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COVERED  BY  THIS  VOLUME  mt 


ARKANSAS— Supreme  Court. 
EDOAR  A.  Mcculloch,  chief  justice. 

ASSOCIATE  JUSTICES. 

CARROLL  D.  WOOD.  WILLIAM  F.  KIRBT. 

JESSE  C.  HART.  FRANK  SMITH. 

KENTUCKY— Court  of  Appeals. 

J.  P.  HOBSON,  Chief  Justice.i 
SHACKELFORD  MILLER,  Chief  Justice.* 

ASSOCIATE  justices. 

JOHN  D.  CARROLL.  O.  C.  TURNER. 

W.  B.  SETTLE.  J.  B.  HANNAH. 

SHACKELFORD  MILLER.*  C.  S.  NUNN. 

ROLLIN  HURT.* 

COIOaSSIONEB  OF  APPEALS. 
WILLIAM  ROGERS  CLAT. 

MISSOURI— Supreme  Court. 

HENRT  LAMM,  Chief  Justice. 

Division  No.  1. 
AROHELAUS  M.  WOODSON,  Pbesidino  Judqe. 

ASSOCIATE  JUD0E8. 

HENRY  LAMM.  W.  W.  GRAVES. 

HENRT  W.  BOND. 

Division  No.  S. 
ROBERT  F.  WALKER,  Pbesidino  Judge. 

ASSOCIATE  JUDGES. 

CHAS.  B.  FARIS.  JOHN  C.  BROWN. 

SUFBEME   COUBT  COMMISSIONERS. 

JAMBS  T.  BLAIR.  REUBEaj  F.  ROT. 

STEPHEN  S.  BROWN.  FRED  L.  WILLIAMS. 

The  St.  Loub  Court  of  Appeals. 
GEORGE  D.  REYNOLDS,  Pbesidino  Judqe. 

AS80CIAIX  JUDOEB. 
ALBERT  D.  NORTONI.  WILLIAM  H.  ALLEN. 

The  Kansas  City  Court  of  Appeals. 

JAMES  ELLISON,  Pbesidinq  Judge. 

ASSOCIATE  JUDGES. 

J.  M.  JOHNSON.  FRANCIS  H.  TRIMBLE. 

The  Springfield  Court  of  Appeals. 
W.  R.  ROBERTSON,  Pbesidino  Judqe. 

ASSOCIATE  JUDQES. 

JOHN  S.  FARRINGTON.  JOHN  T.  STURGIS. 

*  Term  axplred  January  4,  1916.  ■  Became  Ajaoclate  Juatic*  JanuaiT  4,  IMS. 
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TENNESSEE— Supreme  Court. 
M.  H.  NEII^  CHizr  JumcK. 

ASSOCIATE  JUSTICES. 

A.  S.  BUCHANAN.  SAMUEL  C.  WILLIAMS. 

D.  L.  LANSDEN.«  GRAFTON  GBEEN. 

WALTER  W.  PAW.» 


TEXAS — Supreme  Court. 


THOMAS  J.  BROWN,  Cmxr  JusnoB. 

ASSOCIATX  JUSnCKS. 

NELSON  PHILLIPS.  WIIXIAM  E.  HAWKINS. 

Court  of  Criminal  Appeals. 
A.  O.  PRENDBRGAST,  Prbsidino  Jttdok. 

J17DOKS. 

W.  L.  DAVIDSON.  A.  J.  HARPER. 

Courts  of  Civil  Appeals. 

First  District. 
R.  A.  PLEASANTS,  GHixr  Jrrsncs. 

ASSOCIATB  JUSnCKS. 

T.  8.  RBB8E.  S.  A.  McMEANS. 

Second  District. 
T.  H.  CONNER,  Chief  Jdsticb. 

ASSOCIATE  JXTSnCES. 

IRBY  DUNKIJN.  R.  H.  BUCK. 

Third  District. 
W.  M.  KET,  Chief  JusncE. 

ASSOCIATE   JUSTICES. 

B.  H.  RICE.  C.  H.  JENKINa 

Fourth  District. 
W.  S.  FLY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

A.  N.  MOUR8UND.  J.  F.  CARL. 

Fifth  District. 
ANSON  RAINBfY,  CmxF  Justice. 
ASSOCIATE  jxrsncEs. 
J.  M.  TALBOT.  CHAS.  A.  RASBURT. 

Sixth  District. 
SAMUEL  P.  WILL80N,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

RICHARD  B.  LEVY.  WM.  HODGES. 

Sez'enth  District. 
S.  P.  HUFF,  Chief  Justice. 

ASSOCIATB  justices. 

H.  O.  HENDRICKS.  R.  W.  HALL. 

Eighth  District. 

3.  R.  HARPER,  Chief  Justice. 

associate  justices. 
E.  F.  HIGGINS.  A.  M.  WALTHAI.L. 

*  Absent  on  account  of  UlneaiL  *  Commissioned  September  6, 1914,  to  leir*  during 
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NETH  ▼.  DBLANO  et  A    (So.  11283.) 

(Kansas  City  Court  of  Appeals.    Missonri. 

Not.  2,  1914.    Rehearing  Denied 

Dec.  7,  1914.) 

1.  HASTEB  and  SbBVANT  ({  265*)— IRJUBIES 
TO  SXBVAMT— NBOLIOBNCK  OF  FeIXOW  ^KBT- 
ANT. 

Where  two  fellow  aervonta  were  cariylnK  a 
heavy  car  sill  and  one  of  them  dropped  his 
end,  causing  the  other  to  drop  the  sill  on  his 
foot,  the  mere  fact  that  the  aill  was  dropped 
will  not  raise  a  presumption  «f  negligence  on 
the  part  of  the  fellow  servant. 

[Eld.  Note.— For  other  cases,  aee  Master  and 
Servant,  Ceat  Dig.  {f  877-908,  965;  Dec.  Dig. 
1265.*] 

2.  Mabtkb  aud  SxBVAirr  ({  150*)— Ikjitbiks 
TO  Sbbtant— Nkouoench  ot  Fxllow  Sebv- 

ANT. 

Where  two  servants  were  carrying  a  heavy 
car  sill  and  one  of  them  dropped  bis  end,  that  he 
did  not  warn  'plainti&,  hM  not  negligence  on 
his  part. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  297,  299-302,  305-307; 
Dec  Dig.  i  150.*] 

3.  Mastxb  ahd  Sesvant  (r265*)— Injubtss 
TO  Sebtant— Bubdbn  of  Pboov. 

Where  a  servant  carrying  a  heavy  wooden 
beam  was  injured  when  another  servant  dropped 
the  other  end,  the  injured  servant  has  the  bur- 
den of  proving  negligence. 

[B^  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  877-908,  955;  Dec.  Dig. 
I  265.*] 

Appeal  from  Clrctiit  Court,  Randolph  Coun- 
ty;  A.  H.  WaUer,  Judge. 

Action  by  John  Neth  against  Frederick  A. 
Delano  and  others,  as  receivers  of  the  Wa- 
bash Railroad  Company,  a  corporation.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

M.  J.  Lilly,  of  Moberly,  for  appellant.  J. 
U  Mlnuis,  of  St  Louis,  and  Robertson  & 
Robertson,  of  Mexico,  Mo.,  for  respondents. 

TRIMBLE,  3.  Appellant  was  employed  In 
operattng  a  boring  or  mortising  machine  In 
tbe  'inillroom,"  where  woodwork  was  done.  In 
tbe  car  department  of  tbe  shops  of  the  Wa- 
bash Railroad  at  Moberly.  In  this  room  all 
sorts  of  timbers  were  cut,  mortised,  shaped, 
and  bored  for  use  by  carpenters  who  after- 
wards and  elsewhere  bnllt  or  repaired  cars. 
Api>ellant'8  work  was  to  mortise  timbers  for 
car  Bills,  and  he  had  been  engaged  In  such 


work  for  16  years.  When  a  sUl  was  finished 
according  to  specifications,  appellant  would 
remove  the  sill  from  the  mortising  machine 
and  place  it  on  a  trestle,  where  it  would  re- 
main until  laborers  would  carry  It  elsewhere 
for  use  by  the  carpenters.  These  sills  were 
large  and  heavy,  and  appellant  could  not 
move  them  without  help.  Authority  was  giv- 
en him,  therefore,  to  call  to  his  aid  any  other 
employ^  in  the  room  when  he  desired  to  re- 
move a  finished  sill  from  the  machine  to  the 
trestles.  On  the  14tb  of  March,  1912,  the  ap- 
pellant had  finished  mortising  an  end  sill, 
and  called  on  a  nearby  coemploy6  and  fellow 
servant,  Golay  by  name,  to  assist  him  In  mov- 
ing It  from  tbe  machine  to  the  trestle.  This 
sill  waa  of  oak,  9  feet  long,  9  Inches  thick, 
and  11  Inches  wide,  and  weighed  somewhere 
between  400  and  500  pounds.  Golay  readily 
consented,  and  took  bold  of  one  end  of  the 
sUl  while  appellant  took  tbe  other  end  and, 
holding  the  sill  thus  about  three  feet  from 
the  ground,  they  started  toward  the  trestle 
and  had  taken  about  three  steps  when  Golay 
dropped  bis  end,  which  caused  appellant  to 
lose  his  hold  on  the  sill,  and  it  fell  across  his 
foot,  injuring  It,  for  which  appellant  brought 
this  suit  The  petition  charged  negligence  In 
the  following  terms: 

"That  said  other  employ^  handled  said  sill  in 
such  a  careless  and  uegliKent  manner  that  he 
let  same  fall  or  drop  without  notice  or  warning 
to  plaintiff,  a  distance  of  about  three  feet,  caus- 
ing tbe  same  to  strike  plaintiff  upon  and  across 
his  left  foot;  that  by  reason  of  the  carelessness 
and  negligence  of  defendants,  their  agent  and 
employ^,  in  letting  said  sill  drop  or  fall  without 
notice  or  warning  to  plaintiff,  as  aforesaid,  up- 
on and  across  plaintiff's  left  foot,  plaintiff  was 
seriously  and  permanently  injured. 

At  the  Close  of  plalntifTs  case  In  chief,  tbe 
trial  court  sustained  two  demurrers  offered 
by  the  defendant  One  was  upon  the  ground 
that  in  the  opinion  of  the  court  the  plaintiff 
was  not  engaged  in  "the  work  of  operating  a 
railroad"  within  the  meaning  of  section  5434, 
B.  S.  Mo.  1909,  abolishing  the  fellow-servant 
rule  aa  to  railroads  where  the  injured  em- 
ploy6  Is  so  engaged.  The  other  demnrrer  was 
sustained  upon  the  ground  that  the  appellant 
had  failed  to  prove  that  he  was. Injured  as 
tbe  result  of  any  negligence  on  the  part  of 
the  said  coemploy&  Appellant  therenpim  In 
due  time  brought  the  case  here. 
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[1-1]  \7e  are  of  bi^niob'tbat  the  trial  court 
P«>^}# '.iooK  ^- case/fr&dt  the  Jury.  No 
evi<iedce'wa»  off^ed.  teud<Ag  to  sbow  that 
Oolay  waa  negligent,  or  from  which  an  In- 
ference of  negligence  conld  be  drawn.  The 
evidence  was  that  while  the  two  men  were 
carrying  the  sill,  Gc^y  dropped  his  end.  How 
he  came  to  drop  it  Is  not  shown  nor  touched 
upon  by  the  evidence.  There  can  be  no  in- 
ference that  he  threw  it  down,  because  the 
evidence  is  that  he  dropped  it  All  that  plain- 
tiff knew  waa  that,  while  he  was  not  looking 
Ctolay's  end  dropped.  There  was  no  evidence 
that  Golay  Intentionally  let  it  fall,  nor  that 
he  was  careless  or  negligent  in  any  way.  Ap- 
pellant could  not  say  whether  Golay's  feet 
slipped  or  not  So  far  as  the  evidence  shows, 
the  dropping  of  the  sill  was  not  on  account  of 
the  way  Golay  was  holding  or  carrying  It  nor 
because  he  went  about  it  in  an  unusual  or 
different  method  from  that  theretofore  used. 
In  other  words,  there  la  nothing  to  show  it 
was  hot  an  accident  in  the  strict  sense  of  that 
term.  Neither  can  negligence  be  predicated 
upon  the  fact  that  Golay  did  not  warn  appel- 
lant before  the  sill  fell  from  his  hands.  Ap- 
pellant says  that  he  did  not  think  Golay  said 
anything  before  It  fell,  but  from  appellant's 
description  of  the  occurrence  the  fall  must 
have  occurred  suddenly.  The  sill  was  only 
3  feet  from  the  ground,  and  as  the  sill  would 
drop  16%  feet  the  first  second,  the  sUl  must 
have  struck  the  floor  like  a  flash,  in  the  frac- 
tion of  a  second  after  Golay  lost  his  hold 
thereon.  This  was  too  short  a  time  to  give 
a  warning,  and  after  it  struck,  appellant 
knew  It  as  well  as  Golay.  There  is  no  room, 
under  the  facts  of  the  case,  for  the  applica- 
tion of  the  doctrine  of  res  ipsa  loquitur.  Con- 
sequently negligence  does  not  arise  as  an 
Inference  from  the  factsi  It  devolved  upon 
appellant  to  prove  facts  tending  to  show  neg- 
ligence. Having  failed  to  do  this,  be  has 
failed  in  his  case,  and  the  court  did  right  In 
taking  the  case  from  the  Jury. 

As  this  disposes  of  the  case,  there  la  no 
necessity  for  discussing  the  other  question, 
whether  appellant  was  "engaged  in  operating 
a  railroad"  within  the  meaning  of  the  fel- 
low servant  statute. 

The  Judgment  is  affirmed.    All  concur. 


BANNER  V.  BANNER.  (No.  11229.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  23,  1914.) 

1.  Husband  and  Wife  (J  30»)— Posthuptiai, 

SETTLESraNTS— VaUDITT. 

Agreements  in  the  nature  of  postnuptial 
settlements  having  no  element  of  fraud  in  them 
are  upheld  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  169-177.  882 ;  Dec.  Dig.  { 
SO.  J 

2,  Husband  and  Wifb  (J  278*)— Sbpabation 

AOBEEUBNTS — VAUDrTT. 

Agreements  between  a  husband  and  wife 
for    separation    and    separate    maintenance,   if 


made  in  prospect  of  an  immediate  separation, 
and  reasonable,  fair,  and  voluntary,  are  valid. 

WIEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  {{  1046-l6t^;    Dec.  Dig.  i 

3.  HuatBAND  AND  Win  (S  279*)— Skparatioh 

AOBEEllXHTB — OFZRATtOR  AND   EiTFECT. 

Where  a  reasonable  provision  is  made  in  a 
deed  of  separation  for  the  wife's  separate  main- 
tenance, she  is  estopped  from  suing  for  further 
support 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  1054,  1056-1060;  Dec.  Dig. 
J279.»] 

4.  Husband  and  Win  ({  278*)— Separation 

AOBEEMBNTS— AUMOHT  AND    SUIT   MONET. 

A  separation  agreement  between  a  husband 
and  wife,  whereby  the  wife  accepted  certain 
property  in  full  of  all  her  interest  and  rights  in 
the  husband's  estate,  and  agreed  that  In  the 
event  of  any  divorce  proceedings  she  would  make 
no  claim  for  temporary  alimony  or  alimony  in 
gross,  ao  far  as  it  precluded  her  from  asking  suit 
money  in  an  action  by  the  husband  for  divorce, 
was  void,  as  a  contract  not  to  defend  a  divorce 
suit  or  a  contract  which  will  result  in  facilitat- 
ing a  divorce  is  against  public  policy,  and  unless 
she  waa  put  in  a  situation  where  she  could  de- 
fend the  suit  it  could  not  be  determined  wheth- 
er she  received  sufficient  property  to  enable  her 
to  defend  the  suit,  while,  even  if  she  did,  her 
circumstances  might  have  subsequently  changed, 
especially  where  under  the  agrieement  part  of 
the  land  given  to  the  wife  had  reverted  to  the 
husband  upon  the  children  attaining  maturity. 
[Ed.  Note.— For  other  cases.  See  Husband  and 
Wife,  Cent  Dig.  H  1046-1058;  Dec.  Dig.  | 
278.*] 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty; G.  W.  Wanamaker,  Judge: 

Action  by  Grant  Banner  against  Maty  B. 
Banner.  From  a  Judgment  granting  an  al- 
lowance of  suit  money  to  the  defendant, 
plaintiff  appeals.    Affirmed. 

N.  A.  Franklin,  of  Unlonvllle,  for  appel- 
lant J.  0.  McEinley,  of  UnlonvUle,  for  re- 
spondent 

TRIMBLE,  J.  A  wife,  on  being  sued  for 
divorce,  filed  a  motion  for  alimony  pendente 
lite.  Some  years  prior  to  the  institution  of 
the  suit  the  wedded  pair  had  separated,  and, 
under  a  written  contract  entered  into  at 
that  time,  the  wife  accepted  certain  property 
in  full  of  all  her  Interest  and  rights  in  the 
then  present  and  future  estate  of  her  hus- 
band. Said  contract  contained  this  further 
provision : 

"And  in  the  event  of  any  divorce  proceedings 
said  Mary  Bell  Banner  is  to  make  no  claim  for 
either  temporary  alimony  or  alimony  in  gross." 

Upon  the  filing  of  the  wife's  motion  for  ali- 
mony, the  plaintiff  husband  set  up  the  fore- 
going contract  and  also  set  up  that  in  1913 
the  wife  had  brought  a  suit  in  equity  to  set 
the  contract  aside  for  fraud,  .in  which  suit 
she  was  unsuccessful,  and  the  contract  and 
this  Judgment  were  pleaded  in  bar  of  her 
motion  for  alimony.  The  trial  court  refused 
to  allow  anything  for  maintenance,  but  did 
allow  the  sum  of  $100  for  attorney  fees  and 
expenses  of  defending  the  divorce  suit  The 
husband  has  appealed. 
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The  motion  for  aUmony  alleged  that  de- 
fendant (the  wife)  has  a  meritorious  defense ; 
that  aae  Is  witbont  meaos  to  defend  the  suit ; 
that  her  husband  Is  worth  $15,000 ;  that  her 
witnesses  live  In  St  Joseph  and  In  Sullivirn 
ooonty  (more  than  40  miles  from  the  place 
of  trial,  which  Is  In  Putnam  county);  that 
she  needs  $300  for  attorney's  fees  and  for 
the  pTopa  preparation  of  her  defense,  and 
$700  for  her  own  maintenance  during  the 
suit 

The  separation  contract  relied  upon  by  the 
hnsband  to  bar  the  wife's  right  to  suit  mon- 
ey Is  dated  September  11,  1900,  and  recites 
that  the  parties,  being  unable  to  live  to- 
gether, have  mutually  agreed  to  adjust  and 
aettle  their  property  rights  ta  all  property 
now  owned  by  them  or  held  at  any  future 
time.  Under  it  the  wife  got  the  use  of  69 
acres  of  land  until  the  youngest  child  should 
become  of  age,  when  40  acres  of  it  should 
then  revert  to  the  husband,  and  he  w6uld 
then  Quitclaim  to  his  wife  the  other  19  acres 
to  be  held  by  her  for  life  with  remainder  to 
him  should  he  survive  her;  if  not,  then  to 
bis  children.  At  tbe  time  of  making  this 
quitclaim  deed,  he  was  to  give  her  $500  pro- 
Tided  she  fed,  clothed,  and  cared  for  their 
two  minor  children  until  they  reached  their 
majority.  In  addition  to  the  above,  the  wife 
was  to  have  one  mare  and  her  colt,  two 
cows,  three  head  of  bogs,  100  bushels  of  com, 
and  some  stalkfleld  and  pasture.  The  htis- 
band  also  agreed  to  pay  $87.50  worth  of 
debts  which  the  wife  had  Incurred.  Wheth- 
er this  contract  was  carried  out  or  not  we 
do  not  know.  We  presume,  however,  that  It 
was.  The  husband's  petition  for  divorce 
(which  was  filed  March  20,  1914)  alleges  that 
the  children  are  all  now  of  age.  There  is  no 
attempt  to  defeat  alimony  on  the  ground  that 
as  the  wife  has  received  a  reasonable  and 
fair  proportion  of  her  husband's  property 
she  la  not  entitled  to  any  farther  allowance, 
nor  Is  It  claimed  that  she  Is  able  financially 
at  this  time  to  defend  the  suit  The  sole 
point  Is  that  the  above-quoted  clause  in  the 
contract  bars  her  from  any  right  to  suit 
money. 

[1,  2]  Agreements  in  the  nature  of  post- 
napdal  settlements,  having  no  element  of 
fraud  in  them,  are  upheld  by  the  courts.  21 
Cyc  1264.  So,  also,  are  agreements  for  sep- 
aration and  separate  maintenance,  if  made 
tn  prospect  of  an  immediate  separation,  and 
are  reasonable,  fair,  and  voluntary.  9  Cyc. 
619;  21  Cya  1592;  Roberts  v.  Hardy,  89  Mo. 
App.  86;  Fisher  v.  Clopton,  110  Mo.  App. 
loc  dt  667,  85  8.  W.  623.  And  it  is  also 
tme  that,  where  a  reasonable  provision  is 
made  in  a  deed  of  separation  for  the  wife's 
separate  maintenance,  she  is  estopped  from 
suing  for  further  support.  She  cannot  as  a 
mle  accept  one  provision  In  a  contract  of  sep- 
aration and  separate  maintenance  and  re- 
padlate  another.  State  ex  rel.  Glroux  v.  Oir- 
oaz,  19  Mont  149,  47  Pac.  798;  21  Cya  1585; 


Bailey  v.  Dillon,  186  Mass.  244,  Tl  N.  E.  638, 
66  L.  R.  A.  427;  Fatten  ▼.  Patton  (N.  3.  Ch.) 
58  Atl.  1019.  The  trial  court  therefore  gave 
effect  to  the  contract  herein  when  it  refused 
to  allow  the  wife  anything  further  In  the  way 
of  maintenance.  But  an  allowance  for  the 
defense  of  the  suit  stands,  we  think,  upon  a 
different  footing.  A  contract  not  to  defend 
a  divorce  suit  is  void  as  against  public  pol- 
icy. 2  Bishop  on  Mar.  Div.  &  Sepr.  {  702. 
So,  also.  Is  a  clause  in  a  contract  which  wUl 
result  In  facilitating  a  divorce.  Phillips  v. 
Thorp,  10  Or.  494;  Shirk  v.  Shirk,  76  Mo. 
App.  578.  Tbe  public  is  a  silent  party  to  the 
marriage  contract,  and  the  parties  thereto 
are  withont  authority  to  enter  into  a  con- 
tract whidb  will  bind  tbe  public.  2  Bishop 
on  Mar.  Dlv.  &  Sepr.  {  703. 

[S,  4]  We  do  not  mean  to  say  that  a  hus- 
band may  not  make  with  his  wife  a  valid 
settlement  of  the  property  rights  obtained 
under  the  marriage,  nor  that  If  he  does  so, 
and  she  Is  thereby  put  in  possession  of  a  fair 
and  reasonable  proportion  of  his  property, 
and  is  thereby  financially  able  to  defend  a 
suit  for  divorce  brought  by  him,  an  agree- 
ment therein  on  her  part  that  such  settle- 
ment shall  cover  and  Include  alimony  in  full 
will  render  such  settlement  null  and  void. 
It  Is  not  as  to  alimony  for  maintenance  and 
support  But  an  agreement  not  to  make  a 
claim  for  suit  money  is  fm  agreement  that 
she  will  not  ask  the  court  to  put  her  in  a 
situation  where  she  can  defend  the  suit.  And 
unless  she  admits  having  received  sufficient 
property  from  her  husband,  how  Is  the  court 
to  know  that  the  husband's  claim  that  he  has 
fully  paid  her  is  true.  If  she  is  not  provided 
with  sufficient  funds  to  contest  his  claims? 
So  that  to  hold  that  a  clause  in  a  contract 
agreeing  not  to  claim  aUmony  for  suit  mon- 
ey can  be  enforced  so  as  lo  bar  her  there- 
from would  be  to  preclude  her  from  contest- 
ing the  alleged  fact  of  such  contract 

But  suppose  the  contract  and  the  wife's 
reception  of  property  thereunder  la  admitted ; 
then,  even  though  It  be  true,  as  claimed  by 
plaintiff,  that  a  wife  who  has,  under  a  set- 
tlement, received  a  fair  share  of  her  hus- 
band's property  and  Is  thereby  at  that  time 
financially  able  to  defend  a  divorce  suit, 
ought  not  to  be  given  suit  money  when  she 
has  agreed  that  the  amount  received  by  her 
shall  be  in  full  of  such  claims,  yet  this  agree- 
ment ought)  not  to  be  binding  upon  the  court 
without  regard  to  the  wife's  circumstances 
at  the  time  suit  is  brought  An  agreement  to 
make  no  claim  for  money  with  which  to  de- 
fend the  suit,  even  if  good  at  the  Ume,  can- 
not bind  the  indefinite  future.  If  such  an 
agreement  be  given  force  vrtthout  regard  to 
its  real  effect  upon  the  trial  of  the  divorce 
suit,  then  it  is,  in  reality,  an  agreement  not 
to  defend  the  suit,  or  at  least  tends  to  facU- 
Itate  the  obtentlon  of  a  divorce,  since  it  cer- 
tainly shuts  out  opportunity  for  defense  in 
those  cases  where  there  ia  delay  in  bringing 
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the  salt,  nhd,  on  account  of  mlsfortone  occor- 
ring  In  the  meantime,  the  party  agreeing  to 
make  no  claim  is  rendered  financially  tmable 
to  defend.  When  thla  la  the  case,  surely  the 
clause  agreeing  not  to  ask  for  suit  money 
ought  not  to  be  given  effect.  In  the  interest 
of  the  public,  the  trial  court  ought  not  to  be 
bound  by  any  such  agreement,  but  should  be 
left  free  to  allow  such  suit  money  as  will 
enable  a  pn^er  defense  to  be  made  to  the 
end  that  the  marriage  tie  shall  not  be  light- 
ly dissolved.  In  the  case  at  bar  the  agree- 
ment to  make  no  claim  for  suit  money  was 
made  In  1908.  Suit  for  divorce  was  not 
brought  until  1914.  In  the  meantime  the  wife 
has  reared  the  children  to  maturity  and  40 
acres  of  the  land  she  was  using  has  reverted 
to  the  husband  to  be  enjoyed  by  him  along 
with  his  other  lands.  If  now,  after  the  lapse 
of  these  years  and  after  the  expense  of  rear- 
ing the  children  has  been  paid,  the  wife  is 
financially  unable  to  defend  the  suit,  then 
the  clause  saying  she  will  make  no  claim  for 
funds  with  which  to  make  such  defense,  If 
absolute  and  binding,  becomes  a  contract 
tending  t»  fadlUate  the  husband's  divorce, 
since  it  prevents  the  wife  from  making  a  de- 
fense. To  this  extent  it  is  void  as  against 
public  policy.  The  clause  relied  upon  by  the 
husband  as  a  bar  to  her  claim  for  suit  mon- 
ey Is  therefore  without  effect 
The  Judgment  Is  affirmed.    All  concur. 


BHOWNv.  BARB.    (No.11277.) 

(Kansas  City  Court  of  Appeals.     Missouri 
Nov.  23.  1914.) 

1.  ASSAUtT    AND    BaTTEBT    ({    35»)— ACTION— 

Evidence— SOTTicrENCT. 

In  an  action  for  damages  for  an  assault 
committed  by  defendant's  son,  evidence  held  to 
show  that  defendant  aided,  abetted,  and  en- 
couraged his  son  in  committing  the  assault. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S  61;  Dec.  Dig.  I  35.*] 

2.  Assault  and  Battery  (j  18»)— Ijabilitt 
—"Principal." 

One  who  is  present  aiding  and  abetting  an- 
other who  actually  commits  an  assault  is  as 
much  a  "principal"  as  the  actual  assailant. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  Sj|  17,  18;   Dec.  Dig.  S  18.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

3.  Assault  and  Battbbt  (J  24*)— Defenses- 
Pleading. 

The  defense  of  son  assault  demesne  is  an 
affirmative  one,  and,  unless  especially  pleaded 
in  the  answer  will  be  deemed  waived.  Hence, 
where  not  set  np  in  the  answer,  the  question 
whether  the  defendant  in  an  assault  case  acted 
in  self-defense  need  not  be  submitted. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  SS  25-31,  35;  Dec  Dig.  | 
24.»] 

4.  Dauaoes  (S  216*)- Inbtbuctions  —  Sum- 

CIENCT. 

An  instruction  on  the  measure  of  damages 
in  an  action  for  an  assault,  which  employed 
the  term  "liable  to  suffer"  in  connection  with 


the  futar«  consequenoev  of  the  injory.  ia  not 
bad. 

[Ed.  Note. — For  other  cases,  see  Damaiies, 
Cent  Dig.  IS  548-555;   Dec.  Dig.  S  216.*] 

5.  Tbial  (S  139*)— Juby  QuEsrioifs— Pebeup- 

TOBT   IRBTBUOTIONS. 

Where  there  was  no  substantial  evidence  to 
support  defendant's  counterclaim,  the  direction 
of  a  verdict  for  plaintiff  on  the  oounterclaim  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  if  332,  333,  338-841,  365;  Deo.  Dig.  i 
139.»] 

6.  Appeai.  and  EiuoB  (i  261*)  —  Pbebkrta- 
TioN  OP  Gbounds  of  Review  in  Coubt  Ba- 
Low— Necessity. 

Where  not  excepted  to  below,  improper  ar- 
gument of  coonsel  cannot  be  taken  advantage  of 
on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  1500;   Dec.  Dig.  i  261.*] 

7.  Trial  (§  415*)— Waives  of  Ebbob— Abod- 
xent  of  Counsel. 

Where  the  court  after  rebuking  plaintiff's 
counsel  for  improper  argument  asked  defend- 
ant's counsel  if  he  was  satisfied,  and  defendant's 
counsel  said  that  he  was,  defendant  cannot  com- 
plain of  the  improper  argument  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  971;   Dea  Dig.  {  415.*] 

Appeal  from  Circuit  Court,  Ray  County; 
F.  P.  Divelbiss,  Judge. 

Action  by  Welsh  Brown  against  I.  N.  Barr, 
who  counterclaimed.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Oamer,  Clark  &  Gamer,  of  Richmond,  and 
M.  J.  Kilroy,  of  Kansas  City,  for  appellant 
John  A.  Cross  &  Sons,  of  Lathrop,  and  J. 
L.  Farris,  Jr.,  &  Sons,  of  Ridimond,  for  re- 
spondent 

JOHNSON,  J.  Plaintiff  insUtuted  this  suit 
in  the  circuit  oourt  of  Clinton  county  against 
I.  N.  Barr  and  Fred  Barr  to  recover  actual 
and  exemplary  damages  for  an  assault  on 
plaintiff  committed  by  defendant  Fred,  who 
Is  the  son  of  his  codefendant  The  petition 
charged  I.  N.  Barr,  who  was  present  at  the 
alleged  assault,  "with  wrongfully,  unlawfully, 
and  knowingly  aiding,  abetting,  and  encourag- 
ing and  directing  him,  the  said  Fred  Barr, 
in  the  wrongful,  nnlawful,  and  Intentional 
assaulting,  shooting,  wounding,  and  Injuring 
of  plaintiff,"  etc.-  Summons  was  issued 
against  both  defendants  and  served  on  I.  N. 
Barr  but  returned  "non  est"  as  to  Fred. 
Thereafter  the  action  was  prosecuted  against 
I.  N.  Barr  as  the  sole  defendant  An  answer 
in  the  nature  of  a  general  denial  was  filed, 
and.  In  addition  to  answering,  defendant  filed 
a  counterclaim  in  which  he  sought  to  recover 
damages  for  an  assault  he  alleged  plaintiff 
committed  upon  him.  The  cause  was  tried 
in  Ray  county  on  change  of  venue  and  result- 
ed in  a  verdict  and  Judgment  for  plaintiff  for 
$2,000  actual  and  $5(K)  exemplary  damages 
and  against  defendant  on  his  counterclaim. 
Defendant  appealed. 

The  parties  are  farmers  living  near  Xjx- 
throp  in  Clinton  county.    The  alleged  assault 


*For  other  cases  see  lam*  tople  and  itction  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ke^-No.  Series  ft  Rep'r  Indexes 
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occurred  on  a  part  of  defendant's  farm  oc- 
cupied by  his  son  Fred  as  his  tenant  and  at 
the  bam,  which  was  about  200  feet  from  the 
bonse.  The  home  of  defendant  was  half  a 
mile  distant,  and  defendant  was  there  at 
the  time  of  the  be^nnlng  of  the  dispute 
which  culminated  in  the  assault.  Frank  P. 
Brown,  the  father  of  plaintiff,  had  bought 
some  com  at  a  public  sale  held  by  defendant. 
The  com  was  In  Fred's  bam,  which  contain- 
ed, another  bin  of  com  owned  by  Fred. 
Brown,  his  son  Welsh  (the  plaintUf),  and  a 
farm  hand  named  Asbury,  began  hauling  the 
com  to  Brown's  farm,  using  two  teams  and 
wagons  for  that  purpose.  While  loading  one 
of  the  wagons,  Brown  the  elder  and  Fred 
Barr  had  a  dispute  over  the  com  in  the 
other  bin.  According  to  Brown's  testimony, 
he  offered  to  buy  the  corn  and  Fred  refused 
to  sell.  He  then  remarked  to  Fred  that  he 
had  tried  to  buy  the  com  from  Fred's  father 
at  the  sale,  but  he  had  declined  to  sell  it  on 
the  ground  that  "Fred  didn't  want  him  to 
sell  it"  Fred  answered,  "I  don't  believe  that 
yon  ever  bought  it,  or  tried  to  buy  It,  or 
he  offered  to  sell  it"  Brown  replied,  "Yes, 
I  did";  and  B'red  retorted,  "Tou  are  a  liar 
about  it"  Brown  then  said  that  Fred  could 
keep  his  com,  that  he  did  not  like  to  be 
called  a  liar,  but  did  not  want  any  trouble. 
Fred  went  to  the  house  and  returned  in  a 
few  moments  with  a  shotgun.  Brown  said, 
"What  are  you  going  to  do  with  your  gunt" 
and  he  said,  "I  didn't  mean  no  trouble,  I 
was  lust  going  to  my  father,"  and  he  broke 
it  open  and  showed  there  were  no  shells  In 
It  and  Brown  said,  "That's  all  right  of 
course ;  but  it  looked  kind  of  funny  coming 
with  your  gun." 

Fred's  version  of  the  dispute  with  Brown, 
senior,  is  entirely  different  He  states  the 
first  thing  the  Browns  did  after  coming  for 
the  com  was  to  throw  open  the  bam  doors 
allowing  a  sow  to  escape  and  then  to  run 
their  wagon  over  the  shafts  of  a  buggy  and 
break  them.  We  shall  relate  what  followed 
in  the  words  of  the  witness: 

"I  went  after  the  sow— she  had  got  partly 
over  towards  my  father,  and  drug  her  back,  and 
when  I  drug  her  into  the  bam  to  shut  the  doors 

aeain,   Frank    Brown   says:     'Oh,    yon  1 

That's  another  one  you  stuffed  m,  and  that's 
the  reason  your  stuff  didn't  sell  any  better,' 
I  never  answered  back.  I  never  bid  on  a  sinKle 
thins,  and  be  said,  'That's  no  good,  ;^our  word's 
DO  good,  and  your  damned  old  daddy  is  the  same 
way ;'  and  I  turned  to  start  away  to  the  house 
where  my  sister  was,  and  I  bad  turned,  and  he 
■aid:  'We  will  be  down  to  get  the  other  com 
to-morrow;'  and  I  said,  'What  corn?'  and  he 
said:  That  other  com;  I  bought  that  from 
yonr  damned  old  father  yesterday,  and  I  am 
going  to  send  down  here  to-morrow  and  get  it' 
And  I  disputed  his  word,  and  said  he  didn't 
Iniy  it,  and  he  called  me  vile  names  all  the  time, 
and  I  ran  through  the  gate  into  the  house,  and, 
when  I  ran  through  the  door  into  the  kitchen, 
Frank  Brown  was  almost  ready  to  come  in  the 
door  when  I  picked  up  the  shotgun,  and  he  said : 
'Hun  I  He's  got  the  shotgun.'  And  Welsh  was 
standing  there  with  something  in  his  hand  which 
we  afterwards  found  was  a  piece  of  an  old 
scythe  blade,  and  they  ran  back  to  the  bam,  and 


he  said:  'What  do  yon  mean  coming  down  here 
with  an  old  shotgun.  You  need  not  bring,  it 
around  here  without  you  using  it  or  I  use  it.' 
And  I  opened  it  up  and  showed  them  it  wasn't 
loaded,  and  I  said,  'I  am  going  to  my  father  and 
tell  him,' "  etc 

Fred,  who  carried  loaded  shells  in  his 
pocket  then  proceeded  to  his  father's  bouse, 
and  he  and  Us  father  returned  to  the  scene 
of  the  dispute  in  a  wagon,  bringing  the  shot- 
gun back  with  them.  In  the  meantime 
Brown,  senior,  had  departed  with  a  load 
leaving  plaintiff  and  Asbury  loading  the  sec- 
ond wagon.  The  parties  disagree  about  what 
then  occurred.  Plaintiff  and  Asbury  say 
that  when  the  Barrs  drove  up  in  their  wagon 
Fred  called  three  times,  "Brown !  Come  out 
here ;"  and,  receiving  no  answer,  he  and  his 
father  entered  the  bam,  the  young  man  say- 
ing, "We  are  looking  for  trouble ;"  to  which 
the  old  man  added,  "Yea,  and  we  are  going 
to  have  trouble."  Plaintiff  replied  that  he 
did  not  want  any  trouble.  Fred  approached, 
loading  the  gun.  Plaintiff  Jumped  forward, 
grasped  the  gun,  and  a  struggle  ensued  fot 
its  possession  which  ended  in  a  victory  for 
plaintiff,  who  wrested  the  gun,  now  loaded, 
from  his  adversary  and  threw  it  under  the 
wagon.  While  this  was  going  on,  Asbury  was 
keeping  the  old  man  In  check.  Deprived  of 
his  gun,  Fred  ran  to  a  nearby  wood  pile, 
snatched  up  an  as,  and  returned  to  the 
charge.  Plaintiff  fled  for  the  gate  at  top 
speed,  and  Fred,  on  a  suggestion  from  his 
fatlier,  regained  the  abandoned  gun  and, 
spurred  on  by  his  father,  who  yelled,  "Shoot 
him,  damn  him !  Shoot  him !"  fired  a  shot  at 
his  fleeing  enemy,  who  was  from  75  to  100 
feet  away.  The  gun  was  loaded  with  No.  6 
blrdshot,  and  a  great  nnm'ber  of  them  pene- 
trated the  back  of  plaintiff's  left  leg  at  and 
in  the  vicinity  of  the  kneejolnt  In  corrob- 
oration of  plaintiff's  assertion  that  he  was 
shot  in  the  back,  the  testimony  of  Asbury, 
of  the  doctor  who  treated  plaintiff,  and  the 
disclosures  of  a  skiagraph  of  the  wounded 
leg,  show  beyond  question  that  the  shot  struck 
the  back  of  the  leg  and,  of  course,  came  from 
behind. 

From  the  evidence  of  defendant  It  appears 
that,  on  the  return  of  Fred  with  his  father, 
he  inquired  for  Brown,  senior,  and  plaintiff 
replied  that  his  father  had  departed  but 
"By  God !  I  fight  his  battles."  Fred  answer- 
ed that  they  were  not  there  to  flght  "but  I 
want  to  see  what  he  meant  by  taking  my 
com."  He  then  set  his  gun  down,  leaning 
it  against  the  bam  until  the  elder  Brown 
apijcared  for  another  load.  Finally,  plain- 
tiff, seizing  a  favorable  opportunity,  ran  in, 
grabbed  the  gun,  and,  clubbing  it,  dealt  Fred 
a  blow  which  knocked  him  senseless  for  a 
moment  At  the  same  time  Asbury  grabbed 
Barr,  senior,  from  behind,  and  held  him 
fast  with  his  arms  pinioned  to  his  sides. 
Plaintiff  dropped  the  gun,  ran  for  the  ax, 
and  returned  with  It  to  assault  Barr,  senior, 
who  was  still  being  held  fast  by  Asbury. 
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Fred  recaptured  the  gun,  loaded  It,  and,  aa 
plaintiff  charged  on  his  f&tber  with  the  ax, 
fired  the  shot  which  ended  the  battle. 

[1,2]  None  of  the  parties  is  fair  In  bis 
testimony.  There  Is  evasion  and  palpable 
misstatement  In  the  testimony  of  all  the 
participants  and  eyewitnesses,  but  the  con- 
trolling facts  upon  which  the  jury  mani- 
festly based  their  verdict  are  so  well  estab- 
lished as  to  be  incontrovertible.  Whatso- 
ever the  cause  of  the  quarrel,  the  return  of 
young  Barr  and  his  father  with  a  shotgun 
and  the  means  of  quickly  loading  It  was 
an  offensive  movement  which  proclaims  that 
they  came  with  hostile  Intent  and  were  bent 
upon  having  their  own  way  at  all  hazards, 
and,  with  the  fact  indisputably  established 
that  the  shot  must  have  been  fired  while 
plaintiff  was  running  away,  the  defense  of 
Justification  offered  in  the  evidence,  but  not 
pleaded  In  the  answer,  is  so  completely  swept 
away  by  the  master  facts  we  have  mentioned 
that  the  Jury  could  not  well  have  done  other- 
wise than  to  find  as  they  did  that  an  unjus- 
tifiable aasault  was  made  by  young  Barr  up- 
on plaintiff.  And  further  we  find  ample  evi- 
dence to  support  the  finding  of  the  Jury  that 
defendant  urged  his  son  to  the  assault.  The 
rule  Is  well  settled  that  one  who  is  present, 
aiding,  and  abetting  another  who  commits 
an  assault,  is  as  much  a  principal  as  he  who 
strilces  the  blow  or  fires  the  shot  Murphy 
V.  Wilson,  44  Mo.  313,  100  Am.  Dec.  290; 
Gray  v.  McDonald,  104  Mo.  303,  16  S.  W. 
398 ;  State  v.  Orrlck,  106  Mo.  Ill,  17  S.  W. 
176,  329 ;  State  v.  Johnson,  111  Mo.  578,  20 
S.  W.  302 ;  State  v.  VaUe,  164  Mo.  539,  65 
S.  W.  232;  WlUl  y.  Lucas,  110  Mo.  219,  19 
S.  W.  726,  33  Am.  St.  Bep.  436;  Brouster 
v.  Fox,  117  Mo.  App.  711,  93  S.  W.  318; 
Schafer  v.  Ostmann,  172  Mo.  App.  loc.  dt. 
610,  156  S.  W.  1102. 

[3]  All  persons  who  wrongfully  aid  In  the 
commission  of  a  trespass  are  liable  as  prin- 
cipals, and  each  is  liable  to  the  extent  of  the 
resultant  injury.  Allred  v.  Bray,  41  Mo.  484, 
97  Am.  Dec.  283.  But  defendant  argues  that 
the  instruction  given  at  the  request  of  plain- 
tiff which  assumed  to  cover  the  whole  case 
was  erroneous,  in  that  It  Ignored  the  defense 
of  Justification,  L  e.,  that  the  assault  was 
delivered  In  the  necessary  defense  of  defend- 
ant whose  life  was  in  Jeopardy.  The  defense 
of  son  assault  demesne  is  an  affirmative  de- 
fense, which  if  not  specially  pleaded  in  the 
answer  will  be  deemed  waived.  It  cannot 
be  raised  under  a  general  denial.  O'Leary  v. 
Bowan,  31  Mo.  117;  Sloan  v.  Speaker,  63 
Mo.  App.  321.  And  since  It  was  not  specially 
pleaded  in  the  answer,  the  Instruction  under 
consideration  should  not  be  condemned  for 
ignoring  it 

[4,  tj  The  objection  to  plaintiff's  instruc- 
tion on  tiie  measure  of  damages,  which  em- 
ployed the  term  "liable  to  suffer"  in  referring 
to  future  consequences  of  the  injury,  is  fully 


answered  in  the  opinion  In  Dean  v.  Ballioad, 
199  Mo.  386,  97  S.  W.  910,  where  the  use 
of  the  word  "may"  in  a  similar  connection 
is  held  not  to  be  reversible  error.  The  court 
did  not  err,  as  defendant  insists,  in  peremp=' 
torily  directing  a  verdict  for  pUlntlff  on  the 
counterclaim,  since  there  Is  no  substantial 
evidence  In  the  record  to  support  the  cause 
pleaded  therein. 

[I,  7]  The  point  that  counsel  for  plaintiff 
made  improper  and  prejudicial  remarks  in 
his  argument  to  the  Jury  cannot  be  consid- 
ered fbr  the  reason  that  no  e^coeption  thereto 
is  preserved  in  the  record.  The  rule  is  that 
such  objection  will  not  be  considered  in  the 
appellate  court  unless  an  exception  is  duly 
taken  at  the  time  and  is  preserved  in  the 
record.  State  v.  Dusenberry,  112  Mo.  277,  20 
S.  W.  461.  Moreover,  it  appears  from  an 
additional  abstract  of  the  record  brought 
here  by  plaintiff  that  the  court  rebuked  the 
offending  counsel,  inquired  of  counsel  for 
defendant  "if  the  rebuke  of  the  court  was 
satisfactory,"  and  was  informed  that  it  was. 
We  do  not  understand  why  defendant  should 
now  complain  of  a  ruling  which  he  not  only 
allowed  to  pass  unchallenged  by  an  exception 
but  to  which  he  gave  express  approval. 

The  Judgment  is  afllrmed.    All  concur. 


lASER  V.  NELSON.     (Mo.  11040.) 

(Kansas    City    Ck>art   of    Appeals.      Missouri. 

Nov.  23,  1914.) 

1.  Appkai.  Attn  Ebbob   (f  1002*)— Bxvnw — 

VBBDICT— GONFUOTINO  EVIOENCB. 

Where  there  is  evidence  to  sustain  the  claim 

of  each  party  to  the  action,  the  verdict  of  the 

jury  is  final,  unless  there  is  some  error  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Brror^  Cent  Dig.  {|  3935-8^7;    Dec.  Dig.  { 

2.  Apfxal  and  Erbob  ((  981*)— New  Tbiai. 
(|    90*)- Review- DiscBETiON    of    Court— 

GBOUHOS— NEWI.T  DlSCOVEREU  EVIOENCE. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  largely  addressed 
to  the  discretion  of  the  trial  court,  and  it4  mling 
will  not  be  reviewed,  unless  there  was  ai  abuse 
of  discretion. 

[Ed.  Note.— For  other  casM,  see  Appeal  and 
Error,  Cent  Dig.  J  3876;  Dec.  Dig.  |  981;* 
New  Trial,  Cent  Dig.  {§  201.  207;  Dec.  Dig. 
199.*] 

Appeal  from  Circuit  Court  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  Jacob  laser  against  David  Nel- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.    Afl3rmed. 

Cooley  &  Murrell,  of  Klrksvllle,  for  ap- 
pellant J.  M.  McCall,  of  KirksvUle,  for  re- 
spondent 

ELLISON,  P.  J.  Plaintiff's  action  la  for 
the  price  of  certain  personal  property  sold 
to  defendant  He  obtained  Judgment  in  the 
circuit  court 

[1  ]  The  record  shows  that  plaintiff  sold  his 
farm  and  crop  and  also  some  personal  prop- 
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erty.  Tbe  principal  question  was  whether 
the  sale  of  tbe  personal  property  was  a  itart 
of  the  sale  of  Uie  farm  and  crop  for  a  lump 
price  for  alL  Plaintiff  claims  it  was  not; 
that  the  sale  of  the  personal  property  was 
separate  at  an  agreed  price.  There  was  evi- 
dence tending  to  support  the  claim  of  each, 
and  we  must  accept  the  verdict  of  the  Jury 
as  final,  unless  defendant's  suggestion  that 
there  was  error  in  plaintiff's  instructions  is 
found  to  be  correct.  We  think  there  was  not 
They  do  not  assume  any  of  tbe  issues  as  they 
developed  In  the  trial.  The  sale  of  the  prop- 
erty was  admitted.  The  only  controversy 
was  whether  It  bad  been  paid  for,  and  this 
involved  collateral  matters  so  connected  with 
the  transaction  as  to  be  relevant  But  the 
question  all  along  was  not  whether  there  was 
a  sale  but  whether  there  was  payment  It 
would  be  altogether  unreasonable  to  suppose 
that  the  Jury  was  misled  or  did  not  onder^ 
stand  the  Issue 

[2]  Defendant  insists  that  his  motion  for 
new  trial  should  have  been  sustained  on  the 
ground  of  newly  discovered  evidence.  This 
was  alleged  to  have  been  learned  from  two 
vritnesses,  each  of  whom,  it  was  claimed, 
would  testify  to  matters  sustaining  defend- 
ant's theory  of  the  sale  and  payment  Coun- 
ter affidavits  as  to  tbe  knowledge  of  these 
witnesses  and  what  their  testimony  would 
amount  to  were  filed.  The  trial  court  heard 
the  application,  considered  the  question  of 
diligence,  and  concluded  no  case  was  made 
<Hi  the  motion  which  would  Justify  a  new 
trial,  and  hence  denied  It  Much  must  be 
left  to  the  discretion  of  the  trial  court  but 
of  coarse  there  must  not  be  an  abuse  of  it 

We  have  gone  through  the  affidavits,  the 
additional  matter  sent  up  from  the  original 
papers  on  file  with  the  circuit  clerk,  and  have 
oondnded  that  we  are  without  cause  Justify- 
ing an  Interference,  and  hence  affirm  the 
Judgment    All  concur. 


HEABTSELL  v.  BILLOW.    (Xo.  10856.) 

(Kaosu   City   Court  of    Appeals.     Missonri. 
Nov.  23,  1914.) 

MCRICIPAI.   COBFOBATIORS    ({   706*)— Usi  or 
STBxrra— INJTIBT  fbom  Autovobilx— Qitks- 

TIOH  FOB  JUBT. 

In  an  action  tot  damages  from  being  hit  by 
defendant's  automobile  on  the  streets  of  a  town, 
brought  under  Bev.  St  1909,  {{  8519,  8523,  pro- 
viding that  automobiles  sball  not  be  driven  in 
towns  in  turning  a  corner  of  intersecting  streets, 
where  the  view  is  obstructed,  at  more  than  six 
miles  an  hoar,  hM,  on  the  evidence,  that  de- 
fendant's negligence  in  turning  a  corner  and 
plaintiff's  contributory  negligence  In  the  emer- 
gency, were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpoiations,  Cent  Dig.  {  1618;  Dec.  Dig.  | 
706.*] 

Appeal  from  Circuit  Court  Carrdl  Coun- 
ty; Frank  P.  DIvelbiss,  Judge. 

Action  by  Garret  Heartsell  against  M.  D. 


Billow.    Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jones  &  Conkling,  of  CarroUton,  for  appel- 
lant Busby  Bros.  &  WIthets,  of  CarroUton, 
for  respondent 

ELLISON,  P.  3.  PlalntUTs  action  is  for 
damages  alleged  to  have  resulted  to  him  by 
reason  of  defendant  running  an  automobile 
onto  him  In  one  of  the  streets  of  the  town 
of  De  Witt  The  Judgment  In  the  trial 
court  was  for  the  plaintiff  in  the  sum  of  $50. 

The  sole  error  alleged  is  the  refusal  of  the 
trial  court  to  sustain  defendant's  demurrer 
to  the  evidence,  on  tbe  ground  that  it  was  not 
sufficient  to  authorize  the  Jury  to  return  a 
verdict  for  plaintiff.  The  case  Is  bottomed  on 
sections  8519  and  8523,  R.  S.  1909,  wherein  it 
Is  provided  that  in  any  part  of  towns  and 
villages  automobiles'  shall  not  be  driven  at  a 
greater  rate  of  speed  than  10  miles  per  hour, 
and  that  In  turning  a  comer  of  Intersecting 
roads  or  streets  where  tbe  view  is  obstructed 
tbe  speed  shall  not  exceed  a  rate  of  6  miles 
an  hour. 

There  was  evidence  tending  to  show  that 
plaintiff  was  standing  in  Main  street  talk- 
ing with  an  acquaintance,  when  defendant 
driving  an  automobile,  turned  the  comer  of 
Fourth  and  Main  streets,  where  an  embank- 
ment obstracts  the  view,  going  at  a  rate  of 
speed  of  more  than  6  miles  per  hour.  This 
testimony  further  tended  to  show  that  the 
speed  continued  Into  Main  street  of  more 
than  10  miles  per  hour,  one  or  more  stating 
it  was  15  or  20  mUes.  Plaintiff  was  stand- 
ing about  45  teet  fnan  the  comer  at  Fourth 
street  and  defendant  could  have  seen  him 
that  distance.  No  horn  was  sounded.  Plain- 
tiff, on  bearing  some  one  call,  lo(Aed  and  saw 
the  approach  of  the  machine.  He  started  to 
get  out  of  the  way,  when,  after  taking  a 
step  or  two,  he  saw  the  machine  was  coming 
upon  him  and  started  the  other  way;  but 
plaintiff  swerved  the  machine  and  struck 
him. 

As  the  case  stands,  we  need  not  undertake 
to  weigh  the  evidence,  nor  to  make  distinc- 
tions between  that  for  plaintiff  and  for  de- 
fendant It  seems  clear  that  considering  the 
tendency  of  the  evidence  in  plaintiff's  behalf 
and  all  legitimate  Inferences  to  be  drawn 
therefrom,  a  case  was  made  for  the  Jury. 
The  Jury  was  authorized  to  find  that  defend- 
ant had  violated  the  statute  in  running  Us 
machine  around  the  comer  and  onto  Main 
street  and  that  he  was  guilty  of  negligence 
which  resulted  in  running  onto  plaintiff. 
Fink  V.  Railway  Co.,  161  Mo.  App.  314,  143 
S.  W.  568;  Hodges  v.  Chambers,  171  Ma 
App.  663,  154  S.  W.  429. 

We  do  not  think  the  evidence  showed  plain- 
tiff to  be  guilty  of  contributory  negligence  as 
a  matter  of  law.  It  is  quite  true  that  he 
might  have  avoided  the  machine  by  stepping 
In  a  different  direction,  and  that  he  erred 
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En  Judgment  when  he  altered  ida  coarse  of 
escape.  But  he  was  In  peril  throngh  the  neg- 
ligence of  defendant,  and  that  hia  effwt  to 
avoid  being  atrack  was  a  mistaken  one  shonld 
not  condemn  him  as  a  matter  of  law.  McFem 
Y.  Gardner,  121  Mo.  App.  1,  97  8.  W.  972; 
Hodges  V.  Chambers,  sapra. 

We  are  without  authority  to  disturb  the 
verdict,  and  hence  affirm  the  Judgment  AU 
concur. 


RITTH&N  V.  MISSOURI  PAC.  RT.  CO. 
(No.  11313.) 

(Kansas  Citj  Court  of  Aptteals.    Missouri. 
Kov.  23,  1914.) 

1.  Cabribbs  ({  206*)— Garbiagb  or  I/Ivk  Stook 
— Fail,ubb  to  Deuveb  Cabs— Defenses. 

AVhere  a  carrier  failed  to  furnish  cars  for 
a  shipment  of  cattle,  although  its  agent  who 
was  informed  of  the  proposed  shipment  stated 
the  cars  would  be  ready,  an  action  for  damages 
for  injuries  to  the  cattle  by  reason  of  the  delay 
is  based,  not  upon  any  verlnil  contract,  but  upon 
the  carrier's  common-law  duty,  and  a  subse- 
quent contract  of  shipment  after  arrival  of  the 
cars  waiving  damages  for  breach  of  any  verbal 
contract  wiU  not  defeat  the  action. 

[E^d.  Note.— For  other  cases,  tee  Carriers, 
Cent.  Dig.  H  91U,  U17;  Dec.  Dig.  (  206.*] 

2.  Cabbibbs    ((    206*)— DuTT   to   Tbanbpobt 
UOODB— Neougbmce. 

The  fact  that  defendant's  servants  abandon- 
ed a  train  in  Central  Missouri  l)ecause  of  the 
cold,  and  for  tbat  reason  cars  for  the  trans- 
portation of  plaintiffs  fat  cattle  were  not  fur- 
nished, shows  negligence. 

IBd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  916.  917;  Dec  Dig,  {  206.*] 

Appeal  from  Circuit  Conrt,  Johnson  Coun- 
ty; A.  A.  Whltsett,  Judge. 

Action  by  Edward  Rlttman  against  the 
Missouri  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  aK>eals. 
Affirmed. 

3.  F.  Green,  of  St.  Louis,  and  Scott  &  Bow- 
ker,  of  Nevada,  Mo.,  for  appellant  Nick  M. 
Bradley  and  M.  D.  Aber,  both  of  Warrena- 
burg,  for  respondent 

ELLISON,  P.  J.  Defendant  Is  a  common 
carrier  of  freight  from  Centervlew,  Mo.,  to 
Kansas  Qty,  Kan.  Plaintiff's  action  is  for 
damages  occasioned  by  defendant  failing  to 
furnish  him  cars  and  transport  35  head  of 
fat  cattle  to  the  market  at  the  latter  place. 
He  recovered  Judgment  In  the  circuit  court 
Plalntirs  petition  alleged  a  failure  on  de- 
fendant's part  to  furnish  cars  and  to  trans- 
port the  cattle,  as  and  when  It  was  in  duty 
bound  to  do.  And  that  afterwards,  on  the 
next  day,  cars  were  furnished  and  the  cattle 
transported  to  destination,  but  the  delay  in- 
jured the  cattle  by  exposing  them  over  night 
to  severely  inclement  weather  and  they  ar- 
rived at  destination  in  a  damaged  condition. 
The  answer  was  that  the  shipment  was  inter- 
Ktate  and  a  general  denial,  with  the  further 
plea  Ihat  there  was  a  written  contract  of 
shipment,  setting  up  many  of  its  provisions 


whereby  phdnUff  agreed  to  waive  an  dam- 
ages  arising  out  of  any  previous  verbal  con- 
tract, and  whereby  he  agreed  to  give  written 
notice  of  any  claim  for  damage  arising  out 
of  the  contract  within  one  day  after  delivery 
of  the  stock  at  destination,  and  whereby  he 
further  agreed  that  any  action  to  wblch  he 
thought  himself  entitled  should  be  Institnted 
within  six  months.  It  was  then  alleged  that 
these  provisions  were  not  compiled  with  by 
plaintiff.  There  was  also  an  allegation  that 
the  shipment  was  interstate,  and  that  this 
contract  limiting  liability,  was  approved  by 
the  Interstate  Commerce  Commission.  Plain- 
tiff filed,  and  the  court  sustained,  a  motion 
to  strike  out  all  the  answer  concerning  the 
written  contract  limiting  liability,  and  as  to 
the  Interstate  Commerce  Commission.  Tlie 
defendant  then  went  to  trial  on  that  part  of 
the  answer  remaining,  wMch  was  principal- 
ly a  general  denial. 

[i]  The  ground  upon  which  the  motion  was 
snstained  was  that  the  i>etltIon  declared  on 
a  carrier's  common-law  duty  to  carry,  and 
not  on  a  verbal  contract,  and  that  therefore 
the  written  contract  afterwards  executed  did 
not  relate.  In  any  way,  to  the  violated  duty 
of  defendant  as  a  carrier ;  that  tbat  part  of 
the  answer  was  not  resp<HisIve  and  did  not 
constitute  any  defense  under  the  following 
cases:  Baker  v.  Railroad,  145  Mo.  App.  189, 
129  S.  W.  436;  Bratton  v.  Railroad,  167  Mo. 
App.  TO,  150  S.  W.  1124;  Vlvlon  v.  RaUroad, 
172  Mo.  App.  352,  157  S.  W.  971.  In  answer 
to  this  the  defendant  Insists  tbat  plaintiff's 
petition  declares  on  a  verbal  contract  to 
furnish  the  cars  and  transport  We  do  not 
think  so.  In  order  to  bring  about  a  breach  of 
the  common-law  duty  of  a  carrier  to  trana- 
IK>rt  freight  there  must  he,  of  course,  some 
request  for  a  performance  of  that  duty  and  a 
refusal  or  failure,  on  the  part  of  the  carrier, 
and  that  la  what  plaintiff  alleged.  It 
is  true  that  In  order  to  show  how  such  re- 
fusal caused  the  damage  he  alleged,  in  ef- 
fect that,  when  he  requested  performance, 
defendant's  agent  asserted,  and  in  conse- 
quence, relying  upon  such  performance  of 
duty,  he  exposed  his  cattle  in  the  unsheltered 
stock  pens. 

[t]  Defendant  next  Insists  that  there  was 
no  evidence  in  the  cause  to  show  that  the 
failure  to  transport  the  stock  was  through 
Its  fault,  or  by  reason  of  its  negligence  In 
delay,  or  otherwise.  We  think  there  was. 
The  cause  was  submitted  to  the  trial  court  on 
an  agreed  statement  of  facts,  which  ooutaia- 
ed  the  following: 

'That  plaintiff  would  testify  that  defendant's 
said  general  agent  told  him  the  reason  the  train 
did  not  come  on  January  3,  1011  (the  day  the 
shipment  was  to  be  made),  was  that  defend- 
ant's servants  abandoned  it  that  afternoon  be- 
cause of  the  cold." 

We  think  that  was  competent  evidence,  and 
that  It  shows  a  reason  for  failure  to  take 
the  cattle  which  is  not  a  legal  excuse.  If  a 
carrier  may,  through  its  agents  and  servants. 
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abandon  ita  duty  "becaose  of  tbe  cold"  la  this 
climate,   tbe  service  of  a  common  carrier 
would  become  too  uncertain  for  all  practical 
purposes. 
Tbe  Judgment  Is  afllrmed.    All  concur. 


ALLEN  ▼.  I/BAGH  et  al.     (No.  11298.) 

(Kansaa  City  Court  of  Appeals.    MissonrL 

Nov.  23,  1014.) 

HABTEB    and    SeBVANT    (i    179*)— INJTTBIES    TO 

Sebvant— NeouoencK'  of   Fkixow    Sebv- 

Airi— Statdtb. 

Rev.  St.  1909,  $  5440,  providing  that  every 
person  operating  a  mine  producing  coal  or  other 
mineral  shall  be  liable  for  damages  sustained 
b7  a  servant  while  engaged  in  operating  such 
mine  by  reason  of  the  negligence  of  any  other 
servant,  does  not  apply  where  the  servant  was 
injored  while  he  and  another  were  sinking  a 
prospect  bole  on  defendant's  land  in  a  search 
for  coal  which  had  not  yet  been  found,  and 
which  in  fact  never  was  found. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  S64-358;  Dec.  Dig.  { 

Appeal  froib  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 

Action  by  Nancy  Allen  against  George  H. 
Leach  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Reversed. 

Irwin  &  Peters,  of  Jefferson  City,  for  appel- 
lants. Pope  &  Lohman,  of  Jefferson  Olty, 
for  respondent 

TEIMBI^,  J.  Respondent  sued  to  recover 
damages  for  the  alleged  negligent  death  of 
her  husband.  Tbe  petition  charges  tbat  de- 
ceased was  In  the  employ  of  appellants  en- 
gaged in  operating  a  mine  producing  coal 
and  other  minerals,  and  that  while  in  such 
employ  her  husband  vraa  killed  by  tbe  negli- 
gence of  a  fellow  servant  working  with  blm 
In  the  common  service  of  appellant 

In  order  to  escape  tbe  effect  of  the  com- 
mon-law fellow-servant  doctrine,  respondent 
relies  upon  section  6440,  R.  S.  Mo.  1909,  which 
provides  tbat: 

"Every  person,  company  or  corporation  oper- 
ating a  mine  or  mines  in  this  state  producing 
lead,  zinc,  coal  or  other  valuable  minerals,  shall 
be  liable  for  all  damages  sustained  by  any  agent 
or  servant  thereof  while  engaged  in  operating 
such  mine  or  mines,  by  reason  of  the  negligence 
of  any  other  agent  or  servant  thereof." 

This  abolishes  the  fellow-servant  law  as 
to  every  employer  coming  within  its  terms. 
The  controlling  question  in  the  case  Is  as  to 
the  applicability  of  that  statute  to  this  case. 

Deceased  and  one  Ellas  Wllhlte  were  em- 
ployed by  appellants  to  sink  a  hole  on  their 
land  In  the  woi^  of  prospecting  for  coal.  In 
prosecuting  tbls  work  the  two  bad  sunk  a 
bole  about  20  feet  In  depth.  On  the  day  de- 
ceased was  killed  be  was  engaged  in  digging 
np  tbe  earth  at  tbe  bottom  of  this  hole  and 
putting  it  in  a  large  tub,  which  when  filled 
would  be  hoisted  to  tbe  top  by  his  fellow- 
servant  Wllhlte  by  means  of  a  rope  and  wind- 


lass. This  rope  was  attached  to  tbe  bail  of 
the  tub  by  means  of  a  "pigtail"  hoop,  so  call- 
ed because  In  form  It  suggested  a  pig's  tail, 
tbe  end  or  point  of  the  book  curving  over 
to  tbe  lower  part  or  bend  thereof.  When 
the  tub  reached  tbe  top  it  was  WUhlte's  duty 
to  secure  the  tub  and,  after  disengagiiig  it 
from  the  hook,  to  empty  the  tub  and  tJien 
rehook  it  to  the  rope  and,  after  warning  the 
man  below,  to  lower  the  tub  to  the  bottom. 
On  the  day  In  question  Wllhlte  bad  emptied 
the  tub  and  rehooked  it  to  tbe  rope  and,  after 
giving  tbe  warning,  was  lowering  tbe  tub 
to  the  bottom,  when  in  some  way  the  bail 
of  tbe  tub  came  off  tbe  book  and  the  tub 
fell,  striking  respondent's  husband  upon  the 
head  and  killing  him. 

As  said  before,  the  controlling  question  Is 
whether  section  5440  applies  to  the  facts  of 
this  case.  Appellants  were  not  miners  nor 
mine  operators.  Tliey  bad  an  interest  in 
and  controlled  certain  land,  and,  desiring  to 
seek  for  coal  thereunder,  employed  the  two 
men  to  sink  the  bole  in  question.  Several 
other  holes  of  varying  depths  bad  been  sunk 
elsewhere  upon  this  land,  but  without  suc- 
cess in  finding  a  mine.  Tbe  bole  in  whicb 
the  accident  occurred  was  only  about  20  feet 
In  depth,  and  no  coal  had  been  found  there- 
in, nor  was  any  ever  found  thereafter.  In 
other  words,  appellants  were  not  "operating 
a  mine  producing  coal  or  other  minerals"  as 
specified  and  required  in  tbe  statute.  They 
were  merely  looking  for  a  coal  mine,  but 
had  not  fouud  it,  and  never  did  find  one, 
The  wording  of  the  statute  is  peculiar.  It 
does  not  say  "every  person  engaged  in  min- 
ing or  in  mining  operations,"  but  "every  per- 
son operating  a  mine  or  mines  producing  lead, 
zinc,  coal  or  other  valualtle  mineralt,"  etc. 
And  throughout  tbe  act  such  person  Is  refer- 
red to  as  "so  operating  such  mine  or  mines." 
The  language  used  in  the  act  Is  so  precise  in  Its 
meaning  tbat  the  Legislature  must  be  held 
to  have  clearly  intended  that  tbe  act  should 
apply  only  to  cases  where  there  was  an  actual 
mine,  and  not  to  the  mere  efforts  of  a  land- 
owner to  hunt  for  a  mine.  There  was  no 
difference  between  the  work  being  done  in 
this  case  and  tbe  sinking  of  an  ordinary  well 
by  a  farmer,  except  the  purpose  existing  in 
the  mind  of  the  one  having  the  work  done. 
If  the  Legislature  had  intended  the  net  to  ap- 
ply to  a  case  of  tbls  kind.  It  would  donbtlcsp 
have  used  more  comprehaislve  language.  It 
Is  well  within  reason  that  tbe  lawmaking 
power  thought  it  wise  to  restrict  the  scope 
of  the  act  to  a  mine  after  It  has  been  found, 
rather  than  to  include  in  its  terms  tbe  mere 
work  of  prospecting  or  looking  for  a  mine. 
The  dangers  to  life  and  limb  arising  from 
the  operation  of  a  mine  where  many  persons 
are  likely  to  be  engaged  and  in  which  the 
safety  of  all  depends  upon  the  care  of  each 
was  tbe  thing  the  Legislature  had  in  mind 
in  enacting  tbe  statute.    We  do  not  say  that 
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when  a  mine  haa  been  found  and  opened, 
minerals  must  be  actually  In  process  of  being 
derlred  therefrom  before  It  will  come  with- 
in the  terms  of  the  statnta  But  we  do  say 
that,  in  Tlew  of  the  wording  of  the  statute, 
it  does  not  apply  to  a  state  of  facts  snch  as 
is  presented  In  the  case  at  bar.  This  hold- 
ing necessarily  goes  to  the  Tltals  of  the  case. 
Consequently  It  is  unnecessary  to  pass  upon 
the  Interesting  question  of  whether  there 
was  any  evidence  whatever  of  negligence  up- 
on the  part  of  the  fellow  servant 
The  judgmmt  is  reversed.     All  concur. 


STATE  V.  STEEL.     (No.  11S21.) 

(Kansas    City    Conrt    of    Appeals.      MissoorL 

Nov.  2,  1914.     Rehearing  Denied 

Nov.  23,  1914.) 

1.  IirniCTMENT    AND    Infobmatior     0    67*)  — 

Sdfticienct— Timt  op  Offense. 

Where  one  of  the  counts,  in  an  indictment 
for  unlawfully  issuing  prescriptions  for  whisky, 
stated  the  date  of  the  prescription  as  several 
days  after  the  date  on  which  it  was  filled,  and 
another  stated  the  date  as  after  the  date  of  the 
Indictment,  but  each  count  was  confined  to  a 
specific  offense  in  issuing  a  prescription  to  a 
named  individual,  the  defect  was  cured  by  Rev. 
St  1909,  ;  6115,  providing  that  the  failure  to 
state  the  tune  of  an  offense  or  stating  it  imper- 
fectly or  on  an  impossible  date  do  not  impair 
the  validity  of  the  indictment,  where  time  is  not 
of  the  essence  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Out  Dig.  H  177-179;  Dec. 
Dig.  I  67.*] 

2.  CantiNAL  Law  ({  823*)— Apfeai/— Habm- 

LKSS  EBBOB— InSTBUCTIONS— 0T7BB  BT  OtHEB 

INSTBUCTIONS. 

Error  in  an  instruction  in  a  prosecution  for 
issuing  a  prescription  for  whisky  for  other  than 
medicinal  purposes,  which  might  be  constmed  to 
permit  a  conviction  if  the  jury  found  that  the 
person  who  received  the  prescription  intended  to 
use  it  as  a  beverage,  although  defendant  had  no 
such  intent  in  issuing  it  was  cured  by  an  in- 
struction which  directed  the  jury  to  acquit  if 
they  found  that  defendant  acted  In  good  faith  in 
prescribing  the  whisky  as  a  medicine. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1992-1995,  3168;  Dec.  Dig. 
i  Sffl.*] 

Appeal  from  Circuit  Court,  Vernon  C!ounty ; 
B.  G.  Thurman,  Judge. 

C  L.  Steel  was  convicted  of  issuing  pre- 
scriptions for  whisky  to  be  used  for  other 
than  medicinal  purposes,  and  he  appeals.  Af- 
firmed. 

J.  B.  Journey  and  A.  J.  King,  both  of 
Nevada,  Mo.,  for  appellant  J.  If.  Hull,  ot 
Nevada,  Mo.,  for  the  State. 

ELLISON,  P.  J.  Defendant  was  Indicted 
in  three  counts  for  issuing  prescriptions  for 
whisky  to  be  used  for  other  than  medicinal 
purposes.  The  third  count  was  abandoned, 
and  a  conviction  had  on  the  first  and  second. 

[1]  The  first  count  charged  the  prescrip- 
tion was  issued  to  J.  C.  Clark  the  28th  of 
September,  1913,  while  the  prescription  in 


evidence  was  dated  the  20th  of  September, 
1913.  Defendant  insists  that  the  Indictment 
fatally  contradicts  Itself  in  that  it  charges 
a  prescription  issued  on  the  2Sth  which  was 
filled  on  the  20th. 

The  second  count  charges  a  prescrlptioD 
was  Issued  to  one  O.  S.  Brown  on  the  19th 
of  October,  1913,  and  filled  on  that  date, 
and  yet  the  Indictment  was  returned  into 
court  several  days  before  that  date,  vte., 
October  lltb. 

These  objections  are  cured  by  the  statute 
(section  6116,  R.  S.  1909)  that  no  imperfec- 
tion shall  affect  an  Indictment  for  the  fol- 
lowing reasons: 

"  •  •  •  Fourth.  *  •  ♦  For  omitting  to 
state  the  time  at  which  the  offense  was  commit- 
ted, in  any  case  where  time  is  not  of  the  essence 
of  the  offense,  nor  for  stating  the  time  imper- 
fectly^ nor  for  stating  the  offense  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of 
the  indictment  or  Information,  or  an  impossible 
day,  or  on  a  day  that  never  happened." 

Hence  the  state  could  show  any  time  with- 
in a  year  prior  to  the  indictment. 

It  is  true  that  in  certain  instances  a 
certain  time  may  be  of  the  highest  impor- 
tance, as  when  one  Is  charged  with  several 
distinct  like  offenses  committed  at  different 
times.  In  such  case,  in  order  to  avoid  two 
or  more  convictions  for  one  offense,  the  time 
of  each  should  be  shown  in  evidence.  State 
V.  Broteer,  245  Mo.  499,  150  S.  W.  1078; 
State  V.  Wilson,  39  Mo.  App.  184.  But  in 
this  case  each  count  is  confined  to  a  specific 
offense  in  furnishing  a  prescription  to  a  cer- 
tain named  individual ;  and,  while  the  proof 
must  sustain  the  allegation  as  to  the  indi- 
vidual, there  is  no  reason  why  the  statute 
should  not  apply  in  curing  allegations  as  to 
the  time. 

[2]  Criticism  is  made  of  the  first  and  sec- 
ond of  the  state's  instructions  in  that  It  is 
said  they  permit  a  conviction  if  the  parties 
prescribed  for  were  in  bad  faith,  regardless 
of  what  the  defendant  Intended  or  thought 
when  he  issued  the  prescriptions  to  them. 
The  instructions,  considered  alone,  do  leave 
it  doubtful  whether  the  words  that  the  liq- 
uor was  "to  be  used  otherwise  than  for 
medicinal  purposes"  should  be  applied  to  the 
parties  in  receiving  the  prescriptions  or  to 
the  defendant  in  issuing  them.  But  this  is 
made  plain  in  other  instructions  telling  the 
Jury  that,  though  the  prescriptions  were  ob- 
tained in  order  to  get  whisky  to  drink  as  a 
beverage,  yet  if  defendant  acted  in  good 
faith  In  prescribing  it  as  a  medicine,  he  was 
not  guilty.  The  instructions,  as  a  whole, 
show  that  the  Jury  could  not  have  been 
misled. 

The  only  difficulty  we  have  had  in  the 
case  relates  to  the  sufficiency  of  the  evidence 
on  the  question  of  defendant's  good  faith  to 
sustain  a  conviction.  But  considering  the 
number  and  frequency  and  quantity  of  whis- 
ky prescribed,  the  parties  to  whom  prescrll)- 
ed,  and  the  nature  of  their  ailments,  we  have 


'for  «tb«r  cases  see  same  topic  and  ssctlon  NUMBER  In  Dec.  Dl(.  A  Am.  Di(.  Kax-No.  Series  &  Rep'r  Indez«s 


Digitized  by 


Google 


Mo.) 


1.EBRECHT  v.  NBIXIST 


11 


coodaded  tbere  was  sufficient  to  make  a 
question  for  the  Juiy. 
Tbe  Jadgment  Is  affirmed.    All  ooacor. 


LEBEBCHT  v.  IffiLUST.    (No.  11022.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Not. 

2,    1914      On    Rehearuur   Nov.    23.    1914. 

Motion  to  Transfer  Denied  Dec  6, 1914.) 

1.  BuxB  AifD  NoTEa  (I  488*)— AcnoifK— Ad- 

MI88IBIUTT     or     EviOBNC»— AFPUOLBIUTI 
TO  PUSADINO. 

In  an  action  upon  a  promissory  nota,  vberc 
the  defense  is  a  total  failure  of  consideration, 
evidence  of  a  partial  failure  of  consideration  is 
admissible. 

[Kd.  Mote.— For  other  cases,  see  Bills  and 
Notes,  Cent.  VU[.  H  1687-1642;  Dee.  Dlx.  i 
4S9.ri 

2.  COBPOBATIOHS    (i    96*)— STOOK— DkUTBBT. 

The  pladnc  of  corporate  stock  in  the  name 
of  defendant  on  the  books  of  the  corporation  is 
not  a  complete  delivery  to  him,  but  he  is  enti- 
tled to  the  actual  delivery  of  the  certificate. 

lEd.  Note.— For  other  cases,  see  CoriMrations, 
Cent.  Die.  {|  436-443;    Dec:  Dig.  {  5&*] 

3.  Appeal  ako   Ebbob  ({  171*)— Qukstionb 
Pkksentbi>— Theobt  in  Loweb  Coubt. 

In  an  action  on  a  renewal  note,  where 
plaintiiTs  contention  at  the  trial  was  that  a 
notation  on  the  original  note  stated  it  was  given 
for  stock  held  as  collateral,  not  for  stock  not 
yet  delivered,  ss  on  the  second  note,  he  cannot, 
on  appeal,  contend  that  the  notation  was  not 
binding  on  him,  even  if  It  was  the  same  as  on 
the  second  note. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ig  1063-1063,  1066,  1067, 
1161-1165;    Dec.  Dig.  {  171.*] 

On  Rehearing. 

4.  COBPOBATIONS    ({    121*)— SALB   OV    STOCK— 
RXCOVBBT    OP    PBICS. 

In  an  action  on  a  promissory  note  given 
for  corporate  stock  which  had  never  been  de- 
livered, plaintiff  cannot  recover  without  tender- 
ing the  stock  to  defendant,  or  offering  to  deliv- 
er it  into  court,  upon  payment  of  the  not^ 
even  though  defendant  had  written  plaintiff  that 
he  would  not  be  able  to  pay  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  U  604,  606;   Dec.  Dig.  |  12L*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty:   William  O.  TbcHnas.  Judge. 

Action  by  L.  G.  Lebredit  against  O.  P.  Nel- 
11st.  Judgment  for  defendant,  and  plaintlfT 
appeals.    Affirmed. 

Hal  R.  Lebrecht  and  L.  A.  Langblin,  both 
of  Kansas  City,  for  appellant  Griffin  &  Orr, 
of  Kansas  City,  for  respondent. 

BSLJLISON,  P.  J.  Plaintiff's  action  la  based 
on  a  promissory  note  for  $1,000.  The  Jndg-. 
ment  in  the  trial  court  was  for  the  defend- 
ant. The  note  was  given  for  purchase  price 
of  1,000  shares  of  atodi,  which  defendant 
clHlnw  were  never  delivered,  and  that  there- 
fore there  waa  no  consideration.  The  pres- 
ent note  Is  a  renewal  of  another  of  the  same 
tenor,  tmless  the  difference  Is  found  In  the  no- 
tation found  on  It  in  these  words: 

"For  1,000  shares  of  the  capital  stock  Las 
Vegas  Irrigated  Fruit  Land  Company,  par  value 
fl  per  share.    Stock  not  yet  deliveied." 


It  Is  claimed  by  plaintiff  that  the  nota- 
tion on  the  original  note  was  like  this  one, 
except  that  the  closing  words  were: 

"Stock  held  as  collateral  for  the  payment  of 
this  note." 

If  the  notation  on  the  original  note  was 
as  claimed  by  plaintiff,  then  it  is  conceded 
the  stock  was  delivered.  The  dispute  was 
appropriately  submitted  to  the  jury,  and.  we 
must  accept  the  verdict  on  that  head  as  con- 
clusive as  against  the  plaintiff. 

[1]  We  pass,  therefore,  to  the  legal  ques- 
tions raised.  The  answer  set  up  the  defense 
Uiat  the  note  was  given  for  stock  In  the  Las 
Vegas  Irrigated  Fruit  (Land  Company,  and 
that  such  stock  had  never  been  delivered  to 
defendant,  and  that  the  note  was  "wholly 
without  consideration,"  and  that  plaintiff 
(and  the  bank  for  which  be  sued)  Icnew  It 
when  they  received  the  note.  On  the  ground 
that  the  answer  set  up  a  total  failure  of  con- 
sideration, plaintiff  Insists  that  a  partial 
failure  cannot  be  shown,  and  that.  If  It  ap- 
pears that  there  is  any  consideration,  how- 
ever slight,  a  Judgment  for  plaintiff  tor  the 
whole  amount  of  the  note  must  be  rendered. 
But  in  National  Tube  Ca  v.  Ice  Machine  Co., 
201  Mo.  30,  69,  98  S.  W.  620,  and  Gamache 
V.  Grimm,  23  Mo.  38,  the  question  was  di- 
rectly decided  against  plaintiff's  view;  the 
holding  in  those  cases  being  that  under  a 
plea  of  total  failure  of  consideration  evidence 
of  a  partial  failure  may  be  heard. 

[2]  Plaintiff  makes  several  objections  to 
the  action  of  the  court  at  the  trial  and  ad- 
vances several  theories,  some  of  which  are 
difficult  to  understand.  We  will  therefore 
state  our  views,  trusting  In  this  way  to  dis- 
pose of  the  points  made.  The  case  is  simple, 
and  required  only  the  application  of  the 
plainest  rules  in  order  to  a  proper  disposi- 
tion. The  defense  ,to  the  note  was  that  it 
was  given  for  stock  In  a  corporation  which 
had  never  been  delivered,  and  It  was  there- 
fore without  consideration.  The  different 
Ideas  presented  by  plaintiff  as  to  what  the 
answer  should  and  should  not  have  alleged 
are  not  applicable  to  the  facts  of  the  case. 

But  plaintiff  further  Insists  that  if  the 
stock  was  placed  In  defendant's  name  on  the 
books  of  the  corporation  that  was  sufficient, 
without  delivering  It  to  him,  and  his  Instruc- 
tion to  that  effect  was  refused.  He  cites 
White  V.  Salisbury,  33  Ma  160,  which  sup- 
ports him.  But  that  case  was  shown  to  be 
not  in  accord  with  the  established  rule  In 
Trust  A  Sav.  Ca  v.  Home  Lumber  Ca,  118 
Mo.  447,  458,  24  S.  W.  129,  and  It  was  said 
to  be  dictum  by  the  Supreme  Court  (74  Mo. 
77)  In  approving  of  the  opinion  of  the  St 
Louis  Court  of  Appeals  In  Merchants'  Bank 
V.  Richards,  6  Mo.  App.  loc.  dt  463.  By 
these  and  other  cases  it  Is  shown  that  a 
transfer  and  delivery  of  the  certificate  of 
stock  is  the  ordinary  mode  of  conveyance  of 
such  choses. 
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We  therefore  oondnde  that  defendant  was 
entitled  to  a  delivery  of  stock  certlflcates. 

[3]  Plaintiff  finally  Insists  that  the  nota- 
tion in  the  note  that  it  was  given  for  stock 
not  yet  delivered  was  of  no  effect  and  should 
not  have  aided  defendant  in  his  defense.  He 
bases  this  claim  on  the  section  9974,  R.  S. 
1909,  reading  as  follows: 

"An  unqualified  order  or  promise  to  pay  is 
unconditional  within  the  meaning  of  this  chap- 
ter though  coupled  with:  (1)  An  indication  of 
a  particular  fund  out  of  which  reimbursements 
are  to  be  made,  or  a  particular  account  to  be 
debited  with  the  amount ;  or  (2)  a  statement  of 
the  transaction  which  gives  rise  to  the  instru- 
ment. But  an  order  or  a  promise  to  pay  out 
of  a  particular  fund  is  not  unconditional." 

We  need  not  consider  sndi  question,  from 
the  fact  that  the  theory  of  each  party  at  the 
trial  was  that  such  notation  was  vital  if  It 
read  as  pleaded  by  defendant,  but  if  it  read 
as  contended  by  plaintiff,  that  the  stock  was 
held  as  collateral  for  the  note,  then  the  de- 
fense of  no  delivery  was  not  made  out  Each 
party  asked  instructions  on  these  theories, 
and  it  is  too  late  to  change  on  appeal ;  Rlggs 
v.  Met  St  Ry.  Co.,  216  Mo.  304,  115  S.  W. 
969;  Fulwider  T.  Power  Co.,  216  Mo.  582, 
116  S.  W.  508.  It  is  true  that  plaintiff  asked 
a  peremptory  instruction;  but  the  request 
for  that  instruction,  as  shown  by  the  brief, 
was  not  on  the  ground  of  the  noneffect  of  the 
notation,  but  on  the  theory  of  pleading  a 
failure  of  consideration,  which  we  have  al- 
ready discussed. 

We  are  not  impressed  with  what  plaintiff 
has  said  about  the  answer  in  connection 
with  a  tender  and  the  law  applicable  to  cases 
of  that  nature. 

On  the  whole  record,  it  is  manifest  the 
Judgment  must  be  affirmed.    All  concur. 

On  Rehearing. 
[4]  On  a  rehearing  of  this  cause  plaintiff 
insists  that  he  should  not  be  prevented  from 
recovering  the  amount  of  the  note  on  account 
of  not  having  tendered  the  stock  for  which 
the  note  was  given.  He  says  that  defendant 
wrote  certain  letters  stating  that  his  financial 
situation  was  such  that  he  could  not  pay  the 
note,  and  that  therefore  a  tender  was  useless 
and  unnecessary.  It  is  well  understood  that 
in  certain  instances,  where  It  clearly  appears 
that  tender  would  be  useless,  it  need  not  be 
made.  But  here  plaintiff  seems  to  have  con- 
sidered that  defendant  can  pay  and  that  he 
can  be  forced  to  pay,  as  the  result  of  this  ac- 
tion. The  consideration  for  the  note  was  cei^ 
tain  stock,  which  has  not  been  delivered.  It 
cannot  Justly  be  supposed  that  defendant 
should  be  compelled  to  pay,  or  that  a  Judg- 
ment should  be  rendered  against  him,  abso- 
lute in  terms,  and  yet  he  not  get  the  property 
for  the  purchase  price  of  which  the  note  was 
given.  Therefore,  considering  defendant 
wrote  that  he  conld  not  pay  the  note,  it  does 
aot  Justify  a  ebit  or  a  Judgment  against  him 
without  at  least   tendering  the  stock  Into 

'  *For  other  oasts  ae* 


court  for  him,  to  be  turned  over  to  him  when 
he  pays  the  money,  either  voluntarily  or 
through  ezecation.  There  should  have  been 
"profert  in  curia,  and  the  securities  brought 
into  court"  Hunt  on  Tender,  §  615.  Plaintiff 
has  no  right  to  collect  the  note,  and  yet  hold 
to  himself  the  consideration  for  which  it  was 
given.  He  should  show  that  he  was  and  is 
ready  to  deliver  the  stock  when  the  money 
is  paid.  Hunt  on  Tender,  8  469.  Instead  of 
that,  when  the  answer  set  up  the  stock  as  the 
consideration  for  the  note,  and  that  It  had 
not  been  delivered  or  tendered,  he  filed  a  re* 
ply  of  denial,  without  any  excuse  for  hon- 
tender,  and  without  making  profert  in  court. 
We  are  satisfied  the  trial  court  rendered 
the  only  Judgment  which  could  have  been 
properly  rendered,  and  it  is  accordingly  afr 
firmed.    All  concur. 


DUBOWI?KX  T.  BINGGEM  et  al    (No.  11240.) 

(Kansas    City   Court   of   Appeals.     MissoarL 
Nov.  23,  1914.) 

1.  Fi.EAniRO  (8  426*)— Motions— Waiveb. 

Objections  to  a  petition,  as  evidenced  by 
motions,  are  waived  by  answering. 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent  Dig.  §§  1425-1427 ;   Dec.  Dig.  8  426.»] 

2.  Parties  (8  6*)  —  Plaintebt  —  Right  to 
Maintain. 

Where  plaintiff  was  the  party  actually  in- 
terested in  the  vacation  of  a  release  of  a  deed 
of  trust  given  to  another  for  her  benefit,  the  fact 
that  the  instrument  named  such  other  person  as 
the  beneficiary,  etc.,  will  not  preclude  plaintiff 
from  maintaining  the  action  in  her  own  name. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  88  6,  7;    Dec.  Dig.  8  6.*] 

8.  Witnesses  (8  141*)— Competbnct. 

Plaintiff  and  another  sister  loaned  their 
brother  a  sum  of  money  upon  his  agreement  to 
secure  them  by  a  deed  of  trust  The  brother  ex- 
ecuted a  deed  of  trust  for  the  whole  amount  ia 
the  name  of  the  husband  of  the  sister.  I'pon 
payment  of  the  debt  due  his  wife  and  the  broth- 
er's promise  to  pay  plaintiff,  the  husband  re- 
leased the  deed  of  trust  Held  that  in  an  action 
to  set  aside  the  release  of  the  deed  of  trust  aft- 
er tlie  death  of  the  brother,  the  sister's  husband 
was  competent  to  testify;  it  not  appearing  that 
be  even  discovered  the  fact  that  the  deed  of 
trust  was  for  the  whole  amount  until  several 
months  after  its  execution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  676-679;  Dec.  Dig.  8  141.*] 

4.  Dbpositionb  (8  90*)- Use  of. 

Where  a  witness  is  Within  the  jurisdiction 

of  the  conrt,  his  deposition  should  not  be  used. 

[E)d.  Note. — For  other  cases,  see  Depositions, 

Cent  Dig.  88  248-255,  258-260;    Dec.  Dig.    j 

vU*    J 

6.  Afpeai.  and  Ebbob   (8  1066*)— Rkvnsw— 
Habiclbss  Ebbok. 

Where  there  was  nothing  in  the  alleged  dep- 
osition which  would  have  affected  the  judgment 
of  the  lower  court,  its  rejection,  though  improi>- 
er,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Oent^Dig.   88  4187-4193,  4207;     Dec. 


Dig.  I  1056.*] 
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&  TbUSTS     (I    63%*)— EBTABUBHlttjnS-STAT- 
UTE  OF  FBAUDS. 

Where  plaintiffs  brother,  who  borrowed 
from  her  as  well  as  from  another  sister,  agree- 
ing to  secure  both  by  deeds  of  trust,  executed 
only  one  deed  of  trust  for  the  whole  amount  in 
the  name  of  the  sister's  husband,  plaintiff's  right 
to  set  aside  an  improper  release  of  the  deed  of 
trust  and  foreclose  it  cannot  be  affected  by  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  8  93;   Dec.  Dig.  S  63%.*] 

7.  Limitation  of  Actions  (S  48*)— Kunning 
OF  Statute— AccBUAL  of  Actions. 

Where  a  note  was  executed  in  1897,  due 
la  five  years,  limitations  did  not  begin  to  run 
until  its  maturity,  and  hence  an  action  begun 
in  1908  is  not  barred. 

[Ed.  Note.— Eor  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  259-265,  351 ;  Dec. 
Dig.  {  48.»] 

8.  Liuitation  of  Actiorb  (|  73*)— DiSABtL- 
ITT— Mabbikd  Woman. 

The  limitation  statutes  do  not  run  as 
against  a  married  woman. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  399-^12;  Dec.  Dig. 
I  78.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; A.  D.  Bumes,  Judge. 

Action  by  Bosie  Dubowsky  against  Han- 
nab  BinggeU,  as  administratrix,  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appealed  to  the  Supreme  Court,  whence  the 
cause  was  transferred  to  the  Kansas  City 
Court  of  Appeals  (167  S.  W.  999).    Affirmed. 

William  M.  Fitch,  of  Jefferson  City,  for 
appellants.  Peter  J.  Caiolus  and  John  B. 
Dolman,  both  of  8t  Joseph,  for  respondent 

ELLISON,  P.  J.  This  case  was  appealed 
to  the  Supreme  Court  and  transferred  from 
there  here.  The  erldeoce  shows  that  at  the 
time  of  the  Inception  of  this  controversy 
plaintiff  resided  in  Ray  county.  Mo.,  and  her 
Bister  Mrs.  Stephen  Ushler  resided  In  St 
Joseph  In  the  same  state.  They  had  a 
brother  named  Chris  Blnggell,  who  wished 
to  purchase  a  farm  In  De  Ealb  county  and 
needed  $1,000  in  money.  Each  of  them  loaned 
him  $500,  and  he  was  to  execute  a  note  to 
eadi  for  that  sum,  seoured  by  a  deed  of  trust 
on  the  land  purchased.  It  seems  that  the 
notary  In  preparing  the  papers  wrote  one 
note  and  deed  of  trust,  for  the  whole  sum 
in  the  name  of  Stephen,  tho-figh  the  latter 
did  not  notice  this  until  near  three  months 
afterwards.  Chris  BinggeU  died  leaving  the 
defendant  his  widow  and  administratrix. 
Before  Chris  died,  he  paid  to  each  of  his  sis- 
ters $100  on  the  principal  and  all  accrued  in- 
terest, thus  leaving  a  balance  of  $400  due  to 
each. .  Afterwards  he  desired  to  aeU,  and, 
conceiving  the  notion  that  he  could  make  a 
better  sale  without  an  incumbrance  on  the 
land,  he  paid  Stephen  for  his  wife  the  bal- 
ance of  the  mcHiey  due  her,  but  did  not  pay 
plaintiff  any  part  of  the  balance  due  her. 
On  the  contrary,  he  perstiaded  Stephen  to 
release  the  deed  of  trust  In  full,  -promising 


to  "take  care  of  his  sister,"  saying,  "I 
would  not  cheat  her  out  of  a  cent."  Plain- 
tiff did  not  know  this  was  being  done;  she 
did  not  authorize  it,  nor  did  she  ever  ratify 
the  act  She  learned  6f  it  some  time  after- 
wards, and  her  brother  Chris  finally  died, 
we  may  concede,  wlthowt  any  intent  to 
"cheat  his  sister,"  but  without  paying  her. 
She  brought  the  present  action  to  cancel  the 
release  and  to  foreclose  the  deed  of  trust. 
She  prevailed  in  the  trial  court. 

We  do  not  doubt  that  the  Judgment  should 
be  affirmed.  The  defense  is  largely  tech- 
nical, and  this  is  perhaps  excusable,  for  it 
Is  made  in  behalf  of  minor  heirs  of  the  de- 
ceased who  were  made  parties  to  the  action. 

[1]  First,  the  objections  to  the  petition,  aa 
evidenced  by  the  motions,  were  waived  by 
answering.  Paddock  v.  Somes,  102  Mo.  235, 
14  S.  W.  746,  10  L.  R.  A.  254;  Sauter  v. 
Leveridge,  103  Mo.  616,  15  S.  W.  981; 
BlaiuJiard  v.  Dorman,  236  Mo.  44S,  139  S.  W. 
395;   Shuler  v.  Ry.  Co.,  87  Mo.  App.  618. 

[2]  The  petition  and  the  evidence  show 
plaintiff  to  be  the  party  In  interest,  and,  for 
that  reason,  she  is  undoubtedly  qualified  to 
maintain  the  action.  It  i»  of  no  consequence 
What  term  may  be  applied  in  description  of 
plaintiff  or  Ushler;  it  is  evident  she  has  a 
cause  of  action  on  the  facts. 

[S]  Stephen  Ushler  was  a  witness,  and  it 
is  insisted  that,  as  the  contract  was  in  his 
name  and  the  other  party  Is  dead,  he  Vk-as* 
Incompetent  We  think  the  objections  not 
sound,  for  the  reason  that  the  testimony  giv- 
en by  him  concerning  this  plaintiff's  loan 
was  not  a  matter  in  which  he,  or  his  wife, 
had  any  concern.  This  plaintiff's  loan  was 
not  made  by  Ushler  as  her  agent  He  had 
nothing  to  do  with  her  Interest  in  the  trans- 
action and,  as  to  the  loan  being  included  in 
the  note  to  his  wife,  he  knew  nothing  about 
that  for  several  months  afterwards. 

[4,  8]  Defendant  Hannah  Blnggeli's  depo- 
sition was  taken  by  the  plaintiff,  and  de- 
fendant offered  it  in  evidence,  when  on  ob- 
jection it  was  excluded.  It  was  objected  to 
on  the  ground  that  the  witness  was  within 
the  Jurisdiction  of  the  court  We  think  It 
was  properly  excluded ;  but,  even  If  it  were 
not,  it  contains  nothing  which  should  have 
affected  the  Judgment  of  the  trial  court.  ' 

[6]  It  Is  difficult  to  see  upon  what  ground 
the  statute  of  frauds  Is  Interposed  by  de- 
fendant If  it  be  true  that  the  plaintiff 
loaned  the  sum  In  controversy  to  her  broth- 
er at  the  same  tiine  that  her  sister  loaned 
him  an  .equal  sum,  and  that  he  was.  to  se- 
cure It  by  deed  of  trust  and  note,  but,  instead 
of  executing  the  note  to  her  separately,  he 
Joined  the  two  amounts  and  executed  one 
note  for  the  aggregate,  secnring  the  OM 
note  In  the  deed  of  trust  Instead  of  two,  she 
is  entitled  to  relief;  and  there  Is  no  pro- 
vision in  the  statute  of  frauds  to  avoid  It. 

[7, 1]  FlnaUy,  the  statute  of  limitations  is 
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set  np  by  defendant  in  bar  of  relief.  The 
note  and  deed  of  trust  are  dated  the  20th  of 
February,  1897,  due  in  flv*e  years.  This 
would  start  the  'ten-year  statute  of  limita- 
tion In  February,  1902 ;  the  limitation  period 
not  expiring  until  February,  1912.  and  the 
action  was  brought  in  August,  1908.  Be- 
sides, plaintiff  was  a  married  woman  when 
the  note  was  given  and  continued  under  that 
disability  until  after  the  trial.  Throckmor- 
ton V.  Pence,  121  Mo.  50,  25  S.  W.  843 ;  EDi- 
dell  Est.  Co.  T.  LlndeU,  142  Mo.  61,  43  S.  W. 
368. 

Other  objections  are  not  considered  of  suf- 
ficient Importance  to  alter  the  conclusion 
that  the  Judgment  of  the  trial  court  was 
manifestly  for  the  right  party,  and  it  Is  con- 
sequently affirmed.    All  concur. 


DANIELS  V.  McDANIELS.     (No.  11246.) 

(Kansas    City    Ck>urt    of    Appeals.     Missouri. 
Nov.  23,  1914.) 

1.  CONTBACTS   (I  324*)  —  PBBrOBVANCB  —  AC- 
TION FOB  PBICB. 

Where  a  contract  lias  been  fully  performed, 
and  nothing  remains  but  payment  of  tiie  price, 
plaintiff  may  sue  on  a  quantum  meruit ;  the  re- 
covery therein  being  limited  to  the  contract 
price. 

[Ed.  Note.— For  other  cases,  see  0>n  tracts, 
C^ent.  Dig.  ff  1649-1567;  Dec  Dig.  i  324.»] 

2.  WoBK  AND  Labob  (i  9*)— Pebfobuarcb  of 
CoNTBACT— Bight  or  Action. 

Where  plaintiff's  worlt  and  material  in  bor- 
ing a  well  at  defendant's  request  were  of  value, 
he  could  recover  therefor,  even  though  the  bor- 
ing was  not  shown  to  be  of  value  to  defendant 
[Ed.  Note.— For  other  cases,  see  Worli  and 
I^bor,  Cent  Dig.  Si  23-24 ;    Dec.  Dig.  {  9.*] 

3.  Appeal  and  EktBOB   ({  1067*)— Habiojcss 
Erbob— Instbuctions. 

in  an  action  on  a  quantum  meruit  for  bor- 
ing a  well,  where  the  Jury  were  told  that,  if 
plaintiff  agreed  to  produce  a  completed  well  with 
a  strong  and  lasting  flow  of  water,  he  could  not 
recover  unless  he  did  so,  the  refusal  of  defend- 
ant's instruction  on  its  counterclaim  was  imma- 
terial, in  view  of  a  verdict  for  plaintiff,  where 
the  jury  must  have  found  that  the  counterclaim 
was  without  any  support 

^Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4229 ;  Dec.  Dig.  §  1007.*] 

Appeal  from  Circuit  Oourt,  Clinton  a>un- 
ty  ;   A.  D.  Burnes,  Judge. 

Action  by  Fred  Daniels  against  Robert  Mc- 
Daniels.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  S.  Boyer,  of  St  Joseph,  and  F.  B. 
Ellis,  of  Plattsburg,  for  appellant  I-oula  V. 
Stigall,  of  St  Joseph,  for  respondent 

ELLISON,  P.  J.  Plaintiff  bored  a  well  for 
defendant,  for  which  the  latter  refused  to 
pay,  whereupon  this  action  was  instituted  by 
ffiing  a  petition  in  two  counts — the  first  on  a 
specific  contract  for  the  work  under  certain 
conditions  and  for  a  certain  price,  and  the 
second  on  a  Quantum  meruit    The  Judgment 


in  the  trial  court  was  for  the  plaintiff  on  the 
latter  count 

There  was  evidence  In  plaintUTs  belialt 
that  he  made  a  contract  with  defendant's 
father  for  boring  a  well  on  defendant's  farm, 
and  at  the  same  time  contracted  with  the 
father  for  boring  a  well  on  the  latter's  farm 
near  by.  There  was  evidence  further  tending 
to  prove  that  plaintiff  guaranteed  a  strong 
well  of  water,  and  that  unless  the  boring  pro- 
duced such  a  well  he  was  not  to  charge  any- 
thing. On  the  other  hand,  there  was  evi- 
dence that  no  guaranty  was  made.  Defend- 
ant Insists  that  the  evidence  showed  a  specific 
contract  for  borlug  the  well  and  the  price,  in 
addition  to  the  guaranty.  Plaintiff,  for  all 
practical  purposes,  concedes  by  his  instruc- 
tions that  there  was  a  price  agreed  upon  of 
$1  per  foot  for  drilling  through  rock  and  60 
cents  per  foot  through  dirt,  and  of  50  cents 
per  foot  for  necessary  casing.  Plaintiff's  in- 
structions declared  that  If,  at  defendant's 
Instance  and  request,  he  did  the  boring  and 
furnished  the  material,  the  law  presumed  de- 
fendant intended  to  pay  the  reasonable  value 
of  the  boring  and  the  material,  and  he  was 
entitled  to  a  verdict  for  a  sum  not  exceeding 
the  contract  price,  unless  the  Jury  found  that 
there  was  a  guaranty  by  plaintiff  of  a  strong 
well  with  a  lasting  flow  of  water.  Defendant 
had  an  Instruction  also  submitting  the  propo- 
sition of  guaranty  of  a  lasting  flow  of  water, 
and  directing  a  verdict  for  him  if  the  Jury 
believed  such  guaranty  was  made.  So  the 
Jury  must  have  found  that  plaintiff  did  not 
agree  and  guarantee  that  there  should  be  a 
well  with  a  strong  and  lasting  flow  of  water, 
and  must  have  found  that  $476  was  a  reason- 
able charge,  and  that  it  did  not  exceed  the 
price  agreed  upon. 

[1]  Recurring  to  the  fact  that  there  was  a 
specific  contract  for  the  well  and  the  price 
thereof,  defendant  Insists  tliat  there  can  be 
no  recovery  on  a  quantum  meruit,  but  that 
plaintiff  is  confined  to  an  action  on  the  con- 
tract as  declared  on  in  the  first  count  and 
afterwards  abandoned.  This  Is  not  a  correct 
view.  When  the  contract  has  been  fully  per- 
formed, and  nothing  remains  but  payment  of 
the  price,  an  action  in  quantum  meruit  may 
be  maintained;  the  recovery  being  limited 
within  the  contract  price.  Williams  t.  Rail- 
way Ck>.,  112  Mo.  463,  401,  20  S.  W.  631. 
34  Am.  St  Rep.  408;  Mansur  v.  Botts,  80 
Mo.  651;  Henderson  ▼.  Mace,  64  Mo.  App. 
393;  Cozad  v.  Elam,  115  Mo.  App.  136,  91 
S.  W.  434;  Printing  Co.  y.  Publishing  Co., 
127  Mo.  App.  141,  150,  88  S.  W.  900;  Sack- 
man  V.  Freeman,  130  Mo.  App.  384,  100  S. 
W.  81& 

[2]  Defendant,  we  tliink,  does  not  pat  a 
proper  construction  on  a  pert  of  plaintiff's  In- 
struction No.  1.  He  seems  to  interpret  it  as 
stating  that  the  boring  of  the  well  was  of 
value  to  defendant,  and  then  follows  this  by 
saying  there  was  no  evidence  of  the  botlng 
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Mag  Of  any  valne.  It  may  not  have  been ; 
but  plalnUfTs  work  and  material  In  boring 
were  ot  value.  That  Is  what  bis  petition 
counts  on,  and  be  had  a  right  to  recover  that 
valne^  If  he  performed  the  work  at  defend- 
ant's request,  and  there  was  abundant  evi- 
dence that  he  did.  It  is  shown  by  his  knowl- 
edge of  the  work,  directions  given,  etc.  A 
man  may  hire  another  to  perform  work  which 
Is  of  no  value  to  that  man ;  but,  if  the  work 
Is  done,  it  must  be  paid  for.  It  would  be  a 
singular  condition  of  affairs  If  a  laborer  must 
always  insure  that  his  work  will  prove  prof- 
itable or  valuable  to  his  employer.  If  he  does 
it  in  a  workmanlike  way,  the  risk  is  not  his. 

[3]  Defendant's  refused  Instruction  on  his 
counterclaim  is  of  no  practical  importance. 
The  Jury  had  been  explicitly  told  in  instruc- 
tion No.  1  for  plaintiff,  and  No.  3  for  defend- 
ant, that  If  plaintiff  agreed  to  "produce  for 
defendant  a  completed  well,  with  a  strong 
and  lasting  flow  of  water,"  he  could  not  re- 
cover. The  Jury  must  have  found  that  the 
counterclaim  was  without  any  support 

Objection  to  the  propriety  of  the  instruc- 
tion as  to  any  witness  having  sworn  falsely 
Is  not  well  taken.  The  record  does  not  show 
that  we  should  set  aside  the  trial  court's 
discretion.  We  think  the  case  is  one  depoid- 
ing  altogether  on  the  view  of  the  Jury  as  to 
the  facts.  They  have  been  determined 
against  defendant  in  a  fair  trial  in  which  the 
law  was  properly  declared  by  the  trial  court 

Hence  we  must  affirm  the  Judgment  All 
concur. 


ooRNBrrr  v.  ohigago,  b.  &  q.  r.  co. 

(Na  11282.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  23,  1914.) 

1.  Tbiai.  a  156*)— Demubbeb  to  Etiobhcb— 
Ejtect. 

For  the  purposes  of  a  demurrer  to  the 
plaintiff's  evidence  the  court  will  consider  the 
evidence  in  its  aspect  most  favorable  to  plain- 
tiff"*  pleaded  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die  K  354-368;  Dee.  Dig.  I  156.*] 

2.  NxouaxNCS  (I  2*)— "AcnoNABLx  Nbou- 

OKRCE." 

"Negligence"  is  a  breach  of  duty  which  one 
man  owes  to  another,  and  where  there  is  no 
duty  there  can  be  no  "actionable  negligence." 

[Ed.  Note.— For  other  esses,  see  Negligence^ 
Cent  Dig.  H  8,  4;  Dec.  Dig.  {2.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence ; 
Ne^igence.] 

8.  Railboads   (i  415*)— Ikjubt  to  Stock— 

SlORALS    AND    LOOKOUTS  —  PBIVAT*    CBOSS- 

iHa. 

A  failure  to  give  a  statutory  signal  does 
not  make  the  road  liable  for  stock  injured  at  a 
private  crossiDg;  and,  in  tbe  absence  of  stat- 
ute, an  fg<"— *  owes  no  duty  to  give  a  signal 
for  such  crossing,  but  bia  only  duty  in  ap- 
proaching it  is  to  be  on  the  lookout  lor  stock. 

(Ed.  Mote.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1476-1482;  DecTDig.  i  416.*] 


4.  Rahaoads  ({  419*)— iKjmT  to  Stoat.— 
Cabs  as  to  Animals  Sebn  on  Tkack. 

Where  an  engineer  sees  a  cow  on  or  near 
the  track,  ordinary  stock  signals  are  all  the 
means  required  to  keep  the  track  dear;  and 
it  is  only  when  it  appears  that  such  signals 
will  be  unavailing  that  reasonable  care  requires 
the  stopping  of  the  train  or  a  resort  to  other 
meana 

[Ed.  Note. — For  other  eases,  see  Railroads, 
Cent  Dig.  M  148&-1600 ;  Dec.  Dig.  {  419.*] 

5.  BaILBOAOB    ({    441*>— INJOBT    TO    SlOOK- 
BUBDXN   OF    PbOOV. 

In  an  action  against  a  railroad  for  tbe 
negligent  killing  of  a  cow  at  a  private  crossing 
on  plaintiff's  farm,  the  plaintiff  had  tbe  burden 
of  showing  negligence. 

[E^d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1575-1595;  Dec.  Dig.  f  441.*] 

Appeal  from  Qrcolt  Court,  Unn  County; 
Fred  Lamb,  Judge. 

Action  by  J.  M.  Comett  against  the  Chi- 
cago, Burlington  ft  Quincy  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

C.  C.  Bigger,  of  Laclede,  and  M.  G.  Rob- 
erts, of  St  Joseph,  for  appellant  A.  L.  Pratt, 
of  Unneus,  and  B.  B.  n^ds,  of  Browning, 
for  respondent 

JOHNSON,  J.  Plaintiff  brought  suit  be- 
fore a  Justice  of  the  peace  for  tbe  negligent 
killing  of  a  cow  at  a  private  railroad  crossing 
On  his  farm  in  Linn  county.  A  trial  in  thei 
circuit  court  on  appeal  resulted  in  a  Judgment 
for  plaintiff,  and  the  defendant  railroad  c(»n- 
pany  appealed. 

Tbe  railroad,  which  runs  north  and  south 
over  plaintiff's  farm,  was  Inclosed  with  law- 
ful fences,  and  was  crossed  by  a  private  farm 
crossing  maintained  by  defendant  for  the 
use  and  benefit  of  plaintiff.  It  la  admit- 
ted that  the  crossing,  fences,  cattle  guards, 
and  crossing  gates  were  of  lawful  construc- 
tion and  in  good  repair.  Plaintiff  pastured 
cattle  on  the  land  lying  west  of  tbe  rail- 
road, and  in  ttie  mornings  and  evenings 
drove  them  over  the  crossing  to  his  land 
east  of  the  road,  where  he  had  a  well  and 
facilities  for  watering  stock.  On  the  eve- 
ning in  question  he  opened  the  crossing 
gates,  and  the  cattle  at  the  west  gate,  being 
in  need  of  water,  crossed  over  voluntarily  to 
the  watering  place  on  the  east  side.  Plaintiff 
left  both  gates  open,  and  stood  on  guard  un- 
til the  cattle  bad  slaked  their  thirst  and  were 
in  condition  to  be  returned  to  the  pasture, 
when  he  proceeded  to  the  bam  lot  to  drive 
them  back.  While  thus  proceeding,  he  beard 
a  train  coming  from  the  north,  and,  looking 
up,  saw  one  of  his  cows  on  the  crossing.  The 
Inference  Is  strong  that  this  animal  was  not 
at  the  west  gate  when  the  gates  were  opened, 
but  was  on  her  way  to  the  weU.  The  train 
was  a  heavy  freight  train,  and  approached 
around  a  curve  and  through  a  cut  and,  ac- 
cording to  the  testimony  of  the  engineer  and 
fireman,  tbe  crossing  was  600  feet  distant 
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wben  It  became  visible  from  the  engine  cab. 
The  fireman  first  saw  the  cow,  and  warned 
the  engineer,  who  Immediately  sounded  the 
whistle  (giving  the  usual  stock  signals),  shut 
off  steam,  and  applied  the  air  brakes.  The 
train  slackened  speed,  but  could  not  be  stop- 
ped In  the  intervening  space,  and  as  the  cow 
did  not  clear  the  track  she  was  struck  by  the 
engine  and  killed. 

[1,2]  PUintlff  admits  that  the  stock  8lg>- 
nals  were  given,  but  states  facts  tending  to 
show  that  the  cow  was  visible  to  the  oper- 
ators of  the  engine  for  a  distance  of  over 
1,(K>0  feet,  and  that  no  effort  was  made  to 
stop  or  reduce  speed.    There  Is  also  evidence 
to  the  effect  that  the  engineer  failed  to  give 
the   statutory   signal  for  a  public  crossing 
some  distance  north  of  the  cut     This  evi- 
dence is  contradicted  by  the  engineer  and 
fireman,  but  for  the  purposes  of  the  demur- 
rer to  the  evidence,  which  we  think  should 
have  been  given,  we  shall  consider  the  evi- 
dence In  its  aspect  most  favorable  to  the 
pleaded  cause,  and  shall  assume  that  no  sig- 
nal was  given  for  the  public  crossing,  and 
that,  when  the  engine  reached  the  point  from 
which  the  first  view  of  the  private  crossing 
was  afforded,  the  engineer  could  have  seen 
the  cow  on  the  track  and  avoided  the  Injury 
by  stopping  the  train.     The  gravamen  of 
the  action  Is  negligence  In  the  operation  of 
the  train.    Negligence,  as  has  often  been  said. 
Is  a  breach  of  duty  which  one  man  owes  to 
another,  and  where  there  Is  no  duty  there 
can  be  no  actionable  negligence.     Coin  v. 
Lounge  C!o.,  222  Mo.  loc.  clt  507,  121  S.  W. 
1,  25  L.  R.  A.  (N.  S.)  1179,  17  Ann,  Cas.  888. 
(8]  The  failure  of  the  engineer  to  whistle 
for  the  public  crossing  was  no  breach  of  duty 
towards  plaintiff  or  bis  property  at  the  pri- 
vate crossing  on  his  land.    The  statute  re- 
quiring such  signals  to  be  given  Is  Intended 
only  for  the  protectlpn  of  persons  and  proper- 
ty at  public  crossings,  and  the  failure  to  give 
such  signal  will  not  render  the  company  liable 
for  animals  Injured  at  other  places  on  the 
trade.    Wasson  v.  McCook,  80  Mo.  App.  loc. 
dt  488 ;  Degonla  v.  Railroad,  224  Mo.  loc.  dt 
692,  et  seq.,  123  S.  W.  807 ;  Bell  v.  Railway,  72 
Mo.  loc.  clt  68 ;  33  C!yc.  1214 ;  2  White  on  Per- 
sonal Injuries,  |  964.    No  cause  of  action  inur- 
ed to  plaintiff  by  reason  of  the  alleged  omis- 
sion to  give  the  public  crossing  signal.   Nor  did 
the  engineer  owe  plaintiff  a  duty  to  give  a  sig- 
nal for  his  private  crossing  (Mazey  v.  Rail- 
road, 113  Mo.  1,  20  S.  W.  654),  since  such  duty 
Is  not  Imposed  by  the  statutes,  which  require 
no  other  crossing  signals  than  those  prescrib- 
ed for  public  crossings. 

[4]  The  only  duty  the  engineer  was  bound 
to  perform  In  approaching  the  private  cross- 
ing In  question  was  to  be  on  the  lookout  for 
plaintiff  and  his  property,  and  when  he  dis- 
covered, or  should  have  discovered,  the  cow 
on  the  crossing,  then  it  became  his  duty  to  ex- 
ercise reasonable  care  to  avoid  Injuring  her. 
As  we  said  in  the  recent  case  of  Alexander 
T.  RaUway.  178  Mo.  App.  184,  6S  a  W.  1150: 


"We  may  assume  that,  as  the  adjacent  owner 
has  a  right  to'use,  and  must  be  expected  to  use, 
and  Is  not  a  trespasser  in  using,  the  farm  cross- 
ing which  has  been  put  in  for  lus  convenience, 
the  railway  servants  in  charge  of  its  engine 
ought  to  be  required  to  be  on  die  lookout  for 
him.  Bishop  v.  RaUway,  4  N.  D.  536,  62  N. 
W.  606 ;  RaUway  v.  Conlon,  9  Kan.  App.  116, 
57  Pac.  1063.  But  with  this  assumption  it 
does  not  follow  that  the  owner  should  recover  in 
all  cases.  The  railway  servants,  though  re- 
quired to  be  CD  the  lookout  when  approaching 
farm  crossings,  should  not  be  required  to  look 
out  for  stock  at  any  other  place  on  the  right  of 
way  between  its  fences  than  at  the  crossing. 
Nor  should  the  company  be  held  for  the  conse- 
quences of  the  owner's  negligence  (if  It  be  found 
to  be  negligence)  in  turning  hia  stock,  uncon- 
trolled, into  the  right  of  way,  and  permitting 
it  to  run  off  down  the  track.  They  were  not 
under  any  duty  to  anticipate  such  condition 
and  to  l)e  on  the  lookout  for  it" 

Since  the  engineer  and  fireman  state  they 
saw  the  cow  at  the  first  possible  moment,  and 
the  evidence  of  plaintiff  tends  to  show  that 
the  train  could  have  been  stopped  In  the  Inter- 
vening distance,  and  that  no  prompt  effort 
was  made  to  stop  It,  the  question  arises 
of  whether  or  not  actionable  negligence  may 
be  predicated  of  such  omission,  in  view  of  the 
conceded  fact  that  the  engineer  gave  the 
usual  stock  signal,  and  continued  to  give  it 
until  it  was  too  late  to  save  the  animal  by 
stopping  the  train.  In  Its  last  analysis'  the 
cause  of  action  asserted  by  plaintiff  is  found- 
ed on  the  idea  that  the  engineer  of  a  locomo- 
tive, who  discovers  an  animal  on  a  private 
crossing  ahead,  Is  not  warranted  In  relying 
solely  upon  the  alarm  whistle  as  a  means  of 
removing  the  obstruction,  but,  to  avoid  an  im- 
putation of  negligence,  must  Immediately 
proceed  to  stop.  If,  by  stopping,  a  threatened 
collision  may  be  averted. 

There  are  circumstances  In  which  an  Im- 
mediate effort  to  stop  the  train  would  be  the 
only  safe  alternative.  Thus,  in  Young  r. 
Railroad,  79  Mo.  336,  a  panic-stricken  horse 
ran  towards  the  track  on  which  a  train  was 
approaching.    The  Supreme  Court  held  that: 

"If,  after  discovering  the  horse  in  motion  go- 
ing toward  the  crossing,  he  [the  engineer]  conld 
have  reasonably  and  safely  so  far  stopped  the 
train  as  to  have  avoided  the  coUision,  and  neg- 
lected to  do  so,  the  defendant  was  clearly 
liable." 

In  the  late  case  of  Martin  v.  Railroad,  175 
Mo.  App.  464,  161  S.  W.  631,  the  Springfield 
Court  of  Appeals  held.  In  substance,  that  it 
was  the  duty  of  the  engineer,  seeing  an  ani- 
mal on  or  near  the  track,  to  take  such  steps 
to  avoid  an  injury  as  the  situation  appeared 
to  demand  of  a  reasonably  careful  and  pru- 
dent man  in  his  position.  In  that  case  the  en- 
gineer neither  attempted  to  stop  nor  sounded 
the  stock  signal.    The  court  said: 

"The  jury  might  rightly  find  that  the  en- 
gineer or  fireman  either  saw  or  could  with  due 
care  have  seen  the  animal  on  the  track,  or  com- 
ing on  it,  in  time  to  have  avoided  kming  her, 
by  either  scaring  her  from  the  track  by  somp 
alarm,  or  by  stopping  the  engine  before  the  col- 
lision, or  by  both  methods.  If  these  trainmen 
did  or  with  due  care  could  have  seen  the  cow 
lying  close  beside  the  track,  they  should  have 
I  taken  notice  that  she  was  likely  to  go  on  the 
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track  as  the  engine  approached,  and  governed 
thenuelves  and  the  engine  accordingly.  Young 
T.  Railroad.  79  Mo.  336,  340.  The  case  is 
therefore  one  for  the  jury." 

Bat  these  cases  and  others  of  like  Import 
ve  hare  examined  fall  far  short  of  declaring 
tbat  an  engineer,  seeing  a  cow  on  or  near  the 
track  a  sufficient  distance  ahead  for  the  train 
to  be  stopped  In  safety,  would  not  be  justified 
is  relylog  at  all  upon  the  efficacy  of  an  alarm 
wbistle,  but  must  proceed  at  once  to  stop  the 
train,  if  he  would  escape  an  Imputation  of 
actionable  negligence.  Ordinarily  alarm  slg< 
sals  are  all  the  means  required  to  dear  the 
track  of  such  animate  obstructions,  and  It  is 
only  in  instances  where  it  appears  that  such 
signal  would  be  unavailing  that  reasonable 
care  would  demand  a  resort  to  other  means. 

[i]  There  is  nothing  in  the  evidence  from 
which  it  may  be  said  that'  a  reasonably  care- 
ful and  prudent  person  in  the  place  of  the  en- 
gineer would  have  anticipated  that  the  cow 
would  prove  refractory,  and  would  not  leave 
tlie  track  as  the  shrieking  engine  bore  dovm 
open  her.  When  the  futility  of  the  alarm 
became  apparent,  the  train  was  too  close  for 
a  saving  stop  or  check  In  speed  to  be  made. 
There  «re  no  facts  and  circumstances  in  evi- 
dence that  tend  to  accuse  the  engineer  of 
conduct  at  variance  with  that  to  be  expected 
of  an  ordinarily  prudent  person  in  his  situa- 
tion. The  burden  Is  on  plalntUT  to  Show 
negligence,  and  we  must  hold  that  he  has 
failed  entirely  to  discharge  that  burden.  The 
demurrer  to  the  evidence  should  have  been 
gnstalned. 

The  Judgment  is  reversed.    AU  concur. 


HCPFT  V.  DOUGHERTI  et  al.    (No.  11242.) 

(Kansas  City  Court  of  Appeals.    MiasourL 

Not.  23.  1914.) 

L  MONICIPAI.  COBPOBATIdNB    (g   706*)  —  Usi 
OF  Stbekts— Actions  fob  NKGUO■N0I^— Ev- 

IDEKOS— OWNKB  OF  VKHTCLB. 

The  application  required  by  Laws  1911,  p. 
322,  {  3,  for  the  license  number  that  was  on  a 
motor  car  at  the  time  it  caused  a  runaway  on 
the  street  ia  admissible  to  show  the  ownership 
of  the  car.  although  the  application  was  for  a 
different  year  and  a  different  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1618;  Dec.  Dig.  i 
706.*] 

2.  Trial  «  192*)  — Iwffnroonows  — Asstrup- 

TIOH  or  FACTB— UlfOOMTBOVBBTED  FACT. 

Where  a  motor  car  driven  by  defendant's 
ion  alonK  a  street  frightened  plnintifTs  team, 
an  instruction,  in  an  action  for  damafres  resnlt- 
inir  therefrom,  in  which  the  defendant  claimed 
that  the  car  belonged  to  the  son,  but  there  was 
no  evidence  that  if  the  car  belonged  to  the  de- 
fendant, the  son  was  not  defendant's  aeent, 
snbmitting  the  qnestion  of  the  ownership  of  the 
car.  but  assuming  the  agency  of  the  son  if  the 
defendant  owned  the  car,  was  not  erroneous. 

(Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  432-434;   Dec  Dig.  i  192.«] 

3.  Dauaoes  (I  210*)— Assessment— Instbtjo- 
TION8— Appi-tcabilitt  TO  Pleadinos. 

Where  a  petition  for  personal  injuries  con- 
rideied  as  a  whole  alleged  specific  acta  of  negli- 


gence, although  with  useless  verbiage,  an  in- 
struction following  the  language  of  the  petition 
is  not  erroneous  as  aliowiug  recovery  for  gen- 
eral negligence,  which  was  not  claimed  in  the 
petition,  although  disconnected  portions  thereof 
might  l>e  Busceptibie  of  that  construction. 

[£d.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  if  537,  538;    Dec.  Dig.  $  210.*] 

4.  Mdnicifai,  Oobfo&ations  (S  706*)  — 
Stbekts  —  Nbguobnt  Usb  —  Actions  —  In- 
8tbtjction8. 

An  allegation  that  the  place  in  question  was 
a  public  highway  in  a  city  and  was  in  continu- 
ous use  for  public  travel  for  persons  and  ve- 
hicles is  equivalent  to  an  allegation  that  it  was 
a  place  much  used  for  travel  so  as  to  authorize 
an  instruction  as  to  the  degree  of  care  required 
in  such  Dlace,  by  Motor  VeMcle  Act  I^ws 
1911,  p.  m>,  i  12,  subd.  9. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1518;  Dec.  Dig.  § 
706.*) 

6.  TbiaI.  (J  296*)— INSTBOOTIONB  —  CONSTBU- 
INO  CUABGE  AS  A  WlIOLE. 

Where  an  Instruction  stated  that  the  jury 
must  find  the  specific  negligence  alleged  in  the 
petition  before  plaintiff  could  recover,  an  in- 
struction, immediately  following,  that  the  law 
imposed  upon  one  in  defendants  position  the 
exercise  of  the  highest  degree  of  care  of  a  pru- 
dent person  in  like  circumstances  was  not  er- 
roneous as  allowing  recovery  for  general  negli- 
gence which  was  not  alleged  in  the  petition,  es- 
pecially where  there  was  no  evidence  of  any 
negligent  acts  except  those  alleged  in  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  705-713,  715,  716,  718;  Dec.  Dig.  § 
296.*] 

6.  APPEAL    AND    EbbOB    (S    1033*)— HARMLESS 

Ebbob— Ebbob  Favobable  to  Appellant. 
Defendant  cannot  complain  that  an  instruc- 
tion, correctly  stating  that  he  was  required  to 
exercise  a  high  degree  of  care  under  the  circum- 
stances, is  inconsistent  with  other  instructions 
requiring  only  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec  Dig.  g 
1033.*J 

7.  Tbial  (i  260*)— Requbbted  Ihsibuotionb 
— Applicabilitt  to  Evidence. 

A  requested  instruction  which  was  covered 
by  other  instruqtions,  except  as  to  one  element 
which  there  was  no  evidence  to  sustain,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  651-659;    Dec  Dig.  {  260.*] 

8.  Appeal  and  Ebbob  (J  1001*)— Review— 
Vebdict. 

Where  there  was  substantial  evidence  to 
snpport  the  verdict,  it  cannot  be  disturtied  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  3928-3934;  Dec. 
Dig.  8  1001.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;   A,  D.  Bums,  Judge. 

Action  by  L.  L.  HuSt  against  Royce  Dough- 
erty and  another.  Judgment  for  the  plain- 
tiff, and  defendants  appeah    AfDrmed. 

W.  S.  Herndon,  of  Plattsburg,  for  appel- 
lants. R.  H.  Musser,  of  Phittsburg,  and  Darl 
B.  Cross,  of  Latbrop,  for  respondent 

TRIMBLE,  J.  While  driving  a  team  of 
mules  upon  a  public  street  in  the  town  of 
Lathrop,  plaintiff  was  met  by  an  automobile 
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which  he  says  was  drlren  at  Bach  a  high, 
reckless,  and  dangerous  speed  and  In  such 
negligent  manner  that  his  team  became  fright- 
ened and  ran  away,  throwing  blm  oat  and 
seriously  injuring  him.  He  sues  to  recover 
damages. 

That  he  was  met  on  the  street  by  the  au- 
tomobile, and  that  his  team  ran  away,  no 
one  disputes.  The  automobile  was  driven  by 
the  defendant's  son,  a  young  man  about  20 
years  of  age,  living  with  his  father.  The  son 
claims  that  he  and  not  the  father  owned  the 
automobile.  It  is  also  claimed  that  certain 
errors  were  committed  during  the  trial,  which 
will  be  considered  herdn. 

The  petition  alleges  that  Royce  Dougherty, 
the  son,  was  the  agent  and  servant  of  the  de- 
fendant J.  Oscar  Dougherty  in  operating  the 
automobile,  and  that,  in  running  it  up  a 
public  highway  in  continuous  use  for  public 
travel,  known  as  Center  street  in  the  dty 
of  Lathrop,  and  in  approaching  plaintiff 
thereon,  said  automobile  was  negligently  run 
at  a  high,  dangerous,  and  unsafe  rate  of 
speed,  without  signal  or  warning  and  without 
checking  speed,  or  8toiH)lng  said  automobile 
as  It  approached  plaintiff's  team,  although 
the  operator  of  the  car  knew,  or  by  the  exer- 
cise of  care  could  have  known,  of  the  team's 
fright,  and  that  by  reason  of  such  negligence 
said  team  was  caused  to  run  away  and  throw 
plaintiff  out  and  injure  blm. 

Upon  the  question  of  the  ownership  of  the 
automobile,  the  plaintiff  testified  that  he  had 
a  conversation  with  the  father,  J.  Oscar 
Dougherty,  after  the  accident,  in  which  he 
admitted  that  he  owned  the  automobile,  and 
that  his  son  was  out  showing  the  car.  The 
father  prior  to  this  had  been  selling  cars  and 
receiving  commissions  therefor,  and  the  son 
had  been  assisting  in  the  work  of  demonstrat- 
ing them,  besides  driving  the  car  for  pleasure 
and  other  purposes.  There  was  testimony 
that  both  the  father  and  son  had  driven  this 
particular  car.  The  father  debled  having  an 
agency  to  sell  cars  at  the  time  of  the  acci- 
dent, but  would  not  say  he  was  not  trying 
to  sell  cars,  when  asked  that  question,  and 
admitted  that  If  he  had  sold  any  he  would 
have  gotten  a  commission.  He  denied  own- 
ership of  the  car,  but  did  not  know  how  his 
son,  who  was  not  yet  of  age  and  still  living 
at  home,  had  obtained  It.  A  letter  written 
by  the  son  and  also  one  by  the  father  tend 
to  show  that  the  latter  was  the  real  owner 
of  the  machine. 

[1]  An  application  to  the  Secretary  of  State 
for  registration  certificate  No.  13453  for  1912, 
signed  by  J.  Oscar  Dougherty,  was  offered  in 
evidence  as  tending  to  show  ownership  of 
the  car.  This  application  described  a  former 
car  owned  by  Dougherty,  and  for  this  reason 
it  was  objected  to  and  its  admission  is  relied 
upon  as  error.  But  it  was  shown  that  the 
said  defendant  never  applied  for  but  one  li- 
cense, and  that  was  No.  13453  of  1912 ;  that 
this  number  was  used  on  the  car  in  question 
and  was  on  it  at  the  time  of  the  accident    It 


waa  permissible  to  show  the  ownership  of 
the  license  number  in  use  on  the  car  as  a  cir- 
cumstance showing  the  car's  ownership.  The 
application  for  this  license  was  therefore  ad- 
missible in  evidence.  Whlmster  v.  Holmes, 
177  MO.  App.  ISO,  164  S.  W.  236 ;  Motor  Vehi- 
cle Act,  !  3,  Laws  1911,  p.  828. 

[2]  Plaintiff's  Instruction  No.  2  Is  attacked 
on  the  ground  that  it  assumes  that  the  Boa 
was  the  father's  agent  and  does  not  require 
the  Jury  to  find  that  be  was.  The  instruction 
read  that  If  the  Jury  found  from  the  evi- 
dence certain  facts,  "and  that  at  said  time, 
defendant  J.  Oscar  Dougherty  was  the  owner 
of  a  certain  automobile  and  his  agent,  serv- 
ant, and  employe,  Royce  Dougherty  was  then 
driving,  running,  and  managing  said  auto- 
mobile," etc.  This  certainly  submitted  to  the 
Jury  the  question  vidiether  J.  Oscar  Dougher- 
ty owned  the  automobile.  And,  U  he  did  own 
It,  then  under  the  undisputed  evidence  the 
son  was  his  servant  running  It  Dally  t. 
Maxwell,  152  Mo.  App.  415,  loc.  dt  426,  427. 
133  S.  W.  351.  The  disputed  question  was 
solely  whether  the  father  owned  the  machine. 
If  he  owned  it,  then  the  son,  in  running  It, 
was  the  father's  agent,  and  there  was  noth- 
ing In  the  evidence  to  show  otherwise.  ■  Un- 
der the  evidence,  the  son's  agency  foUows  as 
a  necessary  consequence  of  the  father's  own- 
ership. When  that  was  found  to  be  the  situ- 
ation, then  there  remained  no  question  of  the 
son's  agency.  Hence,  the  Instruction  was  not 
erroneous  as  applied  to  the  evidence  in  the 
case. 

[3]  The  instruction,  we  think,  followed  the 
allegations  of  the  petition.  It  should  not  be 
cut  up  and  subdivided  into  different  divisions 
and  then  construed  as  allowing  a  recovery 
upon  general  negligence  when  the  jietitlon 
charged  particular  negligence.  The  instruc- 
tion, as  well  as  the  petition,  perhaps,  used 
more  verbiage  than  necessary,  but,  consid- 
ered in  the  entirety,  the  petition  alleged 
specific  charges  of  negligence,  and  the  In- 
struction followed  the  petition. 

[4]  It  is  claimed  that  plaintiff's  instruction 
No.  3  is  erroneous  In  that  It  authorizes  a 
recovery  on  grounds  not  stated  in  the  peti- 
tion. We  do  not  think  the  Instruction  is  open 
to  this  charge.  The  petition  alleged  that  tbe 
place  in  question  was  a  public  highway 
known  as  Center  street  in  the  city  of  La- 
throp, and  was  in  continuous  use  for  public 
travel  for  persons  and  vehicles.  This  was  an 
allegation  that  "tbe  accident  was  at  a  place 
in  a  public  highway  much  used  for  travel." 
The  instruction  told  the  Jury  that  at  sucta 
places  the  law  Imposed  upon  the  operator  ot 
tbe  automobile  the  duty  to  exercise  the  higli- 
est  degree  of  care  that  a  very  careful  per- 
son would  use  under  like  or  similar  circum- 
stances. It  Is  true  the  petition  did  not  al- 
lege in  so  many  words  that  there  was  a 
failure  to  exercise  such  high  degree  of  care, 
but  It  alleged  that  the  operator  acted  negli- 
gently, and  section  12,  subd.  9,  of  the  Motor 
Vehicle  Statute  says  that  a  failure  to 
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soch  hl^  degree  of  care  Is  negUgemce.   Laws 
1911,  p.  330. 

(ij  Nor  does  tbe  instruction  turn  the  Jury 
loose  and  autliorlze  a  recovery  upon  any  act 
of  negligence  whether  specified  In  tbe  peti- 
UoQ  or  not.  The  negligence  charged  was 
In  rnnnlng  at  a  high  rate  of  speed  without 
signal  or  warning,  and  in  falling  to  check  or 
stop  when  plaintUTs  perilous  situation  was, 
or  could  have  been,  discorered.  Instruction 
No.  2,  told  the  Jury  what  they  must  find  in 
tbls  regard  before  plalntift  could  recover. 
It  followed  the  specifications  of  negligence 
stated  in  tbe  petition.  Now  when,  in  instruc- 
UoD  No.  8,  the  Jury  were  told  that  the  law 
Imposed  the  duty  to  exercise  the  highest  de- 
gree of  care  of  a  very  prudent  person  In  like 
or  similar  circumstances,  this  clearly  would 
be  understood  as  referring  to  the  acts  charg- 
ed in  tbe  i>etition  and  specified  in  instruc- 
tion No.  2.  Especially  is  this  true  where 
tbere  waa  no  evidence  of  any  negligent  acts 
aside  from  those  pleaded  in  the  petition  and 
set  forth  in  said  last-named  instruction  No. 
2.  Tbe  case  is  therefore  unlike  the  cases  of 
Beave  v.  St  lA>ui8  Transfer  Ca,  212  Mo.  331, 
HI  8.  W.  52,  and  Ck>nway  v.  Metropolitan 
.Street  RaUway,  161  Mo.  App.  501,  143  S.  W. 
516,  cited  by  appellants.  In  both  of  these 
cases  there  was  no  Instruction  which  fol- 
lowed the  petition  and  specified  the  negligent 
acts  necessary  to  be  found  in  order  to  sup- 
port a  recovery.  The  petitions  in  those  cases 
specified  tbe  negligent  acts,  and  then  were 
Immediately  followed  by  instructions,  which 
said  nothing  about  the  specific  acts  charged, 
but  allowed  a  recovery  for  general  negli- 
gence. 

[i]  With  r^ard  to  the  degree  of  care  re- 
quired, the  Instruction  may  have  been  incon- 
sistent with  other  instructions  given  which 
defined  negligence  as  the  want  of  ordinary 
care,  but  this  cannot  be  deemed  reversible 
error,  since  tbe  Inconsistency  was  in  favor 
of  rather  than  against  defendants. 

With  regard  to  plaintiff's  instruction  No.  4, 
the  observations  hereinbefore  made  concern- 
ing instruction  Na  2  apply.  If  the  father 
owned  the  car,  then  all  the  evidence,  defend- 
ants' as  well  as  plalutiif's,  showed  that  the 
son  was,  in  law,  the  agent  of  tbe  father  in 
operating  the  automobile.  The  instruction 
lulmitted  to  tbe  Jury  the  questions  as  to 
whether  the  father  owned  the  car  and  wheth- 
er he  had  permitted  the  son  to  run  and  oi»- 
erate  it,  and'  if  both  these  things  were  true, 
then  tbe  law  does  presume,  under  the  dr- 
cumstances  shown  In  evidence,  that  tbe  84Hi 
was  acting  as  tbe  father's  agent  and  in  tbe 
line  of  his  service.  The  father  did  not  dis- 
pute tbe  son's  operation  and  use  of  tbe  car. 
He  denied  only  that  he  owned  it  Aa  the  in- 
struction submitted  the  question  of  owner- 
ship, and  there  was  no  dispute  as  to  what 
was  done  by  the  son,  nor  showing  made  that 
he  was  not  in  the  line  of  his  service,  clearly 


there  was  no  error  in  giving  the  instruction. 

[7]  The  refusal  of  defendants'  instruction 
No.  2  is  complained  of.  Tbere  was  no  evi- 
dence tending  to  show  the  mules  were  a  dan- 
gerous span  given  to  running  away  at  sight 
of  ordinary  objects  or  otherwise,  nor  that 
they  ran  away  because  plalntUT  Jerked  them. 
If  there  were  any  other  elements  of  de- 
fendants' case  in  the  instruction, '  they  were 
fully  covered  by  other  given  instructions,  and 
tliis  last  applies  to  defendants'  refused  in- 
struction Na  6.  It  was  fully  covered  by 
defendants'  given  instruction  No.  4. 

[S]  After  a  careful  examination  of  tb« 
record  we  are  unable  to  perceive  any  sub- 
atautial  error  In  the  case.  As  to  what  were 
the  true  facts  was  for  tbe  Jury.  They  have 
found  them  in  favor  of  plalntiif,  and  tbere 
was  substantial  evidence  to  support  tliat  find- 
ing. We  are  therefore  without  authority  to 
disturb  it  or  tbe  Judgment  based  thereon. 
Thetebtn  it  la  affirmed.    AU  concur. 


TAPES  v.  VARIiET-WOLTEB  CO.  et  aL 

(No.  1126a) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  23,  1914.) 

1.  JusncKs  or  thx  Fsacb  0  lSI*)—ArpKJU. 
— Pabtiss— Dual  Capacitt. 

Rev.  St  1909,  S  7570,  provides  that  the 
party  applying  for  an  appeal  from  a  Justice's 
judgment,  or  some  person  for  him,  Bball  make 
affidavit  tliat  tbe  application  is  not  made  for 
vexation  or  delay,  but  because  be  believes  tbe 
appellant  is  injured  by  the  judgment  of  the 
justice,  etc.  Held,  that  where  a  bank  was  com- 
pelled to  appear  as  a  defendant  in  a  justice's 
court  and  voluntarily  appeared  also  in  tbe  ca- 
pacity of  an  Interpleader,  and  plaintiff  procured 
a  personal  judgment  against  it  as  the  sole  de- 
fendant, the  fact  tliat  an  affidavit  for  an  appeal 
referred  only  to  its  capacity  as  a  defendant  did 
not  deprive  the  circuit  court  of  jurisdiction,  be- 
cause the  judgment  was  rendered  against  it  in 
its  capacity  as  interpleader. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  H  534-542;  Dec.  Dig.  f 
157.*] 

2.  Buxa  AND  NoTKS  ((  353*)— Drarb— Bill 
OF  Laoino— Bona  Fids  Pubohaskb. 

The  rule  that  a  bank,  by  discounting  ne- 
gotiable paper,  placing  the  same  to  the  deposi- 
tor's credit  honoring  his  checks  or  drafts  against 
it  surrendering  him  securities,  or  in  some  other 
manner  making  advances  on  the  faith  of  the 
deposit,  becomes  a  holder  for  value,  but  that 
mere  discounting  and  crediting  the  depositor's 
account  without  making  payment  or  incurring 
any  increased  obligations  or  liabilities,  is  not 
sufficient,  does  not  apply  to  the  purchase  by  a 
bank  of  a  draft  with  a  bill  of  lading  attached. 
[E^d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  814,  89S-003%,  906,  907 ; 
Dec.  Dig.  t  853.*] 

3.  Cabbibbs  (i  58*)— Bill  or  Lading — Dbaftb 
—"Tbansfkb— Bank's  I^iabilitt. 

Where  a  bank  discounted  a  draft  with  a 
bill  of  lading  attached,  drawn  on  the  buyer  of 
potatoes  from  the  drawer,  and  the  buyer  obtain- 
ed delivery  of  tbe  potatoes  after  and  by  virtue 
of  his  acceptance  and  payment  of  the  draft  the 
bank  did  not  occupy  the  position  of  an  inter- 
mediate purchaser  of  tbe  potatoes,  but  rather  aa 
a  holder  of  tbe  bill  of  lading  aa  security  for 
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the  draft,  and  hence  was  not  liable  to  the  buyer 
for  alleged  defects  and  deficiencies  in  the  po- 
tatoes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  179-190;    Dec  Dig.  §  68.*] 

Appeal  from  Circuit  Court,  Bnchannn 
County ;   Charles  H.  Mayer,  Judge. 

Action  by  J.  H.  Tapee  against  the  Varley- 
Wolter  Company,  In  which  the  Market  State 
Bank  was  Joined  as  defendant  and  inter- 
pleaded. Judgment  for  plaintiff,  and  the 
bank  appeals.    Beversed  and  remanded. 

Spencer  &  Landia,  of  St  Joseph,  for  ap- 
pellant W.  N.  Linn  and  E.  M.  Swartz,  both 
of  St.  Joseph,  for  respondent. 

JOHNSON,  J.  Plaintiff,  a  produce  dealer 
in  St  Joseph,  brought  suit  by  attaclunent  in 
a  Justice  court  against  the  Varley-Wolter 
Company,  of  Minneapolis,  Minn.,  and  had 
the  First  National  Bank  of  St  Joseph  sum- 
moned as  garnishee.  Afterward,  on  motion 
of  plaintiff,  the  Market  State  Bank  of  Min- 
neapolis was  Joined  as  a  defendant  The 
ground  of  attachment  was  the  nonresidence 
of  the  defendants.  An  attempt  was  made  to 
obtain  constructive  service  on  the  original 
defendant,  but  at  the  trial  In  the  Justice 
court  that  defendant  was  dismissed,  and  a 
Judgment  was  rendered  "that  plaintiff  recov- 
er from  the  Market  State  Bank  of  Minne- 
apolis the  sum  of  $45  so  found  as  aforesaid, 
together  with  costs  of  this  suit,  and  that 
plaintiff  have  execution  therefor,  and  that 
said  execution  be  a  special  execution  on  the 
property  attached  in  this  cause."  The  gar- 
nishee had  answered: 

"We  have  $577.32  paid  to  ns  on  account  of 
draft  received  from  the  Market  State  Bank  of 
Minneapolis,  drawn  by  Varley-Wolter  Company, 
which  18  claimed  by  above-mentioned  Market 
State  Bank  as  belonging  to  tbem." 

After  the  filing  of  this  answer  the  Market 
State  Bank  appeared  and  filed  an  Interplea 
in  the  Justice  court,  claiming  title  to  the 
money  held  by  the  garnishee.  In  the  Judg- 
ment to  which  we  have  referred  the  Justlbe 
found  against  the  defendant  bank  on  Its  In- 
terplea, and,  as  shown,  rendered  personal 
judgment  against  it  as  a  defendant  for  the 
full  amount  of  plaintiff's  demand.  Afterward 
and  in  proper  time  an  affidavit  for  appeal 
was  filed.  In  which  the  affiant,  who  was  the 
agent  of  the  appellant,  made  oath  that  "de- 
fendant's application  for  an  appeal  from 
the  merits  Is  not  made  for  vexation  and  de- 
lay," eta  The  appellant  was  not  mentioned 
by  name  in  this  affidavit,  nor  referred  to  as 
interpleader,  and  this  omission  Is  the  subject 
of  an  objection  to  the  Jurisdiction  of  the 
court  over  the  cause  which  shall  receive  our 
attention  in  Its  proper  place.  The  cause  was 
tried  in  the  circuit  court  without  the  aid  of 
a  Jury;  and  Judgment  was  rendere.d  against 
both  defendants  for  $50.21,  and  It  was  fur- 
ther adjudged:  '   ; ' 


"That  the  sum  of  $577.82  was  and  is  in  the 
hands  of  the  First  National  Bank  of  Buchanan 
county  as  garnishee  of  the  above  defendants,  the 
money  and  property  of  said  defendants,  and 
it  is  ordered  and  adjudged  that  the  said  •  •  • 
garnishee  pa^  to  the  clerk  of  this  court  or  the 
sheriff  of  this  county  the  said  sum  of  $50.21, 
the  amount  of  said  judgment,  together  with  the 
costs  herein,"  etc. 

Just  when  or  in  what  manner  the  original 
defendant  was  brought  back  Into  the  case  Is 
not  made  clear,  nor  is  It  a  fact  of  any  con- 
sequence. In  the  view  we  have  of  the  case. 
The  Market  State  Bank  alone  appealed  from 
this  judgment,  and  we  have  no  concern  witli 
the  question  of  whether  or  not  the  judgment 
is  valid  as  to  the  original  defendant 

The  controversy  before  us  grew  out  of  the 
sale  of  a  catload  of  potatoes  by  the  Varley- 
Wolter    Company   to  plaintiff   through   the 
agency  of  a  broker  In  St  Joseph.    The  sale 
was  made  at  $1.30  per  bushel  delivered  on 
track  at  St.  Joseph,  and  on  March  28,  1912, 
the  car,  containing  530  bushels,  of  the  gross 
value  of  $689.00,  was  shipped  by  the  vendor  at 
Minneapolis  and  consigned  to  Its  own  order 
at  St.  Joseph!  with  directions  In  the  bill  of 
lading  to  notify  plaintiff  and  to  "allow  In- 
spection."   A  draft  was  drawn  by  the  vendor 
on  plaintiff  for  $089,  and  with  bill  of  lading 
attached  was  sold  to  the  Market  State  Bank 
for  $601,  the  sum  that  would  be  due  the 
vendor  after  the  payment  at  St  Joseph  of 
the  freight  charges,  which  were  estimated 
at  $88.    The  vendor  had  an  account  with  the 
Market  State  Bank,  and  the  proceeds  of  the 
sale  of  the  draft,  to  wit,  $601,  was  credited 
to  Its  checking  account    The  bank  purchased 
the  draft  in  the  usual  course  of  business 
and  without  the  knowledge  of  any  defect  or 
deficiency  in  the  goods  described  In  the  at- 
tached bill  of  lading.    It  appears  It  was  cus- 
tomary for  the  bank  In  such  transactions  to 
buy  drafts  outright  from  Its  customers  for 
the  full  amount  of'  the  proceeds,  less   the 
freight  charges,  and  afterward  to  charge  the 
exchange  and  collection  expenses  to  the  cus- 
tomer's account    After  purchasing  the  draft 
and  blU  of  lading,  the  Market  State  Bank 
forwarded  them  to  the  First  National  Bank 
at  St  Joseph,  with  Instructions  to  collect  the 
draft  and  to  pay  the  freight  charges  on  the 
car  out  of  Its  proceeds.    In  other  words,  the 
collecting  bank  was  authorized  to  accept  the 
amount  of  the  freight  bill  paid  by  plaintiff  as 
a  payment  upon  the  draft    The  draft  and 
bill  of  lading  were  at  the  St  Joseph  bank  on 
the  arrival  of  the  car.    After  being  allowed 
to  Inspect  the  contents  of  the  car,  plaintiff 
paid  the  draft  In  full,  obtained  the  attached 
bill  of  lading,  and  then  received  the  property 
from  the  carrier.    After  removing  It  to   his 
place  of  business,  he  presented  a  claim   to 
the  vendor  for  damages  growing  out  of  an 
alleged  shortage,  and  of  the  rotten  condition 
of  some  of  the  potatoes.    The  vendor  reject- 
ed the  claim,  on  the  grounds  tbat  It  was  not 
.well  founded  in  fact,  that  the  title  to   the 
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property  had  passed  to  the  Market  State 
Bank  before  the  acc^tance  and  payment  of- 
the  draft  by  plaintiff,  and  that  the  rendot 
bad  no  Interest  In  the  money  attached  in  the 
hands  of  the  garnishee. 

[1]  In  support  of  the  point  that  the  circuit 
court  acquired  no  Jnrlsdlction  oyer  the  canse, 
counsel  for  plaintiff  say  In  their  brief: 

"The  justice  haTinc  rendered  Judgment  against 
appellant  as  interpleader,  and  there  being  no 
appeal  by  appellant  as  interjjleader  from  that 
judgment,  the  judgment  of  said  justice  against 
it  as  interpleader  still  remains  in  full  force  and 
effect" — citing  Fischer  v.  Anslyn,  30  Mo.  App. 
316;  Urton  v.  Sherlock,  61  Mo.  257;  Gray  v. 
Dryden,  79  Mo.  106 ;  Roberts  v.  Shqjherd,  9G 
Mo.  App.  698,  70  S.  W,  931. 

These  are  cases  holding,  in  substance,  that 
a  judgment  rendered  against  two  or  more 
defendants  in  a  justice  court  becomes  a  final- 
ity against  one  of  such  defendants  who 
falls  to  appeal,  whether  or  not  an  api)eal  be 
taken  by  the  remalidng  defendants.  That 
rule  has  no  application  to  the  point  raised 
by  plaintiff,  which,  in  substance.  Is  that  the 
drcalt  court  acquired  no  jurisdiction  of  the 
issues  raised  by  the  interplea  of  the  appel- 
lant, since  the  affidavit  failed  to  describe 
ai)pellant  as  an  interpleader.  The  only  re- 
quirements of  the  statute  relating  to  affida- 
vits for  appeal  in  justice  courts  (section 
7570,  Rev.  Stat  1909)  are  that: 

"The  party  applying  therefor,  or  some  person 
for  him,  will  make  affidavit  that  the  applica- 
ti<m  for  an  appeal  is  not  made  for  vexation  or 
delay  bat  because  he  believes  the  appellant  is 
injured  by  the  judgment  of  the  justice,  and  stat- 
ing whether  such  appeal  is  from  the  merits  or 
from  an  order  or  Judgment  taxing  costs." 

It  appears  that  the  appellant  was  compel- 
led in  the  justice  court  to  take  the  dual  role 
of  defendant  and  interpleader — the  latter 
voltmtarlly,  and  the  former  by  compulsion. 
Plaintiff  had  appellant  Joined  as  defendant, 
and  succeeded  in  procuring  a  personal  judg- 
ment against  it  as  the  sole  defendant.  Cer- 
tainly appellant  had  a  right  to  appeal  from 
ttiat  Judgment,  and  was  accurately  described 
In  the  affidavit  as  the  defendant.  The  ap- 
peal from  that  Judgment  on  the  merits  con- 
ferred complete  jurisdiction  upon  the  circuit 
court  over  the  whole  case,  including  the  is- 
sues raised  by  the  interplea.  In  rendering 
personal  judgmient  against  appellant  on  the 
facts  stated,  the  learned  trial  court  must 
have  proceeded  upon  the  theory  that  the  pur- 
dmse  of  the  draft  with  attached  bill  of  lad- 
ing, whicb,  it  is  undisputed,  was  in'  good 
faith  for  a  valuable  consideration,  did  not 
confer  upon  appellant  the  rights  of  an  inno- 
cent purdiaser  for  value  of  a  negotiable  in- 
stmment,  Imt  rendered  it  liable  as  tbe  as- 
signee of  the  vendor  to  the  vendee  for  dam- 
ages resulting  to  the  latter  from  the  vendor's 
breach  of  contract. 

W  A  rule  in  many  jurisdictions.  Invoked 
by  plaintiff,  is  that  where  a  bank  discounts 
•  draft  in  advance  of  its  acceptance,  It  Is 
not  a  bona  flde  holder  for  value,  unless  it 
has  Ainda  in  Ite  hands  wbl(A:  it  releases  or 


fails  to  withhold  from  the  drawer  before  its 
acceptance,  and  the  mere  fact  that  the  bank 
gives  the  deposit  account  of  the  drawer  credit 
for  the  purchase  price  of  the  draft  will  not 
establish  a  higher  relationship  than  that  of 
debtor  and  creditor,  in  instances  where  the 
drawer  does  not  withdraw  such  proceeds  be- 
fore the  acc^tance  of  the  draft  As  is  said 
in  7  Gyc.  929: 

"A  bank,  by  discounting  negotiable  paper, 
placing  the  same  to  the  credit  of  the  depositor, 
and  honoring  his  checks  or  drafts,  surrendering 
to  him  securities,  or  in  some  other  manner  mak- 
ing advances,  and  extending  its  credit,  on  the 
faith  of  such  deposit,  thereby  becomes  a  holder 
for  value.  But  the  mere  discounting  and  credit- 
ing of  the  amount  on  the  depositor's  account, 
without  making  payment  or  {ncnrrlng  any  in- 
creased obligauons  or  liabilities,  is  not  suffi- 
cient" 

See,  also.  Bank  v.  Coal  Co.,  110  Mich.  447, 
68  N.  W.  232;  Bank  v.  Newell,  71  Wis,  309, 
37  N.,  W.  420;  Bank  v.  Green,  130  Iowa,  384, 
106  N.  W.  942;  Morrison  v.  Bank,  9  Okl.  697, 
60  Pac.  273;  Bank  y.  Mailloux,  27  S.  D.  543, 
132  N.  W.  168;  Hamilton  Machine  Tool  Co. 
V.  Memphis  Nat  Bank,  84  Ohio  St  184,  95  N. 
B.  777;  Bank  v.  Reybum  (C.  O.)  163  Fed. 
597. 

But  the  general  rule,  as  we  shall  show,  is 
not  applied  in  instances,  such  as  the  pi-esent, 
where  the  purctiase  by  the  bank  is  a  draft 
with  bill  of  lading  attached.  Nor  does  the 
rule  we  announced  in  Bank  v.  White,  65  Mo. 
App.  677,  control  the  disposition  of  the  case. 
In  that  case  a  consignee  of  lumber  to  be  sold 
on  commission  discovered,  after  paying  the 
freight,  that  the  lumber  was  of  inferior  qual- 
ity, and  refused  to  accept  a  draft  for  the 
purchase  price  attached  to  the  bill  of  lading, 
which  had  been  assigned  to  a  bank,  which 
made  an  advance  to  the  consignor  on  the 
faith  of  such  bill  of  lading.  In  an  action  by 
the  bank,  founded  on  the  claim  that  It  was  a 
purchaser  for  value,  we  held  that  the  con- 
signee of  the  lumber  "was  left  with  the  same 
defenses  as  against  plaintiff  bank  that  he 
would  have  as  against  the  lumber  company," 
on  the  theory  that  "the  assignment  of  the 
bill  of  lading  operated  as  a  symbolical  deliv- 
ery of  the  property  covered  by  it,"  and  thence- 
forth the  assignee  "occupied  the  same  rela- 
tion toward  the  property  then  in  transit  that 
the  lumber  Company  did  before  the  bill  of 
lading  was  transferred."  The  effect  on  the 
transaction  of  the  negotiability  of  bills  of 
lading  under  the  statute  (section  U936,  Rev. 
Stat.  1909)  was  not  discussed;  but  we  do  not 
find  it  necessary  or  expedient  at  this  time  to 
Inquire  into  the  soundness  of  that  decision, 
since  the  rule  it  announces  has  no  application 
to  the  present  state  of  case,  which  la  vitally 
different  from  that  we  had  before  us  thou. 
It  may  be  conceded,  arguendo,  that  where 
delivery  of  the  property  Is  made  to  the  con- 
signee, without  his  acceptance  of  a  draft 
drawn  by  his  vendor  for  the  purchase  price, 
the  assignee  of  such  draft  acquires  no  greater 
rights  against  him  than  those  possessed  bf 
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the  aaslgnor  at  tbe  time  of  tbe  assignment, 
and  In  a  subsequent  action  to  collect  the 
draft  the  assignee  may  be  successfally  con- 
fronted with  such  defenses  aa  the  consignee 
conld  have  interposed  in  a  suit  for  the  pur- 
chase price  prosecuted  by  the  assignor. 

[3]  In  the  present  case  delivery  of  the 
property  was  obtained  by  the  consignee  after 
and  in  rirtne  of  his  acceptance  and  payment 
of  the  draft,  and  the  cause  of  action  asserted 
by  the  consignee  against  tbe  assignee  of  tbe 
draft  la  grounded,  not  alone  upon  the  theory 
that  the  assignee  was  not  in  the  position  of 
an  innocent  purchaser  for  value  of  a  negoti- 
able bill  of  exchange,  but  in  legal  contempla- 
tion became  an  Intermediate  purcliaser  of  the 
goods,  and  as  such  became  liable  to  respond 
In  damages  to  the  consignee  for  defects  In 
them  to  the  same  extent  that  the  assignor 
would  be  liable.  This  position  is  not  without 
the  support  of  reported  decisions  in  other 
Inrisdictions  (lAnda  r.  Lattln,  19  Tex.  Civ. 
App.  246,  46  S.  W.  48;  Finch  t.  Gregg,  126 
N.  C.  176,  36  S.  B.  251,  49  L.  B.  A.  679);  bat 
the  weight  of  authority  and  the  better  rea- 
sons are  opposed  to  tiie  doctrine  of  those 
cases.  In  the  case  of  Ooetz  t.  Bank,  119  U. 
S.  561,  7  Sup.  Ct.  818,  SO  L.  Ed.  616.  the 
Supreme  Court  of  the  United  States  hold 
that  in  discounting  commercial  paper  a 
bank  does  not  guarantee  the  genuineness  of 
a  document  attached  to  it  as  collateral  secu- 
rity, and,  of  course,  does  not  assume  liability 
for  the  performance  by  the  drawer  of  the 
contract  of  sale  with  his  consignee,  evidenced 
by  the  attached  collateral. 

"Bills  of  lading,"  lay  the  court,  "attached  to 
drafts,  *  *  *  are  merely  security  for  the 
payment  of  the  drafts,"  and  their  attaclmient 
imported  nothing  more  than  that  the  goods, 
which  the  bills  of  lading  stated  had  been  ship- 
Ded,  were  to  be  held  for  the  payment  of  the 
oralts,  if  tbe  drafts  were  not  paid  by  the  draw- 
ees, and  that  the  bank  transferred  them  only 
for  that  purpose.  If  the  drafts  should  be  paid, 
the  drawees  were  to  take  the  goods.  To  hold 
such  indorsemeDt  to  be  a  warranty  would  create 
great  embarrassment  in  the  use  of  bills  of  lad- 
mg  as  collateral  to  commercial  paper." 

The  Supreme  Court  of  Iowa  in  Tolerton  v. 
Bank,  112  Iowa.  706,  84  N.  W.  931,  60  L.  B. 
A.  777,  held: 

"It  is  a  well-establiahed  rule  of  law  that,  aft- 
er the  bolder  of  a  negotiable  draft  with  bill  of 
lading  attached  has  secured  an  acceptance  of 
such  draft  from  the  drawee  and  consignee,  he 
is  unaffected  by  anv  equities  originally  existing 
Iwtween  snch  consignee  and  tbe  seller  of   the 

Soods.      In   such   a    case   the   liability    of   the 
rawee  becomes  fixed  to  the  payee." 

Speaking  of  tbe  Texas  and  North  Carolina 
cases  the  court  well  say: 

"These  decisions  proceed  upon  the  theory  that 
tbe  assignee  stands  in  ail  respects  in  the  shoes 
of  his  assignor,  and  to  this  broad  doctrine  we 
cannot  agree.  While  the  rights  of  snch  an  as- 
signee are  to  be  measured  oy  those  of  the  as- 
signor, bis  liability  is  not  necessarily  the  same" 

— a  well-drawn  distinction,  wlilcfa  very  clear- 
ly differentiates  the  case  we  considered  In 
Bank  T.  White,  nipra,  from  the  one  In  band. 


Tbe  Supreme  Court  of  Tennessee,  In  an 
exhaustive  and  convincing  opinion  (Leonliardt 
V.  Small,  U7  Tenn.  163,  96  S.  W.  1051,  6  L. 
B.  A.  [N.  S.1  887,  119  Am.  St  Rep.  904),  like- 
Wise  repudiates  the  Texas  and  North  Caro- 
lina doctrine,  and  holds  that,  after  payment 
by  the  drawee  and  consignee  of  a  draft  with 
bill  of  lading  attached,  a  bank  wbidi  pur- 
chased the  draft  from  the  drawer  Is  not  lia- 
ble to  the  consignee  for  the  frauds  or  delin- 
quencies of  the  drawer  in  the  performance 
of  his  contract  with  the  ccHislgnee.  The 
court  pertinently  observes: 

"It  is  a  fact  of  common  knowledge  that  a 
large  part  of  the  commercial  business  of  tbe 
country  is  carried  on  through  the  medium  of 
drafto,  and  tliat  the  immense  crops  of  the  South 
and  West  ate  marketed  under  contracts  to  draw 
for  tbe  purchase  price  with  bills  of  lading  at- 
tached. If  the  courts  shall  adopt  the  rule 
insisted  npon  by  the  complainants,  and  enforc- 
ed by  the  decree  of  the  Court  of  Chancery  Ap- 
peals, it  will  result  in  destroying  this  convenient 
method  of  handling,  moving,  and  paying  for 
the  crops  of  the  country,  for  the  banks  will  nec- 
essarily be  compelled  to  refuse  to  buy  drafts 
with  bills  of  lading  attached,  or  to  Iiandle  them 
as  collateral  security  or  otherwise.  Sanies  liave 
neither  the  time  nor  the  facilities  to  investigate 
the  genuineness  of  bills  of  lading,  or  tbe  con- 
tracts made  between  their  cnstomers  with  par- 
ties residing  in  other  states,  and  to  hold  them 
responsible  for  the  frauds  and  mistakes  of  ship- 
pers would  utterly  destroy  the  negotiability  of 
drafts  with  bills  of  lading  attached." 

Other  anthorities  of  similar  Import  are  re- 
ferred to  in  the  cases  we  have  reviewed  and 
in  notes  to  the  case  of  Finch  v.  Gregg,  supra, 
in  40  L.  R.  A.  679.  Recently,  In  Bank  t. 
Milling  Co.,  163  Mo.  App.  135,  146  S.  W.  608, 
the  Springfield  Court  of  Appeals,  speaking 
through  Gray,  J.,  held  to  the  doctrine  of  the 
nonliability  of  the  purcliaslng  bank  In  ancb 
cases,  and  held  that,  where  the  bank  i>aid 
for  the  draft  by  Klving  credit  to  tlie  checking 
account  of  tbe  drawer,  its  position  after  ac- 
ceptance by  tbe  drawee  was  that  of  an  inno- 
cent holder  without  notice,  whether  or  not 
the  drawer  bad  checked  against  the  deposit 
at  tbe  time  of  the  drawee's  acceptance. 

We  are  satisfied  with  the  soundness  ot 
ttilB  Tiew,  for  the  reasons  stated  In  the  ex- 
cerpt we  Iiave  copied  from  the  opinion  in 
Leonhardt  v.  Small,  supra.  Tbe  status  of 
the  purchasing  bank  should  not  be  made  to 
depend  npon  the  fortuitous  circumstance  of 
the  assignor  checking  against  tbe  proceeds 
deposited  to  his  credit  before  the  acceptttnce 
of  the  draft  Tlie  necessities  and  legitimate 
purposes  of  trade  would  seem  to  demand  tbe 
rule  which  gives  requisite  certainty  and  sta- 
bility to  tbe  position  of  banks  which  in  good 
faith  purchase  commercial  paper  with  bills 
of  lading  attached.  In  the  laudable  endeavor 
to  facilitate  tlie  distrlbntlon  of  the  products 
of  labor  through  the  channels  of  trade  and 
commerce. 

The  learned  trial  judge  erred  In  holdlne 
the  bank  personally  liable  for  the  alleged  de- 
fault of  Its  assignor,  and  in  refusing  to  enter 
Judgment  in  its  tavor  for  tbe  full  amount 
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Of  tbe  proceeds  of  the  dnft  In  die  bands  of 
the  garnishee. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


GROUOH  ▼.  HEFFNER.     (No.  11317.) 

(Kansas  City  Ourt  of  Appeals.     Missouri. 

Nov.  23,  1914.) 

1.  Appbai,   AHn   Erboe   (§   637*)— Time   fob 
FiUNO — Statutobt  Pkovisions. 

Under  Rev.  St.  1909,  i  V!029,  as  amended 
by  Laws  1911,  p.  139,  authorizing  biUa  of  ex- 
ception to  be  filed  at  any  time  before  the  appel- 
lant shall  be  required  to  serve  his  abstract  of 
the  record,  it  was  not  ground  for  dismissing  an 
appeal  that  the  bill  of  exceptions  was  not  filed 
within  the  time  allowed  by  the  trial  court. 

(Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  2784, 2829 ;  Dec.  Dig,  |  (»37.*1 

2.  Appbai.    and    Bbbob    (|    842*)— Rbvixw— 
QuBsnoNS  or  Fact. 

In  an  action  for  injaries  to  a  person  struck 
by  an  automobile,  where,  though  there  was  evi- 
dence that  a  street  car  had  passed  its  usual  stop- 
ping place,  and  stopped  only  for  fear  of  becoming 
uiTolved  in  the  collision,  and  that  the  automobile 
driver  gave  ample  warning  of  the  automobile's 
approach,  there  was  other  evidence  that  no 
warning  was  given,  and  that  the  car  stopped  at 
or  near  Its  usual  stopping  place  to  allow  plain- 
tilt  to  get  aboard,  these  were  questions  for  the 
jary,  and  not  for  an  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  331&-3^;    Dec.  Dig.  { 

8.  UumoiPAz.  CoBPOBATiONs  ({  706*)— Uee  or 
Strekts— Opebatior  or  Automobilbb. 
Under  the  Motor  Vehicle  Statute  (Laws 
1911,  p.  328)  i  8,  par.  2,  providing  that  in 
approaching  or  passing  a  street  car  which  has 
been  stopped  to  allow  passengers  to  alight  or 
embark,  the  operator  of  every  motor  vehicle 
■hall  slow  ^own,  and  if  necessary  for  the  safety 
of  the  public,  bring  his  vehicle  to  a  full  stop,  it 
was  the  duty  of  an  automobile  driver  to  slow 
down  or  stop  when  about  to  pass  a  street  car, 
which  had  stopped  to  allow  passengers  to  alight 
or  embark,  though  his  automobile  was  going  no 
more  than  six  miles  an  hour. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1515-1517;  Dec. 
Dig.  i  705.  •] 

4.  Appeal  and  Bbbob  ({  927*)— Review— De- 
riai.  or  Nonsuit. 

In  passing  upon  the  question  whether  plain- 
tiff made  ont  a  case  for  the  jury,  the  evidence 
most  be  considered  in  the  light  most  favorable 
to  him,  where  the  jury's  verdict  is  in  his  favor. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S5  2912,  2917,  3748,  3758, 
4024 ;    Dec.  Dig.  S  927.*] 

5.  MuNiciFAi.  Cokpobations  (I  706*)— Use  or 
Stbkbtb— CoHTBiBtrroBY  Neuuobnce. 

Where  a  person  looked  for  approaching 
automobiles  while  walking  from  the  sidewalk  to 
the  street  car  tracks,  be  was  not  negligent  ss  a 
matter  of  law  in  then  devoting  his  attention  to 
a  street  car  and  to  his  purpose  of  boarding  it 
instead  of  watching  for  automobiles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  I  1518;  Dec  Dig.  { 
706.*] 

6.  MtTNiciPAi.  Cobpobationb  (S  705*)— Use  or 
Stbeets— Opebation  or  Automobiles. 

Under  Motor  Vehicle  Statute  (I..aws  1911, 
p.  826)  {  8,  par.  2,  the  stopping  of  a  street  car 
St  its  nsusi  pisce  was  snfBcient  to  warn  a 
chanffeor  that  a  person  might  be  on  the  street 


at  that  point  to  board  the  car,  and  made  it  Us 
duty  to  slow  down  and  stop  if  necessary,  though 
he  did  not  see  a  person  about  to  board  the  car. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1515-1517;  Dec. 
Dig.  I  705.*] 

7,  Municipal  Cobporations  (|  70e*>— TTbb  or 
Stbeets — Ofebation  or  Automobiles. 
Where  an  Automobile  driver  turned  to  the 
left  in  passing  a  vehicle  traveling  in  the  same 
direction,  and  a  standing  automobile,  and  then 
turned  back  to  the  right  crossed  street  car 
tracks,  and  attempted  to  pass  a  car  standing  at  a 
usual  stopping  place,  without  reducing  his  speed 
or  giving  warning,  the  jury  were  justified  in  find- 
ing that  he  was  negligent  and  that  his  negli- 
gence was  the  sole  cause  of  an  injury  to  a  per- 
son struck  by  the  automobile  as  he  wag  passing 
around  the  car  to  board  it,  as  it  was  for  the 

i'ury  to  determine  whether  he  exercised  the 
lighest  degree  of  care  that  a  very  careful  per- 
son would  use  under  like  or  similar  circumstanc- 
es, as  required  by  Motor  Vehicle  Statute  (Laws 
1911,  p.  330)  I  12,  of  persons  operating  automo- 
biles on  public  roads,  etc.,  or  places  much  used 
for  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  {  1518;  Dec.  Dig.  i 
706.*] 

Appeal  from  Circolt  Court,  Vernon  Coun- 
ty; B.  O.  Thnrman,  Judge. 
'    Action  by  William  Grouch  against  Mrs.  C 
A.  Heffner.    From  a  Judgment  for  plaintiff, 
defendant  appeala    Affirmed. 

Lee  B.  Ewlng,  of  Jefferson  City,  and  Cbas. 
E.  Gilbert,  of  Nevada,  Mo.,  for  appellant 
Scott  &  Bowker,  of  Nevada,  Mo.,  for  re- 
spondent 

TRIMBLE,  J.  While  plaintiff  was  in  the 
street  attempting  to  board  a  street  car  he 
was  knocked  down  and  injured  by  a  passing 
automobile.  He  sued  for  damages,  and  re- 
covered Judgment  in  the  sum  of  ^450.  De- 
fendant has  appealed. 

The  Injury  occurred  in  Cherry  street  in  the 
city  of  Nevada.  This  street  runs  west  from 
the  depot  to  and  along  the  south  side  of  the 
public  square.  At  the  southeast  corner  of 
the  Square,  Cherry  street  is  intersected  at 
right  angles  by  Cedar  street  running  north 
and  south.  An  electric  street  railway  track 
lies  in  the  center  of  Cherry  street,  with  about 
16  feet  of  space  on  each  side  of  the  track 
between  it  and  the  curb.  About  10  o'clock  in 
the  morning  of  July  28,  1913,  plaintiff  was 
on  the  sidewalk  in  front  of  a  store  on  the 
north  side  of  Cherry  street  some  60  or  80 
feet  east  of  the  east  line  of  Cedar  street.  A 
Street  car  was  g<Aas  east  on  Cherry  and  was 
approaching  the  place  at  or  near  the  crossing 
on  the  east  side  of  the  street  Intersection, 
where  stops  were  usually  made  to  let  off  and 
take  on  passengers.  Plaintiff  wanted  to 
catdi  the  car  and  go  east  to  the  depot.  He, 
therefore,  walked  west  along  the  sidewalk 
on  the  noitb  side  of  Cherry  street  for  a  dis- 
tance of  12  or  15  feet,  and  then  left  the  side- 
walk and  went  out  into  the  street  in  a  south- 
west direction  to  the  track  in  order  to  board 
the  car.    The  street  car  stopped  as  plaintiff 
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reached  the  track,  but  as  the  entrance  to  the 
car  was  on  the  south  side  of  the  car  at  the 
front  or  east  end,  plaintiff  could  not  board 
the  car  from  his  side,  and  therefore  was 
about  to  cross  the  track  in  front  of  the  stand- 
ing street  car  in  order  to  board  it,  when  de- 
fendant's automobile  coming  west  on  Cherry 
struck  him  and  knocked  him  down. 

[1]  Respondent  has  filed  with  his  brief  a 
motion  to  dismiss  the  appeal  on  the  ground 
that  the  abstract  shows  no  order  of  the  trial 
court  granting  time  for  the  filing  of  the  bill 
of  exceptions  or  an  extension  thereof,  and 
that  the  abstract  does  not  show  the  bill  was 
filed  within  such  time,  it  it  was  granted  and 
extended.  This  defect  would  be  fatal  to  ap- 
pellant's appeal  were  it  not  for  the  amend- 
ment to  section  2029,  R.  S.  Mo.  1909,  ap- 
proved March  13,  1911,  autliorlzlng  bills  of 
exception  to  be  filed  "at  any  time  before  the 
appellant  shall  be  required  •  •  •  to 
serve  his  abstract  of  the  record."  Laws  Mo. 
1911,  p.  139.  The  bill  of  exceptions  was  filed 
on  May  14, 1914,  and,  under  the  above  amend- 
atory statute,  it  was  properly  filed  whether 
within  or  without  the  time  allowed  by  the 
trial  court.  State  y.  Rogers,  253  Mo.  399,  161 
8.  W.  770.  The  motion  to  dismiss  must  be, 
and  is,  overruled. 

Paragraph  2  of  section  8  of  our  Motor  Ve- 
hicle Statute  (Laws  Ma  1911,  p.  327)  provides 
that: 

"In  approaching  or  passing  a  car  of  a  street 
railway,  which  has  been  stopped  to  allow  pas- 
sengers to  alight  or  embark,  the  operation  of 
every  motor  vehicle  shall  slow  down,  and  if  it 
be  necessary  for  the  safety  of  the  public,  he 
shall  bring  said  vehicle  to  a  full  stop.' 

Said  statute  also  provides  that: 

"Upon  approaching  a  pedestrian,  who  is  up<ni 
the  traveled  part  of  any  highway  and  not  upon 
a  sidewalk,  •  •  •  a  motor  vehicle  shall  slow 
down  and  give  a  timely  signal  with  his  bell,  horn 
or  other  device  for  signaling." 

The  petition  alleged  negligence  in  that  de- 
fendant did  not  obey  the  above  requirements 
of  the  statute ;  also  that  under  section  12  of 
said  Motor  Vehicle  Statute  it  was  the  duty 
of  defendant,  at  the  much  traveled  place  in 
question,  to  use  the  highest  degree  of  care 
that  a  very  careful  person  would  use  under 
like  or  similar  circumstances  to  prevent  In- 
Jury  to  persons  on  said  streets,  and  that 
defendant  did  not  use  such  care  and  was 
guilty  of  negligence.  In  that  the  driver  filled 
to  bring  said  automobile  to  a  stop  or  to  slow 
down  as  he  approached  said  street  car,  or  to 
give  any  signal  of  such  approach,  and  failed 
to  keep  a  vigilant  lookout  for  the  safety  of 
persons  who  might  be  on  the  street,  and  that 
defendant  saw,  or  by  the  exercise  of  care 
could  have  seen,  plaintiff  in  time  to  have 
warned  him  but  failed  to  do  sa 

[2-4]  Defendant  urges  that  no  recovery  Is 
allowable  because  plaintiff  failed  to  show 
any  negligence  on  the  part  of  defendant,  and 
because  the  plaintiff's  injury  was  the  result 
of  bis  own  negligence  In  hurriedly  going  in- 
to the  street  with  his  eyes  fixed  on  the  street 


car,  without  looking-  for  an  automobile,  and 
thus  came  suddenly  in  front  of  the  machine 
before  the  chauffeur  could  become  aware  oC 
his  presence  or  have  time  and  OKtortunlty 
to  stop  the  automobile  or  avoid  striking 
plaintiff.  As  a  reason  for  defendant's  failure 
to  stop  or  slow  down,  or  rather  as  a  ground 
for  contending  that  such  failure  was  not  neg- 
ligence, defendant  contends  that  the  street 
car  had  already  passed  the  stopping  place 
where  passengers  were  usually  let  off  and 
taken  aboard,  and  did  not  stop  to  allow 
plaintiff  to  get  aboard,  but  stored  after 
plaintiff  was  about  to  be,  or  had  been,  struck, 
and  stopped  then  only  because  the  motorman 
saw  the  automobile  was  going  to  strike  plEdn- 
tiff  and  did  not  want  the  street  car  to  become 
Involved  In  the  collision.  There  is  no  doubt 
but  that  a  number  of  defendant's  witnesses 
testify  that  the  car  was  not  stopped  at  the 
usual  stopping  place  but  was  continuing  on 
its  way  and  had  passed  that  point  and  stop- 
ped only  for  fear  of  becoming  involved  In  the 
collision.  But  there  is  ahso  evidence  that  the 
car  stopped  at  or  very  near  the  usual  stop- 
ping place ;  that  it  stopped  to  allow  plain- 
tiff to  get  aboard,  and  did  so  before  plain- 
tiff was  struck.  There  is  evidence  tending 
to  show  that  plaintiff  was  struck  at  a  point 
about  40  feet  east  of  the  street  Intersection, 
and  as  the  street  cars  are  40  feet  in  length 
and  plalntifl  .was  at  or  near  the  east  end) 
about  to  go  In  front  of  It  to  enter  the  doof 
on  the  south  side,  the  car  must  have  st(^ped 
at  the  usual  place.  If  such  evidence  be  true. 
There  was  also  testimony  that  the  car  stop- 
ped about  where  it  alwajrs  stopped,  that  it 
stopped  only  once,  and  that  plaintiff  was 
on  the  north  side  at  the  east  end  of  the 
car  and  was  going  to  get  on  the  car  when 
the  automobile  struck  him,  knocked  blm 
down,  and  dragged  him  some  12  or  15  feet 
before  It  was  stopped.  There  was  further 
evidence  to  the  effect  that  the  automobile.  In 
coming  west  along  the  north  side  of  Cherry 
street  before  it  reached  the  point  of  collision, 
turned  out  to  the  left  to  pass  around  an  auto- 
mobile standing  near  the  curb  on  the  north 
side,  and  that  the  moving  automobile  also 
turned  still  further  to  the  left  or  south  to 
pass  a  horse  and  buggy  going  in  the  same 
direction;  that  this  turning  out  put  the 
automobile  south  of  the  street  car  trade  nntll 
the  buggy  was  passed,  and  the  antomoblle- 
was  not  far  from  the  point  where  plaintiff 
was  struck,  when  it  again  crossed  the  track 
in  front  of  the  street  car  to  get  on  the  north 
side,  and  In  doing  this  struck  the  plaintiff; 
that  the  automobile  was  headed  somewhat 
northwest  instead  of  directly  west  when 
plaintiff  was  hit  Plaintiff's  witnesses  say 
the  automobile  was  going  "pretty  fast,"  but 
were  unable  to  give  its  speed  In  miles  per 
hour.  Defendant's  evidence  is  that  it  was- 
going  slow,  not  over  six  miles  per  hour.  At 
this  rate  It  was  going  Ss/io  feet  per  second, 
and  may  hare  been  go;hig  faster,  since  plain- 
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aff  was  dragged  for  a  distance  after  being 
struck.  Of  conrse,  two  seconds  from  the  col- 
Iklon  would  be  a  short  time  for  the  chanf- 
fenr  to  stop  the  automobile  In,  If  the  plaintiff 
did  not  appear  before  the  machine  until  the 
moment  be  was  struck.  But  if  b^  was  at  the 
track  as  the  automobile  came  up,  as  be  and 
his  witnesses  say  he  i^as,  then  the  chaofFeur 
had  more  than  two  seconds  In  which  to  pre- 
,  pare  to  stop.  However,  it  Is  not  material 
whether  defendant's  automobile  was  going 
more  than  six  mOes  per  hour,  since  that  was 
fkst  enough  to  require  the  automobile  to  be 
slowed  down  or  stopped  when  about  to  pass 
a  street  car  which  has  stopped  to  allow  pas- 
sengers to  alight  or  embark. 

The  petition  not  only  counted  upon  this 
oegligence  but  also  on  the  fact  that  no  signal 
was  given  of  the  automobile's  approach. 
Now  the  evidence  offered  by  plaintiff  tends  to 
prove  that  no  warning  nor  signal  of  any  kind 
was  given.  Defendant's  evidence  says  that 
there  was  ample  warning.  In  such  state  of 
the  evidence  the  questions  whether  the  car 
was  stopped  to  take  on  or  let  off  passengers, 
and  whether  a  signal  was  given  by  the  motor 
vehicle  as  it  approached,  are  for  the  jury.  It 
is  not  for  us  to  decide  It  Is  elementary  that. 
In  passing  upon  the  question  whether  plain- 
tiff has  made  out  enough  of  a  case  to  go  to 
the  jury,  we  must  consider  bis  evidence  In 
the  light  most  favorable  to  Urn  when  the 
jury's  verdict  has  been  in  bis  favor.  Appel- 
lant  is  mistaken  lii  thinking  the  evidence  is 
not  conflicting  upon  these  points.  We  have 
carefully  g<xie  over  the  record  and  find  that 
there  is  substantial  evidence  to  support  the 
verdict 

"In  cases  of  this  kind— coUisioas  unon  the 
highway,  where  both  parties  have  a  right  to  be 
—there  is  generally  a  fair  qnestion  for  a  jury, 
both  on  the  questions  of  the  negligence  of  the 
defendant  and  the  contributory  neelierenca  of 
the  plaintiff."  Wyler  v.  Ratican,  150  Mo.  App. 
4T4.  131  S.  W.  155;  Myer  v.  Lewis,  43  Mo. 
App.  417. 

[S-7]  What)  has  been  said  applies  also  to 
defendant's  other  contention  that  plaintiff 
walked  suddenly  Into  the  way  of  the  auto- 
mobile and  did  not  look  out  for  his  own  safe- 
tj-.  It  Is  true,  he  says  that  while  he  was 
standing  at  tbe  track  be  did  not  look  for  an 
automobile,  but  was  devoting  his  attention  to 
the  work  of  boarding  the  street  car,  but  he 
also  says  that  as  he  left  the  sidewalk  and 
Ttalked  to  the  track  be  looked  and  saw  noth- 
ing, because  the  automobile  was  not  then  ap- 
proaching. In  Bongner  v.  Zlegenhein,  165 
Mo.  App.  328,  loc.  clt  342,  147  S.  W.  186,  It  Is 
said: 

"In  those  cases  where  injury  Is  inflicted  by 
a  conveyance  which  may  occupy  one  portion  of 
the  street  at  one  time  and  somq  other  portion 
at  another  time  and  the  injured  person  is  not 
forewarned  as  by  the  danger  incident  to  car 
tracks,  the  matter  of  plafntiPs  contributory  neg- 
ligence is  nanally  for  the  jury." 

It  Is  tme  tn  this  case  the  plaintiff  was  not 
going  from  the  atdewalk  to  the  atreet  car,  but! 


was  going  from  the  street  car,  from  which 
he  had  alighted,  to  the  curb.  If  he  could 
rely  upon  the  assurance  that  the  street  car 
had  stopped  at  a  place  where  it  was  safe  for 
bim  to  go  to  the  curb,  and  was'  thereby  in  a 
different  situation  from  the  plainMff  in  this 
case,  who  was  going  from  the  safety  of  the 
sidewalk  Into  the  traveled  street  on  his  own 
initiative,  yet  this  difference  is  fully  covered 
by  the  fact  that  he  says  he  looked  as  be  went 
toward  the  track  and  saw  no  automobile.  If 
after  he  got  to  the  track  he  did  not  continue 
to  look  out  for  a  passing  vehicle,  but  devoted 
his  attention  to  the  street  car  and  to  bis  pur- 
pose of  boarding  same,  he  certainly  cannot 
be  held  to  be  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  At  that  time  he 
was  rightfully  in  the  street,  and  even  If  the 
chauffeur  did  not  actually  see  plaintiff,  yet 
the  stopping  of  the  street  car  at  Its  usual 
place  was  sufficient  to  warn  the  chauffeur 
that  a  person  might  be  on  the  street  at  that 
point  to  board  the  car,  and  hence  it  was  the 
chauffeur's  duty  to  slow  down  and  stop  if 
necessary  to  avoid  striking  a  person  who 
might  be  there.  Bongner  v.  Zlegenhein,  165 
Mo.  App.  328,  147  S.  W.  182.  For  the  chauf- 
feur to  come  up  behind  a  buggy,  and  turn  out 
to  the  left  and  to  the  south  of  the  track  in 
passing  the  buggy,  and  then  turn  back  to  the 
right,  crossing  the  track  and  attempting  to 
pass  the  street  car  without  reducing  speed 
or  giving  a  warning.  Is  undoubtedly  sufficient 
grounds  to  Justify  a  Jury  in  saying  be  was 
negligent,  and  that  such  negligence  was  the 
sole  cause  of  the  injury.  It  is  true,  defend- 
ant and  her  witnesses  testify  that  the  Injury 
was  not  brougjit  about  In  that  way.  But  the 
Jury  by  Its  vei'dicthas  said  that  it  was,  and 
we  must  accept  that  finding.  It  is  natural 
enough  that  when  an  exciting  occurrence  hap- 
pens suddenly  and  unexpectedly  different  eye- 
witnesses will  give  different  versions  of  the 
matter,  and  it  is  exceedingly  difficult  to  tell 
where  the  truth  Is.  But  the  solution  of  that 
question  is  left  with  the  Jury,  as  the  final 
arbiters  thereof,  nitder  our  system  of  law. 
The  care  required  of  defendant  was  the 
highest  degree  of  care  that  a  very  careful 
person  would  use  under  like  or  similar  cir- 
cumstances. Laws  Mo.  1911,  J  8,  p.  327.  The 
Jury  alone  can  decide  whether  be  used  that 
care. 

Objection  Is  made  to  plaintifT's  instruction, 
bat  we  perceive  nothing  wrong  with  it 

The  Judgment  is  affirmed.    All  concur. 


EVKRSOLE  et  al.  v.  HANNA.     (No.  11265.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  23,  1014.) 

1.  Sai^s  (i  417*)— Rbubdibs  of  Butsb— Bvi- 

OKNCB. 

In  an  action  for  breach  of  contract  to  sell 
plaintiff  a  certain  quantity  of  pure  milk  each 
day,  evidence  heJd  sufficient  to  warrant  a  find- 
ing that  tiie  impurity  of  the  milk  was  cavaed 
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Wbac  ArtettOm^  aoU  s  daily  ra«e  to 
plaJatiA  aad  axmd  to  aeO  tkem  a  ecrtaia  qnaa- 
titr  of  pore  auUi  eaek  daj,  kaowins  tfcat  it  vaa 
to  be  sold  to  the  eottamen,  be  iamfiedljr  wax^ 
nntod  diat  tke  aulk  voold  be  icaaoBabiy  Muta- 
ble Cor  that  potpsae: 

(Ed,  Ifote<— for  other  eaaea,  ace  8ale%  Ceat. 
Die  ii  772-776;  Dee.  Die  i  273.*] 

3,  0Ai.x>  d  288*)  — WAm&unm  — Bhuch  — 
Wiuvne. 

The  Ciet  that  pUiotiCa  eontiDiied  to  aee»t 
■Ok  frgn  the  defendant  did  aot  waive  the 
breach  ol  wamaty  that  the  lailk  ahonld  be 
pnie^  ainoe  tiiejr  had  tlie  ricfat  cither  to  reaeind 
the  contract  or  to  keep  the  millc  and  lecorer  the 
difference  between  ita  actual  raloe  and  ita  raloe 
if  it  had  been  aa  warranted. 

[Ed.  Note.— For  other  caaea.  aee  Smif,  Cent. 
Die.  H  817-823;    Dec.  Die  i  288.*] 

4.  Sales  (|  430*)— Waxbavtiss— Aciiohs  warn 
Bbeach— DEFE^na. 

It  was  no  defenae  to  an  action  for  breach 
of  a  contract  to  aell  plaintiff  pore  milk  ttiat 
plaintiffa  attempted  to  dwpoae  of  the  onfit  milk 
to  their  ciutomer*. 

[Ed.  Note.— For  other  casca,  aee  Salea,  CenL 
Db.  fi  1230,  1231 ;   Dec.  Die  I  430.*] 

6,  Sales  (f  442*)  —  Bekkdies  or  BimB  — 
Bbeach  or  Wabbajitt— Measusc  or  Dax- 

AOES. 

The  measore  of  damacei  for  breach  of  war- 
rantj  in  a  contract  for  the  aale  ot  milk  ia  the 
difference  between  the  market  valoe  of  milk  of 
the  kind  and  qtutDtitj'  fnmiabed  and  the  maiket 
▼aloe  of  pore  milk  of  the  aame  qnantity  at  the 
aame  time. 

[Ed.  Notc<— For  other  caaea,  aee  Salei^  Cent 
D(e  H  1284-1301;   Dec.  Die  I  442.*] 

6.  Salks  (i  418*)— Bbeach  or  Cobtbaoi— Ez- 
CESBI VE  Damaoes. 

Where  defendant  fnmiabed  to  plaintiC,  a 
dairyman,  nnder  a  contract  for  the  deUvery.  of 
pure  milk  at  an   agreed  price  of  17^  cents 

Sir  gallon,  40  salloni  per  day  of  impure  milk 
r  a  period  of  4  month*,  which  milk  was  not 
worth  more  than  2  centa  per  gallon,  and  aa  a 
result  of  aelling  anch  milk  plaintiff  loat  nomer- 
ous  customera,  who  had  been  taking  a  total  of 
IS  gallons  of  milk  daily,  a  rerdict  for  $500  dam- 
ages was  not  ezcesalre. 

[Ed.  Note.— For  other  caaea,  see  Sales,  Cent 
Dig.  U  1174-1201;  Dec.  Dig.  |  418.*]^ 

Appeal  from  Ctrcnit  Court,  Buchanan  Coun- 
ty;  Charles  H.  Mayer,  Judge. 

Action  by  S.  O.  Eversole  and  another 
against  Fred  Hanna.  Judgment  for  the  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

J.  E.  HefBey,  of  St  Joseph,  for  appellant 
B.  O.  Voorheea,  ot  St.  Joaepta,  for  respimd- 
enta. 


JOHNSON,  J.  [1]  This  is  an  action  for 
breach  of  a  written  contract  entered  Into 
April  1,  1013,  by  the  terms  of  which  defend- 
ant, a  dairyman,  sold  plaintiffs  a  dairy  route 
In  St  Joseph  and  certain  personal  property 
employed  In  the  business  for  fl50,  and  agreed 
to  sell  plaintiffs  "60  gallons  of  pure  milk  i)er 


«C  Ok  ]  gallaiL"    FlalMMls  vaid  1300  a*  the  pndiase 
acta  «f  pUntiX.  j  prfj^  ..d  exeewted  mad  deitveted  to  deCend- 

ace  8alc%  Cca«. .  ^^  tj^^j,  pui^awKaif  ante  fiv  tfee  moainder, 
due  liaieh  1,  1914.  mwA  aBCaicd  hy  a.  chattel 
«■  tfee  iBnnieilj.  llMre  wcse  85 
«■  tte  toutm,  aad  tvp'**'*^  they 
poTciiaaed  akoiA  35  caUaaa  U  milk  daUy, 
wUeb  WBB  airid  mt  the- rate  fl<  14  oaitB  for 
31.  ptaiBiUEi  BT«d  am  a.  Utfle  fiun  mbt  the 
city  Undts  and  kept  a  few  mOA  eowa,  from 
wMek  tber  oMaiiied  Ikwr  «r  Are  gaDoaa  of 
milk  each  day.  After  pavekaalns  drfendanfs 
raote  tbiT  Bold  the  milk  tbtr  pncnied  from 
tlieir  own  evwB  bi  Ixitllis.  aad  tliat  parduiBed 
from  dfUmitaBt  warn  sold  oat  «C  Ave  and  bra 
gallon  cana.  DeflEBdaat  had  a  dairy  Cana  In 
tile  tauuBlry  a  mile  or  mote  tiom  Vbe  icbI- 
denoe  of  plaintUEa,  and  ddivcnd  to  platntiirs 
the  milk  tram  iButnliig  mturtnpi  traBaferting 
it  from  hla  wagoii  to  thein  Just  beCore  the  lat- 
ter started  on  ita  mocning  tzipa  to  retail  cns- 
tmners.  PlaiBtilEs  went  to  deHenrtanfa  dairy 
for  the  milk  procured  in  tte  eradiiff,  a  part 
of  which  ttey  deHroed  tte  same  evoiing  to 
cnstumeriL  They  placed  tte  cans  containing 
the  remainder,  wldcli  waa  to  be  d^rered  the 
next  morning.  In  a  concrete  haain,  filled  with 
water,  to  keep  tte  milk  ootd  and  fresh.  Tte 
badn  was  Incloaed  by  a  amall  frame  bnlldlng; 
tte  nxtf  of  wbicb  bad  been  tte  roof  of  a 
privy,  tet  bad  not  been  In  ancb  aerrice  for 
about  flTe  years.  Porsaaat  to  OtB  contract 
deCendant  fnmlahed  plalntUEa  40  sallons  of 
milk  eadi  day  from  Aptfl  let  to  tte  26th  day 
of  tte  following  July,  wten  te  quit  At  tiiat 
time  plalntiffg,  wte  had  agreed  to  pay  at  the 
Old  of  eadi  wbA  for  tte  aallk  procured  dur- 
ing ttet  we^  ted  beoi  nnable  to  do  ao  and 
were  Indebted  to  deftedant  In  tte  sum  of 
$73,  in  addition  to  the  diattel  mortgage  note. 
Defendant  daima  that  te  stopped  furnishing 
milk  on  account  of  this  indebtedness,  but  his 
testlmany,  as  a  whole,  tmds  to  corroborate 
the  contention  of  plalntUIb  that  he  quit,  not 
becaoae  of  tte  condition  of  tte  account,  but 
because  plaintiffs  were  complaining  of  the 
quality  of  the  milk  he  was  furnishing  and  of 
the  losses  it  was  causing  them. 

Witnesses  introduced  by  both  parties  agree 
with  one  voice  that  the  milk  plaintiffs  served 
their  customers  out  of  the  five  and  ten  gal- 
lon cans,  and  which  they  procured  from  de- 
fendant, was  BO  poor  in  quality  that  many 
of  the  customers  changed  milkmen,  and  plain- 
tiffs state  they  lost  from  that  cause  custom- 
ers who  had  taken,  in  all,  15  gallons  of  mUk 
dally.  The  milk  was  "stringy  and  ropy,"  of 
suspicious  color  and  appearance,  and  some 
of  the  witnesses  say  It  had  an  evil  odor. 
Tests  made  by  the  authorities,  acting  nnder 
the  pure  food  laws  of  the  dty,  show^  that 
it  was  deficient  In  butter  fat  and  other  solids 
and  contained  too  much  water.  From  some 
of  the  expert  evidence  it  appears  that  the 
adulteration  ot  milk  with  cold  water   will 
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descrtbed  by  the  witnesses  as  stringy  and 
ropy.  Plaintiffs  introdnced  evidence  tending 
to  show  that  defendant  watered  the  milk  he 
delivered  to  them,  and  that  the  sanitary  con- 
ditions of  his  dairy  were  bad.  On  the  other 
band,  defendant  offered  evidence  which  cast 
the  blame  on  plaintiffs  fpr  the  conditions 
which  rendered  the  milk  unwholesome  and 
anmarketablew  One  fact  is  undisputed,  and 
that  is  that  the  milk,  when  delivered  by 
plaintiffs,  was  not  fit  for  human  consump- 
tion and  had  no  value,  except  as  food  for 
iwinc,  for  which  purpose  It  was  worth  not 
met  two  cents  per  gallon. 

The  breach  of  contract  alleged,  and  upon 
which  recovery  was  allowed,  was  the  fail- 
ure of  defendant  to  famish  plaintiffs  with 
pare  milk.  The  court  submitted  that  Issue 
to  the  Jury,  and  a  verdict  was  returned  for 
plaintiffs  In  the  sum  of  $600.  The  finding  of 
the  jury,  tiius  expressed,  that  the  .impurity 
of  the  milk  was  caused  solely  by  the  willful 
at  n^Ilgent  wrong  of  defendant  is  found  to 
be  sustained  by  substantial  evidence. 

The  defense  that  the  pollution  emanated 
from  the  old  roof  over  the  concrete  bajsin  is 
met  by  proof  that  the  Impurities  were  those 
which  came  from  pouring  cold  water  Into 
milk,  and  that  they  did  not  appear  in  the 
milk  kept  overnight  in  the  basin,  but  only 
in  that  transferred  In  the  mornings  from  de- 
fendant's wagon  to  the  wagon  of  plaintiffs 
and  hnmediately  thereafter  delivered  to  the 
customers. 

[2]  There  being  substantial  evidence  in  the 
case  that  the  milk  furnished  by  defendant 
to  plaintiffs  was  impure,  and  therefore  un- 
niltable  for  human  consumption,  the  court 
did  not  err  In  overruling  the  demurrer  to  the 
evidence.  Knowing  at  the  time  the  contract 
was  entered  into  that  it  was  to  be  furnished 
for  the  special  purpose  of  being  resold  -to 
consumers,  the  defendant,  in  undertaking  to 
famish  pure  milk,  warranted  that  that  which 
he  would  furnish  under  the  contract  would 
be  reasonably  suitable  for  the  purpose  for 
which  it  was  being  purchased. 

[3]  The  breach  of  the  contract  is  well  es- 
tablished, and  we  think  counsel  for  defend- 
ant are  wrong  In  their  view  that,  in  continu- 
ing to  accept  inferior  milk,  plaintiffs  waived 
the  breach.  The  rule  is  well  established  that, 
where  goods  delivered  under  a  warranty  that 
they  are  suitable  for  a  special  purpose  are 
found  to  be  defective,  the  vendee  has  the  op- 
tion of  rescinding  the  sale  and  returning  the 
goods  to  the  vendor  or  of  keeping  them  and 
reqnirhsg  the  vendor  to  respond  in  damages 
to  the  extent  of  the  difference  between  the 
valoe  of  the  goods,  bad  they  been  of  the  qual- 
ity contracted  for,  and  their  real  value  in 
their  inferior  condition.  No  waiver  of  qual- 
ity may  he  implied  from  the  mere  retention 
of  the  inferior  goods  by  the  vendee.  St  Louis 
Brewing  Ass'n  v.  McKnroe,  80  Mo.  App.  429; 
New  Birdsall  Co.  v.  Keys,  99  Mo.  App.  loc  dt 


463,  74  S.  W.  12;  Branson  ▼.  Turner,  77  Mo. 
489. 

[4]  Plaintiffs  deserve  reprobation  for  the 
use  tbey  attempted  to  make  of  the  Impure 
milk,  and  have  been  severely  punished  In  the 
loss  of  custom  and  of  standing  in  their  busi- 
ness, which  their  lack  of  humanity  has  en- 
tailed upon  them.  But  their  attempt  to 
wrong  others,  which  was  bom  of  the  wrong 
of  defendant,  does  not  deprive  them  of  the 
legal  right  to  hold  defendant  to  account  for 
his  breach  of  contract  The  demurrer  to  the 
evidence  was  properly  overmled. 

[5]  The  instractlon  given  by  the  court  de- 
clared the  law  of  the  case  and  properly  de- 
fined the  measure  of  damages  as  "the  differ- 
ence. If  any,  between  the  market  value  of  the 
milk  of  the  kind,  quality,  and  quantity  fur- 
nished by  defendant  to  plaintiffs  from  the  1st 
day  of  April,  1913,  to  the  26th  day  of  July, 
1913,  and  the  market  value  of  pure  milk  of 
the  same  quantity  furnished  by  defendant 
from  the  Ist  day  of  April,  1913,  to  the  26th 
day  of  July,  1913." 

[6]  There  is  no  merit  in  the  point  of  an 
excessive  verdict 

The  Judgment  is  affirmed.    All  concur. 


WILLIS  V.  CITY  OF  ST.  JOSEPH. 
(No.  11270.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
Nov.  28,  1914.) 

1.  Municipal  Cobpobationb  (I  821*)— Defbc- 
nvK  Sidewalk— Pebsonal  Injubiks— Neq- 

LIGENCIS— QtJBSTION  JfOt  JUBT. 

Where,  in  a  pedestrian's  action  for  injuries 
from  a  fall  due  to  the  tilting  of  a  block  in  a 
sidewalk,  there  was  evidence  that  the  defect  had 
existed  long  enough  to  charge  the  city  with  no- 
tice, and  that  policemen  had  observied  it  the 
Jiuestion  of  the  city's  negligence  was  for  the 
nry. 
[£;d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1745-1757;  Dec. 
Dig.  f  821.*] 

2.  Municipal  Cobpobatiors  (t  821*)— Defec- 
tive Sidewalk— Pebsonal  Injubies— Con- 

TBIBUTOBT     NEOLIOEMCB    —    QC7E8TION    FOB 
JUBY. 

In  a  pedestrian's  action  for  injuries  from 
a  fall  due  to  the  tilting  of  a  block  in  a  side- 
walk on  which  plaintiff  stepped  on  coming  out 
of  a  Ehoeshop,  the  qnestion  whether  plaintiff 
was  contributorily  negligent  in  not  seeing  and 
avoiding  the  defect  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1745-1767;  Dec. 
Dig.  i  821.»] 

3.  Municipal  Cobpobationb  (1790*)- Defbo- 
TivE  Sidewalk  —  Noiick  —  Knowledqx  or 
Policeman. 

A  city  is  chargeable  with  a  policeman's 
knowledge  of  the  existence  of  a  defect  in  a  side- 
walk, which  causes  injury  to  a  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1646,  1646;  Dec. 
Dig.  i  790.*] 

4.  Municipal  Cobpobationb  (8  763*)- Defec- 
tive Sidewalk— Duty  of  Citt. 

A  city  owes  to  pedestrians  a  greater  dili- 
gence in  looking  after  the  safety  of  streets  which 
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are  much  traveled  than  those  streets  where  tbe 
travel  is  light. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {{  1612-1615:  Dec. 
Dig.  !  763.»] 

6.  Appeal  and  Bbrob   ({  1003*)— Vebdiot— 

Conclusiveness. 

Where,  in  a  pedestrian's  action  against  a 
city  for  injuries,  there  wag  substantial  evi- 
dence to  sustain  plaintiff's  contention  that  the 
injury  was  received  on  October  10th,  as  stated 
in  the  notice  given  to  the  city,  as  required  by 
Rev.  St  1909,  §  8863,  a  verdict  for  plaintiff 
could  not  be  disturbed  on  appeal  for  fatal  vari- 
ance, as  to  the  date  of  injury,  between  the  proof 
and  notice,  though  the  preponderance  of  the 
evidence  was  in  favor  of  defendant's  contention 
that  the  injury  was  received  on  October  11th. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.   §§  3938-3943;    Dec.  Dig.   | 

Appeal  from  Circuit  Court,  Bucbanan 
County;    Charles  H.  Mayer,  Judge. 

Action  by  Fernando  WUlls  against  the  City 
of  St  Joseph.  B^rom  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Frank  B.  Fulkerson,  City  Counselor,  and  L^ 
E.  Tliomi>8on  and  Herman  Hess,  Asst  City 
Counselors,  all  of  St  Joseph,  for  appellant 
K.  C.  Bell,  of  St  Joseph,  for  respoudent 

ELLISON,  P.  J.  PlalnUrs  action  Is  for 
personal  Injury  received  on  one  of  defend- 
ant's sidewalks,  which  he  alleges  was  allow- 
ed to  become  dangerously  out  of  repair.  He 
obtained  judgment  In  the  circuit  court 

[1, 2]  Tbe  evidence  tended  to  show  that 
plaintiff  steppe^  from  the  doorway  of  a  shoe- 
shop  onto  the  sidewalk,  which  at  that  place, 
about  midway  under  the  door,  was  In  this 
condition:  Tbe  walk  was  of  granatold  laid 
in  blocks,  and  one  of  these  blocks  had  settled 
or  sunk  from  2%  to  3  Inches.  Plaintiff  step- 
ped on  the  edge  of  the  higher  block,  when  bis 
foot  turned,  and  he  fell,  breaking  bones  in 
his  ankle.  This  condition  had  existed  for  a 
sufficient  length  of  time  to  charge  the  city 
with  notice,  and  there  was  evidence  tending 
to  show  that  the  city  policemen  on  their  beats 
had  observed  It.  We  cannot  say,  as  a  mat- 
ter of  law,  that  this  was  not  negligence  in 
the  city,  nor  can  we  say,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  negligence  in  not 
seeing  and  avoiding  the  defect.  Both  were 
questions  for  the  jury. 

[3]  It  is  suggested  that  knowledge  of  the 
policemen  would  not  affect  tbe  city.  Tbe 
contrary  has  been  decided.  Carrlngton  t.  St 
Louis,  89  Mo.  208,  1  S.  W.  240,  68  Am.  Rep. 
108. 

[4]  Objection  to  instruction  No.  2,  for  plain- 
tiff, seems  not  well  taken.  It  asserted  the 
proposition  that  a  city  was  required  to  use 
greater  diligence  in  looking  after  the  safety 
of  its  streets  which  were  much  traveled  than 
those  where  the  travel  was  light  The  in- 
struction is  supported  by  McKlsslck  v.  St 
Louis,  154  Mo.  588,  595,  55  S.  W.  859;  Young 
r.  Webb  City,  150  Mo.  333,  51  S.  W.  709. 

[f]  Tbe  statute  (section  8863,  R.  S.  1909) 


reqnires  notice  to  the  dty,  givinti  date  and 
place  of  the  injury  received.  Tbe  notice  in 
tills  case  was  that  the  injury  was  received 
on  the  lOtb  of  October,  191S,  and  defendant 
contends  tbe  evidence  shows  it  to  have  been 
received  on  the  11th  of  that  month,  and  there- 
fore, under  the  authority  of  Anthony  ▼.  City 
Of  St  Joseph,  152  Ma  App.  180,  133  S.  W. 
371,  tbere  was  a  fatal  variance-  requiring  a 
judgment  for  tbe  city.  Tbere  was  a  pre- 
ponderance of  evidence  in  favor  of  defend- 
ant's insistence  that  tbe  injury  happened  on 
tbe  11th,  but  tbere  was  some  substantial  evi- 
dence tha£  it  was  on  the  10th:  and  we  must 
accept  the  verdict  of  the  jury  and  the  trial 
court's*  approval  as  final. 

Tbere  Is  no  error  justifying  a  reversal,  and 
the  Judgment  is  affirmed.    All  concur. 


JONES  ▼.  ORIENT  INS.   00.     (Na  11323.> 

(Kansas  City -Court  of  Appeals.    Missouri. 
Nov.  23,  1914.) 

1.  Insubance  (8  574*)- Adjustment  of  Loss 
-Validity  of  Awabd— Pabtiality  ob  Oth- 
BB  Misconduct. 

An  award  of  appraisers  appointed  pursuant 
to  tlie  terms  of  an  lusurance  pulley  may  be  dis- 
regarded, if  the  arbitrators  are  guilty  of  bad 
faith,  partiality,  or  misconduct,  substantially 
affecting  tbe  result 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1430-1432,  1434;  Dec.  Dig.  i 
574.»] 

2.  FbaUD   (S  6S*)— EVIDBNCE  OF  FBAUD— ACTS 

AND  Conduct. 

Fraud  or  bad  faith  can  rarely  be  proved  by 
direct  evidence,  and  must  often  be  drawn  as  an 
inference  from  the  acts  and  conduct  of  the  per- 
sons charged  therewith  and  from  the  necessary 
result  of  such  misconduct 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  SI  55-69;   Dec.  Dig.  §  58. •] 

3.  Appeal  and  Ebbob  ($  1001*)- Review — 
Questions  of  Fact. 

Where,  in  an  action  on  an  insurance  policy, 
the  question  of  partiality,  bad  faith,  or  fraud 
on  the  part  of  the  appraisers  appointed  pursu- 
ant to  the  policy  was  submitted  to  the  jury  on 
substantial  evidence,  its  verdict  will  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3922.  3928-8934;  Dec. 
Dig.   I    1001.*] 

4.  Insubance  (§  665*)— Adjootmeht  or  Loss 

— FBAUD— SUFFlCrENCY   OF  EVIDENCE. 

In  an  action  on  an  insurance  policy,  provid- 
ing for  an  appraisement  by  two  appraisers,  who 
were  to  select  an  umpire,  to  whom  their  differ- 
ences were  to  be  submitted,  if  they  failed  to 
agree,  evidence  as  to  the  conduct  of  the  appraiser 
appointed  by  the  company,  who,  after  a  disagree- 
ment as  to  a  single  item,  refused  to  i)ermit  the 
other  appraiser  to  have  anything  to  do  with 
the  appraisement  and  substituted  in  his  place 
the  umpire,  whose  selection  he  had  suggested 
and  who  was  apparently  an  unwilling,  though 
passive,  instrument  in  his  hands,  held  to  sup- 
port a  jury  finding  that  his  conduct  prevented 
a  fair  and  impartial  appraisement 

[Ed._Note.— For  other  cases,  see  Insurance. 
Cent   Dig.   §i  1555,  1707-1728;     Dec.    Sik    i 


665.»1 
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fi.  appbai.  ahd  Bbbob  (f  1170*)— Disposition 
or  Causb— Afeikmancb  Not wiihsian  ding 
Ebrobs. 

In  an  action  on  an  insurance  policy  on  an 
intomobile  damaged  by  fire,  the  admission  of 
evidence  as  to  the  value  of  the  aatomobile  be- 
fore and  after  the  fire  was  not  reversible  error, 
within  Rev.  St.  1909,  i  2082,  forbidding  revers- 
als, except  for  errors  materially  affecting  the 
merits,  though  the  policy  fixed  a  different  meas- 
ure of  damages,  where  the  evidence  showed  such 
diifereuce  in  value  to  be  $500,  and  plaintiff's 
experts  testified  to  the  amount  of  the  loss  in 
accordance  with  the  theory  of  defendant  as  to 
the  terms  of  the  policy,  and  placed  tiie  loss  at 
$457.30,  while  the  jury  returned  a  verdict  of 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4032,  4066,  4075.  4098, 
4101,  4454,  4540-4545 ;    Dec  Dig.  §  1170.*] 

6.  IRSDKANCE    (§   660*)— AOTIOSa— EVIDKNO*— 

AuocNi  OF  Loss. 

In  an  action  on  an  insurance  policy  on  an 
aotomobUe  damaged  by  fire,  which  provided  that 
the  loss  should  not  exceed  the  cost  of  repairing 
or  replacing  damaged  parts  with  material  of 
like  kind  and  quality,  where  the  evidence  show- 
ed that  the  automobile  was  practically  new, 
testimony  as  to  the  loBS  sustained  was  not  objec- 
tionable because  the  witnesses  estimated  the 
cost  of  parts  necessary  to  be  replaced  at  the 
cost  of  new  parts,  without  deduction  for  depre- 
eistion;  the  parts  not  being  capable  of  being 
replaced,  except  by  buying  new  parts. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1605;    Dec.  Dig.  §  660.*] 

Appeal  from  Circuit  Court,  Vernon  County ; 
B.  U.  Thurman,  Judge. 

Action  by  L.  G.  Jonea  against  the  Orient  In- 
surance Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant. Ghas.  B.  Gilbert,  of  Nevada,  Mo.,  for 
respondent 

TlUMBLiE,  J.  Respondent  sued  on  a  poli- 
cy of  insurance  covering  an  automobile  which 
liad  been  damaged  by  fire.  The  petition  plac- 
ed the  damages  at  $467.30.  The  answer  ad- 
mitted the  fire,  but  set  up  that,  under  an  ap- 
praisement and  arbitration  made  by  apprais- 
ers appointed  pursuant  to  the  terms  of  the 
policy,  the  damages  had  been  appraised  at 
1206,  by  which  respondent  was  bound,  and 
an  offer  was  made  to  allow  Judgment  to  be 
entered  for  that  amount.  The  amended  reply 
charged  bad  faith  and  misconduct  on  the 
part  of  the  appraiser  selected  by  the  Insur- 
ance company,  whereby  the  award  was  ren- 
dered grossly  Inadequate,  unfair,  and  lnc(Hn- 
plete,  and  that  a  fair  and  Just  appraisement; 
was  not  had,  and  plaintiff,  for  that  reason, 
ought  not  to  be  bound  thereby. 

The  question  of  bad  faith  and  misconduct 
were  submitted  to  the  Jury,  and  they  were 
told  that  If  they  found  from  the  evidence 
that  the  said  appraiser  had  acted  In  bad 
faith,  and  by  his  misconduct  had  prevented 
a  fair  and  Just  appraisement  of  the  loss,  then 
plaintiff  was  not  bound  thereby,  and  In  that 
event  the  Jury  should  return  a  verdict  for  the 
amount  th^  found  from  the  evidence  the 
automobile  was  damaged  by  the  fire,  other- 

•Pof  other 


wise  the  Jury  should  return  a  verdict  for 
$205,  the  amount  of  the  appraisement  The 
Jury  returned  a  verdict  for  $425,  and  the 
Insurance  company  has  appealed. 

[1]  An  award  may  be  disregarded  If  the 
arbitrators  are  guilty  of  bad  faith,  partiality, 
or  misconduct,  substantially  affecting  the  re- 
sult 19  Cyc.  879 ;  Insurance  Co.  of  N.  Amer- 
ica V.  Hegewald,  161  Ind.  631,  loa  dt  643, 
66  N.  E.  902;  Fowble  v.  Phoenbc  Ins.  Co.,  10« 
Mo.  App.  S27,  81  B.  W.  485;  Ostrauder  on 
Insurance  (2d  Ed.)  S  271.  Appellant  does  not 
controvert  this  proposition,  but  contends  that 
there  was  no  evidence  of  any  bad  faith,  par- 
tiality, or  misconduct  resulting  In  an  unfair 
and  unjust  award. 

[2,3]  Fraud  or  bad  faith  can  rarely  be 
proved  by  direct  evidence  expressly  asserting 
that  fact  Many  times  It  appears  only  as  an 
Inference  to  be  drawn  from  the  acts  and  con- 
duct of  the  persons  charged  therewith  and 
the  necessary  result  of  the  misconduct  charg- 
ed and  shown.  The  question  of  partiality, 
bad  faith,  or  fraud  having  been  submitted 
to  the  Jury,  its  verdict  must  be  sustained.  If 
there  Is  substantial  evidence  to  support  It 

[4]  The  terms  of  the  policy  provided  that 
In  case  the  Insured  and  the  company  could 
hot  agree  upon  the  loss,  the  same  should  be 
ascertained  by  two  competent  and  disinterest- 
ed appraisers,  the  Insured  and  the  company 
each  selecting  one,  and  the  two  so  chosen 
should  first  select  a  competent  and  disinter- 
ested umpire ;  that  the  appraisers  should  then 
together  estimate  and  appraise  the  loss,  and, 
falling  to  agree,  they  should  submit  their 
differences  to  the  umpire.  The  agreement 
for  submission  to  appraisers  provided  that 
E.  S.  Weyand  (selected  by  respondent  Jones) 
and  W.  J.  Hempy  (selected  by  appellant)  should 
appraise  the  loss,  and  further  provided  that 
"the  said  appraisers  shall  first  select  a  com- 
petent and  disinterested  umpire  who  shall  act 
with  them  In  matters  of  difference  only." 

The  two  appraisers  met  In  Nevada,  Mo., 
and  selected  one  Chas.  Cress  as  the  umpire 
on  Monday,  January  19,  1914:  Hempy,  the 
appraiser  charged  with  bad  faith  and  miscon- 
duct, was  the  one  appointed  by  the  company. 
He  testified  that  he  lived  In  Kansas  City  and 
was  called  on  by  the  company  to  go  to  Nevada 
to  act  as  appraiser ;  that  It  was  not  the  first 
appraisement  he  had  handled;  that  he  had 
acted  as  appraiser  In  perhaps  25  cases,  some- 
times for  the  company  and  sometimes  tor  the 
insured.  He  also  testified  that  on  the  Sun- 
day before  the  day  on  which  the  umpire  was 
appointed  and  the  appraisement  made,  he 
went  to  Nevada  and  saw  Cress,  who  after- 
wards became  umpire,  and  told  him  he  was 
down  there  In  connection  with  the  loss,  but 
did  not  say  anything  to  him  about  acting'  as 
arbitrator. 

On  Monday  following,  Hempy  proposed  to 
Weyand,  the  other  appraiser,  that  Cress  be 
appointed  as  umpire.    This  was  done.    Hem- 
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py  went  and  got  Cress,  and  after  the  oaths  as 
appraisers  and  umpire  Iiad  been  taken,  the 
three  went  to  the  place  where  the  damaged 
automobile  was.  As  they  drove  np  to  the 
garage,  Hempy  said  to  Cress,  "What  Is  your 
charge  to  Ft.  Scott?"  and  Cress  replied, 
"$10."  Hempy  said  he  was  In  a  hurry  to  get 
oyer  to  Ft  Scott  to  catch  a  2:16  train.  It 
was  then  about  9  o'clock  In  the  morning. 
Cress  was  running  an  automobile  Ilrery  in 
Nevada,  and  Hempy*8  inquiry  had  reference 
to  his  charge  for  conveyance  by  automobile  to 
Ft  Scott  They  then  looked  at  the  automo- 
bile as  it  stood.  The  hood  of  the  radiator  was 
taken  off,  bnt  otherwise  the  car  was  not  taken 
apart  so  that  the  intricate  parts  thereof 
could  be  inspected.  The  first  item  considered 
was  the  radiator.  The  two  appraisers  agreed 
upon  the  loss  as  to  that  They  then  succes- 
sively appraised  and  agreed  upon  the  loss  as 
to  the  wiring  assembly,  the  spark  plugs,  the 
leather  clutch,  the  hose  and  connection,  the 
horn,  and  the  fan  belt  There  is  evidence  tend- 
ing to  show  that  when  they  came  to  the  fend- 
ers, which  appraiser  Weyand  testified  were 
burned  and  warped  and  the  paint  thereon 
blistered,  Hempy  said :  "I  will  not  allow  any- 
thing on  the  fenders."  To  this  Weyand  re- 
plied :  "I  don't  see  why.  The  paint  is  ruined 
<»i  them."  Hempy  replied :  "Well,  I  will  not 
allow  him  any  on  them.  If  yon  don't  like 
it,  we  will  call  Mr.  Cress  In  and  you  can  step 
to  one  side.  We  will  not  agree  on  those  fend- 
ers, and  you  have  got  nothing  more  to  say. 
you  can  stand  to  one  side.  I  have  got  no 
more  business  with  you;  me  and  Mr.  Cress 
will  settle  thla"  Weyand  further  testified 
that  he  tried  to  show  other  damaged  parts  of 
the  automobile  which  he  and  Hempy  had  not 
as  yet  examined,  bnt  Hempy  told  him  to  keep 
quiet;  be  had  nothing  to  say.  Weyand  says 
that  as  much  as  a  half  dozen  different  times 
he  tried  to  call  Hempy's  attention  to  different 
other  damaged  features  about  the  automobile, 
but  each  time  received  the  same  response. 
There  was  evidence  further  tending  to  show 
that  Hempy  and  the  umpire  Cress  proceeded 
to  make  out  a  list  of  damaged  articles,  and, 
when  they  completed  their  appraisement 
Weyand  wanted  to  know  how  much  it  came 
to,  and  Hempy  told  him  it  was  none  of  his 
business.  There  was  also  evidence  that  the 
umpire  Cress  paid  no  attention  to  the  articles 
Weyand  claimed  were  damaged,  saying  he 
did  not  know  whether  he  had  a  right  to  say 
what  they  were  damaged,  as  he  did  not  hard- 
ly know  what  he  was  there  for.  There  was 
also  evidence  to  the  effect  that  after  Hempy 
and  the  umpire  Cress  had  finished  listing  and 
making  their  appraisement  Cress  remarked 
that  not  enough  damage  had  been  allowed. 
To  which  Hempy  replied  that  it  was  plenty; 
that  he  knew  his  business,  for  it  was  not  the 
first  car  he  bad  adjusted  a  loss  on.  The  time 
taken  in  examining  and  making  the  appraise- 
ment by  Hempy  and  Cress  did  not  exceed  30 
«unates,  after  which  they  left  and  went  to 


Cress'  garage;  Weyand  following  them  in. 
When  he  got  inside.  Cress  was  saying  to 
Hempy,  "That  is  not  enough  damage."  Wey- 
and then  called  Cress  outside  and  told  him 
if  he  thought  it  was  not  enough  not  to  sign 
the  award.  Hempy  came  out  and  said: 
"Come  on,  Mr.  Cress,  come  on ;  let's  sign  this ; 
sign  this  up  in  a  hurry."  Cress  and  Hempy 
went  back  in,  and  Weyand  followed,  saying 
to  Cress:  "Charlie,  if  you  say  that  is  not 
enough,  don't  sign  it"  Hempy  tlien  said: 
"Sign  it  I  Sign  it!  Sign  it!"  Cress  then  re- 
marked: "Well,  it  ia  not  enough.  I  guess  I 
will  have  to  sign,  it" — and  placed  hla  name  to 
the  award. 

We  think  there  was  sufflcient  evidence 
from  which  the  Jury  could  find  bad  faith 
and  misconduct  on  the  part  of  Hempy  which 
vitiated  the  award.  Even  if  it  be  true,  as 
contended  by  appellant  that  an  appraiser 
cannot  remain  in  and  conduct  an  appraisal 
for  the  purpose  of  accepting  the  result  if 
satisfactory,  and  then,  merely  because  some- 
thing in  the  procedure  did  not  suit  him,  Idck 
over  the  appraisement  if  the  same  is  not  as 
large  as  he  expected,  still  such  is  not  this 
case.  Weyand  was  not  allowed  to  make 
an  appraisal  if  his  testimony  is  to  be  be- 
lieved, and  we  must  accept  his  testimony  as 
true,  because  the  Jury  were  the  Judges  of 
that^  and  by  their  verdict  have  said  it  was 
true.  He  was  forced  out  of  the  appraise- 
ment by  Hempy,  who  seems  to  have  wanted 
to  get  rid  of  him  as  soon  as  possible  and 
have  substituted  in  his  place  the  umpire 
Cress,  whom  he  had  seen  and  talked  to  be- 
forehand, and  whom  he  had  suggested  to 
Weyand  for  appointment  as  umpire.  Wey- 
and was  forced  out  before  It  was  known 
whether  or  not  an  agreement  could  be  reach- 
ed on  other  items  of  damage,  and  t)efore  it 
was  finally  known  whether  an  agreement 
could  be  reached  even  on  the  fanders.  The 
policy  provided  that  the  loss  should  be  es- 
timated by  the  two  appraisers,  and,  if  they 
failed  to  agree,  their  differences  should  be 
submitted  to  the  umpire.  The  agreement  for 
submission  provided  that  the  umpire  should 
act  with  the  appraisers  "in  matters  of  dif- 
ference only."  It  was  held  in  Home  Ins.  Co. 
V.  Schlffs'  Sons,  103  Md.  648,  64  AU.  63,  that 
in  such  case,  if  the  appraisers  agreed  upon 
some  of  the  items  bnt  disagreed  as  to  others, 
this  did  not  authorize  the  setting  aside  of 
one  of  the  appraisers  and  the  making  of  an 
award  covering  all  the  items,  since  that  was 
not  in  accord  with  the  terms  of  the  submis- 
sion, and  that  sncfa  procedure  will  vitiate 
the  award.  However  this  may  be  with  ref- 
erence to  its  application  to  this  case,  the 
evidence,  if  believed,  is  sufficient  to  show,  or 
to  authorize  a  Jury  to  find,  that  Hempy  was 
not  acting  in  good  faith  in  an  honest  attempt 
to  fairly  and  Impartially  appraise  the  loss 
as  a  disinterested  appraiser  should  have 
done.  He  not  only  refused  to  allow  the  other 
appraiser  an  opportunity  to  agree  with  hina 
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upon  Tariona  Items  of  damage^  but  did  not 
Umself  take  a  namber  of  snch  items  Into 
consideration,  or,  If  he  did,  refused  to  al- 
low Biutlilng  on  tbem.     Nor  did  he  make 
an;  attempt,  by  a  frank  and  conciliatory  ex- 
preBrion  and  ezcbange  of  views,  to  get  to 
an  agreement  With  his  coappralser,  but,  on 
tte  contrary,    by   his   arbitrary.   Irritating, 
and  iDsolting  manner  did  all  he  conld  to 
drlre  tbe  other  appraiser  from  the  work  be- 
fore tb«n.     His  haste  in   rashing  through 
In  30  nolnutes  the  work  of  appraising  the 
loss  apon  the  rarions  damaged  parts  of  an 
Intricate  machine,  which  plaintlfT's  two  au- 
tomobile experts  testified  could  not  be  prop- 
erly Inspected  without  taking  It  apart  so  as 
to  get  at  all  of  Its  mechanism,  and  which 
required  all  of  three  hours  to  perform;  his 
arbitrary  and  unjustifiable  conduct  by  which 
at  tbe  first  opirartunlty,  he  thrust  aside  his 
coappralser  and  substituted  therefor  the  um- 
pire, who  seemed  to  have  been  an  unwilling, 
tlioogh  passive,  instrument  In  his  hands,  so 
tbat  the  appraisement  which  they  signed  was 
Dotbing  more  than  the  expression  of  Hempy's 
will  and  not  the  honest  Judgment  of  both — 
all  these  things.  If  true,  show,  plainer  than 
words,  tbat  Hempy  was  not  a  disinterested 
appraiser  seeking  to  get  at  an  honest  esti- 
fflgte,  which  would  be  fair  and  Just  to  both 
parties,  but  was  acttog  solely  in  the  Inter- 
est of  the  insurance  company.     Even  if  he 
really  thought  the  damage  was  no  greater 
tban  $205,  and  that  his  sui)erior  Judgment 
Bhould  prevail,  yet  bis  unwarranted  course 
of  conduct  was  such  as  to  prevent  a  fair  and 
Impartial    appraisement,    and     the    award 
which  was  signed  was  nothing  more  than  a 
certificate  of  his  arbitrary  and  partial  Judg- 
ment   This  would  at  least  constitute  a  legal 
fraud  upon  the  resi)ondent  and  vitiate  the 
award.    There  was  ample  evidence  to  Justify 
tbe  Jury  in  Its  finding. 

[I]  Complaint  is  made  that  reversible  ei^ 
ror  was  committed  In  allowing  evidence  to 
be  given  of  the  difference  in  value  of  the 
machine  immediately  before  and  after  the 
9re;  tbe  claim  being  made  that  the  policy 
created  a  different  measure  of  damages. 
Even  if  this  claim  be  true,  we  cannot  see 
wherein  the  admission  of  such  evidence 
would  be  grounds  for  reversal,  if  section 
2082,  S.  S.  Mo.  1909,  Is  to  be  given  any  ef- 
fect whatever.  The  evidence  complained  of 
abowed  that  the  difference  in  value  was  |500. 
PlalntifTs  experts,  however,  in  testifying  to 
tbe  amount  of  the  loss,  did  so  in  accordance 
with  the  theory  of  appellant  as  to  the  terms 
of  the  policy,  and  placed  the  loss,  under  that 
method,  at  $467.30,  and  said  thalt  even  then 
the  car  would  not  be  in  as  good  condition 
as  it  was  before  the  fire.  The  Jury  returned 
a  verdict  of  |425.  We  cannot  see  wherein 
tbe  appellant  was  injured  by  the  evidence 
complained  of,  even  if  its  admission  was  er- 
roneous. 


[I]  Some  objection  la  made  to  the  way 
plaintlfr's  experts  arrived  at  $457.30  as  the 
loss  sustained,  because  they  estimated  the 
cost  of  certain  parts  necessary  to  be  replaced 
at  their  cost  when  new,  without  deduction  for 
depredation.  But  the  evidence  showed  the 
automobile  was  practically  new,  having  been 
run  very  little.  The  policy  provided  that  the 
loss  should  not  exceed  what  it  would  cost 
the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality.  The 
respondent  could  not  replace  the  articles, 
except  by  buying  tbem  new.  Other  objec- 
tions are  made,  but  they  are  without  mellt. 

Tbe  Judgment  la  affirmed.    All  concur. 


QERMAN-AMERICAN  BANK  v.  CRAMERX. 

(No.  11226.) 

(Kansas    City    Court   of    Appeals.     Missouri. 

Nov.  23,  1914.) 

1.  Appeal  ano  Ebbob  ({  430*)— Dibhisbai^ 
Failure  to  Give  Notice— Good  Cause. 

Under  Rev.  St  1900,  i  2071,  providing  that 
if  the  notice  of  the  suing  out  of  a  writ  of  er- 
ror be  not  given,  the  writ  shall  be  dismissed, 
unless  good  cause  for  such  failure  be  shown, 
a  allowing  that  the  notice  was  mailed  to  the 
chief  counsel  on  the  opposite  side,  altliou^b 
there  was  local  counsel  in  the  same  place,  in 
time  to  have  reached  him  in  due  course  of  mail 
with  three  days  to  spare,  but  which  notice  was 
never  received,  discloses  good  cause  for  the  fail- 
ure to  give  notice. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  2173.  2174,  3126;  Dec 
Dig.  i  430*] 

2.  Evidence  (J  20*)  —  Judicial  Notice  — 
CouBSE  or  Mail. 

The  court  can  take  ludicial  notice  that  a 
letter  mailed  in  Macon  City  on  the  fifth  of  the 
month  should  be  delivered  to  the  addressee  in 
Bowling  Green  on  the  sixth  or  seventh  of  the 
same  month. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  24;   Dec.  Dig.  {  20*] 

Error  to  Circuit  (3ourt,  Macon  County; 
Nat  M.  Shelton,  Judge. 

Action  by  tixe  German-American  Bank 
against  George  W.  Cramery.  Judgment  for 
the  defendant,  and  plaintiff  brings  error. 
Defendant's  motion  to  rtiamigg  the  writ  of 
error  denied. 

T.  L.  Anderson,  of  Hannibal,  and  B.  6.  Mat- 
thewa  ft  Sod,  of  Macon,  for  plaintiff  In  error. 
Nat  M.  Lacy,  of  Macon,  and  Hostetter  &  Hal- 
ey, of  Bowling  Green,  for  defendant  In  error. 

EIXISON,  P.  J.  PlaintUTa  action  was  in- 
stituted on  two  promissory  notes.  The  Judge- 
ment in  the  trial  court  was  for  the  defend- 
ant Afterwards  plaintiff  appealed  to  this 
court  and  then  dismissed  the  ai^>eal,  and  on 
the  28th  of  January,  1914,  sued  out  a  writ 
of  error  returnable  the  2d  day  of  March 
thereafter.  Defendant  has  filed  a  motion 
to  dismiss  the  writ  for  failure  to  give  him  20 
days'  notice  before  the  return  day,  as  re- 
quired by  section  2071,  B.  S.  1909.  Plaintiff 
resists  the  motion. 
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The  following  Is  made  to  appear  In  affi- 
davits of  the  attorneys  In  the  cause:  The 
suit  was  brought  In  Marion  county,  and  the 
venae  changed  to  Macon  county,  where  It 
was  tried.  Defendant's  chief  counsel  resid- 
ed in  Bowling  Green,  Pike  county,  perhaps 
75  miles  from  Macon  City,  where  plaintiff's 
attorneys  reside.  In  addition  to  defendant's 
chief  counsel,  he  had  local  counsel  at  Macon 
City.  On  the  5th  of  February,  1914,  plain- 
tiff's attorney  mailed  a  written  notice  of 
suing  out  the  writ  of  error  to  defendant's 
attorney  at  Bowling  Green,  accompanied  by 
a  letter,  requesting  him  to  inclose  the  same 
to  the  clerk  of  this  court  at  Kansas  City. 
Plaintiff's  attorney  supposed  the  notice  was 
received  and  sent  to  the  clerk  as  requested, 
but  In  fact  the  notice  was  never  received 
by  defendant's  attorney.  Being  mailed  on 
the  5th,  we  can  Judicially  notice  that,  in 
regular  course,  it  should  have  been  in  the 
hands  of  defendant's  attorney  on  the  next 
day,  the  6th,  or  if,  perchance,  mailed  at 
Macon  too  late  on  the  5th  to  arrive  Id  Bowl- 
ing Green  and  be  distributed  before  the 
close  of  business  hours  the  next  day,  It,  at 
farthest,  should  have  been  received  on  the 
7th,  which  would  have  been  In  time  for  the 
legal  notice,  with  three  days  to  spare. 

The  statute  aforesaid,  requires  that,  "If 
such  notice  be  not  served,  the  writ  shall  be 
dismissed,  unless  good  cause  for  such  failure 
be  shown;"  and  we  are  of  the  opinion  that 
the  foregoing  facts  disclose  a  good  cause. 
The  motion  to  dismiss  will  therefore  be  over- 
ruled. Defendant,  perhaps  in  reliance  upon 
his  motion,  has  not  filed  any  briefs,  and  the 
cause  will  be  continued  to  the  next  term, 
and  In  the  meantime  he  may  file  briefs  as 
though  the  case  had  been  originally  docketed 
for  that  term.    The  other  Judges  concur. 


BATOMBTE  t-  MISSOURI  BENEFIT 
ASS'N.    (No.  11247.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  2,  1914.     Rehearing  Denied 

Nov.  23,  1914.) 

1.  INSUBANCB     (§     84*)   —  COMPENSAHOW     OF 

Agents— SuFFioiENOT  of  Evidence. 

In  an  action  by  an  insurance  solicitor  for 
the  balance  claimed  to  be  due  on  commissions 
earned,  where  defendant  claimed  that  its  writ- 
ten offer  of  commisaiona  at  a  specified  rate  was 
orally  modified  before  it  was  accepted  by  plain- 
tiff, evidence  held  insufiicient  to  support  a  judg- 
ment for  plaintiff. 

[Ed.    Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  §|  111-114;    Dec.  Dig.  g  84.*] 

2.  Contracts  (§  28*)— Offeb  and  Acceptance 
—  Modification  of  Offeb  —  Buboen  or 
Proof. 

Where  defendant  made  a  written  offer  to 
plaintiff  which  was  not  accepted  by  him  before 
a  conversation  took  place  at  which  defendant 
claimed  that  the  written  offer  was  modified, 
the  burden  is  upon  the  plaintiff  to  prove  that 


defendant's  offer  at  the  time  he  accepted  it  was 
the  same  as  the  written  offer. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  133-140,  1755,  1782-1784,  1785^^, 
1820,  1821;  Dec.  Dig.  I  28l») 

Appeal  from  Circuit  Court,  Clinton  County; 
A.  D.  Burnes,  Judge. 

Actimi  by  William  BatcUffe  against  the 
Missouri  Benefit  Association.  Judgment  for 
the  plaintiff  In  the  circuit  court  on  appeal 
from  a  justice  of  the  peace,  and  defendant 
appeals.    Reversed. 

Frost  &  Frost,  of  Plattsburg,  and  Martin 
E.  Lawson,  of  Liberty,  for  appellant  D.  B. 
Cross  and  R.  H.  Musser,  both  of  Plattsburg, 
for  respondent 

JOHNSON,  J.  Plaintiff  sued  In  a  Justice 
court  to  recover  a  remainder  due  him  for 
services  rendered  defendant  under  a  contract 
of  employment.  Defendant  does  not  deny 
that  the  services  were  rendered  as  alleged, 
but  claims  the  agreed  compensation  was  paid 
in  fulL  Defendant  is  a  corporation  engaged 
in  a  small  way  In  the  life  insurance  business, 
with  headquarters  at  Edgerton  In  Platte 
county.  It  Issues  policies  for  $100,  $200,  and 
$500,  respectively,  the  premiums  payable 
monthly,  and  accepts  such  risks  on  the  lives  of 
children  over  five  years  of  age.  One  of  the  wit- 
nesses speaks  of  the  business  as  "burial  insur- 
ance." Plaintiff  was  a  solicitor  employed  by 
defendant  for  about  one  year  under  an  agree- 
ment that  he  was  to  receive  a  salary  of  $50 
per  month  and  a  commission  on  each  policy 
secured  by  him.  The  controversy  which  gave 
rise  to  this  action  Is  over  -the  rate  of  com- 
mission plaintiff  was  to  receive  on  each  poli- 
cy of  $100  or  $200  written  on  the  life  of  a 
child  between  the  ages  of  5  and  15  years. 
Plaintiff  contends  that  the  agreed  commis- 
sion was  50  cents  on  each  policy  of  that  class, 
while  defendant  Insists  that  It  was  25  cents. 
It  was  agreed  by  the  parties  In  the  circuit 
court,  where  the  cause  was  tried  on  appeal, 
that  If  the  contract  of  employment  fixed  a 
rate  as  stated  by  plaintiff  he  Is  entitled  to  re- 
cover $180  from  defendant,  and  that  If  de- 
fendant's version  of  the  contract  Is  correct 
plaintiff  has  heen  pa^d  In  full  for  his  services 
and  Is  not  entitled  to  recover  in  any  sum. 
This  issue  was  decided  in  favor  of  plaintiff 
In  the  circuit  court,  and  defendant  appealed. 
The  principal  contention  of  counsel  for  de- 
fendant Is  that  the  evidence  most  favorable 
to  plaintiff  does  not  tend  to  support  his  claim 
to  the  larger  commission,  and  therefore  that 
defendant's  demurrer  to  the  evidence  should 
have  been  sustained. 

[1]  The  employment  of  plaintiff  began  No- 
vember 1,  1912.  Two  weeks  or  more  before 
that  date  the  president  of  the  company  vlsie- 
ed  plaintiff,  who  was  at  Wallace  In  Buchanan 
county,  for  the  purpose  of  offering  him  em- 
ployment In  the  conversation  that  ensued 
the  president  told  plaintiff  the  salary  would 
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Lie  $S0  per  month,  and  in  addition  the  com- 
pany would  pay  certain  commissions,  among 
wUch  was  a  commission  of  50  cents  on  eacb 
application  for  a  $100  or  ?200  policy  procured 
by  plaintill.  This  ofFer  was  "taken  under  ad- 
rL<!ement"  by  plalnttfF,  who  went  to  Holden 
to  transact  some  business.  While  there  he 
wrote  to  defendant  requesting  that  an  offer 
be  made  in  writing.  Under  date  of  October 
22,  1912,  defendant  answered  by  letter  stat- 
ing the  terms  of  its  ofTer,  including  the  pay- 
ment of  a  commission  of  60  cents  on  each 
$100  and  $200  application.  Plaintiff  did  not 
answer  that  letter,  and  on  October  26tb  de- 
fendant wrote  him  another  letter,  as  follows: 
"We  are  getting  ont  some  new  advertising 
matter,  and  making  some  material  changes  in 
onr  association,  and  it  will  be  necessary  for 
yon  to  come  to  the  office  before  beginning  ttie 
work  for  onr  association,  and  Mr.  McComas  re- 
qoests  that  you  come  to  our  office  on  Fri- 
day, November  Ist,  so  that  we  can  give  you 
full  instruction  in  reference  to  the  work,  and 
explain  to  you  the  changes  that  we  liave  made. 
Hoping  this  will  meet  with  your  approval,  we 
are,"  etc. 

Plaintiff  went  to  Edgerton  in  response  to 
this  letter  and  was  informed  that  defendant 
had  lowered  the  rate  of  premiums  on  $100 
and  $200  policies  Issued  to  children  between 
5  and  15  years  of  age,  and  the  o£Bcers  of  de- 
fendant state  they  informed  plaintiff  that  his 
commission  on  such  applications  would  be  25 
cents  Instead  of  60  cents  each,  as  stated  in 
the  letter  of  October  22d.  Plaintiff  states 
tliat  bis  visit  to  the  office,  which  covered 
practically  the  whole  day,  was  occupied  with 
a  "rehearsal  of  the  contract  by  which  I  was 
to  work,  and  I  got  instructions  how  I  was  to 
appoint  collectors  and  what  they  were  to 
have.*'  We  quote  excerpts  from  his  cross- 
examination: 

"Q.  Now,  when  you  were  there  Mr.  Sturgls 
and  Mr.  McComas  explained  to  you  it  was 
necessary  to  make  a  change  in  the  rates  because 
of  a  change  in  the  rate  of  insurance,  didn't 
they?  A.  Not  on  my  part.  Q.  Did  they  say 
there,  or  did  you  say  anything  about  what  yon 
were  to  get  for  writing  children  between  5  and 
15?  A.  I-  don't  remember;  if  they  did,  I 
don't  remember  it  Q.  You  are  positive  that 
they  did  not  say  that?  A.  No,  sir;  I  didn't 
underEtand  them  to  be  talking  to  me  at  all,  be- 
cause I  had  my  contract" 

By  the  latter  expression^  "because  I  had 
my  contract,"  plaintiff  refers  to  defendant's 
letter  of  October  22d,  which  he  regards  as 
constituting  the  entire  contract  between  him 
and  defendant  and  in  which  the  rate  in  ques- 
tion was  fixed  at  50  cents  for  each  applica- 
tion. 

On  December  6th,  following  this  Interview, 
defendant  wrote  plaintiff  inclosing  a  state- 
ment of  the  commission  account  in  which  the 
rate  of  commission  on  the  applications  sent 
in  by  plaintiff  belonging  to  the  class  In  dis- 
pute was  stated  as  25  cents,  and  a  check  was 
inclosed  in  settlement  of  the  account.  Plain- 
tiff cashed  the  check  and  wrote  defendant 
claiming  that  the  settlement  should  have  been 
on  the  higher  rate  and  requesting  a  remit- 
tance to  cover  the  difference.  Defendant,  un- 
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der  date  of  December  16th,  replied  In  a  long 
letter  repeating  the  oral  agreement  made  at 
the  office  on  November  1st,  by  which  the  rate 
was  changed  to  25  cents.  Plaintiff  did  not 
reply  to  this  letter  and  claims  he  did  not  re- 
ceive it.  He  asserts  that  in  the  following 
February  he  visited  the  office  and  complained 
of  not  receiving  the  full  commissions  due 
him,  and  was  told  to  "go  ahead  and  get  the 
business,  we  will  pay  you." 

All  of  the  monthly  statements  of  commis- 
sions and  accompanying  remittances  sent  by 
defendant  to  plaintiff  were  on  the  basis  of 
the  low§r  rate.  Plaintiff  received  these  stato- 
ments  and  cashed  the  checks  without  further 
protest,  but,  as  be  states,  with  the  mental 
reservation  that  he  accepted  them  "on  ac- 
count and  not  in  full  settlement."  As  to  the 
conversation  at  the  office  In  February,  the 
president  of  defendant  states  that  plaintiff, 
referring  to  the  letter  of  October  22d,  said, 
"Tou  better  take  up  this  contract  I  have,"  to 
which  the  president  replied: 

"No,  that  isn't  necessary,  because  we  under- 
stand each  other.  You  have  your  statement, 
and  we  understand  each  other  all  right." 

We  have  not  stated  all  the  facts  and  cir- 
cumstances in  evidence,  but  those  we  have 
mentioned  are  enough  to  show  that  the  mis- 
understanding between  the  parties  sprang 
from  the  mistaken  view  of  plaintiff  that  the 
letter  of  October  22d  constituted  the  entire 
contract,  that  it  became  effective  as  a  con- 
tract before  the  visit  of  plaintiff  to  defend- 
ant's office  on  November  1st,  and  was  not 
modified  by  the  conversation  held  on  that 
occasion. 

The  letter,  as  clearly  shown  by  its  contents, 
was  nothing  more  than  an  offer  of  employ- 
ment, which  could  not  ripen  into  a  contract 
until  its  acceptance  by  plaintiff.  His  own  tes- 
timony shows  that  he  had  not  accepted  the 
offer  at  the  time  he  visited  defendant's  office 
in  response  to  the  letter  of  October  26th 
asking  him  to  come  and  stating  that  impor- 
tant changes  were  being  made  of  wlilcb  It 
would  be  necessary  to  Inform  him.  The  con- 
tract therefore,  consisted  of  the  terms  stated 
in  the  letter  of  October  22d  as  modified  in 
the  oral  agreement  which  accompanied  its 
first  acceptance  by  plaintiff.  In  effect,  the  de- 
fendant said  to  plaintiff,  "You  have  not  ac- 
cepted our  written  offer,  and  we  renew  it, 
with  the  exception  that  the  rate  of  commis- 
sion on  applications  for  $100  and  $200  pol- 
icies on  children  between  5  and  15  years  will 
be  25  cents  Instead  of  50  cents  as  stated  in 
that  letter;"  and  plaintiff  replied,  "I  wUl 
accept  the  offer  in  the  letter  as  modified." 

This  is  not  an  Instance  where  a  written 
contract  is  claimed  to  have  been  modified  by 
a  subsequent  oral  agreement  The  rule  in 
such  cases  is  that: 

"Where  the  parties  vary  the  original  terms 
of  the  agreement  by  substituting  something  else, 
for  the  whole  or  for  particular  parts  of  the 
agreement,  there  the  substituted  things  become 
a  part  of  the  agreement,  and  the  parts  dispens- 
ed with  are  no  longer  any  part  of  the  agree- 
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ment."  Hdm  v.  'WTIflon,  4  Mo.  41,  28  Am.  Dec. 
336 :  Woods  t.  Stephens,  46  Mo.  556 ;  England 
y.  Houser,  163  Mo.  App.  1,  145  S.  W.  514. 

[2] ,  But  this  Is  a  case  where  a  written  offer 
is  orally  modified  before  its  acceptance,  In 
which  case  the  contract  consists  of  the  terms 
expressed  in  the  offer  as  subsequently  altered. 
Under  the  facts  as  disclosed  by  plaintiff  him- 
self, the  burden  was  not  on  defendant  to 
prove  that  the  written  offer  had  been  subse- 
quently changed  by  oral  agreement,  but  was 
on  plaintiff  to  show  that  at  the  time  of  Ills 
acceptance  the  terms  of  the  final  agreement 
allowed  him  the  higher  rate.  His  testimony 
on  this  point  is  most  unsatisfactory,  and 
when  rightly  analyzed  amounts,  not  to  a  de- 
nial that  defendant  did  tell  him  the  rate  of 
commission  would  be  lowered  to  25  cents,  but 
to  a  belief  on  his  part  that  the  rate  was  un- 
alterably fixed  in  the  letter  and  would  not  be 
affected  by  the  declaration  of  defendant  of 
a  purpose  to  change  it  Considering  the  im- 
portance of  the  subject  to  him  and  the  fact 
that  he  had  been  summoned  to  the  office  to 
receive  advice  of  important  changes,  his 
statement  on  the  witness  stand  that  be  did 
not  remember  whether  or  not  anything  was 
said  about  lowering  the  rate,  "because  I  had 
my  contract,"  Is  a  substantial  admission  that 
the  declaration  of  a  change  was  made  by  de- 
fendant and  that  plaintiff  thought  he  could 
ignore  it  and  still  claim  the  compensation 
provided  in  the  written  offer. 

There  is  no  substantial  evidence  of  the  ex- 
istence of  a  contract  for  the  higher  rate,  and 
it  follows  Uiat  the  Judgment  must  be  revers- 
ed.   All  concur. 


ROBINSON  V.  HAMMOND  PACKING  CO. 
(No.  11063.) 

(Kansas  City  Court  of  Appeals.     Missouri.   . 
Nov.  23,  1914.) 

1.  MABTES    and    SkBVANT    (i    258*)— INJUBIXS 

TO  Sebvakt— Petition. 

Where  the  petition  charged  that  plaintiff, 
while  at  work  in  defendant's  hog-killing  room,  at 
tiie  north  end  of  which  was  a  sewer  full  of 
scalding  water,  slipped  and  fell  into  the  sewer, 
which  was  negligently  left  uncovered,  defendant 
having  allowed  the  floor  to  become  slippery,  the 
negligence  charged  is  not  the  maintenance  of  the 
sewec  but  the  failure  to  protect  and  cover  it 
while  filled  with  scalding  water. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  g{  816-836;  Dec.  Dig.  g 
258.  •] 

2.  Masteb  and  Sebvant  (S  219*)  — Irjubixs 
TO  Sebvant— Assumption  of  Risk. 

Where  an  employe  in  the  hog-killing  room 
of  a  packing  plant  slipped  and  fell  into  an  open 
sewer  containing  boiling  water  in  which  refuse 
was  dumped,  and  he  was  a  mature  man  and  had 
been  engaged  there  for  some  time,  he  must  be 
held  to  have  assumed  the  risk  of  injury,  for  a 
servant  assumes  the  ordinary  risks  inherent  in 
the  nature  of  the  business  upon  which  he  en- 
ters, so  far  as  they  are  readily  discernible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  610-624;  Dec.  Dig.  i 
21».»] 


3.  Master   and  Sebvant  (|  288*)— iNJtTBiEfl 

TO  SEBVAttT— Assumption  of  Risk. 

Where  the  sewer  ordinarily  contained  only 
lukewarm  water,  but  on  the  particular  occasion 
when  the  servant  slipped  was  filled  with  boil- 
ing water,  the  servant  cannot  be  held,  as  a  mat- 
ter of  law,  to  have  assumed  the  risk  of  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g|  1068-1088;  Dec.  Dig.  I 
288.*] 

4.  Masteb  and  Sebvant   (§  264*)— Injitbies 
TO  Sebvant— JuBY  Question— Vabiance. 

Where  plaintiff's  petition  charged  that  he 
slipped  into  a  sewer  at  one  end  of  defendant's 
hog-killing  room,  which  was  negligently  left  un- 
covered, proof  that  be  stepped  into  the  sewer  at 
another  point,  where  it  was  equipped .  with  a 
cover,  constitutes  a  fatal  variance,  and  no  recov- 
ery can  be  bad  for  negligence  in  allowing  the 
sewer  to  become  filled  with  boiling  water  where 
no  such  negligence  was  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  861-876;  Dec.  Dig.  § 
264.*] 

Appeal  from  Clrcnlt  Court,  Buchanan  Coun- 
ty ;  Chas.  H.  Mayer,  Judge. 

Action  by  Manford  D.  Robinson  against  the 
Hammond  Packing  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Samuel  I.  Motter  and  O.  B.  Shultz,  both 
of  St  Joseph,  for  appellant  Goldman  & 
Liberman,  of  St.  Joseph,  and  Broaddus  & 
Crow,  of  Kansas  Ciiy,  for  respondent 

TRIMBLE,  J.  Plaintiff  was  employed  In 
the  "hog-klUing"  room  of  defendant's  pack- 
ing house.  In  the  floor  was  a  drain  or  sewer 
about  nine  inches  wide  and  eight  Inches  deep. 
It  ran  the  entire  length  of  the  room  (about 
75  feet)  from  north  to  south,  and  was  used 
to  carry  the  water,  grease,  scum,  blood,  and 
filth  which  necessarily  fell  upon  the  floor  in 
the  prosecution  of  the  work.  An  overflow 
pipe  from  the  plant's  hot-water  tank  con- 
nected with  this  sewer  at  the  south  end,  and 
hot  water  ran  through  the  sewer  to  cleanse 
the  same  and  to  better  cut  the  grease  therein. 
It  was  also  an  outlet  for  the  hot  and  cold 
water  alternately  used  in  cleaning  the 
floor.  The  floor  of  this  room,  where  hogs 
were  killed,  scalded,  cleaned,  and  dressed 
would  necessarily  become  wet,  greasy,  and 
slippery  during  the  prosecution  of  the  work. 
On  the  16th  of  December,  1912,  about  6 
o'clock  in  the  evening,  plaintiff,  while  per- 
forming certain  duties  required  of  blm  in 
cleaning  up  after  the  day's  killing  had  stop- 
ped, slipped  on  said  floor,  and  his  left  foot 
went  into  the  scalding  water  in  the  sewer 
and  was  injured.  He  brought  this  suit  to 
recover  damages. 

[1]  The  petition  alleged  that  the  north  end 
of  the  sewer,  filled  with  scalding  water,  was 
uncovered  and  unprotected  for  a  distance  of 
16  feet  The  negligence  charged  was  that  the 
defendant  "carelessly  and  negligently  per- 
mitted the  floor  of  the  said  hog-kUling  room 
to  become  covered  with  oily  and  greasy  sub- 
stances, so  that  plaintiff,  while  engaged  In  his 
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osual  course  of  employment  and  exercising 
due  care  for  his  safety,  was  caused  to  slip 
and  fall  at  a  point  on  the  above-mentioned 
floor,  near  the  sewer,  and  was  made  to  fall 
into  the  said  sewer,  which  was  filled  with 
scalding  hot  water,  and  was  uncovered  at 
that  point,"  that  defendant  "knew,  or  should 
have  known,  that  the  sewer  Into  which  plain- 
tiff fell  was  full  of  scalding  hot  water,  and 
that  the  floor  in  the  said  hog-killing  room 
was  slippery  and  a  dangerous  place  to  work, 
on  account  of  the  oily  and  greasy  substances 
on  said  floor,  and  that  plaintiff  or  any  other 
employ^  would  be  apt  to  fall  on  said  floor, 
and  would  be  apt  to  fall  in  said  sewer,  yet  the 
defendants  negligently  and  carelessly  failed 
to  provide  said  sewer  with  a  cover,  keep  it 
covered,  and  to  protect  It"  It  is  clear,  there- 
fore, that  the  negligence  charged  In  the  peti- 
tion was  not  in  permitting  scalding  water  to 
be  in  the  sewer,  but  in  failing  to  provide  the 
sewer  with  a  cover,  and  In  falling  to  keep 
It  covered  and  protected  while  maintaining 
It  full  of  hot  water  in  a  slippery  floor.  In 
other  words,  the  petition  alleges  that  de- 
fendant did  not  perform  its  duty  of  furnish- 
ing plaintifC  with  a  reasonably  safe  place  to 
work  In  that  it  negligently  failed  to  cover 
the  sewer.  The  answer  was  a  general  denial 
coupled  with  a  plea  of  contributory  negligence 
and  assumption  of  risk. 

There  is  no  dispute  over  the  fact  that  dur- 
ing the  day,  while  the  work  of  killing  and 
cleaning  is  going  on,  the  greater  portion  of 
the  sewer  (Including  that  where  plalntllt 
performed  his  duties  of  hoisting  to  the  plat- 
form hogs  that  have  rolled  therefrom  to  the 
floor),  was  covered  with  a  board  fitted  there- 
uD.  But  plainUtr  claims  that  at  the  north 
end  of  the  sewer,  for  a  distance  of  from  five 
to  eight  feet,  there  was  no  covering  and  never 
had  been  any,  and  that  in  walking  north 
alongside  the  sewer  and  on  the  west  side 
thereof  he  came  to  this  unprotected  portion  of 
the  sewer,  and  while  passing  around  a  pile 
of  apparatus  at  the  foot  of  a  post  he  stepped 
nearer  the  sewer,  and  his  feet  slipped  on  the 
greasy  wet  floor  and  his  left  foot  went  into 
the  sewer.  Although  It  was  after  killing  had 
ceased  for  the  day  and  the  men  were  en- 
gaged in  cleaning  the  room,  plaintiff  says 
they  had  not  yet  raised  the  cover,  which  was 
maintained  over  the  sewer  at  all  points  ex- 
cept the  few  feet  at  the  unprotected  north 
end.  Defendant  claims,  and  offered  testimony 
tending  to  prove,  that  It  was  necessary  to 
take  the  cover  off  in  order  to  clean  the  floor, 
that  the  cover  was  off  and  the  men  were  en- 
gaged In  cleansing  the  floor,  and  that,  while 
the  sewer  was  thus  open,  the  plaintiff  stepped 
Into  the  sewer  near  the  south  end.  At  the 
close  of  plaintiff's  testimony,  and  again  at 
the  close  of  all  the  testimony,  the  defendant 
demurred  to  the  evidence,  but  was  overruled. 
The  Jury  returned  a  verdict  for  |2,000  and 
defendant  has  appealed. 

[2]  It  is  urged  by*  defendant  that  plaintiff 


is  not  entitled  to  recover.  This  contention  Is 
based  upon  the  fact  that  the  injury  was  al- 
leged to  be  due  solely  to  the  slippery  floor  and 
the  failure  to  maintain  a  covering  for  the 
sewer.  And  defendant's  point  is  that  since 
the  slippery  condition  of  .the  floor  is  a  neces- 
sary incident  to  the  business  of  killing  and 
dressing  hogs,  and  the  sewer  was  a  method 
adopted  by  defendant  to  dispose  of  the  waste 
and  sewage  of  that  department,  and  plaintiff 
was  fully  aware  of  the  fact  that  it  was  open 
and  unprotected,  then  plaintiff  assumed  the 
risk  and  cannot  recover.  Plaintiff  was  a 
mature  man.  He  had  had  six  or  seven  years' 
experience  as  an  employ^  in  packing  houses. 
He  had  worked  in  the  hog-killing  room  In 
question  at  various  times  before. '  He  admit- 
ted having  worked  the  last  time  in  this  room 
for  at  least  a  month  prior  to  the  accident, 
but  would  not  say  how  much  longer.  His 
foreman  says  he  had  worked  there  for  seven 
months  before.  Whatever  the  length  of  time, 
he  admitted  that  he  was  perfectly  familiar 
with  the  conditions  in  the  room.  It  is  also 
undisputed  that  the  slippery  condition  of  the 
floor  was  a  necessary  and  unavoidable  inci- 
dent of  the  work  carried  on.  Plaintiff  also  ad- 
mits that  he  knew  the  northern  portion  of  the 
sewer  was  uncovered,  never  had  been  cover- 
ed, and  that  he  bad,  prior  to  the  accident,  ob- 
served the  sewer,  and  that  while  the  south 
portion  was  covered,  the  northern  portion 
was  not.  In  fact,  he  admitted  that  the  sewer 
bad  to  be  kept  open  at  the  north  end  in  order 
that,  at  intervals,  the  hair  from  the  scalded 
hogs,  which  came  out  on  the  floor  and  col- 
lected in  the  sewer,  could  be  removed  there- 
from so  as  to  prevent  it  from  getting  choked  ; 
but  he  says  this  opening  need  not  have  been 
more  than  14  inches  long,  while  defendant 
allowed  it  to  be  open  and  unprotected  for  a 
distance  of  from  five  to  eight  feet  He  was 
well  aware  of  this  fact  because  he  frequent- 
ly removed  the  hair  from  the  sewer  at  the 
north  end,  and  could  not  help  but  know  the 
extent  of  the  opening,  even  if  his  knowledge 
of  the  room  did  not  otherwise  disclose  it  to 
him.  So  that  there  is  no  question  but  that  he 
knew  the  extent  of  the  opening,  and  the  slip- 
perlness  of  the  floor. 

The  proof  showed,  further,  that  the  sewer 
had  to  be  in  the  floor  in  accordance  with  gov- 
ernmental regulations  concerning  cleanliness, 
and  that  in  character  and  method  of  main- 
tenance it  was  like  all  other  sewers  in  hog- 
killlng  rooms.  Plaintiff  says,  however,  that 
the  sewer  in  the  cattle  department  was  en- 
tirely covered.  Whether  it  was  necessary  to 
have  an  opening  in  that  sewer  to  remove  the 
hair  Is  not  shown.  Cattle  are  not  scalded, 
but  are  skinned  with  the  hair  remaining  on 
the  hide,  so  that  it  may  be  no  opening  is  re- 
quired to  be  maintained  as  in  the  hog  room. 

A  servant  assumes  the  ordinary  risks  in- 
herent in  the  nature  of  the  business  upon 
which  be  enters  so  far  as  they,  at  the  time  of 
entering  the  business,  are  known  or  should 
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be  readily  dlscenilble  by  a  person  of  bis  age 
aud  capacity,  in  tbe  exercise  of  ordinary  care. 
And  wiiere  a  business  is  obviously  dangerous, 
and  is  conducted  In  a  manner  wliicb  is  fully 
known  to  tbe  servant  at  tbe  outset,  be  as- 
sumes tbe  risk  of  its  conduct  in  tbat  manner, 
although  a  safer  method  could  have  been 
adopted.  1  Sbearm.  and  Redf.  on  Neg.  (6tb 
Ed.)  f  207e. 

"It  is  well  settled  that  a  servant  assumes  the 
risk  of  every  defect  of  which  he  had  actual  or 
constructive  notice  when  he  accepted  the  em- 
ployment so  far  as  he  comprehends,  or  onght  to 
comprehend,  the  peril  involved,  even  though  sucli 
defect  vi(u  due  to  the  master's  personal  negli- 
gence, provided  there  was  no  express  promise  to 
remove  the  defect"  1  Shearm.  and  Bedt  on 
Meg.  (6th  Ed.)  §  20&. 

Where  tbe  conditions  are  constant  and  long 
standing,  and  tbe  danger  Is  one  tbat  is  sug- 
gested by  tbe  common  knowledge  which  all 
possess,  and  both  tbe  conditions  and  dangers 
are  obvious  to  tbe  common  understanding, 
and  tbe  employe  Is  of  full  age,  intelligence, 
and  adequate  experience,  and  all  these  ele- 
ments of  tbe  problem  appear  without  con- 
tradiction from  tbe  plaintUI's  own  evidence, 
tbe  question  of  assumption  of  risk  becomes 
one  of  law  for  tbe  decision  of  the  court  Pat- 
ton  V.  Texas  Ky.  Co.,  179  U.  S.  658,  21  Sup. 
Ct  275,  45  L.  Ed.  361. 

Now,  before  we  can  uphold  defendant's  con- 
tention and  debar  plaintifF  from  any  right  of 
recovery  on  tbe  ground  of  assumption  of 
risk,  we  must  say  tbat  tbat  assumption  ap- 
pears as  matter  of  law.  There  is  no  doubt 
but  what  the  books  are  full  of  cases  holding 
tbat  a  master  may  conduct  his  business  in 
bis  own  way  and  according  to  bis  own  meth- 
ods, and  a  servant  who  knows  tbe  hazards 
of  that  way  and  engages  In  the  service  as- 
sumes tbe  risk.  Saversnlck  t.  SchwarzcMld, 
etc.,  Ck).,  141  Mo.  App.  509,  125  S.  W.  1192: 
Harrington  v.  Wabash  Ry.  Co.,  104  Mo.  App. 
663,  78  S.  W.  662.  There  are  also  many  cas- 
es in  which  tbe  appellate  courts  have  held, 
as  matter  of  law,  that  tbe  plaintifC  assumed 
tbe  risk  and  therefore  could  not  recover. 
Such,  for  example,  is  the  case  of  Disano  v. 
New  England  Steam  Brick  Co.,  20  R.  L  452, 
40  Atl.  7.  There  a  servant  was  employed  tn 
shoveling  clay  from  a  slippery  platform  into 
an  unprotected  opening.  While  so  doing  be 
slipped  into  the  opening  and  was  injured.  It 
was  held  as  matter  of  law  tbat  be  bad  assum- 
ed the  risk.  A  similar  case,  among  many  oth- 
ers, is  the  case  of  Tinkbam  v.  Sawyer,  153 
Mass.  485,  27  N.  E.  6,  where  a  plaintiff  work- 
ed on  a  floor  made  slippery  as  a  necessary 
and  unavoidable  incident  of  the  work  and, 
slipping  thereon,  thrust  his  arm  Into  revolv- 
ing machinery.  He  was  beld  to  have  assumed 
the  risk.  But  in  all  of  these  cases  it  will  be 
noticed  that,  if  tbe  workman  slipped,  tbe  dan- 
ger of  being  injured  by  going  into  tbe  ma- 
chinery was  apparent  and  certain. 

[3]  But  in  the  case  at  bar,  while  tbe  liabil- 
ity of  slipping  into  the  sewer  was  apparent, 
yet  tbe  danger  arising  therefrom  was  not  ap- 


parent unless  the  plaintiff  knew  it  was  like- 
ly to  contain  hot  water.  Now  while  It  seems 
to  be  luiplled  from  the  allegations  of  tbe  pe- 
tition that  hot  water  was  carried  in  tbe  sew- 
er as  a  part  of  tbe  work,  and  tbe  character 
of  tbe  business  would  seem  to  require  bot 
water  to  be  therein,  yet  the  plaintiff  says 
that  he  had  never  known  tbe  water  in  the 
sewer  to  be  anything  more  than  warm  enough 
to  be  comfortable  to  tbe  bands.  And  in  other 
evidence  it  was  shown  that,  although  the 
sewer  was  connected  with  the  hot-water  over- 
flow pipe,  yet  that  water  got  cooler  as  16 
neared  the  north  end  of  the  sewer  because 
It  mingled  with  the  cooler  water  coming  from 
other  parts  of  the  plant  and  also  with  water 
falling  on  the  floor  of  the  room  and  finding 
its  way  to  tbe  sewer,  and  that  it  was  only 
when  ttiere  was  a  cessation  of  such  cool  wa- 
ter that  the  temperature  of  the  water  run- 
ning in  the  sewer  rose  to  burning  heights. 
Plaintiff  says  he  was  accustomed  to  remove 
hair  from  the  north  end  of  this  sewer  with 
his  hands,  and  tbat  at  all  .times  tbe  water 
was  merely  warm  and  pleasant  If,  now, 
plaintiff  did  not  know  tbat  tbe  water  tn  tbe 
sewer  was  likely  to  be  scalding  at  times,  and 
bad  no  notice  to  the  contrary,  then  be  cannot 
be  beld  to  have  assumed  tbe  risk.  It  might 
be  tbat  the  scalding  water  would  disclose  it- 
self by  the  steam  tbat  would  arise,  and  there- 
by notify  plaintiff  tbat  it  was  dangerously 
bot  at  times,  but  we  are  nnwllling  to  say  so 
as  matter  of  law.  Tbe  evidence  does  not  dis- 
close what  tbe  conditions  of  tbe  atmosphere 
and  temperature  of  the  room  were.  The  work 
may  have  been  carried  on,  and  doubtless  was, 
in  a  hot,  wet,  and  steamy  atmosphere,  so  that 
tbe  scalding  condition  of  the  water  in  the 
sewer  would  not  disclose  itself.  Plaintiff 
swears  be  had  never  lutown  of  the  water  in 
tbe  sewer  being  anything  more  than  luke- 
warm aud  pleasant,  and  there  is  no  indis- 
putable showing  tbat  be  bad  actual  or  con- 
structive notice  to  tbe  contrary.  The  ques- 
tion of  assumption  of  risk,  therefore,  rests 
upon  whether  or  not  plaintiff  had  such 
notice  tbat  the  water  was  likely  to  be  dan- 
gerously hot  This  being  a  question  of  fact 
for  tbe  Jury,  tbe  question  of  assumption  of 
risk  becomes  a  question  for  the  Jury  and  not 
for  us.  Although  tbe  petition  implies  tbat 
tbe  bot  water  was  in  the  sewer  as  a  part  of 
tbe  work,  and  therefore  plaintiff  wonld  have 
notice  of  its  beat,  yet  as  there  is  evidence 
tending  to  show  that  he  did  not  have  such 
notice,  we  are  unwilling  to  so  construe  bla 
petition  as  to  debar  him  from  recovery  on  the 
ground  tbat,  as  matter  of  law,  he  must  be 
held  to  have  assumed  tbe  risk. 

On  the  other  hand,  it  is  doubtless  because 
of  tbe  implication  in  the  petition  above  noted 
that  the  defendant  did  not  go  into  the  ques- 
tion of  plaintiff's  knowledge  of  tbe  likelihood 
of  tbe  sewer  containing  bot  water.  If  plain- 
tiff knew  of  the  danger  on  account  of  tbe 
likelihood  of  tbe  sewer  containing  hot  water 
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then,  even  though  be  fell  in  at  the  unprotect- 
ed north  end,  he  c&nnot  recover,  since  he 
knew  it  was  uncovered  and  knew  the  extent 
to  which  it  was  not  protected.  In  addition 
to  this,  plaintiff  was  walking  north  on  the 
vest  side  of  the  sewer,  and  on  reaching  this 
unprotected  five  feet  he  says  he  came  to  a 
post  which  had  some  articles  piled  at  its 
base,  and  that  he  walked  around  this  pile 
on  the  east  and  thereby  stepped  nearer  to  the 
edge  of  the  sewer  when  he  slipped.  He  ad- 
mits that  he  could  have  gone  west  of  the  post 
aud  away  from  the  sewer,  but  did  not  do  so. 
He  also  says  he  could  have  gotten  to  the  point 
on  the  platform,  where  he  was  intending  to 
go,  by  going  up  the  stairway  on  the  east  side 
near  where  he  worked  during  the  day  and 
where  the  sewer  was  covered,  instead  of  go- 
ing north  alongside  the  open  part  of  the  sew- 
er to  the  stairway  on  the  north  side  of  the 
room;  that  it  was  a  matter  of  taste  which 
way  was  the  better,  bat  that  he  went  this 
way  as  he  had  always  done.  This,  however, 
If  militating  against  a  recovery,  would  not 
do  80  unless  he  knew  of  the  danger  arising 
from  hot  water  in  the  sewer. 

[4]  Plaintiff's  petition  alleges  that,  on  a 
floor  that  was  negligently  permitted  to  become 
greasy,  he  slipped  near  the  north  end  of  a 
sewer  where  it  was  negligently  left  open  and 
miprotected.  There  was  evidence,  however, 
that  he  did  not  slip  and  fall  into  the  sewer 
at  the  north  end,  but  ttepped  Into  it  at  the 
south  end,  which  was  provided  with  a  cover 
according  to  bis  own  admission.  Defendant, 
therefore,  asked  an  instruction  based  on 
this  evidence,  telling  the  Jury  that  If  be  at- 
tempted to  cross  said  sewer  at  the  south  end 
and  stepped  into  It  at  that  point,  he  could 
not  recover.  This  was  refused,  and  It  was 
not  covered  by  any  other  instruction.  The 
instruction  should  have  been  given.  The  pe- 
tition alleged  specific  negligence  and,  if  the 
Injury  happened  the  way  defendant's  wit- 
ne$!!es  say  it  did,  there  was  a  divergence  be- 
tween the  allegation  and  the  proof.  It  can- 
not be  claimed  that  this  variance  Is  not  Al- 
tai. The  petition  did  not  allege  that  it  was 
negligent  to  have  hot  water  in  the  sewer. 
On  the  contrary,  as  stated  heretofore,  the 
linplioation  la  that  the  hot  water  was  right- 
folly  there  as  a  necessary  part  of  the  work 
to  be  accomplished. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded.    All  concur. 


STUNDON  V.  DAHLENBERG.     (No.  1125T.) 

(Kanaos  City  Court  of  Appeals.     Missouri. 

Nov.  23,  1914.) 

1.  PABTmcBSHiP  <|  20*)— Cbbation  or  Rkul- 
noKf. 

After  plaintiff  had  purchased  wool  and 
shipped  it  for  resale  one  B.  req nested  an  op- 
portunity to  go  in  on  the  deal.  Plaintiff  agreed 
to  allow  him  to  participate  upon  payment  of 
one-half  of  the  purchase  price.    B.  gave  a  check 


which  proved  worthleaa.     BiiU,  that  had  B.'a 

check  been  good,  the  parties  would  have  become 
partners  in  respect  to  the  wool  transaction,  for 
a  partnership  may  be  organized  for  a  single 
venture  as  well  as  for  the  conduct  of  a  continu- 
ous business,  and  is  defined  as  the  contract  of 
two  or  more  competent  persona  to  put  their 
money,  effects,  labor,  and  skUl,  or  some  or  all 
of  them,  in  lawful  commerce  or  business,  and 
to  divide  the  profits  and  bear  the  loss  in  certain 
proportions. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §S  6,  7;   Dec.  Dig.  \  20." 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Partnership.] 

2.  Partnership  (§  218*)— Existence  — Jurt 

Question. 

Where  the  undisputed  facts  show  a  partner- 
ship as  a  matter  of  law,  the  court  may  declare 
that  a  partnership  exists  without  submitting 
that  question  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  ff  49,  426-428;  Dec.  Dig.  i  218.*] 

8.  Partnership  ({  19*)— Obkation  at  Rei,a- 

TION. 

Where  plaintiff  agreed  that  another  could 
become  his  partner  in  a  venture  upon  payment 
of  one-half  of  the  money  he  had  expended,  and 
such  third  person  gave  plaintiff  a  worthless 
check,  which  was  not  accepted  as  absolute  pay- 
ment, the  parties  did  not  become  partners  among 
themselves. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  6;   Dec.  Dig.  g  19.*] 

4.  Pahtnbbship  (J  29*)— Rights  ot'  Persons 
Dealing  with  Ostbnsibus  Partners. 
Plaintiff  purchased  and  shipped  wool  to 
defendant,  which  was  tagged  in  plaintiffs  name. 
Thereafter  one  B.  requested  permission  to  par- 
ticipate in  the  venture  to  which  plaintiff  agreed 
in  case  B.  would  pay  one-balf  of  the  purdiaae 
price;  it  being  understood  that  the  proceeds 
should  be  sent  to  plaintifTs  bank  and  thereafter 
divided.  B.  gave  plaintiff  a  worthless  check 
for  his  share  in  the  venture,  and  then  sought  out 
defendant  who,  being  Informed  that  B.  was  a 
partner,  paid  B.  for  the  wool,  field,  that  as  the 
parties  had  not  become  partners  among  them- 
selves and  there  was  nothing  except  B.'s  un- 
supported word  that  they  were  partners  which 
would  authorise  defendant  to  pay  him,  plaintiff 
is  not  bound  by  the  payment  and  ma^  recover 
the  purchase  price  despite  the  act  of  his  alleged 
partner. 

VEA.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  30-33;   Dec.  Dig.  §  29.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   Gbas.  H.  Mayer,  Judge. 

Action  by  John  Stundon,  Junior,  agaiust 
George  Dahlenberg,  doing  business  under  the 
name  of  the  St  Joseph  Wool  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

Cook,  Cummins  &  Dawson,  of  Maryville, 
for  appellant.  Culver  &  Phillip,  of  St.  Jos- 
eph, for  respondent 

TRIllBLE,  J.  This  is  a  suit  to  recover 
the  value  of  3,615  pounds  of  wool  shipped  by 
plainOff  to  defendant  The  petition  alleges 
the  wool  was  shipped  to  defendant  to  be 
sold  on  commission ;  that  defendant  received 
the  wool,  bnt  has  refused  to  account  for  it 
The  answer  admits  the  receipt  of  the  wool, 
but  says  that  defendant  bought  it  from  plain- 
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tllTs  partner,  who  was  Joint  owner  of  the 
wool,  and  that  as  defendant  has  paid  said 
partner  for  it,  there  is  nothing  due  plaintiff. 
After  plaintiff's  evidence  had  been  intro- 
duced, a  demurrer  was  offered  which  the 
Court  sustained,  and  a  verdict  fpr  defendant 
was  directed.     I'laintiff  has  appealed. 

Plaintiff  Is  a  live  stock  dealer  and  lives 
at  MaryviUe.  Defendant  Is  in  the  wool  bosi- 
ness  at  St.  Joseph.  As  presented  by  plain- 
tiff's evidence,  the  facts  are  that  plaintiff 
bought  the  wool  and  shipped  it  in  his  name 
from  MaryviUe  to  defendant  at  St.  Joseph. 
After  It  bad  been  shipped  thus  in  bis  name,  a 
man  by  the  name  of  Bradbury,  who  was 
with  plaintiff  at  the  time  the  wool  was  pur- 
chased and  shipped,  asked  plaintiff  to  let 
blm  in  on  the  deal,  and  agreed  to  pay  plain- 
tiff one-half  of  the  cost  of  the  wool,  in  return 
for  which  he  was  to  have  one-half  of  the 
proceeds  derived  from  the  sale  of  the  wool. 
They  agreed  to  this.  Bradbury  then  gave 
plaintiff  a  check  for  one-half  of  the  cost  of 
the  wool,  and  it  was  agreed  that  the  proceeds 
derived  from  the  sale  of  the  wool  was  to 
be  sent  to  plaintiff's  bank  at  Maryville,  at 
which  time  plaintiff  would  pay  Bradbury 
half  thereof,  Bradbury  saying  he  was  satis- 
fied plaintiff  wonld  be  honest  enough  to  pay 
him  his  half  when  the  returns  came  back. 
Plaintiff  immediately  deposited  Bradbury's 
check  in  the  bank,  and  it  was  sent,  in  due 
course  of  bu^ness,  to  the  bank  on  which  it 
was  drawn,  but  proved  to  be  worthless.  As 
soon  as  Bradbury  gave  his  worthless  check 
he  went  to  St.  Joseph  and  told  defendant 
he  was  a  partner  owning  an  interest  In  the 
wool,  whereupon  defendant  bought  the  wool 
of  him,  paying  him  therefor  (after  deducting 
freight)  $472.95,  which  was  $138.55  less  than 
plaintiff  had  paid  for  it,  and  nearly  a  third 
less  than  the  market  price  for  it  at  that 
time.  The  moment  Bradbury  received  the 
money  he  departed  for  parts  unknown. 
When  Bradbury's  check  was  found  to  be 
worthless,  plaintiff  got  In  communication 
with  defendant  and  learned  that  the  latter 
had  paid  Bradbury  the  money  for  the  wool. 
Defendant  refused  to  pay  anything  further, 
and  this  suit  was  brought 

Plaintiff's  contention  Is  that  the  question 
of  whether  he  and  Bradbury  were  partners  in 
the  wool  was  for  the  Jury  and  that  the  court 
should  not  have  directed  a  verdict;  that  it 
is  clearly  shown  by  the  evidence  that  Brad- 
bury's interest  in  the  venture  was  condi- 
tioned upon  his  paying  one-half  of  the  cost 
of  the  wool;  that  inasmuch  as  Bradbnry's 
check  was  not  received  as  absolute  payment, 
no  title  passed  to  Bradbury,  and  he  did  not 
become  a  partner  of  plaintiff's,  and  therefore 
payment  by  defendant  to  Bradbury  was  not 
payment  for  the  wool. 

[1]  We  do  not  agree  with  plaintiff's  other 
contention  that,  if  Bradbury's  check  had 
been  good,  he  would  not  have  obtained  a  half 
interest  in  the  wool  but  would  only  have 


gotten  a  half  interest  in  the  proceeds.  Clear- 
ly the  subject  of  the  purchase  was  the  wool 
and  the  consequent  right  to  a  half  Interest 
in  what  the  wool  would  bring.  If  Brad- 
bury's check  had  been  good,  and  something 
had  happened  to  the  wool  whereby  It  could 
not  have  been  sold  or  had  been  lost,  certain- 
ly Bradbury  could  not  have  recovered  the 
money  paid  on  the  ground  that  he  was  not 
Interested  in  the  wool,  but  had  only  bought 
an  interest  in  the  proceeds.  So  that,  if  Brad- 
bury't  check  had  been  good,  the  facts  dis- 
closed by  plaintiff's  evidence  would  have  con- 
stituted them  partners  in  this  particular 
wool  venture. 

"A  partnership  may  be  organized  for  a  single 
adventure  as  well  as  for  the  conduct  of  a  con- 
tinuous business."    30  Cyc.  354. 

"Partnership  is  a  contract  of  two  or  more 
competent  persons  to  place  their  money,  effects, 
labor,  and  skill,  or  some  or  all  of  them,  in  law- 
ful commerce  or  business,  and  to  divide  the 
Srofit  and  bear  the  loss,  in  certain  proportions." 
Kent's  Com.  (14th  Ed.)  24. 

And  this  definition  is  said  to  be  "most  ac- 
curate and  comprehensive."    80  Cyc.  349. 

[2]  Nor  is  it  true,  as  seems  to  be  claimed 
by  plaintiff,  that  the  question  of  partnership 
or  no  i)artnershlp  is  solely  for  the  Jury  un- 
der any  and  all  circumstances.  We  agree 
with  defendant  that  if  there  is  no  dispute  as 
to  the  facts  and  those  facts  are  such  as  to 
constitute,  in  law,  a  partnership,  then  the 
court  may  properly  declare  a  partnership  to 
exist  and  direct  a  verdict  which  flows  as  a 
necessary  legal  consequence  from  that  status. 
Morgan  v.  FarreU,  58  Coim.  413,  20  AU.  614, 
18  Am.  St  Rep.  282,  loc.  cit  284;  Bveritt  v. 
Chapman,  6  Conn.  347.  In  the  present  status 
of  this  case  the  facts  are  not  in  dispute. 
Therefore  the  question  before  us  is:  Are  the 
facts  sufilclent  in  law  to  constitute  Bradbury 
a  partner  of  plaintiff? 

[3]  In  answer  to  this  it  must  be  said  that 
they  are  not  sufficient  to  constitute  them 
partners  a*  between  themselvei.  Clearly 
Bradbury's  right  to  an  interest  In  the  ven- 
ture depended  upon  his  paying  to  plaintiff 
one-half  the  cost  of  the  wool.  There  was  no 
agreement  on  the  part  of  Stundon,  the  plain- 
tiff, to  accept  Bradbury's  check  as  absolute 
payment  for  one-half  of  the  wool.  Indeed  the 
presumption  is  that  it  was  not  since  the 
proceeds  of  the  wool  were  to  be  returned  to 
plaintiff's  bank  in  Maryville  and  plaintiff 
was  then  to  turn  over  one-half  thereof  to 
Bradbury.  Certainly  this  was  not  to  be  done 
if  Bradbury's  check  was  worthless.  The 
terms  of  plaintiffs  sale  of  one-half  Interest 
to  Bradbury  was  cash  for  which  the  latter 
gave  a  check  which  proved  to  be  worthless. 
Consequently  no  title  to,  nor  interest  in,  the 
wool  passed  from  Stundon  to  Bradbury.  Hall 
V.  Mo.  Pac.  Ry.,  60  Mo.  App.  179;  Johnson- 
Brinkman  Com.  Co.  v.  Central  Bank  of  Kan- 
sas City,  116  Mo.  558,  loc.  cit  570,  22  S.  W. 
813, 38  Am.  St  Rep.  615;  Wright  v.  Mississip- 
pi Valley  Trust  Co.,  144  Mo.  App.  640,  129 
S.  W.  407:    Strauss  T.  Hirscb,  63  Mo.  App. 
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95.  And,  therefore,  Bradbury  never  became 
u  partner  of  Stundon's  as  between  themseVvet. 
[4]  But  defendant  contends  that  the  above 
principle  does  not  apply  and  is  immaterial 
here  for  the  reason  that,  as  regards  outside 
parties  or  the  world,  tbey  were  partners 
whether  they  were  so  as  between  themselves 
or  not  And  stress  is  laid*  on  certain  testi- 
mony which  tends  to  show  that  there  was 
a  partnership  as  to  third  parties.  But  the 
defendant  knew  nothb*ff  of  these  aUeged  facts. 
There  was  nothing  done  b^  Stondon  in  the 
way  of  holding  Bradbury  oat  as  a  partner 
to  defendant.  Defendant  had  no  knowledge 
whatever  of  any  facts  which  Justified  him  in 
thinking  Bradbury  was  plaintiff's  partner.  On 
the  contrary,  defendant  had  enough  to  warn 
him  that  he  ought  to  ascertain  whether  Brad- 
bury was  in  fact  a  partner  before  paying  him 
the  money  for  the  wool.  It  is  true  Stundon 
when  he  shipped  the  wool  did  not  send  defend- 
ant the  bill  of  lading,  but  he  put  on  the  ship- 
ping tags,  attached  to  the  sacks'  of  wool,  his 
own  name  as  the  one  from  whom  the  wool 
was  shipped,  and  defendant  must  have 
known,  from  the  waybill  In  the- hands  of  the 
railroad,  who  shipped  the  wool.  Besides,  de- 
fendant In  giving  his  reaso-  for  not  paying 
for  the  wool,  discloses  that  Le  knew  plaintiff, 
or  at  least  some  one  beSlde  Bradbur^.  was  In- 
terested in  tiie  wool.  It  Is  also  ae  that 
plaintiff  told  Bradbury  to  tell  defendant  to 
Bend  the  money  to  the  bank  at  Maryvllle,  but 
he  says  that  this  is  all  he  told  him.  This 
did  not  authorize  Bradbury  to  misrepresent 
the  situation  to  defendant  and  draw  the 
cash  on  the  wool.  Nor  did  it  justify  defend- 
ant in  accepting  Bradbury's  unsupported 
word  that  he  was  a  partner  of  Stundon's. 
Suppose,  Instead  of  merely  telling  Bradbury 
to  tell  defendant  to  send  the  money  to  plain- 
tiff at  Maryvllle,  Stundon  had  sent  a  letter 
to  defendant  by  Bradbury  in  which  he  had 
said: 

"I  bought  some  wool  to  day  and  shipped  It 
to  you  in  my  name,  but,  after  doing  so,  Brad- 
bnry  wanted  In  on  the  deal,  and  I  agreed  to 
let  him  have  a  half  interest  on  condition  that  be 
pa;  me  half  what  the  wool  cost  me.  He  has 
glTeu  me  a  check  which  I  have  deposited  in  the 
bank  for  collection,  and  I  have  told  him  to  tell 
foa  to  send  the  proceeds  to  me  at  Maryvllle." 

This  would  not  have  justified  defendant  in 
paying  Bradbury  the  money  for  the  wool. 
N'ow,  under  the  circumstances  disclosed  by 
the  evidence,  defendant  had  less  grounds  for 
paying  Bradbury  the  money  than  if  he  had 
gotten  such  a  letter  from  plaintiff.  After 
Koelvlng  the  wool  knowing  that  it  was  ship- 
ped to  him  by  Stundon,  he  takes  the  bare  un- 
snpported  word  of  Bradbury  that  he  is  a 
partner  and  authorized  to  receive  the  money. 
What  the  relations  were  between  defendant 
and  Bradbury  or  the  extent  of  their  acquaint- 
ance with  each  other  is  not  shown.  Where 
be  came  from  and  whither  he  went  no  one 
knows.  There  were  no  prior  relations  exist- 
ing between  him  and  plaintiff  which  would 


lead  defendant  to  think  all  was  rU^t  In 
fact,  the  negligence  of  defendant  in  thus  pay- 
ing the  money  to  Bradbury  upon  his  bare  un- 
supported word,  when  it  was  known  the  wool 
came  from  another,  without  making  any  ef- 
fort to  find  out  whether  he  was  in  fact  a 
partner  or  not,  is,  so  to  speak,  the  proximate 
cause  of  plaintiff's  loss.  Plaintiff  did  noth- 
ing to  warrant  defendant  in  accepting  Brad- 
bury's statement.  He  did  nothing  to  justify 
defendant  in  believing  Bradbury  was  his 
partner.  As  he  did  nothing  of  this  kind  and 
as  defendant  voluntarily  chose  to  accept 
Bradbury's  word,  plaintiff  ought  not  to  be 
barred  from  any  relief  as  matter  of  law. 
Bradbury  did  not  become  plaintiff's  partner 
for  the  reason  that  he  never  performed  the 
condition  on  which  he  was  to  become  such. 
Be  had  no  authority  from  plaintiff  to  repre- 
sent to  defendant  that  he  was  a  partner.  He 
did  not  tell  defendant  the  truth  about  the 
matter.  Consequently,  as  he  was  not  in  fact 
a  partner  and  had  no  authority  from  plain- 
tiff to  say  he  was,  plaintiff  ought  not  to  be 
bound  by  Bradbury's  untruthful  and  unau- 
thorized representations. 

What  has  been  said,  of  course,  is  in  view 
of  the  evidence  as  presented  and  viewed  In 
the  most  favorable  light  for  plaintiff.  What 
the  evidence  may  disclose  when  thoroughly 
gone  into  on  both  sides  of  the  case,  and  what 
are  the  inferences  to  be  drawn  therefrom 
will  be  for  the  triers  of  the  facts  when  the 
case  has  been  submitted  to  them.  Bat  under 
the  plaintUTs  evidence  as  presented,  the  de- 
fendant was  not  entitled  to  have  a  demurrer 
sustained. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded.    All  concur. 


BILBY  T.  CHICAGO,  B.  &  Q.  B.  GO. 

(No.   11052.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Nov.    2,    1914.      Bebearing    Denied 

Dec.  9,  1914.) 

1.  CARRDBaS      ({      230*)— CabBIAOB      of      liIVB 

Stock— Actions— Evidence. 

In  an  action  against  a  railroad  company 
for  the  death  of  hogs  after  delivery  to  the  con- 
signee, the  question  whether  the  consignee  wai> 
negligent  In  immediately  driving  them  home 
from  the  railroad  pens  where  they  could  not 
be  watered  held,  under  the  evidence,  for  the 
jury. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  U  061,  962 ;   Dec.  Dig.  |  230.*] 

2.  Gabbixbs    (I    212*)— Cabriaqk    or    Livk 
Stock— Dkuveby. 

Where  a  shipment  of  hogs  was  unloaded 
and  placed  in  the  custody  and  under  the  con- 
trol of  the  consignee,  there  was  a  delivery. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  ii  918,  910;  Dec.  Dig.  {  212.*] 
S.  Cabriers  (f   86*)— Gabbiaob  or  Ooods- 

lilABIUTT. 

Ordinarily,  where  a  carrier  delivers  the 
property  in  good  condition  to  the  consignee,  it 
is  relieved  from  further  liability. 

[Bid.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  H  316-322;    Dec.  Dig.  i  86.*] 
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4.  Gabbibbb    (I    215*)— Casbiaoe    of    LrvE 

Stock— Duty  of  Cabrieb. 

In  the  transportation  of  live  stock,  the 
liability  of  the  carrier  is  not  restricted  to 
losses  during  the  time  the  stock  is  in  his  pos- 
session, but  the  carrier  is  liable  for  a  loss  oc- 
curring after  deliverer,  if  the  cause  of  the  loss 
began  to  operate  while  they  were  in  his  pos- 
session. 

[Ed.    Note. — For   other    cases,   see   Carriers, 
Oent.  Dig.  J  023;    Dec.  Dig.  |  216.*] 
6.  Carbiebs     (I    211*)— Cabbiaob    or   Lite 

Stock— Cabs. 

A  carrier  of  live  stock,  such  as  hogs,  is 
bound  to  use  every  precaution  to  keep  them 
from  becoming  overheated,  and  for  that  purpose 
should  not  only  throw  water  over  them,  but 
should  give  them  water  to  drink. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §i  92d-928;   Dec.  Dig.  {  211.*] 

6.  Cabhiebs     (I    211*)— Cabedlage    of    LiIVB 

Stock— Duty  of  Cabbieb. 

It  being  the  duty  of  a  carrier  to  provide 
suitable  facilities  for  the  care  of  live  stock 
at  its  station,  a  carrier  which  negligently  failed 
to  provide  for  the  watering  of  stock  in  thy  pens 
at  its  station  is  liable,  where  hogs  died  be- 
cause they  could  not  be  watered  at  the  pens 
where  they  were  delivered  by  the  carrier. 

[Ed. '  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  926-928;    Dec.  Dig.  |  211.*] 

Appeal  from  Circuit  Court,  Nodav^-ay  Coun- 
ty; Wm.  C.  Ellison,  Judge. 

Action  by  R.  I.  Bllby  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Attirmed. 

Shinabargar,  Blagg  &  Ellison,  of  Maryville, 
and  M.  G.  Roberts,  of  St  Joseph,  for  appel- 
lant. G.  P.  Wright  and  M.  B.  Ford,  both  of 
Maryville,  for  respondent. 

JOHNSON,  J.  Plaintiff  sued  defendant  In 
a  Justice  court  in  Nodaway  county  to  recover 
damages  sustained  in  consequence  of  negli- 
gence of  defendant  in  and  about  the  transpor- 
tation of  257  head  of  hogs  from  West  Plains 
in  Howell  county  to  Quitman,  a  station  on  de- 
fendant's railroad  in  Nodaway  county.  HThe 
transportation  was  in  the  latter  part  of  May, 
1911,  while  the  weather  was  very  warm, 
and  It  Is  alleged  In  the  statement  filed  in  the 
Justice  court  that  13  of  the  hogs  died,  and  the 
others  were  injured,  on  account  of  the  negli- 
gent failure  of  the  carrier  to  give  them  sutU- 
cient  water  during  the  transportation  and  to 
provide  proper  facilities  for  watering  them 
after  they  arrived  at  Quitman  and  were  un- 
loaded into  the  carrier's  stock  pens.  The  pre- 
cise charge  of  negligence  in  the  statement  is : 

"That  while  said  hogs  were  in  the  care  and 
custody  of  the  defendant,  said  defendant, 
through  its  agents,  servants,  and  employes, 
negligently  and  carelessly  failed,  neglected,  and 
refused  to  water  and  care  for  said  hogs,  and 
negligently  and  carelessly  failed,  neglected,  and 
refused  to  provide  and  furnish  any  water,  or 
to  provide  any  well  or  pump  or  any  means 
whereby  the  plaintiff  could  water  and  care  for 
his  said  hogs;  that  by  reason  thereof  the  said 
hogs  were  in  a  famished  and  dying  condition 
at  the  time  they  were  taken  from  said  stock 
pens  by  the  plaintiff,"  etc. 


Plaintiff  recovered  Judgment  In  the  circuit 
court,  where  the  cause  was  tried  on  appeal, 
and  defendant  appealed. 

There  Is  but  little  controversy  over  the 
material  facts  of  the  case.  The  hogs,  occu- 
pying two  cars,  were  carried  from  West 
Plains  to  Kansas  City  by  the  St  Louis  & 
San  Francisco  Railroad  Company  and  de- 
livered to  defendant,  which  carried  them  on 
to  Quitman,  a  distance  of  more  than  100  miles 
from  Kansas  City.  The  line  of  the  Initial 
carrier  between  West  Plains  and  Kansas  City 
makes  a  detour  In  Kansas  and  pursuant  to 
the  28-hour  rule  of  the  national  Interstate 
commerce  laws,  the  hogs  were  unloaded  at 
Olathe,  Kan.,  for  feed,  water,  and  rest  From 
Olathe  on  to  Quitman,  a  distance  of  about 
150  miles,  the  hogs  were  frequently  drenched 
with  water  In  the  cars,  but  were  given  no 
water  to  drink  except  what  they  could  lick 
up  from  the  floor.  They  arrived  and  were 
unloaded  at, Quitman  about  1  o'clock  In  the 
afternoon,  undamaged,  but  hot  and  thirsty. 
Plaintiff  and  his  assistants  were  there  to  re- 
ceive them.  The  stock  pens  were  In  a  low, 
hot  place,  and  the  h<%s  immediately  began 
to  suffer  from  heat  and  thirst  Defendant 
had  a  well  at  the  station,  but  the  pump  was 
out  of  order,  and  plaintiff,  unable  to  procure 
water  for  the  hogs,  and  fearing  they  would 
die  if  left  in  the  pens  during  the  afternoon, 
proceeded  to  drive  them  to  one  of  his  farms 
three  miles  away.  After  they  had  traveled 
a  mile  or  more  the  hogs,  in  the  utmost  dis- 
tress, piled  up  In  wayside  ditches,  and  13 
died.  The  others,  when  they  reached  the 
farm,  were  much  injured  by  their  sufferings. 
Plaintiff  states  that  he  had  complained,  at 
times,  to  the  station  agent  of  the  lack  of  wa- 
ter at  the  stock  pens,  and  that  the  agent  bad 
promised  to  have  the  well  put  In  proper  con- 
dition for  use. 

Plaintiff  took  charge  of  the  bogs  when  tbey 
were  unloaded  from  the  cars  into  .the  pens, 
and  it  Is  the  contention  of  defendant  that 
delivery  was  made  to  him  at  that  time,  and 
that  no  cause  of  action  inured  to  him  from 
the  damages  subsequently  caused  by  the  fail- 
ure of  defendant  to  provide  suitable  facilities 
for  watering  the  hogs  in  the  pens.  Further, 
counsel  for  defendant  insist  that  plalntifTa 
own  negligence  in  not  watering  the  hogs  at 
a  river  a  quarter  of  a  mile  from  the  stock 
pens,  and  crossed  by  the  highway  over  which 
the  hogs  were  driven,  was  the  proximate 
cause  of  the  injury.  The  river  at  this  place 
was  on  land  of  plaintiff,  and  is  spanned  by  a 
bridge  over  which  the  hogs  were  driven.  The 
reason  plaintiff  and  his  witnesses  gave  In 
their  testimony  for  not  watering  the  hogs 
there  was  that  it  would  have  been  impracti- 
cable, owing  to  the  character  of  the  banks 
and  the  surrounding  vegetation,  which  would 
have  caused  the  loss  of  many  of  the  animals 
had  an  attempt  been  made  to  water  them 
there. 
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In  the  first  instruction  given  at  the  request 
o(  plalntill  the  jury  were  told — 
"that  if  yon  find  and  believe  from  the  evidence 
Hint  on  or  about  the  •  •  »  day  of  May, 
1911,  the  plaintiff,  Bilby,  shipped  two  car  loads 
of  hogs  over  the  defendant's  railroad  to  Quit- 
man, Mo.,  and  that  said  hogs  were  unloaded 
at  that  station  and  placed  in  defendant's  stock- 
yards; that  the  facilities  for  watering  stock 
at  said  stockyards  were  so  defective  and  in- 
(ufficient  that  plaintiff  was  unable,  by  the  ex- 
ercise of  reasonable  efforts,  to  water  said  hogs, 
and  that  plaintiff  used  due  care,  caution,  and 
diligence  in  caring  for  said  hogs  and  procured 
water  for  them  from  other  sources,  as  soon  as 
he  could;  that  as  a  direct  result  of  plaintiff's 
inability  to  get  water  for  the  hogs  at  defend- 
ant's stockyards  some  of  the  hogs  perished  and 
others  depreciated  in  value,  and  that  the  death 
of  said  hogs  and  the  depreciation  in  value 
would  not  have  occurred  had  the  facilities  for 
watering  been  such  that  the  hogs  could  bare 
been  watered  before  leaving  the  defendant's 
■tuckyards,  and  that  the  said  loss  to  plaintiff 
was  caused  by  the  defective  and  insuflieient 
condition  of  defendant's  watering  facilities  at 
'aid  stockyards,  and,  if  you  further  find  that 
defendant's  agents  in  charge  of  the  station  and 
yards  knew  of  the  condition  of  said  well  and 
watering  facilities,  or  (by  the  exercise  of  rea- 
sonable care)  might  have  known  of  it,  for  a 
snfficient  length  of  time  prior  to  the  arrival 
of  plaintiff's  hogs  to  have  enabled  them,  in  the 
exercise  of  reasonable  diligence,  to  have  had 
the  watering  facilities  in  a  reasonably  good 
condition,  then  the  finding  should  be  for  plain- 
tiff, provided  the  jury  further  believe  from  the 
evidence  that  in  the  conditions  and  surround- 
ings defendant,  in  the  exercise  of  reasonable 
diligence,  might  have  obtained  a  reasonably 
good  supply  of  water  and  have  provided  reason- 
ably good  watering  facilities." 

The  court  on  Its  own  motion  instructed  tbe 
jury: 

"If  the  jur^  find  from  the  evidence  that  any 
of  the  hogs  died  or  shrunk  in  weight  because  of 
careless  or  negligent  driving  of  them  by  plain- 
tiff, or  his  agents,  or  because  of  his  failure  to 
supply  them  w|th  water  when  he  might  have 
done  so  by  tbe  exercise  of  the  care  and  dili- 
gence of  a  reasonably  prudent  person  in  like 
situation  or  circumstances,  then  as  to  such  hoes 
the  jury  should  not  allow  or  award  to  plain- 
tiff any  damages.  If,  under  the  circumstances 
revealed  by  the  testimony,  the  jury  believe  that 
plaintiff,  in  removing  or  driving  the  hogs  from 
the  stockyards  at  the  time  and  in  the  manner 
disclMed  by  the  evidence,  acted  carelessly  or 
imprudently  and  not  with  that  degree  of  care 
which  a  prudent  person,  in  like  circumstances, 
would  have  exercised,  and  if  the  shrinkage  in 
weight  or  death  of  any  of  the  hogs,  or  both, 
was  the  resnlt  of  plaintifTs  said  conduct,  then 
plaintiff  is  not  entitled  to  damage  for  injury 
to  the  hogs  so  resulting." 

[1]  The  errors  assigned  In  the  brief  of  de- 
fendant are:  First,  that  the  court  erred  ta 
overruling  its  demurrer  to  the  evidence; 
and,  second,  that  tbe  first  instruction  of  plain- 
tiff is  erroneous,  for  the  reason  that: 

"It  does  not  predicate  a  recovery  on  the  al- 
legation of  the  petition  that  the  live  stock  were 
io  the  custody  of  the  defendant,  and  assumes 
that  there  was  a  duty  to  feed  and  water  the 
Dors  regardless  of  whether  they  had  been  de- 
livered to  plaintiff  and  accepted  by  him." 

The  two  main  points  advanced  in  support 
of  tbe  demurrer  to  the  evidence  are  that  no 
actionable  negligence  of  defendant  is  shown; 
and  that  the  proximate  cause  of  plaintiffs 
loss  was  his  own  negligence.    Speaking  first 


of  tbe  latter  point,  we  tblnk  the  court,  in  tbe 
instruction  given  on  its  own  motion,  prop- 
erly submitted  to  ttie  Jury  as  an  issue  of  fact 
tbe  question  of  whether  or  not  plaintiff  ex- 
ercised reasonable  care  in  driving  tbe  bogs 
on  a  hot  afternoon,  instead  of  leaving  tbem 
In  tbe  pens  without  water  until  night,  and 
in  driving  tbem  to  tbe  farm  without  water 
In  preference  to  the  risk  of  loss  which  his 
evidence  shows  be  had  good  reason  to  an- 
ticipate would  result  bad  be  attempted  to 
water  them  at  tbe  river.  We  do  not  feel 
warranted  in  declaring  as  a  matter  of  law 
that  plaintiff,  who  has  bad  extensive  expe- 
rience in  tbe  handling  and  care  of  live  stock, 
and  who  was  confronted  with  the  problem  of 
choosing  between  two  evils,  made  not  only 
an  Injudicious  but  a  culpable  choice. 

[2-1]  Passing  to  tbe  issue  of  de|fendant's 
negligence,  we  agree  with  counsel  for  de- 
fendant that  deUvery  of  tbe  bogs  to  plain-  * 
tiff  occurred  when  they  were  unloaded  from 
the  cars  and  placed  In  the  custody  and  un- 
der tbe  control  of  plaintiff.  Ratliff  v.  Bail- 
road,  118  Mo.  App.  loc.  cit  668,  9i  8.  W. 
1005.  And,  further,  we  sanction  tbe  view 
that  ordinarily  where  tbe  carrier  delivers 
tbe  property  in  good  order  to  tbe  consignee 
at  tbe  place  of  delivery.  It  is  relieved  from 
further  liability  as  a  common  carrier.  6  Cyc. 
4C9.  But  in  tbe  transportation  of  live  stock, 
tbe  "liability  of  tbe  carrier  is  not  restricted 
to  losses  occurring  during  tbe  time  tbe  stock 
Is  in  its  possession. 

"If  the  cause  of  a  loss  occurring  after  their 
delivery  to  the  owner  is  a  cause  which  began 
to  operate  while  they  were  in  the  carrier's  pos- 
session and  is  a  cause  for  which  it  is  responsi- 
ble, it  will  be  liable  without  regard  to  the  time 
when  the  effects  developed."  5  Am.  tc  Bnz. 
Encyc  of  Law  (2d  Ed.)  446. 

Live  animals  in  transportation,  especially 
bogs  transported  in  hot  weather,  are  perish- 
able, and  require  care  and  attention  to  pre- 
serve tbem  from  injury,  and  it  was  tbe 
duty  of  defendant  to  provide  proper  facilities 
and  means  for  tbe  reasonable  prevention  of 
injury  from  overheating  and  thirst 

"The  carrier,  in  addition  to  affording  live 
stock  food,  water,  and  rest,  is  bound  to  take 
all  such  other  precautions  for  their  safe  trans- 
portation as  reasonable  prudence  would  sug- 
gest •  •  •  Where  hogs  are  being  carried 
and  are  in  danger  of  becoming  overheated,  the 
carrier  must  throw  water  on  them  to  prevent 
the  danger."     6  Cyc  437. 

And  In  addition  to  throwing  water  on  tbe 
hogs  at  reasonable  intervals,  it  was  the  duty 
of  defendant  to  give  them  water  to  drink 
to  prevent  injury  from  thirst.  The  bogs 
were  given  no  drink  after  they  left  Olatbe, 
were  kept  in  tbe  cars  10  or  12  hours,  and 
were  unloaded  in  tbe  middle  of  a  hot  day  at 
a  place  where  defendant  bad  negligently 
failed  to  keep  a  sufficient  supply  of  water, 
and  therefore  under  conditions  that  rendered 
It  unsafe  either  to  keep  them  in  the  stock 
pens  until  nightfall  or  to  drive  them  to 
a  place  where  they  could  be  refreshed.  The 
duty  of  a  carrier  to  provide  suitable  facilities 
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for  the  care  of  live  stock  at  Its  stations 
(IhinD  V.  Railway,  68  Mo.  268)  was  negligent- 
ly violated  by  defendant  In  allowing  Its  well 
at  Quitman  to  become  and  remain  useless. 
Tbe  evidence  of  plaintiff  tends  to  show  that 
the  proximate  cause  of  the  Injury  was  the 
cooperation  of  the  negligent  acts  of  failing 
to  watier  the  hogs  en  route,  and  of  falling 
to  provide  facilities  for  watering  them  after 
they  were  unloaded.  It  Is  true  no  Injury  had 
been  sustained  at  the  time  of  delivery,  and 
no  loss  would  have  occurred  had  plalntlfl 
been  able  to  procure  water  from  the  well. 
Neither  act  of  negligence  of  itself  would  have 
produced  the  injury,  but  together  they  were 
the  proximate  cause,  and  the  case  falls  un- 
der tbe  rule  that  where  the  negligent  cause 
began  to  operate  before  the  end  of  the  trans- 
portation, the  carrier  will  be  liable  without 
regard  to  the  time  when  the  effect  developed. 

The  demurrer  to  tbe  evidence  was  properly 
overruled. 

Tbe  objection  to  plaintiff's  first  Instrucllon 
is  not  well  taken.  In  the  views  we  have  ex- 
pressed the  fact  of  whether  the  actual  loss 
began  before  or  after  delivery  is  Immaterial, 
and  it  was  not  error  in  the  instruction  to 
predicate  the  right  to  recover  on  the  hypoth- 
esis that  negligence  in  falling  to  provide 
water  at  tbe  pens  was  a  proximate  cause  of 
the  injury,  since  the  loss  could  not  have  oc- 
curred without  such  negligence. 

The  judgment  Is  affirmed.    All  concur. 


BBTHEIi  V.  CITY  OF  ST.  JOSEPH.     (No. 
11269.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  23,  1914.) 

1.  MUNICIPAI.    COBFOBATIONS      (f     821*)— AC- 
TION—EVIDENCE— SUITICIENCT. 

In  a  suit  against  a  municipality  for  inju- 
ries received  by  a  cyclist  in  a  fall  on  its  streets, 
evidence  of  tbe  municipality's  ne^igence  held 
safGcient  to  go  to  tbe  jury. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  U  1745-1757;  Dec. 
Dig.  I  821.»]  ' 

2.  Pahaoes   (§  216*)— Assessment— I NSTBUC- 

TIONS— APPUCABIUTX    TO     PLEADINGS    AND 

Evidence. 
Where  tbe  petition,  in  a  personal  injury 
action,  pleaded  future  pain  and  suffering,  ana 
the  evidence  showed  that  plaintiff's  injuries 
would  be  likely  to  cause  such  patn  and  suffer- 
ing, it  was  proper  for  the  instructions  to  sub- 
mit that  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  iS  648-555;    Dec.  Dig.  |  216.*] 

3.  MtrNICIPAL      COBFOSATIONS      (|       764*)    — 

Streets— Duty  of  Care  Towabd  Travkl- 

EBS. 

A  municipal  corporation  is  bound  to  ex- 
ercise ordinary  care  to  keep  its  streets  safe 
and  convenient  for  ordinary  travel,  induding 
tbe  use  of  bicycles,  but  need  not  exercise  great- 
er care  for  cyclists  than  other  travelers. 

[Ed.  Note.— For  other  cases,  see  Municij)al 
Corporatif-na,  Cent.  Dig.  U  101(5-10:^0;  Dec 
Dig.  f  764.*] 


4.  Municipal  Cobpobations  (|  822*)— Ixju- 
BiBs   TO   Persons   on    Stbeets— Actioks- 

EVIDBNOB»— INSTBUCTIONS. 

In  an  action  for  damages  for  injuries  re- 
ceived while  riding  a  bicycle  on  the  streeUs  of 
defendant  city,  an  instruction  given  at  tbe 
request  of  plaintiff  charged  that  if  the  hole 
in  the  street  which  caused  the  accident  was 
dangerous  for  persons  traveling  in  vehicles,  or 
on  bicycles,  verdict  should  be  for  plaintiff,  etc. 
Held  that,  as  the  instruction  might  have  been 
understood  by  the  jury  to  impose  a  greater 
degree  of  care  in  favor  of  cyclists  than  other 
travelers,  the  instruction  requested  by  the  de- 
fendant city  that  it  was  bound  to  exercise  no 
greater  degree  of  care  for  cyclists  than  others 
should  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1758-1762;  Dec. 
Dig.  I  822.*]    • 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  Charles  H.  Mayer,  Judge. 

Action  by  J.  Earl  Bethel,  an  infant,  by  his 
next  friend,  James  G.  Bethel,  against  the 
City  of  St  Joseph.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Duvall  ft  Boyd,  of  St.  Joseph,  for  appellant 
Frank  B.  Fulkerson,  U  E.  Thompson,  and 
Herman  Hess,  all  of  St  Joseph,  for  respond- 
ent 


TRIMBLE,  J.  Plaintiff,  a  boy  about  16 
years  of  age,  was  engaged  In  carrying  parcebi 
from  a  store  to  Its  various  customers  through- 
out the  dty  of  St  Joseph.  He  did  this  on  a 
bicycle.  On  the  29th  day  of  October,  1913, 
between  6  and  7  in  the  evening,  he  was  going 
east  on  Felix  street  when  his  wheel  ran  into 
a  defect  in  the  street,  throwing  blm  to  tbe 
ground  and  injuring  him.  By  his  next  frleud 
he  brought  this  suit  to  recover  damages. 

[1]  It  is  first  contended  that  the  city's  de- 
murrer to  tbe  evidence  should  have  been  sus- 
tained and  tbe  case  taken  from  tbe  Jarj'. 
But  this  is  clearly  without  merit  It  was  not 
dark,  though  dusk  had  fallen,  so  that,  while 
plaintiff  could  see  to  go,  yet  the  bole  in  tbe 
pavement  could  not  be  seen,  and  there  were 
no  lights  to  disclose  or  call  attention  to  the 
defect  Tbe  boy  did  not  know  of  the  defect 
Id  tbe  street,  and  was  not  shown  to  have 
been  going  In  a  careless  manner  or  at  a  reck- 
less speed.  Tbe  defect  in  the  street  consisted 
of  a  sunken  place  about  3  feet  across  and 
trwa  4  to  6  Inches  In  depth.  (One  witness 
testified  to  4%  Inches  by  actual  measure- 
mmt.)  Defendant's  witnesses  say  it  was  a 
mere  depression  and  of  much  less  depth.  It 
bad  been  allowed  to  remain  in  that  condition 
for  at  least  five  years  prior  to  tbe  injury. 
The  defect  was  shown  to  have  caused  the  fall 
and  injury.  Hence  there  was  undoubtedly  a 
case  for  the  Jury. 

[2]  Plaintiff's  Instruction  No.  4  Is  objected 
to  because,  in  giving  the  measure  of  damages, 
it  authorized  the  Jury  to  take  into  considera- 
tion pain  and  anguish  likely  to  be  suffered 
in  tbe  future.  If  any.     But  this  objection  is 
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also  without  merit  The  Instruction  is  In  an 
approved  form,  and  the  petition  not  only 
pleaded  future  pain  and  suHerlng,  but  there 
was  sufficient  evidence  from  which  the  Jury 
could  find  that  such  suffering  would  reason- 
ably follow.  The  injury  was  to  the  head,  and 
tbe  testimony  was  that  such  injuries  are 
slow  of  recovery,  and  tliat,  nt  the  time  of 
the  trial,  the  plaintiff's  head  still  hurt  him, 
and  other  unfavorable  condltioDS  resulting 
from  the  fall  were  still  present 

[3,4]  PlaintlfTs  instruction  No.  3,  whldi 
submitted  the  issuable  facts  upon  which  re- 
covery depended,  in  submitting  the  question 
whether  the  defect  rendered  the  street  dan- 
gerous or  pot  did  so  in  these  words: 

"If  you  further  believe  and  find  from  the  evi- 
dence that  said  hole  or  indentation  in  the  pave- 
ment rendered  said  Felix  street  and  said  Twen- 
ty-First street  at  said  point  dangerous  and  not 
reasonably  safe  for  persons  traveling  in  or 
on  vehicles  or  on  bicj/clei  upon,  along,  or  over 
said  streets,"  etc. 

This  told  the  Jury  that  plaintiff  could  re- 
cover If  the  street  was  not  reasonably  safe 
either  for  ordinary  vehicles  or  for  bicycles. 
The  dty  contended  that  this  authorized  the 
jury  to  find  for  plaintiff  if  they  found  that 
(be  street  was  dangerous  to  a  bicycle,  al- 
though they  might  believe  that  it  was  otherr 
wise  reasonably  safe  for  travel  in  general. 
In  other  words,  the  city  says  that  the  Jury 
might  well  infer  from  that  instruction  that 
the  dty  must  not  only  exercise  ordinary  care 
to  see  that  its  streets  are  reasonably  safe 
for  general  traffic,  but  must  also  keep  them 
reasonably  free  from  such  dangers  as  are 
peculiar  to  and  liable  to  affect  bicycles  only. 
To  prevent  the  Jury  from  entertaining  this 
Idea,  the  dty  asked  its  instruction  lettered  A 
to  the  effect  that  "the  dty  owes  no  greater 
duty  to  those  riding  bicycles  upon  its  streets 
than  it  does  to  persons  who  may  be  passing 
along  and  over  the  same  in  another  kind  of 
vehicle,"  and  that,  If  the  street  was  "in  such 
state  of  repair  as  to  make  It  reasonably  safe 
for  those  passing  along  and  over  the  same  in 
vehicles  usually  used  by  persons  traveling 
thereon  while  tiiey  themselves  were  using  or- 
dinary care  in  so  doing,  then  the  verdict 
should  be  for  the  defendant  dty."  This  In- 
strurtlon  A  was  refused,  and  its  refusal  is 
excepted  to  as  error. 

The  point  raised  Involves  the  principles 
to  be  observed  in  submitting  to  a  Jury  the 
question  whether  a  cyclist,  under  a  given  set 
of  drcumstances,  can  or  cannot  hold  the  dty 
liable  for  a  defect  in  the  street  Must  the 
dty  be  required  to  keep  its  streets  in  any 
smoother  or  better  condition  for  bicycle  trav- 
el than  for  other  modes?  A  small  crack  in 
the  pavement,  a  sharp  stone,  a  tack,  a  bit 
of  glass,  a  piece  of  coal,  or  an  insigniflcani] 
slant  In  the  street  might  be  highly  dangerous 
to  a  bicycle  rider,  but  would  not  affect  other 
modes  of  travel.  It  will  not  do  to  require 
the  dty  to  keep  Its  streets  in  the  smooth  con- 
dition of  a  driving  or  racing  track  for  bi- 
cycles.   On  the  other  hand,  it  may  perhaps 


be  too  strict  a  rule  to  enunciate  the  princi- 
ple that  a  cydist  imder  all  drcumstances, 
must  take  the  road  as  he  finds  it,  and  thus 
become  the  insurer  of  his  own  safety.  A 
blcyde  is  a  vehicle,  and  as  such  is  entitled 
to  use  the  street  North  Chicago,  etc.,  R. 
Co.  V.  Cossar,  203  111.  608,  68  N.  E.  88 ;  Hol- 
land V.  Bartch,  120  ISd.  46,  22  N.  E.  83,  16 
Am.  St  Rep.  807;  Lee  v.  City  of  Port  Huron, 
128  Mich.  533,  87  N.  W.  637,  55  L.  R.  A.  308 ; 
TIiomi>son  V.  Dodge,  68  Minn.  555,  60  N. 
W.  645,  28  L.  R.  A.  608,  49  Am.  St  Rep. 
533;  Taylor  v.  Union  Traction  Co.,  184  Pa. 
465,  40  Atl.  159,  47  L.  R.  A.  289.  Being  en- 
titled to  use  the  street  does  the  fact  that  it 
is  a  fragile  machine  of  unstable  equilibrium 
increase  or  lessen  the  obligation  of  the  city 
with  regard  to  its  streets,  or  does  that  obliga- 
tion remain  the  same  as  in  other  modes  of 
travel?  We  think  the  obligation  remains  the 
same.  The  object  to  be  secured  in  requiring 
the  city  to  care  for  its  streets  "is  the  reason- 
able safety  of  travelers,  considering  the 
amoaht  and  kind  of  travel  which  may  fairly 
be  expected  on  the  particular  street"  Kel- 
sey  V.  Glover,  15  Vt  708.  The  extent  of  the 
dty's  duty  is  to  use  ordinary  care  to  keep 
its  streets  safe  and  convenient  for  ordinary 
traveL  2  Sherm.  &  Red.  on  Neg.  (6th  Ed.) 
i  367.  And  while  it  might  seem  that  since  a 
city  mnist  use  ordinary  care  to  keep  its 
streets  reasonably  safe  for  ordinary  travel, 
and  since  a  bicycle  has  become  a  well-recog- 
nized and  usual  mode  of  travel,  this  would 
add  to  the  burden  of  the  dty  the  duty  of 
keeping  the  street  free  from  things  danger- 
ous to  bicycles  alone,  yet  this  does  not  fol- 
low by  any  means.  The  standard  of  care 
required  la  no  higher.  For  while  defects 
which  would  be  harmless  to  other  modes  of 
travel  are  often  exceedingly  dangerous  to  a 
bicycle,  yet,  on  the  other  hand,  the  bicycle 
occupies  a  much  less  space  than  other  ve- 
hicles and  can  be  turned  in  any  direction 
much  more  easily.  So  that  the  apparent 
necessity  for  an  increase  of  care  caused  by 
the  increased  danger  to  bicycles  from  de- 
fects otherwise  harmless  is  fully  balanced  by 
the  known  ability  of  the  bicycle  to  avoid 
them.  The  city  ought  not  to  be  required  to 
provide  a  roadway  which  would  be  safe 
for  a  vehicle,  the  construction  of  which  ren- 
ders it  peculiarly  susceptible  to  injury  when 
a  comparison  of  it  with  other  vehicles  shows 
that,  owing  to  its  compactness  and  mobil- 
ity. It  can  much  more  easily  avoid  a  danger- 
ous place  than  can  other  vehicles.  Note  to 
47  L.  R.  A.  289.  A  city  is  not  bound  to  use 
reasonable  care  to  keep  its  streets  in  rea- 
sonably safe  condition  with  a  special  view 
to  bicycles,  but  to  keep  them  reasonably 
safe  for  travel  in  any  general  and  usual 
mode,  which,  however,  includes  the  use  of 
bicycles.  Molway  v.  City  of  Chicago,  239 
111.  486,  88  N.  E.  485,  23  L.  R.  A.  (N.  S.)  548, 
16  Ann.  Cas.  424.  That  is  to  say,  if  the 
streets  of  dties  and  to^ns  "are  reasonably 
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safe  and  convenient  for  travel  generally, 
tbey  are  not  liable  for  a  failure  to  make  spe- 
cial provisions,  required  only  for  the  safety 
and  convenience  of  persons  using  *  •  • 
bicycles."  Molway  v.  Chicago,  239  111.  loc. 
dt.  489,  88  N.  E.  486,  23  L.  R.  A.  (N.  S.)  543, 
16  Ann.  Cas.  424,  citing  Doherty  v.  Inhabit- 
ants of  Ayer,  197  Mass.  241,  83  N.  B.  677, 
125  Am.  St  Rep.  355,  14  I*  B.  A.  (N.  S.) 
816. 

Now  If,  under  the  instruction  No.  8  sub- 
mitted by  plaintifT,  the  Jury  were  liable  to 
understand  that  the  street  must  be  kept  rea- 
sonably safe  with  a  special  view  to  bicycles, 
then  defendant's  instruction  A  should  have 
been  given,  since  it  would  have  tended  at 
least  to  correct  that  view  and  give  the  Jury 
to  understand  that  the  duty  resting  upon  the 
city  was  not  to  maintain  a  street  Bi>eclally 
suitable  for  bicycles,  but  that  its  duty  was 
only  to  use  ordinary  care  to  maintain  its 
streets  in  a  reasonably  safe  condition  for 
general  traffic  in  all  the  usual  and  ordinary 
modes  of  travel.  It  is  true  an  instruction 
should  not  make  a  comparison  between  the 
different  vehicles  lawfully  used  by  travelers 
on  the  streets,  but  we  do  not  think  instruc- 
tion A  does  this.  It  merely  tells  the  jury 
that  the  city  does  not  have  to  maintain,  a 
better  street  for  bicycles  than  it  does  for  ve- 
hicles In  general,  and  that,  if  the  street  was 
reasonably  safe  for  vehicles  in  general  and 
ordinary  use,  then  the  city  had  performed  its 
duty. 

In  Bills  V.  Salt  Lake  City,  37  Utah,  507, 
loa  dt  614,  109  Pac.  745,  it  was  held  that 
an  instruction,  which  told  the  jury  that  the 
city  owed  no  greater  duty  to  one  riding  a 
bicycle  to  maintain  its  streets  in  a  reason- 
ably safe  condition  for  travel  thereon  than 
to  other  travelers  using  other  vehicles,  was 
not  a  discrimination  against  the  bicycle  rid- 
er. The  court  remarked  that  It  was  true 
enough  that  comparisons  should  not  be  made 
between  travelers,  and  that  the  true  test  is 
whether  or  not  the  city  has  used  ordinary 
care  to  maintain  its  streets  in  a  reason!fl)ly 
safe  condition  for  travel,  whether  in  one  kind 
of  a  vehicle  or  another. 

In  6  McQuillin  on  Munic.  Corp.  |  2759,  it 
is  said : 

"The  rules  applying  to  bicycles  and  tricycles 
ridden  on  a  street  or  sidewalk  is  that  the  rider 
cannot  recover  for  injuries  resulting  from  de- 
fects in  the  street  or  sidewalk  if  it  was  in 
proper  condition  for  pedestrians  (in  case  of  a 
sidewalk)  or  ordinary  vehicles  (in  case  of  the 
driveway)." 

In  2  ElUott  on  Beads  and  Streets  (3d  Ed.) 
1 1119,  it  is  said  that  some  of  the  courts  have 
held  that  a  cyclist  must  take  the  street  as  he 
finds  it  if  it  Is  reasonably  safe  and  in  a  fit 
condition  for  ordinary  vehicles,  such  as  wag- 
ons and  carriages,  and  that  there  Is  no  lia- 
bility for  injuries  to  users  of  bicycles  caused 
by  reason  of  the  way  not  being  safe  for 
them,  so  long  as  the  street  is  reasonably  safe 


for  ordinary  travd  with  horses  and  wagons 
and  carriages,  citing  Leslie  v.  Caty  of  Grand 
Rapids,  120  Mich.  28,  78  N.  W.'885;  Richard- 
son V.  Danvers,  176  Mass.  413,  57  N.  E.  688, 
50  L.  R.  A.  127,  79  Am.  St  Bep.  320.  But 
the  author,  near  the  close  of  the  section, 
says  the  true  rule  is  that  dtlea  and  towns  are 
bound  to  keep  thdr  ways  reasonably  safe 
and  convenient  for  trav^  generally,  includ- 
ing that  properly  undertaken  upon  such  ve- 
hicles as  bicycles.  But  If  their  streets  are 
reasonably  safe  and  convenient  for  travel 
generally,  they  are  not  liable  for  a  failure 
to  make  tpecial  provision*  required  only  for 
the  safety  and  convenience  of  those  using  bi- 
cycles, dting  Doherty  v.  Town  of  Ayer,  su- 
pra, and  Molway  v.  City  of  Chicago,  supra. 

As  plaintiff's  instruction  No.  3  did  not  de- 
fine the  city's  duty  as  being  merely  to  main- 
tain the  street  in  a  reasonably  safe  condi- 
tion for  travel  in  general  by  means  of  all 
usual  and  ordinary  vehicles,  and  not  to  make 
spedal  provisions  required  only  for  the  safe- 
ty of  those  using  bicycles,  we  think  defend- 
ant's Instruction  A  should  have  been  given. 
In  this  way  the  jury  would  clearly  under- 
stand the  extent  of  the  duty  resting  upon  the 
city,  and  would  not  be  liable  to  think  that 
because  the  vehicle  was  a  bicycle,  therefore  a 
greater  degree  of  care  had  to  be  exercised 
than  if  it  had  been  some  other.  PlalntUT's 
instruction  told  the  jury,  without  qualifica- 
tion, that.  If  the  street  was  not  reasonably 
safe  for  persons  traveling  on  bicycles,  then 
the  dty  failed  in  its  duty.  But  they  should 
also  have  been  told  that  this  did  not  mean 
that  the  city  had  to  guard  against  defects 
which  would  be  dangerous  only  to  bicycles 
and  not  to  other  methods  of  travel.  This 
defendant's  instruction  sought  to  do,  and  for 
that  reason  It  should  not  have  been  refused. 
There  was  considerable  difference  between 
the  plaintifTs  and  the  city's  idea  of  the  ex- 
tent of  the  defect  According  to  the  former 
It  was  one  dangerous  to  any  mode  of  travel, 
while  according  to  the  latter  it  was  not  a 
hole  but  a  mere  sUght  depression  In  the 
brick  pavement  which  might  not  be  con- 
sidered a  danger  to  traffic  in  general  at  alL 

The  judgment  Is  reversed,  and  the  cause 
is  remanded.     All  concur. 


BAILEY  et  aL  v.  MISSOURI  PAG.  BY.  OO. 

(No.  11303.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  28.  1914.) 

1.   COMMBBCK   (8   8*)— EXCLtJSIVENESB  OF  PED- 

KHAi,  Power— State  Legislation. 
The  Carmack  amendment  to  the  Hepburn 
Act  (Act  Feb.  4,  1887,  c.  104,  %  20,  24  Stat 
386,  as  amended  by  Act  June  29,  1006,  c.  3591. 
S  7,  34  Stat.  593  [U.  S.  Comp.  St  1913,  ! 
85921)  excludes  state  laws  and  policies  from 
the  field  of  the  liability  of  carriers  growing  out 
of  interstate  shipments. 

[Ed.   Note.— For   other  cases,  see  (Commerce. 
Cent.  Dig.  i  5;    Dec.  Dig.  {  8.»] 
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2.  Cot3>T8  (S  BT*)— Boles  of  Dxoisior— Fsd- 
nuL  Couans. 

The  state  court  must  follow  decisions  of 
the  United  States  court  in  interstate  commerce 
rases,  recognizing  the  validity  of  reasonable 
stipulations  in  shipping  contracts  for  the  giv- 
ing of  notice  of  claims,  whether  supported  by 
tie  consideration  of  a  reduced  rate  or  not,  re- 
tarded by  such  courts  as  a  mere  regulation 
vbicb  the  partiM  may  Incorporate  as  a  part 
«{ their  contract. 

(Ed.    Note.— For    other    cases,    see    Courts, 
Cent.  Dig.  »  329-333;   Dec.  Dig.  {  97.*] 

3.  Cabbiebs  (S  159*)— Limitation  or  Liabil- 

mt  —  CONSEQUKNTIAI.       DAMAGES  —  "ClAIM 

TOR  Delay." 
The  provision  in  a  bill  of  lading,  issued 
is  consideration  of  a  reduced  rate,  that  claims 
for  loss,  damage,  or  delay  must  be  made  in 
writing  at  the  point  of  delivery  or  origin  with- 
in four  months  after  delivery,  to  make  the 
carrier  liable,  was  not  limited  to  claims  for 
liamnfies  to  the  goods  shipped,  but  extended  to 
damaxGB  from  delay  whereby  apples,  which  the 
consignee  intended  to  pack  in  the  barrels  ship- 
ped, could  not  be  picked  until  after  they  were 
overripe  and  injured  for  storage  purposes, 
since  the  term  "claim  for  delay"  was  intended 
to  be  comprehensive,  and  to  include  all  dam- 
ages that  might  be  reasonably  anticipated  to 
follow  the  failure  to  deliver  the  barrels  within 
a  reasonable  time. 

[Ed.  ^ote.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  668-671,  699-703%,  711-714, 
T18,  718% ;    Dec.  Dig.  |  159.*] 

i  Comhebce   (I   33»)   —   "Intbrstatb   Com- 

iiERrK"— Bills  of  Lading. 
When  a  commodity  has  been  delivered  to 
*  common  carrier  to  be  transported  continn- 
oDsly  to  a  point  outside  the  state  where  re- 
ceived, it  is  "interstate  commerce"  thence  for- 
ward, whether  the  shipment  be  made  on  a 
tliroucrh  bill  of  lading  or  upon  a  bill  issued  for 
transportation  between  intrastate  points. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  H  26,  81 ;   Dec.  Dig.  |  33.* 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Interstate  Com- 
merce.) 

.\ppeal  from  Clrcait  Court,  Morgan  Coun- 
ty; 3.  G.  Slate,  Judge. 

Action  by  S.  P.  Bailey  and  another  against 
the  Missouri  Pacific  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

C.  D.  Corum,  of  St  Louis,  for  appellant 
J.  W.  McClelland,  of  Versailles,  R.  M.  Embry, 
of  California,  Mo.,  and  R.  M.  Llvesay,  of  Ver- 
salllee,  for  respondents. 

JOHNSON,  J.  Plalntifrs  sued  to  recover 
damages  resulting  to  tbem  from  an  alleged 
negligent  delay  In  tbe  transportation  of  two 
csr  loads  of  apple  barrels,  wbich  defendant 
received  at  Kansas  City  and  undertook  to 
carry  to  Versailles,  Mo.,  and  there  to  deliver 
to  plaintiffs,  the  consignees.  The  barrels 
Were  purchased  by  plaintiffs  from  a  manu- 
facturer in  Kansas  City,  Kan.,  and  were 
loaded  In  two  cars  on  a  svirltch  track  which 
connected  the  factory  vrlth  the  line  of  the 
Terminal  Railway  Company,  another  common 
carrier.  A  "switch  card,"  showing  the  des- 
tination of  the  cars,  was  tacked  on  each  car 
by  the  shipper,  and  tbe  Terminal  Company 


received  the  cars  at  the  switch  track  where 
they  were  loaded,  and  switched  them  a  mile 
or  more  to  the  yards  of  defendant  in  Kansas 
City,  Mo.,  where  they  were  received  by  de- 
fendant The  Terminal  Company  charged 
$4  per  car  for  this  service.  Defendant  had 
promised  to  furnish  a  large  car  for  the  ship- 
ment, but,  being  unable  to  do  so,  provided 
two  smaller  cars  instead,  and  paid  tbe 
switching  charges  on  one  car  and  collected 
the  charges  on  the  other  from  the  consignee 
as  a  part  of  the  cost  of  transportatlDn  from 
the  factory  in  Kansas  City,  Kan.,  to  Ver- 
sailles. If  a  single  car  had  been  furnished, 
as  agreed,  the  switching  charge  of  $4  would 
have  been  added  to  tbe  expense  blU  issued 
by  defendant  for  the  transportation. 

Defendant  issued  a  bill  of  lading  to  the 
shipper,  made  out  on  tbe  form  approved  by 
the  Interstate  Commerce  Commission,  for  the 
transportation  of  tbe  cars  from  Kansas  City, 
Ma,  to  Versailles.  The  barrels  were  prop- 
erly designated  in  tbe  bill  as  belonging  to 
class  D,  for  which  tbe  rate  from  Kansas  City, 
Ma,  to  Versailles,  in  the  schednles  on  file 
with  the  Interstate  Commerce  Commission, 
was  12  cents  per  100  pounds.  This  was  a 
reduced  rate,  since  the  schedules  and  ap- 
proved form  of  bill  of  lading  provided  a 
higher  rate  for  class  D  freight  forwarded 
with  the  carrier's  common-law  liability  un- 
restricted.   The  bill  of  lading  provided: 

"Claims  for  loss,  damage,  or  delay  must  be 
made  in  writing  to  the  carrier  at  tbe  point  of 
delivery  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  de- 
livery has  elapsed.  Unless  claims  are  so  made 
the  carrier  shall  not  be  liable." 

No  claim  was  presented  by  plaintiffs  to 
defendant,  and  this  suit  was  not  begun  until 
more  than  four  months  had  elapsed  from 
the  date  of  tbe  delivery  of  the  barrels. 

[1]  On  the  hypothesis  that  this  was  an 
interstate  shipment,  the  failure  of  plaintiffs 
to  present  their  claim  to  defendant  In  tbe 
time  prescribed  in  the  shipping  contract  is 
fatal  to  their  case.  The  Carmack  ameiid- 
ment  to  tbe  Hepburn  Act  Is  construed  by  the 
Supreme  Court  of  the  United  States  to  super- 
sede and  exclude  state  laws  and  Juridical  pol- 
icies from  the  field  of  the  liability  of  carriers 
growing  out  of  interstate  shipments.  Ex- 
press Ca  V.  Croninger,  226  U.  S.  491,  33  Sup. 
Ct  148,  67  L.  Ed.  314,  44  L.  U.  A  (N.  S.) 
257;  Railway  v.  Harriman,  227  0.  S.  loc.  dt 
672,  33  Sup.  Ct  397,  57  L.  Ed.  690. 

[2]  The  decisions  of  the  United  States 
courts,  which  we  are  botmd  to  follow  in  in- 
terstate commerce  cases,  recognize  tbe  valid- 
ity of  reasonable  stipulations  in  shilling 
contracts  for  the  giving  of  notice  of  claims, 
whether  or  not  such  agreement  be  supported 
by  the  consideration  of  a  reduced  rate.  Such 
contractual  limitations  are  regarded  as  a 
mere  regulation  which  the  parties  have  a 
right  to  Incorporate  as  a  part  of  their  con- 
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tract  We  are  bound  to  accept  and  give  ef- 
fect to  this  Interpretation  of  the  contract, 
regardless  of  whether  or  not  It  coincides  with 
the  policy  of  the  Jurisprudence  of  this  state 
which  obtained  before  the  subject  of  inter- 
state commerce  was  placed  under  the  ex- 
clusive control  of  the  national  law&  Grain 
Co.  V.  RaUway,  177  Mo.  App.  197,  164  S.  W. 
182 ;  Hamilton  v.  BaUway,  177  Mo.  App.  151, 
164  S.  W.  24& 

[3]  But  it  is  contended  by  ^laintlflfs  that 
the  liu)itation  in  question  cannot  be  applied 
in  the  present  case,  for  the  reason  that  it 
refers  only  to  claims  for  damages  to  the 
articles  shipped,  while  the  damages  plaintiffs 
seek  to  recover  were  special  and  consequen- 
tial, and  not  the  result  of  any  injury  to  the 
barrels,  which  arrived  at  Versailles  in  good 
order.  In  consequence  of  the  delay  the  ap- 
ples which  plaintiffs  intended  to  pack  in  the 
barrels  could  not  be  picked  from  the  trees 
until  after  they  had  become  overripe  and 
seriously  injured  for  storage  purposes.  In 
Morrow  v.  Bailroad,  140  Mo.  App.  200,  123 
S.  W.  1034,  it  was  held  by  the  Springfield 
Court  of  Appeals  that  a  stipulation  in  a 
blU  of  lading  that  "all  claims  for  damages 
must  be  reported  by  the  consignee  within  36 
hours  after  he  was  notified  of  the  arrival  of 
the  freight"  referred  only  to  loss  or  damage 
to  the  property  shipped,  and  not  to  a  claim 
for  special  damagea  To  the  same  effect  was 
our  decision  in  AuU  v.  Railway,  136  Mo.  App. 
201,  116  S.  W.  1122.  There  Is  a  vital  differ- 
ence between  the  provisions  of  the  contracts 
in  those  cases  and  that  now  before  us  for 
interpretation,  which  expressly  provides  that 
claims  resulting  from  delay,  as  well  as  those 
for  loss  and  damage  to  the  property  shipped, 
fall  within  the  purview  of  the  contractual 
limitation.  The  term  "claims  for  •  •  • 
delay"  obviously  was  Intended  to  be  compre- 
hensive, and  to  include  all  damages  that  rea- 
sonably might  be  anticipated  to  follow  a  neg- 
ligent breach  of  the  carrier's  doty  to  deliver 
the  barrels  within  a  reasonable  time. 

[4]  It  Is  earnestly  argued  by  plaintiff,  and 
with  effect  in  the  trial  court,  that  the  ship- 
ment In  question  was  intrastate,  not  inters 
state,  commerce.  The  court  was  induced  to 
this  conclusion  by  the  fact  that  the  bill  of 
lading  Issued  by  defendant  on  its  face  pro- 
vided only  for  the  transportation  of  the  cars 
between  two  points  in  this  state.  That  fact 
is  by  no  means  conclusive.  The  barrels  were 
loaded  In  the  cars  on  the  switch  track  in  Kan- 
sas City,  with  the  intention  of  delivering  them 
tliere  to  the  initial  carrier  (the  Terminal 
Company)  for  continuous  transportation  to 
plaintiffs  at  Versailles.  The  rule  may  be 
considered  as  firmly  established  that,  when  a 
commodity  has  been  delivered  to  a  common 
carrier,  to  be  transported  on  a  continuous 
voyage  or  trip  to  a  point  beyond  the  limits 
of  the  state  where  delivered,  the  character 
of  interstate  or  foreign   commerce  attaches 


thereto,  and  It  is  Immaterial  whether  the 
shipment  be  made  on  a  through  bill  of  lading, 
or  upon  a  bill  or  bills  issued  for  transporta- 
tion between  intrastate  points.  Terminal 
Co.  V.  Interstate  Commerce  Commission,  210 
U.  S.  627,  31  Sup.  Ct  279,  55  L.  Ed.  310; 
Commission  Co.  y.  Worthington,  225  TJ.  S. 
108,  32  Sup.  Ct  653,  56  L.  Ed.  1004;  SUte 
V.  Railway,  31  Tex.  Civ.  App.  219,  71  B.  W. 
994;  Railway  v.  Grain  Co.  (Tex.  Civ.  App.) 
73  S.  W.  845;  Railway  Com.  v.  Railroad, 
220  U.  S.  336,  33  Sup.  Ct  837,  67  L.  Ed.  1216. 

In  the  case  of  Kolkmeyer  v.  Railroad,  173 
S.  W. ,  decided  by  this  court  at  the  pres- 
ent term,  we  recognized  this  rule,  and  our 
concln8i<«  that  the  shipment  there  was  in- 
trastate commerce  was  based  on  the  absence 
of  an  Intention  that  the  transportation,  which 
originated  in  this  state,  should  continue  be- 
yond Kansas  City  into  an  adjoining  state. 

The  Judgment  is  reversed.    All  concur. 


STATE  V.  RADER. 

(Supreme  Court  of  Missouri,   Division  No.   2. 
Nov.  24,  1014.) 

LABCKNT    (I  70*)— PBOSECUTION— iKSTBUCnOH 

—Sufficiency. 

An  instruction  that  if  accused  advised,  pro- 
cured, or  commanded  another  to  steal,  take,  and 
carry  away  the  goods  and  chattels  of  a  third 
person,  he  should  be  convicted  is  bad  because 
not  requiring  the  Jury  to  find  that  the  goods 
were  stolen  and  taken  away  with  a  felonious 
intent,  which  is  an  element  of  the  offense  of  lar- 
ceny. 

[Ed.  Note,— For  other  cases,  see  Larceny. 
Cent.  Dig.  H  182,  183,  185,  186 ;  Dec  Dig.  i 
70.*] 

Appeal  from  Circuit  Court  Boone  Ck)un- 
ty;    David  U.  Harris,  Judge. 

Claude  Rader  was  convicted  of  grand  lar- 
ceny, and  be  appeals.  Reversed  and  re- 
manded. 

From  a  conviction  In  the  circuit  court  of 
Boone  county  of  the  crime  of  grand  larceny 
and  a  seutence  therefor  to  Imprisonment  in 
the  penitentiary  for  a  term  of  two  years,  de- 
fendant pursuant  to  the  usual  procedure, 
has  appealed. 

The  facts  presented  by  this  record,  and 
upon  which  this  conviction  is  sought  to  be 
sustained,  are  unique.  The  defendant  at  the 
time  of  the  commission  of  the  larceny  alleg- 
ed, was,  and  for  some  days  prior  thereto  had 
been,  confined  in  the  calaboose  of  the  town 
of  Centralla  upon  the  charge  that  be  had  Il- 
legally sold  intoxicating  liquor,  so  that  his 
alibi  was  perfect  so  far  as  concerns  his  actu- 
al presence  at  or  participation  In  the  alleged 
larceny.  The  indictment  charged  that  the 
property  stolen  was  feed,  and  that  it  consist- 
ed of  eight  sacks  of  oats,  ten  sacka  of  alfalfa 
meal,  ten  bales  of  alfalfa  hay,  two  bushels 
of  com,  and  one  bale  of  straw.  The  actual 
larceny  of  this  property  was  accomplished  by 
one  William  W.  Bell,  who  was  the  principal 
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witness  for  the  state  and.  In  fact,  the  only 
witness  who  gaye  any  testimony  In  any  way 
connecting  defendant  with  this  theft  Ac- 
cording to  the  testimony  of  said  Bell  he  had 
been  employed  by  defendant  to  feed  and 
care  for  a  nnmber  of  horses  owned  by  de- 
fendant daring  the  enforced  absence  arising 
fr«m  the  Imprisonment  of  the  latter.  De- 
fendant's horses,  some  seven  In  number,  to- 
gether with  one  of  Bell's  horses,  were  In  a 
bam  at  Centralla,  which  bam  bad  been  rent- 
ed by  defendant  and  was  In  his  possession. 
After  Bell  had  been  In  charge  of  defendant's 
bam  and  horses  for  some  two  or  three  days, 
the  feed  for  this  stoclc  ran  short ;  thereupon 
Bell  says  he  went  to  the  calaboose  to  confer 
with  defendant  about  the  situation,  and  In- 
formed defendant  that  the  feed  was  almost 
gone.  Bell  farther  says  that  defendant  ask- 
ed Mm  if  he  knew  where  any  feed  could  be 
obtained,  and  that  he  (Bell)  replied  that  he 
did  not.  Thereupon,  says  Bell,  the  below 
quoted  conversation  ensued  between  him 
and  defendant    Defendant  asked  Bell :  ' 

"  'Do  yon  know  where  this  big  bam  is  out  here 
west  of  town  of  Mr.  Lee  Green's?'  I  said,  'I 
do  not'  He  laid,  'Don't  yon  know  wliere  that 
barn  is  out  there?'  I  said,  'No.'  He  said 
'Maybe  you  know  it  by  the  John  Rutland's 
barn.'  I  said,  'Yes;  I  know  where  that  is,' 
and  tie  said,  'I  saw  Mr.  Green  hauling  some  al- 
falfa out  there  in  the  summer  time.'  He  said, 
'If  you  will  go  out  there,  I  am  satisfied  you 
can  get  some  feed  out  there.  If  there  is  any  out 
there,  get  it  and  bring  it  in  and  I  will  pay  you 
for  it,  and  I  will  allow  you  on  what  you  owe 
me'— on  a  mare  I  bought  He  said  if  I  didn't 
«'ant  to  take  the  wagon  and  team  out  there 
fint,  I  could  go  and  ride  the  pony  out  and  find 
it._  He  aaid  I  might  work  a  big  brown  horse 
vith  a  big  foot  and  an  old  sorrel  horse  with  a 
bald  face.  I  said  all  right,  if  I  could  find  col- 
lars. I  could  not  find  a  collar  for  the  sorrel 
horse.  I  worked  my  grey  horse  and  his  brown 
horse  after  this  feed." 

Following  the  substance  of  the  testimony 
of  the  witness  Bell,  but  without  further 
quoting  his  exact  language,  he  said  that  he 
left  the  defendant's  barn  in  Centralla  be- 
tween 12  and  1  o'clock,  went  out  into  the 
country  near  the  edge  of  town  to  the  bam 
of  one  W.  L.  Green,  and  there  stole  eight 
sacks  of  oats,  ten  bales  (sic)  of  alfalfa  meal, 
ten  bales  of  alfalfa  hay,  two  bushels  of  com, 
and  Mke  balf  of  straw;  that  he  loaded  this 
feed  on  a  one-horse  wagon  and  drove  the 
same  into  the  defendant's  bam  (except  for 
the  loss  of  a  portion  thereof,  which  slipped 
from  the  wagon  on  the  way),  there  unloaded 
It  and  placed  It  in  the  hallway  of  said  bam, 
and  that  near  defendant's  bam  he  broke  the 
doubletree  of  his  wagon.  Bell  farther  says 
that  In  the  morning  between  5  and  6  o'clock 
be  went  to  the  calaboose  and  again  saw 
the  defendant,  told  him  fully  what  he  had 
done,  and  that  instructions  were  given  him 
by  the  latter  to  unload  and  store  the  stolen 
feed  and  cover  It  with  a  tarpaulin,  and  to 
lock  the  doors  of  the  bam  and  to  fasten  the 
windows  with  wire,  all  of  which  Bell  did. 

The  witness  Bell,  confessedly  the  actual 


thief,  was  arrested  for  the  larceny  in  ques- 
tion at  about  9  o'clock  on  the  morning  fol- 
lowing the  theft  At  first,  and  for  some  sev- 
eral days,  Bell,  while  admitting  his  own 
guilt,  denied  that  defendant  was  in  any  wise 
connected  with  this  larceny.  Subsequently, 
and  after  a  few  days,  he  changed  his  story 
and  said,  as  he  did  upon  trial  in  his  sworn 
testimony,  that  defendant  had  been  the  ac- 
tive mover  in  procuring  his  commission  of 
this  larceny. 

The  defendant,  testifying  for  himself,  while 
admitting  that  Bell  had  called  on  him  at  the 
calaboose  at  about  S:30  o'clock  In  the  morn- 
ing following  the  larceny  and  had  then  con- 
fessed to  him  the  manner  In  which  be  had  ob- 
tained the  feed,  yet  contended  that  the  lar- 
ceny was  without  his  prior  knowledge,  pro- 
curation, or  consent,  bnt  that  on  the  con- 
trary he  bad  given  Bell  the  money  with 
which  to  purchase  feed  and  expected  him  to 
buy  feed  and  not  steal  it  Defendant  also 
testified  that  Bell  was  stealing  this  feed  for 
himself,  and  Intended  to  haul  it  to  a  bam 
oat  in  the  country,  where  Bell  had  some 
horses  of  his  own,  but  that  he  had  broken  a 
doubletree  while  In  the  neighborhood  of  de- 
fendant's bam,  which  misfortune  made  nec- 
essary the  unloading  of  the  feed  therein,  and 
thus  explained  the  presence  of  the  feed  in 
this  bam. 

The  bad  reputation  of  appellant  for  morali- 
ty and  truth  and  veracity  was  shown  by  the 
state.  The  state  was  also  permitted  to  show 
that  the  constable  and  various  other  per- 
sons "susplcioned"  from  the  beginning  de- 
fendant's connection  with  this  larceny. 
Since,  however,  no  objection  was  made  to 
this  outrageous  sort  of  evidence  the  point 
is  not  before  us  for  review. 

The  actual  confessed  thief  Bell  was  like- 
wise Indicted  for  this  larceny,  and  entered 
a  plea  of  guilty  thereto,  and  was  by  the 
court  paroled. 

The  above  Is  deemed  a  sufllclent  statement 
of  the  facts  as  will  serve  to  make  clear  the 
points  discussed  In  the  opinion  here.  These 
points  will  be  further  illuminated  by  such 
statement  of  facts  as  may  become  necessary 
in  the  opinion. 

N.  T.  Gentry,  of  Columbia,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Thomas  J. 
Ulggs,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as 
above).  I.  Instruction  numbered  1,  which  de- 
fendant very  insistently  urges  as  erroneous, 
is  as  follows: 

"The  court  instructs  the  jnry  that  if  you  find 
and  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  at  the  county  of  Boone  and 
state  of  Missonri,  on  or  about  the  24th  day  of 
November,  1013,  one  William  Bell  did  unlaw- 
fully steal,  take  and  carry  away  the  goods  and 
chattels  of  W.  ti.  Green  as  charged  in  the  first 
count  of  the  information  in  this  case,  and  if  the 
jury  further  find  from  the  evidence  that  the  de- 
fendant p^ior  to  the  stealing,  taking  and  carry- 
ing away  of  the  said  goods  and  chattels  advised. 
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procured,  encoaraged,  counseled,  or  commanded 
the  said  William  Bell  to  steal,  take,  and  carry 
away  the  goods  and  chattels  as  aforesaid,  and 
that  said  goods  were  of  the  value  of  $30  or  more, 
then  you  will  find  the  defendant  guilty  under  the 
flrst  count  of  the  information  and  assess  his  pun- 
ishment at  imprisonment  in  the  penitentiary  for 
a  term  not  less  than  two  years  nor  more  than 
five  years." 

The  gravamen  of  defendant's  objection  to 
the  above  instruction  is  (to  express  it  in 
counsel's  own  language)  that  "it  omits  the 
all-important  part  of  the  definition  of  lar- 
ceny, to  wit,  the  words,  'with  a  felonious  In- 
tent'" The  state  contends,  on  the  other 
band,  most  Insistently  that  the  use  of  the 
word  "steal"  comports  a  wrongful  and  fraud- 
ulent taking,  together  with  the  felonious  In- 
tent to  convert  the  property  In  question  to 
the  use  of  the  taker  and  to  deprive  the  own- 
er thereof  permanently  without  bis  consent 
Since  the  Instruction  in  question  uses  the 
words  "take  and  carry  away,"  we  need  not, 
and  we  do  not,  take  the  latter  words  Into  con- 
sideration tn  this  discussion.  Concededly 
they  would  have  been  used  in  a  good  instruc- 
tion just  as  they  are  used  in  this  one.  In 
other  words,  the  state's  position  is  that, 
since  the  word  "steal,"  which  is  used  in  this 
instruction,  ordinarily  means  and  is  general- 
ly understood  as  meaning  by  everybody,  from 
the  "college  prrfessor  to  the  common  labor- 
er," to  "take  and  carry  away  feloniously;  to 
take  without  right  or  leave  and  with  intent 
to  keep  wrongfully,"  there  is  neither  verbal 
nor  legal  necessity,  nor  rhyme  nor  reason,  in 
using  the  word  "feloniously,"  or  In  further 
defining  larceny,  when  once  the  word  "steal" 
is  used  in  an  Instruction  In  connection  with 
the  words  "take  and  carry  away,"  as  here 
In  this  instruction.  Bearing  out  their  con- 
tention, learned  counsel  for  the  state  call  our 
attention  to  the  meaning  of  the  word  "steal" 
in  its  plain  and  ordinary  sense,  as  used  in 
our  statute,  and  as  the  same  is  defined  by 
lexicographers  as  well  as  by  the  law  writers 
and  law  dictionaries.  It  Is  defined,  says 
counsel,  by  Webster's  Unabridged  Dictionary 
thus: 

"To  take  and  carry  away  feloniously,  as  the 
personal  goods  of  another;  to  take  without  right 
or  leave. 

The  most  comprehensive  definition  which 
has  been  called  to  our  attention  is  that  found 
in  the  Century  Dictionary  and  Cyclopedia, 
which  defines  the  word  "steal"  to  mean: 

"To  take  feloniously ;  to  take  and  carry  away 
clandestinely  and  without  leave  or  right;  to  ap- 
propriate to  one's  own  use  dishonestly  or  with- 
out right,  permission,  or  authority." 

So  much  is  said  to  make  clear  and  state 
fairly  and  sharply  the  respective  contentions 
made. 

^olng  back  t6  the  definition  of  the  crime 
of  larceny  at  common  law,  we  find  some  little 
contrariety  of  definition,  but  in  the  main 
find  that  there  niust  be  a  felonious,  I.  e., 
fraudulent,  unlawful,  and  wrongful  taking 
and  carrying  away  of  the  personal  property 


of  another,  coupled  with  the  intent  to  con- 
vert the  property  in  question  to  the  use  of 
the  taker  without  the  owner's  consent  For 
illustration  Lord  Coke  defines  it  thus: 

"Larceny  by  the  common  law  is  the  felonious 
and  fraudulent  taking  and  carrying  away  by  any 
man  or  woman  of  the  mere  personal  goods  of  an- 
other."    3  Coke's  Inst  107. 

Mr.  Wharton  defines  It  thus: 

"Larceny  may  be  defined  to  be  the  fraudulent 
taking  and  carrying  away  of  a  thing  without 
claim  of  right,  with  the  intention  of  convertine 
it  to  a  use  other  than  that  of  the  owner 
without  his  consent."  1  Wharton,  Crim.  Law, 
J  862. 

Chitty  In  his  learned  work  on  Criminal 
Law  (3  Chltty's  Crlm.  Law,  917)  says: 

"To  constitute  this  oflfense  [larceny],  therefore, 
in  any  form,  there  must  be  a  taking  from  the 
possession,  a  carrying  away  against  the  will  of 
the  owner,  and  a  felonious  intent  to  convert  it 
[i.  e.,  the  personal  property]  to  the  offender's 
use." 

Mr.  East  in  his  Pleas  of  the  Crown  (volume 
2,  p.  553)  defines  larceny  to  be: 

"The  wrongful  or  fraudulent  taking  and  carry- 
fog  away  by  any  person  of  the  mere  personal 
goods  of  another  from  any  place,  with  a  feloni- 
ous intent  to  convert  them  to  his  [the  taker's] 
own  use,  and  to  make  them  his  own  property, 
without  the  consent  of  the  owner." 

"But  even  this  definition/'  says  Prof.  Green- 
leaf,  "though  admitted  by  Farke,  B.,  to  be  the 
most  complete  of  any,  was  thought  by  him  to  be 
defective  in  not  stating  what  was  the  meaning 
of  the  word  'felonious'  in  that  connection,  which, 
he  proceeded  to  say  'might  be  explained  to  mean 
that  there  is  no  color  of  right  or  excuse  for  the 
act,'  adding  that  the  intent  must  be  to  deprive 
the  owner,  not  temporarily,  but  permanently,  of 
his  property."    3  GreenleaTs  Ev.  {  150. 

To  the  same  general  trend  are  all  of  the 
other  authorities,  which  purport  to  define  the 
crime  of  larceny  as  it  existed  at  common  law. 
2  Bishop's  New  Crlm.  Law,  758;  2  Roscoe's 
Crlm.  Ev.  816;  1  Hawkins,  P.  C.  p.  142;  Rex 
V.  Hammon,  2  Leach,  1083. 

It  is  the  rule  in  this  state  by  our  solemn 
statute,  as  well  as  by  all  of  the  holdings  of 
our  courts,  that  the  common  law  is  in  forces 
and  that  it  shall  be  the  only  rule  of  decision, 
unless,  and  until  it  has  been  abrogated  and 
changed  by  the  statute  itself.  Section  8047, 
R.  S.  1900;  Brandon  t.  Carter,  119  Mo.  572, 
24  S.  W.  1035,  41  Am.  St  Rep.  673. 

Turning  to  our  statute  which  defines  the 
crime  of  grand  larceny,  we  find  it  to  read,  so 
far  as  pertinent  here,  thus: 

"Every  person  who  shall  be  convicted  of  fe- 
loniously stealing,  taking  and  carrying  away  an.v 
money,  goods,  rights  in  action,  or  other  personal 
property  or  valuable  thing  whatsoever  of  the  val- 
ue of  thirty  dollars  or  more,  ♦  •  •  belong- 
ing to  another,  shall  be  deemed  guilty  of  grand 
larceny.    •    •    »  "    Section  4536,  B.  S.  1909. 

It  will  be  observed  that  the  word  "feloni- 
ously" is  put  by  the  lawmakers  into  (or  to 
look  at  the  matter  from  the  angle  of  its  com- 
mon-law origin,  left  in)  this  statute  as  a  part 
of  the  definition  of  grand  larceny.  Except 
la  the  above  section  defining  grand  larcetay, 
and  in  sections  4530  and  4531,  each  of  which' 
defines  larceny  In  connection  with  robbery  in 
the  first  and  second  degrees,  respectively,  we 
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bare  not  been  able  to  And  that  ttae  Leglsla- 
tiire  bas  left  in  any  other  criminal  statute 
ttte  woBd  "feloniously"  as  a  part  of  the  defi- 
nition of  any  other  felony.  Even  in  defining 
certain  grand  larcenies  which  are  made  such 
by  reason  of  the  special  drcnmstances  at- 
tending the  commission  thereof,  the  word 
"feloniously"  is  not  used  in  our  statutes;  cf. 
section  4537  (theft  of  domestic  fowls  In  the 
nighttime);  section  4538  (theft  from  dwell- 
ing house,  railroad  cars,  or  the  person  of  an- 
other); section  4541  (larceny  by  altering 
mark  or  brand,  or  by  killing  animals). 

Prior  to  1825  no  attempt  was  made  to  de> 
fine  larceny.  See  Laws  Dlst  of  Iia.  |  13,  p. 
19  (1804):  Laws  Ter.  of  La.  {  16,  p.  213 
(ISOS);  Laws  Ter.  of  La.  {  9,  p.  476  (1816). 
Punishment  therefor  was  prescribed  by  law, 
bat  the  elements  which  went  to  make  up  and 
whidi  were  required  to  describe  and  define 
tbis  offense  manifestly,  therefore,  remained 
as  at  common  law.  Ivi  1825  the  words  "felo- 
niously steal,  take  and  carry  away"  first  came 
into  oar  statute,  denouncing  tbe  theft  of  mon- 
ey, personal  goods,  and  chattels.  Laws  of 
Mo.  1825, 1  25,  p.  286.  Even  then  horse  steal- 
ing was  not  so  defined,  and  still  stood  (de- 
nounced by  a  separate  section,  viz.,  section 
33,  p.  289,  Id.)  as  at  common  law.  In  1835 
the  section  denouncing  the  theft  of  horses, 
slaves,  etc.,  was  combined  with  that  contain- 
ing tbe  words  "feloniously  steal,  take  and 
carry  away,"  and  whleh  denounced  grand 
larceny  as  to  practically  ail  other  personal 
property.  R.  S.  Mo.  1835,  {  30,  p.  177.  Ever 
since  1825,  therefore,  tbe  crime  of  grand  lar- 
ceny defined  In  said  section  4535,  R,  S.  1909, 
has  been  defined  uniformly  (exceptions  as  to 
special  ofTenses  above  noted  excepted)  by  the 
use  of  the  words  "feloniously  stealing,  tak- 
ing and  carrying  away."  We  have  seen  tbe 
necessity  which  existed  at  common  law  to 
use  this  word  "feloniously"  or  Its  apt  syno- 
nyms in  defining  larceny,  and  we  see  that 
while  tbe  Legislature  had  tbe  power  to  re- 
lieve us  from  the  necessity  of  so  defining  it, 
for  some  reason,  sufilcient  to  itself  no  doubt, 
it  has  not  seen  fit  to  do  sa  That  we  might 
or  might  not  deem  it  wise  to  do  so  is  beside 
tbe  question;  tbe  fact  remains  that  the  word 
"feloniously"  as  a  word  of  legal  description 
lias  remained  in  our  larceny  statute  for  90 
years  precisely  as  it  formerly  stood  in  a  ma- 
jority of  the  common-law  definitions  of  this 
crime.  The  Legislature  put  this  word — 
which  upon  «ome  considerations  may  appear 
technical,  useless,  and  tautological — into  our 
statute,  or  to  be  more  exact,  left  it  therein, 
and  it  is  for  tbe  Legislature  to  take  it  out 
Uniformly  almost,  throughout  the  90  years 
of  tbe  statute's  existence  in  its  present  form 
(as  to  this  point),  this  court  has  by  its  deci- 
sions required  that  instructions  defining  this 
crime  make  necessary  the  finding  of  a  feloni- 
ous intent  Touching  this  phase,  Scott,  J., 
in  a  very  early  case,  said: 

"It  will  thus  be  seen  from  what  has  bcrn  ob- 
served that  there  cannot  be  a  larceny  without 
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a  felonious  intent  That  the  taking  the  per- 
sonal goods  of  another  without  tbis  intent  may 
be  a  trespass,  but  it  cannot  amount  to  larceny. 
The  prisoner,  then,  might  have  done  every  act 
supposed  by  the  instruction  of  the  court  without 
being  guilty  of  a  felony.  The  instruction  defined 
a  trespass,  and  not  a  larceny,  and  it  was  error 
to  have  told  the_  jury  that  the  commission  of  the 
acts  mentioned  in  it  rendered  the  prisoner  guilty 
of  larceny."    Witt  v.  Sute,  9  Mo.  loc.  cit  673. 

Likewise,  in  the  very  late  case  of  State  v. 
Richmond,  228  Mo.  loc.  dt  366,  128  S.  W. 
745,  Gantt  J.,  said: 

"But  the  first  instruction  of  the  court  in  this 
case  was  insufficient  in  that  it  did  not  require 
the  jury  to  find  that  defendant  feloniously  took, 
stole,  and  carried  away  tbe  mare  mentioned  in 
the  information,  nor  did  it  require  them  to  find 
that  defendant  took,  stole,  and  carried  away 
the  mare  with  the  felonious  intent  to  convert  the 
«ame  to  his  own  use  without  the  consent  of  the 
owner,  and  therefore  we  think  it  falls  short  of 
the  instruction  in  the  Waller  Case  [174  Mo. 
518,  74  S.  W.  842]." 

To  tbe  same  effect,  in  substance,  are  tbe 
holdings  In  the  cases  of  State  v.  Gray,  37 
Mo.  463;  State  v.  Shermer,  55  Mo.  83;  State 
v.  Moore,  101  Mo.  329,  14  S.  W.  182;  Stote 
V.  Sperltus,  191  Mo.  24,  90  S.  W.  459 ;  State 
V.  Fritchler,  64  Mo.  424;  State  v.  Gresser, 
19  Mo.  247;  State  v.  Lackland,  136  Mo.  26, 
37  S.  W.  812;  State  v.  Weatherman,  202 
Mo.  6,  100  S.  W.  482;  State  v.  Rutherford, 
152  Mo.  124,  53  S.  W.  417 ;  State  v.  Ware,  62 
Mo.  loc.  dt  602;  State  v.  Campbell,  108 
Mo.  611,  18  S.  W.  1109;  State  v.  Owen,  78 
Mo.  371.  Similar  Is  the  language  of  the 
various  text-writers  upon  this  subject.  Kel- 
ley's  Crim.  Law  &  Prac.  657;  2  Bishop's 
New  Crim.  Law,  840;  4  Black  Com.  232; 
25  Cyc.  45,  and  cases  dted. 

Tbe  case  is  a  close  one  upon  tbe  facts. 
Tbe  testimony  of  tbe  guilty  prlndpal,  if  not 
well-nigh  incredible,  is  at  least  subject  to 
tbe  very  gravest  suspicion.  For  while  it 
leaves  no  doubt  as  to  the  guilt  of  Bell,  who 
confessedly  committed  the  larceny,  it  does, 
when  viewed  as  a  whole,  leave  huge  doubts 
as  to  the  guilt  of  defendant  In  such  case 
ttae  Jury  ought  to  have  been  instructed  touch- 
ing the  felonious  Intent  of  Bell  at  least,  when 
be  took  tbe  feed  in  question,  and  to  Uils  by 
a  proper  instruction  should  have  been  tack- 
ed tbe  intent  the  anlmo  furandi,  of  defend- 
ant himself  when,  as  alleged,  be  advised  and 
counseled  this  theft  No  authority  anywhere 
can  be  found  upholding  tbis  Instruction.  It 
Is  bad  by  all  the  decisions  and  by  the  text- 
books, in  practically  every  Jurisdiction  where 
larceny  is  defined  as  our  statute  define^  It  or 
where  tbe  common  law  Is  In  force.  There- 
fore, though  it  be  tbe  passing  fancy  of  tbe 
hour  to  rejoice  more  over  tbe  ninety  and 
nine  guilty,  wbo,  though  legally  convicted, 
are  paroled,  than  over  the  one,  of  doubtful 
guilt  illegally  convicted,  to  whom  our  judg- 
ment gives  a  lawful  trial,  we  must  yet  abide, 
as  our  official  oaths  enjoin,  by  the  statutes 
and  the  Constitution  as  the  Legislature  and 
the  people  have  ordained  them. 

II.  Tbe  question  as  to  tbe  form  of  such  an 
instruction  now  becomes  pertinent    This  Is 
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8  seriously  debatable  and  a  most  pozzling 
problem.  In  a  case  Involving  larceny  the 
offense  should  be  defined.  Manifestly  this 
may  be  done  either  by  a  separate  instruc- 
tion, as  was  approved  in  the  case  of  State 
V.  Gray,  37  Mo.  loc  clt  464,  or  by  appro- 
priately incorporating  an  apt  definition  of 
larceny  In  the  main  Instruction,  as  was  done 
In  the  case  of  State  r.  Yates,  159  Mo.  525, 
60  S.  W.  1051.  Ordinarily  the  words  "feloni- 
ous" and  "feloniously"  have  no  place  in  an 
Instruction  In  a  criminal  case.  State  v.  Hel- 
ton, 234  Mo.  659,  137  S.  Wi  987;  State  v. 
Cummlngs,  206  Mo.  loc.  cit  624,  1(K5  S.  W. 
649;  State  v.  Scott,  109  Mo.  226,  19  8.  W. 
89.  Likewise,  ordinarily,  it  is  not  necessary 
to  define  them.  State  v.  Barton,  142  Mo. 
loc  clt  455,  44  S.  W.  239;  State  v.  Rowland, 
174  Mo.  373,  74  &  W.  622;  State  v.  Wood- 
ward, 131  Mo.  369,  33  S.  W.  14;  State  t. 
miler,  159  Mo.  113,  60  S.  W.  67;  State  v. 
Cantlln,  118  Ma  loc.  clt  111,  23  S.  W.  1091. 
But  we  have  seen  that  at  common  law  all 
the  definitions  of  larceny  either  contained 
the  word  "felonious"  applied  to  the  intent 
with  which  the  property  was  taken,  or  con- 
veyed by  circumlocution  and  the  use  of 
synonymous  words  the  idea  that  the  taking 
was  with  a  felonious  intent  We  have  also 
seen  that  our  statute  since  the  year  1825  has 
contained  as  a  part  of  the  definition  of  grand 
larceny  the  word  "fenoniously."  This  for- 
mer state  of  the  common-law  definition  and 
the  present  state  of  our  definition  make  it 
plain,  by  all  of  the  rules  of  law  and  of  stat- 
utory construction  that  since  the  word  "felon- 
iously" is  left  in  our  statute,  it  is  there  for 
some  purpose,  to  wit,  that  by  reason  of  it 
our  statute  retains  so  much  of  the  common- 
law  definition  of  larceny  as  is  comported  by 
this  word.  Tliat  the  use  then  of  the  word  "fe- 
loniously," or  some  synonymous  words  prop- 
erly defining  larceny,  Is  required  in  an  in- 
struction In  a  prosecution  for  grand  larceny, 
there  is  no  chance  for  doubt  In  so  requiring, 
it  is  clear  that  larceny  is  an  exception  to  the 
general  rule  which  we  note,  supra,  which  says 
that  the  words  "felonious"  or  '■feloniously" 
need  not  be  used  in  an  instruction,  and  if 
used,  they  need  not  be  defined.  Even  in 
prosecutions  for  robbery  In  the  first  degree, 
on  all  fours  by  analogy  both  in  the  respect 
that  a  larceny  Is  committed  ordinarily  and 
that  the  statutes  defining  it  likewise  use  the 
word  "felonious^',"  we  find  no  such  invariable 
rule.  On  the  contrary,  the  general  rule  is 
in  rob'bery  as  in  ordinary  cases,  that  felonious- 
ly need  not  be  used  in  the  Instruction,  or,  if 
used,  that  it  need  not  be  defined.  State  v. 
nVodward,  supra;  State  v.  Cantlln,  supra; 
State  v.  Rowland,  supra. 

There  is  much  contradiction  of  authority 
in  the  many  reported  cases  in  this  state  as 
to  whether  the  specific  word  "feloniously" 
should  be  used  in  an  instruction  for  grand 
larceny  to  define  the  Intent  with  which  the 
taking  was  accomplished,  or  whether  synony- 
mous words,  aptly  describing  the  intent  aa 


we  find  it  In  a  respectable  number  of  th« 
definitions  of  larceny  at  common  law,  would 
sufiice.  A  small  number  of  our  cases  appar- 
ently adhere  half-heartedly  to  the  latter  rule 
(State  V.  Moore,  101  Mo.  328,  14  S.  W.  182; 
State  v.  Owen,  78  Mo.  367;  State  v.  Weber, 
156  Mo.  249,  56  S.  W.  729) ;  the  later  cases 
succinctly  and  clearly  (the  late  case  of  State 
V.  Ward,  168  S.  W.  940,  and  State  v.  Yates,  159 
Mo.  525. 60  S.  W.  1051,  excepted)  hold  that  the 
use  of  the  specific  word  "feloniously"  with 
reference  to  the  intent  is  necessary  (State 
V.  Weatherman,  202  Mo.  loc.  clt  9,  100  S.  W. 
482;  State  v.  Richmond,  228  Mo.  loc.  dt 
366,  128  S.  W.  744).  So,  also,  did  the  very 
early  cases.  \Mltt  v.  State,  9  Mo.  673 ;  State 
V.  Gray,  37  Mo.  464.  The  case  of  State  v. 
Yates,  159  Mo.  525,  60  S.  W.  1051,  squarely 
holds  that  it  is  not  necessary  to  use  the 
specific  word  "feloniously"  if  synonymous 
words  are  used.  But  one  or  the  other  of 
these  methods  must  be  followed  in  an  Instruc- 
tion tor  grand  larceny.  The  Instruction  here, 
we  repeat  follows  ndther,  and  Is  therefore 
erroneous  from  any  view.  Having  regard  to 
many  of  the  common-law  definitions  of  lar- 
ceny which  omitted  the  word  "felonious"  and 
the  variant  holdings  on  this  point  and  on 
analogous  questions  by  this  court,  we  con- 
clude that  an  Instruction  for  grand  larceny 
ought  to  require  the  'finding  by  the  trial  Jury 
that  the  taking  was  with  a  felonious  In- 
tent but  that  the  use  of  the  specific  words 
"felonious"  or  "feloniously"  Is  not  absolutely 
a  prerequisite.  This  intent  may  be  aptly  de- 
fined by  terms  indicating  the  wrongful  and 
fraudulent  or  criminal  nature  of  the  taking, 
coupled  with  words  charging  the  taking  as 
being  without  the  owner's  consent  and  with 
the  fraudulent  intent  to  convert  the  property 
to  the  use  of  the  taker  and  to  deprive  the 
owner  thereof  permanently.  Bodee  y.  State, 
57  N.  J.  Law,  140,  30  Atl.  681;  State  v. 
Slingerland,  19  Nev.  135,  7  Pac.  280;  State 
V.  Shepherd,  63  Kan.  645.  66  Pac.  2.16 ;  State 
V,  Yates,  159  Mo.  625,  60  S.  W.  1051;  State 
V.  Speritus,  191  Mo.  loc.  clt  36,  00  S.  W.  459, 
35  Cyc.  148,  and  cases  cited. 

III.  Complaint  Is  made  that  the  Jury  was 
not  required  to  find  that  the  defendant  in 
the  alleged  procuring  of  said  Bell  to  commit 
the  larceny  charged  acted  with  a  felonious  or 
criminal  Intent  We  think  this  contention 
must  be  sustained.  It  should  need  no  cita- 
tion of  authority  to  prove  that  if  defendant 
did  not  Intend  that  Bell  shoifld  steal  the 
feed,  but  Intended,  as  defendant's  theory 
of  defense  urges,  that  Bell  should  buy  the 
feed,  the  issue  of  defendant's  criminal  in- 
tent should  have  been  left  to  the  Jury  un- 
der appropriate  instructions.  The  defend- 
ant as  an  accessory  before  the  fact  merely 
was  not  liable  for  a  crime  committed  by  Bell 
which  was  contrary  to  or  the  result  of  an 
absolute  or  even  a  substantial  departure  from 
or  disregard  of  defendant's  Instructions.  De- 
fendant in  what  he  said  to  Bell  in  counsel- 
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lug  or  comma  Tiding  tbe  crime,  most  hare  had 
a  criminal  (here  since  the  crime  was  grand 
larceny,  a  felonious)  Intent,  though  be  need 
not  have  Intended  the  precise  crime  which 
was  committed,  since  It  Is  sufficient  If  the 
crime  done  by  the  principal  Is  the  probable 
consequence  of  the  irime  advised  by  the  ac- 
cessory, as  If  one  hire  another  to  burglarize 
a  house  and  In  so  doing  the  principal  mil 
tbe  owner  of  the  house. 

IV.  The  complaint  made  that  the  second 
instruction  Is  erroneous  because  It  assumes 
ttiat  Bell  stole  the  feed,  without  leaving  this 
(act  as  an  Usue  to  be  found  by  the  Jury, 
would  ordinarily  be  well  talcen,  but  here  the 
wliole  case  rests  on  the  sworn  admission  of 
Beli  that  he  did  steal  this  feed.  No  one  de- 
nies it.  Defendant  does  not  controvert  It, 
but  In  terms  concedes  It  It  Is  not  an  issue, 
then,  in  the  case.  The  issue  Is,  Did  defend- 
ant advise,  procure,  or  command  the  commis- 
sion of  tbe  admitted  theft  of  Bell?  We  dis- 
allow this  specific  point,  though  again  sug- 
gesting that  the  Intent  with  which  defendant 
counseled  and  advised  said  Bell  must  have 
been  a  felonious  intent 

Other  matters  are  complained  of,  but  it  Is 
not  liliely  that  they  will  occur  again,  should 
tbe  case  be  again  tried,  so  we  need  not  add 
to  tbe  length  of  these  views  by  a  discussion 
of  them. 

f^m  what  is  said  it  follows  that  the  case 
should  be  -  reversed  and  remanded,  which  is 
accordingly  ordered. 

WALKER,  P.  J.,  concurs  In  separate  opin- 
ion.   BROWN,  J.,  concurs  in  result 

WALKER.  P.  J.  That  the  case  learning 
on  tbe  subject  Is  In  accord  with  tbe  conclu- 
sion of  my  learned  Brother  that  an  instruc- 
tion defining  grand  larceny  should  contain 
the  words  "with  felonious  Intoit"  I  do  not 
question;  but  where,  as  In  this  case,  tbe 
words  "unlawfully  steal,  take,  and  carry 
away"  are  employed,  the  use  of  the  omitted 
words  of  which  complaint  is  made  is  not  only 
redundant  but  tautological.  The  word  "fel- 
ony" simply  designates  crime  In  a  general 
way,  and  larceny  is  but  a  specific  designa- 
tion of  one  of  the  many  forms  of  felony; 
when,  therefore,  one  is  said  to  have  unlaw- 
fully stolen,  talcen,  and  carried  away  a  cer- 
tain thing,  the  Intent  and  the  crime  are  in- 
dubitably declared,  and  nothing  is  added  to 
tbe  clearness  or  force  of  the  charge  by  add- 
ing that  the  offense  was  committed  with  "fe- 
lonious Intent" 

Bound  in  the  throes  of  precedent  It  may 
be,  as  is  said  by  my  learned  Brother,  neces- 
iary  to  use  these  words  in  tbe  instruction, 
and,  if  80,  I  am  impelled  to  say,  what  I  have 
herein  said,  that  the  necessity  of  legislative 
action  may  be  emphasized.  I,  therefore,  con- 
cur in  tbe  result  reached  in  the  majority 
opinion. 


STATE  T.  CORRlG.VN.    (No.  18353.) 

(Supreme  Court  of  Missouri,   Diviuion   No.   2. 
Nov.  24,  1914.) 

1.  Cbiuirai.  Law   ({   829»)  —  Instbuctions 
Covered  bt  Those  Given. 

On  a  trial  for  talciag  away  a  girl  under  IS 
from  her  fattier  for  the  purpose  of  prostitution, 
she  testified  tliat  accused  solicited  her  tu  go  to 
tier  iiuuse,  which  was  a  bouse  of  prostitution, 
and  told  tier  where  she  could  get  car  fare,  that 
she  later  decided  to  go,  and  upon  calling  at  the 
place  mentioned  was  given  car  fare,  whereupon 
she  proceeded  to  accused's  house.  C.  testified 
for  accused  that  the  prosecutrix  aslced  her  to 
go  with  her  to  a  different  house  of  prostitu- 
tion, and  that  she  refused,  but  induced  the  prus- 
ecutriz  to  go  with  her  to  accused's  house. 
There  was  no  evidence  of  any  conspiracy  or 
connection  between  accused  and  C.  The  court 
refused  an  instruction  to  find  accused  not 
guilty  if  tbe  prosecutrix  went  to  accused's  house 
with  C.  under  the  circumstances  and  conditions 
testified  to  b^  her.  Held,  that,  conceding  that 
this  instruction,  though  a  vicious  comment  on 
the  evidence,  stated  a  proper  matter  of  defense, 
which  the  court  should  have  embodied  in  a  prop- 
er instruction,  such  matter  was  sufiiciently  cov-, 
ered  by  an  instruction  to  find  accused  not  guilty, 
unless  she  took  the  prosecutrix  away  from  her 
father  for  the  purpose  of  prostitution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011;    Dec.  Dig.  |  829.*1 

2.  ABDtJOTION  (I  1*)— "TAKISQ  AWAT"— AcT» 
<30NSTITUTIN0. 

Where  the  prosecutrix,  while  looking  for 
work,  met  accused,  who  tuld  her  that  she  could 
go  to  her  house  of  prostitution  to  work,  and  left 
car  fare  at  a  place  mentioned,  which  toe  prose- 
cutrix subsequently  obtained,  and  thereupon. 
went  to  accused's  bouse,  there  was  a  sufficient 
"taking  away"  within  Rev.  St  1909,  i  4470, 
providing  that  every  person  who  shall  take 
away  any  female  under  18  from  her  father  for 
the  purpose  of  prostitution  shall  be  punished  a» 
therein  provided,  since  it  was  not  necessary  that 
accused  should  use  any  force  or  exercise  any 
physical  control  over  the  girl,  that  she  should 
be  with  her  personally  when  she  left  her  home 
and  went  to  tbe  house  of  prostitution,  or  that 
persuasion,  enticement,  or  inducement  should 
be  made  or  offered,  or  the  means  or  money  with 
which  to  go  away  fomislied  at  tbe  time  the  girl' 
left  home;  it  being  sufficient  that  accused  pro- 
cured or  caused  her  to  go  away  by  some  persua- 
sion, enticement  or  inducement  ofTered,  exercis- 
ed or  held  out  to  the  ^rl,  or  by  furnishing  her 
the  means  or  money  with  which  to  go  away. 

[Ed.  Note.— For  other  cases,  see  Abduction,. 
Cent  Dig.  li  1-10;   Dec.  Dig.  (  1.*] 

3.  Criuinal  Law  (}  1173*)— Harmless  Ebbob. 

—I  NSTKUCnONS. 

Where,  on  a  trial  for  taking  a  girl  under 
18  away  from  her  father  for  the  purpose  of  pros- 
titution, there  was  evidence  that  accused  solic- 
ited the  prosecutrix  to  enter  her  house  of  pros- 
titution, and  told  her  where  car  fare  would  be 
left  for  her,  and  that  the  girl  subsequently  ob- 
tained such  car  fare,  and  went  to  accused'a 
house,  the  court's  failure  to  tell  the  jury  what 
would  constitute  a  "taking  away"  within  the 
statute  did  not  prejudice  accused,  as  such  an  in- 
struction as  the  court  might  properly  have  giv- 
en would  have  hurt  rather  than  helped  accused's 
case  with  the  jury,  which  in  the  absence  of  any 
definition  might  have  assumed  that  physical 
control  and  personal  presence,  and  a  present, 
as  distinguished  from  a  future,  going  away 
was  necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3164-316S:  Dee.  Dig.  fr 
1173.»1 
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4.  Witnesses  (|  277*)— Cboss-Examination— 
Matters  Not  Covkbbd  bt  the  Dibect  Ex- 
ahination. 

On  a  trial  for  taking  a  girl  under  18 
away  from  her  father  for  the  purpose  of  prosti- 
tution, cross-examination  of  accused  as  to 
whether  she  was  running  houses  of  prostitution 
other  than  that  which  the  girl  was  induced  to 
enter  should  not  have  been  permitted,  where  this 
matter  was  not  mentioned  In  her  direct  exami- 
nation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g§  925,  979-983;   Dec.  Dig.  §  277.»] 

5.  Criuinai.  LlAw  (8  1170%*)— Habmiess  Eb- 
BOB — Oboss-IsiXaminatiom  of  Accused.    • 

Where,  on  a  trial  for  taking  a  girl  under 
18  away  from  her  father  for  the  purpose  of 
prostitution,  the  girl  testifiad  that  accused  told 
her  that  she  had  a  bouse  of  prostitution  in  J., 
accused  was  not  harmed  by  permitting  cross- 
examination  as  to  this  house  while  she  was 
testifying  as  a  witness,  she  having  denied  that 
she  was  running  any  such  house,  as  she  thus 
obtained  the  opportunity  to  deny  the  girl's  tes- 
timony, and  to  rebut  the  inference  which  the 
jury  might  otherwise  have  drawn  from  her  si- 
lence as  to  this  matter. 

(Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  3129-3136;  Dec.  Dig.  { 
1170%.*] 

6.  Abdbctior  (I  II*)— Evidence— Chabacteb 
OF  Female. 

Where,  on  a  trial  for  taking  a  girl  under  18 
awajr  from  her  father  for  the  purpose  of  pros- 
titution, accused  sought  to  show  by  the  cross- 
examination  of  a  physician  that  the  girl  had  a 
revolting  sexual  disease  before  she  went  to  ac- 
cused's house  of  prostitution,  and  a  witness  for 
accused  testified  that  the  girl  asked  her  to  ac- 
company her  to  a  house  of  prostitution  before 
she  went  to  accused's  bouse,  there  was  such  an 
attack  on  the  girl's  reputation  for  chastity  as 
entitl«d  the  state  to  introduce  evidence  of  good 
reputation. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent.  Dig.  §  21 ;    Dec.  Dig.  §  11.*] 

7.  Abduction  (|  9*)— Criminai.  Law  (S  365*) 
-Evidence — Other  Offenses— Res  Gest^. 

On  a  trial  for  taking  a  girl  under  18  away 
from  her  father  for  the  purpose  of  prostitution, 
evidence  that  the  girl  was  received  in  accused's 
house  of  prostitution,  and  sent  to  a  room  with 
a  man  who  gave  her  money  and  had  sexual  in- 
tercourse with  her  was  admissible  to  show  the 
intent  with  which  the  taking  away  was  accom- 
plished, and  evid(*nce  that  the  sexual  intercourse 
was  accomplished  by  force  was  a  part  of  the  res 
gestaa,  and  admissible. 

[Ed.  Note. — For  other  cases,  see  Abduction, 
Cent  Dig.  H  18,  19;  Dec.  Dig.  S  9;*  Criminal 
Law,  Cent  Dig.  {  807 ;    Dec.  Dig.  {  305.*] 

8.  Cbiminal  Law  ($  305*)- Evidence— 0th- 
EB  Offenses — Res  Gesta. 

Acts  which  are  res  gestte  are  always  admis- 
sible, even  though  they  may  show  the  commis- 
sion by  defendant  of  another  crime  or  other 
crimes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  807 ;    Dec.  Dig.  §  365.*] 

Appeal  from  St  Louis  Circuit  Court;  James 
E.  Withrow,  Judge. 

Julia  Corrlgan  wns  convicted  of  an  offense, 
and  she  appeals.    .\fBrmed. 

Prom  a  conviction  in  the  circuit  court  of 
the  city  of  St.  Louis  of  a  violation  of  section 
4476,  and  a  sentence  therefor  to  imprison- 
ment in  the  penitentiary  for  a  term  of  five 
years,  defendant,  after  the  usual  motion  for 
a  new  trial,  has  appealed. 


The  spedflc  charge  Is  that  defendant  took 
away  one  Rosa  Routhlser,  a  female  under  the 
age  of  18  years,  from  her  father  for  the  pur- 
pose of  prostitution. 

Such  of  the  facts  In  the  case  as  are  neces- 
sary to  understand  the  points  raised  by  the 
appeal  and  discussed  In  the  opinion  are  as 
follows:  Rosa  Routhlser  (cftUed  hereafter, 
for  brevity,  the  prosecutrix)  resided  with  her 
parents  In  the  dty  of  St  Louis,  and  was  at 
the  time  of  the  commission  of  the  alleged 
offense  not  quite  15  years  old.  She  had 
studied  stenography,  and  In  the  latter  part 
of  November,  1912,  while  in  the  waiting  roona 
of  Schaper  Bros,  in  said  city,  was  accosted 
by  defendant,  who  asked  her  If  she  wanted  a 
position.  She  replied  In  the  affirmative,  and 
added  that  she  was  willing  to  do  almost  any- 
thing. Defendant  asked  her  thereupon  what 
she  meant,  and  prosecutrix  replied  that  she 
was  a  stenographer  looking  for  employment 
Defendant  then  said  to  her,  "If  you  are  look- 
ing for  employment,  you  can  come  out  to  niy 
house  to  work,"  advising  her  that  her  house 
was  In  St  Charles,  Mo.,  and  that  in  order  to 
reach  there  prosecutrix  should  take  a  Well- 
ston  car,  get  off  at  the  end  of  the  Une,  and 
go  Into  a  candy  kitchen  located  there  and  say 
ahe  was  going  to  Julia  Corrtgan's  house,  and 
that  car  fare  would  thereupon  be  given  to 
her.  Prosecutrix  did  not,  at  the  time,  ac- 
cept this  offer,  but  within  a  few  days  there- 
after, namely  on  Wednesday,  December  4, 
1912,  she  left  her  home,  went  downtown  in 
the  dty  of  St  Louis,  there  took  a  Wellston 
car,  rode  to  the  end  of  the  car  line,  made 
Inquiry  at  the  candy  kitchen,  where  she  re- 
ceived 25  cents  from  a  Greek  In  charge  of 
the  store.  She  then  took  a  car  to  St  Charles 
and  went  to  the  house  of  defendant,  which 
the  proof  shows  to  have  been,  at  the  time, 
and  since,  and  for  a  long  time  prior,  a  house 
of  prostitution,  wherein  she  was  admitted  by 
the  defendant,  who  took  her  into  a  room, 
took  her  outer  clothing  off,  put  a  short  apron 
on  her,  and  told  her  she  must  get  used  to 
everything,  as  defendant  was  later  on  go- 
ing to  send  her  to  J^erson  City  where  she 
likewise  had  a  house.  In  the  honse  of  de- 
fendant there  were,  besides  prosecutrix,  Ave 
or  six  other  girls.  This  house  contained  a 
dance  hall  with  benches  about  the  wall  and 
was  furnished  with  an  electric  piano.  In  this 
hall,  while  prosecutrix  remained  at  defend- 
ant's house,  the  girl  inmates  and  divers  men 
who  came  there,  engaged  in  dancing.  On 
Friday  morning,  December  6,  1912,  following 
the  advent  Into  this  house  of  prosecutrix,  a 
roughly  dressed  man,  partially  drunk,  and 
whcse  name  Is  unknown,  came  to  defendant's 
house  and  she  sent  him  up  to  a  bedroom. 
Defendant  then  sent  prosecutrix  up  to  this 
room,  where  the  latter  received  $2  from  the 
man.  Prosecutrix  was  then  sent  back  to  this 
room  by  the  defendant,  and  the  man  therein 
threw  prosecutrix   upon   the  bed   and   had 
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forcible  sexual  interconrse  with  her.  The 
details  of  this  rape  are  shown  in  fall  and  at 
length  in  the  record.  To  the  admission  of 
these  details,  as  well  as  to  the  fact  of  rape, 
defendant  strenuously  objected,  and  now 
makes  serions  contention  that  snch  admis- 
sion is  reversible  error.  From  the  intercourse 
had  with  this  strange  drunken  man  pros- 
ecntrlx  contracted  a  serious  sexual  disease, 
although  some  considerable  effort  was  made 
upon  the  trial  to  show  by  a  physician,  one 
Dr.  Flegenbaum,  who  examined  and  prescrib- 
ed for  prosecutrix,  that  her  infection  with 
this  disease  could  not  have  occurred  at  the 
time  of  her  intercourse  in  the  house  of  de- 
fendant, but  that  she  must  have  been  infect- 
e<l  prior  to  her  going  to  defendant's  place. 
On  the  following  day  the  mother  and  father 
of  prosecutrix,  having  learned  that  she  was 
at  St  Charles  in  the  house  of  defendant, 
went  out  there,  found  her  and  took  ber  back 
home. 

The  testimony  offered  by  the  state  as  tend- 
ing to  prove  that  defendant's  house  was  a 
bouse  of  prostitution  both  prior,  at  the  time, 
and  after  prosecutrix  went  there,  though  de- 
nied by  defendant,  is  abundant,  and  by  pal- 
pable inference  is  admitted  by  defendant  her- 
self in  her  testimony.  We  need  not  there- 
fore set  out  the  details  of  proof  showing  such 
character  of  defendant's  house. 

One  P.  Ik  Rupp,  a  deputy  sheriff,  was  of- 
fered by  the  state  for  the  purpose  of  showing 
that  defendant's  house  was  being  operated 
by  her  as  a  house  of  prostitution  some  two 
or  three  weeks  subsequent  to  prosecutrix  be- 
ing taken  from  there.  Objection  was  made 
by  defendant  to  the  competency  of  this  proof, 
though  the  record  discloses  Uiat  all  of  the 
testimony  given  by  said  Rupp  as  to  the  char- 
acter of  defendant's  house  consisted  in  his 
stating  that  he,  as  deputy  sheriff,  "went  there 
on  January  8,  1913,  with  the  intention  of 
dosing  it"  He  does  not  state  what  sort  of  a 
house  it  was,  nor  does  the  record  show, 
whether  be  closed  It  or  not,  except  in  so  far 
as  his  language  quoted  would  indicate ;  and 
this  language,  by  the  most  obvious  inference, 
indicates  that  he  did  not  close  it 

Testimony  on  behalf  of  defendant  shows 
that  one  Saminos,  a  Greek  employed  in  the 
candy  kitchen  at  the  end  of  the  car  line,  gave 
prosecutrix  25  cents  to  pay  her  car  fare  to 
St  Charles,  and  that  this  money  had  been 
left  at  the  candy  kitchen  by  defendant  with 
instructions  that  it  was  to  be  given  to  a  lit- 
tle girl  who  would  call  for  It  The  testimony 
of  defendant  diametrically  contradicts  that 
of  prosecutrix  as  to  the  manner  of  and  the 
Inducements  which  led  to  the  latter's  going 
to  the  boose  of  defendant,  and  tends  to  show 
that  she  went  accompanied  by  another  girl, 
one  Lillian  Cameron.  The  latter  testified  for 
defendant  that  she  met  prosecutrix  down- 
town in  St  Lonis  on  the  morning  prosecutrix 
went  to  defendant's  bouse;  that  prosecutrix 
told  ber  she  was  going  out  qn  Lucas  avenue 


to  become  an  inmate  of  one  of  the  houses  of 
prostitution,  which  the  witness  says  were 
then  situated  on  that  street,  and  requested 
the  said  Lillian  to  accompany  ber.  This  the 
Cameron  girl  refused  to  do,  but  induced  pros- 
ecutrix to  go  with  her  to  the  house  of  de- 
fendant at  St  Charles.  There  was  some 
corroboration  from  other  witnesses,  who 
ought  to  have  been  disinterested,  that  pros- 
ecutrix had  gone  to  defendant's  house  vtith 
the  Cameron  girl,  and  had  not,  as  prosecutrix 
herself  swears,  gone  there  alone.  This,  how- 
ever, was  for  the  Jury,  and  since  they  evi- 
dently found  contra,  we  need  not  follow  it 
further. 

Defendant  testifying  for  herself,  denied 
that  she  ever  saw  prosecutrix  until  the  lat- 
ter came  to  her  house  in  St.  Charles  on  the 
morning  of  the  4th  of  December,  accompa- 
nied, defendant  swears,  by  the  Cameron  girl; 
that  the  two  girls  advised  her  that  they 
would  like  to  board  with  her  for  a  week  or 
two;  defendant  asked,  "Who  is  this  little 
girl?"  referring  to  prosecutrix,  and  was  told 
that  her  name  was  Ruth  Roberts.  Defendant 
then  said  that  she  didn't  like  to  do  anything 
like  that,  "This  little  girl  looks  too  young." 
Defendant  also  denied  that  her  house  wa;, 
or  had  ever  been,  a  house  of  prostitution,  or 
that  she  had  ever  been  a  sporting  woman,  or 
that  she  had  ever  sent  prosecutrix  to  a  room 
with  any  man,  as  shown  by  the  state,  or  that 
any  man  had  intercourse  with  prosecutrix 
while  the  latter  was  in  defendant's  house. 
In  the  cross-examination  of  defendant  she 
was  asked,  over  the  objections  and  exceptions 
of  her  counsel,  whether  she  had  ever  kept  a 
house  of  prostitution  in  Jefferson  City.  She 
denied  that  she  had  ever  done  so,  and  contra- 
dicted In  this  behalf  the  testimony  of  prose- 
cutrix and  another  witness.  Defendant  was 
also  asked  in  her  cross-examination  if  she 
had  not  kept  a;  house  of  prostitution  at  Co- 
lumbia, Mo.  This  she  likewise  denied,  but 
to  this  question  and  answer  neither  an  objec- 
tion nor  an  exception  was  lodged. 

In  rebuttal  the  state,  over  the  objections 
and  exceptions  of  defendant,  introduced  testi- 
mony to  show  the  good  reputation  of  the 
prosecutrix  for  chastity  and  virtue.  In  the 
court's  instructions  he  limited  the  probative 
effect  of  this  evidence  to  a  consideration 
thereof  by  the  Jury  for  the  purpose  of  deter- 
mining prosecutrix's  credibility  alone.  De- 
fendant asked  the  following  instruction,  to 
wit: 

"The  court  instructs  the  jnrv  that  if  they  be- 
lieve from  the  evidence  in  this  cause  that  the 
witness,  Rosa  Routbiser,  went  out  to  St.  Charles 
to  the  house  of  the  defendant,  Julia  Corripan, 
with  Lillian  Cameron,  under  the  cirrum.stnnces 
and  conditions  tostified  to  by  said  Lillian  Cam- 
eron, then  they  shall  return  a  verdict  finding  the 
defendant  not  guilty." 

Tills  statement  of  the  facts  will,  we  think, 
serve  to  make  clear  such  points  as  we  find  It 
necessary  to  discuss  in  the  subjoined  opinion. 
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Bichard  F.  Balph,  of  St  Louis,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  Lee 
B.  Ewlng,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  sUting  the  facts  as 
above).  Many  reasons  are  urged  upon  ns 
for  the  reversal  of  this  case.  In  the  last 
analysis  we  may  tabulate  these  generally  un- 
der three  heads,  with  subdivisions  thereof, 
viz.:  Alleged  error:  (1)  In  refusing  to  give 
the  instruction  offered  by  defendant,  which 
we  have  set  out  in  tlie  statement;  (2)  in  fail- 
ing to  instruct  on  all  of  the  law  of  the  case ; 
and  (?)  in  the  admission  of  testimony;  (a) 
in  the  unwarranted  cross-examination  of  de- 
fendant; (b)  of  the  sherill  that  the  defend- 
ant ran  a  house  of  prostitution  In  January, 
1913,  at  the  identical  bouse  and  place  where 
prosecutrix  was  in  December,  1912;  (c)  of 
the  reputation  of  prosecutrix  for  chastity; 
and  (d)  of  the  details  of  the  forcible  sexual 
intercourse  had  with  prosecutrix.  Let  us 
look  at  these  in  their  order. 

[1]  I.  It  will  be  noted  that,  in  substance, 
this  refused  instructioh  tells  the  Jury  that  if 
they  find  that  prosecutrix  went  to  the  house 
of  defendant  with  the  witness  Lillian  Camer- 
on under  the  circumstances  testified  to  by 
said  Cameron  woman,  the  verdict  should  be 
not  guilty.  The  brief  of  learned  counsel  for 
defendant  concedes,  in  effect,  that  this  in- 
struction as  requested  was  not  in  proper 
form,  but  that  the  idea  of  it  was  a  proper 
matter  of  defense,  which  it  was  the  duty  of 
the  court  to  embody  in  a  properly  couched 
Instruction  to  the  Jury.  We  think  we  may 
safely  concede  both  this  concession  of  fact 
and  this  contention  of  law.  It  was  clearly 
a  most  vicious  comment  on  the  evidence  in 
the  form  offered,  but  a  complete  defense  If 
the  Jury  believed  It  to  be  true.  But  had  not 
the  court  In  a  converse  sense  already  sub- 
mitted the  exact  defensive  thought  of  this  In- 
Btruction  to  the  Jury?  We  think  that  it  had 
when  it  told  the  Jury  that,  unless  they  found 
"tliat  the  defendant  took  Bosa  Routhiser 
away  from  her  father,  Nathan  Bouthiser,  for 
the  purix)se  of  prostitution  as  mentioned  in 
this  instruction,  you  will  find  her  not  guilty." 
Palpably,  if  defendant  took  her  away,  Ul- 
lian  Cameron  did  not  and  vice  versa,  for 
there  was  no  proof  in  the  record  of  any  con- 
spiracy, or  connection,  between  the  defendant 
and  the  Cameron  girl  till  prosecutrix  was  in 
defendant's  house.  We  are  constrained  to 
disallow  this  contention. 

[2,  3]  II.  The  specific  error  urged  upon  us 
touching  the  alleged  defects  in  the  instruc- 
tions given  by  the  court  is  that  the  court 
failed  to  define  what  constituted  a  "taking 
away"  of  prosecutrix  for  the  purpose  of 
prostitution,  within  the  meaning  of  the  stat- 
ute. The  pertinent  language  of  the  statute 
which  defines  and  denounces  this  crime  is: 

"Every  person  who  shall  take  away  any  fe- 
male under  the  age  of  eighteen  years  from  her 
father  •  •  •  for  the  purpose  of  prostitu- 
tion   *    *    •    shall  upon  conviction  thereof  be 


punished  b^  imprisonment  in  tlie  penitentiaiT 
not  exceeding  five  years."  Section  4476,  B.  S. 
1900. 

The  language  of  the  instruction  No.  1  giv- 
en by  the  court  nisi,  read  upon  this  point, 
thus: 

"If  •  •  •  you  believe  and  find  from  the 
evidence  that  •  •  •  the  defendant,  Julia 
Corrigan,  did  unlawfully  and  intentionally 
take  one  Bosa  Bouthiser  away  from  her  father, 
one  Nathan  Bouthiser,  for  the  purpose  of  prosti- 
tution, by  having  illicit  intercourse  with  di- 
vers men,"  etc. 

It  will  be  seen  that  the  instruction  follow- 
ed the  language  of  the  statute  which  defined 
the  offense.  Was  it  here  required  to  go  fur- 
ther and  define  the  words  which  defined  the 
offense?  Beverting  for  a  little  more  light  to 
the  facts  in  proof,  we  note  that  defendant  at 
Scbaper  Bros,  in  St  Louis,  late  in  Novemt)er, 
1912,  met  prosecutrix  and  asked  her  if  she 
wanted  a  position;  prosecutrix  said  she  did, 
and  was  willing  to  do  almost  anything.  De- 
fendant inquired  what  her  answer  meant,  and 
prosecutrix  said  to  her  she  was  a  stenogra- 
pher, looking  for  work.  Defendant  then  said, 
"If  you  are  looking  for  employment,  you  can 
come  out  to  my  house  to  work,"  and  continu- 
ing gave  prosecutrix  information  as  to  where 
the  house  of  defendant  was  and  how  to  reach 
It  and  offered  to  and  did  provide  car  fare 
for  her  by  leaving,  with  a  man  In  a  candy 
kitchen  at  the  end  of  the  Wellston  car  line, 
25  cents,  to  be  given  to  prosecutrix  when  she 
asked  for  It  Prosecutrix,  on  December  4th 
following,  left  home,  got  the  car  fare  left  by 
defendant  with  the  candy-kitchen  man  at 
the  end  of  the  car  line,  went  to  St  Charles 
and  to  the  house  of  the  defendant,  and  was 
received  therein  as  an  inmate.  This  evi- 
dence, in  our  opinion,  fully  met  the  require- 
ments of  the  statute  as  to  what  constitutes  a 
"taking  away"  within  the  purview  thereof. 
Balsing,  without  the  necessity  of  again  de- 
ciding (State  V.  Miller,  93  Mo.  263, 6  S.  W.  57 ; 
State  V.  Frank,  103  Mo.  120,  15  S.  W.  330; 
State  ▼.  Murphy,  118  Ma  16,  25  S.  W.  05). 
whether  where  an  offense  Is  defined  by  stat- 
ute in  words  which  are  not  technical  and 
which  are  to  l>e  understood  in  their  plain  and 
ordinary  meaning,  the  court  nisi  must  yet 
define  these  words  which  define  the  offense, 
we  are  yet  fully  convinced  that  in  no  way 
was  defendant's  rights  prejudiced  by  the  fail- 
ure of  the  court  here  to  tell  the  Jury  that: 

"In  order  to  constitute  a  takioK  by  the  defend- 
ant under  the  law,  it  is  not  necessary  that  the 
defendant  should  have  used  any  force  or  have 
exercised  any  physical  control  over  the  girl  in 
taking  her  away,  or  have  l>een  personally  with 
her  at  the  time  of  her  leaving,  or  have  gone  in 
person  with  her;  it  is  sufficient  if  defendant 
procured  or  caused  her  to  go  away  by  any  por- 
suasion,  enticement,  or  inducement  offered,  ex- 
ercised, or  held  out  by  defendant  to  the  girl,  or 
by  furnishing  her  the  means  or  money  with 
which  to  go  away.  It  is  not  necessary  that 
the  persuasion,  enticement,  or  inducement  should 
have  been  made  or  offered,  or  the  money  or 
means  furnished,  at  the  time  of  the  girl'D  leav- 
ing; but  if  the  defendant,  for  the  purposes 
charged,  persuaded  or  enticed  or  offered  inoun<^ 
ments  to  tlie  girl  to  leave  her  father,  and  fur- 
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nisbed  her  tneana  with  which  to  go  away,  and 
she  did  not  go  away  at  that  time,  but  went 
away  at  a  subsequent  time,  that  such  going 
away  was  caused  by  and  was  the  result  of  the 
persuasion,  enticement,  or  inducements  offered 
or  money  or  means  furnished  by  the  defendant, 
such  facts  would  ahow  a  taking  away  within 
the  meaning  of  the  law."  State  t.  Bussey,  58 
Kan.  679,  50  Pac.  891. 

If  some  such  instrnction  as  the  atwre  had 
been  given  for  tbe  state,  we  mast  needs  have 
held  It  good  upon  tbe  statute  and  tbe  facts 
here,  but  we  opine  tbat  tbe  defendant  would 
have  objected  strenuously  to  its  being  given. 
As  the  matter  was  left  by  tbe  court,  the  Jury 
might  well  have  been  led  to  believe  that  ei- 
ther pbj'stcal  control  and  personal  presence 
and  a  present,  as  distinguished  from  a  fu- 
ture, going  away  was  an  absolute  prerequi- 
site to  conviction.  Be  all  this  as  may  be,  we 
are  not  able  to  perceive  wherein  tbe  omission 
of  the  court  to  define  "talcing  away,"  as  sucb 
taking  away  was  shown  by  the  proof  here, 
harmed  defendant  On  the  contrary,  a  prop- 
er definition  running  with  tbe  facts  would, 
bi  our  Judgment,  have  hurt  her  case  with 
tbe  Jury,  and  the  failure  to  define  these  words 
might  well  have  aided  her  case.  It  is  of  no 
legal  force  tbat  tbe  sequel  shows  that  it  did 
not  help  tbe  case 

[4,  f]  III.  Which  brings  us  to  alleged  er- 
ror predicated  npon  tbe  admission  of  incom- 
petent evidence  for  tbe  state.  The  first  com- 
plaint made  is  tbat  the  state  was  allowed  by 
the  trial  court  to  cross-examine  the  defend- 
ant, who  took  tbe  stand  in  her  own  behalf, 
as  to  her  running  and  liaving  bouses  of  pros- 
titution in  Columbia  and  In  Jefferson  City. 
Clearly  this  was  not  mentioned  by  her  in  her 
examination  in  chief.  So  It  Is  error  and 
presumptively  hurtful  to  her  case.  Preter- 
mitting the  statutory  permission  to  Impeacb 
a  defendant  who  takes  the  stand  "as  any 
other  witness  in  the  case"  (section  6242,  R. 
S.  1900)  and  the  well-settled  means  of  Im- 
peachment by  showing  by  tbe  accused  him- 
self, practically  always  dcbors  his  or  her  ex- 
amination In  chief,  tbe  fact  tbat  he  or  she 
has  been  convicted  of  some  crime  (State  v. 
Blitz,  171  Mo.  530,  71  S.  W.  1027),  were  these 
questions  harmful  to  defendant  here?  We 
tliink  not.  She  denied  having  sucb  houses, 
or  having  bad  houses  of  prostitution  in  ei- 
ther Columbia  or  Jefferson  City.  The  pros- 
ecutrix bad  already  sworn  tbat  defendant 
told  ber  tbat  she  had  a  bouse  of  this  char- 
acter In  Jefferson  City.  These  questions  gave 
tbe  defendant  the  opportunity  to  deny  the 
testimony  in  this  behalf  of  the  prosecutrix 
and  thus  to  blunt  the  force  of  any  comment 
which  tbe  state  might  make  in  argument, 
and  any  Inference  which  the  Jury  might  have 
drawn  from  defendant's  silence.  State  v. 
Urkln,  250  Mo.  218.  157  S.  W.  600,  46  U  R. 
A.  (N.  8.)  1.3.  If  defendant  bad  admitted  that 
she  had,  or  bad  run,  sucb  a  house  in  Jeffer- 
son City,  a  different  case  would  be  before  us. 

To  tbe  Inquiry  as  to  defendant's  having  a 
honw  ot  itrostltation  la  Columbia,  neither 


objection  was  made  nor  exception  saved  by 
ber,  so  we  need  not  consider  tbls. 

IV.  The  deputy  sheriff  was  permitted  to 
swear,  over  defendant's  objection,  that  as 
sucb  officer  be  went  to  tbe  said  house  of  de- 
fendant In  January,  191.3,  "with  the  inten- 
tion of  closing  this  bouse."  He  nowhere  says 
whether  he  closed  it  or  not ;  nor  does  he  say 
what  sort  of  bouse  it  was.  For  aught  that 
appears  to  tbe  contrary  in  tbls  record,  though 
he  went  for  the  purpose  of  closing  it,  the  be- 
nevolent and  beneficent  character  of  it,  upon 
a  closer  and  more  careful  scrutiny,  may  have 
worked  upon  tbls  ofilcer  In  such  wise  as  to 
have  stayed  his  intention.  At  any  rate  hl£ 
Intention  was  stayed:  inferentlally,  he  did 
not  close  it,  and  be  gives  no  reason  for  not 
doing  so.  Conceding  tbat  the  mental  atti- 
tudes and  intentions  of  tbe  sheriff  and  hia 
deputies  are  in  no  way  binding  upon  the  de- 
fendant, and  that  tbe  question  was  highly  Im- 
proper, we  are  still  ndt  able  to  see  how  she 
was  hurt  in  any  way  by<his  answer.  Ail  pre- 
sumptions of  right,  legal,  and  proper  action 
being  indulged  in  favor  of  the  view  tbat  thla 
officer  did  his  duty,  we  are  confronted  then 
by  the  conclusion  tbat  if  this  house  was  in 
January,  1913,  being  operated  by  defendant 
as  a  bouse  of  prostitution,  the  officer  would 
have  closed  It  and  would  not,  upon  a  more 
intimate  examination,  have  abandoned  his 
intention  so  to  do.  Being  forbidden  by  the 
authorities  to  reverse  a  case  for  innocuous 
error,  or  error  helpful  and  not  hurtful  to 
defendant,  we  disallow  this  specific  conten- 
tion. State  V.  Thornhlll,  174  Mo.  364,  74  S. 
W.  832;  State  v.  Hunter,  ISl  Mo.  316,  80  S. 
W.  955. 

[I]  V.  Complaint  Is  likewise  lodged  that 
evidence  of  the  prior  good  reputation  of  pros- 
ecutrix for  chastity  was  admitted  by  tbe 
court  to  bolster  up  her  reputation,  betore 
tbe  defendant  bad  attacked  it  If  this  were- 
true  upon  the  record,  it  is  error,  and  'we 
must  reverse  this  case.  But  tbe  record  shows 
that  while  much  evidence  was  offered  by  tbe 
state  to  bolster  up  prosecutrix's  reputation, 
all  sucb  offerings  were  in  rebuttal,  and  made 
after  the  defense  bad  strenuously  sought  to 
show,  by  cross-examination  of  tbe  witness 
Dr.  Fiegenbaum,  that  prosecutrix,  an  un- 
married girl,  had  contracted  or  must  have 
bad  a  revolting  sexual  disease  before  she 
went  to  the  bouse  of  defendant;  and  like- 
wise after  tbe  witness  Lillian  Cameron  had 
sworn  that  prosecutrix  had  Importuned  her 
to  go  with  prosecutrix  to  a  house  of  prosti- 
tution on  Lucas  avenue  in  St  Louis  and  be- 
come an  Inmate  thereof.  Manifestly  testi- 
mony of  this  character  was  Just  as  surely 
and  more  seriously  an  attack  upon  the  repu- 
tation of  prosecutrix  for  chastity  as  would 
Iiave  been  the  offering  of  character  witnesses 
to  show  her  evil  reputation  in  that  behalf. 
In  the  light  of  such  an  attack  tbe  state  In 
rebuttal  was  permitted  to  offer  countervailing 
testimony  of  prosecutrix's  good  reputation. 
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State  T.  Sperltus,  191  Mo.  24,  90  S.  W.  459; 
State  T.  Jones,  191  Mo.  653,  90  S.  W.  465; 
State  T.  Haggard,  250  Mo.  335,  157  S.  W. 
354.  Both  in  reason  and  upon  authority,  this 
contention  is  not  tenable  upon  the  facts  in 
this  case. 

[7,  8]  VI.  This  brings  us  to  the  last  and 
most  serious  contention  of  defendant,  viz., 
that  It  was  error,  greatly  harming  defend- 
ant's case  and  accounting  by  patent  inference 
for  the  extreme  penalty  of  the  law  which 
the  jury  inflicted  on  her,  to  permit  prose- 
cutrix to  relate  before  the  jury  the  revolting 
and  heinous  details  of  the  rape  committed 
on  her  by  the  unknown  drunken  visitor,  at 
defendant's  house.  The  point  is  a  new  one 
in  this  state.  Going  back  as  a  basis  for 
some  of  the  things  which  we  shall  say,  we 
observe  that  it  Is  well  settled  that,  under 
our  statute  defining  this  offense,  the  grava- 
men of  the  charge  is  the  purpose  or  intent 
with  which  the  "taking  away"  is  accomplish- 
ed. State  V.  Adams,  179  Mo.  334,  78  S.  \V. 
588;  State  v.  Richardson,  117  Mo.  586,  23 
S.  W.  769;  State  v.  Knost,  207  Mo.  18,  105 
S.  W.  616;  State  v.  Beverly,  201  Mo.  550, 
100  S.  W.  463;  State  v.  Baldwin,  214  Mo. 
308,  113  S.  W.  1123.  Intent  is  a  hidden 
mental  process,  deducible  in  a  criminal  ease 
especially,  since  the  state  may  not  use  the 
defendant  to  prove  it,  from  words  or  overt 
acts  alone.  We  do  not  find  here  In  this 
record,  nor  would  we  ordinarily  expect  to 
find  in  any  record,  any  language  of  the  de- 
fendant clearly  stating  or  admitting  that  the 
intent  in  taking  away  a  girl  under  the  age 
of  18  years  was  for  the  purpose  of  prostitu- 
tion. This  intent,  which  the  cases  hold  is 
the  gist  of  the  offense,  must  then  of  necessity 
be  inferred  or  deduced  from  other  facts  or 
acts  in  proof,  just  as  in  a  sense  we  reason 
in  cases  of  circumstantial  evidence  alone. 
That  prosecutrix  was  taken  for  the  purpose 
•of  prostitution  can  In  no  way  be  more  clearly 
or  conclusively  shown  than  by  the  fact  that 
she  was  received  into  a  house  of  prostitution, 
kept  there  by  the  defendant,  and  when  oc- 
casion offered  sent  by  the  defendant  to  a 
room  with  a  man  who  gave  her  money  and 
had  se.xnal  intercourse  with  her.  So  far, 
and  to  the  extent  that  voluntam  sexual  iU' 
tercourse  may  be  shown  as  an  act  from 
which  the  intent  of  prostitution  may  be  de- 
duced, we  do  not  understand  defendant  as 
contending.  The  law  to  this  extent  is  well 
settled  at  any  rate.  State  v.  Johnson,  115 
Mo.  480,  22  S.  W.  403 ;  State  v.  Bobbst,  131 
Mo.  328.  32  S.  W.  1149,  1  Cyc.  158.  The 
admissibility  of  the  fact  of  voluntary  inter- 
course for  the  purpose  of  showing  intent 
being  thus  settled  by  the  ruled  cases,  does  it 
lie  in  the  mouth  of  defendant  to  object  to 
the  fact  of  that  rape,  or  to  the  details 
thereof,  however  heinous,  which  it  became 
necessary  to  perpetrate  on  the  prosecutrix 
in  order  to  accomplish  that  identical  inter- 
course,   for   which   defendant   received   the 


price  and  for  which  she  sent  prosecutrix  in 
unto  the  drunken  man?  We  think  not,  and 
we  know  of  no  rule  of  law  or  logic  which 
would  so  hold.  This  identical  question  was 
before  the  Court  of  Appeals  of  New  York  in 
the  case  of  Schnicker  y.  People,  88  N.  T.  102, 
which  was  a  case  almost  on  all  fours  with 
the  facts  here.  There  it  was  held  that  the 
details  of  the  force  used  in  consummating 
the  sexual  acts  were  parts  of  the  res  gestae 
and  admissible  against  the  defendant  though 
done  out  of  her  immediate  presence  and 
not  specifically  commanded  by  defendant  to 
be  done.  The  point  is  akin  to  that  which 
holds  an  accessory  before  the  fact  liable, 
when  the  principal,  by  instigation  of  an  ac- 
cessory, robs  another  and  in  that  robbery,  to 
accomplish  It,  commits  murder.  State  v. 
Rader,  171  S.  W.  46,  decided  at  this  term 
and  not  yet  officially  reported.  So,  while 
it  is  probable  that  a  part  of  the  extreme 
penalty  visited  upon  defendant  is  attributa- 
ble to  the  fact  that  the  sexual  intercourse 
with  prosecutrix  which  defendant  sent  her 
In  unto  the  drunken  man  to  be  consummated^ 
and  for  which  defendant  received  the  price, 
was  accomplished  with  force,  this  is  but  one 
of  the  misfortunes  directly  arising  from 
her  own  criminal  machinations,  and  is  a  part 
of  the  res  gestte.  Acts  which  are  res  gestra 
are  always  admissible,  even  though  they 
may  show  the  commission  by  defendant  of 
another  crime  or  other  crimes.  State  v. 
Anderson,  252  Mo.  83, 158  S.  W.  817.  There- 
fore we  disallow  this  contention. 

Having  thus  examined  all  of  the  points 
made  by  defendant  and  finding  neither  in 
them  nor  in  the  record  any  reversible  error, 
and  being  thoroughly  convinced  of  the  guilt 
of  defendant,  we  affirm  the  case.  Let  this 
be  done. 

WALKER,  P.  J.,  and  BROWN,  J.,  concar. 


RINGOLSKX  V.  MAUD  L.  MINING  CO.  et  al. 

(No.  15673.) 

(Supreme  Court  of  Missouri.     Nov.  17,   1914. 

Rehearing  Denied   Dec.   1,   1014.) 

1.  Mines  and  Minerals  (8  97*)— Pabtnkb- 
sHiP— Existence  of  Relation — Burden  or 
Proof. 

G.  and  T.  were  largely  interested  in  cer- 
tain mining  properties,  and  plaintiff  also  had  a 
small  interest  therein.  G.  contracted  to  sell 
his  interests  to  plaintiff  and  T.  for  $257,000, 
plaintiff  to  be  paid  for  negotiating  the  sale,  and 
plaintiff  and  T.  agreed  with  certain  New  York 
parties,  who  were  to  advance  the  money  with 
which  to  pay  G.,  for  the  formation  of  a  corpo- 
ration to  take  over  the  properties,  plaintiff  to 
perform  the  legal  services.  T.  was  to  have  one- 
half  the  stock,  and  plaintiff  and  the  New  7ork 
parties  each  one-fourth.  By  a  subsequent  agree- 
ment the  corporation  was  to  have  a  capital 
stock  of  $2,5()0,000  and  was  to  issue  bonds,  of 
which  G.  was  to  receive  $100,000  and  the  New 
York  parties  the  sums  advanced  by  them.  O, 
was  also  to  receive  $100,000  in  stock  and  a 
vendor's  lien  "for  $57,0OO,  while  certain  of  the 
New  York  parties  were  to  receive  $500,000  in 
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stock,  and  certain  other  of  such  parties  stock  to 
be  taken  out  of  the  holdings  of  plaintiff  and  T. 
No  stock  was  intended  to  be  or  was  offered  to 
outside  parties.  T.  was  not  a  party  to  this 
agreement  when  made  and  subsequently  objected 
thereto,  but  joined  in  the  agreement  in  reliance 
on  G.'s  statement  that  the  stock  received  by 
him  would  be  worth  as  much  as  what  G.  was 
receiving,  and  that  he  might  take  a  part  of 
U.'s  bonds  in  exchange  for  stock;  this  under- 
standing between  G.  and  T.  not  being  communi- 
cated to  the  other  parties.  G.  and  T.  subse- 
quently executed  a  declaration  of  trust,  by 
which  they  joined  their  holdings  of  stock  and 
bonds.  It  was  plaintiff's  claim  that,  by  the 
agreement  between  G.  and  T.,  T.  acquired  a 
secret  profit,  for  which  he  was  bound  to  account 
to  plaintiff  as  his  partner,  or  to  the  corporation, 
<f  which  he  was  a  promoter.  Held,  that  there 
was  no  general  partnership  between  plaintiff 
and  T.,  and,  assuming  that  they  were  promoters, 
prima  facie  no  partnership  existed,  and  the  bur- 
den WAS  therefore  on  plaintiff  to  prove  the  fact 
of  partnership. 

[Ed,  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  222;   Dec.  Dig.  S  97.*] 

2.  Mines   and   Minerals   (§   106*)— Mining 

COBPORATIONS— PEOMOTEBa  —  SeCBBT  PROF- 
ITS— Accounting  to  Other  Promoters. 
The  rights  of  plaintiff  and  the  other  incor- 
porators were  fixed  by  the  contract,  and  as  they 
recel\ed  the  exact  amount  of  stock  representing 
the  exact  portion  of  the  equity  in  the  properties 
for  which  they  had  contracted,  unaffected  by  the 
agreement  between  G.  and  T.,  neither  they  nor 
the  company  in  their  behalf  could  complain  of 
the  transaction,  even  assuming  that  T.  was  a 
promoter,  and  that,  by  the  agreement  with  G., 
he  acquired  a  greater  interest  than  the  interest 
given  him  by  the  contract,  especially  where 
there  was  no  evidence  that  G,  would  have  tak- 
en anythinp  less  than  he  had  contracted  for, 
except  on  his  theory  that  T.'s  stock  was  equal 
in  value  to  what  he  was  receiving. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
MineraU,  Cent  Dig.  §  230;   Dec.  Dig.  §  106.*] 

Lamm,  C.  J.,  and  Bond,  3.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jas- 
per County ;    Joseph  D.  Perkins,  Judge. 

Action  by  I.  J.  Riugolsky  against  the  Maud 
L.  Milling  Company  and  others.  From  a 
judgment  for  defendaijts,  plainfifl  appeals. 
Affirmed. 

McBeynolds  &  Halliburton,  of  Carthage, 
and  New,  Kennlsh  &  Krautboff,  of  Kansas 
Caty,  for  appellant  Henry  Russell  Piatt,  of 
Chicago,  111.,  and  Spencer,  Grayston  &  Spen- 
cer, of  Joplin,  for  respondents. 

BLAIR,  C.  Plaintiff  appeals  from  a  judg- 
ment for  defendants  in  a  suit  to  recover 
secret  profits  alleged  to  have  been  realized  by 
defendant  Tobias  In  connection  with  the  sale 
of  mines  to  a  corporation,  the  defendant  Red 
Top  Zinc  &  Smelting  Company.  Upon 
gronnds  hereafter  stated,  other  defendants 
are  alleged  to  have  become  liable.  The  min- 
ing properties  involved  were  the  Maud  L., 
the  Cumberland,  the  Ada  B.,  and  the  Orono- 
go,  all  in  Jasper  county. 

In  1905  defendants  Tobias  and  Gundling 
each  owned  a  one-half  Interest  in  the  first 
two,  and  Tobias  owned  one-fifth  and  Gund- 
ling and  certain  associates  owned  four-fifths 


of  the  others.  In  May  or  June,  1905,  plain- 
tiff and  Moe  A.  Isaacs  jointly  purchased  a  one- 
fifteenth  interest  in  the  Maud  L.  and  Cumber- 
land; Tobias  and  Gundling  each  retaining 
a  seven-fifteenths  interest  therein.  In  May, 
1905,  these  latter  applied  to  plaintiff  for  a 
loan.  Plaintiff  .proposed  to  form  a  corpora- 
tion to  take  over  the  properties  and  borrow 
$30,000;  plaintiff  offering  to  accept  the  cor- 
poration's note  for  $6,000  and  one-fourth  of 
the  capital  stock  for  his  services  in  securing 
the  loan,  urging  that  his  connections  were 
such  that  his  name  would  give  great  prestige 
to  the  enterprise.  This  suggestion  was  riot 
adopted.  Gundling  concluded  to  sell  his  in- 
terests, and  July  9,  1905,  offered  them  to 
Tobias  and  plaintiff  for  $257,000 ;  plaintiff  to 
receive  $33,000  additional  for  his  compensa- 
tion in  negotiating  the  sale.  Plaintiff  and 
Tobias  agreed  to  buy,  and  a  week  later  visit- 
ed New  York,  and  they  and  Moe  Isaacs  drew 
up  a  contract  providing  for  the  formation  of 
a  corporation  to  take  over  the  mines.  Isaacs 
agreed  to  advance  the  company  $50,000,  hold- 
ing the  stock  as  security  until  Gundling  was 
fully  paid;  plaintiff  to  perform  all  legal  serv- 
ices and  Tobias  to  transfer  to  the  corpora- 
tion his  interests  in  the  mines.  It  was  agreed 
that  Gundling  should  be  paid  $257,000  for  hk 
interests  and  those  of  his  associates  in  the 
Ada  B.  and  Oronogo,  and  that  Tobias  should 
receive  one-half  and  plaintiff  and  Isaacs  each 
one-fourth  of  the  Issued  stock. 

Previous  to  the  execution  of  this  contract, 
plaintiff  and  Tobias  signed  an  agreement  and 
executed  certain  notes  to  secure  Isaacs  from 
loss  in  case  he  signed  the  contract,  and  to  se- 
cure him  for  money  advanced  If  he  concluded 
not  to  sign  It 

Plaintiff  and  Tobias  returned  to  Missouri, 
and  Gundling  expressed  no  dissatisfaction 
with  the  contemplated  arrangement.  It  did 
not  modify  the  terms  of  the  contract  of  July 
10,  1905,  in  BO  far  as  it  concerned  Gundling. 

Moe  A.  Isaacs  and  his  associates  sent  an 
expert  to  Missouri,  who  examined  the  mines 
and  reported  thereon.  His  expenses  were 
subsequently  paid  by  plaintiff  and  Tobias. 
Concerning  this  plaintiff  wrote  Tobias: 

"I  note  everything  you  say,  smd  every  senti- 
ment and  feelhig  expressed  oy  you  I  coincide 
with  and  have  felt  myself.  I  think  it  was  an 
outrageous  proceeding  to  send  an  expert  to 
Joplin  at  our  expense  at  a  cost  of  $1,000,  and 
when  I  see  Moe  he  will  find  that  things  will 
have  to  be  entirely  changed  or  I  will  end  the 
contract  in  New  York.  I  am  tired  of  the  im- 
position and  the  entire  situation." 

In  the  same  letter,  dated  July  28,  1905, 
plaintiff  wrote: 

"I  will  see  that  we  have  an  opportunity  to 
discuss  everything  before  I  undertake  to  make 
any  changes  in  the  agreements  we  made." 

Installments  falling  due  under  the  contract 
of  July  10,  1905,  aggregating  $50,000,  were 
paid  Gundling,  Moe  A.  Isaacs  and  his  New 
York  associates  advancing  the  money. 

About  the  last  of  August,  1905,  plaintiff 
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and  Onndliog  Ttelted  New  York.  Associated 
with  Moe  A.  Isaacs  were  Bendet  Isaacs, 
Adolph  Ellasberg,  Morris  Uosenwasser,  and 
Harry  Rosenwasser,  and  tbene  and  plaintiff 
and  Gnndling  entered  into  an  agreement  Au- 
gust 20,  1905,  which  recited  the  fact  that 
Gundliug  had  contracted  to  sell. the  proper- 
ties to  plaintiff  and  Tobias  for  $257,000;  that 
all  the  parties  (Including  Tobias)  had  become 
interested  In  financing  the  properties;  that 
Gundllng  had  been  paid  $50,000,  furnished  by 
Moe  A.  Isaacs,  the  Rosenwassers,  and  Ellas- 
berg; that  it  was  then  agreed  plaintiff  was 
tb  form  a  corporation,  the  Red  Top  Zinc  & 
Smelting  Company,  with  a  capital  stock  of 
$2,500,000,  par  value  of  shares  $1  each;  that 
each  of  the  four  mines  involved  was  to  be  in- 
corporated, the  stock  to  be  held  by  the  Red 
Top,  etc^  Company,  and  therefore  It  was 
agreed  that:  Moe  A.  Isaacs,  the  Rosenwas- 
iiers,  and  Ellasberg  were  to  pay  Oundling  an 
additional  $50,000,  and  for  the  $100,000  paid 
were  to  receive  $100,000  in  bonds  and  500,000 
shares  of  stock  of  the  new  company.  Bendet 
Isaacs  was  to  pay  $33^33.33  into  the  com- 
pany's treasury  and  receive  $33,33333  In 
bonds  and  166,686  shares  of  stock,  this  stock 
to  be  given  out  of  the  holdings  of  plaintiff 
and  Tobias.  Seventy-five  hundred  dollars  In 
cash  was  to  be  paid  by  the  company  to  Moe 
A.  Isaacs  for  the  money  he  had  Invested  In 
the  mines ;  500,000  shares  of  stock  to  remain 
in  the  treasury.  For  the  additional  $157,000 
due  Gundllng,  he  agreed  to  take  $100,000  In 
bonds  and  a  vendor's  lien  for  $57,000  and 
100,000  shares  of  stock,  the  bonds  to  be  the 
first  paid  by  the  company,  and  Gundllng  to 
take  $57,000  from  the  earnings  to  pay  off  the 
vendor's  lien. 

The  new  company  was  to  issue  bonds  for 
$233,000,  bearing  7  per  cent  Interest;  no 
dividends  to  be  paid  until  bonds  were  paid, 
and  the  $57,000  secured  by  vendor's  lien  to 
be  paid  in  advance  of  payment  of  the  bonds, 
the  new  company  to  own  a  one-half  Interest 
in  the  Galena  mines.  There  were  other  pro- 
visions which  need  not  be  set  out 

This  agreement  was  signed  by  all  the  per- 
sons named  above,  except  Tobias,  who  was 
not  present.  Plaintiff  wired  Tobias,  stating 
the  salient  features  of  the  new  agreement, 
and  closing:  "Wire  if  you  can  make  contract 
embodying  these  terms  generally."  The  fol- 
lowing day  the  plaintiff  received  a  telegram 
from  Tobias  asking  if  working  capital  would 
be  furnished.  Without  further  authority 
plaintiff  signed  the  name  of  Ellas  Tobias  to 
the  agreement  Plaintiff  did  not  see  Tobias 
again  until  another  meeting  was  had  In  New 
York  In  the  latter  part  of  September,  and 
there  is  no  evidence  Tobias  ratified  plaintiff's 
action  In  signing  the  agreement  for  him. 

On  September  15th  Tobias  wrote  plaintiff 
objecting  to  certain  features  of  the  agree- 
ment particularly  to  the  Inclusion  of  the  Ga- 
lena property  and  to  the  fact  that  the  divi- 
dends he  was  to  get  were  to  be  small  and 
postponed  for  some  time.    In  this  letter  he 


neither  said  he  would  nor  that  he  would  not 
accept  the  agreement  as  made,  modified  in 
the  particulars  mentioned.  He  complained 
he  was  "doing  more  than  his  part  in  the 
transaction." 

At  the  meeting  in  New  York  September  29 
and  30,  1905,  Tobias  made  several  objections 
to  the  written  agreement  He  demanded  that 
the  Galena  mine  be  left  out  that  a  note  of 
his  to  Moe  A.  Isaacs  l>e  paid  by  the  new  com- 
pany, objected  to  giving  up  part  of  his  stock 
to  Bendet  Isaacs  and  to  Gundllng,  and  com- 
plained he  was  putting  in  nnldtmrnbered  in- 
terests and  getting  only  incumbered  interests. 
He  Indicated  he  would  not  go  further  with 
the  matter.  It  was  finally  agreed  the  Galena 
property  should  be  omitted  and  that  the  com- 
pany should  pay  the  $2,500  note.  This  left 
the  matter  of  the  transfer  of  part  of  Tobias' 
stock  to  Bendet  Isaacs  and  Gundllng.  The 
negotiations  seem  to  have  been  conducted  at 
a  series  of  conferences.  In  which  sometimes 
all  and  at  times  only  two  or  three  participat- 
ed. Gundllng  had  been  paid  $50,000  In  cash 
and  bad  paid  this  out.  He  became  worried 
lest  the  position  Tobias  took  would  result  In 
the  abandonment  of  the  whole  undertaking, 
in  which  event  he  would  have  to  repay  the 
$50,000,  which  he  was  not  in  a  position  to  do. 
Gundling  finally  took  Tobias  aside  and  told 
him  the  situation  he  would  be  in  if  the  mat- 
ter was  dropped,  and  stated  he  believed  that 
If  it  was  closed  up,  the  stock  Tobias  would 
get  would  be  worth  as  much  as  the  bonds  he 
(Gundllng)  would  get  and  offered  to  permit 
Tobias  to  take  a  part  of  the  bonds  in  ex- 
change for  a  proportionate  part  of  the  stock 
Tobias  would  get  With  the  understanding 
he  could  do  this  If  he  desired,  Tobias  agreed 
to  go  on  with  the  business.  The  matter  was 
then  closed  up,  practically  on  the  contract 
basis,  except  In  so  far  as  the  concessions  to 
Tobias  modified  It  Nothing  was  said  to  tbe 
others,  so  far  as  the  evdence  shows,  by  To- 
bias or  Gundllng  about  the  agreement  they 
had  made. 

The  net  result  was  that  the  new  company 
secured  the  full  title  to  the  four  mines,  sub- 
ject to  a  vendor's  lien  for  $57,000  and  a  deed 
of  trust  securing  bonds  amounting  to  $233,- 
333,  and  had  $23,300  in  the  treasury.  Gund- 
ling received  $100,000  in  cash,  $100,000  in 
bonds,  and  100,000  shares  of  stock.  Tobias 
received  822,224  shares  of  stock  and  plain- 
tiff 411,220  shares.  Moe  A.  Isaacs,  Bendet 
Isaacs,  and  Ellasberg  'each  received  $33,33.'i 
In  bonds  and  166,666  shares  of  stock,  and  the 
two  Rosenwassers  received.  Jointly,  a  like 
portion.  In  accord  with  the  contract.  Subse- 
quently Moe  A.  Isaacs  negotiated  the  sale 
to  Gundllng  of  the  $66,666  in  bonds  held  by 
the  Rosenwassers  and  Ellasberg,  retaining 
$3,000  of  them  for  bis  trouble.  With  these 
Gundling  also  acquired  the  stock  of  the  ven- 
dors, amounting  to  33.3,220  shares.  These 
bonds  were  discounted  $10,000,  and  Gundling 
procured  the  money  to  buy  by  borrowinc  a 
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large  sum  from  one  Werner,  using  the  $67,000 
reodor's  lien  as  collateral. 

Abont  March,  1906,  Gundling  conceived  the 
Idea  that  plaintiff  and  Moe  A.  Isaacs  were 
schemixig  for  control  of  the  company. '  April 
8, 1906,  there  was  drawn  and  signed  a  "dec- 
laration of  trust,"  wherein  It  was  stated 
Gandling  and  Tobias  Jointly  owned  the  $163,- 
000  in  bonds  and  433,224  shares  of  stock 
Gandling  had  acquired  and  the  822,224  shares 
of  stock  Issued  to  Tobias.  This  declaration 
-was  actually  drawn,  signed,  and  acknowledg- 
ed April  6,  1906,  but  was  dated  August  6, 
1905,  for  the  purpose  of  indicating  that  Tobi- 
as became  responsible  for  his  one-half  of 
certain  Indebtedness  Incurred  by  Gundling  in 
connection  with  the  various  transactions  pri- 
or to  the  actual  execution  of  the  instrument 
For  one  thing  Gundling  had  paid  out  about 
$135,000  in  buying  out  his  associates  in  the 
Ada  B.  and  Oronogo  mines  and,  it  seems,  to 
llqnldate  certain  Indebtedness  of  these  prop- 
erties. Other  facts  will  be  referred  to  in  the 
opinion. 

Plaintiff  contends:  (1)  That  be  and  Tobias 
were  partners:  or,  if-  not,  (2)  that  he  and 
Tobias  and  Gundling  were  promoters,  and 
that  on  either  theory  the  Judgment  is  wrong. 
In  the  view  taken  of  the  case,  it  is  unnec- 
essary to  discuss  the  question  whether  plain- 
tiff can  sue  on  the  first  theory  in  his  Individ- 
ual capacity  and  on  the  second  in  a  repre- 
sentative capacity  in  the  same  case  and  on  a 
petition  containing  a  single  count  Turner  v. 
Markham,  155  Cal.  loc.  clt  569,  570,  102  Pac. 
272. 

The  actual  basis  of  plaintiff's  claim  is  that 
Tobias'  stock  was  worth  less  than  the  stock, 
bonds,  and  vendor's  Hen  given  Gundling,  and 
cbnsequently  the  agreement  between  the  two 
r^ttlted  in  a  profit  to  Tobias,  for  which  be 
must  account  either  to  plaintiff  as  his  part- 
ner or  to  the  corporation  as  one  of  its  pro- 
moters. It  is  contended  Gundling  is  liable  by 
reason  of  having  parted  with  Tobias'  stock 
and  bonds  after  notice  of  plaintiff's  claim, 
and  the  Oronogo  Circle  is  liable  as  a  purchas- 
er with  notice.  The  other  corporations  are 
made  defendants  because  their  property  may 
be  affected,  and  the  other  individual  defend- 
ants are  the  remaining  incorporators  of  the 
Red  Top  Zinc  &  Smelting  Company. 

[1]  1.  "Partnership  is  a  matter  of  contract 
A  man  cannot  be  made  a  partner  against  his 
^111,  by  accident,  or  the  conduct  of  others. 
He  must  agree  to  be  a  partner,  or,  as  to  out- 
siders, hold  himself  out  as  a  partner  to  those 
who  have  trusted  him  as  such."  Freeman  v. 
Bloomfield,  43  Mo.  loc.  dt.  392.  There  was 
no  general  partnership  between  plaintiff  and 
Tobias  (Whltehlll  v.  Schickle  et  al.,  43  Mo. 
5.17),  and,  even  if  it  be  assumed  they  were 
promoters,  prima  facie  no  partnership  be- 
tween them  existed  (10  Cyc.  271,  272).  The 
burden  is  still  on  plaintiff  to  make  out  the 
fact  of  partnership  by  evidence. 
If  this  was  a  partnership  venture,  It  Is 


pertinent  to  inquire  when  the  relation  began. 
There  is  nothing  in  the  agreement  Tobias, 
plaintiff,  and  Isaacs  signed  constituting  a 
partnership.  Plaintiff  was  to  form  a  corpora- 
tion and  get  stock  for  his  services.  Tobias 
was  to  receive  stock  for  his  property  be  put 
in.  Neither  was  to  receive  any  part  of  the 
share  of  the  other.  Plaintiff  was  not  of  the 
opinion  he  had  any  right  to  bind  Tobias  when 
he  wired  him  asking  whether  he  could  agree 
to  the  contract  of  August  29,  1905.  His  tes- 
timony indicates  he  signed  Tobias'  name  to 
the  agreement  solely  because  he  Inferred  from 
Tobias'  reply  telegram  that  permission  was 
intended  to  be  given — an  inference  it  Is  not 
now  contended  can  properly  be  drawn  from 
that  telegram. 

Tobias  repudiated  portions,  at  least,  of  the 
contract  of  August  29,  1905.  There  is  no 
evidence  any  claim  was  then  made  by  plain- 
tiff or  any  one  else  that  Tobias  was  bound  by 
plalnt<ff'8  act  in  signing  bis  name  to  that 
contract  Nor  does  plaintiff  now  suggest  that 
Tobias  is  or  ever  was  Interested  in  the  stock 
he  (plaintur)  received  or  the  $10,000  he  got 
for  It  True,  plaintiff  testified  Tobias  was 
bis  partner,  and  Tobias  testified  the  contrary. 
The  trial  court  did  not  find  a  partnership 
existed,  and,  on  the  evidence,  we  are  not  dis- 
posed to  criticize  the  view  it  took. 

(2}  2.  It  is  contended  Tobias  was  one  of 
the  promoters  of  the  company  formed ;  that 
his  relation  to  his  associates  was  consequent- 
ly of  a  fiduciary  character,  and  that  bla 
agreement  with  Gundling  was  violative  of  his 
obligation  arising  out  of  that  relation  in  that 
it  is  asserted  Gundllng's  stock,  bonds,  and 
vendor's  lien  were  worth  more  than  the  stock 
offered  Tobias,  and  that  Gundling,  therefore, 
received,  under  that  agreement,  less  than  the 
other  six  Incorporators  had  contracted  to  give 
for  his  Interests;  that  Tobias  got  the  differ- 
ence; and  that  this  constituted  a  secret  profit, 
for  which  he  should  account  and  for  which 
Gundling  la  chargeable  on  the  theory  that  he 
had  Tobias'  interest  in  his  possession  with 
knowledge  of  the  trust  and,  having  parted 
with  it.  Is  liable  for  the  amount  of  the  profit 
Tobias  is  declared  to  have  realized. 

Let  it  be  assumed  that  Tobias  was  in  fact 
a  promoter  of  the  company,  and  that  the  in- 
terest be  took  under  the  agreement  with 
Gundling  was  of  greater  value  than  the  822,- 
224  shares  of  stock  offered  in  the  first  place 
for  his  Interest  In  the  properties.  Further, 
let  the  question  of  plalntlfTs  right  to  sue  on 
behalf  of  the  company,  after  having  parted 
with  his  stock,  be  waived. 

The  contract  of  August  29,  1906,  modify- 
ing the  contract  Tobias  signed  July  17,  1906, 
was  never  signed  by  Tobias,  'nor  did  he  rati- 
fy plaintiff's  act  in  signing  for  him.  That 
contract  fixed  the  value  of  Gundllng's  inter- 
est at  $257,000,  and  provided  for  paying  him 
$100,000  in  money,  $100,000  in  bonds,  $57,000 
by  vendor's  lien  and  for  the  Issuance  to  him 
ti  100,000  shares  ($1  per  share,  par  value)  of 
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stock  tor  hia  Interest    Plaintiff  contracted  to 
aooeirt  411/)00  shares  ot  stock  for  bis  aerrioes. 
Tobias  (all   the  others  had  agreed)   was  to 
reoeiTe  822,224  shares  of  stodc  for  his  inter- 
ests to  the  properties.    The  five  other  than 
plaintiff,  Tobias,  and  Gnndling  were  to  re- 
oeiTe bMids  eqnallng  In  amount  the  cash  each 
advanced,    and    in   addition   five   shares   of 
atotk.  for  each  dollar  thereof.    For  this  stodc 
they   paid   nothing.     The  stock   represented 
the  equity  in  the  properties.    There  was  nel- , 
tiler  intent  to  sell  nor  sale  of  stock  to  third ; 
persons.    There  were  no  subscribers,  save  the  I 
eight     Plaintiff's  compensation   was    repre- ' 
sented  by  the  stock  issued  to  him.  and  repre- . 
sented  a  fixed  portloa  of  the  equity  in  the' 
properties  being  acquired  by  the  corporation , 
at  the  prices  stated  in  the  contract    The 
bonuses  In  stock  issued  to  Mo&  A.  and  Ben- 
det    Isaacs,    the    two    Rosenwassers,    and 
EHlasberg  were  likewise  issued  on  the  basis 
of   the   equity    resulting   from    incumbering 
the  properties  for  |290,000.     The  six  Incor- 1 
porators,  other  tlian  Tobias  and  Gundling, ' 
received  the  exact  amount  of  stock  they  con- ; 
tracted  for,  and  it  represented  the  exact  por- 1 
tlon  of  the  Identical  equity  they  had  con-  ■ 
tracted  it  should  represent 

The  agreement  between  Tobias  and  Gund- ' 
ling  did  not  affect  the  value  of  the  stock  of 
the  six  others  in  the  smallest  fraction.  The 
contention  made  assumes,  in  tact,  that  it\ 
Gundling's  interests  had  been  acquired  for 
less,  and  the  value  of  the  equity  bad  been 
thereby  proportionately  increased,  the  amount 
ot  the  bonds  being  reduced,  the  six  named 
would  have  been  awarded  the  same  propor- 
tion of  the  equity,  plaintiff  for  services  and 
the  others  for  stock  bonuses.  That  is  an  aa- 
Bumption,  in  effect  that  the  six  had  some 
claim  outside  the  contract  itselt  That  is 
not  true  in  fact  or  In  law.  So  far  as  concerns 
the  question  before  us,  they  contracted  for 
denlKnated  portions  of  an  equity  the  con- 
tract described,  and  each  of  the  six  received 
that  for  which  he  contracted.  Neither  can 
claim  more.  The  af^reement  t)ctween  Gund- 
ling and  Tobias  neither  decreased  nor  in- 
creased the  value  of  the  equity,  and  conse- 
quently did  not  affect  the  other  six. 

There  is  no  pretense  there  was  any  mis- 
representation of  the  value  of  the  properties. 
The  evidence  strongly  tends  to  show  tliat 
Tobias'  unincumbered  interests  were  worth 
as  much  as  Gundling's  actual  interests  (asso- 
ciates owning  part  of  two  mines),  and  there- 
fore that  Tobias  neither  gained  nor  lost 
by  his  agreement  with  Gundling,  as  Gund- 
ling asserted  when  the  agreement  was  made. 
The  present  owner  of  the  stock  Is  defending 
in  this  case,  and  none  of  the  original  incor- 
poratofH  have  any  right  to  complain,  even  had 
they  not  all  parted  with  their  stock.  Neither 
can  the  company,  or  plaintiff  in  its  behalf, 
ot  the  transaction.  Old  Dominion 
V.  Lewlsohn,  210  U.  S.  206,  28 
;  52  li.  Ed.  1025;  Milwaukee  Cold 


Storage  Co.  r.  Dexter  et  aL,  99  Wis.  215,  74 
X.  W.  976.  40  L.  R.  A.  837. 

TWb  Is  not  a  case  in  whidi  promoters  have 
deceived  their  fellow  locorporatMS  or  subse- 
quent subscribers  by  misrepresenting  or  con- 
cealing the  price  of  property  d^vered  to  a 
corporation  tbey  were  forming.  Tli»e  is  do 
evidence  Gundling  would  have  accepted  a 
dollar  less  tlian  the  $^7,000  lie  contracted 
for,  or  that  he  would  liave  made  the  agree- 
ment lie  made  with  Tobias,  except  upon  the 
theory  that  Tobias'  stock  equaled  tlie  value 
of  what  he  (Gundlingi  was  receiving — a  view 
the  erldenoe  tends  strtmgly  to  support  when 
the  outstanding  Interests  Gundling  was  obli- 
gated to  acquire  and  Tobias*  assumption  of 
one-half  of  this  burden  are  considered.  The 
$63,000  in  bonds  and  the  stock  accompanying 
them  properly  went  into  the  declaration  of 
trust  as  the  subotitnte  for  the  $57,000  ven- 
dor's lien  which  was  first  included,  but  bad 
been  used  by  Gundling  to  acquire  them. 

3.  The  trial  court  did  not  apparently  give 
great  weight  to  the  document  whereby  Isaacs, 
at  plaintiff's  instance,  agreed  to  extend  Gund- 
ling's notes  for  |68,000  in  consideration  that 
be  recognize  certain  rights  of  plaintiff. 
Vfhea  plaintiff  amplified  this.  In  writing,  to 
provide  that  Gundling  should  bim  over  one- 
half  of  Tobias'  stock  and  bonds  in  hia  hands, 
plaintiff  promptly  refused  to  agree.  When 
the  document  mentioned  was  signed,  plaintiff 
was,  and  for  months  bad  been,  Gundling's 
attorney,  employed  to  oppose  claims  Tobias 
was  making  in  connection  with  the  declara- 
tion of  trust  and  which  Gundling  thought 
were  Inequitable  and  unjustifiable  under  that 
instrument  Plaintiff,  several  months  after 
being  engaged  by  Gundling  as  his  attorney 
in  this  matter,  advised  Gundling  that  Tobias 
could  not  recover  anything,  but  that  he  (plain- 
tiff) could,  as  Tobias  was  his  partner,  and 
advised  Gundling  to  turn  over  to  blm  To- 
bias' stock  and  bonds.  This  Gundling  and 
another  of  his  lawyers  testified  he  refused  to 
agree  to  do.  The  trial  court  evidently  be- 
lieved them  instead  of  believing  plaintiff  and 
Isaacs,  and  the  record  does  not  persuade  us 
the  trial  court  was  wrong  In  this.  The  al- 
leged "confession"  of  Gundling,  In  July,  1906, 
that  Tobias  had  kept  him  informed  of  plain- 
tiff's doings  in  connection  with  his  transac- 
tions in  the  East  has  little  of  substance  In  it 
was  explained  by  Gundling  as  relating  to 
matters  after  September,  1903,  and  on  plain- 
ttCTs  construction  of  It  is  inconsistent  with 
his  denial  of  all  knowledge  of  the  declara- 
tion of  trust  until  November,  1906.  Further 
it  is  of  little  consequence,  unless  plaintiff  and 
Tobias  were  partners — a  fact  not  made  out 
on  this  record. 

The  Judgment  is  affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  This  case  coming  into 
banc  from  division  on  a  dissent  on  rehearing. 
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the  opinion  of  BLAIR,  C,  Is  adopted  as  the 
opinion  of  the  court. 

WOODSON,  GRAVES,  BROWN,  WALK- 
ER, and  FARIS,  JJ.,  concur.  LAMM,  C.  J., 
and  BOND,  J.,  dissent. 


MUNYON  V.  HARTMAN.     (No.  16462.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  2,  1914.) 

TiNDOB     AND     PURCHASKB     (|     129*)— TlTLB— 

AnifissioKs  OF  Recobd. 

Id  a  suit  for  specific  performance  of  a 
contract  to  exchange  land,  in  which  the  defense 
was  plaintiff's  defective  title,  the  bringinK  of  a 
suit  by  plaintiff  in  the  same  court  and  at  the 
same  term  as  the  present  suit,  to  quiet  title 
to  a  portion  of  the  land  contracted  tor,  is  an 
admission  of  record  of  a  defective  title  defeat- 
isK  the  suit  for  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  t|  238-244,  240;  Dec. 
Dig.  f  120.»} 

Appeal  from  Circnlt  Court,  Linn  County; 
Jno.  P.  Butler,  Judge. 

Suit  for  specific  performance  of  a  contract 
by  Alfred  Munyon  against  S.  P.  Hartman. 
From  a  decree  for  complainant,  defendant 
appeals.  Reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  bill. 

This  suit  was  instituted  In  the  circuit  court 

of  Linn  county,  by  the  plalntiCT  against  the 
defendant,  to  specifically  enforce  a  written 
contract  for  the  exchange  of  a  certain  farm, 
subject  to  two  certain  deeds  of  trust  for  a 
residence,  a  homestead  lot.  In  the  dty  of 
Itrookfleld,  all  situated  in  said  county.  A 
trial  was  had  before  the  chancellor,  and 
after  hearing  all  of  the  evidence  a  finding  of 
the  facts  and  a  decree  of  the  court  were  made 
and  entered  in  favor  of  the  plaintiff,  from 
which,  after  talcing  the  proper  preliminary 
steps,  the  defendant  duly  appealed  the  cause 
to  this  court  for  review. 

The  pleadings  need  not  be  set  out  or  com- 
mented upon,  for  the  reason  that  they  are 
not  a.ssalled  in  any  manner;  thereby  the 
conceiisloD  may  be  drawn  that  they  are  suf- 
ficiently specific  and  comprehensive  to  cover 
and  present  the  issues  of  fact  and  proposi- 
tions of  law  presented  to  this  court  for  de- 
termination. 

The  substance  of  the  contract  may  be  brief- 
ly stated  as  follows:  The  plaintiff  and  de- 
fendant agreed  that  the  former  should  ex- 
change bis  farm,  consisting  of  260  acres,  sub- 
ject to  two  deeds  of  trust,  one  to  secure  a 
note  of  $3,500  and  the  other  for  $3,050,  both 
of  which  the  defendant  agreed  to  assume; 
and  the  house  and  lot  of  the  defendant  situ- 
ated in  Brookfleld  was  to  be  taken  by  the 
plaintltr  In  full  exchange  for  bis  equity  In 
the  farm.  The  contract  was  dated  Septem- 
ber 23,  1908,  and  provided  that  each  party 
should  within  20  days  from  that  date  furnish 
an  abstract  of  title  to  the  property  to  be  con- 
veyed by  him,  showing  a  good  title  In  him, 


and  If  the  abstract  falls  to  show  good  title 
then  such  party  should  make  such  corrections 
as  might  be  necessary  for  that  purpose.  The 
defendant  was  to  pay  to  the  plaintiff  Interest 
on  the  $3,500  deed  of  trust  from  January  1, 
1908,  and  on  the  $3,030  deed  of  trust  from  Sep- 
tember 23,  1908,  until  satisfied.  The  plalntUt 
was  to  deliver  possession  of  the  farm  on 
January  1,  1909;  and  defendant  was  to  de- 
liver pos.'^ession  of  the  Brookfleld  property  on 
same  date,  but'  was  to  pay  rent  thereon 
from  October  1,  1908,  to  January  1,  1909,  at 
$50  per  month.  The  defendant  furnished 
the  plaintiff  with  an  abstract  of  title  to  his 
property  within  a  few  days  after  the  contract 
was  executed,  but  the  plaintiff's  abst  ract  was 
not  delivered  until  November  11,  1908,  some 
30  days  after  the  expiration  of  the  time  It 
was  to  have  been  delivered  under  the  terms 
of  the  contract.  No  objections,  however.  It 
seems,  were  made  to  the  nondelivery  of  this 
abstract  in  time;  and  therefore  that  fact  will 
receive  no  further  consideration  at  our  hands. 
No  objection  was  made  to  the  abstract  fur- 
nished by  the  plaintiff,  but  the  defendant,  on 
December  18,  1908,  made  many  written  objec- 
tions to  the  one  furnished  by  the  plaintiff. 
On  January  1,  1909,  the  plaintiff  met  the  de- 
fendant in  Brookfleld  and  tendered  him  a 
deed  to  the  farm  and  the  abstract  which  he 
had  theretofore  submitted  to  him  for  exam- 
ination, but  the  defendant  refused  to  accept 
the  same  on  the  ground  that  the  abstract 
failed  to  show  a  good  title,  as  required  by 
the  contract. 

Without  further  ado,  the  plaintiff  Institut- 
ed this  suit  If  I  correctly  understand  the 
record,  it  shows  that  some  112  different  trans- 
fers of  this  property,  or  some  portion  thereof, 
had  been  made  since  the  title  thereto  emanat- 
ed from  the  United  States.  The  contract  of 
exchange  and  much  other  evidence  were  In- 
troduced. Counsel  for  defendant  presented 
some  15  specific  objections  to  various  num- 
bers of  those  transfers  (each  being  represent- 
ed by  a  number),  and  assigned  those,  as  well 
as  some  5  others,  as  grounds  for  a  rehearing 
to  the  trial  court,  all  of  which  were  over- 
ruled, and  a  Judgment  specifically  enforcing 
the  contract  In  favor  of  the  plaintiff  was  ren- 
dered, as  before  stated,  eAso  for  $750,  for 
rent  of  the  Brookfield  property,  etc.,  when 
all  of  the  evidence,  outside  of  the  contract*of 
exchange,  tended  to  show  that  Its  monthly 
rent  was  only  $20  to  $22.50. 

At  the  same  term  of  the  Linn  county  cir- 
cuit court  at  which  this  suit  was  brought,  the 
plaintiff  also  Instituted  a  suit  therein  against 
Anna  M.  Langlle  and Langiie,  her  hus- 
band, the  unknown  heirs,  devisees,  grantors, 
and  assignees  of  George  M.  Taylor,  deceased, 
and  the  Marcellne  Coal  Mining  &  Prospecting 
Company,  a  corporation,  defendants,  to  quiet 
his  title  to  certain  portions  (some  10  or  15 
acres,  the  exact  number  not  having  been 
made  clear)  of  the  260  acres  of  land  in  con- 
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troversy.  Tbe  defendants  In  the  latter  suit, 
being  nonresidents,  were  notified  of  the  pend- 
ency of  the  suit  by  publication,  the  validity 
of  which  Is  challenged  by  counsel  for  defend- 
ants. 

Bresnehen  &  West,  of  Brookfleld,  for  appel- 
lant. O.  C.  Bigger,  of  Laclede,  for  respond- 
ent 

WOODSON,  P,  J.  (after  stating  the  facts 
as  above).  It  Is  charged  by  the  defendant 
that  the  plaintiff  did  not  have  a  good  title  to 
the  260  acres  of  land  he  agreed  to  exchange 
with  the  defendant  for  his  bouse  and  lot  in 
Brookfleld,  and  tbe  evidence  conclusively 
shows  that  said  charge  was  true.  Not  only 
that,  tbe  plaintiff  by  tbe  institution  of  the 
suit  before  mentioned  to  quiet  bis  title  to  cer- 
tain portions  of  said  land  is  a  solemn  admis- 
sion of  record,  in  tbe  same  court  in  which 
this  suit  was  brought,  that  be  did  not  own  a 
good  and  clear  title  to  that  entire  260  acres. 
This  evidence  and  the  admission  of  the  plain- 
tiff Is  a  perfect  bar  to  bis  right  to  a  recovery 
in  this  case.  McQuary  v.  Missouri  Land  C!o., 
230  Mo.  342,  loc.  cit  364, 130  S.  W.  335;  Rec- 
tor et  al.  v.  Price,  1  Mo.  373.  The  latter  case 
is  the  leading  case  in  this  state  regarding  the 
legal  proposition  under  consideration,  and 
has  been  approved  many  times  In  subsequent 
adjudications.  The  facts  of  those  cases  are 
not  nearly  so  strong  in  favor  of  the  defend- 
ants' contention,  as  are  the  facts  of  this  case. 
These  views  render  It  unnecessary  to  consider 
the  numerous  other  legal  propositions  pre- 
sented for  determination,  since  this  view  of 
the  case  fully  disposes  of  it 

For  tbe  reason  stated,  the  Judgment  of  the 
clrCTiit  court  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  plain- 
tiffs bill.    All  concur. 


PRIEST  et  al.  v.  McFARLAND  et  al. 

(No.  16456.) 

(Supreme  Court  of  Missouri.     Nov.  17,  1914. 

Rehearing  Denied  Dec.  1,  1914.) 

1.  57x1.1.8  (I  693*)— PowEB  OF  Disposition- 
Extent— Sale  OF  Lands— Rbmaindeb. 

Where  a  will  gave  the  residue  of  the  testa- 
tor's property  to  his  wife  for  her  life,  with 
full  power  to  sell  and  dispose  of  It,  or  any  part 
thereof,  and  to  convey  good  title  upon  the  sale 
or  other  disposition  of  any  or  all  of  tbe  proper- 
ty, and  with  remainder  over  to  the  children  as 
to  such  property  as  the  wife  did  not  sell,  the 
wife  could  sell  the  remainder  in  a  part  or  all  of 
tbe  land,  reservinK  to  herself  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  M  1655-1661;    Dec.  Dig.  i  693. •] 

2.  Wll,!^   (S  88*)— DlSTINOUISHED   FROM   DeED 

— Execution  of  Power. 

Wliere  a  testator's  widow  was  given  a  life 
estate  with  power  to  convey  during  her  lifetime, 
a  deed  given  by  her,  which  conveyed  the  re- 
mainder, reserving  a  life  estate  to  herself,  and 
which  stated  that  after  the  wife's  deatli  the 
deed  should  become  absolute  and  vest  tbe  title 
to  tbe  estate  in  the  grantees,  was  a  present  con- 
veyance, and  not  one  in  the  nature  of  a  will. 


since  tbe  last  clause  merely  stated  the  legal  ef- 
fect of  the  present  conveyance. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  S$  208-217;   Dec.  Dig.  S  88.»] 

Lamm,  O.  J.,  and  Graves  and  Faris,  JJ.,  di>- 
seating. 

In  Banc.  Appeal  from  Circuit  Court  tin- 
coin  County;   James  D.  Barnett,  Judge. 

Action  by  Jane  E.  Priest  and  others  against 
Abraham  McFarland  and  others,  to  quiet  ti- 
tle. Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

This  action  to  quiet  title  to  220  acres  of 
land  was  begun  in  1907.  The  plaintiffs  are 
some  of  tbe  children  and  grandchildren  of 
Walter  McFarland,  who  died  in  1871,  the 
owner  of  the  land  sued  for  and  considerable 
other  lands,  after  making  a  will  whereby  bis 
wife  was  made  sole  executrix.  After  giving 
$1  each  to  seven  of  his  children,  and  direct- 
ing a  payment  of  $500  each  to  bis  two  re- 
maining children,  the  will  contains  tbe  fol- 
lowing clauses: 

"4th.  I  give,  devise  and  bequeath  all  the  rest 
and  remainder  of  my  property,  real,  personal, 
mixed  and  of  whatever  kind  to  my  beloved  wife, 
Harriet  McFarland,  to  be  held,  owned  and  en- 
joyed by  her  during  her  natural  life  with  full 
power  to  sell  and  dispose  of  the  same  or  an; 
part  thereof  absolutely  and  at  her  own  discre- 
tion and  with  full  power  to  give  a  good  and  per- 
fect title  upon  sale  or  other  disposition  of  any 
or  all  of  my  said  property,  hereby  expressing 
the  fullest  confidence  in  my  said  wife  in  the 
management  and  control  of  my  estate  and  of 
her  carrying  into  execution  fully  all  my  de- 
sires in  regard  to  it. 

"5th.  It  is  my  will  and  desire  that  in  the  final 
distribution  of  my  estate  all  my  said  children 
shall  be  made  equal  in  the  amounts  which  they 
shall  receive  therefrom,  and  that  at  the  death  of 
my  said  wife  whatever  of  my  property  or  its 
proceeds  may  remain  undisposed  of  by  my  said 
wife,  shall  descend  to  and  be  divided  between 
my  said  children  in  such  proportions  as  will 
make  the  amounts  which  each  of  my  said  chil- 
dren shall  receive  from  my  estate  to  be  equal  in 
all  respects  excepting  the  sum  of  five  hundred 
dollars  to  be  paid  as  aforesaid  to  each  of  my 
said  children,  Mercy  C.  Glascock  and  William 
H.  McFarland,  making  the  whole  amounts  to 
be  received  by  them  respectively  from  my  estate 
to  be  five  hundred  dollars  in  excess  of  the  shares 
of  the  others  of  my  said  children." 

The  wife  qualified  as  executrix  and  took 
charge  of  the  personal  estate  amounting  to 
$3,931,  and  administered  it  She  also  man- 
aged the  real  estate  of  about  720  acres  of 
land."  In  1883,  she  executed  a  warranty  deed 
to  defendants  (two  of  her  children)  purport- 
ing to  convey  to  them  220  acres  whereon  the 
family  residence  stood,  for  $6,000  cash,  but 
reserving  to  herself  a  life  estate  and  provid- 
ing that  tbe  fee  should  vest  in  said  grantees 
at  and  after  her  death.  The  evidence  tends 
to  show  that  the  grantees  (defendants)  paid 
off  a  deed  of  trust  on  the  land  in  tbe  sum  of 
$2,100  and  certain  Indebtedness  against  their 
father's  estate  of  about  $3,800;  that  they 
took  possession  of  the  property  and  account- 
ed to  their  mother  for  its  rents,  and  provided 
her  with  support  and  maintenance  until  her 
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death  In  lS06w  After  ber  death  the  real  es- 
tate, except  tbat  mentioned  in  tlie  deed  to 
defendants,  was  vested  in  fee  In  the  heirs  of 
her  husband.  Some  of  these,  the  present 
plaintiffs,  brought  this  action  to  set  aside  the 
deed  made  by  the  life  tenant  to  the  defend- 
ants. After  a  hearing  before  the  circuit  court 
sitting  as  a  chancellor,  the  petition  was  dis- 
missed, and  plaintiffs  duly  perfected  their 
appeal  to  this  court. 

Reuben  F.  Roy,  of  New  London,  and  Ben 
E.  Hulse,  of  Hannibal,  for  appellants.  E. 
W.  Nelson,  Geo.  A.  Mahan,  Albert  R.  Sniith, 
and  Bnlany  Mahan,  all  of  Hannibal,  and  O. 
H.  Avery,  of  Troy,  for  respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
I.  There  is  no  proposition  better  settled  than 
that  where  a  life  estate  is  expressly  or  Im- 
pliedly created  by  will  or  deed,  coupled  with 
a  superadded  power  of  disposition  In  the  life 
tenant  and  a  remainder  in  fee  if  tbat  power 
is  not  exercised,  the  limitation  over  will  take 
fall  effect  unless  the  power  to  dispose,  given 
to  the  life  tenant,  baa  been  exercised  accord- 
ing to  the  strict  terms  In  which  it  was  be- 
stowed. Grace  v.  Perry,  197  Mo.  loc.  clt  662, 
93  S.  W.  876,  7  Ann.  Cas.  948,  and  cases  cited ; 
Armor  v.  Frey,  226  Mo.  loa  clt  669, 126  S.  W. 
483;  Bntnet  v.  Burnet,  244  Mo.  loc.  clt.  606, 
148  S.  W.  872:  Tallent  ▼.  Fltzpatrlck,  263 
Mo.  loc.  dt  16,  161  S.  W.  689. 

In  the  case  in  hand  there  was  no  attempt, 
on  the  part  of  the  tenant  of  the  life  estate,  to 
dispose  of  the  720  acres'  devised  in  the  will 
of  her  husband  except  as  to  the  portion  there- 
of consisting  of  220  acres  constituting  the 
■home  place.  The  residue,  consisting  of  800 
acres,  npon  the  death  of  the  life  tenant  vest- 
ed In  fee  In  the  nine  children  or  their  de- 
scendants of  the  testator  as  remaindermen 
under  the  will.  Hence  the  solitary  question 
on  this  appeal  is  whether  the  deed  of  the 
life  tenant  to  defendants  cut  off  the  rights  of 
these  remaindermen  to  the  property  de- 
scribed. 

[1]  The  clause  of  the  will  under  which  the 
deed  made  to  defendants  recites  It  was  made 
contains  apt  terms  investing  Harriet  McFar^ 
land,  the  wife  of  the  testator,  with  an  estate 
for  life  in  all  of  his  land.  The  power  given 
to  ber  to  alienate  Is  concbed  In  the  follow- 
ing language: 

"'With  full  power  to  sell  and  dispose  of  the 
same  or  any  part  thereof  absolutely  and  at  ber 
own  discretion  and  with  fuU  power  to  inve  a 
good  and  perfect  title  upon  the  sale  or  other 
ditpotition  of  any  or  all  of  my  said  property." 

The  will  then  recites  the  full  confidence  of 
tbe  husband  in  the  wife,  and  in  the  next  para- 
graph expresses  his  desire.  In  the  final  dis- 
position of  his  estate,  that  the  children  shall 
share  alike,  except  that  two  of  them  shall  re- 
ceive a  bonus  of  $500,  not  to  be  accounted  for. 
But  his  wishes  in  this  or  any  other  respect 
were  necessarily  subject  to  the  action  of  his 
wife  onder  the  terms  of  the  will  Investing  her 


with  power  to  dispose  of  the  property  in 
which  she  was  given  a  life  estate.  Those 
terms  clearly  and  unmistakably  show  that 
she  had  "full  power"  of  disposition,  and  that 
she  was  also  given  "full  power  to  give  a  good 
and  perfect  title  upon  sale  or  other  ditpoti- 
tkm  of  any  or  all  of  my  said  property,"  and 
that  these  powers  were  exercisable  "absolute- 
ly and  at  her  oum  discretion."  It  is  perfect- 
ly evident  in  considering  these  terms  tbat 
during  her  lifetime  there  was  no  restriction 
placed  upon  the  manner,  mode,  or  object  for 
which  the  wife  might  dispose  of  the  proi>erty. 
She  was  not  restricted  to  a  sale  for  a  money- 
ed price,  for  the  deed  gave  her  "full  power" 
to  make  a  "perfect  title  by  any  other  disposi- 
tion," at  her  discretion,  of  the  property  de- 
vised. Neither  was  she  restricted  to  a  sale 
of  the  entire  estate,  including  the  remainder 
given  her.  There  is  nothing  in  the  language 
of  the  will  which  permits  such  a  view,  nor 
would  it  be  logical  to  say  that  she  might  dis- 
pose of  the  entire  estate,  but  in  so  doing, 
could  not  reserve  to  herself  a  life  estate. 
For  the  power  to  convey  the  whole  title  nec- 
essarily carries  the  power  to  dispose  of  any 
part  or  parcel  of  such  title,  upon  the  axiom 
that  the  whole  is  the  sum-  of  all  its  parts,  and 
hence  the  power  to  transfer  the  whole  neces- 
sarily includes  the  power  to  transfer  any  and 
all  of  its  component  parts.  Undoubtedly  tBe 
established  law  in  this  state  is  that  the  donee 
of  a  power,  such  as  the  one  in  review,  can 
only  exercise  it  in  strict  and  exact  compli- 
ance with  the  terms  in  which  It  is  given. 
But  the  language  of  the  will  In  this  case  ex- 
pressly gave  the  life  tenant  the  power  to 
make  a  sale  or  "other  disposition"  of  the 
property  during  her  life.  And  while  It  may 
be  conceded  that  these  terms  would  not  In- 
vest her  with  a  power  to  have  disposed  of 
the  property  by  will,  yet  their  necessary  sig- 
nificance did  ^ve  her  power  to  sell  or  other- 
wise dispose  of  the  lands  by  a  deed  in  prte- 
senti.  Now  this  is  what  she  did  under  the 
testimony  in  this  case  and  in  strict  execution 
of  the  power  given  to  ber  by  the  testator. 
Whether  she  got  the  full  price  of  the  land, 
as  to  which  there  was  conflicting  evidence,  is 
immaterial  to  the  efficacy  of  the  conveyance 
by  her  within  the  scope  of  the  power  granted 
by  the  will.  For  as  is  shown,  she  was  au- 
thorized, in  selling  or  disposing,  to  act  "ah- 
tolutcly  and  at  her  oton  discretion,"  which 
implies  ex  vl  termini  that  the  power  to  dis- 
pose was  not  dependent  on  the  amount  of  the 
consideration.  In  other  words,  the  testator 
made  her  his  alter  ego  as  to  the  method  or 
mode  of  disposition  of  the  property  devised 
by  any  form  of  alienation  other  than  a  will. 

Our  conclusion  is  that  the  deed  to  the 
defendants  was  a  valid  execution  of  the  su- 
peradded power  of  disposal  given  to  the  life 
tenant  by  the  terms  of  the  wilL 

[2]  II.  We  are  wholly  unable  to  concur 
witb  the  learned  counsel  for  appellant  that 
the  deed  to  the  defendants  was  not  a  present 
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conveyance,  but  was  a  mere  attempt  to  ccmvey 
the  title  by  an  Instrument  In  the  nature  of  the 
last  vvlU  and  testament.  In  Terry  v.  Glover, 
235  Mo.  loc.  clt  562,  139  S.  W.  337,  the  rule 
Is  correctly  stated  that  an  Instrument,  to  be 
valid  as  a  deed,  must  be  one  of  present  con- 
veyance. In  that  case  the  deed  contained  no 
words  of  present  conveyance.  Neither  was 
it  ever  delivered,  but  It  did  contain  this  ex- 
press redtal,  "This  deed  not  to  go  into  ef- 
fect until  after  the  death  of  the  said  George 
Glover."  Beyond  doubt  such  an  Instrument 
shows  on  Its  face  that  It  was  a  mere  attempt 
to  make  the  will  without  the  statutory  re- 
quirements, and  therefore  void.  Exactly  the 
same  recital  was  contained  In  the  deed  under 
review  In  Glvens  v.  Ott,  222  Mo.  loc.  clt.  411, 
121  S.  W.  23,  and  also  In  the  case  of  Murphy 
V.  Gabbert,  1C6  Mo.  loc.  dt  601,  66  S.  W.  536, 
89  Am.  St  Rep.  733. 

In  the  case  of  MUler  t.  Bolt,  68  Mo.  584, 
the  Instrument  was  In  Jorm  a  will,  It  was 
never  delivered,  and  the  contention  of  the 
grantees  that  it  was  in  legal  effect  a  deed  in 
prsesentl  was  necessarily  overruled.  None  of 
these  cases  (cited  by  appellant)  sustain  the 
claim  that  the  deed  now  under  review  was 
void  as  a  testamentary  disposition  of  the 
property  and  therefore  not  within  the  limits 
of  the  power  delegated  under  the  will,  nor 
In  compliance  with  the  statutory  power  to 
make  wills.  This  instrument  expre$«ly  re- 
serves a  life  estate  in  the  grantor,  and  con- 
veys at  the  same  time,  by  words  of  present 
Import,  a  vested  remainder  in  the  property  to 
the  grantees.  It  does  not  provide,  as  in  the 
cases  cited,  that  the  conveyance  made  shall 
not  be  oi)erative  as  its  terms  express.  It 
merely  recites  that  "at  and  after  my  death 
then,"  etc.,  "this  deed  shall  become  absolute 
and  fully  vest  the  title  in  fee  in  said  second 
parties"  (Italics  ours),  which  is  what  would 
necessarily  follow  as  a  matter  of  law  from 
the  fact  that  the  deed  reserved  a  present  life 
estate  in  the  grantor.  With  a  life  estate  ex- 
pressly retained  the  "title  in  fee"  could  not 
fully  vest  in  the  grantees  until  the  expiration 
of  the  precedent  estate.  Being  vested  re- 
maindermen, the  grantees  bad  a  "present 
flzed  right  of  future  enjoyment"  (4  Kent's 
Com.  [14th  Ed.]  203),  and  when  the  life  estate 
lapsed  became  the  owners  in  fee.  It  is  evi- 
dent that  the  efTect  of  this  language  In  the 
deed  was  simply  to  recite  a  legal  consequence 
of  the  status  of  vested  remaindermen.  The 
delivery  of  this  deed  and  its  record  when 
made  and  the  provision  therein  for  a  life 
estate  In  the  grantor  also  tend  to  show  her 
intent  that  the  conveyance  should  be,  as  It 
purported  to  be,  a  present  one.  Sneathen 
V.  Sneathen,  104  Mo.  loc.  clt  209,  16  S.  W. 
497,  24  Am.  St  Rep.  326 ;  O'Day  v.  Meadows, 
194  Mo.  loc  clt.  617-618-619,  92  S.  W.  637, 
112  Am.  St  Rep.  542.  A  will  is  ambulatory 
and  revocable  by  the  maker ;  a  deed,  although 
the  enjoyment  of  the  estate  may  be  post- 


poned, when  once  fully  executed,  can  only  be 
revoked  by  a  stipulation  reserved  therein.  | 

The  deed  in  this  case  contained  terms  of 
present  conveyance  of  the  remainder.  It  was 
duly  signed,  acknowledged,  delivered,  and  re- 
corded, and  contained  no  other  recl'al  as  to 
the  vesting  of  the  fee  than  one  in  accordance 
with  the  principles  of  law  applicable  to  the 
nature  of  the  instrument  It  was  therefore 
an  irrevocable  -contract  of  present  convey- 
ance, binding  on  the  parties  according  to  its 
terms,  and  It  was  neither  In  form  nor  es- 
sence a  testamentary  disposition,  as  defined 
by  the  law  of  the  state. 

It  follows  that  the  Judgment  herein  Is  af- 
firmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  J.,  Division  No.  1,  Is  adopted  as  the 
opinion  of  the  court  In  banc.  WOODSON, 
WALKER,  and  BOND,  JJ.,  concur.  BROWN, 
J.,  concurs  in  the  result  in  a  separate  opin- 
ion. LAMM,  C.  J.,  and  GRAVES  and  FAR- 
IS,  J  J.,  dissent 

BROWN,  J.  I  concur  in  the  opinion  of 
my  Brother  BOND  in  so  far  as  it  holds  that, 
under  the  power  conferred  by  the  wIU  of  Wal- 
ter McFarland,  Sr.,  the  widow  was  fully  au- 
thorized to  sell  less  than  a  fee-simple  title  In 
said  testator's  lands,  and  'that  her  deed  to 
Abraham  McFarland  and  Walter  McFarland, 
Jr.,  passed  a  vested  remainder  to  those  par- 
ties and  was  In  form  legal  and  valid.  De- 
weln  V.  Hooss,  237  Mo.  23,  139  S.  W.  195. 

I  am,  however,  convinced  that  the  widow 
was  not  authorized  by  the  will  to  give  away 
the  land  of  the  testator.  The  evidence  is  con- 
flicting as  to  whether  there  was  a  consider* 
ation  paid  by  Abraham  McFarland  and  Wal- 
ter McFarland,  Jr.,  for  the  deed  which  they 
received  from  the  widow;  and,  not  finding 
said  evidence  sufficient  to  warrant  us  in 
overturning  the  Judgment  of  the  circuit  court, 
I  concur  In  the  result  of  the  majority  opinion 
affirming  said  Judgment 


HUNT  V.  ST.  LOUIS  &  S.  F.  B.  CO. 

(No.  16016.) 

(Supreme  Court  of  Missouri.    Dec.  1,  1914.) 

1.  Railroads  (S§  387,  308*)  —  Injubieb  to 
Persons  on  Tback— Contbibutobt  Neoli- 
GENCE— Evidence. 

In  an  action  for  the  death  of  plaintiff's 
husband,  who  was  killed  by  a  train  which  was 
exceeding  the  speed  limit  fixed  by  a  city  ordi- 
nance, evidence  held  to  show  that  deceased  had 
gone  to  sleep  with  his  head  on  the  rail,  which 
was  an  act  of  the  grossest  negligence,  without 
which  the  negligence  of  the  company  would  not 
have  caused  the  death. 

[Ed.  Note. — For  other  cases,  see  Railroad?, 
Cent  Dig.  §;  1296,  1314-1318,  1356,  1358- 
1363;   Dec  Dig.  §i  387,  398.»] 

2.  Railboads  (J  387*)— Injubieb  to  Pessoits 
ON  Track— Contbibutort  Neolioence. 

While  a  railroad  company  violating  an  ordi- 
nance limiting  the  speed  of  its  trains  is  euilty 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Sertes  ft  Rep'r  Indexaa 
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of  n^^igence  as  a  matter  of  law,  eontribntory 
negligence  of  one  injured  on  the  track  is  a  de- 
fense under  the  game  rules  as  if  the  negligence 
were  running  the  train  at  a  speed  which  was 
excesisiTe  under  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1296,  1314-1816;  Dec.  Dig.  i 
387.»] 

Lamm,  OL  X,  and  Walker,  3.,  dissenting. 

In  Banc  Appeal  from  Circuit  Conrt,  Gape 
Girardeau  County;    Henry  C.  Biley,  Jndge. 

Action  by  AUce  Hunt  against  the  St.  Louis 
&  San  rranclaco  JEUillroad  Company.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Reversed. 

W.  F.  Erans,  of  St.  Louis,  and  Moses  Why- 
back  and  A.  P.  Stewart,  both  of  Cape  Gir- 
ardeau, for  appellant  Edw.  D.  Hays  and 
Da^-id  B.  Hays,  both  of  Jackson,  for  re- 
spondent. 


BLAIR,  G.  Plaintift  recovered  Judgment 
for  $3,000  as  damages  for  the  death  of  her 
husband,  George  Hunt,  and  defendant  ap- 
pealed. The  petition' contains  two  counts — 
«ne  invoking  the  humanitarian  doctrine  and 
the  other  alleging  that  Hunt's  death  was  due 
to  defendant's  negligence  in  violating  an  or- 
dinance of  the  dty  of  Gape  Girardeau  re- 
stricting the  speed  of  trains  to  five  miles  per 
hour.  The  answer  contained,  among  other 
things,  a  plea  of  eontribntory  negligence.  At 
the  close  of  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence  in  the  case, 
defendant  requested  the  trial  conrt  to  direct 
the  Jury  to  And  for  it  on  both  counts,  and 
excepted  to  the  refusal  to  do  so.  On  the 
first  connt  the  Jury  expressly  found  for  de- 
fendant, and  thus  denied  plaintiff's  right  to 
recover  on  the  humanitarian  doctrine.  The 
verdict  was  for  plaintllf  on  the  second  count, 
and  it  Is  with  that  connt  alone  we  are  now 
concerned.  It  is  contended  the  evidence  per- 
tinent to  the  issues  nnder  the  second  count 
is  not  sufficient  to  support  the  verdict  ren- 
dered thereon. 

The  relevant  facts  are  as  follows:  De- 
fendant operates  a  railroad  passing  through 
Cape  Glrardean  from  north  to  south  and  en- 
tering the  city  at  a  point  about  130  feet 
north  of  Sloan  creek  in  that  dty,  and  an  or- 
dhiance  of  the  city  was  In  force  restricting 
the  speed  of  trains  to  five  miles  per  hour 
within  the  dty  limits.  On  the  night  he  was 
killed.  Hunt  had  been  drlnldng,  and  about 
midnight  started  home,  accompanied  by  two 
acqualutances.  The  three  proceeded  north 
across  the  railroad  bridge  over  Sloan  creek 
and  thence  along  the  track  a  few  feet  to  a 
point  where  a  cinder  path  led  westwardly 
from  the  trade,  and  there,  about  20  or  30 
minutes  after  midnight,  Hunfe  companions 
left  the  railroad  and  went  to  a  brothel, 
where  they  spent  the  remainder  of  the  night. 
When  these  men  left  him  Hunt  "started  like 


he  was  going  on  up  the  tradt  home,"  and 
they  supposed  he  did  so,  but  gave  him  no 
further  attention.  One  of  them  testified  that 
Just  before  they  left  him  Hunt  was  "stagger- 
ing to  some  extent,"  and  was  somewhat  nn- 
der the  Influence  of  liquor.  About  an  hour 
and  ten  minutes  thereafter  one  of  defend- 
ant's trains  struck  and  killed  Hunt.  The 
train  ran  240  or  250  feet  farther  and  stopped.  ' 
Hunt's  body  was  found  very  near  the  spot 
where  his  two  companions  left  him,  but  on 
the  west  side  of  the  track,  a  few  feet  north 
of  a  switch  stand,  his  head  lying  very  near 
the  north  end  of  tile  tr^tle  which  forms  the 
north  approach  to  defendant's  bridge  over 
Sloan-  creek.  A  bundle  of  clothing,  probably 
a  suit  of  overalls  In  whidt  Hunt  worked, 
lay  five  or  six  feet  north  of  the  body  and 
between  the  rails.  There  was  a  little  blood 
on  the  west  rail,  and  there  was  a  pool  of 
blood  west  of  the  track  at  the  point  where 
Hunt's  head  rested  after  he  was  struck.  The 
upper  front  quarter  of  the  right  side  of  the 
man's  head  was  stricken  or  crushed  off.  There 
were  no  other  wonnds  of- any  consequence  on 
the  body.  There  was  no  external  evidence  of 
previous  violence.  So  far  as  platntifl'a  evi- 
dence Is  concerned  there  was  nothing  to  show 
the-  speed  at  whldi  the  train  was  running 
when  it  struck  Hunt,  unless  it  can  be  said 
to  be  inferable  from  the  distance  the  train 
ran  after  strUdng  him  and  the  testimony 
that  sudi  a  train,  running  ten  miles  an 
hour,  could  be  stopped  in  about  150  or  300 
feet  There  was,  however,  no  evidence  for 
plaintiff  tending  to  show  whether  the  brakes 
were  ai^Ued  before,  at  the  time,  or  after  the 
engine  struck  Hunt 

For  defendant  the  engineer  who  had  charge 
of  the  train  which  killed  Hunt  testified  that 
the  track  north  of  Sloan  creek  wa^  straight 
fi>r  about  800  feet;  that  about  1:38  a.  m.  he 
rounded  ihe  curve  and  came  out  upon  this 
tangent  at  the  rate  of  40  miles  per  hour; 
that  when  his  engine  readied  a  xmlnt  about 
700  feet  from  the  north  end  of  the  bridge 
be  saw  what  he  suspected  to  be  a  man  lying 
with  his  head  on  or  near  the  west  rail  f  nd 
near  the  north  end  of  the  bridge  and  im- 
mediately made  every  effort  consistent  with 
the  safety  of  his  train,  to  stop,  but  was  un- 
able to  do  so,  though  he  reduced  the  speed 
of  the  train  so  that  it  was  running  about  15 
or  18  miles  per  hour  when"  Hunt  was  struck ; 
that  Hunt  was  lying  with  his  head  on  a 
bundle  of  clothing  on  or  near  the  west  rail, 
bis  head  partly  over  the  rail ;  that  his  face 
was  upward  and  his  bddy  and  feet  extended 
westward  and  away  from  the  track;  that 
Hunt  did  not  move  at  all,  but  lay  prone  un- 
til the  step  attached  to  the  pilot  &nd  about 
4%  or  5  inches  above  the  rail,  struck  him ; 
that  It  was  this  step  which  Inflicted  the 
wound  above  described,  and  an  examination 
thereafter  disclosed  that  it  was  bent  and  had 
blood  hnd  hair  upon  it;    that  the  force  of 
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the  blow  tamed  the  body  somewhat  and 
turned  it  partially  aronnd. 

The  violation  of  a  valid  and  applicable  dty 
ordinance  restricting  the  speed  of  trains  is 
negligence  per  se,  and  snbstantial  evidence 
of  sudi  violation,  plus  like  evidence  of  a 
cansal  connection  between  such  negligence 
and  an  injury,  is  sufficient  to  sustain  a  ver- 
dict against  the  violator,  all  issues  being 
properly  submitted,  unless  contributory  neg- 
ligence appears  as  a  matter  of  law. 

[1]  In  this  case  the  position  of  the  body  aft- 
er Hunt  was  struck,  Its  nearness  to  the  rail, 
the  nature  of  the  wound  which  caused  his 
death,  and  tUe  absence  of  other  wounds  save 
such  scratches  and  bruises  as  were  necessari- 
ly incident  to  his  being  hurled  upon  the  cin- 
ders beside  the  track,  demonstrate  that  Hunt 
must,  when  struck,  have  been  lying  with  his 
bead  on  or  near  the  west  rail  of  defendant's 
track,  and  must  have  been  struck  in  some 
such  manner  as  the  engineer  testified  he  was. 
The  plalntifTs  evidence  shows  that  an  exam- 
ination of  Hunt's  he«d  disclosed  that  the 
"skull  was  gone  down  on  the  forehead  Just 
above  the  eye,  and  the  edge  of  the  wound  was 
just  about  the  middle  of  the  forehead,  ex- 
tending upward  and  backward,  including  the 
forward  fourth  of  the  right  side";  to  that 
extent  "the  skull  was  missing;  it  was  cut 
off  on  the  right  side  down  to  the  eyebrow 
Just  about  in  the  center,  about  one-fourth  of 
the  skuU  above  the  ear,  not  back  of  the  ear 
to  any  extent;  •  *  •  only  a  portion  of 
the  brain  was  there."  It  Is  inconceivable 
that  a  car  or  engine  wheel  could  have  thus 
crushed  or  cut  a  corner  out  of  a  man's  skull, 
and  it  Is  Impossible  tliat  Hunt  could  have 
been  sitting  or  standing  when  he  received 
the  wound  described  without  receiving  others 
on  his  trunk  and  limbs,  unless  he  stood  be- 
side the^  track  and  held  his  head  out  bver 
It,  an  inference  which  would  destroy  plain- 
tiff's case  at  once.  There  is  no  escape 
from  the  conclusion  that  Hunt  was  lying 
with  his  head  against  or  upon  the  rail. 
There  is  evidence  on  plalntlfC's  part  that  he 
(Hunt)  was  in  good  health,  and  there  is  no 
intimation  that  he  was  subject  to  epilepsy  or 
any  other  like  ailment  Defendant  offered 
some  evidence  that  Hunt  was  dead  before 
the  engine  struck  bim,  bat  this  could  not 
aid  plalntifT.  The  testimony  by  which  de- 
fendant attempted  to  show  that  Hunt  and 
one  Fields  were  on  bad  terms  was  not  suf- 
fldeut  to  warrant  an  inference  that  Hunt 
had  met  with  Violence  and  bad  been  placed 
on  or  near  the  track,  particularly  in  view 
of  the  absence  of  any  external  evidences  of 
violence  save  those  naturally  incident  to  the 
blow  delivered  by  defendant's  engine.  If 
Hunt  was  awake  and  lying  on  or  beside  the 
track,  there  could  be,  of  course,  no  recovery. 
The  only  theory  there  is  really  substantial 
evidence  to  support  is  that  Hunt  was  asleep 
on  or  near  the  west  rail  of  the  track. 
Whether  be  was  drunk  or  sober  is,  in  that 
event,  of  no  consequence.    Murphy  t.  Rail* 


road,  228  Mo.  loc.  dt  82,  128  S.  W.  481.  It 
is  settled  law  that  "lying  down  upon  a  rail- 
road track  is  obviously  the  grossest  negli- 
gence, which  nothing  can  well  excuse"  (2 
Shearman  &  Redfield,  Negl.  [6th  Ed.]  {  480). 
and  while  the  humanitarian  doctrine  applies 
to  one  who  has  thus  exposed  himself  to  In- 
jury, yet  the  Jury  in  the  case  found  against 
plaintiff  on  that  theory,  and  it  cannot  be 
further  considered.  One  who  lies  down  and 
goes  to  sleep  upon  the  track  of  a  railway 
over  which  trains  are  Ukely  to  pass  cannot 
possibly  be  said  to  do  so  in  reliance  npon 
the  company's  obligation  to  observe  an  ordi- 
nance limiting  the  speed  of  trains,  and  the 
cases  dted  in  which  persons  were  injared 
while  lawfully  relying  upon  such  observance 
are  not  applicable.  The  negligence  of  the 
company  in  running  its  train  in  violation  of 
the  ordinance  clearly  would  have  resulted  in 
no  injury  to  Hunt  except  for  his  own  con- 
tributory negligence  in  placing  himself,  in 
the  night,  upon  the  track.  Whatever  duty 
defendant  owed  persons  walking  upon  the 
track,  its  violation  of  the  speed  ordinance 
was  but  simple  negligence  in  the  drcnm- 
stances  of  this  case,  liability  for  whicb  Is 
subject  to  be  defeated  by  the  contributory 
negligence  of  the  injured  person. 

[2]  The  closing  paragraphs  tn  the  opin- 
ion in  Trigg  V.  Water,  Light  &  Transit  Co., 
216  Mo.  loc  dt  544,  114  B.  W.  972,  20  L.  R. 
A,  (N.  S.)  987,  lay  dovra  the  rule  appUcable 
here.  In  that  case  no  speed  ordinance  was 
violated,  but  it  was  contended  the  rate  of 
speed  was  negligent  under  the  common  law. 
Tbls  difference  does  not  affect  the  applica- 
bility to  this  case  of  the  rule  approved  in 
that  A  valid  ordinance  restricting  the  speed 
of  trains  simply  makes  a  speed  violative  of 
it  negligent  as  a  matter  of  law;  whereas, 
in  the  absence  of  such  an  ordinance,  it  Is 
usually  for  the  jury  to  say  whether  the  rate 
was  a  negligent  one,  all  the  drcumstances 
being  considered.  After  the  Jury  find,  in  the 
absence  of  such  an  ordinance,  that  a  train 
was  moving  at  a  speed  which^ln  the  cir- 
cumstances was  negligent,  the  effect  of  the 
negligent  speed,  so  far  as  the  question  here 
Involved  is  concerned,  is  exactly  the  same  as 
if  a  speed  ordinance  had  been  violated. 

The  case  last  cited  and  that  of  Sullivan  t. 
Railway,  117  Mo.  lot  dt  224,  23  S.  W.  1.^, 
and  cases  dted,  disclose  that  under  the  law 
this  Judgment  must  be  reversed. 

BROWN,  O.,  concurs. 

PER  CURIAM.  This  cause  coming  Into 
banc  on  a  dissent,  the  foregoing  opinion  of 
BIAIR,  C  is  adopted  as  the  opinion  of  the 
court  All  concur  except  LAMM,  C.  J.,  who 
dissents  in  separate  opinion,  in  whldi  WALK- 
ER, J.,  Joins. 

LAMM,  C.  J.    Plaintiff  sued  in  two  counts 
for  the  negligent  death  of  her  husband. 
The  first  Is  bottomed  on  the  theory  that 
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(because  of  the  cnstomaiy  nse  of  the  place  by 
footman — a  bridge  or  trestle  in  Cape  Gir- 
ardeau \rbere  tbe  defendant  maintained  a 
planked  footway)  It  was  the  duty  of  defend- 
ant to  keep  an  outlook  there,  but  that  It  neff- 
lected  its  duty ;  that,  decedent  being  exposed 
to  peril  there,  defendant  negligently  struck 
and  killed  him  by  running  a  locomotiTe 
against  him ;  that  defendant's  agents  and  serv- 
ants In  charige  of  its  locomotive  saw  decedent 
In  peril,  or  by  tbe  exercise  of  ordinary  care 
might  have  seen  him  in  peril,  in  time  to  have 
stopped  the  locomotive  before  striking  him, 
but,  negligently  failing  to  keep  an  outlook, 
and,  failing  to  stop,  strack  decedent  and  kill- 
ed him.  Tbe  train  was  running  very  fast, 
SDd  tbe  testimony  tended  to  show  that  de- 
fendant did  keep  an  outlook  and  did  see  de- 
cedent, and  that  though  decedent  was  seen 
by  the  engineer  lying  on  the  rail  the  raise  of 
700  feet  away,  yet  the  locomotive,  at  Its  going 
rate  ct  speed,  conld  not  be  stopped  in  that 
distance.  There  was  testimony  that  defend- 
ant did  what  it  could  to  stop,  and  some  from 
which  a  contrary  conclusion  was  Inferable, 
bat  the  JU17  found  for  defendant  on  the  first 
connt,  and  plaintifF  took  no  exception  and  no 
appeal.  Therefore  trial  instructions  and  the- 
ories applicable  only  to  that  count  fall  out  of 
tbe  case. 

The  second  count  declared  on  a  violation 
of  a  dty  ordinance  forbidding  a  train  speed 
in  excess  of  five  miles  an  hour  within  the 
limits  of  the  dty  of  Cape  Girardeau  and 
ascribes  the  death  of  decedent  to  a  negligent 
Tiolatlcm  of  that  ordinance.  The  Jury  found 
for  plaintiff  on  the  second  count  and  assess- 
ed her  damages  at  |3,00O,  but  onr  learned 
Commissioner  reactaes  the  conclusion  that  be- 
cause the  Jury  found  for  defendant  on  tbe 
first  count,  such  verdict  necessarily  pre- 
cludes a  recovery  on  the  second ;  accordingly 
the  Judgment  is  reversed  outright  without 
remanding  the  cause.  I  cannot  agree  that 
such  condusioa  is  sound,  and  the  object  of 
this  dissent  is  to  state,  In  part,  my  reasons 
tor  that  position. 

I  do  not  say  there  is  no  error  in  proposi- 
tions of  law  put  to  the  jury  on  plalntifl's  be- 
half, or  In  those  refused  for  defendant  I 
say  nothing  at  all  on  that  score.  This  for 
the  reason  that  oar  learned  Commissioner's 
opinion  does  not  torn  on  any  such  question, 
and  this  includes  tbe  reasonableness  of  the 
ordinance  (a  much  agitated  point  in  appel- 
lant's brieQ.  It  lays  such  question  out  of 
Tlew,  and  this  dissent  does  as  it  does.  In 
other  words,  if  our  Conunissioner  has  fallen 
into  error  lit  reaching  his  conclusion,  then 
other  questions  remain  to  be  considered  be- 
fore aiflrmanoe.  U  not,  then  those  other 
questions  are  not  decisive,  and  to  put  then 
aside  and  reserve  the  i^opositlons  Is  well 
enough. 

As  premises  to  reason  from,  the  following 
may  be  assumed: 

W  That  the  speed  ordinance  was  proved 
u  pleaded. 


(2)  That  its  flagrant  violation  was  proved 
at  the  time  and  by  the  locomotive  in  question. 

(3)  That  there  was  evidence  conclusively 
showing  that  if  the  ordinance  had  not  been 
violated,  the  accident  would  not  have  hap- 
pened ;  for  on  this  record  decedent  was  seen 
by  the  engineer  in  a  position  of  peril  and  (un- 
conscious of  It)  more  than  700  feet  away,  and 
if  the  ordinance  had  been  obeyed,  the  loco- 
motive, under  existing  drcnmstances  of  train 
equipment,  weather  and  grade,  could  have 
been  stopped  in  60  feet  At  Its  actual  speed 
rate  it  could  not  be  stopped  (so  tbe  Jury 
found  in  their  verdict  on  the  first  count),  and 
warning  was  unavailing  because  decedent 
was  unconscious  through  sleep,  sickness,  or 
injury  by  foul  means. 

(4)  That  the  locus  in  quo  was  in  the  cor- 
porate limits  of  Cape  Girardeau  sufficiently 
appears. 

(5)  That  tbe  locomotive  killed  decedent  suf- 
ficiently appears;  for  that,  though  there  was 
testimony  directed  to  the  theory  that  dece- 
dent was  dead  when  struck  by  the  locomotive, 
there  was  also  evidence  contra  and  the  Jury 
decided  against  defendant  on  the  issue. 

We  have,  then,  a  case  where  the  death  of 
a  man  directly  results  from  the  violation  of 
a  speed  ordinance  under  circumstances  where 
a  duty  to  not  kill  him,  if  by  ordinary  care  his 
death  could  be  avoided,  was  imperative. 

In  determining  liabUity  or  nonliability  in 
the  case  put,  we  may  put  to  one  side  some 
other  issues,  vis.: 

First,  the  negligence  or  nonnegllgenoe  of 
decedent  in  patting  himself  in  peril.  This 
issue  falls  out  of  the  case  on  appeal  because, 
on  testimony  both  ways,  his  nonnegligence 
was  found  by  tbe  Jury  on  an  Issue  put  to 
them.  Not  only  so,  but  admitting  decedent's 
negligence  in  putting  himself  in  peril  an  hour 
before  his  death,  and  staying  in  peril,  then 
there  is  no  principle  of  law  allowing  him  to 
be  killed,  tchen  his  peril  is  discovered  and 
he  is  unconseious  of  it,  as  here.  If  by  ordi- 
nary care  his  death  could  have  been  avoid- 
ed. This  main  obviously  could  not  help  him- 
self and  did  not  Intend  to  try.  No  <Mie  who 
saw  blm  conld  have  two  opinions  on  that 
It  was  as  plain  as  a  pike  staff.  Alarms  were 
idle.  Stopping  was  the  only  thing  that  would 
save  tbe  unconscioos  man.  In  such  case 
decedent  was  a  brother  of  defendant,  and  de- 
fendant was  that  brother's  keeper  up  to  tbe 
full  measure  of  ordinary  care.  I  will  recur 
to  "ordinary  care"  further  on,  and  the  scope 
of  it  as  it  is  given  to  me  to  see  It 

Second,  we  may  put  to  one  side  the  duty 
to  stop  at  the  rate  defendant  was  running 
its  locomotive;  for  it  could  not  stop,  and  the 
Jury  so  decided  when  it  found  for  defendant 
on  tbe  first  count  If,  then,  ordinary  care 
began  only  with  discovery  of  peril  (which 
I  deny)  we  confront  inability  to  atop  and  the 
case  is  at  an  end.  But  does  that  view  broad- 
ly meet  the  demands  of  Justice  or  pat  an 
end  to  the  case  on  the  second  count,  bot- 
tomed on  negligent  speed  In  violatlnc  tlM  or- 
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dinance?  80  held  onr  Commlasloner,  and  at 
tliat  point  we  part  company. 

Because,  In  the  first  place,  to  so  bold  le- 
Bults  In  the  anomaly  that  the  more  the  law 
is  violated  (L  e.,  the  greater  the  speed  and 
consequently  inability  to  stop)  the  greater 
the  immunity  from  liability  for  destroying 
life,  an  unthinkable  proposition.  It  would 
be  to  encourage  lawless  speed,  and  the  more 
lawless  the  better,  a  theory  against  all 
morals  and  ethics.  It  would  be  for  the  law 
to  say:  Break  the  law,  break  it  flagrantly; 
for,  behold,  the  more  lawless  the  speed  the 
more  lawful  the  kllUng  caused  thereby,  an- 
other unthinkable  proposition.  If  we  ever 
anounce  that  doctrine  we  strike  the  lite  out 
of  every  speed  ordinance  in  Missouri.  To 
illustrate:  The  object  of  tboae  ordinances 
is  not  only  to  save  life  and  Umb,  but  to 
make  it  possible  to  save  life  and  limb.  But 
we  say:  Run  so  fast  in  towns  that  you  can- 
not etap  where  Ufe  and  limb  are  likely  to 
be  or  are  in  peril,  and  you  are  acquit  of  lia- 
bility. How  long  would  one  of  those  ordi- 
nances be  effective  in  creating  a  civil  lia- 
bility for  negligence  in  the  face  of  such  rul- 
ing? A  pestiferous  syllogism  it  would  be  to 
announce:  Ability  to  stop  creates  liability. 
Fast  running  creates  Inability  to  stop.  In- 
ability to  stop  creates  immunity.  Hence 
break  the  speed  ordinance  and  be  acquit 

Nor  need  we  bother  with  the  question  of 
the  duty  to  look  out  for  decedent  The 
engineer  taw  him;  that  was  one  fact  on 
which  liability  hinges.  Closer  home,  he  saw 
bim  in  time  to  stop  if  he  had  been  obeying 
the  law.  That  was  a  remaining  and  neces- 
sary fact  to  fasten  liability  on  defendant 
Shall  it  be  allowed  to  set  up  Its  servant's 
lawless  act  that  It  may  escape  liability  and 
thereby  profit  by  its  own  wrong?  Thereto 
the  maxims  are  abundant  and  cover  every 
angle  of  the  matter,  for  example:  A  man 
should  not  be  benefited  by  his  own  wrong- 
doing. A  right  does  not  arise  from  a  wrong. 
The  law  hateth  wrong.  No  one  can  Improve 
bis  condition  by  his  own  wnmg.  No  one  can 
take  advantage  of  his  own  wrong.  Any 
process  «^  reasoning  leading  up  to  that  oon- 
dnsion  must  be  unsound,  because  the  con- 
clusion is  absurd.  The  right  doctrine  is: 
Good  reasoning  leads  to  correct  results;  if, 
then,  the  results  be  incorrect,  the  reasoning 
is  bound  to  be  unsound ;  for  are  not  the  gen- 
eral principles  of  the  law  the  very  perfecticm 
of  reason? 

In  the  second  place,  there  is  no  complaint 
here  of  improper  Joinder  of  causes  of  action, 
or  that  the  petition  does  not  state  a  good 
cause  of  action  in  each  count  If,  now,  plain- 
tiff had  sued  in  only  one  count,  and  that  one 
for  a  breach  of  the  ordinance,  and  bad 
shown,  as  here,  a  causal  connection  between 
the  death  and  a  breach,  she  would  have  made 
a  case,  barring  such  contributory  negligence 
by  decedent  as  would  be  a  Joint  proximate 
cause  of  his  own  death.  How  comes  it  then, 
that  with  the  first  count  eliminated  by  the 


verdict  of  0te  Jai7,  bar  second  eoant  by  that 
token  alone  also  falls?  Does  her  case  not 
stand  precisely  in  that  event  as  if  she  had 
not  sued  on  her  first  oonnt  at  all?  I  think 
so,  and  can  allow  no  such  potency  to  the 
verdict  of  acquittal  on  the  first  count  as 
ascribed  to  it  by  the  principal  opinion,  via., 
that  of  striking  down  both  counts  and  there- 
by killing  two  birds  with  one  stone. 

In  the  third  place,  defoidant  assigned  15 
reasons  for  reversing  the  Judgment  Observe 
what  they  were.  The  first  four  attacked  the 
constitutionality  of  the  new  damage  act; 
the  fifth  complains  of  the  refusal  of  an  in- 
stmctlmi  whereby  the  reasonableness  of  the 
speed  ordinance  was  put  to  the  Jury;  the 
sixth  is  by  way  of  argument  to  the  effect 
that  decedent  went  to  sle^  on  the  track 
without  relying  on  a  lawful  train  q;>eed ;  the 
seventh  argued  the  ordinance  was  habitually 
violated,  and  decedent  knew  that  fact;  the 
eighth  puts  the  matter  from  the  standpoint 
of  a  mutual  fault;  the  ninth  argues  that 
the  doctrine  of  the  Trigg  Case,  216  Ma  521, 
114  S.  W.  972,  20  L.  K.  A.  (N.  8.)  987,  and 
Ayers  Case,  190  Mo.  228,  88  S.  W.  608  (both 
distinguishable  from  this),  applies;  the  tehth 
argues  decedent  wiUfully  exposed  himself  to 
danger;  the  eleventh  argues  that  drunken- 
ness did  not  excuse  him;  the  twelfth  com- 
plains of  an  Instruction  on  the  burden  of 
proving  the  issue  of  contributory  negligence ; 
the  thirteenth  is  like  unto  the  last  above; 
the  fourteenth  complains  of  another  instruc- 
tion; the  fifteenth  complains  of  error  in  ad- 
mitting evidence. 

To  my  mind  it  is  4rf  stiff  significance  that 
in  none  of  those  grounds  for  reversal  did 
veteran  counsel  make  the  point  now  made 
by  our  learned  Commissioner.  What  thev 
could  not  see  with  eyes  brightened  and  fresh- 
ened by  the  tears  (I  speak,  of  course.  In 
figure  only)  of  defeat,  should  we  see?  Why 
be  astute  to  that  end?  Or,  U  we  think  we 
see  it  are  we  not  likely  to  see  only  a  will 
o'  the  wUpi  Under  oar  rules  they  were  not 
allowed  to  argue  a  point  not  made  In  their 
briefs.    Shall  we  argue  it  for  them? 

In  this  connection  I  stress  the  proposition 
that  the  contributory  negligence  of  decedent 
as  a  causal  factor  ta  bis  death  was  squarely 
put  to  the  Jury,  and  the  fact  was  found 
against  defendant  In  that  view  of  it,  shall 
we  say,  on  conflicting  proof,  as  here,  that 
decedent  as  a  matter  of  law  was  guilty  ot 
such  contributory  negligence  as  destroys  lia- 
bility? One  of  defendant's  theories  was  that 
It  did  not  kill  the  man  at  all— that  he  was 
killed  by  some  oae  els&  That  issue  was  pat 
to  the  Jury  and  was  found  for  plaintiff.  He 
may  have  been  wounded  by  an  enemy  (and 
the  proof  made  that  not  a  wild  speculation), 
but  the  locomotive  on  this  record  must  be 
taken  as  the  thing  that  killed  him. 

Recurring  now  to  ordinary  care,  all  must 
admit  defendant  owed  it  to  decedent.  It 
owed  bim,  then,  care  according  to  dream- 
stances.    It  owed  him  such  care  as  an  ordt- 
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sully  resBonable,  pmdent  man  wonld  exer- 
cise tmder  the  same  or  similar  drcumstanoes. 
As  suggested  heretofore,  the  question  is: 
When  did  ordinai7  care  begin  to  operate  as 
a  factor?  The  principal  opinion,  it  seems  to 
me,  acquits  defendant  if  it  used  ordinary  caie 
In  stopping  after  the  perU  was  discovered. 
Is  not  that  too  close  a  view?  Does  not  rea- 
son push  it  back  of  ttiat?  It  began  sooner. 
Ordinary  care  began  with  the  rate  of  speed 
and  required  obedience  to  the  law,  so  that 
ordinary  care  in  stopping  would  have  a 
cbance  to  fill  its  due  office.  If,  now,  dis- 
obedience to  the  law  make  it  impossible  to 
stop,  though  ordinary  care  in  the  mere  matter 
of  stopping  was  used,  shall  defendant  be 
absolved  for  carelessly  putting  it  out  of  its 
power  to  stop?  That  would  be,  as  hereto- 
fore said,  an  invaluable  excuse  for  law- 
breaking.  Nay,  more,  and  most  of  all.  It 
would  be  a  suggestion  to  break  the  law  and 
thereby  escape  liability  and  avoid  duty.  I 
think  It  would  malie  of  the  law  (not  a  rule 
of  action,  but)  what  some  wise  old  IJatln  said 
of  tbe  nightingale,  viz.:  "Vox,  et  praeterea 
nihil,"  which  a  scholar  tells  me  means,  if 
liberally  Englished,  a  voice,  and  nothing  but 
a  voice.  In  my  opinion  ordinary  care  In  this 
case  Involved  the  concept  of  using  ordinary 
care  in  speed  so  that  ordinary  care  in  stop- 
ping would  result  in  attaining  the  benevolent 
purposes  of  the  ordinance.  These  two  phases 
of  ordinary  care  belong  in  the  case.  They 
are,  I  submit,  inseparable  in  logic  and  insepa- 
rable in  common  sense.  They  sit  like  "two 
kings  of  Brentford  on  one  throne." 

Wherefore  I  dissent,  WALKER,  J.,  joining 
me  In  so  doing. 


STATE  ez  rel.  FBAZIEB  et  al.  v.  SEIBEL, 
County  Clerk.  STATE  ex  rel.  TEGETHOFF 
V.  SAME.    STATE  ex  rel.  WERREMEYBR 

"V.  SAMK    (Son.  18641, 18639,  18638.) 

(Snpreme  Court  of  Missouri,  Oct.  31  and  Dec. 
1,  1914.) 

L  ELECnORS     (SS     124,     147*)— CANDinATBS— 

PoLmcAi.  Parties— Ft7siON. 

PolitJoal  parties  may  legally  fuse  by  nom- 
inating the  same  candidates,  and  to  that  end 
may  nil  vacancies  on  their  tickets  occurring 
after  primary  nominations;  there  being  uo  en- 
forceable law  precluding  a  candidate  of  one 
party  from  being  accepted  as  the  candidate  of 
another  party. 

[Ed.   Note. — For   other   cases,    see    Elections, 
Cent.  Dig.  H  116,  122 ;   Dec.  Dig.  §§  124,  147.»j 

2.  Elections  (|  172»)—NojnNATioN— Vacan- 
cies—Atjthobitt  or  CouHTT  CiJtBK— Stat- 
utes. 
Rev.  St.  1900,  i  6848,  provides  that,  for 
the  purpose  of  making  nominations  to  fill  va- 
cancies   on    a   ticket    previously    nominated,    a 
majority  of  all  the  members-elect  of  a  central 
committee    shall   be    necessary,    bnt   a    central 
committee  shall  not  have  power  to  delegate  its 
authority  to  make  nominations  to  any  person, 
and   any    act   consequent   on   any   such    delega- 
tion shall  be  void,  nor  shall  any  central  com- 
mittee have  power  to  substitute,  to  fill  any  va- 
cancy,   the   name   of   any  person   who   is   not 


known  to  be  of  the  same  political  party  as  tiie 
person  for  whom  he  is  substituted.  Bcld,  that 
such  section  imposed  no  duty  on  a  county  clerk, 
and  did  not  justify  him  in  refusing  to  place 
candidates  already  running  on  a  Democratic 
ticket  as  candidates  of  the  Progressive  party 
vice  candidates  of  such  party  withdrawn,  on 
the  ground  that  such  persons  were  not  members 
of  the  Progressive  party. 

[EkL  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  146;   Dec.  Dig.  §  172.*] 

Woodson  and  Graves,  JJ.,  dissenting. 

In  Banc.  Mandamus  by  the  State,  on  re- 
lation of  George  h.  Frazier  and  William  P. 
Morgan,  also  on  relation  of  W.  H.  Tegethoff, 
and  on  relation  of  A.  H.  Werremeyer,  against 
William  J.  Selbel,  County  Clerk  of  St  Louis 
County.    Writ  granted. 

Albert  Chandler,  of  St  Louis,  and  Wilfred 
Jones,  of  Maplewood,  for  relators.  A.  E.  L. 
Gardner,  of  Clayton,  for  respondent 

FEB  CURIAM.  Mandamus.  Said  three 
causes  having  been  beard  together  on  the 
same  or  equivalent  pleadings  and  facta.  It  is 
ordered  that  absolute  writs  issue  inatanter  in 
each  case  granting  the  relief  prayed.  Opin- 
ion to  follow  In  due  coarse  on  assignment 
now  made. 

WOODSON  and  GRAVES,  JJ.,  dissent  In 
an  opinion  filed  now  by  GRAVES,  J. 

LAMM,  C.  J.  The  three  cases  entitled  as 
above  are  original  proceedings  in  mandamus. 
They  have  a  common  purpose,  were  heard  as 
one  and  decided  as  one  by  a  per  curiam  hand- 
ed down  on  October  31, 1914.  If  fresh  Justice 
Is  the  sweetest,  as  Lord  Bacon  says  it  is, 
that  per  curiam  fiUed  the  bill.  It,  inter  alia, 
ordered  that  absolute  writs  issue  and  tbat 
an  opinion  follow.  The  opinion  so  ordered 
to  follow  follows,  thus: 

The  object  of  the  alternative  writs  was  to 
cite  Selbel,  clerk  of  the  county  court  of  St. 
Louis  county  (who  was  either  recalcitrant, 
or  dubltante,  or  both),  to  show  cause,  if  any 
be  had,  why  the  names  of  relators  Frazier 
and  Morgan  should  not  be  printed  on  the  of- 
ficial ballot  for  use  in  the  then  approadiing 
state  election  as  candidates  of  the  Progres- 
sive party  for  the  offices  of  state  Repre- 
sentative for  the  Second  district  and  Judge- 
of  the  county  court  for  the  First  district 
in  St  Louis  county,  respectively,  in  lieu  of 
one  Mars  and  one  Gardner,  who  had  resign- 
ed their  primary  nominations  respectively 
for  those  offices  on  the  Progressive  party 
ticket;  and  have  the  same  clerk  show  similar 
cause,  if  any  he  had,  why  the  name  of  re- 
lator Tegethoff  should  not  be  printed  upon 
the  oS&<Aa.l  ballot  as  the  candidate  of  the 
Progressive  party  for  the  office  of  state  Rep- 
resentative for  the  First  representative  dis- 
trict of  said  county  in  lieu  of  one  Morton, 
who  had  resigned  his  primary  nomination  for 
that  office  on  the  Progressive  party  ticket: 
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and  have  the  same  clerk  show  slmOar  canse, 
If  any  he  had,  why  the  name  of  A.  H.  Wer- 
remeyer  should  not  be  printed  upon  the  same 
official  ballot  as  candidate  for  the  office  of 
collector  of  revenue  upon  the  Democratic 
ticket  in  lieu  of  one  Oillick  who  had  resigned 
his  primary  nomination  for  that  office  on  the 
Democratic  party  ticket. 

To  those  alternative  writs,  Seibel  made  re- 
turn in  the  Werremeyer  case  which,  by  con- 
sent, stood  as  a  return  to  the  others,  mutatis 
mutandis.  In  substance,  so  far  as  material 
here,  the  return  was  to  the  effect:  That  Wer- 
remeyer was  nominated  at  the  prior  August 
primary  as  the  candidate  of  the  Progressive 
party  for  the  office  of  collector  of  revenue, 
and  Gllllck  was  similarly  nominated  as  the 
candidate  for  the  same  office  on  the  Demo- 
cratic ticket  That  Werremeyer  had  not 
withdrawn  as  a  candidate  upon  the  Progres- 
sive  ticket,  but  holds  fast  to  that  nomination, 
while  at  the  same  time  endeavoring  to  get 
the  nomination  of  another  party  and  to  have 
his  name  printed  on  the  ticket  of  that  other 
party  by  and  through  the  resignation  of  Gil- 
lick  and  a  resolution  of  the  Democratic  cen- 
tral committee  of  St  Louis  county.  That  he 
(Werremeyer)  was  not  known  to  respondent 
nor  to  said  Democratic  central  committee, 
nor  to  the  voters  of  said  St  Louis  county, 
to  be  a  Democrat  in  belief  nor  as  affiliated 
with  the  Democratic  party,  nor  was  he 
known  to  be  of  the  same  political  belief  or 
party  as  said  Gllllck;  but  contra,  was  known 
to  respondent  to  said  committee,  and  to  said 
voters  as  a  member  of  the  Progressive  party 
and  as  a  believer  in  its  principles.  That  the 
said  action  of  the  Democratic  central  com- 
mittee (set  forth  in  full  in  resolutions  in  the 
record)  was  contrary  to  the  provisions  of 
R.  S.  1909,  S  6S4& 

It  seems  that  relators  in  the  other  causes 
were  the  regular  nominees  of  the  Democratic 
party,  under  circumstances  outlined  above, 
for  (he  offices  indicated  hereinbefore,  and 
sought  nominations  from  the  Progressive  par- 
ty and  to  be  put  on  the  Progressive  party 
ticket  by  virtue  of  the  resignations  of  the 
named  candidates  of  the  Progressive  party 
for  the  offices  in  question,  and  to  run  on  both 
tickets. 

Relators  filed  a  motion  for  Judgment  and, 
on  precedent,  it  is  our  view  that  the  issue 
raised  by  such  motion  for  Judgment  on  the 
pleadings  is  one  of  law  alone. 

[1]  On  such  record,  no  apparent  useful  pur- 
pose can  be  subserved  by  extended  discus- 
sion, since  the  principles  controlling  the  case 
have  been  lately  announced  by  this  court 
thus:  In  Nance  v.  Kearbey,  251  Mo.  374,  168 
S.  W.  629,  an  election  contest  decided  in  1913, 
the  validity  of  Kearbey's  election  for  sheriff 
was  questioned  in  part  on  the  ground  that 
his  name  improperly  appeared  on  two  tickets. 
We  resolved  the  case  against  the  contention 
of  ccmtestant  putting  our  ruling  in  main  part 
on  the  doctrine  of  State  ex  reL  v.  Kortjohn 
et  aL,  246  Mo.  84,  UO  S.  W.  1060,  decided  In 


1S12.  One  phase  of  the  Nance-Kearbey  Caae 
rode  off  on  the  assumption  there  was  no  exist- 
ing statutory  inhibitlMi  against  two  politi- 
cal parties  doubling  up  their  forces  at  an 
election  and  running  the  same  candidates 
upon  their  two  tickets  If  the  coalition  was 
regularly  brought  about  Williams  t.  Dal- 
rymple,  132  Mo.  62,  83  S.  W.  447.  In  1913 
the  Legislature  attempted  a  change  In  public 
policy  in  that  particular.  Laws  1913,  p.  327. 
The  new  act  prescribed  a  blanket  ballot  con- 
taining, also  an  antifosion  provision,  where- 
by a  candidate  was  denied  the  right  to  co- 
quette with  and  embrace  two  nominations  at 
the  same  time.  Section  1,  p,  327.  Now,  in 
State  ex  reL  Schmoll  t.  Drabelle  et  aL, 
Board  of  Election  Cknnmlssloners  of  the  City 
of  St  Louis,  170  S.  W.  465  (Just  handed  down 
and  not  yet  offldally  reported),  it  was  held 
that  this  act  of  1913  was  not  enacted  In  ac- 
cordance with  the  safeguards  and  require- 
ments of  the  Constltntlon.  By*  that  dedsioD 
that  act  apparently  the  only  recognized  bar- 
rier in  the  way  of  fusion  on  candidates,  was 
struck  to  the  ground  and  became  the  same  as 
if  it  never  had  been.  Hence,  as  to  the  law 
of  the  Instant  cases,  the  situation  is  precise- 
ly as  it  was  when  the  Nance-Kearbey  Case 
and  the  Williams-Dalrymple  Case  were  ruled, 
namely,  political  parties  were  allowed  to  fuse 
by  nominating  the  same  candidates  and,  to 
that  end,  filling  vacancies  on  their  tickets 
occurring  after  primary  nominations. 

[2]  It  becomes  evident  then,  that  on  the 
authority  of  the  eases  dted,  absolute  writs 
were  providently  awarded  unless  there  is 
something  of  substance  in  respondent's  con- 
tention that. section  6848,  R.  S.  1909,  stands 
as  a  lion  in  the  way.  Attend  to  that  section. 
It  reads: 

"The  central  committee  of  a  political  party 
shall  consist  of  the  largest  body  elected  for  the 
purpose  of  representing  and  acting  for  the 
party  in  the  interim  between  conventions  of  the 
party.  That  for  the  purpose  of  making  nomina- 
tions to  fill  vacancies  on  a  ticket  previonslT 
nominated  a  majority  of  all  the  members-elect 
of  a  central  committee  shall  be  necessary  to  take 
action.  That  a  central  committee  sbali  not 
have  the  power  to  delegate  its  authority  to 
make  nominations  to  any  persons  or  number 
of  persons,  and  that  any  act  consequent  upon 
any  snch  delegation  of  authority  shall  be  held 
to  be  null  and  void.  That  no  central  commit- 
tee shall  have  the  power  to  substitute,  to  fill 
any  vacancy,  the  name  of  any  person  who  is 
not  known  to  be  of  the  same  political  belief 
and  party  as  the  person  for  whom  he  is  sub- 
stituted." 

We  are  of  opinion  that  respondent  ooonty 
clerk,  nether  by  name,  oflSce,  nor  Intendment 
is  within  the  purview  of  that  section,  hence 
has  no  call  or  right  to  invoke  its  provisions 
in  showing  cause  in  his  return.  That  sec- 
tion laid  no  duty  on  him.  It  laid  a  duty  on 
the  central  committee  of  the  party.  Whether 
a  violation  of  that  duty  Is  to  be  corrected  by 
electors  at  the  polls  when  chanco  offers,  or 
can  be  corrected  by  the  courts  In  an  appro- 
priate and  timely  action,  we  need  not  de- 
cide. It  is  enough  for  us  to  hold  that  it 
will  be  time  mough  for  county  clerics  to  ooo- 
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sUtote  Oiemselyes  Judges  of  the  delicate  ques- 
tion of  the  political  beliefs  of  candidates 
when  the  lawmakers  say  so,  not  before. 

The  next  section  of  the  statute  (section 
5849)  prescribes  a  method  of  testing  out  ol>- 
jectlons  to  certificates  of  nomination — a 
method  held  preclusive  in  the  Nance-Kear- 
bey  Case.  It  is  not  pretended  in  these  cases 
tbat  any  steps  were  taken  under  section  6849 
to  obtain  any  relief  provided  for  therein. 

It  is  on  such  premises  I  am  instructed  by 
I  majority  of  the  Brethren  to  say  that  our 
absolute  writs  were  awarded  at  the  hearing 
br  a  per  curiam,  were  served  instanter,  and 
became  effective.  All  concur,  except  WOOD- 
SON and  OBAVES,  JJ.,  who  dissent  in  an 
opinion  by  GRAVES,  J.,  in  which  WOOD- 
SON, J.,  Joins. 

BROWN,  J.  (concurring).  I  concur  in  the 
TiewB  expressed  in  the  majority  opinion  by 
oar  learned  Chief  Justice,  but  there  is  anoth- 
er issue  tendered  by  respondent's  return 
which  should  not  be  passed  over  in  silence. 

In  said  return  it  was  asserted  that  relator 
Werreineyer  was  not  entitled  to  have  his 
name  printed  upon  the  ballots  of  the  Demo- 
cratic party  because  he  had  not  paid  the  fil- 
ing fee  to  the  Democratic  central  committee, 
as  required  by  section  5870,  R.  S.  1909.  In 
response  to  this  defense  it  was  urged  by  our 
learned  Attorney  General  that  the  failure 
of  the  relator  to  pay  the  filing  fee  is  no  de- 
fense in  this  case,  because  the  law  requiring 
snch  fee  to  be  paid  is  in  violation  of  section 
9,  art  2,  of  our  (Constitution,  which,  among 
other  things,  ordains  that  "all  electl(»B  sltall 
be  free  and  open."  In  this  contention  the 
Attorney  General  Is  correct. 

The  "free  and  open"  claose  of  our  Consti- 
tution is  intended  to  have  some  application  to 
both  candidates  and  voters.  With  such  re- 
strictions as  will  demonstrate  that  a  rea- 
sonable number  of  persons  desire  to  vote  for 
a  candidate,  he  should  be  allowed  to  aspire 
to  public  office  and  submit  Ills  claims  to  the 
voters. 

Sections  5860  and  5870  of  our  primary  elec- 
tion law  require  candidates  for  public  office 
to  pay  sums  of  money  into  the  treasury  of 
the  political  party  on  whose  ticket  they  wish 
to  be  nominated  before  tbdlr  names  can  ap- 
pear upon  the  ballots  of  that  party.  To  my 
mind  such  laws  are  against  sound  public  pol- 
icy. The  state  is  friendly  to  all  political 
parties,  but  upon  no  theory  of  honesty  or 
fUmess  can  it  have  a  desire  to  promote  the 
flnsncial  welfare  of  any  political  organiza- 
tion. 

In  a  recent  cue  of  this  character  arising 
under  the  Constitution  of  Illinois  (which  is 
in  almost  the  precise  language  of  our  own  or- 
ganic law  so  far  as  it  pertains  to  elections), 
it  was  held  by  the  highest  appellate  court  of 
tbat  state  that  a  primary  election  law  was 
void  because  it  required  candidates  for  office 
to  p«y  tttwa  of  money  into  the  public  treas- 


ury, thus  putting  a  cash  price  on  tbe  right  of 
a  citizen  to  aspire  to  office.  People  ▼.  Board 
of  Electton  Com'rs,  221  lU.  loc.  dt  21,  28, 
77  N.  B.  321.  6  Ann.  Cas.  662. 

If  our  own  primary  law  were  as  good  as 
the  one  condemned  by  the  highest  court  of 
Illinois  I  should  hesitate  to  enter  my  protest 
against  its  enforcement,  for  it  is  well  known 
that,  If  the  money  required  by  our  law  to  be 
paid  to  political  committees  by  candidates 
were  paid  into  the  public  treasuries  ot  the 
several  counties  and  cities  of  our  state,  the 
cost  of  holding  our  biennial  primary  elec- 
tions would  be  lifted  from  the  shoulders  of 
the  taxpayers  and  placed  upon  the  candi- 
dates, and  thus  the  pubUc  treasuries  would 
gain  many  thousands  of  dollars. 

Just  think  of  the  great  state  of  Missouri 
requiring  the  payment  of  sums  of  money 
(vast  in  the  aggregate)  to  the  treasurers  of 
iwlltlcal  parties  to  be  used  in  promoting  the 
election  of  persons  who  happen  to  be  nomi- 
nated, and,  perchance,  to  be  used  in  corrupt- 
ing the  electorate  into  voting  for  candidates 
who  may  or  may  not  be  wortliy  of  the  offices 
to  which  they  aspire.  Such  a  law  is  enough 
to  make  every  honest  man  in  our  state  hide 
Ills  faoe  with  sbama 

The  primary  election  law  we  now  have  is 
obviously  intended  to  help  tlie  party  whdch  is 
temporarily  in  the  ascendency.  It  no  doubt 
helps  the  Republican  party  in  St.  Liouis  coun- 
ty, for  by  the  election  returns  we  see  that 
the  Republican  candidates  usually  win  in 
tliat  particular  county;  consequently  many 
persons  will  seek  nominations  on  that  ticket 
and  pay  money  to  the  treasurer  of  the  Repub- 
lican committee  of  that  county  for  the  chance 
of  being  nominated.  It  helps  the  Democratic 
party  in  Monroe  county,  and  probably  helps 
the  Progressive  party  in  Mercer,  but  it  hurts 
minority  parties  everywhere,  because  it  dis- 
courages persons  from  becoming  candidates 
upon  the  ticket  of  a  minority  party,  however 
much  their  views  may  be  in  accord  with  its 
principles,  and  to  that  extent  at  least  It  im- 
pedes the  "free  and  open"  elections  which 
are  contemplated  in  our  Constitution.  Un- 
der the  guise  of  law  it  takes  money  from  can- 
didates all  over  the  state,  which,  if  collected 
at  all,  should  be  paid  into  the  public  treas- 
uries of  the  several  counties  and  cities,  there- 
by relieving  taxpayers  who  have  quite  enough 
burdens  to  bear  without  carrying  the  expense 
of  primary  elections. 

Entertaining  these  views,  I  hold  that  those 
provisions  of  our  primary  election  law  upon 
which  respondent  relies  are  invalid,  and  that 
our  absolute  writ  of  mandamus  was  properly 
issued. 

GRAVES,  J.  I  dissent  from  the  order  and 
Judgment  in  this  case  awarding  the  peremp- 
tory writ  of  mandamus.  Under  the  opinion 
of  the  majority  of  this  court  in  State  ex  rel. 
Schmoll  V.  Drabelle  et  al.  (Just  handed  down), 
the  writ  abonld  go,  but  I  do  not  agree  to  that 
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opinion.  By  that  opinion  the  act  of  1913 
prohibiting  fusion  of  political  parties  was  de- 
clared unconstitutional.  In  that  my  Broth- 
ers were  wrong.  By  that  opinion  they  emas- 
culated from  the  Constitution  one  whole  sec- 
tion thereof.  Section  87  of  article  4  of  the 
Constitution  clearly  makes  the  Legislature 
the  forum  in  which  to  determine  the  question 
as  to  whether  or  not  all  legal  and  constitu- 
tional steps  have  been  taken  in  the  passage 
of  a  bill.  By  this  section  the  determination 
of  this  question  is  taken  away  from  the 
conrts.  Grant  it  that  section  31  of  the  same 
article  requires  that  a  majority  of  the  mem- 
bers shall  Tote  for  a  bill  before  It  shall  be- 
come a  law,  and  that  the  names  of  those  Tot- 
ing for  and  against  it  shall  be  spread  of  rec- 
ord, yet  under  section  37,  supra,  the  legisla- 
tive body  determines  for  itself  whether  or 
not  these  things  have  been  done  in  the  pas- 
sage of  the  bill.  If  such  body  says,  by  the 
signing  of  the  bill  in  the  presence  of  the  tKtdy, 
without  objection,  that  such  things  duly  ap- 
pear, that  is  the  end  of  the  matter,  and  this 
and  no  other  court  can  go  behind  such  solemn 
judgment  of  the  legislative  body. 

Under  tMs  view  of  the  law  the  antlfoslon 
statute  is  a  valid  and  binding  statute,  and 
for  that  reason  this  writ  of  mandamus 
should  be  denied.  Vide  dissenting  opinion  in 
State  ex  reL  Schmoll  v.  Drabelle  et  al.,  supra. 

WOODSON,  J.,  concurs  in  these  vlewB. 


STATE  ex  rel.  WARDE  et  aL  t.  McQUIL- 
LIN,  arcuit  Judge,  et  al.  (No.  18390.) 

(Supreme  Court  of  Missouri.     Dec.  1,  1914.) 

1.  Pbohibition  (S  26*)— Motion  fob  Judo- 
ilEm  ON  Pleaojnqs. 

Where  relators,  seeking  a  writ  of  prohibi- 
tion, move  for  judgment  on  the  pleadings,  the 
averments  of  the  return  are  admitted  to  es- 
tablish  the  tacts. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §  75;    Dec.  Dig.  §  26.*] 

2.  Pbohibitton  (§  9*)-;-Natubb  OF  Writ. 

l^e  writ  of  prohibition  is  an  extraordi- 
nary one,  and  should  not  issue  except  to  keep 
an  mferior  court  within  its  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Piolubition, 
Cent.  Dig.  |  35 ;    Dec.  Dig.  i  9.* 

For  other  definitions,  see  Worda  and  Phrases, 
First  and  Second  Series,  Prohibition.] 

3.  PaoHiBiraoN     ({     10<0    —   jTrntanionow, 
Want  of. 

An  inferior  tribunal's  want  of  jurisdic- 
tion wliicb  would  authorize  the  issuance  of  a 
writ  of  prohibition  may  exist  with  reference 
either  to  the  subject-matter  generally,  to  the 
parties  to  the  suit,  or  to  an  excess  of  jurisdic- 
tion in  tlie  concrete  case  itself. 

[Ed.  Note. — For  other  cases,  see  Proliibition, 
Cent.  Dig.  II  37-^6;   Dec.  Dig.  i  10.*] 

4.  PBOHiBinoN  (S  8*)— Qrotjnds  roB  Issu- 

AHCB  OF    WmT— OTHBB   ReMEOY. 

The  writ  of  prohibition  is  a  discretionary 
remedy,  and  should  be  refused,  where  the  ordi- 


nary remedies  of  appeal,   error,  or  certiorari 
are  applicable. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Ctent.  Dig.  §§  4r-19 ;   Dec  Dig.  {  3.*] 

6.  Pbohibition  ({  11*) — Gboundb  fob  Issu- 
ance OF  Wbit. 

Where  the  trial  court  had  jurisdiction  of 
the  parties  and  subject-matter  of  a  suit  for  an 
injunction,  and  no  demnrcer  to  the  petition  had 
been  ureed,  proliibition  will  not  lie  on  the 
theory  that  the  trial  court  which  issued  a  pre- 
liminary injunction  on  the  petition  and  answer 
was  v/itbout  jurisdiction  because  the  petition 
did  not  state  a  cause  of  action;  for  not  only 
may  the  error,  if  an.T,  in  the  determination  of 
the  trial  court  be  taken  advantage  of  by  ap- 
peal, but  question  of  the  sufficiency  of  the  pe- 
tition is  yet  to  be  disposed  of  by  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Prohibition, 
Ctent.  Dig.  i  86;  Dea  Dig.  i  11.*] 

Woodson,  J.,  dissenting. 

In  Banc.  Orlginjil  application  by  the  State 
of  Missouri,  on  relation  of  George  N.  Warde 
and  others,  for  a  writ  of  prohibition  against 
Eugene  McQulllln,  one  of  the  Judges  of  the 
circuit  court  of  the  dty  of  St  Louis,  and 
others.  Preliminary  writ  quashed,  and  per- 
manent writ  denied. 

O.  J.  Mudd  and  A.  H.  Jones,  both  of  St 
Louis,  for  relators.  Milton  B.  Rosenheim,  of 
St  Louis,  and  Jesse  L^  England,  of  Windsor, 
for  respondents. 

LAMM,  C.  J.  [1]  Defendants  in  an  Injunc- 
tion suit  pending  in  a  division  (to  wit,  re- 
spondent McQulllin's)  of  the  St  Louis  circuit 
court,  as  relators  apply  here  by  petition  on 
August  14,  1914,  for  a  writ  prohibiting  that 
court  from  proceeding  further,  and  made 
the  plalntifTs  in  said  injunction  suit  parties 
respondent  with  Judge  McQuillln.  Presently, 
on  that  application,  a  preliminary  rule  Issues 
In  vacation  to  show  cause.  Presently  re- 
spondents make  return  showing  such  cause 
as  they  had  why  our  preliminary  rule  should 
not  be  made  permanent  Thereupon  relators 
file  a  motion  for  Judgment  on  the  pleadings. 
Thereby  they  Insist  that  the  preliminary  rule 
should,  as  a  matter  of  law,  ripen  into  a  per- 
manent writ  on  the  admissions  and  facts 
shown  by  the  pleadings.  Thereupon  (with- 
out any  evidence  on,  or  determination  of, 
controverted  facts)  the  case  is  submitted  on 
briefs  and  oral  argument  Under  such  cir- 
cumstances, the  motion  for  Judgment  on  the 
pleadings  is  a  challenge,  in  legal  ^Sect,  to 
the  legal  sufficiency  of  respondents'  return. 
Hence  It  Is  from  admissions  and  allegations 
of  that  return  we  must  get  the  facts,  if  at 
all.  State  ex  rel.  v.-  Shields,  Judge,  237  Mo. 
333,  334,  141  S.  W.  585.  Attending  thereto, 
the  case  is  this: 

In  July,  1914,  respondents  Albrectat  and 
Stage,  as  members  and  trustees  of  St  Louis 
Lodge  No.  3,  Loyal  Order  of  Moose,  Joining 
with  them  a  domestic  corporation,  designated 
as  "St.  Louis  Lodge  No.  3,  Loyal  Order  of 
Moose,"  as  plaintiffs,  brought  suit  In  the  St 
Louis  circuit  court  against  relators  in  the 
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instant  case,  to  wit,  Warde,  Klely,  Stepbens, 
Eipple,  and  the  two  named  banks,  the  life 
of  the  bill  being  Injunctive  relief.  Verified 
t>r  affidavit,  ttae  substance  and  theory  of  the 
bill  were  that  St.  Louis  Lodge  No.  S,  Loyal 
Ordtf  of  Moose,  hereinafter  called  "local 
lodge,"  Is  organised  under  the  laws  of  this 
state  as  a  domestic  corporation  having  a  fra- 
ternal, beneflciaiy  character;  that  as  such 
toiestlc  corporation  it  owns  valuable  real 
estate  in  the  city  of  St.  Louis,  Unproved  by 
a  dnbhouse  and  outbuildings,  said  clubhouse 
containing  bllUard,  pool,  library,  and  loung- 
ing Tooms,  bowling  alleys,  "and  other  social 
teatnres"  to  be  "enjoyed"  by  the  members  of 
said  corporation,  which  latter  has  a  paid-up 
membership  of  over  2,100  souls  in  good  stand- 
ing, and  certain  named  oflScers,  among  them 
tbree  trustees  (to  wit,  Albrecht,  Stage,  and 
Teasdale,  the  latter  refusing  to  Join  as  plain- 
tiff); thi^t  while  the  title  to  the  real  estate 
Is  rested  in  the  local  lodge,  the  care,  control, 
and  custody  of  the  personal  property  are  in 
tbe  named  trustees,  who  have  "sole  Jurisdic- 
tion" to  invest  the  lodge  moneys,  handle  trust 
tnnds,  pay  bills,  and  control  the  lodge  prop- 
erty, the  majority  of  said  trustees  having 
power  to  act.  This  local  lodge  had  |2,700 
deposited  in  the  two  banks  Joined  below  as 
defendants  and  here  as  relators.  The  "fur- 
nlsbings"  in  the  clubhouse  were  of  the  value 
of  n,500.  We  infer  that  the  foregoing  bank 
deposits  are  covered  by  the  term  "surplus 
money  of  the  lodge,"  including  "sick  benefits" 
and  "funeral  expense  funds,"  and  it  was  the 
duty  of  the  said  trustees  as  need  called  to 
Invest  said  funds.  Having  further  alleged 
that  the  money  and  personal  property  afore- 
said are  the  property  of  the  members  of  the 
local  lodge,  the  bill  goes  on  to  aver  that  the 
said  domestic  corporation,  the  local  lodge, 
had  also  received  a  "charter"  from  the  "Su- 
preme Lodge  of  the  World,  Loyal  Order 
of  Moose,"  a  voluntary  association  of  per- 
sons, authorizing  it  (said  local  lodge)  to  con- 
duct such  lodge  In  accordance  with  a  ritual 
and  form  of  government  adopted  by  the  su- 
preme lodge;  that  on  the  22d  day  of  July, 
1914,  said  supreme  lodge,  acting  through  de- 
fendant Warde  (relator  here)  summarily,  and 
without  just  cause  or  excuse,  revoked  the 
charter  it  had  granted  the  domestic  corpora- 
tion, and  thereupon  proceeded  to  confiscate 
and  take  possession  of  its  property,  declaring 
the  same  to  be  forfeited  to  the  supreme 
lodge;  that  thereupon  said  Warde,  himself 
a  nonresident  of  the  state  of  Missouri,  Join- 
ing with  blm  Stephens,  Elely,  Ripple, ,  re- 
lators here,  and  other  persons  unknown,  by 
trespass  wrongfully  gained  control  of  the 
dnbhouse  and  the  property  of  the  local  lodge, 
and  by  continuing  their  trespass  with  force 
and  arms  without  warrant  of  law  are  holding 
possession  and  are  denying  to  the  members 
of  said  local  lodge  access  to  said  premises, 
and  using  armed  force  In  that  behalf;  that 
said  trespassers  are  insolvent;   that  two  of 


ttaem,  Warde  and  St^hens,  have  wrongfully 
appropriated  some  of  said  funds  In  said 
banks,  and  are  about  to  appropriate,  and  un- 
less restrained  will  appropriate,  the  rest  of 
them,  so,  as  aforesaid,  the  sole  and  absolute 
property  of  the  members  of  the  local  lodge. 
The  bill  avers,  furthermore,  that  by  such 
trespassing  and  force  members  of  the  local 
lodge  are  and  wUl  be  deprived  of  their  rights 
of  Ingress  and  egress  to  the  lodge  property; 
that  the  act  of  confiscation  by  the  supreme 
lodge  through  Warde  was  arbitrary  and  ca- 
pricious, and  that  the  greater  part  of  the 
members  of  the  supreme  lodge  are  not  resi- 
dents of  the  state;  that  there  is  no  redress 
for  such  wrongful  acts  except  through  a 
court  of  equity. 

The  bill  was  filed,  as  said:  (1)  On  behalf 
of  the  local  lodge;  (2)  the  controlling  ma- 
jority of  the  board  of  trustees,  who  sued  not 
only  as  such  but  as  members  of  the  local 
lodge;  and  (3)  on  behalf  of  any  other  mem- 
bers who  care  to  Join  and  share  the  burdens 
and  privileges  ailalng  therefrom.  It  prays 
for  a  temporary  injonction  enjoining  defend- 
ants from  trespassing  uixm  the  property  and 
interfering  with  the  entrance  thereto  of  any 
of  the  members  of  the  local  lodge  and  from 
assuming  control  or  taking  jurisdiction  of 
any  of  the  moneys  aforesaid,  or  of  the  per- 
sonal, property,  and  restraining  said  banks 
from  paying  over  to  defendants  any  such 
moneys.  Thereupon,  on  due  assignment  to 
his  division.  Judge  McQuillin  issued  an  order 
citing  defendants  to  show  cause  why  a  tem- 
porary injunction  should  not  issufe  Thereup- 
on defendants,  other  than  the  banks  (who 
stood  mVite  below)  came  In  and  attempted  to 
show  cause  why  no  preliminary  injunction 
should  issue.  They  filed  no  demurrer  or 
answer  to  the  bill,  but  they  filed  a  paper  call- 
ed a  "return,"  and  verified  this  by  aflldavlt. 
This  "return"  did  not  ChallMige  the  sufficien- 
cy of  the  bill  as  a  pleading,  neither  specially 
nor  generally,  because  of  not  stating  facts 
sufliclaat  to  constitute  a  cause  of  action,  but 
in  substance  it  averred  (this  by  way  or  in 
the  nature  of  a  denial)  that  the  supreme 
lodge  was  a  corporation  under  the  laws  of 
Indiana  with  power  to  sue  and  to  be  im- 
pleaded as  such.  It  then  set  forth,  broadly 
the  purposes  of  the  Indiana  corporation  as 
fraternal,  benevolent,  charitable,  and  educa- 
tional, to  assist  needy  members  and  their 
families  and  their  widows  and  orphans,  to 
encourage  patriotism  and  obedience  to  the 
laws  of  their  country,  tolerance  in  religion, 
etc.;  that  the  supreme  lodge  organized  the 
named  local  lodge  and  granted  it  a  charter 
in  the  terms  provided  by  the  constitution  and 
laws  of  the  supreme  lodge  for  the  government 
of  local  lodges.  It  then  goes  on  to  make 
certain  admissions  as  to  the  ownership  of  the 
real  property  and  the  control  of  the  personal 
property  by  the  board  of  trustees  of  the  local 
lodge,  but  avers  that  the  local  lodge  vras  at 
all  times  subject  to  the  Jurisdiction  and 
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bound  by  tbe  laws  of  the  supreme  lodge;  ad- 
mits Warde  has  taken  posaession  and  holds 
possession  and  Is  using  "whatever  forces  are 
necessary  to  repel  invasions  and  to  protect 
their  said  possession."  It  then  sets  forth 
certain  sections  of  articles  «,  26,  16,  and  10 
of  the  laws  and  constitution  of  the  supreme 
lodge,  providing  for  the  revocation  and  sus- 
pension of  the  charters  of  a  local  lodge  when- 
ever in  "the  opinion"  of  the  supreme  dictator 
(an  officer  of  the  supreme  lodge)  the  "con- 
ditions warrant  it,"  and  showing  that  in  case 
of  such  suspension  or  revocation  the  prop- 
erty of  the  local  lodge  is  forfeited  to  the  su- 
preme lodge,  and  that  said  dictator  or  some 
member  authorized  by  him  is  required  to  take 
possession  of  the  property. 

As  further  Justification  and  excuse  of  the 
conduct  of  Warde  and  those  he  Joined  with 
himself  in  making  and  continuing  the  alleg- 
ed trespasses,  they,  by  way  of  said  "return," 
went  on  to  aver  that  the  "dictator,"  under 
his  authority  as  such,  revoked  the  charter  of 
the  local  lodge  "in  due  course"  and  on  such 
revocation  authorized  Warde  to  take  posses- 
sion of  the  property  of  the  local  lodge,  and 
he  did  take  possession  and  now  holds  it,  with 
all  such  properties,  moneys,  etc.,  as  the  prop- 
erties of  the  supreme  lodge,  and  was  so  in 
Bach  possession  before  tbe  bill  was  filed; 
that  tbe  local  lodge  has  no  existence  because 
of  such  forfeiture  and  confiscation  and  none 
of  its  members  have  any  right  to  the  posses- 
sion, custody,  or  control  of  any  of  said  prop- 
erty; that  there  is  a  "supreme  forum"  pro- 
vided by  the  constitution  and  laws  of  the  su- 
preme lodge,  to  wit,  a  "court"  authorized  to 
bear  and  determine  disputes  between  the  su- 
preme and  local  lodges  or  between  any  lodge 
and  its  members ;  that  this  auprcme  forum  on 
"appeal"  has  Jurisdiction  of  the  controversy 
we  have  outlined,  but  that  plaintiffs  have 
taken  no  such  appeal,  wherefore  it  is  tbe 
duty  of  defendants  to  hold  the  property  sub- 
ject to  the  direction  of  the  supreme  forum 
and  of  the  supreme  lodge;  that  the  supreme 
lodge  is  not  insolvent  and  now  by  its  agents 
offers  to  enter  its  appearance  and  accept  serv- 
ice If  plaintiffs  elect  to  sue  out  summons 
against  it. 

Such,  in  brief,  is  the  showing  made  below 
to  Chancellor  McQuiUln,  in  chambers,  we  as- 
sume, and  before  tbe  return  term,  before  an- 
swer, or  demurrer.  Presently  he  issued  a 
temporary  injunction,  conditioned  on  the  fil- 
ing of  a  $10,000  bond,  restraining  defendants 
until  further  order  of  the  court  from  tres- 
passing on  the  property  in  question  or  Inter- 
fering with  the  entrance  of  the  members  of 
tbe  local  lodge  and  from  disposing  of  or  as- 
suming control  over  the  moneys  of  the  local 
lodge,  or  of  the  property  belonging  to  tbe 
lodge,  or  withdrawing  such  moneys  from  the 
banks  named.  The  injunction  bond  was  pres- 
ently filed,  and  the  order  granting  a  tempora- 
ry injunction  was  served  upon  defendants  pri- 
or to  the  filing  of  tbe  petition  in  this  court 
in  the  instant  case  for  prohibition. 


The  return  in  tbe  Instant  case  shows,  not 
only  the  foregoing  facts,  but  it  goes  on  to 
challenge  the  validity  of  those  provisions  of 
the  by-laws  and  constitution  of  supreme  lodge 
under  which  relators  here  (defendants  below) 
sought  to  Justify  the  confiscation,  forfeiture, 
and  forcible  seizure  by  trespass  and  retention 
by  continuing  trespasses  and  force  of  arms 
of  the  property  of  the  local  lodge  and  the 
personal  property  of  the  2,100  members  there- 
of, alleging  that  tbe  confiscation  was  con- 
trary to  law  and  without  due  process  of  law ; 
that  the  act  of  taking  possession  was  an  un- 
lawful act,  a  trespass  pure  and  simple,  as 
was  the  fbrdble  denial  of  access  to  the  club- 
house and  property  by  the  members  of  the 
local  lodge,  for  which  grievances,  it  is  alleg- 
ed, there  was  no  proper  and  adequate  remedy 
at  law,  and  which  trespasses  defendants  be- 
low (relators  here)  threatened  to  repeat  and 
continue;  that  respondent  McQulllin  had  Ju- 
risdiction of  the  persons  of  defendants  and  of 
the  class  of  cases  to  which  this  controversy 
belongs,  to  wit,  the  subject-matter,  and  that  a 
writ  of  prohibition  ought  not  to  issue  against 
him,  thereby  allowing  prohibition  to  take  the 
place  and  effect  of  appeal,  error,  or  certio- 
rari; that  equity  has  Jurisdiction  also  to 
avoid  a  multiplicity  of  suits,  and  because  of 
the  Insolvency  of  the  trespassers,  and  because 
two  factions  of  a  fraternal  beneficiary  associ- 
ation are  claiming  the  real  and  personal  prop- 
erty; and  that,  therefore,  respondent  Mc- 
Qulllin did  not  exceed  bis  power  as  Judge  in 
taking  Jurisdiction,  etc 

[2]  It  Is  on  such  a  record  we  are  called  on 
to  adjudge  whether  our  permanent  writ  shall 
go  prohibiting  Judge  McQuillin  from  enter- 
taining further  Jurisdiction  of  the  injunction 
suit.  We  have  come  to  the  conclusion  our 
preliminary  rule,  improvidently  made,  stands 
to  be  quashed,  and  that  a  permanent  writ 
must  be  denied ;  because: 

(a)  As  a  foreword  it  is  not  amiss  to  repeat 
some  propositions  often  announced,  but  some- 
times blinked,  to  wit: 

(1)  In  the  first  place,  a  writ  of  prohibition 
will  only  go  to  keep  an  inferior  court  within 
the  orbit  of  Its  Jurisdiction.  It  Is  an  extraor- 
dinary writ  and  no  recourse  must  be  bad  to 
it  except  where  ordinary  remedies  are  un- 
availing; the  maxim  being  that  in  law  we 
have  recourse  to  what  is  extraordinary  when 
the  ordinary  fails.  "Recurrendum  est  ad," 
etc 

[3]  (2)  In  tbe  second  place,  lack  of  Juris- 
diction may  exist  with  reference  to  subject- 
matter  generally  (e.  g.,  the  class  to  which  tbe 
ease  belongs),  or  it  may  exist  with  reference 
to  the  parties  to  the  suit,  or  it  may  exist  with 
reference  to  excess  of  Jurisdiction  in  tbe  con- 
crete case  Itself. 

[4]  (3)  In  the  third  place,  the  mere  power 
to  grant  a  writ  of  prohibition  (or  other  ex- 
traordinary writ,  barring  quo  warranto  at 
the  instance  of  the  Attorney  General)  is  not 
of  so  mudi  importance  In  determining  the 
question  of  wilt  or  no  writ  as  is  the  question 
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ot  the  discretion  of  this  court  when  it  is  call- 
ed upon  to  exercise  the  power.  The  right 
and  settled  doctrine  Is  that  such  discretion 
exists  to  be  always  reckoned  with  and  steadi- 
ly applied  with  wise  circumspection. 

(4)  In  the  fourth  place,  from  that  right 
doctrine,  another  flows  as  a  corollary,  to  wit, 
that  In  the  congested  state  of  onr  docket  tn  ap- 
pealed cases  this  court  will  wisely  exercise  a 
soimd  discretion  in  refusing  to  draw  to  itself 
jDrisdlction  in  the  ftrtt  instance  on  prohibi- 
tion to  determine  the  merits  of  ocmtroversles 
.lodges  in  drcnit  conrt,  except  on  a  clear 
showing  of  lack  of  Jurisdiction  as  a  matter  of 
law  as  distlngnished  from  matter  of  fttct,  and 
that  ordinary  remedies  by  appeal,  error,  or 
certiorari  are  absent 

If  authority  be  needful  or  useful  to  sustain 
one  or  the  other  of  those  primary  and  basic 
propositions,  such  authority  will  be  found  in 
the  pnmouncements  of  one  or  the  other  of 
the  following  cases  (some  In  one  and  some  in 
the  other):  State  ex  reL  v.  Shelton,  288  Mo. 
loe  dt  292  et  seq..  142  S.  W.  417;  State  ex 
reL  T.  Sale,  188  Mo.  loc.  dt  406  et  seq.,  87 
8.  W.  967;  State  ex  rel.  v.  Stoble,  194  Mo. 
loc.  dt  62,  92  S.  W.  191;  State  ex  rel.  T. 
Lucas,  236  Mo.  loc.  dt  82,  189  S.  W.  348; 
State  ex  rel.  v.  Shields,  237  Mo.  loc  dt  834 
et  seq.,  141  S.  W.  585;  State  ex  reL  t.  Robin- 
son, Judge  (not  yet  oflldally  reported),  163  S. 
W.  997  (ride  closing  remarks  of  opinion  by 
Brown,  J.) ;  State  ex  reL  v.  Kansas  City  Gas 
Co.,  254  Mo.  loc.  clt  631, 163  S.  W.  854 ;  State 
ex  reL  v.  Tracy,  237  Mo.  109,  140  S.  W.  888, 
37  L.  R.  A.  (N.  S.)  448. 

It  is  in  the  light  of  the  foregoing  guiding 
propositions  this  case  must  be  ruled,  if  it  la 
to  be  disposed  of  secundum  regulam. 

[I]  (b)  We  shall  assume  on  the  record  here 
that  it  goes  without  even  saying  that  the  dr- 
CDit  court  had  Jurisdiction  of  (1)  the  parties 
and  (2)  the  subject-matter,  to  wit,  the  issuing 
v/t  a  temporary  injunction  to  be  followed  by  a 
permanent  one  or  by  its  dissolution  on  the 
application  of  equity  principles  to  the  facts 
ascertained  on  final  hearing,  in  term,  on  an- 
swer, or  on  motion  to  dissolve,  or  on  Joint 
bearing  on  both.  Now,  according  to  all  good 
doctrine,  the  presence  of  Jurisdiction  in  those 
prime  essentials  is  an  insurmountable  barrier 
to  the  issuance  of  our  writ  of  prohibition,  un- 
less, peradTenture,  the  drcnit  court  was 
sweUlng  Its  Jurisdiction  in  the  case  beyond  its 
prescribed  daannel,  even  as  a  stream  by  ex- 
cess of  water  bursts  its  banks  now  and  then. 
Vide  cases,  supra. 

(c)  With  BO  mndi  determined,  we  con- 
fnmt  the  question  of  an  excess  of  Jurisdic- 
tion in  the  concrete  case.  Attend  to  that 
riew  of  It 

It  is  argued  by  learned  counsel  for  relators 
that  the  bill  for  injunction  did  not  state 
facts  snffident  to  constitute  a  cause  of  ac- 
tion in  divers  particulars ;  hence  prohlbitian 
Ilea.  We  wHl  not  cumber  this  opinion  by 
emmteratioK  them,  for  they  one  and  all  may 


be  grouped  together  and  held  to  amount  to 
one,  namely,  either  the  bill  was  demurrable, 
or  was  subject  to  a  motion  to  make  more  def- 
inite and  certain  what  was  obscurely  alleged 
or  only  inferentiaUy  charged. 

As  to  that  we  say:  The  sufficiency  of  the 
petition  was  not  challenged  by  demurrer  be- 
low. The  court  so  far  as  we  can  see,  made 
no  ruling  on  its  suffidency.  How  It  might 
rule  in  due  course  is  hidden  in  the  womb  ot 
the  future,  and  is  discoverable  only  by  the 
event,  barring  the  occult  vision  of  a  seer, 
which  latter  we  utterly  disavow  as  a  Judl- 
dal  attribute.  It  has  been  held  in  some 
cases,  on  the  facts  present  in  those  cases, 
that  if  the  suffidency  of  the  petition  has  been 
challenged  in  the  drcuit  conrt  and  ruled 
adversely  to  demurrant,  so  that  it  was  set- 
tled once  for  all  that  the  trial  court  enter- 
tained an  erroneous  view  in  excess  of  its 
Jurisdiction  and  was  going  to  put  it  in  force, 
the  remedy  by  prohibition  might  be  invoked. 
But,  on  such  facts  as  we  are  now  dealing 
with,  there  is  a  better  doctrine  applicable  to 
this  extraordinary  remedy,  one  finding  abun- 
dant place  in  our  decisions,  to  the  effect  that 
the  circuit  court  does  not  lose  Jurisdiction 
by  mere  error  in  ruling  on  a  demurrer  or 
otherwise  when  such  error  is  correctable  on 
appeal  or  writ  of  error.  We  need  not  pursue 
that  line  of  thought  because  the  record  we 
are  dealing  with  is  no  such  record.  In  this 
case  we  are,  in  effect,  asked  to  anticipate 
the  ruling  of  the  Judge  on  the  sufficiency  of 
the  bill,  or  on  the  facts,  correct  imaginary 
errors  in  his  future  rulings,  and  take  over 
Jurisdiction  to  ourselves,  not  only  on  the 
suffidency  of  the  bill,  but  on  the  merits  as  an 
intermediate  step  arresting  the  evolution  of 
a  case  pending  below.  That  we  ought  not 
to  do  this  is,  we  think,  well  within  the  doc- 
trine and  reasoning  of  a  line  of  cases.  State 
ex  rel.  v.  McQuillln,  266  Mo.  loc.  dt  702  et 
seq..  165  S.  W.  713;  State  ex  rel.  v.  Mc- 
Quillln (not  yet  offidally  reported)  168  S. 
W.  924.  Says  Bond,  J.,  speaking  acceptably 
for  us  all  in  the  latter  case: 

"We  must  assume  that  the  said  court  will 
conduct  the  proceedings  before  it  according  to 
correct  principles  o(  law  and  equity,  and,  if 
the  hearfnc  should  disclose  no  matter  for  which 
relief  could  be  given,  it  will  be  denied,  or  vice' 
versa." 

To  the  same  purpose  are  the  rationale  and 
Judgments  in  State  ex  reL  v.  Scarritt,  128 
Mo.  loc.  dt  338,  30  S.  W.  1026;  Schubach  v. 
McDonald;  179  Mo.  loc.  clt  182,  78  S.  W. 
1020,  65  L.  R.  A.  136,  101  Am.  St  Rep.  452; 
State  ex  reL  v.  Southern  Ry.  Co.,  100  Mo. 
lo&  dt  60  et  seq.,  13  S.  W.  398;  State  ex 
rel.  V.  Gill,  Judge,  137  Mo.  681,  39  S.  W.  276 ; 
State  ex  reL  v.  Gates,  190  Mo.  loa  dt  553 
et  seq.,  89  S.  W.  881,  2  L.  R.  A.  (N.  S.)  152 ; 
State  ex  reL  v.  Stoble,  194  Mo.  loc.  clt  52, 
92  8.  W.  191 ;  State  ex  reL  t.  McQuilUn,  256 
Mo.  loc  dt  702  et  seq.,  165  S.  W.  713. 

On  prohibition  the  determinative  question 
here  is  not  one  of  mere  pleading  below,  where 
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pleadings  are  amendable  (and  often  need 
amendment).  It  rises  to  the  dignity  of  one 
of  Jurisdiction  in  the  strictest  sense.  In 
that  view  of  lt»  in  the  Schubach-McDonald 
Case,  supra,  are  pertinent  observations,  viz.: 
"The  matter,  therefore,  compresses  itself  in- 
to the  question  whether  or  not  a  basic  subject- 
matter,  over  which  a  court  of  equity  has  juria- 
diction,  was  presented  to  the  circuit  court  for 
adjudication  by  the  injunction  suits.  That  is, 
whether  a  matter  was  presented  which  that 
court  baa  power  to  deal  with,  and  not  wheth- 
er such  a  matter  was  inarti£cially  or  defective- 
ly presented.  In  other  words,  the  question  is 
one  of  jurisdiction  and  not  of  pleading,  for  if 
the  court  had  jurisdiction  over  the  subject- 
matter,  it  had  the  power  to  decide  whether  the 
pleadings  were  or  were  not  properly  drawn, 
and  also  to  decide  whether  or  not  the  plain- 
tiS  was  entitled  to  the  relief  sought.  If  a 
court  has  the  power  to  act,  its  jurisdiction  is 
in  no  wise  Impaired  by  the  consideration  wheth- 
er it  acted  in  accordance  with  the  law  or  er- 
roneously. Given  the  jurisdiction,  all  else  is 
a  mere  matter  of  error,  to  be  corrected  on  ap- 
peal. Or,  further  illustrated,  if  the  court  has 
jurisdiction  over  the  subject-matter,  it  has  the 
power  to  decide  whether  the  petition  does  or 
does  not  state  a  cause  of  action,  and  the  mere 
failure  of  a  petition  to  state  a  cause  of  action 
or  the  defective  statement  of  a  good  cause  of 
action,  in  no  way  affects  the  jurisdiction  of  the 
court." 

So,  in  State  ex  rel.  v.  Scarrltt,  supra: 

'"The  writ  cannot  rightly  be  employed  to  com- 
pel a  judicial  officer,  having  full  jurisdiction 
over  the  parties  and  a  cause,  to  steer  his  offi- 
cial course  by  the  judj^ment  of  some  other 
judge,  or  to  substitute  the  opinion  of  another 
court  for  his  own  in  dealing  with  topics  com- 
mitted by  the  law  to  his  decision.  In  re  N. 
Y.,  etc.,  V.  Steamship  Co.  (1895),  155  U.  S. 
523  [15  Sup.  Ct.  183,  39  L.  Ed.  246]." 

The  questions  learnedly  discussed  by  coun- 
sel pro  and  con  not  only  on  tbe  merits  but 
on  tbe  sufficiency  of  the  bill  were  all  for  dis- 
position below  in  the  first  instance,  and  not 
for  disposition  here  by  a  side  stroke  on  pro- 
hibition. We  have  purposely  avoided  dis- 
cussing them,  so  that  we  may  not  put  the 
trial  chancellor  in  leading  strings  when  on 
some  Interlocutory  step  or  on  final  hearing 
when  all  the  facts  are  in,  he  comes  to  decide 
this  or  that  one  of  them. 

The  premises  considered,  the  preliminary 
rule  is  quashed  and  the  permanent  writ  de- 
nied. It  is  so  ordered.  All  concur,  but 
WOODSON,  J.,  who  dissents. 


BmiNETT  V.  LATMAN. 

(Supreme  C!ourt  of  Tennessee.     Nov.  28,  1914.) 

1.  Abatement  and  Rbvxvai.  (5  72*)— Persons 
IN  Whose  Name  Action  may  be  Revived. 
Under  Shannon's  Code,  {  4579,  providing 
that  a  suit,  which  has  abated  by  the  death  of  ei- 
ther party,  may  be  revived  by  or  against  the 
heir,  personal  representative,  guardian,  or  as- 
sign, who  may  be  legally  entitled  to  decedent's 
place  in  the  subject-matter  of  the  litigation, 
where,  after  a  judgment  for  defendant,  in  an 
action  for  malpractice,  was  affirmed  by  the 
Court  of  Civil  Appeals,  plaintiff  died,  his  widow 
and  next  of  kin  had  no  interest  in  the  subject- 
matter  of  the  litigation,  entitling  her  to  have 
tihe  cause  revived  in  her  name,  and  to  prosecute 


certiorari  to  the  Supreme  Court,  as  plaintiff's 
personal  representative  was  his  successor  in  in- 
terest, and  the  suit  should  have  been  revived  in 
his  name. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  377-^102,  412-416; 
Dec.  Dig.  S  72.*) 

2.  Abatement  and  Revtval  (J  54*)— Death 

OP    PaBTT— AOTTONB    FOB    MALPRACTICE. 

Under  Shannon's  Code,  {  4569,  providing 
that  no  civil  action,  whether  founded  on  wrongs 
or  contracts,  except  actions  for  wrongs  affect- 
ing the  character  of  plaintiff,  shall  abate  by 
the  death  of  either  party,  but  may  be  revived, 
and  section  4579,  providing  that  a  suit  whicli 
has  abated  by  the  death  of  either  party  may  be 
revived  by  or  against  the  person  legally  enti- 
tled to  the  decedent's  place  in  the  subject-matter 
of  the  litigation,  an  action  for  malpractice  did 
not  abate  upon  plaintiff's  death  from  a  cause 
other  than  the  wrongful  act  of  defendant;  sec- 
tions 4026-4029,  relative  to  actions  for  death 
by  wrongful  act  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  f§  256-258,  261-270; 
Dec.  Dig.  i  54.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Marlon  P.  Burnett  against  R.  B. 
Layman.  A  Judgment  for  defendant  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
Manda  Burnett,  widow  and  next  of  kin  of 
the  deceased  plaintUT,  petitions  for  certiorari. 
Petition  dismissed,  and  defendant's  petition 
for  a  reconsideration  also  dismissed. 

W.  F.  Black,  of  Knoxville,  for  plaintiff. 
Frank  Sanders,  of  Knoxville,  for  defendant 

FAW,  J.  On  a  former  day  of  the  present 
term  of  this  court  the  petition  of  Manda  Bur- 
nett, as  "widow  and  next  of  kin"  of  Marion 
P.  Bnmett,  the  plaintiff  below,  for  a  writ  of 
certiorari  to  the  Court  of  Civil  Appeals,  was 
dismissed. 

This  suit  was  originally  brought  In  the 
circuit  court  of  Knox  county  to  recover  dam- 
ages from  R.  B.  Layman,  a  physician,  for 
alleged  malpractice.  The  circuit  court  di- 
rected a  verdict  for  defendant,  and  entered 
Judgment  In  his  favor,  and  the  Court  of  Civil 
Appeals  affirmed  that  Judgment  Subsequent 
to  the  entry  of  Judgment  in  the  Court  of  Civ- 
il Appeals,  but  during  the  same  term  of  that 
court,  the  death  of  the  plaintiff,  Marion  P. 
Burnett,  was  suggested  and  admitted,  and  the 
cause  was  revived  in  the  name  of  Manda  Bur- 
nett, "as  widow  and  next  of  kin"  of  the  de- 
ceased plaintiff. 

[1]  We  held,  at  the  time  the  dismissal  of 
the  petition  was  ordered,  that  we  were  pre- 
cluded from  a  consideration  of  the  merits  of 
the  case,  because  Manda  Burnett,  as  widow 
and  next  of  kin  of  the  deceased,  had  no  such 
interest  in  the  subject-matter  of  the  litigation 
as  would  entitle  her  to  prosecute  this  suit. 

[2]  It  was  said  in  the  memorandum  opinion 
filed  at  that  time  that  the  suit  did  not  abate 
upon  the  death  of  Marlon  P.  Burnett,  the 
plaintiff  below,  but  Bnrvlved>by  virtue  of  the 
provisions  of  section  2S46  of  the  Code  (Shan. 
Code,  {  4568).    We  also  said  that  the  statutes 
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goTemlng  an  action  in  case  of  death  hy 
wrongful  act  (Shan.  Code,  8§  4025-4029)  hare 
no  application  to  the  present  case,  but  that 
it  falls  within  the  terms  of  Shan.  Code,  S 
4579,  which  provides  that  "snlt  abated  by 
the  death  of  either  party,  may  be  revived  by 
or  against  the  heir,  personal  representative, 
goardian,  or. assign,  as  the  case  may  be,  who 
may  be  legally  entitled  to  the  decedent's  place 
in  the  subject-matter  of  the  litigation,"  and 
tliat  the  personal  representative  is  in  the  pres- 
ent case  the  successor  In  interest  of  the  de- 
ceased plalntiS,  or,  in  other  words,  the  one 
"legally  entitled  to  the  decedent's  place  in 
the  subject-matter  of  the  litigation,"  and  the 
suit  should,  therefore,  have  been  revived  In 
his  name.  And  in  support  of  our  construction 
of  Code,  f  2846  (Shan.  Code,  |  4569),  we  dted 
Daniel  v.  Coal  Co.,  105  Tenn.  470,  58  S.  W. 
859. 

Since  onr  former  opinion  was  handed 
down,  a  petition  has  been  filed  on  behalf  of 
E.  B.  Layman,  styled  "petition  of  defendant 
for  reconsideration  of  the  opinion  in  this 
case,"  In  which  the  iietitioner  therein  does  not 
complain  of  the  judgment  of  this  court  dis- 
missing the  petition  for  certiorari  filed  by 
Manda  Burnett,  but  asks  for  a  reconsidera- 
tion of  that  part  of  the  opinion  wherein  it 
was  held  that  the  action  brought  by  the  plain- 
tilt  below  did  not  die  with  him,  but  was  sub- 
ject to  revivor  in  the  same  of  the  personal 
representative  of  said  decedent 

It  Is  insisted  by  petitioner  Layman  that  the 
opinion  of  this  court  In  the  case  of  Posey  v. 
Posey,  113  Tenn.  688,  83  8.  W.  1,  overrules 
the  earlier  case  of  Daniel  v.  Coal  Co.,  supra, 
on  the  point  that,  by  virtue  of  Shan.  Code,  t 
4569,  an  action  for  personal  injuries  com- 
menced In  the  lifetime  of  the  injured  per- 
son may,  in  the  event  of  his  death  pending 
the  suit,  be  revived  in  the  name  of  the  person- 
al representative  of  such  deceased  plaintiff, 
though  his  death  may  have  resulted  from  a 
cause  other  than  the  wrongful  act  at  the  de- 
fendant to  the  suit 

The  case  of  Posey  v.  Posey,  supra,  was  not 
called  to  onr  attention  and  was  not  consider- 
ed in  connection  with  onr  former  opinion  In 
this  case.  The  case  of  Daniel  v.  Goal  Co., 
supra.  Is  not  cited  in  the  opinion  in  Posey  v. 
Posey,  and  there  is  no  indication  In  the  lat- 
ter oi>tnlon  of  a  purpose  to  overrule  or  mod- 
ify the  opinion  in  Daniel  v.  Goal  Oo.,  In  any 
respect  The  case  of  Posey  v.  Posey  was  an 
inqaisition  of  Innacy.  In  the  county  court 
the  jury  found  that  defendant  was  a  person 
of  unsound  mind,  and  judgment  was  entered 
accordingly.  The  defendant  thereupon  ap- 
pealed to  the  drcolt  court,  where  the  judg- 
ment of  the  county  court  wAs  reversed,  and 
the  petitioner  appealed  to  this  court  Pend- 
ing the  appeal  to  this  court  the  alleged  luna- 
tic died,  and  his  death  was  suggested  In  this 
court  and  a  motion  made  here  to  revive  the 
case  against  the  administrator  of  the  estate 
of  the  deceased.    The  administrator  resisted 


this  motion,  and  ^tered  a  oonntet'  motion 
that  the  case  be  abated,  on  the  ground  that 
the  cause  of  action  did  not  survive  the  death 
of  the  defendant  It  is  stated  in  the  opinion 
in  that  case  that  the  sole  question  before  the 
court  was  whether  the  suit  could  be  revived 
for  any  purpose  whatever — it  being  conceded 
that,  in  so  far  a»  the  mental  condition  of  the 
deceased  defendant  icaa  involved,  his  death 
put  an  end  to  that  guettioth  but  It  was  In- 
sisted that,  as  costs  had  accumulated  in  the 
progress  of  the  cause,  which,  in  the  reversal 
of  the  case  by  the  circuit  court  had  been  ad- 
judged against  the  petitioner  and  his  sure- 
ties, they  had  a  right  to  have  the  case  re- 
vived, in  order  that  they  might  have  the 
judgment  of  this  court  upon  the  reversal  or- 
dered by  the  circuit  judge.  It  was  there 
sought  to  predicate  the  right  to  a  revivor  up- 
on sections  4568  and  457S,  Shannon's  Code. 
Section  4569  is  as  follows,  viz.: 

"No  civil  action  commenced,  whether  founded 
on  wrongs  or  contracts,  .  except  actions ,  for 
wrongs  affecting  the  character  of  the'  plaintiff, 
shall  abate  by  the  death  of  either  party,  but  may 
be  revived." 

And  section  4676  provides: 

"No  appeal  or  writ  of  error  in  any  cause  or 
court  shall  abate  by  the  death  of  either  plaintiff 
or  defendant  but  may  be  revived  by  or  against 
the  heir,  personal  representative,  or  assign, 
under  the  foregoing  rules.". 

It  was  urged  that  these  sections  were  broad 
enough  to  cover  the  case,  and  should  be  so 
construed  as  to  give  the  petitioner  and  his 
sureties  an  opportunity  for  a  review  of  the 
judgment  which  taxed  them  with  the  costs 
of  the  cause.  In  response  to  this  contention, 
this  court  said,  viz.: 

"Sections  4569  and  4575,  relied  on  by  peti- 
tioner, are  parts  of  article  2  of  chapter  7  of 
Shannon's  Code.  This  chapter  is  entitled  The 
Abatement  of  Actions.'  Section  4568  consti- 
tutes article  1  of  this  chapter,  and  is  in  these 
words :  'Actions  do  not  abate  by  deatli,  mar- 
riage or  other  disability  of  either  party,  or  by 
the  transfer  of  any  interest  therein  if  the  cause 
of  action  survives  or  continues.'  Immediately 
following  is  article  2,  entitled  'By  Death  of 
Parties,'  and  in  this  article  are  found  the  two 
sections  relied  upon  in  this  motion  to  revive. 
We  thinlc  all  the  sections  of  that  article  are 
to  l>e  construed  in  the  light  afforded  by  section 
4668,  just  quoted,  and  whether  the  particular 
action  survives  or  abates,  in  whatsoever  court 
it  may  be,  depends  entirely  upon  whether  the 
cause  of  action  survives  or  continues.  If  the 
cause  of  action  does  not  survive,  then  the  suit 
abates.  .It  is  clear  that  the  cause  of  action  in 
the  present  case  does  not  survive,  and  it  fol- 
lows, we  think,  necessarily,  tliat  tliis  motion 
to  revive  is  not  well  taken.  The  motion  to 
abate  is  sustained." 

In  order  to  arrive  at  the  meaning  of  the 
opinion  in  Posey  v.  Posey,  alwve  quoted,  the 
point  there  in  judgment  should  be  kept  in 
mind.  It  was  conceded  that,  in  so  far  as  the 
mental  condition  of  the  deceased  was  involv- 
ed, his  death  had  put  an  end  to  that  question, 
and  this  was,  in  effect,  nothing  less  than  a 
concession  that  the  caute  of  action  did  not 
survive  the  death  of  the  defendant,  but  died 
with  him.    This  being  true,  the  court  prop- 
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ttriy  held  that,  oonstraing  sections  4660  and 
4675  In  the  llfibt  of  section  4668,  the  former 
two  sections  did  not  have  the  effect  to  pre- 
serve, and  authorize  the  reylvor  of,  an  "ac- 
tion commenced,"  or  "appeal  or  writ  of  error 
in  any  cause  or  court,"  in  any  case  where  the 
cause  of  action  was  inherently  incapable  of 
survival,  such  as  that  there  iuTolved,  viz.,  an 
Inquisition  of  lunacy. 

We  do  not  think  that  the  opinion  in  Posey's 
Case,  when  properly  construed,  is  in  conflict 
with  the  holding  of  Daniel  v.  Coal  Co.,  su- 
pra, or  with  onr  former  holding  in  the  pres- 
ent case  of  Burnett  r.  Layman.  ▲  re-exam- 
ination of  the  question  brought  to  our  at- 
tention by  the  petition  herein  tias  confirmed 
us  in  the  opinion  formerly  expressed.  The 
petition  will  l>e  dismissed,  at  the  cost  of  pe- 
titioner. 


WIIiKEY  et  aL  t.  WILKBY. 
(Supreme  Court  of  Tennessee.    Nov.  28,  1914.) 

1.  liOMESTEAD   {|    141*)— PXBSOHS   ENTITLED— 
"llBAD  OF  FAMILT." 

Where  a  husband  and  wife  owned  land  as 
tenants  by  the  entireties,  the  wife,  after  the 
husband's  death,  was  entitled  to  a  homestead  ex- 
emption as  against  her  debts  incurred  after  the 
husband's  death,  since  upon  the  death  of  the 
husband  there  was  effected  a  change  in  the  right 
of  the  possession  awarded  by  the  common  law  to 
the  basband,  and  an  estate  absolute  was  vested 
in  the  wife,  and  she  was  the  "head  of  a  family" 
as  to  her  estate,  within  the  constitutional  pro- 
vision that  a  homestead  in  the  possession  of  each 
bead  of  a  family  shall  be  exempt  during  the  life 
of  the  bead  of  the  family. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  !§  261-270;    Dec.  Dig.  §  141.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Head  of  Family.] 

2.  HosBAND  AND  Wife  (S  14*)— Tenancy  by 

THE    ENTIBETY— NATUBE   OF  SUBVIVOR'B    IN- 
TEREST. 

Upon  the  death  of  a  husband,  the  wife 
holds  land,  which  was  vested  in  them  as  ten- 
ants by  the  entireties,  as  survivor  in  her  own 
right,  and  not  under  or  by  Inheritance  from  the 
husband. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  S|  71-86,  88,  80;   Dec.  Dig.  | 
14.*] 

3.  HouESTEAD  (I  142»)— Persons  ENrrrtiD— 
MiNOB  Childben. 

Under  the  constitutional  provision  giving  a 
homestead  exemption  to  each  head  of  a  family, 
to  inure  to  the  benefit  of  the  widow,  and  to 
be  exempt  during  the  minority  of  their  children 
occupying  the  homestead,  where  a  husband  and 
wife  owned  land  as  tenants  by  the  entireties, 
their  minor  children,  after  the  death  of  the  sur- 
viving wife,  were  entitled  to  a  homestead  ex- 
emption as  against  debts  of  the  wife  incurred 
after  the  husband's  death,  as  the  wife  was  the 
head  of  the  family  after  the  husband's  death,  and 
the  minors  on  her  death  became  immediate  and 
complete  beneficiaries  of  the  constitutional  pro- 
vision. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent  Dig.  fS  271-280;    Dec.  Dig.  |  142.*J 

Certiorari  to  Court  of  Civil  Appeals. 
Action  between  Alta  B.  Wilkey  and  others 
and  James  H.  Wilkey,  administrator,  involv- 


ing a  homestead  right.  A  Judgment  adverse 
to  the  claimants  was  reversed  by  the  Court 
of  Civil  Appeals,  and  the  case  was  brongbt 
to  the  Supreme  Court  by  petitioa  for  certi- 
orari.   Affirmed  and  remanded. 

J.  B.  Swafford,  of  Dayton,  tor  Alta  B. 
Wilkey  et  al.  B.  G.  McKenzie  and  W.  L. 
Givens,  both  of  Dayton,  for  James  H.  Wilkey. 

WILLIAMS,  J.  [1]  The  question  raised  by 
the  petition  for  certiorari  In  this  cause  is: 
Where  title  to  realty  is  by  deed  vested  in  a 
husband  and  wife  as  tenants  by  entireties, 
and  the  husband  dies,  are  the  surviving  wife 
and  the  minor  children  of  both  entitled  to 
homestead  as  against  the  debts  of  the  wife 
incurred  after  the  husband's  death? 

We  hold  that  such  right  exists. 

Whatever  may  have  l>een  said  of  the  sound- 
ness of  the  decision  in  Jackson  t.  Shelton, 
88  Tenn.  82,  16  S.  W.  142,  12  U  B.  A.  614, 
to  the  effect  tliat  the  husband  is.  during  the 
life  of  both  spouses,  entitled  to  the  homestead 
exemption  against  his  creditors,  we  think  it 
clear  that  upon  the  death  T>f  the  husband 
there  is  effected  a  change  in  the  right  of 
possession,  which  the  common  law  awarded 
to  the  husband  (Manufacturing  Oo.  v.  Collier, 
05  Tenn.  115,  31  S.  W.  1000,  30  U  R.  A.  315, 
40  Am.  St.  Rep.  021),  and  such  a  cliange,  by 
enlargement.  In  "the  properties  of  the  person 
holding  the  originapy  granted  estate,"  as 
that  an  estate  absolute  Is  found  vested  in  the 
wife.  In  such  estate,  where  the  unshared 
title  and  complete  user  is  thus  first  lodged 
In  her,  tlie  wife,  if  deemed  the  head  of  a 
family,  may  be  awarded  tlie  liomestead  ex- 
emption, as  against  her  own  debts,  without 
the  embarrassments  encountered  in  Jackson 
V.  Shelton,  supra. 

[2]  The  wife  holds,  after  the  termination  of 
the  tenancy  by  entireties  for  life,  as  survivor, 
and  not  under  or  by  inheritance  from  her 
deceased  spouse.  Taul  v.  Campbell,  7  Xerg. 
(15  Tenn.)  330,  27  Am.  Dec.  608.  She  takea 
the  property  as  wife,  in  her  own  right,  and 
not  derivatively  as  widow.  Therefore  the 
exemption  applies  as  against  her  own  indebt- 
edness so  incurred. 

On  the  death  of  the  husband,  the  wife 
must  be  treated  as  the  "head  of  a  family," 
within  the  meaning  of  the  constitutional  pro- 
vision for  homestead,  as  to  such  estate,  am 
she  is  held  to  be  in  respect  of  an  estate  in 
realty  allotted  to  her  as  dower  (Ex  parte 
Brien,  2  Tenn.  Ch.  S3) ;  or  in  respect  to  an 
estate  in  realty  acquired  by  her  after  the 
husband's  death  (Smith  v.  Wright,  13  Tex. 
Civ.  App.  480,  36  S.  W.  324;  Pendergest  v. 
Heekin,  04  Ky.  384,  22  S.  W.  605;  notes  to 
Wike  V.  Gamer,  70  Am.  St.  Rep.  lU;  21 
Cyc.  468). 

[3]  The  circuit  Judge  determined  the  case 
against  the  minor  children,  as  claimants 
following  their  mother's  death,  on  the  ground 
that  there  Is  no  provision  for  children  taking 
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bomestead  ottierwise  than  deilTatiTely  from 
the  fatber,  and  then  throogh  his  widow, 
their  mother,  and  cannot  take  here,  because 
they  claim  under  the  mother  as  first  taker. 

The  Constltntlon  provides  that  "a  home- 
stead In  the  poBsesalon  of  each  bead  of  a 
family  •  •  •  shall  be  exempt  dnrlng  the 
life  of  such  head  of  a  family,  to  Inure  to  the 
benefit  of  the  widow,  and  shall  be  exempt 
during  the  minority  of  their  children  occupy- 
ing the  same,"  and  creates  a  homestead  right 
In  the  minors  (McCrae  v.  McCrae,  103  Tenn. 
719,  54  S.  W.  079),  subject  to  the  quaUfica- 
tlons  In  that  case  stated.  And  this  though 
there  be  no  widow  at  the  death  of  "the  head 
ot  the  family."  In  the  case  at  bar  the  wife 
was  the  head  of  the  family,  and  the  minors 
on  her  death  became  immediate  and  complete 
beneficiaries  of  the  constitutional  clause 
quoted.    McCrae  t.  McCrae,  supra. 

It  should  be  noted  that  the  realty  referred 
to  Is  all  that  was  owned  at  his  death  by  hus- 
band and  wife,  or  either,  and  is  of  value  less 
than  $1,000. 

The  circuit  Judge  denied  to  the  claimants 
the  right  of  homestead.  That  Judgment  was 
reversed  by  a  divided  bench  in  the  Court  of 
Civil  Appeals.  Agreeing  with  the  result 
reached  by  the  last-named  court,  we,  for 
reasons  stated  I^  us,  affirm  the  same,  and 
remand  the  cause  for  further  proceedings. 


CINCINNATI,  N.  O.  ft  T.  P.  BX.  CO.    T. 

BONHAM. 
(Supreme  Court  of  Tennessee.    Nov.  28,  1914.) 

1.  Death  ({  31*) — iNjmuKS  to  Skbvant— Ac- 
tions TJMOKB  Federal  Employees'  Liabil- 
rrr  Act — Persons  Entitled  to  Maintain. 
Under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  14§.  35  SUt  66  [U.  8. 
Comp.  St  1913,  H  8657-8665]).  rIvIdk  to  the 
personal  representatives  of  employes  killed  while 
engaged  in  interstate  commerce  a  right  of  action 
for  the  use  of  named  beneficiaries,  including  the 
wife  and  children  of  the  deceased,  the  widow 
and  sole  surviving  heir  of  a  deceased  employ^ 
cannot  in  her  own  name  maintain  an  action  for 
his  death. 

rEd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  11  35,  87-46,  48;    Dec.  Dig.  {  31.*] 

'J.  Commerce  ({g  8,  27*)— Interstate  Com- 
merce—Persons  Enqaged  in. 

A  signalman,  whose  duties  were  connected 
with  electric  signals  controlling  the  operations 
ot  both  intrastate  and  intetstate  trains,  is  en- 
gaged in  interstate  commerce,  and  where  he  was 
run  down  while  discharging  bis  duties,  an  action 
for  bis  death  must  be  prosecuted  under  the  fed- 
eral Employers'  Idability  Act. 

(Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  if  5,  25;   Dec.  Dig.  i|  8,  27.*] 

3.  AvprnAl  ARD  Ebbob  (g  302*)— Pbxsxntatioh 
or  Gboonds  of  Bbvibw  in  Coubt  Bklow 
— StranciKNOT. 

Where  the  defendant  railroad  company,  in 
an  action  by  the  widow  of  an  employe  killed 
wUk  engaged  in  interstate  commerce,  moved 
for  a  peremptoiT  instruction  and  made  the 
denial  ne  ground  of  its  motion  for  new  trial, 
the  railroad  company's  contention  that  under 
tke  fedwal  Bnlplioyen'  Iiiability  Act  the  action 
coold  only  be  maintained  by  the  deceased's  per- 


sonal representative  is  suffidentlj  presented,  for 
the  courts  must  be  presumed  to  be  cognizant  of 
the  provisions  of  the  federal  Employers'  Lia- 
bility Act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  1744-1752;    Dec.  Dig.  i 
302.*] 
4.  Appeal  and  Ebbob  ({  1175*)— Dsikbmina- 

TION— KEVERSAL. 

Where  it  appeared  from  the  face  of  the  rec- 
ord itself  that  plaintiff  was  not  entitled  to  suc^ 
a  judgment  for  her  must  be  reversed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  4573-4587;    Dec.  Dig.  { 
1175.*] 
6.  Appeal  and  Erbob  ($  1175*)— Reversal 

Without  Prejudice. 

A  judgment  recovered  by  the.  widow  of  an 
employ^,  killed  while  engaged  in  interstate  com- 
merce, must  be  reversed,  where  the  action  was 
instituted  in  her  individual  capacity;  but  it 
-huuld  be  without  prejudice  to  any  rights  the 
personal  representative  of  the  deceased  may 
have  under  the  federal  Employers'  Liability  Act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4573-4587;  Dec.  Dig.  | 
1175.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Naomi  Bonham  against  the  Cin- 
cinnati, New  Orleans  ft  Texas  Pacific  Rail- 
way Ck)mpany.  A  judgment  for  plalntlfl!  was 
affirmed  on  appeal  to  the  (^urt  of  ClvU  Ap- 
peals, and  defendant  brings  certiorari.  Re- 
versed and  remanded. 

Davis,  Staples  ft  Jones,  of  Wartburg,  for 
plaintitr.  Wright  ft  Jones,  of  Knoxvllle,  and 
Wright  ft  Morris,  of  Wartburg,  for  defendant. 

BUCHANAN,  J.  Mrs.  Naomi  Bonham 
sued  the  railway  company  for  damages.  A 
Jury  in  the  circuit  court  found  the  Issues  In 
her  favor,  and  assessed  her  damages  at 
110,000,  and  Judgment  was  rendered  In  her 
favor  for  that  sum.  The  company  moved 
for  a  new  trial,  but  its  motion  was  overruled, 
and  it  prosecuted  an  appeal  to  the  Court  of 
Civil  Appeals.  There  the  Judgment  of  the 
circuit  court  was  affirmed,  and  the  case  Is 
before  us  on  the  petition  for  certiorari  of  the 
company  and  its  assignment  of  errors. 

Plaintiff's  original  declaration  contained 
this  averment  in  respect  of  the  capacity  and 
right  upon  which  her  suit  was  predicated: 

"Plaintiff  avers  that  the  said  T.  F.  Bonham 
left  surviving  him  the  plaintiff,  Naomi  Bonham, 
his  wife,  and  who  is  noW  his  widow  and  next  of 
kin,  and  this  suit  is  brought  by  plaintiff  as  the 
widow  and  next  of  kin  ot  said  T.  F.  Bonham, 
deceased,  for  her  own  use  and  beneGt.  Where- 
fore plaintiff  sues  the  defendant  company  for 
$25,000  damages,  and  demands  a  jury  to  try 
the  issues." 

In  no  other  capacity  and  right  than  as 
above  set  out  did  the  plaintiff  by  any  aver- 
ment of  her  original  declaration  predicate 
her  right  to  recover  a  Judgment  against  th«* 
defoidant  in  this  causes 

To  the  original  declaration,  the  defendant 
railway  company  interposed  Its  plea  of  the 
general  issue,  to  wit: 

"That  it  is  not  guilty  of  any  of  the  matters, 
wrongs,  and  injuries  in  plaintiff's  declaration 
alleged." 
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The  plaintiff  Joined  iBsue  In  short  apon 
tbe  defendant's  plea. 

Later  In  tbe  progress  of  the  cause,  after 
leave  of  court  had  and  obtained,  the  plain- 
tiff filed  an  amended  declaration,  and  in  this 
declaration,  in  respect  of  the  capacity  and 
rljtbt  In  which  the  plaintiff  sued,  there  is  the 
same  averment  above  copied  from  the  orig- 
inal declaration,  and  upon  no  other  right 
does  plaintiff  base  her  salt,  and  in  no  other 
capacity  does  she  sue*  in  her  amended  dec- 
laration, than  as  set  out  above  in  her  orig- 
inal declaration.  To  the  amended  declaration 
the  railway  company  also  Interposed  its  plea 
of  not  guilty. 

The  damages  claimed  by  plaintiff  are  aver- 
red to  arise  on  account  of  the  death  of  her 
husband,  T.  F.  Bonham,  which  occurred  on 
April  28,  1911,  in  Morgan  county,  Tenn.,  In 
tunnel  No.  23,  located  between  Glen  Mary  on 
tbe  north  and  Memo  on  the  south,  through 
which  tunnel  the  railway  company's  track 
was  laid,  over  which  track  its  trains  were 
operated.  At  the  time  of  his  death  T.  F. 
Bonham  was  in  the  employ  of  the  railway 
company,  discharging  the  duties  of  an  elec- 
trical signalman;  his  duties  being  to  keep 
in  proper  order  and  repair  all  of  the  electric 
signals  between  Olen  Mary  and  Kemo  sta- 
tions on  the  railroad  line  of  the  railw'ay  com- 
pany, defendant 

In  plalntUTs  original  declaration  she  aver- 
red that  on  the  28th  day  of  April,  1911,  and 
for  many  years  previous  to  that  time,  the  de- 
fendant was  and  now  is  a  foreign  corpora- 
tion, owning  and  operating  a  line  of  railroad 
or  railway  from  Cincinnati,  Ohio,  through  the 
states  of  Kentudiy,  Tennessee,  Alabama,  and 
Mississippi,  to  New  Orleans,  La.;  said  com- 
pany being  engaged  in  the  transportation  of 
freight  trains  and  passenger  trains  loaded 
with  freight  and  passengers  from  Cincinnati, 
Ohio,  through  the  states  of  Kentucky,  Tennes- 
see, Alabama,  and  Mississippi,  to  New  Or- 
leans, in  the  state  of  Louisiana,  as  well  as  be- 
tween all  intermediate  stations  on  said  line  of 
road  between  Cincinnati,  Ohio,  and  New  Or- 
leans, La.,  said  company  being  engaged  in 
both  Interstate  and  Intrastate  commerce. 
Said  line  of  railroad  passed  through  Morgan 
county,  Tenn.,  and  defendant  company  has 
offices  and  agents  In  said  Morgan  county, 
Tenn.,  and  defendant  company  runs  trains  of 
cars,  both  passenger  cars  and  freight  cars, 
over  its  said  line  of  road  and  through  Mor- 
gan cotanty,  Tenn.;  said  trains  of  cars  run- 
ning between  Cincinnati,  Ohio,  and  New  Or- 
leans, La.,  and  being  thus  engaged  in  trans- 
porting both  passengers  and  freight  between 
these  points,  and  between  all  Intermediate 
stations  on  said  road  between  these  points, 
and  said  defendant  company  being  thus  en- 
gaged in  both  interstate  and  Intrastate  com* 
merce,  said  trains  of  cars  being  under  the  con- 
trol and  management  of  conductors,  engineers, 
brakemen,  and  firemen,  employed  by  defend- 
ant company.  Following  the  foregoing  aver- 
ment Of  the  declaration,  it  psoceeds  to  aver  in 


substance  the  fact  that  the  interstate  and  in- 
trastate trains  of  the  company  were  regulated 
and  governed  by  a  system  of  electric  signal 
stations  established  along  the  line  of  railway 
and  used  In  directing  ailQ  controlling  tbe  op- 
eration of  the  trains  of  cam  of  the  railway 
company  in  the  omduct  of  Its  Interstate  and 
intrastate  business,  and  then  in  the  declara- 
tion follows  an  averment  of  the  facts  attend- 
ant upon  the  death  of  plaintiff's  husband, 
averred  to  have  been  due  to  the  negligent  op- 
oration  of  a  train,  on  the  date  afwesald,  and 
while  he  was  on  the  track  of  the  defendant 
company,  and  engaged  in  the  discharge  of  his 
duties  as  electrical  signalman,  whose  duties, 
from  tbe  pleadings  and  evidence  in  the  rec- 
ord, appear  to  have  been  as  heretofore  stated. 

At  the  close  of  plaintiff's  evidence^  the  rail- 
way company  moved  the  court  to  peremptori- 
ly instruct  the  jury  to  return  a  verdict  In 
favor  of  the  defendant  railway  company. 
This  motion  the  court  overruled,  to  which  ac- 
tion the  railway  company  excepted,  and  there- 
upon  the  railway  company  declined  to  intro- 
duce any  evidence,  and  the  court  diarged  tbe 
jury  with  the  result  already  stated. 

[t,2]  Among  the  assignments  of  error  on 
behalf  of  the  railway  company  in  this  court, 
the  first  raises  the  question  that  the  railway 
company  was  entitled  to  the  peremptory  In- 
struction in  the  trial  court  upon  the  groand 
that  plaintiff,  in  the  capacity  and  right  in 
which  she  sued,  was  not  entitled  to  maintain 
this  suit,  because  under  its  facts  it  falls  with- 
in the  terms  and  provisions  of  an  act  relat- 
ing to  the  liability  of  common  carriers  by 
railroads  to  their  employes  In  certain  cases, 
approved  April  22,  1908  (35  Stat.  65,  e.  149. 
U.  S.  Comp.  St  1913,  II  8657-8665),  because 
under  that  act  the  remedy  which  It  gives  is 
conferred  alone  upon  the  personal  representa- 
tive of  the  deceased  employe  for  the  use  of 
the  benefldarles  named  in  that  act. 

We  think  the  insistence  of  the  railway  com- 
pany is  well  made.  In  American  Railroad 
Co.  V.  Birch,  224  U.  S.  54T,  32  Sup.  Ct  603, 
56  L.  Ed.  879,  the  action  was  originally 
brought  by  persons  falling  within  the  class 
of  beneficiaries  under  the  act  aforesaid  and 
not  by  the  personal  representative  of  the  de- 
ceased. The  question  that  an  action  under 
the  act  of  Congress  could  not  be  maintained 
by  any  person  except  the  personal  represen- 
tative of  tbe  deceased  was  made  by  the  rail- 
way company  both  by  demurrer  and  by  mo- 
tion to  dismiss  the  action  and  direct  verdict 
In  favor  of  the  defendant  bat  that  defense 
was  overruled  by  the  trial  court,  and  its  ac- 
tion in  respect  thereof  came  under  review  be- 
fore the  Supreme  Court  of  the  United  States. 
Before  that  court  it  was  urged  on  behalf  of 
the  plaintiffs  that  the  action  was  properly 
brought  in  the  name  of  the  only  persons  for 
whose  benefit  any  recovery  could  be  had,  but 
it  was  held  by  the  court  that  the  words  of 
tbe  act  would  not  yield  to  Mich  a  liberal 
construction,  that  they  were  too  clear  to  be 
other  than  strictly  followed,  that  they  (tbe 
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words  of  the  statute)  gave  an  action  for  dam- 
ages to  the  person  Injured,  or  in  case  of  bis 
deatb  to  bis  or  her  personal  representative; 
ud  said  the  court  In  its  opinion: 

"It  is  true  that  the  recovery  of  the  damasea  is 
Dot  for  the  benefit  of  the  estate  of  the  deceased, 
but  for  the  benefit  of  the  surviving  widow  or 
hugband  and  children.  But  this  distinction  be- 
treen  the  parties  to  sae  and  the  parties  to  be 
benefited  by  the  suit  makes  clear  the  purpose  of 
Congress.  To  this  purpose  we  must  ^ield,  even 
if  ne  could  say,  as  we  cannot,  that  it  is  not  a 
better  provision  than  to  give  the  cause  of  action 
to  those  in  relation  to  the  deceased.  In  the 
present  case  it  looks  like  a  useless  circumlocu- 
tion to  require  an  administration  upon  the  de- 
ceased's estate,  but  in  many  cases  it  might  be 
much  the  simpler  plan  and  keep  the  controversy 
free  irom  elements  but  those  which  relate  to 
the  cause  of  action ;  but  we  may  presume  that 
all  contending  considerations  were  taken  into 
account  and  the  purpose  of  Congress  expressed 
in  the  language  it  nsed." 

The  result  reached  by  the  court  was  a  re- 
versal of  the  Judgment  without  prejudice  to 
sach  rights  as  the  personal  representative 
might  have. 

Subsequent  to  the  decision  of  the  case  last 
dted,  there  was  decided  by  the  same  court 
Missouri,  Kansas  &  Texas  Railroad  Co.  v. 
Sallie  C.  WnU.  226  D.  S.  670,  33  Sup.  Ct  135, 
57  I*  Ed.  355,  Ann.  Caa  1914B,  134,  in  which 
the  action  was  commenced  by  Sallie  C.  Wulf 
hi  her  Individual  capacity  to  recover  dam- 
ages sustained  by  reason  of  the  death  of  her 
son,  Fred  S.  Vfult,  while  In  the  discharge  of 
his  duties  as  an  employ^  of  a  common  car- 
rier engaged  in  interstate  commerce;  the 
death  resulting  from  the  bursting  of  a  boil- 
er due  to  defects  which  she  claimed  were  at- 
tributable to  the  negligence  of  the  employer. 
Plaintiff,  In  that  suit,  averred  that  she  was 
the  mother  of  deceased,  who  was  an  unmar- 
ried man,  and  who  left  surviving  him  no 
wife  or  children;  that  his  father  was  also 
dead  at  the  time  of  the  death  of  deceased, 
and  that  plaintiff  was  the  sole  heir  and  next 
of  kin  and  beneficiary  of  the  estate  of  deceas- 
ed; that  there  had  been  no  administration 
npon  the  estate  of  deceased.  The  defendant, 
by  proper  pleading,  set  up  the  defense  that 
the  cause  of  action  on  Its  facts  fell  within  the 
terms  of  the  federal  Employers'  Liability  Act 
of  1906,  and  denied  the  right  of  plaintiff  to 
maintain  the  action  In  the  capacity  In  which 
she  sued.  Thereafter  letters  of  administra- 
tion were  granted  to  Sallie  C.  Wulf  upon  the 
estate  of  Fred  S.  Wulf,  and  she  was  allowed 
in  the  trial  court  to  amend  her  declaration, 
and  to  prosecute  the  suit  as  the  personal  rep- 
resentative of  the  deceased  for  her  Individ- 
nal  benefit,  as  well  as  in  her  Individual  ca- 
pacity. Proper  exception  was  taken  by  the 
defendant  to  the  amendment,  on  the  ground 
that  the  original  plaintiff  had  not  been  made 
a  party  as  adudnlstratrlx  at  the  time  of  the 
filing  of  the  original  petition,  and  on  the  fur- 
ther ground  that,  when  she  was  made  a  par- 
ty as  administratrix,  more  than  two  years 
from  the  time  the  alleged  cause  of  action  ac- 
crued had  elapsed,  and  therefore  the  cause 
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of  action.  If  any,  was  barred  by  the  limita- 
tion of  two  years  prescribed  by  section  6  of 
the  Employers'  Liability  Act  Upon  this'  state 
of  the  record,  in  respect  of  the  ix^t  in  ques- 
tion, the  court  said: 

"The  argument  for  reversal  rests  wholly  upon 
the  mode  of  procedure  followed  in  the  Circuit 
Court.  It  is  contended  that  the  plaintiff's  orig- 
inal petition  failed  to  state  a  cause  of  action, 
because  she  sued  in  her  individual  capacity, 
and  based  her  right  of  recovery  upon  the  Kansas 
statute,  whereas  her  action  could  legally  rest 
only  upon  the  federal  Employers'  Liability  Act 
of  1908,  which  requires  the  action  to  be  brought 
in  the  name  of  the  personal  representative  of 
the  deceased ;  that  the  plaintiff's  amended  peti- 
tion, in  which  for  the  first  time  she  set  up  a 
right  to  sue  as  administratrix,  alleged  an  en- 
tirely -  new  and  distinct  cause  of  action ;  and 
tbat  such  an  amendment  could  not  lawfully  be 
allowed,  so  as  to  i-elate  back  to  the  commence- 
ment of  the  action,  inasmuch  as  the  plaintiff's 
cause  of  action  was  barred  by  the  limitation  of 
two  years  before  she  undertook  to  sue  as  admin- 
istratrix. 

"It  seems  to  us,  however,  that,  aside  from  the 
capacity  in  which  the  plaintiff  assumed  to  bring 
lier  action,  there  is  no  substantial  difference  be- 
tween her  original  and  amended  petitions.  In 
the  former,  as  in  ttte  latter,  it  waff  sufficiently 
averred  tliat  the  dec^sed  came  to  his  deatn 
through  injuries  suffered  while  he  was  employed 
by  tne  defendant  railroad  company  in  inter- 
state commerce;  that  bis  death  resulted  from 
the  negligence  of  the  company  and  by  reason  of 
defects  iu  one  of  its  locouiotive  engines,  due  to 
its  negligence ;  and  tbat,  since  the  deceased  died 
unmarried  and  childless,  the  plaintiff,  as  his 
sole  surviving  parent,  was  the  sole  beneficiary 
of  the  action,  it  is  true  the  original  petition  as- 
serted a  right  of  action  under  the  laws  of  Kan- 
sas, without  making  reference  to  the  act  of 
Congress.  But  the  court  was  presumed  to  be 
cognizant  of  the  enactment  of  the  Employers' 
Liability  Act,  and  to  luiow  that,  with  respect 
to  the  responsibility  of  interstate  carriers  by 
railroad  to  their  employes  injured  in  such  com- 
merce after  its  enactment,  it  had  the  effect  of 
superseding  state  laws  upon  the  subject.  Sec- 
ond Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  R.  Co.)  223  U.  S.  1, 
53,  32  Sup.  Ct  169,  66  L.  Ed.  327,  347,  38  L. 
It.  A.  (N.  S.)  44.  Therefore  the  pleader  was 
not  required  to  refer  to  the  federal  act,  and  the 
reference  actually  made  to  the  Kansas  statute 
no  more  vitiated  the  pleading  than  a  reference 
to  any  other  repealed  statute  would  have  done. 

"It  is  true  that,  under  the  federal  statute, 
the  plaintiff  could  not,  although  sole  beneficiary, 
maintain  the  action  except  as  personal  repre- 
sentative. So  it  was  held  in  American  U.  Co.  v. 
Birch,  224  V.  S.  547,  32  Sop.  Ct  603,  56  L.  Ed. 
879.  But  in  that  case  there  was  no  offer  to 
amend  by  joiniiig  or  substituting  the  personal 
representative,  and  this  court  while  reversing 
the  judgment  did  so  without  prejudice  to  such 
rights  as  the  personal  representatives  might 
have.  The  decision  left  untouched  the  question 
of  the  propriety  of  such  an  amendment  as  was 
applied  for  and  allowed  in  the  case  before  as — 
an  amendment  that  without  in  any  way  modify- 
ing or  enlarging  the  facts  upon  which  the  action 
was  based,  in  effect  merely  indicated  the  ca- 
pacity in  which  the  plaintiff  was  to  prosecute 
the  action.  The  amendment  was  clearly  within 
section  954,  Rev.  Stat  [U.  S.  Cbmp.  St.  1913,  & 
1591]. 

"Nor  do  we  think  it  was  equivalent  to  the 
commencement  of.  a  new  action,  so  as  to  render 
it  subject  to  the  two-year  limitation  prescribed 
by  section  6  of  the  Employers'  Liability  Act. 
The  change  was  in  form  rather  than  in  sub- 
stance. Stewart  v.  Baltimore  &  O.  R.  Co.,  168 
U.  S.  445.  18  Sup.  Ot.  105,  42  L.  Ed.  637.  It 
introduced  no  new  or  different  cause  of  action, 
nor  did  it  set  up  any  different  state  of  facts  as 
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to  the  ground  of  action,  and  therefore  it  related 
back  to  the  beginninf;  of  the  suit  Texas  &  P. 
R.  Co.  V.  Cox,  145  U.  S.  503,  603,  12  Sap.  Ct 
905,  36  L.  Ed.  829,  832 ;  Atlantic  &  P.  K.  Co. 
T.  Laird,  164  U.  S.  393,  395,  17  Sup.  Ct  120, 
41  L.  Ed.  485,  486.  See,  alao,  McDonald  v.  Ne- 
braska, 41  C.  C.  A.  278,  101  Fed.  171,  177,  178 : 
Patillo  T.  Allen-West  Commission  Co^  65  C. 
C.  A.  508,  131  Fed.  680 :  Reardon  v.  Balakala 
ConsoL  Copper  Co.  (C.  CJ  193  Fed.  189.  Re- 
liance is  placed  by  plaintia  in  error  upon  Union 
P.  R.  Co.  V.  Wyler,  158  U.  S.  285,  15  Sup.  Ct 
877,  39  L.  Ed.  983.*' 

There  was  in  the  present  case  no  amend- 
ment of  the  declaration,  so  as  to  enable  us  to 
sustain  the  right  of  action  In  this  case  under 
authority  of  the  Wulf  Case,  supra.  Clearly, 
then,  the  preseut  case,  as  to  the  right  of  the 
plaintiff  to  maintain  her  suit  in  the  charac- 
ter, capacity,  and  right  in  which  she  sued, 
must  fall  under  and  be  governed  by  the  au- 
thority of  American  Railroad  Co.  v.  Birch, 
snpra.  There  can  be  no  doubt,  upou  the 
averments  of  plaintiff's  pleadings  and  the 
facts  as  developed  on  the  trial,  but  tliat  plain- 
tiff's husband,  Bonham,  was  at  the  date  of 
his  death  engaged  in  interstate  commerce 
within  the  meaning  of  the  Employers'  Liabil- 
ity Act,  as  that  act  was  construed  by  the  Su- 
preme Court  of  the  United  States  in  Martin 
Pedersen  v.  Delaware,  Lackawanna  &  West- 
em  R.  Co.,  229  U.  S.  146,  33  Sup.  a.  648,  57 
L.  Bd.  1125,  Ann.  Gas.  1914C,  153.  In  that 
case,  it  appeared  that  the  defendant  was  op- 
erating a  railroad  for  the  transportation  of 
passengers  and  freight  in  interstate  and  in- 
trastate commerce,  and  the  plaintiff  was  an 
ironworker  employed  by  the  defendant  in 
the  operation  and  repair  of  some  of  Its  bridg- 
es and  tracks  at  or  near  Hobokeu,  N.  J.  In 
the  afternoon  of  his  injury,  the  plaintiff  and 
another  employe,  acting  under  the  direction 
of  their  foreman,  were  carrying  from  a  tool 
car  to  a  bridge  known  as  the  Duffield  bridge 
some  bolts  or  rivets,  which  were  to  be  used 
by  them  that  night,  or  very  early  the  next 
morning,  in  repairing  that  bridge,  the  re- 
pairing to  consist  in  taking  out  an  existing 
girder  and  inserting  a  new  one.  The  bridge 
could  be  only  reached  by  passing  over  an  in- 
tervening temporary  bridge  at  James  avenue. 
These  bridges  were  being  regularly  used  in 
both  interstate  and  intrastate  commerce. 
While  the  plaintiff  was  carrying  a  sack  of 
bolts  or  rivets  over  the  James  Avenue  bridge, 
on  his  way  to  the  Duffleld  bridge,  he  was  run 
down  and  injured  by  an  intrastate  passenger 
train  of  the  approach  of  which  its  engineer 
negligently  failed  to  give  any  warning.  It 
was  held  by  the  majority  of  the  court  that, 
under  the  foregoing  facts,  the  plaintiff  in 
that  case  was  engaged  in  Interstate  commerce 
within  the  meaning  of  the  Employers'  Liabil- 
ity Act,  and  the  present  case  clearly  falls 
within  the  authority  of  the  Pedersen  Case, 
supra. 

[3-5]  It  is,  howp"^—  '~'-*-<i  for  the  plain- 
tiff in  the  pres*''  question  as  to 
her  right  to  r  it  action  was 


not  made  in  the  trial  court  by  the  motion 
for  the  peremptory  Instnictlon,  and  in  aid  of 
this  insistence  it  is  urged  that  the  motion  for 
a  new  trial  made  by  the  railway  company 
does  not  specifically  call  the  trial  court's  at- 
tention to  the  point  now  under  consideration. 
Thia  insistence,  however,  is  well  met  by  the 
language  used  in  the  opliiion  of  the  court  in 
the  Wulf  Case,  supra,  where  it  Is  said: 

"It  is  true,  the  original  petition  asserted  a 
rigtit  of  action  under  the  laws  of  Kansas,  with- 
out making  reference  to  the  act  of  Congress. 
But  the  court  was  presumed  to  be  cognizant  of 
the  enactment  of  the  Employers'  Liability  Act, 
and  to  know  that,  with  respect  to  the  responsi- 
bUitv  of  interstate  carriers  by  railroad  to  their 
employes  injured  in  such  commerce  after  its  en- 
actment, it  bad  the  effect  of  superseding  state 
laws  upon  the  subject" — citing  cases  already 
heretofore  appearing  in  the  quotation  of  this 
part  of  the  opmion. 

Therefore  we  think  the  question  was  made 
by  the  motion  for  a  peremptory  instruction, 
and  was  called  to  the  attention  of  the  trial 
court  by  the  motion  for  a  new  trial,  which 
complained  of  the  action  of  the  trial  court  in 
its  failure  to  grant  the  peremptory  instruc- 
tion. Aside  from  all  this,  under  the  author- 
ity of  American  R.  Co.  v.  Birch,  supra,  the 
record  here  presents  a  fatal  lack  of  a  party 
absolutely  indispensable  to  the  validity  of 
the  Judgment,  and  of  course  it  results  that 
the  Judgment  must  be  reversed,  and  tbe  cause 
remanded  to  the  circuit  court  of  Morgan 
county;  but,  following  tbe  precedent  laid 
down  by  tbe  Supreme  Court  of  the  United 
States  in  American  R.  Go.  v.  Birch,  supra, 
and  the  decision  of  that  court  in  the  Wulf 
Case,  supra,  the  Judgment  in  the  present  case 
is  reversed,  without  prejudice  to  such  rights 
as  the  personal  representative  of  deceased 
may  have. 


SOUTHERN  BT.  CO.  y.  JENNINGS. 

(Supreme  Court  of  Tennessee.    Nov.  28,  1914.) 

1.  Eminent  Domain  (J  288*)— Appropriation 
OF  Railroad  Right  of  Wat— Action  fob 
Damages — Limitation  of  Actions. 

Where  a  railroad  company,  instead  of  insti- 
tuting condemnation  proceedings,  took  a  convey- 
ance of  land  from  the  life  tenant,  the  one-year 
period  of  limitations  prescribed  by  Shannon's 
Code,  I  1860,  did  not  apply  to  an  action  brought 
by  a  remainderman  to  recover  damages  for  the 
appropriation  of  such  land ;  such  section  not 
applying  where  land  is  not  taken  in  the  exercise 
of  tbe  power  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  t§  78S-788;  Dec  Dig.  S  288.*] 

2.  Eminent  Domain  (|  6*)— "Condbicnok"— 
"Appbopbiatob.  ' ' 

"Condemnor"  and  "appropriator"  necessar- 
ily include,  as  parts  of  their  meaning,  one  who 
oubjects  the  lands  of  another;  that  is,  in  recog- 
nition that  the  lands  are  those^  of  another  than 
the  condemnor,  and  that  there  is  need  that  such 
be  taken  from  such  other  and  vested,  as  by  way 
of  compulsory  sale,  in  the  appropriator. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  24-50;   Dec.  Dig.  §  6.* 

For  otlier  definitions,  see  Words  and  Phrases, 
Appropriator.] 


•For  other  ctn 


Uon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  IndezM 


Digitized  by  CjOOQIC 


Tena) 


SOUTHEBN  RY.  OO.  t.  JENNINQS 


83 


S.  RnCAINDKBS     (I     17*)— lOlUTATIORS— COIC- 
ICERCEMKNT  Of  PerIOD. 

The  aeTen-year  statute  of  limitations  will 

not  mn  against  the  interest  of  a  remaindennan 

in  land,  during  the  existence  of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Remainders, 

Cent  Dig.  {{  12-17;   Dec.  Dig.  {  17.»] 

4.  Eminent  Domain  (|  147*)— Appbopbiation 
'  OF  Land— MEABtrxE  or  Damaqes— Railboad 

HiOHT  OP  Wat. 

Where  a  railroad  company  takes  possession 
of  land  under  a  deed  from  the  life  tenant,  the 
measure  of  damages  recoverable  by  remainder- 
men for  the  company's  appropriation  of  the  land 
is  the  value  of  the  land  at  the  termination  of 
the  life  estate  raUier  than  at  tiie  date  of  the  tak- 
ing. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  394-^96;  Dec.  Dig.  1 147.*] 

Ippeal  from  Criminal  and  Law  Coart, 
Claiborne  County;  Xen  Hicks,  Judge. 

Action  by  William  Jennings  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

L.  D.  Smitli,  of  Knoxvllle,  and  Montgomery 
ft  Montgomery  and  John  P.  Davis,  all  of 
Tazewell,  for  appellant  W.  R.  Henderson, 
of  KnoxvUle,  for  appellee. 

WILLIAMS,  J.  Tills  salt  was  instituted 
by  William  Jennings  to  recover  of  the  rail- 
way company  damages  for  the  appropriation 
of  a  strip  of  land  originally  occupied  by  Its 
predecessor  In  title,  the  Morristown,  Cum- 
berland Gap  &  Ohio  Railroad  Company,  as  a 
right  of  way. 

The  company  sned  filed  a  plea  setting 
forth  that  the  land  In  question  was  taken  by 
such  predecessor  under  the  power  of  emi- 
nent domain  more  than  one  year  before  the 
action  was  commenced,  and  that  the  right  of 
action  was  barred. 

Both  the  trial  court  and  the  Court  of  Civil 
Appeals  ruled  against  the  company  on  this 
defense,  and  It  seeks  here  a  review  by  the 
writ  of  certiorari. 

[1]  It  appears  that  Jennings  acquired  title 
to  the  land  In  question  under  the  will  of  his 
grandfather.  This  will  devised  to  testator's 
son  a  life  estate  in  the  realty,  with  remain- 
der over  to  the  testator's  grandsons,  sons  of 
the  life  tenant.  William  Jennings,  one  of  the 
remaindermen,  acquired  the  Interests  In  re- 
mainder of  his  brothers^ 

In  1880  the  life  tenant  undertook  to  convey 
by  deed  to  the  Morristown,  Cumberland  Gap 
&  Ohio  Railway  Company  a  right  of  way  for 
railroad  purposes  over  the  devised  lands, 
and  the  company  at  once  entered,  construct- 
ed Its  track,  and  the  same  has  been  used 
ever  since  for  railroad  purposes. 

The  life  tenant  died  in  1911,  and  the  suit 
was  brought  shortly  thereafter,  November  8, 
1911. 

One  of  the  methods  prescribed  by  our 
statutes  for  compensation  for  the  taking  of 
private  property  by  a  railway  company 
through  the  exercise  of  the  power  of  eminent 


domain  Is  when  the  company,  without  previ- 
ous Institution  of  condemnation  proceedings, 
enters  upon  and  takes  possession  of  prop- 
erty without  a  contract  with  or  the  consent 
of  the  owner.  In  such  event  the  owner  is 
given  the  right  to  sue  for  damages  for  the 
taking.     Code  (Shannon)  i  1866.' 

The  statute  of  limitation  prescribed  as  a 
bar  to  snch  action  for  damages  is  as  follows: 

"The  owners  of  land  shall,  in  such  cases,  com- 
mence proceedings  within  twelve  months  after 
the  land  has  been  actually  taken  possession  of, 
and  the  work  of  the  proposed  internal  improve- 
ment begun,"  etc.    Code  (Shannon)  |  1867. 

The  contention  of  the  appellant  railway 
company  for  error  is  that,  when  the  company 
took  possession  of  the  strip  of  land  la  ques- 
tion for  railroad  purposes,  It  thereby  appro- 
priated the  land  as  such,  necessarily  affect- 
ing the  estate  in  remainder,  and  so  far  forth 
that  the  right  of  the  owner  of.  the  remainder 
estate  to  sue  for  compensation  began  on  the 
date  of  the  taking  and  expired  with  the  12 
months'  period  limited. 

The  fundamental  error  in  this  Insistence 
we  conceive  to  lie  in  its  assumption  that  the 
company  In  respect  to  the  land,  at  the  time 
It  was  taken  into  possession  by  it,  occupied 
the  attitude  of  a  condemnor  pursuing  the 
statutory  right  or  mode.  The  land  was  orig- 
inally taken  by  the  company,  not  in  the  ex- 
ercise of  the  granted  power  of  eminent  do- 
main, but  by  virtue  of  a  private  contract 
with  and  conveyance  from  one  who  claimed 
to  convey  the  entire  title  to  and  not  a  mere 
life  estate  in  the  right  of  way. 

It  Is  true  that  the  conveyor  was,  in  fact, 
only  a  tenant  for  life,  but  the  company  under 
his  deed  entered,  claiming  in  nonrecognition 
and  disregard  of  the  title  of  the  remainder- 
men. After  BO  entering,  the  company  must 
be  taken  to  have  held  the  land  as  its  own. 

A  railway  company  may,  as  a  person  in- 
vested with  the  right  of  eminent  domain,  pro- 
ceed in  either  of  two  ways:  First,  directly 
as  a  petitioner  to  have  the  land  laid  off  and 
damages  assessed ;  or,  second,  indirectly  by 
entering  and  occupying,  leaving  the  land- 
owner to  bring  suit  for  damages,  as  above 
outlined. 

[2]  Whether  the  one  or  the  other  mode  of 
taking  is  pursued,  it  Is  the  same  power  that 
is  exercised  and  an  equivalent  legal  act — 
that  of  an  empowered  condemnor,  who  "may 
take  the  real  estate  of  individuals"  (Code,  { 
1844)  as  a  "party  seeking  to  apprc^riate 
such  land"  (section  1846).  "Condemnor" 
and  "appropriator"  necessarily  include,  as 
parts  of  their  meaning,  one  who  subjects  the 
lands  of  another  as  such ;  that  is,  in  recog- 
nition that  the  lands  are  those  of  another 
than  the  condemnor,  and  that  there  Is  need 
that  such  be  taken  from  such  other  and  rest- 
ed, as  by  way  of  compulsory  sale.  In  the  ap- 
propriator. 

In  the  case  of  Re  Olean,  the  Court  of  Ap- 
peals of  New  Tork  dealt  with  this  question 


•For  ether  cases  see  seme  topic  and  seetloa  NDMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indazei 


Digitized  by 


Google 


84 


171  SOUTHWESTERN  REPORTER 


(r«in. 


of  the  legal  attitude  of  a  condemnor,  in  that 
case  a  Tillage  which  was  endeavoring,  In  a 
street  condemnation  proceeding,  to  show  a 
dedication  of  the  land  by  the  landowner  to 
the  Tillage,  Finch,  J.,  said : 

"I  do  not  see  how  the  village  of  Olean  can 
raise  the  question  of  a  dedication  to  the  public 
use  in  this  proceeding,  for  its  very  existence  and 
prosecution  necessarily  involves  an  admission  of 
the  landowner's  right  and  an  inquiry  into  his 
damages  resulting  from  a  necessary  taking  of 
that  right  •  ♦  ♦  The  municipality  waived 
any  such  claim.  If  it  existed,  by  proceeding  un- 
der the  charter  to  condemn  the  landowner's  right 
and  to  assess  his  damages  for  what  was  pro- 
posed to  be  taken  from  him.  Manifestly  the  vil- 
lage conceded  his  right  when  it  instituted  a  pro- 
ceeding to  take  it  away,  and  nnder  a  provision 
of  the  charter  having  no  application,  except 
where  there  is  an  owner  other  than  the  village, 
and  whose  title  is  to  be  divested.  To  say  that 
there  is  not  such  owner,  and  that  the  easement 
sought  to  be  condemned  belongs  to  the  municipal 
corporation  by  the  act  of  the  owner,  is  to  deprive 
the  procoediuc  of  all  foundation."  135  N.  Y. 
341,  32  N.  E.  9,  17  L.  I{.  A.  640;  Re  Tonkers, 
117  N.  Y.  564,  23  N.  E.  G(tl ;  Geneva  v.  Hen- 
son,  105  N.  Y.  4:15,  88  N.  E.  1104;  Common- 
wealth V.  Bisby,  37  lian.  253, 16  Pac.  241 ;  San 
Jos«  V.  Reed,  05  Cal.  242,  3  Pac.  806;  San 
Jos6  v.  Freyschlag,  56  Cal.  S;  Langford  v.  Unit- 
ed States,  101  U.  S.  341,  25  L.  Ed.  1012. 

The  principle  underlying  the  cases  compels 
a  holding  that,  having  maintained  during  the 
period  it  held  the  land  the  attitude  of  a 
claimant  of  the  land  as  its  own,  the  appel- 
lant company  cannot  invoke  the  protection 
of  a  statute  which  limits  the  time  within 
which  the  owner  may  sue  for  compensation 
for  a  taking  by  a  condemnor,  or  haTe  impos- 
ed upon  the  owner  the  burden  of  a  statute  of 
limitation  incorporated  in  and  as  a  part  of 
the  eminent  domain  law,  no  reciprocal  bur- 
den of  which  is  to  fall  on  the  company,  such 
as  the  enforced  recognltioil  of  the  title  as  not 
being  its  own,  and  of  readiness  to  compen- 
sate the  owner  as  InToluntary  Tendor. 

"The  party  seeking  the  condemnation  con- 
cedes the  right  to  compensation  and  is  always 
willing,  as  a  matter  of  fact,  to  pay  a  certain 
sum."    Lewis,  Eminent  Domain,  S  426. 

Only  the  amount  remains  to  t>e  Judicially 
ascertained,  ordinarily. 

Presumably  the  Legislature  fixed  the  short 
period  of  limitation  of  one  year  because  of 
this  legal  attitude  of  the  condemnor.  That 
statute  is  not,  in  essence,  one  that  looks  to 
adverse  possession. 

[3]  The  foundation  of  the  company's  hold- 
ing wos  not  any  proceeding,  or  its  equiva- 
lent, as  above  stated,  to  condemn  or  take  un- 
der the  statute,  but  a  couTeyance  that  was 
hostile  to  the  right  of  plaintiff  as  remainder- 
man. Manifestly,  then,  the  company  so 
claiming  ownership  can  only,  as  against  an- 
other title  claimant,  resort  for  repose  to  the 
seTen  years'  statute  of  limitation  relating  to 
possession  of  realty,  hostile  in  character. 

That  statute  is  not  pleaded  or  relied  on 
by  the  appellant  company,  nor  could  it  be 
successfully,    since   It    could   not   have   run 


against  the  remaindermen  during  the  exist- 
ence of  the  life  estate.  Smith  t.  Cross,  125 
Tenn.  (17  Cates)  160,  140  S.  W.  1060,  and 
cases  cited. 

The  appellant  company  relies  upon  the 
case  of  Shortle  t.  Terre  Haute  *  I.  R.  Co., 
131  Ind.  338,  30  N.  B.  1084,  which  was  a 
proceeding  instituted  by  remaindermen  to 
IiaTe  damages  assessed  for  property  taken 
by  a  railroad  company.  It  was  there  held 
that,  by  force  of  an  express  statutory  pro- 
vision in  Indiana,  an  intervening  life  estate 
did  not  interfere  with  the  right  of  remainder- 
men to  sue  for  damages  or  prevent  the  stat- 
ute of  limitation  running  against  the  latter. 
It  Is  to  be  noted  that  the  railway  company 
in  that  case  entered  in  the  right  of  a  con- 
demnor and  not  .as  a  conveyee. 

The  appellee,  Jennings,  relies  upon  the 
case  of  Webster  v.  Pittsburg,  etc.,  R.  Co.,  78 
Ohio,  90,  84  N.  E.  592,  15  L.  R  A.  (N.  S.) 
1154,  but  In  that  case,  also,  the  railroad  com- 
pany did  not  enter  or  hold  under  a  deed; 
the  court  stating  that  "the  railroad  company 
took  possession  without  contract  and  with- 
out appropriation;"  and  it  was  held  that 
the  tenancy  for  life  prevented  the  statute's 
running  against  the  remaindermen. 

A  case  involving  a  taking  and  holding  by 
a  railway  company  of  a  right  of  way  imder 
a  deed  from  a  life  tenant  is  that  of  Smith  y. 
Railway,  88  Tenn.  (4  Pickle)  611,  13  S.  W. 
128,  where  it  was  said  tlxat  the  possession 
by  the  railroad  company  would  not  be  ad- 
verse to  the  remainderman  tintil  the  termi- 
nation of  the  life  estata  The  action  there 
was  by  the  remainderman  to  recover  dam- 
ages for  the  right  of  way  takoi. 

We  therefore  bold  that  the  appellant  com- 
pany cannot  rely  upon  the  one-year  statute 
of  limitation  Invoked  by  it. 

[4]  Under  another  assignment  of  error,  the 
railway  company  insists  that  the  measure  of 
the  appellee's  recovery  is  the  value  of  the 
land  as  of  the  date  of  its  predecessor's  orig- 
inal entry  thereon.  The  decision  of  this 
point  is  governed  by  what  is  said  aboTe  in 
relation  to  the  rights  of  the  remainderman. 
The  right  of  action  of  the  remainderman  ac- 
crued at  the  termination  of  the  life  estate, 
and  the  Talue  of  the  land  end  the  amount  of 
incidental  damages  could  not  be  tested  as 
of  a  date  prior  to  the  existence  of  the  cause 
of  action,  and  should  be  fixed  as  of  the  time 
that  right  arose. 

Affirmed. 


CHAMBERS  et  al.  t.  CHATTANOOGA  UN- 
ION RT.  CO.  et  al. 

(Supreme  Court  of  Tennessee.     Dec.  2,  1914.) 

L  Infants  (J  57*)-^CoNTBAcrrs— Dutt  to  Dis- 
affirm. 

Where  it  is  uncertain  whether  an  infant's 
contract  benefits  or  prejudices  her,  and  she  mar- 
ries while  yet  an  infant,  she  should  disaffirm 
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the  contract  within  a  reasonable  time,  if  she  de- 
sires to  avoid  it 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  Si  136-148. 151;  Dec  Dig.  {  B7.*] 

2.  IWFANTB     (S    80*)— DEia>— DtJTT    TO    DlBAF- 
FtBM. 

An  infant's  deed  executed  in  consideration 
of  a  covenant  of  the  grantee,  which  is  void, 
-under  the  statute  of  frauds  becanse  not  capable 
of  being  performed  within  one  year,  being  void 
becanse  clearly  to  the  infant's  prejndice,  need 
not  be  disaffirmed. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  IS  41-49,  54,  55 ;   Dec.  Dig.  S  30.»] 

3.  Life  Estates  (S  8*)— Adveese  Possession 
VRDEB  Life  Tenant— Remainders. 

The  possession  of  a  life  tenant's  grantee 
cannot  become  adverse  to  the  remaindermen  un- 
til after  the  death  of  the  life  tenant 

[Ed.  Note.— For  other  caaea,  see  Life  Estates, 
Cent  Dig.  SI  24-28;   Dec.  Dig.  S  8.*] 

4.  Eminent  Dokain   (J  803*)  —  Appbopbia- 
TiON  OF  Land— Measure  of  Damages. 

The  damages  recoverable  by  a  remainder- 
man from  a  railroad  company  for  the  appropria- 
tion of  land  under  a  deed  from  the  life  tenant 
in  which  the  remainderman  joined  while  an  in- 
fant, were  properly  assessed  as  of  the  date  of 
the  death  of  the  life  tenant,  where  the  deed  was 
void  as  to  the  remainderman. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SI  815-817  ;  Dec.  Dig.  |  303.«] 

5.  EifiNENT  Domain   (|  266*)— Remedies   or 
Owners  —  Affbofbiation  or  Land  —  Be- 

iCAINDEBMEN. 

While  the  chancery  conrt  has  no  jurisdic- 
tion of  a  proceeding  brought  solely  for  the  con- 
demnation of  land  for  public  improvements,  or  to 
administer  the  relief  authorized  in  condemnation 
proceedings  under  Shannon's  Code,  |  1866,  it 
may  entertain  a  bill  in  equity  by  remaindermen 
to  have  their  rights  declared  as  against  a  deed 
from  the  life  tenant  nnder  which  a,  railroad 
company  claims  title  to  its  right  of  way,  and 
may  grant  complete  relief  In  respect  thereto. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  604-696,  702,  703,  705;  Dec. 
Dig.  I  266.*] 

Appeal  from  Chancery  Conrt,  HBmllton 
Oonnty;   T.  M.  McConnell,  Chancellor. 

Salt  by  Grace  Chambers  and  others  against 
the  Chattanooga  Union  Railway  Company 
and  others.  From  decree  for  defendants, 
plaintiffs  appeal.    AlBrmed. 

Flnlay,  Campbell  Sc  Coffey,  of  Chattanooga, 
for  appellants.  Shepherd,  Fleming  A  Shep- 
herd, of  Chattanooga,  for  appellees. 

NEIL,  C.  J.  The  case  Is  one  wherein  Mary 
M.  Thnrman,  the  mother  of  complainants,  be- 
ing then  the  remainderman,  Joined  with  the 
life  tenant  tn  a  conveyance  of  certain  land 
to  the  railroad  company  for  right  of  way 
while  she  was  an  Infant  and  unmarried.  This 
was  In  1892.  She  was  then  18  years  of  age. 
She  married  in  1894,  being  still  under  21. 
She  remained  covert  untU  1905,  when  she 
died,  leaving  complainants  her  only  heirs  at 
law.  The  life  tenant  died  In  1910.  The  pres- 
ent suit  was  brought  a  few  months  there- 
after, 18  years  after  the  mother  of  complain- 
ants made  her  deed.  The  consideration  of 
that  deed  was  as  follows:  That  Is,  a  verbal 
agreement  on  the  part  of  the  railway  com- 


pany to  erect  a  depot  on  the  land,  to  be 
known  as  Thnrman  Station,  to  bnUd  a  spur 
track  and  maintain  It  for  the  sole  use  and 
benefit  of  the  owners  of  the  property;  that 
the  freight  rates  should  not  exceed  |8  per 
car  to  any  point  on  the  line;  that  not  less 
than  16  passenger  cars  per  day  would  pass 
and  stop  at  said  depot ;  that  passengers  would 
be  received  and  discharged  at  that  point;  and 
that  the  spur  track,  depot,  and  passenger 
service  should  be  maintained  during  the  use 
of  the  right  of  way  by  the  grantee  or  Its  suc- 
cessors. In  fact,  a  small  depot  was  erected, 
and  a  spur  track  laid,  both  of  which  were 
maintained  for  two  or  three  years,  and  the 
passenger  train  service  was  rendered  for 
about  the  same  period.  However,  all  were 
then  discontinued,  and  have  never  since  been 
resumed. 
[1]  The  rale  was  long  ago  laid  dovm: 

"When  the  court  can  pronounce  the  contract 
to  be  to  the  infont's  prejudice,  it  is  void;  when 
to  his  benefit  as  for  necessaries,  it  is  good ;  and, 
when  the  contract  is  of  an  uncertain  nature  as 
to  benefit  or  prejudice,  it  is  voidable  only  at  the 
election  of  the  infants."  ST*afiford  v.  Ferguson, 
3  Lea  (71  Tenn.)  292,  294  (31  Am.  Rep.  630). 

If  the  case  stated  falls  under  the  third  di- 
vision of  the  rule,  the  bill  must  be  dismissed, 
because  although  complainants*  mother  was 
an  Infant  when  she  made  the  deed,  and  sub- 
sequently married  while  still  an  infant,  it  be- 
came her  duty,  although  under  coverture,  to 
disaffirm  within  a  reasonable  time,  since  the 
disabilities  of  Infancy  and  coverture  cannot 
be  tacked.  Lancaster  v.  Lancaster,  13  Lea 
(81  Tenn.)  126,  131  et  seq.,  an  authority  pre- 
cisely in  point  Mary  M.  Thurman  lived  13 
years  after  the  execution  of  the  deed,  and 
this  would  be  sufficient  time  from  which  to 
infer  an  affirmance.  Scott  v.  Buchanan,  11 
Humph.  (58  Tenn.)  46& 

[2]  On  the  other  hand,  If  the  case  falls 
under  the  first  division  of  the  rule,  the  result 
must  be  quite  different  We  are  of  the  opin- 
ion that  it  should  be  so  classed.  A  deed  of 
an  Infant's  land  without  consideration  is 
void,  not  merely  voidable.  Swafford  v.  Fer- 
guson, supra;  Robinson  v.  Coulter,  6  Pick. 
(90  Tenn.),  705,  18  S.  W.  250,  25  Am.  St  Rep. 
708.  It  is  true  that  we  cannot  say  the  deed 
was  wholly  without  consideration,  but  it  was 
so  nearly  so  that  we  can  confidently  affirm 
that  it  was  to  the  infant's  prejudice.  The 
covenant  of  the  railway  company  being  ver- 
bal only,  and  not  capable  of  being  performed 
within  one  year,  was  void  under  the  statute 
of  frauds.  Therefore  there  was  no  obligation 
on  the  part  of  the  infant  to  disaffirm.  In 
law,  the  deed  was  only  that  of  the  life  tenant 
The  latter  lived;  as  stated,  until  1910,  and 
the  present  complainants,  the  heirs  of  the 
infant,  could  not  sue  until  that  time. 

[3-6]  The  status,  then,  was  the  railroad 
was  in  possession.  As  to  complainants,  the 
possession  became  adverse  only  on  the  death 
of  the   life  tenant,   and  the   damages   were 
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properly  assessed  as  of  that  date.  We  bare 
no  doubt  they  could  have  instituted  proceed- 
ings in  the  circuit  court  under  Shan.  Code, 
i  1S66,  for  damages  in  the  customary  way  or 
for  the  appointment  thereunder  of  a  jury  of 
view,  and  have  had  th^  rights  adjudged 
accordingly.  The  course  they  pursued,  how- 
ever, was  to  come  into  chancery  to  have  the 
deed  declared  void,  and  as  incidental  relief 
to  have  the  damages  assessed.  The  chancel- 
lor approved  this  practice,  referred  the  mat- 
ter to  the  master,  and  the  damages  have  been 
assessed  through  a  commission  agreed  on  by 
the  parties,  on  the  report  of  which  commis- 
sion the  master  based  his  findings,  and  no 
exceptions  were  filed  to  the  amount  so  found. 
It  is  said,  however,  that  the  chancery  court 
had  no  Jurisdiction  of  the  subject-matter.  It 
is  true  that  court  has  no  jurisdiction  of  a 
proceeding  brought  solely  for  the  condemna- 
tion of  land  for  public  Improvements,  or  to 
administer  the  relief  provided  by  section 
1866,  supra,  in  lieu  of  regular  condemnation 
proceedings,  where  the  railway  company  has 
entered  on  the  land  without  instituting  such 
proceedings,  and  without  the  owner's  consent; 
but  the  complainants  bad  the  right  to  file 
their  bill  In  equity,  as  heirs  of  their  mother 
(Matherson  v.  Davis,  2  Cold.  443;  Walton  v. 
Gaines,  94  Tenn.  420,  29  S.  W.  458),  to  have 
their  rights  declared  as  against  the  deed  un- 
der which  defendant  was  claiming;  and  the 
court,  having  thus  obtained  Jurisdiction, 
would  not  turn  the  parties  away  without 
settling  the  whole  controversy  and  granting 
complete  relief.  The  fact  that  a  suit  In  eq- 
uity was  unnecessary,  because  complainants 
might  have  gone  into  the  circuit  court,  would 
not  change  the  matter.  They  could  not  enter 
and  eject  the  railway  company.  It  was  ma- 
terial that  they  should  obtain  legal  relief. 
The  chancery  court  had  power  to  interpret 
the  clause  in  question,  construe  the  deed  in 
connection  therewith,  and  to  declare  that  the 
complainants,  under  such  true  construction, 
were  not  bound  by  the  deed.  Having  obtain- 
ed Jurisdiction  for  this  purpose,  the  court 
could  go  further  and  give  complete  relief,  as 
stated. 

The  decree  of  the  chancellor  must  be  af- 
firmed, with  costs. 


HAMILTON  NAT.  BANK  v.  BBBEDBN  et  al. 
(Supreme  Court  of  Tennebaee.  Nov.  28,  1914.) 
Bills   and   Notes  (§  266*)— lNnoBBE»— Dis- 

0HABO1E— BlXTENSION    OF   TlUX   0»    PaTUKNT. 

At  the  maturity  of  notes  tiven  in  renewal 
of  other  notes,  the  maker  explained  to  the  holder 
that  a  surety  on  the  notes  was  ill,  and  that  his 
siipature  to  renewal  notes  could  not  then  be  ob- 
tained, and  the  holder  accordingly  accepted  the 
sums  required  as  discounts  for  renewals,  on  con- 
dition that  the  maker  should  get  renewal  notes 
properly  signed  by  the  surety  as  soon  as  his 
condition  would  permit.  No  new  notes  were 
signed  by  the  maker  and  left  with  the  holder. 
Held,  that  there  was  no  agreement  binding  upon 
the  holder  to  extend  the  time  of  payment,  with- 


in Negotiable  Instruments  Law  (Acts  1889,  c. 
94)  S  120,  subd.  6,  providing  that  a  party  sec- 
ondarily liable  is  discharged  by  any  agreement 
binding  npon  the  holder  to  extend  the  time  of 
payment,  unless  made  with  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right  of 
recourse  against  him  is  expressly  reserved,  and 
the  surety  was  not  therefore  discharged,  since 
,the  holder  agreed  to  permit  renewals  only  on 
condition  that  the  surety  would  sign  the  renewal 
notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  581-599;  Dec.  Dig.  | 
256.*] 

Appeal  from  Chancery  Court,  Hamilton 
County;   T.  M.  McConnell,  Chancellor. 

Suit  by  the  Hamilton  National  Bank 
against  A.  B.  Breeden  and  others.  From  a 
decree  in  favor  of  plalntifT,  defendants  ap- 
peal.   Afllrmed. 

Garvin  &  Cantrell,  of  Chattanooga,  for 
Hamilton  Nat  Bank.  Sizer,  Chambliss  & 
Chambllss,  of  Chattanooga,  for  A.  B.  Breeden 
et  al. 

WILLIAMS,  J.  The  bank  filed  a  bill  of 
complaint  against  Breeden  and  Cook  to  recov- 
er on  three  notes,  one  for  the  sum  of  ?500,  an- 
other for  the  sum  of  $2,000,  and  the  third  for 
the  sum  of  $1,000,  which  were  executed  by 
the  Breeden  Medicine  Company,  as  maker,  to 
the  bank  for  money  borrowed  by  that  compa- 
ny; defendant  Cook  being  treated  for  the 
purposes  of  this  decision,  as  a  surety  thereon 
for  a  consideration  paid  by  the  company. 
Cook  alone  la  contesting  the  payment  of  the 
notes;  his  contention  being  that  the  bank 
had  made  a  binding  agreement  vrlth  the  medi- 
cine company  without  his  knowledge  or  con- 
sent, and  without  any  express  reservation 
of  the  right  of  recourse  against  him,  where- 
by the  time  of  payment  was  extended,  and 
that  he  thereby  was  released. 

The  record  discloses  the  facts  pertinent  to 
be:  The  notes  In  suit  were  remote  renewals 
of  the  original  notes  of  the  series.  It  was 
the  custom  of  the  president  of  the  maker  com- 
pany to  go  to  the  bank  on  maturity  dates 
and  renew  the  obligations,  delivering  renewal 
notes  properly  signed  by  Cook,  but,  when  the 
said  notes  matured,  the  president,  Breeden, 
explained  to  an  assistant  cashier  of  the  bank, 
who  had  charge  of  that  department  of  the 
business,  that  Cook  was  111  in  a  hospital  and 
could  not  be  seen  in  order  to  get  his  signa- 
ture. It  may  be  stated  that  the  sums  requir- 
ed as  discount  on  the  several  notes  were  ac- 
o^ted,  but  on  condition  that  the  maker  should 
get  renewal  notes  properly  signed  by  Cook 
so  soon  as  his  condition  would  permit  As 
this  course  had  been  pursued  previously 
when  Cook  was  absent  from  the  city,  the  as- 
sistant cashier  presumed  that  Cook  would 
Join  in  the  execution  of  renewal  notes  as  he 
had  done  on  such  former  occasions.  Accord- 
ingly, on  the  agreement  that  such  renewals 
would  be  brought  in,  he  accepted  the  discount 
sums,  and  without  entering  any  credits  ot  In- 
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terest  paid,  On  the  notesi  he  attadied  to  each 
a  "discomtt  tag,"  Indicating  that  Che  respec- 
tive notes  were  to  mature  on  the  future  dates 
to  which  Interest  waa  paid,  and  entries  were 
made  on  the  bank's  discount  register.  Indicat- 
ing that  the  notes  In  suit  were  "ipald."  How- 
ever, the  notes  thus  tagged  were  placed  and 
carried  In  an  "Incomplete  file"  on  the  desk 
of  the  assistant  cashier,  awaiting  the  coming 
In  of  the  renewal  notes.  They  were  kept 
separate  from  notes  completed  as  to  renewal. 
The  entries  appear  to  have  been  made  in  an- 
ticipation of  the  redemption  of  the  promise 
to  bring  in  regular  renewals.  No  new  notes 
were  signed  by  the  maker  and  lodged  with 
the  banlE. 

The  Negotiable  Instruments  ILaw  (Acts 
1899,  c.  94)  in  secticm  120  (Q)  provides  that  a 
party  secondarily  liable  on  a  negotiable  In- 
strument Is  discharged: 

"By  an  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment,  or  &>  postpone 
the  holder's  right  to  enforce  the  instrument, 
unless  made  with  the  assent  of  the  party  sec- 
ondarily liable,  or  unless  the  right  of  recourse 
against  such  party  is  expressly  reserved." 

We  think  the  fundamental  error  in  the 
c«mtentlon  of  the  8uret7.  Cook,  touching  the 
transaction  on  maturity  date,  outlined  above, 
is  In  premising  that  there  was  effective  any 
"agreement  binding  upon  the  holder  to  ex- 
tend the  time  of  payment"  Until  such  agree- 
ment Is  made,  expressly  or  by  implication, 
there  does  not  come  up  for  consideration  the 
subsequent  clause  of  the  quoted  section  in 
respect  to  the  effectuation  of  the  surety's  re- 
lease, "unless  the  right  of  recourse  against 
such  party  Is  expressly  reserved."  In  other 
words,  the  express  reservation  of  the  right 
of  recourse  is  to  be  conceived  of  as  being 
incorporated  as  a  dependent  Incident  in  and 
to  the  main  agreement  between  the  maker 
and  the  bank,  binding  upon  the  former,  as 
bolder,  to  extend  or  postpone. 

By  the  terms  of  such  main  agreement  in 
the  pending  case,  there  was  to  be  no  exten- 
sion proper,  and  no  renewals,  except  on  con- 
dition that  Cook  would  sign  the  renewal 
notes. 

In  the  case  of  Kuhlman  v.  Leavens,  Sxecu- 
tor,  5  Okl.  562,  50  Pac.  171,  Interest  on  a  note 
was  paid  In  advance,  with  the  understanding 
between  the  holder  and  the  principal  that 
the  sureties  would  agree  to  an  extension. 
The  sureties  had  no  knowledge  of  the  ar- 
rangement, but  it  was  held  that  the  exten- 
sion was  In  effect  conditional  on  the  assent 
of  the  sureties,  and  they  were  still  bound  by 
the  contract.  In  the  course  of  the  opinion 
the  court,  citing  Barrett  v.  Davis,  104  Mo. 
549,  16  S.  W.  377,  said: 

"If  it  is  a  conditional  contract  dependent  upon 
tlie  assent  of  the  sureties,  it  will  not  release 
them,  l>ecause,  until  their  assent  is  given,  it  is 
not  binding  between,  holder  and  maker  of  the 
note,  and  consequently  cannot  prejudice  the 
rights  of  the  sureties." 

The  case  of  Miller  v.  McCallen,  89  Iowa, 
681,  29  N.  W.  942,  is  directly  In  point    In 


I  that  case;  taking  the  distinction  between  ex- 
tension and  renewal,  the  court  said: 

"The  facts  appear  to  be  that  the  plaintiffs 
are  proprietors  of  the  Lyon  County  Bank ;  that 
McCallen  borrowed  money  at  the  bank,  and 
gave  the  note  in  question,  with  Wagner  as  sure- 
ty; that,  some  time  after  the  note  fell  due,  he 
went  into  the  bank  and  paid  the  accrued  inter- 
est on  the  note,  and  also  signed  another  note, 
which  it  waa  expected  Wagner  would  sign,  as 
a  renewal  note,  and  at  the  same  time  he  paid 
a  certain  amount  as  discount  on  the  renewal 
note,  but  the  old  note  was  not  surrendered,  and 
was  not  to  be  surrendered  unless  Wagner  sign- 
ed the  renewal  note,  which  be  never  did.  The 
plahitiff  Miller  testified  that  there  was  no  agree- 
ment or  conversation  in  regard  to  the  extension 
of  the  note  in  suit.  •  •  •  What  was  done, 
indeed,  was  inconsistent  with  the  idea  of  the  ex- 
tension of  the  note.  Wluit  was  done  was  for  the 
purpose  of  a  renewal,  which  would  have  been 
entirely  unnecessary,  if  there  had  been  an  agree- 
ment for  an  extension  of  the  original  note. 

"The  defendant  contends  that  the  payment  of 
discount  on  the  renewal  note  shows  an  extension 
of  the  original  note,  bat  it  appears  to  us  that  be 
wholly  misconceives  the  situation.  Renewal  did 
not  take  place,  and  for  the  reason  that  the  re- 
newal note  was  not  fully  executed.  If  renewal 
had  taken  place,  the  old  note,  of  course,  would 
have  been  discharged,  and  Wagner  would  have 
had  no  occasion  to  plead  a  rdease  of  himself 
by  extension.  The  payment  of  discount  on  the 
renewal  note  was  in  anticipation  that  it  would 
be  fully  executes  and  accepted  in  renewal." 

In  Bank  of  Uniontown  v.  Mackey,  140  IT. 
S.  220,  11  Sup.  Ct  844,  35  L.  Ed.  487,  it  ap- 
peared that  the  plaintiff  bank  had  signified 
Its  willingness  to  take  renewal  notes  of  the 
parties  who  had  executed  the  original  notes, 
and,  the  surety  being  too  sick  to  Join  In  tlie 
execution  of  the  new  notes,  the  bank  sent  to 
the  maker  a  statement  of  the  interest  for 
four  months  and  a  blank  note  to  be  executed 
by  the  maker  and  his  surety  when  the  latter 
should  be  able  to  do  so.  The  interest  was 
remitted  and  received;  but  the  court,  through 
Mr.  Justice  Gray,  said: 

"Such  interest  was  paid  by  the  principal  and 
received  by  the  plaintiff  after  the  surety's  death ; 
the  plaintiff  at  that  time  being  ignorant  of  bis 
death,  and  expecting  that  the  principal  would 
procure  and  deliver  renewal  notes  as  before  pro- 
po:>ed,  and  nothing  being  then  said  as  to  an 
aprrcement  for  an  extension  of  time,  or  as  to  the 
effect  of  the  payment  of  Interest.  No  present 
agreement  for  an  extension  of  time  can  be  in- 
ferred from  the  mere  payment  of  interest,  under 
such  circumstances.  The  necessary  conclusion 
from  the  facts  found  is  that  the  plaintiff  never 
agreed  to  extend  payment  of  the  old  notes,  ex- 
cept upon  receiving  new  ones  signed  by  both 
makers,  which  were  never  given ;  and  that  the 
payment  of  interest  has  no  effect  upon  the  ease, 
except,  as  admitted  in  the  complaint,  by  way 
of  deduction  from  the  amount  that  the  plaintiff 
is  entitled  to  recover." 

See,  also,  Williams  v.  Martin,  2  Dnv.  (Ky.) 
491. 

While  the  cases  on  the  point  are  by  no 
means  numerous,  they  are  clear  to  the  effect 
that  the  sarety  is  not  released.  The  bank 
could  have  jsued  on  the  notes,  now  in  suit, 
at  any  time  within  the  period  In  contempla- 
tion for  the  renewals. 

The  case  of  National  Pari:  Bank  v.  Koeh- 
ler,  204  N.  Y.  174,  97  N.  B.  468,  relied  upon 
by  solicitors  of  the  surety,  is  not  pertinent. 
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since  there  it  was  an  established  fact  that 
the  holder  and  the  maker  of  the  note  had 
made  an  agreement  which  was  not  condition- 
al, and  the  question  discussed  was  whether 
the  terms  of  the  agreement  expressed  a  reser- 
vation of  the  creditor's  rights  against  the  in- 
dorscr — the  subsidiary  phase  which  we  have 
not  to  deal  with. 

The  defendant  relies  on  the  case  of  Union 
Bank  V.  McClung,  9  Humph.  98,  but  manifesto 
ly  that  case  is  not  in  conflict  with  what  is 
here  decided;  its  holding  being  that  an  agree- 
ment to  extend  may  be  implied  from  the  f^t 
that  interest  is  accepted  by  the  payee.  Here 
there  was  an  express  agreement  contra. 

The  chancellor's  decree  made  provision  for 
the  defendant  surety  receiving  credit  for  the 
Interest  paid,  as  was  done  in  Bank  of  Union- 
town  T.  Mackey,  supra;  and  that  decree  is 
affirmed. 


McUAVEM  T.  CLAKCX  et  aL    (No.  208.) 
(Supreme  Court  of  Arkansas.     Nov.  2,  1914.) 
Municipal  Cobpobationb  (8  450*)— Impbovk- 

UENT     DiSTBICT— ObOANIZATION  —  PUBUCA- 
TION  OF  ObDINANCB. 

Publication  of  an  ordinance  establishing 
an  improvement  district  must  be  according  to 
the  statute,  which  is  mandatory,  and  compli- 
ance with  which  is  jurisdictional,  so  that,  one 
of  the  lots  not  being  included  in  the  publica- 
tion, though  lots  on  both  sides  of  it,  and  owned 
by  ^e  same  parties,  are  included,  the  district  is 
not  created. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1078,  1074;  Dec 
Dig.  i  450.»] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martinean,  Cliancellor. 

Suit  by  Walter  McRaven  against  E.  J. 
Clancy  and  others.  Complaint  dismissed, 
and  plaintiff  appeala  Reversed  and  remand- 
ed, with  directions. 

This  suit  was  brought  by  a  property  owner 
within  the  limits  of  proposed  improvement 
district  No.  6,  East  Pulaski  Heights  addition. 
The  undisputed  facts  are  that  10  property 
owners  of  the  proposed  improvement  district 
addressed  to  the  dty  councU  of  Pulaski 
Heights  a  petition  praying  that  certain  lots 
and  blocks,  including,  among  others,  lots  10, 
11,  and  12  in  block  13  of  the  town  of  Pulaski 
Heights,  be  created  Into  an  Improvement 
district.  An  ordinance  was  passed  by  the 
city  council  granting  the  prayer  of  the  peti- 
tion and  designating  the  district  as  No.  6. 
In  the  publication  of  said  ordinance  lot  11  in 
block  13  was  omitted  from  the  pablication, 
although  it  was  included  In  the  original  pe- 
tition and  in  the  ordinance.  The  plaintiff  be- 
low brought  this  suit  to  restrain  the  commis- 
sioners from  proceeding  to  make  the  improve- 
ment contemplated  by  the  ordinance,  setting 
up  the  above  facts.  The  commissioners,  ad- 
mitting that  the  above  facts  were  true,  nev- 
ertheless claimed  that  the  ordinance  was  val- 
id for  the  following  reasons: 


"That  lot  10  and  the  west  half  of  lot  11,  block 
13,  town  of  Pulaski  Heights,  is  the  property  of 
F.  B.  T.  HoUenberg,  and  that  the  east  half 
of  lot  11,  block  13,  is  the  property  of  Cravens 
Hollenber;;  Reid;  that  lot  10  and  lot  12  were 
included  in  the  said  pablication  of  the  ordi- 
nance, and  that  these  being  in  the  same  owner- 
ship as  lot  11,  was  notice  to  each  of  the  owners 
of  lot  11  of  the  creation  of  said  district,  and 
was  a  sufficient  compliance  with  the  statute  as 
to  publication;  that  a  seoond  petition  contain- 
ing the  signature  of  a  majori^  in  value  of 
said  district  was  signed  by  both  Hollenberg  and 
Reid,  the  owners  of  lot  ll,  block  13,  and  was 
notice  to  each  of  them  of  the  creation  of  the 
district  and  the  extent  thereof." 

The  court,  upon  the  above  tindlsimted 
facts,  found  that  the  Inclusion  of  lots  10  and 
12,  block  13,  town  of  Pulaski  Heights,  in  the 
publication  of  the  ordinance  was  sufficient 
notice  to  the  owners  of  lot  11  of  the  forma- 
tion of  said  district,  and  that.  Inasmuch  as 
the  owners  of  lot  11  signed  a  second  petition 
praying  for  the  improvement,  it  was  immate- 
rial that  lot  11  was  not  shown  In  the  pub- 
lished ordinance,  and  that  the  statute  relat- 
ing to  the  publication  of  the  ordinance  had 
been  sufficiently  observed,  and  that  the  dis- 
trict had  been  validly  organized,  and  entered 
a  decree  dismissing  plaintiff's  complaint  for 
want  of  equity. 

L.  P.  Biggs,  of  Little  Rock,  for  appellant 
J.  B.  Webster,  of  Little  Rock,  for  appellees. 


WOOD,  J.  (after  stating  the  facts  as 
above).  In  Voss  v.  Reyburn,  104  Ark.  298- 
301,  148  S.  W.  610,  612,  this  court,  following 
the  decision  In  Crane  ▼.  Slloam  Springs,  67 
Ark.  30,  55  S.  W.  955,  held  that: 

"The  publication  of  the  ordinance  of  the  city 
council  establishing  the  district  as  reonired  by 
this  statute  is  mandatory  and  essential  to  the 
creation  of  a  local  improvement  district." 

We  further  held  that: 

"The  publication,  of  this  notice  in  the  man- 
ner prescribed  by  the  statute  is  jurisdictional, 
and  the  district  is  not  created  without  it" 

See  Norton  v.  Bacon,  168  S.  W.  1088. 

The  omission  from  the  publication  of  one 
lot  which  was  included  In  the  petition  and 
ordinance  creating  the  district  cannot  be  said 
to  be  an  Immaterial  variance.  The  statute, 
being  mandatory  and  Juri8dlcti<nuil,  must  be 
strictly  complied  with,  and  other  notice  than 
that  contained  in  the  statute  of  the  passage 
of  the  ordinance  is  not  sufficient,  and  cannot 
be  substituted  for  the  notice  prescribed  by 
the  statute.  It  matters  not,  therefore,  that 
the  owners  of  the  omitted  lot  had  notice  in 
some  other  way  of  the  proposed  creation  of 
the  district  The  district  was  not  created 
without  the  notice  prescribed  by  the  statute. 

It  follows  that  the  court  erred  In  dismiss- 
ing the  complaint,  and  the  Judgment  Is  there- 
fore reversed  and  the  dause  will  be  remand- 
ed, with  directions  to  enter  a  decree  perpetu- 
ally enjoining  the  appellees  from  proceeding 
to  make  the  proposed  improvement  under  the 
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■apposed  antbority  of  the  ordinance  creating 
Improvement  district  No,  6  of  tbe  town  of 
Pulaski  Heights. 


MOBBS  T.  STATE.    (No.  237.) 
(Supreme  Court  of  Arkansas.     Not.  16,  1914.) 

1.  Labceitt  (t  58*)— Cattlk  Theft— Identi- 

nCATIOR. 

In  a  prosecntlon  for  cattle  theft,  evidence 
ieM  to  identify  the  animal  butchered  and  sold 
by  defendant  as  that  taken  from  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |  166;    Dec.  Dig.  {  58.*] 

2.  Ckimiwal  Law  (|  823*)— TkiaI/— Instbuo- 
TI0N8  —  Refubai,  of  Requests  —  Modifica- 
tion. 

Where  the  court  gave  full  and  accurate  in- 
itrnctions  on  the  presumption  of  innocence  and 
on  reasonable  doubt,  defendant  was  not  preju- 
diced by  a  refusal  to  instruct  that  an  indict- 
ment raised  no  presumption  of  guilt,  and  in 
modifying  an  instruction  requested  on  the  sub- 
ject of  reasonable  donbt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1995,  3158;  Dec.  Dig. 
i  823.»] 

Appeal  from  Circuit  Court,  Sevier  County; 
Jeff  T.  Cowling,  Judge. 

Frank  Mobbs  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Aflarmed. 

B.  E.  Isbell,  of  De  Queen,  for  appellant 
Wm.  L.  Moose,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  grand  larceny  in 
stealing  a  steer,  the  property  of  one  Jim 
Pauley,  In  little  River  county,  where  the 
case  was  tried. 

[1]  The  principal  contention,  and  the  only 
one  which  gives  us  any  serious  concern,  is 
that  the  evidence  is  insufficient  to  identify 
the  animal  alleged  to  have  been  stolen  as  the 
one  which  w^as  found  In  the  possession  of 
the  defendant  Pauley  lived  In  Little  River 
county,  near  Ccro  Gordo,  and  his  cattle  ran 
in  the  range  near  Little  River.  He  missed 
the  animal  in  the  month  of  October,  1913,  and 
defendant  took  an  animal  of  the  same  de- 
scription out  of  the  Little  River  bottom  some 
time  in  October  and  carried  it  across  the 
river  over  into  Sevier  county  and  butchered 
It  and  sold  it  Defendant  admits  that  he 
took  an  animal  out  of  that  range,  but  claims 
that  it  was  one  he  bought  from  one  Fenton, 
who  had  cattle  in  the  range.  Pauley's  steer 
was  marked  with  "a  crop  and  two  splits  in 
the  left  ear  ^nd  an  underslope  and  an  over- 
bit  in  the  right  ear,"  but  was  not  branded. 
The  Fenton  steer,  which  the  defendant  claims 
to  have  bought  from  Fenton  and  carried  out 
of  the  range,  was  marked  with  an  orerslope 
in  the  right  ear  and  an  underslope  in  the 
left  e;ir,  and  was  branded  with  an  X-bar  on 
the  left  hip. 

The  only  witness,  except  the  defendant 
himself,  who  attempted,"  with  any  degree  of 
accnracy,  to  identify  the  steer  which  the  de- 


fendant took  out  of  the  range  was  a  man 
named  Pete  Hall,  who  assisted  the  defend- 
ant In  getting  up  the  steer  from  the  range. 
He  testified  concerning  the  brand  on  the 
steer,  but  his  testimony  is  so  vague  fini  un- 
certain that  we  consider  it  of  very  little 
importance  on  that  point  His  testimony 
was  sufficiently  definite,  however,  to  warrant 
the  Jury  in  finding  from  it  that  the  steer  was 
not  branded,  and  therefore  was  not  defend-, 
ant's  steer.  That  was  only  sufficient,  how- 
ever, to  show  that  it  w^s  not  defendant's 
steer,  but  was  not  sufficient  to  Identify  it  as 
the  Pauley  steer.  We  are  of  the  opinion, 
however,  that  the  testimony  of  this  witness, 
concerning  the  appearance  or  flesh  marks  of 
the  animal,  is  sufficient  to  identify  it  as  the 
one  owned  by  Pauley.  Pauley  described  the 
animal  which  he  lost  A9  "a  white  steer  with 
some  black  spots  on  bis  neck,  and  his  ears 
were  black  and  his  face  was  white."  An- 
other witness  gave  a  similar  description  of 
the  animal,  and  Pauley  also  testified  tl^it 
he  was  familar  with  the  cattle  in  that  range, 
and  that  there  was  no  other  animal  of  that 
description  running  there.  He  stated  that 
he  looked  after  his  cattle  and  saw  them  fre- 
quently in  the  range,  and  the  Jury  were  war- 
ranted In  finding  from  his  testimony  that  no 
other  animal  of  that  precise  description  was 
running  in  the  range  at  the  time.  He  testi- 
fied that  the  anin^al  was  a  little  over  three 
years  old,  and  was  of  pretty  good  size  for 
his  age.  The  testimony  of  Hall  was  suffi- 
cient ta  identify  the  steer  taken  out  of  the 
range  as  the  one  owned  by  Pauley.  The  de- 
scription of  the  animal  as  to  flesh  marks  and 
color  w^s  unusual,  and  the  animal  was  so 
striking  in  his  appearance  that  the  Jury 
might  have  found  that  notwithstanding  the 
failure  of  the  state  to  Identify  the  animal 
by  the  earmarks,  and  the  uncertainty  In  that 
respect,  the  other  description  was  sufficient 
to  Identify  him,  and  warrant  a  finding  that 
the  steer  which  defendant  took  out  of  the 
range  was  the  one  owned  by  Pauley. 

There  Is  testimony  to  the  effect  that  de- 
fendant carried  the  steer  a  circuitous  route 
and  butchered  and  sold  It  under  drcnm- 
stances  which  indicated  stealth  and  raised  a 
suspicion  of  guilt.  In  other  Y'ords,  since 
there  was  a  finding  that  it  was  in  fact 
Pauley's  steer,  the  Jury  were  warranted  also 
in  finding  that  the  defendant  took  the  animal 
out  of  the  range  with  felonious  intent  to 
steal  It 

[2]  The  other  two  assignments  of  error 
relate  to  the  ruling  of  the  court  in  refusing 
to  instruct  the  Jury  to  the  effect  that  an 
indictment  raised  no  presumption  of  guilt, 
and  In  modifying  one  of  the  bistmctlons  re- 
qnested  by  the  defendant  on  the  subject  of 
reasonable  doubt  The  court  gave  full  and 
accurate  instructions  on  the  subject  of  pre 
sumption  of  innocence,  and  also  on  the  sub- 
ject of  reasonable  doubt,  and  there  was  no 
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prejudice  in  tbe  rulings  of  the  court,  even  if 
the  Instmctloiis  asked  were  found  to  he  cor- 
rect 
Judgmott  affirmed. 


GIBBONS  et  al.  v.  WARD  et  aL     (No.  217.) 
(Supreme  Court  of  Arkansas.     Nov.  2,  1914.) 

1.  Wiixs  (§  775*)  —  liAFSINO  OF  Dkvisb  ob 
Lbgacy. 

A  legacy  or  devise  lapses,  on  the  legatee  or 
devisee  dying  before  testator,  except  in  the 
case  provided  by  Kirby'g  Dig.  |  8022,  of  a  de- 
vise to  a  child  or  other  descendant  of  testator. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  §§  1997-2000;   Dec.  Dig.  {  775.*] 

2.  Wills  (8  506*)— Constbuction— "Heibs." 

There  being  nothing  in  the  will  indicating  a 
contrary  intention,  the  word  "heirs"  in  a  de- 
vise to  M.,  "her  heirs  and  assigns  forever,"  will 
be  construed  in  its  technical  sense,  as  one  of 
limitation,  and  so  not  to  prevent  the  devise 
lapsing  on  M.  predeceasing  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cient 
Dig.  Si  1090-1099;    Dec.  Dig.  J  506.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Heirs.] 

3.  Wills  (§  199*)— Codicil— Reviving  Lafs- 
ED  Devise. 

A  codicil,  while  a  republication  of  the  will, 
does  not  have  the  effect  of  reviving  a  devise, 
lapsed  by  reason  of  the  death  of  the  devisee ;  it, 
while  mentioning  her  death,  merely  devising  to 
another  some  of  the  property  which  had  been 
devised  to  her,  because  of  property  •which  had 
been  devised  to  the  other  having  been  sold  by 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ^  498;    Dec.  Dig.  i  199.*] 

4.  Wnxs  (I  199*)  —  Codicil  —  Effect  oh 
Lapsed  intebebt  in  Besiduabt  Estate. 

A  codicil,  reciting  the  death  of  one  of  tbe 
residuary  devisees,  without  any  further  dispo- 
sition of  the  residue,  manifests  an  unmistakable 
intention  to  give  tbe  whole  residue  to  the  sur- 
viving residuary  devisees,  preventing  the  lapsed 
interest  therein  becoming  intestate  property. 

VEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  498 ;    Dec.  Dig.  {  199>] 

Appeal  from  Garland  Chancery  Court;  J. 
P.  Henderson,  Chancellor. 

Controversy  arising .  by  Intervention  and 
cross-complaint  in  a  mortgage  foreclosure 
suit  between  Martha  Gibbons  and  others  and 
Fred  D.  Ward  and  others,  involving  the  ques- 
tion whetbor  a  devise  lapsed.  From  a  decree 
holding  that  It  did  lapse,  said  Gibbons  and 
others  appeal.    Affirmed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellants. 11  S.  Cobb,  of  Hot  Springs^  for  ap- 
pellees. 


KIRBY,  J.  This  appeal  calls  for  the  con- 
struction of  the  last  will  of  Jeremiah  W. 
Skeif,  who  died  In  Hot  Sprites,  Ark.,  Gar- 
land county,  the  owner  of  a  considerable  es- 
tate. The  will  was  executed  on  the  24th  day 
of  June,  1902,  and  thereafter  the  testator 
added  a  codicil,  of  date  the  29th  day  of 
M'T'-h.  1907. 


The  first  clause  of  the  will  reads: 

"I,  Jeremiah  W.  Skeif  of  Hot  Springs,  county 
of  Garland,  and  state  of  Arkansas,  declare  this 
to  be  my  last  will  hereby  revoking  all  wills  and 
testamentary  papers  at  any  time  heretofore 
made  by  me. 

"I.  I  direct  all  my  just  debts  to  be  paid. 

"II.  I  bequeath  to  my  wjfe  Mary  E.  Skeif, 
all  my  household  goods,  furniture  and  other 
effects  which  at  the  time  of  my  death  may  be 
in  or  about  my  dwelling  house." 

In  Item  HI  he  gave  a  certain  lot,  described, 
to  the  use  of  his  wife,  Mary  E.  Skeif,  during 
her  life  and  after  her  death  to  Andrew  Jack- 
son Dalton,  his  heirs  and  assigns  forever. 

In  Item  IV  be  devised  another  lot  to  tbe 
use  of  his  wife,  Mary  E.  Skeif,  as  in  item 
III,  for  life  and  after  her  death  to  John  H. 
Adams  and  his  heirs  and  assigns  forever. 
In  item  V  he  gave  two  other  lots  to  the  use 
of  his  wife,  Mary  B.  Skeif,  during  her  life  • 
and  after  her  death  to  Jeremiah  Brown,  bis 
heirs  and  assigns  forever.  In  Item  YI  be 
devised  another  lot  to  the  use  of  his  wife 
for  life,  and  after  her  death  to  his  two  sis- 
ters, Isabel  Phillips  and  SalUe  M.  Bohall, 
their  heirs  and  assigns  forever.  In  equal 
shares  as  tenants  in  common.  Item  VII  de- 
vised another  lot  to  the  use  of  his  wife  for 
life  and  after  her  death  to  Jeremiah  Demby, 
his  heirs  and  assigns  forever.  Item  VIII 
reads: 

"I  devise  to  my  wife,  Mary  E.  Skeif,  her 
heirs  and  assigns  forever,  the  following  describ- 
ed property  situated  in  the  city  of  Hot  Springs" 
•  •  *  [describing  it],  and  I  direct  that  my 
wife  apply  such  part  of  tbe  monthly  income  of 
the  premises  descrihed  in  items  III,  IV,  V,  VI 
and  VII,  as  shall  he  necessary  to  pay  all  taxes 
and  assessments  thereon,  to  keep  and  main- 
tain reasonable  insurance  and  all  needful  and 
necessary  repairs;  and  in  case  of  fire  should 
destroy  any  part  of  said  premises,  that  the  in- 
surance be  applied  to  repair  or  rebnild  the  same. 

"IX.  I  devise  and  bequeath  all  the  residue 
of  my  real  and  personal  estate,  whatsoever  and 
wheresoever  unto  the  said  Andrew  Jackson  Dal- 
ton, John  Adams,  Jeremiah  Brown,  Isabel  Phil- 
lips, Sallie  M.  Bohall,  Jeremiah  Demby  and 
Mary  E.  Skeif,  their  heirs,  executors,  admin-- 
istrators  and  assigns,  according  to  tbe  nature 
thereof,  respectively,  in  equal  shares,  for  their 
absolute  use  and  benefit" 

Fred  D.  Ward  and  Andrew  Jackson  Dalton 
were  named  executors  of  the  will.  The  cod- 
icil reads: 

"I  Jeremiah  W.  Skeif  aforesaid  do  declare 
this  to  be  a  codicil  to  my  last  will  in  addition 
to  the  said  last  will  and  as  part  thereof." 

It  then  recites  the  fact  that  he  has  sold  the 
property  described  in  item  III  of  the  will, 
and  "my  said  wife  Mary  E.  Skeif  being  dead 
I  give  and  bequeath  the  following  premises 
situated  in  the  city  of  Hot  Springs,  county 
of  Garland,  and  state  of  Arkansas,  to  wit" 
Then  follows  the  description  of  lot  3,  block  7, 
of  South  Hot  Springs  and  the  west  halt  of 
lot  No.  4  and  all  of  lot  No.  5  in  Orr's  sub- 
division In  117,  according  to  the  official  plat 
to  Andrew  Jackson  Dalton,  his  heirs  and  as- 
signs forever. 

The  will  was  probated  and  suit  was  brought 
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against  the  executors,  the  devisees  of  the 
nrill,  and  the  heirs  of  Mary  B.  Skeit,  to  fore- 
dose  a  mortgage,  upon  certain  after-acquired 
real  estate  not  inclnded  in  the  will.  Pending 
that  suit  there  arose  a  contention  between 
the  devisees  In  the  wUI  and  the  heirs  of  Mary 
E.  Skelf  as  to  the  ownership  of  the  funds  In 
the  hands  of  the  ezecntors,  and  they  filed  an 
intervention  and  cross-complaint  in  said  suit, 
making  the  devisees  and  her  heirs  i>arties.  In 
which  they  allege  that  there  is  a  disagree- 
ment as  to  the  proper  construction  of  said 
will  as  follows: 

"It  being  claimed  on  the  one  hand  that  cer- 
tain legacies  and  devises  designated  in  said  will 
in  favor  of  Mary  E.  Skeif  have  descended  to  her 
heirs  b^  reason  of  the  death  of  the  said  Mary  E. 
Skeif  in  the  lifetime  of  the  said  Jeremiah  W. 
Skeif,  and  on  the  other  hand  that  said  legacies 
and  devises  have  lapsed  and  become  residuary 
estate," 

—and  ask  for  a  proper  construction  of  the 
will  and  directions  as  to  how  to  distribute 
the  estate.  To  their  complaint  separate  an- 
swers were  filed  by  the  devisees  and  the  heirs 
of  Mary  E.  Skelt 

Mary  E.  Skelf,  the  wife  of  the  testator, 
died  during  his  lifetime,  and  he  thereafter 
made  a  codicil  to  his  will,  in  which  he  re- 
cited her  death  and  made  other  disposition 
of  some  of  the  property  that  had  been  de- 
vised to  her  and  her  heirs. 

[t,  2]  In  Galloway  v.  Darby,  105  Ark.  658, 
151  S.  W.  1014,  44  I*  K.  A.  (N.  S.)  782,  the 
court  considered  the  questions  involved  here, 
and  in  an  exhaustive  opinion  held  that  a  leg- 
acy or  devise  lapses  when  the  legatee  or  dev- 
isee dies  before  the  testator  and  becomes  part 
of  the  residuary  estate,  passing  under  the 
clause  of  the  will  disposing  of  the  residuum. 
It  was  there  said:  "The  rule  is  established 
beyond  controversy,  except  where  changed 
by  statute,  that  a  legacy  or  devise  lapses 
when  the  legatee  or  devisee  dies  before  the 
testator,"  reciting  also  that  the  rule  has  been 
changed  in  this  state  by  section  8022,  Klrby's 
Digest,  "in  case  of  a  devise  to  a  child  or 
other  descendant  of  the  testator,"  which  does 
not  lapse  but  vests  "as  If  such  devisee  or  leg- 
atee had  survived  the  testator  and  died  in- 
testate." In  that  case  the  testatrix  devised 
her  property,  making  certain  specific  devises, 
giving  one  farm  to  a  niece,  Elizabeth  Darby, 
and  to  her  heirs  and  assigns  In  fee  simple. 
She  later  made  a  codicil  to  the  will,  revoking 
a  certain  devise  to  a  nephew  and  devising 
some  of  the  property  that  had  been  devised 
to  him  in  the  clause  revoked,  to  the  same 
niece,  Elizabeth  Darby,  and  her  heirs  and 
assigns  in  fee  simple.  This  devisee  died  dur- 
h)g  the  life  of  the  testatrix,  and  It  was  con- 
tended there,  as  here,  that  It  was  the  inten- 
tion of  the  testatrix  to  substitute  the  cbil- 
dren  and  heirs  of  the  devisee  in  her  place  in 
the  event  of  her  death  before  that  of  the  tes- 
tatrix, but  the  court  held  otherwise  and,  con- 
Btmlng  the  word  "heirs,"  said:  "But  words 
used  in  a  will  must  be  construed  according 


to  the  technical  legal  meaning,  unless  ex- 
planatory words  In  the  context  qualify  them 
or  give  them  another  meaning,  or  unless  the 
peculiar  situation  under  which  they  are  used 
indicates  an  Intention  to  use  them  other  than 
in  a  technical  sense" — and  continued  quoting 
from  Johnson  v.  Knights  of  Honor,  53  Ark. 
255,  13  S.  W.  794,  SURA.  732,  where  the 
court  was  construing  the  same  word:  "It  is 
a  technical  word.  When  used  In  any  legal 
instrument  and  there  la  no  context  to  ex- 
plain it,  as  In  this  case,  it  should  be  under- 
stood and  used  in  its  legal  and  technical 
sense."  See,  also,  Myar  v.  Snow,  49  Ark. 
129,  4  S.  W.  881;  Moody  v.  Walker,  3  Ark. 
147;  UnderhiU  on  Wills,  436;  2  Redfleld  on 
Wills,  160;  2  Jarman  on  Wills,  p.  1651;  2 
Washburn  on  Heal  Property,  803.  The  de- 
vises were  made  in  items  3,  4,  6,  and  6,  of  the 
will  to  Mary  E.  Skelf  during  her  life,  and 
"after  the  death  of  my  said  wife  I  devise  the 
said  premises  to ,"  naming  each  differ- 
ent devisee,  "his  hdrs  and  assigns  forever." 
In  item  8,  the  devise  was  to  Mary  E.  Skeif, 
her  heirs  and  assigns  forever,  and  evidently 
intended  to  convey  the  entire  or  fee-simple 
estate.  There  are  ao  inconslBtent  words  used 
in  this  will  that  would  indicate  even  that 
the  testator  did  not  mean  to  use  the  technical 
words  In  their  usual  and  proper  senses  They 
were  evidently  so  used  and  Intended  to  mark 
the  extent  of  interest  to  be  conveyed  to  the 
legatee  or  devisee,  and  are  words  of  limita- 
tion merely,  and  we  hold  here,  as  in  that 
cttae,  that  the  devises  to  Mary  E.  Skelf,  laps- 
ed unless  It  was  revived  by  the  codldl  re- 
citing her  death. 

[3]  The  testator  therein  did  not  attempt  a 
disposition  of  any  of  the  estate  to  the  heirs 
of  Mary  E.  Skelf,  but  did  devise  certain  prop- 
erty, that  had  been  given  to  her  in  fee  sim- 
ple in  clause  8  of  the  wiU,  to  one  of  the  dev- 
isees to  whom  he  had  given  a  remainder  in 
certain  property  in  another  clause  of  the 
will,  after  the  death  of  his  wife,  which  prop- 
erty had  been  sold  by  him.  "A  codicil  Is, 
in  legal  effect,  a  republication  of  the  will, 
and  the  whole  is  to  be  construed  together  as 
if  executed  at  the  date  of  the  codicU."  40 
Cyc.  1221;  Hawke  v.  Enyart,  30  Neb.  149,  46 
N.  W.  422,  27  Am.  St  Rep.  391;  Van  Al- 
Btyne  v.  Van  Alstyne,  28  N.  T.  375;  Drayton 
V.  Rose,  7  Rich.  Eq.  (S.  C.)  S28,  64  Am.  Dec. 
731;    page  621,  Am.  Digest 

40  Cyc.  1215,  says: 

"As  a  general  rule  revival  or  repnblicntion 
brings  the  will  down  to  the  date  of  republication 
and  makes  it  speak  as  of  that  time. 

There  are,  however,  well-defined  exceptions 
to  the  above  rule.  For  Instance,  it  is  well 
settled  that  the  republication  does  not  re- 
vive a  devise  or  legacy  which  has  lajctsed  by 
the  death  of  the  devisee  or  legatee  in  the 
testator's  lifetime.  See,  also,  WUllams  v. 
Ness,  62  Pa.  326;  Campbell  v.  Jamison,  8  Pa. 
498 ;  Neal  T.  Hodges  (Tenn.  Oh.  App.)  48  S. 
W.  263. 
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This  codicil,  mentioning  the  wife's  death, 
and  disposing  of  some  of  the  property  ttiat 
had  been  given  to  her  in  fee  simple  in  clause 
8,  contained  no  words  indicating  an  intent 
to  substitute  for  her  those  who  were  to  suc- 
ceed to  the  property  by  the  terms  of  the  will 
after  her  death  as  devisee,  and  there  are  no 
qualifying  words  indicating  that  a  technical 
meaning  was  not  intended,  nor  any  peculiar 
circumstances  in  connection  with  the  words 
used  that  even  tend  to  demonstrate  that  they 
were  meant  otherwise  than  in  their  technical 
sense.  The  republishing  of  the  will  by  the 
execution  of  the  codicil  did  not  have  effect 
to  revive  the  devise  which  lapsed  on  account 
of  the  death  of  Mary  B.  Skelf,  and  became 
part  of  the  residuary  estate. 

Counsel  urge  that  the  word  "heirs"  should 
be  differently  construed  and  held  to  be  word 
of  purchase  and  not  limitation,  within  the 
authority  of  Davis'  Heirs  v.  Taul  and  Wife, 
6  Dana  (Ky.)  61-54.  That  was  a  case  where 
the  testator,  who  had  devised  land  to  his 
son,  William  Davis,  and  his  heirs  and  ap- 
pointed him  executor,  after  the  son's  death 
added  a  codicil  to  the  will,  in  which  be  re- 
fers to  the  death  of  his  son,  and  without 
making  any  other  disposition  of  the  land  de- 
vised, appointed  another  executor  in  his 
stead,  and  the  court  held  that  the  codicil 
was  a  republication  of  the  will,  and  the  whole 
of  it  must  be  construed  together,  and  that 
the  devise  to  the  deceased  son  lapsed,  but 
that  his  heirs  took  immediately  under  the 
win  as  purchasers;  that  the  testator  intend- 
ed it,  and  It  wtis  construed  to  be,  a  devise  to 
the  heirs  of  his  deceased  son.  Our  statute 
(section  8022,  Kirby's  Digest),  already  refer- 
red to,  prevents  the  lapse  of  a  devise  of  the 
kind  passed  upon  in  the  Kentucky  case,  pro- 
viding that,  whenever  any  estate  shall  be  de- 
vised or  bequeathed  to  a  child  or  other  de- 
scendant of  the  testator  who  shall  die  in  the 
lifetime  of  the  testator  leaving  a  child  or 
other  descendant  who  will  survive  the  tes- 
tator, the  legacy  or  devise  shall  not  laptse,  bat 
shall  vest  in  the  surviving  chUd  or  other  de- 
scendant of  such  devisee  or  legatee  as  though 
such  devisee  or  legatee  had  survived  the  tes- 
tator and  died  Intestate.  Although  there 
does  not  appear  to  have  been  any  statute  of 
Kentucky  at  the  time  of  this  decision  with 
a  provision  of  like  Idnd,  that  court  was  doubt- 
less moved  to  the  construction  of  the  will 
given  by  it  out  of  the  same  consideration  that 
prompted  our  Legislature  to  make  the  statute 
with  the  end  in  view  to  prevent  the  lapse  of  a 
devise  or  legacy  to  a  child  or  other  descend- 
ant of  the  testator  dying  in  the  testator's  life- 
time, in  order  that  it  should  go  on  down  the 
line  from  the  testator  to  the  child  or  other 
descendant  of  the  devisee  who  survived  the 
testator.  We  do  not  regard  the  case  author- 
ity for  a  different  construction  of  this  will 
than  that  given  It 

[4]  It  Is  further  insisted  that  this  construc- 
tion of  the  will  contravenes  the  well-known 


rule  tbat  that  construction  sbonld  be  adopted 
wliich  will  prevent  the  testator  dying  in- 
testate as  to  any  of  his  property.  It  is  true 
that  the  testator  is  presumed  to  dispose  of 
his  entire  estate,  and  it  is  to  be  borne  in 
mind  in  the  construction  of  wiUs  that  tliey 
are  to  be  so  interpreted  as  to  avoid  partial 
intestacy,  unless  the  language  comi)eIs  a  dif- 
ferent construction.  Booe  v.  Vinson,  104  Ark. 
448,  149  S.  W.  624 ;  Badgett  v.  Badgett,  170 
S.  W.  484.  In  Kenaday  v.  Sinnott,  179  U. 
S.  606,  21  Sup.  Ct  233,  45  li.  Ed.  338,  the 
court  said: 

"Another  familiar  rule  is  that  the  law  itrefers 
a  constructiou  which  will  prevent  a  j^artial  in- 
testacy to  one  that  will  permit  it,  if  such  a 
construction  may  be  reasonably  given." 

The  authorities  also  hold: 

"Where  a  lapse  talces  place  in  the  gift  of  the 
residue  eitlier  because  the  sole  residuary  bene- 
ficiary had  predeceased  the  testator,  or  becanse 
of  several  residuary  l>eneficiaries  who  take  as 
tenants  in  common  have  died  before  him,  the 
gift  which  lapses  is  not  reabsorbed  into  the 
residue,  but  goes  as  intestate  property,  either 
to  the  heirs  or  the  next  of  Un  of  the  teatatoi^ 
according  to  the  nature  of  the  property."  1 
Underbill  on  Wills,  voL  1,  page  455;  Page  on 
WiUs,  595,  882. 

A  general  residuary  clause  will  not  dispose 
of  the  lapsed  Interest  in  a  residuary  estate. 
In  re  Hoffman's  Will,  201  N.  X.  247,  94  N.  E. 
990.  The  presumption,  however,  that  the  tes- 
tator Intends  to  dispose  of  all  his  estate  and 
not  die  intestate  as  to  any  part  thereof  does 
not,  of  course,  authorize  the  making  of  a  new 
will  or  the  inclusion  of  property  that  cannot 
be  brought  within  the  terms  of  the  one  made. 
Andrews  t.  Applegate,  223  111.  535,  79  N.  B. 
176,  12  L.  R.  A.  (N.  S.)  661,  7  Ann.  Cas.  126. 
Under  this  construction  the  specific  devise  to 
Mary  E.  Skeif  and  her  heirs,  as  well  as  the 
devise  in  the  residuary  clause,  lapsed,  and, 
according  to  the  authorities  the  lapsed  devise 
of  the  residuary  estate  would  become  intes- 
tate property  unless  from  the  terms  of  the 
will  an  unmistakable  Intention  appears  that 
it  shall  not  The  republication  of  the  will 
by  the  codicil,  reciting  the  death  of  Mary  E. 
Skeif  without  changing  the  residuary  clause 
as  first  written,  and  without  any  further  dis- 
position of  the  residue  of  the  estate,  mani- 
fests an  unmistakable  intention  upon  the 
part  of  the  testator  to  give  the  whole  of  the 
residue  of  his  estate  to  the  other  resldaary 
devisees  who  were  living  at  the  time  of  his 
death.  By  the  terms  of  the  will  he  had  al- 
ready, by  specific  devises  and  by  the  general 
devise  In  the  residuary  clause  to  certain  of 
them,  made  provision  for  all  of  bis  relatives 
whom  he  expected  to  share  In  the  distribu- 
tion of  his  estate  or  to  succeed  to  any  part 
thereof,  and  this  evident  purpose  of  the  tes- 
tator cannot  be  defeated  by  any  rules  of 
construction,  which  are  only  effective  to  ar- 
rive at  the  true  intent  of  the  maker  of  the 
will. 

It  follows  that  the  heirs  of  Mary  E.  SkeU 
were  not  entitled,  under  the  will,  the  devises 
to  her  and  her  heirs  having  lapsed,  to  any 
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poTtlon  of  the  testator's  estate,  and,  the  en- 
tire estate  haviiig  been  disposed  ol  by  the 
terms  of  the  will,  that  his  other  heirs  who 
were  not  provided  for  therein  are 'likewise 
without  any  right  to  distribution.  The  de- 
cree of  the  chancellor  was  correct,  and  It  is 
aJBrmed. 


ARKANSAS  NATURAL  OAS  Ca  t.  LEE. 

(No.  238.) 
(Sapreme  Court  of  Arkansas.     Not.  16,  1914.) 

1  UaSTKB    and    SXSTANT    (I    302*)— INJCBIXB 
TO  tiEBTANT— ASSA'UI.T  BT   OTHKB   SEBVANTB 

— Masteb'b  Business. 
Where  plaintiff,  superintendent  of  defend- 
ant's telephone  construction  and  the  bead  of  a 
different  department  of  defendant's  bosineBs, 
over  which  defendant's  general  superintendent, 
with  authority  over  construction  worlc,  and  B., 
hit  assistant,  bad  no  control  and  no  authority 
to  discharge  plaintiff,  was  assaulted  by  B.  pur- 
soant  to  a  conspiracy  between  him  and  the  gen- 
eral superintendent  to  bring  about  plaintiff's 
resignation,  acting  in  response  to  their  personai 
impulses  and  not  in  the  furtherance  of  defend- 
ant's business,  defendant  was  not  liable. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  1217-1221,  1225,  1229; 
Dec.  Dig.  i  302.»] 

2.  Mastkb  ahd  Sebvant  ({  188*)— Irjtjbiks 

TO  SsBVANT— Safe  Place. 
Where  It  is  the  duty  of  a  superior  servant 
to  famish  for  the  master  a  safe  place  in  which 
tbe  inferior  servants  are  to  work,  if  the  supe- 
rior steps  aside  from  the  performance  of  bis 
master's  duties  and  for  his  own  purposes  com- 
mits a  wrongful  act  which  injures  a  servant,  the 
master  is   not  liable. 

[Sa.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  436;    Dec  Dig.  i  188.*] 

Appeal  from  Clrcnlt  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  T.  B.  Lee  against  the  Arkansas 
Natural  Gas  Company.  Judgment  for  plalu- 
tur,  and  defendant  appeala  Reversed  and 
dismissed. 

Moore,  Smith  &  Moore,  of  LUtle  Rock,  for 
appellant  Henry  Berger,  of  Malvern,  and 
Mebacry,  Reld  &  Mebaffy,  of  Little  Rock,  for 
appellee. 

Mcculloch,  o.  j.   The  piaintm,  t.  b. 

liCe,  sues  to  recover  compensation  for  person- 
al injuries  received  whUe  he  was  an  em- 
ploye of  the  defendant,  Arkansas  Natural 
Gas  Company,  and  this  la  an  appeal  from  a 
judgment  In  plaintiff's  favor.  Defendant  was 
engaged  in  constructing  a  gas  pipe  line  from 
the  oil  fields  in  Louisiana  to  the  city  of 
Little  Rock,  and  plaintiff  and  one  Bronsell 
were  both  employes  of  the  defendant  Bron- 
sell made  an  assault  upon  plaintiff  at  Hope, 
Ark.,  and  inflicted  serious  personal  injuries. 
Plaintiff  was  employed  by  the  defendant  as 
a  superintendent  of  telephone  construction,  it 
being  necessary,  it  seems,  to  operate  a  tele- 
phone along  the  line  of  construction  of  the 
gas  pipe  line,  and  plalntlfTs  department 
was  a  separate  one  from  the  construction 
department,  in  which  BronseU  worked.    The 


defendant  was  a  foreign  corporation,  and  its 
business  in  Arkansas  was  in  charge  of  one 
Dally,  as  general  manager,  who  had  general 
superintendence  over  all  the  business  In  the 
state,  with  sole  authority  to  employ  and  dis- 
charge heads  of  departments.  H.  L.  Snyder 
was  general  superintendent,  with  authority  to 
look  after  the  construction  work,  and  Bron- 
seU was  his  assistant  The  evidence  shows 
that  Snyder  or.  In  his  absence,  his  assistant, 
Bronsell,  had  authority  to  call  upon  or  to 
make  requisition  upon  plaintiff,  as  the  super- 
intendent of  the  telephone  department,  for 
work  In  the  latter's  department  in  aid  of  the 
construction  of  the  pipe  line.  Neither  Snyder 
nor  Bronsell  had  any  further  authority  over 
the  plaintiff.  They  did  not  employ  him  and 
had  no  authority  to  discharge  him. 

The  assault  by  Bronsell  on  plaintiff  occur- 
red on  January  8,  1912.  The  evidence  war- 
rants a  conclusion  that  there  was  111  feeling 
between  the  two  men,  or  rather  that  Bronsell 
harbored  111  feeling  against  the  plaintiff  for 
some  time  prior  to  the  time  the  assault  was 
committed.  They  had  a  conversation  over 
the  telephone  a  few  days  prior  to  the  day 
of  the  assault,  in  which,  according  to  the  evi- 
dence adduced  by  the  plaintiff,  BronseU  threat- 
ened plaintiff  with  personal  violence.  This 
conversation  occurred  on  January  5th,  while 
plaintiff  was  at  Hot  Springs  and  BronseU  at 
Malvern.  On  the  night  of  January  7th.  Sny- 
der called  the  plaintiff  over  the  telephone  at 
Malvern  and  requested  him  to  come  to  Hope 
to  Inspect  the  work  being  done  there  by  Cook, 
the  plaintiff's  assistant.  Pursuant  to  that 
request,  plaintiff  went  to  Hope  on  the  8th 
and  found  Snyder  and  Bronsell  together  In 
the  company's  office.  There  is  evidence  to 
the  effect  that  a  few  moments  before  plain- 
tiff entered  the  room  a  conversation  between 
Snyder  and  BronseU  was  overheard.  In  which 
they  agreed  that  they  would  "get  Lee  down 
here  and  beat  him  up,  and  he  wlU  leave  the 
service  of  the  company,"  and  that  they  would 
thus  get  rid  of  talm.  Plaintiff  passed  through 
the  room  and  immediately  went  to  the  room 
where  Cook,  his  assistant,  was  at  work  re- 
moving the  telephone,  and  Bronsell  followed 
him  into  the  room  and  assaulted  him.  The 
evidence  on  the  part  of  the  plaintiff  tends 
to  show  that  the  assault  was  unprovoked, 
and  that  very  serious  Injuries  were  inflicted. 

The  court  submitted  the  case  to  the  jury 
upon  the  following  instructions,  given  at  the 
request  of  the  plaintiff  : 

"1.  Tou  are  instructed  that  an  assault  com- 
mitted by  an  employe  of  a  corporation  in  the 
course  of  his  employment  and  for  the  purpose 
of  advancing  its  interests  and  in  pursuance  of 
his  agency  is  an  act  done  within  the  scope  of 
his  employment  for  which  such  company  will 
be  liable,  although  it  neither  authorizes  nor 
ratified  such  act,  and  if  you  find  from  thp  evi- 
dence in  this  case  that  H.  L.  Snyder  and  W.  F. 
Bronsell  were  superintendent  and  assistant  su- 
perintendent, respectively,  in  charge  of  the  man- 
agement of  the  business  of  the  defendant  com- 
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pany  at  its  office  at  Hope,  Ark.,  and  as  sach  had  | 
control  and  direction  of  the  work  and  employ- 1 
ment  of  the  plaintiff,  Lee,  and  that  his  employ- 
ment In  the  service  of  the  company  was  objec- 
tionable to  them,  or  either  of  them,  as  not  being 
condacive  to  the  interests  of  the  company,  and 
in  order  to  induce  him,  or  intimidate  him,  into 
voluntarily  quitting  the  employ  of  the  company, 
they  conspired  together  and  inveigled  him  into 
the  office  of  the  superintendent  of  the  company, 
and  there  they,  or  either  of  them,  in  pursuance 
of  such  common  purpose  of  causing  him  to  quit 
the  employment  of  the  company,  assaulted  and 
beat  the  said  plaintiff,  the  defendant  would  be 
responsible  therefor,  and  your  verdict  shall  be 
for  the  plaintiff. 

"2.  You  are  instructed  that  an  employer  who 
puts  an  agent  in  a  place  of  trust  and  responsi- 
bility or  commits  to  him  the  management  of  his 
bnsiness  is  responsible  when  the  agent  or  em- 
pIoy£,  acting  within  the  scope  of  his  authority, 
through  lack  of  his  judgment  or  discretion,  or 
under  the  influence  of  passion,  inflicts  an  unjus- 
tifiable assault  upon  another,  even  though  he  go 
beyond  the  strict  line  of  his  duty  or  authority. 

"3.  You  are  instructed  that  it  is  not  neces- 
sary, in  order  to  fix  the  liability  of  the  defend- 
ant company,  that  Bronsell  should,  at  the  time 
of  the  injury,  have  been  acting  under  the  orders 
or  directions  of  the  company,  or  that  the  com- 
pany should  know  that  Bronsell  was  to  do  the 
particnlar  act  which  produced  the  injury,  if  any, 
but  it  is  sufficient  if  you  find  from  the  evidence 
that  the  act  was  within  the  scope  of  his  employ- 
ment,'and,  if  so,  the  company  is  liable,  though 
Bronsell  acted  willfully  and  in  direct  violation 
of  his  orders." 

[1]  It  will  be  seen  from  these  Instructions 
that  the  theory  of  the  plaintifTs  counsel  Is 
that  the  defendant  is  liable  because  Snyder 
and  Bronsell  conspired  together  for  the  par- 
pose  of  assaulting  the  plaintiff  In  order  to 
force  him  out  of  the  service  of  the  company. 
This  contention  Is,  we  think,  wholly  unten- 
able, and  according  to  the  undisputed-  evi- 
dence in  this  case  there  is  no  liability  fixed 
upon  the  company,  either  upon  that  or  any 
other  theory. 

The  principles  of  law  upon  which  the  mas- 
ter is  responsible  for  injuries  to  his  servant 
are  elemental.  Those  applicable  to  the  facts 
of  this  case  have  been  stated  In  repeated 
decisions  of  this  court. 

In  the  case  of  iSweeden  t.  Atkinson  Im- 
provement Co.,  93  Ark.  397,  125  S.  W.  439,  27 
L.  R.  A.-(N.  S.)  124,  we  said: 

"It  will  thus  be  seen  that  the  test  of  a  mas- 
ter's liability  is  not  whether  a  given  act  was 
done  during  the  existence  of  the  servant's  em- 
ployment, but  whether  it  was  done  while  carry- 
ing out  the  object  and  purpose  of  the  masters 
business;  for  if  the  act  was  done  without  au- 
thority and  solely  for  purposes  exclusively  the 
servant's,  then  the  master  is  not  liable  during 
such  time  that  such  act  was  done.  During  such 
time  he  stepped  aside  from  his  master's  busi- 
ness and  his  master's  employment,  and  for  his 
act  the  master  was  not  liable. 

In  Railway  v.  Grant,  75  Ark.  579,  88  S.  W. 
580,  1133,  where  a  railway  company  was 
held  liable  for  the  tortious  act  of  one  of  its 
servants  in  making  an  assault  upon  a  third 
person,  the  court  said: 

"It  is  certain,  however,  that  the  agent  mast 
be  engaged  in  the  principal's  business,  and  the 
tort  must  be  committed  while  he  is  carrying  out 
such  business." 


The  principle  Is  announced  and  Illustrated 
in  other  cases.  Peter  Anderson  &  -Go.  ▼. 
Diaz,  77  Ark.  606,  92  S.  W.  861.  4  L.  R.  A. 
(N.  S.)  -649,  US  Am.  St  Rep.  180;  Railway 
Co.  V.  Wyatt,  84  Ark.  193.  105  S.  W.  72. 

The  Gcmtrolllng  principle  was  stated  by 
Judge  Mitchell,  speaking  for  the  Supreme 
Court  of  Minnesota  In  the  case  of  Morler  v. 
St  Paul,  M.  &  M.  Ry.  Co.,  31  Minn.  351.  17 
N.  W.  952,  47  Am.  Rep.  793,  as  follows: 

"Therefore,  the  universal  test  of  the  master's 
liability  is  whether  there  was  authority,  ex- 
press or  implied,  for  doing  the  act;  that  is, 
was  it  one  done  in  the  course  and  within  the 
scope  of  the  servant's  employment?  If  it  be 
done  in  the  course  of  and  within  the  scope  of 
the  employment,  the  master  will  be  liable  for 
the  act,  whether  negligent,  fraudulent,  deceitful, 
or  an  act  of  positive  malfeasance.  But  a  master 
is  not  liable  for  every  wrong  which  the  servant 
may  commit  during  the  continuance  of  the  em- 
ployment The  liability  can  only  occur  when 
that  which  is  done  is  within  the  real  or  appar- 
ent scope  of  the  master's/  business.  •  •  • 
Beyond  the  scope  of  his  employment  the  servant 
is  as  much  a  stranger  to  his  master  as  any 
third  person.  The  master  is  only  responsible 
so  long  as  the  servant  can  be  said  to  be  doins 
the  act  in  the  doing  of  which  he  is  guilty  of 
negligence,  in  the  course  of  his  employment." 

Now,  the  nndlapnted  evidence  In  this  case 
is  that  neither  Snyder  nor  Bronsell  had  any 
authority  to  discharge  the  plaintiff.  They 
were  In  separate  departments;  and,  wUle 
Snyder  had  authority  to  make  requisition 
upon  the  plaintiff,  as  the  bead  of  the  tele- 
phone department  and  to  call  upon  him  to 
perform  service  In  the  aid  of  the  general 
construction  work,  yet  he  had  no  general 
control  over  his  movements  or  any  authority 
to  discharge  him.  Therefore  a  conspiracy  to 
bring  about  an  assault  up<«  the  plaintiff  for 
the  purpose  of  forcing  him  out  of  the  ser-vioe 
would  be  entirely  beyond  the  scope  of  the  au- 
thority either  of  Bronsell  or  Snyder.  They 
were  acting  In  response  to  their  own  person- 
al Impulses  and  not  in  any  sense  In  further- 
ance of  their  employer's  business.  But  even 
if  Snyder  bad  authority  to  discharge'  the 
plaintiff,  we  are  still  of  the  opinion  that  the 
assault  upon  the  latter  would  have  been  oat- 
side  the  scope  of  that  authority.  It  would 
not  have  been  either  within  the  actual  or  ap- 
parent scope  of  that  authority;  for  If  Snyder 
had  the  power  of  summary  dismissal,  it 
would  not  come  apparently  within  his  po-wer 
to  commit  an  unlawful  act  in  order  to  caai- 
pel,  or  induce  the  plaintiff  to  voluntarily  re- 
sign. 

It  is  not  contended  by  learned  counsel  for 
plaintiff  that  the  facts  of  this  case  tend  to 
show  any  violation  of  the  master's  duty  to 
furnish  a  safe  place  for  its  servants.  In  the 
first  place,  there  Is  no  testimony  showing 
that  there  was  any  duty  on  the  part  of  Sny- 
der or  Bronsell  to  furnish  the  plaintiff  a  safe 
place.  He  was  the  head  of  his  own  depart- 
ment and  was,  at  the  time  of  the  assault 
upon  him,  superintending  the  work  of  his 
own  assistant 

[21  Moreover,  the  adjudged  caaea  h<dd  that 
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where  tbere  la  a  dDt7  on  tbe  part  of  tbe  saperl- 
or  serrant  to  famish  for  the  master  a  safe 
pliti'e  In  which  the  Inferior  servants  are  to 
do  tbelr  work,  yet  If  tbe  superior  steps  aside 
from  the  performance  of  his  master's  duties 
and  for  his  own  pnrposea  commits  a  wrong- 
ful act  which  Intnres  the  servant,  the  master 
Is  not  liable. 

This  principle  is  clearly  recognized  by  this 
conrt  in  the  recent  case  of  St  Loais  ft  S.  F. 
B.  Go.  ▼.  Rle,  UO  Ark.  495,  163  8.  W.  149, 
where  we  quoted  with  approval  the  following 
statement  of  the  law  laid  down  in  a  Texas 
esse: 

"For  reasons  of  public  policy,  the  law  holds 
the  master  responsible  for  what  the  servant 
does,  or  omits,  in  conducting  the  master's  busi- 
ness, because  the  master  has  voluntarily  sub- 
stituted for  Ilia  personal  management  and  super- 
Tision  that  of  the  servant  But  the  law  also 
reoi^oizes  that  the  servant  is  still  an  independ- 
ent and  responsible  being,  with  capacity,  which 
tbe  master  cannot  effect  or  control,  to  engage  in 
projects  of  liis  own,  and  does  not  tnclade  in  tbe 
responsibility  laid  upon  the  master  liability  for 
thme  acts  of  tbe  servant  which  are  but  the  exer- 
cise of  his  freedom  atmut  his  own  affairs.  The 
fact  that  tbe  servant,  in  pursuing  his  own  busi- 
ness or  pleasure,  neglects,  also,  to  perform  some 
duty  which  rests  upon  the  master  may  malte 
tbe  master  responsible,  if  injury  fall  upon  an- 
other as  the  consequence  of  that  neglect;  but 
that  is  a  very  different  proposition  from  that 
maintained  by  plaintiffs,  asserting  lial>Uity  for 
an  injury  resnlnng,  not  from  the  mere  neglect, 
but  from  the  positive  personal  wrong,  of  the 
servant.  Galveston.  H.  ft  S.  A.  Ry.  Co.  v.  Car- 
rie [lOO  Tex.  136,  96  S.  W.  1073],  10  I*  R.  A, 
(N.  S.)  367." 

That  principle  la  announced  in  many  other 
cases.  Mr.  Labatt,  Id  applying  this  role  to 
cases  where  a  servant  is  Injured  by  the  as- 
saalt  of  one  of  his  superiors,  has  this  to  say: 

"No  liability,  of  course,  can  be  imputed  to 
the  master  in  respect  of  an  assault  which  had 
00  relation  whatever  to  the  normal  functions  of 
the  superior  servant."  4  Labatt  on  Master  ft 
Servant,  |  1466. 

Sullivan  v.  U  ft  N.  B.  Co.,  115  Ky.  447,  74 
8.  W.  171,  103  Am.  St  Rep.  330,  was  a  case 
where  the  company's  switching  crew  placed 
a  torpedo  aa  the  track  as  a  prank  and  to 
frighten  an  engineer  and  fireman  as  their 
locomotive  passed  over,  and  the  court  denied 
liability  for  the  injury  Inflicted  by  tbe  explo- 
sion, on  the  ground  that  the  act  of  the  fore- 
man was  not  witliin  the  actual  or  apparent 
■cope  of  bis  authority.  In  disposing  of  the 
case,  the  conrt  said: 

"The  reason  the  master  is  liable  for  the  act 
of  bis  servant  at  all  is  because  tbe  servant  is 
acting  in  that  matter  in  the  master's  stead  and 
for  him.  Obviously,  if  the  servant  is  not  acting 
for  the  master,  he  cannot  be  said  to  be  his 
representative  in  that  act.  So,  if  the  servant 
is  diarged  by  the  master  with  the  authority  to 
act  in  his  stead  in  a  given  matter,  the  servant's 
action,  or  his  failure  to  act,  as  the  case  may  be, 
is  imputed  to  the  master  as  if  it  were  his  own. 
This  general  doctrine  must  be  too  well  known 
to  require  now  the  citation  of  authority  to  sup- 

Eort  it  But  where  the  servant  steps  aside  from 
is  employment  and  assumes  to  act,  and  does 
act,  solely  on  his  own  account  in  a  matter 
whidi  the  master  has  no  more  connection  with 


tlian  if  he  were  the  most  complete  stranger,  it 
would  not  be  logical  or  fair  to  make  the  master 
vicariously  suffer  for  it" 

In  the  case  of  Crelly  v.  M.  ft  E.  Telephone 
CO.,  84  Kan.  19,  118  Pac.  386,  33  L.  R.  A.  (N. 
S.)  328,  the  plaintlGF  was  a  telephone  opera- 
tor; and  when  she  was  about  to  quit  the 
service  of  tbe  company  she  was  assaulted  by 
tbe  manager  because  she  refused  to  sign  a 
voucher  for  the  amount  due  her  for  services. 
The  court  held  that  the  company  was  not 
liable  for  the  reason  that  the  act  was  not 
done  within  the  actual  or  apparent  scope 
of  tbe  manager's  authority,  but  solely  for  bis 
own  purposes  or  In  accordance  with  tbe 
promptings  of  bis  own  impulses. 

The  Supreme  Court  of  Alabama,  in  a  suit 
by  a  servant  to  recover  damages  for  personal 
injuries  received  on  account  of  tbe  act  of  tbe 
Bnx>ertntendent,  held  that  there  was  no  lia- 
bility, the  facts  being  that  tbe  superintend- 
ent in  a  spirit  of  fun,  punched  or  pushed  the 
employ^,  and  by  reason  of  such  act  on  the 
part  of  tbe  superintendent  the  employ^,  who 
was  very  ticklish  or  nervous,  threw  bis  hand 
into  a  machine  that  was  In  operation.  The 
court  said: 

"That,  if  Cunningham  [the  superintendent] 
was  guilty  of  any  negligence  in  the  premises,  it 
lay  in  this  extraneous  act  the  evidence  shows 
beyond  controversy.  That  this  was  not  on  act 
of  superintendence  we  are  entirely  clear.  That 
a  negligent  act  although  committed  by  one  in- 
trusted with  superintendence  by  the  common 
employer,  and  while  in  the  exercise  of  such 
superintendence,  is  not  an  act  for  which  the  em- 
ployer is  responsible  when  it  is  not  an  act  of 
superintendence  under  the  statute  is  clear  up- 
on reason,  and  is  settled  by  the  authorities." 
Western  Railway  v.  Milligan,  135  Ala.  205,  33 
South.  438,  93  Am.  St  Rep.  31. 

It  therefore  appears  to  us  to  be  quite  clear 
that,  according  to  the  undisputed  evidence 
in  tMs  case,  viewing  it  as  reflected  by  plain- 
tiff's own  statement  of  tbe  case,  there  Is  no 
liability  on  the  part  of  tbe  defendant  for 
the  wrongful  act  of  its  servants.  Tbe  act 
was  not  within  the  actual  nor  apparent  scope 
of  the  servant's  authority,  and  did  not  con- 
stitute a  violation,  within  tbe  meaning  of  tbe 
law,  of  the  master's  duty  to  furnish  a  safe 
place  to  bis  servant 

The  Judgment  is  reversed,  and  tbe  cause 
dismissed. 


ST.  rK)XIIS,  L  M.  ft  S.  RT.  CO.  v.  SHARP. 

(No.  239.) 
(Supreme  Court  of  Arkansas.    Nov.  16,  1914} 

1.  Masteb  and  Sebvant  (I  266*)— Death  or 
Sebvanis— Fbokbal  Bkplotxbs'  Liabiutt 
Act. 

Where  decedent  a  car  repairer,  was  killed 
while  making  repairs  on  a  freight  car  then  l>eing 
used  in  transporting  interstate  commerce,  but 
temporarily  on  a  siding  to  be  repaired,  and 
while  plaintiff  in  her  complaint  did  not  express- 
ly declare  on  the  federal  Employers'  Liability 
Act  (Act  AprU  22.  1908,  c.  149,  36  Stat  65 
[Gomp.  St  1918,  H  8667-8666]),  and  did  not 
allege  that  decedent  was  working  on  a  car  used 
in  interstate  commerce  at  the  time  of  his  deatb, 
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such  fact  was  pleaded  in  the  answer,  and  the 
case  was  tried  under  that  statute,  the  rights 
of  the  parties  must  be  determined  in  accordance 
therewith. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  809-812,  815 ;  Dec.  Dig. 
«256.*] 

2.  Master  and  Sebvant  (f  281*)— Death  of 
Skkvant— Uab  Labobebs— Safety  Rule. 
In  an  action  for  death  of  a  railroad  car 
laborer,  while  engaged  in  repairing  certain  of 
its  underneath  appliances,  by  the  car  being 
struck  by  another  car  negligently  pushed  against 
it  on  the  same  track,  evidence  hetd  to  show  an 
habitual  disregard  of  the  t)lue  flag  rule  intended 
to  protect  car  repairers,  with  the  knowledge 
and  acquiescence  of  those  whose  duty  it  was  to 
enforce  it  and  to  report  infractions  of  the  rule, 
amounting  to  an  abrogation  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  {{  987-996;  Dec.  Dig.  | 
281.»] 

8.  Mastzb  and  Sebvant  d  144*)— Death  or 
Sebvant— Railboads—Safett  uuub— Abro- 
gation. 

In  order  to  constitute  an  abrogation  of  a 
rule  promulgated  by  a  railroad  company  for 
the  safety  of  car  repairers,  acquiescence  on  the 
part  of  the  railroad  company,  either  in  express 
terms  or  by  silence  after  knowledge  of  habitual 
violation,  must  be  shown. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  287;    Dec.  Dig.  |  144.»] 

4.  Masteb  and  Sebvant  (§  243*) — Death  of 
Sebvant— Railboad  Cab  Repaibebs— Con- 
TBiBirroBT  Neouqench>— Blue  Flag  Rule 
— Failube  to  Comply— Abboqation. 

Where  a  blue  flag  rule  adopted  by  a  rail- 
road company  for  the  protection  of  car  repairers 
had  been  abrogated  by  long  disuse,  to  the  knowl- 
edge of  the  railroad's  superior  servants,  whose 
duty  it  was  to  enforce  it,  failure  of  a  car  re- 

gairer  to  comply  with  the  rule  by  displaying 
ags  at  either  end  of  the  car  on  which  he  was 
workihg  at  the  time  it  was  struck  by  another 
car  and  he  was  killed  did  not  constitute  con- 
tributory negligence,  so  as  to  relieve  the  master 
from  liability  for  his  death  resulting  from  the 
negligence  of  a  switching  crew  in  pushing  an- 
other car  against  the  one  on  which  decedent  was 
working,  with  knowledge  that  he  was  in  a  dan- 
gerous position  under  such  car. 

[Eki.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  682,  TQ9-775 ;  Dec.  Dig. 
t  243.  •] 

5.  Tbial  (§  194*)— Insibuctionb— Weight  or 
Evidence. 

Where  a  car  repairer  was  killed  under  a 
-car  being  used  in  interstate  commerce,  which 
be  was  repairing  without  protecting  it  by  blue 
flags,  as  required  by  a  rule  of  the  company,  an 
instruction  that,  notwithstanding  the  company 
had  such  a  rule,  still  if  it  had  been  openly,  con- 
tinuously, and  habitually  disregarded  for  a 
number  of  years  by  defendant's  employes  to  such 
an  extent,  down  to  the  time  of  the  injury,  as 
to  justify  the  belief  that  it  had  been  abrogated 
by  defendant  or  its  nonobservance  acquiesced 
in,  then  decedent's  failure  td  obey  the  rule 
would  not  of  itself  prevent  a  recovery,  provided 
its  nonobservance  was  known  to  defendant  or 
had  continued  for  such  a  long  period  as  to  jus- 
tify a  belief  that  defendant  must  have  known 
or  acquiesced  therein,  etc.,  was  proper,  under 
the  federal  Employers'  Liability  Act  providing 
that  contributory  negligence  shall  not  be  a  de- 
fense, nor  was  the  instruction  objectionable  as 
on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  413,  436,  439-441,  446-454,  46eHl66; 
~       Dig.  f  194.*] 


Dec, 


0.  Death  (|  90*)- Daicaoe»— Excessiveness. 
xu  an  action  for  death  of  a  railroad  car 
repairer  earning  22^  cents  an  hour  at  the  time, 
35  years  of  age,  healthy,  industrious,  and  moral, 
by  reason  of  the  negligence  of  defendant's  serv- 
ants, a  verdict  awarding  $3,000  in  favor  of  bis 
estate  and  $12,000  for  the  benefit  of  his  widow 
and  children  held  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  a  125-130;   Dec.  Dig.  i  99.*] 

Appeal  from  Circuit  Court,  Marion  County ; 
Geo.   W.   Reed,   Judge. 

Action  by  Clara  Sharp,  as  adiminlstrHtrlx 
of  the  estate  of  W.  N.  Sltaip,  deceased, 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway,  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AfDrmed. 

Decedent  was  a  car  repairer  about  35  years 
old.  At  the  time  of  his  death  be  was  a  big, 
stout,  healthy  man.  Industrious  and  moral, 
and  received  22%  cents  an  hour.  Be  left  a 
widow  and  two  children,  and  administratrix 
recovered  $3,000  in  favor  of  the  estate  and 
$12,000  for  the  widow  and  children. 

B.  B.  Kinswortby  and  T.  'D.  Crawford, 
both  of  Little  Rock,  and  McCaleb  &  Reeder, 
of  BatesTille,  for  appellant  Joues  &  Sea- 
well,  of  Yellville,  and  Hamlin  &  Seawel,  of 
Springfield,  for  appellee. 

Mcculloch,  G  J.  Plalntirs  intestate, 
W.  N.  Sharp,  worked  for  defendant  railroad 
company  in  the  yards  at  Newport,  Ark.,  as 
car  inspector  and  repairer,  and,  while  In  the 
discharge  of  his  duties,  received  personal 
injuries,  from  which  death  resulted  on  tbe 
following  day.  He  was  survived  by  his  wid- 
ow and  two  diUdren,  and  this  action  was  in- 
stituted by  tbe  widow,  as  administratrix  of 
the  estate,  to  recover  damages  resulting  from 
decedent's  Injury  and  death.  Sharp  \ras 
working  underneath  a  freight  car,  repairing 
an  air  pipe,  called  the  train  line,  wben  a  car 
kicked  in  on  the  same  track  by  tbe  switdi 
crew  ran  against  the  car  undemeatb  wbldi 
he  was  working  and  caused  it  to  ran  over 
him  and  cut  off  one  of  his  legs.  The  car 
which  be  was  repairing  was  one  used  at  tbe 
time  in  interstate  commerce.  It  was  con- 
signed  at  Kansas  City,  Mo.,  to  Tnckerman, 
Ark.,  and,  when  it  arrived  at  Newport  on  tlie 
day  before  Sharp's  Injury,  tbe  defect  was 
discovered,  and  it  was  left  oat  of  tbe  train 
for  repairs.  Sharp  and  a  fellow  worker, 
named  Ellen,  composed  the  day  shift  of  tbe 
car  repairers  who  worked  onder  a  foreman; 
and,  oo  tbe  day  tbe  car  was  left  at  Newport^ 
they  did  some  work  on  it  That  was  Satur- 
day afternoon,  and  tbe  next  morning,  Sun- 
day, the  car  was  shifted  to  another  position, 
and  Sharp  and  his  companion  resumed  their 
labors,  when  tbe  injury  occurred.  - 

[1]  The  plaintiff  does  not,  in  her  complaint, 
expressly  declare  up<m  tbe  federal  statute 
Icnown  as  tbe  "EmployenC  Liability  Act." 
Nor  does  the  complaint  even  contain  an  al- 
legation that  Sharp  was  engaged  in  work  on 
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t  car  used  In  Intentate  commerce ;  but  that 
tact  Is  set  forth  in  the  answer,  and  the  case 
vas  tried  under  the  terms  of  that  statute. 
Hie  rights  of  the  parties  must  therefore  be 
determined  by  the  terms  of  the  federal  stat^ 
ute.  The  plaintiff  asked  recovery  In  one 
count  for  the  benefit  of  the  estate,  and  the 
other  for  the  benefit  of  the  next  of  kin.  But, 
nnder  the  terms  of  the  federal  statute,  the 
recovery  on  both  elements  of  damages  must 
be  for  the  benefit  o^  the  widow  and  next  of 
klu,  and  can  In  this  case  be  so  treated.  St. 
Louis  &  S.  F.  Rd.  Ca  t.  Conarty,  106  Ark. 
421,  155  S.  W.  93. 

[2]  The  alleged  act  of  negligence  relied  on 
for  recovery  In  the  case  Is  that  of  the  mem- 
bers of  the  switch  crew,  who.  It  la  charged, 
with  knowledge  that  Sharp  and  his  compan- 
ion were  at  work  there,  negligently  kicked 
tbecar  in  on  the  track  and  against  the  car  be- 
neath which  they  were  it  work.  The  conten- 
tion of  the  defendant,  on  the  other  hand,  is 
that  there  was  a  rule  of  the  company  requir- 
ing the  car  repairers  to  protect  themselves 
by  the  use  of  blue  flags  which  gave  warning  of 
their  presence  under  cars;  that  deceased 
violated  the  rule  by  failure  to  put  out  flags ; 
and  that  his  own  act  of  negligence  was  the 
sole  cause  of  his  injury.  Plaintiff  met  this 
contention  by  attempting  to  prove  that  there 
was  a  uniform  and  habitual  violation  of  the 
mle,  within  the  knowledge  of  the  officers  and 
servants  of  the  company  whose  duty  It  was 
to  enforce  it,  which  amounted  to  a  total  ab- 
rogation of  the  rule;  that  the  customary 
method  of  work  in  the  yards  at  Newport  was 
that,  when  a  car  was  placed  In  position  or 
spotted  on  the  side  track  for  repairs,  the 
members  of  the  switch  crew  must  refrain 
from  running  cars  on  the  track  until  they  re- 
ceive notice  that  the  repairs  bad  been  com- 
pleted ;  and  that  in  this  instance  the  switch 
crew  knew  that  this  car  bad  been  placed 
there  for  repairs,  but,  without  notice,  kicked 
the  car  In  on  the  side  track  against  this  car. 
The  defendant  established  by  proof  the  fact 
that  it  had  promulgated  a  rule  that  "a  blue 
flag  by  day  and  a  blue  light  by  night,  at  one 
or  both  ends  of  an  engine,  car,  or  train,  in- 
dicates that  workmen  are  under  or  about  It," 
and  that  "workmen  will  display  blue  signals, 
and  the  same  workinen  are  alone  authorized 
to  remove  them."  It  was  proved,  also,  that 
Sharp,  when  be  took  service  with  the  com- 
pany, about  a  year  before  bis  injury  and 
death,  signed  a  statement  acknowledging  re- 
ceipt of  a  copy  of  the  rule.  The  defendant 
also  adduced  testimony  of  numerous  wit- 
nesses to  the  effect  that  the  rule  had  never 
been  disregarded  or  abrogated,  and  that  the 
constant  effort  of  the  company  was  to  en- 
force it.  The  plaintiff  adduced  testimony  of 
numerous  witnesses,  men  who  worked  in  the 
yards  at  Newport,  to  the  effect  that  this  rule 
was  always  disregarded,  and  that  the  foremen 
of  the  car  repairers,  when  frequently  impor- 
tuned to  furnish  the  flags,  expressly  refused 
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to  do  so  and  Instructed  the  repairers  to  dls- 
regiird  it  There  were  two  switch  crews — a 
day  shift  and  a  night  shift — ^In  charge  of  a 
foreman,  and  also  two  repair  crews  or  shifts 
working  under  another  foreman ;  and  it  was 
proved  by  affirmative  testimony  that  the  fore- 
man of  each  of  these  crews  knew  of  this  ha- 
bitual disregard  of  the  mle  and  acquiesced  in 
it,  the  proof  being  that  some  of  them  ex- 
pressly declined  to  regard  the  rule  and  gave 
directions  to  the  workmen  to  disregard  it. 

We  think  the  testimony  on  the  part  of  the 
plaintiff  was  sufficient  to  establish  such  an 
habitual  disregard  of  the  rule,  with  the 
knowledge  and  acqulescencfe  of  those  whose 
duty  it  was  to  enforce  it,  or  to  report  in- 
fractions of  the  rule,  to  amount  to  an  abro- 
gation of  the  rule.  It  Is  true  the  defendant 
Introduced  proof  by  uncontradicted  testimony 
that  a  division  master  mechanic  of  the  com- 
pany visited  Newport  about  six  months  be- 
fore Sharp's  Injury  for  the  purpose  of  giving 
instructions  to  the  men  upon  the  rules  of 
safety,  and  impressed  upon  them  the  duty 
of  observing  this  rule  concerning  the  use 
of  the  flags  by  car  repairers;  but  we  do 
not  understand  the  law  to  be  that  this 
absolved  the  company  from  the  conse^ 
quences  of  acquiescence,  in  other  respects, 
in  the  general  and  habitual  \'iolatiou  of  the 
rule.  The  proof  Is  sufficient  to  establish 
the  abrogation  of  the  rule  within  the  period 
subsequent  to  the  visit  of  the  master  me- 
chanic. We  do  not  mean  to  hold  that  the 
eniployfis  may  establish  a  rule  or  custom  for 
themselves,  or  abrogate  a  rule  promulgated 
by  the  employer,  over  the  protest  of  the  em- 
ployer; but  we  think  the  proof  in  this  case 
is  sufficient  to  show  an  acquiescence  on  the 
part  of  the  employer. 

[3]  In  order  to  constitute  an  abrogation 
of  the  rule,  there  must  be  acquiescence  on 
the  part  of  the  employer,  either  in  express 
terms  or  by  silence  after  knowledge  of  habit- 
ual violation  of  the  rule.  The  law  on  this 
subject  h^s  been  fully  discussed  In  other 
cases.  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Caraway, 
77  Ark.  405,  91  S.  W.  749;  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Dwpree,  84  Ark.  377,  105  S.  W.  878, 
120  Am.  St  Rep.  74 ;  St  L..  I.  M.  &  S.  Ry.  Co. 
V.  Wirhel,  108  Ark.  437,  158  S.  W.  118. 

In  the  Caraway  Case,  supra,  we  quoted 
with  approval  the  following  statement  of 
the  law  from  Mr.  Labatt: 

"A  custom  in  violation  of  a  rule,  known  and 
acquiesced  in  by  the  employer  or  his  representa- 
tives, amounts  to  an  abandonment  of  the  rule, 
to  the  extent  to  which  the  custom  infringes  the 
rule.  *  •  *  In  other  words,  evidence  that  the 
rule  in  question  was  iiabitually  violated  to  the 
knowledge  of  the  employer  is  admissible  for  the 
purpose  of  repelling  the  hiference  which  would 
otherwise  be  drawn,  as  a  matter  of  law,  when 
the  violation  is  proved."     1  Labatt,  f  232. 

In  the  same  case  we  s^d  that: 

"Knowledge  of  the  company  may  be  inferred 
from  the  notoriety  of  the  habitual  custom  of  the 
employ^  in  disregarding  the  rule." 

The  Dupree  Case,  supra,  was  identical  with 
this  one  In  that  it  was  a  suit  by  a  car  re- 
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pairer  on  account  of  Injuries  received,  and 
tbe  company  proved  a  rule  the  same  as  In 
this  c;ase,  and  tbe  plaintiff  undertook  to  show 
an  abrogation  of  the  rule.  Following  the 
law  as  stated  in  tbe  Caraway  Case,  we  said 
that: 

"Where  such  rule  is  habitually  violated,  and 
such  violation  is  known  to  or  acquiesced  in  by 
the  master,  bo  that  it  amounts  to  an  abandon- 
ment of  the  rule,  then  evidence  of  such  habitual 
violation  is  admissible  for  the  purpose  of  repel- 
ling the  inference  which  would  otherwise  be 
drawn  from  the  existence  of  the  rule  itself." 

In  another  case  (El  Dorado  &  Bastrop 
Eailro^d  Co.  v.  Whatley,  88  Ark.  20,  114  S. 
W.  234,  129  Am.  St  Rep.  93),  we  cited  witb 
approval  tbe  following  statement  of  the  law 
by  tbe  Supreme  Court  of  Alabama: 

"Custom  and  usage  may  be  relied  upon  to  ex- 
cuse the  violation  of  a  rule  when  the  act  involv- 
ed is  not  negligent  in  itself,  but  only  by  rela- 
tion to  the  rule  violated;  and  so  when  an  act 
may  be  done  in  two  or  more  ways,  a  resort  to 
neither  of  which  involves  such  obvious  peril  as 
raises  the  legal  presumption  or  conclusion  of 
negligence  in  the  doing  of  it,  a  custom  or  usaee 
to  do  it  in  a  particular  way  may  be  looked  to 
as  tending  to  show  that  it  was  not  negligence  to 
resort  to  that  method  in  the  instance  under  con- 
sideration. But  custom  can  in  no  case  impart 
the  qualities  of  due  care  and  prudence  to  an 
act  which  involves  obvious  peril,  which  is  vol- 
untarily and  unnecessarily  done,  and  which  the 
law  Itself  declares  to  be  negligent"— citing  au- 
thorities. Warden  v.  L.  &  N.  B.  Co.,  94  Ala. 
277,  10  South.  276,  14  I*  R.  A.  552 

The  doctrine  thus  announced  by  tbe  Ala- 
bama court  has  no  application  here,  for  it 
cannot  be  said,  as  a  matter  of  law,  that  it  is 
obviously  dangerous  for  a  repairer  to  go  un- 
derneath a  car  without  putting  out  danger 
signals,  where,  according  to  tbe  custom 
among  the  workmen,  be  has  reason  to  as- 
sume th,at  he  will  be  protected.  Now,  the 
proof  in  this  case  is:  That  the  car  was  shift- 
ed to  the  place  where  Sharp  was  injured  by 
the  same  switch  crew  that  afterwards  kicked 
the  car  in  on  this  track.  That  a  member  of 
the  switch  crew  hfiA  a  conversation  with 
Sharp  a  short  while  before  he  started  to 
work  on  the  car.  In  which  conversation  men- 
tion was  made  of  the  fact  that  work  on  the 
car  was  about  to  be  done  by 'Sharp  and  his 
coworker.  And  tbe  jury  bad  a  right  to  find 
from  tl)e  evidence  that  tbe  members  of  tbe 
switch  crew  knew  that  Sharp  and  his  com- 
panion were  at  work  on  the  car  at  the  time 
they  kicked  cars  in  on  this  side  track.  If 
that  was  true,  and  the  rule  requiring  use  of 
flags  had  been  abrogated,  it  constituted  an 
act  of  negligence  on  the  part  of  the  switch 
crew  which  rendered  the  company  liable. 

[4]  We  are  not  laying  down  tbe  law  to  be 
that  employed^  have  the  right  to  establish 
rules  for  the  employer,  or  contrary  to  his 
directions:  but  we  do  say  that  where  the 
testimony,  as  In  this  case,  is  sufficient  to  show 
an  abrogation  of  the  rule,  it  warrants  the 
jury  in  finding  that  the  employe  was  not 
guilty  of  negligence  in  failing  to  display 
fiags,  and  that  other  employes,  who  knew,  or 
had  reason  to  believe,  that  be  was  under 


the  car,  were  guilty  of  an  act  of  negligence 
which  rendered  the  employer  liable,  under  the 
doctrine  of  respondeat  superior. 

[5]  The  Instructions  given  by  the  court  at 
the  request  of  the  plaintiff  are  not  in  con- 
flict with  tbe  views  here  expressed,  and  we 
think  correctly  submitted  the  issues  to  the 
Jury.  Timely  objections  were  made  by  the 
defendant  to  each  of  the  instructions  given 
at  the  plaintiff's  request,  and  exceptions  were 
duly  saved;  but  we  deem  It  unnecessary  to 
discuss  those  instructions  in  detail  or  to  set 
them  out,  except  one,  which  reads  as  fol- 
lows: 

"(2)  Although  yon  may  find  from  the  evidence 
that,  at  the  time  of  the  injury  to  W.  N.  Sharp, 
the  defendant  had  in  force  a  rule  requiring  its 
employes  to  display  a  blue  flag  or  flags  while 
performing  work  in  its  yards,  still  if  yon  find 
from  the  evidence  that  for  a  number  of  years 
this  rule  had  been  openly,  continuously,  and 
habitually  disregarded  by  the  employes  of  de- 
fendant for  such  period  and  for  such  an  extent 
during  said  time  down  to  the  date  of  said 
injury  as  to  lead  to  and  justify  the  belief  that 
the  rule  had  been  abrogated  by  the  company, 
or  its  nonobservance  acquiesced  in,  then  the 
failure  to  obey  said  rule  by  the  said  W.  N. 
Sharp  will  not  of  itself  prevent  a  recovery,  pro- 
vided that  you  find  that  the  nonobservance  of 
the  rule  was  known  to  tbe  defendant,  or  was 
for  a  long  period  and  of  so  frequent  occurrence 
as  to  cause  you  to  believe  that  defendant  must 
have  known  or  acquiesced  in  its  nonobservance ; 
and  in  determining  whether  or  not  the  rule  has 
been  abrogated,  or  its  nonobservance  acquiesced 
in  by  the  company,  you  may  take  into  consid- 
eration the  period  of  time,  the  extent  of  open- 
ness with  which  the  rule  had  been  violated  by 
the  employes  of  the  defendant,  if  you  find  from 
the  evidence  that  the  rule  had  been  violated." 

It  will  be  noted  that  this  Instruction  re- 
lates to  the  rule  of  the  company,  the  alleged 
abrogation  of  it,  and  its  effect  upon  the  ques- 
tion of  Sharp's  contributory  negligence.  It 
is  earnestly  insisted  that  the  language  used 
amounts  to  an  Instruction  upon  the  weight 
of  tbe  evidence,  and  tells  tbe  jury  in  effect 
that  the  act  of  Sharp  In  doing  his  work  con- 
trary to  the  rule  did  not  constitute  coutribu- 
tory  negligence.  We  do  not  think  the  In- 
struction Is  open  to  that  objection,  for  the 
obvious  purpose  of  the  court,  in  giving  this 
instruction,  was  to  tell  the  jury  that  if  the 
rule  had  been  abrogated,  with  the  knowledge 
and  acquiescence  of  the  company.  Its  non- 
observance  by  Sharp  would  not,  as  a  mat- 
ter of  law,  constitute  contributory  negligenca 
Other  instructions,  which  submit  the  ques- 
tion of  contributory  negligence,  make  this 
view  of  It  plain;  and.  If  It  was  thought  that 
any  other  construction  would  he  placed  upou 
it,  there  should  have  been  a  special  objec- 
tion. The  instruction,  however,  based  upon 
the  terms  of  the  federal  statute,  which  con- 
trols In  this  case,  was  not  technically  incor- 
rect, for  under  that  statute  contributory  neg- 
ligence does  not  bar  a  recovery,  whether  it 
be  a  violation  of  tbe  rules  or  some  other  act 
of  negligence.  The  statute  provides  that  in 
such  cases  "the  fact  that  the  employe  may 
have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages 
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shall  be  dimluiBheil  by  the  Jury  in  propor- 
tion to  the  ajuount  of  negligence  attributable 
to  such  employ^."  It  will  be  observed  that 
this  instruction  does  not  attempt  to  lay  down 
any  basis  for  measuring  the  negligence  of 
the  company  or  its  other  servants,  but  mere- 
ly dedares  that  the  nonobservance  of.  the 
rale  will  not  of  itself  bar  a  recovery,  provid- 
ed the  jury  found  that  the  rule  bad  been 
abrogated.  Notwithstanding  the  abrogation 
of  the  rule,  It  was  a  qnestlon  for  the  jury 
to  determine  whether  or  not,  under  the  par- 
ticular circumstances,  Sharp  was  guilty  of 
contributory  negligence;  but  this  Instruction 
does  not  take  away  from  the  jury  the  right 
to  consider  the  conduct  of  Sharp  for  that 
purpose,  and  merely  declares  that  the  non- 
observance  of  the  rule  will  not  of  itself  bar 
a  recovery.  We  think  that  the  instruction 
was  technically  correct,  under  the  law  as  de- 
clared in  the  federal  statute,  and  that  there 
was  no  error  in  giving  it 

The  question  of  assumed  risk  is  not,  we 
think.  Involved  in  this  case,  since  the  jury 
lias  found  that  the  role  promulgated  by  the 
company  had  been  abrogated. 

[I]  QDhere  are  other  questions  raised  which 
we  do  not  think  of  sufficient  importance  to 
discuss.  It  is  urged  that  the  verdict  is  ex- 
cessive, but  we  think  the  testimony  is  abun- 
dant to  sustain  the  amoimt  of  damages  as- 
sessed by  the  jury. 

The  judgment  is  therefore  affirmed. 


FT.   SMITH   LUMBER  CO.   v.   SHACKLE- 
FORD.    (No.  240.) 

(Supreme  Court  of  Arkansas.     Nov.  16,  1914.) 

1.  COBPOBATIONS    (f   668*)— ACTIONS— SEEVIOB 

OF  Pbocess  —  Statdtobt   Pbovisions  — 
"Branch  Offick"— "Otheb  Place  of  Busi- 

HESS." 

Acts  1909,  p.  293,  providing  that  any  corpo- 
ration, which  keeps  or  maintains  in  any  of  the 
counties  a  "branch  office  or  other  place  of  busi- 
ness," shall  be  subject  to  suits  in  any  of  the 
counties  where  it  so  keeps  or  maintains  such  of- 
fice or  place  of  business,  and  service  on  the 
agent  in  charge  of  the  office  or  place  of  business 
is  sufficient,  provides  a  cumulative  method  of 
service  in  aid  of  the  law  declaring  that  service 
may  be  had  on  a  corporation  in  the  county 
where  it  is  situated,  or  where  it  has  its  principal 
office  or  place  of  business,  separate  from  the 
county  in  which  the  corporation  is  situated,  or 
in  the  county  where  its  chief  officer  resides,  and 
the  term  "branch  office"  indicates  the  mainte- 
nance of  an  office  tributary  to  the  principal  of- 
fice, and  designates  a  place  maintained  in  a 
county  where  business  is  transacted  similar  to 
that  where  the  principal  office  is  situated,  and 
the  term  "other  place  of  business"  refers  to  a 
place  where  the  corporation  is  conducting  a 
settled  or  established  business,  and  designates 
a  place  where  an  established  business  is  carried 
on  regardless  of  whether  the  corporation  has  its 
principal  or  branch  office  situated  there  or  not, 
and  the  agent  in  charge  of  a  "branch  office" 
must  be  one  having  authority  to  carry  on  the 
general  business  of  the  corporation,  while  an 
agent  in  charge  of  an  "other  place  of  business" 
may  be  limited  and  special  and  confined  to  the 


particular  business  over  which  he  has  super- 
vision. 

[BM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  !§  2603-2627;  Dec  Dig.  {  668.*] 

2.  CORPOBATIONS  (i  668*)— Actions— Skbvick 
OF  Process— Statdtort  Provisions— "Oth- 
eb Place  of  Business.  " 

The  agent  of  a  lumber  company  in  charge  of 
its  commissary  store  having  on  hand  about  $4,- 
000  worth  of  goods,  situated  in  a  county  where 
it  is  engaged  in  logging,  and  where  it  maintains 
70  or  80  portable  houses  and  has  employes  earn- 
ing about  $200  a  week,  is  an  agent  in  charge 
of  an  "other  place  of  business"  of  the  corpora- 
tion, within  Acts  1909,  p.  293,  so  that  service  of 
process  on  him  is  sufficient,  in  an  action  against 
the  corporation  having  its  home  office  in  an- 
other county. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2603-2627;  Dec  Dig.  S  668.*] 

3.  Master  and  Servant  (S  277*)- Inji7by  to 
Servant— Existence  of  Relation  of  Mas- 
ter AND  Servant— Evidence. 

In  an  action  for  personal  in  juries,  evidence 
held  to  sustain  a  finding  that  plaintiff  was,  at 
the  time  of  the  accident,  an  employ^  of  defend- 
ant. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  963 ;  Dec  Dig.  §  277.*] 

4.  Master  and  Skbvant  (§{  286,  289*)— In- 
jury TO  Servant— Negligencb--Contrxbu- 
tobt  Nbolioencb— Question  fob  Juby. 

In  an  action  for  Injuries  to  a  brakeman 
while  between  cars  of  a  lumber  company,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  Issues  of  negligence  and  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050, 
1089, 1090, 1092-1132;   Dec  Dig.  H  286,  280.*] 

6.  Witnesses  (S  389*)—Ii«>eaohment— Proof 

of  contbadictoby  statements. 

Where,  In  an  action  for  personal  injuries, 
the  issue  was  whether  plaintiff  was  In  the  em- 
ploy of  defendant,  a  lumber  company,  or  in  the 
employ  of  a  railroad  company,  and  the  secretary 
and  manager  of  the  lumber  company  testified 
that  plaintiff,  at  the  date  of  the  accident,  was  In 
the  employ  of  the  railroad  company  operating 
trains  over  tlie  road  of  the  lumber  company,  and 
denied  stating  to  a  third  person  that  the  road 
was  operated  by  the  lumber  company,  the  testi- 
mony of  the  third  person,  to  the  effect  that  the 
secretary  and  manager  had  so  stated  to  him, 
was  admissible  as  impeaching  testimony. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  i!  1243-1245 ;    Dec  Dig.  S  389.*] 

6.  Witnesses  (§  268*)- Cboss-Examination. 
Where,  in  an  action  for  Injuries  to  a  brake- 
man  caught  between  cars  in  a  train,  the  issue 
was  whether  plaintiff  was  in  the  employ  of  de- 
fendant, a  lumber  company,  or  in  the  employ  of 
a  railroad  company,  and  the  secretary  and 
manager  of  the  lumber  company  testified  on  di- 
rect examination  that,  at  the  time  of  the  acci- 
dent, the  engines  and  track  were  operated  by  the 
railroad  company,  and  that  a  sale  thereof  was 
not  made  to  the  lumber  company  until  after 
the  accident,  and  stated  on  cross-examination  the 
amounts  paid  for  the  rails  and  locomotives,  and 
also  testified  as  to  the  assessment  of  the  proper- 
ty of  the  lumber  company  for  the  year  before  the 
purchase  and  for  the  year  of  the  purchase,  a  fur- 
ther cross-examination,  relating  to  the  assess- 
ments, and  showing  that  the  assessment  for  the 
year  of  the  alleged  purchase  was  only  $2,000 
more  than  for  the  year  preceding,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  931-948,  959 ;    Dec.  Dig.  i  268.*] 
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7.  APFKAX.   and    BBBOB     ({    1048*)— HABifTEBS 

Ebbob— EbbonboUs  Ruunos  on  Evidence. 
Where  an  officer  of  a  corporation,  a  defend- 
ant in  an  action,  did  not  admit  that  he  had 
filed  or  was  responsible  for  an  answer  filed 
in  a  former  action,  but  asserted  that  he  did  not 
remember  that  the  answer  was  filed,  and  no  at- 
tempt was  made  to  controvert  his  testimony  by 
exhibiting  the  answer,  tlie  corporation  was  not 
prejadiceo. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4140-4145,  4151,  4158- 
4100;    Dec  Dig.  i  1048.*] 

8.  Tbial  (5  260*)— iMSTBDcnoNs— Refusal  of 

IKSTBCCTIONS  CktVEBED  BT  THK  ClIABQK  QlV- 
XN. 

It  is  not  error  to  refuse  a  requested  charge 
sufficiently  covered  by  the  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  651-659 ;   Dec  Dig.  §  260.*] 

9.  Masteb  and  Sebvant  (§   141*)-Iwjtjbt  to 
Sebvant— Obliqation  of  Mastkb. 

It  is  the  duty  of  a  master  to  make  rules 
for  the  protection  of  bis  servants  and  to  make 
those  rules  known  to  the  servants,  and  there  is 
no  affirmative  dnty  devolving  on  a  servant  to 
ascertain  what  the  master's  rules  are. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  J  283;   Dec.  Dig.  {  141.*] 

10.  Tbial   (f    133*)— Iufbopeb    Remabks   ov 
Counsel— Cubing  by  Instbuctions. 

The  error  in  permitting  improper  remarks 
of  counsel  of  the  successful  party  is  cured  by 
instructions  of  the  court  not  to  consider  the  same 
and  by  the  remarks  of  counsel  himself  in  dis- 
claiming any  intention  to  discuss  facts  not  dis- 
closed in  the  record. 

[Ed.  Note.— For  other  cases,  see  Tria},  Cent 
Dig.  §  316 ;    Dec  Dig.  §  133.*] 

Appeal  from  Circuit  Court,  Perry  County ; 
Robt  J.  Lea,  Judge. 

Action  by  Charles  Sbackteford  against  the 
Ft  Smltb  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
finued. 

H.  L.  Fitzhugb  and  Jas.  B.  McDonougb, 
both  of  Ft  Smith,  for  appellant  Jones  & 
Owens  and  Frank  Face,  all  of  Little  Rock, 
for  appellee. 

WOOD,  X  Plaintiff  filed  a  complaint 
against  the  Ft  Smith  Lumber  Company  and 
the  Central  Railway  Company  of  Arkansas  in 
the  Perry  circuit  court  Summons  was  issued 
and  alleged  to  have  been  served  upon  each  of 
the  defendants  in  Perry  county.  The  defend)- 
ants  appeared  specially  and  moved  to  sup- 
press the  service.  The  court  sustained  the 
motion  as  to  the  Central  Railway  Company, 
but  overruled  same  as  to  the  Ft  Smith  Lum- 
ber Company.  The  Ft  Smith  Lumber  Com- 
pany, appellant  here,  excepted  to  the  ruling 
of  the  court  and  reserved  the  issue  as  to 
the  service  in  Its  answer.  The  cause  was 
tried  before  a  Jury,  and  the  verdict  and  judg- 
ment were  In  favor  of  the  appellee  in  the  sum 
of  $12,000,  and  this  appeal  has  been  duly 
prosecuted. 

First  The  appellant  contends  that  there 
was  no  service.  The  return  of  the  officer  Is 
as  follows: 


"I  have  this  8th  day  of  January,  1914,  daly 
served  the  within  npon  the  EH.  Smith  Lumber 
Company  by  delivering  a  copy  of  same  to  L.  G. 
Elliott  in  Perry  county.  Ark.,  agent  of  the  Ft 
Smith  Lumber  Company,  and  in  charge  of  its 
office  and  store  and  place  of  business  in  Perry 
coonty.  Ark." 

L.  6.  Elliott  testified  that  he  had  been  in 

charge  of   a  commissary   for  the  appellant) 
since  July,  1913,  selling  goods  for  the  appel- 
lant   The  goods  were  bought  from  the  main 
office  upon  requisition  from  witness.    He  got 
a  merchandise  car  once  a  week.    The  commis- 
sary was  situated  in  two  box  movable  cars 
about  50  feet  long  each.    The  cars  were  on 
a  siding.     Witness  was  derk  or  salesman 
for  the  appellant    He  had  no  office.    Witness 
had  been  in  the  employ  of  the  company  since 
August,    1912,   and   they   were   running   the 
commissary   at   that   time.     Before   witness 
took  charge  of  the  commissary,  he  was  the 
timekeeper,    and    his    office,    as    timekeeper, 
was  in  the  commissary.    Appellant  built  an 
addition  to  the  oommissary,  which  is  the  of- 
fice of  the  tim^e^er;  it  Is  built  onto  the 
commissary  cars.    Appellant  kept  a  general 
line  of  goods  in  the  commissary,  that  would 
Invoice  on  an  average  about  |4,000.    Witness 
made  daily  reports  to  the  general  ofDce  or 
headquarters  at  Plalnvlew,  in  Yell  county, 
of  the  amount  of  business  done.    Witness  re- 
ported to  the  timekeeper,  turned  over  his  cash 
and  coupons  to  the  timekeeper  at  night  and 
the  timekeeper  sent  in  the  reports  to  the  gen- 
eral office.    The  only  report  vritness  made  in 
person  to  the  company  was  a  requisition  for 
goods.     As  the  company  proceeded  with  its 
logging  road  into  the  forest,  it  followed  It  up 
with   its   camps  and   commissary.     Witness 
had  shipped  out  some  cars  of  lumber  for  one 
J.  Q.  Allen,  charging  him  $10  per  car.    The 
money  was  received  for  the  appellant    There 
were  some  oak  logs  shipped  out  in  the  latter 
part  of  the  winter  of  1913.    Witness  was  told 
from  the  Plalnvlew  office  to  collect  the  charg- 
es for  the  shipment    He  did  so  and  entered 
it  upon  the  books  in  favor  of  the  Ft  Smith 
Lumber    Company.      Witness    reported    tbia 
transaction,  in  connection  with  the  coniuiis- 
sary,  to  the  appellant  company.    Witness  w^as 
promoted  from  timekeeper  to  manager  of  the 
store.     Witness  had  general  charge  of   tbe 
store.      The    timekeeper    keeps    the    books. 
When  witness  was  promoted  to  manager,  the 
timekeeper  became  his  bookkeeper;  that  is, 
be  was  the  bookkeeper  for  the  store  or  com- 
missary, but  was  employed  by  the  appellant. 
He  reported  to  the  Plalnvlew  office  what  ^rlt- 
ness  reported  to  him  to  send  to  the  company. 
Witness  farther  stated  that.  In  case  the  time- 
keeper was  not  there,  he  Issued  coupon  books 
and  attended  to  the  business  for  him.     AVit- 
ness  usually  did  all  the  clerking  himself  in 
the    store,    but    sometimes    the    timekeeper 
would  wait  on  customers.    "Witness  did    not 
sign  the  reports  that  he  made  to  the  time-     j 
keeper  to  be  sent  to  the  company.     ^Thcse 
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were  signed  by  the  timekeeper  blmself.  Wit- 
ness at  one  time  bad  anotber  party  working 
tor  him  In  the  store.  Witness  was  respon- 
sible to  the  company  for  the  management  of 
the  store.  He  was  responsible  to  the  com- 
pany for  the  cash  that  he  collected  for  goods 
sold  until  he  tnmed  It  over  to  the  timekeeper. 
The  office  that  was  built  for  the  timekeeper 
was  fastened  to  the  commissary  cars  in  such 
a  way  that  It  wonld  have  to  be  torn  down 
before  the  cars  conld  be  moved.  Witness' 
Dame  appeared  on  the, coupon  books  that 
were  Issued  by  him.  The  timekeeper's  name 
appeared  on  the  coupon  books  issued  by  him. 
Tbe  clerk  that  was  at  work  for  witness  in 
the  commissary  was  sent  out  from  the  office 
at  Plalnvlew. 

It  was  shown  that  appellant  had  only  one 
logging  camp  in  Perry  county,  the  one  at 
Aplln.  It  consisted  of  something  like  70  or 
80  portable  houses.  The  man  in  charge  of 
the  logging  department  had  control  over 
the  employes  of  that  department  The  pay 
roll  of  the  camp  at  Aplln  was  about  |200  a 
week.  Those  In  the  logging  department 
made  their  reports  to  the  timekeeper,  and  he 
sent  these  reports  in  to  the  main  office. 

[1,2]  Act  98  of  the  Acts  of  1900,  p.  293, 
provides  as  follows : 

"Section  1.  That  from  and  after  the  passage 
of  this  act  any  and  all  foreign  and  domestic 
corporations  who  keep  or  maintain  in  any  of  thn 
counties  of  this  state  a  branch  office  or  other  place 
of  bosiness,  shall  be  subject  to  suits  in  any 
of  *  *  *  said  counties  where  said  corpora- 
tion so  keeps  or  maintains  such  office  or  place 
of  business,  and  that  service  •  •  •  upon  the 
agent,  servant  or  employ^  in  charge  of  said  of- 
fice or  place  of  business  shall  be  deemed  good 
and  samcieut  service  upon  said  corporations  and 
siiall  be  sufficient  to  give  jurisdiction  to  any  of 
tbe  courts  of  this  state  held  in  tbe  counties 
where  said  service  of  summons  •  •  •  is 
had,"  etc. 

Section  2  provides  that  the  service  provided 
for  In  the  act  would  not  repeal  -any  other 
statute  regulating  service  upon  corporations 
in  the  state,  but  should  be  construed  as  cu- 
mulative and  "in  aid  of  the  laws  of  the  state 
now  In  force." 

Prior  to  the  passage  of  the  act  of  1909, 
service  could  be  had  upon  a  domestic  corpo- 
ration, like  appellant,  in  the  county  where  it 
was  situated,  or  where  it  had  its  principal 
office  or  place  of  business  (where  these  were 
separate  from  the  county  in  which  the  cor- 
poration was  situated),  or  In  the  county 
where  Its  chief  officer  resided.  The  act  of 
1909  provides  an  additional  and  cumulative 
method  of  service  "in  aid  of"  the  above 
method. 

Considering  the  acts  in  pari  materia,  it  is 
clear  that  the  Intention  of  the  Legislature 
was  to  simplify  tbe  proceedings  and  to  facil- 
itate, in  the  most  practical  way,  the  obtain- 
ing of  service  on  corporations. 

The  words  "branch  office"  an<J  "other 
place  of  business"  are  not  synonymous,  as 
contended  by  the  learned  counsel  for  appel- 
lant   Tbe  word  "<>ther"  distinguishes  the 


term  "place  of  business"  from  the  term 
"branch  office,"  and  shows  that  the  Legisla- 
ture intended  that  wherever  tbe  corporation 
maintained  a  "place  of  business,"  whether 
they  had  or  did  not  have  also  an  office  at 
the  same  place,  service  could  be  had  upon 
the  corporation  by  service  upon  the  employs 
in  charge  of  tbe  business  at  that  place. 

In  Revere  Rubber  Co,  v.  Genesee  Valley 
Blue  Stone  Co.,  20  App.  Dlv.  166,  46  N.  Y. 
Supp.  989,  it  is  said: 

"The  term  'office  of  a  corporation'  means  its 
principal  office  within  tbe  state,  or  principal 
place  of  business  within  the  state,  if  it  has  no 
principal  office  therein." 

The  word  "branch,"  Qualifying  the  word 
"office,"  In  tbe  statute  under  consideration, 
indicates  that  the  office  maintained  was  to 
be  tributary  to  the  principal  office.  See  Web- 
ster's Dictionary,  "branch."  So,  in  the  sense 
of  tbe  statute,  tbe  term  "branch  office"  is 
tised  to  designate  a  place  maintained  in  the 
county  where  business  is  transacted  similar 
to  that  where  the  principal  office  Is  situated. 

The  term  "other  place  of  business"  refers 
to  a  place  where  the  corporation  is  conduct- 
ing a  settled  or  established  business.  The 
term  "branch  office"  refers  to  a  place  where 
the  company  may  conduct  its  general  busi- 
ness in  the  same  way  that  It  carries  on  its 
business  at  its  principal  office.  But  the  term 
"other  place  of  business"  designates  a  place 
where  an  established  business  of  the  com- 
pany is  carried  on  regardless  of  whether 
the  company  has  Its  principal  or  branch  of- 
fice situated  there  or  not  The  agent,  serv- 
ant, or  employs  in  charge  of  a  branch  office, 
under  the  statute,  must  be  one  having  author- 
ity to  carry  on  the  general  business  of  the 
company.  But  not  so  as  to  the  agent,  serv- 
ant, or  employe  in  charge  of  the  "other  place 
of  business."  His  authority  may  be  only 
limited  and  special  and  confined  to  the  par- 
ticular business  over  which  he  has  suiier- 
vision.  To  be  sure,  the  statute  contemplates 
that  there  must  be  maintained  a  place  where 
a  well-defined  Une  of  business  Is  carried  on 
with  an  agent  in  charge  of  that  business. 
Elliott  was  such  an  agent  He  had  charge 
of  the  business  where  tbe  company  main- 
tained a  place  for  conducting  Its  commissary 
or  store  business.  It  was  a  settled  business, 
so  long  as  the  company  should  be  engaged  In 
logging  at  Aplln  in  Perry  county.  The  num- 
ber of  houses  maintained  at  the  company's 
camp,  the  number  of  employes,  the  amount 
of  its  pay  roll,  the  extent  of  the  stock  of 
goods  kept  in  its  commissary,  and  the  time- 
keeper's office  in  connection  therewith,  all 
indicate  that  the  company  was  maintaining 
a  place  of  business  from  which  it  was  con- 
ducting a  well-defined  Une  of  business,  to  wit, 
the  sale  of  general  merchandise,  in  connec- 
tion also  with  its  logging  business.  Elliott 
was  the  manager  of  this  mercantile  business. 
An  agent  competent  to  conduct  such  a  busi- 
ness could  be  depended  upon  with  reasonable 
certainty  to  apprise  the  corporation  of  the 
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service  luid  'ufioa  Mm.  •  tt  -Aru  ttie  design  of 
the  Legislature  that  service  could  be  bad 
upon  an  agent  of  this  character,  and  that, 
when  so  obtained,  it  should  constitute  serr- 
ice  upon  the  corporation  itself.  The  court, 
therefore,  did  not  err  in  orerruUng  appel- 
lant's motion  to  suppress  the  service. 

Second.  The  complaint  alleged  that  the  ap- 
pellee was  in  the  employ  of  the  appellant 
as  brakeman  on  the  4th  of  September,  1912 ; 
that,  whUe  engaged  in  the  discharge  of  bis 
duty  as  brakeman,  it  was  necessai?  for  him 
to  go  between  the  standing  cars  and  to  use 
Ills  foot  to  properly  place  the  drawbars; 
that,-  while  thus  engaged,  "the  engineer  on 
said  train  carelessly  and  negligently,  witb- 
ont  any  warning  whatsoever,  backed  its  en- 
gine and  cars  down  upon  plalntier,  crushing 
his  leg,"  etc.  The  appellant  denied  that  the 
appellee  was  in  the  employ  of  appellant, 
and  denied  the  allegations  of  negligence,  and 
set  up  the  defenses  of  assumed  risk  and 
contributory  negUgence. 

Appellant  contends  that  the  court  erred  In 
not  directing  a  verdict  in  its  favor,  for  two 
reasons:  (1)  Because  the  evidence  did  not 
show  that  appellee  was  in  the  employ  of  the 
appellant  at  the  time  of  Ills  injury ;  and  (2) 
that  there  was  no  proof  of  negUgence. 

[3]  (a)  The  appellee  testified  that  he  was 
in  the  employ  of  the  Ft.  Smith  Lumber  Com- 
pany on  the  4tb  day  of  September,  1912,  the 
day  he  was  injured,  working  as  a  brakeman ; 
that  he  was  employed  by  one  Covington,  who 
was  supposed  to  be  the  manager  of  the  woods 
department  of  the  appellant,  in  Perry  county. 
Appellant  paid  him  twice  a  month  for  tkis 
services.  The  checks  on  which  he  drew  the 
cash  at  the  store  were  signed  for  the  appel- 
lant Appellee  never  received  checks  from 
the  Central  Railway  Company.  The  testi- 
mony of  another  witness  also  was  to  the 
effect  that  appellant  "paid  the  men  tliat  op- 
erated the  train  over  that  road." 

The  above  testimony  was  sufficient  to  war- 
rant a  finding  that  appellee  was  in  the  em- 
ploy of  appellant 

[4]  (b)  The  testimony  tended  to  show  that 
the  train  crew  was  making  up  a  train  of 
logs,  and,  while  engaged  in  doing  this,  it  be- 
came necessary  to  couple  a  car  onto  the 
train.  It  was  appellee's  duty  to  make  this 
coupling.  One  Cooper  was  engineer.  Appel- 
lee testified,  so  far  as  It  is  necessary  to  set 
it  out,  on  this  issue  as  follows: 

"Cooper  approached  something  like  right  there 
about  the  same  time  I  was.  I  was  flagging  him 
down.  He  stopped  eight  or  ten  feet  from  the 
rar.  I  saw  the  drawbar  would  not  couple  like 
tbey  should,  is  the  reason  I  flagged  him  down. 
He  stopped.  I  don't  know  whether  he  saw  me 
or  not,  but  I  know  he  stopped.  There  is  a 
loose  motion  in  the  drawbars.  One  opens  this 
way  and  other  that  way.  You  have  got  to  get 
them  both  in  line  before  you  can  couple  them.  I 
grabbed  the  grabiron  on  the  side  of  this  car. 
He  could  see  me  all  the  time  if  he  had  been 
looking.  I  never  went  between  the  cars,  be- 
cause there  were  logs  sticking  out  over  the  car, 
and  I  had  to  either  walk  around  that  log  or 
crawl  under  it  and  lift  this  drawbar.     It  was 


just  as  easy  or  convenient  There  was  not  any 
danger  to  do  it  That  is  the  way  I  always  look 
at  it  If  the  train  was  standing  still,  I  put  my 
foot  up  there  and  push  it  over.  I  had  hold  of 
this  grabiron  and  pushed  this  drawbar  over  with 
my  foot  It  sprung  back,  and  I  pushed  it  over 
again.  The  engine  came  back.  The  logs  came 
together  before  the  knuckles  did,  and  tilted  the 
car  sideways,  and  the  logs  slipped  l>ack  and 
came  together  enough  to  press  my  foot  It 
was  the  duty  of  the  engineer  to  hold  the  train 
until  he  got  a  signal  from  me  to  move  it  back. 
I  gave  the  engineer  a  stop  signal  only,  gave  him 
a  back-up  signal,  and  after  that  I  flagged 
him  down,  and  he  stopped.  I  didn't  give  him 
any  signal  between  that  time  and  the  time  I 
got  hurt" 

Appellee  farther  testified.  In  response  to 
questions,  that  he  gave  the  engineer  a  stop 
signal,  and  that,  In  response  to  that  signal, 
the  engineer  stopped  the  train;  that,  up 
to  the  time  appellee  was  hurt  he  had  not 
given  the  engineer  any  signal  to  back  up. 

There  was  other  testimony  to  the  effect 
that  the  engineer  stopped  the  train. 

The  engineer  testified  to  the  effect  that 
no  signal  was  given  him  and  that  be  did  not 
stop  the  train  from  the  time  It  left  the 
switch  until  It  coupled  onto  the  car  where 
appellee  was  Injured;  that  he  was  going 
very  slow.  He  was  looking  back  towards 
the  appellee,  and  saw  bim  all  the  time  until 
the  car  struck.  He  did  not  stop  the  cars 
before  they  struck,  and  got  no  signal  from 
appellee  to  stop.  If  be  did,  he  did  not  see 
it  He  further  testified  that  it  was  the  duty 
of  the  appellee,  under  the  rules  of  the  cont- 
pany,  when  it  became  necessary  to  line  up 
the  drawliars,  to  flag  down  the  train  and 
cause  It  to  come  to  a  stop.  He  states  that 
be  was  looldng  at  the  appellee  until  tbe 
cars  bumped  together,  and  that  appellee  was 
motioning  him  ail  the  time,  and  that  he  was 
backing  up  in  response  to  the  signal  of  tbe 
appellee,  but  that  the  appellee  did  not  sig- 
nal him  to  stop  at  all. 

The  engineer  was  corroborated  by  Dr.  Bal- 
llnger,  who  was  on  the  engine  at  tbe  time  of 
the  injury,  to  the  effect  that  the  engineer  did 
not  receive  any  signal  from  tbe  appeUec  to 
stop  tbe  train,  and  that  he  did  not  stop  the 
train  l>efore  tbe  cars  came  together.  Another 
witness  also  testified  that  tbe  train  did  not 
stop. 

On  tbe  other  band,  the  fireman,  who  was 
on  the  engine  at  the  time,  corroborated  the 
testimony  of  tbe  appellee  to  the  effect  that 
tbe  train  came  to  a  stop.  The  fireman  did 
not  see  tbe  appellee  give  the  engineer  tbe 
signal  to  st<^,  but  was  positive  In  bis  testi- 
mony that  the  train  did  stop. 

Under  tbe  above  testimony,  the  Issues  of 
negUgence  and  contributory  negUgence  were 
for  tbe  Jury.  There  was  a  rule  of  the  com- 
pany to  the  effect  that.  In  coupling  cars,  em- 
ployes could  not  use  their  feet  to  push  draw- 
beads  in  line,  but  it  would  be  a  question  for 
the  Jury  as  to  whether  an  employe  would  be 
guilty  of  contributory  negligence  where  he 
bad  caused  the  engine  to  come  to  a  full 
stop  before  undertaking  to  align  tbe  draw- 
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Iieads  witb  his  foot  The  jury  might  have 
found  from  the  above  testimony  that  the  ap- 
pellee, before  he  undertook  to  adjust  the 
drawheads  with  his  foot,  signaled  the  engi- 
neer to  stop  the  train ;  that  the  engineer,  in 
obedience  to  this  signal,  did  stop  the  train; 
and  that  the  engineer  saw  the  appellee  go 
between  the  cars,  and  that  he  caused  the 
train  to  start  and  back  up  upon  the  appellee 
before  he  had  received  any  signal  to  do  so, 
after  bringing  his  engine  to  a  full  stop.  The 
issues  as  to  negligence  and  contributory  neg- 
ligence were  therefore  Issaes  of  fact  and 
not  of  law. 

[6]  Third.  On  the  issue  as  to  whether  or 
not  appellee  was  In  the  employ  of  the  appel- 
lant at  the  time  he  was  injured,  one  C.  W. 
Jones  tesOfled  that  be  was  Uie  secretary  and 
general  manager  of  the  appellant  at  that 
time,  and  that  the  appeUee,  on  the  4th  day 
of  September,  1912  (the  date  of  his  injury), 
was  in  the  employ  of  the  Central  Railway 
Company ;  that  such  company  was  operating 
the  trains  over  the  road  of  the  Ft  Smith 
Lnmber  Company.  The  witness  was  asked 
whether  or  not  he  had,  dnrtng  the  years  1912 
and  1913,  shipped  stutC  over  his  logging  road 
for  one  John  Q.  Allen,  and  answered  in  the 
affirmative.    Be  was  asked  this  question: 

"Q.  Didn't  you,  in  making  an  explanation  to 
him  as  to  why  you  charged  him  $10  a  car,  tell 
bim  that  you  had  to  do  it  because  that  road  was 
being  operated  by  the  Ft  Smith  Lumber  Com- 
pany, and  for  that  reason  you  had  to  charge 
him  $10  a  car?" 

—and  answered,  "No." 

In  rebuttal  the  appeUee,  over  the  objectioo 
of  the  appellant,  asked  witness  John  Q.  Allen 
whether  or  not  during  the  years  1910,  1911, 
1912,  and  1913,  he  had  shipped  out  stuff  over 
the  road  of  the  Ft  Smith  Lumber  Company. 
'  He  answered: 

"Yes,  I  shipped  lumber  and  staves  and  logs 
over  their  road." 

The  record  then  shows  the  following: 
"Q.  I  will  ask  you  if  Mr.  Jones  told  yon,  in 
making  you  a  rate  from  the  place  where  you 
loaded  your  stuff,  that  the  logging  road  was  be- 
ing operated  by  the  Ft  Smith  Lumber  Company, 
and  for  that  reason  he  would  have  to  charge  you 
$10  a  car?  Ans.  The  first  hauling  he  did  tor  me 
was  from  Nimrod,  about  six  miles  from  where 
it  is  now.  My  recollection  is  he  charged  me 
$7.50  a  car  from  there;  then  I  paid  the  rate 
over  the  Central  of  Arkansas  extra.  Q.  Did  he, 
in  connection  with  that  tell  you  that  this  road 
was  being  operated  by  the  Ft.  Smith  Lumber 
Company?  Ans.  Yes,  I  asked  him  what  made 
him  make  two  rates.  He  said  one  of  them  be- 
longed to  the  Ft  Smith  Lumber  Company  and 
one  belonged  to  the  other.  Q.  That  was  the 
logging  road,  and  then  the  Central  Railway 
Company  of  Arkansas  upon  the  other  road? 
Ans.  Yes,  he  said  it  was  two  roads." 

This  testimony  was  competent  It  tended 
to  impeach  the  testimony  of  the  witness 
Jones  by  showing  that  he  had  made  contra- 
dictory statements,  and  by  showing  that  he 
had  made  admissions  which  tended  to  prove 
that,  at  the  time  appellee  received  his  Injury, 
be  was  In  the  employ  of  the  appellant  in- 
stead  ot    the    Central    Railway    Company, 


which  admissions  were  in  direct  conflict  with 
the  testimony  of  Jones  given  at  the  trial. 

[6]  Fourth.  The  witness  Jones,  having  tes- 
tified on  behalf  of  appellant  that,  at  the  time 
of  appellee's  injury,  the  engines  and  track 
were  operated  by  the  Central  Railway  Com- 
pany, and  that  th6  sale  of  these  was  not  made 
to  the  appellant  until  January  or  February, 
1913,  was  asked,  on  cross-examination,  what 
the  appellant  acquired  from  the  Central  Rail- 
way Company  when  appellant  bought  and 
answered  that  the  appellant  bought  the  rails 
and  locomotives.  Witness  was  then  asked 
what  appellant  gave  for  the  rails,  and  testl- 
fled,  "Probably  $20,000. or  $25,000."  Witness 
was  then  asked  how  much  appellant  gave  for 
the  engines,  and  answered,  "Between  $12,000 
and  $15,000;"  that  the  appellant  paid  the 
Central  Railway  Company  about  $40,000  for 
the  rails  and  engines  it  purchased  from  it 
in  February,  1913.  Witness  then  testified, 
in'  answer  to  questions,  that  he  assessed  the 
property  of  appellant  for  the  years  1912  and 
1913.  He  was  then  handed  assessment  lists 
for  1912  and  1913,  and,  over  the  objection 
of  appellant,  was  allowed  to  read  the  same. 
The  assessment  of  appellant's  tramroad  for 
the  year  1012  totaled  the  sum  of  $31,725.  The 
assessment  of  appellant's  property,  as  shown 
by  the  list  for  1919,  which  witness  testified 
included  the  engines  and  steel,  was  $33,510. 
Witness  was  then  asked  the  following  ques- 
tion: 

"Will  you  explain  to  the  jury  why,  in  1912, 
when  this  sale  had  not  been  made,  you  have  an 
assessment  there  of  $31,725,  and  in  1913  you 
claim  they  bought  the  steel  that  was  worth 
$25,000  and  the  engines  worth  $15,000,  making 
about  $40,000,  and  your  assessment  for  1913  is 
only  $2,000  more  than  it  was  for  the  year  1912?" 

Upon  objection  being  made,  the  court  an- 
nounced that  the  testimony  was  only  compe- 
tent for  the  purpose  of  tending  to  show  whose 
property  it  was  at  the  time  of  the  Injury, 
and  that  he  would  admit  the  testimony  with 
that  explanation.  The  question  was  then  re- 
peated to  the  witness,  and  he  stated  that  in 
1912  the  assessment  was  turned  in  to  the 
tax  commission  for  the  engines  and  rails, 
and  that  the  amount  was  turned  in  as  the 
assessment  for  all  of  It ;  that  he  did  not  re- 
member the  exact  valuation.  The  question 
was  again  repeated,  and  the  witness  was 
asked  If  he  had  any  further  explanation  to 
offer,  and  answered,  "Nothing  further."  The 
testimony  was  responsive  to  the  examination 
in  chief,  and  the  questions  were  legitimate 
cross-examination,  and  the  testimony  adduc- 
ed was  competent  and  proper  and  should 
have  gone  to  the  jury  for  what  it  was  worth 
as  pertinent  to  the  issue  of  who  owned  and 
operated  the  engines  and  cars  at  the  time 
appellee  was  injured.  The  court  expressly 
told  the  jury  that  the  testimony  was  admit- 
ted only  for  the  purpose  of  throwing  light 
on  that  issue  The  testimony  was  proper  to 
be  considered  by  the  Jury  in  determining  the 
credibility  of  the  witness  Jones,  taking. into 
consideration  the  whole  of  his  testimony. 
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[7]  Fifth.  The  appellee,  over  the  objection 
of  appellant,  endeavored  to  show  by  the  wit- 
ness Jones  that,  when  a  suit  was  pending  in 
Xell  county  by  the  appellee  against  the  ap- 
pellant and  the  Central  Railway  Ciompany 
Jointly,  he,  as  the  secretary  and  manager  of 
both  companies,  filed  an  answer  for  them  In 
which  he  admitted  that  appellee  was  In  the 
employ  of  appellant,  and  denied  that  ho  was 
in  the  employ  of  the  Central  Railway  Com- 
pany. The  witness  stated  that  the  answer 
that  was  filed  was  filed  by  the  attorneys. 
He  stated  that  he  did  not  remember  what 
was  In  the  answer;  that  there  was  an  an- 
swer filed,  but  that  he  did  not  remember 
about  the  answer  being  as  counsel  for  ap- 
pellee stated.  No  prejudice  resulted  to  ap- 
pellant from  the  eramlnaUon  of  this  witness. 
The  witness  nowhere  admitted  that  he  filed 
or  was  responsible  for  the  allegations  of  the 
answer  In  the  former  suit  pending  In  Yell 
county,  and  he  stated  that  he  did  not  re- 
member that  the  answer  that  was  filed  was 
as  stated  by  the  attorney  for  appellee.  Af- 
ter this  examination  of  the  witness,  no  at- 
tempt was  made  by  the  appellee  to  contro- 
vert the  testimony  by  exhibiting  the  answer 
filed  In  the  former  suit.  Therefore  no  pos- 
sible prejudice  could  have  resulted  to  appel- 
lant from  this  endeavor  on  the  pail:  of  coun- 
sel for  the  appellee  to  impeach  the  witness. 

[S]  Sixth.  The  Instructions  given  at  the 
instance  of  the  appellee  and  the  appellant 
fully  and  correctly  covered  tlie  Issues  of  neg- 
ligence, contributory  negligence,  and  assum- 
ed risk.  These  instructions  followed  closely 
the  principles  of  law  governing  such  cases, 
as  they  have  been  repeatedly  announced  by 
this  court  No  useful  purpose,  therefore, 
could  be  subserved  by  considering  them  in' 
detail,  and  to  do  so  would  unnecessarily 
lengthen  this  opinion. 

Such  of  the  rejected  prayers  of  the  appel- 
lant as  were  correct,  the  court  fuUy  covered 
by  the  instructions  which  it  gave  both  at  the 
instance  of  the  appellant  and  the  appellea 
For  Instance,  appellant  insists  that  the  court 
erred  In  refusing  its  prayer  No.  5,  In  which 
the  appellant  requested  the  court  to  tell  the 
Jury  that,  if  the  plaintiff  was  guilty  of  any 
want  of  care  whereby  he  unnecessarily  ex- 
posed himself  to  danger  in  attempting  to 
make  the  coupling,  he  could  not  recover. 
This  instruction  was  covered  by  prayer  No. 
3,  given  at  appellant's  request,  which  told 
the  Jury  that,  if  the  plaintiff  was  guilty  of 
negligence  contributing  to  his  Injury,  he 
could  not  recover,  and  also  in  Instructions 
4  and  6  given  at  the  instance  of  the  appellee. 
In  which  contributory  negligence  was  defin- 
ed, and  the  Jury  were  told  that  the  appellee 
could  not  recover  if  he  failed  to  exercise 
such  care  as  a  person  of  ordinary  prudence 
would  have  exercised  under  similar  circum- 
stances. 

[9]  Again,  appellant  Insists  that  the  court 
erred  in  refusing  its  prayer  No.  6,  as  follows: 


If  you  believe  from  the  evidence  that  a 
rule  prohibiting  brakemen  or  other  employfti 
from  using  their  foot  in  coupllne  cars  wa»  es- 
tablished, and  if  you  further  believe  that  tbi< 
rule  was  known  to  the  plaintiff,  or  by  the  ex- 
ercise of  ordinary  care  on  hia  part  could  liare 
been  known,  and  if  you  further  believe  that 
plaintiff  disregarded  this  rale  and  was  injured 
on  account  thereof,  then  your  verdict  should 
be  for  the  defendant." 

The  court  gave  appellant's  prayer  for  In- 
struction No.  7,  which  is  as  follows: 

"If  you  believe  from  the  evidence  that  a  rule 
for  the  safety  of  its  employ^  was  established 
preventing  such  employes  from  using  their  feet 
or  foot  in  coupling  cars,  and  that  uie  plaintiff 
violated  same  and  was  injured  on  account  there- 
of, then  the  court  instructs  you  that  the  plain- 
tiff was  guilty  of  negligence  contributing  to  his 
own  injury,  and  cannot  recover." 

True,  that  In  appellant's  prayer  No.  6  the 
court  was  asked  to  express  the  rule  that  it 
was  the  duty  of  the  appellee  to  exercise  ordi- 
nary care  on  his  part  to  ascertain  the  rule 
of  the  company.  This  principle  Is  not  ex- 
pressed In  instruction  No.  7,  which  the  court 
gave.  But  it  is  the  duty  of  the  master,  as 
we  understand  the  law,  to  make  rules  for 
the  protection  of  the  employes  and  to  make 
those  rules  known  to  the  employes.  There 
is  no  affirmative  duty  devolving  upon  the 
employes  to  ascertain  what  the  master's 
rules  are.  It  is  the  duty  of  the  master  to 
make  known  to  the  employes  such  rules  as 
be  has  made  and  published  for  their  pro- 
tection. 

Other  portions  of  the  refused  prayer  No. 
6  were  fully  covered  by  prayer  No.  7,  which 
the  court  gave. 

Appellant  objected  to  the  refusal  of  the 
court  to  grant  prayers  offered  by  it  relating 
to  the  credibility  of  witnesses,  and  insists 
that  the  court  shonld  have  told  the  Jury  that, 
in  considering  the  weight  to  be  attached  to 
the  evidence  of  each  witness,  the  Jury  should 
make  the  rules  concerning  the  credibility  of 
the  witnesses  "apply  to  the  plaintiff  as  well 
as  to  each  of  the  other  witnesses."  The 
court  modified  the  Instruction  contained  in 
this  language  so  as  to  make  it  read,  "Shall 
apply  to  each  and  all  of  the  witnesses,"  and 
gave  the  instruction  as  thus  modified.  The 
court  did  not  err  in  refusing  the  prayers  as 
offered  and  in  making  the  modification  in- 
dicated. 

The  court,  In  its  eighth  Instruction  given 
at  the  instance  of  the  appellee,  correcUy  de- 
clared the  law  by  which  the  Jury  were  to 
be  governed  In  determining  the  credibility 
of  witnesses. 

[10]  Seventh.  The  alleged  error  of  the 
court  in  permitting  Improper  remarks  of  coun- 
sel was  fully  cured  by  the  Instructions  of 
the  court  not  to  consider  the  same  and  by 
the  remarks  of  the  counsel  himself  la  dis- 
claiming any  Intention  to  discuss  facts  not 
disclosed  in   the  record. 

Upon  the  whole  case,  the  record  is  free 
from  error,  and  the  Judginent  must  therefore 
be  affirmed. 


Digitized  by 


Google 


AikO 


TALIAFERRO  ▼.  BOYD 


105 


TALIATEBRO  t.  BOYD.    (No.  241.) 
(Supreme  Court  of  Arkansal.     Nov.  16,  1914.) 

1.  SPEcmo  Pebi-obkanck  ({  53»)— Contbacts 

£»FOBCEABLE— FBAUDULENT     MISBBPBESEN- 
TATIONB. 

A  material  representation,  to  defeat  spe- 
cific performance  of  a  contract  induced  Uiereby, 
Deed  only  be  untrue  in  fact,  so  as  to  miglead 
the  party  to  whom  it  is  addressed,  and  the  par- 
ty making  it  need  not  know  of  its  falsity,  nor 
have  any  intent  to  deceive,  provided  the  repre- 
sentation is  relied  on  and  is  an  immediate  cause 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  JHt  laO-ltl^ ;  I>e&  Pig.  i 

2.  SrEciFio  Pebfokmance  ({  53*)  —  Con- 
tbacts Enfobceablk  —  Fbaudulent  Mis- 
kepbe8entation8. 

Wliere  an  owner  of  a  hotel  and  lots  on 
vhich  it  was  situated  represented  to  the  pur- 
chaser Uiat  the  property  as  fenced  contained 
IH  acres,  while  an  irregular  piece,  comprising 
one-seventh  of  an  acre  within  the  inclosure,  did 
not  belong  to  the  owner,  the  deficiency  was  ma- 
terial and  sufficient  to  defeat  specific  perform- 
ance by  the  owner;  the  purchaser  being  justi- 
fied in  relying  on  the  representation  as  to  the 
qaantity  and  actually  relying  thereon. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance.  Cent.  Dig.  {{  100-171% ;    Dec.  Dig. 

3.  Specific  Febfobuance  (|  53*)— Contbact 
Enfqbceable— Fbaudulent   Misbefbesen- 

TATIONS— WaIVKE. 

Where  a  purchaser  of  a  hotel  and  lots  on 
which  it  was  situated  negotiated  for  a  sale  of 
the  property  to  a  third  person  without  knowing 
the  deficiency  of  one-seventh  of  an  acre  in  the 
quantity  of  the  land  represented  by  the  vendor 
as  IV^  acres,  be  did  not  thereby  waive  the  mis- 
representation as  to  quantity,  but  could  rely 
thereon  to  defeat  specific  performance  sought 
by  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  160-171% ;   Dec.  Dig. 

Appeal  from  Cleveland  Chancery  Cionrt; 
Jno.  M.  Elliott,  Chancellor. 

Soit  by  E.  M.  Taliaferro  against  Josephine 
Boyd.  From  decree  .  of  dismissal,  plaintifC 
appeals.    Affirmed. 

B.  M.  Taliaferro  Instituted  this  action  In 
the  chancery  conrt  against  Josephine  Boyd, 
to  compel  spedflc  performance  of  a  con- 
tract for  the  exchange  of  real  estate.  The 
plaintur  Taliaferro  testified  on  behaU  of 
himself  snbstantlaliy  as  follows: 

I  formerly  resided  in  the  town  of  Bison,  in 
(Cleveland  county.  Ark.,  but  now  reside  in  the 
dty  of  Seattle,  in  the  state  of  Washington.  In 
Aovember,  1912,  I  came  to  Bison,  Ark.,  where  I 
owned  a  frame  hotel,  and  while  there  George 
Tolson  asked  me  if  I  wanted  to  swap  my  hotel 
property  for  property  at  Pine  Bluff,  Ark.,  own- 
ed by  Mrs.  Josephine  Boyd.  I  first  looked  at 
her  property,  and  in  about  a  week  came  l>ack 
to  Rison,  where  Mrs.  Boyd  resided,  and  went 
to  see  her.  After  talking  the  matter  over  with 
her,  she  told  me  to  see  George  Tolson,  and  any 
deal  I  could  make  with  him  would  be  all  right 
with  her.  Mr.  Tolson  went  with  me  to  see  the 
hotel  property  and  Mrs.  Wayne,  who  was  run- 
ning the  hotel  at  the  time.  I  snowed  him  over 
the  premises  and  showed  him  the  land  that  be- 
longed to  the  hotel  and  which  I  was  to  convey 
to  Mrs.   Boyd.     On   December  4,   1912,   Mrs. 


Boyd  and  I  entered  into  a  written  contract 
whereby  she  agreed  to  convey  to  me  one-fourth 
of  a  block  of  ground  in  the  city  of  Pine  Bluff 
belonging  to  her,  and  in  exchange  therefor  I 
agreed  to  pay  her  $225  and  to  convey  to  her  my 
hotel  property  at  Bison,  including  the  lots,  and 
all  the  fixtures  and  furniture  and  famishings 
thereunto  belonging. 

The  agreement  further  provided  that,  in 
case  of  the  loss  of  the  buildings  on  either 
place  by  fire  before  the  trade  was  consum- 
mated, the  contract  should  be  void. 

Mrs.  Josephine  Boyd,  in  her  own  behalf, 
testtfied: 

George  Tolson  came  to  me  and  told  me  that 
Mr.  Taliaferro  had  spoken  to  liim  about  ex- 
changing my  Pine  BluS  property  for  his  hotel 
property  at  Bison.  Mr.  Tolson  first  looked  at 
the  property,  and  I  talked  with  Mr.  Taliaferro 
about  it  afterwards.  Mr.  Taliaferro  represent- 
ed that  he  had  an  acre  and  a  half  or  two  acres 
of  ground,  and,  when  I  asked  him  if  the  fence 
around  the  property  was  on  the  line,  he  said 
that  I  would  get  all  the  fencing.  He  further 
represented  to  me  that  Mrs.  Wayne,  who  was 
then  running  the  hotel,  was  running  after  him 
for  a  lease,  and  that  he  was  then  renting  it  to 
her  for  $30  per  month.  I  suggested  an  exchange 
of  insurance  with  Mr.  Talliaferro,  and  told 
him  I  would  not  take  the  property  unless  I 
could  carry  good  Insurance  on  it,  and  asked 
him  how  much  insurance  he  carried.  He  replied 
that  he  did  not  carry  insurance  on  the  hotel, 
as  he  did  not  think  it  paid  him,  but  said  that 
parties  had  been  after  him  trying  to  get  him  to 
take  out  insurance  on  it.  Be  did  not  tell  me 
that  the  property  could  not  be  insured.  I  also 
asked  him  about  the  building  of  a  brick  hotel 
in  the  town  of  Bison,  and  he  told  me  that  he 
had  traveled  a  good  deal  and  did  not  see  any 
town  of  the  size  of  Bison  with  a  brick  hotel, 
and  further  stated  that  he  had  talked  to  Dr. 
Ackerman  a  few  days  before  that  time,  and 
that  Dr.  Ackerman  bad  told  him  that  he  was 
not  going  to  build  a  brick  hotel.  On  the  next 
day  after  the  contract  was  made,  I  went  with 
Mr.  Taliaferro  and  Mr.  Tolson  to  look  at  the 
hotel  property,  and  I  spoke  to  Mrs.  Wayne 
about  leasing  the  hotel.  She  told  me  that  she 
did  not  want  to  lease  it.  On  that  same  visit 
I  also  found  out  that  all  the  property  within 
the  inclosure  did  not  belong  to  Mr.  Taliaferra 
Subsequently  I  went  to  see  some  agents  about 
insuring  the  property,  and  was  informed  by 
them  that  no  insurance  from  a  reputable  com- 
pany could  be  had  upon  the  hotel.  After  that 
the  property  was  surveyed,  and  it  was  ascer- 
tained to  contain  l^/i  acres,  and  the  survey 
also  showed  that  there  was  one-seventh  of  an 
acre  within  the  inclosure  that  did  not  belong 
to  the  hotel. 

Mrs.  Boyd  also  testified  that  she  believed 
the  statements  and  representations  made  by 
Taliaferro  and  relied  upon  them  at  the  time 
she  entered  the  contract  vrlth  him;  and 
that  she  refused  to  carry  out  the  contract 
when  she  ascertained  that  they  were  not 
true. 

George  Tolson  testified  that,  when  Mr.  Tal- 
iaferro showed  him  the  property,  he  r€2>re- 
sented  that  there  was  1%  or  2  acres  of  the 
land  that  went  with  the  hotel;  that,  as  be 
went  into  the  hotel  to  examine  it,  he  saw 
where  the  fences  were  on  the  north  side  of 
the  property,  and  after  they  got  to  the  other 
side  of  the  house  he  asked  Taliaferro  if 
all  the  property  within  the  fences  belonged 
to  the  hotel,  and  that  Taliaferro,   with   a 
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wave  of  the  hand,  replied  that  it  did;  that 
at  that  time,  however,  they  could  not  see 
the  fence  on  the  north  side  of  the  house, 
but  that  he  understood  that  Taliaferro  re- 
ferred to  the  whole  inclosure  as  belonging  to 
him;  and  that  when  the  land  was  surveyed 
it  was  ascertained  that  62  feet  on  the  front, 
which  ran  back  in  -an  irregular  shape  on  the 
north  side  of  the  house,  did  not  belong  to 
Taliaferro. 

Other  witnesses  for  the  defendant  testified 
that  no  insurance  on  the  property  could  be 
procured  from  a  reliable  insurance  company ; 
uud  it  was  also  shown  that,  in  a  short  time 
after  the  contract  was  made.  Dr.  Acker- 
uian  began  the  erection  of  a  brick  hotel,  and 
that  Mrs.  Wayne  had  a  lease  from  him  on 
the  proposed  building. 

The  plainUS  in  rebuttal  testified  that  he 
had  been  solicited  by  insurance  agents  to 
take  out  Insurance  on  the  property,  and 
that  they  represented  reliable  companies,  and 
that,  at  the  time  he  made  the  contract  with 
Mrs.  Boyd,  he  did  not  know  that  Dr.  Acker- 
man  contemplated  building  a  brick  hotel  in 
the  town  of  Bison. 

The  chancellor  found  in  favor  of  the  de- 
fendant, and  dismissed  the  complaint  for 
want  of  equity;  and  the  plaintiff  has  ap- 
pealed. 

Pitt  Holmes,  of  Rlson,  and  Crawford  & 
Hooker,  of  Pine  Bluff,  for  appellant.  Creed 
Caldwell,  of  Pine  Bluff,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as 
above).  [1]  Mr.  Pomeroy,  in  discussing  the 
requisites  of  a  misrepresentatlOH  as  a  defense 
to  the  enforcement  of  specific  performance 
of  contracts,  says: 

"In  setting  up  a  material  misrepresentation 
to  defeat  the  specific  performance  of  a  con- 
tract, the  element  of  a  scieoter,  of  knowledge, 
of  belief  with  or  without  reasonable  grounds, 
or  of  intent  is  wholly  unnecessary  and  imma- 
terial. So  far  as  this  moat  essential  element  of 
a  fraudulent  misrepresentation  is  concerned,  it 
is  sufficient  to  defeat  a  specific  performance 
that  the  statement  is  actually  untrue,  so  as  to 
mislead  the  party  to  whom  it  is  addressed. 
The  party  making  it  need  not  know  of  its  falsi- 
ty, nor  have  any  intent  to  deceive ;  nor  does  his 
belief  in  its  truth  make  any  difference.  With 
respect  to  its  effect  upon  the  specific  perform- 
ance of  a  contract,  a  party  makmg  a  statement 
as  true,  however  honestly,  for  the  purpose  of 
influencing  the  conduct  ot  the  other  party,  is 
bound  to  know  that  it  is  true,  and  must  stand 
or  fall  by  his  representation.  The  point  upon 
which  the  defense  turns  is  the  fact  of  the  other 
party  having  been  misled  by  a  misrepresentation 
calculated  to  mislead  him,  and  not  the  exist- 
ence of  a  design  to  thus  mislead."  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  {  889. 

And  in  the  next  section  the  same  author 
said: 

"Another  element  of  a  fraudulent  misrepresen- 
tation, without  which  there  can  be  no  remedy, 
legal  or  equitable,  is  that  it  mast  be  relied  upon 
by  fhe  party  to  whom  it  is  made,  and  must  be 
an  immediate  cause  of  his  conduct  which  alters 
his  legal  relations.  Unless  an  untrue  state- 
ment is  believed  and  acted  upon,  it  can  occasion 
no  legal  injury.  It  is  essential,  therefore,  that 
the  party  addressed  should  trust  the  represen- 


tation and  be  so  thoroughly  induced  by  it  that, 
judging  from  the  ordinary  experience  of  mas- 
kind,  in  the  absence  of  it  he  would  not,  in  all 
reasonable  probaUlity,  have  entered  into  the 
contract  or  other  transaction.  It  is  not  neces- 
sary that  the  false  representation  should  be 
the  sole  inducement ;  others  may  concur  with  it 
in  influencing  the  party.  Where  several  rep- 
resentations have  been  made,  and  one  of  them 
is  false,  the  court  has  no  means  of  determining, 
as  was  well  Said  by  Lord  Cranwortb,  that  this 
very  one  did  not  turn  the  scale."  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  §  890. 

This  principle  of  law  was  recognized  by 
this  court  In  the  case  of  Teates  v.  Pryor,  11 
Ark.  58. 

[2]  In  the  case  before  us  the  evidence 
shows  that  Mr.  Taliaferro  represented  to 
Mrs.  Boyd  that  the  property  around  the  ho- 
tel comprised  1%  or  2  acres,  and  also  stated 
that  all  the  property  within  the  fences 
around  the  hotel  belonged  to  him  and  was 
included  in  the  exchange  of  lands.  It  after- 
wards developed  that  an  irregular  piece  of 
land  on  the  north  side  of  the  house,  62  feet 
in  width  on  the  front  end  and  comprising 
one-seventh  of  an  acre,  did  not  belong  to  the 
hotel  and  was  not  described  in  the  deed. 

It  is  true  that  Mr.  Tolson  testified  that 
when  Taliaferro,  with  a  wave  of  the  hand, 
said  that  all  of  the  land  within  the  fences 
belonged  to  the  hotel,  they  could  not  see  the 
fences  on  the  north  side  of  the  house;  but, 
inasmuch  as  they  had  already  seen  that  por- 
tion of  the  property,  he  understood  that  in 
making  that  representation  he  referred  to 
all  the  property  within  the  inclo8nr& 

Mrs.  Boyd  testified  that  she  believed  ttae«e 
representations  to  be  true  when  she  executed 
the  contract  for  the  exchange  of  lands,  and 
that,  if  she  had  not  believed  them  to  be  true, 
she  would  not  have  executed  the  contract. 

In  the  case  of  Yeates  v.  Pryor,  supra,  the 
court  said  that,  where  a  deficit  of  the  quanti- 
ty of  land  was  so  small  and  unimportant  as 
not  to  materially  affect  the  interests  of  the 
parties,  a  specific  execution  of  the  contract 
would  be  granted;  but  that  there  could  be 
no  doubt  that  the  deficit  in  the  quantity  sold 
may  be  of  such  a  nature  and  extent  as  to 
relieve  the  defendant  from  specific  perform- 
ance of  the  contract 

In  the  instant  case  the  contract  was  not 
for  the  sale  of  acreage  property,  but  was  of 
town  lots,  upon  which  there  was  situated  a 
hotel.  The  shortage  consisted  in  an  irregu- 
lar shaped  strip  of  laud  on  the  north  side  of 
the  hotel,  with  a  frontage  of  62  feet  The 
deficiency,  under  these  circumstances,  was 
material.  It  cannot  be  said  under  these  cir- 
cumstances, that  the  deficiency  is  so  slight, 
as  compared  with  the  whole  quantity  of  land 
to  be  conveyed,  as  not  to  be  materiaL  Alleu 
V.  Kirk,  219  Pa.  574,  69  Atl.  50. 

[3]  The  evidence  tends  to  show  that,  on  tlie 
day  after  the  contract  was  made.  Dr.  Rob- 
inson applied  to  Mrs.  Boyd  to  purchase  the 
property,  and  she,  thinking  that  he  offered 
her  12,750  for  it,  agreed  to  accept  it  It  turn- 
ed out,  however,  that  she  misunderstood  him. 
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iwd  that  he  offered  her  only  $2^0  for  the 
property,  and  she  refused  this  ofCer.  Mrs. 
Boyd  stated,  however,  that,  at  the  time  she 
was  negotiating  with  Dr.  Boblnson,  she  did 
not  know  that  there  was  a  deficiency  In  the 
quantity  *of  land,  and  therefore  it  cannot  be 
said  that  she  waived  the  misrepresentation. 

Under  these  tacts,  as  stated  in  the  record, 
we  are  of  the  opinion  that  Mrs.  Boyd  was 
justified  In  relying  upon  the  representation 
as  to  the  quantity  of  land  to  be  deeded,  to 
her,  and  that  she  did  rely  upon  the  repre- 
seutatlons  made  by  the  plaintiff,  and  that 
on  that  account,  the  property  being  city  lots, 
the  Tariatiun  was  a  material  one. 

The  decree  will  be  affirmed. 


HOJMAN  et  aL  r.  STATE.    (No.  242.) 
(Supreme  Court  of  Arkansas.    Nov.  16,  1814.) 

1.  Jttrt  (|  1.31*)— Implied  Bias— Sebvick  on 

OBAKD   JtTBT. 

Under  Kirby'8  Dig.  f  2363,  providing  that  a 
challenge  for  "implied  bias"  may  be  taxen  for 
having  served  on  the  grand  jury  which  found 
the  indictment,  and  in  view  of  statutory  pro- 
visions as  to  challenge  for  actual  bias,  the 
court's  examination  ot  a  juror  who  had  served 
on  such  grand  jury  as  if  be  had  been  challenged 
for  actual  bins,  and  its  finding  of  competency, 
was  erroneous,  since  from  his  service  on  the 
grand  jury  be  was  conclusively  presumed  in- 
competent, and  it  was  not  within  the  court's 
province  to  determine  whether  he  was  without 
actual  bias. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  ii  561-682;   Dec.  Dig.  S  181.*] 

2.  Criminal  Law  (|  1166%*)— Habmlms  Eb- 

BOft— ItULES  AS  TO  JUROBS. 

Where  defendant  bad  exhausted  his  peremp- 
tory challenges  before  the  completion  of  the  jury, 
the  error  necessitated  a  reversal. 

[Ed.  Note.— For  other  eases,  see  Criininal 
Law.  Cent.  Dig.  §§  3114-3123;  Dec  Dig.  t 
1166%.*] 

Appeal  from  Circnit  Court,  Bandolph 
County;   Jno.  W.  Meekfi,  Judge. 

Less  Hotman  and  Zeke  Collins  were  con- 
victed of  grand  larceny,  and  they  appeal. 
Keversed,  and  remanded  for  new  trial. 

G.  H.  Henderson  and  Witt  ft  Scboonover, 
all  of  Pocahontas,  for  apiiellants.  W.  L. 
Moose,  Atty.  Gen.,  and  John  P.  Streepey, 
Asst.  Atty.  Gen.,  for  the  State. 

KIHBY,  J.  Appellants  were  Indicted  for 
f^rand  larceny,  alleged  to  have  been  commit- 
ted by  stealing  a  hog,  the  property  of  one  Ed 
Denton.  They  were  found  guilty,  and  from 
tlie  judgment  of  conviction  appealed. 

[1]  The  cause  was  tried  at  the  July,  1914, 
term  of  the  circuit  court,  and  Levi  Cravens 
was  summoned  as  a  special  venireman,  and 
stated  upon  his  voir  dire  that  he  had  been 
a  nicuilcr  of  the  grand  jury  which  returned 
tbe  indtc'tuiont  upon  which  the  defendants 
were  uiwn  trial;  that  he  was  a  member  of 
tbe  grand  jury   when   the  indictment  was 


found,  and  present  in  court  when  it  was  re- 
turned, but  did  not  recall  the  testimony  be- 
fore that  body,  and  did  not  have  an  opinion, 
and  had  never  expressed  an  opinion,  as  to 
the  guilt  or  innocence  of  the  defendanta 
The  defendants  thereupon  challenged  the 
said  juror  for  implied  bias,  because  he  had 
sei-ved  on  the  grand  jury  which  found  the 
indictment.  The  court  declared  tbe  juror 
competent,  over  defendants'  objections  and 
exceptions,  and  he  was  accepted  by  the  state, 
and  the  defendants  challenged  him  peremp- 
torily. In  the  selection  of  the  jury  defend- 
ants exhausted  all  their  peremptory  chal 
leuges,  and  were  forced  to  take  one  W.  H. 
Bennett  as  a  juror,  whom  they  desired  to 
excuse  after  their  peremptory  challenges 
were  exhausted.  The  court's  action  In  de- 
claring the  juror  competent  and  compelling 
them  to  challenge  him  peremptorily  Is  Insist- 
ed upon  as  error  for  reversal. 

Uur  statute  provides  as  particular  causes 
for  challenge  of  jurors  actual  and  impUed 
bias,  and  that  a  challenge  for  implied  bias 
may  be  taken  for  "having  served  on  the 
grand  jury  which  found  the  indictment,  or 
on  the  coroner's  Jury  which  inquired  Into  the 
death  of  tbe  party  whose  death  is  the  sub- 
ject of  the  indictment."  Section  2363,  Klrby's 
Digest.  The  court  examined  the  juror  as 
though  he  had  been  challenged  for  actual 
bias  and  declared  him  competent.  It  com- 
mitted error  In  so  doing.  When  the  exam- 
ination disclosed  that  the  juror  had  served 
on  the  grand  jury  which  found  the  indict- 
ment under  wtilcb  defendants  were  being 
tried,  such  service  was  a  cause  for  challenge 
for  Implied  bias;  the  proposed  Juror  being, 
under  the  statute,  conclusively  presumed  in- 
competent to  try  the  case.  In  other  words,  it 
Is  not  a  question  within  the  province  of  the 
trial  court  to  determine  the  state  of  mind 
of  the  proposed  Juror,  to  ascertain  whether 
or  not  he  can  try  the  case  impartially  and 
without  prejudice  to  the  substantial  rights 
of  the  party  challenging  him,  when  he  is 
shown  to  have  served  on  the  grand  jury 
which  found  the  Indictment.  The  lawmak- 
ing power  determined  that.  See,  also,  24  Cyc. 
27;  12  Am.  ft  Eng.  Enc.  of  Law,  352;  31 
American  Digest  Cent  col.  603;  Greenwood 
V.  State,  34  Tex.  334. 

[2]  The  defendants  having  exhausted  their 
peremptory  challenges  before  the  completion 
of  the  Jury,  the  said  error  necessitates  a  re- 
versal of  the  case.  Caldwell  v.  State,  68 
Ark.  322,  63  8.  W.  59;  York  v.  State,  91  Ark. 
582,  121  8.  W.  1070,  18  Ann.  Cas.  344 ;  Lang- 
ford  V.  State,  98  Ark.  327,  135  S.  W.  805. 

The  other  errors  complained  of  are  not  no- 
ticed, as  they  may  not  occur  upon  the  trial 
anew. 

For  the  error  committed,  the  judgment  la 
reversed,  and  the  cause  remanded  for  new 
trial. 
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HARNWELL  et  al.  v.  WHITE  et  aL 
(No.  181.) 

(Supreme  Court  of  Arkansas.     Oct.  19,  1914.) 

1.  Municipal  Corporations  (j  304*)— PtJB- 
uc  iMPROvJEitEKTS— Petition. 

Property  owners  have  the  right  to  and 
must  designate  in  their  petition  the  kind  of  im- 
provement desired,  and  the  municipal  authori- 
ties cannot  order  an  improvement  of  a  different 
character. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  §i  811-816 ;  Dec.  Dig. 
t  304.*] 

2.  Municipal  Corporations  (§  450*)— Pub- 
lic Improvements— I*ETiTioN. 

It  is  a  necessary  prerequisite  to  the  estab- 
lishment of  an  improvement  district  that  a  ma- 
jority in  value  of  the  real  property  owners  with- 
in the  district  shall  petition  for  such  improve- 
ment, designating  its  nature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  1073,  1074;  Dec 
Dig.  S  450.*1 

8'.  Municipal  Corporations  (J  450*)- Pub- 
lic Improvements— Districts. 

Kirby's  Dig.  {  5683,  providing  that  no  local 
assessment  sball  in  one  year  exceed  20  per  cent, 
of  the  value  of  the  real  property  within  an  im- 
provement district,  is  intended  to  protect  the 
taxpayers,  and,  where  a  proposed  improvement 
would  require  a  greater  assessment,  a  city  can- 
not, under  a  petition  for  a  whole  improvement, 
create  a  district  for  the  construction  of  part  of 
the  improvement  or  create  numerous  districts 
for  the  construction  of  the  improvement  by 
piecemeal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CenL  Dig.  §§  1073,  1074;  Dec. 
Dig.  S  450.*] 

4.  Municipal  Corporations  (SI  488,  489*)— 
Improvements  —  Assessment  —  Equita- 
ble Estoppel. 

Where  a  property  owner  who  was  interest- 
ed in  the  construction  of  a  proposed  improve- 
ment, the  cost  of  which  exceeded  the  statutory 
limit,  executed  an  agreement  obligating  herself 
to  pay  the  assessments,  which  were  uncollectible 
because  in  excess  of  the  statutory  limit,  in  con- 
sideration of  a  bonding  company  buying  the 
bonds  for  the  improvement,  she  is  estopped 
thereafter  to  set  up  the  invalidity  of  the  assess- 
ments or  of  the  improvement  districts  levying 
them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1147-1162;  Dec 
Dig.  K  488,  489.*] 

5.  Municipal  Corporations  (!  450*)  —  Im- 
provement Districts  —  De  Facto  Exist- 
ence. 

Improvement  districts,  though  not  organized 
in  accordance  with  the  petition,  having  con- 
etmcted  the  improvements,  have  a  de  facto  ex- 
istence and  may  sue,  though  created  to  defeat 
the  law  limiting  local  assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SJ  .1073,  1074;  Dec. 
Dig.  !  450.*] 

6.  Municipal  Corporations  (§|  488,  480*)— 
Improvements  —  Assessment  —  Equitable 
Estoppel. 

Where  a  property  owner  benefited  by  a 
local  improvement,  the  cost  of  which  was  in  ex- 
cess of  Uie  statutory  limit,  agreed  to  pay  assess- 
ments in  excess  of  the  statutory  limit  as  a  con- 
sideration for  the  sale  of  the  bonds  for  the 
improvement,  such  agreement,  while  estopping 
her  from  denying  the  validity  of  the  assessment 
is  limited  to  the  assessment,  and,  in  case  of  de- 


fault, neither  the  statutory  penalty  nor  attor- 
neys' fees  can  be  recovered.  ' 
[Ed.   Note.— For  other  cases,  see   Mnnicipal 
Corporations,   Cent.  Dig.  H   U47-1152;    Dec. 
Dig.  §§  488,  489.*] 

Appeal  from  Pulaski  Cbanceiy  Onirt;  B. 
Marttneau,  Chancellor.  * 

Action  by  O.  E.  Wbite  and  Others  against 
Louise  B.  Barnwell  and  others.  From  the 
Judgment,  defendants  appeal.  Berersed  and 
remanded,  with  directions. 

Twelve  suits  were  brought  by  the  commis- 
sioners of  improvement  districts  Nos.  1,  2,  3, 
and  4  of  Pulaski  Heights,  to  subject  certain 
lots,  the  property  of  Louise  B.  Hamwell,  to 
the  payment  of  ttie  assessments  and  liens  for 
Improvement  taxes  in  said  districts. 

After  appellant's  demurrer,  motion  to  con- 
solidate the  causes  and  motion  to  dismiss 
were  overruled.  She  answered,  admitting  the 
ownership  of  the  lots,  and  challenging  the 
ralidlty  of  the  district  because  the  petition 
praying  for  It  did  not  contain  the  majority 
In  value  of  the  owners  of  real  property  in 
the  district,  because  the  ordinance  creating 
It  was  not  legally  passed,  and  because  the 
cost  of  the  improvement  exceeded  the  20  per 
centum  of  the  assessed  valuation  of  the  real- 
ty in  the  districts,  and  because  all  the  dis- 
tricts were  organized  for  the  purpose  of  mak- 
ing but  the  one  improvement 

From  the  testimony  and  stipulations  it  ap- 
pears that  the  petition  asking  for  the  Im- 
provement was  signed  by  the  required  num- 
ber of  property  owners,  residents  of  the  dis- 
trict, but  that  neither  of  them  was  signed  by 
the  appellant  The  petition  asked  for  tba 
creation  of  Improvement  district  No.  1,  Pulas- 
ki Heights,  "for  the  purpose  of  grading,  curb- 
ing, guttering,  and  macadamizing  the  streets 
within  the  town  of  Pulaski  Heights,"  and  de- 
scribed In  the  petition.  The  commissioners 
or  board  of  Improvement  were  appointed  and 
reported  that  they  tiad  organized  by  electiiig 
a  chairman  and — 

"that  they  have  had  estimates  made  of  the  ex- 
pense of  grading,  curbing,  ^utterin^,  and  macad- 
amizing the  streets  in  said  district,  and  they 
find  the  expense  of  doing  all  these  things  will  ex- 
ceed the  limit  allowed  by  law  to  be,  expended 
by  the  commissioners  of  this  improvement  dis- 
trict. They  therefore  recommend  that  the  woris 
to  be  done  by  this  improvement  be  limited  to  the 
grading  of  the  streets  in  said  district;  each  to 
be  graded  60  feet  wide.  They  have  caused  esti- 
mates of  such  grading  to  be  made,  and  hereby 
report  that  the  estimated  cost  of  said  grading 
will  be  the  sum  of  $5,200. 

"[Signed]  O.  E.  White,  Chairman. 

"T.  J.  Mahoney. 
"H.  P.  Anten.'^ 

An  ordinance  was  then  passed  fixing  the 
assessment  for  Improvemient  district  No.  1 
for  the  purpose  only  of  grading  the  streets  In 
said  district  The  council  authorized,  the 
formation  of  districts  Nos.  2  for  the  purpose 
of  curbing  and  guttering  the  streets  after 
they  were  graded,  3  for  macadamlzhag  the 
streets,  and  4  to  build  sidewalks  along  the 
streets  of  the  district    The  ordinances  cre- 
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aUog  all  the  districts  progressed  simultane- 
ously; same  commissioners  and  the  same  as- 
sessors were  appointed  for  each  of  the  dis- 
tricts; and,  so  far  as  It  appears  from  the 
record,  they  were  all  organized  by  the  coun- 
cil upon  the  original  petition  for  the  organi- 
zation of  impruvemeq,t  district  No.  1,  upon 
which  the  board  of  improvement  had  report- 
ed that  the  contemplated  improvement  ex- 
ceeded the  20  per  centum  of  the  assessed  val- 
oatlon  of  the  property  included,  and  recom- 
mended that  the  improvement  therein  be  lim- 
ited to  grading  the  streets  the  width  of  60 
feet  This  was  done  after  a  mass  meeting 
of  the  citizens  had  been  held  and  had  Insist- 
ed with  the  commissioners  first  appointed 
that  all  the  Improremeuts  should  be  made, 
and  requested  that  they  insist  upon  it  before 
the  council,  which  was  done.  The  council,  it 
appears,  also  passed  an  ordinance  appropri- 
ating certain  sums  of  moneys  of  the  town  to 
aid  in  the  improvement.  After  the  different 
improvements  had  been  undertaken,  the  ques- 
tion of  the  legality  of  the  districts  arose,  and 
the  commissioners  were  not  able  to  dispose 
of  the  bonds  or  borrow  money  for  making  the 
improvements.  They  then  prepared  the  fol- 
lowing instrument,  one  of  which  was  execut- 
ed by  the  appellant: 

"Know  ail  men  by  these  presents,  that  where- 
as, improvement  districts  Nos.  1,  2,  3,  and  4, 
Id  the  town  of  Pulaski  Heights,  for  grading, 
CDrbing,  guttering  and  macadamizing  streets 
and  building  concrete  sidewalks  and  laying 
street  crossings,  respectively,  in  a  certain  dis- 
trict in  said  town,  said  district  having  been  cre- 
ated and  the  benefits  to  the  lands  therein  a»- 
Kssied  and  said  work  begun  and  partially  com- 
pleted, and  two  of  the  annual  assessments  have 
bteh  paid,  and  in  order  to  complete  said  improve- 
mputs  it  is  necessary  for  said  districts  to  hor- 
row  money  and  issue  bonds,  not  exceeding,  bow- 
erer,  four  thousand  five  hundred  dollars  ($4,500) 
for  each  district,  or  eighteen  thousand  ($1S,000) 
for  all  four  districts  combined ;  and  whereas,  a 
question  has  l>een  raised  as  to  the  legality  of  a 
part  of  said  assessments,  and  it  has  been  found 
impossible  to  sell  said  bonds  unless  the  property 
owners  waive  said  question  and  guarantee  the 
payment  of  their  several  assessments  and  25  per 
cent  thereof  additional,  and  the  Union  Trust 
Company,  trustee,  having  proposed  to  take  said 
bonds  secured  by  a  pledge  of  all  assessments  in 
said  districts,  provided  the  above-mentioned 
waiver  and  guarantee  is  given:  Now,  therefore, 
the  undersigned,  Mrs.  Louise  B.  Harnwell  being 
the  owner  of  lots  1,  2,  3,  9,  10,  11  in  block  11, 
Kast  Pulaski  Heights  addition,  and  4,  5,  6,  and 
8  in  block  8  Pulaski  Heights  addition  to  the 
dty  of  Little  Rock,  assessed  in  said  improve- 
ment districts  1,  2,  3,  and  4  of  the  town  of 
Pulaski  Heights  for  said  improvements  in  con- 
sideration of  the  Union  Trust  Company  of  Lit- 
tle Rocic,  trustee,  baying  or  negotiating  the 
■ale  of  said  bonds,  and  the  benefits  to  be  re- 
ceived by  said  property  from  said  improvements, 
do  agree  to  pay  assessments  thereon  to  the  col- 
lector of  said  districts,  when  due,  not  to  exceed 
in  the  aggregate  the  sum  of  $350,  except  as 
hereinafter  provided,  and  waive  the  question  of 
the  illegality  of  said  assessments  and  of  the 
lien  thereof  upon  said  pronerty,  up  to,  but  not 
exceeding,  that  amount.  We  furtner  agree,  in 
case  said  assessments  collected  in  said  districts 
nnmbered  1,  2,  3,  and  4  shall  not  be  sufficient  ts 
pay  said  bonds,  interest,  and  costs  of  collection, 
if  any,  that  we  will  pay  the  Union  Trust  Oom- 
poay,  tnwtee,  or  its  assigns,  such  additional 


sum  as  is  needed  to  pay  said  bonds.  Interest, 
and  costs,  not  to  exceed  $87.50,  being  25  per 
cent,  of  the  total  assessment  of  benefits  to  said 
land,  said  sum  to  be  a  lien  on  the  land  de- 
scribed herein,  of  the  same  grade  as  an  assess- 
ment for  local  improvements.  It  is  understood 
that  the  limit  of  this  guaran^,  lien,  and  waiver 
is  $437.50,  to  be  paid  in  annual  installments  at 
the  rate  now  assessed. 

"Witness  our  bands  this  28th  dayof  Septem- 
ber, 1908.  Mrs.  Louise  B.  Harnwell." 

The  commissioners  succeeded  in  procuring 
the  loan  or  selling  the  bonds,  and  the  im- 
provements were  completed.  Appellant  paid 
all  assessments  against  her  property  from  the 
organization  of  the  districts  in  1906  until 
those  due  for  the  year  1913,  for  the  collection 
of  which  these  suits  have  beeu  brought  The 
chancellor  rendered  a  decree  in  favor  of  the 
commissioners  of  the  district  for  the  assess- 
ment, and  ordered  the  property  sold,  and 
from  the  decree  this  appeal  comes. 

C.  P.  Harnwell,  of  Little  Rock,  for  appel- 
lants. Terry,  Downie  &  Streepey,  of  Little 
Rock,  for  appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  The  requisite  number  of  property 
owuers  petitioned  for  the  establishment  of 
the  improvement  district,  specifying  the  pur- 
pose thereof,  and  a  majority  in  value  of  the 
owners  of  real  property  within  the  district 
petitioned  the  council,  asking  that  the  im- 
provement be  made,  and  designating  the  na- 
ture of  it,  for  the  purpose  of  "grading,  curb- 
ing, guttering,  and  macadamizing  the  streets 
included  in  the  district,"  and  the  commis- 
sioners or  board  of  improvement  for  the  dis- 
trict were  appointed.  It  was  by  the  commis- 
sioners' report  disclosed  that  the  Improve- 
ments could  not  be  made  within  the  limit  of 
20  per  centum  of  the  value  of  the  real  prop- 
erty In  the  district  Thereupon  the  character 
of  the  improvement  was  changed,  and  the 
four  districts  organized,  three  of  them  for 
the  purpose  of  making  each  a  portion  of  the 
Improvement  petitioned  for,  and  the  fourth- 
for  making  sidewalks;  all  upon  the  original 
petition  asking  for  the  single  Improvement 
and  specifying  It. 

[1]  The  property  owners  have  the  right  to 
and  must  designate  in  their  petition  the  kind 
of  improvement  desired  to  be  made,  and  the 
city  or  town  council  is  without  power  to  es- 
tablish a  district  upon  the  petition  praying 
for  the  establishment  of  an  improvement  dif- 
ferent from  that  asked  or  prayed  for  in  said 
petitions. 

[2, 3]  And  It  is  a  necessary  prerequisite  to 
the  establishment  of  any  Improvement  dis- 
trict that  a  majority  in  value  of  the  real 
property  owners  within  such  district  shall 
petition  for  such  Improvement,  designating 
the  nature  of  it,  and  the  law  also  provides 
that  no  single  improvement  shall  be  under- 
taEeu  which  alone  wUl  exceed  in  cost  20  per 
centum  of  the  value  of  the  real  property 
within  such  district,  as  shown  by  the  last 
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county    assessment.    Section    5683,    Klrby's 
Digest 

"Its  purpose  is  to  prevent  Improvement  dis- 
tricts from  undertalciDK  any  woric  wtiich  will 
cost  more  tlian  one-fiftb  of  the  assessed  value 
of  the  property  therein,"  and  "whether  the 
improvement  caa  be  made  within  this  limit  as 
to  cost  can  and  must  be  ascertained  at  the  out- 
set. •  •  *  The  cost  being  ascertained,  its 
comparison  with  the  value  of  the  real  property 
in  the  district,  as  shown  by  the  last  county  as- 
sessment, will  disclose  whether  it  exceeds  20 
per  centum  of  that  value,  and,  if  it  does,  the 
improvement  should  not  be  undertaken,  unless 
the  plHns  can  be  so  chanced  as  to  reduce  the 
cost  within  the  statutory  limit."  Kirst  v.  Im- 
provement District,  86  Ark.  21.  109  S.  W.  533. 

In  McDonnell  v.  Improvement  District,  97 
Ark.  341,  133  S.  W.  1128,  the  court  said: 

"These  sections  of  the  statute  [referring  also 
to  section  5716,  Kirby's  Digest]  relate  entirely 
to  the  matter  of  assessments,  and  the  limitation 
is  placed  thereon  as  a  protection  to  property 
owners  against  excessive  assessments.  It  is  ob- 
vious that  the  Legislature  meant  only  to  limit 
the  amount  which  can  be  assessed  against  the 
real   property   in   the  district" 

Neither  floes  the  city  or  town  council  have 
authority  to  establish  an  improvement  dis- 
trict for  a  purpose  substantially  at  variance 
with  the  one  prayed  for,  nor  can  the  commis- 
sioners In  the  construction  of  the  Improve- 
ment depart  materially  from  the  one  designat- 
ed in  the  petition  praying  for  and  the  ordi- 
nance establishing  the  district.  Watkina  v. 
Griffith,  59  Ark.  344,  27  S.  W.  234;  Kraft 
V.  Smothers,  103  Ark.  260, 146  S.  W.  505. 

After  the  commissioners  reported  that  the 
improvement  prayed  for  and  designated  could 
not  be  constructed  within  the  cost  of  20  per 
centum  of  the  assessed  value  of  the  real 
property  within  the  district,  as  limited  by 
the  statute,  it  should  hare  been  abandoned, 
and  the  council  was  without  authority  to  au- 
thorize the  establishment  of  a  district  for  the 
purpose  of  making  only  a  part  of  the  im- 
provement prayed  for  in  ttie  original  i^etitlon 
that  contemplated  the  entire  improvement 
designated  should  be  made,  and  certainly 
without  authority  to  create  other  districts 
upon  such  petition  for  the  purpose  of  con- 
structing different  portions  of  the  Improve- 
uieut  prayed  for  and  designated  In  the  origi- 
nal petition.  It  was  the  evident  purpose  of 
the  statute  to  permit  those  desiring  improve- 
ments made  to  designate  the  nature  of  the 
Improvements  to  be  undertaken  for  which 
the  district  should  be  organized ;  that  the 
whole  improvement  should  be  seen  from  the 
beginning;  and  that  the  cost  of  it  should  not 
exceed  the  amount  fixed  by  the  statute.  The 
manifest  intention  of  the  law  authorizing 
those  who  desire  their  property  as.sessed  for 
the  purpose  of  making  a  designated  public 
improvement  and  limiting  the  cost  of  such 
single  Improvement  for  their  protection,  as 
well  as  of  all  those  who  are  required  to  pay, 
whether  the  Improvement  is  desired  by  them 
or  not,  cannot  be  evaded  by  splitting  the  en- 
tire improvement  prayed  for  by  the  petition- 
ers into  sQiarate  sections  or  portions;  and 


authorizing  and  establishing  districts  for  the 
making  of  each  portion,  that  the  single  im- 
provement undertaken  by  each  may  be  with- 
in the  cost  limited  by  law.  All  the  ordinanc- 
es for  the  establishment  of  the  different  dis- 
tricts were  without  authority  and  void,  and 
likewise  the  action  of  the  commissioners 
thereunder.  It  Is  contended,  however,  that 
appellant  Is  estopped  to  dispute  the  validity 
of  the  different  improvement  districts  and  _ 
escape  the  payment  of  the  assessment  levied 
therein  on  account  of  having  received  the 
benefits  of  the  different  Improvements  al- 
ready constructed,  and  because  of  the  in- 
strument executed  by  her  after  the  legality 
of  the  districts  were  questioned,  waiving  all 
Irregularities  in  their  formation  and  guaran- 
teeing the  payment  of  all  of  the  assessments 
levied  for  the  construction  of  the  different 
Improvements.  We  do  not  agree  with  this 
contention.  Improvement  districts  are  crea- 
tures of  the  law  and  cannot  be  created  by 
consent,  waiver,  e-stoppel,  nor  agreement  of 
the  property  owners.  They  are  governmen- 
tal agencies,  deriving  their  powers  directly 
from  the  Legislature,  and  can  exercise  no 
powers,  perform  no  duties,  nor  incur  any  lia- 
bilities, except  by  authority  conferred  upon 
them  expressly  by  statute.  Sewer  District 
V.  Moreland,  94  Ark.  381,  127  S.  W.  400,  23 
Ann.  Cas.  957;  Lewis  v.  Beiff  et  al.,  1C9  S. 
W.  1184. 

The  property  owner  has  the  right  to  rely 
upon  the  protection  afforded  him  by  statute 
and  to  expect  the  organization  of  improve- 
ment districts  In  cities  and  towns  and  the- 
levy  and  collection  of  assessments  against 
his  property  In  accordance  with  and  as  pro- 
vided by  law,  and  be  Is  not  estopped  to  deny 
the  validity  of  any  assessment  against  his 
property,  where  the  improvement  district  has 
failed  to  secure  the  power  to  make  the  levy 
in  not  complying  with  the  terms  of  the  stat- 
ute authorizing  its  creation,  as  In  this  case. 
Here  the  defects  complained  of  are  not  mere 
Irregularities  in  the  exercise  of  powers  con- 
ferred upon  the  district,  but  consist  of  fail- 
ure on  the  part  of  the  board  of  improvement 
to  secure  the  power  to  make  the  improvement 
through  the  necessary  prerequisite,  the  peti- 
tion of  the' majority  in  value  of  the  property 
owners  of  the  district,  and  the  appellant  i» 
not  estopped  to  challenge  the  power  of  the 
district  and  the  validity  of  the  assessment 
because  she  has  stood  passively  by  and  seen 
the  improvement  go  on  and  paid  all  prior  as- 
sessments levied  against  her  property.  Wat- 
kins  V.  Griffith,  59  Ark.  344,  27  S.  W.  234. 

Those  Interested  In  the  collection  of  the  as- 
sessment as  compensation  for  the  work  done 
in  making  the  improvements  cannot  be  said 
to  have  relied  upon  her  acquiescence  in  Uie 
creation  of  the  district,  since  they  knew,  in 
making  the  ccmtracts  with  the  board  of  im-' 
provement,  that  they  were  dealing  with  a 
governmental  agency  without  powers,  except 
as  expressly  conferred  by  statute,  and -whose 
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antbority  tbey  were  bound  to  know.  Neither  j 
was  she  estopped  to  deny  the  authority  of  1 
the  district  nor  the  validity  of  the  assess- 1 
ments  by  reason  of  the  execution  of  the  said 
waiver  and  guaranty,  since  improvement  dis- 
tricts are  not  created  nor  liabilities  for  as- 
sessments fixed  by  estoppel,  as  already  said. 
By  the  terms  of  this  agreement  or  equitable 
mortgage,  she  at  most  bound  herself  to  the 
payment  of  the  future  assessments,  specify- 
ing them  in  the  amount  limited  therein,  with 
a  lien  against  her  property  to  secure  the  pay- 
ment, and  the  extent  of  her  liability  Is  fixed 
by  the  Instrument  executed.  When  the  Im- 
provement was  constructed  or  finished  and 
the  moneys  expended  therefor  upon  the  faith 
of  her  agreement,  her  right  to  successfully 
challenge  the  validity  of  the  assessments 
levied  by  the  district  does  not  release  her 
from  the  terms  of  this  agreement  nor  relieve 
her  from  the  payment  of  the  amounts  as 
agreed  upon  therein,  but  her  failure  to  pay 
as  and  when  agreed  only  subjects  her  prop- 
erty to  the  payment  of  the  amount  agreed  to 
be  paid  and  the  usual  cost  for  proceeding 
against  It  In  the  collection,  and  does  not  in- 
clude any  penalties  or  attorney's  fees;  there 
being  no  agreement  to  pay  them.  In  other 
words,  her  liability  la  fixed  by  the  terms  of 
the  agreement  and  mortgage  executed  by  her, 
and  not  by  the  statute  relating  to  the  collec- 
tion of  different  assessments  In  Improvement 
districts.  This  Instrument  was  before  the 
court,  and  the  agreement  was  to  pay  the  col- 
lector of  the  district  necessarily  for  the  dis- 
trict, which  is  controlled  by  the  Iward  of 
hnprovement,  that  It  might  discharge  its  ob- 
ligations to  those  who  bad  furnished'  the 
money  for  the  Improvement,  the  bondholders, 
whose  trustee  Is  also  mentioned  therein,  and 
the  said  board  of  improvement  or  commission- 
ers would  have  authority  to  bring  suit  thereon; 
the  contract  to  pay  the  collector  being  virtu- 
ally one  in  the  name  of  the  Improvement  dis- 
trict which  they  represent,  for  the  benefit  of 
those  to  whom  the  money  after  Its  collection 
will  go. 

It  follows  that  the  court  erred  In  Its  de- 
cree, wUch  Is  reversed,  and  the  causes  re- 
manded, with  directions  to  consolidate  the 
suits  and  to  render  Judgment  against  the  ap- 
pellant herein  for  such  sums  of  money  as  are 
due  under  the  terms  of  the  mortgage  agree- 
ment, with  the  foreclosure  of  the  lien  and  the 
coBt  only  of  one  arait  for  that  purpose. 

Concurring  Opinion. 

Mcculloch,  O.  j.  I  agree  entirely  with 
the  conclusion  reached  In  this  case  by  the 
nujority  of  the  Judges,  but  I  do  not  share 
with  them  all  the  view  expressed  in  the  opin- 
ion. I  think  the  order  of  reversal,  with  di- 
rections to  consolidate  the  different  cases 
against  appellant  and  render  decree  for  the 
amount  of  assessments  due  without  penalty 
Or  attorneys'  fees,  is  correct.  The  opinion 
states,  however,  lu  the  most  emphatic  lan- 


guage, that  this  result  cannot  be  obtained  on 
the  ground  of  estoppel,  and  the  rule  is  laid 
down  broadly  that  the  owner  o^  property  in 
a  district  ■  illegally  organized  cannot  estop 
himself  to  dispute  the  validity  of  such  organ- 
ization. That  Is  the  part  of  the  opinion 
which  I  do  not  agree  to,  and  I  think  that  the 
decision  reversing  the  case  is  wrong,  unless  it 
can  be  put  on  the  doctrine  of  estoppel. 

[4]  Indeed,  I  am  unable  to  discover  any 
other  tangible  grounds  in  the  opinion.  The 
Instrument  executed  by  appellant  and  others 
is  not  a  mortgage,  and,  If  It  was  so  treated, 
the  parties  In  interest  were  not  before  the 
court,  unless  It  be  held  that  there  was  a  de 
facto  organization  of  the  district  which  au- 
thorizes the  commissioners  thereof  to  sue.  I 
do  not  view  with  favor  any  rule  which  ap- 
plies the  doctrine  of  estoppel  to  mere  silence 
of  a  property  owner  with  respect  to  the  Il- 
legality of  an  improvement  district;  but 
where,  as  in  this  case,  one  or  more  property 
owners  have  done  some  affirmative  act  which 
Induces  persons  to  spend  their  money  or  sur- 
render substantial  rights  on  the  faith  of  that 
conduct,  there  is  no  reason  why  the  doctrine 
of  estoppel  should  not  apply.  In  the  present 
case  there  was  such  an  affirmative  act  of  the 
highest  character,  for  appellant,  by  a  solemn 
contract,  expressly  agreed  that  she  would 
not  contest  the  validity  of  the  district  but 
would  pay  the  assessments,  and  the  bonds  of 
the  district  were  sold  and  the  proceeds  there- 
of used  in  constructing  the  improvement  up- 
on the  faith  of  that  agreement. 

I  think  the  authorities  cited  In  appellee's 
brief  abundantly  sustain  the  doctrine  of  es- 
toppel as  applicable  In  a  case  of  this  sort; 
and  In  the  case  of  Matthews  v.  Kimball,  70 
Ark.  451,  CC  S.  W,  651,  69  S.  W.  547,  all  of 
the  Judges  (both  those  constituting  the  ma- 
jority and  the  dissenting  Judges)  agreed  that 
the  doctrine  of  estoppel  would  apply  to  one 
who  had  done  some  affirmative  act  in  Induc- 
ing the  formation  of  the  district. 

[5,  6]  In  Whipple  v.  Tuxworth,  81  Ark.  391, 
99  S.  W.  86,  tills  court  held  that  there  may 
be  a  de  facto  Improvement  district  without 
de  Jure  existence,  and  that  such  organiza- 
tion could  sue  and  be  sued;  and  the  court 
applied  the  general  doctrine  that  "a  corpora- 
tion de  facto  may  sue  and  be  sued,  and,  as  a 
rule,  may  do  whatever  a  corporation  de  Jure 
can  do,  and  no  one  but  the  state  can  call  its 
existence  in  question."  That  was  the  same 
district  which  was  declared  void  on  account 
of  Jurisdictional  defects  In  Board  of  Im- 
provement v.  Cotter,  71  Ark.  536,  76  S.  W. 
552.  Of  course,  the  court  did  not  hold  that 
a  property  owner  could  not  dispute  the  va- 
lidity of  bis  assessment  on  account  of  the  Il- 
legality of  the  district,  but  decided  that  an 
Illegally  formed  district  had  a  de  facto  exis- 
tence which  authorized  It  to  sue. 

'Sow  in  this  case,  as  In  the  one  cited,  the 
district  had  a  de  facto  existence,  and  the 
board  of  commissioners  had  the  right  to  sue ; 
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and  appellant  has,  by  her  express  agreement, 
estopped  herself  to  deny  the  validity  of  her 
assessment.  But  the  estoppel  is  limited  by 
the  express  terms  of  the  agreement.  Api)el- 
lant  only  agreed  to  pay  the  assessments. 
She  did  not  agree  to  pay  any  penalty  or  at- 
torney's fees.  And  no  one  was  injured  by 
her  conduct,  except  to  the  extent  of  the  as- 
sessments which  she  expressly  obligated  her- 
self to  pay.  No  one  had  any  vested  interest 
in  the  statutory  penalty  and  attorney's  fees, 
and  those  Items  cannot  be  enforced  on  the 
doctrine  of  estoppel.  The  equities  of  the 
case  are  completely  satisfied  by  compelling 
the  plaintiff  to  make  good  her  obligation,  and 
this  the  conrt  has  dote  in  its  order  of  re- 
versal. 

Mr.  Justice  SMITH  shares  with  me  these 
views. 

On  Motion  to  Modify  the  Opinion. 

Mcculloch,  C.  J.  The  majority  of  the 
court  now  approve  the  concurring  opinion. 
It  thus  becomes  the  law  of  the  case,  and  to 
tliat  extent  the  original  opinion  is  modified. 
The  decree  of  the  chancery  court  is  therefore 
reversed,  and  the  cause  is  remanded,  with  di- 
rections to  consolidate  the  actions  against 
appellant  and  render  a  decree  against  her  for 
the  amount  of  the  assessment  and  costs  of 
one  action,  without  penalty  or  attorney's  fees. 

HART  and  KIRBX,  JJ.,  adhere  to  the 
views  expressed  in  the  original  opinion,  and 
therefore  concur  in  the  Judgment,  but  not 
In  the  opinion  of  the  court  as  it  now  stands. 


PETTY  V.  LYONS.    (No.  6.) 
(Supreme  Court  of  Arkansas.     Nov.  23,  1914.) 
Weights  and   Meastjbes    (§  8*)— Right  of 

Public  Weighebs  to  Fees. 

Acts  1905,  p.  703,  makes  it  a  misdemeanor 
for  persons  other  than  the  cotton  wciRher  to 
weigh  cotton,  where  the  weigher  shall  have  a 
convenient  place  for  the  performance  of  his  du- 
ty and  a.  pair  of  scales  tested  as  provided  by  law. 
Acts  1907,  p.  5C2,  amending  the  act  of  1905, 
provides  that  a  fee  of  10  cents  a  bale,  shall  be 
paid  for  the  weighing  of  cotton.  Kirby's  Dig.  §§ 
8003-8005,  provides  that  the  clerk  of  the  coun- 
ty court  Buall  procure  standard  weights,  tested 
by  the  secretary  of  state.  Seld,  that  where  a 
cotton  weigher  was  unable  to  procure  standard 
weights,  owing  to  the  default  of  the  secretary  of 
state  and  the  clerk  of  the  county  court,  he  was 
not  entitled  to  the  fee  fixed  by  law  for  weighing 
cotton ;  the  purpose  of  the  act  being  to  prevent 
fraud  in  the  sale  of  cotton  by  weighing  it  on 
scales  officially  correct,  and  the  weighing  of  cot- 
ton on  scales  not  bo  tested  was  not  a  compli- 
ance. 

[Ed.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent.  Dig.  §  10 ;   Dec.  Dig.  i  &•] 

Appeal  from  Circuit  Court,  Polk  C!ounty; 
Jeff  T.  Cowling,  Judge. 

Action  by  C.  B.  Lyons  against  Q.  W.  Petty. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  cause  dismissed. 


J.  I.  Alley,  of  Mena,  for  appellant  B.  J. 
Lundy,  of  Mena,  for  appellee. 

KIRBY,  J.  0.  B.  Lyons,  the  appellee, 
brought  suit  In  the  Justice  court  against  G. 
W.  Petty  for  $33.40,  aUeged  to  be  due  him 
for  weighing  334  bales  of  cotton  at  10  cents 
a  bale  in  1913,  purchased  by  said  Petty  at 
Mena,  in  Polk  county.  Petty  denied  any 
liability.  Upon  the  trial  In  the  drcuit  court 
the  testimony  shows  that  C.  B.  Lyons,  the 
duly  elected  cotton  weigher  for  said  county, 
in  1912,  after  taking  the  oath  of  office  and 
making  bond,  called  on  the  county  clerk  to 
have  his  scales  tested.  He  stated  that  the 
clerk  tested  them ;  that  he  used  the  scales  in 

1912,  and  from  the  3d  to  15th  of  November, 

1913,  weighed  334  bales  of  cotton,  which  were 
purchased  by  C.  W.  Petty;  and  that  Petty 
had  refused  to  pay  the  fees  therefor.  The 
clerk  of  the  county  had  not  procured  a  set  of 
weights  and  measures  and  had  them  sealed 
by  the  secretary  of  state ;  the  secretary  hav- 
ing informed  him  that  he  was  not  supplied 
with  the  ai^mratus  for  making  any  such 
tests  and  sealing  of  scales.  He  thereupon 
borrowed  some  test  weights  from  the  county 
clerk  of  Sevier  county,  and  tested  the  weigh- 
er's scales,  but  did  not  make  certificate  of 
such  test  He  did  not  know  whether  the 
weight  procured  of  the  Sevier  county  clerk 
and  used  in  making  the  test  was  correct  or 
not  The  appellee  stated  that  the  weights 
marked  on  the  bales  of  cotton  by  the  weigher 
were  very  different  from  weights  given  by 
the  consignee  to  whom  he  shipped  the  cotton. 
Each  party  asked  for  a  directed  verdict  and 
the  court,  directed  the  Jury  to  find  for  the 
cotton  weigher,  and  from  its  Judgment  ap- 
pellant brings  this  appeal. 

It  is  insisted  for  reversal  that  the  official 
weigher  was  not  entitled  to  fees  for  weighing 
the  cotton,  not  having  provided  for  the  pur- 
pose and  used  scales  properly  tested  and 
shown  to  be  correct  as  required  by  law,  and 
that  the  court  erred  In  not  directing  a  ver- 
dict in  his  favor.  The  special  act  (No. 
284  of  the  Acts  of  1905)  providing  for  the 
election  of  cotton  weighers  for  this  &nd  other 
counties  was  declared  constitutional  in  Petty 
v.  State,  102  Ark.  170,  143  S.  W.  1067,  where 
it  was  held  that  a  person  who  weighed  cot- 
ton upon  his  own  scales,  or  by  any  other 
person  than  the  cotton  weigher  in  the  town 
where  that  official  was  engaged  in  weighing 
cotton,  was  guilty  of  a  misdemeanor  under 
the  terms  of  the  act.  The  law,  as  amended 
by  Act  243  of  the  Acts  of  1907,  provides  that 
the  cotton  weigher  or  any  deputy  appointed 
shall  receive  as  compensation  for  his  serv- 
ices 10  cents  for  each  bale  of  cotton  weighed, 
to  be  paid  by  the  purchaser.  It  also  pro- 
vides (section  4  of  the  act  of  1905)  that  after 
his  election  the  weigher  shall  prepare  a  con- 
venient place  for  the  performance  of  his  duty 
and  shall  keep  a  pair  of  scales,  which  shah 
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be  tested  as  Is  now  prorided  by  law,  and 
shall  wetgb  'nitbout  unnecessary  delay  all 
cotton  sold  or  marketed  at  bis  place  of  busi- 
ness. Tbe  law  Axes  tbe  standard  for  weights 
in  tbis  state,  and  provides  tbat  tbe  clerk  of 
the  county  court  of  eacb  county  sball  pro- 
cnre  as  soon  as  practicable  at  tbe  expense  of 
the  county  a  complete  set  of  welgbts,  wbicb 
shall  conform  to  the  standard  In  tbe  office 
of  secretary  of  state,  that  the  secretary  of 
state  shall  procure  a  seal  or  stamp,  with  tbe 
letters  "S.  A.,"  with  which  be  shall  seal  all 
weights  and  measures  which  are  found  to  be 
correct  upon  comparison  with  tbe  standard 
In  his  office,  and  such  weights,  after  being 
sealed,  shall  be  a  lawful  standard  for  tbe 
county  by  which  they  are  procured,  and  tbe 
several  clerks  of  the  county  courts  shall  seal 
all  weights  and  measures  that  sball  be  pre- 
sented to  them  for  that  pui-pose  which  cor- 
respond with  the  county  standard.  Sections 
S003-8005,  Klrby's  Digest. 

The  appellee  cotton  weigher  provided  his 
scales  and  demanded  that  the  county  clerk 
test  and  seal  tbem  In  accordance  with  law, 
auj  was  Informed  that  It  could  not  be  done, 
because  the  county  had  no  standard ;  the  sec- 
retary of  state  not  having  complied  with  the 
law  in  furnishing  It  The  county  clerk  of 
I'olk  county  thereupon  procured  from  the 
clerk  of  an  adjoining  county  a  test  welgbt, 
and  made  a  test  of  the  weigher's  scales,  not 
knowing  whether  tbe  test  borrowed  was  cor- 
rect and  conformed  to  the  standard  or  not 
It  was  the  purpose  of  the  law  to  prevent 
fraud  In  tbe  weighing  of  cotton  and  such 
other  merchandise,  commodities,  and  articles 
of  commerce  as  are  required  to  be  weighed 
by  the  public  weigher;  and  it  therefore  re- 
quired said  official  to  provide  himself  with 
the  standard  weights  for  use  in  performing 
Us  official  duty.  The  officer  attempted  to 
comply  with  tbe  requirements  of  the  law, 
and  failed  to  do  so  through  no  fault  of  bis 
own,  but  because  other  officials,  over  whom 
he  had  no  control,  to  whom  tbe  duties  were 
bitrusted  to  provide  the  standard  for  and 
make  tbe  test  of  his  scales,  and  seal  them, 
failed  to  perform  their  duty.  This  fact  does 
not  excuse  his  failure,  however,  td  provide 
himself  with  a  pair  of  scales  tested  as  the 
law  requires;  and,  not  having  done  so,  he 
was  not  entitled  to  the  fees  provided  by  the 
act.  When  he  weighed  the  cotton  with  scales 
not  officially  tested  and  sealed,  the  purpose 
of  the  law  was  In  no  wise  met  or  fulfilled; 
and  whether  the  cause  of  his  failure  be  the 
fault  of  his  own'  or  some  one  else,  the  condi- 
tion Is  not  remedied.  When  the  law  that 
requires  him  to  provide  correct  scales  offici- 
ally tested  and  sealed  made  it  a  misdemeanor 
for  any  other  person  to  weigh  any  cotton 
sold  or  marketed  In  the  town  or  village 
where  the  weigher  or  his  deputy  kept  scales 
and  was  acting  in  an  official  capacity.  It  cer- 
tainly did  not  Intend  to  permit  him  to  weigh 


cotton  and  charge  the  fee  provided  for  upon 
scales  that  were  not  properly  tested  and 
known  to  be  correct  In  some  jurisdictions 
all  sales  made  of  tbe  commodities  required 
to  be  weighed  upon  tested  and  scaled  scales 
are  void  if  they  are  weighed  otherwise,  and 
the  statutory  penalties  are  Insured.  30  Am. 
&  Eng.  Enc.  459;  Miller  v.  Post,  1  Allen 
(Mass.)  434 ;  Bisbee  v.  McAUen,  39  Minn.  143, 
39  N.  W.  299;  Sawyer  v.  Smith,  109  Mass. 
220. 

We  do  not  deem  It  necessary  or  profitable 
to  enter  Into  a  construction  of  the  expression 
"as  soon  as  practicable"  in  section  8D03, 
Klrby's  Digest  requiring  tbe  clerk  of  the 
county  court  to  provide  a  set  of  weights  or 
a  standard  for  the  county,  since  the  law  baa 
been  in  force  from  1859.  It  would  be  a  lib- 
eral construction  indeed  that  would  excuse 
the  failure  to  test  the  weigher's  scales  in 
1913,  by  holding  that  the  clerk  had  procured 
tbe  standard  for  making  the  test  in  1914, 
which  was  "as  soon  as  practicable"  after  the 
passage  of  the  law  requiring  It  and  that  the 
public  weigher  was  therefore  not  sooner  re- 
quired to  use  properly  tested  scales  in  tbe 
performance  of  his  duties. 

The  court  erred  in  not  directing  a  verdict 
in  favor  of  the  appellant  and  the  Judgment 
is  reversed,  and  the  cause  dismissed. 


GOTHAM  V.  MORRIS  et  al.    (No.  164.) 
(Supreme  Court  of  Arkansas.     Oct.  12,  1914.) 
Limitation  or  Actions  (J  24*)— Obal  Oon- 
TBACT— Administrator's  Sai.k — Considera- 
tion—Pxjbchaseb's  Obligation  to  Pay—  • 
"Contract  Not  in  Wbitino." 

The  obligation  of  a  purchaser  at  an  admin- 
istrator's sale  of  real  property  to  pay  the  price 
arising  from  his  acceptance  of  the  administra- 
tor's deed  reciting  tbe  consideration  is  a  "con- 
tract not  in  writing,"  and  therefore  barred  by 
the  three-year  statute  of  limitations  (Kirby's 
Dig.  i  5064,  subd.  1). 

[Kd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §S  112-117;  Dec.  Dig.  { 
24.*] 

Appeal  from  Garland  Chancery  Court; 
Jethro  P.  Henderson,  Chancellor. 

Action  by  C.  T.  Cotbam,  as  administrator 
of  the  estate  of  John  D.  Ware,  deceased, 
against  J.  M.  Lucy,  as  executor,  and  John 
B.  Morris,  as  sole  legatee  under  the  will  of 
Edward  Fitzgerald,  deceased.  Judgment  for 
defendants  and  plaintifr  appeals.    Affirmed. 

Jas.  E.  Hogue,  of  Hot  Springs,  for  appel- 
lant 

Mcculloch,  C.  J.  Appellant's  intestate, 
John  D.  Ware,  owned  a  tract  or  lot  of  real 
estate  in  the  dty  of  Hot  Springs,  on  which  a 
building  was  situated,  and  mortgaged  the 
same  to  Edward  Bltzgerald  to  secure  a  debt 
of  $2,800,  which  he  owed  to  the  latter. 

The  mortgage  debt  was  not  paid,  and  on 
February  16,  1902,  the  administrator  present- 
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ed  his  petition  to  the  probate  court  of  Gar- 
land county,  praying  for  an  order  authorizing 
him  to  sell  said  property.  The  administrator 
recited  in  his  petition  the  damaged  and  dilap- 
idated condition  of  the  house  on  the  prop- 
erty, and  also  recited  the  fact  of  the  exist- 
ence of  the  mortgage  to  Fitzgerald,  and  stat- 
ed the  amount,  which  then,  with  interest,  ag- 
gregated the  sum  of  $3,008.60.  The  petition 
did  not  pray  for  a  sale  merely  of  the  equity 
of  redemption,  but  of  the  whole  property. 
The  order  of  sale  is  not  in  the  record,  but 
it  appears  to  be  conceded  that  the  order  of 
the  court  gave  general  directions  to  the  ad- 
ministrator to  sell  the  entire  property,  and 
not  merely  the  equity  of  redemption. 

The  contention  in  this  case  is,  however, 
that  the  effect  of  the  sale  was  merely  to  dis- 
pose of  the  equity  of  redemption.  The  sale 
was  regularly  advertised  by  the  administra- 
tor, and  Fitzgerald  bid  the  amount  of  his 
mortgage  debt,  and  the  property  was  strick- 
en off  to  him  as  the  purchaser.  At  the  next 
term  of  the  probate  court,  in  May,  1902, 
the  administrator  reported  his  proceedings, 
with  respect  to  the  sale,  to  the  probate  court, 
referring  to  the  fact  that  Fitzgerald  had  bid 
the  amount  of  his  mortgage  debt,  and  asked 
leave  of  the  court  to  permit  him  to  balance 
off  the  mortgage  debt  against  the  price  bid 
for  the  land.  No  order  of  conflrmatlon  ap- 
pears on  the  record,  but  the  administrator 
executed  a  deed  to  Fitzgerald,  reciting  the 
sale  to  the  latter  and  the  payment  of  the 
purchase  price,  receipt  of  which  was  duly 
acknowledged.  It  appears  that  the  records 
of  Garland  county  have  been  destroyed  or 
mutilated  by  fire,  and  it  is  not  clear  that 
there  was  any  order  of  conflrmation  entered 
upon  the  record  until  after  commencement 
of  this  suit. 

Appellant  first  Instituted  this  suit  in  De- 
cember, 1905,  attacking  the  validity  of  the 
sale,  but  by  a  subsequent  amendment  the  at- 
tack on  the  validity  of  the  sale  was  abandon- 
ed, and  the  suit  was  converted  into  one 
against  Fitzgerald  to  recover  the  amount  of 
the  letter's  bid  and  to  have  a  lien  declared 
upon  the  property  upon  the  theory  that  the 
sale  amounted  only  to  a  sale  of  the  equity 
of  redemption,  and  that  the  purchaser  took 
the  property  subject  to  the  mortgage  debt, 
and  that  the  administrator  had  no  right  to 
allow  the  bid  of  the  purchaser  to  be  credited 
in  extinguistimeut  of  the  mortgage  debt 
The  defendant,  Kdward  Fitzgerald,  died  dur- 
ing the  pendency  of  the  suit,  and  the  cause 
was  revived  in  the  name  of  his  executor  and 
sole  devisee  under  his  will.  The  decree  of 
the  court  was  In  favor  of  the  defendants,  and 
the  plaintiff  appealed. 

Among  other  defenses  set  forth  in  the  an- 
swer, the  defendants  pleaded  the  three-year 
statute  of  limitation;  and,  as  the  disposi- 
tion of  that  plea  is  decisive  of  the  case,  oth- 
er defenses  need  not  be  referred  to.  The  sole 
purpose  of  this  suit  is  to  collect  the  amount 


of  the  purchaser's  bid;  the  attack  upon  the 
validity  of  the  sale  being,  as  before  stated, 
abandoned.  It  is  neither  alleged  nor  proved 
that  Fitzgerald,  the  purchaser,  ever  execut- 
ed a  note  or  written  obligation  of  any  kind 
to  pay  the  amount  of  the  bid.  On  the  con- 
trary. It  affirmatively  appears  from  the  re- 
port of  the  administrator  to  the  probate  court 
that  the  purchaser  claimed  the  right  to  cred- 
it the  amount  of  his  bid  upon  his  mortgage 
debt  and  thereby  extinguish  it  Therefore 
the  suit  Is  not  upon  a  written  obligation, 
but  upon  a  contract,  either  expressed  or  im- 
plied, not  In  writing.  The  statute  reads  that 
"all  actions  founded  upon  any  contract  or 
liability,  expressed  or  implied,  not  in  writ- 
ing," shall  be  commenced  within  three  years 
after  the  cause  of  action  shall  accrue,  and 
not  after.  Subdivision  1,  {  5064,  Kirb^'s  Dl- 
ge.'!t.  The  cause  of  action  set  forth  in  the 
complaint  falls  clearly  within  this  statute, 
and  is  barred  by  limitation. 

It  will  be  observed  that  the  statute  In- 
cludes implied  as  well  as  expressed  contracts, 
and  it  is  unnecessary  to  decide  whether  the 
bid  of  the  purchaser  constituted,  under  tbe 
circumstances,  an  express  or  an  implied  con- 
tract to  pay  the  amount  of  the  bid,  for  in 
either  even  the  suit  was  not  instituted  with- 
in three  years,  and  is  barred.  Dismukes  v. 
Halpern,  47  Ark.  317,  1  S.  W.  554 ;  Richard- 
son V.  Bales,  66  Ark.  452,  51  S.  W.  321. 

Learned  counsel  for  appellant  rely  on  the 
case  of  Parker  v.  Carter,  91  Ark.  162,  120  S. 
W.  836,  134  Am.  St.  Rep.  60,  as  sustaining 
the  contention  that,  inasmuch  as  the  deed  re- 
cites the  amount  of  the  consideration,  the 
acceptance  of  It  constituted  an  implied  con- 
tract to  pay  the  obligation  imposed  by  law. 
and  that  it  amounted  to  a  promise  to  per- 
form a  written  contract,  which  is  not  with- 
in the  statute  quoted  above.  In  that  case 
this  court  was  dealing  with  a  written  contract 
of  a  kind  not  required  to  l)e  In  writing,  and  It 
was  said  that  "such  a  contract  is  valid  if  one 
of  the  parties  signs  it  and  the  other  actjules- 
ces  therein,"  and  in  the  opinion  the  following 
Is  added: 

".\Dd  in  a  great  many  jurisdictions  it  is  held 
that  a  deed  poll,  when  accepted  by  the  jtrantee. 
becomes  the  mutual  contract  of  the  parties,  nod 
the  promise  of  the  grantee,  therein  provided 
for,  is  not  a  verbal  one,  so  as  to  be  governed 
by  the  statute  of  limitation  respecting  verbal 
contracts;  but  tbnt  tbe  acceptance  of  the  deed 
by  the  grantee  makes  it  a  written  contract,  and 
the  obligations  created  by  it  are  evidenced  by  a 
writing  and  governed  by  the  provisions  of  the 
statute  of  limitation  respecting  written  instru- 
ments." 

That  statement  was  unnecessary  to  a  de- 
cision of  the  case,  for  the  reason  that  a  deed 
poll  was  not  Involved  in  the  case,  and  the 
court  found  in  favor  of  the  party  who  signed 
the  contract  as  to  the  facts.  The  language 
used  is  directly  contrary  lo  the  decision  of 
this  court  In  Dismukes  v.  Halpern,  supra, 
though  no  mention  was  made  of  that  case. 
That  was  a  case  where  a  partition  of  lands 
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of  the  decedent  between  the  widow  and  hdrs 
was  had  under  an  order  of  tbe  probate  court, 
and  the  commissioners  reported  that  some 
of  tbe  heirs  should  make  payments  of  money 
to  adjust  tbe  differences  and  value  In  the 
lands  allotted  to  them,  respectively.  The 
deeds  executed  by  the  commissioners  recited 
tbose  agreements,  and  the  court  held  that 
the  acceptance  of  tbe  deeds  amounted  to  an 
election  to  t>erforn]  the  conditions,  and  was 
binding  notwithstanding  tbe  deeds  were  not 
signed  by  the  obligors.  But,  in  disposing  of 
the  question  of  the  statute  of  limitation,  the 
court  said: 

"The  terms  of  the  contract  are  found  in  the 
commissioner's  deed,  but  the  only  obligation  up- 
on Daniels  to  comply  with  those  terms  is  im- 
plied from  his  acceptance  of  the  deed.  It  was 
not  the  deed  that  created  the  charge  upon  the 
land,  because  the  probate  court  could  not  invest 
the  commissioners  with  that  authority.  The 
assent  of  Daniels  is  what  gives  validity  to  the 
charge,  and,  as  this  assent  creates  an  implied 
liability  only,  the  three-year  statute  governs." 

We  adhere  to  tbe  doctrine  announced  in 
Olsmukes  v.  Halpern,  and,  to  the  extent  that 
the  language  in  Parker  v.  Carter  conflicts 
with  It,  that  language  is  disapproved.  With 
possibly  one  exception,  there  is  only  one  au- 
thority which  goes  to  the  extent  of  holding 
that  an  implied  promise  to  pay  a  considera- 
tion named  in  a  deed  and  recited  as  paid 
is  in  effect  a  contract  In  writing,  and  that  Is 
the  case  of  Fowlkes  ▼.  Lea,  81  Miss.  b09,  36 
South.  1036,  68  L.  R.  A.  925,  2  Ann.  Gas. 
466.  That  case  was  decided  by  a  divided 
court,  and  tbe  dissenting  opinion  is  in  line 
with  oar  decision  in  Dismukes  v.  Halpern, 
supra. 

The  decree  of  the  chancellor  was  therefore 
correct,  and  the  same  is  in  all  things  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  t.  Mc- 
MICHAEL.     (No.  177.) 

(Supreme  Court  of  Arkansas.    Oct  19,  1914.) 

1.  Evidence  (J  558*)— Expebtb— Oboss-Exam- 
INATIOX— Intekest. 

Where  witnesses  testified  for  defendant  rail- 
road company,  as  expert  engineers,  as  to  the 
distance  in  which  a  train  could  be  stopped,  tbe 
court  properly  permitted  plaintiS  to  ask  them 
on  cross-examination  whether  they  had  not  been 
frequently  called  by  defendant  and  other  rail- 
road companies  to  testify  as  experts,  as  bear- 
ing on  their  interest. 

[Ed.   Note.— For   other    cases,   see   Evidence, 
Cent  Dig.  H  2377,  2379;  Dec.  Dig.  i  558.*] 

2.  Appeal  and  Ekbob  (§  971*)— Witnesses— 
Cboss-Exauinatioh  —  Extent  —  Discbe- 
TiON— Review. 

The  extent  to  which  cross-examination  on 
a  collateral  issue  shall  be  permitted  is  largely 
in  the  discretion  of  the  presiding  judge,  the  ex- 
ercise of  which  is  not  ground  for  reversal,  unless 
it  plainly  appears  that  the  discretion  has  been 
abused,  to  the  prejudice  of  the  objecting  party. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3852-3857 ;  Dec.  Dig.  { 
fi71.*l 


3.  Evidence    ({   150*)— Relbvanct— Bxpkbi- 

MENTS, 

Evidence  as  to  experiments,  made  after  the 
injury,  to  test  the  accuracy  of  the  testimony  of 
witnesses  to  the  occurrence,  is  admissible,  if 
the  experiments  were  made  under  conditions 
substantially  the  same  as  at  tbe  time  of  the  ac- 
cident 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  $  439;   Dec  Dig.  §  150.*J 

4.  Evidence  (§  150*)  —  Expebimentb  —  Simi- 
larity OF  Conditions. 

Plaintiff,  while  waiting  for  a  passenger 
train  on  which  he  desired  to  take  passage,  sat 
<^n  the  edge  of  the  platform,  and,  bending  for- 
ward, went  to  sleep.  While  sitting  in  this  posi- 
tion, he  was  struck  by  the  train,  which  passed 
the  platform  at  a  speed  of  35  or  40  miles  per 
hour.  The  engineer  testified  that  he  saw  the 
object  on  the  platform,  but  did  not  think  it 
was  a  man  until  he  got  within  450  feet  of  it, 
when  he  immediately  did  everything  possible  to 
avoid  the  accident  but  was  unable  to  stop  th« 
train  in  time  to  avoid  striking  plaintiff,  or  in 
less  than  550  feet  Tests  were  subsequently 
made  which  corroborated  the  engineer  as  to  the 
distance  at  which  a  person  on  an  approaching 
train  in  the  position  of  the  engineer  could  make 
out  that  a  figure  in  plaintiff's  position  was  a 
man,  whereupon  plaintiff  introduced  evidence 
of  other  experiments,  in  which  a  man  was  seat- 
ed on  the  platform  in  the  position  that  plaintiff 
was  in  when  struck,  and  witnesses  testified  that, 
walking  on  the  track,  they  could  make  out  the 
figure  was  a  man  and  see  his  bands  at  1,089 
feet.  There  was  also  evidence  that  a  person  on 
an  engine  is  the  position  of  the  engineer,  after 
becoming  accustomed  to  the  motion  of  tbe  en- 
gine, though  traveling  at  35  miles  an  hour, 
could  distinguish  objects  on  or  near  the  track 
as  readily  as  a  person  on  the  track.  Held,  that 
the  conditions  surrounding  plaintiff's  experi- 
ments were  sufficiently  similar  to  tbose  exist- 
ing at  the  time  of  the  accident  to  justify  tbe 
court  in  admitting  the  evidence. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  i  430;   Dec  Dig.  |  150.*] 

5.  Trial   (J  121»)— Aboument  of  (Jotjnsel— 

DEDUCnO.N   FBOM  EVIDENCE. 

Where  an  engineer,  operating  a  passenger 
train,  did  not  see  plaintiff  sitting  on  a  station 
platform  asleep  in  time  to  avoid  striking  him, 
and  tbe  track  was  straight  for  several  miles,  the 
day  bright,  and  there  was  no  obstruction  to  tbe 
engineer's  vision,  a  remark  of  plaintiff's  coun- 
sel in  argument  that  "the  old  engineer  was 
blind"  was  a  proper  deduction  from  the  evi- 
dence, and  not  objectionable. 

[Ed.  Note. — For  other  cases,  see  Trial.  Cent. 
Dig.  |§  294-298,  300;  Dec  Dig.  {  121.*] 

6.  Carbiers  (§  321*)— Injubt  to  Pabsenoeb— 
Persons  on  Station  Platfobu— Instbuc- 

TIONS. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, while  sitting  asleep  on  the  edge  of  a 
station  platform,  waiting  for  his  train,  by  being 
struck  by  it  as  it  passed,  the  court  charged 
that,  before  plaintiff  could  recover,  the  jury 
must  find  that  defendant's  employes  saw,  or  by 
exercising  ordinary  care  could  have  seen,  plain- 
tiff in  danger  in  time  to  have  saved  him,  such 
charge  was  equivalent  to  requiring  that  the  jury 
must  find  that  defendant's  employ^  saw,  or  by 
ordinary  care  could  have  seen,  that  plaintiff  was 
a  human  being,  and  therefore  in  a  perilous  posi- 
tion, in  time  to  have  avoided  injuring  him,  etc. 
[Ed.  Note.— For  other  cases,  aee  Carriers, 
Cent  Dig.  {{  1247,  1326-1336,  1343;  Dec.  Dig, 
J  321.*J 
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7.  Trial  (|  260*)— Bbqubst  to  Charoi^- In- 
structions Given. 

It  is  not  error  to  refuse  a  requested  charge 
which  is  covered  by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  C«nt 
Dig.  SI  651-659;   Dec.  Dig.  {  260.*] 

8.  Dakaoes  (S  95*)  —  Personal  Ikjtubies  — 
Measure  of  Damage. 

The  measure  of  damages  for  personal  in- 
jury is  fair  and  just  compensation  for  the  in- 
jury, with  reference  to  the  pecuniary  and  oth- 
er losses  wMch  plaintiff  has  sustained  by  the  in- 
jury, in  determining  which  the  jury  should  con- 
sider plaintiff's  age,  health,  habits,  occupation, 
expectation  of  life,  mental  and  physical  capac- 
ity for  and  disposition  to  labor,  personal  ex- 
penses for  treatment,  rate  of  wages,  earning 
power,  and  probable  increase  or  diminution  of 
that  power  with  the  lapse  of  time,  pain  and 
suffering,  present  and  future,  and  mental  an- 
guish on  account  of  disfigurement  of  his  person, 
if  any. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §i  222-229;    Dec.  Dig.  t  95.*] 

9.  Dauaoes   (§   226*)— Personal   Injuries- 
Present  Value. 

A  jury  in  an  action  for  injuries,  having 
found  ue  just  compensation  for  damage  of  ev- 
ery character  which  plaintiff  has  sustained  by 
his  injuries,  should  reduce  such  amoupt  to  its 
present  value,  and  return  their  verdict  for  that 
amount. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  il  568-573;    Dec.  Dig.  S  226.*] 

10.  Appeal  and  Error   (J  1067*)— Review- 
Harmless  Error— Insthuctions. 

Defendant,  in  an  action  for  personal  inju- 
ries, was  not  prejudiced  by  the  overruling  of  its 
objection  to  an  instruction  for  failure  to  re- 
quire tiat  the  jury  reduce  the  compensation  to 
which  they  found  plaintiff  entitled  to  its  pres- 
ent value,  where  plaintiff's  counsel,  after  stat- 
ing the  amount  which  he  calculated,  from  the 
evidence,  plaintiff  had  lost  by  his  diminished 
earning  power,  told  the  jury  that  they  should 
reduce  that  sum  to  its  present  value,  and  de- 
termine what  plaintiff's  loss  was. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  §  i007.*l 

11.  Carriers  (g  320*)— Injuries  to  Passen- 
gers-Question FOR  JURT. 

In  an  action  for  injuries  to  a  passenger, 
while  sitting  on  a  station  platform  asleep,  by  be- 
ing struck  by  the  train  as  it  passed  the  sta- 
tion without  stopping,  evidence  held  to  require 
submission  of  a  question  of  the  carrier's  negli- 
gence in  failing  to  discover  plaintiff's  peril  and 
stop  the  train  before  strilsing  him  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1118, 1126,  1149,  1153,  1160,  1167, 
1179,  1190.  1217,  1233,  1244,  1248,  1315-1325; 
Dec.  Dig.  i  320.*] 

12.  Dahaobs  (S  226*)— Psbsonal  Injuries— 
Earning  Oapacitt. 

Where  plaintiff,  a  man  28  years  of  age  and 
receiving  $65  per  month  and  expenses,  was  in 
line  for  promotion,  evidence  that  it  was  possible 
in  coune  of  time  for  him  to  make  $1,680  a  year 
did  not  justify  the  computation  of  the  present 
value  of  his  loss  of  earning  capacity  by  reason 
of  the  amputation  of  both  legs  on  the  basis  of 
such  higher  sum. 

[Efd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  668-673;   Dec.  Dig.  S  226.*] 

13.  Dauaoes  (g  132*)— Bxcessiveness  —  Per- 
sonal Injuries. 

Plaintiff,  a  telegraph  and  telephone  line 
foreman,  28  years  of  age  and  earning  $65  per 
month,  but  in  line  for  promotion  where  he  might 
earn  as  much  as  $140  per  month,  was  struck 


by  one  of  defendant's  trains  while  h«  was  sitting 
on  a  station  platform  asleep,  waiting  for  the 
train.  Both  of  his  legs  were  cut  off  below  the 
knees,  and  he  was  otherwise  permanently  dis- 
abled, disfigured,  and  injured.  He  was  taken 
to  a  hospital,  where  his  legs  were  amputated 
just  below  the  knees,  and  four  weeks  after  he 
suffered  a  second  operation,  and  then  a  third,  on 
both  legs.  After  he  was  brought  home,  his  legs 
ached  all  the  time,  necessitating  medical  atten- 
tion, and  thereafter  one  leg  was  again  opened 
and  pipces  of  loose  bone  taken  out,  and  plaintiff 
hiuibelf  cut  out  little  pieces  of  bone  that  worked 
out  of  the  flesh  of  his  limbs,  which  the  physi- 
cians failed  to  find.  He  testified  that  his  limbs 
hurt  him  all  the  time,  that  he  could  not  rest, 
was  nervous,  and  that  his  feet  hurt  as  though 
there  was  a  burning  in  the  bottom  of  his  foot. 
He  also  had  paid  out  about  $175  for  medicines 
and  medical  attention.  Held,  that  a  verdict  al- 
lowing plaintiff  $35,000  was  excessive,  and 
should  be  reduced  to  $25,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  gg  372-385,  306;  Dec.  Dig.  g  132.*J 

Appeal  from  Circuit  Court,  Independence 
County;    R.  Bl  Jeffery,  Judge. 

Action  by  J.  A.  McMicbael  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plalntifT,  and  de- 
fendant appeals.    Modified  and  afllrmed. 

Appellee  sued  the  appellant  for  personal  in- 
juries. He  alleged,  in  part,  as  follows:  That 
on  the  18tb  day  of  March,  1913,  be  was  at 
George's  Spur,  a  static;)  on  defendant's  rail- 
road, for  the  purpose  of  boarding  one  of  de- 
fendant's trains,  due  at  that  station  near  12 
o'clock,  noon,  going  east,  and  that  defendant's 
servants  and  employes  operating  said  train 
ran  same  over  hlni,  cutting  off  his  legs  below 
the  knees,  and  otherwise  injuring  and  damag- 
ing him,  by  reason  whereof  he  was  perma- 
nently disabled,  disfigured,  and  injured  ;  that 
he  was  caused  to  suffer  great  mental  and 
physical  pain  and  loss  of  time,  had  been  com- 
pelled to  hire  physicians  and  surgeons  and 
buy  medicines,  and  will  be  compelled  in  the 
future  to  suffer  mental  and  physical  pain  and 
loss  of  time,  hire  physicians  and  surgeons, 
and  buy  medicines,  all  to  his  damage  in  the 
sum  of  $75,000;  that  the  plaintiff's  injuries 
and  damages  were  caused  by  the  carelessness 
and  negligence  of  the  defendant's  servants 
and  employes  operating  the  train  aforesaid, 
in  their  failure  to  keep  a  constant  lookout 
for  persons  upon  the  track,  or  to  avofd  injur- 
ing him  after  discovering  bis  dangerous  po- 
sition; tbat  tf  such  lookout  bad  been  kept 
they  could  have  discovered  plaintiff's  peril, 
and  could  have  prevented  Injuring  him  by 
the  exercise  of  ordina'ry  care,  etc.  The  an- 
swer of  the  defendant  denied  the  allegations 
of  negligence  and  damages,  and  set  up  the  de- 
fenses of  contributory  negligence  and  assum- 
ed risk. 

The  testimony  of  the  plaintiff  tended  to 
show  that  at  the  time  he  was  hurt  he  was  2$ 
years  old.  He  was  injured  at  George's  Spur, 
a  station  on  defendant's  road,  on  the  18th  of 
March,  1913.  At  the  time  he  was  injnred  he 
was  in  the  employ  of  the  Southwestern  Tele- 
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gnpb  &  Telephone  Ciompany  as  foreman  of 
the  constmctlon  department,  and  hia  work 
was  tliat  of  general  repair  of  the  lines.    He 
bad  been  in  the  employ  of  the  company  10  or 
12  years,  and  had  been  working  in  the  capac- 
ity of  foreman  4  or  6  years ;  bad  been  work- 
ing uDder  the  directions  of  one  Mr.  Burke, 
who  was  district  plant  chief.    On  the  day  be- 
fore the  Injury  he  had  done  a  hard  day's 
vork,  and  on  that  night  went  to  Augusta, 
from  wliich  place  he  expected  to  go  to  do 
some  work  the  next  day  near  George's  Spur. 
The  night  of  the  day  before  his  injury  he  got 
only  about  2  bours'  sleep.    He  went  to  work 
early  the  next  morning.    He  left  his  work  at 
noon,  and  went  to   George's  Spur,   a   flag 
station  on  defendant's  road,  for  the  purpose 
of  boarding  a  train  to  Augusta  to  get  his 
dinner.    There  was  nothing  at  George's  Spur 
bnt  a  little  platform  8x10.    He  was  expecting 
to  take  defendant's  train  from  Little  Rock  to 
Memphis,  which  ordinarily  passed  the  Spur 
at  about  12:30.    He  was  sitting  on  the  plat- 
form, about  2  or  2%  feet  from  the  track,  with 
bis  feet  on  the  ends  of  the  ties,  8  or  10  inches 
from  the  raU.     He  was  tired,  sleepy,  and 
worn  out,  and  dropped  off  to  sleep,  leaning 
over  toward  the  track  with  his  face  in  his 
bands  (he  indicated  the  position  to  the  Jury). 
The  next  thing  he  knew  was  the  next  morn- 
ing, about  7  o'clock,  when  they  carried  him 
into  the  operating  room  at  lUttle  Rock.    He 
could  just  remember  going  into  the  operat- 
ing room,  and  passed  away ;  did  not  remem- 
ber anything  until  the  next  evening  about 
5^;   then  be  passed  off  again,  and  did  not 
remember  anytblng  until  3  or  4  days  after- 
wards.    He  felt  the  lick  on  the  right  side 
of  his  head  when  he  was  hit,  bat  did  not 
know  what  it  was.     When  he  became  con- 
scious there  was  a  big  scar  down  his  face,  and 
a  big  scar  on  his  right  arm,  and  both  his  legs 
were  off.    When  he  finally  became  conscious 
of  what  bad  occurred  to  him,  he  had  the 
beadache.     His  legs  and  hla  arm  and  shoul- 
der hurt  hlnL    His  right  arm  felt  like  it  was 
dead.    There  was  a  second  operation  on  the 
left  leg,  four  weeks  after  the  first  operation ; 
then  there  was  another  operation  on  both 
legs.     He   suffered  greatly  in  the  hospital 
and  after  they  brought  him  to  his  home  at 
Newport ;  his  legs  ached  all  the  time,  neces- 
sitating his  having  medical  attention.    A  doc- 
tor  at  Newport  operated   on   him  again — 
opened  up  his  leg  and  took  out  four  or  five 
bones.     He  himself  cut  put  little  pieces  of 
bone  that  were  working  out  of  the  flesh  of  his 
Umbs,  which  the  doctor  did  not  take  out. 

He  testified  that  his  limbs  hurt  him  all  the 
time,  aching  and  burning.  Some  nights  he 
could  not  rest;  was  nervous;  would  wake 
up.  Sometimes  he  would  attempt  to  get  off 
the  bed,  and  think  that  be  had  both  feet,  and 
nearly  fall  off  the  side  of  the  bed.  His  feet 
hurt  something  like  there  was  a  hurting  in  the 
bottom  of  bis  foot.  His  method  of  locomotion 
was  a  rolling  chair.    He  did  not  go  to  town 


often ;  he  felt  like  people  were  looking  at  him. 
Before  he  was  Injured  he  had  been  under  his 
chief,  Mr.  Burke,  about  3%  years,  and  had 
taken  vacation  during  that  time  amounting  to 
about  4  days.  Be  was  getting  $65  a  month 
and  his  expenses.  He  had  paid  out  $175  for 
medicines  and  medical  attention.  The  track 
approaching  George's  Spur  from  Bald  Knob, 
in  the  direction  from  which  the  train  came, 
was  perfectly  straight  for  a  distance  of  8  or 
8  miles.  There  was  nothing  that  could  havr 
obstructed  the  view  of  the  track  there.  The 
train  was  coming  from  the  west,  and  going 
east 

Witness  Burke  testified  that  he  was  In  the 
employ  of  the  Southwestern  Telegraph  &  Tel- 
ephone Company  as  district  plant  chief.  Mc- 
Mlchael  worked  under  him.  With  reference 
to  industry,  his  character  was  the  best  that 
a  man  could  have  in  every  respect.  He  was 
sober,  and  was  competent  in  every  line  of  his 
work,  and  was  in  line  of  promotiou.  If  he 
had  been  promoted,  he  would  run  up  just  as 
high  as  he  worked  himself  up  to  be — up  as 
high  as  superintendent,  if  lie  could  do  that. 
Witness'  position  was  next  to  that  of  super- 
intendent. If  McMichael  got  a  job  as  fore- 
man, he  was  in  line  of  promotion  for  witness' 
position.  Witness'  position  paid  $115  and  ex- 
penses per  month,  which  was  gradually  in- 
creased each  year  to  $150.  McMlchael's  wa- 
ges were  to  have  been  raised  in  the  near  fu- 
ture to  $70  per  month,  If  witness'  recom- 
mendation went  through.  Other  witnesses 
testified  to  the  same  effect  as  to  McMlchael's 
character  for  Industry  and  sobriety. 

The  engineer  who  was  on  the  train  that 
Injured  McMichael  testified  that  he  had  been 
a  locomotive  engineer  for  over  30  years. 
When  approaching  George's  Spur  on  the  day 
of  the  injury,  at  the  usual  distance,  he  sound- 
ed the  station  whistle.  He  got  no  signal  to 
stop.  There  was  no  one  on  the  platform, 
and  no  one  in  sight  to  signal  the  train  to 
stop.  Consequently  he  did  not  slacken  the 
speed  of  the  train.  On  approaching  the  sta- 
tion at  George's  Spur,  he  noticed  an  object 
which  resembled  something  like  a  sack  at  a 
distance,  and  looked  like  feed  or  something 
on  the  platform.  He  never  took  his  eyes  off 
It  When  he  got  within  450  feet  of  the  ob- 
ject, he  saw  that  it  was  a  man.  It  was  a 
man  who  was  in  a  sitting  posture,  with  his 
bead  down  so  low  that  you  could  not  dis- 
tinguish it  as  a  human  being  on  the  platform. 
As  soon  as  he  saw  that  it  was  a  man,  he  shut 
off  steam,  applied  the  brakes  in  emergency, 
pulled  the  whistle,  opened  his  sand,  and  did 
everything  that  could  be  done  to  stop ;  that, 
seeing  and  realizing  that  it  was  a  man  in  a 
dangerous  place,  he  gave  a  continuous  blast 
of  the  whistle.  The  man  never  moved  as 
long  as  be  was  in  the  engineer's  vision.  The 
train  consisted  of  five  cars.  Tlie  engine  and 
baggage  car  ran  by  bim,  and  the  front  end 
of  the  first  coach  stopped  at  McMichael. 
The  witness  demonstrated  before  the  jury  the 
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position  in  which  he  saw  McMlchael  on  the 
platform.  He  was  sitting  about  the  middle 
of  the  platform,  with  his  feet  down  straight, 
not  on  the  rail,  but  down  by  the  ties.  His 
bead  was  bowed  down  on  bis  knees,  }ust  as 
low  as  It  could  be,  so  that  you  could  not  see 
his  head  at  all  At  about  700  or  800  feet  he 
saw  an  object  there  which  looked  like  a  sack, 
like  something  like  feed  had  been  left  there 
on  the  platform.  He  ran  past  him  about  130 
feet  The  track  was  straight  from  the  Bald 
Knob  end  of  the  line  for  10  miles.  He  was 
running  t>etween  35  and  38  miles  an  hour 
when  he  first  saw  the  object  He  was  keep- 
ing a  constant  lookout,  and  could  see  from 
his  side  as  well  as  the  fireman  could  see  from 
his  side.  Witness'  eyesight  was  good,  and  it 
was  a  bright  clear  day.  It  was  impossible 
for  witness  to  stop  the  train  In  the  space  aft- 
er he  discovered  that  the  object  on  the  platr 
form  was  a  man.  Witness,  in  his  place  on 
the  engine,  was  about  5  feet  above  the  track. 
McMlchael  was  in  such  position  that  witness 
did  not  see  his  hands ;  he  had  them  hid.  The 
equipment  of  the  train  was  in  first-class 
working  order.  After  discovering  that  the 
object  was  a  man,  witness  stopped  the  train 
in  about  580  feet.  He  had  been  running  on 
that  line  something  like  3  weeks  when  be 
struck  McMlchael.  There  was  a  slow  board 
close  to  the  Spur,  with  the  word  "Slow"  on 
it,  which  is  a  sign  to  slow  up  for  the  draw- 
bridge, but  not  to  slow  up  at  the  point  where 
the  board  was. 

The  testimony  of  the  fireman  tended  to  cor- 
roborate the  engineer  as  to  the  position  of 
McMlchael  and  as  to  the  efforts  that  were 
used  to  stop  the  train.  The  fireman  stated 
that  he  noticed  the  object  on  the  platform; 
that  he  was  putting  in  coal  between  400  and 
500  feet  from  George's  Spur.  The  engineer 
.sounded  the  alarm  whistle.  He  finished  his 
fire  and  then  raised  up,  probably  a  distance 
of  150  or  200  feet  from  the  platform,  when  he 
noticed  the  object  on  the  platform.  He  rang 
the  bell,  and  the  engineer  did  everything  he 
could  with  the  whistle,  but  still  the  object 
did  not  move.  Everything  was  done  that 
could  be  done  to  stop  the  train. 

The  testimony  of  the  conductor,  brakeman, 
and  other  witnesses  tended  to  corroborate  the 
testimony  of  the  engineer  as  to  the  efforts 
that  were  made  to  stop  the  train.  A  passen- 
ger on  the  train  testified  that  it  was  an  un- 
usually sudden  stop. 

The  appellant  introduced  tlie  testimony  of 
witnesses  who  made  tests  under  substantial- 
ly, if  not  precisely,  similar  conditions  to  those 
existing  on  the  day  of  the  injury,  on  one  oc- 
casion with  the  same  engine  and  the  same 
number  of  cars,  and  on  another  occasion  with 
an  engine  of  same  type,  the  same  engineer, 
with  a  man  placed  on  the  platform  in  the 
same  position  in  which  McMlchael  was  de- 
scribed as  being  in  on  the  day  of  his  injury. 
The  train  was  running  at  practically  the 
same  rate  of  si)eed,  and  witnesses,  who  were 


not  employes  of  the  company,  were  placed  In 
the  cab  on  both  the  fireman's  and  the  engi- 
neer's side,  who  kept  a  constant  lookout  in 
the  direction  of  the  platform  at  George's 
Spur,  and  the  place  was  marked  from  where 
they  could  first  discover  that  the  object  was 
a  man.  These  witnesses  corroborated  the  tes- 
timony of  the  engineer,  showing  the  distance 
at  which  it  was  first  possible  to  discover  that 
the  object,  occupying  the  identical  position 
that  McMlchael  was  described  as  being  In, 
was  a  human  being,  and  also  the  distance  in 
which  it  was  possible  to  stop  the  train,  us- 
ing the  same  efforts  as  on  the  day  of  the  in- 
Jury. 

INvo  of  these  witnesses  were  introduced  as 
expert  engineers,  to  show  that  the  tests  were 
made  under  precisely  the  same  conditions 
that  the  train  was  being  operated  on  the  day 
of  the  injury,  and  to  testify  with  reference 
to  the  distance  at  which  and  the  time  in 
which  a  train  could  be  stopped  under  the 
conditions  described.  On  cross-examination 
these  witnesses  were  asked  questions  to  the 
following  purport:  If  they  were  not  used 
frequently  and  principally  as  expert  witness- 
es by  the  railway  company,  and  they  were 
asked  particularly  as  to  other  cases  in  which 
they  had  testified,  and  whether  they  had  not 
testified  for  other  railroads  in  Arkansas. 
The  witnesses  answered  the  questions  to  the 
effect  that  they  had  been  used  frequently  as 
experts,  and  that  they  had  testified  as  such 
in  various  other  cases,  and  for  other  rail- 
roads in  that  capacity.  The  appellant  ob- 
jected to  these  questions,  and  the  answers 
thereto.  The  court.  In  ruling  upon  the  ob- 
jections, stated: 

"This  can  only  be  conflidered,  gentlemen,  in 
arriving  at  what  interest  the  witnesses  mij;bt 
have  in  the  case,  if  any." 

Witness  Neal,  who  was  Introduced  to  tes- 
tify in  regard  to  the  test  that  was  made 
which  he  witnessed.  In  his  direct  examina- 
tion said,  in  answer  to  questions  propounded 
by  counsel  for  appellant,  that  he  had  occu- 
pied various  oQicial  positions  in  Jackson 
county,  to  wit:  That  he  was  first  deputi" 
sheriff  two  years;  that  he  was  elected  cir- 
cuit clerk,  and  served  four  years;  that  be 
was  then  elected  sheriff,  and  served  four 
years,  and  went  out  of  office  a  year  ago  as 
sheriff.  On  cross-examination,  by  counsel 
for  the  appellee,  he  was  asked  the  follow- 
ing question:  "Now,  Mr.  Neal,  you  told  us 
about  being  an  oflicer  down  yonder  in  Jack- 
sou  county;  you  were  defeated  this  last 
time,  weren't  you?"  and  answered,  "Xea, 
sir."  The  appellant  objected  to  the  ques- 
tion and  the  answer,  and  the  court  overruled 
its  objections,  and  appellant  duly  excepted. 

In  rebuttal,  appellee,  over  the  objection  of 
appellant,  introduced  witnesses  who  made 
observations  to  ascertain  how  far  a  man 
could  be  seen  sitting  on  the  platform  at 
George's  Spur  in  the  position  aK)ellee  was 
In  at  the  time  of  his  injury.  One  of  these 
witnesses  testified  as  follows: 
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"There  was  a  man  sitting  upon  tbe  platform 
vith  his  feet  out  towards  the  railroad.  We 
went  back  towards  Bald  Knob  to  make  the  ob- 
servation. We  went  363  steps,  or  1,089  feet,  to 
the  edge  of  the  trestle.  The  man  was  sitting  sort 
o'  in  this  position  (indicating),  and  when  I  was 
at  this  trestle  I  could  see  very  distinctly  that  it 
was  a  man.    I  could  even  see  bis  hands." 

Another  witness  testified : 

"The  man  was  sitting  on  the  edge  of  the  plat- 
form, facing  the  track,  in  about  this  position 
(indicating).  We  walked  up  as  far  as  the  tres- 
tle, 383  steps.  I  turned  around  to  see  if  I 
could  see  anything  on  the  platform.  I  could 
tell  very  readily  that  it  was  a  man.  I  could 
lee  bis  band."  • 

Another  testified: 

"The  man  was  sitting  on  the  edge  of  the 
platform  facing  the  track,  in  about  this  position 
(indicating).  We  walked  up  as  far  as  tbe 
trestle,  383  stepa.  I  turned  around  to  see  if  I 
coold  see  anything  on  tbe  platform.  I  could  tell 
very  readily  that  it  was  a  man.  I  could  see 
bis  band — that  is,  tbe  band  next  to  me— very 
clearly." 

Another  witness  stated: 

"I  was  there  last  Friday  for  the  purpose  of 
looking  over  the  condition  of  that  place.  There 
was  a  gentleman  sitting  on  the  platform  there 
in  a  stooping  position.  When  we  got  to  a  point 
1,000  or  1,100  feet  from  the  man  on  the  plat- 
form, I  could  very  readily  distinguish  the  form 
of  a  man  thereon.  Tou  could  still  see  the  man 
at  a  dUtance  of  between  2,000  and  2,206  feet, 
but  not  so  plain  as  from  the  other  end  of  the 
bridge." 

Another  witness  testified  that  he  sat  on 
the  platform  while  they  made  tbe  picture. 
He  says: 

"I  got  in  the  same  position,  supposed  to  be, 
that  the  man  was  that  got  hurt.  I  remained  in 
an  inclining  position  during  the  time  the  people 
were  taking  the  observations  from  a  distance  up 
the  track." 

Two  of  these  witnesses  testified  that  they 
bad  been  passenger  engineers  for  many  years ; 
that  a  person  who  had  ridden  on  an  engine 
for  a  number  of  years,  and  who  had  become 
aceustometl  to  the  motion  of  the  engine,  could 
see  as  well  from  the  engine,  running  at  a 
speed  of  between  35  and  40  miles  an  hour, 
as  he  conld  If  he  was  standing  or  walking 
on  the  ground.  One  of  these  witnesses  testi- 
fied that  when  one  was  on  an  engine — 
"he  was  in  an  elevated  position,  and  could  see 
more  clearly  than  a  person  down  on  the  track. 
He  could  see  an  object  in  the  distance  plainer 
on  the  engine  than  he  could  walking." 

These  last  two  witnesses,  over  the  objec- 
tion of  appellant,  also  testified  that  a  train 
going  at  the  rate  of  35  miles  an  hour  could 
be  stopped  In  an  emergency  in  a  space  of 
between  500  and  600  feet. 

At  the  request  of  the  plaintiff,  the  court 
gave  the  following  instruction: 

"(2)  If  you  believe  from  the  preponderance 
of  tbe  evidence  that  the  plaintiff  was  upon  the 
tracks  of  the  defendant,  and  in  a  perilous  posi- 
tion, and  that  tbe  agents  and  servants  of  the 
railroad  company  in  charge  of  the  train,  whose 
duty  it  was  to  keep  a  lookout  for  persons  and 
property  upon  the  track,  saw  the  plaintiff  in 
naid  perilous  position  in  time  to  have  avoided 
injuring,  bim,  by  the  exercise  of  ordinary  care, 
or  that  said  agents  and  servants  of  defendant, 
by  keeping  a  constant  lookout,  could  have  seen 
the  plaintiff  upon  the  track  and  discovered  his 


perilous  position  in  time  to  have  avoided  injur- 
ing him  by  the  exercise  of  ordinary  care,  and 
failed  to  exercise  such  ordinary  care  to  protect 
the  plaintiff  from  danger  and  injured  him,  then 
you  will  find  for  the  plaintiff,  and  assess  his 
damages  at  such  a  sum  as  you  believe  that  he 
is  entitled  to  under  all  the  evidence  in  the  case." 

Appellant  duly  objected  to  tbe  granting 
of  the  above  prayer  on  Ave  spedflc  grounds, 
and  duly  excepted  to  the  ruling  of  the  court 
In  giving  the  prayer. 

The  court  also  gave  the  following  instruc- 
tion: 

"(3)  If  you  find  for  the  plaintiff,  you  will  as- 
sess bis  damages  at  such  a  sum  that  will  com- 
pensate him  for  the  bodily  injury  sustained,  if 
any,  the  physical  pain  and  mental  anguish  suf- 
fered and  endured  by  him  in  the  past,  if  any, 
by  reason  of  the  said  injury,  the  effect  of  the 
injuries  on  his  health,  according  to  tbe  degree 
and  probable  duration  of  the  same,  if  any.  his 
loss  of  time,  if  any,  and  his  pecnniat?  loss  from 
his  diminished  capacity  for  earning  money 
through  life,  if  an^,  and  tbe  amount  of  money 
expended  for  medicine  and  medical  attention, 
if  any,  and  from  these,  as  proven  from  the  ev- 
idence, aesess  such  damages  as  will  compensate 
him  for  the  injuries  received." 

Tbe  appellant  objected  to  this  instruc- 
tion— 

"because  it  ignored  the  reduction  to  the  present 
value  of  the  matters  that  are  mentioned  there- 
in." 

The  record  shows  that  the  court  re- 
quested— 

"the  attorneys  for  the  defendant  to  offer  any  in- 
struction that  they  might  want  given  upon  the 
matter  of  the  sum  that  might  be  awarded  to  the 
plaintiff  by  reason  of  his  inability  to  labor  be- 
ing reduced  to  its  present  value,  whereupon  the 
defendant  states  that  it  has  already  offered  ob- 
jection to  the  instruction  upon  the  measure  of 
damages  requested  by  the  plaintiit'  for  tbe  spe- 
cific reason  that  the  instruction  on  the  measure 
of  damages  ignores  a  reduction  to  a  present 
value." 

The  appellant  asked  the  court  to  Instruct 
the  jury  as  follows: 

"(1)  You  are  instructed  that  under  the  law 
and  tbe  evidence  in  this  case  your  verdict  will 
be  for  the  defendant." 

The  court  refused  said  prayer,  and  the  ap- 
pellant saved  exceptions. 

Appellant  also  presented  the  following 
prayer  for  instruction: 

"(15)  If  yon  believe  from  tbe  evidence  in  this 
case  that  defendant's  employes  kept  a  constant 
lookout  as  required  by  law,  and  after  they  dis- 
covered that  the  plaintiff  was  a  human  being, 
and  that  be  was  in  a  perilous  position,  used  ordi- 
nary care  to  prevent  the  injury  to  bim,  then  it 
would  be  your  duty  to  find  for  the  defendant." 

The  court  also  refused  this  request  for  in- 
struction, and  appellant  saved  exceptions. 

Defendant's  third  request,  which  the  court 
gave,  referred  to  in  the  opinion,  was  as  fol- 
lows: 

"  (3)  You  are  instructed  that,  before  you  would 
be  authorized  to  find  for  the  plaintiff,  you  must 
find,  first,  that  he  was  injured  by  reason  of  the 
neglect  of  the  employes  of  the  railroad  compa- 
ny to  keep  a  constant  lookout;  and,  second, 
that,  had  such  lookout  been  kept,  the  employes 
of  defendant  company  could  have  discovered 
that  plaintiff  was  in  actual  danger  or  peril  of 
injury  in  time  to  have  prevented  injurinz  him 
by  the  exercise  of  reasonable  care  after  discov- 
ering such  peril." 
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Tbe  record  bIiowb  tbat  one  of  the  attor- 
neys for  fhe  plflintlB,  In  his  closing  argn- 
ment,  made  tbe  following  remarks: 

"Talk  to  me  about  not  beinx  negliRcnt;  I 
think  that  old  engineer  [Mr.  Hill]  is  blind,  is 
really  what  I  believe  about  it,  if  you  want  to 
know  bow  I  feel  about  it  Of  course,  he  denies 
it;  said  be  was  just  wearing  spectacles  to  cure 
the  headache.  You  know  that  didn't  have  any- 
tbinK  to  do  with  tbat." 

The  jnry  rettimed  a  verdict  for  $.'?.'>,000. 
Appellant  filed  a  motion  for  a  new  trial,  set- 
ting up  various  grounds  reserved  In  its  bill 
of  exceptions  to  the  rulings  of  the  court, 
and,  among  others,  that  the  verdict  was  ex- 
cesslTe,  and  that  the  court  erred  In  not  di- 
recting a  verdict  In  favor  of  the  appellant 
The  motion  for  a  new  trial  was  overruled. 
Judgment  was  entered  In  favor  of  the  plain- 
tiff for  $35,000,  from  which  this  appeal  has 
been  duly  prosecuted. 

The  authorities  with  reference  to  the  ad- 
missibility of  evidence  concerning  experi- 
ments, cited  by  appellant  and  referred  to  In 
the  opinion,  are  as  follows:  Chicago  City  Ry. 
Jo.  T.  Brecher,  112  111.  App.  106;  C.  &  E.  1. 
H.  Co.  V.  Grose,  IIS  111.  App.  547 ;  La  Porte 
Carriage  Co.  t.  Sullender  (Ind.  App.)  71  N. 
E.  922;  Seibert  v.  McManus,  104  La.  404,  29 
South.  108;  Lasltyr  v.  Olympla,  61  Wash. 
661,  112  Pac.  762;  Merchants'  L.  &  T.  Co.  v. 
Houcber,  115  III.  App.  101;  Chicago  Folding 
Box  Co.  V.  Scballawitz,  118  111.  App.  9;  Lou- 
isville Ry.  Co.  V.  Hosklns  (Ky.)  88  S.  W. 
1087;  Krueger  v.  Brenham  Furn.  Mfg.  Co., 
38  Tex.  av.  App.  898,  85  S.  W.  1156;  Hal- 
verson  v.  Seattle  El.  Co.,  35  Wash.  600,  77 
Pac.  1068;  Zlmmer  v.  Fox  R.  V.  B.  R.  Co., 
123  Wis.  043,  101  N.  W.  1099:  De  Loach  Mill 
Co.  V.  Iron  Co.,  2  Ga.  App.  493,  58  S.  E.  790; 
Chicago,  St  L.  ft  P.  Ry.  Co.  v.  Champion,  9 
Ind.  App.  610,  36  N.  E.  221,  37  N.  E.  21,  53 
Am.  St  Rep.  357;  Lake  Erie,  etc.,  Ry.  Co. 
V.  Mugg,  132  Ind.  168,  31  N.  E.  564;  M.,  K. 
ft  T.  Ry.  Co.  V.  Dunbar,  49  Tex.  Civ.  App.  12, 
108  S.  W.  500;  Riggs  v.  Railroad,  216  Mo. 
304,  115  S.  W.  9C0;  Leonard  v.  So.  Pac.  Ry. 
Co.,  21  Or.  555,  28  Pac.  887,  15  L.  R.  A.  221; 
Decntnr  Car  Wheel  &  Mfg.  Co.  v.  Mehaffey, 
128  Ala.  243,  29  South.  646;  Hawks  v.  Charle- 
mont,  110  Mass.  110;  Kinney  v.  Folkerts,  84 
Mich.  616,  48  N.  W.  283 ;  Leonard  v.  So.  Pnc. 
Co.,  21  Or.  553,  28  Pac.  887,  15  L.  R.  A.  221: 
liptliegrove  v.  Chic.  G.  West  Ry.  Co.,  154 
111.  App.  460;  Orancy  v.  St  Louis,  I.  M.  ft  S. 
R.v.  Co.,  140  Mo.  89,  41  S.  W.  246,  38  L.  R.  A. 
«B;  Orcen  v.  L.  I.  R.  Co.,  131  App.  Dlv.  277, 
116  N.  Y.  Supp.  590;  Chicago  ft  A.  Ry.  Co.  v. 
LoR«o,  47  111.  App.  292;  Ala.  G.  So.  Ry.  Co.  ▼. 
Burgess,  114  Ala.  587.  22  South.  169;  Burg  v. 
Clilcago,  etc.,  Ry.  Co.,  90  Iowa,  106,  67  N.  W. 
680,  48  Am.  St  Rep.  419;  Byers  v.  Railroad 
Co.,  94  Tenn.  345,  29  S.  W.  128 ;   17  Cyc.  285. 

E.  B.  Kinsworthy  and  T.  D.  Crawford,  both 
of  Utile  Rock,  S.  D.  Campbell,  of  Newport, 
and  McCaleb  &  Reeder,  of  BatesvlUe,  for  ap- 
l)e11ant.  Norwood  ft  Grant  and  Frank  Pace, 
nil  of  Little  Rock,  and  M.  M.  Stuckey,  of 
Newjiort,  for  awellee. 


WOOD,  3.  (after  stating  tbe  facts  as 
above).  We  will  dlscnss  tbe  questions  in  the 
order  in  which  they  are  presetted  in  the 
brief  of  counsel  for  appellant. 

[1]  1.  There  was  no  prejudicial  error  in 
permitting  the  counsel  for  apx)ellee  to  ask 
certain  witnesses,  who  had  been  introdnced 
as  expert  engineers  to  testify  with  reference 
to  tbe  distance  in  which  a  train  could  be 
stopped,  whether  or  not  they  had  frequently 
been  called  by  appellant  and  other  railway 
companies  to  testify  as  experts.  Tbe  court 
anhounced  that  this  cross-examination  would 
be  allowed  to  show  the  interest  of  the  wit- 
nesses. It  is  manifest  that  the  court  permit- 
ted the  cross-examination  for  the  purpose  of 
testing  the  credibility  of  the  witnesses;  and, 
in  the  mind  of  a  reasonable  man,  no  prejudi- 
cial Inference  could  be  drawn  from  tbe  fact 
that  tbe  witnesses  were  frequently  called  by 
the  appellant  and  other  railroad  companies 
to  testify  in  the  capacity  of  experts.  The 
questions  were  within  the  bounds  of  legiti- 
mate cross-examination.  At  least,  it  was 
within  the  sound  discretion  of  the  court  to 
permit  the  questions  to  be  asked  and  answer- 
ed, and  there  was  no  abuse  of  the  court's 
discretion. 

[2]  The  extent  to  which  a  cross-examina- 
tion should  go  on  collateral  facts  is  largely 
within  the  discretion  of  tbe  presiding  judge^ 
and  is  not  a  matter  for  reversal,  unless  it 
plainly  appears  that  tbe  discretion,  has  been 
abused  to  the  prejudice  of  the  party  object- 
ing. St  L.,  L  M.  ft  S.  Ry.  Co.  y.  Kelley,  61 
Ark.  52,  31  S.  W.  884.  The  fact  that  expert 
witnesses  were  frequently  called  to  testify 
in  that  capacity  would  certainly  afford  no 
reason  for  discrediting  their  testimony,  and 
no  reasonable  mind  could  draw,  on  that  ac- 
count, an  unfavorable  inference  against  the 
party  for  whom  they  were  called  to  testify. 

2.  The  testimony  of  the  engineer  and  fire- 
man on  behalf  of  appellant  tended  to  show 
that  they  were  keeping  a  constant  lookout, 
and  tbat  they  did  not  discover  that  the  ap- 
pellee was  a  human  being  at  a  sufficient  dis- 
tance from  where  he  was  sitting  on  the  plat- 
form near  the  appellant's  railway  track  to 
have  stopped  the  train  in  time  to  avoid  Injur- 
ing him;  that  they  did  everything  within 
their  power  after  discovering  tliat  appellee 
was  a  human  being  to  stop  the  train  and 
were  unable  to  do  so.  Appellant  Introduced 
witnesses  who  had  made  tests  under  essen- 
tially tbe  same  conditions,  whose  testimony 
tended  to  corroborate  the  testimony  of  the 
appellant's  engineer  and  fireman.  The  testi- 
mony of  these  witnesses  tended  to  show  that 
it  was  between  600  and  600  feet  from  where 
appellee  was  situated  to  where  be  coald 
have  been  first  discovered  as  a  human  being 
by  those  on  an  engine  running  at  tbe  speed  of 
35  or  40  miles  an  hour.  It  was  shown  <m  be- 
half of  the  appellant  that  it  would  take  from 
850  to  1,050  feet  to  stop  a  train  going  at  a 
speed  of  35  miles  an  hour  on  a  levd  track 
and  everything  favorable. 
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[3]  Appellee,  In  rebuttal,  over  the  objection 
of  appellant,  was  permitted  to  Introduce  the 
testimony  of  witnesses  to  the  effect  that  they 
went  upon  the  ground,  and  that  at  a  point  on 
the  track  considerably  over  1,000  feet  from 
wbere  appellee  was  sitting  at  the  time  of 
Ills  Injury  they  could  see  a  man  sitting  in  a 
position  described  by  them.  The  appellant 
contends  that  this  testimony  was  Incompe- 
toit,  for  the  reason  that  the  conditions  under 
which  appellee's  witnesses  made  their  ob- 
servations were  not  substantially  or  essen- 
tially the  same  as  were  the  conditions  under 
which  appellee  was  injured.  The  authorities 
ate  unanimous  in  holding  that  experiments 
made  after  the  injury  occurred,  to  test  the 
accuracy  or  inaccuracy  of  the  testimony  of 
witnesses  to  the  occurrence,  must  be  made 
under  conditions  that  are  substantially  or 
esseutlally  the  same  as  were  the  conditions 
at  the  time  of  the  occurrence,  in  order  to  ren- 
der such  experiments  competent  See  nu- 
merous authorities  cited  by  learned  counsel 
for  appellant 

[4]  We  are  of.  the  opinion  that  the  court 
did  not  err  in  holding  that  the  conditions  un- 
der which  the  experiments  were  made  by  the 
witnesses  on  behalf  of  the  appellee  were  sub- 
stantially the  same.  It  is  true  that  the  wit- 
nesses who  made  these  observations  were  not 
on  an  engine  moving  at  a  speed  of  So  or  40 
miles  an  hour,  but  there  was  testimony  of 
expert  passenger  engineers  to  the  effect  that 
one  accustomed  to  the  movements  of  an  en- 
gine could  see  a  man  as  plainly  from  an  en- 
gine going  35  or  40  miles  per  hour  as  one 
standing  or  walking  on  the  track.  This  tes- 
timony, although  contradicted  by  expert  pas- 
senger engineers  testifying  for  appellant,  was 
nevertheless)  sufficient  to  render  the  testimo- 
ny of  the  witnesses  for  appellee  competent, 
so  far  as  the  essential  similarity  of  view- 
points was  concerned.  The  court  heard  the 
engineer  describe,  and  saw  himi  demonstrate 
before  the  jury,  the  position  of  appellee  when 
be  was  injured,  and  beard  the  appellee  de- 
scribe the  position  in  which  he  was  sitting 
and  saw  him  demonstrate  that  position  before 
the  jury.  The  court  also  heard  the  testimo- 
ny of  the  witness,  describing  the  position  in 
which  they  placed  a  man  on  the  platform, 
supposed  to  be  the  position  in  which  appel- 
lee was  placed  at  the  time  he  was  injured. 
The  witness  who,  in  the  experiments,  was 
placed  In  the  position  to  represent  the  posi- 
tion in  wliich  appellee  was  placed  at  the  time 
of  his  injury,  states: 

"I  got  in  the  same  position,  supposed  to  be, 
tliat  the  man  was  that  got  hurt  I  remained  in 
a  reclining  position  during  the  time  the  people 
were  taking  the  observations  from  a  distance  up 
the  track." 

We  must  assume,  therefore,  that  the  court, 
by  admitting  the  testimony  objected  to, 
found  that  these  positions  were  substantially 
the  same.  The  record  shows  that  the  atti- 
tudes of  the  witnesses  making  the  experi- 
ments and  of  the  appellee  at  the  time  of  his 


injury  were  demonstrated  before  the  court 
and  jury.  These  attitudes  cannot  be  shown 
here,  and.  Indulging  every  presumption  in 
favor  of  the  ruling  of  the  trial  court,  we 
must  hold  that  the  court  found  that  the  po- 
sition of  the  witness  who.  In  the  experiment, 
was  intended  to  represent  appellee's  position, 
was  essentially  the  same  as  that  appellee  had 
at  the  time  of  his  Injury,  as  described  and 
demonstrated  by  the  engineer  and  appellee 
before  the  jury.  There  Is  nothing  in  the  rec- 
ord to  show  that  these  positions  were  not  es- 
sentially the  same.  The  court,  therefore,  did 
not  err  in  admitting  the  testimony  of  the 
witnesses  who  made  the  experiments  on  be- 
half of  the  appellee. 

[S]  3.  The  remark  of  the  attorney  for  the 
appellee,  in  his  closing  argument,  to  the  ef- 
fect that  he  thought  "that  the  old  engineer 
was  blind,"  was  but  an  expression  of  his 
opinion,  and  not  improper.  He  had  the  right 
to  draw  such  deduction,  stating  it  as  his  own 
conclusion,  from  the  evidence,  however  far- 
fetched it  may  have  been.  The  jury,  as  sen- 
sible men,  could  not  have  been  prejudiced 
against  appellant  on  account  of  this  argu- 
ment. The  Jury  heard  the  testimony  of  the 
engineer  and  the  other  witnesses,  and  knew 
whether  the  attorney's  conclusion  was  cor- 
rect or  not  It  was  a  statement  of  the  attor^ 
ney's  belief  from  the  evidence  that  "the  old 
engineer  was  blind,"  and  not  a  statement 
that  such  was  a  fact. 

4.  The  issue  of  negligence  was  whether  or 
not  the  employes  of  appellant  were  exercis- 
ing ordinary  care  in  keeping  the  constant 
lookout  required  by  the  statute,  and  wheth- 
er, in  the  exercise  of  such  care,  they  discov- 
ered or  should  have  discovered  that  appellee 
was  a  human  being,  and  therefore  in  a  peril- 
ous position,  in  time  to  have  avoided  injuring 
him.  The  court  correctly  Instructed  the  jury 
on  this  issue.  Instruction  No.  2,  set  forth  in 
the  statement,  and  Instruction  No.  3,  given 
at  the  request  of  appellant  (reporter  set  forth 
in  note),  correctly  defined  the  Issue  under 
the  evidence.  In  these  instructions  both 
sides  had  the  law  defined  covering  the  phases 
of  the  testimony  tending  to  prove  their  re- 
spective contentions. 

[•]  Instruction  No.  2  was  not  open  to  the 
specific  objection  which  appellant  contends  it 
made  to  it  by  its  request  for  instruction  No. 
16,  which  the  court  refused.  Becau^,  when 
the  court  told  the  jury  that,  before  they 
could  find  for  the  appellee,  they  must  find 
that  the  employes  of  the  appellant,  by  exer- 
cising ordinary  care,  saw  or  could  have  seen 
appellee  in  a  perilous  position  in  time  to 
have  avoided  Injuring  him,  this  was  tanta- 
mount to  telling  them  that  they  must  find 
that  the  employes  of  appellant  by  exer- 
cising ordinary  care,  saw  or  could  have  seen 
that  appellee  was  a  human  being,  and  there- 
fore in  a  perilous  position,  in  time  to  have 
avoided  injuring  him,  etc.  Appellee,  so  far 
as  the  duties  of  the  employes  of  appellant 
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were  concerned,  was  not  In  a  perilous  posi- 
tion until  they  discovered  or  could  hare  dis- 
covered that  he  was  a  human  berng.  There- 
fore telling  the  Jury  that  they  must  find  that 
the  employes  saw  or  could  have  seen  that 
appellee  was  In  a  perilous  position  before 
they  could  return  a  verdict  In  his  favor  was 
equivalent  to  telling  them  that  they  must  find 
that  the  employes  saw  or  could  have  seen 
that  he  was  a  human  being  and  in  a  peril- 
ous position,  etc. 

[7]  Instruction  No.  3,  given  at  the  Instance 
of  appellant,  uses  substantially  the  same  lan- 
guage in  presenting  the  contention  of  appel- 
lant as  that  set  forth  in  instruction  No.  2, 
given  at  the  instance  of  appellee.  The  court 
did  not  err  therefore  in  granting  appellee's 
prayer  for  Instruction  No.  2,  and  in  refusing 
appellant's  prayer  No.  15.  Even  though  ap- 
pellant's prayer  No.  15  was  correct,  it  was 
not  error  to  refuse  it,  because  it  was  fully 
covered  by  the  instructions  which  the  court 
gave.  St.  L.  S.  W.  Ry.  Co.  v.  Leflar,  104 
Ark.  528,  149  S.  W.  530;  St.  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Aiken,  100  Ark.  437,  140  S.  W. 
698;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Clements, 
93  Ark.  15,  123  S.  W.  783 ;  St  I*,  I.  M.  &  S. 
Ry.  Co.  V.  Garner,  90  Ark.  19.  117  S.  W.  763. 

[S]  5.  The  measure  of  damages  Is  what  the 
jury  may  find  from  the  evidence  to  be  a  fair 
and  Just  compensation  with  reference  to  the 
pecuniary  and  other  losses  which  appellee 
has  sustained  by  reason  of  his  injuries.  In 
determining  this  the  Jury  should  take  into 
consideration  his  age,  health,  habits,  occu- 
pation, expectation  of  life,  mental  and  phys- 
ical capacity  for  and  disposition  to  labor,  per- 
sonal expenses  for  treatment,  rate  of  wages, 
earning  power,  and  probable  increase  or  dim- 
inution of  that  power  with  the  lapse  of  time, 
pain  and  suffering  which  he  has  endured  and 
shall  continue  to  endure,  and  mental  anguish 
on  account  of  the  disfigurement  of  his  person. 

[9]  All  these  are  proper  elements  for  the 
consideration  of  the  Jury  in  determining  the 
amount  of  his  compensation.  The  jury,  in 
determining  the  amount  that  shall  represent 
the  present  compensation  to  the  plaintiff  for 
all  damages  of  every  character  which  he  has 
sustained  by  reason  9f  the  injuries,  should 
reduce  whatever  amount  they  found  to  be 
due  the  plaintiff  to  its  present  value  and 
return  their  verdict  for  that  amount  See 
Sutherland  on  Damages,  vol.  4,  c.  36,  U  1241 
to  1252,  inclusive.  See,  also,  St  L.,  I.  M.  & 
S.  Ry.  Co.  v.  Sweet,  60  Ark.  560,  31  S.  W. 
571;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hltt  76 
Ark.  224,  88  S.  W.  911.  Mr.  Sutherland  says 
that  the  material  inquiries  in  regard  to  the 
pecuniary  loss  on  account  of  diminution  of 
earning  power  are  as  follows: 

"What  is  a  pecuniary  equivalent  for  this  loss 
per  year,  and  how  long  will  it  continue?  The 
answer  to  them  must  be  chiefly  found  in  the  na- 
ture of  the  injury,  the  age  and  general  health 
of  the  injured  party,  and  his  antecedent  earn- 
ing capacity,  as  indicated  by  his  qualifications 
jmd  the  character  of  his  business  or  calling.    In 


re.spect  to  years  to  come  the  recovery  'will  be 
like  payment  in  advance,  and  the  amount  should 
be  reduced  to  its  present  worth"— citing  Ful- 
some V.  Concord,  46  Vt  135;  The  William 
Branfoot  (D.  C.)  48  Fed.  914. 

[10]  It  follows  that  when  appellant  object- 
ed to  appellee's  prayer  No.  3,  on  the  measure 
of  damages,  for  the  specific  reason  that  "it 
ignored  the  reduction  to  the  present  value 
of  the  matters  that  are  mentioned  in  it," 
the  court  should  have  told  the  jury  that  the 
amount  found  by  them  should  be  reduced  to 
its  present  value.  But  when  the  whole  rec- 
ord on  the  subject  is  considered,  as  set  forth 
In  the  statement,  we  are  of  the  opinion  that 
there  was  no  prejudicial  error  to  appellant 
in  the  court's  failure  to  so  tell  the  jury.  The 
court  requested  counsel  who  made  the  spe- 
cific objection  to  the  instruction  "to  offer 
any  instruction  that  they  might'  want  given 
npon  the  matter  of  the  sum  that  might  be 
awarded  to  the  plaintiff  by  reason  of  his  in- 
ability to  labor  being  reduced  to  its  present 
worth."  Then  the  record  shows  that  the 
attorney  who  made  the  closing  argument  for 
the  appellee,  after  stating  the  amount  which 
be  calculated  from  the  evidence  that  the 
plaintiff  had  lost  by  reason  of  his  diminu- 
tion In  earning  power,  said  that  "the  jury 
should  reduce  this  to  its  present  value  to 
determine  what  his  loss  is."  This  shows 
that  the  appellee,  through  his  counsel,  inter- 
preted the  court's  Instruction  to  mean  that 
the  amount  found  by  them  must  be  reduced 
to  Its  present  value.  As  the  appellee  was 
only  Insisting  on  the  present  value  of  the 
loss  that  would  accrue  to  him  in  the  future 
by  reason  of  his  diminisbed  earning  power, 
the  Jury  were  not  Justified  in  awarding  him 
a  greater  sum  than  such  amount  when  re- 
duced to  its  present  value. 

[11]  6.  The  court  did  not  err  in  refusing 
appellant's  Instruction  No.  1,  directing  the 
jury  to  return  a  verdict  In  Its  favor.  The 
issue  of  negligence,  under  the  evidence,  was 
one  of  fact  for  the  Jury.  The  evidence  was 
sufficient  on  that  Issue  to  sustain  the  verdict. 

7.  The  verdict  is  excessive.  Counsel  for 
the  appellee,  In  his  closing  argument,  said : 

"It  will  be  $28,860  that  be  has  lost  by  reason 
of  the  fact  that  he  will  never  work  again.  That 
amount  the  jury  should  reduce  to  its  present 
value,  to  determine  what  his  loss  ia." 

It  Is  probable,  from  the  amount  of  the  ver- 
dict, that  the  Jury  misunderstood  the  sugges- 
tion of  counsel  that  the  amount  should  be  re- 
duced to  Its  present  worth,  and  Instead  al- 
lowed appellee  for  hla  earning  power  the  full 
sum  of  $28,860.  Seven  hundred  and  eighty 
dollars,  the  amount  he  was  earning  per  an- 
num, multiplied  by  36.7  years,  bis  expectancy, 
would  equal  $28,626.  If  the  jury  fixed  upon 
$780  as  the  sum  which  appellant  would  have 
received  for  36.7  years,  had  he  lived,  then 
this  amount,  reduced  to  its  present  value, 
would  have  equaled  $15,249. 

[12]  This  amount  is  according  to  the  fig- 
ures presented  by  appellant's  counsel,    and 
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appellee's  counsel  concede  tbat  Chese  figures 
are  correct  upon  the  basis  of  a  loss  of  $780 
per  annum;  but  appellee  contends  that  the 
Jnrj  conld  have  and  should  hare  found  that 
appellee's  earning  i>ower  should  hare  been  cal- 
culated on  a  basis  of  $1,680  per  annum,  or 
U-IO  per  month,  instead  of  $780  per  annum, 
or  $65  per  month,  the  amount  that  he  was  re- 
ceiving at  the  time  of  his  injury. 

[1 3]  While  the  testimony  shows  that  appel- 
lee was  efficient  In  bis  work  and  was  in  the 
line  of  promotion,  the  Jury  would  not  have 
been  justifled  in  increasing  the  salary  that 
he  was  receiving  at  the  time  of  his  injury,  to 
wit,  $780  a  year,  to  the  sum  of  $1,680  a  year. 
That  was  an  Increase  out  of  all  proportion  to 
wbnt  the  evidence  would  Justify  as  his  prob- 
able increase  of  earning  iwwer,  and  such  an 
estimate  would  ignore  all  contingencies  of 
sickness  and  probable  failure  to  secure  pro- 
motion and  employment.  These  the  Jury 
would  bare  to  consider,  and  counterbalance 
against  the  probability  of  promotion  and  con- 
tinuous employment  for  the  full  period.  That 
estimate,  also,  would  leave  out  of  considera- 
tion the  fact  that  appellee,  although  depriv- 
ed of  his  lower  limbs  below  the  knees,  was 
not  shown  to  have  been  totally  disabled  from 
securing  some  kinds  of  remunerative  em- 
ployment Even  at  an  annual  income  of  $1,- 
6S0  as  wages,  without  deduction,  for  the  full 
period  of  appellee's  expectancy,  the  sum  re- 
duced to  its  present  value  would  have  been 
$27,370.  Tbat  would  have  left  $7,636  for  the 
other  elements  of  damage. 

The  appellee  is  horribly  maimed.  He  has 
suffered  Intensely,  and  will  continue  to  suffer 
as  long  as  he  lives.  There  Is  no  fixed  stand- 
ard of  value  for  the  physical  pain  and  suffer- 
ing and  the  mental  anguish  which  be  has  en- 
dured and  must  endure.  These  are  not  sus- 
ceptible of  adequate  measurement,  for  no 
price  has  been  nor  can  be  set  upon  human 
limbs.  No  normal  person  would  endure  the 
physical  pain  consequent  upon  the  loss  of  his 
legs,  and  the  mental  anguish  caused  by  such 
disfigurement,  for  aU  the  gold  in  the  world. 
But  the  law  affords  to  one  who  has  been  thus 
injured  through  the  negligence  of  another 
Just  and  reasonable  compensation.  It  is  the 
peculiar  province  of  the  Jury  to  determine 
from  the  evidence  what  the  damages  by  way 
of  compensation  should  be.  But  when  the 
jury  has  named  the  amount.  It  is  at  last  for 
the  courts  to  say  whether  this  amount  ex- 
ceeds the  boTinds  of  reasonable  compensation 
as  the  law  prescribes.  While  It  is  Impossible 
for  this  court  to  know  precisely  the  elements 
that  entered  into  the  minds  of  the  Jury  in  ar- 
riving at  a  verdict  of  $35,000,  it  is  certain 
tbat  this  amount  far  exceeds  the  sum  that 
the  Jury  should  have  allowed  as  covering  all 
the  elements  proper  to  l>e  considered  by  them, 
when  fixed  according  to  the  correct  rule  of 
giving  appellee  present  compensation  for  all 
the  damages  which  he  has  and  will  sustain. 


In  our  opinion  a  Judgment  in  the  sum  of 
$25,000  will  fully  compensate  him  for  aU 
damages  growing  out  of  his  injuries. 

The  Judgment  of  the  lower  court  will  be 
modified,  and  affirmed  for  this  sum. 


KANSAS    CIT"Z    SOUTHERN    RX.    CO. 

V.  ARMSTRONG.     (No.  189.) 

(Supreme  Court  of  Arkansas.     Oct.  26,  1914.) 

Release  (S  34*)— Validitt— Oonclusiveness. 
Plaintiff,  an  intelligent  younK  woman,  hav- 
ing been  injured  in  a  railroad  collision,  but,  be- 
lieving that  her  injuries  were  triflini;,  two  days 
thereafter  settled  with  defendant's  claim  agent 
for  a  nominal  sum  and  executed  a  release.  Held 
that,  the  settlement  not  having  been  induced  by 
any  trick  or  fraud,  plaintiff  was  bound  by  it 
and  could  not  recover  for  alleged  permanent  in- 
juries which  subsequently  developed  and  of 
which  neither  party  had  any  knowledge  at  the 
time  of  the  settlement. 

[Ed.  Note.— For  other  cases,  see  Release.  Cent. 
Dig.  i  82;   Dec.  Dig.  {  34.*] 

Appeal  from  Circuit  Court,  Sevier  County ; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Susie  Armstrong  against  the 
Kansas  City  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  dismissed. 

Pole  McPhetrige,  of  Mena,  and  Jas.  B. 
McDonough,  of  Ft  Smith,  for  appellant  H. 
A.  King  and  J.  I.  Alley,  both  of  Mena,  and 
Steel,  Lake  &  Head,  of  Texarkana,  for  ap- 
pellee. 

HcCULLOCH,  C.  J.  The  plaintiff  claims 
to  have  received  bodily  injuries  on  account 
of  a  collision  of  two  trains  wliile  she  was 
a  passenger  on  one  of  the  defendant's  trains, 
and  she  Instituted  this  suit  to  recover  com- ' 
pensatlon  for  such  injuries.  The  defendant, 
among  other  defenses,  pleaded  a  release  in 
writing  alleged  to  have  been  executed  by 
the  plaintiff,  whereby  she  agreed  and  did 
accept  the  sum  of  $10  in  money  in  settlement 
of  all  of  her  claims  against  said  defendant 
company  for  injuries.  The  trial  of  the  case 
resulted  in  a  judgment  In  favor  of  the  plain- 
tiff for  the  sum  of  $2,500,  and  the  defendant 
has  appealed  to  this  court. 

The  Injury  occurred  on  June  17, 1911,  while 
plaintiff  was  a  passenger  on  a  local  passenger 
train  going  south  from  Mena  to  Wickes.  Tbe 
train  collided  with  a  freight  train,  and  plain- 
tiff testified  that  from  the  shock  of  the  im- 
pact she  was  thrown  forward,  first  to  one 
side  and  then  to  another,  and  was  Jerked 
back  into  the  aisle  over  the  'seat  which  she 
was  occupying,  and  that  her  head  struck  on 
the  back  of  the  next  seat  and  then  the  floor. 
This  occurred  on  the  night  of  June  17th, 
which  was  on  Saturday;  and,  after  the  pas- 
sengers had  debarked  from  the  train,  they 
were  carried  back  to  Mena ;  at  least,  the 
plaintiS  was  carried  back  to  that  place,  where 
she  stayed  at  one  of  the  hotels  of  that  city. 
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Sbe  remained  at  Mena  until  about  noon  on 
Sunday,  and  then  went  to  Wlckes  on  another 
train,  reaching  there  In  the  afternoon,  and 
she  spent  the  night  there.  She  lived  about 
three  miles  out  in  the  country  from  Wlckes, 
and  the  next  morning  walked  out  to  ber 
home  in  company  with  another  young  lady. 
The  release  was  executed  early  Monday  morn- 
ing, June  19th,  before  the  plaintiff  started 
to  her  home  In  the  country.  Said  release 
reads  as  follows: 

"Know  all  men  by  these  presents:  That, 
whereas,  the  undersigned  Miss  Susie  Armstrong, 
claiius  to  have  been  injured  by  the  Kansas  City 
Southern  Railway  Company  or  their  agents  and 
claims  that  the  said  railway  company  is  liable 
for  said  Injuries,  but  the  said  railway  company 
hereby  expressly  denies  thot  it  is  in  any  way 
liable  for  said  alleged  injuries;  and,  whereas,  it 
is  nevertheless  the  desire  of  both  said  Susie 
Armstrong  and  said  railway  company  to  com- 
promise and  settle  any  and  all  controversies  and 
claims  which  the  said  Susie  Armstrong  has,  or 
may  have  or  claims  to  have,  or  may  claim  to 
have  against  the  said  railway  company,  because 
of,  or  growing  out  of  said  alleged  injuries: 
Now,  therefore,  in  consideration  of  the  sum  of 
ten  dollars  ($10)  in  hand  paid  to  the  undersign- 
ed the  receipt  of  which  is  hereby  acknowledged, 
the  aforesaid  controversies  and  claims  are  here- 
by compromised  and  settled  and  the  undersigned 
does  expressly  release  and  forever  discharge  the 
said  the  Kansas  City  Southern  Railway  Com- 
pany and  its  officers  and  agents  and  all  other 
persons  from  and  all  liahility  which  the  under- 
signed has,  or  may  have,  or  claim  or  may  claim 
to  have  arising  or  growing  out  of  or  connected 
with  any  injury  received  by  the  undersigned  on 
or  about  the  17th  day  of  June,  A.  D.  1911,  at 
or  near  Hatfield  in  the  state  of  Arkansas  and 
hereby  acknowledges  full  satisfaction  thereof 
and  therefor.  I  understand  that  I  am  settling 
all  claims  against  the  K.  C.  S.  Ry.  Co.  In  tes- 
timony whereof,  witness  my  hand  and  seal  this 
19th  day  of  June,  A.  D.  1911." 

The  plaintiff  testlfled  at  the  trial  of  the 
case  that  she  thought  her  injuries  were  only 
trifling  ones,  being  slight  bruises  about  the 
head  and  neck,  and  that  when  she  executed 
the  release  sbe  did  so  reluctantly  and  with- 
out any  knowledge  or  belief  that  she  had 
received  any  substantial  Injuries.  She  testl- 
fled that  the  internal  Injuries,  for  which  she 
claims  compensation,  were  developed  later; 
and  she  Introduced  physicians  whose  testi- 
mony tended  to  show  that  she  had  received 
such  injuries,  which  would  probably  be  per- 
manent This  was  contradicted  by  testimony 
introduced  by  the  defendant,  but  that  issue 
has  been  settled  by  tlie  verdict  of  the  jury. 

The  alleged  settlement  covered  by  the  re- 
lease was  negotiated  by  the  clahu  agent  of 
defendant  company.  He  appeared  at  the 
hotel  In  Mena-  where  appellee  was  stopping 
Sunday  morning;  and,  after  being  Introduc- 
ed to  her,  Inquired  whether  or  not  she  was 
injured  In  the  collision  and  offered  to  settle 
for  any  such  injuries.  She  replied  that  she 
had  received  no  Injuries  except  slight  bruises 
and  did  not  make  any  claim  against  the  com- 
pany. The  agent  then  asked  her  if  she  had 
not  been  put  to  some  expense  and  inconven- 
ience for  which  she  was  entitled  to  compen- 
sation, and  she  disclaimed  having  any  such 


Inconvenience  or  expense  exc^t  ber  hotel 
bill,  and  the  agent  prcqposed  to  pay  the  hotel 
bill,  and  did  so.  This  Is  the  narrative  of 
what  occurred  at  the  hotel  on  Sunday  aa 
given  by  the  claim  agent  and  the  proprietor 
of  the  hotel,  who  was  a  witness.  The  plain- 
tiff herself  gives  no  account  of  what  occurred 
at  the  hotel.  She  mentions,  however,  that 
the  claim  agent  had  paid  her  hotel  bill  at 
Mena,  and  she  gives  a  narrative  in  detail 
as  to  what  occurred  at  Wlckes  the  next  morn- 
ing when  she  executed  the  release.  She 
states  that  the  agent  came  to  the  hotel  at 
Wlckes  where  she  was  stopping,  and  that  the 
following  occurred: 

"I  came  out  of  the  door  of  the  hotel,  and  he 
spoke— says,  'Good  morning,'  and  then  the  next 
thing  he  said  he  wanted  to  give  me  $10,  and  I 
asked  him  why  he  wanted  to  give  me  $10,  and 
he  said,  'Well,  to  pay  for  inconvenience  and 
delays  Uiat  you  have  t>ieen  put  to  on  account  of 
this  wreck.'  I  knew  that  would  be  my  expenses 
ail  right.  The  hotel  bill  had  already  l>pen  paid 
at  the  Antlers  Hotel.  I  hadn't  really  lost  any 
time.  I  wasn't  teaching  at  the  time,  so  I  knew 
$10  would  be  ample  to  pay  what  I  had  lost  of 
time,  and  inconvenience  I  had  l>een  put  to;  so 
I  signed  that  release  accepting  that  $10  on  that 
ground." 

She  stated  further  tliat  sbe  did  not  know 
that  the  release  covered  anytliing  except  com- 
pensation for  inconvenience  and  expense  on 
account  of  the  delay,  and  that  the  release 
was  not  read  over  to  her,  but  that  the  agent 
told  ber  that  that  was  all  It  covered.  Sbe 
admitted,  however,  that  at  the  suggestion  or 
dictation  of  the  agent  she  wrote  into  the  re- 
lease the  following  concluding  words,  "I  un- 
derstand that  I  am  settling  all  claims  against 
the  K.  C.  a  Ry.  Co." 

It  will  be  observed  that  the  release  contract 
In  express  terms  refers  to  the  occasion  on 
which  the  plaintiff's  claim  for  physical  in- 
juries la  based  and  covers  all  claims  which 
she  had  or  could  have  had  growing  out  of  or 
connected  with  any  Injury  received  by  her 
on  that  occasion.  In  other  words,  the  con- 
tract. In  the  most  complete  terms,  contains 
a  covenant  for  a  settlement  of  all  claims  in 
consideration  of  $10,  which  was  paid.  The 
question  is  therefore  presented  whether  there 
is  anything  in  the  evidence  which  affords  the 
plaintiff  any  escape  from  the  binding  force  of 
her  contract,  and  whether  the  evidence  war- 
ranted a  submission  of  that  issue  to  the  jury. 
We  think  that  under  the  uncontradicted  evi- 
dence in  this  case  the  plaintiff  is  bound  by 
the  contract  and  that  the  court  should  not 
have  submitted  the  case  to  the  Jury.  This 
is  not  a  case  where  the  plaintiff  is  shown  to 
have  been  mentally  Incapacitated  from  en- 
tering into  the  contract,  as  In  St.  L.,  I.  M.  & 
S.  Ry.  Co.  V.  Brown,  73  Ark.  42,  83  &  W. 
332,  3  Ann.  Cas.  573 ;  Bearden  v.  St  L.,  I.  M. 
&  S.  Ry.  Co.,  103  Ark.  341,  146  S.  W.  861; 
or  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Rellly,  110  Ark. 
182,  161  S.  W.  1052.  Nor  Is  It  a  case  where 
there  was  fraudulent  representations  as  to 
the  contents  of  the  written  Instrument,  or 
any  trick  or  subterfuge  wherry  the  papers 
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were  snbsUtnted  so  as  to  induce  tbe  contract- 
ing party  to  execute  It,  as  In  Hot  Springs 
Railroad  Co.  v.  McMlUan,  76  Ark.  88,  88  S. 
W.  846;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Smith, 
82  Ark.  105,  100  S-  W.  884.  Neither  is  this 
8  case  where  the  Injured  person  executed 
the  release  in  reliance  upon  the  superior 
knowledge  of  the  physician  or  surgeon  of  the 
company  as  to  the  extent  of  the  injuries,  as 
In  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hambright,  87 
Ark.  614,  113  S.  W.  803.  Tbe  parties  having 
deliberately  contracted  with  each  other  for  a 
settlement  of  the  unliquidated  claim,  they  are 
both  bound  by  the  contract;  and,  in  the  ab- 
sence of  fraud  in  the  particulars  Indicated 
above  in  the  decided  cases,  neither  of  the  par- 
ties can  be  permitted  to  introduce  testimony 
to  show  that  the  release  was  only  partial. 

Speaking  of  the  conclusive  effect  of  a  re- 
lease in  tbe  case  of  Cherokee  Construction 
Co.  V.  Prairie  Creek  Coal  Mining  Co.,  102 
Ark.  428,  144  8.  W.  927,  we  said: 

"Tbe  lease  or  instrument  in  question  was 
■omethiDg  more  than  a  mere  receipt.  It  was 
the  final  embodiment  in  writing  of  the  agree- 
ment between  the  parties.  It  is  a  comprchen- 
tire  discharge,  not  only  of  the  differences  be- 
tween the  parties,  but  of  all  matters  between 
them.  The  natural  meaning  of  tbe  language 
used  is  broad  enough  to  cover  everything  con- 
nected with  the  first  lease.  To  permit  the  plain- 
tiff to  show  by  parol  proof  that  it  was  not  so 
intended  would  be  to  contradict  or  explain  away 
the  instniment,  which  is  contrary  to  the  estab- 
lished mle  of  law  as  established  by  the  previous 
decisions  of  this  court." 

The  fact  that  neither  of  the  parties  knew 
that  the  plaintiff  bad  received  Internal  in- 
juries, of  which  she  now  complains,  does  not 
alter  in  the  least  tbe  above-announced  prin- 
dpla  They  were  expressly  contracting  with 
reference  to  Injuries  received  on  a  certain 
occasion,  the  claim  was  unliquidated,  and 
the  contract  shows  that  the  parties  intended 
to  settle  all  matters  between  them  relating 
to  that  incident.  Neither  party  knew  of  these 
injuries,  but  the  defendant  was  expressly 
contracting  against  any  such  contingency  as 
an  unexpected  claim  arising,  and  it  is  unim- 
portant ttiat  there  was  a  mutual  mistake  as 
to  the  extent  of  the  Injuries  unless  the  plain- 
tiff relied  and  had  the  right  to  rely  upon  the 
superior  knowledge  of  tbe  other  contracting 
imrty  as  to  the  extent  of  tbe  Injury.  There 
is  no  such  element  as  that  in  this  case.  The 
only  attempt  on  tbe  part  of  tbe  plaintiff  to 
show  fraud  is  that  tbe  claim  agent  followed 
ber  up  for  the  purpose  of  inducing  her  to 
make  a  settlement,  and  that  he  stated  to  her 
that  the  release  only  related  to  tbe  matter 
of  compensation  for  Inconvenience  and  ex- 
pense of  tbe  delay.  She  says,  too,  that 
she  was  in  a  nervous  state  and  now  feels 
that  she  was  not  in  a  condition  at  that 
time  tc  make  a  settlement  The  testimony 
does  not  however,  justify  a  submission 
of  any  of  those  issues  to  the  jury;  for, 
according  to  the  nndlspnted  testimony,  she 
wrote  into  tbe   release  the   positive  state- 


ment that  it  covered  all  claims  against  tbe 
company.  She  was  an  intelligent  young 
woman,  a  school  teacher,  and  ber  testimony 
sbowB  that  she  understands  the  nature  of  tbe 
language  used.  Her  statement  that  she  did 
not  then  and  does  not  now  understand  that 
the  language  mentioned  has  any  other  mean- 
ing than  that  to  be  drawn  from  its  plain  let- 
ter can  afford  no  just  grounds  for  setting 
aside  her  contract  She  was  and  is  of  suf- 
ficient Intelligence  to  understand  It,  and  the 
conclusive  presumption  Is  that  she  did  under- 
stand It  The  settlement  was  made  two  days 
after  the  Injury  occurred,  and  the  evidence 
showed  that  plaintiff  was  accompanied  by 
one  of  her  friends  and  that  she  was  not 
laboring  under  any  mental  disability.  She 
was  up  and  going  about  on  Sunday,  the  day 
Intervening  between  tbe  dates  of  the  Injury 
and  the  settlement,  and  immediately  after 
she  made  tbe  settlement  she  walked  from 
Wlckes  out  to  her  home  three  miles  in  the 
country 

Tbe  settlement  was  an  Improvident  and  un- 
necessary one,  but  tbe  plaintiff  entered  into 
it  In  full  possession  of  her  senses  and  with- 
out the  perpetration  of  any  trick  or  fraud  on 
the  part  of  tbe  claim  agent  that  would  justi- 
fy tbe  courts  in  disregarding  tbe  contract 
Therefore  the  plaintiff  is  bound  by  it 

Tbe  evidence  on  this  Issue  being  undisputed 
as  to  material  points,  and  being  InsuflScient 
to  sustain  a  verdict,  the  judgment  will  be 
reversed  and  the  cause  dismissed.  It  is  so. 
ordered. 


MARTIN  et  aL  v.  CONNER  et  al.    (No.  3.) 
(Supreme  Court  of  Arkansas.    Nov.  23,  1914.) 

1.  EXECUTOBS  ANO  Administbatobs  (§  329*) 
Sale— Homestead— Abandonment  by  Wid- 
ow. 

Almndonment  of  tbe  homestead  by  the  wid- 
ow of  deceased  does  not  affect  the  rights  of  the 
minor  children,  so  as  to  permit  its  sale  for  pay- 
ment of  deceased's  debts  during  tbe  minority 
of  any  of  bis  children. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  $i  1052,  1059, 
1342.  1350-1364;    Dec  Dig.  S  329.*J 

2.  executobs  and  administbatobs  (§  329*) 
—Sale— Homestead. 

The  administrator's  sale,  for  payment  of 
deceased's  debts,  of  a  tract  of  land,  a  portion  of 
which  constituted  his  homestead,  being  made 
during  minority  of  some  of  bis  children,  is  void, 
and  it  la  immaterial  that  it  bad  been  assigned 
to  the  widow  as  dower. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S|  1052,  1059,  1342, 
1350-1364;   Dec.  Dig.  i  329.*] 

8.  LiuiTATion  OF  Actions  (i  78*)— Judicial 

Balks— Mabbied  Women. 

One  is  not  relieved  from  tbe  bar  of  the  five- 
year  statute  of  limitations  relating  to  judicial 
sales  because  she  is  a  married  woman ;  there 
being  no  saving  clause  therein  in  fiivor  of  mar- 
ried women. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  399-412 ;  Dec.  Dig.  g 
78.*J 
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4.  lillOTATION  OF  AonoRs  (J  72*)— Recovebt 
OF  Hoira:sTEAi>— Action  by  Heibs. 

The  right  of  action  of  heirs  of  deceased 
to  recover  of  purchasers  at  the  administrator's 
«ale,  the  land  sold  being  deceased's  homestead, 
cannot  accrue  during  the  minority  of  children 
of  deceased. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {{  390-398;  Dec.  Dig.  { 
72.*] 

5.  LiKiTATioN  or  Actions  (I  44*>— SxATinras 
Applicable— Recovebt  of  Land. 

The  five-year  statute  of  limitations  from 
date  of  judicial  sale  in  which  to  bring  action 
against  the  purchasers  has  no  application  to 
action  by  the  heirs  of  deceased  for  land  sold  at 
his  administrator's  sale,  the  land  having  previ- 
ously been  allotted  to  his  widow  as  dower,  the 
sale  being  inoperative  as  to  her  dower,  and  the 
heirs  not  being  entitled  to  assert  their  right  to 
the  land  till  after  death  of  the  doweress,  which 
was  after  expiration  of  the  five  years. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §{  220-230,  232;   Dec.  Dig. 

6.  Limitation  of  Actionb  (|  73*)— Recovebt 
OF   Land— Mabried   Women. 

The  seven-year  statute  of  limitations,  Kir- 
by's  Dig.  f  5050,  for  an  action  for  land,  by 
an  express  saving  clause  in  favor  of  married 
women,  extends  their  right  till  three  years  after 
discoverture. 

TEd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §{  399-412;  Dec.  Dig.  { 
73.*] 

Appeal  from  Randolph  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Suit  by  L.  R.  Martin  and  others  against 
V.  E.  Conner  and  others.    From  an  adverse 
.decree,  plointUCs  appeal.    Affirmed. 

Appellants  brought  suit  to  quiet  their  title 
to  8  acres  of  land,  the  northwest  quarter,  and 
20  acres  off  of  the  southwest  quarter,  section 
4,  township  20  north,  range  1  east,  In  Ran- 
dolph county.  These  lands  were  conveyed  to 
James  Martin  by  a  patent  In  1837,  who  died 
in  1SG2,  intestate.  An  administrator  of  his 
estate  procured  an  order  of  sale  from  the 
probate  court  for  said  lands  for  the  payment 
of  debts  on  the  18th  day  of  January,  1897, 
and  they  were  duly  sold  thereunder,  and  pur- 
chased by  A.  W.  and  J.  N.  Martin,  for  $465. 
The  sale  was  duly  reported  and  confirmed; 
a  deed  ordered  and  executed,  conveying  the 
title  to  the  purchasers.  On  the  26th  day  of 
December,  1890,  said  grantees,  by  their  joint 
deed,  conveyed  the  lands  to  Mrs.  E.  C.  West, 
who  died  intestate,  the  owner  thereqf,  and 
leaving  her  surviving  the  plalntlfts,  her  only 
heirs  at  law. 

It  was  alleged  that  there  was  no  one  in 
actual  possession  of  the  lands,  and  that  V.  E. 
Conner  and  the  other  appellees  claimed  some 
Interest  in  the  lands  adverse  to  them,  the 
nature  of  which  was  unknown,  and  prayed 
that  the  title  be  quieted.  Certain  of  the  de- 
fendants claimed  title  to  portions  of  the 
lands  by  tax  deeds,  which  were  declared  void. 
V.  E.  Conner  denied  the  material  allegations 
of  the  complaint,  and  alleged  that  James 
Martin  was  her  father,  and  at  the  time  of 
his  death  was  occupying  160  acres  of  the 


land  in  controversy,  as  his  homestead,  tbe 
exact  description  thereof  being  unknown  to 
her,  and  that  he  left  surviving  him  his  wid- 
ow, who  afterwards  married  one  Davis  West, 
and  several  minor  children ;  that  the  probate 
sale  of  the  lands  to  A.  W.  and  J.  N.  Martin 
was  void,  and  void  for  the  farther  reason 
that  it  occurred  more  than  16  years  after  his 
death.  She  claimed  title  to  an  undivided 
one-fonrth  interest  in  tbe  lands  by  descent 
from  her  said  father,  and  also  by  virtue  of 
a  tax  sale. 

The  plaintiffs  denied  the  allegations  of  the 
cross-complaint,  alleged  that  £.  C.  Martin, 
widow,  if  she  had  any  homestead  right,  had 
abandoned  it  long  before  the  probate  sale, 
and  pleaded  the  five-year  statute  of  limita- 
tions, applicable  to  Judicial  sales. 

It  appears  from  tbe  testimony  that  tbe 
lands  had  been  In  tbe  actual  possession  of 
no  one  since  the  year  1880;  that  James  Mar- 
tin was  the  owner  thereof,  and  resided  npon 
part  of  the  lands  with  Ills  family  at  the  time 
of  his  death  in  1862,  and  left  surviving  him 
his  widow,  Ellen  C,  who  afterwards  married 
Davis  West,  and  his  children  V.  E.  Conner, 
A.  W.,  J.  N.,  Robert,  J.  F.,  and  James,  Jr.; 
that  the  plaintiffs  and  defendant  V.  E.  Con- 
ner, are  children  and  only  heirs  of  James 
Martin,  deceased;  that  his  widow,  Ellen  C. 
West,  died  Intestate  in  1904,  leaving  the 
plaintiffs,  her  only  heirs;  that  V.  E.  Conner 
was  a  stepdaughter  of  said  Ellen  C.  West. 

On  the  chancery  court  record  of  Randolph 
county,  there  api)ears  recorded  a  decree  ren- 
dered in  October,  1870,  wherein  V.  B.  Conner 
et  al.  were  plaintiffs,  and  Ellen  C.  Martin,  as 
widow  of  James  Martin,  deceased,  and  as 
administrator  of  his  estate,  and  the  said  A. 
W.  and  J.  N.  and  James,  Jr.,  were  defendants, 
partitioning  among  said  widow  and  all  the 
heirs  of  the  said  decedent  all  bis  land.  This 
decree  also  recited  there  were  enough  per- 
sonal assets  with  which  to  pay  the  decedent's 
debts. 

The  final  decree  of  partition  shows  that 
the  lands  in  controversy  were  allotted  to  the 
widow,  Ellen  C,  as  her  dower  Interest  in 
said  estate,  and  nowhere  In  that  proceeding 
was  any  claim  made  or  Intimation  thereof 
of  any  homestead  Interest  in  the  lands  by 
the  widow  or  any  of  the  children.  An  admin- 
istrator de  bonis  non  was  appointed,  who 
procured  an  order  of  tbe  probate  court  of 
the  county  to  sell  the  lands  in  controversy 
for  tbe  payment  of  the  debts  probated  against 
this  estate,  and  they  were  duly  sold  and 
conveyed  to  A.  W.  and  J.  N.  Martin,  for  $463, 
the  sale  being  regularly  made,  and  duly  con- 
firmed and  deed  duly  executed,  and  said  A. 
W.  and  J.  N.  Martin  In  December,  1890,  con- 
veyed the  lands  to  Ellen  West  by  warranty 
deed.  At  the  time  of  tbe  probate  sale  two  | 
of  tbe  children  of  tbe  decedent,  J.  F.  and 
James,  Jr.,  were  minors,  20  and  18  years  of 
age,  respectively.    V.  E.  Conner  was  covert     ■ 
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at  the  time  of  her  father's  death,  and  has 
ever  since  remained  so. 

The  widow,  Ellen  G.  Martin,  first  admin- 
istered on  the  estate  in  1863,  and  it  was  In 
coarse  of  administration  till  January  15, 
1890;  and  the  administrator's  settlement 
shows  the  sale  of  the  lands,  the  charge 
against  himself  for  the  purchase  price  there- 
of, and  the  disbursements  upon  the  probated 
claims. 

The  court  found  tliat  some  part  of  the 
lands  In  controveniy  constituted  the  home- 
stead of  James  Martin  at  the  time  of  his 
death,  the  proof  not  showing  what  portion 
thereof;  that  the  lands  were  regularly  sold 
by  the  administrator  of  the  estate  for  the 
payment  of  duly  probated  claims,  and  the 
amount  received  therefor  ai^lied  to  the  pay- 
ment of  the  debts;  that  the  sale  occurred 
more  than  16  years  after  decedent's  death, 
and  while  the  widow  and  two  of  the  minor 
children  were  living;  that  the  sale  was  void 
for  want  of  Jurisdiction  in  the  probate  court 
to  maice  the  order;  and  that  the  plaintiffs 
and  V.  E.  Conner  were  the  only  heirs  of  the 
decedent,  and  the  plaintiffs  were  entitled  to 
three-fourths  of  the  lands  in  controversy,  and 
the  said  V.  E.  Conner  to  one-fourth  by  in- 
heritance; that  the  tas  sales  were  void,  and 
decreed  accordingly;  and  from  this  decree 
the  plaintiffs  appealed. 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appel- 
lants. 

KIRBX,  J.  (after  stating  the  facts  as  above). 
It  is  insisted,  first,  that  the  court  erred  in 
declaring  the  administrator's  sale  of  the 
lands  void,  and  that  In  any  event  appellee 
is  barred  from  claiming  them  by  the  statute 
of  limitations  applying  to  Judicial  sales. 
The  lands  were  acquired  by'  James  Martin 
from  the  government  by  patent  in  1837,  and 
he  resided  with  bis  family  upon  them  at  the 
time  of  his  death  in  1862.  He  left  surviving 
Mm  his  widow,  Ellen  C,  who  afterwards 
married  Davis  West,  and  some  minor  chil- 
dren, two  of  whom,  J.  F.  and  James,  Jr.,  were 
20  and  18  years  of  age,  respectively,  at  the 
time  A.  W.  and  J.  N.  Martin  purchased  the 
lands  at  the  administrator's  sale  for  the 
payment  of  debts.  The  chancellor  found, 
and  the  agreed  statement  of  facts  shows, 
that  some  part  of  the  land  constituted  the 
homestead  of  James  Martin  at  the  time  of 
his  death.  It  also  appears  that  the  chancery 
court  in  October,  1870,  in  a  suit  wherein  V. 
E.  Conner  et  aL  were  plaintiffs,  and  Ellen 
C.  Martin,  as  widow  of  James  Martin,  de- 
ceased, and  administrator  of  his  estate,  and 
said  A.  W.  and  J.  N.  were  defendants,  par- 
titioned the  lands  of  said  decedent's  estate 
among  aU  his  heirs  and  allotted  these  lands 
to  the  widow  as  dower. 

In  Chambers  v.  Sallle,  Adm'r,  29  Ark.  412, 
tlie  court  In  discussing  the  homestead  law 
of  1852  (Acts  1852-63,  p.  9)  said : 

"The  legal  effect  of  the  act.  as  held  by  this 
coDrt  in  Norris  et  al.  v.  Kidd,  28  Ark.  485,  ia  to 


create  no  new  estate,  but  to  protect  the  occu- 
pant of  the  land  in  the  use  and  occupancy  of  the 
land  80  set  apart  as  a  homestead  during  the 
time  of  such  occupancy,  but  if  abandoned  by 
removal  or  death,  leaving  neither  wife  nor  chil- 
dren to  succeed  to  his  rights,  the  rights  of  the 
judgment  creditor  will  be  fuUy  restored." 

[1]  The  abandonment  of  the  homestead  by 
the  mother  could  in  no  wise  affect  the  home- 
stead rights  of  the  minor  children.  Booth  v. 
Goodwin,  29  Ark.  635. 

"The  effect  of  the  homestead  act  was  to  sus- 
pend the  rights  of  the  creditor  until  the  child 
or  children  became  of  age  and  are  presumed  to 
be  capable  of  taking  care  of  and  supporting 
themselves,  at  which  time,  and  not  before,  the 
rights  of  creditors  to  satisfaction  out  of  the  es- 
tate may  be  asserted."  Booth  v.  Goodwin,  su- 
pra. 

[2]  The  sale  by  the  administrator  de  bon- 
is non,  for  the  payment  of  the  debts  of  the 
land,  a  portion  of  which  constituted  the 
homestead  of  the  decedent  during  the  minor- 
ity of  two  of  his  children,  was  void,  there- 
fore, and  had  no  effect  to  convey  the  title 
to  the  purchasers  thereat,  who  of  course 
conveyed  none  to  Ellen  C.  West  by  their  war- 
ranty deed  In  1890. 

It  is  true  these  lands  were  assigned  or 
allotted  to  the  widow  as  dower,  but  her  tak- 
ing of  them  as  such  was  not  necessarily  in- 
consistent with  her  homestead  right,  and  no 
act  of  hers,  as  already  said,  could  operate 
as  an  abandonment  of  the  homestead  that 
would  affect  the  rights  of  the  minors.  The 
law  provides  that  the  widow  shall  remain 
and  possess  the  chief  dwelling  house  of  her 
deceased  husband,  together  with  the  farm 
thereto  attached,  until  her  dower  is  assign- 
ed, and  that  in  the  assignments  of  dower  It 
shall  be  the  duty  of  the  commissioners  to 
so  lay  off  the  dower  in  the  lands  that  the 
usual  dwelling  of  the  husband  and  family 
shall  be  Included  therein.  She  can,  of  course 
have  the  dower  laid  ok  and  allotted  on  any 
part  of  the  lands  of  the  deceased,  whether 
it  includes  the  dwelling  or  not.  Sections 
2704-270C,  Kirby's  Digest;  Horton  v.  HlUl- 
ard,  58  Ark.  298,  24  S.  W.  242. 

[3-8]  The  fact  that  appellee  is  a  married 
woman  would  not  relieve  her  from  the  bar 
of  the  five-year  statute  of  limitations  relat- 
ing to  Judicial  sales.  If  it  was  applicable  to 
this  case,  since  there  Is  no  saving  clause  to 
married  women  therein.  Her  right  of  action 
could  not  have  accrued  against  the  purchas- 
ers or  their  assigns  until  the  coming  of  age 
of  the  minors ;  within  the  authority  of  Grif- 
fin v.  Dunn,  79  Ark.  408,  96  S.  W.  190,  she 
would  still  have  two  years  of  the  statu- 
tory period  allowing  a  reasonable  opportu- 
nity in  which  to  assert  it,  but  notwithstand- 
ing this,  the  said  sale  occurred  after  the  al- 
lotment of  the  lands  to  the  widow  as  dower, 
and  although  it  was  inoperative  so  far  as 
her  dower  was  concerned  (Shell  v.  Toung,  78 
Ark.  481,  95  S.  W.  798),  still  appellee  could 
not  have  asserted  her  right  to  the  lands  un- 
til the  death  of  the  doweress  which  occurred 
in  1904,  long  after  the  five  years  allowed 
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persona  by  the  statute  from  tbe  date  of  the 
Judicial  sale  In  which  to  bring  actlona 
against  the  purchasers  or  their  assigns  ex- 
pired. Her  right  not  having  accrued  within 
the  five  years  from  the  date  of  said  sale, 
that  statute  has  no  application.  Kessiuger 
V.  Wilson,  53  Ark.  400,  14  S.  W.  96,  22  Am. 
St.  Rep.  220;  Griffin  v.  Dunn,  supra.  Being 
a  married  woman  at  and  from  the  time  of 
her  father's  death  to  now  she  was  not  bound 
to  assert  her  right  sooner,  there  being  a  sav- 
ing clause  for  married  women  in  the  seven- 
years  statute  of  limitations.  Klrby's  Dig. 
\  5056.  She  was  entitled  to  one-fourth  of  the 
lands  by  Inheritance  from  ber  father,  as  the 
chancellor  found. 

And  there  being  no  error  In  the  record, 
the  decree  is  affirmed. 


SPENCER  &  CO.  V.  BANK  OF  HICKOBT 
RIDGE.  (No.  9.) 

(Supreme  Court  of  Arlcamsaa.    Nov.  23,  1014.) 

1.  Banks  and  Banking  (J  148*)  —  Dbaft 

WrrH  FOROED  BlLIiS  OP  LaDINO  AlTACnED — 

Payment  by  Dkawee — Liability  of  Bank. 
Where  dealers,  having  agreed  to  honor  a 
draft  on  condition  that  bills  of  lading  be  at- 
tached thereto,  state  this  fact  In  response  to 
the  inquiry  of  a  bantc  to  which  the  draft  is  pre- 
sented for  payment  with  forged  bills  of  lading 
attached,  and  subsequently  pay  to  the  banlc  the 
amount  of  the  draft,  acting  on  their  own  opin- 
ion as  to  the  validity  of  the  bills  of  lading  and 
not  on  any  express  or  implied  representation  of 
the  bank,  they  cannot  recover  from  the  banli  the 
amount  so  paid. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  438-146,  451,  452;  Dec. 
Dig.  §  148.*] 

2.  Banks  and  Banking  (g  148*)  —  Dbapt 
WITH  Forced  Bills  or  Lading  Attached — 
Payment — Action  of  Drawee — Laches. 

That  the  drawees  of  a  draft  with  forged 
bills  of  lading  attached  did  not  notify  the  bank 
of  the  forgery  until  about  SO  days  after  they 
had  paid  the  banic  the  amount  of  the  draft  could 
not  prevent  thorn  from  recovering  such  payment 
from  the  bank,  where  they  gave  notice  to  the 
bank  immediately  on  discovering  the  forgery. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S§  438-446,  451,  452;  Dec. 
Dig.  §  148.*] 

3.  Appeal  and  Errob  (§  1066*)— Babhlesb 
Error — Instruction. 

In  an  action  by  drawees  against  a  bank  to 
which  they  had  paid  the  amount  of  a  draft  with 
forged  bills  of  lading  attached,  error  in  inatruct- 
ine,  without  evidence  to  show  delay,  that  plain- 
tiffs could  not  recover  if  they  delayed  an  unusu- 
al time  in  notifying  defendant  of  the  forgcrj 
after  discovering  same  was  ground  for  reversal, 
where  it  could  not  be  determined  that  the  jury 
did  not  base  their  verdict  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  §  4220;   Dec.  Dig.  g  1066.*] 

Hart  and  Eirby,  JJ.,  disseDting. 

Appeal  from  Circuit  Court,  Cross  County; 
W.  J.  Driver,  Judge. 

Action  by  Spencer  $  Co.  against  the  Bank 
of  Hickory  Ridge,    ^rom  judgment  for  de- 


fendant, plaintiff  appeals.    Reversed  and  re- 
manded. 

Appellants  sued  to  recover  $718.07,  the 
amount  of  a  certain  draft  which  had  been 
drawn  on  and  paid  by  them.  To  this  draft 
there  was  attached  bills  of  lading  for  three 
car  loads  of  corn,  which  bills  of  lading  prov- 
ed to  be  forgeries,  and  appellants  testified 
that  the  circumstances  under  which  they  paid 
the  draft  were  as  follows:  That  one  F.  F. 
Farrln  called  at  the  offices  of  appellants, 
Spencer  &  Co.,  in  the  city  of  Jonesboro  late 
in  January  or  early  In  February,  1912,  and 
stated  that  the  purpose  of  his  visit  was  to 
buy  some  corn  with  the  shuck  on,  but  they 
were  unable  to  agree  on  the  price,  and  Far- 
rln stated  that  he  thought  he  could  do  better 
by  going  to  Southern  Illinois,  and  that  he 
returned  again  to  their  office  early  in  Feb- 
ruary and  said  that  be  had  bought  ten  cars 
at  44  cents  per  bushel,  f.  o.  b.  points  In  South- 
em  Illinois,  and  offered  to  sell  Spencer  & 
Co.  four  of  these  cars  at  46  cents  per  bushel; 
Farrln  said  that  his  brother  was  in  Illinois 
and  would  attend  to  loading  out  the  com. 
This  offer  was  accepted,  and  it  was  agreed 
that  Farrin  should  draw  on  them  for  75  per 
cent  of  the  Invoice  value  of  the  corn,  and 
that  if  Silencer  &  Co.  decided  to  ship  any  of 
this  com  to  a  prepay  station,  Farrln  should 
prepay  the  freight  and  add  the  freight  charg- 
es to  the  draft,  and  that  after  the  com  was 
delivered  and  unloaded  they  were  to  pay  him 
the  25  per  cent,  balance.  H.  J.  Spencer,  of 
this  firm,  testified  that  he  next  saw  Farrin 
about  the  middle  of  Fcbraary,  and  was  asked 
by  him  if  the  corn  had  been  received,  and  he 
was  told  that  it  had  not  been.  That  Farrln 
stated  he  had  heard  from  his  brother  In  Illi- 
nois, and  was  satisfied  -the  corn  had  been 
loaded  out,  but  that  he  would  telegraph  his 
brother  right  away  and  ascertain  the  cause 
of  the  delay.  That  after  a  short  absence 
Farrln  returned  to  their  office,  and  stated 
that  he  had  Just  heard  from  his  brother,  who 
had  misunderstood  the  shipping  directions, 
and  that  his  brother  had  mailed  the  bills  of 
lading  to  Hickory  Ridge,  Instead  of  to  Jones- 
boro, the  explanation  being  made  that  Farrln 
was  at  Hickory  Ridge  when  he  wired  the 
shipping  directions,  which  bad  been  given 
him  by  Spencer  &  Co.  Farrin  stated  that  he 
would  go  to  Hickory  Ridge  and  get  these 
bills  of  lading,  and  as  It  was  about  train  time, 
be  left  at  once  for  that  purpose.  That  later 
in  the  day,  about  the  time  when  Farrin  would 
have  arrived  at  Hickory  Ridge,  there  was 
a  telephone  call  from  that  place,  which  prov- 
ed to  be  from  a  Mr.  Thompson,  the  casbler 
of  the  appellee  bank,  and  in  the  conversation 
which  ensued  Mr.  Thompson  stated  that  Far- 
rin was  present  and  bad  certain  bills  of  lad- 
ing and  wanted  to  draw  on  Spencer  &  Co. 
The  witness  further  testified  that  be  talked 
with  both  Mr.  Thompson  and  Mr.  Farrin,  and 
that  one  or  the  other  of  them  gave  the  car 
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numbers  and  the  weights  of  the  com,  but  be 
was  not  certain  which  ot  them  gave  him  this 
information,  bnt  that  It  was  Mr.  Thompson 
wlio  asked  abont  the  money,  and  that  Thomp- 
son said,  in  efFect,  that  Farrin  wanted  to 
draw  for  this  money,  and  Thompson  asked 
if  tbe  draft  wonld  be  paid,  and  that  Thomp- 
son was  told  that  Spencer  &  Co.  did  not  owe 
Farrin  any  money,  but  had  bought  some  corn 
from  him  and  would  pay  the  draft  If  the 
amounts  were  correct  and  if  tbe  draft  was 
attached  to  the  bills  of  lading.  That  during 
the  conversation  with  Thompson  they  toolc 
down  the  weight  of  each  car  and  the  number 
of  pounds  of  com,  and  figured  so  as  to  hare 
it  correct,  and  that  they  did  this  while  they 
held  him  on  the  wire.  They  had  to  estimate 
the  amount  of  freight  charges,  but  as  near- 
ly as  they  could  tell  the  draft  was  made  out 
for  the  correct  amount,  providing  the  corn  had 
been  shipped,  and,  having  made  this  calcula- 
tion, they  told  Mr.  Thompson  that  they  wonld 
honor  the  drafts  If  they  were  attached  to  the 
bills  of  lading  for  the  three  cars  of  corn. 
This  draft  was  drawn  by  Farrin  in  favor  of 
tbe  Bank  of  Hickory  Ridge  on  Spencer  ft  Co., 
at  Jonesboro,  Ark.,  and  attached  to  it  were 
three  Cotton  Belt  bills  of  lading,  dated  at 
Gale,  111.,  February  8,  1913,  signed  by  E.  L. 
Smith,  agent  for  that  railroad.  The  bill  of 
lading  was  in  the  usual  form,  and  showed 
Spencer  ft  Co.  to  be  both  the  consignor  and 
consignee.  The  other  two  bills  of  lading  were 
tbe  same  except  the  difference  In  car  num- 
bers and  weights.  The  draft  was  Indorsed  by 
the  Bank  of  Hickory  Ridge,  by  W.  A.  Thomp- 
son, cashier,  but  the  bills  of  lading  were  not 
indorsed.  There  was  nothing  about  the  bills 
of  lading  to  indicate  that  they  were  forgeries, 
and  he  admitted  that  if  they  had  been  pre- 
sented to  him  personally  by  Farrin,  he  would 
have  paid  the  attached  draft.  S.  C.  Spencer, 
the  other  member  of  the  firm  of  Spencer  ft 
Co.,  testified,  and  substantially  corroborated 
the  testimony  of  H.  J.  Spencer;  and  it  was 
shown  by  them  that  they  sold  the  corn  in  the 
nsual  course  of  their  business  to  customers 
residing  at  Little  Rock  and  other  points,  and 
that  they  had  no  notice  of  the  fact  that  the 
bills  of  lading  were  forged  until  these  cus- 
tomers complained  of  the  nondelivery  of  the 
com.  Whereupon  they  proceeded  to  Investi- 
gate, and  found  that  Gale  was  not  a  station 
upon  the  line  of  tbe  Cotton  Belt  Railroad, 
and  that  no  com  had  been  shipped  by  Farrin 
from  that  jwlnt,  and  that  the  bills  of  lading 
were  consequently  worthless.  This  informa- 
tion was  obtained  on  the  14th  of  March,  and 
Spencer  &  Co.  immediately  wrote  the  Bank 
of  Hickory  Ridge  advising  them  of  that  fact 
and  requesting  the  bank  to  refund  the  money 
which  had  been  paid  on  this  draft  The  bank 
declined  to  pay  this  money,  and  this  suit  re- 
sulted. 

Mr.  Thompson,  the  bank  cashier,  testified: 
That  he  had  only  a  slight  acquaintance  with 
Farrin,  who  had  opened  a  small  account  with 
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his  bank,  and  that  when  Farrin  arrived  at 
Hickory  Ridge  he  called  on  the  bank  and 
aeiked  that  the  bank  cash  a  draft  which  he 
had  drawn  on  Spencer  &  Co.,  with  bills  of 
lading  attached,  but  that  this  request  was 
refused,  whereupon  Mr.  Thompson  stated  that 
he  would  take  the  draft  for  collection,  and 
that  he  would  pay  the  money  when  notified 
by  his  correspondent  at  Jonesboro  of  the  col- 
lection of  the  draft;  but  Farrin  stated  that 
this  was  not  satisfactory,  as  he  wanted  the 
money  at  once.  That  thereupon  Farrin  call- 
ed Spencer  &  Co.  and  had  a  conversation  with 
them  about  the  payment  of  this  draft,  a  por- 
tion of  which  was  heard  by  witness.  That 
Farrin  outlined  to  Spencer  ft  Co.  what  he 
wanted,  and  described  the  bills  of  lading,  and 
spoke  to  them  about  paying  the  draft,  and 
that  after  Farrin  finished  his  conversation, 
he  was  called  to  tbe  phone  and  talked  with 
Spencer  &  Co.  himself.  Spencer  &  Co.  under- 
stood what  Farrin  wanted  before  he  talked 
with  tbem  at  all,  and  he  was  assured  by  thew 
that  tbey  would  pay  the  drafts.  That  he 
told  Spencer  &  Co.  that  Farrin  wanted  the 
money  on  these  drafts  that  day,  and  he  asked 
them  if  tbey  would  protect  tbe  bank  if  it 
would  pay  Farrin  the  money,  and  be  was 
told  that  they  would  do  so,  and,  on  the 
strength  of  this  statement,  he  paid  Farrin 
tbe  money.  That  no  charge  was  made  for 
cashing  tbe  draft,  and  the  bank  was  not  in- 
terested in  tbe  transaction.  That  witness 
knew  Spencer  &  Co.  to  l>e  reliable  and  re- 
sponsible, and  upon  their  assurance  that  tbey 
would  protect  the  bank  In  the  transaction, 
they  let  Farrin  have  the  money,  and  that  be 
did  let  Farrin  have  tbe  money  that  day,  and 
has  not  seen  him  since,  and  that  it  was  near- 
ly a  month  before  he  heard  anything  further 
about  the  transaction,  and  that  the  bank 
would  not  have  advanced  Farrin  the  money 
on  the  bills  of  lading  but  for  Spencer  &  Co.'s 
statement  that  they  would  protect  the  bank 
in  doing  so.  A.  H.  Evans,  who  was  in  charge 
of  the  telephone  ofllce  at  Hickory  Ridge,  tes- 
tified and  substantially  corroborated  Mr. 
Thompson.  This  witness  testified  that  Far- 
rin came  into  the  telephone  ofllce  and  talked 
with  Spencer  ft  Co.  about  10  minutes  before 
Thompson  came  in,  but  that  Thompson  came 
in  before  Farrin  had  finished  his  conversa- 
tion, and  that  Farrin  figured  out  the  amount 
of  the  com,  and  told  Spencer  &  Co.  the 
amount  for  which  he  wished  to  draw.  That 
tbe  side  phone  was  out  of  commission,  and 
the  conversation  occurred  over  the  switch, 
and  he  heard  that  end  of  the  conversation 
between  Thompson  and  Spencer  &  Co.,  and 
heard  Thompson  Inquire,  "'Will  yon  protect 
us?"  and  Inferred  from  the  remainder  of  the 
conversation  that  an  affirmative  reply  was 
given. 

At  the  conclusion  of  the  evidence  the  court 
gave  various  Instructions  which  were  as  fa- 
vorable to  appellants  as  they  could  ask,  and 
the  correctness  ot  aone  of  which  is  seriously 
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quesUoiied,  except  that  appellants  strongly 
Insist  that  a  verdict  should  have  been  direct- 
ed In  their  favor,  and  except  that  the  court 
erred  In  giving  the  instruction  numbered  6, 
which  reads  as  follows: 

"No.  6.  In  this  case,  even  if  you  should  find 
that  the  bills  of  lading  are  a  forgery,  yet.  if 
you  further  find  that  plaintiffs  after  discover- 
ing such  forgery,  delayed  an  unusual  time  in 
giving  notice  of  such  fact  to  defendant,  it  will 
Be  your  doty  to  find  for  defendant" 

B.  li.  Westbrooke,  of  Jonesboro,  for  appel- 
lant. Klllough  &  Lines,  of  Wynne,  and 
Lamb,  Caraway  &  Wheatley,  of  Jonesboro, 
for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  case  of  La  Fayette  v.  Merchants' 
Bank,  73  Ark.  661,  84  S.  W.  700,  68  L.  R.  A. 
231,  108  Am.  St  Rep.  71,  Is  similar  in  'many 
respects  to  the  case  at  bar.  There  the  facts 
were  that  one  Whitlock  bad  an  agreement 
with  the  plaintiffs.  La  Fayette  &  Bro.,  by 
which  La  Fayette  &  Bro.  agreed  to  pay  drafts 
drawn  by  Whitlock  on  them  for  the  purchase 
price  of  cattle,  provided  that  a  bill  of  sale, 
signed  by  the  vendor,  conveying  the  cattle  to 
La  Fayette  &  Bro.,  should  be  indorsed  on  the 
back  of  the  draft  as  security  for  the  pay- 
ment of  the  draft  To  enable  Whitlock  to 
have  these  drafts,  with  bills  of  sale  in  prop- 
er form,  blank  drafts,  with  bills  of  sale  print- 
ed on  the  back,  with  spaces  for  description  of 
cattle  purchased  and  for  the  signature  of  the 
owner,  were  prepared  and  given  to  Whitlock. 
The  intention  was  that  he  should  buy  these 
cattle  in  the  Indian  Territory,  where  be  liv- 
ed and  where  the  lirm  of  La  Fayette  &  Bra 
was  iu  business.  He  afterwards  drew  drafts 
in  favor  of  certain  persons  living  within  the 
territory,  and,  without  their  knowledge  or 
consent,  indorsed  their  names  on  the  backs  of 
the  drafts,  and  signed  their  names  to  the 
bills  of  sale  on  the  backs  of  the  drafts,  and 
then  delivered  the  drafts  to  the  Merchants' 
Bank  of  Ft  Smith,  which  paid  him  full  value 
therefor.  The  bank  indorsed  the  drafts  and 
sent  them  to  a  bank  at  Muskogee,  Ind.  T., 
which  presented  them  to  La  Fayette  &  Bro. 
for  payment,  and  they  paid  them.  Neither 
the  Merchants'  Bank  nor  La  Fayette  &  Bro. 
had  any  notice  of  the  forgery,  and  both  sup- 
posed that  it  was  a  legitimate  transaction  on 
the  part  of  Whitlock.  On  the  discovery  of 
the  fraud.  La  Fayette  &  Bro.  demanded  that 
the  bank  repay  the  money,  and  upon  its  re- 
fusal to  do  so  they  brought  this  action  to 
recover.  In  that  case  it  was  said  that,  as 
a  general  rule,  money  paid  under  a  mistake 
of  fact  could  be  recovered;  that  the  right  of 
recovery  proceeds  upon  the  theory  that  La 
Fayette  &  Bro.  had  paid  out  money  which 
they  were  under  no  obligation  to  pay  and 
which  the  party  to  whom  it  was  paid  had  no 
right  to  receive  or  to  retain,  and  that  the 
law,  therefore,  raised  an  Implied  promise  to 
refund  this  money.  It  was  there  said  that 
th4  reasons  which  permit  a  recovery  are  eq- 


uitable In  their  nature,  and  that  the  rule 
does  not  apply  in  any  case  where  it  would 
be  unjust  or  inequitable  to  compel  the  return 
of  the  money.  In  discussing  the  rule  of  the 
law  merchant  as  applicable  to  the  facts  there 
stated,  it  was  said: 

"But  no  such  reason  exists  in  this  case. 
When  this  draft  was  presented  to  the  plaintiffs 
for  payment,  it  had  the  indorsement  of  the  de- 
fendant bank  npon  it,  as  well  as  the  indorse- 
ment of  the  name  of  the  payee  and  his  signature 
to  the  bill  of  sale  on  the  back  of  the  draft 
The  plaintiffs  had  the  right  to  suppose  that  the 
bank  had  taken  proper  precaution  to  ascer- 
tain that  these  signatures  were  genuine.  The 
presentation  of  the  draft  for  payment  under 
such  circumstances  was  in  effect  a  representa- 
tion on  the  part  of  the  bank  either  that  it  bad 
paid  or  that  it  would  pay  to  the  payee,  or  to  bis 
order,  the  amount  named  in  the  draft  and  that 
his  signature,  both  to  the  bill  of  sale  and  in- 
dorsed on  the  draft,  was  genuine.  Under  these 
circumstances  the  plaintiffs  paid  over  the  mon- 
ey to  the  collecting  bank,  acting  as  the  agent 
of  the  defendant  in  making  the  collection,  and  it 
seems  to  us  that  the  equities  are  in  favor  of 
the  plaintiffs,  and  that  a  recovery  should  be 
allowed,  unless  there  is  some  role  of  law  that 
forbids  it 

"Now,  there  is  an  exception  to  the  rule  jwr- 
mitting  a  recovery  of  money  paid  under  a  mis- 
take of  fact  in  the  case  of  a  drawee  paying  a 
draft  or  check  upon  which  the  name  of  the 
drawer  has  been  forged.  The  reason  for  the 
exception  is  said  to  be  that  the  drawee  should 
know  the  signature  of  the  drawer,  and  that  he 
is  guilty  of  carelessness  in  paying  a  check  where 
the  drawer's  name  has  been  forged,  and  that 
as  between  him  and  an  innocent  holder,  no  re- 
covery should  be  allowed.  Defendant  contends 
that  the  exception  applies  also  where  the  name 
of  the  drawer  is  genume,  and  where  the  drawer 
has  himself  forged  the  signature  of  the  payee. 
There  is  authority  to  support  that  position. 
The  Supreme  Court  of  the  United  States  so  de- 
clared Uie  law  in  an  opinion  delivered  by  Chief 
Justice  Taney.  The  court  said  that  'the  accep- 
tor of  a  bill  is  presumed  to  accept  upon  funds 
of  the  drawer  in  his  hands,  and  be  is  precluded 
by  his  acceptance  from  averring  to  the  contrary 
in  a  suit  brought  against  him  by  the  holder.' 
Hortsman  v.  Henshaw,  11  How.  177  113  L.  Ed. 
653];   Bigelow  on  Bills  and  Notes,  6d8. 

"But  though  there  are  cases  that  seem  to 
hold  to  the  contrary  (Merchants'  Bank  v.  Bank 
of  Commonwealth,  189  Mass.  513  p  N.  E.  89]; 
Northampton  Bank  v.  Smith,  169  Mass.  281 
[47  N.  B.  1009,  61  Am.  St  Rep.  2831),  still  we 
may  admit  that  the  rule  declared  by  Chief  Jus- 
tice Taney  is  correct  in  cases  where  there  is 
nothing  on  the  draft  to  give  notice  that  the 
drawee  does  not  pay  out  of  funds  of  the  drawer 
in  his  bands.  But  that  is  not  the  case  here. 
The  bill  of  sale  on  the  back  of  the  draft  was 
notice  to  every  one  taking  it  that  the  drawee 
was  paying,  or  would  pay,  not  upon  the  funds 
of  the  drawer  in  his  hands,  but  out  of  his  own 
funds,  upon  the  belief  that  there  was  a  valid 
bill  of  sale  and  a  transfer  of  the  property  de- 
scribed therein.  The  form  of  the  draft  was  no- 
tice to  the  bank  that  the  drawee  would  not  pay 
unless  the  biU  of  sale  and  the  signature  thereto 
were  genuine,  and  it  should  have  taken  the  usu- 
al precautions  to  ascertain  that  they  were  gen- 
uine before  parting  with  Its  money.  It  obtain- 
ed this  money,  not  bjr  presenting  the  drafts 
alone,  hut  by  presentmg  them  in  connection 
with  these  forged  bills  of  sale.  The  drawee  was 
ignorant  of  the  forgery,  and  the  case,  as  we 
think,  comes  within  the  general,  rule  that  one 
who  has  paid  money  under  a  mistake  of  fact 
may  recover  it  Northampton  Bank  v.  Smith, 
169  Mass.  281  [47  N.  E.  1009,  61  Am.  St  Rep. 
283];    Merchants'  Bank  v.  Bank  of  Common- 
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wealth,  189  Mass.  613  [2  N.  E.  891;  SUr  Fire 
Ins.  Co.  ▼.  New  Hampshire  Bank,  60  N.  H. 
442;  Carpenter  v.  Bank,  123  Mas.  66." 

[1]  AppellantB  say  the  case  jnst  qnoted 
from  should  control  here,  and  that  upon  the 
authority  of  that  case  a  verdict  should  have 
been  directed  In  their  favor.  But  we  think 
this  case  Is  distinguishable  from  that  one  on 
the  facts.  It  Is  true,  as  stated  In  that  opin- 
ion, that,  in  the  usual  course  of  business  the 
drawee  has  the  right  to  suppose  that  the  col- 
lecting bank  has  taken  proper  precautions  to 
ascertain  the  genuineness  of  the  signatures 
upon  which  It  expects  to  make  the  collection, 
and  that.  In  the  usual  course  of  business, 
the  presentation  of  the  draft  for  payment  Is, 
In  effect,  a  representation  upon  the  part  of 
the  bank  of  the  genuineness  of  such  slgna- 
tares,  but  here  the  Jury  might  have  found, 
if  the  statement  of  Thompson  was  accepted, 
that  he  knew  nothing  about  the  transaction 
which  was  consummated  by  the  draft,  and 
that  he  had  made  no  inquiry  as  to  the  gen- 
uineness of  these  bills  of  lading,  and  that 
Spencer  &  Co.  did  not  rely,  and  had  no  right 
to  rely,  niton  any  representation,  either  ex- 
pressed or  Implied,  by  Thompson  that  the 
bills  of  lading  were  genuine.  But,  upon  the 
contrary,  the  Jury  might  have  found  from 
the  evidence  that  Spencer  &  Co.  acted  upon 
their  own  Imowledge  and  upon  their  own  opin- 
ion of  tile  validity  of  these  bills  of  lading,  and 
that  they  had  no  right  to  assume  that  Thomp- 
son had  made  any  inquiry  upon  that  sub- 
ject, and  that  they  had  assured  Thompson 
that  they  would  pay  this  draft  when  it  was 
presented  to  them  with  the  bills  of  lading, 
then  in  Farrln's  possession,  attached.  Of 
course,  Spencer's  evidence  Is  to  the  effect 
that  he  agreed  to  honor  the  draft  only  upon 
the  condition  that  there  should  be  attached 
to  It,  when  presented,  bills  of  lading  for  three 
car  loads  of  com,  and  that  there  were  no 
bills  of  lading  attached  when  the  draft  was 
presented. 

[2,  S]  We  should  affirm  this  case  but  for  the 
action  of  the  court  in  giving  the  sixth  in- 
struction set  out  above,  which  we  think  was 
prejudicial  under  the  issues  made.  It  was 
shown  without  dispute  that  neither  appel- 
lants nor  appellee  knew  anything  about  the 
invalidity  of  these  bills  of  lading  until  about 
the  14tii  of  March,  on  which  day  appellants 
prcunptly  wrote  appellee,  advising  it  of  that 
fact  This  would  certainly  not  be  such  de- 
lay as  would  defeat  recovery  if  appellants 
were  otherwise  entitled  to  recover.  It  is 
urged,  however,  that  this  instruction  was  not 
prejudicial,  because  the  Jury  must  necessa- 
rily have  found  that  there  was  no  delay  in 
notifying  the  bank.  But  we  cannot  say  that 
this  is  true.  Upon  the  contrary,  appellee  ar- 
gues here,  »s  was  no  doubt  done  before  ihe 
Jury,  that  there  was  unnecessary  delay  in 
discovering  the  fact  of  the  forgery;  that  ap- 
pellants could  have  ascertained  in  30  min- 
ntea  a  fact  wbich  they  did  not  learn  tor  near- 


ly 30  days,  by  a  simple  Inquiry  at  the  rail- 
road 'office  in  the  city  of  Jopesboro. 

For  the  error  in  giving  this  instruction, 
the  Judgment  is  reversed  and  the  cause  re- 
manded. 

HART,  J.  (dissenting).  The  undisputed 
facts  In  this  case  bring  it  squarely  within 
the  doctrine  announced  in  GoetE  v.  Bank  of 
Kansas  City,  119  U.  a  651,  7  Sup.  Ct  818,  30 
L.  Ed.  516.    There  the  court  held: 

"(1)  The  acceptor  of  a  bill  of  exchange  dis- 
counted by  a  bank  with  a  bill  of  lading  attach- 
ed which  the  acceptor  and  the  bask  regard  as 
genuine  at  the  time  of  the  acceptance,  but  which 
turns  out  to  be  a  forgery,  is  bound  to  pay  the 
bill  to  the  bank  at  maturity. 

"(2)  The  bad  faith  in  the  taker  of  negotiable 
paper  which  will  defeat  a  recovery  by  him  must 
be  something  more  than  a  failure  to  Inquire 
into  the  conEideration  upon  which  it  was  made 
or  accepted,  because  of  rumors  or  general  repu- 
tation as  to  the  bad  character  of  the  maker  or 
drawer." 

In  that  case  the  facts  were  precisely  simi- 
lar to  the  facts  in  the  case  at  bar,  and  Mr. 
Justice  Field,  speaking  for  the  court,  said: 

"Under  these  drcumstancea,  it  is  not  surpris- 
ing that,  when  the  drafts  on  the  merchants  in 
Milwaukee  were  presented  for  discount,  the 
bank  made  no  inquiry  as  to  the  genuineness  of 
the  bills  of  lading  attached  to  them.  A  bank 
in  discounting  commercial  paper  does  not  guar- 
antee the  genuineness  of  a  document  attached 
to  it  as  collateral  security.  Bills  of  lading  at- 
tached to  drafts  drawn,  as  in  the  present  case, 
are  merely  security  for  the  payment  of  the 
drafts.  The  indorsement  by  the  bank  on  the 
invoices  accompanying  some  of  the  bills,  'for 
collection,'  created  no  responsibility  on  the  part 
of  the  bank;  it  implied  no  guaranty  that  the 
bills  of  lading  were  genuine;  it  imported  noth- 
ing more  than  that  the  goods,  which  the  bills  of 
lading  stated  had  been  shipped,  were  to  be  held 
for  the  payment  of  the  drafts,  if  the  drafts  were 
not  paid  by  the  drawees,  and  that  the  bank 
transferred  them  only  for  that  purpose.  If  the 
drafts  should  be  paid,  the  drawees  were  to 
take  the  goods.  To  hold  such  indorsement  to 
be  a  warranty  would  create  great  embarraso- 
ment  in  the  use  of  bills  of  lading  as  collateral 
to  commercial  paper  against  which  they  are 
drawn." 

To  the  same  effect,  see  Hoffman  v.  Nation- 
al City  Bank,  12  Wall.  181,  20  L.  Ed.  366. 

In  the  case  of  Varney  v.  Monroe  National 
Bank,  119  La.  943,  44  South.  753,  13  L.  K.  A. 
(N.  S.)  337,  a  draft  was  discoun&d  with  a 
bill  of  lading  attached.  It  was  genuine,  and 
was  drawn  on  plaintiff  with  bis  authoriza- 
tion, and  was  paid  by  him.  The  bill  of  lad- 
ing was  a  forgery.  Plaintiff  sued  the  defend- 
ant to  return  the  amount  on  the  ground  that 
it  was  paid  in  error,  and  that  the  defendant 
was  liable  for  the  error.  The  court  held 
that  what  mistake  there  was  was  plaintiff's, 
for  trusting  the  dishonest  drawer  of  the 
draft,  who  annexed  to  it  a  forged  bill  of  lad- 
ing. 

In  the  case  of  Exchange  National  Bank  t. 
Cole,  94  Ark,  387,  127  S.  W.  453,  31  L.  R.  A. 
(N.  S.)  287,  21  Ann.  Cas.  934,  we  announced 
the  policy  that  the  decisions  of  the  Supreme 
Court  of  the  United  States  should  be  accept- 
ed  as  controlling  in  matters  relating  to  oom- 
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merclal  law  where  there  Is  no  statutory  mie 
or  decision  of  this  court  to  the  contrary. 
This  course  tends  to  make  uniformity  in  the 
decisions  of  such  questions. 

I  do  not  think  the  principles  decided  in 
the  case  of  La  Fayette  t.  Merchants'  Bank, 
73  Ark.  561,  84  S.  W.  700,  68  U  R  A.  231, 
108  Am.  St  Bep.  71,  are  opposed  to  the  de- 
cisions above  referred  to;  but,  on  the  con- 
trary, I  think  the  principles  of  law  there  an- 
nounced are  recognized.  The  facts  in  the 
case  of  La  Fayette  t.  Merchants'  Bank  are 
essentially  dUFerent  from  the  facts  in  the 
case  before  na  There  La  Fayette  and 
brother,  dealers  In  live  stock,  entered  into 
an  agreement  with  one  Whitlock  by  which, 
under  certain  conditions,  they  were  to  ad- 
vance money  for  the  purchase  of  cattle. 
They  prepared  and  bad  printed  a  blank  form 
of  draft  to  be  drawn  on  them  for  the  price  of 
the  cattle,  and  provided  that  on  the  back  of 
the  draft  there  should  be  a  blank  for  a  bill 
of  sale  conveying  the  cattle  to  La  Fayette 
and  brother.  Thus  it  will  be  seen  that  there 
was  a  printed  form  of  draft  and  bill  of  sale 
on  the  back  of  it,  and  all  that  Whitlock  had 
to  do  was  to  flu  in  the  name  of  the  piayee 
and  the  amount  of  money  in  the  face  of  the 
draft  and  a  description  of  the  cattle  in  the 
printed  bill  of  sale.  Whitlock  forged  the 
name  of  the  payee  in  the  draft,  and  also 
forged  a  bill  of  sale  from  him  and  forged  the 
Indorsement  of  the  name  of  the  vendor  on 
the  draft  The  court  laid  stress  on  these 
facts,  and  held  that  under  the  circumstances, 
the  form  of  the  draft  was  notice  to  the  bank 
that  the  drawee  would  not  pay  unless  the 
bill  of  sale  and  the  signatures  thereto  were 
genuine,  and  held  that  the  lower  court  eiTed 
in  directing  a  verdict  for  the  Merchants' 
Bank,  which  had  discounted  the  draft 

In  the  case  before  us  the  draft  was  gen- 
uine. The  drawer  wrote  It  out  in  the  bank 
at  the  time  it  was  discounted.  The  bill  of  lad- 
ing for  the  com  was  then  attached  to  it 
Spencer  &  Co.  fully  understood  that  there 
was  no  com  connected  with  the  bill  of  ex- 
change except  that  supposed  to  be  covered  by 
the  bill  of  lading.  In  the  conversation  over 
the  telephone  with  the  cashier  of  the  bank 
they  told  him  they  would  pay  the  drafts  if 
the  amounts  were  correct  and  if  the  drafts 
were  attached  to  the  bills  of  lading.  During 
the  transaction  they  took  down  the  weight  of 
each  car  and  the  number  of  pounds  of  com 
and  figured  it  out  so  as  to  have  the  amount 
of  corn  correct  Their  only  concern  was  that 
the  amount  of  corn  in  the  bill  of  lading 
should  be  correct 

After  a  careful  examination  I  do  not  find 
any  fact  or  circumstance  which  indicated 
that  the  bank  had  any  notice  that  the  bill  of 
lading  was  not  genuine.  The  bills  of  lading 
were  on  the  blank  form  used  by  the  railroad 
company.  It  is  true  that  a  subsequent  in- 
vestigation   showed    that    the    place    from 


which  the  com  purported  to  be  shipped 
was  not  on  the  line  of  the  railroad  com- 
pany, but  there  Is  no  fact  or  circumstance 
in  evidence  that  the  bank  knew  of  this 
fact  and  I  do  not  think  a  Jui7  might 
have  inferred  that  the  bank  had  any  warn- 
ing whatever  that  the  bill  of  lading  was  not 
genuine.  Therefore  I  think  the  court  should 
have  directed  a  verdict  in  favor  of  the  bank, 
based  upon  the  well-settled  rule  that  the  con- 
sideration in  a  bill  of  exchange,  as  between 
the  drawer  and  the  drawee,  does  not  affect 
the  rights  of  a  bona  fide  indorser  for  value. 

KIRBY,  J.,  concuns. 


WELLS  FARGO  *  CO.  EXPRESS  v.  W.  B. 
BAKEB  LUMBER  CO.     (No.  103.) 

(Supreme  Court  of  Arkansas.    Oct  26,  1914.) 

1.  EVIDENOB  (§  183*)— SBCOHDABT  EVinENCB— 
•  FOUMDATIOW. 

Secondary  evidence  of  the  contents  of  let- 
ters written  by  plaintiff  to  another  is  not  ad- 
missible, wtiere  the  only  foundation  was  that 
the  plaintiff  kept  no  copy  of  the  letters  and  that 
the  replies  thereto  bad  been  lost  but  it  was  not 
shown  that  the  letters  were  not  in  the  posses- 
sion of  the  addressee  nor  that  they  could  not  be 
procured  for  the  trial. 

[Ed.    Note.— For  other    cases,    see   Evidence, 
Cent  Dig.  §§  605-637;  Dec  Dig.  {  183.»] 

2.  Tbial  (§  115*)  —  Aboumbnt  —  Extracts 
FBOu  Depositions. 

Where  there  was  no  serious  dispute  be- 
tween counsel  as  to  the  testimony  contained  in 
a  deposition,  the  trial  court  did  not  abuse  its 
discretion  to  control  the  trial  by  refusing  to 
permit  defendant's  attorney  to  read  portions  of 
the  deposition  in  the  course  of  his  argument 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §f  278-283,  285,  298;  Dec.  Dig.  {  115.*] 

3.  Tbial  (|  28*)— Misconduot  of  Jobt— Re- 

UABKS. 

Nor  was  it  error  for  the  court  in  his  rul- 
ing on  that  question  to  remark  that  the  evi- 
dence of  witnesses  was  introduced  but  once  in 
his  court 

[Ed.  Note. — For  other  cases,  see  Trial  Cent 
Dig.  §§  80-83,  508;    Dec.  Dig.  g  29.*] 

4.  Tbial    (§   252*)— Instbdotions— Applica- 
tion TO  Case. 

Where  the  undisputed  evidence  showed  that 
the  consignee  of  an  express  package  was  located 
outside  the  delivery  limits  established  by  the  ex- 
press company,  an  instruction  that  if  the  com- 
pany accepted  the  package  for  transportation 
and  delivery  to  the  consignee,  it  was  its  duty  to 
transport  and  deliver  it  with  reasonable  dis- 
patch, was  misleading,  since  its  dnty  under 
the  circumstances  was  only  to  transport  and 
give  reasonable  notice  of  arrivaL 

[Ed.  Note. — For  other  rases,  see  Trial,  Cent 
Dig.  §g  505,  696-612 ;  Dec.  Dig.  {  262.*] 

5.  Tbial  (|  145*)— Instbuctionb— Undisput- 
En  Facts. 

Where  the  undisputed  evidence  showed  that 
the  consignee  of  an  express  package  was  located 
outside  the  delivery  limits  fixed  by  the  company, 
it  was  prejudicial  error  to  refuse  a  requested  in- 
struction to  find  tiiat  fact  for  the  compan.v  and 
to  submit  the  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  328,  341 ;  Dec.  Dig.  {  145.*] 
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6.  CABBIKS8  (I  106*}— Cabbiaqk  or  Goods— 
Delay— Special  Dauaqes. 

Where  a  com];>Ialnt  for  delay  by  an  express 
company  in  delivering  repairs  for  plaintiff's  saw- 
mill alleged  as  special  damage  only  the  loss  ot 
profits  and  the  pay  of  the  men  while  the  mill 
was  idle,  it  was  error  to  admit  evidence  and  al- 
low recovery  for  depreciation  of  the  logs  on  hand 
during  the  idleness  of  the  milL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C«nt  Dig.  §S  4S1-168;   Dec.  Dig.  §  105.*] 

7.  Tbiai,  (S  194*)- Instbuctioks— Weioht  of 
Etidsrck. 

In  an  action  for  delay  in  the  delivery  of  an 
express  paclcage,  where  there  was  evidence  tend- 
ing to  show  thjit  the  company  notified  the  uon- 
eignee  of  the  arrival  of  the  paclcage,  bat  thut 
when  an  officer  of  the  consignee  called  to  intiuire 
aboot  it  the  agent  in  charge  told  him  that  it 
had  not  arrived,  it  was  error  to  instruct  that  the 
act  of  the  agent  rendered  the  company  liable 
for  any  damages  accming  thereafter,  since  it 
was  a  qnestion  for  the  jury,  and  not  for  the 
court,  whether  the  agent  was  charged  with 
knowledge  that  the  package  was  on  band  so  that 
his  act  was  negligence  on  the  part  of  the  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  il  413,  436,  43&-441,  446-454,  456-166; 
Dec  I)ig.  {  194.*i 

Appeal  from  Clrcnlt  Conrt,  Cleburne  Coun- 
ty; Geo.  W.  Reed,  Judge. 

Action  by  the  W.  B.  Baker  Lumber  Com- 
pany against  Wells  Fargo  &  Company  Ex- 
press. Judgment  for  the  plalntUf,  and  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  107  Ark.  415,  155  S.  W.  122. 

This  was  a  suit  by  the  appellee  against  the 
appellant  for  special  damages  growing  out 
of  the  alleged  negligent  failure  of  the  ap- 
pellant to  promptly  deliver  a  certain  piece  of 
machinery.  It  was  alleged  in  tbe  complaint 
that  the  plaintlft,  appellee  here,  delivered  to 
defendant,  the  appellant,  a  planer  cylinder, 
which  was  an  indispensable  part  of  the  ma- 
chinery used  by  the  plaintiff  in  the  operation 
of  Its  lumber  mill,  to  be  transported  to  the 
Harrlr-on  Foundry  Company,  at  Harrison, 
Ark.;  that  plaintiff  paid  tbe  defendant  a 
greater  charge  for  tbe  transportation  in  order 
to  secure  prompt  delivery  of  tbe  same;  that 
plaintiff  at  the  time  notified  tbe  defendant 
that  the  piece  of  machinery  was  necessary  in 
tbe  operation  of  its  mill ;  that  tbe  defendant 
undertook  to  deliver  the  planer  cylinder  to 
said  foundry  company  with  due  and  reasona- 
ble dispatch  and  with  full  knowledge  that 
any  delay  in  the  prompt  and  reasonable  dil- 
igence in  the  delivery  of  said  planer  cylinder 
would  damage  plaintiff;  that  tbe  defendant 
should  have  delivered  the  piece  of  machinery 
on  the  morning  of  August  28,  1911,  but  care- 
lessly and  negligently  failed  to  do  so  for  14 
days,  to  the  damage  of  plaintiff  In  the  sum 
of  $2,990,  which  represents  the  rental  value 
or  earning  power  of  the  mill  and  tbe  expen.se 
of  holding  the  employfes  and  payment  of  their 
wages  during  sucb  time  and  the  loss  of  or- 
ders and  customers;  that,  had  the  defend- 
ant promptly  delivered  the  piece  of  machin- 
ery to  tbe  foundry  company,  the  company 


would  have  promptly  repaired  and  returned 
the  same  to  the  plaintiff,  and  the  loss  and 
damage  would  not  have  occurred. 

The  defendant  admitted  that  the  plaintiff 
delivered  to  it  the  planer  cylinder  for  trans- 
portation, as  alleged,  and  paid  tbe  price 
charged  for  such  transportation.  It  denied 
q>eciflcaUy  the  allegations  as  to  notice  of 
special  damages,  and  the  allegations  of  neg- 
ligence, and  denied  that  any  damages  occur- 
red. Tbe  defendant  alleged  that  it  received 
tbe  planer  cylinder  for  transportation  on  the 
27th  of  August,  1911,  and  promptly  trans- 
ported the  cylinder  to  Harrison,  where  it  was 
received  on  the  morning  of  the  28tb  of  Au- 
gust, 1011;  that  defendant  thereupon  imme- 
diately notified  the  Harrison  Foundry  Com- 
pany, tbe  cmislgnee,  that  said  cylinder  was 
in  its  office  and  requested  tbe  consignee  to 
call  for  the  same,  which  it  failed  to  do;  that 
the  consignee  foundry  company  was  situated 
outside  the  delivery  limits  of  the  defendant, 
which  the  consignee  well  knew. 

The  testimony  on  behalf  of  the  plaintiff 
tended  to  show  that  on  Sunday,  tbe  27th  of 
August,  1011,  It  delivered  to  the  defendant, 
at  Heber  Springs,  Ark.,  what  is  called  a  plan- 
er cylinder,  a  portion  of  tbe  machinery  used 
in  tbe  operation  of  its  planing  mill;  that  it 
was  a  necessary  part  of  the  machinery  for 
operating  the  mill.  When  appellee's  agent 
delivered  the  planer  cylinder  to  appellant's 
agent  for  transportation,  be  told  the  agent 
that  he  desired  to  send  same  by  express  in 
order  to  hasten  its  transportation.  He  noti- 
fied appellant's  agent  that  the  miU  would 
liave  to  shut  down  until  the  cylinder  got  back 
and  that  be  wanted  it  back  by  Tuesday  morn- 
ing; that  it  was  14  days  before  tbe  planer 
cylinder  was  back  in  the  mill,  and  the  mill 
was  Idle  during  that  time. 

Testimony  was  Introduced  to  the  effect  that 
some  time  in  August  the  Harrison  Foundry 
Company  received  letters  from  appellee  ad- 
vising tbe  foimdry  company  that  appellee 
contemplated  shipping  to  it  the  planer  cylin- 
der to  be  repaired.  The  appellant  objected  to 
this  testimony,  whereupon  the  appellee  in- 
troduced witnesses  who  were  members  and 
employes  of  appellee,  who  testified  that  let- 
ters were  written  by  tbe  appellee  to  tbe  foun- 
dry company  with  reference  to  the  repair  of 
the  machinery,  and  also  sent  several  tele- 
grams; that  appellee  did  not  keep  a  copy  of 
the  letters;  and  that  if  any  replies  to  this 
correspondence  were  received  from  tlie  foun- 
dry company  they  did  not  know  where  .they 
were:  had  made  a  search  for  them  in  the 
files,  but  liad  not  found  them. 

The  attorney  for  the  appellee  also  testified 
that  he  had  been  unable  to  find  the  original 
letter  that  the  appellee  claimed  it  wrote  to 
the  Harrison  Foundry  Company  asking  where 
the  casting  was.  The  appellant  objected  spe- 
cifically to  the  testimony  in  regard  to  this 
correspondence  for  the  reason  that  the  cor- 
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respiHtdence  Itself  was  the  best  evidence,  and 
Uiat  the  toondaticni  had  not  been  laid  for  the 
aecondary  evidence. 

A  witness,  who  was  the  agent  of  the  foun- 
dry company  at  Harrison,  testified  that  he 
had  received  a  letter  from  appellee  in  regard 
to  the  repair  of  the  piece  of  machinery ;  he 
stated  that  he  replied  to  the  letter  and  advis- 
ed the  appellee  as  to  bow  long  it  would  take 
to  r^>alr  the  same.  The  next  information 
the  witness  had  about  the  planer  cylinder 
was  when  he  got  a  letter  from  appellee  ask- 
ing why  it  had  not  been  shipped  back.  Wit- 
ness then  went  to  the  express  office  and  in- 
quired about  the  piece  of  machinery,  and  was 
told  by  the  daughter  of  the  express  agent, 
who  was  working  in  the  oflSce,  that  the  ma- 
dilnery  was  not  there.  Witness  went  to  the 
express  office  and  made  this  inquiry  after 
receiving  the  letter  Inquiring  as  to  why  the 
machinery  had  not  been  shipped  back.  Wit- 
ness also  received  a  telegram  from  appellee 
asking  why  the  repairs  were  not  made  and 
requesting  that  the  planer  cylinder  be  ship- 
ped back.  When  witness  received  that  tele- 
gram, he  telephoned  to  the  express  company 
and  told  them  that  if  the  thing  showed  up  to 
ship  it  back  without  delivering  it  They  did 
not  tell  witness  at  that  time  that  the  cylinder 
was  at  Harrison;  they  said  they  would  ship 
it  back.  Witness  received  another  telegram 
from  the  appellee  on  the  night  of  the  8th  of 
September,  to  which  the  witness  replied  at 
the  time.  The  next  day  witness  went  to  in- 
quire about  the  cylinder,  to  see  whether  they 
had  shipped  it  back,  and  while  he  was  there 
Miss  Flynn,  who  was  the  daughter  of  the 
agent,  said  there  was  a  shipment  there  for 
the  foundry  company,  and  asked  witness  to 
come  and  look  at  it  She  showed  witness  a 
return  shipment  from  MarshalL  While  wit- 
ness was  there  the  express  deliveryman  can^e 
in  and  asked  witness  when  he  was  going  to 
take  that  piece  of  machinery.  Witness  look- 
ed at  the  piece  of  machinery.  It  weighed 
•bout  30  pounds.  He  paid  the  charges  for 
the  return  shipment,  and  nothing  more  was 
said.  The  express  company  did  not  notify 
the  foundry  company  before  this  that  the 
cylinder  was  at  Harrison  that  witness  knew 
of.  The  foundry  company  never  received  a 
postal  card  or  anything  else  noticing  the 
foundry  company  tliat  the  machinery  was  at 
Harrison.  The  planer  cylinder  was  delivered 
at  the  foundry  on  the  12th  of  September  and 
was  repaired  in  about  3V6  hours  and  returned 
to  the  appellee  the  same  day.  If  the  foun- 
dry company  had  received  it  on  any  of  the 
days  it  was  In  appellant's  express  office,  it 
would  have  been  repaired  promptiy  and  re- 
turned to  the  appellee  lumber  company. 

It  was  proven  that  the  foundry  company 
was  about  a  quarter  of  a  mile  from  the  de- 
pot and  within  the  corporate  limits  of  Har- 
rison. It  was  about  a  half  mile  from  the 
depot  to  the  express  office.  The  foundry  was 
outside   of  appellant's   delivery  limits.     It 


was  shown  that  packages  were  always  taken 
to  the  express  office  from  the  station.  The 
express  company  did  not  deliver  articles  oft 
of  the  square.  The  foundry  company  liad 
tried  to  have  articles  delivered  at  its  foun- 
dry, but  the  express  company  would  not  de- 
liver them. 

It  was  shown  that  the  mUI  was  shut  down 
13  or  14  days  by  reason  of  the  absence  of 
the  planer  cylinder.  In  about  two  weeks 
after  the  machinery  had  been  sent  to  Harri- 
son, one  of  appellee's  agents  went  there  to 
locate  It.  He  went  to  the  express  office,  and 
they  told  him  they  had  a  piece  of  machinery 
back  there,  that  they  did  not  know  whose 
it  was  or  where  it  came  from.  Appellee's 
agent  then  bad  the  planer  cylinder  delivered 
to  the  foundry  company,  and  it  was  fixed 
and  sent  back  that  day.  When  witness  went 
to  the  express  office  and  found  the  piece  of 
casting,  there  was  no  tag  of  any  kind  on  it 
or  anything  fastened  to  it 

There  was  testimony  introduced,  over  the 
objection  of  appellant,  tending  to  show  that 
the  earning  capacity  of  the  mill  was  $100 
per  day.  When  it  was  in  operation  it  em- 
ployed about  15  or  20  men  who  were  paid 
from  |1  to  $2.60  per  day.  The  pay  roll 
was  |S6  or  $40  a  day.  The  employes  were 
kept  on  hand  during  the  time  the  mill  was 
shut  down  in  order  to  have  them  when  work 
was  resumed,  and  they  were  paid  their  wages 
during  the  interval  of  14  or  16  days  that 
the  mill  was  shut  down. 

The  appellee  was  permitted  to  show,  over 
the  objection  of  appellant,  that  somewhere 
between  130,000  and  150,000  feet  of  lumber 
'was  stacked  on  the  yard  and  turned  blue' 
and  black ;  that  this  was  caused  by  the  mill 
not  being  in  operation;  that  the  damage 
to  this  lumber  was  $5  per  1,000  feet. 

The  testimony  on  behalf  of  the  appellant 
tended  to  show  that  it  received  the  planer 
cylinder  at  the  railway  station  at  Harrison 
on  the  morning  of  August  28th.  It  was  taken 
from  the  station  to  the  express  office  uptown 
about  7  or  8  o'clock.  Appellant  notified  the 
foundry  company  that  the  casting  was  there, 
shipped  by  the  appellee  to  the  foundry  com- 
pany from  Heber  Springs.  The  agent  of  the 
foundry  company  stated  that  he  would  send 
a  drayman  for  it  but  did  not  do  so. 

There  was  other  evidence  on  behalf  of 
the  appellant  tending  to  show  that  it  noti- 
fied the  foundry  company  that  the  casting 
was  on  hand  as  soon  as  the  same  was  re- 
ceived by  appellant  at  Harrison,  and  tend- 
ing to  rebut  the  testimony  of  the  appellee 
on  the  issue  of  negligence. 

Among  others,  the  court  granted  appellee's 
prayers  for  instructions  as  follows: 

"(1)  I  charge  you  that  if  you  find  from  a  pre- 
ponderance of  the  testimony  in  this  case  that 
the  plaintiff  delivered  to  the  defendant's  agent 
at  Heber,  on  the  27th  day  of  August,  1011,  fdr 
transportation  and  delivery  to  the  Harrison 
Foundry  Company  at  Harrison,  Ark.,  and  that 
such  agent  accepted  the  same,  then  it  became  the 
duty  of  the  defendant  company  to   transport 
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and  deliver  same  with  reasonable  diapatefa  and 
promptneas;  and  if  you  find  that  the  plaintiff 
at  the  time  notified  such  agent  of  defendant  that 
the  absence  of  the  machinery  would  result  in 
the  closing  down  of  the  mill  until  its  return, 
and  the  agent  of  defendant  accepted  same  with 
such  knowledge,  then  the  defendant  would  be 
chargeable  wiQi  special  damages  if  it  failed  to 
promptly  transport  and  deliver  same  within  rea- 
sonable time  according  to  the  rules  of  the  com- 
pany." 

"(3)  I  further  charge  you  that  even  thoush 
yon  should  find  the  rules  of  the  company  only 
required  it  to  notify  the  foundry  company  of 
the  presence  of  the  machinery  t>ecause  of  their 
place  of  business  being  outside  the  delivery  lim- 
its, and  should  further  find  that  the  driver  of 
the  company  did  tell  the  foundry  company's  man 
on  the  day  it  was  received  of  its  presence,  still 
if  yon  further  find  from  a  preponderance  of  the 
testimony  that,  when  the  foundry  received  a  let- 
ter from  the  plaintiff,  he  then  went  and  inquired 
and  was  informed  by  the  agent  of  the  defend- 
ant that  no  such  machinery  was  there,  and 
thereby  a  delivery  was  prevented,  yon  will  find 
for  the  plaintiff  anch  damages  as  you  may  find, 
if  any,  Utat  resulted  to  plaintiff  thereafter." 

Defendant  objected  and  duly  excepted  to 
the  giving  of  these  prayera  for  Instructlona. 

The  appellant,  among  others,  requested  the 
following  prayer  for  Instruction: 

"(3)  Tou  are  instructed  that  the  undispnted 
proof  in  this  case  is  that  the  place  of  business 
of  the  Harrison  Foundry  Company,  the  con- 
signee, was  outside  of  the  delivery  limits  of  the 
defendant  express  company,  and  upon  that  issue 
of  fact  the  court  instructs  you  to  find  for  the  de- 
fendant." 

The  court  refused  the  foregoing  prayer  for 
instruction,  and  appellant  duly  saved  its  ex- 
ceptions. 

The  verdict  was  as  follows: 

"We,  the  jury,  find  for  the  plaintiff,  and  assess 
ita  damages  for  loss  of  pronts,  $600,  and  for 
loss  of  wages  paid  employls,  $120 ;  for  injury  to 
lumber/  $270 ;  for  expense  sending  man  to  Har- 
rison $7;    total  $997." 

A  motion  for  a  new  trial  was  overruled, 
judgment  entered  for  the  appellee  In  the 
above  sum,  and  the  cause  is  here  on  appeal. 
Other  facts  stated  In  the  opinion. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles,  of  Uttle  Rock,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  court  erred  in  permitting  the  wit- 
nesses on  behalf  of  the  appellee  to  testify  as 
to  the  contents  of  certain  letters  which  It 
wrote  to  the  foundry  company  In  regard  to 
the  contemplated  shipment  of  the  "casting," 
and  also  as  to  the  letter  making  Inquiry  as  to 
why  the  casting  had  not  been  returned. 
These  were  letters  addressed  to  the  foundry 
company,  and  the  primary  evidence  was  the 
letters  themselves.  No  suffldent  foundation 
was  laid  for  the  introduction  of  testimony 
concerning  tiie  contents  of  these  letters.  It 
was  not  shown  that  the  letters  were  not  In 
the  possession  of  the  foundry  company,  and 
tliat  they  could  not  have  been  obtained  and 
produced  at  the  hearing. 

[2, 3]  2.  In  the  coarse  of  the  argument  of 
the  attorney  for  the  appellant,  he  turned  to 
the  deposition  of  a  certain  witness  and  start- 


ed to  read  from  it  Counsel  for  appellee  ob- 
jected to  his  doing  so.  Counsel  for  appel- 
lant thereupon  stated  that  he  did  not  desire 
to  read  the  entire  deposition,  but  merely  to 
quote  excerpts  which,  in  his  opinion,  would 
bear  out  the  contention  he  was  then  making 
In  his  argument  and  be  requested  the  court's 
permission  to  read  to  the  jury  such  excerpts. 
The  court  refused  to  grant  such  permission 
and  refused  to  permit  him  to  quote  to  the 
jury  any  portion  of  the  testimony  of  said 
witness  by  reading  from  said  deposition;  the 
court  stating  in  the  presence  of  the  jury,  "The 
evidence  of  the  witness  is  introduced  but 
once  in  my  court"  Appellant  objected  and 
excepted  to  this  statement  of  the  conrt  and 
also  to  the  ruling  of  the  court  in  refusing  to 
Iiermlt  counsel  to  read  to  the  jury  excerpts 
from  the  deposition  of  the  witness. 

There  was  no  prejudicial  error  in  the  rul- 
ing of  tile  court  in  refusing  to  i>ermit  the 
counsel  to  read  excerpts  from  the  deposition, 
nor  in  ttie  remarks  of  the  court  giving  his 
reason  for  such  ruling.  It  is  within  the  sound 
discretion  of  the  court  to  grant  or  refuse  per- 
mission to  read  excerpts  from  depositions  of 
witnesses  that  have  been  read  in  evidence  to 
tbe  jury.  Where  there  is  a  sharp  dispute  be- 
tween counsel  representing  the  respective  par- 
ties to  litigation  as  to  what  the  deposition 
contained,  then  the  court  should  permit  the 
deposition  to  be  re-read  in  the  hearing  of  the 
Jury  to  settle  this  controversy.  But  here  the 
counsel  announced  that  he  merely  wished  to 
quote  excerpts  from  the  deposition  in  order 
to  show  that  he  was  correct  in  his  opinion  of 
the  testimony,  and  the  contention  that  he  was 
making  in  his  argument  But  the  record  does 
not  disclose  that  the  counsel  for  the  appellee 
had  challenged  the  correctness  of  any  stater 
ment  made  by  counsel  for  tbe  appellant  as 
to  the  contents  of  tbe  deposition  that  had 
beoi  read,  and  the  conrt  did  not  err,  there- 
fore, in  refusing  to  permit  counsel,  in  argu- 
ment to  read  from  the  deposition. 

The  remarks  of  the  court  in  making  its 
ruling  were- only  tantamount  to  saying  that 
the  court  would  not  permit  the  time  to  be 
consumed  In  reading  the  deposition  more  than 
once.  It  was  the  duty  of  the  trial  judge  to 
see  that  the  order  of  procedure  was  observed 
In  the  manner  of  introducing  testimony  and 
the  arguments  made  before  the  jury,  and  this 
court  will  not  reverse  for  the  ruling  of  the 
trial  court  on  these  questions  of  procedure 
unless  it  appears  that  there  is  an  abuse  of 
the  court's  discretion  which  results  in  preju- 
dice to  the  party  making  the  objection. 
While  the  court  might  very  properly  have 
permitted  the  counsel  to  read  the  extracts  he 
desired  to  read  in  order  to  show  that  he  was 
stating  the  testimony  correctly,  the  court  did 
not  err  in  refusing  this  permission  and  in 
thus  leaving  the  matter  to  tbe  recollection  of 
the  Jury  who  had  heard  tbe  reading  of  the 
deposition. 

[4,  (]  S.  Tbe  court  erred  In  granting  appel- 


Digitized  by 


Google 


136 


171  SODTHWESTEHN  EEPORTEB 


(Ark. 


lee's  prayer  for  Instruction  No.  1.  This  In- 
struction was  misleading.  Xbe  Jury  were  au- 
thorized by  it  to  find  that  It  was  the  duty  of 
the  appellant  to  deliver  the  casting  to  the 
consignee  after  It  had  reached  Harrison.  But, 
according  to  the  undisputed  testimony,  the 
foundry  company,  the  consignee,  was  situated 
beyond  appellant's  delivery  limits,  and  there 
was  no  duty,  therefore,  resting  upon  appel- 
lant to  deliver  the  casting  to  the  consignee. 
Appellant's  duty  In  this  regard  was  to  prompt- 
ly give  notice  to  the  consignee  of  the  arrival 
of  the  casting  at  Harrison  and  to  deliver  it 
to  the  consignee  on  Its  demand  at  appellant's 
place  of  business.  Notwithstanding  the  un- 
disputed evidence  to  the  contrary,  the  Jury, 
under  the  instruction,  were  told  that  It  was 
the  duty  of  the  appellant  to  deliver  the  cast- 
ing with  reasonable  dispatch  and  promptness. 
The  court  should  have  refused  appellee's 
prayer  In  this  regard,  and  should  have  In- 
structed the  Jury,  as  requested  by  the  appel- 
lant, that  the  place  of  business  of  the  foun- 
dry company,  the  consignee,  was  outside  of 
the  delivery  limits  of  the  appellant.  It  was 
prejudicial  error  to  submit  that  which  the 
uncontroverted  evidence  established  in  favor 
of  the  appellant  as  though  It  were  a  disputed 
question  of  fact  Where  "there  is  no  evi- 
dence to  sustain  an  issue  of  fact,  the  Judge 
only  declares  the  law  when  he  tells  the  Jury 
so."  Catlett  V.  Ry.  Co.,  57  Ark.  466,  21  S.  W. 
1062,  38  Am.  St  Rep.  254. 

[S]  4.  The  court  erred  In  admitting  testi- 
mony and  instructing  the  Jury  concerning 
damages  to  the  lumber  from  bluing,  and  the 
verdict  and  Judgment  for  damages  In  that 
particular  were  erroneous.  The  complaint 
does  not  aver  that  any  such  damages  had  re- 
sulted by  reason  of  the  alleged  negligence  of 
the  appellant,  nor  was  there  any  allegation 
in  the  complaint  that  any  special  notice  was 
given  to  the  appellant  that  such  damages 
would  result  If  such  damages  did  result  it 
was  special  and  could  not  be  recovered  with- 
out an  allegation  and  proof  that  such  dam- 
age was  caused  by  the  negligence  of  appel- 
lant and  that  appellant  had  special  notice 
of  such  damage  at  the  time  of  the  shipment 
See  5  Enc.  PI.  &  Pr.  p.  719:  Crutcher  v.  C.  O. 
&  G.  Ry.  Co.,  74  Ark.  358,  85  8.  W.  770;  C. 
O.  &  G.  R.  Co.  V.  Rolfe,  76  Ark.22a-223,  88  S. 
W.  870;  13  Cyc.  176;  3  Sedg.  on  Damages,  § 
1261. 

[7]  5.  The  court  erred  in  granting  appel- 
lee's third  prayer  for  instruction. 

The  testimony  on  behalf  of  appellant  tend- 
ed to  show  that  appellant  in  due  time  noti- 
fied the  consignee  foundry  company,  through 
the  agent  whose  duty  It  was  to  give  such  no- 
tice, that  the  planer  cylinder  had  been  re- 
ceived. But  this  Instruction  makes  appellant 
guilty  of  actionable  negligence  as  a  matter 
of  law  because  one  of  Its  agents,  according 
to  the  testimony,  told  an  agent  of  the  foun- 
dry  company,   upon   Inquiry,   that  no   such 


piece  of  machinery  bad  been  received.  Not- 
withstanding this  reply.  It  was  still  a  question 
for  the  jury  to  say,  under  the  circumstances, 
whether  or  not  appellant  was  negligent  But 
the  iQStruction  makes  the  bare  statement  of 
one  of  the  employes  of  appellant  that  the  ma- 
chinery was  not  on  hand  (In  answer  to  the 
Inquiry  of  the  agent  of  the  foundry  compa- 
ny) conclusive  evidence  of  the  negligence  of 
the  appellant  The  foundry  company,  having 
received  due  notice  through  appellant's  agent 
that  the  planer  cylinder  had  been  received 
by  appellant,  could  not,  as  a  matter  of  law, 
make  the  appellant  liable  by  simply  Inquiring 
of  one  of  appellant's  employes  as  to  whether 
the  piece  of  machinery  was  on  hand,  upon 
the  reply  simply  of  such  employe  that  it  had 
not  been  received,  when  It  was  not  shown 
that  such  employe  of  the  appellant  was  in 
charge  of  the  piece  of  machinery  or  that  It 
was  the  duty  of  such  employe  to  know  that 
the  machinery  was  on  hand. 

The  effect  of  the  instruction  was  to  make 
the  appellant  guilty  of  actionable  negligence 
as  a  matter  of  law  under  such  circumstances, 
whereas  the  question  should  have  been  left 
to  the  Jury  to  determine  as  to  whether,  un- 
der such  drcumstances,  appellant  had  failed 
to  exercise  ordinary  care  to  notify  the  foun- 
dry company  of  the  arrival  of  the  planer 
cylinder  In  order  that  the  same  might  be  in 
due  time  delivered  to  the  consignee. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


CLARK  et  al.  v.  J.  R.  WATKINS  MEDICAI, 
CO.    (No.  220.) 

(Supreme  Court  of  Arkansas.     Nov.  2,  1914.) 

1.  Contracts       (S    'iB5*)  —  Constbuctiok 
Against  Pabtt  TJsino  Wokds. 

A  written  contract  is  to  be  construed  most 
strongly  against  the  party  preparinR  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  736;   Dec.  Dig.  S  155.*] 

2.  Contracts  (§  170*)— Construction  Givew 
BY  Parties. 

In  construing  a  contract  the  court  may 
consider  the  coastruction  which  the  parties 
themselves  have  placed  upon  it,  and  the  action 
they  have  taken  in  executing  its  provisions. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §  753 ;    Dec.  Dig.  $  170. •] 

3.  Contracts  (§  176*)— Construction— Prov- 
ince OF  Court. 

Where  the  terms  of  a  contract  are  unambig- 
uous, it  is  the  province  of  the  court  to  con- 
strue it,  and  declare  its  purport. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  767-770,  917,  956,  979, 1041,  1097, 
1826;    Dec.  Dig.  {  176.*J 

4.  Appeal  and  Erbob  ({  927*)   —  Pbesuup- 
TioNs— Verdict. 

On  appeal  from  a  directed  verdict,  the  su- 
preme court  will  take  that  view  of  the  evidence 
most  favorable  to  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2912,  2917,  3748,  37B8, 
4024;  Dec.  Dig.  §  027.*] 
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6.  COBPOBATIONB  (S  642*)— FOBEION  COBFOBA- 

Tio»s  —  Enfokcembnt  op  OOntbaot  — "Do- 
ing Business.  " 

Under  the  Wiiigo  Act  (Laws  1007,  p.  744) 
i  2,  prescribing  a  fine  against  any  foreign  cor- 
poration doing  business  in  the  state  which  fails 
and  refuses  to  file  its  articles  of  incorporation, 
a  statement  of  its  assets  and  liabilities  and  its 
capital  employed  in  the  state,  and  of  its  prin- 
cipal place  of  business  herein,  and  its  consent 
to  service  of  process  upon  any  agent  in  the  state 
or  upon  the  Secretary  of  State,  and,  as  an  addi- 
tional penalty,  providing  that  such  corporation 
cannot  make  any  contract  in  this  state  enforce- 
able by  it  either  in  law  or  in  equity,  one  who, 
under  a  contract  with  a  foreign  corporation 
received  its  goods  and,  in  the  territory  assigned 
him,  used  a  horse  and  wagon  in  a  house-to-house 
canvass  to  effect  their  sale  was  "doing  business" 
in  the  state,  so  as  to  subject  the  foreign  corpora- 
tion to  such  penalty,  if  he  was  selling  as  its 
agent,  and  not  merely  as  a  buyer  from  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  a  2520-2527 ;   Dec.  Dig.  g  642.* 

For  other  definitions,  see  Words  and  Phrases, 
F'rst  and  Second  Series,  Doing  Business.] 

6.  COBFORATIONS     (|    674*)— FoBnoN    COBPO- 
BATION  —  AcnON   ON    CONTBACT  —  QUESTION 

yoB  JUBY— Doing  Business. 

In  an  action  by  a  foreign  corporation  for 
the  price  of  medicines,  extracts,  etc.,  furnished 
by  it  to  defendants  under  the  terms  of  a  writ- 
ten contract,  defended  on  the  ground  that  the 
<M>ntract  was  unenforceable  by  reason  of  plain- 
tiff's failure  to  comply  with  the  Wingo  Act  (Laws 
1907,  p.  744)  $  2,  providing  that  a  foreign  cor- 
poration which  has  not  complied  with  its  re- 
quirements as  to  the  filing  of  its  articles  of  in- 
corporation and  the  designation  of  an  agent 
for  service  of  process  cannot  make  any  contract 
in  the  state  enforceable  either  in  law  or  in  equi- 
ty, held  on  the  evidence  that  whether  the  trans- 
action constituted  a  sale  or  an  agency  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2651,  2652;   Dec.  Dig.  jf  674.*]. 

7.  COMMEBCE    (g    80*)— INTBBSTATB    OOUIOEBCB 

— State  licouLATiOKS. 

Under  such  contract,  if  the  defendant  was  a 
mere  purchaHer  of  the  goods  from  the  foreign 
corporation,  its  right  to  recover  a  balance  due 
would  not  be  defeated  by  its  failure  to  comply 
with  such  act,  as  such  a  requirement  would  im- 
pose a  burden  upon  interstate  commerce;  such 
sale  and  purchase,  if  any,  being  an  act  of  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  I  80.*] 

Kirby,  J.,  dissenting 

Appeal  from  Circuit  Court,  Greene  County; 
J.  F.  Gautney,  Judge. 

Action  by  the  J.  R.  Watklns  Medical  Com- 
pany against  Joe  Clark  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

The  appellee, 'a  corporation  organized  un- 
der the  laws  of  Minnesota  and  maintaining  its 
principal  place  of  business  at  Winona  in  that 
state,  brought  suit  against  the  appellants  to 
recover  the  price  of  certain  medicines  and 
articles  of  merchandise  tunished  by  it  to 
them  under  the  terms  of  a  written  contract. 
Appellants  Virgil  Clark  and  Isaac  Davidson 
entered  into  a  written  contract  with  appellee 
guaranteeing   the   payment   for  the   articles 


furnished  their  principal,  Joe  Clark,  under 
his  contract;    hence  the  suit  against  them. 

There  was  attached  to  the  complaint  the 
exhibits  which  constituted  the  contract  be- 
tween the  parties  upon  which  this  suit  was 
based.  The  first  of  these  is  a  writing  which 
has  the  caption,  "Application  for  Agency."' 
This  application  was  dated  the  3d  of  October, 
1908,  and  contained  answers  to  various  ques- 
tions propounded  to  the  applicant,  and, 
among  others,  the  following  answers  were 
given,  which,  stated  in  narrative  form,  are 
as  follows:  That  applicant  was  a  farmer, 
and  had  never  previously  canvassed  for  any 
one.  That  be  spoke  English,  and  could  fur- 
nish the  required  references.  That  he  was 
not  Incapacitated  for  hard  labor,  and  could 
furnish  a  suitable  team  and  wagon,  and  pre- 
ferred to  have  territory  assigned  to  him  in  the 
state  of  Arkansas,  in  which  state  his  first 
choice  of  territory  vras  the  county  of  Independ- 
ence and  his  second  choice  the  county  of  Car- 
roll, but  that  he  would  be  wUling  to  go  to  a  dis- 
tance for  territory  if  none  was  vacant  near 
him.  That  be  could  begin  canvassing  within 
15  or  20  days  after  the  acceptance  of  h\.-^ 
application,  and  that  be  would  desire  to  run 
a  time  account  to  pay  for  goods  furnished 
him,  and  would  want  the  company  to  sell 
him  a  wagon  on  credit.  This  application 
contained  the  names  of  Virgil  Clark  and 
Isaac  Davidson  as  names  of  parties  appli- 
cant would  expect  to  secure  as  bondsmen  on 
his  contract,  if  his  application  was  accepted 
and,  upon  the  acceptance  of  the  application, 
they  became  bis  sureties  and  have  been  sued 
as  such. 

An  agreement  was  executed  between  the 
parties,  which  bears  date  October  9,  1908, 
and  which  was  made  Exhibit  No.  2  to  appel- 
lee's complaint.  This  contract  recites  that 
the  J.  R.  Watkins  Medical  (Company  appoints 
Joe  Clark  as  a  traveling  salesman  for  its 
products  in  the  following  described  territory, 
and  no  other,  namely.  In  the  state  of  Arkan- 
sas, county  of  Independence,  and,  further, 
that  the  J.  R.  Watkins  Medical  Company 
agrees  to  furnish  its  products  f.  o.  b.  cars  at 
place  of  shipment,  to  said  traveling  salesman 
above  mentioned,  at  such  times  and  in  such 
reasonable  quantities  as  be  may  order,  to  be 
charged  to  bim  in  accordance  with  the  compa- 
ny's printed  price  list  current,  during  the  term 
of  this  contract,  which  is  to  be  considered  a 
part  thereof.  That  the  medicine  company 
promises  and  agrees  to  take  back  all  goods  left 
in  the  possession  of  the  traveling  salesman  at 
the  time  he  quits  work  and  to  give  credit  for 
same!  at  the  prices  originally  charged,  pro- 
vided said  goods  are  returned  to  the  compa- 
ny by  prepaid  freight  and  are  in  the  same 
condition  as  when  shipped;  otherwise  a  rea- 
sonable charge  will  be  made  for  putting  such 
goods  into  merchantable  conditlou.  That  if,  at 
the  expiration  of  the  service  of  such  traveling 
salesman,  there  should  be  any  sum  ttue  bim 
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by  said  medical  company,  the  said  company 
agrees  to  immediately  pay  the  amount  so  dne 
in  cash  and,  at  the  expiration  of  this  con- 
tract,  the  medical  company  agrees  to  make  a 
new  contract  with  said  traveling  salesman 
without  requiring  his  account  to  be  paid  In 
'  full  at  that  time,  provided  the  amount  of  bis 
business  and  the  conduct  of  the  same  has 
been  satisfactory  to  the  company.  That  the 
traveling  salesman,  for  his  part,  promises  to 
faithfully  perform  each  and  all  of  the  agree- 
ments printed  on  the  back  of  this  contract 
That  the  contract  is  not  transferable  and 
expires  by  limitation  March  1,  1910.  This 
contract  was  signed  as  follows: 

"The  J.  R.  Watkins  Medical  Company,  by 
Paul  Watkins,  Vice  President.  (Traveling 
salesman  sign  here  in  Ink.)    Joe  Clark." 

The  following  obligation  of  the  sureties 
was  indorsed  upon  said  writing: 

"For  and  in  consideration  ol  the  appointment 
of  the  above  mentioned  traveling  salesman,  we 
hereby  agree  to  be  jointly  and  severally  respon- 
sible to  said  the  J.  R.  Watkins  Medical  Com- 
pany for  the  faithful  performance  of  this  con- 
tract on  the  part  of  said  traveling  salesman  as 
outlined  on  the  back  of  this  agreement" 

After  the  signatures  of  the  sureties  there 
appears  the  following  statement  in  parenthe- 
sis: 

"The  above-mentioned  sureties  are  entitled, 
npon  request  at  any  time,  to  a  full  statement 
from  the  traveling  salesman's  register  show- 
ing the  exact  condition  of  the  buslnesa" 

Among  the  agreements  printed  on  the  back 
of  the  contract  were  the  following: 

"How  the  Products  of  the  J.  R.  Watkins  Med- 
ical Company  are  to  be  Paid  tor  by  Traveling 
Salesmen.  It  is  agreed  that  the  traveling  sales- 
men shall  have  the  choice  of  two  methods  of 
paying  for  the  products  of  the  J.  R.  Watkins 
Medical  Company  under  this  contract:  First 
be  may  run  an  open  account  with  the  company, 
all  products  to  be  charged  in  accordance  with 
the  regular  traveling  salesmen's  price  list  be- 
fore referred  to,  and  the  account  to  be  paid  by 
remitting  to  the  company  each  week  as  per  its 
weekly  report  blanlis;  second,  be  may  pay  cash 
within  10  days  from  date  of  bill  for  said  prod- 
ucts, and  thus  obtain  a  discount  of  3  per  cent, 
from  said  price  list,  it  being  understood  that 
no  bill  can  be  discounted  while  the  traveling 
salesman  is  still  in  debt  to  company  for  goods 
previously  furnished  him.  As  a  guaranty  of 
good  faith,  it  is  necessary  for  the  traveling 
salesman  to  furnish  sureties  on  either  method  of 
payment  and  to  report  each  week  on  the  blanks 
lumisbed  by  the  company." 

And  there  was  also  a  statement  of  various 
agreements  on  the  part  of  the  traveling  sales- 
man and,  among  others,  the  following: 

"To  devote  all  of  my  time  and  attention  to 
personally  selling  and  disposing  of  the  products 
of  the  J.  R.  Watkins  Medical  Company  to  actual 
consumers  only  in  my  territory,  at  retail  prices 
to  be  indicated  by  the  company,  making  a  per- 
sonal canvass  of  every  farmhouse  at  least  twice 
a  year,  or  oftener,  if  advisable;  having  no  other 
occupation  and  selling  or  handling  no  other 
goods  whatever;  to  fumisb  and  maintain  at 
my  own  expense  a  suitable  team;  to  pay  trans- 
portation charges  on  the  goods  shipped  to  me; 
to  begin  work  as  soon  as  practicable  after  goods 
are  received  and  to  work  continnously  at  the 
agency  as  far  as  weather  and  health  will  per- 
mit, observing  such  instructions  in  regard  to  the 
conduct  of  the  business  as  may  be  given  me  hy 


the  company  from  time  to  time;  to  pay  all  of 
my  expenses  on  the  road  and  stand  the  loss,  if 
any,  of  breakage  and  of  accounts  made  by  me 
with  customers;  to  make  regular  and  satisfac- 
tory reports  and  pay  for  the  goods  furnished  me 
aucording  to  one  or  the  other  of  the  methods  of 
payment  provided  for  on  the  back  of  the  con- 
tract; to  terminate  my  service  upon  written 
notice  so  to  do  in  case  of  my  violation  of  this 
contract  or  in  the  event  of  my  failure  to  do  a 
satisfactory  business  under  this  agreement;  to 
return  to  the  medical  company,  by  prepaid 
freight,  all  goods  furnished  by  it  in  my  posses- 
sion at  the  time  I  quit  work,  receiving  credit 
for  the  same  as  provided  for  on  the  face  of  this 
contract  and  to  immediately  pay  In  cash  any 
balance  that  I  may  be  then  owing  the  company 
according  to  its  books.  [Signed]  Joe  Clark, 
Traveling  Salesman." 

A  second  agreement  was  entered  into  be- 
tween the  parties,  which  was  also  made  an 
exhibit  to  the  complaint  and  which  reads  as 
follows: 

"This  agreement  made  at  Winona,  Minfaesota, 
U.  8.  A.,  this  1st  day  of  December,  A.  D.  1909, 
between  the  J.  R.  Watkins  Medical  Company, 
a  corporation^  hereinafter  called  the  company, 
party  of  the  nrst  part  and  Joe  Clark  of  Bates- 
ville,  Ark.,  party  of  the  second  part,  witness- 
eth,  that  tor  and  in  consideration  of  the  prom- 
ises and  agreements  hereinafter  contained,  to 
be  kept  and  performed  by  the  party  of  the  sec- 
ond part,  the  company  promises  and  agrees  to 
sell  and  deliver  to  the  party  of  the  second  part 
free  on  board  cars,  at  Winona,  Minnesota,  or 
at  its  option,  at  any  of  its  regular  places  of 
shipment  any  and  all  medicines,  extracts  and 
other  articles  manufactured  or  sold,  or  which 
may  hereafter  be  manufactured  or  sold  by  it 
at  the  usual  and  customary  wholesale  prices,  as 
shown  by  the  company's  wholesale  printed  price 
list,  as  the  party  of  the  second  part  may  reason- 
ably require  for  sale  by  bim  at  the  regular  re- 
tail prices  from  time  to  time,  from  the  date 
hereof  until  the  first  day  of  March,  1911,  when 
this  agreement  shall  terminate;  in  the  follow- 
ing described  territory,  excepting  the  incorporat- 
ed municipalities  therein  located,  to  wit:  In 
the  state  of  Arkansas;    Independence  county. 

"In  consideration  of  the  sale  and  delivery  to 
him  free  on  board  cars  at  Winona,  Minnesota, 
or  other  shipping  point  as  above  mentioned  by 
said  company,  of  the  medicines,  extracts  and 
other  articles  manufactured  or  sold  by  It,  in 
such  reasonable  quantities  as  he  may  require 
for  sale  in  said  territory  at  the  regular  retail 
prices  as  hereinbefore  provided,  the  party  of 
the  second  part  promises  and  agrees,  as  soon  as 
practicable  after  said  medicines,  extracts  and 
other  articles  are  received,  to  devote  the  whole 
of  his  time  and  attention  to  making  a  diligent, 
continuous  and  personal  canvass  of  said  terri- 
tory, and  to  visit  every  farm  house  therein  at 
least  twice  a  year,  at  his  own  cost  and  expense 
and  provide  a  good  team  and  proper  wagon  and 
outfit  therefor,  and  sell  at  the  regular  retail 
prices,  aforesaid,  said  medicines,  extracts  and 
other  articles  or  so  much  thereof,  at  each  of 
said  houses,  to  actual  consumers  in  the  above- 
mentioned  territory,  as  possible,  and  at  all  times 
during  said  term,  said  party  of  the  second  part 
agrees  to  keep  ft  complete  record  of  all  goods 
disposed  of  by  him  in  his  said  territory,  and 
on  hand,  and  to  make  to  said  company  complete 
regular  weekly  written  reports  of  the  sales  and 
collections,  and  also  report  the  goods  on  hand 
and  outstanding  accounts  when  required  by  said 
company  so  to  do. 

"And  the  party  of  the  second  part  promises 
and  agrees  to  pay  to  said  company,  at  Winona, 
Minnesota,  the  wholesale  prices,  aforesaid,  for 
the  medicines,  extracts  and  other  articles  sold 
to  him  from  time  to  time,  as  hereinbefore  pro- 
vided, at  the  time  and  in  the  manner  and  in 
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aeeotdanec  with  tbe  proTisions  of  the  weekl7 
report  blanks  of  said  company  furnished  to  the 
party  of  the  second  part,  or  in  cash,  within  ten 
days  from  date  of  invoice,  with  the  understand- 
ing that  said  company  will  allow  a  discount  of 
three  per  cent,  from  said  wholesale  prices  on 
cash  payments,  provided  full  payment  for  all 
goods  previously  furnished  shall  then  have  been 
made ;  but  such  payments,  or  any  of  them,  may 
be  extended  by  the  said  company  without  notice 
to  the  sureties  hereon  or  without  prejudice  to 
tbe  rights  or  interests  of  said  company;  and 
if  the  party  of  the  second  part  shall  not  pay 
cash  for  said  medicines,  extracts  and  other  ar- 
ticles ao  sold  and  delivered  to  him,  and  becomes 
indebted  to  said  company  therefor,  and  such 
iodebtedness  is  allowed  to  continue  unpaid,  said 
company  may  in  its  discretion,  thereafter  either 
limit  the  sales  herein  agreed  to  be  made,  or  dis- 
continue the  same  until  such  Indebtedness  is 
paid  or  reduced  as  said  company  may  require, 
and  at  the  termination  of  this  agreement,  the 
party  of  the  second  part  agrees  to  return  by  pre- 
paid freight  to  said  company,  at  Winona,  Min- 
nesota, in  as  good  condition  as  when  furnished 
to  him,  all  of  tbe  said  medicines,  extracts  and 
other  articles  undisposed  of  by  him  in  his  said 
territory,  and  said  company  agrees  to  receive 
such  medicines,  extracts  and  other  articles  as 
above  provided,  at  the  original  prices  at  which 
the  same  were  sold  to  him,  and  credit  the  party 
of  the  second  part  therefor,  less  a  reasonable 
sum  for  putting  the  same  or  any  part  thereof 
in  a  salable  condition  if  the  same  are  not  in 
such  condition  when  so  returned,  and  if  there 
is  any  sum  then  due  from  either  of  the  parties 
to  the  other,  the  same  shidl  be  due  and  payable 
on  demand  of  the  party  to  whom  such  sum  is 
due. 

"And  it  is  mutually  agreed  between  the  par- 
ties hereto,  that  the  party  of  the  second  party 
•ball  sell  no  other  goods  or  articles  during  the 
term  of  this  agreement,  except  those  purchased 
by  him  from  said  company,  as  aforesaid,  that 
he  ahail  pay  all  transportation  charges  on  goods 
he  so  purchases  and  ail  expenses  and  obligations 
incurred  in  connection  with  the  canvass  of  said 
territory  and  the  sale  of  the  goods  therein,  and 
shall  have  no  power  or  authority  to  incur  any 
debt,  obligation  or  liability  of  any  kind  wbatao- 
ever,  in  the  name  of,  or  for,  or  on  aceount  of. 
said  company,  and  that  said  company  shall  in 
no  way  contribute  to  the  expense  of,  nor  share 
in  the  profits  of  such  sales.  The  balance  due 
at  the  date  of  this  agreement  from  tbe  party 
of  the  second  part  to  the  party  of  the  first 
part  for  goods  sold  and  delivered  to  him  free  on 
board  cars  at  Winona,  Minnesota,  under  a  prior 
agreement,  is  hereby  mutually  agreed  to  be  the 
sum  of  six  hundred  twelve  &  >o/i»t  dollars, 
which  sum  the  second  party  hereby  promises 
and  agrees  to  pay  during  the  term  of  this  agree- 
ment And  if  tbe  party  of  the  second  part 
shall  fail  to  perform  any  Of  the  conditions  here- 
in contained,  required  of  him  to  be  performed, 
at  tiie  time  and  in  tbe  manner  as  herein  provid- 
ed, the  said  company  may,  at  its  option,  upon 
such  failure  terminate  this  agreement,  by  giving 
said  second  party  written  notice  thereof  by  mail, 
and  any  aom  then  owiiig  ttom  said  second  party 
to  said  company  shall  thereupon  be  and  become 
immediately  due  and  payable. 

"In  witness  whereof,  the  party  of  th$  first 
part  has  caused  these  presents  to  be  executed 
in  its  corporate  name  by  its  proper  officer,  and 
tbe  said  party  of  the  second  part  has  hereunto 
set  his  hand  the  day  and  .year  first  above  writ- 
ten. The  J.  R.  Watkins  Medical  Company,  by 
Paul  Watkins,  Vice  President  (Party  of  the 
second  part  sign  here  in  ink.)    Joe  Clark. 

"la  consideration  of  one  dollar  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  and 
of  the  execution  of  the  foregoing  agrieement  by 
tbe  J.  R.  Watkins  MMical  Company,  and  tbe 
■aato  and  dalivfery  br  it  to  the  part?  it  tbe  aeo- 


ond  part,  of  its  medicines,  extracts  and  otiiei 
articles  and  the  extension  of  the  time  of  pay- 
ment of  the  amount  due  from  him  to  said_  com- 
pany, as  therein  provided,  we,  the  undersigned, 
jointly  and  severally  guarantee  the  full  and 
complete  payment  of  said  sum  and  of  said  medi*' 
cinea,  extracts  and  other  articles,  at  the  time 
and  place,  and  in  the  manner  in  said  agreement 
provided.  (Responsible  sureties  sign  here: 
business  men  preferred.  Sign  in  ink.)  Virgil 
Clark;  occupation,  Gen.  Mdse.;  P.  O.  address, 
Delaplaine,  Ark.  Isaac  Davidson ;  occupation, 
farmer;   P.  O.  address,  Paragould,  Ark. 

"Note.— At  the  expiration  of  this  agreement 
the  company  will  be  willing  to  make  a  new 
agreement  with  the  party  of  the  second  part, 
provided  the  amount  of  bis  business  and  the  con- 
duct of  the  same  under  this  agreement  shall 
have  been  satisfactory  to  the  company." 

These  exhibits  are  all  on  printed  forms 
famished  by  appellee. 

There  appears  to  have  been  no  controver- 
sy as  to  the  quantity  or  price  of  the  goods 
famished  appellant  Joe  Clark  under  tbe 
terms  of  these  contracts,  nor  as  to  the  amount 
of  goods  returned  by  htm  and  the  consequent 
balance  which  be  would  owe. 

There  was  introduced  In  evidence  copies  of 
advertisements  prepared  by  appellee  to  pro- 
mote tbe  sales  of  its  salesmen,  reference  to 
wblcb  will  be  made  in  tbe  body  of  tbe  opin- 
ion, where  additional  facts  will  also  be 
stated. 

It  was  admitted  that  appellee  bad  not  com- 
plied with  tbe  provisions  of  Act  No.  313  of 
tbe  Acts  of  1907,  page  744,  commonly  known 
as  the  Wlngo  Act,  and  entitled: 

"An  act  to  permit  foreign  corporations  to  do 
business  in  Arkansas  and  fixing  the  fees  to  l>e 
paid  by  all  corporations." 

Appellants  asked  various  Instructions  and, 
among  others,  the  following: 

"III.  If  the  jury  find  from  the  evidence  that 
plalntifF  has  been  doing  business  in  the  state  of 
Arkansas  during  the  years  1900,  1910,  1911, 
and  1912,  and  that  the  contract  sued  on  in  this 
case  was  made  in  this  state,  then  your  verdict 
will  be  for  the  defendants." 

The  court  refused  this  and  all  of  tbe  oth- 
er Instructions  requested  by  appellants,  and 
directed  the  Jury  to  return  a  verdict  for  tbe 
amount  sued  for,  wblcb  was  done,  and  this 
appeal  has  been  duly  prosecuted  from  tbe 
Judgment  pronounced  thereon. 

R.  R  L.  Johnson  and  Geo.  A.  Burr,  both  ' 
of  Paragoald,  for  appellants.    R.  P.  Taylor, 
of  Paragould,  for  appellee. 

SMITH,  J.  (after  stating  tbe  facts  as  above). 
Section  2  of  tbe  Wlngo  Act  prescribes  a  flnb 
against  any  foreign  corporation  doing  busi- 
ness In  this  state  wblcb  shall  fail  and  refuse 
to  file  Its  articles  of  Incorporation,  together 
with  a  statement  of  its  assets  and  Ilabllltirt 
and  Its  capital  employed  in  this  state,  and  ft 
designation  of  Its  principal  place  of  business 
In  this  state,  or  which  shall  fail  to  file  tbk 
certificate  of  Its  board  of  drectors  consent- 
ing that  service  of  process  upon  any  agent  of 
such  corporation  In  this  state,  or  upon  th« 
Secretary  of  State  of  this  state,  In  any  action 
{tecagbt  i»  pendingbi  tUa  state^  8h*Ub»-a 
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valid  servioe,  and,  as  an  additional  penalty, 
proTldee  tbat  sucb  corporation  cannot  make 
any  contract  In  this  state  which  can  be  en- 
forced by  It  either  In  law  or  in  equity.  Not- 
withstanding the  fact  that  the  third  section 
of  the  Wingo  Act,  wnlch  attempted  to  Impose 
upon  foreign  corporations,  as  a  prerequisite 
to  doing  Intrastate  business,  the  payment  of 
certain  fees,  based  upon  the  amount  of  their 
capital  stock,  has  been  held  invalid,  the  first 
section  of  this  act  has  been  held  valid.  This 
Srst  section  provides  for  the  filing  of  the  cer- 
tificates above  mentioned.  Roberts  v.  Chat- 
win,  108  Ark.  562,  158  S.  W.  497. 

While  appellee  admits  that  It  has  not  com- 
piled with  the  terms  of  the  Wingo  Act,  It 
says  that  It  was  not  required  to  do  so  in  or- 
der to  maintain  this  suit,  Its  position  being 
tbat  the  contract  exhibited  constituted  a  sale 
of  goods,  and  that  the  character  of  the  trans- 
action as  a  sale  Is  not  altered  by  the  fact  tbat 
it  imposed  certain  conditions  upon  purchas- 
ers of  its  goods  as  a  prerequisite  to  the  sale 
of  the  goods,  and  it  says  that  the  correspond- 
ence and  the  literature  emanating  from  it, 
wbicb  will  be  later  referred  to,  concerning 
the  conduct  of  appellant  Clark's  sales  to  con- 
sumers, were  mere  suggestions  which  from 
experience  it  had  found  would  be  helpful  to 
its  vendees  In  disposing  of  their  wares. 

[1]  In  executing  the  contracts  sued  on,  ap- 
pellant signed  printed  contracts,  which  had 
been  prepared  for  that  purpose  by  appellee, 
and  the  rule  is  tbat  sucb  contracts  are  to  be 
construed  most  strongly  against  the  party 
preparing  them. 

[2,  3]  In  construing  a  contract  we  may  con- 
sider the  construction  which  the  parties  them- 
selves have  placed  upon.  It,  and  the  action 
they  have  taken  in  executing  its  provisions. 
These  rules  of  construction,  however,  are  not 
available  where  the  terms  of  the  contract  are 
unambiguous.  Where  the  terms  of  tbe  con- 
tract are  unambiguous,  it  Is  the  province  of 
the  court  to  construe  the  contract  and  to  de- 
clare its  purport;  and  appellee  Insists  that 
that  duty  here  devolved  upon  the  trial  court, 
and  that  tbat  court  correctly  construed  tbe 
contract  as  one  of  sale,  and  not  as  a  mere 
appointment  of  an  agent. 

Counsel  have  cited  and  reviewed  a  great 
many  cases;  but  there  appears  to  be  no  ne- 
cessity to  review  these  cases  in  this  opinion. 
It  is  clear  that,  if  the  contract  between  the 
parties  constitutes  a  sale  of  the  commodities 
there  mentioned,  there  can  be  no  doubt  that 
tbe  court  correctly  directed  a  verdict  in  fa- 
vor of  appellee.  But  the  evidence  upon  that 
question  is  not  so  undisputed  tbat  it  may  be 
said,  as  a  matter  of  law,  that  tbe  contract 
constituted  a  sale  of  goods,  and  not  an 
agency. 

[4]  The  verdict  having  been  directed  in  fa- 
vor of  appellee,  it  is  our  duty  to  take  that 
view  of  the  evidence  which  la  most  favorable 

'  appellants;  and  if,  when  it  has  been  view- 
in  tbe  light  ipoBt  favorable  to  them,  ^t 


would  justify  a  reasonable  mind  to  fairly 
draw  the  Inference  from  tbe  evidence  that 
the  relationship  between  tbe  parties  was  that 
of  principal  and  agent,  then  the  sufficiency 
of  the  evidence  to  sustain  tbat  view  should 
have  been  submitted  to  tbe  Jury  for  its  con- 
sideration. 

[S,  8]  Numerous  letters,  both  personal  and 
circular,  together  with  various  advertise- 
ments, sent  out  by  appellee,  have  been  of- 
fered In  evidence  and,  without  setting  out  all 
of  this  matter,  it  is  sufficient  to  say  that 
from  it,  in  connection  with  the  contracts 
themselves,  the  Jury  might  have  found  the 
following  state  of  facts:  That  the  first  con- 
tract executed  by  tbe  parties  appointed  Joe 
Clark  to  an  agency  until  March  1,  1910,  and 
the  second  continued  him  in  that  capacity  for 
another  year.  That  these  contracts  requir- 
ed Joe  Clark  to  devote  all  his  time  and  atten- 
tion to  selling  Watkins'  products;  to  canvass 
every  farmhouse  -in  bis  territory  at  least 
twice  a  year;  to  sell  these  products  at  retail 
prices  fixed  by  the  company;  to  confine  bis 
canvassing  to  his  own  territ<wy;  to  observe 
such  instructions  in  regard  to  the  conduct 
of  the  business  as  the  company  might  give; 
to  have  no  other  occupation  whatever,  and  to 
sell  or  handle  no  other  goods  whatsoever;  to 
work  continuously  at  tbe  agency  so  far  as 
weather  and  health  will  permit;  to  furnish 
team,  wagon,  and  outfit  for  the  business;  to 
pay  freight  on  the  goods;  and  to  make  reg- 
ular and  satisfactory  weekly  reports  to  the 
company;  to  pay  for  the  goods  in  one  or  the 
other  of  tbe  ways  provided  therein;  to  re- 
turn all  goods  by  prepaid  freight  to  the  com- 
pany when  he  quit  the  business,  for  credit  on 
his  account;  to  make  written  reports  to  tbe 
comi)any  of  all  sales,  collections,  goods  on 
hand,  and  outstanding  accounts;  to  sell  only 
to  actual  consumers;  and  to  keep  a  complete 
record  of  all  goods  disposed  of  in  said  ter- 
ritory. Tbat  the  company  agreed  to  let  him 
pay  for  tbe  goods  by  giving  it  half  of  the 
cash  the  agency  produced  each  week,  or  by 
paying  cash  for  goods  within  10  days  with 
3  per  cent,  discount;  and  when  he  quit  work, 
the  company  agreed  to  receive  all  goods  on 
hand  (to  be  returned  by  prepaid  freight)  and 
give  him  credit  on  his  account  at  the  orig- 
inal price  paid  for  them;  and,  when  a  bal- 
ance was  struck,  the  party  who  owed  the 
the  other  should  pay,  on  demand,  snch  bal- 
ance due. 

The  record  contains  letters  In  which  appel- 
lee expressed  its  dissatisfaction  with  appel- 
lant Joe  (Mark's  success  in  selling  tbe  goods, 
and  he  was  urged  in  these  letters  to  press 
his  credit  sales,  and  was  advised  to  make 
sales  at  every  house,  and  the  assurance  was 
contained  in  these  letters  that  this  was  the 
plan  throuefa  which  other  agents  had  succeed- 
ed in  making  money.  And  on  November  1. 
1909,  appellee  wrote  a  letter  containing  the 
following  statements: 

"We  regret  that  your  business  is  not  satisfac- 
tory to  us,  and  the  nsxt  few  weeks  are  teing  to 
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decide  whether  we  retain  yon  as  our  agent  or 

not.  Therefore  you  will  have  to  show  us  very 
soon  that  you  can  do  busineBs  that  will  be 
satisfactory  to  ns,  otherwise  we  shall  notify 
your  bondsmen  and  demand  a  settlement  of  your 
account  in  full  by  the  time  of  expiration  of 
foar  contract  on  March  Ist,  1910." 

On  February  8,  1910,  a  letter  was  written 
lo  whlcb  it  was  stated : 

"It  is  time  now  to  be  building  up  accounts 
with  your  customers  and  gettioe  ready  for  the 
bir  collection  season  that  comes  io  the  falL  We 
vant  you  to  get  around  and  supply  the  needs  of 
every  one  in  your  count.v.  See  that  no  one  puts 
;ou  off  without  a  sale." 

Other  letters  were  written  In  wtaicii  they 
asked  appellant  Joe  Clark  to  assist  in  secur- 
ing agents  for  certain  counties  in  this  state 
where  no  agents  were  operating.  It  appears 
that  the  indebtedness  for  which  this  suit  was 
brought  grew  out  of  the.se  credit  sales  which 
appellant  Clark  had  made,  as  he  appears  to 
have  acted  upon  appellee's  advice  to  press  his 
credit  sales,  but  to  have  been  unable  to  make 
collections  covering  such  sales. 

There  can  be  no  question  but  that  appel- 
lant Clark  was  doing  business  in  this  state. 
Simmons-Burks  Clothing  Co.  v.  Linton,  90 
Ark.  73,  117  S.  W.  775.  It  is  undisputed  that 
he  went  about  from  hodse  to  house  aud  sold 
bis  wares  and  delivered  them  to  the  purchas- 
ers at  the  time  the  sales  were  made.  But 
was  this  a  business  conducted  by  Clark  for 
himself,  or  was  it  a  business  which  he  was 
conducting  for  appellee?  We  think  the  evi- 
dence raises  this  question  of  fact,  and  that 
it  should  have  been  submitted  to  the  Jury. 

We  are  cited  to  the  case  of  J.  R.  Watkins 
Medical  Co.  v.  Holloway  (Mo.  App.)  168  S. 
W.  290,  which  was  a  suit  upon  a  contract 
identical  in  every  respect  with  the  second 
contract  set  oat  in  the  statement  of  facts.  In 
that  case  the  court  recites  the  facts  to  be 
that  the  goods  were  sold  by  a  citizen  of  Min- 
nesota, who  was  the  plaintiff,  to  a  citizen  of 
the  state  of  Missouri,  who  was  the  defend- 
ant, and  that  the  sale  was  complete  upon  the 
delivery  of  the  goods  f.  o.  b.  Winona,  Minn., 
and  that  nothing  remained  to  l>e  done  under 
the  contract  after  the  goods  were  placed  on 
cars  in  Winona  except  to  pay  for  them,  and 
that  these  payments  were  remitted  to  Wi- 
nona; that  payment  was  to  be  in  money  in 
case  the  goods  were  sold  or  by  allowing  cred- 
it for  the  value  of  any  goods  returned,  but 
that  all  of  the  goods  were,  in  fact,  sold  and 
none  were  ever  returned ;  that  no  office  of  any 
Mnd  was  ever  maintained  in  Missouri  by  the 
plaintiff,  nor  did  it  retain  any  lien  on  or  at- 
tempt to  reserve  any  title  to  the  goods  from 
the  moment  they  went  aboard  cars  in  Wino- 
na; that  the  goods  became  the  property  of 
the  defendant  as  soon  as  they  were  delivered 
to  the  carrier,  and  that  the  defendant  paid 
the  freight  and,  so  far  as  the  evidence  goes, 
exerdsed  complete  control  and  ownership 
over  the  merchandise  as  soon  as  delivered 
by  the  plaintiff.  In  the  mlt  for  the  goods 
there  fnmldied  it  was  contoided  that  no  re- 


covery could  l>e  had  because  the  defendant 
had  acquired  the  goods  in  violation  of  cer- 
tain sections  of  an  act  of  the  General  As- 
sembly of  that  state  concerning  pools,  trusts, 
conspiracies,  and  discriminations,  found  in 
chapter  98  of  the  Revised  Statutes  of  Mis- 
souri of  1900,  and  that  the  contract  there  set 
out  should  be  construed  as  a  contract  of 
agency  as  between  the  parties,  and  that  the 
plaintiff,  therefore,  could  n»t  maintain  this 
suit,  as  it  had  never  taken  out  a  license  to 
do  business  In  Missouri  as  a  foreign  corpora- 
tion. The  court  reviewed  a  great  many  cas- 
es, and  its  conclusion,  as  stated  in  the  syl- 
labus of  that  case,  was  as  follov^s: 

"Plaintiff,  a  Minnesota  corporation,  entered 
into  a  contract  with  defendant,  a  resident  of 
Missouri,  whereby  it  agreed  to  sell  and  deliver 
in  Minnesota,  or  any  of  its  regular  places  of 
shipment,  certain  medicines  and  extracts,  to  be 
paid  for  at  the  usnal  wholesale  prices,  and  to 
be  delivered  when  required  by  defendant.  The 
contract  further  required  defendant  to  make 
regular  canvasses  in  a  specified  county  for  the 
sale  of  such  medicines  and  extracts,  and  forbade 
him  to  sell  any  others.  All  deliveries  of  medi- 
cines and  extracts  were  made  without  the  state 
of  Missouri.  Held,  that  as  plaintiff  reserved 
no  title  to  the  property  sold,  and  merely  gave 
defendant  the  option  of  returning  it,  the  con- 
tract constituted  'interstate  commerce,'  and 
hence  was  not  governed  by  the  Missouri  anti- 
trust laws,  and  plaintiff's  right  to  sue  cannot  b« 
defeated,  because,  though  a  foreign  corporation, 
it  had  not  procured  license  to  do  business  in 
Missouri,  as  required  by  Rev.  St.  1909,  |  3040." 

The  court  there  found  that  the  evidence 
did  not  establish  the  existence  ofi  an  agency, 
but  that  the  relationship  of  the  parties  was 
that  of  vendor  and  vendee,  and,  having  so 
found  the  fftcts  to  be,  its  decision  that  the 
shipment  and  sale  of  the  goods  was  an  act  of 
interstate  commerce  was,  of  course,  correct, 
and  It  necessarily  followed  that  this  commerce 
was  not  subject  to  the  restrictions  and  regu- 
lations of  the  statutes  of  that  state. 

In  the  opinion  in  this  Missouri  case  the 
court  cites  the  case  of  Orr's  Adm'r  v.  Orr,  157 
Ky.  570, 163  S.  W.  757,  and  distinguishes  the 
case  there  decided  from  this  Orr  Case  and, 
having  made  this  distinction  between  the  two 
cases,  concedes  the  correctness  of  the  deci- 
sion in  tlie  Orr  Case  under  the  facts  as  stated 
in  that  opinion.  The  litigation  in  this  Orr 
Case  grew  out  of  a  contract  made  with  this 
J.  R.  Watklus  Medical  Company,  and,  while 
the  contract  is  not  set  out  in  eztenso  in  that 
case,  it  Is  fair  to  assume  that  it  was  evidenc- 
ed in  part  by  the  same  writing  set  out  in  this 
opinion  and  in  the  Missouri  case.  The  facts 
there  were  that  one  Nance  was  the  traveling 
salesman  of  the  medicine  company,  with  ter- 
ritory restricted  to  Montgomery  county,  in 
the  state  of  Tennessee,  and  that,  after  having 
been  engaged  in  the  service  of  that  company 
for  some  months,  he  became  indebted  to  it 
in  the  sum  of  $668.01  on  account  of  articles 
which  he  had  sold  on  credit,  bnt  for  wliich 
he  had  been  unable  to  collect,  and  that  in 
settlement  of  this  balance  he  executed  a  note 
to  the  medical  company,  together  with  B.  O. 
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Orr  and  J.  W.  Orr  as  Joiut  makers,  and  later 
this  note  was  renewed  by  them,  and  the  inter- 
est paid,  both  the  original  and  renewal  notes 
being  dated  at  Winona,  Minn.,  and  payable  at 
that  point.  In  the  suit  on  that  note  It  was 
proved  that,  under  the  statutes  of  Tennessee, 
every  foreign  corporation  Is  required  to  file 
a  copy  of  its  charter  with  the  Secretary  of 
State,  and  that  it  is  unlawful  for  any  such 
corporation  to  do;  or  attempt  to  do,  any  busi- 
ness In  the  state  until  it  has  complied  with 
that  statute,  and  that  it  has  been  uniformly 
held  by  the  Supreme  Court  of  Tennessee  that, 
where  a  foreign  corporation  does  business 
in  tliat  state  without  complying  with  the 
statute,  all  contracts  growing  out  of  such  busi- 
ness are  illegal  and  void;  and  it  was  also 
shown  that  the  medical  company  had  not 
complied  with  the  statute.  In  the  opinion  of 
the  court  there  is  a  statement  of  various 
things  which  Nance  did  pursuant  to  his  con- 
tract with  the  medicine  company,  together 
with  a  statement  of  a  number  of  the  pro- 
visions of  the  contract  and  of  the  recitals  on 
its  back,  all  of  which  are  also  found  In  the 
record  In  the  present  case.  A  recovery  was 
there  denied  because  of  the  failure  of  the 
medical  company  to  comply  with  the  statute 
of  Tennessee  permitting  foreign  corporations 
to  do  business  there,  and  in  that  connection 
the  court  said: 

"Considering  these  facta  and  others  which 
might  be  mentioned,  there  is  no  escape  from  the 
coDclusion  that  appellant  was  doing  business 
in  Tennessee,  and  that  Nance  was  not  a  mere 
purchaser  of  its  products,  but  represented  it  as 
Its  agent.  Nor  is  there  any  merit  in  appellant's 
plea  that  the  transaction  out  of  which  the 
debt  arose  was  interstate  comAierce,  and  that 
the  note  was  bindini;,  althoueh  the  appellant 
had  not  complied  witii  the  laws  of  Tennessee. 
These  products  were  not  ordered  by  mail  and 
shipped  direct  to  its  customers.  As  a  matter 
of  tact,  they  were  shipped  to  Memphis,  and  from 
there  distributed  to  its  agent.  Nance  and  his 
brother  say  that  he  never  ordered  any  goods 
except  from  Memphis.  Appellant's  witnesses 
say  that  the  goods  were  billed  to  Nance  in  Min- 
nesota, and  were  merely  sent  to  Memphis  for 
distribution.  Even  if  there  be  any  doubt  as 
to  whether  or  not  the  interstate  journey  ended 
at  Memphis,  the  interstate  journey  certainly 
ended  when  the  goods  were  delivered  to  Nance. 
Upon  their  delivery  to  Nance  their  interstate 
character  ceased.  From  that  time  on,  Nance, 
as  appellant's  agent,  proceeded  to  sell  and  de- 
liver the  goods  in  Tennessee.  Under  the  facts, 
the  defense  of  Interstate  commerce  is  not  avail- 
able." 

It  appears  that  the  Supreme  Court  of  Ken- 
tucky held,  under  the  facts  recited  in  ita 
opinion,  that  Nance  was  not  a  mere  purchas- 
er of  goods  from  the  medldne  company,  but 
ttiat  be  represented  it  as  its  agent,  and  from 
the  facts  stated  in  the  Missouri  opinion  that 
court  was  of  opinion  that  the  relation  of 
the  litigants  there  was  that  of  vendor  and 
vendee;  and  we  think  there  Is  no  necessary 
conflict  between  these  cases,  as  the  proof 
was  more  fully  developed  in  the  Kentucky  case 
than  In  the  Missouri  case.  So  In  the. case 
we  now  have  under  consideration:  The  facts 


and  circumstances  in  evidence  are  not  neoes- 
sariiy  inconsistent  with  the  view  that  the 
relationship  between  the  medicine  company 
and  Joe  Clark  may  have  been  that-  of  ven- 
dor and  vendee;  neither,  on  the  other  hand, 
are  they  necessarily  Inconsistent  with  tbe 
view  that  Clark  was  the  mere  agent  of  that 
company,  and  as  reasonable  minds  might 
fairly  draw  different  conclusions  from  this 
evidence,  we  think  this  question  should  be 
passed  upon  by  the  Jury  as  one  of  fact,  rath- 
er than  by  ns  or  by  tbe  trial  court  as  one  of 
law. 

[7]  If  Joe  Clark  was  a  mere  purdiaser  of 
these  goods  from  the  medicine  company,  that 
company's  right  to  recover  cannot  be  de- 
feated by  any  failure  on  its  part  to  comply 
with  the  Wingo  Act,  as  such  a  requirement 
would  Impose  a  burden  upon  Interstate  com- 
merce; and  there  can  be  no  question,  as  a 
matter  of  law,  that  it  would  be  an  act  of 
Interstate  commerce  if  this  was  a  sale.  TJi)- 
on  the  other  hand.  If  Clark  was  the  agent 
of  the  medicine  company,  then,  this  contract 
is  vdthln  the  terms  of  the  Wingo  Act;  for 
it  is  not  denied  that  the  consignments  of 
freight  were  broken  up  by  him  when  he  re- 
ceived them,  and  that  he  placed  his  wares  In 
his  wagon  and  went  about  from  place  to 
place  delivering  the  goods  whenever  he  made 
a,  sale. 

Tbe  judgment  will  be  reversed  and  the 
cause  remanded  to  the  court,  with  direc- 
tions to  submit  this  question  of  agency  to  tbe 
Jury,  with  directions  to  return  a  verdict  for 
the  appellee  if  they  find  the  relationship 
between  the  litigants  was  that  of  vendor  and 
vendee,  rather  than  that  of  principal  and 
agent. 

KIRBT,  J.,  dissents. 


SANDERS  V.  STATE.     (No.  6.) 
(Supreme  Ck>urt  of  Arkansas.    Nov.  23,  1914.) 

1.  Intoxicating  Liquobs  (J  223»)— Offenses 
— Pboof. 

In  a  prosecution  for  taking  orders  for  the 
sale  of  intoxicants  in  nonlicense  territory,  the 
state  need  not  limit  its  proof  to  any  particular 
order,  but  may  show  any  and  all  orders  taken 
within  a  year  prior  to  the  date  of  the  prosecu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §3  263-274;  Dec.  Dig.  j 
223.*] 

2.  Criminal  Law  (J  198*)— Pobmer  Jkopabut 

— ACQUITTAI.. 

Where,'  in  a  prosecution  for  taking  orders 
for  the  sale  of  intoxicants  in  noDlicenae  terri- 
tory, the  state's  evidence  covered  all  orders  tak- 
en within  a  year  prior  to  the  date  of  the  prose 
cation,  an  acquittal  is  a  bar  to  any  subsequent 
prosecution  based  upon  orders  taken  widUn  that 
{>eriod. 

[Ed.  Note.— For  other  cases<  see  Criminal 
Law,  (3ent  Dig.  S  385;   Dec.  Dig.  i  198. *! 

Appeal  from  Circuit  Ck>urt,  White  Gouaty; 
Eugene  Cypert,  Special  Judge. 


•For  other  cases  see  tanie'tOpic  uid  eec'tios  NUMBER  in  Dec.1}lg^  A  Am.  t)lg.' Key-No.  6«rlee4k  Rep'r  Thdexet ' 
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B.  CI  Sanders  was  convicted  of  the  of- 
fense of  BoUcltinf;  and  receiving  orders  for 
vblsky  In  nonllcense  territory,  and  be  ap- 
peals.   Reversed,  and  cause  dismissed. 

Appellant  was  tried  and  convicted  nnder 
an  Indictment  charging  him  with  the  offense 
of  soliciting' and  receiving  an  order  for  whis- 
ky in  Wjiite  county,  Ark.  Proof  was  offered 
tending  to  support  the  allegations  of  the  In- 
dictment, which  were  anbstantlally  as  fol- 
lows: That  on  the  25th  day  of  September, 
1013,  appellant  unlawfully  received  from 
Mart  Spurlin  an  order  for  one  gallon  of  whis- 
ky In  White  county,  where  It  was  unlawful 
to  grant  a  license  to  mase  such  sales,  and 
that  said  order  was  transmitted  from  said 
Mart  Spurlin  to  the  place  of  business  of  H. 
C.  Sanders,  who  was  a  licensed  liquor  dealer 
In  Newport,  Ark.,  where  the  said  H.  C.  San- 
ders filled  It  and  shipped,  the  whisky  by  ex- 
press to  Mart  Spurlin  at  Searcy,  Ark.,  where 
It  was  received  by  the  said  Mart  Spurlin.  A 
demurrer  to  the  indictment  was  overruled, 
and  upon  his  trial  appellant  was  convicted 
and  fined  $200,  and  he  has  duly  prosecuted 
this  appeaL 

There  are  several  assignments  of  error, 
and,  among  them,  the  court's  failure  to  sus- 
tain a  plea  of  former  acquittal.  The 'evi- 
dence on  this  point  is  that  on  the  15th  day  of 
December,  1913,  J.  N.  Rachels,  prosecuting 
attorney,  filed  an  Information  with  W.  E. 
Uarlln,  a  Justice  of  the  peace,  charging  ap- 
pellant with  having  solicited  and  received 
an  order  for  intoxicating  liquor  in  Searcy, 
White  county,  Ark.,  on  or  about  the  1st  day 
of  October,  1913.  The  case  was  tried  before 
S.  H.  White,  another  Justice  of  the  peace, 
upon  a  change  of  venue,  and  appellant  was 
acquitted.  A  transcript  of  the  proceedings 
had  before  the  Justice  of  the  peace  was  Intro- 
duced in  evidence,  and  the  Justice  of  the 
peace  who  tried  the  case  tesUfled  that  at  the 
trial  before  him  the  state  of  Arkansas  was 
represented  by  J.  N.  Rachels,  the  prosecuting 
attorney;  that  the  investigation  of  such 
charge  was  not  confined  to  any  particular 
person  or  any  particular  date,  but  covered 
the  full  period  of  12  months  prior  to  the 
filing  of  the  affidavit;  that  there  were  so 
many  witnesses  put  upon  the  stand  that  he 
did  not  remember  who  all  of  them  were. 
This  evidence  appears  to  be  undisputed,  and 
one  of  the  material  witnesses  in  the  trial  be- 
fore the  Justice  of  the  peace  was  T.  N.  San- 
ders, a  brother  of  appellant;  and  the  evi- 
dence at  the  trial  below,  from  which  this  ap- 
peal is  prosecuted,  was  that  the  order,  for 
tbe  receipt  and  transmlsslan  of  wliich  appet 


lant  was  convicted,  was  made  through  the 
instrumentality  of  T.  N.  Sanders. 

At  the  trial  In  the  court  below  appellant 
asked,  among  others,  instruction  numbered 
10,  which  reads  as  follows: 

"The  jury  are  instructed  that  if  you  find  from 
the  evidence  that  defendant  was  arrested  in 
White  county,  Arkansas,  on  the  15th  day  of  De- 
cemEer,  1913,  charged  with  the  same  offense 
contained  in  the  indictment,  and  on  said  trial 
tbe  defendant  was  acquitted,  then  said  acquit- 
tal would  be  a  bar  to  this  prosecution,  and  you 
will  find  the  defendant  not  guilty." 

The  Attorney  General  has  confessed  error. 

S.  Brundidge  and  John  D.  De  Bois,  both  of 
Searcy,  for  appellant.  Wm.  L.  Moose,  Atty. 
Gen.,  and  John  P.  Streepey,  Asst  Atty.  Oen., 
for  the  State. 

SMITH,  3.  (after  stating  the  facts  as 
above).  [1,2]  The  confession  of  error  must 
be  sustained,  and  the  Judgment  miist  not 
only  be  reversed,  but  tbe  cause  must  be  dis- 
missed. As  appears  from  the  statement  of 
facts,  the  undisputed  evidence  la  that  appel- 
lant was  tried  before  a  Justice  of  the  peace, 
and  In  the  attempt  to  secure  a  conviction 
there  the  proof  on  the  part  of  the  state  cov- 
ered a  whole  year,  and  there  was  no  attempt 
made  to  limit  it  to  any  particular  sale  or 
transaction,  and  there  is  no  Intimation  that 
the  prosecution  before  the  Justice  of  the 
peace  was  not  conducted  vigorously  and  in 
entire  good  faith.  The  state  Is  not  required. 
In  prosecutions  of  this  character,  to  limit  its 
proof,  in  the  attempt  to  secure  a  conviction, 
to  any  particular  order,  provided  such  proof 
may  not  extend  to  a  period  of  time  more 
than  one  year  prior  to  the  date  of  tbe  prose- 
cution. The  rule  In  such  cases  Is  well  stated 
in  the  case  of  State  v.  Lismore,  94  Ark.  212, 
126  S.  W.  856,  where  it  was  said: 

"la  the  case  in  which  appellant  was  charged 
with  keeping  a  bawdyhouse .  by  the  information 
filed  before  a  justice  of  the  pence,  the  state  could 
have  shown,  if  it  had  sufficient  evidence,  that 
the  offense  was  committed  within  12  montlia 
before  the  6th  day  of  July,  1909,  the  date  of  the 
filing  of  tbe  information,  and  for  that  purpose 
could  have  adduced  all  the  evidence  of  the  com- 
mission of  such  offenses  within  that  time,  and 
relied  upon  the  whole  proof  for  a  single  convic- 
tion. In  that  case  the  appellant  could  have 
been  convicted  of  any  one  of  the  offenses  proved, 
if  any;  and  such  a  conviction  would  be  a  bar 
to  a  subsequent  Indictment  for  any  offense  of 
which  the  defendant  might  have  been  convicted 
upon  the  testimony  under  the  information  in  the 
first  case." 

Here  a  conviction  might  have  been  had 
under  evidence  heard  by  the  Justice  of  the 
peace,  and  the  confession  of  error  wlU  be  sus- 
tained, and  the  Judgment  reversed,  and  the 
cause  ^dismissed.  .   . 
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GIBBS  V.  SINGFIBIiD.    (No.  1.) 
(Supreme  Court  of  Arkansas.     Nov.  23,  1914.) 

EXECUTOBS  AND    ADUINISTBATOBS    (J  18T*)     — 

Sale  of  Realtt— CoNFiKMATroN. 

A  private  sale  of  his  decedent's  land  by  an 
administrator  without  a  previous  order  of  the 
court,  not  being  authorized  by  statute,  in  view 
of  Kirby's  Dig.  |  3793,  providing  that  probate 
sales  of  real  estate  not  in  substantial  compliance 
with  statutory  provisions  shall  be  voidable,  will 
not  be  confirmed. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  M  5o7-5u9,  606%; 
Dec.  Dig.  {  137.»] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;   G.  W.  Hendricka,  Judge. 

Action  by  W.  A.  Slngfield  against  Jackson 
Gibbs,  administrator  of  the  estate  of  Henry 
Glbbs,  deceased.  From  the  refusal  to  con- 
firm a  private  sale,  defendant  appeals.  Af- 
firmed. 

N.  H.  Nichols  and  0.  T.  Undsey,  both  of 
Uttle  Rock,  for  appellant.  W.  A.  Slngfield, 
of  Little  Rock,  for  appellee. 

Mcculloch,  C.  J.  Appellant's  Intestate, 
Henry  Gibbs,  purchased  a  lot  In  the  dty  of 
Little  Rock  from  one  Nora  Green  for  the 
price  of  1700,  payable  in  installments,  and 
the  vendor  entered  Into  a  written  contract 
of  sale  whereby  the  deed  was  to  be  executed 
upon  the  payment  of  all  of  the  purchase 
price.  The  purchaser  paid  the  major  portion 
of  the  price,  but  died  leaving  an  unpaid  bal- 
ance. The  vendor  instituted  an  action  In  the 
chancery  court  of  Pulaski  county  against  ap- 
pellant, as  administrator,  and  the  heirs  of 
said  decedent,  to  foreclose  the  lien,  and  a 
decree  of  foreclosure  was  rendered  by  the 
chancery  court  The  commissioner  of  the 
court  was  directed  to  sell  the  property  on 
November  2,  1912.  On  that  day,  and  before 
the  hour  set  for  the  sale  by  the  commission- 
er, Cornelia  Armistead  paid  off  the  amount 
of  the  decree  at  the  instance  of  appellant, 
and  he  sold  the  property  to  her  at  private 
sale  for  the  sum  of  $600  and  executed  a  deed 
pursuant  thereto,  llierafter  he  reported  the 
sale  to  the  probate  court,  and  that  court  con- 
firmed the  sale,  but  appellee,  who  had  pur- 
chased the  interest  of  one  of  the  heirs  of 
said  decedent,  appealed  to  the  circuit  court 
from  the  order  of  confirmation.  The  case 
was  heard  In  the  circuit  court  upon  that  ap- 
peal, and  the  court  refused  to  confirm  the 
sale.  Appellant  prosecutes  an  appeal  from 
that  Judgment. 

Other  questions  are  argued,  but  we  think 
the  case  comes  down  to  the  simple  proposi- 
tion whether  a  private  sale,  made  by  hn  ad- 
ministrator without  a  previous  order  of  the 
court,  should  be  confirmed.  The  question 
Is  easy  of  solution.  The  authority  of  an  ad- 
ministrator with  respect  to  sale  of  his  de- 
cedent's land  is  limited  by  the  statute  which 
creates  It,   and   nowhere   In   the   statute   Is 


found  any  authority  for  an  administrator  to 
sell  lands  at  private  sale  or  without  an  order 
of  the  court  The  court  itself  has  no  au- 
thority to  order  a  sale  contrary  to  the  terms 
of  the  statute.  Montgomery  v.  Johnson,  31 
Ark.  74;  Planters'  Mutual  Insurance  Asso- 
ciation V.  Harris,  96  Ark.  222,  131  S.  W.  949. 

Whether  such  a  sale  would,  after  confirma- 
tion, be  treated  as  void,  we  need  ilot  deter- 
mine, for  this  case  involves  only  the  question 
whether  or  not  such  a  sale  should  be  con- 
firmed. 

The  act  of  1891  provides  that  probate 
sales  of  real  estate  "made  pursuant  to  pro- 
ceedings not  in  substantial  compliance  with 
statutory  provisions  shall  be  voidable."  Kir- 
by's Digest,  {  379.3.  Surely  it  needs  no  ar- 
gument to  show  that  a  private  sale,  or  one 
not  previously  ordered  by  the  probate  court. 
Is  not  in  substantia]  compliance  with  the  stat- 
ute, and  should  not  be  confirmed. 

The  Judgment  of  the  circuit  court  is  cor- 
rect and  Is  affirmed. 


HEBERT  et  al.  v.  PELLHEIMBR.     (No.  4.) 
(Supreme  (Tourt  of  Arkansas.     Nov.  23,  1914.) 

1.  Yendob  and  Purchaser  (J  275*)  —  Ven- 
dor's Lien— Assignee  of  Pdbchabe-Monet 

The*  provision  of  Kirby's  Dig.  {  510,  that 
a  vendor's  lien  expressly  reserved  In  a  deed  shall 
inure  to  the  benefit  of,  and  may  be  enforced  by, 
the  assignee  of  the  obligation  given  for  the  pur- 
chase money,  applies  to  the  bona  fide  pnrchaser 
of  part  of  the  negotiable  notes,  recited  by  the 
deed  as  evidencing  the  unpaid  part  of  the  pur- 
chase money. 

[EA.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  772 ;   Dec.  Dig.  f  275.*] 

2.  MoBTaAOBS  (S  151*)  — Vbndob  and  Pdb- 
CHASEB  (8  266*)  —  Vendor's  Lien  — Pbiobi- 

TiES— Assignment  of  Notes— Notice. 

Reconveyance  by  M.  to  O.,  for  a  consider- 
ation -acknowledged  paid,  of  land  which  O. 
had  conveyed  ,to  M.  by  deed  reserving  a  ven- 
dor's lien  as  security  for  the  recited  negotiable 
purchase-money  notes,  does  not  extinguish  the 
lien  as  to  F.,  a  bona  fide  purchaser  of  some  of 
such  notes,  even  as  against  subsequent  mort- 
gagees, whose  only  notice  of  any  right  of  F. 
was,  under  Kirby's  Dig.  i  762,  from  the  record- 
ing of  O.'s  deed  to  M. 

[Ed.  Note. — For  other  cases,  see  Mortgaeos, 
Cent  Dig.  «5  307,  309-311,  814-329.  332-.130; 
Dec.  Dig.  S  151  :*  Vendor  and  Purchaser,  Cent 
Dig.  S§  687,  713-750;    Due.  Dig.  i  266.*] 

3.  Vendor  and  PoRcnASER  (§  265*)  —  Ven- 
dor's Lien  —  Assignment  of  Notes  —  Re- 
coRDiNO  —  "Instrument  Afwcctino  Title 
to  Real  EjStatb." 

Though  the  vendor's  lien  reserved  in  a 
deed  passes  as  an  incident  to  the  purchase- 
money  notes  on  their  assignment,  they  arc  not 
instrnments  affecting  the  title  to  real  estate, 
within  Kirby's  Dig.  {  763,  so  as  to  require  their 
assignment  to  be  recorded  as  against  subsequent 
purchasers  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  492,  700-712;  Dec. 
Dig.  8  26{i.*] 

Appeal  from  Garland  Ohancery  Court;   J. 
P.  Henderson,  Chancellor. 


*Por  other  easei  se«  same  topic  uid  ■eotlon  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  SeriM  *  Rep'r  Induw 
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Suits  by  O.  A.  Hebert  against  Virginia  L. 
Thornton  and  others  and  by  H.  Fellbeimer 
against  W.  S.  Mackey  and  others,  which  were 
on  trial  consolidated.  From  a  Judgment  for 
Fellhelmer,  Hebert  and  Thornton  appeal. 
Affirmed. 

F.  H.  Olmstead  and  wife,  Louisa  Olmstead, 
conveyed  certain  lands  by  warranty  deed  on 
December  1,  1906,  to  W.  S.  Mackey,  for  a 
consideration  of  !fS,500;  the  deed  reciting 
$500  paid  in  cash  and  the  balance  evidenced 
by  150  notes,  for  ?20  each,  due  monthly,  and 
a  vendor's  Hen  reserved  therein  to  secure  the 
payment  of  the  notes.  The  notes  for  the 
deferred  payments  were  negotiable  promis- 
sory notes  for  $20  each,  payable  to  the  order 
of  F.  H.  Olmstead,  with  8  per  cent  Interest, 
and  each  recited  that  It  was  a  certain  number 
of  a  particular  series  of  notes,  aggregating 
$3,000,  mentioned  in  the  deed  of  even  date 
from  Olmstead  to  Mackey  and  secured  by  a 
lien  on  the  property  conveyed,  describing  It 
Fellheimer  purchased  for  value  100  of  these 
notes,  numbered  from  51  to  150,  on  the  4th 
day  of  June,  1907,  in  the  usual  course  of 
trade,  before  maturity,  and  the  same  were 
indorsed  by  Olmstead  and  delivered  to  him. 
On  the  21st  day  of  March,  1908,  Mackey  exe- 
cuted a  deed  of  trnst  upon  the  lands  to  0.  N. 
Rix,  trustee,  to  secure  the  payment  of  an  in- 
debtedness of  $520,  evidenced  by  five  notes  to 
F.  H.  Olmstead.  These  notes  were  assigned 
and  delivered  to  G.  A.  Hebert  on  April  16, 
1908,  as  collateral  to  secure  the  payment  of 
Olmstead's  $500  note  to  him,  and  the  deed  of 
trust  was  marked  "Satisfied"  on  the  margin 
of  the  record  by  F.  H.  Olmstead  on  March  21, 
1010.  On  the  10th  day  of  January,  1910, 
Mackey  reconveyed  the  lands  to  Olmstead  for 
a  recited  consideration  of  $10  and  other 
valuable  considerations,  the  receipt  of  which 
was  acknowledged.  Olmstead  -and  his  wife 
conveyed  the  lands  to  W.  H.  Moore  by  war- 
ranty deed  on  May  4,  1910,  for  |10  and  other 
valuable  considerations,  who,  on  April  7, 
1911,  conveyed  them  to  Louisa'  Olmstead  for 
a  consideration  of  $10  and  the  assumption 
of  the  payment  of  a  certain  deed  of  trust  to 
Jeff  Fletcher.  On  April  8,  1911,  F.  U.  Olm- 
stead and  Louisa,  bis  wife,  e.Yecuted  a  deed 
of  trust  conveying  these  lands  to  C.  Floyd 
Huff,  trustee,  to  secure  the  payment  of  a  note 
for  $2,000,  borrowed  money,  to  Virginia  L. 
Thornton,  cestui  que  trust. 

Hebert  brought  suit  to  foreclose  the  deed  of 
trust  securing  the  notes  held  as  collateral  by 
him  for  the  payment  of  the  $500  due  him 
from  Olmstead,  alleging :  That  Mackey  had 
subsequently  conveyed  the  land  to  Olmstead 
for  a  nominal  consideration  by  deed  of  record 
March  10,  1910,  and  that  the  deed  of  trust 
executed  by  Mackey  to  C.  N.  Rix,  trustee  for 
Olmstead,  to  secure  the  collateral  notes,  was 
duly  recorded.  That  there  appeared  on  the 
margin  of  the  record  of  said  deed  the  nota- 
tion: "Attest:  H.  A.  Whlttlngton,  on  this 
21st  day  of  March,  1910.    I  hereby  acknowl- 
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edge  satisfaction  in  full  and  release  the  prop- 
erty described  in  this  deed  of  trust  F.  H. 
Olmstead."  That  said  entry  was  made  with- 
out authority,  and  that  the  debt  secured  by 
the  deed  of  trust  had  not  been  satisfied. 
That  G.  N.  Rix  was  the  trustee,  the  holder 
of  the  legal  title  to  the  lands,  and  In  law  the 
proper  person  to  satisfy  the  deed  of  trust,  and 
that  the  notation  of  satisfaction  by  Olmstead 
did  not  operate  to  release  the  lands,  nor  to 
the  benefit  of  subsequent  purchasers  and  in- 
cumbrancers. Mrs.  Thornton  answered,  deny- 
ing that  Hebert  held  said  Mackey  notes  as 
collateral,  and  alleged  that  he  failed  to  make 
the  fact  a  matter  of  record,  so  as  to  Impart 
notice  to  subsequent  purchasers,  and  that  the 
satisfaction  of  record  of  said  deed  of  trust 
by  Olmstead  was  valid,  and  released  the 
property  from  the  lien  thereof;  she  having 
loaned  money  on  the  faith  of  the  record,  and 
being  entitled  to  protection  as  an  innocent 
purchaser.  Hebert  amended  his  complaint, 
making  Fellheimer  a  party. 

Fellheimer  filed  suit,  alleging  the  convey- 
ance of  the  land  by  Olmstead  to  Mackey  by 
warranty  deed,  reciting  the  reservation  of 
a  lien  for  the  payment  of  the  remainder  of 
the  purchase  money  evidenced  by  the  150  $20 
notes,  and  that  each  note  recited  also  reten- 
tion of  the  vendor's  lien  on  the  land,  with 
description  thereof;  that  before  maturity. 
In  dae  course  of  trade,  and  for  a  valuable 
consideration  he  purchased  100  of  the  said 
notes  numbered  from  51  to  150,  from  Olm- 
stead, who  indorsed  and  delivered  them  to 
him  and  asked  for  a  foreclosure  of  the  ven- 
dor's lien.  Mackey,  Olmstead,  and  Thornton 
were  made  parties  to  this  suit.  Thornton 
answered  this  complaint,  admitting  the  exe- 
cution of  the  notes  and  deeds,  but  denied  that 
Fellheimer  was  the  legal  holder  of  the  notes, 
and  alleged  that  the  said  owner  paid  the 
notes  and  the  lien  was  extinguished  by  subse- 
quent conveyance  from  Mackey  to  Olmstead, 
that  she  had  the  title  examined  by  a  compe- 
tent attorney,  and  afterwards,  upon  his  report 
that  the  title  was  good,  made  her  loan  of 
$2,000,  and  asked  that  her  lien  be  declared 
paramount  to  that  of  FeUhelnier.  The  two 
cases  were  consolidated  on  trial,  and  the 
court  directed  a  foreclosure  of  all  liens  and 
mortgages,'  and  declared  Fellheimer's  lien 
superior  to  that  of  both  the  appellants,  and 
the  Hen  of  Thornton  superior  to  Hebert,  and 
ordered  the  proceeds  of  the  sale  distributed 
accordingly;  and  from  this  judgment  He- 
bert and  Thornton  apipealed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellants. James  E.  Hogue,  of  Hot  Springs, 
for  appellee. 


KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  A  vendor's  lien  was  retained  in 
the  recorded  deed  from  Olmstead  to  Mackey 
to  secure  the  unpaid  purchase  money  evi- 
denced by  the  150  $20  negotiable  promissory 
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notes,  as  recited  in  the  deed,  and  Felltaelmer, 
in  the  usual  course  of  trade,  for  value,  and 
before  maturity,  purchased  100  of  said  notes, 
and  the  same  were  Indorsed  and  delivered  to 
bim.  By  said  purchase  he  became  the  inno- 
cent holder  thereof  and  entitled  to  enforce 
the  Hen  for  their  payment  Section  610,  Klr- 
by's  Digest;  Smith  v.  BuQer,  72  Ark.  350,  80 
S.  W.  580;  Pullen  v.  Ward,  60  Ark.  90,  28 
S.  W.  1084. 

[2, 3]  The  later  reconveyance  of  these  lands 
from  Mackey  to  Olmstead,  for  a  recited  con- 
sideration acknowledged  received,  did  not 
have  effect  to  displace  the  Hen,  nor  deprive 
Fellhelmer,  the  bona  flde  holder  of  the  pur- 
chase-money notes,  to  whom  It  passed  as  an 
Incident  of  the  transfer  of  the  notes,  of  the 
benefit  thereof  and  the  right  to  enforce  same. 
Fellhelmer  had  no  authority  to  prevent  any 
such  conveyance,  and  all  those  who  took  or 
were  Interested  in  the  different  conveyances 
of  the  property  after  Olmstead's  deed  to 
Mackey,  reciting  a  portion  of  the  considera- 
tion unpaid  and  expressly  retaining  a  lien 
to  secure  the  payment  thereof,  was  recorded, 
were  necessarily  affected  with  notice  of  the 
lien  retained  for  the  benefit  of  the  vendor 
and  the  assignee  to  any  of  the  purchase-mon- 
ey notes.  Sections  762,  763,  Kirby's  Digest; 
Tnrman  v.  Sanford,  69  Ark.  95,  61  S.  W.  167; 
Green  v.  Maddox,  97  Ark.  402,  134  S.  \V.  931. 

Although  the  lien  reserved  in  the  face  of 
the  deed  to  secure  the  payment  of  the  pur- 
chase-money notes,  passing  as  an  incident 
thereto  upon  the  assignment  of  the  notes,  ]a 
analogous  to  a  mortgage  executed  to  secure 
the  payment  of  a  note,  and  controlled  by  the 
same  rules  of  law  (Pullen  v.  Ward,  supra), 
still  the  notes  are  not  instruments  affecting 
the  title  to  real  estate  within  the  meaning 
of  the  recording  act,  and  no  record  of  them, 
nor  their  transfer,  is  required  by  it  The  law 
does  not  require  a  notation  of  the  assignment 
of  the  purchase-money  note  made  upon  the 
margin  of  the  record  of  the  deed  reserving 
the  lien,  and  the  purchaser  of  said  notes  ac- 
quired the  right  to  enforce  the  Hen  for  the 
payment  thereof  superior  to  any  right  there- 
after acquired  by  Hebert  and  Qliomton  un- 
der their  contracts.  The  lien  passes  with 
the  transfer  of  the  notes,  and  expires  when 
they  are  paid. 


It  is  argued  that  the  recorded  reconvey- 
ance of  the  land  by  Mackey  to  Olmstead,  for 
e  consideration  acknowledged  paid,  released 
the  vendor's  lien  i^eserved  in  his  deed  for  the 
payment  of  the  purchase  money,  and  that 
subsequent  purchasers  and  lienholders  conld 
not  but  have  understood  therefrom  that  the 
consideration  in  the  first  deed  was  paid  and 
the  lieu  extinguished.  Said  deed,  however, 
did  not  recite  that  the  said  consideration  was 
paid,  nor  was  there  any  notation  upon  the 
margin  -of  the  record  of  the  deed  reserving 
the  Uen  indicating  that  such  was  the  fact. 
It  is  also  true  tliat  the  record  did  not  dis- 
close the  transfer  of  these  purchase-money 
notes,  nor  the  owner  thereof;  but  it  did  dis- 
close tliat  a  lien  was  retained  for  their  pay- 
ment, wMcb  inures,  under  the  law,  to  the  as- 
signee of  the  notes  without  any  record  nota- 
tion of  the  assignment  made.  It  is  also  well 
known  that  the  maker  of  a  negotiable  note 
takes  the  risk  of  payment  of  It  to  the  payee 
and  is  not  discharged  from  his  obligation  to 
the  holder  thereof  if  it  has  been  transferred. 
Koen  V.  MUler,  106  Ark.  156,  160  S.  W.  412. 
It  was  there  said: 

"A  mortgagor,  executing  a  mortgage  as  secu- 
rity for  a  negotiable  note.  Is  charged  with  knowl- 
edge that  the  note  is  negotiable,  and  he  makes 
payments  to  the  original  mortgagee  without  the 
production  of  the  note  at  his  penl,  and  the  pay- 
ments BO  made  are  of  no  effect  as  against  an  in- 
dorsee thereof,  who  had  possession  at  the  time 
the  payments  were  made. 

Appellants  cannot  complain  that  Fellhelm- 
er gave  them  no  notice  that  he  was  the  own- 
er of  the  purchase-money  notes,  with  the  right 
to  enforce  the  Uen  for  payment,  since  noth- 
ing more  is  required  of  him  by  the  law  than 
that  Ms  Uen  shall  be  expressly  reserved  in  tbe 
deed  retaining  it 

The  state  of  this  record  does  not  appear  to 
require  a  decision  of  the  question,  as  between 
appellants,  whose  Uen  Is  superior,  and,  fur- 
thermore. It  discloses  that  the  lands  were 
sold  and  purchased  by  appellee  for  a  much 
less  sum  than  his  Judgment  called  for,  thus 
precluding  the  possibility  of  either  of  appel- 
lants obtaining  anything  from  the  proceeds 
of  the  sale  without  regard  to  the  priority  of 
the  lien.  The  question  as  between  them  Is 
not,  therefore,  decided. 

Finding  no  error  In  the  record,  tbe  decree 
is  affirmed. 
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POTTER  T.  GARRISON  et  aL 

(Conrt  of  Appeals  of  Kentucky.    Dec.  8,  1914.) 

Appeai.  and  Erbob  (8  56*)— Jcbisdictton  of 
Coum  OF  Affkals  —  Amount  ir  Contbo- 

TBB8T. 

An  appeal  from  an  otder  denying  a  motion 
for  judgment  for  plaintiff  for  $4  and  costs,  not- 
withstanding the  verdict  for  defendant,  fol- 
lowed by  a  judgment  of  dismissal  of  the  peti- 
tion, is  not  within  the  jurisdiction  of  the  Court 
of  Appeals  because  it  involves  only  $4,  exclusive 
of  interest  and  cost.  v 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  266;    Dec.  Dig.  {  66.*] 

Appeal  from  Circuit  Court,  Clay  County. 

Action  by  N.  C.  Potter  against  John  B. 
Garrison  and  another.  From  an  orfler  deny- 
ing a  motion  for  Judgment  for  plaintiff  not- 
withstanding the  verdict,  be  appeals.  Dis- 
missed. 

D.  K.  Rawlings,  of  London,  and  Rawllnga 
&  Wright,  of  Manchester,  for  appellant  A. 
B.  Hampton,  of  Manchester,  for  appellees. 

NUNN,  J.  Appellant  sued  to  recover  $2,- 
400  damages  for  trespass  alleged  to  have 
been  committed  by  appellees  in  the  way  of 
cutting  and  destroying  timber  growing  on 
appellant's  land.  The  appellees,  by  answer, 
denied  the  trespass,  except  an  admission  that 
they  may  have  cut  two  of  appellant's  trees, 
and  that  their  value  was  not  more  than  $4. 
The  Jury  returned  a  verdict  for  appellees, 
and  Judgment  was  entered  thereon  dismiss- 
ing the  petition.  No  appeal  Is  prayed  from 
that  Judgment,  and  there  was  no  motion  for 
a  new  trial  nor  bill  of  exceptions.  Immedi- 
ately after  the  judgment  was  entered,  the  ap- 
pellant entered  the  following  motion: 

"Now  comes  plaintiff,  N.  C.  Potter,  the  jury 
herein  on  yesterday  having  made  a  verdict  for 
the  defendants,  and  moves  the  court  to  enter  in 
her  favor  a  judgment  against  the  defendants  for 

S;  and  the  cost  of  this  action,  notwitbstand- 
g  the  verdict  of  the  jury." 

The  court  heard  and  considered  the  mo- 
tion, and  entered  the  following  order: 

"The  plaintiff,  N.  C.  Potter,  having  entered 
her  motion  for  a  judgment  for  S4  and  cost 
against  the  defendants  notwithstanding  the  ver- 
dict of  the  jury,  and  the  court  having  ccmsider- 
ed  the  same,  now  overrules  the  same,  to  wliich 
ruling  of  the  conrt  the  plaintiff,  N.  C.  Potter, 
objects  and  excepts  and  prays  an  appeal  to 
the  Conrt  of  Appeals,  which  is  now  granted." 

Since  the  amount  In  controversy  on  ap- 
peal, exclusive  of  Interest  and  cost.  Is  only 
$4,  we  are  without  jurisdiction  to  consider  It, 
and  the  motion  of  appellees  to  dismiss  must 
therefore  be  sustained. 


KOEHLER  et  aL  v.  ALMT  «t  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  8,  1914.) 

1.  Pbattdb,  Statutb  of  (f  128*)  —  iNTKaesT 
iM  Lard— SnxBKNDfeB. 

Where  a  deed  was  given,  admittedly  as  se- 
curity for  a  debt,  it  cannot  be  changed  by  a 


sMisequent  parol  agreement,  so  aa  to  make  it 

an  absolute  transfer  of  the  title. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  S§  83.  278;  Dec.  Dig.  |  128.*] 
2.  Trusts  (J  110*)  —  Constbuctive  Tbust  — 

PUBCHASB   AT  JUDIOIAX  SaIJE— SlTFFICIENOT 
OF    £>VIOKNOE. 

Evidence,  in  an  action  wherein  plaintiff 
Bought  to  enforce  a  constructive  trust  m  land, 
held  to  show  that  defendant  had  purchased  the 
land  at  a  judicial  sale  in  proceedings  against 
plaintiff,  and  had  taken  title  in  his  son's  name 
pursuant  to  an  agreement  with  plaintiff  that 
he  would  so  purchase  and  would  bold  the  land 
in  trust  as  security  for  a  debt  owed  to  him  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  160;   Dec.  Dig.  §  110.*) 

Appeal  from  Circuit  Court,  Laurel  County. 

Suit  by  E.  L.  Koehler  and  others  against  A. 
A-  Almy  and  others.  From  Judgment  for 
defendants,  plaintiffs  appeal.  ReTersed  and 
remanded. 

Hazlewood  &  Johnson,  of  London,  for  ap- 
pellants. Cl  C.  Williams  and  H.  J.  Johnson, 
both  of  London,  for  appellees. 

HOBSON,  C  J.  On  AprU  19,  1904,  Eliza- 
beth May  conveyed  to  E.  L.  Koehler  a  tract 
containing  44%  acres  of  land  In  Laurel  coun- 
ty in  part  payment  for  which  he  executed 
two  notes  each  for  $406.79.  One  of  these 
notes  was  assigned  to  the  East  Bernstadt 
Banking  Company.  On  August  20,  1004, 
Koehler  executed  to  A.  A.  Almy  a  mortgage 
on  the  land  to  secure  a  debt  of  $800.  He 
failed  to  pay  the  purchase-money  notes  or 
the  mortgage  and  in  addition  Incurred  a  debt 
to  the  Banking  Company  of  $400.65.  A  suit 
was  brought  to  sell  the  land  for  the  debts,  a 
Judgment  of  sale  was  entered  on  February  8, 
1906.  On  August  20, 1906,  and  before  the  or- 
der of  sale  had  been  executed,  Koehler  con- 
veyed to  A.  A.  Almy  a  tract  of  laud  be  owned 
in  Garrard  county  containing  225  acres.  The 
deed  is  absolute  on  Its  face,  and  recites  a 
consideration  of  $300  In  hand  paid.  The  or- 
der of  sale  of  the  Laurel  county  land  referred 
to  was  executed  on  September  10,  1906  The 
land  was  appraised  at  $3,000,  and  was 
bought  by  S.  W.  Almy,  the  son  of  A.  A. 
Almy,  for  $1,731.90,  A.  A.  Almy  signing  the 
bond  of  his  son  for  the  purchase  money.  On 
February  14,  1908,  S.  W.  Almy,  who  had  re- 
ceived a  commissioner's  deed,  conveyed  to 
Henrietta  Koehler,  the  mother  of  E.  L.  Koeh- 
ler, 35  acres  of  the  land,  retaining  the  coal 
and  mineral  rights.  On  February  24,  1908, 
he  conveyed  to  his  mother,  Mary  E.  Almy, 
the  remainder  of  the  tract  On  June  25, 
1908,  he  made  a  lease  of  the  coal  under  the 
36  acres  to  W.  R.  Grant  Shortly  thereafter, 
or  about  that  time,  A.  A.  Almy  and  wife  sold 
to  Green  Reed,  Annie  Huston,  and  Russell 
Farris  a  part  of  the  land  conveyed  by  S.  W. 
Almy  to  his  mother,  Mary  E.  Almy,  and  A. 
A.  Almy  received  therefrom  $950  In  addi- 
tion to  $600  wblch  was  paid  A.  A.  Almy  by. 
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Henrietta  Koehler  when  tbe  deed  was  mad6 
to  her  on  February  14,  1908.  On  October  13, 
1910,  Henrietta  Koehler  conreyed  back  to 
Mary  E.  Almy  the  35  acres  conveyed  to  her 
In  settlement  of  a  Judgment  in  her  favor  en- 
forcing the  lien  retained  in  the  deed ;  and  on 
July  3,  1911,  E.  L.  Koehler  and  his  mother, 
Henrietta  Koehler,  brought  this  suit  against 
A.  A.  Almy,  Mary  E.  Almy,  his  wife,  and 
S.  W.  Almy,  his  son;  charging  in  sulMstance 
that  the  deed  for  the  Garrard  county  land 
was  executed  as  a  mortgage,  and  that  A.  A. 
Almy  had  sold  from  the  land  soon  after  be 
got  the  deed  timber  for  which  he  received 
$300,  but  that  he  refused  to  reconvey  the  land 
and  was  claiming  it  as  his  own.  The^  also 
charged  as  to  the  Lanrel  county  tract  that  A. 
A.  Almy  agreed  to  buy  in  the  land  at  the  sale 
on  September  10,  1906,  for  E.  L.  Koehler, 
agreeing  that  he  would  have  the  purchase 
made  in  the  name  of  his  son,  so  that  he  could 
sign  the  sale  bond  as  surety,  and  agreeing 
that  he  would  hold  the  property  for  Koehler 
and  deed  it  back  to  him  as  soon  as  his  money 
was  paid,  that  the  sales  of  the  different  parts 
of  the  land  above  referred  to  were  made 
under  this  agreement,  A.  A.  Almy  agreeing  to 
credit  the  purchase  money  so  received  on  the 
amount  he  had  paid  on  the  sale  bond.  The 
defendants  filed  answer,  controverting  the  al- 
legation of  tbe  petition.  Proof  was  taken, 
and  on  final  hearing  the  circuit  court  dismiss- 
ed the  petition,  and  the  plaintiffs  appeal. 

[1]  As  to  the  Garrard  county  land,  the  tes- 
timony of  A.  A.  Almy  himself  shows  very 
clearly  that  tbe  deed  was  a  mortgage.  He 
says: 

"I  think  that  at  the  time  the  deed  was  made 
we  both  considered  it  as  security  for  $300,  and 
I  am  sure  that  I  so  held  it  until  tbe  date  of 
our  final  settlement  on  March  2,  1909,  when 
Koehler  gave  up  his  interest  in  it  and  took 
credit  on  his  open  account  for  $300,  which 
he  had  previously  received.  In  other  words, 
before  we  stated  the  final  account,  we  both  in- 
tended it  to  be  a  mortgage,  and  after  that  time 
we  intended  it  to  be  a  deed." 

A  statement  of  the  final  account  was  made 
nearly  three  years  after  the  deed  was  exe- 
cuted, and  if  the  instrument  was  a  mortgage 
until  that  time.  It  still  remains  so.  Koehler 
denies  the  parol  agreement  to  give  up  the 
land,  and  the  proof  shows  that  it  was  then 
worth  $000.  We,  therefore,  conclude  that 
this  deed  must  be  adjudged  a  mortgage. 

[2]  As  to  the  other  tract  of  land,  Koehler's 
statements  as  to  tbe  agreement  by  Almy  to 
buy  tbe  land  for  him  are  confirmed  by  tbe 
testimony  of  three  or  four  disinterested  wit- 
nesses who  testified  to  statements  made  by 
Almy  and  his  son  confirming  the  testimony  of 
Koehler.  While  Almy  denies  making  these 
statements,  the  witnesses  are  not  otherwise 
impeached,  and  their  testimony  is  confirmed 
by  circumstances  of  no  little  weight  Koeh- 
ler has  remained  in  possession  of  the  prop- 
erty at  all  times,  and  brought  this  suit  to 
prevent  Almy  from  disturbing  him  in  his  pos- 
session.    B«  waB  consulted  aa  to  the  sales 


made  of  tbe  property,  and  when  bis  mother 
got  tbe  $600,  be  went  to  Almy,  telling  him 
that  bis  mother  could  pay  $600  on  the  land, 
that  he  could  borrow  the  remainder  of  tbe 
money  from  another,  and  that  be  wanted 
Almy  to  deed  the  land  back  then.  To  this 
Almy  replied  by  asking  him  if  his  money 
was  not  as  good  as  the  other  man's.  In  ad- 
dition to  this  it  is  now  conceded  by  Almy  that 
he  took  tbe  deed  for  tbe  Garrard  county  land 
as  a  mortgage;  this  deed  was  made  only 
about  two  weeks  before  the  sale  of  tbe  Lau- 
rel county  land.  Koehler  was  running  a 
sawmill;  Almy  was  selling  the  lumber  he 
cut  If  the  Garrard  county  land  was  a  mort- 
gage, It  is  reasonable  that  the  purchase  of 
the  Laurel  county  land,  which  was  Koehler's 
home  place,  was  also  a  security  for  debt;  for 
Almy  at  that  time  was  evidently  carrying 
Koehler,  who  was  not  a  good  business  man, 
and  seems  to  have  understood  very  imper- 
fectly his  business.  His  mother,  who  was 
73  years  old,  is  a  German,  and  cannot  speak 
English;  while  E.  L.  Koehler  was  born  in 
this  country;  they  speak  German  in  their 
home,  and  be  seems  to  have  bad  unbounded 
confidence  In  Almy,  and  to  have  little  un- 
derstood the  form  of  tbe  transactions  above 
referred  to.  On  the  whole  case  we  are  satis- 
fled  that  the  purchase  at  the  Judicial  sale 
was  made  in  trust  for  Koehler,  and  that  all 
the  subsequent  transactions  must  be  regard- 
ed as  ostensibly  made  by  Almy  for  the  pur- 
pose of  carrying  out  this  arrangement  Koeh- 
ler was  entitled  to  redeem  the  property  at 
that  sale;  a  few  months  later  he  signed  a 
writing  to  Almy  without  consideration,  waiv- 
ing his  right  of  redemption,  evidently  for  tbe 
purpose  of  enabling  Almy  to  sell  off  tbe  lots 
and  pave  the  way  for  Koehler  to  redeem  the 
property.  We,  therefore,  conclude  that  Almy 
held  the  property  In  trust  for  Koehler,  and 
when  it  was  put  in  tbe  name  of  bis  son,  or 
in  the  name  of  his  wife,  the  trust  still  fol- 
lowed It;  for  the  son  and  the  wife  were  sim- 
ply tbe  agents  of  A.  A.  Almy,  and  acting  for 
him.  We  have  often  held  that  such  a  con- 
structive trust  may  be  enforced.  Parker  v. 
Catron,  -120  Ky.  145,  85  S.  W.  740,  27  Ky. 
Law  Rep.  630,  117  Am.  St  Rep.  675;  Ware 
v.  Bennett,  143  Ky.  743,  137  S.  W.  532,  and 
cases  cited. 

On  tbe  return  of  tbe  case  to  the  drcait 
court  a  Judgment  will  he  entered  that  botb 
tracts  of  land  are  held  in  trnst  for  E.  L. 
Koehler,  and  the  case  will  be  referred  to  tbe 
commissioner  to  determine  the  amount  due 
from  Koehler  to  Almy  on  either  tract  and 
Judgment  will  be  entered  in  favor  of  Almy, 
enforcing  a  lien  on  each  tract  for  the  amount 
found  due  him. 

The  deed  from  Henrietta  Koehler  to  Mary 
E.  Almy  will  be  treated  aa  made  to  rescind 
the  conveyance  from  S.  W.  Almy  to  her  and 
tn  settlement  of  the  JudgmMit  against  her, 
for  the  purpose  of  restoring  the  status  as  it 
existed  when  tbe  conveyance  by  &  W.  Almy 
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to  Henrietta  KoetUo'  was  made.  B.  U  Koeh- 
ler  will  be  credited  In  tbe  settlement  with 
tbe  amount  paid  by  bis  mother,  less  the  velae 
of  the  lot  deeded  to  ber  in  the  settlement 
The  settlements  between  A.  A.  Almy  and  E. 
L.  Koehler  are  presumed  Correct,  and  the 
burden  Is  upon  Koehler  to  show  mistake  or 
fraud.  A.  A.  Almy  will  be  credited  by  any 
taxes  be  paid  on  the  property  with  interest, 
and  be  will  transfer  to  E.  Ij.  Koehler  the 
coal  lease. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


CHILDERS  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1914.) 

1.  Cbiminal  Law  (i  1023*)— AppxaI/— Ebbobb 
Reviewable. 

Dnder  Or.  Code  Prac.  §  281,  providinE  that 
the  decisions  of  the  court  upon  challenges  to 
the  panel  and  for  cause  shall  not  be  subject  to 
exception,  irregularities  in  the  manner  of  ob- 
taining or  selecting  the  panel  are  not  available 
on  appeal. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2583-2598;  Dec.  Dig.  f 
1023.*] 

2.  HomciDE  (f  16e»)— Evidence  — Admissi- 
BiLiTT— Motive. 

Where  a  wife  was  accused  of  killing  her 
bntband,  and  the  state's  case  rested  upon  cir- 
cumstantial evidence,  the  wife  denying  any  com- 
plicity in  the  crime,  evidence  that  the  wife  de- 
aired  to  be  rid  of  her  husband  and  frequently 
cursed  him  and  threatened  to  kill  him  is  ad- 
missible on  the  question  of  motive,  altlioDgh  the 
wife  is  entitled  to  rebut  such  evidence  and  show 
that  her  marriage  relations  were  happy. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Ont.  Dig.  11  320-331;   Dec.  Dig.  J.166.*] 

3.  Homicide  (J  166*)  —  Evidence  —  Aniassi- 

BILITY. ^ 

Where  a  wife  was  charged  with  killing  her 
hosband,  evidence  of  difficulties  with  her  hus- 
band several  years  before  the  homicide  is  not 
too  remote;  the  length  of  time  going  to  its 
weight,  rather  than  admissibility. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
frat  Dig.  SS  320-331 ;   Dec.  Dig.  g  166.*] 

4.  Cbivihal  Law  (|  673*)  —  Evidence  —  Ad- 

WSSIBILITT- InSTBUCTIONS. 

In  a  prosecution  for  homicide,  where  evi- 
dence was  admitted  which  showed  ill  feeling 
on  the  part  of  accused  toward  deceased,  but  did 
not  show  independent  crimes,  tlie  court  need 
not,  at  the  time  of  its' introduction,  charge  tbe 
jnty  that  it  was  competent  only  on  the  ques- 
tion of  motive. 

(Ed.  Note.— For  other  cases,  ses  Criminal 
Law,  Cent  Dig.  SJ  1597,  1872-1876;  Dec.  Dig. 
167^*] 

5.  Homicide    (|  163*)  —  Bvideuck  —  Oood 
Chabacteb. 

Where  a  wife,  charged  with  killing  her 
hnst>and,  claimed  that  bis  quarrelsome  and 
abusive  conduct  to  his  own  family  accounted 
for  the  quarrels  and  trouble  between  them,  tes- 
tified to  by  the  state's  witnesses,  such  evidence 
was  not  a  general  attack  on  his  character  which 
would  authorize  the  state  to  introduce  evidence 
of  liis  good  character. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  (f  310-317;    Dec.  Dig.  g  168.*1 


6.  Gbiminai.  Law  Q  684*)- Bvidewob  — Ad- 

lasSIBILITT. 

While  both  the  state  and  the  defense  should 
introduce  in  chief  all  evidence  tending  to  sup- 
port their  respective  contentions,  tbe  court  may 
m  its  discretion  allow  the  introduction  in  re- 
buttal of  evidence  which  should  have  been  intro- 
duced in  chief. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1616,  1618;  Dec.  Dig.  { 
684.*! 

7.  Criminal  Law  (S  1153*)— Appeal  —  Dis- 
cbetion  of  Tbial  Goubt  —  Obdbb  of  Re- 
CEiviNO  Evidence. 

Unless  an  abuse  is  shown,  the  act  of  the 
trial  court  in  allowing  the  introduction  in  re- 
buttal of  evidence  which  should  have  been  intro- 
duced in  chief  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  tl  3061-3066;  Dec.  Dig.  | 
1153.*1 

8.  WlTNESSEB  (J  ^*)— CONTBADICTION. 

Where  accused's  mother,  who  testified  in 
her  behalf,  denied  that  she  told  accused  not  to 
admit  killing  her  husband,  the  state  may  prop- 
erly in  rebuttal  introduce  evidence  contradict- 
ing the  witness. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1273.  1275;   Dec  Dig.  {  405.*] 

9.  Witnesses  (|  407*)— Rebuttal  of  Con- 
tbadictobt  evidence. 

Where  the  state  in  rebuttal  introduces  ma- 
terial evidence  to  contradict  accused's  witness- 
es, accused  is  entitled  to  an  opportunity  to  meet 
the  rebutting  evidence. 

[B!d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1280,  1282;  Dec  Dig.  i  407.*] 

10.  Cbiminal  Law  (|  719*)— Trial  —  Abqd- 
UENT  OF  Counsel. 

It  is  highly  improper  for  attorneys  for  th« 
state  to  call  the  attention  of  the  jury  to  mate- 
rial evidence  that  the  court  excluded  from  their 
consideration. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1669;   Dec  Dig.  «  719.*] 

11.  Cbiminal  Law  ({§  711,  1164*)— TbiaI/- 
Abquments  of  Counsel  — •  Dibcbetion  of 

COUBT. 

It  is  within  the  discretion  of  tbe  trial  court 
to  determine  what  is  a  reasonable  time  for  ar- 
gument, and  its  discretion  will  not  be  reviewed 
unless  abused. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1657,  3059;  Dec.  Dig.  U 
711,  1154.*] 

12.  Cbiminal  Law  ((  711*)— Te14L  — Abou- 
uent  of  Counsel. 

A  reasonable  time  should  be  allowed  for 
argument  and  it  is  improper,  where  a  large 
number  of  witnesses  were  examined  and  much 
conflicting  evidence  heard,  to  restrict  the  par- 
ties to  an  hour  a  side. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1657;  Dec.  Dig.  I  711.*] 

Appeal  from  Circuit  Court,  Knox  County. 

Nora  Childers  was  convicted  of  voluntary 
manslaughter,  and  she  appeals.  Reversed 
and  remanded. 

Black,  Black  A  Owens,  Golden  &  Lay,  J.  D. 
Tuggle,  V.  C.  McDonald,  C.  Powers,  and  B. 
B.  Golden,  all  of  Barbourville,  for  appellant. 
Jaa  Gamett  Atty.  Gen.,  Chas.  H.  Morris, 
Asst  Atty.  Gen.,  and  J.  M.  Robalon,  of  Bar- 
bourville, for  tbe  Commonwealth. 
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CARROIilj,  J.  The  appellant,  Nora  Chll- 
ders,  under  an  Indictment  charging  her  and 
Nelson  Berry  and  Joe  Berry  with  the  mur- 
der of  Charles  Childers,  was  found  guilty  of 
voluntary  manslaughter,  and  from  the  Judg- 
ment on  the  verdict  she  prosecutes  this  ap- 
peal, asking  for  a  new  trial. 

The  deceased,  Charles  Childers,  and  the  ap- 
pellant, Nora  Childers,  had  been  married 
about  eleven  years,  and  were  living  together 
In  the  dty  of  Barbourvllle  as  husband  and 
wife  at  the  time  of  his  death,  in  December, 
1912,  which  resulted  from  wounds  inflicted 
by  pistol  shots  while  he  was  at  the  house  of 
Joseph  Berry,  who  was  the  father  of  his  wife. 
At  the  time  of  tHe  shooting,  from  the  effect 
of  which  Charles  Childers  almost  immediate- 
ly died,  there  was  present  in  the  room  where 
it  occurred,  at  about  6  o'clock  in  the  evening, 
Joseph  Berry  and  his  wife,  the  mother  of 
the  appellant.  Nelson  Berry,  her  brother,  and 
his  wife,  and  the  appellant  and  her  daughter, 
Georgia  Childers,  a  child  about  nine  years  of 
age. 

It  was  the  theory  of  the  commonwealth, 
supported  by  evidence,  that,  when  the  deceas- 
ed opened  the  door  and  walked  into  the  room 
in  which  these  people  were  seated,  the  ap- 
pellant first  shot  him  twice  with  a  pistol, 
and  then  Nelson  Berry  shot  him  twice,  after 
which  Joe  Berry  fired  two  other  shots  that 
struck  him ;  and  that  be  was  killed  without 
provocation  and  pursuant  to  an  arrangem^it 
or  conspiracy  between  the  Berrys  and  appel- 
lant. 

While  the  theory  of  the  defense  was  that 
the  deceased  came  into  the  room  in  a  drunk- 
en, threatening  manner  and  caught  the  ap- 
pellant in  the  hair  of  her  head  with  his  left 
hand,  Jerking  her  out  of  the  seat,  and  at  the 
same  time  cursing  her,  while  be  had  his 
right  hand  in  his  right-hand  pants  pocket; 
that,  when  this  assault  was  made  on  appel- 
lant, her  brother.  Nelson  Berry,  took  bold 
of  the  deceased,  who  thereupon  turned  from 
his  wife  and  approached  Joseph  Berry  in  a 
threatening,  violent  manner ;  and  that  Joseph 
Berry  then  shot  him  five  times,  no  other 
shots  being  fired. 

With  this  brief  statement,  we  will  at  once 
take  up  the  grounds  relied  on  for  reversal: 

[1]  1.  It  appears  from  the  bill  of  excep- 
tions that  on  the  trial  of  the  case,  after  the 
regular  panel  had  been  exhausted,  the  court 
directed  the  sheriff,  S.  L.  Lewis,  to  proceed 
to  Wilton  and  on  Indian  creek  around  Wil- 
ton In  Knox  county  and  summon  45  men  to 
appear  In  the  court  for  Jury  service,  to  which 
direction  the  attorneys  for  appellant  ob- 
jected and  excepted;  but  the  court  stated 
that  the  dtiiEens  around  Indian  creek  and 
Wilton  were  as  fair-minded  as  In  any  part 
of  the  county  and  knew  as  little-  about  this 
case  as  people  in  any  part  of  the  county,  and 
thereupon  the  sheriff,  in  accordance  with 
the  directiona  oX  the  court,  proceeded  to  sum- 


mon from  that  part  of  tbe  county  indicated 
the  requisite  number  of  Jurors.  After  this, 
other  objections  to  the  Jurors  so  summoned 
and  to  the  panel  were  made  and  overruled. 

The  action  of  tbe  court,  in  ordering  a  Jury 
to  be  summoned,  has  been  left  by  sectlMi  281 
of  the  Criminal  Code  to  the  discretion  of  the 
trial  Judge,  and  Is  not  subject  to  exception 
or  review  on  appeal.  This  section  provides 
that: 

"The  decisions  of  tbe  court  upon  challenji^es 
to  tbe  panel,  and  for  cause,  or  upon  motions  to 
set  aside  an  indictment,  shall  not  be  subject  to 
exception." 

And  we  have  uniformly  ruled  that  error, 
if  there  be  one,  in  tbe  manner  of  obtaining 
or  selecting  the  panel,  is  not  available  in 
this  court  Deaton  v.  Com.,  157  Ky.  308,  163 
S.  W.  204.  It  might  further  here  be  repeated 
what  was  said  concerning  this  section  in  El- 
lis v.  Com.,  146  Ky.  715,  143  S.  W.  425: 

"It  must  be  admitted  that  this  section  and 
the  construction  given  to  it  places  great  and 
unrestrained  power  in  tbe  bands  of  the  trial 
judge  in  the  selection  of  a  jury,  but  it  is  not 
to  be  assumed  that  a  judge  will  exercise  it  in 
an  arbitrary  or  unjust  manner  or  so  abuse  his 
office  or  discretion  as  to  knowingly  or  purpose- 
ly deny  either  to  the  commonwealth  or  to  the 
accused  the  right  to  select  a  jury  in  the  mode 
pointed  out  in  the  Code  and  statutes.  But. 
however  tliis  may  be,  it  is  certain  that  in  this 
case  tbe  trial  judge  did  nothing  to  affect  either 
the  rights  of  appellant  or  the  commonwealth." 

[2]  2.  For  tbe  purpose  of  showing  the  mo- 
tive that  tbe  appellant  had  for  killing  or  aid- 
ing in  tbe  killing  of  her  husband,  Mrs.  Hig- 
nlte,  a  witness  for  the  commonwealth,  over 
the  objection  of  counsel  for  the  appellant, 
was  permitted  to  testify  about  a  scene  and 
conversation  tliat  she  saw  and  heard  between 
appellant  and  the  deceased  some  six  years 
before  he  was  shot  and  killed.  Tliia  witness, 
after  testifying  that  she  was  well  acquainted 
with  the  parties,  who  were  at  that  time  con- 
ducting a  store,  said: 

"One  evening  I  went  in  their  store,  and  Mr. 
and  Mrs.  Childers  were  there  alone.  It  was 
after  I  had  had  supper,  and  I  went  in,  and  Mrs. 
Childers  looked  lilce  she  was  mad.  I  says. 
'Nora,  what  is  the  matter  with  you?'  And 
she  looked  at  Mr.  Childers  and  cursed  him  and 
said  he  had  said  a  girl  tliat  passed  was  pretty 
and  called  the  girl  a  vile  name.  I  says:  l^at 
la  not  anything;  she  is  just  a  child.'  And  Mr. 
Childers  was  writing  and  making  out  orders. 
When  he  got  through,  he  came  up  and  put  his 
arm  around  her,  and  says,  'I  don't  want  my 
little  woman  to  be  mad,'  and  she  come  at  him 
with  a  hat  pin,  and  says,  'G— d  you !  I'll  kill 
you.'  When  she  done  that,  I  turned  and  walk- 
ed out  Q.  Did  you  hear  the  defendant  at  any 
other  time  make  any  other  statement  to  her 
hnslMUid  or  offer  to  injure  him  in  any  way?  A. 
Yes,  sir.  Q.  When  woa  that?  A.  At  their 
home  and  in  the  store.  Q.  When  was  that? 
A.  I  cannot  tell  how  long  It  had  been,  but  since 
the  time  I  saw  her  the  first  time.  Q.  What 
did  she  do  or  say  at  that  time?  A.  If  she  would 
be  mad  at  him,  she  would  curae  him  all  to  piec- 
es, and  saying  she  would  kill  him." 

Andy  Gibson,  another  witness  for  the  oum- 
monwealth,  over  the  objection  of  counsel,  tes- 
tified that  seven  or  eight  yeais  before  the- 
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trial  he  heard  the.  appellant.  In  speaking  to 

her  husband,  call  Wm  a  G— —  d s 

of  a  b ^1  and  say  that  she  wonld  kil]  him, 

and  that  he  ought  to  be  killed. 

"How  often  did  you  hear  her  talk  in  that 
manner  to  her  husband?  A.  I  liaTe  heard  her 
say  that  four  or  five  or  six  times  some  five  or 
six  years  ago." 

Pleas  Byrley,  also  a  witness  In  behaU  of 
the  commonwealth,  testified  that  about  two 
years  before  the  trial  be  had  a  conversation 
with  the  appellant    He  said: 

"Me  and  tier  were  talking  about  a  certain 
fellow,  and  I  was  telling  her  that  I  wouldn't 
treat  Mr.  Childers  in  the  way  she  was  treat- 
ing him  if  I  was  her;  if  I  loved  a  fellow,  I 
would  sue  for  divorce  and  go  and  marry  him, 
and  she  said  he  wouldn't  have  her.  She  just 
told  me  he  wouldn't  have  her;  that  is,  when 
Childers  was  living  be  would  not  have  her,  and 
I  think  that  was  about  ail  that  was  said  We 
were  talking  at>oat  a  fellow  by  the  name  of  Tom 
WUUams." 

This  witness  farther  said  that  a  few  days 
after  this  conversation  he  saw  Williams  and 
appellant  hugging  and  kissing  each  other  on 
the  porch  of  her  house,  In  the  absence  of  her 
husband,  and  that  after  this  they  went  Into 
the  house  and  Williams  remained  a  good 
part  of  the  night 

Harriett  Bruce,  testifying  for  the  common- 
wealth, said  that,  on  the  day  deceased  was 
Ulled,  the  appellant  in  speaking  of  a  diffi- 
culty she  and  her  husband  had  luid  the  night 
before,  said: 

"She  said  her  and  Charlie  had  a  racket  that 
night  She  said  Charlie  whipped  GeorKia  and 
cot  the  blood  out  of  her,  and  said  she  took  the 
wldp  away  from  Charlie  and  Icaocked  him 
down,  and  he  got  np  and  she  Jcnocked  him  down 
again,  and  told  him  if  he  ever  whipped  Georgia 
any  more  she  would  kill  him.  Georgia  was  their 
Uttle  girl." 

In  cases  like  this  it  often  becomes  material 
and  Important  for  the  commouwealth  to  show 
the  reason  or  motive  that  influenced  the  ac- 
cused to  commit  the  crime  with  which  he  Is 
charged,  and  it  Is  a  uniform  rule  In  crimi- 
nal practice,  especially  In  cases  In  which 
there  Is  doubt  as  to  who  was  the  aggressor, 
or  where,  as  In  this  case,  complicity  is  whol- 
ly denied,  to  permit  the  commonwealth  to 
give  evidence  of  any  pertinent  facts  or  cir- 
cumstances tending  to  show  threats,  ill  will, 
or  bad  feeling  on  the  part  of  the  accused  to- 
ward the  deceased,  or  a  motive  that  may 
have  contributed  to  Influence  the  commission 
of  the  act  Underbill  on  Criminal  Evidence, 
I  323;  Roberson's  Criminal  Law,  vol.  1,  { 
246 :  Franklin  v.  Com.,  92  Ky.  612,  18  S.  W. 
632,  13  ±y.  taw  Rep.  814 ;  O'Brien  v.  Com., 
8d  Ky.  354,  12  S.  W.  471,  11  Ky.  I^aw  Rep. 
534 ;  Mathley  v.  Com.,  120  Ky.  389,  86  S.  W. 
988,  27  Ky.  Law  Rep.  785 ;  O'Brien  v.  Com., 
115  Ky.  606,  74  S.  W.  666,  24  Ky.  Law  Bep. 
2511. 

In  the  trial  of  this  case  it  was  especially 
important  that  the  commonwealth  should 
have  been  permitted  to  show  the  state  of 
teeUns  appellant  bad  for  her  husband  and 


the  causes  operating  upon  her  mind  that 
might  probably  have  influenced  her  to  de- 
sire to  be  rid  of  him.  They  were  husband 
and  wife,  and  as  such  were  living  together 
at  the  time  be  was  kUIed,  and  her  defense 
was  that  she  had  no  part  in  the  taking  of 
his  life.  The  witnesses  to  whose  testimony 
we  have  referred  related  facts  and  circum- 
stances conducing  to  show  that  the  appellant 
and  her  husband  had  serious  quarrels,  re- 
sulting In  assaults,  the  exchange  of  abusive 
language,  the  making  of  violent  threats  and 
other  acts  manifesting  that  although  living 
together  as  husband  and  wife  their  relations 
were  often  marked  by  conduct  indicating 
that  their  married  life  was  not  at  all  times 
either  agreeable  or  happy,  and  that  the  ap- 
pellant occasionally  was  guilty  of  Improper 
conduct  with  other  men  and  expressed,  al- 
though perhaps  Indirectly,  the  wish  or  liope 
that  she  might  be  free  to  make  other  matri- 
monial engagements.  We  think  this  evidence, 
unless  it  be  that  It  was  too  remote  from  the 
transaction  being  Investigated,  was  clearly 
competent;  and  likewise  it  was  admissible 
for  the  appellant  to  rebut  the  force  of  this 
evidence  by  showing,  as  she  did,  that  the 
relations  between  her  and  her  husband  were 
happy. 

[3]  The  contention  that  the  evidence  re- 
ferred to  on  the  part  of  the  commonwealth 
was  too  remote  to  be  admissible,  we  thluk, 
goes  rather  to  the  weight  than  to  the  com- 
petency of  this  evidence.  It  is  «itlrely  like- 
ly that  the  incident  referred  to  by  Mrs.  Hlg- 
nlte^  and  which  occurred  several  years  be- 
fore the  deceased  was  killed,  would  be,  by 
Itself,  too  remote  to  throw  any  relevant  light 
on  the  subsequent  relations  of  appellant  and 
her  husband ;  but  taken  in  connection  with 
the  evidence  of  the  other  witnesses,  it  tend- 
ed to  show  a  oontlnned  state  of  bad  feeling 
between  them,  beginning  with  the  quarrel 
related  by  Mrs.  Hignite  and  ending  with  the 
quarrel  related  by  Harriett  Bruce  that  oc- 
curred the  day '  before  the  deceased  was 
kUled. 

[4]  It  is  also  urged  that  when  this  evi- 
dence was  admitted  the  court  should  have 
admonished  the  jury  that  it  was  competent 
only  for  the  purpose  of  furnishing  a  motive 
that  may  or  may  not  have  Induced  the  appel- 
lant to  commit  or  aid  in  the  commission  of 
the  crime. 

It  is  a  general  rule  of  the  criminal  law 
that,  where  evidence  of  other  offenses  is' 
competent  it  Is  the  duty  of  the  court  to  ad- 
monish the  Jury,  at  the  time  of  the  Intro- 
duction of  the  evidence,  that  it  is  only  ad- 
mitted for  the  purpose  of  showing  if  It  does 
show  a  motive  for  the  commission  of  the 
crime  for  which  the  accused  Is  being  tried; 
but  when  the  evidence  as  In  this  case  mere- 
ly goes  to  show  the  state  of  feeling  on  the 
part  of  the  accused  towards  the  deceased 
that  might  have  induced  her  to  kill  or  aid  in 
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killing  him,  we  do  not  tblnk  it  was  necessary 
to  admonish  the  jury  concerning  the  pur- 
pose for  which  It  was  admitted.  There  ere 
a  great  many  homicide  cases  in  which  the 
commonwealth,  for  the  purpose  of  showing 
malice  or  motive,  Introduces  evidence  of 
threats  and  other  acts  tending  to  show  ill 
feeling  or  ill  will  on  the  part  of  the  accused 
toward  the  deceased,  and  when  the  evidence 
is  introduced  for  this  purpose  It  Is  not  re- 
quired that  the  trial  Judge  shall  give  any 
admonition  to  the  jury.  O^ey  have  the  right 
to  hear  it  and  receive  it  as  other  evidence, 
because  its  pnrix>se  is,  not  to  show  the  com- 
mission of  another  crime,  but  only  to  show 
the  state  of  feeling  eisistiug  between  the 
accused  and  the  deceased,  or  the  Influences 
operating  on  the  mind  of  the  accused. 

[5]  3.  The  commonwealth  was  allowed  to 
Introduce  evidence  of  the  good  character  of 
the  deceased  when  his  character  had  not 
been  put  in  issue  by  the  appellant.  In  other 
words,  although  the  appellant  did  not  seek 
to  prove  that  the  deceased  was  a  person  of 
bad  character  or  a  violent,  dangerous,  or 
quarrelsome  man,  the  commonwealth  was  al- 
lowed to  show  that  he  was  a  man  of  good 
habits,  well  disposed,  peaceable,  and  quiet  in 
his  manner  and  disposition.  On  the  part  of 
the  commonwealth,  it  is  argued  that  this 
evidence  was  competent  in  view  of  the  testi- 
mony of  appellant  that  the  deceased  often 
abused,  assaulted,  and  mistreated  her,  and 
for  the  purpose  of  rebutting  the  presumption 
raised  by  her  evidence  that  he  was  a  violent, 
quarrelsome,  insulting,  and  brutal  man  in  his 
relations  toward  his  family. 

The  general  rule  in  homicide  cases  Is  that 
It  Is  not  competent  to  introduce  evidence  for 
the  purpose  of  proving  the  good  character  of 
tlie  deceased  until  his  character  has  been  as- 
sailed. Parker  v.  Com.,  96  Ky.  212,  28  S.  W. 
500,  16  Ky.  I^w  Rep.  449.  So  that  the  ques- 
tion here  presented  is:  Was  the  evidence  for 
the  appellant  tending  to  show  that  the  de- 
ceased was  quarrelsome,  brutal,  and  abusive 
towards  his  family,  such  an  assault  on  the 
character  of  the  deceased  as  would  permit 
the  commonwealth  to  introduce  rebutting  tes- 
timony? We  ttiink  not.  The  evidence  in- 
troduced by  the  appellant  did  not  reflect  on 
the  general  character  of  the  accused  or  his 
manner  or  conduct  towards  men  or  women 
or  children  generally,  but  only  his  manner 
and  conduct  towards  the  appellant  This  evi- 
dence was  brought  out  by  the  appellant  for 
the  ptiipose  of  explaining  what  occurred 
during  the  quarrels  between  her  and  her 
husband  testified  to  by  Mrs.  Hlgnlte,  Harriett 
Bruce,  and  other  vritnesses  and  was  not 
broad  enough  in  its  scope  or  effect  to  warrant 
evidence  of  the  general  peaceable,  quiet,  and 
well-behaved  character  of  the  deceased.  We 
think,  however,  that  in  cases  in  which  It 
might  be  competently  shown  by  the  accused 
that  the  deceased  was  ill  mannered  or  insult- 
ing or  rude  towards  "women  or  children  or 


men  generally.  It  would  be  competent  to 
prove  the  good  character  of  the  accused  in 
these  respects,  although  the  evidence  for  the 
defense  might  not  be  directed  towards  es- 
tablishing that  the  deceased  was  a  violent 
or  dangerous  or  qnarrelsome  man.  It  was 
therefore  error  to  admit  evidence  of  the 
good  character  of  the  deceased. 

[6-9]  4.  The  commonwealth  Introduced 
such  evidence  in  rebuttal  that  should  have 
been  Introduced  in  chief.  The  correct  prac- 
tice is  that  both  parties  should  introduce 
in  chief  all  of  the  evidence  they  have  tending 
to  support  their  respective  contentions;  but 
it  is  allowable  and  common  practice  to  in- 
troduce in  rebuttal  evidence  that  might  prop- 
erly have  been  Introduced  in  chief,  and  as  a 
general  rule  this  court  leaves  the  regulation 
of  the  introduction  of  evidence  to  the  trial 
judge,  and  it  Is  only  in  rare  cases  that  his 
discretion  in  allowing  evidence  in  rebuttal 
will  be  disturbed.  But  In  this  case,  after 
allowing  Wharton  Stamper  and  Stephen 
Stamper,  who  were  two  of  the  principal  wit- 
nesses for  the  commonwealth  In  cltlef,  to  be 
recalled  and  testify  in  rebuttal  that,  when 
the  appellant  told  them  she  had  shot  the  de- 
ceased, her  mother,  who  was  present,  said: 
"Hush,  child!  Keep  atlll!  Yon  know  you 
had  to  do  it" — the  court  refused  to  allow  oth- 
er witnesses,  who  said  they  were  present 
when  this  conversation  took  place  and  heard 
what  was  said  by  appellant  and  her  mother, 
to  testify  that  the  mother  did  not  make  the 
statements  attributed  to  her  by  the  Stampers. 
The  evidence  of  the  Stampers  was,  we  think, 
competent  in  rebuttal  for  the  purpose  of  con- 
tradicting Mrs.  Berry,  who  was  inquired  of 
about  this  matter  when  she  was  testifying  as 
a  witness  for  the  appellant,  and  the  court 
properly  admonished  the  jury  when  the 
Stampers  testifled  in  rebuttal  that  their  testi- 
mony should  only  be  received  by  the  Jury 
for  the  purpose  of  contradicting  Mrs.  Berry 
and  for  no  other  purpose.  But  the  state- 
ments made  by  these  Stamper  boys  were  very 
damaging  evidence,  and  we  think  the  court 
committed  error  in  refusing  to  permit  others 
who  were  present  to  say  that  no  such  state- 
ments were  made. 

Tliere  was  some  other  evidence  Introduced 
by  the  commonwealth  in  rebuttal  in  refers 
ence  to  the  extent  that  powder  fired  from  a 
pistol  would  mark  or  bum  clothing  or  flesh, 
which  evidence  was  material  for  the  common- 
wealth in  the  development  of  its  case.  After 
this  evidence  had  been  introduced  r  the  de- 
fense offered  evidence  in  contradiction  of 
what  was  said  on  that  subject  by  the  wit- 
nesses for  the  commonwealth,  but  the  court 
refused  to  permit  these  witnesses  to  testify, 
and  in  this  respect  we  think  error  was 
committed. 

In  short,  when  the  commonwealth  or  the 
defense  is  allowed  by  the  court  to  Introduce 
material  evidence  in  rebuttal,  whether  It  be 
for  the  purpose  of  contradiction  or  as  evl- 
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dence  In  chief,  tbe  other  side  should  also  be 
allowed  to  Introduce  evidence  to  explain 
away  or  contradict  this  rebutting  evidence. 
Evidence  in  i-ebuttal  is  Just  as  damaging, 
often  more  so,  than  like  evidence  would  be 
if  offered  in  chief,  and,  U  it  would  be  compe- 
tent to  explain  away  or  contradict  the  evl- 
dence  If  offered  In  chief,  it  would  certainly 
be  admissible  to  permit  It  to  be  explained 
away  or  contradicted  when  offered  in  rebut- 
tal. 

[II]  5.  Much  complaint  is  made  of  the  ar- 
gument of  counsel  employed  to  assist  in  tbe 
prosecution,  and  who  was  permitted  to  close 
the  case  for  the  commonwealth  in  place  of 
the  commonwealth's  attorney.  It  would  serve 
DO  useful  purpose  to  repeat  here  the  objec- 
tionable argument  by  counsel  in  the  closing 
speech  to  the  Jury.  That  it  was  objectionable 
does  not  admit  of  doubt.  For  example,  coun- 
sel referred  to  material  evidence  that  the 
court  had  excluded,  saying: 

"Just  as  soon  as  we  began  to  aak  them  about 
that,  they  said  that  there  was  nothing  in  the 
Williams  business,  and,  when  I  put  the  ques- 
tion to  them  if  they  were  not  thrown  out  of 
the  hotel  at  Knoxville,  then  they  objected." 

We  have  several  times  severely  criticized 
attorneys  for  the  commonwealth  for  going 
ontside  of  the  record  in  argument  for  the 
purpose  of  influencing  the  passions  or  prej- 
udices of  the  jury,  and  especially  has  it  been 
regarded  as  misconduct  on  the  part  of  coun- 
sel to  call  the  attention  of  the  Jury  to  mate- 
rial evidence  that  the  court  had  excluded 
from  their  consideration.  It  is  scarcely  nec- 
essary to  repeat  what  has  been  so  often 
said  by  this  court  concerning  tbe  limitations 
upon  the  argument  counsel  for  the  common- 
wealth may  make.  That  has  been  fully 
stated  in  Slaughter  v.  Com.,  149  Ky.  5,  147 
6.  W.  751. 

8.  In  instruction  No.  4  the  court  evidently 
by  Inadvertence  used  the  name  of  Nelson 
Berry,  when  it  appears  that  the  indictment 
against  Nelson  Berry  had  been  filed  away. 

[11,12]  7.  It  is  also  complained  that  the 
court  erred  in  limiting  the  argument  of 
counsel  on  each  side  to  one  hour.  A  rea- 
sonable time,  of  course,  should  always  be 
allowed  for  argument,  but  what  is  a  reason- 
able time  must  of  necessity  be  left  almost 
entirely  to  the  discretion  of  the  trial  court, 
and  It  is  only  when  this  discretion  has  been 
plainly  abused  that  we  will  interfere.  We 
think,  however,  that  in  a  case  like  this, 
where  there  are  a  large  number  of  witnesses 
and  much  conflicting  evidence,  an  hour  is  not 
sufficient  time  in  which  to  enable  counsel  to 
properly  present  the  case.  Williams  v.  Com., 
82  Ky.  640 ;  Tompkins  v.  Com.,  117  Ky.  138, 
77  S.  W.  712,  24  Ky.  Law  Rep.  1254. 

After  a  careful  consideration  of  the  whole 
case,  we  think  that  the  errors  mentioned 
entitle  the  appellant  to  a  new  trial.  Where- 
fore the  Judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


TRBAOY  ▼.  OILMAN. 
(Court  of  Appeals  of  Kentucky.    Dec.  10,  1914.) 

1.  iiBOKERs  (S  86*)  —  Actions  fob  Cokmis- 
BioNs— Weight  and  SuFFiciEncT  of  Evi- 
dence. 

In  a  broker's  action  for  commissions,  evi- 
dence held  to  show  that  negotiations  between  de- 
fendant and  a  person  interested  in  tbe  property 
by  the  broker  were  not  broken  off  to  save  com- 
missions, but  because  the  prospective  purchaser 
did  not  make  an  acceptable  offer,  and  that  in 
subsequently  selling  the  property  to  a  third  par- 
ty defendant  did  not  know  that  tbe  third  party 
was  acting  for  tbe  person  so  interested  by  the 
broker  or  that  such  person  had  any  interest  in 
the  purchase. 

[E3d.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec.  Dig.  §  se.*] 

2.  Bbokebs  (J  66*)— RioHT  to  Commissions- 
Sale    BY     OWNEB    DIBECT    —    "PbOCCBINO 

Cause  of  Sale." 

Where  an  owner  of  property  puts  it  in  the 
hands  of  a  real  estate  agent  for  sale,  who  finds  a 
purchaser,  but  tbe  contemplated  purchaser  and 
the  owner  cannot  agree  on  terms,  and  the  owner, 
with  a  view  to  avoiding  tbe  payment  of  commis- 
sions, withdraws  the  property  from  the  agent's 
bands  without  his  consent  and  breaks  off  the  ne- 
gotiations with  the  prospective  purchaser,  but 
thereafter  sells  the  property  to  such  prospective 
purchaser  or  to  a  third  person  for  him,  tbe 
agent  should  be  treated  as  the  procuring  cause 
of  the  sale  and  entitled  to  his  commissions. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  H  85-89 ;    Dec.  Dig.  f  66.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Procuring  Cause.] 

3.  Bbokebs  (§  56*)— Rioht  to  Commissions- 
Sale  BY  OwNEB  Direct. 

Where  negotiations  between  an  owner  of 
land  and  a  prospective  purchaser  procured  by 
a  broker  were  broken  off  because  the  prospective 
purchaser  did  not  make  an  acceptable  offer,  and 
not  to  save  commissions,  and,  in  selling  tbe  land 
to  a  third  party  after  it  had  been  withdrawn 
from  the  broker's  hands,  the  owner  did  not  know 
that  the  third  party  was  acting  for  the  person 
so  procured  by  the  broker,  or  that  such  person 
was  interested  in  the  purchase,  the  broker  was 
not  entitled  to  commissions. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  H  85-89;  Dec.  Dig.  j  56.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  B.  J.  Treacy  against  C.  B.  Gil- 
man.  From  a  judgment  on  a  directed  ver- 
dict for  defendant,  plaintiff  appeaU.  Af- 
firmed. 

Allen  Sl  Duncan  and  Chester  D.  Adams,  all 
of  Lexington,  for  appellant  Hunt,  Bullock 
&  Hunt,  of  Lexington,  for  appellee. 

CARROLL,  J.  This  suit  was  brought  by 
the  appellant,  Treacy,  who  will  be  called 
plaintiff,  against  the  appellee,  Gllman,  who 
will  be  called  defendant,  to  recover  commis- 
sions alleged  to  be  due  him  on  account  of  the 
sale  of  real  estate  owned  by  the  defendant 
On  a  trial  of  the  case,  after  the  evidence  for 
the  plaintiff  had  been  finished,  the  court  di- 
rected the  jury  to  return  a  verdict  for  the  de- 
fendant, and  of  this  ruling  the  plaintiff  com- 
plains. 

[1]  Stating  the  material  part  of  the  evi- 
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dence  ot  the  plaintiff  In  narrattve  form,  he 
said  that  he  was  engaged  In  the  real  estate 
and  insurance  business  in  liexlngton  and  bad 
known  the  defendant  for  many  years;  'that 
some  tim6  in  July,  1912,  he  discovered  that 
a  Mr.  Beard  was  looking  around  for  desirable 
property,  and,  believing  that  some  property 
owned  by  the  defendant  was  for  sale,  he 
asked  the  defendant  about  it,  and  was  told 
that  it  was  for  sale  and  that  the  price  wa's 
$20,000,  but  that  out  of  this  be  would  pay 
the  commission;  that  in  July  the  defendant, 
Mr.  Beard,  and  himself  were  looking  at  the 
property  and  discussing  the  contemplated 
trade,  and  when  Beard  asked  defendant  what 
he  wanted  for  the  property  he  said  $20,000, 
whereupon  Beard  replied  that  was  too  high 
and  offered  him  $15,000,  which  defendant  de-i 
clined  to  accept,  insisting  upon  $20,000;  that 
after  this  other  interviews  took  place  between 
the  parties,  and  finally  Beard  increased  his 
offer  to  $17,500,  which  was  rejected  by  de- 
fendant ;  that  on  September  14th,  and  while  ne- 
gotiations were  pending,  the  defendant  asked 
him  how  much  his  commission  would  t>e,  and 
he  said  $600;  that  a  few  days  later,  after 
consujlting  with  Beard,  he  proposed  to  de- 
fendant, In  writing,  that  Beard  would  pay 
$20,000  for  the  property,  $16,000  In  cash  and 
a  note  for  $3,800,  and  a  house  and  lot  valued 
at  $1,200;  that  the  contract  contained  the 
further  stipulation  that  a  telephone  pole  and 
watchman's  station  were  to  be  removed  from 
near  the  premises;  that  defendant  said  he 
would  not  consider  the  proposition  at  all, 
and  thereupon  Beard  said,  "I  have  made  up 
my  mind  to  make  you  another  offer  of  $18,000 
for  the  property,  and  that  is  all ;"  that  when 
this  proposition  was  made  and  rejected  de- 
fendant said  his  commission  was  too  high  and 
notified  him  that  he  would  withdraw  the 
property  from  his  hands;  that  after  this  he 
asked  defendant  if  he  had  heard  anything 
further  from  Beard,  and  he  said  he  had  not 
It  also  appears  that  about  two  weeks  after 
this,  and  on  October  1,  1912,  the  defendant 
sold  the  property  to  the  Security  Trust  Com- 
pany of  Lexington  for  $19,000.  The  dreum- 
stances  connected  with  this  sale,  as  related 
by  Mr.  Manning,  secretary  of  the  company, 
are  In  substance,  these:  He  said  that  Beard 
came  to  him  as  secretary  and  requested  him 
to  make  a  proposition  to  the  defendant  relat- 
ing to  the  purchase  of  the  property,  It  being 
understood  that  if  the  property  was  bought 
it  should  be  conveyed  by  the  trust  company 
to  Beard ;  that  he  thereupon  had  a  conversa- 
tion with  the  defendant  in  which  the  defend- 
ant said  he  wanted  $20,000,  but  finally  agreed 
to  accept  $19,000,  with  the  condition  that  the 
pole  and  watchman's  house  were  to  be  taken 
away.  He  said, the  title  to  the  property  was 
taken  in  the  name  of  the  Security  Trust  Com- 
pany and  that  he  did  not  tell  the  defendant 
either  before  or  at  the  time  the  deed  was 
made 'that  the  trust  company  was  buying 
the  property  for  Beard,  or  that  Beard  had 


any  interest  In  the  transaction;  that  the 
property  was  paid  for  by  the  check  of  the 
trust  company,  as  Beard  told  him  not  to  in- 
form the  defendant  that  the  trust  company 
was  buying  it  for  him ;  and  that  so  far  as  he 
knew  the  defendant  did  not  know  anything 
about  Beard's  connection  with  the  purchase. 

Beard,  after  corroborating  in  part  the 
evidence  of  the  plaintiff,  testified  that,  a  few 
days  after  negotiations  were  broken  off  and 
defendant  refused  to  accept  the  written  of- 
fer, he  saw  the  defendant  and  told  him  they 
ought  to  get  together  and  make  a  trade,  and 
defendant  said,  "You  have  got  to  get  rid  of 
Treacy,  and  then  I  will  talk  to  yon."  And 
"then  I  said,  'I  have  nothing  to  do  with  Trea- 
cy,* and  we  let  It  go  at  that ;  so  we  quit  right 
there."  He  further  said  that  he  had  never 
offered  defendant  $19,000  for  the  property,  or 
more  than  $17,500 ;  that  he  did  not  authorize 
the  plaintiff  to  make  the  written  proposition 
to  the  defendant,  but  that  he  was  present 
when  this  proposition  in  writing  was  made 
and  defendant  refused  to  accept  it ;  that  prot>- 
ably  he  might  have  told  the  plaintiff  he  would 
give  $18,000  for  the  property,  but.  If  so,  he 
did  not  remember  it. 

This  is  the  substance  of  all  the  evidence 
introduced,  and  on  this  evidence  it  is  Insist- 
ed by  counsel  for  the  plaintiff  that  he  was 
entitled  to  go  to  the  jury  upon  three  ques- 
tions: 

"(1)  Whether  Mr.  Treacy  was  the  procuring 
cause  of  the  sale.  (2)  Whether  the  ne/^tiations 
were  broken  off  by  Mr.  Gilman  in  good  faith  or 
for  the  purpose  or  avoiding  the  payment  of  Mr. 
Treaey's  commission.  (3)  Whether  in  selling 
to  Mr.  Manning  he  had  reasonable  grounds  to 
believe,  and  ought  to  have  known,  that  in  selling 
to  Mr.  Manning,  or  rather  the  Security  Trust 
Company,  he  was  in  fact  selling  to  Mr.  Beard." 

Beturnlng  now  briefly  to  the  evidence,  we 
think  it  fairly  shows  that  the  plaintiff  origi- 
nally brought  together  the  purchaser,  Beard, 
and  the  defendant;  but  It  also  shows  that, 
although  they  discussed  the  purchase  of  the 
property  several  times.  Beard  never  made  an 
offer  tliat  the  defendant  would  accept,  and 
because  of  this  fact  negotiations  were  broken 
off  between  them;  that,  in  all  the  negotiations 
that  took  place  between  the  parties,  the  de- 
fendant- was  insisting  that  he  would  not  take 
less  than  $20,000  for  the  property,  but  it  ap- 
pears that  out  of  this  he  expressed  at  one 
time  a  willingness  to  pay  the  plaintUTs  com- 
mission, but  afterwards  objected  to  the  pay- 
ment of  it  on  the  ground  that  it  was  too  high. 
It  further  shows  that,  after  the  property  had 
been  withdrawn  from  the  hands  ot  Treacy 
and  all  negotiations  concerning  the  sale  of 
It  to  Beard  had  been  broken  off,  the  defend- 
ant sold  the  property  in  good  faith  to  the 
Security  Trust  Company  without  any  notice 
or  information  that  Beard  was  Interested  In 
the  purchase. 

[2, 3]  If  the  negotiations  tietween  Beard 
and  the  defendant  brought  about  by  the 
plaintiff  in  the  first  instance  had  been  broken 
off  by  the  defendant  to  save  the  commissions 
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of  Tteacy,  and  Ire  had  afterwards  sold  the 
property  to  Beard  or  to  the  Security  Trust 
Company,  or  any  other  third  person,  know- 
ing that  It  was  really  a  sale  to  Beard  and 
that  Beard  was  In  fact  the  real  purchaser, 
there  would  be  much  force  in  the  contention 
of  counsel  that  the  defendant  should  account 
to  the  plaintiff  for  the  commissions,  upon  the 
theory  that  the  defendant,  in  breaking  ^ff 
negotiations  and  afterwards  selling  the  proi>- 
erty  to  Beard  or  to  a  third  person  for  him, 
was  influenced  to  break  off  the  negotiations 
with  a  view  of  saving  the  conunissioas. 

We  think  that  where  the  owner  of  prop- 
erty puts  It  in  the  hands  of  a  real  estate 
agent  for  sale,  and  the  agent  finds  a  pur- 
chaser, but  the  contemplated  purchaser  and 
the  owner  cannot  agree  on  terms,  and  the 
owner,  with  a  Tlew  of  aToiding  the  agent's 
commission,  withdraws  the  prc^rty  from 
the  hands  of  the  agent  without  his  consent 
and  breaks  o£F  the  negotiations  with  the  pur- 
chaser, but  thereafter  sells  the  property  to 
the  purchaser  brought  to  his  attention  by  the 
agent,  or  to  a  third  person  for  him,  the  agent 
should  be  treated  as  the  procuring  cause  of 
the  sale  and  entitled  to  bis  commission. 
Bnt  in  this  case  there  are  two  obstacles  In 
the  way  of  a  recovery  by  the  plaintiff.  In 
the  first  place,  we  think  the  evidence  plainly 
shows  that  the  negotiations  between  Beard 
and  the  defendant  were  broken  off,  not  to 
save  commissions,  bnt  because  Beard  did  not 
at  any  time  offer  to  the  defendant  a  price 
that  he  was  willing  to  accept  for  the  proper- 
ty ;  and,  second,  because  there  is  no  evidence 
that  the  defendant,  in  selling  the  property  to 
the  trust  company,  knew  that  it  was  buying 
It  for  Beard  or  that  Beard  had  any  interest 
In  the  purchase. 

It  is  said  that  as  In  the  negotiations  be- 
tween the  trust  company  and  the  defendant 
It  was  understood,  if  not  agreed,  that  the 
telephone  pole  and  the  watchman's  house 
should  be  removed,  this  was  suflSclent  to  put 
the  defendant  upon  notice  that  Beard  was 
the  real  purchaser  of  the  property,  because 
the  removal  of  these  things  was  discussed  in 
the  proposition  made  by  the  plaintiff  and 
Beard  to  the  defendant.  We  do  not,  however, 
attach  to  this  indefinite  circumstance  the 
weight  given  to  it  by  counsel,  and,  aside  from 
this,  there  is  no  circumstance  connected  with 
the  transaction  tending  In  the  slightest  degree 
to  show  that  the  defendant  knew  that  the 
trust  company  was  buying  the  property  for 
Beard. 

Under  the  facts  of  this  case,  the  defendant 
had  the  undoubted  right  at  any  time  to  dis- 
pense with  the  services  of  the  plaintiff  as 
agent  and  to  take  the  property  out  of  his 
hands,  and  that  he  did  do  this  is  shown  by 
the  evidence  of  plaintiff,  who  says: 

"He  (defendant)  asked  me  if  it  was  necessary 
to  give  me  a  written  notice  to  withdraw  it  from 


me,  and  I  told  him  no,  and  he  says,  'I  now  noti- 
fy you  that  we  will  consider  .the  trade  off ;'  and 
1  told  him,  'If  you  sell  that  property  to  Mr. 
Beard  or  any  one  else  for  Mr.  Beard,  I  will 
claim  my  commission.' " 

And  this  was  the  last  conversation  be  ever 
had  with  the  defendant  in  regard  to  the  mat- 
ter, except  he  said  that  he  met  the  defendant 
once  afterwards  and  asked  him: 

"If  be  had  heard  anything  further  from  Mr. 
Beard,  and  h^  said  be  had  not  Q.  Say  any- 
thing further?  A.  No,  air.  Q.  As  to  whether 
or  not  he  thought  Mr.  Beard  was  going  to  take 
the  property?  A.  I  don't  recall,  now,  the  con- 
versation." 

In  Vreeland  v.  Vetterleln,  33  N.  J.  Law, 
247;  Plant  v.  Thompson,  42  Kan.  684,  22 
Pac.  726,  16  Am.  St  Rep.  512 ;  Hoadley  T. 
Savings  Bank,  71  Conn.  599,  42  Atl.  667,  44 
L.  R.  A.  321 ;  Branch  v.  Moore,  84  Ark.  462, 
106  S.  W.  1178,  120  Am.  St  Rep.  78;  Hennlu- 
ger  V.  Burch,  90  Minn.  43,  95  N.  W.  578; 
Coleman  v.  Meade,  13  Bush,  358;  Stedman 
&  Bowman  v.  Richardson,  100  Ky.  79,  37  S. 
W.  259;  and  in  many  other  cases— the  gen- 
eral rule  is  announced  that  where  the  real 
estate  broker  brings  the  parties  together  and 
is  the  procuring  cause  of  the  sale,  he  may 
recover  his  commissions,  although  the  sale 
may  in  fact  be  made  directly  by  the  owner 
to  the  purchaser  brought  to  his  attention 
by  the  real  estate  broker.  But  the  facts  of 
this  case  as  we  have  stated  them  do  not  bring 
it  within  the  scope  of  this  rule.  The  property 
had  been  in  good  faith  withdrawn  from  the 
hands  of  the  broker  by  the  owner  and  nego- 
tiations between  the  owner  and  the  contem- 
plated purchaser  had  in  good  faith  been 
broken  oft.  They  were  not  renewed,  nor  did 
the  owner  sell  the  property  to  the  purchaser 
brought  to  his  notice  by  the  broker  or  know- 
ingly to  a  third  person  for  him. 

We  think  the  facts  of  this  case  are  quite 
similar  to  the  facts  in  the  case  of  Stedman  & 
Bowman  v.  Richardson,  supra,  and  that  the 
rule  laid  down  in  that  case  is  controlling 
here.  It  appears  from  the  opinion  that 
Richardson  placed  his  property  In  the  hands 
of  Stedman  &  Bowman,  real  estate  agents,  for 
sale,  under  an  agreement  that  If  ttiey  found 
a  purchaser  he  would  pay  them  an  agreed 
commission.  It  seems  that  they  did  find 
one  O.  H.  Chenault  and  showed  him  the 
property,  but  he  did  not  buy  it  After  this, 
the  property  was  taken  out  of  their  hands  by 
Richardson,  and  thereafter  he  sold  It  to 
Chenault  In  holding  that  the  agent  could 
not  recover,  the  court  placed  its  decision  up- 
on the  ground  that  Richardson  acted  in  good 
faith  in  withdrawing  the  property  from  the 
hands  of  the  agent,  and  at  the  time  the  sale 
was  made  to  Chenault  the  agency  had  been 
terminated. 

Upon  the  facts  appearing  in  the  record, 
the  ruling  of  the  lower  court  In  taking  the 
case  from  the  Jury  was  correct,  and  the 
Judgment  is  affirmed. 
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HOLLIDAT  et  al.  ▼.  HOLLIDAT  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  10, 1914.) 

1.  Wills  (8  44*)— Testamentabt  Capacity— 
Intoxication. 

That  testator,  vhen  he  executed  bis  will, 
was  under  the  influence  of  intoxicants  was  not 
(cround  to  set  the  will  aside,  unless  it  appears 
that  testator  was  so  under  the  influence  of  liq- 
uor at  the  time  as  to  be  entirelj  deprived  of 
reason  and  understanding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $i  89-91;    Dec  Dig.  {  44.*] 

2.  Wiixs  (I  324*)  —  ExECtrrioN  —  Validitt— 
Undue  Influence— Question  fob  Juby. 

Where,  in  a  will  contest,  evidence  of  un- 
due influence  ia  entirely  circumstantial,  it  ia  the 
court's  duty  to  submit  the  issue  to  the  jury, 
if  all  of  the  circumstances,  taken  together,  raise 
the  question,  though  each  circumstance,  stand- 
ing alone,  is  inconclusive. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  225,  767-T70;    Dec.  Dte.  {  324.*] 

3.  Wills  ({  166*)— Undue  Influence— Evi- 
dence. 

In  a  will  contest,  evidence  held  to  support 
a  verdict  against  the  will  on  the  ground  of  un- 
due influence. 

[Ed.  Note.— For  other  cases,  see  Wilta,  Cent. 
Dig.  IS  421-437:    Dec.  Dig.  i  166.*] 

Appeal  from  Circuit  Court,  Clarlt  County. 

Application  by  Thomas  U  HolUday  and 
others  for  probate  of  the  will  of  Stephen 
HolUday,  to  which  Lewis  S.  HoIIlday  and 
others  filed  objections.  From  a  Judgment  In 
favor  of  contestants,  proponents  appeal.  Af- 
firmed. 

Jno.  M.  Stevenson,  of  Winchester,  W.  C. 
G.  Hobbs  and  John  R.  Allen,  both  of  Lexing- 
ton, and  F.  H.  Haggard,  of  Winchester,  for 
appellants.  Pendleton,  Bush  &  Bush,  of  Win- 
chester, Willis,  Todd  &  Bond,  of  ShelbyvlUe, 
and  G.  F.  Wycoff,  of  Winchester,  for  appel- 
lees. 

NUNN,  3.  Amanda  HolUday,  the  widow, 
and  her  children  by  a  former  marriage,  are 
the  appellants  and  propounders  of  the  alleged 
last  will  of  Stephen  HolUday,  deceased.  Her 
first  husband  was  Benjamin  HolUday,  a 
brother  of  Stephen.  The  appellees  are  the 
contestants,  about  25  In  number,  and  the  chil- 
dren of  the  other  deceased  brothers  and  sis- 
ters of  Stephen  HolUday.  The  contest  is 
based  on  mental  incapacity  and  undue  in- 
fluence. These  questions  were  submitted  to 
the  Jury,  and  their  finding  was  against  the 
will.    The  propounders  appeal. 

The  form  of  the  instructions  is  not  criti- 
cized. Three  grounds  for  reversal  are  urged, 
viz.:  (1)  There  was  not  a  scintilla  of  evi- 
dence upon  which  to  base  an  Instruction  on 
undue  influence;  (2)  that  the  use  of  intoxi- 
cants by  a  party,  which  wUl  authorize  the 
setting  aside  of  his  wUl  and  testament,  must 
have  been  such  that  he  was  entirely  deprived 
of  his  reason  and  understanding ;  that  mod- 
erate drinking  continuously  and  occasional 
sprees  of  drinking  do  not  invalidate  a  will; 
and  (3)  that  the  verdict  is  against  the  law 


and  Is  not  supported  by  tbe  evidence;  that 
an  overwhelming  preponderance  of  the  proof 
is  in  favor  of  the  vaUdity  of  tbe  wllL 

[1]  The  proposition  of  law  stated  in  the 
second  ground  is  undoubtedly  correct,  but  we 
do  not  see,  from  the  record,  any  controversy 
on  this  point  The  instructions  made  no  ref- 
erence to  intoxicants.  Only  two  questions 
were  submitted  to  the  Jnry.  The  first  was 
whether  Stephen  HolUday  was  mentally  ca- 
pable of  dleipoelng  of  his  property ;  and,  sec- 
ond, whether  the  execution  of  the  wUl  was 
the  result  of  undue  Infiuence  exerted  npon 
him.  There  was  a  great  deal  of  proof  with 
reference  to  intoxicants  and  the  long-con- 
tinued use  of  the  same  by  testator,  but  this 
was  competent  as  affecting  his  mental  ca- 
pacity as  weU  as  his  susceptibiUty  to  undue 
influence.  The  whole  case  comes  down  to  a 
question  of  fact,  and  the  established  doctrine 
is  that  tbe  scintilla  rule  appUes  to  wiU  con- 
tests, as  well  as  other  cases. 

[2]  It  is  equally  well  recognized  that  direct 
proof  of  undue  infiuence  can  seldom  be  had, 
and  as  a  rule  must  be  proven  by  circum- 
stances. Each  drcnmstance,  standing  alone, 
might  be  inconclusive,  yet  if  all  the  circum- 
stances, taken  together,  raise  the  question, 
it  is  the  duty  of  the  court  to  give  an  instruc- 
tion on  undue  Influence.  Milton  v.  Hunfer, 
13  Bush,  163 ;  Fry  v.  Jones,  95  Ky.  149,  24 
S.  W.  5,  16  Ky.  l£Lw  Rep.  500,  44  Am.  St 
Rep.  206;  Lischy  v.  Schrader,  104  Ky.  657, 
47  S.  W.  611,  20  Ky.  Law  Rep.  843;  Woods' 
Ex'r  V.  Devers,  19  S.  W.  1,  14  Ky.  Law  Repi 
82;  Meutb's  Ex'r  v.  Meotta,  157  lE^.  790,  164 
S.  W.  63. 

We  quote  from  McConnell's  Ex'r  v.  McCon- 
neU,  188  Ky.  783,  129  S.  W.  106,  137  Am.  St 
Rep.  408 : 

"In  will  cases,  where  the  grounds  of  contest 
are  undue  influence  and  mental  incapacity,  the 
evidence  is  necessarily  allowed  to  take  a  wide 
range,  and  every  fact  and  circumstance  that 
may  throw  light  upon  either  of  these  facts  is 
admissible." 

In  tbe  light  of  these  statements  of  the  law, 
particularly  applicable  to  this  case,  we  come 
now  to  consider  the  facts,  which  the  Jury 
evidently  deemed  suflldent  to  constitute  un- 
due influence  and  mental  Incapacity. 

[3]  Of  the  Hollidays  there  were  five  broth- 
ers and  three  sisters.  Two  of  these  brothers 
were  at  some  time  confined  in  a  lunatic  asy- 
lum, and  a  sister  died  there.  There  is  proof 
that  others  were  similarly  afiiicted.  Tbe 
oldest  brothers  were  MUton  and  Stephen. 
From  1854  to  1889,  when  Milton  died,  these 
two  brothers  lived  together  as  bachelor  her- 
mits. They  were  good  farmers  and  success- 
ful traders,  and  accumulated  about  700  acres 
of  fine  land.  All  of  the  farm  was  cultivated 
and  well  stocked.  They  were  boon  comitan- 
lous,  and  all  their  holdings  were  in  common. 
Milton  seems  to  have  been  the  moving  e^irit 
There  is  evidence  that  they  executed  slmol- 
taneous  wills,  so  that  the  survivor  would 
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take  all  the  property.  When  Milton  died, 
bis  will  was  probated,  and  Stephen  was  sole 
devisee.  If  Stephen  made  a  will.  It  is  not 
in  evidence,  but  no  one  disputes  that  It  was 
understood  he  would  malie  such  a  will.  If,  in 
tact,  be  .did  not  While -they  were  men  of 
strong  character  and  self-willed,  even  eccen- 
tric, they  did  not  lack  for  friends.  But  this 
was  in  some  measure  due  to  a  flve-gailon  keg 
in  which  they  kept  an  ample  supply  of  whis- 
ky, and  from  wlilch  they,  and  as  many  of 
their  neighbors  as  cared,  drank  regularly.  If 
not  too  muclL  To  a  like  source  may  tte  at- 
tributed the  estrangement  and  difficulty  that 
arose  between  the  two  brothers  in  1885.  At 
any  rate,  from  some  trifling  circumstance, 
the  brothers  fell  out,  and  Stephen  shot  Mil- 
ton through  the  arm,  crushing  the  b(me.  Mil- 
ton lived  four  years  after  this  and  In  the 
same  house  with  his  brother  Stephen,  but 
never  became  reconciled  to  him.  There  is 
evidence  to  show  that  some  one  stayea  be- 
tween them  ail  the  time  to  prevent  a  renewal 
of  the  conflict.  After  Milton's  death,  a  con- 
test of  his  will  was  threatened,  and  Stephen, 
fearing  that  the  contestants  would  likely  suc- 
ceed because  of  the  well-known  family  taint 
of  insanity  and  Milton's  dislike  for  him,  talk- 
ed with  some  of  the  family  leaders  and  beg- 
ged them  not  to  contest  He  told  them  that 
a  lawsuit  was  not  only  distasteful  but  use- 
less. He  was  then  about  65  years  of  age. 
In  connection  with  the  fact  tliat  he  was  un- 
married, be  assured  them  that  he  never  in- 
tended to  marry,  and  with  a  little  patience 
tile  heirs  would  get  all  the  property  anyhow. 
As  a  consequence,  the  contest  was  abandoned. 
But  Stephen  seemed  to  brood  over  the  death 
of  his  brother  and  their  estrangement  Nu- 
merous witnesses  testify  as  to  his  conversa- 
tion.s  about  It  and  the  deep  impression  it 
made  upon  him.  He  continued  to  send  the 
five-gallon  keg  to  town  as  often  as  it  needed 
replenishing,  and  drank  from  'it  many  times 
every  day.  E-^cept  on  two  occasions,  there 
Is  no  evidence  that  he  was  ever  drunk.  Per- 
haps on  no  other  subject  is  opinion  evi- 
dence so  prolific  and  yet  of  as  little  value. 
Opinions  as  to  just  what  constitutes  drunk- 
enness are  as  varied  as  the  amount  nec- 
essary to  produce  that  efTect  on  different  in- 
dividuals. If  such  estimates  are  unsatisfac- 
tory, although  uniform,  as  in  this  case,  it  is 
certain  that  when  at  home  he  drew  from  the 
cask,  and  if  out  on  the  farm  he  drank  from 
the  flask  which  he  invariably  carried.  If  he 
did  buy  the  cheapest  whisky,  he  lived  long 
enough  to  wear  out  the  keg  and  get  many 
years'  service  from  another. 

Stephen  continued  to -live  a  hermit  life  at 
the  home  place  after  Milton's  death.  He  re- 
tained one  negro  servant  Alfred  Webb,  and 
for  whom  he  frequently  expressed  aftecOon 
and  an  Intention  to  see  that  he  was  cared 
for  if  Alfred  survived  him.  No  serious  ef- 
fort was  made  to  cultivate  the  farm,  and 
blackberry    thickets    took    possession.    The 


fencing  and  Improvements  were  not  repaired. 
Alfred  Webb  cultivated  a  few  acres,  but  it 
brought  no  income.  Stephen  bought  no  more 
stock  and  did  no  trading  of  any  sort  nor  did 
be  attempt  to  sell  any  stock  from  the  place. 
In  fact  years  afterwards,  when  they  had  a 
public  sale,  there  were  horses  and  mules  on 
the  place  15  years  old  and  not  bridle-wise, 
and  hogs  so  wild  that  they  bad  to  be  shot 
down  with  rifles.  His  income  dwindled  to 
Sf200,  as  estimated  by  some  witnesses,  and 
this  came  chiefly  from  blackberries  which 
the  neighbors  picked.  On  these  old  negro  Al- 
fred collected  for  him  a  royalty  of  5  cents  per 
bucket 

About  nine  years  after  Milton's  death,  Ste-  ■ 
pben,  wlille  sleeping  in  his  room  alone  late 
one  night  was  alarmed  by  a  noise  at  the 
door,  and,  in  response  to  his  Inquiry,  a  panel 
was  smashed  with  a  sledge  hammer,  and  he 
perceived  the  hand  of  a  black  man  reaching 
tlirough  to  raise  the  latch  ou  the  inside.  This 
hand  proved  to  be  that  of  Asa  Murray,  a 
notorious,  negro  of  the  nelghlxirbood.  He 
was  leader  of  a  desperate  band,  and  no  doubt 
intended  to  rob  and  murder  Mr.  Holliday. 
In  the  way  of  weapons,  Stephen  only  had  a 
shotgun,  and  it  contained  but  one  load. 
Luckily  It  was  beside  bis  bed,  and,  raising 
It  be  drew  elm  on  the  band  and  shot  It  ofT. 
The  robbers  ran,  but  Stephen  never  allowed 
any  one  to  wash  the  blood  from  the  floor 
which  dripped  from  the  hand  that  lay  there 
all  night  As  might  be  supposed,  this  inci- 
dent also  made  a  very  deep  Impression  upon 
him.  He  seems  to  have  told  every  detail  of 
it  and  would  repeat  it  as  often  as  they 
would  give  ear  to  tilm.  From  this  time  be 
kept  in  the  house  three  repeating  rtSes,  two 
shotguns,  and  two  pistols. 

Because  of  this  circumstance,  bis  relatives 
considered  it  necessary  for  some  of  them  to 
live  in  the  home  with  him.  Among  the  rela- 
tives  who  seemed  most  zealous  for  bis  wel- 
fare, was  Amanda,  widow  of  his  brother 
Ben,  and  her  daughter,  Mrs.  Shealey,  also 
Felix  Holliday,  a  son  of  Stephen's  deceased 
brother  Lewis.  Felix,  on  invitation  of  the 
old  man,  went  over  to  live  with  him.  This 
was  In  the  spring  of  1898.  Felix  only  stayed 
a  few  days,  and  moved  away  to  Missouri. 
He  says  that  bis  aunt  Avnanda  interfered, 
and  from  bis  uncle  Stephen  he  learned  that 
she  told  Iilm  Fellz  might  Involve  him  in  some 
domestic  troubles.  When  Felix  departed, 
Mrs.  Shealey  and  her  husband  moved  in. 
During  the  fall  of  that  year  Shealey  and 
Mr.  Holliday  had  a  falling  out  over  some 
matters  of  small  consequence,  and  Shealey 
drew  a  pistol  and  threatened  to  shoot  him. 
This  terminated  their  relations  for  the  time 
being,  and  Shealey  and  wife  moved  to  Lex- 
ington, 16  miles  away.  Felix  returned  from 
Missouri,  as  be  says,  on  the  old  man's  re- 
quest, and  remained  with  htm  until  the  mar- 
riage in  1902.  Felix  says  he  got  along  all- 
right  with  the  old  man,  except  when  Amanda 


Digitized  by 


Google 


158 


171  SOUTHWESTERN  REPOETBB 


CKy. 


would  come  over  to  see  him.  After  her  vis- 
its the  old  man  would  get  angry  with  him, 
because  of  things  which  he  said  Amanda 
told  him  derogatory  to  Felix.  The  old  man 
was  rheumatic  and  weighed  over  200  pounds, 
and,  after  the  Asa  Murray  incident,  was 
rarely  able  to  leave  the  house.  He  was  in 
bed  a  great  part  of  the  time.  In  this  con- 
nection, we  may  say  that  Felix  was  kind 
and  attentive  to  him,  and  his  treatment  of 
the  old  man  was  as  considerate  as  may  be 
expected  of  one  man  to  another.  He  lived 
nine  years  after  his  marriage  to  Anianda, 
.and  no  one  questions  the  fact  that  she  too 
was  as  kind  and  attentive  to  the  old  man  as 
a  wife  conld  possibly  be.  But  through  it  all, 
and  with  them  all,  there  is  one  outstanding 
fact,  and  that  is  the  old  man's  property  and 
its  ultimate  disposition.  This  influenced  ev- 
ery act  of  those  who  oame  In  contact  with 
him. 

To  tell  the  story  connectedly,  we  revert 
to  the  Shealey  departure  in  the  fall  of  1898^ 
In  the  following  spring,  a  closed  carriage 
drove  up  to  the  Holllday  home,  containing 
Shealey,  his  wife,  and  a  lawyer.  Who  this 
lawyer  was,  no  one  knows.  Shealey  was 
dead  at  the  time  of  the  trial,  end  Mrs.  Shea- 
ley testified  that  she  could  neither  name 
nor  describe  the  lawyer  or  any  feature  of 
him,  although  admitting  the  trip  and  the 
tact  that  they  had  a  private  conversation 
with  the  old  man  for  the  purpose  of  settling 
a  controversy.  She  says  the  controversy  was 
about  some  sheep  that  Shealey  owned  and 
left  on  the  place.  As  they  went  in,  Felix 
was  asked  to  step  out,  but,  knowing  the 
enmity  that  existed  between  the  old  man  and 
Shealey,  he  suspected  some  design  upon  him, 
and  eavesdropped.  He  heard  Shealey  charge 
the  old  man  with  having  tried  to  alienate 
the  affections  of  bis  wife,  end  referred  to 
a  circumstance  when  the  old  man  attempted 
to  embrace  her,  and  he  heard  his  uncle  re- 
ply that  she  did  not  resent  his  advances. 
After  some  further  conversation,  in  which 
the  lawyer  took  a  part,  he  heard  Stephen 
counting  money  to  them.  Several  witnesses 
testify  as  to  conversations  with  the  old  man 
about  this  circumstance,  and,  except  the 
amount  of  money  paid,  he  told  them  all 
about  it  The  whole  neighborhood  from  that 
time  seems  to  have  been  aware  of  the  great 
dislike  which  the  old  man  entertained  for 
Shealey.  As  evidence  of  this,,  one  of  appel- 
lant's witnesses  was  a  commissioner  in  the 
division  of  the  lands  of  Benjamin  Holllday, 
deceased.  That  farm  adjoins  Stephen's. 
This  witness  swears  that  Stephen  begged 
him  to  see  that  no  land  adjacent  to  him 
should  be  laid  off  to  Mrs.  Shealey.  The  old 
man  continued  practically  bedfast.  Felix  and 
other  corroborating  witnesses,  most  of  them 
interested,  however,  tell  of  the  old  man's  ec- 
centricities, hallucinations,  and  toddles  with 
Increasing  frequency.  He  would  imagine 
a  return  of  the  robbers,  and  see  their  faces 


et  the  window,  or  forms  outlined  on  the  wall, 
but  was  unable  to  recognize  bis  friends  and 
relatives  as  they  would  come  to  see  him  or 
to  understand  their  relationship.  Atraut  this 
time,  however,  he  did  begin  to  entertain  mar- 
rying notions.  But,  in  speaking,  of  tills,  it 
was  always  in  connection  with  some  young 
girl — no  one  in  particular.  In  this  regard 
Amanda  was  the  only  one  who  seemed  to  take 
him  seriously,  and  she  concluded  that,  if 
they  did  not  marry  him  into  the  Camlly,  be 
would  likely  marry  out  of  it,  with  the  result 
that  the  property  would  be  divided,  if  not 
diverted.  Felix  grew  tired  of  staying  there, 
and,  wlien  Amanda  indicated  a  willingness 
to  sacrifice  herself  in  marriage  for  the  fam- 
ily good,   Felix  made  no  objection. 

Amanda's  sister  testifies  that  Amanda  told 
her  "she  married  Mr.  Holllday  to  keep  the 
money  in  the  family ;  that  if  she  didn't  mar- 
ry l^lm  he  was  going  to  marry  a  younger 
woman."  Felix  says  his  aunt  Amanda  told 
him  "to  come  over  there  [her  home]  and  car- 
ry her  down  to  Lexington  to  help  her  put  the 
bridle  on  the  old  man  and  she  would  hold 
him."  Acting  on  this  request,  Felix  did  take 
her  to  Lexington  March  11,  1902.  The  mar- 
riage occurred  on  the  17th.  Atbanda  says 
they  had  been  engaged  for  a  year,  although 
he  was  then  77  and  she  was  65  years  old. 
She  wanted  a  preacher,  but  he  wanted  a  mag- 
istrate— "everything  plain,  an  old-fashioned 
wedding."  "I  wouldn't  do  it,  and  he  aald, 
"select  a  place  and  time  that  suits  you,  and  I 
will  go  whenever  you  send  me  word.'  "  Con- 
tinntng,  she  says:  "I  went  on  to  town  [Lex- 
ington] to  see  the  girls,  and  then  sent  for  him 
— sent  word  that  I  had  found  a  place — and 
if  he  would  come  we  would  be  married,  which 
he  did."  Her  daughter,  Mrs.  Shealey,  says 
that  she  "moved  him,"  and  Mr.  Shealey  help- 
ed her.  This  la  the  same  Shealey  with  whom 
he  had  not  been  on  speaking  terms  for  four 
years.  On  cross-examination  Mrs.  Shealey 
explains  that  In  the  meantime  she  Iiad  been 
the  bearer  of  mutual  apologies,  and  at  this 
time  they  bore  no  grudges.  How  they  "mov- 
ed him"  is  best  told  by  Mrs.  Shealey.  When 
informed  of  the  engagement,  Mrs.  Shealey  in- 
quired of  her  mother: 

"  'How  would  it  do  to  come  to  my  house  and 
be  married,  and  I  will  go  and  ^et  the  old  Ken- 
tleman  down  here?'  And  I  said,  'I  will  go  for 
him.'  And  she  said,  'Well,  drive  down  and 
see  what  he  will  say.'  And  we  [Shealey  and 
wife]  hired  a  carriage  from  Ben  Wilson's  sta- 
ble and  drove  down.  I  went  in,  both  went  in; 
and  I  said  to  him,  'How  are  you.  Uncle  Steve?* 
He  said,  'Come  In,  have  a  chair  and  warm.' 
And  we  sat  down  by  the  fire.  He  wag  lying  on 
the  bed.  It  was  in  the  morning,  and  he  was 
lying  across  the  foot  of  the  bed  suffering  with 
a  severe  toothache,  and  hia  jaw  was  so  swol- 
len that  he  couldn't  use  it ;  and  he  said  to  come 
in  and  stay;  and  I  said,  'Well,  you  will  make 
a  peculiar  looking  bridegroom.'  Tliat's  the  way 
I  approached  him,  and  he  kind  of  laughed;  and 
I  said,  'Mother  says  yon  are  engaged,  and  want 
to  marry  at  Becknerville.'  And  he  said,  'Rii^ht 
now  1  am  not  in  any  condition;  what  does 
she  say  about  it?'  She  is  in  Liexington;  and 
I  said,  'She  told  me  to  hire  this  rig  and  come 
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down  here  and  see  If  you  wanted  to  come  to 
Lexington?*  He  said,  *I  am  feeling  bo  bad  I 
cannot  make  the  trip.'  I  said,  'Won^t  you  make 
the  trip?'  He  said,  'I  cannot  do  anything  for 
this  toothache.'  And  I  asked  him  what  he  had 
tried  to  do  for  it,  and  what  he  had  there  to  do 
for  it;  and  he  said,  'Yes,  I  have  tried  tobacco, 
and  I  have  tried  whisky,  and  that  won't  do  any 
jood.'  And  1  said,  'I  will  try  turpentine:'  and 
I  packed  his  tooth  around  with  turpentine,  and 
he  was  lying  down.  He  said,  'Stay  until  after 
dinner.'  And  he  called  the  cook  in  and  had  her 
fix  us  a  nice  dinner,  for  Felix  was  living  there 
at  the  time,  and  he  asked  Felix  to  see  that  the 
horse  was  taken  to  the  stable  and  fed,  which 
mj  cousin  did.  And  finally  I  said,  'Well,  it  is 
getting  late,  and  I  must  go.'  And  he  said,  'My 
tooth  is  so  much  easier,  if  you  will  dress  me 
I  will  go.'  And  I  said,  'I  hardly  think  you  are 
able  to  make  the  trip.'  And  he  said:  'I  want 
to  see  Mandy.  I  want  to  have  something  done 
with  this  tooth.'  And  he  got  up  and  got  in  the 
carriage,  and,  after  we  had  got  down  on  the 
road,  he  said  he  felt  very  bad,  but  he  wanted 
to  see  Mandy.  I  told  him  I  would  take  him 
back  and  make  another  trip  for  him,  and  he 
(aid,  'No,  take  me  to  Mandy,  and,  if  I  die  on 
the  road  going  to  her,  take  me  to  her.' " 

It  waa  bitter  cold  weather,  and  they  reached 
Lexington  after  dark.  This  was  his  first  time 
out  of  doors  for  more  than  a  year.  Out  of 
deference  to  bis  wishes  for  ra  plain  wedding, 
Amanda  wore  plain  clothes ;  that  is,  she  did 
not  make  np  anything  new.  He  wore  bla 
ftmeral  sbtood  ordered  years  before.  The 
Shealeys  thonghttally  brought  it  along.  That 
be  might  have  bis  way,  they  also  consented 
that  he  remain  seated  during  the  ceremony. 
On  the  next  day  a  phygldan  was  called  to 
examine  blm.  This  pbysidan  came  again  dn 
the  19th  and  25tb;  also  on  April  8tb  and 
June  6tb.    We  quote  bis  testimony: 

"Q.  What  was  the  old  gentleman's  trouble 
at  that  time?  A.  Well,  when  I  walked  into 
the  room  the  old  gentleman  was  sitting  in  a 
chair.  I  remember  it  was  rather  cool,  and  they 
had  quite  a  large  fire,  and  tbey  all  seemed  to 
be  laughing,  and  much  amused,  and  I  asked  the 
question  what  caused  the  amusement,  and  they 
said  there  had  been  a  marriage.  •  •  •  Q. 
What  was  he  doing  at  that  time?  A.  Well,  he 
was  sitting  in  a  chair,  and  wasn't  saying  any- 
thing at  all.  In  fact,  it  was  almost  impossible 
to  get  him  to  do  any  talking.  When  I  would 
ask  him  questions,  he  would  look  at  me  and 
smile,  and  about  the  only  thing  I  could  get  from 
him  was  a  smile.  He  didn't  talk  at  all.  •  •  • 
'When  I  asked  tbe  question,  the  questions  were 
answered  by  Mr.  Sliealey.  •  •  •  For  in- 
stance, I  asked  him  bow  be  was  complaining, 
and  I  was  informed  he  was  complaining  about 
hia  side;  that  he  waa  suffering  with  his  side. 
•  •  •  I  think  verymuch  under  the  influence 
of  liquor.  •  •  *  Well,  he  told  me  that  he 
voald  see  me  the  next  morniag,  and  I  went  the 
next  morning,  I  think,  between  11  and  12 
o'clock,  and  walked  in  the  room,  and  found  him 
in  bed,  lying  in  bed,  with  his  clothes  on,  and 
his  boots.  •  ♦  •  He  was  in  a  very  weak  con- 
dition; he  struck  me  as  being  a  very  old  man 
and  very  childish.  •  *  *  Mr.  Holiiday's  con- 
dition was  very  mnch  depleted,  and  he  seem- 
ed to  be  exceedingly  chUdish;  impressed  me 
that  he  had  suffered  from  a  chronic  softening  of 
the  brain.  He  seemed  to  be  indifferent  to  what 
you  would  say  to  him ;  didn't  seem  to  dwejl  on 
any  subject  at  all.  I  talked  to  him  about  his 
symptoms  and  tried  to  prescribe  for  him  on 
that   idea." 

Mr.  and  Mrs.  Holllday  stayed  in  Lexington 
with  tbe  Shealeys  until  July,    A  son  of  the 


marrying  magistrate  was  a  real  estate  man, 
and  Shealey  was  his  by-bidder.  From  the 
time  of  his  brother's  deatb,  the  cHi  man  had 
added  nothing  to  tbe  estate,  but  it  seemed  bis 
Interest  suddenly  revived,  and  during  bis 
short  stay  he  made  three  Investments  in  Lex- 
ington real  estate — ^about  $8,000  altogether. 
He  also  purchased  an  automobile  and  a  car- 
riage. Notwithstanding  the  circumstances, 
the  real  estate  investment  proved  profitable. 
Tbe  marriage  marked  other  changes  in  tbe 
old  man's  attitude.  He  began  to  charge  rent 
against  Alfred  Webb,  the'old  negro  servant. 
He  cut  off  a  $60  annuity  to  his  Insane  sister. 

In  July  tbe  Hollidays  returned  to  the 
farm.  On  March  13,  1903  (tbe  following 
year),  his  will  was  written,  but  that  was  the 
second  attempt  Tbe  attending  physician 
and  a  neighbor  acted  as  attesting  witnesses, 
and  a  Lexington  lawyer,  brotber-lu-iaw  of 
tbe  physician,  was  called  to  write  it.  The 
physician  admits  that  be  made  all  tbe  ar- 
rangements.    He  says: 

"These  people  lived  in  rather  a  secluded  place 
in  winter,  and  they  asked  me  to  get  some  one 
to  write  this  will  for  him." 

The  flist  attempt  was  aboqt  10  days  be- 
fore and  without  success.  Mrs.  Holllday, 
while  denying  that  she  was  a  factor  in  pro- 
curing this  will,  and  ioslstlng  that  she  did 
not  know  that  the  lawyer  and  witnesses 
were  coming,  yet  admits  that  she  met  them 
at  tbe  door  and,  without  any  preliminaries, 
"told  them  he  was  not  going  to  make  a  wUl 
that  day;  I  told  them  he  was  not  in  condi- 
tion to  do  anything."  The  parties  went  Into 
his  room  and  found  him  lying  la  bed  under, 
the  influence  of  liquor,  as  they  describe  blm. 
When  he  was  aroused  and  tbe  doctor  pro- 
ceeded to  examine  him,  the  old  man  flew  into 
a  rage,  drew  his  cane,  and  ordered  them 
out    The  doctor  testifies: 

"He   was   abusing   me.     I    approached    him, 
and  he  told  me  to  get  out  of  there  or  he  would . 
hit  me  with  that  stick." 

Mrs.  Holllday  says  that  be  was  not  drunk, 
only  excited;  that  she  had  given  him  but 
two  drinks  that  morning.  The  colored  girl 
says  that  she  also  gave  him  one.  Ten  days 
later  they  again  met  at  tbe  old  man's  home, 
but  In  tbe  meantime  the  colored  girl  bad 
been  discharged.  On  this  occasion  there  is 
no  difference  of  opinion  as  to  tbe  condition 
of  the  old  man  or  the  amount  of  liquor  he 
had  taken.  All  testify  that  he  understood 
everything  and  was  mentally  competent  to 
make  a  will.  Tbe  pbysidan  and  attending 
witnesses  say  the  lawyer  asked  him  what  be 
wanted  to  do  with  his  property,  and  be  said 
"be  wanted  to  give  It  to  his  wife."  Tbe  law- 
yer testifies: 

"He  said  he  wanted  to  leave  everything  to 
his  wife,  and  be  wanted  her  to  have  it  abso- 
lutely to  do  as  she  pleased  with  It." 

The  will  reads  that  way.  Tbe  will  was 
then  delivered  to  Amanda  and  safely  kept 
by  her  until  the  time  of  probate,  about  nine 
years  afterwards,     Mr.  Woodford,  attesting 
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wltaess,  altboo^  insisting  tbat  lie  nerer  Iiad 
any  doabt  alxmt  Mr.  Bolliday's  mental 
soundness,  admits  tbat,  at  tlw  time  tlie  will 
was  prubated,  lie  hesitated  to  answer  tbe 
conntf  Judge's  question  on  tbat  subject  un- 
til be  was  sure  of  tlie  rigbt  of  tbe  Judge  to 
ask  It.  Daring  tbese  next  nine  years  Bfr. 
HoIUday  remained  at  borne,  most  of  tbe  time 
bedfast  His  rbenmatic  aflSictions  grew,  and 
be  bad  practically  lost  nse  of  one  leg.  He 
was  lame  in  it  eren  before  Milton's  death. 
Tbere  is  anotber  incident  that  corroborates 
the  pbysldan  wbo  treated  liim  at  tbe  time 
of  tbe  marriage.  In  January,  1909,  senile 
gangrene  set  up.  He  was  cariled  to  a  Lex- 
ington hospital  and  the  leg  amputated.  A 
hospital  physician  says: 

"^e  gangrene,  of  coarse,  was  the  resolt  of 
a  physical  condition  produced  by  tbe  harden- 
ing of  tbe  arteries  and  other  changes  incident 
to  his  age." 

When  aslced  as  to  his  mental  condition,  be 
replied: 

"Well,  I  can't  tell  you  positiTely,  liecanse 
the  condition  of  delirinm  wonld,  to  a  certain 
extent,  cover  that  up,  and  it  would  be  hard  to 
state  what  his  exact  mental  condition  was  when 
he  wasn't  suffering  from  this  septic  aI)sorption; 
I  doubt  if  he  ever  knew  positively  where  he 
was  and  what  had  been  done  to  him." 

Another  hospital  physician  malces  an  Issue 
here  and  says: 

"I  thought  his  mental  condition  was  ail  right. 
I  saw  nothing  wrong  with  his  mental  condi- 
tion." 

He  survived  the  operation  and  died  tn 
January,  1912,  at  the  age  of  86. 

True,  this  is  only  one  side  of  the  case. 
But  that  side  must  t>e  considered  to  ascer- 
tain if  there  was  any  evidence  to  Justify  an 
undue  Influence  instruction.  As  for  tbe  oth- 
er side,  tbere  were  about  an  equal  number 
of  witnesses,  interested  and  disinterested, 
who  testified  tbat  the  old  man  was  endowed 
with  strong  mental  faculties,  and  tbat  they 
showed  no  sign  of  weakening  until  the  last 
year  or  so  of  his  life.  The  attesting  witness- 
es, the  beneficiary,  and  tbe  attorney  who 
drafted  it  are  positive  that  the  will  was  writ- 
ten when  he  bad  mind  and  memory  sufficient 
to  know  his  estate,  its  character,  and  value, 
as  well  as  his  relations  and  the  natural  ol>- 
Jects  of  his  bounty,  and  was  thoroughly  com- 
petent to  dispose  of  his  estate  according  to 
a  fixed  purpose  of  his  own. 

As  is  said  in  the  Woods  Case,  supra: 

"The  statements,  or  some  of  them,  made  by 
witnesses  for  tbe  contestants  may  appear  in- 
credible when  contrasting  it  with  that  for  the 
propounders  of  the  will;  still  the  question  of 
fact  was  one  for  the  ^'ury,  and  with  this  con- 
flicting testimony,  commg  from  the  lips  of  many 
witnesses  on  eacli  side,  the  jury  considered  and 
weighed  it,  and,  it  being  their  province  to  de- 
termine the  issue  on  the  facts,  we  cannot  dis- 
turb it,  if  supported  by  the  evidence." 

No  one  of  tbe  circumstances,  taken  singly, 
is  conclusive  that  tbe  old  man  was  mentally 
unsound  or  that  he  was  a  subject  of  sinister 
influence.    He  may  have  I>elleved  it  was  nec- 


essary to  shoot  his  brother,  and  certainly  he 
liad  a  right  to  shoot  the  robl)ers.  Having  a 
competency,  he  may  not  have  cared  to  cul- 
tivate or  manage  his  farm,  and  could  afford 
to  let  the  stock  run  wild.  His  mental  un- 
soundness is  not  established  by  the  fact  that 
he  discharged  Sbealey,  nor  by  the  fact  that 
he  afterwards  compromised  tlie  threatened 
lawsuit,  and  even  later  made  friends  with 
him.  Readying  old  age  and  tiring  of  bachelor- 
hood, he  had  a  right  to  marry,  although  the 
fact  that  he  waited  so  long  for  the  first 
experiment  may  seem  to  some  a  strong  pre- 
sumption against  bis  sound  Judgment  But 
counsel  do  not  stress  tills  prtvositlon  as 
if  either  entertained  very  settled  convic- 
tions as  to  Its  effect  on  tbe  question.  Any> 
how,  there  is  not  a  suggestion  of  love  or 
fine  sentiment  connected  with  it,  and  no  one 
claims  that  tbe  match  was  made  in  Heaven. 
But  whether  or  no,  this  is  not  a  divorce  pro- 
ceeding, and  tlie  validity  of  tbe  marriage  is 
not  in  question.  It  is  brought  into  the  case 
as  a  drcnmstance,  and,  taken  in  connection 
with  all  the  other  facts,  certainly  a  question 
is  raised  as  to  his  capacity  to  make  a  will,  and 
his  susceptibility  to  influence.  After  read- 
ing the  voluminous  record,  we  cannot  say 
that  the  Jury  erred  in  finding  against  tbe 
wlU.  In  fact,  the  decided  weight  of  the  ert- 
dence  supports  the  verdict,  as  it  seems  to 
us. 
The  Judgment  is  therefore  affirmed. 


BON  JBLLICO  COAL  CO.  ▼.  MURPHT. 

(Court  of  Appeals  of  Kentncicy.    Dec.  8,  1914.) 

1.  Master  ano  Sebvant  ({  88*)— Injuries 
TO  Sebvant— Respokdkai  Sufebiob— Ikox- 

PENDENT  CONTKACTOB. 

Where  two  miners  contracted  to  widen  an 
entry  in  defendant's  mine,  take  out  the  coal, 
and  remove  the  slate,  at  a  specified  price  per 
ton  of  coal  and  yard  at  slate,  and  they  employed 
plaintiff  by  the  day  as  a  loader,  he  twing  paid 
by  defendant,  less  supplies  and  the  amount 
charged  to  the  miners,  plaintiff  was  an  employ^ 
of  defendant,  and  it  was  tmund  to  exercise  ordi- 
nary care  to  provide  him  with  a  reasonablv  safe 
place  to  work,  and  waa  therefore  liable  for  in- 
juries to  him  caused  by  a  fail  of  a  portion  of 
the  roof,  through  the  miners'  negligence;  they 
not  t>eing  independent  contractors. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  144-161;    Dec.   Dig.  i 

8a») 

2.  Masteb  and  Sebvant  (|  235*)— Injdries 
TO  Sebvant— LiABOBEBS  in  Mink— Duty  to 
Inspect. 

In  the  atwence  of  a  contract  or  special 
assumption  of  duty  to  inspect,  a  servant  need 
not  inspect  the  place  where  he  works;  the  mas- 
ter bemg  responsible  for  danger  negligently 
permitted  in  such  regard,  unless  it  is  patent  or 
obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  710-722;  Dee.  Dig.  i 
235.») 

3.  CONTINTTANOB    (i   38*)— DENIAI.  — ABSBNCB 

or  WiTMESB— Abuse  of  Discbbtion. 

Under  Civ.  Code  Prac.  I  315,  providing 
tliat  a  trial  shall  not  be  postponed  because  of 
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the  absence  of  a  witness,  if  tlie  affidavit  shall  be 
read  as  his  evidence,  vrhere  an  absent  witness 
was  not  a  party,  and  the  affidavit  as  to  what 
he  would  testify  was  read  as  bis  testimony,  the 
court's  denial  of  an  application  for  a  continu- 
ance, because  of  his  absence,  was  not  an  abuse 
of  discretion,  because  the  attorney  who  made 
the  affidavit  might  not  have  been  able  to  give 
all  the  evidence  of  the  witness. 

[i:d.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  i  113;    Dec  Dig.  {  33.»] 

Appeal  from  Circuit  Court,  Whitley  County. 

ActicHi  by  Henry  Murphy  against  the  Bon 
Jelllco  Coal  Company.  Judgment  for  plain- 
tiff,  and  defendant  appeals.    Affirmed. 

Xye.  Slier  &  UatlUt,  of  WUUamsburg,  lor  ap- 
pellant Henry  a  Oillls,  J.  B.  Snyder,  and  B. 
B.  Snyd«r,  all  of  WlUlamsbnrg,  for  appellee. 

NUNN,  X  Appellee  was  injured  by  a  fall 
of  slate  while  working  in  appellant's  mine. 
The  third  finger  of  his  right  hand  was  cat 
off,  and  the  second  and  little  fingers  were  so 
tniised  and  lacerated  as  to  leave  them  per- 
manentl)-  stiffened.  He  sued  and  recovered 
a  1750  Judgment. 

In  one  of  the  mine  entries,  there  was  a  sag 
In  the  floor.  In  order  to  fill  up  this  sag  and 
raise  the  track  to  grade,  appellant  contracted 
with  Kilby  and  Estes,  experienced  miners,  to 
make  the  entry  three  feet  wider  and  shoot 
down  two  or  three  feet  of  the  roof  for  a  dis- 
tance of  about  180  feet,  and  with  this  broken- 
down  roof  It  was  planned  to  raise  and  level 
the  track  to  correspond  with  the  normal 
grade  of  the  entry.  Kllby  and  Estes  received 
pay  per  ton  of  coal  and  yardage  for  driving 
the  entry.  At  the  time  of  the  accident  to 
Murphy,  the  slate  had  been  shot  down  over- 
head of  the  original  entry,  and  they  had  been 
paid  for  removing  that  slate.  They  were 
taking  coal  out  from  under  the  three  feet  of 
extra  width.  They  had  no  contract  for  tak- 
ing down  slate  from  that  part  of  the  work, 
except  that.  In  taking  out  the  coal.  It  was 
their  duty  to  either  prop  or  take  down  the 
loose  slate.  If  the  price  could  be  agreed 
upon,  they  expected  to  make  a  contract,  after 
taking  out  the  coal,  to  take  down  the  slate 
from  over  it.  In  order  to  make  that  roof  con- 
form to  the  new  roof  In  the  original  entry. 
Coal  bad  been  taken  out  from  under  this 
3-foot  strip  for  a  distance  of  about  80  feet, 
and  3  props  bad  been  placed  at  one  end. 
There  Is  no  proof  of  any  other  props  or  sup- 
port along  the  whole  distance  of  the  new 
entry  or  along  the  3-foot  strip. 

Kllby  and  Estes  had  employed  Murpky  as 
a  loader,  and  he  was  getting  $2  per  day. 
They  turned  Murphy's  name  In  to  the  com- 
pany, and  It  was  carrying  him  on  Its  books, 
paying  him  his  wages,  less  supplies  furnished 
him  at  the  store;  but  the  amount  paid  to 
Murphy  was  deducted  from  the  earnlngB  of 
KUby  and  Estes. 

[1]  The  accident  occurred  about  7  o'clock 
Monday  morning,  soon  after  work  commenced. 
Murphy  had  loaded  one  car  of  coal  and  near- 


ly completed  another.  He  was  loading  this 
from  coal  which  bad  been  shot  late  Saturday 
evening,  and  Kllby  was  then  picking  It  down. 
Murphy  was  standing  on  the  car  track  in  the 
mine  entry.  A  large  piece  of  slate,  weighing, 
as  some  of  the  witnesses  say,  from  5  to  7 
tons,  and  from  20  to  30  feet  long,  fell  from 
over  the  place  where  Kllby  and  Estes  had 
taken  and  were  taking  the  coal  out  of  the 
3-foot  strip.  The  bulk  of  this  slate  rolled 
out  toward  the  track,  but  the  break  extended 
overhead  into  the  entry,  and  one  piece,  weigh- 
ing about  40  pounds,  fell  from  immediately 
over  where  Murphy  was  standing.  It  Is  not 
made  clear  whether  that  was  the  piece -of 
slate  which  struck  him. 

It  is  not  contended  that  the  danger  was  such 
an  obvious  or  patent  one  as  to  put  a  man  of 
ordinary  prudence  on  his  guard,  nor  does  ap- 
pellant Insist  that  Murphy  owed  any  duty  to 
inspect  the  roof  or  take  any  steps  to  properly 
secure  It.  He  was  merely  employed  to  load 
coal.  In  actually  digging  and  mining,  he 
never  had  altogether  more  than  two  days' 
experience.  But  appellant  says  that  Murphy 
was  not  Its  servant;  that  he  was  In  the  serv- 
ice of  Kilby  and  Estes,  who  were  Independent 
contractors;  that  It  was  the  duty  of  KUby 
and  Estes  to  prop  this  slate  and  take  It  down, 
and  their  failure  to  do  so  was  their  negli- 
gence, and  not  the  company's,  and.  If  Murphy 
is  entitled  to  anything  by  way  of  compensa- 
tion for  their  negligence,  he  must  look  to 
them,  and  not  to  the  company. 

We  are  of  the  opinion  that  Murphy  was 
appellant's  servant,  although  engaged  by  Kll- 
by and  Estes.  Under  the  facts  proven,  ap- 
pellant owed  him  the  duty  of  exercising  or- 
dinary care  to  give  him  a  reasonably  safe 
place  to  work,  and  appellant  Is  not  relieved  of 
this  duty  by  delegating  it  to  others.  The  neg- 
ligence of  Kilby  and  Estes  Is  virtually  ad- 
mitted, and  their  negligence  Is  negligence  of 
the  company,  for  which  It  should  respond  In 
damages. 

The  case  of  Interstate  Coal  Co.  v.  Trlvett, 
155  Ky.  795,  160  S.  W.  731,  Is  in  point  The 
facts  are  almost  Identical,  and  we  quote: 

"The  first  question  made  on  the  appeal  is  that 
Charles  M.  Trlvett  was  not  in  the  service  of  the 
coal  company,  but  was  working  for  one  Hill, 
who  was  an  independent  contractor.  The  facts 
on  this  subject  are  briefly  these:  Charles  M. 
Trivett  applied  to  the  mine  boss  for  work.  The 
boss  was  not  able  to  give  him  employment  such 
as  he  wanted  at  the  time.  Hill  was  getting  the 
coal  out  of  certain  rooms  in  the  mine  and  load- 
ing it  on  the  cars  at  so  much  a  ton,  and,  at  the 
suggestion  of  the  boss,  Trivett  went  to  work  for 
Hill  at  $2  a  day,  to  be  paid  by  Hill.  It  was 
part  of  Hill's  duty  to  take  down  the  draw  slate. 
Trivett  went  to  work  in  the  morning,  and  on 
the  same  day,  about  3  o'clock,  was  injured. 
While  Hill  was  being  paid  for  what  he  did  by 
the  ton,  he  worked  under  the  direction  of  the 
mine  boss.  A  large  part  of  the  coal  in  Eastern 
Kentucky  is  gotten  out  by  the  miners  by  the 
ton,  and  not  by  the  day.  Hill  was  simply  a 
miner  who  was  getting  out  coal  for  the  company 
and  being  paid  according  to  the  quantity  of 
coal  he  got  out     The  company  furnished  the 
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can  and  banlcd  out  die  eoaL  Bill  loaded  tiie 
can  after  ke  bad  cotten  die  coal  leady  to  be 
loaded.  Bieept  la  tbe  mode  of  payiaeDt.  Hill, 
io  cetdng  ont  the  coal,  did  Jnat  am  Binen  cm- 
enJljr  do  im  eoal  mine*,  fie  waa  not  an  in- 
depcDdcDt  contractor,  but  a  eerrant.  wboae  com- 
penaation  depended  upon  die  amount  ta  eoal  he 
cot  ont;  aaid,  while  he  paid  Trirett  and  the 
other  penona  who  helped  him,  the  par  waa 
•Imply  taken  ont  of  hia  par.  Tbe  mode  of  pay- 
ment ia  not  ooncliiaiTe  m  caaea  of  this  aort  aa 
to  whether  the  peraon  ia  an  independent  con- 
tractor of  a  aerrant,  althoosb  it  ia  a  circnm- 
aUnoe  to  be  conaidered  with  tbe  other  facts,  and 
our  conclDsion  is,  in  view  of  all  the  orcnm- 
•tancca  under  which  the  work  waa  done,  that 
BUI  waa  a  aerrant  of  the  company,  and  diat 
Trivett  waa  aimply  working  under  him." 

Tbe  aame  qnestlon  was  ndaed  In  Employ- 
en'  Indemnity  Co.  t.  Kelly  Coal  Co.,  156  Ky. 
74,  160  8.  W.  914,  49  L.  R.  A.  (N.  8.)  850. 
We  tbere  held  that  one  working  under  similar 
drcumatances  was  an  employ^  of  tbe  com- 
pany. 

[2]  Tbe  court  gave  an  instruction  on  con- 
tribotory  negligence  In  the  nsnal  form,  but 
appellant  complains  that  this  Instmctlon  Is 
erroneous  becaose  It  falls  to  point  cot  tbe 
"facts  and  things,"  as  contended  by  appellant, 
wblch  constitute  contrlbntoiy  negligence  on 
the  part  of  Henry  Mnrpby.  Appelant  offered 
an  instmctlon  on  contributory  negligence, 
which  it  says  the  court  erred  in  refusing  to 
glTe,    That  Instmctlon  Is  as  follows: 

"If  you  believe  from  the  evidence  in  tliis  case 
that  the  plaintiff  either  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  that  a 
■hot  bad  been  fired  at  or  near  the  rock  or  date 
which  fell  upon  and  injured  him,. then  it  was  his 
duty  to  sound  such  rock  or  slate  before  work- 
ing adjacent  thereto,  and  if  yon  should  further 
believe  from  the  evidence  that  the  plaintiff  could 
in  this  way  have  discovered  that  the  rock  or 
slate  WBB  either  loose,  danceroua,  unsafe,  or 
liable  to  faU,  and  that  he  failed  to  do  so,  then 
the  law  is  for  tbe  defendant  company,  and  you 
should  BO  find." 

Tbe  Instmctlon  offered  Is  based  upon  tbe 
Idea  that  It  was  Murphy's  duty  to  Inspect  and 
examine  the  roof.  There  Is  no  testimony  to 
that  effect,  and,  In  the  absence  of  a  contract 
or  special  assumption  of  such  duty,  it  is  not 
Incumbent  upon  the  servant  to  examine  or 
Ihspect  the  place  where  he  works.  The  mas- 
ter U  responsible  If  tbere  is  negligence  In 
this  regard,  unless  the  danger  Is  patent  or 
obvious.  We  believe  the  court's  Instmctlons 
fairly  presented  tbe  case  to  the  Jury,  and 
there  was  no  error  In  refusing  to  give  the  one 
quoted,  which  appellant  offered. 

[$1  Neither  do  we  believe  the  court  erred 
In  refusing  to  continue  the  case.  Appellant 
presented  an  affidavit  showing  what  an  ab- 
sent witness  would  testify,  If  present  The 
court  permitted  this  affidavit  to  be  read  as 
the  testimony  of  the  witness.  It  may  be 
that  the  attorney  who  made  the  affidavit 
was  not  able  to  give  all  the  evidence  of  the 
absent  witness,  and  It  may  be  tbe  affidavit  did 
not  have  the  force  of  such  testimony.  If  giv 
en  In  person  by  the  witness.  But  these  are 
not  such  facts  as  warrant  us  In  concluding 


that  the  lower  oonrt  was  gidlty  of  an  abase 
of  dlscretJon  In  refusing  to  oontlnne  tbe 
case.  The  dmunstanoes  mnat  be  extraordi- 
nary to  take  the  case  oat  of  pravMon  315  of 
die  Code,  whldi  provides  that  the  trial  shall 
not  be  postponed  on  account  of  the  absence 
of  a  witness.  If  the  affidavit  shaU  be  read 
as  Iris  evidence. 

Tbis  case  does  not  oome  wlfbln  the  mle 
laid  down  In  Langdon-Creasy  Co.  t.  Boose, 
139  Ky.  047.  72  a  W.  1113,  24  Ky.  Law  Bepu 
2008,  Ann.  Can.  U12B.  29%  idled  on  by  ap- 
pellant lAe  coipoistion.  Langdon-Creasy 
Company,  was  sued  fOr  dunages  for  person- 
al InJoiT.  Mr.  Langdon,  who  was  president 
of  the  corporation,  was  die  person  guilty  of 
the  alleged  negligence.  He  bore  practically 
the  same  reladon  as  a  party  defendant,  and 
as  a  party  to  tbe  action,  as  well  as  a  wit- 
ness, his  presence  was  needed.  The  facts 
to  which  he  wonld  testify  could  not  be  sup- 
plied by  other  witnesses,  and  his  evidence 
was  very  materlaL  His  mother  died,  and  he 
conld  not  attend  the  trial.  This  court  held 
that  It  was  an  abase  of  discretion  to  refuse 
a  contlnnanoe  under  the  circumstances.  In 
this  case,  the  absent  witness,  Hiram  Estes, 
was  not  a  party.  He  went  to  Tennessee  a 
few  days  before  the  trial,  and  was  beyond 
the  court's  jurisdiction.  We  cannot  say  It 
was  an  abuse  of  discretion  to  refuse  a  con- 
tinuance when  the  statement  of  what  tbe  ab- 
sent witness  will  prove  Is  admitted  as  evi- 
dence. Hutton  T.  First  National  Bank,  45 
S.  W.  668,  20  Ky.  Law  Rep.  225;  M.  &  L.  R. 
R.  Ca  T.  Herrlck,  13  Bush.  122. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 


NATIONAL  CASH  REGISTER  CO.  v.  WIL- 
LIAMS, t 

(Court  of  Appeals  of  Kentucky.    Dec.  11.  1014.) 

1.  Ma8T«b  and  Sbbvant  (i  830^— Masteb'b 

LlABILITT   TO    THIKD    i'EBSON— SUFFICIBWCT 

or  EvuENCE— Exists NCK  of  Relation. 
In  an  action  against  a  company  for  the 
negligence  of  the  chauffeur  of  a  general  agent 
of  the  company,  a  finding  by  the  jury  that  the 
chauffeur  at  the  time  was  delivering  repair  work 
which  the  agent  was  required  to  do  under  his 
contract  with  the  company,  and  not  repair  work 
independently  contracted  for  by  him,  held  not 
to  be  palpably  against  the  wdgbt  of  the  evi- 
dence. 

[Ed.  Notcu— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  It  1270-1272;  Dec  Dig.  I 
330.*] 

2.  Apfeai,  Ann  Ebbob  ({  1194*)— Sdbseqitknt 
Pboceedinos  in  Loweb  Coubt— New  Tbiai, 
—Scope  of  Issues. 

A  decision  by  the  Court  of  Appeals  that  It 
was  a  question  for  the  Jury,  under  tbe  evi- 
dence, whether  the  one  whose  negligence  caused 
plaintiff's  injury  was  engaged  in  the  work  of 
a  company,  or  in  that  of  an  independent  con- 
tractor, was  conclusive  on  a  subseqnent  trlaU 
where  the  evidence  was  snbetantially  the  same. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4648-4656,  4660;  Dec  Dig. 
i  1194.«] 
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3.  TBIAI.  ((  298*)— MlBLEADINS  iNBIBUOnONB 

— Curb  bt  Otexb  Instruction. 

Where  a  contract  between  a  company  and 
its  agent  required  tlie  agent  to  make  repairs 
which  the  company  was  reQuired  to  malce  under 
its  contracts  for  the  sale  ot  macliines  free  of 
charge,  and  also  required  him  to  make  other 
repairs  for  wtiich  he  was  permitted  to  make 
charges,  an  inatmction  that,  if  the  chauffeur 
of  the  agent  was  delivering  a  machine  upon 
which  repairs  had  been  made  by  the  agent  under 
h\a  contract  with  the  company  at  the  time  of 
an  accident,  the  delivery  was  for  the  company, 
and  it  was  liable  for  hu  negligence^  if  mislead- 
ing as  not  requiring  a  finding  that  it  was  a 
machine  which  was  to  be  repaired  free  of 
charge,  was  cured  by  another  instruction  which 
directed  a  verdict  for  defendant  if  the  jury 
found  that  the  chanffear  was  delivering  a  ma- 
dine  npoB  which  the  repain  had  been  made  by 
the  agent  individually  aad  not  under  hi*  oon- 
tract  with  the  company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dk.^^  705-713,  716.  716.  718;    Dec  Dig.  | 


4.  Mabtbb  and  Sebvant  (|  302*)— Haoteb'b 

LUBIUTT  TO  ThIBD  PeBSON— SCOPE  OF  Elf- 
PLOTUBRT. 

Where  a  contract  between  a  company  and 
its  general  agent  required  the  agent  to  make  re- 
pairs npon  machines  which  the  company  was 
tequired  to  make  by  the  terms  of  its  sale  con- 
tracts, the  chauffeur  of  the  agent,  who  was  de- 
Uvering  a  machine  which  had  been  repaired 
by  the  agent  under  his  contract,  was  engaged  in 
the  business  of  the  company  so  as  to  render 
the  company  liable  for  his  negligence,  regardless 
of  whether  the  agent  was  required  by  his  con- 
tract to  deliver  the  repaired  machine  to  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  SI  1217-1221,  1225.  1229; 
Dec-  Dik.  I  302.*r 

6.  DaXAOES    (I   134*)— KZCEBSITB   Dakaqbs— 

Pebkanent  Injuries  to  Head. 

Where  a  woman  was  thrown  from  a  buggy 
lato  a  pavement,  resulting  in  a  depression  in 
li«i  skull,  partial  paralysis  of  her  left  leg.  and 
impairment  of  her  hearing  in  one  ear,  so  that 
her  ability  to  do  the  work  which  she  had  been 
doing  was  permanently  impaired,  n  verdict  for 
$6,S00  damages  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages 
Cent  Dig.  H  368,  386-394;   Dec.  Dig.  i  134.*] 

8.  B£abteb  and  Servant  (|  333*)— Injuries 
TO  Third  Persons- Actions  — Becovebt 
Aoainst  Master  Axons. 

An  injured  person,  who  sued  a  servant  and 
his  master  jointly  for  the  negligence  of  the 
servant  could  recover  from  the  master,  where 
the  verdict  was  silent  as  to  the  liability  of  the 
lervant  even  though  that  silence  be  treated  as 
a  verdict  for  tiie  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1279;  Dec.  Dig.  |  333.*] 

Appeal  from  Qlrcait  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Pearl  B.  Williams  against  the 
National  Caah  Begister  Company  and  anoth- 
er. Judgment  for  plaintiff  against  the  Na- 
tional Cash  Begister  Company,  and  the  com- 
pany appeals.     Affirmed. 

Stephens  L.  Blaltely  and  Geo.  B.  Philipps. 
both  of  Covington,  C.  D.  Bronson,  of  Dayton, 
and  John  H.  Klette,  of  Covington,  for  appellant 
Bobt  G.  Simmons,  ot  Covington,  for  appellee. 


TUENEB,  J.  This  is  the  second  appeal  of 
this  case.  Williams  v.  National  Cash  Begis- 
ter Co.,  157  Ky.  836,  164  S.  W.  112,  A  buggy 
in  which  appellee  was  driving  on  the  streets 
of  Covington  in  June,  1911,  collided  with  an 
automobile  driven  by  Todd  Meadows,  an  em- 
ploy€  of  Bert  Alexander,  a  sales  agent  of  ap- 
pellant, who  maintained  an  office  In  the  city 
of  Cincinnati,  but  whose  territory  covered 
Kenton  and  Campbell  counties  In  this  state. 
The  action  was  instituted  against  Meadows 
and  the  National  Cash  Begister  Company; 
the  allegations  being,  in  substance,  that  the 
accident  which  resulted  in  injuries  to  the 
plaintiff  was  brought  abont  by  the  negligence 
of  Meadows,  who,  at  the  time,  was  the  agent 
of  and  acting  for  the  National  Cash  Begister 
Company,  and  engaged  in  its  bnainesa  On 
the  first  trial  In  the  lower  court,  a  verdict 
was  returned  against  Meadows  which  was 
subsequently  set  aside,  but  the  conrt  sustain- 
ed a  motion  made  by  tlie  National  Cash  Beg- 
ister Company  and  directed  a  verdict  in  its 
favor.  From  that  Judgment  an  appeal  was 
prosecuted  by  the  plaintiff,  and  resulted  In 
the  opinion  of  this  conrt  above  referred  to. 
In  that  opinion  the  oourt,  after  a  foil  discus- 
sion of  the  evidence  and  an  exhaustive  Inves- 
tigation of  the  terms  of  the  contract  between 
Alexander  and  the  National  Cash  Begister 
Company,  held  that  tliere  was  sufficient  evi- 
dence that  Meadows  at  the  time  of  the  acci- 
dent was  engaged  in  the  business  of  the  Na- 
tional Cash  Begister  Company  to  Jnstlfy  the 
submission  of  that  question  to  the  jury.  Up- 
on the  return  of  the  case  another  trial  was 
had,  which  resulted  in  a  verdict  and  judg- 
ment for  $6,500,  from  which  this  appeal  is 
prosecuted. 

[1]  Alexander,  while  operating  his  business 
chiefly  as  an  agent  for  the  National  Cash 
Begister  Company,  bad  and  operated  in  con- 
nection with  it  a  repair  shop,  at  which  he 
not  only  did  repair  work  which  tbe  company 
under  Its  contract  was  obligated  to  make,  but 
also  did  repair  work  on  cash  roisters  on  his 
own  account  and  independent  of  his  contract 
with  the  company.  The  whole  controversy 
here  revolves  around  the  question  whether, 
at  the  time  of  the  accident.  Meadows  was  de- 
livering a  register  wliich  Alexander  liad  re- 
paired under  his  contract  with  the  National 
Cash  Begister  Company  and  in  his  capacity 
as  Its  agent,  or  whether  be  was  delivering  a 
register  whldi  had  been  repaired  by  Alexan- 
der individually,  and  was  being  delivered  in- 
dependent ot  his  contract  of  agency  with  the 
company. 

There  seems  to  be  no  doubt,  under  the  evi- 
dence, that  at  the  time  of  the  accident  Mead- 
ows was  delivering  a  cash  register  to  one 
Shotwell  at  Latonia,  Ky. ;  but  what  cash  reg- 
ister that  was  seems  to  be  the  point  of  dif- 
ference. In  May,  1906,  Shotwell  bought  a 
cash  register  from  the  company,  and  in  April, 
1911,  as  he  testifies,  he  bought  another  one; 


•Far  atkar  eaaas  aa*  ujou  topic  and  aacUoa  NUHBBR  la  Dao.  Dig.  *  Am.  Dig.  Ksy-N*.  Series  *  Rap'r  Indexes 


Digitized  by 


Google 


164 


171  SOUTHWESTBEN  BBPORTBB 


(Ky. 


the  old  one  being  taten  In  by  the  company 
In  part  payment  for  the  last  one.  Under  the 
contract  between  Shotwell  and  the  company, 
at  the  time  ot  the  last  purchase  by  Shotwell, 
which  was  made  through  Alexander's  agency, 
the  company  contracted  to  keep  the  register 
In  repair  for  two  years  without  expense  to 
Shotwell.  Now  it  Is  the  theory  of  the  plain- 
tiff that  this  machine,  which  the  company 
was  under  contract  to  repair,  was  the  one 
which  was  being  delivered  when  the  accident 
happened,  while  it  is  the  contention  of  the 
company  that  the  register  which  was  b^ng 
delivered  was  one  which  had  been  repaired 
by  Alexander  at  his  shops  under  a  contract 
with  Shotwell  with  which  the  company  had 
notiilng  to  do,  and  that  therefore  as  to  that 
transaction  he  was  an  independent  contrac- 
tor and  the  company  was  not  liable  for  his 
negligence.  The  evidence  upon  this  issue  on 
the  last  trial  was  not  substantially  different 
from  what  It  had  been  on  the  former  trial. 

[2]  The  opinion  of  this  court  on  the  former 
appeal,  there  being  no  essential  difference  In 
the  testimony  of  the  two  trials,  is  conclusive 
of  the  question  whether  the  case  was  prop- 
erly submitted  to  the  Jury.  While  the  weight 
of  the  evidence.  In  numbers  at  least,  may  be 
said  to  be  upon  the  side  of  appellant  to  the 
effect  that  on  the  day  of  the  delivery  of  the 
machine  Shotwell  paid  Meadows  for  the  re- 
pairs thereon,  which  is  treated  by  the  com- 
pany as  conclusively  showing  that  the  reg- 
ister that  day  delivered  could  not  have  been 
the  one  sold  to  Shotwell  in  April,  1910,  which 
the  company  was  under  contract  to  keep  in 
repair  without  expense  to  him  for  two  years. 
On  the  other  hand,  Shotwell  and  another 
man,  who  was  present,  testified  that  no  such 
payment  was  made;  and  in  addition  to  that 
there  is  the  uncontradicted  statement  of 
Shotwell  that  the  company  took  In  the  old 
register  as  part  payment  on  the  new  one  at 
the  time  he  purchased  the  latter  In  April, 
1910.  We  do  not  feel  Justified  in  usurping 
the  functions  ot  the  Jury  by  holding  that  the 
verdict  was  palpably  against  the  w^ght  c* 
the  evidence. 

[3]  The  first  Instmctlon  is  objected  to  by 
the  appellant  because  It  says  the  court  did 
not  distinguish  therein  the  difference  be- 
tween repairs  made  under  the  contract  by 
Alexander  for  himself  individually  and  by 
Alexander  for  the  company.  The  instruction 
submitted  this  Issue  as  follows : 

"And  if  the  jury  shall  further  believe  from 
the  evidence  that  the  defendant  Meadows  was 
at  that  time  delivering  a  cash  register  upon 
which  repairs  had  been  made  by  Alexander  un- 
der the  contract  between  the  defendant  Na- 
tional Cash  Register  Company  and  Alexander, 
then  the  delivery  was  for  the  defendant  Na- 
tional Cash  Register  Company  and  it  is  liable 
for  said  injuries  jointly  with  the  defendant 
Meadows,  and  the  jury  will  so  find." 

It  is  the  argument  for  appellant  that  this 
language  does  not  fairly  submit  the  Issue  in 
view  of  the  fact  that  under  one  clause  of 
the  contract  between  Alexander  and  the  com- 


pany  he  was  required  to  make  repairs  on  reg- 
isters whether  they  were  to  be  made  free  of 
charge  or  not.  But  even  if  this  language  be 
treated  as  Inexplicit  and  somewhat  ooofaslng 
in  the  submission  of  that  issue,  the  defect 
was  certainly  cured  by  the  language  employ- 
ed by  the  court  in  the  second  instruction, 
which  was  intended  as  the  converse  of  the 
first  The  second  instruction  is  wound  up 
with  this  language: 

"Or  If  the  Jury  shall  believe  from  the  evi- 
dence that  the  defendant  Meadows  was  at  the 
time  of  the  accident  delivering  a  cash  retrister 
upon  which  repairs  had  been  made  by  Alexander 
Individually,  and  not  under  his  contract  with 
the  defendant  National  Cash  Register  Company, 
then  the  jury  will  find  a  verdict  for  the  defend- 
ant  National  Cash  Register  Company." 

Certainly  this  language,  in  connecticm  with 
tliat  used  in  the  first  instruction,  could  not 
have  well  been  misunderstood  by  the  Jury. 

[4]  It  is  also  complained  by  appellant  that 
the  Instructions  did  not  submit  the  question 
whether  or  not  the  delivery  of  the  register 
was  required  to  be  made  under  the  contract 
between  appellant  and  Alexander ;  but  under 
the  language  of  the  former  opinion,  whidi,  of 
course,  Is  the  law  of  this  case.  If  Meadows 
was  at  the  time  of  the  'accident  delivering  a 
repair  Job  done  by  Alexander  under  the  con- 
tract, the  delivery  was  being  made  for  the 
company  and  it  is  liable.  In  other  words,  if 
Meadows,  when  the  accident  tiappeued,  was 
engaged  in  the  business  of  the  company.  It 
matters  not  whether  Alexander,  under  the 
terms  of  the  contract,  was  obligated  to  make 
the  delivery.  The  Question  is:  Was  he  at 
the  time  engaged  in  the  business  ot  the 
company? 

[6]  In  the  light  of  appellee's  testimony,  we 
are  not  impressed  with  the  contention  that 
the  verdict  Is  excessive.  She  testified  that 
she  was  thrown  from  the  buggy  on  her  head 
upon  a  paved  street;  that  the  fall  resulted 
In  a  depression  in  her  skull  and  la  permanent 
injury ;  that  there  was,  more  or  less,  paraly- 
sis of  the  left  limb  from  tiie  knee  down  re- 
sulting from  the  fall;  that  the  hearing  of 
one  ot  her  ears  had  been  impaired  as  a  result 
thereof,  and  there  had  been  since  a  discharge 
from  that  ear.  .  It  appeared  on  the  last  trial, 
which  was  held  three  years  after  the  acci- 
dent, that  her  ability  to  do  the  work  wlilch 
she  had  previously  done  was  permanently  im- 
paired. It  would  be  unprofitable  to  cite  nu- 
merous cases  where  this  court  has  approved 
higher  verdicts  for  less  serious  injuries. 

[S]  The  verdict  in  this  case  was  for  $6,500 
in  favor  of  the  plaintiff  against  the  National 
Cash  Register  Company,  and  failed  to  men- 
tion the  name  of  the  defendant  Meadows. 
EYom  this  it  is  argued  by  the  appellant  that 
a  failure  to  find  a  verdict  against  Meadows, 
whose  alleged  negligence  admittedly  was  the 
sole  cause  of  the  accident,  was  in  effect  a  ver- 
dict that  he  had  not  been  guilty  of  negligence, 
and  that  if  he  was  guilty  of  no  negligence 
there  should  have  been  no  verdict  against  the 
company;  and  a  motion  by  appellant  for  a 
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JudgnMmt  notwithstanding  tbe  verdict  against 
it  was  entered  and  overruled  by  tbe  lower 
court 

But  this  is  not  an  open  question  in  this 
state.  In  the  recent  cases  of  Broadway  Coal 
Co.  V.  Robinson,  150  Ky.  707,  160  S.  W,  1000, 
and  I.  C.  Ry.  Co.  v.  Outland's  Adm'x,  160  Ky. 
714,  170  S.  W.  4S,  this  court  adhering  to  pre- 
vious decisions  on  that  question,  has  treated 
it  as  settled  in  this  Jurisdiction  against  the 
contention  of  appellant 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  HBHEMANN 
et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  10, 1914.) 

1.  MUNICIPAI.  COBFOBATIONB  (§  TSO*)— DISPO- 
SITION or  OABBAOB— LlABIUTT  roB  Nkqu- 
OENCB. 

In  the  collection  and  disposal  of  ^arbarge, 
a  city  acts  for  the  public  health  and  discharges 
a  governmental  function  as  an  arm  of  the  com- 
monwealth, and  hence  is  absolved  from  liability 
for  the  negligence  of  its  employes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  i  1552;  Dec.  Dig.  g 
736.*] 

2.  Eminent  Domain  (S  2»)— Noisancb— Lia- 

BIUTT   FOB   iNJtJBT  TO   PKOPBBTT— CONSTI- 
TUTIONAI.  PBOVISION. 

In  view  of  Const  i  242,  requiring  munici- 
pal corporations  invested  with  the  power  of 
eminent  domain  to  make  just  compensation, 
a  city  maintaining  a  dump  at  a  proper  place  for 
it  was  liable  for  injury  to  the  property  rights 
of  one  living  in  tbe  vicinity  from  the  decaying 
animal  and  vegetable  matter  dumped  there, 
creating  bad  odors  and  swarms  of  flies,  and  mak- 
ing residence  there  annoying  and  dangerous. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  3-12 ;   Dec.  Dig.  {  2.*] 

S.  Ndisancx  (§§  49,  50*)— Liability  fob  In- 

JUBT    TO    PBOPEBTT — DAMAGES— EVIDENCE. 

Where  a  city  maintained  a  garbage  dump 
sear  plaintiff's  property,  he  could  prove  sickness 
and  annoyance  suffered  by  him  or  his  family,  as 
they  impaired  his  enjoyment  and  depreciated 
the  usable  value  of  his  property ;  the  measure 
of  damages  being  such  amount  as  would  fairly 
and  reasonably  compensate  for  any  diminution 
in  the  value  of  its  use. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  |$  116-127;    Dec.  Dig.  §|  49,  50.*J 

4.  WrTNESSEs   (I   377*)— Crewbilitt— Inteb- 

£ST. 

In  an  action  by  tbe  owner  of  residence 
property  against  a  city  for  damages  from  its 
maintenance  of  a  public  dump,  where  defendant 
on  cross-examination  asked  another  resident  in 
the  vicinity  whether  he  had  a  suit  against  the 
city,  such  inquiry,  if  tending  to  show  that  his 
testimony  was  affected  by  his  interest,  made  it 
competent  for  plaintiff,  on  redirect,  to  bring 
•st  that  witness  bad  a  suit  against  a  city  and 
It  bad  been  terminated,  to  show  that  he  was  not 
interested. 

(f:d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1207;   Dec  Dig.  g  377.*] 

5.  Appeai-  and  £^bbob  (|  671*)— Excbption— 
Hevicw. 

Where  It  did  not  appear  from  the  bill  of 
exceptions  that  the  alleged  improper  argument 
was  made,  and  there  was  nothing  in  tbe  affidav- 
it copied  into  the  bill  or  in  the  record  to  indi- 
cate tbe  court's  ruling  on  appellant's  objection 


thereto,  the  court  could  not  say  whether  there 

was  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2867-2872;  Dec.  Dig.  g 
671.*] 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Lula  B.  Hehemann  and  others 
against  the  City  of  Louisville.  Judgment  for 
plaintiffs,  and  defendant  appeals.     AfSnued. 

W.  J.  O'Connor  and  Pendleton  Beckley, 
both  of  LonlsTille,  for  appellant  Gilbert 
Burnett,  Burnett  &  Burnett,  and  Benjamin  F. 
Gardner,  all  ot  Louisville,  for  appellees. 

NUNN,  J,  In  1909  and  1910  Cabel  street 
was  used  as  a  city  dump.  Appellees  recov- 
ered a  judgment  for  $500  against  the  dty  of 
Louisville,  for  the  Injury  this  dump  caused  to 
their  property,  and  damage  in  their  use  of  it 
They  owned  and  lived  in  a  little  two-room 
house  on  Pocahontas  alley  In  the  "Point" 
The  property  reached  back  160  feet  to  Cabel 
street  In  1909,  when  the  city  began  to  cre- 
ate the  nuisance  complained  of,  these  two 
rooms  sheltered  the  appellees  and  their  eight 
children.  The  territory  of  the  Point  is  low 
and  flat  and  subject  to  periodical  overflows. 
The  dty  desired  to  raise  the  grade  of  Cabel 
street,  and  was  encouraged  in  this  move  by 
petition  of  the  residents  adjacent  to  the 
street,  including  appellees.  The  proposed  fill 
extended  through  the  point  for  about  2,000 
feet. 

During  the  summer  months  of  1909,  this 
work'  of  filling  became  in  reality  a  city  dump, 
and  especially  was  this  so  in  the  vicinity  of 
the  Hehemann  home.  All  sorts  of  decaying 
animal  and  vegetable  matter  were  brought 
there  and  dumped  day  after  day.  Witnesses 
tell  of  seeing  on  the  dump,  not  only  back- 
door refuse  and  vegetable  garbage,  but  dead 
rats,  cats,  dogs,  chickens,  and  barrels  of  spoil- 
ed fish.  This  became  a  putrifylng  mass,  from 
which  constantly  arose  unmentionable  odors 
and  such  a  flock  of  flies  and  vermin  as  com- 
monly come  with  carrion ;  all  going  to  make 
human  existence  terrible  in  that  vicinity. 
Some  excuse  Is  ottered  in  behalf  of  the  city 
by  evidence  that  dead  fish,  fowls,  and  animals 
were  brought  there  by  Individuals,  not  tbe 
city,  and  without  the  knowledge  of  the  city's 
responsible  officials.  But  responsibility  can- 
not be  escaped  when  it  is  shown  that  the  dtj* 
kept  there  every  day  during  working  honrs  a 
dump  boss,  who  was  in  a  position  to  control 
the  situation,  and  when  there  Is  abundant  ev- 
idence to  show  that  the  offensive  material 
was  so  disposed  of  with  his  knowledge  and 
direction,  and  many  of  these  carcasses  were 
dumped  from  city  garbage  wagons. 

Such  conflict  as  there  is  In  the  evidence 
goes  to  conditions  existing  at  different  places 
on  the  flu.  They  were  not  all  bad.  For  In- 
stance, toward  the  comer  of  Cable  and  Ful- 
ton, where  the  street  commissioner  lived,  and 
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also  at  a  place  where  another  dty  ofiBce^  Ut- 
ed,  the  material  was  dnders  and  dirt  taken 
from  excavations  In  and  about  the  city. 

All  of  appellees'  children  were  taken  down 
with  sickness  which  continued  from  three 
weeks  to  a  year.  Two  of  them  died  of  men- 
ingitis. Their  Illness  began  with  dysentery 
and  went  Into  typhoid.  The  attending  phy- 
sician testified  that  In  all  probability  all  the 
sickness  was  directly  traceable  to  the  unsan- 
itary dump  we  have  described. 

[1]  In  the  collection  and  disposition  of  gar- 
bage, undoubtedly  the  dty  acts  for  the  public 
health  and  discharges  a  governmental  func- 
tion. In  this  regard,  It  is  an  agent  or  arm 
of  the  commonwealth,  and  for  that  reason  Is 
absolved  from  llablll^  for  the  negligence  of 
Its  employes. 

[2]  But  tbere  Is  an  element  of  wrong  com- 
plained of  in  this  case,  which  goes  beyond 
that.'  Conceding  that  a  city  dump  Is  neces- 
sary tor  the  public  good,  and  that  Cabel 
street  was  the  proper  place  toe  It,  still  the 
city  has  no  right  to  take  or  Injnre  adjacent 
private  property  or  the  occupants  In  the  use 
thereof  without  making  compensation. 

Section  242  of  the  Constitution  requires 
that  municipal  and  other  corporations  invest- 
ed with  the  privilege  of  taking  private  prop- 
erty for  public  use  shall  make  just  compen- 
sation for  the  property  taken,  injured,  or  de- 
stroyed by  them.  City  of  Paducah  v.  Allen, 
111  Ky.  361,  63  S.  W.  981,  23  Ky.  Law  Rep. 
701,  98  Am.  St.  Rep.  422 ;  Clayton  v.  City  of 
Henderson,  103  Ky.  228,  44  S.  W.  667,  20  Ky." 
Law  Rep.  87,  44  L.  R.  A.  474.  In  applying 
this  section,  the  court  makes  a  distinction  be- 
tween injuries  to  person  from  negllg^ice  on 
the  part  of  agents  or  servants  of  municipal 
corporations,  commlted  when  in  the  discharge 
of  some  public  duty,  and  Injuries  done  to 
property  rights,  although  likewise  In  the  per- 
formance of  public  duties.  The  case  of 
Board  of  Park  Commissioners  v.  Prlnz,  127 
Ky.  460, 105  S.  W.  948,  32  Ky.  Law  Rep.  359, 
makes  the  distinction  clear,  and  dtes  the 
leading  cases  on  the  proposition. 

In  Hadlsonville  v.  Hardman,  29  Ky.  Law 
R^.  263,  the  city  maintained  an  open  drain 
or  sewer,  which  caused  disagreeable  odors 
and  served  as  a  breeding  place  for  flies  and 
Insects  and  Injury  to  the  health  of  Herdman'a 
family.    And  we  said: 

"Cities,  In  the  exercise  of  their  governmental 
functions,  may  construct  sewers,  streets,  and 
other  similar  improvements,  but  they  have  no 
right  to  baild  a  sewer  in  such  a  manner  that  it 
wul  discharge,  at  the  very  door  of  a  dtlsen. 
the  accnmnlated  filth  of  livery  stables,  *  :  * 
and,  when  guilty  of  such  wanton  disregard  of 
the  rights  of  others,  they  must  respond  in  dam- 
ages." 

See,  also.  City  of  Georgetown  v.  Ammer- 

[3]  In  all  such  cases  it  Is  competent  to 
prove  sickness  and  .annoyance  suffered  by 
the  property  owner  or  his  family,  as  these 
impair  hla  enjoyment,  and  depredate  the  us- 
able value  of  his  property. 


The  Instructions  limited  a  recovery  to 
"such  sums  in  damages  as  yon  may  beliere 
from  the  evidence  will  fairly  and  reasonably 
compensate  them  for  any  diminution,  If  any, 
in  the  value  of  the  use  of  their  property." 
We  cannot  agree  with  appellant's  contention 
that  the  only  damage  recoverable  under  fhe 
pleadings  is  for  diminution  of  the  market 
value.  The  instructions  given  by  the  court 
substantially  conform  to  the  claim  set  up  in 
the  petition  as  amended,  and.  In  our  opinion, 
state  the  proper  measure  of  damage.  Ap- 
pellant complains  that  the  instructions  were 
materially  changed,  or  that  one  was  not  giv- 
en until  after  argument  of  its  counsel  was 
completed.  But  these  facts  are  not  shown 
by  the  record. 

[4]  Appellant  complains  that  the  court 
refused  to  discharge  the  jury  in  view  of  an 
Incompetent  and  prejudldal  question  asked 
of  a  witness  by  appellees'  counsel.  It  seems 
that  other  residents  of  this  vicinity  had  suits 
of  like  character  against  the  dty,  and  some 
of  them  were  ofTered  as  witnesses  by  appellee. 
On  cross-examination  appellant  asked  one 
of  them,  "You  have  a  suit  against  the  dty?" 
to  whldi  h6  responded,  "No,  I  did  have." 
On  redirect  examination,  appellees'  counsel 
asked  the  witness,  "Ton  had  a  suit  against 
the  dty  and  got  a  judgment  and  verdict 
against  the  dty?"  If  the  witness  answered, 
the  record  does  not  show  it,  but  appellant 
immediately  objected  to  the  question,  and 
the  court,  tn  sustaining  the  objection,  cau- 
tioned counsel  to  refrain  from  this  line  of 
examination,  and  admonished  the  Jury  not 
to  be  Influenced  in  making  up  their  verdict 
by  the  Improper  question.  It  will  be  seen 
that  the  objectionable  question,  If  indeed  it 
was  so,  was  brought  out  by  the  question 
which  appellant's  counsel  propounded  on 
cross-examination.  Of  course,  the  dty's  lia- 
bility to  appellees  could  not  be  fixed  or  en- 
hanced by  the  fact  that  It  had  satisfied  or 
compromised  other  claims  of  a  similar  char- 
acter, but,  if  appellant's  inquiry  tended  to 
show  the  testimony  was  afTected  J)y  Interest 
of  the  witness,  it  was  competent  for  appel- 
lee to  show  that  he  was  not  interested  in  or- 
der to  repel  that  Idea. 

[C]  Appellant  complains  of  prejudicial  mis- 
conduct of  appellees'  counsel  in  bis  argument 
to  the  Jury.  By  an  afitdavlt  which  Is  copied 
into  the  bill  of  exceptions,  it  appears  that 
counsel  for  appellees  called  attention  to  sani- 
tary precautions  on  the  Isthmus  of  Panama, 
and  the  steps  taken  in  other  dties  to  destroy 
garbage,  with  comparisons  adverse  to  Xouls- 
vlUe.  The  court  merely  certifies  that  the 
aflldavlt  was  filed.  It  does  not  appear  from 
the  bill  of  exceptions  that  such  argument 
was  made.  Neither  is  there  anything  In  the 
affidavit  or  the  record  to  Indicate  the  rulins 
of  the  court  on  appellant's  objection  to  the 
argument  In  the  absence  of  such  informa- 
tion, we  cannot  tell  whether  there  was  er- 
ror. 

The  Judgment  Is  affirmed. 
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STDDEBAKER  CORPORATION  OF  AllBB- 
lOA  T.  DODDS  ft  RUNGH. 

(Conrt  of  Appeala  of  Kentacky.    Dee.  11. 1914.) 

1.  Pasties  (I  94*>— ICnsiroiCEB— OsnonoiTB— 

DiKUBREB. 

An  objection  that  defendant  was  not  sued 
in  its  real  corporate  name  coald  not  properlj 
be  interposed  by  demurrer,  but  should  have 
been  presented  by  anawer  or  affidavit  in  the 
nature  of  a  plea  in  abatement,  settiiiK  forth 
the  misnomer  and  disclosing  defendant's  true 
name. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Die.  H  155-159.  177;    Dee.  Dig.  t  94.^1 

2.  Pabties  (I  97*)— MiSNOMKB  of  Defxndakt 

— ESTOPPBL. 

Where  defendant  made  defense  in  the  trial 
court  on  the  merits  and  it  was  apparent  that 
it  was  the  corporation  intended  to  be  8ue4.  it 
was  estopped  to  complain  that  judgment  was 
tendered  against  it  in  its  true  corporate  name, 
though  it  was  sned  nnder  another  name. 

(Bd.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S  178;   Dec.  Dig.  |  97.*} 

3.  Pbihgxpai.  and  Agent   (S  23*)— Attthob- 

ITT  or  AOBRT— EVIDERCX. 

Where,  in  answer  to  plaintiffs'  letter  in- 
quiring for  agency  rights,  defendant's  branch 
office  replied  that  their  "Mr.  H."  would  call 
on  plaintiffs  within  a  few  days,  he  having  call- 
ed and  made  an  agency  contract  with  plaintiffs 
on  defendant's  behalf,  the  fact  that  he  signed 
himself  as  "salesman,"  and  that  others  testified 
that  he  was  a  mere  soliciting  agent  employed 
by  defendant  to  sell  its  automobiles  and  was 
without  authority  to  malce  the  contract  sued  on, 
did  not  establish  such  want  of  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  i  41;    Dec  Dig.  |  23.*] 

4.  Damaobs  (i  120*)  —  Bbbaoh  or  Agbnot 
Contract. 

Where  an  automobile  agency  contract  pro- 
vided that  plaintiff  should  have  exclusive  sale 
of  defendant's  automobiles  and  parts  after  Sep- 
tember 1,  1912,  in  specified  counties,  that  plain- 
tiffs were  to  receive  shipment  of  six  automo- 
biles September  1,  1912,  to  be  paid  for  on  pres- 
entation of  bill  of  lading  and  should  have  de- 
fendant's regular  1913  agency  contract,  it  being 
agreed  that  plaintiff  should  get  the  six  cars  at 
defendant's  catalogue  prices  less  20  and  10  per 
cent,  and  that  they  should  sell  the  cars  at  the 
catalogue  prices,  the  difference  being  their  com- 
pensation, evidence  that  by  defendant's  breach 
of  the  contract  plaintiffs  did  not  receive  the 
six  ears  was  gofficiait  to  show  plaintiffs'  recov- 
erable damage,  the  measure  of  which  was  the 
difference  between  the  contract  price  they 
agreed  to  pay  for  the  machines  and  their  rea- 
sonable value  delivered  to  plaintiffs  in  their 
city. 

[Ed.   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  H  291-305;    Dec.  Dig.  i  120.*] 

6.  Pabtnebship  (i  30*)  —  Oboanizatior  — 

Agbkeueni— Shabido  Profits. 

A  contract  to  remunerate  an  agent  by  a 
share  of  the  profits  of  the  business  does  not  of 
itself  make  sodi  agent  a  partner  in  the  business, 
though  such  a  idation  may  constitute  a  part- 
nership if  the  entire  transaction  discloses  an 
agreement  by  which  the  parties  are  coprin- 
eipals  and  the  business  is  carried  on  for  their 
nratnal  profit 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  {{  3a-48;   Dec  Dig.  |  30.* 

For  other  definitions,  see  Words  and  Phrases, 
First   and   Second   Series,  Partnership.] 


8.  PAKcifBBaHiP  a  84*)— OROANiZAnon— Ba* 

TOFFBL. 

In  order  that  persons  between  whom  there 
is  no  actual  partnership  may  be  held  liable  as 
partners  to  third  persona,  a  case  of  estoppel 
must  be  made  out  against  them. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Cent  Dig.  |  40;   Dec.  Dig.  f  34.*] 

7.  Pabtnebship  (I  29*)  —  Oboanization  — 
Sausshan  as  Pabtnbb— Contracts. 

Plaintiffs,  having  contracted  to  act  as  de- 
fendant's agents  for  the  sale  of  automobiles, 
employed  Q.  to  assist  in  the  sale  thereof, 
agreeing  to  pay  him  a  part  of  the  profits.  Q. 
bad  no  interest  in  automobiles  purchased  nnder 
the  contract  that  were  to  be  shipped  to  plain- 
tiffs for  sale,  nor  was  he  a  party  to  that  con- 
tract He  did  not  agree  to  furnish  any  part  of 
the  money  to  pay  for  the  automobiles,  nor  did 
he  agree  to  assume  any  responsibility  for  any 
debts  contracted  by  plaintifn  in  the  course  of 
their  bustnesa.  Held,  that  Q.  was  not  plain- 
tiffs' partner,  and,  in  the  absence  of  express  au- 
thorial had  no  power  to  cancel  the  order  for 
the  automobiles  which  defendant  had  contracted 
to  deliver. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  IK  30-83;  Dec.  Dig.  I  29.*] 

8.  Trial  (g  296*)  —  Instructions  —  CxmE  or 
Ebbob. 

In  an  action  for  breach  of  an  automobile 
contract  executed  on  defendant's  behalf  by  H., 
the  court  charged  that  if,  when  the  contract 
was  made,  H.  was  defendant's  agent  and  had 
authority  to  execute  the  contract  or  if  defend- 
ant by  Its  act  and  conduct  held  H,  out  as  its 
agent  in  such  a  way  as  to  induce  a  reasonably 
prudent  person  to  believe  that  he  was  its  agent 
with  power  to  execute  such  contracts,  then  they 
would  find  for  plaintiffs  such  sum  ag  would 
fairly  compensate  them  for  defendant's  breach, 
etc.  Held,  that  the  failure  of  the  instruction 
to  charge  that  plaintiffs  must  have  relied  on 
defendant's  representations  and  its  holding  out 
of  H.  as  its  agent  was  substantially  cared  by 
the  part  of  the  instruction  that  the  representa- 
tions of  defendant  and  its  holding  out  of  H.  as 
its  agent  must  have  been  such  as  to  induce  rea- 
sonably prudent  persons  to  believe  that  he  was 
its  agent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  U  706-713.  715,  716,  718:  Dec.  Dig.  i 
296.*] 

Appeal  from  Ctrcnlt  Court,  McCracken 
County. 

Action  by  Dodds  &  Runge  against  tbe 
Studebaker  Corporation  of  America.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afllrmed. 

Wheeler  &  Hughes,  of  Padncata,  for  appel- 
lant   Hendrlck  ft  Nichols,  of  Paducab.  tor 

appellee. 

SETTLE,  X  This  Is  an  appeal  from  a 
Judgment  of  the  McCracken  circuit  court, 
entered  upon  a  verdict  which  awarded  ai>- 
pellees  $760  damages  for  the  breach  of  a 
contract  alleged  to  have  been  made  by  them 
with  appellant  It  was  averred  In  the  peti- 
tion that  by  the  contract  In  question  appel- 
lees were  given  by  appellant  the  exclusive 
agency  for  the  sale  of  its  automobiles  In  the 
counties  of  McCracken,  Marshall,  and  Callo- 
way for  the  remainder  of  the  year  1912  and 
the  whole  of  the  year  1913;   that  six  of  the 
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automobiles  to  be  sold  by  appellees  were  to 
be  shipped  them  by  appellant  September  1, 
1912,  for  which  they  were  to  pay  upon  re- 
ceipt of  the  bills  of  lading,  and  others  were 
to  be  shipped  them  later  as  needed ;  that  the 
prices  appellees  were  to  pay  for  the  automo- 
biles shipped  them  by  appellant,  and  also 
tbe  prices  at  which  they  were  to  sell  them, 
were  fixed  by  catalogues  furnished  them  by 
appellant  when  the  contract  was  made ;  and 
that  the  diflference  In  amount  between  these 
catalogue  prices  were  to  be  retained  by  ap- 
pellees to  compensate  them  for  the  sales 
made.  It  was  further  alleged  that  appellant 
violated  this  contract  by  illegally  revoking 
appellees'  agency  and  refusing  to  ship  them 
the  six  automobiles  which  it  provided 
should  be  furnished  them  September  1,  1912. 
The  defense  interposed  by  appellant's  answer 
was  that  It  did  not  make  the  contract  and 
that  one  A.  C.  Hill,  by  whom  it  was  made 
with  appellees,  was  not  its  agent  and  had  no 
authority  from  it  to  make  such  a  contract 

Appellant  asks  a  reversal  of  the  judgment 
on  the  grounds :  (1)  That  the  trial  court  err- 
ed in  overruling  Its  demurrer  to  the  peti- 
tion ;  (2)  in  overruling  its  motion  for  a  per- 
emptory instruction ;  (3)  in  the  matter  of  in- 
structing tbe  Jury. 

[1 , 2]  The  ground  of  demurrer  was  that 
the  name  "Studebaker  Corporation,"  appear- 
ing to  the  written  contract,  is  not  that  of  the 
appellant,  whose  real  corporate  name  is 
"Studebaker  Corporation  of  America."  As 
to  this  ground  little  need  be  said.  The  ob- 
jection made  could  not  properly  be  inter- 
posed by  demurrer,  but  should  have  been 
presented  by  answer  or  affidavit  in  the  na- 
ture of  a  plea  in  abatement,  setting  forth 
the  misnomer  and  disclosing  the  true  name 
of  the  appellant  If  this  had  been  done,  ap- 
pellees could  have  amended  their  petition 
and  proceeded  against  the  appellant  In  its 
true  name.  Moreover,  it  is  apparent  from 
the  record  that  appellant  was  the  corpora- 
tion for  which  Hill  claimed  to  be  acting 
when  he  made  with  appellees  the  contract 
alleged  to  have  been  violated ;  and,  as  appel- 
lant made  defense  in  the  court  below  on  tbe 
merits,  it  is  estopped  to  complain  that  Judg- 
ment went  against  it  in  its  true  corporate 
name.  TJniv.  of  Louisville  v.  Hammock,  127 
Ky.  564,  106  S.  W.  219,  32  Ky.  Law  Rep.  431, 
14  L.  R.  A.  (N.  S.)  784,  128  Am.  St  Rep.  355; 
L.  &  N.  R.  Co.  V.  Hall,  12  Bush,  131 ;  Teets 
T.  Snider  Heading  Mfg.  Co.,  120  Ky.  653,  87 
S.  W.  803;'  Pike,  Morgan  &  Co.  v.  Wathen, 
78  8.  W.  137,  25  Ky.  Law  Rep.  1264. 

The  writing  evidencing  the  contract  here 
involved  is  as  follows: 

"This  is  to  certify  that  Dodds  &  Runtre  of 
Paducah,  Kentucky,  are  to  have  exclusive  sale 
of  E.  M,  F.  &  Flanders  automobiles  and  parts, 
on  and  after  Sept.  1st,  1912,  in  said  counties  as, 
viz.,  McCracken,  Marshall  &  Calloway.  Also 
they  are  to  receive  shipment  of  six  automobiles 
Sept  1,,1012,  for  which  they  agree  to  receive 
and  pay' cash  upon  presentatioiis  of  bill  of  lad- 
ing.   It  is  also  agreed  that  the  above-mentioned 


parties  are  to  have  our  1913  Regular  Agents 
Contract. 
"Studebaker  Corporation.  Louisville  Branch, 
"By  A.  Cmil,  Salesman." 

Appellant's  complaint  of  the  refusal  by 
tbe  court  of  the  peremptory  instructioii  ask- 
ed by  It  seems  to  be  based  upon  three 
grounds:  First  that  there  was  a  failure  ot 
proof  as  to  the  authority  of  A.  C.  Hill  to 
make  for  appellant  tbe  contract  with  appel- 
lees; second,  that  there  was  no  proof  of  the 
damages  alleged  to  have  been  sustained  by 
appellees;  third,  that  if  there  was  such  a 
contract,  tbe  order  from  appellees  for  tbe 
shipment  to  them  of  the  six  automobiles  by 
appellant  was  canceled  by  appellees  through 
their  representative,  Quarles,  sent  to  the  of- 
fice of  appellant  at  Louisville. 

[8]  As  to  the  first  of  these  contentions, 
we  think  It  sufficient  to  say  that  there  was 
abundant  evidence  conducing  to  prove  the 
agency  of  HllL  It  is  insisted  that  the  word 
"salesman"  attached  to  his  name  shows  that 
be  was  a  mere  soliciting  agent  employed  by 
appellant  to  effect  sales  of  Its  automobiles 
and  that  he  was  without  authority  to  make 
such  a  contract  as  that  sued  on.  Other 
agents  of  appellant  testified  that  Hill's 
agency  was  confined  to  the  making  of  sales  of 
automobiles,  and  that  the  addition  of  tbe 
word  "salesman"  to  his  name  <m  the  contract 
was  Intended  to  indicate  that  fact  On  the 
other  band,  evidence  of  Hill's  authority  to 
make  the  contract  for  appellant  was  furnish- 
ed by  the  following  letter  written  by  appel- 
lant to  appellees,  August  15, 1912: 

"LouisvUle,  Ky.    Aug.  15,  1912. 

"Messrs.  Dodds  &  Range,  Paducah,  Ky.— Gen- 
tlemen :  We  have  your  favor  of  the  14th  and 
our  Mr.  A.  C.  Hill  wiU  be  in  Paducah  and  will 
call  on  you  within  the  next  week  or  ten  days. 

"Yours  very  truly, 
"Studebaker  Corporation  of  Amerioi, 

LouisvUle  Branch. 
"By  William  Wymer." 

This  letter  was  In  reply  to  one  of  tbe  14tb 
of  August  written  by  appellees  to  appellant, 
in  which  they  asked  to  enter  Into  a  contract 
with  it  to  become  agents  for  the  exclusive 
sale  of  Its  automobiles  in  the  counties  of 
McCradten,  Marshall,  and  Calloway.  WltWn 
a  few  days  after  appellant's  letter  ot  August 
15th  was  written  to  appellees.  Hill  did  call  to 
see  them,  as  the  letter  said  be  would,  and 
then  made  with  them  for  appellant  the  con- 
tract In  question.  The  letter  refers  to  Hill 
as  "our  Mr.  A.  C.  Hill."  Tbe  only  business 
he  could  have  had  with  appellees  was  In 
reference  to  the  contract  he  made  vrtth  them, 
and  it  is  admitted  that  Hill  was  then  in  ap- 
pellant's employ.  The  letter  referred  to, 
together  with  the  acts  of  Hill  in  calling  to  see 
appellees  and  making  the  contract  with  them, 
at  least,  furnished  sufficient  evidence  of  the 
agency  and  his  authority  to  make  the  con- 
tract, to-  require  the  submission  of  the  ques- 
tion to  tbe  Jury. 

[4]  No  reason  is  apparent  for  sustaining 
appellant's  contention  that  there  was  no  evi- 
dence ccMtdndzig  to  show  that  app^ees  sus- 
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tained  any  damages  by  appellant's  Tlolatton 
of  tbe  contract  It  la  tme  there  was  no  evi- 
dence as  to  any  loss  anstalned  by  appellees 
on  account  of  being  deprived  of  the  exclusive 
sale  of  appellant's  automobiles  In  the  three 
counties  named  in  the  contract,  for  that  ele- 
ment of  the  damages  claimed  in  the  petition 
was  eliminated  on  the  trial  by  the  court,  as 
too  remote  and  speculative  for  recovery; 
which  ruling  cannot  be  reviewed  by  us,  as  ap- 
pellees have  not  taken  a  cross-appeal.  But 
there  was  evidence  as  to  the  damages  sus- 
tained by  appellees  from  the  failure  of  appel- 
lant to  ship  them  the  six  automobiles  or- 
dered by  them.  As  to  this  matter,  the  evi- 
dence shows  that  appellees  were  to  get  the 
cars  at  appellant's  catalogue  prices,  less  20 
per  cent  and  10  per  cent;  and  that  they 
were  to  sell  them  at  certain  prices  fixed  by  a 
catalogue  furnished  them  by  appellant.  It 
was  then  shown  by  proof,  furnished  in  part 
by  the  catalogues,  which  were  introduced  in 
evidence,  what  appellees  were  to  pay  for 
the  automobiles  delivered. at  Paducah;  and 
that  the  catalogue  prices  at  which  they  were 
required  by  the  contract  to  sell,  and  could 
have  sold  them  there,  were  the  market  prices 
at  which  such  machines  were  then  selling  at 
that  place.  These  facts  being  thus  establish- 
ed, the  measure  of  damages,  if  any  were 
awarded  by  the  Jury,  was  the  difference  be- 
tween the  contract  price  agreed  to  be  paid 
by  appellees  to  the  appellant  for  the  auto- 
mobiles, and  the  reasonable  market  value' of 
same  at  the  time  they  were  to  be  delivered 
to  appellees  in  the  city  of  Paducah. 

Appellant's  contention  that  appellees'  order 
for  the  six  automobiles  was  canceled  by 
Quarles  as  its  representatlva  is  not  main- 
tainable. Qunrles  was  introduced  as  a  wit- 
ness by  appellees,  and  be  admitted  that  he 
called  at  appellant's  ofBce  or  place  of  busi- 
ness in  tiouisville  shortly  after  the  contract 
between  it  and  appellees  was  made,  and  that, 
while  there,  he  inspected  automobiles  of  the 
class  ordered  by  appellees;  that  he  was  then 
told  by  Wymer,  an  employe  at  the  time  in 
charge  of  its  office,  that  appellant  had  closed 
a  contract  with  a  party  or  parties  in  Paducah, 
whose  names  were  not  given,  for  the  selling 
of  its  automobiles;  but  that  he  d^d  not  ad- 
vise Wymer  that  he  had  any  business  con- 
nection with  appellees  or  interest  in  the  con- 
tract wliich  had  been  made  by  the  latter  with 
appellant  Quarles  further  testified  that  his 
inspection  of  the  automobiles  at  appellant's 
place  ot  business  In  Iioulsvllle  was  made  in 
obedience  to  a  telegram  received  by  him 
from  appellees  at  Cleveland,  Ohio,  and  that 
he  had  been  employed  by  appellees  to  sell 
for  them  the  automobiles  they  were  to  receive 
under  their  contract  made  with  appellant, 
for  which  he  was  to  be  paid  by  them  one- 
half  the  profits  realleed  from  such  sales.  He 
did  not  testify,  however,  and  was  not  asked, 
whether  he  gave  Wymer  any  advice  or  di- 
rection  canceling  appellees'   order   for   the 


shipment  to  them  of  the  six  automobiles  to 
be  delivered  at  Paducah.  Wymer,  who  was 
the  last  witness  introduced  on  the  trial,  tes- 
tified as  to  the  visit  of  Quarles  at  aiveilant's 
Louisville  office,  and  said  that  he  then  tried 
to  get  from  Quarles  his  name,  but  was  un- 
able to  do  so;  that  Quarles  wanted  to  know 
what  cars  °api)ellant  has  shipped  Dodds  & 
Runge,  and  said  to  him,  "Don't  ship  a  thing 
imtil  I  get  back  and  you  hear  from  us." 
For  some  reason  unexplained  in  the  record, 
Quarles  wos  not  reintroduced  to  contradict 
this  testimony  of  Wymer.  W/hether  he  would 
have  done  so  cannot  therefore  be  told,  but 
the  record  furnishes  no  evidence  whatever 
that  he  bad  been  authorized  by  appellees  to 
cancel  their  order  for  the  shipment  to  them 
of  the  six  automobiles.  At  the  time  the  con- 
tract between  appellant  and  appellees  was 
made,  the  latter  gave  to  Hill,  as  the  agent  of 
appellant,  an  order  to  it  to  ship  the  six 
automobiles  as  stipulated  in  the  contract, 
and  at  the  same  time  also  gave  Hill  a  check 
of  91^,  required  by  appellant  as  a  deposit 
before  shipping  to  them  the  automobiles. 
On  August  24,  1912,  and  after  the  visit  of 
Quarles  to  appellant's  Louisville  office,  its 
manager  wrote  appellees  the  following  letter, 
which  was  duly  received  by  them: 

"The  Studebaker  Corporation  of  America. 
"Louisville,  Ky.     Aufcust  24,  1012. 
"Messrs.  Dodds  &  Runge,  Paducah,  Ky.— Gen- 
tlemen :    We  are  in  receipt  of  your  order  given 
to  our  Mr.  Hill  and  your  check  on  deposit, 
which  we  are  returning.    We  are  sorry  we  can- 
not accept  same  as  our  dealer  in  Paducah  has 
decided  to  pnt  in  a  place  and  take  in  a  part- 
ner   and    will    devote    considerable    more    time 
and  attention  to  our  stuff,  and  inasmuch  as  he 
has  represented  us  there  for  years,  it  will  not 
be  riKbt   to  cancel  his  contract  at   this  time. 
Thanking  you  for  your  interest  in  our  behalf, 
and  sorry  we  cannot  accept  such  a  valuable  or- 
der at  this  time,  beg  to  remain, 
"Yours  very  truly, 
"The'  Studebaker  Corporation  of  America, 
Louisville  Branch. 
"By  W.  W.  Reason,  Mgr." 

It  will  be  observed  that  this  letter  does  not 
rest  appellant's  refusal  to  ship  the  six  auto- 
mobiles upon  the  ground  that  the  order  which 
appellees  had  given  therefor  had  been  can- 
celed by  Quarles.  On  the  contrary,  it  based 
the  refusal  of  the  order  solely  upon  the 
ground  that  a  former  Paducah  dealer  in  auto- 
mobiles, who  had  been  handling  its  machines 
had  taken  In  a  partner  and  wished  to  con- 
tinue in  the  business  of  selling  them  tor  it 
and  that  as  be  had  represented  appellant 
there  for  years  it  would  not  be  right  to  cancel 
his  contract  at  that  time.  The  contents  of 
this  letter  throws  much  doubt  upon  the  state- 
ment of  Wymer  as  to  the  canceling  of  the  or- 
der for  the  automobiles  by  Quarles. 

[6,  •]  It  is  insisted  for  appellant  that,  al- 
though the  evidence  falls  to  show  that 
Quarles  had  authority  from  appellees  to 
cancel  their  order,  the  fiict  that  he  was  to 
share  with  them  the  profits  to  be  realized 
from  the  sales  of  appellant's  machines  under 
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their  contract  witb  It  made  Mm  a  partner  In 
the  business ;  and  if  this  be  true,  as  a  member 
of  the  paitnershlp,  he  had  a  right  to  cancel 
the  order  for  the  shipment  to  appellees  of  the 
automobiles,  without  express  authority  from 
them  to  do  so.  This  contention  is  also  un- 
sound. A  contract  for  the  remuneration  of  an 
agent  of  a  person  engaged  In  business,  by  a 
share  of  the  profits  of  the  business,  does  not 
of  Itself  make  the  agent  a  partner  in  the  busi- 
ness. Such  a  relation  may,  however,  consti- 
tute a  partnership  If  the  entire  transaction 
discloses  an  arrangement  by  which  the  par- 
ties are  coprlnclpals  and  the  business  is  car- 
ried on  for  their  mutual  profit  But  In  order 
that  persons  between  whom  there  is  no  actu- 
al partnership  may  be  held  liable  as  partners 
to  third  persons,  a  case  of  estoppel  must  be 
made  out  against  them.  As  said  in  80  Cyc. 
385: 

"According  to  the  rule  now  generally  pre- 
vailing both  in  England  and  in  America,  where 
there  is  no  partnersliip  in  fact,  merely  sharing 
the  profits  of  a  venture  does  not  create  one  as 
to  third  persons,  who  have  not  been  legitimately 
led  to  believe  that  one  exists.    •    •    •  " 

Again  In  the  same  volume,  page  888«  Is  this 
further  statement  of  the  law: 

"According  to  the  weight  of  authority,  one 
who,  without  any  interest  in  the  business  prop- 
erty, is,  bv  agreement,  to  receive  as  compensa- 
tion for  bis  services,  and  only  as  compensation 
therefor,  a  certain  proportion  of  the  profits  of 
the  bastness  or  a  stipulated  sum,  together  with 
a  certain  proportion  of  the  profits,  and  is  nei- 
ther held  out  to  the  world  as  a  partner  nor 
through  the  negligence  of  the  owner  of  the  busi- 
ness permitted  to  hold  himself  out  as  a  part- 
ner, is  not  a  partner  either  as  to  Uw  owner  or 
third  persons." 

This  view  of  the  law  is  sustained  by  num- 
erous decisions  of  this  court  Fuqua  v.  Mas- 
sle,  95  Ky.  387,  26  S.  W.  876,  16  Ky,  Law 
Rep.  849 ;  Donley  v.  Hall,  5  Bush,  549 ;  Her- 
an  T.  Hall,  1  B.  Mon.  159,  35  Am.  Dec.  178; 
Stone  V.  Turfmen's  Supply  Co.,  103  Ky.  318, 
45  S.  W.  78,  19  Ky,  Law  Rep.  2025. 

[7]  According  to  the  admitted  ffects, 
Quarles  was  to  own  no  interest  whatever  in 
the  automobiles  that  were  to  be  shipped  ap- 
pellees by  appellant  He  was  not  a  party  to 
the  contract  between  them,  was  not  to  fur- 
nish any  part  of  the  money  to  pay  for  the 
automobiles,  was  to  assume  no  responsibility 
for  any  debts  that  might  be  contracted  by 
appellees  in  the  course  of  the  bustness,  and 
there  would  have  been  nothing  In  the  serv- 
ice he  was  to  perform  for  them  that  would 
have  held  him  out  to  the  public  as  a  partner 
of  theirs  in  the  business  of  selling  appellant's 
automobiles.  He  was,  or  would  have  been, 
a  mere  agent  or  salesman  for  appellees,  em- 
ployed to  sell  the  automobiles,  or  some  of 
them.  In  the  territory  covered  by  their  con- 
tract with  appellant  and  was  to  be  compen- 
sated tot  his  services  by  being  paid  half  the 
profits  realized  on  such  automobiles  as  might 
be  wA&  by  him.     la  view  of  these  facts. 


Quarles  was  not  a  partner  of  appdlees;  con- 
sequently he  had  no  power,  in  the  absence 
of  express  authority  from  appelleea — of  which 
there  was  no  proof — to  cancel  their  order  for 
the  six  automobiles  appellant  contracted  to 
fnmlsh  them.  It  is  onr  oondnsion  that  the 
giving  of  the  peremptory  tnstmctlon,  on  any 
of  the  grounds  urged  by  appellant,  would 
have  been  unauthorized ;  therefore  Its  refus- 
al by  the  trial  court  was  not  error. 

[I]  Appellant's  complaint  of  error  In  the 
Instmctions  is  without  metit  Instructions 
1  and  2  are  objected  to.  Na  1  was  as  fol- 
lows: 

"The  court  Instructs  the  Jury  that  it  they 
believe  from  the  evidence  that  at  the  time  the 
contract  sued  on  was  executed,  A.  C.  Hill  was 
the  authorized  agent  of  the  defendant  and  had 
power  and  authority  to  sign  and  execute  the 
same,  or  if  they  beheve  from  the  evidence  that 
the  defendant  by  its  acts  and  c<mdact  held  said 
A.  C.  Hill  out  as  its  authorized  agent  in  such 
a  way  as  to  induce  a  reasonably  prudent  person 
that  he  was  its  authorized  agent  with  power 
and  authority  to  execute  such  contracts  as  the 
one  herein  sued  on,  then  they  will  find  for  the 
plaintiff  such  sum  in  damages  as  they  may  be- 
lieve from  the  evidence  will  fairly  and_reason- 
ably  compensate  them  for  the  loss,  if  any.  sus- 
tained by  them  on  account  of  the  failure  of 
the  defendant  to  comply  with  said  contract  in 
delivering  the  cars  or  automobiles  mentioned  in 
this  case,  not  exceeding  in  all  the  sum  of 
$1,547.11,  the  amount  claimed  in  the  petition; 
but  unless  you  so  believe  from  the  evidence  that 
the  said  A.  C.  Hill  was  the  authorized  agent 
of  the  defendant,  as  defined  to  you  herein,  to 
make  and  execute  said  contract,  you  will  find 
for  the  defendant" 

It  Is  objected  that  this  Instmction  did  not 
properly  state  the  law,  as  it  omitted  to  ad- 
vise the  Jury  that  in  order  to  find  for  appel- 
lees, they  must  believe  from  the  evidence 
that  in  making  the  ccmtrsct— for  the  alleged 
breach  of  which  damages  were  claimed — 
they  must  have  relied  upon  the  representa- 
tions of  appellant  and  its  holding  out  of  A 
C.  Hill  as  its  agent  This  objection  is  hyper-  > 
critical.  Tbe  omission  In  question  was  sob-  i 
stantifHly  cured  by  that  part  of  the  instmc-  | 
tlon  which  told  the  Jury  that  the  representa-  , 
lions  of  appellant  and  Us  holding  out  of  Hill 
as  its  agent  must  have  been  sndi  as  to  In- 
duce reasonably  prudent  persons  to  believe 
he  was  its  agent  snd,  as  there  was  nothing 
In  the  evidence  conducing  to  show  that  appel- 
lees were  not  of  this  class  of  persons,  the  con- 
clusion was  inevitable  that  they  were  thereby 
induced  to  enter  into  the  contract  As  the 
Jury  could  not  have  been  misled  by  the  in- 
struction in  the  form  given,  the  omission 
complained  of  was  not  prejudicial  to  appel- 
lant 

As  instmction  No.  2  Is  as  to  the  measure  of 
damages,  and  the  measure  given  therein  is  as 
stated  in  a  preceding  part  of  the  opinion  and 
Is  correctly  worded,  conunent  thereon  is 
deemed  nnnecessary. 

As  the  record  furnishes  no  legal  cause  for 
disturbing  the  verdict  of  the  Jury,  the  Judg- 
ment is  affirmed. 
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PADUCAH  «  ILLINOIS  FBR^Y  CO.  T. 
ROBERTSON,  t 


(Court  of  Appeals  of  Kentucky. 
1914.) 


Dec.  9, 


1.  CO&POBATIONS     ({    404*)     —    DSBECTOBS    — 

Right  to   Cortboi.  Pbofbbty— Aonoif  or 

Sbabeholdebs. 

Where  a  board  of  directors  adopted  a  res- 
olution specifying  that  the  corporate  property, 
ghonld  be  sold  on  a  certain  day  at  a  certain 
place,  the  action  of  the  stockholders  in  ratifying 
such  resolution  did  not  deprive  the  board  of  con- 
trol over  the  corporate  property  or  invalidate 
their  subsequent  resolution  postponing  the  sale 
without  consent  of  the  stocldiolders,  to  avoid 
a  sacrifice  of  the  corporate  property. 

[£2d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {|  162&rl628,  1633-1639;  Dec  Dig. 
{  404.n 

2.  COBFOBATIORS   (t  404*)— AOZNTS— AUTHOB- 
ITY— AcqUIESCENOE  III  APPOINTMENT. 

The  failure  of  the  president  of  the  board 
of  directors  of  a  corporation,  after  being  fully 
informed  of  the  facte,  to  object  to  the  action 
of  a  stockholder  In  appointing  an  auctioneer  to 
sell  corporate  property  was  an  acquiescence  by 
him  in  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i|  1626-1628,  1633-1639;  Dec.  Dig. 
i  404.*] 

3.  CoBPOBATioNs  (5  603*)  —  Dissolution  — 
Saus  of  Pbopebtt. 

The  act  of  the  directors  of  a  corporation 
in  adopting  a  resolution  providing  for  a  sale  of 
all  the  corporate  property  is  not  of  itself  a  "dis- 
solution" of  the  corporation. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2404-2409;   Dec.  Dig.  i  603.*] 

4.  COBPOBATIONS     ({     298*)— DlBKCTOBS— 'Va- 

uditt  of  Mebtinq. 

That  only  two  of  the  three  members  of  the 
board  of  directors  of  a  corporation  were  pres- 
ent at  a  meeting  called  in  an  emergency  to  post- 
pone a  sale  of  corporate  property  to  prevent 
its  sacrifice  did  not  invalidate  their  action, 
where  both  voted  for  postponement  of  the  sale, 
esi>ecially  where  the  third  member,  though  de- 
nying that  he  had  notice  of  the  meeting,  was 
present  at  the  place  of  meeting  at  the  time  fix- 
ed and,  after  being  informed  of  its  object,  left 
to  keep  from  participating  in  the  action  taken. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent   Dig.  U  1292-1317,  1319;    Dec.  Dig.  { 

6.  AcnoN  (I  27*)— Natubb  of  Action— Con- 
tbact  ob  Tobt — Waiveb  ok  Tobt. 

Where  corporate  propertr  was  wrongfully 
sold  by  an  auctioneer  at  a  sale  which  had  been 
postponed  by  action  of  the  board  of  directors, 
the  fact  that  the  corporation  could  have  sued  in 
equity  to  set  the  sale  aside  or  sued  in  law  to 
recover  the  property  did  not  preclude  it  from 
suing  the  purchaser  for  conversion. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
I>ig.  a  1«0-1«5;   Dec.  Dig.  i  27.*] 

6.  Cobpobations  (I  298*)— Saue  or  Pbopebtt 

— Dbixoation  or  Poweb. 

In  order  that  the  appointment  of  an  auc- 
tioneer to  sell  corporate  property  may  be  bind- 
ing on  the  corporation,  the  board  of  directors 
should  act  in  an  official  meeting  in  delegating 
to  him  the  power  of  sale,  and  such  act  must  be 
shown  by  the  corporate  records. 

[EM.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.   H  1292-1317,  1319;    Dec.  Dig.  | 

Appeal  from  Circuit  Court,  HcCracken 
County. 


Action  by  the  Paducab  &  Illinois  Ferry 
Company  against  Cbarles  L.  Robcartson. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Reversed  and  remanded  tor  new 
trial. 

X  D.  Mocqnot,  of  Fadncab,  for  appellant 
Campbell  ft  Campbell,  of  Fadncab,  for  appel- 
lee. 

SETTLE,  3.  This  action  vma  Instituted  in 
the  court  below  by  the  appellant,  Paducah  ft 
Illinois  Ferry  Company,  a  corporation,  to 
recover  of  the  appellee,  Cbarles  L.  Robertson, 
the  value  of  a  steamboat,  known  as  the  O. 
W.  Robertson,  ferry  franchise,  landings 
docks,  and  wharves,  at  the  city  of  Paducab, 
of  which  it  claimed  to  be  the  owner,  upon  the 
ground,  as  alleged,  that  appellee  had  unlaw- 
fully converted  the  same  to  his  own  use; 
It  being  further  alleged  in  the  petition  that 
the  steamboat  was  of  the  value  of  $10,000 
and  the  landings,  docks,  wharves,  and  fran- 
chise of  the  value  of  $5,000,  for  which  sums, 
aggregating  $15,000,  judgment  was  prayed. 
The  appellee's  answer  contains  two  para- 
graphs. In  the  first  it  is  denied  that  he  un- 
lawfully, or  with  intent  to  deprive  appellant 
of  the  ownership  of  the  property  referred  to, 
took  possession  of  or  converted  same  to  his 
own  use,  denied  that  he  had  ever  converted 
or  had  possession  of  the  landings,  docks, 
wharves,  or  franchise,  and  also  denied  that 
the  steamboat  was  worth  $10,000  or  any 
amount  exceeding  $2,500,  or  that  the  fran- 
chise, docks,  wharves,  and  landings  were  of 
the  value  of  $5,000. 

In  the  second  paragraph  of  the  answer  it 
was  alleged:  That  at  a  meeting  of  the  board 
of  directors  of  the  appellant  corporation,  held 
on  January  6,  1914,  a  resolution  was  adopt- 
ed ordering  that  appellant's  steamboat,  ferry 
franchise,  landings,  docks,  and  wharves  be 
oflTered  for  sale  at  public  auction  on  February 
10,  1914,  at  10  o'clock  a.  m.,  at  the  Paducab 
boat  landing,  to  the  highest  and  best  bidder, 
for  one-third  cash  and  the  balance  In  equal 
Installments,  payable  in  3,  6,  9,  and  12  months 
after  the  date  of  sale,  for  which  the  pur- 
chaser should  be  required  to  give  notes  with 
approved  security,  bearing  6  per  cent  inter- 
est from  date  until  paid,  with  the  privilege 
to  him  to  pay  aU  cash  if  desired.  That  the 
resolution  further  provided  that  no  person 
should  be  accepted  as  a  bidder  for  the  prop- 
erty nntll  be  bad  deposited  with  the  auc- 
tioneer his  certified  check,  payable  to  the  cor- 
poration, in  the  sum  of  $1,000,  which.  If  he 
should  become  the  successful  bidder  and  com- 
ply with  the  terms  of  sale,  would  be  accepted 
as  part  of  the  purchase  money.  If,  however, 
he  became  the  snccessfnl  bidder  but  failed 
to  comply  with  the  terms  of  sale,  the  amount 
of  the  check  In  that  event  should  be  forfeited 
to  the  corporation  as  damages  for  such  fail- 
ure. That,  immediately  after  the  adoption  of 
this  resolution  by  the  board  of  directors,  its 


*For  other  cases  ■••  same  t«0e  Mid  seotion  NUMBBa  la  Deo.  Dig.  *  Am.  Dig.  Key-No.  Seriea  *  Rap'r  Indaaw 
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action  In  respect  thereto  was  approved  by 
tbe  stockholders  of  the  corporation  at  '  a 
meeting  then  held  by  them.  That  appellant 
advertised  the  sale  of  the  whole  of  the  prop- 
erty by  Insertion  of  advertisements  In  news- 
papers In  the  cities  of  Paducah,  Memphis, 
Tenn.,  St.  Louis,  Ko.,  and  other  points;  and 
that  thereafter,  at  the  time  and  place  fixed 
by  the  resolution  of  the  board  of  directors 
for  the  sale  of  the  property,  It  was  offered 
for  sale  by  CecU  Reed,  as  auctioneer,  In  ac- 
cordance with  the  terms  of  the  resolution  and 
advertisements  of  sale,  and  appellee,  who  had 
previously  deposited  with  Reed  the  certified 
cbecic  for  $1,000,  being  the  highest  and  best 
bidder,  became  the  purchaser  of  the  whole 
of  the  property  in  question,  at  bis  bid  of 
$2,500,  whereupon  he  paid  to  Reed  the  entire 
$2,500  and  received  from  him  the  steamboat 
G.  W.  Robertson. 

By  its  reply  appellant  denied  that  CecU 
Reed  was  authorized  by  its  board  of  directors 
to  sell  the  property  In  question,  and  alleged 
that  prior  to  10  o'clock  a.  m.,  on  February 
10,  1914,  and  before  the  alleged  sale  of  the 
property  by  Reed,  appellant's  board  of  direc- 
tors held  a  meeting  at  Us  office  In  the  city 
of  Paducah,  at  which  all  of  Its  members  were 
present,  and  at  such  meeting  adopted  a  reso- 
lution by  a  majority  vote  of  the  members  of 
the  board  rescinding  so  much  of  the  resolu- 
tion adopted  by  It  January  6,  1914,  as  pro- 
vided for  the  sale  of  the  property  on  Febru- 
ary 10,  1914,  and  postponing  tbe  sale,  notice 
of  which  resolution  was  communicated  by  the 
president  of  the  board  of  directors  to  Reed, 
the  auctioneer,  at  the  place  of  sale  and  be- 
fore It  was  made  by  him,  which  notice  was 
accompanied  by  an  order  given  blm  by  the 
president  of  the  board  of  directors  not  to 
make  the  sale;  but  that,  notwithstanding 
such  notice  and  order,  Reed  illegally  at- 
tempted to  proceed  with  the  sale  and  went 
through  the  form  of  offering  the  property 
and  of  accepting  the  alleged  bid  made  by  ap- 
I)ellee  therefor ;  -that  the  sale  thus  attempted 
to  be  made  was  illegal  and  void,  because  of 
which  appe^ee  took  no  title  to  the  property 
In  question  or  any  part  thereof,  and  that  his 
act  in  taking  possession  of  the  property  and 
continuing  to  hold  it  constituted  an  illegal 
conversion  of  eame. 

AJ^ter  the  filing  of  appellee's  rejoinder  con- 
troverting the  affirmative  matter  of  the  reply, 
the  case  went  to  trial  and  resulted  In  a  ver- 
dict in  behalf  of  appellee,  in  obedience  to  an 
instruction  glyen  by  the  trial  court  at  the 
conclusion  of  all  the  evidence,  peremptorily 
directing  the  Jury  to  so  find.  Judgment  was 
entered  In  accordance  with  the  verdict  Ap- 
pellant was  refused  a  new  trial ;  hence 
this  appeaL 

[1]  It  is  insisted  for  the  appellant  that  the 
giving  of  the  peremptory  Instruction  direct- 
ing a  verdict  for  appellee  was  error,  enti- 
tling It  to  a  reversal  of  the  Judgment  appeal- 
ed from.  Tbe  reason'  for  this  ruling  by  tbe 
circuit  court  la  not  stated  tn  the  record,  but 


It  seems  to  be  agreed  by  connsd  that  it  was 
based  upon  the  theory  that  the  evidence  fail- 
ed to  sustain  the  cause  of  action  alleged  in 
the  petition.  In  order  to  determine  whether 
this  ruling  was  authorized,  consideration  of 
the  evidence  will  be  necessary.  The  salient 
facts  appear  to  be. as  follows: 

The  appellant,  Paducah  &  Illinois  Ferry 
Company,  is  a  corporation  operating  a  ferry, 
under  a  franchise  granted  by  the  city  of 
Paducah  and  McCracken  county  court,  be- 
tween Paducah  and  points  on  the  Illinois 
shore  and  at  a  point  in  Livingston  county, 
using  therefor  a  steamboat  called  the  G.  W. 
Robertson.  Its  capital  stock,  amounting  al- 
together to  $40,000,  was  held  at  the  time  of 
the  Institution  of  this  action,  one-fourth  by 
the  appellee,  C.  L.  Robertson,  one-fourth  by  3. 
T.  Barnes,  and  one-half  Jointly  by  Louis 
Clark  and  Ophelia  Clark.  The  corporation's 
board  of  directors  consisted  of  Louis  Clark, 
who  was  president,  Ophelia  Clark,  secretary 
and  treasurer,  and  J.  T.  Barnes.  Prior  to 
January  6,  1914,  the  corporation  seemed  to 
have  become  somewhat  Involved  In  debt,  and 
there  had  been  an  unsuccessful  attempt  made 
by  appellee  to  have  Its  business  and  property 
placed  In  the  bands  of  a  receiver;  and,  with 
a  view  of  relieving  itself  of  these  embarrass- 
ments, Its  board  of  directors  met  on  that  day 
and  unanimously  adopted  the  following  reso- 
lution: 

"Be  it  resolved  by  the  board  of  directors  of 
Paducah  &  Illinois  Ferry  Company,  subject  to 
the  ratification  of  the  stockholders  of  tbe  cor- 
poration, that  the  property  and  effects  of  the 
corporation  be  offered  for  sale  at  public  auc- 
tion on  February  10,  1914,  at  10  o'clock  a.  m., 
at  the  boat  landing  at  the  foot  of  Kentuclcy 
avenue,  or  on  the  boat,  to  the  highest  and  best 
bidder  for  one-third  cash,  and  the  balance  in 
equal  installments  due  three,  six,  nine  and 
twelve  months,  to  be  evidenced  by  notes  of  tbe 
purctiaser  with  approved  security,  bearing  in- 
terest from  date  until  paid  at  6  per  cent,  per 
annum,  with  the  privile^  to  the  purchaser  to 
pay  all  cash,  if  desired.  No  person  shall  be  ac- 
cepted as  a  bidder  for  said  property  until  be 
sliall  have  deposited  with  the  auctioneer  his 
certified  check  payable  to  the  corporation  in 
the  sum  of  $1,000,  which,  if  he  shall  be  the 
successful  bidder,  and  shall  comply  with  the 
terms  of  sale,  shall  be  deducted  from  the  sale 
price,  and  if  he  shall  be  the  successful  bidder 
and  fail  to  comply  with  the  terms  of  sale,  the 
said  sum  sliall  he  forfeited  to  the  corporatioa 
as  damages  for  failure  to  comply  with  his  bid. 
Said  property  shall  be  offered :  FirsL  Tbe  fran- 
chise, docks,  landing  privilegeB  and  landing  at 
Livingston  Point.  Second.  The  steamer  O.  W. 
Robertson.  After  said  property  shall  be  sold 
separately  as  above  stated,  then  the  steamer  G. 
W.  Robertson  and  the  aforesaid  franchises,  etc., 
shall  be  offered  as  a  whole,  and  the  method  of 
sale  bringing  the  highest  price  shall  be  accepted. 
♦  •  •  It  was  thereupon  moved  and  seconded 
that  the  said  sale  be  dul^  advertised  in  the  local 
papers  of  Paducah,  and  m  the  Waterways  Jour- 
nal and  Memphis  Commercial  Appeal,  at  least 
two  insertions  each  week  in  the  latter.  There 
being  no  further  business,  the  meeting  adjourn- 
ed." 

At  the  same  time  and  place,  and  immedi- 
ately upon  the  adjournment  of  the  board  ot 
directors,  the  stockholders  met  and  adopted 
tbe  following  resolution: 
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"At  a  meeting  of  the  atocktaolders  of  the  Pa- 

ducah  &  Illinois  Ferry  Company,  this  day  held 
at  the  office  of  J.  D.  Mocquot  in  Paducab,  Ky., 
there  were  present  in  person  the  following  per- 
sons: Louis  Clark,  Mrs.  Ophelia  Clark,  C.  L. 
Robertson  and  J.  T.  Barnes,  holding  all  of  the 
stock  of  the  said  corporation.  The  resolution 
adopted  by  the  board  of  directors  of  the  cor- 
poration at  the  meeting  this  day  held  and  the 
action  of  the  board  of  directors  was  read  to  the 
meeting  and,  upon  motion  duly  seconded,  the 
action  of  said  board  was  ratified  unanimously. 
There  being  no  further  business  to  come  before 
the  meeting,  it  adjourned." 

After  the  adoption  of  the  above  resolution 
by  tbe  board  of  directors  and  stockholders, 
the  steamboat  and  other  property  of  the  cor- 
poration was  advertised  for  sale  as  therein 
directed.  It  is  claimed  by  the  appellee,  Rob- 
ertson, that  he  was  authorized  by  the  board 
of  directors  or  stockholders  to  attend  to  the 
matter  of  advertising  the  sale,  but  such  au- 
thority does  not  appear  from  the  resolutions 
of  the  board  of  directors  or  that  of  the  stock- 
holders. On  the  day  fixed  for  the  sale  of  the 
property,  Louis  Clark,  the  pre.sldent  of  the 
board  of  directors,  seemed  to  have  received 
information  that  there  would  be  no  bona  fide 
bidders  for  the  property  at  anything  like  its 
real  value,  so  he,  as  president,  and  Mrs. 
Ophelia  Clark,  secretary  of  the  board  of  di- 
rectors, called  a  meeting  of  Its  members  for 
9:30 o'clock  a.m.  on  the  day  of  sale,  with  a 
view  of  taking  action  looking  to  a  postpone- 
ment of  the  sale  which  was  to  take  place  at  10 
o'clock  a.  m.  of  that  day.  The  two  Clarks 
and  J.  T.  Barnes,  the  other  director,  met  at 
the  time  indicated  at  the  store  of  Louis 
Clark.  Although  the  object  of  the  meeting 
was  stated  to  Barnes  by  the  president  of  the 
board,  be  left  before  any  action  was  taken, 
but  at  that  meeting  Louis  and  Ophelia  Clark, 
constituting  a  majority  of  the  board  of  direc- 
tors, adopted  the  following  resolution: 

"A  meeting  of  the  directors  of  the  Paducah 
A  Illinois  Ferry  Company  was  held  at  the  office 
of  the  company  on  this  the  10th  day  of  Febru- 
ary, 1914,  at  9:30  a.  m.  Resolved,  that  the 
ferryboat  G.  W.  Robertson  and  ferry  franchise 
be  not  sold  this  day. 

"Louis  Clark,  President 

"Ophelia  Clark,  Secretary  and  Treasurer. 
"J.  T.  Barnes  leaving  the  meeting  before  it 
dosol    There  being  no' further  business  to  come 
before  the  meeting,  it  adjourned." 

After  the  adoption  of  this  resolution,  Louis 
Clark,  president  of  the  board  of  directors, 
went  to  tbe  place  of  sale  at  the  boat  landing 
and  there  notified  Cecil  Reed,  who  was  under- 
taking to  act  as  auctioneer,  of  the  action  of  the 
board  of  directors  postponing  the  sale,  and 
objected  to  the  sale  of  the  boat  and  other  cor- 
porate property.  Despite  this  notice  and 
objection  from  Clark,  Reed  proceeded  to  cry 
the  sale  In  accordance  with  tbe  advertise- 
ment, and  finally  knocked  down  the  boat, 
franchise,  and  other  property  to  the  appellee, 
Charles  U  Robertson,  for  $2,500 ;  this  being 
the  amount  of  the  latter's  bid.  Reed  then  ac- 
cepted from  appellee  the  ^,500  in  cash  and 
made  manual  delivery  to  him  of  the  boat,  and 
also  such  deliveiy  as  could  be  made  of  the 


franchise,  landings,  docks,  and  wharves  In- 
cluded In  the  sale.  Appellee  held  the  bait 
for  about  ten  days,  and  then  sold  it  for  $10,- 
000. 

[2]  It  is  appellant's  contention  that,  even  In 
the  absence  of  such  action  as  was  taken  by 
the  board  of  directors  in  calling  off  or  post- 
poning the  sale,  Reed  was  without  authority 
to  make  it,  and  that  he  made  the  sale  at 
the  Instigation  of  the  appellee,  Robertson,  and 
by  his  employment  This  contention  Is,  In 
part,  untenable.  It  Is  true  that  what  Reed 
did  was  by  the  procurement  of  the  appellee, 
Robertson,  but  it  is  fairly  apparent  from  tbe 
evidence  that  Clark,  the  president  of  the 
board  of  directors,  was  Informed,  prior  to 
tbe  day  of  sale,  that  Reed  had  been  selected 
as  the  auctioneer  to  make  it  Clark  had  pre- 
viously contemplated  securing  one  Husbands 
to  act  as  auctioneer  in  making  the  sale,  but, 
when  advised  of  the  selection  of  Reed  as 
auctioneer,  he  made  inquiry  of  Bradshaw, 
president  of  a  Paducab  bank,  with  reference 
to  his  fitness  for  such  service,  and,  upon  being 
Informed  by  Bradshaw  that  Reed  was  a  com- 
petent man,  he  made  no  objection  to  bis  act- 
ing as  auctioneer  at  the  sale.  In  view  of 
these  facts,  it  is  onr  conclusion  that  Clark, 
as  president  of  tbe  board  of  directors,  ac- 
quiesced in  the  appointment  of  Reed  as  auc- 
tioneer. 

But  back  of  this  question  is  the  appellant's 
more  serious  contention  that  the  sale  was  un- 
authorized because  of  the  action  taken  by 
the  board  of  directors,  before  the  sale,  to  pre- 
vent it,  and  the  communication  of  this  action 
by  its  president  both  to  the  auctioneer.  Reed, 
and  the  appellee,  Robertson,  before  the  sale. 
The  legal  efTect  of  the  action  taken  by  ap- 
pellant's board  of  directors  February  14, 
1914,  and  before  the  sale,  was  not  to  rescind 
Its  previous  act  of  January  6,  1914,  approved 
by  the  stockholders,  ordering  the  sale  of  Its 
corporate  property,  but  merely  to  postpone 
tbe  sale  to  a  later  date.  If  the  board  of  di- 
rectors had  this  power,  the  conduct  of  Reed, 
the  auctioneer,  in  proceeding,  with  the  sale  In 
willful  disregard  of  the  order  of  tbe  board 
of  directors  that  it  be  not  made,  rendered  the 
sale  invalid,  for  appellee,  purchaser  at  the 
sale,  as  well  as  the  auctioneer,  had  been  no- 
tified by  the  president  of  the  board  of  the  or- 
der of  postponement  In  10  Cya  758,  it  is 
said: 

"Generally  speaking,  tbe  directors  of  a  joint- 
stock  corporation  are  trustees  in  the  control 
of  its  property  and  in  the  direction  and  manage- 
ment of  its  business  aSairs.  As  hereafter  seen, 
shareholders  have  not,  as  a  general  rule,  any 
direct  voice  in  the  management  of  the  business 
affairs  of  the  corporation,  but  their  voice  can 
be  heard  only  when  speaking  through  tbe  di- 
rectors, who  are  deemed,  in  a  qualified  sense, 
their  agents,  but  are  really  mandataries.  There 
are  three  different  views  with  reference  to  the 
duties  and  powers  of  directors;  (1)  That  they 
are  the  body  which  has  been  incorporated,  and 
hence  tbe  corporation  itself.  This  is  true  in 
some  cases.  (2)  That  they  are  general  agents 
of  the  ahareholders.  (3)  That  they  are  special 
agents   of  the  shareholders  in  the  sense  that 
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the  public  are  bonnd  to  take  notice  of  the  limits 
of  their  anthority.  Bnt  plainly  they  are  not 
agents  in  the  strict  sense;  bnt  an  examina- 
tion of  their  powers  will  lead  to  the  conclusion 
that  in  most  cases  they  derive  their  authority 
partly  from  the  voice  of  the  shareholders  ex- 
pressed in  general  meeting  duly  convened,  partly 
from  the  charter,  partly  from  applicatory  stat- 
utes, partly  from  by-laws  duly  enacted,  and  (in 
some  cases)  partly  from  other  goTeming  instru- 
ments." 

Again  on  page  760  of  tbe  same  volome  It  is 
said: 

"Loose  expressions  are  found  in  judicial  opin- 
ions to  the  effect  that  the  board  of  directors  or 
trustees  practically  constitute  the  corporation, 
and  in  general  may  act  as  the  corporation,  and, 
unless  specially  restricted,  exercise  the  corpo- 
rate powers.  But  this  in  strictness  is  only 
true  of  those  cori>orations  in  which  the  board  of 
trustees  or  directors  are  themselves  incorporat- 
ed and  are  the  corporation,  which  we  have  al- 
ready seen  Is  often  the  case.  In  ordinary  busi- 
ness corporations  the  powers  of  the  board  of  di- 
rectors, as  we  shall  presently  see,  fall  far  short 
of  being  coequal  with  the  powers  of  tbe  cor- 
poration. It  is  hence  better  said  that  'the  direc- 
tors, in  the  absence  of  restrictions  in  tbe  char- 
ter or  by-laws,  have  all  the  authority  of  the  cor- 
poration itself  in  tbe  conduct  <^  Ita  ordinary 
business.' " 

It  would  be  a  better  statement  vt  the  law 
to  say  that  the  board  of  directors  of  a  cor- 
poration, unless  restricted  by  its  charter  or 
by-laws,  has  full  control  and  management 
of  the  corporate  business  and  property,  and 
that  the  shareholders  cannot  act  for  tbe  cor- 
poration, either  Individually  or  collectively,  as 
they  are  not  agents  for  the  corporation  and 
cannot  bind  It  either  by  their  acts,  declara- 
tions, or  admissions ;  and  the  weight  of  au- 
thority seems  to  be  that  the  irawer  of  stock- 
holders is  mainly  limited  to  a  few  matters 
concerning  its  internal  affairs,  viz.,  the  elec- 
tion of  Its  directors,  the  Increasing  of  the 
capital  stocis,  the  adding  to  the  powers  and 
purposes  of  the  corporation,  and  the  author- 
izing Its  dissolution.  So,  ordinarily,  neither 
the  assent  nor  dissent  of  the  stockholders 
can  affect  the  validity  of  the  acts  of  tbe  di- 
rectors. Among  the  powers  that  may  be  ex- 
ercised by  the  board  of  directors  Is  that  of 
uiortgnglng  or  selling  the  corporate  prop- 
erty for  the  purpose  ef  paying  the  corporate 
debts.  But  according  to  the  weight  of  au- 
thority the  board  of  directors.  In  the  absence 
of  the  approval  of  the  stockholders,  is  with- 
out authority  to  direct  a  sale  of  all  tbe  cor- 
porate assets  or  property  for  the  purpose  of 
dissolving  the  corporation.  Whether  the  di- 
rectors can,  without  the  assent  of  the  stock- 
holders, sell  all  the  cori>orate  property  for 
the  purpose  of  applying  its  proceeds  to  the 
purchase  of  other  property  to  be  used  In  the 
business  of  the  corporation  la  involved  in 
much  doubt 

It  is  not  made  to  appear  In  this  case  that 
tbe  action  of  the  board  of  directors  of  Janu- 
ary 6,  1914,  directing  a  sale  of  all  of  the  ap- 
pellant's corporate  property,  contemplated 
a  dissolution  of  the  corporation.  Neither  the 
record  of  that  meeting  nor  that  of  the  meet- 
ing of  the  stockholders  held  at  the  same  time 


Indicates  any  such  Intention.  Therefore  it 
remained  within  Its  power  to  bay  a  new  fran- 
chise and  boat  and  continue  business.  Sec- 
tion 6496,  Thompson  on  Corporations,  In  deal- 
ing with  this  question,  announces  the  follow- 
ing principle: 

"Both  courts  and  law  writers  have  undoubt- 
edly fallen  into  some  error  because  of  a  failnre 
to  distinguish  between  the  dissolution  of  a  cor- 
poration and  that  of  the  sale  and  disposal  of 
Its  property  and  franchise.  Sufficient  has  al- 
ready been  said  to  shoV  that  a  corporation  ii 
not  dissolved,  ipso  facto,  by  the  sale  of  all  iti 
property,  or  by  tbe  sale  of  its  property  and  the 
cessation  of  business,  as  a  corporation  could  ex- 
ist without  property  and  without  transacting 
business.  In  this  condition  it  could  sue  and 
be  sued.  And  even  in  such  condition  it  might 
again  acquire  property  and  resume  its  corpo- 
rate business.  In  cose  of  such  sale  of  tbe  cor- 
porate property,  the  corporation  will  still  exist, 
m  contemplation  of  law,  and  may  sue  and  be 
sued  so  long  as  there  is  no  surrender  of  tlie 
charter." 

This  principle  was  recognized  by  this  court 
tai  the  case  of  Geo.  T.  Stagg  Go.  ▼.  E.  Hj 
Taylor,  Jr.,  &  Sons,  113  Ky.  709,  68  S.  W. 
862,  24  Ky.  Law  Rep.  495,  in  the  opinion  of 
which  It  Is  said: 

"B.  H.  Taylor  ft  Co.  was  not  dissolved,  nor 
had  It  ceased  to  exist,  by  reason  of  the  fact  it 
conveyed  its  distilleries,  with  the  appurtenanc- 
es, to  George  T.  Stogg  Comj^any.  It  maintain- 
ed its  organization  and  continued  to  own  prop- 
erty during  its  existence.  The  annual  elec- 
tion of  its  officers  evinced  a  purpose  to  continoe 
an  existence  as  a  corporation.  Besides,  the  tes- 
timony tends  to  prove  that  its  stockholders  nev- 
er intended  a  dissolution  of  the  corporation  dar- 
ing its  corporate  existence,  as  fixed  by  its  ar- 
ticles of  incorporation." 

[3]  The  cases  afford  many  Instances  of 
the  failure  to  perform  certain  acts  and  many 
contingencies,  the  happening  of  which  do  not 
Ipso  facto  dissolve  the  corporation,  but  such 
Instances  -  and  contingencies  only  furnish 
grounds  for  forfeiture  and  dissolution  at  the 
suit  of  the  state  or  some  Interested  party. 
Circumstances  which  constitute  grounds  for 
proceedings  to  have  the  corporation  dissolv- 
ed do  not  of  themselves  operate  as  a  dissolu- 
tion. We  are  satisfied,  therefore,  that  ap- 
pellee's contention  that  the  action  of  tbe 
board  of  directors  In  this  case  was  a  dissolu- 
tion of  the  corporation,  and  therefore  an  ac- 
tion peculiarly  within  the  power  of  the  stock- 
holders, over  which  the  board  of  directors 
bad  no  control,  cannot  be  sustained. 

But  It  may  be  conceded,  for  the  purposes  of 
this  case,  that  the  action  referred  to  did  look 
toi  a  dissolution  of  the  corporation  and  Its 
going  out  of  business  as  such.  But,  if  so, 
the  action  taken  by  the  stockholders  in  ap- 
proving that  of  the  board  of  directors  order- 
ing the  sale  of  the  corporate  property  em- 
powered the  latter  to  carry  out  the  will  of 
the  stockholders.  In  other  words,  the  action 
of  the  stockholders  did  not  divest  the  board 
of  directors  of  authority  to  control  the  cor- 
porate property,  as  had  been  Its  wont,  or  of 
Its  authority  to  continue  in  the  management 
of  the  corporate  business.  The  board  still 
retained  all  Its  powers,  ^including  authority 
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to  see  to  the  advertisliig  of  the  sale  and  man- 
ner of  couductliig  It  Neither  the  record  of 
the  action  taken  by  the  bobrd  of  directors, 
nor  that  of  the  stockholders,  with  respect  to 
the  sale  of  the  corporate  property,  abowa  the 
appointment  of  a  special  agent  to  advertlae 
or  conduct  the  sale ;  therefore  the  entire  mat- 
ter most  be  regarded  as  having  been  left  to 
the  control  of  the  board  of  directors.  This 
being  true.  If  the  board  of  directors,  after 
causing  or  permitting  the  sale  to  be  adyertls- 
ed,  became  advised  that  It  would  cause  a 
sacrlflce  of  the  corporate  property  to  sell  It 
on  the  10th  of  February,  1014,  as  fixed  by 
the  resolution  adopted  by  It  on  January  6, 
1&14,  It  had  the  power,  without)  the  consent 
ot  the  stockholders,  to  postpone  the  sale  of 
tbe  property  to  a  later  date,  and  especially 
would  this  be  so  If  the  information  that  the 
sale  of  the  property  on  the  day  directed 
would  result  In  its  sacrifice  came  to  tbe  board 
of  directors  too  near  the  hour  fixed  for  the 
sale  for  it  to  have  an  opportunity  to  consult 
with  or  call  a  meeting  of  the  stockholders. 

It  does  not  follow  that,  because  approval 
by  the  stockholders  of  the  action  of  the  di- 
rectors looking  to  the  sale  of  all  the  cor- 
porate property  was  necessary,  the  latter  did 
not  have  authority  to  postpone  or  change  the 
date  of  the  sale.  It  Is  not  to  be  overlooked 
that  February  10th  was  named  by  the  di- 
rectors and  not  by  the  stockholders  as  the 
date  for  the  sale.  The  essential  thing  neces- 
sary on  the  part  of  the  stockholders,  and 
what  they  were  asked  to  do,  was  to  authorize 
the  sale  of  all  the  property  by  the  board  of 
directors.  Doubtless  any  other  date  for  the 
sale,  not  too  remote,  would  have  been  as  ac- 
ceptable to  the  stockholders  as  February 
10th.  Having  authorized  tbe  sale  of  the 
property  by  the  board  of  directors,  the  work 
of  the  stockholders  was  complete,  for  without 
furtl)er  action  by  them  the  directors,  under 
the  general  power  appertaining  to  their  office, 
bad  the  right  to  temporarily  delay  or  change 
the  date  of  the  sale.  If  in  their  sound  dis- 
cretion such  delay  or  change  was  necessary 
to  prevent  the  sacrifice  of  the  corporate  prop- 
erty and  CMiseqnent  loss  to  the  creditors  or 
stockholders  of  the  corporation. 

[4]  If  we  are  correct  in  this  conclusion, 
the  only  question  remaining  to  be  determined 
is:  Was  the  directors'  meeting  of  9:30  a.  m., 
Febmaiy  10th,  at  which  was  adcqpted  the  rea- 
olntion  postponing  the  sale  advertised  for 
that  day,  legally  held?  As  previously  stated, 
there  were  but  three  directors  of  the  appel- 
lant corporation,  Louis  Clark,  Ophelia  Clark, 
and  3.  T.  Barnes.  The  resolution  adopted  at 
that  meeting  shows  that  all  the  members  of 
the  board  of  directors  were  present,  but  that 
J.  T.  Barnes  left  the  meeting  before  the  res- 
olution was  adopted.  According  to  the  tes- 
timony of  Louis  Clark,  a  messenger  had  been 
sent  to  Barnes  to  noti^  him  of  the  time  and 
place  of  this  meeting.  The  messenger  did  not 
testuy  on  the  trial,  bat  J.  T.  Barnes,  In  giv- 
ing Ilia  testimony,  denied  that  a  messenger 


notified  him  of  the  time  and  place  of  the  meet- 
ing. He  admitted,  however,  that  he  was  at 
tbe  place  of  meeting  at  9:30  a.  m.,  the  time 
fixed  therefor,  but  that,  without  previous 
knowledge  of  the  meeting,  he  merely  stopped 
at  the  place  on  his  way  to  where  the  sale  of 
appellant's  property  was  to  be  made  at  10 
o'clock.  Both  Louis  Clark  and  Mrs.  Ophelia 
Clark  testified  that  Barnes  was  at  the  place 
of  meeting  at  the  time  fixed  therefor,  and 
that,  when  Mr.  Clark  stated  to  him  the  object 
of  the  meeting,  he  left  and  did  not  participate 
In  the  action  then  taken.  These  statements 
of  the  Clarks  were  not  in  terms  contradicted 
by  Barnes.  We  do  not  mean  that  Barnes 
admitted  he  was  informed  of  the  object  of 
the  meeting  while  with  the  Clarks,  but  that 
he  contented  himself  with  saying  that, 
though  there  was  some  conversation  between 
him  and  the  Clarks  with  reference  to  the 
holding  of  a  meeting,  he  did  not  remember 
what  was  said.  It  is,  however,  apparent 
from  this  teetimony  as  a  whole  that,  whether 
notified  or  not,  Barnes  did  attend  the  place 
of  meeting  at  the  time  fixed  for  the  meeting, 
and  that,  though  he  did  not  remain  at  or  par- 
ticipate in  the  meeting,  he  was  informed  of 
its  object  and  left  to  keep  from  participating 
in  the  action  taken.  His  absence  stiU  left  a 
majority  of  the  board  of  directors  to  take  ac- 
tion, and  this  they  did  by  adopting  the  reso- 
lution which  directed  that  appellant's  prop- 
erty be  not  sold  February  10,  1014,  as  ad- 
vertised. We  think  the  action  thus  taken  by 
a  majority  of  the  board  of  directors  was  val- 
id. The  necessity  for  giving  notice  to  the 
members  of  a  board  of  directors  of  the  time 
and  place  of  a  special  meeting,  such  as  this, 
arises  out  of  the  requirement  of  the  law  that 
they,  or  a  majority  of  them,  shall  act  as  a 
board,  and  the  best  way  to  secure  their  at- 
tendance is  to  give  eadi  of  them  notice  of 
the  time  and  place  of  the  meeting ;  but  where 
all  of  tbe  members  attend  the  place  fixed  for 
a  special  meeting  of  the  b<'ard,  though  such 
attendance  be  accidental,  necessity  for  the 
giving  of  notice  is  obviated.  We  are  unable 
to  find  that  there  Is  in  this  state  any  stat- 
utory regulation  of  board  meettngs  of  this 
character,  but  in  10  Cyc.  326,  it  is  said: 

"It  should  constantly^  be  kept  in  mind  that  no 
matter  where  tbe  meeting  is  held,  or  bow  defec- 
tively the  members  are  notified,  the  proceed- 
ings will  bind  all  who  appear  at  the  meeting  and 
participate  iu  it  without  dissent." 

And  to  this  we  may  properly  add  that 
where  Ba<^  a  meeting  Is  attended  by  only  a 
majority  of  the  board.  If  the  proceedings  ore 
participated  in  by  such  majority  and  they  con- 
car  In  the  action  taken,  the  proceedings  will, 
in  that  event,  be  as  legal  and  binding  for  all 
purposes  as  if  Oil  monbers  of  the  board  of  di- 
rectors had  been  notified  thereof.  In  Thomp- 
son mi  Corporations,  {  1142,  we  find  this 
statement  of  the  law  on  the  subject  under 
consideration: 

"Special  Meeting— When  Valid  without  No- 
tice.— The  rule  that  all  directors  are  entitled  to 
notice  of  special  meetings,  and  that  acts  done 
or  bosineas  transacted  without  such  notice.  It 
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invalid,  like  most  other  general  rules  is  sub- 
ject to  some  exceptions.  •  •  •  So  emergen- 
cies may  arise  which  will  excuse  the  ^ving  of 
notice  to  all  of  the  directors  of  a  special  meet- 
ing. •  *  •  The  exigency  demands  immediate 
attention  to  save  the  property  and  to  save  ex- 
pense. •  •  •  Another  exception  to  the  rule 
IS  that  notice  may  be  dispensed  with  where  all 
the  directors  are  present  and  participate  in  the 
proceedings.  The  only  object  of  notice  is  that 
the  directors  have  an  opportunity  of  being  pres- 
ent at  the  meeting  and  taking  part  in  its  pro- 
ceedings." 

If  the  facts  and  drcamstances  npon  which 
a  majority  of  appellant's  board  of  directors 
acted  in  calling  the  special  meeting  held  by 
tbem  on  the  morning  of  February  10,  1914, 
did  not  present  an  emergency  requiring  the 
action  taken  at  the  meeting,  it  would  be  diffi- 
cult to  conceive  a  state  of  facts  tliat  would 
constitute  an  emergency.  The  fact  that  ap- 
pellant's entire  property,  worth,  according  to 
the  weight  of  the  evidence,  $15,000,  was 
knocked  down  at  the  sale  at  the  grossly  inad- 
equate price  ot  $2,500  demonstrates  the  ur- 
gent need  of  such  action  as  was  taken  by 
the  majority  of  appellant's  board  of  directors 
In  attempting  to  prevent  the  sale.  That  it 
failed  of  success  was  not  because  of  any  lack 
of  effort  on  the  part  of  the  two  directors  tak- 
ing the  necessary  action,  but  because  of  the 
auctioneer's  willful  disregard  of  such  action, 
In  which  he  was  aided  by  the  appellee,  Rob- 
ertson, purchaser  of  the  prt^rty  attempted 
to  be  sold.  The  illegality  of  the  sale  being 
manifest,  neither  the  appellant  corporation, 
its  board  of  directors,  nor  stockholders  were 
bound  by  It 

((]  Appellant  might  have  brought  an  ac- 
tion in  equity  to  have  the  sale  set  aside,  or 
an  action  at  law  to  recover  the  specific  prop- 
erty held  by  appellee,  but  it  also  had  the 
right  to  resort  to  the  remedy  pursued  in  the 
present  action ;  that  is,  treat  appellee's  pos- 
session of  the  property  as  a  wrongful  taking 
and  conversion  thereof  and  sue  to  recover  Its 
value.  Sutherland-Innes  Co.,  Ltd.,  v.  Weaver, 
143  Ky.  827,  1S7  S.  W.  642;  Bversole  v. 
Moore,  8  Bush,  49 ;  Brocklng  T.  O'Bryan,  129 
Ky.  644, 112  S.  W.  631. 

[I]  The  action  of  the  auctioneer  in  selling 
the  property,  or  that  of  appellee  in  purchas- 
ing it,  cannot  be  justified  upon  the  ground 
that  the  latter  was  authorized  by  appellant's 
board  of  directors  to  advertise  and  procure 
the  sale  of  the  property.  The  alleged  agency 
of  appellee  is  not  shown  by  any  competent 
evidence  appearing  in  the  record.  There  was 
nothing  in  the  action  of  the  board  of  direc- 
tors or  that  of  the  stockholders  showing  tbe 
appointment  of  appellee  as  such  agent.  The 
corporate  board  of  directors  should  act  in  of- 
ficial meeting  in  delegating  a  delegable  power, 
and  such  act  must  be  shown  by  its  records  In 
order  to  bind  it  Star  Mills  v.  Bailey.  140 
Ky.  194, 130  S.  W.  1077, 140  Am.  St  Rep.  370. 

It  follows  from  what  has  been  said  that 
the  trial  court  erred  in  giving  the  peremptory 
Instruction  directing  a  verdict  for  appellee. 


For  the  reasons  indicated,  the  judgment  Is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


HICKMAN.  Mayor,  et  al.  t.  KIMBLET. 
(Court  of  Appeals  ot  Kentucky.    Dea  15. 1914.) 

1.  Statutks  (8  141*)— AuxiiDVBNT— SrmRo 
Forth  Axxnded  Act. 

Acts  1912,  c.  113,  which  was  entitled  "An  act 
to  amend  the  charter  of  cities  of  the  third  class," 
and  which  states  that  it  amends  Ky.  St  c.  89, 
by  adding  a  new  section  to  be  known  as  3459a, 
providing  for  the  construction  of  public  improve- 
ments by  cities  of  the  third  claiss  on  the  ten- 
year  bond  plan,  in  fact  amended  section  3449, 
relating  to  the  construction  of  such  improve- 
ments, and  since  it  did  not  refer  to  that  section 
or  re-enact  it  as  amended,  it  is  contrary  to 
Const  I  51,  providing  that  no  law  shall  be 
amended  by  reference  to  its  title  only,  but  so 
much  as  is  amended  shall  be  re-enacted  and 
published  at  length. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  K  48,  198,  209;   Dec.  Dig.  f  141.*] 

2.  municipai.  cobpobationb  (i  120*)— public 
Improvements  —  Ordinances  —  Vaxiditt 
—Effect  of  Pabtiai,  Invalidity. 

In  an  ordinance  for  an  improvement  of  a 
street  which  stated  that  the  improvement  was 
to  be  constructed  on  the  ten-year  bond  plan, 
as  authorized  by  Acts  1912,  c.  113,  which  was 
unconstitutional,  the  provisions  for  the  method 
of  payment  under  that  act  cannot  be  disregarded 
and  the  provisions  for  the  constraction  sustain- 
ed; since  the  provisions  for  payment  are  such 
a  material  part  of  the  ordinance  that  it  is  im- 
possible to  separate  them  from  the  Iwlance  and 
assume  that  the  improvements  would  have  been 
ordered  widtont  the  provisions  for  payment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Co^rations,  Cent  Dig.  fi  274-280;   Dec  Dig. 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  for  injunction  by  Hugh  Kinibley 
against  3.  H.  Hickman,  as  Mayor,  and  others. 
Injunction  granted,  and  defendants  appeal. 
Affirmed. 

Geo.  S.  Wilson,  of  Owensboro,  for  appel- 
lants. La  Vega  Clements,  of  Owensboro,  for 
appellee. 

CLAY,  a  In  the  month  of  August  1914, 
the  general  council  of  the  dty  of  Owensboro, 
a  city  of  the  third  class,  passed  an  ordinance 
which  was  approved  by  the  mayor  on  August 
8,  1914,  providing  for  the  improTement  of  a 
portion  of  Third  street  in  that  dty  on  the 
ten-year  bond  plan,  as  provided  by  an  act  of 
the  General  Assembly  entitled  "An  act  to 
amend  the  charters  of  dties  of  the  third 
dass,*'  which  was  approved  by  the  Governor 
on  March  18,  1912.  See  AcU  1912,  c.  113. 
Bids  for  the  construction  of  the  street  In  ac- 
cordance with  the  terms  of  the  ordinance 
were  called  for  by  advertisement  when  plain- 
tiff, Hugh  Klmbley,  who  owns  property  on 
Third  street  brought  this  action  against  the 
mayor  and  dty  engineer  of  the  city  of  Owens- 
boro and  the  dty  of  Owensboro  to  oijoin 
the  proceedings  under  the  ordinance,  on  the 
ground  that  both  the  act  under  which  the  or- 


*For  other  cases  see  sam*  topic  and  ssctlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexea 
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disance  was  enacted  and  tbe  ordinance  it- 
sell  were  nnconstltntional.  A  permanent  In- 
'junction  was  granted,  and  tbe  defendants  ap- 
peal. 

So  much  of  the  act  In  question  as  Is  material 
is  as  follows: 

"An  act  to  amend  the  charters  of  cities  of  the 
third  class. 

"Sec.1.  Chapter  88  of  the  Kentucky  Sta^ 
ntes,  CarroU's  Revision  of  1909,  the  same  be- 
ing the  charter  of  cities  of  the  third  class,  is 
hereby  amended  by  adding  thereto  after  section 
3459  thereof,  the  following  section  as  section 
3459a,  which  section  shall  read  as  follows,  to 
wit: 

"Section  3459a.  The  common  council  may  pro- 
vide that  the  construction  or  reconstruction  of 
any  of  the  sewers,  streets,  alleys,  public  ways 
and  sidewalks  shaJl  be  made  on  the  ten  (10) 
year  plan;  and  thereupon  when  any  such  im- 
provement or  reimprovement  has  been  com- 
pleted and  accepted  a  notice  shall  be  given  by 
publication  in  a  newspaper  of  general  circula- 
tion publiriied  In  the  city,  requiring  the  property 
owner  to  pay  the  assessments  made  against  their 
property  for  such  work;  and  if  such  assess- 
ments be  not  paid  by  such  property  owners, 
then  to  provide  a  fund  for  the  payment  of  sucli 
portion  of  the  entire  cost  of  such  improvement 
or  reimprovement  as  the  property  holders  shall 
be  liable  for  but  may  not  pay  in  cash  in  con- 
formity with  said  notice  the  common  council  is 
authorized  to  borrow  money  at  a  rate  of  inter- 
est not  exceediog  six  per  cent,  per  annum  in 
anticipation  of  the  collection  of  a  special  tax  or 
assessment  for  such  improvement  or  reim- 
provement from  such  property  holders,  and  to 
issue  the  bonds  of  the  city  therefor  Id  manner 
and  form  herein  provided,  pledging  the  liens  on 
the  property  and  any  fund  which  the  city  may 
have  set  apart  for  said  purpose  and  the  faith 
and  credit  of  tbe  city  where  tbe  city  has  been 
authorized  to  pledge  its  faith  and  credit,  or  any 
or  all  of  said  pledges  may  be  piven  by  the  city 
for  the  payment  of  tbe  principal  and  interest 
of  said  bonds  as  the  city  may  desire.  The 
city  may,  if  it  so  desires  and  has  been  author- 
ized by  law,  to  pledge  the  faith  and  credit  of  the 
city  in  payment  of  its  part  of  the  cost  of  any 
improvement  made  hereunder,  issue  bonds  for  its 
part  of  the  coat  of  the  improvement  in  like  man- 
ner as  is  herein  provided  for  the  issnal  of 
bonds  in  payment  of  the  oost  of  the  improve- 
ment on  behalf  of  the  pro|>erty  holders.  But 
said  city  may  assess  the  entire  cost  of  such  im- 
provement or  reimprovement  against  the  prop- 
erty owners  and  issue  bonds  therefor  as  herem 
provided." 

The  section  then  proceeds  to  describe  tbe 
diaracter  of  bond  to  be  issued  and  the  meth- 
od of  enforcing  the  lien  on  the  abutting  prop- 
erty, by  which  the  bonds  are  secured. 

Section  61  of  the  Constitution  Is  as  fol- 
lows: 

"No  law  enacted  by  the  General  Assembly 
sliall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,  and  no  law  shall 
l>e  revised,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revised,  amended, 
extended  or  conferred,  shall  be  re-enacted  and 
published  at  length." 

[1]  It  will  be  observed  that  the  title  to 
the  act  Is,  "An  act  to  amend  the  charters  of 
dtles  of  the  third  class."  The  body  of  the  act 
purports  to  amend  chapter  89,  Kentucky  Stat- 
utes. However,  section  3459a  Is  plainly  an 
amendment  of  section  3449,  being  part  of  an 
act  approved  June  14,  1893,  entitled  "An  act 
for  tbe  government  of  dtles  of  the  third 
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class."  Laws  1893,  c.  222.  Tbe  amendatory 
act  did  not  repeal  or  purport  to  repeal  sec- 
tion S449,  but  merely  amended  It  Section 
8449  provided  for  the  improvement  of  streets, 
alleys,  sidewalks,  and  public  ways  in  such 
manner  as  the  dty  council  might  think  prop- 
er, while  the  amendatory  section  seta  out  In 
detail  the  manner  In  which  the  Improvement 
might  be  made,  leaving  section  3449  undis- 
turbed, except  as  It  was  changed  by  the 
amendatory  act  When  the  Legislature  de- 
sires, by  alteration  or  addition,  to  amend  a 
section  of  an  act  without  referring  to  tbe 
Kentucky  Statutes,  or  a  section  of  the  act 
as  it  appears  in  tbe  Kentucky  Statutes,  It 
may  do  so  by  amending  the  section  of  the 
act  as  It  appears  In  the  act  under  a  title  that 
will  Identify  clearly  the  title  of  tbe  act  pro- 
posed to  be  amended,  or  It  may  amend  the. 
section  according  to  Its  number  In  the  Ken- 
tucky Statutes,  under  a  title  giving  the  sec- 
tion of  tbe  Kentucky  Statutes  proposed  to 
be  amended ;  and,  whldiever  method  is  adopt- 
ed, the  body  of  the  new  act  should  contain 
the  section  as  it  will  read  when  revised  or 
amended,  If  it  Is  tbe  purpose  to  re-enact  or 
leave  In  force  any  part  of  tbe  section  amend- 
ed or  revised.  The  amendatory  act  did  not 
do  this.  It  did  not  republish  any  part  of 
section  3449  that  was,  In  fact,  amended  by 
section  S459a.  It  left  tbe  original  section 
in  force,  but  amended  It  by  adding  to  it  the 
new  matter  contained  in  the  amendatory  act 
It  follows  that  the  amendatory  act  violates 
the  provisions  of  section  51  of  the  Constitu- 
tion. 

[2]  But  it  is  Insisted  that,  as  the  amenda- 
tory act  of  1912  relates  only  to  the  method 
of  paying  for  the  improvements,  that  part 
of  the  ordinance  enacted  pursuant  thereto 
may  be  disregarded,  and  the  remainder  of . 
the  ordinance  held  valid  under  existing  stat- 
utes. The  existing  statutes,  however,  do  not 
provide  for  street  improvements  on  the  ten- 
year  bond  plan.  The  ordinance  in  question 
Is  very  comprehensive,  and  not  only  fol- 
lows dosely  the  provisions  of  tbe  amenda- 
tory act  of  1912,  but  distinctly  provides 
"that  the  Improvements  provided  for  in 
this  ordinance  shall  be  made  on  tbe  ten- 
year  plan,"  as  provided  by  act  of  tbe  Gen- 
eral Assembly  entitled  "An  act  to  amend 
the  charters  of  cities  of  tbe  third  class," 
which  was  approved  by  the  Governor  of  the 
commonwealth  of  Kentucky  on  March  18. 
1912,  and  which  is  chapter  118  of  the  Acts 
of  the  General  Assembly  of  Kentucky  of 
1812.  There  being  no  other  statutes  author- 
izing street  Improvements  on  the  ten-year 
plan,  It  is  not  to  be  presumed  that  tbe  gen- 
eral coundl  would  have  enacted  the  otdi- 
nance  In  question  had  they  not  believed  that 
it  was  authorized  by  the  act  of  181Z  The 
plan  of  paying  for  the  Improvements  is  such 
a  material  part  of  the  ordinance  that  It  Is 
impossible  to  separate  the  plan  of  payment 
from  that  part  of  the  ordinance  ordering 
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the  Improvement.  In  other  words,  the  con- 
struction itself  and  the  plan  of  payment  are 
BO  closely  related,  and  so  dependent  the  one 
on  the  other,  that  If  the  plan  of  payment 
falls  because  unauthorized  by  law,  that  part 
of  the  ordinance  ordering  the  construction 
must  also  fall.  We  therefore  conclude  that 
the  entire  ordinance  is  invalid. 
Judgment  affirmed. 


SANDY  VALLEY  &  B.  RY.  CO.  T.  BBNTLEY 

et  «l.t 
(Court  of  Appeals  of  Kentucky.    Dec.  U,  1914.) 

1.  Ehinint  Domain  (J  222*)— Taking  Peop- 
EBTY  POB  Public  TJsb— Damagbs— "Mabket 
Value." 

In  proceedings  to  condemn  land  for  railroad 
'nse,  an  instruction  directing  the  jury  to  award 
defendants  a  fair  equivalent  for  the  entire  prop- 
erty taken,  which  finding  should  be  its  market 
value  at  present  in  money,  which  market  value 
was  the  price  it  would  bring  when  offered  for 
sale  by  one  desiring,  but  not  obliged,  to  sell  it 
and  bought  by  one  who  is  under  no  necessity 
of  buying  it,  the  fair  value  between  the  one 
who  wants  to  purchase  and  one  who  wants  to 
sell  was  correct. 

[Ed.  Note.— For  other  cased,  see  Eminent  Do- 
main, Cent.  Dig.  §§  562-567 ;   Dec.  Dig.  §  222.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Market  Value.] 

2.  E^MINENT  DOUAIN  ({  124*)— CONDEMNATION 

OF  Land— Ad  Interim  Imfbovements. 
Since  where  an  appeal  is  taken  in  condem- 
nation proceedings,  evidence  of  the  value  of  the 
property  condemned  should  be  confined  to  its 
value  at  tbe  time  of  the  trial,  the  owner  is  not 
deprived  of  tbe  value  of  improvements  placed 
on  tbe  land  in  good  faith  and  as  an  ordinarily 
prudent  business  man  would  do  under  like  or 
similar  circumstances  between  the  date  of  the 
institution  of  the  proceedings  and  the  time  of 
the  trial. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
mam,  Cent  Dig.  {g  332-344 ;   Dec.  Dig.  S  124.*] 

3.  Evidence  (8  501*)— Nonbxpebts— Opinion 
—Value  of  Real  Pbopebtt. 

Evidence  of  value  in  condemnation  proceed- 
ings is  an  exception  to  the  rule  that  witnesses 
are  to  state  facts  and  not  to  express  opinions, 
and  hence  the  fact  that  witnesses  to  the  value  of 
property  sought  to  be  condemned  were  unable  to 
give  facts  on  which  they  based  their  opinion 
because  there  had  been  no  sale  of  similar  proper- 
ty, sufficiently  near  in  point  of  time  and  cir- 
cumstances to  afford  a  fair  basis  in  measuring 
the  market  value  of  the  property  condemned, 
did  not  deprive  their  opinions  of  admissibility  or 
render  them  of  no  value. 

[Ed.  Note. — For  other  cases,  see  Fvidence, 
Cent  Dig.  {§  2202-2305 ;   Dec.  Dig.  |  SOL*] 

4.  Eminent  Domain  (g  202*)  —  Damages  — 
Uses  of  Pbopebtt. 

Where  business  property  in  a  town  was 
sought  to  be  condemned  for  railroad  purposes, 
evidence  that  practically  all  the  property  in  the 
town  was  owned  by  a  coal  company  and  not  for 
sale  was  admissible  under  the  rule  that  the  mar- 
ket value  of  property  may  be  estimated  by  ref- 
erence to  the  uses  for  which  it  is  suitable,  hav- 
ing regard  to  the  existing  business  or  wants  of 
the  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  541 ;   Dec  Dig.  i  202.*] 


6.  Appeal  and  Ekkob  d  1056*)— REvnew— 
Exclusion  of  EIvidence — Prejudice. 

While  evidence  of  the  scheduled  value  ot 
property  for  taxation  is  admissible  on  the  issue 
of  value  in  condemnation  t>roceedings,  its  ac- 
tual weight  is  so  slight  that  its  exclusion  would 
not  be  regarded  as  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4187-4193,  4207;  Dec.  Dig. 
I  1056.*] 

6.  Eminent  Domain  (|  150*)— Condemnation 
Pboceedinqs— Value  op  Land— Excessive 

AWABD. 

Where,  in  proceedings  to  condemn  business 
property  in  a  town  for  railroad  purposes,  six 
witnesses  testified  for  plaintiff  that  the  value 
at  an  earlier  date  than  the  last  trial  was  from 
^,500  to  ^5,000,  but  conditions  bad  changed  in 
the  meantime,  and  nine  witnesses  testified  for 
defendants  that  the  land  was  worth  from 
$40,000  to  $65,000,  the  Court  of  Appeals  could 
not  set  aside  a  verdict  finding  the  value  at  $43,- 
000  as  excessive. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  402 ;   Dec.  Dig.  $  150.*J 

7.  Tbial  (I  133*)— Misconduct  of  Counsel- 
Cubing  Ebbob. 

Misconduct  of  defendants  counsel  In  con- 
demnation proceedings  in  stating,  before  several 
of  the  jurymen  while  the  jury  was  being  impan- 
eled and  in  his  opening  statement,  that  plain- 
tiff wanted  to  get  possession  of  the  property 
to  put  defendants  out  of  business  was  cured 
by  ibe  court  promptly  sustaining  an  objection  to 
the  language  and  admonishing  tbe  Jury  not  to 
consider  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  316;  Dec.  Dig.  {  138.*] 

Appeal  from  Circuit  Court,  Letcher  Gonnty. 

Condemnation  proceedings  by  the  Sandy 
Valley  &  Elkborn  Railway  Company  against 
J.  H.  Bentley  and  others.  From  a  judg^nent 
fixing  the  value  of  the  property  sought  to  be 
condemned,  plaintiff  appeals.    Affirmed. 

Hager  &  Stewart,  of  Ashland,  Morgan  & 
Harrie,  of  Wbitesburg,  and  S.  &  Willis,  of 
Ashland,  for  appellant  O'Rear  &  Williams, 
of  Frankfort,  David  Hays,  of  Whltesburg, 
and  S.  B.  Dlshman,  of  BarbourvUle,  for  ap- 
pellees. 

CLAY,  a  Plaintiff,  Sandy  VaUey  &  Elk- 
horn  Railway  Company,  instituted  this  pro- 
ceeding in  the  Letcher  county  court  to  con- 
demn a  lot  of  ground,  consisting  of  1.02  acres, 
situated  In  the  town  of  Jenkins,  and  belong- 
ing to  defendants,  J.  H.  Bentley  and  Mary 
Bentley.  Tbe  commissioners  appointed  by 
the  county  court  fixed  the  value  of  the  lot  at 
$21,500.  Plaintiff  excepted  to  the  finding  of 
the  commissioners,  and  on  a  trial  before  a 
Jury  a  verdict  fixing  tbe  value  of  tbe  lot  at 
$37,000  was  rendered.  On  appeal  to  tbe 
Letcher  circuit  court,  a  Jury  there  fixed  the 
value  of  the  lot  at  $43,000.  The  railroad  com- 
pany appeals 

It  api)ears  from  the  evidence  that  Jenkins 
Is  a  town  of  4,000  or  6,000  inhabitants,  and 
Is  several  miles  long.  It  Is  located  In  a  nar- 
row valley.  It  came  Into  existence  during 
the  summer  of  1911,  and  Its  remarkable 
growth  is  due  to  the  coal  development  in  that 
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section  of  the  state.  The  Consolidated  Coal 
Company  had  acquired  almost  all  the  land 
within  a  radius  of  fire  miles  of  Jenkins. 
When  this  proceeding  was  Instltnted  the  lot 
in  question  was  occupied  by  an  old  dwelling 
bouse  and  store.  These  buildings  were  small, 
and  of  but  little  value.  After  this  salt  was 
filed  the  defendant  bnllt  a  better  residence 
and  a  more  substantial  store,  both  buildings 
costing  about  $1,000.  The  defendants  con- 
ducted a  country  store  on  the  property  and 
lived  on  it 

Plaintiff  introduced  six  vritnesses  who  val- 
ued the  land  as  of  June  3,  1912,  at  from  $2,- 
500  to  $5,000.  The  defendants  Introduced 
nine  witnesses  who  valued  the  land  at  from 
$40,000  to  $65,000. 

The  court  Instructed  the  Jury  as  follows: 

"The  court  tells  the  Jury  that  they  will  find 
for  the  defendants  a  fair  equivalent  for  tbe  en- 
tire piece  of  property,  which  finding  sliould  be 
its  market  value  at  present  in  money,  and  its 
market  value  is  that  price  it  would  brme  when 
it  was  offered  for  sale  by  one  who  desires, 
but  is  not  obliged,  to  sell  it,  and  is  bought  by 
one  who  1b  under  no  necessity  of  buying  it; 
in  other  words,  a  fair  market  value  means  the 
fair  value  between  one  who  wants  to  purchase 
and  one  who  wants  to  sell." 

Plaintiff  offered  the  following  instructionB, 
which  were  refused: 

"  (a)  The  court  says  to  the  Jury  the  measure  of 
damages,  when  the  whole  of  any  particular  piece 
of  property  is  taken  for  pubbc  use  as  in  tiiis 
case,  is  the  market  value  of  that  property  so 
taken. 

"The  term,  'market  value,'  means  the  fair  val- 
ue as  between  one  who  wants  to  purchase  and 
one  who  wants  to  sell,  and  not  what  could  be 
obtained  for  it,  under  peculiar  circumstances, 
when  a  greater  than  its  fair  price  could  be  ob- 
tained, nor  its  speculative  value,  nor  a  value  oI>- 
tained  from  tbe  necessity  of  another. 

"  (h)  Therefore  you  will  find  for  the  defend- 
ants, J.  H.  and  Mary  Bentley,  tbe  fair  and  rea- 
sonable market  value  in  cash  as  above  defined, 
for  the  1.02  of  an  acre  of  land  sought  to  l>e 
taken  in  this  proceeding  by  the  plaintiff,  and 
you  will  fix  a  value  as  of  to-day. 

"(c)  The  court  says  to  the  Jury  tliat  you  can- 
not find  for  tbe  defendants,  the  value  of  any 
improvements,  placed  on  the  property,  after  this 
proceeding  was  instituted,  which  was  the  3d  day 
of  June,  1912,  and  you  will  deduct  from  the 
present  value  of  said  property  the  value  of  the 
new  store  building  and  of  the  new  dwelling 
house,  which  defendants  erected  on  the  property, 
since  the  institution  of  this  proceeding." 

[1]  It  is  first  insisted  that  the  trial  court 
erred  In  giving  tbe  instruction  by  which  tbe 
case  was  submitted  to  the  Jury,  and  In  refus- 
ing the  instructions  offered  by  plaintiff.  The 
given  Instruction  has  been  often  approved 
by  this  court  Calor  Oil  &  Gas  Co.  v.  Fran- 
zell,  128  Ky.  734, 109  S.  W.  328,  33  Ky.  Law 
Rep.  98,  36  L.  R.  A.  (N.  S.)  456;  Madison- 
vllle,  etc.,  R.  Co.  v.  Ross,  126  Ky.  138,  103  S. 
W.  330,  31  Ky.  Law  Rep.  584,  13  L.  R,  A.  (N. 
S.)  420;  Lewis  on  Eminent  Domain,  |  478; 
David  V.  L.  &  L  Raflroad  Ca,  168  Ky.  721, 166 
S.  W.  230. 

[2]  Plaintiff,  however,  contends  that  the 
measure  of  damages  Is  Incorrect,  as  applied 
to  the  facts  of  this  case,  because  It  did  not 
permit  the  Jury  to  make  any  deduction  for 


Improvements  made  after  the  action  wasdn- 
stituted.  It  is  the  settled  rule  in  this  state 
that  in  a  condemiution  proceeding,  where  an 
appeal  is  prosecuted  to  the  circuit  court,  evi- 
dence of  the  value  of  the  property  condemn- 
ed should  be  confined  to  its  value  at  the  time 
of  the  trial.  David  v.  L.  &  L  Railroad  Co., 
supra.  A  Judgment  in  a  condemnation  pro- 
ceeding does  not  Impose  upon  the  party  seek- 
ing to  condemn  the  absolute  obligation  of 
taking  the  property.  That  being  true,  we  are 
not  disposed  to  hold  that  If  the  owner  im- 
proves the  property  after  the  proceedings 
were  Instituted,  and  an  appeal  is  prosecuted, 
he  does  so  at  his  perlL  So  long  as  he  acts 
in  good  faith,  and  as  an  ordinarily  prudent 
business  man  would  do  under  like  or  similar 
circumstances,  he  is  not 'to  be  deprived  of  the 
value  of  such  reasonable  improvements  as 
he  may  make.  Here  the  defendants  had  a 
substantial  mercantile  business  from  which 
they  derived  a  good  Income.  The  old  build- 
ings were  of  but  little  value.  The  new 
buildings  cost  about  $1,000.  There  Is  nothing 
In  the  record  to  show  that  tbe  defendants 
acted  In  bad  faith  in  erecting  the  improve- 
ments, and  as  tbe  value  of  the  new  improve- 
ments Is  very  small  in  comparison  to  the 
value  of  the  lot,  we  see  no  reason  why  their 
value  should  be  excluded  in  determining  the 
value  of  the  lot 

[3]  It  is  next  Insisted  that  the  court  erred 
In  permitting  defendants'  witnesses,  who  had 
not  sufficiently  qualified  themselves,  to  give 
their  opinions  as  to  the  market  value  of  the 
property  in  question.  Some  of  these  wit- 
nesses lived  in  Jenkins,  and  some  of  them 
lived  some  distance  therefrom.  In  this  con- 
nection it  Is  Insisted  that  we  should  apply 
the  rule  applicable  to  will  cases,  where  It  Is 
sought  to  set  aside  the  will  on  the  ground 
of  mental  Incapacity,  and  hold  that  opinions 
without  facta  to  support  them  are  of  no  val- 
ue. Clark  V.  Young,  146  Ky.  377,  142  S.  W. 
1032;  PhUlips  V.  Phillips,  149  Ky.  206,  148 
S.  W.  61.  In  our  opinion,  however,  the  same 
rule  does  not  apply.  Here  it  was  difficult  to 
obtain  any  facts  on  which  to  base  an  opin- 
ion. There  had  been  no  sales  of  similar 
property  sufliciently  near  In  point  of  time 
and  circumstances  to  afford  a  fair  basis  in 
measuring  the  market  value  of  the  property 
condemned.  After  all,  the  question  was  re- 
duced to  one  of  opinion.  It  is  not  possible 
to  lay  down  with  any  reasonable  accuracy 
how  much  knowledge  a  witness  shall  pos- 
sess in  order  to  express  such  an  opinion. 
The  determination  of  this  matter  rests  large- 
ly in  the  discretion  of  the  trial  Judge.  Stll- 
well  Mfg.  Co.  V.  Phelps,  130  U.  8.  520,  9  Sup. 
Ct  601,  32  L.  Ed.  1035;  Lawrence  v.  Bos- 
ton, 119  Mass.  126;  Chandler  ▼.  Jamaica 
Pond  Aqueduct  Corporation,  125  Mass.  544. 
Where  a  witness  possessing  some  knowledge 
of  the  subject  gives  his  opinion,  it  is,  of 
course,  proper  to  cross-examine  him  as  to 
the  extent  and  accuracy  of  his  knowledge, 
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and  the  facts  on  which  such  knowledge  Is 
based.  The  value  of  bis  opinion  Is  then  for 
the  Jury.  It  will  not  do  to  say  that  because 
a  witness  does  not  know  of  any  sales  hav- 
ing been  made,  he  Is  thereby  precluded  from 
giving  his  opinion  as  to  the  value  of  the 
property.  Indeed,  it  has  often  been  held 
that  persons  may  testify  as  to  the  value  of 
property,  although  no  sales  have  been  made 
to  their  knowledge  of  that  or  similar  prop- 
erty. Montana  Railway  C!o.  v.  Warren,  137 
U.  S.  348,  U  Sup.  Ct  96,  34  L.  Ed.  681.  Fur- 
thermore, evidence  of  value  in  condemnation 
proceedings  furnishes  an  exception  to  the 
general  rule  that  witnesses  are  to  state  facts 
and  not  express  opinions.  Little  Rock  Junc- 
tion R.  Co.  V.  Woodruff,  49  Ark.  381,  5  S.  W. 
792,  4  Am.  St  Rep.  51;  L.  &  N.  R.  R.  Co.  v. 
Jones,  52  S.  W.  938,  21  Ky.  Iaw  Rep.  749. 
If  the  rule  were  otherwise,  then,  as  stated, 
there  would  be  but  little.  If  any,  competent 
evidence  before  ua  In  this  case.  While  It 
may  be  that  those  testifying  for  defendants 
are  not  to  be  regarded  as  experts  on  lot  val- 
ues, It  is  likewise  true  that  plalntifTs  wit- 
nesses did  not  show  a  superior  knowledge. 

[4]  Another  error  relied  on  is  the  fact  that 
the  trial  court  permitted  witnesses  to  show 
that  practically  all  of  the  property  in  the 
town  of  Jenkins  was  owned  by  the  Consoli- 
dated Coal  Company,  and  was  not  for  sale. 
It  is  well  settled  that  the  market  value  of 
property  may  be  estimated  by  reference  to 
the  uses  for  which  it  is  suitable,  having  re- 
gard to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably 
expected  In  the  immediate  future.  Chicago, 
St.  Louis  &  New  Orleans  R.  R.  Co.  ▼.  Rott- 
gerlng,  83  S.  W.  584,  26  Ky.  Law  Rep.  1167 ; 
West  Virginia,  etc.,  R.  Co.  v.  Gibson,  94  K^. 
234,  21  S.  W.  1055,  16  Ky.  Law  Rep.  7.  Nec- 
essarily, therefore,  the  market  value  of  prop- 
erty Is  affected  by  the  supply  and  demand. 
If  the  property  is  suitable  and  valuable  for 
business  purposes,  the  fact  that  no  other 
property  In  the  community  may  be  secured 
for  that  purpose  will  necessarily  add  to  Its 
market  value.  We,  therefore,  see  no  error 
in  the  admission  of  the  evidence  complain- 
ed of. 

There  are  other  complaints  in  regard  to  the 
admission  of  evidence,  but  we  find  In  each 
Instance  that  plaintiff's  objections  were  sus- 
tained thereto. 

[5]  Further  alleged  error  grows  out  of  the 
refusal  of  the  trial  court  to  permit  the  yel- 
low sheets  on  which  the  defendants  had 
scheduled  their  property  for  taxation  to  be 
given  in  evidence.  While  such  evidence  lis 
admissible,  yet  In  view  of  the  fact  that  it 
throws  but  littie  light  on  the  actual  value  of 
the  property  assessed,  and  necessarily  has 
but  small  weight  with  the  Jury,  we  conclude 
that  Its  rejection  was  not  prejudicial.  L.  &, 
N.  R.  R.  Co.  V.  White  Villa  Club,  155  Ky. 
452,  159  S.  W.  983. 

[t]  One  of  the  chief  complalnta  of  plain- 


tiff is  that  the  verdict  Is  excessive.  As  be- 
fore stated,  the  case  Is  a  peculiar  one.  The 
land  sought  to  be  condemned  lies  in  a  long, 
narrow  valley,  in  which  is  located  the  town 
of  Jenkins.  In  this  valley  there  is  but  little, 
if  any,  land  available  for  private  business 
enterprises.  Since  the  great  development  and 
growth  of  the  town  there  have  been  but  few 
sales  of  similar  property.  That  the  lot  in 
question,  by  reason  of  Its  location  and  adapt- 
ability for  business  purposes,  and  by  reason 
of  the  great  difficulty  in  securing  like  prop- 
erty for  such  purposes,  has  an  unusually 
high  market  value  there  can  be  no  doubt. 
Six  witnesses  for  the  plaintiff  fix  the  value  of 
the  lot  as  of  June  3,  1912,  at  from  $2,500  to 
$6,000.  The  evidence  should  have  been  con- 
fined to  the  time  of  the  last  trlaL  In  -view 
of  this  fact,  and  of  the  changed  condltimis. 
the  evidence  for  plaintiff  was  of  but  little 
value.  On  tbb  other  band,  nine  witnesses 
fixed  the  value  of  the  lot  at  from  $40,000  to 
$66,000.  While  it  may  be  true  that  the  val- 
ue of  the  property  as  fixed  by  the  jury  Is  un- 
usually high,  and  much  more  than  we  would 
have  fixed  it,  If  the  question  were  not  for  the 
jury,  but  one  for  onr  determlnatton,  yet 
where  six  witnesses  fix  the  value  at  from 
$2,500  to  $5,000,  and  nine  witnesses  fix  the 
value  at  from  $40,000  to  $66,000,  we  know 
of  no  rule  of  law  that  will  permit  as  abso- 
lutely to  ignore  the  testimony  of  the  nine 
witnesses,  and  conclude  that  the  six  wit- 
nesses are  correct  in  their  opinion.  Indeed, 
the  only  way  by  which  we  could  reverse  tbls 
case  would  be  to  disregard  the  evidence  en- 
tirely, and  also  the  finding  of  the  jury,  and 
fix  the  market  value  of  the  lot  in  controversy 
at  what  we  think  wonid  be  fair  and  right 
under  the  drcumstances.  This  we  have  no 
right  to  da  In  the  case  of  L.  ft  N.  R.  R.  Co. 
v.  White  Villa  Club,  165  Ky.  452,  169  S.  W. 
983,  It  was  insisted  that  the  value  placed  by 
the  jury  on  certain  land  sought  to  be  con- 
demned was  excessive.  In  discussing  the 
question  the  court  said: 

"It  is  true  the  asaessiuent  made  by  the  jut^ 
was  large,  and  yet  there  was  abundant  evi- 
dence to  support  the  finding.  Of  course  there 
was  wide  difference  of  opinion  between  the  esti- 
mates as  to  the  damage  made  by  the  witnesses 
for  the  railroad  company  and  by  the  witnesses 
for  the  club,  but  in  all  cases  oi  this  character 
there  is  room  for  mnch  latitude  of  opinion,  and 
the  jury  was  as  well,  if  not  better,  qualified  than 
we  are  to  reconcile  differences  of  opinion  as  to 
value  and  arrive  at  a  reasonable  and  &iir  con- 
clusion." 

[7]  LasUy  it  is  Insisted  that  counsel  for 
defendants  were  guilty  of  misconduct  in  stat- 
ing before  several  of  the  jurymen  while  the 
jury  was  being  Impaneled,  and  In  making 
the  opening  statement,  to  the  effect  that 
plaintiff  wanted  to  get  possession  of  the  prop- 
erty for  the  purpose  of  putting  their  client  out 
of  business.  As  the  court,  however,  very 
promptly  in  each  Instance  sustained  an  ob- 
jection to  the  language  complained  of,  and 
admonished  the  Jury  not  to  consider  It,  we 
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see  no  reason  for  reversing  the  case  on  this 
gronnd. 

Of  coarse,  the  jndgment  does  not  require 
the  plaintiff  to  take  tbe  property,  but  only  to 
pay  the  amount  fixed  by  tbe  Judgment  in  case 
it  elects  to  take  it  Nor  does  tbe  affirmance 
carry  damages. 

Judgment  affirmed. 


GRAT  T.  BOARD  OF  PRISON  OOITRS  OF 
KENTUOKX. 

(Court  of  Appeals  of  Kentucky.    Dee.  IS,  1914.) 

CBTMINAt,   liAW   (I   1208*)— PuiriSHMENT^EX- 

TENT  —  Pabolk  —  Statdtobt  Phovibions 
— DiBCBEnoK  or  Boabd  of  Pbison  Coxuis- 

BIONEBS.  _    , 

Under  Parole  Act  1910  (Acts  1910,  c.  16) 
I  2,  providing  that  no  person  shall  be  eligible 
to  parole  unUl  he  shall  have  served  the  mini- 
mum tenn  of  imprisonment  for  the  crime  for 
which  he  was  committed,  except  prisoners  com- 
mitted for  life  who  shall  have  actually  served 
five  years,  and  the  former  Parole  Laws  of  1888 
and  1900  (Acts  1887-S8,  c.  1420;  Acta  1900,  c. 
28),  a  person  sentenced  to  impriaonment  for  lite 
prior  to  the  enactment  of  the  act  of  1810  may, 
after  serving  five  years,  be  paroled  in  the  dis- 
cretion of  the  Board  of  Prison  0>mmiB8ioner8, 
but  is  not  entitled  to  a  parole  as  a  matter  of 
right,  and  hence  cannot  compel  the  granting  of 
a  parole  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  8281-^7,  8289-3296; 
Dec.  Dig.  i  1208.*] 

Appeal  from  Circuit  C!oart,  Franklin 
County. 

Mandamus  by  Clarence  Gray  against  the 
Board  of  Prison  Commissioners  of  Kentucky. 
From  a  judgment  dismissing  tbe  action, 
plaintiff  appeals.    Affirmed. 

James  H.  Polsgrove,  of  Frankfort,  for  ap- 
pellant James  Gamett  Atty.  Gen.,  and  C!has. 
H.  Morris,  Asst  Atty.  Gea.,  fdr  appeUee. 

HANNAH,  J.  Appellant  Clarence  Gray, 
was  tried  and  convicted  in  tbe  Bell  circuit 
court  in  January,  190fl,  of  the  crime  of  mur- 
der, and  bis  punishment  fixed  at  confinement 
for  life  in  the  penitentiary.  He  was  com- 
mitted to  and  received  Into  that  institution 
December  16,  1906.  On  January  21,  1918,  be 
applied  to  the  Board  of  Prison  Commission- 
ers for  a  parole,  which  being  denied,  he 
sought  to  coerce  by  a  mandamus  proceeding 
instituted  against  the  board,  in  the  Franklin 
circuit  court  The  court  sustained  a  demur- 
rer to  his  petition  and  dismissed  the  action, 
and  he  appeals. 

He  claims  that  he  is  entitled  to  a  parole 
under  the  provisions  of  the  Parole  Act  of 
1910  (Acts  1910,  p.  61).  That  act  provides 
that: 

"No  person  ♦  •  •  shall  be  eligible  to  pa- 
role, or  entitled  to  the  provisions  of  this  act, 
until  he  shall  have  served  the  minimum  term«of 
imprisonment  provided  by  law  for  the  crime  for 
which  he  was  so  committed,  except  prisoners 
committed  for  life,  who  shall  hare  actually  serv- 
ed five  years." 


It  was  held  In  Board  of  Prison  CV>m*rs  v. 
Smith,  165  Ky.  427,  159  S.  W.  960,  that  pris- 
oners who  were  convicted  of  crimes  before 
the  enactment  of  the  Indeterminate  Sentence 
Law  of  1910  (Acta  1910,  a  4)  were  not  enti- 
tled to  a  parole  under  tbe  Parole  Act  of 
1910  as  a  matter  of  right,  but  may  be  parol- 
ed only  In  the  discretion  of  the  Board  of 
Prison  Commissioners.  And  in  Board  of 
Prison  Commlssiouere  v.  De  Moss,  157  Ky. 
303,  163  S.  W.  183,  it  was  said  that  prisoners 
convicted  before  the  enactment  of  tbe  In- 
determinate Sentence  Law,  whose  punish- 
ment was  fixed  by  a  Jury  at  confinement  for 
life,  may  after  serving  five  years  be  paroled 
in  the  discretion  of  the  Board  of  Prison  Com- 
missioners, under  the  former  Parole  Law  of 
1888  and  1900.  These  cases  are  here  con- 
trolling and  conclusively  deny  to  appellant 
a  parole  as  a  matter  of  right 

Judgment  affirmed. 


ROGBRS  V.  BOARD  OF  PRISON  COICRS 

OF  KENTUCKY. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  16, 1914.) 

Cbiminal  Law  (J  1208*)—PnKisHMi:NT— Ex- 
tent—Pabolb—Statxttobt  Pbovisionb— Al- 
lowance fob  Good  Beraviob. 

Under  Parole  Act  1910  (Acts  1910,  c.  16) 
S  2,  providing  that  no  person  shall  be  eligible  to 
parole  until  lie  shall  have  served  the  minimum 
term  of  imprisonment  for  the  crime  for  which 
he  was  committed,  nor  unless  he  shall  have  been 
obedient  to  the  rules  of  the  bistitution  for  at 
least  nine  coosecative  months  preceding  his  pa- 
role, a  person  imprisoned  under  an  indetermi- 
nate sentence  of  from  two  to  ten  years  is  not  en- 
titled to  parole  at  the  expiration  of  two  years, 
less  the  commotadon  for  good  behavior  provided 
for  by  Ky.  St  1909,  {  3801,  as  that  section  does 
not  affect  the  rights  of  persons  convicted  under 
the  Indeterminate  Sentence  Law  (Acts  1910,  c. 
4),  while  the  Parole  Act  of  1910  was  in  effect 
[Ed.  Note.— For  other  cases,  see  Ciriminal 
Law,  Cent  Dif.  i|  3281-3287,  3289-3286;  Dec. 
Dig.  I  1208.*T 

Appeal  from  Otrenit  Oo>ar^  Franklin 
Ciounty. 

Mandamus  by  W.  B.  Rogers  against  the 
Board  of  Prison  Commissioners  of  Kentucky. 
From  a  Judgment  dismissing  the  proceeding, 
plaintiff  appeals.    Affirmed. 

James  H.  Polsgrove,  of  Franlifort  and  J.  E. 
Warren,  of  Mayfield,  for  appellant  James 
Gamett  Atty.  Gen.,  and  Charles  H.  Morris, 
Asst  Atty.  Gen.,  for  appellee. 

HANNAH,  J.  In  October,  1912,  appellant 
W.  B.  Rogers,  was  tried  and  convicted  in 
the  Kenton  circuit  court  of  tbe  crime  of 
forgery ;  and  at  tbe  same  term,  pursuant 
to  the  statute  fixing  tbe  penalty  therefor  at 
from  two  to  ten  years'  confinement  in  tbe 
penitentiary,  an  indeterminate  sentence  was 
passed  upon  him.  On  November  11,  1912,  he 
was  committed  to  and  received  Into  the  state 
penitentiary.  On  June  2,  1914,  after  serving 
nearly  one  year  and  seven  months  of  tbe 
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mlnlmiun  sentence  fixed,  he  applied  to  the 
Board  of  Prison  Commissioners  for  parole. 
This  being  denied,  he  songht  to  compel  the 
board  to  grant  him  a  parole,  by  a  mandamus 
proceeding  Institnted  by  him  In  the  FtanUIn 
circuit  coart  The  court  having  sustained  a 
demurrer  to  the  petition  and  dismissed  the 
proceeding,  he  appeals. 

Appellant  bases  Iiis  asserted  right  to  a 
parole  upon  the  Parole  Act  of  1910  (Acts  1910, 
p.  61)  as  construed  by  this  court  in  Wilson 
T.  Commonwealth,  141  Ky.  341,  132  S.  W. 
557,  and  Board  of  Prison  Commissioners  y. 
De  Moss,  157  Ky.  289,  163  S.  W.  183.  Under 
ttiat  act  as  construed,  he  would  be  entitled 
to  a  parole  as  a  matter  of  right  after  the 
expiration  of  the  minimum  term  for  which  he 
was  sentenced.  He  contends,  however,  that 
in  fixing  the  period  which  he  must  serve  in 
satisfaction  of  the  minimum  term  for  which 
he  was  sentenced,  he  is  entitled  to  the  commu- 
tation of  seven  days  in  each  calendar  month 
provided  for  In  section  3801,  Kentucky  Stat- 
utes, which  statute  allows  to  each  prisoner 
confined  in  the  penitentiary  against  whom  no 
charge  of  misconduct  is  sustained  a  commu- 
tation of  seven  days  in  each  calendar  month 
for  good  behavior;  and  that  therefore,  al- 
though he  has  served  but  one  year  and  seven 
months,  and  the  minimum  term  for  which  he 
was  sentenced  was  two  years,  he  is  entitled 
to  a  parole. 

The  Parole  Act  of  1910  provides  that  no 
person  confined  in  the  penitentiary  shall  be 
eligible  to  parole  unless  be  shall  have  been 
obedient  to  the  rules  and  regulations  of  the 
institution  tor  at  least  nine  consecutive 
months  next  preceding  the  date  of  his  parole. 
And  appellant  argues  that,  as  a  commutation 
of  seven  days  in  each  calendar  month  would 
reduce  a  twelve  months'  term  to  approximate- 
ly nine  months,  it  was  the  intention  of  the 
Legislature  that  the  commutation  for  good 
behavior  should  be  deducted  from  the  mini- 
mum sentence.  But  the  Parole  Act  of  1910 
spedflcally  says  that: 

"No  person  •  •  •  shall  be  eligible  to  pa- 
role, or  entitled  to  the  provision*  of  this  act, 
until  he  shall  have  served  the  minimum  term 
of  imprisonment  provided  by  law  for  the  crime 
for  which  he  was  so  committed." 

If  it  was  the  legislative  Intent  that  there 
should  be  deducted,  from  the  mitiimnm  term 
provided  by  law,  the  commutation  allowed 
to  persons  convicted  before  the  passage  of 
this  act,  we  should  expect  to  find  such  In- 
tent definitely  expressed  therein.  The  Legis- 
lature has  not  seen  fit  to  make  such  provision. 
The  provisions  of  section  3801,  Kentucky 
Statutes,  had  no  relation  to  jmroles  at  the 
time  of  the  enactment  thereof.  The  statute 
affected  prisoners  who  were  not  paroled,  by 
reducing  the  term  of  Imprisonment  for  good 
bdbavlor.  It  was  not  a  part  of  chapter  97, 
Kentucky  Statutes  1909,  which  was  repeal- 
ed by  the  Parole  Act  of  1910,  for  the  reason 
that  it  had  no  relation  to  paroles.    And  while 


not  expressly  repealed  by  the  Parole  Act  of 
1910,  It  does  not  affect  the  rights  of  pei8<Mis 
convicted  under  the  Indeterminate  Sentence 
Law  while  the  Parole  Act  of  1910  was  in 
effect  Appellant  was  sentenced  for  a  mini- 
mum term  of  two  years,  and  la  not  entitled 
to  a  parole  before  the  expiration  of  that  time 
Judgment  affirmed. 


CHESAPEAKE  C  O.  BY.  CO.  v.  KELLTV 

ADBTX. 
(Court  of  Appeals  of  Kentucky.    Dec.  15, 1914.) 

1.  Appbai,  and  EkBOB  ({  1236*)— Damaoks  on 

AfTIBXAHCK— SUFKBSEDKAS. 

Damages  will  not  be  awarded  on  the  af- 
firmance of  a  judgment,  onless  the  anpersedeas 
bond  is  in  the  record  and  an  order  of  super- 
sedeas has  issued ;  but,  when  the  bond  has  been 
executed.  It  will  be  presumed  that  an  order  of 
supersedeas  issued,  unless  it  is  afiirmatiTely 
shown  that  it  did  not. 

[Eld.  Note<— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4778-4784;  Dec  Dig.  f 
123&*] 

2.  Appeai.  and  Ebbob  (f  1188*)— DisposmoN 
or  Causk— Ofebation  and  ESftkct  or  Deci- 
sion —  "FiwAi,    Judokbnt"  —  "Opinion"  — 

"JUDOMKNT." 

Under  Civ.  Code  Prac.  |  760,  providing 
that  no  mandate  shall  issue  nor  dedsimi  become 
final  until  after  30  days  from  the  day  on  which 
the  decision  is  rendered,  judgments  of  the  Court 
of  Appeals  do  not  become  final  until  the  man- 
date IS  issued  at  the  expiration  of  30  days,  or 
after  the  disporitlon  of  the  petition  for  a  rehear- 
ing, if  one  is  filed,  as  it  is  the  mandate  whidi  is 
the  judgment  of  the  court;  the  opinion  being 
merely  an  expression  of  the  views  of  the  court, 
that  are  made  effective  by  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  4643  ;  Dea  Dig.  {  1188.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment ;   Opinion ;   Judgment] 

3.  Appeal  and  Ebbob  ({  1236*)  —  Becobd — 
Amendment'  Attbb  Opinion  hab  been 
Handed  Down. 

Where  a  supersedeas  bond  has  been  exe- 
cuted and  an  order  of  supersedeas  Issued,  but 
through  an  oversight  or  a  mistake  of  the  clerk 
the  bond  is  not  incoriNHrated  in  the  record,  a 
supplementary  record  may  be  filed,  after  an 
opinion  for  affirmance  has  been  handed  down, 
but  before  the  issuance  of  a  mandate,  to  make 
the  bond  a  part  of  the  record,  in  order  that  dam- 
ages may  be  awarded  because  of  the  supersedeas. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  477»-4784;  Dec  Dig.  I 
1236.*] 

On  motion  for  leave  to  file  supplementary        ' 
record  as  a  basis  for  an  award  of  damages 
because  of  the  issuance  of .  a  supersedeas. 
Motion  granted,  and  damages  awarded.  i 

For  opinion  affirming  the  judgment,  see 
160  Ky.  296,  169  S.  W.  736.  See.  alaob  171 
&  W.  186.  j 

GABBOLL,  J.    On  October  15,  1914,  the 

opinion  In  this  caae  was  handed  down,  and  I 

Aay  be  fbnnd  In  160  Ky.  296,  169  S.  W.  73&  ' 
On  November  17, 1914,  the  appellant  filed  In 

this  court  a  petition  for  a  rehearing,  which  j 

was  pending,   nndlspoaed  of,  on  November  I 
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25tb.  On  November  26tb  the  appellee  moved 
the  court  to  pennlt  her  to  file  an  amended 
record  from  the  clerk  of  the  Montgomery  cir- 
cuit cdurt,  showing  that  the  supersedeas  bond 
and  order  of  supersedeas  issued  thereon  were 
omitted  by  mistake  to  be  transcribed  Into  the 
record,  and  tendered  and  offered  to  file,  in 
connection  with  her  motion,  a  copy  of  the 
supersedeas  bond,  duly  attested  by  the  clerk 
of  the  Montgomery  circuit  court  The  record 
accompanying  this  motion  consisted  of  a  copy 
of  the  supersedeas  bond,  certified  as  correct 
by  the  clerk  of  the  Montgomery  circuit  court, 
and  his  afiidavlt,  in  which  he  said  that  the 
appellant,  Chesapeake  &  Ohio  Railway  Com- 
pany, had  executed  in-  his  office  and  before 
him  the  supersedeas  bond,  and  thereafter'  an 
order  of  supersedeas  was  issued  by  him,  but 
that  he  was  unable  to  find  the  order  and  re- 
turn thereon,  because  it  had  been  mislaid. 
He  further  said  that  by  oversight  he  failed  to 
copy  the  sui)ersedcas  bond  and  transmit  the 
same  with  the  original  record  to  this  court 

[1]  Damages  wUl  not  be  awarded  on  the 
affirmance  of  a  judgment  unless  the  snt)er- 
sedeas  bond  Is  in  the  record  and  an  order  of 
supersedeas  has  issued ;  bnt  when  the  bond 
has  been  executed,  it  will  be  presumed  that 
an  order  of  supersedeas  Issued,  unless  it  is 
affirmatively  shown  that  it  did  not  White- 
head V.  Boorom,  7  Bush,  399 ;  tTnlted  States 
Fidelity  &  Guaranty  Co.  v.  Boyd,  94  &  W. 
35,  29  Ey.  Law  Rep.  698.  The  object,  there- 
fore, of  tendering  the  supplementary  record, 
was  to  fnrnlsh  the  court  authority  upon 
which  it  might  award  damages  on  the  judg- 
ment which  was  affirmed.  Counsel  for  appel- 
lant seriously  protest  against  allowing  the 
supplementary  record  to  be  filed,  upon  the 
ground  that  unless  the  supersedeas  bond  Is 
in  the  record  when  the  case  Is  decided — that 
is,  when  the  opinion  is  handed  dorvn — the 
court  is  not  authorized  to  award  damages. 
On  the  other  hand,  it  Is  the  argument  on  be- 
half of  appellee  that  the  court  may  permit  a 
supplementary  record,  such  as  is  here  ten- 
dered, to  be  filed  at  any  time  before  the  judg- 
ment becomes  final,  or,  in  other  words,  before 
the  mandate  has  been  Issued,  and  upon  the 
filing  of  the  supersedeas  bond  within  this 
time  damages  shonld  be  awarded  as  If  the 
bond  were  in  the  record  when  the  opinion 
was  delivered. 

[21  Section  760  of  the  Civil  Code  provides 
is  part: 

"No  mandate  aball  issue,  nor  decision  become 
final,  until  after  tbirtv  days,  excluding  Sundays, 
ftom  the  day  on  which  the  aecisiou  is  rendered. 

And  the  judgments  of  this  court  never  be- 
come final  until  the  mandate  is  Issned.  The 
mandate  from  this  court  is  the  order  that 
gives  authoritative  notice  to  the  parties  and 
the  trial  court  that  the  judgment  appealed 
from  has  been  reversed  or  affirmed,  as  the 
case  may  be.  In  other  words,  the  mandate 
is  the  Judgment  of  this  court;  the  opinion  be- 
ing merely  an  expression  of  the  views  of  the 
conrt,  that  are  made  effective  by  the  man- 


date. If  no  petition  for  a  rehearing  Is  filed, 
it  Is  the  duty  of  the  clerk,  unless  otherwise 
directed  by  the  court,  to  issue  the  mandate 
as  a  matter  of  course  when  it  is  due,  as  pro- 
vided in  section  760;  but  if  a  petition  for  a 
rehearing  is  filed,  this  suspends  the  issual 
of  the  mandate  until  it  Is  disposed  of.  When 
a  petition  for  a  rehearing  Is  filed,  and  pend- 
ing its  disposal,  the  court  has  the  same  power 
over  the  case  as  it  would  have  within  the  30 
days  If  no  petition  for  a  rehearing  was  filed. 
So  that  if  this  supplementary  record  could 
have  been  filed  at  any  time  after  the  opinion 
was  handed  down.  It  might  be  filed  at  any 
time  before  the  petition  for  a  rehearing  was 
disposed  of,  although  this  might  permit  its 
filing  after  the  expiration  of  30  days  from 
the  date  when  the  decision  was  rendered. 

[3]  The  precise  question  therefore  is:  May 
this  court,  at  any  time  after  the  opinion  In 
the  case  has  been  delivered  and  before  the 
mandate  Issues,  permit  a  supplementary  rec- 
ord containing  the  supersedeas  bond  to  be 
filed?  This  is  purely  a  question  of  practice, 
entirely  within  the  power  of  this  court  to 
control;  there  being  no  Code  or  statutory 
provision  on  the  subject  Being  thus  a  ques- 
tion of  practice,  it  is  important  that  it  should 
be  definitely  settled,  as  there  appears  to  be 
some  donbt  as  to  the  proper  practice,  owing 
to  apparent,  if  not  real,  conflict  In  the  opin- 
ions in  which  the  matter  has  been  treated  In 
cases  involving  questions  like  the  one  here 
presented,  as  well  as  In  cases  involving 
analogous  questions. 

In  the  case  of  Phoenix  Ins.  Co.  v.  McKeman 
et  al.,  104  Ky.  224,  46  S.  W.  10,  606,  20  Ky. 
Law  Rep.  337,  It  appears  that  after  the  opin- 
ion had  been  handed  down  affirming  the  case, 
and  before  the  mandate  issued,  the  appellees 
moved  this  court  to  permit  them  to  file  cer- 
tified copies  of  the  supersedeas  bonds  execut- 
ed In  the  circuit  court,  and  upon  the  filing 
of  the  bonds  to  direct  ^ther  the  clerk  of  this 
court  or  the  clerk  of  the  Logan  circuit  court 
to  issue  a  supersedeas  on  the  oonds  and  to 
award  appellees  10  per  cent  damages  on  the 
amount  of  the  judgment  As  no  cnrder  of  su- 
persedeas was  issued  on  these  .bonds,  the 
execution  of  the  bonds  alone  did  not  entitle 
the  appellees  to  damages,  or  prevent  the  ap- 
pellees from  enforcing  the  collection  of  the 
judgments  by  execution  in  the  usual  way, 
and  this  court  merely  declined  to  order  a 
supersedeas  Issued,  so  that  damages  mlghb 
be  collected  on  the  bonds,  saying: 

"niis  conrt  cannot — now  the  judgment  has 
been  affirmed,  and  there  is  no  legal  obstacle  in 
the  way  of  collection  or  satisfaction  of  it — on 
appellees'  own  motion,  order  a  supersedeas  is- 
sued, merely  that  we  may  have  a  pretext  for 
awarding  damages." 

ObvlouBly  that  case  is  not  authority  against 
the  motion  here  made  by  the  appellee,  be- 
cause in  that  case  the  enforcement  of  the 
Judgment  was  not  suspended.  Here  it  was 
suspended,  as  an  order  of  supersedeas  Issued. 

In  the  case  of  M.  V.  Monarch  Co.  v.  Farm- 
ers' &  Traders'  Bank,  106  Ky.  206,  50  S.  W. 
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33,  20  Ky.  Law  Rep.  1788,  also  relied  on  by 
counsel  for  appellant.  It  appears  that  the 
Judgment  was  afflrmed  on  January  26cb,  and 
an  inspection  of  the  record  shows  that  the 
motion  to  file  the  supplementary  record  con- 
taining the  supersedeas  bond  and  order  of 

supersedeas  was  not  made  until , 

after  the  mandate  had  Issued,  and  so  the  mo- 
tion of  appellee  was  denied.  The  essential 
difference  between  that  case  and  this  consists 
in  the  fact  that  there  the  offer  to  file  the  sup- 
plementary record  and  the  motion  to  award 
damages  were  not  made  until  after  the  man- 
date issued.  Here  the  offer  to  file  the  supple- 
mentary record  and  the  motion  to  award 
damages  is  made  before  the  mandate  has 
issued.  So  that  case  is  not  authority  against 
the  right  to  grant  the  motion  made  by  appel- 
lee in  this  case. 

In  the  case  of  Mutual  Fire  Ins.  Co.  v.  Ham- 
mond, 51  S.  W.  151,  21  Ky.  Law  Rep.  204,  it 
appears  from  an  Inspection  of  the  record 
that  there  was  an  offer  made  to  file  a  supple- 
mentary record  showing  the  execution  of  the 
supersedeas  bond  and  the  issual  of  an  order 
of  supersedeas  and  a  motion  made  to  award 
damages  before  the  mandate  Issued,  but  the 
court  denied  the  motion  and  said: 

"While  there  seems  to  have  been  no  author- 
itative utterance  to  the  same  effect  In  this  court, 
the  unvarying  practice  here  has  been  to  refuse 
damages,  except  where  there  is  a  supersedeM 
bond  in  the  record  when  the  case  was  decided. 

So  that  this  case  is  direct  authority  against 
the  motion  made  by  appellee  in  this  case. 

These  three  cases  are  the  only  ones  we 
have  been  referred  to  by  counsel  or  have 
been  able  to  find  in  which  a  question  relat- 
ing to  the  filing  of  a  supplementary  record 
containing  a  supersedeas  bond  was  consider- 
ed by  the  court  On  the  other  hand,  it  has 
been  the  uniform  practice  of  this  court  to 
permit  supplementary  records  to  be  filed  by 
the  appellee  after  the  opinion  has  been  hand- 
ed down  and  before  the  mandate  issues,  tor 
the  purpose  of  correcting  errors  or  omissions 
in  the  record  when  It  was  considered  by  the 
court  and  the  opinion  delivered.  Illustra- 
tive cases,  on  this  subject  are  Wade  t.  First 
National  Bank  of  Franklin,  11  Bush,  697; 
Bank  of  Kentucky  v.  Com.,  107  8.  W.  812, 
32  Ky.  Law  Rep.  1087;  Stewart  v.  Blue 
Grass  Canning  Co.,  121  S.  W.  609;  Breath- 
itt Coal,  Iron  &  Lumber  Oa  t.  Patrick, 
144  Ky.  601.  139  S.  W.  790;  LoulsriUe  & 
Nashville  R.  B.  t.  Woodford,  157  Ky.  426, 
163  S.  W.  238;  Leonard's  Administrator  v. 
Cowling,  121  Ky.  631,  87  8.  W.  812,  27  Ky. 
Law  Rep.  1059;  Id.,  121  Ky.  631,  89  S.  W. 
131,  28  Ky.  Law  Rep.  145 ;  Wade  t.  Wade,  154 
Ky.  24,  156  S.  W.  873 ;  lilller  Creek  Railroad 
Co.  T.  Barnett,  160  Ky.  845,  170  8.  W.  202. 
In  this  last-mentioned  case  it  appears  that  on 
Jnne  2d  the  case  was  reversed  for  error  in 
the  Instructions,  but  with  the  petition  for 
a  rehearing  there  was  filed  the  certificate 
of  the  circuit  clerk,  showing  that  the  instruc- 
tions copied  in  the  record,  and  upon  which 


the  opinion  was  based,  were  not  the  instmc- 
tlons  that  were  given  to  the  Jury.  In  the 
instructions  actually  given,  and  upon  which 
the  Jury  rendered  their  verdict,  there  was 
no  error.  Upon  this  showing  the  rehearing 
was  granted,  and  the  former  opinion  revers- 
ing the  case  withdrawn,  and  the  Judgment 
afflrmed. 

Adopting  the  rule  of  practice  announced 
In  the  Miller  Case  and  others  as  correct,  we 
are  unable  to  perceive  any  reason  why  the 
same  rule  should  not  be  applied  in  this  case. 
Here  by  the  oversight  or  omission  of  the 
drcuit  clerk  a  portion  of  the  record  material 
to  the  protection  of  the  rights  of  appellee 
was  not  copied  in  the  record.  Therefore,  if 
the  supplementary  record  is  not  allowed  to 
be  filed,  the  appellant  has  had  the  benefit 
accruing  to  it  on  account  of  the  suspension 
right  of  appellee  to  enforce  the  Judgment, 
without  the  burden  that  should  have  followed 
the  suspension  of  the  Judgment  when  It  was 
afflrmed.  When  the  appellant,  as  defendant 
in  the  lower  court,  executed  the  supersedeas 
bond,  and  the  order  of  supersedeas  Issued 
thereon,  it  voluntarily  undertook  to  and  did 
obstruct  the  collection  of  the  Judgment  In 
the  ordinary  course,  and  assumed  an  obliga- 
tion to  pay  the  damages  allowed  by  law  for 
this  obstruction  if  the  Judgment  was  affirm- 
ed. If  the  clerk  bad  copied,  as  he  should 
have  done,  the  supersedeas  bond  and  order 
in  the  record,  there  could,  of  course,  have 
been  no  objection  raised  by  the  appellant 
to  the  awarding  of  damages  by  the  court 
following  the  affirmance. 

Now  should  the  appellee  be  defeated  ln> 
her  right  to  these  damages  by  the  oversight 
or  mistake  of  the  derk  in  failing  to  incor- 
porate in  the  record  the  bond?  We  think 
not  When  damages  are  awarded,  the  ap- 
pellee will  get  no  more  than  she  became  en- 
titled to  by  the  execution  of  the  bond  and 
the  issnal  of  the  order  which  prevented  her 
from  collecting  the  Judgment,  and  the  appel- 
lant will  not  suffer  any  loss  that  it  did  not 
voluntarily  assume  when  it  executed  the 
bond.  In  short,  the  allowance  of  damages 
In  this  case  will  only  be  doing  what  the  ap- 
pellant, by  its  own  act,  agreed  might  be  done, 
and  what  the  appellee  had  a  right  to  expect 
would  be  done. 

We  therefore  bold  that,  when  the  super- 
sedeas bond  is  by  mistake  or  Inadvertence- 
or  oversight  not  copied  In  the  record,  but  the- 
bond  and  order  of  supersedeas,  if  one  Is- 
sued, Is  tendered  in  tbla  court  before  the- 
mandate  has  issued.  It  shouhl  be  allow- 
ed to  be  filed  and  treated  as  If  It  were  a 
part  of  the  record  when  the  opinion  was  de- 
livered, and  damages  on  the  afllrntance 
should  go  accordingly.  The  case  of  Motual 
Fire  Ins.  Co.  v.  Hammond,  61  S.  W.  USl,  21 
Ky.  Law  R^.  204,  Is  overruled. 

Wherefore,  the  whole  court  sitting,  the 
motion  to  file  the  supplementary  record  is 
granted,  and  damages  awarded. 
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CHBSAPEAKB  &  O.  BY.  CO.  t.  KELLY'S 
ADM'X 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 
1»14.) 

1.  CoTJBTS  (§  489*)— JtJBT  (I  11*)— Jury  Tm- 
AI.B  —  Constitutional  Pbo visions  — State 
AND    Fedebai.    Codbts  —  Concubbent   Ju- 

BIBDICTIQN. 

Under  Federal  Employers'  Liability  Act 
April  22,  1908,  c.  149,  §  6,  35  Stat  66,  as 
amended  by  Act  April  5.  1910,  c.  143,  |  1,  36 
Stat.  291  (U.  S.  Comp.  St  1913,  !  8662),  pro- 
viding that  the  jurisdiction  of  the  courts  of 
the  tjnited  States  thereunder  shall  be  concur- 
rent with  that  of  the  courts  of  the  several 
states,  a  state  circuit  court  had  jurisdiction  of 
ah  action  thereunder,  though  under  Const.  Ky. 
I  248,  and  Ky.  St  |  2268,  three-fourths  of  the 
jnrors  may  return  a  verdict  in  the  circuit  court, 
while  under  Const  U.  S.  Amend.  7,  providing 
that  the  right  of  trial  by  jury  in  suits'  at  com- 
mon law  shall  be  preserved,  there  is  a  right  to 
a  trial  b^  a  jury  of  12  men,  whose  finding  shall 
be  unanimous,  as  that  amendment  does  not 
apply  to  actions  in  the  state  courts,  though 
brought  to  enforce  civil  rights  and  remedies 
created  by  congressional  legislation,  and  such 
actions,  in  the  absence  of  any  conditions  im- 
posed by  Congress,  must  be  tried  according  to 
the  practice  and  procedure  of  the  forum  and 
under  the  jury  system  adopted  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  »  1324-1330,  1333-1341, 1372-1374;  Dec 
Dig.  i  489;*  Jury,  Cent  Dig.  f$  19-24;  Dec. 
Di*.  i  11.*] 

2.  CotJBTS    (I    489*)— JUKISDICnON— JUBISDIC- 

TioR   or   Statx   Courts   undbb   Fedebai. 
Laws. 

The  state  courts  may  take  jurisdiction  to 
enforce  civil  rights  and  liabilities  arising  under 
congressional  legislation,  unless  there  be  some- 
thing in  the  congressional  legislation  forbid- 
ding such  courts  to  take  jurisdiction  of  cases 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  1324-1330,  1333-1341, 1372-1374;  Dec. 
Dig.  i  489.»] 

On   petition  for   rehearing.     Overruled. 
For  former  opinion,  see  160  Ky.  296,  16& 
a  W.  736.    See,  also,  171  S.  W.  182. 

CARROLL,  jr.  [1]  Counsel  for  appellant. 
In  a  petition  for  a  rehearing,  present  for  the 
first  time  the  argument  that  the  judgment 
below  should  he  reversed,  because  tiie  Mont- 
gomery drcult  court  had  no  Jurisdiction  to 
entertain  or  determine  the  action.  The 
seventh  amendment  to  the  Conistitutlon  of 
the  United  States  provides: 

"In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law." 

And  it  has  been  imlformly  held  by  the  Sn- 
preme  Court  of  the  United  States  that  the 
jtiry  trial  contemplated  by  this  section  la  the 
right  to  a  trial  by  a  jury  of  12  men,  whose 
finding  shall  be  unanimous.  American  Pub- 
llshtog  Co.  v.  Fisher,  166  U.  S.  464,  17  Sup. 
Ct  618,  41  L.  Ed.  1079 ;  Thompson  v.  Utah, 
170  U.  S.  843,   18  Sup.  Ct  620,  42  L.  Ed. 


1061;    Black  v.  Jackson,  177  U.  S.  349,  20 

Sup.  Ct  648,  44  L.  Ed.  801. 

Section  248  of  the  Constitution  of  this 
state  reads  In  part: 

"The  General  Assembly  may  provide  that  in 
any  or  all  trials  of  civil  actions  in  the  circuit 
courts,  three-fourths  or  more  of  the  jurors 
concurring  may  return  a  verdict,  which  shall 
have  the  same  force  and  effect  as  if  rendered 
by  the  entire  panel." 

Section  2268  of  the  Kentucky  Statutes,  en- 
acted pursuant  to  this  constitutional  provi- 
sion, provides: 

"That  in  all  trials'  of  civil  actions  in  the  cir- 
cuit courts,  three-fourths  or  more  of  the  ju- 
rors concurring  may  return  a  verdict  which 
shall  have  the  same  force  and  effect  as  if  ren- 
dered by  the  entire  panel.  But  where  a  verdict 
is  rendered  by  a  less  number  than  the  whole 
jury,  it  shall  be  signed  by  nil  the  jurors  who 
agree  to  it" 

Section  6,  as  amended  in  1910,  of  the  fed- 
eral Employers'  Liability  Act,  provides  that: 

"Under  this  act  an  action  may  be  brought  in 
a  circuit  court  of  the  United  States,  in  the  dis- 
trict of  the  residence  of  the  defendant,  or  in 
which  the  cause  of  action  arose,  or  in  which 
the  defendant  shall  be  doinp  business  at  the 
time  of  commencing  such  action.  The  jurisdic- 
tion of  the  courts  of  the  United  States  under 
this  act  shall  be  concurrent  with  that  of  the 
courts  of  the  several  states,  and  no  cases  aris- 
ing under  this  act  and  brought  in  any  state 
court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court  of  the  United  States." 

The  argument  against  the  Jurisdiction  of 
the  Montgomery  circuit  court  Is  this:  It  Is 
s&Id  that  Congress  did  not  have  power  to  con- 
fer or  commit  jurisdiction  nf  cases  arising  un- 
der the  federal  Employers'  Liability  Act  to 
the  courts  of  any  state  that  does  not  recog- 
nize the  binding  necessity  for  a  Jury  of  12 
and  a  unanimous  verdict,  or  that  has  by  its 
Constitution  and  laws  taken  from  its  courts 
the  authority  to  require  a  unanimous  verdict 
of  such  a  Jury,  because  under  the  seventh 
amendment  it  is  Indispensable  that  every 
court  that  hears  and  determines  a  common- 
law  case  arising  under  congressional  legisla- 
tion shall  have  the  power  to  require  a  Jury  of 
12  and  a  unanimous  verdict,  which  power  Is 
denied  to  the  courts  of  this  state  by  the  Con- 
stitution and  statutes  of  the  state.  It  will, 
however,  be  observed  that  this  congressional 
legislation  does  not  confer  Jurisdiction  on 
state  courts  to  hear  and  determine  cases  aris- 
ing under  the  act ;  It  merely  recognized  the 
existing  Jurisdiction  of  state  courts,  and  to 
make  plain  this  Jurisdiction  the  act  provides 
that: 

"No  cases  arising  under  this  act  and  brought 
in  any  state  court  of  competent  Jurisdiction 
shall  be  removed  to  any  court  of  the  United 
States." 

[2]  It  la  further  well  estabUshed  that 
state  courts  may  take  Jurisdiction  to  enforce 
civil  rights  and  liabilities  arising  under  con- 
gressional legislation,  unless  there  be  some- 
thing In  the  congressional  legislation  forbid- 
ding the  state  courts  to  take  Jurisdiction  of 
cases  arising  imder  it    Thus  it  was  said  In 
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Claflln  v.  Houseman,  93  U.  S.  130,  23  L.  VUL 

833: 

"The  lawB  of  the  TJnlted  States  are  laws  ia 
the  several  states,  and  just  as  much  binding  on 
the  citizens  and  courts  thereof  as  the  state  laws 
are.  The  United  States  Is  not  a  foreign  sov- 
ereignty as  regards  the  several  states,  but  is  a 
concurrent,  and,  within  its  jurisdiction,  para- 
mount, sovereignty.  *  *  *  If  an  act  of  Con- 
gress gives  a  penalty  [meaning  civil  and  re- 
medial] to  a  party  aggrieved,  without  specifying 
a  remedy  for  its  enforcement,  there  is  no  rea- 
son why  it  should  not  be  enforced,  if  not  pro> 
vided  otherwise  by  some  act  of  Congress,  by  a 
proper  action  in  a  state  court.  The  fact  that 
a  state  court  derives  its  existence  and  functions 
from  the  state  laws  is  no  reason  why  it  should 
not  aSord  relief,  because  it  is  subject  also  to 
the  laws  of  the  United  States,  ana  is  just  as 
much  bound  to  recognize  these  as  operative 
within  the  state  as  it  is  to  recognize  the  state 
laws." 

In  Ii.  &  N.  K.  R.  Co.  ▼.  Scott,  133  Ky.  724, 
lis  S.  W.  900,  19  Ann.  Cas.  S92,  tbe  suit  was 
brought  in  the  state  court  against  the  rail- 
road company  to  recover  damages  under  the 
congressional  legislation  known  as  the  Car- 
mack  amendment  to  the  Interstate  Commerce 
Act,  and  in  holding  that  the  state  court  had 
Jurisdiction  to  enforce  the  provisions  of  this 
act,  we  said: 

"The  acts  of  Congress  within  the  sphere  of 
its  jurisdiction  are  the  law  of  the  land,  no 
less  than  the  acts  of  the  state  Legislature  with- 
in the  sphere  of  its  jurisdiction ;  and  as  the 
court  must  take  judicial  notice  of  these  laws, 
and  as  facts,  of  which  it  must  take  judicial  no- 
tice, by  the  Code,  need  not  be  stated  in  the 
pleadings,  it  was  unnecessary  for  tbe  plain- 
tiff to  refer  to  the  United  States  statute  in 
his  petition.  Accordingly,  we  have  uniform^ 
^vea  judgment  against  carriers  where  they  bad, 
m  shipping  stock  from  one  state  to  another, 
failed  to  water  the  stock,  as  required  by  the 
act  of  Congress,  without  any  reference  in  the 
pleadings  to  that  act." 

This  case  was  affirmed  by  tbe  Supreme 
Court  of  the  United  States  In  U  &  N.  R.  Co. 
V.  Scott,  219  U.  S.  209,  31  Sup.T3t  171,  56  L. 
Ed.  183. 

Speaking  of  the  federal  Employers'  Lia- 
bility Act  In  Mondou  v.  N.  Y.,  N.  H.  &  H. 
Railroad  Co.,  223  U.  S.  1,  32  Sup.  Ct  169,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  the  Su- 
preme Court  said.  In  reference  to  the  action 
of  the  Connecticut  court  In  declining  to  take 
jurisdiction  of  cases  arising  under  the  act, 
that: 

"There  is  not  here  involved  any  attempt  by 
Congress  to  enlarge  or  regulate  the  jurisdic- 
tion of  state  courts,  or  to  control  or  affect 
their  modes  of  procedure,  but  only  a  qnestion 
of  the  dui^  of  such  a  courL  when  its  ordinary 
jurisdiction,  as  prescribed  by  local  laws, 
*  *  *  is  invoked  in  conformity  with  those 
laws,  to  take  cognizance  of  an  action  to  en- 
force a  right  of  civil  recovery  arising  under 
the  act  of  Congress  and  susceptible  of  adjudica- 
tion according  to  the  prevailing  rules  of  pro- 
cedure. •  •  •  We  conclude  that  righta  aris- 
ing under  the  act  in  question  may  be  enforced, 
as  of  right,  in  the  courts  of  the  states,  when 
their  jurisdiction,  as  prescribed  by  local  laws, 
is  adequate  to  the  occasion." 

Inasmuch,  then,  as  state  courts,  as  a  mat- 
ter of  right,   independent  of  congressional 


sanction,  have  Jurisdiction  to  enforce  dvil 
rights  and  remedies  created  by  congressional 
legislation,  unless  tbe  right  Is  denied  by  the 
legislation,  it  Is  difficult  to  understand  upon 
what  ground  the  assertion  can  be  soundly 
rested  that  the  seventh  amendment  controls 
Jury  trials  In  state  courts,  In  the  face  of  tbe 
often-repeated  declaration  of  the  Supreme 
Court  that  this  amendment  affects  only  trials 
in  courts  of  the  United  States.  Maxwell  v. 
Dow,  176  U.  S.  581,  20  Sup.  Ct  448.  494,  44 
L.  Ed.  597;  Edwards  v.  Elliott,  21  Wall.  S32, 
22  L.  Ed.  487;  Bolln  v.  Nebraska,  176  U.  S. 
83,  20  Sup.  Ct  287,  44  L.  Ed.  382 ;  Twltcbell 
V.  Pennsylvania,  7  Wall.  321,  19  L.  Ed.  223; 
Walker  v.  SauTlnet,  92  U.  S.  90,  23  U  Bid. 
678. 

It  seems  to  ns  that,  when  state  courts 
are  given  Jurisdiction  to  bear  and  determine 
causes  of  action  created  by  federal  legisla- 
tion, they  may  exercise  this  Jurisdiction  ac- 
cording to  tbe  practice  and  procedure  of  the 
forum  and  under  the  Jury  system  adopted, 
subject,  of  course,  to  such  conditions  as  Con- 
gress may  attach  to  the  legislation ;  and  Con- 
gress did  not.  In  tbe  legislation  here  In  ques- 
tion, attempt  to  attach  any  conditions  to  the 
practice  and  procedure  through  which  the 
Jurisdiction  of  state  courts  of  competent  Ju- 
risdiction might  be  exercised  in  the  enforce- 
ment of  rights  arising  under  this  act  Gib- 
son r.  Belllngham  ft  N.  Ry.  Co  (D.  C.)  213 
Fed.  488;  Winters  v.  Minneapolis  &  St  L. 
R.  R.  Co.  (Minn.)  148  N.  W.  106. 

It  might  be  added  that,  as  it  appears  from 
the  record  that  there  was  In  this  case  a  jury 
of  12  and  a  unanimous  verdict.  It  may  seri- 
ously be  questioned  If  the  appellant  has  the 
right  to  raise  the  constitutional  question  we 
have  discussed.  But,  In  order  to  remove  any 
doubt  of  the  right  of  appellant  to  avail  It- 
self on  appeal  of  an  adverse  ruling  on  the 
sui)ject  presented  In  the  petition  for  a  re- 
bearing,  we  have  stated  our  views  at  some 
length. 

The  petition  for  a  rehearing  is  overruled. 


HYDEN  V.  OALAMES. 
(Court  of  Appeals  of  Kentucky.    Dec.  15, 1914.) 

1.  PBOCISS  (J  100*}— NONBEBIDKNT— JDBIBDIO- 

Tion. 

In  an  action  t«  reform  a  deed  as  against 
a  nonresident  grantor,  and  to  enjoin  a  judgment 
creditor  of  such  grantor  from  levy  and  sale  of 
the  land,  where  no  warning  order  was  spread, 
though  authorized  by  tbe  allegations  of  the  peti- 
tion, the  action  was  not  commenced  against 
such   nonresident. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  127 ;   Dec.  Dig.  $  lOtt*] 

2.  ExECirnoH  (I  172*)— Lkvt— Iwjuwcrioir. 

Where  a  Judgment  creditor  of  grantor,  hav- 
ing no  lien,  had  not  extended  credit  on  tbe  faith 
of  the  grantor's  reserved  oil  and  coal  rights  in 
its  deed  to  plaintiff  which  reservation  was 
questioned  by  plaintiff,  and  where  there  was  no 
act  of  pialntill  opeiaaag  as  an  estoppel  to  as- 
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(ert  title  to  such  rights,  the  creditor  wonld  be 
enjoined  from  a  levy  and  sale  thereof  as  the 
property  of  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Bxecation, 
Cent.  Dig.  jJS  619-538;    Dec.  Dig.  g  172.*J 

3.  LUOTATION  OF  ACTIONS  (i  178*)— PEBSOHS 
ENTITI^D  to  BXLX  on  LiMITATIOir— Cbkoi- 
TOB. 

In  such  case,  and  in  view  of  the  tact  that 
the  grantor  company,  as  to  whom  it  was  not 
certain  the  statute  of  limitations  against  the 
reformation  of  a  deed  had  ever  begun  to  run, 
by  reason  of  its  nonresidence,  and  that  it  might 
never  plead  the  statute,  the  judgment  creditor 
ooald  not  plead  it  since  the  plea  of  limitations 
was  personal  to  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  658;    Dec  Dig.  t  17S.*] 

Appeal  from  drcnlt  Conrt,  Breathitt 
County. 

Action  by  Benson  Galames  against  B.  C. 
Hyden  and  otbcra  Jndgnient  for  plalntUI, 
and  defendant  Byden  appeals.    Affirmed. 

Florence  McOulre,  of  Jackson,  for  api>el- 
Unt  Leonldas  Y.  Bedwlne.  of  West  Liberty, 
for  ai^>ellee. 

NUNN,  J.  The  aiq;>ellee,  Henson  Oalames, 
is  a  colored  man  75  years  old  and  unable 
to  read  or  write.  In  1907,  having  saved  up 
about  $1,100,  be  decided  to  buy  a  home.  Tbe 
Eentacky  Sawmill  Company,  an  Ohio  cor- 
poration, owned  232  acres  of  land  in  Brea- 
thitt coimty  which  it  desired  to  sell,  having 
ahfeady  cut  tbe  timber.  In  July  of  1907, 
Mr.  Bartles,  Its  chief  officer  In  Breathitt 
county,  executed  a  writing,  agreeing  to  con- 
vey the  tract  In  fee  simple  to  appellee  on 
September  1st,  upon  payment  of  $1,100  in 
cash,  with  the  right  to  cancel  the  contract 
In  ten  days  if  disapproved  of  by  tbe  home 
office.  The  corporation,  approving  the  trade, 
sent  a  deed  to  a  bank  In  Breathitt  county 
and  notified  Calames  to  get  it  Be  went  to 
the  bank  In  company  with  Bartles.  Hie 
deed,  or  a  part  of  it,  was  read  to  Calames 
by  Bartles.  Calames  paid  the  money,  took 
the  deed,  and  on  the  way  home  met  a  friend, 
who  exfuuined  the  deed,  and  Calames  dla>- 
covered  for  tbe  first  time  that  It  did  not  con- 
vey to  tdm  the  coals  and  oil  underlying  the 
Und.  Calames  says  that  no  mention  of  this 
reservation  was  made  when  Bartles  read  the 
deed  to  blm.  Tbe  next  morning  he  went 
bade  to  town,  found  Bartles,  tendered  tbe 
deed,  and  demanded  bis  money.  Bartles 
told  him  that  bis  money  was  gone,  that  Is, 
he  had  sent  it  to  tbe  company  in  Ohio.  It 
seems  that  the  sawmill  company  was  wind- 
ing up  its  business  in  this  state,  and  had  no 
other  visible  property.  Calames  took  pos- 
session of  the  place,  made  some  improve- 
ments, but  put  his  case  in  the  hands  of  a 
lawyer.  This  lawyer  testifies  that  he  was 
prepared  to  bring  suit  to  reform  or  cancel 
the  deed  when.  In  about  six  months,  he  saw 
Bartles,  and  Bartlee  told  him  not  to  bring 
miit;  that  It  would  be  unnecessary,  as  his 
company  would  make  no  claim  to  the  oil  or 


minerals.  Subsequently,  the  appellant,  By- 
den, recovered  a  judgment  against  tbe  saw- 
mill company  for  $294,  and,  in  searching  tbe 
records  to  find  some  estate  out  of  which  the 
Judgment  might  be  collected,  he  discovered 
this  reservation  in  the  Calames  deed,  and 
caused  tbe  sberifT  to  levy  an  execution.  This 
suit  was  brought  by  Calames  to  enjoin  Hy- 
den and  the  sheriff  from  levy  and  sale  of  any 
of  his  land.  Tbe  sawmill  company  was  also 
named  party  defendant,  and  a  reformation 
of  his  deed  was  requested  to  conform  to  the 
original  contract  which  stipulated  a  fee-sim- 
ple conveyance.  Tbe  petition  was  verified, 
and  tbe  allegations  were  sufficient  for  a  warn- 
ing order  against  the  sawmill  company  as 
a  nonresident  No  warning  order  was  spread, 
but  a  report  was  filed  purporting  to  come 
from  a  regularly  appointed  attorney  for  the 
nonresident  Issue  was  joined  by  appellant, 
Hyden,  and  the  sheriff,  Hudson,  and  all  the 
proof  taken.  Hyden  attempts  to  defend  as 
a  creditor  without  notice.  On  this  state  of 
the  record,  tbe  report  of  tbe  attorney  for  the 
nonresident  was  stricken  because  no  warning 
order  was  ever  spread.  It  was  then  more 
than  five  years  from  tbe  date  of  the  deed, 
and  Hyden  undertakes  to  plead  the  five-year 
statute  of  limitation  against  reformation  of 
the  deed.  New  affidavits  were  filed,  and  a 
warning  order  duly  spread,  but  no  further 
proof  was  taken. 

[1,2]  Until  the  warning  order  was  spread 
tbe  action  was  not  commenced  against  the 
nonresident  sawmUl  company,  and,  not  being 
before  the  court  tbe  testimony  of  Calames 
and  his  attorney  with  reference  to  tbe  fraud 
and  waiver  of  tbe  claim  to  tbe  coal  and  oil 
is  incompetent  Tbe  court  therefore,  refus- 
ed to  reform  the  deed,  because  there  was  no 
competent  proof  to  show  that  Calames  was 
entitled  to  that  relief.  But  appellant  Hyden, 
and  the  sheriff  were  enjoined  from  attempt- 
ing to  levy  upon  or  setU  the  coal  and  oil 
rights.  We  think  the  court  properly  ruled 
\a  this  also.  While  it  is  admitted  that  Hyden 
was  a  creditor,  yet  it  is  not  pretended  that 
he  has  any  lien,  or  that  the  credit  was  ex- 
tended on  the  faith  of  tbe  reservation  in 
Calames'  deed.  In  fact  it  does  not  appear 
whether  the  debt  was  created  before  or  after 
the  Calames  deed.  There  Is  no  allegation 
that  any  act  of  Calames  Induced  appellant 
to  extend  the  credit,  and  there  is  nothing  in 
the  case  that  could  operate  as  an  estoppel  to 
prevent  Calames  asserting  title  to  coal  and 
oil. 

[3]  A  plea  of  limitation  la  personal,  and 
one's  creditor  cannot  make  it  for  him.  Al- 
though five  years  have  passed  from  the  date 
of  the  deed,  it  is  not  certain  that  tbe  statute 
ever  began  to  run,  for  the  sawmill  company 
is  a  nonresident  and  we  infer  from  the  record 
It  was  a  nonresident  during  all  the  time  in 
question.  But  if  its  iMsitlon  is  such  as  to 
entitle  it  to  plead  limitation,  it  may  never  do 


•Tar  ottMT  eases  ssa  same  topte  aitd  seoUoa  NUMBER  In  Osc.  Dig.  A  Am.  Dig.  Key -No.  Series  &  Rep'r  ludexu 


Digitized  by 


Google 


188 


171  SOUTHWESTERN  BEPORTBB 


(Ky. 


so,  that  Is,  it  is  optional  wliether  it  will  plead 
the  statute  or  not  This  option  is  with  the 
sawmill  company — not  appellant. 

Perceiving  no  error  in  the  judgment,  it  is 
affirmed. 


CREWS  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1914.) 
Ceiminal  Law  (§  1159*)— Vebdicx— CoNOLxr- 

BIVENE88. 

A  conviction  of  murder  will  not  be  disturb- 
ed, though  the  evidence  leaves  the  court  in  doubt 
as  to  the  guilt  of  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec.  Dig.  i 
1159.*] 

Appeal  from  Circuit  Court  Monroe  county. 
Martha  Crews  was  convicted  of  murder, 
and  she  appeals.     Affirmed. 

Sherman  Spear,  Spear  &  Denton,  and 
Jaclcson,  Denham  &  Copass,  all  of  Tompkins- 
ville,  for  appellant  Jas.  Oamett  Atty.  Gen., 
for  the  Commonwealth. 

CARROLXi,  3.  On  a  former  appeal  (see 
155  Ky.  122,  159  S.  W.  638),  a  judgment  sen- 
tencing the  appellant  to  imprisonment  for 
life,  under  an  indictment  charging  her  with 
the  murder  of  her  husband,  was  reversed 
on  the  ground  that  the  evidence  was  not  suf- 
ficient to  sustain  the  verdict  The  case  was 
remanded  for  a  new  trial,  and  on  another 
trial  there  was  again  a  verdict  finding  the 
appellant  guilty  and  fixing  her  punishment 
at  imprisonment  for  life.  From  the  judg- 
ment on  that  verdict,  this  appeal  is  prosecut- 
ed, and  the  only  ground  urged  for  reversal  is 
that  the  verdict  was  not  supported  by  the 
evidence. 

The  facts  of  the  case  are  set  out  at  some 
length  in  the  former  opinion,  and  for  this 
reason  we  do  not  think  It  necessAry  to  re- 
state them  here.  On  the  last  trial  the  com- 
monwealth strengthened  its  case  by  evidence 
that  was  not  before  the  Jury  on  the  first 
trial,  or  at  least  that  did  not  appear  in  the 
transcript  of  the  evidence  of  the  first  trial 
brought  to  this  court 

We  have  considered  carefully  the  evidence, 
as  well  as  briefs  of  counsel,  and  have  reach- 
ed the  conclusion  that  while  the  evidence 
of  appellant's  guilt  is  not  satisfactory,  there 
is  yet  enough  to  sustain  the  finding  of  the 
jury.  Of  course,  if  the  evidence  were  the 
same  as  on  the  first  trial,  we  would  again 
reverse  the  case  for  the  same  reason  that  it 
was  before  reversed.  But  the  additional 
evidence  secured  by  the  commonwealth,  in 
connection  with  the  evidence  on  the  first 
trial,  is,  we  think,  sufficient  to  support  the 
verdict.  At  any  rate,  the  verdict  is  not  so 
flagrantly  against  the  evidence  as  to  author- 
ize us  to  reverse  the  case  on  tliis  ground. 

On  the  last  trial  the  only  witnesses  in  be- 
half of  the  appellant  were  herself  and  her 
son,  Willie  Knuckles,  who  was  found  guilty 


and  sentenced  to  life  imprisonment  on  the 
first  trial,  and  who  accepted  without  appeal- 
ing the  sentence  imposed.  On  the  trial  of 
the  case  in  which  he  was  found  guilty,  he 
denied  all  connection  vrith  the  murder,  but 
on  the  second  trial  he  testified  that  he  killed 
Graven  Crews,  and  that  the  api)ellant  bad 
nothing  to  do  with  the  commission  of  the 
crime.  Evidently  the  jury  attached  no  weight 
to  his  admission  of  guilt  and,  under  the  ctr 
cumstances,  we  are  not  disposed  to  find  fault 
with  their  concluBlon,  The  appellant  gave, 
in  substance,  the  same  evidence  that  she  did 
on  the  first  trial,  and  so,  putting  aside  tbe 
evidence  of  Willie  Knuckles  as  not  entitled 
to  any  weight  tbe  only  difference  in  the  evi- 
dence on  the  first  and  second  trials  consists 
in  the  particulars  iii  which  the  common- 
wealth strengthened  its  case. 

Counsel  for  appellant  point  oat  in  their 
brief  the  additional  evidence  developed  by 
the  oonuuouwealth,  but  Insist  that  it  did  not 
add  anything  to  the  force  of  the  evidence 
introduced  on  the  first  triaL  It  is  true  this 
additional  evidence  is '  not  convincing,  and 
yet  we  think  it  was  with  the  jury  to  say 
whether,  on  the  whole  evidence,  the  appellant 
was  guilty  or  not  guilty  of  the  crime  charged. 
It  is  further  said  that  no  instruction  on  the 
subject  of  a  conspiracy  with  Willie  Knudiles 
to  commit  the  crime  should  have  been  given. 
But  this  is  upon  the  theory  that  there  was  no 
evidence  to  justify  such  an  instruction.  But 
we  think  there  was  at  least  enough  to  let 
the  jury  determine  the  case. 

Under  the  evidence  in  the  record,  if  the 
jury  had  found  tbe  appellant  not  guilty,  it 
could  not  be  said  that  their  finding  was  fla- 
grantly against  the  evidence,  nor  can  it  be 
sold  that  their  finding  of  guilty  is.  The  rec- 
ord leaves  us  tn  doubt  as  to  whether  or  not 
appellant  did  commit  the  crime  or  conspire 
with  or  aid  or  abet  Willie  Knuckles  in  Its 
commi88i<m,  but  we  think  there  was  sufiB- 
dent  to  let  the  jury  pass  on  the  question  of 
fact;  and  therefore  we  affirm  the  judgment 


WADE  V.  BRENTS. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 1914.) 

1.  HiGHWATB  (t  184*)— Action  fob  Isjubt— 
Instructions. 

In  an  action  for  injury  to  plaintiff's  hors- 
es, frightened  by  a  collision  with  defendant's 
automobile,  where  the  only  evidence  of  nefsli- 
gence  was  that  as  to  the  speed  of  the  automo- 
bile, governed  by  the  motor  vehicle  laws  (Acts 
1910,  c.  81;  Acts  1914,  c.  69),  forbidding  the 
operation  of  a  motor  vehicle  on  a  public  high- 
way at  more  than  reasonable  speed  for  the  time, 
place,  traffic,  and  use  of  the  highway,  and  pro- 
viding that  more  than  eight  miles  around  a 
curve  is  prima  facie  unreasonable  speed,  in- 
structions that  it  was  the  duty  of  defendant's 
chauffeur,  approaching  the  curve,  to  have  the 
machine  under  control  and  not  to  exceed  eight 
miles  per  hour,  and  that  if  he  did  not  have  it 
under  control,  or  if  he  was  negligently  running 
more  than  eight  miles  per  hour,  plaintiff  could 
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recoTer,  were  not  objectionable  as  declaring  de- 
fendant not  liable  if  his  speed  was  less  than 
eight  miles  an  hoar,  since  they  meant  that  ei- 
ther a  failure  to  keep  It  under  control,  or  its 
operation  at  more  than  eight  miles  an  hour, 
was  negligence  for  which  plaintiff  might  re- 
cover, and  control  meaning  such  as  would  be 
efficient  under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  nighways, 
Cent.  Dig.  it  471^74;   Dec  Dig.  J  181.*] 

2.  Highways  (§  184*)— Action  fok  Injubt— 

SumciENCT  OP  Evidence. 

In  an  action  for  injury  to  plaintiff's  horses, 
frightened  by  a  collision  with  defendant's  au- 
tomobile when  rounding  a  curve,  where  the  only 
evidence  of  negligence  was  that  relating  to  its 
speed,  evidence  held  to  sustain  a  verdict  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  is  471-474;  Dec.  Dig.  i  184.*] 

8.  HiOHWATS  (I  184*)— Action  fob  Injubt— 

Evidence. 

Where  defendant's  chauffeur  in  rounding 
a  curve  did  not  discover  plaintiff's  standing 
team  until  he  was  almost  on  it,  evidence  for 
plaintiff  relative  to  observations  made  and 
measurements  taken  at  the  place  of  the  accident 
was  not  material. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f§  471-474;  Dec.  Dig.  {  184.*] 

Appeal  from  Circuit  Court,  Marlon  County. 

Action  by  Mrs.  Amanda  Wade  against 
G.  N.  Brents.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

W.  H.  Spragens,  of  Lebanon,  for  appel- 
lant W.  W.  Spalding  and  P.  K.  McElroy, 
both  of  Lebanon,  for  appellee. 

HANNAH,  J.  Mrs.  Amanda  Wade  owns 
and  operates  a  farm  in  Marlon  county.  She 
bad  sent  two  teams  and  wagons  to  a  neigh- 
bor's after  some  hogs;  and  as  these  were 
returning  in  the  nighttime  along  the  Lebanon 
and  Springfield  pike,  one  of  the  wheels  of 
the  rear  wagon  came  off.  The  driver  thereof 
called  the  driver  of  the  team  In  front  to  his 
assistance ;  and  the  driver  of  the  front  team 
left  his  team  standing  about  the  middle  of 
the  road,  and  went  back  to  the  assistance 
of  the  driver  In  the  rear.  At  the  place  where 
this  team  was  left  standing  in  the  road,  there 
was  a  sharp  curve.  It  was  quite  dark,  and 
there  were  no  lights  on  the  wagon.  While 
the  team  was  standing  there,  an  automobile 
owned  by  O.  N.  Brents,  a  liveryman  and 
driven  by  his  chauffeur,  came  aronnd  this 
curve  and  ran  against  the  tongue  of  the  wag- 
on, frightening  the  horses,  causing  them  to 
back  over  an  embankment,  and  Injuring 
them.  To  recover  damages  for  the  injuries 
to  the  team  and  wagon,  Mrs.  Wade  brought 
this  action  against  Brents  in  the  Marlon 
drcnlt  court  Upon  a  trial,  there  was  a  ver- 
dict and  judgment  for  the  defendant  Plain- 
tiff appeals. 

[1]  1.  The  court  instructed  the  jnry  that  It 
was  the  duty  of  the  defendant's  servant  In 
charge  of  the  automobile  as  he  approached 
the  cnrve  where  plaintiff's  team  was  stand- 
ing, to  have  the  machine  under  control,  and 
not  to  exceed  a  speed  of  eight  miles  per  hour, 


and  that  If  the  jury  believed  from  the  evi- 
dence that  he  did  not  have  the  machine  un- 
der control,  or  was  negligently  operating  It 
at  a  speed  greater  than  eight  miles  per  hour, 
they  should  find  for  the  plaintiff,  but  that 
unless  they  believed  from  the  evidence  that 
the  driver  did  not  have  the  machine  under 
control  as  he  approached  the  curve,  or  tbat 
he  was  operating  it  at  a  speed  In  excess  of 
eight  miles  per  hour,  they  should  find  for  the 
defendant.  Appellant  complains  of  these 
instructions,  dalmlng  that  the  effect  there- 
of Is  to  declare  that  the  defendant  is  not  lia- 
ble if  the  speed  of  the  machine  was  less  than 
eight  miles  per  hour.  But,  considering  them 
as  a  whole,  it  will  be  seen  that  what  the 
trial  court  meant  was  that  either  a  failure 
to  have  the  machine  under  control,  or  oper- 
ating It  at  more  than  eight  miles  per  hour, 
was  negligence  ft>r  which  plaintiff  might 
recover. 

It  was  the  rale  of  the  common  law,  and  has 
been  ma:de  so  by  legislative  declaration  (Acts 
1810,  p.  242 ;  Acts  1914,  p.  179),  that  no  per- 
son shall  operate  a  motor  vehicle  on  a  public 
highway  at  a  rate  of  speed  greater  than  Is 
reasonable  and  proper  In  view  of  the  time 
and  place,  and  having  regard  to  the  traffic 
and  condition  and  use  of  the  highway ;  and 
tbe  statute  (motor  vehicle  law)  further  pro- 
vides tliat  a  speed  In  excess  of  eight  miles 
when  the  ronndlng  a  cnrve  is  prima  facie 
evidence  of  unreasonable  speed.  The  only 
evidence  of  negligence  herein  related  to  the 
speed  of  the  automobile.  Lee  Wade,  the  driv- 
er of  the  team,  when  asked,  "Do  you  know 
how  fast  that  automobile  was  traveling  that 
night?"  answered,  "Not  exactly,  but  I  Judge 
from  ten  to  twelve  miles  an  hour."  l%ls 
was  all  the  evidence  offered  by  plaintiff  on 
the  subject,  and  both  the  driver  of  the  ma- 
chine and  the  passenger  whom  he  was  trans- 
porting swore  that  the  speed  did  not  exceed 
eight  miles  an  hour.  Appellant  says  in  his 
brief: 

"Plaintiff's  witnesses  were  hi  no  position  to 
know  and  oould  not  testify  as  to  tiie  rate  of 
speed  or  as  to  whether  the  driver  bad  the  ma- 
chine under  control.  The  only  evidence  upon 
this  point  was  that  of  appellee's  driver  and  pas- 
senger, and  Blngnlarly  enongh  they  both  place 
the  rate  of  speed  at  not  over  eight  miles  per 
hour,  and  testify  that  the  machine  was  under 
control." 

He  argues  that  the  Instructions  limited 
plaintiff's  light  to  recover  alone  upon  the 
question  of  whether  defendant's  servant  com- 
plied with  the  statutory  requirements;  1.  e., 
that  the  driver  approaching  a  curve  shall 
have  the  machine  nnder  control  and  shell  not 
exceed  eight  miles  per  hour.  But  he  refers 
to  no  evidence  In  this  record  which  would 
authorize  an  instruction  based  on  any  other 
act  There  must  be  some  evidence  upon 
which  to  base  an  instruction,  or  it  should  not 
be  given.  The  Instructions  complained  of 
might  easily  have  more  clearly  expressed  the' 
effect  of  the  statute.    Indeed,  an  Instruction 
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embodying  the  language  of  the  statute  Itself 
Is  desirable  In  defining  the  duties  of  the  oper- 
ator of  a  motor  veblcle  on  tbe  public  high- 
ways. 

But  in  this  case  there  was  no  proof  that 
the  machine  was  not  under  control,  or  that 
It  was  not  stopped  as  soon  after  the  discov- 
ery of  the  standing  team  as  was  possible  to 
stop  such  a  machine  when  operated  at  a 
reasonable  speed.  We  do  not  think  the  In- 
structions complained  of  were  prejudicial  to 
the  substantial  rights  of  the  plaludfC.  The 
Jury  doubtless  understood  that  to  hare  an 
automobile  under  control  means  such  control 
as  would  be  efficient  under  the  drcumstances. 

[2]  2.  Appellant  also  insists  that  the  ver- 
dict of  the  Jury  was  flagrantly  against  the 
weight  of  the  evidence.  There  was  no  proof 
that  the  automobile  was  being  (iterated  at  an 
unreasonable  speed,  except  that  of  the  driver 
of  the  team.  This  was  denied  by  both  the 
driver  of  the  automobile  and  the  passenger 
whom  be  was  transporting.  Nor  was  there 
any  proof  that  the  machine  was  not  under 
control.  The  driver  thereof  and  the  passen- 
ger both  testifled  tha.t  they  were  driving 
slowly  owing  to  its  being  dark  and  the  road 
being  narrow.  The  lights  of  the  automobile 
threw  their  rays  directly  ahead  on  a  line 
with  the  body  of  the  machine,  and  for  that 
reason,  in  rounding  the  curve,  the  presence 
of  the  standing  team  was  not  disclosed  untU 
they  were  so  close  that  the  machine  could 
not  be  stopped  In  time  to  avoid  running  into 
it  And  the  Jury  were  doubtless  largely  in- 
fluenced in  reaching  their  verdict  toi  the  de- 
fendant by  the  apparently  negligent  act  of 
the  team  driver  in  leaving  his  team  standing 
unattended  in  the  road  in  the  nighttime.  It 
was  tor  the  Jury  to  pass  upon  the  Issue  of 
negligent  operation  of  the  automobile.  They 
have  done  so,  and  we  are  not  disposed  to  dis- 
turb their  finding. 

[3]  8.  Appellant  also  contends  that  the  trial 
court  erred  In  excluding  evidence  offered  by 
her  relative  to  "observations  made  and 
measurements  taken  at  the  place  where  the 
accident  occurred."  This  evidence  was  not 
material.  That  the  occupants  of  the  automo- 
bile did  not  discover  the  standing  team  until 
they  were  almost  upon  It  is  not  denied. 

Judgment  affirmed. 


MTJLLOT  V.  CITT  OF  LOUISVUiMJ. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 1914.) 

1.  Nkw  Trial  (S  89*)— Gbound»— Subpbise. 
In  an  action  against  a  city  for  injury  from 
a  fall  caused  by  its  failure  to  keep  the  sidewalk 
on  the  "north  side  of  Oak  street  and  Twdfth 
street"  and  the  intersection  of  the  two  streets 
in  condition  reasonably  safe  for  public  travel, 
in  which  plaintiff  located  the  accident  on  the 
"northeast"  corner  of  Twelfth  and  Oak,  it  was 
competent  for  defendant  to  prove  that  it  occur- 
red on  the  "northwest"  corner,  and  after  judg- 
ment for  defendant,  such  proof  did   not  war- 


rant a  new  trial  on  the  ground  of  surprise, 
where  plaintiff  was  not  deceived  or  lulled  into 
security  by  any  improper  conduct  of  the  de- 
fendant. 

[EA.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  177-180;  Dec.  Dig.  {  89.*] 

2.  Appeal  and  Ebbob  (8  1066*)— Habuless 
Ebbob— Instbuctions. 

In  an  action  against  a  city  for  personal 
injury  from  a  fall  caused  by  its  negligent  fail- 
ure to  keep  a  sidewalk  on  the  "north  side  of 
Oak  and  Twelfth  street"  reasonably  safe  for 
public  travel,  where  plaintiff  located  the  acci- 
dent at  the  "northeast"  corner,  instructions  re- 
quiring the  jury  to  believe  that  the  accident  oc- 
curred at  that  comer  in  order  to  find  for  plain- 
tiff were  not  prejudicial  to  her. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  4220;    Dec.  Dig.  f  1066.*] 

3.  Municipal  Cobpobattons  (8  822*)- Ac- 
tion fob  Injubikb  —  Instbxjctionb  —  Oon- 
tbibtjtobt  Neolioence. 

In  snch  action,  where  plaintiff  admitted 
that  she  was  going  in  a  hurry  to  have  a  pre- 
scription filled,  and  where  there  was  evidence 
as  to  the  manner  in  which  she  approached  and 
crossed  the  place,  an  instruction  as  to  her  con- 
tributory negligence  was  properly  given. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {|  1T5S-1762;  Dec. 
Dig.  i  822.*J 

Appeal  from  Circuit  Oonrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Mary  A.  Mulloy  against  the  City 
of  LouisvUle.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

O'Doherty  &  Yonts,  of  LouisvUie,  for  appel- 
lant W.  J.  O'Connor  and  Pendleton  Beddey, 
both  of  LonlsTlUe,  for  appellee. 

NTJNN,  J.  The  appellant  was  the  plalntUf 
below,  and,  the  Jury  finding  against  her,  she 
asks  for  a  new  trial  on  account  of  newly  dis- 
covered evidence  and  because  of  surprise 
which  ordinary  prudence  could  not  have 
guarded  against.  She  sued  to  recover  $15,- 
000  for  injuries  received  In  a  fall  caused  by 
negligent  failure  of  the  dty  to  keep  "the  side- 
walk on  the  tiarth  tide  of  Oak  street  and 
Twelfth  itreet,  and  the  intersection  of  said 
two  streets,"  In  condition  reasonably  safe 
for  public  travel.  The  imsafe  and  negligent 
condition  is  described  as  follows: 

"The  existence  of  boards  or  planks  or  materi- 
als or  wood  upon  said  sidewalk  and  intersection, 
and  holes  and  depressions  upon  said  sidewalk 
and  street  and  intersection,  and  piles  of  dirt 
and  sand  upon  said  sidewalk  and  street  and 
intersection.' 

It  Is  further  averred  that,  on  Augost  23, 
1910: 

"While  walking  along  the  north  aide  of  Oak 
street,  and  while  undertaking  to  walk  across  a 
board  or  plank  placed  there  for  the  use  of  the 
public  generally,  and  made  necessary  by  rea- 
son of  the  existence  of  the  holes,  depressions, 
piles  of  sand,  and  other  obstructions  upon  said 
street  and  sidewalk  said  l>oard  turned,  and  she 
was  thereby  caused  and  made  to  fail  to  the 
ground,  and  to  sustain  serious,  painful,  and 
permanent  Injury  to  her  leg,  back,  arms,  and 
nose,  and  internal  injuries,  and  that  her  nerves 
and  nervous  system  were  shocked  and  im- 
paired." 
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This  torn-vp  condition  of  the  street  was 
dne  to  the  bnlldlng  or  repair  of  a  sewer  at 
this  Intersection,  and  was  In  charge  of  the 
sewerage  commission.  The  answer  was  a 
traverse,  and  an  affirmatire  plea  of  contribn- 
tory  negligence. 

The  appellant  testified  that  a.  physician 
was  called  that  morning  abont  4  o'clock  to  see 
her  sick  child;  that  he  wrote  a  prescription, 
and  she  took  It  to  the  drug  store ;  that  In  go- 
ing to  the  drug  store  she  passed  "the  north- 
east comer  of  Twelfth  and  Oak,  Just  abont 
5  o'clock,  Just  getting  daylight,"  and  that  she 
fell  from  a  plank  used  by  the  public  In  get- 
ting from  the  street  to  the  sidewalk.  There 
is  evidence  to  show  this  plank  had  been 
there  for  a  week  or  more,  and  was  necessa- 
rily used  by  pedestrians  to  avoid  pools  of  wa- 
ter suffered  to  collect  in  the  street,  and  that 
it  had  become  twisted  or  warped,  so  that  It 
did  not  have  a  firm  rest  at  either  end. 

Concerning  the  question  of  contribntoty 
negligence,  the  time  of  day  and  place  of  the 
accident  were  very  material,  that  Is,  whether 
It  was  before  or  after  daylight  This  af- 
fected the  degree  of  care  she  should  use  for 
her  own  safety.  She  claimed  the  accident 
occurred  before  it  was  llgbt,  and  tntrodnced 
several  witnesses  corroborating  her  on  this 
question,  and  also  as  to  the  warped  condition 
of  the  crossing  board  at  the  northeast  comer. 
She  introduced  no  witness  who  saw  the  ac- 
cident, but  others,  including  the  physician 
called  to  treat  her,  testified  as  to  the  sever- 
ity of  her  injuries. 

The  city  by  way  of  defense  introduced  a 
number  of  witnesses,  some  of  whom  saw  the 
accident,  and  from  their  testimony  it  must 
have  occurred  between  7  and  9  o'clock  in  the 
morning.  Among  these  witnesses  are  the 
druggist  who  filled  the  prescription  and 
workmen  engaged  on  the  sewer  construction. 
These  witnesses  fix  the  time  when  it  was 
good  daylight,  and  when  there  was  no  reason 
why  she  was  nnable  to  see  the  defect,  if  it 
existed.  They  also  testify  that  she  did  not 
receive  her  injuries  on  the  northeast  comer, 
but  that  it  was  on  the  northwest  corner,  and 
that  she  did  not  faU  from  the  warped  plank 
on  the  northeast  but  from  a  four-plank  plat- 
form on  the  northwest  They  say  the  plat- 
form was  not  warped,  but  had  been  knocked 
slightly  out  of  position  a  few  minutes  before 
the  accident  by  a  delivery  wagou.  Appel- 
lant says: 

"To  the  amazement  and  surprise  of  plain- 
tiff and  her  counsel,  it  was,  for  the  first  time, 
suggested  upon  the  trial  of  liie  case,  in  the  face 
of  the  pleadings  and  evidence  theretofore  ob- 
tained, that  the  accident  did  not  occur  at  the 
northeast  corner  of  Twelfth  and  Oak,  but  on 
the  northieett  corner." 

And  in  support  of  her  motion  for  a  new 
trial  on  this  ground  of  surprise  and  newly 
discovered  evidence,  she  files  affidavits  of 
several  witnesses.  The  statements  of  these 
witnesses  would  serve  to  corroborate  her  tes- 
timony that  the  accident  occorred  about  6 


o'clock,  but  none  of  them  saw  the  accident  or 
know  whether  It  occurred  on  the  northeast 
or  northwest  comer,  that  is,  whether  she  fell 
from  the  warped  plank  or  from  the  platform. 

[1,2]  Waiving  the  question  of  diligence  in 
procuring  these  witnesses,  do  the  facts  war- 
rant the  court  in  granting  plaintlfF  a  new 
trial?  A  motion  for  a  new  trial  on  such 
grotmds  ordinarily  comes  from  the  defend- 
ant The  petition  did  not  fix  the  place  of 
accident  any  more  definitely  than  the  north 
side  of  Twelfth  and  Oak.  TJnder  this  some- 
what general  Issue  as  to  place,  the  plaintiff 
located  the  accident  on  the  northeast  cor- 
ner of  Twelfth  and  Oak  and  as  occurring 
from  the  warped  and  twisted  board.  Under 
the  issue  tendered,  it  was  competent  for  the 
defendant  to  prove,  not  only  that  the  acci- 
dent did  not  occur  at  the  northeast  comer, 
nor  at  S  o'clock,  but  that  she  did  get  a  fall 
between  7  and  9  o'dock,  after  It  was  good 
daylight  and  at  another  place  and  from  oth- 
er causes  than  testified  to  by  plaintiff. 
When  the  plaintiff  aimounced  ready  for 
trial,  it  amounted  to  a  challenge  that  she 
was  prepared  to  prove  her  case.  If,  after 
the  trial  on  the  general  Issues  tendered,  and 
which  has  resulted  favorably  to  the  defend- 
ant the  plaintiff  discovers  other  witnesses 
who  would  strengthen  her  <Aae,  and  make 
her  evidence  preponderate,  is  It  not  too  late 
to  ask  for  a  new  trial?  She  has  had  her 
day  In  court;  she  knew  what  facts  she  re- 
lied upon  and  needed  to  establish.  If  dur- 
ing the  trial  she  discovers  that  her  case  has 
been  erroneously  prepared,  or  that  she  has 
not  enough  proof  to  support  the  Issue  ten- 
dered, she  may  save  the  case  by  dismissing 
without  prejudice,  or  ask  for  a  continuance 
on  satisfactory  reasons  shown  to  the  court. 
Falling  to  do  this,  she  ought  to  be  precluded 
by  the  Judgment 

When  the  defendant  finds  himself  In  such 
a  predicament  he  has  no  power  to  dismiss. 
But  he  should  ask  for  a  discharge  of  the 
Jury  and  continuance  of  the  case,  rather  than 
a  new  trial  for  newly  discovered  evidence. 
In  the  case  of  Remley  v.  I.  C.  B.  B.  Co.,  151 
Ky.  796,  152  S.  W.  973,  we  said: 

"Where  a  party  is  taken  by  surprise  by  the 
introduction  of  evidence  he  should  on  this 
ground,  move  to  set  aside  the  swearing  of  the 
jury  and  for  a  continuance;  and  bis  failure  so 
to  do  before  verdict  precludes  him  from  such 
relief  after  verdict" 

To  the  same  effect  are  the  cases  of  Jones' 
Adm'r  v.  L.  &  N.  R.  B.  C!o.,  108  S.  W.  865, 
32  Ky.  Law  Rep.  1371 ;  Monarch  v.  CJowherd, 
114  S.  W.  276. 

In  this  case,  the  newly  discovered  evidence 
is  parol  and,  although  material,  it  serves 
only  to  corroborate  the  evidence  establishing 
the  very  facts  to  which  plaintiff  has  already 
Introduced  proof.  In  other  words,  the  case 
amounts  to  this :  When  all  the  evidence  was 
in,  she  did  not  have  enough  proof,  or  at  least 
as  much  proof  as  defendant  had,  on  the  ques- 
tions at  Issue.    When  the  plaintiff  tenders 
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the  issue  and  It  Is  accepted  as  tendered,  tbe 
plaintiff  should  abide  the  result,  although 
it  was  possible  for  her  to  hare  presented  a 
stronger  case.  The  result  may  be  a  bard- 
ship  to  her,  but  the  misfortune  is  hers.  The 
defendant  has  rights  wliich  must  be  consid- 
ered in  the  same  connection,  and  unless  tbe 
plaintiff  has  been  deceived  or  lulled  into  a 
sense  of  security  by  some  improper  conduct 
of  the  defendant,  then  she  must  suffer  for 
going  into  and  proceeding  with  tbe  trial 
when  unprepared  to  meet  tbe  Issues.  To 
grant  a  new  trial  to  the  plaintiff  under  the 
circumstances,  would  set  a  precedent  with  a 
tendency  to  prolong  instead  of  settle  litiga- 
tion. McFarland's  Adm'r  ▼.  Clark,  0  Dana, 
136. 

[3]  Neither  do  we  think  the  appellant  was 
prejudiced  by  the  instructions  which  requir- 
ed the  Jury  to  believe  that  the  accident  oc- 
curred on  the  northeast  comer  before  they 
could  find  for  her.  She  testified  that  it  oc- 
curred there.  All  the  witnesses  agreed  that 
tbe  warped  plank  was  there.  Tliat  is  the 
only  ground  of  negligence  she  relied  on.  The 
city  was  not  negligent  as  to  conditions  at  the 
other  corner,  If  indeed  they  were  unsafe. 
There  was  some  proof  on  the  question  of 
contributory  negligence  if  the  Injury  oc- 
curred at  the  northeast  corner.  She  admit- 
ted that  she  was  in  a  hurry  to  hare  the  pre- 
scription filled;  she  thought  her  child  was 
about  to  die.  The  time  of  day  when  the  ac- 
cident occurred  and  her  manner  of  approach- 
ing and  crossing  the  place,  as  brought  out 
by  the  testimony  of  her  own  witnesses,  rais- 
es the  question  of  contributory  negligence, 
and  the  court  did  not  err  in  giving  an  In- 
struction on  the  point. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


NORTH   3ELLTC0   COAIi  CO.  t.   DISNEY 

et  aL 
{Court  of  Appeals  of  Kentucky.    Dec  16, 1014.) 

Master  and  Skbvant  (|  233*)— Injubies  to 
Servant — Contributory  Neolioencb. 
Where  a  trackman  employed  by  a  coaj  com- 
pany attempted  to  operate  a  mine  motor  with 
the  trolley  pole  extending  forward,  and  was 
killed  when  the  pole  jumped  tbe  wire  and  was 
broken  by  striking  against  the  roof  of  the  mine, 
the  employe  created  the  danger  himself,  and 
there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  681,  684-686,  701-742; 
Dec.  Dig.  i  233.»] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  Amelia  Disney  and  others  against 
the  North  Jelllco  Coal  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded. 

P.  D.  Black  and  Black,  Black  &  Owens, 
all  of  Barbourvllle,  for  appellant  J.  M. 
Robsion,  of  Barbourvllle,  for  appellees. 


HOBSON,  0.  J.  Andl  Disney  was  In  the 
employment  of  the  North  Jelllco  Coal  Com- 
pany as  a  trackman,  and  lost  his  life  un- 
der the  following  circumstances:  James 
Hart  was  the  head  trackman.  One  evening, 
shortly  before  quitting  time.  Hart  was  told 
by  the  foreman  that  tbe  track  was  spread- 
ing at  tbe  foot  of  Tango  Hill,  and  he  want- 
ed him  to  go  back  after  supper  and  put  In 
new  ties  and  draw  the  track  to  gauge,  asking 
him  if  he  could  not  get  Ancil  Disney  to 
come  back  also.  Hart  saw  Disney,  and  told 
him  what  the  foreman  said,  and  Disney  said. 
"All  right"  After  Hart  got  his  supper,  he 
came  back  and  met  Disney  at  the  mouth  of 
the  mine.  The  place  where  they  were  to  fix 
the  track  was  about  three-fourths  of  a  mile 
from  there.  The  company  had  two  motors 
— one  which  was  allowed  to  be  used  by  tbe 
men  in  taking  things  Into  tbe  mine ;  another 
larger  and  more  powerful  one,  which  accord- 
ing to  the  rules  of  the  mine  was  only  to  be 
used  in  bringing  out  coaL  Disney  had  work- 
ed In  the  mine  about  seven  years.  He  had 
operated  at  times  the  small  motor,  but  had 
never  operated  the  large  motor,  which  was 
always  run  by  the  regular  motormen.  When 
they  reached  tbe  mine,  they  found  the  large 
motor  standing  on  the  track  Just  outside  the 
drift  mouth,  with  some  40  or  45  empty  cars 
coupled  to  it,  where  they  had  been  left  at  the 
close  of  the  day's  work  by  the  men  who  had 
used  them.  The  smaller  motor  was  on  anoth- 
er track,  and  could  not  be  so  conveniently 
gotten  out  They  went  to  the  track  on  which 
the  large  motor  and  empty  cars  were  stand- 
ing. Hart  cut  a  car  loose  from  those  b^ind 
it.  They  loaded  up  on  tbe  car  about  20  ties. 
After  they  got  the  ties  loaded  up.  Hart  went 
upon  the  right-band  side  and  Disney  went 
on  the  left-hand  side:  Hart  walked  up  to 
the  switch  and  threw  the  switch.  Disney 
got  up  in  the  motor  and  pulled  It  up  3  or  4 
feet.  He  then  stopped.  Changed  tbe  trolley 
from  one  wire  to  another,  which  led  to  the 
mine.  He  pulled  np  12  or  15  feet  again,  and 
changed  the  trolley  to  another  wire.  He 
then  pulled  something  like  12  or  15  feet 
when  Hart  heard  the  trolley  break,  and 
heard  Disney  hollo:  "Lord!  Lord!"  Hart 
went  up  to  him  as  quickly  as  he  could  get 
there,  and  Disney  was  leaning  out  of  the 
motor  with  his  right  hand  on  tbe  ground, 
and  his  left  hand  on  the  brake  wheel.  He 
did  not  speak,  was  badly  mashed,  and  died 
from  his  Injuries.  The  place  at  which  the  ac- 
cident occurred  was  narrow,  the  timber  at 
tbe  side  coming  very  close  to  the  cara  Dis- 
ney was  operating  a  motor  with  the  trolley 
in  front  The  trolley  Jumped  from  the  wire 
and  struck  against  the  roof  of  the  mine.  The 
pole  then  broke,  and  Disney  was  either  bit 
by  the  pole,  or,  in  getting  out  of  tbe  way  of 
tbe  pole,  was  caught  between  the  motor  and 
tbe  timbers.  Hart  did  not  direct  Disney  to 
operate  the  motor.    He  got  up  there  without 
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aDf  direction  to  do  so,  when  Hart  went  to 
turn  the  switch.  Disney  knew  that  Hart 
knew  nothing  about  motors. 

This  action  was  brought  to  recover  for 
Disney's  death.  On  the  (rtal  the  facts  we 
have  stated  were  shown  by  the  evidence. 
The  court  overruled  the  defendant's  motion 
to  instruct  the  jury  peremptorily  to  find  for 
the  defendant,  and,  the  case  being  submitted 
to  the  Jury,  there  was  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  $8,000. 
The  defendant   appeals. 

if  Disney  had  talcen  the  trouble  to  turn  the 
trcdley  behind  the  motor.  Instead  of  running 
the  motor  with  the  trolley  in  front,  the 
trouble  could  not  have  occurred;  for  If  the 
trolley  had  been  behind,  and  had  Jumped  the 
wire,  no  harm  would  have  followed.  But 
when  It  was  in  front,  and  Jumped  the  wire,  It 
was  Jammed  against  the  roof  of  the  mine, 
and  this  caused  the  pole  to  break,  and 
brought  about  Disney's  death.  Danger  so 
obvious  was  well  known  to  the  men  who 
worked  in  the  mine.  The  same  trouble 
would  have  occurred  with  any  motor  under 
the  ctrcumstances.  There  was  no  defect  In 
the  motor.  The  sum  of  the  case  is  that  Dis- 
ney, who  had  operated  several  times  the 
smaller  motor,  thought  he  was  competent 
to  manage  the  large  motor,  and  undertook  to 
<^rate  It  without  putting  the  trolley  behind, 
and  without  any  direction  from  Hart  Al- 
though Hart  acquiesced  in  Disney's  operating 
the  motor,  both  of  them  were  violating  the 
well-known  rule  of  the  mine  which  forbade 
their  using  this  motor  for  such  purposes; 
but  the  proximate  cause  of  Disney's  death 
was  his  operating  the  motor  in  the  mine  with 
the  trolley  in  front.  He  created  the  danger 
himself,  and  his  death  was  due  wholly  to  a 
condition  which  he  himself  brought  about 
We  therefore  conclude  that  the  defendant 
is  not  liable,  and  that  the  court  should  have 
instructed  the  Jury  peremptorily  to  find  for 
the   defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

•    NUNN,  J.,  dissents. 


■WATHEN  et  al.  v.  SKAGGS  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  16, 1914.) 

1.  Insane  Pebsons   (S  61*)  —  Vauditt  or 
Deed. 

The  deed  of  a  person  of  unsound  mind  is 
not  void,  but  merely  voidable. 

[E<d.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {§  03-99;   Dee.  Dig,  i  61.*] 

2.  Deeds   (§   211*)  —  Cancellation  —  SuFji- 
ciENCY  or  Evidence— Threats. 

In  a  suit  for  the  cancellation  of  a  deed,  evi- 
dence held  insufficient  to  show  that  the  deed 
was  induced  by  threats  that  the  grantee  would 
send  the  grantor's  daughter  to  the  penitentiary 
unless  it  was  executed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig,  if  837-647;    Dec  Dig.  i  2H.*] 


8.  IteBDs  «  68*)— Validitt— "Mental  Inoa* 

PACITY." 

_  To  constitute  "mental  incapacity"  invali- 
dating a  deed,  the  grantor  must  have  been  inca- 
pable of  comprehending^  or  understanding  the 
subject  of  the  contract,  its  nature  and  probable 
conseguences,  and.  If  he  has  sufficient  mental 
capacity  to  know  and  understand  the  nature 
and  effect  of  his  act,  mere  weakness  of  intellect 
will  not  invalidate  his  deed,  unless  coupled 
with  inadequacy  of  consideration,  undue  influ- 
ence, or  other  circumstances  ot  an  inequitable 
nature. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §§  149-155 ;    Dec.  Dig.  |  6a* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Mental  Incapacity.] 

4.  Deeds  ({  211*)— Sufficiency  of  Evidence 
—Capacity  of  Gbantob. 

In  an  action  to  cancel  a  deed  on  the  ground 
that  the  grantor  was  without  sufficient  mental 
capacity,  evidence  held  not  to  show  bis  mental 
incapacity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  637-647;   Dec.  Dig.  §  211.*] 

5.  Deeds   (§   211*)— Capacitt  of  Gbanto»— 
Pbesuuption  and  Bubden  of  Pboof. 

To  overcome  the  presumption  that  a  gran- 
tor bad  sufficient  mental  capacity  to  support 
his  conveyance,  there  must  be  more  than  a  mere 
equilibrium  of  testimony,  and  the  burden  is 
upon  the  party  alleging  incapacity ;  and  the  fact 
of  an  inquest  a  few  days  after  its  execution  ad- 
judging the  grantor  incompetent  to  manage  his 
estate  did  not  relieve  such  party  from  the  bur- 
den of  showing  incapacity  as  of  the  time  of  the 
deed. 

lEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §i  637-647;    Dec.  Dig.  S  211.*] 

6.  Insane  Persons  (§  26*)— iNQopsT— Effect 
ON  Conveyance. 

An  inquest  adjudging  one  incompetent  to 
manage  his  estate  was  conclusive  evidence  of 
bis  condition  only  at  the  time  of  such  inquesr, 
and,  even  if  held  before  his  deed  was  executed, 
would  have  been  only  prima  facie  evidence  of 
incapacity. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |S  35,  36;  Dec.  Dig.  §  26.*] 

7.  Deeds  (§  211*)— Evidence— Considebation. 

In  a  suit  to  cancel  a  deed  where  the  price 
received  was  not  unreasonable  or  inadequate, 
where  a  part  of  the  purchase  money  was  spent 
in  completing  a  house  in  which  the  grantor 
afterwards  lived,  and  the  rest  was  spent  for 
his  maintenance,  there  was  no  such  inadequacy 
of  consideration  as,  coupled  with  the  grantor's 
weakness  of  mind,  would  Invalidate  his  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ii  637-647;    Dec.  Dig.  S  211. 

Appeal  from  Circuit  Court,  Lame  County. 

Action  by  Joseph  H.  Wathen  and  others 
against  Let  Skaggs  and  others.  Petition  dis- 
missed, and  plaintiffs  appeal.     Affirmed. 

O.  M.  Mather  and  Claude  Hudgins,  both  of 
HodgensvlUe,  for  appellants.  Jones  &  Gra- 
ham and  Williams  &  Handley,  all  of  Hodg- 
ensvllle,  tpr  appellees. 

HANNAH,  J.  In  November,  1909,  Joseph 
H.  Wathen  and  Sarah  N.  Wathen,  his  wife, 
the  former  being  about  88  years  of  age  and 
the  latter  about  70,  resided  upon  a  farm  In 
Larue  county,  comprising  about  100  acres. 
They  had  previously  conveyed  this  farm  to 
their  daughter,  Martha  Puryear,  in  consid- 


*For  other  caMS  ue  saai*  tople  and  nctlom  NtJUBBR  In  Dec.  Dig.  A  Am.  Dig.  K»T-No.  Series  t  Rep'r  Indexes 
171  S.W.-18 


Digitized  by  CjOOQ  IC 


194 


171  SOUTHWBSTEBN  REPORTBB 


(Ky. 


eratlon  of  her  nndertaklng  and  agreement  to 
support  and  maintain  them  dnrlng  their  re- 
spective llfettmes.  She,  however,  had  repu- 
diated or  abandoned  her  contract,  and  had 
executed  an  attempted  assignment  thereof 
and  of  her  rights  thereunder  to  one  Luther 
Holland,  who  nuirrled  her  daughter.  Lnther 
Holland  and  his  wife,  a  granddaughter  of 
the  Wathens,  were  living  with  the  old  cou- 
ple, and  this  arrangement  was  not  at  all  to 
their  liking.  During  the  time  when  their 
daughter,  Martha  Puryear,  had  lived  with 
them  and  supported  them  pursuant  to  the  ob- 
ligation assumed  by  her,  the  house  on  the 
place  had  become  so  very  dilapidated  that 
the  daughter  determined  to  build  another. 
She  borrowed  the  sum  of  $150  from  one  Wil- 
lis Llggln,  a  colored  pensioner  whose  place 
of  abode  was  in  the  neighborhood,  and  gave 
to  him  her  note^  therefor,  .with  Luther  Hol- 
land, her  son-in-law,  and  Let  Skaggs,  her 
cousin,  a  niece  of  the  Wathens,  as  sureties 
thereon.  Seventy-five  of  these  $150  she  ex- 
pended for  lumber  which  was  used  in  the 
construction  of  a  house  on  the  place;,  the 
remaining  $75  was  expended  by  her  In  sup- 
porting her  parents.  After  Martha  Pnryear 
abandoned  her  undertaking  to  maintain  her 
parents  according  to  the  terms  of  their  deed 
to  her,  the  Liggin  note  matured.  Martha 
Puryear  Insisted  that,  as  her  parents  had 
received  the  benefit  of  the  entire  sum,  they 
ought  to  pay  the  note.  And  the  Wathens 
agreed  to  pay  it,  provided  Martha  would  re- 
convey  their  farm  to  them,  and  provided 
Luther  Holland  would  surrender  up  what- 
ever rights  he  claimed  under  and  by  virtue 
of  the  purported  assignment  by  Martha  Pur- 
year to  him  of  her  rights  under  the  convey- 
ance executed  to  her  by  her  parents,  and 
provided  Luther  Holland  would  move  out  of 
their  house.  Pursuant  to  this  understanding, 
Holland  restored  whatever  writing  had  been 
executed  to  him  by  Martha  Puryear;  Mar- 
tha Puryear  reconveyed  the  farm  to  the  Wa- 
thens, her  parents;  and  they  assumed  the 
payment  of  the  note  to  WllUs  Liggin.  Llg- 
gln wanted  only  a  mortgage  to  secure  the 
note,  but  the  Wathens  having  no  ability  to 
earn  any  money  to  pay  off  a  mortgage  with, 
and  being  in  need  of  money  to  live  on,  pro- 
posed to  sell  to  Liggin  20  acres  off  of  the 
100  acres  comprising  the  farm,  for  $200,  $150 
thereof  to  be  paid  by  the  cancellation  of  the 
Martha  Puryear  note,  and  the  remaining  $50 
to  be  paid  to  them  in  cash.  This  proposition 
Liggin  accepted.  There  was  in  connection 
with  this  a  collateral  understanding  that 
the  Wathens  were  to  be  permitted  to  use  fire- 
wood from  off  of  this  20  acres  during  their 
lifetime,  and  that,  should  any  of  their  chil- 
dren pay  Llggln  his  money  with  interest, 
they  were  to  be  entitled  to  receive  a  convey- 
ance of  the  land.  Whether  this  agreement 
was  Indnded  In  the  deed  or  not,  the  record 
does  not  disclose;  for,  although  this  is  a 
suit  to  obtain  the- cancellation  of  a  deed,  we 


have  found  no  copy  of  the  deed  anywhere  in 
the  record.  The  Wathens  thereupon  executed 
a  deed  to  Llggln  covering  the  20  acres,  and 
Liggin  paid  them  $50  and  canceled  the  Mar- 
tha Puryear  note.  About  a  month  thereafter 
Llggln  sold  the  land  to  Let  Skaggs. 

On  June  27,  1918,  Wathen  and  his  wife  in- 
stituted this  action  in  the  Larue  circuit 
court  seeking  a  cancellation  of  the  deed  from 
them  to  Llggln,  and  of  the  deed  from  liggin 
to  Let  Skaggs,  upon  the  ground  that  Joseph 
H.  Wathen  had  not  at  the  time  of  the  execu- 
tion of  the  conveyance  sufficient  mental  ca- 
pacity to  give  effect  thereto;  and  upon  the 
further  ground  that  the  execution  of  the 
deed  from  them  to  Willis  Llggln  was  Induc- 
ed by  false  representations  made  to  them 
by  Let  Skaggs  that  Martha  Puryear,  their 
daughter,  had  committed  a  felony,  and  would 
be  sent  to  the  penitentiary  unless  they  ex- 
ecuted the  conveyance  in  question.  A  spe- 
cial demurrer  was  interposed  by  the  defend- 
ant, setting  up  the  fact  that  upon  an  inquest 
held  November  29,  1909,  Joseph  H.  Wathen 
was  adjudged  incompetent  to  manage  his  es- 
tate by  reason  of  physical  and  mmtal  infirm- 
ities ;  and  the  court  thereupon  permitted  the. 
action  to  be  prosecuted  by  and  in  the  name 
of  a  next  friend.  Upon  submission  and  trial, 
the  chancellor  dismissed  the  petition,  and 
plaintiff  appeals. 

1.  The  exact  date  of  the  deed  from  the 
Wathens  to  Liggin,  the  cancellation  of  which 
is  herein  sought,  is  not  shown,  but  it  is  al- 
leged in  the  petition  that  it  was  executed  in 
November,  1909,  the  month  in  which  the  in- 
quest was  held. 

[1]  In  this  state,  the  deed  of  a  person  of 
unsound  mind  is  not  void,  but  merely  void- 
able. Breckenrldge  v.  Ormsby,  1  J.  J.  Marsh. 
236,  19  Am.  Dec.  71;  Rusk  v.  Fenton,  14 
Bush,  490,  29  Am.  Rep.  413;  Arnett's  Com- 
mittee V.  Owens,  65  S.  W.  151,  23  Ky.  Law 
Rep.  1409 ;  Johnson's  Committee  v.  Mitchell. 
146  Ky.  382,  142  S.  W.  675;  Logan  v.  Va- 
narsdall,  86  S,  W.  981,  27  Ky.  Law  Rep.  822 ; 
Dowell  ▼.  Dowell,  137  Ky.  167,  125  S.  W.  283. 

[2]  Concerning  the  charge  that  the  ex«cu-. 
tion  of  the  conveyance  from  the  Wathens  to 
Llggln,  herein  sought  to  be  canceled,  was  in- 
duced by  threate  that  the  daughter,  Martha 
Puiyear,  would  be  sent  to  the  penitentiary 
unless  the  deed  was  executed  by  the  Wa- 
thens, little  need  be  said  more  than  that  the 
proof  Is  insufficient  to  support  the  charve. 
Mrs.  Wathen  herself  when  testifying  said 
that  Let  Skaggs  threatened  that  If  the  deed 
Was  not,  executed  Martha  Puryear  would  be 
sent  to  the  i)enltentlary.  When  asked  tor 
what  crime,  she  said,  "For  owing  the  mon- 
iey  and  not  paying  it"  She  admits  that  sever- 
al persons  advised  her  not  to  execute  the  con- 
veyance; and  her  nephew,  Joseph  Edwards, 
aged  60,  and  living  wlUiln  a  half  mile  of  the 
Wathens,'  testified  that  he  Informed  them 
that  Martha  Puryear  was  guilty  of  no  offens« 
against  the  law.     Her  son,  J.  R.  Wathen, 
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aged  60,  and  -  llvlog.  wltUn  a  qoarter  «f  a 
mile  of  the  home  of  his  parents,  was  cog- 
nizant of  the  negotiations  wlilch  terminated 
in  the  execution  of  the  deed  In  question. 
Moreover,  she  herself,  'when  asked  whether 
tlie  threat  mentioned  was  one  of  the  things 
tbat  Induced  her  to  sign  the  deed,  said:  "Well, 
the  main  thing  tbat  induced  me  was  to  get 
stiat  of  our  living  with  Lather  Holland." 
Her  testimony  alone  supports  this  charge, 
aod  upon  this  issue  she  Is  contradicted  by 
all  the  direct  evidence  of  the  subject  as  well 
as  by  the  circumstances  obtaining  at  the 
time  the  conveyance  was  executed. 

[3]  2.  As  to  the  alleged  mental  Incapacity 
upon  the  part  of  Joseph  U.  Wathen  as  c^ 
tbe  date  of  the  execution  herein  sought  to 
be  avoided,  the  rule  is  that,  to  constitute 
mental  Incapacity  Invalidating  his  deed,  the 
grantor  must  have  been  incapable  of  compre- 
hending or  understanding  the  subject  of  the 
contract,  its  nature  and  probable  consequenc- 
es. If  be  has  sufficient  mental  capacity  to 
know  and  understand  the  nature,  meaning, 
and  effect  of  bis  act,  then  mere  wealiness  of 
intellect  will  not  invalidate  his  conveyance, 
nnless  coupled  with  Inadequacy  of  consider- 
ation, undue  Influence,  or  other  circumstanc- 
es of  Inequitable  nature.  Bevins  v.  Lowe,  169 
Ky.  439,  167  S.  W.  422;  22  Cyc.  1206;  18 
Cyc.  674,  581,  586. 

[4]  That  there  existed  upon  the  part  of 
Joseph  H.  Wathen,  on  the  date  of  the  con- 
Teyance  in  question,  some  weakness  of  mind, 
may  be  conceded.  He  was  old,  and  "chlld- 
Isb,"  and  he  sometimes  talked  "cranky"  and 
"kinder  flighty."  But  the  proof  Is  wholly 
InsufBdent  to  support  the  assertion  of  alleg- 
ed mental  incapacity  upon  bis  part  to  give 
validity  to  his  conveyance.  One  of  bis  sons, 
who  testlfled  to  bis  father's  mental  incapac- 
ity, admitted  tbat  be  himself,  a  short  time 
before  the  deed  was  executed,  had  tried  to 
bay  a  part  of  his  father's  farm.  It  is  not 
a  violent  Inference  to  say  that  he  doubtless 
then  had  no  serious  misgivings  concerning 
his  father's  capacity  to  convey.  Another  son, 
since  the  execution  of  the  conveyance  here 
sought  to  be  avoided,  has  received  from  his 
jiarents  a  conveyance  of  their  farm.  More- 
over, It  was  shown  in  evidence  that  Joseph 
Wathen  made  two  trips  to  Willis  Llggin's  on 
the  day  the  deed  was  executed,  perfecting 
the  negotiations,  and  then  he  and  his  wife 
went  to  the  residence  of  a  notary  in  the 
neighborhood  where  t)iey  acknowledged  It 
This  notary  states  that  the  deed  was  explain- 
ed to  Joseph  Wathen,  tbat  he  seemed  to  un- 
derstand the  transaction  and  know  what  he 
was  doing  and  acknowledged  it  there  in  her 
presence.  One  of  his  sons,  "Dick"  Wathen, 
was  there  present  at  the  time.  Six  witness- 
es (his  wife,  a  son,  a  nephew,  and  three 
neighbors)  testified  that  the  condition  of  Jo- 
seph H.  Wathen's  mind  on  the  date  of  the 
conveyance  was  "not  good";    while,  on  the 


otber  band,  the  defendant  and  four  neigh- 
bors, one  of  them  a  nominal  defendant  In 
this  action,  testified  that  It  was  "good."  Of 
the  facts  upon  which  these,  opinions  were 
formed,  the  record  Is  practically  bare. 

(5,  9\  It  was  said  In  Bevins  t.  Lowe,  159 
Ky.  439,  167  S.  W.  422,  that,  to  overcome  the 
presumption  that  the  grantor  of  land  Is  pos- 
sessed of  sufficient  mental  capacity  to  give 
effect  to  bis  conveyance,  there  must  be  more 
than  a  mere  equilibrium  of  testimony.  The 
requirement  of  this  rule  the  plaintiffs  have 
failed  to  meet  The  burden  of  proof  was 
npon  them;  they  have  failed  to  sustain  It 
The  fact  of  the  inquest  held  a  few  days  after 
the  execution  of  the  conveyance  sought  to 
be  canceled,  npon ,  which  Inquest  Joseph  EL 
Wathen  was  adjudged  Incompetent  to  manage 
Ills  estate,  did  not  (^)erate  to  relieve  the 
plaintiffs  of  their'  duty  to  establish  the  as- 
serted mental  incapacity  upon  the  part  of 
Joseph  H.  Wathen  as  of  the  date  of  the 
conveyance.  The  inquest  was  conclusive  evi- 
dence of  his  mental  condition  only  at  the 
time  of  such  Inquest  Johnson's  Ck>mmlttee 
V.  Mitchell,  146  Ky.  382,  142  S.  W.  675; 
Logan  V.  Vanarsdall,  86  S.  W.  981,  27  Ky. 
Law  Bep.  822 ;  Dowell  v.  DoweU,  137  Ky.  167, 
125  8.  W.  283.  And,  had  the  Inquest  been 
held  before  the  deed  was  executed,  it  would 
have  constituted  only  prima  fade  evidence 
of  mental  Incapacity,  and,  being  a  mere  pre- 
sumption, U  could  be  repelled  by  proof. 
Dowell  T.  Dowell,  supra. 

[7]  4.  Nor  Is  there  proof  In  the  record  of 
Inadequacy  of  consideration  or  other  Inequi- 
table circumstances  which  may  be  coupled 
with  Joseph  H.  Wathen's  weakness  of  mind, 
and  thus  destroy  the  validity  of  his  convey- 
ance. The  price  which  they  received  for 
tbe  land  was  not  nnreasbnable  or  inade- 
quate ;  and  they  did  receive  it  Half  of  the 
$150  which  their  daughter  borrowed  from 
Llggln  was  spent  for  lumber  to  build  the 
house  the  Wathens  now  live  in;  the  other 
half  was  expended  In  their  maintenance. 
The  additional  $50  which  they  received  from 
Llggln  was  expended  by  tbem  In  maintain- 
ing themselves. 

Upon  the  whole  case,  we  are  convinced 
that  the  chancellor's  Judgment  was  right, 
and  the  same  la  affirmed. 


DICE'S  ADM'B  v.  ZWEIGART'S  ADM'R 
et  al. 

(Court  of  Appeals  of  Kentucky.    D)!«..16, 1914.) 

1.  Landlobo  ano  Tenant  (f  169*)— Danokb- 

OOS   PREinSES  —  LlABIUTT   O*'  LANDLORD  — 

Pleadinos  AND  Proof. 

A  mere  allegation  that  a  landlord  of  a 
farm  reserved  control  over  a  dangerous  cistern 
near  the  dwelling  house  on  the  farm,  and  proof 
that  iie  promised  to  repair  tlie  cistern,  unac- 
companied by  any  contractual  reservation  or 
exercise  of  control,  did  not  show  such  control  of 
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the  cistern  aa  to  impose  any  liability  on  the 
landlord  because  of  its  defective  condition. 

[Ed.  Note. — For  otlier  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  644-646,  664-«67,  681- 
684:    Dec.  Dig.  i  low.*] 
2.  LjLVDLonD  AND  Xknant  (i  162*>— Rkason- 

ABLT     Sate    Pkkmises  —  OsuGATtoii    or 

Landlobd. 

Ordinarily  a  landlord  need  not  exercise  or- 
dinary care  to  fomisli  a  tenant  reasonably  safe 
premises;  but  the  tenant  takes  the  premises  as 
he  finds  them,  and  as  to  liim  the  doctrine  of 
caveat  emptor  applies. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  629;   Dec.  Dig.  1 162.»1 
8.  Landlord  and  Tewant  9  164*)— Bkason- 

ABLT    Safe    Pbimibes  —  Obuoaxion    or 

Lanolobo. 

Where  a  landlord  of  a  farm  promiaed  to 
repair  a  dangerous  cistern  near  the  dvreUing 
house  on  the  farm,  but  failed  to  do  so,  he  was 
not  liable  for  the  death  of  a  child  of  the  ten- 
ant falling  into  tiie  cistern  after  the  removal  of 
a  defective  covering,  since  the  duty  of  the  land- 
lord to  repair  was  not  imposed  by  law,  but 
merely  grew  out  of  the  relation  existing  between 
him  and  the  tenant,  and  the  consequences  aris- 
ing from  his  failure  to  repair  were  not  within 
the  contemplation  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {$  630-637,  639,  641;  Dec. 
Dig.  {  164.*] 

4.  Damaoks  (i  23*)— Mkasttbb  of  Dakaobs— 
Bbeach  of  Conthact. 

Where  an  ordinary  contract  is  violated,  the 
damages  are  limited  to  such  as  are  within  the 
reasonable  contemplation  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {g  08,  62 ;    Dec.  Dig.  {  23.*] 

5.  Neouoencb  ({  2*)  —  Natubb  and  Euc- 
H£NTt»— Breach  of  Contract. 

An  action  of  tort  is  based  on  negligence, 
and,  where  the  only  relation  between  the  par- 
ties is  contractual,  the  liability  of  one  to  the 
other  in  tort  for  negligence  must  be  based  on  a 
positive  duty  which  the  law  imposes  because  of 
the  relationship,  or  because  of  the  negligent 
manner  in  which  some  act  which  the  contract 
provided  for  was  done;  and  a  mere  violation  of 
the  contract,  in  the  absence  of  any  general  du- 
ty, is  not  the  basis  of  an  action  for  tort 

[Ed.  Note.— ITor  other  cases,  see  Negligence, 
Cent.  Dig.  IS  3,  4;  Dec.  Dig.  {  2.*] 

6.  Death   (J    14»)  —  Actions  fob  Death  — 
Statutory  Provisions. 

Ky.  St.  11  6,  giving  a  right  of  action  for 
death  caused  by  negligence  or  wrongful  act,  is 
confined  to  torts,  and  does  not  cover  a  case  of 
breach  of  an  ordinary  contract 

[Ed.  Note.— For  other  rnsi's,  ace  Death,  Cent 
Dig.  §  16 ;    Dec.  Dig.  |  14.»] 

Appeal  from  Circuit  Court,  Mnson  County. 

Action  by  Sherman  Dice,  as  administrator 
of  Laurence  Dice,  deceased,  against  J.  Q. 
Zweigarfs  admixiistrator  niid  others.  From  a 
judgment  denying  relief,  ylalntlff  appeals. 
Affirmed. 

Prank  P.  O'Donnell,  X  G.  Wadsworth,  and 
Allan  D.  Cole,  all  of  MaysvUle,  for  appellant 
Worthlngton,  Cochran  &  Browning,  of  Mays- 
vUle, for  appellees. 

OI/AT,  C.  John  G.  Zwelgart  was  the  own- 
er of  a  farm  in  Mason  county,  which  was  un- 
t\i:T  IcBHe  to  Sherman  Dice,  and  had  been  oc- 
ciiiilod  by  blm  from  year  to  year  since  March, 


1907.  John  G.  Zwelgart,  who  had  been  para- 
lyzed and  onable  to  walk  without  assistance 
for  several  years,  died  in  December,  1910. 
J.  F.  Barber,  qualified  as  his  administrator. 
In  January,  1911,  about  a  month  after  Jobn 
6.  Zweigart's  death,  Laurence  Dice,  a  son  of 
Sherman  Dice,  and  who  at  the  time  was  five 
years  of  age,  fell  into  a  cistern  near  the  bonse 
on  the  farm  rented  by  his  father  and  was 
drowned.  Sherman  Dice,  as  administrator  of 
Laurence  Dice,  brought  this  action  against 
Jobn  G.  Zwdgart's  administrator,  bis  brother, 
C.  F.  Zweigart,  and  bis  sister,  Anna  Marie 
Zwelgart,  to  recover  damages  for  bis  son's 
death.  A  demurrer  was  sustained  to  the  pe- 
tition as  against  0.  F.  Zwelgart  and  Anna 
Marie  Zweigart,  and  tbe  petition  as  to  them 
dismissed.  No  appeal  was  taken  from  tbat 
Judgment  Afterwards  the  case  as  to  John 
G.  Zweigart's  administrator  went  to  trial, 
'  and  at  tbe  close  of  tbe  testimony  for  plaintiff 
I  tbe  trial  court  peremptorily  instructed  the 
'  ]uiy  to  find  a  verdict  in  favor  of  tbe  defend- 
ant 

Tbe  case  is  predicated  on  a  promise  by  de- 
cedent to  repair  the  clstem,  and  on  the  fur- 
ther fiict  that  be  retained  control  of  tbe  cis- 
tern for  tbe  purpose  of  making  repairs.  Tbe 
cistern  in  question  is  located  a  few  feet  from 
tbe  bouse  occupied  by  Sherman  Dice  and 
family.  At  the  time  of  tbe  accident  it  was 
covered  by  a  large  rock.  In  tbe  center  of  tliis 
rock  was  a  bole.  The  hole  was  covered  by  a 
plank,  and  on  top  of  tbe  plank  was  placed  a 
rock  weighing  25  or  30  pounds.  There  was 
sleet  on  the  ground,  and  tbe  Uttle  boy  re- 
quested his  mother  to  let  blm  go  sleighridiug. 
She  claims  that  she  refused  to  permit  him  to 
do  so.  Later  on  be  asked  permission  to  go 
out  and  respond  to  a  call  of  nature.  She  nn- 
buttoned  his  trousers  and  be  then  left  tbe 
house.  At  the  same  time  she  cautioned  him 
not  to  go  near  tbe  dstem.  A  little  later  she 
called  bim  to  her,  and,  receiving  no  response, 
went  out  Into  the  yard.  The  rock  and  plank 
had  been  removed  from  the  bole  in  tbe  rock 
covering  the  cistern.  The  boy's  sled  was 
near  by.  On  investigation  it  was  found  that 
tbe  boy  bad  fallen  Into  the  cistern,  and  life 
was  extinct  A  brother  of  the  boy  testified 
that  in  July,  1909,  bis  father  and  mother  said 
to  John  G.  Zwelgart  that  unless  he  would  fix 
tbe  clstem  they  would  not  rent  the  place  for 
the  following  year,  commencing  March  1. 
1910.  Zweigart  replied  that  if  they  would 
stay  there  one  more  year  he  would  fix  the 
dstem.  In  April,  1910,  witness'  father  asked 
Mr.  Zwelgart  what  about  the  clstem.  Zwei- 
gart answered,  "Mr.  Dice,  I  am  going  to  fix 
that  clstem."  There  Is  also  evidence  to  the 
eftect  that  Sherman  Dice  asked  permission  to 
put  in  a  pump  and  take  it  out  of  tbe  rent, 
but  Mr.  Zweigart  replied  tbat  be  was  going 
to  see  about  putting  in  a  pump  himself. 

[1-4]  This  is  not  a  case  of  an  open,  nn- 
grnarded,  and  uncovered  dstern,  or  other  con- 
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dltion  of  tUe  premises  wblch  amounted  to  a 
nuisance.  The  dstem  was  covered,  and  It 
became  dangerous  only  because  the  cotering 
was  removed.  It  Is  not  a  case  of  fraud  on 
the  part  of  the  landlord  In  misrepresenting 
that  he  had  placed  the  property  in  good  re- 
pair. It  Is  not  a  case  of  lease  of  public  prop- 
erty, where  the  landlord  owes  some  duty  to 
the  public  and  to  his  tenant.  It  Is  not  a  case 
where  a  portion  of  the  leased  premises  Is  re- 
served to  the  common  use  of  tenants.  It  Is 
not  a  case  vrhere  the  landlord  reserves  con- 
trol over  the  premises,  or  of  that  defective 
portion  out  of  which  the  Injury  grew.  The 
mere  allegation  that  the  landlord  reserved 
control  over  the  ctetem,  based  alone  upon  the 
allegation  and  proof  that  he  promised  to  re- 
pair the  cistern,  unaccompanied  by  any  con- 
tractual reservation  to  that  effect,  or  exer- 
cise of  control,  does  not  show  such  control  of 
the  dangerous  portion  of  the  premises  as  to 
impose  any  liability  oa  the  landlord  because 
of  such  defective  condition.  It  is  not  a  case 
involving  concealment  of  defects  In  the  prop- 
erty which  are  known  to  the  landlord,  and 
unknown  to  the  tenant,  or  not  discoverable  by 
reasonable  inspection.  It  la  not  a  case  where 
the  landlord  undertook  to  make  repairs,  and 
performed  the  work  In  a  negligent  manner. 
It  Is  simply  a  case  of  the  landlord's  prom- 
ise to  repair  the  cistern,  and  of  his  failure 
to  do  so. 

[t]  The  only  Question  to  be  considered, 
therefore,  is  whether  or  not  the  landlord  under 
these  circumstances  Is  liable  In  damages  for 
personal  injuries  received  by  a  memlwr  of 
his  tenant's  family.  The  child  In  this  case 
was  not  on  the  premises  by  invitation  of 
the  landlord.  He  was  there  by  virtue  of  the 
relation  which  he  sustained  as  a  member  of 
the  tenant's  family.  If  there  be  any  liabili- 
ty, therefore,  It  grows  out  of  that  relation; 
and  If  the  landlord  be  not  liable  to  the  ten- 
ant under  the  same  circumstances,  he  Is  not 
liable  to  a  member  of  the  tenant's  family. 
Ordinarily,  of  course,  the  landlord  Is  not 
nnder  a  duty  to  use  ordinary  care  to  furnish 
a  tenant  reasonably  safe  premises  In  which 
to  live.  The  tenant  ta'kes  the  premises  as  he 
finds  them.  As  to  him  the  doctrine  of  caveat 
emptor  applies.  Here  the  dangerous  condi- 
tion was  known  to  the  tenant.  The  law  Im- 
posed no  duty  on  the  landlord  to  repair  the 
premises,  and  no  liability  for  personal  in- 
juries growing  out  of  the  defective  condition 
of  the  premises.  It  Is  difficult  to  perceive 
npon  what  theory  a  mere  agreement  to  repair 
could  impose  a  liability  not  Imposed  by  law. 
Of  course,  cases  may  arise  where  a  legal 
duty  arises  from  a  contractual  relation,  and 
for  a  breach  thereof  an  action  of  tort  will 
lie;  but  snch  a  case  Is  altogether  different 
from  a  duty  entirely  dependent  upon  a  con- 
tract In  which  It  is  assumed.  Where  an  ordi- 
nary contract  Is  violated,  the  damages  are 
limited  to  such  as  are  within  the  reasonable 
contemplation   of  the  parties.     Manifestly, 


If  a  third  party  agreed  to  repair  the  dstem, 
there  would  be  no  liability  for  personal  In- 
juries growing  out  of  the  failure  to  repair. 
Since  the  duty  of  the  landlord  to  repair  does 
not  grow  out  of  the  legal  relation  existing 
betwieen  him  and  the  tenant,  his  agreement 
and  failure  to  repair  should  subject  him  to 
no  greater  liability  than  a  third  party,  who 
had  violated  his  agreement  to  repair;  for 
such  consequences  are  no  more  within  the 
contemplation  of  the  parties  in  the  one  case 
than  In  the  other.  As  was  well  said  by  the 
court  In  the  case  of  Tuttle  v.  George  H.  Gil- 
bert Mfg.  C!o.,  145  Mass.  1«9,  13  N.  B.  465: 
"The  action  of  tort  has  for  its  foundation  the 
negligence  of  the  defendant,  and  this  means 
more  than  a  mere  breach  of  a  promise.  Other- 
wise, the  failure  to  meet  a  note,  or  any  other 
promise  to  pay  money,  would  sustain  an  action 
in  tort  for  negligence,  and  thus  the  promisor  be 
made  liable  for  all  the  consequential  damages 
arising  from  such  failure." 

In  the  recent  case  of  Dostln  ▼.  Curtis,  74 
N.  H.  266,  67  AO.  220, 11  L.  B.  A.  (N.  S.)  604, 
13  Ann.  Cas.  160,  the  court,  after  citing  nu- 
merons  authorities,  laid  down  the  following 
role: 

"In  accordance  with  the  foregoing  anthori- 
ties,  it  may  be  stated  as  a  principle  of  law  that, 
where  the  only  relation  between  the  parties  is 
contractual,  the  liability  of  one  to  the  other  in 
an  action  of  tort  for  neglixence  must  be  based 
upon  some  positive  duty  which  the  law  imposes 
because  of  the  relationship,  or  because  of  the 
negligent  manner  in  which  some  act  «Fhich  the 
contract  provides  for  is  done,  and  that  the  mere 
violation  of  a  contract,  where  there  is  no  gener- 
al duty,  is  not  the  basis  of  such  an  action.  This 
being  so,  and  the  relation  between  the  parties 
to  this  suit  being  that  of  landlord  and  tenant, 
and  it  having  been  decided  in  Towne  v.  Thomp- 
son, 68  N.  H.  317,  44  Atl.  492,  46  L.  R.  A. 
478,  that  no  duty  W  imposed  by  law  upon  a 
landlord  to  make  repairs  upon  leased  premises 
for  the  benefit  of  his  tenant,  or  a  member  of 
the  tenant's  family,  it  follows  that  the  present 
action  cannot  be  maintained  because  of  the  mere 
failure  of  the  defendant  to  keep  her  agreement 
to  repair.  In  fact,  it  is  generally  held  that  a 
tenant,  a  member  of  his  familv,  or  his  guest 
cannot  sue  a  landlord  in  tort  for  personal  in- 
juries due  to  his  omission  to  repair  premises 
which  have  passed  into  the  possession  and  con- 
trol of  the  tenant,  even  if  the  landlord  has 
agreed  to  make  repairs." 

This  Is  the  generally  accepted  rule,  and  la 
supported  by  the  great  weight  of  authority. 
Collins  V.  Karatopsky,  36  Ark.  316;  Hanson 
V.  Cruse,  155  Ind.  176,  57  N.  B.  904 ;  Hedekin 
V.  Gillespie,  33  Ind.  App.  650,  72  N.  E.  143 ; 
Shackford  v.  Coffin,  95  Me.  69,  49  Atl.  57; 
Davis  V.  Smith,  26  R.  I.  129,  58  Atl.  630,  66 
I*  R.  A.  479,  106  Am.  St.  Rep.  691,  3  Ann. 
Cas.  832;  Sanders  v.  Smith,  5  Misc.  Rep. 
1,  25  N.  T.  Supp.  125 ;  Folsom  v.  Parker,  31 
MLsc.  Rep.  348,  64  N.  Y.  Supp.  263;  Kabus  v. 
Frost,  50  N.  Y.  Super.  Ct.  72 ;  Flynn  v.  Hat- 
ton,  43  How.  Prac.  (N.  T.)  343 ;  Spellman  v. 
Bannlgan,  36  Hun  (N.  Y.)  174;  Schick  v. 
Flelschauer,  26  App.  DIv.  210,  49  N.  Y.  Supp. 
962;  Sherlock  v.  Rushmore,  99  App.  Dlv. 
508,  91  N.  Y.  Supp.  152;  Bo<len  v.  Scholtz, 
101  App.  Dlv.  1,  91  N.  Y.  Supp.  437 ;  Kushes 
T.    Ginsberg,  99  App.   Dlv.   417,   91   N.   Y. 
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Supp.  216;  Stdz  ▼.  Tan  Dosen,  93  App.  Div. 
8b8,  87  N.  Y.  Sapp.  716;  Frank  v.  Mandel. 
76  App.  DiT.  413,  78  N.  Y.  Supp.  855 ;  Brown 
T.  Totonto  General  Hospital,  23  Ont.  590; 
Tbompeon  t.  demens,  96  Md.  196,  53  Atl. 
919,  60  L.  B.  A.  581;  Reams  ▼.  Taylor,  31 
Utah,  288,  87  Pac.  1089,  8  I<.  B.  A.  (N.  S.) 
436,  120  Am.  St  Rep.  930,  11  Ann.  Cas.  51 ; 
Cromwell  v.  Allen,  151  lU.  App.  404;  MUes 
T.  Janviln,  196  Mass.  431,  82  N.  E.  708,  13 
L.  B.  A.  (N.  S.)  378,  124  Am.  St  Bep.  675 ; 
Marcfaeck  t.  Elnte,  133  Mo.  App.  280,  113 
S.  W.  654;  Hashes  v.  Ginsberg,  188  N.  T, 
630,  81  N.  IS.  1168,  affirming  99  App.  Div. 
417,  91  N.  T.  Supp.  216;   Schiff  v.  Pottlitzer, 

61  Misc.  Rep.  611,  101  N.  Y.  Supp.  249; 
Goetchins  y.  Gale,  57  Misa  Rep.  192,  108  N. 
\.  Snpp.  1079 ;  Cullhe  v.  Ackerman,  68  Misc. 
Rep.  638,  109  N.  Y.  Supp.  714;  Partridge 
T.  Dykins,  28  Okl.  54,  113  Paa  928,  37  L.  B. 
A.  (N.  S.)  984.  Indeed,  there  are  but  few 
cases  to  the  contrary,  and  it  would  seem  that 
these  cases  are  based  on  dicta  growing  out  of 
the  caution  of  courts  in  stating  the  general 
doctrine  of  nonliability  on  the  part  of  the 
landlord  for  personal  injuries  growing  out 
of  defective  premises,  rather  than  actual 
adjudications  on  the  question.  Thus,  in  the 
recent  case  of  Anderson  t.  Robinson  (Ala.) 

62  Sooth.  612,  47  L.  B.  A.  (N.  S.)  330,  the 
court  referred  to  the  following  language  in 
one  of  its  former  opinions: 

"As  to  Atm,  in  the  absence  of  covenant  to  re- 

?iair,  be  ia  only  liable  for  the  injuries  resulting 
rom  latent  defects,  known  to  him  at  the  time 
of  the  leasing,  and  which  he  conceals  from  the 
tenant  24  Ctc.  1114,  and  cases  cited  in  note 
60;  Tbomp.  Neg.  {f  1130,  1131.  If  the  defect 
is  obvious  at  the  time  of  the  letting,  the  ten- 
ant takes  possession  of  tbe|  premises  as  he  found 
them,  and  the  landlord  would  not  be  liable  for 
injuries  resulting  from  said  obvious  defects  to 
the  tenant,  his  family,  servants,  or  guests." 

The  court  then  proceeded  to  say: 
"It  may  be  true  that  in  stating  the  rule  we 
were  overcautious  in  confining  it  to  cases  in 
which  there  waa  no  covenant  to  repair,  but  we 
did  not  hold  that  such  a  covenant  would  change 
the  rule  of  liability,  and  expressly  pretermitted 
the  question  further  on  in  the  opinion  in  deal- 
faig  with  count  4  of  the  complaint  in  said 
case.  In  the  case  at  bar,  however,  some  of  the 
counts  set  up  a  covenant  to  repair  when  the 
lease  waa  made  as  a  part  of  the  consideration  of 
same;  but  it  seems  from  the  great  weight  of 
authority  that  said  covenant  doea  not  increase 
the  liability  of  the  landlord,  or  change  the  rule 
above  set  forth  as  to  his  liability  in  tort  to  the 
tenant  his  family,  aervants,  or  guests  for  in- 
juries caused  by  virtue  of  defects  in  the  rented 
premises.  In  other  words,  it  aeema  settled  by 
the  weight  of  authority  that  the  landlord  is  not 
liable  in  tort  for  injuries  to  said  class,  whether 
there  be  a  covenant  to  repair  or  not,  unless  the 
defects  existed  at  the  time  of  the  letting,  where 
known  to  him,  and  which  he  concealed  from  the 
tenant" 

[8]  The  case  is  not  affected  by  the  provi- 
sions of  section  6  of  the  Kentucky  Statutes, 
which  gives  a  right  of  action  for  death  from 
injuty  Inflicted  by  negligence  or  wrongful 
act  That  section  is  confined  to  torts,  and 
does  not  cover  a  case  of  breach  of  an  ordi- 


nary contract  Lewis  t.  Taylor  Coal  Co., 
112  Ky.  845,  66  S.  W.  1044,  23  Ky.  Law  Bep. 
2218,  67  L.  R.  A.  447;  Randolph  T.  Snyder, 
139  Ky.  159,  129  S.  W.  562.  It  foUows  that 
the  trial  court  properly  directed  a  verdict 
in  favor  of  defendant 
Judgment  affirmed. 


DICK  V.  JAMES  CLABK.  JE.,  ELECTRIC 

CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  16. 1914.) 
L  Salm(|I284,  287*)— Warrantt— Sahsfao- 

TION  OF  BtmtB— DUTT  TO  RbTOBN. 

Where  plaintiff  sold  defendant  a  vacuum 
cleaner  guaranteed  to  give  him  entire  satisfac- 
tion, defendant  was  the  sole  judge  as  to  wheth- 
er the  cleaner  was  aatisfactory;  but  if  it  waa 
not,  it  was  hia  duty  to  return  it  and  elect  not 
to  accept  and  pay  for  it  within  a  reasonable 
time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  803-806,  811-816;  Dea  Dig.  H  284, 
287.*) 

2.  Salbs  (I  445*)  —  Rejkctiow  bt  Buna  — 
Ri:AS0NABi.a  Timb— Qukbtioh  fob  Coubt  ob 

JUBT. 

In  general,  whether  a  buyer  with  a  right^to 
return  &e  goods  as  unsatisfactory  baa  electa 
to  do  so  within  a  reascmable  time  ia  for  the 
jury ;  but  when,  under  all  the  facta  and  circum- 
stances, it  plainly  appears  that  the  offer  to  re- 
turn was  not  made  within  a  reasonable  time,  the 
question  is  for  the  court 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1308-1808;  Dee.  Dig.  |  445.*! 

3.  SAI.X8  (f  287*)— Option  to  Bctdbh— Rba- 

SONABLETnCK. 

Where  a  buyer  of  a  vacuum  cleaner  had  the 
option  to  return  it  if  not  satisfactory,  but  did 
not  elect  to  return  it  until  17  months  after  it 
was  installed,  his  election  then  to  return  was 
not  made  within  a  reasonable  time  as  a  matter 
of  law;  and  this,  though  the  seller  in  the  mean- 
time, on  complaints  bdng  made  to  him  concern- 
ing the  machine,  continued  to  endeavor  to  make 
it  work  satisfactorily. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  811-816;   Dec,  Dig.  f  287.*! 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  the  Jamee  Clark,  Jr.,  Electric 
Company  against  Al  M.  Dick.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Albert  C.  Dick,  of  Louisville,  for  appellant. 
Austin  E.  Walsh  and  Kinney  &  Thomas,  all 
of  Louisville,  for  appellee. 


CARROLL,  J.  The  appellee.  Electric  Com- 
pany, brought  suit  aginst  the  appellant,  Dldc. 
to  recover  $546.09,  consisting  of  $525,  the 
price  of  a  vacuum  cleaner;  the  remainder 
being  for  fixtures.  The  suit  was  brought  In 
March,  1912,  and  it  was  alleged,  and  is  no^ 
denied,  that  the  vacuum  cleaner  waa  fumisli- 
ed  and  installed  in  November,  1910,  and  fur- 
ther alleged  that  the  sum  sued  for  was  due 
in  December,  1910.  For  answer  to  this  suit, 
Dick,  after  admitting  the  purchase  of  U2« 
cleaner  at  the  time  and  for  the  price  mentlon- 
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ed,  averred  that  as  a  part  of  the  pwChaae  Uie 
Electric  Company  gave  blm  a  guaranty  that 
tbe  cleaner  would  give  him  entire  satisfac- 
tion, and  that  he  would  not  have  to  pay  for 
tbe  same  tinless  It  worked  to  his  satisfaction. 
He  further  averred  that  it  had  never  done 
satisfactory  work,  and  that  the  Electric  Com- 
pany, on  numerous  occasions,  had  promised 
to  repair  it  so  that  It  would  operate  in  a 
satisfactory  manner;  that,  relying  upon  the 
promises  to  repair,  he  retained  the  cleaner, 
bnt  when  all  efforts  to  repair  it  had  failed, 
and  in  March,  1912,  after  suit  was  brought, 
be  notified  the  Electric  Company  that  he 
would  not  accept  the  cleaner,  and  that  he 
beld  the  same  subject  to  their  order.  To 
this  answer  a  reply  was  filed,  completing 
the  issues.  After  tills,  tbe  case  went  to  trial 
before  a  jury,  and  by  direction  of  the  court 
there  was  a  verdict  for  the  Electric  Company 
(or  the  amount  claimed. 

Tte  question  for  decision  Is:  DM  the 
court  err  in  taking  the  case  from  the  jury? 
Dick  testified,  in  substance,  that  when  he 
bought  the  cleaner  in  1910  the  Electric  Com- 
pany guaranteed  that  It  would  operate  in  a 
manner  satisfactory  to  him  in  eveiy  respect, 
or  dse  ha  did  not  have  to  pay  for  It;  that, 
ibortly  after  It  had  been  installed,  It  made 
(0  mntik  noiae  that  the  tenants  in  the  build- 
ing complained.  He  further  said  that  for 
one  cause  and  then  another  the  cleaner  had 
&iUed  to  give  satisfaction  or  oiwrate  properly 
from  the  time  it  had  been  Installed;  that, 
although  the  Electric  Company  sent  Its  men 
to  repair  and  adjust  it  time  and  again, 
they  failed  to  make  It  work  In  a  satisfactory 
manner,  or  to  do  the  work  it  was  intended 
to  do.  Asked  if  he  ever  notified  the  company 
to  take  the  cleaner  out  aC  his  house,  he  said: 
"Well,  I  think  I  wrote  them  one  time  about 
it"  In  this  connection  it  might  be  noted 
that  the  first  letter  written  by  Dick  to  the 
Electric  Company,  complaining  of  the  man- 
ner in  which  the  machine  worked,  was  on 
December  26,  1911,  some  13  months  after  the 
cleaner  was  installed.  Farther  in  his  ex- 
amination this  occurred : 

"Q.  Was  any  time  mentioned  as  to  when  you 
should  determine  as  to  whether  or  not  it  was 
•atiafactory  to  yon?  A.  Mo,  sir.  Q.  What  was 
the  agreement  about  the  time?  A.  The  agree- 
ment was  it  was  to  work  satisfactory  to  me  in 
every  way;  bat  it  never  did  from  the  start.  Q. 
How  loDg  did  you  have  to  determine  that?  A. 
There  wasn't  notliiiig  said  that  I  recall  about 
that.  Q.  Ton  were  to  choose  your  own  time  to 
determine  whether  or  not  this  machine  Was  sat- 
isfactory? A.  I  say  the  same  thing  over:  I 
don't  recall  anything  about  that  part  Of 
course,  naturally,  if  a  business  man  Duys  any- 
thing, he  expects  to  pay  for  it,  if  it  is  satis- 
factory. Q.  And  you  expected  to  have  as  long 
a  time  as  you  wanted  to  determine  that?  A. 
Oh!  no;  when  it  didn't  work  at  the  start,  that 
settled  it  with  me;  but  as  long  as  they  kept  on 
trying,  and  still  it  didn't  work,  I  knew  it  wasn't 
going  to  be  satisfactory.  Q.  Xou  liave  stSUgot 
this  cleaner  in  your  apartment  house?  A.  Xea, 
sir.  Q.  "When  did  you  first  make  any  objection 
to  it?  A.  Right  at  the  start,  on  account  of  the 
noise.     Q.  was  that  remedied?    A.  Yes;    but 


then  some  other  trouUes  come  up.  I  can't  rec- 
ollect what  It  was  first  one  thing  and  then 
another,  all  the  time.  Q.  Is  it  not  a  fact  that 
you  had  that  machine  out  there  at  your  apart 
ment  bouse,  and  used  it  and  operated  it  and 
never  made  any  complaint  about  the  motor  until 
the  fall  of  1911,  one  year  after  you  bought  it? 
A.  There  was  always  something  the  matter  with 
it  Q.  Mr.  Dick,  answer  the  question;  is  that 
not  a  fact?  A.  Could  not  tell  you  tliat  at  all. 
Q.  What  was  the  matter  with  the  motor;  do 
you  know?  A.  I  could  not  tell  you,  only  he  said 
it  was  not  large  enough  to  do  the  work.  Q. 
After  yon  made  thia  complaint  about  the  motor, 
did  Mr.  Clark  agree  to  give  you  a  larger  motor? 
A.  Mr.  Clark  said  he  would  put  a  larger  one 
in,  if  I  would  pay  the  difference,  which  I  de- 
clined to  do.  Q.  Didn't  he  finidW  offer  to  give 
yon  a  motor?  A.  Xes,  sir.  Q.  Why  didn't  you 
take  it?  A.  Because  he  wanted  me  to  accept  it 
if  he  put  the  motor  in,  and  I  said:  'I  don't 
know  whether  that  is  the  whole  cause  of  it; 
and  if  you  put  the  motor  in,  and  it  works  all 
right,  I  wiU  take  it'  " 

There  was  further  Introduced  during  the 
examination  of  Mr.  Dl(&  a  letter,  dated  April 
10,  1912,  in  which  for  tlie  first  time  he  made 
a  tender  of  the  cleaner  to  the  Electric  Com- 
pany. 

James  Clark,  Jr.,  manager  of  the  appellee 
company,  introduced  as  a  witness  for  Dick, 
said,  in  substance,  that  after  the  motor  had 
been  Installed  Mr.  Dick  complained  about 
the  noise  it  was  making,  and  that  he  sent 
a  man  out  to  see  what  the  trouble  was  every 
time  complaint  was  made;  that  some  changes 
were  made  to  eliminate  the  noise,  and  after- 
wards some  other  changes  were  made.  He 
said  the  noise  was  attributable  to  some  con- 
ditions in  the  construction  of  the  building, 
and  not  to  defects  in  the  cleaner. 

'^ittiout  relating  further  of  the  evidence, 
it  is  sufficient  to  say  that  Mr.  Dick  complain- 
ed often  to  the  Electric  Company  about  the 
cleaner  not  working  in  a  satisfactory  man- 
ner, and  that  whenever  he  made  complaint 
the  company  sent  a  man  out  to  remedy  it, 
or  see  what  the  trouble  was,  and  that  after 
some  repairs  eliminating  the  noise  had  been 
made  the  cleaner  worked  in  a  satisfactory 
manner  when  it  was  operated  by  the  em- 
ployes of  the  company,  but  failed  to  give 
good  service  when  operated  by  the  janitors 
in  charge  of  the  building  where  it  was  lo- 
cated. 

Tbe  lower  court,  in  directing  a  verdict  for 
the  Electric  Company,  was  Influenced  to  do 
BO  by  the  tact  that  It  was  the  duty  of  Dick, 
if  the  cleaner  did  not  work  to  his  satisfac- 
tion, to  return  or  offer  to  return  it  within  a 
reasonable  time,  and  that  as  he  retained  the 
cleaner  for  about  17  montlis  without  offer- 
ing to  return  it,  he  waived  his  right  to  re- 
turn, and  must  keep  and  pay  for  it.  notwith- 
standing the  fact  that  he  was  continually 
protesting  that  the  cleaner  did  not  work  to 
his  satisfaction,  and  the  Electric  Company  as 
often  as  he  complained  sent  its  men  to  rem- 
edy the  trouble. 

For  the  Electric  Company  the  argument  la 
made  that  when  a  madiine  is  sold,  and  guar- 
anteed to  work  to  the  satisfaction  of  tbe 
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purchaser.  It  la  the  duty  of  the  purchaser  to 
Inspect  and  test  the  machine  within  a  rea- 
sonable time  after  it  Is  delivered,  and,  if  it 
Is  unsatisfactory,  to  return  It  or  offer  to  re- 
turn it  to  the  vendor  within  a  reasonable 
time  after  discovering  that  It  is' not  satis- 
factory. While  counsel  for  Dick  argue  that 
this  general  principle,  which  is  conceded  to 
be  correct,  is  not  applicable  or  controlling  in 
this  case,  because  the  Electric  Company,  by 
Its  promise  to  repair  and  its  attempt  to  re- 
pair the  cleaner,  had  waived  Its  right  to  make 
the  defense  that  Dick  had  failed  to  return 
or  tender  the  cleaner  within  a  reasonable 
time  after  he  discovered  it  did  not  operate  in 
a  satisfactory  manner. 

[1]  Under  the  contract  Dick  had  the  right 
to  return  the  cleaner  if  it  was  not  satisfac- 
tory, and  of  course,  If  returned  for  this  rea- 
son in  a  reasonable  time,  he  could  not  be 
compelled  to  pay  for  it.  It  may  also  be  con- 
ceded that  under  the  contract  he  was  the 
u>le  judge  of  the  question  as  to  whether  or 
aot  the  cleaner  was  satisfactory.  He  had  a 
xight  to  determine  this  matter  for  himself. 
Kidder  Press  Co.  v.  Beed,  133  Ky.  350,  117 
S.  W.  950,  134  Am.  St  Rep.  450.  It  may  also 
be  readily  admitted  that  the  cleaner  was  not 
satisfactory  to  Dick;  so  that  the  only  ques- 
tion left  open  is:  Did  he  exercise,  within  a 
reasonable  time,  his  right  to  return  it? 

[2]  When  a  purchaser,  under  a  contract 
like  this,  receives  property  or  machinery  of 
any  kind,  be  is  allowed  a  reasonable  time  ia 
which  to  determine  whether  it  la  satisfac- 
tory to  him  or  not;  but  If  he  finds  it  is  not 
satisfactory,  he  must  return  it  within  a  rea- 
sonable time  after  coming  to  tltls  conclusion. 
•Seiset  V.  RusseU  &  Co.,  83  S.  W.  574,  26  Ky. 
Law  Rep.  1151.  And,  generally  speaking,  the 
question  whether  the  offer  to  return  unsatis- 
factory articles  Is  made  within  a  reasonable 
time  is  for  the  Jury;'  but  when,  imder  all  the 
facts  and  circumstances  of  the  case,  it  plain- 
ly appears  that  the  offer  to  return  was  not 
made  within  a  reasonable  time,  the  question 
becomes  one  of  law  to  be  determined  by  the 
court 

[3]  In  this  case  Dick  testifies  Qiat  within  a 
few  days  after  the  installation  of  the  cleaner 
he  discovered  that  it  was  not  satisfactory; 
and,  this  being  so,  bis  retention  of  it  for  more 
than  a  year  without  any  offer  to  return  it 
would  clearly  establish  that  he  did  not  offer 
to  return  it  within  a  reasonable  time  after 
coming  to  the  conclusion  that  it  was  not  sat- 
isfactory, and  therefore  the  question  would 
be  one  of  law  for  the  court,  and  not  of  fact 
for  the  Jury. 

It  is,  however,  earnestly  insisted  by  coun- 
sel for  Dick  that  the  conduct  of  the  Electric 
Company  took  this  case  out  of  the  general 
rule,  and  relieved  Dick  of  the  necessity  of 
returning  the  cleaner  within  a  reasonable 
time  after  be  learned  it  would  not  be  satis- 
factory.    Xbe  conduct  thus  relied  on  as  a 


waiver  of  the  right  of  the  comiMiny  to  Insist 
that  Dick  lost  his  right  to  return  by  his  lach- 
es la  based  on  the  fact  that  the  Electric 
Company  was  continually  making  repairs  on 
the  cleaner  and  attempting  to  put  it  in  such 
condition  as  would  satisfy  Dick.  It  is  true 
that  on  a  number  of  occasions  extending 
through  several  months,  the  Electric  Com- 
pany did  send  its  men  to  repair  the  cleaner 
and  put  it  in  working  order.  Indeed,  the 
evidence  shows  that  Dick  often  complained 
to  the  company  that  the  machine  was  not 
doing  satisfactory  work,  and  that  almost  ev- 
ery time  complaint  was  made  it  sent  one  of 
its  men  to  remedy  the  trouble.  Probably  the 
difficulty  with  the  satisfactory  operation  of 
the  machine  was  due  to  the  fact  that  the 
employes  of  Dick  who  undertook  to  operate 
it  did  not  understand  how  to  do  bo  and  pos- 
sibly there  may  have  been  some  defects  in 
the  cleaner  that  Interfered  with  its  success- 
ful operation  even  by  a  skilled  person;  but, 
however  this  may  be,  It  is  certain  that  -Dick 
made  frequent  complaints,  and  the  company 
as  often  complied  with  Wb  request  and  sent 
its  men  to  adjust  the  cleaner.  But  there  is 
no  evidence  that  the  company  ever  requested 
Dick  to  keep  the  cleaner,  or  that  it  promised 
or  agreed  in  any  way  with  him  that,  if  he  did 
keep  it,  it  would  put  or  keep  It  in  repair. 
Nor  is  there  any  evidence  that  it  induced  him 
in  any  way  to  believe  that,  if  he  would  keep 
the  cleaner.  It  would  make  it  do  satisfactory 
work.  All  that  it  did  do  was  to  send  its  men 
to  see  about  it  every  time  complaint  was 
made 

Counsel  for  Dick  argue,  and  it  is  probably 
so,  that  this  course  of  conduct  on  the  par^ 
of  the  company  misled  him  into  the  belief 
that  it  would  finally  put  the  machine  in  a 
condition  that  it  would  do  satisfactory  work, 
and  for  this  reason  he  did  not  offer  to  re- 
turn It  sooner  than  he  did.  But  we  do  not 
tliink  this  excused  Dick  from  tendering  the 
cleaner  back  within  a  reasonable  time  after 
he  found  it  not  to  be  satisfactory  or  that  in 
law  the  conduct  of  the  company  amounted 
to  a  waiver  on  its  part  of  the  right  to  de- 
mand that  Dick's  unreasonable  retentloD  of 
the  cleaner  should  make  him  liable  for  the 
contract  price.  Undoubtedly,  If  the  company 
had  requested  Dick  to  keep  the  cleaner  until 
It  could  be  made  to  do  satisfactoiy  work, 
or  if  by  its  course  of  dealing  It  had  induced 
him  to  believe  that  he  could  keep  the  cleaner 
without  losing  his  right  to  return  It  vrlthln 
a  reasonable  time,  it  could  not  meet  his  de- 
fense by  the  assertion  that  he  had  lost  his 
right  to  avoid  the  purchase  price  by  his  fail- 
ure to  return  the  cleaner  within  a  reason- 
able time.  But  the  election  was  with  bim 
to  either  keep  or  return  the  cleaner,  and  we 
think  that  by  failing  to  return  It  within  a 
reasonable  time  be  lost  his  right  to  do  so, 
and  must  pay  the  purchase  price. 

The  Judgment  is  affirmed. 
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SPEER  V.  STATE.    (No.  8321.) 

(Court   of  Criminal  Appeals  of  Texas.     Nov. 

18,  1014.) 

1.  CsnoNAi.  liAw  (8  885*)— Suspended  Sen- 
TENCB— Recommendation  or  Juby— Neces- 
sity OF  Afpucation. 

Where  no  application  for  suspended  sen- 
tence was  made  by  accused,  the  Jury  has  no 
right  to  recommend  such  snspenraon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  2108;  Dec.  Dig.  $  885.*] 

2.  Cmminai,  Law  (|  1038*)  —  Appeai,  —  Re- 
quested Instudctions  —  Exceptions  to 
Chabge. 

Inder  Acts  83d  Leg.  c.  138,  the  refusal  of 
requested  charges  will  not  be  considered  on  ap- 
peal, where  no  objection  was  filed  to  the  court  s 
charge  when  it  was  presented  to  counsel  for  in- 
spection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  I  2646;  Dec.  Dig.  f  1038.*] 

3.  CRmiNAL  Law  (§  829*)— TbiaI/— Request- 
ed I N8TBUCTI0NS— Reputation. 

Where  the  court's  charge  fully  covered  the 
law  of  the  case,  there  was  no  error  in  refusing 
charges  requested  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  20U ;  Dec.  Dig.  i  829.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las Connty;  Robert  B.  Seay,  Judge. 

Mrs.  K.  C.  Speer  was  conrlcted  of  pander- 
ing, and  sbe  appeals.    Affirmed. 

G.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

BARPER,  3.  Appellant  was  convicted  of 
pandering,  and  her  punishment  assessed  at 
five  years'  confinement  In  the  state  peniten- 
tiary. 

[1]  There  are  no  bills  of  exception  In  the 
record  reserved  to  the  introduction  or  rejec- 
tion of  any  testimony  had  on  the  trial  of 
thia  case.  The  first  bill  of  exceptions  com- 
plains of  the  following  matter:  After  the 
jur7  &ad  retired,  they  propounded  to  the 
coart  the  following  question:  "Can  we  recom- 
mend a  suspended  sentence?"  To  which  the 
conrt  replied  In  writlpg:  "No  application  for  a 
suspended  sentence  has  been  requested;  hence 
you  have  no  right  to  recommend  It  to  the 
conrt"  Appellant  contends  that,  although 
no  application  had  t)een  made  by  her,  yet  the 
jury  ought  to  have  been  permitted  to  recom- 
mend a  suspension  of  the  sentence.  If  they 
so  desired.  This  is  not  the  law.  Barnett  v. 
State,  170  8.  W.  143,  recently  decided,  but 
not  yet  officially  reported. 

[2]  Appellant,  at  the  time  the  charge  of  the 
conrt  was  presented  to  her  counsel  for  In- 
tpectlan,  filed  no  objections  thereto;  but  the 
record  discloses  several  special  charges  were 
requested.  It  has  been  held,  under  the  law 
passed  by  the  last  Legislature  (Acts  33d  Leg. 
a  138),  these  should  not  be  considered,  un- 
less objections  were  made  to  the  charge  as 
given  at  the  time  same  was  presented  to  coan- 
iei  for  inspection.  If  error  there  be,  either 
of  omission  or  commission,  the  eourfs  at- 
tention must  be  called  to  sucli  matter  by  ob- 


jection to  the  charge  In  the  particular  where 
it  Is  deemed  erroneous  before  it  is  read  to 
the  Jury. 

[3]  However,  we  have  read  the  court's 
charge,  and  think  it  a  fair  submission  of  all 
the  issues  raised  by  the  evidcifce,  and  fully 
covered  all  those  portions  of  the  special 
charges  requested  which  are  the  law  of  the 
case.  Of  course,  the  testimony  is  In  direct 
conflict  The  state's  evidence  makes  a  case, 
while  that  of  defendant  and  her  witnesses 
would  render  her  absolutely  innocent  of  the 
offense  of  pandering,  although  running  a 
rooming  house  of  questionable  reputation  at 
least.  Under  the  evidence,  we  do  not  think 
there  is  any  question  that  Mrs.  J.  G.  Wilson, 
Jr.,  had  acts  of  Intercourse  with  men  In  ap- 
pellant's rooming  house,  yet  under  appel- 
lant's testimony  the  court  instructed  the 
Jury: 

"The  court  further  instructs  you  that  if  yon 
find  from  the  evidence  that  Mrs.  J.  G.  Wilson, 
Jr.,  committed  acts  of  prostitution  in  the  Opera 
Hotel,  and  if  you  believe  from  the  evidence  that 
said  bouse  was  a  house  of  prostitution,  still  be- 
fore you  can  convict  the  defendant,  after  find- 
ing as  above,  you  must  also  find  beyond  a  rea- 
sonable doubt  that  the  defendant,  Mrs.  K.  C. 
Speer,  induced  or  procured  or  attempted  to  pro- 
cure the  said  Mrs.  J.  G.  Wilson,  Jr.,  to  enter 
or  remain  therein  as  an  inmate  thereof  for  the 
purpose  of  prostitution." 

He  also  Instmcted  the  Jury: 

"Tou  are  instructed  that  a  house  of  prostitu- 
tion is  one  that  is  kept  for  the  purpose  of  pros- 
titution,-or  where  prostitutes  are  permitted  to 
resort  or  reside  for  the  purpose  of  plying  their 
vocation.  Unless  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  Opeia  Hotel, 
which  is  alleged  to  have  been  kept  by  this  de- 
fendant, was  such  a  house  of  prostitution,  as 
above  defined,  then  it  is  your  duty  to  find  the 
defendant  not  guilty." 

Under  the  facts  we  do  not  feel  authoriz- 
ed to  disturb  the  verdict,  and  the  court  In 
his  charge  having  fully  covered  the  law  of 
the  case,  there  was  no  necessity  to  give  any 
of  the  special  charges  requested. 

The  Judgment  Is  affirmed. 


ROMANO  V.  STATE.    (No.  3335.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov,  18, 
1914.) 

1.  Cbiiunal  Law  (|  1008*)— AfpeaIt-State- 
MKNT  OF  Facts. 

A  statement  of  facts,  not  filed  until  four 
months  after  the  adjournment  of  the  term  of 
o»urt  at  which  defendant  was  convicted,  could 
not  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2866-2880;  Dec.  Dig.  { 
1099.*] 

2.  Cbiminal  Law  (8  1099*)- AfpeaIt-Pbeben- 
TATioN  fob  Review— Rxfubai.  of  Instbuc- 

TION. 

An  assignment  of  error,  complaining  of  the 
refusal  of  a  requested  instruction,  could  not  be 
considered  on  appeal,  where  no  statement  of 
facts  was  filed  in  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  2866-2880;  De&  Dig.  8 
1099.*] 
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Appeal  from  District  Court,  El  Paso  Coun- 
ty; Dan  M.  Jackson,  Judge. 

George  Romano  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

li.  A.  Dale,  and  C.  C.  McDonald,  t>otIi  of  El 
Paso,  for  appellant  C.  B.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  embezzlement;  bis  punishment  being  as- 
sessed at  two  years'  confinement  in  tlie  peni- 
tentiary. 

[1]  The  statement  of  facts  was  not  filed 
until  nearly  four  monttis  after  tbe  adjourn- 
ment of  court  Appellant  files  an  aflJdavlt  lu 
regard  to  this  matter,  the  substance  of  which 
is  that  he  had  only  employed  counsel  to  de- 
fend him  in  the  trial  court,  not  havixig  In 
contemplation  his  services  to  perfect  an  ap- 
peal. When  court  adjourned  he  did  not  file 
pauper's  afiidavit  In  regard  to  securing  state- 
ment of  facts,  because  he  says  his  friends 
had  agreed  to  secure  money  sufficient  to  ob- 
tain the  statement  of  facts.  The  money  was 
not  obtained  until  after  the  90  days  had 
elapsed.  After  this  time  a  statement  of  facts 
was  prepared  and  presented  to  tbe  district 
Judge,  who  approved  the  same  as  being  cor- 
rect, which  statement  of  facts  was  filed  prac- 
tically four  months  after  the  court  adjourn- 
ed. Under  the  decisions  of  this  court  tbe 
statement  of  facts  cannot  be  considered. 

[J]  A  special  charge  was  requested,  which 
was  refused.  Without  the  statement  of 
facts,  we  are  unable  to  determine  whether 
there  was  error  in  refusing  to  give  this 
charge.  Therefore,  we  cannot  revise  this 
question. 

Tbe  writer  desires  to  say  that  if  the  facts 
bad  been  presented  in  time  to  be  considered, 
it  la  a  very  serious  question  whether  appel- 
lant should  have  been  convicted  of  the  charge 
of  embezzlement,  and  in  fact  the  writer  does 
not  believe  he  should  have  been  convicted. 

As  tbe  matter  is  presented,  we  are  of  opin- 
ion tbat  the  Judgment  must  be  affirmed;  and 
it  Is  accordingly  so  ordered. 


WATTS  V.  STATE.     (No.  8808.) 
(C!ourt  of  Criminal  Appeals  of  Texas.    Nor.  11, 

1914.    Rehearing  Denied  Dec.  2,  1914.) 
1.  CbIMINAI.  t,AW  (I  366*)— ADMiasIBILITT  OF 

Evidence— Res  Gest«— Robbebt. 

In  a  prosecution  for  theft  from  the  person, 
a  witness'  testimony  that  immediately  after 
the  alleged  theft  the  injured  person  came  to  his 
place,  which  was  about  200  yards  from  the  scene 
of  tbe  theft,  and  requested  the  witness  to  give 
him  something  with  which  to  defend  himself,  as 
the  persons  who  had  robbed  him  were  then  try- 
ing to  kill  him,  was  properly  admitted  as  part 
of  the  res  gestse,  where  it  appeared  that  the 
statement  was  made  while  the  injured  person 
was  excited  from  being  robbed  and  chased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {|  806,  811,  814,  819,  820; 
Dec.  Dig.  i  366.«] 


2.  WrrNEssEs    (|  388*)— Cross- ExAinwAxioN 

— IllPEACHVXNT. 

On  cross-examination  of  a  witness  for  the 
defendant,  the  state's  counsel  was  properly  per- 
mitted to  aslc  him  for  impeachment  purposes, 
whether,  on  the  day  following  the  alleged  theft 
from  the  person,  he  had  made  a  written  state- 
ment to  the  city  attorney  concerning  what  oc- 
curred at  the  scene  of  the  theft 

[Ed.  Note. — For  otlier  cases,  see  Witnesses, 
Cent  Dig.  i{  1233-1242,  1246;  Dec.  Dig.  | 
388.*] 

3.  CBiuntAi.  Law  (|  396*)  —  Bcabsat  —  Kx 

Pabte  Statement. 

An  ex  parte  written  statement  made  by  a 
witness  for  defendant  to  the  city  attorney  was 
properly  admitted  on  rebuttal,  over  defendant's 
objection  that  it  was  hearsay,  where  defendant 
had  previously  elicited  testimony  as  to  the  con- 
tents of  a  portion  thereot 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ont  Dig.  f{  861,  862 ;   Dec.  Dig.  |  396.*] 

4.  Cbiuiitai.  Law  (|  S08*)—WiTinE88B8— Com- 
petency—Convicted  Pebbon. 

A  person  charged,  In  a  separate  indictment, 
with  the  same  offense  as  defendant  and  con- 
victed thereof,  was  incompetent  to  testify  on  de- 
fendant's behalf,  though  sentence  had  been  sus- 
pended and  not  pronounced  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1099-1123;  Dec  Di*.  | 
508.*] 

5.  LaBCBWT    (i    81*)— IRDIOTMENT— VAI.UB    OF 

Pbopebtt  Stolbn. 

An  indictment  for  theft  from  the  person 
need  not  charge  the  value  of  the  property  taken. 

[Ed.  Note.^For  other  cases,  see  Larceny, 
Cent  Dig.  H  76-80;    Dec.  Dig.  S  31.*] 

6.  Cbimirai.  Law  ({  918*)— Jubt— Objection 
•  APTEB  Conviction. 

An  objection  tbat  defendant,  a  negro,  was 
discriminated  against,  in  violation  of  (>)D8t 
Amends,  U.  S.  14,  15,  in  that  the  jury  com- 
mission did  not  draw  a  negro  on  the  petit  jury, 
came  too  late  when  first  made  after  conviction. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2163-2192, 2195.  2196, 2219- 
2224;   Dec.  Dig.  f  91&*1 

7.  Cbiminal  Law  ({  826*)  —  Instbuctior  — 
Time  to  Request. 

A  requested  instruction  should  be  called  to 
the  court's  attention  before  he  reads  his  charge 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  2008;   Dec.  Dig.  1 828.*] 

8.  Witnesses  (S  388*)— Cboss-Exami  nation 
— Impeachment— Stat^ents  befobb  Gkand 

JUBI.  ' 

In  a  prosecution  fOr  theft  from  the  person. 
It  was  not  error  to  permit  tbe  county  attorney, 
on  cross-examination  to  lay  a  predicate  for  im- 
peachment, to  ask  a  witness  for  defendant 
whether  he  did  not  make  certain  statements  be- 
fore the  grand  jury,  though  the  effect  of  such 
evidence  was  not  limited  by  the  court's  instruc- 
tion, where  no  request  was  made  for  such  an  in- 
struction, and  it  appeared  that  the  evidence  thus 
elicited  could  not  have  been  considered  for  oth«: 
than  impeachment  purposes. 

[Ed.  Note.— For  other  cases,  see  Witne 

Cent  Dig.  U  1233-1242,  1246;    Dec.   Dig. 
388.*] 

9.  Witnesses  (|  393*)— Cboss-Examination 
—  Impeachment  —  Statements  MrosE 
Oband  Jobt. 

A  statement  made  by  a  witness  before  the 
grand  jury,  reduced  to  writing  and  identified  by 
tbe  assistant  county  attorney,  and  signed  by  the 
witness,  was  properly  admittted  in  evidence  to 
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impeaoli  the  'witness,  where  a  proper  predicate 
had  been  laid  for  impeachment. 

[Ed.  Mote.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |g  1252-1257 ;   Dec.  Dig.  |  393.*] 

10.  Cbiminal  Law  (§  824*)— Pailurb  to  In- 
8TBUCT— Effect  of  Evidence. 

In  a  prosecntion  for  theft  from  the  person, 
lailnre  of  the  conrt  to  limit  the  effect  of  evi- 
dence admissible  only  for  impeachment  pur- 
poses was  not  error,  in  the  absence  of  *  re- 
quest for  snch  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  i{  1906-2004;  Dec.  Dig.  { 
824.*] 

11.  OBnaKAi:.  Law  (f  1158*>— Appeal— Evi- 

DKRCK. 

The  weight  of  evidence  and  credibility  of 
the  witnesses,  in  a  criminal  case,  is  for  the  jury 
and  not  for  tne  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3074-3083;  Dec.  Dig.  { 
1169.»] 

Appeal  from  District  Court,  Collin  County; 
M.  H.  Gamett,  Judge. 

Will  Watts  was  convicted  of  theft  from  the 
person,  and  appeals.    Affirmed. 

J.  D.  Gottrell,  of  Piano,  for  appellant  OL 
B.  Lane,  Asst  Atty.  6^.,  for  the  State. 

DAVIDSON,  J.  The  Indictment  contains 
one  count  charg^ing  robbery  and  one  charging 
theft  from  the  person.  GThe  county  attorney 
elected  to  try  on  the  count  charging  theft 
from  the  person. 

[1]  Claude  Mayes  was  permitted  to  testify, 
over  appellant's  objections,  that  at  the  time 
or  immediately  after  the  time  of  the  alleged 
theft  the  injured  party  Reagan  came  to  his 
place,  something  like  200  yards  from  the 
scene  of  the  theft,  and  requested  the  witness 
to  give  him  something  to  defend  himself; 
that  the  negroes  had  robbed  him  and  were 
then  trying  to  kill  him.  Mayes  further  testi- 
fied that  he  stepped  out  of  his  door  and  saw 
three  men  standing  up  the  street  near  where 
two  streets  cross.  His  testimony  does  not 
definitely  In  the  bill  of  exceptions  state  the 
distance  these  persons  were  from  his  house 
or  the  distance  from  the  scene  of  the  theft. 
This  occurred  Immediately  after  the  transac- 
tion, and,  if  we  go  to  the  statement  of  facts, 
the  state's  evidence  shows  that  these  parties 
had  chased  Reagan,  some  using  a  knife  or 
knives  and  a  pistol.  This  matter  was  so 
closely  related  to  the  transaction,  and  while 
the  alleged  injured  party  was  laboring  under 
excitement,  etc.,  we  think  it  comes  under  the 
rule  of  res  gestae.  See  Walling  v.  State,  55 
Tex.  Cr.  R.  268,  116  S.  W.  813.  There  were 
two  bills  of  exception  reserved  to  this;  the 
court  signing  the  last  of  the  two  bills  with 
this  qualification: 

"This  testimony  was  admitted  as  res  gests; 
the  evidence  showing  that  the  matters  testified 
by  the  witness  occurred  as  quickly  as  the  wit- 
ness could  run  from  the  place  of  the  alleged  theft 
and  immediately  thereafter  to  the  Mayes  restau- 
rant, about  halfway  around  the  block,  a  dis- 
Unce  of  about  200  yards." 

This  evidence,  under  the  authority  of  Wall- 
ing V.   State,   supra,    would   be  admissible. 


Other  cases  might  be  dted  In  support  of  this 
proposition,  but  the  Walling  Case  seems  to 
be  directly  In  i>olnt 

[Z]  Will  Smith,  alias  Lee  Smith,  testified 
for  the  defendant  After  he  had  finished  ex- 
amining the  vritness,  state's  counsel  proceed- 
ed to  cross-examine  him.  Among  other 
things,  he  asked  the  witness  if  he  had  made 
a  statement  to  the  dty  attorney  at  Piano  the 
day  after  the  alleged  transaction,  which  was 
written  down.  These  statements  were  with 
reference  to  what  occurred  at  the  scene  of 
the  theft  The  objection  was  that  it  was  an 
ex  parte  statement,  and  the  defendant  was 
not  present,  and  had  no  chance  to  cross-ex- 
amine him.  The  court  admitted  this  as  a 
matter  of  Impeachment  The  facts  are  not 
sufficient  to  show  definitely  the  matter,  and 
for  this  reason  the  bill  might  be  considered 
defective.  The  witness  quallfledly  denied 
making  some  of  the  statements.  This  bill 
seems  to  show  that  these  questions  were  sim- 
ply asked  for  the  purpose  of  Impeachment 
Under  the  statement  of  the  bill,  we  think 
there  was  no  error.  If  it  was  not  for  the 
purpose  of  impeachment  and  was  an  ex  parte 
statement  In  the  absence  of  the  defendant 
the  bill  should  have  shown  It  This  was 
proper  as  a  predicate  for  lmi)eacliment 

[3]  Dick  Reagan  was  the  Injured  party. 
A  bill  of  exceptions  recites  after  the  defend- 
ant had  rested  his  case,  and  the  state  was 
offering  rebuttal  testimony,  among  other 
things,  the  county  attorney  offered  to  read  In 
evidence  an  ex  parte  statement  made  by  Dick 
Reagan  before  the  city  attorney  at  Piano. 
It  Is  further  recited  this  ex  parte  state- 
ment was  not  taken  at  the  examining  trial, 
but  was  made  In  the  office  of  the  city  at- 
torney, and  no  one  was  present,  except 
himself  and  the  witness  Reagan.  This  state- 
ment was  written,  signed,  and  sworn  to  by 
Dick  Reagan.  Objection  was  urged  to  this 
on  the  ground  that  it  was  hearsay,  preju- 
dicial, and  defendant  was  not  present  at  the 
time  it  was  made,  and  was  hearsay  as  to 
him.  Thereupon  the  court  stated  that,  coun- 
sel for  defendant  having  asked  the  witness 
Harrington  to  state  whether  certain  things 
were  or  were  not  In  the  ex  parte  statement 
he  did  not  see  how  counsel  were  In  a  posi- 
tion to  object  to  its  being  read  to  the  jury. 
Thereupon  counsel  for  defendant  stated  that 
the  county  attorney  had  been  reading  ex- 
cerpts from  an  ex.parte  statement,  and  that  he 
felt  sure  that  he  had  at  one  time  objected  to 
them  and  understood  that  the  evidence  would 
go  In  over  his  objections;  that  he  only  asked 
the  witness  about  a  part  of  the  ex  parte  state- 
ment matters  that  Mr.  Truett  had  read  from 
extracts  from  the  ex  parte  statement.  There- 
upon the  court  stated  that  he  had  not  ruled 
on  the  ex  parte  statement  and  would  keep 
it  out  except  for  the  cross-examination  of  the 
witness.  Therenpon  the  county  attorney 
stated  that  he  read  a  part  of  the  ex  parte 
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statement  aboat  which  the  witness  testifiecl, 
and  that  was  directly  on  the  matter  brought 
out  by  counsel  for  the  defendant  at  the  time, 
and  since  that  time  counsel  for  the  defendant 
has  asked  the  witness  numerous  questions  as 
to  whether  this  statement  does  or  does  not 
contain  certain  things.  Thereupon  the  court 
overruled  said  objection  and  permitted  the 
-county  attorney  to  read  said  statement  in 
evidence  before  the  Jary.  Then  follows  the 
statement  of  tlie  witness  read,  or  that  pot^ 
tion  of  it  read,  to  the  Jury.  The  court  ex- 
plains this  bill  in  this  wise: 

"The  state  was  permitted  to  read  in  evidence 
the  ex  parte  statement  of  Dick  Reagan,  com- 
plained of  because  the  defendant  had  examined 
the  witness  Harrington  in  repard  to  the  con- 
tents of  the  statement.  Furthermore,  the  ex- 
amining trial  statement  of  Dick  Reap;an  had  al- 
ready been  admitted  in  evidence  without  objec- 
tion by  defendant,  nnd  said  examining  trial 
statement  contains  all  the  material  matters  that 
are  contained  in  the  ex  parte  statement." 

As  presented,  we  think  there  is  no  error. 
The  bill  recites  that  the  witness  Iteagan  had 
been  examined  about  some  of  these  matters 
by  counsel  for  the  defendant,  and  the  state- 
ment made  was  read  by  the  county  attorney 
in  answer  to  those  questions  and  that  ex- 
amination. The  bill  does  not  undertake  to 
show  nor  assert  that  the  statement  intro- 
duced was  not  in  reply  or  to  meet  the  ques- 
tions and  matters  brought  out  by  the  appel- 
lant. If  one  party  reads  a  portion  of  a  state- 
ment, the  other  side  has  the  legal  right  to 
read  all  the  remaining  portion  of  it  wliich 
relates  to  or  explains  that  which  was  in- 
troduced by  the  first  party,  or  about  which 
Inquiry  is  i.iade.  Unless  this  is  shown  to 
be  error,  this  court  cannot  hold  it  error. 

[4]  Another  bill  recites  tliat  Bud  Bowman, 
alias  Automatic  Slim,  was  called  by  defend- 
ant and  offered  as  a  witness.  Objection  by 
the  county  attorney  was  that  this  witness 
was  not  competent,  he  I)eing  charged,  under 
a  separate  indictment,  with  the  same  offense 
as  this  defendant,  and  his  case  has  not  been 
ilnally  settled.  Thereupon,  at  reqnest  of 
counsel  for  defendant,  the  Jury  was  with- 
drawn. The  court  then  stated  that  he  under- 
stood that  the  witness  offered  by  the  defend- 
ant is  charged  in  a  separate  indictment  with 
the  same  offense,  and  this  witness  had  been 
tried  and  not  acquitted,  but  was  convicted 
and  given  a  sentence  for  so  many  years  and 
his  sentence  suspended.  The  court  further 
stated  that  he  would  rule  that  the  law  means 
that,  unless  he  Is  acquitted,  he  cannot  testify. 
Then  follows  the  testimony  which  witness 
would  have  given  had  he  been  permitted  to 
testify,  covering  several  pages.  This  witness 
was  not  a  competent  witness  for  the  defend- 
ant. The  statute  provides,  where  parties  are 
Indicted  jointly  or  for  the  same  offense  under 
separate  indictments,  they  cannot  be  used  as 
witnesses  for  each  other  until  they  Iiave  been 
acquitted.  This  applies  to  felony  cases.  The 
witness  had  not  been  acquitted  but  had  been 
convicted.    He  was  not  a  convict,  within  the 


terms  of  the  statute,  because  sentence  bad  not 
been  pronounced  against  him,  but  the  sen- 
tence was  suspended.  This  would  not  render 
him  a  competent  witness  for  defendant  The 
indictment  and  the  verdict  of  the  jury  were 
hanging  over  him.  Under  the  statute,  until 
he  has  been  acquitted,  he  could  not  be  a  com- 
petent witness  for  the  defendant 

[5]  Another  bUl  recites  that  after  defend- 
ant had  been  convicted,  and  after  the  evi- 
dence was  all  in  for  the  state,  a  motion  was 
made  by  defendant  to  require  the  state,  to 
elect  on  which  count  It  would  rely  for  a 
conviction,  and  after  the  state  had  duly  elect- 
ed to  rely  oo  the  second  count  in  the  indict- 
ment, to  wit,  theft  from  the  person,  the  de- 
fendant then  made  his  motion  in  arrest  of 
judgment  The  substance  of  this  motion  is 
that  the  Indictment  was  defective  because  it 
did  not  allege  the  value  of  any  item  charged 
to  have  been  taken  from  the  person  of  Dick 
Reagan,  but  simply  charges  that  said  Will 
Watts  did  then  and  there,  etc.,  take  corporeal 
personal  pr<H)erty,  to  wit,  one  pocketbook, 
containing  one  $10  bill,  the  same  then  and 
there  being  United  States  paper  money,  and 
two  nickels,  and  one  bottle  of  medicine.  It 
\a  unnecessary  to  charge  the  value  of  the 
property  taken  in  cases  of  theft  from  the  per- 
son. See  Chltwood  v.  State,  44  Tex.  Cr.  R. 
439,  71  S.  W.  973;  Shaw  v.  State,  23  Tex. 
App.  497,  5  S.  W.  317 ;  Green  v.  State,  28  Tex. 
App.  497,  13  S.  W.  784;  Branch's  Criminal 
Law,  S  827. 

[6]  It  Is  further  contended  the  motion  In 
arrest  of  judgment  should  have  been  sustain- 
ed because  the  defendant  is  a  negro,  and  the 
jury  commission  who  drew  the  grand  Jury 
that  indicted  appellant,  and  the  jury  that 
tried  him,  discriminated  against  him  in  this: 
The  said  jury  commission  did  not  draw  a 
negro  on  the  petit  jury,  and  therefore,  he  was 
discriminated  against  in  violation  of  the 
fourteenth  and  fifteenth  amendments  to  the 
Federal  Constitution  of  the  United  States  of 
America.  And  further  that  defendant  was  in 
jail  when  the  Indictment  was  returned,  and 
not  given  a  chance  to  object  to  the  grand  jury 
that  found  the  indictment  These  matters 
came  too  late  after  the  conviction.  If  appel- 
lant had  desired  to  take  advantage  of  the 
proposition  of  discrimination  against  him  t>e- 
cause  he  was  a  negro,  it  should  have  been 
taken  in  advance  of  the  conviction. 

[7]  Appellant  requested  a  special  charge. 
which  was  refused  by  the  court  The  bill 
states  that  after  the  state  and  defendant 
had  introduced  all  of  their  evidence,  and  aft- 
er the  court  had  given  his  main  charge  to 
the  jury,  the  defendant  duly  presented  to  the 
court  8i)ecial  charge  No.  1,  and  requested 
him  to  give  sante  to  the  Jury.  Upon  the  mer- 
its of  the  charge  itself,  in  view  of  the  charge 
given  by  the  court  we  do  not  brieve  It  i>re- 
9eatB  error.  The  matter  was  snffiilently 
given  by  the  court  In  his  main  charge.  The 
court  says  that  this  bill  of  exception  was  pre- 
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sen  ted  to  Wm  on  the  6th  of  September,  and 
tbat  he  had  no  recollection  of  the  charge 
having  been  presented  to  him,  yet  he  wonld 
liave  refused  it,  and,  if  It  waB  in  his  power, 
would  stUl  refuse  to  give  It  Under  the  late 
statute,  this  charge  comes  too  late.  There 
was  no  exception  taken  to  the  court's  charge, 
so  far  as  this  record  is  concerned,  before  it 
was  read  to  the  jury,  and  no  erceptlon  re- 
served to  any  jwrtion  of  that  charge.  The 
bill  recites  that  this  charge  was  asked  after 
the  court  had  read  Ms  charge  to  the  Jury. 
Appellant  should  have  brought  himself  with- 
in the  rule  to  the  extent  of  calling  the  court's 
attention  to  it  before  he  read  his  charge  to 
the  Jury.  We  are  of  the  opinion  this  bill 
docs  not  show  that  appellant  brought  himself 
within  the  letter  or  spirit  of  that  statute. 

Another  bill  recites  appellant,  after  the 
testimony  was  all  in,  asked  the  court  to  with- 
draw from  the  Jury  all  of  the  testimony  of 
Claude  Mayes  wherein  he  stated  what  oc- 
curred between  himself  and  Reagan  at  Mayes' 
restaurant  Just  after  this  transaction,  and 
especially  the  expressions  used  by  Reagan 
that  "they  liave  robbed  me."  All  this  was  a 
part  of  the  res  gestts,  and  the  facts  all  show 
for  the  state  that  these  parties  drew  a  pistol 
and  had  a  knife  or  knives,  and  it  was  at  the 
time  of  the  alleged  theft  and  occurred  Im- 
mediately after  he  demanded  the  return  of 
his  property.  It  is  unnecessary  to  go  into 
details.  It  was  part  of  the  res  gestte.  We 
are  of  the  opinion  that  the  testimony  was 
admissible,  and  there  was  no  error  in  not 
withdrawing  it. 

[S]  Another  bill  recites  that,  while  Thomas, 
defendant's  witness,  was  l>eing  cross-examin- 
ed by  the  county  attorney,  he  asked  him  if 
he  did  not  make  certain  statements  before 
the  grand  jury.  Appellant  objected  on  the 
ground  that  these  were  ex  parte  statements 
and  at  a  time  and  place  where  defendant  was 
not  present  and  was  not  allowed  to  be  pres- 
ent, and  was  hearsay  as  to  him,  etc.  This 
was  permitted  to  go  to  the  Jury.  Wliat  tliat 
testimony  is  is  not  set  out  in  tlie  bill,  but 
the  bill  further  recites  that  the  court  erred 
in  not  limiting  this  to  inipeaclunent  purposes, 
and  further  recites  that  this  was  called  spe- 
cially to  the  court's  attention  in  the  ninth 
paragraph  of  the  amended  motion  for  new 
trial.  The  court  appends  this  statement  to 
this  bUl. 

"The  question  propounded  to  the  witnesa  was 
l^jritimate  and  proper  for  the  purpose  of  lajrtng 
the  predicate  to  impeach  the  witneis.  The  poi^ 
tiooa  of  the  statement  read  in  evidence  tended  or 
rather  did  impeach  his  statement  made  on  the 
trial.  There  was  no  request  made  to  me  at  the 
time  to  limit  the  evidence.  There  was  no  <  liai-se 
requested  for  this  purpose,  and  no  exception 
made  to  my  charge  l>ecanw  o(  tlua  fact.  The 
jury  could  not  possibly  have  used  such  evidence 
for  any  other  purpose." 

These  reasons  given  by  the  Judge  seem  to 
be  sound,  especially  in  view  of  the  late  stat- 
ute wlilch  requires  these  exceptions  to 
charges,  etc,  before  the  charge  la  read  to  the 


Jury.  We  also  have  a  line  of  authorities  to 
the  effect  that,  where  testimony  can  be  used 
for  no  other  purpose  tlian  impeachment,  it 
is  not  error  to  refuse  to  limit  it  Under  the 
qualification  of  the  bill  by  the  court,  there 
is  presented  no  error  requiring  a  reversal  for 
this  reason. 

[9,10]  Another  bill  recites  that  the  state 
produced  a  witness  named  Neathery,  who 
testified  that  he  was  assistant  county  attor- 
ney and  was  before  the  grand  Jury  when 
the  witness  AUen  Thomas  testified  with  ref- 
erence to  the  robbery  or  theft  from  Dick 
Beagan  on  the  6th  of  February,;  that  he 
reduced  the  statement  of  Allep  Thomas  to 
writing;  that  the  same  was  read  over  and 
signed  by  Allen  Thomas,  and  ttie  witness 
identified  the  paper  shown  to  him  as  being 
such  statement  Thereupon  the  county  at- 
torney stated  he  would  offer  two  paragraphs 
of  such  statement  for  the  purpose  of  im- 
peachment. Counsel  for  defendant  examined 
the  statement,  and  then  stated  to  the  court 
that  he  objected  to  the  statement  because 
it  was  hearsay  as  to  the  defendant.  The 
court  thereupon  asked  the  county  attorney 
if  be  had  laid  a  predicate  for  Uils  evidence, 
and  the  county  attorney  stated  tbat  he  had. 
The  court  thereupon  overruled  the  objection. 
The  county  attorney  read  said  extracts  from 
said  statement  of  AUen  Thomas  made  before 
the  grand  Jury,  which  Is  unnecessary  here  to 
repeat,  but  it  Is  set  out  in  the  bill.  The 
court  makes  this  statement  on  this  bill: 

"The  county  attorney  had  in  fact  laid  the 
proper  predicate  for  the  purpose  of  impeaching 
the  witness,  and,  before  the  charge  was  read,  the 
defendant  and  his  counsel  were  given  an  oppor- 
tunity to  except  to  it,  and  no  exception  was 
made  to  the  charge  because  it  did  not  state  to 
the  jury  that  such  evidence  was  onljr  admitted 
for  the  purpose  of  impeaching  said  witness,  nor 
was  any  such  charge  requested  of  me." 

This  testimony  was  properly  admitted  un- 
der the  statement  of  the  court,  and  appellant 
did  not  bring  himself  within  the  rule  of  the 
statute  by  which  he  could  take  advantage  of 
the  matter  in  regard  to  the  failure  of  the 
court  to  charge  with  reference  to  this  testl-, 
mony. 

[11]  It  is  also  contended  the  evidence  is 
not  sufficient  to-  support  the  conviction  of 
theft  from  the  person.  It  is  unnecessary  to 
repeat  the  evidence  In  this  connection.  It 
is,  we  think,  sufildent  to  show  that  appellant 
took  suddenly  from  the  pocket  of  Reagan  his 
property  and  refused  to  give  it  up.  Reagan 
shows  it  was  a  pocketbook  with  $10  and  two 
nickels  in  it  and  a  bottle  of  what  he  called 
medicine,  which  was  diluted  alcohol  prepared 
for  medicine  under  the  direction  of  his  phy- 
sician. Tills  was  denied  by  appellant's  side 
of  the  case.  We  think  the  evidence  is  sufiJ- 
clent  If  the  lury  beUeved  Reagan,  but  there 
is  other  testimony  which  corroborates  him. 
But,  l>e  that  as  it  may,  we  think  the  evidence 
is  sufficient  to  justify  the  verdict  of  the  Jurj' ; 
they  have  the  right  to  weigh  the  testimony 
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and  credibility  of  tlie  witnesses  and  pass  on 
those  matters. 

For  the  reasons  Indicated,  tbls  Judgment 
will  be  affirmed. 


HOUSE  ▼.  STATE.     (No.  S261.) 

(Oonrt  of  Criminal  Appeala  of  Texas.    Nor.  18, 
1914.) 

1.  Cbiminai.  Law  ({  e99»)— Tbiai/-Op«hikq 
Statement  fob  Dkfensb— Right. 

Under  Code  Or.  Proc.  1911,  art  .717, 
prescribing  the.  order  for  trial,  and  providing 
that  after  the  evidenre  of  the  state  ia  introdnced 
the  nature  of  the  defenses  relied  apon  shall  be 
stated  by  defendant's  counsel  and  the  facts  ex- 
pected to  be  proved  in  their  support,  it  is  er- 
ror to  refuse  permission  to  make  such  statement 
when  application  therefor  is  made  in  an  apt 
time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1655,  1656;  Dec.  Dig. 
{  699.*] 

2.  CBiMiRAi,  Law  «  699*)— Tbial— Opbwiko 
Statembi«t  bt  Defendants-Time. 

The  fact  that  defendant  had  put  two  char- 
acter witnesses  on  the  stand  before  offering  to 
make  such  statement  does  not  defeat  his  right  to 
make  the  statement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1655,  1666;  Dec.  Dig.  S 
e99.»] 

8.  Houicnis  (8  169*)— EviDENck— Pbkviotjs 
CONUUCT  OF  Deoeasbd — lu.  Wll.1.  Towabd 
Defendant. 

In  a  prosecntion  for  homicide,-  where  de- 
fendant contended  that  deceased  was  angry  with 
him  because  defendant  had  succeeded  in  winning 
a  young  lady  for  whom  both  had  been  rivals, 
while  tne  state  contended  that  the  ill  feeling 
was  caused  by  a  remark  made  by  defendant  con- 
cerning ft  sister  of  deceased,  but  that  it  had  been 
explained,  and  deceased  at  the  time  of  the  homi- 
cide bore  no  ill  will  toward  defendant,  defendant 
was  entitled  to  show,  as  a  circumstance  tend- 
ing to  support  his  version  of  the  difficulty,  that 
deceased  had'  urged  another  young  man  to  at- 
tempt to  go  with  the  young  lady,  offering  the  use 
of  bis  horse  aod  buggy  for.  such  purpose,  and 
stating  that  ne  would  stop  defendant  from  go- 
ing with  her  if  he  was  big  enougli,  and  ne 
thought  he  was,  which  statement  wias  commu- 
nicated to  defendant 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  il  341-350;  Dec.  Pig.  §  169.*] 

4.  Witnesses  (§  406*)— Contbadictobt  Stat»- 
MENTa—CoMPETEHCT— Other  Ofeenseb— De- 
tails. 

In  a  prosecntion  for  homicide,  where  de- 
fendant had  denied  having  had  an  altercation 
with  a  road  overseer,  even  though  the  state 
might  show  that  defendant  had  previously  been 
convicted  for  such  altercation,  it  was  error  to 
permit  all  the  details  of  that  transaction  to  be 
presented  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1276-1279;  Dec.  Dig.  |  406.*] 

5.  Homicide  (i  309*)— Irstbvctions— Mar- 
SLauohteb — Application  of  Facts. 

In  a  prosecution  for  homicide,  where  de- 
fendant had  previously  been  severely  besten  by 
two  odiers  and  contended  that  deceased  had  tak- 
en part  against  him  in  that  affray,  and  that 
just  Iwfore  the  homicide  deceased  made  a  sneer- 
ing reference  thereto  which  enra<red  defendant, 
who  thereupon  attacked  deceased  with  an  axe 
handle  and  killed  him,  defendant  was  entitled  to 
""  instructioii  applying  the  law  of  manslaughter 


to  the  acts  of  deceased  and  of  those  Whom  de- 
fendant claimed  were  acting  with  him. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §S  649,  660,  652-655 ;  Dec.  Dig.  f 
309.*) 

6.  Homicide  '  (S    309*)— Instbdctions— Man- 
SLAUGHTEB— Standpoint  of  Defendant. 

Where  the  state's  theory  was  that  deceased 
took  no  part  in  the  previous  affray  and  bore  no 
ill  will  to  deceased,  the  court  should  have  in- 
structed the  jury  that  they  should  consider  the 
Suestion  of  provocation  from  the  standpoint  of 
lie  defendant  as  the  facts  were  presented  to  his 
mind. 

[Ed.  Note.— For  other  caaea,  see  Homicide. 
Cent.  Dig.  H  649,  650,  662-655;  Dec  Dig.  { 
308.*] 

7.  Homicide  (I  290*)— Irstbuctions— Intent. 

Where  defendant  killed  deceased  by  strik- 
ing him  with  an  axe  handle,  which  was  ad- 
mittedly not  a  deadly  weapon,  and  claimed  that 
he  had  no  intent  of  killing  deceased,  he  was  en- 
titled to  an  instruction  as  to  the  law  of  White's 
Ann.  Pen.  Code  1911,  art  719,  which  provides 
that  where  a  homicide  occurs  under  the  influence 
of  sudden  passion,  but  by  the  nse  of  means  not 
in  their  nature  calculated  to  produce  death,  the 
person  killing  is  not  guilty  of  homicide  unless  it 
appears  that  there  was  an  intent  to  kill,  but  he 
may  be  convicted  of  any  grade  of  assault  and 
battery. 

(E3d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  595 ;  Dec.  Dig.  §  290.*] 

8.  Cbiminal  Law  (S  823*)— Appeai^Habm- 
ucas  Ebbobt-Instbuctions— Cube  by  Othkb 
Instbuctions. 

Where  defendant  contended  that  deceased 
had  participated  in  a  previous  affray  between 
defendant  and  two  others,  in  which  defendant 
was  severely  beaten,  and  that  at  the  time  of  the 
homicide  deceased  made  a  sneering  reference  to 
that  beating  which  enraged  defendant  so  that 
he  attacked  and  killed  deceased,  error  in  instruc- 
tions on  manslaughter,  which  limit  the  provoca- 
tion to  the  acta  at  the  time  of  the  kilting,  was 
cured  by  other  instructions  that  the  jury  should 
consider  all  the  facts  and  circumstances  in  eriT 
dence  in  regard  to  the  adequacy  of  the  provoca- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  1992-1996,  3168;  Dec. 
Dig.  {  823.*] 

Davidson;  3^  dissenting  in  part 

Appeal  from  District  C<Hirt,  McLennan 
County;   Richard  L  Munroe^  Judge. 

Sam  House  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded. 

Allen  Beadel,  of  Moody,  and  wnilains  ft 
WilUams,  of  Waco,  for  appellant  C.  E. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  3.  Appellant  was  convicted 
of  murder  in  the  second  degree ;  his  pnnish- 
ment  being  assessed  at  test  years'  confinement 
!ln  the  penitentiary. 

The  evidence  shows,  substantially,  that  ap- 
pellant and  deceased  were  young  men  llvlne 
In  the  same  sectidn  of  the  county,  and  had 
been  friends.  Prior  to  the  trouble  which  re- 
sulted In  the  death  of  the  deceased,  a  young 
lady  came  to  the  neighborhood  and  taught 
I  school.  Defendant  and  deceased  became  ri- 
vals for  her  affection ;   appellant  winning  In 
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the  race.  This  angered  tbe  deceased,  and 
was  the  cause  of  Ul  will  on  tbe  part  of  the 
deceased.  About  a  week  or  ten  days  before 
the  fatal  trouble,  appellant  was  invited  to  a 
social  gathering  where  deceased  and  the  Irwin 
boys  attended.  The  evidence  tends  to  show 
that  he  was  invited  to  attend  with  a  view  of 
having  trouble  that  did  actually  occur  at 
tbe  social  function  in  which  the  Irwin  boys 
gave  appellant  a  pretty  severe  beating.  It 
was  an  issue  on  tbe  trial  whether  the  deceas- 
ed was  in  this  or  not  as  a  particii>ant.  Ap- 
pellant's testimony  shows  be  was,  and  that, 
when  appellant  had  one  of  tbe  Irwin  boys 
down,  deceased  caught  bim  by  the  hair  and 
pulled  him  off,  to  tbe  end  tiiat  the  Irwin 
boys  might  have  the  advantage,  which  they 
seem  to  have  secured  after  this  act  on  the 
part  Of  deceased.  The  state  sought  to  deny 
this.  This  made  an  issue  on  this  particular 
question.  A  few  days  subsequently  appel- 
lant and  bis  brother  went  to  tbe  town  of 
Moody  at  tbe  request  or  command  of  their 
father  to  bny  a  plow,  have  some  blacksmith 
vrotk.  done^  and  porcbase  an  axe  handle. 
While  waiting  for  tbe  work  at  tbe  black- 
smith shop,  deceased  and  a  friend  drove  Into 
town.  Tbe  Inference  is  fully  and  fairly  de- 
ducible  that  neither  deceased  nor  appellant 
expected  to  meet  each  other  in  town.  About 
12  o'clock  appellant  and  his  brother  and  an- 
other young  man  were  talking.  The  deceas- 
ed and  his  friend  passed  them.  Deceased 
asked  bim  bow  he  felt  by  now.  The  wounds 
Inflicted  by  tbe  Irwin  boys  and  deceased,  if 
he  was  engaged  in  It,  bad  not  healed;  be 
was  still  suffering  from  that  beating.  He 
says  that  when  deceased  spoke  to  bim,  nsing 
the  language  mentioned,  he  did  it  In  a  sneer- 
ing way,  and  that  he  immediately  followed 
and  struck  him  twice  wlQi  tbe  axe  handle 
on  tbe  bead.  Some  of  the  witnesses  say  that 
he  struck  three  times,  once  after  deceased 
fell  to  tbe  sidewalk.  There  Is  a  great  deal  of 
testimony  introdoced  In  regard  to  this  i>ar- 
Ucnlar  question  as  to  whether  two  or  three 
licks  were  struck,  and  whether  deceased  was 
down  wben  one  of  tbe  licks  wa^  struck. 
Those  are  matten  about  which  the  tesU- 
moiy  raised  the  Issne.  Appellant  said  that 
he  was  angei^ed  and  oatraged  at  the  previons 
beating  given  bim,  and,  knowing  that  deceas- 
ed was  engaged  '<  it,  tbat  the  remark  made 
to  him  by  deceased  as  he  passed  bo  outraged 
him  tbat  bt  piooeeded  to  assault  htm.'  It  is 
agreed. that  the  axe  baodle  was  three,  feet 
long  and  weighed  one  pound  and  nine  ounces. 
This  is  a  sufficient  statement  of  tbe  case,  'we 
.  think,  to  bring  In  review  the  matters  thought 
necessary  to  be  discussed.    , 

[1]  Tbe  first  bill  of  exertions  was  reserv- 
ed to  the  refusal'  of  the  court  to  permit  ap- 
pellant to  make  a  statement  to  the  Jury,  as 
authorized  by  tbe  statute  of  bis  side  jof  the 
case,  as  to  tiie  testimony  whldi  woold  be  In- 
tndnoed.  The  bill  redtes  t&e  following:  Aft- 
er a  atatepiept  by  tbe  attorneys  to  tbe  effect 
above  mcQtjlaneA.  the  oomrt  etated:  .    . 


'.'It  is .  not  outomary,  and  that  has  not  -been 
tbe  practice.  Mr.  Williams:  But  It  is  the  stat- 
ute. The  Court:  I  do  not  feel  like  doinj!  that; 
it  is  not  practiced  anywhere  tbat  t  know  of. 
Mr.  McNamara:  This  is  not  the  time  for  it, 
even  if  we  followed  that  rule.  Mr.  Williams: 
We  put  on  two  character  witnesses.  I  am  not 
trying  to  do  anything  unusual.  It  is  the  plain 
letter  of  the  statute.  The  Court;  I  will  over- 
rule the  plain  letter  of  the  statute.  You  will 
have  plenty  of  time. to  argue  tiie  case  when; the 
evidence  is  in." 

This  bill  is  signed  without  quallflcation. 
Among  other  things,  the  statute  provides  that 
the  Indictment  shall  be  read,  to  tbe  Jury  by  tbe 
district  or  county  attorney,  special  pleas,  If 
any,  shall  be  read  by  defendant's  counsel,  and, 
if  the  plea  of  not  guilty  is  relied  upon.  It 
shall  be  stated ;  tbat  counsel  prosecuting  for 
the  state  shall  inform  the  Jury  as  to  the  na- 
ture of  the  accusation  and  the  facts  which 
are  expected  to  be  shown  by  the  state.  Tbe 
testimony  on  tbe  part  of  tbe  state  shall  be 
introduced.  Tbe  nature  of  tbe  defenses  relied 
upon  shall  be  stated  by  counsel  for  the  de- 
fendant, and  the  facts  expected  to  be  proved 
In  their  support  The  testimony  on  the  part 
of  the  defendant  shall  be  introduced,  and  re- 
butting testimony  may  be  offered  on  the  part 
of  the  state  and  the  defendant  Just  what 
effect  to  give  this  statute  with  reference  to 
these  matters  has  not  been  definitely  settled. 
It  has  been  discussed  slightly  in  Holsey  t. 
State,  24  Tex.  App.  86,  S  a  W.  523.  In 
that  case  it  was  held  that,  where  the  prosecu- 
tion had  failed  to  make  a  statement  to  the 
Jury  of  tbe  state's  case,  it  was  not  reversible 
unless  it  was  made  to  reasonably  appear  tbat 
injury  bad  been  done  tbe  accused  by  such 
failure.  In  Owen  v.  State,  52  Tex.  Cr.  R.  at 
pages  67,  68,  105  S.  W.  613,  tbe  question  was 
again  discussed.  In  tbat  case,  as  in  this,  tbe 
accused  requested  tbe.  court  tbat  be  be  al- 
lowed to  state  to  tbe  Jury,  in  substance,  bis 
defenses  in  order  that  ^be  Jury  might  be  in- 
formed of  tbe  nature,  character,  and.  extent 
of  it  That. was  out  of  the  due  or.der.of  tbe 
trial  in  that  case,  as  provided  in. the  statute 
(article  717  of  the  present  Revised  Code  of 
Criminal  Procedure);  but  in  this  particular 
case  tbe  bill  shows  tbat  appellant  insisted 
upon  his  right  to  make  a  statement  to  tbe 
Jury  ae.  authorized  by  tbe  statute  at  Uie 
proper  time ;  tbat  is,  after  tbe  state  had  fln- 
Ished  its  testimony.  It  was  stated  in  the 
Owens  Case,  supra,  there  was  nothing  In  the 
bin  to  make  it  appear  that  in  the  due  order 
of  the  proceeding  appellant, offered  to. make 
the  statement  at  tbe  time  authorized  by  the 
statute,  or  tbat  the  court  refused  to.'  bear  a 
statement  or  permit  it  to  go  to  the  Jury  as 
provided  by  the  stfitute.  The  court  then 
says: 

"If  it  had  been  offered  at  the  proper  time,  we 
would  prelsnme,  in  the  Absence  of  the  contrary 
showing, '  that  tbe  conrt"  would  have '  iwrmitted 
the  statement '.to  have  been  made.  As  the  bill 
presents  the  ma;l^er,  we- do  not  feel  called  upon 
to  decide,  what  would  be  the  effect  of  a  refusal 
at  the  proper  time  to  hear  such  statement ;  but 
in  passing,  however,  we  would  state  wherever 
tba.Htstute.piQvide»a  matter  that  max  redovod 
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to  the  beneSt  of  the  accused  on  bis  trial,  or  that 
is  authorized  in  his  behalf,  snch  proTision  of 
the  statute  should  be  complied  with  and  enforc- 
ed. Whatever  the  courts  may  think  about  such 
proceedings,  the  Legislature  has  so  provided, 
and  the  sate  rule  is  to  follow  statutory  enact- 
ments. To  say  the  least  of  it,  it  will  avoid  ques- 
tions for  decision  upon  appeal  without  any  ne- 
cessity for  such  questions." 

By  tlie  bin  It  Is  shown  that  the  appellant 
insisted  upon  It,  we  think,  In  ample  time  and 
in  the  due  order  of  trial  as  required  by  the 
statute. 

[2]  There  Is  but  one  qnaliflcation  to  be 
made  to  the  statement,  and  that  Is  two  wit- 
nesses for  the  defendant  had  been  intro- 
duced as  to  bis  general  reputation,  or  what 
the  bin  calls  "character  witnesses."  We 
think  this  does  not  interfere  with  the  right 
of  appellant  to  make  a  statement  as  to  the 
facte  of  the  case.  He  Insisted  upon  It,  de- 
manded it,  reserved  bill  of  exceptions  because 
he  was  not  awarded  the  plain  statutory  priv- 
ilege, or  right.  We  suppose  the  statute  meant 
something  when  It  authorized  the  defendant 
to  make  a  statement  of  his  case  to  tbe  jury 
before  Introducing  his  evidence,  otherwise 
the  Legislature  would  not  have  enacted  It 
It  was  enacted  to  be  observed  and  not  Ignor- 
ed.   The  court  says: 

"I  will  overrule  the  plain  letter  of  the  stat- 
ute. You  will  have  plenty  of  time  to  argue 
tbe  case  when  the  evidence  is  in." 

The  court  should  not  have  "overruled  the 
plain  letter  of  the  statute,"  but  should  have 
enforced  "the  plain  letter  of  the  statute." 
Statutes  are  made  for  enforcement  and  to  be 
observed,  and  not  to  be  overridden  and  nulli- 
fied. The  Legislature  must  have  thought  that 
It  was  worth  while  to  enact  this  statute,  and 
that  It  was  according  the  accused  a  right 
to  be  heard  as  to  the  nature  of  his  evidence 
to  be  Introduced  before  It  was  Introduced. 
This  iB  not  a  case  of  a  failure  to  ask  or  a 
waiver  of  his  right,  but  rather  a  strenuous 
Insistence  that  his  rights  be  observed  and 
be  accorded  him.  Whenever  this  provision  is 
sought  to  be  used  by  defendant  at  proper 
time,  the  court  should  permit  it 

[3]  The  second  bill  is  very  lengthy,  and  we 
think  not  necessary  to  be  repeated.  It  may 
be  stated  from  the  contents  of  this  hill  that 
tbe  trouble  bad  arisen  between  deceased  and 
appellant  with  reference  to  the  young  lady 

'  whose  affections  the  appellant  had  succeeded 
in  obtaining  to  ttie  extent  that  he  had  be- 
come'engaged  to  marry  her.  This  seems  to 
have  angered  the  deceased  and  been  the 
cause,  at  least  the  initial  cause,  of  subsequent 
troubles  between  them.  This  bill  shows.  In 
this  connection,  that  he  proposed  to  show  by 
the  witness  Myers  that  deceased  came  to  him 

■  in  July,  1913,  and  wanted  him  to  pay  at- 
tention to  tbe  young  lady  so  as  to  prevent 
appellant  from  going  with  her;  and  he  fui^ 
ther  stated  to  Myers  that  he  (deceased)  In- 
tended to  stop  appellant  from  going  with  her 
if  he  was  big  enough,  and  he  thought  be  was. 
Tbe  court  stated  that  this  was  not  a  threat 


I  communicated  or  uncommunlcated.  Appel- 
lant's counsel  stated  it  was  admissible  for 
the  purpose  of  showing  motives  and  feelings 
of  deceased  against  defendant.  The  court 
then  sustained  the  objection,  whereupon  ap- 
pellant took  the  further  exception: 

"We  except  and  contend  that  it  is  admissible 
for  the  reasons  stated,  and  that  it  is  prejudicial 
error  for  the  court  to  reject  the  testimony." 

It  was  further  stated  by  counsel  at  the 
time  that  they  could  prove  these  facts  by 
this  witness  If  he  was  permitted  to  testify. 
It  was  then  offered  to  be  proved  by  Myers 
that  deceased,  about  seven  months  before  tbe 
homicide,  tried  to  persuade  the  witness,  who 
was  then  a  young  single  man,  to  pay  atten- 
tion to  the  young  lady  in  question,  and  offer- 
ed blm  his  horse  and  buggy  for  that  puriMse 
at  any  time  he  might  desire  to  use  It  and 
in  this  connection  stated  to  the  witness  that 
he  was  going  to  stop  defendant  from  court- 
ing and  t>aylng  attention  to  tbe  young  lady 
if  he  was  big  enough  to  do  so,  and  he  thought 
he  was,  and  that  this  conversation  was  com- 
municated to  defendant  prior  to  the  homi- 
cide. Also,  in  this  connection,  appellant  calls 
the  court's  attention  to  the  evidence  In  the 
case  showing  that  both  young  men,  defend- 
ant and  deceased,  were  in  love  vfith  the 
young  lady  In  question,  and  both  liad  courted 
her  and  made  love  to  her,  and  defendant  had 
proposed  marriage  and  had  been  accepted. 
The  deceased  had  substantially  t>een  discard- 
ed. Appellant's  contention,  and  he  so  tes- 
tifies, was  that  some  weeks  before  the  h<Mn- 
Icide  deceased,  with  three  or  four  young 
men,  invited  him  to  a  Singing  one  night 
where  he  was  without  friends,  and  had  all 
jumped  on  him  and  beat  lilm  severely,  aiid 
had  thereafter  stated  that  defendant  had 
only  gotten  one  beating  and  tliat  he  had  to 
take  another  one  still  by  each  one  of  the 
boys  involved.  Defendant  further  testified 
that  on  the  day  of  the  homicide  deceased,  in 
company  with  another,  was  following  him 
around  the  town  of  Moody  and,  as  he  thought 
and  believed,  was  seeking  an  opportunity  to 
beat  him ;  that  he  avoided  him  several  times, 
but  finally,  just  before  the  homicide,  deceas- 
ed passed  him  and  made  tbe  remark,  "How 
are  you  feeling  by  tiSa  t^e";  that  the  re- 
marie  was  made  with  a  sneer,  and  d^iendant 
so  construed,  and  that  it  had  reference  to 
bis  having  been  previously  beaten  and  was 
Intended  as  an  InsultUng  renark;  and  that 
he  followed  and  immedlBtefy'  'struck  deceas- 
ed with  tbe  axe  handle.  The  state  contend- 
ed tliat  deceased  had  not  assisted  in  giving 
appellant  the  beating  at  the  singing  function, 
and  that  any  talk  or  threats  made  by  the 
deceased  grew  out  of  some  alleged  talk  that 
defendant  Iiad  made  abovt  deceased's  sister ; 
and  the  state's  theory  was  also  that  deceased 
was  not  even  mad  at  the  defendant  and  at 
the  time  of  the  diflloulty  wats  Ms  fiiwid,  and 
pulled  the  other  boys  off  of  lilm,  and  had 
taken  no  part  in  the  fight  I%e  defendant's 
theory  was  that  deceased  was  mad  at  him, 
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and  the  real  cause  of  his  madness  was  jeal- 
ousy with  reference  to  the  young  lady,  In  the. 
race  for  whose  affections  they  had  been 
engaged,  and  In  which  race  the  appellant 
bad  come  otf  vlctorloua 

In  this  condition  appellant  offered  the  tes- 
timony set  out  by  the  witness  Myers.  The 
state  objected  without  assigning  any  reason, 
the  defendant  contending  that  It  was  admis- 
sible for  the  purpose  of  showing  motlTes  and 
feelings  of  deceased  towards  defendant  and 
for  general  purposes  of  the  case.  We  are 
of  opinion  tMt  appellant's  contention  is  cor- 
rect It  was  his  side  of  the  case.  The  state 
had  introduced  evidence  of  mottves  agaiast 
the  defendant,  that  be  bad  made  some  re- 
marks about  the  sister  of  deceased,  and  about 
which  be  and  deceased  had  had  some  talk 
and  which  bad  been  denied  by  appellant,  and 
he  thought  deceased  bad  accepted  the  state- 
ment as  true,  but  the  defendant  proposed  to 
meet  all  this  testimony  by  showing  the  real 
reason  of  the  trouble — because  he  (defend- 
ant) had  won  the  affections  of  the  young 
lady  In  question,  and  deceased  bad  become 
mad  about  It  and  Jealous — and  also  to  ex- 
plain bis  reasons  for  believing  that  deceased 
was  engaged  in  these  difficulties  and  trouDles 
with  the  Irwin  boys  and  seeking  to  Induce 
the  other  young  men  to  use  his  horse  and 
buggy  and  Interfere  between  appellant  and 
his  young  lady  sweetheart  We  think  this 
testimony  clearly  admissible,  and  see  no  rea- 
son why  It  should  not  have  gone  to  the  Jury. 
It  would  have  put  a  different  light  on  the 
testimony  in  favor  of  appellant,  had  the  Jury 
believed  It,  and  would  have  been  an  Inducing 
cause  for  them  to  believe  appellant's  side, 
that  deceased  was  engaged  In  these  troubles 
against  bim. 

[4]  Another  bill  recites  that  the  county 
attorney,  (xoss-ezamlning  the  appellant,  asked 
him  If  he  had  not  had  a  fight  with  a  road 
overseer  named  Edgar  Holt,  and  if  be  bad  not 
drawn  a  stick  of  cordwood  on  him.  Appel- 
lant denied  this;  and  further  he  asked  blm 
if  said  road  overseer  "hp-d  not  warned  him 
to  work  the  road,  and  if  he  had  not  refused 
to  ga  Some  of  this  appellant  denied.  He 
then  asked  appellant  If  he  had  not  paid  a 
line  for  not  working  the  road.  Appellant 
answered:  "Yes,  I  paid  a  fine  for  not  work- 
ing the  road.  I  paid  my  road  tax."  The 
state  then  Introduced  as  a  witness  the  road 
overseer  and  went  into  quite  a  lengthy  de- 
tail of  the  facts,  conversations,  and  circum- 
stances and  details' of  what  occurred  between 
himself  and  the  defendant  when  they  were 
talking  about  appellant  not  working  the 
road.  Under  the  case  of  Williamson  v. 
State,  1«7  S.  W.  3«0,  recently  decided  by  this 
court.  In  an  opinion  by  Judge  Harper,  It  was 
held,  where  the  defendant  puts  in  a  request 
for  suspended  sentence,  that  the  state  may 
Inqnlre  If  he  had  been  arrested  or  prosecuted 
tor  any  of  these  small  offenses  that  would 
not  be  available  to  inq^eacb  his  general  rep- 
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utatlon  otherwise.  Without  going  Into  a  dis- 
cussion of  that  question  here,  we  are  of 
opinion  that  this  bill  of  exception  shows  er- 
ror, in  that  it  permitted  the  county  attor- 
ney to  go  Into  all  the  facts  and  details  of  the 
little  trouble  that  occurred  between  the  road 
overseer  and  defendant  as  If  defendant  was 
then  on  trial  under  a  plea  of  not  guilty  In 
a  prosecution  for  not  working  the  road.  The 
state,  under  the  authority  cited,  might  prove 
the  fact  ttiat  he  had  paid  a  fine  or  had 
been  arrested  for  it  or  convicted  for  It  as  the 
case  may  be;  but  this  would  not  authorize 
the  state  to  turn  aside  and  go  Into  all  the 
details  of  that  transaction  In  the  trial  of 
this  case.  Under  all  the  authorities,  this 
would  not  be  permissible. 

[5]  The  charge  of  the  court  is  vigorously 
assailed  from  two  standpoints:  First,  inac- 
curacies In  regard  to  the  charge  on  man- 
slaughter ;  and,  second,  on  intent.  The  court 
In  his  charge  gave  the  following: 

"The  provocation  must  arise  at  the  time  of 
the  commission  of  the  offense^  and  tliat  the  pas- 
sion is  not  the  result  of  a  former  provocation. 
The  act  must  be  directly  caused  by  the  passion 
arising  out  of  the  provocation,  if  any,  at  the 
time  of  tbe  killing.  It  is  not  enough  that  the 
mind  is  merely  agitated  by  tbe  passion  arising 
from  some  other  provocation,  or  a  provocation 
given  by  some  person  or  persons  other  than  the 
party  killed." 

Many  objections  were  urged  to  this  charge. 
The  provocation  arising  at  the  time  could 
hardly  be  sufficient  to  be  considered  adequate 
cause;  but  taken  In  the  light  of  preceding 
circumstances  and  troubles,  it  was  sufficient 
and  required  a  charge  on  manslaughter, 
which  the  court  gave,  submitting  that  issue. 
The  facts  show,  from  the  defendant's  stand- 
point, that  there  had  been  a  series  of  provo- 
cations and  insirits  and  threats  and  abuses 
from  deceased  towards  appellant,  running 
back  a  period  of  some  months.  Ten  days 
before  the  homicide,  deceased  and  some  other 
young  men  had  committed  an  assault  upon 
and  gave  appellant  a  very  severe  beating. 
On  the  day  of  the  homicide  deceased  and  an- 
other young  man,  whom  appellant  regarded 
as  one  of  deceased's  friends  and  belonging  to 
the  same  crowd,  were  following  appellant 
around  the  town  of  Moody  seeking  a  meeting 
for  the  purpose  of  bringing  on  another  dif- 
ficulty with  him,  as  he  believed,  in  harmony 
with  the  threats  he  had  heard  as  coming 
from  deceased  against  him.  Deceased  passed 
and  Insultingly  referred  to  the  former  beat- 
ing he  had  gotten,  etc.  This  Is  appellant's 
statement  of  tbe  facts  and  circumstances 
bearing  upon  the  manslaughter  Issue,  in  part 
at  least  This  was  defendant's  side  of  It, 
and,  tn  view  of  these  matters,  the  court 
should  have  Instructed  tbe  Jury  without  Urn- 
ItlBg  the  provocation  to  the  time  of  the  dif- 
ficulty, and  also  sliould  have  iBclnded  tiiese 
provocations  given  by  other  persons.  They 
all  occurred,  and  nsder  defendant's  theory 
deceased  was  a  participant  in  those  transac- 
tions, and  aecessarily  Involved  In  them,  and 
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in  bis  mlod  associated  with  the  same.  What- 
ever the  court  may  think  of  the  testimony, 
this  was  defendant's  side  of  it,  and  he  had 
a  right  to  have  the  Jury  pass  on  the  law  and 
tlie  case  from  bis  standpoint.  Therefore  we 
are  of  opinion  that  the  court  erred  In  this 
portion  of  his  charge,  because  defendant  had 
the  right  to  have  the  manslaughter  question 
looked  at  In  the  light  of  all  these  matters, 
and  under  these  provocations  given  by  other 
parties  and  in  connection  with  it  This 
charge  of  the  court  eliminated  all  those  mat- 
ters. We  understand  the  rule  to  be  that, 
where  there  is  evidence  that  some  other  per- 
son or  persons  acted  in  conjunction. with  de- 
ceased in  giving  provocations,  it  is  error  for 
the  court  to  prevent  a  consideration  by  the 
Jury  of  the  provocations  given  by  some  other 
than  the  party  killed.  See  Byrd  v.  State, 
39  Texas  Cr.  R.  614,  47  S.  W.  721 ;  Garcia  v. 
State,  156  S.  W.  039.  While  the  other  par- 
ties, except  one,  were  not  present  at  the  time 
of  the  difficulty,  yet  the  present  difficulty, 
tbe  one  resulting  In  the  homicide,  can  be 
looked  to  through  these  antecedent  circum- 
stances, and  they  could  not  be  properly  look- 
ed at  with  the  other  parties  eliminated.  In 
other  words,  the  court  was  in  error  in  lim- 
iting all  those  matters  to  the  provocation  to 
deceased  alone,  and  at  the  time  of  the  hom- 
icide, for  the  facts  show  in  tbe  previous  dif- 
ficulties other  parties  were  acting  with  him. 
It  was  an  issue  that  other  parties  were  en- 
gaged in  the  previous  troubles,  and  the  court 
should  have  properly  so  charged  the  Jury. 

[S]  We  desire  to  call  tbe  court's  attention 
here  to  tbe  fact  that  there  was  a  failnre  to 
Instruct  the  Jury  to  view  these  facts  and  cir- 
cumstances from  the  standpoint  of  tbe  de- 
fendant It  was  a  sharp  ipsue  made  by  the 
state  as  against  the  defendant's  theory,  and 
defendant's  theory  against  that  of  tbe  state 
with  reference  to  all  these  mattera  There- 
fore we  think  it  became  necessary,  under 
tbe  peculiar  circumstances  of  tUs  case,  for 
the  Jury's  attention  to  be  called  to  the  fact 
tliat  they  should  look  at  these  matters  from 
tbe  standpoint  of  the  defendant  as  tbey  were 
liresented  to  bis  mind,  as  Inducing  cause  to 
do  what  be  did. 

[7]  There  is  another  very  serious  question 
in  tbe  case  involving  intent  Appellant 
swore  positively  that  be  did  not  intend  to 
kill  deceased,  bad  no  idea  of  killing  him,  and 
that  It  was  one  of  those  sudden  impulses  that 
grew  out  of  the  environments  already  detail- 
ed and  so  presented  to  his  mind  ttiat  it  en- 
raged him  at  the  time,  and  be  struck  with 
the  axe  handle.  That  it  resulted  disastrously 
and  in  the  death  of  tbe  deceased,  it  la  true; 
but  appellant  swears  he  did  not  intend  to 
kill  bim,  and  tbe  evidence  is  uncontroverted 
that  it  was  not  a  deadly  weapon  per  se,  and 
therefore  the  Intuit  became  a  very  serious 
question  in  tbe  case.  The  court  should  have 
Instructed  tbe  Jury  pertinently  that.  If  there 
was  no  intent  to  kill,  they  should  acquit  of 


any  degree  of  homlolde.  Tbe  court  did  sub- 
mit the  theory  of  intent  to  the  Jury  of  pre- 
sumption from  the  use  of  a  weapon  under 
article  717  of  White's  Annotated  Penal  Code. 
That  article  reads  this  way: 

"Tbe  instrument  or  means  by  which  a  homi- 
cide is  committed  are  to  be  taken  into  consider- 
ation in  judging  of  the  intent  of  the  party  of- 
fending; if  the  instrument  he  one  not  likely 
to  produce  death,  it  is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  manner  in 
which  it  was  used  such  intention  evidently  ap- 
pears." 

Tbe  court  should  also  have  given  article 
719  of  White's  Annotated  Penal  Code.  It 
reads  thus: 

"Where  a  homicide  occurs  under  the  influence 
of  sudden  passion,  but  by  the  use  of  means  not 
in  their  nature  calculated  to  produce  death,  the 
person  killing  is  not  deemed  guilty  of  tbe  homi- 
cide unless  it  appear  that  there  was  an  inten- 
tion to  kill,  but  the  party  from  whose  act  the 
death  resulted  mav  be  prosecuted  for  and  con- 
victed of  any  grade  of  assault  and  battery." 

The  court's  charge  upon  this  subject  la 
predicated  upon  the  presumption  arising 
from  tbe  use  of  tbe  weapon.  If  the  intention 
was  not  to  kill.  It  is  not  to  be  presumed  that 
he  intended  to  kill,  unless  that  intmtion  evi- 
dently appears.  This  is  statutory.  Appel- 
lant asked  a  charge  submitting  the  question 
of  intent  from  a  broader  standpoint:  That 
if  he  did  not  intend  to  kill,  under  the  circum- 
stances of  this  case,  then  the  jury  would  ac- 
quit of  bomidde.  This  question  was  decided, 
as  contended  for  by  appellant  in  Fitch  v. 
State,  37  Tex.  Cr.  R.  600,  36  S.  W.  584;  Dan- 
forth  v.  State,  44  Tex.  Cr.  E.  105,  69  S.  W. 
159;  Shaw  v.  State,  84  Tex.  Cr.  R.  435,  31 
S.  W.  381;  Patterson  v.  SUte,  60  S.  W.  557. 
Judge  Hurt  wrote  tbe  opinion  in  tbe  Fitcb 
Case.    In  tliat  case  tbe  facts  show: 

"The  stick  was  about  3%  or  4  feet  long,  and 
2  or  2^  inches  in  diameter,  and  was  a  part  of 
a  seasoned  rail,  and  would  weigh  3  or  4  pounds. 
When  defendant  stooped  to  pick  it  up,  only 
about  a  foot  of  it  was  visible;  tbe  rest  was  in 
the  kiln.  Richey  was  unconscious  from  the  time 
be  was  struck.  He  lived  about  an  hour  and  a 
half." 

In  this  case  the  homldde  occurred  under 
somewhat  similar  circumstances,  except  in 
tbe  Fitch  Case  tbe  Instrument  or  weapon 
used  was  much  larger  and  heavier  than  tbat 
used  by  appellant.  The  one  used  by  appel- 
lant was  an  axe  handle  three  feet  long, 
weighing  one  pound  and  nine  ounces.  Quot- 
ing from  Judge  Hart's  opbilon,  we  And  this 
language: 

"If  the  instrument  or  means  used  t>e  not  like- 
ly to  produce  death,  we  are  not  permitted  to 
presume  that  death  was  designed,  unless,  from 
tbe  manner  in  which  it  was  used,  the  intent  to 
kill  evidently  appears.  But  let  us  suppose  that 
the  instrument  be  one  likely  to  produce  death, 
the  jury  may  infer  therefrom  the  intention  to 
kill ;  but  still  It  is  a  question  for  the-  jury  as 
to  whether  the  intention  to  kill  existed  or  not. 
It  does  not  follow  that,  in  every  killing  or  homi- 
cide committed  with  an  instrument  likely  to 
piroduce  death,  the  intention  to  kill  eziated. 
The  fact  of  the  intention  to  kill  must  be  estab- 
lished. This  can  be  done,  however,  by  the  char- 
acter of  the  instrument  or  weapon  used.  If  it 
is  likely  to  produce,  death,  tbe  jury  would  be 
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warranted  In  finding  an  intention  to  kill;  bat, 
as  a  matter  of  law,  this  is  not  tlie  caae.  It  ia 
still  a  question  of  fact  for  the  jnr^.  Tlie  in- 
strument used  in  tliis  case  was  a  stick  of  wood 
or  piece  of  rail,  about  three  or  four  feet  long 
and  about  two  inches  in  diameter,  and  weigh- 
ing three  or  four  pounds.  Now,  can  the  oonrt 
assume  that  it  was  a  deadly  weapon,  and  from 
that  assumption  infer  absolutely  the  intention 
to  kill,  and  withhold  that  question  from  tne 
jury?  We  think  not.  We  are  of  opinion  that 
the  court  should  have  submitted  this  question 
to  the  jury.  This  was  not  done.  Counsel  for 
appellant  requested  instructions  bearing  npon 
this  qnestion,  wldch  were  refused." 

Judge  Hurt,  In  another  pert  oC  the  opin- 
ion, uses  this  lan^age: 

"Under  this  state  of  ease,  to  constitute  mur- 
der or  manslaughter,  must  the  party  intend  to 
kill?    We  answer  that  he  must 

Patterson  t.  State,  and  other  cases  cited,- 
are  in  direct  line  and  consonance  with  the 
Fitch  Case.  The  court,  we  think,  should  not 
have  confined  the  intent  to  presumption  in 
regard  to  the  killing,  but  should  have  in- 
stmcted  the  Jury  plainly,  Independent  of  the 
statutes  quoted,  that,  b<^ore  they  would  be 
warranted  to  find  appellant  guilty  of  the 
bomicide  under  the  circumstances  of  this 
case,  they  must  find  that  he  intended  to  kllL 

For  the  errors  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

[S]  The  majority  are  of  opinion  and  hold 
tbe  charge  on  manslaughter  as  given  is  suffi- 
cient. Inasmuch  as  tbe  court  in  a  subsequent 
jtaragraph  instructed  tbe  Jury  to  consider  all 
tbe  facts  and  circumstances  In  evidence  in 
r^ard  to  the  adequacy  of  the  provocation, 
except  that  be  ought  in  said  charge  to  have 
applied  tbe  law  to  ,acts  of  deceased  and  those 
acting  with  lilm. 


JOHNSON  V.  STATE.    (No.  3258.) 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  4, 
1914.    Rehearing  Denied  Dec.  2,  1914.) 

1.  intoxicatiwo  iixquors  (j  6*)— poweb  of 
Stats  to  Defik*  Offenses. 

The  Legislature  may  pass  laws  defining  of- 
fenses for  new  conditions  arising  under  the  pro- 
bibition  law,  to  aid  in  the  prevention  of  illegal 
sales. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  }  4 ;  Dec.  Dig.  i  6.*] 

2.  iRTOXICATnia  LlQDOIIfl   (§  14*)— Pbohibi- 
TIOR  TKBBITOBT — STATtlTBS— VALiDrrr. 

The  Allison  Act  (Acts  33d  Leg.  Ex.  Sees. 
c.  31),  prohibiting  the  shipment  of  intoxicating 
liquors  into  prohibition  territory,  is  constitu- 
tional. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  16;    Dec  Dig.  I  14.*] 

3.  IHTOXIOATINO     LlQUOBS     (I     20S*)— TBANS- 
POBTATIOW    INTO    PBOHIBITIOR    TEBBITOBY — 

INDICTMKNT— RxqcisrrEB. 

An  indictment  charging  the  transportation 
and  delivery  of  intoxicating  liquor  in  prohibi- 
tion territory,  which  alleges  that  on  a  designat- 
ed date  an  election  was  held  under  proper  au- 
thority and  that  prohibition  was  adopted,  was 
sufficient  without  -naming  the  variona  voting 
precincts  in  the  county. 

[Ed.  Note.— For  other  oases,  see  Intoxicating 
tlqnom.  Cent.  Dig.  «  226;  Dec.  Dig.  |  205.»1 

■I  I  , ;  r     "  .  I    111      ■        1         .t — II        '        II — J      ■  — : — ; ■  — '      '    -        .     i.     ' 

•For  Oilier  cas«s  see  ume  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


4.  InDICTUENT  ARD  IlTFOBMATIOir  (|  125*)— 
DUPLIOITT. 

An  indictment  charging  conjunctively  a 
violation  of  Allison  Act,  {  4,  making  it  unlawful, 
except  as  otherwise  provided,  for  any  person 
to  ship,  transport,  carry,  or  deliver  intoxicating 
liquors  to  any  other  person  in  prohibition  ter- 
ritory, charges  but  one  offense,  committed  in 
any  one  of  tiie  ways  specified. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S§  834-400;  Dec. 
Dig.  S  125.*] 

6.  CBiiaNAL   Law    ({  404*)— Dkuonbtbative 

Evidence}— Admisbibilitt. 

Where,  on  a  trial  for  carrying  into  prohi- 
bition territory  intoxicating  liquor,  there  was 
evidence  that  a  valise  containing  whisky  was 
the  property  of  accused,  and  that  he  had  trans- 
ported the  same  into  prohibition  territory  from 
a  point  in  the  state,  the  action  of  the  court 
in  allowing  the  district  attorney  to  open  the 
valise  in  the  presence  of  the  jury,  and  introduce 
it  and  the  whisky  contained  therein  in  evi- 
dence, was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  873,  891-883,  1457;  Dec. 
Dig.J404.*l 

6.  iNToxicATino  LiQuoBS  (i  231*)^Vioi:^Tion 
OF  Pbohibition  Law— Evidincx— Adiubsi- 
bilitt. 

On  a  trial  for  carrying  intoxicating  liquor 
into  prohibition  territory,  the  testimony  of  an 
officer,  seizing  a  valise  of  accused  which  he  had 
carried  into  the  prohibition  territory,  that  the 
bottles  in  the  valise  contained  whisky,  was  ad- 
missible. 

[Ed.  Note.— For  other  canes,  see  Intoxicating 
Liquors,  Cent  Dig.  S  291 ;   Dec.  Dig.  {  23L*] 

7.  CBiiaiTAi,  IiAW  (8  838*)— EviDBKCK— Rele- 
vancy. 

Where,  on  a  trial  for  carrying  into  prohibi- 
tion territory  intoxicating  liquor,  the  evidonco 
clearly  showed  that  a  valise  containing  bottles 
of  whisky  was  carried  into  the  territory  by  ac- 
cused, the  testimony  ot  an  officer  that  he  saw  a 
third  person  go  to  a  negro  coach,  and  saw  a 
negro's  arm  handing  the  valise  out  to  him, 
and  that  when  the  third  person  saw  the  officer 
he  threw  the  valise  under  tbe  coach,  was  admis- 
sible as  against  the  objection  that  it  was  not 
shown  that  accused  handed  tbe  valise  to  tbo 
third  person ;  the  evidence  excluding  every  other 
reasonable  hypothesis  than  the  fact  that  ac- 
cused was  the  one  who  handed  the  valise  to  the 
third  person. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig. J8  752,  753,  755,  756,  787,  788, 
801,  855 ;   Dec.  Dig.  |  338.*] 

8.  inoictment  and  infobmation  (s  126*)— 
Statutory  Offenses. 

Where  several  offenses  are  embraced  in  the 
same  general  statutory  definition,  and  are  pun- 
ishable in  the  same  manner,  they  are  not  dis- 
tinct oftenses,  and  may  be  charged  conjunctively 
in  the  same  count,  and  a  conviction  may  be  had 
on  proving  the  commission  of  the  offense  in  any 
of  tiie  ways  alleged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §t  334-400;  Dec. 
Dig.  }  125.*] 

9.  Irtoxicatino  Liquobs  ({  236*)— Viola- 
tion OF  Pbohibition  Law  —  Evidence  — 
Sufficiency. 

On  a  trial  for  unlawfully  transporting  and 
delivering  intoxicating  liquor  in  prohibition  ter- 
ritory from  another  point  in  the  state,  evidence 
held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  oases,  see  Intoxionting 
LfquoM,  Cent  Dig.  f{  300-322;  Dec.  Dig.  | 
236.*] 

Davidson,  J.,  dissenting. 
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Am>eal  from  District  Court,  Lampasas 
County;  John  D.  Robinson,  Judge. 

Cooper  Johnson  was  convicted  of  crime, 
and  be  appeals.    Affirmed. 

T.  S.  Alexander  and  Word  &  Walker,  all  of 
Lampasas,  for  appellant  C.  B.  Lane,  Asst. 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  The  indictment  in  this  case 
alleges  that  prohibition  was  in  force  in  Lam- 
pasas county,  and  that  appellant  on  or  about 
March  11,  1914,  did  unlawfully  transport, 
carry,  and  deliver  one  quart  of  intoxicating 
liquor  to  Horace  Griffin,  within  prohibition 
territory  in  this  statd  from  a  point  within 
this  state  to  the  grand  jurors  unknown. 

[1 , 2]  Appellant  moved  to  quash  the  indict- 
ment, because  the  act  of  the  Legislature  un- 
der which  this  prosecution  was  brought  was 
enacted  after  prohibition  had  been  adopted 
in  Lampasas  county,  making  the  same  argu- 
ment as  heretofore  made  that  the  Legislature 
was  without  power  to  adopt  remedial  legisla- 
tion in  aid  of  the  enforcement  of  the  prohibi- 
tion law,  and  to  prevent  illegal  sales  being 
made.  This  question  was  so  thoroughly  dis- 
cussed in  the  case  of  Fitch  v.  State,  58  Tex. 
Cr.  R.  367, 127  S.  W.  1040,  we  do  not  deem  It 
necessary  to  do  so  again.  The  contention 
that  the  Legislature  was  without  power  and 
authority  to  pass  the  law  was  also  held  ad- 
versely to  appellant  In  the  Fitch  Case,  supra. 
As  said  in  that  case,  "it  would  be  a  mon- 
strous doctrine  to  bold  that  the  Legislature  is 
powerless  to  enact  legislation  defining  of- 
fenses *  •  •  for  the  new  conditions  that 
may  arise"  under  the  prohibition  law,  and  if 
the  new  enactment  has  for  its  object  and 
purpose  to  aid  in  the  prevention  of  illegal 
sales  it  is  to  be  commended,  and  not  con- 
demned. As  to  the  constitutionality  of  what 
is  known  as  the  "Allison  Law,"  this  court  has 
heretofore  upheld  its  constitutionality.  Ex 
parte  Muse,  168  S.  W.  520,  and  Ez  parte 
Peede,  170  S.  W.  749,  decided  at  this  term 
and  not  yet  officially  reported. 

[3]  Neither  was  it  necessary  in  the  indict- 
ment to  allege  the  names  of  the  various  vot- 
ing precincts  in  the  county.  The  allegation 
that  on  the  30th  day  of  November,  1010,  an 
election  was  held  under  proper  authority, 
and  that  probiblticm  has  been  adopted,- etc., 
was  suffldlent,  without  naming  the  various 
voting  boxes  in  the  county. 

[4]  The  complaint  that  the  indictment 
charges  three  oSenseE.  and  is  therefore  void, 
Is,  we  think,  without  merit  Section  4  of  the 
Allison  law  (pase  63,  Session  Acts  33d  Leg.) 
makes  It  an  offense  for  any  person  to  ship, 
transport,  carry  or  deliver  intoxicating  liquor 
to  any  other  person  in  prohibition  territory, 
except  as  otherwise  provided  in  the  act  The 
offense  may  be  alleged  to  have  been  commit- 
ted in  all  of  these  ways,  and  proof  that  the 
offense  was  committed  in  either  of  the  ways 
alleged  would  sustain  a  conviction.  The 
fact  that  the  pleader  could  have  elected  to 


charge  that  he  committed  the  offense  defined 
in  this  section  in  only  one  of  the  ways  does 
not  prevent  him  from  also  diarglng  that  de- 
fendant committed  the  offense  in  all  of  the 
four  ways  mentioned,  by  use  of  the  conjunc- 
tion "and,"  Instead  of  "or."  In  Comer  v. 
State,  26  Tex.  App.  509,  10  S.  W.  106,  it  was 
held  by  this  court  that  If  several  offenses  are 
embraced  in  the  same  general  definition,  and 
ure  punishable  In  the  same  manner,  they  are 
not  distinct  offenses,  and  may  be  charged 
conjunctively  in  the  same  count  See,  also, 
Howell  V.  State,  29  Tex.  App.  592,  16  S.  W. 
533 ;  Laroe  v.  State,  30  Tex.  App.  374,  17  S. 
W.  934;  Uolman  v.  State,  90  S.  W.  174; 
Prendergast  v.  State,  41  Tex.  Cr.  R.  358,  57 
S.  W.  850;  Morris  T.  State,  67  Tex.  Cr.  R. 
163,  121  S.  W.  1112,  and  cases  cited. 

[6]  The  facts  in  this  case  would  authorize 
a  jury  to  find  that  appellant  approached  Hor- 
ace Griffin,  who  was  in  Lampasas,  Lampasas 
county,  a  county  where  prohibition  Was  tn 
force,  and  solicited  an  order  for  intoxicating 
liquors,  in  that  he  told  Griffin  he  was  going 
after  whisky,  and  asked  him  If  he  wanted 
some.  Griffin  replied  that  he  wanted  two 
quarts.  He  then  paid  appellant  $2,  and 
told  him  he  wanted  bonded  goods,  either  Hill 
&  Hill  or  Jersey  Cream.  Appellant  then  told 
him  bis  part  of  the  expense  would  be  55 
cents,  and  Griffin  paid  this  amount  In  addi- 
tion to  the  price  of  the  whisky.  Appellant 
for  some  reason  did  not  want  to  take  his 
valise  on  the  train,  and  asked  Griffin  to  have 
Ford  Mitchell  do  so,  and  this  Griffin  did. 
Ford  Mitchell  carried  the  grip  or  valise  to 
the  train,  and  procured  Douglass  ITlnley  to 
carry  it  on  the  train.  This  grip  had  appel- 
lant's name  on  it  and  witnesses  testify  that 
It  was  light  at  this  time  and  did  not  have 
anything  In  it,  unless  some  light  clothing. 
Appellant  is  traced  on  this  train  to  Helton, 
where  he  tells  witness  Barnes  be  Is  going 
to  Temple.  He  is  traced  back  from  Belton  to 
Lampasas.  When  he  gets  back  to  Lampasas, 
be  hands  the  valise  out  of  the  car  window  to 
Ford  Mitchell,  and  then  gets  off  the  train. 
Officer  Mace  sees  Ford  Mitchell  take  the  va- 
Use  out  of  the  window,  and,  when  be  at- 
tempts to  arrest  him,  Mitchell  throws  the 
valise  under  the  train.  The  officer  has  Mitch- 
ell to  secure  the  valise,  and  whoi  appellant 
is  apprehended  the  key  to  the  valise  is  se- 
cured from  him,  and  in  the  valise  are  found 
12  quarts  of  whisky — 5  Jersey  Cream,  2  Cas- 
cade, 4  Sunny  Brook,  and  1  HiU  &  Hill,  all 
bonded  goods,  2  of  which  were  Intended  for 
Griffin.  It  is  thus  made  apparent  that  appel- 
lant secured  12  quarts  of  whisky  either  in 
Belton  or  Temple,  carried  and  transported  it 
to  Lampasas,  and  handed  It  to  Ford  MitcholL 
These  facts  we  think  the  record  shows  be- 
yond question. 

Bill  of  exceptions  No.  4  is  not  In  the  record 
before  us,  and  in  bUl  No.  5  appellant  com- 
plains of  the  fact  that  the  court  allowed  the 
district  attorney  to  open  the  valise  In  the 
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presence  of  the  Jnry  and  Introduce  It  and  Its 
contents  In  eTldence,  on  varlouB  grounds.  This 
Tallse  bad  been  Identified  as  tbe  one  carried 
to  tbe  depot  by  Ford  Mitchell  and  placed  on 
the  train  by  Douglass  Finley,  as  the  valise 
handed  out  of  tbe  car  window  to  Ford  Mitch- 
ell, and  which  the  officer  secured  from  him 
at  the  time  of  the  arrest  The  officers  testi- 
fied it  was  in  tbe  same  condition  that  it  was 
in  at  the  time  it  was  taken  from  Mitchell's 
ixtssession,  and  under  such  circumstances 
there  was  no  error  in  admitting  it  and  its 
contents  in  evidence. 

[6]  It  also  appears  by  another  bill  that, 
when  Mr.  Mace  testified  that  the  bottles  con- 
tained whisky,  the  defendant  objected  to  him 
being  permitted  to  so  testify,  "because  the 
bottles  were  sealed  up,"  and  the  contents 
was  the  best. evidence.  The  court  then  per- 
mitted the  district  attorney  to  unseal  one  of 
the  bottles  and  hand  it  to  the  witness  Mace, 
who  then  swore  that  be  knew  it  coutaUied 
whisky.  As  appellant  was  being  prosecuted 
for  carrying,  transporting,  and  delivering 
whisky  in  prohibition  territory  for  illegal 
purposes,  there  can  be  no  question  of  the  ad- 
missibility of  this  testimony.  It  would  set- 
tle, and  did  settle  beyond  question,  as  to 
what  was  tbe  contents  of  the  valise. 

[7J  Appellant  also  objected  to  Officer  Mace 
being  permdtted  to  testify: 

"I  saw  Ford  Mitchell  going  to  the  negro 
coach,  and  saw  a  negro's  arm  banding  tliis  grip 
oat  to  bim,  and  when  Ford  Mitchell  saw  him,  he 
(Ford)  run  and  sbot  the  grip  under  the  coach" 

—the  objection  being  that  it  was  not  shown 
that  it  was  defendant  who  handed  the  grip 
to  Ford.  Several  witnesses  testify  that  there 
were  bnt  two  negroes  In  this  coach  when  it 
got  to  the  depot — appellant  and  John  Barnes. 
John  Barnes  testified  that  when  be  went  out 
of  the  coach  he  left  appellant,  and  appellant 
alone,  in  the  coach.  The  grip  had  appellant's 
name  thereon,  and  by  exclusion  at  least  the 
evidence  makes  it  virtually  Impossible  for  it 
to  have  been  any  other  person  than  appellant 
who  handed  It  out.  The  facts  and  circum- 
stances render  it  as  certain  as  it  is  possible 
for  circumstantial  evidence  to  show  any  fact 
It  excludes  every  other  reasonable  bypothe- 
sla. 

The  contention  that  It  was  not  shown  to  be 
appellant's  grip  cannot  be  sastained.  Tbe 
evidence,  and  all  tbe  evidence,  shows  this  be- 
yond question.  Neither  did  the  court  err  in 
permitting  tbe  entire  contents  of  tbe  grip, 
Qie  12  bottles  of  whisky,  to  be  introduced  in 
evidence,  even  though  appellant  was  charged 
with  carrying,  tranivortbig,  and  delivering 
only  (me  bottle.  The  evidence  Nvas  res  gestse 
of  and  a  part  of  the  transaction  alleged. 

18]  Appellant  objected  to  the  charge  of  tbe 
conrt  in  one  itarticular  only.  The  indlcbnent 
alleging  that  appellant  "did  carry,  transport 
ani  deliver,"  be  Insists  tbe  court  erred  In 
authorizing  a  conviction  if  tbe  Jdry  found  ap- 
pellant "canned,  transported,  or  delivered" — 
this  time  contending  that  the  indiqtmeut  al- 


leged only  one  otfense,  and  appellant  most  be 
shown  to  have  carried,  transported,  aitd  de- 
livered, all  three,  before  a  conviction  could 
be  bad,  while  in  tbe  motion  to  quash  he  had 
contended  that  it  charged  three  separate 
and  distinct  ofTenses.  As  before  stated,  If 
several  offenses  are  embraced  in  the  same 
general  definition,  and  are  punishable  in  the 
same  manner,  they  are  not  distinct  offenses, 
and  may  be  charged  conjunctively  in  the 
same  count,  yet  a  conviction  may  be  had  if 
tbe  offense  Is  committed  in  either  of  the  ways 
alleged.  Copping  v.  State,  7  Tex.  App.  6L 
This  rule  of  law  has  always  been  followed 
in  this  court,  and  Is  stated  to  be  the  correct 
rule  by  Mr.  Bishop  and  other  text-book  writ- 
ers. 

[9]  Tbe  court  did  not  err  in  refusing  the 
peremptory  Instructlona  requested,  nor  did 
he  err  In  refusing  the  Instructions  that  if  a 
delivery  was  not  made  to  Horace  Grifflif  in 
person  to  acquit  We  are  of  the  opinion  that, 
under  the .  facts  and  circumstances  in  this 
case,  the  delivery  to  Ford  Mitchell  was  a  de- 
livery to  Horace  Griffin;  but,  if  that  be  not  a 
correct  deduction  from  the  evidence,  a  con- 
viction would  be  authorized  under  the  other 
means  alleged  in  the  indictment  of  violating 
the  law.  We  do  not  think  the  evidence  raises 
the  question  of  appellant  being  an  agent  of 
Horace  Griffin,  bnt,  on  the  other  hand,  shows 
an  illegal  solicitation  of  an  order  for  the  sale 
of  Intoxicating  liquor,  which  contemplated  a 
delivery  by  appellant  to  Griffin  of  tbe  liquor 
in  prohibition  territory,  and  as  be  received  a 
profit  over  and  above  the  priee  of  tbe  whisky 
— 55  cents— rthla  would  oonetitate  a  sale  In 
tlie  pnAlbltion  territory.  But  Inasmndi  as 
my  Associates  on  tbe  bench  hold  that  tbe  evi- 
dence would  not  support  a  finding  that  it  was 
a  aale  (in  which  view  I  do  not  concur),  the 
evidenee  beyond  peradventure  of  doubt  shows 
that  appelant  approached  Griffin  and,  to  use 
OrUUn'B  own  language,  Ote  following  took 
place: 

"I  know  Cooper  Johnson.  I  saw  him  in 
Lampasas  about  the  11th  day  of  last  March. 
I  was  employed  then  at  the  Wachendorfer 
Hotel.  It  was  before  noon.  He  said  he  was 
going  down  tbe  road,  either  to  Temple  or  Bel- 
ton.  It  waa  in  tbe  morning,  before  the  Santa 
F£  was  due.  He  asked  me  if  I  wanted  to  send 
down  there  for  some  booze.  X  gave  him  .$2.55. 
It  was  for  two  quarts.  I  told  him  to  brinp  me 
two  qnarta  of  bonded  whisky.  I  said  Hill  &  Hill 
or  Jersey  Cream.  I  gave  him  $2  for  whisky 
and  the  55  cents  was  for  railroad  fare.  He  did 
not  say  what  the  railroad  fare  wonld  be,  but 
said  my  part  was  56  eents.  He  said  he  would 
be  back  that  evening." 

Taking  all  other  facts  and  circumstances 
in  evideooe,  tbe  writer  thinlcs  it  but  a  cloak 
for  a  sale,  and  If  a  proper  submiasion  of  the 
issue,  under  an  Indictment  charging  him 
with  making  a  sale,  had  be^n  given  the  Jury, 
he  would  sustain  a  finding  that  it  was  a  sale. 
However,  as  my  Associates  view  the  testi- 
mony otherwise,  I  will  not  place  the  affirm- 
ance on  that  ground,  but  wUl  discuss  the 
case  from  their  standpoint,  that  It  made  ap- 
pellant tbe  agent  of  Griffin.   This  I  do  not  un- 
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derstand  to  be  a  correct  view,  since  section 
6  of  the  Allison  law  makes  It  a  felony  to 
solicit  or  take  orders  for  whisky  In  prohibi- 
tion territory.  Under  the  evidence  he  could 
be  prosecuted  for  soliciting  this  order  from 
Griffin  for  whisky,  getting  thereby  a  part  of 
his  railroad  fare  paid,  to  say  the  least,  and 
this  court  would  sustain  such  conTlction,  and, 
therefore,  he  would  be  carrying  and  trans- 
porting this  whisky  for  an  illegal  purpose,  to 
fill  an  order  he  had  theretofore  solicited. 

But,  in  the  event  it  is  held  that  he  by 
these  acts  was  merely  the  agent  of  Griffin, 
and  that  he  was  merely  carrying  the  whisky 
to  his  principal,  having  no  other  connection 
therewith,  the  evidence  in  this  case  wholly 
falls  to  show  what  use  Griffin  intended  to  pat 
the  whisky  to  when  he  received  it,  and  the 
question  of  whether  one  can  have  whisky 
shipped  to  him  for  personal  use  is  not  rais- 
ed by  the  evidence,  and  need  not  be  and 
should  not  be  discussed.  Griffin  testified  be 
was 'not  a  member  of  Cooper  Johnson's  fam- 
ily; that  he  was  not  a  minister  of  the  gospel ; 
in  fact,  there  Is  no  evidence  tending  to  bring 
appellant  within  the  exceptions — that  he  was 
carrying  or  transporting  it  to  Griffin  for  any 
of  the  purposes  which  have  been  excepted 
from  the  provisions  of  the  law.  Section  4, 
as  applicable  to  this  case,  reads: 

"Except  as  otherwise  provided  in  this  act,  it 
shall  be  unlawful  for  any  person  •  •  •  to 
ship,  transport,  carry  or  deliver  any  intoxicating 
liquor  to  any  otber  person,  *  *  *  in  this 
state." 

The  offense  Is  thus  defined,  and  in  the  In- 
dictment it  is  not  necessary  to  negative  any 
of  the  exceptions.  And  when  the  state 
proves  on  the  trial  that  the  person  on  trial 
did  carry  and  transport  to  another  In  prohi- 
bition territory  Intoxicating  liquor,  it  has 
made  its  case.  If  the  defendant  wishes  to 
bring  himself  within  any  of  the  exceptions, 
he  must  offer  some  proof,  else  the  Issue  is 
not  raised.  If  one  Mils  another,  upon  proof 
of  that  fact,  the  state  has  made  its  case.  If 
a  defendant  relies  upon  that  portion  of  the 
statute  which  exempts  him  from  punish- 
ment, he  must  offer  proof  of  that  fact ;  oth- 
erwise the  issue  of  self-defense  is  not  raised. 
If  one  carries  a  pistol,  proof  by  the  state 
that  be  did  have  a  pistol,  makes  its  case ;  if 
appellant  relies  on  the  exceptions,  that  he 
was  a  traveler,  or  that  he  was  merely  car- 
rying it  to  his  home,  be  must  offer  proof  of 
that  fact,  else  the  issue  Is  not  raised,  and  a 
conviction  is  authorized  on  mere  proof  that 
he  had  a  pistol. 

So  in  this  case,  when  the  state  proved  that 
appellant  had  carried  and  transported  whis- 
ky from  Temple  or  Belton  for  delivery  to 
Griffin  in  Lampasas  (where  prohibition  pre- 
vails) the  state  has  made  its  case,  and  a  con- 
viction was  authorized  and  will  be  sustained. 
If  appellant  desired  to  bring  himself  within 
any  of  the  exceptions,  being  separate  articles 
of  the  statute,  and  not  Included  In  the  def- 
inition of  the  offense,  be  should  have  offered 


some  proof.  The  record  is  plain  ttat  appel- 
lant carried  It  to  be  delivered  to  Grlffln ;  the 
record  is  silent  as  to  the  use  Griffin  Intended 
to  put  the  liquor  to.  So  the  question  of 
whether  one  may  carry  ot  transport  liquor 
to  another  In  prohibition  territory  for  the 
personal  use  of  such  person  is  not  raised,  nor 
even  suggested,  by  the  testimony,  and  there- 
fore we  do  not  deem  it  necessary  to  discuss 
that  question.  And  the  mere  fact  that  ap- 
pellant was  the  mere  agent  of  Oilffln  does 
not  raise  that  question,  when  there  is  no  evi- 
dence as  to  the  use  Grlffln  Intended  to  put 
the  whisky  to.  Griffin  himself  had  no  right 
to  carry  the  whisky  Into  the  territory,  ex- 
cept for  his  own  use,  and  his  agent  could 
have  no  greater  right  than  the  principal,  and 
If  Grlffln  had  carried  the  whisky  Into  the  pro- 
hibition territory,  and  the  state  proved  that 
fact,  he  could  be  convicted,  unless  he  should 
offer  some  evidence  that  It  was  for  his  own 
use,  or  the  use  of  members  of  his  family. 
And  as  there  Is  no  testimony  that  the  whisky 
was  so  Intended  to  be  used,  even  if  appellant 
should  be  held  to  be  merely  an  agent  of 
Griffin,  we  will  not  discuss  that  theory  of  the 
case,  although  my  Associates  do  so,  taking 
opposite  views  on  that  question. 

The  only  other  bill  of  exceptions  in  the 
record  complains  of  the  action  of  the  court 
In  refusing  to  give  a  special  charge  wherein 
appellant  requested  the  court  to  charge  the 
jury  that  they  should  acquit  unless  they 
found  beyond  a  reasonable  doubt  that  ap- 
pellant earriei,  tratuported,  and  delivered 
the  Uquor  to  Griffin— that  is,  did  all  three 
things  alleged.  This  Is  not  the  law,  for  be 
could  be  convicted  for  having  done  either  of 
three  things  alleged. 

The  facts  In  this  case,  to  our  minds,  show 
that  the  wUsky  was  being  carried  into  lAva- 
pasas  county  for  a  purpose  prohibited  by 
law.  The  evidence  shows  that  appellant  ap- 
proached Horace  Grlffln  and  asked  if  he 
wanted  some  whisky,  and  Griffin  told  him  be 
did — he  wanted  two  quarts.  Appellant  ac- 
cepted the  money  tor  the  whisky,  with  an  nn- 
derstandlng  that  be  was  to  secure  the  whis- 
ky and  deliver  it  to  Griffin  in  Lampasas.  He 
not  only  accepted  the  price  of  the  whisky, 
but  collected  55  cents  extra — getting  a  profit 
over  and  above  the  price  of  the  whisky  (or 
himself.  The  facts  abow  an  Illegal  trans- 
portation and  carriage.  There  has  never 
been  any  doubt  in  onr  minds,  and  since  the 
passage  of  the  Webb-Kenyon  Act  (U.  S.  Comp. 
St  1913,  S  8739)  we  do  not  think  there  can 
longer  be  any  question,  that  a  law  of  the 
state  prohibiting  the  carrying  and  transpor- 
tation of  intoxicating  liquors  into  prohibi- 
tion territory  for  the  purpose  of  making  il- 
legal sales  thereof,  or  for  any  otber  illegal 
purpose,  is  valid  and  violative  of  no  provi- 
sion of  the  Cionstitution,  either  state  or  fed- 
eral. 

Being  of  the  opinion  that  ti>e  law  pro- 
hibiting the  carrying,  transportation,  and  de- 
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livery  of  whisky  into  prohibition  territory 
for  the  purpose  of  maldng  sales  thereof  in 
Tiolation  of  law,  or  for  any  other  illegal  or 
unlawful  purpose.  Is  valid,  and  that  the  evi- 
dence in  this  case  makes  it  clear  that  appel- 
lant was  carrying  and  transporting  this 
whisky  Into  prohibition  territory  for  an  il- 
legal purpose,  the  Judgment  is  affirmed. 

PKENDERGAST,  P.  J.  (concurring.)  As 
the  indictment  alleged,  and  the  proof  showed, 
appellant  procured  intoxicating  liquor  from 
some  other  point  in  this  state,  and  did 
"transport,  carry,  and  deliver"  It  to  Griffin 
in  Lampasas  county,  in  this  state,  where 
prohibition  was  In  effect,  he  is  guUty,  and  I 
agree  to  the  afflrmanoe  of  the  judgment  To 
"transport"  means  exactly  the  same  thing 
as  to  "carry." 

I  base  my  concurrence  in  the  affirmance  of 
the  Judgment  solely  on  the  ground  that  appel- 
lant carried  and  delivered  the  liquor  to  Grif- 
fin in  prohibition  territory,  wholly  regard- 
less of  what  use  Griffin  had  for  it,  or  intend- 
ed to  put  it  to,  and  wholly  regardless  of 
what  appellant  did,  other  than  that  he  car- 
ried it  and  delivered  it  to  Griffin.  Section 
4,  Allison  Act,  approved  August  21,  1913,  p. 
02.  There  is  no  evidence  which  shows  or 
tends  to  show  that  Griffin  intended  the  liquor 
for  any  unlawful  purpose  whatsoever;  but, 
as  I  understand  it,  it  tends  to  show  he  had 
It  brought  and  delivered  to  him  for  his  own 
use. 

Appellant  was  in  no  way  prosecuted  for 
selling  the  liquor  to  Griffin,  and,  as  I  under- 
stand the  evidence,  he  in  no  way  made  a  sale 
of  it  to  Griffin ;  but,  as  I  understand  the  law 
and  the  uniform  decisions  of  this  court, 
some  of  which  are  cited  In  section  669, 
Branch's  Crlra.  Law,  he  acted  In  the  transac- 
tion merely  as  the  agent  of  Griffin  and  not 
otherwise.  However,  even  if  he  had  made 
a  sale  of  it  to  Griffin,  that  could  not  aSect 
the  question,  for  he  was  in  no  way  prosecut- 
ed for  making  a  sale  to  Griffin,  nor  for  car- 
rying it  and  delivering  It  In  Lampasas  coun- 
ty for  that  purpose,  but  solely  for  carrying 
and  delivering  it  to  him.  So,  even  if  he  il- 
legally solicited  an  order  for  the  sale  of  it, 
that  conld  have  no  bearing  whatever  on  the 
case,  or  any  question  in  it,  for  he  was  in  no 
way  prosecuted  for  that  offense. 

The  Webb-Kenyon  Act  of  the  Congress  has 
no  possible  bearing  on  this  case,  or  any  ques- 
tion in  it 

DAVIDSON,  J.  (dissenting).  I  cannot  agree 
with  the  result  reached  in  this  case.  Judge 
HARPER  holds  that  the  facts  show  a  sale, 
and  therefore  punishable  under  the  charge 
of  carrying  intoxicants  Into  local  option  ter- 
ritory. Presiding  Judge  PRENDERGAST 
holds  the  facts  do  not  show  a  sale,  but  only 
an  agency  on  part  of  appellant,  and  nothing 
else.  I  agree  with  Judge  PRENDERGAST 
on  this  phase  of  his  concurring  opinion.    Ap- 


pellant was  charged  with  violating  what  is 
known  as  the  Allison  bill,  the  allegation  be- 
ing that  he  transported,  carried,  and  de- 
livered to  Griffin  whisky  in  local  option  ter- 
ritory. The  state's  case,  therefore,  must  rest 
upon  these  allegations.  Griffin  gave  appel- 
lant $2  with  which  to  buy  for  him  two  bot- 
tles of  whisky,  and  55  cents  to  pay  or  assist  in 
paying  his  railroad  fare  to  Belton  or  Temple 
and  return.  Appellant  bought  the  whisky  in 
one  of  the  towns  mentioned  for  Grlffln  with 
Griffin's  money.  This  constituted  him  the 
agent  of  Griffin.  I  do  not  see  how,  by  any 
possible  construction  of  this  testimony,  it 
could  be  correct  to  hold  that  apiiellant  sold 
Griffin  the  whisky.  If  it  was  a  sale,  appel- 
lant violated  the  local  option  law  in  Lam- 
pasas county;  but  he  was  not  charged  with 
this  offense,  and  the  facts  do  not  support  it 
The  authorities  sustaining  my  views  of  it  are 
found  collated  in  Mr.  Branch's  work  on  Crim- 
inal Law,  {  569.  Quoting  from  that  work: 
"If  defendant  is  in  no  way  interested  on  be- 
half of  the  seller,  but  is  simply  acting  as  agent 
of  prosecutor,  he  is  not  guilty  of  making  a  sale." 
Key  V.  State,  37  Tex.  Cr.  R.  78,  38  S.  W.  773; 
Beed  v.  State,  44  S.  W.  1093;  Crawford  v. 
State,  76  S.  W.  576:  Blasingame  v.  State,  47 
Tex.  Cr.  R.  687,  85  S.  W.  275 ;  Rector  v.  State, 
90  S.  W.  41;  Short  v.  State,  49  Tex.  Cr.  B. 
244,  91  8.  W.  1087 :  Bowman  v.  State,  35  S.  W. 
382;  Brignon  v.  State,  37  Tex.  Cr.  E.  71,  38 
S.  W.  786;  Kirby  V.  State,  46  Tex.  Cr.  R.  584, 
80  S.  W.  1007 ;  Way  v.  State,  36  Tex.  Cr.  R. 
40,  86  S.  W.  377 ;  Gaston  v.  State,  102  S.  W. 
116;  Hood  V.  State,  35  Tex.  Cr.  R.  &S5,  34  S. 
W.  935;  Crawford  v.  State,  58  S.  W.  1006; 
Johnson  v.  State.  44  S.  W.  834;  Phillips  v. 
State,  40  S.  W.  270. 

It  was  also  held.  If  there  is  evidence  that 
the  accused  bought  liquor  from  another  as 
agent  of  the  purchaser  and  that  he  was  in  no 
way  interested  on  behalf  of  the  seller,  It  is 
error  to  refuse  a  charge  affirmatively  pre- 
senting this  issue.  Campbell  v.  State,  87 
Tex.  Cr.  B.  572,  40  S.  W.  282;  Treue  v. 
State,  44  S.  W.  829;  Strickland  v.  State,  47 
8.  W.  721 ;  Driver  v.  State,  48  Tex.  Or.  R. 
20,  85  S.  W.  1056;  Golightly  v.  State,  49 
Tex.  Cr.  R.  45,  90  S.  W.  26,  2  L.  R.  A.  (N.  S.) 
383,  122  Am.  St  Rep.  779,  13  Ann.  Cas. 
827;  Evans  v.  State,  55  Tex.  Cr.  R.  450, 
117  8.  W.  167;  Wright  v.  State,  35  Tex.  Cr. 
R.  582,  34  S.  W.  935.  These  authorities 
settle  the  question  that  this  was  not  and 
could  not  constitute  a  sale.  If  any  illegality 
existed  or  could  possibly  arise  under  the 
facts  of  this  case.  It  was  that  appellant 
bought  whisky  in  Temple  or  Belton  for  Grif 
fln  and  carried  it  to  him  at  Lampasas,  an<ji 
was  therefore  acting  as  his  agent  If  he 
violated  any  law,  it  Is  that  clause  of  the  Al- 
lison bill  which  prohibits  transporting,  car- 
rying, and  delivering  whisky  in  local  option 
territory.  Judge  PRENDERGAST  holds  this 
part  of  the  Allison  bUI  vaUd.  With  this  view 
I  cannot  concur.  Some  of  our  courts  have 
gone  far  enough  to  say  that  the  citizen  may 
be  i>unished  for  storing  intoxicants  in  local 
option  territory  for  Illegal  selling  purposes, 
and  this  seems  to  rest  upon  the  theory  that 
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this  can  te  prevented  because  of  anticipated 
sales  to  occur  In  the  future.  That  question 
does  not  arise  in  this  case,  because  the  evi- 
dence is  conclusive  that  the  whisky  belonged 
to  Griffin  and  was  carried  by  his  agent,  appel- 
lant, to  him  in  Lampasas  county. 

So  we  have  this  question:  Can  a  citizen 
be  punished  by  confinement  In  the  penitenti- 
ary for  carrying  whisky  into  local  option  ter- 
ritory with  no  possibility  of  violating  the  lo- 
cal option  lawV  The  Allison  law  is  depend- 
ent for  its  existence  on  the  local  option  law. 
When  the  local  option  law  passes  out,  that 
dies  for  want  of  something  to  keep  it  alive. 
With  whatever  far-reaching  power  and  au- 
thority the  'Legislature  may  be  clothed  under 
the  Constitution  of  Texas  (article  18,  §  20), 
that  power  is  circumscribed  to  prohibiting 
selling  in  local  option  territory.  There  is  no 
question,  I  would  suppose,  at  this  late  day 
in  Texas  that  this  law  does  not  authorize 
the  punishment  of  the  citizen  for  giving 
away  whisky  and  cannot  legally— the  Allison 
bill  to  the  contrary  notwithstanding.  '  Under 
all  the  authorities  it  has  been  held  that  the 
giving  of  intoxicants  In  local  option  territory 
could  not  constitute  a  violation  of  that  law. 
This  has  been  held  even  as  to  giving  it  to 
minors.  If  the  party  gave  to  minors,  he 
would  have  to  be  punished  for  violation  of  the 
local  option  law.  Atkinson  v.  State,  46  Tex. 
Or.  R.  220,  79  S.  W.  31,  3  Ann.  Cas.  839  > 
Tracy  v.  State,  48  Tex.  Cr.  R.  50,  85  S.  W. 
1056;  Tompkins  v.  State,  49  Tex.  Cr.  B. 
155,  90  S.  W.  1019.  This  court  tias  held  the 
legislature  had  no  authority  to  authorize  an 
election  to  determine  whether  the  gift  of 
intoxicating  liquors  shall  be  prohibited— 
whether  the  gift  was  with  intent  to  evade  the 
law  or  not  Holley  v.  State,  14  Tex.  App. 
605;  Bottoms  v.  State,  73  S.  W.  16;  Steele 
V.  State,  19  Tex.  App.  425.  It  was  also  held 
In  SUUw«rtb  v.  State,  16  Tex.  App.  S45, 
that  an  Indictment  for  ordinary  local  op- 
tion violation  whlcb  charges  a  gift  charges  no 


offense.  For  many  cases  deciding  this  partic- 
ular phase  of  the  law,  see  Branch's  Crimi- 
nal Law,  i  567. 

As  I  understand  the  law,  viewed  in  the 
light  of  the  constitutional  guaranty  and 
wording  of  section  20,  art  16,  the  Legislature 
cannot  prohibit  the  citizen  of  this  state  from 
conveying  to  his  friend,  or  giving  to  his 
friend,  or  to  his  principal  as  his  agent,  intox- 
icating liquors  In  local  option  territory,  so 
long  as  he  does  not  violate  some  of  the  in- 
hibitions wltlv  reference  to  sales  or  illegal 
matters  of  that  character.  An  accused  does 
not  have  to  prove  his  Innocence;  the  state 
must  prove  gnilt  to  secure  a  conviction.  In 
other  words,  the  Legislature  cannot  make 
it  a  felony  and  incarcerate  our  citizenship  In 
the  penitentiary,  even  In  local  option  terri- 
tory, where  one  friend  gives  to  another  In- 
toxicants, or  where  one  citizen  gives  to  an- 
other citizen  intoxicants,  or  buys  it  as  agent 
of  the  principal ;  and  I  understand  Uie  law 
to  be  further  that  the  Legislature  cannot 
aln-ogate  or  abolish  the  law  of  principal  and 
agent;  that  the  Legislature  is  powerless 
to  abolish  the  law  and  doctrine  of  agency. 
If  appellant  was  guilty,  I  do  not  imderstand 
why  Griffin  was  not,  on  the  theory  of  agency. 
Griffin  could  be  an  accomplice  on  that  theory. 
This  certainly  would  pass  even  the  limit  of 
the  power  of  the  Legislature.  The  principal 
may  do  through  his  agent  what  he  lilmself 
may  do.  The  Allison  law  authorizes  the 
principal  to  carry  the  whisky  into  local  op- 
tion territory  for  his  own  use.  I  therefore 
agree  with  Judge  PRENDBRGAST  that  ap- 
pellant was  only  the  agent  of  Griffin,  but  dis- 
agree with  him  as  to  his  conclusion  of  the 
validity  of  tlie  Allison  bill  on  this  question, 
and  disagree  with  Judge  HARPER  that  the 
facts  constituted  a  sale  by  appellant  to 
Griflin. 

With  due  deference  to  the  opinion  of  my 
Brethren,  I  respectfully  enter  this  dis- 
sent 
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LEMPKB  V.  STATE.     (No.  3388.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  20, 
1915.) 

Sr:«DAT  (S  6*)— Offenses— Moving  Picxube 

Snow. 

Tiie  opening  of  a  moving  picture  show  and 
the  performance  of  an  exhibition  there  on  Sun- 
day is  a  violation  of  the  statute  (Pen.  Code 
1S95,  art.  199)  prohibiting  the  opening  on  Sun- 
day of  places  of  public  amusement,  including 
theaters  and  such  other  amusements  as  arc 
exhibited  and  for  which  an  admission  fee  is 
charged. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  g§  11,  12;    Dec.  Dig.  §  6.*] 

Davidson,  J.,  dissenting. 

Appeal  from  McLennan  Connty  Court; 
George  N.  Denton,  Judge. 

J.  A.  Lempke  was  convicted  of  violating 
tbe  Sunday  law,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 


DAVIDSON,  J.  Tbe  complaint  and  infor- 
mation charge  appellant  with  violating  tbe 
Sunday  law.  In  that  be  ran  a  moving  picture 
show  on  Sunday.  In  order  to  obtain  the  en- 
hanced punishment,  other  clauses  were  added 
in  the  pleadings  charging  prior  convictions 
of  a  Bimilar  offense.  There  are  two  reasons 
why  it  is  conteuded  tbe  pleading  is  not  suffi- 
cient, as  well  as  in  failing  to  charge  an  of- 
fense. Under  Muckenfnss  v.  State.  55  Tex. 
Cr.  R.  216,  117  S.  W.  853,  the  complaint  and 
iuforiuation  sufflcieiilly  diurge  prior  convic- 
tions of  similar  offenses,  and  under  Ex  parte 
Mugenfelter,  64  Tex.  Cr.  R.  30, 142  S.  W.  656, 
-Vnn.  Cas.  1914C,  765,  the  opening  of  a  mov- 
ing picture  show  on  Sunday  is  an  offense. 
Tbe  writer  has  not  agreed  with  tbe  majority 
holding  that  the  opening  of  a  moving  picture 
iihow  on  Sunday  is  a  violation  of  tbe  statuta 
'Xbese  matters  have  been  discussed  by  this 
court,  and  tbe  majority  taave  held  it  to  be  an 
offense.  Tlie  writer  has  seen  no  reason  to 
change  bis  views  expressed  in  the  dissenting 
opinion.  Under  the  authority  of  tbe  above 
rases  tbe  Judgment  will  be  affirmed. 

There  are  no  bills  of  exception  or  state- 
ment of  facts.  The  matters  urged  with  refer- 
ence to  tbe  charges  therefore  cannot  be  In- 
telllgqntly  revised. 

As  the  record  is  presented,  the  judgment 
will  be  affirmed. 


LEWIS  V.  STATE.     (No.  3275.) 

(0>urt  of  Criminal  Appeals  of  Texas.    Nov.  11, 

1914.     On  Motion  for  Rehearing, 

Dec.  9,  1914.) 

1.  IiAitCENT  (I  13*)— "SwiNDUNO"— "Theft." 
Pen.  Code  1911,  art  1332,  provides  that  if 
money  be  obtained  by  any  false  pretense  v^'ith 
intent  to  deprive  the  owner  of  the  value  thereof 
and  to  appropriate  it  to  the  benefit  of  the  per- 


son taking,  such  person  is  guilty  of  theft  Ar- 
ticle 1421  declares  that  the  acquisition  of  mon- 
ey by  any  false  or  deceitful  pretense  with  intent 
to  appropriate  it  to  the  use  of  the  person  ac- 
quiring is  swindling.  lleJd  that,  where  by  the 
fraud  practiced  the  title  to  money  is  passed,  the 
offense  is  "swindling"  and  not  theft  but  if  mere 
possession  is  obtained  by  false  pretenses,  and 
title  does  not  pass,  the  person  acquiring  the 
money  is  guilty  of  "theft." 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |§  32,  33 ;  Dec.  Dig.  §  13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Swindling;  Theft] 
2.  Larcent  (§  55*)— Pboskoution— Evidence 

—Sufficiency. 

In  a  prosecution  for  theft  of  money  by 
false  pretenses,  evidence  held  to  warrant  a  con- 
viction. 

[Ed.    Note.— For   other   cases,    see    Larceny, 
Cent  Dig.  §{  152,  164,  166,  167-169;   Dec  Dig. 
155.*] 
8.  Ckiminal  Law  ({  603*)— TbiaI/-Contino- 

ANC£* 

Under  Code' Or.  Proc.  art.  608,  providing 
that  an  affidavit  for  a  continuance  shall  state 
the  diligence  used  to  procure  the  attendance  of 
the  absent  witness,  and  it  shall  not  be  held  suf- 
ficient diligence  merely  to  apply  for  a  subpoena,^ 
where  the  law  authorizes  an  attachmentj  the 
application  must  not  only  show  the  materiality 
of  the  testimony  sought,  but  diligence  in  apply- 
ing for  process  to  compel  the  witness'  attend- 
ance or  facts  to  excuse  the  failure. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law.  Cent  Dig..  H  1348-1361 ;  Dec.  Dig.  § 
603.*] 

On  Motion  for  Rehearing. 
4.  Labcent  (§  68*)— Pbosecution— Evidence 
—Jury  Question. 

In   a   prosecution   for  theft  of   money   by 
false  pretenses,   evidence  held  not  to  raise  the 
issue  whether  tbe  money  was  loaned  to  accused. 
[Ed.    Note.— For    other    cases,   see   Larceny, 
Cent  Dig.  »  180,  181;   Dec.  Dig.  i  68.*] 
6.  Cbiuinai.  Law  (§  922*)— Pbbsentation  of 
Grounds  of  Review  in  Court  Below— Ob- 
jections to  Instructions. 

Under  Acts  33d  Leg.  c.  138,  providing  that 
before  the  charge  is  read  to  the  jury  accused 
or  his  counsel  .shall  have  a  reasonable  time  to 
examine  it  and  shall  present  his  objections  there- 
to in  writing,  objections  to  the  charge  cannot  for 
the  first  time  be  made  on  motion  for  new  trial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Ont  Dig.  tS  2210-2218;  Dec.  Dig.  i 
922.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

J.  Vance  Lewis  was  convicted  of  theft,  and 
be  appeals.     Affirmed. 

J.  M.  Gibson,  W.  W.  Wander,  and  Nwrman 
G.  Klttrell,  Sr.,  aU  of  Houston,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
tbeft,  and  his  punishment  assessed  at  three 
years'  confinement  In  tbe  state  penitentiary. 

The  evidence  In  this  case  would  show  that 
Ida  Childress  was  arrested  In  Harris  county, 
charged  with  a  misdemeanor  alleged  to  have 
been  committed  in  Nacogdoches,  Tex.  When 
she  was  so  arrested,  she  was  in  Harris  coun- 
ty. As  to  who  employed  J.  Vance  Lewis  to 
represent  her  Is  a  disputed  question.     The 


•For  otbar  casM  lee  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No,  Series  &  Rep'r  Indexes 
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state's  evidence  Is  that  he  was  employed  by  a  | 
sister  of  Ida  Childress,  Annie  Baxter,  who 
says  that  he  charged  her  a  fee  of  |10  and 
she  paid  it  to  mm. 

Appellant's  contention  is  that  he  was  not 
employed  by  Annie  Baxter  to  represent  Ida 
Childress,  but  he  was  employed  by  Battle 
Bullock,  and  that  his  fee  was  $125,  and  all 
the  money  he  received  from  Battle  Bullock 
was  in  payment  Of  that  fee.  Battle  Ballock 
and  Annie  Baxter  deny  this,  and  say  that 
Annie  Baxter  employed  appellant  and  paid 
him,  and  all  the  money  received  by  appellant 
from  Battle  Bullock  was  money  to  be  used  as 
bond  for  Ida  Childress.  Anyway,  it  appears 
conclusively  from  this  record  that  appellant 
was  employed  to  represent  Ida  Childress; 
that  be  sued  out  a  writ  of  habeas  corpus  be- 
fore Judge  Robinson,  and  no  bond  of  any 
character  was  required  on  the  bearing.  Now, 
the  state's  testimony  is  that  when  the  hear- 
ing was  had  api>ellant  went  to  Battle  Bal- 
lock, a  cousin  of  Ida  Childress,  and  repre- 
sented to  her  that  the  bond  of  Ida  Childress 
was  fixed  at  $100,  and  be  wanted  her  to  as- 
sist in  making  the  tK)nd.  She  said  she  did 
not  have  that  much  money,  but  had  $60  which 
she  would  put  up,  and  did  put  np,  <m  the 
bond  for  Ida  Childress.  Appellant  said  this 
was  all  right;  he  would  put  up  the  remain- 
der. Ida  Childress  was  discharged  by  Judge 
Robinson.  Several  days  thereafter  appellant 
approached  Battle  Bullock  and  told  her  that 
the  bond  of  Ida  Childress  bad  been  increased 
and  he  needed  $75  additional  to  put  up  as 
bond  for  Ida  Childress,  which  would  be  re- 
turned to  her  In  60  days.  Battle  Bullock 
gave  appellant  this  $75,  and  on  this  transac- 
tion this  prosecution  is  based. 

[1]  The  state's  contention  la  that  nnder 
article  1332  of  the  Penal  Code  this  constitut- 
ed "theft";  that  article  providing  that  if  the 
money  was  obtained  by  any  false  pretext, 
with  the  intent  to  deprive  the  owner  of  the 
value  thereof,  and  with  the  Intent  to  appro- 
priate the  money  to  the  use  and  benefit  of  the 
person  taking  It,  It  would  constitute   theft 

Appellant's  contention  is  that,  even  though 
the  money  was  obtained  under  the  circum- 
stances detailed  by  the  state's  witnesses,  the 
crime  proven  would  be  "swindling"  under 
article  1421  of  the  Penal  Code,  and  appellant 
could  not  be  convicted  under  an  Indictment 
charging  him  with  theft  Article  1421  pro- 
vides that  the  "acquisition  of  any  •  •  • 
money  *  *  *  by  means  of  some  false  or 
deceitful  pretense  or  device,  or  fraudulent 
representation,  with  intent  to  appropriate  the 
same  to  the  use  of  the  party  so  acquiring," 
is  swindling. 

These  two  articles  of  the  Code,  which  to  a 
casual  reader  would  indicate  that  the  Legis- 
lature had  defined  the  same  state  of  facts  to 
constitute  two  separate  and  distinct  ofTenses 
— ^theft  by  fraudulent  pretext,  and  swindling 
—have  often  been  before  this  court,  and  a 
line  of  demarcation  has  been  clearly  and  dis- 


tinctly marked  out,  as  to  what  will  consti- 
tute theft  under  article  1332,  and  what  acts 
will  constitute  swindling  under  article  1421. 
In  Underwood  v.  State,  49  Tex.  Cr.  R.  285, 
91  S.  W.  572,  this  court,  speaking  through 
Judge  Brooks,  said: 

"The  unbroken  line  of  authorities  in  this  conrt 
lay  down  the  propoaition  that  where  the  money 
is  obtained  by  false  pretenses,  and  the  party  in- 
tended at  the  time  the  same  was  obtained  to 
part  with  both  the  title  and  possession  of  the 
money,  these  facts  make  out  a  case  of  swindling^ 
and  not  theft.  The  facts  before  us,  as  stated 
above,  show  that  prosecutor  intended  to  part 
both  with  the  title  and  possession  of  the  money ; 
and  hence  this  prosecution  should  have  been 
brought  for  swindling  and  not  theft.  Taylor  v. 
State,  32  Tex.  Cr.  R.  UO,  22  S.  W.  148; 
Frank  v.  State,  30  Tex.  App.  381,  17  S.  W. 
936;  Pitts  v.  State,  6  Tex.  App.  122;  WU- 
liams  V.  State,  34  Tex.  Cr.  B.  523,  31  S.  W. 
405 :  Powell  v.  State,  44  Tex.  Cr.  R.  273,  70 
S.  W.  968 ;  Price  v.  State  [49  Tex.  Cr.  R.  181, 
91  S.  W.  571],  decided  at  Tyler  term,  1905." 

In  the  case  of  Bink  v.  State,  60  Tex.  Cr.  R. 
448, 98  S.  W.  865,  this  court,  speaking  tbrotigh 
Judge  Benderson,  said: 

"The  material  question  is  whether  this  con- 
viction can  be  sustained  for  theft.  Appellant 
contends  that  it  cannot;  that  if  he  is  guilty 
of  any  oSense  it  is  swindling  and  not  theft,  in- 
asmuch as  the  evidence  without  controversy 
shows  that  the  fee  in  the  property  was  acquired 
by  him  by  means  of  a  false  pretext  and  not  the 
mere  possession  of  the  property.  We  under- 
stand our  decisions  on  this  point  to  hold  that 
the  acquisition  of  the  title  to  the  property — 
that  is,  the  fee  in  the  property— if  it  is  acouired 
by  means  of  the  false  pretext  it  is  swinaling ; 
whereas,  if  the  mere  possession  of  the  property 
is  parted  with  by  means  of  the  false  pretext  it 
Is  theft  Articles  861,  674,  Penal  Code;  State 
V.  Vickery,  19  Tex.  326;  May  v.  Stote,  15  Tex. 
App.  430;  Sims  v.  SUte,  28  Tex.  App.  447  [13 
S.  W.  653] :  Price  v.  State,  49  Tex.  Cr.  R.  131, 
91  S.  W.  571 ;  Curtis  v.  State,  31  Tex.  Cr.  R. 
39  [19  S.  W.  604] ;  Johnson  v.  State,  46  Tex. 
Or.  R.  416  [80  8.  W.  621]." 

And  In  the  case  of  Blnk  ▼.  State,  60  Tex. 
Cr.  R.  462,  98  S.  W.  250,  this  court,  speaking 
through  Judge  Davidson,  said: 

"There  Is  and  has  lieen,  in  England  and  Amer- 
ica, and  it  is  true  in  Texas,  a  marked  distinction 
l>etween  theft  and  swindling.  Article  861,  Pe- 
nal Code,  provides,  in  substance,  that  if  the  pos- 
session of  the  property  is  wrongfully  obtained, 
it  is  theft  if  the  purpose  at  the  time  of  obtaining 
the  property  was  to  appropriate  it,  or  if  it  was 
obtamed  by  fake  pretenses  for  the  purpose  of 
appropriating  it  Article  877  provides  that, 
wherever  property  is  obtained  by  contract  of 
borrowing  or  other  bailment  and  the  p^perty 
is  subsequently  appropriated,  it  constitutes  theft 
But,  under  these  statutes  and  all  of  the  law  of 
theft  the  distinction  between  that  crime  and 
swindling  is  found  in  this:  That  in  theft  the  ti- 
tle to  the  property  is  not  an  Issue.  In  swin- 
dling the  passmg  of  the  title  is  necessary.  T'he 
rule  may  oe  stated  in  this  way:  'The  true  dis- 
tinction between  theft  and  swindling,  where  the 
property  is  acquired  by  means  of  false  pretenses, 
is  this :  If  the  owner  was  induced  to  part  with 
his  property  finally  by  means  of  the  false  pre- 
tenses, the  offense  is  swindling.  But  where  the 
possession  delivered  by  the  owner  was  obtained 
m  a  manner  not  sufficient  to  pass  title  to  the 
property,  the  owner  only  intending  to  part  with 
the  possession  and  custody  and  not  the  title  to 
his  property,  and  the  party  so  acquired  posses- 
sion then  and  there  entertaining  the  frandulent 
intent  to  appropriate  it  and  did  appropriate  it, 
the  oSense  is  theft'    In  this  state,  this  ia  the 
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distiiiction  made  by  the  statutes  in  regard  to 
swindling  and  tlieft,  and  has  been  recognized  by 
all  the  decisions  in  an  unbroken  line,  commenc- 
ing with  White  v.  SUte,  11  Tex.  769.  See, 
also.  State  v.  Vickery,  19  Tex.  326;    Cline  v. 


State,  43  Tex.  404 ;    Pitts  t.  State,  6  Tex.  App. 
—      —   -  ~  ^.   -         .         2f5; 

&pp.  881  ri7  8.  "^ 
9361;    Curtis  v.  State,  31  Tex.  Cr.  R.  39  [19 


122;     Hudson    v.    State,    10  Tex..  App.   21 
Frank  ▼.  State,  30  Tex.  App.  881  [17  S.  W. 


S.  W.  604] ;    Taylor  v.  State,  32  Tex.  Cr.  B. 
110  [22  S.  W.  148]." 

It  Is  thus  made  plainly  manifest  that,  if  by 
the  fraud  practiced  the  title  to  the  property 
passed  to  the  person  obtaining  it,  the  offense 
is  swindling  and  not  theft;  on  the  other 
hand.  If  the  mere  possession  of  the  property 
was  obtained  by  the  fraud  practiced,  and  the 
title  to  the  property  did  not  pass  to  the  i)er- 
son  obtaining  it,  such  acts  constituted  theft 
under  the  provisions  of  the  Code  hereinbefore 
cited.  So  the  question  in  this  case  is:  Does 
the  evidence  offered  in  behalf  of  the  state 
show  that  the  mere  possession  of  the  proper- 
ty passed  to  appellant,  or  does  it  show  that 
the  title  to  the  properly  passed  to  appellant? 
If  the  title  passed,  the  conviction  cannot  be 
soBtalned;  if  the  mere  possession  of  the  mon- 
ey passed  and  not  the  title  to  it,  the  acts 
constituted  theft  and  not  swindling.  The 
law  Is  thus  made  plain,  and  it  only  remains 
to  be  determined  what  the  facta  would  show. 

[2]  Hattle  BuUocIi:  testifies  that  the  $75 
was  obtained  from  her  by  appellant  by  the 
representation  that  the  bond  of  Ida  Childress 
had  been  increased,  and  that  she  gave  him 
the  money  to  be  deposited  in  lieu  of  a  bood, 
to  be  returned  to  her  in  60  days.  Annie  Bax- 
ter also  so  testifies.  Under  this  testimony, 
the  title  to  the  money  did  not  pass  to  appel- 
lant— merely  the  possession  of  it,  to  be  de- 
posited In  lieu  of  a  bond,  and  the  prosecution, 
if  maintained  at  all,  was  necessarily  brought 
nnder  the  article  of  the  Penal  Code  charging 
appellant  with  theft  of  the  money  by  fraudu- 
lent pretext,  for  the  identical  money  was  to 
be  returned  in  60  days.  The  evidence  does 
not  raise  the  question  of  a  loan  to  appellant. 
He  says  this  $75  was  paid  to  him  as  a  fee  In 
the  Ida  Childress  case,  and  at  the  request  of 
appellant  the  court  instructed  the  Jury  that 
if  the  money  was  paid  to  appellant  as  a  fee 
they  would  acquit  him.  This  was  a  submis- 
sion of  the  defensive  theory  of  the  case,  and 
the  Jury  found  adversely  to  him. 

[3]  The  contention  that  the  court  erred  in 
overruling  the  application  for  a  continuance 
cannot  be  sustained.  The  application  shows 
the  materiality  of  the  .testimony  of  the  absent 
witnesses  beyond  question,  but  it  fails  to 
show  that  process  of  any  character  had  been 
issued  to  secure  their  attendance.  Article 
60S,  Code  of  Criminal  Procedure.  The  Indict- 
ment in  this  case  was  returned  March  26, 
1914,  and  the  trial  was  not  had  until  May  13, 
1914.  No  process  had  been  Issued  for  the  ab- 
sent witnesses;  no  application  made  for  pro- 
cess to  Issue  for  them;  and  no  reason  stated 
In  the  application  (or  continuance  why  process 
bad  not  been  issued,  nor  applied  for.    Under 


such  circumstances,  the  court  did  not  err  in 
overruling  the  application  for  a  continuance, 
for  the  law  is  that  the  application  must  not 
only  show  the  materiality  of  the  testimony, 
but  must  also  show  the  diligence  used  to  se- 
cure the  attendance  of  the  witnesses,  or  state 
the  reason  why  process  had  not  been  applied 
for.    Snodgrass  v.  State,  36  Tex.  Cr.  R.  207, 

36  S.  W.  477;  Sykes  v.  State,  63  Tex.  Cr.  R. 
165,  108  S.  W.  1179;  Townsend  v.  State,  41 
Tex.  135;   Hill  r.  State,  36  Tex.  Cr.  R.  441, 

37  S.  W.  736.  As  the  application  for  conthiu- 
unce  does  not  show  that  any  process  had 
ever  been  Issued  for  the  absent  witnesses, 
nor  any  reason  shown  why  process  had  not 
been  issued,  it  is  Insufficient  in  law,  and  the 
court  did  not  err  In  overmling  it 

There  is  In  the  record  no  exception  to  the 
admissibility  or  rejection  of  any  testimony 
introduced  on  the  trial  of  this  cause.  The 
record  does  not  disclose  that  there  was  any 
objection  made  to  the  charge  of  the  court  as 
given  at  the  time  it  was  submitted  to  coun.se1 
for  their  inspection.  The  special  charges  re- 
quested and  not  given  were  fully  covered  by 
the  court  in  his  charge  to  the  Jury,  and  un- 
der such  circumstances  we  can  only  affirm 
the  Judgment  of  the  trial  court 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

This  case  was  affirmed  at  a  former  day  of 
this  term,  and  on  the  motion  for  rehearing 
very  able  and  interesting  briefs  have  been 
filed  both  by  the  attorneys  who  tried  the 
case,  and  by  Judge  Norman  G.  Kittrell,  who 
has  been  retained  since  the  trial  to  assist  in 
briefing  the  case  on  appeal. 

In  the  motion  for  rehearing  it  is  not  con- 
tended that  we  did  not  correctly  state  the 
law  as  to  the  true  distinction  between  the 
offenses  of  swindling  and  theft  by  fraudulent 
representations,  but  it  is  contended  that  we 
misconceived  the  testimony  of  Hattle  Bul- 
lock, and  that  her  testimony  does  not  show 
that  it  was  not  her  intention  that  the  title 
to  the  money  should  not  pass  to  appellant  at 
the  time  it  was  delivered  to  him.  We  have 
again  very  carefully  re-read  the  testimony, 
and,  as  stated  in  the  original  opinion,  the  de- 
fense was  that  Hattle  Bullock  liad  paid  ap- 
l)ellant  the  money  as  a  fee.  This  she  denied. 
That  issue  was  submitted  to  the  .Jury  by  the 
court,  as  shown  In  the  original  opinion,  and 
the  Jury  found  against  appellant  on  that  con- 
tention, and  it  is  not  surprising  they  did  so, 
for  the  testimony  shows  that  when  appel- 
lant learned  that  Hattle  Bullock  had  report- 
ed the  matter  to  the  district  attorney  and 
had  gone  before  the  grand  Jury,  he  called  her 
over  the  telephone  and  asked  her  about  it, 
and,  upon  being  informed  that  she  had  done 
so,  he  told  her  to  call  at  his  office,  as  he  had 
some  money  for  her.  This  she  declined  to 
do  at  that  time,  but  later  she  consulted  with 
the  district  attorney's  office,  and  was  told  to 
accept  the  money  if  appellant  desired  to  re- 
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pay  ber  ber  mopey,  and,  when  appellant 
learned  she  would  accept  tbe  money,  bis  wife 
did  pay  to  Battle  Bullock  the  money.  If 
appellant  was  sincere  In  bis  contention  that 
he  had  received  the  money  as  a  fee  in  the  Ida 
Childress  habeas  corpus,  he  would  hardly 
hare  repaid  it  to  Hattie  Bullock  as  soon  as 
he  learned  that  she  had  reported  the  transac- 
tion to  tbe  district  attorney,  and  had  gone 
before  the  grand  jury.  If  he  bad  come  by 
the  money  honestly,  and  relied  on  that  de- 
fense, he  would  not  so  hastily  have  refunded 
the  money,  upon  learning  of  ber  appearing 
before  tbe  grand  Jury,  and  tbe  fact  that  be 
did  refund  it  when  be  learned  she  bad  been 
before  the  grand  Jury  would  not  relieve  the 
transaction  of  its  criminality,  as  the  offense 
was  committed,  if  any,  at  the  time  he  obtain- 
ed possession  of  the  money  by  fraudulent 
representations  with  tbe  Intention  to  appro- 
priate it  to  bis  own  use,  and  which  be  did 
for  some  six  months  appropriate  it  to  bis 
own  use,  only  refunding  it  after  he  was  noti- 
fied that  steps  bad  been  taken  to  Institute  a 
criminal  prosecution. 

[4]  But  appellant's  able  counsel  contend, 
even  if  that  be  true,  that  tbe  testimony  would 
show  a  loan  to  appellant  of  the  money.  If 
that  be  true,  we  coucede  that.  If  tbe  loan  was 
obtained  by  fraudulent  representations,  it 
would  be  a  swiudllug  as  we  endeavored  to 
make  plain  in  tbe  oiiginal  opinion,  but  evi- 
dently did  not  do  so,  or  counsel  have  not 
carefully  considered  the  opinion.  What  we 
meant  to  say  was  that  the  testimony  did  not 
tend  to  raise  the  Issue  that  tbe  money  was 
loaned  to  him  by  Hattie  Bullock,  or  that  tbe 
possession  of  It  was  delivered  to  him  to  be 
used  as  be  saw  proper  as  his  property.  The 
testimony  of  appellant's  witnesses  did  not 
tend  to  raise  that  Lssue,  but  was  wholly  on 
tbe  issue  that  it  bad  been  paid  to  him  as  a 
fee.  Neither  does  tbe  state's  testimony  tend 
to  raise  such  an  issue.  In  our  opinion.  Ap- 
pellant in  his  cross-examination  of  HJattie 
Bullock  asked  ber  If  tbe  money  was  not  loan- 
ed to  appellant,  and  ber  answer  was: 

"He  has  not  borrowed  any  money  from  me — 
never  borrowed  any  money  from  me.  I  have 
never  loaned  him  any  money." 

As  appellant's  witnesses  do  not  contend 
that  It  was  a  loan,  tbe  authorities  where  a 
loan  was  obtained  by  fraudulent  representa- 
tions have  no  application  to  this  case.  Tbe 
testimony  of  the  stote's  witnesses  show  that, 
when  Judge  Robinson  bad  agreed  to  dis- 
cbarge Ida  Childress,  appellant  did  not  so 
tell  the  negro  women,  but  told  Hattie  Bul- 
lock that  Ida's  bond  had  been  fixed  at  $100, 
and  at  that  time  obtained  from  ber  $50; 
that  a  few  days  later  be  went  to  Hattie  Bul- 
lock's home  and  told  ber  that  Ida's  bond  bad 
been  increased,  and  be  would  have  to  have 
$75  more  on  the  bond,  that  this  money  would 
be  returned  to  Hattie  Bullock  In  60  days. 


Hattie  Bullock  gave  him  a  check  for  tbe  $75, 
but  be  did  not  cash  tbe  check,  retuniing  it 
to  ber,  saying  the  bank  would  not  pay  it. 
Hattie  Bullock  then  went  to  the  bank  and 
got  the  money  and  delivered  the  $75  to  ap- 
pellant to  be  used  as  a  bond,  to  be  returned 
by  appellant  in  60  days.  Under  this  state 
of  case,  we  cannot  conceive  how  it  can  be 
contended  that  the  money  ever  became  ap- 
pellant's money,  or  gave  him  tbe  right  to 
dispose  of  It  for  his  own  use  and  benefit. 
To  constitute  swindling,  the  title  to  the  mon- 
ey must  have  passed  to  appellant — become 
bis  property  to  be  used  end  di.six>sed  of  as 
he  saw  proper.  This  testimony  does  not 
raise  that  issue,  but  shows,  if  true,  that  tbe 
mere  possession  of  tbe  money  was  obtained 
by  appellant  by  the  fraudulent  representa- 
tion that  it  was  needed  to  be  used  to  secure 
bond  for  Ida  Childress,  and  that  tbe  money 
was  only  needed  temporarily,  and  would  be 
returned  In  60  days.  The  money  would  have 
had  to  become  the  property  of  appellant  be- 
fore tbe  offense  of  swindling  could  have  been 
committed,  and,  in  this  case,  in  no  event  was 
the  money  to  become  tbe  property  of  appel- 
lant 

[5]  We  are  criticized  mildly  for  not  pass- 
ing on  some  of  the  grounds  presented  in  tbe 
original  brief  of  one  of  counsel  for  appel- 
lant. GTbese  grounds  criticized  the  charge 
of  tbe  court  As  no  objections  were  made 
to  tbe  charge  when  presented  to  counsel  for 
their  Inspection,  such  grounds  could  not  be 
raised  after  verdict.  Tbe  old  rule,  that  er- 
rors in  the  charge,  if  errors  there  be,  can 
be  presented  for  the  first  time  in  the  motion 
for  new  trial,  is  no  longer  the  law  In  this 
state,  but  that  rule  was  changed  by  chapter 
138  of  the  Acts  of  the  33d  Legislature.  That 
chapter  provUlrd: 

"Before  said  charge  is  read  to  the  jury,  the 
defendant  or  his  counsel  shall  have  a  reasonable 
time  to  examine  tbe  same  and  he  »hall  present 
bis  objections  thereto  in  writing,  distinctly 
specifying  each  ground  of  objection." 

And  then  provided  that.  If  such  objections 
are  not  filed  at  that  time,  we  sbaU  not  re- 
verse the  case  because  of  any  errors  In  tbe 
charge,  unless  It  appears  from  tbe  record  as 
a  whole  that  the  defendant  has  not  bad  a 
fair  and  impartial  trial.  The  issues  raised 
by  the  record  in  this  case  were  presented 
In  the  charge  given  to  the  jury;  no  excep- 
tions were  reserved  to  any  evidence  intro- 
duced or  excluded.  If  any.  'Under  such  cir- 
cumstances, we  canndt  consider  the  com- 
plaints of  the  charge  made  after  verdict  Is 
rendered,  and  we  thought  counsel  would  so 
understand  without  us  reiterating  this  rule  of 
law;  It  having  been  expressly  stated  in  many 
opinions  heretofore  rendered. 

We  have  carefully  considered  every  ground 
assigned  In  the  case  and  are  still  of  tbe  opin- 
ion that  there  Is  no  reversible  error  present- 
ed, and  tbe  motion  for  rehearing  Is  overruled. 
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(Coart  of  Criminal  Appeals  of  Texas.    Oct  28, 

1914.     State's  Rehearing:  Denied 

Dec.  2,   1914.) 

1.  Bigamy  (5  7*)  —  Evidence  —  Bvbden  or 
Pboof. 

Lnder  Pen.  Code  1911,  art.  62,  declaring 
that  on  the  trial  of  a  criminal  action,  when  the 
facts  have  been  proven  which  constitute  the 
offense,  it  devolves  apon  the  accused  to  estab- 
lish the  circomatances  which  be  relies  on  to  ex- 
cuse or  justify  his  act,  one  accused  of  bigamy, 
who  admitted  a  second  marriage  while  a  first 
wife  was  living,  has  the  burden  of  proving  that 
he  contracted  the  second  marriage  while  labor- 
ing nader  a  mistake  of  fact. 

[Ed.  Note. — For  other  cases,  see  Bigamy,  Cent. 
Dig.  U  34-40;    Dec  Dig.  $  7.*] 

2.  CBonNAi,  Law   (f   778*) — Prosecdtions— 

ISSTBUOTIONS— BUKDEN   OF  PROOF. 

In  ■  prosecution  fbr  Ugamy,  a  chaise, 
which  cast  upon  aocused  the  burden  of  proving 
that  be  eontracted  a  subsequent  marriage  un- 
aer  a  mistake  of  fact  beyond  a  reasonable  doubt, 
is  erroneous,  casting  upon  accused  a  greater 
harden  than  the  law  imposes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1846-1852,  1854-1857,  1860, 
1967 ;   Dec.  Dig.  i  778.*] 

3.  Witnesses  (|  277*)  —  Cbobs-Exahination 
OF  Accused. 

When  accused,  who  claimed  that  he  con- 
tracted his  subsequent  marriage  under  a  mis- 
take of  fact,  believing  that  his  former  wife  had 
procured  a  divorce,  took  the  stand  and  testified 
that  his  former  wife  wrote  him  that  she  had 
procured  a  divorce  and  that  he  showed  the  let- 
ter to  his  subsequent  wife,  etc,  it  is  not  im- 
proper for  the  state  to  bring  out  on  cross-exam- 
ination that  be  had  children  by  his  former  wife, 
tliat  he  knew  where  they  and  their  mother  lived, 
and  that  he  was  traveling  near  to  the  place; 
such  matters  being  material  on  the  question 
whether  bis  mistake  arose  from  a  want  of  prop- 
er care. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  925,  979-983;   Dec  Dig.  i  277.*] 

4.  Witnesses  (|  277*)— Exaiqmation— Cboss- 
exaki  nation. 

Where  accused  testified  that  his  former 
wife  wrote  him  that  she  had  procured  a  divorce, 
that  relying  upon  t.hls  be  oontraeted  a  mb- 
sequent  marriage,  bat  tliat  til*  letter  which  he 
showed  to  his  subsequent  wife  had  been  lost,  ac- 
cused may  be  cross-examinod  as  to  the  contents 
of  the  letter  to  enable  the  state  to  show  that  he 
waa  mistaken  as  to  the  atatementa  therein  con- 
tained. 

[E!d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  925,  979-983;   Dec  Dig.  {  277.*J 

6.  Bigamy  (8  8*)— Evidence— ADMissiainry. 
In  a  prosecution  for  bisamy,  it  appeared 
that  accused  had  been  married  three  times.  His 
first  marriage  had  been  dissolved  by  a  valid  de- 
cree of  divorce,  and  accused  claimed  that,  rely- 
ing upon  a  letter  written  by  his  second  wife  in- 
forming him  that  she  had  procured  a  divorce,  he 
celebrated  a  third  marriage.  On  cross-examma- 
tion  it  was  brought  out  that  he  was  informed 
of  the  dissolution  of  his  first  marriage  by  his 
sister,  who  wrote  him  that  his  first  wife  had  pro- 
cured a  divorce  and  that  in  the  same  letter  she 
inclosed  a  certified  copy  of  the  divorce  decree. 
The  copy  was  produced  and  identified.  Beld, 
that  the  copy  of  the  decree,  where  limited  solely 
to  the  question  whether  accused  had  used  due 
care  in  ascertaining  whether  bis  second  wife  had 
procured  a  divorce  before  celebrating  another 
marriage,  was  admissible;  such  decree  not 
being  necessary  to  show  the  dissolution  of  ac- 


cused's first  marriage,  be  having  testified  to  that 
fact  himself. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  U  41-49;  Dec.  Dig.  {  8.*] 

6.  Cbiwinai.  Law   (|  440*)— Evidence— Bbc- 

OBOS. 

l"or  the  decree  to  be  admissible  for  the  pur- 
pose desired,  it  was  unnecessary  to  file  it  and 
give  three  days'  notice  of  the  filing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1026 ;   Dec  Dig.  {  440.*] 

7.  BiOAMT  (§  13*)  —  Prosecution  —  Pebemp- 
TOBT  Instruction. 

Where  the  indictment  charged  that  accused, 
having  a  wife  in  New  Jersey,  unlawfully  mar- 
ried another,  the  fact  that  he  had  previously 
been  married  in  Michigan  will  not  justify  a 
peremptory  charge  on  the  ground  that  the  New 
Jersey  marriage  was  invalid,  where  accused 
himself  testified  that  his  first  marriage  had  been 
dissolved  by  a  decree  of  divorce. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Dec. 
Dig.  i  13.*] 

Davidson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Fayette  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Louis  J.  Coy  was  convicted  of  bigamy,  and 
be  appeala    Beversed  and  remand^d. 

C.  G.  Kraeger,  of  BelMlle,  and  Matbls, 
Teague  &  Embrey,  of  Brenbam,  for  appellant 
0.  B.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J,  Appellant  wa» 
convicted  of  bigamy.  The  Indictment  charg- 
ed that  he  married  Nellie  May  England  in 
Camden  county,  N.  J.,  on  December  4,  1905i 
and  had  her  for  his  wife,  and  while  she  was 
living,  on  May  1,  1912,  in  Payette  county, 
Tex.,  unlawfully  married  and  had  for  his 
wife  one  Irma  E.  Heilig,  and  on  and  after- 
wards did  unlawfully  and  feloniously  have 
both  of  said  women  for  his  two  wives  at  one 
and  the  same  time.  Appellant's  motions  for 
a  continuance  were  overruled,  and  he  was 
forced  to  trial  on  May  11,  1914.  On  the  trial 
before  the  court  and  Jury,  he  admitted  the 
marriage  to  and  having  for  his  wife  said 
Nellie  May  England  as  alleged,  and  while 
she  was  living  married  Miss  Helllg,  as  al- 
leged, and  afterwards  he  had  both  of  said 
women  for  his  two  wives  at  one  and  the  same 
time  and  that  both  were  living  and  are  now 
living.  He  made  these  admissions  subject  to 
his  defense.  The  state,  upon  this  admission, 
which  proved  its  case  In  full,  rested: 

[1,  2]  Appellant's  sole  defense  was  that  he 
was  laboring  under  the  mistake  of  fact  that 
his  said  wife,  Nellie  May,  had  procured  a  di- 
vorce from  him  before  be  married  Miss  Hell- 
lg, and  that  this  mistake  of  fact  did  not  arise 
from  a  want  of  proper  care  on  his  part 

Under  this  condition  the  burden  was  on 
him  to  establish  his  said  defense,  for  arti- 
cle 52,  P.  C,  specifically  enacts: 

"On  the  trial  of  any  criminal  action,  when  the 
facts  have  been  proved  which  constitute  the  of- 
fense, it  devolves  upuu  the  accused  to  establish 
the  facts  or  circumstances  on  which  he  relies 
to  excuse  or  justify  the  prohibited  act  or  omis- 
sion." 
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See,  also,  tbe  decisions  noted  under  tliis 
article  of  the  Code.  There  are  many  others 
to  the  same  effect 

However,  this  proTlslon,  and  no  other,  of 
the  law  requires  that  an  accused  shall  es- 
tablish hia  defense  beyond  a  reasonable 
doubt.  On  this  subject  the  court  gave  tills 
charge: 

"You  are  further  instructed  tbaty  if  you  be- 
lieve from  the  evidence  In  this  case,  beyond  a 
reasonable  doubt,  that  the  defendant  bad  been 
informed  that  his  former  wife  was  divorced 
from  him  when  he  married  Irma  E.  Heili);,  and 
if  you  further  find  that  defendant  believed  such 
information  to  be  true,  and  that  such  belief  did 
not  arise  from  a  want  of  proper  care  on  the  part 
of  the  defendant,  or  if  you  have  a  reasonable 
doubt  as  to  whether  tiie  defendant  was  so  in- 
formed and  so  believed,  then  you  will  acquit 
him.  However,  should  you  find  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt, 
that  such  belief,  if  any,  on  the  defendant's  part, 
arose  from  a  want  of  proper  care  on  his  part, 
then  the  defendant  cannot  be  acquitted  on  the 
ground  of  a  mistake  of  fact" 

By  a  timely  objection,  protwrly  made  and 
evidenced  by  a  proper  bill  of  exceptions,  ap- 
pellant specifically  excepted  to  this  charge, 
among  other  reasons,  because  It  placed  a 
greater  burden  upon  appellant  than  the  laws 
of  this  state  do  as  to  the  proof  of  his  de- 
fense, and  t>ecau8e  it  required  greater  and 
more  conclusive  proof  of  his  defense  than  the 
law  requires. 

There  is  quite  a  difference  between  the  bur- 
den of  proof  and  the  proof  establishing  a 
fact  beyond  a  reasonable  doubt  While  ap- 
pellant bad  the  burden  of  proof  to  establish 
his  said  defense,  he  did  not  have  to  do  so 
beyond  a  reasonable  doubt  which  this  charge* 
we  thinlc,  clearly  required,  taken  as  a  whole. 
For  this  error  the  Judgment  must  be  reversed. 

The  disposition  of  the  case  makes  It  unnec- 
essary to  pass  upon  whether  or  not  the  court 
erred  In  overrnliug  appellant's  motion  for  a 
continuance  and  not  granting  him  a  new  trial 
after  the  conviction,  because  thereof.  Tills 
matter  doubtless  cannot  arise  on  another 
trial.  However,  the  proposed  testimony  of 
Miss  Heillg  and  the  witness  Barton  would 
be  admissible,  as  It  was  stated  in  said  motion 
they  would  give. 

[3]  The  Issue  being  as  stated  above*  and 
after  the  state  had  rested,  the  appellant  took 
the  stand.  He  testified  fully  to  the  same  ef- 
fect as  his  admissions  upon  which  the  state 
rested.  He  then  further  testified,  to  make 
out  hia  defense,  that  after  he  left  his  New 
Jersey  wife,  and  before  be  married  Miss 
Beilig,  his  New  Jersey  wife  wrote  to  him 
that  she  had  procured  a  divorce  from  him. 
He  claims  he  showed  that  letter  to  Miss 
Hellig  and  when  he  married  her  he  turned 
that,  with  other  letters  from  his  New  Jersey 
wife,  over  to  her,  and  that  that  letter  and 
others  had  been  lost  or  destroyed;  that  he 
relied  upon  and  believed  the  statements  in 
that  letter  and  in  good  faith  married  Miss 
Heillg.  As  a  necessary  part  of  his  defense, 
he  had  to  show  that  his  mistake  about  his 
New  Jersey  wife  having  procured  a  divorce 


from  him  did  not  arise  from  a  want  of  proper 
care  upon  his  part  to  discover  the  truth. 
He  undertook  to  do  this  by  his  testimony  to 
a  considerable  extent,  unnecessary  and 
probably  Improper  to  here  state.  When  he 
was  turned  over  to  the  state  for  cross-exam- 
ination under  such  circumstances,  clearly 
the  state  had  the  right  to  show  that  he  had 
two  children  by  this  New  Jersey  wife,  where 
they  and  their  mother  lived,  and  his  knowl- 
edge thereof,  and  his  movements  with  refer- 
ence to  his  traveling  around  and  being  In 
close  proximity  to  them,  so  that  the  Jury 
could  determine  whether  or  not  be  had  the 
opportunity  to°  ascertain  the  truth  and  that 
his  mistake  did  not  arise  from  a  want  of 
proper  care  on  his  part  Especially  was  this 
true  on  cross-examination,  for  tills  would 
materially  aid  the  Jury  In  arriving  at  •  cor- 
rect verdict 

[4]  Also,  clearly  under  the  circumstances 
and  In  view  of  this  testimony  on  direct  ex- 
amination, and  especially  as  to  the  contents 
of  the  letter  he  claimed  to  have  received 
from  his  wife  notttylUK  him  ttiat  she  had 
procured  a  divorce  from  Iiim,  did  the  state 
have  the  right  to  cross  him  as  to  the  contents 
of  tliat  letter  and  develop  from  him.  If  it 
could,  that  he  was  mistaken  about  the  con- 
tents of  that  letter,  and  It  was  not  as  he 
claimed,  but  otherwise. 

[6, 1]  On  bis  cross-examination,  the  state 
further  showed  by  him  that  before  his  mar- 
riage to  hia  New  Jersey  wife  he  had  married 
a  woman  at  Saginaw,  Mich.,  and  that  prior 
to  his  marriage  to  the  New  Jersey  wife  be 
had  been  divorced  from  the  Saginaw  wife. 
For  the  purpose  of  showing  the  diligence  he 
had  used  to  ascertain  the  fact  of  his  divorce 
from  the  Saginaw  wife,  the  state,  on  his 
cross-examination,  had  him  testify  that  prior 
to  his  marriage  to  the  New  Jersey  wife  his 
sister  had  written  to  him  that  his  Saginaw 
wife,  in  effect,  had  a  divorce  from  him,  and 
that  she  had  remarried,  and  in  the  same  let- 
ter In  which  she  gave  him  this  information 
she  also  Inclosed  to  him  a  certified  copy  of 
the  divorce  decree  that  his  Saginaw  wife  bad 
procured.  The  original  paper  thus  sent  to 
him  by  his  sister  and  received  by  him  was 
produced.  Identified  by  him  as  that  paper, 
and  on  the  issue,  and  that  only,  of  whether 
or  not  be  had  used  proper  care  to  ascertain 
whether  his  New  Jersey  wife  had  procured 
a  divorce  from  him  before  he  married  Miss 
Heillg,  the  court  permitting  that  paper,  the 
certified  copy  of  the  divorce  decree  by  his 
first  wife  against  him,  to  be  introduced.  It 
was  admissible  for  that  purpose,  being  so 
limited  expressly  by  the  court  It  is  Just 
the  same  as  if  it  had  not  been  a  decree  of  the 
court,  but  some  other  Information  received 
by  him  upon  which  be  relied.  It  would  not 
have  been  admissible  In  the  condition  it  was 
under  the  act  of  Congress  for  the  purpose  of 
proving  that  he  was  legally  divorced  from 
the  Saginaw  wife  before  he  married  the  New 
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Jersey  Mife,  and  It  was  not  offered  for  tbat 
parpose,  as  expressly  stated  at  tbe  time,  and 
the  coart  expressly  stated  It  was  not  admis- 
slble  for  that  purpose,  bnt  limited  It  to  the 
other  purposes  for  wMcb  It  was  admissible. 
Without  reference  to  •  the  decree,  he  swore 
that  he  had  been  divorced  from  the  Saginaw 
wife  before  he  married  his  New  Jersey  wife. 
So  that  it  was  unnecessary  to  introduce  It 
for  establishing  that  fact;  he  having  sworn 
to  It  at  the  time.  It  was  wholly  unnecessary 
to  flle  it  and  give  three  days'  notice  of  the 
tiling  to  Introduce  it  for  that  purpose  or  any 
other.  Clayton  v.  State,  149  S.  W.  124.  So 
that  tbe  court  committed  no  error  in  any  of 
these  matters  as  complained  of  by  appellant's 
bills. 

[7]  The  court  did  not  err  in  excluding  from 
the  evidence  the  doctor's  affidavit  as  to  the 
eonditioD  of  Miss  Heillg,  and,  of  course,  did 
not  err  in  reusing  to  give  a  peremptory 
cliarge  to  acquit  appellant  because  of  the 
proof  that  before  he  married  his  New  Jersey 
wife  be  bad  been  married  to  the  Saginaw 
wife;  tbe  evidence  by  his  own  sworn  testi- 
mony showing  that  he  was  divorced  from  the 
Saginaw  wife  before  he  married  the  New 
Jersey  wife. 

We  have  not  undertaken  to  take  up  each 
of  appellant's  bills  and  discuss  them,  but 
what  we  have  said  applies  to  all  tbe  ques- 
tions raised  by  them. 

For  the  error  in  the  charge  of  the  court, 
the  Judgment  la  reversed  and  the  cause  re- 
manded. 

DAVIDSON,  J.  I  concnr  in  the  reversal 
of  tbe  case,  but  believe  my  Brethren  are  In 
tsmr  in  not  reversing  tbe  case  <mi  the  last 
proposition  discussed  In  tbe  majority  opin- 
ion. The  state  elldted,  over  the  objection 
of  appellant,  that  when  be  married  tbe  New 
Jersey  wife  be  had  a  living  wife  in  Saginaw, 
Mich.  Bavtng  proved  this  over  the  objection 
of  appellant,  the  state  introduced  the  decree 
of  some  court  in  Michigan  showing  tbe  di- 
vorce. Tarlous  objections  were  urged  to  this 
which  are  acknowledged  to  be  well  taken. 
This  decree  was  not  properly  authenticated 
so  as  to  be  used  as  tbe  judgment  of  another 
state,  nor  was  it  flied  with  tbe  records  of  tbe 
court  so  as  to  be  used  as  evidence,  niere- 
f ore .  it  was  not  evidence  in  tbe  case.  My 
Brethren  seek  to  avoid  this  by  seeking  to 
show  It  was  Introduced  to  show  a  want  of 
diligence  in  ascertaining  whether  or  not  he 
was  divorced  from  his  New  Jersey  wife  at 
tbe  time  he  married  in  Texas.  I  cannot  con- 
cur with  that  view.  When  the  marriage  in 
Sasloaw  was  proved,  if  tbe  decree  of  the 
court  showing  a  divorce  prior  to  tbe  time 
be  married  the  New  Jersey  wife  was  relied 
upon,  then  It  was  necessary  to  have  the  de- 
cree properly  certified  as  required  by  the 
statute  under  the  act  of  Congress,  In  order 
to  be  used  as  evidence  in  the  trial  of  this 
case,  and  was  necessary  to  have  It  £led  with 


tbe  records  of  the  court  as  required  by  flie 
statute  of  this  state,  three  days  bef<«e  the 
trlaL  This  was  fully  as  damaging  as  any 
testimony  introduced  in  tbe  case.  When  the 
Michigan  marriage  was  proved,  this,  of 
course,  preceded  the  New  Jersey  marriage. 
If  at  the  time  he  married  In  New  Jersey  his 
Michigan  wife  was  still  living  and  undivorc- 
ed,  the  New  Jersey  marriage  was  bigamous; 
and,  having  alleged  that  marriage  In  the  in- 
dictment as  a  legal  morilage,  it  must  be 
proved.  If  the  Michigan  wife  was  living  un- 
dlvorced  at  tbe  time  he  married  in  New  Jer- 
sey, that  was  a  bigamous  marriage,  and  that 
part  of  the  indictment  would  not  be  sustain- 
ed, as  It  could  not  constitute  a  valid  mar- 
riage. So  the  Importance  of  this  decree  as 
a  fact  in  the  case  was  almost  paramount,  be- 
cause, the  moment  the  proof  of  the  Michigan 
marriage  was  Introduced,  the  state,  in  order ' 
to  prove  the  valid  marriage  in  New  Jerseyt 
was  compelled  to  get  rid  of,  in  some  way,  tbe 
Michigan  marriage,  because  If  that  was  ex- 
isting— a  wife  living  and  undivorced — the 
New  Jersey  marriage  was  a  nullity  and  tbe 
state  would  then  lose  Its  case  at  once. 

This  question  was  thoroughly  adjudicated 
In  McCombs  v.  State,  60  Tex.  Or.  R.  490,  99 
S.  W.  1017,  9  L.  R.  A.  (N.  S.)  1086,  123  Am. 
St  Bep.  855,  14  Ann.  Gas.  72.  In  that  case 
it  was  laid  down  as  essential  to  the  crime  of 
bigamy  that  tbe  preceding  marriage,  alleged 
in  tbe  indictment,  must  be  a  legal  one  and 
not  illegal;  and  if  that  was  a  bigamous  mar- 
riage, of  course,  this  was  not  illegal,  and  that 
part  of  the  Indictment  must  necessarily  fail. 
The  court,  it  is  claimed,  undertook  to  limit 
this  testimony  to  tbe  proof  of  a  want  of  dil- 
igence on  appellant's  part  in  ascertaining 
the  fact  that  he  was  divorced  from  the  New 
Jersey  wife,  but  It  was  Illegal  testimony  and, 
tbat  being  true,  under  all  the  decisions,  tbe 
conrt  cannot  by  tbe  charge  limit  its  effect. 
The  error  cannot  be  thus  cured.  The  illegal- 
ity of  admitted  testimony  cannot  be  cured 
by  changing  its  effect  to  some  particular 
thought  and  effect  in  the  case.  If  that  de- 
cree had  not  been  introduced,  the  state,  in 
this  particular  case,  had  failed  to  make  out 
a  case  against  the  defendant  I  do  not  care 
to  go  over  what  was  said  in  the  McCombs 
Case,  supra.  That  case  reviews  tbe  author- 
ities and  correctly  decides  the  question  and 
is  concltasive  of  this  case  on  tbat  question. 
Therefore  I  cannot  agree  with  my  Brethren 
on  tbat  particular  phase  of  their  opinion. 
If  it  only  affected  this  case,  perhaps  It 
would  not  make  so  much  difference,  as  It  Is 
reversed  and  will  go  back  for  trial  in  view 
of  the  decision;  but  the  question  may  arise 
again.  The  ruling  of  my  Brethren  ought  not 
to  become  a  precedent 

I  think  tbe  judgment  ought  also  to  have 
been  reversed  on  these  bills  of  exceptions  re- 
served by  appellant  Concurring  in  the  re- 
versal of  the  case,  I  dissent  from  that  part 
of  it,  and  file  this  brief  statement 
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WERTHEIMEB  ▼.   STATE.     (No.  3315.) 

(Court  of  Criminal  Appeals  of  Texas.     Not. 

25,  1914.) 

1.  Cbiminal  Law  (i  1099*)— Appbai— State- 
ment OF  Facts— KEVEESAL. 

Where  accused,  tbrouKh  no  fault  of  bis  own, 
but  through  the  refusal  of  the  judge  to  consider 
the  matter,  because  leaving  on  his  vacation,  is 
unable  to  file  a  statement  of  facts  until  after 
expiration  of  the  90  days  allowed,  the  Judgment 
should  be  reversed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2866-2880;  Dec.  Dig.  { 
1099.*] 

2.  Criminai  Law  (|  1099*)— Appeal— State- 

KENT    OP    FACTB— FlUNQ— VaJUDITT   OF    OB- 
DEB. 

An  order  of  the  trial  court  that  the  state- 
ment of  facta,  filed  in  a  criminal  case  on  Sep- 
tember 26th,  be  filed  as  of  July  27Ui,  being  un- 
authorized the  cleik  properly  refused  to  obey 
such  order. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent   Dig.  {§  2866-2880;    Dec.  Dig.   f 
,    1099.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   B.  B.  Seay,  Judge. 

S.  Werthelmer  was  convicted  of  embezzle- 
ment, and  appeals.    Beversed  and  remanded. 

W.  W.  Nelms  and  A.  S.  Baskett,  both  of 
Dallas,  for  appellant  C.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  embezzlement;  his  punishment  being  as- 
sessed at  two  years'  conflnement  in  the  peni- 
tentiary. 

[1,2]  The  statement  of  facts  was  filed  In 
the  trial  court  on  September  2C,  1914,  "as  of 
July  27,  1914,  by  order  of  the  court"  The 
record  shows  that  court  adjourned  on  the 
4tb  of  July,  entering  an  order  ullowing  30 
days,  following  a  previous  order  for  30  days. 
In  which  to  file  statement  of  facts  and  bills 
of  exception.  The  previous  order  reached 
to  July  6th.  This  would  have  given  appel- 
lant until  August  6th  In  which  to  file  his 
statement  of  facts  and  bills  of  exception. 
But,  conceding  he  had  90  days  from  the 
adjournment  of  court  on  June  6th,  this  would 
have  terminated  on  September  6th.  It  is 
shown  without  controversy  that  the  state- 
ment of  facts  and  bUls  of  exception  reached 
the  Judge  on  July  27th.  The  statement  of 
facts  was  approved  by  counsel  for  both  sides 
before  reaching  the  Judge.  The  Judge  re- 
fused to  consider  the  same  because  he  was 
leaving  the  state  on  his  vacation,  and  about 
the  2Sth  or  29th  of  July  he  left  Texas  and 
went  to  the  state  of  Colorado,  returning 
from  that  state  about  the  6th  or  7th  of  Sep- 
tember, possibly  the  5th.  Before  leaving  the 
state  the  Judge  entered  an  order  authorizing 
appellant  to  file  a  statement  of  facts  by  Sep- 
tember 15tb.  This  would  have  been  about  10 
days  beyond  the  90  days  allowed  by  law. 
Without  going  into  further  detailed  statement 
of  the  matter,  the  showing  Is  made  that,  vrith- 


out  fault  of  defendant,  be  failed  to  get  a 
statement  of  facts  filed  until  September  2Gtb. 
To  cover  bis  absence  the  Judge  extended  the 
time  to  file  the  facts  of  his  own  volition  to 
September  15th.  Betornlng  about  the  5tb 
of  September,  which  would  bare  been  the 
end  of  the  90  days,  the  Judge  did  not  approve 
the    facts    until    the    26Ui    of    September. 

The  court  bad  no  authority  to  order  the 
statement  of  facts  filed  back,  and  the  clerk 
was  correct  In  not  obeying  the  order.  There 
is  some  question  of  diligence  on  the  part  of 
appellant  with  reference  to  the  bills  of  excep- 
tion. It  seems  these  reached  the  Judge  In 
time,  but  had  not  been  presented  to  the  coun- 
ty attorney  for  his  inspection  and  approval. 
There  was  no  want  of  diligence  on  the  part 
of  appellant's  counsel  to  obtain  a  statement 
of  facts,  and  it  is  shown  the  statement  of 
facts  was  filed  beyond  the  90  days,  which, 
under  the  authority  of  Fowler  v.  State,  158 
S.  W.  1117,  could  not  be  dona  It  is  unnec- 
essary to  dte  further  autliorities  on  this  prop- 
osition. It  follows,  under  ail  the  authorities, 
that  appellant  is  deprived  of  his  statement 
of  facts  without  bis  fault,  and  entitled  to 
a  reversal  of  the  Judgment  for  want  of  a 
statement  of  facts.  See  Branch's  Criminal 
Law,  i  41,  for  collation  of  authorities;  Par- 
ker T.  State,  145  8.  W.  347. 

Without  the  statement  of  facts,  many  ques- 
tions cannot  be  reviewed,  and  are  therefore 
not  discussed. 

The  Judgment  Is  reversed,  and  the  cause  la 
remanded. 


ALEXANDEB  v.  STATE.     (No.  3339.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  25, 
1914.) 

Cbikinal  Law  (f  1184*)— Appeai^Scopb  of 

Beview. 

On  appeal  from  a  conviction  for  unlawfully 
carrying  a  pistol  on  the  street,  defenses  not  sap- 
ported  by  any  evidence  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2587,  20.-):i.  2086-2098,  3056, 
3007-3071 ;  Dec.  Dig.  i  1134.*] 

Appeal  from  Ellis  C3ount7  Court;  3.  O. 
Lumpkins,   Judge. 

Clatie  Alexander  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  appeals.  Af- 
firmed. 

Clyde  F.  Winn,  of  Waxahachle,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HABPEB,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  unlawfully 
carrying  a  pistol 

The  evidence  offered  in  behalf  of  the  state 
clearly  shows  that  appellant  had  a  pistol  on 
her  person  In  the  streets  of  the  city  of  Wax- 
ahachle. Appellant  testified  In  her  own  be- 
half and  admitted  that  on  the  occasion  when 
she  was  arrested  for  carrying  a  pistol,  she 
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went  to  her  safe  and  got  a  pistol  and  went 
to  the  froat  door  of  her  store.  She  says  she 
was  greatly  excited  and  mentally  disturbed, 
and  if  she  went  out  In  the  streets  with  the 
pistol  she  did  so  unconsciously.  However, 
Messrs.  Carlisle  and  Hull  state  positively 
that  she  did  have  the  pistol  out  In  the  street 

There  were  no  exceptions  reserved  to  the 
Introduction  of  any  testimony.  The  defense 
that  If  she  did  not  go  off  her  premises  she 
would  not  be  guilty  was  affirmatively  sub- 
mitted by  the  court,  be  giving  the  special 
charge  requested  on  that  Issue.  Appellant 
in  her  brief  asks: 

"If  you  are  in  your  own  house  and  have  a 
pistol  in  your  pocket  and  the  bouse  catches  fire 
and  you  forget  about  having  the  pistol  and  you 
rush  out  onto  the  side^¥allc  which  bounds  and 
adjoins  your  lot,  would  you  violate  the  law 
against  carrying  a  pistol?  The  chances  are  that 
you  would  involuntarily  rush  out  of  the  house — 
would  unconsciously  carry  the  pistol  onto  the 
sidewalk.  If  ^on  should  be  in  your  own  yard 
with  a  pistol  in  your  pocket,  and  an  automo- 
bile come  rushing  down  the  street  and  you 
should  see  a  little  child  in  the  street  that  was 
walking  out  in  front  of  tlie  automobile,  and 
you  should  rush  out  of  your  front  gate  and  onto 
the  sidewalk  and  oat  into  the  street  to  rescue  the 
child  from  danger,  you  forgetting  for  the  instant 
about  having  the  pistol  iu  your  pocket,  would 
you  be  guilty  of  unlawfully  cnrrymg  arms  and 
thereby  subject  to  a  fine  of  $100  and  costs  or 
30  days  in  jail  and  costs  or  a  fine  of  $100  and 
30  days  in  jail  and  costs?  Would  this  make  a 
criminal  out  of  you  ?  If  you  should  be  on  your 
own  lot  with  a  pistol  and  should  accidentally 
back  off  onto  the  sidewalk,  would  you  be  guilty 
of  carrying  a  pistol?  Or  if  you  were  on  your 
own  lot  and  near  yonr  own  line,  with  a  pistol, 
and  should  get  overbalanced  and  fall  over  onto 
the  sidewalk,  would  you  be  guilty  of  carrying  a 
pistol?  Or  if  yon  are  near  your  own  line  with 
a  pistol  and  the  wind  should  blow  and  over- 
balance you  or  some  person  should  shove  yon 
and  yon  fell  over  on  the  sidewalk  with  the  pistol, 
would  you  be  guilty  of  violating  the  law  against 
carrying  a  pistol?* 

As  there  Is  no  evidence  that  a  wind,  was 
blowing  that  day,  nor  that  her  house  canght 
on  fire,  nor  that  an  automobile  came  running 
by,  or  that  she  accidentally  fell  off  or  backed 
off  her  lot,  we  do  not  feel  called  upon  to 
answer  the  questions  propounded.  If  there 
was  anything  of  that  character  occurred,  ap- 
pellant ought  to  have  some  evidence  of  It 
In  the  record. 

The  judgment  Is  affirmed. 


SWAFTORD  V.  STATU.    (Na  3840.) 

(Court  of  CMminal  Appeals  of  Texas.    Nov.  26. 
1914.) 

1.  Crimihal  Law  ({  359*)— Bvidenot— R«lk- 

VANCT— AOHISSION    OP  OTHEB  E/VIDENCB  bt 

Adverse  Pabty. 

Wherej  in  a  prosecution  for  cattle  theft,  de- 
fendant claimed  he  had  bought  the  animal  from 
JN.,  and  on  a  former  trial  proved  by  G.  that  N. 
had  sought  to  bribe  M.  to  testify  that  defendant 
had  admitted  to  him  that  be  had  stolen  the  an- 
imal, but  on  the  trial  in  question  G.  testified 
for  the  state  that  his  former  testimony  was  un- 
tme,  and  that  he  in  fact,  representing  liimself 
as  N.,  went  with  defendant's  hrothcr  to  M.  and 


sought  to  bribe  him  to  testify  that  defendant 
had  told  him  he  had  stolen  the  steer,  the  court 
properly  permitted  the  state  to  prove  by  N.  that 
he  in  fact  never  went  to  M.'s  house  or  made  any 
such  proposition  to  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  789,  790;  Dec.  Dig.  $ 
359.*] 

2.  Criminal  Law  (§  1170%*)— Appeal— Pbej- 
nnicE. 

Where,  In  a  prosecution  for  cattle  theft, 
one  jointly  indicted  turned  state's  evidence,  and 
the  case  was  dismissed  against  him.  and  de- 
fendant proved  that  such  codefendant's  reputa- 
tion was  bad,  he  was  not  prejudiced  by  a  ques- 
tion on  cross-examination  as  to  why,  under  such 
circumstances,  he  associated  with  the  codef end- 
ant,  to  which  he  answered  that  the  latter  wanted 
to  boy  beef,  and  that  he  would  as  soon  sell  to 
him  as  any  one. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  ai29-3135;  Dec.  Dig.  § 
1170%.*] 

3.  Criminai,  Law  (§  728*)— TbiaI/— Instruc- 
tions. 

Where  no  objection  was  made  to  questions 
asked  by  the  county  attorney  during  the  trial, 
the  court  did  not  err  in  refusing  a  special  charge 
that  the  jury  should  not  consider  the  questions 
as  any  evidence  of  defendant's  guilt. 

[£!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  16S9-1691;  Dec.  Dig.  $ 
728.'*] 

Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Eulls  Swafford  was  convicted  of  cattle 
theft,  and  he  appeals.    Affirmed. 

0.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PKENDBRGAST,  P,  J.  Appellant  was 
convicted  of  cattle  theft  and  assessed  the 
lowest  punishment 

There  Is  much  conflict  in  the  testimony. 
That  of  the  state,  and  the  state's  theory  of 
the  case,  is  amply  sufficient  to  show  that 
api)ellant  and  one  Luther  Simpson  stole  a 
steer  at  night  drove  It  several  miles  from 
the  pasture  out  of  which  they  took  it,  and 
killed  and  slaughtered  It  in  an  out  of  the 
way  place.  Appellant's  defense  was  that  he 
bought  the  steer  from  the  young  17  year  old 
son.  Hoy  Naney,  of  J.  M.  Naney,  the  owner. 
This  was  the  main  issue.  Appellant  intro- 
duced sufficient  evidence,  if  believed,  to  have 
established  his  defense.  On  the  contrary, 
the  state  Introduced  ample  evidence  to  the 
reverse  effect 

The  court's  charge,  in  addition  to  requir- 
ing the  jury  to  believe  beyond  a  reasonable 
doubt  all  the  requisites  that  the  appellant 
stole  the  steer,  as  alleged,  before  they  conld 
convict  him,  in  a  separate  paragraph  told  the 
Jury: 

"If  you  believe  that  defendant  l>ougbt  the  an- 
imal in  question  from  Roy  Naney,  or  if  you 
have  a  reasonable  doubt  Uiereof,  you  will  ac- 
quit the  defendant." 

In  addition  to  this,  he  charged  that  the 
burden  of  proof  was  on  the  state,  that  de- 
fendant was  presumed  to  be  innocent  until 
his  guilt  was  established  beyond  a  reason- 
able doubt,  and  in  case  they  had  a  reasonable 
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doubt  as  to  bis  gnllt  to  acquit  blm,  and  also 
told  them  that  they  were  the  exclusive  Judg- 
es of  the  (acts  proved,  the  credibility  of  the 
witnesses,  and  the  weight  to  be  given  to  the 
testimony. 

The  state,  over  appellant's  objection,  was 
permitted  to  have  Curtis  Gorman,  one  of  its 
witnesses,  testify  in  substance  that  at  ap- 
pellant's instance  and  solicitation  he  went 
to  the  home  of  Mat  Manuel  with  Bill  Swaf- 
ford,  appellant's  brother,  and  represented 
that  he  (Gorman)  was  Boy  Naney,  and  offer- 
ed Manuel  $50  to  swear  that  appellant  had 
told  him  that  he  (appellant)  stole  the  alleged 
stolen  animal;  that  he  did  do  this,  as  re- 
quested by  appellant,  and  reported  to  appel- 
lant that  Manuel  refused  to  so  swear;  that 
appellant  was  to  pay  him  (Gorman)  whatever 
it  was  worth  for  doing  what  he  did.  Over 
his  objections,  the  state  was  also  permitted 
to  prove  by  Roy  Naney  that  he  did  not  go  to 
said  Manuel's  home  with  Curtis  Gorman  and 
offer  Manuel  $50  to  so  testify.  The  court, 
In  approving  one  of  the  biUs,  explained  the 
matter  thus: 

"In  order  that  the  court  may  understand  the 
connection  and  the  matter  to  which  this  bill 
refers,  it  is  explained  that  at  a  trial  of  this 
case  at  a  former  term  the  witness  Curtis  Gor- 
man was  placed  upon  the  witness  stand  by  the 
defendant,  and  at  that  time  testified  that  he 
went  to  Mat  Manuel's  bouse  with  Roy  Naney, 
and  beard  Roy  Naney  tell  Mat  Manuel  that  he 
was  Roy  Naney,  and  would  give  him  (Manuel) 
|60  to  testify  that  SwaEford  had  admitted  to  him 
(Manuel)  that  he  (Swafford)  had  stolen  th^  steer, 
upon  the  trial  of  the  case  at  this  time  Gorman 
was  placed  upon  the  stand  by  the  state,  and  he 
testified  that  he  did  not  go  to  Mat  Manuel's 
house  with  Roy  Naney,  but  in  truth  and  in  fact 
went  with  a  brother  of  the  defendant  there  at 
the  defendant's  request,  and  represented  himself 
to  be  Roy  Naney.  Under  this  state  of  the  rec- 
ord the  court  believed  it  permissible  for  the  state 
to  put  Roy  Naney  upon  the  stand  to  show  that 
he  in  fact  had  never  gone  to  Mat  Manuel's  home 
and  made  any  such  proposition.  The  court 
believed  that  this  was  true,  although  upon  the 
trial  of  the  case  at  this  time  the  defendant  had 
offered  no  testimony  that  Roy  Naney  had  gone 
to  the  home  of  Mat  Manuel." 

[1]  We  take  it  from  these  bills  that  the 
appellant  had  sought  by  this  evidence  to 
show  that  Roy  Naney,  one  of  the  state's 
material  witnesses,  had  tried  to  manufacture 
testimony  against  appellant,  and  that  by 
showing  this  be  would  destroy  the  effect  of 
Roy  Naney's  testimony  before  the  Jury,  and 
thereby  lead  them  to  believe  that  Roy  Naney 
bad  really  sold  him  the  animal,  or  stolen  it, 
and  thereby  secured  his  acquittal.  It  turned 
out  that,  Instead  of  showing  that  Roy  Naney 
was  seeking  to  manufacture  testimony 
against  appellant,  appellant  was  seeking  to 
manufacture  testimony  for  himself  and 
against  Roy  Naney.  Under  the  circumstanc- 
es, we  think  the  court  committed  no  error 
in  admitting  the  testimony  objected  to. 

[2]  At  the  same  time  appellant  was  indict- 
ed for  this  theft,  the  grand  Jury  also  indicted 
Luther  Simpson  for  the  theft  Simpson  turn- 
ed state's  evidence  with  the  state's  consent. 


and  the  case  was  to  be  dlamlBsed  aa  to  bim ; 
be  testifying  against  appellant.  Appellant 
proved  by  many  witnesses  that  Simpson's 
reputation  was  very  bad,  bat  also  showed 
that  he  had  known  him  for  several  years. 
The  appellant  himself  testlfled  fully.  On 
cross-examination,  the  state  asked  him  if  be 
did  not  know  of  the  bad  reputation  of  Simp- 
son. He  answered  that  he  had  beard  it  was 
bad,  but  did  not  know.  The  state  then  ask- 
ed him  this  question: 

"Didn't  you  know  it  was ;  heard  people  talk- 
ing it,  beard  he  was  unworthy  of  belief  and  so 
on?  What  did  you  want  to  get  tangled  on  with 
him  for,  if  he  was  that  kind  of  a  feUow?" 

To  this  latter  question  the  appellant  ob- 
jected, on  the  sole  ground  that  it  was  argu- 
mentative. He  answered  the  question: 
.  "Simpson  wanted  to  buy  a  beef,  and  I  had 
one  to  sell,  and  would  as  soon  sell  to  him  as  to 
any  one." 

This  shows  no  reversible  error. 

[S]  Appellant  made  no  objection  to  the 
court's  charge,  as  this  record  shows.  He 
asked  this  special  charge: 

"Ton  are  further  charged  that  you  most  not 
consider  as  any  evidence  of  guilt  of  defendant 
the  insulting  questions  of  the  county  attorney, 
such  as  'Don't  you  linow  it  is  a  he?  'Why 
don't  you  tell  the  truth?'  etc." 

Nothing  In  the  record  indicates  when  this 
diarge  was  asked.  No  objection  was  made 
to  such  questions,  if  tbey  were  asked,  daring 
the  trial.  The  fact  that  be  asked  a  charge 
on  the  subject,  even  if  he  bad  asked  it  in  tbe 
time  and  manner  required  by  law,  would  be 
no  evidence  that  any  such  questions  were 
asked.  The  record  does  not  show  tbat  the 
charge  was  asked  at  such  a  time  as  to  au- 
thorize this  court  to  review  it ;  but,  if  it  did, 
the  court's  refusal  to  give  the  charge  shows 
no  error. 

In  one  ground  of  appellant's  motion  for 
new'  trial  it  is  set  up  that  he  had  been  indict- 
ed for  the  offense  of  subornation  of  perjury  in 
connection  with  said  Curtis  Gktrman;  tbat 
Gorman  and  other  witnesses  had  gone  before 
tbe  grand  Jury  long  prior  to  that  Indictment, 
and  it  was  not  returned  until  June  26,  1914 ; 
that  at  the  time  he  was  out  on  bond  in  this 
case ;  that  he  was  arrested  on  the  subornation 
of  perjury  indictment  on  June  30th,  and  plac- 
ed In  Jail,  a  short  time  before  his  trial  in  this 
case,  and  not  brought  into  court  or  allowed 
to  see  his  attorney  until  this  case  was  call- 
ed; that  the  state  announced  ready  in  this 
case,  and  he  also;  tbat  he  was  not  served 
with  the  indlstment  for  subornation  of  per- 
jury until  convicted  in  this  case;  tbat  he 
was  not  guilty  of  subornation  of  perjury,  and 
with  proi)er  opportunity  could  have  so  prov- 
en ;  that  after  his  conviction  in  this  case  he 
demanded  trial  on  the  other,  and  had  his  wit- 
nesses present  and  ready  to  prove  that  he  was 
not  guilty,  when  the  county  attorney  with 
tbe  consent  of  the  court  dismissed  that  case 
against  him.  To  this  ground  <tf  bla  motion 
he  attached  what  purports  to  be  a  copy  of 
tbe  state's  motion  to  dismiss  the  subornation 
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of  perjnrr  case  against  him.  The  gronnd  of 
the  motion  to  dismiss  that  case  Is,  In  sub- 
stance, that  the  state  would  have  to  depend 
upon  the  testimony  of  Curtis  Gorman,  who, 
in  effect,  had  sworn  both  ways  on  the  ques- 
tion, and  the  state  was  unable  to  corroborate 
Curtis  Gorman ;  that  the  appellant  had  had 
him  go  to  Mat  Manuel's  house  and  attempt 
to  brll>e  him  to  testify,  as  shown  above. 

The  state  made  a  motion  to  strike  out  that 
paragraph  of  appellant's  amended  motion 
for  new  trial,  on  the  ground  that  it  was  im- 
material, Irrelevant,  and  incompetent,  threw 
no  light  on  this  case  or  any  feature  of  it, 
and  only  incumbered  the  record.  He  also 
alleged  that  the  matters  set  out  in  that 
ground  of  the  motion  were  untrue,  and  did 
not  set  out  the  facts  therein  referred  to.  We 
cannot  tell,  and  the  record  does  not  discldse, 
whether  the  court  heard  evidence  on  this 
matter.  At  any  rate,  the  court  struck  out 
that  ground  of  the  motion  for  new  trial.  As 
the  matter  Is  presented,  we  think  it  was  in- 
sufficient to  require  the  court  below  to  grant 
him  a  new  trial,  and  that  therefore  the  court 
did  not  err  in  striking  out  that  ground  of 
his  motion ;  at  least,  that  it  does  not  present 
reversible  error. 

The  Judgment  Is  affirmed. 


COOK  T.  STATE.     (No.  82W.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov. 
25,  1014.) 

L  HoiaoiuK   (i  809*)— Manslauohtkb— Evi- 
dence. 

In  a  prosecution  for  homicide,  evidence  held 

insufficient  to  present  the  Issue  of  maDjslaughter. 
[Ed.   Note. — For  other  cases,    see   Homicide, 

Cent.  Dig.  f |  049,  650,  6&2-65S ;    Dec.  Dig.  { 

309.*] 

2.  HomciDK  (I  40*)  —  "Manslauoktbb"  — 
What  Constitotbb. 

"Manslangfater"  is  the  killlog  of  a  human 
being  under  sudden  passion,  by  tiie  person  ac- 
cused, before  he  has  time  to  reflect 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  62-64;  Dec.  Dig.  §  40.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

3.  CBnuNAi,  Law  (i  829*)— Tbiai^Hsqumts 

TO   ChABQB— IN8TBTJCTI0NS  GiVEN. 

It  is  not  error  to  refuse  requests  to  charge 
substantially  covered  by  the  instructions  given. 
[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  I  2011 ;   Dec.  Dig.  S  829.*] 

4.  CSanasAL  Law    (|  784*)— Instbuotiohb— 
CxBcimsiAimAi.  Btideitcb. 

Where,  in  a  prosecution  for  homicide,  there 
was  evidence  that  defendant  admitted  killing 
decensrd,  a  chai|;e  on  circumstantial  evidence 
waa  not  rennired,  under  the  rule  that  such  a 
charge  shonld  be  given  only  where  the  evidence 
is  wholly  circumstantial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1883-1888, 1922,  1960;  Dec. 
Dig.  i  784.*! 

Appeal  from  District  Court,  Cooke  County; 
C.  F.  Spencer,  Judge. 


Claude  Cook  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

J.  T.  Adams,  of  Gainesville,  and  Owsley  & 
Owsley,  of  Denton,  for  appellant  C.  B. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  25  years'  oonflnement  In 
the  state  penitentiary. 

[1]  This  is  the  second  appeal  in  this  case; 
the  opinion  on  the  former  appeal  being  found 
reported  in  160  ,S.  W.  466.  We  then  held 
that  the  evidence  did  not  present  the  issue  of 
manslaughter,  and,  although  appellant  earn- 
estly  Insists  that  the  issue  is  raised  by  the 
testimony,  after  a  careful  pemsal  of  the  rec- 
ord, we  see  no  reason  to  change  our  opinion. 
The  deceased  was  named  D.  B.  Hope.  Ap- 
pellant, some  Ave  years  before  the  tragedy, 
had  married  a  daughter  of  deceased.  Two 
years  before  appellant  killed  Mr.  Hope,  the 
wife  of  appellant  had  left  him  and  returned 
to  h»  father's  home,  and  deceased  had  been 
snpportlng  and  caring  for  his  daughter  and 
child.  B.  F.  Black  testified  that  at  the  time 
appellant  and  his  wife  separated,  appellant 
was  at  work  for  him  at  his  hotel,  and  he 
"just  seemed  like  he  didn't  know  what  he 
was  to  do  or  was  doing;  he  didn't  seem  to  be 
at  himself;  all  the  time  he  wasn't  busy  he 
would  talk  about  his  wife  and  <dilld  to  me; 
it  hart  him  a  ml^t  lot  that  he  conldn't  stay 
with  her;  he  would  talk  about  his  child  most- 
ly." This  was  some  year  and  a  half  or  more 
before  appellant  Idlled  deceased.  Black  testi- 
fying that  after  appellant  quit  clerking  for 
him  in  his  hotel,  appellant  worked  at  Good- 
win's, ChUds',  and  other  places.  The  wit- 
ness Black  does  say  that  shortly  before  the 
kilUng,  whUe  appellant  was  working  for 
Childs,  he  was  out  hunting,  and  slept  with 
appellant  one  night,  and  that  appellant  that 
night  talked  about  Ills  wife  and  child,  and 
said  he  had  been  over  there  to  see  them,  and 
Mrs.  Hope  had  cldsed  the  door  in  his  face, 
and  appellant  made  the  remark,  "I  am  going 
to  see  my  son  or  clean  up  that  hill  over 
there" — meaning  the  Hope  home.  Witness 
says  he  told  him  he  had  better  not.  It  is 
further  made  to  appear  tliat  appellant's  wife, 
some  days  before  the  killing,  had  gone  on  a 
visit  to  a  sister  in  Oklahoma,  and  carried  the 
child  with  her;  that  deceased,  her  father, 
carried  her  to  the  train. 

W.  B.  McClurkan,  a  merchant  of  Denton, 
testified  that,  between  the  time  Mrs.  Cook 
left  for  Oklahoma  and  the  date, of  the  trag- 
edy, he  saw  appellant  and  deceased  talking 
In  the  town  of  Denton,  and  heard  appellant 
speak  of  his  wife  and  child;  that  appellant 
seemed  exdted  and  mad;  and  that  deceased, 
Mr.  Hope,  was  trying  to  pacify  lilm. 

W.  G.  Childs,  with  whom  appellant  was 
staying  at  the  time  of  the  tragedy,  testified 
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tbat  appellant  told  blm  tbat  Mr.  Hope  had 
sent  his  wife  and  child  to  Oklahoma;  that  he 
was  considerably  worried  about  it,  but  he 
(witness)  would  not  talk  to  him  about  it; 
tbat  he  asked  appellant,  "What  could  you  do; 
you  can't  make  them  bring  tbem  back?  ap- 
pellant replying  he  "could  clean  up  the  whole 
damn  hUl;  he  could  do  that."  This  occurred 
some  four  or  five  days  before  the  kllUng. 
Witness  further  testified  that  on  the  day  of 
the  killing  appellant  received  a  letter  from 
a  brother-in-law  in  Oklahoma;  tbat  he  (wit- 
ness) read  the  letter  at  the  request  of  appel- 
lant Appellant  was  mad,  ^and  after  witness 
read  it  tore  the  letter  up.'  This  letter  from 
the  brother-in-law  told  appellant  where  his. 
wife  was,  and  said:  "Claude,  it  seems  you 
blame  Daddy  Hope  for  Lou  (appellant's  wife) 
and  Don  being  up  here;  that  Hope  (deceased) 
was  not  to  blame,  and  that  the  writer  of  the 
letter  (appellant's  brother-in-law)  was  solely 
to  blame."  This  witness  further  testified 
tbat  after  appellant  had  read  this  letter,  and 
eaten  bis  dinner,  appellant  left  bis  (witness') 
home,  carrying  a  Winchester  rifle  with  him, 
going  in  the  direction  of  deceased's  home; 
before  a  great  length  of  time  he  saw  appel- 
lant; that  appellant  had  then  been  back  to 
bis  (witness')  house  and  changed  his  clothes, 
and  was  going  towards  town,  and  appellant 
said,  "Well,  it  Is  all  over,"  and  witness  asked 
him,  "What's  all  over?"  when  appellant  re- 
plied, "I  shot  him,"  and,  upon  being  asked  if 
he  had  killed  Hope,  replied  "I  don't  know." 
He  was  then  asked  what,  if  anything,  was 
said  at  the  time,  and  appellant  replied,  "I 
asked  him  where  Lou  and  Don  was,  and  he 
claimed  deceased  replied,  'Bight  where  I  am 
going  to  keep  them,  and  you  keep  off  my 
place.' "  Witness  replied  to  this  tbat  he  had 
beard  It,  and  he  had  heard  some  one  say 
that  appellant  had  shot  deceased  off  the  bind- 
er, when  appellant  replied,  "Its  a  damned 
lie;  nobody  never  seen  It."  Apiiellant  also 
said  in  this  conversation  that  at  the  time 
deceased  made  the  remark  above  attributed 
to  him  he  (deceased)  shook  the  finger  of  his 
left  hand  at  him,  and  dropped  his  right 
band  behind  him. 

In  the  above  statement  we  have  not  relat- 
ed nor  referred  to  the  theory  of  the  state  as 
made  by  the  testimony,  but,  on  the  issue  of 
whether  or  not  the  court  erred  in  failing  to 
submit  the  issue  of  manslaughter,  we  have 
taken  the  evidence  in  its  most  favorable  light 
to  appellant.  The  record  discloses  beyond 
dispute  that  appellant  and  his  wife  had  sepa- 
rated some  two  years  prior  to  this  time. 
There  is  nothing  to  indicate  that  deceased 
was  the  cause  of  the  separation,  and  the  rec- 
ord discloses  that  deceased  and  appellant 
had  met  many  times  after  the  separation 
took  place.  But  it  is  contended,  as  appel- 
Mnt  puts  it,  when  deceased  "shipped  appel- 
lant's wife  and  child  out  of  the  country,  this 
was  a  new  provocation."  The  testimony  of 
Mr.  McClurkan,  brought  out  by  defendant, 


shows  that  from  the  time  deceased's  wife 
left  to  go  to  Oklahoma  and  the  killing,  that 
appellant  and  deceased  met  In  the  town  of 
Denton,  and  had  a  conversation  about  the 
wife  and  child  going  away;  tbat  appellant 
was  apparently  excited  about  It,  and  de- 
ceased was  explaining  and  trying  to  pacify 
appellant.  So  it  was  certainly  not  the  first 
meeting  after  bis  wife  and  child  had  been 
"shipped  out  of  the  country,"  as  contended  by 
appellant,  but  which  the  whole  record  disclos- 
es is  not  the  correct  way  to  put  it,  for  It 
shows  that  she  had  merely  gone  on  a  visit 
to  a  sister — a  trip  for  which  Mr.  Hope,  de- 
ceased, was  in  no  way  responsible,  he  hav- 
ing merely  carried  her  to  the  train  in  broad 
daylight,  a  fact  of  which  appellant  was  fully 
aware,  as  shown  by  the  testimony  of  Mr. 
Childs  and  others,  and  is  In  no  way  disputed  in 
the  record.  But  it  may  be  contended,  even  tf 
he  did  know  about  his  wife  going  to  Oklahoma, 
and  had  met  Mr.  Hope  in  Denton  and  lalked 
to  him  about  it,  this  would  not  deprive  him 
of  his  right  to  arm  himself  with  a  Winches- 
ter rifle  and  go  to  Mr.  Hope  and  Inquire 
abont  where  his  wife  and  child  had  gone. 
Granted,  if  this  had  been  his  mission,  and  he 
did  not  know  where  they  had  gone  to;  but 
the  testimony  of  Mr.  Childs  shows  that  appel- 
lant had  received  a  letter  from  his  brother-in- 
law  explaining  to  him  that  his  wife  was  on 
a  visit  to  her  sister,  and  that  (as  he  under- 
stood, appellant  blamed  Mr.  Hope  with  their 
taking  the  trip)  Daddy  Hope,  deceased,  had 
nothing  to  do  with  tbem  taking  the  trip;  tbat 
he  (appellant's  brother-in-law)  was  responsi- 
ble for  it.  Not  only  this,  but  the  testimony 
of  Mr.  Childs  and  Mr.  Black  shows  that  ap- 
pellant knew  where  bis  vtrlfe  and  child  were, 
and  had  known  this  fact  for  several  days, 
and  this  testimony  is  in  no  way  denied  or 
disputed  in  the  record. 

Again,  under  the  rule  of  law  stated  In 
the  Pharr  Case,  7  Tex.  App.  472,  and  other 
cases  referred  to  in  the  opinion  on  the  for- 
mer appeal  in  this  case  (160  S.  W.  46o),  the 
court  instructed  the  Jury: 

"When  the  confessions  of  a  party  charged  with 
crime  are  introduced  in  evidence  by  the  state, 
then  the  whole  of  the  admissions  or  confessions 
are  to  be  taken  together,  and  the  state  is  bound 
by  tbem,  unless  they  are  shown  by  the  evidence 
to  be  untrue;  such  admissions  or  confessions  to 
be  taken  into  cunsideration  by  the  jary  as  evi- 
dence in  connection  with  all  other  facts  and  cir- 
cumstances of  the  case.  So  In  this  connection 
you  are  told  that,  If  the  state  has  not  disproved 
the  statement  made  by  defendant  to  the  witness 
Childs,  etc.,  you  will  find  the  defendant  not 
guUty.'* 

Thus  It  Is  seen  the  Jury  were  required  to 
find  the  statement  made  by  appellant  to 
Childs  that  "he  asked  deceased  where  Lon 
and  Don  was,"  and  deceased  replied,  "Where 
I  am  going  to  keep  them,  and  yon  keep  off 
this  place,"  shaking  his  left  hand  at  him, 
and  putting  his  right  hand  behind  him,  was 
false  and  nntrue  before  they  would  be  aa- 
thorlzed  to  convict  appellant  of  any  oCTense, 
and,  in  addition  to  tills,  gave  a  tair    and 
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foil  charge  on  self-defense  as  made  by  the 
testimony. 

Bnt  did  the  evidence  authorize  the  jary  to 
find  that  this  statement  of  appellant  was 
false?  In  brief,  the  state's  case  Is  that  ap- 
psllant  was  angry  with  the  entire  Hope  fam- 
ily because  his  wife  bad  quit  him.  Mr.  Hope 
was  In  his  field  cutting  his  wheat  Appel- 
lant received  this  letter  from  his  brother-in- 
law  telling  him  that  Mr.  Hope  had  nothing 
to  do  with  Lou  and  Don  going  to  Oklahoma 
on  a  visit,  bnt  In  the  letter  appellant's  broth- 
er-in-law used  language  towards  appellant 
that,  Mr.  Childs  says,  made  him  angry.  He 
takes  his  Winchester,  leaves  Childs'  place, 
going  in  the  direction  of  the  Hope  farm ;  he 
is  seen  by  others  going  In  this  direction.  At 
one  comer  of  the  wheatfleld  the  weeds  were 
high,  and  In  these  weeds  is  a  place  where 
tbe  weeds  are  mashed  down  as  if  some  one 
liad  been  hiding  there.  As  the  binder  goes 
to  make  this  turn  (Just  30  steps  from  this 
place  of  concealment),  Mr.  Hope  Is  shot,  the 
ball  entering  tbe  right  side,  ranging  ap,  going 
through  him,  tbe  ball  apparently  passing 
through  his  heart  When  found  he  had 
fallen  to  one  side  of  the  binder  seat,  his  feet 
lieing  under  the  seat  Appellant  Is  seen  com- 
ing from  this  direction,  and  when  be  meets 
Mr.  Childs,  abont  a  quarter  of  a  mile  from 
the  place  where  the  killing  occurred,  Mr. 
Childs  says  he  did  not  appear  to  be  the  least 
excited,  that  he  appeared  cool  and  calm; 
thus  making  it  appear  that  appellant,  becom- 
ing angry  at  what  bis  brother-in-law  had 
said  to  him  in  the  letter,  takes  his  Winches- 
ter and  goes  a  quarter  of  a  mile  to  where 
deceased  is  quietly  working  in  his  field,  cut- 
ting his  grain.  Appellant  conceals  himself 
ia  tbe  weeds,  and  as  Hoi)e  drives  by  he 
shoots  him,  and  when  he  walks  back  is  per- 
fectly calm  and  collected.  This  not  only  au- 
thorized tbe  jnry  to  find  that  his  explana- 
tion was  untrue,  but  the  record,  as  a  whole, 
excludes  the  idea  that  the  killing  took  place 
under  the  influence  of  sudden  passion,  arous- 
ed by  anything  done  or  said  by  Mr.  Hope 
that  would  be  cause,  in  law,  to  render  the 
mind  incapable  of  cool  reflection. 

[2]  Manslaughter  Is  a  killing  under  a  pas- 
sion suddenly  flaming  np,  and  the  act  done 
before  the  person  has  time  to  reflect.  No 
such  state  of  case  is  even  suggested  by  this 
record.  Not  only  this,  but  the  evidence  shows 
that  several  evenings  before  the  killing  ap- 
pellant had  been  in  pastures  close  to  the 
Hope  farm,  with  his  Winchester,  sitting 
down,  apparently  watching  the  Hope  home 
as  If  to  get  a  chance  to  kUl  some  one. 

As  the  issue  of  manslaughter  was  not  rais- 
ed by  the  testimony,  the  court's  charge  de- 
fining Implied  malice"  is  in  language  fre- 
quently approved  by  this  court  in  such  a 
state  of  case.  If  manslaughter  had  been 
raised  and  submitted  In  the  charge,  there 
might  be  some  merit  In  the  contention. 


[3]  Appellant's  reqnested  charges  on  self- 
defense,  insanity,  and  that  the  state  must 
show  the  falsity  of  the  statement  of  appel- 
lant, introduced  by  the  state  before  a  convic- 
tion would  bo  authorized,  were  embodied  in 
the  court's  charge;  therefore,  it  was  unnec- 
essary to  again  give  them  as  special  Instruc- 
tions. 

[4]  The  evidence  did  not  call  for  a  charge 
on  circumstantial  evidence,  as  the  state  in- 
troduced evidence  showing  that  appellant  ad- 
mitted the  killing  of  deceased.  It  is  only  in 
case  where  the  evidence  Is  wholly  circum- 
stantial that  the  court  is  required  to  charge 
on  circumstantial  evidence. 

As  hereinbefore  stated,  there  were  no  ex- 
ceptions reserved  to  the  introduction  of  tes- 
timony, and,  as  there  is  no  error  in  the 
charge  of  the  court,  the  Judgment  should  be 
affirmed,  and  it  is  so  ordered. 

The  Judgment  is  affirmed. 


WITTT   V.    STATE.      (No.   8260.) 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  4, 

1914.    On  Motion  for  Rehearing, 

Dec.  0,  1914.) 

L  Cbimiwal  Law  (|  822*)  —  Instbuctiors — 

CONSTBUCTION. 

In  determining  the  correctness  of  a  charge 
in  a  criminal  case,  the  charge  should  be  consid- 
ered as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent.  Dig.  §S„W90,  IWl,  1994,  1995, 
3158;    Dec  Dig.  f  822.»] 

2.  Ckiminal   Law    (5    823*)— Inbtbdctions— 
Ebbob— Cube. 

Instructions  defining  murder  in  the  sec- 
ond degree,  and  its  elements,  were  not  erro- 
neous because  they  ignored  the  issue  of  insanity, 
where  such  issue  was  fully  and  correctly  pre- 
sented in  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1992-1995,  3158 ;  Dec.  Dig. 
i  823.»] 

3.  HOMICIDB    (§    308*)   —   MUBDEB  IN    SECOND 

Degree— Instbuctions. 

An  instruction  defining  murder  in  the  sec- 
ond degree  and  its  elements  need  not  state  the 
facts  or  circumstances  which  will  extenuate 
or  excuse  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g§  642-647 ;  Dec.  Dig.  §  308.*] 

4.  Homicide  (i  294*)  —  Instbvctions — Sub- 
mission OF  iBSUEs— Insanity. 

Where,  in  a  homicide  case,  the  defense  was 
insanity,  and  the  state's  evidence  tended  to 
prove  that  defendant  was  sane  when  he  killed 
the  deceased,  the  state  had  a  right,  equal  to 
that  of  defendant,  to  have  such  issue  submitted 
to  the  jury  by  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  606;    Dec.  Dig.  §  294.*] 

5.  Homicide  (§  23*)— Mubdkb  in  Second  Db- 
OBEE— "Malice  Afobethought"— "Mauce." 

Tbe  distinguishing  characteristic  of  murder 
in  the  second  degree  is  implied  malice  afore- 
thought. "Malice  aforethougbt"  includes  all 
other  states  of  mind  under  which  the  killing  of 
a  person  takes  place,  without  any  cause  which 
will  in  law  jnstify,  excuse,  or  extenuate   the 
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homicide.  It  la  a  condition  of  the  mind  which 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  the  existence  of  which 
is  inferred  from  the  acts  committed,  or  words 
■polcen.  "Malice"  in  its  legal  sense  denotes  a 
wrongful  act  done  intentionally  without  just' 
cause  or  excuse. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  35,  39,  40 ;    Dec.  Dig.  §  23.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice ;  Malice  Afore- 
thought.] 

6.  HOHICIDB  ($  22*)— "MUBDEB  IN  SECOND  DS- 
GBEe"— "MCBDEB  IN  FiBST  DKOBEK"— MAI^ 
ICE. 

"Murder  In  the  first  degree"  differs  from 
"murder  in  the  second  degree,"  in  that,  in  the 
former  malice  must  be  proved  beyond  a  reason- 
able doubt,  as  a  fact,  while  in  the  latter  malice 
will  be  implied  from  an  unlawful  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  35-38;  Dec.  Dig.  i  22.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Murder  in  First  De- 
gree; Murder  in  Second  Degree.] 

7.  Homicide  (|  23*)— Mubdeb  in  Second  Db- 
obee — "Implied  Malice." 

"Implied  malice,"  as  an  ingredient  of  mui^ 
der  in  the  second  degree,  is  that  which  the  law 
infers  from,  or  imputes  to,  certain  acts  how- 
ever suddenly  done. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  35,  39,  40;   Dec.  Dig.  §  23.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Implied  Malice.] 

8.  HourciDE  (I  270*)— Defense— Insanity— 
Question  fob  Jtjby. 

Where,  in  a  homicide  case,  the  defense  was 
insanity  at  the  time  of  the  lulling,  evidence  of 
the  verdict,  judgment,  and  record  of  a  proceed- 
ing wherein  defendant  was  adjudged  insane  pri- 
or to  the  liilling,  established  his  insanity  at  the 
time  of  such  proceeding  and  raised  a  presump- 
tion that  he  was  insane  at  the  time  of  the  kill- 
ing ;  but  such  presumption  did  not  prevent  sub- 
mission of  the  issue  of  insanity  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  564 ;  Dec.  Dig.  g  270.*] 

9.  Homicide  (§  7*>— "Mubdeb"— Elements  of 
Offense. 

Where  a  person  of  sound  memory  and  dis- 
cretion unlawfully  kills  another  with  malice 
aforethought,  he  is  guilty  of  "murder,"  a  crime 
distinguishable  from  eveiy  other  species  of 
homicide  by  the  absence  of  circumstances  reduc- 
ing it  to  negligent  homicide  or  manslaughter  or 
justifying  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  12;   Dec.  Dig.  §  7.* 

For  other  definitions,  see  Words  and  Ptirases, 
First  and  Second  Series,  Murder.] 

10.  Homicide     (S    11*)  —  "Malice    Afobe- 

TnOUGHT." 

"Malice  aforethought"  is  the  voluntary  and 
intentional  doing  of  an  unlawful  act  by  one  of 
sound  memory  and  discretion  .with  the  purpose, 
means,  and  ability  to  accomplish  the  reasonable 
and  probable  consequences  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  IB,  16;   Dec.  Dig.  S  11.*] 

11.  WoBDB  AND  Phbases— "Deadly  Weapon" 
-"Pistol"  '— "Gu  n  . " 

A  "deadly  weapon"  is  one  which  in  the 
manner  used  is  likely  to  produce  death  or  seri- 
ous bodily  harm;  and,  within  the  meaning  of 
the  law,  a  "pistol"  is  a  "gun." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  BHrst  and  Second  Series,  Deadly 
Weapon ;   Gun;  Pistol.] 


12.  HoUICIDB    (I   151*)— BOBDEW   OF   Pboop- 
Insanity. 

Where  in  a  homicide  case  defendant  proved 
that  he  was  insane  at  a  time  prior  to  the  kill- 
ing, thus  raising  the  nre8um()tion  that  he  was 
insane  at  the  time  of  the  killing,  the  burden 
was  on  the  state  to  prove  beyond  a  reasonable 
doubt  that  he  was  sane  at  the  time  of  the  kill- 
ing and  responsible  for  his  acts. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  SI  276-278;   Dec  DU;.  I  1B1.*1 

13.  Homicide  (S  27*)— Defense— Inbanitt. 

Where  it  appears  from  the  evidence  in  a 
homicide  case  that  at  the  time  of  the  killing  de- 
fendant was  not  of  sound  mind,  but  was  insane, 
and  that  such  affection  was  the  efficient  cause  of 
the  act,  he  should  be  acquitted. 

[Ed.  Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  a  43%,  44;   Dec  Dig.  i  27.*] 

14.  Homicide  (J  27*)— Dbiunsb— Inbanitt. 

In  order  that  insanit7,  whether  general  or 
partial,  continuous  or  periodical,  shall  be  a  de- 
fense in  a  homicide  case,  the  degree  must  have 
been  sufficiently  great  to  have  controlled  defend- 
ant's will  and  taken  from  him  the  freedom  of 
moral  action. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §$  43%,  44;  Dec  Dig.  {  27.*] 

16.  Homicide  (8  27*)— Defense- Insanity. 

Where  the  mind  of  a  defendant  accused  of 
murder  was  sufficiently  sound  to  be  capable  of 
reasoning  and  knowing  that  the  a^^t  committed 
was  unlawful  and  wrong  and  knowing  the  con- 
sequences of  the  act,  and  he  had  the  mental 
power  to  refrain  from  its  commission,  the  de- 
fense of  insanity  is  not  available. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  43%,  44;   Dec.  Dig.  S  27.*] 

16.  Homicide  (S  27*)— Mubdeb  in  the  Sec- 
ond Degbeb  —  Elements  —  "  Sound  Mind 
and  Discbetion." 

Tlie  "sound  mind  and  discretion"  which  is 
essential  to  murder  in  the  second  degree  means 
that  the  person  committing  the  homicide  must 
have  capacity  and  reason  sufficient  to  enable 
him  to  distinguish  between  right  and  wrong  as 
to  the  particular  act  he  is  then  doing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  43%,  44;   Dec.  Dig.  S  27.* 

For  other  definitions,  see  Words  and  Phrases, 
Sound  Mind  and  Discretion.] 

17.  Homicide  (S  294*)— Instbuctions— Bub- 
den  OF  Pboof— Sanity  of  Defendant. 

Where  in  a  homicide  case  the  burden  was 
on  the  state  to  establish  defendant's  sanity, 
at  the  time  of  the  killing,  the  court  properly  in- 
structed that  such  burden  would  be  sustained 
by  evidence  sufficient  to  satisfy  the  jury  of  de- 
fendant's sanity  beyond  a  reasonable  doubt:, 
and  that  to  ascertain  the  state  of  defendant's 
mind  the  jury  should  look  to  its  condition  before 
the  kUling  and  his  conduct,  acts,  and  all  the 
surrounding  circumstances,  and  ascertain,  if 
possible,  whether  his  mental  condition  was  such 
as  to  enable  him  to  know  that  he  was  doing  a. 
wrongful  and  unlawful  act. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  605;    Dec  Dig.  S  294.*] 

18.  Cbiminal  Law  (S  867*)— Failube  of  Dk- 

FENDANT  TO   TESTIFY  —  DBUBBBATIONS    OP 
JUBY. 

The  failure  of  accused  to  take  the  ataad 
as  a  witness  should  not  be  considered  against 
him  or  alluded  to  by  the  jury  in  their  delibera.- 
tions. 

[Ed.  Note.— For  other  cases,  see  CriminaiLl 
Law,  Cent  Dig.  SS  2054,  2055;  Dec  Dig.  § 
857.*] 
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19.  CsnanAL  Law  (|  866*)— Dklibkbationb 

OF  JUBT  —  DeTEBUINATION  OF  Pbnaltt  — 

Quotient  Vkbdict. 

On  finding  the  defendant  guilty  of  any  de* 
tree  of  murder  it  is  improper  for  the  Jury,  in 
fixing  the  penalty,  to  decide  the  same  by  lot 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Uw,  Cent  Dig.  {  2063;  Dec.  Dig.  {  866.*] 

20.  CRimNAL   Law    (g   808*)  —  Bubden   or 
Pboot^— Reasonabu!  Doubt. 

The  burden  of  proof  is  on  the  state,  and 
the  defendant  is  presumed  to  be  innocent  nntil 
his  gnilt  is  established  by  legal  evidence  be- 
yond a  reasonable  donbt. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  781;   Dec  Dig.  S  808.*] 

21.  CBUtiKAi.  Law  (|  887*)— Jdbt— Dxlibbb- 
ATioNS  nr  Cbihirai.  Qasb— Etidebcx— Ii>- 

STBTrCTIONS. 

While  the  jurors  in  a  criminal  case  are  the 
exclusive  judges  of  the  credibility  of  the  -wit- 
nesses and  the  weight  of  the  tMtimony,  they 
are  bound  by  the  trial  court's  instructions  on 
the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  2004;    Dec.  Dig.  §  887.*] 

22.  Cbiiciwal  Law   ({  683*)— Tbiai/— Rebut- 
TAii— Defense  of  Insanitt. 

In  view  of  Pen.  Code  1911,  art  39,  prpvid- 
ing  that  no  act  done  in  n  state  of  insanity  can 
be  punished  as  an  offense,  and  of  article  40, 
providing  that  the  rules  of  evidence  known  to 
the  common  law  in  respect  to  the  proof  of  in- 
sanity shall  be  observed  in  all  trials  where  that 
question  is  in  issue,  where  defendant  in  a  hom- 
icide caee  sought  to  establish  his  insanity  at 
the  time  of  the  killing,  by  proving  various  in- 
cidents in  his  life  from  his  birth  to  the  killing 
and  the  mental  and  physical  condition  of  his  rel- 
atives, and  that  the  woman  killed  had  exercis- 
ed such  baneful  influence  over  his  brother  a.s  to 
affect  defendant's  mind,  the  state  was  proper- 
ly permitted  to  prove  in  rebuttal  otiier  acts  of 
defendant  tending  to  establish  bis  sanity,  tbongh 
such  rebuttal  evidence  showed  the  commission 
of  other  offenses  and  grossly  improper  conduct, 
where  its  effect  was  expressly  limited  to  the 
question  whether  defendant  was  sane  at  the 
time  of  the  killing. 

[I:^.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {{  1615-1617;  Dec.  Dig.  i 
683.*] 

23.  Criminal   Law    ({  1160*)— Examination 
OF  Witnesses— Cube  of  Ebbob. 

Where  a  court  stenographer  was  introduced 
by  the  state  to  prove  for  impeachment  purposes 
that  be  had  taken  and  transcribed  the  testi- 
mony of  a  witness  on  a  former  trial  of  the  same 
case,  the  admission  of  his  statement  that  the 
copy  of  the  testimony  identified  by  him  was  the 
one  filed  in  the  Court  of  Criminal  Appeals, 
thus  disclosing  defendant's  former  conviction, 
was  cured  by  an  instruction  that  such  statement 
should  not  be  considered  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  754,  3088,  3130,  3137-3143; 
Dec  Dig.  I  ifeo.*] 

On  Motion  for  Rehearing. 

24.  Cbiminai.  Law  ({  825*)  —  Inbtbuotion — 
Requests — Fubtheb  Instbuctions. 

Where  defendant  in  a  homicide  case  re- 
quested and  secured  instructions  that  the  bur- 
den was  on  the  state  to  prove  defendant's  san- 
ity at  the  time  of  the  killing,  and  that  he  then 
knew  the  character  of  his  act  and  its  conse- 
quences and  had  sufficient  will  power  to  refrain 
therefrom,  and  that  if  he  entertained  the  in- 
sane delasion  that  deceased  had  an  immediate 
design  on  his  Ufe,  or  the  life  of  his  mother  or 
brother,  and  acted  thereon,  he  should  be  acquit- 


ted, the  failare  of  the  court  to  chaise  on  num- 

slaughter,  without  request  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005;  Dec.  Dig.  i  825.*] 

25.  Homicide   (i  48*)  —  "Manblatjohteb"  — 

EI.EMENTS. 

To  constitute  "manslaughter,"  as  defined  by 
Pen.  Code  1911,  art  1128,  it  is  essential  that 
there  be  not  only  adequate  cause  as  defined  by 
article  1130,  but  an  existing  passion  caused  by 
what  deceasied  has  said  or  done. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  61;    Dec.  Dig.  i  43.* 

For  other  definitions,  see  Words  and  Phi-ases, 
First  and  Second  Series,  Manslaughter.] 

26.  Homicide  (8  27*)— Insanitt. 

Since  insanity  goes  only  to  the  punishment 
and  not  to  the  character  of  an  act,  it  never  mit- 
igates a  homicide;  its  only  effect  being  to  ex- 
empt the  slayer  from  punhdtment  without  exon- 
erating him  from  the  charge  of  committing  a 
homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  86 ;  Dec  Dig.  ^  si?.*] 

Appeal  from  District  Court  McLennan 
Connty ;   Richard  I.  Munroe,  Judge. 

J.  B.  Witty  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed 
and  rehearing  denied. 

Edgar  Harold  and  Williams  &  Williams, 
all  of  Waco,  for  appellant  O.  E.  Lane,  Asst 
Atty.  Gen.,  tor  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  murder  in  the  second  degree 
and  his  punishment  assessed  at  16  years'  con- 
finement In  the  penitentiary. 

This  Is  the  second  appeal.  The  decision  in 
the  first  is  reported  in  153  S.  W,  1146. 

The  crime.  If  committed,  was  at  the  time 
when  our  murder  statute  fixing  two  degrees 
was  in  effect,  and  the  case  was  tried  there- 
under. No  extended  statement  of  the  evi- 
dence is  necessary.  The  statement  of  facts 
comprises  more  than  200  typewritten  pages. 
Appellant  killed  the  deceased.  No  question 
is  made  of  this.  He  pleaded  not  guilty.  His 
sole  .defense  was  insanity.  Hte  attorney 
made  a  clear  and  forcible  oral  argument 
when  the  case  was  submitted.  He  also  has 
an  able  written  brief  clearly  presenting  and 
forcibly  urging  what  he  claims  were  revers- 
ible errors  in  the  trial.  His  first  conten- 
tion Is  that  the  evidence  was  InsufiBcient  to 
sustain  the  verdict,  in  that  It  failed  to  es- 
tablish beyond  a  reasonable  doubt  bis  sanity 
at  the  time  he  Idlled  deceased. 

Id  addition  to  hearing  said  oral  argument 
and  reading  and  studying  his  brief,  we 
have  carefully  read  and  studied  the  whole 
of  the  evidence.  As  stated  above,  It  Is  un- 
necessary and  altogether  too  lengthy  to  re- 
cite it  We  think  It  Is  amply  sufficient  to 
sustain  the  verdict  and  that  the  Jury  and 
lower  court  were  justified  therefrom  in  be- 
lieving as  tbey  did,  beyond  a  reasonable 
doubt,  that  appellant  was  sane  at  the  time 
he  killed  the  deceased,  and  we  are  not  au- 
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tborlzed  to  set  aside  the  verdict  and  Judg- 
ment on  tbis  ground. 

(1]  Appellant  attacks  the  charge  of  the 
court  In  some  particulars.  He  also  requested 
several  special  charges.  Some  of  them  were 
given,  others  refused.  It  is  elementary  that 
in  considering  such  matters  the  whole  charge 
must  be  considered,  and  not  separate  and 
distinct  paragraphs  of  it  alone.  Therefore, 
in  view  of  said  attacks  made  and  the  spe- 
cial charges  requested  which  were  refused, 
we  here  give  the  charge  of  the  court  In  full 
and  also  copy  those  of  his  special  charges 
which  were  given. 

The  court's  charge  Is:  After  the  proper 
heading  and  the  statement  to  the  Jury  that 
appellant  was  charged  with  murder  In  the 
second  degree  by  the  unlawful .  killing  of 
Lula  Ozment,  and  the  place  and  date,  and 
that  he  pleaded  not  guilty,  we  copy : 

"1  instruct  you  that  our  statute  provides  that 
any  person  of  sound  memory  and  discretion 
who  shall  unlawfully  kill  any  reasonable  crea- 
ture in  being,  within  this  state,  with  malice 
aforetbouKbt.  shall  be  deemed  guilty  of  murder, 
and  'murder'  is  distinpuiRhable  from  every  oth- 
er species  of  homicide  by  the  absence  of  the  cir- 
cumstances which  reduce  the  o£fense  to  neRli- 
gent  homicide  or  manslaughter,  or  which  excuse 
or  instify  the  homicide. 

"(2)  The  distinguishing  chnracteristic  of  'mur- 
der in  the  second  degree'  is  implied  malice  afore- 
thought. 'Malice  aforethought'  includes  all 
other  states  of  mind  under  which  the  killing 
of  a  person  takes  place  without  any  cause 
which  will  in  law  justify,  excuse,  or  extenu- 
ate the  homicide.  It  is  a  condition  of  the  mind 
which  shows  a  heart  regardless  of  social  du- 
ty and  fatally  bent  on  mischief,  the  existence 
of  which  is  inferred  from  acts  committed  or 
words  spoken.  'Malice'  in  its  legal  sense  de- 
notes a  wrongful  act  done  intentionally  without 
just  cause  or  excuse. 

"(3)  'Malice  aforethought'  is  the  voluntary 
and  intentional  doing  of  an  unlawful  act  by  one 
of  sound  memory  and  discretion  with  the  pur- 
pose, means,  and  ability  to  accomplish  the  rea- 
sonable and  probable  consequences  of  the  act. 

"(4)  A  'deadly  weapon'  is  one  which  in  the 
manner  used  is  likely  to  iiroduce  death  or  seri- 
ous bodily  harm;  and,  within  the  meaning  of 
the  law.  a  'pistol'  is  a  'gun.' 

"(5)  Malice  is  a  necessary  ingredient  of  the 
offense  of  murder  in  the  second  degree.  The  dis- 
tinguishing feature,  however,  so  far  as  the  ele- 
ment of  malice  is  concerned,  is  that  in  mnrder 
tn  the  first  degree  malice  must  be  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt  as  an  existing  fact,  while  in  murder  in  the 
second  degree  malice  will  be  implied  from  the 
fact  of  an  unlawful  killing. 

"(6)  'Implied  malice'  is  that  which  the  law  in- 
fers from  or  imputes  to  certain  acts  however 
suddenly  done.  Thus,  when  the  fact  of  an  un- 
lawful killing  is  established,  and  the  facts  do 
not  establish  express  malice  beyond  a  reasonable 
doubt,  nor  tend  to  mitigate,  excuse,  or  justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  is  in  the  second  degree.  And  the  law 
does  not  further  define  murder  in  the  second 
degree  than  if  a  killing  is  shown  to  be  unlaw- 
ful, and  there  is  nothing  in  evidence  on  the 
one  hand  showing  express  malice,  or  which 
tends  to  establish  any  justification,  excuse  or 
mitigation  on  the  other,  then  the  law  implies 
malice,  and  the  homicide  is  murder  in  the  sec- 
ond degree. 

"(7)  Now  if  yon  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
with  ft  deadly  weapon,  and  that  the  same  was 


a  gun,  and  an  instrument  reasonably  calculated 
and  likely  to  produce  death  by  the  mode  and 
manner  of  its  use,  in  sudden  passion,  and  that 
he  was  sane  at  the  time,  as  hereinafter  charged, 
with  the  intent  to  kill,  did  unlawfully  and  with 
implied  malice  aforethought  shoot  and  thereby 
kill  the  said  Lula  Ozment,  as  charged  in  the 
indictment,  you  will  find  him  guilty  of  murder 
in  the  second  degree,  and  assess  his  punishment 
at  confinement  in  the  penitentiary  tor  any  pe- 
riod that  the  jury  may  determine  and  state  in 
their  verdict,  provided  it  be  for  not  less  than 
five  years. 

"  (8)  The  verdict,  judgment,  and  record  of  the 
county  court  of  McLennan  county,  Tex.,  which 
have  been  introduced  in  evidence  before  you. 
finding  that  the  defendant  was  insane  at  the 
time  he  was  tried  in  said  court,  establishes  the 
fact  that  he  was  insane  at  the  very  time  he  was 
tried  in  said  court,  and  raises  the  presumption 
that  he  was  insane  at  the  time  he  shot  and  kill- 
ed Mrs.  Lula  Ozment,  if  he  did  shoot  and  kill 
her;  but  whether  he  was  sane  or  insane  at  the 
very  time  the  fatal  shots  were  fired  is  a  ques- 
tion which  it  is  your  exclusive  province  to  de- 
termine from  all  the  facts  and  circumstances 
which  are  in  evidence  before  you. 

"(9)  Tou  are  further  instructed  that  the 
burden  of  proof  is  on  the  state  to  show  by  the 
evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant was  sane  at  the  time  he  shot  and  killed 
Mrs.  Ozment,  if  he  did  shoot  and  kill  her,  and 
responsible  for  his  acts.  In  other  words,  in 
ordinary  cases  when  insanity  is  interposed  as 
a  defense  for  the  commission  of  crime  on  the 
part  of  the  defendant,  the  presumption  is  that 
he  was  sane  when  the  crime  was  committed, 
until  the  contrary  is  shown,  and  the  burden  of 
proof  is  on  the  defendant  to  show  that  he  was 
insane;  whereas,  in  the  case  before  you  the 
presumption  Is  that  this  defendant  was  insane 
at  the  time  he  shot  and  killed  Mrs.  Lula  Oz- 
ment, if  he  did  shoot  and  kill  her,  and  the  bur- 
den of  proof  is  on  the  state  to  show  by  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  was  sane  at  the  time  of  said  shoot- 
ing. 

"(10)  No  act  committed  in  a  state  of  insanity 
can  be  punished  as  an  offense.  While  in  ordi- 
nary cases  every  person  charged  with  crime  is 
presumed  to  be  sane,  that  is,  of  sound  memory 
and  discretion,  until  the  contrary  is  shown  by 
proof,  in  this  case  the  defendant  is  presumed 
to  have  been  insane  at  the  time  he  shot  and 
killed  Mrs.  Lula  Ozment,  if  he  did  shoot  and 
kill  her,  and  not  responsible  for  his  acts,  until 
the  contrary  is  shown  by  the  proof  beyond  a 
reasonable  doubt.  If  under  the  law  as  herein 
given  you  in  charge,  and  the  testimony  before 
you,  the  guilt  of  we  defendant  has  been  estatn 
lished  hcyond  a  reaEon.ible  doubt,  it  devolves 
on  the  state  to  establish  by  the  evidence  his 
sanity  at  the  time  of  committing  the  act  be- 
yond a  reasonable  doubt,  in  order  to  fix  his  le- 
gal responsibility  for  said  act;  that  is  to  say. 
the  burden  of  proof  to  establish  the  sanity  of 
the  defendant  by  the  evidence  beyond  a  reason- 
able doubt  devolves  upon  the  state  at  the  time 
of  the  shooting,  if  any.  If  the  state  has,  as 
before  explained,  proved  the  facts  which  con- 
stitute the  offense  charged  in  the  bill  of  in- 
dictment, by  the  evidence  beyond  a  reasonable 
doubt,  your  next  inquiry  will  be:  Has  the  state 
established  by  proof  his  sanity  beyond  a  rea- 
sonable doubt  at  the  time  he  shot  and  killed 
Mrs.  Lula  Ozment,  if  he  did  shoot  and  kill  her, 
or  has  it  been  established  by  proof  from  any 
source  in  evidence  before  you  beyond  a  reason- 
able doubt?  If  it  has,  the  law  does  not  excuse 
him  from  criminal  liability,  and  you  should 
convict  him.  The  question  of  the  insanity  of 
the  defendant  has  exclnsive  reference  to  the  act 
with  which  he  is  charged  and  the  time  of  the 
commission  of  the  same.  If  he  was  sane  at 
the  time  of  the  commission  of  the  crime,  if 
any,  he  is  amenable  to  law.    As  to  his  mental 
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condition  at  the  time  with  reference  to  the  crime 
chnrired.  it  is  peculiarly  a  question  of  fact  to 
be  decided  by  you  from  all  the  evidence  in  the 
case  before  the  act,  at  the  time  and  after.  A 
safe  and  reasonable  test  in  all  cases  would  be 
that  whenever  it  shoald  appear  from  the  evi- 
dence that  at  the  time  of  doinc:  the  act  the  de- 
fendant was  not  of  sound  mind,  but  was  affect- 
ed with  insanity,  and  that  such  affection  was 
the  efficient  cause  of  the  act,  and  that  he  would 
not  have  committed  the  act  but  for  that  affec- 
tion, he  ought  to  be  acquitted;  for  in  such  case 
the  reason  would  be  at  the  time  dethroned,  and 
the  power  to  exercise  judgment  would  be  wnnt- 
ins;.  But  this  unsoundness  of  mind  or  affec- 
tion of  insanity  must  be  of  such  a  decree  as  to 
create  an  uncontrollable  impulse  to  do  the  act 
charged  by  overriding  the  reason  and  judgment 
and  obliterating  the  sense  of  right  and  wrong, 
depriving  the  accused  of  the  power  of  choos- 
ing between  right  and  wrong  as  to  the  particu- 
lar act  done. 

"(11a)  Whether  the  insanity  be  general  or 
partial,  whether  continuous  or  periodical,  the 
degree  of  it  must  have  been  sufficiently  great  to 
have  controlled  the  will  of  the  accused  and  to 
have  taken  from  him  the  freedom  of  moral  ac- 
tion, at  the  time  of  the  commission  of  the  act. 
Where  reason  ceases  to  have  dominion  over 
mind  proven  to  be  diseased,  it  then  reaches  the 
degree  of  insanity  where  criminal  responsibility 
ceases  and  accountability  to  the  law,  for  the 
purpose  of  punishment,  no  longer  exists. 

"Cb)  Whether  that  decree  of  insanity  existed 
In  the  defendant  at  the  tune  of  the  alleged  crime 
is  the  important  question  on  this  issue.  If  it 
is  true  that  the  defendant  took  the  life  of  the 
deceased,  and  at  the  time  the  mental  and  physi- 
cal faculties  were  beyond  the  control  of  the  de- 
fendant, or  if  some  controlling  mental  or  physi- 
cal disease  was  in  truth  the  acting  power  with- 
in him,  which  he  could  not  resist,  and  he  was 
impelled  without  intent,  reason,  or  purpose,  he 
would  not  be  accountable  to  the  law.  If,  on 
the  other  hand,  his  mind  was  sufficiently  sound 
to  be  capable  of  reasoning  and  knowing  the  act 
be  was  committing  to  be  unlawful  and  wrong, 
and  knowing  the  consequences  of  the  act,  and 
had  the  mental  power  to  resist  and  refrain  from 
its  commission,  his  plea  of  insanity  would  not 
avail  him  as  a  defense. 

"(c)  It  is  an  essential  ingredient  of  murder  in 
the  second  degree  that  the  person  to  be  guilty 
of  that  crime  must  be  one  of  'sound  mind  and 
discretion,'  the  meaning  of  which  is  that  he 
most  have  capacity  and  reason  sufficient  to  en- 
able him  to  distingaish  between  right  and 
wrong,  as  to  the  particular  act  he  is  then  do- 
ing. Although  a  man  may  be  laboring  under 
partial  insanity,  if  he  still  understands  the  na- 
ture and  character  of  his  act,  and  the  conse- 
quenoes,  if  he  has  a  knowledge  that  it  is  wrong 
and  criminal,  and  mind  sufficient  to  apply  that 
knowledge  to  his  own  case,  and  to  know  that 
if  he  does  the  act  he  will  do  wrong  and  receive 
punishment,  such  partial  insanity  is  not  suffi- 
cient to  ,  exempt  him  from  responsibility  for 
his  criminal  act.  But  if  the  mind  was  in  a 
diseased  and  unsound  state,  to  such  a  degree 
that  for  the  time  being  it  overwhelms  the  rea- 
son, conscience,  and  judgment,  and  the  defend- 
ant in  committing  the  crime  acted  from  an  ir- 
resistible and  uncontrollable  impulse,  then  it 
would  be  the  act  of  the  body,  without  the  con- 
currence of  the  mind.  In  such  case  there  would 
be  wanting  the  necessary  ingredient  of  every 
crime — the  intent  and  purpose  to  commit  it. 

"(d)  It  is  necessary  that  the  sanity  of  the 
defendant  at  the  time  of  the  killing,  if  any, 
sbonld  be  established  by  the  state,  by  the  evi- 
dence, beyond  a  reasonable  doubt  It  is  suffi- 
cient if  it  be  established  to  your  satisfaction, 
beyond  a  reasonable  doubt  by  the  weight  or  pre- 
ponderance of  evidence;  that  is,  such  and  so 
modb  proof  aa  reasonably  satisfies  you  of  the  ex- 


istence of  the  sanity  of  the  defendant,  at  the 

time  the  act  was  committed,  beyond  a  reason- 
able doubt.  To  ascertain  the  condition  of  the 
defendant's  mind  at  the  time  of  the  killing,  you 
should  look  to  its  condition  before  that  time; 
his  conduct,  acts,  and  all  other  surroundings; 
ascertain,  if  possible,  whether  his  mental  condi- 
tion was  such  as  to  enable  him  to  Icnow  he 
was  doing  a  wrongful  and  unlawful  act.  Look 
to  his  acts,  conduct,  and  movements  before  and 
on  the  occasion  of  the  crime,  if  any,  his  conduct, 
acts  and  movements  after  the  crime,  if  any,  and 
all  other  facts  in  the  case,  to  reach  a  correct  con- 
clusion as  to  whether  the  defendant  was  of 
sound  mind  or  not. 

"(e)  In  case  the  jury  find  from  the  evidence 
that  the  defendant  committed  the  tfct  with 
which  he  is  charged,  but  at  the  time  of  the 
commission  of  the  act .  he  was  in  a  condition 
of  mental  insanity,  as  above  defined,  you  will 
say  by  your  verdict:  *We,  the  jury,  acquit  the 
defendant  on  the  ground  of  insanity.' 

"(12)  The  failure  of  the  defendant  to  take  the 
stand  as  a  witness  and  testify  in  his  own  behalf 
shall  not  be  taken  by  you  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to  or 
commented  on  by  counsel  in  the  case  or  by  you 
in  your  retirement  while  deliberating  on  your 
verdict.  Such  failure  on  his  part  to  testify  shall 
not  be  alluded  to,  commented  on,  or  considered 
by  you  for  any  purpose  whatever. 

"  (13)  All  of  the  testimony,  if  any,  of  the  vari- 
ous witnesses  in  this  case  prior  to  the  date  of 
the  alleged  killing  introduced  in  evidence  before 
you  by  the  state  as  to  the  various  fights  and 
assaults,  if  any,  by  the  defendant,  and  his  asso- 
ciation and  connection,  if  any,  and  the  mode  and 
manner  of  his  life,  if  any,  and  all  testimony,  if 
any,  as  to  whether  he  drank  or  was  in  the  habit 
of  drinking  intoxicating  liquors  or  not,  and  all 
testimony  introduced  by  the  state  as  to  the  con- 
duct, actions,  and  demeanor  of  the  defendant 
after  he  -was  placed  under  arrest,  and  after  he 
was  confined  in  jail,  and  all  testimony  as  to 
whether  he  was  high  tempered  or  not,  are  before 
you,  and  you  are  instructed  that,  if  you  consider 
said  testimony  or  any  of  it  at  all  for  any  pur- 
pose, it  is  before  you  for  the  purpose  of  aiding 
you  to  pass  on  and  determine  the  question  of 
the  sanity  or  insanity  of  the  defendant  at  the 
time  of  the  alleged  kUIing,  and  is  limited  to  that 
purpose,  and  you  can  consider  the  same  for  no 
other  purpose  whatever. 

"(14)  During  the  trial  of  this  case  it  has  de- 
veloped that  the  defendant  has  heretofore  been 
tried  in  this  court  on  this  some  charge.  Yon 
are  instructed  that  the  result  of  said  former 
trial  or  trials,  if  any,  is  no  concern  of  yours, 
and  you  must  not  when  you  retire  to  ddiberate 
on  your  Tordict  refer  to  die  same  or  inquire  into 
it,  mention,  or  consider  the  same.  Your  prov- 
ince is  to  try  this  case  according  to  the  evidence 
which  has  been  submitted  to  you  under  the  rul- 
ings of  the  court,  and  the  law  applicable  thereto, 
as  given  you  in  charge  by  the  court. 

"(15)  You  are  further  charged  that  in  the 
event  you  convict  the  defendant  it  is  not  per- 
missible for  you  under  any  circumstances  In  fix- 
ing the  penalty  to  decide  the  same  by  lot.  It 
sometimes  happens  that  when  juries  are  unable 
to  agree  as  to  the  punishment  to  be  inflicted 
they  decide  that  each  man  shall  set  down  the 
number  of  years  in  his  judgment  the  punishment 
should  be,  all  of  which  to  be  added  together,  and 
the  sum  total  to  be  divided  by  12,  and  the  quo- 
tient so  ascertained  by  that  division  to  consti- 
tute the  verdict  of  the  jury.  This  conduct  is 
deciding  the  case  by  lot,  and  is  not  permissible, 
and  you  are  instructed  in  this  case  that  if  you 
convict  the  defendant  you  must  not  consider  any 
propositions  of  this  character,  but  the  punish- 
ment, if  any,  to  be  assessed,  must  be  determined 
and  agreed  upon  by  each  juror  on  the  facts  of 
the  case  as  testified  to  by  the  witnesses  and  the 
law  as  given  you  in  charge  by  the  court,  and 
nothing  else. 
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"(XSi  In  all  criminal  cases  the  burden  of  proof  i 
is  on  the  state.     The  defendant  is  presamed  to  ' 
be  innocent  nntil  his  guilt  is  established  by  legal  | 
evidence,  beyond  a  reasonable  doubt;    and   in  | 
case  you  have  reasonable  doubt  as  to  the  defend- 
ant's guilt  you  will  acquit  him,  and  say  by  your 
verdict  'not  guilty.'    You  are  the  exclusive  judg- 
es of  the  facts  proved,  of  the  credibility  of  the 
witnesses,  and  of  the  weight  to  be  given  to  the 
testimony,  but  you  are  bound  to  receive  the  law 
from  tiie  court  which  is  herein  given  you,  and 
in  the  special  cnarges,  and  be  governed  thereby." 

The  special  charges  requested  by  appellant 
which  the  coart  gave  are: 

Special  charge '3:  "You  are  charged  that  in 
this  case  the  burden  is  on  the  state  to  prove,  be- 
yond a  reasonable  doubt,  that  the  defendant  was 
at  the  very  time  he  committed  the  act  charged 
(if  he  did  so)  8u£Sciently  sane  and  free  from 
mental  diseases  and  delusions  as  to  render  him 
amenable  to  the  law.  As  to  what  mental  diseas- 
es or  conditions  are  necessary  to  exist  to  make 
him  amenable  to  the  law,  you  will  look  to  and 
be  governed  by  the  general  and  special  charges 
given  in  this  case." 

Special  charge  8;  "Tou  are  further  Instruct- 
ed that  the  burden  of  proof  is  on  the  state  to 
prove  by  a  preponderance  of  evidence  and  be- 
yond a  reasonable  doubt  that  at  the  time  of  said 
act  the  defendant's  mental  condition  was  such 
that  he  did  know  the  character  of  his  act,  and  its 
conse<]uences,  and  had  saflSdent  will  power  to 
refrain  therefrom,  and,  if  it  hair  failed  to  do  so, 
you  will  return  a  verdict  ot  not  guilty." 

Special  charge  11 :  "If  the  ddendiuut  enter- 
tained the  insane  delusion  that. the  deceased  had 
an  immediate  design  upon  his  life,  or  the  life 
of  his  mother  or  brother,  and  acting  under  any 
such  delusion  killed  the  deceased,,  in  the  belief 
that  it  was  necessary  to  save  his  own  life,  or  the 
life  of  his  mother  or  brother,  he  would  not  be 
guilty  under  the  law,  and  in  this  case,  unless  the 
state  has  shown  by  evidence  beyond  a  reason- 
able doubt  that  he  did  not  entertain  any  such 
insane  delusion  at  the  time  he  killed  the  de- 
ceased (if  he  did  kill  her),  yon  will  find  the  de- 
fendant not  guilty." 

[2,  S]  The  first  attack  on  the  court's  charge 
is  of  paragraphs  2,  5,  and  6.  His  attack  of 
paragraph  2,  In  effect.  Is  that  that  paragraph 
does  not  state  to  the  jury  vrhat  facts  or 
circumstances  extenuate  the  homicide,  nor  is 
the  same  elsewhere  stated  in  the  charge,  nor 
does  it  state  the  elements  of  murder  in  the 
second  degree,  and  It  wholly  Ignores  the  Is- 
sue of  insanity  as  a  part  of  the  definition  of 
second  degree  murder.  His  attack  of  para- 
graph S  is  specially  to  that  part  of  it  which 
tells  the  jury,  "in  murder  in  the  second  de- 
gree malice  will  be  implied  from  the  fact 
of  an  unlawful  killing,"  which  he  claims  is 
not  only  erroneous  when  the  defense  is  in- 
sanity, but  Is  also  erroneous  as  a  general 
statement  of  the  law.  And  his  objections  to 
paragraph  6  are  substantially  the  same. 

[4-7]  None  of  appellant's  exceptions  are 
tenable.  It  is  elementary  as  stated,  that 
when  objections  are  made  to  specific  portions 
or  paragraphs  of  the  court's  charge  It  is 
necessary  to  consider  the  whole.  No  charge 
tn  a  murder  case  can  be  given  \fi  one  sep- 
arate paragraph.  It  Is  necessary  and  prop- 
er to  give  It  in  many.  Christian  v.  State, 
161  S.  W.  103  et  seq.  and  authorities  there 
cited.    It  is  also  elementary  that  the  state 


has  a  right  to  a  submission  of  ttie  Issues 
raised  applicable  to  the  evidence  in  Its  be- 
half, as  well  as  the  accused  has  such  right  in 
his  behalf.    The  theory  of  the  state  In  this 
case  was,  and  a  large  mass  of  testimony  was 
introduced  tending  to  show  it,  that  the  ap- 
pellant was  sane  and  not  insane  when  he 
killed  the  deceased  and  the  state  had  a  right 
to  have  that  Issue  on  the  state's  theory  sub- 
mitted to  the  jury  for  a  finding.    The  court. 
In  different  paragraphs  of  his  charge  which 
win  be  readily  seen  by  rending  It,  made  the 
proper   distinction   both   in   behalf   of   the 
state  and  ot  the  appellant  along  all  of  these 
lines.    In  the  second  paragraph  of  the  court's 
charge  it  was  wholly  unnecessary  to  state 
what  facts  or  circumstances  extenuated  or 
excused  the  bomldde.    It  Is  a  standard  form 
of  charge  universally  approved  in  murder 
trials  when  Implied  malice  and  murder  in 
the  second  degree  are  raised.    In  the  other 
portions  of  the  charge  the  court  elaborately, 
specifically,  and  repeatedly  tells  the  jury.  In 
effect,  that  they  could  not  convict  appellant 
if  he  was  Insane  at  the  time  he  killed  the  de- 
ceased, but  before  they  could  convict  tb'ey 
must  believe  beyond  a  reasonable  doubt  that 
he  was  then  sane.     The  only  justification, 
excuse,  or  extenuation  for  the  killing,  claim- 
ed or  raised  by  the  evidence,  was  insanity, 
and  that  was  completely,  as  stated,  charged, 
taking  the  charge  as  a  whole.    What  we  have 
said  about  paragraph  No.  2  equally  applies  to 
Nos.   6   and  6.     These  paragraphs  are  un- 
questionably correct  and  have  been  held  so 
uniformly  by  the  Supreme  (kiurt  when  it  bad 
criminal  jurisdiction  and  by  this  court  down 
to  the  present  time.    We  have  had  occasion 
recently  to  investigate  this  matter  and  have 
so   held,    dtlng  and   collating  some   of   the 
authorities.    See  Cooper  v.  SUte,  161  S.  W. 
109T,  1098. 

[1]  Appellant's  criticism  of  paragraph  8 
of  the  court's  charge  is  without  any  merit 
So  far  as  that  particular  paragraph  is  con- 
cerned, it  as  completely  and  literally  follow- 
ed the  decision  of  this  court  on  the  former 
appeal  of  this  case  as  it  could  well  do.  How- 
ever, that  paragraph.  In  considering  the  .crit- 
icism, must  be  considered  In  connection  with 
all  of  the  other  charge  of  the  court  on  the 
subject,  and,  when  this  is  done,  we  think  no 
just  criticism  can  be  made  of  It.  The  same 
may  be  said  of  appellant's  objections  to  a 
part  of  paragraph  10,  and  minor  paragraphs 
"b"  and  "c"  of  paragraph  11  of  the  court's 
charge,  and  also  paragraph  13.  Tn  connec- 
tion with  the  court's  charge  must  albo  be 
considered  the  three  special  charges  which 
appellant  asked  and  the  court  gave.  If  there 
was  any  omission,  or  what  could  be  consid- 
ered just  criticism  of  any  paragraph  of  the 
court's  charge  as  to  the  question  of  sanity  or 
insanity,  It  was  fully  met  and  covered  by 
said  special  charges  requested  by  appellant 
and  given  by  the  court.  It  may  be  that  the 
state  might  complain  of  the  diarge  in  some 
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parttcalars,  but  certainly  appellant  cannot 
with  any  show  of  reason.  ■ 

[••21]  Taken  as  a  whole,  we  think  the 
charge  of  the  learned  trial  Indge,  together 
with  the  special  charges  given,  Is  fipt  In  ev- 
ery particular,  covers  and  protects  appel- 
lant's rights  In  every  possible  way  raised 
by  the  evidence  and  justified  by  the  law  of 
this  case.  None  of  appellant's  criticisms  of 
it  are  tenable,  and  none  of  his  special  re- 
fused charges  should  have  been  given.  We 
have  deemed  it  unnecessary  to  take  up  these 
several  matters  and  discuss  them  separately. 

The  court's  4diarge,  as  a  wholib  and  espe- 
cially taken  in  connection  with  the  special 
charges  requested  by  appellant  which  were 
given,  is  a  most  admirable  presentation  of 
the  law  of  this  case  applicable  to  the  facts 
in  appellant's  favor.  It  seems  to  have  been 
prepared  with  great  care  and  accuracy.  It 
is  in  conformity  with  the  many  charges  and 
a  combination  thereof  expressly  and  repeat- 
edly and  uniformly  approved  by  this  court. 
We  refer  to  some  of  these  cases  without  dis- 
cussing and  applying  them  to  the  charge  in 
this  case.  A  mere  reading  of  them,  and  of 
the  court's  diarge,  demonstrates  the  accur- 
acy and  correctness  of  the  court's  charge. 
Hunt  V.  State,  33  Tex.  Cr.  R.  252,  26  S.  W. 
206;  Jordan  v.  State,  64  Ter.  Cr.  R.  187, 
141  S.  W.  786;  Cannon  v.  State,  41  Tex.  Cr. 
R.  467,  56  8.  W.  351;  Thomas  v.  State,  65 
Tex.  Cr.  R.  296,  116  S.  W.  600;  Lowe  v. 
State,  44  Tex.  Cr.  R.  226,  70  8.  W.  206 ;  Hai^ 
rlson  V.  State,  44  Tex.  Cr.  R.  164,  69  8.  W. 
500;  Nelson  v.  State,  43  Tex.  Cr.  R.  666, 
67  S.  W.  320;  Hurst  v.  State,  40  Tex.  Cr. 
R.  378,  46  S.  W.  635,  60  S.  W.  719;  Brice  v. 
State,  162  S.  W.  874 ;  Anderson  v.  State,  148 
8.  W.  802;  Klrby  v.  State,  150  S.  W.  455; 
Nugent  v..  State,  46  Tex.  Cr.  R.  67,  80  S.  W. 
S4 ;  SarHn  v.  State,  51  Tex.  Cr.  R.  573,  103 
S.  W.  876;  Smith  v.  State,  66  Tex.  Cr.  R, 
564,  117  8.  W.  966;  Williams  v.  State,  7 
Tex.  App.  163;  Clark  v.  State,  8  Tex.  App. 
359;  Tubb  v.  State,  65  Tex.  Cr.  R.  618,  117 
S.  W.  858 ;  Leactae  v.  State,  22  Tex.  App.  279, 
3  S.  W.  639,  68  Am.  R^.  638;  King  v.  State, 
9  Tex.  App.  015. 

[SI]  Appellant  has  two  bills  to  the  intro- 
duction of  certain  testimony  over  bis  objec- 
tions. While  we  do  riot  copy  them,  we  state 
tbem  fully.  In  one,  after  the  proper  heading, 
it  states  that  the  state  ofCered  its  witnesses 
T.  P.  Oarrett,  A.  D.  Starling,  and  Fred  Dean, 
and  by  each  of  them  proved  that  some  two 
or  three  years  prior  to  the  homicide  appel- 
lant had  committed  an  unprovoked  assault 
on  each  of  them  at  different  times  and 
places;  and,  in  addition,  Garrett  said  that 
be  was  sick  at  the  time  the  assault  and  bat- 
tery was  committed  on  him ;  and  Dean  that 
appellant  bad  knocked  him  down  in  a  res- 
tanr&nt  and  struck  him  in  the  face  with  a 
ketchup  .bottle  and  sugar  bowl,  while  he 
was  down,  inflicting  very  serious  Injury  on 
him;    and    Starling,    that    appellant    had 


knocked  him  down,  stamped  him  in  the  face, 
and  broke  his  Jaw.  Api>ellant's  grounds  of 
objection  were  that  said  matters  were  re- 
mote, prejudicial,  and  injecting  into  the  case 
other  offenses  than  the  one  upon  whldi  be 
was  upon  trial,  was  not  material  to  any  is- 
sue, and  threw  no  light  upon  the  question 
of  whether  he  was  sahe  or  insane  at  the  time 
of  the  homicide.  The  bill  further  shows  that 
the  court,  in  passing  upon  this  testimony, 
and  admitting  it,  and  in  his  charge,  instruct- 
ed the  jury  that  they  could  consider  the 
same  only  upon  the  issue  of  insanity.  This 
Is  the  whole  of  this  bill. 

The  other  bill,  after  the  proi>er  heading, 
states  that  the  state  introduced  its  witness 
Alva  Hatch  and  he  was  permitted  to  testi- 
fy over  his  objections  that  he  was  a  police 
officer  in  Waco  in  191(V-11,  and  as  such  visit- 
ed appellant's  bedroom  on  Franklin  street 
just  a  short  time  before  the  homicide  and 
found  three  lewd  women  there;  that  he 
went  to  appellant  and  told  him  the  man  who 
occupied  the  store  under  his  room  was  com- 
plaining about  him  having  these  lewd  women 
up  there;  that  appellant  admitted  having 
the  women  up  there  and  promised  to  get 
them  out  that  night,  which,  so  far  as  the 
witness  knew,  he  did.  Appellant's  objections 
to  this  evidence  was  that  it  tended  to  show 
him  guilty  of  other  offenses  than  the  one 
for  which  he  was  upon  trial,  and  to  degrade 
him  before  the  jury,  and  to  show  that  he 
was  guilty  of  grossly  immoral  conduct,  and 
was  prejudicial  to  him,  not  material  to  any 
issue,  and  threw  no  light  upon  the  issue  of 
his  sanity  or  Insanity  at  the  time  of  the 
homicide,  or  any  othe^  time.  The  bill  fur- 
ther shows  that  th^  court,  in  admitting  this 
evidence,  limited  it  to  consideration  in  con- 
nection with  the  issue  of  insanity  and  so 
limited  It  in  his  charge  to  the  jury. 

In  this,  connection  we  refer  to  paragraph 
13  of  the  charge  copied  above. 

Our  statute  specifically  enacts  (article  39, 
P.  C.)  that: 

"No  act  done  in  a  state  of  iosanity  can  be 
punished  as  an  offense." 

And  (article  iO^  P.  C): 

"The  rules  of  evidence  known  to  the  common 
law  In  respect  to  the  proof  of  insanity  shall  be 
observed  in  all  trials  where  that  question  to  in 
issue." 

We  therefore  go  to  the  text-books  for  the 
common  law.  In  the  recent  very  able  work 
on  Evidence  by  Wlgmore  (volume  1,  |  228,  p. 
278),  he  says: 

"Sanity  and  Insanity  are  terms  applicable  to 
the  mode  of  operation  of  the  mind  a*  jndged  by 
some  accepted  standard  of  normality.  The  mode 
of  operation  of  the  mind  is  ascertainable  from 
the  conduct  of  the  person  in  qnestion,  i  e.,  from 
the  effect  produced  by  hto  sorroundinga  on  his 
mind  when  responding  by  action  to  those  sur- 
roundings. Virtually,  then,  the  mind  is  one, 
while  the  surroundings  are  multifold:  and  the 
mode  of  operation  cannot  be  ascertained  to  be 
normal  or  abnormal  except  by  watching  the  ef- 
fects through  a  mnltlfold  series  of  causes.  On 
the  one  hand,  no  single  act  can  be  of  itself  deci- 
sive;  while^  on  the  other  band,  any  act  what- 
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«Ter  may  be  aigniflcant  to  wme  extent  The 
first  and  fundamental  rule,  tiien,  will  be  tbat 
any  and  all  conduct  of  the  person  is  admissible 
in  evidence.  There  is  no  restriction  as  to  the 
kind_  of  conduct.  There  can  be  none ;  for,  if  a 
specific  act  does  not  indicate  insanity,  it  may 
indicate  sanity.  It  will  certainly  throw  light 
one  way  or  the  other  upon  the  issue.  'Upon 
this  I  believe  that  no  difference  of  opinion  will 
be  found  to  exist,'  said  Mr.  Justice  Patteson, 
in  a  celebrated  case,  'as  to  the  principle  on  which 
such  evidence  is  admissible.     Every  act  of  the 

garty's  life  is  relevant  to  the  issue.  There  can 
e  no  escape  from  this  consequence.  There  is 
no  distinction  in  kind  (whatever  there  may  be 
in  degree)  between  one  or  another  piece  of  con- 
duct as  evidence  to  be  considered ;  some  infer- 
ence is  always  possible"— citing  authorities. 

In  closing  that  section,  on  page  283,  he 
qnotes  Justice  Clifford  of  the  United  States 
Supreme  Court,  in  United  States  t.  Holmes,  1 
Cliff.  98,  109,  Fed.  Cas.  No.  15^82,  as  fol- 
lows: 

"One  of  the  suggestions  •  •  •  was  that  the 
government,  in  attempting  t6  rebut  the  testi- 
mony offered  by  the  prisoner  on  this  point  (of 
insanity),  should  have  been  limited  to  the  ex- 
planation or  denial  of  the  particular  transac- 
tions, acts,  conduct,  and  declarations  introduced 
by  the  prisoner  to  make  out  his  defense.  •  •  • 
(It)  cannot  be  sustained.  Most  men  in  the 
course  of  their  lives,  in  times  of  excitement  pro- 
duced by  disease  or  otherwise,  do  many  strange 
and  peculiar  acts,  and  oftentimes  give  utter- 
ance to  eccentric  or  unusual  language;  and  it 
is  obvious  that  if  a  person  accused  of  crime 
may  select  and  offer  in  evidence  all  the  dark 
spots  of  his  life,  or  every  peculiar  and  unusual 
act  and  declaration,  and  be  allowed  to  exclude 
aU  the  rest,  that  many  guilty  offenders  must 
escape,  and  justice  often  be  defeated,  because  the 
means  of  ascertaining  the  truth  are  excluded 
fi-om  the  jury.  •  ♦  •  (Whenever  the  accused 
has  offered  his  acts,  conduct,  and  declarations, 
before  and  after  the  homicide),  the  government 
may  offer  evidence  of  other  acts,  conduct,  and 
declarations  of  the  accused  within  the  same  pe- 
riod to  show  that  he  was  sane,  and  to  rebut  the 
evidence  introduced  for  the  defense." 

See,  also,  2  Greenl.  Ev.  J  371;  Webb  ▼. 
State,  5  Tex.  App.  609;  Wai-ren  v.  State,  9 
Tex.  App.  633,  35  Am.  Rep.  745;  Burwcll  on 
Insanity,  pp.  245-247;  1  Clevenger,  Med. 
Juris,  of  lus.  pp.  184,  267.  We  have  found 
no  authority  to  the  contrary.  ' 

In  this  connection  the  record  shows  that 
the  appellant  introduced  witnesses  who  tes- 
tified to  many  facts  and  circumstances  of 
what  appellant  said  and  did  from  the  time 
he  was  born  up  to  the  killing.  In  addition, 
even  testimony  to  the  mental  and  physical 
condition  of  both  his  father  and  his  mother 
at  the  time  of  his  conception.  Also,  of  the 
Insa-nity  of  some  of  his  collateral  kin,  bis 
cousins,  even  beyond  the  third  degree;  that 
the  woman  appellant  killed  was  a  prostitute 
and  had  been  continuously  for  many  years; 
tbat  she  had  illegitimate  children,  one  14 
or  15  years  old  at  the  time  bf  the  killing,  an- 
other some  10  years  old  then;  that  for  sever- 
al years  before  the  killing  she  had,  In  effect, 
gotten  hold  of  his  younger  brother  when  he 
was  only  a  good-sized  young  boy  and  had 
lived  in  adultery  with  him  for  years,  and 
tbat  be  was  about  to  marry  her;  that  her 
influence  over  bis  young  brother  was  such 


that  be  could  not  Indnce  him  to  break  up 
the  relationship,  although  be  and  his  whole 
famUy  had  repeatedly  and  earnestly  tried, 
themselves,  and  bad  officers  also  to  do  so; 
tbat  her  conduct  was  such  and  her  spell  and 
influence  over  bis  brother  such  as  that  It  ran 
him  crazy,  and  tbat  he  entertained  the  in- 
sane delusion  that  she  bad  immediate  de- 
signs upon  his  life  and  tbat  of  his  mother 
and  of  his  said  brother,  and  tbat  ha  was 
thus  insane  from  these  causes  at  the  time 
of  the  kllltng.  The  state.  In  order  to  refute 
this  and  to  show  that  be  was  not  Insane,  but 
that  he  was  sane  at  the  time  be  killed  the 
woman,  introduced  a  large  number  of  wit- 
nesses and  proved  tbe  various  acts,  con- 
versations, and  conduct  of  the  deceased  dur- 
ing the  same  time,  but  more  particularly 
these  matters  for  several  years  Just  prior  to 
the  bomldde  and  up  to  It,  and  for  some  time 
thereafter.  These  acts  objected  to  by  said 
bills  were  Introduced  along  the  same  line 
and  solely  on  tbe  question  of  whether  or  not 
api)eUant  was  saue  or  insane  at  tbe  time  he 
killed  the  woman,  expressly  so  limited  at 
the  time  of  Its  Introduction  and  again  specifi- 
cally so  by  tbe  charge  of  the  court  In  our 
opinion  they  were  properly  admitted  for  tbe 
purposes  limited,  and  none  of  appellant's  ob- 
jections thereto  were  good. 

[23]  By  another  bill  It  is  shown  that  tbe 
court  stenographer.  Hall  Etter,  was  introduc- 
ed by  the  state  to  prove  that  he  had  taken 
and  correctly  transcribed  tbe  testimony  of 
Mrs.  V.  E.  Witty,  a  witness  on  the  former 
trial  of  tbe  case,  which  be  desired  to  offer 
for  tiie  purpose  of  impeaching  ber  by  con- 
tradictory statements,  she  having  beat  a 
material  witness  for  appellant  on  this  trial, 
and  held,  at  the  time  be  was  testifying,  a 
copy  of  tbe  statement  of  facts  which  tbe 
county  attorney  had  secured  from' tbe  Court 
of  Criminal  Appeals,  wblcb  bad  been  sent  up 
as  a  statement  of  fticts  on  a  former  appeal 
of  this  case.  After  the  witness  testified  to 
tbe  correctness  of  ber  testimony  on  a  former 
trial,  appellant's  attorney  crossed  him  and 
proved  that  said  copy  of  ber  testimony  was 
not  In  the  form  of  question  and  answers  but 
a  narrative  statement  Then  the  county  attor- 
ney, in  an  ordinary  tone  and  as  a  cross-exami- 
nation of  what  had  been  brought  oat  by  appel- 
lant's counsel,  asked  the  witness,  "This  Is  the 
same  copy  that  was  flled  In  the  Court  of  Crimi- 
nal Appeals,  is  it  not?"  which  was  In  tbe  pres- 
ence of  tbe  jury  and  heard  by  tbem;  '  to 
which  tbe  witness  answered,  "Yes,"  before 
counsel  could  object  That  appellant  tb«i 
did  object  to  tbe  question  and  answer  because 
it  was  an  improper  reference  to  the  fact 
tbat  defendant  bad,  on  a  previous  trial,  been 
convicted.  Tbe  court  thereupon  Instructed 
the  Jury  tbat  they  would  not  consider  said 
question  or  answer  for  any  purpose,  yet  ap- 
pellant took  bis  bill.  In  this  connection  vre 
call  attention  to  paragraph  14  of  the  court's 
charge  above  copied.    This  certainly  would 
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not  b«  a  snfficloit  ground  to  authorize  this 
court  to  reverse  this  case.  Balnes  v.  State, 
43  Tex.  Cr.  R.  498,  66  S.  W.  847;  Campbell 
T.  State,  35  Tex.  Cr.  R.  160,  32  S.  W.  774; 
Brautly  v.  State,  42  Tex.  Cr.  B.  293,  69  S.  W. 
892;  Smith  v.  State,  52  Tex.  Cr.  B.  351, 
106  S.  W.  1161,  15  Ami.  Cas.  357:  Arnwine 
V.  State,  54  Tex.  Cr.  B.  213,  114  S.  W.  796; 
Morrison  v.  State,  39  Tex.  Cr.  R.  523,  47  S. 
W.  369;  Salazar  v.  SUte,  55  Tex.  Cr.  E. 
313.  116  S.  W.  819;  CoETmaii  v.  State,  165 
8.  W.  946. 
The  judgment  la  affirmed. 

On  Motion  for  Rehearing. 

[24]  The  only  questloa  necessary  to  discuss 
on  rehearing  Is  appellant's  claim  that  the 
court  below  should  have  submitted  manslaugh- 
ter. In  his  objections  to  the  court's  charge 
he  based  this  on  the  testimony  spedflcally  of 
Mrs.  Witty,  his  mother,  Mrs.  McDonald,  his 
sister,  Barron,  Huff,  Bobinger,  and  Corlcy, 
therein  saying: 

"All  of  whom  in  effect  testified  to  delusiodB 
on  the  part  of  the  defendant  that  the  deceased 
was  seeking  to  take  his  mother's  life  and  life 
of  other  members  of  bis  family,  including^  him- 
self, and  there  was  eminent  danger  of  bis  do- 
ing so;  and  that  his  mother  was  constantly 
complaining  to  him  and  asking  him  to  take  some 
action  in  the  matter  of  the  association  of  de- 
ceased with  bis  brother,  and  that  he  was  in  a 
highly  excited  frame  of  mind  about  the  situa- 
tion during  the  entire  day  of  the  homicide,  and 
his  mind  was  in  a  condition  that  be  could  not 
hare  been  guilty,  even  though  sane,  of  any  high- 
er offense  than  manslaughter." 

In  his  motion  for  rehearing  on  this  point 
he  claims: 

"Our  contention  being  that,  where  insane  de- 
losions  enter  into  a  case  through  the  evidence, 
those  delusions  are  in  fact  realities  with  the 
peraon  affected,  and  may,  if  sufficient,  consti- 
tute adequate  cause  equally  so  as  if  Uie  delu- 
sions had  a  real  existence;  that  under  tlie  law 
the  accused  is  to  he  charged  upon  the  same 
basis  as  if  the  insane  delusions  entertained  by 
him  existed  in  fact.  And  so,  if  these  delusions, 
taken  as  a  whole,  -nere  of  such  s  character  as 
had  they  in  fact  existed  they  would  have  raised 
the  issue  of  manslaughter,  then  manslaughter 
is  in  the  case,  and  the  jutTf  should  have  been  so 
instructed  and  told  that  in  passing  npon  this 
issue  they  would  consider  any  insane  delusions 
entertsined  by  the  accused  as  existing  reali- 
ties; and  that  if  nnder  all  the  facts  and  cir- 
cumstances of  the  case  they  found  adequate 
cause,  etc,  tbsf  would  not  find,  the  defendant 
guilty  of  a  higher  offense  than  manslaughter." 

And  ctmtends: 

"And  so,  in  this  case,  the  jury,  under  the  gen- 
eral charge  of  the  court,  could  very  readily  have 
decided  that  though  the  defendant  was  not 
sufficiently  insane  as  to  be  irresponsible  in  law 
for  his  actions,  yet  that  he  did  entertain  suffi- 
dently  insane  delusions  to  partially  dethrone 
Us  reason  and  render  him  incapable  of  cool 
Kflection,  and  that  these  delusions  were  such 
that,  if  they  were  in  fact  true  as  he,  under  the 
law,  had  a  right  to  have  them  regarded  in  pass- 
ing on  his  case,  they  would  in  law  amount  to 
adequate   cause." 

We  have  thos  given  in  fall  on  this  point 
his  objection  to  the  omission  of  the  court's 
charge  and  his  contention  on  rehearing.  He 
asked  no  q>eclal  charge  whatever  on  man- 


slaughter. He  did  ask,  and  the  conrt  In  his 
instance  gave,  his  special  charges  Noe.  3,  9, 
and  11  copied  in  full  in  the  original  opinion 
herein.  By  them,  and  especially  by  No.  11, 
he  cut  himself  off  from  any  charge  on  man- 
slaughter, even  If  he  had  been  entitled  there- 
to, for  by  them  he  bad  the  court  specifically 
tell  the  jttry  In  No.  3  that; 

"The  burden  is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  was,  at 
the  very  time  he  committed  the  act  charged, 
sufficiently^  sane  and  free  from  mental  diseases 
and  delusions  as  to  render  him  amenable  to 
the  law." 

And  in  Na  9: 

"The  burden  of  proof  is  on  the  state  to  prove 
by  a  preponderance  of  the  evidence  and  beyond 
a  reasonable  doubt  that,  at  the  time  of  said 
act,  the  defendant's  mental  condition  was  such 
that  he  did  know  the  character  of  his  act,  and 
its  consequences,  and  had  sufficient  will  power 
to  refrain  therefrom,  and  if  it  has  failed  to  do 
so,  you  will  return  a  verdict  of  not  guilty." 

And  in  No.  11: 

"If  the  defendant  entertained  the  insane  de- 
lusion that  the  deceased  had  an  immediate 
design  upon  his  Ufe,  or  the  life  of  his  mother 
or  brother,  and  acting  under  any  such  delu- 
sion killed  the  deceased,  in  the  belief  that  it 
was  necessary  to  save  his  own  life,  or  the  life 
of  his  mother  or  brother,  he  would  not  be  guilty 
under  the  law,  and  in  this  case,  unless  the  state 
has  shown  by  evidence  beyond  a  reasonable 
doubt  that  he  did  not  entertain  any  such  insane, 
delusion  at  the  time  he  killed  rhe  deceased  (if 
he  did  kill  her),  you  will  find  the  defendant  not 
guilty." 

The  court  having  told  the  jury  under  those 
drcomstances  to  acquit,  he  should  not  then 
have  told  them  to  convict  him  of  manslaugh- 
ter. 

[26]  But  even  if  appellant  had  not  cut  him- 
self off  from  a  charge  on  manslaughter,  the 
evidence  in  no  way  showed  nor  tended  to 
show  "adequate  cause."  As  said  by  this 
court  through  Judge  Davidson  in  Davis  v. 
State,  155  S.  W.  548,  it  is  "an  nncontroverted 
propoeitlon,  that  two  things  are  requisite  to 
constitute  manslaughter:  First,  adequate 
cause;  second,  existing  passion."  And  as 
we  said  in  Lamb  v.  State,  169  S.  W.  1163: 

"Neither  of  these,  without  the  other,  is  suffi- 
cient to  raise  manslaughter.  And  the  passion 
must  be  caused  by  what  deceased  does  or  says. 
•  •  •  The  statute  says  (P.  C.  art  1128) 
'manslaughter'  is  voluntary  homicide  commit- 
ted under  the  immediate  influence  of  sudden 
Sassion,  arising  from  an  adequate  cause.  And, 
efining  'under  the  influence  of  sudden  pas- 
sion' (article  1129)  says,  it  means:  (1)  Tbat 
the  provocation  must  arise  at  the  time  of  the 
commission  of  the  offense,  and  that  the  pas- 
sion is  not  the  result  of  a  former  provocation. 
(2)  The  act  must  be  directly  caused  by  the 
passion  arising  out  of  the  provocation.  It  is 
not  enough   that  the  mind  is  merely  agitated 


party  .  .  _ 

ever  the  passion  is  it  must  be  an  emotion  of 
the  mind  rendering  it  incapable  of  cool  reflec- 
tion. By  'adequate  cause^  {article  1130)  is 
meant  such  as  would  commonly  produce  a  de- 
gree of  such  passion  or  emotion  in  a  person 
of  ordinary  temper  sufficient  to  render  the 
mind  incapable  of  cool  reflection.  Article  1131 
expressly  states  what  are  not  adequate  causes, 
and  the  next  article  expressly  states  what  are. 
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Article  1137  specifically  eays,  in  order  to  re- 
duce a  voluntary  homicide  to  manalaugbter,  it 
is  necessary,  not  only  that  adequate  cause  ex- 
isted to  produce  the  state  of  mind  referred  to, 
but  also  that  such  state  of  mind  did  actually 
exist  at  the  time  of  the  homicide.  •  •  •  Mo- 
Kinney  v.  State,  8  Tex.  App.  645;  Johnson  v. 
State,  167  S.  W.  736,  and  cases  therein  cited 
and  reviewed;  Wilson  v.  State,  160  8.  W. 
85,  and  cases  therein  cited  and  reviewed ;  Kel- 
ly V.  State,  151  S.  W.  309;  Treadway  v. 
State,  144  S.  W.  655.  and  cases  cited  and 
reviewed;  Johnson  v.  Sute,  149  S.  W.  16S. 
In  the  opinions  in  these  cases  just  above  cited 
many  of  the  older  decisions  of  this  court  are 
cited  and  discussed.  We  deem  it  unnecesKary 
to  collate  all  those  and  the  many  others  to 
the  same  effect.  We  said  in  Johnson  v.  State, 
supra,  167  S.  W.  737:  'In  Treadway  v.  State, 
144  8.  W.  655,  and  KeUy  v.  State,  151  S.  W. 
809,  supra,  we  have  recently  bad  occasion  to 
review  the  decisions  of  this  state  on  this  ques- 
tion, and  it  has  always  been  held  that  if  Uiere 
be  no  legal  "adequate  cause"  to  produce  a  state 
of  mind,  such  as  anger,  rage,  sudden  reeentment, 
or  terror,  even  if  such  state  of  mind  does  exist, 
the  offense  is  not  manslaughter  but  murder  in 
the  second  degree.' " 

Now,  as  we  understand  the  testimony  of 
said  witnesses,  Mrs.  Witty,  Mrs.  McDonald, 
Barron,  Huff,  Bobinger,  and  Corley,  it  was 
directed  to  prove  appellant  was  Insane,  and 
bis  claimed  insane  delusions  at  the  time  and 
before  be  killed  deceased,  and  not  to  prore 
adequate  cause,  nor  sudden  passion  at  that 
'time  by  anything  deceased  then  said  or  did. 
We  hare  again  reviewed  their  testimony.  It 
is  too  lengthy,  and  we  think  unnecessary,  to 
copy  herein. 

As  we  understand  from  appellant's  brief 
and  motion  for  rehearing,  he  contends,  In  ef- 
fect, that  if  appellant  was  partially  sane  and 
partially  insane  because  of  his  claimed  delu- 
sions, or  "that  the  passing  from  sanity  Into 
insanity  Is  as  the  passing  from  day  to  night, 
and  that  there  Is  no  definite  point  at  which 
you  may  say  that  a  man  is  sane  or  in- 
sane," that  might  constitute  adequate  cause, 
and  he  would  therefore  not  be  guilty  of  mnr^ 
der,  but  of  manslaughter  only,  and  relies  on 
Judge  Henderson's  opinion  In  Merrltt  ▼. 
State,  39  Tex.  Cr.  R.  70,  45  8.  W.  21,  wherein 
he  cites  and  quotes  1  Wharton,  Cr.  Law,  71. 
We  think  he  misapprehends  said  decision.  In 
that  case  appellant  defended  on  the  ground 
of  Insanity,  claiming  that  he  (Merrltt)  killed 
Brown  under  the  Insane  delusion  that  a  mob 
was  after  him  to  kill  him,  and  Brown  was 
the  leader  of  that  mob.  He  sought  to  Intro- 
duce evidence  that  Brown  was  the  leader  of 
the  mob.  The  trial  court  permitted  him  to 
prove  bis  delusion  that  a  mob  was  after  him, 
but  refused  to  let  him  prove,  as  a  part  of  his 
delusion,  that  said  Brown  waa  its  leader,  re- 


stricting the  proof  to  "merely  referring  to 
the  leader  of  the  mob  as  a  'certain  person.' " 
Judge  Henderson  said: 

"The  court  (below),  however,  seems  to  have 
concluded  that  the  insane  delusion  could  be 
proved,  and  a  most  important  feature  omitted 
therefrom.  That  is,  according  to  the  court's 
idea,  it  was  entirely  competent  to  prove  that  ap- 
pellant was  deluded  as  to  a  mob  in  pursuit  of 
his  life,  but  it  could  not  be  shown  in  connection 
therewith  who  composed  the  mob.  In  the  view 
we  take  of  this  question,  we  fail  to  see  of  what 
avail  all  the  proof  offered  t^  appellant  concern- 
ing the  mob  in  pursuit  of  his  life  would  be  to 
liim,  if  he  was  not  permitted  to  show  who  com- 
posed that  mob.  The  very  essence  of  appel- 
lant's delusion  was  that  the  mob  was  led  on 
by  the  deceased,  if  he,  indeed,  was  not  the 
entire  mob,  and  that  under  such  belief  he  slew 
him  J  yet  we  have  seen  from  the  bills  of  ex- 
ception above  stated  that  appellant  was  denied 
this  proof.  In -our  opinion,  this  was  material 
error  on  the  part  of  the  court." 

It  la  true  It  was  held  in  that  case  that  "a 
delusion  is  a  form  of  Insanity."  The  trial 
court  In  this  case  also  expressly  so  held,  and 
charged  specifically  at  appellant's  instance  if 
that  was  true  to  find  him  not  guilty.  The 
court  In  this  case  admitted  all  evidence  offer- 
ed by  appellant  on  that  subject  and  excluded 
none. 

[21]  This  court,  in  Cannon  v.  State,  41  "Per. 
Cr.  R.  496,  66  S.  W.  365,  said: 

"If  appellant  at  the  time  he  slew  deceased 
waa  laboring  under  a  delusion,  and  such  delu- 
sion deprived  him  of  the  capacity  to  know  right 
from  wrong,  he  was  insane.  There  is  no  grade 
of  delusion  tbat  mitigates  crime.  In  other 
words,  a  party  cannot  be  half  insane.  He  is 
either  sane  or  insane.  As  aptly  said :  'In- 
sanity never  operates  as  mitigation  of  a  homi- 
cide, as  it  goes  only  to  the  punishment,  and 
not  to  the  character  of  the  act  itself;  and  its 
only  effect  is  to  exempt  the  slayer  from 
the  punishment  prescribed  for  the  homicide, 
without  exonerating  him  from  the  charge  of 
committing  it.'  9  Am.  &  Eng.  Enc.  of  tiaw, 
615.  The  rule  is  stated  in  United  States  v. 
Lee  r4  Mackey  (D.  Ci]  54  Am.  Rep.  293,  as 
follows :  'That  there  is  no  grade  of  insanity 
sufficient  to  acquit  of  murder,  but  not  of  man- 
slaughter; but  above  and  beyond  tbat  the 
prayer  is  inconsistent  with  his,  is  incongroous, 
and  radically  vicious.  It  rests  upon  the  idea 
there  is  a  grade  of  insanity  not  sufficient  to 
acquit  the  party  of  the  crime  of  manslaughter, 
and  yet  sufficient  to  acquit  him  of  the  crime 
of  murder.  The  law  does  not  recognize  any 
such  discretion  as  that  in  the  forms  of  insanity. 
The  rule  of  law  is  very  plain  that,  in  order 
that  the  plea  of  insanity  shall  prevail,  there 
must  have  been  that  mental  condition  of  the 
party  which  disabled  him  from  distinguishing 
between  right  and  wrong  in  respect  to  the  act 
committed.  This  is  to  say,  in  another  way, 
tbat  a  person  cannot  be  half  insane.  Spencer 
V.  State,  69  Md.  28,  13  AU.  809 ;  8  Whitthaus 
&  B.  Med.  Jur.  p.  421." 

Tbe  motion  for  rehearing  Is  orermled. 
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BELL  T.  STATE.    (No.  3289.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  25, 
n»14.) 

1.  PEBJXmT    (S    26*)  —  iNDIOTMtNT  —  SUFFI- 
CIENC7 

Under  Pen.  Code  1911,  art  309,  providing 
tliat  the  giving  of  testimony  immaterial  to  the 
inqoiry  is  not  perjury,  an  indictment,  which 
failed  to  state  that  defendant's  testimony  was 
material,  was  fatally  defective,  though  it  stat- 
ed that  it  became  a  material  inquiry  before  the 
grand  jnry  whether  he  played  or  saw  others 
play  the  games  which  he  testified  to  not  playing 
or  having  seen  played. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  §f  82-89;  Dec  Dig.  $  25.* 

For  other  definitions,  see  Words  and  Phrases, 
FiiBt  and  Second  Series,  Perjury.] 

2.  Pebjubt  (I  25*)— Indictment— Material- 
ITT  TO  IHQOIBT— Immunity— Cabd  Games. 

An  indictment  for  perjury  committed  by  de- 
fendant, in  testifying  before  ate  grand  jury  that 
he  had  not  played  any  card  games,  was  not  sub- 
ject to  a  motion  to  quash  on  the  ground  that  his 
statement  could  not  have  concerned  a  material 
inquiry  because  of  Pen.  Code  1911,  art  582, 
providing  that  any  person  examined  l)efore  a 
grand  jnry  shall  not  be  liable  to  prosecution  for 
any  offense  about  which  he  may  be  required  to 
testify. 

[Ed.  Note.^For  other  cases,  see  Perjury,  Cent 
Dig.  H  82-S9;   Dec.  Dig.  S  25.*] 

8.  Pebjubt  (S  21*)  —  Indictment  —  Svm- 

CIZNCT. 

In  view  of  Code  Cr.  Proc.  1911,  art  439, 
requiring  a  grand  jury  witness  to  swear  to  make 
true  answers  to  tne  "questions  propounded"  to 
him,  and  article  440,  providing  that  the  grand 
jury  may  aslc  the  witness  in  general  terms 
whether  he  has  knowledge  of  the  violation  of 
any  particular  law  by  any  person,  an  indictment 
for  perjury  committed  m  testifying  before  a 
grand  jury  need  not  state  the  spedfic  offense 
wtdch  the  grand  jury  was  investigating. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  IS  72-76;   Dec.  Dig.  {  21.*] 

4.  Pebjtjbt  (I  21*)— Indictment— CoNSTBUO- 
TION — SumciBNOT. 

An  indictment,  charging  that  defendant 
committed  perjury  in  his  testimony  before  the 
grand  jury,  where  it  was  a  material  inquiry 
whether  any  game  of  cards  had  been  played  "at 
any  place  other  than  a  private  residence  occu- 
pied by  a  family  in  C.  county,"  was  not  objec- 
tionable as  showing  that  the  grand  jury  did  not 
confine  its  investigation  to  offenses  committed  in 
C.  county,  but  instead  attempted  to  extend  it  to 
any  and  all  places  outside  of  such  county. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  U  72-75;  Dec.  Dig.  |  21.*] 

5.  Pbbjctt  (S  24*)— Indiotmbnt— Oonstbuo- 

TION. 

In  an  indictment  for  perjury,  committed 
in  testifying'  before  the  grand  jury,  an  allega- 
tion that  defendant  stated,  "1  have  never  play- 
ed a  game  of  cards  in  the  last  two  years,  did 
not  render  the  indictment  defective  on  the 
ground  that  the  words  quoted  were  not  suscep- 
tible of  the  construction  placed  on  them  by  the 
indictment,  whicb  was  that  he  meant  to  state 
that  he  bad  not  played  any  game  of  cards  at 
any  place  other  than  a  private  residence  occu- 
pied by  a  family,  within  the  two  years  immedi- 
ately next  preceding,  in  the  county  where  the 
grand  Jnry  was  sitting. 

[Ed.  Note. — ^For  other  cases,  see  Perjury,  Cent 
Dig.  i  81;  Dec.  Dig.  i  24.*] 


6.    PEBJUBY  (S  26*)— INDIOTMBNT— REQTTISltES. 

An  indictment  for  perjury  committed  by  de- 
fendant in  testifying  nilsely  before  the  grand 
jury,  that  he  had  not  played  any  games  of  cards, 
was  not  defective  for  failure  to  allege  the  places 
and  times  he  had  played  such  games  or  that 
he  did  not  Icnow  that  tiie  players  were  not  in  a 
residence  occupied  by  a  family. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  i§  90-94;  Dec  Dig.  {  26.*] 

Appeal  from  District  Court,  Comanche 
County;    J.  H.  Arnold,  Judge.     ' 

Charley  Bell  was  convicted  of  perjury,  and 
appeals.    Reversed  and  dismissed. 

A.  BL  Hampton,  of  De  ILeon.  and  (Jood- 
son  ft  Goodson,  of  Comanche,  for  appellant 
0.  B.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
indicted  and  convicted  of  perjury.  In  vlev? 
of  the  grounds  of  the  motion  to  quash  the 
Indictment,  it  Is  necessary  to  give  a  substan- 
tial copy  of  it  It  has  the  usual  necessary 
preliminary  allegatloDS  as  to  the  court,  the 
organization  of  the  grand  Jury,  eta,  and  that 
appellant  on  or  about  October  24,  1913,  In 
said  state  and  county,  at  a  regular  term  of 
said  court,  naming  the  presiding  judge,  ap- 
peared before  the  said  grand  jury  of  said 
court  at  that  time  after  it  had  l)een  duly 
and  legally  organized.  Impaneled,  etc.,  wltb 
a  certain  person  as  foreman  thereof,  duly  ap- 
pointed as  such,  and,  wUle  that  grand 
jury  was  in  session,  presented  himself  and 
made  his  personal  appearance  to  testify  as 
a  witness  before  said  grand  jury,  and  the 
foreman,  as  be  was  duly  authorized,  did  ad- 
minister to  him  tbe  oath  as  a  witness,  said 
oath  t>elng  the  one  required  by  law  and  so 
administered  for  the  ends  of  public  justice, 
he  was  then  and  there  duly  sworn  and  took 
a  corporal  oath  as  such  witness  before  said 
grand  jury.    It  then  alleges: 

"Whereupon  it  then  and  there  l>ecame  and  was 
a  material  inquiry  before  said  grand  jury  and 
necessary  for  the  due  administration  of  the  crim- 
inal laws  of  tlie  state  of  Texas,  and  the  ends  of 
public  justice,  whether  he,  the  said  Charley  Bell, 
had  played  at  any  game  of  cards  at  any  place 
other  than  a  private  residence  occupied  by  a 
family  in  Comanche  county,  Tex.,  within  the  last 
two  years  next  preceding  the  said  24th  day  of 
October,  1913.  and  whether  or  not  he,  tbe  said 
Charley  Bell,  had  seen  any  other  person  play  at 
any  game  of  cards  at  a  place  other  than  a  pri- 
vate residence  occupied  by  a  family  in  Comanche 
county,  Tex.,  within  the  last  two  years  next  im- 
mediately preceding  the  said  24th  day  of  Octo- 
ber, 1913,  and  whether  or  not  he,  the  said  Char- 
ley Bell,  bad  bet  or  wagered  any  money  or  otlk- 
er  thing  of  value  or  tiie  representative  of  ei- 
ther at  any  game  of  cards  except  in  a  private 
residence  occujiied  by  a  family  in  Comanche 
county,  Tex.,  within  the  last  two  years  next  pre- 
ceding the  said  24th  day  of  October,  1913,  and 
whether  or  not  he,  the  said  Charley  Bell,  had 
seen  any  other  person  or  persons  bet  or  wager 
any  money  or  other  thing  of  value  or  the  repre- 
sentative of  either  at  any  game  of  cards  except 
in  a  private  residence  occupied  by  a  family  in 
Comanche  county,  Tex.,  within  the  last  two 
years  next  immediately  preceding  the  said  24th 
day  of  October,  1913.  And  the  said  Charley 
Bell,  as  such  witness  before  said  grand  jury. 
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and  onder  the  sanctloii  of  said  oath  ao  adminia- 
tered  to  him  as  aforesaid  on  the  day  and  date 
first  above  written  and  in  the  county  of  Co- 
manche and  state  of  Texas,  did  deliberately, 
willfully  and  corruptly  testify  and  say  in  sub- 
stance and  effect,  'I  have  never  played  a  game  of 
cards  in  the  last  two  years,'  meaning  thereby 
to  say  and  state  and  swear,  and  thereby  saying, 
stating,  and  swearing  that  he,  the  said  Charley 
Bell,  had  not  in  Comanche  county,  Tex.,  played 
at  any  game  of  cards  at  any  place  other  than  a 
private  residence  occupied  by  a  family  within 
the  last  two  years  immediately  preceding  the 
said  24th  day  of  October,  1913;  (and  meaning 
thereby  to  say,  state,  and  swear  and  thereby 
saying,  stating,  and  swearing  that  he  the  said 
Charley  Bell  had  not  bet  or  wagered  any  money 
or  other  thing  of  value  or  the  representative  of 
either  at  any  game  of  cards  except  in  a  private 
residence  occupied  by  a  family  in  Comanche 
county,  Tex.,  within  the  last  two  years  next  im- 
mediately preceding  the  said  24th  day  of  Octo- 
ber, 1913,  and  meaning  thereby  to  say,  state, 
and  swear,  and  thereby  saying,  stating,  and 
swearing  that  he,  the  said  Charley  Bell,  had  not 
seen  any  other  person  or  persons  bet  or  wager 
any  money  or  other  thing  of  value  or  the  repre- 
sentative of  either  at  any  game  of  cards  except 
in  a  private  residence  occupied  by  a  family  in 
Comanche  county,  Tex.,  within  the  last  two 
years  next  Immediately  preceding  the  said  24th 
day  of  October,  1913);  and  meaning  thereby  to 
say,  state,  and  swear,  and  thereby  saying,  stat- 
ing, and  swearing  that  he,  the  said  Charley  Bell, 
had  not  played  at  a  game  played  with  cards  with 
Joe  Wisdom,  Boone  Brown,  and  W.  H.  Stringfel- 
low  in  the  pasture  of  T.  N.  Mohon  in  Comanche 
county,  Tex.,  and  about  the  month  of  August, 
1913  (and  on  which  game  of  cards  so  played 
money  was  bet  and  wagered),  and  meaning 
thereby  to  say,  state,  and  swear,  and  thereby 
saying,  stating,  and  swearing  that  he  the  said 
Charley  Bell  had  not  played  at  another  and  dif- 
ferent game  of  cards  in  which  other  game  he,  the 
said  Charley  Bell,  W.  H.  Stringfellow,  and  Joe 
W.Isdom,  about  the  month  of  August,  1913,  in 
the  woods  just  west  of  De  Leon  in  Comanche 
county,  Tex.,  and  meaning  thereby  to  say,  state, 
and  swear,  and  thereby  saying,  stating,  and 
swearing  that  be,  the  said  Charley  Bell,  bad 
not  at  another  and  different  time,  but  about  the 
same  time,  played  in  another  and  different  game 
with  cards  with  W.  H.  Stringfellow  and  a  man 
from  Cisco  in  the  old  Ayers  field  in  Comanche 
county,  Tex.,  and  meaning  thereby  to  say,  state, 
and  swear,  and  thereby  saying,  stating,  and 
swearing  that  he,  the  said  Charley  Befl,  had 
not  played  at  another  and  different  game  of 
cards  about  the  month  of  September,  1913jWith 
W.  H.  Stringfellow,  J.  Matt  Ross,  and  W.  C. 
(Fat)  Scott  m  a  certain  rock  quarry  near  De 
Xeon  in  Comanche  county,  Tex.  Whereas,  in 
truth  and  in  fact,  as  he,  the  said  Charley  Bell, 
then  and  there  well  knew,  he,  the  said  Charley 
Bell,  had  played  at  games  played  with  cards 
within  the  last  two  years  next  immediately  pre- 
ceding the  said  24th  day  of  October,  1913,  and 
whereas  in  truth  and  in  fact  he,  the  said  Char- 
ley Bell,  had  played  at  a  game  played  with  cards 
with  Joe  Wisdom,  Boone  Brown,  and  W.  H. 
Stringfellow  in  T.  H.  Mohon's  pasture  in  Co- 
manche county,  Tex.,  and  on  or  about  the  month 
of  August,  1913,  and  whereas  in  truth  and  in 
fact  he,  the  said  Charley  Bell,  had  at  another 
and  different  place  and  about  the  same  time 
played  at  another  and  different  game  played  with 
cards  with  W.  H.  Stringfellow  and  Joe  Wis- 
dom in  about  the  month  of  August,  1913,  in 
the  woods  just  west  of  De  Leon  in  Comanche 
connty,  Tex.,  and  whereas  In  truth  and  in  fact 
he,  the  said  Charley  Bell,  had  played  at  another 
and  different  game  of  cards  with  W.  H.  Strings 
fellow  and  a  man  from  Cisco  in- the  old  Ayers 
field  about  the  month  of  August,  1913,  in  Co- 
manche county,  Tex.,  and  whereas  in  truth  and 
in  fact  he,  the  said  Charley  BeU,  had  placed  at 


another  and  different  game  of  cards  with  J. 
Matt  Ross,  W.  C.  (Pat)  Scott,  and  W.  H.  String- 
fellow in  about  the  month  of  September,  1913, 
at  an  old  rock  quarry  in  Comanche  county,  Tex. 
And  which  said  statement  and  statements  so 
made  hj  the  said  Charley  Bell  before  and  to  said 
grand  jury  was  and  were  deliberately  and  will- 
fully made  and  was  and  were  deliberately  false, 
and  he,  the  said  Charley  Bell,  then  and  there 
well  knew  when  he  made  the  same,  against  the 
peace  and  dignity  of  the  state"— which  was  duly 
signed  by  the  foreman. 

Appellant  made  a  motion  to  qnasb  fbis  in- 
dictment on  a  great  many  grounds.  His 
motion  is  very  lengthy  and  full.  We  think  it 
wholly  unnecessary  to  copy  it  Instead,  we 
will  here  In  substance  give  all  of  bis 
grounds.  They  are:  (1)  It  tails  to  allege  tbat 
the  grand  Jury  was  investigating  the  viola- 
tion of  any  law  of  the  state  which  they  were 
authorized  to  investigate,  and  about  whicb 
he  could  be  required  to  testify.  (2)  Tbe 
grand  jury  did  not  confine  its  investigation 
to  any  offense  committed  in  Comanche  coun- 
ty, Tex.,  but,  instead,  attempted  to  extend  it 
to  any  and  all  places  outside  of  Comancbe 
connty.  (3)  Tbat  from  the  language  appel- 
lant is  alleged  to  bave  sworn  before  the  grand 
jury,  it  could  not  be  alleged  therefrom  tbat 
thereby  be  meant  to  say,  state,  and  swear  tbe 
several  things  tbat  are  alleged  tbat  he  did 
say,  state,  and  swear  In  said  indictment,  and 
tbat  no  such  Innuendo  was  deducible  from 
tbe  language  nsed  by  blm.  (4)  It  fails  to 
aver  that  be  knew  tbat  the  said  several 
places  where  it  alleges  be  played  tbe  several 
games  were  not  in  private  residences  occu- 
pied by  a  family  and  tbat  tbey  were  not 
played  in  said  county.  (5)  Tbat  the  alleg- 
ed testimony  of  appellant,  "I  bave  never 
played  a  game  of  cards  in  tbe  last  two 
years,"  is  insufficient  and  supports  neitber  of 
the  allegations  of  perjury  and  is  totally  va- 
riant from  any  of  tbe  predicates  assigned. 

In  oral  argument  on  tbe  submission  of 
this  case,  be  presented  two  other  grounds 
not  raised  nor  passed  upon  in  tbe  court  be- 
low, nor  mentioned  in  bis  brief.  These  two 
questions  are:  (a)  It  is  not  alleged  in  tbe 
Indictment  tbat  tbe  words  used  by  tbe  wit- 
ness before  tbe  grand  Jury  were  material. 
(b)  Tbat  tbe  alleged  false  statement  was  not 
a  material  inquiry,  and  could  not  be,  since 
the  statute  specifically  provides  that  one  may 
not  be  convicted  when  he  is  forced  to  give 
testimony  about  tbe  playing  of  cards  in 
whicb  be  is  interested. 

[1]  We  will  first  take  up  bis  grounds  made 
in  oral  argument 

Tbe  statute  is:  Tbe  statement  of  any 
circumstance  wholly  immaterial  to  tbe  mat- 
ter in  respect  to  whicb  the  declaration  is 
made  is  not  perjury.  P.  C.  309.  There  la  no 
specific  allegation  in  this  indictment  that 
tbe  said  statement  made,  or  testimony  given, 
by  appellant  was  materlaL  As  we  under- 
stand, tbe  statute,  and  all  the  decisions, 
make  this  as  essential. 

In  Smith  V.  States  1  Tex.  App.  e22»  tttia 
court  beld: 
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"It  is  alleged  and  argued,  however,  among  tb« 
other  reasons  in  arreat  of  judgment,  that  there 
is  no  sufficient  averment  of  the  materiality  of  the 
alleged  false  testimony,  or  matter  falsely  sworn 
to  b;  the  defendant,  to  the  question  or  matter 
whidi  was  the  subject  of  inquiry  at  the  trial  in 
vhich  the  perjury  was  committed.  As  a  gen- 
eral rule,  deducible  from  the  leading  authori- 
ties, we  think  that  it  may  be  stated  that  an  in- 
dictment for  perjury  must  not  only  show  con- 
clusively, but  should  charge  affirmatively,  that 
the  testimony  given  by  the  defendant  and  al- 
leged to  be  false  was  material  to  the  issue  on  the 
trial  of  which  he  was  sworn.    Weathers  v.  State, 

2  Blackf.  (Ind.)  278;  State  v.  Flagg,  25  Ind. 
243;  People  v.  Collier,  1  Mich.  137  [48  Am. 
Dec.  699] ;  State  v.  Hobbs,  40  N.  II.  229 ;  State 
V.  JJeard,  2.5  N.  J.  Law,  384 ;  State  v.  Hayward, 
1  Xott  «  McG.  (S.  C.)  640;  Pickering's  Case, 
4»  Vn.  628;  State  v.  Davis,  69  N.  C.  495; 
Wood  V.  People,  59  N.  Y.  117;  Nelson  v.  State, 
47  Miss.  621;  State  v.  Bowlns,  3  Heisk. 
(Tenn.)  29.  The  exceptions  to  the  rule  will  be 
given  below.  Mr.  Wharton,  in  his  work  on 
Criminal  Law,  says:  'It  must  appear  upon  the 
face  of  the  indictment  that  the  matter  alleged 
to  be  false  was  material,  but  such  materiality 
need  not  be  expressly  averred  when  it  appears 
on  record.  *  •  •  It  is  sufficient  to  charge 
generally  that  the  false  oath  was  material,  on 
the  trial  of  the  issue  on  which  it  was  taken ; 
it  is  not  necessary  to  show  how  it  was  material. 

3  Whart.  Am.  Cr.  Law,  §  2263.  See,  also.  Peo- 
ple V.  Burroughs,  1  Parker,  Cr.  R.  (N.  Y.>  223 ; 
Hex  V.  Souter,  2  Starkie,  473 ;  Campbell  v.  Peo- 
ple, 8  Wend.  [N.  Y.]  636;  State  v.  Marshall, 
47  Mo.  378 ;  State  v.  Mumford,  12  N.  C.  519 
[17  Am.  Dec.  573].  And  where  the  materiality 
of  the  evidence  alleged  to  be  false  is  shown  by 
the  nature  of  the  case,  no  express  averment  of 
its  materiality  is  necessary.  Hendricks  v.  State, 
26  Ind.  493;  State  v.  Hall,  7  Blackf.  (Ind.)  29; 
Galloway  v.  State,  29  Ind.  442;  State  v.  Bie- 
busoh,  32  Mo.  276;  Lamden  v.  State,  5  Humph. 
ITenn.]  83." 

This  'case  has  many  times  later  been  ex- 
pressly approved  and  followed.  Mattlngly 
T.  State,  8  Tex.  App.  349;  Harrison  v. 
State,  41  Tex.  Cr.  R.  276,  53  S.  W.  863,  and 
other  cases.  And  the  same  tbing  held  in 
BuUer  ▼.  State,  33  Tex.  Cr.  R.  551,  28  S.  W. 
465 ;  Cravey  v.  State,  33  Tex.  Cr.  R.  557,  28 
S.  W.  472.  See  section  650,  p.  417,  Branch's 
Cr.  Law,  and  cases  cited  by  him. 

These  cases,  and  all  other  authorities  on 
this  question,  clearly  estahlish:  (1)  That  It  is 
necessary  to  either  make  this  specific  allega- 
tion— which  said  testimony,  or  statement, 
was  material  to  the  Issue.  Or  (2)  when  this 
specific  allegation  Is  not  made,  the  material- 
ity of  the  alleged  false  testimony  (or  state- 
ment) must  appear  from  all  the  allegations 
taken  together.  In  either  event,  the  indict- 
ment on  this  p<rint  would  he  good. 

The  Indictment  herein  does  allege  that  "It 
then  and  there  became  and  was  a  material 
Inquiry  before  said  grand  Jury  and  necessary 
for  the  due  administration  of  the  criminal 
laws  of  the  state  of  Texas,  and  the  ends  of 
public  justice,  whether  he,  the  said  Charley 
Bell,  had  played  at  any  game  of  cards  at  any 
place  other  tiian  a  private  residence  occupied 
by  a  family  in  Comanche  county,  Tex.,  with- 
in the  last  two  years  next  preceding  the  said 
24tt>  day  of  October,  1913,  and  whether  or 
not  he-  •  •  •  had  seen  any  other  jierson 
play,"  etc.,  and  then  several  other  such  mat- 
in 8.W.— 16 


ters.  It  was  proper  to  make  all  or  any  of 
these  allegations ;  but  they,  nor  either  of 
them,  supply  the  necessary  allegation  that 
what  he  testified  was  material  to  the  issue. 
Nor  do  all  the  allegations  taken  together  suf- 
ficiently show  that  what  he  testified  was  ma- 
terial to  the  issue,  as  held  and  illustrated  in 
Buller  ▼.  State,  supra;  McMurtry  v.  State, 
88  Tex.  Cr.  R.  521,  43  S.  W.  1010 ;  Miller  v. 
State,  43  Tex.  Cr.  R.  368,  65  S.  W.  908;  Rose- 
bud ▼.  State,  60  Tex.  Cr.  R.  475,  98  S.  W. 
858 ;  Morris  v.  State,  47  Tex.  Or.  R.  423,  88 
S.  W.  1126,  and  other  cases. 

Evidently  appellant  and  his  attorneys,  the 
trial  judge,  and  district  attorney  were  mis- 
led on  this  point  by  the  form  of  indictment 
given  by  Judge  White  in  section  333,  In  his 
Ann.  P.  C,  and  also  by  Judge  WlUson  in  sec- 
tion 1S5,  p.  71  (4th  Ed.)  in  his; book  of 
Forms.  In  each  of  these  forms,  said  neces- 
sary allegation— which  said  testimony,  or 
statement,  was  material  to  the  Issue — is  omit- 
ted, but  each  lu  their  next  sections  contains 
this  specific  allegation.  We  call  the  atten- 
tion of  the  trial  judges  and  prosecuting  of- 
ficers specially  to  the  said  omission,  so  that 
they  will  not  hereafter  follow  said  tanaa 
without  supplying  said  omission.  This  fatal 
defect  In  ttie  Indictment  necessarily  results 
in  the  reversal  and  dismissal  of  this  case. 

[2]  In  view  of  any  subsequent  indictment 
of  appellant,  we  will  briefly  discuss  his  oth- 
er grounds.  So  far  as  objection  "b"  Is  con- 
cerned, we  think  the  statute  itself  is  a  per- 
fect and  complete  answer  thereto.  It  is  ar- 
ticle 574,  P.  C: 

"Any  court,  oflicer  or  tribunal,  having  juris- 
diction of  the  offenses  enumerated  in  this  chap- 
ter (the  gaming  laws),  or  any  district  or  coun- 
ty attorney,  may  subpoena  persons  and  compel 
their  attendance  as  witnesses  to  testify  as  to  the 
violations  of  any  of  the  provisions  of  the  fore- 
going articles  (the  gaming  laws).  Any  person 
80  summoned  and  examined  shall  not  be  liable 
to  prosecution  for  any  violation  of  said  articles 
about  which  he  may  testify;  and,  for  any  of- 
fense enumerated  in  this  chapter,  a  conviction 
may  be  had  upon  the  unsupported  evidence  of 
an  accomplice  or  participant." 

And  article  582,  P.  C: 

"A  conviction  for  the  violation  of  any  of  the 
provisions  Iierein  may  be  had  upon  the  unsup- 
ported evidence  of  an  accomplice  or  participant, 
and  such  accomplice  or  participant  shall  be  ex- 
empt from  prosecution  for  any  offense  under 
this  law  about  which  be  may  l>e  required  to  tes- 
tify." 

That  the  statute  and  decisions  of  this 
state  completely  and  fully  protected  him 
from  Indictment  for  any  offense  under  the 
gaming  laws,  there  can  be  no  doubt.  Grlffln 
V.  State,  43  Tex.  Cr.  R.  428,  66  S.  W.  782, 
and  cases  therein  cited;  also,  Elliott  ▼. 
State,  19  S.  W.  249 ;  Taylor  v.  State,  ."50  Tex. 
Cr.  R.  183,  95  S.  W,  119;  Ex  parte  Muncy, 
163  S.  W.  37.  Perjury  Is  not  embraced  In 
the  gaming  laws,  and,  of  course,  the  statute 
above  would  not  protect  him  If  he  committed 
perjury  In  his  testimony,  nor  would  it  pro- 
tect from  IndictmeDt  any  ether  person  vith 
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whmn  he  played,  nor  any  person  wbom  be 
saw  play. 

[3]  We  DOW  go  to  appellant's  objections 
to  tbe  Indictment  contained  In  bis  motion  to 
quash,  and  brief.  As  to  bis  first:  Neither 
tbe  statute  nor  any  decision,  known  to  us  or 
cited  by  appellant,  intimates  that  In  an  in- 
dictment for  perjury  Is  it  essential  that  the 
indictment  shall  charge  tbe  specific  offense 
which  they  were  investigating.  That  that 
may  be  done  may  be  true.  Because  it  is  not 
does  not  make  the  Indictment  defective  and 
is  no  ground  to  quash  It. 

The  oath  of  the  witness  is: 

"I  will  true  answers  make  to  such  qnestlona 
as  may  be  propounded  to  me  by  the  grand  jury, 
or  under  iU  direction."     Article  439,  C.  C.  P. 

If  "the  grand  Jury  •  •  •  think  It  nec- 
essary, they  may  ask  the  witness  in  genera] 
terms  whether  he  has  knowledge  of  the  vio- 
lation of  any  particular  law  by  any  person." 
Article  440;  Art  466,  O.  0.  P.;  McDonough 
V.  State,  47  Tex.  Cr.  R.  227,  84  S.  W.  504, 
122  Am.  St.  Rep.  684 ;  Scott  v.  SUte,  160  S. 
W.  960.  The  cases  of  Meeks  v.  State,  32 
Tex.  Cr.  R.  420,  24  8.  W.  88,  McMortry  v. 
State,  38  Tex.  Cr.  R.  621,  43  S.  W.  1010,  and 
HIgglns  V.  State,  38  Tex.  Cr.  R.  539,  48  S.  W. 
1012,  on  this  point  were  expressly  overruled 
In  said  McDonough  Case. 

We  have  considered  the  cases  dted  by  ap- 
pellant on  this  point  The  first  one  is  Weav- 
er V.  State,  34  Tex.  Cr.  R.  554,  31  S.  W. 
400.  The  Indictment  In  that  case  was  held 
bad  became  the  false  testimony  did  not  em- 
brace any  offense.  Tbe  false  testimony  al- 
leged was  that  A.  Sprinkles  "did  not  play  at 
a  game  with  cards  in  a  bouse  on  Sprinkles' 
place.  Whereas,  in  truth  and  in  fact  he  did" 
so  play,  etc.;   the  court  saying: 

"Whether  A.  Sprinkles  bad  played  cards  in 
a  house'  on,  his  own  place  or  not  was  not  ma- 
terial, unless  the  bouse  was  one  in  which  card 
playing  was  Drohibited  by  a  statute;  in  other 
words,  in  order  to  constitute  tliis  a  material 
question,  the  card  playing  must  be  in  violation 
of  the  statute.  We  have  no  statute  which  pro- 
hibits generally  card  playing  In  a  house.' 
Games  played  with  cards,  to  be  a  violation  of 
article  35.^  of  the  Penal  Code,  must  be  played 
in  such  houses  as  are  therein  contemplated; 
and  the  indictment  should  have  alleged  facts 
which  showed  the  gaming  investigated  by  the 
grand  jury  was  an  offense  against  the  law,  in 
order  to  render  the  testimony  material.  If  such 
playing  occurred  in  a  private  residence,  no  of- 
fense would  be  committed,  unless  such  private 
residence  was  a  place  for  retailing  intoxicating 
liquors.  Penal  Code,  arts.  353,  356.  Investiga- 
tions of  grand  juries  should  only  be  directed  to 
violations  of  law.  Statements  of  persons  testi- 
fying before  such  bodies,  unless  material  in  some 
respects  to  such  investigations,  cannot  he  the 
basis  of  perjury.  The  oath  there  administered, 
and  testimony  given  in  obedience  to  such  oath, 
is  required  for  the  'ends  of  public  justice,'  and 
the  materiality  of  such  evidence,  when  given, 
must  be  measured  by  the  subject-matter  under 
Investigation.  If  the  matter  being  investigat- 
ed is  innocent  of  the  law,  then  the  statement 
should  not  be  held  materially  false,  though  in 
fact  it  was  untrue." 

Onr  gaming  statute  baa  been  materially 
duuiged  since  that  opinion.    It  l3  now  an  of- 


fense to  play  cards,  whether  anything  ia  bet 
thereon  or  not  at  any  place  "except  a  private 
residence  occupied  by  a  family."  P.  C.  648. 
Tbe  indictment  herein,  as  quoted  above,  plain- 
ly avers,  among  other  things,  that  by  what 
be  said,  he  meant  to  say,  state,  and  swear, 
and  did  thereby  say,  state,  and  swear  that 
he  had  not  In  Comanche  county  played  at 
any  game  with  cards  at  any  place  other  than 
a  private  residence  occupied  by  a  family  with- 
in the  last  two  years,  and  that  be  bad  not 
played  such  games  with  cards  with  the  said 
several  persons  at  the  several  times  and 
places  alleged  therein,  thereby  supplying  the 
very  thing  omitted  in  tbe  Weaver  Case  and 
completely  in  compliance  with  what  la  beld 
therein. 

So  of  the  case  of  'Moore  v.  State,  82  Tex. 
Cr.  R.  405,  24  S.  W.  95,  next  cited  by  appel- 
lant Tbe  (xily  thing  decided  in  that  case  In 
any  way  bearing  on  this  Is: 

"The  indictment  contains. but  one  count  in 
which  perjury  is  assigned  upon  two  statements, 
made  before  the  grand  jury  at  the  same  time, 
in  regard  to  the  same  subject-matter.  It  is  so 
well  settled  in  this  state,  that  proof  of  the  falsi- 
ty of  either  statement  if  the  statements  were 
both  materially  and  properly  assigned,  as  was  the 
case  in  this  prosecution,  will  support  a  general 
verdict  that  we  deem  it  unnecessary  to  discuss 
the  question." 

In  another  caae  dted  by  htm,  Donohoe  t. 
State,  14  Tex.  App.  638,  as  we  understand  It 
la  exactly  applicable  in  this  case,  and  is 
against  Instead  of  for,  appellant  It  is  need- 
less to  discuss  the  other  cases  dted  by  him. 

[4]  As  to  bla  second  ground:  We  think, 
without  donbt  the  allegationa  are  not  sus- 
ceptible of  the  construction  he  daims,  but 
instead,  it  clearly  and  wlthput  doubt  shows 
that  they  were  restricting  their  investiga- 
tions to  card  playing  in  Comanche  county 
only  and  excluding  such  games  therein  aa 
may  have  been  played  at  a  private  residence 
occupied  by  a  family.  A  mere  reading  of  the 
indictment  we  think,  demonstrates  this,  and 
it  Is  unnecessary  to  discuss  it 

[(]  Aa  to  his  third  ground:  We  think  bla 
contention  is  equally  without  support  so  far 
as  the  allegations  of  the  indictment  are  con- 
cerned. The  language  be  Is  alleged  to  use 
waa,  "I  have  never  played  a  game  of  cards 
in  the  last  two  years."  We  think  from  this 
clearly  could  be  alleged  each  and  every  thing 
that  is  alleged  In  the  indictment  that  be 
meant  which  were  induded  in  the  charge  of 
tbe  court  The  court  in  bis  charge  eliminated 
all  those  matters  which  we  have  indosed  In 
parentheses  tbna  ()  in  copying  the  Indictment 
above.  Donohoe  v.  State,  supra.  If  tbe 
statement  had  been  true  that  he  "had  never 
played  a  game  of  cards  in  the  last  two  years," 
then  he  would  not  have  committed  i)erjury 
In  so  swearing,  and  it  Is  a  most  reaaonable 
allegation,  from  what  be  did  say,  that  be 
had  never  played  cards  in  Comanche  corinty 
with  any  person  or  persona  at  any  time  or 
place  not  at  a  private  cesidenoe  occupied  by 
a  family. 
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[1]  Ab  to  his  fonrtb  ground:  It  waa  not 
necessary  for  tbe  indictment  to  allege  the 
places  and  several  times  he  played  such 
games,  nor  that  be  did  not  know  that  they 
were  not  in  a  residence  occupied  by  a  family. 
That  was  a  matter  of  proof  ^wholly  unnec- 
essary to  allege. 

So  his  fifth  ground  Is  wholly  untenable. 
It  is  unnecessary  to  discuss  It 

Because  of  the  fatal  omission  in  the  indict- 
ment of  the  one  necessary  allegation  above 
pointed  out,  the  Judgment  is  reversed  and  the 
caase  dismissed. 

DAVIDSON,  J.  I  concur  In  the  reversal, 
but  further  believe  there  are  other  fatal  de- 
fects whidi  render  the  indictment  wholly 
vidons.  Some  of  these  are  discussed  in  Scott 
T.  State,  this  day  decided  ;  some  of  the  other 
questions  are  not  I  deem  it  hardly  neces- 
sary now  to  discuss  the  remaining  questions. 


SCOTT  V.  STATK    (No.  3230.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  25, 
1914.) 

PEBJVBT     (I   25*)— iHDICTMENT— SUFnCIENCT. 

An  indictment  ehareiog  that  it  became  a 
material  inqniry  before  the  grand  jury  whether 
defendant  played  any  game  on  which  money 
wu  bet  or  saw  an?  anch  game  played,  and  that 
be  testified  that  ne  had  not  played  or  seen 
any  such  game  played,  and  stating  in  the  trav- 
ene  that  be  knew  that  he  had  played  three  dif- 
ferent games  with  certain  parties  named  but 
not  shown  to  have  been  inquired  about  before 
the  grand  Jury,  was  InsufBcient  for  failure  to  al- 
lege that  the  testimony  given  by  defendant  be- 
iore  the  grand  jury  was  material  to  the  inquiry. 
rE:d.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  {{  82-89;    Dec  Dig.  |  25.*] 

Appeal  from  District  Court,  Hamilton 
County:  J.  H.  Arnold,  Judge. 

Walter  Scott  was  convicted  of  perjniy,  and 
appeals.    Beversed  and  dismissed. 

See.  also,  190  S.  W.  960. 

H.  E.  Trippet,  of  Hlco,and  Eldson  tt  Eld- 
son,  of  Hamilton,  for  appellant  C  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  X  Appellant  was  convicted 
of  perjury;  his  punishment  being  assessed 
at  two  years'  confinement  in  the  penitentiaTy. 

The  indictment  omitting  formal  parts,  al- 
leges: 

"It  then  and  there  became  and  was  a  mate- 
rial inquiry  before  anid  grand  jury  and  necea- 
sary  to  the  doe  administration  of  the  criminal 
laws  of  the  state  of  Texas  and  the  ends  of  pub- 
lic justice  whether  he,  the  said  Walter  Scott," 
baa  "theretofore  at  any  time  within  the  last  two 
years  next  precedinic  the  said  2d  day  of  Septem- 
ber. 1912,  in  Hamilton  county,  Tex.,  or  within 
400  yards  of  the  boundary  line  between  Ham- 
ilton county,  Tex.,  and  Erath  county,  Tex.,  play- 
ed at  any  game  played  with  dice  upon  which 
money  waa  bet,  and  whether  he,  the  said  Walter 
Scott,  had  seen  any  gome  played  with  dice  upon 
which  money  was  bet  in  Flnmilton  county,  Tex., 
or  within  400  yards  of  the  boundary  line  be- 
tween Hamilton  county,  Tex.,  and  Erath  coun- 
ty, Tex.,"  etc 


Then  follows  the  statement  that  appellant 
as  a  witness  before  the  grand  Jury  did  will- 
fnlly,  deliberately,  etc,  testily  as  follows, 
to  wit: 

"I  have  been  engaged  in  no  gambling  of  any 
character  either  with  cards,  dice,  or  betting  on 
the  ball  game.  I  threw  dice  with  Bill  Cole  in 
the  buggy,  but  we  did  not  bet  on  the  throwing. 
This  was  In  Hamilton  county.  I  played  dice 
with  Acquilla  Simmons  on  the  Clairette  road 
about  six  weeks  ago,  but  we  did  not  bet  on  the 
game.  I  played  dice  with  one  of  Mollie  Bailey's 
showmen  some  time  a^o,  but  did  not  bet  on 
that  game.  These  are  the  only  times  I  have 
played  dice  since  I  returned  to  this  county  about 
18  months  ago." 

Meaning  thereby,  etc,  that  he  had  not  play- 
ed at  any  game  of  dice  upon  which  money 
was  bet  in  Hamilton  county,  or  within  400 
yards  of  the  boundary  line  between  Hamil- 
ton county  and  Erath  county,  Tex.,  since  his 
return  to  the  county.  Then  follows  the  trav- 
erse wher^n  it  is  alleged: 

"In  truth  and  in  fact  as  he,  the  said  Walter 
Scott,  then  and  there  well  knew,  he,  the  said 
Walter  Scott,  had  played  and  did  in  Hamilton 
county,  Tex.,  or  within  400  yarda  of  the  bound- 
ary line  between  Hamilton  county,  Tex.,  and 
Erath  county,  Tex.,  and  on  or  about  the  lat  day 
of  May,  1012,  play  at  a  game  played  with  dice, 
commonly  called  craps,  and  especially  had  he, 
the  said  Walter  Scott,  played  at  a  game  played 
with  dice  commonly  called  craps  and  upon  which 
money  was  bet  with  Billie  Cole,  Billy  Rhoades, 
Vernon  Smith,  and  other  persons  in  Hamilton 
county,  Tex.,  or  within  400  yards  of  the  bound- 
ary line  of  Hamilton  county,  Tex.,  and  Erath 
county,  Tex.,  within  two  years  next  preceding 
the  said  2d  day  of  September,  1012,  to  wit, 
on  or  about  the  1st  day  of  May,  1912;  and, 
whereas,  in  truth  and  in  fact,  as  he,  the  said 
Walter  Scott,  then  and  there  well  knew,  he, 
the  said  Walter  Scott,  had  played  and  did  at 
another  and  a  different  game  played  with  dice 
commonly  called-  craps  in  Hamilton  county, 
Tex.,  which  said  gome  was  played  on  or  about 
the  Ist  day  of  August  1912,  at  the  compress 
in  the  town  of  Hico  in  Hamilton  county,  Tex., 
with  one  Vernon  Smith,  and  also  money  was 
bet  on  that  game.  He  had  also  played  at  an- 
other and  a  different  game  played  with  dice 
commonly  called  craps  with  one  Henry  Bodgera 
and  Tom  Wood  in  a  box  car,"  etc. 

Motion  was  made  to  quash  this  Indictment 
on  several  grounds.  We  are  of  the  opinion 
this  Indictment  la  totally  insufficient  under 
the  authorities.  It  will  be  noticed  that  the 
allegation  was  that  it  became  a  material  in- 
quiry that  appellant  played  at  a  game  on 
which  money  was  bet  This  does  not  allege 
directly  or  even  indirectly  that  the  alleged 
false  statement  was  material  to  the  issue. 
Buller  V.  State,  83  Tex.  Cr.  R.  553,  28  S.  W, 
466;  McMurtry  v.  State,  38  Tex.  Cr.  R.  521, 
43  S.  W.  1010;  Miller  v.  State,  43  Tex.  Cr. 
K.  368,  65  S.  W.  008;  Rosebud  v.  State,  60 
Te.\.  Cr.  R.  4T5,  98  S.  W.  858;  Morris  v. 
State,  47  Tex.  Cr.  R.  423,  83  S.  W.  1126; 
and  for  collation  of  authorities  see  Branch's 
Criminal  Law,  {  650.  It  could  hardly  be  a 
material  question  whether  defendant  played 
at  a  game  where  money  was  bet  or  not  If 
it  was  a  material  question  that  he  did  or 
did  not  bet,  he  being  a  witness  before  the 
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grand  jury,  then  the  allegation  of  material- 1 
Ity  ought  to  have  alleged  directly  that  he 
did  bet,  and  not  whether  he  did  or  did  not 
It  was  not  material  to  know  whether  he  did 
or  did  not.  It  Is  material  to  know  whether 
the  game  was  played  and  money  bet  on  it 
Nor  could  it  be  material,  as  we  understand 
that  appellant  did  or  did  not  bet  on  the  game. 
He  was  a  witness  before  the  grand  Jury,  and 
upon  his  testimony  the  grand  Jury  may  In- 
dict other  parties  for  gambling,  but  not  the 
defendant,  because  the  statute,  where  a  par- 
ty to  the  game  testifies,  Immunes  that  par- 
ty from  punishment.  Nor  was  It  material, 
as  we  understand  tlie  decisions,  that  appel- 
lant may  or  may  not  have  seen  parties  play. 
The  material  question  was  whether  the  par- 
ties played,  and  not  whether  defendant  saw 
them  play.  If  it  was  material  and  necessary 
to  allege  that  they  did  In  fact  play,  then  it 
Should  have  been  alleged  that  he  had  seen 
them  play.  But  as  we  understand  the  rule 
in  Texas,  the  grand  Jury  must  inquire  about 
offenses,  and  it  was  not  an  offense  for  de- 
fendant to  see  other  parties  play.  It  Is  an 
offense  that  the  gaming  law  was  violated, 
and.  If  appellant  saw  the  other  parties  play, 
the  question  to  be  inquired  of  was  as  to 
whether  or  not  these  parties  played,  and  the 
defendant  would  know  whether  they  played 
or  not  This  rule  was  laid  down  in  Gallegos 
v.  State,  50  Tex.  Cr.  R.  192,  95  S.  W.  12S. 
The  material  questions  alleged  In  the  Indict- 
ment were  of  the  most  general  nature,  con- 
fining itself  to  the  following  propositions: 
Whether  the  defendant  had  played  at  a  game 
on  which  money  was  bet,  and  whether  he 
had  seen  other  parties  play  that  character 
of  game  within  two  years  prior  to  the  2d  day 
of  September.  This  is  very  general,  to  say 
the  least  of  It,  as  to  date,  and  entirely  too 
general  as  to  games,  places,  and  parties. 
This  Indictment  we  think,  is  Insufficient  be- 
cause it  does  not  allege  this  testimony  given 
by  appellant  was  material.  The  only  mate- 
riality alleged  is  whether  he  played  himself 
or  had  seen  others  play.  Under  the  cases 
dted,  this  is  not  safflclent  allegation  of  ma- 
teriality. This  identical  question  was  de- 
cided In  the  McMurtry  Case,  supra.  Quoting 
from  that  decision,  we  find  this  language: 

"In  addition  to  the  objections  heretofore  stat- 
ed with  regard  to  the  indictmeut,  appellant 
claims  that  said  indictment  is  defective  because 
it  does  not  allege  that  the  testimony  of  appel- 
lant upon  the  points  in  issue  was  material;  and 
be  insists  that  the  allegation  in  the  indictment 
'that  it  became  and  was  a  material  matter  of 
inquiry  before  said  Krand  jury  whether,  at  the 
time  and  place  laid  in  the  indictment,  appellant 
played  at  a  game  with  cards,'  etc.,  is  not  suffi- 
cient; that  the  indictment  should  hare  further 
alleged  that  the  testimony  given  by  appellant  on 
said  issues  was  material.  This  contentioD  seems 
to  be  correct.  See  BuUer  v.  State,  33  Tex.  Cr. 
R.  551  [28  S.-  W.  465];  Weaver  v.  State,  34 
Tex,  Cr.  R.  554  [31  S.  W.  400]." 

Going  to  the  traverse  we  find  that  it  is  al- 
leged, as  a  matter  of  fact,  that  appellant 
knew  that  be  had  played  at  least  three  differ- 


ent games  with  the  certain  parties  named  in 
the  traverse.  The  traverse  covers  a  wider 
field  than  the  questions  asked  or  the  testimo- 
ny given  by  appellant.  The  material  ques- 
tions were  very  general,  to  wit,  whether  ap- 
pellant had  pltiyed  at  any  game  with  dice  on 
which  money  was  bet,  or  had  seen  other  par- 
ties play  games  at  which  money  was  bet 
His  testimony  was  that  he  had  been  engaged 
in  no  gambling  with  cards,  dice,  or  betting  on 
ball  games,  admitting  that  be  threw  dice 
with  Cole  and  played  with  Simmons  and  one 
of  Mollle  Bailey's  showmen.  These  were  the 
matters  about  which  he  testified  before  the 
grand  Jury.  The  grand  Jury,  so  far  as  the 
indictment  Is  concerned,  never  asked  him 
about  the  games  with  the  other  named  i>ar- 
ties  set  out  in  the  traverse.  Of  course,  tn  or- 
der to  bold  a  citizen  to  answer  a  charge  oC 
perjury,  the  facts  upon  which  the  state  rellea 
as  being  inquired  about  before  the  grand 
Jury  must  have  been  inquired  about  before 
that  body  and  called  to  the  attention  of  the 
witness  so  he  may  answer.  There  Is  nothing 
In  the  Indictment  indicating  that  he  was  ask- 
ed about  games  played  with  parties  mention- 
ed in  the  traverse,  and  the  traverse  does  not 
cover  or  refer  to  the  instances  about  which 
he  testified  before  the  grand  Jury.  He  testi- 
fied he  played  with  certain  parties,  but  did 
not  bet  In  order  to  make  this  indictment 
good,  they  should  have  traversed  matters 
about  which  he  testified  before  the  grand 
Jury  as  set  out  in  the  indictment  The  ma- 
terial inquiry  alleged  was  whether  or  not  he 
had  played  at  a  game  where  money  was  bet 
or  had  seen  such  games.  He  testified  he 
played  with  certain  parties  but  had  not  bet 
The  traverse  covers  an  entirely  different 
transaction  and  has  no  reference  to  the  testi- 
mony before  the  grand  Jury. 

This  indictment  la  so  fatally  defective  in 
so  many  ways  we  deem  it  unnecessary  to 
discuss  tt  further. 

The  Judgment  is  reversed,  and  the  prosecu- 
tion is  ordered  dismissed. 

PRENDERGAST,  P.  J.  In  my  opinion, 
the  indictment  herein  Is  fatally  defective  in 
these  particulars  only: 

(1)  Wherein  It  alleges  it  was  a  material 
inquiry,  etc.,  whether  appellant  within  two 
years  before  September  22,  1912,  "In  HamU- 
ton  county  or  within  400  yards  of  the  line  be- 
tween Hamilton  county  and  Erath  county 
played,"  etc.,  this  should  have  been  "In  Ham- 
ilton county  attd  within  400  yards,"  etc. 
And  wherever  in  this  connection  the  disjunc- 
tive "or"  is  used,  the  conjunctive  "and" 
should  have  been  used.  The  rule  in  Byrd  v. 
State,  162  S.  W.  S62,  does  not  apply.  How- 
ever, proof  of  either  in  Hamilton  county,  or 
within  400  yards  of  the  line  between  said 
counties,  would  have  been  sufficient;  it  would 
not  be  necessary  to  prove  both. 

(2)  No  allegatlcm  avers  that  appellant  bet 
in  any  of  tiie  games  he  played,  nor  does  any 
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aUegatlon  aver  who  bet  lo  any  of  the  games 
he  saw  played.  This  should  hare  been  aver- 
red. Or  if  the  games  he  played  in  himself 
alone  were  relied  upon  It  should  have  averred 
he  bet  thereon.  If  not  those,  but  the  g^mes 
he  saw  played  alone,  were  relied  on,  tben  it 
should  aver  who  bet  tbeieln. 

I  think  the  Indictment  is  not  defective  la 
any  other  particular. 

No  direct  averment  was  made  that  the  al- 
leged false  testimony  upon  which  the  perjury 
was  based  "was  material  to  the  issue";  but, 
taking  all  the  allegations  together,  I  think 
they  show  what  is  alleged  be  testified  .was 
material  to  the  issue.  See  the  opinion  In 
Charley  BeU  ▼.  State,  171  S.  W.  230,  this  day 
delivered.  However,  I  think  it  would  always 
be  better  t»  make  the  spedflc  allegation  that 
wbat  he  testified  was  material  to  the  issue. 

On  these  grounds  alone  I  concur  in  Judge 
DAVIDSON'S  opinion  reversing  and  dismiss- 
ing this  cause. 

UABPKR,  J.  I  concur  in  the  reversal  and 
dismissal  of  the  case,  because  the  Indictment 
fails  to  allege  that  the  testimony  given  was 
material  to  the  inquiry,  and  I  have  doubts 
that  the  allegations  are  sufficient  to  supply 
this  omission  in  the  allegations.  However, 
it  is  no  offense  to  play  at  dice;  It  Is  only  an 
offense  to  "bet"  at  a  fame  played  with  dice. 
There  Is  no  allegation  that  bis  statement 
that  he  played  at  games  of  dice,  but  had  not 
bet  thereon  was  not  true;  there  should  have 
been,  to  have  rendered  the  indictment  valid, 
not  only  an  allegation  that  he  played  at  a 
game  of  dlc^  but  that  be  bet  on  sold  same 
game.  The  "betting"  In  the  game  of  dice, 
and  not  the  mere  playing,  would  be  the  gra- 
vamen of  the  ofFense. 

The  other  holdings  In  the  opinion  I  express 
no  opinion  on. 


ST.  liOUIS,  B.  &  M.  R7.  CO.  et  aL  v. 
KNOWLES.    (No.  633a) 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  9,  1914.) 

1.  COUBTB   (I   169*)— Jdrisdiction— "Amoumt 

IN  CONTBOVKRST.*' 

The  attorney's  fee  sought  to  be  recovered 
nnder  authority  of  Rev.  St.  1911,  art.  2178,  in 
tn  action  for  the  value  of  a  mule  killed  b;  de- 
fendants' train,  was  a  part  of  the  "amount  In 
controversy,"  within  the  constitutional  and  stat- 
Dtory  provisions  establishing  the  jurisdiction  of 
eonrts. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent, 
Dig.  U  413-425,  42S-436,  443,  456,  458,  465 ; 
d4  Big.  i  169.* 

For  other  definitions,  see  Words  and  Phrases, 
I^nt  and  Second  Series,  Amount  in  Contro- 
Tersj.] 

2.  Receivers  (|  183*)— Rail«oaD8— Kiluno 
OF  Stock— Action  Aqainst  Receiver— Pe- 
tition. 

Where  a  petition  not  excepted  to,  in  an  ac- 
tion for  the  value  of  a  mule  killed  by  a  train, 
thoogb  not  specifically  alleginx  that  the  mule 
was  killed    while    the  defendant   rnceiver    was 


operating  the  railway,  alleged  that  it  was  killed 

through  the  negligence  of  defendants'  servants 
and  employes  in  charge  of  the  train,  it  stated  a 
cause  of  action  against  the  receiver,  based  on 
the  ground  that  the  injury  occnrrea  after  he 
became  receiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  IS  361-366;   Dec  Dig.  S  IS?.*] 

8.  Railboads   (S    447*)— Injubt   to    Stock- 
Refusal,  OP  iNSTKDCnONS. 

Where,  in  an  action  for  the  value  of  a  mule 
killed  from  being  struck  by  a  train,  the  court 
instructed  merely  that  plaintiff  was  required  to 
show  that  defendants  were  guilty  of  negligence, 
without  stating  that  such  negligence  must  have 
been  the  proximate  cause  of  the  injury,  it  was 
error  to  refuse  instructions  defining  proximate 
cause  and  stating  that  plaintiff  could  not  re- 
cover, unless  defendant^  negligence  was  the 
proziiuate  cause  of  the  injury,  tnough  such  re- 
quested instructions  ignored  the  issue  with  re- 
spect to  the  necessity  of  fencing  the  point  where 
the  injury  occurred. 

[EiA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1642-1660;   Dec.  Dig.  §  447.*] 

4.  Railboads  (J  441*)— Injubt  to  Stock— 
Failube  to  E^nob— Bubden  of  Paoor, 
In  an  action  for  the  value  of  a  mule  killed 
from  being  struck  by  a  train  after  it  has  gone 
upon  the  track  where  the  right  of  way  was  not 
fenced,  the  burden  was  on  the  defendants  to  show 
that  such  place  was  within  the  necessary  switch- 
ing and  depot  limits,  where  a  fence  would  be  a 
nuisance  and  was  not  required. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1575-1595 ;   Dec  Dig.  {  441.*] 

6.  Raitboads  (S  446*)— Iwjubt  to  Stock— 
Neoljoi!nc>— PBOziMAn  Cadsb— Question 

FOB  JUBT. 

Where,  in  an  action  for  the  value  of  a  mule 
killed  by  defendants'  train,  the  evidence  con- 
flicted on  whether  signals  were  given  and  in  re- 
gard to  the  distance  between  the  locomotive  and 
the  mule  when  the  mule  approached  and  ran 
along  the  track,  the  question  whether  defendants 
were  guilty  of  negligence,  which  proximately 
caused  the  injury,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1627-1641 ;    Dec  Dig.  {  446.*] 

Appeal  from  San  Patricio  County  Court; 
P.  A,  Hunter,  Judge. 

Action  by  J.  M.  Knowles  against  the  St 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany and  others.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded, and  rehearing  denied. 

Clande  Pollard,  of  Klngsvllle,  and  Robt  W. 
Stayton  and  David  M.  Plcton,  Jr.,  both  of 
Corpus  Christi,  for  appellants.  R.  Ii.  Evans, 
of  Sinton,  for  appellee. 

MOURSDND,  J.  J.  M.  Knowles  sued  the 
St.  Louis,  Brownsville  &  Mexico  Railway 
Company  and  Frank  Andrews,  receiver  for 
said  railway  company,  alleging  that  the  de- 
fendants, their  agents,  servants,  and  em- 
ployes in  charge  of  a  certain  train,  had  ueg- 
ligoutly  run  over  and  killed  a  mule  belonging 
to  plaintiff.  Plaintiff  alleged  that  defendants 
are  indebted  to  him  in  the  sum  of  $220.  He 
alleged  that  the  mule  was  worth  $200  at  the 
time  it  was  killed,  which  was  on  July  2, 
1913,  and  that  he  was  entitled  to  an  attor- 
ney's fee  of  f20  under  the  provision  of  the 
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Texas  statutes.  In  his  prayer  he  asks  for 
Judgment  in  the  sum  of  $220,  and  his  Interest 
and  costs.  Defendants,  by  their  answer,  put 
In  issne  all  of  the  allegations  of  the  peti- 
tion. The  trial  resulted  In  a  verdict  and 
judgment  In  favor  of  plaintiff  for  $220. 

[1]  Appellants,  though  they  did  not  raise 
the  question  below,  contend  that  the  court 
was  without  Jurisdiction  of  the  amount  in 
controversy;  this  contention  l)eing  based  up- 
on the  theory  that  the  amount  sued  for  was 
exactly  $220,  and  that  120  of  this  amount 
was  an  attorney's  fee  provided  for  by  stat- 
ute, and  should  be  held  to  constitute  no  part 
of  the  amount  In  controversy,  but  to  be  mere- 
ly costs. 

As  our  Supreme  C!ourt  has  held  in  the  case 
of  Railway  v.  Cbambliss,  93  Tex.  62,  53  S.  W. 
343,  that  article  6603  (Rev.  St.  1911)  limits 
the  recovery  for  animals  killed  by  railroads 
In  running  over  their  tracks  to  the  value 
thereof  without  interest,  regardless  of  wheth- 
er the  snit  Is  based  upon  the  cause  of  action 
created  by  said  statute  or  upon  negligence, 
the  prayer  for  Interest  cannot  be  considered, 
and  it  is  necessary  to  decide  the  question 
whether  the  attorney's  fee  is  a  part  of  the 
amount  In  controversy.  Article  2178  (R.  8. 
1911),  In  allowing  attorney's  fees,  does  not  des- 
ignate the  same  as  costs ;  in  fact,  IC  express- 
ly provides  for  the  recovery  of  all  costs,  and  In 
addition  a  reasonable  attorney's  fee,  not  ex- 
ceeding $20.  U  la  also  provided  that  in 
Jury  trials  the  Jury  shall  determine  what  is  a 
reasonable  fee.  It  is  true  that  the  right  to 
recover  attorney's  fees  is  conditioned  upon 
the  Jury  awarding  a  recovery  of  the  amount 
of  the  claim  as  presented,  but  it  Is  clear  that 
it  is  necessary  to  allege  and  prove  the 
facts  entitling  plaintiff  to  recover  attorney's 
fee. 

We  conclude  that  the  attorney's  fee  sought 
to  be  recovered  is  a  part  of  the  amount  in 
controversy,  within  the  meaning  of  the  provi- 
sions of  the  Ck>nstitutlon  and  statute  estab- 
lishing the  Jurisdiction  of  our  courts.  Wichi- 
ta Valley  Ry.  Co.  v.  Leatherwood,  170  S.  W. 
262;  Railway  v.  Werchan,  3  Tex.  Civ.  App. 
478,  23  S.  W.  30. 

[2]  Appellants  contend  further  that  funda- 
mental error  was  committed  In  rendering 
Judgment  against  Frank  Andrews,  receiver  of 
the  railway  company;  such  contention  being 
based  upon  the  theory  that  plaintiff's  petition 
contains  no  allegation  sufficient  to  support 
the  Judgment  It  is  true  the  petition  does 
not  specifically  allege  that  the  mule  was  kill- 
ed while  the  receiver  was  operating  the  rail- 
way, but  it  Is  alleged  that  said  mule  was 
killed  through  the  negligence  of  the  defend- 
ants, their  agents,  servants,  and  employes  in 
charge  of  the  train.  This  pleading  was  not 
excepted  to,  nor  did  appellants  deny  that  the 
receiver  had  charge  of  the  properties  of  the 
railway  company  at  the  time  the  mule  was 
killed.  No  objection  was  raised  during  the 
trial,  nor  in  the  motion  for  a  new  trial,  to 


judgment  being  rendered  against  the  receiver 
on  account  of  the  nature  of  the  pleading,  nor 
was  It  contended  that  he  was  not  In  charge 
of  the  railroad  at  the  time  the  mule  wa.s  kill- 
ed. The  petition  does  not  show  that  no  cause 
of  action  exists  against  the  receiver.  On  the 
contrary,  It  Is  alleged  that  his  agents  and 
employes  caused  the  injuries,  and,  indulging 
every  reasonable  Intendment  In  favor  of  the 
pleading,  we  hold  that  it  stated  a  cause  of 
action  against  the  receiver;  based  upon  a 
ground  that  the  injury  occurred  after  he  be- 
came receiver.  The  second  assignment  is 
overruled. 

[31  The  Jury  were  instructed  to  find  for 
plaintiff,  unless  they  found  from  the  evi- 
dence that  public  necessity,  convenience,  or 
commerce  required  that  defendants'  railway 
should  be  left  unfenced  at  the  place  where 
the  mule  was  killed,  and  if  they  found,  apply- 
ing such  test,  that  the  right  of  way  should 
be  left  unfenced  at  such  place,  then,  in  order 
for  plaintiff  to  recover.  It  was  necessary  for 
him  to  show,  by  a  preponderance  of  the  evi- 
dence, "that  the  defendants,  their  agents  or 
employes,  were  guilty  of  negligence,  or  fail- 
ed to  use  ordinary  care,  in  the  killing  of  said 
animal,"  If  they  believed  said  animal  was 
killed.  No  objection  was  made  to  submitting 
both  of  these  issues  nor  on  account  of  the 
failure  of  the  court  to  submit  only  those  ele- 
ments of  negligence  pleaded  by  plaintiff,  but 
defendants  did  object  to  the  charge  on  the 
ground  that  It  did  not  require  a  finding  that 
the  negligence  must  be  the  proximate  cause  of 
the  injury  in  order  to  entitle  plaintiff  to  re- 
cover, and  In  connection  with  such  objection 
a  special  charge  was  presented  in  due  time, 
which  read  as  follows: 

"You  are  inatnicted  that  If  you  should  find 
that  defendants,  or  either  of  them,  were  guilty 
of  negllgenie,  this  would  not  entitle  plaintiff  to 
recover,  unless  Buch  negligence  was  the  proxi- 
mate cause  of  the  injury  to  or  death  of  plain- 
tirs  mule." 

Another  special  charge  was  requested,  de- 
fining proximate  cause.  These  charges  were 
refused,  and  such  refusal  Is  assigned  as  er- 
ror upon  this  appeal.  Appellee  says  these 
special  charges  should  not  have  been  given, 
because  they  Ignored  the  issue  with  respect  to 
the  necessity  of  fencing  at  the  point  where 
the  Injury  occurred.  We  see  no  merit  in  that 
contention.  The  charges.  If  given,  would  tn 
no  way  have  interfered  with  a  finding  in  favor 
of  plaintiff,  provided  the  jury  found  that  the 
right  of  way  should  have  been  fenced  at  the 
place  where  the  injury  occurred.  The  special 
charges  related  solely  to  the  issue  of  negli- 
gence. It  is  impossible  to  say  upon  what  is- 
sue the  verdict  was  found,  but  we  conclude, 
from  reading  the  evidence,  that  It  Is  highly 
probable  it  was  found  upon  the  issue  of  neg- 
ligence; and,  there  being  evidence  to  the  ef- 
fect that  the  mule  ran  upon  the  track  In 
front  of  the  engine  from  a  place  and  at  a 
time  making  his  Injury  unavoidable.  It  was 
very  Important  to  appellants  to  have  the  ape- 
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dal  (diarges  glyeii.  Tbe  charge  of  tbe  court 
merely  required  plaintiff  to  sbo\r,  by  a  pre- 
ponderance of  the  evidence,  that  defendants 
"were  guilty  of  negligence,  or  failed  to  use 
ordinary  care  in  the  killing  of  said  animal." 
In  view  of  said  charge,  which  we^do  not  ap- 
prove, and  of  the  evidence  adduced,  we  con- 
clude that  the  failure  to  give  the  special 
charges  couetltutes  error  requiring  the  rever- 
sal of  the  case.  Railway  ▼.  Williamg,  39  8. 
W.  967;  Railway  v.  Mnlone,  37  S.  W.  640; 
Railway  v.  Blake,  43  Tex.  Civ.  App,  180,  95 
S.  W.  693;  Railway  v.  Graham,  168  S.  W. 
65;  International  &  O.  N.  Ry.  Ck>.  v.  Mat- 
thews Bros.,  158  S.  W.  1048.  The  fifth  and 
sixth  assignments  are  sastalned. 

The  seventh  assignment  relates  to  the  suf- 
fldency  of  the  evidence  to  sustain  a  recovery 
for  attorney's  fee.  Appellee  admits  that  such 
assignment  is  well  taken,  and  has  offered  to 
file  a  remittitur  of  the  attorney's  fees,  if  the 
other  assignments  should  be  overruled. 

[4]  Tbe  third  and  fourth  assignments  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  These  assignments  are 
overruled.  The  evidence  does  not  show,  as  a 
matter  of  law,  that  the  place  where  the  mule 
was  killed  was  not  required  to  be  fenced  by 
the  railway  company.  While  it  is  admitted 
that  lots  have  been  laid  out  on  each  side  of 
the  track  at  «uch  place,  there  is  no  evidence 
that  streets  crossing  the  railroad  track  exist 
and  are  used  by  the  public.  Tlie  testimony 
with  regard  to  the  use  of  this  track  by  the 
servants  of  the  company  in  doing  the  neces- 
sary switching  and  handling  of  cars  Is  not  as 
clear  as  It  might  be.  On  another  trial  these 
matters  should  be  more  carefully  developed. 
The  burden  rests  upon  the  railroad  company 
to  show  that  said  place  was  within  the  nec- 
essary switch  and  depot  Umits  at  a  place 
where  a  fence  would  be  a  nuisance  to  the 
general  public  or  a  menace  to  the  safety  of 
the  .employes  and  servants  of  the  company 
In  doing  the  necessary  switching  and  han- 
dling of  the  cars  in  the  transaction  of  the 
business  of  such  station.  Louterstelu  v.  Rail- 
way Co.,  144  S.  W.  310 ;  Railway  v.  Schram, 
138  S.  W.  195. 

[S]  The  evidence  was  conflicting  in  regard 
to  the  giving  of  signals  by  bell  and  whistle, 
also  In  regard  to  the  distance  between  tbe 
locomotive  and  the  mule  at  the  time  such 
mole  approached  and  ran  along  the  track. 
It  cannot  be  said,  as  a  matter  of  law,  that 
no  negligence  was  shown  which  proximately 
caused  tbe  injuries  to  the  mule. 

Tbe  remaining  assignments  of  error  are 
duplicates  of  those  which  have  been  consid- 
ered; appellants  having  briefed  the  para- 
graphs of  the  motion  for  new  trial  as  well 
as  the  formal  assignments  of  error.  The 
eighth,  ninth,  tenth,  and  eleventh  assignments 
are  overruled.  The  twelfth,  thirteenth,  and 
fourteenth  are  sustained. 

Tbe  former  opinion  delivered  in  this  case 


is  withdrawn.  Hie  Judgment  will  remain 
as  rendered  by  us,  namely,  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and  the 
cause  remanded.  Appellants'  motion  for  re- 
bearing  is  overruled. 


SBABROOK   et  aL  v.  FIRST  NAT.  BANK 
OF  PORT  LAVACA.    (No.  5350.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  18,  1914.    Rehearing  Denied 

Dec.  9,  1914.) 

1.    JPDOES    (§  45»)— DlSQUALDflOATION— RBLA- 
TIONSHIP  BY  AFFIlflTT. 

Where  tbe  wife  of  tbe  district  Judpe  was  a 
first  cousin  to  the  wife  of  one  wliom  defendants 
were  seeking  to  make  a  par^,  and  a  judgment 
against  such  person  would  affect  the  commanit? 
rights  of  the  cousin  of  the  jndge'a  wife,  the 
judge  was  diaqnali6ed,  being  related  to  his  wife's 
cousin  by  afOnity,  altbougb  not  being  related  to 
her  husband,  whom  defendants  were  desirous  of 
making  a  party. 

[EA.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  a  208-212 ;   Dec.  Dig.  t  45.*] 

Z  Hi;bband  and  Wira  (|  268*)-Ooian7inTr 

iNTEBEsr— Nature  or. 

A  judgment  recovered  against  a  husband 
is  a  charge  upon  the  community  estate  of  the 
husband  and  wife,  because  within  the  spirit  and 
intent  of  the  (Constitution  and  statutes  she  is  a 
party  to  the  suit 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  9iW-9(J7 ;  Dec  Dig.  | 
268.*] 

3.  JODGKS    (I    56*)— DrSQUALinCATtOK— RTH/- 
IlfOS. 

A  disqualified  judge  cannot  enter  a  decree 
or  order  agreed  to  by  the  parties,  and  any.  judg- 
ment rendered  by  him  must  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Judges,  Ont 
Dig.  iS  235-245;   Dec  Dig.  {  50.  •] 

4.  JUDOXS    (I    51  •)  —  DtSQUALIFICAnON  —  OB- 

jxcnoNS— mktbod  op  Raisiro. 

The  question  of  the  disqualification  of  the 
trial  Judge  may  be  raised  by  a  motion  for  new 
trial. 

[Ed.  Note.— For  other  eases,  see  Judges,  Cent 
Dig.  II  224-231 :   Dec.  Dig.  {  61. •] 

Appeal  from  District  Court,  Calhoun  Coun- 
ty;  John  M,  Green,  Judge. 

Action  by  the  First  National  Bank  of  Port 
Lavaca  against  L.  Seabrook  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

R.  lb  Daniel,  of  Victoria,  for  appellanta 
Wilson  ft  Hamilton,  of  Fort  Lavaca,  for  ap- 
pellee. 

FLT,  O.  J.  This  Is  a  suit  by  appellee 
against  L.  Seabrook  and  J.  J.  Randle  on  a 
promissory  note  for  fl,500,  executed  by  ap- 
pellants, and  payable  to  appellee  on  demand, 
bearing  10  per  cent.  Interest  from  date  and 
10  per  cent,  attorney's  fees.  Appellants  an- 
swered that  the  execution  of  the  note  grew 
out  of  a  transaction  between  them  and  W. 
C  Noble  and  Wlllett  Wilson  in  connection 
with  the  purchase,  development,  and  sale 
of  properties  which  were  certain  additions 
to  the  town  of  Port  Lavaca;    that  their 
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agreement  wltb  Noble  and  Wilson,  for  them- 
selves and  as  officers  of  the  bank,  was  that 
the  proceeds  from  the  sale  of  lots  should  be 
deposited  in  the  bank  In  the  name  of  J.  3. 
Kandle,  and  that  all  vendor  lieu  notes  and 
other  securities  should  be  deposited  In  the 
same  way,  and  that  the  first  money  received 
from  the  sole  of  lots  should  be  applied  to 
the  payment  of  the  note  sued  on ;  that  large 
sums  of  money  and  securities  realized  from 
the  sale  of  lots  had  been  deposited  in  the 
bank,  and  the  latter  had  in  its  possession 
more  than  sufficient  funds  to  pay  off  the 
note,  and,  if  such  funds  were  not  in  the  bank, 
they  had  been  appropriated  by  Nbble  end 
Wilson,  and  it  was  prayed  that  they  be  made 
parties.  Appellee  filed  a  general  demurrer 
and  33  special  demurrers  to  the  answer,  which 
were  sustained,  and  Judgment  rendered  in 
favor  of  appellee  for  the  amount  of  the  note, 
interest,  and  attorney's  fees. 

[1, 2]  On  motion  for  a  new  trial,  appellants 
assailed  the  Judgment  of  the  court  on  the 
ground  of  disqualification  of  the  judge.  The 
Judge  testified: 

"I  am  the  district  Judge  of  the  Twenty-Fourth 
jndicial  district,  before  whom  the  cause  of  First 
National  Bank  of  Port  Lavaca  v.  L.  Seabrook 
and  J.  J.  Randle  (No.  1707)  was  tried.  My 
wife  and  the  wife  of  W.  C.  Noble,  whom  the 
defendants  seek  to  make  a  party  to  said  cause, 
are  first  cousins." 

In  other  words,  the  wife  of  the  district 
Judge  end  Mrs.  Noble  are  related  to  each 
other  within  the  third  degree,  and  if  Mrs. 
Noble's  interest  in  the  community  estate  of 
herself  and  husband  would  be  affected  by  a 
Judgment  against  him,  even  to  the  extent 
of  costs,  the  trial  Judge  was  disqualified. 
Her  interest  in  any  community  property 
would  undoubtedly  be  affected  by  a  Judgment 
against  her  husband.  Schultze  v.  McLeary, 
73  Tex.  92,  11  S.  W.  924 ;  Duncan  v.  Herder, 
57  Tex.  Civ.  App.  542, 122  S.  W.  904 ;  Jlrou  v. 
Jirou,  136  S.  W.  493.  In  the  case  of  Duncan 
V.  Herder  the  Court  of  Civil  Appeals  declined 
to  follow  the  case  of  Winston  v.  Masterson, 
87  Tex.  200,  27  S.  W.  768,  and  a  writ  was 
refused  by  the  Supreme  Court  The  Wlns- 
ton-Masterson  Case  seems  to  be  in  conflict 
with  other  opinions  of  the  Supreme  Court 
on  the  same  subject. 

Noble  was  not  related  to  the  district  Judge 
by  affinity.  Speaking  on  this  subject,  the 
Supreme  CJourt  held,  in  the  cited  case  of 
Schultze  V.  McLeary,  that  the  trial  Judge 
was  not  related  by  affinity  to  the  husband 
of  his  wife's  sister  in  any  degree.  It  was 
also  held  in  the  Ohio  case  of  Chinn  v.  State, 
47  Ohio  St  575,  26  N.  B.  986,  11  U  R.  A. 
630: 

"Affinity  is  that  tie  which  arises  in  conse- 
quence of  marriage  betwixt  one  of  the  married 
pair  and  the  blood  relations  of  the  other;  and 
the  mle  of  computing  its  degrees  is  that  the  re- 
lations of  the  husband  stand  in  the  same  degree 
of  affinity  to  the  wife  in  which  the;  are  related 
to  the  husband  by  consanguinity,  which  rule 
holds  also  e  converso,  in  the  case  of  the  wife's 


relations.  Thns,  where  one  Is  brother  by  blood 
to  the  wife,  he  is  brother-in-law,  or  by  aflinity, 
to  the  husband.  But  there  is  no  afilnity  between 
the  husband's  brother  and  the  wife's  sister, 
which  is  called  by.  the  doctors  affinitas  afBnitatis, 
because  then  the  connection  is  formed,  not  be- 
tween one  cf  the  spouses  and  the  kinsmen  of  the 
other,  but  between  the  kinsmen  of  both." 

While  it  is  true  that  the  trial  Judge  was 
not  related  by  affinity  to  Noble,  whom  ap- 
pellants sought  to  make  a  party  to  the  suit 
he  was  related  within  the  third  degree  by 
affinity  to  Mrs.  Noble,  and  if  her  interests 
would  have  been  effected  In  any  way,  even 
to  the  extent  of  costs,  by  a  Judgment  against 
Noble,  then  the  Judge  would  be  disqualified 
to  pass  on  the  question  of  making  Noble  a 
party  to  the  suit  Her  interest  would  be 
affected  by  any  Judgment  obtained  by  appel- 
lants against  Noble,  as  it  would  be  a  charge 
upon  the  community  property  of  Noble  and 
wife,  because  she,  within  the  spirit  and  in- 
tent of  the  Constitution  end  the  statute, 
would  be  a  party  to  the  suit  Jordan  v. 
Moore,  65  Tex.  363;  Schultee  v.  McLeary, 
herein  dted;  Railway  v.  Elliott  22  Tex. 
Civ.  App.  31,  54  S.  W.  410. 

[3,  4]  It  was  undoubtedly  a  ruling  on  the 
Interests  of  Noble,  when  the  court  sustained 
the  exceptions  to  the  answer  wherein  It  was 
sought  to  make  him  a  party,  and  this  court 
has  no  authority  to  inquire  into  the  propri- 
ety or  Impropriety  of  the  ruling.  The  court 
may  have  ruled  correctly,  but  disqualification 
of  the  Judge  is  not  tested  by  the  correctness 
of  his  rulings.  It  lias  been  tield  that  a  dis- 
qualified Judge  cannot  even  enter  a  decree 
or  order  agreed  to  by  all  parties.  Jouett  v. 
Gunn,  13  Tex.  Civ.  App.  84,  35  S.  W.  194. 
The  question  of  disqualification  could  be  rais- 
ed on  motion  for  new  trial.  Railway  ▼.  Loon- 
ey,  42  Tex.  Civ.  App.  234. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


DENTON  T.  ENGLISH.     (No.  5338.) 

(C!ourt  of  Civil  Appeals  of  Texas.    San  Antonio. 
Nov.  4,  1814.    On  Motion  for  Rehearing, 
Dec.  6,  1914.) 

1.  BOTJRnARIES      (S    46*)— BOUNOABT     AOSKK- 

MBNTS— Fbatjd--Concealment  ot  Facts. 
If  defendant  who  knew  that  the  state  anr* 
veyor  hnd  surveyed  and  established  plaintifTs 
boundary  line  some  distance  east  of  a  fence,  fail- 
ed to  tell  plaintiff  of  bis  survey  in  obtaining  a 
boundary  agreement  fixing  the  boundary  line  at 
the  fence,  thervby  depriving  plaintiff  of  a  quanti- 
ty of  land,  he  was  guilty  of  fraud  justi^ing  a 
rescission  of  the  Iwundary  agreement,  and  hence, 
where  there  was  evidence  of  this  fact,  the  jnry 
were  justified  in  finding  that  the  boundary 
agreement  was  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  ||  212-226,  249-261;  Dec.  Di^.  { 
46.*] 

2.  EvroxncE    (|    333*)— Docditisntabt    Bvi- 
DENCB— Public  Rkcobds— StmvErra. 

Under  Rev.  St  1911,  art  3094,  providing 
that  copies  of  the  records  of  all  public  officers 
and   courts   certified   by   the   lawful   possessor 
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thereof  shall  b«  admitted  n»  evidence,  arti«le 
5397,  donating  the  excess  in  surveys  to  the  pub- 
lic free  school  fund  and  requiring  the  Commis- 
lioner  of  the  General  Land  Office  to  aseertnin 
the  existence  and  extent  of  such  excesses  and  to 
provide  and  direct  necessary  surveys  or  correct- 
ed surveys,  and  the  article  providing  that  all 
books,  papers,  etc.,  required  by  law  to  be  kept, 
6led,  or  deposited  in  any  office  of  the  executive 
department  shall  constitute  a  part  of  the  ar- 
chives of  such  office,  the  report  of  the  state  sur- 
veyor concerning  a  survey  made  by  him  of  the 
boundary  of  a  railway  survey  which  made  it  ap- 
parent that  there  was  vacant  land  adjoining 
such  survey,  which  report  was  filed  in  the  Gen- 
eral Land  Office,  was  an  archive  therein  and 
was  ad'missible  in  trespass  to  try  title  between 
private  parties  involving  the  location  of  soch 
bonndary  line. 

lEi.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  H  1247-1257,  125»-1265 ;  Dec  Dig. 
{  333.*1 

8.  Evidence  ({  333*)— Docuuentabt  Bvi- 
OEJTCE— Public  Records— Subveys. 

Where  a  document  containing  a  report  of 
the  acts  of  the  state  surveyor  concerning  a  sur- 
vey made  by  him  also  contained  argument  and 
opinions,  such  argument  and  opinions  were  not 
admis»ible  in  evidence  in  trespass  to  try  title 
and  should  have  been  excluded  if  properly  ob- 
jected to. 

[Ed.  Note. — For  ether  cases,  see  Evidence, 
Cent.  Dig.  {{  1247-1257,  1239-1265;  Dec.  Dig. 
{  333.*] 

4.  TsiAi.  (§  85*)— Reception  of  Evidence- 
Evidence  Admissible  in  Pabt  —  Objec- 
tions. 

Where  in  trespass  to  try  title,  thoagh  a  re- 
port of  the  acts  of  the  state  surveyor  concern- 
ing a  survey  made  by  him  also  contained  argu- 
ment and  opinions  not  admissible  in  evidence, 
the  only  objections  to  the  report  went  to  the  re- 
port as  a  whole  and  did  not  call  the  court's  at- 
tention to  the  objectionable  parts  thereof,  no 
duty  rested  upon  the  court  to  exclude  such  ob- 
jectionable parts,  especially  where  the  assign- 
ments of  error  on  appeal  attacked  the  whole 
report,  since,  when  a  writing  is  offered  in  evi- 
dence, parts  of  which  are  admissible  and  parts 
inadmissible,  the  whole  writing  should  be  ad- 
mitted unless  the  inadmissible  parts  are  specifi- 
cally pointed  out. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  a  222.  223-225;    Dec.  Dig.  g  85.*] 

5.  Appeal  and  Erbob  (J  499*)— BiLt  of  Ex- 
ceptions—Matters TO  BE  INCLUDED— Ob- 
jections TO-  Tkstimony. 

Assignments  of  error  complaining  of  the  ad- 
mission of  testimony  will  not  be  considered, 
where  the  objections  to  the  testimony  are  not 
stated  in  the  bills  of  exception  reserved  to  its 
introduction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  2295-2298;  Dec.  Dig.  § 
489.*] 

6.  Witnesses  (J  268*)- Cross-Examination 
—Scope. 

Where,  in  an  action  involving  a  disputed 
boundary,  a  witness  for  defendant  testified  that 
he  went  with  the  county  surveyor  to  properly 
locate  snrveys,  plaintiff  was  entitled  to  cross- 
examine  him  as  to  bis  knowledge  of  the  matter. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948,  959;   Dec.  Dig.  J  268.*] 

7.  Evidence  ({  317*)— Aduibsibility— Hbab- 
sat  Evidence. 

In  an  action  involving  a  disputed  boundary, 
tie  testimony  of  a  witness  that  he  was  with  the 
•vrveyor  who  made  a  snrvey  and  that  he  found 
the  comer  of  the  survey  by  trees  called  for  in 


the  field  notes  wai  not  hearsay,  bnt  related  to 
knowledge  gained  by  him  on  the  ground. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $g  1174-1192 ;   Dec.  Dig.  §  317.*] 

8.  Appeal  and  Ebbob    (§  1051*)— Habkless 
Ebrob — Admission  of  Evidence. 

Such  testimony  could  not  have  been  preju- 
dicial, where  other  witnesses  testified  to  the 
same  matters  and  such  corner  was  unquestionod 
and  was  established  beyond  a  reasonable  doubt 
to  be  where  such  witness  said  he  found  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4161-4170;  Dec  Dig.  g 
1051.  ] 

On  Motion  for  Rehearing. 

9.  Appeal  and  Ekbob  (g  994*)  —  Review  — 
QuKSTioNs  of  Fact. 

The  Court  of  Civil  Appeals  is  not  the  judge 
of  the  credibility_  of  the  witnesses  or  the  weight 
to  be  given  their  testimony;  that  prerogative 
belonging  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  3901-3906;  Dec.  Dig.  | 
994.*] 

Appeal  from  District  Conrt,  Dimmit  Cotin- 
ty ;  J.  F.  Mullally,  Judge. 

Action  by  Ed  EDglisb  against  G.  Denton. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    AfSnued. 

See,  also,  157  S.  W.  264. 

W.  H.  Davis,  of  Crystal  City,  and  R.  E. 
Ilannay,  Jr.,  and  R.  P.  Ingram,  both  of  San 
Antonio,  for  appellant  Vandervoort  &  John- 
son, of  Carizo  Springs,  N.  A.  Rector,  of 
Austin,  and  West  &  McMillan,  of  San  An- 
tonio, for  appellee. 

FLY,  C.  J.  This  Is,  in  form,  an  action  of 
trespass  to  try  title  to  a  strip  of  land  5,700 
varns  long  by  491  varas  wide,  alleged  to  be 
off  of  the  east  ends  of  surveys  39,  46,  and 
51  in  block  6,  International  &  Great  Northern 
Railway  Company  lands  in  Dimmit  county, 
Tex.  It  is  In  reality  a  controversy  over  the 
location  of  a  boundary  line.  Appellant  claim- 
ed tbat  the  land  in  controversy  did  not  form 
any  part  of  tbe  surveys  named,  and  also 
pleaded  a  boundary  agreement  to  fix  tbe  line 
along  a  certain  fence  between  tbe  lands  of 
W.  H.  Warner  on  tbe  west  of  the  fence 
and  tbe  lands  of  appellant  on  the  east  of 
the  fence.  Appellee  pleaded,  in  reply  to 
tbe  allegations  of  appellant,  tbe  fraud 
of  appellant  In  procuring  tbe  boundary 
agreement  from  him;  tbat  neither  he  nor 
Warner,  bis  Immediate  vendor,  knew  any- 
thing of  the  true  location  of  tbe  line;  and 
tbat  appellant  knew  tbat  the  true  bound- 
dary  line  was  in  a  different  place  from  that 
agreed  upon.  The  cause  was  tried  by  Jury, 
resulting  in  a  verdict  and  Judgment  for  ap- 
pellee. This  is  a  second  appeal,  tbe  former 
opinion  of  this  court  being  reported  in  157 
S.  W.  264,  which  is  referred  to  as  con- 
taining a  full  statement  of  the  issues  in  this 
case. 

The  testimony  justified  tbe  jury  In  finding 
that  the  boundary  agreement  was  obtained 
by  fraud  and  that  the  true  boundary  line  is 
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6.700  Taraa  long  and  481  Taras  east  of  the 
fence  at  tbe  north  end  and  475  varas  at  the 
south  end,  and  that  it  belonged  to  appellee, 
and  was  a  part  of  surveys  39,  46,  and  51  in 
block  6,  International  &  Great  Northern  Ball- 
way  lands. 

[1]  The  first  and  second  assignments  of 
error  are  overruled.  Appellant  knew  that  the 
state  surveyor  had  surveyed  the  land  and 
had  established  a  boundary  line  different 
from  the  one  In  regard  to  which  he  after- 
wards procured  the  agreement  from  appellee. 
He  knew  of  the  boundary  established  by 
Leckle,  who  made  the  survey  for  tbe  state, 
because  he  applied  for  and  purchased  frcKn 
the. state  the  vacant  land  made  apparent  by 
the  survey.  He  knew  that  the  Leckle  survey 
threw  the  east  lines  of  block  6  and  block  10, 
475  to  491  varas  further  east  than  they  were 
thought  to  be  when  appellee  built  his  fence, 
and  he  knew  that  when  be  obtained  the  agree- 
ment from  appellee  that  the  boundary  line 
was  not  along  the  fence  and  that  he  was  de- 
priving appellee  of  about  490  acres  of  land. 
Appellee  did  not  know  that  Leckle  bad  placed 
the  line  where  he  did  and  appellant  failed 
to  disclose  that  fact  to  him.  The  evidence 
showed  that  the  Leckle  survey  fixed  the  trpe 
boundary  line.  The  question  of  fraud  was 
raised  by  the  testimony  and  was  properly 
submitted  to  the  Jury.  This  question  was 
fully  determined  on  the  former  appeal  of-  this 
case.    As  said  In  our  opinion: 

"A  failure  to  disclose  a  material  fact  affecting 
the  subject-matter  of  a  contract,  however  unin- 
tentional and  blameless,  often  constitutes  a  suffi- 
cient ground  for  the  annulment  of  a  contract 
procured  thereby.  When  there  is  intentional 
fraud  connected  with  the  concealment  of  the 
fact,  equity  will  always  relieve  the  party  who 
has  been  injuriously  affected  by  it.  If,  as  ap- 
pears from  appellee's  testimony,  appellant,  who 
knew  about  the  Leckie  survey,  concealed  that 
fact  from  appellee  and  thereby  induced  him  to 
sign  the  agreement  as  to  boundary,  his  action 
would  amount  to  such  fraud  as  would  justify  a 
rescission  of  the  contract." 

Appellant  applied  for  and  obtained  tbe 
survey  and  knew  where  the  lines  were  placed 
In  that  survey,  but  he  told  appellee  that  the 
true  line  was  along  the  fence.  His  attor- 
ney advised  him  to  obtain  tbe  boundary 
agreement  from  appellee,  and  he  did.  It  He 
claimed  to  have  told  appellee  about  the  sur- 
vey, but  appellee  denied  it,  and  it  Is  highly 
Improbable  that  appellee  would  have  agreed 
to  a  boundary  which  deprived  him  of  nearly 
600  acres  of  land,  If  he  had  known  the  same 
facts  that  appellant  knew.  The  Jury  were 
Justified  in  finding  that  the  boundary  agree- 
ment had  been  procured  by  fraud. 

[2]  The  report  of  the  state  surveyor  was 
filed  in  the  Oeneral  Land  Office  and  became 
an  archive  therein.  The  survey  was  made  by 
tbe  state  and  bad  reference  to  public  lands 
of  tbe  state.  The  report  of  the  surveyor  was 
one  permitted.  If  not  required,  to  be  filed  In 
the  General  Land  Office.  "All  the  books,  pa- 
pers, records,  rolls,  documents,  returns,  re- 
ports, lists,  and  all  other  papers  that  have 


been,  are  now,  or  that  may  hereafter  be  re- 
quired by  law  to  be  kept,  filed  or  deposited 
in  any  of  the  offices  of  the  executive  depart- 
ment of  this  state,  shall  constitute  a  part  of 
the  archives  of  the  offices  In  which  the  same 
are  so  kept,  filed  or  deposited."  Tbe  survey 
was  made  under  orders  of  tbe  land  commis- 
sioner, given  by  virtue  of  tbe  authority  vest- 
ed In  him  by  the  statutes  of  the  state.  Arti- 
cle 6397,  Bev.  Stats.  That  statute  makes  it 
the  duty  of  the  land  commissioner  to  ascer- 
tain by  all  means  practicable  the  existence 
and  extent  of  all  excesses  in  surveys  and  to  • 
provide  for  surveys  or  corrected  surveya 
The  reports  of  those  surveys,  as  a  matter  of 
course,  are  kept,  filed,  or  deposited  in  tbe 
General  Land  Office.  Tbe  report  was  admis- 
sible in  evidence.    Article  3694. 

[3,4]  There  were  portions  of  tbe  docu- 
ment, however,  that  were  not  a  report  of  the 
acts  of  the  surveyor,  but  consisted  of  arga- 
ment  and  opinions,  and  those  parts  of  tbe 
paper  were  not  valid  testimony  and  no  donbt 
would  have  been  rejected  by  the  court  If  they 
had  been  called  to  his  attention.  The  only 
objections  urged  to  tbe  admission  of  tbe  re- 
port were: 

"Because  the  aforesaid  report  constituted  but 
mere  declarations  of  the  surveyor,  was  hear- 
say and  argumentative,  and  because  it  was  not 
shown  that  It  was  an  official  survey,  nor  was  it 
shown  that  the  surveyor  was  dead;  but,  on 
the  other  hand,  it  was  admitted  that  W.  H. 
Leckie,  tbe  surveyor,  was  still  living  at  Runge, 
Tex.,  and  for  the  further  reason  that  the  re- 
port offered  in  evidence  was  not  in  itself  com- 
plete in  that  the  report  calls  for  a  map  attached 
called  'Green's  Map'  and  marks  the  same  'ex- 
hibit B.'" 

The  objections  were  aimed  at  tbe  whole  re- 
port, and  no  effort  was  made  to  call  tbe  at- 
tention of  the  court  to  tbe  hearsay  or  the  ar- 
gument In  the  report  la  tbe  propositions  un- 
der the  two  assigmnents  of  error  the  wbole 
report  Is  attacked  as  being  hearsay  and  argu- 
mentative. All  of  tbe  report  Is  not  hearsay, 
all  Is  not  argtuoentatlvew  It  was  not  tbe  duty 
of  the  court  to  cull  tbe  objectionable  parts  of 
the  report;  that  duty  rested  upon  appellant 
Even  in  this  court  tbe  objectionable  portions 
of  the  report  are  not  pointed  out 

In  the  case  of  Schunlor  v.  Russell,  83  Tex. 
83,  18  S.  W.  484,  cited  by  appellant,  tbe  court 
mentions  the  fact  that  each  part  of  tbe  re- 
port of  the  surveyor  that  was  objected  to  was 
specifically  pointed  out  The  rule  Is  well 
established  that  when  a  writing  is  offered  In 
evidence  parts  of  which  are  admissible  and 
parts  Inadmissible,  unless  the  latter  are  spe- 
cifically pointed  out  the  wbole  should  be  ad- 
mitted. Railway  v.  Gallaher,  79  Tex.  685,  15 
S.  W.  694 ;  Railway  v.  Gormley,  91  Tex.  393, 
43  S.  W.  877,  66  Am.  St  Rep.  894 ;  Schulze  v. 
Jalonick,  18  Tex.  Civ.  App.  296,  44  S.  W. 
580;  Sanford  v.  Finnigan  Co.,  169  S.  W.  624. 
not  yet  officially  reported.  For  the  reasons 
given,  tbe  third,  fourth,  and  fifth  assignments 
of  error  will  be  overruled. 

[6]  The  sixth,  seventh,  nlntb,  and  tentb 
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assignments  of  error  will  not  be  considered 
becaase  the  objections  made  to  the  Introdno- 
tion  of  the  testimony  sought  by  appellant  are 
oot  stated  In  the  bills  of  exception  reserved 
b;  appellant  This  Is  the  uniform  practice  of 
tbe  higher  courts  of  Texas,  from  the  earliest 
reports  of  the  Supreme  Court  down  to  tbe 
present  day.  Styles  y.  Gray,  10  Tex.  603; 
Saunders  y.  Klncald,  168  S.  W.  9T7 ;  Solomon 
T.  Na,Uonal  Bank,  168  S.  W.  1029. 

[I-S]  The  witness  Cartledge  stated  that  he 
was  with  the  surveyor  at  "Cathedral  Rock," 
'  a  weU-known  object  situated  on  one  of  the 
surreys ;  that  he  found  the  southwest  comer 
of  the  survey  by  mesqulte  bearing  trees  called 
for  In  the  field  notes.  This  was  objected  to 
by  appellant  Cartledge  had  testified  for 
appellant  and  the  evidence  referred  to  was 
brought  oat  on  cross-examination.  He  had 
testified  that  he  went  with  the  county  survey- 
or to  properly  locate  the  surveys,  and  appel- 
lee bad  tbe  right  to  cross-examine  him  on  his 
Imawledge  of  the  matter.  His  testimony  was 
not  hearsay,  but  was  as  to  knowledge  gained 
hj  him  on  the  ground.  The  answers  of  Cart- 
ledge could  not  have  Injured  appellant  be- 
cause tbe  same  matters  were  testified  to  by 
Barker,  Maddox,  and  Vandervoort  The 
southwest  comer  of  survey  6,  in  block  7,  was 
nnquestloned  and  was  established  beyond  a 
reasonable  doubt  to  be  where  Cartledge  said 
be  found  it 

The  charge  of  the  court  la  not  attacked,  nor 
Is  tbe  sufficiency  of  the  evidence  to  sustain 
the  verdict  brought  in  question,  except  on  the 
Issue  of  fraud.  Appellant  does  not  claim 
that  the  southwest  corner  of  survey  6,  being 
the  northwest  comer  of  survey  7,  was  not 
situated  in  the  place  in  which  it  was  located 
by  Cartledge;  but,  on  a  mere  technical  ob- 
jection to  testimony  which  could  not  have 
Influenced  the  verdict,  a  reversal  of  tbe  Judg- 
ment is  sought 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[I]  This  court  was  fully  Justified  in  finding 
that  the  attorney  of  appellant  advised  him 
to  obtain  the  assent  of  appellee  to  the  bound- 
ary agreement  It  Is  Inconceivable  that  an 
attorney  should  go  wUh  his  client  to  Austin 
to  ascertain  the  details  of  the  survey  made  by 
the  state,  and  should  then  prepare  a  bound- 
ary agreement  and  still  not  advise  his  client 
as  to  getting  it  executed.  This  court  did  not 
hold  expressly  or  by  innuendo  that  the  attor- 
ney was  guilty  of  ftaud  in  advising  a  bound- 
ary agreement  and  preparing  the  same  for 
Ua  d^t.  The  fraud,. if  any,  did  not  consist 
in  advising  the  client  to  obtain  a  boundary 
agreement,  but  In  the  suppression  of  facts  in- 
tentionally or  innocently.  There  is  nothing 
In  the  record  that  indicates  that  the  attor- 
ney advised  his  client  to  suppress  tacts  that 
would  have  placed  appellee  upon  his  guard. 

Appellant  testified  to  facts  which  show  that 


there  was  no  suppression  of  the  facts,  but  he 

la  contradicted  by  appellee,  and  the  Jury 
chose  to  believe  appeUee.  This  court  has  not 
made  any  charge  of  fraud  against  appellant 
He  may  be  perfectly  Innocent  but  In  compli- 
ance with  law  we  have  merely  held  that  the 
testimony  of  appellee,  which  the  Jury  credit- 
ed, showed  that  appellant  was  in  possession 
of  facts  bearing  upon  the  boundary  line,  of 
which  appellee  was  Ignorant  and  which,  if 
known  to  him,  would  have  prevented  him 
from  signing  the  boundary  agreement  They 
were  not  dealing  with  each  other  on  equal 
terms,  and,  however  innocent  appellant  may 
have  been,  the  fact  remains  that  the  Jury 
found  that  appellee  was  Induced  to  sign  an 
agreement  which  he  would  not  have  signed 
bad  he  known  the  facts.  This  court  does  not 
charge  litigants  with  frand,  but  merely  de- 
clares the  effect  of  evidence  and  sustains  the 
verdict  of  a  Jury  finding  fraud,  as  it  is  com- 
pelled to  do  if  there  is  any  evidence  to  sus- 
tain it  The  members  of  this  court  are  not 
made  the  Judges  of  the  credibility  of  the  wit- 
nesses or  the  weight  to  be  given  their  testi- 
mony ;  that  prerogative  belonging  to  the  Jury 
alone. 
The  motion  for  rehearing  Is  overruled. 


MILLER  et  «1.  v.  CAMPBELL, 
(No.  847.) 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 

Nov.  12,  1914.    Rehearing  Denied 

Dec  8,  1914.) 

1.  BouNDAKiEs  (S  3*)— Calls  fob  Cobneb  ob 
Line— Call  fob  Distance. 

The  rule  that  a  call  for  a  comer  or  line 
of  an  adjolDing  survey  controls  a  call  for  dis- 
tance is  not  of  absolute  application  in  all  cases. 
[Ed.  Note. — ^For  other  cases,  see  Boundaries, 
Cent  Dig.  |f  8-41;    Dec.  Dig.  §  a*] 

2.  Tkial  (}  296*)— iNSTBUCTioNS  —  (Tube  of 
Ebbob. 

Any  error,  in  an  instruction  in  a  boundary 
case  in  laying  too  much  weight  on  the  begin- 
ning corner  of  a  description,  was  cared,  where 
another  paragraph  of  the  charge  expressly  stat- 
ed that  no  one  corner  had  any  greater  force  or 
dignity  than  another. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713,  715,  716,  718;  Dec,  Dig.  i 
290.*] 

3.  Appeal  and  Ebbob  ({  882*)— Invited  Eb- 
bob—I  N8TBU0TI0N8. 

Error,  in  an  instmction,  cannot  be  com-  * 
plained  of  on  appeal,  where  invited  by  plain- 
tiff in  error  in  special  charges  requested  by  him. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3591-3610;  Dec  Dig.  ( 
882.*] 

4.  Appeal  and  Ebbob  ({  1064*)— Habmless 
Ebbob— Inbtbtjctions. 

Error  in  tbe  charge  is  not  reversible,  un- 
der the  express  provisions  of  Court  of  Civil 
Appeals  rule  62a  (149  S.  W.  x),  unless  it  prob- 
ably caused  an  improper  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4219,  4221-4224;  Dec  Dig. 
i  1064.*] 
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6.  TbIAL  (§  240*)— ABSUmNTATIVC  INSTBUO- 
TIONS. 

A  requested  charge,  which  is  argumeutative, 
and  which,  so  far  as  proper,  is  covered  by  the 
main  charge,  is  properly  reiased. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  561;    Dec.  Dig.  {  240.*] 

6.  TwAL  ((  194*)— iHaTBXJoiioNs— Wbioht  or 
THE  Evidence. 

A  requested  charge,  which  is  on  the  weight 
of  the  evidence,  and  which,  so  far  as  proper,  is 
covered  by  the  general  charge,  is  properly  re- 
fused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S§  413,  436,  439-441,  446-454,  456-4.«6; 
Dec.  Dlf .  i  194.*] 

7.  TBIAI.  (§  280*)  —  INSTBUCTIONS  —  Refusai 
or  ItrSTBDCTIONS  COVEBBD  BY  lN8TBnCTI0NB 

Given. 

It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  general  charge. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659;    Dec.  Dig.  i  260.*] 

8.  Appeai,  andEbbob  (S  690*)— Questions  R»- 
viEWABiac— Exclusion  of  Evidence— Bux 
OS  Exception— Sufficiency. 

The  exclusion  of  evidence  cannot  be  re- 
viewed on  appeal,  unless  the  bill  of  exception 
shows  that  the  witnesses  would  have  testified 
to  the  facts  sought  to  be  proved,  but  excluded. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2897-2899,  2902-2904, 
2906,  2908 ;    Dec.  Dig.  i  690.*] 

9.  Appeal  and  Ebbob  (|  1075*)— Questions 
Reviewable  —  Abandonment  of  Assign- 
iiBNT  OF  Ebbob. 

An  assignment  of  error  abandoned  by  plain- 
tiff in  error,  in  open  court,  will  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4253;   Dec.  Dig.  i  1075.*] 

Error  from  District  Court  Harris  County ; 
Noriuan  G.  Eittrell,  Judge. 

Trespass  to  try  title  between  Charles  Mil- 
ler and  another  and  Ben  Campbell.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

S.  H.  Brashear,  W.  G.  Love,  and  W.  J. 
Armstrong,  all  of  Houston,  for  plaintiffs  In 
error.  Campbell,  Sonfleld,  Sewall  &  Myer 
and  W.  J.  Howard,  all  of  Houston,  for  de- 
fendant in  error. 

HIGGINS,  J.  This  was  an  action  In  tres- 
pass to  try  title  to  a  tract  of  land  patented 
to  defendant  In  error,  Campbell,  and  involv- 
ed a  question  of  boundary;  the  issue  being 
the  location  of  the  east  line  of  the  S.  W. 
Allen  survey  in  Harris  county. 

The  original  field  notes  of  the  Allen  survey 
called  to  begin  at  the  northwest  corner  of 
John  Austin's  two  league  grant ;  thence 
north  89  east  with  Austin's  north  line  at  1,905 
varas  to  stake  in  prairie,  being  also  the 
southwest  corner  of  the  John  W.  Lawrence 
survey ;  thence  north  at  110  varas  past  Law- 
rence's northwest  corner,  crossing  Montgom- 
ery road  at  1,185  varas,  etc.  The  Allen  was 
surveyed  about  1S50.  The  O.  P.  Kelton  sur- 
vey lies  east  of  the  Allen  and  north  of  and 
adjoining  the -Austin.  It  is  an  older  survey 
than  the  Allen.    The  John  W.  Lawrence  was 


a  survey  In  coofliet  yrltii  the  Kelton,  lying 
across  Uie  south  end  thereof.  It  was  never 
patented  and  was  abandoned.  ^Die  west  lines 
of  the  Lawrence  and  Kelton  were  coincident 
The  southwest  comers  of  the  Lawrence  and 
Kelton  were  lilcewise  coincident  The  land 
claimed  and  sued  for  by  Campbell  was  sur- 
veyed and  patented  to  him  about  1909,  and 
consists  of  a  tract  of  50  acres  lying  north  of 
and  adjoining  the  Austin  grant  and  west  of 
and  adjoining  the  Kelton. 

The  first  and  sixth  assignments  question 
the  sufiiciency  of  the  evldMice  to  support  the 
verdict  and  Judgment  in  Campbell's  favor; 
the  contention,  in  effect,  being  that  the  call 
in  the  Allen  field  notes  for  the  southwest 
comer  of  the  Lawrence  (which  was  likewise 
the  southwest  comer  of  the  Kelton)  and  the 
northwest  corner  of  the  Lawrence  (which 
was  on  tiie  west  line  of  the  Kelton)  must 
control  the  distance  call  of  1,905  varus  for 
the  south  line  of  the  Allen.  In  other  words, 
the  calls  for  those  comets  In  the  Lawrence 
would  place  the  east  line  of  the  Allen  at  a 
point  coincident  with  the  west  Una  of  the 
Kelton,  without  regard  to  the  distance  call 
mentioned.  If  this  contention  be  well  found- 
ed, it  is  manifest  no  vacancy  existed  between 
the  Alltti  and  Kelton,  and  the  Campbell  sur- 
vey conflicted  with  the  former. 

[1]  A  detailed  discussion  of  the  evidence  1b 
unnecessary,  and  we  deem  it  sufficient  to  say 
that  a  careful  consideration  thereof  has  led 
to  the  conclusion  that  it  was  sufficient  to 
warrant  the  Jury  in  giving  contrulling  effect 
to  the  distance  call  and  locating  the  south- 
east comer  of  the  Allen  1,905  varas  east  of 
the  Austin  northwest  corner.  This  would 
leave  a  vacancy  between  the  Allen  and  Kelt- 
on, which  Is  covered  by  Campbell's  patent 
Under  certain  circumstances,  a  call  for  a 
corner  or  Jlne  of  an  adjoining  survey,  as  a 
matter  of  law,  will  prevail  over  and  control 
a  call  for  distance;  bat  It  is  not  a  rule  of 
absolute  application  in  all  instances,  and 
it  is  not  deemed  to  be  applicable,  under  the 
evidence  presented  by  this  record.  Goodsou 
V.  Fitzgerald,  40  Tex.  Civ.  App.  610,  90  S. 
W.  S98;  Crosby  ▼.  Stevenson,  156  S.  W. 
1110. 

[2]  Error  'is  assigned  to  a  jwrtion  of  the 
court's  charge  which  reads: 

"There  is  no  dispute  as  to  where  the  west 
line  of  the  Kelton  survey  is,  and  you  will  de- 
termine from  all  the  evidence  where  the  north- 
west corner  of  the  John  Austin  survey  is  locat- 
ed, as  the  survey  of  Allen  begins  at  that  point" 

The  proposition  urged  is: 

"Where  the  location  of  the  east  line  of  the 
Allen  survey  was  in  controversy,  and  there  was 
much  evidence  of  other  matters  from  which  its 
location  could  be  determined,  as  well  as  from 
the  northwest  comer  of  the  Austin  survey,  or 
even  regardless  of  said  Austin  northwest  cor- 
ner. It  was  error  tot  the  court  to  single  out 
said  location  of  the  northwest  comer  of  the 
Austin  survey  and  call  attention  of  the  jury 
to  the  fact  that  the  survey  of  the  Allen  begins 
at  that  point;    the  beginning  corner  being  of 
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no  more  dignity  or  importance  neceswrily  than 
any  other  corner." 

For  tbe  salte  of  argument,  it  may  be  con- 
ceded that,  standing  alone^  it  is  subject  to 
the  objection  urged,  but.  In  such  event,  it  is 
Dot  an  error  of  a  reversible  nature  for  tlie 
following  reasons: 

First.  The  error  was  corrected  by  the  fifth 
paragraph  of  the  charge,  which  reads: 

"In  this  connection,  yon  are  instructed,  how- 
ever, that  no  one  comer  of  any  survey  haa  any 
greater  dignity  or  force  than  any  other  comer, 
and  that  it  is  yoor  duty  to  endeavor  from  ail 
the  evidence  admitted  before  you,  whether  by 
witness  upon  the  stand  or  from  depositions  or 
ttom  instruments  or  copies  of  instruments  or 
maps  offered  in  evidence  (all  of  which  you 
should  consider),  to  ascertain  and  follow  the 
footsteps  of  the  original  surveyor,  so  as  to 
determine  where  he  placed  the  east  line  of  the 
Allen  surrey." 

[3]  Second.  The  error  was  Invited  by  plain- 
tiffs in  error  In  special  charges  1  and  2,  re- 
quested by  them. 

[4]  Third.  Under  the  provisions  of  rule 
82a  (149  S.  W.  x),  it  should  not  be  treated 
as  reversible  error.  Wells  Fargo  v.  Benja- 
min, 165  8.  W.  120;  Railway  Co.  v.  Geary, 
169  S.  W.  201. 

The  third,  fourth,  and  fifth  assignments, 
complaining  of  other  portions  of  the  court's 
charge,  are  without  merit 

Assignments  7  to  16,  inclusive,  complain 
of  the  refusal  of  various  requested  special 
charges.  They  were  all  properly  refused 
for  reasons  which  will  be  briefly  Indicated. 

[S]  Charges  Nos.  3  and  4,  because  they 
were  argumentative,  and  In  so  far  as  proper, 
were  covered  by  the  main  charge. 

Charge  No.  6  stated  an  Incorrect  proposi- 
tion of  law. 

Charge  No.  7  was  improper,  because  It 
treated  a  distance  call  as  of  no  force,  and 
in  effect  was  an  instruction  to  wholly  disre- 
gard the  same. 

[(]  Charge  No.  8  was  upon  the  weight  of 
the  evidence,  and.  In  so  far  as  proper,  was 
covered  by  the  fifth  paragraph  of  the  general 
charge 

Charge  No.  10  was  argumentative,  and  the 
idea  which  It  presents  was  made  obyious  by 
the  general  charge. 

[7]  Charges  Nos.  11,  12,  and  16  were  suffi- 
ciently covered  by  the  general  charge. 

Charge  No.  IS  was  upon  the  weight  of  the 
evidence,  and  embodied  an  incorrect  legal 
proposition,  as  applied  to  tbe  facts  in  this 
case. 

[t]  The  seventeenth  assignment  complains 
of  the  exclusion  of  certain  testimony,  and  is 
overruled  because  the  preferred  testimony 
was  irrelevant  and  immaterial;  and,  fur- 
ther, the  bills  of  exception  taken  to  its  ex- 
clusion do  not  definitely  show  that  the  wit- 
nesses- would  have  testified  to  the  facts  ex- 
pected to  be  proven  by  them.  The  action  of 
tbe  trial  court  In  excluding  the  evidence  can- 
not be  reviewed,  nnless  the  bill  of  exception 
definitely  shows   that   the  witnesses  would 


have  testified  to  the  facts  sought  to  be  proven. 

[9]  Plaintiffs  in  errq^,  in  open  court,  an- 
nounced that  their  eighteenth  assignment  of 
error  was  abandoned;  hence  is  not  consid- 
ered. 

Affirmed. 


MILLER  et  al.  v.  FLATTER?  et  ux. 

(No.  357.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  12,  1814.  '  Rehearing  Denied 

Dec.  3.  1814.) 

1.  Vendob  and  Pubcbabeb  (§  92*)— Rescis- 
sion BT  Vendob— FuATJD. 

A  vendor  in  a  deed  reciting  a  cash  consid- 
eration of  $2,200,  who  delivered  it  for  a  con- 
sideration part  cash  and  part  notes,  assigned  by 
tbe  purchaser  without  recourse,  on  his  agent's 
assurance  that  he  had  a  purchaser  for  the  notes, 
upon  the  agent's  failure  to  have  the  notes  cash- 
ed, could  not  rescind  as  against  tbe  purchaser. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  92.*] 

2.  Homestead    (§    88*)— Acguismoif— Occtr- 

PANCr. 

When  a  homestead  dedication  has  not  been 
effected  by  actual  occupancy,  such  effect  must 
be  accorded  to  owuersliip  and  visible  acts  of 
preparation  to  use  it  for  a  home. 

[Kd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {  57;  Dec.  Dig.  {  38.*] 

3.  Homestead   (f   67»)— Acquisition— StrrFi- 
ciENCT  or  Evidence. 

Evidence   held  to   warrant  a   finding   that 
premises  were  impressed  with  a  homestead  sta- 
tus at  the  time  of  their  conveyance  by  plaintiffs. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §S  83-S5 ;  Dec.  Dig.  i  57.*] 

4.  HOJfESTEAD     (S     118*)— JOIKDKB    01    WlFB— 

Avoidance  fob  Fbaud. 
Title  to  a  homestead  could  not  pass  without 
the  wife's  joinder  in  the  conveyance,  untainted 
by  fraud  of  any  kind  upon  her  rights;  and,  if 
the  deed  was  delivered  by  her  husband  in  fraud 
of  her  rights,  she  would  not  be  precluded  from 
asserting  them  against  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  Si  192,  195,  203-209,  216,  217 ;  Dec. 
Dig.  {  118.*] 

5.  Homestead  (S  118*)— Convexance— Fbaud 
UPON  Wife. 

Where  a  wife  signed  a  deed  of  her  home- 
stead, reciting  a  consideration  of  $2,200,  with 
the  understanding  that  it  was  to  be  paid  in 
cash,  and  where  her  husband,  witbuiit  her 
knowledge  or  consent,  delivered  it  for  a  part 
cash  consideration  and  notes  assigned  to  nim 
without  recourse,  the  substitution  of  tbe  notes  in 
part  paj-mcnt  was  a  fraud  upon  the  wife's 
rights,  entitling  her  to  rescind  as  against  a  pur- 
chaser with  notice  of  the  recited  consideration, 
who  made  no  inquiry  to  ascertain  the  husband's 
authority  to  deliver  on  other  terms  of  payment 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I!  192,  195,  203-209,  216,  217; 
Dec.  Dig.  f  lis:*] 

6.  Vendob   and  PtmcHASEB  (J  229*)— Bona 
Fide  Pubchaseb— Notice. 

One  claiming  title  to  land  is  charged  with 
notice  of  every  matter  affecting  the  estate  which 
appears  on  the  face  of  any  deed  forming  an  es- 
sential link  in  the  chain  of  his  title,  and  also 
with  notice  of  whatever  be  would  have  learned 
by  any  inquiry  which  the  recitals  therein  re- 
quired him  to  make. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  477--494;  Dec.  Dig. 
I  229.*] 
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7.  HouESTBAD  rt  129*)— Bona  Fide  PtrKCHAS- 

KB— NonCB— F%A.DD,OI>  Vendob. 

One  purchaaing  for  value  from  a  purchaser 
of  homestead  premises,  charged  with  notice  of  a 
recited  consideration  of  $2,200  and  constructive 
notice  of  the  wife's  understanding,  when  she 
signed  the  deed,  that  payment  was  to  be  in 
cash,  and  having  actual  notice  that  notes  as- 
signed without  recourse  bad  been  substituted  as 
a  part  of  the  consideration,  was  justified  in  as- 
suming that  the  substitution  was  authorized  or 
ratified  by  the  vendor,  was  not  bound  to  malie 
any  inquiry  as  to  such  substitution,  was  not 
chargeable  with  constructive  notice  of  the  fraud 
practiced  upon  the  vendor,  and  was  entitled  to 
the   protection   of  an  innocent  purchaser. 

L£d.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §S  233,  234;  Dec.  Dig.  §  129.*] 

8.  Homestead  (J  122»)— Rebcissior  bt  Ven- 
dor—t-sroPPEi.. 

I-n  such  case,  where  the  subsequent  pur- 
chase was  made  several  montln  after  delivery  of 
the  deed  to  tlie  first  purcliaser,  during  which 
time  he  had  been  in  peaceable  possession,  collect- 
ing the  revenues,  and  the  subsequent  purchaser 
bad  no  notice  or  reason  to  think  that  the  vendor 
was  dissatisfied  with  the  substitution  of  the 
notes  instead  of  an  entire  cash  consideration, 
such  vendor  was  estopped  to  rescind  as  against 
the  subsequent  purchaser. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  ||  ,220-222;    Dec  Dig.  {  122.*] 

Error  to  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  T.  F.  Flattery  and  wife  against 
J.  W.  Miller  and  others.  Judgment  for  plain- 
tuts,  end  defendants  bring  error.  Beversed 
and  remanded. 

O,  W.  Tbarp  and  Barkley  &  Green,  aU  of 
Houston,  for  plaintiffs  In  error.  W.  W.  Klrk- 
patrick  and  R.  L.  Wbltebead,  both  of  Hous- 
ton, for  defendants  In'  error. 

HIGGINS,  J.  T.  F.  Flattery  and  wife, 
Hattle  li.  Flattery,  executed  a  deed  to  J.  W. 
Miller  for  a  recited  consideration  of  $2,200 
cash,  covering  a  parcel  of  land  with  Improve- 
ments, dated  and  delivered  March  4,  1911. 
By  deed  dated  in  August,  1911,  Miller  convey- 
ed same  to  his  daughter,  Maggie  E.  Moore,  for 
a  recited  consideration  of  $2,600  cash,  but 
the  true  consideration  was  tiie  release  of  an 
Indebtedness  of  $2,985,  due  by  Miller  to  bis 
daughter  and  of  a  mortgage  securing  such 
Indebtedness  upon  a  plantation  in  Louisiana. 

This  suit  was  filed  by  Flattery  and  wife, 
several  months  subsequent  to  the  last-men- 
tioned conveyance,  against  Miller  and  wife 
end  Mrs.  Moore  and  her  husband,  seeking 
B  recovery  of  the  premises  based  upon  fraud 
alleged  to  have  been  perpetrated  by  Miller 
In  securing  delivery  of  the  deed  first  mention- 
ed. The  material  facts  upon  which  the  claim 
of  fraud  is  predicated,  in  brief,  are  that 
Flattery  and  wife  placed  the  property  for 
sale  In  the  hands  of  an  agent  Hurlock.  Mil- 
ler agreed  to  purchase  for  $2,200,  paying 
$1,200  In  cash,  and  transferring  to  Flattery, 
without  recourse,  notes  to  the  amount  of 
$1,000.  Mrs.  Flattery  signed  the  deed  with 
the  understanding  that  the  consideration  was 
to  be  paid  in  cash  as  the  deed  recited,  and 


her  husband  was  without  authority  from 
her  to  deliver  the  deed,  except  upon  payment 
in  cash  of  the  consideration  stipulated  there- 
in. The  husband,  without  her  knowledge 
or  consent,  delivered  the  deed  upon  payment 
by  Miller  of  $1,200  cash  and  transfer  to  him 
of  the  notes  mentioned.  The  agent  Hurlock 
represented  to  Flattery  that  he  had  a  pur- 
chaser for  the  notes  who  would  cash  same, 
and  upon  the  faith  of  this  representation  the 
notes  were  accepted  by  Flattery.  The  pro- 
spective purchaser,  however,  failed  to  con- 
summate the  purchase  thereof 

[1]  In  so  far  ajs  the  husband  is  concerned, 
the  allegation  of  fraud  1b  wholly  unsupport- 
ed by  the  evidence.  There  Is  no  evidence 
whatever  of  any  fraud  practiced  by  Miller 
upon  him,  and  It  clearly  appears  that  Flat- 
tery delivered  the  deed  and  accepted  from 
Miller  the  $1,200  cash  and  transfer  of  the 
notes  without  recourse,  with  full  knowledge 
of  all  the  facts,  and  relying  simply  up<Hi  Hur- 
lock'B  promise  to  have  same  cashed.  Mani- 
festly Hurlock's  failure  to  have  the  notes 
cashed  does  not  warrant  a  rescission  of  the 
conveyance,  so  far  as  concerns  the  husband. 

[2-4]  But  U  it  was  the  homestead  of  the 
parties,  and  the  deed  was  delivered  in  fraud 
of  the  wife,  she  would  not  be  precluded  from 
asserting  her  rights. 

It  Is  urged  that  the  facts  do  not  show  the 
premises  to  have  been  Impressed  with  the 
homestead  character.  It  had  never  been  ac- 
tually occupied  as  such,  but  the  lot  bad  been 
purchased  for  homestead  purposes,  and,  in 
pursuance  of  this  purpose,  the  house  there- 
on had  been  erected  and  just  completed  a 
short  time  prior  to  the  conveyance.  The  fail- 
ure of  the  parties  to  move  into  It  was  ex- 
plained by  the  fact  that  they  had  paid  rent 
on  the  house  they  were  occupying,  and  their 
month  was  not  up.  When  a  homestead  dedi- 
cation has  not  been  effected  by  actual  oc- 
cupancy, such  effect  must  nevertheless  be 
accorded  to  ownership,  intention,  and  visible 
acts  of  preparation  to  use  it  for  a  bouie. 
Archibald  t.  Jacobs,  69  Tex.  251,  e  S.  W.  177 ; 
Cameron  v.  Gebbard,  86  Tex.  610,  22  S.  W. 
1033,  34  Am.  St  Bep.  882;  Foley  v.  Holt- 
komp,  28  Tex.  Civ.  App.  123,  66  S.  W.  89L 

Applying  this  rule,  the  court  or  jury  mig]tt 
find,  from  the  testimony,  that  the  premises 
were  impressed  with  the  homestead  statos 
at  the  time  of  the  conveyance,  and,  if  it  be 
so  found,  it  follows  that  title  could  not  pass 
without  the  joinder  of  Mrs.  Flattery  in  the 
conveyance,  untainted  by  fraud  of 'any  kind 
upon  her  righta 

[5]  Plaintiffs  In  error  next  advance  tbe 
proposition  that  no  fraud  upon  Mrs.  Flat- 
tery's rights  is  shown,  but  tbe  recitals  in 
the  deed  placed  Miller  upon  notice  that  sbe 
undertook  to  convey  for  a  cash  consideration 
of  $2,200;  and  the  substitution  of  notes  in 
payment  of  a  portion  of  this  amount  by  her 
husband  and  Miller  was  a  fraud  upon   her. 
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In  Cole  V.  Bammel,  82  Tex.  106,  Uie  bnsband 
bad  accepted  a  less  amount  than  that  stipa- 
lated  In  a  deed  conveying  separate  property 
of  the  wife.  Discussing  the  effect  of  such 
act.  It  Is  said: 

"The  acceptance  by  her  husband  of  a  different 
(um,  under  such  a  state  of  facts  and  without 
her  special  authority,  would  not  be  binding  upon 
her,  nor  amount  to  a  ratification  of  the  fraud 
is  which  he  participated.  The  purchaser  need 
not  b«  an  active  participant  in  such  a  transac- 
tion in  order  to  vitiate  it,  but  it  is  sufficient  if 
he  had  notice  of  its  character  before  Ite  parted 
with  the  purchase  money.  In  principle,  the 
false  reading  of  a  wife's  deed,  so  that  it  shall 
appear  to  be  npon  a  different  consideration  for 
what  it  actually  recites,  or  the  changing  of  the 
deed  in  this  respect,  does  not  differ  from  the 
fraudulent  act  of  receiving  from  the  purchaser 
a  less  amount  of  money  tlian  the  wife  had 
agreed  to  take  for  the  land  when  examined  by 
the  officer.  Such  a  proceeding  imposes  upon  the 
wife  a  different  contract  from  that  which,  she 
had  explained  to  her,  and,  in  effect,  forces  upon 
her  a  conveyance  she  may  have  been  nnwiUing 
to  execute.  A  wife,  unwilling  to  sell  her  sep- 
arate estate  for  the  price  offered  her,  might  Be 
induced  to  part  with  it  for  a  much  larger  sum. 
The  larger  sum  is  inserted  in' the  deed,  and  she 
executes  it  willingly,  and  so  acknowledges  to 
the  notary.  This  deed  is  placed  in  the  hands  of 
her  husband  to  deliver  to  the  purchaser  on  re- 
ceipt of  the  consideration.  Contrary  to  her 
wishes,  it  is  delivered  upon  payment  of  the 
very  price  she  bad  refused  for  the  land;  she  is, 
in  effect,  defrauded  into  the  execution  of  an  in- 
strument she  was  unwilling  to  sign,  and  the 
beneficial  design  of  the  statute  is  frustrated. 
*  *  *  By  placing  in  Stockton's  hands  a  deed 
with  an  expressed  consideration  of  $1,500,  she 
notified  all  persons  proposing  to  purchase  that 
this  was  the  price  she  was  willing  to  take  for 
the  property.  The  instrument  itself  was  the 
only  evidence  of  the  agency  of  the  party  having 
it  in  possession.  It  was  the  charter  of  his 
authority,  and  gave  him  no  greater  rights  than 
would  a  power  of  attorney  restricting  the  agent's 
power  of  sale  to  the  event  of  bis  being  able  to 
do  so  for  a  specified  sum.  No  one,  upon  read- 
ing it,  had  a  right  to  conclude  that  the  agent 
had  a  right  to  make  any  other  terms  than  were 
made  by  the  deed  itself.  It  was  a  case  of  spe- 
cial agency  to  do  a  particular  thing  in  a  par- 
ticular way.  Persons  dealing  with  such  an 
agent  must  know  that  if  a  different  act  is  done, 
or  the  one  authorized  is  done  otherwise  than  the 
power  describes,  he,  and  not  tfae  princi|pal,  must 
suffer  if  damage  ensues  to  the  latter  in  conse- 
quence of  disobedience  to  his  directions.  Story 
on  Agency,  M  126,  224.  •  *  •  The  stotement 
of  the  consideration  in  the  deed  put  him  upon 
inquiry  as  to  the  power  of  Stockton  to  take  a 
different  sum.  Had  he  pursued  such  inquiry 
to  the  proper  source  of  information,  he  would 
have  learned  that  Mrs.  Cole  had  given  Stockton 
no  such  authority,  but  was  unwilling  to  take 
fl,000  for  the  land;  and  he  must  be  held  to 
have  had  full  knowledge  of  that  fact  before  he 
bought  it.    Wade  on  Notice,  i  17." 

To  tbe  same  effect  Is  Stalllngs  v.  Hullnm, 
79  Tex.  421, 15  S.  W.  677,  and  Scoggln  v.  Ma- 
eon,  46  Tex.  Civ.  App.  4S0,  103  S.  W.  833. 

In  tbe  light  of  the  authorities  noted,  it 
must  be  held  that  the  deed  was  delivered  In 
frand  of  the  wife's  rights. 

[I-I]  But  It  appears  that  the  property  has 
passed  to  Mrs.  Moore,  a  purchaser  for  value, 
who  acquired  same  In  good  faith,  without 
any  actual  notice  of  the  fraud  practiced  upon 
Mrs.  Flattery,  and  the  determination  of  her 
lights  presents  a  question  of  greater  diffi- 
colty. '  One  claiming  title  to  land  is  charged 


with  notice  of  evei7  matter  affecting  the  es- 
tate which  appears  on  the  face  of  any  deed 
forming  an  essential  link  in  the  chain  of  in- 
struments through  whl<^  he  derives  his  tlUe, 
and  also  with  notice  of  whatever  matters  he 
would  have  learned  by  any  inquiry  which 
the  recitals  in  those  instruments  made  it 
his  duty  to  pursue.  Mrs.  Moore  Is  thus 
charged  with  notice  of  the  recital  of  a  cash 
consideration  in  the  Flattery  deed,  and  she 
testifies  that  abe  knew  her  father  used  the 
notes  in  question  in  paying  for  tbe  property. 
At  first  glance,  it  would  seem  that  she  was 
thus  placed  upon  Inquiry  and  tbe  duty  impos- 
ed of  ascertaining  whether  or  not  Mrs.  Flat- 
tery had  consented  to  and  authorized  the 
substitution  of  the  notes  in  part  payment  of 
the  cash  consideration  recited  in  the  deed. 
In  ottier  words,  that  she  was  in  exactly  tbe 
shoes  of  her  grantor.  Miller  had  construc- 
tive notice  only  of  the  wife's  understanding 
of  the  terms  upon  which  she  was  conveying. 
Mrs.  Moore  likewise  had  this  constructive 
notice.  Having  this  notice,  tbe  courts  have 
held,  as  indicated  above,  that  Miller  was 
charged  with  the  duty  of  making  Inquiry 
and  ascertaining  the  authority  of  the  hus- 
band to  depart  from  the  terms  of  tbe  wife's 
contract  of  conveyance,  as  evidenced  by  her 
deed.  Mrs.  Moore  knew  that  her  grantor 
had  used  these  notes  in  part  payment  of  tbe 
recited  consideration,  and,  as  stated,  it  would 
at  first  seem  that  she,  too,  was  charged  with 
a  like  duty  of  making  inquiry  and  ascer- 
taining tbe  authority  by  which  this  substi- 
tution was  made,  but  in  one  respect  her  po- 
sition was  quite  different  from  that  of  her 
father.  Her  purchase  of  tbe  property  was 
made  several  months  after  the  execution  and 
delivery  of  tbe  deed  to  her  father,  during 
which  time  be  had  been  in  peaceable  posses- 
sion and  collecting  the  revenues  thereof,  and 
she  bad  no  notice  or  reason  whatever  to 
suspect  that  Mrs.  Flattery  was  in  any  wise 
dissatisfied  with  the  substitution  of  tbe  notes. 
Under  such  circumstances,  was  not  Mrs. 
Moore  Justified  in  assuming  that  such  sub- 
stitution was  authorized  by  Mrs.  Flattery,  or 
at  least  that  she  had  ratified  tbe  same?  It 
seems  to  us,  under  such  circumstances,  that 
any  reasonable  person  would  not  have  deem- 
ed it  necessary  to  make  inquiry  concerning 
the  substitution. 

In  Hussey  v.  Moser,  70  Tex.  42,  7  S.  W. 
606,  in  discussing  the  question  of  estoppel 
upon  a  similar  state  of  facts.  Judge  Gaines 
said: 

"Knowing  that,  as  a  result  of  her  own  negli- 
gence, tbe  deed  had  gone  forth  with  all  the  ap- 
pearances of  a  valid  conveyance,  it  was  ber 
duty  to  denounce  the  fraud  for  the  protection  of 
third  parties.  Not  having  done  this,  and  inno- 
cent tbird  parties  having  purchased  upon  the 
faith  of  the  deed,  it  would  seem  that  the  trans- 
action combines  all  the  elements  essential  to 
tbe  estoppel,  even  of  a  married  woman." 

And  in  Link  v.  Page,  72  Tex.  692,  10  S.  W. 
699,  It  was  said : 

"We  think,  also,  where  the  owner  of  real  prop- 
erty negligently  clothes  another  with  tbe  appar-  ' 
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ent  title  to  it.  althbugb  the  execution  of  the 
instrument  which  purports  to  convey  the  title 
may  be  obtained  by  fraud,  and  third  parties 
being  misled  thereby  innocently  purchase  and 
pay  value  for  the  property,  he  should  be  held 
estopped  to  deny  the  validity  of  the  conveyance. 
This  principle  was  announced  by  this  court  lu. 
the  case  of  Steffian  v.  Bank,  69  Tex.  513  L«  S- 
W.  823],  in  which  it  is  held  that  one  who  signs 
and  acknowledges  a  conveyance  to  be  delivered 
only  upon  condition  may  be  estopped  to  set  up 
the  nondelivery  by  negligently  permitting  it  to 
pass  into  the  hands  of  the  grantee." 

To  the  same  general  effect  Is  Spotts  t. 
Whltaker,  157  S.  W.  422,  and  Houston  v. 
Hubbard,  37  Tex.  Civ.  App.  646,  85  S.  W.  474, 
where  it  Is  held  that  innocent  purchasers 
will  be  protected  In  case  of  unauthorized  de- 
livery of  escrow  deeds,  where  the  negligence 
of  the  grantor  brought  about  the  unauthor- 
ized delivery.  Applying  the  principles  of  es- 
toppel recognized  In  the  cases  noted,  we 
think  the  evidence  shown  by  this  record  In- 
dicates that  Mrs.  Moore  was  entitled  to  pro- 
tection as  an  Innocent  purchaser,  and,  under 
the  facts,  the  trial  court  should  have  found 
that  she  had  no  constructive  notice  of  the 
fraud  practiced  upon  Mrs.  Flattery,  and, 
upon  retrial,  Judgment  should  be  rendered 
In  her  favor,  unless  some  new  facts  be  ad- 
duced to  affect  her  with  notice. 

Under  our  view,  a  reversal  and  rendition 
of  the  Judgment  might  properly  be  made, 
but,  upon  consideration  of  the  record  as  a 
whole,  It  occurs  to  us  that  the  end  of  Jus- 
tice will  be  better  served  by  remanding  for 
retrial;   and  It  will  be  so  ordered. 

Reversed  and  remanded. 


ADAMS  &  GARRETT  et  aL  ▼,  RANDLE. 
{No.  5331.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  '4,  1914.    Rehearing  Denied 

Dec.  9,  1914.) 

Bbokers  (§  73*)— Commissions— Persons  En- 
titled. 

Where  a  partner  of  a  real  estate  firm  ob- 
taining an  exclusive  contract  to  procure  a  pur- 
chaser of  .real  estate  for  a  commission  placed 
the  property  before  a  third  person,  who  exam- 
ined the  property  and  bought  from  the  owner, 
who  knew  that  the  partner  had  assisted  in 
bringins  about  the  sale,  the  partner  purchasing 
the  copartner's  interest  could  recover  the  com- 
mission. 

[Ed.  Note. — For  other  casein,  see  Brokers, 
Cent.  Dig.  §|  59-61 ;   Dec  Dig.  j  73.*] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  J.  J.  Randle  against  William 
Adams  and  another,  composing  the  firm  of 
Adams  &  Garrett.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Jno.  C.  Scott,  of  Corpus  Christl,  for  appel- 
lants. Jas.  M.  Taylor  and  Pope  &  Suther- 
land, all  of  Corpus  Christl,  for  appellee. 

CARL,  J.  Appellee,  J.  J.  Randle,  brought 
this  suit  against  WUliam  Adams  and  H.  W. 
Garrett,  composing  the  firm  of  Adams  ft  Gar- 


rett, and  alleged  substantially:  That  about 
March  17,  1907,  appellee  and  one  C.  W.  Gib- 
son were  In  the  real  estate  business  in  Corpus 
Christ!,  doing  business  under  the  name  of 
Raudle-Glbson  Realty  Company;  that  about 
said  date  Adams  &  Garrett  entered  Into  a 
contract  with  said  company  whereby  they 
listed  for  sale  7,103  acres  of  land  near  Alk«, 
in  what  is  now  Jim  Wells  county,  at  $10.50 
per  acre ;  that  there  was  no  time  limit  placed 
thereon;  and  that  the  company  was  to  re- 
ceive as  "commission  for  any  sale  or  pur- 
chaser procured  through  them  or  their  ef- 
forts the  sum  of  50  cents  per  acre,  the  land 
to  be  sold  at  $11  per  acre ;  that  the  Randle- 
Glbson  Realty  Company  was  to  have  the 
sole  and  exclusive  agency  for  the  sale  there- 
of, subject  only  to  the  right  of  the  owners  to 
sell  the  same  to  any  one  to  whom  said 
land  had  not  been  offered  or  put  up  to  by 
the  said  Randle-Glbson  Realty  Company." 

It  is  aUeged  that  about  April  7,  1907,  J.  J. 
Randle,  a  member  of  said  firm,  offered  or 
put  up  said  land  for  sale  to  one  Clark  Pease, 
who  was  then  acting  for  himself  and  S.  Gug- 
genheim and  H.  Cohu,  at  said  price  of  $11 
per  acre,  and  gave  the  said  Pease  the  names 
of  the  owners  of  the  land,  and  the  said  land 
was  also  put  up  to  said  Clark  Pease  at  the 
same  price  by  subageuts  of  Randle-GibsoQ 
Realty  Company,  and  that  about  April  14, 
1907,  the  said  Pease  called  upon  Adams  & 
Garrett,  without  the  knowledge  of  the  realty 
company,  and  entered  into  a  contract  to  par- 
chase  the  land  for  himself,  Guggenheim,  and 
Cohn;  that  Adams  knew  at  the  time  of  the 
sale  that  Pease  and  his  associates  were  the 
customers  produced  by  the  realty  company, 
and  that  said  laud  was  so  sold  to  Pease  and 
associates  at  $10.50  per  acre.  It  is  also  al- 
leged that  Gibson  sold  his  Interest  in  the 
commission  claim  to  Randle. 

The  said  Adams  &  Garrett  Joined  the  issue 
on  all  these  matters,  and  impleaded  Clark 
Pease,  S.  Guggenheim,  and  H.  Cohn  on  a 
bond  of  indemnity  they  gave  Adams  against 
the  payment  of  the  commission  sued  for. 
The  suit  as  to  Garrett  was  dismissed,  and  in 
a  trial  before  a  Jury  Judgment  went  for 
Randle  against  Adams  for  the  full  amount 
sued  for,  and  in  favor  of  Adams  over  against 
the  said  Pease,  Guggenheim,  and  Cohn  on  the 
bond.    These  sureties  alone  appeaL 

Conclusions  of  Fact 

In  deference  to  the  finding  of  the  Jury,  we 
conclude  that  the  Randle-Glbson  Realty  Com- 
pany had  an  exclusive  contract  of  agency 
for  the  sale  of  the  7,103  acres  of  land ;  that 
J.  X  Randle  placed  same  before  Clark  Pease, 
who  was  acting  for  himself  and  Guggenheim 
and  Cohn,  and  Induced  Pease  to  look  at  tlie 
ranch  and  did  what  be  could  to  bring  about 
a  sale  thereof ;  that  Pease  and  associates  did 
buy  said  land,  and  Adams,  the  o'wner  of 
same,    knew   that   Randle  bad   assisted    In 


*For  other  cases  see  same  tople  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No,  Series  ft  Rep'r  Indexes 
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bringing  about  the  sale  before  tbe  contract 
was  made,  and  on  that  account  exacted  a 
bond  of  indemnity  of  tbe  purchasers  before 
he  would  close  the  sale.  We  find  that  J.  J. 
Handle,  acting  for  Randle-Glbson  Realty 
Company,  was  the  procuring  cause  of  the 
sale  to  the  said  Pease  and  associates.  Gib- 
son sold  his  interest  In  the  commission  claim 
to  Handle. 

Conclusions  of  Law. 

Since  the  Randle-Qlbson  Realty  Company, 
through  J.  J.  Randle  was  the  procuring 
cause  of  the  sale,  and  had  an  exclusive  con- 
tract, appellee,  having  purchased  the  claim, 
was  entitled  to  recover  as  found  by  the  Jury. 

The  Judgment  Is  in  all  things  affirmed. 


DAWSON  T.  KING  et  aL    (No.  6832.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  4,  1014.    Rehearing  Denied 

Dec  8,  1814.) 

1.  Apfeax  and  Ebbob  (J  887*)— Revmw— Di- 

BECTKD  VKBDICI— EVIDENCB  CODSIDBBED. 

On  an  appeal  by  plaintiff  from  a  judgment 
on  a  verdict  directed  lor  defendant,  the  plain- 
tiff's evidence  must  be  taken  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4023,  4024;  Dec.  Dig.  { 
»97.»] 

2.  Mastkb  akd  Sbbvant  (|  288*)— Injt7Bibs 
TO  Sebvant— AssmcFTioN  OF  Bisk— QuBS- 

nON    FOB   JUBT. 

Where  a  servant  was  injured  by  a  ginhouse 
door  falling  npon  him  and  there  was  no  evi- 
dence that  he  knew  of  the  defect  in  tbe  hanging 
of  tbe  door  which  was  the  cause  of  the  fall, 
or  that  the  defect  was  so  obvious  as  to  give  him 
implied  knowledge  thereon,  he  did  not  assume 
the  risk  as  a  matter  of  law. 

TEd.  Note. — For  other  cases,  see  Master  and 
Senant,  Cent.  Dig.  §§  1068-1088;  Dec.  Dig. 
i  288.*] 

3.  Masieb  and   Skbvant  (§  289*)— Injtjbies 

TO    SEBVANT— CONTRIBtrrOBT    Neqlioence — 
QtmSTION  FOB  JUBT. 

in  an  action  Cor  injuries  to  a  servant  who 
fell  from  tbe  upper  to  the  lower  floor  of  a  gin- 
buuse  when  the  door  by  which  he  was  attempt- 
ing to  puU  himself  up  fell  with  him,  evidence 
held  not  to  show  that  the  servant  was  negligent 
as  a  matter  of  law. 

[lid.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  1089,  1090,  1092-1132; 
Dec.  Dig.  i  288.*] 

4.  Masteb  and  Sbbvant  (f  289*)— Injubies 
TO    Sebvant — Questions    fob   Juby— Con- 

TBIBUTOBT    NEGUQENCE. 

The  contributory  negligence  of  a  servant 
la  a  qoestion  of  fact  for  the  jury,  unless  the  act 
is  a  violation  of  some  law,  or  the  facts  are  un- 
disputed and  admit  of  but  one  reaaonable  con- 
clusion. 

(Ed.  Note. — EV>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  1089,  1090,  1092-1132; 
Dec.  Dig.  J  289.*] 

6.  Masteb  and  Skbtant  ({  284*)— Injtjbibs 
TO  Sbbvant  —  EtXisTBNCB  of  Relation  — 
Question  fob  Jxtby. 

In  a  personal  injury  action  by  one  who  bad 
been  gent  by  one  defendant  to  Install  a  cotton 
gin  on  the  premises  of  the  other  defendant,  evi- 
dence held  sufficient  to  take  to  the  jury  the 


question  whether  the  plaintiff  was  the  servant 
of  both  or  either  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1000-1090,  1092-1132; 
Dec.  Dig.  {  284.*] 

Appeal  from  District  Court,  Nueces  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Action  by  Ed  Dawson  against  Mrs.  H.  M. 
King  and  another.  Judgment  for  the  defend- 
ants on  a  directed  verdict,  and  plaintiff'  ap- 
peals.   Reversed  and  remanded. 

Jno.  C.  Scott  and  E.  B.  Ward,  both  of 
Corpus  Chrlstl,  for  appellant  Jas.  B.  Wells 
and  Harbert  Davenport,  both  of  Brownsville, 
G.  R.  Scott  and  Boone  &  Pope,  all  of  Corpus 
Chrlstl,  and  Rembert  G.  Watson  and  J.  J. 
Ecliford,  both  of  Dallas,  for  appellees. 

FLY,  0.  J.  This  is  a  suit  by  appellant 
against  Mrs.  H.  M.  King  and  the  Murray 
Company  to  recover  damages  arising  from 
personal  injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  appellees  In 
not  furnishing  a  safe  place  in  which  appel- 
lant could  work  for  appellees.  Upon  the 
verdict  of  a  Jury,  Judgment  was  rendered  la 
favor 'of  appellees.  This  is  a  second  appeal, 
tbe  cause  being  reversed  on  the  first  appeal 
because  exceptions  were  sustained  to  appel- 
lant's petition.  121  S.  W.  917.  Appellant 
alleged  that  he  was  an  employ^  of  appellees 
and  was  engaged  in  installing  a  cotton  gin 
and  cotton  press  In  a  building  in  KingsviUe, 
Kleberg  county,  then  a  part  of  Nueces  coun- 
ty; that  a  safe  place  in.  which  to  prosecute 
his  labors  was  not  furnished  him  by  appellees, 
but  that  the  same  was  insecure  and  unsafe; 
that  an  opening  had  been  cut  in  an  upper 
floor  of  the  frame  building  in  which  the  gin 
was  to  be  installed,  but  no  steps  had  been 
built  although,  in  the  prosecution  of  his 
work,  it  was  necessary  for  appellant  to  reach 
said  upper  or  elevated  floor;  that  there  was 
a  largd  doorway  through  the  side  or  wall  of 
tbe  building,  tbe  lower  edge  of  which  was 
about  level  with  said  floor,  and  said  doorway 
was  closed  by  a  large  rolling  door.  It  was 
further  alleged  that  the  door  had  been  rolled 
along  its  runway  so  that  continuously  for 
many  days  it  had  hung  suspended  against 
the  wall  above  one  of  the  sides  of  the  open- 
ing ;  that  during  tils  labors  it  became  neces- 
sary for  appellant  to  get  a  hammer  which 
lay  on  the  floor  overhead,  and  while  engaged 
in  getting  it  he  caught  bold  of  the  door  and 
pulled  it,  and  it  gave  way  and  fell  from  its 
runway,  causing  appellant  to  fall  to  the 
joists  of  the  floor  beneath  and  the  door  fell 
on  him.  Appellees  pleaded  contributory  neg- 
ligence, and  that  tbe  danger  was  obvious 
and  plain.  A  verdict  was  instructed  for  ap- 
pellees. 

[1]  Appellant  introduced  evidence  which, 
under  tbe  present  status  of  the  case,  must  be 
taken  as  true,  showing  that  he  was  sent  by 
the  Murray  Company  to  Klngsville  to  install 


*For  other  cases  see  tame  topic  and  section  IfDHBSR  in  Dec.  Dig.  &  Am.  Dig.  key-No.  Series  ft  Rep'r  Inde;(es 
171  S.W.-17  ,  ,  . 
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the  gin  and  press  for  Mrs.  King.  Sbe  agreed 
to  and  did  pay  him  for  his  services.  The 
house  in  which  the  plant  was  installed  be- 
longed to  Mrs.  E^ing.  The  gin  was  to  be  in- 
stalled on  the  lower  floor  and  the  press  on 
tlie  upper  floor.  There  was  an  opening 
through  the  upper  floor  three  by  six  feet, 
which  had  been  left  for  a  staircase,  which 
had  not  been  built.  There  was  no  way  to 
get  on  the  upper  floor  except  through  that 
oi>ening.  Appellant  tried  several  times  to 
get  the  carpenter  of  Mrs.  King  to  erect  the 
stair  steps,  but  he  would  not  do  so.  Appel- 
lant, in  order  to  reach  the  upper  floor,  where 
his  duties  compelled  him  to  go,  would  put 
his  foot  on  a  cleat  fastened  by  him  on  a  post 
and,  taking  hold  of  a  post  on  one  side  of  the 
opening  and  the  rolling  door  on  the  other 
side,  would  pull  himself  up.  The  door  was  a 
heavy  one,  and  was  only  fastened  at  the  top 
by  two  rollers.  The  door  was  not  blocked, 
as  It  should  have  been,  to  prevent  it  from 
running  off  the  runway,  and  when  appellant 
reached  out  to  get  a  hammer  he  needed,  the 
door  fell,  precipitating  him  to  the  uncovered 
Joists  of  the  lower  floor.  In  its  descent  the 
door  fell  upon  appellant,  and  he  was  seri- 
ously injured.  Appellant  did  not  know  that 
the  door  was  not  fastened.  He  had  been 
pulling  up  by  the  door,  the  only  way  in  which 
he  could  reach  the  upper  floor,  for  two  or 
three  days,  and  thought  it  was  fastened 
He  would  not  have  pulled  up  by  it  had  he 
known  it  was  not  fastened.  The  door  was 
about  13  feet  by  6  feet  and  was  placed  in  the 
upper  wall  so  that  when  the  cotton  was 
pressed  the  bales  could  be  carried  out 
through  the  door.  It  was  close  by  the  hole 
left  for  the  stair  steps.  Such  doors  are  on 
all  ginhouses,  and  they  are  always  blocked 
to  keep  them  from  running  off  and  falling. 
The  door  in  questi<m  was  not  blocked.  In 
going  up  through  the  hole  it  was  absolutely 
necessary  to  take  hold  of  the  door;  If  it 
had  been  blocked,  one  man  could  not  have 
pulled  it  off  the  rollers.  Johnson,  who  was 
installing  a  round  bale  plant,  went  up 
through  the  hole  Just  as  appellant  did. 

[2]  The  question  of  assumed  risk  does  not 
arise  under  the  facts  of  this  case,  but  if 
appellant  is  precluded  from  a  recovery  it 
must  be  on  the  ground  of  contributory  negli- 
gence. An  essential  element  of  assumed  risk 
upon  the  part  of  the  servant  is  knowledge 
of  the  defect  in  the  appliance  furnished  by 
the  master,  and  without  such  knowledge  no 
risk  can  be  assumed.  It  may  be  that  the 
defect  is  so  apparent  as  to  charge  knowledge, 
but  in  the  ultimate  analysis  of  assumed  risk 
there  must  be  knowledge.  It  may  be  im- 
plied, but  it  must  exist,  and  thus  an  intelli- 
gent choice  be  evinced.  There  was  no  other 
way  for  appellant  to  reach  the  upper  story, 
to  which  he  was  compelled  to  go  in  the  pros- 
ecution of  his  work,  except  through  the  hole 
in  the  manner  In  which  he  went  He  was 
compelled  to  grasp  the  door  on  one  side  and 


the  post  on  the  other.  He  was  ignorant  of 
the  unblocked  condition  of  the  door,  and 
therefore  could  not  assume  the  risk  of  it 
falling.  His  use  of  it  for  two  or  three  days 
merely  confirmed  falm  in  the  belief  that  it 
was  securely  fastened,  and  he  acted  on  that 
beUef.  Labatt,  Mast  &  Serv.  H  956,  957. 
Most  certainly  the  case  was  not  under  the 
drcumstances,  one  that  showed  assumed  risk 
as  a  matter  of  law.  No  duty  of  inspection 
devolved  upon  appellant,  bat  he  could  act 
upon  the  presumption  that  the  door  was  made 
Uke  all  other  roller  doors  for  ginhouses. 

[S]  The  failure  to  furnish  stair  steps  made 
It  absolutely  necessary  for  appellant  to  pull 
himself  up  through  the  hole  by  laying  hold 
of  objects  on  either  side  of  the  hole.  If  he 
had  not  gone  up  as  he  did,  then  he  could  not 
have  reached  the  upper  story  and  could  not 
have  installed  the  press.  It  cannot  be  main- 
tained that  appellant  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  climb- 
ing up  as  he  did,  bat  it  would  be  purely  a 
question  of  fact  for  a  Jury  to  determine. 

[4]  The  question  of  negligence  is  one  pecul- 
iarly of  fact  for  the  determination  of  a 
Jury,  and  of  course  under  the  term,  "negli- 
gence,"' is  included  contributory  negligence, 
and  ordinarily  it  should  be  submitted  to  the 
Jury.  It  is  only  when  the  act  is  done  in  vio- 
lation of  some  law,  or  when  the  facts  are  un- 
disputed and  admit  of  but  one  reasonable 
condnslon  regarding  the  care  of  the  party  in 
doing  the  act  In  qaesticm,  that  the  cause  can 
be  taltea  from  the  Jury  and  decided  by  the 
court  As  said  by  the  Supreme  Court  in  Lee 
V.  BaUway,  89  Tex.  683,  36  S.  W.  63: 

"To  authorize  the  court  to  take  the  question 
from  the  Jury,  the  evidence  must  be  of  such 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it" 

See,  also,  Western  Assurance  Co.  r.  K»n- 
endo,  94  Tex.  367,  60  S.  W.  661;  Oil  Co.  v. 
Bums,  96  Tex.  673,  74  a  W.  758;  Railway 
T.  Tirres,  33  Tex.  dv.  App.  362,  76  S.  W. 
806;  Railway  v.  Sllnkard,  17  Tex.  Civ.  App. 
685,  44  S.  W.  35.  As  said  by  Justice  NeUl, 
in  Railway  v.  Tirres,  cited  : 

"The  question  of  negligence  is  one  of  law  for 
the  court  only  where  the  facts  are  such  that  all 
reasonable  men  mnst  draw  the  same  conclusion 
from  them.  A  case  should  not  be  withdrawn 
from  the  Jury  unless  the  conclusion  follows,  as 
a  matter  of  law,  that  no  recovery  can  be  had 
upon  any  view  that  can  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish." 

The  petition  has  substantially  the  same 
allegations  as  when  on  a  former  appeal  this 
court  held  the  allegations  made  out  a  case 
that  should  be  heard  by  a  Jury.  The  allega- 
tions were  substantlaUy  proved  as  alleged, 
and  the  former  (pinion  of  this  court  should 
have  guided  the  trial  court  and  have  caused 
a  submission  of  the  case  to  the  Jury,  and 
thus,  perchance,  have  avoided  the  trouble 
and  expense  of  another  trial. 

[6]  Appellant  had  installed  a  number  of 
gins  and  presses  for  the  Murray  Company, 
and  he  was  sent  by  that  company  to  Kings- 
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TlUe  to  Install  the  plant  for  iin.  King.  That 
company  fixed  his  compensation,  and  Mrs. 
King  paid  the  bills.  She  furnished  the  place 
in  which  the  work  was  performed  and  the 
Mniray  Company  furnished  the  expert  work- 
man to  Install  the  plant  That  the  Murray 
Company  maintained  control  over  appellant 
while  he  was  installing  the  gin  and  press  is 
eTidenced  by  the  ftict  that  Mrs.  King  was 
required  to  sign  a  pai>er  directed  to  the  Mur- 
ray Company,  to  the  eftect  that  the  machin- 
ery had  been  erected  in  a  workmanlike  man- 
ner in  accordance  with  the  terms  of  the  con- 
tract, and  by  the  fact  that  the  company 
retained  control  of  him  to  the  extent  that  it 
was  to  be  advised  if  his  work  was  in  any 
way  unsatisfactory.  He  was  described  by 
the  company  as  "one  of  our  best  and  most 
experienced  mechanics."  One  person  may 
stand  in  the  relation  of  master  to  another 
although  the  former  does  not  compensate 
the  latter  for  his  services.  Labatt,  Master 
ft  Servant,  p.  60  et  seq. ;  lipscomb  v.  Rail- 
way, 95  Tex.  5,  at  page  20,  64  S.  W.  t|23,  65 
L.  R.  A.  869,  93  Am.  St  Rep.  804.  Appellant 
was  not  withdrawn  from  the  service  of  his 
general  employer,  the  Murray  Company,  and 
did  not  act  under  the  order  of  Mrs.  King. 
The  evidence  tended  to  show  a  common  em- 
ployment of  appellant  by  appellees. '  Delory  v. 
Blodgett,  185  Mass.  126,  69  N.  E.  1078,  64 
L.  R.  A.  114,  102  Am.  St  Rep.  328. 

Mrs.  E^ng  treats  appellant  in  her  plead- 
ings as  her  servant,  and  only  defends  on 
the  ground  of  his  contributory  negligence, 
although  much  of  her  brief  is  devoted  to  the 
subject  of  assumed  risk.  If  that  defense  had 
been  pleaded  by  Mrs.  King,  it  was  stiU,  as 
hereinbefore  stated,  a  matter  to  be  deter- 
mined by  a  Jury. 

The  judgment  Is  reversed,  and  the  cause  re^ 
manded  to  be  tried  In  accordance  with  this 
opinion. 


MISSOITBI.  O.  ft  G.  BY.  CO.  t.  PLEMMONS. 
(No.  7197.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Nov.  7, 1914.    RehearuiK  Denied 

Nov.  28,  1914.) 

1.  Ma^steb  and  Sebvawt   (S  276*)— Injuries 
TO  Sekv ANT— Action  —  Evidence  —  Suin- 

CIENCY. 

In  a  suit  by  ■  brakeman,  who  claimed  to 
have  snffeied  severe  injuries  by  reason  of  the 
breaking  of  a  handhold  on  a  car,  which  precipi- 
tated him  to  the  ground,  evidence  held  sufficient 
to  jastify  a  finding  that  the  injuries  claimed 
were  fniffered  in  the  manner  asserted. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  950-052,  964,  959.  970, 
976;  Dec.  Dig.  f  278.»] 

2.  Dakaobs  ({  186*)— Aonons  — BviDENoi  — 
StrmciENCT. 

In  a  personal  tnjnry  action,  evidence  held 
•aflicient  to  sustain  an  award  of  (4,600  dam- 
ages. 

[ESd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  603-608;   Dec.  Dig.  }  185.*] 


8.  Master  and  Sebvant  (i  124*)— Injitbixs 

TO  Servant— Statutes. 

Under  Acts  Slat  Leg.  c.  26,  {  6,  and  Acts 
SlsfLeg.  (iBt  Ex.  Sess.)  c.  10,  i  3,  declaring  that 
DO  carrier  engaged  in  intrastate  commerce  shall 
use  cars  not  provided  with  secure  handholds, 
etc.,  and  that  no  employ^  injured  shall  be  held 
to  assume  risk  or  to  have  been  guilty  of  con- 
tributory negligence,  if  the  failure  of  the  car- 
rier to  equip  the  cars  with  such  appliances, 
or  to  comply  with  any  statute  for  the  safety  of 
employes,  contributed  to  the  injury,  and  to- 
gether with  Safety  Appliance  Act  Cong.  1893 
?Act  March  2,  1893,  c.  196.  27  Stat  531  [U. 
S.  Comp.  St.  1913,  H  8605-86121),  and  Act 
Cong.  April  22,  1008,  c.  149  (35  SUt  65  [U. 
S.  Comp.  St  1913,  §S  8657-8665]),  which  con- 
tain similar  provisions,  a  railroad  company, 
sued  by  brnkeman  for  Injuries  caused  by  the 
giving  way  of  a  defective  handhold,  cannot 
escape  liability  on  the  ground  that  the  car  was 
one  belonging  to  different  company,  and  that  it 
was  only  bound  to  inspect  it  for  apparent  de- 
fects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  236-242;  Dec  Dig.  i 
124.*] 

4.  Evidence  ({  127*)— Aduissibiutt— Pbbs- 
ent  Sufkebino — Res  GESTiB. 

Evidence  of  declarations  of  present  pain 
and  suffering  in  the  nature  of  verbal  acts  is 
admissible  to  show  that  a  party  suffered  per- 
sonal injuries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  377-382 ;    Dec.  Dig.  {  127.*] 

5.  Master  and  Servant  ({  204*)— Injuries 
TO  Servant— Assumption  oe  Ribs. 

Under  Acts  31st  Leg.  c  26,  i  6;  Acts 
31st  Leg.  (Ist  Ex.  Sess.)  c.  10,  |  3,  requiring 
railroad  cars  to  be  equipped  with  secure  hand- 
holds, and  declaring  that  an  employe  injured  by 
reason  of  Ihe  failure  of  the  railroad  company 
to  comply  with  such  provisions  does  not  assume 
the  risk  of  his  employment;  a  brakeman  injur- 
ed by  the  giving  way  of  a  defective  handhold 
does  not  assume  the  risk  although  he  knew  of 
the  defect. 

[Eki.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  644-646;  Dec.  Dig.  | 
204.*] 

Appeal  from  District  CJourt,  Grayson  Coun- 
ty;  W.  M.  Peck,  Judge. 

Action  by  H.  W.  Plemmons  against  the 
Missouri,  Oklahoma  ft  Gulf  Railway  C!om- 
pany.  From  a  Judgment  for  platatiff,  defend- 
ant appeals.    Af&rmed. 

John  T.  Suggs,  of  Denison,  and  Head, 
Smith,  Mazey  &  Head,  of  Sherman,  for  ap- 
pellant McReynolds  ft  Hay,  of  Sherman,  for 
appellee. 

TALBOT,  J.  Appellee  instituted  this  suit 
against  the  appellant  Missouri,  Oklahoma  ft 
Gulf  Railway  Company,  and  Missouri,  Okla- 
homa Railway  Company  of  Texas,  to  recover 
damages  for  injuries  sustained  by  htm  on  or 
about  March  13,  1913,  while  employed  as  a 
freight  brakeman.  It  is  alleged,  in  substance, 
that  while  so  employed  it  became  necessary 
for  him  to  climb  down  the  side  of  a  car  while 
moving,  for  the  purpose  of  signaling  the  en- 
gineer, and  that  while  so  engaged  a  grabiron 
or  handhold  gave  way,  resulting  in  his  fall 
to  the  ground  and  the  infliction  of  the  alleged 
injuries.    It  is  further  alleged  that  the  hand- 
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hold  and  surrounding  parts  were  defective, 
which  caused  It  to  give  way ;  that  defendant 
failed  to  properly  equip  the  car  and  to  main- 
tain the  handholds  in  proper  condition,  and 
that  It  negligently  failed  to  Inspect  the  car 
and  handhold,  and  that  he  did  not  know  of 
the  defects  and  omissions  alleged  and  com- 
plained of;  that  as  a  result  of  appellant's 
negligence,  causing  him  to  fall,  his  back, 
shoulders,  sides,  and  hips  were  bruised;  the 
bones,  tendons,  nerres,  muscles,  and  liga- 
ments of  his  spinal  cord  were  lacerated,  torn, 
and  otherwise  Injured,  bis  kidneys  and  nerv- 
ous system  disordered,  his  eyesight  Impaired, 
and  a  rupture  on  his  right  side  caused.  It 
is  further  alleged  that  defendants  were  part- 
ners, their  lines  constituting  one  system,  and 
that  they  were  engaged  as  carriers  by  rail- 
road for  hire  engaged  In  Interstate  commerce, 
and  were  agents  for  each  other.  Defendants 
answered  by  general  demurrer,  denial  of  part- 
nership and  agency,  and  alleged  that  they 
were  separate  corporations  organized  under 
the  laws  of  different  states.  They  denied  the 
negligence  alleged,  that  plaintiff  fell,  and  that 
he  sustained  any  Injuries  and  had  thereby 
been  damaged.  They  pleaded  afBrmatlvely, 
but  not  under  oath,  that  plaintiff,  prior  to 
the  receipt  of  his  Injury,  knew  or  was  prop- 
erly chargeable  with  knowledge  of  the  mat- 
ters and  defects  complained  of  by  him.  No 
denial  was  filed  by  plaintiff  with  respect  to 
such  affirmative  allegation.  Trial  was  had 
before  a  Jury,  special  issues  being  submitted 
to  them,  and  upon  their  findings  judgment 
was  rendered  In  favor  of  plaintiff  for  $4,500 
against  appellant  on  November  24, 1913.  The 
jury  were  peremptorily  instructed  to  find  In 
favor  of  defendant,  the  Missouri,  Oklahoma 
&  Gulf  Railway  Company  of  Texas.  Appel- 
lant filed  exceptions  to  the  findings  of  fact 
by  the  Jury;  and  a  motion  for  new  trial. 
This  motion  being  overruled,  appellant  ex- 
cepted and  appealed  to  this  court. 

[1]  By  Its  first  assignment  of  error  appel- 
lant contends  that  the  verdict  of  the  jury  and 
the  findings  of  fact  with  respect  to  the  plain- 
tiff having  been  injured  by  falling  from  the 
car  as  alleged  are  so  greatly  against  the  pre- 
ponderance and  great  weight  of  the  testimony 
that  such  findings  and  the  judgment  rendered 
thereon  should  be  set  aside.  This  contention 
is  based  upon  the  assertions :  (1)  that  the  tes- 
timony of  the  appellee  was  unsupported  by 
that  of  any  other  witness,  and  yma  to  the  ef- 
fect that  he  attempted  to  climb  down  off  the 
side  of  a  car,  a  part  of  a  train  In  motion, 
running  from  8  to  15  miles  per  hour;  that 
the  roof  handhold  gave  way  whUe  a  portion 
of  his  body  was  above  the  car,  so  that  the 
distance  he  fell  was  greater  than  the  height 
of  the  car;  that  he  weighed  235  pounds; 
that  he  fell  backward,  with  no  opportunity 
to  attempt  to  break  the  force  of  his  fall  with 
hand  or  foot;  (2)  that  the  undisputed  evi- 
dence shows  that  upon  examination  of  plain- 
tiff at  various  times  thereafter,  the  first  time 


immediately  after  such  fall,  there  were  dis- 
closed no  broken  bones,  no  bruise,  no-  cut  or 
abrasion  of  the  skin,  or  even  a  reddened  skin, 
and  no  visible  evidence  of  any  kind  or  char- 
acter to  show  that  plaintiff  had  fallen  as  he 
claims  to  have  done ;  (3)  that  aside  from  the 
Incredible  character  of  the  statements,  based 
on  the  common  knowledge  of  ordinary  men, 
there  was  a  large  amount  of  evidence  that  it 
would  be  impossible  for  a  man  of  plaintUTs 
size  and  weight  to  sustain  such  a  fall  under 
the  circumstances  detailed  without  there  be- 
ing any  evidence  of  Injury  visible.  This  as- 
signment will  be  overruled.  We  think  the 
evidence  sufficient  to  authorize  and  sustain 
the  findings  of  the  Jury  and  Judgment  ren- 
dered. 

Among  other  things  appellee  testified; 

"We  had  some  work  to  do  at  Durant,  and 
when  we  got  ready  to  leave  we  picked  up  a 
car  off  the  liouse  track  and  put  it  in  the  train. 
It  was  an  N.  O.  &  N.  E.  car.  When  the  en- 
gineer whistled  for  Kenefick  I  started  over  the 
train  to  signal  the  engineer  in  regard  to  drop- 
ping this  car.  The  train  was  going  about  15 
miles  an  hour,  and  there  was  a  higher  car  ahead 
of  this  car  that  I  conldn't  step  up  on,  and  I  de- 
cided to  sit  down  on  the  car  back  of  the  high 
car  and  give  the  signals.  I  took  hold  of  the 
handhold  and  started  to  climb  off,  the  handhold 
being  on  top  of  the  car.  The  handhold  nulled 
off  and  threw  me  to  the  ground.  The  handholds 
are  of  iron,  and  are  used  for  the  purpose  of  as- 
cending and  descending  cars.  When  I  started 
to  get  off  this  car  I  intended  to  attract  the  en- 
gineer's attention  and  signal  him  to  drop  the 
car  into  the  south  end  of  the  house  track.  I 
couldn't  see  him  very  well  from  where  I  was, 
and  I  was  climbing  off  so  I  could  see  liim.  "The 
handhold  pulled  off  and  threw  me  backward, 
and  I  fell  to  the  ground.  I  suppose  I  fell  14 
or  15  feet,  and  was  knocked  unconscious.  A 
man  came  up  the  track  and  pulled  me  ont  of 
the  mudhole  I  was  lying  in.  I  was  numb  all 
over,  and  felt  that  way  until  they  came  and 
picked  me  up.  When  they  put  me  in  the  caboose 
I  had  an  awful  pain  in  my  back  and  shoulders. 
I  was  lying  against  a  rock.  There  was  a  bix, 
long  cushion  in  the  caboose  and  they  carried  me 
into  the  caboose  on  it.  I  lay  there  some  little 
time  and  was  then  removed  to  the  hotel  near 


ed  with  pain  in  my  back  and   shoulders    and 
through  my  hips,  and  in  fact  I  was  sore   all 
over  from  my  head  to  my  feet    I  reached  Deni- 
son  about  2.:30.    An  ambulance  took  me  to  my 
room.     Dr.  Long,  the  company  surgeon,   came 
to  see  me,  and  examined  to  see  if  he  could  lo- 
cate the  trouble  and  left  some  kind  of  tablets. 
That  was  about  3  o'clock  a.  m.,  and  he  came 
back  about  10  a.  m.     I  was  in  awful  pain  dur- 
ing this  time.    I  couldn't  turn  over;   I  couldn't 
move    any    way.      I    just    lay    on    my     back. 
Couldn't  move  in  the  bed.     Right  here  in    my 
lower  privates  was  giving  me  an  awful  lot   of 
pain,  hurt  me  awful  bad.     I  noticed  that   next 
morning   worse   than    any   other   time.      Com- 
menced hurting  after  they  got  me  to  my   room. 
It  hurts  all  the  time.     Its  just  a  sharp  pain   in 
there.    Dr.  Long  said  he  would  come  back   Sun- 
day, and  be  didn't  come,  and  I  had  Dr.  Acheaon 
come  over.    Dr.  Acheson  relieved  my  pain   and 
has  been  my  physician  since.     Dr.  Lons   never 
came  back  any  more.     The  first  time  I  sat   up 
was    the    3d   of   April;    I    couldn't   sit    ud.       I 
couldn't  raise  up  until  that  time.    The  soreness 
in  my  shoulders  had  gone  down  in  the    lower 
part  of  my  back.    The  pain  in  my  private  ■piirts 
was  hurting  me  very  much  and  has  been    ever 
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ilncc.  It  has  hurt  every  da;  and  every  nieht 
sinoe.  In  bad  weather  It  is  worse.  The  worst 
pain  is  in  the  small  of  my  back.  At  nlcht  I 
can't  sleep.  Hardly  ever  have  a  Rood  nieht's 
sleep  since  I  was  hurt  I  am  np  and  down  all 
nijrht  With  my  back,  and  it  has  been  that  way 
all  the  time.  I  take  a  little  exercise  every  day. 
I  feel  very  good  as  loni;  as  I  am  stirrintr  a  lit- 
tle. If  I  go  uptown  and  stay  a  few  hours,  I 
am  restless  all  night.  DiirinR  this  time  my 
groin  has  been  awfully  tender  and  sore.  Sharp 
pains  hit  me  occasionally.  It  la  worse  when  I 
am  standing.  My  kidneys  give  me  an  awful 
lot  of  trouble.  I  am  up  three  or  fotir  times  a 
night,  and  there  is  a  pain  follows  after  making 
water.  My  left  eye  has  hurt  me  all  summer. 
It  hurts  worse  than  my  right  eye.  My  risht 
eye  gives  some  trouble  but  I  can't  read  with  my 
left  eye  at  all,  can't  see  anything  with  it  hard- 
ly. It  was  the  middle  of  summer  when  my  eyes 
first  began  hurting.  A  skim  came  over  my  left 
eye  now  at  times  and  I  have  to  wipe  it  out  with 
my  handkerchief.  My  eyes  are  worse  now  than 
they  were  in  July.  They  are  getting  worse.  I 
have  suffered  pain  through  my  head.  Yesterday 
I  had  an  awful  pain  through  my  head  here.  My 
eyes  hurt  and  I  can't  see  out  of  my  left  eye. 
It  waters  a  good  deal  of  the  time.  When  I  close 
my  right  eye  I  can  hardly  see  at  all  with  my  left 
eye.  There  was  nothing  the  matter  with  me 
before  I  received  this  injury  as  I  have  been  as 
strong  a  man  as  there  was  in  the  country.  I 
can't  do  anything  at  all.  I  can  hardly  sit 
around  the  house  in  good  shape,  much  less  work. 
I  am  using  crutches  to  walk  with.  I  am  able 
to  walk  without  them,  but  I  have  awful  pains 
in  my  back." 
On  cro'HS-examlnatlon  appellee  said: 
"At  the  time  this  accident  occurred  I  gness 
I  weighed  235  pounds.  I  nev^r  saw  a  bruise  or 
scratch  or  red  place  or  any  other  kind  of  mark 
on  my  skin  or  person  following  that  fall.  I 
couldn't  see  my  back."- 

This  witness  further  testified: 

"Prior  to  the  time  I  received  this  injury,  I 
had  been  as  strong  a  ma.n  as  there  bad  been  in 
this  countnr,  I  suppose.  My  occupation  bad 
been  that  of  a  railway  man — brakcman  and  con- 
ductor. I  had  never  been  injured  before  this 
time.  I  had  never  had  any  claims  or  suits 
against  any  company.  Business  was  pretty  dull 
at  the  time  I  was  hurt.  I  did  not  know  what 
I  was  earning.  I  suppose  I  was  earning  $.'50 
or  more  per  month  when  I  got  hurt.  I  was 
working  every  day  I  could.  I  was  extra  brake- 
man.  From  extra  brakeman  yon  are  promoted 
to  regular  brakcman,  and  from  there  you  are 
promoted  to  conductor.  The  average  earning 
capacity  of  a  regular  brakeman  In  the  employ- 
ment of  the  Missouri,  Oklahoma  &  Gulf  was 
about  $100  per  month.  I  suppose.  Since  I  have 
been  hurt,  I  have  not  been  in  condition  or  able 
to  do  any  work.  I  have  been  incapacitated  be- 
cause I  have  pains  in  my  body  so  that  I  cannot 
do  anything  at  all.  I  can  hardly  sit  around 
the  house  in<good  shape,  much  less  work,  with- 
out pain," 

Dr.  Acheson,  called  by  the  appellee,  tes- 
tified: 

'nr  have  been  a  physician  and  surgeon  since 
1867  and  graduated  from  the  University  of 
Pennsylvania.  I  know  IT.  W.  Plemmons.  I  be- 
gan to  treat  him  last  March.  He  was  in  bed  in 
a  rooming  house  on  the  north  side  of  Main 
street.  I  examined  him  then  and  subsequently. 
I  foand  him  crippled  and  suffering  pain.  I  gave 
him  medicine  to  moderate  the  pain.  He  was 
complaining  with  his  back  and  of  pain  in  the 
right  groin.  I  found  in  the  right  groin  an 
incomplete  rupture,  or  total  rupture  and  incom- 
plete hernia.  I  found  a  tearing  of  the  inguinal 
rinK  that  was  sufficiently  large  to  admit  the  tip 
of  the  finger,  surrounded  by  the  skin.  I  have 
seen    him   since  probably  two  or  three  dozen 


times.  At  one  time  he  had  a  little  bit  of  fever, 
not  much.  Didn't  amount  to  quite  a  degree. 
I  found  that  his  pulse  ranged  from  132,000  a 
day  to  155,000  a  day;  normal  pulse  is  about 
103,000  a  day.  The  respiration  was  about 
51,000  a  day  where  the  natural  respiration  is 
about  24,000.  The  blood  pressure  was  low, 
being  about  102  when  lowest  normal  blood  pres- 
sure is  about  110.  His  blood  pressure  has  in- 
creased as  high  as  220.  Blood  pressure  means 
the  pressure  exerted  by  the  heart  to  drive  the 
blood  through  the  arteries.  His  blood  pressure 
kept  coming  up,  I  found  that  the  kidneys  had 
been  injured.  Blood  made  its  appearance  in  the 
urine.  The  specific  gravity  of  the  urine  was 
from  1,020  as  high  as  1,030.  It  contained  no 
albumen  at  the  beginning,  but  did  later.  It 
was  also  alkaline.  The  presence  of  albumen  in- 
dicated a  derangement  of  the  kidneys,  which 
permits  the  escape  of  albumen.  I  found  some- 
thing else  in  the  urine.  I  found  crystals  of 
oxalate  of  calcium,  both  letter  form  and  dumb 
l>ell.  This  indicated  a  degeneration  of  the  kid- 
pny  tissue;  that  is,  a  diseased  condition  of  the 
kidney  tissue.  That  will  deteriorate  a  manr's 
general  system.  I  made  the  tests  microscopical- 
ly and  by  chemical  analysis.  The  presence  of 
cysteine  crystals  always  denotes  degeneration  of 
the  kidneys.  I  took  photographs  of  his  urine, 
and  this  photograph  represents  cysteine  crystals 
that  are  escaping  from  the  system  and  blood  is 
escaping  through  the  urine.  That  condition  is 
such  as  would  deplete  a  man's  general  system. 
It  causes  high  pulse  and  respiration  by  the  in- 
jury to  the  kidneys  acting  on  the  heart.  The 
loss  of  blood  makes  the  remainder  of  the  blood 
watery  and  thin.  Mr.  Plemmons'  heart  is  in- 
jured. The  apex  beat  is  outside  the  left  nipple 
when  it  should  be  inside  the  left  nipple.  There 
is  a  diastolic  murmur  of  the  heart.  The  man 
has  some  cyanosis,  a  redness  of  blueness  of  the 
surface  of  the  body.  That  is  due  to  the  condi- 
tion of  the  heart  resulting  from  the  injury  to 
the  kidneys.  I  tested  his  eyes.  A  man  ought 
to  read  a  black  letter  a  quarter  of  an  inch 
square  in  a  good  light  nt  15  feet ;  the  best  he 
can  do  is  to  read  a  letter  that  is  %  of  an  inch 
square.  The  field  of  vision  is  */is  of  what  it 
ought  to  be  in  the  right  eye.  In  the  left  eye  it 
is'r^ot  what  it  ought  to  be.  I  examined  his 
eyes  with  an  instrument  called  a  perimeter. 
Anesthesia  is  a  loss  of  sensibility.  Mr.  Plem- 
mons' right  leg  is  benumbed.  I  tested  his 
strength  with  a  dynamometer.  Mr.  Plemmons' 
injuries  are  permanent.  I  don't  think  he  will 
ever  be  able  to  work  as  a  brakeman  or  conduc- 
tor. When  I  examined  him  there  was  some 
swelling  in  his  back.  There  was  no  tearing  of 
the  skin  or  anything  on  the  back.  It  wasn't 
discolored  any.  I  found  no  bruises,  and  I  found 
no  abrasions  or  roughening  of  the  skin  of  the 
back.  The  man  is  on  the  verge  of  neurasthenia, 
lack  of  nerve  strength.    His  right  leg  is  numb." 

This  witness  further  testified: 
"A  man  with  a  high  pulse  might  be  in  condi- 
tion to  do  some  physical  labor,  light  work,  but 
not  such  work  as  is  incident  to  the  duties  of  a 
brakeman  or  conductor  on  a  railroad.  This 
man  has  had  his'  kidneys  injured,  and  is  pass- 
ing blood  through  his  urine  which  is  depleting 
them.  His  kidneys  are  affected  and  show  that 
the  blood  is  impure.  The  impure  blood  is  affect- 
ing his  heart  and  has  diseased  it.  The  affec- 
tion of  the  kidneys  is  closely  associated  with 
the  function  of  the  eyea,  and  his  vision  is  affect- 
ed; is  imperfect.  The  man  is  weak  and  on 
the  verge  of  neurasthenia.  Ilis  respiration  is 
disturbed.  It  is  twice  as  fast  as  it  ought  to  be, 
and  his 'pulse  is  entirely  too  rapid.  Neuras- 
thenia is  lack  of  nerve  strength.  I  say  in  my 
opinion  the  plaintiff's  condition  is  permanent. 
I  do  not  believe  he  will  ever  get  well  of  any  of 
the  troubles  that  I  have  mentioned.  I  do  not 
think  that  he  will  get  well  of  that  from  132,- 
000  to  155,000  pulse  rate.     The  loss  of  blood 
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from  the  kidneys  is  what  caases  the  pulse  rate, 
and  it  depletes  any  man  to  lose  blood.  I  don't 
think  his  pulse  rate  will  ever  be  any  less  as 
long  as  that  blood  keeps  up.  I  said  I  thouKht 
the  conditions  I  testified  to  were  permanent.  I 
meant  bis  disability  was  permanent" 

Dr.  T.  W.  Crowder,  who  made  a  special- 
ty of  eye,  ear,  nose,  and  throat  practice,  tes- 
tified that  he  bad  examined  the  appellee's 
eyes  by  request,  and  that  from  his  examina- 
tion. Independent  of  what  appellee  said, 
there  was  no  defect  In  his  vision  that  he 
could  find.  He  said  that  he  had  appellee  to 
read  letters  across  the  room  15  feet;  that 
"there  was  a  discrepancy  in  the  answers  of 
appellee  with  respect  to  his  ability  to  see 
with  ope  eye  and  both  eyes,  by  which  be 
said  he  meant  that,  with  both  of  his  eyes 
tested  together,  appellee  read  type  at  16  feet 
that  be  should  have  read  at  20,  with  his 
right  eye  he  read  the  same  type,  most  of  the 
letters,  with  his  left  eye  he  called  only 
part  of  the  letters  at  15  feet,  which  he 
should  have  read  at  30  feet"  This  witness 
further   testified: 

"AssuminK  that  a  man  was  injured  the  16th 
day  of  March  and  along  about  the  Ist  of  July 
he  commenced  to  have  dimness  of  vision  and 
pain  in  his  eyes  and  can't  see  well  and  his  eyes 
give  him  pain  when  he  reads,  a  condition  of  that 
kind  could  result  from  a  diseased  condition  of 
the  kidneys.  A  great  many  things  cause  a 
weak  condition  of  the  eyes;  a  rundown  condi- 
tion of  the  whole  system  would  cause  it,  or  any 
special  disease  that  would  pull  you  down  in  a 
general  way.  Anything  that  is  depleting  could 
cause  a  weakened  condition  of  the  eyes.  If  a 
man's  kidneys  are  weakened  and  caused  to  do 
excessive  work,  that  is  a  depleting  condition, 
and  that  would  cause  a  rundown  condition  and 
weakened  condition  of  the  eyes,  or  could  cause 
an  organic  condition  there.  With  reference  to 
the  weakened  condition  we  have  got  to  depend 
almost  entirely  on  what  the  patient  tells  us." 

Mrs.  Plemmons,  appellee's  wife,  testified: 
"I  heard  of  Mr.  Plemmons  complaining  of  haT- 
ing  been  injured.  I  was  in  Chattanooga  at 
that  time.  I  noticed  a  difference  in  his  appear- 
ance when  I  met  him  here  to  what  it  was  when 
I  saw  him  in  February.  When  I  saw  him  here 
he  complained  of  his  back  and  kidneys  and  the 
small  of  his  back.  His  back  was  swollen  and 
rigid,  and  swelling  over  the  kidneys  on  each 
side.  The  swelling  comes  and  goes.  At  times 
there  is  a  swelling,  and  again  there  is  not,  but 
generally  there  is.  There  is  no  difference  in  the 
swelling  now  as  compared  to  what  it  was  when 
I  saw  him  in  April.  He  does  not  rest  at  night 
He  gets  up  during  the  night  three  or  four  times. 
His  condition  about  getting  up  bad  been  worse 
in  the  last  three  months.  He  says  his  eyes 
bam  and  hurt  He  does  not  read  very  much. 
His  eyes  look  red.  After  he  has  taken  any 
exercise  be  does  not  rest" 

We  have  not,  of  course,  attempted  to  quote 
all  the  testimony  bearing  upon  the  nature 
and  extent  of  appellee's  injuries.  It  is  too 
voluminous  to  do  so.  With  respect  to  them 
the  evidence  Is  conflicting,  but  sufficient  to 
support  the  Judgment  Clearly,  we  would 
not  be  authorized  to  say  that  the  Judgment 
is  so  greatly  against  the  preponderance  of 
the  evidence,  If  so  at  all,  that  it  is  clearly 
wrong,  and  under  the  uniform  dedsions  of 
this  state,  unless  we  can  so  say,  it  should  not 
be  disturbed. 


[I]  The  next  contention  Is  that: 
"The  verdict  of  the  Jury  for  $4,500  is  not 
supported  by  the  evidence,  and  is  so  grossly  ex- 
cessive as  to  show  the  jury  were  influenced  by 
some  improper  motive,  and  it  should  not  be  per- 
mitted to  stand.  With  this  contention  we  do 
not  agree.  The  evidence  quoted  above,  together 
with  other  testimony  in  the  case,  if  true — and 
the  jury  have  said  in  effect,  by  their  verdict  tliat 
it  is — is  amply  sufficient  to  justify  and  support 
the  finding  of  the  jury  that  appellee,  as  the  di- 
rect result  of  appellant's  negligence,  had  sus- 
tained damages  in  the  amount  awarded  him." 

[3]  The  third,  fourth,  and  fifth  assign- 
ments of  error  complain,  respectively,  of  Uie 
court's  action  in  submitting  to  the  Jury  the 
fifth,  sixth,  and  seventh  questions  propound- 
ed to  them.    The  fifth  question  is: 

"Was  defendant  Missouri,  Oklahoma  &  Gulf 
Railway  Company,  guilty  of  negligence,  as  that 
term  has  been  defined  to  you,  in  permitting  the 
fastenings  of  said  handhold  to  be  in  a  defective 
condition,  if  it  did,  and  out  of  repair,  if  it  did, 
at  the  time  plaintiff  attempted  to  descend  from 
said  car?" 

To  which  the  Jury  answered  "Tea." 

The  sixth  question  Is : 

"Did  the  defendant  use  ordinary  care,  as  that 
term  has  been  defined  to  you,  to  maintain  the 
fastenings  of  said  handhold  in  a  reasonably  safe 
condition  for  brakemen  to  ascend  and  descend 
from  said  car  at  the  time  plaintiff  claims  to 
have  received  said  injuries?' 

To  which  the  Jury  answered  "No."  The 
seventh  question  Is: 

"Was  the  negligence  of  said  defendant,  if  any 
there  was,  in  failing  to  use  ordinary  care  to 
maintain  the  fastenings  of  said  handhold  in  a 
reasonably  safe  condition,  if  it  did  so  fail,  the 
direct  and  proximate  cause  of  plaintiff's  inju- 
ries, if  any  he  received?" 

To  which  the  Jury  answered  "Yes."  The 
contention  Is,  In  substance,  that  the  snb- 
mlssion  of  these  questions  was  error,  be- 
cause the  undisputed  evidence  shows  that 
the  car  from  which  appellee  alleges  he  fell 
was  a  "foreign  car,"  and  the  only  duty  of  ap- 
pellant was  that  of  inspection  and  not  the 
duty  of  maintaining  said  handhold  in  a  safe 
and  secure  condition,  and  because  the  sev- 
enth question  assumes  negligence  on  the  part 
of  the  appellant  and  submits  an  issue  no^ 
raised  by  the  pleadings.  There  was  no  er- 
ror, at  least  of  which  appellant  can  com- 
plain. In  the  submission  of  either  of  the  for- 
going issues.  The  evidence  doubtless  sho'w- 
ed  that  the  car  from  which  appellee  fell  'was 
not  owned  by  appellant,  but  belonged  to 
another  railway  company,  therefore  a  "for- 
eign car,"  but  that  fact,  under  the  law  as 
It  exists  now  and  as  it  existed  at  the  time 
appellee  was  Injured,  did  not  relieve  appel- 
lant of  the  duty  of  maintaining  the  handholif 
upon  said  car  which  gave  way  and  caused 
appellee  to  fall  In  a  safe  and  secure  condi- 
tion. The  statute  of  this  state,  passed  in 
1909  (Acts  1909,  p.  66,  §§  5,  7),  provides : 

"That  from  and  after  January  1,  1910,  it 
shall  be  unlawful  for  any  common  carrier  en- 
gaged in  commerce  as  aforesaid  [intrastate  com- 
merce] to  use,  in  moving  intrastate  traffic  vrith- 
in  said  state  any  locomotive,  tender,  car  or 
similar  vehicle  which  is  not  provided  with  suf- 
ficient and  secure  grabirons,  handholds  and  toot 
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■turnpa**;  and  "that  any  employ^  of  any  com- 
mon carrier  engaged  ta  commerce  as  aforesaid 
vho  may  be  injured  or  killed,  shall  not  be  held 
to  have  assumed  the  risks  of  his  employment  or 
to  have  been  guilty  of  contributory  negligence 
if  the  violation  of  such  carrier  of  any  provision 
of  this  act  contributed  to  the  injury  or  death 
of  such  employ&" 

Likewise  the  Safety  Appliance  Act  of  Cion- 
gress,  enacted  in  1893  and  amended  In  1898, 
provides  "that  it  shall  be  unlawful  for  any 
railroad  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure 
grablrons  or  bandbolds,"  and  provides  that 
any  employ^  injured  on  any  car  in  use  con- 
trary to  the  proTlsionB  of  this  act  shall  not 
be  deemed  to  have  assumed  the  risk,  al- 
though he  had  full  knowledge.  The  act  of 
Ck>iigre8s  of  1908  made  contributory  negli- 
gence also  onavallable  as  a  defense,  which 
nnder  the  prior  acts  had  remained  a  defense. 
Schlemmer  v.  RaUway,  220  17.  S.  690,  31  Sup. 
Ct  561,  65  L.  Ed.  596;  U.  S.  Comp.  St  1913, 
I  8659.  Another  of  our  state  statutes  (Laws 
1909,  p.  280,  i  3)  enacts: 

"lliat  any  action  brought  against  any  com- 
mon carrier  under  and  by  the  provisions  of 
this  act  to  recover  damages  for  injuries  to  or 
the  death  of  any  of  its  employes,  such  employ^ 
shall  not  be  held  to  have  assumed  the  risks  of 
his  employment  in  any  case  where  the  viola- 
tion of  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes  contributed  to 
the  injury  or  death  of  such  employ^." 

In  Railway  Co.  v.  Kurtz,  147  S.  W.  658,  the 
foregoing  statutes  are  quoted,  and  it  is  held 
that  they  make  it  the  absolute  duty  of  rail- 
way companies  to  have  the  cars  in  use  equip- 
ped with  secure  handholds,  regardless  of  the 
question  of  reasonable  care  to  have  and  keep 
them  secure,  and  that  where  an  injury  to  an 
employs  happens  from  an  insecure  handhold, 
said  statutes  deny  to  the  employer  the  de- 
fenses of  assumed  risk  and  contributory  neg- 
ligence, citing  Delk  v.  St.  Louis  &  S.  F.  Ry. 
Co.,  220  U.  S.  580,  31  Sup.  Ct  617,  66  L. 
Ed.  590.  In  the  case  cited  it  is  further  held 
that  where  the  accident  complained  of  hap- 
pened after  the  statutes  referred  to  took  ef- 
fect, it  is  immaterial  whether  or  not  the 
train  of  the  railway  company  was  engaged  at 
the  time  the  accident  occurred  in  state  or  in- 
terstate traffic ;  that  "railway  companies,  un- 
der these  statutes,  are  required  to  do  more 
than  exercise  ordinary  care  to  have  and 
maintain  secure  handholds,  etc.  They  are 
required  to  do  more  than  exercise  a  high 
degree  of  care.  They  are  reqvired  to  do  all 
things  tbat  are  possible  to  that  end,  even  if 
they  have  for  tbat  purpose  to  keep  inspectors 
on  every  train  they  move.  Under  these  stat- 
utes there  would  seem  to  be  no  defense  avail- 
able unless  It  be  that  the  plaintilT  himself 
deliberately  caused  the  handhold,  which 
gave  way  and  injured  him,  to  be  Insecure." 
The  accident  resulting  in  appellee's  in- 
juries happened  March  13,  1913,  and  at 
that  time  the  statutes  quoted  were  In  force. 
The   train    upon    which    appellee    was    at 


work  was  engaged  In  Interstate  commerce, 
and  it  was  appellant's  duty  to  have  the  car 
from  which  he  fell  equipped  with  secure 
handholds.  This  duty  the  Jury  have  said  it 
failed  to  i>erform,  and,  the  law  being  as 
stated,  there  was  no  error  of  which  the  ap- 
pellant can  complain  in  submitting  the  ques- 
tion under  consideration  for  the  determina- 
tion of  the  Jury. 

[4]  There  was  no  error  In  the  admission 
of  the  testimony  of  the  witnesses  Pope  and 
Diggs  to  the  effect  that  appellee  was  "com- 
plainlilg  with  his  back  and  shoulder."  At 
least  none  appears  either  from  the  bill  of  ex- 
ception reserved  to  the  court's  ruling  or  any 
statement  of  the  evidence  made  in  the  brief. 
Our  examination  of  the  statement  of  tacts, 
however,  leads  to  the  conclusion  that  the 
declarations  of  the  appellee  of  pain  and 
suffering,  as  detailed  by  the  witnesses  Pope 
and  Diggs,  were  declarations  or  expressions 
of  present  pain  and  suffering  and  admissi- 
ble in  evidence.  Railway  Co.  v.  Johnson,  96 
Tex.  409,  67  S.  W.  768;  RaUway  Co.  v.  Hlb- 
bltts,  49  Tex.  Civ.  App.  419, 109  S.  W.  228. 

[6]  Under  the  statutes  quoted  above  and 
the  decision  made  in  Railway  Co.  v.  Kurtz, 
supra,  if  It  be  conceded  that  appellee  knew 
the  handhold  which  gave  way  and  caused 
him  to  fall,  was  defective,  he  did  not  as- 
sume the  risk  of  using  it  There  Is  no  pre- 
tense that  he  produced  the  defective  con- 
dition of  the  handhold,  and  it  seems  tbat  in 
no  other  event  would  the  defense  of  assumed 
risk  be  available  to  appellant  The  evi- 
dence, however,  does  not  show  that  appellee 
knew  of  the  defective  condition  of  the  hand- 
hold before  the  acddoit 

The  verdict  of  the  Jury  is  sustained  by  the 
evidence. 

None  of  appellant's  assignments  of  error 
disclose  any  ground  tor  a  reversal  of  the 
case,  and  the  Judgment  of  the  court  below  is 
therefore  affirmed. 


MURPHY  V.  MURPHY.    (No.  368.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Not.  19,  1914.     Rehearing  Denied 

Dec  10, 1914.) 

Appeal  and  BaaoB  (i  302*)— AssiamotRTs  or 

EBROB— SurFICIEWCT. 

Under  Bev.  St  1911,  art  1612,  as  amended 
by  Acts  33d  Leg.  c.  136  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1612),  providing  tbat  the  as- 
signments made  as  grounds  for  a  new  trial  in 
a  motion  duly  filed  shall  constitute  the  assign- 
ments of  error  on  appeal,  where  a  motion  for  a 
new  trial  purported  to  give  a  history  of  the 
proceeding,  but  contained  no  charges  of  error  on 
the  part  of  the  trial  court  and  nowhere  alleged 
that  the  evidence  was  ingulBcient  to  sustain  the 
verdict  it  was  insufBoient  to  present  any  error 
for  review  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1744-1752;  Dec.  Dig.  { 
302.*] 

Appeal  from  District  Court,  Harris  Oons- 
ty ;  Norman  O.  Klttrell,  Judge. 
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Action  by  Mary  H.  Murphy  against  Wil- 
liam J.  Murphy.  Judgment  for  defendant, 
and  plalntlfl'appeals.    Affirmed. 

R.  H.  Holland  and  E.  H.  Bailey,  both  of 
Houston,  for  appellant  Monta  J.  Moore,  of 
Los  Angeles,  Gal.,  for  appellee. 

HARPER,  G.  J.  This  is  an  appeal  from  a 
decree  of  divorce  in  favor  of  appellee,  upon 
the  grounds  of  abandonment. 

Api>eUant'8  brief  cannot  be  considered  by 
us  for  the  reason  that  it  does  not  comply  with 
the  statutes  and  rules  for  the  courts  of  Texas 
in  presenting  assignments  of  error. 

Article  1612,  Revised  CUvil  Statutes,  1911, 
as  amended  by  Acts  33d  Leg.  c.  136  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1612),  reads 
as  follows: 

"The  appellant  or  plaintiff  in  error  shall  in 
all  cases  file  with  the  clerk  of  the  court  below 
all  assignmeDts  of  error,  distinctly  specifying 
the  grounds  on  which  he  relies,  before  he  takes 
the  transcript  of  the  record  from  the  clerk's  of- 
tice:  provided,  that  where  a  motion  for  new 
trial  has  been  filed  that  the  assignments  therein 
shall  constitute  the  assignments  of  error  and 
need  not  be  repeated  by  the  filing  of  the  assign- 
ments of  error,  and  provided  further,  that  all 
errors  not  distinctly  specified  are  waived,  but  an 
assignment  shall  be  sufficient  which  directs  the 
attention  of  the  court  to  the  error  complain- 
ed of." 

The  motion  for  a  new  trial  now  constitutes 
the  assignments  df  error  and,  to  be  sufficient, 
the  assignments  therein  must  be  distinctly 
specified,  or  else  they  are  waived. 

The  motion  for  a  new  trial  found  In  the 
record  in  a  narrative  form  gave  the  history 
of  the  disagreements  and  troubles,  etc.,  of 
the  parties  to  the  suit  from  the  date  of  sep- 
aration up' to  the  time  of  filing  the  motion. 
It  nowhere  charges  that  the  court  erred,  and 
nowhere  charges  that  the  evidence  was  in- 
sufficient to  sustain  the  verdict 

And  the  brief  filed  In  no  way  complies  with 
rules  29,  30,  etc.,  applicable  to  briefs  to  be 
filed  In  this  court 

There  being  no  error  apparent  of  record, 
the  cause  Is  affirmed. 


SOUTHERN  PAC.  CO.  et  al.  v.  WALKER. 
(No.  362.) 

(Court  of  Civil   Appeals  of  Texas.     El   Paso. 

Nov.  12,  1914.    Rehearing  Denied 

Dec.  10,  1914.) 

1.  Railroads  (S  S60»)— Collision  with  Au- 
tomobile —  CONTBIBUTOBT  NEOLIOENOB  — 
Question  fob  Joky, 

Evidence,  in  an  action  for  collision  at  a 
crossing  of  a  car,  backed  by  a  switch  engine, 
with  au  automobile,  held  to  make  the  question 
of  contributory  negligence  one  for  the  Jury. 

[Ed.   Note. — For  other   cases,   sec  Railroads, 
Cent.  Dig.  §§  1152-1192;   Dec.  Dig.  i  350.*] 

2.  Railroads  (§  350*)— Collision  with  Au- 
tomobile —  Discovered  Peril  —  Question 

FOB   .TUBT. 

Evidence,  in  an  action  for  collision  with  an 
automobile,  at  a  crossing,  of  a  car  backed  by  a 


switch  engine,  held  to  make  a  question  for  the 
jury  on  the  issue  of  discovered  perU. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  U  1152-1102;    Dec.  Dig.  i  350.*] 

3.  Railroads  (8  350*)— Crossing  Accident— 
Neolioence— Failubx  to  Maintain  Flaq- 

ILAN. 

Evidence,  in  an  action  for  collision,  at  a 

railroad  crossing,  with  an  automobile,  held  to 
make  a  question  for  the  jury  on  the  issue  of  neg- 
ligence in  failing  to  maintain  a  flagman  at  such 
point,  under  the  rule  that  such  question  is  prop- 
erly submitted  in  the  case  of  a  crossing  unusual- 
ly dangerous,  because  of  large  travel  or  opera- 
tion of  cars,  or  obstructions  or  noises  calculated 
to  mislead  or  confuse  those  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1152-1192;  Dec.  Dig.  {  350.*] 

4.  Appeal   and   Bbkob  (|   1027*)— Rbvibw— 
Immaterial  Matters. 

Defendants  may  not  complain  of  the  insuffi- 
ciency of  evidence  of  grounds  of  negligence  al- 
leged in  the  petition,  other  than  those  which 
were  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4033 ;   Dec.  Dig.  {  1027.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  Q.  Klttrell,  Judge. 

Action  by  Annie  Walker  against  fhe  South- 
ern Pacific  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Affirm- 
ed on  condition  of  remittitur. 

Baker,  Botts,  Parker  &  Garwood,  Lane, 
Wolters  4  Storey,  W.  A.  Vinson,  and  Paul 
Kayser,  all  of  Houston,  for  appellants.  H. 
Masterson  and  A.  L^  Jackson,  both  of  Hous- 
ton, for  appellee. 

HIGGINS,  J.  The  appellee  brought  this 
suit  to  recover  damages  of  the  appellants,  al- 
leged to  have  resulted  from  personal  injuries 
sustained  in  a  collision  between  an  automo- 
bile driven  by  her  and  a  switch  engine  oper- 
ated by  appellants.  Verdict  and  Judgment 
was  rendered  in  her  favor  in  sum  of  $5,(>65 
and  in  favor  of  Mannheim  Insurance  Com- 
pany, intervener,  for  $300  damages  to  the 
automobile. 

The  two  grounds  of  recovery  embraced  and 
submitted  In  the  charge  were:  (1)  The  failure 
to  maintain  a  fiagman  at  a  crossing  of  ex- 
traordinary danger;  and  (2)  the  failure  of 
the  switching  crew  to  stop  the  engine  and 
avert  the  Injury  after  plaintiff's  peril  bad 
been  actually  discovered  by  them. 

The  sufficiency  of  the  evidence  to  support 
the  verdict  is  questioned;  the  contention  be- 
ing made  that  the  injury  appears  to  have 
been  proximately  caused  by  plaintiff's  negli- 
gence. 

The  accident  occurred  In  the  city  of  Gal- 
veston, at  the  Intersection  of  Twenty-Nlntt 
and  Strand  streets,  between  3  and  4  o'clock 
in  the  afternoon.  Plaintiff  had  driven  In  Iier 
car  from  Houston,  and  was  traveling  ui>on 
Twenty-Ninth  street,  going  north,  to  the 
steamship  piers.  She  was  not  familiar  with 
the  crossing,  having  never  been  there  before. 
Defendants'  switch  engine  was  on  Strand 
street,  approaching  from  the  west    It  'vras 
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backing  and  had  a  paasenger  coach  attached. 
On  the  south  side  of  Strand  and  west  side  of 
Twenty-Ninth  street  was  a  brick  wall  and 
shed  which  obstructed  the  view  of  trains  up- 
on Strand  approaching  from  the  west.  There 
were  gongs  at  the  crossing  which  would  ring 
constantly  while  an  engine  was  approaching 
the,  same.  It  appears  that  the  crossing  is  a 
very  busy  one  and  more  or  less  noise  and 
confusion  there.  BJlss  Walker  testified  she 
approached  the  crossing  very  slowly,  at  rate 
of  five  or  six  miles  an  hour.  Dfd  not  hear 
bell  or  whistle  or  see  train,  and,  as  she  ap- 
proached and  neared  the  crossing,  her  atten- 
tion was  attracted  by  men  shouting,  which 
confused  and  startled  her.  She  looked  to 
her  right  (east),  and  then  turned  and  looked 
to  the  left  (west),  and  just  as  she  did  so,  the 
engine  coming  from  the  west  struck  her  car. 

[1]  Under  the  facts  detailed,  we  are  of  the 
opinion  that  the  question  of  plaintiff's  neg- 
ligence was  an  issue  properly  submitted,  and 
the  Jury's  finding  must  be  sustained.  The 
margin,  however.  Is  very  close. 

[2]  But,  If  her  negligence  should  be  con- 
ceded, the  general  verdict  In  her  favor  is 
amply  supported  on  the  issue  of  discovered 
peril.  Tlie  engineer  operating  the  engine  with 
which  she  collided  testified:  That  he  was 
traveling  five  or  six  miles  an  hour.  The  en- 
gine was  in  perfect  working  condition,  and 
there  was  no  diflSculty  in  applying  cmd  tak- 
ing the  air,  and  he  could  have  stopped  in  12 
or  15  and  possibly  8  feet,  because  he  shoved 
the  automobile  about  8  or  10  feet  That  he 
got  the  stop  signal  as  the  west  end  of  the 
mgine  got  about  even  with  the  west  sidewalk 
of  Twenty-Ninth  street'  Twenty-Ninth  street 
is  80  feet  wide  between  property  lines  'and 
48  feet  between  curb  lines.  The  Jury  might 
liave  found  that  the  engineer  made  no  effort 
to  stop  until  bis  engine  was  in  actual  con- 
tact with  the  automobile,  if  they  accepted  as 
true  his  statement  as  follows: 

"Going  at  the  rate  of  speed  that  I  was  travel- 
ing at  that  time,  I  guess  I  could  have  stopped 
my  engine  with  the  appliances  .that  I  had  at 
hand  in  possibly  about  eight  feet.  I  guess  I 
stopped  possibly  in  about  eight  feet,  because  I 
shoved  the  automobile  about  eight  or  ten  feet." 

In  any  event,  he  got  the  stop  signal  as  the 
west  end  of  the  engine  got  about  even  with 
the  west  sidewalk  of  Twenty-Ninth  street, 
and  he  traveled  from  that  point  about  40  feet 
before  stopping  on  the  opposite  side  of  the 
street  Furthermore,  according  to  the  tes- 
timony of  one  of  the  switchmen,  he  probably 
peeeired  the  stop  signal  when  the  eastern 
end  or  footboard  of  the  engine  passed  a  point 
15  or  18  feet  west  of  the  western  sidewalk. 
So  it  must  be  held  that  the  Issue  of  discov- 
ered peril  was  clearly  raised. 


[3]  It  Is  next  asserted  the  evidence  discloses 
that  the  engine,  In.  approaching  Twenty- 
Ninth  street,  was  operated  with  all  due  care 
and  caution,  and  therefore  the  failure  to  main- 
tain a  flagman  at  the  crossing  ^ould  not 
have  been  submitted  as  a  basis  of  recovery. 

The  rule  is  recognized  in  this  state,  in  cas- 
es of  nnusually  dangerous  crossings  and  in- 
tersections of  wagon  roads  or  streets  with 
railroad  tracks  at  grade,  arising  from  the 
large  travel  or  operation  of  cars,  or  the  exist- 
ence of  obstructions  or  conflicting  noises  cal- 
culated to  mislead  or  confuse  those  passing 
over  such  crossings,  that  It  Is  proper  to  sub- 
mit the  failure  of  the  railroad  company  to 
maintain  a  flagman  at  such  point  as  actiona- 
ble negligence  predicated  on  the  hjrpothesis 
that  a  person  of  ordinary  prudence,  operating 
trains  under  such  circumstances,  would  have 
done  so.  Railway  Co.  v.  Magee,  92  Tex.  616, 
50  S.  W.  lOlS;  Ball  way  Co.  v.  Magee,  49  S. 
W.  156;  Thompson  ▼.  Railway  Co.,  11  Tex. 
av.  App.  307,  32  S.  W.  191;  Railway  Co.  v. 
Gibson,  36  Tex.  Civ.  App.  66,  T9  S.  W.  362; 
Railway  Co.  v.  Gibson,  83  8.  W.  862,  afilrmed 
by  Supreme  Court  99  Tex.  98,  87  S.  W.  814 ; 
Railway  Co.  v.  Moore,  107  S.  W.  658. 

It  is  shown  by  the  evidence  that  a  great 
number  of  engines  and  trains  were  operated 
over  this  crossing  every  day  and  the  travel 
there  was  heavy.  The  obstructions  to  vision 
and  noisy  character  of  the  crossing  have  been 
noted,  and  the  evidence  fairly  raised  the  is- 
sue of  negligence  In  failing  to  maintain  a  flag- 
man at  that  point 

[4]  There  Is  no  merit  In  the  third  proposi- 
tion subjoined  to  the  first  assignment  for 
the  reason  that  the  only  issues  submitted  as 
grounds  for  recovery  were  the  alleged  negli- 
gence In  failing  to  have  a  fiagman  and  In 
failing  to  use  proper  care  to  avert  the  Injury 
after  the  engine  crew  had  discovered  the 
peril.  Hence  it  Is  needless  to  review  the  evi- 
dence in  Its  various  aspects  relating  to 
grounds  of  negligence  alleged  in  the  petition, 
but  not  submitted  in  the  charge. 

This  disposes  of  all  questions  raised,  ex- 
cept the  third  assignment,  complaining  of 
the  amount  of  the  verdict  In  Miss  Walker's 
favor. 

A  careful  review  of  the  evidence  upon  this 
phase  of  the  case,  and  considering  the  ex- 
tent and  evident  temporary  nature  of  her  In- 
juries disclosed  thereby,  clearly  Indicates 
tliat  the  amount  of  the  verdict  is  excessive, 
and  a  remittitur  of  $2,000  should  be  required 
as  a  condition  of  afllrmance. 

If,  within  20  days  from  this  date,  a  remit- 
titur of  that  amount  be  entered,  the  judg- 
ment win  be  affirmed;  otherwise  It  will  b« 
reversed  and  remanded. 
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WILLIAMS  et  al  t.  WATT  et  aL    (No.  5348.) 

(Goart  of  Civil  Appeals  of  Texas.    San  Antonio. 

No7.  18,  1914.     Rehearinjr  Denied 

Dec  9,  1914.) 

1.  COBPOBATIORS  (t  566*)— BlOHXS  OF  STOOK- 

HOLDEBS— RECEIVEBS. 

Under  Rev.  St.  1911,  art.  2128,  providing 
that  where  a  corporation  ia  insolvent,  or  is  in 
imminent  danger  of  insolvency,  a  receiver  may 
be  appointed  a  stockholder  of  a  corporation 
is  not  entitled  to  the  appointment  of  a  receiver 
on  the  ground  that  it  is  insolvent,  or  in  immi- 
nent danger  of  insolvency,  unless  he  has  cause 
of  action  against  the  corporation  independent 
of  his  interest  as  a  stoclcholder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  If  2219-2226;   Dec.  Dig.  |  556.*] 

2.  COBPOBATIONS  (§  553*)  —  Stockboldebs  — 
Rights  of— Receivebs. 

Courts  of  equity  will  not  appoint  a  receiver 
of  a  corporation  at  the  suit  of  a  stockholder  on 
the  ground  of  fraud,  mismanagement,  etc.,  on 
the  part  of  the  corporate  authorities,  but  will 
merely  enjoin  or  forbid  the  wrong  complained  of. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  Sg  2201-2216;    Dec.  Dig.  {  553.*] 

8.  Receivebb  (I  35*)— Appointmentv-Nohce. 
While  notice  of  an  application  for  the  ap- 
pointment of  a  receiver  is  not  required  by  stat- 
ute, notice  should  be  given,  save  in  case  of 
emergency. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  §§  54-60 ;  Dec.  Dig.  §  35.*] 

4.  Receivebb  (|  35*)— Vacation  of  Appoint- 
ment—Notige. 

Though  a  petition  did  not  warrant  the  ap- 
pointment of  a  receiver  without  notice,  such 
appointmmt  will  not  be  vacated  on  appeal  for 
that  reason,  where  an  answer  was  filed. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  Si  54-60;   Dec.  Dig.  {  35.»] 

5.  Af^eae  and  Ebbob  ({  101*)  —  Decisions 
affealabi.e. 

No  appeal  can  be  taken  from  an  order 
denying  a  motion  to  vacate  the  appointment  of 
a  receiver,  but  the  appeal  must  be  from  the  or- 
der making  the  appointment. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  a°<] 
Error,  Cent  Dig.  §{  681-687;  Dec.  Dig.  i 
101.*] 

6.  Injunction  (8  27*)— Enjoining  Rbckitkb 
— Gbodnds  fob. 

That  a  receiver  is  unfit,  or  ia  not  properly 
discharging  the  duties  of  his  office,  is  no  ground 
for  enjoining  him  from  acting,  or  enjoining  par- 
ties on  whose  petition  he  was  appointed  from 
further  prosecuting  their  suit,  for  the  surety  on 
the  receiver's  l>ond  is  liable  for  any  misconduct. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §{  50,  51,  53 ;  Dec.  Dig.  J  27.*] 

7.  lN.rDNcnoN  (J  27*)— Enjoining  Receives. 

That  a  receiver  was  surety  upon  the  cost 
bond  of  the  plaintiff,  at  whose  suit  he  was  ap- 
pointed, and  that  such  plaintiff  was  indebted  to 
the  corporation  for  which  a  receiver  was  order- 
ed, is  no  ground  for  enjoining  the  receiver  from 
acting;  the  court  never  having  been  asked  to 
remove  him  nor  to  order  him  to  sue  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  50,  51,  53 ;  Dec.  Dig.  i  27.*} 

8.  Injunction  (|  27*)— Enjoining  Receives. 

That  a  receiver  is  selling  property  of  a 
corporation  to  himself  is  no  ground  for  enjoin- 
ing him  from  continuing  to  act,  for  his  bond  will 
protect  those  injured. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  50,  61,  53 ;  Dec.  Dig.  §  27.*] 


9.  Injunction  (|  27*)— Enjoining  Recbiveb. 

Where  a  receiver  of  the  assets  of  a  corpo- 
ration was  ordered  by  the  court  to  sell  them,  he 
will  not  be  enjoined  from  selling  because  the 
assets  may  l>e  sacrificed. 

[Ed.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §i  50,  51,  53 ;   Dec.  Dig.  S  27.*] 

10.  Injunction  (|  27*)- Enjoining  Receiver 
— Gbourds  fob. 

Where  a  receiver  of  a  corporation  was  'ap- 
pointed, the  fact  that  the  trial  court  refused  to 
hear  the  plea  in  abatementiof  those  objecting  to 
the  appointment  untU  he  tried  the  case  upon 
the  merits  is  no  ground  for  enjoining  the  re- 
ceiver from  acting,  and  those  who  instituted  the 
receivership  suit  from  continuing  to  prosecute  it 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  Si  50,  51,  53 ;   Dec  Dig.  S  27.*] 

11.  Injunction  (8  128*)— Receivebship  Pko- 
0EEDINO8— Evidence. 

In  a  suit  where  it  was  sought  to  enjoin  a 
receiver,  appointed  at  the  suit  of  stockholders 
of  a  corporation,  from  continuing  to  act,  and 
the  stockholders  from  prosecuting  their  suit,  evi- 
dence held  insufficient  to  show  that  the  stock- 
holders were  guilty  of  such  fraud  in  procuring 
their  stock  that  the  receivership  should  t>e  set 
aside. 

(EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S  278;   Dec.  Dig.  f  128.*] 

12.  Injunction  (S  7*)— Scope  of  Revedt. 
Where  a  party  could  have  procured  relief 

by  appeal  from  an  order  of  which  he  complained, 
he  is  not  entitled  to  an  injunction  to  give  him 
the  same  relief. 

[EH.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S8  0,  34;  Dec  Dig.  S  7.*] 

13.  Injunction  ($  27*)  —  Right  to  Enjoin 
Receivkb. 

That  a  receiver  of  a  corporation  is  coa- 
ducting  the  business  at  a  loss,  while  it  had  been 
l>efore  conducted  at  a  profit,  is  no  ground  for 
enjoining  him  from  connnuing  to  act  as  such. 

[Ed.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  SS  50,  51,  53 ;   Dec  Dig.  $  27.*] 

14.  Injunction   (S   152*)  —  Teufobabt   Iw- 
JUNCmoN— Orders. 

It  is  proper,  upon  the  hearing  for  a  tem- 
porary injunction  to  restrain  a  receiver  from 
acting,  to  refuse  to  restrain  the  parties  at  whose 
suit  he  was  appointed  from  continuing  to  pros- 
ecute their  suit. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  SS  337,  343 ;   Dec.  Dig.  S  152.*] 

Appeal  from  District  Court,  Kleberg  Cotui- 
ty;  W.  B.  Hopkins,  Judge. 

Action    by    J.    A.    Williams    and    otbers  • 
against  R.  F.  Watt  and  others.    From  an  or- 
der denying  a  temporary  Injunction,  plain- 
tiffs appeal.    Affirmed. 

T.  Wesley  Hook,  of  KingBvllle,  tor  appel- 
lants. Pope  &  Sutherland,  of  Corpus  Chrlstl. 
and  Pollard  &  Crenshaw,  of  Elngsville,  for 
appellees. 

MOURSCND,  J.  This  is  an  appeal  from 
an  order  made  by  Hon.  W.  B.  Hopkins,  Judge 
of  the  Twenty-Eighth  judicial  district,  re- 
fusing to  grant  a  temporary  Injunction.  The 
Injunction  was  applied  for  by  J.  A.  "Wil- 
liams, the  Klngsville  Planing  Mill  ft  itatixu- 
facturlng  Company,  a  Texas  corporation,  and 
about  15  other  persons  and  companies,  and 
It  was  alleged  that  plaintiffs  comprise  all 
the  stockholders  of  said  corporation,  except 
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Don  Payne  aad  B.  M.  Crawford,  two  of  tbe 
defendants,  and  comprise  tbe  holders  of 
eight-tenths  of  the  liabilities  of  said  corpora- 
tion, exclusive  of  what  is  due  stockholders 
for  their  stock.  The  petition  is  long,  and, 
together  with  the  exhibits  attached  thereto, 
comprises  about  160  pages  of  tyiwwritten 
matter.  It  was  alleged  that  on  February  21, 
1914,  npon  the  petition  of  Don  Payne  and  B. 
M.  Crawford,  a  copy  of  which  was  attached 
as  an  exhibit,  and  without  notice  to  plaln- 
tifls,  R.  F.  Watt  was  appointed  receiver  for 
said  corporation;  that  on  March  4,  1914, 
said  J.  A.  Williams  and  the  said  corporation, 
throng^  their  then  counsel,  Judge  Keese,  pre- 
pared a  motion  to  vacate  said  receivership 
proceedings,  and  sought  a  hearing  upon  the 
same,  but  the  Judge  did  not  grant  a  hearing 
until  the  district  court  met  in  Kleberg  county 
on  May  19,  1914,  when  he  granted  a  hearing 
npon  an  amendment  to  said  motion  tmd  over- 
ruled It ;  that  evidence  was  Introduced  upon 
said  hearing,  a  copy  of  which  was  attached 
as  an  exhibit,  as  well  as  copies  of  the  motion 
and  answer  thereto. 

It  was  further  alleged  that  the  said  evi- 
dence showed  the  following:  (a)  That  thp 
stock  issued  to  Payne  and  Crawford  had 
been  Issued  without  their  having  paid  any- 
thing into  the  corporate  funds,  and  conse- 
quently they  were  not  stockholders,  and  not 
entitled  to  maintain  a  stockholders'  action 
for  a  receiver  for  said  corporation ;  (b)  that 
neither  of  said  stockholders  had  a  cause  of 
acQon  against  Williams,  or  any  one  else, 
other  than  that  they  wished  the  said  corpo- 
ration's affairs  wound  np,  and  the  appoint- 
ment of  a  receiver  for  snch  reason  only  was 
not  jQStifled  at  tbe  instance  of  a  stockhold- 
er; (c)  that  no  creditor  has  asked  for  the 
receivership,  but  eight-tenths  of  the  creditors 
opposed  the  same,  and  the  assets  of  said  cor- 
poration, if  sold,  would  Just  pay  the  credi- 
tors, and  there  would  be  nothing  left  for  the 
stockholders,  and  the  latter,  therefore,  had 
no  real  Interest  in  the  proceeding;  (d)  that 
the  receiver  was  an  Interested  party,  because 
be  was  one  of  tbe  bondsmen  on  the  cost  bond 
filed  In  the  proceeding  for  a  receiver,  and 
said  receiver  will  probably  be  called  upon  to 
pay  sudti  costs;  (e)  that  one  of  the  txwds- 
men  of  the  receiver  had  withdrawn  from  the 
bond ;  (f>  that  tbe  receiver  had  been  appoint- 
ed on  a  petition  false  as  to  all  material  al- 
legations. 

It  was  further  alleged  that  thereafter  both 
parties  announced  ready  on  these  petitioners' 
plea  In  abatement  and  demurrers  to  the  peti- 
tion for  said  receivership,  and,  a  Jury  being 
demanded,  the  court  refused  to  hear  said 
plea,  but  that  it  should  have  been  granted 
because  said  evidence  showed:  (a)  That 
Payne  and  Crawford  bad  stock  issued  to 
them  without  paying  therefor,  and  the  same 
should  be  casoded,  and  then  they  could  not 
maintain  a  stockholders'  action  for  receiv- 
ership proceedings,  and,  not  being  26  per 
cent  ol  tbe  creditors,  conld  not  maintain  a 


creditors'  action  therefor;  (b)  that  Payne 
and  Crawford  had  no  Interest  in  the  property 
of  the  corporation  now,  and  therefore  could 
not  maintain  an  action  for  a  receiver  for  it 
against  the  opposition  of  elght-tentbs  of  the 
creditors  thereof. 

It  is  further  averred  that  the  demurrers 
were  overruled,  but  should  have  been  grant- 
ed; that  the  court,  after  announcing  that 
the  cause  had  been  continued,  fixed  the  re- 
ceiver's salary  at  |100  per  month,  without 
giving  petitioners  an  opportunity  to  object; 
that  the  receiver  was  given  notice  of  the 
withdrawal  of  one  of  his  bondsmen;  that 
the  receiver  Is  selling  the  assets  of  the  com- 
pany, consisting  of  a  stock  of  lumber,  in  or- 
der to  pay  his  salary,  and  is  hiring  a  man  to 
run  the  mill  of  the  company,  paying  him  |4 
per  day,  and  is  selling  lumber  to  himself  for 
21  per  cent  less  than  it  is  worth,  and  Is  con- 
stantly depleting  the  assets  of  the  corpora- 
tion to  pay  his  salary  and  the  other  running 
expenses  of  the  business ;  that  the  mill  does 
not  pay  running  expenses  and  the  receiver  is 
running  same  at  a  loss  of  |150  per  month,  and 
the  receiver's  salary  should  be  but  $25  per 
month  as  mere  custodian  of  the  property,  as 
many  other  receivers  could  be  procured  for 
that  amount ;  that  the  action  being  prosecut- 
ed by  Payne  and  Crawford  is  maintained  for 
the  sole  pnrpose  of  forcing  plaintiff  to  bny 
them  out;  that  their  stock  is  worthless; 
that  they  will  not  submit  any  "give  or  take 
proposition,"  nor  accept  such  a  proposition 
made  by  plaintiffs,  to  the  effect  that  plain- 
tiffs will  pay  all  the  creditors  If  the  assets 
of  the  corporation  are  turned  over  to  them, 
or  wlU  turn  over  the  assets  to  Payne  and 
Crawford  if  they  will  pay  all  the  creditors; 
that  plaintiffs  have  no  adequate  remedy  at 
law;  that  the  time  for  appealing  from 
the  order  apiwlntlng  the  receiver  expired 
without  any  appeal  being  taken,  and  plain- 
tiffs believe  no  appeal  will  lie  from  the 
order  overruling  the  motion  to  vacate  the 
receivership;  that  there  are  8  civil  cases 
on  the  docket  of  tbe  district  court  of  Kleberg 
county  ahead  of  this  case,  and  there  are  15 
criminal  cases  on  said  docket;  that  said 
court  holds  but  one  week  every  six  months; 
that  it  will  take  a  week  to  try  this  case,  and 
the  court  will  not  take  np  the  plea  in  abate- 
ment until  he  tries  the  case ;  that  the  assets 
of  the  corporation  are  constantly  being  de- 
pleted ;  that  the  total  assets  of  the  corpora- 
tion consist  of  about  $1,500  worth  of  machin- 
ery and  "some  $3,000"  worth  of  lumber,  ma- 
terial, etc.,  and  a  drain  upon  the  same  of 
$250  per  month  on  account  of  the  receiver- 
ship will  soon  deplete  such  assets;  that  the 
liabilities  amount  to  Just  about  the  same  sum 
of  money,  but  if  the  assets  were  sold  during 
this  time  of  money  stringency  plaintiffs  could 
not  raise  sufficient  money  to  bid  them  up 
to  their  face  value,  and  besides  such  pur- 
chase would  amount  to  a  recognition  of  the 
receivership,  but  the  assets,  with  careful 
handling  and  with  the  line  of  business  and 
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credit  the  corporation  had  built  up,  would 
hare  been  worth  more  than  the  said  sum, 
and  to  a  degree  the  result  is  still  obtainable 
If  the  property  of  the  corporation  is  turned 
back  to  it;  that  the  eridence  adduced  upon 
the  hearing  of  the  motion  to  vacate  shows 
that  plaintiff  Williams,  while  manager  of 
the  corporation,  conducted  the  business  in  a 
manner  so  satisfactory  to  the  creditors  that 
none  of  them  have  ever  concurred  in  the  ap- 
plication for  a  receiver,  and  enhanced  the 
assets  to  the  extent  of  |1,000,  comparing 
same  with  the  liabilities,  and  had  an  active 
business  and  a  nice  line  of  credit;  that  the 
property  should  be  turned  bade  to  the  cor- 
poration, because  the  receiver  is  unable  to 
conduct  the  business  successfully,  and  in 
fact  is  running  same  at  a  loss  of  about  $150 
per  month.  Plaintiffs  prayed  that  Watt  be 
restrained  from  acting  longer  as  receiver, 
that  Payne  and  Crawford  be  restrained  from 
further  prosecuting  their  suit  for  a  receiver 
for  said  corporation,  that  the  sheriff  deliver 
the  property  of  the  corporation  back  to  it, 
that  the  stock  issued  to  Payne  and  Crawford 
be  canceled,  and  for  general  relief. ' 

'Defendants  answered,  but  their  answer  was 
not  verified  as  required  by  law.  Plaintiffs 
excepted  to  the  8u£Bciency  f>t  the  verifica- 
tion, bat  the  court  overruled  such  exception. 

[1,2]  In  this  state  a  court  of  equity  has 
no  power  to  appoii^  a  receiver  of  a  corpora- 
tion ancillary  to  a  stockholder's  suit  to  wind 
up  its  affairs.  Article  2128,  Statutes  of  1911, 
does  not  entitle  a  stockholder  to  the  appoint- 
ment of  a  receiver  for  the  corporation  upon 
the  ground  of  insolvency,  or  imminent  dan- 
ger of  insolvency,  alone;  but  a  stockholder 
urging  such  ground  must,  in  addition  there- 
to, show  that  he  has  a  cause  of  action  against 
the  corporation  independently  of  the  receiver- 
ship, and  that  his  interest  as  such  stockholder 
requires  the  appointment  to  be  made.  Peo- 
ple's Investment  Co.  v.  Crawford,  45  8.  W. 
738;  Farwell  v.  Babcock,  27  Tex.  Civ.  App. 
162,  65  S.  W.  609 ;  Iron  Co.  T.  Blevena,  12  Tex. 
Civ.  App.  410,  34  S.  W.  828.  In  said  case 
of  People's  Investment  Co.  v.  Crawford,  the 
court  held  further: 

"Courts  of  equity,  by  virtue  of  their  general 
equitable  jurisdiction,  will  not  appoint  a  receiv- 
er of  a  corporation,  and  assume  control  and 
management  of  its  affairs,  at  the  suit  of  a  stock- 
holder alleging  fraud,  mismanagement,  and  col- 
lusion on  the  part  of  the  corporate  aathorities, 
or  ultra  vires  acts  of  the  directors  or  of  the 
corporation  itself,  but  in  such  cases  will  limit 
the  redress  granted  to  the  specific  wrongs  charg- 
ed, and  will  go  no  further  than  to  enpoin  or  for- 
bid the  misconduct  complained  of.  Land  Co.  v. 
Blevens,  12  Tex.  Civ.  App.  410,  34  S.  W.  832- 
8:?4;  High,  Rec.  §  2S8;  2  Cook,  Stock.  Stockh. 
ft  Corp.  Law,  if  746,  747.  and  863,  at  page 
1414;  Mor.  Priv.  Corp.  $  281." 

The  petition  for  receiver  In  this  case  al- 
leges certain  Irregularities  on  the  part  of 
the  ofllcers  In  control  of  the  corporation  with 
respect  to  the  holding  of  meetings  and  con- 
duct of  the  affairs  of  the  corporation.  Such 
acts,  under  the  authorities  cited,  did  not  enti- 


tle Payne  and  Crawford  to  taaye  a  receiver- 
ship instituted.  Payne  alleged  In  one  part 
of  his  petition  that  the  capital  stock  of  the 
corporation,  amounting  to  515,000,  was  fully 
paid  up;  further  on  he  alleges  that  $5,000 
thereof  has  not  been  paid  for,  and  that  he 
and  Crawford  and  Huber,  who  owned  all 
the  stock,  made  a  contract  with  appellant 
Williams  to  transfer  Williams  $8,000  worth 
of  their  stock  if  he  would  pay  the  $5,000  in- 
to the  corporation  In  lumber,  and  that  Wil- 
liams breached  the  contract  and  only  paid 
In  $1,000  worth  of  lumber.  The  corporation 
is  in  no  manner  liable  to  them  by  reason  of 
their  sale  of  stock  to  Williams.  It  was  fur- 
ther alleged  that  the  corporation  had  for  a 
valuable  consideration  assumed  the  payment 
of  a  note  upon  which  there  was  due  $3,640, 
signed  by  Payne  and  Crawford,  which  was 
past  due  and  unpaid,  and  a  note  for  $316, 
signed  by  Payne,  which  had  not  matured.  As 
Payne  and  Crawford  were  contracting  with 
Williams  to  pay  $5,000  to  the  corporation, 
the  unpaid  portion  of  the  stock,  it  is  apparent 
they  owed  that  amount  to  the  corporation, 
and  could  not  be  injured  by  having  to  pay 
the  sums  above  mentioned  for  the  corpora- 
tion. The  petition  further  shows  that  the 
corporation  had  property  of  the  probable 
value  of  $9,500,  and  debts  of  about  $6,656; 
but  no  importance  Is  attached  to  the  fact  that 
Payne  and  Crawford  owed  it  $5,000  for  stock. 
There  were  no  allegations  that  Payne  or 
Crawford  paid  out  anything  for  the  corpora- 
tion, or  that  it  is  indebted  to  either  of  them 
In  any  amount 

[3,  4]  The  court  entered  an  order  without 
notice  to  the  corporation  or  other  defendants 
appointing  a  receiver.  While  the  statute  does 
not  require  notice  of  such  applications,  our 
courts  have  uniformly  held  that  notice  there- 
of should  be  given,  except  in  cases  of  emer- 
gency. Webb  V.  Allen,  15  Tex.  Civ.  App.  605, 
4D  S.  W.  342 ;  Cotton  v.  Rand,  92  S.  W.  2G6 ; 
Haywood  v.  Scarborough,  41  Tex.  Civ.  App. 
448,  92  S.  W.  815;  Sachs  v.  Goldberg,  135  S. 
W.  600.  In  this  case  the  petlUon  failed  to 
allege  facta  going  to  show  that  plalntlfla 
would  probably  sufTer  Irreparable  loss  If  the 
appointment  had  been  delayed.  Security 
Land  Go.  v.  S.  T.  Development  Co.,  142  S.  Vf. 
1191.  It  has,  however,  been  held  that  wben 
an  appeal  is  taken,  and  It  appears  that  an 
answer  was  filed,  the  same  will  be  considered 
by  the  appellate  court,  and  the  order  wUl  not 
be  reversed  for  want  of  notice.  Smltb  t. 
Lamon,  143  S.  W.  804.  In  this  case  no  appeal 
was  taken  from  the  order  appointing  the  re- 
ceiver. The  petition  in  this  injunction  case 
shows  that  a  motion  to  vacate  said  appoint- 
ment was  prepared  about  11  days  after  snch 
order  was  made,  but  that  the  then  attorney 
for  appellants  was  unable  to  get  the  coart  to 
grant  a  hearing  therecm.  Ii»tead  of  at>peal- 
ing  from  the  order  granting  the  recelversliip, 
appellants,  by  their  present  counsel,  prepared 
an  amended  motion  to  vacate  the  same,  vrhlch 
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was  overruled  several  months  after  the  or- 
der was  tnade  granting  the  receivership.  Up- 
on the  hearing  of  said  motion  evidence  was 
Introduced  as  follows : 

The  affidavit,  attached  to  the  charter  of  the 
corporation,  showed  that  Payne  and  Craw- 
ford each  subscribed  for  $7,000  of  the  capi- 
tal stock  and  Huber  ?1,000 ;  that  they  turned 
over  their  interests  In  a  planing  mill  busi- 
nes.s,  which  they  swore  bad  a  net  value  of 
$9,000,  and  that  pald-np  capital  stock  amount- 
ing to  90  shares  was  to  be  issued  therefor,  of 
which  Crawford  was  to  receive  46  shares, 
Payne  38  shares,  and  Huber  6  shares.  This 
affidavit  stated  the  value  of  the  machinery  at 
?5,000,  and  the  lots  at  $3,000.  The  uncontra- 
dicted testimony  was  that  the  machinery  was 
worth  about  $1,500  installed,  while  witnesses 
disagreed  as  to  the  value  of  the  lots,  one 
placing  such  value  at  $1,200  to  $1,500,  while 
another  estimated  the  value  at  $850.  It  was 
proved  that  the  note  for  $3,500,  signed  by 
Payne  and  Crawford,  mentioned  In  the  pe- 
tition for  receivership,  was  secured  by  deed 
of  trust  upon  the  house  and  lots  recited  in 
affidavit  to  the  charter  to  be  the  property  or 
the  corporation.  There  was  a  prior  Hen 
against  the  lots  of  $675,  and  the  holder  of  the 
$3,500  note  proposed  to  take  the  property 
for  his  debt  and  assume  payment  of  the  $675 
note ;  the  two  claims  aggregating  about  $4,- 
500.  This  proposition  was  agreed  to  and 
accepted  by  all  parties;  it  being  authorized 
by  an  order  entered  by  the  court  By  means 
of  said  deal  Payne  and  Crawford  became  re- 
lieved of  all  liability  upon  the  note  for  $3,- 
500  mentioned  in  his  petition. 

Attorney  for  appellants  testified  that  be 
owned  the  $316  note  mentioned  in  said  peti- 
tion for  receivership,  and  had  sued  to  fore- 
close same,  and  that  he  was  willing  to  take 
the  machinery  securing  same  in  cancella- 
tion of  the  note,  so  that  there  should  be  no 
liability  thereon  upon  the  part  of  Payne. 
Payne  admitted  that  said  note  was  secured 
by  about  one-third  or  one-fourth  of  the  ma- 
chinery, worth  $5,000  according  to  bis  affi- 
davit attached  to  the  charter.  Williams  tes- 
tified that  Payne,  Crawford,  and  Huber  own 
the  stock ;  that  the  indebtedness-  of  the  cor- 
poration was  about  $7,000  when  Payne  left, 
and  at  the  time  application  for  receiver  was 
filed  about  $9,000,  but  had  about  $3,000  more 
stock  and  lumber  on  band.  He  admitted  the 
business  was  in  a  falling  condition  when  he 
took  charge.  He  testified  that,  when  they 
took  stock  after  he  went  into  the  business,  be 
told  Payne  and  Crawford  there  was  only 
$2,000  more  assets  than  liabilities,  that  they 
bad  put  in  $1,000  and  he  $1,000,  that  he 
wanted  his  money  back,  and  offered  to  take 
it  in  lumber,  but  they  refused  to  do  so. 

Minutes  of  a  meeting  of  stockholders  held 
AusnBt  28,  1913,  showed  that  for  certain  In- 
debtedness owing  by  Payne  and  Crawford 
tbey  transferred  to  the  corporation  $1,000 
wortb   of  Its  stock  held  by  them;    Payne 


transferring  to  amount  of  $860,  and  Craw- 
ford to  the  amount  of  $150.  These  shares 
were  then  Issued  proportionately  among  all 
stockholders,  as  follows:  J.  A.  WilUama,  6 
shares;  Crawford,  2%  shares;  Payne,  2 
shares;  and  Huber,  ^  share.  J.  A.  Wil- 
liams was  elected  president,  Payne  first  vice 
president,  B.  8.  Williams  second  vice  presi- 
dent, S.  S.  Williams  secretary,  and  Crawford 
treasurer,  and  said  parties  were  elected  di- 
rectors. These  minutes  were  signed  by  Craw- 
ford. Payne  admitted  bis  presence  at  the 
meeting,  but  said  he  was  not  In  the  room 
when  the  officers  were  elected.  Minutes  of 
a  meeting  of  directors  held  September  30, 
1913,  show  that  J.  A.  WilliamB  acted  as 
chairman  and  S.  S.  Williams  as  secretary, 
and  Payne  was  present 

Upon  this  hearing  no  attention  appears  to 
have  been  paid  to  the  fact  that  Payne  was 
liable  to  the  corporation  for  $3,200  for  bis 
stodc  subscription  and  Crawford  for  $2,400. 
It  appears  from  Payne's  own  testimony  that 
at  the  time  of  the  stockholders'  meeting  Wil- 
liams held  $8,000  stock,  Payne  $2^50,  and 
Crawford  about  $3,800. .  As  Huber  beld  $1,- 
000  worth,  It  is  evident  that  all  the  $15,000 
stock  was  Issued.  The  bearing  developed 
the  further  fact  that  all  the  Indebtedness  of 
the  corporation  for  which  Payne  and  Craw- 
ford were  liable  had  been  adjusted,  and  that 
the  $316  note  described  In  their  petition  was 
amply  secured  by  lien  upon  machinery.  But 
tbe  court  refused  to  vacate  the  receivership, 
evidently  upon  the  theory  that  the  corpora- 
tion was  Insolvent  or  in  imminent  danger  of 
insolvency,  and  that  such  condition  was 
alone  sufficient  to  Justify  tbe  receivership; 
and,  in  Justice  to  the  court  It  is  to  be  noted 
that  the  flgbt  waged  for  the  vacation  of  the 
receivership  appears  to  have  been  based  upon 
the  theory  that  Payne  and  Crawford  should 
be  held  not  to  have  paid  anything  for  their 
stock,  and-  it  should  therefore  be  held  that 
tbe  order  for  a  receiver  was  procured  fraudu- 
lently. Tbe  court  refused  to  vacate  the  re- 
ceivership. The  next  step  taken  by  attorney 
for  tbe  appellants  herein  was  to  present  a 
plea  in  abatement  open  tbe  theory  that 
Payne  and  Crawford  were  not  entitled  to 
any  stock  in  the  corporation,  and  were  there- 
fore not  entitled  to  sue.  The  court  declined 
to  submit  this  plea  to  a  Jury  until  he  was 
ready  to  try  the  main  case,  and  such  refusal, 
together  with  the  condition  of  the  docket  is 
relied  upon  by  appellants  as  a  part  of  the 
grounds  upon  which  tbey  asked  for  an  in- 
junction. 

[I]  Tbe  question  before  us  upon  this  ap- 
peal is  not  whether  the  court  erred  in  hold- 
ing the  petition  sufficient  to  authorize  the  ap- 
pointment of  a  receiver,  nor  whether  the 
court  should  have  vacated  the  order  upon 
hearing  the  motion  to  vacate  same.  No  ap- 
■peal  was  taken  from  the  first  order,  and  none 
could  be  taken  from  the  one  refusing  to  va- 
cate tbe  receivershipw    Tbe  only  question  is 
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wbether  tbe  record  shows  appellants  to  be 
entitled  to  relief  by  Injunction  as  prayed  for. 
We  win  talie  up  the  allegations  from  the 
standpoint  of  their  sufficiency  as  grounds  for 
relief  by  injunction,  bearing  in  mind  that  the 
exhibits  are  made  part  of  the  petition. 

[8-1]  1.  The  allegations  directed  at  tbe  fit- 
ness of  the  receiver  to  discharge'  the  duties 
of  his  office,  and  his  manner  of  discharging 
same,  must  be  disregarded,  because  such  mat- 
ters furnish  no  ground  for  an  injunction. 
The  surety  upon  the  receiver's  bond  is  not  re- 
leased. While  the  propriety  of  appointing  a 
receiver  who  is  surety  upon  the  cost  bond  of 
plaintiff,  who  appears  to  owe  the  corpora- 
tion, may  be  seriously  doubted,  such  fact  fur- 
nishes no  ground  for  injunction.  The  court 
was  never  asked  to  remove  the  receiver,  nor 
to  order  him  to  sue  Payne  and  Crawford,  nor 
to  return  an  Inventory  into  court,  nor  to 
cease  selling  to  himself,  and  besides,  if  be 
sells  to  himself,  his  bond  will  protect  those 
interested  in  the  property  from  such  unlaw- 
ful acts. 

[I]  2.  No  injunction  was  prayed  for  to  re- 
strain the  receiver  from  selling  the  property 
of  tbe  corporation,  and  if  there  had  been  such 
a  prayer  it  should  be  denied,  because  it  ap- 
pears from  the  exhibits  attached  to  the  peti- 
tion that  tbe  court  had  ordered  such  sale. 
Under  such  circumstances  an  application 
should  be  made  to  the  court  for  an  order  set- 
ting aside  the  order  of  sale.  Beach  on  Re- 
ceivers, {  745,  page  795;  High  on  Receivers, 
S  196. 

[10]  3.  The  refusal  of  the  court  to  hear  the 
plea  in  abatement  until  be  gets  ready  to  try 
the  case  upon  the  merits  Is  no  ground  for 
Injunction. 

[II]  4.  Payne  and  Crawford,  according  to 
the  admission  in  tbe  petition  for  Injunction, 
and  according  to  the  evidence  contained  in 
Exhibit  6,  were  stockholders  in  the  corpora- 
tion. The  record  fails  to  disclose  any  such 
fraud  on  their  part  as  would  authorize  a  suit 
to  set  aside  the  order  appointing  the  receiver. 
Even  if  they  had  not  paid  value  for  any  part 
of  the  stoclc  held  by  them,  we  are  not  pre- 
pared to  say  that  such  fact  would  show  a 
fraud  authorizing  the  setting  aside  of  the  or- 
der appointing  the  receiver;  but  it  is  unnec- 
essary to  pass  upon  that  point,  as  the  evi- 
dence falls  to  sustain  appellants'  contention 
to  that  effect.  Appellants  have  figured  tbe 
matter  out  to  their  own  salsfactlon,  and  made 
an  exhibit  showing  their  theory;  but,  in  or- 
der to  arrive  at  tbe  result,  they  took  the  least 
valuation  of  the  lots  testified  to,  instead  of 
tbe  highest,  and  took  a  statement  furnished 
by  Crawford  to  Williams  as  to  the  value  of 
the  bouse.  It  is  not  shown  that  said  state- 
ment was  in  any  way  an  admission,  even  so 
far  as  Payne  was  concerned.  The  statement 
was  furnished  Williams  by  Crawford  on  Au- 
gust 5tb,  the  year  not  being  stated,  but  it  is 
evident  that  it  was  in  1913,  and  just  three 


days  before  tbe  charter  was  filed.  We  realize 
that  the  testimony  shows  that  the  property 
was  turned  over  to  the  corporation  at  a 
greatly  Inflated  value,  but  it  does  not  show 
that  tbe  liabilities  exceeded  the  actual  value 
of  the  business. 

[12]  6.  If  it  be  conceded  that  the  allega- 
tion, to  the  effect  that  neither  Payne  nor 
Crawford  has  a  cause  of  action  against  the 
corporation,  other  than  that  they  want  the 
corporate  affairs  wound  up,  is  sustained  by 
the  allegations  of  tbe  petition  tor  the  ap- 
pointment of  a  receiver,  nevertheless  the  fact 
remains  that  no  appeal  was  taken  from  the 
order  appointing  such  receiver.  It  is  well 
settled  that,  when  a  party  has  had  an  op- 
portunity to  avail  himself  of  a  legal  remedy 
by  an  appeal  and  has  neglected  to  make  use 
of  it,  relief  by  injunction  should  be  denied 
him.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  74  Tex. 
49, 11  6.  W.  918;  Kansas  City  Life  Insurance 
Co.  V.  Warblngton,  113  S.  W,  988. 

[13]  6.  The  allegation  to  the  effect  that  the 
receiver  is  conducting  the  business  at  a  loss 
of  about  $150  per  month,  and  that  Williams, 
while  in  charge  of  tbe  business,  conducted 
the  same  in  a  successful  manner,  constitutes 
no  ground  for  granting  tbe  injunction  prayed 
for. 

[14]  7.  To  restrain  Payne  and  Crawford 
from  further  prosecuting  their  suit  would  be 
equivalent  to  requiring  them  to  dismiss  tbe 
cas&  We  do  not  think  tbe  court  erred  in  re- 
fusing to  do  this  upon  the  hearing  for  a 
temporary  injunction.  Courcbesne  v.  Santa 
F6  Fuel  Co.,  155  S.  W.  684.  If  the  court 
found  that  a  fraud  ba'd  been  practiced  upon 
him  in  procuring  tbe  appointment  of  a  re- 
ceiver, or  that  for  any  other  reason  tbe  re- 
ceivership should  be  vacated,  it  was  within 
his  power  to  grant  tbe  necessary  relief,  with- 
out using  tbe  remedy  of  a  temporary  injunc- 
tion. We  do  not  know  upon  what  theory  of 
tbe  law  he  considered  tbe  petition  sufficient 
to  justify  tbe  appointment  of  a  receiver;  but 
as  no  appeal  was  taken  from  bis  order,  and 
the  law  permits  none  from  bis  refusal  to  va- 
cate tbe  same,  he  cannot  be  required  to  re- 
vise his  ruling  by  means  of  a  temporary  in- 
junction, wbich  would  require  the  dismissal 
of  the  case  and  the  vacation  of  the  receiver- 
ship. We  conclude  that  the  court  did  not  err 
in  refusing  to  grant  the  temporary  injunction 
prayed  for. 

Tbe  judgment  iB  affirmed. 


HOOPER  et  aL  v.  LOTTMAN  et  al.    (Na  864.) 

(Court  of  CivU  Appeals  of  Texas.     El  Paso. 

Nov.  19,  1914.    Rehearing  Denied 

Dee.  10,  1914.) 

1.  Covenants  ({  77*)  —  Rebibictivk  Cov«- 

NA  NTS— Right  to  Entorcb. 

Whether  a  person,  not  a  party  to  a  restric- 
tive covenant,  may  enforce  it  depends  upon  tbe 
intention  of  the  parties  making  the  covenant 

[Ed.  Note.— For  other  castes,  see  Covenants, 
Cent  Dig.  SI  77-89;   Dec  Dig.  {  77.*] 
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2.  CovKWANTB  (|  21*)  —  REsmonvs  Oovi-  I     HIGGINS,  J.    J.  C.  Hooper  and  Oie  Hyde 
NANTs— IwTENTioN  OF  Pabtiks.  P&tk  Water  Oompany,  a  corporation,  brought 


The  intention  of  the  parties  to  a  covenant 
restricting  the  nse  of  land  is  to  be  ascertained 
from  the  deed  itself,  construed  in  connection 
with  the  circumstances  existing  at  the  time  of 
execution. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  {  20;    Dec.  Dig.  {  21.*] 

3.  Covenants  (5  79*)  —  Restbictivb  Cove- 
hant8— enfokceabn-itt. 

Where  the  owner  of  a  tract  of  land,  intend- 
ed to  be  sold  for  residence  purposes,  imposed 
restrictive  covenants,  calculated  to  jjreserve  the 
residential  character  of  the  property,  in  the 
deeds  to  the  several  grantees,  the  restriction  Is 
for  the  benefit  of  all  of  the  lots,  and  individnal 
lot  owners  may  enforce  compliance  with  the  cov- 
enant. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  S§  78-82 ;   Dec.  Dig.  S  79.»] 

4.  Covenants  (J  84*)   —  Restrictive  Cove- 

NANTS  —  ENrOBCEUXHT  —  PEKSONS  AGAINBT 

Whom. 

A  covenant  restricting  the  use  of  lota  which 
were  part  of  a  tract  divided  and  sold  for  resi- 
dence purposes  may  be  enforced  against  the 
grantee  of  an  original  purchaser,  where  he 
bought  with  actual  or  constructive  knowledge 
of  the  purpose  of  the  covenant,  to  benefit  all  of 
the  lots. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  fi  00-02;    Dec.  Dig.  S  84.»] 

5.  Covenants  (5.79*)  —  Restrictive  Cove- 
nants—Enfobceabilitt. 

While  uniformity  in  the  restrictions  im- 
posed upon  the  several  lots  in  a  residential  dis- 
trict is  one  of  the  strongest  proofs  of  the  ex- 
istence of  a  building  scheme,  it  is  evidentiary 
only,  and  the  fact  that  covenants  prohibiting 
purchasers  from  building  stables  within  certain 
distances  of  the  streets  varied  with  the  various 
lots  does  not  render  such  covenants  unenforce- 
able by  individual  purchasers. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  U  78-82;   Dec.  Dig.  {  79.  •] 

6.  Covenants  (§  74*)  —  Restbictivb  Cove- 
nants—E  nfobceabilitt. 

That  a  covenant  restricting  the  ose  of  lots 
in  a  residence  subdivision  was  omitted  in  con- 
veyances of  land  to  a  water  company  will  not 
prevent  purchasers  from  enforcing  the  covenant; 
the  furnishing  of  water  to  persons  living  in  the 
district  being  an  absolute  necessity,  and  the 
necessary  use  of  land  by  a  water  company  be- 
ing inconsistent  with  covenants  applicable  to 
rnidence  property. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  f  7S;   Dec.  Dig.  i  f4.»] 

7.  Injunction  (|  113*)— Right  to— Delay. 

Persons  desirous  of  enforcing  a  covenant  re- 
stricting the  ose  of  land  will  not  oe  denied  an  in- 
junction for  tlmt  piifpoae,  where  they  made  pro- 
test upon  discovering  It  was  about  to  be  violated, 
and  instituted  suit  as  soon  as  the  protests  were 
shown  to  be  nnavailing. 

[XJd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  lOS-201;   Dec  Dig.  {  US.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  mttrell.  Judge 

Action  by  J.  C.  Hooper  and  another  against 
H.  W.  Lottman  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded. 

Sam,  Bradley  &  Fogte,  of  Houston,  for  ap- 
pellants. Ellis  P.  Collins  and  S.  H.  Brasbeax, 
both  of  Houston,  for  appellees. 


this  suit  against  H.  W.  Lottman  and  Norbert 
Lottman,  own^s  of  the  east  half  of  lot  S  In 
block  10  in  Hyde  Park  addition  to  the  city  of 
Houston,  and  against  R.  J.  Rochow,  a  con- 
tractor and  builder,  to  restrain  and  enjoin 
them  from  erecting,  completing,  or  using  a 
bam  upon  said  premises  within  a  distance 
of  60  feet  from  Fairvlew  avenue. 

Hooper  resided  and  owned  property  in  the 
Hyde  Park  addition,  and  the  Hyde  Park  Wa> 
ter  Company  owned  the  west  half  of  said  lot 
3   and   other   property    therein.     The   Hyde 

gya  tha  on^mnn  grf  nt«y  nf  t^°  p)aj.iHff.  onH 

IiOttmans._  Said  company  was  the  owner  of 
the  Hydel*ark  addition  to  the  city  of  Hous- 
ton, and  subdivided  and  laid  same  out  in  lots, 
blocks,  and  streets.  The  company,  having  dis- 
posed of  all  its  holdings,  was  dissolved  and 
is  no  longer  in  existenoe.  The  addition  was 
designed  and  intended  by  the  company  to  be 
an  exclusively  residoitial  district,  and  in  fur- 
therance of  this  design  a  resolution  was 
adopted  by  its  board  of  directors,  providing 
certain  building  restrictive  clauses  should  be 
contained  in  the  deeds  to  property  sold  by 
the  company.  One  of  the  restrictive  clauses 
reads:  "No  bam  or  building  of  similar  na- 
ture shall  be  erected  doeer  than feet 

to  any  street"  Not  more  than  two  deeds  to 
purchasers  were  executed  without  this  re- 
strictive clause.  The  blank  space  was  filled 
in  differently  in  the  various  deeds,  so  that 
there  was  not  absolute  uniformity  in  the  dis- 
tances from  streets  within  which  the  prohib- 
ited class  of  buildings  might  be  erected.  The 
deed  the  Lottmans  claimed  under  stipulated 
that  the.  prohibited  buildings  should  not  be 
erected  closer  than  60  feet  to  the  street 

There  has  been  much  Judicial  writing  upon 
the  subject  of  restrictive  covenants  of  the 
kind  here  considered,  and  as  maj-  be  antic- 
ipated, from  the  very  nature  of  the  topic,  the 
cases  abound  in  fine  and  subtle  distinctions. 

■Many  Ot   \hlt  j^t^islpTia  ypon    |hlB   branch   of 


the  law  appgnr  tn  hei  in  honcleaa  fonfllpf-  hut 
are  i^aynny  pKv>n«.tiH^a  when  the  facta  ue- 
cuBar  to  e^eh  are  u^rtoratnod      in  fact,  the 


courts  seem  to  have  had  no  special  difficulty 
in  ascertaining  and  declaring  the  controlling 
general  principles  of  the  law,  but,  in  their 
application  to  concrete  facts,  it  may  well  be 
said  that  the  decisions  are  in  hopeless  con- 
flict and  confusion,  and  individual  cases  are 
without  value  as  precedents,  except  as  geit- 
eral  principles  are  recognized  and  declared. 
No  attempt  will  therefore  be  made  to  analyze 
the  decisions,  as  applied  to  the  various  state 
of  facts  upon  which  they  are  based. 

[1-4]  Whether  a  person  not  a  party  to  a 
restrictive  covenant  has  the  right  to  enforce 
it  depends  uixm  the  intention  of  the  parties 
in  imposing  it  This  intention  Is  to  be  as- 
certained from  the  language  of  the  deed  It- 
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B6lt,  construed  In  conn^tlon  with  tb6  dr- 
comstances  existing  at  the  time  it  was  exe- 
cuted. The  vendor's  object  in  Imposing  the 
restrictions  must  in  general  be  gathered  from 
all  the  circumstances  of  the  case,  including 
the  nature  of  the  restrictions.  If  the  general 
observance  of  the  restriction  is  in  fact  calcu- 
lated to  enhance  the  values  of  the  several  lots 
offered  for  sale,  it  Is  an  easy  inference  that 
the  vendor  intended  the  restriction  for  the 
benefit  of  all  the  lots.  The  most  familiar 
cases  In  which  courts  of  equity  have  upheld 
the  right  of  owners  of  land  to  enforce  cove- 
nants to  which  they  were  not  parties  are 
those  in  whlcdx  it  has  appeared  that  a  general 
building  scheme  or  plan  for  the  develc^ment 
of  a  tract  of  land  has  been  adopted,  designed 
to  make  it  more  attractive  for  residential 
purposes  by  reason  of  certain  restrictions  to 
be  imposed  on  each  of  the  separate  lots  sold. 
This  forms  an  Inducement  to  each  purchaser 
to  buy,  and  It  may  be  assumed  that  be  pays 
an  enhanced  price  for  the  property  purchas- 
ed. The  agreement  therefore  enters  Into  and 
becomes  a  part  of  the  consideration.  The 
buyer  submits  to  a  burden  upon  his  own 
land  because  of  the  fact  that  a  like  burden 
imposed  on  hla  neighbor's  lot  will  be  benefi- 
cial to  both  lots.  The  covenant  or  agreement 
between  the-  original  owner  and  each  pur- 
chaser Is  therefore  mutual.  The  equity  in 
this  particular  class  of  action  Is  dependent 
as  much  on  the  existence  of  the  general 
scheme  of  Improvement  or  development  as  on 
the  covenant,  and  restrictions  which  contem- 
plate a  general  building  plan  for  the  common 
benefit  of  purchasers  of  lots  are  recognized 
and  enforced  by  courts  of  equity  at  the  In- 
stance of  the  original  grantor  or  subsequent 
purchasers.  So  the  general  rule  may  be  safe- 
ly stated  to  be  that  where  there  is  a  general 
plan  or  scheme  adopted  by  the  owner  of  a 
tract,  for  the  development  and  improvement 
of  the  property  by  which  it  is  divided  into 
streets  and  lots,  and  which  contemplates  a 
restriction  as  to  the  uses  to  which  lots  may 
be  put,  or  the  character  and  location  of  im- 
provements thereon,  to  be  secured  by  a  cove- 
nant embodying  the  restriction  to  be  inserted 
in  the  deeds  to  purchasers,  and  it  appears 
from  the  language  of  the  deed  itself,  con- 
strued in  the  light  of  the  surrounding  cir- 
cumstances, that  such  covenants  are  intend- 
ed for  the  benefit  of  all  the  lands,  and  that 
each  purchaser  is  to  be  subject  thereto,  and 
to  have  the  benefit  thereof,  and  such  cove- 
nants are  Inserted  in  all  the  deeds  for  lots 
sold  in  pursuance  of  the  plan,  a  purchaser 
and  his  assigns  may  enforce  the  covenant 
against  any  other  purchaser,  and  his  assigns, 
if  he  has  bought  with  actual  or  constructive 
knowledge  of  the  scheme,  and  the  covenant 
was  part  of  the  subject-matter  of  his  pur- 
chase DeOray  v.  Monmouth  Beach  Club 
House  Co.,  60  N.  J.  Eq.  329,  24  AU.  388; 
Hano  T.  Bigelow,  155  Mass.  841,  29  N.  B.  628. 
The  facts  in  the  case  at  bar  bring  It  with- 


in the  Bcoi>e  of  the  general  rules  stated,  and 
we  will  but  briefly  advert  to  the  contentions 
made  by  appellees  in  support  of  the  judg- 
ment rendered  in  their  favor. 

[1,8]  It  is  asserted,  first,  that  a  general 
plan  of  improvement  is  not  shown  because 
the  restrictions  In  some  deeds  vary  as  to 
the  distance  from  streets  within  which  barns 
and  similar  buildings  may  be  erected;  also 
that  in  two  instances  deeds  to  lots  were  made 
without  restrictions. 

Uniformity  in  the  restrictions  Imposed  on. 
the  lots  is  one  of  the  strongest  proofs  of  the 
existence  of  a  building  scheme.  It  is  an 
evidentiary  matter  only,  however,  and  any 
deviation  from  uniformity,  as  to  restrictions 
imposed  on  any  oi!  the  grantees,  is  often 
seized  upon,  as  a  defense  to  an  action  to  en- 
force the  covenant,  on  the  theory  that  a  gen- 
eral plan  of  improvement  is  not  shown. 
There  may,  however,  be  departures  from  the 
usual  restrictions  in  Individual  cases  with- 
out destroying  the  Integrity  of  the  scheme  of 
development  as  a  whole.  A  want  of  absolute 
uniformity  for  reasdns  readily  apparent  does 
not  militate  against  the  view  that  the  re- 
strictions in  the  deed  were  In  pursuance  of 
a  general  scheme  for  improvement  of  the 
property.  Coates  v.  GuUingford,  147  App. 
Div.  39,  131  N.  T.  Supp.  700;  Morrow  v. 
Hasselman,  69  N.  J.  Eq.  612,  61  AtL  360. 
And  although  some  of  the  lots  may  have 
written  restrictions  imposed  upon  them  and 
others  may  not,  yet  if  the  general  plan  has 
been  maintained  from  its  Inception,  without 
material  departure  therefrom,  and  if  It  has 
been  understood  and  relied  upon  by  those 
concerned,  it  is  binding  and  enforceable  inter 
sese.  Allen  v.  Detroit,  167  Mich.  464,  133  N. 
W.  317,  36  L.  R.  A.  (N.  S.)  890. 

So  it  would  seem  that  absolute  uniformity 
in  the  establishment  of  the  building  line,  as 
well  as  the  fact  that  in  two  instances  lota 
were  sold  without  any  restrictions,  does  not 
necessarily  destroy  the  general  plan  or 
scheme  of  improvement.  In  this  connection 
stress  is  laid  upon  the  fact  that  the  west 
half  of  lot  3  was  also  conveyed  by  the  Hyde 
Park  Improvement  Company  to  the  Hyde 
Park  Water  Company,  plaintiff,  without  any 
restrictions.  It  seems  that  the  latter  com- 
pany was  wholly  subsidiary  to  the  former, 
having  the  same  officers  and  stockholders, 
and  was  formed  for  the  purpose  of  supplying 
water  to  the  addition.  The  property  of  the 
water  company  was  conveyed  to  it  by  the 
improvement  company  in  consideration  of 
stock  issues  by  the  water  company  and  pro- 
rated among  the  stockholders  of  the  im- 
provement company  in  proportion  to  the 
stock  owned  by  them.  The  business  of  the 
water  company  was  to  furnish  an  absolute 
necessity  to  the  inhabitants  of  the  addition, 
and  the  necessary  use  of  its  real  estate  was 
Inconsistent  with  restrictions  thereon  of  the 
nature  imposed  upon  that  sold  to  private 
indlTidualB,  and  the  fact  that  this  land  vraa 
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conveyed  to  tbe  water  company  wltbont  re- 
striction does  not  at  all  militate  against  tbe 
consistency  of  a  general  plan  of  Improvement 
by  the  imposition  of  bnllding  restrictions 
upon  otber  lots  sold  and  conveyed. 

[7]  We  think,  too,  there  is  no  merit  in  the 
view  that  Hooper  is  estopped  to  complain  by 
reason  of  tbe  constmctlon  of  improvements 
npon  property  owned  by  him  In  violation  of 
the  restriction.  The  evidence  discloses  that 
hi»:  building  was  not  a  barn  or  of  a  similar 
natare.  Bnt,  if  Hooper  should  be  estopped, 
there  Is  no  estoppel  whatever  against  the 
water  company,  his  coplaintlff.  Nor  are  the 
parties  precluded  from  asserting  their  rights 
by  delay  In  pursuing  same.  Complaint  was 
made  to  the  Lottmans  as  soon  as  It  was  dis- 
covered that  they  were  about  to  violate  the 
restriction,  and  legal  action  was  taken  as 
soon  as  it  was  discovered  protests  were  un- 
availing,  and  that  they  were  determined  to 
violate  the  covenant  in  their  grantor's  deed. 
Nothing  more  was  required  of  tbe  plaiatifts 
to  protect  their  rights. 

Beversed  and  remanded. 


MONTGOMERY  v.  BOYD.    (No.  668.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  14,  1914.    Rehearing  Denied 

Dec.  5,  1914.) 

1.  Pbincipal  and  Scrett  ((  116*)— Beueass 
OP  One  Surety— Effect. 

Tbe  discbarge  of  one  of  several  sureties  on 
a  joint  and  several  obli!;ation  does  not  release 
tbe  others  from  liability  for  the  released  surety's 
portion  of  the  debt. 

[Rd.  Note. — For  otber  cases,  see  Principal  and 
Surety,  Cent  Dig.  If  269-282;  Dec,  Dig.  § 
U6.*] 

2.  Princtpai.  and  Sukett  (|  116*)  —  Dis- 
charge or  COSUBETY  BY  LiXITATIONS— BF- 
rECT. 

One  surety  on  a  Jbint  and  several  obliga- 
tion is  not  discharged  because  the  creditor  per- 
mits the  cause  of  action  against  bis  co-surety  to 
become  barred  by  limitations,  bnt  is  liable  for 
the  whole  debt. 

[Erl.  Note. — For  other  cases,  see  Principal 
and  Snrety,  Cent  Dig.  gS  269^282 ;  Dec.  Dig.  f 
116.*] 

Appeal  from  Floyd  County  Court;  Arthur 
B.  Duncan,  Judge. 

Action  by  R.  M.  Boyd  against  W.  T.  Mont- 
gomery. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  P.  McKinnon,  of  Floydada  (C,  S.  Wil- 
liams, of  Plainview,  of  counsel),  for  appel- 
lant Cbas.  H.  Veale,  of  Floydada,  for  ap- 
pellee. , 

HAU^  J.  Tbis  is  an  appeal  from  the 
Goonty  conrt  of  Floyd  county.  On  tbe  24th 
day  of  May,  1908,  Tom  P.  Steen,  as  princi- 
pal, and  E.  C.  Hienry  and  appellant,  as  sure- 
ties, executed  and  delivered  to  appellee  a  note 
In  the  sum  of  f400,  due  one  year  after  date. 
Vpoa  tbe  maturity  of  this  note,  the  note 
ined  npon  was  ezecnted  by  Steen,  as  princi- 


pal, and  appellant,  as  surety.  Henry  refused 
to  sign  tbe  renewal  note.  Appellant  did  not 
know  of  tbis  fact  until  two  years  thereafter. 
After  tbe  execution  of  the  note  sued  on,  and 
prior  to  tbe  institution  of  the  suit,  at  a  time- 
not  shown  by  tbe  record,  tbe  original  note, 
together  with  the  renewal  note,  was  sent  to 
appellee.  Thereafter  appellee  sent  both  notes 
to  bis  agent  at  Floydada,  with  instructions 
to  collect  only  one  of  them,  and  at  a  time  not 
shown  by  the  record  the  agent  delivered  to- 
Steen  the  original  note.  Appellant  inter- 
pleaded Henry.  Upon  a  trial  before  the  court 
without  a  jury,  Henry's  plea  of  limitation' 
was  sustained,  and  tbe  court  rendered  Judg- 
ment in  favor  of  appellee,  Boyd,  against 
Steen  and  Montgomery,  Jointly  and  severally, 
for. tbe  full  amount  of  the  debt  and  costs. 

fl]  Tbe  controversy  is  presented  for  re- 
-vlew  upon  two  assignments  of  error,  raising 
the  same  question,  viz.:  That  the  court  erred 
in  rendering  judgment  against  appellant  for 
tbe  entire  debt  sued  npon.  The  proposition 
Is  urged  under  these  assignments  that,  when 
tbe  obligation  of  the  sureties  is  joint  and 
several,  discharge  of  one  of  them  does  not 
release  the  others  from  payment  of  their  pro- 
portion of  the  claim,  and  that  the  surety  not 
released  is  liable  for  only  bis  pro  rata  share 
of  the  debt  This  proposition  cannot  be  sus- 
tained, and  tbe  authorities  cited  by  appel- 
lant are  against  his  contention,  if,  indeed, 
they  are  on  the  point  presented  for  consid- 
eration. 

[2]  Tbe  real  question  presented  by  the- 
pleadlngs  and  evidence  la:  Is  one  surety  dis- 
charged because  a  cause  of  action  against  bis 
cosurety  Is  permitted  by  the  creditor  to  become 
barred  by  limitation?  It  is  said  In  Fanning 
V.  Murphy,  126  Wis.  538,  105  N.  W.  1056,  4 
li.  R.  A.  (N.  S.)  666,  110  Am.  St  Rep.  946, 
5  Ann.  Cas.  435: 

"It  is  suggested  by  counsel  that  appellant  was 
released  by  laches  of  the  bolder  of  the  note  and 
mortgage,  in  tfaat  he  did  not  proceed  with  dili- 
gence to  collect  the  indebtedness  after  the  same 
became  due.  The  cond-lusive  answer  to  that  is, 
as  counsel  for  respondent  suggests,  tbe  payee 
of  an  instrument  having  a  principal  obligor  and 
surety  owes  no  duty  of  active  vigilance  to  the 
latter  to  enforce  collection  of  the  indebtedness. 
'I'he  way  is  open  to  the  surety  at  any  time  after 
default  of  bis  principal  to  pay  the  debt  and  re- 
imburse himself  by  enforcing  tbe  obligation  of 
such  principal  and  the  cosureties,  if  there  be 
such.  Harris  v.  Newell,  42  Wis.  687 ;  Updike 
V.  Lane,  78  Va.  132;  Alexander  v.  Byrd,  85 
Va.  690  [8  S.  EX  577].  'The  surety  has  no  right 
to  say  that  be  is  discharged  from  his  debt, 
*  *  *  if  all  he  rests  upon  is  the  passive  conr 
duct  of  the  creditor  in  not  suing.  He  must  use 
diligence,  and  take  such  effectual  means  as  will 
enable  bim  to  call  on  the  creditor  either  to  sue, 
or  to  give  him  (tbe  surety)  the  means  of  suing. 
Lord  Eldon  in  Eyrie  v.  Everett,  2  Russ.  Ch.  381. 
So,  as  it  is  said,  the  duty  of  activity  is  imposed 
by  law  on  the  surety  to  protect  himself  rather 
than  on  the  creditor  to  protect  him." 

In  People  v.  Wbittemore,  253  111.  878,  97 
N.  E.  683,  the  court  said: 

"Finally,  it  is  claimed  that  neglecting  to  file 
claims  against  the  estates  of  Jones  and  T^acy 


Tot  other  cues  a«e  nuna  topic  and  section  NUMBBR  In  Dee.  Dig.  t  Am.  Dig.  Ker-No.  SeriM  A  Rep'r  Indezw- 
171  S.W.— 18 


Digitized  by  CjOOQIC 


274 


171  SOUTHWESTERN  BBPORTEB 


cr«x. 


released  appelUuita  to  tiie  extent  that  those  es- 
tates shonld  contribute  to  discbarce  the  liability 
of  the  bonda.  U  the  claim  had  been  filed  against 
either  of  those  estates,  it  would  have  been  paid 
in  full,  and  the  estate  payine  it  would  have  been 
compelled  to  resort  to  Wblttemore  in  his  life- 
time or  his  estate  after  his  death.  No  antbority 
for  the  position  of  counsel  is  cited  by  them,  and 
the  settled  rule  is  that  a  surety  is  never  dis- 
charged because  a  cause  of  action,  either  against 
the  principal  or  a  surety,  is  barred  by  the  stat- 
ute of  limitations.  The  estate  of  Whittemore 
was  not  released  by  the  fact  that  the  statute  of 
limitations  barred  the  claim  against  the  other 
estates." 

Levy,  Justice,  In  First  National  Bank  t. 
Rusk  Pure  Ice  C!o.,  136  S.  W.  89,  said: 

"And  it  is  also  the  well-known  rule  that  ordi- 
narily the  payee  in  the  note,  in  order  to  pre- 
serve his  rights  against  the  surety,  is  not  ^ound 
to  active  diligence,  and  if  he  only  remaina  pas- 
sive his  rights  are  unimpaired.  It  is  not  <;on- 
tended  that  there  was  any  agreement  expressly 
stipulating  that  the  note  sued  on  should  be  ex- 
tended for  any  definite  time." 

Under  such  conditlonB  the  surety  Is  not 
only  not  released,  but  be  Is  liable  for  the 
whole  debt  Gamp  v.  Bostwick,  20  Ohio  St 
837,  0  Am.  Rep.  669;  Davis'  Adm'r  v.  Auxler, 
(Ky.)  41  S.  W.  767;  Staples  v.  Gokey,  84 
Hun  (N.  T.)  289;  Martin  v.  Frantz,  127  Pa. 
889,  18  Aa  20,  14  Am.  St  Rep.  859;  McVean 
V.  Scott  46  Barb.  (N.  T.)  379.  National  Bank 
of  Commerce  v.  GUvln,  152  S.  W.  662. 

The  Judgment  is  affirmed. 


J.  D.  FIELDS  &  CO.  v.  ALLISON. 

(No.  5340.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  4.    1914.    Rehearing  Denied 

Dec.  9,  1914.) 

1.  Pl.EADrNG  (i  293*)— Vebikcation— Plka  iw 
Abatement. 

In  trespass  to  try  title  by  a  partnership  in 
which  the  petition  alleged  that  the  title  to  two 
of  the  three  surveys  involved  was  in  one  of  the 
partners  and  that  title  to  the  other  survey  was 
in  the  other  partner,  it  was  not  necessary  that 
a  plea  in  abatement  for  misjoinder  of  parties 
and  causes  of  action  should  be  sworn  to,  as 
the  matters  called  to  the  court's  attention  were 
apparent  from  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $S  882-884;    Dec.  Dig.  {  293.»] 

2.  Abatement  ahd  Revival   (g  81*)— Pleas 
IN  Abatement— Time  for  Filing. 

Rev.  St  1911,  art  1909,  providing  that 
pleas  shall  be  filed  in  the  due  oraer  of  pleading 
and  heard  and  determined  in  such  order  under 
the  direction  of  the  court,  does  not  prescribe  a 
cast-iron  rule,  and  the  court  may,  in  its  dis- 
cretion, hear  exceptions  before  trying  a  plea  in 
abatement  and  a  party  who  under  such  cir- 
cumstances submits  exceptions  before  submit- 
ting a  plea  in  abatement  does  not  waive  his 
plea. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  g§  10,  22,  175-177, 
225,  499-504,  506;   Dec.  Dig.  g  8l.*] 

3.  Appeal  and  Erbob   (§  1039*)— Habmt .ess 

EBROB— RULINOS  ON  Fleadinos. 

Where,  in  trespass  to  try  title  by  a  part- 
nership composed  of  J.  and  W.,  it  was  alleged 
that  J.  held  the  legal  title  to  two  of  the  surveys 
involved  and  W.  the  title  to  the  third  and  a  plea 
in    abatement  ,for   misjoinder    of    parties    and 


causes  was  sustained,  bnt  J.  was  permitted  to 
prtKeed  as  plaintiff  for  the  reoovery  of  the  sur- 
veys to  which  he  claimed  title,  the  sustaining 
of  the  plea,  if  prejudicial  at  all,  was  prejudi- 
cial only  to  the  partnership  and  W.,  and  was 
harmless  as  to  J.  mdividually. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  li  4075-4088;  Dec  Dig.  | 
1039.'] 

4.  Advebsb  Possbssion  (f  19*)— Statdtobt 

Pbovisions— Application. 

Under  Rev.  St  1911,  art  5678,  providing 
that  possession  of  land  bdonging  to  another  by 
a  person  owning  or  claiming  5,000  acres  or  more 
inclosed  by  a  fence  in  connection  tlierewitb  or 
adjoining  thereto  shall  not  be  the  peaceable  and 
adverse  possession  contemplated  by  article  5675, 
requiring  actions  for  the  recovery  of  lands 
against  one  in  peaceable  and  adverse  pooseasioa 
to  be  brought  within  ten  years,  unless  such 
land  so  belonging  to  another  shall  be  segregated 
and  separated  by  a  substantial  fence  from  such 
lands  connected  therewith  or  thereto  adjoining, 
or  unless  one-tenth  thereof  shall  be  cultivated 
and  used  for  agricultural  purposes  or  used  for 
manufacturing  purposes,  or  unless  there  be  ac- 
tual possession  thereof,  the  ten-year  statute  of 
limitations  had  no  application  to  a  dispute  con- 
cerning the  boundary  of  certain  surveys  em- 
braced in  a  pasture  containing  over  5,000  acres 
upon  which  there  were  no  Improvements  except 
a  fence  around  it 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gS  99-105;  Dec.  Dig.  f 
19.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Peaceable  and  Adverse  Foases- 
sion.] 

6.  Adtebsb  Possession  (|  68*)— Boundabiks 

— Statutes  or  Limitation. 

The  three  and  five  year  statutes  of  limita- 
tion had  no  application  to  a  boundary  dispute, 
where  plaintiff  only  claimed  the  land  paid  for 
by  him  and  claimed  up  to  a  fence  only  because 
he  thought  his  deeds  embraced  the  land  up  to 
the  fence. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  387-1393;  Dec  Dig.  | 
68.*] 

6.  Tbial  (8  350*)— Vebdict— Special  Issues 
—Location  op  Boundabieb. 

In  trespass  to  try  title  involving  a  bound- 
ary dispute,  the  court  in  addition  to  submit- 
ting an  issue  as  to  whether  a  certain  fence  was 
on  the  true  boundary  line,  should  have  submit- 
ted an  issue  as  to  where  the  tme  boundary 
was,  if  not  at  the  fence,  as,  the  jury  having 
found  that  the  fence  was  not  on  the  line,  an 
officer  executing  a  writ  of  restitution  would 
have  nothing  to  guide  him. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  gg  828-888;   Dec  Dig.  g  350.*] 

7.  Tbial  (J  2e0*)— Instbtjctiok  Covkbed  bt 
Special  Issues  SuBinrrKD. 

In  trespass  to  try  title,  an  instruction  em- 
braced in  and  covered  by  the  special  issues  sub- 
mitted was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg, 661-689;   Dec  Dig.  g  260.*] 

8.  Tbial  (g  360*)— Sfkoial  Issues— Mattebs 
Not  in  Dispute. 

In  trespass  to  try  title  inTolving  a  bound- 
ary dispute,  where  tae  question  in  issue  was 
whether  a  fence  was  on  the  boundary  line  and 
there  was  no  dispute  as  to  the  existence  of  such 
fence  or  how  long  it  had  be«a  there,  the  court 
properly  refused  to  submit  issues  as  to  thee* 
matters. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  gg  828-833;   Dec  Dig.  g  350.*] 
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9.  Tbespasb  to  Try  TrnjE  (8  38*>— Bubdbn 
OF  Pboof— "Peima  Facm  Case." 

In  trespass  to  try  title  Involving  a  bound- 
ary dispute,  in  which  it  appeared  that  by  rea- 
son of  the  size  of  plaintiff's  inclosure  and  the 
lack  of  improvements  he  had  not  acquired  title 
by  limitation,  though  proof  of  a  poasessoiy  title 
in  plaintiff  made  a  '^rima  facie  case,"  which 
is  SDCh  established  facts  as  the  law  recognizes 
as  sufficient  to  overcome  the  Inertia  of  the 
court  and  to  anthorize  afiirmative  action  by  the 
court  in  the  absence  of  evidence  on  the  other 
side,  it  did  not  change  the  burden  of  proof,  and, 
evidence  having  been  introduced  in  rebuttal, 
the  burden  was  on  plaintiff  to  prove  a  legal 
title. 

[Eld.  Note. — For  other  cases,  see  O^respass  to 
Try  Title,  Cent  Dig.  !  53;    Dec  Dig.  §  38.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  Case. 

10.  Costs  (§  32*)— Tmspass  xo  Tbt  Trrui— 

BonNDABT   DlSPtTTK. 

Where,  in  trespass  to  try  title  to  certain 
surveys  which  plaintiff  alleged  were  separated 
from  defendant's  land  by  a  fence,  defendant  ad- 
mitted plaintiff's  title  to  such  surveys,  but  de- 
nied that  the  fence  was  on  the  boundary  there- 
of, and  the  jnry  found  that  the  fence  was  not 
on  the  true  bonndary,  costs  were  properly  taxed 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Costs.  Cent. 
Dig.  IS   108-132;    Dec.  Dig.  i  32.*] 

Appeal  from  District  Court,  Sutton  County ; 
J.  W.  Tlmmlns,  Judge. 

Action  by  J.  D.  Fields  &  Co.  against  George 
S.  Allison,  which  after  a  plea  in  abatement 
bad  been  sustained,  proceeded  in  the  name 
of  J.  D.  Fields  as  plaintiff.  From  a  Judgment 
In  bis  favor  for  Insufficient  relief,  Fields  ap- 
peals.   Reversed  and  remanded. 

Hill,  i;ee  &  HIU,  of  San  Angelo,  for  appel- 
lant. 


CARL,  J.  J.  D.  Fields  &  Co.,  a  firm  com- 
posed of  J.  D.  Fields  and  W.  J.  FleOds, 
brought  suit  for  damages  against  George  S. 
AlUson  and  J.  T.  Owens  and  also  for  an  in- 
Juncticm.  Tbe  suit  originally  was  in  the 
name  of  tbe  partnership,  and  it  was  alleged 
that  said  partnership  was  engaged  in  the 
ranch  business  In  Sutton  county,  Tex.,  owning 
a  large  body  of  land,  and  that  the  legal  and 
equitable  title  to  surveys  59  and  61,  block 
B,  H.  E.  &  W.  T.  Ry,  Co.,  was  in  J.  D.  Fields, 
and  that  the  legal  and  equitable  title  to  sut^ 
vey  60,  block  B,  H.  B.  &  W.  T.  Ry.  Co.,  was 
in  W.  J.  Fields,  and  that  said  surveys,  to- 
gether with  a  large  number  of  otber  surveys 
wbich  they  were  tbe  legal  and  equitable  own- 
ers of,  were  Inclosed  by  a  good  fence  made 
of  post  and  wire  which  surrounded  their 
said  pasture,  and  wblch  separated  it  from  all 
otber  lands  from  any  one  else  adjoining  their 
said  pasture,  and  that  plaintiffs  were  the 
owners  of  and  bad  been  in  possession  of  all 
tbe  lands  within  their  said  inclosure  for  more 
tban  20  years;  that  the  fence  Inclosing 
said  pasture  of  plaintiffs  was  constructed  In 
tbe  year  1889,  and  that  said  fence  bad  been 
continuously  used  by  plaintiffs  where  the 
same  is  now  located  and  situated  since  the 
year  1888,  and  tbat  the  defendants  had  cut 


and  torn  down  said  fence  on  tbe  north  line 
of  said  surveys  69,  60,  and  61  and  was  remov- 
ing same. 

"In  the  seventeenth,  eighteenth,  and  nine- 
teenth paragraphs  of  said  amended  original  peti- 
tion, plaintiffs  pleaded  tbe  statutes  ot  five  and 
ten  years'  limitation  as  to  Surveys  59,  60,  and 
61,  and  in  each  and  all  of  said  subdivisions  it 
is  alleged  that  tbe  legal  and  equitable  title  to 
said  survey  60  was  in  W.  J.  Fields,  'said  lands 
being  held,  owned,  used,  and  occupied  by  said 
firm  and  partnership  of  J.  D.  Fields  &  Co.' ;  tbe 
field  notes  of  the  outside  lines  of  said  three  sur- 
veys being  set  out  by  metes  and  bounds,  giving 
specifically  a  marked  corner  for  the  beginning 
comer.  Plaintiffs  prayed  that  the  injunction 
heretofore  granted  be  made  perpetual  and  for 
title  and  possession  of  said  lands.  On  March 
80,  1914,  the  defendant  George  S.  AlUson  an- 
swered by  demurrers  and  answer.  In  tbe  last 
paragraph  of  said  answer  said  defendant  denies 
all  of  the  allegations  in  plaintiffs'  petition,  ex- 
cept that  J.  D.  Fields  has  the  legal  title  to 
surveys  59  and  61  and  W.  J.  Fields  has  the 
legal  title  to  survey  60  wherever  they  may  be 
located.  On  March  31,  1914,  the  defendant 
Allison  filed  a  plea  in  abatement,  alleging  that 
the  pleadings  of  plaintiff,  as  amended^  had 
changed  the  cause  oi  action  and  was  seeking  to 
recover  two  sections  of  land  for  J.  D.  Fields  and 
one  section  for  W.  J.  Fields,  said  plea  in 
abatement  setting  up  a  misjoinder  of  parties 
and  causes  of  action,  which  plea  in  abatement 
was  sustained  by  the  court  as  to  the  recovery 
of  sections  59,  60,  and  6l  in  the  same  suit. 
After  said  plea  in  abatement  bad  been  by  the 
court  sustamed,  it  was  ordered  tbat  the  cause 
proceed  in  the  name  of  J.  D.  Fields  for  tbe  re- 
covery of  surveys  59  and  61,  and  it  was  agreed 
In  open  court  tbat  J.  D.  Fields  could  proceed 
as  plaintiff  without  filins  new  pleadinps  as  to 
surveys  59  and  61.  Plaintiff  J.  D.  Fields  there- 
upon in  open  court  dismissed  said  cause  of  ac- 
tion as  to  defendant  J.  T.  Owens.  The  cause 
resolved  itself  into  a  boundary  suit  involving 
the  north  boundary  line  of  surveys  59  and  61." 

Tbe  court  submitted  but  one  issue  to  the 
Jury,  and  it  was  as  follows: 

"Gentlemen  of  the  jury,  yon  will  return  a 
plain  answer  in  writing  to  the  following  qnes* 
tion :  Do  you  find  from  a  preponderance  oi  the 
testimony  that  the  line  of  fence  separating  the 
pasture  of  plaintiff  J.  D.  Fields  on  the  south 
from  the  pasture  of  defendant  G.  S.  Allison  on 
the  north  is  located  upon  the  true  and  correct 
boundary  line  of  surveys  50  and  61,  belonging  to 
plaintiff  3.  D.  Fields? 

"To  the  above  question  we  answer:     

" ,   Foreman. 

"The  jury  are  the  exclusive  judges  of  the  cred- 
ibility of  the  weight  to  be  given  to  their  testi- 
mony." 

To  this,  tbe  Jury  answered  "No,"  and  ujwn 
this  verdict  tbe  court  rendered  Judgment  tbat 
J.  D.  Fields  recover  of  George  S.  Allison 
(Owens  having  been  dismissed)  sections  69 
and  61,  and  tbat  plaintiffs  have  Judgment 
for  title  and  possession  of  said  lands,  and 
that  a  writ  of  restitution  issue  In  favor  of 
plaintiff  against  defendant  for  said  lands. 
And  it  is  further  provided  In  said  Judgment 
that  Allison  recover  as  against  Fields  all  costs 
of  tbe  suit  J.  D.  Fields  alone  has  perfected 
his  appeal. 

[1-3]  The  first  assignment  of  error  com- 
plains of  the  action  of  the  court  in  sustaining 
the  plea  in  abatement  filed  March  31,  1914, 
because  it  is  said  the  same  came  too  late,  tbe 
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parties  having  announced  ready  for  trial  be- 
fore same  was  presented  and  acted  upon  by 
the  court,  and  because  said  plea  was  not  veri- 
fied. It  was  not  essential  that  the  motion  be 
sworn  to,  because  the  matters  called  to  the 
court's  attention  were  apparent  from  the 
pleadings.  Compton  v.  Stage  Co.,  25  Tex. 
Supp.  67.  Article  1909  of  the  Revised  Stat- 
utes reads: 

"Pleas  shall  be  filed  in  the  due  order  of  plead- 
ing, and  shall  be  heard  and  determined  in  such 
Older  under  the  direction  of  the  court." 

In  the  language  of  Judge  Brown,  91  Tex. 
86: 

"The  statute  does  not  prescribe  a  cast-iron 
rale  upon  this  subject,  but  the  court  may,  in 
its  discretion,  as  it  did  in  this  case,  hear  the 
exceptions  before  trying  the  plea  in  abatement, 
which  involves  a  question  of  fact;  and  the 
party  who  under  such  circumstances  submits  I 
exceptions  before  he  submits  a  plea  in  abate- 1 
ment  will  not  be  held  to  have  waived  his  plea" 
(citing  Trawick  v.  Martin-Brown  Co.,  74  Tex. 
KJ2. 12  S.  W.  216;  Pryor  v.  Jolly,  91  Tex.  88, 
40S.  W.  961). 

Bat  W.  J.  Fields  and  J.  D.  Fields  &  Co. 
are  not  appealing,  and  we  do  not  see  how 
J.  D.  Fields  has  been  injured  individually 
by  the  court's  ruling.  The  undisputed  evi- 
dence shows  that  title  to  sections  59  and  61 
was  In  him,  and  that  title  to  section  60  was 
In  W.  J.  Fields.  If  any  one  was  injured  by 
this  holding  It  was  J.  D.  Fields  &  Co.  or 
W.  J.  Fields,  or  both,  and  they  do  not  prose- 
cute an  appeal.  This  assignment  Is  over- 
ruled. 

[4,  S]  The  court  did  not  err  In  refusing  to 
submit  the  ten-year  statute  of  limitation,  be- 
cause It  was  admitted  that  the  Fields'  pas- 
tare,  bounded  on  the  north  by  the  fence  in  dis- 
pute, contained  over  6,000  acres,  and  there 
are  no  improvements  on  the  land  except  the 
fence  around  it  This  being  true,  tills  case 
would  fail  within  the  exception  stated  In 
article  5678  of  the  Revised  Statutes.  Flack 
V.  Bremen,  45  Tex.  Civ.  App.  473,  101  S.  W. 
537;  Dunn  t.  Taylor,  102  Tex.  80,  113  S.  W. 
265.  Neither  would  the  three  and  five  year 
statutes  of  limitation  apply,  because  this  Is 
a  boundary  suit  and  Fields  does  not  claim 
any  land  called  for  in  Allison's  deed.  He 
says  he  only  claims  what  he  paid  for,  and  he 
claims  what  Is  under  his  fence  because  he 
tblnlu  his  deeds  for  sections  59  and  61  em- 
brace same.  In  other  words,  he  believes  his 
fence  is  on  the  line.  Alexander  v.  Newton, 
11  Tex.  Civ.  App.  618,  33  S.  W.  305;  Mooring 
V.  Campbell,  47  Tex.  39.  The  second  assign- 
ment is  overruled. 

[1]  We  do  not  think  the  court  erred  in  re- 
fusing the  charges  complained  of  In  the  third 
assignment,  since  the  same  merely  deal  with 
evidence  which  would  tend  to  establish  the 
true  line.  Certainly  the  tlrst  two  are  such, 
and  the  third  uiiKht  t>e  said  to  be  covered  by 
the  issue  8ubmltte<l;  and  the  Jury  found 
that  the  fence  is  not  on  the  line.  There  Is  no 
more  reason  to  single  out  the  Dod  survey  and 
charge  as  to  whether  It  Is  correct  .than  there 
is  as  to  whether,  the  Vlckeiy  or.  Saunders 


surveys  are  correct  Bnt  we  do  think  the 
court  should  have  submitted  to  the  Jury  the 
further  issue,  viz:  If  the  fence  is  not  on  the 
true  boundary  of  sections  59  and  61,  then 
where  Is  snch  true  boundai^  with  reference 
to  the  fence?  The  finding  made  establishes 
notliing  except  that  the  fence  is  not  on  the 
true  boundary  line.  Then  where  Is  it?  Up- 
on that  important  matter  we  are  left  to  take 
our  choice  from  the  ideas  of  the  other  survey- 
ors. Nothing  is  settled  by  this  suit  for  when 
the  officer  goes  with  bis  writ  of  restitutI<Hi 
he  has  absolutely  nothing '  to  guide  him. 
The  only  thing  he  would  know  Is  that  the 
fence  Is  not  where  It  should  be,  but  where 
he  Is  to  put  It  Is  more  than  we  can  tell. 
Since  we  shall  reverse  the  case,  we  merely 
make  these  observations,  feeling  sure  that  the 
trial  court  will  deal  with  the  subject  properly 
upon  another  trial. 

[7, 1]  The  fourth  assignment  Is  overruled 
because  the  fact  that  the  fence  along  sections 
59  and  61  was  placed  there  about  18S9  and 
has  been  there  since  Is  established  by  the 
undisputed  evidence.  The  fifth  clause  in  this 
requested  charge  was  properly  refused,  be- 
cause It  Is  embraced  in  and  covered  by  the 
Issue  submitted.  As  to  whether  the  fence  Is 
there  and  how  long  it  has  been  there  was 
not  an  issue,  because  no  one  disputes  these 
facts.  As  to  whether  it  is  on  the  true  line  is 
another  matter,  and  that  was  submitted, 
and  the  jury  found  that  It  is  not  on  the  line. 
That  which  was  in  dispute  was  submitted, 
and  there  is  no  necessity  of  submitting  mat- 
ten  about  which  there  is  no  controversy. 

M  This  is  a  trespass  to  try  title  suit  which 
resolved  Itself  Into  a  boundary  dispute.  ^The 
plalntUf  alleged  that  he  was  In  peaceable  and 
adverse  possession  of  all  of  the  lands  In  bis 
Inclosure  (which  Included  sections  59  and  61, 
the  north  boundary  of  which  Is  involved  here- 
in), and,  further,  that  the  fence  upon  the 
north  side  of  the  pasture  is  on  the  north  line 
of  said  surveys  59  and  61.  0%e  defendant 
Allison  denied  that  the  fence  Is  on  the  north 
line,  and  joined  Issue  as  to  whether  the 
plaintitr  had  acquired  title  by  limitation  to 
that  pert  of  sections  10,  8,  and  5  which  might 
be  south  of  the  fence.  The  appellant  Insist! 
that.  In  view  of  the  fact  that  he  had  the 
land  under  fence  and  showed  a  possessory 
title,  the  court  should  have  instructed  the 
jury  that  the  burden  of  showing  that  the  true 
line  is  Inside  appellant's  fence  was  on  the 
apiiellee. 

This  Is  not  to  be  confused  with  title  by  11ml- 
tetlo'n  to  this  strip  of  land,  for  we  have  seen 
that  appellant  had  none,  under  the  facts 
proven;  but  since  appellant  showed  that  he 
had  so  had  the  land  fenced  and  had  posses- 
sion thereof  since  1889,  would  the  prima 
facie  case  made  upon  showing  snch  posses- 
sory title  shift  the  burden  of  proof  to  the 
other  party  to  show  title  In  himself  to  the  dis- 
puted strip  of  land?  Appellant  Insista  that 
the  bnrden  would  so  shift,  and  bases  lUs 
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'         contention  on  Watklns  v.  Smith,  91  Tex.  691, 
j  45  8.  W.  560,  and  cases  therein  dted.    In  that 

I  case  Judge  Gaines  says: 

!  "We  are  thus  brought  to  the  question  wheth- 

]  er,  under  the  established  facts  of  this  case,  the 

plaintiff  was  entitled  to  recover  by  reason  of  hia 
possession  of  the  premises  at  the  time  of  de- 
fendant's entry.  In  Keys  v.  Mason,  44  Tex. 
140,  Chief  Justice  Moore  says:  'It  is  true  the 
possession  of  the  defendant  entitles  him  to  a 
judgment  against  the  plalntiS,  unless  the  latter 
shows  a  prima  facie  title.  He  does  this  when 
he  deraigns  title  from  the  sovereignty  of  the 
soil  down  to  himself,  or  if  be  shows  title  out 
of  the  government  and  subsequent  possession 
for  sufficient  length  of  time  to  toll  the  right  of 
entry,  or  merely  a  prior  possession  to  that  un- 
der which  the  defendant  claims  with  a  regular 
chain  of  title  connecting  himself  with  such  pos- 
session,' etc.  The  remark  as  to  prior  posses- 
sion was  made  merely  by  way  of  argument,  and 
is  a  dictum,  but  it  is  in  our  opinion  a  correct 
statement  of  the  rule.  The  rule  there  announc- 
ed has  been  frequently  applied  in  this  court. 
House  V.  Beavis,  89  Tex.  620  [35  S.  W.  1063) ; 
Dnren  v.  Strong,  53  Ter.  879;  Caplen  v. 
Drew,  64  Tex.  493 ;  Parker  v.  Railway,  71  Tex. 
133  [8  S.  W.  641];  Pacific  Kxpreas  Co.  t. 
Dunn,  81  Tex.  35  [10  S.  W.  702] ;'  Linard  x. 
Cros^land,  10  Tex.  402  [60  Am.  Dec.  213].  But 
it  is  ingeniously  argued  that  the  rule  is  not  ap- 
plicable to  a  case  where  the  defendant  enters 
without  actual  force  under  a  claim  of  right,  for 
the  reason  that  one  who  takes  possession  under 
claim  and  color  of  title  cannot  be  deemed  a 
naked  trespasser.  It  is  true  that  the  proposi- 
tion is  most  usually  announced  under  the  form 
that  prior  possession  is  prima  facie  evidence  of  ti- 
tle against  a  naked  trespasser  or  a  mere  intruder. 
But  we  have  been  cited  to  no  case,  nor  have  we 
found  any,  in  which  it  has  been  decided  that 
possession  is  not  evidence  of  title  against  aur 
wrongdoer.  It  is  not  a  rule  of  property,  it 
is  a  mere  rule  of  evidence,  and  is  founded  upon 
the  principle  that  since  ownership  is  a  usual 
concomitant  of  possession,  it  is  a  reasonable 
prima  facie  inference  that  the  possessor  of 
property  is  the  owner  of  such  property." 

So  it  may  be  taken  as  the  established  law 
of  tbis  state  that  when  one  presents  and 
proves  a  possessory  title  to  land,  he  would  be 
entitled  to  recover  on  the  strength  of  the 
prima  fade  case  so  made  out  Burke  v.  Brau- 
miUer,  150  S.  W.  206 ;  Adels  v.  Joseph,  148  S. 
W.  1154;  Teagarden  v.  Patten,  48  Tex.  Civ. 
App.  671,  107  S.  W.  912 ;  Austin  v.  Land  Co., 
107  S.  W.  1142;  Mumme  v.  McCloskey,  28 
Tex.  Civ.  App.  83,  66  S.  W.  853;  Lockett  v. 
Glenn  (Sup.)  63  S.  W.  482. 

Tbe  law  of  this  state  places  the  burden  of 
proof,  In  tresiwss  to  try  title,  on  tbe  party 
asserting  ownership  or  on  the  plaintiff,  and 
if  we  were  to  hold  that  mere  proof  of  posses- 
sion would  make  out  such  a  case  as  to  shift 
the  burden  of  proving  title  on  the  other 
party.  It  virtually  would  be  abrogating  the 
statute.  All  any  one  having  possession  of 
land  would  be  required  to  do  would  be  to 
show  that  fact  and  then,  although  plaintiff 
himself,  he  would  shift  tbe  burden  to  the 
other  party.  This  was  never  the  purpose  of 
our  law. 

A  prima  facte  case  Is  such  established  facts 
as  tbe  law  recognizes  as  being  sufficient  to 
overcome  the  inertia  of  the  court  .and  to 
authorize  affirmative  action  by  the  court,  In 
tbe  absence .  of  evidence  on  tbe  other  Me. 


Such  a  case,  and  only  snch  a  case.  Is  made  by 
proof  of  possession.  In  Gbamberlayne,  Mod. 
Law  of  Evidence,  vol.  2,  p.  1173,  {  992,  it  Is 
said  that: 

"A  ruling  that  such  prima  facie  case  has  been 
made  out  has  several  important  consequences: 
(1)  It  abifts  tbe  burden  of  evidence,  etc." 

But  in  tbe  first  part  of  the  section  just 
quoted  tbe  author's  meaning  is  made  plain. 
In  speaking  of  a  prima  fade  case,  it  is  said: 

"In  other  words,  it  covers  a  presentation  of 
evidence  such  as  will  warrant  the  judge,  in 
case  of  a  proposition  or  fact  within  his.  func- 
tion, in  announcing  as  a  matter  of  admioistra- 
tion  that,  until  further  evidence  is  produced, 
he  will  regard  the  fact  as  established,  or,  in 
case  of  a  proposition  within  the  decision  of  the 
I  jury,  in  ruling  that,  in  the  absence  of  further 
:  evidence,  tbe  jury  would  be  warranted  as  a 
matter  of  reason,  L  e.,  of  law,  in  feeling  that 
their  own  inertia  had  been  overcome  and  decid- 
ing in  accordance  with  the  case  submitted." 

But  "When  evidence  Is  introduced  to  rebut 
the  prima  facie  case  so  made  by  proof  of  pos- 
session, the  assumption  of  law  Is  functus 
officio  and  drops  out  of  sight"  16  Cyc.  p. 
1073.  The  inference  of  fact  which  has  been 
assumed  to  be  correct  continues  to  have  Us 
legal  weight  In  tbe  case  made,  but  no  more. 
The  gist  of  the  whole  matter  seems  to  be 
that  while  certain  facts  may,  when  uncon- 
tested, establish  a  prima  facie  case,  still  tbe 
very  moment  rebutting  testimony  is  introduc- 
ed, the  prima  facie  case  so  made  Is  destroyed, 
and  tbe  facts  which  went  to  establish  tbe  same 
are  only  of  value  In  so  far  as  they  may  have 
probative  force  along  with  other  facts  upon 
the  trial  of  tbe  case.  And  tbe  original  party 
having  the  burden  of  proof  would  still  have 
that  burden.  So  that,  while  appellant's  proof 
of  possession  made  out  a  prima  facie  case  of 
ownership  in  Mm,  and  In  the  absence  of  re- 
butting evidence  would  have  Justified  the 
court  In  rendering  judgment  for  him,  still 
when  such  rebutting  evidence  was  introduced, 
he  had  tbe  same  burden  of  proof  as  to  legal 
title  that  he  had  before  such  prima  facie 
case  was  made  out  by  proof  of  occupancy  and 
possession.  Tbe  burden  of  proof  did  not 
shift 

The  fifth  and  sixth  assignments  are  over- 
ruled. 

The  seventh  assignment  Is  overruled  he- 
cause  the  court's  charge  was  correct  as  far 
as  It  went;  but,  in  the  view  we  take  of  the 
case,  It  did  not  go  far  enough,  and  did  not 
cover  the  case  being  tried.  The  court  should 
give  a  charge  sufficiently  comprehensive  to 
embrace  the  whole  case,  and,  as  given,  the 
charge  In  this  case  only  covers  one  side  of 
tbe  case.  The  objection  Is  that  the  charge  Is 
Incorrect  We  do  not  think  so,  but  It  Is  In- 
complete, an  error  of  omission  rather  than 
one  of  commission. 

The  ninth  assignment  Is  sustained. 

"The  verdict  rendered  in  this  case  settled 
nothing,  and  was  wholly  insufficient  as  the  ba- 
sis of  a  judgment  which  would  settle  the  bound- 
ary issue."  Qovemment  Hill  Co.  v.  Mundy,  165 
S.  W.  80. 


Digitized  by 


Google 


278 


171  SOUTHWESTERN  BEPOBTEB 


(Tex. 


[II]  There  was  no  error  In  taxing  tbe  costs 
against  appellant,  because  In  his  pleadings 
the  defendant  admitted  that  appellant  own- 
ed sections  59  and  61,  which  Is  equivalent  to 
a  disclaimer  of  any  Interest  In  these  surreys 
on  part  of  appellee.  And  tf  AlUson  In  fact 
owned  a  strip  of  land  inside  Fields'  fence  and 
the  jury  Intended  to  give  It  to  him,  that  is  a 
recovery  by  him  which  would  carry  with  it 
the  costs.  Appellant  was  properly  taxed 
with  the  costs,  and  the  tenth  assignment  is 
overruled. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


GALVESTON  DRX  GOODS  CO.  v.  MITCH- 
ELL et  al.     (No.  5333.) 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Nov.  26.  1914.) 
Venub  (I  22*)— Pbivtubq»— <3oTJNTr  of  Doia- 

ciLE— Joinder  op  Pabtieb  and  Causes. 
Defendant  W.,  who  alone  owed  plaintiff  on 
a  note,  not  being  a  necessary  party  to  the  sole 
cause  of  action  asserted  against  defendant  G. 
for  money  which  had  come  into  its  hands  for 
the  benefit  of  plaintiff,  though  it  had  received  it 
by  virtue  of  an  arrangement  with  W.  that  it 
should  pay  it  to  plaintiff.  Joinder  of  W.  as  de- 
fendant did  not  deprive  G.  of  right  to  assert 
its  privilege  of  being  sued  in  the  county  of  its 
domicile. 

[Ed.  Note. — For  other  cases,  see  Venne.  C!ent 
Dig.  it  36-37;   Dec  Dig.  {  22.*] 

Appeal  from  Hidalgo  County  Court;  James 
H.  Edwards,  Judge. 

Action .  by  the  Planters'  State  Guaranty 
Bank  against  T.  W.  Mitchell  and  another. 
Judgment  for  plaintiff,  and  defendant  Gal- 
veston Dry  Goods  Company  appeals.  Affirm- 
ed in  part,  and  in  part  reversed,  with  in- 
structioius. 

Claude  Pollard  and  E.  H.  Crenshaw,  Jr., 
both  of  Klngsville,  and  I.  Lovenberg,  Jr., 
of  Galveston,  for  appellant.  Bobt  J.  Smith, 
of  Mercedes,  for  appellees. 

MOUBSUND,  J.  The  Planters'  State 
Guaranty  Bank  sued  T.  W.  Mitchell  and 
the  Galveston  Dry  Goods  Company,  alleging: 
That  May  20,  1913,  said  Mitchell  executed 
and  delivered  to  E.  R.  Edwards  ills  promia- 
sory  note  for  $214.30,  which  was  on  the  same 
day,  for  a  valuable  consideration,  sold  and 
transferred  to  plaintiff;  that  subsequently, 
in  the  year  1913,  the  Galveston  Dry  Goods 
Company  collected  $3,000  upon  a  fire  insur- 
ance policy  in  flavor  of  said  Mitchell,  upon 
the  promise  and  agreement  of  said  company 
to  distribute  said  sum  pro  rata  among  cer- 
tain creditors  of  said  Mitchell;  that  plaintiff 
was  designated  as  one  of  said  creditors  un- 
der the  description  "Mercedes  Bank,"  or  "the 
bank  at  Mercedes,"  and  plaintiff  was  there- 
upon inunedlately  notified  by  Mitchell  of 
said  arrangement,  and  plaintiff  thereupon 
acquiesced  in  said  arrangement  and  agreed 
thereto,  it  being  understood  and  agreed  that 


claims  aggregating  $3,9(X)  should  share  in 
such  distribution,  each  to  the  extent  of  80 
per  cent,  of  its  amount ;  that  said  company, 
in  disregard  of  such  agreement  and  arrange- 
ment, distributed  said  fund  without  paying 
plaintiff  anything,  or  at  least  so  advised 
plaintiff,  and  now  refuses  to  account  to  plain- 
tiff for  any  part  thereof.  Plaintiff  prayed 
that  it  have  Judgment  for  its  debt,  interest, 
and  attorney's  fees. 

Mitchell  answered,  by  alleging  the  same 
agreement  with  the  Galveston  Dry  Goods 
Company  set  up  by  plaintiff;  that  plaintiff 
had  agreed  to  such  arrangement,  an^  to  ac- 
cept its  proportionate  part  of  its  debt  in  full 
settlement  of  its  claim  against  Mitdiell; 
that  said  company  bad  informed  him  that  it 
bad  distributed  the  fund  as  agreed ;  end  he 
therefore  averred  that  plaintiff  had  been 
paid  by  said  company  80  per  cent  of  its 
claim.  He  prayed  that  plaintiff  take  noth- 
ing by  its  suit 

The  Galveston  Dry  Goods  Company  filed 
a  plea  of  privilege  to  be  sued  In  Galveston 
county.  Its  answer  consisted  of  a  general 
demurrer,  two  special  exceptions,  and  de- 
nials sufficient  to  put  in  issue  all  allegations 
in  the  petition  except  that  it  collected  the 
$3,000  and  greed  to  distribute  pro  rata  among 
certain  creditors  of  Mitchell.  It  specially 
denied  that  plaintiff  was  designated  as  one 
of  said  creditors,  either  by  its  proper  name, 
or  as  the  Mercedes  Bank,  or  as  the  bank  at 
Mercedes,  and  that  it  was  directed  by  Mitch- 
ell to  pay  any  part  of  said  sum  to  plain- 
tiff, and  alleged  that  it  distributed  the  fund 
among  the  creditors  listed  by  Mitchell,  with 
the  exception  of  one  creditor,  William  D. 
Cleveland  &  Sons,  who  refused  to  accept 
their  pro  rata,  amounting  to  $20L06,  and 
thereupon  it  paid  said  sum  to  Mitchell. 

The  plea  of  privilege  and  exceptions  were 
overruled,  and  upon  a  trial  before  the  court 
Judgment  was  tendered  in  favor  of  plaintiff 
against  both  defendants  for  $177.15.  The 
Galveston  Dry  Goods  Company  appealed. 

It  is  contended  that  the  plea  of  privilege 
should  have  been  sustained ;  also  that  spe- 
cial exceptions  should  have  been  sustained, 
which  set  np  that  the  petition  shows  a  mis- 
Joinder  of  parties  and  causes  of  action,  in 
that  the  cause  of  action  by  plaintiff  against 
Mitchell  is  wholly  severable  and  distinct 
from  and  independent  of  the  cause  of  ac- 
tion as  alleged  against  the  company,  and 
that  therefore  the  county  court  of  Hidalgo 
county  did  not  have  Jurisdiction  to  try  said 
cause  as  between  plaintiff  and  the  company, 
a  resident  of  Galveston  county. 

The  only  cause  of  action  which  the  bank 
had  against  Mitchell  was  that  upon  the 
promissory  note.  The  Galveston  Dry  Goods 
Company  was  not  responsible  as  a  maker, 
indorser,  or  guarantor  of  the  promissory  note. 
The  cause  of  action  asserted  against  the 
Galveston  Dry  Goods  Company  was  for  mon- 
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67  whldi  bad  come  Into  Its  hands  for  the 
benefit  of  tbe  bank.  It  had  received  this 
money  by  virtne  of  an  arrangement  with 
^tchell;  bat,  in  order  to  recover,  It  was 
only  necessary  for  the  bank  to  show  that 
tbe  Dry  Goods  Ck>mpany  had  received  a  snm 
of  money  upon  the  agreement  to  pay  the 
same  to  the  bank.  Mitchell  was  not  a  nec- 
essary party  to  a  suit  of  that  kind. 

We  therefore  conclude  that,  upon  the  cause 
of  action  asserted  against  the  Galveston  Dry 
Goods  Ck>mpany,  the  latter  was  entitled  to 
be  sued  in  the  county  of  Its  domicile;  it 
having  been  shown  that  the  dry  goods  com- 
pany was  a  corporation  whose  principal  office 
was  Bituated  in  Galveston  county,  Tex.,  that 
It  had  no  agent  or  representative  in  Hidalgo 
county,  that  the  cause  of  action  did  not 
arise  in  Hidalgo  county,  and  that  It  had  not 
promised  to  pay  the  money  in  said  ooimty. 
Tbe  privilege  to  be  sued  in  the  county  of 
tbe  domicile  is  a  valuable  one,  and  litigants 
cannot  be  deprived  thereof  by  the  joinder  of 
causes  of  action  which  are  separate  and  dis- 
tinct. Thomas  v.  Walsh,  44  Tex.  160;  Mo- 
Daniel  V.  Chinski,  23  Tex.  Civ.  App.  504, 
57  S.  W.  922 ;  Williams  v.  Bobinson,  63  Tex. 
676;  First  State  Bank  of  Flatonla  v.  Valenta 
et  ■!.,  33  Tex.  Civ.  App.  108,  75  &  W.  1087 ; 
Hartford  Fire  Ins.  Co.  v.  City  of  Houston, 
102  Tex.  317,  116  S.  W.  36;  Behrens  Drug 
Co.  V.  Hamilton,  45  S.  W.  622;  Lumpkin  v. 
Blewltt,  111  S.  W.  1072;  Moorhouse  v.  King 
County  Land  *  Cattle  Co.  et  al.,  139  8.  W. 
883 ;  Stephens  v.  First  Nat  Bank,  146  S.  W. 
620;  Ft  Worth  Horse  &  Mule  Market  v. 
Smith,  149  S.  W.  200. 

As  between  the  bank  and  the  defendant 
Mitchell,  the  Judgment  appealed  from  is  af- 
firmed; but  as  between  the  bank  and  the 
Galveston  Dry  Goods  Company,  it  is  revers- 
ed, with  instructions  to  sustain  the  plea  of 
privilege  and  dismiss  that  part  of  the  case. 

Affirmed  in  part  and  in  part  reversed,  with 
Instructions. 


SOTO  et  aL  V.  STATE.    (No.  411.) 

(Conrt  of  Civil  Appeals  of  Texas.     £1  Paso. 

Nov.  25,  1914.    Rehearing  Denied 

Dec.  10,  1914.) 

1.  Ihtoxicatino  LiqcoBS  (I  274*)— Disobdkb- 
i,T  House— NtnsANOE — Abatement— What 
CoNtrrrru'i'Bs- ILLEQAL  Salx  of  Liqvob. 
Pen.  Code  1911,  art  496,  defines  a  "dis- 
orderly bouse"  as  one  where  spirituous,  vinous, 
or  malt  liquors  are  sold  or  kept  for  sale,  with- 
out a  license.  Article  603  provides  that  ha- 
bitual, actual,  threatened,  or  contemplated  use 
of  any  premises  to  keep  a  disorderly  house  shall 
be  enjoined.  Beld,  that  a  petition  alleging  de- 
fendants' possession  and  control  of  a  house 
commonly  imown  as  the  "Ureka  Club  and  Socor- 
ro Mutna  Mexicans,"  and  that  defendants  were 
habitually  using  the  premises  as  a  disorderly 
bonse,  and  contemplate  continuing  such  use  in 
that  therein  spirituous,  vinous,  and  malt  liquors 
were  sold  in  quantities  of  one  gallon  and  less, 
to  be  dmnk  on  tbe  premises,  and  so  kept  for 
sale  without  a  license  to  retail  such  liquor, 
and  that   there   was  no  person  or  corporation 


having  a  license  nnder  the  law  to  retail  liqoor 
on  the  premises,  was  sufficient  to  justify  an  in- 
junction against  the  maintenancfe  of  the  place. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  410 ;  Dec.  Dig.  f  274.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Disorderly  House.] 

2.  PLEADIKO  (§  35*)— SX7BFI.USAOE. 

Where  suit  was  instituted  in  the  name  of 
the  state  to  enjoin  the  keeping  of  an  alleged  dis- 
orderly house,  used  for  the  sale  of  liquors, 
against  three  persons  as  individuals,  averments 
of  the  petition  that  the  alleged  house  was  known 
as  the  "Ureka  Club  and  Socorro  Mutua  Mexi- 
cana"  were  superSuous,  and  did  not  show  that 
defendants  were  dispensing  liquor  to  members 
of  a  bona  fide  club  under  circumstances  dispens- 
ing with  the  necessity  of  a  license. 

[£d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  76-^0 ;    Dec  Dig.  f  35.*] 

3.  Inioxicatinq  Liqdobs  ({  260*)— Wbomq- 
FttL  Sale  —  Clubs  —  "Pkbsom  Enoaoed  m 

SELLINO  LlQUOB." 

While  a  bona  fide  club  situated  in  a  district 
where  liquor  may  lawfully  be  sold,  organized  for 
purposes  sanctioned  by  law,  and  selling  liquor 
to  its  members,  and  not  to  tiie  public  as  a  mere 
incident  to  its  organization  and  without  profit, 
is  not  engaged  in  the  occupation  or  business  of 
selling  intoxicating  liquors,  under  the  laws  of 
the  state,  and  cannot  be  enjoined  under  Penal 
Code  1011,  arts.  406,  603,  providing  for  injunc- 
tion against  houses  where  liquor  is  illegally  sold 
as  disorderly  houses,  yet  such  protection  does 
not  extend  to  clubs  not  organized  in  good  faith 
for  purposes  authorized  by  law  but  merely  as  a 
subterfuge  to  evade  the  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  399;    Dec.  Dig.  §  260.*] 

4.  Intoxicatinq  LiquoBS  (§  274*)— Nuisance 
—Preliminary  Injunction— Pbateb. 

Where,  in  a  suit  to  enjoin  a  liquor  nuisance 
as  a  disorderly  house,  the  petition  prayed  an  in- 
junction restraininjf  defendants  from  using  tbe 
premises  to  sell  spirituous,  etc.,  liquors,  and 
from  keeping  for  sale  therein  such  liquors  and 
from  selling  tbe  same  on  the  premises,  it  was 
sufficient  to  justify  the  issuance  of  a  prelim- 
inary injunction. 

[Ed.  Note.— For  other  caseis,  see  Intoxicating 
Liquors,  Cent  Dig.  g  410;    Dec.  Dig.  {  274.*] 

5.  Injunction  (I  143*)  —  Preuuinaby  In- 
junction—Ex Pabte  Issuance— Restbain- 
INQ  Oboeb. 

A  preliminary  injunction  should  not  ordi- 
narily be  granted  without  notice;  the  status 
quo  being  maintained  in  the  meantime  by  the 
issuance  of  a  restraining  order. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  315;   Dec.  Dig.  |  143.*] 

6.  Intoxicatino  Liquobs  ((  274*)— Nuisance 
—Injunction— I'etition-vebification. 

Under  Pen.  Code  1911,  art.  505,  providing 
that  the  procedure  to  enjoin  the  maintenance 
of  a  liquor  nuisance  as  a  disorderly  house  shall 
be  the  same  as  in  other  suits  for  injunction,  as 
near  as  may  be,  except  that  the  petition  need 
not  be  verifiedj  a  verified  petition  is  not  neces- 
sary to  a  preliminary  injunction  in  such  cases. 
[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  410;    Dec.  Dig.  §  274.*] 

7.  Intoxicatino  Liquobs  (S  277*)— Wbono- 
FUL  Sale  —  Injunction  —  "Dibobdbbly 
House." 

Under  Pen.  Code  1911,  art.  406,  defining 
a  "disorderly  house"  to  be  any  house  in  whicn 
liquors  are  sold  or  kept  for  sale  without  a 
license,  and  article  503,  providing  that  the  ha- 
bitual use  of  premises  for  the  keeping  of  a  dis- 
orderly house  shall  be  enjoined,  etc.,  an  injnnc- 
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tion  restraining  defendants  from  selling  or  keep- 
ing for  sale  spirituous,  etc.,  liquors  on  the  prem- 
ises, was  too  broad;  the  court  being  only  au- 
thorized to  restrain  defendants'  use  of  the  house 
for  the  sale  of  liquor  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
r.i(Iuors,  Cent.  Dig.  {  413;   Dec.  Dig.  {  277.*] 

8.  Costs  (§  238*)— Costs  of  APPEAi/-SuccB8a- 

FUI,  PABTY— MODIFICATION  OF  JUDGMENT. 

While  ordinarily,  on  the  reformation  and 
affirmance  of  a  judgment  on  appeal,  the  costs 
are  taxed  agRiinst  the  appellee,  yet  they  may 
be  taxed  against  the  appellant  for  cause,  and 
will  be  so  taxed  where  the  objectionable  feature 
would  doubtless  have  been  corrected  by  the  trial 
court  had  its  attention  been  called  thereto. 

['Ed.  Note. — For  other  cases,  see  Costa,  Cent. 
Dig.  f$  908-919;    Dec.  Dig.  {  238.*] 

Appeal  from  District  Court,  El  Paao  Coun- 
ty ;   Dan  M.  Jackson,  Judge. 

Suit  by  the  State  against  Miguel  Soto  and 
others.  Decree  for  complainant,  and  defend- 
ants appeal.    Reformed  and  affirmed. 

Goldwell  &  Sweeney,  of  El  Paso,  for  appe- 
lant W.  W.  Brldgers,  of  El  Paso,  DIst  Atty., 
for  the  State. 

HIGGINS,  J.  The  state  of  Texas  by  its 
district  attorney  filed  suit  against  Miguel 
Soto,  R.  Salazar,  and  A.  P.  Brunswick,  alleg- 
ing: That  they  were  In  possession  and  con- 
trol of  a  house  In  the  city  of  El  Paso,  the 
said  place  being  commonly  known  as  the 
"Ureka  Club  and  Socorro  Mutua  Mexlcana," 
which  purports  to  have  its  headquarters  and 
place  of  business  in  said  house.  That  de- 
fendants have  been  habitually  using  said 
premises  as  a  disorderly  house,  and  threaten 
and  contemplate  continuing  to  so  use  same; 
that  said  premises  is  a  disorderly  house  In 
this:  That  therein  spirituous,  vinous,  and 
malt  liquors  were  sold  in  quantities  of  one 
gallon  and  less  to  be  drunk  on  the  premises 
and  so  kept  for  sale,  without  defendants  hav- 
ing first  obtained  a  license  under  the  laws  of 
this  state  to  retail  such  liquors,  and  there  is 
no  person  or  corporation  having  a  license  un- 
der the  law  to  retail  liquor  on  said  premises. 
An  Injunction  was  prayed  restraining  defend- 
ants from  using  said  premises  for  the  pur- 
pose of  selling  spirituous,  vinous,  or  malt  liq- 
uors and  from  keeping  for  sale  therein  such 
liquors  and  from  selling  same  on  said  prem- 
ises. Upon  an  ex  parte  hearing  a  temporary 
injunction  was  ordered  issued  In  all  things  as 
prayed  for,  such  injunction  to  be  subject  to 
the  further  order  of  the  court  From  this 
order  this  appeal  is  prosecuted. 

[1]  Article  496,  Penal  Code,  defines  a  "dis- 
orderly house"  to  be  "any  house  In  which 
spirituous,  vinous  or  malt  liquors  are  sold  or 
kept  for  sale,  without  first  having  obtained 
a  license  under  the  laws  df  this  state  to  re- 
tail such  liquors."  Article  503,  Penal  Code, 
provides  that: 

."The  habitual,  actual,  threatened  or  contem- 
plated use  of  any  premises,  place,  bnilding  or 
part  thereof,  for  the  purpose  of  keeping  •  •  • 
a  disorderly  house,  shall  be  enjoined  at  the  suit 
of  either  the  state  or  any  citizen  thereof." 


And  by  article  606  of  the  Penal  Code  it  is 
provided  that  the  procedure  In  such  cases 
shall  be  tlie  same  as  in  other  suits  for  In- 
junction, as  near  as  may  be,  except  that  the 
petition  need  not  be  verified. 

The  facts  alleged  relating  to  the  past  and 
threatened  and  contemplated  use  of  the  house 
plainly  show  that  such  use  is  for  purposes 
which  bring  It  clearly  within  the  definition  (rf 
a  disorderly  house  as  defined  above. 

There  are  no  fiicts  stated  in  the  petition 
from  which  it  might  be  reasonably  deduced — 
under  other  sni^osable  facts  connected  with 
the  subject — ^that  the  defendants  were  dis- 
pensing liquors  to  members  of  a  bona  fide 
dub  nnder  circumstances  which  dispensed 
with  the  necessity  of  a  Ucense. 

[2,  3]  The  snit  is  ag&inst  Soto,  Salazar  and 
Brunswick  as  individuals,  and  the  averments 
that  the  alleged  disorderly  house  is  known  as 
the  Ureka  Club  and  Socorro  Mutua  Mexl- 
cana, etc.,  are  wholly  superfluous.  In  this 
connection,  It  may  be  remarked  that  while  a 
bona  fide  club,  situated  In  a  precinct,  city,  or 
town  where  liquor  may  be  lawfully  sold,  or- 
ganized for  purposes  permitted  and  sanction- 
ed by  law,  and  which,  as  a  mere  Incident  to 
Its  orgranlzation  and  without  profit  furnished 
liquor  to  its  members  and  not  to  the  public 
generally.  Is  not  a  person,  under  the  laws 
of  this  state,  engaged  In  the  occupation  or 
business  of  selling  intoxicating  liquors  and 
cannot  be  enjoined  under  the  provisions  of 
the  law  here  considered,  but  In  respect  to 
clubs  not  organized  in  good  faith  for  pur- 
poses authorized  by  law,  but  merely  as  sldfts, 
shields,  or  subterfuges,  such  sales  would  not 
be  permitted,  and  under  such  circumstances 
they  would  and  should  tie  held  to  be  disor- 
derly houses  and  as  such  may  be  enjoined. 
State  of  Texas  v.  Duke,  104  Tex.  355,  137 
S.  W.  654,  188  S.  W.  385;  Adams  v.  State, 
(Cr.  App.)  145  S.  W.  940. 

The  allegations  of  the  petition  are  not  sub- 
ject to  the  objection  that  they  lack  the  direct- 
ness, certainty,  and  particularity  required  in 
petitions  for  Injunction. 

[4]  The  fifth  assignmMit  complains  of  the 
Issuance  of  a  preliminary  injunction  upon  the 
ground  that  it  was  not  prayed  for.  The 
prayer  In  tUs  respect  was  not  as  certain  as 
it  should  have  been,  but,  considered  as  a 
whole.  It  sufficiently  appears  that  a  prelim- 
inary injunction  was  being  sought 

[S]  Error  Is  also  assigned  to  the  action  of 
the  court  In  granting  the  injunction  without 
notice  to  the  defendants.  This  was  a  matter 
within  the  discretion  of  the  trial  court,  and, 
no  abuse  of  this  discretion  being  apparent,  Its 
action  in  so  doing  Is  not  reversible.  Couimla- 
sioners,  etc.,  v.  Nichols,  142  S.  W.  87;  Hol- 
bein V.  De  La  Garza,  126  S.  W.  42. 

In  this  connection,  however,  it  Is  desired 
to  express  our  disapproval  of  the  practice  of 
granting  temporary  injunctions  without  no- 
tice. 
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In  Bolbdn  ▼.  De  La  Garza,  126  S.  W,  42, 
It  is  said: 

"As  to  the  issuance  of  tlic  prohibitory  injunc- 
tion without  notice,  much  must  be  left  to  the 
sound  discretion  of  the  judge.  Article  2994,  Ite- 
Yised  Statutes  [1890],  provides:  'Upon  applica- 
tion for  any  writ  of  injunction,  if  it  appears  to 
the  judge  that  delay  will  not  prove  injurious  to 
either  par^  and  that  justice  may  be  subserved 
thereby,  lie  may  cause  notice  of  such  applica- 
tion to  be  served  upon  the  opposite  party,  his 
agent  or  attorney,  in  such  manner  as  he  may 
direct,  and  fix  a  time  and  place  for  the  hearing 
of  such  application.'  The  petition  in  this  case, 
we  think,  discloses  no  reason  why  notice  should 
not  have  been  given  before  the  issuance  of  a 
writ  so  sweeping  in  its  character  as  was  ordered 
in  this  case.  'Audi  alteran  partem'  is  one  of  the 
maxims  of  the  old  civil  law,  and  the  doctrine 
that  a  man  should  not  be  condemned  without  a 
bearing  is  not  only  the  instinct  of  justice,  but 
this  spirit  breathes  throiwh  the  whole  system  of 
common  law  and  specially  through  our  system 
of  equity,  as  distinguished  from  law,  which 
seeks  to  temper  the  harshness  of  the  common 
law  and  bring  it  more  in  harmony  with  the  prin- 
ciples of  abstract  justice.  It  is  rarely,  under 
our  equity  procedure  in  regard  to  the  issuance 
of  injunctions,  that  it  becomes  necessary  to  issue 
a  temporary  writ  of  injunction,  even  a  merely 
prohibitory  writ,  without  a  hearing.  If  it  «!>• 
pears  necessary  from  the  aliegations  of  the  peti- 
tion that  a  defendant  be  sto'pped  at  once  and 
without  the  delay  necessary  to  give  notice  and 
an  opportunity  to  be  heard,  a  temporary  re- 
straining order  may  in  all  cases  be  issued  com- 
pelling immediate  cessation  of  the  threatened 
injury  until  such  time  as  may  be  reasonably 
xequired  to  allow  the  defendant  to  present  his 
side  of  the  case,  which  may  change  the  whole 
aspect  of  the  controversy.  If  it  be  said,  in  an- 
swer, that  a  defendant  may  ohviate  this  di£S- 
culty  by  a  motion  to  dissolve,  wherein  he  may 
fully  present  his  objections  to  the  issuance  of 
the  writ,  the  reply  is  apt  and  conclusive  that, 
under  the  peculiar  rule  adopted  by  the  legisla- 
ture allowing  appeals  from  an  order  granting 
a  temporary  injunction,  but  not  to  an  order 
refusing  to  vacate  on  motion  to  dissolve,  a  de- 
fendant would  ordinarily  lose,  by  lapse  of  time, 
his  right  to  appeal  from  the  order  granting  an 
injunction  if  he  delayed  until  his  motion  to 
dissolve  could  be  heard.  It  is,  we  think,  a  se- 
rious omission  in  the  law  on  this  subject  that 
no  appeal  is  given  from  an  order  overruling  a 
motion  to  dissolve." 

Again,  Id  Holman  t.  Cowden,  158  8.  W. 
571.  it  Is  said: 

"Appellant  also  makes  objection  to  the  order 
granting  the  injunction,  on  the  ground  that  it 
was  granted  without  notice.  As  we  have  taken 
occasion  to  say  several  times,  while  the  district 
judge  had  the  power  to  grant  an  injunction 
without  notice  to  the  other  party,  it  is  only  in 
the  rarest  cases  that  it  is  proper  to  do  so.  In 
every  conceivable  case,  no  matter  how  pressing 
the  emergency,  a  temporary  restraining  order 
(well  known  in  our  practice  as  distinguished 
from  a  temporary  injunction),  restraining  the 
defendant  and  preserving  the  status  until  such 
time  as  the  application  for  temporary  injunc- 
tion can  be  heard  after  notice  to  the  defendant, 
is  all  that  is  necessary.  In  this  way  both  par- 
ties can  be  heard  before  passing  upon  the  ap- 
plication, and  many  times  a  serious  mistake 
avoided.  In  addition,  in  case  of  an  appeal,  the 
appellate  court  will  have  something  more  before 
it  tlian  the  naked  ex  parte  allpKations  of  the 
petition.  There  can  be  no  possible  objection  to 
the  coarse  here  suggested:  and,  in  the  interest 
of  justice,  it  is  earnestly  to  be  desired  that 
trial  judges  would  adopt  this  course." 

We  concur  in  the  remarks  quoted  and  trust 
the    trial  Judges  in  this  Supreme  Judicial 


District  will  observe  the  rule  of  practice 
there  clearly  shown  to  t>e  proper  and  desir- 
able. It  will  accord  much  better  with  the 
spirit  of  our  jurisprudence,  which  contem- 
plates an  opportunity  to  be  heard  before  de- 
termining one's  rights.  Serious  mistakes 
will  often  be  avoided,  and  no  doubt  many  ap- 
peals from  the  issuance  of  preliminary  in- 
junction will  be  obviated.  The  great  num- 
ber of  appeals  from  orders  of  this  nature  Is 
in  large  measure  due,  we  think,  to  the  prac- 
tice of  making  such  orders  upon  ex  parte 
hearing. '  The  distinction  between  a  tempora- 
ry injunction  and  a  restraining  order,  effec- 
tive only  pending  notice  and  bearing,  of  the 
application  for  a  temporary  injunction,  is 
clearly  stated  in  Rlgglns  v.  Thompson,  96 
Tex.  154,  71  S.  W.  14.  See,  also,  upon  the 
subject,  Hartzog  v.  Seegar  Coal  Co.,  163  S. 
W.  1055 ;  McWiUlams  t.  Commissioners,  etc., 
153  S.  W.  368 ;  Ex  parte  Zuccaro  (Sup.)  163 
S.  W.  579 ;   Cole  v.  Forto,  158  S.  W.  350. 

The  Ureka  Club  and  Socorro  Mutua  Mexi- 
cana  are  not  necessary  parties.  As  pointed 
out  above,  the  averments  in  regard  thereto 
may  all  be  regarded  as  surplusage. 

[61  Under  article  606,  above  noted,  it  was 
not  necessary  that  the  petition  in  this  case 
should  be  verified  In  order  to  authorize  the 
Issuance  of  a  preliminary  injunction. 

[7]  What  has  been  said  disposes  of  all  as- 
signments, except  the  tenth,  which  Is  to  the 
effect  that  the  court  erred  in  enjoining  de- 
fendants from  selling  or  keeping  for  sale 
spirituous,  vlnoius,  and  malt  liquors  on  the 
premises,  because  under  the  law  an  injunc- 
tion was  only  authorised  to  restrain  the 
keeping  of  a  disorderly  house,  i.  e.,  a  house 
for  the  sale  of  liquor  without  a  license; 
whereas,  the  injunction  actually  issued  re- 
strains the  defendants  from  using  the  prem- 
ises for  selling  liquor  even  if  they  had  or 
should  procure  a  license. 

An  inspection  of  the  Judge's  flat  and  in- 
junction issued  thereon  discloses  that  It  is 
subject  to  the  further  order  of  the  court, 
and,  if  it  should  be  brought  to  the  attention 
of  the  lower  court  that  defendants  had  a  li- 
cense, the  Injunction  would  doubtless  be  dis- 
solved. It  Is  perhaps  true,  however,  that  the 
injunction  granted  is  too  broad  and  compre- 
hensive in  Its  scope,  and  the  order  of  the 
lower  court  will  therefore  be  reformed  so  as 
to  meet  the  objection  noted. 

[S]  Ordinarily,  upon  the  reformation  and 
affirmance  of  a  Judgment,  the  costs  are  tax- 
ed against  the  appellee.  Brown  v.  Mont- 
gomery, 19  Tex.  Civ.  App.  548,  47  S.  W. 
803;  Clark  v.  Cyclone,  etc.,  22  Tex.  Civ. 
App.  41,  54  S.  W.  392.  But  for  cause,  the 
same  may  be  taxed  against  the  appellants, 
and,  had  this  objectionable  feature  of  the 
order  been  of  any  Importance  to  appellants' 
rights,  the  lower  court  would  doubtless  have 
corrected  it,  if  its  attention  had  been  direct- 
ed thereto.  This  appellants  have  not  done. 
The  costs  will  therefore  be  taxed  against 
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them.    See  cases  dted  4  Eocy.  Dls.  ot  Texas 
Reports,  pp.  1017,  1018. 
Reformed  and  affirmed. 


JOHNSTON  et  al.  ▼.  ROOKHOLD.  ' 

(No.  7226.) 

(Court  of  CHtU  Appeals  of  Texas.    Dallas. 

Not.  28,  1914.) 

Husband  and  Wifk  (J  274*)  —  CJomroTnTT 

Pkopebtt  —  Rights  of  SuBviviHa  Ohil- 

DBEN— LlABILITy  FOB  DEBTB. 

Where  a  widow  continued  to  live  on  com- 
munity property,  which  was  the  homestead,  aft- 
er the  death  of  her  husband,  the  interest  of  the 
children  therein  was  subject  to  her  homestead, 
and  BO  long  as  that  existed  the  children  could 
claim  no  homestead  rights,  and  their  interests 
were  therefore  subject  to  sale  on  execution. 

FEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig,  H  1026-1031;  Dec  Dig.  { 
274.*] 

Appeal  from  District  Court,  DaUas  County ; 
Kenneth.  Foree,  Judge. 

Action  by  Hammon  Johnston  and  others 
against  Alfred  Rockhold.  Judgment  for  de- 
fendant and  plaintiffs  appeal.     Affirmed. 

J.  C.  Patton  and  Lee  Richardson,  both  of 
Dallas,  for  appellants.  Cockrell,  Gray  &  Mc- 
Brlde  and  Tarlton  Morrow,  all  of  Dallas, 
for  appellee. 

RAINEY,  a  J.  This  is  an  action  of  tres- 
pass to  try  tiUe,  brought  by  appellants 
against  appellee  for  »/ia  of  117%  acres  of 
land  situated  in  DaUas  county,  Tex.  De- 
fendant answered  by  general  demurrer  and 
plea  of  not  guilty.  A  trial  resulted  in  a  ver- 
dict and  judgment  for  appellee,  and  appel- 
lants appeal. 

The  appellants  claim  the  land  as  their 
homestead.  Appellee  claims  the  land  under 
sheria  deeds  In  pursuance  of  execution  sales 
of  said  «/i2  Interest  by  yirtue  of  Judgments 
against  the  appellants.  The  facts  are  that  in 
October,  1904,  T.  J.  Johnston  died,  leaving  a 
wife  and  six  children;  the  appellants  being 
three  of  them.  Said  T.  J.  Johnston  owned 
117%  acres  of  land,  which  was  the  home- 
stead of  himself  and  wife.  At  his  death  the 
appellants  were  living  on  the  land  with  him. 
One  of  them  had  rented  the  place  for  1904, 
and  moved  off  at  the  end  of  the  year.  The 
other  two  of  the  appellants  lived  on  the  place 
one  or  two  years  as  tenants  of  their  mother, 
who  occupied  it  as  her  homestead.  In  1910 
the  First  National  Bank  of  Mesquite,  Tex., 
recovered  judgment  against  each  of  the  ap- 
pellants, they  being  of  age,  executions  Issu- 
ed thereon,  and  levied  on  the  Interest  of  each 
appellant  Same  was  sold,  and  deeds  made 
to  said  bank;  said  bank  conveying  to  ap- 
pellee. The  mother  of  appellants,  Sarah 
Johnston,  would  not  let  appellants  stay  on 
the  land,  and  they  never  occupied  it  after 
their  father  died,  except  as  above  stated. 
They  each  testify  that  their  mother  would 


not  permit  tbem  to  live  on  the  land  is  the 
reason  they  did  not  occupy  it,  and  that  as 
soon  as  they  could  they  intended  to  move  on 
it  and  occupy  it  as  their  homestead;  that 
they  each  had  that  Intention  since  they  left 
the  place,  whldi  Intention  had  never  been 
abandoned. 

The  117%  acres  of  land  was  community 
property  of  T.   J.   Johnston  and  wife.     At 
his  death  the  title  to  his  one-half  of  the  land 
vested  in  his  children,  subject  to  the  home- 
stead Interest  of  the  wife,  so  long  as  she 
might  live  and  so  long  as  she  saw  proper  to 
use  It  as  such.     She  did  use  it  as  a  home- 
stead until  after  the  Interest  of  appellants 
was  sold  under  execution.     No  homestead 
right  ever  attached  to  appellants  In  the  land, 
for  the  reason  that  they  could  not  claim  such 
homestead  right  so  long  as  their  mother  con- 
tinued to  use  and  occupy  It  for  homestead 
purposes.     Their  interest  in  the  land  under 
the  circumstances  was  liable  to  execution  and 
sale  for  the  payment  of  their  debts,  subject 
to  the  homestead  rights  of  Sarah  Johnston, 
the  mother,  and  the  sales  made  of  their  in- 
terests by   virtue  of  the  bank's  Judgment 
against  them  divested  them  of  any  title  to 
the  land.    Hampton  v.  Gilllland,  23  Tex.  Civ. 
App.  87,  56  S.  W.  572;    Lioessln  v.  Washing- 
ton, 28  Tex.  Civ.  App.   515,   67  S.   W.  990. 

The  Judgment  is  affirmed. 


SAN  ANTONIO  &  A.  P.  RT.  CO.  ▼.  SMITH. 

(No.  6329.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  11,  1914.     Rehearing  Denied 

Dec  16,  1914.) 

1.  Tboveb  and  Conversion  (i  8*)— Acts  CJon- 

BTTTUTINO  CONVEBSION. 

Where  possesBion  of  personalty  was  law- 
fully obtained  by  defendant,  and  no  demand  was 
made  by  plaintiff  for  the  property,  there  was  no 
conversion,  unless  possession  was  obtained  on 
condition  that  payment  would  be  made  for  it. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  I  8.*] 

2.  Tboveb  and  Convebsion  (i  44*)— Measotub 
OF  Dauaoes. 

The  measure  of  damages  for  conversion  is 
the  market  value  of  the  property  at  the  time  and 
place  of  conversion,  with  interest  thereon  to 
the  time  of  trlaL 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  Sf  260,  261 ;  Dec  Dig.  § 
44.*] 

3.  Carriebs  (8  94*)— Deuvert  of  FBEiaHT— 
Conversion  by  BaYEB— DAitAOES. 

Where  an  article,  shipped  by  a  seller  to 
himself  with  direcdous  to  notify  the  buyer,  came 
into  possession  of  the  buyer,  without  the  con- 
sent of  the  carrier,  the  buyer  appropriating  the 
article  was  liable  to  the  carrier  for  its  market 
value  at  the  time  and  place  of  the  appropria- 
tion, the  price  not  having  been  paid  by  the 
buyer. 

[Bd.  Note.^Por  other  cases,  see  Carriers, 
Cent.  Dig.  H  367-395,  466;  Dec  Dig.  {  94.*] 

4.  Oabriebs  (i  94*)— Delivebt  of  Freight — 
Conversion  bt  Buteb— Dakaoes. 

Where  a  buyer  obtained  &om  a  carrier 
with  its  consent  article  shipped  by  the  seller  to 

•For  other  casas  see  same  topic  and  section  NDMBBK  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serioa  A  RopT  ladese* 
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himself  wltb  directions  to  notify  the  bayer, 
and  no  demand  was  made  for  a  return  thereof, 
and  possession  was  not  obtained  on  a  promise 
to  pay  the  charges  on  it,  he  was  not  liable  for 
conversion,  and  the  carrier  couM  not  pay  a 
draft  drawn  by  the  seiler  and  make  the  buyer 
liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {$  367-395,  456 ;    Dec.  Dig.  {  94.*] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;   John  H.  Clark,  Judge. 

Action  by  the  San  Antonio  ft  Aransas  Pass 
Railway  Company  against  Zay  Smith.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Taliaferro,  Cunningham  ft  Blrkhead  and 
F..R.  Williams,  all  of  San  Antonio,  for  ap- 
pellant McFarland  ft  Lewrigbt,  of  San  An- 
tonio, for  appellee. 

FLT,  C.  J.  This  salt  was  Instituted  In  the 
Justice's  court  on  the  following  pleading: 

Zay  Smith 

Dr. 

Or. 

To  San  Antonio  ft  Aransiiw  Pass  Ry.  Co., 

Zay  Smith  bought  of  the  White  Company 

1  Model  F  repaired  generator $225  00 

Leas  25  per  cent 66  25 


1168  76 

Shipment  was  made  10/80/09  to  the  "White 
Company,  San  Antonio,  Texas,  notify  Zay 
Smith.  108  Crockett  St.,"  and  surrendered  to 
the  said  Zay  Smith  withont  bill  of  lading  being 
surrendered  by  defendant  Za^  Smith,  and  that 
the  above  amount  of  $168.76  was  paid  to  the 
White  Co.  by  the  plain  tilt,  San  Antonio  ft 
Aransas  Pass  Ry.  Co. 

On  that  pleading  tbe  Justice  of  the  peace 
rendered  Judgment  against  appellant  for  the 
fall  amount  of  the  claim.  There  could  not 
be,  under  that  plea,  any  pretense  that  the 
generator  was  not  delivered  to  appellee  by 
appellant  The  case  was  appealed  to  the 
county  court,  and  there,  for  the  first  time,  in 
an  oral  plea,  it  was  alleged  that  Smith  in 
some  manner  got  posses.slon  of  the  generator 
without  paying  a  draft  or  receiving  bUl  of 
lading,  that  Smith  refused  to  return  the  gen- 
erator on  demand,  that  it  was  worth  $168.75, 
and  that  Smith  was  guilty  of  conversion  of 
the  generator.  In  other  words,  the  suit  was 
changed  in  tbe  county  court  from  one  on  an 
account  to  one  of  conversion,  and  that,  too, 
withont  objection  upon  the  part  of  any  one. 
Appellee  filed  a  cross-action  against  the  White 
Company,  alleging  that  the  company  had 
agreed  to  send  him  the  generator  in  exchange 
for  his  old  generator  and  not  exceeding  $50 
in  cash,  and  that  he  had  sent  tbe  generator 
and  the  money  to  the  White  Company.  The 
cause  was  tried  without  a  Jury,  and  Judg- 
ment rendered  in  favor  of  appellees. 

The  facts  in  this  case  are  very  unsatisfac- 
tory, leaving  the  matters  in  controversy  in 
grave  doubt  It  may  be  Inferred,  perhaps, 
tbat  the  generator  dlsapi)eared  from  the 
warehouse  of  appellant  without  Its  knowl- 
edge or  consent,  and  was  delivered  by  some 


unknown  person  to  appellee  without  his 
knowledge  or  consent  As  soon  as  appellee 
discovered  that  in  some  mysterious  manner 
he  bad  come  Into  possession  of  a  generator, 
and  that  there  was  a  draft  on  him  for  $126.- 
75  at  a  local  bank,  be  repaired  to  his  attor- 
ney, and  after  consultation  with  him  took 
his  old  generator  from  his  automobile  and 
put  the  new  one  therein.  He  then  sent  the 
White  Company  $50  and  the  old  generator. 
He  swore  that  tbe  old  generator  was  as  good 
as  the  one  sent  him  by  tbe  White  Company. 
No  demand  was  made  by  appellant  for  the 
return  of  the  generator.  Johnson,  the  agent 
of  appellant,  swore  that  he  did  not  ask  ap- 
pellee to  return  the  generator,  but  asked  him 
to  pay  for  It  There  is  no  testimony  that  the 
amount  of  the  draft  was  ever  paid  to  tbe 
White  Company,  and  it  can  only  be  surmised 
that  appellant  paid  the  money  to  the  connect- 
ing carrier,  which  paid  It  to  the  White  Com- 
pany. 

[1]  The  case  was  considered  in  our  former 
opinion  as  based  on  the  pleading  in  tbe  Jus- 
tice's court,  and  not  as  one  for  conversion,  as 
the  oral  pleading  escaped  the  notice  of  the 
court  From  the  pleading  in  the  Justice's 
court,  it  can  be  Inferred  that  appellant  sur- 
rendered the  generator  to  appellee,  and,  from 
tbe  fact  that  no  demand  was  made  for  its 
return,  it  could  be  inferred  that  appellant  did 
not  question  appellee's  right  to  tbe  posses- 
sion of  tbe  property.  Under  tbe  facts  of  this 
case,  if  appellee  came  into  possession  of  the 
generator  with  tbe  consent  of  appellant,  he 
was  not  guilty  of  conversion.  Under  some 
conditions,  where  a  person  comes  into  posses- 
sion of  property  lawfully,  be  may  be  after- 
wards guilty  of  conversion — tpi  instance, 
where  he  hires  or  borrows  it,  and  afterwards 
appropriates  it  In  this  case,  however,  if 
the  possession  was  lawfully  obtained,  and 
no  demand  was  made  for  the  property,  there 
was  no  conversion,  unless  possession  was  ob- 
tained upon  condition  that  appellee  was  to 
pay  for  it  It  is  the  rule,  where  the  defend- 
ant has  come  into  the  possession  of  property 
lawfully  or  without  fault,  that  It  is  necessary 
to  make  demand  of  possession  of  him  before 
suit  will  lie.  Cooley  on  Torts,  p.  870;  Moore 
T.  Monroe  Ref.  Co.,  128  Ala.  621,  20  South. 
447;  Phelps  v.  Halsell,  11  Okl.  1,  65  Pac.  340. 

[2]  Where  there  is  a  complete  conversion 
of  property,  the  measure  of  damages  is  the 
market  value  at  the  time  and  place  of  con- 
version, with  interest  thereon  to  time  of  trial. 
It  would  not  be  the  amount  that  some  person 
might  claim  was  due  on  it 

[3,  4]  If  tbe  generator  came  into  the  pos- 
session of  appellee  without  the  consent  of 
appellant  and  it  was  appropriated  by  blm, 
be  would  be  liable  for  tbe  market  value  of 
the  generator  in  San  Antonio  at  the  time  be 
converted  it,  and  If  he  obtained  the  generator 
with  the  consent  of  appellant  and  no  demand 
was  made  upon  him  for  tbe  property,  and  he 


•Far  other  eaus  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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had  not  obtained  possession  up<m  a  promise,  i 
express  or  Implied,  to  pay  the  charges  on  it, 
he  would  not  be  liable  for  conversion.  Un- 
der those  circumstances  appellant  could  not 
pay  off  a  draft  drawn  by  the  seller  of  the 
property  and  make  appellee  liable  for  a  debt 
he  had  not  contracted  to  pay. 

It  can  scarcely  be  credited  that  the  gen- 
erator could  have  been  taken  from  appellant's 
warehouse  without  its  consent,  and  by  some 
one  unknown  to  appellant  or  appellee,  who 
only  took  the  generator  to  deliver  it  to  appel- 
lee. An  air  of  mystery  surrounds  the  whole 
affair,  which  could  be  dispelled  by  a  proi>er 
investigation  of  the  facta.  In  a  case  of  con- 
version the  circumstances  under  which  the 
property  is  taken  are  very  Important,  and  yet 
very  little  effort  was  exerted  in 'this  case  to 
inquire  into  such  circumstances.  The  case 
has  been  poorly  developed,  and  will  be  re- 
manded for  a  full  investigation. 

Our  former  opinion  Is  withdrawn,  and  our 
former  Judgment  set  aside,  and  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 


MEMPHIS  COTTON  OTIj  CO.  v.  GOODE, 
(No.  651.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct  31,  lal4:    On  Motion  for  Rehear- 
ing, Dec.  6,   1914.) 

1.  Evidence  (J  110*)  — Competewct— "Res 
Gest^." 

In  a  action  to  recover  an  amount  paid  un- 
der a  contract  to  furnish  feeding  pens  fur  stock, 
where  the  issue  was  whether  the  contract  price 
was  to  be  paid  per  month,  or  for  the  feeding 
term  of  three  months,  evidence  that  when  plain- 
tiff contracted  he  knew  the  price  for  feed  at 
other  oil  mills,  and  in  particular  on^  in  Okla- 
homa, and  that  be  then  gave  defendant  a  tele- 
gram from  that  place,  showing  the  feeding  price 
there,  offered  to  show  plaintiff's  knowledge  and 
his  representation  to  defendant,  was  admissible 
as  original  evidence,  part  of  the  transaction, 
or  "res  gestae." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  303-306 ;   Dec.  Dig.  §  119.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Gests.] 

2.  Appeai,  and  Errob  (§  882*)— Pabtt  Enti- 
tled TO  Aliege  Ebbob  —  Pabtt  Inviting 
Ebrob. 

Where  plaintiff,  on  his  direct  examination, 
did  not  testify  as  to  the  contents  of  a  telegram, 
but  that  was  brouRbt  out  by  defendant  on 
cross-examination,  error,  if  any,  in  admitting 
the  evidence  was  one  of  which  defendant  conld 
not  complain  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3591-3G10;  Dec.  Dig.  { 
882.*] 

On  Motion  for  Rehearing. 

3.  Witnesses  (|  393*)— Impeachment— Depo- 
sitions. 

In  an  action  to  recover  money  paid  ander 
a  contract  for  feeding  cattle,  where  a  witness 
for  plaintiff  deposed  that  he  had  heard  a  con- 
versation between  plaintiff  and  defendant  as  to 
the  contract  for  the  feeding  of  stock,  and  stat- 
ing the  agreed  price,  his  former  deposition  that 
he  had  heard  "the  latter  part"  of  the  conversa- 
tion, stating  the  same  agreed  price,  was  not  to 
impeach  the  witness,  dnce  in  both   questions 


the  matter  sought  was  the  conversation  or  agree- 
ment as  to  the  price,  and  since  there  was  no 
contradiction  in  the  answers. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent,  Dig.  if  1252-^1257;   Dec.  Dig.  §  393.*] 

4.  Appeal  and  Ebbob  (§  1033*)— Harmless 
Erbob— Admission  ob  Exclusion  or  Evi- 
dence. 

Error,  If  any,  in  the  admission  of  impeach- 
ing evidence,  which  tended  to  strengthen  the 
theory  of  the  appellant,  held  not  reversible  er- 
ror on  his  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  §S  4052-4062;    Dec  Dig.   f 

Appeal  from  District  Court,  Hall  County ; 
J.  A.  Nabers,  Judge. 

Action  by  Wallace  Goode  against  the  Mem- 
phis Cotton  Oil  Compony.  Judgment  for 
plaintiff,  and  defendant  appeala     Affirmed. 

Taylor  &  Humphrey,  of  Henrietta,  and 
Presler  &  Thome,  of  Memphis,  for  appellant. 
Madden,  Trulove  &  lumbrougb  and  R.  K. 
Underwood,  all  of  Amarillo,  and  J.  M.  Elliott, 
of  Memphis,  for  appellee. 

HUFF,  C.  J.  The  appellee,  Goode,  brought 
suit  against  appellant,  Mempliis  Cotton  Oil 
Comi)any,  upon  an  alleged  contract,  to  the 
effect  that  appellant  agreed  to  furnish  feed- 
ing pens  for  1,000  head  of  steers  at  60  cents 
per  head,  for  the  feeding  term,  which  Is  al- 
leged to  be  about  90  days.  He  alleges  fur- 
ther, after  the  cattle  had  remained  on  fe<><I 
for  about  that  term,  he  attempted  to  ship 
them  out,  but  that  appellant  refused  to  per- 
mit him  to  do  so  unless  he  would  pay  60 
cents  per  mouth,  which  they  claim  was  the 
contract  price  for  the  use  of  the  pens, 
amounting  to  the  sum  of  $1,892.44 ;  that.  In 
order  to  get  possession  of  his  cattle,  he  en- 
tered into  an  agreement  with  api)ellant  to 
deposit  that  sum  in  the  bank  to  abide  a  set- 
tlement and  adjustment  of  the  controversy, 
but  they  had  failed  or  refused  to  adjust  It, 
and  hence  the  suit 

The  appellant  answered  that  the  contract 
price  to  be  paid  for  the  use  of  the  pens  was 
the  sum  of  60  cents  per  head  per  month  while 
said  steers  remained  in  said  pens.  The  case 
was  submitted  to  a  Jury  upon  special  Issue, 
which  was  as  follows: 

"What  agreement  if  any,  was  made  between 
the  parties  hereto  as  to  what  plaintiff  should 
pay  for  the  use  of  the  pens  and  water  and  other 
facilities  testified  about?  That  is  to  say : 
Was  it  understood  between  plaintiff,  Goode,  and 
A.  C.  Hall  that  plaintiff  would  pay  60  cents 
per  head  per  month  for  the  use  of  said  pens 
and  water  and  yard  facilities  testified  about; 
or  was  it  the  understanding  between  said  par- 
ties that  plaintiff  would  pay  60  cents  per  head 
for  the  term  for  the  use  of  said  pens,  water,  and 
facilities?" 

The  Jury  answered: 

"We,  the  Jury,  find  that  the  price  to  be  paid 
for  the  pens,  etc.,  was  60  cents  per  head  for  the 
term." 

Upon  this  finding  the  court  entered  Judft- 
ment  In  favor  of  plain  tiff,  appellee  herein. 


*For  other  cases  see  siime  topic  and  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Kay-No.  Serias  A  R«p'r  Indexes 
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against  the  defendant,  appellant,  tor  the  sum 
of  $1,261.62,  and  from  this  Judgment  tbe 
appeal  Is  prosecuted. 

The  first  assignment  of  error  is  substan- 
tially that  the  court  erred  in  overruUng  and 
In  not  sustaining  the  defendant's  objections 
to  the  testimony  of  the  plaintiff,  Wallace 
Goode,  which  is  hereinafter  set  out  by  us. 
Goode  had  testified  that  he  went  to  Memphis 
to  see  about  procuring  pens  and  making  the 
contract,  and  that  while  there  be  called  upon 
A.  C.  Hall,  the  manager  of  the  company,  and 
entered  into  the  contract  as  claimed  by  him. 
The  testimony  objected  to  Is  set  out  In  the 
bill  of  exceptions  as  follows: 

"Q.  Did  sou  know,  at  the  time  you  contract- 
ed for  the  feed  at  Memphis,  what  you  could  get 
feed  pens  for  at  other  oil  millB  in  this  country? 
A.  Yes,  sir.  Q.  Did  you  Icnow  at  that  time 
what  you  could  get  feed  pens  for  at  Cbickasba, 
Okl.?  A.  Yes,  sir.  Q.  What  could  you  get 
feed  pens  for  there?" 

And  thereupon  the  defendant  objected  to 
the  last  question  and  the  answer  thereto  for 
the  reason  that  It  was  bound  to  be  based  on 
hearsay — was  not  tending  to  prove  any  issue 
In  the  case.  It  was  not  shown  that  the  same 
conditions  existed  at  Chickasha  that  existed 
at  Memphis,  and  It  was  wholly  Irrelevant 
and  immaterial,  and  the  proper  predicate  had 
not  been  laid  for  the  introduction  of  such 
testimony,  and  the  court  overruled  all  such 
objections,  to  which  ruling  the  defendant 
then  and  there  excepted,  and  thereupon  plaln- 
tllTs  counsel  asked  the  said  plaintiff,  Goode, 
the  following  question: 

"Did  yon  inform  Mr.  Hall  what  you  could  get 
feed  pens  for  at  Chickasha?  A.  Xes,  sir;  and 
slioned  him  a  telegram  from  there.  Q.  What 
could  yon  have  gotten  pens  for  at  that  season 
at  Chickasha,  Okl.?" 

And  thereui>on  defendant's  counsel  objected 
to  said  last  question  and  the  answer  thereto 
for  the  reasons  heretofore  stated,  and  the 
court  overruled  said  objection  and  permitted 
thp  witness  to  answer  as  follows: 

"A.  Fifty  cents  per  feeding  term.  Q.  Did 
yon  know  at  what  price  yon  could  get  feeding 
pens  for  at  other  places?" 

And  thereupon  defendant  objected  to  the 
said  question  and  the  answer  thereto  for 
the  reason  heretofore  stated  in  this  bill,  and 
the  conrt  overruled  said  objection  and  per- 
naitted  the  witness  to  answer  said  question 
as  follows:  > 

"Yea,  sir;  two  or  three  other  places.  Al- 
toa,  Okl.,  was  one,  and  Hobart  another.  I  did 
not  tell  Hall  what  I  could  get  the  pens  for  at 
these  places  so  much  as  I  did  the  one  I  got  the 
tele;;ram  from.  I  let  him  have  the  telegram. 
I  asked  him  to  retain  the  telegram  and  show  his 
company." 

To  which  questions  and  answers  the  ap- 
pellant reserved  Its  bill  of  exceptions. 

It  appears  upon  cross-examination  by  ap- 
pellant the  witness  testified  as  follows: 

"The  only  information  I  gave  Mr.  Hall  about 
what  I  could  get  the  pens  at  Chickasha  was 
based  upon  that  telegram  and  nothing  else.  It 
was  purely  information  I  received  by  a  tele- 
graph message  signed  by  some  one  else;  signed 
bj   the  mill  company— somebody  over  there  at 


Chickasha.  That  telegram  stated  that  I  could 
have  the  pens  for  fifty  cents  per  bead  for  the 
term,  1  think." 

Upon  redirect  examination  the  witness  tes- 
tified substantially  the  same  as  he  did  upon 
his  direct  examination,  but  there  appears 
to  have  been,  no  bill  of  exceptions  taken  to 
his  testimony  upon  redirect  examination. 

[1  ]  The  issue  in  this  case  was,  not  the 
value  of  the  use  of  the  feed  pens  per  head, 
but  what  was  the  contract  per  head?  Was 
the  contract  price  to  be  paid  per  month  or 
per  term?  This  was  the  issue.  Perhaps  If 
the  Issue  had  been  its  value,  the  objection 
might  then  be  tenable  that  the  statement  was 
hearsay.  We  think  if  what  others  paid  or 
offered  to  pay  was  considered  by  the  parties 
at  the  time  and  entered  into  the  negotiations 
of  the  parol  contract,  it  would  be  original 
testimony.  It  is  not  every  declaration  made 
by  others  that  Is  hearsay.  As  for  instance: 
Parents  suing  for  damages  for  the  death  of 
their  son,  his  statement  before  his  death 
that  he  would  remain  and  take  care  of  them 
is  admissible,  as  showing  n  desire  and  the 
Intent  to  support  the  parents,  and  hence 
probable  pecuniary  aid  which  he  would  have 
given.  Railway  Co.  v.  Knight,  45  S.  W.  167: 
Railway  Co.  v.  White,  23  Tex.  Civ.  App.  280, 
56  S.  W.  206 ;  Railway  Co.  v.  Van  Belle,  26 
Tex.  av.  App.  511,  64  S.  W.  397. 

"So  where  proof  is  to  be  made  of  a  parol 
contract,  or  where,  for  other  reasons,  the  state- 
ments of  a  person  are  relevant,  such  statements 
may  be  proved  by  third  persons,  who  were  pres- 
ent, the  same  as  by  the  one  who  used  the  lan- 
guage."    Elliott  on  Evidence,  %  328,  vol.  1. 

Mr.  Jones  on  Evidence  says: 

"It  is  hardly  necessary  to  cite  anthorities  to 
the  obvious  proposition  that  when  proof  is  to 
be  made  of  a  parol  contract,  or  when,  for  other 
reasons,  the  statements  of  a  person  are  rele- 
vant, such  statements  may  be  proved  by  third 
persons  who  were  present  as  well  as  by  one  who 
used  the  language.  In  such  case  the  statements 
are  not  hearsay  but  substantive  evidence." 
Jones  on  Evidence,  §  300.  . 

"When  declarations  or  acta  accompany  the 
fact  in  controversy,  and  tend  to  illustrate  or  ex- 
plain it,  they  are  treated,  not  as  hearsay,  but 
as  original  evidence;  in  other  words,  as  part 
of  the  res  gesta.  •  •  •  It  is  hardly  neces- 
sary to  add  that  when  the  declarations  form 
part  of  the  contract,  or  the  performance  of  a 
contract,  they  are  relevant  and  will  be  received." 
Jones  on  Evidence,  §|  344  and  235. 

In  Goldman  v.  Blum,  58  Tex.  630,  641,  the 
court  said: 

"What  was  said  and  done  by  the  parties  while 
the  business  was  being  arranged,  and  while  the 
transaction  was  then  depending  et  dum  fervet 
opus,  is  admissible  in  evidence  as  part  of  the  res 
gestie,  and  is  considered  as  well  calculated,  in 
the  absence  of  direct  evidence,  to  shed  light  on 
the  real  character  of  the  transaction." 

We  cite  the  following  cases  as  Illustrating 
the  rule:  Ft.  Worth  Publishing  Co.  v.  Hltson, 
80  Tex.  216,  14  S.  W.  843,  16  S.  W.  551; 
Sparks  v.  De  Bord,  110  S.  W.  757;  Fellman 
V.  Smith,  20  Tex.  90;  Britt  v.  Burghart,  10 
Tex.  Civ.  App.  78,  41  S.  W.  389. 

It  will  be  observed  from  the  bill  of  ex- 
ceptions that  the   witness  did  not  answer 
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wbat  be  could  get  feed  pens  for  at  CJhlckasba 
until  be  testified  he  informed  Hall,  wbo  made 
tbe  contract  with  Goode,  of  that  fact  He 
testified  he  showed  and  gave  Hall  tbe  tele- 
gram, who  kept  it  to  show  bis  company;  but 
tbe  witness  did  not  testify  as  to  its  contents 
on  direct  examination.  On  cross-examina- 
tion, in  order  to  show  tbe  witness  had  no 
knowledge  of  tbe  price  for  .the  use  of  pens  at 
Cbickasba,  and  that  wbat  he  knew  was  based 
upon  the  telegram,  appellant  sought  to  show 
that  such  knowledge  was  based  alone  upon 
tbe  telegram,  and  it  was  then  be  stated,  in 
answer  to  appellant's  cross-examination,  tbe 
contents  of  the  telegram. 

[2]  If  tbe  witness  could  not  have  testified 
under  the  predicate  lain  to  the  contents  of 
the  telegram  upon  hia  direct  examination, 
which  we  do  not  at  this  time  decide,  be  did 
not  testify  on  direct  examination  thereto,  but 
such  testimony  was  brought  out  by  tbe  ap- 
pellant upon  cross-examination,  of  which  we 
do  not  think  It  can  complain  at  this  time. 

Facts  happening  Just  before  and  after  the 
principal  transaction,  and  tending  to  show 
knowledge  or  Intent  of  the  party,  are  rele- 
vant Horton  v.  Reynolds,  8  Tex.  284.  Tbe 
testimony  was  not  offered,  as  we  under- 
stand, to  prove  the  value  for  the  use  of 
the  pens  at  Cbickasba,  but  to  show  at  that 
time  Goode  knew  and  represented  to  Hall 
that  he  did.  This  representation  to  Hall 
was  not  hearsay  but  was  part  of  tbe 
transaction — tbe  Inducement  to  the  contract 
part  of  the  res  gestte.  It  is  a  drcamstance 
Incident  to  and  connected  with  the  contract 
explaining  why  tbe  price  was  fixed  at  60 
cents  per  head  for  tbe  term,  Instead  of  60 
cents  per  head  per  month.  Tbe  declarations 
or  statements  were  not  made  by  others  out  of 
hearing  of  appellant  but  were  made  to  ap- 
pellant which  Induced  the  making  of  the  con- 
tract for  the  term.  Instead  of  by  the  month. 
We  overrule  the  first  assignment  of  error. 

The  second  assignment  of  error  Is  also 
ovetruled.  If  there  was  error  In  tbe  partic- 
ulars complained  of,  which  we  do  not  now 
decide,  it  was  Immaterial  and  could  not  have 
affected  tbe  case. 

Tbe  case  will  be  aflOrmed. 

On  Motion  for  Rehearing. 

It  is  earnestly  insisted  that  we  were  in  er- 
ror In  holding  that  the  trial  court  properly 
admitted  the  testimony  set  out  in  the  orig- 
inal opinion.  Appellant  cites  us  to  tbe  case 
of  Cbllson  V.  Ohelm,  171  S.  W.  1074,  the  opln- 
i<Mi  In  which  was  rendered  by  tbe  Court  of 
ClvU  Appeals,  Second  Supreme  Judicial  Dis- 
trict, October  31,  1914.  A  copy  of  that  opin- 
ion has  been  furnished  ua  by  appellant  We 
do  not  think  that  case  in  point  on  the  Issnes 
here  Involved.  That  court  held  certain  checks 
not  admissible,  which  bad  been  given  by  Chll- 
son  to  one  Moore,  who  was  the  tenant  of 
Cbllson,  and  who  had  been  furnished  the 
item  sued  tor  by  O'Helm,  which  Cbllson  had 


promised  to  pay.  The  checks  were  held  not 
admissible  because  falling  under  the  rule  ex- 
cluding testimony  res  Inter  alios  acta.  Such 
is  not  tbe  nature  of  the  testimony  here.  Tbe 
declarations  here  admitted  were  facts  or 
statements  between  the  parties  to  the  con- 
tract True  one  of  tbe  parties  purported  to 
quote  the  price  for  which  feed  pens  could  be 
had  elsewhere,  but  be  used  this  price  as  a 
means  to  procure  the  agreement  as  he  con- 
tended it  was;  at  least  it  was  a  circumstance 
tending  to  show  that  fact. 

Appellant  apparently  overlooks  tbe  fact 
that  tbe  price  for  which  pens  could  be  obtain- 
ed elsewhere  was  made  a  part  of  the  negotia- 
tions between  the  parties  at  tbe  time  of  mak- 
ing the  oral  contract  in  question.  Neither  do 
we  think  our  statements  In  the  former  opin- 
ion In  conflict  with  tbe  cases  of  Carver  v. 
Power  State  Bank,  164  S.  W.  892;  Paine  v. 
Argyle,  etc,  Co.,  133  S.  W.  895;  Kocher  v. 
Mayberry,  15  Tex.  Civ.  App.  342,  39  &  W. 
004.  We  did  not  hold  that  in  no  case  could 
the  value  of  pens  elsewhere  be  shown  If  the 
suit  was  one  for  the  reasonable  value  of  tbe 
pens,  but  we  said  that  If  this  had  been  a 
suit  for  Its  value  Instead  of  the  contract  price, 
the  objection  made  might  then  have  been 
tenable.  We  referred  to  the  "objection"  that 
the  same  conditions  were  not  shown  at  the 
other,  places,  and  not  to  the  fact  that  "value" 
under  the  proper  predicate  could  be  proven. 
We  refer  to  this  matter  for  the  reason  that 
appellant  appears  to  misconstrue  our  views 
as  we  tried  to  express  them,  and  to  prevent  a 
like  construction  by  others.  Tbb  Identical 
testimony,  the  admission  of  which  was  as- 
signed as  error,  was  given  by  Goode  ut>on 
bis  redirect  examination,  without  exception 
thereto,  and  is  In  this  record  without  objec- 
tion. For  this  reason,  as  well  as  for  the  rea- 
sons heretofore  given,  we  adhere  to  our  for- 
mer holding. 

[3]  Appellant  urgently  insists  on  Its  sec- 
ond assignment  of  error  in  its  motion  for 
rehearing,  and  urges  that  we  should  hold  tbe 
action  of  the  court  In  admitting  the  testi- 
mony complained  of,  as  error.  We  saw  no 
necessity  for  discus^ng  or  deciding  the  role 
on  the  question  of  practice  presented  by  tbe 
assignment,  as  we  then  found  that  no  Injury 
could  have  resulted  to  appellant  therefrom. 
Tbe  matter  complained  of  in  the  second  as- 
signment relates  to  the  answer  of  the  witness 
A.  D.  Wilson  to  the  sixth  interrogatory.  In  his 
depositloii,  taken  the  2d  day  of  August,  1913, 
and  also  his  answer  to  the  sixth  Interrogato- 
ry, taken  July  17,  1912,  both  of  which  were 
offered  by  the  plaintiff,  appellee  herein.  The 
latter  interrogatory  and  answer  thereto  had 
been  therefore  read  In  evidence  by  the  de- 
fendant appellant  herein.  It  was  stated  by 
appellant's  counsel,  at  the  time  the  two  an- 
swers were  offered,  that  they  were  offered  for 
the  purposes  of  impeaching  the  witness.  The 
principal  objection  to  such  action  was  that  a 
proper  predicate  had  not  been  laid;   that  It 
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was  Immaterial,  etc.  The  question  In  the  sec- 
ond deposition  asked  the  witness  U  he  heard 
a  conversation  between  appellee  and  A.  C. 
Hall,  the  manager  of  appellant,  at  the  house 
of  Hall,  In  Memphis,  Tex.,  wltli  reference  to 
appellant  company  furnishing  pens  for  the 
cattle,  etc.,  and,  if  so,  state  what  It  was.  In 
answer  to  the  question  In  the  first  deposi- 
tion, "I  heard  such  a  conversation;"  and 
then  testified  that  the  price  agreed  upon  for 
the  use  of  the  pens,  etc.,  was  60  cents  per 
head  per  month.  In  the  second  deposition 
he  answered,  "Yea,  I  heard  a  portion  of  such 
conversation;  I  heard  the  latter  part  of  this 
conversation;"  and  proceeded  to  give  what 
each  said  with  reference  to  the  price,  and 
gave  the  price  as  agreed  upon  for  the  pens 
the  same  as  that  stated  in  answer  to  the  first 
deposition.  The  appellee  claimed  that  the 
Impeaching  part  of  the  statement,  or  the 
contradiction  therein,  was  in  saying  in  one 
that  he  heard  such  a  conversation  and  in  the 
other  that  he  heard  a  part  or  the  latter  part 
of  the  conversation.'  When  the  interrogato- 
ries are  considered  in  connection  with  the 
answer,  there  was  no  contradiction.  In  both 
questions  the  matter  sought  was  to  get  at 
the  conversation  or  agreement  as  to  the  price 
of  the  pens.  The  fact  that  appellee's  coun- 
sel cmitended  that  one  impeached  the  other, 
and  that  be  offered  it  for  the  purpose  of  im- 
peachment, did  not  make  it  impeaching  tes- 
timony. The  evidence  offered  by  appellee  op- 
erated to  the  benefit  of  appellant  The  Jury 
could  not  have  found  that  one  Impeached  the 
other.  The  trial  court  doubtless  regarded 
the  evidence  as  being  In  the  interest  of  ap- 
pellant and  as  proving  the  Issue  contended 
for  by  appellant  The  testimony.  If  consider- 
ed by  the  Jury,  could  not  possibly  have  in- 
jured the  appellant  The  Jury  was  not  war- 
ranted in  ^sregarding  the  evidence  because 
of  any  contradictory  statement  in  the  two 
answers.  There  is  none  as  Is  apparent  when 
the  questions  and  answers  are  read  together. 
There  was  nothing  in  either  of  the  answers 
that  discredited  the  witness.  Simply  because 
a  lawyer  asserts  black  is  white,  we  will  not 
presume  a  Jury  accepted  such  a  statement 
as  true  when  the  evidence  is  that  it  is  black. 
[41  If,  therefore,  the  court  was  in  error  in 
admitting  the  two  interrogatories  and  the 
answers  thereto,  it  was  not  necessarily  a  ma- 
terial one.  Railway  Co.  v.  Bath  &  Co.,  17 
Tex.  Civ.  App.  607,  44  S.  W.  595;  Brewster 
T.  State,  40  Tex.  Civ.  App.  1,  88  S.  W.  858; 
Railway  Go.  v.  Fitepatrick,  91  S.  W.  365,  359. 
The  admission  or  exclusion  of  evidence  tend- 
ing to  strengthen  the  theory  of  the  complain- 
ing party  should  not  reverse  the  case  upon 
the  complaint  of  appellant  Ingalls  v.  Orange 
Lumber  Co.,  66  Tex.  Civ.  App.  543,  122  8.  W. 
63.  We  cannot  believe  the  admission  of  the 
testimony,  of  which  complaint  is  here  made, 
could  possibly  liave  injured  the  appellant 
The  testimony  in  this  caae  we  think  amply 


snflBcient  to  sustain  the  verdict  of  the  Jury, 
aside  from  Goode's  testimony  of  the  terms  of 
the  contract  made  with  Hall  for  appellant 
Appellant,  after  Hall  bad  made  the  contract, 
sent  to  appellee  a  telegram  confirming  the 
contract  and,  as  we  interpret  the  message, 
it  recognized  the  contract  as  sworn  to  by  the 
appellee,  especially  so  when  interpreted  in 
the  light  of  the  facts  proven  surrounding  the 
transaction. 
The  motion  for  rehearing  is  overruled. 


JONES  V.  VBLTMANN  et  aL  (No.  6353.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  18,  1914.    Rehearing  Denied  Dec. 

16,  1914.) 

1.  COUNTIKS    (§  182*)— B0ND»-CU8T0DT, 

Under  Rev.  St.  1911,  art.  632,  providing 
that  county  and  district  bonds  shall  remain  in 
the  custody  of  the  commissioners'  court  until 
sold  to  the  highest  bidder  for  cash  at  not  less 
than  par,  an  order  of  the  commissioners'  court 
transferring  the  custody  of  the  bonds  to  the 
county  attorney,  and  giving  him  unrestricted 
authority  to  sell,  ia  void. 

[E3d.  Note.— For  other  cases,  see  Countiei, 
Cent  Dig.  i  285;  Dec.  Dig.  J  182.*] 

2.  Counties   (|   182*)— Powkbb— Delbqation 
TO  Aqents. 

A  county,  being  a  government  agency  of 
limited  authority,  cannot  in  the  absence  of 
statute  conferring  the  power,  give  the  custody 
of  l>onds  Issued  ny  it  to  the  county  attorney 
with  absolute  discretion  in  him  to  make  a  sale, 
even  though  it  might  employ  him  to  assist  at 
such  sale. 

[Ed.  Note. — ^For  other  cases,  see  Counties, 
Cent  Dig.  i  285;   Dec.  Dig.  i  182.* 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  County.] 

3.  DiSTBIOT     AND     PROBECnriNO     Attobnets 
(i  6*)— COXINTT  ATTOBNET— ColtPKNSATION. 

Under  Const,  art  6,  g  21,  providing  that  a 
county  attorney  shall  receive  only  the  compen- 
sation prescribed  by  law,  and  Rev.  St  art.  356a, 
requiring  the  county  attorney  to  give  infor- 
mation to  county  and  precinct  officers,  an  or- 
der of  tile  commissioners'  court  employing  for 
one  year  at  the  salary  of  $1,200  the  county  at- 
torney to  advise  the  county  judge  and  the  com- 
miaaioners'  court  in  preparing  and  issuing  road 
bonds,  and  to  assist  in  selling  the  bonds,  is 
invalid,  as  an  evident  attempt  to  increase  the 
compensation  of  the  attorney  for  services  which 
he  was  boand  to  render,  especially  where  there 
was  no  evidence  that  the  county  attorney  per- 
formed any  services  in  connection  with  the 
bond  issue,  except  to  present  the  bonds  to  the 
attorney  general  for  approval,  and  he  waci  paid 
for  that  service. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {§  18-25; 
Dec.  Dig.  I  6.»] 

4.  Counties  (S  182*)— Delegation  of  Pow- 
EB8— Sale  or  Bonds— "Sell." 

A  contract  by  which  the  commissioners' 
court  gave  to  the  county  attorney  the  custody 
of  certain  bonds,  with  authority  to  sell  them 
for  the  best  price  obtainable,  authorized  the  at- 
torney, not  merely  to  negotiate  the  sale,  but  to 
deliver  the  bonds  and  bind  the  sale,  since 
the  rule  that  power  to  sell  land  does  not  au- 
thorize an  agent  to  convey,  does  not  apply  to  a 
IKJwer  to  "sell"  personal  property,  where  pos- 
session is  given  to  the  agent,  but  such  agent 
lias    full    authority    to    consummate    the    sale. 
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«nd  the  contnirt  Is  therefore  void  under  Rer. 
St.  1911,  art.  682,  providing  that  the  bonds  shall 
remain  in  the  custody  of  the  commiasinneni' 
court  until  sold  at  auction  for  the  best  price 
■obtainable  at  not  loss  than  their  par  value. 
[Citing  Words  and  Phrases,  Sell.] 

[Ed.    Note.— For   other   cases,    see   CSoonties, 
Cent  Dig.  $  285;   Dec.  Dig.  i  182.»] 
5.  District    and    Prosecuting    Attorneys 

(J  5*)  —  County  Atiobnbts  —  Compbnba- 

tion— Retaineb. 

The  commiasioners'  court  has  no  authority 
to  employ  and  compensate  the  county  attorney 
at  a  yearly  salary  to  defend  suits  that  may  be 
brought  against  the  county,  although  it  may 
employ  him  to  represent  it  in  a  pending  suit 

[Ed.  Note.— For  other  cases,  see  iOistrict  and 
Prosecuting  Attorneys,  Cent.  Dig.  H  1&-25; 
Dec.  Dig.  16.*] 

<.   DiSTBICT      AND      PBOSECUTINO      ATTORNEYS 

(I  5*)— County  Attobney— Compensation- 
Services  Previously  Rendered. 

Where  the  only  services  shown  to  have  been 
Tendered  by  the  county  attorney  in  connection 
with  certain  road  bonds  was  the  taking  of  the 
bonds  to  the  capitol  to  be  approved  by  the  at- 
torney general,  for  which  the  attorney  had 
been  paid,  the  subsequent  order  of  the  commis- 
sioners' court  that  he  be  paid  $1,200  a  year  for 
services  in  connection  with  the  bond  issue  is 
■contrary  to  Const  art.  3,  {  53,  prohibiting  ex- 
tra compensation  after  the  services  have  oeen 
performed. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  18-25; 
Dec.  Dig.  §  5.»] 

7.  District  and  Prosecutino  Attorneys 
(§  5*) — County  Attorneys— Compensation 
—Void  Order. 

The  fact  that  the  legal  compensation  of  a 
county  attorney  affords  no  remuneration  for 
the  service  required  of  him  does  not  authorize 
the  commissioners'  court  to  pay  him  further 
compensation  in  violation  of  law  or  the  courts 
to  sustain  an  order  for  such  compensntion,  but 
relief  must  h«  sought  from  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  District  and 
Pi-osecuting  Attorneys,  Cent  Dig.  §8  18-25; 
Dec.  Dig.  I  6.*] 

Appeal  from  District  Court,  Kinney  Coun- 
ty;  W.  C.  Douglas,  Judge. 

Suit  for  injunction  by  John  Jones  against 
Joseph  Veltmanu  and  others.  From  a  Judg- 
ment denying  the  injunction,  plaiutlS  ap- 
peals. Reversed  and  remanded,  wltb  instmc- 
tions  to  grant  the  injunction. 

E.  A.  Jones,  of  BrackettriUe,  and  Martin  & 
Martin,  of  Uvalde,  for  appellant  Frank 
Lane,  of  Brackettville,  and  John  J.  Foster,  of 
Del  Rio,  for  appellees. 

FLY,  C.  J.  Appellant  applied  for  and  ob- 
tained a  temporary  injunction  on  April  1, 
1914,  against  appellees,  Joseph  Veltmann, 
county  Judge,  Commissioners  Hans  Peterson, 
A.  M.  Slater,  N.  L.  Lewis,  and  Albert  Schwan- 
der,  county  clerk  H.  B.  Veltmann,  and  county 
attorney  Frank  Lane,  restraining  the  pay- 
ment to  Frank  Lane  of  $1,200,  salary  ordered 
to  be  paid  him  by  the  commissioners'  court. 
An  appeal  was  taken  from  the  granting  of 
the  temporary  injunction,  and  the  Judgment 
reversed  and  cause  remanded,  on  account  of 
the  affidavit  for  the  injunction  being  defec- 
tive and  insufficient    Lane  v.  Jones,  167  S. 


W.  177.  The  cause  was  tried  on  April  18, 
1914,  by  the  court,  and  judgment  rendered 
denying  the  injunction. 

The  facts  show  that  appellant  is  a  res- 
ident taxpayer  of  Kinney  county,  and  owns 
both  real  and  personal  property  in  said  coun- 
ty subject  to  taxation;  that  Joseph  Veltmann 
is  the  county  judge  and  together  with  the 
named  commissioners  constitute  the  commis- 
sioners' court  of  Kinney  county ;  that  H.  E. 
Veltmann  is  the  county  clerk  and  Frank  Lane 
the  county  attorney.  The  following  order 
was  made  by  the  commissioners'  court  on 
February  11,  1914: 

"The  court  after  due  consideration  is  of  the 
opinion  that  the  attorney's  fee  allowed  th« 
county  attorney  for  legal  services  rendered  to 
the  court  and  county  officials,  to  wit  $600  per 
annum  payable  in  monthly  installments  of  $50 
per  month,  is  inadequate  for  the  amount  of 
work  such  as  the  service  requires.  Therefore 
it  is  ordered  by  the  court  upon  its  own  motion 
that  the  county  attorney  be  and  is  allowed  an 
attorney's  fee  of  $1,200  per  annum  payable  in 
monthly  installments  of  $100  per  month  be- 
ginning on  the  Ist  day  of  February,  1914,  for 
legal  services  to  be  rendered  to  this  court  and 
the  county  officials  as  may  be  required,  and  the 
county  clerk  is  hereby  ordered  to  issue  scrip 
of  the  county  to  the  county  attorney  for  the 
sum  of  $100  per  month  beginning  on  the  1st 
day  of  Februaryj  1914,  until  further  ordered 
by  the  court.  It  is  further  ordered  by  the  court 
that  all  fees  allowed  to  the  county  attorney  in 
fines  from  criminal  cases  or  prosecutions  in  the 
different  justice  courts  of  the  county  and  county 
Courts  accruing  since  the  1st  day  of  February, 
1914,  be  collected  by  the  constable  or  justice 
of  the  peace,  sheriff  or  county  judge  and  turn- 
ed over  to  the  county  judge." 

After  the  temporary  injunction  was  grant- 
ed, the  commissioners'  court,  on  the  request 
of  the  county  attorney,  set  aside  the  forego- 
ing order,  and  made  another,  as  follows: 

"It  is  hereby  ordered  by  the  commissioners' 
court,  at  a  regular  term  in  regular  session  on 
this  the  9th  day  of  March,  1914,  at  2:10 
o'clock  p.  m. :  That  the  county  judge  of  Kin- 
ney county  be  authorised  to  secure  the  servic-es 
of  Frank  L<ane,  attorney  at  law,  to  assist  said 
county  judge  and  commissioners'  court  in  prop- 
erly preparing  the  issue  of  the  road  bonds  voted 
by  a  majority  of  the  qualified  property  taxpay- 
ing  voters  of  Kinney  county  on  the  14tli  of 
November,  1913,  to  advise  said  county  judge 
and  commissioners'  court  in  the  proper  prep- 
aration and  issuing  of  said  road  b(inds,  and 
other  legal  matters  in  connection  therewith ; 
to  aell  or  assist  in  selling  said  issue  of  bonds 
at  the  best  price  obtainable  therefor;  to  do 
and  perform  such  other  services  as  shall  be  re- 
quired of  him  in  advising  said  commissioners' 
court  and  county  judge  with  reference  to  said 
bond  issue,  and  in  reference  to  all  other  mat- 
ters not  contemplated  or  covered  by  the  said 
Frank  Lane's  official  duties  as  county  attorney 
of  Kinney  county.  That  said  employment  by 
the  county  judge  and  commissioners'  court  to 
be  for  a  period  of  one  year  from  date  of  this 
order,  said  Frank  Lane  to  receive  as  eurh 
compensation  for  said  services  to  be  performed, 
as  akx>ve  set  forth,  the  sum  of  $1,200  payable 
$100  per  month,  for  a  period  of  12  months.  It 
being  understood  and  agreed  to  by  the  said 
Frank  Lane  that,  should  he  be  instrumental  in 
selling  said  bonds  or  finding  a  buyer  therefor, 
said  sum  of  $1,200  shall  be  full  compensation 
for  his  services,  and  that  no  compeneation  shall 
be  expected   by  or  paid   to  said   Frank   Lane 
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for  such  8enic«8.  Tbat  mid  ooanty  judge  is 
hereby  antborized  and  empowered  to  enter  in- 
to a  contract  with  the  said  Frank  Lane  em- 
bodying the  terms  of  the  above  order  secuiing 
his  services  as  special  counsel  in  all  civil  mat- 
ters in  connection  with  said  bond  issue,  and 
other  legal  matters  not  contemplated  or  covered 
by  the  said  Frank  Lane's  official  duties  as  coun- 
ty attorney  of  Kinney  coun^." 

Commissioner  Albert  Schwander  voted 
against  both  orders.  Prior  to  the  two  orders 
herelnbefoife  copied,  an  allowance  of  $100  was 
made  to  defray  the  expenses  of  Lane  to  Aus- 
tin to  obtain  approval  of  certain  road  bonds 
that  bad  been  voted  by  the  people.  It  was 
required  that  be  make  an  itemized  account 
of  bis  exi>enae8,  whicb  be  did,  showln$r  tbem 
to  have  been  $32.80;  but  be  failed  to  return 
the  balance  of  $67.20,  and  retained  the  same. 
Other  pertinent  facts  are  found  in  the  course 
of  tbe  opinion  herein. 

The  court  bad  before  him,  at  the  time  he 
granted  the  temporary  injunction,  the  order 
of  March  9,  1914,  upon  which  order  a  per- 
manent injunction  was  afterwards  refused. 
In  tbe  opinion  of  tbe  court  on  granting  the 
temporary  injunction  it  is  forcibly  shown 
that  at  least  a  portion  of  the  services  sought 
to  be  paid  for  were  required  by  law  and  that, 
if  any  imrt  of  tbe  salary  was  authorized,  the 
evidence  failed  to  separate  the  legal  from 
tbe  illegal  portions.  The  same  state  of  case 
Is  here  presented. 

[1]  Tbe  order  of  tbe  commlasipners'  court 
of  Kinney  county,  made  on  December  9, 1913, 
was: 

"That  Frank  Liane  be  authorized  to  take  and 
have  charge  of  said  bonds  pending  their  Inves- 
tigation by  the  Attorney  General  and  upon 
their  approval  ahall  have  authority  to  negoti- 
ate their  sale." 

Article  632,  Revised  Statutes  1911,  provides 
for  examination  of  county  and  district  bonds 
by  the  Attorney  General  and  registry  by  the 
comptroller  of  public  accounts,  and  further: 

"Such  bonds,  when  bo  issued,  shall  continue 
in  tbe  custody  of,  and  under  the  control  of  the 
commissioners'  court  of  the  county  in  which 
they  were  issued,  and  shall  be  b;  said  court 
■old  to  the  highest  and  best  bidder,  for  cash, 
either  in  whole  or  in  parcels,  at  not  less  than 
their  par  value,  and  the  purchase  money  there- 
for shall  be  placed  in  the  county  treasury  of 
•ach  county  to  the  credit  of  tbe  available  road 
food  of  such  county,  or  of  such  political  sub- 
division or  defined  district  of  such  county,  as 
tbe  case  may  be." 

It  wUl  be  noted  that  tbe  order  of  the  com- 
missioners' court  not  only  placed  tbe  bonds 
In  charge  of  Lane,  but  sought  to  give  bim 
absolute  authority  to  sell  tbem  in  any  way 
and  for  any  sum ;  no  limitations  of  any  kind 
being  placed  upon  bis  powers  in  connection 
fberewitb.  Tbe  court  sought  to  confer  on 
bim  authority  that  tbe  conrt  itself  did  not 
possess.  There  is  no  reference  in  tbe  order 
to  any  legal  limitations  upon  the  sale,  but 
nntrammeled  discretion  is  conflded  to  him  in 
tbe  custody  and  sale  of  the  bonds.  Oould 
sncta'  power  be  delegated  to  any  one  by  the 
commissioners'  court?    We  think  not. 

[S]  It  18  a  well-settled  principle  tbat  tbe 
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public  powers  or  trusts  devolved  upon  a 
council  or  governing  body  of  any  subdivision 
of  a  state,  to  be  exercised  by  it  when  and 
in  such  manner  as  it  shall  deem  best,  cannot 
be  delegated  to  others.  Dillon,  Mun.  Corp. 
i  244.  No  direct  authority  is  found  in  the 
statutes  for  tbe  employment  of  an  agent  to 
have  the  custody  of  and  sell  county  or  dis- 
trict bonds,  and  the  principle  should  be  al- 
ways remembered  that  a  public  corporation 
is  a  governmental  agency  of  very  limited 
powers,  hedged  about  with  restrictions,  and 
the  authority  to  employ  agents  to  assist  in 
the  performance  of  duties  devolved  on  tbe 
governmental  agency  must  be  expressly  given 
or  strongly  implied  from  the  language  of  the 
statute.  It  has  been  held  that  power  of  a 
municipality  to  Issue  and  sell  bonds  carries 
with  it  the  implied  power  to  secure  such  rea- 
sonable and  necessary  assistance  as  may  be 
requisite  to  make  an  advantageous  sale. 
Armstrong  v.  Ft  Bdward,  159  N.  Y.  315,  53 
N.  B.  1116;  Slayton  v.  Rogers,  128  Ky.  106. 
107  S.  W.  696.  In  tbe  case  of  Davis  v.  City 
of  San  Antonio  (Civ.  App.)  160  &  W.  1161, 
this  conrt  placed  tbe  authority  of  the  dty  to 
employ  agents  to  sell  bonds  on  the  language 
of  the  charter  which  permitted  the  employ- 
ment of  agents  when  "deemed  necessary  for 
tbe  good  government  and  interest  of  the 
city."  But  we  are  of  opinion  tbat  tbe  au- . 
thority  to  sell  lodged  in  a  governmental  agen- 
cy would  carry  with  it  tbe  authority  to  em- 
ploy agents  to  assist  in  such  sale,  but  at  the 
same  time  it  would  not  carry  tbe  authority 
to  place  tbe  sale  of  tbe  bonds  at  the  absolute 
discretion  of  any  one.  Blair  v.  Waco,  75  Fed. 
800,  21  C.  C.  A.  517.  In  the  employment  of 
such  agencies,  tbe  most  absolute  good  faith 
would  be  required,  and  no  pretended  agency 
to  sell  bonds'  conld  be  made  the  basis  of  an 
increase  of  an  officer's  salary.  There  could 
have  been  no  necessity  for  releasing  tbe  cus- 
tody of  tbe  bonds  to  Frank  Lane,  in  the  very 
teeth  of  tbe  statute,  because,  if  bis  assistance 
in  selling  tbe  bonds  had  been  demanded,  he 
could  have  given  that  assistance '  fully  as 
well  with  the  bonds  in  the  ^stody  provided 
by  law. 

The  commissioners'  court  not  only  was 
guilty  of  an  Infraction  of  law  in  divesting 
itself  of  tbe  custody  of  tbe  bonds,  but  at- 
tempted to  give  Lane  tbe  absolute  right  of 
disposal  of  the  bonds  in  any  manner  and  for 
any  price  he  might  desire.  It  was  sought  to 
give  bim  authority  which  could  not  be  ex- 
ercised by  the  court,  and  of  course  tbe  order 
was  invalid.  Lane  was  charged  with  the 
knowledge  that  his  employment  was  in  viola- 
tion of  tbe  plain  terms  of  tbe  statute,  and, 
being  void,  it  cannot  form  tbe  basis  of  a  re- 
covery for  services  rendered.  Dillon,  Mun. 
Corp.  J  895;  Ft  Edward  v.  Fish,  156  N.  T. 
863,  50  N.  B.  973. 

[3]  Tbe  first  order  passed  by  the  commis- 
sioners' court  recited: 

"That  the  attorney's  fee  allowed  the  county 
attorney  for  legal  services  rendered  to  the  court 
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and  county  officials,  to  wit,  $600  per  month,  is 
inadequate  for  tlie  amount  of  worii  eucb  as  tiie 
service  requires." 

-Provision  was  made  in  tlie  order  for  rais- 
ing the  amount  to  $100.  That  order  was 
made  on  Febmary  11,  1914,  and  a  temporary 
order  restraining  payment  of  the  salary  was 
Issued  on  February  24,  1914.  No  doubt  rec- 
ognizing the  Illegality  of  the  order,  the  coun- 
ty attorney,  on  March  9,  1914,  requested  the 
revocation  of  the  order  by  the  commissioners' 
court,  and  on  the  same  day  it  was  as  recited 
in  the  order  that  the  former  order  was  "revok- 
ed, repealed,  annulled  and  held  for  nanght," 
but  was  followed  by  an  order  to  employ  the 
county  attorney  "to  advise  said  county  Judge 
and  commissioners'  court  In  the  proper  prep- 
aration and  issuing  of  said  road  bonds,  and 
other  legal  matters  In  connection  therewith; 
to  sell  or  assist  in  selling  said  issue  of  bonds 
at  the  best  price  obtainable  therefor;  to  do 
and  perform  such  other  services  as  shall  be 
required  of  him  in  advising  said  commis- 
sioners' court  and  county  judge  with  refer- 
ence to  said  bond  Issue ;  and  In  reference  to 
all  other  matters  not  contemplated  or  cov- 
ered by  said  Frank  Lane's  official  duties  as 
county  attorney  of  Kinney  county."  It  was 
further  provided  that  the  employment  should 
be  for  a  year  on  a  salary  of  $1,200,  payable 
'  monthly  at  the  rate  of  $100  per  month.  On 
December  9,  1913,  the  commissioners'  court 
passed  the  following  order: 

"It  is  also  ordered  that  Frank  Lane  be  au- 
thorized to  take  and  have  charge  of  said  bonds 
pending  their  investigation  by  the  Attorney 
General  and  upon  their  approval  shall  have  au- 
thority to  negotiate   their  sale." 

On  the  same  date  as  the  order  quoted,  a 
hundred  dollars  was  appropriated  to  pay  the 
county  attorney's  expenses  to  Austin  to  pre- 
soit  the  bonds  to  the  Attorney  General.  The 
facts  clearly  Indicate  a  determined  purpose 
upon  the  part  of  the  commissioners'  court 
to  evade  and  thwart  the  provisions  of  ar- 
ticle S,  S  21,  of  the  Constitution  and  the  stat- 
utes of  the  state.  The  very  services  enumer- 
ated in  the  order  as  to  advice  to  be  given  by 
the  county  attorney  to  the  county  Judge  and 
commissioners'  court  are  provided  for  in  ar- 
ticle 356a.  It  was  as  much  the  duty  of  the 
county  attorney  to  advise  the  county  Judge 
and  commissioners'  court  in  regard  to  prop- 
erly preparing  and  issuing  the  road  bonds 
as  in  regard  to  any  other  matter  in  which 
the  county  was  interested,  and  it  was  hla 
duty  to  advise  them  In  regard  to  all  county 
matters.  There  could  be  no  county  matters 
about  which  advice  was  required  that  was 
"not  contemplated  or  covered"  by  ills  official 
duties  as  county  attorney  of  Kinney  county. 

There  was  no  testimony  tending  to  show 
that  the  county  attorney  performed  any  serv- 
ices in  connection  with  the  t>onds,  except  to 
present  them  to  the  Attorney  General  for 
approval,  and  he  was  given,  under  the  guise 
of  expenses,  an  extra  hundred  dollars  for 
that  servlcei 


If  the  sums  paid  for  advice,  already  provid- 
ed for  by  law,  could  be  separated  from  any 
imaginary  services  rendered  In  connection 
with  the  tMnds,  there  Is  no  testimony  indi- 
cating that  the  county  attorney  rendered  any 
services  In  selling  the  bonds  if  they  were 
ever  sold.  Surely  such  services  could  not 
endure  for  12  months.  The  testimony  in- 
dubitably stamps  the  whole  afTair  as  a  de- 
liberate attempt  to  Increase  the^  salary  of 
the  county  attorney  for  services  required  of 
him  by  the  laws  of  the  state.  As  said  by 
the  trial  Judge  in  his  conclusions  on  grant- 
ing the  temporary  injunction: 

"It  appears  from  said  order  that  the  commis- 
sioners' court  is  andertaking  to  pay  said  county 
attorney  additional  compensation  for  services 
which  be  is  required,  by  virtue  of  his  office,  to 
perform.    •    •    • » 

If  the  Judge  was  in  possession  of  any  more 
facts  than  on  the  hearing  of  the  tempMnry 
injunction,  the  record  fails  to  indicate  them. 
The  order  passed  to  meet  the  Judgment  on 
granting  the  temporary  injunction  did  not 
meet  the  exigencies  or  the  demands  at  the 
law. 

[4]  In  the  order  approving  the  contract 
made  by  the  county  Judge  with  Lane  it  is  re- 
cited that: 

"The  purpose  and  Intent  being  to  compensate 
said  Frank  Lane  for  his  services  in  aiding  this 
court  to  get  the  Kinney  county  road  bonds  ap- 
proved by  the  Attorney  General  including  trips 
to  Austin  in  connection  with  the  said  bond  is- 
sue, and  to  sell  said  bonds  and  protect  the 
county  against  the  payment  of  exorbitant  charg- 
es for  the  sale  of  said  bonds,  and  conunissions 
and  to  defend  any  suit  that  might  be  filed  to 
restrain  the  sale  of  said  bonds  or  delay  tbe  sale 
of  same  by  any  taxpayers  opposed  to  said  Irand 
issue." 

The  object  appears  to  be,  from  that  part 
of  the  order,  not  only  to  pay  the  county  at- 
torney for  his  advice  and  aid  in  selling  the 
bonds,  but  to  provide  a  retainer  for  his  serv- 
ices in  any  case  that  might  arise  about  the 
validity  of  the  iMnds.  And  If  there  was  any 
doubt  as  to  the  authority  to  "negottate," 
meaning  the  authority  to  sell  the  bonds.  It  la 
fully  removed  by  the  language  of  the  con- 
tract and  the  order  approving  it. 

Not  only  did  the  contract  authorize  Lane  to 
sell  the  bonds,  but,  regardless  of  the  require- 
ment of  the  statute  that  the  bonds  be  sold  at 
par,  the  contract  and  last  order  authorized 
him  "to  sell  said  bonds  at  the  best  price  ob- 
tainable therefor."  Having  possession  of  the 
bonds,  he  coidd  deliver  them  and  bind  the 
"sale,"  If  such  delegated  authority  had  been 
supported  by  law. 

Appellees  seek  to  apply  the  rule  that  a 
power  to  sell  land  does  not  give  authority  to 
convey,  to  a  case  in  which  an  agent  is  placed 
in  possession  of  personal  property,  bat  it 
does  not  apply,  as  one  of  the  cases  given  un- 
der the  word  "sell,"  in  Words  and  Phrases, 
to  which  we  are  referred,  abundantly  shows. 
Thacher  v.  Moors,  134  Mass.  163.  The  power 
to  sell  bonds  by  an  agent  in  possession  ot 
them  carried  with  it  the  power  to  deliver  th« 
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bonds  and  thereby  fully  consummate  the  sale. 
The  commissioners'  court  could  no  more  dele- 
gate that  authority  to  an  agent  than  it  could 
delegate  the  power  to  sell  and  convey  land 
to  an  agent,  and  that  has  been  condemned 
by  the  Supreme  Court  and  this  court  Logan 
V.  Stephens  County,  98  Tex.  283,  83  S.  W. 
365;  Brazoria  County  v.  Rothe,  168  8.  W.  70. 
.4s  said  by  the  Supreme  Court  in  the  Logan 
Case: 

"It  is  not  intended  to  limit  the  power,  which 
haa  been  granted  by  the  Constitution  to  the 
commiaaionerB'  court,  to  manage,  according  to 
its  discretion  and  to  the  beat  advantage,  the 
lands  held  in  trust  for  the  public  free  schools; 
bot  simply  to  hold,  ae  we  do,  that  the  commis- 
lioners'  court  cannot  commit  tlieir  discretion  in 
making  aala  to  an  agent." 

If  the  rigbt  to  sell  bonds,  of  which  he  had 
the  posaessioii,  at  the  best  price  he  could  get 
for  them,  did  not  commit  the  discretion  of 
the  commissioners'  court  to  the  county  at- 
torn^, such  discretion  could  not  be  commit- 
ted. 

If]  It  has  been  held  that  commlsaloneni' 
courts  may  employ  county  attomeara  to  rep- 
resent the  county  in  pending  suits,  but  we 
have  seen  no  case  in  wltich  a  commissioners' 
court  Is  given  authority  to  employ  an  at- 
torney and  pay  him  a  retainer  of  flOO  a 
month  for  12  months  to  defend  suits  that 
might  possibly  be  Instituted  against  the  conn- 
ty.  In  the  case  of  Lattiinore  v.  Tarrant  coun- 
ty, 124  S.  W.  205,  It  was  held  that  a  contract 
to  pay  the  county  attorney  for  written  advice 
was  not  Inlilblted  by  law;  that,  however,  was 
before  the  passage  of  article  856a,  which 
oialtes  it  one  of  the  duties  of  the  county  at- 
torney to  give  such  advice,  and  for  which  he 
cannot  receive  additional  remuneration. 

If  additional  pay  could  be  allowed  county 
attomejrB  for  advice  given  the  commissioners' 
court,  for  the  possible  prosecution  or  defense 
of  suits  not  in  existence,  and  wlilch  may  nev- 
er arise,  the  Constitution  and  laws  as  to  their 
salaries  are  nuUitles,  and  the  salaries  they 
might  receive  would  l>e  OMasured  by  the  gen- 
erosity or  extravagance  of  the  commissioners' 
eoart.  Suits  may  possibly  arise  in  any  coun- 
ty, although  they  seldom  occur,  but  such  pos- 
alMllty  would  form  the  excuse  for  a  large 
salary  to  any  county  attorney  In  the  state, 
and  the  Constitution  overridden. 

(■1  In  tills  case,  so  far  as  the  record  dis- 
closes, no  extra  service  whatever  was  render- 
ed by  the  county  attorney  for  the  $1,200  vot- 
ed him  out  of  the  county  finances.  If  he  gave 
any  advice,  if  he  defended  any  suits,  if  he 
sold  any  bonds,  the  statement  of  facts  does 
not  show  it  All  that  the  record  shows  that 
he  did  was  to  make  a  trip  to  Austin  to  pre- 
sent the  bonds  to  the  Attorney  General  for 
approval,  and  that  was  long  before  the  con- 
tract was  made  with  him,  and  he  was  given 


flOO  for  that  trip.  In  article  8,  {  68,  of  the 
state  ConstitutloU,  it  is  provided  that  no  ex- 
tra compensation  shall  be  allowed  any  pub- 
lic officer,  agent,  servant,  or  contractor  after 
service  has  been  rendered,  and  yet  in  the  face 
of  that  provision  the  commissioners'  court 
voted  the  fl,200  "to  recompense  said  Frank 
Lane  for  his  services  in  aiding  this  court  to 
get  the  Kinney  county  road  bonds  approved 
by  the  Attorney  General,  including  trips  to 
Austin  in  connection  with  the  said  bond  is- 
sue," etc.  The  Constitution  in  positive  terms 
provides,  also: 

"County  attorneys  shall  receive  as  compen- 
sation only  such  fees,  commissions,  and  per- 
quisites as  may  be  prescribed  by  law." 

No  such  remuneration  as  was  voted  by  the 
commissioners'  Court  is  provided  by  law,  and 
the  Constitution  cannot  be  set  aside  biy  a 
subterfuge,  but  must  be  obeyed.  If  the  bonds 
have  been  sold,  it  did  not  require  a  salary  for 
12  months  to  sell  them,  and  if  they  have  not 
been  sold  no  service  has  been  rendered.  As 
said  by  tbis  court: 

"Tn  special  matters,  and  cases  where  the  in- 
terest of  a  county  may  require  the  services  of 
an  attorney,  its  commusioners'  court  may  con- 
tract for  them.  •  •  •  But  such  court  can- 
not make  an  order  which  will  warrant  the 
payment  of  the  people's  money  to  an  attorney 
for  services  neither  required  nor  performed. 
Grooms  v.  Atascosa  County,  32  S.  W.  188. 

[7]  As  to  the  plea  that  the  fees  and  emolu- 
ments of  county  attorneys  being  so  meager 
"as  to  afford  no  fit  remuneration  for  the  of- 
fice" In  some  counties,  it  is  doubtless  true, 
but  that  can  offer  no  Justification  for  a  gen- 
erons  commissioners'  court  to  relieve  the  ne- 
cessities of  the  occasion  by  violating  laws 
and  disregarding  the  Constitution.  There  are 
few  officers,  executive,  Judicial,  or  legislative, 
that  receive  adequate  remuneration  for  their 
services;  but  the  only  appeal  Is  to  the  people 
and  their  Legislatures.  Courts,  however  will- 
ing, have  no  power  to  raise  salaries  of  county 
attorneys  or  any  other  officer  unless  so  em- 
po^vered  by  the  Constitution  or  legislative 
act. 

If  the  opinion  of  the  majority  of  the  Su- 
preme Court  In  Dallas  County  v.  Lively,  167 
S.  W.  210,  be  sound,  still  the  facts  of  that 
case  render  it  inapplicable  In  this  case.  The 
statute  as  to  ex  officio  services  of  the  county 
Judge  has  no  reference  to  a  county  attorney. 
Provision  had  been  made  fOr  the  salary  of 
the  coimty  attorney  before  orders  herein  re- 
ferred to  were  made. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court  with  instruc- 
tions to  set  aside  the  orders  of  the  commis- 
sioners' court  and  issue  a  permanent  injunc- 
tion against  appellees  as  prayed  for  In  the 
petition. 
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HOUSTON  ft  T.  C.  R.  CO.  r.  SMALLWOOD. 
(No.  7200.) 

(Court   of   ClvU    Appeals    of   Texaa.      Dallas. 

Nov.  21,  1014.    Rehearing  Denied 

Dec  12,  1914.) 

1.  Master  and  Skbvant  (§  288*)— Action 
roB  iNjUBiEs— Qtjbstion  fob  Juby— Assump- 
tion OP  Rise. 

On  evidence  in  a  railroad  servant's  action 
for  injury  from  falling  from  a  car  load  of  lum- 
ber which  he  was  trying  to  straigbten,  held, 
in  view  of  the  opportunity  and  capacity  of  the 
servant,  an  uneducated  negro,  for  discovering 
the  risic,  that  whether  he  knew  or  ought  to  have 
known  that  the  pinch  bar  furnished  him  with 
directions  to  use  it  was  defective,  and  appreci- 
ated the  danger  of  using  it  as  directed,  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1068-1P88;  Dec.  Dig.  { 
288.*] 

2.  Masteb  and  Sebvant  (J  217*)— Action  fob 
INJUBY— Assumption  of  Risk— "Unsafe"— 
"Danqebous." 

In  a  railroad  servant's  action  for  injury 
from  falling  from  a  car  load  of  lumber  which 
he  had  beei\  directed  to  straighten  and  arrange, 
where  plaintiff  knew  that  the  work  was  dan- 
gerous and  the  danger  of  attempting  to  do  it 
without  help,  and  where. the  jury  found  that  the 
defective  condition  of  the  pinch  bar  furnished 
him,  with  directions  to  straighten  the  lumber, 
was  such  that  it  could  be  seen  by  merely  looking 
at  it,  a^d  that  plaintiff  knew,  or,  by  ordinary 
care,  could  have  known,  that  it  was  unsuitable 
and  "unsafe"  for  doing  the  work,  the  latter  find- 
ing being  equivalent  to  a  finding  that  it  was 
"dangerous,"  the  facta  found  established  the  de- 
fense of  bis  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  674-600;  Dec.  Dig.  { 
217.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dangerous;    Unsafe.] 

3.  Judgment  (|  256*)— Spbciai.  Vkbdiot— BIf- 
FECT— Rejection. 

When  a  special  verdict  has  been  returned, 
the  trial  court,  in  rendering  judgment,  cannot 
disregard  a  finding  on  a  matefrial  issue,  even 
though  such  finding  has  no  support  whatever  in 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446-454;    Dec.  Dig.  §  256.*] 

4.  MasteB  and  Sebtant  (|  297*)— Action  fob 
Injuby-Findinos— Assumption  of  Risk. 

In  a  railroad  servant's  action  for  injury 
from  falling  from  a  car  load  of  lumber  which  he 
was  trying  to  straighten  with  a  pinch  bar,  where 
the  common-law  doctrine  of  assumed  risk  ap- 
plied, findings  that  he  knew  that  the  pinch  bar 
furnished  him  was  nnsafe,  and  that  his  attempt 
to  do  the  work  without  help  was  dangerous,  es- 
tablished that  his  injury  was  from  an  assumed 
risk,  even  though  he  was  inexperienced  and  had 
not  been  warned,  as  such  warning  would  not 
have  given  him  any  information  which  he  did  not 
have ;  and  the  finding  that  his  injury  did  not 
result  from  any  risk  assumed  when  he  entered 
the  service  did  not  alter  the  case. 

[Ed.  Note.— For  other  cases,  see  Master,  and 
Servant,  (Tent  Dig.  K  U95-U98;  Dec.  Dig.  $ 
287.*] 

Appeal  from  District  <3oart,  Grayson  Coun- 
ty;   W.  M.  Peck,  Judge. 

Action  by  C.  H.  Smallwood  against  the 
Houston  &  Texas  Ontral  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 


Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Head,  Dillard,  Smith,  Maxey  k 
Head,  of  Sherman,  for  appellant  £.  J. 
Smith,  of  Denison,  and  Freeman  ic  Batsell, 
of  Sherman,  for  appellee. 

TALBOT,  3.  The  appellee  instituted  this 
suit  in  the  district  court  of  Grayson  conn^, 
Tex.,  against  tbe  appellant  to  recover  dam- 
ages for  personal  injuries  which  he  alleges 
lie  sustained  as  the  result  of  a  fall  from  a 
car  load  of  lumber;  be  being  engaged  at 
tbe  time  in  straightening  and  arranging  the 
lumber  on  said  car.  The  petition  alleges,  in 
substance,  tliat  appellee  was  in  tbe  employ 
of  appellant  in  tbe  capacity  of  a  common  la- 
borer and  porter  at  its  station  and  offi<ce8  in 
tbe  city  of  Denison,  Tex.;  that  there  was 
standing  on  one  of  appellant's  tracks,  in 
said  city,  on  September  21,  1912,  a  car  of 
lumber;  that  the  lumber  on  tbis  car  bad  be- 
come t>adly  disarranged  in  transportation, 
and  not  in  a  condition  to  be  furtber  trans- 
ported; that  appellee  was  directed  by  C.  M. 
Kirk,  appellant's  agent  to  straighten  and 
arrange  the  lumber  on  said  car,  and  was  fur- 
nished by  said  agent  with  a  pinch  bar  and 
maul  to  use  ta  doing  said  work;  tbat  be 
was  inexperienced  in  doing  tbe  work;  tbat 
tbe  lumber  was  heavy,  and  one  man  was  not 
sufBcient  to  safely  do  the  work;  tbat  at 
least  two  men  were  required  and  reasonably 
necessary  to  do  it;  that  the  pinch  bar  was 
defective  and  unsuitable,  worn  at  the  point, 
and  would  not  take  bold  and  stick  in  the 
lumber,  and  slipped  and  caused  blm  to  fall 
from  the  car  and  sustain  serious  and  perma- 
nent injuries.  Tbe  grounds  of  negligence 
alleged  were:  (1)  Directing  appellee  to  do  tbe 
work  at  the  place  and  under  the  circnm- 
stances,  and  failure  Xo  provide  bim  a  rea- 
sonably safe  place  in  which  to  do  said  work; 

(2)  placing  appellee  in  a  place  of  danger,  and 
directing  bim  to  do  dangerous  work,  with 
knowledge  of  his  inexperience,  without  warn- 
ing him  of  tbe  danger,  and  without  instruct- 
ing him  as  to  the  manner  of  doing  the  woi^ ; 

(3)  failure  to  furnish  sufficient  number  of 
men  to  safely  do  the  work;  and  (4)  furnish- 
ing htm  a  defective  pinch  bar.  Appellant 
answered  by  specific  denial  of  tbe  allegations 
of  appellee's  petition,  and  alleged  the  facts 
to  be  that  appellee  was  familiar  with  the 
work  he  was  doing  at  the  time  of  the  acci- 
dent; that  one  man  was  sufficient  to  safely 
do  it;  that  appellee  was  engaged  in  inter- 
state commerce;  that  appellant's  agent  di- 
rected him  to  do  the  work,  and  he  (appellee) 
selected  the  pinch  bar  to  use  in  doing  it; 
tbat  he  (appellee)  knew  all  about  what  dan- 
ger there  was  Incident  to  the  work;  that, 
if  more  than  one  man  was  required  to  do  it, 
plaintiff  knew  it  and  knew  tbe  danger  of  one 
man  alone  doing  the  work;  that  tlie  pinch 
bar  was  a  simple  tool,  and,  if  defective,  its 
defects  and  the  danger.  If  any,  in  using  it 
were  open  and  obvious,  and  as  well  known 
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to  plalntlfl  as  to  defendant,  and  the  Injuries, 
U  any  were  sustained  by  plaintiff,  resulted 
from  a  risk  assumed  by  blm.  The  case  -was 
tried  December  10,  1913,  before  a  Jnry,  and 
was  snbmitted  on  special  Issues.  Plaintiff 
and  defendant  each  filed  motion  for  Judgment 
on  the  findings  of  the  Jury.  Plaintiff's  mo- 
tion was  granted,  defendant's  overruled,  and 
judgment  rendered  for  plaintiff  In  the  sum  of 
|2,S0O,  and  appellant  appealed. 

The  first  assignment  of  error  complains  of 
tbe  court's  refusal  to  give  appellant's  request- 
ed charge  instructing  the  Jury  to  return  a 
verdict  In  Its  favor.  The  proposition  under 
the  assignment  is  that  the  undisputed  evi- 
dence showed  that  appellee  was  engaged  in 
work  in  connection  with  Interstate  commerce ; 
that  be  knew  whatever  danger  there  was  In- 
cident to  doing  the  work  in  which  he  was 
engaged;  that  he  knew  the  danger  Incident 
to  doing  the  work  without  help;  ttiat  the 
defects,  If  any,  in  the  pinch  bar  were  open, 
obvious,  and  known  to  appellee,  and  that  he 
therefore  assumed  all  the  risks  and  danger 
incident  to  doing  tbe  work  without  assist- 
ance, and  to  using  the  pinch  bar  in  the  condi- 
tion it  was,  and  appellant  was  entitled  to 
have  the  Jury  Instructed  to  return  a  verdict 
In  its  favor. 

After  a  careful  examination  of  tbe  evidence 
and  tbe  autboritlra  bearing  upon  the  propo- 
sition asserted,  we  have  reached  the  concln- 
Blon  that  the  charge  under  consideration  was 
properly  refused.  This  Is  especially  true,  we 
think.  In  view  of  the  decision  of  our  Supreme 
Court  In  the  case  of  Darake  v.  Railway  Go., 
99  Tex.  240,  89  S.  W.  407. 

[11  It  is  doubtless  true  that  the  undisputed 
evidence  showed  that  plaintiff  knew  when  he 
undertook  to  do  the  work  of  arranging  the 
lumber  on  tbe  car  that  he  could  not  do  it 
safely  without  help  and  that  he  appreciated 
the  danger  Incident  to  undertaking  to  do 
the  work  without  assistance,  but  we  do  not 
believe  It  can  safely  be  said  from  the  evi- 
dence, as  a  matter  of  law,  that  he  knew  be- 
fore he  was  injured,  or  ought  to  have  known, 
that  the  pinch  bar  furnished  him  by  appel- 
lant with  directions  to  use  It  in  arranging 
the  lumber  *as  defective,  and  appreciated  the 
danger  of  using  it  as  directed.  In  the  case 
cited,  which  the  court  said  was  a  very  close 
one,  it  is  said: 

"If  there  was  negligence  on  the  part  of  the 
defendant  ia  furnishing  a  tool  which,  t>ecajase  at 
its  unfitDess  for  the  use  to  which  it  was  to  be 
put,  exposed  the  plaintiff  to  danger  which  the 
exercise  of  ordinary  care  in  doing  bis  work 
would  not  have  brought  to  his  knowledge,  he 
cannot  be  held  to  have  assumed  the  risk  result- 
ing from  his  employer's  negligence.  Whether 
or  not  the  condition  of  a  tocu  is  so  obvious 
that  a  servant  necessarily  assumes  the  risk  of 
nsinfr  it  must  depend,  in  some  cases,  not  merely 
upon  the  simple  character  of  the  instrument  it- 
self, and  the  openness  of  the  defects  in  it,  but 
also  upon  the  situation  and  condition  of  the  serv- 
ant himself,  his  opportunity  and  capacity  for 
discovering  that  condition,  and  the  circumstanc- 
es calculated  to  withdraw  his  attention  from 
it;   and  tbe  test  Ia  doubtful  cases  is  the  Judg- 


ment of  a  jury  uixin  the  question  whether  or 
not  persons  of  ordinary  prudence  similarly  sit- 
uated would  have  discovered  the  risk." 

The  appellee  was  an  uneducated  negro,  and 
these  remarks  of  the  Supreme  Court  are,  in 
our  opinion,  peculiarly  applicable  In  the  case 
at  bar,  and  make  It  plain  that  "the  degree  of 
mental  capacity  and  knowledge  of  tools  and 
machinery  possessed  by  the  servant,"  and 
"his  right  to  rely  upon  the  master  to  protect 
blm  from  danger  and  Injury  and  In  selecting 
tbe  agent  from  which  It  may  rise,"  are  prop- 
er to  be  considered  in  determining  whether 
he  assumed  the  risk,  and  that  In  such  cases 
the  assumption  of  tbe  risk  becomes  one  of 
fact  for  tbe  Jury. 

[2]  Tbe  next  assignment  is  that  tbe  court 
erred  In  overruling  tbe  appellant's  motion, 
filed  In  tbe  trial  court,  for  Judgment  and  In 
entering  Judgment  for  the  appellee.  It  is 
urged  that  this  action  of  tbe  court  was  error, 
because,  under  tbe  undisputed  evidence,  no 
negligence  was  shown  against  the  appellant 
In  any  respect ;  (2)  because,  under  tbe  undis- 
puted evidence  and  findings  of  tbe  Jury,  ap- 
pellee knew  the  number  of  men  required  ac- 
cording to  his  contention  to  safely  i)erform 
tbe  work  that  be  undertook  to  do  and  assum- 
ed tbe  risk  of  whatever  danger  there  was 
incident  to  one  nuin  attempting  to  do  tbe 
work;  (3)  because,  under  the  undisputed  evi- 
dence and  findings  of  tbe  Jury,  the  appellee, 
at  the  time  he  was  injured,  was  engaged  in 
Interstate  commerce  in  doing  the  work  that 
be  was  attempting  to  do,  tbe  pinch  bar,  a 
plain  simple  tool,  and  its  defect,  if  any,  open 
and  obvious  and  actually  known  to  appellee, 
or  must  necessarily  have  been  known  to  him 
In  tbe  performance  of  bis  work,  and  appel- 
lee knew,  before  or  at  the  time  be  was  in- 
jured, tbe  danger  incident  to  the  use  of  tbe 
pinch  bar.  If  any,  or,  by  tbe  exercise  of  ordi- 
nary care  for  bis  own  safety,  would  have 
known  it,  and  therefore  assumed  the  risk  of 
danger  incident  to  worldng  with  said  pinch 
bar. 

Tbe  contention  that,  according  to  the  un- 
disputed evidence,  no  negligence  whatever 
was- shown  against  appellant  will  not  be  sus- 
tained. As  was  held  in  tbe  case  of  Drake  v. 
Railway  Co.,  supra,  we  bold  in  this  case,  that 
whether  or  not  the  appellant  furnished  tbe 
appellee  the  pinch  bar  in  question  tmder  dr- 
cnmstances  showing  a  want  of  ordinary  care 
for  bis  safety  was  a  question  of  fact  for  the 
determination  of  the  Jury.  That  tbe  appel- 
lee knew  tbe  work  he  attempted  to  do  was 
dangerous  and  knew  the  danger  Incident  to 
his  attempt  to  do  tbe  work  required  of  blm 
without  assistance  Is  very  conclusively  estab- 
lished by  bis  own  testimony,  and  the  findings 
of  the  Jury  on  that  question  are  to  that  effect, 
and,  notwithstanding  tbe  views  expressed  In 
discussing  appellant's  first  assignment  of  er- 
ror, that  the  evidence  was  sufficient  to  entitle 
appellee  to  have  a  Jury  determine  tbe  Issue 
of  whether  or  not  he  should  be  charged  vrltb 
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first  be  exhausted  before  issuing  aa  to  Indl- 
Tldaals  does  not  vitiate  the  Judgment,  because 
It  is  a  matter  controlled  by  statute  (article 
6163,  supra),  and  plaintiff  is  not  bound  to 
prove  that  all  the  defendants  are  bound  In 
order  to  recover  against  any  one  of  tnem. 
Stevens  &  Andrews  t.  Gainesville  National 
Bank,  62  Tex.  499.  And  the  general  rule  is 
that  the  Indebtedness  of  a  Joint-stock  com- 
pany wUl  be  charged  pro  rata  to  the  solvent 
members.  Cameron  v.  First  National  Bank, 
Decatur,  34  S.  W.  178.  But  there  Is  nothing 
in  this  record  to  show  that  all  the  Individuals 
ngalnst  whom  this  Judgment  was  rendered 
are  not  equally  solvent ;  nor,  in  foct,  that  the 
assets  of  the  association  are  not  sufficient  to 
satisfy  the  Judgment. 

[4]  The  seventh  and  eighth  assignments 
assert  ttiat  the  citation  shows  that  W.  O. 
Bobertson  was  not  served  and  that  J.  Heard 
was  dead.  The  citation  is  not  evidence  for 
our  consideration,  unless  it  comes  up  in  a 
proper  statement  of  facts;  besides,  tlie  Judg- 
ment contradicts  the  citation,  in  that  it  re- 
cites the  parties  came  and  announced  ready 
for  trial. 

[5]  The  ninth  and  tenth  assignments,  com- 
plain of  the  refusal  of  court  to  give  special 
charges  requested.  In  the  absence  of  a  state- 
ment of  facts,  they  will  not  be  considered, 
and  are  therefore  overruled. 

The  eleventh  complains  that  the  court  erred 
In  refusing  a  new  trial  because  the  Judg- 
ment Is  not  supported  by  the  pleadings,  and  is 
disposed  of  by  discussion  under  first  to  fifth 
assignments. 

There  beln^  no  error  apparent  of  record, 
the  cause  must  be  affirmed. 

Affirmed. 


BAUEB  et  al."  v.  CBOW.    (No.  349.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  5,  1014.    Rehearing  Denied 

Dec.  3,  1914.) 

1.  Appeal  and  Ebbob  ({  395*)— Jxthisdiction 
—Appeal  Bond.. 

Under  Rev.  St.  1895,  art.  1025,  providing 
that,  where  there  is  a  defect  of  substance  or 
form  in  any  appeal  or  writ  of  error  bond,  the 
court  may  allow  it  to  be  amended,  a  defective 
bond  gives  the  Court  of  Civil  Appeals  jurisdic- 
tion on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2058,  2064-2070,  2085, 
2086,  3127 ;    Dec.  Dig.  §  395.*] 

2.  Bbokers   (§  86*)  —  CoMMissiows  —  Aobkb- 
MENT  roB  Division— Evidence. 

In  an  action  for  a  share  in  commissions 
which  plaintiff  claimed  be  and  defendant  were 
to  divide,  evidence  held  to  establish  the  agree- 
ment that  the  two  who  were  real  estate  brokers 
should  equally  divide  any  profits  or  commissions 
earned  in  a  certain  sale. 

(Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  $§  116-120;   Dec.  Dig.  §  86.*] 

3.  Bbokebs  (§  66*)— Commissions— Bight  to. 

An  agreement  between  two  brokers  that 
they  should  equally  divide  commissions  in  the 
event  of  effecting  a  certain  sale  is  enforceable 


by  one  of  them,  even  thoog^  he  had  no  agency 
to  sell  the  lands  involved. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  g  51 ;   Dec.  Dig.  g  66.*] 

4.  Bbokkbs  (I  66*)— Commissions— BiOHT  to. 

Where  two  brokers  agreed  that  in  the 
event  of  making  a  certain  sale  they  would  divide 
the  commissions,  and  one  of  them  introduced 
the  parties  and  started  the  negotiations,  he  is 
entitled  to  his  share  of  the  commission,  though 
he  performed  no  further  act;  it  appearing  that 
nothing  else  was  required  oi  him. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  51 ;   Dec.  Dig.  g  66.*] 

5.  Bbokebs  (g  66*)— (commissions— Right  to. 

Where  plaintiff  and  another  broker  agreed 
to  divide  commissions  from  a  stipulated  sale, 
plaintiff's  rights  in  a  note  for  the  commission 
are  superior  to  those  of  one  who  became  the 
partner  of  the  other  broker  after  the  agreement 
as  well  as  to  rights  based  on  a  decree  in  an  ac- 
tion between  the  other  broker  and  liia  partner 
to  which  plaintiff  was  not  a  party. 

[Ed.  Note..!— For  other  caaes,  see  Brokers, 
Cent.  Dig.  g  51;    Dec  Dig.  g  66.*J 

Harper,  C  J.,  dissenting,  on  rehearing. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Chas.  B.  Ashe,  Judge. 

Action  by  J.  W.  Crow  against  Paul  Bauer, 
William  Barbee,  and  another,  In  which  the 
First  National  Bank  and  another  filed  sepa- 
rate Interventions.  From  a  Judgment  for 
plaintiff,  William  Barbee  and  another  appeal 
Affirmed. 

John  B.  Warren,  N.  O.  Elttrell,  Jr.,  and 
Moody  &  Boyles,  all  of  Houston,  for  ai^l- 
lants.  Stewarts,  S.  H.  Brashear,  and  B.  W. 
Houk,  all  of  Houston,  for  appellee. 


WALTHALL,  J.  [1]  Appellee's  first  posi- 
tion In  bis  bri^  filed  In  this  court  questions 
the  Jurisdiction  of  this  court  to  iiear  and  de- 
termine this  cause  on  its  merits,  for  the  rea- 
son that  the  Judgment  In  the  trial  court  was 
rendered  In  favor  of  appellee  against  Paul 
Bauer,  Individually,  for  $3,812.50  and  for  a 
lien  on  a  $2,000  note  and  for  the  foreclosure 
of  same  against  defendants  Paul  Bauer, 
Wm.  Barbee,  and  J.  W.  Hazzard,  recover, 
and  against  Mrs.  N.  W.  Johnson  and  the  First 
National  Bank  of  Houston,  Tex.,  while  the 
appeal  bond  of  appellants,  Hazzard  and  Bar- 
bee, the  only  defendants  appealing,  was  not 
made  payable  to  Paul  Bauer,  who  did  not 
appeal  and  whose  Interests,  appellee  claims, 
are  adverse  to  aK>eIiants  appealing.  It  is 
suggested  that.  If  the  said  note  is  adjudged 
to  appellee,  his  Judgment  to  the  extent  of  the 
value  received  on  the  note  will  be  reduced  to 
that  extent,  while,  if  it  is  adjudged  to  the 
bank,  the  Judgment  against  Bauer  will  re- 
ceive no  credit  We  tlilnk  it  unnecessary  to 
enter  Into  a  discussion  of  the  sufficiency  of 
the  appeal  bond  to  give  this  court  JuriedictiMi. 
Revised  Statutes  1895,  art  1025,  provides 
that  when  there  Is  a  defect  of  substance  or 
form  in  any  appeal  or  writ  of  error  bond,  on 
motion  to  dismiss  the  appeal  for  sucb  defect, 
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tbe  court  may  allow  the  same  .to  be  amended 
by  filing  In  the  Court  of  Civil  Appeals  a 
new  bond  on  sucb  terms  as  tbe  court  may 
prescribe.  In  Hugo  et  aL  v.  Seffel  et  al.,  92 
Tex.  414,  49  &  W.  369,  our  Supreme  Court,  in 
coustruing  article  1025,  said  that: 

"Since  the  passage  of  the  statute  quoted,  a 
defective  bond  is  sufficient  to  give  the  Court  of 
Civil  Appeals  jurisdiction  over  the  appeal." 

We  are  ot  the  opinion  that,  should  appellee 
desire  to  question  the  sufficiency  of  the  ap- 
peal bond  or  the  Jurisdiction  of  the  court  on 
account  of  any  supposed  defect  in  the  bond, 
the  article  of  the  statute  referred  to  and 
Court  of  Civil  Appeals  rules  8  and  9  would 
reciuire  that  a  motion  be  filed  in  calling  In 
question  the  sufficiency  of  the  bond,  so  that 
appellants,  in  tbe  event  the  court  sustained 
appellee's  contention,  could  file  a  sufficient 
bond  on  sncb  terms  as  tbe  court  might  re- 
quire. 

This  suit  was  brought  by  the  appellee,  J. 
W.  Crow,  in  tbe  district  court  of  Harris 
County,  Tex.,  and,  after  a  number  of  amend- 
ments, resulted  in  making  defendants  Paul 
Bauer,  W.  L.  Barbee,  the  firm  of  Paul  Bauer 
&  Co.,  composed  of  W.  L.  Barbee  and  Paul 
Bauer,  and  John  W.  Hazzard,  as  receiver  of 
tbe  partnership  assets  of  Paul  Bauer  &  Co. ; 
Mrs.  N.  W.  Johnson  and  the  First  National 
Bank  of  Houston  filed  separate  interventions. 
Plaintiff  alleged,  in  substance,  that  on  May  7, 
1909,  he  and  the  defendant  Paul  Bauer  were 
engaged  in  tbe  real  estate  brokerage  business 
in  Harris  county  and  formed  a  special  part- 
nersblp  under  an  agreement  that  tbey  would 
share  equally  the  profitai  on  any  sale  that 
might  be  made  by  either  party  (Crow  or 
Bauer)  to  P.  A.  Ogden;  that  Crow  submit- 
ted to  Bauer  a  proposition  of  sale  of  the  Mil- 
ton H.  Smith  land,  of  which  land  Chas.  V. 
Holing  was  then  the  agent  and  that  Bauer 
remarked  that  tbe  land  was  Just  what  he 
wanted  for  Ogden ;  that  a  meeting  between 
Moling,  Bauer,  and  Crow  was  had,  at  which  it 
was  agreed  that  in  case  a  sale  of  the  Smith 
land  should  be  effected  the  profits  should  be 
divided  one-third  to  each ;  that  tbe  price  ask- 
ed by  tbe  agents  for  the  land  was  $63,000, 
which  would  give  $13,000  net  profits  to  Mol- 
ing-, Bauer,  and  Crow ;  that  thereafter,  on  or 
about  the  25th  day  of  May  (1909),  and  after 
tbe  land  had  been  offered  to  Ogden,  and  while 
tbe  sale  was  pending  with  blm,  the  agree- 
ment for  a  division  of  profits  was  modified 
and  readjusted,  whereby  Bauer  was  to  re- 
ceive $4,000,  tbe  MoUng  Company  $4,000, 
Crow  $3,000,  and  A.  B.  Mays  $2,009;  that 
thereafter  the  securities  offered  In  part  pay- 
ment by  Ogden  were  found  to  be  not  accepta- 
ble to  tbe  seller,  and  the  sale  on  tbe  terms 
contemplated  was  not  consummated,  but  tbe 
efforts  to  sell  the  same  land  to  the  same  pur- 
chaser were  not  abandoned;  that  after  the 
securities  offered  by  Ogden  were  found  to  be 
not  acceptable  to  the  seller,  about  June  9 
(10OO),  Bauer  stated  to  Crow  that  by  making 
a  reduction  In  tbe  .pdce  to  be  paid  for,  tbe 


land  be  was  still  satisfied  they  could  get  Og- 
den to  raise  the  money  and  take  land;  and 
that  It  was  agreed  that  he,  Bauer,  and  Crow, 
would  continue  in  their  partnership  agree- 
ment, and,  acting  in  conjunction,  would  make 
efforts  to  sell  said  land  to  Ogden  and  be  in 
tbe  deal  together  and  divide  equally  between 
them  whatever  profit  was  made  by  either 
party.  Plaintiff  further  alleged  that,  as  a 
result  of  their  Joint  efforts,  the  sale  of  tbe 
Smith  land  to  Ogden  was  shortly  thereafter 
consummated,  for  $61,000,  which  gave  a 
profit  of  $11,000  to  tbe  agente ;  that  out  of 
said  profits  Bauer  paid  to  Moling  $2,625  as 
his  share,  leaving  the  net  amount  received  to 
be  divided  between  Bauer  and  Crow  of  $8,375, 
and  that  no  part  of  it  bad  ever  been  paid  to 
him.  Plaintiff  further  alleged  that,  during 
the  transactions  covering  tbe  sale  of  tbe  land, 
defendant  Wm.  Barbee  was  a  silent  partner 
of  Bauer  in  conducting  a  real  estate  broker- 
age business  under  tbe  names  of  Paul  Bauer 
and  Paul  Bauer  &  Co. ;  that  Barbee  authoriz- 
ed and  ratified  all  of  said  agreements  made 
between  Bauer  and  Crow;  that  said  agree- 
ments were  made  for  tbe  use  and  benefit  of 
said  Bauer  and  Barbee,  and  that  Barbee 
participated  In  tbe  profits  of  the  sale;  that 
tbe  partnership  relation  between  Bauer  and 
Barbee  was  unknown  to  plaintiff  until  after 
the  sale  to  Ogden  bad  been  closed  and  the 
commission  earned.  Plaintiff  alleges  that 
said  $11,000  profit  on  the  sale  of  said  land 
was  paid  by  Ogden  as  follows:  $9,000  in 
cash,  and  $2,000  in  tbe  form  of  a  promissory 
note  executed  by  Ogden  and  payable  to  Smith 
(the  owner  of  the  land)  and  indorsed  by 
Smith ;  that,  after  paying  Moling  as  stated; 
there  remained  to  be  dl^'lded  in  cash  the  sum 
of  $6,875  and  the  $2,000  note.  Plaintiff  alleg- 
es that  about  July  6,  1909,  defendants  Bauer 
and  Barbee  collected  and  wrongfully  appro- 
priated to  their  own  use  of  said  profits  the 
sum  of  $6,875  in  cash,  which  plaintiff  alleges 
to  be  $2,187.50,  in  excess  of  Bauer  and  Bar- 
bee's  half  of  tbe  whole  profit,  for  wliicb  plain- 
tiff prays  Judgment,  and,  in  addition,  plaintiff 
prays  Judgment  for  the  said  $2,000  note  now 
in  the  hands  of  John  W.  Hazzard,  receiver. 
Plaintiff  alleges  that,  by  reason  of  tbe  de- 
fendants having  received  to  their  own  use  all 
of  the  cash  paid,  they  are  now  estopped  from 
asserting  any  interest  in  or  title  to  the  said 
note,  which  plaintiff  alleges  was  worth  its 
face  value,  and  that  said  note  rightfully  be- 
longs to  plaintiff;  that  be  has  an  equitable 
lien  on  said  note ;  and  that  *  be  elects  to 
take  same  at  its  true  value  at  tbe  time  of 
the  closing  of  tbe  sale  as  part  of  bis  share  of 
tbe  commission  of  said  sale.  Plaintiff  alleged 
that  the  partnership  of  Barbee  and  Bauer 
was  at  an  end;  that  since  the  filing  of  this 
suit  tbe  court  in  which  this  suit  was  pending 
rendered.  Judgment  in  another  cause,  to  wlt^ 
Nd  49,330,  Barbee  v.  Bauer,  and  in  which 
plaintiff  was  not  a  party  and  in  which  cause 
John  W.  Hazcsard  was  appointed  receiver, 
and  directed  to  take  charge  of  said  not^  and 
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dispose  of  same;  tbat  said  note  and  other 
partnership  effects  of  said  Barbee  and  Bauer 
are  now  in  the  possession  of  said  receiver 
and  shoald  he  applied  to  the  satisfaction  of 
any  Judgment  rendered  herein.  Plaintiff  dis- 
missed as  to  the  Houston  National  Exchange 
Bank. 

Defendants  Bauer  and  interveners  Mrs.  N. 
W.  Satmson  and  First  National  Bank  of 
Houston  do  not  appeal,  and  It  will  be  unnec- 
essary to  state  their  pleadings  or  issues  made 
on  the  trlaL 

Defendant  W.  L.  Barbee  presented  general 
and  special  exceptions  to  Crow's  petition  and 
answered  alleging,  In  substance,  aa  follows: 
Denies  partnership  between  plaintiff  and 
Bauer;  denies  partnership  between  plain- 
tiff, Bauer,  and  himself ;  denies  that  he  was 
a  silent  partner  of  Baner;  alleges  a  general 
partnership  with  Bauer  on  and  after  June 
10,  1909;  denies  authority  of  Bauer  to  the 
agreement  alleged  by  plaintiff  with  reference 
to  the  disposition  of  profits;  denies  that  he 
authorized  or  ratified  agreement  alleged; 
denies  that  he  participated  In  the  profits  of 
said  sale  with  knowledge  that  Bauer  had 
made  alleged  agreement  with  plaintiff;  that 
the  contemplated  sale  to  Ogden  had  been 
abandoned  before  his  partnership  with  Bau- 
er; alleges  that  the  contract  of  June  21st, 
between  Bauer  and  Moling,  was  made  on  be- 
half of  himself  and  Bauer,  and  that  by  their 
efforts  sale  was  made  to  Ogden  and  proflta 
received  (except  note)  without  any  knowledge 
oo  his  part  of  any  agreement  between  Bauer 
and  Crow;  alleges  that,  after  his  partnership 
with  Baner  was  dissolved,  all  assets  of  the 
firm  by  decree  of  court  were  placed  in  liands 
of  Receiver  Haszard,  who  still  retains  same; 
that  in  cause  No.  49,330,  Barbee  v.  Bauer,  an 
accounting  was  had  between  IiJUnself  and 
Bauer,  and  it  was  adjudged  that  Bauer  was 
indebted  to  him  in  the  sum  of  $2,506.96 ;  that 
lie  waa  Jointly  interested  in  and  owned  the 
partnership  assets,  including  the  said  $2,000; 
that  by  said  decree  It  was  kept  open  and  re- 
ceiver ordered  to  pay  all  costs,  the  creditors 
of  the  pertnerstilp  as  established  to  pay  one- 
half  of  the  funds  to  him  (Barbee),  and  such 
remaining  moneys  not  to  exceed  Bauer's  in- 
debtedness to  him  on  said  accounting;  al- 
leges tliat  Bauer  and  himself  on  their  own 
responsibility  obtained  from  Moling  an  op- 
tion on  the  Smith  land  for  a  consideration  of 
$2,825,  and  by  their  Joint  efforts  sold  to  Og- 
den at  a  profit  of  $3,625  cash  and  the  $2,000 
note;  alleges  debts  in  excess  of  said  note, 
and  defendant  asserts  a  superior  equitable 
lien  on  said  note  in  that  it  was  a  partnership 
lien;  alleges  that  after  paying  partnership 
creditors  there  would  be  no  funds  In  hands 
of  receiver  or  himself  belonging  to  Baner; 
denied  the  authority  of  the  court  to  Interfere 
with  the  possession  of  said  note  or  to  render 
any  decree  subjecting  said  note  to  a  Judg- 
ment in  the  case ;  alleges  that  if  Crow  ever 
had  any  agreement  with  Bauer  it  was  with- 


out consideration,  as  he  taatf  no  Interest  In 
the  Smith  lands  and  had  no  right  to  sell  or 
offer  same  for  sale;  ttiat  Bauer  with  the  knowl- 
edge of  Crow  entered  into  said  partnership 
with  him  (Barbee),  and  that  Crow  remained 
silent  and  permitted  him  and  Bauer  as  part- 
ners to  negotiate  for  and  obtain  due  right  to 
sell  said  lands  and  to  sell  same  at  their  own 
expense  and  that  Crow  never  at  any  time  in- 
formed him  (Barbee)  of  his  right  to  partici- 
pate in  the  profits  arising  from  the  sale  until 
after  same  bad  been  consummated  and  the 
moneys  collected;  denies  that  Crow  ever  had 
any  agreement  with  Bauer  other  than  ex- 
pressed in  the  writing  attached  to  the  answer 
and  that  all  prior  negotiations  were  merged 
in  said  writing,  that  the  deal  of  May  25, 
1900,  for  the  sale  of  said  lands,  in  which  Mol- 
ing Sc  Co.  agreed  to  pay  Crow  $3,000  out  of 
the  profits  accruing  to  said  Moling  &  Co.,  waB 
declared  off  and  the  contract  annulled;  al- 
leges that,  a  few  days  before  the  Mollns 
Company  abandoned  the  said  c<Hitract  of 
May  25th,  Moling  individually  bought  the 
land  from  Smith  by  contract  of  date  May  29, 
1909;  alleged  that  without  any  knowledge 
of  Crow's  connection  with  or  interest  in  the 
sale  of  said  lands  he  (Barbee)  and  Bauer, 
on  June  21,  1909,  obtained  from  Moling  in 
(^n  market  an  assignment  of  such  interest 
as  he  had  in  said  lands  by  reason  of  his 
(Moling's)  contract  of  purchase  from  Smith, 
and  made  the  sale  to  Ogden;  and  defendant 
Barbee  says  that  by  reason  of  the  facts  al- 
leged Crow  had  no  interest  in  the  said  note 
or  assets  of  Paul  Bauer  &  Co.  and  no  right 
to  subject  same  to  any  demand  be  may  have 
against  Bauer. 

Receiver  Hazzard  adopted  the  answer  of 
Barbee  as  his  own  in  part  and  pleaded  the 
orders  of  the  court  in  the  matters  affecting 
his  receivership  and  said  note.  The  court 
submitted  the  case  to  the  Jury  on  special  ia- 
sues,  and  the  Jury  answered,  lii  substance: 

(1)  That  the  plaintiff  Crow  and  defendant 
Paul  Bauer,  on  June  9,  1900,  agreed  t>etween 
themselves  that  they  would  work  together 
and  close  the  deal  and  divide  equally  what- 
ever profit  or  commission  was  made  by  them 
on  the  trade  with  Ogden. 

(2)  That  the  plaintiff  Crow,  after  the  exe- 
cution of  the  written  contract  of  May  29, 
1909,  between  BUlton  H.  Smith  and  C.  B. 
Moling,  did  not  have  or  obtain  any  aathority 
to  sell  or  to  offer  for  sale  the  Milton  H. 
Smith  lands. 

(3)  That  defendants  Barbee  and  Bauer 
formed  a  partnership  in  the  real  estate  busi- 
ness on  June  10,  1900. 

(4)  That  the  plaintiff  Crow  knew  of  the 
existence  of  the  partnership  in  the  real  ea- 
tate  bnainess  of  Bauer  and  Barbee  at  and 
prior  to  the  execution  of  the  contract  be- 
tween Moling  and  Baner  on  June  21,  180O. 

(5)  That  the  defendant  Barbae  did  not 
know  at  the  time  of  the  making  of  the  coo- 
tract  of  June  21,  1909,  between  Bauer  and 
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Moling,  of  aiy  agreement  between  Crow  and 
Bauer  to  divide  the  profits  of  that  deal. 

(6)  That  Barbee  did  not  know  on  June  21, 
1909,  or  prior  thereto,  of  any  right  of  Crow 
to  participate  In  the  profits  on  the  sale  made 
to  Ogden  for  the  Smith  lands  other  than  as 
set  out  In  the  written  contract  of  May  25, 
1909,  between  the  Charles  B.  Moling  Compa- 
ny, party  of  the  first  part,  and  Paul  Bauer, 
party  of  the  second  part. 

(7)  That  Barbee  did  not  know  of  the  agree- 
ment, If  any,  between  Crow  and  Bauer  to 
divide  the  profits  on  the  sale  of  the  Smith 
lands  to  Ogden  at  the  time  he  (Barbee)  divid- 
ed with  Bauer  the  cash  received  on  the  deal. 

(8)  That  Crow  did  nothing  personally  to- 
wards effecting  the  actual  sale  made  to  Og- 
den of  the  Smith  lands  subsequent  to  June 
9  and  prior  to  June  21,  1909. 

(9)  That  Barbee  and  Baser,  acting  togeth- 
er and  alone,  made  the  sale  of  the  Smith 
lands  to  Ogden. 

In  addition  to  the  findings  of  the  jury  on 
the  special  tssaes  submitted  to  them,  we 
make  the  following  additional  findings,  which 
we  think  the  pleadings  and  the  evidence  war- 
rant, and  the  trial  court  In  effect  found: 
That  Bauer  and  Crow  entered  into  an  agrree- 
ment  on  May  7,  1909,  modified  and  readjust- 
ed at  difTerent  times  to  suit  the  changes  and 
circumstances,  as  they  arose,  but  always  re- 
ferring to  the  division  of  the  profits,  on  the 
Bale  of  lands  to  Ogden;  that  Crow  and 
Bauer  at  once  acted  upon  the  agreement 
tbey  had  made  on  May  7th,  in  selling  lands 
to  Ogden,  and  on  the  same  day  by  matual 
parol  agreement  specified  the  Smith  lands  as 
the  lands  they  would  sell  to  Ogden ;  that 
Crow  at  once  found  the  agent  Moling  who 
bad  for  sale  the  Smith  lands ;  that  the  prop- 
osition of  the  sale  of  the  lands  to  Ogden  was 
submitted  to  bim  (Moling)  before  Barbee 
formed  his  partnership  with  Bauer;  that 
tbe  Smith  lands  were  sold  to  Ogden  at  a 
profit  of  $9,000  cash  and  the  $2,000  note ;  and 
tliat,  after  paying  Moling  his  part  of  the 
oommlsslon,  there  remained  of  the  net  prof- 
its to  be  divided  $5,625  and  the  $2,000  note ; 
that  defendants  Bauer  and  Barbee  collected 
and  appropriated  the  $5,625  cash;  that  the 
$2,000  note  is  now  in  the  custody  of  Receiver 
Hazzard  by  agreement  of  the  parties  until 
farther  ordered  by  the  court  In  this  canse; 
tliat  the  note  has  never  been  In  the  custody 
of  either  Bauer  or  Barbee,  but  was  In  the 
possession  of  the  bank  where  originally  plac^ 
ed  and  turned  over  by  tbe  bank  to  the  receiv- 
er, Hazzard,  by  agreement  of  tbe  parties  to 
this  suit  The  several  contracts  of  May  7th, 
between  Crow  and  Bauer,  and  the  parol 
agreements  between  Crow  and  Bauer  specify- 
ing the  Smith  lands  as  the  lauds  mentioned 
In  their  contract  to  be  sold  to  Ogden;  the 
contract  of  May  25th,  between  Moling,  Bauer, 
and  Crow,  recognizing  and  dealing  with  Mol- 
ing as  agent  of  the  Smith  lands  to  be  sold 
to  Ogden  and  stating  terms  of  sale;    C(»-l 


tract  between  the  Chas.  B.  Moling  Company; 
acting  by  C.  B.  MoUng,  and  Bauer,  reciting 
conditional  sale  of  the  Smith  lauds  to  Bauer 
and  reciting  certain  securities  to  be  given  as 
part  of  the  purchase  money  In  event  of  sale ; 
that  Moling  refused  to  accept  the  securities 
when  offered;  the  contract  of  May  29th  be- 
tween Smit)i  and  Moling;  for  the  option,  con- 
tract, or  sale  of  the  Smith  lands  to  Moling; 
tbe  contract  of  June  2lBt  with  the  addenda, 
reciting  the  MoUng  option  contract  for  sale 
of  the  Smith  lands,  and  that  Bauer  had  a 
prospective  buyer  on  the  option  contract 
terms,  and  reciting  tbe  commission  to  be  paid 
Moling  In  event  of  a  sale,  assigned  the  op- 
tion contract  to  Bauer,  that  Moling  took  the 
option  contract  from  Smith  on  the  represen- 
tation of  Bauer  and  Crow  that  they  could 
sell  the  land,  evidently  to  Ogden. 

Defendants  Barbee  and  Hazzard  filed  mo- 
tion for  Judgment  which  the  trial  court  over- 
ruled, and  on  plaintiff's  (Crow's)  motion  tbe 
court  entered  Judgment  in  favor  of  plaintiff 
Crow  against  Bauer,  personally,  for  $3,812.- 
50  interest,  and  that  plaintiff  have  Judgment 
against  Barbee  and  Bauer  individually  and 
as  partners  and  against  Hazzard  as  receiver 
of  the  $2,000  note,  subject  to  the  orders  of 
the  court,  and  against  Mrs.  Johnson  and  the 
First  National  Bank  of  Houston,  fixing  and 
foreclosing  a  lien  on  said  note  in  favor  of 
plaintiff,  to  secure  the  payment  to  plaintiff 
of  said  $3,812.50,  and  Judgment  against  Bauer 
for  any  balance  remaining  unpaid,  ordered 
Hazzard  to  deliver  the  note  into  tbe  registry 
of  tbe  court,  appointed  special  commission  to 
sell  the  note  and  apply  the  proceeds  to  pay- 
ment of  the  Judgment,  and  that  Mrs.  John- 
son and  the  First  National  Bank  of  Houston 
take  nothing,  and  awarded  costs. 

Tbe  appellants,  by  proper  assignments  of 
error,  call  in  question  tbe  action  of  the  court 
In  overruling  the  general  and  special  demur- 
rers of  defendants  and  in  refusing  to  give 
peremptory  Instruction  to  Jury  to  find  for  de- 
fendants, and  calling  in  question  the  suffi- 
ciency of  the  evidence  to  support  the  Judg- 
ment against  Barbee  for  foreclosure  of  a 
lien  on  the  $2,000  note;  action  of  the  court 
in  excluding  as  evidence  the  pleadings  and 
evidence  of  Barbee  tn  his  suit  with  Bauer  for 
an  accounting  as  partners,  claiming  that  the 
evidence  was  material,  In  that  It  would  show 
that  upon  an  adjustment  of  equities  between 
Barbee  and  Bauer  as  partners  there  would 
be  no  moneys  due  Bauer  from  the  partner- 
ship assets,  and  that  the  result  of  the  ac- 
counting would  show  a  Judgment  In  Barbee's 
favor  and  that  be  owned  the  partnership  as- 
sets Including  the  $2,000  note  Involved  In 
this  suit.  Appellants'  contentions  presented 
in  their  several  assignments  of  error  are: 
(1)  That  Crow,  not  having  the  agency  for  tbe 
lands,  did  not  acquire  any  right  to  or  Inter- 
est In  any  profits  or  commissions  growing 
out  of  a  sale,  of  the  Smith  lands  to  Ogden 
by  reaa<«  of  any  contract  or  pertnerahlp 
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relation  he  {mstalned  to  Bauer  tn  the  sale  of 
the  Smith  lands;  (2)  that,. If  he  did  at  any 
Ume  have  such  contract  or  partnership  re- 
latlou  with  Bauer,  such  contract  or  relation 
ended  before  the  sale  was  consummated  by 
reason  of  the  changes  In  relation  to  each  oth- 
er growing  out  of  the  changes  In  the  several 
contracts  made,  and  because  Oroy  did  noth- 
ing to  effect  the  sale  under  any  of  the  agree- 
ments; (3)  that  because  he  (Barbee),  on  the 
10th  day  of  June,  and  before  any  sale  was 
made,  formed  a  partnership  with  Bauer  for 
the  sale  of  lands,  Including  a  sale  of  the 
Smith  lands  to  Ogden,  and  assisted  In  mak- 
ing a  sale  of  the  lands,  all  of  the  profits  or 
commission  for  the  sale  of  the  Smith  lands 
to  Ogden  should  go  to  Bauer  and  Barbee; 
(4)  that  after  the  sale  was  closed  and  the 
money,  Including  the  commissions,  and  the 
i(2,000  note,  were  deposited  In  the  bank,  and 
after  be  (Barbee)  and  Bauer  had  divided  the 
cash  part  of  the  commission  ($5,625),  and 
while  the  f2,000  note  was  still  in  the  bank 
and  undisposed  of,  in  a  suit  by  him  (Barbee) 
against  bis  partnbr,  Bauer,  in  which  Crow 
was  not  a  party,  for  an  accounting,  a  decree 
was  entered  In  the  Barbee-Bauer  suit  for 
?2,596,  and  that  he  (Barbee)  was  jointly  in- 
terested in  and  owned  the  partnership  as- 
sets of  the  firm  of  Bauer  and  Barbee,  includ- 
ing the  $2,000  note,  and  Hazzard  was  ap- 
pointed receiver  of  the  assets  of  said  firm 
and  directed  to  take  possession  of  the  assets 
and  convert  them  to  cash.  The  court  refus- 
ed to  hear  the  evidence  as  to  the  Issues  made 
in  the  Barbee-Bauer  suit  or  the  decree  en- 
tered, and  appellants  assign  as  error  the  ex- 
clusion of  the  evidence,  and  claim  that,  be- 
cause of  the  decree  in  the  Barbee-Bauer  suit, 
the  Issues  and  decree  were  material  evi- 
dence in  this  suit,  and  that  the  receiver 
should  take  possession  of  the  note  as  an  as- 
set of  Bauer  and  Barbee,  and  apply  it  as  di- 
rected. 

[2-4]  The  facts  are  practically  undisputed. 
We  think  the  evidence  and  the  facts  clearly 
show  an  agreement  between  Crow  and  Bauer 
from  the  very  beginning  of  tbelr  dealings 
with  each  other  that  both  would  share  equal- 
ly tn  any  profits  or  commissions  earned  by 
either  or  both  in  any  sale  of  the  Smith  lands 
to  Ogden.  It  was  not  a  fact  necessary  to 
the  agreement  for  a  division  of  commissions 
between  Crow  and  Bauer,  or  between  any  of 
the  parties  subsequently  entering  into  the 
several  contracts  looking  to  a  sale  of  the 
Smith  lands  to  Ogden,  that  Crow  should 
have  been  an  agent  for  the  Smith  lands,  or 
should  have  had  any  right  or  authority  to 
sell  from  Smith  or  Moling,  the  sole  agent  of 
\  Smith.  It  is  evident  that  Bauer  knew  at  the 
time  of  making  the  agreement  with  Crow 
that  Grow  did  not  Itave  the  agency  for  the 
Smith  lands.  It  is  equally  evldebt  that,  at 
the  time  of  the  agreement  between  Crow  and 
Bauer,  Bauer  knew  nothing  of  the  Smith 


lands  or  {hat  Moling  was  the  agent  for  them. 
Crow  was  the  first  to  suggest  to  Bauer  the 
sale  of  the  Smith  lands  to  Ogden,  and  Bauer 
thought  the  Smith  lands  just  what  bis 
client  Ogden  wanted.  Crow  then  introdaced 
Bauer  to  Moling,  the  sole  agent  for  Smith, 
and  they  at  once  commenced  a  vlgorons  ef- 
fort to  make  the  sale  to  Ogden,  which  was 
accomplished  within  a  very  lAort  time.  It 
is  true  that  several  contracts  between  the 
parties  trying  to  effect  a  sale  were  made. 
Moling  becoming  the  owner  of  an  option  con- 
tract to  buy  from  Smith  and  Bauer  an  as- 
signee of  the  option  contract,  Moling  at  one 
time  agreeing  to  pay  Crow  a  part  of  hia  com- 
missions, and  Bauer  agreeing  to  pay  a  part 
of  his  commissions  to  Mays ;  but  neither  the 
evidence  nor  the  facts  found  by  the  jury 
shows  that  the  agreement  betwcMi  Crow  and 
Bauer  to  divide  between  the  two  whatever 
commissions  they  should  make  was  ever  ex- 
pressly or  Impliedly  changed  or  abandoned 
by  either.  The  contracts  of  May  25th,  be- 
tween Moling  and  Bauer  and  to  the  terms  of 
which  Crow  agreed,  provided  for  the  pay- 
ments to  Moling  and  Bauer  of  all  commis- 
sions received  in  the  event  a  sale  waB  made 
on  the  terms  stated,  and  in  that  event  Moling 
was  to  pay  Crow  out  of  his  part  of  the  com- 
mission $3,000,  and  Bauer  was  to  pay  Mays 
out  of  his  part  of  the  commission  $2,000. 
But  the  sale  was  not  made  on  the  terms  stat- 
ed In  that  contract,  and  that  contract  was 
abandoned,  but  the  effort  between  the  same 
parties  to  sell  the  same  lands  to  same  party 
continued.  Had  the  sale  been  made  under 
that  contract,  It  might  have  been  claimed 
with  some  plausibility  tliat  Crow  bad  ac^ 
cepted  to  take  his  profits  from  Moling  and 
could  not  require  a  pooling  of  Ills  profits 
with  those  of  Bauer  and  a  division  of  the 
entire  profits  of  Crow  and  Bauer.  Bat  that 
is  not  the  question  before  us.  The  agreement 
did  not  stipulate  what  part  Crow  was  to 
perform  and  what  part  Bauer  was  to  perform 
in  making  the  sale  of  the  Smith  lands  to 
Ogden.  On  the  same  day,  but  after  his  ar- 
rangement with  Bauer,  Crow  brought  the 
two  agents  together,  the  one  representing  the 
seller  and  the  other  the  buyer,  and  all 
three  discussed  and  outlined  a  plan  of  ac- 
tion. What  more  could  Crow  then  do?  It 
seems  that  his  part  was  then  accomplished. 
In  the  absence  of  evidence  that  there  was 
something  assigned  him  that  he  should  or 
could  have  done  which  he  failed  to  perform. 
It  is  clear  to  us  that  Crow  ^as  entitled  to  re- 
ceive a  part  of  the  commission  from  Bauer 
on  the  sale  to  Ogden. 

[S]  If  we  are  right  In  our  conclusion  on 
that  proposition,  It  would  necessarily  follow 
that  his  right  to  the  $2,000  note  would  be 
superior  to  and  take  precedence  over  an; 
claim  that  Barbee  would  have  to  the  note 
by  reason  of  any  subsequent  partnership  or 
agreement  with  Bauer  to  which  Crow  was 
not  a  party,  or  to  any  decree  of  the  court 
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in  a  suit  with  Baser  to  wUch  be  was  not  a 
party. 

Tbe  above  seems  to  ns  to  dispose  of  {be 
otber  Issues  presented. 

We  believe  tbe  case  should  be  affirmed, 
and  we  so  bold. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

HARPER,  C.  J.  (dissenting).  In  order  for 
plaintiff  Crow  to  recover  any  portion  o(  tbe 
commission  or  profit  on  the  sale  of  tbe  land, 
be  must  not  only  have  bad  a  contract  with 
Bauer  to  work  with  blm  in  consummating 
tbe  sale,  as  found  by  tbe  jury  in  reply  to  the 
special  Issue,  but  be  must  show,  and  the 
Jury  must  find,  that  be  (Crow)  did  something 
toward  bringing  about  the  sale.  This  is  not 
of  that  class  of  contracts  wherein  a  tender 
of  services  is  sufficient  to  enable  a  party  to 
a  contract  to  participate  in  profits  growing 
ont  of  it,  but  this  contract  required  some  af- 
firmative act  in  furtherance  of  the  thing  to 
be  accomplished  before  participating  in  the 
profits. 

It  is  true  that  there  Is  evidence  that  Crow 
brought  tbe  parties  together,  and  that  alone 
Is  sufficient  to  enable  him  to  recover,  if  the 
Jury  believed  him,  so  the  point  to  be  deter- 
mined in  this  case  is:  Was  that  question 
submitted  to  tbe  jury,  and,  if  so,  was  it  de- 
termined for  or  against  appellee  Crow?  I 
am  of  tbe  opinion  that  the  special  Issues  sub- 
mitted, in  the  form  In  which  the  questions 
were  framed,  did  submit  fhe  question,  and 
espedally  the  question  and  answer  No.  9 
quoted  In  the  original  opinion,  "That  Barbee 
and  Bauer,  acting  together  and  alone,  made 
tbe  sale  of  tbe  Smith  lands  to  Ogden,"  Is  a 
direct  finding  that  Crow  did  nothing  toward 
consummating  tbe  sale;  therefore  consti- 
tutes a  verdict  for  the  defendant.  And  the 
Jndgment  of  tbe  lower  court  should  have  been 
entered  accordingly.  This  question  having 
been  presented  by  the  twenty-second  and 
twenty-third  assignments  of  error,  they 
should  have  been  sustained.  The  motion  for 
rehearing  now  pending  should  be  granted, 
and  tbe  cause  reversed  and  remanded. 
Wherefore  I,  at  this  time,  enter  my  dissent 
to  the  majority  opinion. 


MIDOLET  ft  CURTSINGBR  r.  TATLOR. 
(No.  53S4.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  25,  1914.    Rehearing  Denied 

Dec  16, 1914.) 

1.  Evidence  (|  419*)  —  Parol  'Evidenoe  — 
constbtjcnok  of  contract. 

A  written  contract  for  the  sale  of  goods  at 
the  invoice  price  is  not  varied  by  evidence  that 
the  invoice  price  on  one  article  was  less  than 
tbat  represented  by  the  seller  and  paid  by  the 
boyet,  since  a  written  contract  is  not  varied  by 


proof  that  the  consideration  was  other  than  that 
stated  in  the  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1912-1928;   Dec.  Dig.  {  419.*] 

2.  Sales  (|  398*)  —  Remedies  of  Botes  — 
Fbaud— Casual  Damages. 

Where  the  seller  of  goods  at  the  invoice 
price  represented  that  the  price  of  a  certain  ar- 
ticle was  $2,000,  which,  was  paid  by  the  buyer, 
whereas  in  fact  the  price  was  $1,500,  the  meas- 
nre  of  damages  is  tbe  difference  between  the 
invoice  price  and  that  represented  and  collected. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1137-1139;   Dec.  Dig.  §  398.*] 

3.  Sales  (8  75*)— Conbtbuotion  or  Contracts 
—Invoice  Price. 

Where  a  firm  sold  certain  articles  at  the 
first  invoice  price,  a  buyer  was  required  to  pay 
only  such  price  thereof,  even  though  the  seller 
may  have  paid  more  than  that  price  for  tbe  ar- 
ticle. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  204;  Dec  Dig.  i  75.*] 

Appeal  from  Zavala  County  Court;  O.  A. 
Stubbs,  Judge. 

Action  by  E.  B.  Taylor  against  Mldgley 
&  Curtsinger.  Judgment  for  the  plaintiff, 
and  defendants  appeal.     Affirmed. 

W.  D.  Love,  of  Uvalde,  for  appellants.  M. 
L.  Harkley,  G.  B.  Fenley,  and  Ivy  H.  Burney, 
all  of  Uvalde,  for  appellee. 

FliT,  O.  J.  This  is  a  suit  for  damages  in 
the  sum  of  $500,  instlttrted  by  appellee 
against  appellants;  the  allegations  being  in 
substance  that  appellants  sold  to  appellee 
certain  property  at  Invoice  prices,  among  the 
rest  a  soda  fountain  which  they  represented 
cost  at  the  factory  $2,000,  and  they  were  paid 
that  sum  for  the  fountain,  when  in  truth  and 
fact  the  Invoice  price  was  $1,500.  All  of  this 
was  denied  by  appellants,  but  the  court  on 
bearing  the  evidence  rendered  judgment  in 
favor  of  appellee  for  $600. 

The  evidence  sustains  tbe  conclusion  that 
appellants  agreed  to  take  the  first  Invoice 
price  for  the  soda  fountain,  which  they  rep- 
resented was  $2,000.  Upon  tbe  faith  and 
credit  of  tbat  representation,  appellee  paid 
appellants  $2,000  for  the  fountain,  but  after- 
wards discovered  tbat  the  invoice  price  for 
the  fountain  was  only  $1,600. 

[1]  Tbe  petition  was  not  open  to  attack  by 
a  general  demurrer.  There  was  no  allegation 
in  tbe  petition  Indicating  that  in  order  to 
sustain  the  suit  evidence  would  necessarily 
be  Introduced  to  vary  the  terms  of  the  writ- 
ten contract  The  allegations  show  that 
more  was  obtained  for  the  property  than  the 
contract  price  agreed  upon,  by  means  of  the 
representations  of  appellants.  A  written  con- 
tract is  not  varied  by  proof  that  the  real 
consideration  was  different  from  that  set 
forth  in  such  contract  This  is  an  old  com- 
mon-law rule,  and  it  is  a  rule  not  based  on 
allegation  and  proof  of  fraud,  accident,  or 
mistake.  In  tbe  case  of  Taylor  v.  Merrill, 
64  Tex.  494,  the  defendants  when  sued  upon 
promissory  notes,  given  for  certain  land,  al- 
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leeeA  that  f2;000  tn  maaer  was  paid  as  part  i 
consideration  for  the  property;  that  Uie; 
moDCT  was  paid  on  acoonnt  at  representa- 
tioiis  made  tqr  the  plalntilfs  that  certain 
personal  property  wait  with  the  land  which 
were  nntrae.  The  Soprone  Court  held  that  i 
the  answer  did  not  aeeic  to  *aiy  tlie  contract,  j 
That  case  has  often  been  cited  with  approraL 
[21  Under  the  facts  alleged  and  proved  in 
this  case,  there  coold  be  bat  one  measare  of 
iiMtMgy  tliat  cooid  apply.  A]vellants  agreed 
to  accept  in  payment  for  the  soda*  fonntain 
the  amount  of  its  first  Inrolce  cost,  and  rep- 
resented at  the  same  time  to  appellee  that 
the  fonntain  cost  $2,000.  Appellee,  after  be 
had  paid  tlie  money,  discorered  that  the  real 
cost  was  $1,500.  Reason  and  commoo  sense 
plainly  indicate  tliat  be  was  damaged  in  the 
sum  of  <aOO,  and  the  difference  between  the 
Talne  of  the  fonntain  and  price  paid  for  it 
coald  bare  no  more  applicability  than  to  try 
to  ascertain  a  certain  quantity  of  water  by 
linear  measure.  The  amount  of  damages 
was  clearly  stated  and  proved.  It  is  not  a 
qnestion  of  wliat  the  real  yalne  of  the  fonn- 
tain may  liave  lieen,  but  what  aiqiellee  agreed 
to  pay  for  it  He  agreed  to  pay  the  factory 
inroice  price,  and  that  price  was  |600  less 
than  appellants  had  collected.  He  wanted 
his  money  back,  and  the  court,  in  Justice  and 
good  conscience,  gave  it  to  him. 

[3]  It  ia  tme,  as  stated  in  appellants'  brief, 
ttiat  Midgley  swore  that  the  firm  bought  tlie 
fountain  from  Curtsinger  at  $2,000,  but  that 
cannot  control  this  case,  because  under  the 
contract  appellee  was  to  pay  only  the  first 
invoice  price  for  the  fountain.  The  uncon- 
troverted  evidence  shows  that  the  first  in- 
voice price  was  $1,500,  and  that  was  the 
price  appellants  agreed  to  take  for  the  foun- 
tain, regardless  of  what  they  may  have  paid 
some  other  party.  The  fact  that  Curtsinger 
may  liave  sold  a  secondhand  soda  fountain 
to  the  partnership  for  $500  more  than  be 
gave  for  it  when  new  does  not  authorize  ap- 
pellants to  breach  their  contract.  Curtsinger 
was  not  called  as  a  witness  but  remained 
discreetly  silent 

There  is  no  merit  in  the  assignments  of 
error,  and  the  Judgment  is  affirmed. 


POLLABD  V.  ALLEN  A  SIMS.    (No.  361.) 

(Coart  of  Civil  Appeals  of  Texas.     El  Paso. 

Not.  25,  1914.) 

1.  Afpeai,  akd  i:rbob  (§  282*)— AssiaznfE:«Ts 
or  Errob— Tbial  bt  Court. 

Under  Acts  33d  Leg.  c  136  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1612),  reqalring 
appellant  to  file  with  tbe  court  below  his  as- 
signments of  error,  distinctly  specifying  the 
grounds  on  which  he  relies,  declaring  that  er- 
rors not  BO  specified  are  waived,  and  making 
the  assignments  of  error  in  the  motion  for  a 
new  trial  the  assignments  of  error  on  appeal, 
where  findings  of  fact  and  conclusions  of  law 
were  not  filed  by  the  trial  court  and  appellant 
did   not  file  a  motion  for  a  new  trial  therein, 


there  wen  no  valid  ■Mgnawnta  •<  cRor  which 
coold  be  considered  on  anxaL 

[Ed.  Xote.— For  otlier  cases,  see  Appeal  and 
Bm>r.  Cent  Dig.  H  1682-1665;  Dec.  Mg.  f 
2S2.»] 

2.  Apfkai.  aim  Baaoa  (|  7e0»)  —  BraWB  — 
PaoposmoKS  a:(d  Szaizmextb. 

Where  tbe  brief  on  appeal  did  not  comply 
with  role  31  for  Courts  of  Civil  Appeals  (142 
S.  W.  xiii).  requiring  tliat  to  each  propositian 
there  diall  be  sobjinned  a  brief  ■tatenent  of 
■oefa  proceedings,  or  part  thereof,  contained  in 
the  record,  as  win  be  necessary  and  snfficient  to 
understand  and  snpport  the  propomtion.  with 
reference  to  tiie  pa«es  of  the  ncoed,  the  aaaisB- 
ments  of  error  will  not  l>e  ooosidered. 

[Ed.  Note.— For  other  eases,  see  Appal  and 
Error.  C^t  Dig.  f  3095;   Dec.  Dig.  f7e0.»] 

3.  Appzai.  asd  Erbob  d  753*)  —  RxviEW  — 

FCCDAMEXTAL  ERBOK. 

Where  tliere  are  no  vaBd  asrignments  ct 
error  ia  tbe  record,  and  wliere  tlie  purported 
assignments  are  not  properly  briefed,  the  Court 
of  Civil  Appeals  is  confined  to  the  consideration 
of  fundamental  errors,  or  errors  apparent  oo 
the  Cace  of  tlw  recofd.  of  wliicb  it  most  taiic 
notice  witiioat  assignments  and  briefs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  U  30S&-30S9;  Dec.  Dig.  { 
753.«1 

Error  from  District  Court,  Harris  Coou- 
ty ;  N.  G.  Kittrell,  Judge. 

Action  between  W.  U.  PoUard  and  Allen  & 
Sims.  Judgment  for  Allen  &  Siius,  and  Pol- 
lard brings  error.    Affirmed. 

R.  H.  &  A.  S.  Tleman,  of  Houston,  for 
plaintur  in  error.  Campbdl,  Sonfield.  Se- 
wall  &  Myer,  of  Houston,  for  defendants  in 
error. 

WALTHAIX,  J.  fl]  Tills  case  was  tried 
before  the  court  In  this  case  findings  of 
fact  and  conclusions  of  law  w«e  not  filed 
by  the  trial  court  Plaintifr  In  error  fail- 
ed to  file  a  motion  for  a  new  trial  in  the 
court  below.  In  this  condition  of  the  rec- 
ord, there  are  therefore  no  valid  assign- 
moits  of  error  which  we  can  consider.  Acts 
1913,  c.  136,  p.  276  (Vernon's  Sayles'  Ann. 
Civ.  St  1914.  art  1612) ;  American,  etc.,  t. 
Mercedes.  155  S.  W.  286;  Cooney  v.  Dand- 
ridge,  158  S.  W.  177,  178;  Moore  ▼.  Rabb, 
159  S.  W.  85;  Dees  v.  Thompson,  166  8.  W. 
96w 

[2]  Farthermore,  the  brief  filed  by  plain- 
tiff in  error  in  this  case  fails  to  comply  with 
rule  31  (142  S.  W.  xiU),  which  requires  that 
to  each  proposition  there  shall  be  subjoined  a 
brief  statement  in  substance  of  such  proceed- 
ings or  part  thereof,  contained  in  the  record, 
as  will  be  necessary  and  snfficient  to  under- 
stand and  support  the  proposition  with  refer- 
ence to  the  pages  of  the  record.  Colorado 
Canal  Co.  v.  McFarland  &  SonthweU,  50  Tex. 
Civ.  App.  92, 109  S.  W.  435;  Walker  v.  Inter- 
naUonal  &  G.  N.  E.  Co..  54  Tex.  Civ.  App. 
406,  U7  S.  W.  W20;  St  Louis  &  S.  F.  R. 
Co.  V.  Lane,  118  S.  W.  847;  Gnlf,  C.  4  S. 
F.  R,  (3o.  v.  Wafer,  130  S.  W.  712;  Brous- 
sard  V.  South  Texas  Rice  Co.,  120  S.  W. 
1587;    Kirby    Lumber   Cow   v.   Cliamberg,    41 
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Tex.  (^.  App.  632,  95  a  W.  607;  Johnson 
V.  Lyfopd,  9  Tex.  Civ.  App.  85,  29  S.  W.  67; 
Galveston  H.  &  N.  Ry.  Co.  v.  Olds,  112  S.  W. 
787;  JohnsMi  v.  Hulett,  66  Tex.  Civ.  App. 
11,  120  S.  W.  287. 

[3]  Since  there  are  no  valid  assignments 
of  error  In  the  record,  and  since  the  purport- 
ed assignments  which  were  filed  by  plaintiff 
In  error  in  the  conrt  below  are  not  properly 
briefed,  we  are  therefore  confined  in  the 
consideration  of  this  case  to  those  errors 
which  are  fundamental  in  their  natnre,  or 
else  such  errors  apparent  upon  the  face  of 
the  record  as  we  are  required  to  notice 
without  asslgnmaita  and  briefs. 

We  have  carefully  examined  the  record, 
and  find  no  errors  of  this  nature,  and  the 
judgment  of  the  lower  court  is  therefore  af- 
firmed. 


GALVESTON,  H.  &  S.  A.  BX.  CO.  t.  TBB- 
&AZAS.    (Mo.  S91.) 

(Court  of  Civil  Appeal*  of  Texas.    El  Paso. 

Nov.  28, 1914.) 
CotmTs  (I  497*)— JuBiSDiczioii— Pbofbbtt  m 

Bond— CusTODT  of  Law. 

Under  Act  Cong.  March  2,  1833,  c.  57,  4 
Stat  632  (TJ.  S.  Comp.  St  1913,  i  1560)  pro- 
viding that  all  property  taken  or  detained  by 
any  officer  under  any  revenue  law  shall  be 
irrepleviable  and  shall  be  deemed  in  the  custody 
of  ue  law  subject  only  to  the  orders  of  the  fed- 
eral courts,  and  Act  Cong.  Feb.  23,  1887.  c.  216, 
24  Stat.  411  (U.  S.  Comp.  St.  1913,  {  5698), 
providing  that  merchandise  transported  in  bond 
shall  not  be  unladen  or  transshipped  between  the 
ports  of  first  arrival  and  final  destination,  unless 
aath<»ized  by  the  regnlations  of  the  Secretary 
of  the  Treasuiy,  property  introduced  from  witb- 
oat  the  United  States  and  in  the  possession  of 
a  carrier  for  transportation  in  bond,  is  beyond 
the  jurisdiction  of  the  state  courts. 

[Ed.  Note— For  other  cases,  see  Courts,  Cent 
Dig.  §S  1386,  1397,  1398,  1404-1406;  Dec.  Dig. 
H97.»]    ... 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; A.  M.  Walthall,  Judge.  , 

Action  by  Luis  Terrazas  against  .the  Gal- 
veston, Harrisburg  &  San  Antopio  Railway 
Company.  From  an  order  granting  a  tem- 
porary Injunction,  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

Coldwell  &  Sweeney  and  Beall  &  Kemp,  all 
of  El  Paso,  for  appellant  Davis  &  Gdggin, 
of  El  Paso,  for  appellee. 

HIGOINS,  J.  Terrazas  sued  the  Galves- 
ton, Harrlsbarg  ft  San  Antonio  Railway 
Company  to  recover  the  title  and  possession 
of  1,158  bundles  of  bides.  It  was  alleged 
that  the  hides  bad  been  introduced  Into  the 
United  States  from  the  Republic  of  Mexlce, 
and  were  then  situate  in  El  Paso  county  in 
the  possession  of  defendant,  whose  purpose 
it  was  to  transport  same  out  of  the  state  and 
county  and  beyond  the  jurisdiction  of  the 
conrt  It  suffidoitty  appears  from  the  al- 
legations of  the  petltioQ  that  the  hides  were 
in  defendant's  possession  as  a  carrier,  for 


transportation  in  bond,  lind  the  plaintiff 
averred  that  he  was  willing  and  able  to  pay 
any  Import  duties  which  might  be  due  upon 
said  hides,  and  held  tiimseif  ready  to  do  so 
upon  the  surrender  thereof  to  him,  and  he 
offered  to  enter  IntQ  bond  to  protect  the 
railway  company  or  the  govenuuent  of  the 
United  States  against  loss  of  any  kind  aris- 
ing by  reason  of  the  detention  of  said  hides 
in  the  i>08session  of  the  company  under  In- 
junction. A  preliminary  injunction  was  ask- 
ed, restraining  defendant  from  removing  the 
hides  from  the  county  and  state  and  from 
delivering  same  to  any  other  person.  The 
Injunction  was  granted,  and  defendant  ap- 
peals, assigning  as  error  that  same  was  im- 
properly Issued,  because  the  property  was  In 
custody  of  the  law,  being  taken  and  detained 
by  defendant  under  authority  of  the  revenue 
laws  of  the  United  States,  and  was  subject 
only  to  the  orders  and  decrees  of  the  courts 
of  the  United  States  having  jurisdiction  and 
because  such  Injunction  interfered  with  and 
prevented  the  transportation  and  disposition 
of  said  property  in  accordance  with  the  na- 
tlonal  revenue  laws. 

By  the  second  section  of  "an  act  further  to 
provide  for  the  collection  of  duties  on  im- 
ports" approved  March  2,  1833,  It  was  pro- 
vided that: 

"All  property  taken  or  detained  by  any  officer 
or  other  person  under  authority  of  any  revenue 
law  of  the  United  States,  shall  be  irrepleviable, 
and  shall  be  deemed  to  be  in  the  custody  of  the 
law,  and  subject  only  to  the  orders  and  decrees 
of  the  conrts  of  the  United  States  having  juris- 
diction thereof."  4  U.  S.  Statutes  at  Large. 
632. 

This  was  carried  forward  in  section  67  of 
the  act  of  July  13,  1866,  chapter  184,  14  U. 
S.  Statutes  at  Large,  p.  98,  at  172.  It  was 
also  incorporated  into  the  Revised  Statutes 
of  1878  under  title  13,  relating  to  the  Ju- 
diciary, and  there  appears  as  section  934. 

By  the  act  of  February  23,  1887,  It  was 
provided: 

"That  merchandise  transported  under  the  pro- 
visions of  this  act  shall  oe  conveyed  in  cars 

•  *  •  under  the  exclusive  control  of  the  offi- 
cers of  the  customs.  »  *  •  Such  merchan- 
dise shall  not  be  unladen  or  traosahipped  be- 
tween the  ports  of  first  arrival  and  final  desti- 
nation, unless  authorized  by  the  regulations  of 
the  Secretaiy  of  the  Treasury  in  cases  which 
may  arise,    *    •    •    or  from  legal  intervention 

•  •    ♦."    24  U.  S.  Statutes  at  Large,  411. 

The  assignment  la  well  taken.  The  lan- 
guage of  the  statute  Is  plain.  Property  in- 
troduced into  the  United  States  and  in  pos- 
session of  a  carrier  for  transportation  in 
bond  is  within  its  purview  and  to  allow  state 
courts  to  interfere  therewith  or  control  Its 
disposition  by  Injunction  or  other  process 
would  be  In  direct  conflict  with  the  declara- 
tion that  It  should  be  deemed  to  be  in  the 
custody  of  the  law  and  subject  only  to  the 
orders  and  decrees  of  the  courts  of  the  Unit- 
ed States  having  Jurisdiction  thereof.  Coun- 
sel have  cited  no  case  in  point,  and  we  have 
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been  nnable  to  find  any,  bnt  in  support  gen- 
erally of  the  views  here  expressed,  see  Able- 
man  ▼.  Booth.  21  How.  506,  16  L.  Ed.  169; 
Govell  V.  Heyman,  111  U.  S.  176,  4  Sup.  Ct 
355,  28  L.  Ed.  390 ;  Harris  v.  Dennie,  3  Pet 
202,  7  L.  Ed.  682;  T^e  Marion  (D.  C.)  99 
Fed.  448;  McCuUongh  v.  Large  (C.  C.)  20 
Fed.  812;  May  v.  Hoaglan,  72  Ky.  (9  Bush.) 
171. 

The  s&tUB  of  goods  in  bonded  warehouses 
is  quite,  if  not  whcdly,  analogous  to  goods 
transported  in  bond,  and  that  the  United 
States  Treasury  Department  regards  prop- 
erty in  a  bonded  warehouse  as  In  no  wise 
amenable  to  process  of  state  courts  is  evi- 
denced by  an  official  communication  of  the 
assistant  secretary,  dated  May  12,  1898,  and 
to  which  rctference  is  made  as  throwing  some 
light  upon  the  subject  here  considered.  The 
material  portion  thereof  reads: 

"Sir:  The  department  Is  In  receipt  of  your 
letter  of  the  6th  instant,  with  accompanying  ex- 
emplified copy  of  a  judgment  roll,  relating  to 
the  case  of  Dwight  P.  Cruikahanlc  against  G.  I. 
E.  Geiaderver  and  A.  E.  Noe,  trading  as  Hegel- 
maier  &  Co.,  in  an  action  for  breach  of  con- 
tract. 

"It  appears  from  the  facta  anbmitted  by  you 
as  attorney  for  Mr.  Cruikshank  that  a  certain 
importation  bad  been  consigned  by  Hagelmaier 
&  Co.,  who  are  Holland  merchants,  to  your 
client,  in  pursuance  of  an  arrangement  by  which 
he  was  to  make  payment  within  sixty  days. 
The  bill  of  lading,  however,  was  forwarded  to 
Messrs.  Knauth,  Nachod  &  Kuhne,  of  New  York 
City,  with  instructions  to  deliver  the  same  upon 
payment  of  cash  only,  which  latter  proposiuon 
was  refused  by  your  client,  Mr.  Cruikshank,  on 
the  ground  that  it  was  contrary  ta  the  terms 
npon  which  the  purchase  was  made,  and  he, 
therefore,  refused  to  take  the  bill  of  lading  on 
the  above  terms,  and  the  goods  were  then  sent  to 
'Campbell's  Stores,'  in  Uoboken,  N.  J.,  under 
'general  orders.' 

"Suit  was  brought  in  the  circuit  court  for 
Hudson  county,  in  the  state  of  New  Jersey,  with 
the  result  that  judgment  was  rendered  in  the 
said  court  in  favor  of  the  plaintiff,  Cruikshank, 
against  the  said  defendants  for  $2,560.32  and 
costs. 

"Execution  was  issued  on  the  judgment,  and 
the  sheriff  attempted  to  levy  on  the  goods  in 
question  while  in  warehouse  under  general  or- 
der, but  recognition  of  the  writ  of  execution  up- 
on the  judgment  was  refused,  and  your  request, 
in  betialf  of  your  client,  that  the  customs  of- 
ficials be  itistructed  to  release  the  goods,  alleg- 
ing that  the  merchandise  is  free  of  duty,  and 
that  there  are  no  charges  against  the  importa- 
tion except  for  storage,  which  your  client  is 
willing  to  settle  on  receipt  of  the  goods. 

"In  reply,  you  are  informed  that  the  so-called 
Customs  Administrative  Act  of  June  10,  1890, 
provides,  among  other  things,  'that  all  merchan- 
dise imported  into  the  United  States  shall,  for 
the  purpose  of  this  act,  be  deemed  and  held 
to  be  the  property  of  the  person  to  whom  the 
merchandise  may  be  consi|wed;  but  the  holder 
of  any  bill  of  lading  consigned  to  order  and  in- 
dorsed by  the  consijznor  shall  be  deemed  the 
consignee  thereof,'  and  section  934  of  the  Revis- 
ed Statutes,  after  declaring  that  'all  property 
taken  or  detained  by  any  officer  or  other  person, 
under  authority  of  any  revenue  law  of  the 
United  States,  shall  be  irrepleviable'  provides 
further  that  all  such  property  so  taken  or  detain- 
ed 'shall  be  deemed  to  be  in  the  custody  of  the 
law,  and  subject  only  to  the  orders  and  decrees 
of  the  courts  of  the  United  States  having  juris- 


diction thereof.'  Ton  will  percetve,  therefore, 
that  merchandise  in  bonded  warehouse,  or  in 
customs  custody,  is  not  subject  to  the  orders, 
judgments  or  decrees  of  any  state  court,  and  no 
state  officer  has  any  control  over  it ;  such  liens 
or  executions  can  only  attach  upon  a  foil  dis- 
charge of  the  goods  from  such  custody." 

See  Decision  No.  19340,  toL  1,  Synopsis  of 
Decisions,  Treasury  Department,  p.  721. 

Our  attention  has  been  directed  to  Gonard 
V.  Pacific  Insurance  Co.,  6  Pet  262,  8  L.  Ed. 
392,  which  contains  expressions  not  wholly 
in  accordance  with  the  views  expressed,  bat 
this  case  was  decided  In  1832,  prior  to  the 
enactment  of  the  statnte  here  considered. 

Peabody  v.  Maguire,  79  Me.  572,  12  AtL 
630,  is  also  cited.  D.  and  J.  Magnire  were 
the  principal  defendants.  Chase,  Leavltt  ft 
Co.  were  Joined  as  trustees.  The  property 
which  the  trustees  held  was  in  a  bonded 
warehouse,  and  it  was  simply  held  that  this 
circumstance  afforded  no  reason  why  it  was 
not  subject  to  trustee  process,  since  it  was 
in  the  constructive  possession  of,  and  sutK 
ject  to  the  control  of,  the  trustees.  '  In  some 
of  the  New  England  states  garnishment  pro- 
ceedings are  denominated  a  trustee  process, 
and  is  in  substance  an  equitable  proceeding 
to  determine  the  ownership  of  funds  or  prop- 
erty in  dispute.  20  Cyc.  978.  Conceding  this 
holding  to  be  correct  it  is  nevertheless  ap- 
parent that  the  case  is  readily  distinguish- 
able from  a  proceeding  to  render  such  prop- 
erty directly  subject  and  amenable  to  state 
process. 

The  injunction  is  dissolved,  and  cause  re- 
versed and  remanded,  to  be  disposed  of  In  a 
manner  conformable  to  this  opinion. 

WALTHALI/,  J.,  did  not  sit  In  this  case. 


HENDERSON  &  GRANT  ▼.  OILBEBT. 

(No.  m.) 

(Court  of  Civil  Appeals  of  Tezaii.    Amarillo. 

Nov.  21,  1914.) 

1.  Appbal  and  Ebbor  (§  262*)— Reservatiok 
OF  Gbounds  of  Review  —  ExcBPTioifs  — 
"Fundavkntal  Ebbob." 

The  failure  of  the  court  to  submit  a  case  to 
the  jury,  where  there  is  sufficient  testimony  to 
authorize  such  submisaion  is  a  "fundamental  ei^ 
ror" ;  and  hence  the  giving  of  a  peremptory  in- 
struction may  be  reviewed,  though  not  excepted 
to,  notwithstanding  the  act  of  the  Thirty-TliiTd 
Legislature  (Acts  33d  Leg.  c.  59)  relative  to  ex- 
ceptions to  instroctioni. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1582-15S9,.  iSSS-lSOS; 
Dec.  Dig.  §  262.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Fundamental  Error.] 

2.  BbOKEBS  (8  57*)  —  COMPENSATtOW  —  Vari- 
ANCK  BKTWKEN  CONTBAOT  PROCOBED  AND 
CONTBAOT   AUXaOBIZBD. 

Defendant  on  May  25tb  listed  land  with 
plaintiEFs  for  sale,  for  a  period  of  (JO  days,  the 
terms  of  sale  to  oe  "f23  per  acre,  5  per  eent, 
commission  iocluded,  on  basis  of  all  ca^"  plain- 
tiffs to  have  as  compensation  for  their  services 
all  over  the  listed  price.  On  July  8th  they  px- 
ecnted  a  contract  of  sale  on  behalf  of  deftnd- 
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tnt  for  a  consideration  of  "$14,720  ($23  an 
acre),  less  5  per  cent,  commission,"  $1,250 
to  l>e  paid  at  the  signing  thereof  as  earnest 
money,  and  the  balance  when  the  deed  was  de- 
livered, December  1st  The  contract  required 
defendant  to  execute  a  deed  within  16  days, 
which,  with  the  earnest  money,  was  to  be  placed 
in  escrow  qntil  the  title  was  approved.  Held 
that,  under  the  listing  contract,  the  selling 
price  was  $23  an  acre,  plus  the  cranmission,  and 
the  commission  was  not  a  part  of  the  $23,  and 
hence  the  contract  of  sale  which  required  the 
owner  to  accept  $23  an  acre,  leas  the  commis- 
sion, was  not  authorized  by  the  listing-  contract, 
nor  was  the  sale  made  a  cash  sale  within  the 
listing  contract,  as  the  purchaser  might  wait 
until  December  1st  before  paying  the  balance 
of  the  price,  and  hence,  unless  defendant  rati- 
fied the  contract  of  sale  with  full  knowledge 
thereof,  plaintiffs  weT«  not  entitled  to  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  ii  66,  67,  72 ;    Dec.  Dig.  §  57.*] 

S.  Brokers  (§  49*)  —  Earnest  Monkt  Pat- 

MENT— Checks. 

If  one  of  a  firm  of  brokers  who  erecntcd  on 
behalf  of  a  purchaser  a'  contract  of  sale  executed 
by  the  firm  for  the  vendor  had  a  right  to  draw 
a  check  on  a  deposit  by  the  purchaser,  and  if 
there  was  such  a  fund  on  deposit,  and  the  check 
was  an  assignment  of  the  amount  thereof,  his 
check  placed  in  escrow  with  the  contract  was  a 
sufficient  deposit  under  the  contract  of  sale  re- 
quiring an  earnest  money  payment  to  be  placed 
in  escrow  with  the  deed  nntil  the  title  waa  ap- 
proved. 

[E^.    Note.— For    other   cases,    see    Brokers, 
Cent  Dig.  U  70-72;   Dec.  Dig.  !  49.*] 

4.  Brokers  (§  58*)  —  Compensation  —  En- 

FOBCEABIUTY    OF   CONTRACT— NKCESSITT. 

To  entitle  brokers  to  commissions,  a  con- 
tract negotiated  by  tbem  need  not  be  enforce- 
able, if  the  purchaser  is  ready  and  willing  to  per- 
form it  and  the  sale  is  defeated  by  the  owner. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  $  90;    Dec.  Dig.  |  58.*] 

5.  Brokers    ($  49*)— Cokfbnsahon— Option 
OR  Sale. 

In  a  contract  for  fhe  sale  of  land  made  by 
brokers,  providing  for  an  earnest  money  pay- 
ment to  be  placed  in  escrow  until  the  title  was 
approved,  and  that,  if  the  purchaser  should  fail 
to  comply  with  the  contract,  the  earnest  money 
should  be  declared  forfeited  and  paid  over  to  the 
vendor,  the  forfeiture  clause  did  not  render  the 
contract  a  mere  option,  rather  than  a  sale. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  ${  70-72;    Dec.  Dig.  $  49-*] 

6.  Brokers  (|   58*) — Coufenbation— AOKiNa 
FOB  Both  Parties. 

A  contract  of  sale'  made  by  brokers  was  not 
void  because  one  of  the  brokers  executed  it  for 
the  proposed  purchaser,  if  he  acted  in  good  faith 
and  with  fairness  towards  the  vendor,  and  the 
vendor  knew  that  he  was  acting  for  the  pur- 
chaser. 

(E^.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  {  90;   Dec.  Dig.  g  58.*] 

7.  Bbokers  (§  57*)— Compensation— Amount 
—   Ratification   of   Unauthorized   Con- 

TBACT. 

Where  brokers  authorized  to  make  a  sale 
of  land  for  $23  an  acre,  plns_  their  commission, 
made  a  sale  ander  which  thpir  commission  was 
to  be  deducted  from  the  purchase  price  of  $23 
an  acre,  if  such  contract  was  ratified,  they  were 
entitled  to  the  agreed  percentage  on  the  pur- 
chase price. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent^  Die.  if  W,  67,  72;    Dec  l5ig.  i  57.*] 


.Appeal  from  District  Conrt,  Bale  Conn- 

ty;   L.  S.  Kinder,  Judge. 

Action  by  Henderson  &  Grant  against  C. 
Ii.  Gilbert  From  a  judgment  for  defendant, 
plaintiffs  appeaL     Reversed  and  remanded. 

L.  C.  Penry  and  Randolph  &  Randolph,  all 
of  Plalnview,  for  appellants.  MatUes  &  Wil- 
liams, of  Plalnview,  for  appellee. 

HUFF,  C.  J.  The  appellants,  Henderson 
&  Grant,  instituted  this  suit  against  C.  L. 
Gilbert  for  the  sum  of  $736,  and  interest,  al- 
leged to  be  due  appellants  as  commission  for 
the  sale  of  land  belonging  to  appellee.  We 
adopt  the  following  statement  as  to  the  ap- 
pellants' pleadings  from  their  brief: 

"Plaintiffs  allege  necessary  facts  showing  agen- 
cy under  written  contract  to  sell  said  land  with- 
in 60  days  from  May  25,  1912,  at  a  stipulated 
price,  on  the  'baais  of  all  cosh,'  for  which  serv 
Ices  plaintiffs  were  to  receive  5  per  cent,  of  the 
consideration  therefor;  that  sale  was  made  to 
Pacific  Security  Company  for  the  price  specified, 
to  be  paid  on  delivery  of  the  title  'on  or  before 
December  1,  1912,  said  sale  being  evidenced  bj^ 
contract  signed  by  said  firm  of  Henderson  « 
Grant  for  defendant,  and  by  M.  V.  Henderson, 
one  of  said  firm,  for  the  purchaser,  dated  July 
8,  1912,  which  contract  provides  that  the  deeds 
shall  be  made  to  any  person  said  Security  Com- 
pany might  designate;  that  a  copy  of  said  sales 
contract  last  referred  to  was  at  once  delivered 
to  defendant,  and  no  objection  was  urged  there- 
to by  defendant,  but,  on  the  contrary,  defendant 
proceeded  to  carry  out  its  provisions  by  sub- 
mitting his  abstracts  for  examination  to  the  at- 
torneys designated  in  said  contract ;  the  title 
was  directed  to  be  taken  in  the  name  of  certain 
persons  as  trustees,  said  direction  being  made 
before  the  listing  contract  expired ;  that  the 
purchaser  so  secured  was  ready,  able,  and  will- 
ing to  take  and  pay  for  said  land.  Plaintiffs 
also  alleged  a  right  of  recovery  upon  the  ground 
that,  as  agents  for  defendant,  they  sold  the  land 
at  the  price  fixed  by  defendant  to  H.  C.  Ran- 
dolph and  J.  H.  Slaton,  trustees,  who  were 
ready,  willing,  and  able  to  take  and  pay  said 
price  for  said  land  in  cash,  and  that  usual  and 
reasonable  compensation  for  such  services  and 
the  reasonable  value  thereof  was  $736;  that 
defendant  was  advised  of  the  sale  and  terms 
thereof,  and  tliat  he  made  no  objection  thereto, 
but  proceeded  in  part  to  execute  the  same  by 
delivering  the  abstract  for  examination;  that 
afterwards  defendants  refused  to  dose  the  deal 
and  convey  the  land  without  lawful  excuse 
therefor,  and  prays  for  judgment" 

The  defendant  answered  the  petition, 
which  is  not  necessary,  as  we  deem  it,  to  set 
out  We  state  the  facts  from  the  appellants' 
view  point  alone,  as  the  trial  court  Instructed 
a  verdict  for  appellee. 

On  the  25th  day  of  May,  1012,  the  appellee, 
Gilbert,  listed  the  land  In  question  with  tlie 
appellants,  designating  the  instrument  a 
"listing  contract,"  whdch  has  the  followlsg 
provision : 

"I  hereby  constitnte  and  appoint  Henderson 
&  Grant  my  authorized  exclusive  agents,  and 
list  for  sale  for  a  period  of  GO  days  from  data 
the  land."  (Then  follows  the  description.)  "The 
terms  of  sale  tor  the  above-described  property 
to  be  as  follows :  $23  per  acre,  5  per  cent  com- 
mission included  on  basis  of  all  cash.  It  is 
further  agreed  that  I  will'  execute  deeds  convey- 
ing to  the  parchaser  of  said  land  and  fnrnish  a 
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complete  abstmct  showing  dear  title  to  said 
property  whenever  sold^  and  to  allow  Hender- 
son &  Grant,  my  authorized  agents,  as  compensa- 
tion for  their  service,  all  over  and  above  listed 
price  as  their  commission  for  furnishing  the 
purchaser  or  making  the  sale,"  and  giving  the 
agents  one-half  of  any  money  put  up  as  a  for- 
feit should  the  proposed  purchtuser  forfeit  it, 
and  authorizing  the  agents  to  sign  contracts  of 
sale  for  him  upon  the  above  basis  and  terms. 

On  the  Sth  day  of  July,  1912,  Henderson  & 
Grant,  acting  as  agents  for  appellee  Gilbert 
and  M.  D.  Henderson,  acting  as  tbe  agent 
of  Pacific  Security  Company,  entered  into  a 
contract  for  the  sale  of  the  land,  by  which 
appellee  agreed  to  convey  to  the  Padflc  Se- 
curity Company,  or  to  any  one  it  might  di- 
rect, by  a  good  and  sufficient  deed,  wltb  good 
merchantable  title,  the  land  In  question, 
which  contained  640  acres,  "for  a  total  con- 
sideration of  $14,720,  less  5  per  cent  com- 
mission, to  be  paid  as  follows :  $1,250  at  the 
time  of  signing  thereof  as  earnest  or  forfeit 
money,  to  bind  this  contract  and  to  constitute 
a  part  of  the  cash  payment.  If  the  trade  is 
fully  consummated,  and  $13,450  additional 
to  said  earnest  money  to  make  the  full  cash 
payment  when  deed  is  delivered  December  1, 
1912."  Gilbert  was  given  thereby  15  days 
from  that  date  to  furnish  abstract,  which 
was  to  be  approved  by  H.  C.  Randolph,  tbe 
company's  attorney,  within  15  days  of  its 
delivery  to  him,  Randolph.  Gilbert  was  to 
execute  a  deed  within  15  days  from  the  date 
of  the  contract  to  the  company  or  to  any  one 
It  should  direct  The  deed  and  earnest  mon- 
ey to  be  placed  in  a  named  bank  in  escrow 
to  be  held  uhtil  the  title  was  approved,  the 
company  agreeing  to  pay  fall  cash  payment 
and  execute  notes  as  above  provided;  "It 
being  fully  understood  and  agreed  that  the 
closing  up  of  this  contract  a°nd  the  making 
of  the  full  cash  payment  shall  be  on  or  be- 
fore December  1,  1912;  It  being  understood 
that,  if  said  second  party  (the  company) 
shall  fail  or  refuse  to  comply  with  the  terms 
of  this  agreement  within  the  time  specified, 
then  the  earnest  money  put  up  shall  be  de- 
clared forfeited,  and  the  bank  Is  hereby  au- 
thorized to  pay  over  the  same  to  the  said 
first  party  (Gilbert)  or  his  authorized  agent 
as  fullllquldated  damages ;"  but,  if  title  was 
not  good,  the  money  should  be  returned  to 
the  company.  The  evidence  of  the  appel- 
lants tends  to  show  that.  Immediately  upon 
the  execution  of  the  contract  for  the  sale  of 
the  land,  they  mailed  a  copy  of  that  contract, 
together  with  a  letter  of  date  July  8,  1912, 
to  the  appellee,  in  whldi  they  Informed  him 
that  they  had  made  the  contract  of  sale  se- 
curing all  cash  December  1,  1912,  with  a 
handsome  forfeit  to  make  the  contract  good, 
and  api)ellee  to  retain  the  crops  on  the  place 
for  that  year.  On  July  31,  1912,  appellants 
mailed  a  deed  and  the  opinion  of  the  select- 
ed attorney  on  the  title,  asking  that  he  (ap- 
pellee) execute  the  deed  inclosed.  Tbe  title 
was  pronounced  good,  except  the  failure  to 
produce  Interest  receipts  from  the  state  of 


Texas,  and  appellee  was  requested  to  fur- 
nish such  receipts.  On  the  13th  day  of  July, 
1912,  the  appellee  delivered  to  Randolph, 
the  attorney  for  tbe  company,  an  abstract  of 
title  to  the  land  for  his  examination.  The 
abstract  showed  that  it  had  been  brought 
down  to  July  12th,  the  day  previous.  Gil- 
bert received  the  letters  above  mentioned 
and  the  copy  of  the  contract  The  deed  pre- 
pared and  sent  to  appellee  conveyed  the  land 
to  Randolph  and  Slaton,  as  trustees,  and  was 
prepared  to  be  signed  by  Gilbert  and  hia 
wife.  Gilbert  took  the  deed  and  went  to  the 
office  of  Randolph  with  it  and  Informed  Ran- 
dolph that  it  was  not  necessary  that  he  and 
his  wife  sign  It  Randolph  explained  why 
his  wife  should  sign  the  deed,  but  appellee 
declined  to  have  the  deed  so  executed  at  that 
time.  Some  time  afterwards  a  deed  was  sent 
to  him  to  be  signed  by  himself  alone.  This 
Gilbert  refused  to  execute.  The  uppellants 
show  that  the  company'  had  authorized  Hen- 
derson to  make  such  a  contract  for  it  and. 
that  it  had  another  agent  however,  to  ex- 
amine and  pass  upon  the  quality  and  value 
of  the  land;  that  the  company  then  had  on 
deposit  $300,000,  for  the  purpose  of  placing 
up  forfeit  money  on  contracts  of  this  kind, 
and  that  before  December  1,  1912,  had  a  mil- 
lion dollars  on  deposit  to  pay  for  lands  con- 
tracted to  be  purchased— this  land,  amongst 
others.  It  directed  that  the  land  be  deeded 
to  Randolph  &  Slaton,  as  trustees  for  It 
The  testimony  tends  to  show  that  the  com- 
pany, as  well  as  the  trustees,  were  ready, 
willing,  and  able  to  take  and  pay  for  the 
land  by  December  1, 1912.  The  evidence  fur- 
ther shows  that  the  actual  cash  was  not  put 
up  in  the  bank  with  the  contract  but  that 
Henderson's  check  fop  $1,250  was  attached 
to  tbe  contract  and  placed  in  the  bank  as 
specified  in  the  contract  of  sale,  and  tends 
to  Indicate  that  Henderson  had  the  right  to 
check  on  the  $300,000  deposited  in  the  bank 
by  the  company  to  secure  forfeiture  stipula- 
tions in  the  contracts. 

[1]  At  the  conclusion  of  the  evidence,  the 
trial  court  instructed  a  verdict  for  Gilbert, 
the  appellee.  In  this  case  the  appellant  did 
not  except  to  the  charge  of  the  trial  court 
peremptorily  instructing  a  verdict  on  the 
ground  that  there  was  testimony  tending  to 
prove  ratification  of  the  contract  made  by  the 
agents.  The  appellee  in  this  case  objects  to 
the  assignments  of  error  of  the  appellants 
on  that  ground.  This  court  has  heretofore 
held  that  where  tlie  trial  court  peremptorily 
instructs  a  verdict  when  there  is  testimony 
authorizing  the  submission  of  the  case  to 
tbe  Jury,  that  it  Is  not  necessar^  to  file  an 
exception  to  the  charge  of  the  court  so  given 
under  the  amendments  to  the  statute  with 
reference  to  instructions  by  the  Thirty-Third 
Legislature  (Acts  33d  Leg.  c.  59);  that  U 
there  is  sufficient  testimony  authorizing  the 
submission  of  a  case  to  the  Jury,  a  failure  to 
do  so  would  be  fundamental  erm,  and  for 
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tliat  reason  It  1b  not  necessary  to  except  to  the 
charge  of  the  covrt.  Xbe  statute  as  amended 
it  is  not  believed  by  us  was  Intended  to  ap- 
ply to  cases  of  that  kind,  but  duly  to  Instruc- 
tions where  from  luformality  or  for  failure 
to  properly  charge  the  law  of  the  case,  and 
then  exceptions  should  be  taken  as  pointed 
out  in  the  statute.  At  any  rate,  we  have 
concluded  to  consider  the  case  upon  the  as- 
signments presented. 

The  first  assignment  complains  of  the  ao- 
tion  of  the  court  in  instructing  a  verdict  for 
the  appellee,  because  it  is  insisted  that  the 
evidence  with  reference  to  ratification  was 
sufficient  to  raise  that  issue,  and  should  have 
been  submitted  to  the  jury  for  their  findings. 

[2]  Without  noticing  further  the  assign- 
ments of  appellants,  we  shall  give  our  views 
upon  the  case  as  presented  by  the  record. 
We  have  reached  the  conclusion  that  the 
contract  of  sale  was  not  authorized  by  the 
contract  of  agency  in  at  least  two  particu- 
lars: The  contract  appointing  appellants 
as  agents  has  the  stipulation:  "The  terms 
of  sale  for  the  above-described  property  to 
be  as  follows :  $23  per  acre,  5  per  cent  com- 
mission included  on  a  basis  of  all  cash."  It 
further  provides  for  the  compensation  of  the 
agents  which  was  "all  over  the  above  listed 
price  as  their  commission  for  furnishing  the 
purchaser  or  making  the  sale."  In  the  con- 
tract of  sale  the  appellee  agreed  to  convey 
the  land  for  the  total  consideration  of  $14,- 
720,  less  6  per  cent  commission.  $14,720 
for  640  acres  of  land  is  exactly  (23  per 
acre  .  The  purchaser  therein  agreed  to  pay 
the  consideration  $1,250  at  the  time  of  sign- 
ing the  ccmtract,  and  $1S,4S0,  "the  fuU  cash 
payment,  when  deed  is  delivered  December 
12th."  The  amount  $13,450  is  evidently  a 
mistake.  It  should  be  $70,  Instead  of  $50. 
It  is  pleaded  as  a  mistake,  and  the  proof 
sustains  the  plea.  The  agents  were  not  au- 
thorized to  sell  for  less  than  $23  per  acre 
and  to  contract  that  the  owners  should  take 
less.  We  think  that  the  list  price,  as  evi- 
denced by  the  contract  is  $23  per  acre,  and 
5  per  cent  commission  included.  It  is  $23 
plus  5  per  cent  and  not  minus  6  per  cent 
This  conclusion  is  rendered  reasonably  cer- 
tain by  the  clause  following,  which  stipu- 
lates the  agents  were  entitled  as  compensa- 
tion to  "all  over  the  above  list  price."  They 
were  not  entitled  to  any  compensation  under 
the  contract  unless  they  received  something 
over  that  price.  The  listed  price  of  the  land 
was  $28,  but  the  6  per  cent  commission 
was  to  be  included  in  the  terms  of  sale,  and 
all  over  the  list  price,  $23,  the  agents  were 
entitled  to  as  compensation.  In  making  the 
contract  of  sale  the  agents  obligated  Gil- 
bert to  take  $1.15  per  acre  less  than  he  au- 
thorized them  to  sell  the  land  for.  True, 
the  contract  obligates  the  purchaser  to  pay 
$23  per  acre,  but  by  the  contract  Gilbert 
does  not  get  that  amount  but  the  B  per 
cent  is  taken  from  the  amount  as  the  com- 


mission. Under  the  Insttnments  in  evidence, 
clearly  this  was  not  the  agreement  Wheth^ 
er  the  commission  was  to  be  added  to  the 
$23  or  compose  only  a  part  of  that  amount 
if  the  amount  of  6  per  cent  was  deducted. 
It  was  not  in  either  event  in  accordance  with 
the  agreement;  but,  as  above  suggested,  we 
think  the  agency  contract  clearly  contem- 
plated that  the  agents  were  required  to  in- 
clude 5  per  cent  with  the  $23  per  acre,  and 
not  as  part  of  the  $23.  Under  the  contract 
of  sale,  the  purchaser  paid  the  $23  per  acre, 
but  Gilbert  took  $1.16  less  for  the  land  than 
he  listed  it  thereby  paying  the  commission 
to  the  agent  out  of  the  price  asked  by  him, 
and  not  out  of  the  amount  over  the  list 
price. 

.  Again,  the  consideration  was  to  be  all 
cash,  and  we  do  not  consider  the  sale  so 
made  The  $1,250  was  paid  down;  the 
residue  was  payable  on  or  before  December 
1,  1B12 — more  than  4  months  from  the  date 
of  the  contract  If  the  deed  had  been  de- 
livered within  a  day  or  30  days,  appellee 
could  not  have  forced  a  payment  of  the 
residue  before  December  1,  1912.  It  was 
optional  with  the  purchaser  to  pay  before 
that  date  or  wait  until  the  last  day.  The 
agents  executed  a  contract  in  the  name  of 
the  owner,  thereby  binding  him  to  sell  on 
at  least  3  or  4  months'  credit  The  agents 
were  not  authorized  to  make  such  a  con- 
tract Gough  V.  Coffin,  55  Tex.  Civ.  App. 
550,  120  S.  W.  210;    Colvin  v.  Blanchard, 

101  Tex.  231,  106  S.  W.  323 ;  Pryor  v.  Jolly, 
91  Tex.  86,  40  S.  W.  959;  Evanta  t.  Fuqua, 

102  Tex.  430,  118  8.  W.  132,  132  Am.  St 
Rep.  854;  Id.,  60  Tex.  Civ.  App.  201,  111 
S.  W.  675;  Hagler  v.  Ferguson,  102  Tex. 
432,  U8  S.  W.  133,  132  Am.  St  Bep.  895; 
Id.,  50  Tex.  Civ.  App.  191,  111  8.  W.  673. 
From  the  authorities  and  our  construction 
of  the  contract  In  question,  the  appellants 
cannot  recover,  unless,  after  the  execution  of 
the  contract  with  full  knowledge  thereof, 
the  owner  ratified  the  sale  as  made  by  the 
agents.  Wilson  v.  Burch,  162  8.  W.  1018 ;  2 
Wilson,  Civ.  App.,  i  603;  Thornton  t.  Moody, 
24  S.  W.  331 ;  Evans  v.  Gay,  74  S.  W.  576 ;  Mc- 
Donald v.  Cablness,  100  Tex.  016,  102  S. 
W.  721;    Id.,  98  S.  W.  943. 

[3]  We  have  concluded  the  facts  in  this 
case  raise  the  issue  of  ratification  and  are 
sufficient  to  take  the  case  to  the  Jury. 
Whether  the  check  was  cash  or  not  and 
whether  the  appellee  knew  that  the  check 
was  so  placed,  we  think  also  a  question  of 
fact  If  Henderson  had  the  right  to  draw 
the  check  on  the  fund  deposited  in  the 
bank,  and  at  that  time  there  was  such  a  fund 
on  deposit  and  if  the  check  was  an  assign- 
ment of  the  amount  thereof,  we  think  that 
such  facts,  if  so  found,  would  be  sufilclent 
to  show  a  deposit  as  called  for  by  the  con- 
tract  of  sale. 

[4]  Whether  the  Pacific  Security  Company 
could  make  a  binding  contract  or  not  is  not 
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here  so  presented  by  the  record  as  would 
authorize  a  holding  on  that  question.  If 
properly  presented,  it  would  be  an  Interest- 
ing question.  The  appellants  contend  the 
company  selected  two  trustees  to  whom  the 
deed  was  to  be  executed  and  who  were  au- 
thorized and  had  the  money  to  pay  on  the 
land  according  to  the  contract,  and  that  they 
were  ready,  willing,  and  able  to  do  so.  If  it 
should  be  held  that  the  contract  by  the  Pacific 
Security  Company  was  not  An  enforceable  one, 
because  the  company  was  a  nonresident,  or 
because  not  known  whether  Incorporated 
or  a  i>artner8hlp  or  the  like,  such  question 
became  immaterial;  and  tf  appellee  had 
offered  to  complete  the  trade,  and  the  pur- 
chaser or  trustee  designated  had  refused 
on  their  part,  then — 

"in  such  case  there  would  have  been  neither  a 
wiUingneBS  to  buy  nor  an  enforceable  contract 
to  buy;  one  or  the  other  of  which  conditions 
would  be  essential  to  the  broker's  right  to  com- 
pensation. But  the  latter  condition  (enforceable 
contract)  is  not  essential  where  the  first  ex- 
ists (willingness),  and  the  sale  is  defeated  by 
the  owner  of  the  property.  The  question  wheth- 
er or  not  the  plaintiff  performed  the  services 
called  for  by  the  contract  is  not  wholly  depend- 
ent upon  the  writing  executed  between  the  own- 
ers of  the  property  and  the  proposed  purchaser. 
The  fact  that  the  latter  really  was  willing  and 
able  to  buy,  and  would  have  bought,  notwith- 
standing he  was  at  liberty  not  to  do  so.  had  he 
not  been  prevented  by  the  defendants  failure 
to  produce  proper  evidence  of  tiile,  must  be 
regarded  as  controlling,  and  as  dispensing  with 
the  necessity  of  a  binding  contract  to  purchase, 
which  might  otherwise  have  existed.  Ham- 
burger v.  Thomas,  103  Tex.  230,  126  S.  W.  561. 

[6]  It  is  urged  by  the  appellee  that  the 
forfeiture  clause  rendered  the  contract  not 
one  of  sale,  but  that  it  was  an  option  given 
to  the  proposed  purchaser.  We  believe  this 
case  falls  under  the  rule  announced  in  the 
case  of  Moss  ▼.  Wren,  102  Tex.  S67,  U3  S. 
W.  739,  declared  in  the  original  opinion,  and 
Is  not  such  a  contract  as  falls  under  the 
opinion  of  the  Supreme  Court  in  the  above 
case  upon  rehearing.  102  Tex.  567,  120  S. 
W.  840;  Heath  t.  Huffhlnes,  152  S.  W.  176. 
The  case  of  Crum  v.  Slade,  154  S.  W.  352, 
when  rightly  understood,  is  to  the  same  ef- 
fect If  the  pnrcfaaser  was  ready  and  willing 
to  perform  the  contract,  then,  under  the  rule 
annooncM  in  the  case  of  Hamburger  v. 
Thomas,  supra,  it  would  not  be  essential  that 
the  contract  was  enforceable,  if  the  sale  was 
defeated  by  the  owner  of  the  property. 

[•]  The  contract  of  sale  would  not  be  void 
if  the  appellee  knew  that  Henderson,  who 
was  then  a  member  of  the  partnership 
agency  of  Henderson  &  Grant,  was,  at  the 
time  of  making  the  contract,  acting  for  the 
proposed  purchaser,  if  he  acted  in  good  faith 
and  with  fairness  towards  the  appellee  In 
the  transaction.  Upon  the  record  In  this 
case,  we  do  not  feel  Justified  In  declaring, 
as  a  matter  at  law,  because  he  (Henderson) 
was  acting  for  the  seller  and  purchaser,  that 
the  contract  for  that  reason  is  void. 


[7]  THne  question  of  quantum  memlt  is  pre- 
sented by  the  pleadings  in  this  case.  It  is 
doubtful  whether  the  facts  are  sufficient  to 
authorize  the  submission  of  that  Issue.  We 
do  not  deem  it  necessary  to  decide  that  ques- 
tion at  this  time,  and  we  are  not  fully 
agreed  upon  this  issue.  If  the  (23  per  acre 
was  the  list  price,  and  the  agents  were  to 
have  all  over  that  sum  as  compensation  for 
their  services,  and  the  contract  for  the  sale 
of  the  land  having  been  made  for  that 
amount  or  less,  it  is  suggested  nothing  was 
due  the  agent,  whether  or  not  the  trade  was 
consummated.  Tlie  appellants,  by  the  con- 
tract, had  earned  nothing,  and  the  appellee's 
refusal  to  make  the  deed  lost  them  nothing. 
The  following  cases,  and  others,  appear  to 
support  this  theory:  McCarty  v.  Bristow, 
145  S.  W.  1029;  Evans  v.  Gay,  74  S.  W.  575. 
This,  however,  is  not  deemed  necessary  to  a 
decision  of  this  case,  as  we  view  it  If  the 
Jury  shall  find  that  appellee  ratified  the 
contract  of  sale,  then  by  the  contract  he  was 
to  have  $14,720,  less  6  per  cent  commission ; 
the  purchaser  was  to  pay  the  full  sum  of  $14,- 
720.  There  was  therefore  $736,  as  commis- 
sion stipulated  for  in  the  contract  which 
both  appellee  and  appellant  recognized  as 
being  provided  for  in  the  contract  Under 
the  contract  if  ratified,  ai^pdlants  would  be 
entitled  to  that  sum. 

We  think  the  court  was  in  error  in  refus- 
ing to  submit  the  question  of  ratification  to 
the  Jury,  and  for  that  reason  the  case  la 
reversed  and  remanded. 


GLOBE  LOAN  CO.  v.  BETANOOTJHT. 
(No.  639a) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  6,  1914.    Rehearing  Denied 

Dec  16,  1914.) 

Afpeai,  and  Ebrob  (§  66*}— JuBisDicnoN  or 

CX)UBT  or  ClVU,  APPKALS— AlCOUNT  IS  Coi»- 
TBOVESST. 

Where  plaintiff  in  Jnatice's  court,  demand- 
ing judgment  for  $104,  recovered  judgment  for 
$76,  and,  on  appeal  by  defendant  filed  in  the 
county  court  an  amendment  reducing  the  de- 
mand to  $76,  the  amount  in  controversy  in  the 
county  court  was  $76,  and  the  Court  of  Civil 
Appeals  has  no  jurisdiction  of  an  appeal  from  a 
judfnnent  for  that  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  315-328;   Dec.  Dig.  i  65.*] 

Appeal  from  Bexar  County  Ck>urt  for  Civil 
Cases;    John  H.  Clark,  Judge. 

Action  by  Iren'eo  Betancourt  against  the 
Globe  Loan  Company.  From  a  Judgment  for 
plalntUT,  defendant  appeals.    'Dismissed. 

C!hamber8  &  Watsom,  of.  San  Antonio,  for 
appellant  Fred  N.  Oowen,  Wm.  H.  Russell, 
and  McCollum  Burnett  all  of  San  Antonio, 
for  appellee. 

FLT,  a  J.    This  is  a  suit  for  donble  the 

alleged  amount  of  usurious  interest  paid  by 
appellee  to  appellant  which  in  the  Justice's 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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court  was  placed  at  $104  ^nie  cause  was 
tried  by  tba  Justice  of  the  peace,  and  Judg- 
ment rendered  In  favor  of  appellee  for  $76. 
The  cause  was  appealed  by  appellant  to  the 
county  court  During  the  trial  in  the  county 
court,  apt)eUee  filed  an  amendment,  in  which 
the  amount  claimed  was  reduced  to  $76,  and 
the  Jury  found  tn  favor  of  appellee  for  that 
amount. 

By  the  amendment  in  the  county  court  the 
amount  in  controversy  was  reduced  from 
$l(^  to  $76,  a  sum  from  which  an  appeal 
could  not  be  prosecuted  to  this  court  Bish- 
op V.  Lawson,  47  Tex.  Olv.  App.  646,  106  S. 
W.  1008. 

The  appeal  Is  dismissed. 


MEMPHIS  COTTON  OIL  CO.  t.  TOLBEBT. 

(No.  6S9.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nov.  7,  1914.  Rehearing  Denied  and  Request 
to  Certify  Refused  Dec.  6,  1914.) 

1.  Apfeai.  and  Ebbob  (J  750*)  —  Assion- 
itEKT  OF  Ebbob— Issue  Raisbd. 

An  assignment  of  error  that  under  a  defense 

S leaded,  the  evidence  introduced,  and  tb«  ver- 
ict  thereon,  it  was  error  to  render  judgment 
for  plaintiff  does  not  raise  the  issue  that  the 
answer  undenied  was  a  bar  to  recovery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3074r-3083;  Dec  Dig.  { 
750.*] 

2.  Pleading  (§  182*)  —  Speciai,  Matters  of 
Defense— Failubk  to  Answeb. 

Rev.  St.  1011,  art  1829,  as  amended,  pro- 
viding that  specially  matters  of  defense  not  an- 
swered shall  be  taken  as  confessed,  does  not 
apply  to  matters  anticipated  by  the  petition; 
so  that  the  allegations  of  the  answer  are  the 
mere  converse  of  those  of  the  petition. 

IKd.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  H  387,  388;  Dec.  Dig.  |  182.*] 

3.  P1.EADIN0  (8  412*)— Waives  of  Objections 
— Want  or  Reply. 

Any  right  of  defendant  to  Judgment  on  the 
pleadings,  because  of  absence  of  reply  to  allega- 
tions of  the  answer,  is  waived  by  proceeding 
to  trial  without  claim  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1387-1394;   Dec.  Dig.  {  412.*] 

4.  Stat^dtes  (§  114*)- Subject  and  Title— 
Wobkven'b  Compensation  Act. 

The  Wurlimen's  Compensation  Act  (Acts 
33d  Leg.  c.  179  [Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  5246h-5246zzzz])  has  but  one  subject, 
and  that  expressed  in  the  title,  in  compliance 
with  Const  art.  3,  g  36 ;  the  ends  to  be  reached, 
while  more  than  one,  all  relating  to  the  employ- 
er's liability,  and  the  proceedings  for  compensa- 
tion of  certain  employes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  145. 147-149;   Dec.  Dig.  §  114.*] 

6.  Constttotional  Law  ($  245*)  —  Equal 
Pbotection  of  the  Laws  —  Wobkmen's 
CoinvNSATioN  Act. 

The  Workmen's  Compensation  Act  is  not 

violative  of  the  equal  protection  clause  of  the 

Dnited  States  Constitution.   Const.  U.  S.  Amend. 

14.  I  1. 
[Ed.  Note.— For  other  cases,  see  C!onstitution- 

•1  Law,  Cent  Dig.  |  702 ;   Dec  Dig.  J  245.*] 


6.  CoNsnTUTioNAi,  Law  ({  801*)— Due  Pbo- 
CESS— Wobkmbn'b  Compensation  Act. 

The  Worlcmen's  Compensation  Act  is  not 
violative  of  the  due  process  of  law  clause  of  the 
United  States  Constitution  (Const.  U.  S.  Amend. 
14,  §  1)  and  Const  Tex.  art  1,  §  19. 

[Ed.  Note.-'For  other  cases,  see  Constitutialn- 
al  Law,  Cent  Dig.  §!  848-850,  857;  Dec  Dig. 
i  301,*] 

7.  Masteb  an*  Sebvant  (|  16%,  New,  vol.  16 
Key-No.  Series)— Workmen's  Compensation 
Acp— Police  Power— Public  Policy. 

The  Workmen's  Compensation  Act  is  with- 
in the  police  power,  and  not  contrary  to  public 
policy. 

8.  Statutes  (S  64*)— Pabtlal  Invalidity  — 
Workmen's  Compensation  Act. 

Even  if  the  sections  of  the  Workmen's  Com- 
|>ensation  Act,  authorizing  creation  and  regula- 
tion of  the  Texas  Employers'  Insurance  Asso- 
ciation, violate  Const  art.  12,  U  1,  2,  as  to 
creation  of  private  corporations,  they  may  be 
eliminated  without  impairing  the  sections  as  to 
contributory  negligence,  assumed  risk,  and  fel- 
low servants,  complete  within  themselves  and 
capable  of  being  executed  in  accordance  with 
the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §1  58-66,  195;    Dec.  Dig.  f  64.*] 

9.  Damages  (i  221*)  —  Injuries  to  Servant 
—Trial  —  Vebdiot  —  Sufficiency  —  Cer- 
tainty. 

A  verdict  finding  that  $7,000  would  fair- 
ly compensate  plaintiff  for  his  injuries,  that  bis 
earning  capacity  was  decreased  by  bis  injuries 
$5,0U0,  and  that  the  first  amount  should  l>e  di- 
minished two-fifths  on  account  of  bis  contribu- 
tory negligence,  Is  sufficiently  certain  to  sustain 
a  judgment 

[Ed.  Note.— For  other  cases,  see  Damages, 
C!ent  Dig.  §§  563-566;    Dec.  Dig.  §  221.*] 

10.  Master  and  Servant  ({  87^,  New,  vol. 
16  Key-No,  Series)— Injury  to  Servant- As- 
sumption OF  Rise— WORKMENB'  Compensa- 
tion Act. 

Assumption  of  risk  is,  under  the  Workmen's 
Compensation  Act,  not  a  defense  to  a  servant's 
action  for  injury. 

11.  Appeal  and  Error  (§  742*)  —  Grouping 
Assignments— Briefing. 

An  assignment  complaining  of  the  granting 
of  plaintiff's  motion  for  judgment  for  $7,200  be- 
cause excessive,  and  because  the  Jury's  finding 
authorized  one  for  only  $4,200,  and  one  com- 
plaining of  refusal  of.  defendant's  motion  for  a 
judgment  for  only  $4,200,  because  there  was  no 

g leading  or  evidence  to  support  one  for  more,  re- 
Lte  to  the  same  question,  and  so  may  be  grouped 
in  the  brief  and  considered  together. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;    Dec.  Dig.  g  742.*] 

12.  Appeal  and  Ebbob  (J  742*)  —  Assign- 
ments or  Ebbor— Propositions. 

Neither  the  proposition  that  the  jury's  find- 
ing in  answer  to  an  issue  requested  by  plaintiff 
was  not  signed  by  the  jury  nor  one  that  de- 
fendant's plea  of  contributory  negligence,  as- 
sumption of  risk,  and  fellow  servant,  not  hav- 
ing been  denied  by  supplemental  petition,  should 
have  been  taken  as  confessed  is  germane  or  rele- 
vant to,  or  included  in,  assignments  complain- 
ing of  the  granting  of  plaintiff's  motion  for 
judgment  for  $7,200,  because  excessive,  and 
because  the  jury's  finding  authorised  one  for 
only  $4,200,  and  of  the  refusal  of  defendant's 
motion  for  a  judgment  for  only  $43)0,  because 
there  was  no  pleading  or  evidence  to  support 
one  for  more. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3000;   Dec.  Dig.  §  742.*] 
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13.  Appeal  aitd  Ebbob  (i  742*>— Absionmbnts 
OF  Ebbob— PBOPosmoits. 

Assignments  of  error  not  propositions  in 
themselves,  and  followed  by  no  propositions,  but 
referring  merely  to  propositions  under  another 
assignment,  not  germane  to  them,  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000 ;   Dec  Dig.  §  742.*] 

14.  Appkal  and  Ebbob  ({   7^*)— GB0xn>iNO 

ASSIONMENTEh— BbIKFIRO. 

Assignments  of  error,  one  that  plaintiff 
failed  to  plead  diminished  earning  capacity  as 
an  element  of  damages,  and  that  there  was  no 
evidence  thereon,  and  therefore  the  judgment 
was  $3,000  excessive,  another  that  the  judgment 
should  not  have  been  f7,200,  but  not  to  exceed 
S4,200,  because  the  pleadings,  evidence,  and 
jury's  findings  did  not  aathonze  it,  and  another 
that  the  jury's  findings  show  they  did  not  in- 
tend to  find  for  plaintiff  in  excess  of  f4,200,  and 
that  the  judgment  was  $3,000  in  excess  of  what 
they  intended  to  return,  present  questions  so 
related  that  the  assignments  may  be  grouped 
in  the  brief  and  considered  together. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec.  Dig.  f  742.*] 

15.  Davaoes  ($  221*}— Ikjubibs  to  Hebvart 
— TuAi/— SuBuissioiT  or  Isauxs— Diminish- 
bp  Eabnino  Capacity. 

■the  issue  submitted  to  the  Jury,  "What 
sum,  *  *  *  if  now  paid,  would  fairly  com- 
pensate plaintiff  for  such  injuries  as  he  received 
in  the  loss  of  his  arm  part  of  his  ear,  the  inju- 
ries *  •  •  to  his  head,  neck,  •  ♦  •  side 
•nd  •  •  •  foot,  and  to  his  hearing,  •  •  • 
and  to  his  mind  and  memory,"  with  a  direction 
that,  "In  answering  this  question,  you  may  take 
into  consideration  the  phj^sical  and  mental  pain 
♦  *  *  suffered  by  plaintiff,  because  of  bis 
•aid  injuries,  and  whether  or  not  and  to  what 
extent  his  injuries  are  bermanent,"  includes  a 
consideration  of  diminisned  earning  capacity  in 
the  future. 

[Ed.  Note. — For  other  .cases,  see  Damages, 
Century  Dig.  |{  663-666;  Decennial  Dig.  | 
221.*] 

16.  Appbal  and  Ebbob  ({  274*)— Objbgtionb 
Raised  bt  Exception— I  nbtbdctionb. 

Objection  that  a  charge  permits  a  double 
recovery  is  not  presented  by  an  exception :  "It 
is  not  the  law ;  there  is  no  pleading,  and  no 
evidence  to  support  the  issue." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1691,  1592,  1005-1607, 
1624,  1631-1645;   Dec  Dig.  i  274.*] 

17.  Appkai.  and  Ebbob  (g  273*)— Bevixw— In- 
BTBUCTiONB— Waives  op  Objections. 

A  charge  not  having  been  excepted  to  as 
authorizing  a  double  recovery,  objection  to  It 
on  that  account  Is  waived  under  the  law  with 
reference  to  charges,  as  amended  by  Acts  33d 
Leg.  c.  69. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  16»0,  1606,  1620-1623, 
1625-1630,  1764 ;    Dec.  Dig.  i  273.*] 

18.  Dauaqeb  (i  221*>— INJUBIES  TO  Sbbvant 
— Tbial— Vebdiot  and  Judomhnt. 

Where,  under  issues  submitted,  the  jury 
find  the  whole  amount  of  plaintifrs  damages 
from  his  injury  to  be  $7,000,  and  the  amount  of 
bis  damages  from  diminished  earning  capacity 
to  be  $6^000,  the  latter  being  included  in  the 
former,  only  the  $7,000  can  be  considered  in 
rendering  judgment 

[EM.  Note.— For  other  cases,  see  Damages. 
Centnry  Dig.  {$  663-566;  Decennial  Dig.  | 
221.*] 


19.  Damages  (8  159*>-T«ial  (|  311*)— Dimin- 
ISHBO  Eabniro  Oapaoitt— Pbbadino  and 
Fboof. 

Alleging  and  proving  physical  and  mental 
condition  which  would  necessarily  result  in  loss 
of'  earning  capacity  is  sufficient  pleading  and 
proof  of  diminished  earning  capacity,  which  may 
be  ascertained  by  the  jury  from  tneir  common 
knowledge  of  men. 

[E)d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f{  429-438,  440-444,  447,  449-453; 
Dec.  Dig.  i  159;*  'Trial,  Cent  Dig.  i  739; 
Dec  Dig.  i  311.*] 

20.  Evidence  (|  471*)— Opinions. 

Testimony  of  persons  who  knew  plaintiff 
before  and  after  his  injury  that  thereafter  they 
noticed  a  changed  condition  in  his  ability  to 
remember  things  and  talk  connectedly,  relating 
what  they  observed,  is  not  opinioa  evidence  as 
to  his  mental  condition. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fS  2149-21S5 ;    Dec  Dig.  I  471.*] 

21.  Masteb  and  Sebyant  ({  270*)— Injttbt  to 

SeBVANT  —  NBOUOBNCB  —  PUEADIRQ    AND 

Pboof. 

Though  a  servant's  petition  for  injury  from 
a  belt  coming  off  a  pulley  merely  charged  negli- 
gence in  the  belt  being  too  short  condition  of 
a  shaft,  though  not  admissible  to  show  negli- 
gence In  that  respect  is  admissible  as  beanng 
on  the  fact  that  the  belt,  if  too  short,  would 
be  thrown  from  the  pulley. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  913-^,  932;  Dec.  Dig. 
I  270.*] 

22.  Appeal  and  Ebbob  ({  1050*)— Habmi.kss 
Ebbob— Admission  of  Evidence. 

The  court  having  only  submitted  to  the  jury 
the  negligence  charged  in  the  petition,  any  ad- 
mission of  evidence  bearing  on  negligence  in  an- 
other respect  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1068,  1068,  4153-4157. 
4166;    Dec  Dig.  S  lU50.*j 

23.  Damaoes  (I  158*)— Pebsonai,  Injvbies— 

PlAADINO  AND  PBOOP. 

Ordinarily  personal  injuries  other  than 
those  alleged  in  the  petition  cannot  be  proved. 

[Ed.  Note.— For  other  cases,  aee  Damages. 
Cent  Dig.  {$  441-444;    Dec.  Dig.  {  15an 

24.  Appeal  and  Ebbob  ({  1053*)— Habmx.e8s 
Ebbob— Admission  of  Evidence. 

Plaintiff's  testimony  of  his  having  received 
an  injury  other  than  those  alleged  in  the  peti- 
tion, having  been  expressly  withdrawn  from  thv 
jury,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  &od 
Error,  Cent  Dig.  if  4178-4184;  Dec.  Dig.  | 
1058.^] 

25.  Appeal  and  Ebbob  (J  1052*)— Habusss 
Ebbob— Admission  of  Evidence. 

Plaintiff  having  been  found  guilty  of  con- 
tributory negligence,  admission  oi  any  conclu- 
sion that  plaintiff  got  in  the  best  position  he- 
could  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  iS  4171-4177;  Dec.  Dig.  {  1(K52.*1 

26.  Evidence  (S  104*)— Demohbtbatitb  E^a- 
dence— Injuby  to  Servant. 

The  shoes  which  plaintiff  wore  when  in- 
jured by  the  coming  off  of  a  belt  while  he  wa* 
putting  it  on,  being  In  the  same  condition  as 
at  the  time  of  the  accident  are  admissible. 

[Ed.  Note.— For  'other  cases,  see  Evidence. 
Cent  Dig.  §  679 ;   Dec  Dig.  |194.»] 

27.  Damages  (§  173*)  —  Pebsonal  Injttbt  — 
Pleading  and  Pboof. 

The  wages  received  by  plaintiff  and  bis- 
abllity  to  fir«  on  an  engine,  though  not  express- 
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I7  pleaded,  may  be  shown  in  a  servant's  acdon 
tor  injury  while  employed  aboat  an  engine. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i(  490-^192,  501 ;   Dec.  Dig.  S  173.*J 

28.  Mastkb  and  Servant  (|  270*)— Injdbt  to 
Sebvant^Negugence— Evidence. 

As  bearing  on  the  alleged  negligence,  in  a 
servant's  action  for  injury  from  the  coming  off 
of  a  belt  while  be  was  putting  it  on,  that  it  was 
too  short,  evidence  that  on  a  subsequent  attempt 
to  put  it  on  the  same  pulley  it  came  off  is  ad- 
missible. 

[Kd.  Kote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  913-927,  932;  Dec  Dig. 
I  210*1 

Appeal  from  District  Conrt,  Hall  County ; 
J.  A.  Mabers,  Judge. 

Action  by  A.  T.  Tolbert  against  the  Mem- 
phis Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beformed 
and  affirmed. 

Presler  &  Thome,  of  Memphis,  Chas.  K. 
Lee  and  W.  D.  Smith,  both  of  Ft  Worth,  and 
Taylor  &  Humphrey,  of  Henrietta,  for  ap- 
pellant Moss  &  Leak,  of  Memphis,  R.  B. 
Hazlewood  and  Jones  &  Miller,  all  of  Ama- 
rlllo,  for  appellee. 

HUFF,  C  J.  A.  T.  Tolbert,  appellee,  in- 
stituted this  suit  in  the  district  court  of 
Ball  county  against  appellant,  Memphis  Cot- 
ton Oil  Company,  for  damages  for  personal 
injuries  received  while  in  the  employment 
of  appellant  In  and  about  its  mill.  The 
statement  of  the  pleadings  will  be  noticed 
later  under  assignments  of  error. 

[1]  The  appellant  presents  as  bis  first  as- 
signment the  following: 

"Because  the  judgment  of  the  conrt  is  con- 
trary to  tbe  law  and  the  evidence  and  the  find- 
ings of  the  jury  in  this  said  cause,  in  this: 
!niat  the  defendant  pleaded  as  a  defense  as- 
sumed risk,  fellow  servant,  and  contributory 
negligence ;  and  the  jury  found  in  favor  of 
each  and  all  of  said '  defenses,  and  the  court, 
notwithstanding  the  fact  said  defenses  were 
plfaaded,  the  proof  made,  and  the  jury  findinc 
in  favor  of  each  of  said  defenses,  wholly  failed 
and  refused  to  enter  up  a  judgment  on  said  de- 
fenses and  on  said  findings  of  the  Jury,  which 
is  contrary  to  law." 

Appellant  presents,  as  additional  proposi- 
tions aader  the  above  assignment,  six  propo- 
sitions and  sabdlvisions  a,  b,  c,  d,  and  e  of 
propoaltioo  6.  The  statement  toUoWB  the 
last  proposition,  setting  out  the  answer  of 
appellant,  the  special  issues  submitted  to  the 
Jury  for  tb^r  findings,  and  certain  request- 
ed Issues,  and  the  answer  of  the  Jury  to  the 
Issnes.  The  first  additional  pr<9osltion  is 
substantially  that  the  defendant,  having 
pleaded  the  defense  of  assumed  risk,  fellow 
snrant,  contributory  negligence,  which  plaln- 
tift  failed  to  deny  by  supplemental  petition, 
tbe  conrt  was  not  authorized  to.  submit  these, 
except  as  complete  defenses  and  in  complete 
bar  to  a  recovery  by  plaintiff.  The  assign- 
ment we  do  not  think  raises  the  issue  that 
tbe  answer  undented  was  a  bar  to  a  recov- 
ery; that  is,  under  tbe  pleadings  alone  that 
defendant  was  entitled  to  a  Judgment    The 


assignment  is  that  under  the  defense  plead- 
ed, the  evidence  Introduced,  and  the  verdict 
of  the  Jury  thereon,  the  court  erred  In  ren- 
dering judgment  for  the  plaintiff.  We  do  not 
thlQk  the  first  proposition  germane  to  the  as- 
signment Appellant  evidently  by  this  propo- 
sition seeks  in  this  court,  under  article  1829, 
&.  C.  S.,  as  amended,  a  Judgment  upon  the 
pleadings  as  upon  confession.  This  was  not 
tne  ground  urged  in  its  motion  for  new  trial 
and  brought  up  to  this  court  as  an  assign- 
ment There  is  no  statement  under  the 
proposition  giving  the  pleadings  of  plaintlfl. 
The  statement  contained  in  the  proposition 
i&elf  cannot  I>e  considered  as  a  comirtiance 
with  the  mle  requiring  such  statement  The 
appellee,  in  his  statement  answering  this 
proposition,  asserts  that  the  original  petition 
in  several  places  alleges  plaintlfl  was  in  tbe  . 
exercise  of  ordinary  care  and  was  doing  tbe 
work  in  the  usual  way,  and  that  he  did  not  ' 
know  of  the  failure  of  the  defendant  to  re- 
pair the  defective  conditions  until  the  very 
time  of  the  injury,  and  that  the  defendant 
was  negligent  in  failing  to  provide  reason- 
ably safe  means,  instrumentalities,  etc. 

[2,  S]  BefWrkig  to  the  clause  of  tlie  stat- 
ute, "Any  fact  so  pleaded  by  the  defense  that 
is  not  denied  by  the  plaintiff  shall  be  taken 
as  confessed,"  Judge  Moursund,  speaking 
for  the  Court  of  Civil  Appeals,  Fourth  dis- 
trict, said: 

"This,  of  course,  only  applies  to  fiicts  not  al- 
ready in  issue  by  virtue  of  plaintiff's  allegations. 
To  allege  in  affirmative  language  the  converse 
of  what  plaintiff  has  alleged  does  not  consti- 
tute new  matter  which  must  in  turn  be  contro- 
verted." Bailway  Co.  v.  Pennington,  160  S.  W. 
464. 

While  the  defense  set  up  by  the  appellant 
in  this  case  Is  affirmative  in  its  nature,  yet, 
if  tbe  plaintiff  anticipated  such  defense  in 
bis  origiual  petition,  and  denied  its  exist- 
ence, we  see  no  good  reason  for  requiring 
a  repetition  thereof  by  supplemental  peti- 
tion. Tbe  allegations  contained  in  the  orig- 
inal petition,  in  effect,  deny  the  defenses 
set  up.  We  believe  the  Court  of  Civil  Ap- 
peals in  the  Pennington  Case,  supra,  correct 
in  the  holding  that: 

The  general  rule  announced  by  31  Cyc.  733, 
"conduces  to  a  fair  trial  and  will  prevent  liti- 
gants from  taking  up  the  time  of  the  court  with 
experimental  trials,  relying  upon  saving  them- 
selves if  things  go  wrong  by  urging  that  they 
should  have  judgment  upon  the  pleadings. 
Therefore  we  hold  that,  if  defendant  was  en- 
titled to  a  judgment  upon  the  pleadings,  it 
waived  its  right  thereto,  and  we  give  such  hold- 
ing as  an  additional  reason  for  deciding  that  ap- 
pellant's first  proposition  is  without  merit" 
Telegraph  Co.  v.  Andrews,  169  ?.  W.  218; 
Bailway  Co.  y.  Tomlinson,  189  a  W.  2li. 

Tbe  second,  third,  and  fourth  propositions 
are  to  the  effect  that  tbe  jury  found  in  favor 
of  appellant  upon  contributory  negligence, 
assumed  risk,  and  fellow  servant,  and  tliat 
judgment  should  have  been  rendered  in  its 
favor.  The  correctness  of  this  proposition 
depends  upon  whether  propositions  5  and  6 
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are  sound.  Propositions  5  and  6  assert  that 
the  act  of  the  Leglalattire  known  as  the 
Workmen's  Compensation  Act  (chapter  179, 
Acts  33d  Leglslatare)  Is  unconstitutional,  for 
the  following  reasons:  (a)  It  is  in  conflict 
with  section  35,  art  3,  of  the  Constitution  of 
this  state,  in  that  the  subject  of  the  act  is 
not  expressed  in  the  title  thereof,  and  for  the 
reason  that  said  act  contains  more  than  one 
subject;  (b)  it  is  unconstitutional  and  in 
violation  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which 
provides  that  no  state  shall  "deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws" ;  (c)  it  violates  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  and  section  19,  art  1,  of  the 
Constitution  of  the  state  of  Texas,  in  that 
the  act  authorizes  the  taking  of  the  property 
of  a  citizen  and  depriving  him  of  his  liber- 
ty without  due  process  of  law ;  (d)  The  act 
is  contrary  to  public  policy,  and  is  not  within 
th^  police  power  of  the  state ;  (e)  It  Is  in  vio- 
lation and  contrary  to  article  12,  ig  1,  2,  of 
the  Constitution  of  the  state  of  Texas,  which 
provides: 

"No  iHrivate  corporation  Bhai>  be  created  ex- 
cept by  general  laws.  General  laws  shall  be 
enacted  providing  for  the  creation  of  private 
corporations." 

The  act  undertakes  to  create  by  special 
enactment  a  private  corporation  to  be  known 
as  the  "Texas  E)mployers'  Insurance  Associa- 
tion." The  following  is  a  copy  of  the  title 
of  the  act  and  the  first  and  second  sections: 

"An  act  relating  to  employers'  liability  and 
providing  for  the  compensation  of  certain 
employes  and  tbeir  representatives  and  ben- 
eficiaries, for  personal  injaries  sustained  in 
the  coarse  of  employment,  and  for  deaths  re- 
sulting from  such  injuries,  and  to  provide 
and  determine  in  what  cases  compensation 
sliall  be  paid,  and  to  make  the  payment  there- 
of tbe  more  certain  and  prompt  by  the  crea- 
tion of  an  insurance  association  to  insnre 
and  guarantee  such  payments  and  of  an  in- 
dustrial accident  board  for  tbe  idvestigation 
of  claims  and  for  tbe  adjudication  tliercof 
for  consenting  parties,  fixing  the  membership 
and  powers  of  said  board  and  its  compen- 
sation and  duties,  and  the  method  of  its  ap- 
pointment, and  the  term  of  office  of  its  mem- 
bers, and  fixing  also,  the  powers,  duties  and 
liabilities  of  said  insurance  association  and 
the  extent  of  control  over  tbe  same  to  l>e 
exercised  by  the  commissioner  of  banking  and 
insurance,  and  providing  also  for  the  insur- 
ance of  payments  of  compensation  to  em- 
ployes by  certain  other  insnrance  companies 
and  organizations,  and  declaring  an  emer- 
gency. 
"Be   it  enacted  by  the  Legislature  of  the  state 

of  Texas : 

Part  1. 

"Section  1.  In  an  action  to  recover  damages 
for  personal  injuries  sustained  by  an  employ^ 
in  the  course  of  bis  employment,  or  for  the 
death  resulting  from  personal  injury  so  sustain- 
ed, it  shall  not  be  a  defense: 

"1.  That  the  employe  was  gnilty  of  contribu- 
tory negligence ;  but  in  sncb  event  the  damages 
shall  be  diminished  in  tbe  proportion  to  tbe 
amount  of  negligence  attributable  to  snch  em- 
ploye, provided  that  no  such  employe  who  may 
be  injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  where  the  vio- 


lation by  such  employer  of  any  statute  enacted 
for  the  safety  of  tbe  employes  contributed  to 
the  injury  or  death  of  such  employe. 

"2.  That  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  employe. 

"3.  That  the  employe  had  assumed  the  risk 
of  the  injury  incident  to  his  employment;  but 
such  employer  may  defend  in  such  action  on 
the  ground  that  the  Injury  was  caused  by  the 
willful  intention  of  tbe  employe  to  bring  about 
the  injury. 

"4.  Provided,  however,  in  all  such  actions 
against  an  employer  who  is  not  an  (a)  sub- 
scriber as  defined  hereafter  in  this  act,  it  shall 
be  necessary  to  a  recovery  for  the  plaintiff 
to  prove  negligence  of  such  employer  or  some 
agent  or  servant  of  such  employer  acting  with- 
in the  general  scope  of  his  employment. 

"Sec.  2.  The  provisions  of  this  act  shall  not 
apply  to  actions  to  recover  damages  for  the  per- 
sonal injuries  or  for  death  resulting  from  per- 
sonal injuries  sustained  by  domestic  servants, 
farm  laborers,  nor  to  the  employes  of  any  per- 
son, firm  or  corporation  operating  any  railway 
as  a  common  carrier,  nor  to  laborers  engaged  in 
working  for  a  cotton  gin,  nor  to  employes  of  any 
person,  firm  or  corporation  having  in  his  dr 
their  employ  not  more  than  five  employesL" 

Following  section  2  there  are  some  15  oth- 
er sections  in  part  1  of  the  act,  and  In  part 
2  there  are  some  7  sectioDS,  and  In  part  3 
there  are  some  23,  and  In  part  4  some  7 
sections.  The  latter  parts  and  sections  than 
those  quoted  relate  to  the  organization  of 
the  Insurance  company,  etc.,  which  will  be 
unnecessary  to  set  out  In  full. 

[«)  "Articles  of  an  act  essentially  single  in 
subject  which  do  not  thus  conceal  or  disguise 
the  real  purpose,  are  not  subject  to  the  con- 
stitutional objection,  although  the  ends  In- 
tended to  be  reached  through  the  one  sub- 
ject may  be  many."  Day  Ijand  &  Cattle  Co. 
v.  State,  68  Tex.  626,  4  S.  W.  865.  "The 
purpose  of  the  constitutional  provision  is 
merely  to  reasonably  apprise  the  legislators 
of  the  contents  of  the  bill,  to  the  end  that 
surprise  and  fraud  in  legislation  may  be  pre- 
vented. We  think  the  title  in  que8tl<m  suf- 
ficiently full  to  give  reasonable  notice  to  tbe 
contents  of  the  act"  Doeppenschmldt  t.  I. 
&  G.  N.  Ry.  Co.,  100  Tex.  532,  101  S.  W. 
1080.  While  it  is  true  that  the  provision  of 
the  Gonstltntion  in  question  Is  mandatory, 
"such  provisions  have  been  liberally  con- 
strued, and  it  has  been  steadily,  held  that  a 
title  which.  In  substance,  is  a  compliance 
with  the  requirement  of  the  Constitution  Is 
sufficient"  Gnnter  y.  Texas  Land  ft  Mort- 
gage Co.,  82  Tex.  496,  17  S.  W.  840-842.  We 
have  concluded  that  the  subject  of  the  act  Is 
stated  in  the  title,  and  that  there  is  not  more 
than  one  subject  contained  therein.  Hie 
ends  to  be  reached  are  more  than  one,  but 
all  relate  to  the  employer's  liability  and  the 
proceedings  for  the  compensation  of  certain 
employes,  etc.  The  employer  is  liable  when 
he  is  not  a  subscriber  to  the  Insnrance  asso- 
ciation, and  the  act  then  further  provides 
what  compensation  the  employ*  may  receive 
from  the  association  when  the  employer  Is 
a  member  thereof.  We  regard  the  following 
amhorlHes  as  in  point  on  the  question  as  to 
What  may  be  considered  under  the  subject 
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and  as  related  to  tbe  aublect,  and  wbetfaer 
or  not  there  la  more  than  one  subject  named 
In  the  title.  Hallway  Co.  v.  Stoker,  102  Tex. 
«>,  113  S.  W.  3 ;  Nalle  v.  Qty  of  Austin,  103 
S.  W.  825 ;  Taggart  v.  HlUman,  42  Tex.  Civ. 
App.  71,  93  S.  W.  245;  Railway  Co.  v.  Smith, 
64  Tex.  1;  Stone  v.  Brown,  54  Tex.  341; 
Focke  V.  State  (Or.  App.)  144  S.  W.  267. 

[B-7]  Subdivisions  b,  c,  and  d  of  proposi- 
tion 6  have  been  fully  answered  by  the  courts 
of  this  state  In  various  decisions.  They 
have  held  a  similar  statute  relating  to  the 
employ^  of  railroads  not  In  violation  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  and  we  think  the  reasons 
advanced  In  those  cases  applicable  to  this. 
Hallway  Co.  v.  Jenkins,  137  S.  W.  711 ;  Rail- 
way Co.  V.  Sadler,  149  S.  W.  1188;  RaUway 
Co.  r.  Grenig,  142  S.  W.  185;  RaUway  Co. 
V.  Matkin,  142  S.  W.  604.  We  think  the  Su- 
preme Court  of  the  United  States  has  an- 
swered the  appellant's  proposition  that  the 
act  in  question  ts  contrary  to  the  Constitution 
of  the  United  States,  in  that  it  Is  class  leg- 
islation, and  that  It  makes  an  arbitrary  di- 
vision of  the  employes,  and  that  the  act  is 
contrary  to  public  policy,  and  authorizes  the 
taking  of  the  property  of  the  citizen,  etc. 
It  Is  held  by  that  court  that  no  one  has  a 
vested  right  la  the  common  law.  "The  law 
Itself  may  be  changed  at  the  will  of  the 
•  •  •  Legislature,  unles^  prevented  •  by 
constitutional  limitations."  If  the  appellant 
bad  been  possessed  of  property  created  by 
the  common  law,  the  Legislature  could  not 
deprive  it  of  such  property  by  changing  the 
law,  but  that  is  not  this  case.  Mondou  v. 
Railway  Co.,  223  U.  S.  1,  32  Sup.  Ct.  169,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44;  Aluminum 
v.  Ramsey,  222  U.  S.  251,  32  Sup.  Ct  76,  56 
L.  Ed.  185. 

[I]  Subdivision  "e"  of  proposition  6  as- 
serts that  the  act  is  unconstitutional,  be- 
cause it  violates  article  12,  {§  1,  2,  of  the 
Constitution  of  this  state.  We  shall  not  dis- 
cuss the  question  of  what  is  a  general  law 
within  the  meaning  of  the  provision  of  the 
Constitution,  but  it  will,  we  think,  be  suffi- 
cient to  say  that.  If  the  sections  of  the  act 
authorizing  the  creation  and  regulation  of 
Texas  Employers'  Insurance  Association  are 
unconstitutional,  because  not  authorized  un- 
der the  general  incorporation  law  of  this 
state,  the  sections  of  the  law  Involved  in 
this  suit  are  not  so  connected  with  the  in- 
surance sections  as  to  render  void  the  sec- 
tions relating  to  contributory  negligence,  aa- 
snmed  risk,  and  fellow  servant. 

It  is  a  well-recognized  principle  that  on 
act  may  be  unconstitutional,  and  therefore 
void,  as  to  some  of  its  provisions  and  valid 
as  to  others.  If  the  insurance  sections  axe 
repugnant  to  the  Constitution  and  should  be 
stricken  out,  yet,  if  that  which  remains  of 
tlie  act  and  which  are  Involved  In  this  suit 
axe  complete  within  themselves  and  capable 
ot  being  ezecnted  Im  accordance  with  the  leg- 


islative Intent,  then  such  parts  so  remaining 
should  be  held  valid.  Zwememann  t.  Von 
Rosenberg,  76  Tex.  522,  13  S.  W.  485 ;  Breen 
v.  Hallway  Co.,  44  Tex.  302.  We  think  the 
sections  relating  to  Insurance  of  employes 
may  be  so  eliminated  from  the  act,  if  they 
should  be  held  repugnant  to  the  Constitution, 
without-  impairing  other  sections  of  the  act 
in  question.  We  do  not  wish  to  be  under- 
stood as  holding  that  the  sections  relating 
to  insurance  associations  are  unconstitution- 
al. We  do  not  pass  on  that  question  at  this 
time,  for  the  reason  that  we  do  not  think 
it  necessary  in  order  to  hold  the  other  por- 
tions valid.  This  assignment  will  be  over- 
ruled. 

[9, 1 0]  Appellant  presents  its  second  and 
third  assignments  together.  Assignment  No. 
2  is  to  the  effect  that  the  court  erred  in  ten- 
dering judgment  upon  the  motion  of  plaintiff 
for  $7,200,  because, .  under  the  findings  by 
the  jury,  he  was  not  entitled  to  a  judgment 
in  any  sum.  The  third  assignment  is  to  the 
effect  that  the  court  erred  in  entering  Judg- 
ment upon  the  motion,  because  said  findings 
were  so  confiicting  that  the  plaintiff  was  not 
entitled  to  a  Judgment  thereon.  Appellee  ob- 
jects to  the  consideration  of  these  assign- 
ments, because  improperly  grouped,  and  also 
to  the  consideration  of  the  propositions  and 
statements  thereunder.  We  cannot  say,  un- 
der these  assignments,  that  they  present  dis- 
tinct questions.  The  first  proposition  asserts 
that  the  verdict  is  conflicting,  and  Judgment 
should  have  been  rendered  against  plaintiff 
and  for  defendant;  and  the  second  proiwsl- 
tlon  that  it  is  impossible  to  tell  whether  the 
Jury  meant  for  plaintiff  to  have  nothing,  or 
whether  they  meant  for  him  to  have  $4,200; 
or  whether  they  meant  for  him  to  have  $7,- 
200 ;  or  whether  they  meant  for  him  to  have 
$9,200,  and  that  it  Is  therefore  so  confusing 
and  vague  that  it  is  insufficient  to  support 
a  verdict  for  the  plaintiff  for  the  amount  of 
$7,200,  or  for  any  sum  whatever.  This  will 
necessitate  setting  out  the  Issues  submitted 
to  the  Jury,  and  their  findings,  which  are  as 
follows: 

"Questions. 

"(1)  Was  the  belt  which  injured  plaintiff 
too  short  at  the  time  the  injury  occurred?  An- 
swer: Yes. 

"(2)  If  you  answer  the  last  question  In  the 
affirmative,  then  say  whether  the  fact  that  the 
belt  was  too  short,  if  you  find  it  was,  was  the 
proximate  cause  of  plaintiff's  injury.    Answer: 

"(3)  Was  it  the  special  duty  of  Bob  Kemp 
to  keep  belts  repaired  and  in  proper  condition 
for  the  purposes  for  which  they  are  used?  An- 
swer: Yes. 

"(4)  Did  Bob  Kemp  have  his  attention  called 
to  the  fact,  if  it  was  a  fact,  that  the  belt  was 
too  short,  if  you  find  it  was,  by  plaintiff  prior 
to  the  time  of  the  accident?     Answer:  Yes. 

"(5)  Did  Bob  Kemp  fail  to  repair  said  belt? 
Answer :  Yes,  he  did. 

"(6)  If,  in  answer  to  the  last  question,  you 
should  say  that  Bob  Kemp  did  (ail  to  repair 
said  belt,  then  say  whether  or  not  such  fail- 
ure, if  such  you  find  there  was,  was  negligence 
on  his  part.    Answer :  Yea. 
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"(7)  If  yon  my  that  Bob  Kemp  failed  to  t«- 
pajr  the  belt,  then  say  whether  or  not  soch 
failure,  if  such  you  find  there  was,  was  the 
cause  of  the  accident  which  injured  plaintiff. 
Answer;  It  was. 

"(8)  It  la  the  duty  of  employers  to  use  ordi- 
nary care  to  famish  their  employes  with  reason- 
ably safe  appliances  for  the  doing  of  their  work. 
Now,  did  said  defendant  company  do  this  as 
regards  the  matter  of  the  belt  being  too  short, 
if  you  find  it  was?    Answer:  No. 

"(9)  If,  in  answer  to  the  last  question,  yon 
should  say,  'No,'  then  say  whether  such  fail- 
ure of  duty  on  the  part  of  the  defendant  com- 
pany, if  such  you  find  there  was,  was  the  proxi- 
mate cause  of  plaintiff's  injuries.    Answer :  Yes. 

"(10)  What  sum  of  money,  if  now  ^aid,  would 
fairly  compensate  plaintiff  for  such  Injuries  as 
be  received  in  the  loss  of  his  arm,  part  of  his 
ear,  the  injuries,  if  any,  to  bis  head,  neck,  and 
right  side,  and  left  foot,  and  to  his  hearing,  if 
any,  and  to  his  mind  and  memory,  if  any?  And, 
in  answering  tbis  question,  you  may  take  into 
consideration  the  physical  and  mental  pain,  if 
any,  suffered  by  plaintiff  because  of  bis  said 
injuries,  and  whether  or  not  and  to  what  extent 
his  injuries  are  permanent,  if  you  find  they  are. 
Answer:  $7,000.00. 

"(11)  Was  plaintiff  himself  guilty  of  contriba- 
tory  negligence  in  the  manner  he  put  on  said 
belt  at  the  time  he  got  hurt?    Answer:  Yes. 

"(12)  If  you  say  in  answer  to  the  last  question 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, then  say  whether  or  not  such  negligence, 
if  any,  contributed  to  or  caused  the  injuries  of 
plaintiff?  Answer:  Contributed  to  the  cause  of 
injury. 

"(13)  Did  the  plaintiff  assume  the  risk  of  the 
injuries  he  received?  Answer:  Assumed  part 
of  the  risk. 

"(14)  Did  the  plaintiff  actually  know  of  the 
danger,  if  any,  he  was  incurring  at  the  time  he 
got  hurt,  or  were  the  dangers  so  open  and  ap- 
parent that  plaintiff  must  have  known  of  such 
danper,  if  any,  that  he  was  incurring,  if  you 
find  he  was,  in  adjusting  the  belt  in  the  way  he 
did?    Answer:  No. 

"(15)  If  you  say  that  the  plaintitTs  injuries 
were  caused  in  part  by  the  negligence  of  both 
plaintiff  and  defendant  company,  if  any,  con- 
curring together,  if  you  find  they  did,  then  say 
how  much  the  amount  named  in  paragraph  10 
of  this  charge,  if  any  amount  is  named,  ^ould 
be  reasonably  diminished,  if  you  find  it  should 
by  reason  of  plaintiff's  negligence.  If  you  find 
he  was  negligent,  taking  into  consideration  the 
amount  of  negligence  attributable  to  said  plain- 
tiff, if  any,  and  diminishing  such  amount,  if 
any,  in  proportion  to  such  negligence  of  plain- 
tiff, if  any?    Answer:  Two-fifths." 

The  Jury  answered  the  following  Issues  re- 
quested by  plalnUff  and  submitted  by  the 
court: 

"At  the  request  of  the  plaintiff,  you  are  in- 
structed to  find  from  the  evidence  whether  or 
not  the  earning  capacity  of  the  plaintiff  has  been 
decreased  by  reason  of  his  injuries;  and  if  you 
find  that  his  earning  capacity  bad  been  decreas- 
ed thereby,  you  will  then  say  to  what  extent 
plaintiff's  earning  capacity  has  been  decreased 
by  reason  of  his  injuries.  Answer  this  as  a 
separate  question;  don't  get  it  mixed  up  with 
paragraph  10  of  the  general  charge.  Answer: 
Decreased  $S,000." 

The  Jury  also  answered  the  following  Is^ 
sues  submitted  by  the  defendant: 

"(1)  Was  the  plaintiff,  at  the  time  he  was  in- 
jured, a  fellow  servant  with  Bob  Kemp  in  the 
work  in  which  they  were  engaged?  Answer: 
Tes. 

"(2)  Was  Bob  Kemp  the  foreman  of  the  Dixie 
cream  mixer  machinery  at  the  time  of  the  injury 
to  plaintiff?     Answer:  Yes. 


I     "(S)  Did  Bob  Kemp,  at  the  time  of  the  in- 

I  jury  to  the  plaintiff,  nave  the  authoriQr  to  em- 
ploy and   discharge  employes  ?     Answer :  No. 

"(4)  Was  Bob  Kemp,  at  the  time  of  the  in- 
jury of  the  plaintiff,  in  charge  of  the  Dixie 
cream  machinery  as  foreman  under  the  direction 
of  P.  M.  Holland?    Answer:  Yes. 

"(5)  Did  Bob  Kemp,  at  the  time  of  plaintiff's 
injury,  direct  the  plaintiff  how  to  perform  the 
service  he  was  performing  at  such  time?  An- 
swer: No." 

I      We  thlnic  the  answer  of  the  jury  to  the 
fifteenth  issue,  to  the  effect  that  appellee's 
.  recovery  should  be  diminished  two-flfths  on 
account  of  his  own  negligence,  gave  a  rule  by 
which  the  court  could  ascertain  the  amount 
'  found  by  the  jury  and  for  which  judgment 
should  be  rendered.    If  the  act  of  the  Thirty- 
Third  Legislature  above  quoted  is  constitu- 
tional, which  at  the  time  of  the  Injury  was 
In  force,  the  fact  that  apjiellant  himself  was 
guilty  of  negligence  contributing  .to  his  In- 
Jury  would  not  defeat  a  recovery,  but  would 
;  diminish  his  damages  in  proportion  to  such 
[  contributory  negligence.    The  fact  the  laborer 
I  was  Injured  through  the  negligence  of  a  fel- 
low servant  or  that  he  bad  assumed  the  risk 
Is  not  a  defense  under  the  above  act.    We  are 
Inclined  to  believe  the  answers  of  the  Jury  to 
the  thirteenth  and  fourteenth  issues  do  not 
I  find  that  appellee  assumed  the  risk  from  the 
defective   belt     While   the  answer    to    the 
I  thirteenth  Issue  is  that  he  assumed  a  part  of 
;  the'  risk  of  the  Injuries  he  received,  the  an- 
'  swer  to  the  fourteenth  la  that  he  did.  not 
I  know  the  danger  he  was  Incurring  at  the  time 
;  he  got  hurt,  and  that  the  danger  was  not  so 
,  open  and  apparent  that  he  must  have  knoiwn 
'  of  such  danger  in  adjusting  the  belt    If  the 
'  issue  propounded  had  been  as  to  his  knowl- 
j  edge  of  the  defect  in  the  belt,  then  certainly 
'  there  wonld  have  been  no  uncertainty  in  the 
j  verdict    We  are  inclined  to  think  the  answer 
to  the  preceding  issues,  especially  the  eighth 
and  ninth,  to  the  effect  that  appellant  was 
I  negligent  in  fumlshtng  the  belt,  and  that 
such  defective  belt  and  negligence  on  the 
part  at  appellant  was  the  proximate  caose  of 
the  Injury,  renders  the  verdict  reasonably 
certain.    If  the  belt  was  too  short  and  this 
was  the  proximate  cause  of  the  injury,  its 
then  condition  was  the  danger  which  appellee 
did  not  know,  and  the  danger  therefrom  was 
not  then  open  and  obvious  to  him,  and  if  ap- 
pellee did  not  so  know  or  was  not  charged 
with  such  knowledge,  he  did  not  assume  the 
risk.    The  Jury  clearly  found  that  the  dam- 
ages sustained  by  appellee  should  be  dlniln 
ished  two-flfths,  chargeable  to  appellee's  neg- 
ligence,   which   would,    under    the    law,    di- 
minish his  recovery  to  the  amount  for  which 
the  Judgment  should  be  rendered.    We  think 
the  verdict  sufficiently  ootain  to  sostaiu  a 
Judgment 

[11]  The  fourth  and  fifth  assignments  ar« 
presented  together.  The  fourth  complains  at 
the  action  of  the  court  in  granting  appellee's 
motion  to  render  Judgment  for  |7,200,  be- 
cause excessive,  and  because  the  flndiOK  of 
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tbe  Joiy  aatboii2!ed  a  Judgment  only  for  Om 
stun  of  $4,200. 

The  fifth  assignment  complains  at  tbe  ac- 
tion of  tbe  court  in  refusing  appellant's  mo- 
tion for  judgment  only  for  tbe  sum  of  $4,200, 
because  tbere  were  no  pleadings  or  evidence 
to  support  a  sum  in  addition  to  that  amount. 
These  assignments  are  objected  to  because 
grouped.  We  think  they  relate  to  the  same 
question,  and  may  be  considered  together. 
Tbe  first  proposition  la  largely  in  the  nature 
of  a  statement,  but  is  perhaps  sufilclently  ex- 
plic-it  to  present  the  issue.  We  think  the 
Judgment  should  have  been  rendered  for  $4,- 
200,  under  tbe  findings  of  the  Jury,  and  the 
assignment  In  that  respect  will  be  sustained, 
for  the.  reasons  hereinafter  presented  under 
assignments  8,  9,  and  10. 

[1 2]  The  second  proposition  Is  to  the  effect 
that  the  findings  of  the  jury  In  answer  to 
tbe  issue  requested  by  the  plaintiff  was  not 
signed  by  tbe  Jury.  This  proposition  is  not 
germane  to  either  of  the  above  assignments. 
The  third  proposition  is  to  the  effect  that, 
since  appellant  pleaded  contributory  negli- 
gence, assumed  risk,  and  fellow  servant,  and 
there  was  no  denial  by  supplemental  petition, 
that  this  plea  should  have  been  taken  as 
confessed.  This  proposition  is  not  relevant 
or  included  In  either  of  the  assignments. 

[13]  Tbe  sixth  and  seventh  assignments 
are  not  projMsltions  within  themselves,  and 
are  followed  by  no  propositions,  but  refer  to 
propositions  under  tbe  second  assignment 
The  propositions  there  considered  are  not  in 
any  wise  germane  to  these  assignments. 

[14]  The  eighth,  ninth,  and  tenth  assign- 
ments are  presented  together.  Appellee  urges 
the  same  objections  to  the  manner  of  briefing 
them.  The  eighth  assignment  is,  in  effect, 
that  plaintiff  failed  to  plead  as  an  element  of 
damages  by  reason  of  diminished  earning 
capacity,  and,  there  being  no  evidence  there- 
on, plaintiff  was  not  entitled  to  recover  any 
sum  therefor,  and  that  the  Judgment  Is  there- 
fore excessive  in  the  sum  of  $3,000. 

The  ninth  assignment  is  substantially  that 
the  Judgment  should  not  have  been  rendered 
for  $7,200,  but,  if  for  anything,  not  to  exceed 
$4,200,  becanse  the  pleadings,  evidence,  and 
the  findings  of  the  jury  did  not  authorize  the 
same,  and  that  the  judgment  is  excesidve  in 
the  sum  of  $3,000,  and  Is  a  double  recovery 
against  defendant 

The  tenth  assignment  is  because  the  find- 
ings at  the  jury  show  upon  their  face  that 
they  did  not  Intend  to  find  for  plaintiff  in  any 
sum  to  exceed  $4,200,  and  that  tbe  Judgment 
for  the  sum  of  $7,200  Is  $3,000  tn  excess  of 
what  tbe  Jury  expected  and  intended  to  re- 
turn In  favor  of  tbe  plaintiff.  We  believe  the 
qoesttons  presented  by  the  assignments  are 
so  related  that  they  may  be  considered  under 
one  assignment  The  first  and  second  propo- 
sitions are  not  in  accordance  with  the  rules. 

[11]  The  third  proposition  is  to  the  effect 
that  wben  the  jury  awarded  damages  for  all 
pbyslcal  injuries  sustained  by  him,  taking  in- 


to consideration  the  permanency  thereof,  ancii 
damages  would  indude  any  diminished  ca- 
pacity to  earn  mon^  by  reason  of  such  In- 
juries. It  will  be  observed  that  the  tenth 
issue  submitted  for  the  flndhig  of  the  Jury  is: 
"What  Bom  of  money.  If  now  paid,  would 
compensate  plaintiff  for  such  injuries  as  he  re- 
ceived in  the  loss  of  his  arm,  etc?  And  in  an- 
swering this  question  you  may  take  into  c6n- 
aideration  the  physical  and  mental  pain,  if 
any,  suffered  by  plaintiff  because  of  his  mjuries, 
and  whether  or  not,  and  to  what  extent,  tbe 
Lnjuries  are  permanent,  if  you  find  they  are." 

The  jury  answered:     "$7,000." 

At  the  request  of  tbe  plaintiff  tbe  court 
submitted  the  issues: 

"Tou  are  instructed  to  fin|^  from  the  evidence 
whether  or  not  the  earning  capacity  of  the  plain- 
tiff has  been  decreased  by  reason  of  his  injuries, 
and  if  yon  find,  etc.,  you  will  state  to  what 
extent,  etc  Answer  this  as  a  separate  quee- 
tion ;  don't  get  it  mixed  up  with  paragxaph  10 
of  the  general  charge." 

The  jury  answered:  "Decreased  $5,000." 
We  are  inclined  to  believe  tbe  tenth  instruc- 
tion Included  a  consideration  of  diminished 
capacity  to  earn  money  In  the  future.  "Tbe 
decreased  capacity  to  labor  and  earn  money 
would  necessarily  be  a  result  of  the  impair- 
ment of  physical  and  mental  healtb."  Bail- 
way  Co.  V.  Butcher,  98  Tex.  462,  84  8.  W. 
1052;  ORaUway  Co.  ▼.  Siplth.  63  S.  W.  1064- 
1067 ;  By.  Co.  v.  Bock,  88  Tex.  310,  31  S.  W. 
500. 

[11-18]  We  do  not  think  tbe  precautionary 
admonition,  added  to  plaintlfl's  requested  is- 
sue, sufficient  to  direct  a  finding  on  the  dam- 
ages sustained  for  permanent  physical  and 
mental  injuries  and  diminished  capacity  to 
labor  and  earn  money  as  constituting  one 
Item,  but  in  fact  it  is  a  direction  to  consid- 
er them  separately.  Ttils  would  reverse  the 
Case,  tf  the  appellant  had  excepted  to  the 
charge  on  the  ground  that  it  authorized,  a 
double  recovery.  The  exceptions  presented 
to  this  charge  in  the  trial  court  are:  "It  is 
not  the  law;  tbere  Is  no  pleading  and  no 
evidence  to  support  tbe  issue."  This  Is  not 
an  objection  that  it  permitted  a  double  re- 
covery. It  has  long  been  the  rule  that  objec- 
tions to  evidence  wtiicb  were  not  made  in 
the  trial  court  will  be  considered  as  waived. 
Hill  V.  Baylor,  23  Tex.  261;  Pool  v.  Wede- 
meyer,  56  Tex.  287-300.  We  see  no  good  rea- 
son why  the  same  rule  should  not  be  ap- 
plied to  exceptions  taken  to  tbe  court's 
charge.  If  the  exception  was  not  made  In  the 
trial  court  that  the  diarge  authorized  a 
double  recovery,  it  should  be  regarded  as 
waived  under  tbe  law  as  amended,  with  ref- 
erence to  charges,  by  the  Tbirty-Tbird  Legis- 
lature (chapter  59,  p.  113),  and  the  previous 
holdings  of  this  court  We  think  the  appel- 
lant should  be  held  to  have  waived  the  ex- 
ception here  presented;  but,  as  above  sug- 
gested, under  assignments  4  and  3,  the  Judg- 
ment should  have  been  rendered  for  three- 
fifths  of  $7,000.  This  amount  under  issues 
10  and  15,  clearly  Include  tbe  Issue  request- 
ed by  tbe  plaintiff,  appellee  herein.     Q^e 
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findings  of  the  Jury  are  not  Inconsistent  with 
each  other.  One  included  dimloished  capaci- 
ty to  earn  money  by  reason  of  physical,  men- 
tal, and  permanent  Injnry,  and  also  physical 
and  mental  suffering,  which  the  jnry  found 
had  damaged  appellee  in  the  sum  of  $7,000. 
Under  the  issne  requested  by  appellee,  they 
found  his  damage  by  reason  of  diminished 
capacity  alone  to  be  $5,000.  By  this  method 
the  jury  itemized  the  damages. 

[1 9]  The  fourth  proposition  Is  substaatially 
that  the  appellee  did  not  plead  bis  earning 
capacity,  and  there  was  no  evidence  thereof, 
and  that  the  findings  of  the  jnry  thereon  are 
without  pleading  or  evidence.  The  physical 
and  mental  condition  of  appellee,  as  alleged 
and  proven,  would  necessarily  result  In  the 
loss  of  his  earning  capacity,  as  above  stated 
by  us.  The  diminished  capacity  of  appellee 
to  labor  or  earn  money  may  be  Inferred  from 
the  nature  and  character  of  the  injuries  sus- 
tained, and  may  be  ascertained  by  the  jury 
from  their  common  knowledge  of  men.  Rail- 
way Co.  v.  Vance,  41  S.  W.  167-170. 

The  eleventh  assignment  will  be  overruled. 
While  we  do  not  approve  of  the  form  of  the 
judgment,  it  is,  we  think,  a  final  judgment, 
and  will  sustain  an  execution  for  the  amonnt 
adjudged. 

[20]  The  twelfth,  thirteenth,  and  four^ 
teenth  assignments  complain  at  the  action  of 
the  court  in  admitting  the  testimony  of  Mrs. 
£aiis  Kennedy,  J.  A.  Presley,  and  Silas  Wood, 
as  to  certain  evidence  relative  to  the  appel- 
lee's mind  after  the  injury.  The  propositionB 
presented  are  that  the  statements  of  the  con- 
dition of  the  appellee's  mind  was  the  opinion 
of  nonexpert  witnesses,  and  no  sufficient  facts 
were  given  upon  which  to  base  the  same,  etc. 
Mrs.  Kennedy  testified: 

"Since  his  injury  I  have  noticed  a  changed 
condition  of  bia  ability  to  remember  things  and 
talk  connectedly.  He  cannot  hold  a  conversa- 
tion very  long.  He  will  talk,  and  then  will  go 
off  on  something  else.  I  noticed  that  in  his 
conversation  on  the  first  Sunday  be  came  home." 

Mrs.  Kennedy  Is  the  mother  of  appellee. 
This  we  do  not  think  an  opinion  as  to  the 
mental  condition  of  appellee.  It  Is  simply 
a  statement  of  facts  observed  by  her. 

Presley,  with  whom  appellee  had  worked 
before  the  injury,  testified: 

"1  have  had  more  talk  with  him  since  the  In- 
jury than  I  ever  did  before,  bat  I  never  noticed 
his  talk  scatter  before.  It  don't  seem  that  he 
can  stay  on  a  conversation  now  very  long,  and  I 
didn't  notice  anything  of  the  kind  before.  If  he 
was  that  way  before,  I  did  not  notice  it." 

Silas  Wood  testified  to  his  acquaintance 
with  appellee  before  and  after  the  injury,  and 
testified,  in  substance,  that  appellee  was  not 
in  the  same  condition  of  mind  or  had  the 
same  mind  he  had  before  the  Injury.  The 
court  sustained  the  objection  of  appellant  to 
this  evidence,  but,  upon  assurance  of  counsel 
to  follow  It  up,  the  court  permitted  the  exam- 
ination to  proceed.    The  witness  then  stated: 

"I  notice  in  talking  with  him  since  that  acci- 
dent that  he  seems  to  forget  things  that  be 
states,  and  recites  them  in  a  way  I  never  noticed 


before.    Before  that  tlm*  Us  eonvenatfon  was 

methodical,  and  now  he  will  talk  along  and 
change  off  on  something  else,  and  maybe  drop 
back  and  reverse  what  he  has  been  saying." 

We  do  not  understand  from  this  testimony 
that  the  witnesses  were  testifying  that,  in 
their  opinion,  the  mind  of  the  appellee  was 
weak,  or  that  he  was  mentally  unbalanced, 
or  that  he  was  Insane,  but  they  simply  relat- 
ed the  facts  which  had  fallen  under  their 
observation.  The  jury  from  these  facts  were 
left  to  draw  their  own  conclusions.  The  as- 
signments are  overruled. 

[21,22]  The  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  nineteenth,  and  twentieth 
assignments  are  grouped  and  relate  to  the 
testimony  of  several  witnesses,  the  substance 
of  which  may  be  stated  to  be  that  they  testi- 
fied as  to  the  length  of  the  elevator  shaft 
and  bow  It  was  placed  and  braced  in  the 
elevator,  and  that.  If  the  belt  was  too  short 
and  too  tight,  it  would  spring  the  shaft  so 
as  to  throw  the  belt  off  of  the  pulley.  The 
appellant  objected  to  this  testimony  on  the 
ground  that  there  were  no  allegations  In  the 
petition  that  the  brace  to  the  pulley  or  shaft 
was  the  cause  of  the  accident,  and  that  it 
was  Irrelevant,  immaterial,  and  prejudicial 
to  the  defendant's  rights.  The  plaintiff  in 
bis  original  petition,  after  describing  tbe 
length  of  tbe  elevator  shaft,  tbe  position  of 
tbe  pulleys  thereon,  and  its  position  with 
reference  to  another  shaft  in  the  same  build- 
ing, allege  generally  that  bis  Injuries  were 
caused  by  the  carelessness  and  negligence 
of  the  defendant  in  falling  to  provide  a 
reasonably  safe  place  to  work  and  reason- 
ably safe  appliances  with  which  to  do  tbe 
work,  in  this:  That  the  belt  which  he  was 
attempting  to  pat  on  tbe  pulley  at  the  time 
of  his  injuries  was  from  1^  to  2  inches  too 
short,  and  alleging  negligence  on  the  pai-t 
of  appellant  In  failing  to  furnish  a  proper 
belt,  etc.  We  do  not  understand  the  evidence 
in  this  case  to  have  been  offered  or  admitted 
for  the  purpose  of  proving  uegUgeuoe  on  the 
part  of  appellant  with  reference  to  bracing 
tbe  elevator  shaft  or  with  reference  to  the 
manner  in  which  the  pulley  was  placed  on 
the  shaft.  The  purpose  appears  to  have 
been  to  show  that  the  belt,  if  too  short,  or 
too  tight,  would  spring  the  shaft,  and  cause 
the  pulley  thereon  to  turn  in  such  way  that 
it  would  tlirow  the  belt  therefrom.  If  tbe 
appellee  had  sought  to  prove  negligence  on 
the  ground  of  failure  to  properly  brace  tbe 
shaft  or  pulleys,  and  sought  to  show  negU- 
gence  on  tbe  part  of  tbe  appellant  Id  that 
particular,  we  do  not  tbiiUc  tbe  testimony  un- 
der tbe  pleadings  would  be  admissible;  bat, 
for  tbe  purpose  of  showing  that  the  belt, 
it  too  short,  would  be  thrown  from  the  pal- 
ley,  we  tliink  the  facts  which  showed  the 
condition  and  tbe  probability  <^  such  an  oc- 
currence were  admissible;  but,  U  not  ad- 
missible under  tbe  pleadings  In  this  case. 
there  was  no  error  or  Injury  resnlting  there- 
from, for  tbe  reason  that  tbe  court  ool;  sob- 
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mitted  as  to  negllgenoe  whether  or  not  the 
belt  was  too  short,  and  therefore  In  a  de- 
fective condition.  Where  testimony  Is  li^ 
relevant  and  Immaterial,  or  not  supported 
b7  the  pleadings,  If  not  snbmltted  by  the 
coart's  cliarge,  as  a  rule,  it  will  not  work  a 
reversal  of  the  case.  Higby  v.  Kirkaey,  163 
S.  W.  316.  The  above  assignments  are  over- 
mled. 

[23, 24]  The  twenty-first  and  twenty-second 
assignments  of  error  are  grouped,  and  relate 
to  the  admission  of  testimony  by  the  appellee 
that  he  was  injured  in  the  small  of  his 
back,  and.  the  testimony  cA  3.  A.  Presley 
that  appellee  had  an  Injury  on  the  back  of 
his  head.  The  testimony  of  the  appellee 
vras  expressly  withdrawn  from  the  Jury. 
Presley  bad  stated  when  the  plaintiff  was 
taken  to  the  sanitarium  he  had  seen  wounds 
on  the  plaintiff,  and  among  other  wounds 
which  he  described  was  one  on  the  back  of 
his  head.  Ordinarily,  a  party  cannot  prove 
injuries  other  than  those  alleged  in  the  peti- 
tion; but,  under  the  facts  alleged  In  this 
case  as  to  the  manner  in  which  the  injury 
occurred  and  the  injuries  to  the  right  side, 
head,  etc.,  we  are  unable  to  see  any  Injury 
that  did  or  could  have  resulted  to  the  ap- 
pellant by  reason  of  this  statement  of  Pres- 
ley; and  the  statement  of  the  appellee  him- 
self, having  been  withdrawn  from  the  coi- 
sideration  of  the  jury,  would  certainly  not 
prejudice  appellant.  We  overrule  this  as- 
signment 

[2S]  The  twenty-third  assignment  is  to  the 
testimony  of  the  appellee,  Tolbert,  where  he 
stated:  "We  changed  our  places,  and  we 
got  In  the  best  position  we  could  at  the 
places  to  put  on  the  belt  I  used  the  best 
care  to  my  knowledge  that  I  could."  The 
objection  was  that  this  was  a  conclusion  of 
the  witness  as  to  whether  or  not  they  got 
in  the  best  position  they  could,  and  whether 
the  plaintiff  used  the  best  care  to  his  knowl- 
edge. We  see  no  injury  to  appellant  by  the 
admission  of  this  testimony.  The  Jury 
found  that  the  appellee  was  guilty  of  con- 
tributory negligence,  and  evidenced  the  fact 
that  they  did  not  consider  this  statement 
of  the  appellee  that  he  used  his  best  care, 
etc.    This  assignment  is  overruled. 

[21]  The  twenty-fourth  assignment  of  er- 
ror is  to  the  effect  that  the  court  erred  in 
permitting  the  exhibition  to  the  Jury  of  the 
shoes  which  he  had  on  at  the  time  of  the 
injury.  The  evidence  shows  the  shoes  were 
in  the  same  condition  at  the  time  they  were 
exhibited  that  they  were  In  shortly  after 
the  injury.  We  think  the  testimony  was  ad- 
missible under  the  circumstances  of  this 
case,  and  that  no  injury  resulted. 


[27]  The  twenty-flfth  and  twenty-sixth  as- 
signments of  error  relate  to  the  wages  that 
the  appellee  received  and  his  knowledge  or 
ability  to  flee  on  an  engine,  etc.  The  objec- 
tions are  that  the  pleadings  did  not  authorize 
the  introduction  of  such  testimony.  We  over- 
rule the  assignment,  and  hold  the  testimony 
was  admissible. 

We  think  no  error  is  shown  by  the  twenty- 
seventh  assignment  of  error,  with  reference 
to  what  the  appellee  testified  in  regard  to 
signing  a  certain  statement  procured  from 
him  shortly  after  the  accident  by  the  appel- 
lant company;  and,  in  explaining  why  he 
signed  the  instrument,  he  stated  he  did  not 
think  the  defendant  company  would  have 
him  sign  anything  that  was  not  at  all  right, 
etc.  This  testimony  was  possibly  admissible 
to  explain  the  intent  that  he  had  at  the 
time  of  signing  the  instrument  in  question. 
We  think  there  is  no  serious  injury  done  ap- 
pellee or  reversible  error  in  admitting  it 

[2t]  By  the  twenty-eighth  assignment  ob- 
jection was  made  to  the  testimony  of  Bob 
Kemp  and  other  witnesses,  which,  in  effect, 
is  that  efforts  had  been  made  after  the 
accident  in  question  to  put  on  the  same  belt 
on  the  same  pulley,  and  that  it  came  off. 
The  objection  urged  by  appellant  as  to  what 
might  have  been  done  since  the  injury  Is 
irrelevant  and  Immaterial  and  prejudicial 
to  the  rights  of  the  appellant,  and  that  there ' 
is  no  proper  predicate  laid.  We  think,  under 
the  circumstances,  the  testimony  was  ad- 
missible as  bearing  upon  the  question  of  ap- 
pellant's negligence  in  regard  to  the  belt; 
it  may  be  slight,  but  it  is  admissible,  we 
think,  under  the  circumstances.  Railway  Co. 
V.  Donaldson,  73  Tex.  124,  11  S.  W.  163; 
BaUway  Co.  v.  Woolridge,  63  S.  W.  905. 

In  considering  this  case  we  have  been 
compelled,  over  appellee's  objections  to  the 
brief,  to  Investigate  the  authorities  with  ref- 
erence to  briefing,  which  has  taken  more 
time  than  ui)on  the  main  questions  at  issue 
on  the  appeal.  The  brief  is  subject  to  the 
criticisms  offered  in  many  Instances,  and  we 
believe  we  would  have  been  justified  in  dis- 
regarding some  of  the  assiguments,  propo- 
sitions, and  statements,  but  we  concluded  It 
would  be  better  to  consider  the  case  upon  the 
brief  presented.  If  counsel,  in  briefing  their 
cases,  would  observe  and  follow  the  rules 
more  closely,  they  would  save  the  court  time 
and  trouble  in  investigating  various  objec- 
tions that  are  urged  to  briefs  improperly 
prepared  under  the  rules. 

In  this  case  the  Judgment  of  the  lower 
court  will  be  reformed,  and  rendered  for  the 
sum  of  14,200,  and,  as  reformed,  the  judg- 
ment will  be  affirmed,  at  the  cost  of  appel- 
lee. 
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PECOS  &  N.  T.  ET.  CO.  et  ai  v.  GEONDY 
et  al.     (No.  678.) 

(Court  of  Civn  Appeals  of  Texas.     Amarillo. 

Not.  21,  1914.    Bemittltur  filed 

Nov.  24,  1014.) 

1.   TKIAX     (I    279»)  —  INBTBUOTIOKS  —  OBJEC- 
TIONS. 

The  objection,  "falling  to  charge  •  •  ♦ 
correctly  the  measure  of  damages  •  •  •  the 
measure  as  to  difference  in  market  and  actual 
value."  to  the  court's  charge  that,  if  it  be  found 
part  of  the  goods  were  dalnaged  as  alleged,  the 
jury  will  find  such  damages  as  were  incurred 
through  the  carrier's  negligence,  is  insufficient  to 
show  the  trial  court  wherein  was  the  error  as  re- 
quired by  Eev.  St.  1911,  art.  1971,  aa  amended  by 
Acta  33d  Leg.  c.  59  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  1971). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  690;   Dec.  Dig.  !  279.*] 

.2.  Damaoes  (S  105*)  — Lobs  or  Secondhaitd 

OooDB — Evidence. 

The  owner  of  clothing  and  household  goods, 
which  had  been  used  by  him,  and  so  were  sec- 
ondhand, may,  in  the  action  for  their  loss  by  a 
carrier,  testify  to  their  value,  the  loss  to  him 
in  money,  and  not  what  they  would  sell  for 
in  any  market  being  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  266-271;    Dec.  Dig.  {  105.*] 

3.  Evidence  (|  501*)— Valub— Qualification 
OF  Witness. 

To  qualify  the  owner  to  testify  to  the  value 
of  his  wearing  apparel  and  household  goods, 
lost  by  defendant,  he  need  not  state  their  cost 
and  the  period  of  their  use  and  their  condition. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  2292-2305;    Dec.  Dig.  8  501. •] 

4.  Cabbiebs  ($  105*)— Delat  in  Tbanspobta- 
TioN— Special  Dauaoes. 

The  carrier  not  being  apprised  that  any 
such  special  damages  would  ensue  from  delay 
in  transporting  a  car  of  household  goods,  recov- 
ery cannot  be  had  for  board  bills  and  room  rent 
paid  by  the  owner  while  awaiting  their  arrival. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  451-458;   Dec  Dig.  «  105.*] 

5.  Cabbiebs  (§  105*)— Delay  of  Tbanbforta- 

TIC  N— Dam  A  GES. 

The  measure  of  damages  for  delay  of  a  car- 
rier in  transporting  household  goods  is  the  rea- 
sonable value  of  their  use  to  the  owner  during 
the  delay. 

[Ed.  Note.— For  other  cases,  see  Carriara, 
Cent.  Dig.  |i  461-458;   Dec.  Dig.  {  105.*] 

Appeal  from  Eandall  County  Court;  0.  B. 
Coss,  Judge. 

Action  by  J.  A.  Grundy  and  another 
against  the  Pecos  &  Northern  Texas  Eail- 
way  Company  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed 
on  condition  of  remittitur. 

Terry,  Cavln  &  Mills,  of  Galveston,  N.  H. 
Lasslter,  of  Ft  Worth,  and  Madden,  Trulove 
&  Kimbrough  and  H.  C.  Pipkin,  all  of  Ama- 
rillo, for  appellants.  B.  Frank  Buie  and 
Bector  L.  Lester,  both  of  Canyon,  for  ap- 
pellees. 

HENDEICKS,  J.  The  appellees,  J.  A. 
Grundy  and  L.  T.  Da  Vault,  sued  the  Pecos 
&  Northern  Texas  Ballway  Company  and  the 
Chicago,  Bock  Island  &  Gulf  Ballway  Com-, 


pany,  in  the  county  oonrt  of  Randall  coun- 
ty, Tex.,  for  damages  with  reference  to  a 
shipment  Of  a  car  of  household  goods  from 
McLean,  Ter.,  to  Canyon,  Tex.,  claiming 
damages  for  the  loss  of  some  ot  the  goods 
and  for  difference  in  value  as  to  others,  as 
well  as  specific  damages  for  the  detention 
of  the  use  of  the  goods  on  account  of  un- 
reasonable delay.  Upon  a  trial  to  a  Jury 
the  appellees  recovered  a  verdict  for  ^75. 

[1]  The  appellants  complain  of  the  fifth 
paragraph  of  the  court's  charge  to  the  Jury, 
which  was  to  the  effect  tiutt,  it.  the  Jury  found 
that  a  "part  of  the  goods  were  damaged, 
as  alleged  by  plaintiffs,  •  •  •  "  the  Jury 
were  to  find  such  damages  as  they  may  find 
were  incurred  on  account  of  the  negligence 
of  the  carrier.  The  objection  to  this  charge 
was  that  the  court  erred  "in  failing  to  cliarge 
the  Jury  correctly  the  measure  of  the  plain- 
tiffs' damage  by  reason  of  the  alleged  damage 
to  said  goods,  the  measure  as  to  dlfferenoe 
in  market  and  actual  value." 

We  take  it  that  the  purpose  of  the  act  of 
the  Thirty-Third  Legislature  with  reference 
to  the  presentation  of  objections  to  the 
court's  charge  before  the  same  is  read  to  the 
Jury  (article  1971)  is  to  correct  the  court's 
error — to  lead  the  court  to  the  truth  of  the 
law — ^and  places  the  burden  upon  the  party 
making  the  objections  to  show  the  court 
wherein  the  error  exists.    Appellants  say: 

"It  la  true  that  their  abjection  *  *  •  did 
not  particularly  specify  that  the  measure  of 
damages  to  certain  of  the  goods  was  the  differ- 
ence in  the  actual  value  of  the  goods  'just  prior 
to  and  just  subsequent  to  the  alleged  damage'; 
but  *  *  *  submit  that  by  said  objection 
they  did  suggest  to  the  court  the  cor- 


•        •        • 

rect  basis  of  plaintrfs'   measure  of  damages.' 


Appellants  did  not  submit  any  special 
charge  embodying  a  correct  rule  as  to  the 
measure  of  damages.  In  cases  of  this  pe- 
culiar character,  under  our  interpretation 
of  the  statute,  the  same  having  been  passed 
for  the  purpose  of  preventing  reversals,  un- 
less the  court  is  informed  of  his  error.  In 
the  condition  of  this  objection,  and  the  rec- 
ord, it  was  not  error  to  overrule  the  same. 
See  Memphis  Cotton  Oil  (3o.  v.  Tolbert,  171 
S.  W.  309,  decided  November  7,  1914,  not  yet 
officially  reported. 

[2,  3]  Under  the  fifth  assignment  of  error 
the  biU  of  exception  shows  that  Da  Vault, 
one  of  the  owners  of  a  part  of  the  property, 
testified  as  to  the  worth  and  value  of  a  part 
of  the  personal  property,  consisting  of  cloth- 
ing, culinary  articles,  household  parapherna- 
lia, etc.,  stating  the  same  item  by  item.  The 
defendants  objected  to  the  witness  "stating 
what  said  items  were  worth,  because  said 
questions  and  answers  called  for  the  opin- 
ion and  conclusion  of  the  witness  as  to  said 
values,  and  the  witness  was  not  properly 
qualified  to  state  them,  and  that  this  was 
not  the  proper  method  of  proving  the  value 
of  said  articles,  or  the  proper  measure   of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  K«y-No.  Series  &  Rsp'r  Indexes 
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damages  for  the  loes  tbereof * — quoting  from 
said  bill  ot  exceptions. 

The  piftlntlff  and  witness  was  testifying 
to  the  value  of  the  goods  whlcb  bad  been 
lost  by  the  carriers.  The  measure  of  dam- 
ages referable  to  the  destruction  or  loss  of 
this  character  of  property,  as  annoanced  by 
Chief  Justice  Willie,  in  the  leading  case  of 
Hallway  Co.  v.  Nicholson,  61  Tex.  550,  is 
commented  upon  as  follows: 

"  •  •  •  The  loBt  articles  seem  to  be  of  such 
I  character — namely,  secondhand  clothing,  books, 
and  table  furniture  which  bad  been  used  by  the 
plaintiff— that  they  could  not  be  said  to  have  to 
him  a  value  at  one  place  different  from  what 
they  possessed  at  another.  He  could  hardly 
have  supplied  himself  in  the  market  with  goods 
in  the  same  condition  and  so  exactly  suited  to 
his  purposes  as  were  those  of  which  he  had  l>een 
deprived.  As  compensation  for  the  actual  loss 
is  the  fundamental  principle  upon  which  this 
measure  of  damage  rests,  it  would  seem  that 
the  value  of  such  goods  to  their  owner  would 
furnish  the  proper  rule  upon  which  he  should 
recover;  not  any  fanciful  price  that  he  might 
for  special  reasons  place  upon  them,  nOr,  on 
the  other  hand,  the  amount  for  which  he  could 
sell  them  to  others,  but  the  actual  loss  in  mon- 
ey he  would  sustain  by  being  deprived  of  arti- 
cles so  specially  adapted  to  the  use  of  himself 
and  his  family." 

The  Supreme  Court,  In  the  case  of  Mis- 
souri Pacific  Railway  Co.  v.  Colquitt,  9  S. 
W.  604  (not  in  State  Reports),  speaking 
through  Chief  Justice  Staytou,  reiterated 
^nd  reaffirmed  the  same  rule.  If  the  value 
to  the  owner  is  the  true  rule,  without  any 
fandfnl  consideration  entering  into  same, 
and  from  which  criterion  we  are  to  deduce 
the  mle  of  actnal  valne,  and  not  market 
value,  we  do  not  beUeve  that  the  court  com- 
mitted positive  error  In  permitting  the  testi- 
mony. In  reading  the  decisions  further 
with  reference  to  the  particular  character  of 
>  goods,  we  find  that,  though  there  may  be  a 
"secondhand"  market  for  secondhand  goods 
at  destination,  tlie  secondhand  price  is  so 
depredated,  compared  to  the  actual  or  in- 
trinsic valne  to  the  owner,  that  it  Is  not 
jnst  compensation  for  the  actual  loss ;  hence 
a  "secondhand  market"  is  an  unjust  rule. 
See  P.  &  N.  T.  Ry.  v.  Porter,  156  S.  W.  267. 
The  Supreme  Court  of  New  York,  In  the 
case  of  Fairfax  v.  Railway,  73  N.  Y.  167,  29 
Am.  Rep.  119,  in  speaking  of  wearing  apparel, 
said: 

"It  would  sell  bnt  for  little,  if  you  put  into 
marlcet  to  be  sold  for  secondhand  clothing,  and 
it  wonid  be  a  wholly  inadequate  and  unjust 
rule  of  compensation  to  give  plaintiff,  in  such  a 
case,  the  value  of  the  clothing  thus  ascertained. 
The  rule  must  be  the  value  of  the  clothing  for 
nse  by  the  plaintiff." 

The  Supreme  Court  of  Kentucky,  following 
onr  courts,  also  quoting  from  the  New  York 
case,  sapra,  further  says: 

"No  two  sets  of  secondhand  effects  of  this 
kind  are  the  same  in  condition;  and  therefore 
no  standard  of  market  value  exists."  Rail- 
way Co.  V.  MiUer,  162  S.  W.  76. 

Wigmore  (volume  1,  {  716),  in  speaking 
upon  kindred  subjects  and  with  reference  to 
personal  services  principally,  says: 


"Here  the  general  test  that  any  one  familiar 
with  the  values  in  question  may  testify  is  liber- 
ally applied,  and  with  few  attempts  to  lay  down 
detailed  minor  tests." 

And,  continalng,  said: 

"The  owner  of  an  article  [italics  his],  whether 
he  is  generally  familiar  with  such  values  or  not, 
ought  certainly  to  be  allowed  to  estimate  its 
worth;  the  weight  of  his  testimony  (which  often 
would  be  trifling)  may  be  left  to  the  jury ;  and 
courts  have  usually  made  no  objection  to  this 
policy." 

See  note  2  and  the  numerous  cases  cited 
by  the  author.  The  author  is  also  comment- 
ing upon  household  goods. 

Cbamberlayne,  in  his  work  on  Bvldence, 
(volume  3,  S  2127),  says: 

"  *  •  •  An  ordinary  observer  may  proper- 
ly estimate  the  value  of  familiar  articles  of  per- 
sonal property.  So,  generally,  a  designation 
may  properly  cover  household  furniture  of  any 
ordinary  description,  new  or  secondhand,  •  *  * 
wearing  apparel  and  the  like.  It  wonld  proba- 
bly include  stable  equipment,  such  as  carriages, 
horses,  or  barn  fixtures." 

In  reading  the  numerous  authorities  and 
copious  annotations  in  the  notes  relevant  to 
the  general  text  of  the  writers  mentioned 
some  of  the  authorities  bear  out  the  mle  in- 
dicated and  some  of  feeble  importance  sus- 
.taining  the  particular  principle.  It  Is  neces- 
sarily true,  as  elements  entering  into  the  con- 
sideration affecting  the  value  to  the  owner, 
that  the.  cost  of  the  articles,  the  period  of 
their  use,  and  tbelr  condition,  with  other  \fet- 
tlnent  data,  as  would  enable  the  Jury  to  ar- 
rive at  a  fair  valuation,  is  Important  testi- 
mony; but  we  are  unable  to  find  any  well- 
considered  case,  as  to  the  peculiar  property 
Involved  here,  that  the  owner  of  the  goods, 
as  a  witness,  is  required  to  state  the  elements 
mentioned  as  a  precedent  qualification  to 
testify  to  the  value.  Tbese  goods  were  lost 
by  the  carrier  and  no  witness  produced  by 
it  as  to  the  value  of  the  property;  neither 
does  the  record  show  any  cross-examination 
by  defendants  of  the  witness  attempting  to 
ascertain  the  cost  of  said  articles,  the  extent 
of  their  use,  the  Idnd  and  character  of  the 
same,  or  as  to  the  condition  of  the  goods  at 
any  time,  bnt  rely  solely  upon  the  general 
objections  enumerated  in  the  bill.  If  the 
value  In  this  Instance  is  at  aU  fanciful,  or  if 
the  ingredients  of  cost,  the  extent  of  the  use 
of  the  property,  the  condition  of  same  at 
the  time  of  the  loss  would  have  indicated  to . 
the  Jury  that  the  value  placed  upon  the  same 
by  the  owner  was  Improper,  we  believe.  In 
this  character  of  case,  it  Is  the  duty  of  the 
defendants  to  eUclt  it  If  neither  market 
value,  nor  secondhand  value,  nor  the  price 
for  which  he  could  sell  the  goods  to  others 
is  a  criterion  for  the  compensation  to  the 
owner,  but  the  value  to  him  is  the  standard, 
from  this  uuderl}'ing  principle  it  seems  to  us 
that  the  owner  of  the  goods  could  testify  to 
the  value,  weak  as  it  may  be. 

The  case  of  Seyfarth  v.  Railway  Co.,  52 
Mo.  450,  involved  the  testimony  of  husband 
and   wife  as  to  the  value  of  goods  of  a 
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kindred  character,  as  in  this  record,  and  the 
Supreme  Orart  of  Missouri  said: 

"The  subject  of  inquiry  was  not  one  to  which 
the  doctrine  in  reference  to  experts  applied: 
and  it  cannot  be  questioned  that  the  opinion  of 
this  witness  as  to  the  value  of  the  articles  was 
clearly  admissible  under  the  circumstances. 
The  evidence  being  competent,  the  plaintiff  was 
not  obliged  to  restrict  the  examination  to  the 
value  of  each  article,  and  in  that  way  arrive 
at  the  total  value;  nor  was  it  inctimbent  on  him 
to  show  the  process  by  which  the  conclusion  of 
the  witness  was  reached." 

The  Supreme  Court  of  Nebraska  said,  In 
the  cause  of  Western  Home  Insurance  Co. 
V.  Richardson,  40  Neb.  10,  58  N.  W.  600: 

"  *  ♦  *  We  think  it  was  competent  for  the 
witness  (in  this  instance  the  owner  of  the 
goods)  to  state  the  value  of  the  stock  in  the 
store.  Such  evidence  was  not  the  statement 
of  a  conclusion,  but  of  a  fact  If  the  defend- 
ant desired,  be  could,  on  cross-examination,  have 
interrogated  the  witness  as  to  the  value  of  the 
different  articles  and  kind  of  goods." 

The  Supreme  Court  of  Michigan,  In  the 
case  of  Erlckson  v.  Drazkowskl,  94  Mich. 
551,  54  N.  W.  283,  said: 

"Plaintiff  and  her  husband  testified  to  the 
value  of  the  property  taften,  but  it  is  insisted 
that  their  competency  to  testify  upon  the  ques- 
tion of  value  did  not  appear.  The  articles  aeiz- 
ed  were  such  as  housekeepers  are  accustomed 
to  buy,  and  householders  must  be  presumed  to 
have  such  knowledge  upon  the  subject  as  tb 
render  them  competent  to  testify  as  to  the  value 
of  such  articles." 

To  the  same  effect,  in  practically  the  same 
language,  is  the  case  of  Tubbs  v.  Garrison, 
by  the  Supreme  Court  of  Iowa,  68  Iowa,  44, 
25  N.  W.  923.  We  believe  we  could  extend 
the  authorities  on  this  question  unnecessari- 
ly, and  our  elaboration  of  the  question  is  In- 
duced by  the  serious  Insistence  of  the  appel- 
lants, and  the  reference  by  them  to  the  case 
of  Railway  Co.  v.  Giles,  126  S.  W.  282,  an- 
nounced by  the  Court  of  Civil  Appeals  of  the 
San  Antonio  District,  and  the  case  of  St. 
Louis  ft  Southwestern  Railway  Co.  of  Texas 
T.  Benjamin,  161  S.  W.  379,  by  the  Dallas 
Court  of  Civil  Appeals,  on  the  same  question, 
and  contended  by  appellants,  as  announcing 
the  contrary  doctrine.  Whatever  the  effect 
of  those  decisions,  we  believe  the  foregoing 
rule,  is  the  correct  rule,  and  consequently 
overrule  the  assignment  We  llkevrlse  over- 
rule appellants'  companion  assignment  com- 
plaining of  the  admission  of  the  testimony 
delivered  by  the  wife  with  reference  to  the 
value  of  certain  enumerated  articles  along 
the  same  line. 

[4,  5]  In  this  case  both  appellees,  as  owners 
of  the  car  of  goods,  recovered  the  sum  of  $64.- 
75 — at  least  we  have  to  presume  such  a  re- 
covery— as  items  claimed  to  have  been  paid 
by  them  for  board  bills  and  room  rent  on 
account  of  the  alleged  unreasonable  delay 
In  the  shipment  of  said  goods  to  destination. 
(Objected  to  by  the  defendants,  both  to  the 


pleading  setting  up  snch  damages,  and  to  the 
testimony  proving  the  same.)  We  disagree 
with  appellees  that  the  character  of  damages 
pleaded  and  recovered  by  them  is  conaequen- . 
tial,  necessarily  resulting  from  the  injury, 
and  agree  with  appellants  that  they  are  in 
the  nature  of  special  damages,  to  be  proper- 
ly alleged  by  setting  up  the  special  circom- 
stances,  and  as  having  brought  to  the  atten- 
tion of  the  carriers  at  the  time  the  contract 
of  shipment  was  made.  This  record  is  silent 
that  the  carriers  knew,  or  were  apprised  of 
any  circumstances,  either  by  the  pleading 
or  the  evidence,  that  the  special  damages 
would  ensue  from  a  nonperformance.  The 
mere  making  of  a  contract  with  the  carriers 
to  ship  a  car  of  household  goods,  we  do  not  - 
believe  it  could  be  said,  would  Induce  the 
expectation  of  the  carrier  to  foresee  that  the 
shippers,  without  any  further  knowledge, 
would  be  required  to  rent  rooms  and  pay 
hotel  bills  as  a  necessary  consequence  of  the 
delay.  The  familiar  rule  measuring  the  dam- 
ages for  unreasonable  delay  as  to  the  ship- 
ment of  articles  of  this  character,  is  the 
reasonable  value  of  the  use  of  the  property 
to  the  plaintiff  during  the  time  of  the  4elay. 
M.,  K.  &  T.  Ry.  Co.  of  Texas  v.  Clifton,  80 
S.  W.  380,  387;  Gulf,  Colorado  &  Santa  F6 
Ry.  Co.  V.  Vancil,  2  Tex.  Civ.  App.  427,  21  S. 
W.  303;  Texas  &  Pacific  Ry.'Ca  v.  Douglas, 
30  S.  W.  488;  Hutchinson  on  Carriers  (3d  Ed.) 
vol.  S,  {  1363.  In  the  Douglas  Case,  supra,  it 
seems  that  the  trial  court  permitted  plaintiff 
to  show  the  purchase  by  her  of  clothing  for 
herself  and  child,  and  the  cost  of  laundry  ot 
clothing  while  waiting  for  the  delivery  of  the 
trunk;  and  Justice  Rainey  said,  after  ap- 
plying the  ordinary  measure  of  damages: 
"Such  expenses  are  too  remote  to  enter  into 
the  measure  of  damages,  in  such  a  case."^ 
The  record  here  does  not  indicate  that  the 
carrier  even  knew  that  the  appellees  were 
married.  Appellants'  assignments  on  this 
question  are  sustained,  and  the  elements  of 
damages  as  Indicated  should  not  have  been 
submitted  to  the  Jury.  On  that  account  this 
cause  is  reversed  and  remanded,  with  the 
right  extended  to  appellee  to  file  a  remittitur 
vTlthln  ten  days  for  the  sum  of  $65.30,  which. 
If  done,  the  cause  will  be  affirmed,  but.  If  not 
done  within  that  time,  the  whole  cause  will 
be  remanded,  and  It  is  so  ordered,  nie 
costs  are  to  be  taxed  against  appellees  In 
either  event 

There  are  no  other  assignments  deserving 
consideration,  except  to  say  that  the  charge 
of  the  court  wherein  the  expression  "reason- 
able value,"  instead  of  "actual  value,"  la 
used,  referable  to  the  measure  of  damages,  in 
the  condition  of  this  record,  could  not  have 
misled  the  jury. 

NoTK.— Remittitur  of  $65.30  filed  by  appelleei 
November  24,  1914. 
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FLEMINS  T.  CITT   OF  MEXICO. 

(No.  16804.) 

(Supreme  Ck>nrt  of  Missouri,  Division  No.  1. 
Dea  2,  1914.) 

CouuEBCis  ({  40*)— "Intebstatk  Oommebce"— 
Licenses— Tbade  Ordinanci:. 

Defendant,  a  sales  agent  for  an  Ohio  cor- 
poration, came  to  plaintiff  cit;  in  Missouri  and 
from  there  went  about  from  house  to  bouse 
taking  orders  for  coffee,  groceries,  and  other 
articles  of  household  supplies,  which  orders  be 
sent  to  his  principal's  place  of  business  in  Ohio, 
where  the  goods  to  fill  the  orders  were  packed 
in  separate  packages.  These  were  assembled  and 
shipped  to  defendant  in  plaintiff  city,  where  he 
received  them  from  the  carrier,  took  them  to 
his  room  in  a  hotel,  and  delivered  them  to  the 
various  purchasers,  collected  the  money,  and 
remitted  it  to  his  principal  £el<i,  that  such 
transaction  constituted  "interstate  commerce" 
within  the  exclusive  regulation  of  Congress  as 

grovided  by  Const.  U.  S.  art.  1,  S  8,  pt.  3,  and 
ence  defendant  was  not  subject  to  a  city  ordi- 
nance imposing  a  license  tax  on  any  person  act- 
ing as  a  mercantile  agent  within  the  city. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  !|  29,  30;    Dee.  Dig.  j|  40.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

Appeal  from  carcuit  Court,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  the  City  of  Mexico  against  fc.  A. 
Fleming.  Judgment  for  piaintlfT,  imposing  a 
fine  on  defendant  for  violating  a  city  li- 
cense ordinance,  affirmed  on  appeal  to  the 
circuit  court,  and  defendant  appeals.  Re- 
versed and  remanded,  wltli  directions  to  dis- 
miss. 

C.  A.  Fleming  was  a  sales  agent  of  the 
Citizens'  Wholesale  Supply  Company,  an 
Ohio  corporation,  doing  business  at  Colum- 
bus, Ohio.  He  was  arrested  upon  an  affida- 
vit filed  in  a  police  court  tn  Mexico,  Mo.,  for 
an  alleged  violation  of  an  ordinance  of  that 
city,  enacted  on  the  29th  of  June,  1909,  which 
imposed  a  fine  of  not  less  than  $10,  nor  more 
that  $100  on  any  person  acting  as  "mercan- 
tile agent"  without  the  payment  of  a  license 
fee  of  $2  per  day,  and  a  fee  of  50  cents  to  the 
dty  clerk  for  issuing  the  license.  Am.  Rev. 
Ord.  City  of  Mexico  of  1893,  gg  57,  57a,  57b. 
He  was  convicted  and  fined  the  maximum 
penalty  in  the  police  court,  and  the  same 
amount  upon  the  hearing  of  his  appeal  in  the 
circuit  court  of  Audrain  county,  from  which 
Judgment  he  has  appealed  to  this  court  for 
that  his  defense  was  Immunity  from  such 
prosecution  under  the  commerce  clause  of  the 
national  Constitution. 

On  the  trial  in  the  circuit  court  by  admis- 
sions of  the  parties  of  record,  and  by  sup- 
pletory  evidence,  the  facts  were  shown  to 
be,  to  wit: 

"For  the  purposes  of  tliis  trial  it  is  admitted 
that  on  the  6th  day  of  April,  1910,  the  said 
Citizens'  Wholesale  Supply  Company,  a  corpo- 
ration doing  business  in  the  state  of  Ohio,  sent 
its  agent,  G.  A.  Fleming,  the  defendant,  from 
place  to  place,  and  from  honse  to  bouse,  in  the 
city  of  Mexico,  where  said  Fleming  took  orders 


for  tea  and  groceries  and  other  articles  for  per- 
sons who  ordered  them  for  use  in  their  families, 
and  who  were  not  dealers  in  coffee,  groceries, 
and  such  articles;  the  said  goods  were  not  at 
the  time  delivered,  but  were  delivered  in  the 
future;  and  at  the  time  the  orders  were  taken 
the  goods  ordered  were  at  the  principal  place 
of  business  of  the  Citizens'  Wholesale  Supply 
Company  in  Columbus,  in  the  state  of  Ohio." 

The  testimony  was  further  to  the  effect 
that,  when  the  defendant's  principal  (City 
Wholesale  Supply  Company)  received  from 
him  the  orders  wliich  he  had  talcen,  it  packed 
the  ^oods  to  fill  such  orders  in  separate  pack- 
ages, and,  when  enough  had  been  received  for 
that  purpose,  assembled  these  separate  pack- 
ages in  large  boxes  and  barrels  and  shipped 
them  to  its  agent,  the  defendant,  C.  A.  Flem- 
ing, by  a  bill  of  lading,  addressed  to  him  at 
the  raUroad  station  in  Mexico,  Mo.;  that  the 
defendant  received  the  goods  from  the  car- 
rier, took  them  to  a  room  at  his  hotel,  and 
opened  the  large  boxes  and  barrels,  and  took 
out  of  them  the  separate  packages  of  the 
proper  size  and  quantity,  to  fill  the  orders  of 
the  respective  purchasers,  and  with  the  aid 
of  said  orders  (which  had  been  transmitted 
to  him  of  even  date  by  registered  letter  or 
express)  delivered  said  goods  in  accordance 
therewith  to  the  individual  purchasers;  that 
no  goods  were  sent  to  defendant  by  the  com- 
pany except  to  fill  specific  orders  taken  by 
him  In  this  way,  and  no  goods  were  sold  or 
delivered  by  him  except  In  fulfillment  of  said 
orders;  that,  when  the  deliveries  were  thus 
made,  the  defendant  collected  the  money  and 
remitted  it  to  his  principal;  that  it  was 
while  engaged  in  these  duties  that  defendant 
was  arrested  and  fined  in  the  police  and 
circuit  courts  as  above  stated. 

Philemon  S.  Karshuer,  of  Adelphi,  Ohio, 
and  F.  B.  Jesse,  of  Mexico,  Mo.,  for  appel- 
lant. A.  C.  Whltson,  of  Mexico,  Mo.,  for  re- 
spondent 

BOND,  J.  (after  stating  the  facts  as 
above).  Upon  the  admitted  facts,  and  those 
shown  on  the  trial,  it  is  impossible  to  distin- 
guish the  instant  case  from  that  of  Jewel  Tea 
Co.  et  al.  v.  City  of  Carthage  et  al.,  165  S.  W. 
743.  The  doctrine  of  that  case  is  set  forth  in 
paragraph  2  of  the  opinion  therein,  and  dem- 
onstrates that  the  transaction  in  question  In 
this  case  falls  within  the  purview  of  the 
provision  of  the  Constitution  of  the  United 
States,  Testing  "the  complete  and  paramount 
power''  in  Congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  yrlth.  the  Indian  tribes."  Consti- 
tution U.  8.  art  1,  {  8,  pt  3;  Houston  E.  & 
W.  T.  By.  T.  United  States,  234  U.  S.  342,  34 
Sup.  Ct  833,  58  L.  Ed.  1347;  Gibbons  v.  Og- 
den,  e  Wheat  (U.  S.)  loc.  dt  222.  6  L.  Ed. 
23.  The  authorities  and  reason  for  that 
view  are  stated  in  extenso  in  the  opinion  en 
banc  In  that  case  and  must  control  the  dis- 
position of  the  present  case.    Our  concln- 
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slon  Is  tbnt  the  ordinance  referred  to  in  tbe 
aforesaid  statement  was  and  is  Inoperative  so 
far  as  the  appellant  (defendant  below)  or 
others  engaged  in  like  business  are  concern- 
ed. The  respondent  did  not  avail  itself  of 
tbe  leave  granted  until  the  24tb  of  October, 
to  file  a  brief  on  this  appeal,  nor  made  any 
oral  argument  at  the  time  of  its  submission. 
We  have  therefore  been  deprived  of  the  bene- 
fit of  its  theory  of  the  law,  applicable  to  tbe 
facts  shown  in  this  record,  as  we  were  also 
^vithout  any  similar  aid  on  the  part  of  re- 
spondent in  the  case  of  Jewel  Tea  Co.  A  al. 
V.  City  of  Carthage,  supra. 

The  Judgment  herein  is  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
the  proceeding  against  apipellant  All  con- 
cur. 


JODD  V.  MEHKTENS.     (No.  16974.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  2, 1914.) 

1.  Appeal  and  Eebob  (8  671*)— Recobd— Mo- 
tion FOB  New  Tbiai/— Pbksebvation— Bill 
of  Exceptions. 

Where  the  abstract  statement,  brief,  and 
argument  filed  on  behalf  of  appellant  do  not 
disclose  that  her  motion  for  a  new  trial  was 
preserved  in  a  bill  of  exceptions,  the  appellate 
court  may  decline  to  consider  any  question  oth- 
er than  those  arising  on  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  2867-2872;  Dec.  Dig.  i 
671.*] 

2.  Limitation  or  Actions  (!  19*)— Recovery 
OF    Real    Fbopebtt  —  Defobceuent    of 

DOWEB. 

Where,  in  an  action  for  alleged  deforce- 
ment of  dower,  it  was  admitted  that  the  equi- 
table title  to  the  premises  in  dispute  emanated 
from  the  government  more  than  50  years  before 
suit,  and  that  ndther  plaintiff  nor  any  one  un- 
der whom  she  claimed  had  paid  any  taxes  on 
tbe  premises  or  any  part  thereof  for  31  years 
next  preceding  the  suit,  the  action  was  barred 
by  Rev.  St.  1909,  i  1884,  providing  that  where 
title  has  emanated  from  the  government  more 
than  10  years  before  entry  of  lawful  possession 
of  any  person  holding  the  premises,  which  shall 
be  claiaicd  by  another,  the  right  of  the  claimant 
or  those  under  whom  he  claims  title  is  barred  if 
they  have  not  been  in  possession  at  any  time 
within  30  years  and  have  not  paid  taxes  for  31 
years  before  suit  brought. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent,  Dig.  fS  73-85;  Dec.  Dig.  § 
19.»] 

Appeal  &om  St  Louis  Circuit  Court;  Cba& 
Claflin  Allen,  Judge. 

Action  by  Genevieve  Jodd  against  Louis 
Mehrtens.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  is  an  action  for  an  alleged  deforce- 
ment of  dower.  It  was  begun  on  October  28, 
1910,  in  the  dreult  court  of  tbe  dty  of  St 
Louis.  Tbe  plaintiff  (who  has  died  since  the 
appeal  taken  herein)  was  the  wife  of  Mi- 
chael Jodd,  Sr.    Sbe  alleged  the  death  of  her 

husband  on  tbe  day  of  September, 

1878,  and  bis  aeiznre  at  tbe  date  of  bis  deatb 
of  two  acres  of  ground  in  tbe  city  of  St 


Louis  and  state  of  Missouri.  The  petition 
recites  the  names  of  the  children  and  heirs 
of  tbe  deceased,  who  survived  him,  and  al- 
leges that  plaintiff,  upon  the  death  of  her 
bosband,  became  entitled  to  dower  in  tbe 
land  described  in  the  petition,  and  that  sbe 
had  never  at  any  time  reUnquisbed  her  right, 
nor  received  any  equivalent  therefor;  that 
the  defendant  Louis  Mehrtens,  entered  into 
said  premises  and  wrongfully  deforced  plain- 
tiff of  her  dower  right  therein  on  tbe 

day  of  May,  1910.  Tbe  petition  prayed  for 
damages  and  monthly  rents,  and  for  an  ad- 
measurement in  said  land  If  that  could  be 
done ;  otherwise,  for  monthly  rents  and  prof- 
its, and  for  general  relief.  The  answer  ad- 
mitted tbe  possession  of  the  defendant  as  a 
tenant,  denied  that  be  held  under  tbe  plain- 
tiff, or  any  of  tbe  heirs  mentioned  in  her 
petition,  denied  that  plaintiff  bad  not  re- 
linquished her  dower  in  the  manner  pre- 
scribed by  law,  denied  that  she  was  entitled 
to  an  admeasurement  of  dower,  and  pleaded 
specially  the  statute  of  10  years  of  adverse 
possession,  and  also  the  statute  of  31  years, 
and  alleged  plalnUff  was  forever  barred 
thereby  to  any  right  or  title  to  said  property. 
Tbe  reply  took  issue.  Tbe  case  was  tried  up- 
on an  agreed  statement  of  facts  in  tbe  rec- 
ord, in  the  form  of  a  written  stipulation 
signed  by  the  parties,  and  upon  some  supple- 
mental testimony,  given  by  tbe  real  estate 
agent,  who  bad  diarge  of  tbe  property  and 
knew  of  its  condition  for  30  or  35  years, 
whose  testimony  is  not,  however,  set  out  un- 
der appellant's  abstract 

A  summary  of  the  agreed  statement  of 
facts  is,  to  wit:  That  the  plaintiff  is  tbe 
lawful  widow  of  Michael  Jodd,  deceased,  hav- 
ing intermarried  with  him  on  the  26tb  of 
October,  1848;  that  the  said  Michael  Jodd 
died ,  December  30,  1878;  that  tbe  defend- 
ant in  the  action  was  tenant  in  possession 
under  other  persons  than  the  children  and 
widow  of  Michael  Jodd,  deceased;  that 
said  Michael  Jodd  and  the  plaintiff  were  in 
possession  of  the  premises  on  the  date  of  a 
deed  of  trust  executed  thereon  by  them,  on 
May  1, 1875,  and  untU  the  death  of  said  Jodd 
in  1878;  that  ibey  held  possession  under  a 
provision  of  said  deed  of  trust,  whereby  the 
premises  were  let  to  tbe  grantors  therein 
until  a  sale,  under  said  deed,  upon  payment 
of  a  monthly  rent  of  one  cent,  and  upon  an 
agreement  to  deliver  possession  when  said 
deed  of  trust  should  be  foreclosed;  that 
said  deed  of  trust  was  jointly  executed  by 
Michael  Jodd,  and  the  plaintiff,  his  wife, 
on  May  1,  1875,  and  conveyed  the  property 
to  Alfred  Fleming  and  John  F.  Lee,  as  trus- 
tees for  tbe  benefit  of  Mary  B.  Fleming,  and 
her  legal  representatives.  Said  agreed  state- 
ment of  facts  then  concludes,  to  wit: 

"(7)  It  is  admitted  that  the  real  estate  men- 
tioned and  described  in  said  deed  of  trust  of 
May  1,  1876,  was  duly  sold  by  said  tmstM'a 
AUred  Fleming  and  John  F.  Lee  on  September 
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18,  1879,  and  at  said  sale  the  said  defendant, 
Mary  B.  Fleming,  became  the  purchaser  there- 
of; the  trustee's  deed  may  be  read  in  evidence. 

"(8)  It  is  admitted  that  the  legal  representa- 
tires  of  said  Mary  E.  Fleming  were  at  all  times 
Eince,  and  are  now,  in  possession  of  said  real 
estate  openly  and  under  a  continuous  claim  of 
absolute  title  thereto  by  and  under  the  sale  of 
said  premises  under  and  through  said  deed  of 
trust  executed  by  said  Michael  Jodd  and  his 
wife,  the  above-named  plaintiff,  by  said  trustees 
Alfred  Fleming  and  John  F.  Lee,  to  the  said 
Mary  E.  Fleming,  on  September  18,  A.  D.  1870. 

"(9)  It  is  admitted  that  the  equitable  title 
to  the  premises  in  dispute  emanated  from  the 
government  more  than  60  years  before  the  bring- 
ing of  this  suit,  and  that  neither  the  plaintiff, 
nor  any  one  under  whom  die  claims,  has  paid 
any  taxes  on  said  premises,  or  any  part  thereof, 
for  any  part  of  31  years  next  preceding  the  in- 
stitution of  this  suit 

"(10)  Either  party  is  at  liberty  to  prove  any 
other  relevant,  competent,  and  additional  facts 
which  are  not  inconsistent  with  the  facts  herein 
admitted." 

Upon  the  aabmlsslOD  ot  the  case  to  tbe 
trial  court  without  the  aid  of  a  jury,  Judg- 
ment was  rendered  for  defendant  on  October 
6.  1911,  from  which  plaintiff  daly  appealed 
to  this  court. 

Et.  K.  Bunch  and  B.  0.  Dodge,  both  of  St 
Louis,  for  appellant  A.  &  J.  F.  Lee  and 
James  A.  Waechter,  all  of  St  Louis,  for  re- 
spondent 


BOND,  J.  (after  stating  tbe  facts  as 
above).  [1]  Upon  tbe  calling  of  the  cause 
In  this  court,  it  was  submitted  without  argu- 
ment upon  the  briefs  filed  by  both  parties.  It 
most  be  confessed  that  the  abstract  statement 
brief,  and  argument  filed  on  behalf  of  appel- 
lant do  not  disclose  that  her  motion  for  new 
trial  was  preserved  in  a  bill  of  exceptlona 
And  we  might  for  that  reason,  under  the  re' 
peated  rulings  of  this  court  decline  to  con- 
sider any  question  on  this  appeal  other  than 
those  arising  upon  tbe  record  proper.  Jodd 
V.  Lee,  256  Mo.  536,  166  S.  W.  991;  State  ex 
rel.  V.  Adiilns,  221  Mo.  loa  clt.  120,  119  S. 
W.  1091;  Barham  v.  Shelton,  221  Mo.  70, 119 
S.  W.  1089;  Gilchrist  v.  Bryant  213  Mo. 
loc.  dt  443,  111  S.  W.  1128;  Thompson  v. 
Bnddlck,  213  Mo.  ioc.  dt  561,  111  S.  W.  1131. 

[2]  But  a  careful  consideration  of  all  that 
is  contained  in  appellant's  brief,  including 
in  that  review  the  evidence  contained  in  the 
agreed  statement  of  facts,  as  If  it  had  been 
properly  preserved  In  tbe  bill  of  exceptions, 
demonstrates  that  there  was  no  error  in  the 
ruling  made  by  the  trial  court  in  favor  of  the 
defendants,  and  this,  for  the  reason,  among 
others,  that  the  agreed  statements  of  facts 
shows  that  plaintiff's  cause  of  action  falls 
strictly  within  the  terms  of  the  statute  of  re- 
pose pleaded  in  defendant's  answer,  and  set 
forth  in  section  1884  of  the  Revised  Statutes 
of  1909.  That  is  a  familiar  statute,  and  need 
not  be  quoted.  It  was  first  enacted  in  1874. 
CoUlns  V.  Pease,  146  Mo.  loc.  clt  139,  47  S. 
W.  925. 


It  applies  to  all  titles,  legal  as  well  as  equi- 
table, which  have  emanated  from  the  govern- 
ment more  than  10  years  before  the  entry 
of  lawful  possession  of  any  person  holding 
the  premises,  whidi  shall  or  might  be  claim- 
ed by  another,  and  precludes  any  assertion 
of  such  claim,  if  it  be  shown  that  said  claim- 
ant, or  those  under  whom  be  deraigns  title, 
have  not  been  in  possession  of  said  premises 
at  any  time  within  30  consecutive  years  of 
said  premises,  and  neither  said  claimant,  nor 
those  under  whom  he  may  hold,  have  paid 
any  taxes  for  that  period,  nor  within  one 
year  after  its  lapse  brought  an  action  to  re- 
cover the  premises.  The  admission  contain- 
ed in  section  9  of  the  agreed  statement  of 
facts  shows  that  this  case  is  wltbla  the  plain 
language  of  the  statute  and  is  barred  by  the 
lapse  of  more  than  31  years  from  the  time 
plaintiff's  right  to  dower  accrued  upon  the 
death  of  her  husband  in  September,  1878,  and 
the  institution  of  her  suit  on  the  28th  of  Oc- 
tober, 1910.  Section  1884,  R.  S.  Mo.  1909; 
De  Hatre  v.  Edmonds,  200  Mo.  246,  loc.  dt 
276,  98  S.  W.  744,  10  L.  B.  A.  (N.  S.)  86? 
Grain  v.  Peterman,  200  Mo.  296,  loc.  dt  299, 
98  S.  W.  600;  Campbell  v.  Greer,  209  Mo. 
199,  loa  clt  216,  108  S.  W.  54;  Dunnington 
V.  Hudson,  217  Mo.  93,  loc.  dt  101,  116  B.  W. 
108S:  Collins  V.  Pease,  146  Mo.  185,  47  S.  W. 
925,  supra. 

The  judgment  of  the  trial  court  was  the 
only  one  which  could  have  been  rendered  un- 
der the  pleadings  and  the  facts  admitted  of 
record.    It  is  therefore  aflilnned.    All  concur. 


CITY   OF    CARUTHERSVILLE   v.   HUFF- 
MAN et  al.    (No.  16019.) 

(Supreme  Court  of  Missouri,  Division  Na  1. 
Dec.  2,  1914.) 

1.  Appeai.  and  Bkbob  (I  584*)— BxviEW— Ab- 

8T«A0T— SUFTIWBNOY. 

Where  the  dividing  line  between  the  rec- 
ord proper  and  the  bul  of  exceptions  clearly 
appeared  in  the  abstract  by  a  heading  "Bill  of 
Exceptions"  in  large,  black-faced  capitals,  it 
wUl  not  l)e  disregarded  on  the  ground  that  mat- 
ters of  exception  and  matters  of .  the  record 
proxier  were  commingled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2584,  2585;  Dec.  Dig.  S 
584.»] 

2.  Limitation  of  Actions  (|  U*)— Statutks 
— CoNsntucnoN. 

In  view  of  Rev.  St.  1900,  J  0400,  giving 
to  cities  exclusive  control  over  all  streets  and 
alleys,  section  1SS6,  declaring  that  no  statute 
of  limitation  shall  extend  to  lands  given,  grant- 
ed, or  appropriated  to  any  public  use,  applies 
to  lands  included  in  a  street  of  which  a  city 
bad  possession,  though  it  did  not  have  tbe  legal 
title. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  35-39;    Dec.  Dig.  { 

8.  Dedication  (i  46*)  — Gbant— Oonstbijo- 

HON. 

In  construing  plats  dedicating  land,  the 
courts  must  {^ve  effect  to  the  plain  meaning  and 


*For  other  cases  •«•  same  topic  and  section  NUMBER  In  Dec.  Dig.  k  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexas 
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intent  they  exhibit  by  their  ontlinea  aa  well  as 
their  words. 

TEd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  89;  Dec.  Dig.  g  46.») 

4.  Dedication  (I  48*)— Appro val. 

Persons  to  whom  property  was-  conveyed 
by  reference  to  a  plat,  which  attempted  to  dedi- 
cate the  streets  to  the  public,  adopt  the  dedi- 
cation by  accepting  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  114;    Dec  Dig.  |  48.»] 

5.  Dedication   (§  35*)  —  Acceptance  —  Actb 
constitutino. 

Where  a  plat,  by  which  it  was  attempted  to 
dedicate  streets  to  the  public,  was  not  sub- 
mitted in  such  a  manner  as  to  constitute  a 
statutory  dedication,  but,  after  being  recorded 
and  lots  sold  by  reference  thereto,  the  city 
opened  and  improved  streets  as  shown  by  the 
plat,  there  was  an  acceptance  of  the  dedica- 
tion, and  a  purchaser  could  not  acquire  ad- 
verse title  by  inclosing  streets  or  alleyways, 
attempted  to  be  dedicated,  for  the  property  was 
devoted  to  a  public  .use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {{  68-71,  75,  76;  Dec.  Dig.  i  35.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Heary  C.  Riley,  Judge. 

Action  by  the  City  of  CaruthersvlUe 
against  J.  D.  Huffman  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Vance  J.  Biggs  and  X^verett  Beeves,  both 
of  Caruthersvllle,  for  appellant  Arthur  L. 
Oliver,  of  Carutbersville,  for  respondents. 

BROWN,  C.  Ejectment  to  recover  a  tract 
of  land  In  the  city  of  Carutbersville,  in  said 
county,  20  feet  wide  and  100  feet  long,  on  the 
ground  that  It  is  dedicated  to  public  use  as 
an  alley.    A  Jury  was  waived. 

There  was  no  substantial  dispute  as  to  the 
facts.  While  it  is  not  clearly  shown  in  the 
evidence,  it  seems  to  be  assumed  in  argu- 
ment that  on  March  22,  1895,  the  land  in- 
cluded in  "Ward's  First  addition  of  Caruth- 
ersvllle" was  within  the  dty  limits.  On  that 
day  the  plat  was  filed,  consisting  of  two  tiers 
of  blocks  extending  in  a  northerly  and  south- 
erly direction,  five  blocks  in  each  tier.  On 
the  east  side  was  a  street  named  Carleton 
avenue.  Between  the  two  tiers  of  blocks  was 
Highland  avenue  and  on  the  west  Cotton  ave- 
nue. From  north  to  south  the  cross  streets 
w«e  named  George,  Neptune,  Jupiter,  Mars, 
Mercury,  and  an  unnamed  street  along  the 
south  end.  Blotik  5  occupies  the  southeast 
corner  of  the  plat,  with  its  two  tiers  of  lots ; 
each  lot  having  50  feet  frontage  and  a  depth 
of  140  feet  Lots  1  to  6,  inclusive,  numbered 
from  nortli  to  south,  fronted  on  Carleton 
avenue,  while  lots  7  to  12,  inclusive,  number- 
ed from  south  to  north,  fronted  on  Highland 
avenue.  The  alley  in  question  extends 
through  the  middle  of  the  block  from  Mer- 
cury street  on  the  north  to  the  unnamed 
street  on  the  south,  in  the  rear  of  the  lots, 
and  is  20  feet  wide.  A  similar  alley  extends 
through  each  block,  except  the  north  pair, 
tile  north  six  lots  of  which  front  north  on 


George  street,  with  an  aUey  extending  east 
and  west  in  their  rear.  All  the  other  blodcs 
are  identical. 

On  the  date  mentioned,  William  A.  Ward 
and  his  three  sisters,  with  the  husbands  of 
two  of  them  who  were  married  women,  filed 
the  plat  above  described  in  the  recorder's 
office,  duly  signed  and  acknowledged,  with 
the  following  certificate: 

"We,  the  undersigned,  hereby  declare  the 
alMve  to  be  a  tme  and  correct  plat  of  Ward's 
First  addition  to  Carutbersville,  Mo.,  and  for- 
ever dedicate  to  the  public  the  streets  therein 
named." 

The  approval  of  the  common  council  was 
not  indorsed  on  the  plat,  nor  was  there  any 
evidence  of  such' approval  by  ordinance.  On 
March  15,  1896,  they  conveyed  lots  6,  6,  and 
7  of  block  6  to  the  defendant  Sarah  E.  Huff- 
man, wife  of  her  codefendant,  by  that  de- 
scription. In  September  following  they  built 
a  residence  on  lots  5  and  6,  fronting  on  Carle- 
ton avenue,  and  fenced  the  three  lots,  includ- 
ing in  the  inclosure  the  land  in  controvert, 
being  the  entire  100  feet  of  the  alley  lying 
in  the  rear  of  the  two  lots  on  which  tbey 
built  This  inclosure  remained  up  to  the 
time  of  the  trial.  Building  proceeded  in  the 
addition  so  that,  when  this  suit  was  tried 
in  1909,  It  was  "thickly  settled."  The  un- 
named street  south  of  defendants'  premises 
was  opened  and  traveled  in  1897.  All  the 
other  streets  on  the  plat  were  opened  and 
improved  by  paved  or  plank  sidewalks  on 
each  side  and  by  grading,  and  telephone  and 
electric  light  poles  had  been  maintained  on 
all  of  them  for  a  number  of  years.  Carle- 
ton avenue  had  been  opened  and  traveled 
at  the  time  defendants  buUt  their  inclosure. 
The  north  200  feet  of  the  alley  in  question  In 
J>lock  5  has  been  open  and  used  several  years. 
At  the  trial  Mr.  Huffman  was  sworn  as  a 
witness  for  the  plaintiff  and  stated  on  oath 
that  the  defendants  had  no  other  paper  title 
to  the  premises  tlian  the  deed  above  mention- 
ed, and  that  he  claimed  title  to  the  land  In 
controversy  by  adverse  possession  for  more 
than  13  years.  The  Judgment  was  for  the 
defendants. 

[1]  I.  The  preliminary  point  Is  made  by 
the  respondent  that  the  appeal  should  be  dis- 
missed for  the  reason  that  "no  sufficient  ab- 
stract of  the  record  has  been  filed."  The 
only  specification  Is  that  "there  is  nothing 
to  show  where  the  record  proper  ends  and 
the  bill  of  exceptions  begins." 

Examining  the  abstract,  we  find  at  the  end 
of  the  pleadings  the  statement :  "The  follow- 
ing entries  and  matters  appear  of  record 
proper."  Then  follows  a  statement  of  orders 
of  the  court  up  to  and  including  an  order 
granting  time  to  file  bill  of  exceptions  and 
an  order  in  term  filing  the  bill  within  the 
time  so  granted.  Then  foUows  a  big,  black - 
faced  capital  line  as  follows :  "BILX.  OF  EX- 
CEPTIONS"— ^followed  by  such  matter  as 
is  usually  preserved  in  that  form,  and  final- 


*For  other  cases  see  same  topic  sad  mcUqb  NUMBER  In  D«c.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexaa 
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ly  by  the  nsual  and  time-honored  attestation 
and  signature  of  tbe  judge  with  his  official 
title.  Having  no  difficulty  in  locating  the 
diridlng  line  between  these  two  important 
portions  of  the  record,  we  feel  at  liberty  to 
proceed  to  the  real  question  upon  which  the 
parties  seem  to  have  differed  at  the  trial. 

[2]  II.  This  question  la,  in  general  terms, 
whether  this  land  lias  been  given,  granted, 
sequestered,   or   appropriated  to  public  use, 
within   the   meaning  of   that  expression  as 
used  in  section  1886  of  the  Revised  Statutes 
of  1909,  which  provides  ttiat  "nothing  con- 
tained in  any  statute  of  limitation  shall  ex- 
tend to  any  lands  given,  granted,  sequestered 
or  appropriated  to  any  public    •    •    «    use," 
so  as  to  give  the  plaintiff  city  a  possessory 
title  which  it  may  enforce  In  ejectment,  and 
to  prevent  the  acquisition  of  that  title  by  the 
defendants  by  adverse  possession,  under  the 
drcomstances    conclusively    shown    in    this 
record.    It  Is  Intimated  by  the  defendants  in 
their  brief  that  this  provision  applies  only 
to  lands  acquired  by  the  public  in  fee,  al- 
though they  do  not  attempt  to  support  that 
position  otherwise  than  by  nailed  assertion, 
and  we  can  see  no  reason  upon  which  such  a 
distinction  can  stand.    The  city  is  given  "ex- 
clusive control  over  all  streets,  alleys,  ave- 
nues and  public  highways  within  the  limits 
of  such  city"  (R.  S.  1909,  S  9400),  and  It  Is 
pbiln   that  -it   cannot   exercise   this   control 
without  possession,  whether  the  title  be  an 
easement  or  a  fee.    The  action  of  ejectment  is 
a  purely  possessory  one,  and  it  lies  wherever 
the  right  to  the  possession  of  lands  exists, 
and  possession  is  withheld.    So  with  the  pro- 
vision of  section  1886  of  the  same  revision, 
exempting  lands  appropriated  to  public  use 
from  the  operation  of  the  statutes  of  limita- 
tion.    Its  words,  as  well  as  its  reasons  for 
being,  apply  equally  to  all  Interests  in  land 
appropriated  to  public  use  susceptible  of  ad- 
verse possession.    The  question  is:   Has  this 
land  beea  dedicated  t«  the  public  as  a  street 
or  alley?    If  so,   It  is  immaterial   whether 
such  dedication  be  of  tbe  nominal  fee  or  a 
simple  easement. 

[3-S]  In  construing  plats  of  this  character, 
we  must  give  ^ect  to  the  plain  meaning  and 
Intent  they  exhibit  by  their  outlines  as  well 
as  by  their  words.  St.  Louis  v.  Railway,  114 
Mo.  13,  23,  21  S.  W.  202 ;  Buschmann  v.  St 
Louis,  121  Mo.  623,  536,  26  S.  W.  687.  This 
plat  expressed  In  its  outlines,  more  certainly 
than  it  could  have  expressed  in  words,  wliat 
iwrtions  were  to  be  sold  or  used  as  lots  and 
what  portions  were  intended  as  streets  and 
alleys  to  serve  them.  It  conformed  exactly 
to  the  provisions  of  the  statute  in  those  re- 
spects, but  did  not  conform  to  the  provision 
requiring  it  to  be  submitted  to  the  common 
council  of  the  city,  and  its  approval  by  ordi- 
nance to  tie  Indorsed  on  it  before  recording; 


and  in  this  respect  it  did  not  constitute  sach 
a  dedication  of  the  streets  and  alleys  which 
were  shown  on  it  as  was  required  by  the 
statute,  and  which  carries  with  it  the  accept- 
ance of  the  city.  After  the  filing  of  the  plat 
the  owners  sold  the  three  lots  at  the  south 
end  of  block  6  to  the  defendant  Mrs.  Huff- 
man, conveying  them  by  a  deed  which  de- 
scribed  them  only  by  numbers  which  they 
bore  on  the  plat,  and  which  could  not  oper- 
ate without  the  assistance  of  the  latter  to 
identify  the  description.  The  streets  and  al- 
leys shown  on  the  plat  were  thus  appropriat- 
ed to  the  public  uses  thereon  indicated,  so 
far  as  it  could  be  done  by  a  common-law  ded- 
ication In  which  the  (pendants,  or  at  least 
the  wife,  joined  with  the  original  owners. 

"When  an  incomplete  or  defective  statutory 
dedication  is  accepted  by  the  public,  or  where 
rights  are  acquired  under  such  dedication  by 
third  persons,  such  acquisitions  will  operate 
in  favor  of  the  public  and  of  such  acquirers 
respectively ;"  and  "the  sale  and  conveyance 
of  the  lots  in  the  town  according  to  its  plan 
carry  with  them  a  grant  or  covenant  that  the 
streets  indicated  on  the  plan  shall  be  forever 
open  to  the  use  of  the  public."  Heitz  v.  St. 
Louis,  110  Mo.  618,  624,  19  S.  W.  735,  736; 
Buschmann  v.  St.  Louis,  121  Mo.  523,  536,  26 
S.  W.  687. 

The  city  accepted  the  dedication  by  opening 
to  public  travel  Carleton  avenue,  on  which 
the  defendants'  lots  fronted  100  feet,  and  the 
unnamed  street  on  the  south,  upon  which 
they  abutted  280  feet,  and  have  continued 
ever  since  to  improve  and  maintain  them. 
The  defendants  showed  their  appreciation  of 
this  by  fencing  up  the  alley,  for  which  they 
apparently  had  no  use,  and  to  which  they 
neither  had  nor  claimed  any  title  other  than 
that  wblch  inheres  in  the  abutting  proprietor, 
for  the  purpose,  as  they  now  say,  of  acquiring 
title  to  it  by  adverse  possession.  In  this  the 
law  affords  them  no  assistance.  When  tbe  de> 
fendants  received  the  deed  to  their  lots  as 
described  in  the  plat,  they  approved  and 
adopted  it;'  when  the  city  adopted  it  and 
opened  and  improved  the  streets  upon  which 
tbe  lots  abutted,  it  accepted  the  dedication  of 
the  alley  as  well  (Heitz  v.  St.  Louis,  supra, 
110  Mo,  loc.  clt  626,  19  S.  W.  735);  and 
thereafter,  whether  fenced  or  unfeuced,  it 
was  held  subject  to  the  right  of  the  city  to 
take  it  at  any  time  it  should  see  fit  to  exer- 
cise its  statutory  dominion  over  it  (Robinson 
V.  Korns,  250  Mo.  663,  673,  157  S.  W.  790; 
Otterville  v.  Bente,  240  Mo.  291,  144  S.  W. 
822). 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

BLAIR,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  tbe  opinion  of  tbe 
court    All  concur. 
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BOWUBS  V.  TROLL.     (No.  17576.) 

(Supreme  Court  of   MiEsouri,  Division  No.  1. 

Dec.  2,  1914.) 

1.  COXIBTS    (J    488*)— CONFUCTING    JCBIBDIO- 

noN— Transfer  or  Causks— Law  of  Case — 

RiOBT  TO   CORRXCT   UBROR. 

Though  the  Supreme  Court  having  once 
denied  a  motion  to  retranafer  a  cause  to  one  of 
the  courts  of  appeals  might  treat  the  qaeation 
as  foreclosed  by  its  former  ruling,  yet,  as  it  is 
a  court  for  the  correction  of  errors  of  other 
courts,  it  should  correct  Ita  own  decision  if  it 
be  erroneous. 

[Ed.  Note. — For  other  cases,  see  CJonrts,  Cent 
Dig.  i§  1310-1323 ;   Dec.  Dig.  {  488.*] 

2.  Courts  (§  37*)— Jurisdiction— OajKonoNS 
—Time  fob  Makino. 

C^uestions  of  jurisdiction  may  be  raised  at 
any  time  in  the  trial  court  or  on  appeal. 

[E^.  Note.— For  other  cases,  see  Ck>urts,  (^ent. 
Dig*.  SS  147-149, 161, 166;  Dec  Dig.  {  37.»J 

8.  Courts  (|  231*)— Statb  Courts— Mibsoubi 
—Jurisdiction  of  Supreme  Court. 

The  Supreme  Court  is  without  jurisdiction 
of  an  appeal  in  an  action  where  the  nonresident 
guardian  of  an  insane  person  sought  to  compel 
the  local  guardian  to  deliver  up  the  corpus  of 
the  estate,  which  amounted  to  about  $10,000,  for 
the  right  of  the  ward  to  the  corpus  of  the  estate 
was  not  in  controversy,  and  it  cannot  be  held 
that  the  right  of  the  local  guardian  to  handle  the 
estate  involved  an  amount  equal  to  $7,500. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fS  487,  491,  644,  646-648,  650,  662-659, 
661 ;    Dec.  Dig.  {  231.*] 

Appeal  trom  St  Louis  Circuit  Court; 
James  B.  Wltbrow,  Judge. 

Action  by  John  W.  Bowles,  Iowa  guardian 
of  Maggie  V.  Wilson,  Insane,  against  Harry 
Troll,  public  administrator,  Missouri  guard- 
tan  of  Maggie  V.  Wilson,  Insane.  From  a 
Judgment  for  defendant,  plaintiff  appealed  to 
tlie  St  Louis  Court  of  Appeals  (172  Mo.  App. 
102,  154  S.  W.  871),  which  transferred  the 
case  to  the  Supreme  Court  Retransferred  to 
the  St  Louis  Court  of  Appeals. 

Warren  D.  Isenberg,  of  Los  Angeles,  Cal., 
and  A.  V.  Proudfoot,  of  Indlanola,  Iowa,  for 
appellant  Marshall  &  Henderson,  for  re- 
spondent 

LAMM,  J.  Plaintiff  sued  in  equity  In  the 
St  Louis  circuit  court  The  object  and  gen- 
eral nature  of  his  bill  was  to  procure  a  de- 
cree In  his  favor  as  Iowa  guardian  requir- 
ing Troll,  the  Missouri  guardian,  to  make 
a  final  settlement  of  bis  accounts,  and  pay 
over  the  balance  In  his  hands,  that  Is,  trans- 
fer the  estate,  and  for  general  relief;  the  bill 
counting  on  the  theory  the  Insane  ward  re- 
sided in  Iowa,  was  adjudged  insane,  and  con- 
fined In  an  asylum  there,  that  plaintUf  is  the 
primary  or  domiciliary  guardian,  and  de- 
fendant the  andllary  guardian,  that  the 
purposes  of  the  Missouri  guardianship  have 
been  fully  subserved,  and  to  continue  it  would 
subject  the  estate  of  the  ward  to  the  wasting 
burden  of  double  costs  and  expense. 

The  case  was  tried  in  a  notably  unconven- 
tional way,  on  an  agreed  statement  of  facts, 


in  substance  as  -followB:    Mrs.  Wilson  la  an 

insane  person  domiciled  for  20  years  in  Iowa, 
adjudged  insane  by  a  court  of  competent  Ju- 
risdiction in  Warren  county  in  that  state  in 
1897,  and  since  then  confined  in  an  Iowa  hos- 
pital, the  cnarinda  Insane  Asylum.  That 
in  1897  Bowles,  plaintiff,  was  duly  appointed 
her  guardian  in  Iowa  by  a  named  court  of 
competent  Jurisdiction  and  has  ever  since 
acted  as  such.  That  in  1906  defendant  Troll, 
public  administrator  of  St  Louis,  was  duly 
appointed  guardian  in  Missouri,  and  is  now 
acting  as  such.  That  plaintiff  as  guardian  is 
under  a  $20,000  bond  in  the  proper  oonrt  In 
Warren  county,  Iowa,  which  bond  is  now  in 
full  force  and  effect  That  said  court  author- 
ized plaintiff  by  its  due  orders  to  collect  by 
proper  proceeding  the  estate  of  said  ward  in 
the  hands  of  defendant.  That  the  ward  is  a 
widow  with  three  children,  one  a  minor  about 
14  years  of  age.  That  she  has  no  estate  in 
Iowa  except  a  widow's  pension,  a  small  one, 
received  from  the  United  States  government. 
That  plaintiff  is  a  relative  of  said  ward  by 
marriage,  and  a  fit  and  suitable  person  to  be 
guardian  at  the  domicile  of  the  ward.  That 
plaintiff  at  the  time  of  defendant's  appoint- 
ment as  guardian,  being  a  nonresident  of 
Missoorl,  could  not  be  appointed  guardian  Id 
this  state.  That  defendant's  appointment  as 
such  was  for  the  purpose  of  collecting  funds 
of  the  ward's  estate  in  Missouri.  '  That  Troll 
as  such  guardian  has  in  his  hands  about  $10,- 
000.  That  the  ward  is  not  indebted,  so  far 
as  known,  to  any  person  in  Missouri.  That 
two  years  have  passed  since  Troll's  appoint- 
ment That  notice  of  his  appointment  was 
duly  given  as  required  by  law.  And  that  all 
claims  proved  against  his  ward's  estate  In 
Missouri  have  been  paid. 
.[1,2]  On  such  agreed  facts,  the  court  found 
for  defendant,  and  plaintiff  appealed  on  due 
steps  to  the  St  Louis  Court  of  Appeals. 
That  court  on  Its  own  motion  transferred  the 
case  to  this  court  on  the  theory  "the  amount 
in  dispute"  exceeds  $7,500  exclusive  of  costs, 
basing  its  ruling  on  the  doctrine  of  Gartside 
V.  Oartslde,  42  Mo.  App.  513,  a  case  trans- 
ferred here  and  of  which  we  retained  Juris- 
dicUon  (113  Mo.  348,  20  S.  W.  669).  Subse- 
quently, it  seems,  a  motion  was  filed  in  this 
court  to  remand  the  instant  case  to  the  St. 
Louis  Court  of  Appeals  on  the  grounds  of 
our  lack  of  Jurisdiction.  This  motion  was 
overruled — we  now  think  improvldeutly.  Un- 
doubtedly we  could  take  the  question  as 
foreclosed  once  for  all  by  our  ruling  on  the 
motion  and  proceed  to  decide  the  cause  on  its 
merits.  But,  on  the  other  hand,  this  being 
a  court  of  errors,  the  power  to  correct  our 
own  is  self-evldently  an  integral  part  and 
parcel  of  the  power  to  correct  the  errors  of 
other  courts,  and  the  duty  to  correct  them 
in  the  same  case  at  the  first  opportunity  Is 
always  present  where  a  ruling  is  sharply 
wrong  and  unsettles  correct  practice^  or  the 
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law.  Star  Bottling  Go.  ▼.  Exposition  Co., 
240  Mo.  loc  dt  043,  644, 144  S.  W.  776.  Es- 
pecially Is  this  so  on  so  vital  a  question  as 
Jurisdiction — a  question  klways  obtruding 
itself,  sua  sponte.  In  any  case  In  any  court 
at  any  time  above  or  below. 

[3]  That  our  ruling  on  the  motion  to  re- 
transfer  was  improTldently  made  will  appear 
from  the  following  premises:  In  the  case  at 
bar  neither  plalntUT  nor  defendant  claim  to 
own  the  fund  In  their  o*n  right.  Contra, 
both  plaintiff  and  defendant  concede  It  be- 
longs to  and  constitutes  practically  the  cor- 
pus of  the  estate  of  their  unfortunate  ward. 
Both  of  them  therefore  are  but  trustees.  She 
is  the  beneficiary,  and  the  dispute  Is  not 
over  her  right  to  the  fund,  but  It  Is  over 
their  respective  rights  to  the  custody  of  It 
while  It  Is  being  used  under  the  supervision 
of  the  probate  court  for  its  true  beneficial 
owner.  So,  plaintiff  does  not  ask  a  money 
Judgment  against  defendant  to  be  enforced  by 
fl.  fa.  He  Invokes  merely  the  power  of  a 
chancellor  to  do  the  following  thing,  to  wit, 
to  coerce  a  final  settlement  in  the  proper  pro- 
bate court  of  the  ancillary  guardianship  with 
the  ultimate  view  and  purpose  of  an  order 
of  transfer  of  what  then  remains  of  the  fund 
from  the  ancillary  guardian  to  the  domicil- 
iary guardian  at  the  place  of  residence  of 
the  ward  in  order  to  throw  off  the  burden  of 
expense,  waste,  and  inconvenience  of  two 
administrations.  Hence  the  real  Justiciable 
dispute  Is  over  the  power  of  a  court  of  equity 
to  make  that  order  either  by  virtue  of  its 
superintending  control  over  the  probate  court, 
or  under  a  recognized  and  ancient  head  of 
chancery  Jurisdiction  over  the  estates  of 
insane  persons.  Necessarily  Involved,  though 
incidental  to  the  main  question  thus 
outlined.  Is  the  value  of  the  right  in  de- 
fendant to  the  custody  of  the  fund,  and 
this.  In  turn,  springs  from  the  perquisites, 
emoluments,  and  fees  of  his  trusteeship  fall- 
ing to  him  In  administering  the  estate. 
These,  moreover,  fluctuate  with  the  amount 
of  the  trust  fund,  with  the  duration  of  the 
trust,  etc.  Now,  in  the  Gartslde  Case,  supra, 
the  trust  estate  ran  up  Into  the  hundreds  of 
thousands  of  dollars  and  the  trusteeship  was 
for  life.  Judge  Rombauer,  speaking  In  that 
case,  laid  the  foundation  for  his  Judgment 
on  the  postulate  that  where  Jurisdiction 
hinges  on  the  value  of  the  matter  in  dispute 
>>uch  value  must  be  estimated  In  money;  on 
the  further  postulate  that  Jurisdiction  does 
not  turn  entirely  on  whether  the  immediate 
object  of  the  suit  was  for  the  recovery  of  a 
sum  of  money,  but  is  to  be  got  at  on  a  survey 
of  the  whole  record — for  instance*.  In  a 
suit  to  establish  the  right  to  an  office,  the  ag- 
gregate of  the  salary  for  the  unexpired  term 
claimed  by  the  adverse  party  Is  the  money 
value  of  the  matter  In  dispute  and  Is  de- 
terminative of  Jurisdiction.  So,  in  an  injunc- 
tion suit,  the  money  value  to  plaintiff  of  the 
object  sought  to  be  gained  by  the  bill  Is  the 


money  value  of  the  matter  In  dispute  and  de- 
terminative of  Jurisdiction.  It  was  on  such 
postulates,  and  not  otherwise,  the  Gartslde 
Case  was  resolved  on  the  question  of  Jurisdic- 
tion as  appears  from  an  excerpt  which  Is  the 
sum  of  the  matter,  Uius: 

"In  the  case  at  bar  the  record  falls  to  show 
what  value,  if  any,  attaches  to  the  defendant's 
position  as  trustee,  but  it  does  appear  that  the 
daration  of  that  office,  if  it  may  be  so  called,  is 
for  life,  and  invests  him,  as  far  as  these  plain- 
tifts  are  concerned,  with  the  partial  control  of 
property  of  the  value  of  $200,000  or  more,  of 
which  he  is  to  be  deprived  by  this  proceeding, 
and  we  are  not  prepared  to  say,  unconditioual- 
iy,  tliat  this  is  a  case  where  the,  amount  in  dis- 
pute does  not  exceed  |2,500." 

In  Gast  Bank  Note,  etc.,  Co.  v.  Fennlmore 
Ass'n  et  aL,  147  Mo.  557,  49  S.  W.  511,  an  In- 
junction suit  In  which  there  was  no  allega- 
tion In  the  bill  to  determine  the  value  In 
money  of  relief  to  plaintiff,  it  was  ruled  we 
had  no  Jurisdiction.  This  ruling  was  put  In 
part  on  a  pronouncement  made  by  the  Court 
of  Appeals  in  Evens,  eta.  Brick  Co.  v.  St 
IjOuIs  Smelting  Ca,  48  Mo.  App.  643,  read- 
ing: 

"When  the  object  of  a  suit  la  not  to  obtain  a 
money  jadgmeuL  but  other  relief  (in  this  case 
an  injunction),  the  amount  involved  must  be  de- 
termined by  tlie  value  in  money  of  the  relief  to 
the  plaintitC,  or  of  the  loss  to  the  defendant, 
should  the  relief  be  granted,  or  vice  versa 
should  the  relief  t>e  denied.  If  either  is  neces- 
sarily in  excess  of  $2,500,  the  Supreme  Court 
has  appellate  jurisdiction  in  the  cause." 

To  like  effect  Is  Marx,  etc..  Clothing  Co.  v. 
Watson,  168  Mo.  loc.  dt.  143,  91  S.  W.  391, 
56  L.  R.  A.  951,  90  Am.  St.  Rep.  440,  and  in 
a  very  late  quo  warranto  case  (State  ex  rel. 
Union  Elec.  Light  &  Power  Co.  v.  Reynolds 
et  al..  Judges,  not  yet  officially  reported,  165 
S.  W.  801),  the  learning  on  the  point  was 
reviewed  in  extenso  by  our  Brother  Graves 
In  banc.  In  that  case  we  drew  to  ourselves 
Jurisdiction  bcause  the  value  of  the  right 
necessarily  involved,  estimated  In  money,  self- 
evldently  gave  us  Jurisdiction.  We  will  not 
swell  this  opinion  by  quoting  from  so  late  a 
case.  The  student  with  a  pryLog  mind  may 
consult  it  with  profit  We  dismiss  It  with 
the  observation  that  the  precedents  there 
marshaled  and  the  reasoning  employed  point 
unerringly  to  the  conclusion  that  we  are 
without  Jurisdiction  In  this  case,  on  the  ques- 
tion in  hand,  unless  we  are  prei)ared  to  say 
the  mon^  value  of  the  right  of  the  Missouri 
guardian  to  hold  the  corpus  of  a  $10,000  es- 
tate In  his  hands  and  administer  it  (thereby 
enjoying  the  appurtenant  and  expectant  fees, 
perquisites,  and  emoluments  of  the  trus- 
teeship), is  over  $7,500.  There  Is  a  case,  not 
In  our  reports,  in  which  no  opinion  was  ren- 
dered because  it  rode  off  on  a  motion  to 
retransfer,  to  wit,  Horton  et  aL  v.  Troll,  Pub- 
lic Adm'r,  In  charge  of  the  estate  of  Dunham, 
See  167  S.  W.  1081,  1083.  In  that  case,  al 
though  the  corpus  of  the  estate  itself  gave  us 
Jurisdiction  If  we  took  that  particular  amount 
as  decisive,  we  retransferred  It  to  the  St 
Louis  Court  of  Appeals  because  the  money 
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value  to  the  aflmlnlstrator  of  the  right  to  ad- 
minister was  within  Its  Jurisdiction. 

Turning,  now,  to  the  present  record,  the 
money  value  of  the  right  to  administer  Mra. 
Wilson's  estate,  which  is  the  only  thing  Troll 
stands  to  lose  or  win,  hence  Is  the  "amount 
in  dispute,"  In  a  Jurisdictional  sense,  certain- 
ly cannot  equal  $7,500;  unless,  more's  the 
pity  (to  borrow  the  wry  conceit  of  a  barrister 
In  another  case  at  our  bar),  we  take  the  let- 
ters of  guardianship  as  In  the  nature  of  a 
warranty  deed  to  the  whole  or  the  lion's 
share  of  the  estate  of  the  ward — a  thing  we 
are  not  willing  to  do,  nor  Is  it  asked  at  our 
hands. 

This  court  has  neither  a  disposition  to 
yearn  after  Jurisdiction  and  give  teeth  to 
such  yearning  by  reaching  out  and  grasping 
it  on  unsubstantial  grounds,  nor  does  It  shirk 
a  Jurisdiction  rightfully  belon^ng  here.  As 
final  arbiter.  It  takes  and  gives  ungrudgingly 
as  the  facts  warrant  and  the  law  directs; 
and  In  this  case  we  are  of  opinion  we  have 
no  Jurisdiction  unless  other  questions  be- 
sides the  amount  In  dispute  give  It  to  us. 
We  have  searched  the  record  with  an  eye  to 
that  fact  and  find  no  question  the  Court  of 
Appeals  cannot  Jurlsdlctlonally  deal  with. 

The  premises  all  In  mind,  the  cause  is  re- 
transferred  to  the  St.  liouls  Ciourt  of  Ap- 
peals.    It  is  so  ordered.    All  concur 


MIDDLETON  v.  BAKER  et  al.    (No.  16840.) 
(Supreme  Court  of  Missouri,  Division   No.  1. 

Dec.  2,  1914.) 
MoRTOAOES  (i  368*)— Sales— Vamditt. 

Where  a  sale  by  the  trustee  in  a  deed  of 
trust  was  made  for  a  or  4  per  cent,  of  the  val- 
ue of  the  property  and  about  8  per  cent,  of  the 
debt,  during  the  absence  of  the  creditor,  who 
innocently  mistook  the  hour  at  which  the  sale 
would  be  made,  but  who  appeared  a  few  min- 
utes after  the  sale  and  asked  the  trustee  to  set 
aside  the  sale,  the  trustee  was  obliged  to  set 
aside  the  sale  and  resell  the  property,  provided 
the  bidders  bad  not  dispersed,  or  readvertise  the 
property  for  sale  at  a  future  date. 

[IJd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1093-1100;  Dec.  Dig.  f  369.*] 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty;   N.  D.  Thurmond,  Judge. 

Action  by  James  A.  Middleton  against 
Frank  T.  Baker  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

This  is  an  action  brought  in  the  circuit  court 
of  Callaway  county,  by  the  plaintiff  against 
the  defendants,  to  set  aside  a  sale  of  real  es- 
tate, sold  under  a  deed  of  trust,  executed  to 
secure  borrowed  money.  The  grounds  for  re- 
lief, as  charged,  were  fraud,  mistake,  sur- 
prise, and  inadequacy  of  consideration  paid 
for  the  land,  etc.  The  Judgment  was  for  ttie 
plaintiff,  and  the  defendants  appealed  to  the 
Kansas  City  Court  of  Appeals,  and  by  that 
court  certified  here  under  the  Constitution. 


The  record  Is  short,  the  facts  few,  and  prac- 
tically no  conflict  in  the  testimony.  The 
facts  of  the  case  are  substantially  as  follows: 
On  and  prior  to  July  1,  1905,  N.  M.  Baker, 
Lldla  Baker,  William  Baker,  and  Nancy  Bak- 
er owned  40  acres  of  land  situate  in  Calla- 
way county,  Mo.,  particularly  described  in 
the  petition.  On  that  date  they  made  and 
delivered  to  the  plaintiff,  James  A.  Middle- 
ton,  their  promissory  note  for  the  sum  of 
$227.20,  bearing  8  per  cent.  Interest,  due  one 
day  after  date,  and  executed  the  deed  of 
trust  conveying  said  land  to  secure  said  loan. 
That,  said  note  not  having  been  paid  when 
due,  the  plaintiff  requested  the  defendant 
John  H.  Buchanan,  the  sheriff  of  said  coun- 
ty, the  substituted  trustee  (the  one  named  in 
the  deed  of  trust  having  died),  to  advertise 
and  sell  the  land  to  pay  said  note.  That  in 
pursuance  to  said  request,  and  according  to 
the  terms  of  said  deed,  the  trustee  advertis- 
ed the  land  for  sale  at  the  west  front  door 
of  the  courthouse  at  Fulton,  on  August  1, 
1010,  between  the  hours  of  9  o'clock  in  the 
forenoon  and  5  o'clock  in  the  afternoon,  and 
on  said  day,  at  the  hour  of  2  o'clock  p.  m., 
he  sold  said  land  to  the  defendant  Frank  T. 
Baker,  for  the  sum  of  $26,  a  stranger  to  all 
the  transactions.  All  ttie  Bakers  save  the 
last  one  mentioned  were  negroes;  and  tlie 
latter  was  an  old  friend  of  the  makers  of  tlie 
note,  and  claimed  to  have  acted  for  them  in 
the  purchase  of  the  land  at  the  trustee's 
sale,  but  he  never  mentioned  that  fact  to  the 
trustee  or  any  one  else  present  at  the  sale, 
and,  if  I  understand  the  record,  there  was 
no  evidence  introduced  tending  to  show  he 
was  acting  for  the  makers.  That  at  the  time 
the  sale  took  place  neither  the  plaintiff  nor 
any  of  the  makers  of  the  note  were  present, 
which  fact  was  known  to  the  trustee.  There 
was  other  land  sold  immediately  preceding 
the  time  the  sale  of  this  40  acres  took 
place.  There  was  a  large  crowd  present, 
but  only  two  bids  were  made  for  this  land. 
The  defendant  Baker,  being  one  of  them,  and 
he  being  the  highest  bidder,  became  the  pur- 
chaser; and  he  Immediately  paid  the  pur- 
chase price,  and  the  trustee  executed  to  taim 
a  trustee's  deed  conveying  to  him  the  land 
mentioned.  The  weight  of  the  evidence 
shows  that  the  plaintiff  was  innocently  mis- 
taken as  to  the  time  the  land  was  to  be  sold, 
and  for  that  reason  was  not  present  at  the 
exact  moment  the  sale  took  place,  but  ap- 
peared a  very  short  time  thereafter — ^bnt  a 
few  minutes.  Upon  learning  of  the  sale,  be 
immediately  then  and  there  requested  the 
trustee  to  resell  the  land,  but  the  trustee  de- 
clined to  so  do;  hence  this  suit.  At  the  date 
of  the  sale  there  was  due  on  the  note  the 
sum  of  $338,  and  the  evidence  tended  to  sho\7 
that  the  land  was  worth  from  $600  to  $800. 

J.  R.  Baker,  of  Fulton,  for  appellants.    B. 
L.  McCall,  of  Fnlton,  for  respondent 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Index* 
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WOODSON,  P.  J.  (after  staUng  tl>e  facts 
as  above).  The  plaintiff  contends,  and  ttie 
greater  weight  of  the  evidence  shows,  that  he 
was  Innocently  mistaken  as  to  the  exact 
hour  at  which  the  sheriff  would  offer  the 
land  for  sale,  and  for  that  reason  he  was  a 
few  minutes  too  late  to  be  present  at  the 
sale,  and  was  therefore  taken  by  surprise. 
In  addition,  he  contends  that,  because  of  the 
fact  that  the  land  sold  for  only  $26,  about  8 
per  cent,  of  the  debt,  and  from  3  to  4  per 
cent  of  the  value  of  the  land,  the  sheriff 
should  have  declared  the  sale  void  and  re- 
sold it,  especially  in  the  light  of  the  facts 
that  plaintiff  offered  to  pay  all  the  costs 
then  accrued,  and  offered  to  guarantee  that 
the  land,  if  resold,  should  bring  its  fair  mar- 
ket value. 

In  the  case  of  Griffith  v.  Hadley,  10  Bosw. 
(N.  Y.)  587,  it  was  held  that  a  mistake  as  to 
the  time  of  sale,  coupled  with  the  fact  of 
inadequacy  of  consideration  paid  therefor, 
without  much  competition.  Justified  the  court 
in  setting  aside  the  sale,  and  ordered  a  resale. 
That  case  was  cited  with  approval  in  the 
case  of  Holdsworth  v.  Shannon,  113  Mo.  523, 
21  S.  W.  85,  35  Am.  St.  Rep.  719. 

If  those  authorities  are  to  be  followed  in 
this  case,  which  I  think  they  should  be,  up- 
on the  grounds  of  equity  and  common  jus- 
tice, we  must  hold  that  the  sheriff  did  not 
properly  perform  his  duties  in  the  premises, 
but  should  have  set  the  sale  aside  and  resold 
it  then  and  there,  U  the  bidders  had  not  dis- 
persed, which  the  evidence  strongly  tends  to 
show  they  had  not,  or.  If  they  had  done  so, 
then  readvertised  it  for  sale  for  some  future 
date,  according  to  the  terms  of  the  deed  of 
trust 

Entertaloing  these  views,  I  am  satisfied 
that  the  Judgment  of  the  circuit  court  should 
be  affirmed.    All  concur. 


ST    LOUIS   LODGE  NO.  9  B.   P.  O    B.  t. 

KOELN,   Collector  of  Revenue. 

(No.  18081.) 

(Sap:rem(.  Court  of  Missonri,  Division  No.  1. 

Dec.  2.  1914.) 
L  Taxatiow  (§  204*)  —  Exkmitions  —  Coir- 

STBUCnON. 

Exemptions  from  taxation  should  be  strict- 
ly construed,  since  the  purpose  of  the  state  to 
abandon  its  right  to  tax  should  not  be  presumed, 
and  since  equality  is  equity  in  matters  of  tax- 
ation. 

[Ed.  Note.— For   other  cases,  see   Taxation, 
Cent  me.  if  321-323,  825,  332,  333;  Dec  Dig. 

2.  Taxation  Q  241*)— Exemptions— "Build- 
iNQ   Used   Exclusively   fob    Chabitable 
Purposes"— "PUBELT  Chabitable  Use." 
A  lodge  building  used  as  a  club  for  mem- 
bers and  their  guests,  in  which  free  entertain- 
ments of  various  kinds  were  given   and  from 
which  no  profits  were  realized,  the  surplus  funds 
being  devoted  to  charity,  is  not  a  building  used 
exclusively  for  purposes  purely  charitable  with- 
in Const,  art.  10,  i  6,  exempting  such  buildings 


from  taxation,  an  exclusive  use  implying  that 
all  other  uses  are  excluded,  a  "purely  chari- 
table use"  being  one  in  which  the  charity  is 
unmixed  with  other  purposes. 

[£<d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ii  389-393 ;  Dec  Dig.  f  241.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Suit  by  St.  Louis  Lodge  No.  9  Benevolent 
and  Protective  Order  of  Elks  against  Ed- 
mund Koeln,  (Collector  of  Revenue  for  the 
City  of  St  Louis,  to  cancel  a  tax  bill.  Judg- 
ment for  the  defendant  and  plaintiff  appeals. 
Affirmed. 

Brownrlgg  &  Mason,  of  St  Louis,  for  ap- 
pellant Edward  W.  Foristel  and  Frank  H. 
Haskins,  both  of  St  Louis,  for  respondent 

BROWN,  C.  This  is  a  suit  to  cancel  a  tax 
bill  issued  against  a  lot  in  the  city  of  St 
Louis  for  city  and  school  taxes  for  1912. 
The  lot  is  owned  by  the  plaintiff  and  occupied 
exclusively  by  a  building  containing  its  lodge 
room,  a  hall  used  by  the  members  and  their 
wives,  daughters,  and  friends  for  entertain- 
ments such  as  dancing,  card  or  other  social 
parties,  a  rathskeller,  where  meals  and  other 
refreshments.  Including  liquors,  are  served  to 
the  members  and  such  guests  as  by  the  rules 
of  the  lodge  'they  are  permitted  to  entertain 
there,  and  an  auditorium  in  which  vaudeville 
and  similar  entertainments,  including  on  one 
occasion  a  boxing  exhibition,  are  given  for 
the  entertainment  of  the  members  and  their 
guests.  There  are  also  billiard  and  card 
roonts  for  similar  use.  No  admission  fee  to 
the  entertainments  is  charged.  The  general 
constitution  of  the  order  to  which  the  lodge 
belongs  states  that  it  is  established  "to  in- 
culcate the  principles  of  charity.  Justice, 
brotherly  love  and  fidelity;  to  promote  the 
welfare  and  enhance  the  happiness  of  its 
members;  to  quicken  the  spirit  of  American 
patriotism;  to  cultivate  good  fellowship;  to 
perpetuate  itself  as  a  fraternal  organization." 
The  by-laws  of  the  plaintiff  lodge  provide  for 
the  relief  of  destitute  and  unemployed  Elks 
to  the  extent  of  $10  per  week  out  of  the 
funds  of  the  lodge.  A  liberal  construction 
has  been  given  to  this  rule,  and  by  reason  of 
the  fortunate  rarity  of  destitute  Elks,  it  has 
been  tacitly  extended  to  cover  general  chari- 
ties without  limit  as  to  the  amount,  and  in 
winter,  and  especially  at  Christmas  time, 
large  sums  have  been  raised  from  the  volun- 
tary contributions  of  members  to  be  dispens- 
ed for  such  purposes,  and  for  Christmas  gifts 
to  children  who,  it  is  presumed,  would  not 
otherwise  be  able  to  partake  of  the  pleasures 
of  that  blessed  season.  Their  entire  lodge 
fund,  arising  from  membership  dues  and  in- 
cluding the  profits  upon  refreshments,  ex- 
cept the  sinking  fund  provided  for  the  pay- 
ment of  the  amount  unpaid  upon  the  proi>- 
erty  In  question,  has  been  devoted  to  these 
charities.     The  lodge  is  incorporated  under 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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the  state  law  providing  for  the  Incorporation 
of  benevolent,  religious,  scientific,  education- 
al, and  miscellaneous  associations.  The  only 
Question  presented  tor  our  consideration  is 
whether  or  not  the  property  in. question  is 
exempt  from  these  taxes  because  it  is  used 
exclusively  for  purposes  purely  charitable 
within  the  meaning  of  that  expression  as 
used  In  section  6  of  article  10  of  our  state 
Constitution. 

[1]  In  construing  this  same  section  this 
court  recently  said: 

"It  must  be  conceded  to  the  state  that,  wheth- 
er a  tax-exempting  clause  be  viewed  from  the 
standpoint  of  the  state  down  to  the  people,  or 
from  the  standpoint  of  the  people  up  to  the 
state,  there  must  be  unbending  and  inviolate 
rules  which,  as  sure  words  of  the  law,  are  al- 
ways to  be  reckoned  with;  and  those  rules 
(from  the  standpoint  of  the  state)  are  that,  an 
abandonment  of  the  sovereign  right  to  exercise 
the  vital  power  of  taxation  can  never  be  pre- 
sumed. The  intention  to  abandon  must  ap- 
pear in  the  most  clear  and  unequivocal  terms 
(Railroad  v.  Cass  County,  53  Mo.  loc.  cit.  27)  ; 
end  from  the  standpoint  of  the  people  they 
are  that  equality  is  equity  in  taxation.  State 
ex  rel.  v.  Johnston,  214  Mo.  856,  118  S.  W. 
J  083,  21  U  a.  A.  (N.  S.)  171. 

The  same  rule  Is  distinctly  stated  in  the 
cases  dted  in  that  opinion,  as  well  as  In  State 
ex  reL  v.  Casey,  210  Mo.  235,  248,  109  S.  W. 
1.  It  is  a  just  and  reasonable  one,  and  what- 
ever may  be  the  doctrine  of  the  adjudications 
in  other  Jurisdictions  must  be  taken  as  the 
well-settled  law  of  this  state. 

[2]  There  can  be  no  question  as  to  the 
charitable  character  of  the  defendant  lodge, 
nor  of  its  disposition  In  that  respect.  While 
the  property  is  used  as  the  meeting  place 
of  the  lodge  where  all  its  regular  business  is 
transacted,  it  also  affords  to  the  members 
and  their  families,  free  of  cost,  the  most 
liberal  facilities  for  social  enjoyment  and 
the  entertainment  of  their  guests,  and  to 
the  unfortunate  bachelor  member  and  tran- 
sient brotlier,  for  compensation,  something 
like  the  culinary  and  table  advantages  of 
home.  The  surplus  of  Its  lodge  funds,  what- 
ever that  may  be,  together  with  large  sums 
voluntarily  contributed  by  its  members,  is 
dispensed,  through  the  activities  of  the  lodge 
organization,  In  the  relief  of  the  needy. 
Were  the  virtues  of  human  sympathy  and 
helpfulness  grounds  for  the  exemption  of 
one's  property  from  the  common  burden  of 
taxation,  the  plaintiff  would  stand  upon 
firm  ground  while  urging  its  claim  for  relief. 
There  are,  however,  others  whom  we  have 
enjoyed  the  pleasant  privilege  of  knowing, 
who  might  stand  upon  the  same  ground  and 
urge  a  similar  claim.  For  them  the  home 
has  not  only  been  the  instrument  and  abiding 
place  of  their  own  personal  comfort,  but  they 
have  opened  Its  doors  to  helpless  and  desert- 
ed or  orphaned  children  whom  they  have 
nurtured  and  educated  to  be  good  and  use- 
ful citizens  of  the  state,  and  have  spent  their 
Income,  and  in  some  cases  more,  in  dispensing 
aid  to  the  destitute  and  suffering.    Perhaps 


one  of  the  brightest  virtues  of  these  has  been 
the  Instinctive  patriotism  evident  in  their 
willingness  to  share  In  the  burden  assumed 
by  the  government  in,  protecting  them  in  the 
life  they  have  chosen  and  In  educating  their 
children. 

It  is  evident  that  the  constitutional  exemp- 
tion before  us  has  no  reference  to  the  char- 
acter and  activities  of  the  owner  except  in 
80  tar  as  those  activities  relate  to  the  use 
of  the  property.  For  instance,  the  same  sen- 
tence of  the  (3onstitntion  we  are  considering 
exempts  from  taxation  property  used  exclu- 
sively for  religious  worship,  yet  it  is  evident 
one  might  have  family  worship  in  his  own 
residence  from  morning  until  night,  except 
at  such  times  as  he  should  step  out  for  a  few 
moments  to  evangelize  his  neighbors,  without 
changing  In  the  least  the  character  of  the 
property  as  his  residence,  or  exempting  it 
from  taxation  on  the  ground  that  it  was  used 
exclusively  for  religious  worship.  The  wor- 
ship would  be  an  incident  to  the  residence  in 
the  property  of  a  pious,  God-fearing  man, 
given  to  the  observance  of  such  duties.  If, 
on  the  other  hand,  the  building  were  a 
church,  devoted  to  public  worship,  and  the 
owner  should  reside  in  It  in  the  capacity  of 
pastor  in  charge  and  caretaker  of  the  prem- 
ises, the  condition  would  be  reversed ;  for 
the  occupation  would  be  an  Incident  to  and 
a  part  of  the  reUglous  use.  This  distinction 
Is  clearly  illustrated  and  interestingly  dis- 
cussed in  State  ex  rel.  v.  Johnston,  supra, 
and  cases  dted  therein  at  pages  663  et  seq. 
of  214  Mo.,  113  S.  W.  1083  (21  L.  R.  A.  [N. 
S.]  171). 

This  house  Is  used,  as  the  plaintlfTs  secre- 
tary tells  us  in  his  testimony,  for  lodge  and 
club  purposes,  and  seems  to  be  well  and  lib- 
erally calculated  for  that  use.  The  constitu- 
tional exemption  requires  that  the  property 
be  "exclusively"  used  for  puriwses  "purely" 
charitable.  This  "exclusive"  use  Implies  that 
all  other  uses  be  excluded.  This  exclusion 
naturally  applies  to  vaudeville,  boxing,  danc- 
ing, billiards,  and'  cards  for  the  amusement 
of  tlie  owners.  It  might,  under  some  cir- 
cumstances, be  said  that  all  these  thln.e^! 
may  be  used  to  raise  money  for  charitable 
purposes;  but  here  the  shoe  is  aa  the  other 
foot  We  are  told  In  the  testimony  that  these 
things  are  all  free.  No  fee  is  charged  for  en- 
trance to  the  shows,  or  to  the  dances,  or  for 
billiards  or  cards.  These  must  be  paid  for 
out  of  the  funds  of  the  lodge,  and  conse- 
quently constitute  uses  not  incidental,  but 
paramount,  to  the  charities.  When  the  lodge 
has  used  the  ball  for  a  dance,  and  has  paid 
the  fiddler,  then  charity  may  come  for  the 
crumbs.  The  exempting  use  must  also  be 
"purely"  charitable — charity  which,  accord- 
ing to  Webster,  is  unmiaei  with  any  other 
element  Charity  ia  not  a  promiscuous  mix- 
er. Here  she  modestly  stands  outside  or  goes 
ber  way  and  waits;  waits  until  the  plaintiff 
haa  finished  using  the  spacious  and  comfort-       | 
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able  rooms  for  tbe  pleasure  of  Its  member; 
waits  until  tbe  curtain  has  fallen  upon  the 
last  scene  of  tbe  vaudeville  performance  on 
tbe  stage;  until  tbe  dancers  have  tired  and 
gone  bome;  until  tbe  billiard  rooms  have 
been  deserted  to  tbe  markers;  until  the  plain- 
tiff has  paid  the  cost  of  its  own  entertain- 
ment, and  goes  out  and  finds  her,  and  hands 
her  whatever  it  may  have  left  in  its  pocket 
She  gets  not  the  use  of  the  premises,  but 
what  remains  of  income  to  tbe  owners  after 
they  have  used  it  in  carrying  out  tbe  injunc- 
tion of  their  organic  law,  by  promoting  their 
own  welfare,  enhancing  their  own  happiness, 
and  caltiyating  their  own  good  fellowship 
amwig  themselves.  Like  the  Supreme  Court 
of  Wisconsin  in  Green  Bay  Lodge  v.  Green 
Bay.  122  Wis.  452,  100  N.  W.  837, 106  Am.  St 
Bep.  984,  we  do  not  find  the  maintaining  of  a 
clubhouse  to  be  a  purely  charitable  osa 
Were  this  true,  as  that  court  remarked  in  its 
opinion — 

"then  any  number  of  men  may  organize  them- 
selves into  a  corporate  body  to  provide  these 
privileges  and  benefits  for  themselves  and  their 
guests,  and  claim  the  exemption  of  the  stat- 
ute." 

After  what  we  have  said,  it  Is  unneces- 
sary to  notice  farther  the  Utah  case  of  Salt 
Lake  Lodge  v.  Groesbeck,  40  Utah,  1,  120 
Pac.  192,  Ann.  Gas.  19140,  940,  in  which  it 
was  held  that  law  exempting  property  of 
this  character  from  taxation  should  be  lib- 
erally construed.  We  are  satlsfled  wlHi  our 
own  rule  In  that  respect 

The  Judgment  of  the  circuit  court  for  tbe 
city  of  St  Louis  is  afllrmed. 

BIiAIB,  C  concurs  in  result 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  Is  adopted  as  tbe  opinion  of 
tbe  court    All  ccmcur,  BOND,  J.,  In  result 


WESSEL   V.  LAVENDER.     (No.  16461.) 

(Supreme  Court  of   Missouri,  Division  No.  1. 

Dec.  2.  1914.) 

1.  Raps  (f  66*)— Crvn,  LiABiutrr— Acnoir— 
Pleadino — Instructions. 

Where,  in  a  civil  action  for  rape,  the  peti- 
tion charged  that  defendant  administered  to 
plaintiff  "a  dose  of  medicine,"  and  plaintiff,  be- 
ing sick  and  in  bed,  under  the  influence  of  the 
medicine  'became  and  was  unconscious,  and 
while  in  such  condition  defendant  assaulted  her, 
such  allegation  as  to  plaintiff's  unconsciousness 
being  tbe  result  of  medicine  was  surplusage  and 
not  material^  and  hence  did  not  authorise  the 
giving  of  an  mstinction  that  the  burden  was  on 
plaintiff  to  show  by  a  preponderance  of  tbe  tes- 
timony that  defendant  was  engaged  in  assault- 
ing her  against  her  will  while  she  was  uncon- 
scious as  a  result  of  medicine  administered  to 
her  by  Iiim,  and  unless  she  had  so  shown  she 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  li  107-Ul;  Dec.  Dig.  §  66.*1 

2.  PuBADiNO  d  87B*)  —  Proof  —  Scops   of 
Pboof. 

Plafaitiff  is  only  required  to  prove  those  al- 
legations necessary   to    a    recovery,   and   those 


which  are  unnecessary  may  be  rejected  as  sur- 
plusage. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CJent  Dig.  {  1224 ;    Dec  Dig.  {  375.*] 

8.  Rape  (|  66*)— Civii.  Li ABiumr— Question 

FOB  JUBT. 

In  a  civil  action  against  defendant,  a  physi- 
cian, for  an  alleged  rape  on  plaintiff,  a  female 
patient,  while  unconscious  from  medicine  admin- 
istered to  her  by  him,  evidence  held  to  entitle 
plaintiff  to  have  the  question  as  to  the  occur- 
rence of  the  assault  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Rape,  (Tent 
Dig.  a  107-Ul;   Dec.  Dig.  t  66.*] 

Appeal  from  Circuit  (Tourt,  Warren  Coun- 
ty;   James  D.  Barnett,  Judge. 

Action  by  Tlllle  Wessel  against  0.  L.  Lar- 
ender.  Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  W.  Delventbal,  of  Warrenton,  aind  John 
W.  Booth  and  Jesse  H.  Scbaper,  both  of 
Washington,  Mo.,  for  appellant  T.  W.  Huk- 
riede,  of  Warrenton,  and  Morton  Jourdan,  of 
St.  Louis,  for  respondent 

BROWN,  C.  This  Is  an  action  by  plaintiff 
for  $5,000  actual  damages  and  $5,000  punitive 
damages  for  ravishing  her  on  April  16,  1908, 
while  she  was  unconscious.  She  was,  at  tbe 
time  of  the  Injury  complained  of,  married, 
about  30  years  old,  and  lived  with  her  family, 
consisting  of  husband  and  two  children — Dal- 
la,  a  girl  10  years  old;  and  Earl,  a  boy  of  6. 
Tbe  defendant  bad  been  their  family  physi- 
cian for  12  years.  His  age  Is  not  given,  but 
the  fact  that  he  graduated  at  the  Washington 
University  Medical  School  In  1865  Indicated 
that  he  had  arrived  at  tbe  age  of  discretion. 
Mrs.  Wessel  had  suffered  from  an  ovarian 
trouble  for  which  Dr.  Lavender  bad  been 
treating  her.  It  caused  her  much  pain  at 
times,  and  be  bad  been  called  to  relieve  her, 
and  on  the  particular  occasion  in  (question  be 
was  called  for  the  same  reason,  and  admin- 
istered tbe  usual  sedative  by  hypodermic  In- 
jection. What  Is  charged  to  have  occurred 
is  stated  In  the  petition  as  follows: 

"That  on  the  said  ICtb  day  of  April  plaintirs 
husband  was  temporarily  absent  from  his  home 
and  not  expected  to  return  for  a  period  of  about 
days,  and  the  defendant  knew  that  plain- 
tiff's husband  was  so  absent  and  was  not  ex- 
pected to  return  for  said  period  of days; 

and,  so  knowing,  defendant  lieing  in  the  course 
of  his  treatment  of  plaintiff  for  her  siduiesB 
in  her  t>edroom  in  the  presence  of  said  minor 
children,  administered  to  and  caused  to  be  taken 
by  plaintiff,  under  the  belief,  on  the  part  of 
plaintiff,  that  the  same  was  necessary  for  her 
proper  treatment  for  said  sickness,  a  dose  ol 
medicine.  That  defendant  having  administered 
said  medicine,  plaintiff  being  then  and  there 
sick  and  in  bed,  under  the  influence  of  said 
medicine,  became  and  was  unconscious,  and 
that  shortly  thereafter  plaintiff  regained  con- 
sciousness, and  upon  regaining  consciousness, 
defendant,  then  plaintiff's  physician  as  afore- 
said, was  in  bed  with  plaintiff,  engaged  in  the 
act  of  committing  sexual  intercourse  upon  tbe 
body  and  person  of  plaintiff.  That  at  the 
time  defendant  was  undressed  and  plaintiff's 
minor  children  were  absent  from  the  room. 
That  at  the  time  when  plaintiff  as  aforesaid 
discovered  defendant  in  said  act  of  violating  her 
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person,  she  at  once  separated  her  person  from 
that  of  defendant,  and  thereupon  defendant  left 
plaintiff's  bed  and  pnt  on  his  clothes  and  de- 
parted." 

On  the  trial  the  plaintiff  testified.  In  sob- 
atance,  that  on  Monday  evening,  April  13, 
1908,  she  was  suddenly  seized  with  a  palnfnl 
aggravation  of  her  trouble,  and  called  Dr. 
Lavender,  who  administered  a  hypodermic 
injection  which  relieved  her.  He  also  attend- 
ed her  the  next  day  for  the  same  purpose, 
but  did  not  come  Wednesday.  On  Thursday 
evening  after  retiring  she  was  seized  with  a 
very  painful  attaclc  and  sent  for  Mrs.  Struebe, 
a  neighbor  woman,  and  for  Dr.  Lavender. 
There  was  at  the  time,  In  addition  to  her  own 
family,  a  young  girl  about  15  years  old  stay- 
ing In  the  house  to  assist  her.  She  slept  Id 
a  large  room  with  two  beds,  one  of  which 
was  occupied  by  this  girl,  and  her  daughter, 
while  the  little  son  occupied  the  bed  with  her. 
Mrs.  Struebe  came,  and  then  the  doctor,  who 
administered  a  hypodermic  injection  and  sat 
by  the  bed  to  await  its  effect.  It  did  not  re- 
lieve her,  and  he  administered  another.  The 
two  girls  had,  after  the  arrival  of  Mrs.  Strue- 
be, been  sent  to  bed  in  a  room  across  the 
hall,  and  the  boy  had  been  placed  in  the  other 
bed  in  Mrs.  Wessel's  room.  Shortly  after  the 
administration  of  the  two  injections  she  be- 
came tired  and  went  to  sleep ;  the  doctor 
then  being  seated  at  the  bedside  and  Mrs. 
Struebe  at  the  foot  of  the  bed.  She  awoke 
with  a  smothering  sensation,  and  found  the 
doctor  in  the  bed  engaged  in  the  commission 
uiion  her  of  the  act  charged  In  the  petition. 
She  then  said,  "What  in  the  dickens  are  you 
doing,  doctor?"  and  called  for  her  daughter. 
The  doctor  said,  "The  kids  aren't  In  here." 
She  then  called  Mrs.  Struebe,  and  the  doctor 
said  she  bad  gone  home.  She  said,  "You  get 
in  the  ball  and  call  those  kids  out  of  there, 
you  call  them."  He  was  then  dressing  and 
told  her  to  be  quiet ;  that  it  was  not  so  bad. 
She  asked  him  again  to  call  the  children. 
When  he  had  completed  his  toilet,  he  picked 
up  his  grip,  and  she  cried  again  two  or  three 
times  to  call  the  children,  but  he  walked 
back  Into  the  kitchen  and  then  returned  to 
the  bed  and  said,  "Look  here,  Mrs.  Wessel, 
now  if  you  ain't  quiet  I  will  give  you  another 
dose  of  medicine."  She  then  shut  up  mighty 
quick  and  kept  still.  He  asked  her  how  she 
was  feeling,  and  she  said  all  right,  and  asked 
him  again  to  call  the  children.  He  then 
went  out  and  the  two  girls  soon  came  into 
the  room.  She  further  testified  that  the  next 
morning  the  doctor  called  at  her  home,  and, 
coming  Into  her  room,  shut  the  door  and  sat 
down  near  her  bed.  She  asked  him  what 
made  him  do  that  to  her  the  night  before. 
He  said  It  was  not  so  bad,  and  not  to 
make  a  great  big  halloo  about  It.  After  some 
talk  In  which  he  attempted  to  excuse  himself, 
she  called  him,  "You  dirty,  nasty,  stinking 
thing,"  and  threatened  to  tell  her  husband. 
He  tried  with  much  talk  to  persuade  her  not 
to  make  a  great  big  bowl  abont  "little  or 


nothing,"  but  she  kept  on  fussing,  and  he 
kept  on  arguing  that  It  would  ruin  his  repu- 
tation and  that  a  murder  might  come  of  it 
She  insisted  that  she  was  going  to  tell  Mr. 
Wessel,  and  after  the  fuss  had  lasted  quite  a 
while  he  said : 

"Well,  I  am  willing  to  pay  for  the  dirtiness 
and  harm;  it  don't  make  any  difference  how 
much  it  will  cost,  if  it  costs  me  11,000,  just  so 
you  won't  tell  him." 

She  vowed  and  declared  for  a  while  that 
she  wpuld,  and  finally  said  she  would  see 
about  It  He  said,  "All  right,  Mrs.  Wessel," 
and  then  after  tbey  bad  quarreled  a  little 
longer  be  went  home.  This  talk  lasted  from 
half  past  6  or  7  o'clock  that  morning  until 
half  past  8  or  9  o'clock.  In  the  afternoon  be 
came  back,  and  after  shutting  the  door  ask- 
ed ber  if  she  agreed  to  it  After  they  bad 
argued  a  while,  she  said :  "If  you  are  willing 
to  pay  what  I  ask  you,  I  will  agree  to  it  to 
take  the  money."  He  said:  "All  right,  Mrs. 
Wessel,  are  yon  honest?"  She  said,  "Yes, 
honest  to  God,"  and  they  shook  hands  on  It 
and  made  the  agreement  that  he  was  to  pay. 
She  was  not  to  tell  her  husband  or  anybody 
else.  This  final  conference  took  about  an 
hour.  No  amount  was  mentioned  other  than 
stated  above. 

Dr.  Lavender  testified  that  at  the  time  of 
his  caU  on  the  night  of  April  16,  1908,  he 
stayed  until  Mrs.  Wessel  had  gone  to  sleep 
after,  the  admiiUstratlon  of  the  second  hypo- 
dermic and  then  went  home,  and  that  every- 
thing she  testified  to  as  having  occurred  aft- 
erward was  purely  fabrication,  without  any 
foundation  in  fact,  and  that  he  never  had 
heard  of  any  complaint  of  the  Icind  until 
February  6, 1909,  when  she  came  to  him  with 
a  bill  as  follows : 

"MarOiasville,  Mo.,  Feb.  4,  1909. 

"To  Dr.  C.  L.  Lavender  •  •  •  $500.00  for 
taking  the  advantage  of  me  Mrs.  Wm.  Wessel 
while  I  was  under  the  influence  of  medicine." 

On  this  paper  were  written  by  Dr.  Laven- 
der the  following  word  and  figures :  "2-6-08. 
Received  $60." 

Mrs.  Wessel  testified  that  when  she  made 
tbe  bargain  with  the  doctor  he  said  he  could 
not  pay  her  until  tbe  first  of  the  year,  so  that 
she  waited  until  about  the  middle  of  January 
before  saying  anything  more  to  him  about  it. 
In  the  meantime  she  was  making  monthly 
payments  on  the  family  doctor  bill,  which  be 
then  told  her  had  nothing  to  do  with  her  biU 
against  him,  which  he  wanted  her  to  make 
"reasonable."  This  induced  her  to  make  it 
$500  instead  of  $1,000.  On  February  4th  Mr. 
Wessel  asked  her  to  pay  the  balance  of  $37 
still  due  on  the  family  bill,  which  she  did, 
taking  her  bill  along,  but  had  no  opportunity 
to  present  it  She  went  back  on  tbe  6th,  and 
when  she  presented  it  be  said,  "What  are  you 
going  to  do  if  I  don't  pay  itr  They  then 
quarreled,  during  which  she  asked  him  to 
call  his  vtte  and  threatened  to  tell  Mr.  Wes- 
sel, and  that  it  would  come  out,  and  then 
started  to  go,  when  he  caught  her  by  the  aria 
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and  after  more  talk  paid  her  $00  and  marked 
it  on  the  bill  as  It  appears. 

The  doctor  says  that  she  first  presented 
the  bill  on  February  6th,  and  that,  when  be 
refused  to  pay  It,  she  presented  a  gun,  and 
in  terms  oozy  with  profanity  and  ribaldry 
commanded  him  to  pay  some  of  it.  He  was 
scared,  thought  his  life  in  danger,  and  gath- 
ered np  $60,  the  same  bills  she  had  paid  him 
two  days  before,  which  he  paid,  marking  It 
on  the  bill,  which  he  put  in  his  own  pocket, 
where  he  kept  It  until  he  turned  it  over  to 
his  attorney.  He  had  her  arrested  with  due 
promptitude  on  the  charge  of  robbery  grow- 
ing out  of  the  manner  in  which  she  made  the 
collection,  and  she  brought  this  suit.  Dr. 
Lavender  testified  on  the  trial  as  to  the  kind 
and  quantity  of  the  medicine  administered  to 
Mrs.  Weesel  on  the  night  of  the  alleged  as- 
sault and  introduced  expert  witnesses  who 
testified  that  it  would  not  ordinarily  produce 
unconsciousness. 

The  plaintiff  requested  and  the  court  gaye 
the  jury  the  following  instructions : 

"(1)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  defendant  on  the 
10th  dny  of  April,  1908,  was  the  physician  of 
plaintiff,  and  as  such  physician  gave  to  plain- 
tiff one  or  more  hypodermic  injections,  and  that 
"within  a  short  time  thereafter  plaintiff,  being 
in  bed  in  her  home  and  defendant  bein^  present 
as  such  physician  in  the  same  room  with  plain- 
tiff, fell  asleep,  and  that  thereupon  defendant, 
while  plaintiff  slept  (if  she  did  so  sleep),  with- 
out the  knowledge  of  plaintiff,  got  in  bed  with 
plaintiff  and  bad  sexual  intercourse  with  plain- 
tiff against  her  will  and  without  her  consent, 
then  the  jury  will  find  a  verdict  in  this  case 
for  plaintiff,  and  will  assess  ber  actual  dam- 
ages at  such  sum  not  exceeding  $5,000  as  in  the 
judgment  of  the  jury  will  fairly  compensate 
plaintiff  for  such  distress  of  mind,  shame,  bo^ 
miiiation,  and  wounded  feelings  as  the  Jury 
may  find  plaintiff  sustained  by  reason  of  such 
intercourse." 

"(3)  The  court  instructs  the  jury  that  if  they 
find  from  the  evidence  that  defendant  bad  sexu- 
al intercourse  with  plaintiff  against  ber  will 
and  without  her  consent  on  the  16tb  day  of 
April.  1908,  at  a  time  when  defendant  was  in 
attendance  upon  plaintiff  as  her  physician  and 
plaintiff  in  bed  and  asleep  and  her  husband 
absent  from  home,  and  that  at  the  time  of  such 
intercourse  no  other  persons  were  on  the  prem- 
ises with  plaintiff  and  defendant,  except  plain- 
tiff's son,  aged  abont  6  years,  and  her  daughter, 
aged  about  9  years,  and  a  girl  employed  abont 
the  premises,  aged  abont  15  years,  and  that  on 
the  following  morning  defendant  returned  and 
pleaded  with  plaintiff  to  say  nothing  about 
such  intercourse  and  proffered  to  pay  plaintiff 
damages  if  she  would  say  nothing  about  such 
intercourse,  and  that  plaintiff  was  thereby  in- 
duced to  keep  silent  about  such  intercourse, 
then  plaintiff's  failure  to  make  complaint  to 
other  persons  of  such  intercourse  will  not  defeat 
plaintiff's  right  to  recover  damages  in  this  ac- 
tion for  such  interootnrse.  But  the  jury  should 
take  these  circumstances  and  all  the  other  facts 
and  circumstances  in  evidence  in  consideration 
in  determining  whether  the  defendant  did  or 
did  not  have  carnal  knowledge  of  plaintiff 
against  ber  will  and  consent." 

At  the  request  of  defendant  he  gave  the 
following  Instructions: 
.  "(S)  The  burden  of  proof  is  upon  the  plain- 
tiff to  show  by  a  preponderance,  that  is,  by  a 
greater  weight  of  the  testimony,  to  the  reason- 
able satisfaction  of  the  Jury,  that  the  defendant 


engaged  in  the  act  of  committing  sexual  inter- 
course upon  the  body  and  person  of  plaintiff 
against  her  will  and  while  she  was  unconscious 
as  a  result  of  medicine  administered  to  her  by 
defendant,  and  unless  she  has  so  shown  by  the 
greater  weight,  that  is,  by  the  preponderance  of 
the  testimony,  you  will  find  for  defendant" 

Ihe  verdict  was  for  defendant. 

L  The  questions  of  fact  is  this  case  are 
slmi^,  and  it  will  assist  us  to  reduce  them 
to  their  lowest  terms  before  proceeding  to 
the  examination  of  the  questions  of  law  pred- 
icated of  them  in  this  appeal.  The  wrong 
charged  in  the  petition  is  that  the  defendant 
violated  the  plaintiff's  person  while  she  was 
unconscious.  The  answer  Is  a  general  de- 
nial. Both  parties  testify  that  the  defendant 
attended  the  plaintiff  in  his  capacity  of  phy- 
sician, at  ber  request,  at  the  time  and  place 
of  the  alleged  commission  of  the  wrong  so 
charged,  for  the  purpose  of  ministering  to 
her  in  physical  distress,  and  that  he  gave  ber 
remedies  appropriate  to  her  condition  of  suf- 
fering, and  sat  by  her  side  until  she  slept. 
Up  to  this  point  their  versions  are  in  perfect 
accord,  but  here  they  diverge.  He  says  that 
when  she  went  to  sleep  he  went  away,  leav- 
ing her  in  that  comfortable  condition.  She 
says  this  Is  not  true;  that  she  was  rudely 
awakened  and  found  him  engaged  in  perpe- 
trating the  outrage  of  which  she  complains, 
having  already  committed  a  capital  felony. 
There  are  none  of  those  questions  of  con- 
sent or  resistance  which  are  frequent  fea- 
tures of  such  dramas.  The  sole  question  Is 
upon  the  truth  or  falsity  of  these  respective 
statements  of  the  actors. 

2.  The  defendant,  by  hla  instruction  No.  8, 
raised  the  subordinate  issue  as  to  whether  or 
not  the  condition  of  unconsciousness  which 
is  admitted  to  have  supervened  to  her  upon 
the  cessation  of  her  pain  was  "a  result  of 
medicine  administered  to  her  by  defendant" 
He  prepared  the  way  by  the  introduction  of 
expert  testimony  to  the  effect  that  the  dose 
be  said  he  administered  would  not  ordinarily 
have  caused  unconsciousness.  This  testimony 
was  not  disputed;  in  fact,  its  effect  could  not 
be  contradicted,  because  the  defendant  alone 
of  all  the  world  knew  how  much  medicine  he 
gave  her.  It  Is  plain  that  if  the  cause  of  her 
unconsciousness  was  not  In  issue,  but  if  the 
act  charged  was  actually  committed  while  she 
was  unconscious  from  natural  sleep  induced 
by  the  cessation  of  her  pain  or  otherwise,  she 
was  equally  entitled  to  recover  under  the 
pleadings,  then  the  giving  of  this  Instruction 
was  highly  prejudicial  to  the  plaintiff.  This 
raises  the  important  question  of  the  case. 

[1]  The  respondent  does  not  contend  that 
this  limitation  upon  the  plaintiff's  right  to 
recover  is  correct  as  an  abstract  proposition. 
He  admits  that  the  act  with  which  he  is 
charged  would  be  equally  actionable  had  the 
unconsciousness  charged  resulted  from  nat- 
ural sleep,  as  in  State  v.  Welch,  191  Mo.  179, 
89  S.  W.  945,  4  Ann.  Cas.  681,  but  he  attempts 
to  Justify  tlie  Instruction  on  the  ground  that 
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the  statement  of  the  petition  that  the  defend- 
ant administered  to  plaintiff  "a  dose  of  med- 
icine," and  that  "having  administered  said 
medicine,  plaintiff  being  then  and  there  sick 
and  in  bed,  under  the  influence  of  said  med- 
icine, became  and  was  unconscious,"  implies, 
if  it  does  not  state,  that  the  unconsciousness 
was  a  result  of  the  medicine;  and  that  it 
follows  that  there  can  be  no  recovery  unless 
the  cause  of  her  unconsciousness  is  proved  as 
charged.  Admitting  his  construction  of  the 
petition,  is  respondent's  conclusion  correct? 

[2]  The  rule  is  that  proof  is  only  required 
of  those  allegations  necessary  to  a  recovery, 
and  that  those  unnecessary  to  that  end  may 
be  eliminated  as  surplusage.  Mehan  v.  St 
Louis,  217  Mo.  35,  46,  116  S.  W.  514;  Fred- 
erick V.  AUgaler,  88  Mo.  598,  603,  604;  Smith 
V.  Pordyce,  190  Mo.  1,  88  S.  W.  679.  The  rule 
more  specifically  stated  la  that,  where  a  good 
cause  of  action  is  well  stated  in  the  pleading, 
all  additional  averments  consistent  there- 
with, whether  by  way  of  inducement,  ex- 
planation, or  additional  particulars,  may  be 
rejected  as  surplusage,  and  a  recovery  may  be 
had  upon  proof  of  the  essential  facts  remain- 
ing. The  only  exception  to  this  rule  is  that 
in  those  special  cases  when  the  law  permits  a 
recovery  upon  the  statement  of  a  legal  con- 
clusion, as  ui>on  the  general  allegation  neg- 
ligence in  a  suit  by.  a  passenger  against  the 
carrier,  if  the  plaintiff,  instead  of  relying  up- 
on this  right,  undertakes  to  state  the  specific 
facts  constituting  his  cause  of  action,  he  will 
be  held  to  have  abandoned  his  general  state- 
went.  This  exception,  it  will  be  seen,  is  more 
apparent  than  real,  for  the  pleading,  so  con- 
structed and  construed,  will  then  be  subject 
to  the  rule  we  have  stated.  The  allegation 
in  this  petition  that  the  plaintiff  was  asleep 
is  as  clearly  a  statement  of  fact  as  would  be 
the  allegation  that  she  was  dead.  While  the 
cause  of  her  slumber  as  well  as  the  cause  of 
her  death  might  In  a  proper  case  become  an 
important  question  for  adjudication,  it  is 
not,  as  we  have  seen,  important  in  this  case. 
The  giving  of  this  instruction  was  prejudicial 
error, 

[S]  8.  The  respondent  says  that  the  Judg- 
ment ought  to  be  permitted  to  stand  because, 
underlying  and  controlling  all  other  ques- 
tions in  the  case  is  the  fatal  fact  that  the  tes- 
timony of  the  plaintiff  is  of  such  a  character 
that,  had  the  verdict  and  judgment  been  for 
the  plaintiff,  it  ought  not  to  be  permitted  to 
stand.  He  says  that  for  that  reason  the  case 
should  not  have  been  submitted  to  the  jury. 

We  are  not  usually  disposed  in  such  cases 
to  attach  much  importance  to  the  failure  of 
a  woman  to  vindicate  her  own  virtue  and  the 
majesty  of  the  law  by  raising  the  hue  and 
cry  to  announce  her  shame  and  humiliation. 
We  can  understand  how  the  natural  modesty 
of  a  good  woman  may  impel  her  to  hide  so 
foul  a  thing  in  her  own  soul,  suffering  the 
pain  and  humiliation  alone,  rather  than  to 


endure  the  mortification  of  displaying  it  in 
the  arena  the  law  has  provided  for  such  ex- 
hibitions, to  curious  crowds  that  in  her  out- 
raged imagination  would  look  upon  her  as 
polluted  rather  than  wronged.  This  case, 
however,  presents  no  such  difficulty.  Accord- 
ing to  her  own  relation  of  the  affair,  the 
plaintiff,  as  soon  as  the  matter  was  presented 
to  her  in  that  light,  considered  the  financial 
features  of  the  situation,  with  the  result  that 
she  agreed,  in  consideration  of  money  prom- 
ised her  by  the  one  who  had  wronged  her  by 
the  commission  of  a  felony,  to  conceal  the 
crime,  and  thereby  herself  became  guilty  of 
a  felony.  R.  S.  1909,  i  4360.  When  the  mon- 
ey was  not  paid  and  he  Intimated  that  be  did 
not  intend  to  pay  it,  she  said  to  him,  "I  am 
going  to  tell  on  you."  This,  she  sajs,  brought 
him  to  such  a  realizing  sense  of  the  trouble 
he  was  in  that  he  followed  her,  and  caught 
her  by  the  arm  in  the  door,  and  paid  her  the 
$60.  She  then  wiped  the  tears  from  her  eyes 
on  her  wrist  and  departed.  The  fact  that  Dr. 
Lavender,  in  charging  her  with  robbery, 
founded  his  accusation  upon  a  threat  to  shoot 
rather  than  a  threat  to  accuse  him  of  a  fel- 
ony, under  section  1895,  R.  S.  1899,  may  not 
be  corroborative  of  his  version  of  the  affair 
as  against  hers;  but  it  at  least  illustrates 
that  queer  perversity  of  human  character 
which  sometimes  prefers  pure  invention  to 
equally  available  facts.  We  know  of  no  law 
which  disqualifies  Mrs.  Wessel  as  a  witness 
by  reason  of  these  circumstances,  or  prevents 
the  jury  from  considering  her  testimony  for 
what  they  may  think  it  worth;  but,  even 
should  it  require  corroboration,  about  which 
It  is  entirely  unnecessary  to  express  an  opin- 
ion, it  finds  It  In  the  fact  that  the  doctor  paid 
$60  on  a  fair  statement  of  the  ground  on 
which  this  suit  is  founded,  and  took  upon 
himself  the  burden  of  explaining  It 

On  the  ground  stated  in  discussing  the  de- 
fendant's eighth  instruction,  we  are  constrain- 
ed to  reverse  the  judgment  of  the  trial  court, 
and  to  remand  the  cause  for  a  new  triaL 

BLAIR,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court  All  concur.  WOODSON,  P.  J.,  to  re- 
sult 


BROTLES  V.  EVERSMEYER.     (No.  16808.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  2,  1914.) 

1.  PUCADINO   (J  248*)— Ajcendmeht— "Nbw 

Causk  of  AcnoK." 

Generally  there  is  the  statement  of  an  en- 
tire new  cause  of  action  when  it  is  apparent 
from  the  original  and  amended  petitions  that 
the  Bubject-matter  in  dispute  is  different;  that 
different  evidence  would  be  required  to  support 
the  cases  stated ;  that  the  measure  of  damages 
would  be  different;  that  the  recovery  under 
one  petition  would  not  be  a  bar  to  an  action  to 
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recover  under  tbe  other ;  and  that  tibe  same  de- 
fenee  ^oold  not  apply  equally  well  to  both  pe- 
titions. 

[E<d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  {  248.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  New  Cause  of  Action.] 
2.  Ejectment    (|    76*)— Amendmbrt— New 

CAuaE  OF  Action— CfoBBECTiON  of  Mistake 

— MisiAEX  IN  Ant  Othbb  Kesfect. 

An  amended  petition  in  ejectment  to  re- 
cover a  fractional  quarter  of  a  section  correct- 
ing a  description  in  the  land  sued  for  by  chang- 
ing section  27  to  section  28  does  not  state  a 
new  cause  of  action,  but  is  within  Rev.  St 
1909,  $  1848,  authorizing  an  amendment  cor- 
recting a  mistake  in  the  name  of  a  party  or  a 
"mistake  in  any  other  respect." 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  205-214;   Dec.  Dig.  t  76.*1 

Appeal  from  Circuit  Coart,  IJlncolii  Conn- 
ty ;  James  D.  Barnett,  Jndge. 

Ejectment  by  W.  W.  Broyles  against  Bno. 
V.  Eversmeyer.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Chas.  Martin,  of  Tioy,  for  appellant  B. 
H.  Norton  and  Avery,  Young  &  Klllam,  all  of 
Troy,  for  respondent 

GRAVES,  J.  This  case  involves  but  a  sin- 
gle question  of  law.  Appellant  has  made  a 
succinct  statement  of  the  case  In  the  follow- 
ing, taken  from  the  brief: 

"The  plaintiff  commenced  this  suit  In  eject- 
ment for  the  northeast  fractional  quarter  of 
section  27,  township  60,  range  2  west,  in  Lin- 
coln county,  September  16,  1908.  To  this  peti- 
tion defendant  filed  a  general  denial  October 
12,  1908.  At  the  March  term,  1909,  the  plain- 
tiff filed  his  amended  petition  In  which  he  ask- 
ed recovery  of  possession  of  the  northeast  frac- 
tional quarter  of  section  28,  township  50,  range 
2  west  On  the  same  day,  March  22,  1909, 
that  plaintiff's  amended  petition  was  filed,  the 
defendant  filed  his  motion  to  strike  out  plain- 
tiff's amended  petition  for  the  reason  that  it 
was  the  substitution  of  a  new  cause  of  action 
and  not  an  amendment  of  the  cause  of  action 
stated  in  the  original  petition,  and  various  oth- 
er reasons.  This  motion  was  by  the  court  over- 
roled  and  exceptions  taken  and  preserved  and 
filed  at  the  same  terms  of  court  The  plaintiff 
took  no  further  steps  in  the  case  until  March 
term,  1911,  and  then  on  the  28th  day  of  March, 
1911,  took  judgment  against  defendant  by  de- 
fault On  March  31,  1911,  the  defendant  filed 
his  motion  to  vacate  and  set  aside  tbe  judgment 
and  in  arrest  of  judgment.  These  motions  were 
overruled,  and  exceptions  taken  and  filed.  The 
question  in  the  case  is:  Was  the  second  or  so- 
called  amended  petition  an  amendment  of  the 
original  cause  of  action  or  the  substitution  of 
a  new  cause  of  action?  There  was  no  waivers 
or  appearance  by  defendant  to  the  second  peti- 
tion. Can  a  plaintiff  sue  for  one  tract  of  land 
and  by  amendment  recover  another  by  default 
without  appearance  by  defendant?" 

[1]  That  tbe  last  expressions  of  this  court 
ate  adverse  to  tbe  contention  of  tbe  defend- 
ant is  conceded  by  his  able  counsel.  He  ar^ 
goes  the  differentiation  of  those  cases  in  the 
flXBt  place,  and  lastly  that  tbe  broad  lan- 
guage used  is  not  a  correct  annunciation  of 
the  law.  He  contends  that  there  is  the 
statement  of  an  entire  new  cause  of  action 


when  it  is  apparent  from  tbe  two  potions  0. 
e.,  the  original  and  the  amended)  that  (1)  the 
subject-matter  in  dispute  Is  different;  (2) 
that  different  evidence  would  be  required  to 
support  tbe  cases  stated  In  the  two  respective 
actions;  (3)  that  the  measnre  of  damage 
would  be  different;  (4)  that  the  recovery 
under  one  petition  would  not  be  a  bar  to  a 
recovery  under  the  other ;  (6)  that  the  same 
defense  would  not  apply  equally  well  to  both 
petitions. 

[2]  Generally  speaking,  these  are  the  tests 
applied  In  determining  whether  tiiere  has 
been  such  a  departure  as  to  make  the  amend- 
ed petition  state  a  different  cause  of  action. 
However,  what  we  have  said  upon  the  sub- 
ject has  been  with  reference  to  our  statute 
upon  amendments.  Section  1848,  R.  S.  1909, 
reads: 

"The  court  may,  at  any  time  before  final 
judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  rec- 
ord, pleading,  process,  entry,  return,  or  other 
proceedings,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the 
name  oi  a  party,  or  a  mistake  In  any  other  re- 
spect, or  by  inserting  other  allegations  mate- 
rial to  tbe  case,  or  when  the  amendment  does 
not  change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to 
the  facts  proved." 

If,  in  tbe  record  before  us,  the  reason  of 
the  court  for  permitting  the  amendment  did 
not  appear,  the  court  would  be  presumed  to 
have  been  guided  by  the  statutory  rule  in 
permitting  the  amendment  This  statute 
says  the  court  may  amend  a  pleading  at  any 
time  before  final,  judgment  "by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect."  In  permitting  this 
amended  petition  to  stand,  it  could  well  be 
concluded  that  the  trial  court  was  convinced 
that  the  section  number,  as  stat^  In  tbe 
original  petition,  was  a  mere  mistake,  and 
such  as  often  happens  In  such  petitions.  A 
correction  of  this  mistake,  if  it  was  shown  to 
the  court  to  have  been  a  mistake,  is  one 
which  would,  in  our  judgment,  fall  fairly 
within  the  meaning  of  the  clause  of  the  stat- 
ute with  reference  to  "a  mistake  In  any  oth- 
er respect"  But  in  the  case  at  bar  we  are 
not  left  in  the  dark  as  to  the  reason  of  the 
trial  court  for  permitting  the  amendment. 
The  record  nisi  reads: 

"Now  at  this  day  come  the  parties  herein 
by  their  respective  attorneys,  and  leave  is 
granted  plaintiff  to  file  during  this  day  an 
amended  petition  correcting  error  in  descrip- 
tion, and  said  amended  petition  is  now  filed." 

This  amounts  to  a  finding  of  the  court 
that  there  was  a  mistake  made  In  the  origi- 
nal petition,  so  far  as  tbe  description  of  the 
land  was  concerned,  and  plaintiff  was  given 
leave  to  correct  the  same.  Nor  Is  this  a 
harsh  construction  of  the  statute,  because. 
If  the  defendant  Is  placed  at  any  disadvan- 
tage by  reason  of  tbe  amendment,  such 
amendment  under  the  statute  must  be  grant- 
ed upon  terms.    In  this  case  the  defendant 
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soogbt  no  teims,  but  stood  boldly  upon  his 
conception  of  the  law.  His  boldness  may 
prove  his  undoing,  bat,  U  so,  the  undoing  has 
been  one  wrought  by  his  own  hands.  This  Is 
the  view  of  the  statute  taken  by  Lamm,  J.,  In 
the  case  of  Wright  v.  Groom,  246  Mo.  158, 151 
S.  W.  465,  and  is  likewise  the  view  previous- 
ly taken  by  this  court  In  the  other  Missouri 
cases  cited  by  Judge  Lamm.  Whether  the 
language  used  by  the  court  in  Wright  v. 
Groom,  supra,  was  strictly  called  for  by  the 
facts  of  that  case  Is  Immaterial,  If  such  lan- 
guage announces  good  doctrine,  and  we  think 
it  does.  Under  the  opinion  in  that  case,  as 
well  as  the  other  cases  therein  dted,  this 
judgment  should  be  affirmed.  The  statute 
quoted  Is  broad  enough  to  cover  Just  what 
was  done  in  this  case. 
Let  the  Judgment  be  affirmed.    All  concur. 


KELLEK  et  al.  v.  SUMMERS.    (No.  16536.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
.     Dec.  2,  1014.) 

1.  CotjRTB  (I  231»)— State  Coubts— Missotjbi 
SuPREUE  CooBT— Certified  CSases. 

For  the  Supreme  Court  to  obtain  jurisdic- 
tion of  a  cause  certified  to  it  from  one  of  the 
Courts  of  Appeals,  on  the  theory  that  the  de- 
cision of  that  tribunal  is  in  conflict  with  a  de- 
cision of  the  Supreme  Court  or  of  one  of  the 
Courts  of  Appeals,  the  Court  of  Appeals  must 
have  rendered  a  decision  in  the  case  or  proceed- 
ing, and  not  have  made  a  mere  ruling  on  a  pre- 
liminary or  interlocutory  motion  not  decisive  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
J>iR.  SS  487,  491,  644,  ftia-«Aa  fwn  «k9_iv;q 
661;  X>ec.  Dig.  §  231.»] 


Dig.  IS  487,  491,  644,  646-648,  650,  652-659, 
-1;X>,      "•     •" 

2.  Courts  (I  231*)— Statb  Cottbts— Missouri 

SuPHEME  Court— Certified  Cases. 

The  purpose  of  Const.  Amend.  1S84,  } 
6,  allowins  the  certification  of  cases  from  the 
Courts  of  Appeals  to  the  Supreme  Court  in  case 
one  of  the  judges  shall  deem  the  decision  con- 
trary to  a  decision  of  the  Supreme  Court  or 
of  one  of  the  Courts  of  Appeals  is  to  prevent 
conflict  in  the  rulings  of  the  appellate  courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §lt  487,  491,  644,  646-648,  650,  652-^59, 
661;    Dec.  Dig.  {  231.*] 

3.  Courts  (J  231*)- State  Ooubts— Missouri 
—  Certification  op  Oases  to  Supreme 
Court— "Opinion"— "Decisiok." 

In  a  case  before  the  Springfield  Court  of 
Appeals,  part  of  a  judgment  for  plaintiff  was 
reversed  and  one  of  the  judges  of  that  court,  filed 
a  dissent,  stating  that  to  reverse  the  judgment 
was  in  conflict  with  named  cases,  which  were 
decisions  of  the  Supreme  Court.  The  major- 
ity opinion  recited  that  such  judge  dissented 
from  part  of  the  opinion,  and  requested  that  the 
cause  be  certified  to  the  Supreme  Court,  where- 
fore it  was  so  ordered.  Bold,  that  as  the  words 
"opinion"  and  "decision"  are  used  interchani;e- 
ably,  and  as  the  language  of  the  dissenting  judge 
clearly  showed  that  he  deemed  the  reversal  of 
the  case  in  conflict  with  decisions  of  the  Su- 
preme Court,  the  canse  could  be  certified  to  the 
Supreme  Court  in  accordance  with  Const 
Amend.  1884,  §  6,  providing  that  where  one  of 
the  judges  of  a  Court  of  Appeals  deems  a  de- 
cision in  conflict  with  decisions  of  one  of  the 
other  Courts  of  Appeals  or  of   the   Supreme 


Coxut,  tii«  cause  shall  be  ewtUled  to  the  Sapnmt 
C!onrt 

[Ed.  Note.— For  other  cases,  see  Courts,  (Vnt 
Dig.  if  487,  491,  644,  646-648,  650,  AS2-6S9, 
661;  Dec.  Dig.  I  231.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Decision ;    Opiniop 

4.  Courts  (|231*)— State  Courts— Missouiu 
SupREio!  Court— JuBisDicnow  Over  Cer- 
tified Cases. 

Where  a  case  is  certified  to  the  Snpreme 
Court  on  dissent  of  a  member  of  the  Court  of 
Appeals,  who  asserted  that  the  decision  was  in 
conflict  with  decisions  of  the  Supreme  Court,  the 
Supreme  C!!ourt,  under  the  direct  provisions  of 
Const  Amend.  1884,  $  6,  takes  jurisdiction  of 
the  whole  case  justi  as  if  it  had  been  brought 
there  originally. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  II  487,  491,  644,  646-648,  650,  652-659, 
601;   Dec.  Dig.  |  231.*] 

5.  Dakaoes  (f  87*)— BxEionLABT  Dakaoks— 
Right  to. 

Punitive  damages  may  be  recovered  where 
a  proper  basis  therefor  is  laid  in  the  petition 
and  proof,  although  plaintiff  recovers  only  nomi- 
nal actual  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |S  188-192;  Dec.  Dig.  f  87.*] 

6.  Tbial  (I  251*)— Instbuctions— Appijca- 
BiLiTY  TO  Pleadings. 

Where  one  count  of  a  petition  to  recover 
the  value  of  a  certificate  of  deposit  wrongfully 
taken  from  plaindS  did  not  charge  larceny  of 
the  certificate,  an  instruction,  which  authorized 
an  award  of  punitive  damages  in  case  the  cer- 
tificate was  stolen,  is  improper,  going  beyond  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  587-505 ;    Dec.  Dig.  i  251.*] 

7.  Appeal  and  Ebbor  (|  1140»)— Detebuina- 
TioN — Remittitur. 

Where  the  award  of  punitive  damages  which 
was  based  on  an  erroneous  instruction  could  be 
separated  from  the  award  of  actual  damages,  the 
error  in  the  instruction  may  be  cured  by  a  re- 
mittitur of  the  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4402-4476;  Dec.  Dig.  f 
1140.*] 

Error  to  Circuit  Court,  Jasper  County; 
Haywood  Scott,  Judge. 

Action  by  R.  F.  Summers  against  S.  A. 
Keller  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  The  Springfield 
Court  of  Appeals  (152  Mo.  App.  626,  133  S. 
W.  1180)  reversed  the  Judgment  and  certified 
the  case  to  the  Supreme  Court  Af^riued  on 
condition  that  plaintiff  enter  a  remittltar; 
otherwise  reversed  and  remanded. 

This  suit  was  decided  by  the  Springfltid 
Court  of  Appeals  by  the  affirmance  of  the 
Judgment  for  plalntlfT  on  the  second  count  of 
his  petition  and  the  reversal  and  remand  of 
his  Judgment  on  the  fourth  count  of  his  peti- 
tion. One  of  the  members  of  that  court  dis- 
sented to  the  reversal  and  remand  in  a  writ- 
ten opinion,  setting  forth  the  grounds  of  his 
dissent  and  stating  that  "to  reverse  that  part 
of  this  judgment,  etc..  Is  also  In  direct  con- 
flict with  Cartwright  v.  Culver,  74  Mo.  179, 
•  •  •  and  also  In  direct  conflict  with 
Foster  V.  Railway,  116  Mo.   165,  21   S.   W. 
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916."    Thereupon  the  majoilty  opinion  con- 
cludes, to  wit: 

"Self,  Special  Judge,  concurs;  Coz,  J.,  dis- 
srnts  as  to  that  part  of  the  opinion  reversing  the 
judgment  and  remanding  the  cause  on  the  fourth 
count  of  the  petition,  and  requests  that  the 
cause  .be  certified  to  the  Supreme  Court,  and 
it  is  so  ordered.  Gray,  J.,  not  sitting.'^  Sum- 
mers V.  Keller,  152  Mo.  App.  626,  646,  651, 
133  S.  W.  1180,  1186. 

As  shown  in  the  two  opinions  of  the 
Judges  of  the  Springfield  Court  of  Appeals, 
this  cause  was  lodged  there  after  a  writ  of 
error  bad  been  sued  ont  In  the  Kansas  City 
Court  of  Appeals  by  the  defendants  in  a  Judg- 
ment In  favor  of  plaintiff  in  the  circuit  court 
of  Jasper  county,  by  the  transference  of  the 
cause  to  the  Springfield  Court  of  Appeals.  It 
Is  shown  by  the  record  and  briefs  in  the  lat- 
ter court  that  the  three  first  counts  of  plaln- 
tUTs  iwtitlon  were  different  statements  of  a 
cause  of  action  for  the  alleged  recovery  by 
defendants  of  a  certificate  of  deposit  for  $500, 
that  the  next  three  counts  were  for  the  value 
of  a  certificate  of  deposit  for  $300,  and  that 
the  seventh  count  was  dismissed  on  the 
trial.  Plaintiff  prayed  actual  and  punitive 
damages  separately  on  both  causes  of  action, 
and  alleged  in  each  a  proper  basis  for  the  re- 
covery of  both  measures  of  relief.  Plaintiff 
had  judgment  on  the  first  cause  of  action  for 
$307.50  actual  and  $037.50  punitive  damages. 
On  the  second  cause  of  action  plaintiff  recov- 
ered $314.50  as  actual  and  $562.50  as  exem- 
I'lary  damages.  The  first  recovery  was  ren- 
dered on  count  No.  2  of  the  petition,  and  the 
second  on  count  No.  4.  So  far  as  necessary, 
the  language  and  scope  of  these  counts  will 
be  adverted  to  in  the  opinion.  The  cause  is 
here  under  the  above-quoted  order  of  the 
Springfield  Court  of  Appeals,  based  upon  the 
above-quoted  dls.senting  opinion  of  one  of  its 
Judges  and  bis  request  for  its  certification 
and  transfer. 

M.  B.  Lively,  of  Webb  City,  for  plaintiffs 
in  error.  H.  W.  Currey  and  Geo.  V.  Farris, 
of  Webb  City,  and  W.  J.  Owen,  of  Joplin,  for 
defendant  In  error. 

BOND,  J.  (after  stating  the  facts  as  above). 
[t-3]  L  Although  no  question  is  made  by  ei- 
ther of  the  counsel  In  this  case  as  to  the  ac- 
quisition of  Jurisdiction  of  this  court,  it  Is 
not  Improper  that  we  should  determine  that 
for  ourselves  before  considering  the  merits  of 
the  writ  of  error  by  which  the  cause  was 
taken  to  the  Springfield  Court  of  Appeals. 
By  section  6  of  the  amendment  of  the  Con- 
stitution adopted  in  1884,  specific  provision 
Is  made  by  that  Instrument  for  the  certifica- 
tion and  transfer  of  any  case  or  proceeding 
pending  In  any  Court  of  Appeals  to  this 
court,  and  in  the  event  that  method  Is  com- 
piled with,  this  court  acquires  the  same  Ju- 
risdiction of  such  case  or  proceeding  as  If  it 
had  been  rightfully  brought  here  by  appeal 
or  writ  of  error  from  the  trial  court,  and 
must  ^ehea^and  determine  It.  To  vest  Juris- 
diction In  this  constitutional  mode  it  Is  neces- 
ITl  S.W.-22 


sary:  First,  that  the  particular  Court  of 
Appeals  where  the  case  or  proceeding  is  pend- 
ing shall  render  a  decision  therein,  not  a 
mere  ruling  on  a  preliminary  or  interlocutory 
motion  which  is  not  decisive  of  the  case 
(Gipson  V.  Powell,  167  Mo.  192,  66  S.  W. 
969) ;  second,  some  one  of  the  Judges  of  that 
court  must  state  of  record  by  adequate  terms 
that  he  deems  the  decision  of  the  majority 
of  the  Court  of  Appeals  contrary  to  a  previ- 
ous decision  of  this  court  or  some  one  of  the 
Courts  of  Appeals;  third,  upon  the  filing 
of  such  {I  statement  by  one  of  its  Judges,  the 
Court  of  Appeals  must,  of  its  own  motion 
pending  the  same  term,  certify  and  transfer 
said  case  or  proceeding  and  the  original 
transcript  therein  to  the  Supreme  Court; 
fourth,  this  procedure  was  devised  to  prevent 
disharmony  in  the  rulings  of  the  appellate 
courts  of  this  state  and  to  enforce  In  all 
others  the  paramount  authority  of  the  "last 
previous  rulings  of  the  Supreme  Court  on 
any  question  of  law  or  equity"  (Ex  parte 
Conrades,  185  Mo.  411,  85  S.  W.  160). 

It  has  been  uniformly  held  in  this  state 
since  the  adoption  of  this  constitutional  pro- 
vision that  this  method  of  transfer  of  Juris- 
diction is  accomplished  solely  by  the  statement 
of  one  of  the  Judges  of  a  Court  of  Appeals 
that  he  deems  the  ruling  on  which  its  Judi- 
cial action  is  taken  to  be  contrary  to  the 
previons  ruling  of  this  court  or  some  Court 
of  Appeals.  He  Is  not  required,  under  the 
Constitution,  to  employ  any  set  or  stereotyped 
terms  to  express  that  idea.  It  is  only  neces- 
sary that  in  some  authentic  way  he  declare 
his  opinion  of  the  contrariety  of  the  Court 
of  Appeals  with  a  subsisting  previous  opinion 
of  this  court  or  some  one  of  the  Courts  of  Ap- 
peals. It  does  not  at  all  affect  the  displace- 
ment of  Jurisdiction  by  this  process  that  the 
Judge  so  stating  should  be  in  error  in  his 
opinion  or  mistaken  as  to  the  fact  It  is 
enongh  to  oust  the  Jurisdiction  of  the  Court 
of  Appeals  in  any  case  or  proceeding  for 
one  of  the  Judges  to  say,  in  proper  words  and 
of  record,  that  Its  decision  of  any  case  is  in 
conflict  with  an  unreversed  ruling  of  this 
court,  or  any  one  of  the  Courts  of  Appeals. 
State  ex  rel.  y.  Philips,  96  Mo.  571,  10  S. 
W.  182;  State  ex  rel.  v.  Smith,  107  Mo.  loc. 
cit.  531,  16  S.  W.  401,  17  S.  W.  901 ;  Clark 
V.  M.,  K.  ft  T.  Ry.  Co.,  179  Mo.  66,  77  S.  W. 
882;  Wllden  v.  McAllister,  178  Mo.  732,  77 
S.  W.  730;  Rodgers  v.  Fire  Ina  Co.,  186  Mo. 
248,  86  S.  W.  369;  Bradley  v.  Milwaukee 
Mech.  Ins.  Co.,  163  Mo.  553,  559,  63  S.  W. 
1132 ;  State  ex  rel.  v.  Smith,  129  Mo.  585,  31 
S.  W.  917 ;  Smith  v.  M.  P.  Ry.  Co.,  143  Mo. 
loc.  cit.  38,  44  S.  W.  718. 

In  the  case  at  bar  the  dissenting  Judge 
stated  of  record  that  "to  reverse"  this  case 
as  his  colleagues  did  "was  in  direct  conflict" 
with  two  decisions  (naming  them)  of  this  • 
court  if  there  Is  any  potency  In  words  to 
convey  the  idea  that  he  thought  the  decisions 
of  his  associates  to  be  contrary  to  the  decl- 
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slons  of  this  court,  then  the  above  terms  did 
express  that  opinion  on  the  part  of  the  dis- 
senting Jadge.  He  conld  not  have  express- 
ed that  thought  more  clearly  nor  distinctly 
If  he  had  copied  the  language  of  the  Consti- 
tution. It  is  idle  to  say  that  he  should  have 
used  the  word  "decision"  Instead  of  the 
words  "to  reverse"  when  speaking  of  the  ac- 
tion of  the  court,  which  he  said  was  "in  di- 
rect conflict"  with  the  previous  decisions  of 
this  court.  To  reverse  a  case  is  to  decide  it; 
and  to  sx)eak  of  a  reversal  is  to  speak  of  a 
decision,  for  there  can  be  no  reversal  .without 
a  decision  "to  reverse."  Hence,  when  Judge 
Cox  stated  that  the  reversal  of  this  case  was 
"in  direct  conflict"  with  two  mentioned  de- 
cisions of  this  court,  he,  in  effect,  stated  in 
the  clearest  and  most  unequivocal  form  that 
the  court  of  which  he  was  a  member  had  r«i- 
dered  a  decision — the  causa  causans  of  its 
reversal — which  was  "in  direct  conflict"  with 
the  rulings  of  the  two  cited  cases  in  this 
court 

Neither  is  there  any  logical  force  or  value 
in  the  suggestion  that  a  "decision"  is  the 
judgment  of  a  court,  and  its  "opinion"  is  the 
mere  reason  for  its  judgment  The  words 
"decision"  and  "opinion"  are  used  interchange- 
ably in  juridical  literature,  and  especially  in 
many  of  the  cases  cited  above,  where  this 
provision  of  the  Constitution  was  under  re- 
view. By  the  use  of  the  word  "decision"  the 
Constitution  makers  plainly  meant  the  opin- 
ions of  the  respective  Courts  of  Appeals  in 
conformity  to  which  their  judgment  or  de- 
cretal order  was  made.  The  Constitution 
was  not  concerned  with  the  sums  of  money 
awarded  to  the  plaintiff  or  other  decretal 
orders  of  the  courts  further  than  these  were 
the  consequence  of  the  principles  of  law  and 
equity  announced  in  the  opinion  or  decision 
and  upon  which  they  were  based.  What  the 
Constitution  designed  to  prevent  was  repug- 
nancy of  rulings  between  Courts  of  Appeals 
or  between  them  and  the  Supreme  Court,  and 
by  "rulings"  it  meant  expositions  of  the  law 
or  the  legal  reasons  upon  which  the  courts 
rested  their  judgment  on  the  questions  pre- 
sented or  the  issues  joined.  To  make  these 
the  same,  the  constitutional  provision  under 
review  provided  that  the  Courts  of  Appeals 
should  have  no  right  to  decide  a  case  when 
any  judge  of  that  body  stated  Its  decision  or 
opinion,  upon  which  It  rendered  a  judgment, 
was  contrary  to  a  previous  ruling  of  this 
court  or  any  one  of  the  Courts  of  Appeals. 
It  was  harmony  of  doctrine  and  adjudication, 
which  this  clause  of  the  Constitution  was 
framed  to  safeguard,  and  that  was  the  sole 
idea,  object  and  extent  of  section  6  of  the 
amendment  of  the  Constitution  of  1884.  It 
was  the  legal  antecedents  of  the  judgments 
of  the  Courts  of  Appeals  which  the  Constitu- 
tion desired  to  control  so  as  to  render  the 
jurisprudence  of  this  state  a  symmetrical  and 
harmonious  body  of  law  for  the  administra- 
tion of  equal  justice,  measured  by  the  same 
standards,  in  all  the  courts  of  the  stata 


[4]  In  the  instant  case  the  cause  has  come 
before  this  court  in  full  accord  with  the  con- 
stitutional duty  of  the  Springfield  Court  of 
Appeals  to  certify  and  transfer  it  here  upon 
the  statement  of  record  of  one  of  its  Judges 
that  the  opinion  of  bis  associates  was  "in 
direct  conflict"  with  two  decisions  of  this 
court,  and  we  take  jurisdiction  of  the  entire 
cause.  For  although  the  dissenting  judge 
stated,  in  substance,  that  the  action  of  his 
associates  in  reversing  a  part  of  plaintUTs 
recovery  was  contrary  to  the  decisions  of 
tills  court,  yet,  it  is  shown  by  the  record  that 
both  of  plaintiff's  causes  of  action  arose  out 
of  the  same  transaction,  and  as  that  transac- 
tion must  come  before  us  for  review  as  to 
one  of  plaintiff's  causes  of  action,  it  is  our 
duty  to  determine  it  with  reference  to  all 
of  the  relief  claimed  by  plaintiff.  When  a 
cause  is  sent  to  this  court  under  this  provi- 
sion of  the  Constitution  it  is  not  transferable 
by  piecemeal,  but  under  the  very  language  of 
the  Constitution,  this  court  is  possessed  of 
full  jurisdiction  and  "must  rehear  and  deter- 
mine said  cause  or  proceeding,  as  any  case 
of  jurisdiction  obtained  by  ordinary  appellate 
processes."  Const  Am.  1884,  S  6-  This 
makes  this  court  the  final  arbiter  of  the 
cause  Just  as  if  it  had  been  properly  appeal- 
ed to  this  court  after  the  Judgment  In  the 
circuit  court  and  furnishes  a  salutary  rule 
whereby  an  appeal  or  writ  of  error  must  be 
finally  determined  by  one  appellate  court 
whose  opinion  will  be  the  single  guide  for 
the  trial  court  in  any  subsequent  proceedings 
In  the  cause. 

[S]  II.  This  case  was  given  careful  coa- 
sideratlon  by  the  Springfield  Court  of  Ap- 
peals, as  is  shown  by  the  full  opinion  written 
by  Judge  Nlzon,  and  concurred  In  by  a  spe- 
cial judge,  and  the  dissenting  opinion  of 
Judge  Cox.  The  facts  and  issues  are  fully 
stated  in  the  report  of  the  case  In  the  Court 
of  Appeals  (152  Mo.  App.  626, 133  S.  W.  1180) 
and  will  not  restate  further  than  to  show  the 
grounds  of  our  decision.  The  gravamen  of 
plaintiff's  two  causes  of  action  was  the  recov- 
ery against  defendant,  who  were  charged  to 
be  fraudulent  conspirators  of  the  amounts  of 
two  certificates  of  deposit  for  the  respective 
sums  of  $500  and  $300,  which  were  issued  to 
the  plaintiff  for  money,  which  he  had  earned 
as  a  mine  worker,  and  deposited  In  two 
banks.  The  pith  of  plaintiff's  complaint  Is 
that  one  of  the  defendants  became  aware  of 
bis  possession  of  the  two  certificates,  and  at 
once  invited  him  to  the  drinking  saloon  kept 
by  the  other,  well  knowing  his  weakness  for 
drink  and  that  he  lost  his  senses  when  he 
yielded  to  it;  that  after  plying  him  with 
drink,  he  was  enticed  into  a  back  room  to 
gamble  with  the  two  defendants;  that  he  was 
made  very  drunk  and  his  two  oertiflcates  of 
deposits  were  taken  from  his  coat  pocket 
without  any  consideration  and  without  his 
knowledge  by  the  fraudulent  schemes  of  the 
two  defendants;  that  one  of  them  thereafter 
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Indorsed  plalntUTa  name  on  tbe  backs  of 
plalntUTs  certificates,  and  received  the  money 
due  upon  them  from  the  banks,  and  did  not 
deUver  it  to  plaintiff. 

The  two  counts  (nnmbers  2  and  4)  of 
plaintiff's  petition  upon  which  plaintiff  re- 
covered Judgment  against  defendants  alleg- 
ed, not  only  the  elements  for  a  recovery  of 
actual  damages,  but  also  the  elements  of 
fraud,  malice,  oppression,  and  conspiracy  on 
the  part  of  the  defendants  In  perpetrating 
their  Joint  schemes  for  obtaining  plaintltrs 
money  as  a  basis  for  punitive  damages.  In 
the  full  and  learned  opinion  of  Judge  Nixon, 
all  tbe  points  insisted  upon  by  the  plaintiff 
In  error  relating  to  the  Judgment  on  the  sec- 
ond count  were  properly  adjudged.  This 
conclusion  of  the  Springfield  Ck>urt  of  Ap- 
peals affirming  the  verdict  and  Judgment 
on  that  count  of  the  petition  Is  approved  by 
us,  though  we  do  not  approve  of  some  of  the 
views  expressed  in  that  opinion  which,  as 
we  understand  them,  condition  the  right  to 
recover  exemplary  damages  upon  a  recovery 
of  substantial  actual  damages.  That  Is  an 
inexact  statement  of  the  rule.  Punitive 
damages  may  be  recovered  where  a  proper 
basis  therefor  Is  laid  in  the  petition  and 
proved,  although  the  plaintiff  recovers  only 
nominal  actual  damages.  Ferguson  v.  Chron- 
ical Pub.  Co.,  72  Mo.  App.  loc  clt.  468;  2 
Sutherland  on  Damages,  {  406;  Lampert  v. 
I>rug  Co.,  238  Mo.  loc.  cit  418,  141  S.  W. 
1095,  87  L.  B.  A.  (N.  S.)  633,  Ann.  Cas. 
191.3A,  351.  In  tbe  latter  case  the  learned 
opinion  of  Boy,  0.,  reviewed  fully  the  au- 
thorities in  this  state  and  elsewhere,  and 
reaches  the  correct  conclusion  that  "verdict 
for  nominal  actual  damages  will  support  a 
verdict  for  punitive  damages." 

[1. 7]  III.  But  we  do  not  concur  in  the 
disposition  made  by  tbe  majority  opinion  of 
the  Springfield  Court  of  Appeals  of  the  re- 
covery which  defendant  in  error  liad  under 
the  fourth  count  of  his  petition.  The  sub- 
stance of  the  allegations  in  that  count  of  the 
petition,  while  charging  the  obtentlon  of  the 
$300  certificate  by  fraud,  conspiracy,  and 
procuring  tbe  owner  to  become  drunk  and  a 
party  to  a  gambling  game,  did  not  impute  to 
tbe  defendants  the  technical  crime  of  lar- 
ceny. The  instruction  given  for  defendant 
in  error  on  that  count  properly  hypothesized 
the  conditions  upon  which  be  could  recover 
actual  damages,  but  it  went  beyond  that, 
and  permitted  the  Jury  to  find  punitive  dam- 
ages if  they  believed  tbe  defendants  had 
stolen  the  $300  certificate  of  deposit.  That 
part  of  the  Instruction  relating  to  punitive 
damages  was  not  warranted  by  tbe  particu- 
lar averments  of  the  fourth  count  of  the 
petition  upon  which  It  was  based,  and  should 
not  therefore  have  been  given.  But  this  er- 
ror could  not  have  prejudiced  the  plaintiffs 
In  error  except  to  the  extent  of  permitting  a 
recovery  of  punitive  damages  on  grounds  not 
pleaded  In  the  fourth  count  of  the  petition. 


It  did  not  In  any  way  affect  th^r  liability 
for  actual  damages  as  to  which  the  Jury  was 
correctly  Instructed  by  Instruction  No.  2. 
The  error  in  tbe  portion  of  that  Instruc- 
tion relating  to  punitive  damages  Is  entirely 
curable  by  exscinding  from  the  verdict  of  the 
Jury  tbe  award  made  by  them  of  $S62.50  as 
exemplary  damages  In  their  verdict  on  the 
fourth  count  of  the  petition.  In  all  other 
respects  we  hold  (as  all  the  members  of  the 
Springfield  Court  of  Appeals),  that  defendant 
in  error  Is  entitled  to  an  affirmance  of  tbe 
Judgment  recovered  by  him  in  the  circuit 
court  If,  therefore,  tbe  defendant  in  error 
will,  within  the  next  ten  days,  enter  a  remit- 
titur of  $562.50  of  the  Judgment  rendered  in 
his  favor  in  tbe  trial  court,  the  remainder 
of  that  Judgment  will  be  affirmed ;  otherwise 
this  cause  will  be  reversed  and  remanded  for 
a  new  trial.    All  concur. 


TOLER  et  al.  v.  JtJDD  et  al.    (Na  16941.) 

(Supreme  Court  of  Missoari,  Division  No.  1. 
Dec.  2,  1914.) 

1,  Descent  ahd  DiSTBiBunoif  ({  91*)— Ac- 
tions BT  HEiaa  —  Becovebt  ov  Pebsonai. 
Assets. 

A  suit  to  cancel,  on  the  ground  of  fraud 
and  undue  influence,  a  contract  whereby  one 
who  had  since  died  intestate  exchanged  a  stock 
of  merchandise  for  certain  lands,  cannot  be 
maintained  by  the  heirs,  since  the  personal 
property  vested  in  the  administratrix. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i{  359-381;  Dec.  Dig. 
§  91.*] 

2.  I^SCXRT  AND  DlSTBIBtTTION  ({  01*)  —  AC- 
TIONS BT  Hbibs— Parties. 

The  refusal  of  tbe  administratrix  to  bring 
such  salt  does  not  entitle  the  heirs  to  maintain 
it  joining  the  administratrix  as  a  defendant 
therein,  Snce  the  heirs  have  a  complete  remedy 
by  action  on  the  administratrix's  bond,  or  by 
proceedings  in  tbe  probate  court  for  her  re- 
moval. 

[Ed.  Note.— For  other  cases,  see  Dtacent  and 
Distribution,  Cent.  Dig.  $S  359-381 ;  Dec  Dig. 
I  91.«] 

Appeal  from  Circuit  Court,  Macon  County; 
Nat  M.  Shelton,  Judga 

Suit  by  W.  Lu  Toler  and  another  against 
James  A.  Judd  and  others.  From  a  Judgment 
for  defendants  upon  demurrer  to  plaintiffs^ 
bill,  the  plaintiffs  appeaL    Affirmed. 

This  Is  a  bill  In  equity  Instituted  by  the 
plaintiffs  against  the  defendants.  In  the  cir- 
cuit court  of  Macon  county,  to  set  aside  and 
cancel  a  certain  contract  made  and  entered 
into  by  and  between  one  E.  F.  Toler  and 
James  A.  Judd,  by  which  the  former  traded 
a  certain  stock  of  goods  at  McFall,  Mo.,  to 
the  latter  for  certain  real  estate,  and  other 
considerations,  located  In  Macon  county. 
There  was  a  demurrer  filed  to  the  bUl  which 
was  by  the  circuit  court  sustained,  and,  the 
plaintiffs  declining  to  plead  further.  Judg- 
ment was  duly  rendered  against  them.    In 
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due  time  and  tn  proper  form  the  plaintiffs 
appealed  to  this  court 

This  state  of  the  record  requires  this  court 
to  pass  upon  the  sufficiency  of  the  bill,  and 
the  demurrer  filed  thereta 

The  bill  Is  as  follows: 

"Plaintiffs  for  their  course  of  action  state: 
That  on  and  prior  to  January  31,  1910,  one 
E.  B\  Toler  was  the  owner  of  a  general  stock 
of  merchandise  of  the  value  of  $16,500,  then 
located  and  situated  in  a  certain  store  building 
occupied  by  him  in  the  town  of  McB'all,  in 
Gentry  county,  Mo.  That  the  defendant  Judd 
wag  then  the  owner  In  fee  of  certain  lands  lo- 
cated in  Maoon  county,  Mo.,  to  wit:  15  acres 
off  the  south  end  of  the  west  half  of  the  north- 
west quarter;  and  the  east  half  of  the  north- 
west quarter,  and  the  west  half  of  the  north- 
east quarter,  and  the  southeast  quarter  of  the 
northeast  quarter,  and  the  north  half  of  the 
southeast  quarter,  all  in  section  6,  township  57, 
range  17,  containing  295  acres  more  or  less, 
subject  to  certain  deeds  of  trust  aggregating 
about  $4,000  principal.  That  said  lands  were 
then  not  worth  to  exceed  $25  per  acre,  or  $7,- 
.^75  in  aggregate,  and  the  sa'id  Judd'a  equity  of 
redemption  therein  was  not  worth  to  exceed 
$3375.  That  the  said  E.  F.  Toler  was  then, 
and  for  a  long  time  prior  thereto  had  been, 
broken  down  in  health,  physically  and  mentally 
weak,  of  unsound  mind,  incapable  of  transact- 
ing business,  easily  susceptible  to  persuasion, 
influence,  and  suggestions,  and  in  constant  fear 
and  dread  of  death,  and  suffering  from  a  mortal 
illness,  as  the  defendants  and  each  of  them  tiien 
well  knew. 

"Plaintiffs  further  state  that  the  defendant 
James  A.  Judd,  well  knowing  the  said  condi- 
tion of  the  paid  E.  F.  Toler  physically  and 
mentally,  with  the  Intention,  design,  and  pur- 
pose to  fraudulently  cheat  and  defraud  the  said 
B.  F.  Toler  out  of  bis  said  stock  of  mer- 
chandise, did  falsely  and  fraudulently  represent 
to  the  said  E.  F.  Toler  that  the  said  lands  of 
the  said  James  A.  Judd  were  of  the  value  of 
$60  per  acre,  and,  with  the  fraudulent  purpose 
aforesaid,  proposed  to  the  said  B.  F.  Toler  that 
he  would  sell  and  exchange  his  equity  in  said 
lands  in  Macon  county.  Mo.,  at  the  valuation 
of  $13,700,  taking  the  said  Toler's  stock  of 
goods  in  exchange  therefor  at  the  valuation 
of  $16,500,  and  would  settle  the  difference  in 
favor  of  said  Toler  of  $2,800  in  certain  notes 
that  said  Judd  then  held  on  persons  living  on 
or  in  the  neighborhood  of  said  lands  in  Macon 
county,  Mo.,  which  said  Judd  falsely  and  fraud- 
ulently represented  to  said  Toler  were  good, 
solvent,  and  collectible  notes. 

"Plaintiffs  further  state  that  said  E.  F.  Toler 
was  not  acquainted  with  the  said  lands  of  the 
said  Judd  in  Hacon  county.  Mo.,  and  was 
wholly  ignorant  of  the  value  of  said  land,  and 
was  wholly  ignorant  of  whether  the  said  notes 
for  the  said  sum  of  $2,800  were  solvent  and 
collectible,  all  of  which  the  defendant  Judd 
then  well  knew,  and  the  snid  Judd  importuned 
and  constrained  the  said  E.  F.  Toler  to  make 
said  exchange  of  said  stock  of  goods  for  the 
said  lands  in  Macon  county.  Mo.,  and  the  said 
$2,800  in  notes,  the  said  E.  F.  Toler  being 
wholly  unable  to  resist  the  importunities,  per- 
suasions, and  constraint  of  the  said  Judd  for  that 
purpose,  as  the  said  Judd  then  well  knew,  and 
said  Toler  wholly  relying  upon  the  said  repre- 
sentations of  the  said  Judd,  and  being  unable 
to  resist  his  importunities  and  persuasions,  was 
induced  thereby  to  sell  and  deliver  to  the  said 
Judd  his  said  stock  of  goods  in  exchange  for 
said  lands  and  said  notes  for  $2,800,  and  did 
on  January  31,  1910,  so  wholly  relying  upon 
said  representations  of  the  said  Judd,  and  be- 
ing so  frandnlently  influenced  by  the  said  Judd, 
aa  aforesaid,  sell  and  deliver  to  him  his  said 
stock  of  goods,  and  received  in  exchange  there- 


for a  deed  from  the  said  James  A.  Judd  and 
his  wife  conveying  said  lands  to  him,  the  said 
E.  F.  Toler,  and  Ida  E.  Toler,  the  defendant, 
his  wife,  subject  to  four  certain  deeds  of  trust 
upon  said  lands  to  secure  the  payment  of  four 
several  notes  therein  described,  aggregating  the 
sum  of  $4,000  principal,  and  the  said  Judd 
then  assigning  and  transferring  without  re- 
course to  the  said  E.  F.  Toler  and  Ida  E.  Tol- 
er, his  wife,  said  notes  agfcregating  the  said 
sum  of  $2,800;  and  plaintiffs  aver  that  the 
said  representations  of  the  said  James  A.  Judd 
were  wholly  false,  that  said  lands  were  not 
worth  to  exceed  $25  per  acre,  and  the  equity 
of  redemption  of  the  said  James  A.  Judd  there- 
in was  not  worth  to  exceed  $3,375,  and  the 
said  notes  for  the  snm  of  $2,800  were  not  col- 
lectible, and  the  makers  thereof  were  insolvent. 

"Plaintiffs  further  state  that  they  do  not 
know  and  are  unable  to  state  the  names  of  the 
makers  of  said  notes. 

"Plaintiffs  further  state  that.  Immediately 
upon  effecting  said  exchange,  the  defendant 
James  A.  Judd  took  possession  of  the  said  en- 
tire stock  of  goods  so  owned  by  said  E.  F.  Tol- 
er, and  removed  the  same  from  said  town  of 
McFall  and  has  converted  the  same  to  his 
own  use. 

"Plamtiffs  further  state  that  the  said  E.  F. 
Toler,  of  the  said  illness  of  which  he  was  then 
suffering,  as  aforesaid,  died  on  or  about  March 
1,  1910,  intestate  and  without  issue,  being  at 
the  time  of  bis  death  a  resident  of  Gentry 
county,  Mo.,  and  left  surviving  him  hia  widow, 
the  defendant  Ida  E.  Toler,  and  the  plaintiff 
W.  L.  Toler,  his  brother,  and  Mary  J.,  his 
mother,  his  only  surviving  heirs;  that  the  fa- 
ther of  E.  F.  Toler  had  theretofore  died ;  and 
that  said  E.  F.  Toler  had  no  sisters  or  brothers, 
or  their  descendants  surviving  him,  other  than 
his  brother  W.  L.  Toler. 

"Plaintiffs  further  state  that,  immediately 
upon  the  death  of  said  E.  F.  Toler,  the  de- 
fendant Ida  E.  Toler  took  out  letters  of  admin- 
istration and  was  appointed  administratrix  of 
the  estate  of  E.  P.  Toler,  by  the  probate 
court  of  Gentry  county,  Mo.,  and  duly  qual- 
ified, and  baa  ever  since  been,  and  now  is,  act- 
ing as  such  administratrix ;  that  plaintiffs  have 
requested  the  said  Ida  E.  Toler  to  join  with 
them  in  this  action,  and  have  been  unable  to 
obtain  her  consent,  and  she  has  refused  to 
join  with  them  in  this  action,  either  individual- 
ly or  as  administratrix  of  the  estate  of  £.  F. 
Toler,  deceased,  and  they  have  for  that  reason 
made  her  a  codefendant  in  this  action,  indi- 
vidually and  as  administratrix  of  the  estate  of 
said  E.  F.  Toler,  deceased. 

"Plaintiffs  further  state  that  they  are  willing, 
and  now  offer,  to  convey  to  the  said  James  A. 
Judd  any  interest  that  might  or  would  pass  to 
them  in  the  lands  above  described  by  reason  rtt 
said  conveyance  of  the  said  James  A.  Judd 
and  his  wife  to  the  said  E.  F.  Toler  and  Ida 
E.  Toler,  and  are  willing  to  transfer  to  said 
James  A.  Judd  any  interest  they  may  or  niii;ht 
have  in  said  notes  for  $2,800,  and  they  pray 
that  said  sale  and  exchange,  of  said  stock  of 
goods  so  owned  by  said  E.  F.  Toler  for  the 
said  lands  in  Macon  county.  Mo.,  and  said 
notes  for  $2,800  be  canceled  and  set  aside,  and 
for  naught  held,  and  that  the  said  defendant, 
James  A.  Judd,  be  requited  to  account  for  ana 
to  pay  over  to  the  administratrix  of  the  es- 
tate of  the  said  E.  F.  Toler  the  said  sum  of 
$16,500,  the  value  of  said  stock  of  goods  so 
owned  by  the  said  E.  F.  Toler,  and  that  judg- 
ment be  rendered  in  favor  of  Ida  E.  Toler,  as 
administratrix  of  the  estate  of  E.  F.  Toler,  de- 
ceased, for  the  sum  of  $16,500  with  interest 
and  costs  of  suit,  and  that  she  be  required  to 
retnm  to  the  said  James  A.  Judd  the  said 
notes  for  $2,800,  and  to  reconvey  to  said  Judd 
said  lands  in  Macon  county,  Mo.,  and  for  other 
sroper  relief." 


Digitized  by 


Google 


Mo.) 


TOLEK  T.  JODD 


841 


The  demurrer  was  as  follows: 

"Now  come  the  defendants  and  demur  to  the 
petition  of  plaintiffs  filed  herein,  nnd  assign  the 
following  grounds  of  demurrer,  to  wit: 

"First  Because  said  petition  '  fails  to  state 
facts  suJScieDt  to  constitute  a  cause  of  action. 

"Second.  Because  said  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendants. 

"Third.  Because  said  petition  shows  upon  its 
face  that  plaintiffs  have  no  legal  capacity  to 
sue  herein. 

"Fourth.  That  there  is  a  defect  of  parties 
plaintiff,  in  that  under  the  allegations  of  the 
petition  the  administratrix  or  administrator 
of  the  estate  of  said  E.  F.  Toler,  deceased,  is  a 
necessary  party  plaintiff  to  this  action. 

"Fifth.  Because  there  is  an  improper  joinder 
of  parties  plaintiff,  in  that  said  W.  L.  Toler 
and  Mary  J.  Toler  have  no  right  or  authority 
to  maintain  this  action,  and  are  improper  par- 
ties plaintiff  herein. 

"Sixth.  Because  said  petition  shows  upon  its 
face  that  the  cause  and  right  of  action,  if  any 
exists,  is  in  the  administratrix  of  the  estate  of 
E.  F.  Toler,  deceased,  and  the  remedy  of  the 
plaintiSb,  if  any  they  have,  must  be  pursued 
in  an  entirely  different  proceeding  from  that 
souccht  to  be  maintained  in  this  action. 

"Seventh.  Because  said  petition,  in  effect,  at- 
tempts to  divest  the  defendant  Ida  B.  Toler  of 
her  title  to  the  real  estate  therein  mentioned, 
and  the  same  fails  to  allege  any  fact  or  facts, 
showing,  or  tending  to  show,  that  the  said  Ida 
E.  Toler  participated  in  any  pretended  or  al- 
leged fraud  claimed  to  have  been  perpetrated 
upon  the  said  E.  F.  Toler.  deceased,  in  the  sale 
of  said  stock  of  merchandise,  or  the  conveyance 
of  the  roal  estate  in  said  petition  described. 

"Eighth.  Because  said  petition  fails  to  state 
tBe  specific  facts  and  acts  of  the  defendant  Judd 
which  it  is  claimed  constituted  fraud  or  undue 
inflnence,  and  fails  to  state  any  specific  facts 
amounting  in  law  to  fraud  sufficient  to  justify 
the  rescission  of  said  contract  of  sale. 

"Ninth.  Because  said  petition  fails  to  allege 
that  the  said  E.  F.  Toler  did  not  see  or  examine 
the  real  estate  mentioned  in  said  petition,  and 
fails  to  allege  that  he  did  not  investigate  the 
solvency  of  the  makers  of  the  notes  therein 
mentioned,  or  that  he  was  prevented  from  mak- 
ing such  examination  of  such  land,  or  such 
investigation  of  the  solvency  of  the  makers  of 
said  notes,  by  any  act  or  conduct  on  the  part 
of  the  defendant  Judd." 

Weattierby  &  Frank  and  Hi^tbee  &  Mills, 
all  of  Klrksvllle,  for  appellants.  E,  0.  Lock- 
wood  and  J.  W.  Peery,  both  of  Albany,  for 
respondents. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  It  will  be  observed  by  read- 
ing this  bill  that  It  states  that  E.  F.  Toler 
and  Ida  E.  Toler,  at  the  time  of  the  execution 
of  the  contract  mentioned,  were  husband  and 
wife;  that  after  its  execution  the  husband, 
E.  P.  Toler,  died  intestate,  leaving  surviving 
blm  his  widow,  Ida  E.  Toler,  his  mother, 
Mary  3.  Toler,  and  a  brother,  W.  F.  Toler,  as 
Ills  only  heirs  at  law;  that  Ida  E.  Toler  was 
tbe  duly  appointed  and  acting  administrator 
ot  her  deceased  husband's  estate. 

[1]  Upon  that  state  of  facts,  counsel  for  de- 
fendants contend,  among  other  things,  that 
siDce  the  object  of  the  suit  was  to  annul 
the  contract  and  recover  back  the  stock  of 
merchandise,  which  of  course  was  per8<mal 
property,  It  could  not  be  maintained  by  the 


plaintiffs,  althdngh  It  being  admitted  by 
the  demurrer  that  they  were  heirs  of  the 
deceased,  for  the  reason  that  tbe  title  to 
personal  property  of  a  deceased  person  vests 
in  his  administrator,  and  that  the  heir  can  ac- 
quire no  title  thereto  except  through  an  ad- 
ministration of  the  estate  through  the  probate 
court,  which  has  not  been  done,  rather  com- 
pleted, in  this  case. 

The  following  authorities  dted  by  counsel 
for  defendants  fully  sustain  this  contention, 
viz.:  Leaky  v.  Maupln,  10  Mo.  368,  47  Am. 
Dec.  120;  State  to  Use  v.  Fulton,  35  Mo.  323: 
Smith  T.  Denny,  37  Mo.  20;  Vastine  t.  Dlnan, 
42  Mo.  269;  State  ex  rel.  v.  Moore,  18  Mo. 
App.  406 ;  Becraft  t.  Lewis,  41  Mo.  App.  546 ; 
Hellmann  ▼.  Wellenkamp,  71  Mo.  407;  Pul- 
11s  V.  Pullls,  178  Mo.  683,  77  S.  W.  753; 
Brueggeman  v.  Jurgensen,  24  Mo.  87;  Griesel 
V.  Jones,  123  Mo.  App.  45,  99  S.  W.  769; 
Orchard  t.  Store  Co.,  225  Mo.  414,  125  S.  W. 
486,  20  Ann.  Cas.  1072;  HUlman  v.  Schwenk, 
68  Mich.  297;  Bourget  v.  Monroe,  58  Mich, 
loc.  dt.  566,  25  N.  W.  514;  Hanenkamp's 
Adm'r  t.  Borgmler,  32  Mo.  569. 

[2]  We,  however,  do  not  understand  that 
counsel  for  plaintiffs  controvert  the  conclu- 
sion previously  announced,  but  seek  to  evade 
the  effect  thereof  by  saying  that,  because  they 
are  heirs  of  the  deceased  Toler,  and  there- 
fore the  equitable  owners  of  the  stock  of 
goods,  subject  to  the  widow's  marital  rights 
therein,  and  her  neglect  or  refusal  to  sue  or 
join  them  in  the  suit,  entitled  them  to  Insti- 
tute and  maintain  this  action  against  her  in- 
dividually and  as  administratrix,  as  well  as 
the  other  defendants. 

This  position  of  counsel  for  plaintiffs  is  un- 
tenable, for  the  reason  that  this  court  has 
repeatedly  held  that  if  an  administrator,  in 
a  proper  case,  refused  to  bring  an  action 
for  the  recovery  of  iwrsonal  property  belong- 
ing to  the  estate,  the  remedy  of  the  heir  is 
either  by  a  suit  on  his  bond,  or  to  institute 
proper  proceedings  in  the  probate  court  to 
have  him  removed  from  office,  and  hare  an- 
other appointed  in  his  stead.  Among  such 
cases  are  the  following:  Hellmann  v.  Wellen- 
kamp, 71  Mo.  407;  Pullls  v.  Pullls,  178  Mo. 
esa,  77  S.  W.  753;  Hillman  y.  Schwenk,  68 
Mich.  loc.  dt.  300,  36  N.  W.  670;  Plynn  v. 
Flynn,  183  Mass.  365,  67  N.  E.  314;  Pritchard 
V.  Norwood,  155  Mass.  539,  30  N.  E.  80; 
Putney  v.  Fletcher,  148  Mass.  247,  19  N.  E. 
370;  Scruggs  v.  Scruggs  (C.  O.)  105  Fed. 
28;  Moore  v.  Fidelity  Co.,  138  Fed.  1,  70  C. 
C.  A.  683;  2  Woemer's  Am.  L.  Ed.  p.  674,  § 
322;  Butler  v.  Roer,  163  Mo.  App.  283,  loc. 
cit.  287,  288,  146  S.  W.  811. 

The  cases  cited  by  counsel  for  plaintiffs  are 
not  in  point  They  are  cases  where  the  bene- 
ficiary have  In  certain  cases  been  permitted 
to  sue  where  tlie  trustees,  officers,  and  direct- 
ors of  corporations,  etc.,  have  declined  to 
sue ;  but  they  are  based  upon  the  ground  that 
those  beneficiaries,  stockholders,  etc.,  have 
no  other  remedy.    The  books  are  full  of  such 
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cases,  and  the  doctrine  therein  announced 
la  8o  familiar  to  the  bench  and  bar  it  would 
be  useless  to  dte  them.  But  the  case  at  bar 
is  not  embraced  in  that  class,  for  the  reason 
that  the  law  affords  the  plaintiffs  ample  rem- 
edy, as  is  shown  by  the  authorities  last  cited. 
We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  circuit  court  should  be  af- 
firmed, and  it  Is  80  ordered.    All  concur. 


In  re  AIKEN  et  aL 

HOWBLL  V.  JACKSON  CJOUNTT. 

(No.  16724.) 

(Supreme  C!ourt  of  Missonri,  Division  No.  1. 
Dec.  2,  1914.) 

1.  Atfeal  ahd  Ebbob  (I  877*)— QussnoRS 

ItXTIEWABIX. 

Under  Rev.  St  1909,  g  2082,  prohibidnK 
the  Supreme  C!onrt  from  reversing  a  Jadgment 
except  for  error  against  appellant  materially 
afCecting  the  merits,  a  county  appealing  from 
a  judgment  awarding  damages  to  a  landowner 
for  the  taking  of  land  for  a  public  road,  ren- 
dered on  his  appeal  from  a  judgment  of  the 
county  court  establishing  the  road  and  award- 
ing damages,  may  not  complain  because  damages 
for  the  takitig  of  the  land  of  a  third  person  were 
not  awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B?rror,  Cent.  Dig.  (f  3560-3572;  Dec.  Dig.  { 
877.*] 

2.  EinNxnr  Dovair  ({  235*)  —  Establish- 
MBirr  or  Hiqhwat- Awabd  or  Daicaoes— 
Statotobt  Pbotisions. 

Under  Eev.  St  1909,  {(  10438-10440,  pro- 
viding for  the  assessment  of  damages  for  the 
taking  of  land  for  a  public  road,  authorizing  ex- 
ceptions to  the  report  of  commissioners,  and 
appeals  to  the  circuit  court  from  orders  assess- 
ing damages  or  opening  the  road,  an  owner  not 
excepting  to  the  report  of  commissioners  "dam- 
ages none"  for  the  taldng  of  his  land,  cannot 
thereafter  complain,  for  the  county  court  had 
jurisdiction  over  all  landowners  affected  by  the 
establishment  of  the  road,  and  the  landowners 
not  filing  exceptions  and  demanding  assessment 
of  damages  anew  are  l)ound  by  the  judgment 
of  the  court  establishing  the  road  and  confirm- 
ing the  report  of  the  commissioners  awarding 
damages. 

[E!d.  Note. — For  other  cases,  see  Eminent  Do- 
main, (Tent  Dig.  S  601 ;   Dec.  Dig.  §  235.*] 

3.  Appeal  and  Ebbor  (|  877*)— PBocEEDiRas 
TO  Establish  Hiohwat— Right  to  Oov- 
FLAiN  or  Ebbok. 

Where,  in  proceedings  to  establish  a  public 
road,  an  owner  of  land  taken  for  the  road  did 
not  file  exceptions  to  the  report  of  the  commis- 
sioners, which  awarded  him  no  damages,  the 
county,  permitting  a  judgment  of  the  county 
court  establishing  and  opening  the  road,  could 
not  thereafter  complain  l>ecause  damages  were 
not  awarded  to  the  landowner. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3560-3572;  Dec.  Dig.  { 
877.*] 

4.  ArPKAl.  AMD  Ebbor  ({  169*)— QtrEsnoNS 
Bbvuwabi*— EScKPnoNS— Nkckssitt. 

Under  Rev.  St  1909,  |  2061,  declaring  that 
no  exception  shall  be  taken  In  an  appeal  or  writ 
of  error  to  any  proceeding  in  the  circuit  court, 
except  such  as  shall  have  been  expressly  de- 
cided by  the  court,  a  point  not  made  in  the  cir- 


cuit court  during  the  trial,  or  in  the  motion 
for  new  trial,  cannot  he  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cient  Dig.  S|  1018-1034;  I>ec  Dig.  f 
169.*] 

6.  Appeal  and  Ebbob  ({  238*)  —  Abbest  or 

JUDOMEMT — NeCESSITT   OF   MOTION. 

Rev.  St  1909,  |  10440,  providing  that  ap- 
peals to  the  circuit  court  shall  be  allowed  either 
par^  from  a  judgment  of  the  county  court  as- 
sessing damages  or  for  opening  any  road,  and 
on  the  appeal  the  circuit  court  shall  hear  and 
determine  the  same  anew,  provides  for  two 
kinds  of  appeal,  one  from  the  damages  awarded 
by  the  coun^  court  and  the  other  from  the 
order  establishing  the  road,  and  where  a  land- 
owner appealing  brought  up  to  the  circuit  court 
the  issues  of  establishing  and  opening  the  road 
and  the  amount  of  damages  awarded  to  him,  but 
did  not  oppose  the  establishment  of  the  road,  but 
merely  asked  damages  for  the  appropriation  of 
his  land,  the  conn^  complaining  of  the  judg- 
ment awarding  damages  could  not  in  the  ab- 
sence of  a  motion  in  arrest,  complain  of  the 
failure  of  the  drcnit  conrt  to  find  jurisdictional 
facts  authorizing  the  road  to  be  established. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Hi  1343,  1346,  1382,  1386- 
1395,  1897,  1899-1401,  1404-1407;  Dec  Dig.  | 
238*] 

6w  Appeal  and  Bbbob  ({  275*)— Questions 
Reviewable— Questions  not  Ruled  on  in 
Tbial  Coubt. 

Under  Rev.  St  1909,  S  2081,  providing 
tiiat  no  exception  shall  be  taken  in  an  appeal 
except  such  as  shall  have  been  expressly  de- 
cided by  the  circuit  court  a  point  not  ruled  on 
by  the  drcnit  court  cannot  he  determined  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1566,  1567,  1647;  Dec. 
Dig.  I  275.*] 

7.  Highways  (§  58*) — Bstablishhbnt— Pbo- 
cxEDiNos— Appeal. 

A  landowner  in  proceedings  for  the  estal)- 
lishment  of  a  road,  who  appealed  to  the  cir- 
cuit court  on  an  affidavit  averring  that  he  be- 
lieved  that  he  was  injured  by  the  verdict  and 
the  judgment  of  the  county  court,  and  that  the 
appeal  was  from  the  merits  and  an  order  and 
judgment  taxing  costs,  merely  appealed  on  the 
issue  of  damages,  i&d  not  on  the  issue  of  the 
establishment  of  the  road,  so  that  the  order  of 
the  county  conrt  establishing  the  road  remained 
operative. 

[Ed.  Note.— For  other  eases,  see  Highways, 
(^nt  IMg.  H  177-198,  200-263;  Dec  Dig.  1 
6a*] 

8  Appeal   and    Ebbob  (|   171*)— Questions 
Review ablx—Treobt  or  Tbial  Court. 
Where  a  cause  was  tried  in   the  circuit 

conrt  on  one  theory,  the  court  on  appeal  must 

dispose  of  the  case  on  the  same  theory. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,    Cent    Dig.   S{   1053-1063,   1066,   1067, 

1161-1166;    Dec.  Dig.  |  171.*] 

9.  E)minent  Domain  (i  222*)  —  Establish- 
ment or  HioHWAT  —  Daicaqes  —  Instbuc- 

TI0N& 

An  instruction  that  the  jury  in  assessing 
damages  to  a  landowner  should  consider  the 
quantity  and  value  of  the  land  taken  for  a  pub- 
lic road  together  with  improvements  thereon, 
the  cost  of  building  the  necessary  fences  along 
the  road,  if  any.  and  the  damages,  if  any,  to 
the  whole  tract  oy  reason  of  the  road  running 
through  it,  and  should  deduct  tlie  benefits  pecul- 
iar to  the  tract  itself,  directs  the  jury  to  con- 
sider the  cost  of  building  necessary  fences 
along  the  road  and  the  damage  to  the  whole 
tract  and  that  from  that  sum  plus  the  value  of 
the  land  taken  must  be  deducted  peculiar  iiene- 
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fita,  and  Is  not  objectionable  ae  containing  over- 
lapping  itema  on  elementa  of  damatre. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Disr.  {§  562-667;  Dec  Dig.  | 
222.*] 

10.  Eminent  Douain  ff  145*)  —  EIstablibh- 
MENT  07  HiaHWAT — Heabusb  Or  Damagbs. 

The  measure  of  damages  for  taking  land 
for  a  public  road  is  the  value  of  the  land  taken 
and  the  damage  to  the  tract  of  which  it  forms  a 
part,  from  which  mnst  be  deducted  the  benefits 
peculiar  to  the  tract  arising  from  the  estab- 
lishment of  the  road. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  K  378-389 ;  Dec  Dig.  J  145.*] 

11.  Appeal  and  E2bbob  (i  1140*)— Corbection 
OF  Vebdict. 

Where  the  amount  erroneously  inclnded  in 
a  verdict  can  be  definitely  ascertained,  the 
court  may  affirm  the  judgment  for  the  proper 
amount  on  the  successful  party  entering  a  re- 
mittitur for  the  excessive  amount 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  448^-4476;  Dec.  Dig.  | 
1140,*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty:   Walter  A.  Powell,  Judge. 

Proceedings  by  Scott  Aiken  and  others 
for  the  establishment  of  a  public  road.  From 
a  Judgment  of  the  circuit  court  awarding 
damages  to  John  T.  Howell  for  land  taken, 
Jackson  County  appeals.  Conditionally  af- 
firmed. 

Bozzelle,  Vineyard  A  Thacher  and  Frank 
A  Boys,  all  of  Kansas  City,  for  appellant 
Ii.  T.  Dryden,  of  Independence,  for  respond- 
ent and  exceptor  John  T.  Howell. 

LAMM,  J.  No  remonstrance  having  been 
filed  tn  the  matter  of  locating  and  opening  a 
public  road  in  Sin-a-bar  township,  Jackson 
county,  presently  proceedings  were  had  cul- 
minating in  orders  in  tlie  county  court  find- 
ing Jurisdictional  facts  together  with  the 
practicability  of  the  road  that  same  was  of 
such  public  utility  as  warranted  the  location, 
establlsluuent,  and  opening  thereof  at  the 
expense  of  the  coonty,  etc.,  the  petitioners 
depositing  the  probable  damages,  estimated 
at  $200,  in  the  county  treasury.  It  was  fur- 
ther ordered  that  the  proper  named  officer 
view,  survey,  and  mark  out  the  road  and 
take  relinquishments  of  rights  of  way,  etc 
Presently,  such  officer  made  report  in  due 
statutory  form  showing,  among  other  tilings, 
that  the  road  ran  through  the  land  of  John 
T.  Howell,  who  claimed  damages  in  the  sum 
of  $2,000.  On  the  approval  of  that  report, 
three  disinterested  freeholders  were  appoint- 
ed commissioners  to  view  the  premises,  hear 
complaints,  and  assess  damages  to  the  own- 
ers of  property  not  rcAlnqnisIiing  tlte  right  of 
way,  the  court  further  finding  anew  that  the 
road  was  of  sufficient  public  utility  to  war- 
rant the  opening  and  establishment  thereof 
at  the  expense  of  the  county.  Presently,  aft- 
er qualifying,  those  commissioners  reported 
assessing  Howell's  damages  at  $400. 

Going  back  a  little,  there  was  another 
property  owner  who  did  not  relinquish  the 


right  of  way,  to  wit,  John  P.  Webb.  As  to 
Webb  the  commissioners  reported  "damages, 
none."  To  that  assessment,  Webb  filed  no  ex- 
ceptions. 

(N.  B.  No  question  is  raised  on  the  regu- 
larity of  any  of  these  preliminary  matters  or 
to  the  Jurisdiction  of  the  county  court,  hence 
details  become  unimportant) 

On  the  coming  in  of  the  commissioners'  re- 
port, John  T.  Howell  in  due  time  filed  iiis 
written  exceptions  to  the  eSect  that  the  dam- 
ages allowed  by  the  commissioners  were  in- 
adequate, and  he  claimed  and  asked  for  a 
Jury  to  assess  the  same.  Presently,  on  the 
coming  in  of  these  exceptions,  a  statutory 
Jury  of  six  freeholders  was  impaneled  and, 
on  a  trial,  it  brought  in  a  verdict  assessing 
his  damages  at  $200.  Presently,  upon  that 
verdict  the  road,  40  feet  in  width,  was  es- 
tablished as  a  public  road  by  the  Judgment 
of  the  county  court,  describing  it,  the  par- 
ties owning  land  through  which  the  road  ran 
were  allowed  until  the  following  March  to 
give  possession  and  open  the  same,  a  war- 
rant was  ordered  issued  to  Howell  and  he,  in 
turn,  was  ordered  to  pay  all  costs  accruing 
since  the  date  of  filing  his  exceptions. 

In  due  time  Howell  perfected  his  appeal 
to  the  circuit  court,  Iiis  agent's  affidavit  fOr 
appeal,  among  other  things,  stating: 

"•  •  'He  believes  the  appellant  is  in- 
jured by  the  verdict  of  the  jury,  the  judgment 
of  the  court,  and  that  this  appeal  is  from  the 
merits  and  an  order  and  judgment  taxing  costs." 

Thereupon  a  transcript  of  the  proceedings 
was  filed  in  the  circuit  court  of  Jackson 
county  and  presently  at  a  trial  there,  on  the 
question  of  damages  alone,  a  new  Jury 
awarded  him  $1,500,  and  Judgment  followed 
against  Jackson  county  for  that  sum.  On 
the  coming  in  of  a  motion  for  a  new  trial, 
the  court  required  a  remittitur  of  $200, 
which  was  made.  It  thereupon  entered  a 
new  Judgment  for  $1,300,  at  the  same  time 
overruling  the  motion.  From  that  Judgment, 
Jackson  county  appeals. 

The  motion  for  a  new  trial  was  put  on  the 
grounds  that  the  verdict  was  against  the 
evidence,  the  weight  of  the  evidence,  the  law 
and  the  evidence,  showed  passion  and  prej- 
udice, and  was  excessive.  Furthermore,  that 
the  court  erred  in  giving  three  instructions, 
A,  B,  and  O,  for  plalntifF;  also  la  admitting 
incompetent  testimony  over  the  objection  of 
defendant  and  in  excluding  competent  testi- 
mony offered  by  the  defendant. 

At  the  trial  in  the  circuit  court,  Webb  did 
not  appear,  nor  did  any  one  appear  for  and 
on  behalf  of  any  of  the  petitioners  for  the 
road.  The  only  appearances  were  on  belialf 
of  Howell,  exceptor,  on  one  side,  and  Jack- 
son county  on  the  other.  The  following  ex- 
cerpt from  appellant's  statement  sufficiently 
indicates  the  scope  of  the  last  trial: 

"The  trial  of  the  case  in  the  circuit  court . 
was  also  directed  solely  to  Howell's  claim  for 
damages."      (And   we  may   add,   the  judgment 
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was  limited  to  his  damas^.)  "No  evidence  was 
introduced  conceming  the  damages  of  John  P. 
Webb,  and  the  jury  in  their  verdict  made  no 
reference  to  him  at  all.  Neither  was  any  evi- 
dence introduced  to  show  the  signers  of  the 
petition  were  qualified  freeholders,  or  that  no- 
tice had  been  given  of  their  intention  to  present 
their  petition  to  the  county  court,  or  that  the 
road  was  of  sufficient  utility  to  warrant  its  es- 
tablishment at  the  expense  of  the  county." 

The  record  shows  that  appellant  objected 
to  no  testimony  below,  and  that  no  testimony 
offered  by  appellant  was  excluded;  nor  Is  It 
now  contended  there  was  any  error  In  in- 
structions B  and  G  given  for  plaintiff;  nor 
that  the  verdict,  as  a  verdict,  is  against  the 
evidence,  or  the  weight  of  the  evidence,  or 
the  law  and  the  evidence;  nor  that  the  Ju- 
ry was  actuated  by  passion  and  prejudice 
against  defendant.  So  that,  by  elimination, 
appellant  reduces  its  assignments  of  error 
materially,  as  wUl  appear  in  due  course. 

Challenged  instruction  A  reads  (the  itali- 
cized clause  containing  the  alleged  vice) : 

'TThe  court  instructs  the  jury  that  in  assess- 
ing the  damages  to  the  landowner  liowell  you 
should  consider  the  quantity  and  value  of  land 
taken  for  the  road,  together  with  improvements 
thereon,  if  any,  and  also  the  cost  of  building  the 
necessary  fence  along  said  road,  if  any,  and 
damage,  if  any,  to  the  whole  tract  of  land,  of 
which  that  taken  for  the  road  forms  a  part,  by 
reason  of  the  road  running  through  it,  and  from 
the  sum  r.f  these  deduct  the  henelits,  if  any, 
peculiar  to  such  tract;  that  is  to  say,  benefits 
peculiar  to  the  tract  itself  and  not  shared  in 
<!ommon  by  it  and  other  lands  in  the  same  neigh- 
borhood." 

The  record  shows  the  road  was  opened 
from  end  to  end  and  side  to  side  in  due  time 
under  the  judgment  and  orders  of  the  coun- 
ty court,  and,  as  we  understand  it,  has  ever 
since  then  been  and  is  now  in  use  as  a  pub- 
lic road. 

In  taking  its  appeal,  appellant  county  filed 
no  motion  in  arrest,  but  stood  alone  on  its 
motion  for  a  new  trial. 

So  much  for  a  statement  of  the  case. 

The  questions  here  are  three,  to  wit: 

(1)  T^iat  respondent's  instruction  A  was  er- 
roneous in  that  it  contained  overlapping 
items  eta  elements  of  damage  and  required 
the  Jury  to  assess  the  cost  of  fences  as  a 
distinct  item  of  damages. 

(2)  That  the  Judgment  is  invalid  because 
the  circuit  court  made  no  finding  of  Juris- 
dictional facts  authorizing  the  road  to  be  es- 
tablished and  the  Judgment  Incorporates  no 
order  establishing  the  road. 

(3)  And  is  invalid  because,  on  the  face  of 
the  record,  it  appears  that  damages  to  the 
land  of  John  P.  Webb  were  not  considered 
or  determined. 

Of  these  in  inverse  order: 

[1]  I.  Of  Webb's  damages:  The  road  stat- 
utes direct  that  any  party  in  interest  may  file 
written  exceptions  to  the  report  of  the  com- 
missioners assessing  damages.  Thereupon  a 
Jury  of  six  freeholders,  qualified  under  the 
law  to  act,  shall  be  summoned,  which  Jury 
"shall  try  the  case  anew  on  the  question  of 
damages,  in  each  case  separately."    R.  S.  1909, 


(  10138.  On  certain  contingencies  the  coun- 
ty court  is  authorized  to  order  the  road  es- 
tablished and  opened,  and  one  of  these  con- 
tingencies is  "if  the  parties  in  Interest  fall 
to  file  written  exceptions  thereto."  Ibid,  f 
10439.  Turning  to  section  10440,  ibid,  it  con- 
templates an  appeal  by  "either  party"  to  the 
circuit  court  "from  the  judgment  of  the  coun- 
ty court  assessing  damages,  or  for  opening 
•  •  •  any  road.  •  •  •••  We  shall  as- 
sume for  the  present,  for  the  purposes  of 
the  point  in  hand,  that  Howell's  appeal  to- 
the  circuit  court  was  not  from  the  Judgment 
opening  the  road,  but  from  the  verdict  on  the 
Issue  raised  by  his  written  exceptions  on  the 
quantum  of  damages  and  from  the  Judgment 
on  that  verdict.  Prom  this  viewpoint,  how 
stands  the  case  on  the  assignment  of  error 
relating  to  the  nonassessment  of  damages  for 
the  appropriation  of  Webb's  land  for  the 
road? 

In  our  opinion  the  point  is  without  sub- 
stance, because: 

(1)  In  the  first  place,  in  so  far  as  the  point 
concerns  Webb  and  his  rights,  he  is  not  a 
party  to  this  proceeding.  Not  being  In  court, 
appellant  is  not  entitled  on  its  appeal  from 
the  Howell  Judgment  to  interpose  the  rights 
of  Webb,  If  any  he  have.  It  must  let  Webb 
speak  for  himsdlf.  An  appellant  is  not  al- 
lowed two  voices  on  appeal,  one  for  itself 
and  another  for  some  party  absent  and  not 
complaining.  One  voice  is  enough.  It  is 
only  errors  that  affect  appellant  or  plaintiff 
In  error  that  are  reversible,  and  courts  lend 
an  attentive  ear  to  none  other.  City  of  St 
Louis  V.  Lanigan,  97  Mo.  loc.  dt.  180,  10  S. 
W.  475;  R.  S.  1909.  S  2082;  Kansas  Oty  v. 
Woerishoeffer,  249  Mo.  loc.  dt  24,  156  S. 
W.  779. 

[2]  (2)  In  the  next  place,  an  analysis  of  the 
sections  of  the  road  statute  cited  supra  put 
it  beyond  question  that  the  county  court  had 
Jurisdiction  over  all  landowners  affected  by 
the  establishment  of  the  road.  Webb  was 
one  of  them.  When  the  commissioners,  with 
notice  to  him  (1.  e,  by  an  order  entered  In  a 
proceeding  to  which  he  was  a  party),  were 
appointed  to  assess  damages,  view  the  prem- 
ises, and  hear  complaints  and,  in  the  per- 
formance of  that  duty,  reported  he  was  not 
damaged,  the  statute  provided  him  a  remedy 
he  could  take  or  leave,  to  wit,  to  file  excep- 
tions and  have  his  damages  assessed  anew. 
Webb  being  In  that  fix  and  standing  mute, 
do  we  understand  learned  cotirigel  now  ap- 
pearing for  appellant  county  to  take  the  po- 
sition that  Webb  could  neglect  to  file  excep- 
tions, allow  the  road  to  be  located  without 
protest,  and.  not  only  so,  but  open  the  road" 
himself  In  pursuance  to  the  court's  order 
and  turn  It  over  to  the  public,  and  thereafter 
claim  damages?  An  answer  to  that  question 
is  not  necessary  to  our  case,  but  we  may  as 
well  say  while  we  are  abont  it  that  we  do 
not  so  understand  the  law.  In  Seafleld  v. 
Bohne,  169  Mo.  loc.  clt  551.  552,  60  S.  W.. 
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1051,  are  sotne  observations  in  point.  In 
that  case  no  exceptions  were  filed  to  tlie 
•commisslonera'  report,  and,  after  the  time 
for  filing  the  same  had  expired,  the  court 
took  op  the  case  and  made  the  final  order 
(page  551  of  169  Mo.,  page  1055  of  69  S.  W.), 
precisely  as  it  did  in  this  case,  so  far  as 
Webb  la  concerned.  In  that  condition  of 
things,  Valliant,  J.,  speaking  for  this  divi- 
8lon  of  the  court,  said: 

"But  when  private  property  rights  are  threat- 
ened it  ia  the  duty  of  the  owner  to  avail  himself 
of  the  process  of  law  for  his  protection,  and  if 
he  stands  by  and  allows  a  court  in  the  exercise 
of  its  rightful  jurisdiction  to  decide  questions 
of  law  or  of  fact  contrary  to  the  correct  inter- 
pretation of  the  one  or  to  the  weight  of  the  evi- 
dence as  to  the  other,  and  neglects  the  means  at 
hand  to  correct  the  error  he  cannot  afterwards 
treat  the  whole  proceedings  of  the  court  as  a 
nnllity." 

[I]  (3)  In  the  next  place,  Howell,  being  in 
no  wise  to  blame  for  the  absence  of  Webb  in 
the  county  court  or  In  the  circuit  court 
how  comes  It  he  stands  to  be  punished 
for  what  did  not  concern  him?  Counsel 
appearing  for  the  county  on  this  appeal, 
and  raising  the  point  for  the  first  time, 
were  not  its  trial  attorneys  In  the  cir- 
cuit or  county  court.  Evidently  those  trial 
attomeyis  concluded  when  the  commissioners 
found  Webb  was  not  damaged,  that  the  next 
move  was  up  to  him  under  the  statutory 
plan  of  opening  roads.  They  further  con- 
cluded, since  he  made  no  move,  that  silence 
showed  consent,  and  that  the  finding  of  the 
commissioners  became  conclusive  on  him, 
hence  their  client,  the  county,  was  in  no  dan- 
ger of  being  mulcted  thereafter  in  damages 
for  the  appropriation  of  his  land.  There  is 
no  escape  from  this  conclusion,  because,  be- 
ing learned  in  the  law,  they  permitted  the 
Judgment  of  the  county  court  to  go  establish- 
ing and  opening  the  road.  Having  done  that, 
does  it  lie  In  the  mouth  of  the  county  at  this 
late  day,  when  new  hands  have  come  to  the 
bellows,  to  face  about  and  change  its  view 
on  that  question  on  appeal  to  this  court? 

Moreover,  if  learned  counsel  now  appear- 
ing for  the  county  are  right  in  their  conten- 
tion, then  the  county  has  the  road  without 
paying  Webb's  damages.  If,  peradventure, 
the  conscience  of  the  county  be  pricked  in 
that  behalf,  a  ready  remedy  is  at  its  door. 
It  can  ease  its  conscience  by  paying  them 
at  any  time  without  our  meddling  with  How- 
ell's Judgment  for  his  separate  damages,  In- 
asmuch as  a  reversal  will  not  pay  Webb. 
If,  as  we  fear  Is  the  case.  It  Is  not  conscience, 
but  supposed  danger  from  that  angle,  that  is 
behind  the  point  and  puts  life  and  mettle 
Into  Its  heels,  then,  how  will  that  danger  be 
lessened  by  reversing  Howell's  Judgment? 
Will  reversal  here  parry  the  menace?  Oan 
the  county  make  Webb  Interpose,  or  does  It 
want  to  make  Webb  come  into  the  circuit 
court  on  Howell's  appeal,  wiUy  nllly,  and 
claim  bis  own  separate  damages?  Or,  ab- 
sent Webbk  are  bis  damages  to  be  awarded 


him  without  his  having  a  finger  in  the  pie, 
a  day  in  court?  All  those  things,  we  opine, 
would  be  new  wrinkles  in  road  litigation  for 
which  there  are  no  precedents  known  to  us. 
If  he  was  a  bold  man  who  first  ate  an  oyster, 
as  Swift  tells,  what  should  we  say  of  a 
court  that  added  'new  terrors  to  road  litiga- 
tion? 

[4]  (4)  Finally,  no  such  point  was  made  be- 
low during  the  trial,  or  in  the  motion  for  a 
new  trial.  The  circuit  court  ruled  on  no  such 
question,  ergo  we  may  not.  Attend  to  the 
lawmaker's  mandate  in  that  behalf: 

"No  exception  shall  be  taken  in  an  appeal  or 
writ  of  error  to  any  proceedings  in  the  circuit 
court,  except  such  as  shall  have  l>eeu  expressly 
decided  by  such  court"    R.  S.  1909,  $  2081. 

[6]  II.  Of  the  failure  of  the  circuit  court 
to  find  Jurisdictional  facts  and  to  incorporate 
an  order  establishing  the  road  in  the  Judg- 
ment: Although  appellant  has  its  road  in 
full  and  undisputed  possession,  yet  it  sug- 
gests that  it  ought  not  to  pay  Howell's  dam- 
ages because  it  fears  its  title  to  the  road  is 
bad,  for  that  the  Judgment  in  the  circuit  court 
is  a  straight  award  of  money  damages  and 
makes  no  finding  of  Jurisdictional  facts  and 
does  not  in  terms  establish  a  public  road.  Is 
that  assignment  of  error  well  taken?  De- 
cidedly not,  because: 

(1)  In  the  first  place,  it  cannot  be  contend- 
ed that  the  circuit  court  has  no  Jurisdiction 
at  all  in  the  premises.  It  must  be  conceded 
it  had  Jurisdiction  to  try  the  issue  of  damages 
and  enter  Judgment  thereon.  If,  now,  it  also 
had  Jurisdiction  on  Howell's  appeal  (as  appel- 
lant contends)  to  find  Jurisdictional  facts 
upon  which  a  road  could  be  established  and 
had  Jurisdiction  to  establish  the  road,  its 
Jurisdiction  to  do  those  additional  things 
would  depend  on  the  form  of  the  appeal,  as 
pointed  out  in  the  former  paragraph  and  as 
ordained  in  R.  S.  1909,  $  10440,  supra.  That 
section  provides  for  two  kinds  of  appeals, 
one  from  the  damages,  the  other  from  the  or- 
der establishing  the  road.  Let  us  also  con- 
cede, only  pro  hac  vice,  that  Howell's  appeal 
brought  up  to  the  circuit  court  the  issues  of 
establishing  and  opening  a  road  (1.  e.,  the 
question  of  road  or  no  road),  and  for  the 
same  turn  let  it  be  admitted  it  was  error  to 
make  no  finding  on  those  issues.  With  such 
concessions,  made  by  way  of  argument  the 
questions  obtrude  at  once:  Was  there  any 
exception  taken  below?  Was  the  question 
raised  to  t>e  ruled  nisi?  The  answer  must 
be,  no.  This  appellant  as  this  record  shows, 
got  all  it  wanted  from  the  court  below  on 
those  scores.  Howell  was  not  opposing  the 
road,  nor  was  he  seeking  to  establish  the 
road.  He  was  asking  damages  for  the  actual 
appropriation  of  his  land.  That  was  the  sole 
Issue  interesting  him.  In  that  view  of  it, 
the  burden  was  on  appellant  to  show  these 
Jurlsdictionai  facts,  if  on  any  one.  This 
burden  appellant  lightly  cast  off.  Moreover, 
when  the  Judgment  was  rendered  did  appel- 
lant file  a  motion  In  arrest  because  on  the 
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whole  record  the  Judgment  was  erroneous  as 
not  responsive  to  the  Issues?  No.  CJontra,  it 
rested  content  with  the  form  of  the  Judgment, 
took  its  exception  on  other  questions,  and 
raises  the  point  in  hand  for  the  first  time 
In  this  court  If  the  question  here  was 
whether  the  circuit  court  had  Jurisdiction  to 
render  any  Judgment  at  all,  we  would  have 
a  question  of  different  quality,  but  unless  we 
are  to  rule  that  a  motion  In  arrest  no  longer 
serves  any  purpose  In  practice  whatever,  we 
must  hold  one  was  necessary  in  this  case. 
Murphy  v.  R,  R,,  228  Mo.  loc.  clt  85,  128  S. 
W.  481;  Stld  V.  R.  R.,  211  Mo.  411,  109  S. 
W.  663,  and  cases  cited;  vide.  State  ex  rel. 
V.  Fisher,  230  Mo.  325,  130  S.  W.  35,  Ann. 
Cas.  1912A,  970,  arguendo.  And  that  Its  ab- 
sence is  fatal  to  the  point. 

[6]  (2)  In  the  next  place,  if  it  be  conceded 
that  no  motion  In  arrest  was  necessary  to 
preserve  the  point,  yet  on  this  record  we  are 
forbidden  by  the  statute  to  reverse  the  Judg- 
ment on  that  account  This  is  so  because  the 
circuit  court  did  not  rule  on  any  such  ques- 
tion, and,  absent  its  decision,  we  can  make 
none.  Vide  the  statute  quoted  supra,  R.  S. 
1909,  §  2081. 

[7]  (3)  In  the  next  place,  this  record  shows 
conclusively  that  no  appeal  was  taken  on  the 
issue  of  road  or  no  road,  but  only  on  the  is- 
sue of  damages.  Bennett  v.  Woody,  137  Mo. 
377,  38  S.  W.  972.  Therefore  the  Judgment 
of  the  county  court  establishing  and  opening 
the  road  was  in  no  sense  drawn  in  question  or 
put  in  Jeopardy  by  the  appeal,  but  was  left 
behind  a  final,  operative,  self-enforcing  Judg- 
ment, free  from  the  vicissitudes  of  the  event 
of  the  api>eal,  and  not  a  whit  depending  on 
the  circuit  court's  finding  Jurisdictional  facts 
on  which  the 'location  of  a  public  road  de- 
pends. Why  should  the  circuit  court  go  out 
of  its  way  to  do  over  again,  by  a  side  stroke, 
what  had  already  been  well  and  finally  done 
in  the  county  court?  The  maxim  is:  A  court 
has  nothing  to  do  with  what  is  not  before  it. 

[8]  Moreover,  not  only  was  such  the  trial 
theory  and  therefore  the  preclusive  theory  on 
appeal,  according  to  the  settled  doctrine  of 
this  court,  but  the  a£adavit  for  appeal  clearly 
shows,  when  fairly  read,  that  the  appeal 
was  taken  only  from  the  verdict  and  Judg- 
Dwnt  for  damages  and  costs.  That  the  word 
"merits"  was  used  in  the  afildavit  of  appeal 
is  due  to  the  statutory  relaticm  between  ap- 
peals from  Justices'  courts  and  from  county 
courts,  and  the  context  shows  the  merits 
meant  were  those  on  the  Issue  of  damages. 
It  results  that  when  the  county  court  found 
the  road  was  of  sufiiclent  public  utility  to 
warrant  its  establishment  and  opening  at  the 
expense  of  the  county,  and  (doaer  home) 
when  it  went  on  and  opened  it  and  took  pos- 
session, and  when  (still  closer  home)  Howell's 
appeal  did  not  bring  up  the  issues  of  road  or 
no  road,  but  only  that  of  his  damages — we 
say,  when  all  these  things  happened,  as  they 
did,  tiien  tiie  county,  by  its  own  election,  h«* 


came  irrevocably  bound  to  pay  the  damages 
whenever  they  were  set  at  rest  by  being  le- 
gally awarded  by  an  adjudication  on  his  ap- 
peal. Forsyth  v.  Heege,  61  Mo.  App.  277. 
The  point  is  disallowed  to  appellant  as  with- 
out substance. 

[I]  III.  Of  instruction  A:  With  foregoing 
questions  at  rest  we  confront  the  malu  con- 
tention in  the  case,  viz.,  that  instruction  ▲ 
overlapped  on  the  elements  of  damage  and 
permitted  recovery  for  the  cost  of  fencing  as 
a  separate  and  specific  item.  We  are  ot 
opinion  this  assignment  is  well  laid,  because: 

(1)  While  a  strained  construction  of  the 
language  of  an  instruction  is  not  a  sensible 
device  for  administering  Justice,  neither  is  a 
loose  or  illogical  construction.  As  put  by 
Professor  Gray:  "A  loose  vocabulary  Is  the 
fruitful  mother  of  evils,"  and,  we  may  add, 
that  a  loose  construction  of  loose  language  is 
the  nursing  father  of  many  more.  Giving 
the  language  of  the  instruction  a  sensible  in- 
terpretation, it  is  plain  that  the  Jury  were 
told  to  consider  the  cost  of  building  the  nec- 
essary fences  along  the  road  and  the  dam- 
age to  the  whole  tract  of  land  of  which  that 
taken  for  the  road  forms  a  part,  and  they 
were  told  that  from  the  "sum"  of  these,  to- 
gether with  the  value  of  the  land  taken,  they 
were  to  deduct  the  benefits,  if  any,  peculiar, 
etc.  That  meaning  is  a  fair  and  legitimate 
one,  nay,  tbe  only  one  shining  on  the  very 
face  of  the  Instruction  itself.  There  can  be 
no  two  ways  about  that  If  now,  it  be  the 
law  (as  we  shall  presently  see  it  Is)  that  nec- 
essary fencing  is  an  element,  to  be  sure,  but 
Is  only  an  integral  element  of  the  damages 
to  the  land,  and  submerges  Itself  into  such 
damages,  then  the  instruction  was  errone- 
ous ;  for  the  Jury  under  instruction  A  would 
assess  as  damages  (1)  the  value  of  the  land 
taken  and  improvements,  (2)  next  the  cost 
of  building  the  necessary  fence,  (3)  next  the 
damage,  if  any,  to  the  whole  tract  by  reason 
of  the  road  running  through  it  and 'would 
add  one  item  to  the  other,  thereby  making 
a  "sum"  and  from  that  sum  it  would  deduct 
the  benefits  peculiar  to  the  tract  etc 

[10]  The  general  rule  for  assessing  dam- 
ages for  taking  lands  for  a  public  highway 
and  railroads  is  not  in  doubt  It  is  (put  in 
small  compass)  the  value  of  the  land  taken 
and  the  damage,  if  any,  to  the  tract  of  which 
it  forms  a  part  from  which  must  be  deduct- 
ed the  benefits,  if  any,  peculiar  to  such  tract 
arising  from  establishing  the  road.  McReyn- 
olds  V.  Ry.  Co.,  110  Mo.  loc  clt  487,  19  S.  W. 
824  et  seq. ;  Bennett  v.  Woody,  137  Mo.  loc. 
clt  383,  38  S.  W.  972;  McElroy  v.  Air  Line, 
172  Mo.  loc  dt  655,  72  S.  W.  913.  Cases 
may  be  found  where  the  Jury  have  been  told 
that  in  estimating  those  damages  they  may 
take  into  consideration  tills  or  that  item,  for 
example,  fencing  when  that  Is  necessary  to  be 
done  by  the  landowner,  and  respondent  cites 
us  to  a  case  in  the  Ck>urt  of  Appeals,  Gal- 
biaith  y.  Frentlce,  109  Ma  App.  488,  84  & 
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W.  997,  claimed  to  snstaln  the  Instruction, 
bat  in  that  case  the  jury  were  told  what  ele- 
ments to  take  into  conslderatibn.  They  were 
not  told,  as  here,  to  add  the  fencing  to  the 
Talne  of  the  land  taken  "and"  to  damage  to 
the  land. 

We  are  convinced  that  the  cost  of  fenc- 
ing when  necessary  Is  but  one  of  the  elements 
that  go  to  swell  the  owner's  damage  to  the 
land,  and 'Which  latter,  when  added  to  the 
land  actually  appropriated,  make  the  total 
of  his  damage  to  be  diminished  by  peculiar 
benefits,  If  any.  There  is  no  controlling  pro- 
nouncement in  any  of  our  cases  to  the  con- 
trary, and  the  well-reasoned  cases  elsewhere 
seem  to  so  hold. 

The  right  doctrine  Is  announced  by  Lewis 
(2  Lewis,  Eminent  Domain  [3d  Ed.]  |  741) 
thus: 

"Where,  by  taking  a  part  of  a  tract,  addition- 
al fencing  will  be  rendered  necessary  In  order 
to  the  reasonable  nse  and  enjoyment  of  the 
remainder,  as  it  probably  will  be  used  in  the 
future,  and  the  burden  of  constructing  such 
additional  fence  is  cast  upon  the  owner  of  the 
land,  then  the  burden  of  constructing  and  main- 
taining such  fence,  in  so  far  as  it  depreciates 
the  TeJne  of  the  land,  is  a  proper  element  to  be 
considered  in  estimating  the  damages.  In  some 
of  the  cases  cited  an  allowance  was  made  for 
the  cost  of  fencing  as  a  specific  item,  and  the 
langnage  of  many  of  the  decisions  seems  to  war- 
rant the  same  view.  But  this  is  clearly  not 
correct,  unless  such  an  allowance  is  required 
by  the  statute  under  which  thp  proceedings  are 
had.  It  is  a  question  of  damage  to  the  land,  as 
land.  If,  in  view  of  the  probable  future  use 
of  the  land,  additional  fencing  will  be  necessary, 
of  which  the  jury  or  commissioners  are  to  judge, 
and  the  owner  must  construct  the  fence  if  he 
has  it,  then  the  land  is  depreciated  in  proportion 
to  the  expense  of  constructing  and  maintaining 
snch  fencing.  Nothing  can  be  allowed  for  fence, 
as  fence.  The  allowance  should  be  for  the  de- 
preciation of  the  land  in  consequence  of  the 
harden  thus  cast  upon  it.  Evidence  of  the  cost 
of  suitable  fencing  is  competent  as  affording  a 
means  of  arriving  at  the  extent  of  the  burden. 
Where  by  statute  a  railroad  is  bound  to  fence 
its  right  of  way,  no  allowance  can  be  made  to 
the  owner  for  that  purpose.    •    •    ♦ " 

The  testimony  was  put  in  in  a  way  to 
stress  the  error.  Some  of  the  witnesses  tes- 
tified to  the  damage  from  the  depreciation  in 
value  to  the  farm,  as  a  farm,  by  running  the 
road  through  It  and  cutting  off  60  acres,  giv- 
ing figures.  Some  testified  to  the  same  thing, 
and  then,  as  an  additional  item,  were  asked 
about  the  cost  of  fencing,  so  that  when  the 
testimony  was  in  and  the  erroneous  instruc- 
tion was  listened  to  by  the  Jury,  it  is  plain 
from  the  amount  of  damages  they  returned 
that  it  was  built  up  precisely  as  the  instruc- 
tion directed. 

[11]  (2)  But  the  situation  is  such  that  this 
erroneous  instruction  ought  not  to  reverse 
the  judgment  and  necessarily  remand  for  a 
new  trial.  This  Is  so  because:  All  the  wit- 
nesses, testifying  to  the  cost  of  the  fence, 
agree  on  the  cost,  putting  it  at  $338.66.  De- 
ducting that  sum  from  the  judgment  amount, 
we  have  left  $961.34,  as  a  good  round  judg- 


ment for  respondent  and  all  the  testimony 
will  support.  \ 

Where  the  verdict  is  swollen  by  a  definite- 
ly ascertained  and  segregated  erroneous 
amount,  as  here,  the  false  item  may  be 
pinched  out,  eliminated  by  excision,  under 
the  reasoning  of  our  cases,  by  requiring  a  re- 
mittitur. The  right  of  judicial  excision  of 
such  an  item  was  the  underlying  groundwork 
of  our  present  doctrine  of  remittitur  wblcih 
has  gone.  In  its  later  developments,  far  be- 
yond that. 

If,  therefore,  respondent  within  10  days 
will  enter  a  remittitur  of  $338.66,  his  judg- 
ment will  be  afilrmed  for  $961.34  to  bear  In- 
terest from  the  date  of  its  rendition.  Other- 
wise the  judgment  wiU  be  reversed  and  the 
cause  remanded  for  a  new  trial.    All  concur. 


SANG  V.  OITX  OF  ST.  LOUIS.    (No.  16978.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  2,  1914.) 

1.  WOBDS  AND  PhBASES— "COMinNDTED  FBAO- 

ttjbe"— "CoMPotJND    Fbaotubk"— "Compli- 
cated EYtACTDBE." 

Where  the  bones  of  a  broken  leg  had  been 
crushed  somewhat,  this  crushing  made'  the  frac- 
ture a  "comminuted  fracture,"  and  where  both 
bones  of  the  leg  were  broken  it  was  a  "com- 
pound fracture,"  and  where  some  of  the  flesh 
and  ligaments  got  between  the  parts  of  this 
fracture,  causing  suppuration  and  failure  to 
knit,  there  was  a  "complicated  fracture." 

2.  Damages   (§  43*)— Pkbsonal  Injuby— In- 
STBUCTioNS— Evidence. 

Where  it  appeared  that  only  an  operation 
would  restore  a  dislocated  organ  to  its  place, 
but  there  was  no  evidence  that  an  operation 
was  necessary  or  advisable  to  restore  the  integ- 
rity of  its  normal  function,  or  that  its  condition 
was  dangerous  to  health,  or  inconvenient,  or 
tended  to  prevent  performance  of  its  functions, 
an  instruction  on  the  reasonable  probability  or 
necessity  of  future  medical  services  to  replace 
it,  as  an  element  of  damages,  was  unwarranted. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  242-254;   Dec.  Dig.  {  43.*] 

3.  Dakaoes   (S  208*)  —  Pebsonai,  iNjirar  — 
Gavsb  of  Injubt— Evidence. 

In  an  action  for  personal  injury  caused  by 
a  defective  street,  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  whether  the  displace- 
ment of  an  organ  was  or  was  not  caused  by 
the  accident. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8|  54,  64,  68,  132,  144,  145,  205,  220, 
533,  534 ;   Dec.  Dig.  §  208.*] 

4.  Damaoeb    (S    208*)  —  Pbbborai.   Injxtbt  — 
Questions  fob  Jubt. 

In  an  action  for  personal  injuries,  evidence 
as  to  the  probable  necessity  for  future  medical 
services  because  of  the  injury  to  plaintiffs  leg 
and  a  rupture  held  sufficient  to  go  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  18  54,  64,  68,  132.  144.  145,  205,  220, 
533,  534;    IJee.  Dig.  i  208.*] 

5.  Damages  (I  43*)— Geounds  of  Compensa- 
tion—Futubb  Medical  Services. 

Future  expenses  for  medical  services  may 
be  recovered  in  an  action  for  personal  injuries. 
[Ed.  'Note. — For   other   cases,    see   Damages, 
Cent.  Dig.  {§  242-254 ;   Deo.  Dig.  |  43.*] 
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6.   TSIAI.    (I    265*)-lM8TBUOnOM»— Necksbity 

or  Request. 

In  an  action  against  a  city  for  personal  in- 
jury from  driving  into  a  hole  m  a  street,  if  de- 
fendant, in  tlie  state  of  proof,  desired  to  limit 
recovery  for  future  medical  services  to  a  nom- 
inal amount,  it  stiould  have  tested  the  right  to 
do  so  by  requesting  an  instruction  to  that  ef- 
fect. 

[Ed.  Note.— Fop  other  cases,  see  Trial,  Cent 
Dig.  n  627,  641 ;  Dec.  Dig.  g  266.*] 

T.  Appeal  and   Erbob   (|  1068*)— Habioxss 

ErBOB— I  NSTBUCnONS. 

In  an  action  for  personal  injuries,  where 
the  uncontradicted  proof  showed  plaintiff's^  lia- 
bility, for  past  medical  services  for  his  injury, 
for  more  than  $400,  that  plaintiff,  whose  earn- 
ing capacity  was  $15  a  weeic,  had  been  out  of 
employment  for  over  a  year,  leaving,  out  of  a 
verdict  for  $4,000,  only  about  $2,800  for  future 
loss  of  earnings,  for  a  permanently  shortened 
leg,  due  to  a  compound  fracture,  and  for  hernia, 
and  a  dislocated  testicle,  any  error  in  instruct- 
ing on  the  evidence  that  he  might  recover  for 
the  expense  of  future  medical  services  reason- 
ably certain  to  be  incurred  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ig  4225-4228,  4230;  Dec. 
Dig.  i  1068.*] 

8.  New  Tbial  (J  102*)— Newly  Discovbbed 

EVIDENCE-^DlLIGENOE. 

Where  defendant  city,  on  the  trial  of  an 
action  for  personal  injuries  from,  a  defective 
street,  was  notified  on  the  first  day  where  the 
name  and  address  of  the  party  who  assisted 
plaintiff  after  his  injury  pould  be  obtained, 
titough  plaintiff  himself  did  not  know  it,  but 
took  no  steps  until  after  the  trial  to  locate  bint 
or  have  him  summoned,  except  some  telephone 
inquiries,  and  asked  for  no  recess,  and  made 
no  objection  to  going  to  the  jury,  there  was  a 
lack  of  dili);ence  which  precluded  a  new  trial 
on  locating  the  witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §g  207,  210-214 ;   Dec.  Dig.  {  102.*] 

9.  New  Tbial   (§   101*)  — Gbouwds  — Newlt 
Discovered  Evidence. 

To  entitle  a  party  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  be  must 
show  that  it  hos  come  to  his  knowledge  since 
the  trial,  that  it  was  not  owing  to  the  want  of 
due  diligence  that  it  was  not  known  sooner,  that 
it  is  so  material  that  it  would  probably  produce 
a  different  result  on  a  new  trial,  tbat  it  la  not 
cumulative  only,  and  that  its  object  is  not 
merely  to  impeach  a  witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  205,  206 ;  Dec.  Dig.  g  101.»] 

10.  New  Tbial  (g  108*)- Newly  Discovebbd 
Evidence— Effect. 

In  an  action  for  personal  injuries  caused 
by  driving  into  a  deep  hole  in  a  street  filled 
with  water,  a  new  trial  will  not  be  granted 
for  newly  discovered  evidence  that  a  street  lamp 
was  lighted  near  the  siiot  at  the  time  of  the 
accident,  that  issue  having  been  raised  at  the 
trial,  since  it  was  not  likely  to  change  the  result. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  gg  226,  227 ;   Dec.  Dig.  g  108.*] 

Appeal  from  St  Lonls  Circuit  Court; 
Chas.  Claflln  Allen,  Judge. 

Action  by  George  Sang  against  the  City 
of  St  Louis.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

William  E.  Baird  and   Robert  Burkham, 
both  of  St  Louis,  for  appellant    Joseph  A. 
WiHght   and   Conrad   Paeben,    both   ot    St 
tor  respondent 


LAMM,  J.  Suing  for  personal  Injuries  and 
laying  his  damages  at  $15,000,  plaintiff  bad 
a  verdict  for  $4,000.  In  due  time  defendant 
unsuccessfully  moved  for  a  new  trial  and 
appealed. 

In  outline  the  case  is  this:  Plaintiff,  27 
years  old,  married  and  earning  $16  per  we^, 
at  6:30  p.  m.,  October  3,  1910,  during  a  great 
rain  and  while  it  was  "pitch  dark,"  was 
driving  a  one-horse  beer  wagon  with  a  can- 
opy top  on  a  paved  street,  PaUn,  in  St.  Louis 
for  the  purpose  of  delivering  a  barrel  and  a 
keg  of  beer.  Palm  intersects  Glasgow,  then 
either  a  dirt  road  or  partly  clay  and  partly 
macadam.  This  intersection  was  not  paved. 
In  the  street  there  was  a  hole,  say,  seven  or 
eight  feet  long,  two  or  three  feet  wide,  and 
a  foot  or  a  foot  and  a  half  deep,  at  the  time 
flooded  with  water  as  were  the  two  streets. 
Never  having  driven  there  before  and  know- 
ing nothing  of  this  hole,  plaintiff  at  a  sharp 
trot  drove  into  it  whereby  he  was  thrown 
over  the  footboard  against  the  horse,  and  in- 
to the  hole,  both  wheels  of  the  wa^on  on  his 
side  running  over  his  leg  and  the  lower  part 
of  his  abdomen.  The  existence  and  charac- 
ter of  tills  hole  in  the  street  and  in  the  line 
of  travel  for  a  length  of  time  sufficient  to 
give  notice  to  the  city  are  not  questioned. 
In  other  words,  the  negligence  of  the  city, 
disputed  below,  is  no  longer  disputed  on  ap- 
I)eal.  That  the  issue  of  negligence  was  proiv 
erly  submitted  on  the  pleadings  is  not  con- 
troverted. So,  defendant's  defense  being 
contributory  negligence,  that  bssue  was  well 
submitted.  So,  the  grave  character  of  plain- 
tiff's injuries  is  not  disputed,  the  testimony 
showing  a  complicated,  compound,  comminut- 
ed fracture  of  the  left  leg  between  tlie  knee 
and  the  ankle.  It  also  showed  a  resulting 
hernia,  a  lump  hard  by  the  groin  still  exist- 
ing at  the  trlaf.  In  addition  thereto  a  sin- 
gular thing  happened  on  plaintiff's  theory,  to 
wit,  one  of  his  testicles  was  driven  by  the 
accident  up  into  his  abdomen  and  remained 
there  at  the  point  of  the  hernia.  The  tact 
of  the  dislocated  testicle  is  conceded.  That 
It  resulted  from  the  accident  is  strenuously 
controverted  by  defendant  We  shall  revert 
further  to  the  evidence  in  the  body  of  the 
opinion. 

Two  questions,  and  only  two,  are  to  be 
ruled,  to  wit: 

(a)  In  plaintitTs  instruction  on  the  meas- 
ure of  damages  are  three  propositions.  The 
first  allowed  recovery  for  plalnUlTs  past  pain 
of  body  and  mind  suffered  and  caused  by  his 
injuries  and  for  such  pain  as  the  jury  may 
find  and  believe  he  is  reasonably  certain  to 
suffer  in  the  future  as  a  direct  result.  The 
second  allowed  recovery  of  expense  for  med- 
ical services  and  medicines  necessarily  in- 
curred by  plaintiff  and  for  which  he  became 
obligated  by  reason  of  his  Injuries  and  direct- 
ly resulting  therefrom.  (The  testimony  tend- 
ed to  show  the  rise  of  $400  on  this  item.) 
Then  follows  this  clause: 
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"And  for  any  expense  for  medical  services 
which  the  jury  find  and  believe  from  the  evi- 
dence plaintiff  is  reasonably  certain  to  necessa- 
rily incur  in  the  future  by  reason  of  his  injuries 
and   directly  caused  thereby." 

The  third  allowed  recovery  for  loss  of 
earnings  of  his  labor  suffered  by  reason  of 
his  Injuries  or  which  he  was  reasonably  cer- 
tain to  suffer  therefrom  In  the  future. 

Appellant  assigns  error  in  giving  that  part 
of  the  instruction  quoted  above  from  the 
second  proposition  and  such  Insistence  Is  its 
first  assignment. 

(b)  A  timely  supplemental  motion  for  a 
new  trial  counts  on  the  theory  of  newly  dis- 
covered evidence.  The  second  assignment  of 
error  is  predicated  on  the  overruling  of  such 
supplemental  motion,  the  facts  in  judgment 
appearing  in  due  course. 

[1]  I.  Of  assignment  (a):  There  is  no  com- 
plaint made  of  the  iorr^  in  which  the  ques- 
tion of  future  medical  services  is  put  to  the 
jury.  The  complaint  Is  narrowed  to  the 
contention  there  was  no  evidence  on  which 
to  predicate  such  recovery,  and  that  is  the 
sole  issue.  Attend  to  that.  The  medical  tes- 
timony Indicates  the  broken  leg  "seems  to 
be  fairly  well."  When  the  fracture  was  re- 
duced at  the  outset  the  bones  did  not  knit 
blandly.  It  seems  the  bones  had  been  crush- 
ed somewhat,  and  this  crushing  made  the 
fracture  a  "comminuted"  one.  It  seems  both 
bones  of  the  leg  were  broken,  hence  the 
fracture  was  a  "compound"  one.  It  seems 
that  some  of  the  flesh  and  ligaments  got  be- 
tween the  parts  of  this  fracture.  This  fact 
was  not  discovered  at  the  start  and  caused 
suppuration  and  failure  to  knit,  thus  giving 
rise  to  a  "complicated"  fracture.  Subse- 
quently a  serious  operation  was  performed  in 
the  hospital  and  the  bones  wired  together. 
It  was  several  months  healing.  There  is 
still  pain  in  the  wounded  limb,  and  tender- 
ness in  the  parts.  The  injury  was  of  a  sort 
that  permanently  shortened,  and  gave  a  limp 
to,  the  leg,  and  up  to  the  time  of  trial  (over 
a  year)  had  prevented  plalntifTs  employment 
as  a  common  laborer.  Being  without  educa- 
tion, that  was  his  only  avocation. 

There  does  not  seem  to  have  been  any  op- 
eration for  the  hernia.  The  doctors  pre- 
scribed lying  In  a  favorable  position  and  rest 
By  such  means  the  hernia  was  reduced,  but 
the  medical  testimony  agrees  with  common 
observation  that  the  trouble  is  likely  to  re- 
cur. Plaintiff's  doctor  In  testifying  was  ask- 
ed for  an  opinion  whether  he  would  have 
trouble  in  the  future  from  this  rupture,  re- 
plied: "He  may.  have  at  any  time."  Another 
place  the  record  shows  these  questions  to  the 
physician  and  his  answers: 

"What  about  this  rupture,  will  that  continue 
in  your  opinion?  A.  I  think  it  will.  That  is, 
I  think  if  he  strains  himself  it  is  likely  to  come 
out  again.  •  *  *  Q.  Does  that  rapture  in- 
terfere with  bis  lifting  in  any  way  in  your  opin- 
ion?    A.  Well,  I  think  it  would." 

[2-4]  Under  the  medical  testimony  nothing 
short  of  an  operation  will  put  the  dislocated 
testicle  in  the  place  nature  designed  for  it; 


but  there  Is  no  testimony  tending  to  show 
that  an  operation  is  either  necessary  or  ad- 
visable to  protect  or  restore  the  integrity  of 
Its  normal  function  or  that  its  present  con- 
dition is  dangerous  to  health,  inconvenient, 
or  makes  or  tends  to  make  it  functus  offldo. 
In  this  condition  of  the  record  we  rule  as 
follows  on  the  first  assignment: 

(1)  The  testimony  leaves  the  question  of 
the  reasonable  probability  or  necessity  of 
medical  services  to  replace  the  dislocated 
testicle  a  matter  of  merest  conjecture.  There 
is  nothing  to  show  it  would  be  safe  or  better 
to  replace  it  by  surgical  means,  hence  that 
part  of  the  instruction  on  the  measure  of 
damages  allowing  a  recovery  for  future  med- 
ical attention  could  not  well  stand  on  this 
part  of  the  record. 

In  leaving  this  branch  of  the  case  we  by 
no  means  rule  that  plaintiff  is  not  entitled 
to  recover  substantial  damages  for  the  pain 
and  suffering  incident  to  the  forceful  dislo- 
cation of  the  part  It  is  Ingeniously  argued 
by  appellant's  learned  counsel  that  the  acci- 
dent did  not  (and  could  not)  cause  the  dis- 
location. They  rest  the  argument  on  the 
fact  that  the  doctors  testified  they  never 
read  of  or  saw  an  incident  of  the  kind ;  that 
the  size  of  the  usual  canal,  protected,  as  it  is, 
by  muscular  rings,  excludes  the  idea  tliat 
the  testicle  could  be  driven  by  force  from 
nature's  sack  up  and  into  the  abdomen  along 
this  canal;  but  this  testimony  was  merely 
advisory.  We  stress  the  fact  there  was  tes- 
timony of  lay  witnesses,  unimpeached  save 
from  these  theories  of  the  testifying  doc- 
tors, that  before  the  accident  this  man  was 
normal  in  this  particular  and  abnormal  ever 
after.  The  testimony  of  the  mother  negativ- 
ed the  medical  theory  advanced,  to  wit,  that 
the  progress  of  the  testicle  down  had  merely 
been  arrested  In  the  foetal  stage  (a  common 
phenomenon)  and  that  it  never  had  been  in 
place.  That  it  is  now  dislocated  and  is  in 
the  region  of  the  hernia  is  shown  by  both 
the  lay  and  the  medical  testimony.  Now,  it 
is  trite  doctrine  that  the  credit  due  the  tes- 
timony of  lay  witnesses  directed  to  establish- 
ing facts  as  against  the  advisory  theorizing  of 
the  expert  witnesses  is  always  for  the  jury,, 
not  the  court ;  for  to  all  such  expert  specula- 
tive theorizing  the  suggestion  of  the  Melan- 
choly Dane  applies:  "There  are  more  things 
in  heaven  and  earth,  Horatio,  than  are 
dreamt  of  in  your  philosophy."  If  some  wit- 
nesses say  "it  couldn't"  and  some  say  "it 
did,"  what  then?  Does  such  divergence- 
make  an  insoluble  problem  in  jurisprudence 
— put  the  matter  in  the  air,  in  suspension 
like  Mahomet's  coffin?  Kot  at  all.  The  com- 
mon sense  of  the  Jury  settles  it 

(2)  But  when  we  come  to  the  reasonable 
necessity  for  medical  assistance  in  the  fu- 
ture arising  from  the  hernia  and  the  leg  we 
are  of  opinion  there  was  substantial  testi- 
mony upon  which  the  challenged  clause  of 
the'  instruction  on  the  measure  of  damages 
can  rest    True,  a  doctor  (long  in  prior  at- 
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tendance)  had  not  attended  tbls  plaintiff  for 
some  time  before  the  trial,  but  we  cannot 
say  as  a  matter  of  law  that  a  leg  so  serious- 
ly injured  as  to  incapacitate  a  man  from 
common  labor  for  a  year  and  which  is  still 
painful  and  tender  will  not  require  medical 
attention  and  medicines  in  the  future.  To 
the  contrary  it  would  look  entirely  reason- 
able and  probable,  Judging  from  the  tendency 
of  the  proof,  that  such  would  be  the  case. 
The  same,  only  to  a  greater  extent,  may  be 
said  of  the  hernia.  When  some  of  the  ab- 
dominal walls  are  raptured  and  the  intes- 
tines have  once  protruded,  as  the  uncontra- 
dicted evidence  showed  in  this  case,  it  is 
common  knowledge  that  the  trouble  will 
with  reasonable  certainty  recur  from  lifting 
or  the  ylcissitudes  of  ordinary  labor.  The 
medical  testimony  mns  on  all  fonrs  with 
that  idea.  We  know  and  the  Jury  knew  med- 
ical attention  in  the  future  would  be  rea- 
sonably certain  to  guard  the  sitoation,  or  to 
reduce  the  recurring  hernia,  or  prevent 
strangulation.  To  the  common  sense  then 
of  the  Jury,  guided  by  their  conscience,  their 
everyday  experience,  their  sound  Judgment, 
their  oaths,  must  be  left  the  question;  for 
there  is  no  line  of  testimony  by  which  the 
fact  may  be  established  to  an  absolute  cer- 
tainty. To  leave  it  to  the  Jury  is  the  best 
the  law  can  do,  for  no  case  calls  for  better 
testimony  than  the  case  admits  of.  Sotebier 
V.  Transit  Co.,  203  Mo.  702,  102  S.  W.  651 ; 
Mabrey  v.  Road  Co.,  92  Mo.  App.  loc.  clt. 
603,  69  S.  W.  894 ;  J^eney  v.  L.  I.  R.  Co.,  116 
N.  y.  loc.  dt  882,  22  N.  B.  402,  6  L.  R.  A. 
S44. 

[I]  The  mie  Is  that  adequate  compensa- 
tion may  be  recovered  In  a  single  action  for 
all  the  natural  consequences  of  a  negligent 
act  That  principle  controls  here.  Future 
expenses  from  physicians  rest  upon  the  same 
grounds  as  the  probable  loss  of  future  earn- 
ings. Tamer  v.  Boston  &  M.  R.  Co.,  158 
Mass.  loc.  at  267,  83  N.  E.  520. 

[(]  Moreover,  if,  in  the  state  of  the  proof, 
defendant  desired  to  limit  the  recovery  for 
future  medical  services  to  a  nominal  amount, 
It  should  have  tested  out  Its  right  to  do  so 
by  asking  an  instruction  to  that  effect  King 
V.  St  Louis,  260  Mo.  loc.  dt  514,  157  S.  W. 
408 ;  State  ex  rel.  Unit  Rys.  Co.  ▼.  Reynolds, 
165  S.  W.  729. 

[7]  (3)  Bnt  if  we  were  to  allow  appellant's 
contention  out  and  out,  to  vrit  that  the  in- 
struction was  too  broad  In  the  particular  in 
hand,  we  would  still  not  reverse  the  Judg- 
ment because:  Here  is  a  case  where  the  un- 
contradicted proof  showed  liability  for  past 
medical  and  surgical  attention  resulting  from 
the  injuries  in  the  rise  of  $400.  The  same 
character  of  proof  showed  that  the  plain- 
tiff, as  a  result  of  his  Injuries,  had  been  out 
of  employment  for  over  a  year,  and  that  his 
earning  capacity  was  $l{li  per  we^.  That 
would  make  his  past  loss  In  earnings  frpm 
his  labor  over  $720,  or  a  total  on  those  two 
items  of  $1,120.    Deducting  that  from  bis 


verdict  of  $4,000,  we  have  left  a  bit  the  rise 
of  $2300  for  future  loss  of  earnings,  for  a 
permanent  Injury,  a  shortened  and  limping 
leg,  pain  and  suffering  from  a  compound 
fracture  with  subsequent  complications,  a 
hernia,  [and  a  testicle  dislocated  by  force]. 
In  the  face  of  sucih  facts  showing  a  modest 
recovery  for  serious  injuries,  undisputed.  It 
would  be  trifling  with  jistlce  to  suppose  that 
the  Jury  allowed  anything  of  substance  on 
the  Issue  of  future  medical  services ;  for  the 
verdict  Is  all  absorbed  by  referring  it  to 
damages  plainly  suffered  and  about  which 
there  can  be  no  speculation.  In  that  view  of 
it  we  say  that  the  error  complained  of.  If  er- 
ror at  all,  becomes  self-evldently  harmless, 
and,  hence,  nonreversible. 

[8]  II.  Of  assignment  (b):  Recurring  to 
the  record,  a  summary  sufficient  to  an  un- 
derstanding of  the  question  whether  there 
was  error  In  overruling  the  supplemental  mo- 
tion for  a  new  trial  follows:  The  accident 
happened  on  October  8,  1910.  Suit  was 
brought  March  17,  1911.  The  answer  was 
filed  April  5,  1911.  The  trial  was  begun  Oc- 
tober 16,  1911.  When  court  arose,  the  testi- 
mony not  being  all  in,  the  trial  was  laid  over 
until  the  next  day,  the  17th.  At  the  close  of 
that  da^  for  like  reason  it  was  laid  over  xin- 
tll  the  18th,  when  It  was  completed  and  a 
verdict  had.  By  Its  answer  defendant  inter-' 
posed  contributory  negligence  as  a  defense — 
contributory  negligence  with  a  specification, 
"to  wit  that  plaintiff  did  not  exercise  due 
care  In  watching  the  direction  in  which  he 
was  driving."  There  was  a  showing  by  the 
dty  In  support  of  the  supplemental  motion 
to  the  effect  that  it  was  unaware  of  the  ac- 
ddent  and  had  no  notice  until  suit  was 
brought  1.  e.,  for  the  rise  of  five  months. 
But  there  was  a  satisfactory  countershowing 
to  the  effect  that  the  dty  had  immediate  no- 
tice. Plaintiff  and  a  witness  driving  with 
him  teetlfled  to  the  effect  there  was  a  lamp 
post  at  the  locus  in  quo,  but  that  the  lamp 
was  not  going.  It  seems  to  be  conceded  that 
at  the  time  of  the  acddent  (6:30  p.  m.)  city 
lamps  were  due  to  be  lighted.  As  we  read 
It,  the  light  at  this  point  was  of  gasoline. 
After  plaintiff  was  injured  he  worked  his 
way  to  this  lamp  post  and  held  himself  up 
by  It  his  horse  having  broken  from  control 
and  passing  on  a  ways.  While  in  tills  fix, 
a  man  and  his  wife  drove  up  In  a  buggy  and, 
ascertaining  the  trouble,  the  man  took  plain- 
tiff and  drove  him  to  his  home.  This  man's 
name  was  Graffeman,  bnt  plaintiff  did  not 
know  his  name  then  or  afterwards.  It  Is 
not  clear  on  what  theory  plaintiff  needed  the 
testimony  of  this  witness,  as  there  was  plen- 
ty without  It  and  it  does  not  appear  that 
he  took  any  steps  to  ascertain  the  name  or 
to  summon  the  man  or  his  wife.  Nor  did  be 
conceal  information.  The  fact  that  plaintiff 
was  taken  home  In  the  buggy  of  some  per- 
son, coming  on  the  scene  after  the  acddent 
was  known  to  the  city  long  before  the  trtaL 
It  seems  some  attempt  was  made  by  the  city 
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to  find  oat  the  name,  and  plaintiff,  being  in- 
quired of,  frankly  stated  he  did  not  know  it 
Neither  at  that  time  nor  afterwards  when 
his  deposition  was  taken  by  the  city  was 
plaintiff  asked  whether  be  luew  any  person 
who  did  know  the  name.  At  the  first  day 
of,  and  early  in,  the  trial  plaintiff  was  on 
the  stand  in  Iiis  own  behalf  as  the  first  wit- 
ness, and  the  following  record  was  made  on 
his  cross-examination: 

"Q.  When  you  got  out  of  the  street  you  say 
you  went  over  to  this  lamp  post  on  the  north- 
east comer?  A.  I  hopped  over,  yea.  Q.  And 
then  how  did  you  get  home?  A.  There  was  a 
man  and  lady  come  along  in  a  horse  and  buggy. 
Q.  Who  were  they?  A.  I  do  not  know  their 
names,  and  they  took  me  on  home  in  the  horse 
and  buggy  and  went  and  got  the  nearest  doctor 
in  the  neighborhood.  Q.  Tou  say  you  don't 
know  who  they  were?  A.  No,  I  was  there  about 
20  minutes  before  they  come  along.  Q.  Did 
Tou  ask  who  they  were?  A.  No,  I  did  not; 
but  the  party  that  works  in  the  brewery  knows 
their  names.  Q.  Yon  never  have  seen  them? 
A.  I  have  seen  them,  yes.  Q.  When  did  you 
first  see  them?  A.  The  night  this  happened. 
Q.  I  mean  after?  A.  No,  I  ain't  seen  them 
after  that.  Q.  You  don't  know  where  they 
live  or  anything  about  them?  A.  No,  I 
couldn't  say  where  they  live.  Q.  Who  is  the 
person  at  the  brewery  that  knows  them?  A. 
Fred  Brandt.  Q.  How  do  you  spell  that  name? 
A.  I  don't  know.  Q.  Brandt?  A.  Brandt 
Q.  What  does  he  do  at  the  brewery?  A.  He 
is  in  the  office,  clerk  there,  as  far  as  I  see,  he 
is  writing." 

Reference  having  been  made  In  the  fore- 
going testimony  to  a  "brewery,"  it  will  do  to 
say  that  the  city  knew  all  along  that  plain- 
tiff was  a  driver  for  the  Union  Brewery 
Company  of  St.  Ixtnis.  His  petition  so  states 
and  the  fact  stands  conceded.  It  seems  the 
Fred  Brandt  mentioned  was  working  for  the 
same  brewery  at  the  time  of  the  trial  and 
had  been  for  a  long  time  in  some  minor  of- 
ficial capacity.  It  seems  also  he  was  easily 
accessible  by  telephone  or  messenger,  and 
that  he  actually  knew  the  name  and  the  place 
of  residence  of  the  Graffeman  who  carried 
plaintiff  home,  and  of  his  wife.  This  Graffe- 
man was  a  member  of  a  well-known  family, 
easily  accessible,  but  I  believe,  had  no  tele- 
phone. It  Is  conceded  by  the  dty  that  after 
the  foregoing  testimony  over  24  hours  went 
by,  it  is  contended  by  respondent  that  over 
40  hours  went  by,  before  this  Graffeman  was 
located.  No  inquiry  was  started  on  the  first 
day,  as  we  read  the  reconj,  nor  on  the  second 
day  of  the  trial  and  then  nothing  but  the 
telephone  was  used.  No  subpoena  was  Issued. 
No  attempt  was  made  to  have  any  officer, 
diarged  with  the  duty  of  locating  witnesses 
or  summoning  them,  attend  to  that  duty,  but 
the  trial  flowed  on  unruffled  to  the  end. 
Presently  after  an  adverse  verdict  and  judg- 
ment '  the  witness  Graffeman  and  his  wife 
were  located,  and  an  affidavit  was  procured 
from  each  in  substance  to  the  ^ect  that  the 
street  light  in  question  was  going  when  they 
came  opon  the  scene.  The  dty  had  content- 
ed itself  with  submitting  the  case  on  the 
question  of  light  or  no  light  on  mere  nega- 
tive testimony  that  no  complaint  had  been 


made  of  the  absence  of  a  light  at  the  time 
and  place.  On  such  record,  the  trial  judge 
was  of  opinion  that  due  diligence  was  not 
shown  and  we  are  of  the  same  opinion.  If 
it  be  conceded  to  the  city  that  the  testimony 
was  material  on  its  issue  of  contributory 
negligence,  as  tending  to  show  that  the  driv- 
er of  a  beer  wagon  drove  into  an  open  hole 
within  the  radius  of  the  light  of  a  street 
lamp,  yet  when  it  allowed  the  trial  to  pro- 
g^ress  for  a  day  or  two  to  its  consummation, 
warned  of  the  existence  of  the  witnesses, 
and  armed  with  the  information  that  the 
names  of  the  witnesses  were  in  the  posses- 
sion of  Brandt  it  seems  clear  that  due  dili- 
gence was  not  used  to  obtain  the  testimony 
at  the  trial.  As  in  the  Issue  of  negligence, 
so  it  is  In  diligence,  to  wit  what  is  due  dili- 
gence varies  with  the  facts  and  circumstances 
of  each  case.  Let  it  be  assumed  (which  is  an 
assumption  of  doubtful  stability)  that  defend- 
ant was  diligent  in  preliminary  preparation, 
yet  here  there  was  an  emergency  sprung, 
and  sharp  diligence  was  necessary  after  no- 
tice. Defendant  after  It  had  notice  made  no 
objection  to  going  on  with  the  trial,  no  ob- 
jection to  the  submission  to  the  Jury,  asked 
no  recess  or  similar  favor  at  the  hands  of 
the  trial  Judge,  but  stood  mute,  folded  its 
arms  and  suffered  the  issue  to  be  determined 
adversely,  ctmtent  to  take  its  chances  with 
the  testimony  at  hand.  We  overrule  the  as- 
signment on  the  authority  of  State  v.  Nick- 
ens,  122  Mo.  607,  27  S.  W.  339;  State  v.  Mc- 
Kenzie,  177  Mo.  716,  76  S.  W.  1015;  Devoy 
V.  Transit  Co.,  192  Ma  197,  91  S.  W.  140; 
Porter  v.  St  Joseph  Stock  Yards,  213  Mo. 
872,  111  S.  W.  1136. 

[9]  The  doctrine  of  this  court  is  the  Georgia 
doctrine   (vide  the   McKenzie   Case,   supra): 

"The  party  must  show,  first,  that  the'  evi- 
dense  has  come  to  his  knowledge  since  the  trial ; 
second,  that  it  was  not  owing  to  the  want  or 
due  diligence  that  it  did  not  come  sooner; 
third,  that  it  is  so  material  that  it  would  prob- 
ably produce  a  different  result  if  the  new  trial 
was  granted;  fourth,  that  it  is  not  cumulative 
only;  fifth,  •  •  ♦  sixth,  that  the  object  of 
the  testimony  is  not  merely  to  impeach  the 
character  or  credit  of  a  witness." 

The  rule  thus  laid  dovm  is  stringent  but 
useful,  and  ought  not  to  be  relaxed.  Mark- 
ed by  this  rule,  appellant  has  no  foot  to  stand 
on  its  second  assignment  of  error. 

[10]  Moreover,  even  if  the  testimony  of 
these  two  witnesses  had  been  given  at  the 
trial,  yet  It  is  not  at  all  clear  the  result 
would  not  have  been  precisely  the  same. 
With  a  street  and  a  bole  in  the  street  flooded 
with  water,  how  would  the  glimmer  of  a 
street  lamp  give  plaintiff  notice  of  the  depth 
of  the  hole  so  that  his  driving  in  it  would 
have  made  1dm  guilty  of  contributory  neg- 
ligence as  a  matter  of  law?  Or  bow  would 
it  have  persuaded  a  Jnry  that  he  was  guilty 
as  a  matter  of  fact? 

Entitled  to  one  ftUr  trial,  the  dty,  we 
think,  got  it  Let  the  Judgment  be  affirmed. 
All  concur;    BOND,  J.,  In  result 
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LYMAN  ▼.  DALE.     (No.  16838.) 

(Supreme  Ckturt  of  Missouri,  Division  No.   1. 
Dec.  2,  1914.) 

1.  Justices  of  the  Peace  (§  90*)— Pleading 
— fobmalities. 

In  justices'  courts  the  same  strict  formali- 
ties of  pleading  are  not  required  as  in  the  circuit 
court,  but,  if  the  plaintiff  elects  to  plead  in 
strictness  in  such  court,  he  is  bound  by  bis 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  306;    Dec.  Dig.  §  90.*] 

2.  Justices  of  the  Peace  (J  124*)— Puiadino 
—Negligence— CONFOBMITT  of  Judgment 
TO  Pleading. 

A  complaint  in  a  justice's  court,  alleging 
that  injury  to  a  buggy  wheel  was  caused  by 
leading  a  wild  and  unruly  mule  in  a  negligent 
manner,  does  not  authorize  a  recovery  for  the 
negligent  handling  of  an  ordinary  mule. 

{Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  389,  393,  394 ;  Dec. 
Dig.  i  124.*1 

3.  Municipal  Oobpobations  (8  706*)— Use  of 
Streets— Neoligenck— Evidence. 

In  an  action  in  justice's  court  for  damages 
to  a  bugsy  wheel  caused  by  a  mule  led  through 
a  city  street  by  an  employ^  of  defendant,  evi- 
-dence  held  insufficient  to  sustain  a  verdict  for 
plaintiff,  whether  the  complaint  be  construed  as 
alleging  the  leading  of  a  wild  and  unruly  mule 
in  a  negligent  manner  or  the  negligent  leading 
of  an  ordinary  mule. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1618;  Dec.  Dig.  f 
706.*] 

4.  Appeai,  and  Ebbob  (8  204*)— Review- 
Opinion  Evidence  Not  Objected  to. 

Though  opinion  evidence  of  a  fact  is  admit- 
ted without  objection,  such  evidence  cannot  be 
considered  by  the  court  on  appeal,  if  the  fact 
was  not  provable  by  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  1149,  1258-1272,  1274- 
1278,  1280,  1569;   Dec.  Dig.  $  204.*] 

5.  Evidence  (8  612*)— Expkbt  Testimony— 
Adkissibiutt. 

The  use  of  a  halter  with  a  rein  five  or  six 
feet  for  the  leading  of  both  horses  and 
mules  on  the  public  highway  is  one  off  such  long 
standing  that  expert  testimony  as  to  the  due 
care  used  is  inadmissible. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2316;    Dec.  Dig.  8  612.*] 

6.  Municipal  Cobpobations  (8  705*) — Use 
OF  Steeets— Leading  Mule  by  Kein. 

Leading  a  mule  by  the  rider  of  another 
mule,  in  a  city  street  with  the  use  of  a  baiter 
with  a  rein  five  or  six  feet  held  at  the  end  there- 
of, is  not  negligence,  if  the  mule  has  no  vicious 
propensities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1515-1517;  Dec 
Dig.  8  705.*] 

Appeal  from  Circuit  Court,  Greene  County; 
J.  T.  Neville,  Judge. 

Action  by  B.  L.  Lyman  against  Horace 
Dale.  From  a  judgment  for  plaintiff,  defend- 
Ant  appeals.  (Certified  to  the  Supreme  Court 
from  the  Springfield  Court  of  Appeals.  Re- 
versed without  remand. 

W.  D.  Hubbard  and  J.  T.  Wblte,  of  Spring- 
field, for  appellant  Roscoe  Patterson,  of 
Springfield,  for  respondent 


GRAVES,  J.  This  case  Involves  the  mag- 
nificent sum  of  $5.  It  reaches  us  under  a 
certification  from  the  Springfield  Court  of 
Appeals.  We  are  enllgbtened  by  three  well- 
written  opinions  from  the  three  respective 
members  of  that  court  The  facts  we  shall 
state  for  ourselves.  Plaintiff,  having  had 
one  wheel  of  an  old  buggy  somewhat  demol- 
ished by  coming  In  contact  with  a  mule  be- 
longing to  defendant,  but  being  led  by  an 
employ^  of  defendant,  sought  damages  there- 
for before  a  justice  of  the  peace  In  October, 
1909.  He  thus  challenges  his  enemy  in  an 
amended  petition  filed  before  such  justice: 

"Plaintiff,  for  an  amended  petition,  states  that 
on  the  2d  day  of  October,  1909,  at  the  county 
and  state  of  Missouri,  he  was  driving  a  horse 
and  buggy  along  Walnut  street,  between  South 
and  Jefferson  streets,  in  the  city  of  Springfield, 
on  the  right-band  side  of  the  street;  that  de- 
fendant's agent  and  employe,  on  the  aforesaid 
date,  was  leading  a  wild  and  unruly  mule  along 
the  aforesaid  street  in  such  a  careless  and  neg- 
ligent manner  as  to  permit  said  mule  to  run 
into  and  against  plaintiff's  said  buggy,  thereby 
injuring  and  breaking  the  wheel  and  axle  of 
said  buggy  and  damaging  the  same  to  the  extent 
of  $5.  Plaintiff  further  states  that  at  the  time 
of  the  accident  aforesaid,  defendant's  agent  and 
employ^  leading  said  mule  was  acting  in  the 
scope  of  his  employment.  Wherefore  plaintiff 
prays  judgment  in  the  sum  of  $5." 

As  we  gather  the  facts,  plaintiff  has  been 
successful  throughout  from  the  justice's 
court  up  to  the  present  In  the  Court  of  Ap- 
peals his  success  was  by  a  divided  court  In 
this  court  he  stands  behind  the  fortification 
erected  by  his  judgment,  and  submits  his 
case  here  without  brief.  A  yellow  slip  of 
paper  found  In  the  files  here  bears  the  om- 
inous Inscription,  "The  Celebrated  Mule 
Case,"  and  nothing  more.  Why  we  were  thus 
enlightened  by  this  otherwise  silent  monitor 
we  know  not  It  at  least  admonishes  to 
look  well  to  the  facts.  Plaintiff  and  bis 
brother  and  father-in-law  were  driving  east 
on  Walnut  street  In  Springfield,  Mo.,  in  plain- 
tiff's buggy,  and,  at  a  point  where  there  was 
some  digging  In  the  street  and  some  brick 
piled  up  In  the  street,  met  defendant's  em- 
ploy£,  James  S.  Parker,  who  was  riding  one 
mule  and  leading  another.  Both  mules  were 
of  good  size,  and  the  one  being  led  was  gray 
In  color,  if  the  color  is  materlaL  According 
to  plaintiff's  evidence,  the  halter  strap  by 
which  the  mule  was  led  was  five  or  six  feet 
long;  two  witnesses  say  five  and  another 
says  five  or  six  feet  It  was  being  held  near 
the  end.  In  passing  the  bricks  the  mule 
shied  across  to  the  buggy  and  got  his  hind  leg 
between  the  shaft  and  the  wheel,  and  In  ex- 
tricating itself  damaged  the  wheeL  Plain- 
tiff's theory  of  the  case  la  made  to  appear 
by  the  following  evidence: 

Plaintiff  himself  says: 

"Q.  Do  yon  know  the  customary  manner  of 
managing  mules  when  they  are  being  led  over  the 
street?  A.  I  don't  know  what  lots  of  people  do, 
but  I  know  what  I  do  with  them.  I  would  neck 
them  together  so  they  could  not  spread  all  over 
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the  street.  Q.  How  would  be  a  proper  way  to 
haudle  them?  A.  That  would  be  a  proper  way 
to  handle  them,  I  think,  would  be  to  neck  them 
together  when  you  go  through  a  crowded  place 
like  that.  Q.  How  waa  he  leading  this  male? 
A.  At  the  end  of  the  halter  rope.  Q.  How  long 
was  that  rope?  A.'  Abont  five  feet,  the  best  I 
could  telL" 

The  brother  Bald: 

"Q.  Tell  the  court  the  proper  manner  to  han- 
dle them.  A.  In  a  place  where  you  are  likely  to 
have  any  difficulty  with,  mules,  you  neck  tnem 
right  up  short  together.  Q.  Can  they  be  han- 
dled at  all  by  giving  five  feet  of  rein?  A.  No 
man  can  handle  a  mule  of  any  size  by  a  halter 
rein.  If  you  are  handling  a  mule  you  have  got 
to  halter  him  up  close  to  you." 

The  father-in-law  said: 

"It  was  his  hind  leg;  got  it  in  between  the 
wheel  and  shaft.  I  saxd  the  front  wheeL  That 
ia  all  I  know  about  it  I  didn't  see  any  mis- 
behavior in  the  mule  until  we  got  right  up  to 
them.  He  shied  at  something.  I  don't  know 
what  it  was.  There  was  a  lot  of  brick  on  the 
north  side  and  some  dirt  thrown  up  there.  If 
there  were  any  red  lights  there,  they  were  not  lit 
up,  because  it  wasn't  dark  enough.  I  quit  work 
that  day  at  6  o'clock.  I  had  not  taken  any 
whisky.  I  don't  drink.  We  were  sitting  in  the 
seat,  and  he  waa  sitting  on  our  knees.  This  did 
not  happen  very  suddenly.  It  didn't  take  but 
a  few  minutes  but  the  mule  got  the  best  of 
us.  It  waa  somewhere  abont  a  minute  in  hap- 
pening. I  did  not  see  any  misbehavior  in  the 
man  who  was  riding  the  other  mule,  only  he 
couldn't  handle  the  mule,  is  all.  He  didn't  have 
them  up  BO  ha  could  handle  them.  I  am  not 
very  much  of  a  mule  handler.  He  could  have 
tied  them  up  closer  than  he  did.  I  don't  think 
be  was  tied  up  at  all.  I  think  he  was  leading 
the  mule  at  the  end  of  the  rope.!' 

There  Is  no  evidence  In  the  case  to  the  ef- 
fect that  the  mule  in  question  was  wild  and 
unmlj,  or  that  defendant  had  any  knowledge 
of  the  animal  being  unruly  or  wild.  If  it  was 
ao,  in  fact.  Defendant  said  that  the  mnle 
was  well  broke,  bnt  a  little  hlgb-llfed,  and 
tliia  is  as  far  as  the  evidence  in  behalf  of  the 
defendant  adds  to  plaintiff's  case.  Defend- 
ant demurred  to  the  evidence  at  the  close  of 
the  plaintiff's  case  and  again  at  the  close  of 
the  whole  case.  PlaintifTs  right  to  recover 
under  the  pleadings  and  under  the  evidence 
is  thus  squarely  presented. 

[1,S]  I.  There  are  at  least  two  reasons 
why  this  Judgment  should  be  reversed.  It 
Is  trae  that  in  Justice's  courts  the  same 
strict  formalities  of  pleadings  are  not  re- 
quired as  in  the  circuit  court;  but  it  is 
further  true  that,  if  the  plaintiff  elects  to 
plead  in  strictness  in  sudi  court,  he  is  bound 
by  his  pleadings  there  as  he  would  be  else- 
where. By  this  we  mean,  if  he  is  suing 
in  tort,  and  specifically  states  the  negli- 
gence upon  which  he  relies  to  recover,  he 
must  recover  for  that  negligence  and  none 
other.  In  the  case  at  bar,  what  is  the  negli- 
gence upon  which  the  plaintiff  seeks  to  recov- 
er? Is  it  the  negligent  handling  of  a  mnle, 
an  ordinary  avwage  mule,  or  is  it  the  negli- 
gent handling  of  a  wild  and  unruly  mole? 
And,  if  tlie  latter,  has  there  been  a  case 
made?    This  Is  the  first  proposition  in  the 
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case.  We  have  set  out  In  full  the  plalntifTl 
statement  of  his  cause  of  action.'  A  reading 
of  that  statement  shows  that  the  plaintiff 
was  undertaking  to  charge  the  careless  and 
negligent  handling  of  "a  wild  and  unruly 
mule."  Counsel  for  plaintiff,  who  drew  and 
signed  the  petition  for  plaintiff,  recognized 
that  what  would  be  a  negligent  handling  of 
a  wild  and  unruly  mule  might  not  be  a  neg- 
ligent handling  of  an  ordinary  mule.  He 
canvassed  bis  facts,  and  then  charged  that 
defendant  was  guilty  of  a  negligent  handling 
of  "a  wild  and  unruly  mule."  This  was  the 
case  defendant  was  called  upon  to  meet. 
When,  therefore,  It  was  made  to  appear  that 
the  defendant  had  not  handled  "a  wild  and 
unruly  mule"  at  all,  the  case  stated  had  fail- 
ed. Under  the  pleadings,  the  defendant  was 
not  required  to  come  prepared  to  meet  the 
question  of  a  negligent  handling  of  an  ordi- 
nary mule,  but,  on  the  other  hand,  the  plain- 
tiff, if  permitted  to  recover,  must  recover  up- 
on the  case  made  by  his  pleadings.  Under 
the  case  pleaded,  his  proof  faUed,  and  the 
court  should  have  directed  a  verdict  for  the 
defendant 

[S,  4]  II.  But  even  grant  It  that  the  peti- 
tion in  this  case  is  in  such  form  atad  sub- 
stance as  to  permit  a  recovery  upon  the 
proof  of  a  negligent  handling  of  a  mule, 
without  reference  to  the  "wild  and  unruly" 
characteristic  of  the  animal,  as  two  of  the 
Judges  of  the  Court  of  Appeals  thought,  yet 
should  there  have  been  a  recovery  under 
the  evidence?    We  think  not 

Plaintiff's  theory  is  that  the  leading  of  a 
mule,  somewhat  "high-lifed"  or  high-spirited, 
upon  a  street  where  a  portion  of  the  street 
was  torn  up  by  digging,  and  in  which  was 
plied  bricks  in  a  long  continuous  row  or  pile, 
by  a  halter,  with  a  rope  of  five  feet  long, 
was  negligence.  There  is  no  question  but 
that  there  was  ample  of  the  obstructed  street 
for  the  safe  passage  of  both  the  buggy  and 
the  mules.  It  is  true  that  plaintiff's  witness- 
es say  that  the  mules  should  have  been  hal- 
tered together,  or  something  of  that  kind. 
This  is  their  expert  view  of  the  sitoatloo,  but 
we  hardly  think  that  the  question  is  one 
calling  for  opinion  evidence;  and,  although 
such  was  admitted  without  objection,  the 
case  here  is  not  changed  by  reason  of  that 
fact  St  Louis  v.  Roche,  128  Mo.  641,  SI  S. 
W.  916 ;  Boggs  v.  Laundry  Co.,  171  Mo.  282, 
70  a.  W.  818 ;  Thompson  on  Trials,  }  691. 

[5,  6]  The  use  of  a  halter  with  a  rein  of  five 
or  six  feet  for  the  leading  of  both  horses  and 
mules  upon  the  public  highway  is  one  of  such 
long  standing  that  expert  testimony  has  no 
place  in  such  a  case.  Not  only  so,  but  such  a 
leading  Is  not  negligence;  at  least  it  is  not 
negligence  unless  some  vicious  propensity  of 
the  animal  be  pleaded  and  shown.  In  this 
case  we  have  no  vicious  propensity  pleaded 
or  proven.  It  is  true  that  the  petition  charg- 
es that  the  mole  was  "wild  and  unruly"  (not 
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Strictly  a  vicious  propensity),  bat  even  tbat 
was  not  shown.  Witbout  some  proof  of  t1- 
dons  propensities,  the  trial  court  should  have 
said  that  the  mere  proof  that  the  defend- 
ant led  the  mole  by  a  halter  rein  five  or  six 
feet  long  was  no  evidence  of  negligence  upon 
his  part  To  hold  that  such  conduct  amount- 
ed to  neglig^ce  is  to  overthrow  all  common 
knowledge  as  to  the  handling  of  animals  up- 
on the  public  highways.  Ck>urt8  must  not 
blind  themselves  to  common  knowledge.  The 
proof  made  In  this  case  failed  to  show  negli- 
gence In  any  degree,  and  the  Judgment  from 
start  to  finish  should  have  been  for  defend- 
ant Kddy  V.  Union  R.  Ck>.,  25  R.  I.  451,  56 
AtL  677,  105  Am.  St  Rep.  897,  1  Ann.  Cas. 
204. 

We  regret  to  feel  constrained  to  thus  ab- 
ruptly terminate  "The  Celebrated  Mule 
Case,"  but  it  should  have  been  so  determtaed 
long  since. 

Let  the  judgment  of  the  circuit  court  be 
simply  reversed,  so  that  there  will  be  an  end 
to  tile  controversy.  All  concur;  LAMM,  J., 
in  separate  opinion. 

LAMM,  3.  It  was  Dr.  Johnson  (was  It 
not?)  who  observed  that  Oliver  Goldsmith 
had  "contributed  to  the  innocent  gayety  of 
mankind."  (Note  bene:  If,  as  a  pundit  tells 
me.  It  was  Garrlck,  and  not  Goldsmith,  John- 
son spoke  of,  and  \t,  in  quoting,  I  misquote, 
then  memory  has  played  a  trick  open  me, 
and  a  learned  bar  will  correct  me.  Time  and 
weightier  matters  press  me  to  go  <hi  and  leave 
the  "quotation"?  stand.)  The  function  of 
this  suit  is  somewhat  the  same.  Beginning 
with  the  "J.  P.'s"  it  has  reached  the  "P. 
J.'s"  and  In  its  journey  has  run  the  gamut 
of  three  courts,  one  above  the  other.  Now, 
secundum  regulam,  it,  a  fuss  over  $5,  has 
reached  the  highest  court  In  the  state  for 
final  disposition — all  this  because  (1)  of  di- 
vergence of  opinion  among  our  learned  breth- 
ren of  the  Springfield  Court  of  Appeals,  and 
(2)  the  provisions  of  the  Constitution  in  that 
behalf  made  and  provided.  However,  if  the 
amount  at  stake  Is  small,  the  value  of  the 
case  for  doctrine's  sake  Is  great 

As  I  see  It,  the  case  is  this:  Dale,  a  man 
of  substance,  a  farmer,,  owned  a  brown  and 
a  gray  mule,  both  young  and  of  fine  growth ; 
one  saddlewise,  the  other  otherwise.  Both, 
used  to  the  plow  and  wagon,  were  entitled 
to  the  designation  "well  broke  and  gentl&" 
One  Parker  was  Dale's  manservant,  and  in 
the  usual  course  of  his  employment  had 
charge  of  these  mules.  On  a  day  certain  he 
had  driven  them  to  a  water  wagon  in  the 
humble  office  of  supplying  water  to  a  clover 
huller  in  the  Ozark  region  hard  by  its  me- 
tropolis, to  wit  Springfield.  Eventide  had 
fallen;  L  e.,  the  poetical  time  of  day  had 
come  when  the  beetle  wheels  bis  droning 
flight,  drowsy  tinkling  lulls  the  distant  folds, 
and  all  the  air  a  solemn  stillness  holds.    In 


other  words,  dropping  into  the  vernacular, 
it  was  time  to  "take  out."  Accordingly, 
Parker  took  out  with  his  mind  fixed  on  the 
watchdog's  honest  bark  baying  deep-mouthed 
welcome  as  he  drew  near  home;  he  mounted 
the  ridable  mule.  He  says  he  tied  the  other 
to  the  hames  of  the  harness  on  the  ridden  one 
by  a  four  or  five  foot  halter  rope,  and  was 
plodding  his  weary  way  homeward  a  la  the 
plowman  In  the  Elegy.  The  vicissitudes  of 
the  journey  In  due  course  brought  him  to 
Walnut  street  in  said  city  of  Springfield.  At 
a  certain  place  In  that  street  the  city  fa- 
thers had  broken  the  pavement  and  made  a 
"rick  of  brick"  aside  a  long  hole  or  ditch. 
Hard  by  this  rick  of  brick  was  a  ridge  of 
fresh  earth  capped  by  a  display  of  red  lan- 
tern danger  signals.  It  seems  the  unridden 
mule  crowded  against  the  ridden  one  and 
harassed  Parker  by  coming  in  scraping  con- 
tact with  his  circumjacent  leg.  Any  boy  who 
ever  rode  the  lead  horse  In  harrowing  his 
father's  field  will  get  the  idea.  In  this  pickle 
he  took  hold  of  the  halter  rope,  still  fas- 
tened to  the  hames,  to  keep  the  unridden 
mule  from  rasping  his  said  leg.  It  might  as 
well  be  said  at  this  point  that  witnesses  for 
plaintiff  did  not  observe  th^t  the  end  of  the 
rope  was  attached  to  the  hames  of  the  rid- 
den mule.  As  they  saw  it,  Parker  was  lead- 
ing the  mule.  As  will  be  seen  a  bit  further 
on,  at  this  point  a  grave  question  arises,  to 
vrit:  Is  it  negligence  to  lead  a  mule  by 
hand,  or  should  he  be  fastened  "neck  and 
neck"  to  his  fellow?    But  we  anticipate. 

Going  back  a  little,  it  seems  as  follows: 
At  about  the  time  Parker  bad  reached  said 
part  of  Walnut  street  plaintiff  and  two  oth- 
ers were  In  a  buggy  pulled  by  a  single  horse 
and  on  their  own  way  home  to  the  country. 
So  equlpi)ed,  these  several  parties  met  face 
to  fac&  At  this  i)oint  It  will  do  to  say  that, 
while  the  mules  were  used  to  being  on  the 
water  wagon,  it  is  not  so  clear  that  these 
travelers  three  were.  There  are  signs  of  that 
artificial  elation  in  the  vehicle  party  that  in 
the  evening  springs  from  drinking  ("breath- 
ing freely"),  but  on  the  morning  after  pro- 
duces the  condition  of  involuntary  ezpiatioD 
Dr.  Von  Ihring  calls  "katzenjammer."  They 
disavow  being  half  seas  over  or  drunk.  Their 
chief  spokesman,  as  descriptive  of  the  situa- 
tion, in  part  told  his  story  mathematically  in 
this  fashion: 

"I  had  not  drank  so  much  but  what  I  kept 
count  I  can  keep  count  until  I  take  three,  and 
hadn't  quit  counting  yet.    •    •    •  >• 

In  the  course  of  their  Journey  they,  too, 
came  to  the  tirick  rick,  the  ditch,  the  ridge  of 
dirt,  and  the  red  llj^ts  on  Walnut  street. 
There  they  met  as  said,  the  gray  and  brown 
mule  and  Parker  face  to  face.  When  mules 
and  rider  approached  and  passed  the  three 
travelers,  all  on  the  same  side  of  the  ditch, 
the  led  mule  (whether  scared  by  the  hole  In 
the  ground,  the  rick  of  brick,  or  the  ridge  Is 
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dark)  shied  from  his  fellow  ("spread"  him- 
self), and  presently  his  hind  leg  was  mixed 
up  with  the  shafts  and  wheel  of  the  buggy. 
When  the  status  quo  ante  was  re-established, 
both  leg  and  wheel  were  found  damaged. 
Subsequently  a  blacksmith  offered  to  repair 
tbe  damages  to  the  wheel  for,  say,  a  dollar 
and  a  half.  This  sum  defendant,  though 
denying  liability,  was  willing  and  offered  to 
pay;  but  plalntUTs  dander  was  up,  and  he, 
as  buggy  owner,  demanded  a  new  wheel 
worth  15  and  sued.  In  the  justice  court  de- 
fendant lost  outright  and  appealed.  In  the 
drcnlt  court  the  same.  The  learned  judges 
of  the  Court  of  Appeals  could  not  agree  (the 
fnror  scrlbendl  being  much  In  eyidence,  and 
three  learned  opinions  falling  from  their  sev- 
eral pens)  and  sent  the  case  here — and  here 
it  Is. 

My  Brother  GRAVES  has  well  disposed  of 
it  on  certain  grounds,  but  the  theme  being 
tbe  Missouri  mule,  &iid  state  pride  calling 
for  further  exposltldD,  the  said  fnror  scrl- 
bendl has  seized  me — witness: 

(a)  It  Is  argued  that  it  was  negligence  to 
ride  one  mule  and  lead  Its  fellow  by  hand. 
That  they  should  be  halter-yoked  "neck  and 
neck."  Parker  says  he  necked  them  in  u 
way,  but  plaintiff  takes  Issue  on  the  f&ct 
Allowing  credit  to  plaintiffs  evidence,  two 
questions  spring,  viz.:  First  Is  the  neck- 
and-neck  theory  "mule  law"  in  this  jurisdic- 
tion? Second.  If  so,  then  was  tbe  absence 
of  the  neck-and-neck  adjustment  the  proxi- 
mate cause  of  the  injury?  We  may  let  the 
first  question  be  settled  in  some  other  mule 
case  and  pass  to  the  second  as  more  impor- 
tant. It  will  be  observed  that  the  neck  and 
foreqoarters  of  tbe  mule  did  not  do  the  dam- 
age. Contra,  tbe  hindquarters  or  "business 
end"  of  the  mule  were  in  fault  We  take 
Judicial  notice  of  facts  of  nature.  Hence  we 
know  that  haltering  a  mule  neck  and  neck 
to  another  will  not  prevent  bis  hind  parts 
spreading.  His  neck  might  be  on  one  line, 
but  bis  bind  legs  and  heels  might  be  on  an- 
other— a  divergent  one.  True,  the  mental 
concept  relating  to  shying  or  spreading  would 
natnrally  originate  in  the  mule's  head.  But 
It  must  be  allowed  as  a  sound  psychological 
proposition  that  haltering  his  head  or  neck 
can  in  no  wise  control  tbe  mule's  thoughts  ot 
control  tbe  hinder  parts  affected  by  those 
thoughts.  So  much,  I  tlilnk,  is  clear  and  is 
due  to  be  said  of  tbe  Missouri  mule  whose 
bones,  in  attestation  of  bis  activity  and 
worth,  lie  bleaching  from  Shlloh  to  Splon 
Kop,  from  San  Juan  to  Pizemysl  (pronounc- 
ed, I  am  told  by  a  scholar,  as  it  is  spelled). 
It  results  that  tbe  causal  connection  between 
tbe  negligence  in  band  and  tbe  injury  is 
broken,  and  recovery  cannot  go  on  tbe  neck- 
and-neck  theory.  This  because  it  Is  plain, 
under  tbe  distances  disclosed  by  the  evidence, 
that  the  mule's  bind  legs  could  reach  the 
bnggy  wheel  in  spite  ot  a  neck-and-neck  at- 
tachment: 


(b)  The  next  question  Is  a  bit  elusive,  but 
seems  lodged  In  the  case.  It  runs  thus: 
There  being  no  evidence  tending  to  show  the 
mule  was  "wild  and  unruly"  as  charged,  is 
such  a  mule  per  se  a  nuisance,  a  vicloiis  ani- 
mal, has  he  a  heart  devoid  of  social  duty  and 
fatally  bent  on  mischief  when  led  by  a  hal- 
ter on  the  street  of  a  town,  and  must  his 
owner  answer  for  bis  acts  on  that  theory? 
Attend  to  that  view  of  It: 

(1)  There  are  sporadic  Instances  of  mules 
behaving  badly.  That  one  that  Absalom  rode 
and  "went  from  under"  him  at  a  crisis  in  his 
fate,  for  instance.  So  it  has  been  intimated 
in  fireside  precepts  that  the  mule  is  unex- 
pected in  his  heel  action,  and  has  other 
faults.  In  Spanish  folk  lore  it  is  said:  He 
who  wants  a  mule  without  fault  must  walk. 
So,  at  tbe  French  chimney  corner  tbe  adage 
runs:  Tbe  mule  long  keeps  a  kick  in  reserve 
for  his  master.  "The  mule  don't  kick  ac- 
cording to  no  rule,"  saitb  the  American  Ne- 
gro. His  voice  has  been  a  matter  of  derision, 
and  there  be  those  who  put  their  tongue  In 
their  cheek  when  speaking  of  it  Witness 
the  German  proverb:  Mules  make  a  great 
fuss  about  their  ancestors  haying  been  asses. 
And  so  on,  and  so  on.  But  none  of  these 
things  are  factors  in  the  instant  case,  for 
bere  there  was  no  kicking  and  no  braying 
standing  in  the  relation  of  causa  causans  to 
the  injury  to  the  wheel.  Moreover  the  rule 
of  logic  Is  that  induction  which  proceeds  by 
merely  citing  instances  is  a  childish  affair, 
and,  being  without  any  certain  principle  of 
inference.  It  may  be  overthrown  by  contrary 
instances.  Accordingly  the  faithfulness,  the 
dependableness,  tbe  surefootednes?,  the  en- 
durance, the  strength,  and  the  good  sense 
of  the  mule  (all  matters  of  common  knowl- 
edge) may  be  allowed  to  stand  over  against 
his  faults  and  create  either  an  equilibrium  or 
a  preponderance  in  the  scales  in  his  favor. 
He  then,  as  a  domestic  animal,  is  entitled  to 
tbe  doctrine  that,  if  he  become  vicious, 
guilty  knowledge  (the  scienter)  must  be 
brought  home  to  his  master,  precisely  as  it 
must  be  on  the  dog  or  ox.  The  rule  of  the 
master's  liability  for  acts  of  tbe  ox  Is  old. 
Ex.  21:29.  That  for  tbe  acts  of  the  dog  is 
put  this  way:  Tbe  law  allows  the  dog  his 
first  bite.  Ix>rd  Cockbum's  dictum  covers 
the  master's  liability  on  a  kindred  phase  of 
liability  for  sheep  killing,  to  wit:  Every  dog 
Is  entitled  to  at  least  one  worry.  So  with 
this  mule.  Absent  proof  of  tbe  bad  habit  of 
"spreading"  when  led  and  tbe  scienter,  Hn- 
blUty  did  not  spring  from  the  mere  fact  his 
hind  leg  (he  being  scared)  got  over  the  wheel 
while  he  was  led  by  a  five-foot  baiter  rope, 
for  it  must  be  held  that  a  led  mule  is  not  a 
nuisance  per  se,  unless  he  is  to  be  condemn- 
ed on  that  score  out  and  out  because  of  his 
ancestry  and  some  law  of  heredity,  some  as- 
inine rule,  so  to  speak — a  question  we  take 
next 

(2)  Some  care  should  be  taken  not  to  al- 
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low  sudi  scornfal  remarks  as  fbat  "tbe  mule 
has  no  pride  of  ancestry  or  hope  of  posterity" 
to  press  upon  our  Judgment.  He  inherits  his 
father's  ears;  but  what  of  that?  Tbe  asses' 
ears,  presented  by  an  angry  Apollo,  were  an 
affliction  to  King  Midas,  but  not  to  the  mule. 
He  is  a  hybrid,  bnt  that  was  man's  inven- 
tion centuries  gone  in  some  prorlnce  of  Asia 
Minor,  and  the  fact  is  not  chargeable  to  the 
mule.  So  the  slowness  of  the  domestic  ass 
does  not  descend  as  a  trait  to  the  Missouri 
mule.  It  is  said  that  a  thistle  is  a  fat  salad 
for  an  ass'  mouth.  Maybe  it  is  also  in  a 
mule's,  but,  be  it  so^  surely  bis  penchant  for 
homely  fare  cannot  so  far  condemn  him  that 
he  does  not  stand  rectus  in  curia.  Moreover, 
if  his  sire  stands  in  satire  as  an  emblem  of 
sleepy  stupidity,  yet  that  avails  nought,  for 
the  authorities  (on  which  I  cannot  put  my 
finger  at  this  moment)  agree  that  the  Mis- 
souri mule  takes  after  his  dam  and  not  his 
sire  in  that  regard.  All  asses  are  not  four- 
footed,  the  adage  saitb,  and  yet  to  call  a  man 
an  "ass"  is  quite  a  different  thing  than  to 
call  him  "mulish."    Vide  the  lexicographers. 

Furthermore,  the  very  word  "Jackass"  is 
a  term  of  reproach  everywhere,  as  in  the  lit- 
erature of  the  law.  Do  we  not  all  know  that 
a  certain  phase  of  the  law  of  negligence,  the 
humanitarian  rule,  first  announced,  it  has 
been  said,  in  a  donkey  case  (Davis  v.  Mann, 
10  Mees.  &  W.  645)  has  been  called,  by  those 
who  deride  It,  the  "Jackass  doctrine  r'  This 
on  the  doctrine  of  the  adage:  Gall  a  dog  a 
bad  name  and  then  hang  him.  But,  on  the 
other  hand,  to  sum  up  fairly,  it  was  an  ass 
that  saw  the  heavenly  vision  even  Balaam, 
the  seer,  could  not  see  and  first  raised  a 
voice  against  cruelty  to  animals.  Num.  22: 
23  et  seq.  So,  did  not  Sancho  Panza  by 
meditation  gather  the  sparks  of  wisdom 
while  ambling  along  on  the  back  of  one,  that 
radiated  in  his  wonderful  Judgments  pro- 
nounced in  his  decision  by  the  common-sense 
rule  of  knotty  cases  in  the  Island  of  Bara- 
tarla?  Did  not  Samson  use  the  Jawbone  of 
one  eftectually  on  a  thousand  Philistines?  Is 
not  his  name  iniperishably  preserved  in  that 
of  the  fifth  proposition  of  the  first  book  of 
Euclid — the  pons  asinorum?  Bnt  we  shall 
pursue  the  subject  no  farther.  Enough  has 
been  said  to  show  that  the  ass  Is  not  without 
some  rights  in  the  courts  even  on  sentimental 
grounds;  ergo  if  his  hybrid  son,  tracing  his 
lineage  as  he  does  to  the  Jacks  of  Kentucky 
and  Andalusia,  inherits  some  of  his  traits, 
he  cannot  be  held  bad  per  se.    Q.  E.  D. 

It  is  meet  that  a  95  case,  having  its  tap 
root  in  anger  (and  possibly  in  liquor),  should 
not  drag  its  slow  lengths  through  the  courts 
for  more  than  five  years,  even  If  It  has  earn- 
ed the  soubriquet  of  "tbe  celebrated  mule 
case." 

The  premises  herein  and  In  tbe  opinion  of 
Brother  GRAVES  all  in  mind,  I  concur. 


STATE    ex   reL    BLAIR,    Cltf   Collector,   t. 

CENTER  CREEK  MINING  CO. 

(No.  l«76a) 

(Supreme  Court  of  Hiasonri,   Division  No.  1. 

Dec.  2,  1914.) 

1.  JcDOUEitT  ({  702*)— CowM-uamtwESB— Ac- 
tions BT  THK  State  vob  Taxxs. 

The  ordinary  rules  of  res  judicata  and  es- 
toppel by  judgment  apply  to  actions  by  the  state 
for  the  collection  of  taxes. 

[Ed.  Note.— For  other  coses,  see  Judgment, 
Cent  Dig.  i  1227;  Dec.  Dig.  j  702.*] 

2.  JuDGiatNT  ({  713*)  —  CoKCLumvEKEes  — 
Matiebs  Concluded. 

While  a  matter  once  adjudicated  is  forever 
concluded  when  it  arises  under  the  same  drcum- 
Btances  between  the  parties  or  their  privies,  and 
the  estoppel  of  a  Judgment  applies,  not  only  to 
everything  urged  in  support  of  or  interposed  in 
defense  to  the  cause  of  action,  but  also  to  all 
which  might  have  been  put  forward,  yet,  where 
there  is  a  second  action  between  the  same  par- 
ties upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel 
only  to  those  matters  in  issue  or  points  con- 
troverted upon  the  determination  of  which  Judg- 
ment was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  II 1063,  1066. 1099,  1234-1237,  1280, 
1241,  1247 ;   Dec.  Dig.  i  713.*] 

8.  Municifai.  Cobfosatiors  (|  18*)— Incob- 

POBATION— ObdEB   09   COONTT   OOUBT— "JlT- 

DiciAi.  Act." 

The  act  of  the  county  court,  in  incorpoimt- 
ing  a  town  in  accordance  with  Laws  1871,  p. 
89,  is  a  judicial  act 

[Ed.  Note.— For  other  cases,  see  Mnntcipal  Cor- 
porations, Cent  Dig.  ||  41-44 ;   Dec.  Dijt.  |  18.* 

For  other  definitions,  see  Words  and  PbraMS, 
First  and  Second  Series,  Judicial  Act] 

4.  Municifai.  Cobpokationb  ({  18*)— Inoob- 

POBATION — COLLATEBAI.  ATTACK. 

The  judgment  of  the  county  court  incorpo- 
rating a  municipality  in  accordance  with  Laws 
1871,  p.  85,  cannot  be  collaterally  attacked,  but 
can  be  questioned  only  by  a  proceeding  in  quo 
warranto. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  41-44 ;  Dec.  Dig.  { 
18.*] 

6.  Municipal  Corpobattons  (|  18*)— Attack 

ON    InCOBPOBATIOR    —  PUBADIRa  —   SUTII- 
OIENCT. 

To  assail  an  order  of  the  county  court  in- 
corporating a  city  or  town,  all  essential  infirmi- 
ties resulting  from  tbe  order  must  be  alleged  and 
proven  with  the  same  strictness  required  in  a 
bill  in  equity  to  amend  the  final  judgment  of 
the  court  of  record  on  the  ground  of  fraud  or 
collusion ;  hence  the  validity  of  such  a  judgment 
of  incorporation  must  be  raised  by  express 
pleading.  • 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ${  41-44;  Dec   Dig. 

iia*] 

6.  Municipal  Cobpobations  (|  33*)— Bound- 
■   ABIES— Extent  of. 

Rev.  St  1899,  |  6257,  provides  that,  where 
it  is  desired  to  incorporate  a  town  in  its  re- 
spective class,  an  ordinance  shall  be  passed 
submitting  that  question  to  the  voters^  etc.  Sec- 
tion 6896  provides  that  the  jurisdiction  of  any 
city  organized  in  snch  manner  shall  not  be  af- 
fected; bnt  the  limits  shall  remain  after  such 
organization  the  same  as  they  were  previously. 
Held  that  while  a  municipality,  by  its  incor- 
poration, has  the  power  to  enlarge  or  restrict 
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its  boondaries  by  ordinance,  a  city  incorporated 
by  order  of  the  county  court  may  not,  upon 
incorporating  under  the  statute,  change  ita 
boundaries  by  the  incorporation  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  81-97 ;  Dec.  Dig.  | 
33.*J 

7.  MCMICIPAI.  COBFOBATIOHS  (J  28*)— BXTBN- 
8I0N    or   BOUKDABIES. 

As  the  right  of  a  municipality  to  extend 
its  boundaries  gives  to  one  of  the  interested 
parties  legislatiTe  power,  the  reasonableness  of 
such  an  ordinance  is  a  subject  of  judicial  in- 
quiry. 

lEA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  63;  Dec.  Dig.  i  28.»] 

&  Judgment  ({  713*)  —  CoNOLUSivKNEas  — 

MaTTBBS  CoKCLtlDED. 

In  an  action  where  the  validity  of  city 
taxes  upon  defendant's  property  was  in  ques- 
tion, the  taxes  were  held  invalid  ni>on  the  theory 
tbat  the  incorporation  ordinance  by  which  the 
city  became  a  city  of  the  fourth  class  was  un- 
teasonable  in  its  inclusion  of  defendant's  prop- 
erty. "The  city  had  been  previously  incorporat- 
ed by  order  ol  the  county  court,  and  such  order 
included  defendant's  property  within  its  bound- 
aries. Eeld,  that,  since  the  action  did  not  ques- 
tion the  validity  of  the  order  of  the  county 
court,  the  judgment  was  not  conclusive,  in  a 
subseqaent  suit  for  other  taxes,  upon  the  qnea- 
tion  whether  defendant's  property  was  properly 
located  in  the  city. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  M  1063,  1066,  1098,  1234-1237, 
1239,  1241,  1247;  Dec,  Dig.  |  T13.»] 

9.  Taxation  (|  431*)- Asbebsitents. 

While  certification  of  a  city  assessment  by 
the  county  clerk,  who,  as  secretary  of  the  coun- 
ty board  of  equalization,  is  its  certifying  officer, 
is  sufficient  authentication  of  the  assessment, 
the  corrected  land  list  of  the  county  assessor, 
kept  in  accordance  with  Rev.  St  1909,  if  11372, 
11397,  is  the  original  record,  and  the  city  as- 
sessment must  yield  to  it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  741-744;  Dec.  Dig.  §  431.*] 

10.  MuniCIPAL   COKFOBATIONS  ({  971*)— ClTT 

Taxes— Absessuent. 

Under  Const,  art  10,  {  11,  declaring  that 
the  valuation  of  property  for  city  taxation  shall 
not  exceed  tbe  valuation  of  the  same  property 
for  state  and  county  purposes,  and  Itev.  St 
1909,  §  9347,  providing  that  in  cities  of  the 
fourth  class  the  city  assessor  shall,  joinUy  with 
the  county  assessor,  assess  all  property,  and 
such  assessment  shall,  after  it  has  been  passed 
on  by  tbe  board  of  equalization,  be  taken  as  a 
basis  from  which  the  aldermen  shall  make  the 
levy  for  city  purposes,  an  assessment  for  taxes 
by  a  city  of  tbe  fourth  class  at  a  valuation 
greatly  in  excess  of  the  valuation  for  county 
purposes  cannot  stand. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  g§  2075-2077;  Dec. 
Dig.  i  971.*i 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  tbe  State,  on  tbe  relation  of  F. 
P.  Blair,  City  Collector,  against  the  Center 
Creek  Mining  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Tbe  plaintiff  sues  for  taxes  charged  by  tbe 
dty  of  Cartervllle,  In  Jasper  county,  a  dty 
of  tbe  fourth  daas,  on  the  northeast  quarter 


of  tbe  southeast  quarter  of  section  17  In 
township  28  of  range  32  In  said  county,  and 
alleged  to  be  in  said  city,  as  shown  by  tbe 
following  tabulated  statement: 
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The  answer,  after  a  general  denial,  pleaded 
facts  relating  to  tbe  situation  and  condition 
of  tbe  land  tending  to  show  that  it  ought  not 
to  be  subjected  to  urban  burdens,  and  stated: 

"That  the  pretended  ordinance  purporting  to 
extend  the  corporate  limits  of  said  ci^  so  as  to 
include  the  defendant's  land  was  and  is  unrea- 
sonable, unjust,  and  oppressive,  •  *  *  and 
that  any  and  all  acts  whatever  purporting  or 
undertaking  to  include  the  said  land  within  the 
corporate  hmits  of  said  city  of  Carterville  were 
and  are  unreasonable  and  void." 

It  further  pleaded  that  tbe  same  issue 
was  adjudicated  In  a  suit  for  taxes  for  pre- 
vious years,  In  tbe  Jasper  county  drcoit 
court,  wherein  tbe  state,  at  the  relation  of 
one  Al.  Pease,  collector  of  said  dty,  was  tbe 
plaintiff,  and  this  defendant  was  the  defend- 
ant, in  which  there  was  a  Judgment  upon 
tbe  same  Issue  for  the  defendant 

The  plaintiff  Introduced  bis  tax  bill,  cor- 
responding with  tbe  foregoing  tabulated 
statement,  and  an  entry  from  the  records  of 
the  Jasper  county  court,  as  of  April  16,  1877, 
as  follows: 
"In  the  Matter  of  Incorporation  of  Carterville : 

"Whereas,  more  than  two-thirds  of  the  in- 
habitants of  the  territory  hereinafter  named 
have  petitioned  the  court,  setting  forth  the 
metes  and  bounds  of  their  village  commons  as 
follows:  Beginning  at  the  northeast  corner  of 
section  No.  Seventeen  (17),  township  twenty- 
eight  (28),  range  thirty-two  (32),  runnmg  thence 
west  three-fourtlis  of  one  mile,  thence  south 
one  mile,  thence  east  three-fourths  of  one  mile, 
thence  one  mile  north  to  place  of  beginning. 
The  platted  town  of  Carterville  being  situated 
within  the  descril)ed  bounds^  and  praying  that 
the  territory  as  above  described  may  be  incor- 
porated under  the  name  and  style  of  the  town  of 
Carterville  and  a  board  of  trustees  appointed 
for  the  preservation  and  regulation  of  any 
commons  appertaining  to  said  town.  And  hav- 
ing asked  that  for  the  first  trustees  of  said 
town  that  W.  A.  Daugherty,  J.  Alexander  Wil- 
son, A.  N.  McReynolds,  J.  O.  Rose,  and  Joseph 
W.  Manlove  be  appointed.  It  appearing  to  Ihe 
satisfaction  of  the  court  that  the  prayer  of  the 
petitioners  is  reasonable.  It  is  ordered  by  the 
court  that  the  territory  at>ove  described  be  and 
the  same  is  hereby  incorporated  under  the  name 
and  style  of  the  town  of  Carterville  and  W.  A. 
Daugherty,  J.  Alexander  Wilson,  A  N.  Mc- 
Reynolds, J.  O.  Rose,  and  Joseph  Manlove  be 
and  are  hereby  appointed  trustees  of  said  town." 
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The  defendant  Introduced  the  "Land  Tax 
Book"  of  the  count7  for  taxes  of  1906  and 
1907  and  the  "Land  List"  of  the  assessment 
for  the  same  taxes.  The  valuation  for  each 
of  those  years,  as  shown  on  these  books,  Is 
as  follows:  1906,  total  valuation  by  assessor, 
$2,000;  total  valuation  as  adjusted  by  the 
board  of  equalization,  $6,000 ;  1907,  total  val- 
uation by  assessor,  $12,000;  total  valuation 
as  adjusted  by  the  board  of  equalization, 
$15,000.  The  state  and  county  taxes  were 
charged  on  those  valuations.  The  tax  books 
of  Carterrllle  for  the  same  years  were  In  evi- 
dence, and  showed  a  valuation  upon  this  land 
for  each  of  said  years  of  $80,000.  A  certifi- 
cate was  attached  to  the  city  tax  book  for 
1906,  the  body  of  which  is  as  follows: 

"I,  Lon  L.  Aahcraft,  clerk  of  the  county  court 
and  secretary  of  the  board  of  equc^ization  and 
appeals  within  and  for  state  and  county  afore- 
said, do  hereby  certify  that  the  within  and 
foregoing  contains  a  fair,  true,  and  correct 
copy,  in  red  ink,  of  all  changes  in  real  and  per- 
sonal property  assessments  within  the  city  lim- 
its of  the  city  of  Carterville  for  the  year  1906, 
as  adjusted  by  the  county  board  of  equalization 
and  appeals,  and  on  Sle  in  my  said  office." 

A  substantially  similar  certificate  was  at- 
tached to  the  city  tax  book  for  1907. 

The  record  in  the  Pease  Case  in  the  Jas- 
.  per  county  circuit  court  was  introduced  by 
defendant.  The  petition  in  the  ordinary 
form,  for  the  recovery  of  dty  taxes  for  the 
years  1898  to  1902,  inclusive,  was  filed  Sep- 
tember 16,  1903.  The  answer  pleads  sub- 
stantially the  same  facts  with  respect  to  the 
condition  and  situation  of  the  land  as  In  this 
case,  and  "that  the  pretended  ordinance  pur- 
porting to  extend  the  corporate  limits  of  the 
city  so  as  to  Include  the  defendant's  said  land 
is  unreasonable,  unjust,  and  oppressive." 
The  only  ordinance  appearing  in  the  tran- 
script of  the  evidence  Introduced  in  that  case 
Is  a  general  ordinance  entitled  "An  ordinance 
changing  and  diminishing  the  present  corpo- 
rate limits  of  Carterville,  Mo."  It  provided 
that  the  corporate  limits  as  they  then  exist- 
ed, and  described  as  containing  more  than 
4%  sections  of  land,  including  the  whole  of 
the  original  town,  with  the  land  In  contro- 
versy, be  changed  and  diminished  to  metes 
and  bounds  containing  less  than  half  as  much 
land,  but  sUU  including  all  the  old  town. 
The  process  by  which  the  city  grew  to  its 
larger  estate  does  not  appear  in  the  record  of 
that  case.  The  Judgment  was  for  the  de- 
fendant The  court  refused,  in  this  case,  to 
Instruct,  at  the  request  of  the  plaintiff,  that 
It  was  not  an  adjudication  against  the  right 
of  the  city  to  tax  the  land  in  question,  and 
did  instruct  at  its  request  as  follows: 

"The  court  declares  the  law  to  be  that  if  the 
evidence  in  the  case  of  State  of  Missouri  ex  reL 
Al.  Pease,  City  Collector  of  the  City  of  Carter- 
ville, V.  Center  Creek  Mining  Company  shows 
that  the  question  of  the  original  incorporation 
of  the  city  of  Carterville  was  not  submitted  to 
the  court  in  the  determination  of  said  caase, 
and  that  the  question  of  whether  said  land  was 
included  in  the  original  incorporation  of  the  said 
city  of  Carterville  was  not  one  of  the  issues  in 


said  cause  under  file  pleadings  and  the  evidence, 
hut  that  the  evidence  in  said  cause  shows  that 
the  question  considered  was  the  reasonableness 
of  the  corporate  limits  of  the  cl^  of  Carter- 
ville, as  fixed  by  ordinance  of  the  board  of  al- 
derman of  said  city,  as  shown  by  Ordinance  No. 
84,  p.  181,  of  the  Ordinance  Book  of  said  city, 
then  the  judgment  in  the  cause  of  State  ex  rd. 
Al.  Pease,  City  Collector  of  the  City  of  Carter^ 
ville,  V.  Center  Creek  Mining  Company  is  not 
res  judicata  in  the  present  cause." 

It  then  gave  judgment  for  defendant, 
which  Is  now  before  us  on  this  appeal. 

Allen  McReynolds,  of  Carthage,  for  appel- 
lant. L.  B.  Bates,  of  Bxcelslor  Springs, 
Robert  F.  Stewart,  of  Webb  City,  and  E. 
M.  Sheppard,  of  JopUn,  for  respondent. 

BROWN,  G.  (after  stating  the  facts  as 
above).  [I]  I.  The  controlling  question,  and 
the  one  on  which  the  decision  of  the  trial 
court  was  placed.  Is  whether  or  not  the  Judg- 
ment In  the  Pease  case  estops  the  city  from 
asserting  that  the  land  in  question  was  sub- 
ject to  taxation  for  city  purposes  at  the 
time  these  taxes  were  levied.  There  is  much 
respectable  authority  to  the  eflfect  that  such 
an  adjudication  is  only  condnstve  against 
the  state  as  to  the  very  taxes  which  vrere  its 
subject,  and  does  not  extend  to  the  incidental 
questions  actually  and  necessarily  decided  in 
reaching  the  judicial  result  This  court  has, 
however,  adopted  and  followed  the  more 
Just  and  reasonable  doctrine  that,  in  the  ab- 
sence of  any  constitutional  or  legislative  dec- 
laration to  the  contrary,  these  rules,  which 
it  has  established,  and  which  it  enforces  for 
the  protection  of  the  subject  from  vexations 
and  unnecessary  litigation,  should  be  and  are 
binding  upon  the  state  Itself.  Kansas  City 
Exposition  Driving  Park  v.  Kansas  Clt.v,  174 
Mo.  425,  74  S.  W.  979;  New  Orleans  v.  Bank, 
167  U.  S.  371,  17  Sup.  Ct  905,  42  L.  Ed.  202; 
Gymnastic  Soc.  v.  Hagerman,  232  Mo.  693, 
136  S.  W.  42.    In  the  case  last  cited  we  said: 

"To  our  minds  the  matter  was  so  ezhanstire- 
ly  considered  and  so  soundly  reasoned  in  the 
Eizposition  Driving  Park  Case  that  no  jndicial 
excuse  exists  for  a  re-examination  of  Its  doc- 
trine." 

We  will  assume,  then,  that  the  doctrine  of 
res  Judicata  and  estoppel  by  Judgment  ap- 
plies as  well  to  cases  of  tUs  character  as 
to  ordinary  litigation  between  Individuals, 
and  consider  ite  application  from  that  stand- 
point. This  was  the  view  taken  by  the  trial 
court  in  the  instructions  given  and  refused. 
Was  it  rightly  applied? 

[t]  II.  There  is  no  question  in  this  case 
as  to  the  identity  of  the  parties  vrith  the 
parties  in  the  Pease  case,  or  of  the  capacity 
in  which  they  sue.  The  plaintiff  in  each  is 
the  state,  and  the  relator  the  collector  of  the 
city  of  Carterville,  suing  In  that  capacity, 
while  the  defendant  is  the  same.  But  the 
thing  sued  for  in  the  Peace  case  was  the 
amount  of  the  city  taxes  for  the  years  1898 
to  1902,  inclusive,  and  the  cause  of  action 
was  Ita  nonpayment.  The  thing  in  Issue  and 
adjudicated  was  the  Uabillty  of  the  land  for 
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those  particalar  taxes,  and  when  that  was 
determined  by  tbe  court,  and  Its  determina- 
tion bad  been  embodied  in  its  final  ludgtnent, 
the  very  existence  of  tbe  Judicial  branch  of 
the  government  required  that  nothing  should 
remain  but  to  give  ^ect  to  tbe  judgment  by 
final  process. 

"The  very  emence  of  Judicial  power  is  that, 
when  a  matter  is  once  ascertained  and  deter- 
mined, it  ig  forever  concluded  when  it  arises 
again  nnder  the  same  drcamatances  •  *  * 
between  parties  or  their  privies."  Mew  Orleans 
V.  Bank,  supra. 

The  estoppel  of  the  Judgment  embraces, 
not  only  everything  urged  in  support  or  In- 
terposed in  defense  of  the  causfe  of  action 
In  issue,  but  everything  that  might  have 
been  so  urged  or  Interposed,  so  that  tbe  Judg- 
ment constitutes  the  ultimate  measure  of 
success  on  the  one  band  and  of  defeat  on  tbe 
other.  While  tbe  defendant  has  the  right  to 
Interpose  as  many  consistent  defenses  as 
be  may  think  be  has  to  the  action  against 
talm,  he  has  the  equal  right  to  plant  his  case 
upon  the  one  he  conceives  to  be  the  surest 
and  most  available,  and  thus  avoid  the  trial 
of  a  swarm  of  possible  Issues  which  may  in- 
volve him  in  almost  endless  expense  and 
difficulty,  and  the  courts  charged  with  tbe 
bearing  and  determination  of  the  case  In 
much  unnecessary  labor.  In  doing  this  he 
only  risks  the  subject-matter  directly  In  Issue 
in  tbe  particular  suit,  and  does  not  run  the 
risk  of  binding  himself  with  respect  to  other 
matters  by  the  fiction  of  an  adjudication  of 
things  never  tried  or  considered.  Upon  this 
point  the  Supreme  Court  of  the  United  States 
In  tbe  New  Orleans  Case,  supra,  quoting  with 
approval  from  Cromwell  v.  Sac  County,  94 
U.  a  851-353  (24  L.  Ed.  1»5),  said: 

"Where  the  second  action  between  the  same 
parties  ia  npon  a  different  claim  or  demand,  tbe 
Judgment  in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  up- 
on a  different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  ori^nal  action, 
not  what  might  have  been  thus  htigated  and 
determined.  Only  upon  such  matters  ia  the 
judgment  conclusive  in  another  action." 

This  conclusion  is  supported  in  the  case 
cited  by  an  extensive  collection  of  authori- 
ties from  the  same  distinguished  court  wbldi 
we  have  examined  with  much  Interest  In 
tbe  light  of  the  principles  so  stated,  we  are 
to  determine  whether  or  not  the  questions  in- 
volved In  this  case,  a  suit  for  city  taxes  for 
the  years  1905  to  1909,  inclusive,  were  "ac- 
tually litigated  and  determined"  In  the  Pease 
suit  for  the  city  taxes  on  the  same  land  for 
tbe  years  1898  to  1902. 

[8, 4]  III.  The  plaintiff,  for  the  purpose  of 
making  out  its  case  in  the  first  Instance,  in- 
troduced, not  only  Its  certified  tax  bill,  but 
also  the  original  record  of  an  order  of  the 
county  court  of  Jasper  county,  made  April 
16,  1877,  Incorporating  tbe  town  of  Carter- 


ville,  consisting  of  12  40-acre  tracts  In  com- 
pact form,  of  which  the  tract  Involved  In  this 
suit  Is  one.  The  regularity  of  this  order  is 
not  questioned.  It  states  all  tbe  facts  nec- 
essary to  give  tbe  county  court  jurisdiction 
under  the  act  of  February  8,  1871  (Laws 
1871,  p.  86),  which  was  in  force  at  the  time 
it  was  made.  That  tbe  authority  given  the 
county  court  by  this  act  is  jndidal  is  not  an 
open  question.  Kayser  v.  Trustees,  16  Mo. 
88;  State  ex  rel.  v.  Fleming,  158  Mo.  658,  59 
S,  W.  118;  Black  v.  Early,  208  Mo.  281,  303, 
304,  106  S.  W.  1014;  State  v.  WUson,  216 
Mo.  215,  277,  115  S.  W.  549.  In  the  case 
last  >  cited,  in  considering  the  action  of  the 
county  court  In  the  Incorporation  of  a  drain- 
age district,  this  court  said  that: 

"Where  such  conrt,  or  a  mere  ministerial 
board  for  that  matter,  possesses,  under  the  law, 
jurisdiction  of  a  certain  class  of  cases,  and  is 
required  to  find  the  existence  pf  certain  facts, 
*  *  *  the  law  will  presume,  in  a  collateral 
attack  npon  tbe  judgment,  that  such  facts  did 
exist,  and  that  such  court  or  board  passed  upon 
them,  as  required  by  the  statute." 

In  the  Kayser  Case,  wblcb  involved  tb^ 
Incorporation  of  the  town  of  Bremen  under 
a  law  (R.  S.  Mo.  1845,  p.  1048)  from  which 
tbe  act  of  1871  was  copied,  this  court  held 
that,  tbe  county  court  having  jurisdiction 
of  tbe  subject-matter  and  having  declared 
the  town  Incorporated,  the  validity  of  its 
existence  could  only  be  questioned  by  a  direct 
proceeding  In  quo  warranto,  and  that  In  a 
collateral  proceeding  (which  was,  in  that 
case,  an  application  to  enjoin  tbe  collection 
of  town  taxes)  It  could  not  be  sh6wn  that 
the  charter  was  obtained  by  fraud  or  had 
been  forfeited  by  misuser  or  nonuser.  This 
could  only  be  done  by  process  on  behalf  of 
the  state.  Of  tbe  doctrine  of  that  case,  we 
said  in  Black  v.  Early,  supra: 

"The  Kayser  Case  has  been  followed  in  a  long 
line  of  cases  from  that  day  substantially  to  this, 
and,  if  any  cases  be  found  in  our  reports  that 
strike  or  seem  to  strike  a  discordant  note,  they 
have  in  turn  not  been  followed." 

[6]  It  is  not  necessary  to  consider  whether 
or  not  quo  warranto  would  lie  to  inquire  Into 
tbe  propriety  of  the  incorporation  by  the 
county  court  of  this  particular  40  acres  of 
land  into  the  town  of  Carterville.  While  we 
hold  that  the  validity  of  that  action  was  not 
a  proper  subject  of  Inquiry  in  the  Pease  case, 
we  will  assume  that  If  the  question  was  be- 
fore the  court  in  any  form  In  that  case,  and 
was  there  litigated  and  decided,  whether 
rightly  or  wrongly,  the  parties  are  estopped 
from  questioning  the  force  of  that  decision  in 
this  case.  But  the  question  of  the  validity  of 
the  judgment  of  the  county  court  is  not  one 
that  raises  itself.    This  court  baa  said  that: 

"To  assail  an  order  of  the  county  court  in 
the  matter  of  incorporating  a  city  or  town,  or 
to  disturb  the  result  of  its  judgment,  through 
the  office  of  the  writ  of  quo  warranto,  all  the 
essential  infirmities  thereof,  and  iniquities 
therein,  resulting  from  the  manner  of  its  pro- 
curement, or  the  fraud  of  the  court,  must  be 
alleged  and  proven  with  the  same  strictness 
that  would  be  required  in  a  bill  in  equity  hav- 
ing for  its  object  the  amendment  of  the  final 
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judgment  of  any  court  of  record  •  ♦  • 
brought  about  by  frand  or  ooUnslon."  State  ex 
rd.  V.  Fleming,  supra. 

[•-t]  There  was  no  attempt  made  in  either 
the  pleadings  or  the  evidence  In  the  Pease 
case  to  attack  or  pnt  in  iasue  the  validity  or 
regularity  of  the  Judgment  of  incorporation. 
In  short,  the  defendant  seems  to  have  assum- 
ed, as  It  now  argues  in  its  brief,  that  the  or- 
dinance of  1897,  "changing  and  diminishing 
the  present  corporation  limits  of  the  city," 
ignored  all  previous  existence  of  the  corpora- 
tion, and  was  equivalent,  for  all  purposes, 
to  the  establishment  of  a  new  corporation, 
by  ordinance  Instead  of  by  Judgment  of  the 
county  court,  as  then  provided  by  law.  B. 
S.  1899,  §  5257.  A  complete  answer  to  this  is 
that  the  city  had  no  such  {rawer.  When  the 
original  town  became  a  city  of  the .  fourth 
class,  its  Jurisdiction  was  not  affected,  but 
its  limits  and  boundaries  remained  the  same 
after  such  organization  as  before.  Id.  i 
6895.  The  city  had  no  power  to  interfere 
with  these  boundaries,  except  to  extend  them 
over  adjacent  lands,  or  to  diminishing  them 
by  excluding  territory  therefrom.  lb.  The 
power  to  annex  territory  is  sui  generis  in  the 
sense  that  it  creates  one  of  the  interested 
parties  to  an  adversary  transaction  the  legis- 
lative agent  of  the  other  with  power  to  bind 
its  antagonist,  who  has  neither  voice  in  the 
creation  of  the  officers  who  inaugurate  the 
action,  nor  vote  in  the  election  by  which  it  is 
confirmed.  It  is  this  reason  upon  which  the 
doctrine  that  the  reasonableness  of  such  an 
ordinance  is  a  subject  of  Judicial  inquiry  in 
suits  to  enforce  rights  claimed  thereunder  is 
founded,  and  we  have  Justly  said  that  the 
doctrine  runs  like  a  thread  of  gold  through 
our  case  law,  and  is  too  firmly  buttressed  on 
reason  and  authority  to  be  now  mined  by 
hostile  criticism.  State  ex  rel.  v.  Birch,  186 
Mo.  205,  85  S.  W.  361,  and  cases  cited.  In 
pursuance  of  this  doctrine,  the  defendant 
pleaded  in  the  Pease  case,  and  Introduced 
evidence  for  the  purpose  of  proving  that  the 
ordinance  of  1897  was,  so  far  as  it  might  ap- 
ply to  this  land  by  Including  It  in  the  city 
limits,  unreasonable  and  void.  Neither  by 
pleading  nor  evidence  was  the  validity  of  the 
Judgment  of  Incorporation  now  before  us 
questioned,  nor  is  there  anything  in  that  rec- 
ord suggesting  that  it  was  considered.  We 
therefore  hold  that  the  trial  court  erred  In 
its  ruling  that  the  propriety  of  the  inclusion 
of  this  land  in  the  original  incorporation  of 
the  town  of  Cartervllle  was  a  thing  adjudi- 
cated in  the  Pease  ease,  so  that  the  plaintiff 
is  estopped  from  claiming  In  tills  case  that  It 
is  taxable  for  city  purposes. 

[9,10]  IV.  The  question  remains  whether 
the  assessment  for  city  taxes  of  1906  and 
1907  is  invalid  because  It  does  not  "conform" 
to  the  assessment  for  state  and  county  taxes 
for  the  same  years.  The  certification  of  this 
assessment  by  the  county  derk,  who  Is  made 
by  the  statute  the  secretary  of  the  county 


board  of  equalization,  and  therefore  Its  cer- 
tifying officer,  is  undoubtedly  the  certifica- 
tion of  the  board,  and  a  sufficient  authentica- 
tion; but  the  corrected  land  list  of  the  coun- 
ty assessor  is  the  original  record  of  the 
equalized  assessment,  and  the  dty  assessment 
must  yield  to  this  best  evidence.  B.  S.  1909, 
§S  11372,  11397.  With  this  in  mind,  and  the 
Constitution  and  statute  before  us,  we  have 
no  difficulty  in  the  solution  of  this  question. 

The  statute  under  which  the  city  assess- 
ment was  made  (B.  S.  1909,  {  9347)  was  In- 
tended to  conform  to  that  provision  of  sectloa 
11  of  article  10  of  the  Constitution  which  re- 
quires that  the  valuation  of  property  for  tax- 
ation for  town,  city,  or  school  purposes  shall 
not  exceed. the  valuation  of  the  same  proper- 
ty for  state  and  county  purposes.  It  pro- 
vides that: 

"In  cities  of  the  fourth  class,  the  city  asses- 
sor shall  jointly,  with  the  county  assessor,  as- 
sess all  property  in  such  cities,  and  such  assess- 
ment, as  made  by  the  city  assessor  and  county 
assessor  jointly  and  after  the  same  has  beea 
passed  upon  by  the  board  of  equalization,  shall 
be  taken  as  a  basis  from  which  the  board  of 
aldermen  shall  make  the  levy  for  city  purposes." 

It  also  provides  that: 

"The  assessment  of  the  city  property,  as  made 
by  the  city  and  county  assessor,  shall  oonform 
to  each  other,  and  after  such  board  of  equaliza- 
tion has  passed  upon  such  assessment  and  equal- 
ized the  same,  the  city  assessor's  books  shaU  be 
corrected  in  red  ink  in  accordance  with  the 
changes  made  •  *  •  and  so  certified  by  said 
board,  and  then  returned  to  the  board  of  al- 
dermen." 

In  this  case  no  attempt  was  made  to  con- 
form to  the  method  so  prescribed,  either  in 
form  or  substance.  The  city  assessor  valued 
the  land  independently  of  the  coimty  assessor 
for  each  of  the  years  in  question  at  $80,000, 
while  the  county  assessor  valued  it  for  eacb 
of  those  years  respectively  at  $2,000  and  $12,- 
000,  which  was  raised  by  the  county  board  of 
equalization  to  $6,000  and  $15,000,  respective- 
ly. The  record  of  this  action,  both  of  the 
county  assessor  and  board  of  equalization, 
was  ignored  by  the  county  derk  in  the  list 
certified  by  him  to  the  board  of  aldermen. 
We  are  not  called  upon  to  speculate  as  to  tbe 
reasons  of  these  officers  for  their  disregard 
for  the  plain  requirements  of  the  Constitu- 
tion and  laws  made  to  give  effect  to  its  pro- 
visions, nor  can  we  make  an  assessment  for 
them.  We  can  only  say  that  this  record 
shows  a  total  lack,  both  in  form  and  sub- 
stance, of  a  legal  assessment  of  this  land  for 
the  city  taxes  of  1906  and  1907,  and  there 
can  be  no  recovery  for  them  in  this  suit 

The  Judgment  of  the  trial  court  la  revers- 
ed, and  the  cause  remanded  for  dlspositloa  In 
conformity  with  this  opinion. 

BLAIR,  On  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  tha 
court    All  concur. 


Digitized  by 


Google 


M<N) 


FARRIS  Y.  BURCHARD 


861 


FABRIS  at  al.  t.  BURCHARD  et  «L 

(No.  1799a) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec  2,  1914.) 

1.  Evidence  (f  83*)  —  Pbesumptions  — Peb- 

FORUANCE    OF    DUTT— AdMINISTBATOE    WITH 

Wiix  Annexed. 

Where  an  administrator  with  the  will  an- 
nexed was  appointPd  and  qualified,  there  is  4 
presumption  ttiat  he  faithfully  discharged  the 
duties  of  his  office. 

[IQd.  Note.— For  other  cases,  see  Evidence, 
Cent.  DiK.  I  105;  Dec.  Di*.  S  83.*] 

2.  C0CBT8  (§  116*)— CoBBEcmoH  or  Rkoobds 
— L11UTAT10N8. 

No  statute  of  limitation  applies  to  and  bars 
tbe  right  of  a  court  to  put  in  proper  form  at 
any  tim*  that  which  appears  from  its  record  to 
have  been  done  and  to  have  been  imperfectly  or 
informally  recorded. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  369,  371-373;   Dec.  Dig.  §  116.*] 

3.  Wills  (§  353*)— Admission  to  Pbobaib-^ 

ENTBT   of   JtTDOMENT. 

Rev.  St.  1855,  c.  167,  I  14,  provides  that 
the  county  court,  or  clerk  thereof  in  vacation, 
subject  to  confirmation  of  the  court,  shall  talce 
proof  of  last  wills,  and  sections  16,  18,  and  21 
prescribe  the  proof  to  be  made,  the  reduction  of 
thfe  proof  to  writing,  and  the  indorsement  there* 
of  on  the  will  itself.  Section  26  imposes  upon 
the  cleric  the  duty  of  recording  such  instru- 
ments, but  requires  no  order  of  court  ther<&for. 
Proof  of  a  will  was  made  in  1865,  and  an  ad- 
miniatrator  with  the  will  annexed  ajHioiated. 
The  administration  continued  for  about  four 
years,  after  which  time  the  will  came  into  the 
possession  of  the  wife  of  the  testator  who  was 
given  a  life  estate  in  hi*  lands.  No  formal  }adg* 
ment  of  i>robate  was  ever  entered,  and  the  wi£s 
who  obtained  possession  of  the  will,  treated  it 
as  a  nullity,  allowing  a  daughter,  to  whom  an 
estate  for  life  only  was  devised,  to  treat  the 
land  as  her  own.  Held,  that  as  the  will  had 
been  in  proper  custody  all  the  time,  and  as 
nothing  but  the  entry  of  formal  judgment  re- 
mained, it  being  apparent  that  the  will  was  ad- 
mitted to  probate,  formal  judgment  of  probate 
might  be  entered  40  years  thereafter,  so  that 
the  remaindermen  in  fee  could  assert  their  in- 
terests under  the  will,  even  though  the  instru- 
ment had  not  been  recorded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dik.  i  800;  Dec.  Dig.  |  SSa*] 

Appeal  from  Circuit  Conrt,  Oaaconade 
County;   John  W.  Booth,  Judge. 

Snlt  to  quiet  title  by  Virginia  O.  Farris 
and  others  against  F.  B.  Burchard  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  defend- 
ants appeal.    AfSrmed. 

August  Meyer,  of  Hermann,  C.  O.  Baxter, 
of  OwensTllle,  and  Robert  Walker,  of  Her- 
mann, for  appellants.  J.  W.  Hensley,  of 
Owensville^  for  respondents. 

BROWN,  C.  Tbis  case  is  founded  upon 
section  650  of  the  Revised  Statutes  of  1899. 
It  was  Instituted  In  tbe  circuit  court  for  Gas- 
conade county  December  23,  1907,  and  has 
been  once  before  to  tbis  court  upon  the  ajf- 
peal  of  defendants  from  a  judgment  in  fa- 
vor of  tbe  plaintiffs,  which  was  reversed  and 
tbe  cause  remanded  for  a  new  trial.  Farris 
V.  Burcbard,  242  Mo.  1,  145  S.  W.  825.    Tbe 


question  in  tbat  appeal  was  whether,  upon 
tbe  records  of  tbe  probate  court  ~for  tbat 
county  as  tbey  then  appeared,  tbe  .will  of 
James  Johnson,  under  which  tbe  plaintiffs 
claim  tbelr  title  to  an  undivided  fourth  of  tbe 
land  involved,  was  shown  to  have  been  ad- 
mitted to  probate.  Tbe  opinion  of  this  court 
In  rendering  Its  judgment  concluded  as  fol- 
lows: 

"Whether  the  parties  interested  could  now 
present  the  will  for  probate  or  whether  the  rec- 
ord is  in  such  a  condition  as  would  entitle  them 
now  to  a  judgment  nunc  pro  tunc,  we  express 
no  opinion,  because  there  is  no  such  case  before 
us,  but  we  do  feel  constrained  to  say  that  Ibe 
proof  adduced  did  not  justify  the  conclusion 
that  the  will  had  been  duly  probated,  and  there- 
fore did  not  jnsti^  tbe  judgment  utat  the  re- 
spondents were  entitled  to  the  interest  in  the 
land  which  the  judgment  gives  them.  Tbe  judg- 
ment is  therefore  reversed,  and  the  cause  re- 
manded for  a  new  trial." 

Upon  the  return  of  tbe  cause  to  tbe  circuit 
court  tbe  plaintiff  Samuel  Matthews  appear- 
ed In  tbe  probate  court,  and  by  written  peti- 
tion stated  that  he  was  a  devisee  in  the  will 
as  well  as  belr  at  law  of  James  Johnson,  de- 
ceased, who  died  In  1864  leaving  said  will, 

which  was  on  day  of  r,  1805, 

produced  In  tbe  county  court  of  Gasconade 
county,  Mo.,  bavlng  at  tbe  time  probate  juris- 
diction, and  tbe  testimony  of  the  subscrib- 
ing witnesses  thereof  was  duly  and  formally 
taken  by  tbe  clerk  of  tbe  court  In  vacation 
and  Indorsed,  with  bis  certificate  thereto,  on 
tbe  back  of  said  will,  tbat  said  will  has  since 
remained  In  tbe  custody  of  the  probate  court, 
although  no  formal  judgment  of  probate  bas 
been  entered  of  record  by  said,  court,  and 
prayed  tbat  an  entry  of  formal  judgment  of 
probate  be  entered  on  tbe  records  of  said 
court  upon  such  proof.  Tbe  defendant'Burcb- 
ard  appeared,  filed  objections  in  writing, 
and  opposed  tbe  entry  of  such  judgment,  but 
the  court,  at  Its  August  term,  1912,  after  re- 
citing all  tbe  facts  upon  Its  record,  ordered 
and  adjudged  tbat  tbe  Instrument  be  consid- 
ered proved,  and  adjudged  the  same  to  be  tbe 
last  will  of  said  James  Johnson,  deceased, 
and  ratified  and  confirmed  the  proceedings  of 
tbe  clerk,  and  ordered  the  will  to  be  admit- 
ted of  record.  A  similar  order  and  judgment 
was  then  written  out  and  signed  by  tbe  judge 
on  said  will,  and  It  was  recorded  by  tbe  clerk. 
It  also  appeared  upon  tbe  records  of  tbe  coun- 
ty court  tbat,  in  1865,  after  tbe  presentation 
and  proof  of  the  will  before  tbe  county  clerk, 
Peter  W.  Burchard  was  by  order  of  the  court 
duly  appointed  administrator  wltb  tbe  will 
annexed,  of  tbe  estate  of  James  Johnson,  de- 
ceased, and  was  required  to  give  bond  as 
such  administrator  in  tbe  sum  of  $15,000,  and 
tbat  be  thereupon  filed  sucb  bond  which  was 
by  tbe  court  approved.  The  administration 
of  the  estate  continued  from  tbe  time  of  bis 
appointment  in  1865  until  some  time  In  1869. 
The  will,  witb  tbe  proof  and  certificates  there- 
on, was  recorded  In  tbe  office  of  tbe  recorder 
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of  deefis  for  Gasconade  county  on  March  20, 
1913.  The  admission  of  the  will  In  evidence 
with  these  record  entries  constitute  the  er- 
ror relied  on  by  appellant 

The  paragraph  In  the  will  under  which  the 
lilalntiffs  claim  title  to  an  undivided  fourth 
of  the  land,  as  the  only  children  of  the  tes- 
tator's daughter  Mary  Elizabeth,  who  was 
married  to  one  N.  G.  Matthews,  their  father, 
is  as  follows: 

"I  give  and  bequeath  all  my  estate  to  the  use 
of  my  wife  during  her  natural  life ;  at  her 
death  my  estate,  or  one-fourth  of  it,  to  my 
daughter,  Mary  Jane;  one-fourth  to  my  daugh- 
ter, Susan  Ann ;  one-fourth  to  my  daughter 
Eliza  Virginia ;  the  remaiuins  fourth  to  my 
daughter  Mary  Elizabeth  and  her  bodily  heirs, 
her  husband  having  no  control  over  the  same. 
The  income  from  the  one-fourth  part  of  my  es- 
tate devised  to  my  daughter,  Mary  Elizabeth, 
she  can  have  the  use  of  during  her  natural  iife^ 
and  at  her  death  to  go  to  her  bodily  heirs,  but 
if  she  should  die  without  bodily  heirs,  it  ia  to 
be  divided  equally  among  the  bodiljr  heirs  of  m^ 
three  daughters  above  named,  viz.:  Martb^ 
Jane  Johnson,  Susan  Ann  Jotinson  and  E^iza 
Virginia  Johnson." 

Martha  Jane  afterward  married  one  Ben- 
jamin P.  Richardson,  Susan  Ann  married  one 
Perry  A.  Richardson,  and  Elizabeth  Virginia 
married  one  J.  W.  Cantley.  Mrs.  Matthews 
was  alive  when  this  suit  was  instituted,  but 
has  since  died. 

The  defendant  Burchard  claims  through 
deeds  as  follows:  (1)  Deed  dated  March  1, 
1877,  from  Mrs.  Matthews  and  husband,  Mrs. 
Cantley  and  husband,  and  Mrs.  B.  P.  Rich- 
ardson and  husband  to  Perry  A.  Richardson 
for  $150;  (2)  deed  from  Perry  A.  Richardson 
and  wife  to  Green  C.  Richardson  dated  Au- 
gust 16,  1880,  and  filed  for  record  May  16, 
1908,  In  which  no  consideration  is  expressed; 
(3)  deed  from  Green  C.  Richardson  and  wife 
to  Fred  B.  Burchard  dated  February  28, 1884, 
and  recorded  August  12,  1884.  While  a  con- 
sideration of  $15,000  is  expressed  in  this 
deed.  It  was  an  advancement  to  the  wife  of 
defendant,  who  was  the  grantor's  daughter. 

It  was  agreed  on  the  trial  as  follows: 
"That  defendant's  father-in-law.  Green  C. 
Richardson,  was  a  purchaser  for  value  of  the 
lands  described  In  plaintiffs  petition."  The 
record  shows  that  the  oldest  child  of  Mrs. 
Matthews,  the  lilaintltF  Virginia  Farrls,  was 
born  in  1868. 

I.  The  cause  was  reversed  In  the  former 
appeal  on  the  sole  ground  that  the  proof  ad- 
duced at  the  former  trial  did  not  Justify  the 
conclusion  that  the  will  of  Johnson  had  been 
duly  probated,  and  therefore  did  not  Justify 
the  judgment  that  the  plaintifCs  were  entitled 
to  the  Interest  in  the  land  which  it  gave  them. 
It  only  remains  for  us  to  determine  whether 
or  not  at  the  last  trial  the  evidential  deficien- 
cy was  supplied.  It  consisted  solely  of  the 
absence  of  a  formal  Judgment  of  the  county 
court,  then  having  Jurisdiction  in  such  mat- 
ters, or  of  the  probate  court  which  succeeded 
to  that  Jurisdiction,  declaring  that  it  tiad 
beea  proven,  or,  to  use  a  more  common  ex- 


pression, admitting  it  to  probate.  This  cosrt 
declining  to  express  an  opinion  as  to  whether 
or  not  the  parties  in  interest  could  still  pre- 
sent the  will  for  probate,  or,  depending  upon 
the  record  as  it  then  stood,  have  Judgment 
entered  nunc  pro  tunc  to  that  effect,  the 
cause  was  remanded,  that  the  parties  might 
proceed  upon  the  theory  so  suggested;  and 
whether  the  plaintiffs  have  now  succeeded  in 
establishing  the  probate  of  the  will  Is  the 
sole  question  before  u& 

II.  We  are  not  confronted  with  any  ques- 
tion of  laches  or  failure  on  the  part  of  the 
plaintiffs  to  do  everything  in  their  power  to 
protect  their  own  interests,  for.  If  they  have 
lost  their  rights  under  the  will,  it  is  on  ac- 
count of  neglect  of  duty  on  the  part  of  those 
charged  by  law  with  their  protection,  begin- 
ning before  the  oldest  of  them  was  bom  and 
continuing  until  the  wrong  was  consummat- 
ed. Kor  have  they  neglected  to  avail  them- 
selves In  good  time  of  the  remedy  which  was 
given  them  as  contingent  remaindermen  by 
the  act  of  1897  (R.  S.  1899,  §  650)  by  suing 
while  the  youngest  still  lacked  two  years  of 
his  majority,  and  while  the  mother,  the  life 
tenant,  was  still  living.  On  the  other  hand, 
there  is  no  question  of  wrong  to  an  innocent 
purchaser.  While  it  is  stipulated  that  one 
of  those  through  whom  the  title  asserted  by 
defendant  has  passed  was  a  purchaser  for 
value  of  the  lands  described  In  the  petition, 
there  is  nothing  In  the  record  to  Indicate  how 
much  he  paid  (his  deed  being  silent  on  ttiat 
question),  or  what  he  knew  or  did  not  know. 
In  short,  we  find  notliing  in  the  record  in- 
consistent with  the  theory  that,  upon  the 
death  of  the  grandmother  of  plaintiffs,  who 
had  under  the  will  a  life  interest  in  all  the 
estate  both  real  and  personal,  the  surviving 
family  determined  to  make  the  four  hus- 
bands, who  had  then  become  members  of  it, 
equal,  and  quietly  suppressed  the  will,  and 
relegated  it  to  "an  old  glass  cupboard, 
amongst  some  school  blanks  and  old  letters 
and  other  things  cast  aside  *  *  *  as  be- 
ing apparently  of  no  value."  It  seems  to 
have  been  a  family  by  whi<di  husbands  were 
appreciated,  for  the  title  was  gathered  in 
one  of  them,  Perry  A.  Richardson,  before 
being  conveyed  to  Green  C.  Richardson,  and 
the  latter  conveyed  it  to  his  defendant  son- 
in-law  as  a  gift  to  his  daughter.  The  Mat- 
thews children,  to  whom  Mr.  Johnson  had 
done  everything  in  his  power  to  secure  their 
mother's  share  in  his  estate,  were  ignored. 

[1-S]  III.  Coming  to  the  real  question, 
whether  the  Judgment  admitting  the  will  to 
probate  entered  in  1912  after  this  cause  was 
sent  down  to  the  circuit  court  for  retrial  en- 
titles it  to  be  admitted  as  evidence  of  plain- 
tiffs' title,  we  will  first  consider  the  statutes 
regulating  the  duties  of  the  probate  courts  in 
such  matters,  by  which  these  records  must 
be  Judged.  In  doing  this  we  will  refer  to 
the  Revision  of  1855,  in  force  at  the  time. 
Section  14^  p.  1669,  is  as  follows: 
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"The  coonty  court,  or  clerk  thereof  in  raca- 
tion,  subject  to  the  confirmation  or  rejection  ij 
the  court,  shall  take  proof  of  last  wms." 

Section  10  provides: 

"When  any  will  is  exhibited  to  be  proven,  the 
court  or  clerk  may  immediately  receive  the 
proof,  and  grant  a  certificate  of  probate,  or,  if 
such  will  be  rejected,  grant  a  certificate  of  re- 
jection." 

The  measure  of  proof  required  from  the 
subscribing  witnesses  is  that  the  testator 
signed  the  writing  as  hia  last  will,  that  be 
was  of  sound  mind,  and  that  they  respective- 
ly subscribed  their  names  thereto  in  his  pres- 
ence. This  must  be  reduced  to  writing,  sign- 
ed by  the  witnesses,  and  certified  by  the 
cleric  Sections  18,  21.  All  this  was  done  and 
tlie  proof  of  the  will  was  complete,  subject 
only  to  the  confirmation  of  the  court  in  term, 
so  that  the  controversy,  Is  reduced  to  the 
question  as  to  whether  this  confirmation  was 
shown  by  the  record  introduced  In  the  last 
trial,  for  unless  such  confirmation  appears  in 
the  record  the  will  Is  not  properly  before  the 
court,  and  the  plaintiffs  have  failed  to  show 
any  title. 

There  is  no  question  that,  upon  taking  the 
proof  of  tbe  will  as  shown  by  hia  certificate 
in  evidence,  the  clerk  could  have  immediate- 
ly Issued  in  vacation,  subject  to  the  confirma- 
tion or  rejection  of  tbe  court,  letters  of  ad- 
ministration with  the  will  annexed  under 
the  first  section  of  the  act  relating  to  the 
appointment  and  removal  of  executors  and 
administrators.  R.  S.  1855,  p.  113.  It  was 
not  necessary  that  the  will  should  have  been 
recorded.  Its  record  required  no  order  of  the 
court,  but  rested  solely  with  the  clerk,  upon 
whom  the  statute  Imposed  the  duty.  Section 
26,  p.  1571.  It  was  required  by  the  section 
last  cited  to  be  done  within  30  days  after 
probate,  and  is  coupled  in  the  same  section 
with  the  other  clerical  duty  to  carefully  file 
the  original  in  his  office.  We  can  see  no  rea- 
son why  the  failure  to  perform  either  of 
these  duties  should  have  any  more  or  differ- 
ent effect  upon  the  validity  of  the  proof  al- 
ready made  than  would  attend  such  failure 
in  case  of  the  other. 

While  the  clerk  bad  the  right  to  issue  let- 
ters founded  upon  the  probate  of  the  wlU  in 
▼acation,  he  did  not  do  so,  and  when  tbe 
court  met  in  term  it  made  an  order  appoint- 
ing Barcbard  administrator  of  the  estate 
with  tbe  will  annexed.  Tttat  tbe  Jurisdiction 
to  make  tbla  order  was  derived  from  the  pro- 
tmte  of  the  will  is  evident  If  the  confirmation 
by  tbe  court  of  the  act  of  the  county  clerk  in 
taking  and  certifying  the  proof  was  necessary 
to  its  validity,  it  was  confirmed  by  this  ap- 
pointment, which  can  rest  on  no  other  foun- 
dation than  tbe  will.  It  stands  upon  tbe 
same  footing  as  would  tbe  act  of  the  clerk  in 
iBsning  ordinary  letters  of  administration  in 
vacation  "subject  to  the  confirmation  or  re- 
jection of  the  court"  under  the  first  section 
of  the  administration  act.  If,  in  such  a  case, 
the  act  of  the  clerk  should  not  be  confirmed 


in  express  terms,  but  tbe  administration 
should  proceed  under  tbe  direction  of  the 
court  to  final  settlement,  it  would  seem  tech- 
nical, to  the  point  of  rasdiness,  to  say  that  all 
the  proceedings  would  be  void,  and  afford  no 
protection  to  the  actors,  because  the  failure 
of  the  court  to  enter  a  formal  order  of  "con- 
firmation" had  been  equivalent  to  the  rejec- 
tion of  the  clerk's  appointment.  Tbe  same 
words  are  used  with  reference  to  the  probate 
of  wills  by  the  clerk  in  vacation,  and  tbe 
same  reason  exists  why  it  should  continue  in 
effect  until  rejected  by  the  court.  Potter  v. 
Adams'  Executors,  24  Mo.  159,  163.  When 
tbe  administrator  was  appointed  and  had 
given  bond  it  became  his  duty  (section  16,  p. 
115)  to  "faithfully  execute  tbe  last  will  of  the 
testator,  pay  the  debts  and  legacies,  as  far  as 
the  assets  will  extend  and  the  law  direct." 
We  will  presume,  in  tbe  absence  from  the 
record  of  anytlting  to  tbe  contrary,  that,  dur- 
ing the  entire  period  of  tbe  adminiatratlon, 
he  faithfully  performed  these  duties,  and 
although  the  personal  estate  must  have  been 
considerable,  as  indicated  by  the  amount  of 
the  bond  exacted  from  him,  that  he  delivered 
it  all,  after  the  payment  of  the  debts,  to  tbe 
widow,  the  sole  legatee.  This  having  been 
done,  we  see  no  reason  why,  upon  the  death 
of  the  widow,  the  estate  should  be  diverted 
from  tbe  testamentary  channel. 

IV.  This  will  has,  during  all  the  time  that 
has  elapsed  since  it  was  presented  to  the 
clerk  of  the  county  court  for  probate  soon 
after  the  death  of  tbe  testator,  been  in  the 
custody  provided  by  law  for  that  purpose. 
So  far  from  evidence  having  been  lost  or 
its  production  impeded  or  embarrassed,  the 
very  testimony  which  the  law  has  prescribed 
as  the  best  evidence  of  its  execution  has  been 
perpetuated  and  certified  in  such  form  that 
it  cannot  be  separated  from  the  Instrument. 
So  far  as  its  having  been  concealed  or  kept 
from  the  notice  of  those  iaterested,  it  will 
be  presumed  that  they  were  given  the  oppor- 
tunity to  execute  its  provisions.  R.  S.  1855, 
p.  114,  i  10.  Under  these  circumstances  we 
have  no  doubt  of  the  power  of  the  court  to 
enter  a  Judgment  in  form  confirming  the  act 
of  the  clerk  and  establishing  the  will  as  it 
did  at  its  August  term,  1012.  No  statute  of 
limitations  applies  to  and  bars  the  right  of 
the  court  to  put  in  proper  form  at  any  time 
that  which  appears  from  its  records  to  have 
been  done  and  to  have  been  imperfectly  or 
informally  recorded.  Martin  v.  Brown,  162 
Mo.  App.  223,  228,  144  S.  W.  1115 ;  Dawson 
v.-  Waldheim,  88  Mo.  App.  245 ;  Hansbrougb 
V.  Fudge,  80  Mo.  307 ;  Smith  v.  Steel,  81  Mo. 
455.  The  same  rule  ordinarily  applies  to 
those  cases  in  which  nothing  remains  for  the 
court  to  do  but  to  enter  the  particular  judg- 
ment which  the  law  prescribes  upon  the  facta 
api)earing  In  its  record.  In  this  case  both 
these  conditions  exist  The  statutory  evi- 
dence is  taken  and  certified  to  the  court  with- 
out any  word  or  fact  tending  to  Impair  its 
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Btatntory  effect  The  statutory  judgment 
was  then  due,  without  any  further  proceed- 
ing. The  matter  was  stlU  pending  for  that 
purpose.  It  was  not  formally  entered,  but 
the  court  did  make  an  order  which  confirmed 
the  probate  of  the  will  by  adopting  and  act- 
ing upon  It,  and  we  have  no  doubt  that  the 
clerk  might  and  should  have  then^  entered  on 
his  minutes  words  equivalent  to  the  state- 
ment that  the  probate  of  the  toiU  u>as  con- 
firmed,  and  Peter  W.  Burchard  appointed  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate. This  case  In  Its  facts  Illustrates  the 
two  classes  of  cases  which  mark  the  distinc- 
tion between  the  power  of  the  court  upon  no- 
tice, and  with  due  regard  for  Intervening 
rights,  to  pronounce  and  enter  the  Judgment 
of  the  law  upon  the  facts  which  should  con- 
clude a  pending  proceeding,  not  withstanding 
it  may  hare  been  delayed  beyond  the  usual 
time  for  doing  so,  and  Its  power  to  scan  Its 
record  to  ascertain  from  It  w)iat  judgment 
It  has  pronounced  and  to  correct  any  failure 
of  the  clerk  to  properly  enter  it.  In  this  par- 
ticular case,  a  judgment  of  probate  entered 
upon  either  theory  must,  from  its  nature,  re- 
late, not  only  to  the  date  of  the  pronounce- 
ment, but  to  the  date  of  the  death  of  the  tes- 
tator, so  as  to  prevent  a  hiatus  In  the  title  to 
the  property  of  which  it  disposes.  E/ven  the 
appointment  of  the  administrator  necessarily 
relates  to  the  same  period.  3  Redfleld  on 
Wills  (3d  Ed.)  46.  For  this  reason  It  makes 
no  difference  in  its  effect  whether  we  call  It 
an  original  judgment  or  a  judgment  nunc  pro 
tunc  under  the  classification  we  have  sug- 
gested. It  clearly  falls,  however,  within  the 
latter  class.  Hausbrough  T.  Fudge,  supra; 
Smith  V.  Steel,  supra. 

It  follows  from  what  we  have  said  that  the 
judgment  of  August  26,  1912,  probating  the 
will  under  which  the  plaintiffs  claim  was 
properly  admitted  in  evidence,  and  the  judg- 
ment of  the  circuit  court  Is  aflSrmed. 

BIAIR,  O.,  concuns. 

\ 
PER  CURIAM.    The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


THOMPSON  T.  WABASH  BY.  CO. 

(No.  16662.) 

(Supreme  Court  of  Missouri.    Division  No.  1. 
Dec.  2,  1914.) 

Commerce    (§§    8,    27*)— Reotlation— Batl- 

boads— i ntebstatb  commerce. 

A  fireman  on  a  locomotive,  drawing  a  train 
of  empty  cars  from  one  state  into  a  point  in 
another  state  and  along  an  interstate  railroad, 
is  engaged  in  interstate  commerce,  and  the  ac- 
tion for  bis  death  must  be  maintained  under  the 
Federal  Employers'  Liability  Act  (Act  April 
22,  190S,  c.  149,  35  Stat.  66  [U.  S.  Comp.  St 
1913,  §§  8657-8665]). 

[Ed.  Note. — For  other  cases,  see  CJommerce, 
Cent  Dig.  §1  5.  25:   Dec.  Dig.  »  8,  27.«1 


Appeal    from    Clrcait    Court,    Bandolph 

County;   A.  H.  Waller,  Judge. 

Action  by  Ethel  Thompson  against  the  Wa- 
bash Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed 
and  remandied,  with  directions  to  dismiss 
complaint 

The  plaintiff  instituted  this  suit  in  the 
circuit  court  of  Randolph  county  against  the 
defendant  to  recover  ?10,000  damages  claim- 
ed to  have  been  sustained  by  her  by  reason  of 
the  alleged  negligence  of  the  defendant  In 
killing  her  husband,  B.  W.  Thompson,  a  rail- 
road fireman,  while  ,ln  the  employ  of  the 
company.  The  suit  was  brought  under  sec- 
tion 6425,  B.  S.  1909  of  Missouri  A  trial 
was  had  in  the  circuit  court  which  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $10,000.  In  due  time  and  in  prop- 
er form  the  defendant  appealed  the  cause  to 
this  court 

The  petition  was  in  conventional  form  and 
properly  stated  a  case  under  said  section  of 
the  statute.  Prior  to  answering,  and  in  prop- 
er time  and  due  form,  the  defendant  filed  a 
petition  and  bond  for  a  removal  of  the  cause 
to  the  Circuit  Ctourt  of  the  United  States  for 
the  Northern  Division  of  the  Eastern  District 
of  Missouri.  The  petition  set  out  that  the 
action  arose  under  the  act  of  Congress  ap- 
proved April  22,  1908,  entitled  "An  act  re- 
lating to  the  liability  of  common  carriers 
by  railroad  to  their  employes  in  certain  cas- 
es"; that  it  appeared  from  plalnUfTs  petition 
that  the  defendant  was  engaged  in,  and  de- 
cedent was  employed  in,  interstate  commerce 
at  the  time  of  his  death  (stating  the  aver- 
ments of  plaintiff's  petition) ;  that  the  ques- 
tion in  the  suit  was  whether  plaintiff  was  en- 
titled to  recover  under  the  act  of  Congress 
approved  April  22,  1908,  and  that  the  suit 
Involved  a  controversy  with  respect  to  the 
true  meaning  and  intent  of  the  act  of  (Con- 
gress and  its  operation  and  effect  upon  the 
alleged  facts  of  plalntUTs  petition.  This  pe- 
tition was  overruled,  and  exceptions  were 
duly  saved. 

Defendant's  amended  answer,  filed  March 
14,  1911,  upon  which  It  went  to  trial,  waa  a 
general  denial;  also  it  set  out  that  defendant 
was  engaged  in  commerce  between  the  states, 
and  that  decedent  at  the  time  of  his  death 
was  employed  in  such  commerce;  that  plain- 
tiff was  not  the  administratrix  or  personal 
representative  of  decedent,  and  the  action 
was  not  brought  by  her  in  such  capacity,  as 
provided  by  the  act  of  Congress  of  April  22, 
1908,  and  the  plaintiff  was  not  entitled  to 
maintain  the  action  as  the  widow  of  dece- 
dent; further,  that  the  state  circuit  court 
had  no  jurisdiction,  but  tliat  the  jurisdiction 
was  in  the  United  States  Circuit  Ckmrt  The 
answer  then  alleged  that  the  collision  was 
the  result  of  decedent's  own  negligence,  and 
further  was  the  result  of  his  own  negligence 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kejr-No.  Series  &  Rep'r  Indesas 
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directly  contrlbntlns  with  others  with  whom 
be  was  engaged  In  operating  the  train.  The 
answer  also  set  up  the  unconstitutionality  of 
the  act  of  Congress  approved  April  6,  1910 
(36  Stat  291,  e.  143  [U.  S.  Comp.  St.  1913,  { 
B662]),  conferring  jurisdiction  on  state  courts, 
as  In  conflict  with  section  1,  article  S,  of  the 
Constitution  of  the  United  States  and  certain 
amendments  thereto,  as  well  as  certain  provi- 
sions of  the  Constitution  of  the  state  of  Mis- 
BOTirL 

The  reply  was  a  general  denial. 

At  the  beginning  of  the  trial  the  defendant 
objected  to  the  introduction  of  any  eridence 
under  the  petition,  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant;  that  the 
ptalntUC  could  not  maintain  the  action,  be- 
cause it  arose  under  the  "federal  Railroad 
Employers'  Uability  Act  of  April  22,  1908"; 
and  that  the  court  had  no  Jurisdiction  of  the 
cause.  This  objection  was  orerruled,  and 
exceptions  were  duly  saved. 

The  facts  are  few  and  not  disputed,  and 
are  subtantlally  as  stated  by  counsel  for  re- 
spondent: 

Respondent's  husband,  R.  W.  Thompson, 
while  in  the  employ  of  appellant  as  a  locomo- 
tive fireman  on  an  extra  freight  train,  was 
killed  in  a  collision  between  said  freight 
train  and  one  of  defendant's  passenger 
trains,  on  defendant's  line  of  railroad  at  a 
point  about  1^  miles  south  of  Glenwood, 
Ha,  on  the  28th  day  of  August,  1909.  With- 
in six  months  thereafter,  plalntlfT,  the  wid- 
ow of  deceased,  brought  this  action  against 
defendant  to  recover  damages  for  the  death 
of  her  said  husband,  under  the  provisions 
of  section  5425  of  the  Revised  Statutes  of 
Missouri  of  1909;  it  being  claimed  by  plain- 
tiff that  her  husband  came  to  his  death  by 
reason  of  the  negligence  of  certain  of  his 
coemploy^s,  namely,  the  engineer  and  conduc- 
tor in  charge  of  said  freight  train,  in  operat- 
ing same  in  so  negligent  a  manner  as  to 
cause  it  to  run  into  and  against  and  to  col- 
lide with  said  passenger  traUu  The  defend- 
ant was  operating  a  railroad  for  the  trans- 
portation of  freight  and  passengers  from  Mo- 
berly,  in  the  state  of  Missouri,  to  Moulton 
and  other  points.  In  the  state  of  Iowa. 

Tbe  extra  freight  train  on  which  plaintUCs 
said  husband  was  serving  as  fireman  was  in 
charge  of  Finis  McLean  as  engineer  and  War- 
ren Cundifl  as  conductor.  There  were  also 
a  bead  and  rear  brakeman  on  the  train.  It 
left  Moulton,  Iowa,  for  Moberly,  Mo.,  about 
b:45  the  morning  of  the  collision,  and  made 
but  one  stop  thereafter  prior  to  the  collision, 
that  stop  being  made  at  Olenwood  Junction, 
a  station  abont  one  mile  north  of  Glenwood, 
Mo.  It  left  Glenwood  Junction  at  9:80,  and 
passed  Qirough  Glenwood  without  a  stop. 
The  collision  occurred  at  9 -.39.  The  passenger 
train,  with  which  the  extra  freight  collided, 
ran  daily,  except  Sunday,  between  Moberly 
and  points  In  Iowa,  and  was  ran  on  schedule 


time,  and  had  superior  rights  to  all  extras. 
It  was  due  at  Glenwood  at  9:43,  and  at  Glen- 
wood Junction  at  9:45.  The  passenger  train 
was  being  run  by  a  time  card,  and  the  freight 
train  by  order.  The  order  under  which  the 
engineer  and  conductor  were  operating  the 
freight  train  was  to  this  effect:  Extra 
259  will  run  extra  Moulton  to  Moberly,  No. 
2,  engine  327,  will  wait  at  east  yards 
Moulton  until  10:00  a.  m.  for  second  95,  en- 
gine 261.  Second  95,  engine  261,  will  wait 
at  Glenwood  Junction  until  9:30  a.  m.  and 
at  Coatesvllle  until  9:40  a.  m,  for  extra,  en- 
gine 269.  Tbe  stop  made  by  the  freight  train 
at  Glenwood  Junction  was  for  tbe  purpose  of 
letting  second  95  by.  The  extra  freight  train 
was  composed  of  engine,  tender,  and  empty 
cars.  The  collision  occurred  on  the  point  of 
a  sharp  curve,  and  at  that  place  the  passen- 
ger train  with  which  the  freight  collided 
could  not  have  been  seen  from  the  cab  of  the 
freight  engine  a  greater  distance  away  than 
100  yards.  The  passenger  train  was  discov- 
ered by  the  engineer  of  the  freight  train  as 
soon  as  it  could  have  been  discovered.  It 
was  then  within  10  car  lengths  of  the  freight 
train.  The  two  trains  came  together  in  what 
is  known  as  a  "head-on"  collision. 

The  engineer  of  the  extra  freight  train  ac- 
counts for  the  collision  by  the  fact  that  both 
he  and  the  conductor,  who  had  charge  of  the 
train,  overlooked  the  day  of  the  week ;  that 
is  to  say,  mistook  Saturday  for  Sunday.  The 
engineer  received  a  go-ahead  signal  from  the 
brakeman  and  conductor  at  Glenwood  Junc- 
tion, he  whistled  for  the  station  at  Glenwood 
and  again  received  a  go-ahead  signal,  and, 
using  the  engineer's  language,  "got  the  board 
at  the  station,"  or,  in  other  words,  the  arm 
of  tbe  order  board  at  Glenwood  was  down, 
giving  the  engineer  the  right  to  go  ahead. 

The  deceased  fireman,  R.  W.  Thompson,  at 
the  time  of  his  death  had  been  in  the  employ 
of  the  defendant  as  a  locomotive  fireman  six 
or  seven  months,  the  greater  part  of  wUch 
time  be  served  as  an  extra  fireman,  and  as 
such  his  duties  took  him  all  over  the  Western 
division  of  the  Wabash  Railroad,  which  has 
a  mileage  of  about  960  miles.  The  last  two 
or  three  months  prior  to  his  death  he  served 
as  fireman  with  Engineer  McLean  on  trains 
67  and  68,  which  were  regular  trains  be- 
tween Moberly  and  Moulton.  The  trains  on 
which  he  served  met  the  passenger  train 
with  which  extra  259  collided  many  times  in 
the  course  of  that  two  or  three  months'  em- 
ployment, but  not  always,  nor  even  usually, 
at  any  one  statitm.  In  fact,  as  disclosed  by 
the  record  of  trains  on  which  Fireman 
Thompson  served  in  the  course  of  the  last 
two  or  three  months  of  bis  employment,  he 
had  met  the  passenger  train  in  question  at 
practically  every  8tati<m  an  the  Wabash  Rail- 
road between  Moberly  and  Moulton. 

On  the  day  of  the  fatal  collision.  Engineer 
McLean  and  Conductor  Cundiff  had  control 
and  were  in  charge  of  the  extra  freight   Xbe 
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duty  of  Fireman  Tbompsos  was  to  keep 
steam  on  tbe  engine  and  to  watch  for  signals 
and  to  aid  in  the  safety  of  tbe  train  to  the 
extent  of  bis  ability.  Thompson  remained 
upon  tbe  engine  at  bis  post  of  duty,  and  did 
not  protest  to  tbe  engineer  wben  the  freight 
train  was  being  run  on  tbe  time  of  tbe  pas- 
senger train,  as  shown  by  tbe  time  card. 
Tbe  engineer  testified  that  while  going 
through  CoatesTiUe,  which  is  north  of  Glen- 
wood  Junction,  that  be  stated  to  tbe  fireman 
and  bead  brakeman  that  It  was  Sunday,  and 
that  if  he  could  get  out  of  Glenwood  Junction 
at  9:30  he  would  try  to  go  to  Moberly  ahead 
of  No.  2,  which  was  the  passenger  train  fol- 
lowing. The  engineer  says  that  neither  the 
fireman  nor  bead  brakeman  made  any  reply 
to  this  statement.  Tbe  head  brakeman  tes- 
tified that  tbe  engineer  turned  to  bim  and  the 
fireman  and  asked  if  it  was  Sunday,  and  that 
be,  the  head  brakeman,  turned  to  him  and 
said,  "This  isn't  Siinday,"  and  that  the  fire- 
man said,  "No." 

At  that  time  tbe  freight  train  was  going 
through  CoatesvIUe,  had  not  reached  Glen- 
wood Junction,  and  was  not  running  on  tbe 
time  of  the  passenger  train.  The  principal 
duty  of  tbe  fireman  was  to  keep  flre  in  the 
fire  box  and  to  keep  up  steam.  This  required 
him  to  be  down  In  the  deck  of  the  engine 
shoveling  coal  a  great  part  of  the  time. 
When  the  freight  train  pulled  out  of  Glen- 
wood Junction,  its  last  stop  before  tbe  col- 
lision, it  was  only  0:30,  and  tbe  next  station 
was  Glenwood,  about  one  mile  away.  At  that 
time  tbe  passenger  train  lacked  16  minutes 
of  being  due  at  Glenwood.  Not  until  Glen- 
wood was  passed  did  tbe  freight  train  begin 
to  run  on  tbe  time  of  tbe  passenger  train. 
Tbe  collision  occurred  about  a  mile  and  a 
half  out  of  Glenwood.  Not  more  than  2  or 
3  minutes  at  the  outside  elapsed  after  'the 
freight  train  crossed  the  danger  line  at  Glen- 
wood. For  only  2  or  3  minutes  at  the  most 
could  Fireman  Thompson  have  known  that 
tbe  freight  train  was  running  on  the  time  of 
tbe  iMtssenger  train,  and  only  2  or  3  minutes 
for  protest,  even  if  he  bad  realized  and 
known  tbe  whole  situation  as  it  then  existed. 

Some  of  the  facts  will  be  made  clear  by 
setting  out  a  few  extracts  from  defendant's 
evidence: 

Engineer  McLean  testified:  That  it  was 
tbe  duty  of  tbe  fireman  to  keep  up  steam, 
watch  for  signals,  to  aid  in  tbe  safety  of  tlie 
train  to  tbe  extent  of  his  ability,  and  when- 
ever be  discovered  anything  wrong  he  should 
tell  it  That  tbe  fireman  was  under  the  in- 
structions of  tbe  engineer,  but  had  nothing 
to  do  with  managing  tbe  engine.  That  the 
brakemen  were  under  tbe  control  and  super- 
vision of  tbe  conductor.  Witness  and  fire- 
man got  an  order  that  morning  to  run  extra 
259  from  Moulton,  Iowa,  to  Moberly.  Thomp- 
son read  tbe  order.  He  was  a  man  of  good 
intelligence  and  a  good  fireman.  The  order 
meant  that  extra  259  was  to  keep  out  of  tbe 
way  of  regular  trains.    Na  61  was  controlled 


by  a  regular  time-table  This  time-table  was 
identified  by  tbe  witness  as  time-table  No.  10. 
Witness  kept  one  of  those  time-tables  over 
bis  seat  box  in  tbe  engine  cab,  where  be  could 
look  at  it  Witness  was  well  acquainted 
with  the  running  time  of  No.  51,  learning  it 
from  tbe  time  card.  That  morning  he  looked 
at  tbe  time  card  at  Moulton,  and  saw  tbe 
time  of  No.  51  at  Glenwood.  That  morning, 
wben  witness  left  Moulton,  he  had  it  in  bis 
head  it  was  Sunday.  Coming  through  Coat- 
esvIUe, he  told  Fireman  Thompson,  tbe  de- 
cedent, and  tbe  bead  brakeman,  it  was  Sun- 
day, and  that  they  would  try  to  get  out  of 
Glenwood;  Junction  at  930.  Neither  the 
decedent  nor  the  bead  brakeman  replied. 
Witness  announced  it  was  Sunday  and  he 
was  going  on.  Neither  decedent  nor  bead 
brakeman  told  the  witness  it  was  not  Sun- 
day. His  train  laid  at  Glenwood  Junction 
8  minutes  to  let  second  95  by.  No.  2  was  fol- 
lowing witness'  train,  45  minutes  late.  Wit- 
ness received  orders  that  second  No.  95,  a 
freight,  would  wait  until  9.30  at  Glenwood 
for  extra  259  to  pass.  Witness  was  trying 
to  beat  No.  2  to  Moberly.  No.  2  was  a  supe- 
rior passenger  train.  Passing  Glenwood  sta- 
tion, witness  saw  people  on  the  platform  of 
the  station,  indicating  they  were  there  to 
take  a  train.  Tbe  decedent  could  see  these 
people  plainer  than  witness.  No.  2  was  not 
due  regularly  In  Glenwood  until  10:12  and 
that  day  was  45  minutes  late.  Witness 
passed  through  Glenwood  13  minutes  before 
No.  51  was  due,  and  40  minutes  ahead  of  tbe 
regular  time  of  No.  2,  and  1  hour  and  2» 
minutes  ahead  of  No.  2's  time  that  day.  It 
was  the  duty  of  the  fireman  to  look  out  for 
the  safety  of  the  train.  Thompson  had  been 
making  this  run  for  three  months  and  meet- 
ing No.  61.  Extra  259  consisted  of  ten  cars, 
going  from  Moulton,  In  the  state  of  Iowa, 
to  Moberly,  Mo.  No.  61  was  a  passenger 
train  with  three  cars,  and  running  from 
Moberly,  Mo.,  to  Ottumwa,  Iowa.  Firemen 
get  their  time  cards,  as  engineers  get  them, 
at  the  roundhouses,  by  asking  for  them. 
Witness  identified  book  of  rules  of  defend- 
ant marked  "Exhibit  2." 

There  was  other  evidence  corroborative  of 
that  of  the  engineer. 

J.  L.  Minnis,  of  St  Louis,  and  Robertson  ik. 
Robertson,  of  Mexico,  Mo.,  for  appellant  M> 
J.  LUly  and  PhilUps  &  PhllUps,  aU  of  Mober- 
ly, for  respondent 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  There  are  but  two  legal  prop- 
ositions of  importance  presented  by  this  ap- 
peal, viz.:  first,  was  the  deceased,  R.  W. 
Thompson,  at  the  time  be  met  bis  death,  en- 
gaged in  interstate  commerce?  and,  second, 
was  be  at  that  time  guilty  of  such  contribu- 
tory negligence  tbat  directly  contributed  to 
bis  injury?  Before  the  plaintUI  can  recov- 
er, both  of  these  questions  must  be  answered 
in  tlie  negative^  while  tbe  afflrmancs  of  ei- 
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tber  would  lead  to  a  reversal  of  tbe  Jndg- 
nient  and  a  denial  of  ber  right  to  a  recovery 
In  this  particular  case.  Tor  convenience 
we  will  answer  these  questions  In  tbe  order 
in  which  they  are  stated. 

Attending  the  first:  It  is  practically  con- 
ceded, or  rather  the  evidence,  for  both  par- 
ties shows,  that  the  Wabash  Railroad  Com- 
pany was  duly  organized  and  incorporated 

under  tbe  laws  of  the  state  of ,  and 

was  engaged  in  the  business  of  transporting 
both  freight  and  passengers  over  its  road, 
one  branch  of  which  leads  from  Moberly, 
Mo,  to  Moulton  and  other  points  in  the  state 
of  Iowa,  by  means  of  locomotive  engines  and 
can  managed  by  crews  composed  of  engi- 
neers, firemen,  conductors,  brakemen,  porters, 
etc.  The  deceased,  the  late  husband  of  the 
plaintiff,  had  been  engaged  as  a  fireman  on 
one  of  the  company's  engines  hauling  freight 
In  cars  between  said  points  over  said  road 
for  some  six  or  seven  months.  Counsel  for 
each  party  concede  that  this  general  work  in 
which  the  deceased  was  engaged  was  inter- 
state commerce,  but  counsd  for  the  plaintiff 
insist  that  at  the  particular  time  at  wliich 
the  deceased  met  his  death  he  was  not  so  en- 
gaged, for  the  reason  assigned — that  because 
the  train  of  cars,  which  the  engine  in  which 
he  was  firing  was  drawing,  were  empty  cars, 
containing  neither  freight  nor  passengers, 
and  therefore  be  was  not  engaged  in  Inter- 
state commerce.  In  other  words,  it  is  insist- 
ed that  interstate  commerce  consists  of  car- 
rying or  transporting  either  freight  or  pas- 
sengers, or  both,  from  one  state  to  another 
by  various  Instrumentalities,  and  that,  since 
this  particular  train  was  carrying  neither, 
it  could  not  be  logically  contended  that  he 
was  engaged  in  interstate  commerce. 

In  support  of  this  general  contention  we 
are  cited  by  counsel  for  appellant  to  the  fol- 
lowing cases:  Smith  v.  Turner,  7  How.  401, 
12  li.  Ed.  702;  Addyston  Pipe,  etc.,  Ca  v. 
V.  8.,  175  U.  S.  241,  20  Sup.  Ct  96.  44  I* 
Ed.  136;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  203,  6  Sup.  Ct  826,  29  D.  Ed. 
158;  In  re  Grand  Jury  (D.  C.)  62  Fed.  828- 
831.  And  in  support  of  the  particular  ques- 
tion in  hand  we  are  by  counsel  for  respond- 
ent cited  to  the  case  of  Norfolk,  etc.,  By.  Co. 
V.  Commonwealth  of  Virginia,-  93  Va.  749, 
24  S.  E.  837,  34  L.  R.  A.  105,  67  Am.  St  Rep. 
827.  That  case  clearly  supports  the  conten- 
tion of  connseL  In  that  case  the  Supreme 
Court  of  Virginia  held  that  a  train  consist- 
ing of  empty  freight  cars,  which  had  been' 
used  exclusively  to  transport  coal  from  one 
state  to  another,  and  which  was  intended  to 
be  so  used  again,  was  not,  while  being  re- 
tamed  from  one  point  in  that  state  to  anoth- 
er state,  engaged  in  the  transportation  of  ar- 
ticles of  interstate  commerce,  although  en 
roate  to  the  coal  fields  outside  of  that  state. 
While  that  is  a  highly  respectable  court,  yet 
we,  under  the  more  recent  ruling  of  the  Su- 
preme Court  of  tbe  United  States,  the  final 
arbiter  in  all  sudi  cases,  are  unable  to  tend 


our  concurrence  to  the  view  of  the  law  as 
there  announced. 

In  construing  the  act  of  Congress  mention- 
ed, the  Supreme  Court  of  the  United  States, 
in  the  case  of  Michigan  Central  Railroad  Co. 
V.  Vreeland  et  al.,  227  U.  S.  59,  S3  Sup.  Ct 
192,  57  li.  Ed.  417,  Ann.  Qis.  1914C,  176: 

•*We  may  not  piece  out  this  act  of  Congress 
by  resorting  to  the  local  statutes  of  the  state 
of  procedure  or  that  of  the  injury.  The  act  is 
one  which  relates  to  the  liability  of  railroad 
companies  engaged  in  interstate  commerce  to 
their  employes  while  engaged  in  such  commerce. 
The  power  of  Congress  to  deal  with  the  subject 
comes  from  its  power  to  regulate  commerce  be- 
tween the  states.  Prior  to  this  act  Congress 
had  not  deemed  It  expedient  to  legislate  upon 
the  subject,  though  its  power  was  ample.  "The 
subject,'  as  observed  by  this  court  hi  Second 
Employers'  Liability  Cases  (Mondon  v.  New 
York,  N.  H.  &  H.  B.  Co.,  223  U.  S.  1,  64,  32 
Sup.  Ct  169,  56  L.  Ed.  327.  347,  38  L.  R.  A. 
[N.  S.]  44),  'is  one  which  falls  within  the  police 
power  of  the  state,  in  the  absence  of  legislation 
by  Congress.'  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  8.  96,  99,  9  Sup.  Ct.  28,  32  L. 
Ed.  352,  353,  2  Intent.  Com.  R  238.  By  this 
act  Congress  has  undertaken  to  cover  the  sub- 
ject of  the  liability  of  railroad  companies  to 
their  employes  injured  while  engaged  in  inter- 
state commerce.  This  exertion  of  a  power 
which  is  granted  in  express  terms  must  super- 
sede all  legislation  over  the  same  subject  by  the 
states.  Thus,  in  Gulf,  C.  &  S.  F.  B.  Co.  v. 
Hefley,  158  U.  S.  93,  104,  15  Sup.  Ct.  802,  39 
L.  Ed.  910,  912,  it  was  said,  in  reference  to 
state  legislation  toncbing  freight  rates,  upon 
interstate  freight  which  conflicted  with  the  leg- 
islation of  Congress  upon  tbe  same  subject,  that : 
'Generally  it  may  be  said  in  respect  to  laws  of 
this  character  that,  though  resting  upon  the 
police  power  of  the  state,  tney  must  yield  when- 
ever Congress,  in  tbe  exercise  of  the  powers 
granted  to  it,  legislates  upon  the  precise  subject- 
matter,  for  that  power,  like  all  other  reserved 
powers  of  the  states,  is  subordinate  to  those  in 
terms  conferred  by  the  Constitution  upon  the 
nation.  "No  urgency  for  its  use  can  authorize 
a  state  to  exercise  it  in  regard  to  a  subject-mat- 
ter which  has  been  confided  exclusively  to  the 
discretion  of  Congress  by  the  Constitution." 
Henderson  v.  New  York  (Henderson  v.  Wick- 
ham)  92  U.  S.  259,  271,  23  L.  Ed.  543,  548. 
"Definitions  of  the  police  power  must  however, 
be  taken  subject  to  the  condition  that  the  state 
cannot  in  its  exercise,  for  any  purpose  what- 
ever, encroach  upon  the  powers  of  the  general 
government  or  rights  granted  or  secured  by  the 
supreme  law  of  the  land."  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  &  H.  P.  &  Mfg.  Co., 
115  U.  S.  650,  661,  6  Sup.  Ct.  252,  29  L.  Ed. 
516,  520.  "While  it  may  be  a  police  power  in 
the  sense  that  all  provisions  for  the  health, 
comfort,  and  security  of  the  citizens  are  police 
regulations,  and  an  exercise  of  the,  police  pow- 
er, it  has  been  said  more  than  once  in  this  court 
that,  where  such  powers  are  so  exercised  as  to 
come  within  the  domain  of  federal  authority  as 
defined  by  the  Constitution,  the  latter  must  pre- 
vail." Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Board 
of  Health,  118  U.  S.  455,  464,  6  Sup.  Ct  1114, 
.SO  L.  Ed.  237,  241.'  It  therefore  follows  that 
in  respect  of  state  legislation  prescribing  the 
liability  of  such  carriers  for  injuries  to  their  em- 
ployes while  engaged  in  interstate  commerce, 
this  act  is  paramount  and  exclusive,  and  must 
remain  so  until  Congress  shall  again  remit  the 
subject  to  the  reserved  police  power  of  the 
states." 

In  the  Second  Employers'  Liability  Cases, 
223  U.  S.  1  et  seq.,  loc.  cit  46,  32  Sup.  Ct 
169,  173  (66  L.  Ed.  327,  88  L.  &  A.  [N.  &] 
44)  the  court  said: 
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"The  principal  questions  presented  in  these  i 
cases,  as  discussed  at  the  bar  and  in  the  briefs, 
are:  (1)  May  Congress,  in  the  exertion  of  its 
power  over  interstate  commerce,  refialate  the 
relations  of  common  carriers  by  railroad  and 
their  employes  while  both  are  engaged  in  such 
commerce?  (2)  Has  Congress  exceeded  its  pow- 
er in  that  regard  by  prescribing  the  regulations 
wliich  are  embodied  in  the  act  In  question?  (3) 
Do  those  regulations  supersede  the  laws  of 
the  states  in  so  far  as  the  latter  cover  the  same 
field?  (4)  May  rights  arising  under  those  reg- 
ulations be  enforced,  as  of  right,  in  the  courts 
of  the  states,  while  their  Jurisdiction,  as  fixed 
by  local  laws,  is  adequate  to  the  occasion?" 

Continuing,  on  page  53  of  223  U.  S.,  on  page 
176  of  32  Sup.  Ot  (56  L.  Ed.  327,  38  I^  R.  A. 
[N.  8.]  44),  the  court  said  regarding  the  ques- 
tion Utere: 

"The  third  question,  whether  those  regula- 
tions supersede  the  laws  of  the  states  in  so  far 
as  the  latter  cover  the  same  field,  finds  its  an- 
swer in  the  following  extracts  from  the  opinion 
of  Chief  Justice  Marshall  in  McCull()ch  t. 
Maryland,  4  Wheat  816  [4  L.  Ed.  579]." 

And  on  pages  54  and  56  of  228  TT.  S.,  on 
page  177  of  32  Sup.  Ct.  (56  L.  Ed.  827,  88 
L.  B.  A.  [N.  S.]  44),  tbe  court  said: 

*Tne,  prior  to  the  present  dct  the  laws  of  the 
several  statps  were  regarded  as  determinative 
of  the  liability  of  employerv  engaged  in  inter- 
state commerce  for  Injuries  received  by  their 
employes  while  engaged  in  such  commerce.  But 
that  was  because  Congress,  although  empowered 
to  regulate  that  subject,  had  not  acted  thereon, 
and  because  the  subject  is  one  which  falls  with- 
in the  police  power  of  the  states  in  the  absence 
of  action  by  Congress.  •  •  •  The  inaction 
of  Congress,  however,  in  no  wise  affected  its 
power  over  the  subject  •  •  •  And  now  that 
Congress  has  acted,  the  laws  of  the  states,  in  so 
far  as  they  cover  tne  same  field,  are  superseded, 
for  necessarily  that  which  is  not  supreme  must 
yield  to  that  which  is." 

In  the  opinion  in  McOQlloch  t.  Maryland, 
referred  to,  is  found  on  page  405  of  4  Wheat 
(4  Lb  Ed.  679),  where  Justice  Marshall  said: 

"The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme;  and 
its  laws,  when  made  in  pursuance  of  the  Consti- 
tution, form  the  supreme  law  of  the  land,  'any- 
thing m  the  Constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding.' " 

Also  In  the  case  of  Oulf,  etc.,  Ry.  Ca  t. 
Hefley,  168  D.  S.  98,  15  Sup.  Ct  802,  89  I* 
Ed.  910,  the  question  being  whether  a  state 
statute  of  Texas,  which  was  In  conflict  with 
the  Interstate  Commerce  Act,  had  any  force, 
tbe  court  said  (158  U.  S.  loc  cit  103, 15  Sup. 
Ct  803,  39  L.  E».  910): 

"The  question  is  not  whether,  in  any  particu- 
lar case,  operation  may  be  given  to  both  stat- 
utes, but  whether  their  enforcement  may  expose 
a  party  to  a  conflict  of  duties.  It  is  enough 
that  the  two  statutes  operating  upon  the  same 
subject-matter  prescribe  different  rules.  In 
such  case  one  must  yield,  and  that  one  is  the 
state  law." 

Continuing,  on  page  104  of  158  U.  S.,  on 
page  804  of  15  Sup.  Ct  (39  L.  Ed.  910),  the 
court  further  said: 

"Generally  it  may  be  said,  in  respect  to  laws 
of  this  character,  that,  though  resting  upon  tbe 
police  power  of  the  state,  they  must  yield  when- 
ever Congress,  in  the  exercise  of  the  powers 
granted  to  it,  legislates  upon  the  precise  sub- 
jsct-matter,  for  that  power,  lilce  ail  other  re- 
serve powers  of  the  states  ia  subordinate   to 


those  in  terms  conferred  by  the  Oonstltation  up- 
on the  nation." 

In  the  ease  of-  Adams  Express  Co.  v.  Cron- 
Inger,  226  V.  S.  491,  33  Sop.  Ct  148,  57  L. 
Ed.  314,  44  !<.  R.  A.  (N.  S.)  257,  tbe  question 
was  whether  or  not  a  contract  between  [daln- 
tiff  in  error  and  defendant  in  error,  the 
plaintiff  below,  limiting  the  shipper's  re- 
covery to  an  agreed  value,  was  invalid.  The 
local  law  of  the  state  was  that  such  contract 
was  invalid,  and  the  shipper  was  entitled  to 
recover  the  actual  value.  The  shipment  was 
an  interstate  shipment  The  court  held  that 
the  act  of  Congress  of  June  29, 1906  (34  Stat 
684,  c  3591),  controlled,  saying  (226  U.  & 
500,  33  Sup.  Ct  page  149,  67  L.  Bd.  314,  44 
L.  R.  A.  [N.  a]  257): 

"But  it  is  equally  well  settled  that,  until  Con- 
gress has  legislated  upon  the  subject,  the  lia- 
bility of  sudi  a  carrier,  exercising  its  calling 
within  a  particular  state,  although  engaged  in 
the  business  of  interstate  commerce,  for  loss  or 
damage  to  such  property,  may  be  regulated  by 
the  law  of  the  state.  Such  regulations  would 
fall  within  that  large  class  of  regulations  which 
it  is  competent  for  a  state  to  make.  In  the  ab- 
sence of  legislation  by  Congress,  growing  oat  of 
the  territorial  jurisdiction  ot  ue  state  over 
such  carriers  and  Its  duty  and  power  to  safe- 
guard the  general  public  against  acts  of  mis- 
feasance and  nonfeasance  committed  within  its 
limits,  although  interstate  commerce  may  be  di- 
rectly affected." 

Mr.  Justice  Lurton,  quoting  from  page  505 
of  226  n.  8.,  page  152  of  83  Sup.  Ct  67  lu 
Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  said: 

"The  congressional  action  has  made  an  end  to 
this  diversity,  for  the  national  law  is  i>ara- 
mount,  and  supersedes  all  state  laws  as  to  the 
rights  and  liability  and  exemptions  created  by 
such  transaction.  This  was  doubtless  the  pur- 
pose of  the  law ;  and  this  purpose  will  be  effec- 
tuated, and  not  impaired  or  destroyed,  by  the 
state  courts  obeying  and  enforcing  the  provi- 
sions of  the  federal  statute  where  applicable  to 
the  facts  ki  such  cases  as  diall  come  before 
them." 

On  the  same  page  he  further  said: 

"Almost  every  detail  of  the  subject  is  covered 
so  completely  that  there  can  be  no  rational 
doubt  but  that  Congress  intended  to  take  pos- 
session of  the  subject  and  supersede  all  state 
regidation  with  reference  to  it  Only  the  silence 
of  Congress  authorized  the  exercise  of  the  po- 
lice power  of  the  state  upon  the  subject  of  such 
contracts.  But  when  Congress  acted  in  sucb 
a  way  as  to  manifest  a  purpose  to  exercise  its 
conceded  authoritjr,  the  regulating  power  of  the 
state  ceased  to  exist" 

In  the  case  of  State  of  Missouri  ▼.  Wa- 
bash Railroad  Co.,  238  Mo.  31,  141  8.  W.  649, 
the  defendant  was  proceeded  against  for  a 
violation  of  sections  7818  and  7819,  R.  S. 
Mo.  1009,  regarding  the  hours  of  labor  of 
railroad  trainmen.  The  violation  occurred  in 
February,  1007.  The  evidence  showed  that 
the  conductor  who  violated  the  statute  was 
engaged  In  Interstate  commerce.  There  this 
court  held  that  tbe  same  subjects  were  cov- 
ered by  Act  Cong.  March  4,  1907,  c.  2939,  34 
Stat  1415  (C.  S.  Comp.  St  1913,  H  8677- 
8680),  regarding  the  Hours  of  Labor  Law, 
etc.,  and  therefore  our  statutes  on  the  same 
subject  were  abrogated.  The  language  of 
this  court  was  as  follows: 


Digitized  by 


Google 


Ho.) 


THOMPSON  ▼.  WABASH  liY.  00. 


869 


"Gonaeqaently,  in  the  case  at  bar,   we  are 

compelled  to  hold  that,  since  the  act  of  Coiit 
pess  before  mentioned  covers  the  same  sub- 
lectB  or  classes  of  legislation  that  are  covered 
by  the  act  of  the  Legislature  of  1906,  the  for- 
mer nullifies  the  latter  as  completely  as  if  it 
bad  never  been  enacted." 

And  in  Rich  y.  St  U  &  S.  F.  R.  Ck>.,  166 
Mo.  App.  379,  148  S.  W.  1011,  is  a  case  ex- 
actly in  point.  There  the  widow  of  decedent 
sned  nnder  the  state  law.  Defendant  set  up 
in  Its  answer  that  the  plaintiff  could  not 
maintain  the  suit  because  it  arose  under  the 
federal  Employers'  Liability  Act,  alleging  the 
facts.  On  motion,  the  court  struck  out 
these  allegations  of  the  answer.  The  court, 
speaking  through  Nortoni,  J.,  said  (166  Mo. 
App.  loc.  dt.  389,  148  S.  W.  1014): 

"And  BOW  that  Congress  has  acted,  the  laws 
of  the  state,  in  so  far  as  they  cover  the  same 
field,  are  superseded,  for  nece8.%rily  that  which 
is  not  supreme  must  yield  to  that  which  is." 

This  last  quotation  from  Smith  v.  Ala- 
bama, 124  V.  S.  465,  8  Sup.  Ct.  664,  31  L. 
Ed.  508.  On  page  390  of  166  Mo.  App.,  on 
page  1015  of  148  S.  W.,  the  court  said: 

"It  is  therefore  obvious  that,  though  plaintiff 
did  not  declare  upon  the  Employers'  Liability 
Act,  she  nevertheless  may  not  maintain  this 
suit  under  our  statute,  for  the  right  of  recovery 
is  given  by  the  authority  of  Congress  to  the  per- 
sonal representative  of  her  husband  for  the  ben- 
efit of  herself  and  his  children.  The  court  erred 
in  striking  out  the  portion  of  the  answer  above 
mentioned  and  in  denying  defendant  the  right 
to  show  the  facts  therein  set  forth." 

In  the  case  of  Eastern  Ry.  Co.  of  N.  M. 
et  al.  V.  ElUs  et  al.  (Tex.  Civ.  App.)  153  S.  W. 
701,  the  plalntlfr  sued  In  her  Individual  capac- 
ity as  widow  on  behalf  of  the  parents  of  de- 
cedent and  as  the  next  friend  of  the  minor 
children.  She  sought  to  recover  under  the 
federal  Employers'  Uablllty  Act  of  1908. 
Defendant  set  up  that  plaintiff  could  not 
maintain  the  action,  because  under  the  fed- 
eral act  the  right  of  recovery  was  limited 
to  the  personal  representative  of  decedent. 
Plaintiff  also  alleged  in  her  petition  that  she 
was  suing  upon  a  Texas  statute.  The  trial 
court  held  that  the  state  statute  was  super- 
seded by  the  federal  statute,  and  if  plaintiff 
had  any  cause  of  action  it  was  under  the 
federal  statute.  Upon  appeal,  appellant 
contended  that  that  provision  of  the  federal 
act  requiring  that  a  suit  should  be  brought 
by  a  personal  representative  is  directory 
only,  and  not  mandatory.  The  Supreme 
Court  held  that  the  plaintiff  was  not  entitled 
to  a  recovery  under  the  state  statute. 

There  are  many  other  cases,  both  state  and 
federal,  of  Uke  import  Those  cited  and  re- 
viewed, as  well  as  others,  in  effect  hold  that 
a  corporation  engaged  in  such  business  is  an 
instrumentality  of  Interstate  commerce,  as 
well  as  its  employes,  and  physical  property, 
such  as  the  road  itself.  'That  being  true,  I 
am  nnabie  to  comprehend  upon  what  ground 
it  can  be  logically  contended  that  a  ear, 
though  empty,  which  Is  being  hauled  from 
one  state  to  another  in  order  to  receive  ar- 
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tides  of  Interstate  commerce.  Is  not  like- 
wise an  instrumentality  of  such  commerce. 

It  is  a  well-known  fact  that  the  freight 
and  passenger  traffic  moves  periodically,  first 
in  one  direction,  and  then  in  the  other. 
For  instance,  the  great  wheat  and  com  crops, 
as  well  as  the  cattle  and  hogs  of  the  West, 
are  during  the  fall  and  winter  months  ship- 
ped East  This  requires  many  thousands  of 
cars,  far  in  excess  of  the  number  that  is  re- 
quired, at  that  time,  for  the  transportation 
of  the  manufactured  articles  and  otber  com- 
modities of  the  East  destined  for  the  West 
The  same  Is  true  of  passengers.  During  the 
summer  months  and  vacatlona  of  various 
kinds,  great  hordes  of  people  go  to  the  North- 
em  and  Western  resorts  and  even  to  the 
European,  in  order  to  escape  the  heat  and 
seek  comfort,  as  well  as  to  avail  themselves 
of  more  congenial  climes  and  view  the  lands 
and  scenes  of  historical  renown.  This  condi- 
tion of  things  tests  the  capacity  of  common 
carrlera  one  way,  and  compels  them  to  haul 
the  movable  Instrumentalities  of  transporta- 
tion loaded  one  way  and  empty  the  other. 
In  the  very  nature  of  the  business,  these 
empty  cars  must  be  returned,  in  order  to 
carry  the  remaining  freight  and  passengers 
not  able  or  ready  to  go  at  an  earlier  date, 
and  to  accommodate  the  ordinary  traffic  in 
ordinary  seasons. 

We  must  presume  that  Congress  was  famil- 
iar with  these  natural  conditions,  or  rather 
conditions  created  by  natural  causes,  and 
had  them  in  mind  when  the  act  of  Congress 
under  consideration  was  enacted.  Entertain- 
ing these  views,  I  am  satisfied  that  the  Su- 
preme Court  of  Virginia  took  too  narrow  a 
view  of  said  act  and  which,  if  adhered  to, 
would  greatly  hamper  and  cripple  interstate 
and  foreign  commerce,  for  the  reason  that 
there  can  be  no  intrastate  or  Interstate  com- 
merce without  the  common  carrier  is  au- 
thorized to  return  his  or  its  empties  from  the 
points  of  delivery  of  freight  and  passengers 
to  the  intermediate  and  the  other  end  of  the 
road.  They  must  have  empty  cars,  boats, 
and  ships  before  they  can  be  loaded  with 
freight  or  passengers  destined  for  interior  or 
foreign  points  or  ports. 

If  our  foregoing  observations  are  sound, 
then  all  agree,  the  court  and  counsel  for  both 
parties,  that  the  plaintiff  cannot  mulntuiu 
this  suit  under  the  Missouri  statute,  but 
must  proceed,  in  order  to  recover,  under  the 
act  of  Congress  previously  mentioned.  That 
is  for  the  reason,  as  briefly  stated  in  the 
case  of  State  of  Missouri  v.  Wabash  Rail- 
road Company',  supra.  As  previously  indicat- 
ed, the  plaintiff  cannot  recover  in  this  case. 

II.  The  conclusions  reached  in  paragraph 
I  of  this  opinion  render  it  unnecessary  to  un- 
dertake to  answer  the  second  interrogatory 
propounded  at  the  beginning  of  this  opinion, 
for  the  reason  that  the  conclusions  so  reach- 
ed completely  dispose  of  this  case. 

We  are  therefore  of  the  opinion  that  the 
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Judgment  should  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  dismiss  plalntlfTs  petition.  It  Is  so 
ordered. 

GRAVES,  J.,  concurs.  BOND,  J.,  con- 
curs In  result. 

LAMM,  J.  (concurring).  On  this  record, 
the  most  favorable  view  possible  for  respond- 
ent Is  that  her  husband  was  fireman  on  a 
locomotive  drawing  a  train  of  empty  freight 
cars  from  Moulton,  In  Iowa,  to  Moberly,  In 
Missouri,  on  the  Wabash,  an  interstate  rail- 
road. These  cars,  the  testimony  shows, 
were  mostly  headed  for  St.  Louis,  Mo.,  be- 
longed to  other  roads,  and  were  intended  for 
distribution  at  St  Louis  to  the  carriers  own- 
ing them.  On  such  a  record,  though  doubt- 
ing much  at  the  hearing,  I  am  constrained  to 
concur  in  the  opinion  of  our  learned  Presid- 
ing Judge,  putting  my  concurrence  on  the 
ground  that  the  final  arbiter  on  the  question 
has  spoken.  In  North  (Carolina  Ry.  Co.  v. 
Zachary,  Adm'r  of  Burgees,  232  U.  S.  2i8> 
34  Sup.  Ct  305,  S8  L.  Ed.  691,  Ann.  Ga& 
1014C,  159,  where  the  precise  point  was  In 
Judgment,  Mr.  Justice  Pitney  spoke  for  the 
whole  court  in  holding,  first,  that  the  federal 
Employers'  Liability  Act  is  in  pari  materia 
with  the  federal  Safety  Appliance  Act;  and, 
second,  that  the  hauling  of  empty  cars  from 
one  state  to  another  is  Interstate  commerce 
within  the  meaning  of  said  Employers'  Lia- 
bility Act.  An  excerpt  from  that  case,  en- 
compassing the  sum  of  the  matter,  will  not 
be  amiss: 

"There  seems  to  be  no  clear  evidence  as  to  the 
contents  of  these  cars,  and  it  is  argued  that,  in 
the  absence  of  evidence,  it  is  as  reasonable  to  in- 
fer that  they  were  empty  as  that  they  were 
loaded,  and  that  it  was  incumbent  upon  defend- 
ant to  show  that  they  contained  interstate 
freight.  We  hardly  deem  it  so  probable  that 
empty  freight  cars  would  be  hauled  from  the 
Virginia  point  to  Spencer.  But,  were  it  so,  the 
hauling  of  empty  cars  from  one  state  to  another 
is,  in  our  opinion,  interstate  commerce  within 
the  meaning  of  the  act.  Snch  is  the  view  that 
has  obtained  with  respect  to  empty  cars  in  ac- 
tion based  upon  the  Safety  Appliance  Act  of 
March  2, 1893  (27  Stat.  531,  c  190  [U.  S.  Ctomp. 
St.  1913,  §8  8606-8612]).  Johnson  v.  Southern 
Pacific  (io.,  196  V.  S.  1,  21  [25  Sup.  Ct.  158,' 
49  L.  Ed.  363] ;  Voelker  v.  Railway  Co.  (C.  C.) 
116  Fed.  867,  873.  And  the  like  reason  applies, 
as  we  think,  to  actions  founded  upon  the  Em- 
ployers' Liability  Act,  which,  indeed,  is  in  pari 
materia  with  the  other." 

As  appositely  put  by  Hook,  Circuit  Judge, 
speaking  for  the  Circuit  Court  of  Appeals 
In  Chicago,  M.  ft  St.  P.  Ry.  Co.  v,  tF.  S.,  185 
Fed.  424,  91  C.  C.  A.  373,  20  L.  R.  A.  (N.  S.) 
473,  if  these  cars  had  been  loaded  on  flat 
cars,  and  were  t)eing  transported  in  that 
fashion  from  Iowa  to  Missouri,  there  could 
be  no  shadow  of  question  but  that  their  car- 
riage would  be  Interstate  commerce.  Such 
being  the  case,  what  dUFerence  does  It  noake 
in  principle  that  they  were  t)elng  run  on 
their  own  wheels  and  coupled  by  their  own 


coupling  to  each  other  and  to  the  engine?  In 
other  words,  the  traffic  of  interstate  com- 
merce "may  as  well  consist  of  the  property 
of  carriers  ns  the  property  of  merchants." 

Learned  counsel  for  api^Ilant  cite  a  line 
of  cases  under  the  Safety  Appliance  Act, 
showing  that  under  circumstances  here  the 
Safety  Appliance  Act  would  apply;  hence 
if  that  act.  as  held  by  Mr.  Justice  Pitney, 
supra,  is  in  pari  materia  with  ttie  federal 
Employers'  Liability  Act,  and  if  the  two  are 
to  be  construed  together,  that  line  of  cases 
is  directly  in  point  It  was  on  that  theory 
such  cases  are  used  by  Justice  Pitney  to  sup- 
port the  Judgment  in  North  Carolina  Ry.  Co. 
V.  Zachary,  Adm'r. 

That  when  the  Congress  of  the  United 
States,  under  its  constitutional  power  of  reg- 
ulating Interstate  commerce,  has  occupied 
the  field  by  its  statute,  the  state  damage  act 
must  give  way,  pro  tanto,  where  the  two 
overlap  in  remedy.  Is  not  to  be  questioned 
for  a  moment  However  much  the  state 
bench  and  bar  may  revere  the  old  landmarks 
of  our  statute  on  damages,  they  must  be 
willing  to  see  that  statute  yield  when  the 
paramount  authority  of  the  federal  govern- 
ment once  takes  over  any  phase  of  the  regu- 
lation of  interstate  commerce  and  the  liabil- 
ity of  carriers  In  that  line  of  business,  as 
it  lias  done  In  this  Instance. 

Wherefore  I  vote  to  concur. 


WELLMAN  V.  KAISER  INV.  CO.  et  aL 

(No.  16406.) 

(Supreme  CJoart  of  Missouri,  Division  No.  1. 

Deo.  2,  1914.) 

1.  Bankbuptct  (I  303*)  —  Action  Against 
Tbustee— Evidence. 

In  a  suit  by  a  bankrupt's  trustee  to  set 
aside  certain  conveyances  d^  the  bankrupt 
through  an  intermediary  to  his  wife  and  later 
conveyed  in  her  interest,  through  foreclosure  of 
a  deed  of  trust,  to  a  corporation  formed  for  her 
benefit  to  take  title,  evidence  held  to  justify  a 
finding  that  the  conveyance*  were  not  fraudu- 
lent, but  made  in  settlement  of  an  indebtedness 
by  tiie  husband  to  her. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  46»-462;    Dec.  Dig.  i  303.*] 

2.  Fraudulent  Conveyances  (|  96*)— Con- 
vbtance  bt  husband  to  wlix—consiokba- 

TION. 

Where  a  wife,  before  marriage,  had  recover- 
ed a  judgment  against  her  husband  for  breach 
of  promise,  which  had  been  satisfied  in  part  by 
a  transfer  to  her  of  certain  notes  or  obligations 
of  a  corporation,  the  fact  that  these  obligations 
were  those  of  a  third  person,  instead  of  the  hus- 
band, did  not  prevent  a  surrender  thereof  from 
operating  as  a  good  consideration  for  a  transfer 
of  real  property  by  her  hosband  to  her,  aa 
against  his  creditors. 

[E^.  Note.— For  other  cases,  see  Fraudulent 
Ck>nveyances,  Cent  Dig.  U  243-288;  Dec.  Dig. 
|96.*1 

8.  Husband  and  Wife  (t  116*)— Pbopsbtt  or 
Wife— Subsequent  Marriage— Effect. 
Where  a  wife,  prior  to  marriage,  obtained  a 
judgment  against  her  husband  for  breach  of  mar- 
riage promise,  and  accepted  the  notes  of  a  third 
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person  aa  part  payment  of  the  judgment,  her 
subsequent  marriage  did  not  destroy  Uie  vaUdity 
of  her  claim  to  the  notes. 

[Kd.  Note. — For  other  cnses,  see  Husband  and 
Wife,  Cent  Dig.  |S  408-412;   Dec  Dig.  g  116.  •] 

4.  EUBBAKO  AND  WlTC    (|   131*)— SEOUBITIKS 

—Loan. 

Where  a  wife  received  from  her  husband 
the  notes  of  a  third  person  in  part  payment  of  a 
jadgment  she  had  recovered  against  him  for 
breach  of  promise,  her  subsequent  lending  of 
the  notes  to  her  husband  that  he  might  use 
them  as  collateral  security  for  a  loan  to  him  did 
not  raise  a  presumption  of  payment  to  her  of 
the  part  of  the  debt  represented  by  the  notes. 

[£d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  f i  426.  471-183 ;   Dec.  Dig.  t 

Appeal  from  St.  Louis  Circuit  Court;  Mos- 
es N.  Sale,  Judge. 

Bill  by  George  W.  Wellman,  as  trustee  of 
tbe  estate  In  bankruptcy  of  Chris  Von  der 
Ahe,  against  tbe  Kaiser  Investment  Com- 
pany and  otbetB.  Judgment  for  defendants, 
and  plalntlfl  appeals.    A£Brmed. 

l%e  plaintiff,  as  trustee  in  bankruptcy 
of  the  estate  of  Chris  Von  der  Ahe,  Institut- 
ed this  suit — a  creditor's  bill — ^In  the  circuit 
court  of  the  dty  of  St.  Louis,  to  set  aside 
and  for  naught  hold  certain  deeds  of  con- 
veyance mentioned  Ita  tbe  pleadings  and  evi- 
dence, conveying  the  real  estate  In  controvert 
sy,  situate  In  the  dty  of  St.  Louis,  on  the 
ground  of  fraud,  and  to  recover  same  from 
tbe  defendants,  tbe  present  title  to  which 
now  rests  in  the  defendant  Kaiser  invest- 
uient  Company.  The  substance  of  the  plead- 
ings are  briefly  and  fairly  stated  by  counsel 
for  appellant  in  the  following  language: 

"Plaintiff's  amended  petition,  upon  which  trial 
was  had,  states:  That  In  tbe  year  1898,  and  for 
some  time  prior,  Chris  Von  der  Ahe  was  the 
owner  of  certain  real  estate  in  the  city  of  St 
Louis,  Mo.,  being  a  lot  of  ground  in  city  block 
2386,  beginning  at  a  point  on  the  north  line  of 
St.  Louis  avenue  105  feet  10  inches  west  of  the 
west  line  of  Grand  avenue,  and  running  west- 
wardly  along  the  north  line  of  St.  Louis  avenue 
145  feet  more  or  less  to  the  west  line  of  lot 
nine  (9)  of  said  block ;  thence  northwardly  and 
parallel  with  the  west  line  of  Grand  avenue  IIS 
feet  to  an  alley  15  feet  wide ;  thence  easitwardly 
and  parallel  with  St  Louis  avenue  145  feet  to  a 
point;  thence  southwardly  and  parallel  with 
Grand  avenue  116  feet  to  the  north  line  of  St 
Lonis  avenue,  the  point  of  beginning. 

"That  on  the  8th  day  of  December,  1894, 
Chris  Von  der  Ahe  and  Emma  Von  der  Ahe,  his 
wife,  executed  a  deed  of  trust  on  this  real  estate 
in  favor  of  David  J.  Hayden,  trustee,  to  se- 
cure the  payment  of  certain  promissory  notes  of 
the  sum  of  111,000.  It  Is  further  charged  in 
the  petition  that  bankrupt  Chris  Von  der  Ahe. 
prior  to  1S9S,  became  indebted  to  the  extent  of 
^21,000  to  creditors  represented  by  the  trustee 
in  this  action,  a  portion  of  which  were  proven 
against  bankrupt  estate  to  the  extent  of  over 
$12,000  in  all.  A  large  portion  of  the  debt) 
proven  were  contracted  prior  to  the  year  1898. 

"It  further  appears  from  the  plaintitf's  amend- 
ed petition  that  the  bankrupt  together  with  the 
defendant  Anna  K.  Von  der  Ahe,  who  was  then, 
and  is  now.  the  wife  of  said  bankrupt,  on  the 
29tb  day  of  January,  1900,  conveyed  all  of  the 
aforementioned  real  estate  to  the  defendant  Max 
Kaiser  for  a  pretended  consideration  of  $1,000; 
that  on   the  same  day  defendant  Max  Kaiser 


conveyed  the  said  real  estate  to  defendant  Anna 
K.  Von  der  Ahe  for  a  pretended  consideration 
of  $1,000,  both  of  which  deeds  were  recorded  in 
the  office  of  the  recorder  of  deeds  in  the  city  of 
St.  Loui^,  Mo.,  on  the  22d  day  of  May,  1002; 
and  that  on  the  8d  day  of  September,  1902, 
bankrupt  Chris  Von  der  Ahe  and  his  wife,  the 
defendant  Anna  K.  Von  der  Ahe,  conveyed  the 
same  real  estate  to  John  S.  ELing  for  a  pretend- 
ed consideration  of  the  sum  of  $5,  and  in  con- 
firmation and  in  recognition  of  tbe  deeds  from 
bankrupt  Von  der  Ahe  and  his  wife,  defendant 
Anna  K.  Von  der  Ahe,  to  defendant  Max  Kaiser, 
and  from  Max  Kaiser  to  the  defendant  An- 
na K.  Von  der  Ahe  for  a  pretended  considera- 
tion of  the  sum  of  $5,  and  m  confirmation  and 
in  recognition  of  the  aforementioned  deeds  exe- 
cuted on  the  29th  day  of  January,  1900,  from 
bankrupt  Von  der  Ahe  and  his  wife,  defendant 
Anna  K.  Von  der  .4Lhe,  to  defendant  Max  Kais- 
er, and  from  tbe  defendant  Max  Kaiser  to  the 
defendant  Anna  K.  Von  der  Abe,  which  later 
deeds  were  recorded  on  the  3d  day  of  September, 
1902. 

"It  is  further  charged  in  plaintiff's  amended 
petition  that  on  the  10th  day  of  December,  1003, 
the  said  real  estate  was  sold  by  the  trustee  un- 
der the  deed  of  trust  executed  by  the  bankrupt 
and  his  first  wife,  Emma  Von  der  Ahe,  for  a 
pretended  consideration  of  $10,000,  to  Christiana 
Winkelmeyer,  the  owner  of  the  deed  of  trust, 
who,  in  torn,  on  the  same  day,  conveyed  said 
real  estate  to  Helen  Caldwell,  who  is  the  defend- 
ant Helen  Caldwell  How,  for  a  pretended  con- 
sideration of  $11,600,  who  in  turn,  on  the  14tb 
day  of  December,  1003,  executed  three  first 
deeds  of  trust  on  this  real  estate  to  August  Geh- 
ner,  trustee  for  John  A.  Tomhagen,  to  secure  the 
payment  of  principal  notes  aggregating  $10,500, 
and  the  interest  to  accrue  thereon ;  that  on  the 
16th  day  of  December,  1013,  said  defendant  Hel- 
en Caldwell  How  executed  a  second  deed  of  trust 
on  all  of  this  real  estate  to  August  Gehner,  trus- 
tee for  John  A.  Tomhagen,  to  secure  payment  of 
principal  notes  aggregating  $2,026 :  that  on  the 
4tb  day  of  January,  1904,  the  defendant  Helen 
Caldwell  How  transferred  the  remaining  equity 
in  this  real  estate  to  the  defendant  Kaiser  In- 
vestment Company ;  that  all  of  these  conveyanc- 
es were  duly  recorded  in  the  office  of  the  record* 
er.  of  deeds  in  the  city  of  St  Louis,  Mo. 

"It  is  further  charged  in  the  petition  that 
James  M.  Franciflcus,  Charles  C.  Kunz,  and 
Robert  A.  Quackenboss,  at  the  instance  and  re- 
quest of  the  bankrupt  Von  der  Ahe  and  his  wife, 
defendant  Anna  K.  Von  der  Ahe,  and  defendant 
Max  Kaiser,  organized  the  defendant  Kaiser  In- 
vestment Company,  a  corporation,  under  tbe 
laws  of  the  state  of  Missouri,  for  the  purpose 
of  receiving  and  holding  the  legal  title  to  this 
real  estate,  and  subsequently  transferred  to  the 
bankrupt  Von  der  Ahe  and  bis  wife,  defendant 
Anna  K.  Von  der  Ahe,  and  defendant  Max  Kais- 
er, all  of  the  shares  of  stock  of  said  corporation  ; 
that  the  purpose  and  effect  of  all  of  these  con- 
veyances other  than  the  first  deed  of  trust  exe- 
cuted by  the  bankrupt  Von  der  Ahe  and  former 
wife,  Emma  Von  der  Ahe,  was  to  hinder,  delay, 
and  defraud  the  creditors  of  the  bankrupt  Chris 
Von  der  Ahe,  and  prayed  for  a  decree  setting 
aside  all  of  said  conveyances  and  to  declare  the 
real  estate  to  be  the  property  of  bankrupt  Von 
er  Ahe,  and  ordered  sold  for  the  payment  of 
the  indebtedness  of  said  bankrupt,  subject  to  cer- 
tain deeds  of  trust  executed  by  Helen  Caldwell, 
provided  the  court  found  that  they  were  valid 
and  subsisting  liens  on  said  real  estate,  and  that 
defendants  be  required  to  account  for  the  income 
from  said  real  estate  and  for  such  other  and 
farther  relief  as  may  under  the  premises  to 
the  court  seem  meet,  just,  dnd  proper." 

Answer  of  Defendant  Anna  K.  Von  der  Ahe. 

"Defendant  Anna  K.  Von  der  Ahe,  answering 

plaintiff's  amended  petition,  filed  a  general  de- 
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nial,  with  admlsslona  that  baokrupt  Von  der 
Abe,  was,  in  the  year  1898,  and  for  some  time 
prior  thereto,  the  owner  of  the  real  estate  men- 
tioned in  plaintifTs  amended  petition,  the  execu- 
tion of  the  deed  of  trust  by  bankrupt  Von  der 
Abe  and  his  wife,  Emma  Von  der  Ahe,  on  the 
8th  day  of  December,  1894,  and  alleges  that  the 
conveyances  of  bankrupt  and  his  wife,  defendant 
Anna  K.  Von  der  Ahe,  to  Max  Kaiser,  and 
from  Max  Kaiser  to  defendant  Anna  K.  Von 
der  Ahe,  were  neyer  delivered  by  bankrupt  and 
defendants  Anna  K.  Von  der  Ahe  and  Max 
Kaiser,  and  further  alleges  that  both  of  said 
conveyances  were  at  all  times  null  and  void; 
admits  the  execution  and  delivery  of  deeds  from 
bankrupt  Von  der  Ahe  and  his  wife,  defendant 
Anna  K.  Von  der  Ahe,  to  John  S.  King,  and 
from  John  S.  King  to  defendant  Anna  K.  Von 
der  Ahe,  but  denies  Uiat  these  deeds  were  fraud- 
ulent:  admits  that  the  real  estate  was  sold  on 
the  10th  day  of  December,  1903,  by  the  trustee 
under  the  deed  of  trust  executed  by  bankrupt 
and  Emma  Von  der  Ahe,  his  first  wife,  to 
Christiana  Winkelmeyer,  but  denies  that  the 
sale  and  purchase  under  deed  of  trust  was  fraud- 
ulent; admits  the  conveyance  of  said  real  estate 
from  Christiana  Winkelmeyer  to  Helen  Cald- 
well, but  denies  said  conveyance  was  fraudulent; 
admits  that  on  the  14th  day  of  December,  1903, 
defendant  Helen  Caldwell  executed  the  three 
first  deeds  of  trust  to  August  Gehner,  trustee,  to 
secure  the  payment  of  her  promissory  notes  to 
John  A.  Tomhagen,  aggregating  $10,600,  and 
the  second  deed  of  trust  to  secure  the  payment 
of  her  promissory  note  for  $2,025,  to  same 
party,  and  that  the  notes  secured  by  said  second 
deed  of  trust  have  been  paid,  and  avers  that  the 
same  were  paid  by  defendant  Anna  K.  Von 
der  Abe;  denies  that  the  conveyance  from  de- 
fendant Helen  Caldwell  How  t»  defendant  Kais- 
er Investment  Company  was  for  a  pretended 
consideration  and  in  fraud  of  creditors  of  bank- 
rupt Chris  Von  der  Ahe;  that,  in  fact,  the  con- 
veyance executed  by  Helen  Caldwell  How  to 
defendant  Kaiser  Investment  Company  was  null 
and  void  because  Kaiser  Investment  Company 
did  not  exist,  and  was  not  a  body  corporate, 
and  was  incapable  of  holding  and  owning  the 
title  to  said  real  estate  at  the  time  of  the  con- 
veyance from  Helen  Caldwell  How  to  defendant 
Kaiser  Investment  Company;  that  the  title  to 
said  real  estate  is,  in  fact,  in  defendant  Helen 
Caldwell  How,  who  holds  same  in  trust  for  de- 
fendant Anna  K.  Von  der  Ahe,  and  that  de- 
mandant Anna  K.  Von  der  Ahe  has  received  the 
rents  and  profits  of  all  of  real  estate  for  her 
sole  use  and  benefit,  and  paid  out  certain 
amounts  for  interest,  taxes,  and  upon  the 
promissory  notes  secured  by  the  second  deed  of 
trust  executed  by  Helen  Caldwell  How;  that  all 
of  real  estate  was  at  all  times  prior  to  convey- 
ances, and  at  the  time  of  the  conveyances,  ^e 
homestead  of  bankrupt." 

Answer  of  Kaiser  InveBtment  Company. 

"The  answer  of  defendant  Kaiser  Investment 
Company  to  plaintiff's  amended  petition  was  a 
general  denial,  with  admission  regarding  owner- 
ship of  real  estate  by  bankrupt  at  and  prior  to 
1808,  the  execution  of  deed  of  trust  by  bankrupt 
and  his  former  wife  on  December  8,  1894,  also 
depds  from  bankrupt  and  his  wife,  the  defend- 
ant Anna  K.  Von  der  Ahe,  to  defendant  Max 
Kaiser,  and  the  deed  from  Max  Kaiser  to  Anna 
K.  Von  der  Abe,  find  charges  that  said  last  two 
conveyances  were  null  and  void;  admits  the 
execution  of  conveyances  from  bankrupt  and 
his  wife,  defendant  Anna  K.  Von  der  Ahe,  to 
John  S.  King,  and  from  John  S.  King  to  de- 
fendant Anna  K.  Von  der  Ahe,  and  asserts 
they  were  bona  fide  conveyances  and  for  a  val- 
uable consideration;  admits  the  sale  of  real 
estate,  under  deed  of  trust  executed  by  bank- 
rupt and  his  former  wife,  Emma  Von  der  Ahe, 
to  CluiatiaBa  Winkelmeyer,  to  defendant  Helen 


Caldwell  How,  and  the  execution  of  the  four 
deeds  of  trust  upon  said  real  estate  by  defendant 
Helen  Caldwell  How  to  August  Gehner,  trustee, 
to  secure  the  promissory  notes  of  John  A.  Tom- 
hagen, and  charges  all  were  bona  fide  convey- 
ances and  for  a  valuable  consideration;  and 
further  charges  that  the  promissory  notes,  ag- 
gregating $2,025,  secured  by  the  second  .deed 
of  trust  on  said  real  estate,  have  been  fully  paid 
and  discharged  by  defendant  Helen  Caldwell 
How,  on  the  15th  day  of  December,  1903,  con- 
veying by  warranty  deed  all  of  the  real  estate 
in  question  to  defendant  Kaiser  Investment 
Company,  subject  to  the  four  deeds  of  trust 
placed'  thereon  by  said  defendant ;  and  charges 
that  ever  since  that  date  defendant  Kaiser  In- 
vestment ComiTany  has  held,  and  now  holds,  the 
title  to  said  real  estate  in  good  faith  and  for 
its  sole  use  and  benefit,  and  ever  since  the  15th 
day  of  December,  1903,  has  received  the  rents 
and  profits  of  said  real  estate  in  good  faith  and 
for  its  sole  use  and  b^efit,  and  that,  since  ac- 
quiring title  to  said  real  estate,  it  has  paid  out 
and  expended  certain  moneys  in  payment  of 
taxes,  interest,  and  upon  the  said  second  deed 
of  trust;  also  states  that  at  the  time  of  con- 
veyances by  bankrupt  the  real  estate  was  the 
homestead  of  said  bankrupt" 

Answer  of  Defendant  Max  Kaiser. 

"The  answer  of  defendant  Max  ECaiser  to 
plaintiff's  amended  petition  was  a  general  de- 
nial and  the  adoption  of  the  separate  answer  of 
the   defendant   Kaiser   Investment   Company." 

Answer  of  Defendant  Helen  Caldwell  How. 

"The  answer  of  defendant  Helen  Caldwell 
How  to  plaintiff's  amended  petition  was  a  gen- 
eral denial  and  the  adoption  of  the  answer  of 
defendant  Anna  K.  Von  der  Ahe." 

The  trial  before  the  chancellor,  Hon.  Moses 
X.  Sale,  resulted  in  a  finding  of  tbe  facts 
and  a  decree  in  favor  of  the  defendants,  from 
which  the  plaintiff  In  due  time  and  In  proper 
form  appealed  tbe  cause  to  this  court. 

Appellant's  Evidence. 

In  brief,  the  evidence  of  the  appellant  tend- 
ed to  prove  tbe  following  facts:  That  about 
the  year  1875  Chris  Von  der  Ahe  acquired  tbe 
real  estate  In  question,  and  erected  the  build- 
ings thereon  some  time  prior  to  tbe  year  1884; 
that  on  tbe  8th  day  of  December,  1894,  Cbris 
Von  der  Abe  and  bis  tben  wife,  Emma,  plac- 
ed a  deed  of  trust  on  said  real  estate  to  se- 
cure $11,000,  money  borrowed  from  one  Win- 
kelmeyer. That  between  tbe  years  1894  and 
1902  Cbris  Von  der  Abe  contracted  the  debts 
previously  mentioned,  aggregating  twenty-odd 
thousand  dollars.  That  on  or  about  Augnst 
17,  1899,  Henry  C.  Becker  Instituted  a  suit 
in  the  circuit  court  of  tbe  city  of  St  Louis 
cgalnst  Chris  Von  der  Abe  and  bis  wife, 
At\na  K.,  upon  promissory  notes  aggregat- 
ing approximately  $15,000.  That,  shortly 
after  the  Institution  of  this  suit  Chris  Von 
der  Ahe  and  bis  wife,  Anna  K.,  by  a  general 
warranty  deed  dated  January  29,  1900.  con- 
veyed the  property  in  question  to  Max  Kais- 
er, a  brother  of  said  Anna  K.,  and  that  on 
tbe  same  date  said  Max,  by  a  general  warran- 
ty deed,  conveyed  the  same  land  to  his  sister, 
Anna  K.  Von  der  Abe.  Both  deeds  were  duly 
recorded  May  22,  1902.  That  both  of  said 
deeds  were  without  consideration.   (Tbls,  how- 
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ever,  seems  to  me  to  be  Immaterial,  because  all 
parties  concede  that  both  were  void  because 
never  delivered.)  That  Chris  Von  der  Ahe 
and  Anna  K.,  his  wife,  on  September  3,  1902, 
by  deed  dulj  executed,  conveyed  said  real 
estate  to  John  S.  King,  and  that  on  the  same 
day  said  King,  by  deed  duly  execated,  con- 
veyed the  same  land  to  Anna  K.  Von  der 
Ahe,  both  of  which  were  duly  recorded.  King 
testified  that  In  so  far  as  he  knew  no  con- 
sideration for  the  deeds  passed  between  the 
parties  at  the  time  of  their  execution.  That 
Wlnkelmeyer,  the  owner  of  the  deed  of  trust 
dated  December  8,  1884,  executed  by  Chris 
Von  der  Ahe  and  his  wife,  Emma,  on  said 
real  estate,  to  secure  a  loan  of  $11,000  in  the 
month  of  December,  1903,  demanded  payment 
of  the  same.  That  up  to  that  time  Chris 
Von  der  Ahe  collected  the  rents  on  said  prop- 
erty, and  from  December  14,  1903,  the  rents 
were  paid  to  the  defendant  the  Kaiser  In- 
vestment Company.  That  at  the  time  of  the 
sale  of  the  property  under  the  Wlnkelmeyer 
deed  of  trust,  Emma  Ton  der  Ahe,  the  first 
wife  of  Chris  Von  der  Abe,  had  an  outstand- 
iag  dower  interest  in  said  property  (she  hav- 
ing been  divorced  from  Chris  Von  der  Ahe 
on  March  26, 1895),  and  that  there  were  sev- 
eral Judgment  loans  existing  against  the 
property.  That  at  the  sale  of  the  property 
under  the  Wlnkelmeyer  deed  of  trust  Helen 
Caldwell  became  the  purchaser,  for  the  sum 
of  111,500.  That  Helen  Caldwell  borrowed 
the  money  with  which  she  purchased  the 
property,  and  executed  three  or  more  deeds 
of  trust  on  the  same  to  secure  the  parties 
from  whom  she  borrowed  the  money  to  pay 
Wlnkelmeyer.  These  deeds  also  Included  a 
small  sum  borrowed  by  her  to  pay  cost  and 
expenses  of  the  foreclosure  and  sale  of  the 
Wlnkelmeyer  deed  of  trust  All  of  these 
deeds  were  duly  recorded  on  December  17, 
1903,  there  being  only  one  minute  of  time 
elapsing  between  the  recording  of  each. 
That  on  January  4,  1904,  said  Caldwell,  by 
a  general  warranty  deed,  conveyed  the  said 
real  estate,  subject  to  the  said  deeds  of  trust, 
to  the  defendant  Kaiser  Investment  Com- 
pany. That  the  arrangements  made  for  the 
sale  of  the  property  under  Wlnkelmeyer  deed 
of  trust  and  the  ultimate  transfer  of  the 
same  to  the  Kaiser  Investment  Company 
were  done  on  behalf  of  Chris  Von  der 'Ahe. 
That  the  bankrupt  contracted  the  original 
debt  with  the  Anheuser-Busch  Brewing  As- 
sociation on  August  4,  1890,  while  he  was  a 
single  and  unmarried  man,  and  not  within 
the  class  of  persons  entitled  to  claim  or  hold 
a  homestead,  and  the  evidence  further  tend- 
ed to  show  that  fft  the  time  of  contracting 
this  debt,  also  the  debt  of  Broadbeat  et  al., 
and  at  the  time  the  Pendleton  Judgment  was 
rendered  against  him,  the  bankrupt  did  not 
reside  upon  or  occupy  any  of  the  property  in 
question  as  a  homestead,  or  that  he  occupied 
any  of  this  property  as  a  homestead  until 
ttae  spring  of  1899. 


The  Bespondents*  Evidence. 

The  following  facts  are  either  admitted  or 
practically  not  disputed: 

It  is  admitted  that  Chris  Von  der  Ahe 
duly  acquired  the  title  to  the  real  estate  de* 
scribed  In  appellant's  amended  petition  from 
the  owners  thereof  on  the  20th  day  of  De- 
cember, 1875,  and  that  Chris  Von  der  Ahe 
and  Anna  K.  Von  der  Ahe  were  living  npon 
said  property  at  the  time  this  case  was  tried 
in  the  circuit  court;  that  Chris  Von  der  Abe 
and  Anna  K.  Von  der  Ahe  continued  to  live 
in  one  of  the  houses  on  said  real  estate  up  to 
the  death  of  said  Chris  Von  der  Ahe,  which 
occurred  on  the  5th  day  of  June,  1913,  and 
that  said  Anna  K.  Von  der  Ahe  now  occupies 
and  lives  in  said  house ;  that  Chris  Von  der 
Ahe  and  Epama  Von  der  Ahe,  his  first  wife, 
were  legally  married  in  1870;  that  on  the  8th 
day  of  December,  1894,  Chris  Von  der  Ahe 
and  his  then  vrife,  ESmma  Von  der  Ahe,  exe- 
cuted and  delivered  their  promissory  note 
for  $11,000,  secured  by  their  deed  of  trust 
on  said  real  estate. 

Appellant  admits  In  his  amended  petition, 
upon  which  this  case  was  tried,  that  said 
deed  of  trust  securing  said  note  for  $11,000 
executed  by  Chris  Von  der  Ahe  and  Emma 
Von  der  Ahe  is  and  was  at  all  times  a  legal 
and  valid  lien  upon  said  real  estate;  that 
Chris  Von  der  Ahe  and  Anna  K.  Von  der  Ahe 
were  legally  married  on  August  18,  1898; 
that  Max  Kaiser  and  said  Anna  K.  Von  der 
Ahe  were  brother  and  sister. 

The  evidence  tended  to  prove:  That  prior 
to  September  3, 1902,  Chris  Von  der  Ahe  was 
legally  Indebted  to  Anna  K.  Von  der  Ahe  In 
the  snm  of  about  $6,000.  That  in  the  year 
1896,  said  Anna  K.  Von  der  Ahe,  who  was  then 
Anna  Kaiser,  Instituted  suit  for  breach  of 
promise  against  said  Chris  Von  der  Ahe  in 
the  circuit  court  of  the  city  of  St  Louis, 
Missouri,  and  that  said  case  was  settled  out 
of  court  by  Chris  Von  der  Ahe  agreeing  to 
pay  her  $3,000,  but  that  only  $800  of  said 
$3,000  was  paid  to  her  in  cash,  $200  to  her 
and  $600  to  her  attorney.  Chris  Von  der 
Ahe  afterwards  gave  Anna  K.  Von  der  Abe 
some  old  Sportsman's  Park  notes  for  the 
$2,200  balance.  None  of  these  notes,  nor  any 
part  thereof,  were  ever  paid,  and  Anna  K. 
Von  der  Abe  returned  all  of  said  notes  to 
Chris  von  der  Ahe.  The  $2,200  was  after- 
wards paid  by  said  Chris  Von  der  Abe  in 
the  manner  hereinafter  set  forth  In  this 
statement  after  numerous  demands  made  by 
her  upon  him.  That  Anna  K.  Von  der  Ahe 
had  at  different  times  loaned  Chris  Von  der 
Ahe  about  $2,000,  in  the  manner  to  be  pres- 
ently stated: 

Anna  K.  Von  der  Ahe,  among  other  things, 
testified  that: 

"Q.  Well,  what  did  the  balance  of  the  $5,000 
debt  from  Chris  Von  der  Ahe  to  you  consist  of? 
A.  The  other  amount  was  a  judgment  I  had 
asainst  Mr.  Von  der  Ahe  for  a  breach  of  prom- 
ise that  Mr.  William  F.  Woerner  attended  to. 
He    was  my   attorney.     Q.  Do  you   remember 
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what  year  /ou  «ued  Mr.  Von  der  Ahe  for  breach 
of  promise?  A.  In  1896.  Q.  You  sa;  that  was 
settled  for  $3,000?  A.  Yea,  sir.  Q.  IHd  be 
ever  pay  you  any  part  of  that  ?  A.  He  never 
did.  Q.  That  made  up  the  whole  J.'i.OOO  that 
he  owed  you?  A.  Yes,  sir.  Q.  When  you 
married  him  was  there  anything  said  to  you  at 
that  time  by  Chris  Von  der  Ahe  about  satisfac- 
tion of  this  judgment  or  claim  that  you  had 
against  him  for  this  breach  of  promise  suit? 
A.  No,  sir.  Q.  Isn't  it  a  fact  that  when  he 
consented  to  marry  you  that  you  agreed  to  re- 
lieve him  from  any  liability  on  the  claim  for  the 
breach  of  promise?  A.  No,  sir.  Q.  You  mean 
to  tell  the  court  that  you  retained  your  judg- 
ment against  bim  for  breach  of  promise  when 
he  consented  to  marry  you?  A.  Yes,  sir.  9- 
Now,  in  reference  to  this  breach  of  promise  suit, 
did  you  come  into  this  court  and  have  a  trial  of 
the  case?  A.  No,  sir;  Mr.  Wcerner  settled  it. 
Q.  I  thought  you  said  you  got  a  judgment?  A. 
That  is  what  Mr.  Woerner  told  me.  Mr.  Woer- 
ner  settled  it  for  me.  I  don't  know  how  those 
things  are  done.  Q.  Now,  isn't  it  a  fact  that  he 
settled  it  by  Chris  agreeing  to  marry  yon?  A. 
No,  sir;  Mr.  Von  der  Abe  was  married  at  the 
time,  and  I  sued  him  for  breach  of  promise 
when  he  was  married.    •    •    • 

"The  Court:  Q.  What  did  yoa  get  as  a  settle- 
ment? A.  Three  thousand  dollars.  Q.  In  mon- 
ey? A.  No,  sir.  Q.  In  what?  A.  Well,  he 
was  supposed — ^he  paid  me  $200,  and  he  was 
Bopposed  to  pay  tne  rest  in  six  months.  Q. 
Did  he  pay  you  the  $200?  A.  Yes.  >ir.  Q. 
Did  he  pay  you  any  of  the  balance?  A.  No, 
sir;  he  kept  me  off  from  time  to  time,  and  when 
I  asked  him  for  it  after  while  he  said  he  would 
give  me  that  property  for  the  money  he  owed 
me. 

"Mr.  O'Kcefe:  Did  you  take  any  notes  or 
memorandnm  of  what  he  owed  yon  on  the 
settlement?  A.  I  held  some  notes,  but  I  turned 
them  over  to  him  again.  Q-  When  did  you  turn 
them  over  to  him?  A.  In  about  1900.  Q.  In 
about  1900?  A.  I  think  so.  Those  were  notes 
secured  by  him,  and  he  said  if  he  wonld  get 
the  money  be  would  pay  me,  but  the  notes  were 
never  paid,  and  I  just  turned  them  over  to  bim, 
and  be  deeded  that  property  over  to  me.  Q. 
That  was  shortly  after  yoa  were  married  that 
you  surrendered  those  notes  to  bim?  A.  No, 
sir;  we  were  married  quite  a  while  before  I 
surrendered  them  to  him.  Q.  You  just  took  a 
notion  one  day  to  surrender  these  notes  with- 
out any  reason  for  it?  A.  No.  Q.  What  was 
tbe  occasion?  A.  He  asked  me  for  those  notes. 
Q.  And  you  just  willingly  turned  them  over 
to  him?  A.  He  told  me  be  would  pay  me  some 
other  way. 

"Mr.  Kellev:  Q.  Now,  Mrs.  Von  der  Abe. 
those  notes  that  Chris  gave  you  to  hold  until 
this  $3,000  settlement  of  the  breach  of  prom- 
ise suit  was  paid  were  never  paid,  were  they? 
A.  No,  sir.  Q.  You  gave  them  back  to  him? 
A.  I  did.  Q.  What  did  he  owe  you  that 
$5,000  for?  A.  WeU  $1,000  I  sent  him  to 
Pittsburgh — Q.  When  did  you  loan  Chris  Von 
der  Ahe  this  $1,000?  A.  I  gave  him  that  on 
tbe  14  th  or  16th  of  February,  1898,  when  he 
was  in  Pittsbnrgb.  Q.  That  was  the  time  he 
got  in  jail  in  Pittsburgh?  A.  Yes,  sir;  and 
be  sent  Mr.  Muckenfuss  over  to  the  house  and 
asked  if  I  could  not  send  down  any  money,  that 
he  was  hard  up,  and  if  I  could  (et  any  I 
should  send  it  to  bim,  and  I  sent  him  $1,000. 
Q.  Where  did  you  get  that  $1,000?  A.  Seven 
hundred  and  fifty  dollars  was  my  own  money, 
and  $250  I  borrowed  from  my  brother  Max. 
Q.  Is  that  the  $750  that  you  had  in  the  North- 
western Savings  Bank?  A.  Yes,  sir.  Q.  Mrs. 
Von  der  Abe,  what  money  did  you  have  when 
you  married  Chris  Von  der  Ane?  A.  I  had 
about  $1,000  what  I  had  sent  him  on  to  Pitts- 
burgh. Q.  What?  A.  About  $1,000.  Q.  You 
didn't  have  that  then  when  you  were  married? 
A.  No,  sir:  but  I  had  given  it  to  Mr.  Von  der 
Abe.     Q.  Yon  made  him  a  present  of  it?     A. 


No.  sir;  I  didn't  'to  diat  Q.  Well,  yoa  aaid 
you  gave  it  to  him?  A.  I  sent  it  to  him,  I  said. 
Q.  You  were  no  relation  of  Mr.  Von  der  Ahe's 
were  you?  A.  No,  sir.  Q.  You  were  not  at 
that  time?  A.  No,  sir.  Q.  Was  he  married 
at  that  time?  A.  No,  sir.  Q.  What?  A.  No, 
sir.  Q.  You  mean  to  tell  us  that  be  was  not 
married  in-February,  1900—1898?     A.  No,  sir. 

"The  Court:  Q.  That  is,  you  were  not  married 
to  him.  Was  anybody  else  married  to  him? 
A.  No,  sir.  Q.  Was  be  a  single  man  at  that 
time?    A.  Yes,  sir;  as  much  as  I  know. 

"Mr.  O'Keefe:  Q.  You  were  not  married  to 
him  at  that  time?  A.  No,  sir.  Q.  And  yoa 
were  not  married  to  him  until  August  of  tnat 
year?  A,  No,  sir.  Q.  Do  you  recall  about 
tbe  time  yoa  made  bim  the  loan?  A.  February 
14th  or  15th  I  gave  it  to  Mr.  Muckenfass  and 
he  sent  it  to  Pittsburgh.  Q.  Now,  what  else 
did  this  debt  consist  of?  Yon  have  told  of 
$1,000.  A.  Another  thousand  is  what  I  borrow- 
ed from  my  mother  from  time  to  time,  and  gave 
it  to  Chris.  That  went  up  to  another  thousand. 
Q.  When  did  you  loan  him  the  last  of  this  sec- 
ond thousand  dollars?  A.  I  guess  it  was  about 
in  1901. 

"The  Court:  Q.  When  Sid  you  get  that  thou- 
sand from  your  mother?  A.  At  certain  times 
up_  to  1901.  This  was  before  he  transferred 
this  property  to  me,  but  do  not  remember  just 
how  long  before.  Q.  Didn't  you  and  Chris 
Von  der  Ahe  sign  a  deed  to  Max  Kaiser  to  that 
property?  A.  We  signed  a  deed,  but  it  was 
never  delivered.  I  do  not  know  what  became  of 
that  deed.  Max  signed  a  deed  conveying  the 
same  property  to  me,  but  it  was  not  delivered 
either.  Q.  Who  got  tliose  deeds  after  they 
were  signed,  if  you  know?  A.  I  don't  know. 
Q.  Do  you  know  whether  Chris  did  or  not?  A. 
We  never  got  those  deeds.  Q.  How  is  that? 
A.  We  never  got  those  deeds.  Q.  Who  do  you 
mean  by  we?  A.  Max  and  I.  Q.  But  what 
I  want  to  get  at  is.  Did  you  deliver  tbe  deed 
that  you  and  Chris  signed  to  Max?  A.  We 
didn't;  I  did  not.  Q.  >Vhen  did  you  next  see 
the  deed  that  you  and  Chris  signed,  conveying 
the  six  stone-front  houses  to  Max  Kaiser,  and 
the  deed  that  Max  Kaiser  signed  conveying 
these  houses  to  you?  A.  When  I  seen  them 
again?  Q.  Yes.  A.  When  I  took  them  out  of 
the  safe.  Q.  Out  of  whose  safe?  A.  Out  of 
Mr.  Von  der  Abe's  safe.  Q.  When  yoa  took 
them  oat  of  tbe  safe  where  was  he?  A.  He 
was  out  of  the  city.  Q.  Did  be  tell  you  to  go 
and  get  them?  A.  No,  sir.  Q.  How  did  you 
happen  to  go  and  get  these  deeds?  A.  I  had 
trouble  with  Mr.  Von  der  Ahe,  and  I  under- 
stood it  was  my  property,  and  I  went  and  took 
those  deeds  and  took  them  downtown  to  Mr. 
Woerner,  and  Mr.  Woerner  said  they  were  not 
recorded,  and  I  should  record  them.  Q.  What 
Mr.  Woerner?  A.  Mr.  William  F.  Woerner. 
an  attorney  here.  Q.  What  did  you  do  with 
them?  A.  Mr.  Woerner  recorded  them  for  me. 
Q.  What  were  those  deeds  made  for?  A.  To 
pay  me  my  money  that  he  owed  me.  Q.  Who 
owed  you?  A.  Mr.  Von  der  Ahe.  Q.  How 
much  did  he  owe  you  in  1900,  at  the  time  yoo 
and  Chris  Von  der  Abe  made  the  deed  to  Max 
Kaiser,  and  Max  Kaiser  made  a  deed  to  you? 
A.  He  owed  me  $5,000.  Q.  Now,  did  Mr.  Von 
der  Abe  ever  institute  any  court  proceedings  to 
set  those  deeds  aside?  .  A.  He  did.  Q.  How 
long  afterwards?  A.  As  soon  as  he  came  back. 
Q.  As  soon  as  he  came  hack?  A.  Yes,  sir.  Q. 
Do  you  remember  the  time  that  you  and  Chris 
Von  der  Ahe  signed  a  deed  conveying  the  property 
described  in  the  plain  tiCTs  amended  petition  to 
John  S.  King?  A.  Yes,  sir.  Q.  And  John  S. 
King  signed  tbe  deed  conveying  certain  prop- 
erty back  to  you,  and  certain  property  to 
Chris  Von  der  Abe?  A.  Yes,  sir.  Q.  Now, 
will  you  just  tell  about  that  transaction — all 
about  it  in  your  own  way?  A.  Yes,  sir;  Mr. 
Von  der  Ahe  and  I  made  a  deed  to  Mr.  King 
for  all  the  property.  Q.  Tell  the  court  what 
property  it  included.    A.  It  included  tbe  nortb- 
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east  comer  leasehold  and  northwest  comer 
property,  and  the  six  stone-front  houses,  and 
Mr.  King  made  a  deed  back  to  Mr.  Von  der 
Ahe  for  the  northeast  corner  leasehold  and 
northwest  corner  property,  and  he  executed  an- 
other deed  for  the  six  houses  to  me.  Q.  Wei-e 
those  deeds  ever  delivered?  A.  Yes,  sir;  they 
were  delivered  for  the  money  that  he  owed  me. 
For  that  reason  they  were  made.  Q.  How 
mnch  did  he  owe  you  at  that  time?  A.  Five 
thousand  dollars.  Q.  Did  he  ever  pay  you  any 
part  of  it?  A.  Never  a  cent.  Q.  Now,  why 
did  you  and  Chris  Von  der  Ahe  execute  the  deed 
to  John  S.  King,  and  John  S.  King  execute 
the  deed  to  you?  A.  That  was  for  that  matter 
— Ohris  owed  me  that  money,  and  to  pay  me  for 
that  reason  it  was  done.  Q.  Any  other  reason 
that  this  ijroperty  was  transferred  to  you?  A. 
No,  sir;  just  what  he  owed  me,  and  for  that 
reason  he  transferred  that  property  over  to 
me.  Q.  That  was  when?  A.  liat  was  the  3d 
day  of  September,  1902.  Q.  Mrs.  Von  der 
Ahe,  did  you  have  any  other  purirase  in  taking 
title  to  this  property  in  question  than  in  pay- 
ment of  your  debt — any  other  purpose  wnat- 
soever?  A.  No,  sir.  Q.  State  the  purpose  for 
which  yon  took  the  title  to  this  property  Sep- 
tember 3,  1902. 
"Mr.  O'Keefe:  She  has  stated  that 
"The  Witness:  I  took  it  for  the  money  Chris 
owed  me.  Q.  Now,  at  the  time  this  property 
waa  sold,  tell  the  court  in  your  own  way  what 
yon  did.  A.  You  mean  when  it  was  sold  under 
the  deed  of  trust?  Q.  Yes.  A.  I  went  to  Mr. 
Franciscus  and  told  him,  as  this  was  my  prop- 
erty, I  wanted  him  to  buy  it  in  for  me,  and  I 
would  like  him  to  form  a  corporation,  as  I  had 
had  trouble  with  Mr.  Von  der  Abe  before,  and 
didn't  know  but  what  I  would  get  into  some 
more,  and  my  father  went  downtown  and  seen 
some  one  when  that  property  was  to  be  sold, 
and  he  got  the  advice  that  if  I  got  up  a  cor- 
poration I  would  not  have  to  have  my  hus- 
band's signature  if  I  wanted  to  sell  at  any 
time,  and  I  went  to  Mr.  Franciscus'  office  and 
told  bim  I  wanted  him  to  buy  the  property  in 
for  me,  as  it  was  my  property,  and  I  wanted  to 
form  a  corporation.  Q.  Did  you — what  did 
yon  direct  him  to  do?  A.  I  directed  him  to 
form  this  corporation.  Q.  What  did  you  di- 
rect him  to  do  in  regard  to  getting  the  title 
to  the  property  before  the  corporation  waa 
formed?  A.  I  directed  him  to  make  a  deed  of 
trust.  Q.  Well,  did  you  take  the  title  to  the 
property  in  your  name  from  Mrs.  Winkelmey- 
er?  A.  No,  sir;  it  was  taken  in  Helen  Cald- 
well's name.  Q.  Well,  bow  did  it  happen  to  be 
done?  Who  told  thpm  to  do  it?  A.  1  told 
them  to  do  it.  Q.  Why  did  you  tell  them  to 
take  it  in  Helen  Caldwell's  name,  instead  of 
taking  it  in  your  own?  A.  Then  I  would  be  in 
just  the  same  place  again,  and  I  would  need  his 
signature  to  everything,  and  that  is  what  I 
didn't  want.  That  is  why  I  wanted  to  form 
the  corporation,  so  I  would  not  need  his  signa- 
ture to  sign  any  papers  or  anything  if  I  wont- 
ed to  sell,  or  get  a  loan  of  money  on  it,  or  any- 
thing like  that.  Q.  Now,  who  did  Helen  Cald- 
well take  the  title  to  this  property  for,  if  you 
know?  A.  She  held  it  in  trust  for  me.  Q. 
Where  did  you  get  the  money  to  pay  Mrs, 
Winkelmeyer  the  $11,500  purchase  price  of  this 
property?  A.  I  had  Miss  Helen  Caldwell  exe- 
cute deeds  of  trust  for  me,  so  I  could  get  the 
money.  Q.  How  much  did  you  raise  on  these 
four  deeds  of  trust?  A.  The  original  deed  was 
fll,500,  and  I  added  $1,025  to  it,  and  made  a 
second  deed  of  trust  Q.  How  much  were  both 
deeds  of  trust,  the  first  and  second?  A.  Twelve 
thousand  five  hundred  and  twenty-five  dollars. 
Q.  What  became  of  this  money?  What  was 
done  with  this  money  that  Helen  Caldwell  bor- 
rowed on  this  property,  described  in  plaintiff's 
amended  petition?  A.  That  was  paid  over  to 
Mrs.  Winkelmeyer.  Q.  Who  did  that?  A.  I 
did.  Q.  Do  you  remember  when  the  Kaiser 
Investment  Company  was  incorporated?    A.  It 


was  Incorporated  the  28th  day  of  December, 
1903.  Q.  Now,  after  Mr.  Franciscus  and  Mr. 
Kunz  and  Mr.'  Quackenboss  had  incorporated 
this  Kaiser  Investment  Company  for  you,  what 
did  they  do  with  the  stock?  A.  They  kept  it 
in  trust  for  me.  Q.  Well,  did  you  ever  order 
them  to  transfer  it?  A.  I  did  later  on.  Q. 
Well,  who  did  you  order  them  to  transfer  that 
stock  to?  A.  To  transfer  it  to  Mr.  Franciscus, 
100  shares  over  to  me,  and  one  share  to  Max 
Kaiser.  Q.  Well,  how  did  you  happen  to  trans- 
fer that  share  to  Max  Kaiser?  A.  Just  to 
hold  him  in  the  corporation,  because  Mr.  Quack- 
enboss  wanted  to  step  out 

"The  Court:  Q.  Who  held  the  balance?  A, 
Mr.  Kunz.     He  held  47  shares. 

"Mr.  Kelley:  Q.  Now,  how  did  you  happen 
to  have  some  of  this  stock  transferred  to  Chris 
Von  der  Ahe— 47  shares  of  it?  A.  Well,  Mr. 
Von  der  Ahe  came  and  asked  me  if  I  would  not 
loan  him  any  of  that  stock,  as  he  wanted  to 
borrow  some  money,  and  that  is  how  I  trans- 
ferred those  47  shares  over  to  Chris.  Q.  Do 
you  know  who  he  borrowed  the  money  from? 
A.  From  my  brother.  Max  Kaiser.  Q.  Do  you 
know  how  much  it  was?  A.  Well,  he  owed 
him  that  before  that,  and  at  that  time  he  loan- 
ed him,  I  think,  $350.  Q.  Chris  Von  der  Abe 
didn't  pay  you  any  money  for  that  stock,  did 
he— that  47  shares  of  stock?  A.  No,  sir;  I 
loaned  it  to  him.  Q.  To  secure  the  loan  of 
Max?  A.  Yes,  sir.  Q.  Now,  this  one  share  of 
stock  that  you  had  transferred  to  Chris  Von 
der  Ahe,  what  did  you  do  that  for?  A.  Just  to 
hold  him  in  the  corporation,  as  it  needed  three. 
Q.  How   much   stock   had   been   transferred  to 

?ou?  A.  One  hundred  shares  of  stock.  Q. 
'hat  was  Mr.  Franciscus"?  A.  Yes,  sir.  Q. 
And  that  left  Mr.  Quackenboss  and  Mr.  Kunz 
still?  A.  Yes,  sir.  Q.  And  who  transferred 
the  47  shares  to  Chris  Von  der  Ahe?  A.  I 
told  Mr.  Kuns  to  transfer  it  to  Mr.  Von  der 
Ahe.  Q.  And  he  did?  A.  Yes,  sir.  Q.  What 
became  of  Mr.  Kunz's  other  2  shares  of  stock? 
A.  I  think  Max  got  them.  Q.  How  did  he  hap- 
pen to  get  them?  A;  Well,  I  owed  him  9100, 
and  I  asked  him  if  he  would  not  take  those  2 
shares  of  stock  in  ijayment  of  it,  and  be  said  be 
would.  Q.  How  did  they  happen  to  be  trans- 
ferred over  to  him?  A.  It  was  done  at  my  di- 
rection. Q.  Now,  Mrs.  Von  der  Ahe,  how  much 
have  you  paid  out  in  taxes  on  this  property 
since  September  3,  1902?  A.  I  have  paid  out 
for  city  and  school  taxes  $5,100  and  some  cents. 
Q.  Do  you  know  how  much  those  taxes  run  a 
year?    A.  They  run  from  about  three  hundred — 

"The  Court  (interrupting) :  What  is  the  pur- 
pose of  this? 

"Mr.  Kelley:  I  want  to  show  she  has  been 
paying  off  debts  on  this  property,  taxes,  and  so 
forth. 

"The  Court:  She  has  been  getting  the  in 
come,  too.  hasn't  she? 

"Mr.  Kelley:    Yes.  sir. 

"The  Court:  I  don't  think  that  cuts  an 
figure  in  the  case.  She  was  getting  the  incom'; 
from  the  property  and  she  paid  the  taxes.  1 
don't  expect  in  this  action,  if  a  decree  goes 
against  her,  to  hold  her  for  any  income,  and, 
of  course,  I  cannot  take  into  consideration  the 
fact  that  she  paid  the  taxes. 

"Mr.  Kelley:  Q.  State  whether  or  not  you 
have  held  this  property — the  title  to  this  prop- 
erty— for  Chris  Von  der  Ahe  since  it  was  con- 
veyed to  you.  A.  No,  sir ;  it  waa  my  property. 
Q.  Has  he  gotten  the  rents  and  profits  and  in- 
come from  it?    A.  No,  sir. 

"The  Court:  Q.  Who  has  been  collecting  the 
rents?  A.  I  did.  Q.  You  collected  them  your- 
self? A.  Yes,  sir.  Q.  Since  when?  How 
long  have  you  been  collecting  them?  A.  The 
last  four  years." 

WUllam  F.  Woemer  testified  substantially 
as  follows: 

"Q.  Do  you  know  Mrs.  Anna  S.  Von  der 
Ahe?     A.  I  do.     Q.  Did  you  represent  her  in 
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the  breach  of  promise  suit  against  Chris  Von  der 
Ahe?  A.  I  did.  Q.  Abont  what  year  did  you 
file  that  suit?  A.  I  think  it  must  have  been 
about  the  latter  part  or  some  time  in  1SQ6. 
Q.  About  1896?  A.  Yes,  sir.  Q.  And  what 
was  the  termination  of  that  suit?  A.  That 
suit  was  disposed  of  hy  a  settlement  between 
the  parties.  Q.  It  never  went  to  trial?  A.  It 
was  never  tried.  Q.  It  was  settled  out  of 
court?  A.  Yes,  sir.  Q.  Do  you  remember  the 
amount  of  the  settlement?  A.  I  do  ;  $3,000.  Q. 
Do  you  remember  whether  or  not  Mrs.  Von  der 
Ahe  took  any  note  or  any  evidence  of  that  in- 
debtedness from  Mr.  Von  der  Ahe? 

"The  Witness:  A.  To  the  best  of  my  recol- 
lection, I  advised  Mrs.  Von  der  Ahe  to  take 
nothing  but  cash,  but  there  seemed  to  have  been 
a  great  deal  of  difiSculty^  of  getting  cash,  and 
my  recollection  is  that  it  was  partly  paid  in 
cash  and  partly  in  notes. 

"Mr.  Kelley  :  Q.  Do  you  remember  how  much 
cash?  A.  Notes  that  were  supposed  to  be  good 
at  tiiat  time.  Q.  Do  you  remember  how  much 
cash?  A.  Well,  I  know  that  there  was  $600 
paid  in  cash,  and  I  think  something  in  addi- 
tion to  that— several  hundred  dollars  more  than 
that.  Q.  In  cash?  A.  Yes.  sir;  I  believe  pQO. 
I  think  the  entire  payment  in  cash  was  $800. 
Q.  One  ef  the  terms  of  that  settlement  was  he 
had  to  pay  your  fee?  A.  Yes,  sir.  Q.  And 
that  was  $600?  A.  Yes,  sir;  I  insisted  upon 
Mr.  Von  der  Ahe  paying  that  in  cash.  Q.  That 
was  $600?  A.  Yes,  sir.  Q.  And  ^00  addition- 
al that  you  speak  of  was  to  her?  A.  Yes,  sir; 
I  insisted  that  she  should  get  at  least  some 
cash.  Q.  Do  you  know  whether  or  not  she  ever 
got  any  Sportsman's  Park  notes?  A.  Well, 
now,  I  cannot  testify  to  that,  because  I  don't 
recollect  whose  notes  they  were,  but  they  were 
stated  to  me  to  be  perfectly  good.  Mr.  Von 
der  Ahe  assured  me  time  and  again  they  were 
good.  Q.  You  don't  know  whether  the  notes 
were  ever  paid?    A.  I  do  not" 

Cross-examination : 

"Q.  When  was  that  settlement  made?  A. 
That  settlement  was  made  in  August,  1897. 
The  money  was  paid  then.  Q.  1897?  A.  Yes, 
sir.  Q.  These  notes  were  delivered  to  Mrs.  Von 
der  Ahe  at  that  time?  A.  I  do  not  know;  I 
think  they  were.  Q.  Did  you  handle  the  trans- 
action about  the  closing  of  the  deal?  A.  I  ar- 
ranged the  terms,  and  the  parties  both  stated 
that  the  matter  had  been  settled  and  the 'suit 
dismissed.  Q.  You  never  did  see  the  notes? 
A.  Now,  I  am  not  prepared  to  testify  to  that. 
I  cannot  recall  whether  I  actually  saw  the 
notes  or  not,  but  I  know  there  was  a  bona  fide 
consideration  of  $3,000,  or  that  suit  would  not 
have  been  dismissed.  Q.  You  didn't  know  at 
the  time  the  settlement  was  made  whether  or 
not  there  was  an  agreement  on  Mr.  Von  der 
Ahe's  part  to  marry  the  then  Miss  Anna 
Kaiser?  A.  Well,  he  was  married  at  that  time, 
and  that  is  why  the  breach  of  promise  was 
brought.  Q.  He  was  married  at  that  time? 
A.  Yes,  sir.  Q.  You  would  not  undertake  to 
say  but  what  those  notes  were  surrendered  in 
settlement  of  the  debt  by  Mr.  Von  der  Ahe 
marrying  Miss  Anna  Kaiser?  A.  I  do  under- 
take to  say  that  that  consideration  passed  for 
the  settlement  of  the  breach  of  promise  case, 
for  the  damages  that  were  claimed  in  that  pe- 
tition." 

Joseph  F,  Obemler  testified: 

"Q.  State  your  name.  A.  Joseph  F.  Ober- 
nier.  Q.  What  is  your  business?  A.  Cashier 
of  Ae  Northwestern  Bank.  Q.  Was  it  the 
Northwestern  Savings  Bank  in  the  year  1897? 
A.  Yes,  sir.  Q.  I  now  hand  you  some  papers. 
Will  you  tell  the  court  what  they  are?  A. 
They  are  certificates  of  deposit  in  the  name  of 
Anna  Kaiser.  Q.  Anna  Kaiser  is  now  Mrs. 
Anna  Von  der  Ahe?  A.  Yes,  sir.  Q.  What  are 
the  amounts  of  those  certificates  of  deposits?  A. 
Tb«  fall  amount  ia  $750.    Q.  Were  they  issued 


Q.  For  money 


by  your   bank?     A.  Yes,   sir. 

she  put  in  there?    A.  Yes,  sir.    There  was  also 

one  for  $250.    All  of  them  were  introduced  in 

evidence. 

"Mr.  Kelley:  Q.  The  money  called  for  in  all 
these  certificates  of  deposit  was  deposited  by 
Anna  Kaiser,  who  is  now  Anna  Von  d<'r  Ahe? 
A.  Yes,  sir.  Q.  Do  you  know  when  she  drew 
this  money  out?  A.  Yes,  sir;  February  14, 
1898.  Q.  February  14,  1898?  A.  Yes,  sir. 
Q.  I  now  hand  you  two  papers  and  ask  you 
what  they  are.  A.  They  are  certificates  of 
deposit  issued  by  the  Northwestern  Savings 
Bank  payable  to  Max  Kaiser,  one  for  $100. 
and  the  other  for  $150.  Q.  Bearing  what  date? 
A.  The  $100  one  bears  the  date  July  21,  1897, 
and  the  one  for  $150  September  13.  1897. 

"Mr.  Kelley:  I  offer  them  in  evidence,  your 
honor,  and  ask  that  they  be  marked  as  exhibits. 

"The  Court:  Q.  That  money  was  drawn  out 
of  your  bank,  was  it?    A.  Yes.  sir. 

"The  Court:  Q.  On  all  the  certificates?  A. 
Yes.  sir. 

"Mr.  Kelley:  Q.  When  did  Max  Kaiser 
draw  out  that  $250?  A.  The  same  day,  Feb- 
ruary 14,  1898." 

Max  Kaiser,  among  other  things,  said: 
"Mr.  Kelley:  Q.  Now,  Mr.  Kaiser,  do  yon 
remember  the  time  that  Chris  Von  der  Ahe 
was  in  jail  in  Pittsburgh?  A.  Yes,  sir.  Q. 
What  year  was  that?  A.  I  think— 1897.  Q. 
1897?  A.  Yes,  sir.  Q.  Do  yon  know  whether 
or  not  of  your  own  knowledge  your  sister  sent 
him  any  money  at  that  time?  A.  I  do,  sir.  Q. 
How  much?    A.  It  was  $1,000." 

The  testimony  of  numerous  witnesses  shows 
that  the  property  in  question  was  worth,  at 
the  time  it  was  conveyed  to  Anna  K.  Von 
der  Abe,  about  $15,500;  some  testified  it  was 
worth  about  $17,000;  others  $16,000;  and 
some  others  $14,000  or  $15,000.  The  evidence 
also  tended  to  show  that  at  that  time  Chris 
Von  der  Abe  had  a  homestead  right  in  said 
property  of  the  value  of  $3,000.  On  the  date 
of  the  institution  of  the  bankruptcy  proceed- 
ings against  Chris  Von  der  Ahe,  his  indebted- 
ness aggregated  some  $21,000,  some  of  which 
had  been  reduced  to  Judgments.  Of  that  $21,- 
000  of  indebtedness,  only  about  $12,000  of  it 
was  proven  up  against  him  before  the  ref- 
eree in  bankruptcy. 

Upon  cross-examination  of  Charles  C. 
Kunz,  a  witness  Introduced  by  appellant,  he 
testified  as  follows: 

"Q.  Now,  before  the  sale  under  the  deed  of 
trust,  Mrs.  Anna  K.  Von  der  Ahe  owned  these 
six  stone-front  houses,  didn't  she? 

"Mr.  O'Keefe:  Well,  the  deeds  are  the  best 
evidence  of  that. 

"Mr.  Kelley :  I  want  to  prove  a  conversa- 
tion now  he  bad  with  her.  Q.  Do  you  remem- 
ber that?  A.  I  think  so,  but  I  would  have  to 
refer  to  the  deed  myself.  Q.  Do  yon  remem- 
ber about  the  time  this  sale  was  to  take  place 
and  Mrs.  Von  der  Ahe  came  to  you  and  had  a 
conversation  with  you  about  this  property?  A. 
Yes,  sir.  Q.  What  did  she  say,  Mr.  Kuns?  A. 
My  recollection  is  that  she  wanted  us — that  she 
wanted  us  to  buy  the  property  and  have  us 
make  a  loan  for  her.  That  is  what  she  asked 
at  the  time.  Q.  And  she  told  you  at  that  time 
it  was  her  property  and  she  wanted  to  protect 
it?  A.  Yes,  sir.  Q.  Didn't  she  tell  you  she 
had  had  trouble  with  Chris  and  she  didn't  ifant 
to  take  the  title  in  her  name,  or  something  to 
that  effect?  A.  I  think  she  did.  Q.  And  then 
did  she  direct  you  to  get  the  title  for  her  to 
this  property?  A.  You  mean  to  purchase  it? 
Q.  Yes,  sir;  from  Mrs.  Winkelmeyer.  A.  I 
think  so;    yes.     Q.  And  you  did  that  as  her 
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agent?  A.  Tea,  sir.  Q.  How  did  you  happen 
to  pat  the  title  to  this  property  in  ue  name  of 
Helen  Caldwell?  A.  We  had  it  put  in  her 
same  temporarily  until  the  company  was  or- 
fanized.  Q.  Who  was  that  for?  A.  It  was 
for  Mrs.  Von  der  Ahe  at  that  time.  Q.  Now, 
then,  Helen  Caldwell  never  paid  a  dollar  for 
that  property?  A.  Mo,  sir.  Q.  And  how  did 
Helen  Caldwell  happen  to  execute  these  notes 
and  deeds  of  trust  to  Autrust  Gehner  for  $12,- 
625?  A.  By  request  of  our  office.  Q.  For  Mrs. 
Von  der  Abe?  A.  Tea,  sir.  Q.  Bat  you  were 
acting  as  agent  for  Mrs.  Von  der  Ahe?  Is 
that  right?     A.  Tes,  sir. 

"Mr.  Kelley :  Q.  Now,  all  the  interest,  then, 
that  Helen  Caldwell  had  In  this  pfopert7  was 
to  hold  it  for  Mrs.  Von  der  Ahe  until  this  cor- 

S oration  was  organized?  A.  Yes,  sir.  Q.  Did 
Irs.  Von  der  Ahe  tell  you  to  organize  the  Kai- 
ser Investment  Company?  A.  Yes;  she  did. 
Q.  She  instructed  you  to  do  that,  did  she?  A. 
Yes,  sir.  Q.  And  did  she  give  you  her  reason 
for  that,  wanting  that  company  organized? 
A.  Yes;  I  think  I  mentioned  that  before; 
that  she  could  not  hold  the  title  to  it,  being  a 
married  woman.  Q.  And  had  had  trouble  with 
Mr.  Von  der  Ahe — did  she  mention  that?  A. 
Yes,  sir.  Q.  And  in  case  she  wanted  to  convey 
it  or  mortgage  it,  she  wanted  it  so  she  could 
do  that?  A.  Yes,  sir.  Q.  Do  yon  remember 
that?     A.  Yes,  sir. 

"Mr.  Kelley:  Q.  Then  yon  were  acting  as 
agent  for  Mrs.  Voil  der  Ahe  in  getting  this 
loan  from  Gehner?  A.  Yes,  sir.  Q.  And  in 
having  this  transfer  made  from  Christiana 
Winkelmeyer,  is  that  right?  A.  Yes,  sir.  Q. 
Did  you  pay  out  the  money  realized  from  these 
loans?  For  whom  did  you  pay  out  the  money 
realized  from  these  loans  from  Mr.  Gehner?  A. 
For  whom?  Q.  For  whom ;  yes.  A.  Why,  it 
was  paid  out  for  Mrs.  Von  der  Ahe,  but  the 
Kaiser  Investment  Company  was  the  way  the 
account  was  on  the  books. 

"Mr.  Kelley:  Q.  Now,  Mr.  Kunz,  will  you 
look  at  that  paper  and  tell  me  what  it  is  (in- 
dicating paper)?  A.  It  is  articles  of  corpora- 
tion. Q.  For  what?  A.  Kaiser  Investment 
Company.  Q.  Will  you  tell  me  the  date  on  that 
— ^wben  that  was  issued  by  the  secretary  of 
state  of  Missouri  ?  A.  The  28th  day  of  Decem- 
ber, 1903.  Q.  Yes,  sir.  Now,  will  you  look  at 
the  paper  I  now  hand  yon  (handing  witness 
paper)?  A.  That  is  a  general  warranty  deed 
from  Helen  Caldwell  to  the  Kaiser  Investment 
Company.  Q.  What  date  does  that  deed  bear? 
A.  The  IBth  of  December,  1903.  Q.  When  was 
that  deed  acknowledged?  A.  The  15th  day  of 
December,  1903.  Q.  The  same  day  it  was 
recorded?    A.  Yes,  sir. 

"Mr.  Kelley:  Q.  The  deed  from  Helen  Cald- 
well to  the  Kaiser  Investment  Company  then 
was  made  15  days  before  the  Kaiser  Invest- 
ment Company  was  incorporated,  wasn't  it? 
A.  About  13  days.  Q.  About  13  days?  A. 
Yes,  sir.  Q.  Now,  when  Helen  Caldwell  ex- 
ecuted that  deed,  what  did  she  do  with  it?  A. 
Why,  I  don't  recall.  Q.  Gave  it  back  to  you, 
didn't  she?    A.  I  could  not  say  that. 

"The  Court:  Very  likely.  We  will  admit  that 
she  did.     It  doesn't  make  any  difference. 

"Mr.  Kelley:  Q.  Now,  all  the  interest,  then, 
that  Helen  Caldwell  had  in  this  property  was 
to  bold  it  until  this  corporation  was  organized? 
A.  Yes,  sir.  Q.  Did  Mrs.  Von  der  Ahe  tell  you 
to  organize  the  Kaiser  Investment  Company? 
A.  Yes ;  she  did.  Q.  She  instructed  you  to  do 
that,  did  she?  A.  Yes,  sir.  Q.  And  had  had 
trouble  with  Mr.  Von  der  Ahe— did  she  men- 
tion that?  A.  Yes,  sir.  Q.  And  in  case  she 
wanted  to  convey  it  or  mortgage  it,  she  wanted 
ft  so  she  could  do  that?  A.  Yes,  sir.  Q.  Do 
yoa  remember  that?    A.  Yes,  sir." 

D.  J.  O'Keefe,  of  St  Louis,  for  appellant 
Kelley  ft  Starke,  of  St  Louis,  for  respond- 
ents. 


WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  There  is  no  question  but 
what  Cbrla  Von  der  Ahe,  the  busband  of 
Anna  K.  Von  der  Ahe,  was  hopelessly  insol- 
vent at  the  time  he  transferred  the  proper- 
ty to  the  respondent,  his  wife;  and  it  can- 
not be  succeasfolly  contended  that  the  evi- 
dence for  the  appellant  did  not  tend  strong- 
ly to  prove  that  said  transfer  was  made  to 
defrand  bis  creditors  of  their  Just  dues.  In 
other  words,  I  feel  satisfied  from  reading 
this  voluminous  record,  about  300  printed 
pages,  that  appellant  made  out  a  strong  case . 
in  behalf  of  the  creditors,  and,  had  there 
been  no  evidence  to  the  contrary,  doubtless 
the  learned  chancellor  should,  doubtless 
would,  have  found  for  the  appellant,  and  de- 
creed the  deeds  mentioned  to  be  null  and 
void.  But  when  we  view  the  entire  case, 
both  sides,  as  illuminated  by  all  the  evidence 
introduced,  that  for  the  appellant,  as  well 
as  that  for  the  respondents,  quite  a  different 
color  and  character  are  given  to  the  facts 
sought  to  have  been  established  by  appellant 
What  are  the  facts  of  the  case  as  learned 
chancellor  found  them  to  be?  Answer:  When 
Chris  Von  der  Ahe  married  the  respondent 
Anna  K.  Kaiser,  he  owned  the  property  In 
question,  worth  about  |15,600 — possibly  $16,- 
000 — ^as  well  as  other  real  estate,  which  was 
incumbered  by  a  deed  of  trust  executed  in 
behalf  of  Mrs.  Winkelmeyer  to  secure  a  loan 
of  $11,000,  and  interest.  That  when  this 
deed  of  trust  was  foreclosed,  or  rather  when 
the  sale  took  place  under  It,  $12,525  was 
required  to  liquidate  or  pay  that  debt  (all 
of  which  was  assumed  by  the  respondent, 
Anna  K.  Von  der  Ahe).  That  at  the  time 
of  the  transfer  of  said  property  in  question 
to  her  he  was  Indebted  to  her  In  the  sum 
of  at  least  $4,200,  made  up  of  the  $3,000  re- 
covered In  the  breach  of  promise  suit,  less 
the  $200  paid  her,  and  $600  paid  to  her  at- 
torney, the  $1,0(X)  she  sent  to  him  In  Pitts- 
burgh, and  the  $1,000  she  borrowed  from  her 
mother  and  turned  over  to  him.  If  we  add 
thU  $4,200  to  the  $12,525  secured  by  the 
Caldwell  deed  of  trust  on  the  property  and 
assumed  by  respondents,  we  would  have  the 
sum  of  $16,525.  That  sum  unquestionably 
is  at  least  $500  In  excess  of  the  actual  value 
of  the  property  when  it  was  transferred  to 
Anna  K.  Von  der  Ahe,  to  say  nothing  of 
the  homestead  rights  of  Chris  Von  der  Ahe 
or  the  dower  Interest  of  Emma  Von  der  Ahe, 
his  former  and  divorced  wife.  These  ob- 
servations are  in  harmony  with  the  written 
memoranda  of  the  chancellor's  findings  and 
decree  filed  in  the  case,  and  embodied  in  the 
record.  If  this  is  true  which  we  accept  as 
such,  since  the  chancellor  so  found,  from 
the  preponderance  of  evidence,  then  the  find- 
ings and  decree  of  the  circuit  court  must  not 
be  disturbed  without  they  contravene  some 
law  of  the  state  or  sound  principle  of  equity. 
Huffman  v.  Huffman,  217  Mo.  182, 117  S.  W.  1. 

II.  Counsel    for    appellant   has   assigned 
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many  legal  objections  to  the  findings  of  tbe 
court,  but,  after  a  careful  consideration  of 
eacti  and  all  of  tliem,  I  am  convinced  tliat 
there  is  but  one  of  them  that  requires  special 
consideration  at  the  bands  of  this  court,  and 
it  is  couched  In  the  following  language: 

(a)  "Promissory  notes  received  by  defendant 
Anna  K.  Von  der  Abe  in  settlement  of  breach 
of  promise  case  were  not  the  bankrupt's  obli- 
gations." (b)  "Marriage  of  defendant  to  bank- 
rupt subsequent  to  execution  and  delivery  of 
these  notes  destroyed  their  validity."  (c)  "De- 
livery of  notes  by  defendant  Anna  K.  Yon  der 
Abe  to  bankrupt  after  her  marriage  to  bank- 
rupt raised  the  presumption  of  payment.  Amer. 
&  B.  B.  of  L.  vol.  22,  p.  589;  Lawson  v.  Gud- 
ael,  45  Mo.  480;  Stephenson  v.  Bichards,  45 
Mo.  App.  544;  Nat.  Tube  Works  Co.  v.  Ma- 
chine Co.,  118  Mo.  365,  loc.  cit  376  [22  S.  W. 
047];  Klauber  y.  Scbloss  et  al.,  198  Mo.  502, 
loc.  cit.  513-514  [95  S.  W.  930,  115  Am.  St 
Bep.  486]." 

This  objection  seems  to  be  composed  of 
three  elements,  which  I  have  designated  by 
the  letters  "a,"  "b,"  and  "c,"  and  for  con- 
venience I  will  consider  them  in  the  order 
stated. 

[2]  (a)  Attending  the  first,  I  am  not  clear 
that  I  comprehend  the  meaning  of  counsel 
as  stated 'in  clause  (a)  of  this  objection.  It 
is  conceded  that  the  promissory  notes  receiv- 
ed by  the  respondent  Anna  K.  Von  der  Ahe, 
nte  Anna  K.  Kaiser,  were  not  the  personal 
obligations  of  Chris  Von  der  Abe,  but  were 
notes  or  obligations  issued  by  the  Sports- 
man's Park  Association,  which  the  evidence 
shows  he  ovnied  and  transferred  to  her  In 
satisfaction  of  the  amount  be  owed  her  on 
account  of  the  settlement  of  the  breach  of 
promise  suit  mentioned.  I  am  unable  to 
see  that  there  would  have  been  any  difference 
in  the  legal  effect  of  the  settlement  had  Chris 
Vein  der  Ahe  given  her  his  Individual  promis- 
sory note,  instead  of  those  of  the  Sports- 
man's Park  Association.  I  can  readily  see 
how  there  might  have  been  a  difference  In 
the  value  of  the  notes  issued  by  Chris  and 
those  Issued  by  the  association;  but  that 
fact  in  no  manner  could  have  effected  the 
character  of  the  settlement,  or  have  destroy- 
ed their  validity.  In  my  opinion,  there  is 
no  merit  in  tltis  element  of  the  objection. 


[3]  (b)  Begarding  the  second,  counsel  have 
cited  OS  to  no  authority  supporting  the  con- 
tention that  the  mere  fact  of  the  marriage 
of  Chris  Ton  der  Ahe  to  Anna  K.  Kaiser, 
subsequent  to  the  sale  and  transfer  to  her 
of  the  notes  of  the  Sportsman's  Park  Asso- 
ciation in  settlement  of  the  breach  of  prom- 
ise suit,  nullified  them  or  destroyed  their 
validity.  Nor  has  any  suggestion  or  reason 
been  assigned  why  that  should  t>e  true ;  and 
after  much  thought  and  reflection  I  have 
been  unable  to  see  any  solid  foundation  upon 
which  to  predicate  such  a  contention.  In 
my  opinion  it  is  wholly  untenable. 

[4]  (c)  Bespectlng  the  last  contention,  it 
might  be  conceded  (in  the  absence  of  the 
statute  that  declares  all  gifts,  etc,  of  money 
and  property  by  a  wife  to  her  husband  not 
in  writing  shall  be  void)  that  the  delivery  of 
the  notes  by  the  wife  to  her  husband  rais- 
ed a  presumption  of  payment,  yet  the  uncon- 
tradicted evidence  shows  that  it  was  not  the 
Intention  of  the  wife  to  give  the  notes  to  her 
husband,  but  clearly  her  intention  was  to 
lend  them  to  him  in  order  that  he  might  use 
them  as  collateral  security  for  money  he  de- 
sired to  borrow.  The  authorltieB  cited  in 
support  of  this  proposition  have  no  appli- 
cation to  the  facts  of  this  case.  Had  Chris 
Von  der  Ahe  been  the  maker  of  the  notes, 
and  had  the  wife  delivered  them  back  to 
him,  in  the  absence  of  all  evidence,  then  a 
presumption  of  payment  would  have  arisen, 
but  not  so  in  a  case  like  tliis,  where  a  third 
party  was  the  maker,  and  the  delivery  fully 
explained  by  the  evidence.  There  is  no  merit 
in  the  objection. 

III.  After  a  careful  consideration  of  the 
record  in  this  case,  and  a  review  of  the  au- 
thorities cited,  I  am  satisfied  that  Chris  Von 
der  Ahe  was  legally  and  justly  Indebted  to 
his  wife,  Anna  K.,  in  the  sum  of  $4,200,  and 
that  he  conveyed  the  property  in  controversy 
to  her  subject  to  the  deeds  of  trust  thereon, 
in  satisfaction  of  that  indebtedness,  which 
was  more  than  the  property  was  worth,  and, 
so  believing,  in  my  opinion,  the  judgment  of 
the  circuit  court  should  be  afiSrmed. 

It  is  so  ordered.    All  concur. 
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KEYNOLDS  v.  THOMPSON,  t 
(Court  of  Appeals  of  Kentucky.    Dec  18, 1914.) 

1.  Gifts  ({  49»)  —  Gin  Inter  Vivos  —  Evi- 
dence. 

Kyidence  held  not  to  austaln  a  sift  inter 
▼ivoe  of  a  mortgage  note. 
_[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  g{  95-100;  Dec  Dig.  {  ii.*] 

2.  GijFTs  a  4*>-"GiiT  IMTM  Vivos"— Bvi- 

DBNCB. 

To  constitute  a  "gift  inter  vivos."  >the  do- 
nor's purpose  to  make  the  frfft  must  De  clearly 
and  satisfactorily  established,  and  must  be  com- 
pleted by  actual,  constructive,  or  symbolical 
delivery,  without  power  of  revocation,  and  must 
take  immediate  eBect ;  and  where  future  control 
of  the  property  remains  in  the  donor  until  his 
death,  there  is  no  valid  gift  (citing  4  Words  and 
Phrases,  Gift  Inter  Vivos). 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  f{  3,  17;   Dec  Dig.  {  4.*] 

3.  Gifts  (|  16»)— Gift  Inter  Vivos— Inten- 
tion. 

Intention  is  not  sufficient  to  constitute  a 
gift  inter  vivos,  but  it  must  be  carried  out  by 
conveying  the  title  and  possession  as  fully  as 
it  may  be  done  under  the  circumstances. 

[ISd.  Note.— For  other  cases,  see  Gifts,  CJent 
Dig.  i  3;  Dec  Dig.  |  16.»] 

4.  Girra  (S  49*)— Gift  Iims  Vnros  —  Bvi- 
denok. 

Where  a  note  constituted  practically  all  of 
the  estate  of  the  holder,  the  court,  in  determin- 
ing whether  he  made  a  gift  biter  vivos  thereof, 
will  be  slow  to  indulge  a  presumption  that  he 
intended  to  deprive  himself  of  practically  all 
of  his  estate,  and  that  can  only  be  done  dn  sat- 
isfactory proof. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  SS  85-100;    Dec  Dig.  {  49.*] 

5.  Trusts  (|  1*)  —  Creation— Acts  (3on8xi- 

TUTINO. 

To  create  a  valid  trust,  there  most  be  not 
merely  an  intention,  but  the  transaction  must 
be  complete,  and  this  rule  applies  to  trusts  cre- 
ated by  voluntary  dispositions,  as  distinguish- 
ed from  a  trust  arising  out  of  contract  sup- 
ported by  a  consideration. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  1;   Dec.  Dig.  }  l.»] 

6.  Trusts   (|   1*)— Creation— Acts   Consti- 

TUTINQ. 

One  possessed  of  legal  title  may  create  a 
valid  trust  thereof,  either  by  a  declaration  that 
he  holds  the  property  in  trust,  or  by  a  transfer 
of  the  legal  title  to  a  third  party  on  specified 
trusts;  but  a  mere  intention  to  convey  on  a 
trust  is  not  sufficient,  where  the  proper  steps 
are  not  taken  to  make  a  valid  transfer  to  the 
intended  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  1;   Dec  Dig.  g  1.*] 

7.  Trusts  (5  44*)  —  Establishment  —  Evi- 

DENCB— SUFPICIBNCT. 

Evidence  held  not  to  show  a  creation  by 
the  owner  of  a  mortgage  note  of  a  trust  thereof 
in  favor  of  another. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  66-68;  Dec.  Dig.  |  44.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  Francis  Reynolds  against  James 
Thompson  and  others.  From  a  judgment 
for  defendant  Thompson  against  plaintiff, 
ttie  latter  appeals.  Beversed,  with  Instmc- 
tions. 


M.  O.  Swlnford,  of  Cynthlana,  for  appel 
lant    T.  E.  King,  of  Cynthlana,  for  appellee 

MILLER,  J.  The  purpose  of  this  appeal  Is 
to  finally  determine  whether  the  appellee, 
Jam'es  Thompson,  is  the  owner  of  a  mort- 
gage note  executed  by  Dunn  for  |500,  which 
he  claims  as  a  gift  from  the  appellant,  Fran- 
cis Reynolds.  The  appellant,  Francis .  R-ey- 
nolds,  is  now  more  than  89  years  of  age.  He 
had  spent  most  of  his  life  In  Harrison  coun- 
ty, Ky. ;  but  some  time  previous  to  October, 
1907,  he  removed  to  Dayton,  Ohio,  where  he 
became  an  Inmate  .of  the  Soldiers'  Military 
Home.  R.  B.  Smith,  a  successful  merchant 
of  Harrison  county,  Ky.,  was  the  friend  and 
business  adviser  of  Reynolds.  In  the  fall 
of  1907,  Smith  undertook  to  place  at  Inter- 
est, secured  by  a  mortgage,  1500  which  Rey- 
nolds had  saved.  This  was  done  by  buying 
a  real  estate  lien  note  which  L.  M.  Dunn  had 
executed  to  J.  W.  Boyd  on  November  26, 
1907,  for  $500  and  secured  by  a  lien  upon 
Dunn's  land.  It  was  Indorsed  In  blank  by 
Boyd  and  delivered  to  Smith,  who  kept  It 
until  his  death  in  March,  1911.  On  January 
10,  1908,  Boyd  made  the  following  transfer 
upon  the  deed  book  In  which  the  Dunn  mort- 
gage was  recorded  In  the  Harrison  county 
court  clerk's  ofHce,  to  wit: 

"For  value  received  I  hereby  transfer  this 
note  to  Francis  Reynolds,  of  Nat'l  Military 
Home  of  Ohio. 

"This  the  10th  day  of  January,  1908. 

"J.  W.  Boyd. 

"Attest:    W.  R.  Carle,  Clk." 

On  December  3,  1912,  Reynolds  brought 
this  action  against  Dunn,  the  mortgagor, 
and  James  Thompson  and  Minnie  Smith,  the 
widow  and  executrix  of  R.  E.  Smith,  seeking 
to  recover  a  Judgment  for  the  $500  and  to 
enforce  the  mortgage  upon  Dunn's  land  to 
pay  the  note.  Reynolds  did  not  file  the  note 
with  his  petition,  giving  as  his  reason  for 
not  doing  so  that  he  left  It  with  R.  E.  Smith 
for  safe-keeping,  that  Smith  was  dead,  and 
upon  his  death  the  note  went  into  possession 
of  his  wife,  Minnie  Smith,  who  then  had  pos- 
session of  same  and  refused  to  deliver  it  to 
Reynolds,  claiming  that'the  defendant,  James 
Thompson,  had  some  interest  in  the  note. 
Thompson  was  called  upon  to  assert  any  in- 
terest or  ownership  he  claimed  in  the  note. 
He  answered,  alleging  that  at  the  time  the 
Dunn  note  was  bought  with  Reynolds'  mon- 
ey, in  1907,  Smith  was  Thompson's  statutory 
guardian,  and  that  in  January,  1908,  Rey- 
nolds gave  and  delivered  the  note  to  Smltii 
as  the  statutory  guardian  for  Thompson,  as 
an  absolute  gift,  that  Smith  so  received  the 
note,  and  that  Smith  and  his  wife  had  so 
held  it  ever  since. 

The  Issues  having  been  thus  made  as  to 
the  gift  of  the  note  by  Reynolds  to  Thomp- 
son in  January,  1908,  and  tried  upon  that 
issue,  the  chancellor  was  of  opinion  that  the 
evidence  established  a  gift  Inter  vivos;   but. 


•For  other  cases  ■••  nuns  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sorles  ft  Rap'r  Ind*xe< 
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If  }i9  was  mistaken  In  that  conclusion,  be 
was  nevertbeless  of  the  opinion  that  the  gift 
sboald  be  upheld  as  a  parol  voluntary  trast, 
and  In  either  of  said  events  it  was  Irrevoca- 
ble by  Reynolds.  The  chancellor  rested  his 
decision  npon  the  authority  of  Marshall's 
Adm'r  v.  Marshall,  156  Ky.  20,  160  S.  W. 
775,  51  L.  R.  A.  (N.  8.)  1208.  To  reverse  that 
Judgment,  Reynolds  appeals. 

[!]■  Reynolds'  wife  was  the  grandmother 
ot  the  appellee,  James  Thompson,  and  his 
brother,  John  Thompson.  Their  father  had 
died  when  the  boys  were  quite  young,  and 
Reynolds,  their  stepgrandfather,  had  raised 
them  from  the  time  they  were  quite  young, 
until  they  were  perhaps  14  or  15  years  old. 
Thompson  afterwards  tooli  the  name  of  Fran- 
cis as  his  own  middle  name,  and  was  there- 
after generally  known  as  his  stepgrandfa- 
ther's  namesake.  After  Reynolds'  wife  died, 
be  discontinued  housekeeping  and  went  to 
live  at  the  Soldiers'  Home,  at  Dayton,  Ohio. 
The  testimony  of  Reynolds  bears  the  usual 
marks  Incident  to  great  age,  in  that  his  ideas 
are  sometimes  disconnected  and  poorly  ex- 
pressed. He  says,  among  other  things,  that 
daring  the  summer  of  1908,  some  six  or  eight 
months  after  the  investment  was  made,  he 
went  to  the  clerk's  ofllce,  in  Harrison  county, 
where  the  clerk  read  to  him  the  note  whidi 
he  had  bought  from  Boyd,  and  that  after 
reading  it  upon  the  margin  of  the  deed  book 
he  was  satisfied  of  its  validity  and  the  reg- 
ularity of  his  purchase.  It  will  be  remember- 
ed the  assignment  upon  the  deed  book  recited 
that  It  was  a  transfer  of  "the  within  twte  to 
Francis  Reynolds."  Throughout  the  subse- 
quent transactions  relating  to  the  note,  Rey- 
nolds always  contended  that  It  was  in  the 
clerk's  ofBce,  in  Harrison  county.  He  seemed 
to  think  the  assignment  was  the  note,  and 
that  the  assignment  was  the  only  evidence  of 
Dunn's  indebtedness  to  him. 

When  R.  E.  Smith  died.  In  March,  1911, 
his  wife,  the  defendant  Minnie  Smith,  qual- 
ified as  his  executrix  and  as  guardian  of  the 
appellee,  Thompson.  She  found  among  her 
husband's  papers  a  carefully  kept  account 
of  his  trust  as  guardian  of  James  Thompson, 
In  which  he  had  charged  himself  with  $30 
interest  on  the  $500  In  November,  1908,  and 
again  with  the  same  amount  in  November, 
1000:  the  account  reciting  In  each  instance 
that  the  $30  was  "interest  on  mortgage  note 
for  year  ending  November  26,  1908,"  and 
1909,  respectively.  Upon  James  Thompson 
reaching  his  majority,  Minnie  Smith  made 
her  settlement  as  his  guardian  in  May,  1911, 
in  which  she  adopted  the  account  left  by  her 
husband;  and  although  James  Thompson  had 
then  reached  his  majority,  Minnie  Smith  kept 
possession  of  the  note,  suggesting  that  Thomp- 
son ought  not  to  have  possession  of  so  much 
money,  or  that  it  would  be  best  for  him  to 
leave  it  in  her  possession. 

Mrs.  Cavanaugh,  of  Cincinnati,  Ohio,  was 
the  niece  of  Reynolds'  wife,  and  consequent- 


ly the  kinsman  of  Thompson.  In  August, 
1912,  appellee,  James  Thompson,  who  had 
theretofore  and  for  several  years  been  liv- 
ing with  Mrs.  Cavanaugh,  in  Cincinnati,  Ohio, 
Joined  the  regular  army  and  was  thereafter 
stationed  at  Ft  Des  Moines,  Iowa.  In  the 
following  October  the  appellant,  Francis  Rey- 
nolds, left)  the  Military  Home,  at  Dayton, 
and  went  to  live  with  Mr&  Cavanaugh,  in 
Cincinnati,  where  he  has  since  remained.  By 
reason,  of  this  separation,  the  communica- 
tions between  Reynolds  and  Thompson  have 
been  principally,  if  not  entirely,  by  letter.  As 
early  as  October  20,  1908,  R.  E.  Smith  wrote 
to  Reynolds,  at  Dayton,  a  long  letter,  which, 
among  other  things,  contained  this  para- 
graph: 

"The  interest  on  the  Boyd  note  is  due  soon. 
Should  the  party  want  to  pay  interest  npon  in- 
terest, for  instance,  $30  now  due,  should  he 
keep  and  pay  upon  $530  for  next  year,  or  must 
he  pay  the  $30  now?" 

The  record  contains  no  answer  to  this  let- 
ter, but  It  Is  claimed  by  Thompson  that 
there  must  have  been  an  answer,  in  which 
Reynolds  at  least  gave  the  Interest  to  the 
boy,  since  Smith  charged  himself  as  guard- 
ian with  the  $80  interest  which  accrued  in 
November,  1908,  and  with  a  like  sum  which 
accrued  in  November,  1909.  Subsequently, 
in  a  letter  undated,  but  evidently  written 
to  Thompson  before  September  14, 1912,  Rey- 
noldst  used  this  language: 

"I  have  no  claim,  nor  there  is  none  against 
you  getting  year  money  any  time  from  that 
man,  or  any  one  else  that  owes  you,  or  me, 
Francis  Reynolds.  If  I  was  you,  I  would  make 
that  man  pay  me,  or  Mr.  Billy  Boyd,  and  you 
see  Judge  King  and  the  clerk  of  the  court,  and 
get  them  to  get  your  mortcage  to  James  Thompn 
fson  right  off:  or  Swinford,  he  is  the  mayor 
of  the  ci^.  Now,  you  see  Mr.  Swinford,  and 
don't  let  Billy  Boyd  fool  you.  Judge  King  will 
tell  you  and  get  it  for  yon.  Write  to  me  for 
any  information  and  I  will  give  it." 

Reynolds  made  his  will  on  May  16,  1008, 
in  which  he  appointed  Smith  his  executor; 
the  second  clause  thereof  reading  as  fol- 
lows: 

"2.  It  la  my  will  and  I  direct  that  my  late 
wife's  grandson,  James  Francis  Thompson,  is 
to  have  that  certain  land  note  for  $500.00,  and 
all  interest  due  or  accruing  thereon,  which  was 
executed  by  L.  M.  Dunn  and  Pearl  Dunn  to 
J.  W.  Boyd,  and  assigned  in  writhig  to  me." 

The  will  was  carefully  drawn  by  a  lawyer, 
and  properly  describes  the  note.  Thompson 
knew  of  the  existence  of  the  will  and  of 
the  disposition  of  the  note  as  therein  made, 
as  will  subsequently  appear.  On  June  IS, 
1912,  Thompson  wrote  from  Cincinnati  to 
Mrs.   Smith,  saying: 

"I  was  up  to  see  grandpa  about  that  mort- 
gage, and  he  said  it  was  all  right:  no  one  could 
bother  it.  He  said  it  was  willed  to  me  at  his 
death,  so  you  needn't  l>other  about  it.  I  guess 
we  will  let  him  keep  it  on.  I  will  tell  you  more 
about  it  when  I  come  up." 

Thompson  denies  having  written  this  let- 
ter; but  It  was  found  among  his  papers 
when  he  left  Mrs.  Cavanaugh's  to  go  to  the 
army  In  August,  1912.     It  waa  signed  by 
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Tbompson,  and  Is,  undonbtedly,  In  bis  band- 
writing.  At  this  time  Reynolds  was  living 
In  Dayton.  On  September  14, 1012,  Reynolds, 
writing  from  Dayton,  to  Thompson,  said: 

"Did  yon  get  the  recording  money'  at  home  or 
not.  It  is  $500.  If  you  didn't,  write  at  once 
and  let  me  know;  that  money  is  all  yours;  no- 
body else  will  get  it.  I  heard  you  got  all  the 
money  that  Miss  Smith  owed  yoo.  If  there  is 
anything  wrong,  write  and  let  me  know  wbUe  I 
am  alive.  I  will  sign  any  paper  that  is  re- 
quired; let  them  know  I  count  that  money  as 
yours.  I  guess  they  will  be  satisfied  to  pay  it 
to  you.  Billy  Boyd  is  bound  for  that  money 
and  mortgage." 

Reynolds  denies  that  he  wrote  said  letter, 
although  bis  name  and  address  are  signed  to 
It.  Bnt,  at  another  place  in  said  letter,  be 
uses  this  expression:  "I  am  not  able  to  write, 
but  got  a  man  from  Cincinnati  to  do  so." 
And  while  the  letter  Is  evidently  not  In  R^- 
nold's  handwriting,  it  was  undoubtedly  dic- 
tated by  him.  After  Reynolds  went  to  Cin- 
cinnati in  September,  1912,  Mrs.  Cavanaugh 
conducted  bis  correspondence  for  him ;  and 
at  Reynolds'  request  she  wrote  to  Thompson, 
wbo  answered  from  Ft  Des  Moines,  Iowa,  on 
October  16,  1012,  as  follows: 

"I  received  your  letter  and  glad  to  hear  from 
yon,  and  was  surprised  to  hear  that  grandpa 
was  there.  •  •  ♦  About  this  note,  I  didn't 
get  any  of  it  yet;  tell  Mm  that  he  will  have 
to  sign  his  name  on  the  back  of  the  mortgage 
before  it  can  be  collected;  no  one  won't  take 
it.  Dunn  would  have  paid  it  off  before  now, 
bnt  no  one  won't  take  it  unless  it  is  signed. 
When  it  is  signed  there  won't  be  any  trouble. 
King  is  the  one  that  said  it  was  no  good  unless 
it  was  signed;  he  looked  at  it  wben  I  was  in 
the  country.  King  will  write  him  about  it  and 
be  will  fix  it  up  all  right.  King  can  send  it  to 
him  to  sign,  or  grandpa  can  go  up,  either  one. 
I  think  it  is  about  time  to  do  something  with 
it.  You  know  about  what  to  do.  I  told  you 
about  it  when  I  was  there.  You  can  explain  it 
to  grandpa  all  right,  and  see  that  it  is  fixed 
all  right  this  time.  You  can  write  me  every- 
thing you  want  to  know  about  it,  and  I  will  tell 
you  all  I  know.  The  mortgage  is  in  the  Nation- 
al Bank  of  Cynthiana,  Ky.  King  can  get  it. 
Miss  Minnie  has  it  in  her  deposit  box  in  the 
bank,  so  you  can  see  ^here  it  is,  if  he  Wants  it." 

Again,  on  .November  14,  1912,  Thompson 
wrote  to  Mrs.  Cavanaugh,  as  follows: 

"Did  grandpa  fix  the  note  up  yet  or  not?  It 
looks  like  it  could  be  fixed  up  by  this  time. 
It  ain't  any  use  leaving  it  as  it  is.  If  I  had 
a  little  of  it  now,  I  could  pay  off  the  little  debts 
I  owe;  and  if  I  don't  get  it,  I  will  try  and  pay 
it  off  a  little  every  month." 

Thompson  was  indebted  to  Mrs.  Cavanaugh 
for  board.  On  November  IS,  1912,  Reynolds 
wrote  the  clerk  of  the  Harrison  county  court 
to  send  talm  a  certified  copy  of  the  Dunn 
mortgage  which  secured  the  $500  note  in  con- 
troversy. Ten  days  later,  on  November  25, 
1912,  Thompson  wrote  to  Mra  Cavanaugh, 
as  follows: 

"In  regard  to  that  note,  it  was  taken  out 
some  time  in  November;  I  just  don't  remember 
the  date  of  it.  The  man's  name  is  Lark  Dunn, 
of  Connersville,  Ky.  It  looks  funny  that  it 
can't  be  paid  without  suing  for  it;  that's  the 
wsy  of  things  that  is  half  nxed  up.  I  guess  in 
the  wind-up  I  won't  get  any  of  it  Well,  if  I 
don't,  I  have  got  two  hands;   I  can  get  more." 


Finally,  on  December  16,  1912,  Thompson 
wrote  Reynolds,  from  Iowa,  as  follows: 

"Well,  grandpa,  I  heard  that  you  had  sued 
Dunn  for  the  money  on  the  note  which  is  up  in 
the  country.  I  think  it  was  all  unnecessary  for 
doing  that  In  the  first  place,  the  man  has  nev- 
er refused  to  pay  the  note;  he  was  never  ask- 
ed to  pay  it  Yet  he  told  me  when  I  wanted 
the  money  to  notify  him,  and  he  would  pay  it; 
or  if  he  didn't  have  the  money,  he  would  bor- 
row it  and  pay  the  note  off.  He  would  have  had 
the  note  paid  off  already  if  you  had  signed  the 
note  as  I^  asked  you  to  do.  All  the  trouble  is 
that  no  one  will  take  ahold  of  the  note  until  it  is 
signed;  it  is  only  money  thrown  away  for  a 
lawyer.  King  would  have  fixed  it  up  all  right 
if  y«a  iiad  signed  the  note." 

This  closes  the  correspondence. 

Mrs.  Minnie  Smith  testified  that  she  over- 
beard  a  conversation  between  her  husband, 
R.  B.  Smith,,  and  the  appellant  Reynolds, 
regarding  the  note,  in  wlilch  Reynolds  told 
Smith  he  wanted  to  give  it  to  "Jim"  when  be 
was  21  years  old,  that  be  bad  given  the  rest 
of  the  children  more  tlian  that  that  be 
didn't  want  any  of  the  Cavanaughs  to  have 
any  more,  and  that  be  wanted  his  namesake 
to  have  that  note. 

Mrs.  Oavanangh  testified  that  she  went 
to  Dayton  to  visit  Reynolds  while  Thompson 
was  living  at  her  house  in  Cincinnati;  that 
on  the  day  before  making  the  visit  she  In- 
formed Thompson  of  her  Intended  trip  to 
see  Reynolds,  whereupon  Thompson  said: 

"When  you  go,  I  wish  you  would  ask  grand- 
pa about  that  note  in  Cynthiana.  Mrs.  Smith 
has  a  note,  and  no  one  will  buy  it  until  it  is 
signed;    and  ask  him  about  this  note." 

She  further  testified  that  Thompson  said 
the  note  was  for  $500,  and  directed  her  to 
tell  Reynolds  it  was  the  Dunn  note.  Wben 
Mrs.  Cavanaugh  went  to  Dayton  she  found 
Reynolds  in  the  hospital;  and  when  she  re- 
peated Thompson's  message  to  him,  Reynolds 
seemed  puzzled  abotit  It,  saying,  "I  don't  un- 
derstand it  at  all;"  tbat  he  didn't  know  of 
any  note  Mrs.  Smith  had  but  the  $300,  and 
Jim  had  got  that  when  be  became  of  age. 
But,  after  thinking  a  while,  Reynolds  said: 

"Could  he  mean  my  mortgage  note  that  Mr. 
Smith  got  for  me?  But  I  don't  know  how  Mr. 
Smith  could  have  gotten  my  note." 

Reynolds  finally  said  to  Mrs.  Cavanaugh 
that  wben  she  went  back  to  Cincinnati  she 
should  write  to  Mrs.  Smith  and  express  to 
her  his  sympathy  about  her  husband's  death, 
and  to  tell  her  to  have  nothing  to  do  with 
his  mortgage  note,  because  be  would  see  to 
that  In  the  fall.  Reynolds  further  told  Mrs. 
Cavanaugh  tbat  he  bad  willed  the  note  to 
Jim,  but  that  he  had  given  it  to  no  one,  and 
Mr&  Cavanaugh  understood  the  note  was  in 
the  courthouse. 

Upon  her  return  to  Cincinnati  the  next  day, 
Thompson  asked  Mrs.  Cavanaugh  if  she  had 
spoken  to  Reynolds.  She  answered  that 
she  had,  and  that  Reynolds  had  said  the  note 
was  willed  to  Thompson,  and  be  did  not  un- 
derstand how  Mrs.  Smith  got  the  note.  To 
this  Thompson  said,  "All  right" 

[2]  Are  these  tacts  sufficient  to  constitute 
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a  gift  of  the  note  from  Reynolds  to  Thomp- 
son? The  law  as  to  what  will  amount  to  a 
gift  Inter  vivos  is  well  settled.  In  20  Cyc. 
1192,  it  Is  said: 

"A  gift  inter  vivos  is  a  contract  which  takes 
place  by  the  mutual  consent  of  the  giver,  who 
divests  himself  of  the  thing  given  in  order  to 
transmit  the  title  to  it  to  the  donee  gratuitously, 
and  the  donee,  who  accepts  and  acquires  the  le- 
gal title  to  it.  It  operates,  if  at  all,  in  the 
donor's  lifetime.  Immediately  and  irrevocably, 
it  is  a  ^ift  executed;  no  further  act  of  parties, 
no  contingency  of  death  or  otherwise,  is  needed 
to  give  it  effect" 

And  again,  on  page  1193  ot  the  same  rel- 
ume, it  is  said: 

"To  constitute  a  valid  gift  inter  vivos,  the 
purpose  of  the  donor  to  make  the  gift  must  be 
clearly  end  satisfactorily  established,  and  the 
gift  must  be  complete  by  actual,- constructive,  or  \ 
symbolical  delivery,  without  power  of  revoca- 
tion." 

In  Stark  v.  KeUey,  132  Ky.  376,  382,  113 
S.  W.  498,  500,  this  court  announced  the  same 
rule,  in  the  following  language: 

"To  constitute  a  gift  inter  vivos,  the  property 
must  be  delivered  absolutely,  and  the  gift  must 
go  into  immediate  effect.  Where  future  con- 
trol over  the  property  remains  in  the  donor  un- 
til bis  death,  there  is  no  valid  gift  inter  vivos. 
20  Cyc.  1211;  14  Am.  &  Eng.  Encyc  of  Law, 
1015;  4  Words  and  Phrases,  3092.  In  Duncan 
V.  Duncan,  5  Litt.  12,  this  court  said:  'It  is 
perfectly  clear  that  ttie  court  below  was  mis- 
taken in  supposing  that  the  transaction  in  this 
case  amounted  to  a  valid  gift  inter  vivos.  To 
the  validity  of  such  a  gift  it  is  essential  that 
there  should  be  a  delivery  to  the  donee,  and  that 
the  property  or  the  thing  given  should  Immedi- 
ately pass  and  be  irrevocable  by  the  donor.' " 

It  is  insisted,  however,  for  appellee,  that 
Smith  and  his  wife,  who  held  possession  of 
this  note  ever  since  it  was  bought  with  Rey- 
nolds' money,  held  it  as  guardian  for  Thomp- 
son, and  that  this  is  shown  by  the  fact  that 
Smith  charged  himself,  as  guardian,  with 
the  interest  on  the  note  for  the  two  years 
1908  and  1909.  But  Smith  did  not  charge 
himself  with  the  note  in  the  account  which 
he  left  of  his  trust  as  guardian;  he  charg- 
ed himself  with  the  interest  only.  Further- 
more, his  letter  of  October  20,  1908,  to  Bey- 
nolds,  inquiring  about  the  coUectiOb  of 
the  interest,  clearly  and  fully  recognized 
Reynolds'  ownership  of  the  note;  and  when 
we  recall  that  the  petition  rests  plalntififs 
case  upon  a  gift  made  in  January,  1908,  near- 
ly nine  months  before  the  letter  was  written, 
it  is  clear  that  the  gift  or  trust  must  have 
been  made,  If  at  all,  after  October  20,  1908. 

The  petition  claims  the  gift  was  made 
to  Thompson  when  Boyd  made  the  assign- 
ment upon  the  deed  book  in  January,  1908; 
that  the  assignment  and  delivery  of  the  note 
to  Smith  constituted  the  gift  But  this  con- 
tention rests  upon  the  untenable  proposition 
that  Smith  thereafter  held  the  note  as  guard- 
ian for  Thompson.  Smith's  subsequent  let- 
ter of  October  20.  1908,  clearly  shows  that 
he  then  held  the  note  as  the  agent  of  Rey- 
nolds, and  not  as  the  guardian  of  Thompson. 
The  burden  is  upon  Thompson  to  show  that 
the  capacity  in  which  Smith  held  the  note 


was  changed;  and  this  he  has  wholly  fail- 
ed to  da  Considering  all  the  testimony.  It 
is  apparent  that,  although  Reynolds  upon 
more  than  one  occasion  used  loose  language 
that  might  be  construed  to  show  an  inten- 
tion to  make  gift  of  the  note  to  Thompson, 
it  Is  plain  he  was  always  carefol  to  retain 
the  legal  title  to  the  note,  and  never  changed 
the  character  of  Smith's  possession.  He 
never  actually  parted  with  it;  he  only  talk- 
ed about  doing  so. 

[3]  Intention  is  not  sufficient  to  constitute 
a  gift  Inter  yItos;  It  must  be  carried  out  by 
conveying  the  title  and  possession  as  fully 
as  It  may  be  done  under  the  circumstances. 
Dick  V.  Harris'  Ex'r,  145  Ky.  739,  141  S.  W, 
56.  The  fact  that  the  note  always  remained 
In  the  possession  of  Smith,  who  certainly  was 
acting  in  1908  as  the  agent  of  Reynolds,  and 
fully  recognized  his  title  and  ownership  to 
the  note  upon  the  only  occasion  he  siwke  of 
it,  leaves  the  burden  upon  Thompson  to  show 
that  the  character  of  Smith's  holding  was 
changed  from  that  of  the  agent  of  Reynolds 
to  that  of  guardian  of  Thompson.  This  has 
not  been  done.  On  the  contrary,  treating 
Smith's  charge  of  the  interest  to  himself  as 
guardian  as  competent  for  the  purpose  of  the 
argument.  It  in  no  way  questions  Reynolds' 
ownership  of  the  note.  It  was  a  most  natur- 
al thing  for  Reynolds  to  retain  the  note  and 
give  the  interest  to  Thompson  as  it  accrued. 
In  his  will  Reynolds  speaks  of  the  interest 
that  bad  theretofore  accrued,  and  gives  It, 
together  with  the  note,  to  Thompson,  to  take 
effect  upon  the  death  of  Reynolds. 

[4]  Furthermore,  in  view  of  the  fact  that 
this  $500  note  constituted  practically  all  of 
Reynolds'  estate,  the  court  will  be  slow  to 
Indulge  a  presumption  that  he  intended  to 
deprive  himself  of  practically  all  of  his  es- 
tate in  his  old  age.  That  will  only  be  done 
upon  satisfactory  proof. 

[I]  If  we  should  go. beyond  the  scope  of 
the  petition,  and  consider  whether  the  proof 
Is  sufficient  to  constitute  a  volnntary  disposi- 
tion of  the  note  in  trust  for  Thompson,  we 
are  met  by  the  same  rule  which  requires 
the  trust  to  be  effectually  created,  and  that 
a  mere  intention,  which  has  not  been  car- 
ried out,  wiU  not  be  sufficient.  The  rule  ta 
stated  as  follows  in  Blspham's  Equity,  {  66 : 

"It  has  been  said  that  in  order  to  create  a 
valid  trust  there  must  not  be  merely  an  in- 
choate intention,  but  that  the  transaction  must 
be  complete.  This  rule,  it  must  be  remember- 
ed, applies  more  particularly  to  trusts  which 
are  created  by  voluntary  dispositions,  and  which 
may  be  conveniently  considered  in  this  place. 
For  a  trust  may  arise  either  out  of  a  contract 
or  out  of  a  gift,  and  the  distinction  which  it  ia 
desirable  to  remember  is  this,  via. :  That  in 
trusts  which  grow  out  of  contracts,  and  which 
are  therefore  based  upon  a  consideration,  it  is 
not  necessary  that  the  intention  should  have 
proceeded  to  the  same  extent  as  is  required  in 
trusts  which  are  purely  voluntary.  And  this 
is  only  an  application  of  the  rule  which  ex- 
ists at  common  law  in  reference  to  the  distinc- 
tion between  contracts  and  gifts,  as  the  for- 
mer rest  in  fieri,  whereas  a  gift  can  only  be 
effectual  after   the  Intention  to   make  it    has 
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been  followed  by  actual  delivery  of  posaession 
or  some  equivalent  act  'A  true  and  prop- 
er gift  or  ^ant  is  always  accompanied  with 
delivery  of  possession,  and  takes  effect  imme- 
diately. *  ,  *  But  if  a  gift  does  not  take 
effect  by  delivery  of  immediate  possession,  it 
is  not  then  properly  a  gift,  but  a  contract.' 
The  common-law  rule,  therefore,  in  reference  to 
the  transfer  of  legal  titles,  has  been  followed 
in  equity  as  to  the  creation  of  equitable  es- 
tates ;  and  trusts  which  are  purely  voluntary — 
that  is,  those  which  do  not  depend  upon  or  grow 
out  of  a  consideration — must,  to  be  effectually 
created,  be  accompanied  by  the  delivery  of  the 
subject  of  the  trust,  or  by  some  act  so  strong- 
ly indicative  of  the  donor's  intention  as  to  be 
tantamount  to  such  delivery.  An  imperfect 
conveyance,  which  is  also  merely  voluntary,  will 
not  be  aided  or  enforced  in  equity." 

[6]  And  again,  in  section  67  of  tbe  same 
work,  the  author  gives  the  general  result 
of  t]ie  authorities  as  follows: 

"When  a  settlor  la  possessed  of  the  legal  ti- 
tle to  the  subject-matter  of  the  settlement,  he 
may  create  a  valid  trust  thereof,  either  by  a 
declaration  that  be  holds  the  property  in  trust, 
or  by  a  transfer  of  the  legal  title  to  the  proi>erty 
to  a  third  party~upon  certain  trusts.  In  other 
words,  he  may  constitute  either  himself  or  an- 
other person  the  trustee.  If  he  makes  himself 
the  trustee,  no  transfer  of  the  subject-matter 
ia  "necessary.  If  be  makes  a  third  party  trustee, 
he  must  transfer  to  him  the  subject  of  the  trust 
in  such  a  mode  as  will  be  effectual  to  pas»  the 
legal  title.  But  if  there  is  a  mere  intention  to 
convey  the  property  ui>on  trusts,  this  will  not 
be  sufficient  if  the  proper  steps  are  not  taken 
for  the  purpose  of  making  a  valid  transfer  of 
the  legal  title  to  the  intended  trustee.  Such 
was  the  case  of  Milroy  v.  Lord,  4  De  G.,  F.  & 
J.  264,  where  a  .deed  of  assignment  of  stock; 
unaccompanied,  however,  by  a  transfer  of  the 
atook,  was  held  ineffectual  to  create  a  trust 
•  •  •  It  may  be  observed  that  according  to 
aome  English  authorities,  an  assignment  which 
ia  ineffectual  to  pass  the  legal  title  may  yet  take 
effect  as  a  declaration  of  trust;  so  that  the  re- 
sult of  the  abortive  attempt  of  the  assignor  to 
convey  the  legal  title  would  be,  under  those  au- 
thorities, to  constitute  him  a  trustee  of  that 
title  for  the  party  designed  to  be  benefited.  But 
these  decisions  have  not  been  approved  in  later 
cases,  and  the  true  doctrine  would  seem  to  be 
laid  down  in  Milroy  v.  Lord,  as  stated  above." 

[7]  Applying  this  rule  to  the  facts  of  this 
case,  we  are  of  opinion  the  chancellor  erred 
in  sustaining  Thompson's  claim  to  the  note 
Marshall  v.  Marshall,  supra,  relied  upon  by 
appellee,  Is  not  inconsistent  with  the  rule 
above  announced.  ,  In  that  case  the  gift  was 
completed  by  an  Indorsement  and  delivery 
of  the  note. 

ORie  judgment  la  reversed,  with  instruc- 
tions to  enter  a  judgment  recognizing  Rey- 
nolds' ownership  of  the  note,  and  for  all 
further  necessary  orders. 


IjOUISVILLB  &  N.  R.  CO.  v.  SHOEMAKE'S 
ADM'B. 

(Court  of  Appeals  of  Kentucky.     Dec.  18, 
1914.) 

1.  Railboads   (I    400*)— Speed    or   Teain— 

QVESTIOH    FOB    JUBT. 

Though  those  testifying,  in  an  action  for  in- 
jury to  a  person  on  the  track,  to  the  speed  of 
the  train  as  being  several  miles  an  hour  less 


than  permitted  by  ordinances  were  the  train- 
men, while  those  testifying  to  a  rate  greatly 
in  excess  of  the  speed  limit  were  bystanders,  un- 
familiar with  questions  of  speed,  the  issue  Is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1365-1381 ;  Dec  Dig.  {  400.*] 

2.  Rauaoads  (§  400*)— INJUBT  TO  Pebson  on 
Tback— Negligence— Questions  fob  Jtjbt. 

There  being  evidence  that  the  train  which 
struck  deceased,  he  not  having  got  off  the  track 
far  enough  to  dear  the  engine,  was  running  on 
a  street  constantly  used  by  pedestrians,  at  an 
unreasonable  speed,  on  a  dark  rainy  night  and 
that  the  whistle  was  not  sounded  after  deceased 
was  discovered  on  the  track,  the  question  of 
negligence,  as  well  as  of  contributory  hegU- 
gence,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1365-1381;  Dec.  Dig.  {  400.*] 

3.  Tbial  (j  253*)— iNSTBfocnoNs— BiOHTs  or 
Pabties. 

There  being  evidence  in  support  of  de- 
fendant's defense  of  contributory  negligence,  an 
instruction  thereon  should,  at  its  request  have 
been  given ;  it  being  the  court's  duty  to  submit 
the  respective  theories  of  both  parties,  if  sus- 
tained by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  613-623;   Dec.  Dig.  |  253.*] 

4.  Tbiai.    (I    244*)— Instbuctions— SrafflDfi- 
OAixT  Caixino  Attention  to  Facts. 

The  clause  of  an  instruction  as  to  measure 
of  damages  for  negligent  killing,  "In  arriving 
at  this  the  jury  may  take  into  consideration 
the  age  of  decedent  and  the  probable  duration 
of  his  life,"  is  objectionable  as  specifically  call- 
ing attention  to  specific  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  577-581;   Dec.  Dig.  I  244.*] 

5.  Evidence  (J  474%*)  —  Opinion  Etidbnce 
—Dedication— STitEETs. 

Dedication  of  a  public  street  cannot  be 
shown  by  opinion  of  an  individual  that  citizens 
of  the  town  had  a  right  to  use  it 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2220-2233;   Dec.  Dig.  I  474%.*] 

6.  Railboads  (§  397*)— Accident  on  Tback 
—Negligence— Evidence— Headlights. 

Railroads  being  required  to  keep  a  head- 
light on  an  engine  at  night,  testimony  that  a 
person  was  likely  to  be  blinded  by  meeting  a 
train,  with  a  large  headlight,  at  night,  is  im- 
proper as-  putting  the  company  in  a  position 
of  being  guilty  of  negligence  for  doing  what  it 
was  required  to  do. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1344-1355 ;    Dec.  Dig.  J  397.*] 

7.  Railboads  (|  397*)— Accident  on  Tbacr 
— Negligence— Evidence. 

The  striking  by  a  train,  running  on  K. 
street,  of  a  person  on  the  track  having  been  east 
of  P.  street,  on  a  track  straight  for  four  blocks, 
evidence  that  K.  street  was  not  straight  west 
of  P.  street  was  irrelevant. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1344-1355;  Dec.  Dig.  {  397.*] 

Appeal  from  Clrc^t  Court,  Henry  County. 

Action  by  Allie  Shoemake's  Administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed   and   remanded. 

Moody  4  Barbour,  of  New  Castle,  and  Ben- 
jamin D.  Warfield,  of  Louisville,  for  appel- 
lant. H.  K.  Bourne,  of  New  Castle,  for  ap- 
pellee. 
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MILLER,  X  AlUe  Shoemake  was  struck 
and  killed  by  appellant's  train,  on  Knapp 
street.  In  Louisville,  Ky.,  on  January  13, 
1913 ;  and,  bis  administrator  iiaving  recover- 
ed a  verdict  and  Judgment  for  $4,000,  the 
company  appeals. 

Shoemake  worked  In  appellant's  shops  In 
South  Louisville,  and  lived  on  Chester  ave- 
nue, between  Oak  and  Burnett  streets,  in 
Louisville.  At  the  end  of  bis  day's  work  on 
January  13th,  Shoemake,  with  his  compan- 
ions Tingle  and  Gapito,  started  home  from 
the  shops.  The  night  was  dark,  and  a  dria- 
zling  rain  was  falling.  They  walked  togeth- 
er until  they  reached  the  point  where  Pres- 
ton street  crosses  appellant's  railroad  track 
at  Knapp  street  Knapp  street  extends  east- 
wardly  in  a  straight  line  from  Preston  street 
to  Shelby  street,  a  distance  of  four  blocks. 
It  is  occupied  entirely  by  the  double  track  of 
appellant,  known  in  the  record  as  the  north 
track  and  the  south  track,  respectively. 
When  Shoemake  and  his  companions  reach- 
ed the  crossing  at  Preston  street,  Tingle  and 
Gapito  separated  from  Shoemake,  going  in 
Preston  street  toward  their  homes,  while 
Shoemake  started  home  alone,  walking  east- 
wardly  up  Knapp  street  and  upon  the  north 
track.  Kusee,  a  stranger  to  Shoemake,  was 
walking  behind  him ;  and,  after  they  had 
gone  about  200  feet  east  of  Preston  street, 
Kusee  saw  appellant's  west-bound  passenger 
train  at  Shelby  street,  coming  towards  them, 
and  directly  in  front  of  them. 

Kusee  testified  as  follows: 

"Now,  Mr.  Kusee,  while  you  were  walking 
along  there,  please  state  to  the  jury  whether 
or  not  you  saw  a  passenger  train  coming.  A. 
Yea,  sir;  I  saw  a  passenger  train  up  there 
near  Shelby  street,  and  it  was  ringing  the  bell 
and  blowinz  the  whistle  at  the  same  time  when 
they  seen  the  young  man  what  I  was  in  behind 
of;  and  I  said,  'Look  out  there,  pard,  there 
comes  the  6  o'clock  passenger  train.*^  Q.  What 
did  you  do?  A.  I  got  off  of  the  track  with 
him.  Q.  Now,  when  you  got  off  of  the  track, 
did  he  get  off  of  the  track?  A.  Yes,  sir.  Q. 
Did  yon  get  o£f  of  the  track  next  to  the  freight 
train?  A.  In  between  the  two  tracks.  I  hol- 
lered at  this  young  man;  I  said,  'Look  out 
there,  pard,  here  comes  the  6  o'clock  passenger 
train.'  Q.  Then  you  got  in  between  the  two 
tracks?  A.  Yes,  sir.  Q.  Did  you  or  not 
walk  some  distance  between  the  two  tracks? 
A.  Yes,  sir.  Q.  State  to  the  jury  whether  or 
not  at  about  that  time  there  was  any  signal 
given  by  the  passenger  train?  A.  Yes,  sir; 
the  bell  was  ringing  and  the  whistle  was  blow- 
ing at  the  same  time  as  I  was  hollering  at  this 
here  young  man;  at  same  time  I  hollered  he 
was  struck  by  the  passenger  train,  and  then  it 
knocked  me  down  by  it.  Q.  The  engine  struck 
him?  A.  Yes,  sir.  Q.  And  knocked  him  down? 
A.  Yes,  sir.  Q.  And  threw  the  body  back 
against  you?  A.  Yes,  sir.  Q.  Both  fell  be- 
tween the  tracks?  A.  Yes,  sir.  Q.  Where  did 
the  engine  strike  him,  if  yon  know?  A.  On 
the  left  side  of  the  temple.' 

At  the  time  Shoemake  was  struck  by  the 
west-bound  passenger  train,  a  freight  train 
was  passing  the  same  point,  going  eastwardly 
upon  the  south  track. 

The  distance  between  the  Inside  rails  of 
the  north  and  south  tracks  was  8  feet  8 


Inches,  while  the  distance  between  the  pass- 
ing cars  upon  said  two  tracks  was  about  3 
feet  9  inches. 

Kusee  was  the  only  eyewitness  to  the  acci- 
dent, unless  Martin  be  so  treated.  Martin 
was  walking  out  Preston  street,  and,  when  he 
reached  the  railroad  crossing  at  Knapp 
street,  he  found  the  guards  down  and  the 
freight  train  going  east  on  the  south  track. 
While  waiting  for  the  freight  train  to  pass, 
he  saw  the  passenger  train  coming  from  the 
east,  and  said  that,  as  he  looked  at  the 
passenger  train,  "there  was  F'^mething  seem- 
ed to  flash  up,  in  the  glare  on  the  headlight, 
like;  seemed  like  a  man  either  Jumped  or 
was  knocked  oS."  He  says  the  train  did  not 
wtiistle,  and  that  it  passed  on  westwardly  to 
the  Tenth  Street  station. 

The  train  did  not  stop  after  it  struck  Shoe- 
make,  for  the  reason,  given  by  Speaker,  the 
engineer,  that  he  did  not  know  the  engine 
had  bit  anybody,  and  did  not  learn  that 
Shoemake  had  been  struck  until  after  he 
had  ended  his  trip  at  the  roundhouse,  about 
20  minutes  later.  Speaker,  the  engineer,  tes- 
tified that  he  saw  a  man  on  the  track  walk- 
ing towards  the  engine,  and  between  the  rails 
of  the  north-bound  track,  about  180  or  200 
feet  in  front  of  the  engine.  Speaker  says  he 
blew  his  whistle  and  gave  the  alarm  with 
several  successions  of  loud,  short  blasts  of 
the  whistle,  and  reduced  the  speed  of  the 
train  from  eight  to  about  six  miles  an  hour; 
and  that  the  man  then  stepped  right  off  the 
track  onto  the  space  between  the  two  main 
tracks.  Evidently  Shoemake  was  stmck  on 
the  side  of  the  head  by  the  pilot  beam  of  the 
passenger  train,  although  Speaker  thought  he 
had  fully  cleared  the  track. 

The  engineer  and  the  condnctor  of  the  pas- 
senger train  say  the  automatic  bell  upon 
the  engine  was  ringing  and  had  been  ringing 
ever  since  the  train  had  passed  St  Matthews, 
or  Crescent  Hill,  points  from  four  to  six 
miles  east  of  Preston  street;  and  while  there 
Is  uncontradicted  evidence,  from  many  wit- 
nesses, that  the  bell  was  rin^g,  several 
witnesses,  wlw  were  standing  near  the  rail- 
road crossing  at  Preston  street,  have  testified 
either  that  the  whistle  was  not  sounded  or 
that  they  did  not  hear  it 

The  train  was  <m  time;  the  headlight  of 
the  engine  was  In  prime  order;  and,  al- 
though the  engineer  and  the  conductor  say 
the  passenger  train  was  running  at  a  speed 
of  from  6  to  8  miles  an  hour,  several  of  the 
bystanding  witnesses  said  the  train  was  run- 
ning from  18  to  30  miles  an  hour. 

Appellant  relies  upon  three  grounds  fOr  a 
reversal:  (1)  That  its  motion  for  a  peremp- 
tory instruction  should  have  been  sustained 
because  the  plaintiff's  evidence  was  Insuffi- 
cient to  authorize  a  submission  of  the  case  to 
the  Jury;  (2)  that  the  court  erred  In  ad- 
mitting incompetent  evidence  offered  by  the 
plaintiff  and  in  rejecting  competent  evidence 
offered  by  the  defendant;   and  (S)  that  the 
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coart  erred  In  giving  instmctlons  2  and  3 
on  plaintiff's  motion,  and  In  refusing  to 
give  Instmctlon  B  asked  by  appellant. 

[1,  2]  In  snpport  of  the  contention  that  the 
appellant's  motion  for  a  peremptory  Instruc- 
tion should  have  been  sustained,  It  is  urged 
with  a  good  deal  of  force  that  the  proof  con- 
rluslrely  shows  that  Shoemake  knew  of  the 
approadi  of  the  passenger  train,  and  stepped 
from  the  track  to  a  point  between  the  norti. 
and  s'outh  tracks,  where  he  was  struck  be- 
cause he  had  carelessly  failed  to  step  far 
enough  from  the  track  to  be  In  a  place  of 
safety.  It  mnst  be  admitted  that  the  testi- 
mony of  Knsee  strongly  tends  to  support 
this  contention.  The  only  evidence  tending 
to  contradict  it  is  that  of  Martin,  who  was 
standing  at  Preston  street,  200  feet  away, 
and  the  testimony  of  several  other  witnesses 
who  say  the  engineer  failed  to  sound  the 
whistle  after  he  saw  Shoemake  upon  the 
track,  thus  showing  negligence  upon  the  part 
of  the  engineer. 

The  proof  shows  that  Knapp  street,  which 
was  entirely  occupied  by  the  railroad  track, 
was  a  dedicated  street  of  the  dty;  and,  if 
there  should  be  any  doubt  of  that  fftct.  It 
la  clearly  made  to  appear  that  it  was  used  by 
such  a  large  number  of  pedestralns  as  to  put 
the  appellant  upon  notice  that  a  lookout  duty 
was  necessary  to  prevent  injury  to  trespass- 
ers niion  the  track. 

It  is  argued,  with  great  force,  that  since  a 
city  ordinance  prohibited  passenger  trains 
from  mnning  within  the  city  limits  at  a 
greater  speed  than  12  mUes  an  hour,  and  the 
engineer,  conductor,  and  fireman  say  the 
train  was  running  from  6  to  8  miles  an 
hour,  little  or  no  credence  should  be  given 
to  the  evidence  of  bystanders,  who,  being 
unfamiliar  with  questions  of  speed,  say  the 
train  was  mnning  from  18  to  30  miles  an 
hour.  This  is  a  very  plausible  argoment,  and 
to  reasonable  men  It  would  seem,  perhaps, 
conclusive;  but  that  was  a  question  peculiar- 
ly for  the  Jury. 

There  being  evidence  that  the  train  was 
running  at  an  unreasonable  speed,  upon  a 
dark,  drizzly  night,  over  a  public  street  that 
was  constantly  used  by  pedestrians,  and  that 
the  engineer  failed  to  sound  his  whistle 
after  he  had  discovered  Shoemake  upon  the 
track,  the  determination  of  the  question  of  ap- 
pellant's negligence  and  of  Shoemake's  con 
tributory  negligence  was  for  the  Jury. 

[3]  The  first  instmctlon  properly  defined 
ordinary  care  and  negligence. 

The  second  and  third  instructions  read  as 
follows: 

"No.  2.  The  court  instracts  the  Jury  that  it 
was  the  doty  of  the  defendant,  its  agents  and 
employes  operating  Us  trains,  at  the  time  when 
plaintiETa  intestate  was  killed,  to  keep  a  look- 
out for  the  presence  of  persons  using  its  tracks 
as  a  foot  passway  and  to  operate  the  engine  and 
train  of  cars  at  a  reasonable  rate  of  speed  and 
give  reasonably  snfficient  warning  of  its  ap- 
proach, to  avoid  injoring  tbem ;  and  if  the 
jury  believe  from  the  evidence  that  the  de- 
fradant's  agents  and  employte,  in  charge  of 
in  S.W,-2B 


its  train  at  the  time  and  place  when  plaintiff's 
Intestate  was  killed,  negligently  failed  to  op- 
erate its  engine  at  a  reasonable  rate  of  speed 
and  keep  a  lookout  for  persons  using  the  track 
and  to  give  reasonably  sufficient  warning  of 
its  approach,  and  by  reason  of  the  negligent 
failure  of  defendant's  agents  and  employes  in 
charge  of  its  train  to  perform  these  duties,  and 
plaintiff's  intestate,  while  using  the  track  at 
said  point  and  exercising  ordinary  care  for  his 
own  safety,  was  struck  by  its  engine  and  killed, 
the  law  is 'for  the  plaintiff,  and  Uie  Jury  should 
so  find." 

"No.  3.  If  the  Jury  find  for  the  plaintiff,  they 
should  award  sacb  a  sum  in  damages  as  they 
believe  from  the  evidence  will  reasonably  com- 
pensate the  estate  of  the  decedent,  Allie  Shoe- 
make,  for  the  destruction  of  bis  power  to  earn 
money,  not  to  exceed  $15,000.  In  arriving  at 
this  the  jury  may  take  into  consideration  the 
age  of  decedent  and  the  probable  duration  of 
h&  Ufe." 

The  objection  to  the  second  instruction  Is 
that  it  fails  to  present  appellant's  defense 
that  Shoemake  knew  of  the  approach  of  the 
train,  and  negligently  failed  to  get  sufficient- 
ly far  from  the  track  to  escape  from 
being  struck  by  the  engine.  That  was  ap- 
pellant's principal  defense;  and,  to  present 
that  defense,  appellant  offered,  but  the  court 
refused  to  give,  instruction  B,  which  reads 
as  follows: 

"(B)  The  court  instructs  the  Jury  that,  If 
plaintiff's  intestate,  Allie  Shoemake,  had  knowl- 
edge or  warning  of  the  approach  of  the  train 
in  time  to  get  into  a  position  of  safety,  then 
it  was  not  negligence  on  the  part  ^f  defend- 
ant's agents  or  servants  in  charge  of  said  train 
to  fail  to  give  warning  of  its  approach,  if  they 
did  so  fail  to  give  such  warning." 

It  is  the  duty  of  the  court  to  submit  to  the 
jury  the  respective  theories  of  both  the  plain- 
tiff and  the  defendant,  provided  they  are 
sustained  by  any  evidence,  as  was  the  case 
here.  It  did  give  the  appellee's  theory  in  the 
second  Instruction,  but,  in  refusing  instruc- 
tion B,  it  wholly  failed  to  present  appellant's 
theory  of  the  case.  In  this  we  think  the 
court  erred  to  the  substantial  prejudice  of 
the  appellant. 

In  L.  &  N.  B.  R.  Co.  v.  King's  Adm'r,  131 
Ky.  347,  115  8.  W.  196,  we  said: 

"It  has  long  been  the  settled  rule  that  both 
the  plaintiff  and  the  defendant  have  the  right 
to  have  their  side  of  the  case  properly  present- 
ed to  the  jury.  The  instructions  given  by  the 
court  in  this  instance  did  not  comply  with  this 
requirement.  The  facts  constituting  the  de- 
fendant's negligence  were  properly  embraced 
in  the  instructions  of  the  court,  but  the  facts 
constituting  contributory  negligence  on  the  part 
of  the  plaintiff's  intestate  (and  therefore  the 
defendant's  main  defense)  were  not  presented 
to  the  jury  in  a  dear,  concise,  and  specific 
manner.  While  the  instruction  offered  by  de- 
fendant was  not  technically  correct,  in  that  it 
did  not  require  the  jury  to  believe  that  plain- 
tiff's intestate  saw  the  red  signal,  or  by  the 
exercise  of  ordinary  care  could  have  seen  it 
in  time  to  have  stopped  the  train,  yet  it  waa 
the  duty  of  the  court,  when  such  instruction 
was  offered,  to  prepare  and  give  a  proper  in- 
struction on  that  point  I.  &  N.  R.  R.  Co.  v. 
Harrod,  115  Ky.  877,  75  S.  W.  233  [25  Ky. 
Law  Rep.  250].  The  failure  of  the  court  to 
do  this  u  reversible  error." 

See,  also,  L.  &  N.  B.  B.  Co.  v.  Cmtcher, 
135  Ky.  881,  122  S.  W.  191;   West  Kentucky 
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Coal  Ca  T.  Davis,  138  Ky.  «67,  128  S.  W. 
1074 ;  JelUco  Coal  Minlbg  Co.  v.  Lee,  151  Ky. 
63,  151  S.  W.  26. 

Dpon  another  trial,  if  the  proof  be  sub- 
stantially the  same,  the  court  will,  In  lieu 
of  the  second  Instruction  and  Instruction  B 
asked  by  appellant,  give  the  following  In- 
struction: 

"No.  2.  The  court  instructs  the  jar;  that  it 
was  the  duty  of  the  a^^entB  and  employes  of 
the  defendant,  in  operating  the  passenger  train 
at  the  time  Allle  Shoemake  was  killed,  to  keep 
a  lookout  for  Use  presence  of  persons  using 
its  tracks  as  a  foot  passway,  and  to  run  its 
train  at  a  reasonable  rate  of  speed,  and  to  give 
reasonable  warning  of  its  approach  to  avoid 
injuring  them;  and  if  the  jury  believe  from  the 
evidence  that  said  Shoemake  was  walking  upon 
the  north  track  of  defendant,  and  that  the  de* 
feodant's  agents  and  employes,  in  charge  of  its 
train  at  the  time  and  place  when  said  Shoe- 
make  was  killed,  negligently  failed  to  give  him 
reasonable  warning  of  the  approach  of  the 
train  by  ringing  its  bell  or  sounding  its  whis- 
tle in  time  for  him  to  get  off  the  track  before 
tt>e  train  struck  him,  and  he  did  not  know  of 
tbe  approach  of  the  train  in  time  for  him  to  get 
out  of  its  way  before  it  struck  him,  then  tbe 
law  is  for  the  plaintiff,  and  the  jury  should 
BO  find.  But  if  tbe  jury  shall  believe  frobi  tbe 
evidence  that  Shoemake  knew  of  tile  approach 
of  the  train  in  time  to  get  out  of  its  way  by 
the  exercise  of  ordinary  care,  and  undertook 
to  do  so,  but  failed  to  get  far  enough  from  the 
track,  and  by  reason  of  this  was  struck  and 
killed,  tbe  law  is  for  the  defendant,  and  the 
jury  should  so  find." 

[4]  It  is  further  contended  that  the  last 
clause  of  tbe  third  Instruction,  which  author- 
ized the  Jury  to  take  into  consideration  the 
age  of  the  decedent  and  the  probable  dura- 
tion of  his  life,  was  erroneous  because  It  spe- 
cifically called  the  jury's  attention  to  certain 
facts.  In  this  respect  the  third  instruction 
was  objectionable,  although  not  sufiJclently 
prejudicial  of  Itself  to  Justify  a  reversal.  It 
will  be  omitted  from  the  instruction,  upon 
another  trial. 

Instruction  No.  4,  asked  by  plaintiff,  was 
properly  refused,  and  instructions  A  and  C, 
asked  by  defendant,  properly  given. 

[{-7]  The  court  Improperly  permitted  the 
witness  Harstein  to  say  that  the  citizens  of 
Louisville  had  a  right  to  use  Knapp  street; 
that  a  person  was  likely  to  be  blinded  by  meet- 
ing a  train,  with  a  large  headlight,  at  night ; 
and  further  that  the  railroad  track  west  of 
Preston  street  curves  northwardly  In  going 
into  the  depot  at  Tenth  and  Broadway.  This 
testimony  was  all  Incompetent  The  dedi- 
cation of  a  public  street  cannot  be  shown  by 
the  opinion  of  an  individual  that  the  citizens 
of  the  town  had  a  right  to  use  the  street 
Furthermore,  railroad  companies  are  required 
to  keep  a  headlight  upon  their  engines  at 
night  and  It  would  be  negligence  If  they 
failed  to  so  equip  their  engines.  By  the  ad- 
mission of  tbe  testimony  In  question,  the  ap- 
pellant was  put  in  the  position  of  being  guilty 
of  negligence  In  case  It  either  provided  or 
tailed  to  provide  Its  engine  with  an  adequate 
headlight 


Finally,  the  accident  taaving  occurred  east 
of  Prest(»i  street  upon  a  track  that  was 
straight  for  fully  four  blocks,  the  fact  that 
Knapp  street  was  not  straight  west  of  Pres- 
ton street  had  nothing  to  do  with  the  case. 
Upon  another  trial  this  testimony  will  t>e 
excluded. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  tbe  cause  remanded  for  further 
proceedings. 


CUMBERLAND     TELEPHONE     &     TELE- 
GRAPH CO.  V.  LAIRD. 
(Court  of  Appeals  of  Kedtucky.    Dec.  18, 1914.) 

1.  Teleokaphs  and  Telkfhonkb  (J  20*) — Ac- 
tions FOB  INJTJBIKS— BVIDENCB— JuaT  QUES- 
TION. 

In  an  action  by  a  brakeman  hurt  when 
caught  on  a  telephone  wire  running  over  the  rail- 
road track,  tbe  question  of  whether  tbe  defend- 
ant owned  and  controlled  the  wire  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  13;  Dec  Dig.  { 
20.»] 

2.  Tblegbapsb  and  Tex.efhone%  ({  20*) — ^Ac- 
tions—Evidence. 

Where  a  brakeman  was  caught  on  a  sagging 
telephone  wire  extending  over  a  railroad  track 
and  the  question  involved  was  whether  the  de- 
fendant owned  and  controlled  the  line,  evidence 
that  after  the  accident  defendant's  servants  re- 
paired the  wire  is  admissible,  when  restricted 
solely  to  the  question  of  ownership. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  13 ;  Dec.  Dig.  { 
20.*] 

3.  Damages  (i  132*)— Awabd— PEssonAi,  In- 

JUBIES. 

An  award  of  $5,000  in  favor  of  plaintiff, 
who  suffered  injuries  to  his  foot,  necessitating 
the  wearing  of  a  shoe  of  special  design,  as  well 
as  injuries  to  his  kidneys,  was  not  excessive, 
though  he  was  confined  to  his  bed  only  16  days, 
where  as  a  result  of  the  injuries  he  lost  weight 
and  wa^  afflicted  with  persistent  and  painful 
headaches. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385,  306 ;   Dec.  Dig.  §  132.*] 

4.  Appeal  and  Eebob  (|  1043*)— Review— 
Habuless  Ebbob. 

Tbe  denial  of  a  continuance  to  procure  med- 
ical testimony  in  a  personal  injury  action  was 
not  prejudicial  where  four  other  experts  testified 
for  defendant  and  one  of  them  was  the  first  phy- 
sician who  saw  plaintiff  after  the  injury. 

[Ed.  Note. — For  other  cases,^  see  Appeal  and 
Error.  Cent  Dig.  |S  4115-4121;  Dec.  Dig.  i 
1043.*] 

5.  Continoance  (g  26*)— Right  to. 

Where  defendant  did  not  file  its  answer  un- 
til a  few  days  before  trial,  and  made  no  effort 
to  take  plaintiff's  deposition  as  if  under  cross- 
examination,  as  provided  by  Civ.  Code  Prac.  g 
606,  subsec.  8,  until  tbe  Saturday  before  the 
convening  of  court  the  following  Monday,  and 
then  was  unable  to  secure  service  uj^n  plaintiff 
because  he  was  running  as  a  brakeman,  defend- 
ant is  not  entitled  to  a  continuance ;  plaintiff's 
testimony  not   taking  defendant  by  surprise. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  gg  74-03;   Dec.  Dig.  §  26.*] 

Appeal  from  Circuit  Court  Nelson  County. 

Action  by  B.  C.  Laird  against  the  Cumber- 

lapd  Telephone  &  Telegraph  Company.   From 
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a  Judgment  for  plaintiff,  defendant  appeals,  i 
Affirmed. 

W.  Pratt  Dale,  of  LonlsTlIle,  Nat  W.  Hal 
stead,  of  Bardstown,  Brutus  J.  Clay,  of  At- ; 
lanta,  Ga.,  and  Humphrey,  Mlddleton  & 
Humphrey,  of  LoulSTllle,  for  appellant.  Jno. 
A.  Fulton,  Geo.  8.  Fulton,  and  Fulton  ft  Mc- 
<rlnnl8,  all  of  Bardstown,  for  appellee. 

TURNER,  J.  The  Louisville  ft  Nashville 
Railroad  Company  owns  and  operates  a  line 
of  railroad  from  Louisville,  Ky.,  to  Bards- 
town. Appellee  was  a  brakeman  on  one  of 
Its  freight  trains  running  on  that  line  In 
September,  1912.  About  one  mile  west  of 
Bardstown  a  spur  track,  owned  by  the  Louis- 
ville ft  Nashville  Company,  runs  from  the 
main  Use  to  what  is  known  as  the  Lancaster 
Distillery,  a  few  hundred  yards  away.  Ap- 
pellant oi)erates  a  telephone  system  in  Nel- 
son county,  with  its  principal  exchange  at 
Bardstown.  Its  lines  radiate  in  all  direc- 
tions from  that  center,  and,  among  others, 
is  one  going  out  the  Bardstown  and  Louis- 
ville turnpike;  about  one  mile  north  of 
Bardstown  its  said  line  makes  a  junction 
with  a  small  neighborhood  telephone  line, 
serving  only  three  patrons,  the  Lancaster 
Distillery,  one  Elmer  Grigsby,  and  the  Clear 
Spring  Distilling  Company,  which  operates 
a  plant  about  one  mile  west  of  the  Lancaster 
Distillery.  This  neighborhood  line  was  orig- 
inally constructed  a  number  of  years  ago 
from  the  Lancaster  Distillery  to  the  Junction 
with  appellant's  line  on  the  Bardstown  turn- 
pike at  the  Joint  expense  of  the  Lancaster 
Distilling  Company,  and  the  predecessors  of 
the  Clear  Spring  Distilling  Company,  and 
from  the  Lancaster  Distilling  Company's 
plant  to  the  plant  of  the  Clear  Spring  Dis- 
tilling Company  it  was  constructed  wholly  at 
the  expense  of  the  latter  company's  prede- 
cessora  Hie  two  wires,  which  continued  to 
the  Clear  Spring  Distilling  Company  from 
the  Lancaster  Company,  had  been  for  a  num- 
ber of  years  attached,  by  consent  or  acquies- 
cence of  the  Lancaster  Company,  to  one  of 
its  warehouses  on  the  east  side  of  the  spur 
track,  and  from  that  point  across  the  said 
spur  track  they  were  attached  to  a  post  on 
the  west  side  thereof,  and  thence  proceeded 
to  the  Clear  Spring  Distilling  Company.  As 
originally  constructed,  these  wires  where  they 
crossed  the  spur  track  were  elevated  at  least 
26  or  30  fteet  above  the  level  of  the  track. 
In  tlie  summer  of  1912  the  Lancaster  Distill- 
ing Company  tore  dovm.  this  warehouse  to 
which  these  wires  had  been  attached,  and 
thereupon  they  sagged  to  such  an  extent  as 
to  bang  only  five  or  six  feet  above  the  level 
of  tbe  spur  track.  Attention  being  called  to 
this  condition,  appellant's  lineman  undertook 
to  remedy  it,  but  did  so  in  Ruch  manner  as 
that  the  wires  crossed  tbe  spur  track  at  an 
elevation  at  about  only  18  feet.  With  the 
lines  in  tbto  condition  a  train,  upon  which 
•Ifpellee  was  brakeman,  went  onto  the  spur 


track  on  the  24th  day  of  September,  1912, 
and  safely  passed  under  it  going  In;  but 
there  was  an  empty  box  car  already  on  the 
spur  track,  and  when  this  box  car  was  tak- 
en out,  upon  the  return  trip,  appellee,  in  tbe 
exercise  of  his  duty  as  a  brakeman,  climbed 
upon  the  top  of  it,  and  the  telephone  wire, 
while  the  car  was  moving,  caught  him  under 
the  throat  or  around  tbe  neck  and  threw 
him  to  the  ground,  whereby  he  was  severely 
injured,  and  from  which  this  suit  for  dam- 
ages resulted.  He  recovered  a  judgment  for 
$5,000  in  the  lower  court,  and  the  telephone 
company  has  appealed. 

Each  of  the  three  parties  on  this  neighbor- 
hood line  were  directly  connected  with  ap- 
pellant's exchange  at  Bardstown,  and  had 
full  communication,  as  did  the  other  patrons, 
with  the  terrltoi'y  covered  by  it;  each  of 
them  bad  a  number  assigned  It  in  the  pub- 
lished directory  of  appellant;  each  paid  a 
fixed  monthly  rental — and  this  status  had 
existed  for  several  years.  The  plaintUT  In 
his  petition  does  not  allege  that  the  tele- 
phone company  owned  this  neighborhood 
line,  but  does  allege  that  It  operated  it,  and 
that  it  was  its  duty  to  maintain  it;  the  com- 
pany's main  defense  being  that  it  never  own- 
ed or  operated  It,  nor  was  it  under  any  duty 
to  maintain  it. 

[1]  Appellant  insists  that  it  was  entitled 
to  a  peremptory  instruction  because  of  the 
failure  of  evidence  to  show  that  it  maintain- 
ed, or  repaired,  or  controlled  tbe  telephone 
line  at  the  point  of  the  accident  The  evi- 
dence of  Grigsby  and  Atherton,  an  employ^ 
of  the  Lancaster  Distilling  Company,  was 
direct  and  positive  to  the  effect  that  the  ap- 
pellant has  repaired  and  maintained  that 
part  of  the  line  running  from  the  Bardstown 
pike  to  Grlgsby's  residence  and  tbe  Lancas- 
ter Distillery;  in  fact  there  is  no  serious 
contention  that  it  did  not  maintain  and  re- 
pair this  line  to  those  points,  but,  for  some 
reason  which  is  neither  plain  nor  satisfac- 
tory, it  is  Insisted  that  although  it  may 
have  maintained  and  repaired  that  part  of 
this  line  and  may  have  assumed  the  control 
of  it  to  those  points,  it  never  assumed  such 
control,  maintained  or  repaired  that  part 
of  tbe  line  beyond  the  Lancaster  Distillery. 
Our  understanding  of  tbe  evidence  is  that 
the  line  was  built  all  at  the  same  time,  or- 
practically  so ;  that  it  was  built  by  the  same 
people,  although  paid  for  by  one  party  In  a 
larger  proportion  than  the  other  because  of 
its  greater  distance  from  the  main  line,  but 
that  In  fact  It  was  one  line.  We  confess  our 
inability  to  see  why  appellant  should  keep 
up  and  maintain  this  line  a  part  of  the  way 
for  the  benefit  of  a  part  of  its  patrons,  and 
deny  Its  duty  to  keep  up  and  maintain  tbe 
balance  of  the  line  for  another  of  Its  patrons, 
similarly  situated. 

But  in  addition  to  this  there  is  evidence  in 
the  record  that  appellant's  employes  had,  at 
different  times,  inspected  the  line  running 
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from  the  Lancaster  Distillery  to  the  Clear 

Spring  Distillery,  had  trimmed  trees  along 
that  line  so  as  they  might  not  Interfere  with 
the  transmission  of  messages,  and  It  farther 
appears  from  the  evidence  of  the  Clear 
Spring  Distillery  ofiBcials  that  It  had  not  re- 
paired, and  had  not  undertaken  to  repair, 
anything  on  this  line  for  a  number  of  years, 
and  that  when  repairs  were  needed  or  the 
line  was  in  trouble  the  company  sent  out 
there  and  had  It  repaired.  It  is  distinctly 
stated  by  Beam,  vice  president  of  the  Clear 
Spring  Distilling  Company,  that  upon  one 
occasion,  a  few  years  before  the  accident, 
when  there  had  been  a  heavy  sleet  which 
broke  the  wire,  the  company  sent  out  there 
and  had  it  repaired.  Certainly  the  fact  that 
this  line  was  directly  connected  with  appel- 
lant's exchange  at  BardstOwn,  that  It  charg- 
ed the  persons  along  the  line  monthly  toll 
rates,  when  taken  In  connection  with  this 
evidence  that  it  had  for  several  years  assum- 
ed to  maintain  the  line.  Justified  the  submis- 
sion of  the  case  to  the  Jury. 

[2]  The  plaintiff  was  permitted  to  prove 
that  after  the  accident  employes  of  the  Tele- 
phone Company  had  worked  on  this  line  and 
bad,  in  fact,  elevated  the  line  across  this 
Bp\u  track,  and  It  is  urgently  insisted  for  the 
appellant  that  this  was  In  contravention  of 
the  well-known  rule  in  this  state  that  evi- 
dence of  precautions  taken  or  repairs  mtade 
after  an  accident  is  not  admissible  as  evi- 
dence that  the  defendant  was  negligent  L. 
*  N.  V.  Stewart's  Adm'r,  131  Ky.  674,  115  S. 
W.  775.  But  in  this  case  the  evidence  was 
not  admitted  for  the  purpose  of  showing  neg- 
ligence, because  that  issue  was  not  really 
contested,  but  was  admitted  for  the  purpose 
alone  of  enlightening  the  Jury  upon  the  con- 
tention that  aniellant  was  under  no  obliga- 
tions to  maintain  that  line.  The  distinction 
ba^  been  taken  by  many  text-writers;  while 
they  all  recognize  the  role  excluding  such 
evidence  when  offered  to  show  negligence, 
they  recognize  its  competency  upon  the  Is- 
sue of  ownership  or  control.  For  instance, 
Watson  on  Damages  and  Personal  Injuries, 
643,  says: 

"Where  there  is  a  dispute  as  to  the  defend- 
ant's control  or  authority  over  the  place  where 
the  accident  happened,  the  latter'a  act  after  the 
accident  may  be  admitted,  not  as  bearing  on  the 
issue  of  negUgence,  but  for  the  purpose  of  show- 
ins  the  exercise  of  authority  or  control  over  such 
place." 

Thompson  in  his  Commentaries  on  the  Law 
of  Negligence,  vol.  6,  {  7850,  under  the  head 
of  EiViflence  of  Subsequent  Bepalrs,  says: 

"Evidence  that  the  town  after  the  accident 
removed  the  obstruction  which  produced  it, 
though  inadmissible  on  the  question  of  negli- 
gence, is  admissible  to  show  that  the  town  had 
authority  to  remove  it  before  the  accident." 

Wlgmore  on  Evidence,  vol.  1,  i  283,  after 
a  statement  of  the  rale  which  excludes  such 
evidence  offered  for  the  porpoM  of  Bbowlng 
negligence,  says: 


"There  may,  of  course,  be  other  evideotial 
purposes  for  which  the  acts  in  question  may  be 
relevant ;  in  that  event,  they  are  to  be  received, 
subject  to  a  caution  restricting  their  nea  to  the 
specific  proper  purpose.  In  particular,  when  the 
defendant's  liability  depends  on  whether  a  land- 
lord or  his  tenant  was  in  control  of  premises, 
or  upon  whether  a  municipal  corporation  was 
exercising  authority  over  a  highway,  the  acts  of 
control  of  such,  a  person  are  provable,  and  an 
act  of  repair  done  after  the  injury  may  chance 
to  be  sndi  an  act" 

It  results,  therefore,  that  the  lower  court 
did  not  err  in  admitting  this  evidence  on  the 
issue  of  controL 

The  criticism  of  instruction  No.  1  by  coiin- 
sel  is  not  Justified;  it  did  not  authorize  a 
recovery,  as  counsel  seems  to  think,  if  ap- 
pellant operated  and  maintained  anv  portion 
of  the  neighborhood  telephone  line,  but,  in 
express  terms,  authorized  a  recovery  only  in 
the  event  that  the  telephone  wire  was  negli- 
gently suspended  at  a  point  at  which  appel- 
lant operated  and  undertook  to  maintain  the 
same. 

[3]  While  the  verdict  is  large,  in  the  light 
of  the  testimony  as  to  the  injuries  of  appel- 
lee, we  are  not  inclined  to  say  it  was  exces- 
sive. As  the  result  of  the  accident  his  right 
ankle  is  permanently  enlarged,  the  foot  was 
thrown  outward,  and  the  arch  of  the  foot 
lowered  so  that  he  is  compelled  to  wear 
a  shoe  of  special  design  to  give  support  to  it ; 
since  the  accident  he  has  suffered  a  reduc- 
tion of  about  20  pounds  in  weight;  be  la 
afflicted  with  persistent  and  painful  head- 
aches, and  with  abnormal  and  frequent 
evacuation  of  urine;  an  examination  of 
his  urine  since  the  accident  shows  sugar 
therein,  and  the  specific  gravity  of  his  urine 
is  higher  than  it  ought  to  be,  and  these  con- 
ditions were  found  by  the  physicians  upon 
three  separate  examinations.  It  Is  true  that 
he  was  in  bed  only  16  days,  and  that  some- 
thing more  than  two  months  after  his  injury, 
on  the  2d  of  December,  he  retnrtied  to  his 
work  as  a  brakeman;  but  be  states  he  waq 
compelled  to  do  so  by  bis  necessities,  when 
he  was  really  unable  to  do  so. 

[4]  Appellant  insists  that  it  was  entitled  to 
a  continuance  because  of  its  inability  to  pro- 
cure the  evidence  of  Dr.  Roberts,  a  Louis- 
ville physician,  who  had  attended  appellee 
during  bis  illness  after  the  accident  But  it 
is  apparent  that  it  could  not  have  been  prej- 
udicial, because  four  other  physicians  testi- 
fied as  to  the  Injuries  of  appellee,  incladlnK 
the  physician  who  first  readied  him  after 
the  injury,  and  including  one  appointed  by 
the  court  to  examine  him. 

[I]  It  is  also  claimed  that  it  was  entitled 
to  a  continuance  because  of  Its  failure  to  get 
the  evidence  of  appellee,  as  if  under  cross- 
examination,  as  provided  by  subsection  8  of 
section  606  of  the  Civil  Code.  A  failure  to 
procure  the  presence  of  appellee  at  the  place 
designated  by  appellant  to  so  take  his  dep- 
osition grew  out  of  the  fact  that  he  was 
rnmnlng  as  a  brakeman  on  the  train  and  U 
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was  unable  to  get  personal  service  upon  him. 
Appellant's  answer  was  not  filed  until  the 
27tli  day  of  May,  and  the  effort  to  take  his 
deposition  In  LonlsvlUe  was  made  on  Sat- 
urday the  Slst  day  of  May,  and  the  court 
convened  on  the  following  Monday.  There 
is  nothing  in  the  record  to  show  that  any- 
thing In  the  testimony  of  the  appellee  on  the 
trial  took  the  appellant  by  surprise,  or  that 
It  was  not  In  every  way  ready  to  meet  his 
testimony  In  so  far  as  It  was  able  to  do  so. 
The  case  of  Western  Union  Tel.  Co.  v.  Wil- 
liams, 129  Ky.  81CK  112  S.  W.  651,  33  Ky. 
Law  Rep.  1062,  19  L.  B.  A.  (N.  S.)  409,  was 
where  the  plaintiff  had  refused  to  sobmit  to 
the  giving  of  his  deposition  as  If  by  cross-ex- 
amination, and  on  the  trial  he  gave  such 
testimony  as  was  a  surprise  to  the  defend- 
ant, and  which  it  claimed  it  could,  if  given 
time,  refute ;  and  under  those  circumstances 
this  court  said  the  continuance  should  have 
been  granted. 

The  matter  of  granting  a  continuance  Is 
largely  left  to  the  discretion  of  the  trial 
court,  and  we  see  nothing  to  Indicate  that 
that  discretion  was  abused  in  this  case. 

Judgment  affirmed. 


LEB  et  al.  v.  WOODS. 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Affeai.  and   Ebbob   (8   1068*)— Bjiview— 

PbEJITDICE — iNSTBUCTIONS  ON  DAUAGEb. 

Where  the  jury  found  for  defendants  and 
the  court  set  aside  the  judgment  and  granted  a 
new  trial,  defendants  were  not  prejudiced  by 
instructions  on  the  question  of  damages  given 
on  the  first  trial  which  the  trial  court  refused 
to  give  on  the  second,  whether  they  were  cor- 
rect or  not 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4225-4228,  4i280:  Dec. 
Dig.  i  1068.»] 

2.  SAI.E8  (S  286*)— Personal  Pbopbbxt— Am- 
XAI.S — Failure  of  Title. 

Defendants,  who  had  purchased  a  male 
without  knowledge  that  it  was  mortgaged,  sold 
the  mole  to  plamtiff.  The  mortgagees  having 
sued  to  enforce  their  mortgage  on  the  mule, 
plaintiff  kept  it  as  bailee  of  the  sheriff  and  then 
turned  it  over  to  the  sheriff,  blind  and  sick  with 
distemper.  The  mule  was  sold  under  the  lien 
and  purchased  by  defendants,  when  it  was  imme- 
diately tendered  to  plaintiff,  together  with  pay 
for  the  use  of  the  mule  while  out  of  plaintfCTs 
possession.  Held,  that  defendants  couM  comply 
with  their  warranty  of  title  by  retendering  the 
mnle  after  purchasing  it,  and  that  the  court, 
Id  an  action  for  breach  of  warranty,  properly 
charged  that  if  defendants  used  reasonable  dili- 
gence to  protect  the  title  to  the  mule  within  a 
reasonable  time  and  tendered  it  to  plaintiff,  to- 
gether with  the  reasonable  value  of  the  use  of 
the  same,  the  jury  should  find  for  defendants 
unlpss  the  value  of  the  mule  had  depreciated 
while  out  of  plaintiff's  possession,  in  which 
event  the  jury  should  find  for  plaintiff  the  rea- 
sonable difference,  etc. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  809 ;   Dec.  Dig.  {  286.*] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action   by.W.  H.  Woods  against  George 


Lee  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
with  directions. 

R.  L.  Smith,  of  Clinton,  for  appellants. 
Flatt  &  Via,  of  Clinton,  for  appellee. 

CLAY,  C.  In  March,  1911,  George  Lee  and 
Bill  Greer  sold  to  W.  H.  Woods  a  mule ;  the 
consideration  being  a  mare  valued  at  $180, 
and  $25  In  cash.  Lee  and  Greer  had  bought 
the  mule  a  few  days  before  in  the  open  mar- 
ket on  the  streets  in  Mayfleld.  At  the  time 
of  the  sale,  Drewery  and  Ringo  had  a  mort- 
gage on  the  mule  to  secure  a  note  for  $180, 
dated  November  30,  1909,  and  payable  12 
months  after  date.  The  mortgage  had  been 
executed  to  them  by  one  Davis,  a  former 
owner  of  the  mule,  and  was  on  record  in 
Hickman  county,  where  Davis  resided  at  the 
time.  The  mule,  when  purchased  by  Lee  and 
Greer,  was  not  owned  by  Davis,  and  it  con- 
clusively appears  that  neither  Lee  nor  Greer 
nor  Woods  knew  of  the  mortgage  in  question, 
or  knew  that  Davis  had  ever  been  the  owner 
of  the  mule.  In  February,  1913,  Drewery 
and  Ringo  brought  suit  in  the  Hickman  quar- 
terly court  to  enforce  their  mortgage  lien. 
At  that  time  Davis,  the  mortgagor,  was  a 
nonresident.  They  sued  out  an  attachment 
and  had  it  levied  on  the  mule  while  in 
Woods'  possession.  Woods  kept  the  mule  as 
bailee  for  the  sheriff  from  the  time  It  was 
levied  on  until  the  third  Monday  in  March, 
when  the  mule  was  brought  by  Woods  to 
Clinton,  the  county  seat,  and  turned  over  to 
the  sheriff.  The  mule  was  then  blind  and 
had  a  bad  case  of  distemper.  This  condition 
existed  for  several  months.  On  the  same 
day  the  Hickman  quarterly  court  ordered  the 
mule  sold  to  satisfy  the  debt  of  Dtewery  and 
Ringo.  When  the  attachment  suit  was  filed, 
Woods  served  notice  on  Lee  and  Greer  to  de- 
fend the  title.  Lee  and  Greer  investigated 
the  matter  and  found  that  the  mortgage  was 
valid.  Fourteen  days  after  the  mule  was 
delivered  by  Woods  to  the  sheriff  it  was  sold. 
When  sold  the  mnle  was  purchased  by  Lee 
and  Greer,  and  thereupon  tendered  by  them 
to  Woods.  At  the  same  time  they  also  ten- 
dered Woods  $10  to  pay  for  the  use  of  the 
mule  while  out  of  his  possession.  Woods 
refused  to  take  the  mule  back.  Woods 
brought  this  action  against  Lee  and  Greer 
to  recover  damages  for  breach  of  warranty. 
On  the  first  trial  there  was  a  verdict  and 
Judgment  in  favor  of  Lee  and  Greer.  A  new 
trial  was  granted.  On  the  second  trial  there 
was  a  verdict  and  judgment  in  favor  of 
Woods  for  $205.    Lee  and  Greer  appeal. 

On  the  first  trial  the  court  instructed  the 
Jury  as  follows: 

"(1)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  defendants  Lee 
and  Greer  used  reasonable  diligence  to  perfect 
the  title  to  the  uiule,  within  a  reasonable  time, 
and  tendered  said  mule  to  plaintiff,  together 
with  a  fair  and  reasonable  amount  for  the  use  of 
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same,  the  law  is  for  the  defendants  and  yon , 
■hoQld  BO  find ;  unless  you  further  believe  from 
the  evidence  that  the  value  of  said  mule  bad  de- 
preciated while  out  of  plaintiff's  possession,  in 
which  event  you  will  find  for  plaintiff  the  rea- 
sonable difference,  if  any,  in  the  value  between 
said  mule  when  tendered  back,  and  the  said  mule 
on  the  day  he  was  taken  from  the  possession  of 
plaintiff,  and  also  the  reasonable  value  of  the 
services  of  said  mule  while  out  of  the  possession 
of  plaintiff,  provided  no  tender  was  made  to 
plaintiff  by  defendants  of  said  amount  for  the 
use  of  the  mule  was  made  at  the  time  of  the 
tender  of  the  mule. 

"(2)  The  court  instructs  the  jury  that  plaintiif 
in  law  was  not  bound  to  accept  the  mule  when 
tendered,  if  not  done  within  a  reasonable  time 
after  being  deprived  of  its  use,  nor  to  accept 
said  tender  or  take  the  mule  back,  if  the  mule 
had  in  any  material  or  substantial  degree  dete- 
riorated or  depreciated  in  valae,  from  the  time 
plaintiff  was  deprived  of  the  possession  of  said 
mole;  and.  If  you  so  believe,  you  will  find  for 
plaintiff  the  reasonable  cash  value  of  said  mule 
at  the  time  he  was  taken  from  plaintiff's  pos- 
session, not  exceeding  $225.  And  further,  any 
reasonable  damage  plaintiffs  sustained,  in  being 
deprived  of  the  mule  for  the  time  he  was  de- 
prived of  the  possession  of  said  mule,  at  the 
time  he  was  tendered  back,  not  exceeding  $50 
for  this  item,  and  not  more  than  $275  in  all." 

The  new  trial  was  granted  l)ecause  the 
court  came  to  the  conclnslon  that  the  above 
instructions  were  erroneous.  On  the  second 
trial  the  court  refused  to  give  either  of  the 
atwve  instructions,  but  in  lieu  thereof  gave 
the  following  Instruction: 

"The  court  instructs  the  jury  to  find  for  the 
plaintiff  the  reasonable  cash  value  of  the  mare 
exchanged  by  plaintiff  for  the  mule  at  the  time 
of  the  exchange,  and  in  addition  thereto  $25 
paid  by  plaintiff  to  the  defendants  at  the  time  of 
the  exchange:  in  all,  however,  not  exceeding 
the  sum  of  $205." 

[1]  Defendants  insist  that  the  Instructions 
given  on  the  first  trial  were  proper,  and  that 
the  court  erred  in  setting  aside  the  judg- 
ment and  Ih  refusing  to  give  these  instruc- 
tions on  the  second  trial.  While  plalntift  in- 
sists that,  as  there  was  a  breach  of  warranty, 
the  instructions  given  on  the  first  trial  were 
not  authorized,  and  he  was  entitled  to  re- 
cover the  purchase  price  paid  for  the  mule  in 
accordance  with  the  instruction  given  on  the 
second  trial.  We  deem  it  unnecessary  to  pass 
on  the  proper  measure  of  damages  had  there 
been  no  tender  of  the  mule  to  plaintiff.  On 
the  first  trial  the  jury  found  for  the  defend- 
ants. In  other  words,  they  found  that  plain- 
tiff was  not  entitled  to  any  damages.  That 
being  true,  it  is  immaterial  whether  the  meas- 
ure of  damages  was  correct  or  not  Seibert's 
Assignee  v.  Rassdale,  103  Ky.  206,  44  S.  W. 
053,  19  Ky.  Law  Hep.  18(j9;  Gallimore  v. 
Brewer,  57  S.  W.  253,  22  Ky.  IJaw  Rep.  296; 
L.  &  N.  R.  R.  Co.  V.  Crady,  73  S.  W.  1128,  24 
Ky.  Law  Rep.  2339. 

[2]  The  whole  case,  therefore,  turns  on  the 
propriety  of  instruction  No.  1,  given  on  the 
first  trial.  This  is  not  a  case  where  the  ven- 
dor acquired  title  after  suit  had  been  brought 
for  a  breach  of  warranty.  It  is  a  case  where 
be  acquired  title  and  tendered  the  property, 
together  with  the  reasonable  value  of  its 


use  while  out  of  plaintUTs  possession,  prior 
to  the  bringing  of  the  suit  on  ttie  warranty. 
The  evidence  shows  that  when  the  mule  was 
taken  fivm  the  possession  of  plaintiff  he  was 
blind  and  had  a  bad  case  of  distemper.  This 
blindness  had  existed  for  some  time.  Mani- 
festly, if  when  the  judgment  was  entered  en- 
forcing the  mortgage  lien  Leeand  Greer  bad 
then  paid  the  judgment,  they  would  have  Iiad 
the  right  to  insist  on  Woods  accepting  tbe 
mule.  W«  cannot  see  any  difference  in  prin- 
ciple lietween  their  discharging  the  incum- 
brance in  this  way  and  tbelr  purchasing  the 
mule  a  few  days  later,  and  then  tendering  tbe 
mule  Itself  to  Woods,  provided,  of  course, 
the  mule  was  then  In  the  same  condition  as  it 
was  when  taken  from  Woods'  possession. 
The  only  disadvantage  which  Woods  could 
have  suffered  under  the  circumstances  was 
tbe  loss  of  the  nae  of  the  mule  during  tbe 
time  be  was  deprived  of  it  To  cover  this 
loss  Lee  and  Greer  tendered  him  $10.  The 
jury  evidently  concluded  that  there  was  no 
loss,  because,  owing  to  the  mule's  condition, 
it  could  not  be  used  to  advantage  during  that 
time.  Woods'  whole  case  was  predicated  on 
the  idea  that  there  was  a  failure  of  title  when 
be  lost  the  mule  in  question.  As  a  matter 
of  fact  he  did  not  lose  the  mule,  but  was 
deprived  of  its  use  only  during  a  period  when 
tbe  mule  was  not  in  condition  to  be  used. 
By  tendering  the  mule  back  within  a  reason- 
able time  Lee  and  Greer  placed  Woods  in 
practically  tbe  same  situation  that  he  would 
have  been  in  bad  there  been  no  mortgage  on 
tbe  mule.  We  therefore  conclude  that  in- 
struction No.  1,  given  on  tbe  first  trial,  was 
not  erroneous,  but  accords  more  with  the 
justice  of  the  case  than  tbe  instruction  given 
on  tbe  last  trial,  which  permitted  plaintiff  to 
recover  the  purchase  price  of  tbe  mule  two 
years  later  when  the  mule  was  practically 
worthless,  when  all  that  he  had  been  deprived 
of  was  the  use  of  the  mule  during  a  period 
wlien  be  could  not  have  been  used  to  advan- 
tage. We  therefore  conclude  that  the  court 
erred  in  setting  aside  the  first  judgment  and 
In  awarding  plaintiff  a  new  trial. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  con- 
formity with  the  verdict  of  the  jury  on  the 
first  trlaL 


GIBSON  V.  WESTERN  &  S.  LIFE  INS.  CX). 

et  aL 
(Court  of  Appeals  of  Kentucky.    Dec  18,  1914.) 

Taxation  (S  531*)— Payment  of  Taxks  by 
Thikd  Person — SunROOATioN. 
There  being  no  statute  authorizing  assign- 
ment of  tax  claims  by  the  taxing  authorities 
and  subrogating  a  stranger  who  pays  taxes  na- 
der  an  agreement  with  the  owner  that  he  will 
be  subrogated  to  the  lien  of  the  taxing  author- 
ity, a  stranger  having  no  interest  in  the  prop- 
erty, paying  taxes  under  an  agreement  with 
the  owner  that  she  should  be  subrogated  to  the 
lien  of  the  city,  county,  and  state,  was  not  sub- 
rogated to  such  liens,  and  could  npt  enforce  the 
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same  as  against  the  holders  of  mortgage  liens  on 
the  property,  being  a  volunteer  in  the  legal, 
though  not  in  the  ordinary,  sense  of  the  word. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  986,  987 ;  Dec  Dig.  {  681.»] 

Appeal  from  Clicnit  Court,  Kenton  Conn- 
ty,  Criminal,  Common  Law,  abd  Equity  Divi- 
Bion. 

Suit  by  tbe  Western  &  Southern  Life  In- 
surance Company  against  Sidney  Arthur  and 
others,  in  which  Loretta  B.  Gibson  interven- 
ed, claiming  a  right  to  a  prior  lien  by  subro- 
gation to  the  rights  of  the  state  and  county 
because  of  her  having  paid  certain  taxes  on 
the  property  at  the  request  of  the  owners.  A 
demurrer  was  sustained  to  the  petition,  which 
was  thereupon  dismissed,  and  petitioner  ap- 
peala    Affinned. 

A.  B.  Stricklett,  of  Covington,  for  appel- 
lant S.  Di  Bouse,  of  Covington,  for  appel- 
lee Western  &  S.  Life  Ins.  Co.  Robt  C.  Sim- 
mons, of  Covington,  for  appellees  LeubreCbt 
and  Phillips. 

CLAY,  C.  Sidney  Arthur  and  others  are 
the  owners  of  two  apartment  buildings  in  the 
dty  of  Covington,  and  the  lots  on  which  they 
are  located.  On  April  29,  1905,  they  mort- 
gaged one  of  the  buildings  to  the  Western  & 
Southern  Life  Insurance  Company  to  secure 
a  loan  of  $27,000,  fo^  which  they  executed 
their  promissory  note  payable  11  years  from 
date.  Thereafter  they  mortgaged  the  same 
building  to  Thomas  H.  Phillips  and  George 
Lenbrecht  to  secure  certain  promissory  notes 
aggregating  $6,900.  On  August  8,  1906,  the 
same  parties  mortgaged  the  other  building  to 
the  Western  ft  Southern  Life  Insurance  Com- 
pany to  secure  a  loan  of  $30,000,  represented 
by  nine  promissory  notes.  While  all  these 
mortgages  were  In  full  force  and  effect,  the 
owners  defaulted  in  the  payment  of  half  tbe 
dty  taxes  for  the  year  1908  and  all  the  taxes 
for  the  years  1910  and  1911.  They  also  faUed 
to  pay  the  state  and  county  taxes  for  the 
year  1910.  The  dty  of  Covington,  through 
Its  delinquent  tax  collector,  regularly  adver- 
tised the  taxes  as  delinquent  on  each  of  said 
parcels  of  real  estate  for  said  years.  The 
sheriff  of  Kenton  county  advertised  and  sold 
each  of  the  parcels  for  state  and  county 
taxes  for  the  year  1910,  and  purchased  same 
In  tbe  name  of  the  commonwealth.  There- 
after suit  was  instituted  by  the  county  at- 
torney to  enforce  the  Uen  of  the  common- 
wealth. The  dty  taxes  on  the  first  parcel  of 
land  for  tbe  years  mentioned  were  $1,843.27. 
The  state  and  county  taxes,  with  interest  and 
penalty,  were  $418.44.  The  dty  taxes  on  the 
second  parcel  of  land  amounted  to  $1,827.44, 
while  the  state  and  cotmty  taxes,  including 
Interest,  costs,  and  penalty,  amounted  to 
$4ia44.  Tbe  dty  of  Covington,  through  its 
delinquent  tax  collector,  was  about  to  insti- 
tute action  In  the  Kenton  drcnlt  court  to  en- 


force its  lien  on  said  parcels  of  land  for  the 
taxes  due  for  the  years  above  set  forth.  Sid- 
ney Arthur,  one  of  the  owners  of  the  prop- 
erty, prevailed  upon  appellant,  Loretta  B. 
Gibson,  to  pay  all  tbe  foregoing  taxes  under 
an  agreement  whereby  she  should  be  subro- 
gated to  the  rights  of  the  taxing  authori- 
ties to  the  extent  of  tbe  taxes  so  paid  by  her. 
On  February  9,  1912,  she  paid  tbe  dty  of 
Covington,  the  county  of  Kenton,  and  tbe 
state  of  Kentucky  all  the  taxes  due  them. 
On  November  29,  1912,  the  Western  &  South- 
ern Life  Insurance  Company  brought  two 
suits  to  enforce  its  mortgage  liens  on  tbe 
two  parcels  of  land.  Phillips  and  Leubrecht 
became  parties  and  asserted  a  Uen  on  tract 
No.  1  superior  to  all  other  liens  except  that 
of  the  Western  &  Southern  Life  Insurance 
Company.  Thereafter  appellant,  Loretta  B. 
Gibson,  became  a  party  to  tbe  action,  and 
filed  a  petition  alleging  substantially  the  facts 
above  set  out  She  further  alleged  that  all 
tbe  mortgages  above  referred  to  were  in 
full  force  and  effect  at  the  time  the  taxes 
became  delinquent  and  were  paid  by  her,  and 
that  by  reason  of  her  payment  of  the  taxes 
the  mortgagees  were  benefited  In  that  the 
owners  of  the  buildings  were  enabled  to  pay 
interest  on  the  mortgage  liens  which  the. 
mortgagees  would  not  otherwise  have  re- 
ceived. It  was  further  alleged  in  her  peti- 
tion that  the  liens  for  said  taxes  were  not 
to  be  canceled,  but  that  the  delinquent  tax 
collector  and  the  county  clerk  were  to  make 
such  entries  on  their  books  as  would  show 
that  such  tax  bills  had  been  paid  by  and 
assigned  to  tbe  plaintiff,  in  order  that  the 
Uen  for  the  same  might  remain  unimpaired. 
Tbe  delinquent  tax  collector  indorsed  on  the 
dty  tax  bills  the  fact  that  payment  was  re- 
ceived of  appellant,  and  that  the  bills.  In- 
cluding interest  and  penalities,  were  assign- 
ed to  her.  The  county  clerk  noted  on  his 
books  the  fact  that  payment  was  made  by 
appellant  Appellant  asked  that  she  be  sub- 
rogated to  the  liens  of  the  dty,  county,  and 
state  for  the  taxes  so  paid  by  her,  and  that 
her  Uens  be  adjudged  superior  to  all  other 
liens  or  incumbrances  on  the  two  parcels  of 
land.  A  demurrer  was  sustained  to  the  pe- 
tition, and  the  petition  dismissed.  From 
that  Judgment  this  appeal  is  prosecuted. 

Briefly  stated,  appellant^s  contention  is 
that  as  she  paid  tbe  taxes  at  the  instance  of 
the  owners  of  tbe  property,  and  with  the  dis- 
tinct agreement  that  she  was  to  be  subrogated 
to  the  rights  of  the  taxing  authorities,  she  is 
not  a  volunteer,  and  is  therefore  entitled  to 
a  lien  on  the  property  under  and  by  virtue  of 
tbe  g^ieral  doctrine  of  subrogatton,  appU- 
cable  to  cases  where  a  third  party,  by  agree- 
ment with  the  owner,  discharges  a  Uen  or  in- 
cumbrance on  the  owner's  land.  27  Cyc.  468. 
In  this  state  we  have  no  statute  authorizing 
assignment  of  tax  daims  by  the  taxing  au- 
thorities,  and   subrogating  a   stranger   who 
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pays  taxes  under  an  agreement  with  tbe  own- 
er that  he  will  be  so  subrogated  to  the  lien  of 
the  taxing  authority.  The  only  statutes 
which  we  have  on  the  subject  provide  that 
a  lienholder,  or  the  occnpant  or  tenant  of 
land,  or  the  bailee  or  person  In  possession  of 
personal  property,  may  pay  the  tax  which  the 
owner  ought  to  pay,  and  recover  from  the 
owner,  and  giving  him  a  lien  on  the  property 
taxed  to  secure  the  payment  thereof.  Ken- 
tucky Statutes,  §§  4032,  4033.  We  also  have 
a  statute  providing  that  the  purchaser  of 
property  at  an  Invalid  tax  sale  shall  have  a 
lien  on  the  property  for  the  amount  of  taxes 
and  costs  paid  by  him,  and  for  which  the 
propejrty  is  liable.  Section  4036.  Aside  from 
the  authority  contained  In  these  statutes,  It 
is  also  generally  held  that  a  person  who  has 
an  interest  in  property,  and  who,  in  order 
to  protect  that  interest.  Is  compelled  to  pay 
the  taxes  thereon,  is  entitled  to  subrogation. 
Tills  rule  is  applied  in  favor  of  mortgagor 
and  mortgagee,  vendor  and  vendee,  grantor 
and  grantee,  tenants  for  life,  tenants  in  com- 
mon, lessor  and  lessee,  executors,  eta  Cool- 
ey  on  Taxation,  pp.  812-824.  Then,  too.  In 
some  Jurisdictions  subrogation  Is  allowed 
where  payment  Is  made  under  a  mistake  as 
to  ownership.  Kemp  v.  Cossart,  47  Ark.  62, 
14  S.  W.  465;  Ooodnow  v.  Moulton,  51  Iowa, 
555,  2  N.  W.  395;  Ingersoll  v.  Jeffords,  55 
Miss.  37;  Shaefer  v.  Causey,  8  Mo.  App.  142, 
though  this  doctrine  is  denied  by  the  federal 
Supreme  Court  Homestead  County.  T.  Val- 
ley R.  Co.,  17  Wall.  153,  21  L.  Ed.  622. 

In  the  case  before  us  appellant  had  no  in- 
terest whatever  In  the  property.  She  did 
not  pay  the  taxes  under  a  mistake  that  she 
owned  the  property.  She  paid  the  taxes  at 
the  instance  and  request  of  the  owner,  and 
under  an  agreement  that  she  was  to  be  sub- 
rogated to  the  lien  of  the  city,  county,  and 
state.  As  before  stated,  there  is  no  statute 
In  this  state  conferring  on  tax  collecting  of- 
ficers the  power  to  assign  tax  claims.  The 
state  and  its  various  subdivisions  are  given 
broad  powers  in  matters  of  taxation.  These 
powers  are  conferred  on  state  and  municipal 
officers  to  be  exercised  by  them,  and  not  to 
be  delegated  to  others.  Mclnemy  ▼.  Reed, 
23  Iowa,  410.  Therefore,  in  the  absence  of 
statutory  authority,  the  taxing  officers  upon 
whom  these  broad  powers  are  conferred  have 
no  authority  to  assign  tax  claims  and  vest 
In  the  assignee  the  power  to  enforce  their 
collection.  This  disposes  of  appellant's  case 
in  so  far  as  she  relies  on  the  assignment  by 
the  delinquent  tax  collector.  Counsel  for 
appellant  Insist  that  appellant  is  not  a  vol- 
unteer because  of  the  special  agreement  It 
must  be  remembered,  however,  that  a  tax  is 
not  a  debt  in  the  ordinary  sense  of  the  word, 
and  Is  not  therefore  subject  to  the  control  of 


the  parties.  As  neither  the  state  nor  any  of 
Its  municipalities  may  assign  their  tax 
claims,  we  are  unable  to  see  upon  what  the- 
ory or  sound  public  policy  It  can  be  held 
tliat  the  owner  of  property  can,  in  effect, 
make  such  an  assignment  by  procuring  a 
stranger  in  interest  to  pay  the  taxes  under 
an  agreement  that  he  will  be  entitled  to  sut>- 
rogation.  If  this  were  the  rule,  the  effect 
would  be  the  same  as  if  the  taxing  authority 
themselves  bad  made  the  assignment  In 
our  review  of  the  authorities  bearing  on  the 
question,  we  have  been  unable  to  find  any 
well-considered  case  holding  that  a  stranger 
who  has  no  interest  to  protect  Is  entitled  to 
subrogation  where  he  paid  the  taxes  under 
a  mere  agreement  with  the  owner  that  he 
was  to  be  subrogated.  In  every  case  we  have 
been  able  to  find,  subrogation  is  applied  un- 
der the  authority  of  particular  statutes,  or 
on  the  ground  that  the  payment  was  made 
to  protect  some  property  right  We  are  not 
therefore  disposed  to  hold  that  all  the  ma- 
clilnery  for  collecting  taxes  may  be  turned 
over  to  an  entire  stranger  in  interest  under 
and  by  virtue  of  a  mere  agreement  made 
with  the  owner  of  the  prap&rtj.  In  our  opin- 
ion, sound  public  policy  forbids  it  Powers 
intended  to  be  exercised  by  public  officers 
would  be  conferred  on  private  individuals. 
Not  only  so,  but  mortgagees  and  other  Hen- 
holders  would  be  frequently  placed  at  a  great 
disadvantage.  They  might  go  on  for  years  in 
the  belief  that  tlie  taxes  had  been  regularly 
paid  by  the  owner,  only  to  find  that  they  had 
been  paid  by  a  stranger  who  was  asserting  a 
lien  on  the  land  in  an  amount  sufficient  prac- 
tically to  destroy  the  value  of  their  security. 

There  is  no  merit  in  the  contention  that 
mortgagees  would  not  be  prejudiced.  If  the 
taxes  were  paid  by  the  owner,  the  Hen  would 
be  discharged.  If  paid  by  a  stranger,  the 
lien  would  continue  In  force.  If  not  paid  by 
the  owner,  and  the  law  did  not  permit  a 
stranger  In  title  to  pay  them,  the  mortgagees 
could  take  prompt  steps  to  protect  their  in- 
terests. While  not  a  volunteer  in  the  ordi- 
nary sense  of  that  word,  appellant  was  a 
volunteer  in  its  legal  sense,  for  subrogation 
to  the  lien  of  the  taxing  authorities  upon  the 
payment  of  the  taxes  was  not  authorised  by 
any  statute,  nor  was  it  necessary  to  protect 
any  interest  which  she  had  in  ttie  property. 
We,  therefore,  conclude  that  in  the  absence 
of  a  statute  authorizing  subrogation,  a  mere 
stranger  who  has  no  interest  in  the  property 
to  protect  but  who  pays  the  taxes  thereon 
merely  under  an  agreement  with  the  owner 
that  be  should  be  subrogated  to  the  lien  of 
the  taxing  authorities,  is  not  subrogated  to 
snch  lien  as  against  persons  having  valid 
liens  on  the  property. 

Judgment  affirmed. 
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BEHA  et  aL  y.  MARTIN  et  al. 
(Gonrt  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  CoBPOKATioiTs   (|  283*)— Saiabim  of  Of- 

nCEBS— IMJUWOTIOK— SUFFIOIKWCY    OF    Bvl- 
DENCX. 

Id  a  suit  by  minority  stockholders  to  en- 
join defendants,  as  stockbolders  and  officers, 
from  collecting  the  salaries  voted  them  at  a 
meeting  of  the  directors,  and  to  recover  the 
sums  paid  them,  evidence  held  to  show  that  the 
stockholders,  by  electing  officers  who  were  only 
eliirible  as  snch  because  they  were  directors,  in- 
tended to  and  did  elect  such  officers  director*. 

[Ed.  Note. — For  other  caaea,  see  Corporations, 
Cent  Dig.  »  1196,  1188-1205,  1207-1235; 
Dec.  Dig.  S  283.»] 

2.  CoEPORATiONS   (S  308*)— DiBECTOBS— Pow- 
ers— Control  by  Courts. 

The  directors  of  a  corporation,  especially 
where  they  own  a  majority  of  the  stock,  are 
invested  with  large  powers  in  the  selection  of, 
and  the  salaries  to  be  paid  to,  its  officers,  with 
which  discretion  the  courts  will  not  ordinarily 
interfere. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1334-1349;    Dec.  Dig.  §308.*] 

3.  COBPOBATIONS     (§    180*)— Stookholdebs— 
Conduct  of  Business. 

The  majority  of  the  stockholders  must  de- 
termine how  corporate  affairs  are  to  be  con- 
ducted, and  to  whom  and  under  what  restric- 
tions the  management  of  such  affairs  shall  be 
intrusted ;  but  the  right  of  such  majority  ei- 
ther to  originally  direct  or  affirm  a  contract  be- 
tween the  corporation  and  directors  personally 
interested  therein  is  subject  to  the  qualification 
that  the  affirmance  must  not  be  brought  about 
by  unfair  or  improper  meansj  and  must  not  be 
illegal,  fraudulent,  or  oppressive  toward  the  op- 
posing stockholders. 

[Ed.  Note.— For  oth»  cases,  see  Corporations, 
Cent.  Dig.  {I  665-673;  Dec.  Dig.  {  180.*] 

4.  COBPOBATIONS  (§  308*)— POWEBB  OF  STOOK- 

HOI.DEB8— Division  of  Assets. 

The  majority  of  the  stockholders,  although 
they  may  deal  with  the  assets  of  the  corpora- 
tion, cannot  divide  such  assets  between  them- 
selves to  the  exclusion  of  the  minority;  but 
this  rule  does  not  require  the  directors  of  a  cor- 
poration, who  were  its  active  officers,  intrusted 
with  the  management  of  its  affairs,  and  who 
also  owned  the  majority  of  its  stock,  to  serve 
gratuitously  for  the  benefit  of  a  stockholder  who 
had  entered  the  employ  of  a  rival  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1334-1349;    Dec.  Dig.  S  308.*] 

5.  COBPOBATIONS   (S  308*)— Salabies  of  Of- 
FicEBS— Injunction   and   Reooveby— Rba- 

SONABLE    SaLABY. 

Where  the  majority  stockholders  of  a  cor- 
poration, as  directors  thereof,  vote  themselves 
salaries,  a  conrt  of  equity,  on  application  by 
minority  stockholders,  will  review  the  reason- 
ableness of  such  salaries,  and  where  it  appears 
that,  considering  the  nature  and  extent  of  the 
serrices  rendered,  they  are  unreasonable,  will 
enjoin  payment  and  adjudge  a  recovery  for  the 
exceos  over  a  reasonable  salary ;  that  question 
depending  on  what  the  services  of  a  competent 
officer  are  reasonably  worth,  and  not  what  he 
coald  make  in  a  different  basiness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1334-1349 ;   Dec.  Dig.  {  308.*] 

6.  Gobpobatiors  (I  308*)— Salabies  of  Or> 
ricEBS — Injunction— Bueden  of  Pboof. 

Objecting  minority  stockholders  must  estab- 
lish afflrmatlVely  that  the  salaries  of  the  of- 
ficers aie  nnreasonaUe,  and  where  the  corpora- 
tion bad  an  income  of  $2,400  a  year,  and  after 
dcductbig  repairs,  etc.,  and  $1,800  for  salaries 


of  officers,  conld  pay  a  dividend  of  aboat  10  per 
cent.,  the  president's  salary  of  $100  a  month 
and  the  vice  president's  and  the  treasurer's 
salaries  of  $25  a  month,  in  the  absence  of  evi- 
dence as  to  their  unreasonableness,  would  not 
be  held  unreasonable  or  oppressive. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  §S  1334-1349 ;   Dec.  Dig.  |  308.*] 

7.  Corporations  (§  308*)— Powers  of  Di- 
bectors— Votino  Salaries  as  Officers. 
A  director  of  a  corporation  cannot  vote  in 
the  matter  of  fixing  a  salary  for  himself  as  an 
officer,  nor  can  his  vote  be  counted  to  constitute 
a  quorum ;  so  that,  where  the  salaries  of  three 
officers  of  a  corporation  were  fixed  by  one  reso- 
lotion,  and  each  of  such  officers  as  a  director 
had  voted  for  the  resolution,  the  conrt  could  not 
hold  that  no  one  of  the  directors  voted  in  his 
own  case,  and  that  his  salary  was  fixed  by  the 
votes  of  the  other  two,  and  hence  would  hold 
that  the  action  of  the  directors  in  voting  sala- 
ries to  themselves  as  officers  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {!  1334-1349 ;   Dec.  Dig.  §  308.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  DlFlsion. 

Action  by  R.  L.  Martin  and  another  against 
Albert  S.  Beba  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

O.  A.  Ellerkamp  and  Henry  J.  Tllford,  both 
of  Louisville,  for  appellants.  Gartner  ft 
Vaagban,  of  Lonlsvllle,  for  aiipellees. 

CliAT,  C.  In  the  year  1904  Albert  S.  Beba 
and  Ms  brother,  Robert  M.  Beba,  togetber 
with  George  H.  Carter,  a  practical  laundry- 
man,  organized  the  O.  K.  Laundry  Company, 
with  a  capital  stock  of  $2,500,  divided  into 
100  shares,  of  the  par  value  of  $25  each.  The 
corporation  prospered  from  the  beginning, 
and  liberal  dividends  were  declared.  In  the 
month  of  March,  1908,  R.  L.  Martin,  who 
had  been  engaged  in  driving  a  wagon  for 
another  laundry,  was  sold  1  share  of  stock 
in  the  company  by  Albert  S.  Beba  at  the 
price  of  $200.  It  was  the  policy  of  the  com- 
pany to  have  in  Its  employ  only  men  who 
were  stockholders,  and  therefore  personal- 
ly interested  in  the  success  of  the  company. 
The  share  of  stock  was  sold  to  Martin  for 
the  purpose  of  acquiring  his  services.  Short- 
ly after  the  purchase  by  Martin,  William  T. 
Tlchenor,  a  workman  in  the  laundry,  was 
sold  5  shares  of  stock.  In  the  year  1911,  10 
shares  of  stock  were  sold  to  John  B.  Stokes, 
who  was  also  a  practical  lanndryman.  In 
the  meantime  Robert  M.  Beba  and  George  H. 
Carter  had  retired  from  the  company.  There- 
after the  stock  in  the  company  was  owned  by 
Albert  S.  Beha,  Stokes,  Tichenor,  and  Mar- 
tin, until  October  5, 1912,  when  Martin,  who 
had  in  the  meantime  acquired  additional 
stock,  sold  5  of  his  shares  to  W.  H.  Powell. 
On  October  1,  1912,  Martin  was  promoted 
from  the  position  of  driver  to  that  of  manag- 
er. There  Is  considerable  proof  to  the  effect 
that  Martin's  management  was  not  success- 
ful, and  that  complaints  were  frequently 
made  of  the  poor  character  of  the  work 
turned  out   after  he  took   charge.     Albert 
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Beba,  acting  In  conjunction  wltli  the  otber 
directors  and  stockholders,  informed  Martin 
on  March  15,  1913,  that  in  bia  opinion  a  new 
manager  should  be  installed,  and  requested 
Martin  to  take  his  old  place  on  the  wagon. 
Martin  refused  to  do  this,  and  quit  the  serv- 
ice of  the  company.  After  quitting  the  serv- 
ice of  the  company,  Martin  took  employment 
with  another  company  as  driver.  In  this 
capacity  he  earned  about  $22  a  week; 

On  August  2,  1913,  a  called  meeting  of  the 
directors  was  held.  There  were  present  at 
this  meeting  Beha,  Tlchenor,  Stokes  and 
Martin.  It  was  moved  by  Tlchenor,  and  sec- 
onded by  Stokes,  that  whereas,  on  March  15, 
1913,  two  of  the  active  stockholders  retired 
from  the  service  of  the  company,  the  remain- 
ing active  officers  should  receive  the  follow- 
ing salaries  from  date:  Albert  S.  Beha,  pres- 
ident, $100  a  month;  William  T.  Tlchenor, 
vice  president,  $25  a  month;  John  B.  Stokes, 
treasurer,  $25  a  month.  On  this  resolution 
Beha,  Tlchenor,  and  Stokes  voted  In  the  af- 
firmative, while  Martin  voted  in  the  nega- 
tive. Tile  resolution  was  declared  carried. 
Shortly  after  the  above  action  was  taken, 
plaintiffs,  R.  L.  Martin  and  W,  H.  Powell, 
brought  this  action  against  Albert  S.  Beha, 
William  T.  Tlchenor,  John  B.  Stokes,  and 
the  O.  K.  liaundry  Company,  to  enjoin  the 
defendants  from  collecting  the  salaries  voted 
them  at  the  meeting  above  referred  to,  and  to 
recover  the  sums  which  bad  been  paid  them 
pursuant  to  the  action  taken  at  that  meeting. 
Plaintiffs  were  granted  the  relief  prayed  for, 
and  defendants  appeal. 

In  addition  to  the  foregoing  facts.  It  ap- 
pears that  no  formal  directors'  meetings 
were  ever  held,  and  no  directors  as  such  were 
ever  elected  at  the  annual  meeting  of  stock- 
holders. Thus,  at  the  first  meeting  of  the 
stockholders,  held  on  January  18,  1904,  the 
following  officers  were  appointed  to  serve  un- 
til the  first  Monday  of  February:  President 
and  treasurer,  Albert  S.  Beha;  secretary, 
Robert  M.  Beha;  vice  president,  George  H. 
Carter.  On  February  1,  1904,  another  regu- 
lar annual  meeting  of  stockholders  was  held, 
at  which  the  same  officers  were  electee^  for 
the  ensuing  year.  At  this  meeting  the  min- 
utes recite  that  Robert  M.  Beha  was  appoint- 
ed general  manager  for  the  ensuing  year 
"with  the  approval  of  all  the  directors."  On 
February  6,  1905,  the  same  officers  were  re- 
elected at  the  annual  meeting  of  the  stock- 
holders, and  Robert  M.  Beha  again  appointed 
general  manager  "with  the  approval  of  all 
the  directors."  At  the  next  annual  meet- 
lugs  of  stockholders,  held  on  February  5, 
190C,  February  4,  1907,  February  3,  1908,  and 
February  1,  1909,  the  same  proceedings  were 
had.  At  a  meeting  held  August  23,  1909,  R. 
L.  Martin  was  elected  secretary,  and  William 
T.  Tlchenor,  vice  president.  In  the  place  of 
George  H.  Carter  and  Robert  M.  Beha,  re- 
signed. At  the  next  aimual  meeting,  held  on 
February  7,  1910,  the  following  officers  were 
elected  for  the  ensuing  year:   Albert  S.  Beba, 


president;  William  T.  Tlchenor,  vice  presi- 
dent; R.  L.  Martin,  secretary;  Thomas  H. 
Beha,  treasurer.  "With  the  approval  of  all 
the  directors,"  Thomas  H.  Beha  was  appoint- 
ed general  manager  by  the  president.  At  the 
annual  meeting  of  the  stockholders,  held  on 
February  6,  1911,  the  following  officers  were 
elected:  President,  Albert  S.  Beha;  vice 
president,  William  T.  Tlchenor;  secretary, 
R.*L.  Martin;  treasurer,  John  B.  Stokes.  At 
that  meeting  Robert  M.  Beha  was  appointed 
general  manager  "with  the  approval  of  all 
the  directors."  At  the  annual  meeting  held 
February  3,  1912,  the  following  officers  were 
elected:  President,  Albert  S.  Beha;  vice 
president,  William  T.  Tlchenor;  secretary, 
R.  L.  Martin;  treasurer,  John  B.  Stokes. 
Robert  M.  Beha  was  reappointed  general 
manager.  At  the  annual  meeting  held  on 
February  1,  1913,  the  same  officers  were 
elected  for  the  ensuing  year. 

The  stock  that  Martin  bought  averaged 
him  in  the  neighborhood  of  $100  a  share,  or 
four  times  the  par  value  of  the  stock.  At 
the  time  of  the  institution  of  the  suit,  the 
defendants  Beha,  Tlchenor,  and  Stokes  own- 
ed a  majority  of  the  stock.  For  several 
years  the  dividends  ranged  from  20  to  44 
per  cent.  The  annual  Income  from  the  plant 
was  about  $2,400.  Deducting  repairs,  etc., 
there  was  available,  after  the  payment  of  the 
$1,800  salary  voted  to  the  defendants,  suffi- 
cient money  to  pay  an  annual  dividend  of 
about  10  per  cent.  The  charter  and  by-laws 
of  the  corporation  are  not  in  evidence.  Al- 
bert S.  Beha,  the  president,  says  that  under 
its  charter  the  corporation  was  authorized  to 
have  a  board  of  from  three  to  five  directors. 
He  further  says  that,  while  the  minutes  of 
the  stockholders'  meetings  do  not  show  that 
any  directors  were  elected  as  such,  yet  they 
intended  to  elect  directors  by  electing  offi- 
cers who  could  only  serve  If  as  a  matter  of 
fact  they  were  directors.  It  further  appears 
from  the  minutes  of  several  of  the  meetings 
that  the  president  appointed  the  manager  of 
the  plant  "with  the  consent  of  all  the  direc- 
tors." 

The  chancellor's  Judgment  proceeds  upon 
the  theory  that  the  only  reason  assigned  for 
the  action  of  defendants  in  voting  themselves 
salaries  is  that  one  of  the  plaintiffs  had  ob- 
tained employment  with  another  corporation 
engaged  in  the  same  business,  and  that  there 
was  no  real  reason  for  voting  the  salaries, 
except  to  absorb  the  earnings  of  the  corpom- 
tion,  instead  of  paying  the  usual  dividends  In 
which  plaintiffs  would  share.  Though  con- 
ceding that  the  president  might  be  entitled 
to  a  amall  salary,  the  corporation  was  en- 
Joined  from  paying  him  any  salary  whatever, 
and  he  was  also  required  to  pay  back  all 
the  salary  that  he  had  received.  It  may  be 
doubted  if  the  Judgment  can  be  sustained  tor 
the  reasons  assigned  by  the  chancellor. 

ft]  While  it  may  be  true  that  the  minutes 
of  the  annual  meetings  do  not  show  that  the 
dliectora  were  elected  aa  such,  the  evidence 
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leaves  no  doubt  that  the  stockholders,  by 
electing  officers  of  the  corporation  who  were 
only  eligible  as  such  because  they  were  di- 
rectors, Intended  to  and  did  elect  the  officers 
directors.    That  this  is  true  is  further  shown 
by  the  fact  that  the  president  Immediately 
appointed    a    manager    of    the    corporation 
"with    the   consent    of   all    the    directors." 
While  it  is  true  that  the  meetings  of  the 
stockholders  were  somewhat  informal,  and 
tliat  the  minutes  of  these  meetings  were  not 
as  full  and  accurate  as  they  should  have 
been,  we  conclude  from  a  consideration  of 
all  the  evidence  that  the  defendants,  as  well 
as  Oie  previous  officers  of  the  corporation, 
were  as  a  matter  of  fact  elected  directors  of 
the  corporation.    It  is  evident  from  the  Judg- 
ment of  the  chancellor  that  he  took  the  same 
view  of  the  question.    We  shall  therefore  con- 
sider the  case  from  the  standpoint  that  de- 
fendants,   together    with    plaintiff    Martin, 
were,  as  a  matter  of  fact,  directors  of  the 
corporation.     Not  only  so,  but  they  owned 
practically  all  of  the  stock  of  the  corpora- 
tion.   It  follows,  therefore,  that  the  action 
of   the   directors   was   not   invalid   on   the 
ground  of  the  informality  of  the  manner  of 
their  selection. 

[21  It  must  also  be  remembered  that  this 
is  not  a  case  where  the  directors,  without 
authority  in  the  charter  or  by-laws,  or  with- 
out the  acquiescence  of  the  stockholders, 
have  voted  themselves  salaries  for  services 
merely  as  directors.  It  is  a  case  where  the 
directors  are  the  ministerial  officers  of  the 
corporation,  and  have  voted  themselves  sala- 
ries for  services  as  such  officers.  Ordinarily, 
of  course,  the  directors,  especially  where 
they  own  a  majority  of  the  stock  of  the  cor- 
poration, are  invested  with  large  powers  in 
the  matter  of  the  selection  of,  and  the  sala- 
ries to  be  paid,  officers  of  the  corporation. 
With  this  broad  discretion  the  courts  will 
not  ordinarily  Interfere. 

[S]  It  is  also  the  rule  that,  In  the  absence 
of  statutory  or  other  provisions  regulating 
the  constitutional  powers  of  the  managing 
body,  the  majority  of  the  stockholders  must 
determine  how  its  affairs  are  to  be  conduct- 
ed, and  to  whom  and  under  what  restrictions 
the  management  of  those  affairs  shall  be  In- 
tmsted.  Lindl.  Comp.  (5th  Ed.)  298.  The 
right  of  a  majority  of  the  stockholders  either 
to  originally  direct  or  affirm  a  contract  be- 
tween the  company  and  a  director  or  direc- 
tors personally  interested  in  the  contract 
is  not,  however,  absolute  and  unqualified, 
bnt  la  subject  to  the  qualification  that  the 
affirmance  or  adoption  must  not  be  brought 
about  by  unfair  or  Improper  means,  and  must 
not  be  Illegal  or  fraudulent,  or  ororesslve 
towards  those  stodtbolders  who  oppose  It 
Northwestern  Transportation  Co.  v.  Beatty, 
L.  B.  12  App.  B80  (Jud.  ConncU,  188T). 

[4]  It  la  likewise  well  settled  that  the  ma- 
jority of  the  stockholders,  although  they  may 
deal  with  the  assets  of  the  company,  cannot 
■o   deal  with  them  as  to  divide  the  assets, 


more  or  lees,  between  themselves,  to  the  ex- 
clusion of  the  minority.  Meiner  v.  Hooper's 
Telegraph  Works,  9  Ch.  App.  353.  At  the 
same  time  this  rule  does  not  require  that  the 
directors  who  are  active  officers  of  the  cor- 
poration stiall  donate  their  services  to  the 
corporation.  The  facts  of  this  case  illustrate 
the  wisdom  of  this  rule.  Here,  for  a  num- 
ber of  years  all  the  officers  and  employes  of 
the  coriKiratlon  were  both  stockholders  and 
directors.  So  long  as  this  condition  contin- 
ued, the  officers  of  the  corporation  who  were 
Intrusted  with  the  management  of  its  affairs 
might  have  been  willing  to  give  their  serv- 
ices in  consideration  of  the  increased  divi- 
dends which  they  were  to  receive.  Plaintiff 
R.  L.  Martin,  however,  severed  his  connec- 
tion with  the  company,  and  entered  the  em- 
ploy of  a  rival  company.  We  cannot  say, 
imder  these  circumstances,  that  the  officers 
were  therefore  required  to  give  their  services 
to  the  corporation  for  the  purpose  of  increas- 
ing the  dividends  of  Martin,  who  was  receiv- 
ing pay  for  his  services  from  a  rival  concern, 
or  to  Increase  the  dividends  of  his  C(H>lain- 
tiff,  who  was  rendering  no  services  for  the 
corporation. 

[t]  In  such  a  case,  however,  a  court  of 
equity,  on  application  by  the  minority  stock- 
holders, will  review  the  reasonableness  of  the 
salaries  allowed  the  corporate  officers  by  the 
directors,  with  the  approval  of  the  majority 
of  the  stockholders,  and  where  it  appears 
that  the  salaries  allowed,  considering  the 
nature  and  extent  of  the  services  rendered, 
are  exorbitant  or  unreasonable,  will  afford 
adequate  relief,  by  enjoining  the  payment  of 
such  salaries  and  adjudging  a  recovery  for 
the  excess  over  what  is  a  reasonable  salary. 
Lillard  V.  Oil,  Paint  &  Drug  Co.,  70  N.  J.  Bq. 
197,  56  Atl.  254,  58  Atl.  188;  Cook  on  Cor- 
porations (6th  E2d.)  i  657;  Jacobson  t.  Brook- 
lyn Lumber  Co.,  184  N.  Y.  162,  76  N.  E.  1075; 
Von  Arnlm  v.  American  Tube  Works,  188 
Mass.  615,  74  N.  E.  680.  The  question  of  the 
reasonableness  of  the  compensation  of  such 
an  officer  depends  on  what  the  services  of  a 
competent  officer  are  reasonably  worth,  and 
not  on  what  he  could  make  In  a  differ^it 
business.  LiUard  v.  Oil,  Faint  &  Drug  Ca, 
supra. 

[I]  In  a  case  like  this,  where  the  compen- 
sation is  fixed  by  the  board  of  directors,  who 
also  are  a  majority  of  the  stockholders,  it 
does  not  devolve  upon  the  director  whose 
compensation  Is  in  question  to  prove  that  the 
compensation  Is  fair ;  but  the  objecting  stock- 
holder must  establish  affirmatively  that  the 
salary  or  compensation  is  unreasonable  and 
oppressive,  LiUard  T.  Oil,  Paint  &  Drug 
Co.,  supra.  In  the  case  under  consideration, 
no  evidence  was  heard  on  the  question  of 
the  unreasonableness  of  the  salaries  involv- 
ed. In  the  absence  of  such  evidence,  we  are 
not  prepared  to  say  that  the  salaries  voted 
the  defendants  are  unreasonable  and  oppres- 
sive 

[7]  2.  While  fliere  is  authority  to  the  ef- 
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feet  that  directors  may  vote  Increased  sala- 
ries to  themselves  as  offlcers,  where  each  one 
refrains  from  voting  when  the  resolution  af- 
fecting himself  Is  voted  on  (McNab  v.  McNab, 
etc.,  Co.,  82  Hun,  18, 16  N.  Y.  Supp.  448;  Id., 
133  N.  Y.  687,  31  N.  E.  627),  yet  It  Is  elemen- 
tary that  no  person  can  vote  on  his  own  case. 
Nor  can  his  vote  be  counted  for  the  purpose 
of  constituting  a  quorum.  ScbaShauser  v. 
Arnholt  &  Sehaefer,  etc.,  Co.,  218  Pa.  298,  67 
Atl.  417,  11  Ann.  Cas.  772 ;  Copeland  v.  John- 
son Mfg.  Co.,  47  Hun,  235. 

In  the  case  before  us  the  salary  of  each 
officer  was  not  fixed  by  a  separate  resolu- 
tion. The  three  salaries  were  fixed  by  one 
resolution.  Each  of  the  defendants  voted  in 
favor  of  the  resolution.  In  such  a  case  the 
court  will  not  separate  the  resolution  into 
three  distinct  parts,  and  say  that  that  part 
of  the  resolution  providing  a  salary  for  each 
particular  oflScer  or  director  was  carried  by 
the  votes  of  the  other  two,  even  if  the  other 
two  constituted  a  majority  of  a  quorum.  In 
other  words,  there  Is  no  way  of  drawing  the 
line  of  demarcation,  and  holding  that  no  one 
of  the  directors  voted  in  his  own  case,  but 
that  his  salary  was  fixed  by  the  votes  of  the 
other  two.  It  is  simply  a  case  where  each 
director  voted  in  favor  of  a  resolution  fixing 
bis  own  salary,  and  it  is  impossible  to  say 
that  his  act  was  invalid  as  to  himself,  but 
valid  as  to  the  other  two.  We  therefore  con- 
clude that  the  action  of  tne  board  in  TOtlng 
the  salaries  was  invalid. 

Judgment  affirmed. 


MARKET  et  al.  v.  JEFFERSON  COUNTY 
CONST.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  MUI?ICIPAL  CORPOBATIONB  (§  450*)— PUB- 
LIC IMPBOVEUENTS  —  METHOD  OP  ASSESS- 
MENT—"PbINCIPAI,  Stbeet"— Pabk  Botruc- 
VABD— ' '  Squabs.'  ' 

Under  Ky.  St.  {  2833,  providing  that,  when 
the  improvement  is  the  original  construction  of 
a  street,  improvement  shall  be  made  at  the  ex- 
clusive cost  of  the  owners  of  lots  in  each  fourth 
of  a  square,  to  be  equally  apportioned  accord- 
ing to  the  number  of  square  feet  owned  by  them 
respectively,  and  that  each  subdivision  of  the 
territory  bounded  on  all  sides  by  principal 
streets  shall  be  deemed  a  "square,"  the  test  of 
a  "principal  street"  is  dedication  to  the  use  of 
the  public,  and  does  not  depend  on  whether  the 
abutting  owners  will  ever  oe  called  on  to  pay 
the  cost  of  improvement,  and  a  park  boulevard, 
though  improved  by  the  park  commissioners 
and  under  their  control  by  virtue  of  Ky.  St.  g 
2848,  having  been  dedicated  to  the  public  use, 
is  a  "principal  street";  hence  an  assessment  for 
the  improvement  of  the  adjacent  parallel  street 
cannot  be  extended  back  to  the  line  of  the  boule- 
vard, but  must  be  limited  to  a  line  midway  be- 
tween. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1073,  1074;  Dec. 
Dig.  S  460.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Square.]  i 


2.  Municipal  Cobpobations  (|  269*)— Pcb- 

UC     lMFR0VEMERT»— STBKETEh-ExPKHBX     OF 

Abutting  Owneb. 

A  street,  without  regard  to  its  previous  con- 
dition, may  be  originally  improved  once  at  the 
expense  of  the  abutting  property  owner. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  718-724,  733 ;  Dec. 
Dig.  i  269.*] 

Appeal  from  Circnlt  Court,  JelTerson  Coon- 
ty,  Chancery  Branch,  First  Division. 

Action  by  the  Jefferson  County  Constmc- 
tlon  Company  and  another  against  A.  H. 
Marret  and  another.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Judgment  re- 
versed, and  cause  remanded,  with  directtona 
to  enter  Judgment 

Al.  M.  Marret  and  D.  Moxley,  both  of  Louis- 
ville, for  appellants.  William  Furlong  and 
Furlong,  Woodbury  &  Furlong,  all  of  Louis- 
ville, for  appellees. 

CLAY,  C.  This  appeal  presents  for  deter- 
mination the  proper  method  of  apportioning 
the  cost  of  improving  that  part  of  Sherwood 
avenue  in  the  city  of  Louisville  lying  between 
a  point  830  feet  northeast  of  the  Bardstown 
Road  and  Cherokee  Park. 

[1]  Sherwood  avenue  runs  northeast  from 
the  Bardstown  Road.  Alta  avenue  is  a  street 
lying  east  of  Sherwood  .avenue  and  run-niug 
parallel  with  it.  The  distance  between  these 
two  streets  is  approximately  400  feet.  They 
are  both  quite  long,  without  any  intersecting 
streets.  Eastern  Parkway  is  located  on  the 
west  side  of  Sherwood  avenue.  It,  too,  be- 
gins at  the  Bardstown  Road  and  runs  north- 
east. At  the  Bardstown  Road  its  distance 
from  Sherwood  avenue  is  400  feet  From 
that  point  the  distance  from  Sherwood  av- 
enue varies  at  different  points,  and  gradually 
diminishes  until  at  the  Park  line  the  distance 
between  the  two  streets  is  about  103  feet 
The  first  section  of  Sherwood  avenue  was  Im- 
proved several  years  ago. .  The  abutting  prop- 
erty on  the  east  side  was  assessed  to  a  point 
midway  between  Sherwood  avenue  and  Alta 
avenue,  and  on  the  west  side  to  a  point  mid- 
way between  Sherwood  avenue  and  Eastern 
Parkway.  The  second  section,  and  the  one 
involved  in  tills  action,  was  afterwards  im- 
proved, and  the  same  method  of  assessment 
adopted.  The  work  was  performed  by  the 
Jefferson  County  Construction  Company.  On 
completion  of  the  work  Improvement  war- 
rants were  assigned  to  the  Kentuclcy  &  Indi- 
ana Construction  Company. 

Two  of  the  pr<^^rty  owners,  Goepper  and 
Eckenioth,  refused  to  pay  their  assessments. 
Thereupon  plaintiffs,  Jefferson  County  Con- 
struction Company  and  t£e  Kentucky  &  Indi- 
ana Construction  Company,  brought  this  ac- 
tion to  enforce  payment  Qoepper  and  Eken- 
rotb  contended  that  the  cost  of  the  improve- 
jatat  should  be  extended  as  far  back  on  the 
west  side  of  Sherwood  avenue  as  it  did  on 
the  east  side;   at  any  rate,  to  the  boundary 
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line  of  Eastern  Parkway.  The  chancellor 
snstained  the  contention  of  Goepper  and  £2ck- 
enroth,  and  adjudged  that,  where  possible, 
the  property  on  the  west  side  of  Sherwood 
avenue  shonld  be  assessed  to  the  same  depth 
as  the  property  on  the  east  side,  and  that  in 
no  event  should  the  assessment  extend  be- 
yond the  eastern  border,  which  shonld  be  re- 
garded as  an  Impassable  barrier.  Pursuant 
to  the  Judgment  of  the  chancellor,  a  special 
commissioner  was  appointed  to  reapportion 
the  cost  of  the  Improvement.  This  method  of 
apportioning  the  cost  of  the  improvement  ma- 
terially increased  the  assessments  due  by  W. 
H.  Marret  and  Carrie  Moxley,  who  prosecute 
this  appeal  from  the  Judgment  finally  entered. 

Appellants  contend  that  Eastern  Parkway 
is  a  principal  street,  within  the  meaning  of 
section  2838,  Kentucky  Statutes,  describing 
the  method  of  apportioning  the  cost  of  street 
improvements  In  cities  of  the  first  class.  On 
the  other  hand,  it  is  Insisted  that  Eastern 
Parkway  is  not  a  principal  street,  within  the 
meaning  of  that  statute.  It  appears  from  the 
evidence  that  a  portion  of  Eastern  Parkway 
was  formerly  Melrose  avenue.  Appellant 
Marret  conveyed  to  the  board  of  park  com- 
missioners a  strip  of  ground  40  feet  wide  "for 
the  purpose  of  establishing  and  maintaining 
Eastern  Parkway."  The  other  land  covered 
by  the  parkway  was  acquired  by  dedication 
or  purchase  from  the  abutting  property  own- 
era.  The  care,  management,  and  custody  of 
all  parkways  are  vested  in  the  board  of  park 
commissioners,  with  the  power  to  adopt  rules 
and  regulations  for  the  reasonable  and  proper 
use  thereof.  Section  2S48,  Kentucky  Statutes. 
The  title  to  all  such  property  is  vested  In  said 
board,  and  such  property  must  be  held  in 
strict  and  Inviolable  trust  for  public  park 
purposes,  free  from  all  taxes,  Imposts,  and 
assessments,  state,  county,  district,  municipal, 
or  otherwise.  Section  2833,  Kentucky  Sta^ 
utes,  provides  In  part  as  follows: 

"When  the  Improvement  is  the  original  con- 
Btruction  of  any  Btreet,  road,  lane,  alley  or 
avenue,  improvement  shall  be  made  at  the  ez- 
closive  coat  of  the  owners  of  lots  in  each  fourth 
of  a  8<]uare,  to  b«  equally  apportioned  by  the 
i>oard  of  public  works,  according  to  the  number 
of  square  feet  owned  by  them,  respectively,  and 
in  such  improvements  the  cost  of  the  curbing 
shall  constitute  a  part  of  the  cost  of  the  con- 
struction of  the  streets  or  avenne,  and  not  of 
the  sidewalk.  Each  subdivision  of  the  territory 
bounded  on  all  sides  by  principal  streets  shall 
be  deemed  a  squafe.  When  the  territory  con- 
tiguous to  any  public  way  is  not  defined  into 
squares  by  principal  streets,  the  ordinance  pro- 
viding for  the  improvement  of  such  public  ways 
shall  state  the  depth,  not  exceeding  five  hundred 
feet,  on  both  sides  of  said  improvement  to  be 
assessed  for  the  cost  of  malting  the  same,  in- 
cluding the  coat  of  the  improvement  of  the  in- 
tersections, if  any,  of  said  public  way,  according 
to  the  number  or  square  feet  owned  by  the  par- 
ties respectively  within  the  depth  as  set  out  in 
the  ordinance. 

The  chancellor,  basing  his  conclusion  on 
the  theory  that  the  statute  contemplates  that 
the  whole  landed  property  within  the  dty 
shall  be  subject  to  assessment  for  street  im- 


provements, and  that  the  very  essence  of  the 
statute  is  equality  of  burden,  decided  that 
the  test  to  be  applied  In  determining  whether 
or  not  a  street  Is  a  principal  street  wltliln 
the  meaning  of  the  statute  is  not  that  of 
public  use  or  dedication,  but  whether  or  not 
it  has  been  or  may  t>e  originally  constructed 
at  the  cost  of  the  abutting  lot  owner.  Fol- 
lowing out  this  reasoning,  he  concluded  that 
as  the  title- to  the  parkway  was  vested  in  the 
board  of  park  commissioners,  and  that  board 
at  Its  own  expense  had  constructed  the  boule- 
vard, and  the  property  owners  would  in  all 
probability  never  be  called  upon  to  bear  any 
of  the  cost  of  the  construction  of  this  street. 
Eastern  Parkway  was  not,  therefore,  a  prin- 
cipal street  within  the  meaning  of  the  stat- 
ute. 

[2]  In  answer  to  this  position  it  Is  suffi- 
cient to  say,  In  the  first  place,  that  the  stat- 
ute makes  no  such  distinction.  It  refers  only 
to  principal  streets,  without  regard  to  wheth- 
er they  have  been  or  may  be  constructed  at 
the  cost  of  the  property  owner.  Jn  the  next 
place,  even  If  the  view  of  the  chancellor  be 
correct  in  regard  to  the  test  to  be  applied, 
the  case  presented  Is  not  such  as  to  make  it 
certain  that  the  property  owners  adjoining 
Eastern  Parkway  wUl  never  be  called  on, to 
bear  their  proportionate  part  of  its  original 
improvement.  It  is  well  settled  in  a  number 
of  cases  that  a  street,  without  regard  to  its 
previous  condition,  may  be  originally  improv- 
ed once  at  the  expense  of  the  abutdng  prop- 
erty owner. 

The  board  of  park  commissioners  Is  a  crea- 
ture of  the  statute,  and  subject  to  legislative 
change.  The  Legislature  has  the  power  to 
permit  the  control  of  park  boulevards  by  mu- 
nicipalities as  it  sees  fit,  or  It  may  authorize 
a  city,  for  and  on  behalf  of  ihe  board  of  park 
commissioners,  to  order  the  Improvement  of 
park  boulevards  at  the  cost  of  the  abutting 
property  owner.  Should  this  be  done,  then 
defendants  would  be  called  upon  to  bear  their 
proportion  of  the  burden  of  the  improvement 
of  Eastern  Parkway,  although  they  have  l>een 
relieved  of  liability  for  the  cost  .of  the  im- 
provement of  Sherwood  avenue  on  the  theory 
that  they  would  never  be  called  on  to  bear 
any  part  of  the  cost  of  improving  Eastern 
Parkway.  Thus  It  will  be  seen  that  the  test 
applied  by  the  chancellor  Is  not  strictly  ap- 
plicable to  the  facts  of  this  case.  Indeed,  the 
application  of  such  a  test  would  leave  the 
matter  of  street  assessments  in  great  uncer- 
tainty and  confusion.  People  purchasing  lots 
have  the  right  to  look  at  the  adjoining  streets 
and  determine  whether  or  not  the  property 
purchased  will  ever  be  called  on  to  bear  any 
part  of  the  cost  of  constructing  these  streets. 
When  they  see  a  street  that  has  been  dedi- 
cated to  public  use,  they  have  a  right  to  con- 
clude that  it  is  a  principal  street  within  the 
meaning  of  the  statute,  and  should  not  be  re- 
quired to  speculate  as  to  whether  or  not  It 
Is  a  street  of  such  peculiar  character  that  It 
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could  never  be  originally  constructed  at  tbe 
cost  of  the  abutting  property  owner. 

We  therefore  conclude  that  a  principal 
street,  within  the  meaning  of  the  statute,  is 
a  principal  thoroughfare  that  has  been  dedi- 
cated to  the  use  of  tbe  public.  This  rule  will 
enable  the  general  council  to  know  with  rea- 
sonable certainty  what  assessment  burdens 
abutting  property  owners  will  have  to  bear, 
and  to  regulate  street  improvements  accord- 
ingly. It  will  also  give  to  the  abutting  prop- 
erty owner  and  those  who  expect  to  become 
abutting  property  owners  a  reasonable  basis 
for  measuring  the  burden  which  the  abutting 
property  will  have  to  bear.  The  evidence  in 
this  case  conclusively  shows  that  Eastern 
Parkway  Is  a  principal  thoroughfare,  dedicat- 
ed to  the  use  of  the  public.  It  follows  that 
the  method  adopted  by  the  chancellor  for  ap- 
portioning the  cost  of  the  improvement  is  er- 
roneous, and  that  the  method  ad(H>ted  by  the 
general  council  should  stand. 

Judgment  reversed,  and  cause  remanded, 
with  directipns  to  enter  Judgment  In  can- 
formity  to  this  opinion. 


ADAMS  V.  HAM6RICK. 
(Court  of  Appeals  of  Kentucky.  -Dec.  18, 1914.) 

1.  LANDLoan  AND  Tenant  ({  128*)— Failxibe 
TO  Give  Possession. 

That  there  is  a  little  plunder  in  some  of 
tbe  rooms  of  a  bouse  rented  tu  lessee  which 
could  be  removed  in  a  few  minutes  is  not  a 
failure  to  give  possession  where  the  lessee  ar- 
rived without  notice,  and  gave  landlord  no  time 
to  remove  before  repudiating  the  lease. 

(Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  448,  449;  Dec.  Dig.  | 
128.*] 

2.  LANDLoan  ANn  Tenant  (S  128*)— Failubb 
TO   Give  Possession— Occitfahct  or  An- 

OTHBB. 

That  a  landlord  rents  tbe  whole  house  at 
a  time  when  he  has  rented  a  portion  of  tbe 
house  to  a  construction  foreman  who  was  in 
possession  of  such  portion  with  right  of  occu- 
pancy until  tbe  construction  work  was  complet- 
ed, fails  to  give  the  lessee  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Truant,  Cent.  Dig.  M  448,  449;  Dec.  Dig.  { 
128.*] 

3.  Landlobd  ANn  Tenant  (i  129*)^Breaoh 
.or  Rental  Contbact— Instbuctions. 

In  an  action  for  damages  for  breach  of  a 
rental  contract,  an  instruction  to  find  the  rea- 
sonable rental  value  of  the  contract  if  plaintiff 
recovered  is  erroneous  as  fixing  no  standard  by 
which  to  fix  the  amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  I.«ndlord  and 
Tenant,  Cent.  Dig.  {|  450-457;  Dec.  Dig.  | 
129.*1 

Appeal  from  Circuit  Court,  Grant  County. 

Action  by  R.  S.  Hambrlck  against  Robert 
Adams.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded for  new  trial. 

C.  C  Adams,  of  WUliamstown,  and  B.  F. 
Menefee,  of  Crittenden,  for  appellant  J. 
J.  Blackburn,  of  WUliamstown,  for  appellee. 


CLAY,    a      Plaintiff,    B.    8.    Hambrick, 

brought  this  action  against  defendant,  Rob- 
ert Adams,  to  recover  damages  for  the  breach 
of  a  rental  contract  Defendant  answered 
that  plaintiff  had  breached  the  contract,  and 
connterclalmed  for  damages  amounting  to 
$35.  The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $175.    Defendant  appeals. 

Defendant  owns  a  small  tract  of  land  near 
Crittenden,  Grant  county,  Ky.  On  this  land 
there  are  located  a  large  house,  two  bams, 
and  several  other  buildings.  The  house  is 
two  stories  high  in  troat  and  one  story  high 
In  the  rear.  In  the  front  part  of  the  bouse 
are  eight  rooms,  four  upstairs  and  fonr 
down.  The  rooms  on  each  side  of  tbe  house 
are  divided  by  hallways  above  and  below.  A 
portion  of  this  house,  consisting  of  the  rooms 
on  the  north  side  of  the  house,  a  stock  bam, 
and  certain  feed  lots  adj(^ulng  the  pond 
and  surrounding  the  barns,  had  been  leased 
to  A.  6.  Lawrence,  the  foreman  of  a  con- 
struction crew,  with  the  privilege  of  placing 
tents  for  his  crew  in  the  yard,  and  the  lot 
next  to  the  pond.  His  lease  was  to  continue 
until  he  had  finished  his  work  of  grading  the 
railroad  track  nearby.  Lawrence  took  pos- 
session of  the  portion  of  the  premises  leased 
to  him,  stretched  tents,  stored  feed  snpplieB, 
appliances,  and  equipment,  and  converted 
one  of  the  six  rooms  into  an  office  and  anoth- 
er one  into  a  commissary.  Tbe  other  four 
rooms  were  used  for  cooking  and  eating  and 
sleeping.  The  only  colored  person  who  occu- 
pied the  apartments  was  a  cook,  who  bad  a 
room  In  the  rear.  While  Lawrence  waa  thus 
In  possession,  plaintiff,  on  the  18th  day  of 
February,  went  out  to  defendant's  home  for 
the  purpose  of  renting  the  place.  Defendant 
took  plaintiff  to  the  house  and  showed  him 
the  situation.  Plaintiff  returned  to  bis  home 
some  distance  away,  and  after  consulting  his 
wife  returned  to  defendant's  home  and  en- 
tered into  a  lease  with  him.  Under  the 
terms  of  this  lease  plaintiff  was  to  have  cer- 
tain fields  to  be  planted  In  tobacco,  and  an- 
other field  to  be  planted  in  com.  Defendant 
was  to  have  half  of  the  tobacco  and  half  of 
the  corn.  The  other  half  was  to  be  plain- 
tltTs.  The  lease  further  provided  that  plain- 
tiff was  to  have  pasture  for  one  cow  and 
two  horses,  and  the  use  of  the  house,  free  of 
rent,  during  the  continuance  of  the  lease. 
After  the  lease  was  executed,  plaintiff  re- 
turned to  his  home.  On  tbe  evening  of  March 
11th,  plaintiff  returned  with  his  family  and 
household  goods.  He  had  not  advised  the  de- 
fendant of  the  time  when  he  would  arrive. 
There  was  some  plunder  in  the  rooms  on  the 
south  side,  but  the  evidence  shows  that  ttiis 
could  have  been  removed  In  a  very  few  min- 
utes. Plaintiff  went  to  defendant  and  made 
complaint  of  tbe  fact  that  the  house  was  oc- 
cupied. He  claims  that  defendant  told  him 
that  he  would  see  Lawrence  in  a  day  or  two 
and  get  him  to  vacate  some  of  these  rooms. 
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Plaintiff  stored  bis  honsetaoM  goods  In  tbe 
town  near  by,  and  nerer  returned  to  tbe 
house  or  thereafter  asked  possession. 

Defendant  pleaded  tbat  tbe  real  contract 
between  blm  and  plaintlfC  was  tbat  plaintiff 
was  to  bave  tbe  sontb  portion  of  tbe  premis- 
es until  Lawrence  moved  away.  Thereafter 
he  was  to  have  tbe  whole  house,  but  by  mu- 
tual mistake  of  tbe  parties  tbe  contract  as 
written  called  for  the  whole  house  instead  of 
tbe  fonr  rooms  and  other  portion^  of  tbe 
premises  until  tbe  premises  were  vacated 
by  liawrence,  as  agreed  on  by  blm  and  plain- 
tiff, nie  weight  of  tbe  evidence  tends  to 
show  that  such  was  the  agreement  of  the 
parties.  Defendant's  evidence  further  shows 
tbat  he  told  plaintiff  to  return  to  tbe  house 
and  tell  Lawrence  to  move  his  things  out, 
but  plaintiff  failed  to  do  tbls. 

[1-9]  It  Is  apparent  that  the  case  turns 
on  whether  or  not  tbe  whole  bouse  was  rent- 
ed to  plaintiff,  or  only  a  portion  thereof. 
If,  as  a  matter  of  fact,  only  a  portion  of  the 
bonse  was  rented,  tbe  mere  fact  that  a  little 
plunder  was  In  one  of  tbe  rooms  which  might 
have  been  removed  In  a  few  minutes  when 
plaintiff  arrived,  without  any  notice  of  his 
coming,  would  not  amonnt  to  a  refusal  to 
put  plaintiff  In  possession,  in  view  of  the 
fact  tbat  defendant  was  given  no  opportunity 
whatever  to  have  the  plunder  removed.  If, 
on  the  other  hand,  tbe  whole  house  was  rent- 
ed to  plaintiff,  the  possession  of  a  portion 
thereof  by  the  construction  crew,  who  it  Is 
not  ccmtended  bad  any  purpose  of  leaving 
until  their  work  was  completed,  would 
amount  to  a  refusal  to  put  plaintiff  in  pos- 
session. One  of  the  instructions  given  by 
tbe  trial  court  authorized  a  finding  in  favor 
of  plaintiff  if  he  rented  only  a  portion  of  the 
house  and  defendant  refused  to  put  him  In 
possession.  Tbls  instruction  was  erroneous; 
for,  as  said  before,  the  circumstances  did 
not  amount  to  a  refusal,  if,  as  a  matter  of 
fact,  only  a  portion  of  the  house  was  rented. 
Tbe  Jury  were  also  told  tbat  If  they  found 
for  plaintiff,  to  find  the  reasonable  rental 
value  of  tbe  contract  to  him.  This  instruc- 
tion gives  to  the  Jury  no  standard  by  which 
to  flx  the  amount  of  damages,  and  is  there- 
fore erroneous. 

On  another  trial  the  court  will  instruct  the 
Jury  as  follows:  (1)  Ton  will  find  for  the 
plaintiff,  and  flx  his  damages  as  provided  by 
instruction  No.  2,  unless  you  believe  as  In 
Inatmctlon  No.  8. 

019  If  you  find  for  plaintiff^  you  will  award 
him  such  damages  as  you  believe  from  the  evir 
dence  will  fairly  represent  the  value  of  the  use 
of  the  house  and  pasturage  of  one  cow  and 
two  horses,  and  bis  half  <^  the  market  value  of 
the  crops,  which  he,  by  ordinarily  good  hus- 
bandly, could  have  raised  on  the  leased  land, 
less  the  cost  of  raising  the  whole  crops,  includ- 
ing his  services  as  t>art  of  the  cost.  (3)  If  yon 
bdeve  fraa  the  evidence  that  the  true  agree- 
ment between  plaintiff  and  defendant  was  Uiat 
plaintiff  was  to  have  only  the  south  portion  of 
the  house  until  the  construction  crew  vacated 


th«  premises,  and  that  by  mutual  mistake  of 

the  parties  this  part  of  the  contract  was  omit- 
ted from  the  written  contract,  you  will  find  for 
the  defendant 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


KEINER  V.  COLLINS. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Trial    (|    252*)— iNsTBtrcnoNs— Applica- 
BiLTTT  TO  Evidence. 

In  an  action  for  damages  for  malicious 
prosecution,  where  the  evidence  failed  to  show 
any  physical  suffering  on  tbe  part  of  plain- 
tiff by  reason  of  the  prosecution,  and  her  ar- 
rest, an  instruction  snbmittlng  tbe  issue  of 
such  damages  to  the  Jury  is  improper,  not  being 
applicable  to  the  evideoce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  505,  696-612;   Dec.  Dig.  {  252.*] 

2.  Malicious  Prosecution  (J  72*)— Actions 
— Instbuctions— Probable  Cause. 

An  instruction  in  an  action  for  malicious 
prosecution  which  generally  defined  probable 
cause,  but  did  not  tell  the  jury  what  facts 
constituted  probable  cause  in  the  particular 
case,  is  erroneous;  the  question  what  facts 
constituted  probable  canse  being  for  tbe  conrt. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |S  168-173;   Dec.  Dig. 

3.  New  Trial  (J  39*)- Right  to— Ebboneous 

iNSTRUCyiONS. 

Where  the  instructionB  in  ftn  action  for 
malicious  prosecution  submitted  elements  of 
damage  not  raised  by  the  pleadings,  and  im- 
properly defined  elements  of  tbe  offense,  a  new 
trial  shonld  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §1  67-61 ;   Dec.  Dig.  S  30.»] 

4.  Malicious  Pboskcution  ((  27*)— Actions 
— "Maliob." 

In  an  action  for  malicious  prosecution, 
"malice"  is  not  merely  the  intentional  doing  of 
a  wrongful  act  without  legal  justification,  but 
is  the  mental  intent  or  unlawful  purpose,  which 
is  an  essential  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |  60 ;    Dec.  Dig.  |  27.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Malice.] 

5.  Tbial  (I  251*>—lHSTBUcnoN8— Statement 

AS   TO    ISSCTS. 

In  an  action  for  malicious  prosecution, 
it  is  proper  to  charge  that  plaintiff  cannot 
recover   for  false   imprisonment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  587-695;    Dec.  Dig.  |  251.*] 

6.  Malicious  Pbosecutior  (|  72*)- Actions 
—Evidence— iNSTBUcnoNS. 

In  an  action  for  malicious  prosecution,  an 
Instruction  charging  that,  if  defendant  received 
information  that  a  person  of  plaintiCTs  descrip- 
tion had  stolen  a  watch  in  another  place,  tbat 
if  tiie  information  was  sncb  as  a  reasonably 
prudent  person  would  act  upon,  and,  if  de- 
fendant from  such  information  had  reasonable 
cause  to  believe,  and  did  believe,  plaintiff  to 
be  the  thief,  he  had  probable  canse  for  procur- 
ing her  arrest  and  Instituting  a  prosecution 
for  the  theft,  correctly  submits  the  issue  of 
probable  cause  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  S§  168-173;  Dec.  Dig. 
i  72.*] 
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7.  Affbai,  and  Ebbob  ({   1Q33*)— Kbvibw— 
Habmless  Ebbob. 

A  party  cannot  complain  on  an  appeal  of 
an  imtruction  which  was  more  favorable  to 
Mm  than  the  law  allowed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  "Dig.  H  4052-4062;  Dec.  Dig.  i 
1033.*] 

8.  Appeal  awd  Ebbob   (|  1057*)— Review— 
Habmless  Ebbob. 

The  exclusion  of  evidence  of  a  fact  abun- 
dantly established  by  other  evidence  is  harmless. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.   |i  4194r-lL99,  4205;    Dec 
Dig.  i  1057.*] 

9.  Malicious  Pbosecution  (i  59*)— Actions 
—Evidence. 

In  an  action  for  malicious  prosecution 
against  a  peace  officer  who  arrested  plaintiff  on 
the  theory  that  she  was  a  thief  wanted  at  an- 
other place,  testimony  that  the  description  of 
the  thief  contained  in  the  circular  letters  sent 
out  to  peace  officers  over  the  state  fitted  plain- 
tiff is  admissible. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  125-137;  Dec.  Dig. 
{  59.*] 

Appeal  from  Clrcalt  Court,  McCracken 
County. 

Action  by  Mrs.  Laura  F.  Kelner  against 
James  Collins.  From  a  judgment  for  de- 
fendant and  an  order  denying  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Oliver  &  Oliver  and  Samuel  H.  Crossland, 
all  of  Paducab,  for  appellant.  Berry  & 
Grasstaam,  of  Padncah,  for  appellee. 

SETTLE,  J.  This  action  for  malicious 
prosecution  was  brought  by  appellant  against 
aptKllee  in  the  court  below;  the  amount  of 
damages  claimed  being  $5,475.  It  was  al- 
leged in  the  petition  that  appellee,  who  Is 
the  chief  of  police  of  the  dty  of  Paducah, 
arrested  appellant  under  a  warrant  Issued 
at  his  instigation  by  the  Judge  of  the  police 
oonrt  of  the  city  of  Henderson,  charging  her 
with  the  crime  of  grand  larceny;  that  after 
appellant's  arrest  she  was  taken  by  appellee 
to  the  dty  of .  Henderson,  where  she  was 
guarded  at  her  own  expense  until  indicted, 
through  his  procurement,  by  the  grand  jury 
of  Henderson  county,  for  the  crime  charged ; 
and  that  upon  the  return  ot  the  indictment 
she  was  committed  to  jail,  where  she  re- 
mained In  confinement  for  a  week,  and  until 
able  to  give  bond.  It  Is  further  averred  In 
the  petition  that  at  the  succeeding  term  of 
the  Henderson  drcult  court  she  was  tried 
under  the  indictment  for  the  crime  therein 
charged,  but  that  the  case  was  not  submit- 
ted to  the  jury  on  the  evidence,  because  the 
commonwealth's  attorney,  before  the  conclu- 
sion of  her  evidence,  announced  to  the  court 
that  the  evidence  relied  on  by  the  common- 
wealth did  not  warrant  her  conviction,  and 
upon  bis  motion  the  court  peremptorily  In- 
structed the  Jury  to  acquit  her,  which  was 
done,  and,  by  the  judgment  entered,  appellant 
discharged  from  custody ;  that  appellant  was 
Innocent  of  the  crime  charged  against  her; 


and  that  her  arrest,  indictment,  and  prose- 
cution therefor  were  made^  Instigated,  and 
procured  by  appellee  malidously  and  with- 
out probable  cause. 

The  answer  of  appellee  admitted  the  ar- 
rest of  appdlant  by  appellee  and  her  de- 
livery by  him  to  the  police  judge  of  Hender- 
son, but  denied  that  her  indictment  or  prose- 
cution were  Instigated  by  him,  or  that,  in 
effecting  her  arrest  and  delivering  her  to  the 
police  jfdge  at  Henderson,  he  acted  mali- 
dously or  without  probable  cause.  In  the 
second  paragraph  ot  the  answer  the  facts 
leading  to  the  arrest,  indictment,  and  trial 
of  appellant  were  particularly  set  forth  ;  and 
it  was  allied  that,  in  effecting  her  arrest 
and  delivering  her  to  the  police  judge  at 
Henderson,  appellee  acted  aa  a  peace  officer, 
upon  probable  cause,  without  malice  and 
under  a  warrant,  duly  issued  by  the  poUce 
judge  of  Henderson,  charging  her  with  the 
crime  of  grand  larceny. 

There  were  three  trials  of  the  case.  On° 
the  first  trial,  appellant  recovered  a  verdict 
for  $1,475  damages;  on  the  second,  a  ver- 
dict for  $1,500  damages;  but  following  jthe 
return  of  each  of  these  verdicts  the  circuit 
court  granted  appellee  a  new  triaL  On  the 
third  trial,  the  jury  returned  a  verdict  for 
appellee,  upon  which  judgment  was  duly 
entered.  Following  the  last  verdict  and  judg- 
ment appellant  entered  motion  to  set  them 
aside,  and  substitute  in  lieu  thereof,  first, 
the  verdict  and  judgment  of  $1,475  recovered 
by  her  on  the  first  trial,  and,  second,  the 
verdict  and  judgment  of  $1,500  recovered 
by  her  on  the  seccmd  trial,  and  at  the  same 
time  filed  motion  and  grounds  to  set  aside 
the  last  verdict  and  judgment  and  for  a  new 
trial,  all  ot  which  motions  were  overruled 
by  the  court.  From  these  several  rulings 
and  the  judgment  entered  upon  the  last  ver- 
dict she  prosecutes  this  appeal,  which  brings 
to  us  for  review  the  following  questions: 
(1)  Did  the  court  err  in  granting  appellee 
a  new  trial  following  appellant's  recovery 
of  the  first  verdict  and  Judgment?  (2)  Did 
the  court  err  in  granting  appellee  a  new 
trial  following  appellant's  recovery  of  the 
second  verdict  and  judgment?  (3)  If  tber» 
was  no  error  in  either  of  the  above  particu- 
lars, did  the  court  err  in  refusing  to  grant 
appellant  a  new  trial  following  the  return 
of  the  verdict  in  behalf  of  appellee  on  the 
third  and  last  trial? 

In  passing  upon  these  questions  a  brief 
consideration  of  the  facta  appearing  from 
the  bill  of  evidence  will  prove  helpfuL  In 
October,  1909,  appellant,  who  then  resided 
in  Paducah,  was  practicing  "palmistry,"  un- 
der a  license  from  that  dty,  and  was  known 
as  Madam  B.  Castellano.  A  palmist  is  one 
who  professes  to  be  able  to  delineate  the 
character  and  disposition  of  the  individual, 
relates  events  of  his  past  life,  and  foretells 
what  his  future  life  will  be  by  examination 
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of  the  marks  or  lines  In  the  palm  of  the  hand. 
Appellee  was  at  that  time  chief  of  police  of 
the  dty  of  Paducah.  On  the  9th  day  of  Oc- 
toher,  1909,  a  gold  watch  was  stolen  in  the 
dty  of  Henderson  from  a  colored  woman 
named  Daisy  Moss,  and  by  a  woman  profess- 
ing to  be  a  "fortone  teller."  Immediately 
thereafter  circular  letters  were  sent  out  by 
the  marshal  of  the  city  of  Henderson  to 
peace  ofiBcers  in  other  towns  in  western  Ken- 
tucky, giving  an  account  of  the  theft,  and 
stating  that  It  was  committed  by  a  woman 
claiming  to  be  a  fortune  teller.  The  circu- 
lars also  gave  a  description  of  the  person  of 
the  supposed  thief  and  of  the  hat  and  clothes 
she  was  wearing  when  the  theft  was  com- 
mitted. One  of  these  circular  letters  was  re- 
ceived by  the  appellee,  who,  upon  reading  it, 
seut  a  postal  card  to  the  marshal  of  Hender- 
son containing  the  following  words: 

"Satisfied  that  yoar  party  is  here.  Has  li- 
cense ontil  January  let  in  the  name  of  Madam 
CasteDano.  Send  warrant.  James  Collins, 
Chief  Police." 

On  October  14,  1909,  after  receiving  from 
api>ellee  the  postal  card  referred  to,  the  mar- 
shal of  Henderson  procured  from  the  judge 
of  the  Henderson  police  court  a  warrant  for 
the  arrest  of  appellant,  charging  ber  with  the 
crime  of  grand  larceny ;  namely,  the  theft  of 
the  watch  from  Daisy  Moss.  On  October 
15th  S.  H.  Helldbroner,  a  peace  oflScer  of 
Henderson,  went  to  Paducah,  having  In  his 
possession  the  warrant  which  had  been  is- 
sued for  the  arrest  of  appellant,  and  on  the 
night'  of  that  day  Helldbroner,  with  appel- 
lee's assistance,  arrested  appellant  and  took 
her  to  the  Paducah  police  station,  where  she 
was  releasied  for  the  remainder  of  the  night 
and  until  October  18th  or  19th,  when  appellee 
went  with  the  warrant  to  her  home  In  Pa- 
ducah and  arrested  her,  advising  her  that  he 
was  going  to  take  her  to  Henderson  for  an 
examining  trlaL  She  was  then  taken  to  Hen- 
derson by  appellee  and  surrendered  into  the 
custody  of  the  peace  officer,  Helldbroner.  On 
October  20th,  and  before  appellee  left  Hen- 
derson, the  grand  jury  of  Henderson  county 
returned  an  Indictment  against  appellant,  as 
Madam  B.  Castellano,  charging  her  with  the 
crime  of  grand  larceny.  She  was  guarded  by 
Helldbroner  until  indicted  by  the  grand  jury, 
when  she  was  placed  in  custody  of  the  jailer 
of  Henderson  county.  Appellant  was  held  in 
Jail  for  a  week  until  ball  was  deposited  for 
her.  At  the  January  term,  1910,  of  the  Hen- 
derson circuit  court  she  was  tried  under  the 
indictment,  and,  before  concluding  her  evi- 
dence, the  commonwealth's  attorney  admitted 
his  inability  to  make  out  a  case,  and  on  his 
motion  the  court  gave  a  peremptory  instruc- 
tion directing  them  to  find  for  the  defendant 
The  verdict  was  accordingly  returned,  and 
Judgment  entered  thereon,  which  resulted  in 
appellant's  discbarge. 

We  think  It  manifest  from  the  evidence  In- 
trodnced  In  appellant's  behalf  on  the  trial  of 
this  action   that  she  was  innocent  of  the 
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crime  for  which  she  was  arrested  and  in- 
dicted, and,  in  fact,  that  she  was  in  the  city 
of  Paducah  during  the  whole  of  the  day  upon 
which  the  watch  was  said  to  have  been  stol- 
en. 'Much  of  the  evidence  introduced  in  her 
behalf  conduced  to  prove  that  appellee,  with 
even  slight  investigation,  ought  to  have  learn- 
ed before  arresting  her  that  she  was  Innocent 
of  the  crime  in  question,  and  that  in  effect- 
ing her  arrest  appellee  acted  hastily  and 
without  probable  cause,  if  not  with  actual 
malice.  On  the  other  hand,  the  evidence  in- 
troduced in  behalf  of  appellee  conduced  to 
prove  that  he  was  not  hasty  in  arriving  at 
the  conclusion  that  she  was  guilty  of  the 
crime,  and  that,  in  order  to  satisfy  himself 
of  her  guilt,  he  postponed  her  arrest  from 
about  the  10th  until  the  15th  of  October,  and 
during  this  interval  made  such  investigation 
as  seemed  practicable  in  endeavoring  to  as- 
certain whether  she  committed  the  crime. 
His  evidence  also  tended  to  prove  that  the 
description  of  the  fortune  teller,  and  sup- 
posed thief,  given  In  the  circular  letter  sent 
out  from  Henderson,  fairly  fitted  the  appel- 
lant In  other  words,  the  evidence  introduc- 
ed in  appellee's  behalf,  as  a  whole,  strongly 
conduced  to  prove  that,  in  arresting  appel- 
lant and  delivering  her  to  the  police  judge 
of  the  city  of  Henderson,  he  acted  from  prob- 
able cause  and  without  malice.  Without 
further  discussing  the  evidence,  we  may  say 
that  the  circuit  court  would  not  have  been 
authorized  to  set  aside  a  verdict  for  either  of 
the  parties  upon  the  ground  that  it  was  not 
supported  by  evidence  or  was  flagrantly 
against  the  evidence. 

[1]  We  have  not  been  favored  with  a  brief 
by  appellee's  counsel,  but  that  filed  by  coun- 
sel for  appellant  fails  to  indicate  the  ground 
or  grounds  upon  which  the  circuit  court  acted 
in  granting  appellee  a  new  trial  following  the 
return  of  the  first  and  second  verdicts  in  be- 
half of  appellant  We  are  certain,  however, 
that  In  neither  instance  could  it  have  been 
granted  upon  the  ground  of  an  absence  of  ev- 
idence to  support  the  verdict  Without  dis- 
cussing the  several  grounds  filed  in  support 
of  appellee's  motion  for  a  new  trial  following 
the  return  of  the  first  verdict,  we  find  that 
one  of  them  presented  the  complaint  that 
that  court  had  erred  in  instructing  the  Jury, 
and  our  examination  of  the  Instructions  given 
on  the  first  trial  convinces  us  that  instruc- 
tions Nos.  3  and  4  did  not  properly  state 
the  law. 

No.  3,  which  was  as  to  the  measure  of  dam- 
ages. Improperly  authorized  the  jury,  in  the 
event  they  found  for  appellant,  to  allow  her, 
in  addition  to  damages  for  mental  suffering 
or  humiliation,  such  damages  as  would  com- 
pensate her  for  any  physical  suffering  that 
she  may  have  endured  by  reason  of  her  ar- 
rest and  prosecution.  Damages  for  physical 
suffering  were  not  recoverable,  because  the 
evidence  failed  to  show  any  physical  suffer- 
ing on  the  part  of  appellant     We  do  not 


Digitized  by 


Google 


402 


171  SOUTHWESTERN  REPORTER 


(Ky. 


mean  to  say  that,  In  a  case  for  malicious 
prosecution,  damages  for  physical  sufFerIng 
may  not  be  recovered  upon  a  proper  state  of 
facts,  for  -we  can  Imttglne  that  an  arrest  and 
the  duress  resulting  therefrom  might  be  ac- 
companied by  such  force  or  circumstances  as 
to  cause  physical  suffering,  but  no  such  force 
or  circumstances  were  shown  by  the  evidence 
in  this  case. 

[2]  We  also  find  that  instruction  No.  4  In- 
correctly stated  the  law  of  probable  cause  as 
applicable  to  the  facta  of  this  case.  That  in- 
struction is  as  follows: 

"  'Probable  cause'  is  Buch  reasonable  grounds 
ag  ordinarily  prudent  persons  are  accustomed 
to  act  upon  when  engaged  in  a  like  business  or 
the  doing  of  a  like  thing,  under  like  or  similar 
circumstances  of  this  case." 

The  defect  in  this  instruction  is  that  it  did 
not  tell  the  Jury  what  facts  constituted  prob- 
able cause  in  this  case.  In  Ahrens  &  Ott 
Mfg.  Co.  V.  Hoeher,  106  Ky.  692,  51  S.  W. 
194,  21  Ky.  Lav  Rep.  299,  a  similar  instruc- 
tion was  condemned.  In  the  opinion  it  is 
said: 

"The  court  properly  defined  'probable  cause/ 
but  he  did  not  tell  the  juiy  what  facts  consti- 
tuted probable  cause  in  this  case.  What  facts 
constitute  probable  cause  is  a  question  of  law 
for  the  court  Lancaster  v.  Langston,  18  Ky. 
Law  Rep.  299  [36  S.  W.  521] ;  Meyer  v.  L., 
St.  L.  ft  T.  Rx.  Co.  [98  Ky.  366,  33  S.  W.  98] 
17  Ky.  Law  Rep.  945.  The  court  should 
tell  the  jury  what  facts  constitute  probable 
cause,  and  let  them  determine,  in  a  case  like 
this,  whether  these  facts  are  proved." 

In  the  recent  case  of  Schwartz  v.  Boswell, 
156  Ky.  103,  160  S.  W.  748,  we  again  con- 
demned an  instruction  whi<di  defined  prob- 
able cause  In  the  following  terms: 
"Reasonable  and  probable  cause  means  such 
'  cause  as  would  induce  a  reasonably  cautious 
and  prudent  person  to  have  another  arrested 
under  the  same  or  similar  circumstances  as 
are  shown  by  the  evidence  in  this  case,  with 
the  expectation  of  causing  a  conviction  of  the 
party  arrested  on  the  charge  preferred." 

In  holding  this  instruction  defective,  we 
expressly  approved  the  statement  of  the  law 
as  found  in  the  excerpt  from  the  opinion  in 
Ahrens  ft  Ott  Mfg.  Co.  v.  Hoeher,  supra, 
quoted  above. 

[3]  In  view  of  the  incorrect  statement  made 
of  the  law  in  each  of  the  two  instructions 
referred  to,  we  find  sufficient  cause  for  the 
circuit  court  granting  appellee  a  new  trial 
following  the  return  of  the  first  verdict  In 
favor  of  appellant 

[4]  The  reason  for  the  court  granting  ap- 
pellee a  new  trial  following  the  return  of 
the  second  verdict  in  behalf  of  appellant  is 
also  readily  discoverable.  The  cause  is  found 
in  an  instruction  marked  "Y,"  asked  by  ap- 
pellant, which  erroneously  defined  the  word 
"maliciously,"  as  used  in  other  instructions 
given  in  the  case.  The  instruction  is  in  the 
following  language: 

"The  word  'maliciously,'  as  used  in  these  in- 
structions, means  intentionally  doing  a  wrongful 
act  towards  another  without  legal  excuse  or 
inattficatlon." 


This  Instruction  Is  even  more  defective 
than  the  one  defining  malice,  condemned  In 
Schwartz  v.  Boswell,  supra.  In  that  case  the 
instruction  was  in  the  following  langniage: 

"  'Malice'  means  the  intentional  doing  of  a 
wrongful  act- without  just  cause  or  excuse." 

Of  this  instruction  it  Is  In  the  opinion  said: 
"An  instruction  in  practically  these  identical 
words  was  held  erroneous  by  tbis  court  in  the 
case  of  Ahrens  &  Ott  v.  Hoeher,  106  Ky.  692 
[51  S.  W.  194,  21  Ky.  Law  Rep.  299],  cited 
and  approved  m  Metropolitan,  etc.,  v.  Miller, 
114  Ky.  754  [71  S.  W.  921,  24  Ky.  Law  Rep. 
1561].  In  defining  malice,  the  jury  should  be 
instructed  that  it  is  the  intentional  doing  of  a 
wrongful  act  to  the  injury  of  another,  with  an 
evil  or  unlawful  motive  or  purpose.  The  in- 
structions given  anthorized  the  jury  to  find  for 
plaintiff  if  they  believe :  (1)  That  the  suing  out 
of  the  warrant  was  intentional;  (2)  that  it  was 
wrongful ;  and  (3)  that  it  was  done  without 
just  cause  or  excuse.  If  the  party  arrested 
18  innocent,  the  prosecution  is  always  wrongful, 
and  without  just  cause  or  excuse,  and  the  pro- 
curing of  the  warrant  intentional.  Therefore, 
under  the  instruction  given,  all  that  would  be 
necessary  to  authorize  a  recovery  would  be  for 

?Iaintiff  to  establish  his  innocence  of  the  charge, 
t  precludes  the  consideration  of  purpose  or 
motive  on  the  part  of  the  prosecutor ;  and  there 
must  be  an  evil  or  unlawful  purpose  before  a 
recovery  is  authorized." 

The  instruction  defining  "malice,"  in 
Ahrens  &  Ott  Mfg.  Go.  ▼.  Hoeher,  supra,  re- 
ferred to  above,  was  In  the  following  lan- 
guage. 

"The  Gonrt  instructs  the  jury  that  by  the 
terms  "maliciously"  and  "malice,"  as  used  in 
these  instructions,  is  meant  the  intentional 
doing  of  a  wrongful  act  to  the  injury  of  an- 
other, without  Justification  or  legal  excuse 
therefor.'  In  Bishop  on  Noncontract  Law,  f 
231,  the  learned  author  says  that  .the  meaning 
of  the  word  'malice'  depends  largely  upon  the 
subject  to  which  it  is  applied,  and  that,  in  a 
general  way.  Its  meaning  is  as  above  defined. 
He  then  adds :  'In  the  law  of  malicious  prose- 
cution it  requires  the  mental  condition  or  pur- 
pose, which  judicial  decision  has  made  an  in- 
dispensable element  in  the  wrong.  It  is  not  a 
mere  fiction  of  law,  but  it  must  be  malice  in 
fact.  Taking  these  views  for  our  gnide,  the 
malice  in  malicious  prosecutions  it  not  neces- 
sarily, while  it  may  be,  ill  will  to  the  individu- 
al; bat  it  is  any  evil  or  unlawful  purpose,  as 
distinguished  from  tliat  of  promoting  the  Jua- 
tice  of  the  law.'"  , 

It  follows  from  what  we  have  said  as  to 
the  error  in  the  instruction  defining  "mal- 
ice," given  by  the  circuit  court  on  the  second 
trial  of  this  case,  and  its  prejudicial  effect, 
that  the  granting  to  appellee  of  the  new  trial 
following  the  return  of  the  second  verdict 
in  favor  of  appellant  was  not  error. 

[5]  The  only  question  remaining  for  de- 
cision Is  as  to  the  propriety  of  the  action  of 
the  circuit  court  In  overmling  appellant's 
motion  for  a  new  trial  foUovrlng  the  return, 
on  the  third  and  last  trial,  of  the  verdict  In 
behalf  of  appellee.  While  numerous  grounds 
were  filed  by  appellant  In  support  of  her  mo- 
tion for  a  new  trial,  It  Is  strongly  Insisted 
that  It  should  have  been  granted  becanse  of 
error  in  the  instructions  given  by  the  court 
A  careful  reading  of  the  instructions  con- 
vinces us  that,  with  only  one  exception,  tbey 
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admirably  state  the  law,  and  the  whole  law, 
applicable  to  the  case.  The  most  of  them  are 
In  the  language  contained  In  the  Instmctlons 
given  on  the  previous  trials,  at  appellant's 
Instance.  Instructions  4  and  6  were  not  giv- 
en on  the  first  trial,  bnt  are  free  of  error. 
Instruction  No.  4  is  as  follows: 

"The  court  farther  instmcts  yoii  that  plain- 
tiff does  not  sue  in  this  case  for  false  impris- 
onment or  for  ao  unlawful  arrest,  but  for 
maliciously,  and  without  probable  cause,  caus- 
ing said  warrant  to  be  issued  and  said  indict- 
ment to  be  returned  against  her,  and  the  court 
now  instructs  you  that,  although  you  may  be- 
lieve from  the  evidence  in  this  case  that  de- 
fendant, Collins,  did  arrest  the  plaintiff  and 
carry  her  to  Henderson,  Ky.,  or,  that  she  was 
arrested  at  his  instance,  and  turned  loose,  yet 
you  cannot  find  damages  for  her  against  de- 
fendant on  account  of  said  arrest  or  on  ac- 
connt  of  said  imprisonment,  or  for  any  ex- 
pense incurred  by  her  in  going  to  Henderson 
or  in  defending  herself  against  said  prosecu- 
tion, unless  yon  shall  further  believe  from  the 
evidence  that  said  defendant,  Collins,  malicious- 
ly, and  without  probable  cause,  procured,  or 
aided  or  assisted  in  procuring,  the  issual  of 
said  warrant  or  the  return  of  said  indictment 
against  plaintiff  as  defined  to  you  in  instruction 
No.  1,  herein." 

Appellant's  objection  to  this  Instrnctlon  Is 
that  it  was  improper  for  the  coart,  as  there- 
in stated,  to  advise  the  Jury  that  plaintlflr 
could  not  recover  for  false  Imprtaonment  or 
for  an  unlawful  arrest  This  statement  In 
the  instruction  was  proper,  because.  In  point 
of  fact,  appellant  did  not  sue  for  false  im- 
prisonment or  for  unlawful  arrest,  but  for 
the  appellee  maliciously  and  without  proba- 
ble cause  procuring  the  warrant  to  be  Issued 
and  the  indictment  to  be  returned  against 
her.  In  other  words,  the  action  is  not  for 
a  false  arrest,  but  for  a  malicious  prosecu- 
tion ;  and,  this  being  true,  it  was  proper  for 
the  Instruction  to  confine  the  recovery  to  the 
cause  of  action  set  out  in  the  petition. 

[•]  Instruction  No.  S,  to  which  appellant 
also  objects,  is  as  follows: 

"The  court  further  instructs  yon  that,  if  yon 
■hall  believe  from  the  evidence  in  this  case  tliat 
defendant,  Collins,  at  the  time  complained  of 
by  plaintitF,  had  received  information  to  the 
effect  that  a  person  of  plaintiff's  description 
had  stolen  a  watch  in  the  city  of  Henderson, 
and  that  said  information  was  such  as  a  rea- 
sonably prudent  person  would  act  upon,  and 
that  defendant,  from  such  information,  had 
reasonable  grounds  to  believe,  and  in  good  faith 
did  believe,  that  she  was  the  person  wanted  in 
Henderson  upon  said  charge,  then  defendant 
had  probable  cause  for  procuring  the  issnal  of 
said  warrant  or  the  procuring  of  the  return 
of  said  indictment  or  in  aiding  or  assisting  in 
so  doing,  if  you  believe  from  the  evidence  that 
be  did  so,  or  did  aid  or  assist  in  doing  either  of 
these  things,  and  the  law  in  this  case  is  for  the 
defendant,  and  yon  will  so  find." 

By  this  instruction  the  court  for  the  first 
time  In  this  case  properly  defined  "probable 
cause,"  by  calling  to  the  attention  of  the 
Jury  a  state  of  facts  which.  If  proven  by  the 
evidence,  would  show  probable  cause  for  the 
arrest  and  prosecution  of  appellant.  The  In- 
struction seions  to  conform  to  the  method  of 
defining  "probable  cause"  approved   in   the 


of  Abrens  &  Ott  t.  Ho^er,  and 
Schwartz  t.  Boswell,  supra. 

[7]  The  instruction  on  the  measure  of  dam- 
ages also  properly  excluded  from  the  recov- 
ery compensation  for  physical  sufTering, 
which  had  been  improperly  allowed  by  the 
Instruction  on  the  measure  of  damages  given 
on  the  first  trial.  The  only  erroneous  In- 
struction we  find  among  those  given  is  No. 
7,  which  attempts  to  define  the  word  "mali- 
ciously," as  used  elsewhere  tn  the  instruc- 
tions, but  this  instruction,  while  prejudicial 
to  appellee,  was  more  favorable  to  appellant 
than  the  law  allowed. 

[t]  It  Is  further  Insisted  for  appellant 
that  the  court  erred  in  the  matter  of  ad- 
mitting incompetent  evidence  In  behalf  of  ap- 
pellee and  excluding  competent  evidence 
offered  in  her  behalf.  Our  examination  of 
the  evidence  convinces  us  that  the  court 
committed  no  prejudicial  error,  either  in 
admitting  or  excluding  evidence.  We  think 
it  would  have  been  proper  to  have  admitted 
the  evidence  of  Mrs.  Mary  Knowles,  appel- 
lant's witness,  who  would,  if  permitted,  have 
testified  as  to  certain  facts  that  enabled  her 
to  know  that  appellant  was  at  her  home  in 
Paducah  on  the  day  of  the  stealing  of  the 
watch  In  Henderson,  but,  as  appellant's  pres- 
ence at  her  home  and  in  Paducah  during 
that  day  was  abundantly  established  by 
other  evidence  found  in  the  record,  the  ex- 
clusion of  Mrs.  Knowles'  testimony  could 
not  have  been  prejudicial. 

[t]  We  do  not  regard  incompetent  the 
testimony  of  certain  witnesses  to  the  effect 
that  the  description  contained  In  the  circu- 
lar letter  sent  out  from  Henderson  fitted 
appellant  Such  evidence  was  admissible,  as 
the  letter  furnished,  in  part  the  information 
upon  which  appellee  acted  in  arresting  ap- 
pellant, and  conduced  to  establish  his  de- 
fense of  probable  cause. 

As  stated  in  a  previous  part  of  the  opinion, 
there  was  sufficient  evidence  to  support  the 
verdict  and,  the  case  having  been  submitted 
to  Ihe  Jury  under  substantially  correct  in- 
structions, no  reason  is  apparent  for  dis- 
turbing the  verdict;  wherefore  the  Judg- 
ment Is  aflSrmed. 


CHICAGO  VENEER  CO.  v.  ARNOLD  et  sLf 

BRYANT  V.   ARNOLD  et  aL 

GREENO  V.  SAME. 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 1014.) 

1.  Loos  AND   LoooiNa   ({   *•)— License  to 
Cot  Timber— CoNSTBUcnoN— Place. 

A  writing,  authorising  defendant  "to  cut  all 
timber  on  the  Bryant  land  at  the  point  known 
as  the  Spring  Branch  near  Nobusiness  creek 
and  between  Nobusiness  creek  and  Rocli  creek," 
Spring  Branch  being  a  well-established  point  on 
the  land,  authorised  the  licensee  to  cut  only  the 
timber  at  that  point,  and  not  to  cut  all  the 
timber  on  the  land  between  the  two  creeks. 

[Ed.  Note.^For  other  cases,  see  Logs  and 
Logging,  Gent  Dig.  H  18,  117,  119;  Dee.  Dig. 
14.*] 
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2.  PBrwcTPAi.  Airo  Agknt  (|  ie9»)— Aoknt's 
Acts— Rathioation— lACBNBK  to  Girr  Tm- 

BEB. 

A  writing,  authorizing  defendant  to  cut 
timber  at  a  point  on  plaintiff's  land  within  sur- 
veys claimed  by  third  parties,  made  by  an  agent 
in  order  to  force  such  third  parties  to  bring 
suit  which  plaintiff  would  defend,  so  far  as 
executed  by  the  cuttini;  of  timber  there,  the 
bringing  of  the  suit,  and  its  successful  defense 
by  plaintiff  herein,  was  blndine  on  plaintiff, 
sLice  to  that  extent  Bbe  had  ratified  it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  636.  637;  Dec.  Dig.  { 
169.*] 

3.  Doos  A.ND  LoaoiNO  ({  4*)— License— CoN- 

8TBUCTI0N. 

Under  such  writintr.  the  licensee  assumed  no 
obligation  to  cut  any  timber,  since  the  writing 
did  not  purport  to  be  a  sale  or  to  fix  any  time 
within  which  the  timber  should  be  cut,  but  on 
its  face  was  only  a  present  authority  to  cut  at 
that  place,  and,  after  the  suit  was  determined 
and  he  had  stopped  cutting,  there  was  no  obliga- 
tion thereunder  either  on  his  part  or  on  the  part 
of  the  plaintiff,  since  the  obligation  of  a  con- 
tract must  be  mutual,  and  hence  defendant  had 
no  right  to  any  other  timber  and  would  be  en- 
joined from  cutting  it. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {{  13.  U7,  119;  Dec.  Dig.  { 
4.*] 

Appeals  from  Circuit  Court,  Laurel  County. 

Separate  actions  for  Injunction  by  the  Ctii- 
cago  Veneer  Company  against  James  H. 
Arnold  and  otbers,  by  Roberta  S.  Bryant 
agalDst  James  H.  Arnold  and  another,  and 
by  0.  C.  Gteeno  against  James  H.  Arnold 
and  another.  Judgment  for  defendants,  in 
eadi  case,  and  plalntHfS  in  each  case  appeaL 
Reversed  and  remanded. 

O.  H.  Waddle  ie  Son,  of  Somerset,  -and 
Stephens  &  Steely,  of  Williamsburg,  for  ap- 
pellants. Hazlewood  &  Jolinson,  of  London. 
for  appellees. 

HOBSON,  C.  J.  These  three  appeals,  in. 
volTing  the  same  question,  will  be  disposed  of 
in  one  opinion.  Mrs.  Roberta  S.  Bryant  is 
the  owner  of  a  large  tract  of  land  in  Laurel 
county.  In  February,  1909,  she  sold  to  the 
Chicago  Veneer  Company,  for  $6.50  per  thou- 
sand feet,  certain  poplar  and  cucumber  tim- 
ber on  the  tract,  and  on  July  29,  1909,  she 
sold  to  C.  C.  Greeno  certain  white  oak  tim- 
ber at  $1.50  a  tree.  In  February,  1912,  R.  D. 
Arnold  and  James  H.  Arnold  entered  upon 
the  land  and  began  cutting  timber  thereon. 
Thereupon  these  three  suits  followed,  brouglit 
by  Roberta  S.  Bryant,  the  Chicago  Veneer 
Company,  and  C.  C.  Greeno,  to  enjoin  them 
from  cutting  the  timber  on  the  ground  that 
tbey  were  cutting  it  without  right.  lu  de- 
fense of  the  suits  which  were  heard  together, 
the  Arnolds  set  up  a  right  to  the  timber  un- 
der a  contract  in  writing  made  with  W.  J. 
Hamilton  as  agent,  which  is  as  f<dlows: 

"This  will  authorize  Boyd  Arnold  to  cut  all 
the  timber  on  the  Bryant  land  at  a  point  known 
as  Spring  Branch  near  Nobusiness  creek  and 
between  Nobusiness  creek  and  Rock  creek.  He 
is  to  pay  to  L.  E.  Bryant  one  dollar  per  M  for 


log  timber  and  two  and  one-half  cents  per  tie  for 
tie  timber.  Five  dollars  per  M  staves  for  44- 
inch  staves.  Three  dollars  per  M  staves  for 
beer  staves,  and  ten  dollars  for  each  M  staves 
for  pipe  staves.  To  be  paid  when  said  timber 
is  inspected  and  logs  delivered. 
"This  Annist  6,  1903. 
"L.  B.  Bryant,  by  W.  J.  Hamilton,  Agt" 

The  plaintiffs  in  substance  pleaded  that 
Hamilton  was  without  authority  to  sell  the 
timber  and  In  fact  did  not  sell  it;  the  de- 
fendant replied  pleading  a  ratification  of 
the  contract  made  by  Mrs.  Bryant  Proof 
was  taken,  and  on  final  hearing  the  circuit 
court  entered  Judgment  in  favor  of  tlie  Ar- 
nolds.   The  plaintiffs  appeal. 

R.  B.,  or  Boyd,  Arnold,  as  be  la  called  In 
the  contract,  is  a  son  of  J.  H.  Arnold,  who  ia 
a  country  merchant,  and  claims  under  the 
contract  made  with  his  son.  Mrs.  Roberta 
S.  Brjant  is  a  widow,  68  years  of  age,  living 
In  Danville.  Her  husband  from  whom  she 
received  this  land,  having  died  in  the  year 
1888,  her  son  Louis  E.  Bryant  has  looked  aft- 
er the  land  for  her,  but  had  no  authority  to 
sell  the  timber  on  the  land  without  her  ap- 
proval of  the  contract  in  writing;  she  mak- 
ing it  a  rule  to  make  no  trades  without  the 
approval  of  her  counsel.  Louis  E.  Bryant 
has  spent  many  years  of  his  life  in  surveying 
the  land,  locating  the  lines,  and  keeping  off 
trespassers.  W.  J.  Hamilton  was  one  of  his 
tenants  on  the  land,  and  Louis  B.  Bryant 
made  Hamilton  an  agent  by  a  writing.  The 
writing  Is  not  produced,  but  the  testimony  is 
that  Hamilton  had  no  authority  to  sell  with- 
out the  approval  of  Roberta  S.  Bryant 
Hamilton  had  no  communication  with  Mrs. 
Bryant  or  authority  from  her  directly.  In 
the  year  1903  Ford  and  WUliams  set  up 
claim  to  two  surveys,  one  for  64  acres  and 
the  other  for  135  acres  patented  by  one  Point- 
er about  the  year  1890,  and  lying  within  the 
patent  under  which  Mrs.  Bryant  claimed 
which  was  made  in  the  year  1842.  Louis  B. 
Bryant  wished  to  get  the  title  to  the  land 
settled,  and  so  be  instructed  Hamilton  to 
make  an  arrangement  with  Arnold,  by  which 
Arnold  would  cut  some  timber  within  the 
Ford  and  Williams  claim,  to  force  them  to 
bring  a  suit;  Bryant  to  defend  the  suit,  pay 
all  the  expenses,  pay  Arnold  for  his  time, 
and  give  him  some  of  the  cross-tie  timber 
for  bringing  on  the  suit  Under  this  author- 
ity Hamilton  saw  Arnold  and  delivered  to 
him  the  writing  above  set  out  Arnold  com- 
menced cutting  the  timber  at  the  point  refer- 
red to  in  the  writing.  Ford  &  WiUiams 
brought  suit  against  him.  Mrs.  Bryant  de- 
fended the  suit  in  her  own  name,  alleging 
that  Arnold  had  cut  the  timber  referred  to  by 
her  authority ;  that  she  was  the  owner  of  the 
land  and  had  authoriaed  AnuAd  to  cut  It 
and  he  bad  not  cat  It  without  right  On  the 
final  hearing  of  that  case,  Mrs,  Bryant  won. 
Arnold  did  no  cutting  after  the  suit  was 
brought,  an  Injunction  having  beta  obtained 
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restraining  him  from  further  cutting.  The 
suit  wa8  decided  finally  early  In  the  year 
1909,  and,  after  the  decision  of  It  In  her  fa- 
vor, Mrs.  Bryant  sold  the  timber  on  the  land 
to  the  Chicago  Veneer  Company  and  C.  C. 
Greeno  as  above  stated.  Nothing  was  done 
by  Arnold  until  about  the  6th  of  February, 
1912,  when  he  went  upon  the  land  and  be- 
gan cutting  timber.  Up  to  this  time  neither 
Mrs.  Bryant  nor  her  son  had  any  knowledge 
of  the  writing  given  by  Hamilton  to  Arnold 
or  notice  of  any  kind  that  Arnold  claimed 
to  have  bought  the  limber  from  Hamilton. 

[1]  It  will  be  observed  that  by  the  writing 
Boyd  Arnold  is  authorized  "to  cut  all  timber 
on  the  Bryant  land  at  the  point  known  as 
the  Spring  Branch  near  Nobusiness  creek 
and  between  Nobusiness  creek  and  Bock 
creek."  This  point  is  well  established;  the 
Spring  Branch,  which  is  the  only  one  on  the 
Bryant  tract,  18  known  as  the  Pointer  Spring 
Branch,  and  the  purpose  of  authorizing  him 
to  cut  at  this  point  was  to  have  the  cutting 
done  within  the  Pointer  surveys  under  which 
Ford  &  Williams  claimed.  Arnold  Insists 
that  he  was  authorized  to  cut  all  the  timber 
on  the  Bryant  land,  not  only  at  the  point 
known  as  the  Spring  Branch  near  Nobusiness 
creek,  but  also  all  the  timber  on  the  Bryant 
land  between  Nobusiness  and  Bock  creek. 
But  this  is  not  the  natural  meaning  of  the 
writing.  He  was  authorized  to  cut  all  the 
timber  at  the  point  known  as  the  Spring 
Branch.  The  other  words  are  added  to 
clescrlbe  and  fix  the  point  meant;  for,  if  all 
the  timber  between  Nobusiness  creek  and 
Rock  creek  on  the  Byrant  land  was  intended 
to  be  included,  so  much  of  the  contract  as 
designates  a  specific  point  in  that  area  was 
meaningless. 

[2,  3]  By  the  writing  Arnold  assumed  no 
obligation;  he  was  not  obliged  to  cut  any 
timber;  and,  if  he  had  failed  to  cut  any 
timber,  no  action  could  have  been  brought 
against  him  for  the  enforcement  of  the  con- 
tract So  far  as  he  accepted  the  contract 
and  executed  it,  it  is  binding  on  Mrs.  Bryant, 
for  to  this  extent  at  least  she  ratified  it,  but 
as  to  the  timber  that  he  did  not  cut,  and 
as  to  which  he  has  not  accepted  the  contract, 
he  has  under  the  proof  Incurred  no  obliga- 
tion, and,  as  the  obligation  of  a  contract  must 
be  mutual,  she  has  incurred  none.  When  the 
language  of  the  writing  is  read  in  the  light 
of  the  circumstances  of  the  parties  and  the 
purpose  they  had  in  view,  we  think  it  is  dear 
that  the  peculiar  phraseology  used  was  in- 
tentional and  should  be  construed  in  the 
natural  meaning  of  the  words.  The  con- 
tract does  not  purport  to  be  a  sale  of  any 
timber.  It  does  not  describe  or  define  the 
land  from  which  the  timber  is  to  be  cut.  It 
does  not  Impose  any  obligation  upon  Ar- 
nold. It  simply  authorizes  him  to  cut  the 
timber  at  a  given  point  on  certain  tenna  It 
fixes  no  time  for  the  cutting  of  the  timber. 


It  Is  <H)  its  face  only  a  present  authority  to 
cut,  and  it  clearly  appears  from  the  evidence 
that  the  purpose  of  the  parties  in  making 
the  contract  was  to  have  some  of  the  Ata- 
ber  cut  then  at  this  point  to  force  Ford  & 
Williams  to  bring  suit  The  paper,  construed 
literally,  accords  perfectly  with  the  purpose 
of  the  parties  in  executing  it,  and  it  should 
not  be  given  a  broader  construction,  defeat- 
ing the  purpose  of  the  parties  in  its  execu- 
tion. It  is  true  that  people  sometimes  draw 
written  contracts  very  informally,  using 
words  that  do  not  aptly  express  their  mean- 
ing; and  many  cases  may  be  found  where 
such  informal  contracts  have  been  enforced 
according  to  the  real  intention  of  the  parties ; 
but  such  Is  not  this  case.  Here  the  authori- 
ty of  the  agent  was  limited,  the  language 
of  the  contract  is  within  his  limited  authori- 
ty, and  that  he  was  pursuing  his  authority 
is  shown  by  the  fact  that  by  the  writing  he 
only  authorized  Arnold  to  cut  the  timber 
at  a  point  known  as  the  Spring  Branch.  The 
consideration  which  Arnold  received  in  the 
arrangement  was  the  low  price  he  was  to 
pay  for  the  timber  he  cut,  about  one-fifth  the 
price  for  which  it  was  afterwards  sold  to 
the  Chicago  Veneer  Company  and  Oreeno. 
Arnold  at  the  time  so  construed  the  contract, 
for  he  did  the  cutting  at  the  point  named. 
His  subsequent  conduct  also  indicates  that 
he  at  the  time  put  this  construction  upon  the 
contract  and  that  his  present  claim  is  an 
afterthought ;  for  he  took  no  steps  to  cut  the 
timber  until  in  February,  1912,  or  about  three 
years  after  it  had  been  sold  to  the  Chicago 
Veneer  Company.  In  the  meantime  he  had 
not  recorded  his  contract  made  with  Hamil- 
ton, and  In  fact  did  not  put  it  on  record  un- 
til March  29.  1913. 

We  therefore  conclude  that  the  Arnolds 
have  no  right  to  the  timber,  and  that  the 
circuit  court  should  have  so  adjudged. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  Indicated. 


GBEINEB  V.  ALFRED  STRUCK  CO.  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Tbiai,  (§§  139,  143*)— JuBT  Question. 

Where  the  evidence  on  a  question  of  fact  is 
confiictins,  or  there  is  any  evidence  to  support 
plaintiff's  contention,  the  question  should  be  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  332,  833,  338-343,  365 ;  Dec.  Dig.  §§  139, 

2.  Watebs  and  Water  CorasEs  (J  179*)— 
Flowaqe  —  Actions  —  Evidbnob  —  Ques- 
tion rOB  JOBY. 

In  an  action  for  damages  for  the  flooding  of 
plaintiff's  property,  which  he  claimed  was  caus- 
ed by  defendant's  erection  of  a  covered  bridge 
across  a  creek  in  such  a  manner  that,  upon  the 
falling  of  heavy  rains,  the  waters  of  the  creek 
were  dammed,  evidence  held  insufficient  to  go  to 
the  jury,  showing  without  conflict  that  the  cause 
of  the  overflow  was  an  unusual  and  extraordi- 
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nary  rain  which  could  not  have  been  .graarded 
againat  by  ordinary  prudence. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  CourStes,  Cent.  Dir.  S|  244-250,  256-259, 
263,264;   Dec.  Dig.  |  179.*] 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch.,  Third  Division. 

Action  by  Tobe  Grelner  against  the  Alfred 
Struck  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Dodd  &  Dodd,  of  Loulsrllle,  for  appellant 
Leon  P.  Lewis  and  Pendleton  Beckley,  both 
of  Louisville,  for  appellee  City  of  Louisville. 
H.  H.  Nettelroth,  of  Louisville,  for  appellee 
Alfred  Stmck  Ca 

NTJNN,  3.  The  appellant  seeks  to  recover 
damages  ftom  the  appellees,  Stmck  Compa- 
ny and  the  city  of  Louisville,  caused  to  his 
property  by  an  overflow  of  the  waters  of  Bear- 
grass  creek  in  the  city  of  Louisville.  The  pe- 
tition charges  that  in  1904,  the  Struck  Com- 
pany, under  a  permit  from  the  city,  erected 
a  covered  bridge  across  Beargrass  creek,  in 
such  a  manner  as  to  Interfere  with  its  nat- 
ural flow,  and  that  by  reason  thereof,  on  Feb- 
ruary 23  and  24,  1909: 

"The  water  that  would  have  naturally  flowed 
in  the  bed  or  through  the  channel  of  the  said 
■tream  or  water  course  of  Beargrass  creek  was 
obstructed  and  backed  up  from  the  said  struc- 
ture so  erected  by  the  defendant,  the  Alfred 
Struck  Company,  as  to  accumulate  southwardly 
of  the  said  bniidiiig,  and  between  the  said  build- 
ing and  Broadway  street,  in  such  quantities  as 
to  overflow  and  wash  away  the  roadbed  or  em- 
bankment of  the  Louisville  &  Nashville  Railroad 
Company  lying  soatheastwardly  of  the  said 
building  and  between  said  property  upon  which 
the  said  building  is  erected  and  the  property  oft 
the  plaintiff,  and  thereby  occasioned  the  flooding 
and  overflow  of  water  in  and  upon  the  premises 
of  the  plaintiff  to  a  depth  of  several  feet" 

The  appellees  by  separate  answer  traverse 
the  material  allegations,  and  defend  afllrm- 
atively  on  the  ground  that  the  overflow  was 
caused  by  such  an  unusual  and  extraordinary 
rain  as  could  not  have  been  anticipated  by 
persons  of  ordinary  experience  and  prudence. 

[1 ,  t]  At  the  conclusion  of  all  the  evidence, 
the  court  peremptorily  instructed  the  Jury 
to  find  for  ttte  defendant,  and  the  reason  as- 
signed was  ttiat  all  the  evidence  went  to  show 
that  it  was  such  an  unusual  and  extraordi- 
nary rain  as  could  not  have  been  guarded 
against  by  ordinary  prudence,  and  that  there 
was  not  a  scintilla  of  evidence  to  the  con- 
trary. Southern  Railway  Ca  v.  A.  M.  B. 
Church,  121  &  W.  972;  Wallingford,  etc.,  v. 
MaysviUe  &  B.  S.  Ry.  Co.,  107  S.  W.  781,  32 
Ky.  Law  Rep.  1049;  M.  H.  &  B.  R.  Co.  v. 
Renfro,  127  S.  W.  SOS;  M.  H.  &  B.  R.  Co.  v. 
Thomas,  140  Ky.  143,  130  S.  W.  976;  M.  H. 
&  £.  R.  Co.  V.  Graham,  147  Ky.  604,  144  S. 
W.  787;  M.  H.  &  B.  R.  Co.  v.  Cates,  138  Ky. 
257,  127  S.  W.  988,  137  Am.  St  Rep.  379.  If 
there  was  a  conflict  in  the  testimony,  or  if 
there  was  any  evidence,  to  show  that  the 


rains  which  caused  ttils  overflow  were  not 
of  such  an  unusual  or  extraordinary  char- 
acter as  could  not  have  been  anticipated  by 
ordinary  prudence,  then  the  question  should 
have  been  submitted  to  the  Jury.  To  decide 
this  case,  it  is  only  necessary  to  examine  the 
proof  on  that  question  and  see  if  there  Is 
any  conflict.  The  only  proof  on  this  point 
was  given  by  appellant  and  hla  witness  Mr. 
Walz,  the  <^cer  in  charge  of  the  United 
States  Weather  Bureau  at  Ldu18v1U&  To  un- 
derstand the  bridge  references  these  witness- 
es make  it  should  be  explained  that  the  prop- 
erty of  both  parties  fronts  on  Broadway,  and 
that  Beargrass  flows  under  Broadway  at  what 
is  called  Broadway  arch,  and  near  where  the 
Louisville  &  Nashville  crosses  Broadway. 
From  this  arch  at  Broadway  it  flows  throuf^ 
the  Struck  property  and  about  200  feet  with 
the  creek  to  the  covered  bridge  erected  by 
Struck.  Then  in  about  25  feet  it  flows  under 
the  L.  &  N.  bridge.  We  quote  from  the  a]H>el- 
lant'B  testimony: 

"Q.  Had  there  ever  been  any  rains  or  rainfall 
as  great  as  this  since  you  had  property  there? 
A.  Yes.  Q.  Since  you  had  these  improvements 
of  which  you  speak?  A.  Yes.  Q.  When  was 
that?  A.  That  was  1896,  on  the  4th  day  of 
July.  Q.  Was  that  rain  greater  or  less?  A.  It 
was  a  greater  rain  than  this.  I  saw  it  in  the 
paper.  The  Court:  You  can  tell  how  the  rain 
affected  your  premises.  Q.  How  did  the  rain  on 
the  4th  day  of  July,  1886,  affect  your  premises, 
if  at  all?  A.  Well,  the  rain  from  the  street 
gutters,  some  of  it  got  in  my  back  yard.  Q. 
Did  any  come  over  Beargrass  creek  on  that  oc- 
casion, either  headwater  or  backwater?  A. 
None  at  all.  Q.  Did  you  ever,  on  any  occasion 
than  the  23d  and  24th  days  of  February,  1909. 
sustain  any  injury  to  your  property  from  the 
headwater?    A.  Never,  as  I  know  of." 

On  cross-examination  the  witness  testified: 
"Q.  Now,  von  testified  as  to  the  rain  on  July 
4, 1S96,  did  the  creek  overflow  Broadway  on  that 
occasion?  A.  No,  sir,  not  to  my  recollection. 
Q.  Was  your  property  submerged?  A.  No,  sir. 
Q.  At  that  time  state  whether  or  not  this  rail- 
road bridge  was  across  the  creek  at  that  time. 
A.  There  was  a  bridge  there,  yes.  Q.  It  has 
been  raised  since,  a  little  bit?  A.  I  think  it 
had,  I  am  not  sure.  All  of  that  fill  was  raised 
I  believe.  Q.  This  same  railroad  bridge  was 
there  in  '96,. or  one  lower  than  this  was  there, 
that  is  trae?  A.  Yes.  Q.  Bither  one  of  those 
conditions  existed?  A.  Yes.  Q.  On  Jubr  4, 
1896,  when  that  other  heavy  rain  occurred  Bear- 
grass creek  didn't  overflow?  A.  No,  sir.  Q. 
The  bridge  didn't  fiU  up?  A.  No,  sir.  Q.  How 
long  have  you  lived  in  Louisville?  A.  About  68 
years.  Q.  Tou  have  been  familiar  with  Bear- 
grass creek  at  this  point  practically  all  that 
time?  A.  Yes.  Q.  Since  you  were  old  enough 
to  go  fishing.  Do  you  know  of  any  occasion 
where  Beargrass  creek  filled  up  the  Broadway 
arch  as  the  result  of  water  that  came  down  the 
creek,  I  am  not  speaking  of  backwater? '  A.  I 
have  no  recollection  of  seeing  anything  like  that, 
not  even  *96." 

Although  admitting  that  Beargrass  did  not 
get  out  of  its  banks  In  1896,  he  says  It  was  a 
greater  rainfall.  But  it  appears  tliat  what 
he  saw  in  the  newspaper  is  hia  authority  for 
that  statement  The  author  of  the  news- 
paper r^;K)rt8  about  rainfall  is  Mr.  Wals  of 
the  Weather  Bureau.    He  was  Introduced  by 
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apiiellant  and  had  before  him  the  records  of 
that  office  since  1871.  Mr.  Walz  testlflea 
that  the  rainfall  la  1909,  which  caused  the 
flood  la  question,  was  the  greatest  ever 
known.  For  any  24-honr  period  It  was  ex- 
ceeded only  by  that  of  July  4,  1896,  when 
there  was  a  5%-lnch  rainfall.  On  February 
23,  1909,  there  was  a  fall  of  5.02  inches,  but 
It  was  only  one  of  two  or  three  days'  contin- 
nons  rain,  and  the  records  show  that,  when 
this  rain  began  on  the  23d,  more  rain  had 
already  fallen  in  that  month  than  normally 
falls  In  the  whole  month.  As  the  witness 
says,  with  the  soil  thus  soaked,  and  being  a 
general  rain  extending  over  the  whole  wa- 
tershed of  Beargrass  creek.  It  easUy  ranks 
without  a  precedent.  It  Is  comparable  only 
with  that  of  July  4,  1896,  tn  which  sUghtly 
more  rain  fell  In  10  hours  than  in  any  21 
hours  of  the  February  rain.  The  July  4th 
rain  was  a  waterspout,  local  in  character, 
and  fell  when  the  soil  was  relatively  dry. 

This  being  all  the  evidence  on  the  point, 
we  think  the  court  properly  concluded  there 
was  nothing  for  the  jury  to  consider,  be- 
cause there  was  no  evidence  to  show  that 
ordinary  prudence  could  have  provided 
against  such  a  flood,  and  that,  in  fact.  It 
amounted  to  an  act  of  God,  alTordlng  relief 
from  llablUty. 

The  covered  bridge  was  built  In  1904,  and 
its  waterway  area  under  the  bridge  is  mate- 
rially larger  than  that  under  either  the 
Broadway  or  Louisville  &  Nashville  bridges, 
but  those  bridges  were  able  to  carry  without 
difficulty  all  the  water  flow  of  July  4,  1896. 
The  rain  In  question  filled  Broadway  arch 
and  overflowed  Broadway  street,  and  the 
Louisville  &  Nashville  bridge  and  track. 

Although  appellant's  property  Is  below, 
that  Is,  down  the  creek  from  the  covered 
bridge,  and  while  water  l>acked  up  by  an  ob- 
struction in  a  stream  will  ordinarily  affect 
only  upstream  property  owners,  It  will  be 
noticed  appellant's  claim  is  based  \xp<m  the 
idea  that  the  backwater  overflowed,  that  is, 
cut  through,  or  washed  away  the  embank- 
ment or  roadbed  of  the  Louisville  &  Nash- 
ville Railroad,  and  that  this  roadbed  operat- 
ed as  a  protecting  levee  to  his  place.  The 
ground  level  of  his  property  Is  about  eight  or 
ten  feet  below  the  level  of  the  railroad  track. 
Under  these  circumstances  if  the  flood  crest 
did  not  come  higher  than  the  embankment, 
and  there  was  any  proof  to  show  that  the 
covered  bridge  threw  the  current  against  the 
embankment,  and  in  that  way  cut  through  or 
washed  it  away  (and  there  was  such  proof), 
then  the  case  should  have  gone  to  the  Jury. 
But  when  all  the  evidence  shows  that  the 
flood  crest  both  below  and  above  the  bridge 
was  at  least  three  feet  above  the  levee,  that 
is,  above  the  railroad  track,  then  it  follows 
that  his  property  is  flooded  of  necessity,  and 
independent  of  any  diversion  of  the  current, 
or  of  any  washing  away  of  the  embankment. 


In  that  state  of  case  there  is  nothing  to  go 
to  the  Jury.  These  conclusions  make  it  un- 
necessary to  consider  the  question  of  the 
city's  llablUty  growing  out  of  the  issual  of  a 
building  permit. 

For  the  reasons  Indicated,  the  Judgment  is 
affirmed. 


CONNECTICUT  FIRE  INS.  CO.  v.  UNION 
MERCANTILE  CO. 

INSURANCE    CO.    OF  NORTH   AMERICA 
V.  SAME. 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Inbubanck  (}  629*)— FiBK  Insubanob— Ac- 
tions—Petition— SuFnciENCY. 

A  petition  in  an  action  on  a  fire  policy, 
which  sets  up  the  policy,  and  which  sets  forth 
the  property  embraced  therein,  and  which  alleg- 
es that  the  same  was  destroyed  by  fire,  but 
which  does  not  allege  in  terms  that  the  property 
was  of  any  value,  is  fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  If  1675-1580,  1584-1586,  1692, 
1598;  Dec.  Dig.  {  629.*] 

2.  Pleading  ({  433*)-^DEracT8— Tbial. 

Where,  in  an  action  on  a  fire  policy,  the 
value  of  the  property  destroyed  was  determined 
as  fully  as  if  tbe  question  of  value  had  been 
raised  in  a  proper  manner  by  tbe  pleailiug:?,  the 
defect  in  the  petition  In  failing  to  allege  iLat 
the  property  had  some  value,  and  what  that 
value  was,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  1451-1477;  Dec  Dig.  $  433.*] 

3.  Pleading  (J  433*)-^DErECT8— Tbial. 

Where,  in  an  action  on  a  fire  policy,  the 
court  considered  evidence  of  value  of  the  prop- 
erty destroyed,  introduced  to  show  fraud  on  the 
part  of  insured  In  fixing  value,  the  defect  in 
the  petition  in  failing  to  allege  that  tbe  prop- 
erty had  any  value  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {§  1451-1477;  Dec.  Dig.  {  433.*] 

4.  Insubance  (§  553*)  —  Fibb  Inbueance  — 
Pboofs  of  Loss— Fbatjd. 

Where  the  proofs  of  loss  and  the  examina- 
tion under  oath  of  the  oflScers  of  insured  gave 
exaggerated  statements  of  tbe  value  of  the  prop- 
erty destroyed,  and  made  mistakes  as  to  mer- 
chandise alleged  to  have  been  bought  and  plac- 
ed in  the  stock  destroyed,  but  their  statements 
of  value  were  based  on  an  estimate  of  what  it 
would  cost  to  replace  the  property  destroyed, 
and  the  value  asserted  by  them  was  not  far 
above  the  value  fixed  by  the  commissioner  and 
approved  by  the  trial  court,  there  was  no  fraud 
vitiating  the  policy  stipulating  that  it  should  be 
void  if  insured  misrepresented  any  material  fact 
before  or  after  a  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  U  1362-1366;  Dec.  Dig.  {  553.*] 

6.  Insubance  (S  336*)  —  Fibe  Insubance  — 

"CONCUBBBNT  InSUBANCE"— "CONCURBENT." 

Where  a  fire  policy  insuring  property  to  the 
extent  of  three-fourths  of  its  value  permitted 
other  "concurrent  insurance,"  a  subsequent  pol- 
icy insuring  the  same  property  up  to  full  value 
thereof  was  "concurrent  insurance" ;  concurrent 
insurance  l>eing  that  which  to  any  extent  in- 
sures the  same  interest  against  tbe  same  casu- 
alty, at  the  same  time  as  the  primary  insur- 
ance, on  such  terms  that  insurers  would  bear 
proportionately  the  loss  happening  within  the 
provisions  of  both  policies,  and  the  word  "con- 
current" meaning  literally  a  running  together. 
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and  in  the  policy  meaning  corroborating  or  'con- 
tributing to  tbe  game  effect 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {g  856-873 ;  Dec.  Dig.  i  336.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Concurrent,  also,  First  and  Sec- 
ond  Series,  Concurrent  Insurance.] 

6.  Insurance  (§  661*)  —  Fira  Iwbubahcb  — 
Amount  of  I/3S8. 

Where  parts  of  insured's  books  of  account, 
including  those  showing  inventories  and  cash 
sales  were  destroyed,  the  action  of  the  court  in 
adopting  the  bank  deposits  made  in  the  name 
of  insured,  together  with  its  unpaid  accounts 
and  bills  receivable,  as  a  basis  for  ascertaining 
the  amount  of  the  loss,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1606;  Dec  Dig.  i  661.»] 

7.  Insubance  (I  661*)  —  Pibb  Insubancx  — 
Amount  of  Losa 

Where  the  court,  in  determining  the 
amount  of  a  fire  loss,  adopted  the  bank  deposits 
made  in  the  name  of  the  insured,  together  with 
its  unpaid  accounts  and  bills  receivable,  as  the 
basis  to  ascertain  the  value,  it  was  error  to  de- 
duct an  item  designated  as  "expenses"  either 
paid  out  of  money  not  deposited  in  bsmk  or  paid 
out  of  merchandise,  and  such  expenses  should 
be  added  to  the  amount  of  the  sale ;  but  to  the 
extent  that  the  expenses  represented  payment 
ont  of  moneys  deposited,  it  should  be  neither 
added  nor  subtracted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1696;  Dec.  Dig.  {  661.*] 

8.  Appeal  and  Error  (g  1106*)— Dibposition 
OF  Cask  on  Affeax. 

Where  the  court,  on  appeal  in  an  equitable 
action,  has  not  before  it  any  basis  on  which  to 
direct  a  proper  judgment,  the  case  must  be  re- 
referred  to  the  commissioner  to  make  report  in 
accordance  with  the  facts. 

[Ed.  Note.— For  other  cases,  see  .\ppeal  and 
Error,  Cent  Dig.  §|  4380-4398,  4585 ;  Dec  Dig. 
I  1106.*] 

9.  Court  Commissicners  (S  2*)— Appoint- 
ment of  Special  Commissioner— Compcn- 
8ATI0N— Statutory  Provisions. 

Under  Ky.  St  f  1740,  fixing  the  amount 
which  may  be  allowed  a  commissioner  for  each 
day  actually  enptaged  in  a  case  at  ?3,  and  sec- 
tion 396,  providing  that  no  such  allowance  shall 
be  made  until  he  has  filed  in  court  a  written 
statement  under  oath  showing  the  number  of 
days  he  has  acted,  the  court  may  not  make  an 
allowance  until  the  verified  statement  has  been 
made,  and  the  allowance  then  cannot  exceed  $3 
per  day. 

[Ed.  Note.— For  other  cases,  see  Court  Com- 
missioners, Cent  Dig.  i  5;   Dec  Dig.  {  2.*] 

Appeal  ffom  Circuit  Court,  Marshall 
County. 

Actions  by  tbe  Union  Mercantile  Company 
against  tbe  Connecticut  Fire  Insurance  Com- 
pany and  tbe  Insurance  Company  of  Nortb 
America.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Flexner  &  Gordon  and  Frank  M.  Drake,  all 
of  Louisville,  and  Oliver  &  OUrer,  of  Padn- 
■  cab,  for  appellants.    John  G.  Lovett,  of  Ben- 
ton, and  Wheeler  &  Hughes,  of  Faducab,  for 
appellee. 

TURNER,  J.  These  were  originally  two 
common-law  actions  Instituted  by  appellee  on 
separate  policies  against  tbe  two  appellants. 

In  August,  1911,  wblle  tbe  policies  were 


eacb  in  force,  nearly  all  the  property  cover- 
ed  by  them  was  destroyed  by  fire.  Tbe  policy 
of  the  Connecticut  Fire  Insurance  Compiany 
was  dated  the  7th  of  February,  1911,  and  In- 
sured appellee's  storehouse  for  $1,000,  and 
its  stock  of  goods  carried  therein  for  $4,000 
against  loss  by  fire.  The  policy  of  the  In- 
surance Company  of  North  America  was 
dated  the  1st  of  June,  1911,  and  Insured  ap- 
pellee's storehouse  for  $800,  the  0xtnt«s 
therein  for  $200,  and  the  stock  of  merchan- 
dise for  $4,000  against  sncb  losa  Tbe  first- 
named  policy  bad  the  three-qnarter  clause 
In  it  as  to  tbe  personal  property,  and  the 
second  named  policy  did  not 

The  cases  were  transferred  to  the  equity 
docket  in  the  lower  court,  consolidated,  and 
referred  to  a  commissioner  for  tbe  purpose 
of  ascertaining  tbe  value  of  tbe  property 
destroyed  at  tbe  time  of  the  fire. 

Tbe  business  of  appellee  was  Inaugurated 
and  it  begun  operations  In  August,  1907,  at 
Gilbertsville  in  Marshall  cotmty;  for  sev- 
eral months  it  was  conducted  as  a  partner- 
ship, but  was  In  a  short  time  incorporated 
under  tbe  corporate  name  now  shown. 

The  commissioner  in  bis  final  or  supple- 
mental report  found  tbe  value  of  tbe  store- 
house to  be  $1,600  at  the  time  of  the  Are, 
and  the  value  of  the  goods  destroyed  to  be 
$8,002.63.  All  exceptions  to  tbe  report,  as 
amended,  were  overruled  and  Judgment  en- 
tered against  the  two  defendants  under  the 
terms  of  tbe  policies. 

[1,  2]  The  first  question  we  are  confronted 
with  is  one  of  pleading.  The  plaintiff  in  his 
petition  set  up  the  policy  sued  on,  set  forth 
tbe  property  embraced  therein,  and  alleged 
same  was  destroyed  by  fire,  but  did  not  al- 
lege in  terms  that  tbe  property  so  destroyed 
was  of  any  value  whatsoever.  Bach  of  the 
defendants,  however,  in  Its  answer  alleged 
that  at  the  time  of  the  fire  the  value  of  tbe 
storehouse  did  not  exceed  $1,000  and  the  val- 
ue of  the  stock  did  not  exceed  $2,409.95, 
which  allegations  were  duly  denied  by  reply, 
with  an  affirmative  allegation  therein  of  tbe 
value  as  claimed  by  tbe  plaintiff. 

It  is  urged  for  appellant  that  under  this 
state  of  the  pleading  there  should  have  been 
no  Judgment  for  the  plaintiff  in  excess  of 
$2,409.95,  for  the  merchandise  destroyed,  the 
value  admitted  in  the  answer.  Undoubtedly 
the  petition  was  fatally  defective  In  falling 
to  allege  that  tbe  goods  destroyed,  as  well 
as  the  bouse,  had  some  value,  and  what  that 
value  was,  because  if  they  had  no  value  it 
suffered  no  loss,  and  there  could  consequently 
have  been  no  recovery.  But  the  Issues  as 
to  tbe  value  of  tbe  goods  destroyed  and  the 
value  of  tbe  bouse  were  fully  contested  by 
the  parties  in  tbe  lower  court  and  thoroughly 
tried  ont  by  that  court  and  Its  commissioner, 
voluminous  evidence  was  taken  on  these  pre- 
cise issues,  the  books  of  the  corporation  were 
thoroughly   overhauled   and   considered    by 
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the  commissioner  with  the  purpose  of  as- 
certaining the  valnes,  and  exceptions  to  the 
commissioner's  report  were  filed  and  tried  out 
before  the  court.  In  other  words  the  ques- 
tion was  determined  by  the  lower  court  as  to 
the  valne  of  the  goods  and  the  building  de- 
stroyed Just  a«  fully  as  if  the  question  had 
been  accurately  made  in  the  pleadings.  Un- 
der these  circumstances  It  would  be  more 
than  useless  to  send  this  canse  back  to  have 
Issues  perfected  which  had  already  been  so 
fully  considered  and  tried  out  It  Is,  in  fact, 
an  ideal  case  for  the  application  of  the  doc- 
trine of  intendment  after  the  verdict 

The  rule  laid  down  In  Connecticut  Fire  In- 
surance Co.  V.  Moore,  154  Ky.  18,  156  S.  W. 
857,  Ann.  Cas.  i914B,  1106,  In  no  sense  con- 
flicts with  what  we  have  said,  on  the  con- 
trary the  rule  stated  therein  harmonizes 
with  our  view.  The  rule  stated  therein  was 
this: 

"While  we  have  been  very  liberal  in  applying 
the  rule  that  a  verdict  will  core  a  defect  in  the 
pleadings,  we  have  never  gone  to  the  extent  of 
holding  that  where  the  petition  fails  to  state  a 
cause  of  action  or  some  fact  essential  to  the 
cause  of  action,  and  there  is  neither  an  admis- 
sion nor  proof  of  this  fact,  nor  a  submission  of 
the  question  to  the  Jury,  such  defect  in  the  pe- 
tition will  be  cured  by  the  verdict." 

In  that  case  there  was  no  evidence  of  value 
heard  or  permitted  to  be  heard  by  the  jury, 
there  was  no  submission  of  the  question  of 
value  to  the  Jury,  and  consequently  the  jury 
could  not  have  passed  upon  that  value; 
wbUe  in  this  case  voluminous  evidence  was 
taken  and  heard,  and  both  the  commissioner 
and  the  court  passed  upon  that  evidence  and 
fixed  the  value. 

[3]  But  it  Is  asserted  for  appellants  that 
the  evidence  as  to  the  value  taken  by  them 
was  not  for  the  purpose  of  fixing  the  values, 
but  was  taken  only  for  the  purpose  of  show- 
ing fraud  upon  the  part  of  the  officers  of  the 
corporation  in  its  alleged  exorbitant  and 
fraudulent  Claims  against  the  companies. 
But,  whatever  may  have  been  the  purpose 
in  submitting  this  evidence,  the  record  dis- 
closes beyond  question  that  both  the  commis- 
sioner and  the  lower  court  considered  It  In 
fixing  the  value  of  the  property  destroyed. 

[4]  There  la  a  provision  In  each  of  the  pol- 
icies that: 

"This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented  in  writing  or 
otherwise  any  material  fact  or  (■irciirastance 
concerning  this  Insurance  or  the  subject  there- 
of; *  •  *  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter 
relating  to  this  insurance  on  the  subject-matter 
thereof,  whether  before  or  after  the  loss." 

It  Is  Insisted  for  appellant  that  the  ofllcers, 
directors,  and  owners  of  the  assured  corpora- 
tion have  been  guUty  of  such  fraud  and  false 
swearing  In  the  proofs  of  loss  submitted  by 
them,  and  on  their  examination  under  oath, 
as  will  avoid  the  policies  under  the  terms  of 
the  provision  quoted.  It  is  apparent  from 
the  proofs  of  loss  and  their  examination  un- 
der oath  that  these  officers  and  directors  gave 


exaggerated  statements,  especially  as  to  the 
value  of  the  bouse  destroyed,  and  did  make 
some  mistakes  as  to  merchandise  alleged  to 
have  been  bought  and  placed  in  stock,  but 
throughout  all  of  these  statements  they  con- 
sistently adhered  to  the  statement  in  a  gen- 
eral way,  that  the  value  of  the  merchandise 
destroyed  was  approximately  $10,000.  It.  ap- 
pears that  their  statements  of  the  value  of 
the  house  was  based  upon  an  estimate  of 
what  It  would  cost  to  replace  it  which  might 
very  well  have  been  a  mistaken  basis ;  and  it 
further  appears,  that  while  they  made  some 
mistakes  in  the  details  as  to  the  amount  of 
merchandise  on  hand  at  the  time  of  the  flre, 
that  the  report  of  the  commissioner  in  this 
case,  which  was  approved  by  the  lower  court, 
was  not  far  below  the  general  estimate  placed 
by  them  on  its  value,  not  taking  into  account 
the  tMi  per  cent  deduction  for  depreciation  In 
value.  We  do  not  believe  that  the  record 
shows  such  deliberate  misstatements  of  facts 
and  values  as  would  Justify  an  avoidance  of 
the  policies  within  the  meaning  of  the  provi- 
sion quoted.  The  general  rule  on  this  sub- 
ject Is  thus  stated  by  this  court  in  the  case 
of  Western  Assur.  Co.  v.  Ray,  105  Ky.  523, 
49  S.  W.  326,  20  Ky.  Law  Rep.  1360,  in  a 
quotation  from  Richards  on  Insurance: 

"As  a  general  rule,  false  swearing  In  a  proof 
of  loss,  to  vitiate  the  policy,  must  be  intention- 
ally false,  whether  by  fraudulent  overvaluation 
of  the  goods  destroyed  or  a  statement  of  items 
which  really  have  no  exiBtence.  An  innocent  mis- 
take, or  a  mistaken,  though  exaggerated,  esti- 
mate of  value,  is  not  sufficient  to  void  the  policy. 
An  overvaluation,  in  order  to  work  a  forfeiture 
must  be  so  plain  that  it  cannot  be  accounted 
for  upon  the  principle  that  every  man  is  natu- 
rally prone  to  put  a  favorable  estimate  on  the 
value  of  his  property." 

The  commissioner  found,  in  substance,  tiiat 
while  there  was  some  exaggeration  in  the 
valuations,  that  there  was  no  fraudulent  pur- 
pose, and  this  finding  was  approved  by  the 
lower  court,  and  we  see  no  reason  to  dis- 
turb it 

[S]  It  was  provided  In  the  written  appli- 
cation for  Insurance,  signed  by  the  api>ellee, 
that  no  other  insurance  would  be  permitted 
on  the  property  covered  by.  the  policy  of  the 
Connecticut  Company  except  by  special  In- 
dorsement on  the  policy,  and  that,  when  such 
other  insurance  is  consented  to  by  Indorse- 
ment thereon,  such  Indorsement  should  not  be 
deemed  a  waiver  of  the  three-quarters  clause 
therein.  There  was  Indorsed  on  the  policy  of 
the  Connecticut  Company  the  words  "Other 
concurrent  insurance  permitted." 

It  Is  now  argued  for  the  Connecticut  In- 
surance Company  that  inasmuch  as  its  policy 
only  Insured  the  iwrsonal  property  embraced 
therein  to  the  extent  of  three-fourths  of  the 
value  that  the  policy  subsequently  issued  by 
the  Insurance  Company  of  North  America, 
which  insured  the  same  personal  property  up 
to  the  full  value  of  such  thereof  as  might  be 
destroyed,  was  not  concurrent  insurance,  and 
therefore  the  policy  of  the  Connecticut  Com- 
pany Is  avoided. 
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The  decision  of  thla  qnestlon  Involves  tbe 
ascertainment  of  what  is  meant  by  "concur- 
rent Insurance."  We  confess  that  we  have 
found  no  adjudication  of  the  precise  question 
here  involved. 

The  case  of  Gough  v.  Davis,  24  Misc.  Rep. 
245,  62  N.  ¥.  Supp.  947,  was  where  the  valid- 
ity, of  a  poUcy,  which  expressly  permitted 
other  concurrent  insurance,  was  called  in 
question  because  the  subsequent  policy  is- 
sued under  this  permit  only  covered  a  part, 
but  not  all,  of  the  property  embraced  in  the 
original  policy.  Tbe  court  in  answer  to  tbe 
argument  that  this  was  not  concurrent  in- 
surance, said: 

"The  object  was  to  give  the  insured  permis- 
sion to  have  other  insurance  on  the  property 
during  tbe  existence  of  the  policy.  This  would 
be  concurrent  insurance  in  respect  of  time  and 
of  the  property.  It  would  be  concurrent  in  re- 
spect of  time  though  for  a  shorter  period  than 
that  of  the  policy,  and  in  respect  of  the  property 
though  not  upon  all  of  it.  It  would  not  be 
wholly  but  only  partly  concurrent,  and  that,  I 
think,  is  sufficient  in  order  to  be  within  the 
terms  of  the  permission.  It  does  not  seem  to 
me  that  the  insured  could  be  expected  to  under- 
stand that  the  word  was  used  in  the  precise 
and  restricted  sense  that  the  additional  policies 
mast  exactly  concur  in  covering  all  of  the 
property  any  more  than  all  of  the  time." 

It  would  seem  that  If  a  partial  concur- 
rence as  to  tbe  property  embraced  In  tbe  two 
policies  and  as  to  tbe  time  covered  by  them 
Is  sufficient,  that  certainly  a  partial  concur^ 
rence  as  to  tbe  extent  of  tbe  insurance  in 
tbe  two  policies  would  also  be  sufficient. 

Tbe  case  of  Caraber  v.  Royal  Insurance 
Co.,  63  Hun,  82,  17  N.  T.  Supp.  858,  was 
where  tbe  original  policy  was  Indorsed  per^ 
mittlng  other  concurrent  insurance,  and  fur- 
ther that,  tbe  loss,  if  any,  was  payable  to  tbe 
mortgagee.  A  subsequent  policy  was  Issued 
embracing  the  same  property,  but  without 
tbe  indorsement  making  the  loss  payable  to 
tbe  mortgagee.  Tbe  court,  in  response  to  tbe 
argument  that  this  deprived  tbe  latter  in- 
surance of  Its  quality  as  concurrent  insur- 
ance, said: 

"Besides,  it  Is  not  made  clear  that  other  in- 
surance would  fail  to  be  concurrent  in  form, 
because  the  loss,  if  any,  in  the  one  case,  would 
be  payable  to  the  assured,  and  in  the  other  the 
company  had,  by  indorsement,  assented  to  its 
payment  to  a  mortgagee  as  his  interest  might 
appear.  The  subject  of  the  insurance  and  the 
interest  insured  would  be  the  same  in  each  case. 
The  insurance  in  all  the  cases  would  run  to- 
gether." 

Surely,  if  two  policies  of  Insurance  em- 
bracing the  same  property  be  payable,  in 
tbe  event  of  loss,  to  different  persons  is  con- 
cnrrent  Insurance,  then  it  cannot  be  said, 
with  any  degree  of  reason,  that  two  policies 
embracing  the  same  property,  and  payable, 
in  the  event  of  loss,  to  tbe  same  person,  are 
not  concurrent,  merely  because  the  one  policy 
Insured  tbe  same  property  to  a  greater  ex- 
tent than  the  other. 

In  the  case  of  East  Texas  Fire  Insurance 
Co.  v.  Blum,  76  Tex.  653,  13  S.  W.  572,  the 
word  "concurrent"  aa  used  In  an  insuianoe 


policy  permitting  concurrent  Insaranoe  was 
defined  as  follows: 

"The  word  'concurrent'  means  literally  'run- 
ning together,'  and  in  the  connection  here  used 
has  the  sense  of  'co-operating,'  'conMbuting  to 
the  same  event'  (Worcester) ;  'acting  in  con- 
junction, agreeing  in  the  same  act,  contribating 
to  the  same  event,  co-operating,  accompanying^ 
(Webster). 

"In  the  absence  of  something  in  the  context 
showing  that  the  word  was  not  used  in  its  or- 
dinary sense,  it  must  be  understood  so  to  have 
been  used,  and  nothing  of  that  kind  is  found. 
To  be  concurrent  tbe  insurance  must  operate  at 
the  same  time,  upon  the  same  property,  and 
look  to  tbe  indemnity  of  tbe  insured  in  case  of 
its  loss  or  destruction  from  casualty  insured 
against." 

There  is  nothing  in  this  seemingly  accurate 
definition  to  suggest  tbe  idea'  that  it  is  neces- 
sary for  the  two  policies  to  have  insured  the 
property  to  tbe  same  extent  and  in  tbe  same 
way. 

Tbe  case  of  Corkery  v.  Fire  Insurance  Co., 
09  Iowa,  382,  68  N.  W.  792,  was  where  the 
later  policy  embraced  not  only  tbe  property 
covered  by  the  original  policy,  which  permit- 
ted concurrent  Insurance,  but  also  embraced 
other  and  additional  property.  Upon  tbe 
contention  that  this  deprived  it  of  its  qual- 
ity as  concurrent  insurance  the  court  said: 

"  'Concurrent'  is  defined  by  Webster  as  'acting 
in  conjunction,  agreeing  in  the  same  act,  con- 
tributing to  the  same  event  or  effect,  co-operat- 
ing, accompanying,  conjoined,  associate,  con- 
comitant, joint  and  equal,  existing  together  and 
operating  on  the  same  objects.'  Taking  the 
provisions  of  this  policy  quoted  above  together, 
and  it  seems  clear  that  it  was  not  intended  that 
the  additional  insurance  authorized  should  not 
include  other  property.  The  provision  as  to 
contribution  precludes  such  a  conclusion.  The 
term  'concurrent,'  as  used  in  this  policy,  was 
used  in  the  sense  of  contributing  to  the  same 
event  or  effect,  but  not  jointly  and  equally." 

Tbe  case  of  New  Jersey  Rubber  Co.  v. 
Commercial  Union  Assur.  Co.,  64  N.  J.  Law, 
580,  46  Atl.  777,  was  where  a  suit  on  an  in- 
surance policy,  which  permitted  concurrent 
insurance,  was  defended  upon  tbe  ground 
that  the  later  policy  did  not  embrace  all  the 
items  and  all  tbe  property  In  the  original 
policy,  and  that  it  thereby  lost  Its  quality  of 
concurrent  insurance.  The  court  In  answer 
to  this  contention,  and  defining  "concurrent 
insurance,"  said: 

"Concurrent  insurance  Is  that  which  to  any 
extent  insures  the  same  interest  against  the 
same  casualty,  at  the  same  time  as  the  primary 
insurance,  on  such  terms  that  the  Insurers 
would  bear  proportionally  the  loss  happening 
within  the  provisions  of  both  policies.  It  is 
this  last  quality— of  sharing  proportionally  in 
the  loss— that  distinguishes  concurrent  insur- 
ance from  mere  Rouble  insurance." 

While  tbe  question  presented  in  tbe  last- 
named  case  Is  not  tbe  same  confronting  us 
here,  yet  tbe  language  used  seems  to  be  pe- 
culiarly applicable  to  the  Instant  case.  It 
will  be  observed  that  the  opinion  says  that 
if  to  any  extent  the  two  policies  insure  tbe 
same  property  against  casualty,  the  insurers 
will  bear  the  loss  proportionally  according 
to  the  terms  of  their  policies.  This  language 
not  only  means  that  U  one  company  Issued 
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a  $10,000  policy  and  tbe  other  a  |5,000  poli- 
cy on  the  same  property  that  they  should  pay 
the  loss  proportionally,  bat  it  also  necessari- 
ly means  that  If  one  company  Issued  a  poli- 
cy for  $4,000  for  the  full  value  of  the  prop- 
erty, In  the  event  of  loss,  up  to  that  amount, 
and  another  company  Issued  a  $4,000  policy 
on  the  same  property,  but  limiting  Its  lia- 
bility to  three-fourths  of  the  value  of  the 
property  destroyed,  that  they  likewise  would 
share  tbe  loss  proportionally  within  the  terms 
of  their  policies. 

It  results  from  what  we  have  said  that  tbe 
two  policies  In  this  case  represented  concur- 
rent insurance. 

[I]  It  appears  In  this  case  that  In  the  fire 
a  part  of  appellee's  books  of  account  were 
destroyed  including  the  one  showing  its  in- 
ventories and  showing  tbe  amount  of  cash 
sales.  The  commissioner  was  therefore  con- 
fronted with  the  duty,  In  ascertaining  the 
stock  on  band  at  the  time  of  the  fire,  of  look- 
ing to  other  and  less  satisfactory  evidence 
of  the  property  bought  and  placed  In  stock 
by  appellee  during  the  four  years  of  Its  busi- 
ness, and  what  part  thereof  had  been  sold 
and  disposed  of.  From  a  memorandum  of  the 
last  Inventory  taken,  which  had  been  pre- 
served, and  duplicate  bills  from  the  whole- 
sale houses  with  whom  appellee  dealt,  he 
was  enabled  to  ascertain,  with  a  reasonable 
degree  of  accuracy,  the  quantity  of  goods 
purchased  during  that  time.  But  the  de- 
struction of  the  book  containing  tbe  cash 
sales  left  him  the  alternative,  In  ascertain- 
ing what  those  sales  had  been,  either  to  base 
his  finding  upon  the  statements  of  the  offi- 
cers and  manager  of  the  corporation,  made 
from  memory,  as  to  its  sales  during  this  long 
period,  which  must  necessarily  have  been  in- 
accurate and  unsatisfactory,  or  to  adopt  the 
bank  deposits,  made  in  the  name  of  tbe  cor- 
poration, together  with  the  unpaid  accounts 
and  bills  receivable  of  the  company,  which 
were  preserved,  as  a  basis.  While,  from  the 
nature  of  things,  neither  method  would  pro- 
duce an  accurate  result,  we  think  the  latter 
method  adopted  by  the  commissioner  was 
the  safer  one. 

Tbe  commissioner,  after  deducting  certain 
goods  returned  and  other  goods  saved  from 
the  fire,  finds  that  during  the  four  years 
appellee  was  in  business  the  cost  prices  of 
its  purchases  of  goods  was  $69,836.06;  and 
he  finds  that  the  sales,  &fter  deducting  the 
profits,  amounted  during  tbe  same  period  to 
$60^944.36,  leaving  a  balance  of  $8,901.70 
from  which  he  takes  10  per  cent,  for  depre- 
ciation in  value,  leaving  $8,002.53  as  the 
value  of  the  merchandise  destroyed.  We 
have  gone  carefully  over  the  report  of  the 
commissioner,  and  believe  it  to  be  substan- 
tially correct  with  the  exception  of  two 
items. 

After  ascertaining  the  amount  of  the  sale, 
by  the  method  adopted,  he  deducted  there- 
from an  item,  designated  as  "borrowed  mon- 
ey," ot  $3,293.90,  thereby  neeessarily  reduc- 


ing to  tbat  extent  the  amount  of  sales,  and, 
of  course,  increasing  to  the  same  extent  the 
merchandise  supposed  to  be  on  hand  at  the 
time  of  the  fire.  Evidently  the  commission- 
er had  in  mind  that  this  amount  of  money 
had  been  borrowed  by  somebody  connected 
with  appellee  and  deiMslted  In  bank  to  its 
credit,  and  that  it  did  not  therefore  represent 
sales.  But  we  have  carefully  and  laborious- 
ly gone  through  this  voluminous  record  with 
the  view  of  finding  some  evidence  upon  which 
this  deduction  was  made,  and  have  been  able 
to  find  nowhere  in  the  record  any  reference 
to  any  such  item  except  in  the  commission- 
er's report,  and  our  investigation  discloses 
no  authority  whatever  for  this  action  of  the 
commissioner. 

[7]  The  commissioner  further  deducts  from 
tbe  amount  of  sales  an  item,  designated  "ex- 
penses," of  $2,167.38.  There  is  nothing  in 
the  record,  so  far  as  we  can  find,  which 
shows  the  items  going  to  make  up  this  ag- 
gregate of  expense.  To  the  extent  tbat  this 
aggregate  is  made  up  of  expenses  either  paid 
out  of  money  not  deposited  in  bank  or  paid 
out  of  merchandise,  it  should  be  added  to, 
rather  than  deducted  from,  the  amount  of 
sales,  but  to  the  extent  tbat  it  represents  ex- 
penses paid  out  of  money  deposited  In  the 
bank  it  should  neither  be  added  to  nor  sub- 
tracted from  the  sales.  That  is  to  say,  that 
the  expense  paid  out  of  the  cash  drawer  or 
paid  in  merchandise  from  the  store  repre- 
sented additional  sales  and  necessarily  less- 
ened the  quantity  of  merchandise  on  hand; 
but  to  the  extent  it  was  paid  out  of  money 
already  deposited  in  bank,  which  bad  already 
been  counted  as  part  of  the  sales,  it  should 
neither  be  added  nor  deducted. 

[S]  Ordinarily,  in  equitable  actions,  this 
court  upon  reversal  directs  the  Judgment  to 
be  entered,  but,  owing  to  the  confusion  and 
uncertainty  growing  out  of  the  las^named 
item  of  "expenses,"  and  tbe  failure  of  the 
report  to  show  in  detail  tbe  items  composing 
this  expense  or  how  it  was  paid,  the  court 
has  not  before  It  any  basis  upon  which  to 
direct  a  proper  judgment,  therefore  upon  the 
return  of  the  case,  as  to  these  two  items  of 
expense  and  borrowed  money,  the  case  will 
be  re-referred  to  the  commissioner  to  make 
a  report  in  accord  with  the  facts. 

[9]  The  appellants  complain  of  the  allow- 
ance to  the  special  commissioner  of  a  fee  of 
$400  in  this  case.  The  commissioner  filed  an 
unsworn  statement  showing  that  he  bad  been 
engaged  in  this  case  for  50  days,  and  upon 
that  statement,  and  evidence  heard  In  open 
court,  the  court  allowed  a  fee  of  $400.  Our 
statute  (section  1740)  definitely  and  arbi- 
trarily fixes  the  amount  which  may  be  al- 
lowed a  commissioner  for  each  day  he  is 
actually  engaged  in  a  case  at  $3,  and  section 
396  provides  that  no  such  allowance  shall  be 
made  until  he  has  filed  In  court  a  written 
statement,  under  oath,  showing  the  number 
of  days  he  has  so  acted.  These  sections  have 
been  held  by  this  court  to  be  mandatory. 
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and  under  tbem  there  the  court  baa  no  right 
to  make  any  allowance  until  the  provisions 
of  section  396  hare  been  compiled  with,  and 
even  then  none  to  make  It  In  excess  of  the 
amount  prescribed  In  section  1740.  Harding 
V.  Harding,  132  Ky.  133,  116  8.  W.  306. 

The  Judgment  Is  reversed  for  the  reasons 
given,  and  remanded  for  further  proceedings 
as  to  the  two  Items  mentioned,  and  when 
they  are  correctly  ascertained,  to  enter  a 
Judgment  as  herein  Indicated. 


CLINE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Embezzlembnt  (S  47*)  —  Sdffxciicnct  o* 
Evidence— Question  fob  Jhby. 

Evidence,  in  a  prosecution  for  embezzle- 
ment, held  sufficient  to  take  the  case  to  the 
jury. 

[Ed.  Mote. — For  other  cases,  see  Embezsle- 
ment,  Dec.  Dig.  $  47.*] 

2.  Embezzlsmekt  (§  11*)— Natdbe  of  Cbimb 
—  M1SAFPBOPBIA.TION  or  Money  bt  Tax 
Collector. 

Appropriation  by  a  deputy  sheriff  of  money 
collected  by  him  as  taxes  is  embezzlement. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  |§  9,  10;   Dec.  Dig.  f  11.*] 

8.  Embezzlement  (g  48*)— Inbtbuctions. 

In  the  prosecution  of  a  deputy  sheriff  for 
embezzlement  of  money  collected  by  him  as  tax- 
es, in  which  his  defense  wns  that  he  lost  it, 
instructions  held  erroneous  for  failure  to  state 
that,  if  accused  lost  the  money  or  it  was  stolen 
from  him,  he  was  not  guilty. 

[Ed.  Kote.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  |§  72-75;    Dec  Dig.  J  48.*1 

Appeal  from  Circuit  Court,  Pike  County. 
Greeley  Cline  was  convicted  of  embezzle- 
ment, and  appeals.    Reversed  and  remanded. 

J.  F.  Butler  and  A.  E.  Anxier,  both  of 
Plkevllle,  for  appellant.  James  Oamett, 
Atty.  Gen.,  and  Chas.  H.  Morris,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

HOBSON,  0.  J.  Greeley  Cllne  was  a  dep- 
uty of  Hi  Pauley,  sheriff  of  Pike  county, 
from  January  1,  1012,  until  January  1,  1914, 
and  among  other  things  it  was  his  duty  to 
collect  the  state  and  county  taxes  in  his  home 
district.  According  to  the  custom  between 
them,  he  settled  every  month  with  the  sher- 
iff and  paid  him  then  the  amount  he  collect- 
ed, less  his  commissions.  He  made  his 
monthly  settlements  regularly  until  October, 
1013,  but  be  failed  to  settle  for  the  month 
of  October  or  to  pay  over  the  money,  claim- 
ing to  hare  lost  it.  He  afterwards  settled 
for  the  months  of  November  and  December, 
1013,  and  was  indicted  for  embezzlement,  on 
the  ground  that  he  bad  converted  to  his  own 
use  the  money  referred  to;  the  amount  be- 
ing $249.84.  The  proof  for  the  common- 
wealth on  the  trial  showed,  in  substance, 
that  Cline  claimed  to  have  lost  more  money 
than  he  had;  that  he  made  no  efficient 
■search  to  recover  the  money;   that  the  rea- 


son that  he  gave  for  bis  conduct  was  unsat- 
isfactory ;  that  he  claimed  to  have  lost  1504, 
when  In  fact  he  had  collected  in  October  only 
$258.91,  and  said  he  did  not  hare  as  much  as 
$75  of  his  own  money.  The  commonwealth 
also  proved  that  he  had  said  that  be  bad  no 
money  on  that  day  when  asked  to  pay  a  bill. 
On  the  other  hand,  the  defendant  testified 
that  be  started  from  bis  borne  to  Plkevllle 
with  the  money,  but  had  some  papers  to 
serre  which  required  blm  to  cross  the  rirer, 
and  that  when  he  got  back  it  was  so  late 
that  be  thought  the  bank  would  be  closed  at 
PikevUle,  and  he  turned  around  and  went 
home;  that  be  had  $504  in  bis  saddle  pock- 
ets ;  that,  when  he  got  home  and  got  off  his 
horse,  it  came  to  hts  mind  about  the  money 
being  in  his  saddle  pockets ;  that  he  went  to 
the  saddle  pockets  and  one  of  the  straps  was 
loose ;  that  he  had  buckled  the  straps  when 
Ue  put  the  money  in  there ;  that  part  of  the 
time  tbe  saddle  pockets  were  on  the  horse 
and  part  of  the  time  on  hla  shoulder;  that 
he  had  no  Idea  who  opened  the  saddle  podE- 
ets,  but,  when  be  opened  them  then,  the  roU 
of  money  was  gone.  This  was  the  first  time 
he  missed  It,  and  be  did  not  know  how  it 
was  talcen  or  by  whom.  The  defendant  In* 
trodnced  sereral  witnesses  who  testified  to 
bis  good  character.  The  proof  showed  that 
the  sheriff  had  retained  bis  commissions  on 
the  subsequent  collections,  and  thus  reduced 
the  amount  of  the  default  to  $249.84.  The 
court  gave  the  Jury  these  instructions: 

"(1)  If  the  jury  believe  and  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant,  Greeley  Cline,  in  Pike  county,  before 
tbe  finding  of  the  indictment,  did  unlawfully, 
fraudulently,  and  feloniously,  without  the  eon- 
sent  of  Hi  Pauley,  then  sheriff  of  Pike  county, 
or  tbe  owner  thereof,  or  either,  convert  to  his 
own  use  good  and  lawful  money  of  tbe  United 
States,  exceeding  $20,  tbe  same  being  the  public 
moneys  and  taxes  collected  for  said  Hi  Pauley, 
sheriff  as  aforesaid,  by  said  defendant,  Greeley 
Cline,  as  deputy  sheriff  for  said  Hi  Pauley, 
which  said  money  had  then  and  there  been  in- 
trusted to  said  Greeley  Cline,  or  to  his  care, 
custody,  and  keeping  as  said  deputy  sheriff,  they 
will  find  him  guilty  as  charged  in  tilie  indictment 
and  say  so  and  no  more. 

"(2)  If  the  jury  have  a  reasonable  doubt  of  tbe 
defendant  having  been  proven  guilty,  they  will 
find  him  not  guilty." 

The  Jury  found  the  defendant  guilty,  and, 
the  court  having  entered  judgment  on  tbe 
verdict  and  overruled  his  motion  for  a  new 
trial,  be  appeals. 

[1,2]  There  was  sufficient  evidence  to  take 
tbe  case  to  the  Jury.  The  appropriation  of 
the  money,  if  true,  makes  out  a  case  of-em- 
bezzlement.  Commonwealth  r.  Fisher,  113 
Ky.  491,  68  S.  W.  855,  24  Ky.  Law  Rep.  300. 

[3]  The  only  error  we  see  In  the  record  is 
that  the  court  by  its  Instructions  failed  to 
submit  to  the  Jury  the  defendant's  defense. 
His  sole  defense  was  that  be  lost  the  money. 
He  admitted  having  collected  it,  and  having 
failed  to  pay  It  over ;  but  this  did  not  estab- 
lish his  guilt  of  embezzlement.     If  be  did 
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not  use  the  money,  bat  In  fact  acddentally 
or  negligently  lost  it,  he  may  be  liable  dvllly 
for  it,  if  negligent,  but  for  this  he  Is  not 
guilty  of  embezzlement  It  is  true  that  by 
the  first  instruction  the  court  told  the  Jury 
that  they  should  find  the  defendant  guilty,  if 
they  belieTed  from  the  eyidence  beyond  a 
reasonable  donbt  that  he  did  "unlawfully, 
fraudulently  and  feloniously"  "without  the 
consent  of  the  owner  convert  to  bis  own  use" 
the  money  referred  to.  A  lawyer,  acquainted 
with  the  meaning  of  the  words  "fraudulent- 
ly," "feloniously,"  and  "convert  to  his  own 
use"  would  understand  that,  if  the  defend- 
ant lost  the  money,  he  did  not  fraudulently 
or  feloniously  convert  it  to  his  own  use ;  but 
a  Jury  composed  of  men  not  acquainted  with 
legal  terms  might  reasonably  conclude  from 
the  evidence  that  Cllne  had  carelessly  lost 
the  money,  and  not  apprehended  the  distinc- 
tion between  a  dvil  and  criminal  liability. 
The  instructions  do  not  bring  the  mind  of 
the  jury  to  the  precise  question  of  fact  on 
which  the  case  turns,  and  an  instruction  pre- 
senting the  defendant's  side  of  the  case 
should  have  been  given.  The  following  words 
should  have  been  added  to  instruction  No. 
1:  If,  however,  the  defendant  in  fact  lost 
the  money  referred  to  either  accidentally  or 
negligently,  or  it  was  in  fact  stolen  from 
blm,  and  he  did  not  In  any  way  use  the  mon- 
ey, or  keep  It,  the  Jury  should  find  him  not 
guilty. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial. 


McILVAINE  et  al.  v.  ROBSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  15, 1014.) 

1.  Wills  (g  535*)  —  Constbuction  —  Efsect 
AS  A  Whole. 

A  testator  by  a  second  codicil  to  his  will 
revoked  the  provisions  of  the  original  will,  and 
the  first  codicil  in  favor  of  his  son,  W.,  and  de- 
vised a  life  interest  in  a  house  and  lot  to  W. 
and  his  wife,  with  reversion  to  the  testatoi^s 
heirs,  provided  that  in  the  final  settlement  W. 
waa  to  be  charged  with  a  cash  advancement  less 
a  credit  for  services  rendered,  and  stated  that 
the  codicil  made  all  the  provisions  intended  to 
be  given  to  W.  The  original  will  had  provided 
for  the  distribution  of  testator's  property  among 
his  children  equally,  subject  to  advancements, 
one  year  after  testator's  death.  W.  died  leaving 
a  daughter  and  granddanehter  as  his  heirs. 
His  widow  conveyed  her  lite  interest  to  two  of 
the  testator's  children,  and  suit  was  brought  tq 
sell  the  house  and  lot  devised  to  W.  for  parti- 
tion among  the  children  of  the  testator,  exclud- 
ing the  heirs  of  W.  from  any  share  therein. 
Held  that,  in  order  to  give  meaning  to  the  pro- 
vision for  charjting  the  advancements  to  W.  in 
the  final  settlement,  the  codicil  should  be  con- 
strued to  allow  the  heirs  of  W.  to  share  in  the 
distribution  of  the  i;pversion  in  the  house  and 
lot. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1157-1160;   Dee.  Dig.  i  535.*] 

2.  Wills   (§  452*)  —  Conbtbuctiow  —  Disin- 

HEBtrANCE. 

The  will  Is  not  to  be  construed  to  disinher- 
it the  heirs  at  law  except  by  express  words  or 
necessary  implication,  since,  in  seeking  the  in- 
tent of  testator  which  governs  the  construction 


of  the  will,  the  rules  of  interpretation  previous- 
ly adopted  by  the  courts  must  be  followed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  968-970 ;    Dec.  Dig.  |  452.*] 

3.  Wills  (|  713*)— Devise  to  Heirs. 

Since  the  codicil  disposed  of  the  reversion 
amone  the  heirs  of  testator,  the  same  as  it  would 
have  been  distributed  without  the  will,  the  heirs 
take  under  the  statute  and  not  under  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §g  1695-1697 ;    Dec.  Dig.  {  713.*] 

4.  Wills  (§  758*)— Rights  or  Devisees— Ad- 
vancements. 

In  the  distribution  of  the  proceeds  of  the 
siale  of  the  house  and  lot,  the  children  of  testa- 
tor are  to  be  charged  with  what  bad  been  re- 
ceived by  them  or  their  representatives  under 
the  will,  under  Ky.  St.  {  1407,  providing  that 
any  property  devised  by  a  parent  to  a  descend- 
ant shall  be  charged  to  the  descendant  in  the 
distribution  of  the  undevised  estate  of  the  par- 
ent. 

[M.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1957-1960,  1976,  1977;  Dec.  Dig.  f 
758.  •] 

Appeal  from  drcuit  Court,  Campbell 
County. 

Action  for  partition  by  Henry  W.  Robson 
and  others  against  Lulu  Mcllvaine  and  oth- 
ers. From  a  judgment  of  the  chancellor  that 
Lulu  Mcllvaine  and  another  bad  no  interest 
in  the  property,  they  appeaL  Reversed  and 
remanded. 

Wm.  Mart  MUler  and  Irvln  C.  Zitt.  both  of 
Newport,  for  appellants.  Frank  V.  Benton, 
of  Newport,  for  appellees. 

HOBSON,  C.  J.  In  the  year  1899,  George  W. 
Robson,  Sr.,  a  resident  of  Campbell  county, 
B^.,  died,  leaving  a  will,  which  was  duly  pro- 
bated in  the  Campbell  county  court  on  March 
3, 1899.  In  section  1  of  his  original  will  which 
is  dated  April  10,  1889,  he  directed  that  his 
debts  be  paid.  In  section  2  he  devised  to  his 
grandson,  Robson  S.  Moore,  $5,000  and  also 
an  Interest  In  certain  mines  in  Colorado,  pro- 
viding that: 

"This  item  gives  to  the  said  Robson  S.  Moore 
the  entire  portion  intended  to  be  given  him 
out  of  my  estate  in  any  event" 

In  section  3  he  directed  that  his  estate 
should  remain  In  the  hands  of  his  executors 
and  undistributed  for  a  period  of  one  year 
after  bis  death,  after  which  time  all  that  re- 
mained should  be  equally  divided  among  bis 
eight  children.  Including  William  H.  Robson, 
and  held  by  them  and  their  heirs  in  fee  sim- 
ple forever.  In  section  4  he  sets  forth  the 
advancements  which  should  be  charged  to  his 
eight  chUdren.  In  this  section  William  H. 
Robson  is  charged  with  $5,200,  and  with  a 
certain  house  and  lot  in  Bellevue  as  provided 
In  section  5.    Secti(Tn  6  is  as  follows: 

"I  devise  to  my  son  Wm.  H.  Robson  and  to 
his  wife  Martha  A.  Robson  during  their  natural 
lives  the  house  and  lots  in  the  town  of  Bellerue, 
county  of  Campbell,  state  of  Kentucky,  on 
which  thpy  now  reside  being  two  lots  binding 
on  Ross  and  Lake  avenues  and  Robson  alley, 
being  50  feet  by  210  feet,  the  value  of  this  in- 
terest in  said  house  and  lots  to  be  charged  as 
an  additional  advancement  to  the  said  Wm.  H. 
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Robson  and  as  estimated  at  fh«  time  of  final 
settlement." 

By  section  6  tbe  testator  provided  for  a 
monument,  and  by  section  7  lie  appointed  his 
sons,  George  W.  and  Wm.  H.  Robson,  as  ex- 
ecutors. 

By  section  1  of  the  first  codicil  he  changed 
the  amount  of  the  advancements  to  his  son 
George.    Section  2  is  as  follows: 

"Tbe  clause  in  the  fourth  section  of  my  wiU 
charging  my  son  Wm.  H.  Robson  for  advance- 
ments with  $5,200  remains  as  stated  in  said  sec- 
tion, subject  however  to  a  credit  of  $1,000.00 
for  services  rendered  by  him  in  the  collection's 
of  rents  and  attending  to  repairs  of  property 
for  which  service  he  is  entitled  to  $200.00  per 
year  for  5  years. or  $1,000.00.  The  additional 
charge  in  said  fourth  section  is  revoked  as  to 
advancements  for  money  stated  in  next  section." 

Section  3  is  as  follows: 

"My  son  Wm.  H.  Robson  has  not  been  able 
to  pay  for  the  house  and  lots  in  the  town  of 
Bellevue  described  in  the  fifth  section  of  my 
will  as  contemplated  at  the  time  of  tbe  making 
of  tbe  will,  but  I  have  paid  for  them  about 
$9,500.00  and  thereby  revoke  tbe  said  fifth  sec- 
tion and  the  devise  therein  of  the  said  proper- 
ties to  said  W.  H.  Robson  and  wife  and  the 
said  properties  remain  as  part  of  my  estate 
subject  however  to  the  right  of  said  W.  H.  Rob- 
son to  purchase  the  same  at  $9,500.00  at  any 
time  before  the  final  settlement  of  my  estate." 

By  section  4  he  revoked  the  seventh  section 
of  the  original  will,  and  appointed  George 
W.  Robson,  Jr.,  and  Samuel  W.  Hill  execu- 
tors. 

In  section  1  of  the  second  codicil  be  made 
a  change  In  the  amount  of  advancements  to 
his  daughter,  Ida  M.  Hill.  Section  2  Is  as 
follows: 

"So  much  of  section  4  of  my  will  as  charges 
advancements  to  my  son  W.  H.  Robson  and 
section  5  of  my  will  making  a  devise  to  W.  H. 
Robson  and  his  wife  Martha  A.  Robson  and 
section  2  and  3  of  my  first  codicil  are  all  here- 
by revoked  and  in  lieu  of  all  these  the  next  suc- 
ceeding section  of  this  codicil  will  constitute 
fully  my  entire  will  in  reference  to  my  said  son 
and  his  wife  under  said  section." 

Section  3  Is  as  follows: 

"I  hereby  devise  to  my  son,  W.  H.  Robson 
and  his  wife  Martha  A.  Robson  during  their 
natural  lives  the  house  and  lots  in  the  town  of 
Bellevue,  connty  of  Campbell  and  state  of  Ken- 
tucky, on  which  they  now  reside  being  two  lots 
binding  on  Rosa  and  Lake  avenues  and  Robson 
alley  each  lot  being  50  feet  by  210  feet,  and 
after  the  death  of  said  W.  H.  Robson  and  of 
the  said  Martha  A.  Robson,  the  said  property 
to  my  heirs  to  revert,  tbe  taxes  and  improve- 
ments and  insurance  to  be  paid  and  kept  up  by 
the  said  W.  H.  and  Martha  A.  Robson,  the 
said  W.  H.  Robson  in  the  final  settlement  of  my 
estate  is  to  be  charged  as  for  advancements 
made  by  me  to  him  with  tbe  sum  of  $5,200, 
subject  however  to  a  credit  of  $1,000  for  serv- 
ices rendered  by  him  in  the  collection  of  rents 
and  in  attending  to  repairs  of  property  for 
which  service  he  is  entitled  to  $200  per  year 
for  6  years  or  $1,000.  This  third  section  of 
this  codicil  make  all  the  ^ovision  intended  to 
be  given  to  my  son  W.  H.  Kobson  and  the  third 
section  of  my  original  will  first  named  to  the  ef- 
fitct  that  what  remains  of  my  estate  in  the 
Lands  of  my  executors  undistributed  for  the  pe- 
riod of  one  year  after  my  death  shall  be  divided 
and  distributed  as  equally  as  may  be  among 
my  cbfldren  so  far  as  it  applies  to  my  said  son 
Wm.  H.  Robson  is  hereby  revoked.*^ 


The  testator's  son  W.  H.  Robson  Is  now 
dead,  Lula  McUvalne,  a  daughter,  and  Mar- 
tha A.  Troxell,  a  granddaughter,  are  his  only 
heirs  at  law.  His  widow,  Martha  A.  Robson, 
who  Is  now  85  years  of  age,  has  conveyed 
her  life  Interest  to  the  testator's  childFen, 
Emma  3.  Gaddls  and  Ida  M.  Hills. 

This  action  was  brought  by  Harry  W.  Rob- 
son and  others,  grandchildren  and  children 
of  the  testator,  against  Mildred  Gregor  and 
others,  also  children  and  grandchildren  of 
the  testator,  for  the  purpose  of  selling  the 
house  and  lots  in  Bellevue  devised  to  Wil- 
liam H.  Robson  and  wife  for  life,  on  tbe 
ground  that  plaintiffs  and  defendants  are  the 
joint  owners  thereof,  and  in  possession,  and 
that  the  property  could  not  be  divided  with- 
out materially  Impairing  Its  value.  To  this 
action  Lulu  Mcllvaine  and  Martha  A.  Trox- 
ell were  made  parties.  They  answered  and 
asserted  an  interest  In  the  property  In  ques- 
tion under  and  by  virtue  of  section  3  of  the 
testator's  second  codicil.  On  final  hearing 
the  chancellor  adjudged  that  they  took  no  in- 
terest in  the  property.  From  that  judgment 
they  appeal. 

It  will  be  observed  that  by  tbe  original  will 
W.  H.  Robson  was  to  be  charged  with  $5,200, 
also  the  value  of  the  lUe  estate  In  the  lots 
devised  for  life  to  blm  and  his  wife  In  tbe 
distribution  to  be  made  by  the  executor  a 
year  after  the  testator's  death.  It  will  also 
be  observed  that  by  the  first  codicil  tbe  charge 
of  $5,200  is  reduced  to  $4,200,  and  the  devise 
of  the  land  to  him  and  his  wife  is  revoked; 
he  being  given  the  right  to  purchase  the  prop- 
erty at  $9,500  at  any  time  before  the  final 
settlement  of  the  estate.  If  no  other  change 
had  been  made,  W.  H.  Robson,  under  the 
will  as  it  then  stood,  would  have  been  charge- 
able with  an  advancement  of  $4,200  and  sub- 
ject to  this  would  have  received  an  equal 
share  with  the  other  children  in  the  distribu- 
tion of  the  estate  by  the  executor  one  year 
after  the  testator's  death ;  and  be  would  have 
had  tbe  right  to  purchase  tbe  property  re- 
ferred to  at  $9,500  at  any  time  before  tbe 
final  settlement  of  tbe  estate.  This  being  tbe 
condition  of  things,  what  was  the  purpose  of 
tbe  testator  as  to  W.  H.  Robson  in  adding 
the  second  codicil?  In  the  first  place,  in  it 
be  revokes  so  much  of  section  4  of  tbe  will 
'as  charges  advancements  to  blm;  also,  sec- 
tion 5  of  the  will  devising  him  and  his  wife 
the  lots  for  life  as  well  as  the  second  and 
third  sections  of  the  first  codicU  relating  to 
these  matters.  He  then  devises  the  realty  to 
W.  H.  Robson  and  wife  for  life  as  before,  but 
adding  that  at  their  death: 

"Tbe  said  property  at  their  death  to  my  heirs 
to  revert,  tbe  taxes  and  improvements  and  in- 
surance to  be  paid  and  kept  up  by  said  W.  H. 
Robson  and  Martha  A.  Robson,  tbe  said  W,  H. 
Robson  in  the  final  settlement  of  my  estate  to 
be  charged  as  for  advancements  made  by  me  to 
him  with  the  sum  of  $5,200.00,  subject  however, 
to  a  credit  of  $1,000.00  for  services  rendered  bj 
him  in  tbe  collection  of  rents  and  in  attending 
to  repairs  of  property  for  which  servioe  hi  & 
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entitled  to  |200.00  per  year  for  B  years  or 
f  LOOO-OO."  '—         -      ' 

If  the  codicil  had  stopped  here,  It  Is  clear 
that  W.  H.  Robson  wonid  have  come  In  for 
his  eqoal  share  In  the  distribution  of  the  es- 
tate by  the  execntor  one  year  after  the  death 
of  the  testator  subject  to  a  charge  of  $4,200 
against  him  for  advancements.  But  the  tes- 
tator added  these  words: 

"This  third  gection  of  this  codicil  makes  all 
the  provision  intended  to  be  given  to  my  son 
W.  H.  Robson  and  the  third  section  of  my 
original  will  first  named  to  the  effect  that  what 
remains  of  my  estate  in  the  hands  of  my  ezech- 
tors  nndistribtited  for  the  period  of  one  year 
after  my  death  shall  be  divided  and  distributed 
as  equally  as  may  be  among  my  children  so  far 
as  it  applies  to  my  said  son  Wm.  H.  Robson  is 
hereby  revoked." 

[1]  It  Is  iiudsted  for  the  appeUees  that 
this  means  that  W.  H.  Robson  was  to  get 
nothing  out  of  the  estate  except  the  life  es- 
tate devised  to  him  and  his  wife  in  the  house 
and  lots  referred  to.  But  if  this  Is  the  mean- 
ing, the  preceding  danse  of  the  codicil  fix- 
ing the  amount  to  be  charged  W.  H.  Robson 
for  advancements  and  reducing  the  amounts 
previously  charged  to  him  Is  meaningless; 
for,  if  he  was  to  get  nothing  under  the  will, 
there  would  be  nothing  to  charge  advance- 
ments to.  And  the  rule  Is  that  some  effect,  If 
possible,  most  be  given  all  the  provisions  of 
the  will 

[2,3]  While  It  Is  true  that  the  cardinal 
rule  of  construction  of  wUls  Is  to  arrive  at 
the  Intention  of  the  testator,  yet  In  seeking 
this  Intention  we  must  construe  the  will  In 
the  light  of  the  uniform  rules  of  Interpre- 
tation ad<9ted  by  the  courts.  Bradshaw  v. 
Butter,  125  Ky.  162,  100  S.  W.  837 ;  Lawson 
V.  Todd.  129  Ky.  132,  110  S.  W.  412.  Among 
these  rules  of  construction  are  the  follow- 
ing: An  heir  at  law  will  not  be  disinherited 
except  by  express  words  in  the  will  or  nec- 
essary Implication  arising  therefrom.  40 
Cyc.  1498 ;  Emmons  v.  Atchison,  13  Ky.  Law 
Rep.  142;  In  re  Slgel,  213  Pa.  14,  62  Atl. 
175,  1  L.  R.  A.  (N.  S.)  397,  110  Am.  St  Rep. 
515.  The  common  law  prevails  In  this  state, 
and  by  that  law,  If  a  man  seised  of  an  estate, 
limited  It  to  one  for  life,  remainder  to  his 
right  heirs,  they  would  take,  not  as  remain- 
dermen, bnt  as  reversioners,  and,  the  rever- 
sion being  the  same  estate  that  the  rever- 
sioners would  take  If  there  were  no  will,  the 
wULJtBfiULJa-  not  effectual,  and  consequently 
the  hdrs  take  the  estate,  not  under  the  will, 
bnt  by  ojteratlon  of  law  as  heirs  at  law. 
Alexander  v.  £>e  Kermel,  81  Ky.  345.  Here 
if  the  property  in  question  had  been  devised 
to  William  H.  Robson  and  wife  for  life,  with- 
out any  provision  as  to  the  remainder,  it 
would  have  gone  to  all  the  testator's  heirs. 
Hence  the  heirs  in  this  case  take  the  same 
estate  as  they  would  have  taken  had  there 
been  no  wllL 

The  testator's  heirs  took  at  his  death  the 
remainder  in  the  property  referred  to  sub- 
ject to  the  life  estate  of  W.  H.  Bobson  and 


wife.  The  estate  being  vested,  W.  H.  Rob- 
son took  an  equal  share  with  the  other  chil- 
dren, unless  he  was  excluded  by  some  pro- 
vision of  the  will,  and  the  interest  which  he 
took  at  his  father's  death  passed  at  his  death 
to  his  heirs  at  law.  Well  v.  King,  104  S.  W. 
381. 

So  the  question  recurs:  Was  W.  H.  Rob- 
son excluded  by  bis  father's  vrlll  from  any 
interest  in  this  property? 

It  will  be  observed  that  in  section  8  of 
the  second  codicil  the  testator  provides  that : 

"The  said  W.  H.  Robson  In  the  final  settle^ 
ment  of  my  estate  is  to  be  charged  as  for  ad- 
vancements made  by  me  to  him  with  the  sum 
of  $5,200,  subject  however,  to  a  credit  of  $1,- 
000.06." 

When  the  testator  so  provided,  he  must 
have  contemplated  that  at  some  time  a  final 
settlement  of  the  estate  was  to  be  made  In 
which  W.  H.  Robson  was  to  be  charged  with 
$4,200,  and  W.  H.  Robson  could  not  be  charg- 
ed with  $4,200  in  a  final  settlement  of  the 
estate,  unless  he  was  to  get  something  in  the 
settlement  The  next  paragraph  of  this  sec- 
tion, providing  that  It  makes  all  the  pro- 
vision Intended  to  be  given  W.  H.  Robson, 
and  revoking  as  to  W.  H.  Robson  the  third 
section  of  the  will  to  the  effect  that  what 
remains  of  the  estate  in  the  hands  of  the 
executors  undistributed  for  the  period  of  one 
year  after  his  death  shall  be  distributed 
equally  among  his  children,  must  be  read  in 
connection  with  the  prexious  paragraph  of 
the  section  in  which  the  testator  provides  for 
the  final  setttement  of  the  estate  and  the 
charge  to  be  made  to  W.  H.  Robson  for  ad- 
vancements in  that  settlement  In  other 
words,  the  testator  excluded  W.  H.  Robson 
from  the  distribution  to  be  made  of  what 
remained  of  his  estate  In  the  hands  of  the 
executors  undlstribnted  for  the  period  of 
one  year  after  his  death,  but  did  not  exclude 
him  from  participating  in  the  final  settle- 
ment of  the  estate,  which  he  evidently  con- 
templated would  take  place  later. 

[4]  The  remainder  in  the  lots  referred  to 
passing  as  it  would  pass  if  there  had  been 
no  will  disposing  of  It,  the  final  settlement 
must  be  made  under  the  statute.  Clarkson 
V.  Clarkson,  8  Bush,  665.  Section  1407,  Ken- 
tucky Statute,  provides: 

"Any  real  or  personal  property  or  money,  giv- 
en  or  devised  bv  a  parent  or  grandparent  to  a 
descendant,  shall  be  charged  to  the  descendant 
of  those  claiming  throngh  him  in  the  division 
and  distribution  of  the  undevised  estate  of  the 
parent  or  grandparent;  and  such  party  shall 
receive  nothing  further  therefrom  until  the  oth- 
er descendants  are  made  proportionally  equal 
with  him,  according  to  his  descendible  and  dis- 
tributable share  of  the  whole  estate,  real  and 
personal,  devised  and  undevised.  The  advance- 
ment shall  be  estimated  according  to  the  value 
of  the  property  when  given." 

When  the  property  in  contest  is  sold,  a 
final  settlement  of  the  estate  should  be  made 
In  which  each  of  the  children  or  his  repre- 
sentatives should  be  charged  with  what  has 
been  received,  and  the  proceeds  of  the  sale 


Digitized  by 


Google 


416 


171  SOUTHWESTERN  BEPORTBB 


<Ky. 


of  the  property  should  be  dtetrlbnted  so  as 
to  equalize  all  as  near  as  may  be  done.  Duff 
V.  Duff,  146  Ky.  201,  142  S.  W.  242. 

Judgment   reversed,   and   cause   remanded 
for  further  proceedings  consistent  herewith. 


MORGAN  et  al.  t.  FIGO  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  MUNIGIPAL  COBPOBATIORS  (S  476*)— STBKKT 

luFBo  VEMENTs— Assessment— Validity. 
Under  Ky.  St  S  3706,  relating  to  im- 
provement of  streets  in  towns  of  the  sixth  class, 
and  authorizing  the  board  of  trustees  to  order 
the  improTement  of  a  street  at  the  coat  of  abut- 
ting owners  upon  petition  of  the  owners,  or 
witiiout  petition  on  vote  of  four  trustees  at  a 
regular  meeting,  providing  that  the  work  be  let 
to  the  lowest  bidder,  and  providing,  also,  for  an 
assessment  and  issuance  of  bonds  on  a  ten-year 
payment  plan,  it  was  within  the  power  of  the 
trustees  to  contract  for  the  improvement  either 
on  a  cash  basis  or  on  a  five-year  deferred  pay- 
ment plan,  or  to  give  the  property  owners  the 
option  to  any  pay  either  in  cash  or  on  a  defer- 
red payment  plan,  especially  where  it  did  not 
appear  that  the  contractor's  bid  was  any  higher 
because  of  that  plan,  and  where  the  owners,  if 
bound  to  pay  at  all,  preferred  to  pay  on  that 
plan. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ii  1126,  1126;  Dec. 
Dig.  §  475.*] 

2.  Municipal  Cobfobations  (§  619*) — Stbest 
Impboveuents— Lien— Statutes. 

Under  such  statute  it  was  the  intent  of  the 
Legislature  that,  where  the  ten-year  plan  was 
not  adopted,  the  assessment  and  cost  of  the  im- 
provement should  fie  a  lien  on  the  abutting 
property,  as  it  was  not  in  the  power  of  the  Leg- 
islature to  impose  a  personal  liability  on  the 
abutting  property  owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1220-1227;  Dec. 
Dig:  J  619.*j 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  L.  R.  Figg  and  another  against 
John  S.  Morgan  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Joseph  S.  Lawton  and  W.  S.  Sanford,  both 
of  Louisville,  for  appellants.  Furlong,  Wood- 
bury &  Furlong,  of  Louisville,  for  appellees. 

CLAY,  C.  Plaintiffs,  h.  R.  Flgg,  suing  for 
the  First  National  Bank,  and  the  First  Na- 
tional Bank,  brought  this  action  against  de- 
fendants, John  S.  Morgan  and  others,  abut- 
ting property  owners,  to  enforce  certain  liens 
for  the  improvement  of  Third  street  In  the 
town  of  Oakdale,  between  Young  street  and 
the  Boulevard.  The  chancellor  granted  the 
relief  prayed  for,  and  the  defendants  appeal. 

Oakdale  Is  a  town  of  the  sixth  class.  Sec- 
tion 3706,  Kentucky  Statutes,  providing  for 
the  improvement  of  streets  in  towns  of  the 
sixth  class,  is  in  part  as  follows: 

"The  board  of  trustees  is  hereby  authorized 
and  empowered  to  order  any  work  they  deem 
necessary  to  be  done  upon  the  sidewalks,  curb- 
ing, sewers,  streets,  avenues,  highways,  and  pub- 
lic places  of  such  towns.  'The  cost  and  ex- 
penses incurred  -  in   repairing  streets,  avenues. 


highways,  sewers,  and  public  places '  shall  be 
paid  out  of  the  general  fund  of  the  town.  The 
expense  incurred  in  making  and  repairing  side- 
walks and  curbing  shall  be  paid  by  the  owners 
of  the  land  fronting  and  abutting  thereon,  if  the 
board  of  trustees  so  order,  each  lot  or  portion 
of  lot  being  separately  assessed  for  the  full  val- 
ue thereof  in  proportion  to  the  frontage  thereof 
to  the  entire  length  of  the  whole  improvement, 
not  to  exceed  a  square  sufficient  to  cover  the 
total  expense  of  the  work.  The  cost  and  ex- 
pense incurred  in  constructing  or  reconstroet- 
ing  sidewalks,  curbing,  streets,  avenues,  high- 
ways,  sewers,  and  public  places  shall  be  paid 
out  of  the  general  fund  of  the  town  or  by  the 
owners  of  the  lands  frontint:  and  ahntting  there- 
on, as  the  board  of  trustees  may,  in  each  case, 
determine ;  but  the  local  assessment  shall  not  ex- 
ceed fifty  per  centum  of  the  value  of  the  ground 
after  such  improvement  is  made  excluding  the 
value  of  the  buildings  and  other  improvements 
upon  the  property  so  improved.  Whenever  the 
board  of  trustees  shall  determine  upon  the  con- 
struction or  reconstruction  of  streets,  avenues, 
highways,  sewers,  and  public  places  at  the  ex- 
pense of  the  abutting  property,  they  shall  cause 
the  same  to  be  done  as  follows :  The  ordering 
of  such  improvement  shall  be  by  ordinance  of 
the  board  of  trustees,  and  the  contract  therefor 
shall  be  awarded  to  the  lowest  and  best  bidder 
after  proper  advertisement  for  bids.  The  said 
board  of  trustees  shall-  require  the  accepted  bid- 
der to  execute  a  bond  to  the  town  with  good 
and  sufficient  surety  to  be  approved  hy  said 
board  of  trustees  for  the  faithful  performance 
of  his  contract.  The  original  construction  or 
reconstruction  of  any  sidewalk,  curbing,  streets, 
sewers,  avenues,  highways,  alleys,  and  public 
places  may  be  made  the  exclusive  cost  of  the 
owners  of  the  lots  and  parts  of  lots  or  land 
frontiuK  or  abutting  or  bordering  npon  the  pro- 
posed improvement  be  equally  apportioned  by 
the  board  of  trustees  according  to  the  number 
of  front  feet  owned  by  them  respectively  upon 
the  petition  of  the  majority  of  the  property 
owners  of  lots  or  parts  of  lots,  or  land  ahuttiog 
or  bordering  upon  the  proposed  improvement; 
or  the  board  of  trustees  may  cause  same  to  be 
done  without  such  petition  upon  the  vote  of  four 
members-elect  of  said  board  of  trustees  at  a 
regular  meeting  thereof;  or  the  board  of  trus- 
tees may,  by  a  majority  vote  at  any  regular 
meeting  thereof,  cause  any  such  improvement  to 
be  made  upon  the  ten-year  bond  plan." 

•  The  remainder  of  the  foregoing  section  ap- 
plies to  improvements  made  on  the  ten-year 
bond  plan,  and  is  not  material  to  this  case. 
The  improvement  in  question  was  ordered 
during  the  year  1905,  by  votes  of  four  trus- 
tees. Bids  were  called  for  by  proper  adver- 
tisement. There  were  three  bidders.  Plain- 
tiff Figg  agreed  to  do  the  work  for  $4.50  a 
lineal  foot  on  each  side  of  the  street,  pay- 
ment thereof  to  be  made  in  Installments  ex- 
tending over  a  period  of  not  exceeding  five 
years  from  the  completion  of  the  work,  and 
also  agreed  to  do  the  work  at  $4.28^  a  lineal 
foot  ou  each  side  of  the  street  if  the  town  It- 
self would  pay  cash.  Flgg*s  bid  was  the 
lowest  and  was  accepted  by  the  board  of  trus- 
tees. The  contract  was  drawn  up  and  sign- 
ed by  the  board  of  trustees  and  by  Flgg  and 
his  surety,  providing  that  payments  should 
be  made  either  in  cash  or  in  equal  quarter- 
annual  payments,  to  extend  over  a  period  not 
exceeding  five  years.  Pursuant  to  the  above 
contract   the   improvement   was   completed. 


•For  other  eSMS  m» 
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Pigg  testified  that  where  he  was  required  to 
look  to  the  property  owners  for  payment  his 
bid  would  be  the  same,  whether  on  a  cash 
basis  or  deferred  payment  plan.  There  is 
no  evidence  to  the  effect  that  his  bid  was 
higher  because  of  the  method  of  payment 
The  property  owners  admit  that  if  they  had 
to  pay  at  all  they  would  prefer  to  pay  on  the 
deferred  payment  plan. 

[1]  The  regularity  of  the  proceedings  is 
called  in  question  iu  only  one  respect  It  is 
Insisted  that  the  statute  provides  for  two 
plans — one  on  a  cash  basis,  and  one  on  the 
ten-year  bond  plan;  that,  instead  of  adopting 
one  or  the  other  of  these  two  plans,  the 
board  of  trustees  accepted  the  bid  on  the  five- 
year  paymeut  plan,  which,  not  being  author- 
ized by  the  statute  in  question,  invalidates 
the  whole  assessment.  It  will  be  observed 
that  section  3706,  supra,  authorizes  the  board 
of  trustees  to  order  the  construction  of  a 
street  at  the  cost  of  the  lot  owners  abutting 
thereon,  to  be  equally  apportioned  by  the 
board  of  trustees  according  to  the  number  of 
front  feet  owned  by  them  respectively,  ei- 
ther upon  the  petition  of  a  majority  of  the 
abutting  property  owners,  or  without  such 
petition  upon  a  vote  of  four  members-elect  of 
the  board  of  trustees,  at  a  regular  meeting 
thereof.  The  act  in  question  is  not  as  spe- 
cific ajB  the  acts  relating  to  street  improve- 
ment in  towns  of  other  classes.  The  act 
provides  for  assessing  the  cost  against  the 
abutting  property.  It  also  provides  for  the 
issuing  of  bonds  on  the  ten-year  plan.  When 
the  latter  plan  is  adopted,  improvement 
taxes  are  divided  into  ten  annual  install- 
ments, and  bear  interest  from  date.  In  view 
of  the  latter  provision,  it  is  insisted  that, 
when  the  first  plan  Is  followed,  payment 
of  the  assessments  must  necessarily  be  in 
cash.  This,  however,  is  a  mere  Inference. 
The  statute  is  silent  upon  the  subject  It 
contains  no  provision  requiring  payment  to 
be  made  in  cash.  In  the  absence  of  such 
prorislou,  we  conclude  tlmt  it  is  within  the 
power  of  the  trustees  to  contract  for  the 
improvement  either  on  a  cash  basis  or  on 
a  deferred  payment  plan,  or  to  give  to  the 
property  owner,  as  was  done  in  this  case, 
the  opdon  to  pay  either  in  cash  or  on  a 
deferred  payment  plan.  Certainly  there  can 
be  no  complaint  of  the  deferred  payment 
plan  where,  as  in  this  case,  it  does  not  ap- 
pear that  the  contractor's  bid  was  any  higher 
because  of  that  plan,  and  the  property  own- 
ers say  that  if  they  have  to  pay  at  all  they 
prefer  to  pay  on  that  plan.  Under  this  view 
of  the  statute  it  cannot  be  said  that  the  trus- 
tees provided  for  a  time  of  payment  not  au- 
thorized by  the  statute. 

{2]  While  it  is  true  that  the  act  does  not  in 
terms  provide,  where  the  ten-year  plan  is  not 
adopted,  that  the  cost  of  the  improvements 
shall  be  a  lien  on  the  abutting  property,  it  is 
appar»it  from  the  act  that  such  was  the  pur- 


pose of  the  Legl^ature.  It  did  not  have  the 
power  to  Impose  a  personal  liability  on  the 
abutting  property  owner.  When,  therefore, 
the  act  provided  that  the  work  should  be 
done  at  the  cost  of  the  abutting  property 
owner,  and  should  be  apportioned  by  the 
board  of  trustees  according  to  the  number  of 
front  feet  owned  by  them  respectively,  there 
can  be  no  escape  from  the  conclusion  that 
the  assessment  should  be  secured  by  a  lien 
on  the  abutting  property. 
Judgment  affirmed. 


STONE  V.  BURKHBAD. 

(Court  of  Appeals  of  Kentucky.     Dec  18, 
1914.) 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  160  Ky.  47,  169  S. 
W.  489. 

TURNER,  J.  Nothing  in  the  opinion  of  the 
court  was  Intended  to  require  appellee  to  re- 
move his  blacksmith  shop.;  it  being  our  un- 
derstanding that  the  structure  itself  was  in 
no  sense  an  obstruction  of  the  passway. 

The  Injunction  as  to  the  shoeing  of  horses 
applied  only  to  a  small  part  of  appellee's 
lot  in  front  of  and  near  the  storehouse,  and 
described  in  the  Judgmerit,  and  had  no  ref- 
erence to  his  carrying  on  his  business  in  the 
usual  way  within  the  blacksmith  shop  It- 
self. 

Thp  petition  for  rehearing  is  overruled. 


NEW   ERA  LAND   CO.   v.   CHILDS. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1914.) 

1.  EyiDEKCE  (If  335,  383*)— Patent— Descbip- 
TioN—PtAT— Effect. 

The  original  plat  accomipanying  a  patent 
issued  by  the  state  is  admissible  to  determine 
the  location  of  the  land,  and  is  either  prepon- 
derating or  alone  conclusive  on  the  issue. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1273-1278,  1660-1677 ;  Dec.  Dig. 
§§  335,  383. J] 

2.  Evidence  (8  383*)- Patents— Descbiption 
— Plat— Efi-ect. 

Where  copies  of  an  original  survey  and  a 
certified  copy  of  the  patent  contain  a  clerical 
error  when  considered  in  the  light  of  the  map 
accompanying  the  patent,  the  error  must  be  dis- 
regarded and  the  map  must  control  in  determin- 
ing the  location  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1660-1677 ;   Dec.  Dig.  8  383.*] 

3.  Jodoment  (I  712*)— Res  Judicata. 

A  judgment  la  not  conclusive  on  the  issue 

of  the  proper  location   of  a   patent  for   land, 

where  the  owner  was  not  a  party  to  the  action. 

[Ed.   Note.— For  other  cases,   see   Judgment, 

Cent.  Dig.  f  1233;    Dec.  Dig.  |  712.*] 

Appeal  from  Circuit  Court,  Jackson 
County. 

Action  between  the  New  Era  Land  Com- 
pany and  James  L.  Childs.     From  a  Judg- 


*For  other  cases  aee  game  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ment  for  the  latter,  the  former  appeals.    Be- 
veraed  and  remanded. 

Harrison  &  Harrison,  of  Louisville,  and 
J.  R,  UeweUyn,  of  McKee,  for  appellant  A. 
W.  Baker,  of  McKee,  and  W.  E.  Begley,  of 
London,  for  appellee. 

HOBSON,  0.  J.  The  only  question  to  be 
determined  on  this  appeal  is  the  proper  lo- 
cation of  a  patent  for  100  acres  of  land  is- 
sued by  the  state  to  Jacob  Hughes  August  6, 
1856,  on  a  survey  bearing  date  September 
17,  1855.  The  calls  of  the  patent  are  as  fol- 
lows: 

Beginning  at  two  Ohestnuts  and  poplar  trees 
on  the  County  line  between  Owsley  and  Estill 
thence  S  44  E  14  poles  to  two  biclcories  and 
black  oak  thence  N  48  E  29  poles  to  a  spotted 
oak  in  a  line  of  J.  Hughes  thence  N  83  E  56 
poles  to  a  pine,  spotted  oak  and  black  gum 
thence  N  46  E  14  poles  N  36  E  24  poles 
thence  N  48  E  30  poles  to  three  Chestnuts  and 
spotted  oak  and  corner  to  Joseph  Seal  and 
John  Anglin  thence  S  86  E  60  poles  thence  N 
7  B  68  poles  to  a  forked  hickory  and  two  white 
oaks  thence  N  80%  W  245  poles  thence  W  70 
poles  thence  8  30  E  215  poles  thence  S  72  E 
34  poles  to  a  pine  same  course  continued  in  all 
88  poles  to  a  forked  hickory  and  two  white 
oaks  thence  N  60  W  217  poles  thence  N  30 
W  62  Qoles  thence  S  OV^  E  78  poles  thence  S 
61  E  86  poles  to  the  beginning,  excluding  'M 
acres  prior  claim. 

The  Borvey  and  plat  accompanying  it  are 
as  follows: 


Septeml>er    17,    1855,    Surveyed    for    Jacob 
Hughes  100  acres  of  land   assee,  of   William 

McJunkin  by  virtue a  land  warrant  which 

issued  from  the  Clerk's  Office  of  said  County 
situate  and  being  in  Owsley  County  on  the  Dry 
fork  of  Wild  Dog  Creek  waters  of  Sturgeon 
Creek  and  waters  of  the  Kentuclcy  River  and 


bounded  as  foUoweth  towit:  Baginning  at  A 
two  Chestnuts  and  Poplar  trees  on  the  County 
line  between  Owsley  and  Estfl:  thence  S  44 
E  14  poles  to  B.  two  Hickories  and  Black  Oakr 
thence  N  48  E  29  poles  to  C.  a  Spotted  Oak 
in  a  line  of  J.  Hvwhes:  thence  N.  83  E  5C 
poles  to  D.  A  Pine,  Spotted  Oak  &  Black  Gum: 
thence  N.  46  E  14  poles  to  E:  thence  N.  36 
E  24  poles  to  F.r  thence  N.  48  E  30  poles 
to  G.  three  Chestnuts  &  Spotted  Oak  trees  & 
comer  to  Joseph  Seal  &  John  Anglin;  thence 
S  86  E  60  poles  to  H.:  thence  NT  B  68  poles 
to  I.  a  forked  Hickory  &  2  White  Oaks  Thence 
N  SOV^  W  245  poles  to  J.:  thence  West  70 
poles  to  K.r  thence  S  80  E  215  poles  to  L.: 
thence  S.  72  E  34  poles  to  M.  a  Pine  same 
course  continued  in  all  88  poles  to  I.  a  forks 
Hickory  &  two  White  Oaks:  thence  M  60  W 
217  poles  to  O. :  thence  N.  30  W  62  poles  to 
P.:  thence  S  9V^  E  78  poles  to  Q. :  thence  S 
61  E  86  poles  to  A.  the  Beginning  20  acres  of 
this  Plat  &  certificate  is  on  Jacob  Hughs  Land 
which  was  granted  to  Dudly  Hilh 

As  located  by  three  surveyors  the  patent 
covers  something  over  300  acres  of  land  and 
is  platted  as  follows: 


This  plat  Is  made  on  a  scale  of  40  poles 
to  the  Inch ;  the  other  on  a  scale  of  100  poles 
to  the  inch,  but  they  serve  to  show  the  dif- 
ference In  the  sliai>e  of  the  tract  of  land  im- 
der  the  two  locations  of  the  patent 

The  line  A,  B,  C,  D,  E,  P,  O  is  the  same 
on  the  two  plats ;  also  the  lines  I,  O,  P,  Q, 
A.  The  difference  is  dut  in  the  plat  accom- 
panying the  original  survey  the  comer  "a 
forked  hickory  and  two  white  oaks"  in  the 
ninth  and  thirteenth  calls  is  placed  at  the 
same  point,  I ;  but  in  the  location  of  the 
patent  as  made  by  the  three  snrveyms  the 
thirteenth  comer  Is  located  at  I.  Bnt  the 
ninth  comer  Is  located  at  another  point  (9 
on  plat)  nearly  three-quarters  of  a  miie  from 
I.  The  appellant,  who  was  plaintlS  below, 
insists  on  the  location  of  the  patent  as  shown 
on  the  plat  accompanying  the  original  sur- 
vey ;  the  appellees,  who  were  the  defendants 
below,  insist  the  patent  was  properly  locat- 
ed by  the  three  stirreyors.  The  ctrcnlt  court 
having  adopted  the  latter  location  of  the  pat- 
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ent,  thts  appefd  followed ;  the  thing  directly 
In  controversy  being  the  land  on  the  north 
end  of  the  patent.  It  will  be  observed  that 
the  location  of  the  patent  as  established  by 
the  Judgment  of  the  drcnlt  court  gives  the 
tract  of  land  covered  by  the  patent  an  en- 
tirely different  shape  from  that  shown  by 
the  surveyor's  plat  accompanying  the  orig- 
inal snrvey,  and  makes  It  contain  about  three 
times  the  quantity  of  land  called  for  by  the 
survey.  The  difference  between  the  two  lo- 
cations is  that  the  surveyors  followed  the 
courses  and  distances  called  for  In  the  pat- 
ent running  from  G  to  8  and  from  8  to  9  on 
the  surveyor's  plat  instead  of  disregarding 
the  courses  and  distances  called  for  and  run- 
ning from  O  to  I  as  shown  In  the  plat  ac- 
companying the  original  survey.  While  the 
surveyors  followed  the  courses  and  distances 
of  the  patent  in  running  from  G  to  8  and  8 
to  9,  they  had  to  disregard  other  calls  of 
the  patent  to  make  a  close.  At  the  time 
the  survey  was  made  Jacob  Hughes  owned 
the  Dudly  Hill  survey  and  was  living  upon 
tt.  The  forked  hickory  and  two  white  oaks 
at  I  were  a  well-known  comer  of  that  sur- 
vey. The  line  from  I  to  12  and  12  to  11  on 
the  surveyor's  plat  were  well-known  lines  of 
that  survey;  the  line  from  B  to  G  crossed 
that  snrvey  and  cut  off  about  20  acres  of 
it.  That  the  surveyor  who  made  the  orig- 
inal survey  located  the  forked  hickory  and 
two  white  oaks  called  for  In  the  ninth  and 
thirteenth  calls  of  the  survey  at  the  same 
point,  there  can  be  no  question;  for  he  be- 
gins at  A  on  his  plat  and  runs  to  B,  thence 
toCtoDtoEtoFtoOtoHtoItoJ 
toKtoLtoItoOtoPtoQtoA.  This 
Is  shown,  not  only  by  the  lines  on  the  plat, 
but  also  by  the  lettering,  for  be  begins  with 
A  and  proceeds  alphabetically  until  he  reach- 
es M  then  he  goes  to  I  then  to  O,  P,  Q,  etc. 
What  he  meant  la  itomlstakable ;  the  pine 
at  M  Is  called  for  in  the  Dudly  Hill  survey, 
and  that  he  was  endeavoring  to  follow  the 
lines  of  that  survey  is  evident 

[1]  In  Mercer  v.  Bate,  4  J.  J.  Marsh.  334, 
the  court  said: 

"The  original  ;plat  i«  not  only  admissible  as 
evidence,  but  it  is  intrinsically  <«e  of  tbe  most 
potent  facts  which  can  be  adduced,  and  hence  it 
has  often  been  admitted  by  the  court  as  always 
either  preponderating  or  alone  conclusive." 

To  the  same  effect  see  Patrick  v.  Spradlin, 
42  S.  W.  919,  19  Ky.  Law  Rep.  1038;  Bell 
Ck>.  Land  Co.  v.  Hendrlckson,  68  S.  W.  842, 
24  Ky.  Law  ftep.  371 ;  Hogg  v.  Lusk,  120  Ky. 
419,  86  S.  W.  1128,  27  Ky.  Law  Rep.  840; 
Danid  V.  New  Era  Land  C!o.,  137  Ky.  635, 
126  S.  W.  108;  Bryant  v.  Strunk,  161  Ky. 
97,  151  S.  W.  381. 

[2]  About  two  years  after  the  Jacob 
Bagbes  survey  was  made,  Barton  Potter 
made  a  200-acie  survey  adjoining  It,  this 
surrey  being  made  by  the  same  surveyor 
who  had  made  the  Hughes  survey,  and 
Hughes,  who  was  then  living  on  the  Dudly 


Hill  tract,  was  one  of  the  chain  carriers. 
The  Barton  survey  runs  with  the  line  from 
I  to  J  on  the  plat  accompanying  the  original 
survey,  that  is,  with  a  line  running  from  I 
parallel  with  the  line  from  12  to  11  on  the 
surveyor's  plat  To  locate  the  Hughes  sur- 
vey as  located  by  the  surveyors,  it  will  in- 
clude about  half  of  the  Barton  Potter  sur- 
vey, and  It  is  incredible  that  the  same  sur- 
veyor, making  the  two  surveys  so  close  to- 
gether, could  have  overlooked  the  location  of 
the  previous  survey  or  that  Hughes,  who 
was  one  of  the  chain  carriers,  in  the  latter 
survey,  could  have  been  ignorant  of  the  lo- 
cation of  his  line,  and  not  have  known  that 
fotter  was  taking  up  100  acres  of  his  land. 
It  is  also  unreasonable  that  a  surveyor  in 
running  out  a  survey  of  100  acres  of  land 
made  a  mistake  so  that  tbe  boundary  locat- 
ed lay  In  a  wholly  different  sbape  from  what 
he  supposed,  and  contained  309  acres,  in- 
stead of  100  acres.  In  addition  to  this,  Ja- 
cob Hughes,  shortly  thereafter,  made  a  sur- 
vey, the  same  surveyor  doing  the  surveying, 
under  which  he  obtained  a  patent  for  8  acres 
lying  in  a  triangular  shape  between  the 
points  G,  I,  and  I,  12.  This  land  was  all 
Included  in  hla  previous  survey  If  that  sur- 
vey was  located  as  adjudged  by  the  lower 
court  and  it  is  Incredible  that  he  made  a 
survey  of  8  acres  within  his  larger  survey  of 
100  acres  to  which  he  already  had  a  perfect 
title.  Tbe  evidence  is  also  persuasive  that 
Hughes  recognized  the  line  from  I  to  J  on 
the  plat  accompanying  the  original  survey 
and  never  held  beyond  that  line.  The  evi- 
dence that  the  line  from  G  to  8  from  8  to  9 
from  9  to  10  from  10  to  11  was  ever  marked 
or  recognized  is  very  unsatisfactory.  There 
Is  some  evidence  that  a  marked  white  oak 
was  found  at  9,  but  there  is  no  evidence  that 
there  was  ever  at  that  point  a  forked  hickory 
and  two  white  oaks,  or  that  this  point  was 
ever  recognized  as  a  comer  by  Hughes  or 
his  son  who  held  the  land  after  him,  or  Luns- 
ford,  who  held  the  land  after  him.  We,  there- 
fore, conclude  that  tbe  patent  must  be  locat- 
ed by  running  from  G  to  I  with  the  line  of 
Hughes'  8-acre  survey,  as  this  seems  to  be 
the  location  of  the  patent  as  adopted  by  the 
parties  themselves  when  that  survey  was 
made.  It  not  infrequently  happens  that  in 
writing  out  the  calls  of  a  survey,  by  a  cler- 
ical error  N  is  used  for  S  or  E  for  W  or  vice 
versa.  To  illustrate:  There  are  two  office 
copies  of  the  original  survey  In  this  record, 
and  in  each  of  them  there  is  a  clerical  error 
of  the  kind.  In  the  copy  of  the  patent  reg- 
ularly certified,  there  are  two  clerical  errors. 
While  there  are  clerical  errors  in  the  re- 
port of  the  original  survey,  when  the  words 
written  are  read  in  the  light  of  the  accom- 
panying map,  no  doubt  of  what  It  means 
as  a  whole  can  be  entertained. 

[3]  The  Judgment  In  the  case  of  English 
V.  Chllds,  which  was  pleaded  in  bar  of  this 
action,  is  not  conclusive  here  for  the  reason 
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tluit  Sarah  ClbUds,  the  owner  of  the  land, 
was  not  a  party  to  that  action. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  locating  the  patent  as  abore 
Indicated. 


MTJLIilOAN  T.  MTJIiLIGAN. 
(Court  of  Appeals  of  Kentucky.    Dec.  16, 1914.) 

1.  DowEB  (5  32*)— Inchoate  Right— Valvhs. 

Where  n  sale  under  a  trust  deed  executed 
by  a  husband  alone  was  made  to  raise  money 
to  pay  his  debts,  including  a  debt  secured  by  a 
mortgage  signed  by  the  wife  and  covering  a  part 
of  the  property  worth  more  than  the  debt,  Itie 
amount  of  the  mortgage  debt  must  be  deducted 
from  the  proceeds  in  fixing  the  amount  on 
which  to  base  a  calculation  of  the  value  of  ber 
inchoate  dower  right,  protected  by  the  deed  re- 
quiring the  trustee  to  pay  her  the  cash  value  of 
ber  inchoate  dower  right 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  184;  Dec.  Dig.  8  32.*] 

2.  DowEB  (§  32*)— Inchoate  Riairra— Value. 

Where  a  sale  under  a  trust  deed  executed 
by  a  husband  alone  was  made  to  pay  debts,  in- 
cluding tax  liens  in  favor  of  a  city,  the  amount 
of  the  tax  liens  must  be  deducted  from  the  pro- 
ceeds to  determine  the  value  of  the  wife's  in- 
choate right  of  dower. 

(Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  8  §4;   Dec.  Dig.  J  32.»] 

8.  DowEB   (8  43*)— Sale  of  Reai.  Estate- 
Tax  LiBNa— Statutobt  Pbovisionb. 

Ky.  St.  8  2132,  conferring  on  the  surviving 
spouse  an  estate  for  life  in  one-third  of  all  the 
real  estate  of  which  the  deceased  spouse  was 
seised  in  fee  simple  during  coverture,  unless  the 
right  thereto  has  been  barred,  forfeited,  or  re- 
linquished, protects  the  rights  of  each  spouse  in 
the  realty  of  the  other,  and  cannot  he  construed 
in  derogation  of  the  right  to  enforce  tax  liens 
conferred  by  section  3176,  for  all  property  is 
subject  to  taxation,  and  the  power  to  enforce 
collection  thereof  cannot  be  hampered  by  any 
want  of  authority  to  vest  in  the  purchaser  at 
tax  sales  full  title,  including  a  wUe's  inchoate 
dower  right 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  88  90,  92 ;   Dec.  Dig.  8  43.»] 

4.  MoBToAGES  (8  376*)  —  Sale  —  Pbooeedb  — 
Rights  of  Parties. 

Where  a  sale  under  a  trust  deed  executed 
by  a  husband  alone  was  made  to  raise  money 
to  pay  debts,  including  a  debt  secured  by  a 
mortgage,  in  which  the  wife  joined,  on  a  part 
of  the  property  exceeding  In  value  the  debt,  but 
a  sale  of  the  unmortgaged  property  was  made, 
the  proceeds  must  be  applied  as  if  sufficient 
mortgaged  property  had  been  sold  to  discharge 
the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  1125-1132;   Dec.  Dig.  8  376.*I 

5.  Trusts  (8  276*) — Rights  of  Pabties. 

A  husband  who  alone  conveyed  all  his  prop-, 
erty  by  trust  deed  empowering  the  trustee  to" 
convey  the  property,  bnt  reqniring  him  to  pay 
to  the  wife  the  cash  value  of  ber  inchoate  rigbt 
of  dower  and  to  support  the  wife  and  family, 
did  not  therebjr  relieve  bimsclf  of  the  duty  of 
providing  a  suitable  home  for  his  family,  and 
he  alone  could  complain  of  any  action  of  the 
trustee  in  executing  the  provisions  of  the  deed, 
so  far  as  it  required  him  to  maintain  his  fam- 
ily. 

[Ed.  Note.— For  other  cases,  see  Tracts,  Cent 
Dig.  88  394.  .liio:  Dec.  Dig.  8  276.*] 


6.  Husband  and  Wifb   (8  19*)— Contbacts 

— "Necessabhs." 

Where  a  trustee,  under  a  trust  deed  exe- 
cuted by  a  husband  alone,  filed  suit  against  the 
husband  and  wife  for  the  construction  of  the 
deed  and  for  guidance  in  the  execution  of  tho 
trust  and  for  a  settlement  thereof,  a  claim  for 
legal  services  for  the  wife  was  not  "necessa- 
ries," within  Ky.  St  (  2130;  the  trust  deod 
being  made  to  protect  her  interest  and  speci^- 
cally  providing  for  the  protection  of  her  inter- 
est. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  88  109, 121-138, 142,  146,  322 ; 
Dec.  Dig.  8  19.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessaries'.] 

7.  Husband  and  Wife  (8  19*)— Convktako- 
Es— Rionxs  OF  Pasties. 

In  a  suit  by  a  trustee,  in  a  tmst  deed  exe- 
cuted by  a  husband  alone,  for  the  construction 
of  the  deed  and  for  a  settlement  of  the  trust 
the  fees  of  the  wife's  counsel  cannot  be  ad- 
judged a  proper  charge  on  the  estate  of  the 
husband,  tnougb  deemed  necessaries,  within  Ky. 
St  8  2130. 

[Kd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  88  109,  121-138,  142,  146,  322; 
Dec.  Dig.  8  19.*1 

8.  Tbusts  (8  ■  276*)— Riohts  of  Pasties. 

A  husband  who  alone  executed  a  trugt 
deed,  whereby  he  conveyed  all  his  property  to 
a  trustee  to  manage  the  property,  maintain  the 
wife  and  family,  and  on  a  sale  pay  the  cash 
value  of  the  wife's  inchoate  dower  right,  could 
alone  complain  of  the  refusal  of  the  trustee  to 
make  an  appropriation  out  of  the  trust  estate 
for  medical  services  for  the  wife,  for  the  hus- 
band, financially  responsible,  remained  liable 
for  all  necessaries  of  the  wife, 

[Ed,  Note. — For  other  cases,  see  Trusts.  Cent 
Dig.  18  394,  395 ;   Dec.  Dig.  8  276.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Petition  by  the  Islington  Banking  &  Tmst 
Company  against  J.  H.  Mulligan  and  against 
Genevieve  Morgan  Mulligan,  his  wife,  and 
others,  for  the  construction  of  a  trust  deed 
and  guidance  In  the  execution  thereof,  and 
for  a  settlement  thereof.  From  a  Judgment 
construing  the  deed  and  settling  the  rights 
of  the  parties,  J.  H.  Mulligan  appeals,  and 
Genevieve  Morgan  Mulligan  cross-appeals. 
Reversed  on  original  appeal,  and  affirmed  on 
cross-appeal. 

Geo.  B.  Kinkead  and  James  H.  Mulligan, 
both  of  Lexington,  for  appellant  Mulligan. 
Falconer  &  Falconer,  of  Lexington,  for  ap- 
pellant Lexington  Banking  &  Trust  Co. 
O'Rear  &  Williams,  of  Frankfort,  for  appel- 
lee. 

HANNAH,  3.  3.  H.  Mulligan,  a  dtlzen  of 
Lexington,  was  in  February,  1913,  the  owner 
of  real  estate  valued  at  |100,00O  to  $125,000, 
and  comprising  a  farm  known  as  the  "Mc- 
Coy Place,"  near  Lexington,  and  various 
parcels  of  real  estate  within  the  dty.  Rough- 
ly speaking,  about  half  of  this  real  estate  in 
value  was  nonproductive,  while  of  the  re- 
mainder there  were  a  number  of  parcels,  the 
income  derived  from  which  was  so  negligi- 
ble, compared  with  their  market  value,  as  to 
render  them  unprofitable  and  undesirable  in- 
vestments. 


•For  other  cases  see  same  topic  ana  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key -No.  Series  *  Rep'r  Indexes 
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Mr.  Mulligan  was  In  debt,  and  had  been 
In  that  condition  for  some  years.  In  point 
of  fact,  some  of  his  indebtedness  seems  to 
have  been  inherited  along  with  some  of  his 
real  estate.  His  obligations  Included  approx- 
imately $7,000  of  accrued  and  delinquent  tax- 
es due  the  city  of  Lexington,  approximately 
$14,000  of  Indebtedness  secured  by  mort- 
gages on  parts  of  his  real  estate,  and  other 
unsecured  debts  aggregating  In  all  a  rough 
total  of  about  ^25,000.  The  interest  on  this 
Indebtedness,  together  with  the  taxes,  re- 
pairs, insurance,  and  other  fixed  charges  on 
his  real  estate,  absorbed  such  an  undue  pro- 
iwrtlon  of  the  Income  derived  therefrom  as 
to  confront  him  with  the  necessity  for  a 
readjustment  and  lightening  of  the  burden. 
It  seems  that  he  and  his  wife  were  unable 
to  reach  any  agreement,  however,  as  to  what 
particular  pieces  of  real  property  should  be 
sold.  It  is  contended  that  she  refused  to 
unite  In  a  conveyance  of  any  of  it.  It  is 
clear  that  she  firmly  declined  to  unite  In  any 
conveyance  of  the  property  occapied  by  the 
Mnlllgans  as  a  home,  which  is  known  as 
"Maxwell  Place,"  and  consists  of  some  13 
acres  of  land  In  the  dty  of  Lexington,  which 
is  quite  valuable.  She  suggests  in  her  an- 
swer that  it  was  the  home  of  her  husband's 
parents;  "that  it  is  suitable  at  present  only 
for  a  residence;  that  it  fnmiSbes  pastnrage 
for  the  milch  cow  and  driving  horse  and  a 
kitchen  garden."  Mr.  Mnlllgan  desired,  how- 
ever, to  sell  this  place,  or  part  of  it  at  least, 
sofs^esting  tbat  to  one  in  his  financial  condi- 
tion this  land  was  much  too  valuable  to  be 
kept  for  a  "garden  which  yields  only  its  ac- 
castomed  crop  of  weeds,"  and  for  pasturage 
for  one  "pathetic  cow,"  and  as  a  recreation 
ground  on  which  one  old  grey  mare  might 
"occasionally  kick  up  her  heels  in  the  sun- 
shine, congratulating  herself  that  in  her  old 
age  she  Is  still  left  'to  trod  alone  some  ban- 
quet hall  deserted,'  if  pasture  land  at  $2,000 
per  acre  to  the  eyes  of  an  ancient  equine 
coald  be  so  likened." 

Mr.  Mulligan  had  no  personal  property  out 
of  which  he  could  pay  anything  on  his  in- 
debtedness. He  was  69  years  of  age,  and,  so 
far  as  the  record  shows,  had  no  Income  other 
than  that  derived  from  his  real  estate.  With 
matters  in  this  condition,  he  executed  on 
February  25,  1913,  to  the  Lexington  Banking 
ft  Trust  Company  a  trust  deed,  conveying  to 
it  in  trust  his  entire  estate  in  Kentucky, 
consisting  of  about  20  pieces  of  real  estate. 
By  the  terms  of  that  conveyance,  the  trus- 
tee was  to  collect  the  rents,  pay  the  taxes, 
make  the  necessary  repairs  on  the  real  es- 
tate, sell  so  much  of  it  as  was  necessary  to 
pay  Mr.  Mulligan's  debts,  and  reconvey  the 
reseddne  to  him. 

The  deed  contained  a  provision  that, 
should  Mrs.  Mulligan  fall  to  unite  therein, 
the  trustee  should  out  of  the  proceeds  of  the 
sale  of  any  of  the  property  which  might  be 
sold  by  it,  and  in  whidi  she  had  not  released 
dower,  pay  to  her  the  cash  value  of  her  in- 


choate right  of  dower  In  the  tu'operty  so  Sold 
upon  her  release  thereof.  Mrs.  Mulligan 
failed  to  unite  in  the  execution  of  the  trust 
deed.  On  the  next  day  after  its  execution, 
the  trustee,  Lexington  Banking  &  Trust  Com- 
pany, filed  its  petition  in  the  Fayette  circuit 
court  against  James  H.  Mulligan,  Genevieve 
Mulligan,  his  wife,  and  certain  mortgage 
creditors,  seeking  an  Interpretation  of  the 
trust  deed  and  the  guidance  of  the  chancellor 
In  the  execution  of  same  and  for  a  settlement 
thereof.  Notwithstanding  the  fact  that  her 
Inchoate  right  of  dower  was  arranged  for  in 
the  trust  deed,  and  was  besides  the  subject 
of  judicial  protection,  Mrs.  Mulligan  filed  an 
answer  In  which  she  stated  that  her  release 
of  her  inchoate  right  of  dower  In  any  of 
her  husband's  real  estate  would  depend  up- 
on what  properties  were  sold. 

On  May  24,  1913,  the  cause  was  referred  to 
the  court's  master  commissioner  to  receive 
proof  of  claims  against  Mr.  Mulligan,  and  to 
determine  which  of  his  properties  it  was 
best  to  sell  for  the  purpose  of  paying  his  in- 
debtedness. The  commissioner  fixed  May  29, 
1913,  for  a  hearing;  but  the  parties  by  agree- 
ment adjourned  to  June  11,  1913,  pending  an 
effort  to  bring  about  an  agreement  between 
Mr.  Mulligan  and  his  wife.  This  having  fail- 
ed, the  commissioner  fixed  November  3,  1913, 
for  a  hearing;  ^and  on  December  13,  1913, 
he  filed  his  report  of  claims  presented  and 
recommendations  as  to  what  real  estate 
should  be  sold,  and  the  order  in  which  it 
should  be  offered,  recommending  the  sale 
only  of  property  upon  which  there  were  al- 
ready mortgage  liens,  and  as  to  which  Mrs. 
Mnlllgan  had  theretofore  released  her  Incho- 
ate right  of  dower  by  joining  In  the  mort- 
gages thereon.  However,  after  the  filing  of 
the  commissioner's  report,  Mrs.  Mulligan 
filed  an  amended  answer,  consenting  and 
agreeing  to  relinquish  dower  In  any  of  the 
lands  mentioned  in  the  trust  deed,  except 
Maxwell  Place,  and  agreeing  to  take  the  cash 
value  of  her  dower  right,  to  be  ascertained 
by  the  court,  in  those  tracts  which  were  not 
mortgaged,  and  in  the  excess  of  the  sale  price 
over  the  mortgage  in  respect  of  those  tbat 
were  mortgaged. 

On  February  21,  1914,  a  judgment  and  or- 
der of  sale  was  entered,  whereby  It  was  or- 
dered that  so  much  of  Mr.  Mulligan's  real 
estate  as  was  necessary  to  pay  his  debts 
should  be  sold;  Mrs.  Mnlllgan  to  have  the 
same  dower  interest  In  the  proceeds  of  sale 
as  she  had  in  the  property  sold.  The  judg- 
ment further  provided  that: 

"In  the  event  of  the  sale  of  any  mortgaged 
property  of  said  James  H.  Mulligan,  in  which 
mortgage  his  wife  has  heretofore  joined  and 
relinquished  her  dower  therein,  it  is  adjudged 
that  if  said  properties  or  any  of  them  bring  ^ 
sum  or  gums  in  excess  of  said  mortgage  there- 
on, respectively,  then  said  Mrs.  Mulligan  would 
have  dower  in  such  excess ;  and  that  such  dow- 
er in  such  excess  should  be  estimated  and  paid 
to  her  as  above  provided." 

The  master  commissioner  was  directed  to 
"hear  evidence  of  the  value  of  Mrs.  MuUi- 
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gan's  inchoate  dower  In  snch  properties,  tak- 
ing the  accepted  bids  at  which  the  properties 
were  sold  as  the  valuation  of  said  properties 
for  the  purpose  of  estimating  the  value  of 
her  dower  right" 

On  April  18,  1914,  the  master  commissioner 
filed  his  report  of  sale,  and  on  April  26,  1914, 
filed  his  report  on  the  value  of  Mrs.  Mulli- 
gan's Inchoate  right  .of  dower.  The  prop- 
erty ordered  to  be  sold,  and  the  precedence 
In  which  It  was  to  be  sold  under  the  judg- 
ment, was  as  designated  by  Mr.  Mulligan. 

There  were  five  tracts  Included  in  a  mort- 
gage executed  by  Mr.  Mulligan  to  the  Tran- 
sylvania University,  In  which  mortgage  Mrs. 
Mulligan  bad  Joined,  releasing  dower.  Of 
these,  Nos.  2,  3,  and  4  were  ordered  to  be 
sold,  and  were  sold.  The  amount  of  that 
mortgage  was  $6,041.93  on  the  day  of  sale. 
The  sale  price  of  these  properties  was 
113,550.  Of  the  two  tracts  Included  in  the 
mortgage  to  the  Security  Trust  Company,  Mo. 
1  was  ordered  to  be  sold,  but  was  not  sold. 
The  amount  of  that  mortgage  on  the  day  of 
sale,  not  including  the  amount  of  propor- 
tionate costs,  etc.,  was  $7,709.16.  There 
were  also  ordered  to  be  sold  five  pieces  of 
unmortgaged  property,  one  of  which  we  are 
unable  to  Identify  with  any  of  the  properties 
described  In  the  trust  deed.  These  five  were 
all  sold,,  and  brought  $15,045. 

Under  the  Judgment,  as  has  been  seen, 
Mrs.  Mulligan  was  to  have  the  cash  value 
of  her  Inchoate  right  of  dower  in  the  unmort- 
gaged prox)ertles  sold,  and  also  in  such  sum 
as  was  derived  from  a  sale  of  the  mortgaged 
prapertles  over  and  above  the  amount  of  the 
mortgages. 

The  commissioner  reported  that  the  mort- 
gaged and  unmortgaged  properties  sold  real- 
ized the  sum  of  $28,695;  that  the  liens  on 
the  properties  sold  were  as  follows:  Mort- 
gage liens,  $13,566;  Judgment  liens,  $183.43 ; 
tax  liens  due  city  of  Lexington,  $5,856.86 — 
which.  Including  an  allowance  of  $800  for 
probable  costs,  made  a  total  of  $18,641.72, 
leaving  $9,958.28,  in  which  sum  Mrs.  Mulli- 
gan is  entitled  to  dower  therein,  which,  ac- 
cording to  the  dower  tables,  would  be  $844.- 
04.  Mrs.  Mulligan  filed  exceptions  to  this 
report,  and  the  same  were  sustained.  The 
court  then  referred  the  cause  back  to  the 
commissioner  for  amended  calculations,  di- 
recting him  not  to  deduct  the  amount  of  the 
tax  liens  ia  fixing  the  amount  in  which  the 
cash  value  of  her  dower  was  to  be  ascer- 
tained, and  not  to  deduct  the  amount  of  the 
Security  Trust  Company  mortgage  lien,  to 
pay  which  certain  unmortgaged  properties 
had  been  sold.  The  commissioner  then  filed 
an  amended  report  reciting  that  the  total 
sale  price  of  all  the  properties  sold  was 
$28,959;  deducting  from  this  $6,041.93,  the 
amount  of  the  Transylvania  University  mort- 
gage, left  $22,663.07 ;  and  the  cash  value  of 
Mrs.  Mulligan's  dower  right  In  that  sum  was 
$1,912.50.    To  this  report  Mr.  MuUlgan  ex- 


cepted because  the  amount  of  the  tax  liens 
was  not  deducted,  and  also  because  the  com- 
missioner did  not  deduct,  from  the  total  sum 
realized  by  the  sale  of  the  properties,  the 
amount  of  the  Security  Trust  Company- 
mortgage  lieu. 

The  court  overruled  these  exceptions  and 
ordered  the  commissioner  to  pay  Mrs.  Mulli- 
gan $1,912J$0  out  of  the  funds  In  his  bands. 
Mr.  Mulligan  appeals. 

[1]  The  various  properties  were  sold  for 
the  express  purpose  of  raising  enough  money 
to  pay  Mr.  Mulligan's  debts,  and  included  In 
the  debts  which  are  to  be  paid  out  of  the 
proceeds  of  these  properties  is  the  mortgage 
debt  due  to  the  Security  Trust  Company. 
The  property  Included  in  the  mortgage  to  the 
Security  Trust  Company  was  of  a  value 
greatly  in  excess  of  the  amount  of  that  mort- 
gage. Out  of  the  proceeds  of  the  sale  of  un- 
mortgaged properties,  the  lien  of  that  mort- 
gage will  In  this  proceeding  be  dlstdiarged, 
and  her  Inchoate  right  of  dower  which  she 
had  relinquished  In  sndi  properties,  by  unit- 
ing in  the  execution  of  that  mortgage,  will 
again  attach  thereto.  It  Is  therefore  mani- 
festly proper  and  equitable  that  the  amount 
of  the  Security  Trust  Company  mortgage 
debt  should  have  been  deducted  from  the  pro- 
ceeds of  the  pttqiertles  sold  herein,  in  fixing 
the  amount  upon  which  to  base  the  calcula- 
tion of  the  value  of  the  wife's  indicate  right 
of  dower. 

[2, 8]  As  to  the  deduction  of  the  tax  liens, 
the  court  is'  of  the  opinion  that  the  amount 
of  these  liens  should  also  be  deducted  from 
the  proceeds  of  the  properties  sold,  in  fixing 
the  amount  upon  which  to  base  a  calculation 
of  the  value  of  the  wife's  indicate  right  of 
dower. 

In  this  case  the  property  was  not  sold  to 
enforce  the  city's  lien  for  taxes  by  a  direct 
proceeding  Instituted  for  that  purpose,  but 
was  sold  in  a  proceeding  for  the  purpose  of 
obtaining  the  money  wherewith  to  discharge 
such  tax  liens  existing  In  the  city's  behalf; 
and  the  same  eftect  should  be  given  thereto 
in  respect  of  the  wife's  inchoate  right  of 
dower  as  woulld  have  resulted  from  a  sale  of 
property  in  a  direct  proceeding  to  enforce  tax 
liens. 

We  have  had  no  difficulty  in  reaching  the 
condnsion  that  a  sale  of  any  of  Mr.  Mulli- 
gan's property,  in  a  proceeding  by  the  dty  to 
enforce  its  lien  for  taxes  conferred  by  sec- 
tion 3176,  Kentucky  Statutes,  would  operate 
to  extinguish  his  wife's  inchoate  right  of 
dower.  The  statute  (Kentucky  Statutes,  { 
2132)  confers  upon  the  surviving  spouse  an 
estate  for  life  in  one-third  of  all  the  real  es- 
tate of  which  the  deceased  marital  partner 
was  seised  in  fee  simple  during  the  coverture, 
unless  the  right  thereto  has  been  barred,  for- 
feited, or  relinquished.  But  this  statute  has 
for  its  purpose  the  protection  and,  conserva- 
tion of  the  rights  of  each  in  the  realty  of  the 
other,  and  is  not  to  be  construed  in  deroga- 
tion of  the  right  of  the  sovereign  to  enforce 
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the  payment  of  taxes.  All  property  Is  held 
subject  to  the  right  of  taxation  exercised  aa 
an  incident  of  sovereignty ;  and  the  power  to 
enforce  the  collection  of  taxes  Imposed  under 
authority  of  law  should  not  be  embarrasaed 
or  hampered  by  any  want  of  authority  to 
rest  In  the  purchaser  at  tax  sales  the  fuU 
title  and  Interest  of  the  owner  thereof,  in- 
cluding the  wife's  Inchoate  right  of  dower. 

[4]  Appellant  also  contends  that  the  chan- 
cellor erred  In  ordering  the  payment  to  Mrs. 
Mulligan  of  the  cash  value  of  her  Inchoate 
right  of  dower  as  of  the  date  of  the  Judg- 
ment; L  e.,  out  of  the  first  money  which 
should  come  to  the  hands  of  the  commission- 
er. Inasmuch  as  tmmortgaged  property  was 
sold  for  the  purpose  of  providing  money  with 
which  to  discharge  the  lien  on  mortgaged 
property,  the  application  of  the  fund  so  de- 
rived and  the  priority  pf  payments  should  be 
determined  In  the  same  manner  as  if  suffi- 
cient mortgaged  property  had  l>een  sold  to 
discharge  the  mortgage  lien. 

The  mortgage  liens  on  the  real  estate  own- 
ed by  Mr.  Mulligan  amounted  to  approxi- 
mately $14,000;  and  these  liens,  as  well  as 
the  tax  liens  mentioned,  were,  of  course, 
superior  to  the  wife's  Inchoate  right  of  dow- 
er, and  must  be  removed  before  she  is  en- 
titled to  anything.  The  fund  derived  from 
the  sale  of  the  real  estate  should  therefore 
first  be  applied  to  the  discharge  of  the  mort- 
gages and  tax  liens.  After  these  are  dis- 
charged, the  fund  derived  from  the  sale  of 
the  real  estate,  as  It  comes  to  the  hands  of 
the  commissioner,  should  be  prorated  be- 
tween Mrs.  Mulligan  and  the  unsecured  cred- 
itors until  the  liquidation  is  fully  consum- 
mated. 

[S]  2.  From  certain  rulings  of  the  court 
which  win  now  be  taken  up,  Mrs.  Mulligan 
prosecutes  a  cross-appeal. 

There  was  in  the  trust  deed  executed  by 
Mr.  MulUgan  to  the  Lexington  Bank  &  Trust 
Company  a  provision  which  reads  as  follows : 

"Said  trustee  shall  take  possession  of  and 
control  of  all  of  said  property,  rent  it  out,  and 
keep  it  under  rent  for  tiie  beat  price  and  upon 
the  best  terms  that  can  be  obtained,  and  appro- 
priate the  same  for  the  support  and  mainte- 
nance of  the  wife  and  family  of  first  party  in 
such  manner  as  it  shall  be  necessary  and  prop- 
er. *  *  *  Said  trustee  shall  maintain  tlje 
personal  home  of  the  said  James  H.  Mulligan, 
and  support  and  maintain  his  wife  and  family 
therein  not  longer  than  it  is  alwolutely  neces- 
sary for  it  in  carrying  out  the  terms  of  the 
trust  herein  mentioned." 

When  Mrs.  Mulligan  filed  her  answer  here- 
in, ohe  made  it  a  counterclaim  against  the 
tmst  company,  averring  that  Mr.  Mulligan 
and  herself  were  husband  and  wife;  that  It 
was  the  duty  of  the  trustee,  under  the  trust 
Imposed  In  tJie  deed,  to  maintain  the  personal 
home  of  James  H.  Mulligan;  that  Maxwell 
Place  was  that  home ;  that  he  had  inherited 
It  from  his  father  and  mother ;  and  that  "he 
(Mulligan)  is  now  living  at  said  home,  a<ad  of 
course  may,  if  he  diooses,  continue  to  Uve 
there — a  choice  which  this  defendant  earnest- 


ly hopes  he  will  be  pleased  to  exerdse."  She 
further  charged  that  it  was  necessary  and, 
under  the  terms  of  the  deed,  Uie  duty  of  the 
trust  company  to  make  to  her  individually 
an  allowance  for  clothing  for  herself  and 
children-  and  for  incidental  expenditures  (i.  e., 
"pin  money") ;  and  that  this  the  trustee  had 
declined  to  do.  She  prayed  for  an  allowance 
of  $1,800  per  annum,  and  also  for  an  allow- 
ance of  $500  per  annum  for  each  of  her  two 
daughters,  to  be  paid  to  her,  although  both  of 
these  daughters  were  of  age.  On  the  same 
day  a  motion  was  entered  for  the  immediate 
granting  of  such  allowance. 

On  March  22,  1913,  the  chancellor  entered 
an  order  requiring  the  trustee  to  pay  to  Mrs. 
Mulligan,  for  herself  and  her  two  daughters, 
the  sum  of  $150,  and  $50  per  week  thereafter. 
On  April  19,  1913,  complaint  having  been 
made  by  Mrs.  Mulligan,  the  chancellor  re- 
scinded the  former  order  and  ordered  the 
trustee  to  pay  the  sum  of  $60  per  week  for 
the  maintenance  and  support  of  the  family  of 
James  H.  Mulligan;  the  said  sum  to  be  by 
the  trustee  x)aid  to  such  person  as  the  trus- 
tee might  select — 

"it  being  the  purpose  of  this  order  to  give  the 
trustee  rail  authority  and  direction  to  carry  out 
the  express  provisions  of  said  trust  with  refer- 
ence to  the  support  of  the  family,  said  expend- 
itures to  include  food,  raiment,  and  such  inci- 
dental and  necessary  expenses  as  may  be  in- 
cident to  the  support  of  the  family  of  said  Mui- 
iigan;  and  in  expending-  said  money  it  may 
make  payment  to  the  persons  from  whom  duch 
necessaries  may  be  purchased,  or  may  make 
cash  allowances  to  any  individual  member  ot 
said  family  for  any  necessary  purchase  as  It 
may  deem  proper." 

Mrs.  Mulligan  Insists  that  the  trustee 
should  have  been  required  to  pay  direct  to 
her  the  sum  of  not  lees  than  $150  per  month 
for  the  support  of  herself  and  $40  per  month 
for  each  of  the  two  daughters,  and  that  It 
should  now  be  directed  to  pay  to  her  this 
amount.  In  the  answer  which  she  filed,  she 
took  the  position  that  her  husband  had  ab- 
dicated to  the  trustee  the  duty  of  providing 
a  suitable  home  for  his  family.  But  we  do 
not  think  tills  a  fair  interpretation  of  the 
plan  and  purpose  of  the  trust.  While  It 
might  be  said  that  Mr.  Mulligan  temporarily 
delegated  to  the  trustee  the  duty  of  providing 
the  money  with  which  to  maintain  his  home, 
his  rightful  position  as  the  head  of  his  fami- 
ly, he  did  not  abdicate;  nor  could  he  abdi- 
cate It  thereby,  so  long  as  the  marital  rela- 
tion continued.  He  was,  therefore.  In  our 
opinion,  the  only  person  having  a  right  to 
complain  of  any  action  upon  the  part  of  the 
trustee  In  Interpreting  and  executing  the  pro- 
vision of  the  trust  deed  that  "said  trustee 
shall  maintain  the  personal  home  of  the  said 
James  H.  Mulligan  and  support  and  main- 
tain bis  family  thereto." 

[I,  7]  3.  It  appears  from  the  report  of  the 
master  commissioner,  filed  December  13, 
191S,  that  Mrs.  Mulligan's  attorneys  filed  a 
claim -against  the  trust  estate  for  $1,000  for 
PFofesalonal  serTlcea  rendered  to  Mrs.  Mnl- 
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Ugan.  Thla  claim  the  commissioner  declined 
to  allow.  Mrs.  MnlUgan  filed  exceptions  to 
the  report,  and  same  were  overruled.  Of 
that  ruling  she  complains  upon  her  cross-ap- 
peal herein.  It  Is  conceded  that,  unless  the 
services  mentioned  may  be  classed  as  "nec- 
essaries" coming  within  the  purview  of  sec- 
tion 2130,  Kentucky  Statutes,  the  claim  was 
not  a  proper  charge  against  Mr.  Mulligan's 
estate. 

The  plalntltr,  Lexington  Bank  &  Trust 
Company,  In  Its  petition  set  up  the  fact  that 
the  trust  deed  executed  to  It  by  Mr.  Mulli- 
gan provides  for  the  protection  of  Mrs.  Mul- 
ligan's inchoate  right  of  dower;  and,  in  the 
absence  of  such  provision  in  the  deed  or  al- 
legation in  the  petition,  the  wife's  inchoate 
right  of  dower  Is  the  subject  of  judicial  pro- 
tection. On  the  other  hand,  the  matter  of  a 
personal  allowance  to  Mrs.  Mulligan  was 
one,  the  trustee's  action  in  respect  of  which 
was  not  and  could  not  be  the  subject  of  a 
competent  objection  or  complaint  upon  ber 
part. 

While  It  was  proper,  if  she  so  desired,  that 
Mrs.  Mulligan  should  be  represented  by  coun- 
sel in  this  cause,  we  are  of  the  opinion  that 
such  representation  cannot  be  classed  as  one 
of  those  necessaries  for  the  wife  for  which 
the  statute  renders  the  husband  liable. 

The  act  of  Mr.  Mulligan  in  making  provi- 
sion for  the  payment  of  his  debts  and  the  re- 
moval of  the  various  liens  from  his  real  es- 
tate was  in  fact  as  much  an  effort  to  pro- 
tect his  wife's  present  as  well  as  expected 
future  interest  in  his  real  estate  as  it  was  to 
protect  hla  own;  and  the  trust  deed  pro- 
tected her  legal  Interest  in  express  terms. 
An  effort  on  her  part  to  obtain  from  the  es- 
tate of  her  husband  a  greater  sum  than  she 
was  in  law  entitled  to  was  not  a  "necessary," 
within  the  purview  of  the  statute,  but,  on 
the  contrary,  was -In  this  case  deleterious  to 
her  own  interest  In  prolonging  the  settle- 
ment of  the  trust,  and  thereby  Increasing 
the  claims  against  her  husband's  estate.  In 
which  she  had  an  Inchoate  right  of  dower. 
Her  effort  was  an  endeavor  to  enforce  a 
claim  to  which  she  thought  herself  entitled, 
but  was  not  necessary  in  this  Instance. 
However,  had  it  been  necessary,  we  do  not 
think  that.  In  a  proceeding  of  this  nature, 
the  fees  of  her  counsel  are  a  proper  charge 
upon  the  estate  of  her  husband. 

[I]  4.  On  March  22,  1013,  the  date  on 
which  Mrs.  Mulligan  filed  her  first  applica- 
tion for  an  allowance.  It  appears  from  ber 
affidavit  then  filed  that  she  was  In  good 
health;  but  pending  this  litigation  she  was 
found  to  be  affected  with  a  form  of  carcino- 
ma. On  January  17,  1914,  she  filed  the  affi- 
davit of  her  physician  and  entered  a  motion 
that  the  trustee  herein  be  directed  to  pro- 
vide out  of  the  trust  estate,  for  her  medical 
attenticm  and  treatment,  a  sum  sufficient  to 
enable  ber  to  be  carried  either  to  Baltimore 
or  New  York  City,  where  she  could  bave  ap- 


plied the  radium  treatment  to  her  ailment, 
and  that  the  trustee  be  directed  to  raise  such 
sum  as  might  be  necessary  for  this  purpose 
out  of  the  trust  estate,  not  exceeding  $5,000. 
The  affidavit  mentioned  is  not  copied  in  the 
record;  the  derk  certifying  that  It  could 
not  be  found. 

Upon  the  entry  of  this  motion,  Mr.  Mulli- 
gan filed  his  own  affidavit  stating  tliat  when 
he  was  advised,  by  the  physician  attendant 
up  his  wife,  of  the  grave  nature  of  her  mal- 
ady, and  learned  that  radium  treatment 
might  be  found  necessary,  he  made  arrange- 
ments with  his  son,  whereby  his  son  arranged 
to  procure  and  furnish  to  him  at  once  fhe 
sum  of  $1,000  to  defray  said  expense;  that 
this  sum  had  been  held  by  him  awaiting  the 
advice  and  wishes  of  the  attending  physi- 
cian ;  that  this  sum  he  had  at  command,  sup- 
posing it  to  be  ample  Yor  present  needs ;  and 
that  he  stood  ready  to  afford  such  comfort, 
hope,  or  consolation  to  his  wife  as  might  re- 
sult from  such  treatment,  even  though  it 
brought  no  promise  of  benefit. 

The  affidavit  further  states  that  the  "af- 
fiant needs  the  intervention  of  no  lawyers  or 
other  persons  to  suggest  to  him  the  Impulses 
of  sympathy  or  humanity  to  any  person,  more 
especially  to  his  wife  or  any  member  of  his 
family  or  any  person  In  short,  having  a  claim 
upon  him.  He  but  awaits  the  direction  of 
Dr.  Bullock  -as  to  what  shall  be  done  on  bis 
part."  This  money,  it  seems,  Mrs.  Mulligan 
refused  to  accept ;  and  Mr.  Mulligan  Immedi- 
ately thereafter  borrowed  from  the  trustee, 
Lexington  Banking  &  Trust  Company,  the 
sum  of  $1,000  for  the  purpose  mentioned, 
which  was  delivered  to  Mrs.  Mulligan  and 
retained  by  her.  Upon  a  consideration  of 
this  motion  the  chancellor  ruled  that  he  had 
no  authority  to  direct  the  trustee  to  make 
such  appropriation  out  of  the  trust  estate, 
and  of  this  ruling  Mrs.  Mulligan  complains 
and  contends  that  this  sum  should  now  be 
ordered  paid  to  her. 

The  statute  imposes  upon  the  husband  lia- 
bility for  necessaries  furnished  to  the  wife. 
Medical  services  are  certainly  necessaries; 
and  the  reasonable  value  thereof,  when  same 
have  been  rendered,  may  be  recovered  from 
the  husband.  But  the  refusal  of  the  tru.stee 
to  make  an  appropriation  therefor  out  of 
the  trust  estate  before  such  services  were 
rendered  was  a  matter  concerning  which  only 
Mr.  Mulligan  has  the  right  to  complain. 

6.  From  the  record,  there  can  be  no  doubt 
that  Mr.  Mulligan  is  financially  responsible 
for  all  necessaries  which  his  wife  may  need. 
Not  do  we  understand  from  this  record  that 
he  has  been  derelict  in  this  regard  or  unwill- 
ing to  meet  all  reasonable  and  proper  de- 
mands made  upon  or  suggested  to  him,  ei- 
ther by  her  or  others,  or  by  the  exigencies 
of  her  condition. 

The  merits  of  the  differences  which  seem 
to  have  arisen  between  this  husband  and 
wife  are  not  for  us  to  pass  ajpoo.    In  tact, 
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there  seems  to  bare  been  no  marked  dissen- 
sion between  them  other  than  that  the  wUe 
seemed  to  think  that  the  husband,  by  his  act 
in  temporarily  conveying  his  property  to  a 
trustee,  failed  to  provide  her  with  available 
funds,  termed  by  her  "pin  money,"  to  en- 
able ber  to  maintain  a  place  in  society  suit- 
able to  her  station  as  the  wife  of  her  bus- 
band;  and  the  husband  seemed  to  be  of  the 
opinion  that  the  wife  was  unnecessarily  em- 
barrassing him  financially  in  refusing  to  Join 
him  In  conveying  some  part  of  his  real  es- 
tate to  enable  him  to  be  relieved  of  the  un- 
pleasant pressure  of  bis  obligations. 

There  is  no  charge  or  intimation  upon  the 
part  of  the  husband  that  Mrs.  Mulligan  has 
been  in  fault  in  any  manner  other  than  an 
attempt  to  interfere  with  his  management  of 
his  own  estate;  nor  is  there  charge  or  inti- 
mation upon  the  part  of  the  wife  that  Mr. 
Mulligan  has  been  guilty  of  conduct  question- 
able In  the  remotest  degree.  She  does  not 
intimate  that  he  has  been  guUty  of  wasting 
his  estate,  nor  does  she  charge  that  he  is  In- 
caiiable  of  Its  proper  and  Judicious  manage- 
ment On  the  contrary,  she  says  that  he  is 
an  able  lawyer  of  good  standing  and  unusual 
ability.  His  only  Imperfection  seems  to  have 
been  that  be  found  himself  unable  to  extri- 
cate himself  from  the  burden  of  accumulated 
and  accumulating  obligations  created  in  an 
honorable  way,  except  by  dlsx)osing  of  some 
of  his  real  estate  for  that  purpose. 

The  Judgment  of  the  circuit  court  is  revers- 
ed on  the  original  appeal  for  proceedings 
consistent  with  this  opinion,  and  affirmed  on 
the  cross-appeaL 


SMITH  V.  JOHNSON. 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

Elections  (§  805*)  —  Contbstb  —  Afpeai.  — 
Bonds— Bfisct  of  Failube  to  Give. 

Under  Ky.  St.  {  16968,  subsec.  12,  provid- 
ing that  either  party  in  election  cases  may  ap- 
peal from  the  judgment  of  the  circuit  court  by 
giving  a  bond  to  the  clerk  of  the  circuit  court 
to  pay  all  coats  within  30  days  after  final  judg- 
ment, the  giving  of  a  bond  is  a  condition  preced- 
ent to  the  right  of  appeal,  and,  where  the  bond 
was  not  executed  within  time,  the  appellant 
has  no  standing  in  court,  and  the  appellate 
court  cannot  allow  subsequent  execution  of  the 
bond. ' 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  317-382;  Dec.  Dig.  {  806.»] 

Appeal  from  Circuit  Court,  Pike  County. 

Election  contest  between  C.  B.  Smith  and 
James  Johnson.  There  was  a  Judgment  for 
the  latter,  and  the  former  appeals.  Appeal 
dismissed. 

Cbllders  A  CSiaden,  of  PikevlUe,  for  appel- 
lant John  F.  Butler  and  J.  J.  Moore,  both  of 
Pikevllle,  for  appellee. 

HOBSON,  C.  J.  Thia  is  an  appeal  in  a 
contested  election  case.  Appellant  failed  to 
execute  bond  within  30  days  and  has  entered 


a  motion  that  he  be  now  allowed  by  the  court 
to  execute  the  bond  before  the  circuit  clerk. 
Appellee  has  entered  a  motion  to  dismiss  the 
appeal. 

Section  1596a,  Ky.  Stat,  subsec.  12,  pro- 
vides: 

"Either  party  may  appeal  from  the  judgment 
of  the  circuit  court  to  the  court  of  appeals  by 
giving  bond  to  the  derk  of  the  circuit  court,  with 
good  surety,  conditioned  for  the  payment  of  all 
costs  and  damages  the  other  party  may  sustain 
by  reason  of  the  appeal  and  by  filing  the  record 
in  the  clerk's  office  of  the  court  of  appeals, 
within  thirty  days  after  final  judgment  in  the 
circuit  court" 

In  Patterson  v.  Davis,  114  Ky.  77,  70  S.  W. 
47,  24  Ky.  Law  Rep.  842,  we  said: 

"In  our  opinion,  the  requirement  of  this  bond 
within  the  time  is  made  a  condition  precedent 
to  a  right  of  appeal,  and,  unless  complied  with, 
an  appellant  has  no  standing  in  this  court." 

See,  also,  Galloway  v.  Bradbum,  119  Ky. 
49,  82  S.  W.  1013,  28  Ky.  Law  Rep.  977. 

The  bond  not  having  been  executed  within- 
the  time  allowed,  the  court  Is  without  power 
to  allow  it  to  be  executed  now,  and  the  mo- 
tion to  dismiss  the  appeal  must  be  sustained. 

Appeal  dismissed. 


McKEE  V.  CINCINNATI,  P.  &  S.  B.  R.  CO.t 
(Court  of  Appeals  of  Kentucky.    Dec.  IS,  1914.) 

1.  New  Trial  ({  42*)— Gboundb— Pbiob  Sebv- 
ICE  of  Jubob. 

That  a  juror  had  served  as  a  juror  on  a 
prior  trial  ot  an  action  was  not  ground  for  a 
new  trial,  in  the  absence  of  further  facts  or  cir- 
cumstances prejudicial  to  the  complaining  party, 
especially  where  a'  peremptory  instruction  wa* 
given  on  the  former  trial,  and  the  juror  was 
a  well-known  citizen,  personally  known  to  such 
party's  local  attorney,  and  slight  diligence  would 
therefore  have  disclosed  the  fact  of  his  prior 
service ;  the  jury  list  being  preserved  in  the  rec- 
ords of  the  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Jf  74-70 ;   Dec.  Dig.  §  42.»] 

2.  Masteb  and   Sebvant  (g  291*)— Actions 

FOB  iNJUBIES— (jUESTIONB  FOB  JUBT. 

In  a  railway  employe's  action  for  injuries, 
the  court  properly  refused  to  submit  an  issue  as 
to  whether  insutlicient  hands  were  supplied  for 
the  work  in  which  plaintiff  was  engaged,  where 
the  uncontradicted  evidence  showed  that  four 
men  constituted  a  crew  for  doing  such  work, 
and  that  at  least  five  men  were  engaged  therein. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1133,  1134,  1136-1146; 
Dec.  Dig.  I  291.*] 

3.  Masteb  AND   Servant   (§  291*)— Actions 
FOB  Injuries— iNSTBucTioNd. 

In  a  railway  employe's  action  for  injuries, 
there  was  evidence  that  plaintiff,  under  the  or- 
ders and  with  the  knowledge  of  D.,  his  superior, 
went  between  standing  cars  to  couple  the  air 
brakes,'  and  that  D.  was  in  a  position  to  see  a 
train  which  backed  into  the  cars  l>etween  which 
plaintiff  was  working.  The  court  refused  to 
charge  that  it  was  D.'s  duty  to  stop  the  cars 
in  time  to  prevent  the  injury,  unless  he  knew 
that  plaintiff  had  emerged  from  between  the 
cars.  It  charged  that  it  was  admitted  that  1>. 
saw  the  train,  and  could  have  signaled  the  en- 
gineer to  stop  it;  that  if  the  defendant's  engi- 
neer, agents,  or  employes,  directing  or  control- 
ling the  movements  of  the  train,  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known. 


*ForMh«r.< 
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or  reasonably  anticipated,  plaintiff's  presence 
between  tbe  cars,  when  the  train  was  backing, 
under  the  directions  and  signals  from  D.,  into 
and  against  tbe  standing  cars,  then  defendant 
was  negligent,  but,  if  the  juiy  did  not  so  be- 
lieve, to  find  for  defendant;  that  it  was  plain- 
tiff's duty  to  perform  his  duties  in  a  reasonable 
time  and  in  the  ordinary  and  customary  manner 
under  all  the  circumstances;  that  if  be  failed 
to  use  ordinary  care  for  his  own  safety,  and  by 
his  negligent  acts  and  conduct  caused  his  in- 
jury or  contributed  thereto,  and  but  for  his  con- 
tributory negligence  be  would  not  have  been 
injured,  to  find  for  defendant.  Beld,  that  these 
instructions  fairly  gave  the  law  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1133,  1134,  1139-1146; 
Dec.  Dig.  i  291.«] 

4.   ApFEAL    and    EbBOB    (§    1064»)— HAB1ILE88 
EbBOB— iNSTBUCnORB. 

Though  a  further  Instruction  that  if  suffi- 
cient time  had  elapsed,  after  D.  told  plaintiff 
to  couple  the  air  brakes  for  him,  to  reasonably 
obey  tlie  order,  and  if  D.  saw  plaintiff  in  a 
place  of  safety  before  tbe  train  was  backed 
against  tbe  standing  cars,  he  had  a  right  to 
presume  that  plaintiff  had  obeyed  the  order  and 
was  in  a  place  of  safety  was  unnecessary  and 
merely  repeated,  in  a  more  specific  form,  the 
matters  already  presented  in  the  other  instruc- 
tions, and  therefore  should  not  have  been  given, 
it  was  not  prejudicial  to  plaintiff's  substantial 
rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  I  1084.*] 

Appeal  from  Circuit  Court,  Fleming 
County. 

Action  by  Sam  McKee  against  the  Cin- 
cinnati, Flemingsburg  &  Southeastern  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    AfiSrmed. 

J.  H.  Power  and  Paul  Heflln,  both  of 
Flemingsbnrg,  and  Scott  &  Hamilton,  of 
Frankfort,  for  appellant.  B.  S.  Grannls,  O. 
B.  Bright,  and  John  P.  McCartney,  all  of 
Flemingsburg,  for  appellee. 


MILLER,  J.  This  la  the  second  appeal  of 
tbis  case.  The  opinion  upon  the  first  appeal 
may  be  found  In  161  Ky.  698,  152  S.  W;  759, 
where  the  facta  are  stated  somewhat  minute- 
ly. The  facts  shown  at  tbe  last  trial  differ 
in  no  matjirial  respect  from  those  shown  up- 
on the  first  trial.  They  need  not  therefore 
be  repeated,  except  to  say  that  McKee  was 
a  general  laborer  for  the  defendant  railroad 
company,  at  Flemingsburg,  and  was  injured 
while  coupling  the  air  brakes  between  two 
cars.  He  bad  been  directed  to  do  that  work 
by  Dudley,  the  defendant's  superintendent; 
and  tbe  question  in  issue  was  whether  Dud- 
ley, who  was  supervising  tbe  shifting  of 
certain  cars  from  the  main  track  to  a  side 
track  upon  which  McKee  was  working,  di- 
rected other  cars  to  be  sent  against  the  cars 
between  which  McKee  was  working,  with- 
out giving  him  a  sufficient  opportunity  to 
get  from  between  the  cars.  Upon  the  first 
trial  the  circuit  court  peremptorily  instruct- 
ed the  jury  to  find  for  tbe  defendant;  but 
that  Judgment  was  reversed,  and  the  case 


remanded  for  further  proceedings.  The  sec- 
ond trial  resulted  In  a  hung  jury;  and,  tbe 
third  trial  having  resulted  tn  a  verdict  and 
judgment  for  the  defendant,  McKee  appeals. 

The  first  opinion,  in  dealing  with  the  ques- 
tion of  the  relations  between  McKee  and 
Dudley,  in  connection  with  the  accident, 
said: 

"It  may  be  that  appellant  was  an  unusual 
length  of  time  in  making  tbe  coupling  of  the 
air  brakes,  and  that  Dudley  assumed,  from  tbe 
time  that  bad  passed,  that  appellant  had  made 
the  couplings,  and  bad  come  from  between  tbe 
cars ;  but  it  matters  not  how  long  it  took  him 
to  make  tbe  coupling,  it  Dudley  knew  that  he 
bad  gone  in  between  the  cars  a  short  time  be- 
fore and  did  not  know  that  he  had  emerged 
therefrom,  it  was  the  grossest  negligence  for  him 
to  jpennit  the  engine  and  cars  to  back  on  that 
switch  and  into  the  cars  on  it,  and  thereby 
necessarily  injure  appellant." 

For  a  reversal  appellant  relies  upon  two 
grounds:  (1)  That  he  had  learned  after  the 
verdict,  and  It  was  true,  that  William  Don- 
aldson, one  of  the  jurors  upon  the  last  trial 
held  In  November,  1913,  was  also  a  juror  In 
the  first  trial  held  in  January,  1912;  and 
(2)  that  the  trial  court  erred  in  refusing  and 
in  giving  instructions. 

[1]  1.  The  fact  that  Donaldson  had  served 
upon  the  first  jury  was  made  a  ground  for 
a  new  trial,  which  was  supported  by  the 
affidavits  of  McKee  and  his  attorneys.  In 
his  affidavit  McKee  merely  stated  that, 
when  he  accepted  Donaldson  on  the  jury 
at  the  last  trial,  be  did  not  know  that  Don- 
aldson had  served  upon  the  first  jury,  while 
McKee's  attorneys,  Power  and  Heflln,  say 
the  fact  that  Donaldson  had  served  upon 
the  first  jury  was  unknown  to  them  and  to 
the  other  attorneys  for  McKee  when  Donald- 
son was  accepted,  and  that,  before  they  ac- 
cepted him  as  a  juror,  they  asked  him  if  he 
was  able  to  try  the  case  and  give  tbe  parties 
a  fair  trial,  to  which  Donaldscm  answered 
that  he  could  and  would.  On  the  other  hand, 
Dudley,  the  general  manager  of  the  defend- 
ant company,  states  tn  his  affidavit  that 
Donaldson  was  a  well-known  citizen  of 
Fleming  county,  and  was,  in  fact,  well  and 
personally  known  to  the  plalntlfTs  attorneys, 
Heflln  and  Power,  and  further  that  Dudley 
did  not  know  that  Donaldson  bad  been  oo 
the  jury  at  the  first  trial  nearly  two  years 
before. 

It  Is  earnestly  contended  for  McKee  that 
he  should  have  been  granted  a  new  trial  In 
order  that  he  might  have  a  trial  before  12 
qualified  and  unprejudiced  jurors,  and  that 
the  trial  court  erred  in  refusing  It 

In  Taylor  v.  Combs,  50  S.  W.  64,  20  Ky. 
Law  Rep.  1828,  it  appeared  that,  while  the 
plaintiff's  attorney  was  stating  the  case,  one 
of  the  jurors  announced  that  he  had  been 
on  the  former  jury  which  tried  the  case,  and 
that  he  did  not  think  of  it  when  be  was 
sworn.  Taylor  moved  that  tbe  order  swear- 
ing tbe  juror  be  set  aside,  and  that  the  juror 
be  discharged  from  the  panel;   but  the  clr- 
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colt  court  k-Terrnled  the  motion.    In  levers- 
ing  that  ruling,  this  conrt  said: 

"In  S^tzpatrick  v.  Harris,  16  B.  Mon.  664, 
the  appellant  was  present  at  the  trial,  and  was 
a  neightwr  and  acquaintance  of  the  juror.  The 
objection  was  not  made  until  after  the  verdict, 
and  the  court  held  that  the  failure  to  disclose 
it  before  raised  a  presumption  of  bad  faith  or 
wiUful  neglect  Here  it  does  not  appear  that 
any  of  the  plaintiffs  were  residents  of  Breathitt 
county  or  present  at  the  trial,  and,  as  soon  a« 
the  fact  was  known,  the  court  was  asked  to 
discharge  the  juror.  There  being  nothing  to 
raise  a  presumption  of  bad  faith  or  neglect,  the 
court  should  have  set  aside  the  jnror,  and,  fail- 
ing to  do  so,  should  have  granted  a  new  trial." 

See,  also,  McKlnley  t.  Smith,  Hardin,  167; 
Pierce  ▼.  Bush,  3  Bibb,  847;  and  Hemdon 
y.  Bradshaw,  4  Bibb,  45. 

The  question  was  again  before  tliis  court 
in  Netter's  Adm'r  t.  Louisville  Railway  Co., 
134  Ky.  678,  688,  121  S.  W.  636,  where  objec- 
tion was  talcen,  after  the  verdict,  to  a  Juror 
who  bad  served  on  the  regular  panel  within 
12  months  before  the  trial,  in  violation  of 
section  2247  of  the  Kentucky  Statutes.  In 
holding  the  fact  that  the  Juror  had  served 
within  12  months  did  not  Justify  setting  aside 
the  verdict,  this  court  quoted  from  rinley  v. 
Hayden,  3  A.  K.  Harsli.  330,  as  follows: 

"The  exception  to  a  juror,  because  he  is  not 
a  housekeeper  of  the  county,  is,  no  doubt,  a 
valid  one,  and  ought  to  be  sustained  when  taken 
in  proper  time ;  but,  as  it  is  an  exception  which 
does  not  affect  the  impartiality  or  intelligence 
of  the  jnror,  it  can  furnish  no  presumption 
against  the  justice  of  the  verdict;  and  it  was 
held,  in  the  case  of  Bratton  v.  Bryan.  1  A.  K. 
Marsh.  212,  and  in  the  case  of  Reimick  v.  WaU 
thai,  2  A.  K.  Marsh.  23,  that  it  was  too  late 
to  take  the  exception  after  the  trial  of  the 
cause." 

And  in  the  Netter  Case  the  court  further 
said: 

"If,  however,  in  civil  cases,  the  fitct  that  a 
jaror  is  related  to  one  of  the  parties,  or  is  shown 
to  liave  expressed  an  opinion  as  to  the  merits 
of  the  case,  or  for  other  substantial  cause  is 
not  fit,  by  reason  of  prejudice  or  partiality  for 
or  against  one  of  the  parties,  to  render  a  fair 
decision,  and  the  fact  of  his  incompetency  for 
this  reason  is  not  discovered  until  after  the 
trial,  it  will  be  cause  for  setting  aside  the  ver- 
dict, if  it  appears  that  due  diligence  was  exer- 
ciaea  to  discover  the  facts  disclosing  his  incom- 
petency before  he  was  selected  as  a  juror. 
Vance  v.  Uaslett,  4  Bibb,  191 ;  Taylor  v.  Combs, 
»  S.  W.  64.  20  Ky.  Law  Rep.  1828." 

Applying  this  rule  to  the  case  at  bar.  It 
wlu  be  noticed  that  the  disability  of  Donald- 
son did  not  relate  to  any  partiality,  prejudice, 
or  want  of  intelligence  upon  his  part,  or  to 
some  statutory  dlsquallflcatiiM),  bnt  merely  to 
the  fact  that  he  had  served  upon  the  first 
Jury.  Furthermore,  It  does  not  appear  that 
coonsel  for  appellant  exercised  due  diligence 
in  the  premises,  since  It  Is  shown  by  the  affi- 
davit of  Dudley,  and  not  denied,  that  Don- 
aldson was  a  prominent  citizen  of  the  county 
and  well  known  to  the  plaintiff's  local  attor- 
neys. Since  the  trial  Jnry  list  is  preserved  In 
the  records  ot  a  case,  it  requires  but  little 
diligence  or  attention  upon  the  part  of  either 
the  litigant  or  his  attorney  to  keep  himself 
informed  In  this  respect;   and,  unless  it  Is 


shown  that  a  party  has  been  prejudiced  by 
the  double  service,  the  verdict  will  not  be  dis- 
turbed. 

The  mere  fact  that  a  Juror  served  as  a 
Juror  upon  a  former  trial  of  the  case,  without 
any  further  facts  or  circumstances  appealing 
that  might  prejudice  a  party  to  the  action, 
will  not  require  the  verdict  to  be  set  aside. 
Moreover,  In  this  case  the  Jury  In  the  first 
trial  were  not  called  upon  to  consider  the  evi- 
dence because  of  the  peremptory  instruction. 
The  court  properly  held  that  this  ground  for 
a  new  trial  was  without  merit. 

[2]  2.  Upon  a  return  of  the  case,  plaintiff 
amended  his  petition  and  alleged  that  the 
defendant  did  not  supply  sufficient  hands  to 
do  the  work  In  which  he  was  engaged  at  the 
time  of  the  Injury,  anci  he  offered  an  instruc- 
tion to  that  effect,  which  the  trial  Judge  re- 
fused to  give.  The  uncontradicted  evidence, 
however,  shows  that  four  men  constituted 
a  crew  for  doing  this  work,  and  that  at  least 
five  meta  were  engaged  In  It.  Under  this 
proof,  the  court  properly  refused  an  Instmc- 
tion  based  upon  the  amended  petition. 

[S,  4]  Plaintiff  also  asked  an  Instruction  in 
the  language  above  quoted  from  the  opinion, 
to  the  effect  that  it  was  Dudley's  duty  to  stop 
the  cars  In  time  to  prevent  the  injury  to  Mc- 
Kee,  unless  he  knew  that  McKee  had  emerg- 
ed from  between  the  cars,  thus  putting  upon 
Dudley  the  positive  duty  of  knowing  that  Mc- 
Kee had  emerged  from  between  the  cars  be- 
fore Dudley  could  permit  the  coupling  of  the 
other  cars,  which,  by  the  Impact,  caused  the 
Injury  to  McKee.  The  trial  court  refused  to 
give  the  offered  instruction,  and  In  lieu  there- 
of gave  the  following  Instructions: 

"(1)  The  court  instructs  the  jury  that  it  is 
admitted  by  the  pleadings  herein  that  R.  U, 
Dudley,  the  superintendent  of  defendant's  road, 
was  in  a  position  to  see  and  did  see  the  engi- 
neer rujming  the  train  onto  the  switch,  and 
that  said  Dudley,  superintendent,  could  have 
signaled  to  the  engineer  to  stop  the  train  from 
running  against  the  cars  that  injured  plaintiff; 
and  if  the  jury  believe  from  the  evidence  that 
the  defendant's  engineer,  agents,  or  employes 
directing  or  controlling  the  movements  of  its 
engine  and  train  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  or  reason- 
ably anticipated,  the  presence  of  plaintiff  be- 
tween the  two  cars,  where  be  viras  injured,  at 
the  time  said  engine  and  train  were  backingi 
under  the  directions  and  signals  from  Superin- 
tendent Dudley,  upon  the  switch  or  siding  and 
into  or  against  the  cut  of  cars  standing  thereon, 
between  two  of  which  plaintiS  was  injured, 
then  the  defendant  is  chargeable  with  negli- 
gence, and  the  jury  will  find  damages  for  plain- 
tiff;  and,  unless  the  jury  so  believe  from  the 
evidence,  they  will  find  for  delendant. 

"(2)  The  court  instructs  the  jury  that  it  was 
the  duty  of  the  plaintiS,  Sam  McKee,  while  in 
the  employ  of  the  defendant,  the  Cincinnati, 
Flemingsbnrg  &  Southeastern  Railroad  Compa- 
ny, to  perform  the  duties  incident  to  his  em- 
ployment in  a  reasonable  time  and  in  the  ordi- 
nary and  customary  manner  under  all  the  cir- 
cumstances; and  if  the  jury  believe  from  the 
evidence  that  the  plaintiff,  McKee,  failed  to  use 
ordinary  care  for  his  own  safety  on  the  occa- 
sion of  the  accident  to  him,  and  by  negligent 
acta  and  conduct  of  his  own  caused  his  injury 
or  so  contributed  to  It  that,  but  for  bis  coup- 
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!:ributory  negligence,  he  would  not  have  been 
injured,  then  tbey  will  find  for  the  defendant." 

The  fourth  Instruction  gave  the  measure  of 
damages  to  which  there  Is  no  complaint, 
while  the  fifth  instruction  properly  defined 
ordinary  care  and  negligence. 
.  We  think  these  Instructions  fairly  gave  the 
law  of  the  case^  Exception  was  taken  to  the 
third  Instruction,  which  told  the  jury  that 
if  sufficient  time  had  elapsed  after  Dudley 
told  McKee  to  couple  the  air  brake  between 
the  two  cars  for  him  to  reasonably  obey  said 
order,  and  that  Dudley  saw  McKee  In  a  place 
Df  safety  before  the  car  was  backed  against 
the  two  cars  between  which  McKee  was  in- 
jured, Dudley  had  the  right  to  presume  that 
McKee  had  obeyed  his  order,  and  was  In  a 
place  of  safety.  While  this  instruction  was 
unnecessary,  since  it  merely  repeated  iu  a 
more  spedflc  form  the  matters  already  pre- 
sented in  the  other  instructions,  and  should 
pot,  for  that  reason,  have  been  given,  it  was 
not  prejudicial  to  any  of  plaintiff's  substan- 
tial rights. 

Upon  the  whole  case,  we  are  satisfied  the 
appellant's  case  was  fairly  tried,  and  that 
the  verdict  of  the  Jury  should  not  be  dis- 
turbed. 

Judgment  affirmed. 


ADAMS  EXPRESS  CO.  v.  TUCKER. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Evidence  (§  408*)— Pakol  Evidence— Re- 

■  CKiPT— Conclusiveness. 

Where  an  expresa  company  iaaued  a  receipt, 
reciting  that  a  sealed  package  was  said  to  con- 
tain diamonds,  the  receipt  was  not  conclusive 
that  the  package  contained  them. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fS  1829-1842;    Dec.  Dig.  {  408.*] 

2.  Appeai.  and   Ebboe   (j   1003*)— Rbview- 
Vebdicts. 

Under  Civ.  Code  Prac.  $  340,  snbsec.  6,  de- 
claring that  a  new  trial  may  be  granted  when 
the  verdict  is  not  sustained  by  sufficient  evi- 
dence, the  appellate  court  will  not  reverse  aim- 
ply  because  the  verdict  is  not  sustained  by  the 
preponderance  of  the  evidence,  but  only  when 
)t  is  clearly  against  the  weight  of  the  evidence. 
[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3938^943;  Dec.  Dig.  g 
1003.*] 

3.  Cabbiebs  {§  134*)— Cabbiaok  of  Goods— 
Actions— Evidence. 

i  In  an  action  against  an  express  company 
for  the  loss  of  diamonds  claimed  to  have  been 
delivered  to  the  company,  evidence  held  insuffi- 
cient to  show  a  delivery  of  the  gems  to  the 
company. 

■  [lOd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  588-592,  607 ;    Dec.  Dig.  {  134.*] 

Appeal  from  -  Circuit  Court,  Franklin 
County. 

Action  by  C.  T.  Tucker  against  the  Adams 
Express  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

'  T.  li.  Edelen,  of  Frankfort,  for  appellant 
3uy  H.  Brlggs,  James  H.  PolsgPOve,  and  IJ. 
W".  Morris,  all  of  Frankfort,  for  appellee. 


MILLER,  J.  (to  AQgnst  17,  1911,  the  ap- 
pellee, C.  T.  Tucker,  delivered  to  the  Adams 
Express  Company,  In  Frankfort,  a  small 
pasteboard  box  tied  with  a  string,  for  ship- 
ment to  "R.  Russell,  2145  South  Grand  Ave- 
nue, St  Louis,  Mo."  The  express  agent  gave 
Tucker  the  usual  receipt  for  the  box,  which 
recited  that  it  was  "sealed  and  said  to  con- 
tain diamonds  valued  at  $500.00."  Tucker 
testified  that  he  told  Huhn,  the  agent,  to 
look  and  see  that  the  diamonds  were  in  the 
box,  and  that  Huhn  replied  that  he  was  not 
permitted  to  do  so  by  the  company.  Tucker 
farther  testified  that  Huhn  put  some  paper 
around  the  box,  that  either  Huhn  or  Tucker 
addressed  it  and  that  Huhn  put  the  seals 
on  it  in  Tucker's  presence.  Tacker  farther 
says  the  box  contained  two  diamonds,  specify- 
ing their  weight  for  which  he  had  agreed 
to  pay  $500.  The  ordinary  charge  for  send- 
ing the  diamonds  to  St  Louis  was  25  cents, 
but  Tucker  had  them  Insured  and  paid  75 
cents  as  charges  therefor.  Under  cross-ex- 
amination Tucker  further  testified: 

"Q.  Were  yon  indicted  in  the  federal  court 
at  Frankfort  for  a  fraudulent  scheme  to  use 
the  Lnited  States  mails  for  the  purpose  of 
swindling  W.  A.  Gill  out  of  these  two  dia- 
monds? A.  The  charge  I  was  indicted  for  was 
for  performing  a  scheme  o£  artifice.  Q.  For 
these  two  diamondsV  A.  These  same  two  dia- 
monds. (^.  Were  you  tried  on  that  indictment? 
A.  Yes,  sir ;  I  was  tried  on  it  Q.  What  was 
the  verdict?  A.  The  verdict,  upon  the  false  tes- 
timony of  Gill,  was  'Guiltv.' 

"Q.  By  the  Court:  Mr.  Tucker,  he  just  ask- 
ed you  what  the  verdict  was?  A.  The  verdict 
was  'Guilty.'  <^.  Has  that  verdict  ever  been 
set  aside?  A.  Not  that  I  know  of.  Q.  I  will 
ask  you  if  the  court  did  not  at  your  request 
extend  the  time  of  the  passing  of  the  judgment 
until  the  next  September  term,  or  January 
term?  (Objected  to  and  overruled.)  Q,  1  will 
ask  you  if  you  do  not  now  stand  subject  to  the 
punishment  at  the  next  term  of  the  federal  court 
here?  A.  I  guess  I  do.  Q,  And  these  are  the 
same  diamonds  that  you  are  suing  on  here?  A. 
They  are  the  same  diamonds." 

Huhn,  the  agent,  testified  as  follows: 

"Before  issuing  the  receipt  I  seen  the  pack- 
age. It  was  wrapped  in  paper  and  tied  with  a 
string  and  addressed  to  Rebecca  Russell  (I  don't 
remember  the  exact  number),  and  it  bad  no 
value  or  anything  else  marked  on  it  I  ia- 
quired  of  Mr.  Tucker  what  it  contained  and  he 
said  it  contained  diamonds;  and  I  entered  it 
into  the  receipt  and  asked  him  the  value,  and 
he  stated  he  didn't  think  it  was  necessary  to 
state  the  value;  that  he  had  been  shipping 
packages  to  Lexington,  or  somewhere  else,  and 
they  went  through  all  right.  I  told  him  I  would 
prefer  that  he  declare  a  value,  so  in  case  they 
were  lost  he  would  have  something  to  show  for 
them,  and  he  declared  a  value  of  $5(X),  and  I 
issued  a  receipt  and  I  sealed  the  package  in  his 
presence;  and  after  sealing  the  package  I  ia- 
Bued  the  receipt  and  he  said  if  I  cared  to  exam- 
ine them  I  could  examine  them.  Q.  After  you 
put  the  seals  on?  A.  Tes,  sir.  I  could  have 
examined  the  package  to  see,  hut  I  told  him, 
after  the  seals  were  on  we  coald  not  open  it. 
He  didn't  say  what  they  were  until  I  put  the 
seals  on  the  package,  and  then  I  asked  him 
what  they  were,  and  he  said  'Diamonds,'  and 
I  took  his  word  for  it  and  put  the  seal  on  It. 
The  paclcage  does  not  state  specifically  that  it 
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coDtains  diamonds,  bat  it  toys,  'Said  to  con- 
tain.'" 

"Watson,  a  young  man  employed  In  the  ex- 
press otMce,  entered  the  oflBce  about  the  time 
Tucker  was  leaving,  and  corroborated  Huhn, 
as  far  as  his  testimony  went.  There  is  real- 
ly little  difference  between  Tucker  and  Huhn 
as  to  what  passed  between  them  in  the  office ; 
the  only  difference  being  that  Tucker  says 
he  told  Huhn  before  he  sealed  the  box  that. 
be  could  examine  the  diamonds ;  while  Huhn 
says  Tucker  made  that  remark  after  the  box 
had  been  sealed.  This  difference,  however, 
is  not  material.  Mrs.  Rebecca  Russell,  to 
whom  the  t>ackage  was  addressed,  received  It 
In  due  course  of  transportation  and  put  it 
in  her  stocking,  where  she  kept  it  for  about 
two  hours  before  opening  it.  She  says  the 
seals  were  intact,  and  it  bore  no  evidence  of 
baving  been  opened;  but  when  she  opened 
it  there  were  not  diamonds  in  it  Tucker 
brought  this  action  on  March  22, 1912,  to  re- 
cover the  value  of  the  diamonds,  and  recover- 
ed a  verdict  and  Judgment  for  $500.  The 
express  company  appeals  upon  the  single 
ground  that  the  verdict  is  clearly  against 
the  weight  of  the  evidence. 

The  single  question  involved  was  whether 
the  diamonds  were  in  the  box  when  it  was 
delivered  to  Huhn.  The  appellee's  conten- 
tion is  sustained  by  his  own  testimony,  and 
the  corroborating  testimony  of  Hrs.  Russell, 
to  the  effect  that  the  diamonds  were  not  in 
the  box  when  it  was  delivered  to  her  in  St 
Louis. 

[1]  The  company  did  not  give  a  receipt  for 
the  diamonds;  it  gave  a  receipt  for  a  pack- 
age which  was  sealed,  and  was  "said  to  con- 
tain diamonds."  The  receipt,  therefore,  is 
not  conclusive  against  the  appellant;  the 
case  was  to  be  tried  under  the  parol  testi- 
mony. 

[2, 3]  Elwood  Hamilton,  as  attorney  for 
GUI,  testlflt'd  as  follows: 

"Q.  I  will  ask  yqn  to  state  in  yonr  own  way 
whether  you  ever  had  any  transactions  with  Mr. 
Tocker  or  conversation  with  him  about  these 
diamonds  that  he  got  from  Mr.  Uill?  A.  Yes, 
sir.  Mr.  Gill,  from  St.  Lonis,  employed  our 
firm  to  get  the  diamonds  from  Mr.  Tucker,  or 
the  money.  I  went  to  see  Mr.  Tucker  about  it 
Q.  State  about  the  matter  just  as  far  as  you 
can.  A.  1  can't  remember  just  hardly  about  it 
now— that  wa?  in  1910  or  maybe  in  1911—1  don't 
recall  the  year  even.  Mr.  Tucker  was  running 
a  poolroom  across  on  St  Clair  street.  I  went 
over  there  to  see  Mr.  Tucker,  and  found  him 
in  his  poolroom  and  told  him  that  Mr.  Gill  bad 
been  to  see  ua  and  wanted  to  get  bis  diamonds 
back ;  and  I  talked  to  Tucker  about  the  matter 
and  asked  him  where  the  diamonds  were.  Mr. 
Tucker  said  he  didn't  have  the  diamonds,  and 
said  he  bad  pawned  them  for  ^00,  and  if  we 
would  pay  the  ^00  we  could  get  the  diamonds 
back.  I  wired  Mr.  Gill  as  to  what  Mr.  Tuck- 
er had  told  me,  and  Mr.  Gill  was  not  willing 
to  pay  the  $300.  Q.  Did  anything  further  take 
place  between  you  and  Mr.  Tucker  about  the 
diamonds?  A.  I  think  I  talked  to  Mr.  Tucker 
about  it  again,  and  I  told  him  that  Mr.  Gill 
was  willing  to  give  $200  or  $225.  I  tried  to 
find   out   the  name  of   the  man   who  had  the 


diamonds — who   he   pawned    them    to — and    be 

wouldn't  tell  me,  and  just  said  that  a  fiiend 
of  his  let  him  have  the  money.  He  wouldn't 
tell  me  who  it  was.  That  was  about  all  the 
conversation  I  had  with  Mr.  Tucker." 

Upon  cross-examination,  Mr.  Hamilton 
fixed  the  time  of  the  conversation  as  fol- 
lows: 

"Q.  When  was  it  you  called  to  see  Mr.  Tuck- 
er about  the  diamonds?  A.  I  don't  even  remem- 
ber the  year.  I  think  it  was  about  the  latter 
part  of  April  or  first  of  May,  1911.  Q.  He  told 
.von  at  that  time —  A.  It  might  have  been  in 
1912.  Q.  And  he  told  you  at  that  time  he 
had  tbe  diamonds  pawned  for  $300?  A.  Yes, 
sir ;  that  is  my  recollection." 

Hamilton,  James  Andrew  Scott  And  Judge 
B.  O.  WlUiamB,  prominent  attorneys  at  the 
Frankfort  bar,  and  Mace  Lucas,  the  county 
Jailer,  all  testified  that  Tucker's  character 
for  truthfulness  was  bad.  Furthermore, 
Tucker  did  not  contradict  tbe  statement,  of 
Hamilton  relating  to  tbe  conversation  .about 
tbe  diamonds.  If  the  conversation  occurred 
in  April  or  May,  1912,  it  was  after  the  box 
said  to  contain  the  diamonds  was  delivered 
to  the  company  on  August  17,  1911;  if,  on 
tbe  other  band,  tbe  conversation  between 
Hamilton  and  Tucker  occurred  in  April  or 
May,  1911,  it  was  only  about  tiiree  months 
before  tbe  shipment  Appellee  offers  no 
explanation  as  to  bow  he  secured  a  return 
of  the  diamonds  from  his  friend  with  whom 
be  had  pledged  them;  and,  if  they  were 
pledged  in  May,  1912,  of  course,  they  bad 
not  been  shipped  and  lost  in  August  1911. 
Although  subsection  6  of  section  340  of  tbe 
Civil  Code  of  Practice  provides,  in  terms, 
tbat  a  new  trial  may  be  granted  when  tbe 
verdict  is  not  sustained  by  sufficient  evi- 
dence, tbe  rale  is  that  this  court  will  not  re- 
verse simi^  because  the  verdict  is  not  in 
our  opinion,  sustained  by  a  preponderance  or 
the  weight  of  the  evidence,  but  only  where 
tbe  verdict  is  clearly  and  palpably  against 
tbe  weight  of  tbe  evidence.  Bell  v.  Keacb, 
80  Ky.  42;  U  &  N.  B.  R.  Co.  v.  Graves,  78 
Ky.  74;  Tbomsim  v.  Thomsdn,  93  Ky.  435, 
20  S.  W.  373.  Considering  all  tbe  evidence, 
we  tbink  tbe  verdict  was  clearly  and  pal- 
pably against  the  weight  of  it  thus  bring- 
ing the  case  within  tbe  exception  to  the  gen- 
eral rule  above  announced. 

Judgment  reversed. 


HERSHEY  V.  TAYLOK. 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 
1914.) 

Vbndob  and  Purchaser  .(§  44*)— Fraud  on 

Salb — Evidence. 

Evidence,  in  a  suit  to  rescind  a  contract 
of  purchase  of  a  farm  for  fraudulent  repreaentn- 
tions  as  to  value  ebd  productiveness,  held  to 
show  that  any  representations  made. were  sub- 
stantially true. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }§  69-76;  Dec.  Dig.  { 
44.*] 
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Appeal  from  Circuit  Court,  Breckinridge 

County. 

Suit  by  J.  D.  Hershey  against  M.  F.  Tay- 
lor. Judgment  for  defendant,  and  plalntUI 
appeals.    Affirmed. 

Claude  Mercer,  of  Hardlnaburg,  for  appel- 
lant. Moorman  &  Ball,  or  Hardlnsburg,  for 
appellee. 

TURNER,  J.  Appellant,  prior  to  1911, 
was  a  carpenter  living  in  Tennessee.  Some 
time  prior  to  that,  a  friend  of  his  by  the 
name  of  Hale  had  moved  from  the  same  lo- 
cality in  Tennessee  to  Breckinridge  County, 
Ky.,  and  bought  a  farm  in  that  county  at  or 
near  what  is  known  as  Holt's  Bottom.  On  a 
visit  to  Tennessee,  Hale  in  a  talk  with  appel- 
lant suggested  that  he  also  come  to  Breckin- 
ridge county  and  buy  him  a  farm.  Thereafter 
in  January,  1911,  appellant  came  to  Breckin- 
ridge county  and  examined  several  farms  tn 
the  neighborhood  of  Holt's  Bottom.  Among 
others,  he  looked  at  a  farm  of  200  acres  be- 
longing to  appellee,  which  at  the  time  was  In 
the  possession  of  appellee's  agent  Osborne; 
appellee  himself  being  a  nonresident  of  Ken- 
tucky. Appellant,  together  with  Osborne  and 
Hale,  went  over  tiie  farm,  and  it  was  Anally 
priced  to  him  by  Osborne  at  the  price  of  |9,- 
000,  or  $45  an  acre.  He  finally  said  that  be 
would  take  it  at  that  price,  but  entered  into 
no  writings  or  obligations.  By  a  title  bond, 
dated  the  19th  of  April,  1911,  but  which  was 
not  actually  executed  by  Taylor  until  the 
29th  of  April,  he  undertook  to  convey  to  ap- 
pellant the  200  acres  of  land  mentioned  upon 
the  payment  by  appellant  of  $3,000  in  cash 
and  the  execution  by  him  of  four  notes  of 
$1,500  each,  payable  in  1,  2,  3,  and  4  years, 
with  the  stipulaUon  that  if  any  one  of  them 
should  not  be  paid  at  maturity  they  should 
all  then  become  due.  Appellant  appeared  in 
Breckinridge  county  In  the  latter  part  of 
May,  1911,  and  finally  on  the  6th  or  7th  of 
June,  upon  his  payment  of  the  $3,000,  posses- 
sion of  the  place  was  given  to  him.  After 
having  retained  possession  of  the  farm  for 
about  two  years  without  having  paid  either 
of  the  deferred  payments,  and  during  which 
time  he  frequently  promised  to  pay  them, 
and  attempted  to  sell  a  part  of  the  land  for 
tliat  purpose,  he  instituted  this  action  asking 
a  rescission  of  the  contract  of  sale  upon  the 
ground  that  appellee's  agents  had  falsely 
and  fraudulently  represented  the  farm  to  be 
worth  what  he  paid  for  it  when  in  fact  it 
was  not  worth  exceeding  $5,000;  that  they 
had  represented  to  him  that  certain  of  the 
bottom  lands  on  the  farm  would  produce 
from  70  to  90  bushels  of  corn  per  acre;  and 
that  the  uplands  would  produce  35  or  40 
buMhcU  of  corn  per  acre  each  year;  also,  that 
there  was  a  fine  orchard  of  about  600  apple 
trees,  the  produce  from  which  each  year 
would  pay  the  interest  on  the  deferred  pay- 
ments under  the  proposed  contract ;  and  that 


each  and  all  of  the  representations  were 
false  and  fraudulent,  and  were  made  for  the 
purpose  of  Inducing  him  to  enter  into  the 
contract 

The  evidence  shows'  that  the  farm  was 
situated  in  the  river  valley;  that  a  part  of 
it  was  very  productive;  that  it  had  an  un- 
usually fine  farm  house  on  it,  which  probably 
in  the  first  place  cost  $5,000;  that  there  was 
a  good  bam  which  cost  several  hundred  dol- 
lai-s;  and  that  the  orchard  In  favorable  years 
was  very  productive.  A  great  mass  of  testi- 
mony was  taken  as  to  the  value  of  the  farm 
and  as  to  its  productiveness.  It  would  be 
useless  for  us  to  go  into  an  analysis  of  this 
mass  of  evidence.  Upon  such  issues  the  evi- 
dence usually  takes  a  wide  range,  and  the 
witnesses  in  giving  their  opinions  and  esti- 
mates usually  dlfTer  very  widely,  and  this 
case  is  no  exception. 

The  chancellor  below  filed  a  carefully  pre- 
pared opinion  on  the  facts  in  the  case,  and 
reached  the  conclusion,  from  the  evidence, 
that,  even  if  the  representations  claimed  had 
been  made,  they  were  substantially  true,  and 
that  the  farm  when  sold  to  appellant  was 
worth  practically  as  much  as  the  purchase 
price;  and  our  own  examination  of  the  evi- 
dence has  convinced  us  of  the  correctness  of 
his  conclusion.  In  view  of  this  finding  of 
fact,  we  need  not  pass  upon  the  many  ques- 
tions of  law  raised. 

The  chief  trouble  seems  to  have  been  that 
a  carpenter,  without  experience  as  a  farmer 
or  a  fruit  raiser,  had  a  mistaken  idea  that  he 
could,  by  making  one  cash  payment,  make 
the  farm  pay  the  deferred  payments  by  the 
produce  he  hoped  to  raise  from  it.  It  is  not 
altogether  improbable  that  with  a  practical 
and  experienced  farmer  ttie  result  might 
have  been  different. 

Judgment  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BX.  CO.  ▼. 

WILSON'S  ADM'R.t 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 1914.) 

1.  Statutes  (f  222*)  —  Constbuotiom  —  Com- 
mon Law. 

Statutes  must  be  construed  with  reference 
to  the  principles  of  the  common  law  in  force  at 
the  time  of  their  enactment,  and  they  do  not 
change  the  common  law  l>eyond  that  which  is 
expressed  or  which  follows  by  necessary  impli- 
cation therefrom. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  I  301;   Dec.  Dig.  |  222,»] 

2.  Masteb  and  Sebvant  (J  169*)— Injtjbt  to 
Skbvant— Fkllow  Sebvants. 

The  fellow-servant  doctrine  is  a  limitation 
on  the  common-law  rule  that  a  master  is  re- 
spongible  for  the  negligent  acts  of  his  servants 
while  acting  as  such  in  the  course  of  their  em- 
ployment, Uiough  unauthorized  or  even  forbid- 
den by  toe  master,  and  without  regard  to  the 
notice  of  the  servants,  and  a  servant  injured  by- 
the  negligence  of  a  fellow  servant  may  not  re- 
cover at  common  law  from  the  master,  whether 
the  negligence  was  committed  in  the  course  of 
the  fellow  servant's  employment  or  not,  unless 
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the   facts    raider   the    fenowHMrrant   doctrine 
inapplicable. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  318-325;  Dec.  Dig.  | 
159.*] 

3.  Master  and  Skbvart  (|  179*)— Injuby  to 

SEBVANF— FBDBBAI,    BUPLOTEBS'    IiIABILITY 

Act. 

The  Federal  Employeis'  liiability  Act  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St 
1913,  SI  8657-8665),  Imposes  on  an  employer 
liability  for  the  negligent  acts  of  his  servants, 
performed  within  the  ooorae  of  their  employ- 
ment 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  854-358;  Dec.  Dig.  i 
179.»] 

4.  BIastbb  and  Sebtart  (|  190*)— Injttbt  to 

SEBVANT— FiDBKAI.    BMPI/OTEBS'    Liabiutt 

Act— CouBSE  or  Eioxoticemt. 

A  section  foreman  in  charge  of  a  crew  and 
a  superior  foreman  in  charge  of  the  work  and 
men  under  him  were  on  a  work  train  on  a  pass- 
ing track  waiting  for  the  passing  of  a  regular 
train.  The  section  foreman  on  observing  the  ap- 
proach of  the  train,  and  believing  that  it  would 
run  on  the  passing  track,  called  to  the  men  on 
the  work  train  to  alight  and  run  across  the 
main  track,  on  which  the  train  ran.  A  work- 
man under  the  superior  foreman  undertook  to 
obey,  and  was  struck  by  the  train.  Held,  that 
the  act  of  the  section  foreman  was  within  the 
conrae  of  employment,  within  the  federal  Em- 
ployers' liiability  Act,  so  that  the  railroad  com- 
pany was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  449-474;  Dec.  Dig.  i 
190.*] 

Appeal  from  Circuit  Court,  McCieary 
County. 

Action  by  J<din  Wilson's  Administrator 
against  the  Cincinnati,  New  Orleans  &  Tex- 
as Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

Edward  Colston  and  John  Galvin,  both  of 
Cincinnati,  Ohio,  and  Tye  &  Siler,  of  WU- 
liamsbnrg,  for  appellant  Henry  C.  Gillis, 
J.  B.  Snyder,  and  B.  B.  Snyder,  all  of  WU- 
llamsburg,  for  appellee. 

HANNAH,  3.  John  Wilson  was  a  section 
hand  in  the  employment  of  the  Cincinnati, 
New  Orieans  A  Texas  Pacific  Railway  Com- 
pany at  Pine  Knot.  The  foreman  of  the 
aectloh  crew  of  which  he  was  a  member  was 
Oran  Ramsey.  On  April  25,  1911,  Ramsey 
and  Ills  crew  were  ordered  to  board  a  work 
train  whltfli  had  been  loaded  at  Oakdale, 
Tenn.,  with  ballast  material,  and  which  was 
proceeding  northward  to  a  point  near  to  and 
south  of  Flat  Rock,  Ky.,  at  which  place  the 
section  crew  was  to  assist  in  unloading  the 
material  for  ballasting  the  tracks. 

Nate  Snmner,  another  section  foreman 
wUb  his  crew,  and  Joe  SpradUn,  a  third  sec- 
tion foreman  with  his  crew,  were  also  aboard 
this  work  train  for  the  same  purpose ;  Ram- 
sey, however,  being  what  might  be  termed 
the  "senior"  or  superior  foreman  of  the 
force. 

After  arriving  at  the  place   where  the 


ballast  material  was  to  be  unloaded  and 
there  working  for  a  while,  it  became  neces- 
sary to  yield  the  right  of  way  to  a  regular 
train  coming  from  the  south.  The  work  train 
for  this  reason  proceeded  north  to  Flat 
Rock,  followed  by  the  regular  train  men- 
tioned. 

Flat  Rock  is  approached  from  the  south  by 
two  main  line  tracks,  one  known  as  the 
north  main,  over  which  trains  proceed  when 
running  north,  and  the  other  known  as  the 
south'  main,  over  which  trains  pass  when  pro- 
ceeding south.  At  Flat  Rock,  a  passing 
track  is  connected  to  the  south  main  by  a 
switch  at  both  ends  of  the  passing  track; 
the  south  main  being  between  this  passing 
track  and  the  north  main.  A  short  distance 
to  the  north  of  this  passing  track,  the  north 
main  and  south  main  tracks  merge  into  a 
single  track  leaving  Flat  Rock  to  the  north. 
This  work  train  came  into  Flat  Rock  over 
the  north  main,  and  then  backed  onto  the. 
south  main  in  order  to  permit  the  regular 
train  behind  it  to  pass;  but,  after  being 
transferred  to  the  south  main,  the  operator 
of  the  signal  tower  at  that  point  Informed 
the  conductor  that  an  extra  freight  train 
was  approaching  Flat  Rock  from  the  north, 
which,  witen  It  reached  Flat  Rock,  would,  of 
course,  proceed  south  over  the  south  main; 
and  for  that  reason  the  work  train  was  re- 
quired to  take  a  position  on  the  passing 
track.  The  work  train  was  then  placed  on 
this  passing  track.  The  regular  train  which 
had  followed  it  into  Flat  Bock  was  on  the 
north  main,  thus  leaving  the  south  main 
track,  between  the  passing  track  and  the 
north  main,  clear  for  the  passage  of  the  ex- 
tra freight  train  from  the  north.  A  few 
minutes  thereafter  this  extra  freight  came 
into  Flat  Rock. 

During  the  time  the  work  train  bad  been 
f^t  Flat  Rock,  the  section  men  had  remained 
on  the  train,  and  they  were  thereon  when 
the  extra  fright  train  approached.  Nate 
Sumner  and  a  part  of  his  crew  and  Gran 
Ramsey  and  part  of  his  crew  were  sitting 
on  a  car  of  the  ballast  material  Just  behind 
the  locomotive  of  the  work  train. 

Just  as  the  extra  freight  train  was  dis- 
covered to  be  approaching,  Nate  Sumner, 
laboring  under  the  mistaken  impression  that 
the  operator  in  the  Bignal  tower  had  neglect- 
ed to  close  the  switch  connecting  the  south 
main  with  the  passing  track,  after  letting 
the  work  train  in  on  the  passing  track,  and 
believing  that  the  extra  freight  train,  which 
was  approaching  at  a  speed  of  40  or  more 
miles  per  honr,  would  be  thrown  aix>n  the 
passing  track  and  crash  into  the  work  train, 
shouted  the  warning :  "Fall  att;  it  is  going 
to  hit  ns."  He  himself  Jumped  ofT  the  car 
and  ran  across  the  south  main  track.  Gran 
Ramsey,  the  senior  foreman,  followed  his 
example^  as  did  others  of  the  section  crews. 
John  Wilson  likewise  Jumped  ats  of  the  work 
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train,  but.  In  attempting  to  cross  the  south 
main,  was  struck  by  the  locomotlTe  of  the 
extra  freight  train  and  killed. 

This  action  was  Instituted  In  the  McGreary 
drcnlt  court  by  the  administrator  of  Wil- 
son's estate  under  the  federal  Employers' 
Liability  Act,  to  recover  damages  for  liis 
death.  There  was  a  verdict  and  judgment 
for  $6,000— $4,000  for  the  use  and  benefit  of 
his  widow  and  $2,000  for  the  use  and  bene- 
fit of  an  infant  cliild.  The  railway  company 
appeals. 

1.  The  facts  in  the  case  are  undisputed; 
(uid  the  appeal  really  presents  but  a  single 
question  of  law.  That  Nate  Sumner  was 
guilty  of  negligence  cannot  be  seriously  de- 
nied. The  only  question  is  whether  the  rail- 
way coaipany  is  answerable  for  his  negli- 
gence. Appellant  disclaims  such  responsi- 
bility. Insisting  that  the  act  of  Sumner  in 
shouting  to  the  men  on  the  cars  and  Jumping 
off  himself  was  one  not  performed  within  the 
coarse  of  his  employment 

Construing  the  federal  Employers'  Liabil- 
ity Act  literally,  it  imposes  liability  upon  the 
employer  for  the  negligent  acts  of  its  officers, 
agents,  or  employ^.  But  appellant  contends 
that  it  is  only  for  such  acts  as  are  performed 
by  its  ofilcers,  agents,  and  employ^  within 
the  course  of  their  employment  that  the  stat- 
ute imposes  liability;  and  this  involves  and 
requires  an  interpretation  of  the  act.  That 
the  avowed  and  principal  purpose  of  the  en- 
actment of  this  legislation  was  to  abolish  the 
fellow-servant  doctrine  in  certain  cases  has 
many  times  been  written  and  is  here  con- 
ceded. But,  In  the  absence  of  ruling  of  the 
federal  courts  to  the  contrary,  we  do  not  be- 
lieve that  it  may  fedrly  be  said  that  by  this 
act  Congress  undertook  to  abrogate  the  fun- 
damental principles  of  the  common  law  in 
respect  of  the  vicarious  responsibility  of  the 
master  for  the  negligent  acts  of  his  servants. 

[1]  Statutes  are  to  be  construed  with  ref- 
erence to  the  principles  of  the  common  law 
in  force  at  the  time  of  their  enactment,  and 
are  not  to  be  understood  as  affecting  any 
change  therein  beyond  that  which  is  express- 
ed, or  which  follows  by  necessary  Implica- 
tion therefrom.    36  Cyc.  1146. 

[2]  At  the  time  of  the  enactment  of  the 
statute  in  question.  It  was  the  well-estab- 
lished doctrine  of  the  common  law  that  the 
master  is  responsible  for  the  negligent  acts 
of  his  servants  while  acting  as  such  servants, 
if  committed  in  the  course  of  their  employ- 
ment, although  unauthorized  or  even  forbid- 
den by  the  master,  and  without  regard  to 
their  motives.  Shearman  &  Redfield  on  Neg- 
Ugence  (6tb  Ed.)  i  146;  26  Cyc.  1529;  27  L. 
R.  A.  161,  note;  FhUadelphia  &  R.  Co.  v. 
Derby,  14  How.  468,  14  L.  Ed.  602.  And  see 
the  following  Kentucky  cases;  Winnegar's 
Adm'r  V.  Cent  Pass.  R.,  85  Ky.  652,  4  S.  W. 
237,  9  Ky.  Law  Rep.  156;  Williams'  Adm'r  v. 
Sbuthem  Railway,  115  Ky.  320,  73  S;  W.  779i 
24  Ky.  Law  Rep.  2214;   SulUvan  v.  L.  &  N. 


R.  Co.,  116  Ky.  447,  74  S.  W.  171,  24  Ky.  Law 
Rep.  2344,  103  Am.  St.  Rep.  330;  L.  &  N. 
V.  Routt,  76  S.  W.  613,  25  Ky.  Law  Rep.  887; 
Patterson  v.  M.  &  B.  S.  R.  Co.,  78  S.  W.  870. 
25  E:y.  Law  Rep.  1760;  Mace  v.  A.  G.  &  I. 
Ry.,  118  Ky.  885,  82  S.  W.  612,  26  Ky.  Law 
Rep.  865;  South  Gov.  Ry.  v.  Cleveland,  100 
S.  W.  283,  30  Ky,  Law  Rep.  1072,  11  L.  R. 
A.  (N.  S.)  863;  Davis'  Adm'r  v.  Ohio  Valley 
Banking  &  Trust  Co.,  127  Ky.  800,  106  S.  W. 
843,  32  Ky.  Law  Rep.  627,  15  U  R.  A.  (N.  S.) 
402;  Robards  v.  Bannon  Sewer  Pipe  Co.,  130 
Ky.  380,  133  S.  W.  429,  18  L.  R.  A.  (N.  S.)  923, 
132  Am.  St  Rep.  394;  C,  N.  O.  &  T.  P.  v. 
Rue,  142  Ky.  699,  134  S.  W.  1144,  34  L.  R.  A. 
(N.  S.)  200;  Ches.  &  Ohio  By.  T.  Ford,  158 
Ky.  800,  166  S.  W.  605. 

It  is  true  that  this  phase  of  the  rule  of 
respondeat  superior  has,  generally  speaking, 
be«i  applied  only  when  the  servant's  neg- 
lect operated  upon  third  persons  (1  e.,  per- 
sons other  than  servants  of  the  common  mas- 
ter); but  this  has  resulted,  we  apprehend, 
because  the  fellow-servant  doctrine  is  really 
a  limitation  upon  the  rule  of  respondeat  su- 
perior. So  that,  in  those  cases  where  a  serv- 
ant of  the  common  master  was  Injured  by  an- 
other servant's  negligence,  it  was  Immaterial 
whether  the  negligent  act  was  committed  in 
the  course  of  the  servant's  employment,  be- 
cause under  the  fellow-servant  doctrine  the 
ma.ster  was  not  answerable  therefor. 

Our  attention  has  been  directed  to  but  one 
case  in  which  this  particular  phase  of  the 
rule  of  respondeat  superior  has  been  invoked 
and  applied.  In  an  action  by  a  servant  to  re- 
cover from  his  master,  for  injuries  caused 
by  the  neglect  of  another  servant  of  the  com- 
mon master.  Sullivan  v.  L.  A  N.  R.  Co.,  su- 
pra. In  that  case,  had  the  negligent  act  com- 
plained of  been  performed  within  the  course 
of  the  servant's  employment,  a  recovery  could 
have  been  bad,  although  the  negligent  serv- 
ant and  the  Injujed  servant  were  employed 
by  a  common  master,  for  the  reason  that  the 
negligent  servant  Was  a  "superior  servant," 
for  whose  negligence,  U  gross,  under  a  doc- 
trine peculiar  to  Kentucky,  the  master  would 
have  been  liable. 

However,  notwithstanding  the  dearth  of 
authority  upon  the  precise  point,  we  have 
had  no  hesitancy  in  reaching  the  conclusloa 
that  where  l^al  Uability  is  sought  to  be 
Imposed  upon  a  master  for  the  negligent  act 
of  his  servant,  the  act  must  have  been  per- 
formed within  the  course  of  the  servant's 
employment  whether  it  operated  upon  third 
persons  (1.  e.  strangers)  or  cansed  the  injury 
of  a  servant  of  the  common  master  under 
conditions  of  fact  or  law  fend^lng  the  fel- 
low-servant doctrine  Inapplicable  or  inopera- 
tive to  deny  recovery.  The  whole  doctrine 
of  the  vicarious  responsibility  of  the  master 
for  the  neglect  of  his  servants  Inevitably 
rests  upon  this- requirement  for,  unless  the 
.ne^igent  act-  be  one  performed  within  the 
course  of  the  servant's  employment,  it  is-no^ 
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fairly  impxitable  to  tbe  master  as  bis  own, 
and  the  maxim,  "Qui  fadt  per  allmn,  fadt 
per  se — He  who  acts  through  another,  acts 
himself — ^Is  not  applicable. 

[3]  These  were  fundamental  and  well-set- 
tled principles  of  common  law  at  the  time  of 
tbe  enactment  of  the  federal  Employers' 
Liability  Act;  and,  In  the  absence  of  specif- 
ic provisions  to  the  contrary,  that  act  should 
be  interpreted  so  as  to  embrace  these  princi- 
ples, and  should  not  be  construed  as  impos- 
ing liability  upon  the  master  for  the  neglect 
of  his  servants,  unless  their  negligent  acts 
were  performed  within  the  course  of  their 
employment. 

[4]  2.  It  being  settled,  then,  that  the  lia- 
bility Imposed  under  the  act  in  question  cov- 
ers only  such  negligent  acts  as  are  committed 
In  the  course  of  the  servant's  employment, 
the  question  Is  presented  whether  the  act  of 
Nate  Sumner  In  calling  to  tbe  men  on  tbe 
work  train  to  jump  off,  and  In  jumping  off 
himself  and  running  across  the- south  main, 
was  committed  within  the  course  of  his  em- 
ployment, was  it  really  tbe  act  of  a  servant 
as  a  servant;  or  did  be  step  aside  from  the 
course  of  bis  employment  to  pursue  and  ef- 
fect some  purpose  of  bis  owii?  Many  text- 
writers  and  many  courts  have  considered 
this  question  of  what  constitutes  "course  of 
employment."  None  have  attempted  to  lay 
down  any  bard  and  fast  rule  defining  it; 
nor  are  we  disposed  to  undertake  that  which 
others  have  declined.  It  has  been  said  that 
an  act  cannot  be  considered  as  within  tbe 
course  of  the  servant's  employment  merely 
because  the  servant  performed  it  with  intent 
to  benefit  or  further  the  interests  of  bis  mas- 
ter; but  this  is  not  universally  true,  al- 
though strong  evidence  thereof. 

In  this  case  Nate  Sumner  was  a  section 
foreman  there  in  charge  of  bis  crew.  True, 
Ramsey  was  tbe  senior  or  superior  foreman 
in  cbarge  of  tbe  work,  and  Wilson  was  one 
of  Ramsey's  men ;  but  Sumner  was  neverthe- 
less a  foreman,  and  section  hands  had  a 
right  to  believe  that  there  was  imposed  up- 
on bbn,  by  virtue  of  bis  position,  at  least 
a  secondary  responsibUity — ^a  greater  respon- 
sibility than  a  mere  section  band — ^for  their 
safety,  and  some  measure  of  duty  in  their 
behalf.  He  was  discharging  that  obligation 
when  be  shouted.  Had  he  been  acting  for 
Nate  Sumner  alone,  be  would  have  jumped 
and  ran,  but  remained  silent;  but.  In  bis 
mistaken  belief  as  to  the  position  of  peril 
In  which  the  section  bands  on  the  work  train 
were  placed,  he  undertook  to  do  that  which 
every  master  expects  those  servants  to  do 
whom  be  places  in  authority  over  other  serv- 
ants— that  is,  to  prevent  injury  to  all  persons, 
be  tbey  servants  of  the  master  or  strangers. 
His  act  was  such  an  act  as  a  personal  mas- 
ter there  present,  and  laboring  under  the 
same  mistaken  belief  as  Nate  Sumner,  would 
have  performed.    And,  because  of  that  qual- 


ity, his  act  was  fairly  imputable  to  the  mas' 
ter,  imposing  legal  liability,  therefor. 

3.  In  view  of  what  has  been  said,  it  will 
be  seen  that  the  trial  court  would  properly 
have  directed  a  verdict  for  the  plaintiff.  The 
mllng  of  the  trial  court  upon  the  defendant's 
motion  for  a  continuance  was  therefore  not 
prejudicial,  for  the  evidence  sought  to  be 
made  available  would  not  have  constituted 
a  defense.  Nor  are  the  criticisms  of  the  in- 
structions which  appellant  advances  matertal 
to  be  considered. 

The  judgment  is  affirmed. 


CRUTCHER  &  STARKS  et  al.  ▼.  STARKS 

et  al. 

STARKS  CO.  et  al.  v.  CRUTCHER  & 

STARKS  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Tbads-Mabks  and  Tsade-Names  (§  70*)— 
"UsFAiB  Competition"— Use  of  Naves. 

C.  &  S.,  as  a  partnership,  and  later  as  a 
corporatioD,  bad  been  in  business  in  a  city  for 
28  years  under  the  active  management  and  con- 
trol of  the  S.  brothers,  who  had  subsequently 
retired  from  the  corporation.  It  had  built  up 
a  business  having  a  value,  by  reason  of  its  repu- 
tation and  name,  far  in  excess  of  the  value  of 
its  stock  of  Koods.  Parties,  none  of  whom  were 
named  S.,  organized  the  S.  Company,  which 
engaged  in  the  same  business,  on  tbe  same 
street,  and  only  two  blocks  away.  Persons  bad 
been  deceived  and  confused  by  tbe  similarity  of 
names,  believing  that  C.  &  S.  had  moved  or 
opened  a  branch  store,  or  that  tbe  S.'s  had  open- 
ed a  business  of  their 'own.  Held  that,  assum- 
ing that  tbe  organizers  of  tbe  new  company  se- 
lected its  name  to  associate  it  in  the  public  mind 
with  the  8.  building,  in  which  its  business  was 
located,  the  use  of  such  name  was  nevertheless 
"unfair  competition,"  which  is  the  passing  off  or 
attempted  passing  off  apon  the  public  of  the 
goods  or  business  of  one  man  as  those  of  anoth- 
er, and  which  embraces  any  conduct  tending  to 
produce  this  effect,  regardless  of  tbe  means  em- 
ployed. 

[Ed.  Note.— For  other  cases,  see  Trade-Marlcs 
and  Trade-Names,  Cent  Dig.  |  81 ;  Dec.  Dig.  i 
70.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Unfair  Competition.] 

2.  Goon  Will  (i  7*)— Covenants  not  to  En- 
GAQE  IN  Business. 

J.  S.  and  I.  S.,  who  had  been  in  active  con- 
trol of  C.  &  8.,  a  corporation,  sold  their  stock, 
agreeing  not  to  engage  in  tbe  same  business,  and 
that  if  J.  S.  erected  a  building  on  land  owned  by 
him  he  would  give  C.  &  S.  a  preference  over 
others  in  leasing  space  therein,  the  agreement 
providing  that  the  sellers  should  not  be  prohib- 
ited from  renting  property  to  persons  in  the 
same  business.  J.  S.  did  erect  a  building  called 
the  S.  building,  and,  after  giving  C.  &  S.  a  fair 
opportunity  to  avail  itself  of  its  right  to  lease 
space  therein,  leased  a  part  of  the  building  to 
the  S.  Company,  organized  to  engage  in  the 
same  business  as  C.  &  S.  by  persons  none  of 
whom  were  named  S.  A  sister,  two  nephews, 
and  a  nephew  by  marriage  of  J.  S.  were  inter- 
ested in  the  S.  Company.  Held  that  though  tbo 
S.  Company  was  properly  enjoined  from  using 
the  name  S.  as  a  part  of  its  name,  the  court 
properly  refused  to  cancel  its  lease  of  space  in 
the  S.  building,  at  the  instance  of  C.  &  S. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  §8  6-9;   Dec.  Dig.  §  7.*] 
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3.  DieoassAi.  and  Nonsdtt  (I  75*)— Disiosa- 
AL  Without  PsKraDicB— Whkr  Pbopbb. 
Where,  in  a  suit  by  C.  &  8.  against  J.  S., 
the  S.  Company,  and  othera,  the  use  of  the  name 
S.  by  the  S.  Company  wai  enjoined  as  unfair 
competition,  without  determining  whether  J.  S. 
bad  broken  his  contract  with  C.  &  S.,  or  con- 
spired with  the  other  defendants  to  break  it, 
the  dismissal  of  tbe  action  as  against  him  was 
properly  made  wlthont  prejudice  to  an  action  at 
law. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  i  16&;  Dec.  Dig.  {  76.»1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Crutcher  &  Starks  and  others 
against  John  P.  Starks  and  others.  From  a 
judgment  for  plaintiffs  for  insui&cient  relief, 
they  appeal,  and  certain  defendants  bring 
tieparate  cross-appeals.    Affirmed. 

A.  C.  Van  Winkle,  Gibson  &  Crawford,  and 
T.  M.  Gilmore,  Jr.,  all  of  LoulsTille,  for  ap- 
pellant Starks  Co.  Jno.  Bryce  Baskln  and 
Humphrey,  Mlddleton  &  Humphrey,  all  of 
Louisville,  for  Crutcher  &  Starks.  Helm 
Bruce  and  Bruce  &  Bullitt,  all  of  LouiSTllIe, 
for  Starks  Realty  Co.  and  Jobn  P.  Starks. 

TURNER,  J.  In  1886,  D.  0.  Crutcher  and 
John  P.  Starks,  under  the  firm  name  of 
Crutcher  &  Starks,  began  business  as  retail 
clothing  merchants  at  the  northeast  corner 
of  Fourth  and  Jefferson  streets  in  Louisville, 
at  which  place  there  has  ever  since  been 
conducted  the  same  business  under  the  same 
style,  with  the  exception  of  about  one  year 
while  that  building  was  being  reconstructecf. 
Some  years  later  I.  F.  Starks,  a  brother  of 
John  P.  Starks,  became  Interested  in  the 
firm,  but  withdrew  from  it  in  about  1891 
for  a  period  of  about  two  years,  and  was 
again  admitted  as  a  member  thereof  in  1893. 

Crutcher  never,  in  fact,  lived  In  Louisville 
during  all  the  period  he  was  Interested  in 
this  firm,  and  the  active  management  there- 
of was  almost -wholly  In  the  hands  of  the 
Starks.  In  1895  Cmtcber  disposed  of  his 
interest  in  the  firm  to  the  Starks,  and  in  1901 
the  business  was  Incorporated  under  the  cor- 
porate name  of  Crutcher  &  Starks,  and  so 
continued  to  be  operated,  chiefly  under  the 
management  and  control  of  tbe  Starks,  un- 
til March  25,  1911. 

The  capital  stock  of  the  corporation  con- 
sisted of  2,000  shares  of  the  par  value  of 
$100  each,  of  which  shares,  on  March  25, 
1911,  John  P.  Starks  and  I.  F.  Starks  owned 
1,500,  and  O.  R.  Burton,  John  McGinn,  and 
M.  S.  Moise  the  remaining  600.  On  that  day 
tbe  parties  entered  Into  a  written  contract, 
under  the  terms  of  which  John  P.  and 
I.  F.  Starks  sold  their  1,500  shares  of  stock 
in  the  corporation  of  Crutcher  &  Starks  to 
Burton,  McGinn,  and  Molse  for  the  sum  of 
$350,000,  the  sale  to  become  operative  on  Au- 
gast  31,  1911.  On  that  day  the  sale  was  con- 
summated, as  contemplated  in  the  contract, 
and  the  two  Starks  ceased  to  be  interested  In 


tbe  corporatton  of  Crutcher  ft  Starks,  and 
tbe  other  three  gentlemen  became  the  sole 
owners  of  the  capital  stock  of  that  corpora- 
tion. 

In  tbe  contract  of  March  25,  1911,  among 
other  things,  it  was  provided: 

"The  parties  of  the  first  part  (tfa«  Starks) 
hereby  farther  agree  that  neither  of  them  will 
on  his  own  account  or  as  a  member  of  a  firm 
or  as  a  stockholder  in  a  corporation,  engage,  in 
the  city  of  Louisville,  in  a  similar  line  of  busi- 
ness, or  promote  or  enconrage  a  similar  busineaa, 
to  tiiat  now  conducted  by  Crutcher  ft  Starks, 
for  a  period  of  ten  years  from  the  date  that  said 
transfer  of  stock  and  leaseholds  shall  become  ef- 
fective, but  in  case  either  of  the  parties  of  the 
first  part  shall  become  the  owner  of  improved 
property  in  tbe  city  of  Louisville,  this  clause  of 
this  agreement  shall  not  be  construed  as  prohib- 
iting him  from  renting  his  said  property,  or 
space  therein,  to  a  third  party  who  may  b« 
engaged  in  such  business.  And  said  Juhn  P. 
Starks,  who  is  the  owner  of  certain  property  at 
Fourth  and  Walnut  streets,  in  said  city  binds 
himself  in  the  event  of  his  erecting,  or  in  the 
event  a  firm  or  corporation  in  which  he  may 
become   interested   erects   a    building,   on   said 

Eroperty,  that  if  the  parties  of  the  second  part 
erein  shall  desire  to  lease  or  rent  any  part  of 
said  building  for  the  purpose  of  conducting  the 
business  of  Crutcher  &  Starks,  preference  wiU 
be  given  to  them  at  the  same  price  at  which  it 
could  be  rented  to  others  in  a  similar  Une  of 
business." 

Theretifter,  as  seems  to  have  been  contem- 
plated In  the  contract,  John  P.  Starks  erect- 
ed on  a  lot  owned  by  him  on  the  northeast 
comer  of  Fourth  and  Walnut  streets  In 
Louisville,  Just  two  blocks  south  of  the  cor- 
ner so  long  occupied  by  Crutcher  ft  Starks, 
a  large  office  building,  the  ground  floor  of 
which  was  intended  for  the  occupancy  of  re- 
tall  stores.  This  building  was  called  the 
Starks  building.  About  the  time  of  tbe  com- 
pletion of  this  building  in  November,  1913, 
W.  H.  Rapier,  W.  Held  Embry,  and  John 
S.  Bodes  organized  a  corporation,  which  was 
first  styled  the  "Starks  Clothing  Company," 
but  the  title  was  afterwards  changed  to  the 
"Starks  Company."  Besides  the  incorpora- 
tors the  other  stockholders  therein  were 
Clifton  Rodes,  Mrs.  Bettie  F.  Rodes,  and 
T.  M.  OilmOre,  Jr. ;  Mrs.  Rodes  being  a  sis- 
ter of  John  P.  Starks,  and  the  other  two 
Rodes  his  nephews,  and  Embry  his  nephew 
by  marriage. 

The  Starks  Realty  Company  is  a  corpora- 
tion controlled  by  John  P.  Starks,  organized 
for  the  purpose  of  leasing  the  Starks  build- 
ing, and  that  corporation  entered  In  to  a 
lease  for  a  term  of  eight  years  with  tbe 
Starks  Company  for  a  part  of  the  ground 
fioor  of  the  Starks  building  at  Fourth  and 
Walnut  streets,  where,  in  March,  1914,  the 
Starks  Company  opened  up  a  retail  busi- 
ness of  the  same  kind  and  nature  as  that 
which  had  been  conducted  by  Crutcher  ft 
Starks,  two  blocks  away,  for  this  long  pe- 
riod. 

This  Is  an  equitable  action  by  Cmtcber  ft 
Starks  and  its  present  stockholders  against 
John   P.    Starks,    Starks   Realty   Company, 
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Starks  Company,  and  the  Incoiporators  of 
the  last-named  company,  wherein  an  injunc- 
tion is  aonght  against  Starks  Company  re- 
straining It  from  the  use  of  -  the  word 
"Starks"  In  its  corporate  name,  and  also 
seeking  a  cancellation  of  the  lease  from 
Starks  Realty  Company  to  Starks  Company. 

The  chancellor  below  perpetually  enjoined 
Starks  Company  and  its  incorporators  from 
the  nse  of  the  name  "Starks"  in  Its  corpo- 
rate name,  and  from  the  use  of  the  word 
"Starks"  in  any  way  connected  with  the 
business  they  were  conducting,  further  than 
to  show.  If  conducted  under  a  title  without 
"Starks"  In  it,  that  It  was  conducted  in  the 
Starks  building.  Be  further  declined  to 
grant  any  relief  as  against  John  P.  Starks 
and  the  Starks  Realty  Company,  and  dis- 
missed the  action  as  to  them  without  preju- 
dice to  an  action  at  law,  and  declined  to 
cancel  the  lease  between  Starks  Realty  Com- 
pany and  Starks  Company.  From  that  Judg- 
ment Starks  Company  appeals  because  it  is 
denied  the  right  of  the  use  of  the  word 
"Starks"  in  its  corporate  name;  Crutdier  & 
Starks  appeal  because  of  the  court's  refusal 
to  cancel  the  lease  between  Starks  Realty 
Company  and  Starks  Company;  and  John  P. 
Starks  and  Starks  Realty  Company  appeal 
because  the  Judgment  as  to  them  Is  not  dla- 
missed  absolutely,  instead  of  only  without 
prejudice  to  an  action  at  law. 

[1]  While  the  pleadings  clearly  made  the 
issue  as  to  whether  there  had  been  a  con- 
spiracy between  John  P.  Starks  and  Starks 
Company  and  its  incorporators  to  violate  the 
contract  with  Crutcber  &  Starks  (it  being 
alleged  that  each  of  the  defendants  were 
fully  aware  of  its  proTlslons),  yet  the  chan- 
cellor, in  bis  opinion,  granted  the  Injunc- 
tion against  Starks  Company  and  Its  in- 
corporators solely  upon  the  ground  that  they 
were  engaged  in  unfair  competition  by  the 
use  of  the  name  "Starks."  We  also  will  ig- 
nore the  contract  relations  between  the  par- 
ties, as  we  have  colncluded  that  the  injunc- 
tion was  properly  granted  upon  the  ground 
of  unfair  competition. 

The  evidence  shows  that  at  the  time  Starks 
Company  opened  its  business  under  that 
name,  Crutcher  &  Starks,  either  as  a  firm 
or  a  corporation  of  the  same  name,  had 
been  engaged  in  a  similar  business  in  the 
city  of  Louisville  for  about  28  years,  only 
two  blocks  from  the  place  where  Starks 
Company  proposed  to  operate  its  similar  bus- 
iness; that,  while  the  firm  or  corporation 
name  had  been  Crutcher  &  Starks,  the  Starks 
brothers  had  been  the  active  managers  and 
operators  of  the  business,  and  had,  by  their 
good  business  methods  and  foresight,  built 
up  the  business  until  it  was  highly  profitable, 
and  that  in  this  way  the  name  "Starks"  had 
been  for  that  long  time  associated  with  the 
business;  that  Crutcher  bad  never,  in  fact, 
lived  in  Louisville,  while  both  of  the  Starks 
had,  and,  as  stated,  during  all  that  time  had 
taken  the  active  management  and  control  of 


the  business,  and  in  this  way  the  name  of 
"Starks"  became  and  was  much  more  inti- 
mately connected  with  the  business  so  con- 
ducted than  the  name  of  "Crutcher."  With 
this  long  course  of  business  at  the  same 
place,  conducted  under  the  same  name,  built 
up  through  up-to-date  and  efficient  business 
methods,  the  business  had  a  value  by  rea- 
son of  its  reputation  and  name  far  in  ex- 
cess of  the  mere  value  of  the  stock  of  goods 
on  hand.  This  is  unmistakably  evidenced  by 
the  fact  that  Burton,  McGinn,  and  Moise 
paid  the  Starks  for  their  stock  in  the  com- 
pany $125,000  in  excess  of  the  value  of  the 
goods  on  hand.  L'nder  these  conditions  it 
cannot  be  doubted  that  where  another  par- 
ty, none  of  whom  are  named  "Starks,"  or- 
ganized a  company  called  "Starks  Company," 
and  opened  a  business,  two  blocks  away  on 
the  same  street,  of  the  same  character,  that 
It  la  unfair  competition,  or  an  unfair  ef- 
fort to  appropriate  and  get  the  benefit  of  the 
established  name  of  "Starks"  in  the  cloth- 
ing business  in  that  city. 

Unfair  competition  has  been  defined  by  this 
court  in  the  case  of  Newport  Sand  Bank  Co. 
V.  Monarch  Sand  Mining  Co.,  144  Ky.  7,  137 
S.  W.  784,  34  L.  R.  A.  (N.  S.)  1040,  as  follows: 

"Unfair  competition  may  be  defined  as  pass- 
ing off,  or  attemptine  to  pass  off,  upon  the  pub- 
lic the  goods  or  buMnesa  of  one  man  as  being 
tiie  goods  or  business  of  another.  Any  conduct 
tending  to  produce  this  effect  constitutes  un- 
fair competition  and  may  be  enjoined.  The 
means  employed  are  wholly  immaterial." 

The  evidence  in  this  case  shows  that  at 
least  in  several  Instances  the  use  of  the  name 
"Starks"  by  the  Starks  Company  in  its  ad- 
vertisements, and  in  its  name  as  printed  up- 
on its  place  of  business,  had  deceived  and 
confused  several  persons.  The  evidence  is 
that  some  of  them  thought  that  "Crutcher  & 
Starks"  had  moved  their  place  of  business, 
or  that  "Crutcher  &  Starks"  had  opened  up 
a  branch  store,  or  that  the  "Starks"  had  sev- 
ered their  connection  with  "Crutcher  & 
Starks"  and  had  opened  up  a  business  of 
their  own.  Under  the  express  rule  laid  down 
in  the  Sand  Bank  Case,  above  quoted,  it  is 
not  necessary  to  show  deceit  or  confusion,  or 
that  anybody  had  actually  been  misled;  it 
Is  sufficient  if  the  similarity  in  name  is  such 
as  that  it  will  likely  produce  that  result 

But  it  is  the  contention  of  Starks  Company 
and  its  incorporators  that  the  name  "Starks" 
in  their  corporate  name  was  used  for  the  rea- 
son that  Uiey  were  going  to  occupy  the 
"Starks  building,"  which  was  a  new  building 
at  a  prominent  location,  and  In  that  way  the 
location  of  the  new  concern  would  be  fixed 
In  the  public  mind  and  associated  with  this 
handsome  new  structure  If  it  be  assumed 
that  these  gentlemen  appropriated  the  name 
"Starks"  solely  with  this  view,  and  not  with 
the  purpose  of  gaining  unfair  advantage  by 
the  use  of  the  name  "Starks,"  and  conceding 
for  the  sake  of  the  argument  that  their  in- 
tentions were  above  suspicion  la  this  regard. 
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still  can  It  be  contended  that  merely  because 
they  were  in  good  faith,  that  they  might 
with  Impunity  appropriate  the  name  "Starks" 
in  the  establishment  of  a  new  business  when 
that  same  name  had  been  associated  for  a 
long  term  of  years  with  a  similar  business 
located  near  by?  Would  not  it  be  unfair 
competition,-  and  have  the  same  effect  upon 
"Crutcher  &  Starks"  and  the  public,  whatever 
their  motives  may  have  been? 

[2]  The  chancellor  very  properly  held,  as 
we  think,  that  the  cancellation  of  the  lease 
by  the  Starks  Realty  Company  to  the  Starks 
Company  would  be  inequitable,  and  work 
an  unnecessary  hardship  upon  these  young 
men  starting  in  business.  They  were  within 
their  lawful  rights  in  going  into  the  business 
at  the  place  they  did,  and  the  corporation 
bad  a  right  to  lease  the  property  it  did;  the 
only  thing  they  did  wrong  was  to  attempt  to 
appropriate  the  name  "Starks." 

The  correspondence  between  John  P.  Starks 
and  Crutcher  &  Starks  is  convincing  that 
John  P.  Starks  gave  to  that  corporation  every 
fair  opportunity  to  avail  itself  of  Its  right, 
under  its  contract,  to  lease  space  in  the  pro- 
posed new  Starks  building. 

[3]  The  chancellor  based  his  injunction 
against  Starks  Company  wholly  upon  the 
fact  that  the  use  of  the  name  "Starks"  con- 
stituted unfair  competition,  and  did  not  pass 
upon  the  question  whether  or  not  John  P. 
Starks  had  violated  bis  contract  with  Crutch- 
er &  Starks,  or  whether  there  had  been  a  con- 
spiracy between  him  and  the  other  defend- 
ants to  violate"  the  contract,  and,  for  that  rea- 
son, he  properly  dismissed  the  action  as  to 
John  P.  Starks  and  Starks  Realty  Company 
without  prejudice  to  an  action  at  law. 

The  Judgment  of  the  chancellor  did  sub- 
stantial justice  between  the  parties,  and  is 
In  all  respects  affirmed. 


STANDARD  OIL  CO.  ▼.  MARLOW.t 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Appeal  and   Error    (§   1195*)— Decisiow 
OF  Appellate  Court  as  Law  of  Case. 

Instructions  not  criticized  on  appeal  are 
tacitly  approved,  and  become  the  law  of  the 
case,  and  should  be  given  on  another  trial. 

[Ed.  Note. — For  other  casen.  see  Appeal  and 
Krror.  Cent.  Dig.  §g  4661-4665;  Dec.  Dig.  f 
1195.*] 

2.  Master  and  Sebvant  (fi  293*)— Injuries 
TO  Servant— Actions— Instructions. 

Admissions  of  a  company's  servant  having 
been  admitted,  which  were  competent  against 
him  and  not  against  the  company,  his  codefend- 
ant,  it  was  error  to  give  an  instruction  requir- 
ing a  finding  against  both  defendants,  if  the 
jury  believed  he  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig,  U  114&-1156,  1158-11«0; 
Dec.  Dig.  S  293.*] 

3.  Master  and  Servant  (i  268*)— Evidence 
OF  Employment. 

Evidence  that,  shortly  before  the  accident 
to  plaintiff,  defendant's  manager  attempted  to 


employ  another,  is  inadmissible  to  show  plain- 
tiCrs  employment. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  910 ;   Dec.  Dig.  |  268.'] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  Joe  El.  Marlow,  suing  by  bis 
next  friend,  agaibst  the  Standard  Oil  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendant  named  appeals.  Re- 
versed. 

O.  H.  Waddle  &  Son,  of  Somerset,  for  ap- 
pellant Robert  Harding,  of  Danville,  D.  E. 
McQueary,  of  Pi'ne  Knot,  and  .Elmmet  Pur- 
year,  of  Danville,  for  appellee. 

CLAT,  C.  [1,  21  Joe  E.  Marlow,  an  Infant, 
suing  by  his  next  friend,  brought  this  action 
against  the  Standard  Oil  Company  and  itf: 
manager,  William  Uhl,  to  recover  damages 
for  personal  injuries.  On  the  first  trial  of 
the  case  he  recovered  a  verdict  and  judgment 
against  the  Standard  Oil  Company  for  .$3,.'500, 
and  against  William  Uhl  for  $500.  On  ap- 
peal to  this  court,  the  judgment  was  re- 
versed for  errors  in  the  instructions.  Stand- 
ard Oil  Co.  V.  Marlow,  150  Ky.  647,  150  S.  W. 
832.  On  the  return  of  the  case  another  trial 
was  had,  which  resulted  In  a  verdict  and 
Judgment  against  the  Standard  Oil  Company 
for  $5,000  and  against  Its  codefendant, 
William  Uhl,  for  $1,000.  The  Standard  Oil 
Company  appeals. 

On  the  second  trial  several  witnesses  testl- 
fled  to  certain  admissions  of  Uhl,  made  a  day 
or  two  after  the  accident,  which  tended  to 
show  negligence  on  his  part  As  these  admis- 
sions were  not  a  part  of  the  res  gestffi,  the 
trial  court  admonished  the  Jury  that  they 
could  not  be  considered  tn  determining  the 
liability  of  the  Standard  Oil  Company. 
Counsel  for  the  Standard  Oil  Company  of- 
fered Instructions  as  follows: 

"A.  In  determining  the  question  as  to  wheth- 
er defendant  Uhl  told  Coz  and  Marlow,  when 
they  quit  painting  barrels,  to  wash  their  hands 
and  clothes  in  gasoline,  and  bum  the  gasoline, 
if  dirty,  in  the  street,  as  referred  to  in  instruc- 
tion No.  1,  you  will  not  consider  any  evidence 
introduced  tqr  plaintiff  tending  to  show  that  in 
conversations  by  Uhl  with  other  parties  during 
the  night  after  the  accident,  said  Uhl  either  ad- 
mitted or  said  he  had  so  told  snid  Cox  and  Mar- 
low; and  unless  you  believe  from  the  evidence, 
independent  of  such  alleged  admission  or  con- 
versation, that  Uhl  did  so  tell  or  instruct  Coz 
and  Marlow,  you  will  find  for  defendant  Stand- 
ard Oil  Company. 

"B.  If  you  shall  And  for  plaintiff  at  all,  you 
may  find  against  or  in  favor  of  either  of  the  de- 
fendants ;  and  if  you  shall  find  against  both  of 
the  defendants,  you  may  say  in  your  verdict 
bow  mncli  of  your  finding  shall  be  paid  by  each 
of  the  defendants." 

It  is  insisted  that  the  court  erred  in  refus- 
ing to  give  one  or  the  other  of  the  offered  In- 
structions, or  an  instruction  similar  In  ef- 
fect. In  support  of  this  proposition  counsel 
relies  on  the  cane  of  O.,  N.  O.  &  T.  P.  Ry.  Co. 
v.  Cook's  AdiB'r,  118  Ky.  161,  67  S.  W.  383. 
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23  Ky.  Law  Rep.  2410,  where  an  action  for 
damages  was  brought  against  the  railroad 
and  Its  engineer.  It  appears  that  some  time 
after  the  accident  the  engineer  made  certain 
admissions,  which  the  court  held  were  com- 
petent against  blm,  but  were  not  competent 
against  the  company,  as  they  were  not  part 
of  the  res  gestte.  At  the  time  the  evidence 
was  received  the  court  admonished  the  Jury 
that  the  evidence  was  not  competent  against 
the  company,  but  was  competent  only  against 
the  engineer.  The  only  instruction  given  by 
the  court  required  the  Jury,  if  they  -believed 
that  the  engineer  was  negligent,  to  find 
against  both  him  and  the  company.  The 
court  held  that  the  admonition  of  the  court 
that  the  evidence  complained  of  was  not 
competent  against  the  company  was  rendered 
of  no  effect  by  the  instruction  given,  which 
required  a  finding  against  both  defendants  if 
they  believed  the  engineer  was  guilty  of  neg- 
ligence.   The  court  said: 

"The  effect  of  the  instruction  was,  therefore, 
to  deny  the  company  all  benefit  from  the  ex- 
clusion of  this  evidence  as  to  it,  and  place  it  in 
the  same  position  it  would  have  occupied  if 
that  ruling  had  not  l>een  made." 

On  the  first  trial  of  the  case  the  court  gave 
to  the  Jury  six  Instructions  wUch  were  of- 
fered by  the  plaintiff,  and  one  instruction 
which  was  offered  by  the  defendant  Instruc- 
tion No.  1  authorized  a  finding  against  de- 
fendant Standard  Oil  Company  If  they  be- 
lieved that  Uhl  or  Cox,  a  painter  employed 
by  Uhl,  was  negligent  Instruction  No.  2 
authorized  a  finding  against  both  defendants 
if  they  believed  that  Uhl  was  negligent  In- 
struction No.  3  prescribed  the  measure  of 
damages.  Instruction  No.  4  defined  gross 
negligence.  Instruction  No.  5  defined  ordi- 
nary care.  Instruction  No.  6  covered  the 
-question  of  contributory  negligence.  In- 
struction D,  which  was  the  seventh  instruc- 
tlota,  was  as  follows: 

"If  yon  shall  find  for  plaintiff  at  ail,  yon  may 
find  against  or  in  favor  of  either  of  the  defend- 
ants; and  if  you  shall  find  against  both  of  the 
defendants,  yon  may  any  in  your  verdict  how 
much  of  yonr  finding  shall  be  paid  by  each  of 
the  defendants." 

In  the  opinion  on  the  first  appeal  the 
court  did  not  set  forth  all  the  instructions 
given,  but  set  forth  instructions  1,  2,  and  3. 
Instruction  No.  1  was  held  erroneous,  be- 
cause neither  Uhl  nor  the  company  was  re- 
sponsible for  the  action  of  Coz,  who  was  not 
their  agent.  Instruction  Na  2  was  modified 
In  certain  respects  and  directed  to  be  given 
on  another  trial.  It  was  further  held  that 
no  Instruction  on  gross  negligence  should  be 
given.  The  court  also  said  that  a  certain 
instruction  offered  by  defendant  should  have 
been  given.  The  court  did  not  criticize  in- 
struction D,  or  direct  that  it  should  not  be 
given.  The  court  did  not  say  that  on  another 
trial  the  trial  court  should  have  Instructed 
the  Jury  as  follows,  and  then  set  out  the 
instructions  to  be  given.  It  did  not  In  terms 
«r  by  ImplicatioBi  say  that  the  Ipstructiohs 


considered  by  the  court  were  all  the  instruc- 
tions that  should  be  given  ota  the  next  trial. 
It  Is  well  settled  that,  where  the  Instructions 
given  on  a  trial  are  before  this  court  and 
not  criticized,  they  are  tadtly  approved,  and 
become  the  law  of  the  case.  Cox's  Adm'r  v. 
Louisville  &  A.  R.  Co.,  137  Ky.  388,  125  S. 
W.  1056. 

As  instruction  D,  authorizing  a  finding 
against  ^ther  of  the  defendants  or  botli,  was 
not  criticized  on  the  former  appeal,  but  was 
tacitly  approved,  it  became  a  part  of  the 
law  of  the  case,  and  should  have  been  given, 
either  in  that  form  or  in  a  form  that  would 
not  have  materially  changed  the  effect  there- 
of. If  it  Were  not  the  rule  that  an  instruc- 
tion not  criticized,  but  tacitly  approved  on  a 
former  appeal,  should  be  given,  then  the  trial 
court  in  this  Instance  would  not  have  been 
Justified  In  giving  instructions  defining  ordi- 
nary care  and  contributory  negligence,  given 
on  the  first  trial.  As  the  court  on  the  first 
appeal  considered  only  certain  Instructions, 
and  did  not  say  that  they  were  all  the  in- 
structions to  be  given  on  the  next  trial,  the 
trial  court  was  not  precluded  by  the  former 
opinion  from  giving  instruction  A  offered  by 
the  defendant,  or  one  similar  In  effect  In- 
struction D  was  asked  on  the  first  trial  by 
the  defendants,  and  was  given  on  their  mo- 
tion. They  •  appealed.  There  was  no  com- 
plaint on  that  appeal  of  the  instructions 
which  had  been  given  on  their  motion,  and 
the  attention  of  the  court  was  not  directed  to 
them.  When  this  court  indicated  errors  in 
certain  Instructions  which  were  there  com- 
plained of,  the  lower  court  was  not  preclud- 
ed from  giving  on  the  return  of  the  case  a 
proper  instruction  on  another  subject,  which 
had  been  covered  by  an  instruction  given  on 
the  other  trial  and  not  criticized  in  the  opin- 
ion. That  the  action  was  prejudicial  there 
can  be  no  doubt,  for  the  admonition  of  the 
court  that  Uhl's  admissions  were  not  compe- 
tent against  the  Standard  Oil  Company  was 
rendered  of  no  effect  by  the  instruction  of 
the  court  which  required  a  finding  against 
both  defendants  if  the  Jury  believed  that 
Uhl  was  negligent  A  reversal  of  the  case, 
therefore,  cannot  be  avoided,  unless  the  well- 
established  rule  laid  down  in  C,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Coolt's  Adm'r,  supra,  be  disre- 
garded. 

[1]  The  trial  court  should  not  have  per- 
mitted plaintiff  to  prove  that  Uhl,  a  short 
time  before  the  accident  to  plaintiff,  attempt- 
ed to  hire  a  boy  by  the  name  of  Hughes  to 
assist  Cox  in  painting  the  barrels.  This 
evidence  Introduced  an  issue  entirely  foreign 
to  the  case.  The  effort  to  employ  Hughes 
has  no  bearing  on  the  employment  of  Mar- 
low,  or  defendant's  knowledge  that  he  was 
engaged  in  assisting  Cox.  The  fact  that  an 
effort  was  made  to  employ  <«ie  boy  does  not 
tend  to  show  that  Uhl  employed  plaintiff, 
or  Icnew  that  he  was  engaged  in  assisting 
Cbx. 
.  In  view  of  th«  foregoing,  we  deem  it  vor 
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necessary  to  detormlne  whether  or  not  the 
verdict  is  excessive. 

In  view  of  the  fact  that  Instruction  A,  of- 
fered by  the  defendant  on  the  last  trial,  more 
clearly  presents  defendant's  case  with  re- 
spect to  the  admissions  of  Uhl,  the  court 
will  give  that  instruction,  instead  of  Instruc- 
tion B.  It  win  also  give  the  same  instruc- 
tions given  on  the  second  trial. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 

NUNN,  J.,  dissents. 


LOUISVILLE  RT.  CO.  t.  DOTT. 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

Cabbiebb  (§  284*)— Oabbiaox  or  Passenoxbs 

— Cabe  luqciBED. 

A  carrier  mast  exercise  the  highest  degree 
of  care  to  protect  passengers  from  assault  by 
fellow  passengers  or  strangers,  but  is  not-  an 
insurer  of  the  absolute  safety  of  passengers  or 
of  their  entire  immunity  from  misconduct  of 
fellow  passengers  or  strangers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1126,  1127-1136,  1173,  1222; 
Dec.  Dig.  i  284.*] 

2.  Cabbiebs  a  284*)— Cabbiaok  or  Pasben- 

OEBB— CaBB    RBQTTIBBD. 

A  street  car  stopped  to  allow  passengers 
to  alight  and  board  it.  A  difficulty  had  arisen 
between  rowdies  and  intending  passengers.  The 
difficulty  continued  as  the  passengers  and  some 
of  the  rowdies  Iraarded  the  car.  The  conductor 
and  motorman  attempted  to  expel  the  rowdies, 
but  before  that  was  done,  one  of  the  passengers 
was  injured  by  a  missile  thrown  into  the  car. 
None  of  the  servants  of  the  company  were  re- 
sponsible for  the  difficulty,  and  wiUiout  their 
knowledge  or  consent  the  difficulty  was  trans- 
ferred to  the  car.  Held,  that  the  company  was 
not  liable  for  the  injuries  inflicted  on  the  pas- 
senger, for  the  company  only  assumed  the  bur- 
den of  protecting  him  as  a  passenger,  and  the 
conductor,  failing  to  signal  the  car  to  move 
until  the  rowdies  were  expelled,  did  not  violate 
any   duty  in   tbe   handling  of  his  car. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  M  1126,  1127-1185,  1178,  1222; 
Dec.  Dig.  {  284.*] 

3.  Carriebb  (I  280*)— Gabbiaqb  ov  Passer- 

OERS— CaBX    KEQUIBBD. 

The  duty  of  a  street  car  conductor  to  move 
his  car  is  unaffected  by  requests  of  passengers 
to  move  the  car,  and  any  advice  or  suggestion 
from  passengers  as  to  what  tbe  conductor  should 
or  should  not  do  cannot  affect  the  liability  of 
the  company  for  injuries  to  a  passenger  struck 
by  a  missile  thrown  into  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  If  1086-1092,  1098-1108,  1106,  1106, 
1109,  1117 ;  Dec.  Dig.  f  280.*] 

4.  Cabmebs  (i  280*>— Cabbiaob  or  Passbn- 

OER8— CABB  REQUIBBD. 

Where  a  street  car  passenger's  peril  Is 
seen  or  notice  thereof  is  given,  car  men  must 
avert  it  if  possible,  and  any  suggestions  from 
passengers  as  to  what  tbe  conductor  shall  or 
shall  not  do  merely  carries  knowledge  to  the 
conductor  of  the  danger. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  1085-1092,  1098-1103,  1105,  1100, 
1109,  1117;  Dec.  Dig.  i  280.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 


Action  by  Albert  Dott  against  the  Louls- 
TlUe  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Frank  P.  Straus  and  Howard  B.  Lee,  both 
of  Louisville,  for  appellant.  Popham,  Trusty 
&  Roose,  of  Louisville,  for  appellee. 

NUNN,  J.  The  appellee  had  just  become  a 
passenger  on  one  of  appellant's  street  cars  in 
the  city  of  Louisville,  when  some  one  outside, 
unknown  to  him,  threw  a  brick  or  piece  of  lee 
Into  the  car  that  struck  him  in  the  face, 
breaking  his  Jawbone,  and  causing  very  pain- 
ful and  permanent  Injuries.  He  sued  to  re- 
cover $10,000  general  damages,  and  $1,329, 
special  damages  for  loss  of  time  and  expense 
of  surgical  treatment  He  recovered  a  ver- 
dict for  $5,200,  and  the  Street  Railway  Com- 
pany appeals.  As.  we  view  the  case,  the  only 
question  is  whether  there  was  any  evidence 
of  negligence  on  the  part  of  the  appellant 
which  was  the  proximate  cause  of  the  injury. 

About  10  o'clock  one  night  in  January, 
1912,  the  appellee,  Dott,  whom  we  shall  refer 
to  as  the  plaintiff,  was  standing  at  tbe  comer 
of  Preston  and  Chestnut  streets,  waiting  for 
a  car.  Mr.  Bobbins,  Mr.  Baldes,  and  Mr. 
Ochsenhirt,  a  mall  carrier,  were  also  waiting 
at  that  corner  for  the  same  purpose.  While 
so  waiting,  three  rowdies  passed,  and  one 
Jostled  against  the  mall  carrier.  When  he 
warned  them  to  be  careful,  they  came  back 
and  got  Into  a  fight  with  him.  Of  the  pro- 
spective passengers,  the  mall  carrier  was  the 
only  one  involved  in  the  difficulty,  and  he 
seems  to  have  been  getting  the  best  of  it 
About  the  time  the  car  came  the  rowdies  took 
flight,  but  before  the  passengers  could  get 
aboard,  the  rowdies  with  five  recruits  renew- 
ed the  attack.  The  plaintiff  liad  boarded  the 
car,  paid  Ids  fare,  and  was  standing  on  the 
rear  platform,  while  the  letter  carrier  and 
others  named  were  getting  aboard.  A  rowdy 
on  the  step  at  each  side  of  the  car  was  try- 
ing to  enter,  and  it  seems  that  others  on  tbe 
outside  were  throwing  missiles  aboard.  It 
was  during-  tbe  progress  of  this  fight  that 
some  one  on  tbe  outside  threw  something 
through  tbe  rear  of  tbe  car  and  bit  the  plain- 
tiff, as  above  stated.  For  cause  of  action,  it 
la  contended  that  the  motorman  and  conduc- 
tor detained  the  car  an  unreasonable  length 
of  time,  whereas,  if  they  had  broken  away 
from  tbe  fight,  the  plaintiff  might  not  have 
been  Injured.  After  averring  that  he  hailed 
and  boarded  tbe  car,  pcUd  bis  fare,  and  be- 
came a  passenger,  the  petition  states: 

'That  at  said  time  and  place,  an  altercadon 
and  a  general  fight  and  disturbance  was  in  prog- 
ress at  said  intersection  between  a  number  of 
drunken,  rowdy,  and  boisterous  persons,  who 
were  creating  violent  demonstrations,  hurlinc 
missiles  in  various  directions,  and  creating  dan- 
ger to  plaintiff  and  other  passengers  upon  said 
car  and  to  persons  generally.  He  states  that 
said  conditions,  facta,  and  dangers  were  well 
known  to  and  were  observed  by  the  defendant 
and  its  agents  in  charge  of  said  car  at  said  time. 


*Vor  othw  casM  ■••  saiiM  topic  and  saotlon  NVMBIR  la  Dec.  Dig.  *  Am.  Dig.  K«y-No.  S«rlw  ft  Rsp'r  ladexw 
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and  that  the  paasengeni  of  defendant  on  said 
car  at  said  time  requested  and  implored  the 
agents  of  defendant  in  charge  of  said  car  at  said 
time  to  proceed  with  said  car  and  to  move  said 
car  from  said  danger  and  said  scene,  and  that 
said  agents  could  have  so  moved  said  car  from 
said  scene  and  from  said  danger,  and  have  pre- 
vented any  injury  to  plaintiff  by  so  doing.  He 
states  that  the  defendant  and  its  agents  in 
charge  of  said  car,  with  gross  negligence  and 
carelessness,  caused  and  permitted  said  car  to 
stand  at  said  scene  and  in  said  zone  of  dan- 
ger for  an  unreasonable  length  of  time,  and 
negligently  and  -wrongfully  failed  and  refused  to 
start  or  move  said  car  with  reasonable  prompt- 
ness and  regard  for  the  safety  of  plainti.f  and 
other  passengers,  and  with  further  gross  negli- 
gence and  carelessness  allowed  and  permitted 
certain  persons  engaged  in  said  fight  and  alter- 
cation whose  names  are  anknown  to  plaintiff, 
to  throw  and  burl  particles  of  bricks  and  other 
missiles  onto,  in,  and  against  said  car  and 
against  this  plaintiff  and  his  person,  thereby 
fracturing  the  right  side  of  his  jaw.  •  •  • 
Plaintiff  states  that  by  the  exercise  of  proper 
care  upon  the  part  of  defendant  and  its  agents 
in  charge  of  said  car  at  said  time,  said  attack 
upon  bim  could  have  been  prevented  and  his 
injury  and  damage  could  have  been  prevented." 

As  to  the  fighting  on  the  arrival  of  the  car, 
we  reduce  plaintiff's  evidence  to  narrative 
form: 

Three  young  men  came  along  Preston  street 
going  north,  and  tbey  ran  into— bumped  into — 
Mr.  Ochsenbirt  (the  letter  carrier),  though  tbey 
bad  plenty  of  room.  Tbey  got  into  an  argu- 
ment, and  the  fight  bMan.  "1  never  had  any- 
thing to  do  with  the  fight  at  all.  They  were 
still  fighting  when  the  car  came,  and  1  got  on 
the  car  as  quick  as  I  could ;  stayed  in  the  rear, 
because  i>eople  were  coming  in  and  out  at  the 
time— it  was  sorter  crowded.  Q.  How  long  did 
the  conductor  allow  that  car  to  stand  there/  A. 
Well,  I  suppose  somewhere  around  three  or 
four  minutes;  it  looked  a  mighty  long  time. 
Q.  Did  anybody  say  anything  to  him  during 
that  time?  A,  Who?  Q.  The  conductor?  A, 
Yes^sir;  I  told  him  to  ring  off  several  times. 
Q.  Why?  A.  I  knew  there  was  a  whole  lot  of 
trouble;  tbey  were  throwing  bricks  and  ice 
and  everything  else." 

As  to  when  be  was  struck  by  the  missile 
plaintiff  testified  as  follows: 

"Q.  Mr.  Dott,  bad  any  bricks  bit  that  car  or 
anything  before  yon  were  hit?  A.  Well,  there 
was  a  lot  of  racket  going  on  there.  Q.  Well — 
A.  I  think  so.  Q.  Did  that  make  much  or  little 
noise?  A.  Well,  it  was  quite  an  excitement 
there.  Q.  Did  that  make  a  noise  that  the  con- 
ductor did  or  could  hear?  A.  Certainly  he 
eonld  hear  it;  everybody  in  the  car  heard  it. 
Q.  After  the  car  wan  first  hit,  did  the  conductor 
then  move  on,  or  still  standing  there?  A.  Still 
standing  there." 

On  cross-examination  the  plaintiff  testified 
as  follows: 

"Q.  After  the  people  on  the  car  had  gotten 
off,  then  you  were  the  first  one  on  the  street 
to  get  on?  A.  As  soon  as  I  could  get  on,  as 
soon  as  it  stopped.  Q.  After  you  got  on  did  yon 
say  right  away  to  the  conductor,  'Pull  away  from 
here'?  A.  No,  sir.  Q.  Was  the  fighting  going 
on  when  you  stepped  on?  A,  They  had  to 
wait  ontil  somebody  else  got  on ;  that  man  in 
the  fight  got  on.  Q.  The  letter  carrier?  A. 
iTes,  sir.  Q.  And  still  another  man  got  on? 
A.  Then  these  fellows  came  up  closer;  I  said, 
'Son  had  better  pull  the  bell.'  Q.  After  the 
carrier  got  on,  wasn't  there  a  third  man  got  on  ? 
A.  I  don't  remember.  Q.  Was'nt  there  a  man 
got  his  hand  cut  standing  there  on  the  corner? 
A.  I  don't  know ;  after  I  was  hit  I  didn't  know 


anything.  Q.  Before  yon  got  hit?  A.  I  could 
not  say.  Q.  After  the  letter  carrier  got  on  the 
car,  these  other  men  rushed  on  there  after  him? 
A.  I  suppose  so;  after  I  turned  my  back  I 
don't  know  what  happened.  Q.  When  you  got 
on  the  car  you  tamed  your  back  to  the  fight? 
A.  No,  sir;  it  was  turned  in  getting  on.  Q. 
Did  you  see  one  of  those  three  rowdies,  as  you 
call  them,  or  two  of  them,  get  on  that  car,  and 
one  of  them  had  a  knife?  A.  One  got  on— I 
don't  know  which  one — there  was  one  of  them 
got  on.  Q.  What?  A.  I  think  one  got  on  the 
car.  Q.  Did  you  see  a  man  hop  on  that  car  im- 
mediately behind  the  letter  carrier,  with  a 
knife  in  his  hand?  A.  No,  sir.  Q.  Did  yon 
see  any  one  get  cut  there  on  that  rear  platform? 
A.  No,  sir;  he  must  have  been  cut  the  same 
time  I  was  hit,  I  didn't  notice  that.  Q.  Did 
the  motorman  come  back  there,  that  you  saw? 
A.  I  don't  know;  he  must  have  come  after  I 
was  hit" 

As  to  the  hurling  of  missiles  at  the  car, 
plaintiff  also  testified  as  follows: 

"Q.  Now,  I  will  ask  you  If  it  wasn't  one  of 
the  men  that  the  conductor  put  oS  tliat  car; 
after  he  got  oS  be  then  threw  the  rock  at  the 
letter  carrier?  A.  I  didn't  see  that  Q.  How 
many  rocks  were  thrown  there  Uiat  you  saw? 
A.  How  many  rocks?  Q.  Tes,  at  the  street 
car?  A.  I  didn't  see  any— just  there  was  a  lot 
of  commotion  there.  Q.  A  great  deal  of  excite- 
ment around  there?  A.  Yes,  sir.  Q.  All  the 
people  on  the.  rear  platform  were  disturbed  and 
excited?  A.  I  suppose  the  whole  car  of  people 
were  disturbed.  Q.  Did  you  say  anything  to 
the  conductor  there  on  that  occasion?  A.  Told 
him  to  ring  off  several  times." 

Plaintiff  Introduced  R.  O.  Bassler,  who  was 
a  passenger  on  the  front  end  of  the  car,  and 
testifies  as  follows: 

"Well,  the  conductor  rang  twice  to  go  ahead, 
and  gave  three  bells  again,  three  bells  In  rapid 
succession  (stop  signal).  I  opened  the  foldmg 
doors,  thought  somebody  had  got  throwed  off 
the  car;  passing  on  bade  some  one  said  some- 
thing about  a  fight,  and  when  I  got  about  a 
foot  of  the  back  door  somebody  hit  me  with  a 
brick ;  who  it  was  I  don't  know,  and  that  made 
me  mad.  Q.  Did  that  come  through  the  car?' 
A.  Yes,  sir;  it  was  a  brick  or  a  piece  of  ice, 
I  stood  by  the  money  box,  and  there  was- a  fel- 
low coming  on  the  car  witb  a  knife  in  his  hand ; 
he  said  something  to  me,  he  passed  some  re- 
mark, and  I  kicked  him  off  the  car,  and  another 
fellow  was  coming  on  In  the  back  end,  and 
Will  Ochsenbirt  kicked  him  off,  and  they  start- 
ed throwing  again,  and  like  here  is  the  money 
box,  Dott  was  standing  over  here,  like  anybody 
would  pay  their  fare  and  step  aside;  he  got 
hurt,  and  be  went  down  to  his  knees,  and  I 
said,  'You  stopped  something;'  he  didn  t  say  a 
word.  Q.  Did  he  seem  like  he  would  be  knock- 
ed out  or  not?  A.  Yon  can  imagine— yes,  sir; 
one  of  those  fellows  started  to  the  front  end 
of  the  car,  and  I  went  through,  and  Lucas,  the 
motorman,  and  myself  got  off.  One  fellow  hal- 
looed, 'Don't  bit  those  fellows.'  I  know  that 
they  made  several  passes  at  us;  Lucas  didn't 
make  any  pass — I  made  one.  Lucas  said, 
'Let's  get  away  before  they  do  any  more  dam- 
age.' We  got  on  the  front  end  of  the  car,  and 
I^CBS  struck  his  bell  twice  to  go  on,  and  the 
conductor  didn't  give  a  signal  to  go,  and  then 
he  gave  a  signal,  I  don't  know  how  much  time 
elapsed,  maybe  five  or  ten  seconds  elapsed,  and 
we  pulled  away  from  there  and  got  to  Preston 
and  Breckenridge,  and  we  took  Baldes  off.  Q. 
Do  yon  know  bow  many  minutes  the  car  stood 
there  while  the  fight  was  going  on?  A.  About 
three  minutes." 

Plaintiff  Introduced  B.  C.  Robbins,  who 
also  boarded  the  car  at  Preston  and  Chestnut 
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streets,  and  testifled  as  follows  In  regard  to 
the  fight: 

"O.  What  was  the  first  you  saw  about  any 
trouole?  A.  The  first  I  saw  was  the  conductor 
rang  the  motorman  down  and  gave  him  three 
bells,  and  I  supposed  that  meant  trouble  some 
way,  so  I  go  back  into  the  car  to  see  what  was 
going  on,  and  then  when  I  saw  what  was  going 
on  I  came  back  out  on  the  front  end.  Q.  What 
was  going  on  back  there  when  you  went  back? 
A.  Tliere  was  a  bunch  oJ  fellows  fighting.  Q. 
How  were  they  fighting?  A.  Throwing  bricks 
and  cutting  one  another.  Q.  How  close  were 
they  standing  to  the  street  car?  A.  They  were 
right  upon  the  street  car.  Q.  Can  you  point 
out  about  how  many  feet  it  was,  if  you  know? 
A.  No,  I  never  i>aid  that  much  attention.  Q. 
Was  it  more  or  less  than  15  feet?  A.  Right 
up  on  the  street  car.  Q.  Do  you  mean  to  say 
they  were  on  the  street  car?  A.  No,  sir.  Q. 
Can  yon  tell  the  jury  about  how  many  feet 
they  were  away  from  the  street  car?  A.  I 
could  not  exactly  say.  but  as  I  say,  they  were 
right  up  against  it.  Q.  Were  they  close  enough 
for  their  missiles  and  bricks  and  things  to  hit 
the  car  when  they  threw  them?  A.  Certainly, 
could  not  hardly  miss  it.  Q.  How  many  min- 
utes did  the  conductor  let  the  car  stand  there? 
A.  I  would  judge,  for  this  boy  to  go  back  in  the 
car  as  he  did  and  come  back  on  the  front  end 
and  the  motorman  to  get  oS  and  go  back,  I 
would  judge  about  three  minutes." 

Samuel  Goldsmith,  plalntilTs  witness,  who 
was  also  a  passenger  on  the  car,  testified  as 
follows: 

"Q.  Did  you  notice  any  trouble  going  on  on 
the  street?  A.  I  never  noticed  any  on  the 
street,  but  on  the  car.  Q.  What  was  the  first 
that  attracted  your  attention?  A.  Well,  one 
fellow  he  jumped  up  and  hit  another  man  and 
another  one  got  bit  with  a  rock  or  lump  of  ice — 
I  could  not  tell  what  it  was.  Q.  In  the  car? 
A.  In  the  car.  Q.  After  you  stopped  there, 
could  you  tell  the  jury  as  best  you  remember, 
how  many  minutes,  if  you  know,  the  conductor 
left  the  car  standing  there?  A.  I  said  to  the 
conductor  myself,  'Ring  that  bell  off,'  but  he 
looked  like  he  was  kind  of  amazed,  and  mean- 
time the  motorman  thought  the  conductor  was 
in  trouble,  and  he  came  back  on  the  rear  end 
before  I  realized  what  had  happened.  Q.  Could 
you  slate  how  many  minutes  the  street  car 
stayed  there?  A.  I  know  at  least  it  was  over  a 
minute,  it  was  uncalled  for.  Q.  Did  you  see 
Mr.  Dott  get  bit?  A.  I  saw  him,  and  the  same 
time  I  never  seen  it." 

He  farther  testifies  as  to  the  occurrence 
while  the  car  was  standing: 

"Q.  Daring  the  minute  or  two  the  car  stayed 
there,  as  you  have  mentioned,  was  there  any- 
thing to  keep  the  conductor  from  seeing  these 
men  fighting  and  going  on?  A.  No,  sir;  he  was 
on  the  rear  end  of  the  car,  it  was  right  there 
in  front  of  him.  Q.  Why  was  it  you  had  to  tell 
the  conductor  to  ring  off  and  go  ahead?  A.  It 
looked  like  this  fellow  became  excited  and  didn't 
know  what  to  do ;  I  mentioned  it  myself,  'Ring 
your  bell  off.'  Q.  Did  he  still  stay  there?  A. 
He  did,  for  the  motorman  to  get  iMck  to  the 
front  before  he  could  go.  The  motorman 
thought  the  conductor  was  in  trouble  and  came 
around  the  rear  end;  meantime  he  goes  back 
on  the  other  end  before  he  rang  off,  after  I  men- 
tioned it  to  him.  Q.  How  long  did  the  car 
stand  there,  which' made  the  motormen  think  he 
was  in  trouble?  A.  Fully  a  minute  after  all 
this  thing  had  happened.  Q.  Before  Dott  was 
hit?  A.  Tea,  sir.  Q.  Did  you  hear  anybody 
else  trying  to  get  the  conductor  to  ring  off  and 
go  on?  A.  Not  after  I  seen  this  one  young 
fellow  was  cut  and  Dott  was  hit;  I  became 
kind  of  excited  myself." 


J.  A.  Baldes,  who  also  boarded  tbe  car  with 
the  plaintiff,  testified  for  blm  as  follows: 

"Q.  When  the  car  came  np,  what  about  the 
fight,  what  was  the  stage  of  it?  A.  They  had 
run — Mr.  Ochsenhirt  had  run  them — we  thought 
everything  was  over  and  started  to  get  on  the 
car,  and  I  don't  know  who  got  on  first,  I  was 
one  of  the  last  ones  to  get  on ;  we  got  on,  and 
the  first  I  knew,  I  don't  know  whether  it  was  a 
lump  of  ice  or  brick  went  through  the  window 
on  the  back  platform.  Several  of  them  came ; 
I  don't  know  bow  many:  one  of  them  hit  Mr. 
Dott  in  the  mouth.  Q.  How  many  bricks  and 
cakes  of  ice  and  things  were  thrown  before  he 
was  fait?  A.  When  they  came  back  I  judge- 
there  was  about  eight  fellows.  Q.  I  wasn't 
asking  about  the  men ;  how  many  bricks  and 
cakes  of  ice  were  thrown  around  the  car  before 
Mr.  Dott  was  hit?  A.  I  could  not  tell  ,vou,  he 
got  hit  by  some  of  the  first  thrown,  I  judge." 

As  to  when  the  plaintiff  was  struck  and  In- 
jured he  testified  as  follows: 

"Q.  Do  you  know  how  long  it  was  after  Kis- 
sler  was  hit  before  Dott  was  hit?  A.  I  could 
not  tell  you  that,  the  car  went  out  the  street, 
and  everything  was  in  commotion." 

William  N.  Ochsenhirt,  who  seems  to  have 
been  the  principal  figure  In  the  fight,  testified 
for  plaintiff  as  follows: 

"Q.  What  was  the  first  of  any  trouble  that 
happened  Mr.  Ochsenhirt?  A.  Why,  Mr.  Dott 
and  Jack  Baldes  and  another  boy,  I  can't  think 
of  his  name,  in  fact  I  don't  know  who  he  was. 
was  standing  in  the  crowd  with  myself,  all 
standing  there,  when  these  three  young  men,  I 
don't  know  who  they  were,  never  seen  them  be- 
fore, I  don't  know  whether  I  could  recognize 
any  of  them  now,  they  came  along,  and  we 
were  talking  and  waiting  for  the  car;  it  was 
an  awful  cold  night ;  they  came  along  and 
bumped  into  us  and  nearly  walked  all  over 
us.  I  said,  'Why,'  I  said,  'be  a  little  careful 
where  yon  are  going,'  and  with  that  they  en  me 
back  and  one  of  them  struck  at  me.  At  that 
I  struck  back,  but  I  am  sure  I  didn't  hit  him, 
and  with  that  the  three  started  to  throwing 
ice,  and  one  picked  np  a  board  and  threw  at 
me.  I  raised  up  my  arm  and  warded  off  th« 
blow.  I  picked  up  the  board  and  threw  it  back, 
and  the  three  started  to  run.  The  car  came 
about  that  time  and  all  three  of  us  got  on  the 
car,  and  before  Mr.  Dott  said  to  them,  he  said, 
'Here,  why  don't  yon  go  ahead,  don't  start  any 
fight,'  like  that.  The  car  came,  and  we  got  on ; 
as  we  got  on  they  started  to  throwing  asain; 
he  was  on  the  back  of  the  car,  the  one  kicking 
at  me,  I  kicked  back  and  think  he  wmt  nfT  the 
car.  Q.  How  many  minutes  did  the  conductor 
hold  the  car  while  the  fight  was  going  on?  A. 
Between  three  and  five  minutes.  Q.  And  waa 
everybody  on  the  car?  A.  Yes,  sir;  the  car 
waa  crowded.  Q.  Any  reason  for  htm  holding 
it?  A.  No,  there  was  no  reason  for  him  hold- 
ing it,  he  could  have  rang  off  and  went  ahead : 
perhaps  Mr.  Dott  wouldn't  have  been  hit" 

As  to  when  the  plaintiff  waa  hit,  Ochsen- 
hirt testified  as  follows: 

"Q.  When  was  it  Mr.  Dott  got  hit,  right  after 
he  got  on?  A.  He  was  on  the  car  possibly  two 
or  three  minutes.  Q.  Were  you  all  fighting 
there  on  the  rear  platform  two  or  three  min- 
utes? A.  Possibly  two  minutes — yes,  sir;  they 
were  kicking  me,  and  I  kicked  back.  Q.  Was 
there  a  man  there  with  a  knife?  A.  Came  in 
the  side  hy  the  conductor  with  a  knife  opm, 
and  one  came  after  me,  and  this  man  came  after 
Mr.  Kissler  with  the  knife  and  he  kicked  at 
him." 

Defendant's  witness,  B.  P.  Ferguson,  tbe- 
condnotor  on  the  car,  gave  the-  foUowii^;  de- 
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scription  as  to  what  took  place  when  the  car 
stopped: 

"A.  When  we  rolled  up  to  Chestnut  street 
there  was  some  passengers  there  to  Ret  on,  and 
if  they  were  fighting  I  never  saw  nothing ;  then 
they  got  on  the  car ;  three  or  four  boarded  the 
car:  there  was  three  other  fellows  that  started 
to  jump  on  the  car,  they  were  fighting,  and  I 
got  these  fellows  off  the  car  that  was  trying 
to  fight  these  other  fellows,  and  we  went  on.  Q. 
"Was  anything  thrown  at  the  car  while  they 
•were  fighting  on  the  platform?  A.  Yes,  sir; 
one  of  the  fellows  right  back  of  the  car,  be 
picked  up  a  big  chunk  of  ice  and  throwed  it 
and  hit  a  passenger  on  the  back  end  of  the  car. 
Q.  Any  other  missiles  besides  the  lump  of  ice 
thrown?  A.  No,  sir.  Q.  I  will  ask  you,  when 
70U  came  up  there,  if  the  fighting  was  going 
on,  and  anything  thrown  at  the  car?  A.  Noth- 
ing thrown  at  the  car  at  all.  Q.  What  did  yon 
do  when  the  fight  started  on  the  platform?  A. 
Tried  to  «t  them  to  quit  and  get  these  fellows 
off.  Q.  Did  any  one  have  a  weapon  in  his 
hand?  A.  Yes,  a  fellow  had  a  knife  in  his 
hand.  Q.  Did  you  know  which  ones  wanted  to 
become  passengers  and  which  ones  were  just 
setting  on  to  attack  them?  A.  No,  sir;  when 
they  went  to  get  on  the  car  I  did  not.  Q.  How 
long  did  your  car  stand  there?  A.  Not  more 
than,  I  would  say,  a  minute  or  a  minute  and  a 
half,  something  like  that." 

On  cross-examination  Ferguson  testified 
as  follows: 

"Q.  You  gave  an  emergency  stop  after  he 
had  already  started  once?  A.  No,  sir.  Q. 
What  kind  was  it?  A.  Gave  him  one  bell.  Q. 
To  stop  again?  A.  Yes.  sir.  Q.  And  he  did 
stop?  A.  Stopped.  Q.  And  you  stood  there  a 
rouple  of  minutes  these  men  were  fighting.  A. 
Yes,  sir.  Q.  Why  did  you  stand  your  car  for 
two  minutes  with  this  fighting  going  on?  A. 
Pulled  off  with  them  on  the  car,  and  they  were 
fighting." 

The  motorman  on  the  car,  John  C.  Lncas, 
gave  the  following  description  of  what  he 
saw: 

"Q.  Just  go  ahead  and  tell  what  took  place. 
A.  When  I  was  approaching  Chestnut,  after  I 
crossed  Gray  and  saw  this  little  commoticm,  I 
never  thought  anything  about  it.  I  saw  these 
fellows  go  down  that  way,  and  some  women 
passengers  standing  on  the  south  aide.  I  went 
over  and  stopped  and  got  the  go  ahead  signal — 
a  bell— but  the  same  time  I  got  a  signal  to 
stop,  and  somebody  said  there  wns  fighting  on 
the  back  end  and  opened  the  front  vestibule 
door  and  went  back  and  as  I  got  to  the  back 
some  fellow  swung  off  the  car  and  struck  at 
me  and  just  knocked  bis  lick  off,  and  somebody 
el.xe  on  the  street  said,  'Don't  hit  that  man.'  He 
said  why  did  I  butt  in,  and  used  an  oatb,  and  I 
said  it  didn't  make  any  difference.  I  said  to 
the  conductor,  'Let's  get  away  as  quick  as  we 
can ;  and  I  bopped  on  the  car  and  went  on. 
•  •  •  Q.  About  how  long,  altogether,  were 
you  standing  there?  A.  I  suppose  not  more 
than  two  minutes,  at  the  most." 

[1,  2]  The  Instructions  of  the  court  submit- 
ted the  case  in  the  following  manner: 

"If  you  believe  from  the  evidence  that  when 
the  car  in  question,  at  the  time  mentioned, 
stopped  at  the  soutb  side  of  Chestnut  street 
for  the  purpose  of  permitting  passengers  to 
alight  from  said  car  and  persons  to  board  same, 
a  fight  occurred  on  the  rear  end  of  said  car,  be- 
ing brongbt  about  by  parties  coming  from  the 
street  renewing  an  attack  on  certain  passengers 
on  the  rear  end  of  said  car,  and  that  said  par- 
ties so  boarding  said  car  for  the  purpose  of 
attack  were  thrown  or  kicked  off  of  the  car, 
and  that  whon  all  the  passengers  who  were  des- 
tined to  said  point,  and  the  parties  desir.ing  to 


board  same  to  become  passengers,  had  done  so, 
the  parties  on  the  street  continued  or  renewed 
the  attack  by  throwing  missiles  against  or  in 
said  car  or  at  parties  thereon,  and  that  there- 
upon the  passengers  on  said  car  requested  the 
conductor  to  ring  off  the  car  and  allow  it  to 
pass  on  out  of  danger,  and  that  the  conductor 
and  motorman  in  charge  of  said  car  knew  of 
the  conditions  existing  at  the  time,  as  above 
stated,  and  that  the  passengers  were  in  danger 
of  injury  by  reason  thereof,  and  had  a  reason- 
able time  in  which  to  move  said  car  out  of  dan- 
ger from  said  missiles,  and  failed  to  do  so,  but 
permitted  said  car  to  stand  in  its  then  position 
aa  unreasonable  length  of  time,  and  that  by 
reason  thereof  the  plaintiff,  Dott,  was  struck 
and  injured  as  complained  of  in  his  petition, 
then  the  law  is  for  the  plaintiff,  and  the  jury 
should  so  find." 

Certainly  this  Instruction  was  erroneous, 
because  there  was  no  evidence  that  while  the 
car  was  stopped  there  was  either  a  cessa- 
tion of  the  difficulty  or  renewal  of  the  at- 
tack. All  the  evidence  makes  it  clear  that 
the  fight  was  continuous,  and  If  there  was 
any  difference  in  the  Intensity  of  it.  It  was 
at  its  highest  when  plaintiff  was  hit.  The 
passengers,  of  course,  were  all  excited.  The 
onslaught  was  sudden,  and  all  were  fearful 
for  their  safety.  Some  suggested,  and  others 
demanded  that  the  conductor  ring  off,  that  is, 
give  the  motorman  orders .  to  start  the  car, 
and  because  he  did  not  obey  argument  Is  made 
that  the  company  is  liable.  While  the  carrier 
must  exercise  the  highest  degree  of  care  for 
the  protection  of  passengers  from  assault 
by  fellow  passengers,  even  strangers.  It  does 
not  follow  that  it  owes  obedience  to  them. 
All  the  evidence  does  show  that  when  the 
car  was  rid  of  the  Intruders,  the  conductor 
signaled  the  motorman  to  move  on,  and  the 
motorman  did  not  delay  In  obeying  the  sig- 
nal. When  the  car  stopped,  the  passengers 
began  to  get  aboard,  and  the  others  followed 
80  closely  that  It  was  impossible  for  the 
conductor  to  tell  one  from  the  other.  When 
It  became  apparent  that  their  purpose  was 
not  lawful,  the  conductor,  with  the  help  of 
some  passengers  and  the  motorman,  who  ran 
back  to  assist,  did  their  best  to  expel  them, 
but  before  this  was  accomplished  the  plain- 
tiff had  been  injured.  There  Is  no  proof  that 
plaintiff  would  not  have  been  injured  If  the 
car  had  started.  The  mere  starting  of  the 
car  would  not  have  prevented  the  rufflaus 
throwing  missiles,  and  had  the  conductor 
started  It  any  time  earlier  than  he  did,  he 
would  have  violated  other  duties  that  he 
owed.  With  possible  passengers  hanging  on 
the  platform  attempting  to  get  aboard — even 
trespassers,  It  was  the  duty  of  the  conductor 
to  either  get  them  safely  aboard,  if  passen- 
gers, or  eacpel  them,  if  trespassers,  before 
starting  the  car.  If  it  owed  plaintiff  the 
duty  of  starting  the  car.  It  owed  the  on-coni- 
Ing  passengers  the  duty  of  holding  the  car 
until  they  could  safely  get  aboard.  There 
were  those  on  the  car  steps  who  it  developed 
did  not  intend  to  become  passengers ;  In  fact 
they  were  trespassers.  They  would  have 
been  imperiled  by  starting  the  car,  and,' the 
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condactor  knowing  this,  he  owed  them  the 
duty  of  not  starting  the  car  or  doing  any- 
thing to  Increase  their  peril.  Neither  appel- 
lant nor  Its  servants  were  in  any  wise  re- 
sponsible for  the  difficulty.  It  arose  before 
the  car  reached  there.  It  did  not  originate 
on  their  property,  nor  were  the  participants 
subject  to  their  control.  Without  their 
knowledge  or  consent  the  difficulty  and  the 
participants  were  transferred  to  the  car. 
The  carrier  undertakes  to  transport  a  pas- 
senger to  his  destination — not  to  carry  him 
away  from  his  pursuers.  In  other  words, 
its  business  is  the  cariTlng  of  passengers, 
not  fugitives. 

It  is  conceded  that  the  case  of  Kinney  v. 
I.  &  N.  E.  B.  Co.,  99  Ky.  61,  34  S.  W.  1068, 
17  Ky.  Law  Rep.  1405,  gives  a  clear  state- 
ment of  the  protection  the  carrier  owes  to 
passengers: 

"Carriers  are  not  held  to  be  the  insurers  of 
the  absolute  safety  of  their  passengers  or  of 
their  entire  immunity  from  the  misconduct  of 
fellow  passengers  or  of  gtrangeis;  but  there  is 
an  implied  obligation,  growing  out  of  the  con- 
tract l)etween  the  carrier  and  the  passenger 
that  the  former  shall  afford  to  the  latter  reason- 
able protection  and  immunity  from  the  insults, 
violence,  and  wanton  Interference  of  intmders, 
fellow  passengers,  and  the  carrier  and  his  serv- 
ants. Winnegar's  Adm'r  v.  Central  Passenger 
Hy.  Co.,  85  Ky.  653  [4  S.  W.  237,  9  Ky.  Law 
Rep.  156];  Sherley,  etc,  v.  Billings,  8  Bush, 
147  [8  Am.  Rep.  451].  Out  of  this  obligation, 
and  the  doctrine  that  carriers  of  passengers  are 
required  to  use  the  utmost  care  in  the  manage- 
ment of  their  trains  in  order  to  prevent  or  avoid 
injury  to  their  passengers,  arises  the  rule  that 
makes  it  the  duty  of  carriers  to  exercise  the 
highest  practicable  degree  of  care  and  diligence 
in  protecting  and  guarding  their  passengers  from 
violence  and  assaults,  from  whatever  source, 
which  may  be  reasonably  anticipated  or  nata3> 
ally  expected  to  occur  under  the  circumstances 
of  the  case  and  the  condition  of  the  parties: 
and,  if  this  duty  is  neglected  or,  without  good 
cause,  omitted  by  the  carrier  or  his  servant,  the 
carrier  will  l>e  held  responsible  for  any  injury 
to  a  passenger  resulting  from  such  neglect  or 
omission,  and  which,  but  for  same,  might  have 
reasonably  l>een  foreseen  and  prevented.  These 
principles,  it  seems,  are  recognized  and  enforced 
by  an  almost  unbroken  line  of  decisions  in  this 
country." 

Bat  all  the  cases  to  which  our  attention 
has  been  called  where  a  passenger  has  been 
allowed  to  recover  for  Injury  indicted  upon 
him  by  a  fellow  passenger,  trespasser,  or  in- 
truder arise  from  circumstances  or  alterca- 
tions originating  on  the  car  or  property  of 
the  carrier;  that  is,  In  places  where  the 
carrier  or  its  servants  have  sach  control  over 
the  parties  as  to  make  the  failure  to  exer- 
cise such  control  a  matter  of  negligence.  Ap- 
pellant says  that  plaintiff  could  have  avoid- 
ed the  injury  by  running  away  from  the 
rowdies  before  the  car  came.  But  he  had  a 
right  to  wait  for  the  car,  and  he  bad  a  right 
to  become  a  passenger.  However,  when  he  be- 
came a  passenger,  appellant  only  assumed  the 
burden  of  protecting  him  as  a  passenger.  If 
in  becoming  a  passenger  he  carried  a  dlffl- 
cnlty  with  him,  he  cannot  harden  appellant 


with  that  unless  appelant  knew  ot  it  and 
accepted  him  as  a  passenger  notwithstand- 
ing. The  conductor  was  confrouted  with  un- 
certain, if  not  conflicting,  duties.  He  stopped 
his  car  unwittingly  in  the  middle  of  a  diffi- 
culty going  on  in  the  street,  and  the  place 
of  difficulty  was  almost  Immediately  trans- 
ferred to  his  car.  During  the  course  of  it, 
and  after  plaintiff  boarded  the  car,  he  was 
struck  by  a  missile  which  it  seems  was  hurl- 
ed from  some  one  without  What  could  the 
conductor  have  done  In  the  exercise  of  ordi- 
nary or  the  highest  degree  of  care  to  pre- 
vent the  injury?  He  might  have  moved  hia 
car  out  of  the  danger  zone,  but  by  moving 
the  car  he  might  have  injured  passengers 
or  trespassers  whom  he  saw  on  the  rear 
steps.  Was  It  not  a  safer  plan  to  hold  his 
car  ontil  the  trespassers  were  expelled?  It 
certainly  cannot  be  maintained  that  he  was 
guilty  of  any  wrong,  or  violated  any  duty 
which  he  owed  to  on-coming  passengers  In 
so  handling  his  car;  and,  unless  he  was  so 
guilty,  they  have  no  right  of  recovery,  al- 
though Injured  daring  the  time. 

[3]  In  this  case  it  is  immaterial  that  pas- 
sengers requested  the  conductor  to  move  his 
car.  His  duty  was  not  In  any  wise  altered 
or  changed  by  those  requests.  If  there  waa 
negligence  In  falling  to  move  the  car,  it  ex- 
isted independently  of  any  requests,  nor  did 
the  requests  enhance  the  degree  of  it  No  one 
contends  that  the  conductor  or  motorman  had 
knowledge  of  the  difficulty  before  the  car 
reached  the  point,  and  after  that  time  there 
is  no  pretense  that  any  one  remained  in  ig- 
norance of  it  Consequently  advice  or  sug- 
gestion from  passengers  as  to  what  the  con- 
ductor ^onld  or  should  not  do  ooold  not 
afCect  the  llablUty. 

[4]  Advice,  requests,  or  suggestions  to  those 
upon  whom  a  duty  is  Imposed  merely  go  to 
carry  knowledge  of  the  danger.  In  cases 
where  one's  peril  is  seen  or  notice  Is  given 
of  it,  of  course  It  becomes  the  duty  of  those 
in  charge  to  avert  it  If  possible. 

No  such  case  is  here  presented.  Believing 
there  was  bo  evidence  of  negligence  on  the 
part  of  appellant,  a  peremptory  instruction 
should  have  been  given,  and  the  case  is  re- 
versed for  that  reason. 


HOWARD  &  CALLAHAN  v.  ILLINOIS 
CENT.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.   COHMSBCE    ({§    8,    16*)   —   IHTEBSTATB    GOM- 

HKRCE— Regulation. 

Where  a  contract  of  carriage  waa  made  in 
Illinois  for  shipment  of  animals  to  a  point  in 
Kentucky,  it  waa  an  interstate  contract,  gov- 
erned exclusively  by  federal  laws  and  regula- 
tions, notwithstanding  they  might  conffict  with 
the  state  Constitution  and  laws. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  ||  2,  5 ;    Dec.  Dig.  ||  8,  16.»] 
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2.  CaBRIKBS    a   218*)— INTEBSTATB    COMUEBCK 

— ^Reoitlations— Claims— Pbesehtamon. 
A   provision  of  an  interstate  stock  trana- 

Sortation  contract  that  no  claim  for  loss  or 
amage  should  be  valid  against  th«  carrier  un- 
less it  should  be  made  in  writing,  verified  by 
affidavit,  and  delivered  to  specified  agents  of  the 
carrier  within  ten  days  from  the  time  the  stock 
was  removed  from  the  cars  was  valid  and  en- 
forceable. 

[E!d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  8|  674-696,  927,  92S,  933-949;  Dec. 
Dig.  S  218.*] 

3.  GABBIESa  (I  218*)— INTEKSTATE  GoirMKBCB— 

Stock  Contbact— Filing  Claims— Waiver. 
A  provision  of  an  interstate  stock  trans- 
portation contract  that  claims  shall  be  filed 
within  ten  days  and  shall  be  in  writing,  verified 
by  affidavit,  and  delivered  to  certain  agents  of 
the  carrier  is  for  the  carrier's  benefit  and  can 
be  waived. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  674-696,  927,  928,  9S3-9i9;  Dec 
Dig.  f  218.*1 

4.  Gabbikbs  (I  218*)  —  Tbakbpobtatioit  of 
Stock— Intebstate  Commebcb— Claims  ron 
Damages— SwoBN  Noiiob— Waives. 

Where  a  carrier's  agent  at  the  place  of  des- 
tination of  certain  stock  was  notified  that  the 
shipper  would  not  receive  them  because  of  their 
damaged  condition,  and  thereupon  told  the  ship- 
per to  take  the  stock  and  do  the  beat  he  could 
with  them,  and  that  he  would  be  treated  right 
about  it,  and  the  agent  was  present  when  the 
stock  was  unloaded,  actually  saw  their  condi- 
tion, knew  the  cause  to  which  it  was  attributed, 
paid  a  veterinary  to  attend  the  stock,  and  wrote 
on  the  bill  of  lading  a  notation  that  the  stock 
was  received  in  a  damaged  condition  under  pro- 
test, with  the  cause  of  the  damage^  such  con- 
duct constituted  a  waiver  of  a  provision  in  the 
transportation  contract  requiring  the  shipper 
to  give  verified  notice  of  loss  or  damage  to  speci- 
fied representatives  of  the  carrier  within  ten 
days  after  removal  of  the  animals  from  the  cars. 
[Ed.  Note. — For  other  cases,  'see  Carriers, 
Cent.  Dig.  §1 674-696,  927,  928,  933-949 ;  Dec. 
Dig.  f  218.*1 

5.  Garbiebs  (I  218*)— Iktebstatb  Cokmsrob 
—  Trawbpobtation  Contract  —  Claims  — 
Waives. 

Where  an  interstate  stock  transportation 
contract  provided  that  claims  for  damages  must 
be  verified  and  filed  with  specified  agents  of  the 
carrier  within  ten  days  after  removal  of  the 
stock  from  the  cars,  and  that  no  employ^  of 
the  carrier  was  authorized  to  change  or  waive 
the  provisions  of  the  contract,  the  provision 
for  notice  could  be  waived  by  any  person  men- 
tioned in  the  clause  as  having  authority  to  re- 
ceive the  sworn  claim  for  damages,  who  had 
knowledge  of  the  condition  of  the  stock  or  cause 
to  which  it  was  attributed,  and  that  the  owner 
asserted  a  claim  for  damages,  which  waiver 
might  be  effected  by  such  acts  or  conduct  as 
might  reasonably  be  calculated  to  induce  the 
shipper  to  believe  that  written  notice  would  not 
be  required,  provided  the  acts  or  conduct  occur- 
red within  the  time  in  which  the  written  notice 
must  have  been  given. 

[£d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |!  674-696,  927,  928,  933-949;  Dec. 
Dig.  i  21&*] 

Appeal  from  Circnit  Contt,  Fnlton  County. 

Action  by  Howard  &  Callahan  against  the 
Illinois  Central  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed,  with  directions. 


Herschel  T.  Smith,  of  Fnlton,  for  appel- 
lants. Trabue,  Doolan  &  Cox,  of  LoalsvlUe, 
R.  V.  Fletcher,  of  Chicago,  111.,  Garr  &  Carr, 
of  Fnlton,  and  Thomas  &  Webb,  of  Mayfleld, 
for  appellee. 

CARROLL,  J.  The  appellants,  Howard  & 
Callahan,  shipped  from  Goultervllle,  IlL,  to 
Fulton,  Ey.,  a  car  load  of  mules.  Tbese 
mtdes,  In  course  of  shipment,  and  at  Mounds, 
III.,  were  left  standing  In  open  pens  in  a 
cold  rain  for  several  hours,  and  by  reason  of 
the  exposure  a  number  of  them  were  serious- 
ly injured  and  damaged.  To  recover  com- 
pensation for  the  loss  sustained  by  the  In- 
juries to  the  stock  so  occurring,  they  brought 
this  suit 

For  answer  to  the  petition,  the  railroad 
company,  after  denying  negligence  In  the 
carriage  of  the  stock,  set  up:  That  It  was  en- 
gaged as  a  common  carrier  In  commerce  be- 
tween the  states  of  Kentucky  an^  Illinois 
and  other  states,  and  that  the  stock  was  de- 
livered to  It  for  transportation  and  accepted 
by  it  in  interstate  commerce.  That  the  par- 
ties at  the  point  of  shipment  in  the  state  of 
Illinois  entered  Into  a  written  contract  for 
the  shipment  of  the  stock  that  contained, 
among  others,  these  clauses: 

"<e)  It  is  further  agreed  by  the  shipper  that 
no  claim  for  loss  or  damage  to  stock  shall  be 
valid  against  the  railroad  company,  unless  it 
shall  be  made  in  writing,  verified  fay  affidavit, 
and  delivered  to  the  general  freight  agent  or 
freight  claim  agent  of  the  railroad  company,  or 
to  the  agent  of  the  company  at  the  station  from 
which  the  stock  is  shipped,  or  to  the  agent  of 
the  company  at  the  point  of  destination,  within 
ten  days  from  the  time  said  stock  is  removed 
from  said  cars. 

"(7)  The  rules  and  regulations  printed  at 
the  head  of  this  contract  are  an  essential  part 
of  the  said  contract.  No  employ^  of  the  rail- 
road company  is  authorized  to  change  or  waive 
the  provisions  of  this  contract." 

It  further  pleaded: 

"That,  prior  to  the  delivering  to  It  of  said 
shipment  of  cattle  for  transportation,  it  had 
published  and  filed  with  the  Interstate  Com- 
merce Commission  its  schedule  of  tariffs  and 
charges  for  the  transportation  of  the  mules  from 
GoultervUle  and  Carbondale,  both  in  the  state  of 
Illinois,  to  Fnlton,  Ky.,  and  as  a  part  of  such 
tariffs  had  filed  omcial  classification  No.  37,  un- 
der which  schedule  and  tariff  classification  it 
was  provided  that  shipments  of  the  character 
mentioned  in  the  petition  should  be  made  subject 
to  a  limitation  of  liability  as  to  the  valuation, 
and  as  to  the  time  of  presenting  claim  on  account 
of  such  shipments,  as  set  forth  in  the  contract 
herewith  filed  as  exhibit.  •  •  •  Defendant 
says  that  no  claim  for  loss  or  damage  to  any 
of  the  stock  embraced  in  any  of  said  shipments 
was  ever  made  or  presented  to  it  or  to  any  of 
its  officers  or  agents  in  writing  or  otherwise 
within  ten  days  from  the  time  the  said  stock 
embraced  in  said  shipment  was  removed  from 
the  cars,  and  no  such  claim  was  ever  presented 
to  this  defendant  or  to  any  of  its  officers  or 
agents  in  writing,  verified  by  affidavit.    •    *    •  " 

And  It  pleaded  and  relied  on  these  pro- 
visions of  the  contract,  and  the  failure  of  the 
plaintiffs  to  observe  them,  as  a  bar  to  the 
action. 


•For  other  cases  ie«  same  topic  and  section  NVUBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


444 


171  SOUTHWESTERN  BEPOBTEE 


(K7. 


For  reply  to  this  answer  the  plaintiffs,  aft- 
er a  general  denial  of  the  arerniients  of  the 
petition,  averred,  in  avoidance  of  the  stipn- 
latlon  In  the  contract  above  quoted,  that 
when  the  mules  arrived  at  Pulton,  the  place 
of   destination,    they — 

"were  in  bad  condition,  but  upon  the  promise  of 
the  defendant  to  pay  tbem  the  damages  snstain- 
ed  by  reason  of  having  unloaded  and  left  stand- 
ing in  a  cold  rain  the  mules  in  Mounds,  111., 
plaintiffi9  accepted  the  mules  immediately  and 
paid  the  charges  under  protest  j  and  they  allege 
that,  when  they  paid  the  freight  charges,  the 
defendant  promised  that  it  would  make  good 
any  and  all  damages  they  had  sustained,  and 
would  pay  the  bill  of  the  veterinary,  and  did  in 
fact  pay  the  same,  and,  when  it  promised  to 
pay  the  damages  the  miiles  bad  sustained,  it 
wrote  upon  the  receipted  freight  bill  as  follows : 
'Shipment  delivered  January  16th,  under  pro- 
test; colds  developing;  throats  swelling;  flanlis 
drawing,  indicating  serious  conditions  account 
unloading  in  cold  rain  at  Mounds,  Illinois,  Jan- 
uary 11,  1913.'  And  they  allege  that  by  reason 
of  the  promise  to  pay  the  damage  the  mules  had 
sustained,  and  written  acknowledgment  of  the 
condition  of  the  mules,  and  the  payment  of  the 
veterinary's-  bill,  all  of  which  occurred  within 
less  than  ten  days  of  the  unloading  of  the  mules, 
they  were  quieted  in  their  fears  and  lulled  to 
inaction  in  the  belief  that  the  defendant  would 
pay  the  damages  until  more  than  ten  days  had 
elapsed ;  and  they  allege  that,  by  reason  of  the 
actipn  and  conduct  on  the  part  of  defendant,  it 
has  waived  clause  6  relied  on  in  Its  answer,  and, 
after  lulling  them  to  sleep  and  inaction  for 
more  than  a  period  of  ten  days  after  the  stock 
was  delivered  by  its  act  and  conduct,  it  is  now 
estopped  to  rely  upon  clause  6  in  the  contract 
requiring  claims  to  be  filed  in  writing  within 
ten  days  after  delivery  at  destination  or  at  all. 
They  further  allege  the  defeiidant  had  all  the 
information  about  the  condition  of  the  mules 
plaintiffs  had,  and  a  written  statement  of  the 
damages  would  not  have  aided.it  in  ascertain- 
ing the  extent  of  the  damage,  nor  would  it  have 
increased  or  diminished  the  damage  to  the  ship- 
ment." 

The  trial  judge  overruled  a  demarrer  to 
this  reply,  and  thereafter  the  case  went  to 
trial  before  a  Jury,  whereupon,  at  the  conclu- 
sion of  the  evidence  for  the  plaintiffs,  the 
lower  conrt  directed  a  verdict  for  the  defend- 
ant upon  the  ground  that,  as  clause  6  in  the 
contract  had  not  been  complied  with  or 
waived,  It  presented  a  bar  to  any  recovery 
by  the  plaintiffs. 

Passing  what  occurred  before  the  mules  ar- 
rived at  Fulton,  the  place  of  destination,  as 
not  necessary  to  a  decision  of  the  case,  the 
evidence  shows  that,  when  the  mules  arrived 
at  Fulton,  U  T.  Callahan,  one  of  the  plain- 
tiffs, unloaded  the  mules  in  the  presence  of 
Mr.  Woods,  the  general  freight  agent  at  that 
place.    Callahan  testified  as  follows: 

"Q.  What  was  the  condition  of  the  mules  the 
night  they  arrived  and  next  morning?  A.  Very 
bad.  1  refused  to  receive  them.  I  knew  they 
were  exposed.  I  talked  to  Mr.  Woods.  I  told 
him  I  would  not  accept  them.  I  felt  that  they 
were  responsible,  and  I  would  not  take  them ; 
but  Mr.  Woods  told  me  if  I  had  a  barn  or  stable 
to  put  them  in  we  should  take  these  mules  and 
do  the  best  we  could  for  them.  We  woke  the 
men  up  at  the  office.  I  think  Mr,  Pelley  was 
there.  Q.  The  superintendent?  A.  Yes,  the 
superintendent.  They  told  me  to  do  the  I>est 
we  could  in  handling  tbem,  and  possibly  we 
would  get  along  without  any  trouble.     Q.  Xou 


did  take  them?  A.  Tes.  Q.  Did  the  railroad 
company  have  any  veterinary  look  after  them 
and  doctor  them?  A.  Yes;  Dr.  Cathcart  Q. 
Who  paid  his  bill?  A.  The  railroad  company, 
I  think.  In  fact,  I  know  they  did.  Q.  Did 
you  ever  make  any  statement  in  writing,  sworn 
to  by  either  you  or  Mr.  Howard,  to  any  agent 
of  the  railroad  company  of  your  expected  claim, 
or  the  claim  you  are  suing  on  here?  A.  No,  X 
asked  them  for  it,  but  they  didn't  pay  me  any 
attention  at  all.  Q.  You  made  no  claim  in  writ- 
ing whatever?  A.  I  don't  think  I  did.  Q.  You 
say  the  agent  of  the  company  helped  to  unload 
them?  A.  Yes;  the  station  agent,  Mr.  Woods. 
Q.  He  was  present  and  helped  unload  them? 
A.  Yes,  sir.  Q.  Is  he  the  one  that  wrote  on 
the  freight  bill  the  condition  of  the  mules?  A. 
I  presume  he  wrote  it  or  had  it  written.  Q. 
Who  was  it  who  told  you  to  do  the  best  you 
could  with  them  and  that  they  would  treat  you 
right  about  it?  A.  I  think  it  was  Mr.  Pelley 
and  Mr.  Woods.  Q.  Who  is  Mr.  PeUey?  A- 
Superintendent  of  the  Tennessee  division." 

Dr.  Cathcart  testified  that  he  treated  the 
mules,  and  that  the  railroad  companj'  paid 
his  bill. 

It  is  admitted  that  on  the  freight  bill  pre- 
sented to  the  plaintiffs  at  Fulton,  Ky.,  at 
the  time  of  the  delivery  of  the  mules,  there 
was  written  by  the  agent  of  the  railroad 
company  this: 

"Shipment  delivered  January  16fh,  under  pro- 
test; colds  developing ;  throats  swelling ;  flanks 
drawing,  indicating  serious  conditions  account 
unloading  in  cold  rain  at  Mounds,  Illinois,  Jan- 
uary 11,   1913." 

With  the  pleadings  and  evidence  in  this 
condition,  tliree  questions  are  presented  for 
our  decision:  lifrst,  was  clause  6  in  the  con- 
tract of  shipment  a  reasonable  and  valid  stip- 
ulation? Second,  could  it  be  waived?  Third, 
was  it  waived? 

[1]  The  contract  of  carriage  here  Involved 
was  made  in  Illinois  for  shipment  to  a  point 
in  Kentucky,  and  therefore  it  was  an  inter- 
state contract,  under  the  federal  leglslatiou 
regulating  Interstate  commerce,  and  this  leg- 
islation has  been  held  to  be  controlling  not- 
withstanding that  It  may  conflict  with  state 
CousUtutious  and  laws.  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491,  33  Sup.  Ct  148. 
57  L.  Ed.  314,  44  L.  B.  A.  (N,  S.)  257 ;  M.,  K. 
&  T.  By.  Co.  V.  Harriman  Bros.,  227  U.  S, 
657,  33  Sup.  Ct  397,  57  L.  Ed.  690. 

[2]  In  this  last-mentloued  case  the  con- 
tract of  carriage,  In  addition  to  placing  a 
limited  value  on  the  live  stock  shipped,  pro- 
vided that  an  actitm  on  the  contract  could 
not  be  sustained,  unless  brought  within  90 
days  after  the  damages  sought  to  be  recover- 
ed had  accrued.  In  holding  that  both  ot 
these  limitations  were  valid,  the  court  said: 

"The  liability  sought  to  be  enforced  is  the  'lia- 
bility' of  an  interstate  carrier  for  loss  or  dam- 
age under  an  interstate  contract  of  shipment  de- 
clared by  the  Carmack  amendment  of  the  Hep- 
burn act  of  June  29,  1900.  The  validity  of  any 
stipulation  in  such  a  contract,  which  involves 
the  construction  of  the  statute  and  the  validity 
of  a  limitation  upon  the  liability  thereby  im- 
posed, is  a  federal  question  to  be  determined 
under  the  general  common  law,  and,  as  such,  is 
withdrawn  from  the  field  of  state  law  or  legis- 
lation. •  •  •  The  liability  imposed  by  the 
statute  is  the  liability  imvosed  by  the  commou 
law  upon  a  common  carrier,  and  may  be  limited 
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or  qualified  by  special  contract  with  the  ship- 
per, provided  the  limitation  or  qualification  be 
just  and  reasonable,  and  does  not  exempt  from 
loss  or  responsibility  due  to  negligence.  *  •  • 
The  policy  of  statutes  of  limitation  is  to  en- 
courage promptness  in  the  bringing  of  actions 
that  the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  vritnesses, 
destruction  of  documents,  or  failure  of  memory. 
But  there  is  nothing  in  the  policy  or  abject  of 
such  statutes  which  forbids  the  parties  to  an 
agreement  to  provide  a  shorter  period,  provided 
the  time  is  not  unreasonably  short." 

In  Hntchlnsoa  on  Carriers,  vol.  1,  §|  442, 
443,  It  ia  also  said  that  a  provision  In  the 
contract  of  carriage,  imposing  npon  the  own- 
er of  the  property  Injured,  as  a  condition  pre- 
cedent to  enforcing  ttke  carrier's  llabiUty,  the 
duty  of  giving  notice  of  such  claim  within  a 
reasonable  time,  Is  a  valid  stipulation.  To 
the  same  effect  Is  Elliott  on  Railroads,  vol. 
4,{1S12. 

Section  196  of  oar  Constitution  provides  In 
part  that  "no  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its  com- 
mon-law liability";  and  it  was  held  in  Ohio 
&  Mississippi  Ry.  Co.  v.  Tabor,  98  Ky.  603, 
32  S.  W.  168,  36  S.  W.  18,  17  Ky.  Law  Rep. 
568, 1411,  34  L.  R.  A.  685,  that  a  condition  in 
a  contract  made  in  this  state  for  the  carriage 
of  live  stock  to  a  point  In  another  state,  limit- 
ing the  time  In  which  written  notice  of  a 
claim  for  damages  should  be  given  to  the 
carrier,  was  in  violation  of  tlila  provision  of 
the  Constitution,  and  therefore  void.  The 
same  ruling  was  made  in  Brown  v.  Illinois 
Central  R.  R.  Co.,  100  Ky.  525,  38  S.  W.  862, 
18  Ky.  Law  Bep.  974. 

But  in  Adams  Express  Co.  v.  Walker,  119 
Ky.  121,  83  S.  W.  106,  26  Ky.  Law  Rep.  1025, 
67  L.  R.  A.  412.  it  was  ruled  that  a  stipnla- 
tlon  limiting  the  liability  of  the  carrier  was 
not  a  violation  of  this  section  of  the  Con- 
stitution if  the  contract  of  carriage  was  made 
and  the  Injury  for  which  damages  were 
sought  to  be  recovered  by  the  owner  occurred 
in  another  state,  although  the  contract  of 
carriage  provided  for  the  transportation  of 
the  stock  to  a  point  in  this  state.  To  the 
same  effect  is  Cleveland  &  St.  Louis  Ry.  Co. 
V.  Druien,  118  Ky.  237,  80  S.  W.  778,  26 
Ky.  Law  Rep.  103,  66  L.  R.  A.  275,  4  Ann. 
Gas.  1102. 

Treating  tills  case,  however,  as  an  Inter- 
state trausactiou,  subject  to  the  federal  stat- 
ute regulating  interstate  commerce,  the  stip- 
ulation in  the  contract  limiting  the  time  in 
which  the  claim  for  damages  should  be  pre- 
sented as  a  condition  precedent  to  the  main- 
tenance of  a  cause  of  action  will  be  regarded  as 
a  valid  condition,  and  we  also  think  that  it 
was  a  reasonable  one,  at  least  under  the 
fact.<<  of  this  case.  It  allowed  the  shipper 
ten  days  from  the  time  the  stock  was  re- 
moved from  the  car  in  which  to  present  a 
claim  for  damages,  and  manifestly  this  af- 
forded him  in  this  case  reasonable  opportu- 
nity to  ascertain  the  damage,  if  any,  the  stock 
sustained  in  carriage  and  to  prepare  and 
present  his  claim. 


[t]  The  next  question  Is:  Could  this  con- 
dition In  the  contract  of  carriage  be  waived? 
Upon  this  subject  it  Is  said  in  Hutchinson  on 
Carriers,  vol.  1,  i  444,  that: 

"A  condition  requiring  that  notice  of  a  claim 
must  be  presented  within  a  certain  time  being 
intended  for  the  benefit  of  the  carrier,  he  may, 
either  eicpressly  or  by  conduct  inconsistent  with 
an  intent  to  rely  npon  it,  waive  the  benefits  of 
the  condition.  Thus,  if  the  carrier  by  bis  con- 
duct should  induce  tne  owner  to  delay  the  pre- 
sentment of  the  notice  until  after  the  time  fixed 
for  presenting  it  had  expired,  he  would  not  be 
permitted  to  escape  liability  on  the  ground  that 
the  notice  of  claim  was  not  presented  within 
the  stipulated  time.  And  if  the  agent  of  the  car- 
rier should  induce  the  owner  to  go  to  the  trouble 
and  expense  of  making  out  a  notice  of  his  claim, 
and  should  lead  him  to  believe  that  its  present- 
ment would  not  be  insisted  upon  witbin  the 
stipulated  time,  the  carrier  would  be  estopped 
from  availing  himself  of  the  owner's  failure  to 
present  it  within  such  time  as  a  defense.  So 
if  the  carrier  should  accept  a  verbal  notice  with- 
out objection,  and  should  treat  the  claim  as 
pending,  his  conduct  would  amount  to  a  waiver 
of  a  condition  that  the  notice  should  be  in  writ- 
ing." 

In  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 
932,  36  B.  E.  348,  78  Am.  St  Rep.  685;  A.  T. 
&  8.  F.  By.  Co.  V.  Wright,  78  Kan.  94,  95 
Pac.  1132;  Lasky  v.  Southern  Express  Co., 
92  Miss.  268,  45  South.  869 ;  Adams  v.  Colo- 
rado &  Southern  Ry.  Co.,  40  Colo.  475,  113 
Pac.  1010,  36  L.  R.  A.  (N.  S.)  412;  Hudson  v. 
Northern  Padflc  Ry.  Co.,  92  Iowa,  231,  60  N. 
W.  608,  54  Am.  St.  Rep.  550;  Gllllland  v. 
Southern  Ry.  Co.,  85  S.  C.  26,  67  S.  E.  20, 
27  L,  B..  A.  (N.  S.)  1106,  137  Am.  St  Rep. 
861;  A.,  T.  &  a.  F.  Ry.  Co.  v.  Robinson,  36 
Okl.  435,  120  Pac.  20;  St  Louis  &  San  Fran- 
cisco R.  B.  Co.  V.  James,  36  Okl.  196,  128 
Pac.  279 — It  was  held  that  a  provision  like 
the  one  embodied  In  this  contract  of  carriage 
could  be  waived,  and  upon  principle  there 
seems  no  good  reason  why  this  character  of 
condition  In  a  contract  for  carriage  cannot  be 
waived. 

[4]  The  purpose  of  this  condition  in  the 
contract  was,  of  course,  to  give  the  carHer 
timely  notice  of  the  condition  of  the  stock 
and  of  the  assertion  of  the  claim  for  damage.^ 
and  opportunity  to  investigate  the  matter 
while  the  facts  were  fresh  and  accessible. 
This  being  the  purpose  of  the  condition, 
we  think  it  Is  as  well  satisfied  when  the  agent 
of  the  carrier,  to  whom  notice  might  be 
given,  has  actual  knowledge  of  the  condition 
of  the  stock  at  the  time  of  their  delivery 
at  the  point  of  destination  and  of  the  fact 
tliat  a  claim  for  damages  will  be  asserted  as 
it  would  be  by  the  service  of  a  written  no- 
tice; and  so  If  the  agent,  to  whom  written 
notice  might  be  given,  induces  tlie  owner 
by  his  conduct  or  assurances  to  believe  that 
written  notice  will  not  be  necessary,  and,  act- 
ing upon  this  belief,  the  owner  fails  to  give 
the  written  notice,  the  carrier  should  not  be 
allowed  to  defeat  his  claim  because  he  failed 
to  give  the  written  notice.  There  is  no  par- 
ticular sanctity  about  a  contract  for  the  ship- 
ment of  live  stock  or  about  the  conditions  in 
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such  a  contract,  nor  Is  there  any  reason  vrhy 
the  same  rules  of  law  that  govern  other 
persons  In  their  relations  to  contracts  and 
their  right  to  waive  provisions  Inserted  for 
their  benefit  should  not  be  applied  to  the 
parties  to  these  contracts.  In  private  af- 
fairs, uncontrolled  by  statute,  there  Is  scarce- 
ly any  provision  in  a  contract  that  a  party 
to  the  contract  may  not  waive  if  he  pleases 
to  do  so.  The  general  rule  being  that  a  party 
to  a  contract,  who  is  fully  advised  of  the 
facts,  will  not  be  permitted,  by  his  conduct 
manifesting  a  waiver,  and  upon  which  the 
other  party  relied  and  had  a  right  to  rely, 
to  prejudice  the  rights  of  tlie  other  party  by 
asserting  that  the  stipulation  could  only  be 
waived  in  writing,  and  this  well-established 
principle  should  he  applied  to  contracts  like 
this. 

In  Owen  ft  McKlnney  v.  L.  ft  N.  R.  R.  Ck>., 
87  Ky.  626,  9  S.  W.  698,  10  Ky.  Law  Rep. 
554,  which  was  a  suit  to  recover  damages 
for  injury  to  a  horse  caused  by  the  negUgence 
of  the  carrier,  the  contract  contained  a  stip- 
ulation requiring  the  owner  to  give  notice 
in  writing  of  his  claim  for  damages  as  a 
condition  precedent  to  a  right  of  recovery  for 
Injury  to  stock.  The  owner  failed  to  give 
the  written  notice,  which  the  court  held  to 
be  a  reasonable  requirement  in  the  contract, 
but  ruled  that  the  notice  was  waived  by  the 
actual  notice  received  by  the  agent,  to  whom 
written  notice  should  have  been  given,  of 
the  injury  to  the  horse,  upon  which  the  cause 
of  action  was  based.    The  court  said: 

"The  fact  of  the  Injury  and  of  appellants' 
claim  was  not  only  known  to  the  officers  and 
agents  of  the  company,  but  an  actual  inspection 
or  examination  of  the  horse  made,  as  the  proof 
conduces  to  show,  by  a  surgeon,  at  the  instance 
of  the  company,  skilled  in  the  treatment  of  such 
injuries  as  the  horse  had  received." 

In  RaUway  Co.  v.  Kirkham,  63  Kan.  255, 
65  Pac.  261,  Kldwell  v.  Oregon  Short  Line  R. 
Co.,  208  Fed.  1,  125  C.  C.  A.  313,  and  Clegg 
V.  St  Louis  R.  Ca,  203  Fed.  971,  122  C.  C. 
A.  273,  there  are  expressions  to  be  found  In- 
dicating that  the  court  was  of  the  opinion 
that  a  clause  like  the  one  here  in  question 
could  not  be  waived;  but  we  think  an  ex- 
amination of  these  cases  will  show  that  these 
courts  really  said  that  the  facts  in  the  cases 
under  consideration  did  not  amount  to  a 
waiver,  and  not  that  a  condition  like  this 
could  not  be  waived  under  any  circumstances. 

But  whatever  views  other  courts  may  en- 
tertain of  this  question.  It  is  our  opinion 
that  the  condition  in  the  contract  could  be 
waived,  unless  it  be  that  clause  7,  providing 
that  "no  employ^  of  the  railroad  company  is 
authorized  to  change  or  waive  the  provisions 
of  this  contract,"  makes  indispensable  the 
written  notice  required  by  clause  6. 

We  are  not  prepared  to  say,  nor  is  it 
necessary  In  disposing  of  this  case,  that  we 
should  rule  that  any  employ^  of  the  railroad 
company  might  waive  the  condition  in  clause 
6,  or  other  provisions  of  the  contract  But 
we  think  any  agent  of  the  railroad  company. 


to  whom  the  shipper  may  give  the  notice 
provided  for  In  clause  6,  may  waive  the  writ- 
ten notice,  and  that  the  stipulation  in  clause 
7  does  not  have  the  effect  of  nullifying  a  val- 
id waiver  made  by  the  agent  to  whom  the 
written  notice  might  be  given. 

If  the  provision  in  clause  7  la  absolutely 
controlling,  and  no  employ^  of  the  railroad 
company  can  waive  any  provision  In  clause 
6  or  any  other  parts  of  the  contract,  tbm 
under  no  circumstances  could  there  be  a 
waiver  of  the  stipulation  requiring  written 
notice.  We  are  not  Inclined  to  adopt  a  con- 
struction of  the  contract  that  would  enaUe 
carriers  through  their  agent  to  practice  In 
effect  a  fraud  on  shippers  by  Inducing  them 
to  believe  that  no  written  notice  would  be  re- 
quired and  then  defeat  their  just  claim  be- 
cause the  written  notice  had  not  been  glveii. 
To  avoid  the  unreasonable  and  unfair  effect 
of  Budi  a  constmctloii,  our  opinion  is  that 
the  word  "employe"  in  clause  7  does  not  in- 
clude, in  cases  like  this,  the  persons  mention- 
ed in  clause  6,  to  whom  notice  must  be  giv- 
en.  Whether  any  other  employte  are  ex- 
empted from  the  operation  of  the  provision  In 
clause  7,  It  Is  not  necessary  here  to  consider. 

[i]  We  therefore  think  the  proper  construc- 
tion of  the  contract  is  that  the  condition  In 
clause  6  requiring  written  notice  may  be 
waived  by  any  of  the  persons  mentioned  In 
this  clause  who  had  knowledge  of  the  con- 
dition of  the  stock,  the  cause  to  which  it  was 
attributed,  and  that  the  owner  asserted  or 
intended  to  assert  a  claim  for  damages,  and 
that  the  waiver  may  be  effected  by  such  acts 
or  conduct  as  might  reasonably  be  calculated 
to  induce  the  shipper  to  believe  that  written 
notice  was  not  required.  This  waiver,  how- 
ever, to  be  effective,  should  occur  within  the 
time  in  which  the  written  notice  must  be  giv- 
en, and  the  sufficiency  of  it  unless  the  facts 
are  admitted,  should  be  submitted  to  tbe 
Jury  in  a  proper  instruction. 

Some  claim  is  made  by  counsel  for  tbe 
railroad  company  that,  because  it  filed  wltb 
the  Interstate  Commerce  Commission  its  tar- 
iff classifications  and  schedules  showing  the 
limitations  In  Its  contract,  the  effect  of  this 
was  to  take  the  contract  out  of  the  general 
rules  that  control  in  the  construction  of  con- 
tracts and  to  put  this  contract  beyond  the 
power  of  the  parties  to  waive  its  conditions. 

W)e  think  it  a  sufficient  answer  to  this  to 
say.  that  the  Interstate  Commerce  Commis- 
sion does  not  attempt  to  enforce  contracts 
made  between  carrier  and  shipper  and  has 
no  authority  to  determine  the  validity  or  le- 
gality of  such  contracts;  the  construction, 
validity  and  effect  of  these  contracts  being 
left  to  the  courts.  Traders'  &  Travelers' 
Union  V.  P.  &  R.  Co.,  1  Interst.  Com.  Com'nr. 
R.  371;  Kentucky  &  Indiana  Bridge  Co.  v. 
L.  ft  N.  R.  R.  Co.,  2  Interst  Com.  Com'nr.  R. 
162;  Grcenbaum  Co.  v.  C.  ft  O.  Ry.,  25  In- 
terst Com.  Com'nr.  R.  352. 

The  remaining  question  is:   Do  the  facts 
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dladofled  by  the  record  amount  to  r  waiver? 
If  the  facts  of  this  case  do  not  establish  a 
waiver,  it  would  be  difficult  to  describe  acts 
or  conduct  that  would.  As  shown  by  the  un- 
disputed evidence,  the  railroad  agent  at  the 
place  of  destination  was  notifled  that  the 
shipper  would  not  receive  the  stock  because 
of  their  damaged  condition,  and  thereupon  he 
told  the  sliipper  to  take  the  stock  and  do  the 
best  he  could  for  them,  and  tliat  he  would  be 
treated  right  about  it  The  agent  was  also 
present  when  they  were  unloaded  and  actual- 
ly saw  their  condition  and  knew  the  cause  to 
which  it  was  attributed.  In  addition  to  this, 
the  railroad  company  employed  and  paid  a 
veterinary  to  attend  the  stock,  and  the  agent 
of  the  company  wrote  on  the  bill  of  lading 
the  damaged  condition  of  the  stock,  the  cause 
that  produced  it,  and  that  it  was  received  by 
the  shipper  under  protest. 

We  think  this  conduct  folly  meets  all  of  the 
conditions  of  a  valid  and  sufficient  waiver. 
In  short,  the  actual  notice  the  agent  had  was 
much  fuller  and  more  accurate  than  he  would 
have  had  if  the  written  notice  liad  been  given. 
A.,  T.  &  S.  P.  By.  Co.  V.  Wright,  78  Kan.  94, 
05  Paa  1132;  Hlnkle  t.  Southern  Ry.  Co., 
126  N.  0.  932,  86  S.  B.  348,  78  Am.  St  Rep. 
685 ;  Lasky  v.  Southern  Bxpress  Co.,  92  Miss. 
268,  45  South.  869. 

Wherefore  the  Judgment  Is  reversed,  wltb 
directions  for  a  new  tilaL 


HATS  et  al.  r.  WICKER. 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Appeal   and    Ebbob    (|   849*)— Tuck   fob 

Appeai>-Infants. 

Under  Civ.  Code  Prac.  i  746,  trivinK  an 
Infant  defendant  one  year  after  removal  of 
disability  in  whicb  to  appeal,  where  suit  is 
against  two  infants  to  sell  land,  in  which  each 
owns  an  undivided  interest,  either  being  enti- 
tled to  appeal  without  joining  the  other,  ap- 
peal taken  more  than  a  year  after  removal  of 
the  disability  of  one,  but  within  the  year  after 
removal  of  that  of  the  other,  is  too  late  as  to 
the  one,  but  effectual  as  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1905-1912;  Dec.  Dig.  J 
349.*1 

2.  Ikpants  (I  34*)— Saia  or  I<ani>— Powxb  or 

COUBT. 

The  power  of  a  court  of  equity  to  sell  an 
in&nt's  land  is  wholly  statutory,  so  that  such 
a  sale  by  it.  If  not  authorized  by  statute,  is 
void. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  {S  64,  67;  Dec.  Dig.  g  34.*] 

8.  ImrAirre  (S'87*)— 6auc  of  Minebals  Sepa- 
rate  from  Bttbfaoe— Powkb  of  Coub'p— 
Stattttes. 

Under  Clv.  Code  Prac.  i  489,  providing 
that  a  vested  estate  of  an  infant  in  real  prop- 
erty may  be  sold  by  a  court  of  equity  for  his 
maintenance  and  education,  it  may  sell  the  un- 
derlying coal,  witlMut  selling  the  surface, 
though  Iwtb  are  owned  by  him. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  H  82,  83,  97;   Dec.  Dig.  {  87.*] 


4.  Infants  ({  37*)— Sals  of  Minebals  bt 

codbt— bubdenino  subface. 

A  sale  by  a  court  of  equity,  nominally  of 
the  mineral  rights  in  an  infant  s  lands,  should 
not  be  made  with  such  indefinite  and  unlimited 
rights  to  the  purchaser,  as  to  use  of  the  sur- 
face and  timber  for  mining  purposes,  as  to 
make  it  impossible  to  sell  the  surface,  except 
at  a  great  sacrifice. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  U  82,  83,  97;  Dec.  Dig.  g  37.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Suit  by  William  Wicker,  guardian,  against 
Ephraim  Hays  and  another.  From  the  Judg- 
ment, defendants  appeal.  Dismissed  as  to 
one,  and  reversed  and  remanded  as  to  the 
other. 

James  Ooble  and  W.  W.  WlUlams,  both  of 
Prestonsburg,  for  appellants.  Smith  & 
Combs,  of  Hlndman,  O'Rear  &  Williams,  of 
Frankfort,  Neal  &  StrickUng,  of  Huntington, 
W.  Va.,  and  Hager  &  Stewart,  of  Ashland, 
for  appellee. 

HOBSON,  C.  J.  On  April  19, 1907,  William 
Wicker,  as  guardian  of  Oscar  Hays  and 
Ephraim  Hays,  filed  a  i)etition  in  equity 
against  them  In  the  Floyd  circuit  court,  al- 
leging that  they  owned  an  undivided  one-half 
interest  in  a  tract  of  88  acres  of  land,  each 
owning  an  undivided  one-fourth  Interest,  and 
that  a  sale  of  the  mineral  rights  in  the  land 
was  necessary  to  educate  them  and  prepare 
them  for  life.  He  prayed  a  sale  of  the  min- 
eral rights,  the  proceeds  to  be  applied  to  their 
education  and  maintenance.  Proof  was  tak- 
en upon  the  petition  sustaining  Its  allega- 
tions as  to  necessity.  No  guardian  ad  litem 
was  appointed.  The  guardian  executed  bond, 
and  at  the  November  term,  1007,  a  Judgment 
was  entered  for  the  sale  of  the  property; 
the  property  was  sold;  the  master  commis- 
sioner filed  report  of  sale;  the  purchaser 
filed  exceptions  to  the  sale ;  and  on  the  hear- 
ing of  the  exceptions  the  court  set  aside  the 
sale  and  the  Judgment  previously  entered  in 
the  case,  and  appointed  a  guardian  ad  litem 
for  the  Infants,  who  filed  a  report,  and  there- 
after, proof  being  again  taken,  the  court  at 
the  March  term,  1909,  entered  a  second  Judg- 
ment for  the  sale  of  the  mineral  rights  un- 
der the  land.  Under  this  Judgment  the  prop- 
erty was  again  sold,  and  the  sale  was  con- 
firmed at  the  April  term,  1909;  each  infant's 
part  being  |105.  On  March  19,  1914,  this 
appeal  was  sued  out  before  the  clerk  of  this 
court  by  Ephraim  Hays  and  Oscar  Hays,  by 
which  they  seek  to  reverse  the  Judgment  or- 
dering the  sale  and  to  set  aside  the  sale. 

[1]  At  the  time  the  petition  was  filed  Oscar 
Hays  was  18  years  of  age,  and  Ephraim 
Hays  was  14  years  of  age.  Oscar  became  of 
age  in  1910,  or  4  years  before  the  appeal  was 
taken.  Ephraim  became  of  age  in  the  year 
1914.     Section  745,  ClvU  Code,  provides: 

"An  appeal  shall  not  be  granted  except  with- 
in two  years  next  after  the  right  to  appeal  first 
accrued,    unless    the    party    applying    therefor 
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was  then  a  defendant  in  the  action,  and  an 
infant  not  under  coverture;  or  of  unsound 
mind ;  or  a  prisoner  who  did  not  appear  by 
his  attorney — in  which  cases  an  appeal  may 
be  granted  to  such  parties,  or  their  represen- 
tatives, within  one  year  next  after  their  deaths 
or  the  removal  of  their  disabilities,  whichever 
may  first  happen." 

The  appellees  bave  pleaded  limitation  and 
entered  a  motion  to  dismiss  the  appeal.  The 
motion  must  be  sustained  as  to  Oscar  Hays, 
as  the  appeal  was  not  taken  within  one  year 
after  the  removal  of  his  disability;  bat  the 
appeal  by  Ephralm  Hays  Is  in  time,  and  lie 
has  a  right  to  appeal  from  the  judgment  sell- 
ing bis  land,  although  bis  brother  has  lost  the 
right  to  appeal  from  tbe  Judgment  selling 
bis  land,  lliey  were  both  defendants  to  the 
action,  and  each  owned  an  undivided  one- 
fourtb  of  tbe  land;  either  oonld  appeal  with- 
out joining  the  other. 

[2, 3]  It  is  earnestly  Insisted  that  tbe  cir- 
cuit court  was  without  authority  to  sell  the 
mineral  right  under  the  land  without  sell- 
ing the  surface  also.  It  is  well  settled  in 
Kentucky  that  the  power  of  a  court  of  equity 
to  sell  an  infant's  land  is  wholly  statutory, 
nnd  that  a  sale  which  is  not  authorized  by 
statute  is  void.  Walker  ▼.  Smyser,  80  Ky. 
620;  Elliott  T.  Fowler,  112  Ky.  381,  65  S.  W. 
849;  Graham  v.  Kitchen,  118  Ky.  22,  80  S. 
W.  464,  and  cases  cited.  But  section  489  of 
the  Civil  Code  provides: 

"A  vested  estate  of  an  Infant  *  •  •  in 
real  property,  may  be  sold  by  order  of  a  court 
of  equit.v  •  *  *  in  an  action  by  a  guardian 
against  his  ward,  for  the  sale  of  the  estate  for 
tbe  maintenance  and  education  of  the  ward." 

In  Kincald  ▼.  McGowan,  88  Ky.  91,  4  S. 
W.  802,  13  L.  R.  A.  289,  we  said: 

"Minerals  in  place  are  land.  They  are  sub- 
ject to  conveyance.  The  surface  right  may  be 
in  one  man  and  the  mineral  right  in  another. 
Both,  in  such  a  case,  are  landowners." 

Under  such  a  statute,  it  is  generally  held 
that  the  court  may  order  the  sale  of  any  in- 
terest In  land  which  an  infant  may  hold, 
whether  legal  or  equitable,  vested  or  contin- 
gent 22  Cyc.  568.  Thus  it  has  been  held 
that  an  Infant's  interest  in  a  homestead  may 
be  sold,  and  we  have  in  two  cases  assumed 
or  recognized  the  power  of  a  court  of  equity 
under  the  statute  to  sell  the  timber  on  an  in- 
fant's laud  without  selling  the  surface,  when 
to  tbe  interest  of  tbe  Infant  Carpenter  v. 
Carpenter,  145  Ky.  473,  140  S.  W.  6i5;  Ayer 
&  Lord  Tie  Co.  v.  Wittacrspoon,  100  S.  W.  259, 
30  Ky.  Law  Rep.  1068. 

We  do  not  see  that  a  substantial  distinc- 
tion can  be  made  between  selling  the  coal  un- 
der the  land  without  selling  the  surface  and 
selling  the  timber  on  the  land  without  selling 
the  surface.  The  chancellor  should  sell  only 
so  much  of  the  ward's  estate  as  his  Interest 
requires  to  be  sold,  and  if  he  may  sell  half 
the  land,  we  do  not  see  why  be  may  not  sell 
a  severable  estate  in  tbe  land,  retaining  for 
the  infant  tbe  surface,  so  as  to  give  him  a 
home.  Ball  v.  Clark,  150  Ky.  384,  150  S.  W. 
350,    involved    a    very    different    question. 


There  tbe  owner  of  an  ondlvlded  Interest  In 
the  minerals  undertook  to  sever  tbe  holding 
of  the  infant  in  the  land.  We  therefore  con- 
clude that  the  Judgment  complained  of  is  not 
void  for  want  of  authority  in  the  court 
to  order  tbe  rale. 

[4]  It  Is  also  Insisted  that  tbe  dreuit 
court,  in  ordering  the  sale  of  the  mineral 
rights,  gave  the  purchaser  such  rights  In 
the  surface  as  to  destroy  the  value  of  the 
remaining,  estate,  and  that  in  so  ordering 
the  sale  be  abused  a  sound  discretion,  al- 
though the  Judgment  followed  tbe  petition, 
and  that  tbe  Judgment  for  this  reason  is  er- 
roneous. Tbe  thing  ordered  to  be  sold  is 
thus  described  in  the  Judgment: 

"The  undivided  one-fourth  interest  each  of 
the  said  Oscar  Hays  and  Ephraim  Hays  in  and 
to  the  coal,  minerals,  and  mineral  substances 
and  products,  all  oils  and  gases,  all  salt  and 
salt  mineral  waters,  all  fire  and  potters  clay, 
all  iron  and  iron  ores,  all  stone,  all  slate,  all 
ores  and  mines,  and  all  subterranean  mbstancea 
and  products,  and  all  combinations  of  same,  or 
any  or  all  of  the  same,  or  that  may  be  here- 
after found  thereon,  therein,  or  thereunder,  and 
such  of  the  standing  timber  as  may,  at  the  time 
of  the  use  thereof,  be,  or  by  the  purchaser,  its 
successors  and  assigns,  be  deemed,  necessary 
or  convenient  for  the  exercise  or  enjoyment  of 
any  and  all  property  rights  and  privileges  here- 
in adjudged  to  be  sold,  granted  or  conveyed, 
including  timber  necessary  for  dams  or  rail- 
roads, or  branch  lines  thereof,  as  may  hereafter 
be  conetructed  upon  the  said  laud,  and  exclu- 
sive right  of  way  for  any  and  all  railroads, 
tramroads,  haulroads,  other  ways,  pipe  l;nes, 
telephone  and  telegraph  lines  that  may  here- 
after be  located  on  said  land  by  the  purchaser, 
its  heirs,  representatives,  or  assigns,  or  by  any 
person  or  corporation,  and  also  tlie  right  to 
maintain,  keep  in  repair,  and  operate  the  saintt, 
and  said  railroads,  tramroads,  haulroads,  «  . 
pipe  lines,  telephone  and  telegraph  lines,  uuit 
also  the  exclusive  right  to  enter  upon  said 
land  and  drili  thereon  for  oil  and  gas,  and  to 
pump  fur  and  store .  tbe  same  upon  said  land, 
and  remove,  pipe,  and  transport  the  same  there- 
from, and  to  use  and  operate  the  said  land 
and  surface  thereof,  including  the  right  to  use, 
divert,  dam,  and  pollute  water  courses  thereon 
in  any  and  every  manner  that  may,  by  the  pur- 
chaser, its  successors  and  assigns,  be  deemed 
necessary  or  convenient  for  the  full  and  free 
exercise  and  enjoyment  of  any  and  all  the 
property  rights  and  privileges  hereby  adjudged 
to  be  sold,  including,  but  not  limiting,  to  that 
of  drilling,  mining,  pumping,  and  therefrom  re- 
moving, or  otherwise  using  the  said  pipe,  tele- 
graph and  telephone  lines,  rights  of  way,  roads, 
ways,  timber,  coal,  minerals,  salt,  oil,  gas,  salt 
water,  clay,  iron,  ore,  mines,  stone,  and  sub- 
terranean substances  and  products  thereof,  and 
any  and  all  other  properties  and  rights  hereby 
adjudged  to  be  sold,  and  for  the  transporta- 
tion therefrom  of  said  articles,  and  also  the 
right  to  build,  erect,  alter,  repair,  maintain, 
and  operate  upon  said  land,  and  at  its  option 
to  therefrom  remove,  any  and  all  houses,  shops, 
buildings,  tonka,  derriclu,  inclines,  tipples,  dams, 
coke  ovens,  store  and  ware  rooms,  and  ma- 
chinery and  mining,  and  any  and  all  equip- 
ments that  may,  by  the  purchaser,  by  its 
successor  or  assign,  be  deemed  necessary  or  con- 
venient for  tbe  full  and  free  exercise  and  en- 
joyment of  any  and  all  the  properties,  rights. 
and  privileges  hereby  adjudged  to  be  sold,  and 
the  right  to  thereupon  convert,  reduce,  refine, 
store,  dump,  and  manufacture  the  said,  or  any 
or  all  tbe  said,  property  or  produce  in,  upon,  or 
under  the  aaid  land,  and  the  tight  to  dump. 
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store,  and  leave  npon  the  said  lends  any  and 
all  muck,  bone,  shale,  water,  or  any  other  ref- 
use from  said  mines,  wells,  orens,  or  houses, 
mnd  any  and  all  matters  and  products  that  may 
be  excavated  from  mines  or  produced  by  the 
exercise  or  enjoyment  of  any  or  all  property, 
rights,  and  privileges  hereby  adjudged  to  be 
sold,  and  the  right  to  remove  all  pillars  and 
other  lateral  and  subjacent  supports  without 
leaving  pillaia  to  support  the  roof  or  surface, 
and  the  right  to  use  said  land  for  the  removal 
or  storage  of  the  producte,  and  the  right  to 
erect  upon  said  land,  and  maintain,  use,  repair, 
and  operate,  and  at  their  pleasure  remove 
therefrom,  any  and  all  buildings  and  structures 
and  machinery  and  mining,  and  any  and  all 
equipments,  whether  specifically  enumerated 
here  or  nol^  that  may,  by  the  purchaser,  by  his 
successor  or  assign,  be  deemed  necessary  or  con- 
venient for  the  exercise  and  enjoyment  of  any 
or  all  the  property,  rights,  and  privileges  here- 
by adjudged  to  be  sold,  and  also  the  free  access 
to,  upon,  and  oter  the  said  land  for  the  purpose 
of  surveying  and  protecting  for  said  property 
and  Interests,  be  sold,  reserving,  and  not  ad- 
judged hereby  to  be  sold,  all  the  timber  upon 
the  said  land,  except  that  necessary  for  the 
purposes  hereinbefore  mentioned,  and  to  the 
enjoyment  ot  the  property,  rights,  and  privileges 
bereinbefore  mentioned,  the  free  use  of  said 
land  for  agricultural  purposes  by  said  infant 
defendants,  so  far  as  such  use  is  consistent  with 
the  rights  hereby  adjudged  to  be  sold,  and  the 
right  to  mine  and  use  coal  for  their  own  house- 
bold  and  domestic  purposes." 

We  think  it  manifest  that  no  Infant's  land 
should  be  sold  with  snch  provisions  as  these. 
'While  the  purchaser  was  nominally  baying 
only  the  mineral  rights,  be  will  acqnlre  such 
rights  In  the  surface  as  would  make  It  Im- 
possible for  the  owner  to  sell  the  surface, 
except  at  a  great  sacrifice.  Reasonable  pro- 
visions may  be  made  In  such  a  Judgment,  but 
those  In  question  are  unreasonable,  and  as 
the  infant  cannot  apeak  for  himself,  the 
chancellor  must  protect  his  interest  We 
therefore  conclude  that  the  Judgment  com- 
plained of  as  to  Ephratm  must  be  reversed, 
and  on  the  return  of  the  case  to  the  circuit 
court  the  sale  will  be  set  aside,  but  the  pur- 
^aser  will  be  adjudged  a  lien  on  the  land 
tor  his  money  with  Interest  from  the  time 
the  sale  Is  set  aside. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


SELLERS  V.  SELLERS  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Cancellation  of  Instruments   (i  51*)— 
Tbial—Inbtbuctions— Mental    Capacity 

In  a  snit  to  set  aside  a  deed  for  mental  in- 
capacity, .an  instruction  that  testator  must  not 
merely  know  the  objects  of  his  bounty  and  the 
nature  of  his  property,  but  also  "his  property 
rights,"  was  erroneous,  as  leading  the  jury  to 
conclude  that  it  requires  a  higher  degree  of  men- 
tal soundness  to  know  one's  property  rights 
than  to  know  what  property  one  has. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  108;  Dec.  Dig.  i 
51.*] 

2.  WrrxB  ({  88*)— Dkeds  Distinguished. 

Courts  make  a  distinction  between  testa- 
mentary deeds  and  a  deed  which  is  the  result 
of  an  ordinary  business  transaction,  where  the 


parties  are  dealing  with  'each  other  as  business 
antagonists. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  208-217;  Dec.  Dig.  {  88.*] 

3.  Deeds   (S  211*)— Validitt— Sufficienot 
of  evidkncb. 

In  a  suit  by  the  children  ot  a  deceased 
grantor  to  set  aside  his  deed  of  a  home  to  their 
stepmother  on  the  ground  of  undue  iufluence 
and  mental  incapacity,  evidence  Held  not  to  sus- 
tain a  decree  for  plaintiffs.    ' 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §{  637-«47;   Dec.  Dig.  |  211.*] 

4.  Tbial  Hi  370,  374*)— SoBinssioN  of  Is- 
sues—Vebdict— Effect. 

In  a  suit  to  set  aside  a  deed  for  undue  in- 
fluence and  mental  incapacity,  the  chancellor 
in  his  discretion  might  submit  an  issue  of  fact 
to  obtain  the  advisory  aid  of  the  jury,  bat  their 
verdict  was  not  necessarily  conclusive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  622;   Dec.  Dig.  §$  370,  S74.*l 

Appeal  from  Circuit  Court  Hafrlson 
County. 

Suit  by  John  J.  Sellers  and  others  against 
Sallle  Sellers.  Decree  for  complainants,  and 
defendant  appeals.    Reversed,  with  direction. 

W.  S.  Cason  and  Cason  &  Cox,  all  of 
Cynthiana,  for  appellant  M.  O.  Swinford, 
of  Cynthiana,  for  appellees. 

NUNN,  J.  This  Is  a  controversy  between 
a  widow  and  her  stepchildren.  Eleven 
Sellers  owned  a  ftirm  and  a  small  home  in  a 
little  town.  During  his  last  Illness  he  con- 
veyed the  home  to  his  wife  In  fee.  This  Is  a 
suit  In  equity  by  the  children  to  set  aside 
that  deed,  on  the  grounds  of  undue  Influence 
and  mental  incapacity.  The  farm  is  not  In- 
volved. The  court  submitted  the  Issues  of 
fact  to  a  Jury,  and  nine  of  them  signed  a 
verdict  against  the  deed.  The  court  rendered 
a  Judgment  thereon,  holding  the  deed  invalid. 
The  widow  appeals. 

Eleven  Sellers  was  married  to  the  appel- 
lant In  1899.  He  was  64  years  old,  and  she 
was  49.  It  was  his  second  marriage  and 
her  first  He  had  three  children  by  his  first 
wife,  and  they  are  the  appellees.  There  was 
no  issue  of  the  second  marriage.  At  the 
time  of  the  second  marriage  bis  three  chil- 
dren had  married  and  were  raising  families 
of  their  own.  Mr.  Sellers  lived  13  years 
after  this  marriage,  and  died  at  the  age  of 
77.  At  the  time  of  the  marriage  he  owned  a 
farm  of  117  acres,  4  or  6  miles  from  the 
town  of  Berry,  In  Harrison  coiinty.  About 
a  year  after  the  marriage  he  became  alBlcted 
with  weeping  eczema,  a  foul  and  loathsome 
disease.  The  physician  says  It  covered  his 
whole  body  and  was  the  worst  case  he  ever 
saw.  For  years  he  suffered  from  this,  and 
required  the  services  of  a  physician.  Mrs. 
Sellers  had  to  bathe  and  wash  and  change 
his  clothing  and  bed  linen  every  day.  Be- 
sides this,  she  cooked  and  did  all  the  washing 
and  honsekeeping.  During  a  part  of  the  first 
year,  she  had  for  help  a  little  10  year  old 
g^rl,  but  from  that  time  until  her  husband's 
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death  Bbe  did  all  the  work.  After  living  on 
the  farm  7  years  they  moved  to  Berry;  that 
la.  In  1906.  Mr.  Sellers  bought  a  little  house 
there  for  $600,  and  they  lived  in  it  until  his 
death. 

The  proof  shows  that  he  went  back  and 
fbrth  to  bis  farm  every  day  or  so,  as  the 
weather  would  permit,  but  along  in  January, 
before  his  death  in  March,  1912,  he  sold  about 
10  acres  oft  of  his  farm.  No  one  doubts  that 
at  this  time  he  was  mentally  capable  of  pro- 
tecting himself  in  a  business  transaction. 
His  children  were  displeased  wh6n  they 
beard  that  be  had  sold  part  of  the  farm,  and, 
as  they  say,  they  heard  he  was  about  to  sell 
the  remainder.  So,  by  agreement  among 
themselves,  they  met  at  Berry  in  the  latter 
part  of  January,  1912,  and  went  in  a  body 
to  the  home  of  thdr  father  and  "Mrs.  Sel- 
lers," as  they  speak  of  her.  They  told  him, 
in  Mrs.  Sellers'  presence,  that  they  did  not 
want  the  farm  sold,  and  asked  him  to  trans- 
fer or  turn  it  over  to  them  for  division,  and 
they  would  give  him  a  contract  to  pay  him 
$15  per  month  for  his  support  He  was  sur- 
prised, and  his  feelings  hurt,  and  In  tears 
told  them  that  it  was  his  property,  and  he 
felt  capable  of  managing  his  own  affairs. 
After  this,  he  talked  with  several  of  his 
neighbors,  told  them  the  facts  of  his  chil- 
dren's visit  and  his  disappointment,  and 
fear  that  they  would  try  to  deprive  his  wid- 
ow of  a  home  when  he  died.  He  told  them  he 
wanted  to  secure  to  Mrs.  Sellers  the  home  in 
Berry,  and  Inaulred  of  them  about  the  ef- 
ficacy of  wills  and  deeds,  and  said  he  was 
afraid  of  wills,  because  they  were  sometimes 
broken.  On  March  29th,  he  was  taken  down 
with  acute  bladder  trouble.  Dr.  Lang,  who 
for  years  had  been  treating  him  for  eczema, 
was  called  in.  This  doctor  was  also  a  notary 
public.  On  April  6tb  Mr.  Sellers  had  the 
doctor  prepare  a  deed,  by  which  he  conveyed 
to  his  wife  the  little  town  home.  The  doctor 
says  that  up  to  and  including  this  time  Mr. 
Sellers  possessed  all  his  mental  faculties,  and 
understood  what  he  was  doing  and  the  effect 
of  the  deed. 

Dr.  Lang  testifies  that  Mr.  Sellers  told  him 
what  he  wanted  done  and  why  be  wanted  to 
do  it  In  fact,  Mr.  Sellers  had  advised  with 
him  two  months  before,  and  said  that  as  soon 
as  he  could  get  time  he  wanted  the  doctor  to 
fix  up  some  papers  for  him,  and  in  that 
connection  told  him  of  the  visit  of  his  chil- 
dren, and  their  desire  to  have  him  divide  his 
farm  between  them.  He  gave  to  the  doctor 
the  same  reason  for  having  the  deed  written 
that  he  had  expressed  to  his  neighbors — the 
fear  that  his  children  would  not  deal  fairly 
with  his  widow.  He  also  made  mention  o;f 
the  burden  he  bad  been,  and  of  Mrs.  Sellers' 
faithfulness  in  caring  for  him  during  all  of 
his  afflictions,  and  that  it  would  be  doing  too 
little  for  her  to  give  her  the  town  home.  As 
soon  as  Mr.  Sellers  was  taken  sick,  his  chil- 
dren began  to  visit  him,  and,  as  they  say, 


aided  in  caring  for  blm,  and  administered 
medicine.  They  testify  to  giving  him  tablets 
prior  to  April  6th,  which  acted  like  opiates, 
and  say  that  at  no  time  after  he  was  taken 
sick  and  these  medicines  were  administered 
to  him  was  he  mentally  capable  of  under- 
standing a  business  transaction. 

[1]  The  trial  proceeded  on  the  idea  tliat 
the  deed  was  of  a  testamentary  character, 
and  the  same  wide  range  was  permitted  in 
the  introduction  of  testimony;  but  the  in- 
structions to  the  jury  were  based  rather  upon 
the  idea  that  the  instrument  in  question  was 
an  ordinary  deed,  execufed  under  circum- 
stances when  the  parties  are  supposed  to  be 
dealing  at  arm's  length,  and  required  the  Jury 
to  believe  that  Mr.  Sellers  not  merely  knew 
the  objects  of  bis  bounty  and  the  nature  of 
his  property,  but  also  his  property  righti. 
Naturally  the  Jury  must  have  concluded  that 
it  requires  a  higher  degree  of  mental  sound- 
ness to  know  one's  property  rights  than  it 
does  to  know  what  property  one  has.  Under 
these  instructions,  the  Jury  found  against 
Mrs.  Sellers  and  set  the  deM  aside. 

[2]  The  courts  make  a  distinction  between 
testamentary  deeds  and  a  deed  which  is  the 
result  of  an  ordinary  business  transaction, 
and  where  the  parties  are  dealing  with  each 
other  as  business  antagonists.  Meuth's  Ex'x 
V.  Meuth,  157  Ky.  784,  164  S.  W.  63;  Best 
v.  House,  113  S.  W.  849 ;  Bramel  v.  Bramel, 
101  Ky.  76,  39  S.  W.  520,  18  Ky.  Law  Rep. 
1074;  American  &  ^g.  Enc.  of  Law,  vol. 
28,  p.  74. 

[3]  Aside  from  his  age  and  sickness,  three 
circumstances  are  relied  on  by  the  children 
to  show  that  Mrs.  Sellers  unduly  Influenced 
him  to  make  the  deed: 

(1)  She  carried  the  purse.  During  his  last 
illness  they  proved  by  two  or  three  witnesses 
that  they  went  to  his  home  to  make  collec- 
tions. Mr.  Sellers  would  examine  the  ac- 
counts and  hand  them  to  bis  wife  for  ap- 
proval and  request  her  to  pay  them.  She 
went  to  the  purse,  procured  the  money,  and 
paid  them  as  directed. 

(2)  In  January,  when  the  children  wanted 
him  to  divide  the  farm  between  them,  and 
offered  him  $15  per  month,  they  say  he  made 
no  objection  at  first,  but  that  when  he  called 
his  wife  and  talked  to  her  about  it  in  their 
presence — they  could  not  hear  the  conversa- 
tion— he  turned  to  them  with  the  remark 
that  it  was  his  property,  he  was  not  dead 
yet,  and  he  was  capable  and  desirous  of  man- 
aging his  own  affairs. 

(3)  Dr.  Lang  says  that,  when  requested  to 
prepare  the  deed,  be  found  in  the  sick  room 
a  printed  blank  form  of  deed  on  the  table 
with  pen  and  ink — everything  ready  to  write 
it  The  argument  is  that  Mr.  Sellers  had 
been  confined  to  his  room  for  a  week  and 
could  not  have  procured  the  blank  form, 
and  therefore  his  wife  was  responsible  for 
it  being  there.  Some  facts  are  presented 
on  the  motion  for  a  new  trial  tending  to 
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show  that  Dr.  Lang,  on  reflection,  was  con- 
vinced that  his  testimony  In  this  respect  was 
erroneous.  But  disregarding  these  facts, 
and  accepting  the  case  as  It  went  to  the 
jury,  we  do  not  believe  the  presence  of  the 
blank  form,  and  the  fact  that  he  had  been 
sick  for  a  week.  Is  proof  either  that  Mr.  Sel- 
lers did  not,  or  that  she  did,  make  the  prepa- 
ration. If  be  advised  with  friends  about 
making  the  de^d  more  than  two  months  be- 
fore, and  spoke  to  the  doctor  about  writing 
it,  when  his  sanity  Is  certain,  and  expressed 
a  desire  to  convey  by  deed  rather  than  de- 
vise by  win,  is  it  unreasonable  that  he  took 
steps  to  perfect  the  plan  and  himself  pro- 
cured  the  blank  form  before  he  got  sick? 

Except  the  testimony  of  his  children  and 
their  children,  all  the  evidence  tending  to 
show  mental  incapacity  during  his  last  Ill- 
ness relates  to  times  after  the  deed  was 
made,  and  when  It  Is  admitted  that  he  was 
frequently  under  the  Influence  of  opiates. 
From  Dr.  Lang's  testimony  we  gather  that 
prior  to  April  6tb  opiates  were  administered 
to  blm  only  on  occasions  of  extreme  pain, 
and  the  effect  was  temporary,  so  that,  when 
the  pain  was  relieved  and  he  would  come 
from  under  the  Influence  of  the  opiates,  he 
was  bright  and  had  a  good  understanding 
of  everytljing.  It  was  not  until  after  April 
Ctb  that  opiates  were  regularly  adminIste^ 
ed,  and  even  then  he  possessed  his  mental 
faculties  when  not  under  their  immediate 
influence.  From  his  testimony  there  can  be 
no  question  as  to  his  memtal  soundness  at 
the  time  be  made  the  deed.  He  was  in- 
troduced as  a  witness  by  the  children,  and 
his  disinterestedness  is  conceded  by  all  par- 
ties. 

For  the  purpose  of  showing  mental  In- 
capacity, two  Instances  are  shown  before 
his  Illness:  One  witness,  Sandy  Simpson, 
about  55  years  of  age,  says  that  he  met  Mr. 
Sellers  on  the  road  during  the  previous  sum- 
mer, and  that  Mr.  Sellers  called  him  "Uncle 
Sandy."  While  the  witness  displays  no  re- 
sentment over  this,  he  does  say  It  never  oc- 
curred before.  Other  witnesses,  even  young- 
er. In  giving  their  testimony,  repeat  conver- 
sations they  bad  with  Mr.  Sellers,  and  It 
appears  that  he  spoke  to  them  as  "uncle" 
or  "aunt"  The  fact  tluit  these  witnesses 
were  not  astonished  by  this  familiar  form 
of  address  Indicates  that  they  accepted  it 
as  a  sign  of  close  Intimacy.  The  other  in- 
stance Is  about  a  witness  writing  a  rent 
contract  for  Mr.  Sellers  when  the  witness 
knew  that  Mr.  Sellers  bad  already  contract- 
ed the  land  to  another  party.  But  the  other 
party  testifies  that  he  had  surrendered  that 
portion  of  the  land  and  consented  to  tbe 
making  of  another  contract 

We  have  reached  the  conclusion  that  the 
weight  of  tbe  evidence  Is  against  tbe  verdict. 
We  are  unable  to  see  that  bis  conveyance  of 
tbe  town  home  to  bis  wife  was  the  result 


of  any  influence  other  than  that  produced 
by  tbe  diildren  themselves,  when  they  re- 
quested blm  to  let  them  administer  on  Us 
estate.  Through  all  their  married  life  Mrs. 
Sellers  was  ktai  and  attentive.  There  is  no 
conflict  in  tbe  evidence  as  to  his  affection 
for  her,  and  the  great  service  she  rendered 
him.  That  be  appreciated  it  his  neighbors 
testify,  and  from  their  testimony  It  Is  clear 
that  the  conveyance  was  not  only  rational 
and  commendable,  but  the  result  of  a  de- 
termination formed  mbntbs  before  his  last 
Illness. 

[4]  We  would  be  disposed  to  give  more 
effect  to  tbe  verdict,  were  it  not  for  the  error 
In  the  Instructions  above  referred  to.  But 
this  being  purely  an  equitable  action,  the 
court  out  of  its  discretion,  and  not  under 
any  requirement  of  law,  submitted  the  Issue 
of  fact  in  order  to  obtain  advisory  aid  of 
the  Jury.  Their  verdict  is  not  necessarily 
conclusive,  and  the  chancellor  may  disre- 
gard it  HUl'Y.  Phillips,  87  Ky.  IfiO,  7  S.  W. 
917,  10  Ky.  Law  Rep.  31 ;  McElwaIn  v.  Rus- 
sell, 12  S.  W.  777,  11  Ky.  Law  Hep.  649; 
Ford  V.  Ellis,  56  S.  W.  512,  21  Ky.  Law  Rep. 
1837;  Morawlck  v.  Martlneck,  128'  Ky.  155, 
107  8.  W.  759,  32  Ky.  Law  Rep.  971;  Ban- 
non  V.  Patrlck-Bannon  Sewer  Pipe  Co.,  136 
Ky.  556,  119  S.  W.  1170,  124  8.  W.  843. 

Feeling  that  the  weight  of  the  evidence 
favors  the  validity  of  the  deed,  we  are  of 
the  opinion  that  the  lower  court  should  have 
disregarded  the  verdict,  and  tbe  Judgment  Is 
reversed,  with  directions  to  enter  a  decree 
upholding  the  deed. 


NORFOLK  &  W.  RT.  CO.  ▼.  THOMPSON, 
(Court  of  Appeals  of  Kentucky.    Dec.  18, 1914.) 

1.  Master  and  Sebvant  (S  145*)— Pebsosai 

INJCRIBS    —   CONSTBUOIION     OV     RaILBOAD 

Rules. 

A  rule  of  a  railroad  company  prohibiting 
employes  from  riding  on  the  pilots  of  engines 
in  road  service  has  no  application  to  the  act 
of  a  servant  mountinK  a  step  in  tbe  rear  of  the 
pilot  in  order  to  reach  tbe  cab,  with  no  inten- 
tion of  riding  on  the  pilot. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  288 ;   Dec.  Dig.  |  145.*) 

2.  Masteb  and  Skbvant  (J  145*)— Pebsonal 

INJUBIES— CONSTBUCTION     OF     RULEB. 

A  rule  of  a  railroad  company  that  when  a 
following  train  is  within  sight  or  bearing  a 
flagman  must  remain  until  such  train  has  been 
stopped,  and  will  then  proceed  thereon  until 
bis  train  is  overtaken,  has  no  application  to  a 
flagman  who  has  stopped  a  train,  ridden  on 
the  engine  thereof  to  catch  up  with  his  train 
as  required  by  the  rules,  and  who  then  dis- 
mounts to  catch  hia  train,  a  little  ahead  of 
him,  bat  fails,  and  then  returns  to  tbe  engine 
which  he  has  just  left  and  attempts  to  mount 
thereon  while  In  motion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  288;  Dec  Dig.  f  145.*] 

8.  TriAI,      (J     260*)— iNSTEUOnONS— COVEEED 

BT  Othbb  Instructions. 

Where  a  brakeman  of  an  extra  freight 
train  was  riding  in  the  engine  of  a  following 
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train  which  he  bad  Baggei,  in  order  to  catch 
up  to  bis  train,  which  had  gone  ahead,  as  the 
rales  required,  and  when  tbe  engine  reached 
the  yards  of  the  station  of  destination,  was  iu- 

i'ared  by  attempting  to  mount  such  engine  after 
laving  left  it  to  go  to  his  train,  an  instruction 
that  if  on  arrival  of  the  following  train  he  did 
not  see  his  own  train,  or  have  reasonable 
ground  to  believe  he  could  catch  his  train,  but 
left  the  engine  without  necessity  and  out  of 
line  of  his  employment,  then  he  could  not  re- 
cover, covers  a  requested  instruction  that  if 
tbe  conductor  of  the  extra  put  his  train  away 
and  checl<ed  plaintiff  out,  and  he  at  tbe  time 
of  the  injury  bad  no  duty  to  perform  on  either 
train,  then  be  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §S  651-659;   Dec.  Dig.  §  260.*] 

4.  Masteb  and  Servant  (|  288*)— Assump- 
tion OF  Risk— Question  fok  Jijbt. 

A  brakeman  does  not  assume^  as  a  matter 
of  law,  the  risk  of  injury  occurring  while  at- 
tempting to  board  an  engine  by  stepping  on  a 
step  on  the  pilot  of  an  engine,  where  there  was 
evidence  that  the  step  was  detective,  and  it  was 
doubtful  whether  hie  injuries  were  caused  by 
the  defective  step  of  which  be  had  no  Imowl- 
edge,  or  by  his  effort  to  mount  the  engine  while 
in  motion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {{  1068-1088;  Dec.  Dig. 
{  288.*1 

6.  Appeal  and  Ebbob  (S  1004*)— Amount  of 
Award  —  Comparative  Neolioence  —  Re- 
duction OF  Recovebt. 

It  is  for  the  jni7.  not  tbe  appellate  conrt, 
to  compare  plaintilTB  contributory  negligence 
with  that  of  the  defendant  and,  after  ascer- 
taining the  full  amount  of  his  damages,  to 
award  such  proportional  part  thereof  as  the 
negligence  attributable  to  the  defendant  bore  to 
the  entire  negligence  attributable  to  both. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  3944-3947;  Dec.  Dig.  { 
1004.*] 

6.  Damages  (8  132*)— Pebsonal  Injubies— 
Excessive  Amount— Compakative  Neoli- 
oence. 

$10,000  is  not  excessive  damages  for  in- 
juries to  a  brakeman,  28  years  of  age,  resulting 
to  amputation  of  his  leg  near  tbe  hip,  where 
the  physical  and  mental  suffering  lasted  for  a 
long  time,  and  his  earning  capacity  was  neces- 
sarily decreased,  even  conceding  that  plaintiff 
was  guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S§  372-385,  396;   Dec.  Dig.  §  132.*] 

7.  Masteb  and  Sebvant  (|  270*)— Injuries 
to  Flagman— Admissibility  of  Evidence. 

Where,  in  an  action  for  injuries  to  a  brake- 
man  while  attempting  to  mount  a  moving  en- 
gine by  stepping  on  tbe  stirrup  in  the  rear  of 
the  pilot,  defendant  showed  that  the  stirrup 
was  designated  for  the  use  of  shopmen  only, 
while  the  engine  was  at  rest,  testimony  that  it 
had  long  been  the  custom  of  trainmen  to  use 
the  stirrup  in  the  rear  of  the  pilot  to  mount 
the  engine  while  in  motion  was  proper  in  re- 
buttal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  913-927,  932;  Dec 
Dig.  !  270.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  F.  S.  Thompson  against  the  Noi^ 
follt  ft  Western  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


J.  R.  Johnson,  Jr^  of  Pike^^e,  and  Holt, 
Duncan  &  Holt,  of  Huntington,  W.  Va.,  for 
appellant  Proctor  K.  Malin,  of  Ashland,  and 
'M.  S.  Bums,  of  Louisa,  for  appellee. 

CLAY,  O.  In  this  action  for  damages  for 
personal  Injuries  against  the  defendant,  Nor- 
folk &  Western  Railway  Company,  plaintiff,  F. 
S.  Thompson,  recovered  a  verdict  and  Judg- 
ment for  $10,000.  Tbe  railway  company  ap- 
peals. 

At  the  time  of  the  accident  defendant  was 
engaged  and  plaintiff  was  employed  in  inter- 
state commerce,  and  tbe  action  Is  based  on 
the  federal  Employers'  Liability  Act.  Ac- 
cording to  the  evidence  for  plaintiff,  the  ac- 
cident occurred  under  the  following  circum- 
stances: Plaintiff,  who  was- about  28  years 
of  age,  had  been  employed  by  defendant  as  a 
freight  brakeman  for  about  18  months.  In 
running  between  Bluefleld  and  WllIiam.son, 
W.  Va.  The  accident  occurred  on  September 
11,  1911.  On  the  night  previous  to  tbe  acci- 
dent plaintiff  left  Vivian  on  train  extra  1090 
west,  and  was  i>erformlng  the  duties  of  rear 
brakeman.  When  the  train  reached  Grape- 
^'Ine,  12  miles  east  of  Williamson,  and  stop- 
ped there,  plaintiff,  as  required  by  the  rules 
of  the  company,  went  Imck  east  for  the  pur- 
pose of  flagging  first  85,  another  freight  train 
which  was  due  about  that  tlm&  While  so  en- 
gaged his  train  (extra  1000)  pulled  out  and 
left  him.  Under  these  circumstances.  It  was 
his  duty,  under  the  rules  of  the  company,  to 
take  tbe  next  train  and  ride  it  until  his  train 
was  overtaken.  When  first  85  came  along,  he 
flagged  It,  and,  boarding  the  engine  at  the 
gangway,  rode  thereon  to  the  east  William- 
son yard,  as  far  as  the  telephone  box,  where 
the  train  stopped  for  the  purpose  of  permit- 
ting the  head  brakeman  to  telephone  to  the 
yard  office  and  procure  a  track  on  which  to 
put  away  his  train.  This  occurred  some  time 
between  8  and  9  o'clock  a.  m.  The  point  at 
which  the  train  stopped  Is  abont  a  mile  and 
a  lialf  or  two  miles  from  the  station  at  Wil- 
liamson. TMien  the  Williamson  yards  were 
reached,  plaintiff  saw  his  own  train  standing 
on  the  track  abont  250  or  300  yards  ahead  of 
first  85.  Under  these  circumstances  he  claims 
that  It  was  his  duty  to  attempt  to  overtake 
his  own  train.  With  that  end  In  view  he  an- 
nounced to  tbe  engUieer  that  he  was  going  to 
try  to  catch  his  own  train,  and  left  the  en- 
gine and  proceeded  along  the  track.  Before 
reaching  his  train  It  pulled  ont,  and  he  could 
not  overtake  It.  Not  being  able  to  overtake 
his  own  train  at  thai  point.  It  was  his  duty 
to  return  to  first  85,  and  ride  that  engine 
tmtU  his  train  was  overtaken.  It  was  cus- 
tomary to  ride  the  engine  In  order  to  be  in  a 
position  promptly  to  reach  the  preceding 
train.  When  he  returned  to  board  first  85  it 
had  started  np.  As  the  train  approached 
him,  he  gave  the  engineer,  who  was  looking 
at  him,  tbe  steady  signal,  and  stepped  to  the 
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left  band  side  of  the  track  for  the  purpose 
of  mounting  the  engine  as  it  passed  blm. 
When  the  engine  reached  him  be  undertook 
to  board  It  at  the  step  just  back  of  tbe  pilot 
beam.  There  Is  a  step  of  this  kind  on  each 
side  of  tbe  oiglne.  It  consists  of  a  piece  of 
iron  about  five  or  six  inches  wide  which 
hangs  down  from  the  rear  of  the  pilot.  From 
the  bottom  It  turns  out  at  right  angles.  On 
the  pilot  beam  Is  a  flagstaff  which  Is  used  as 
a  handhold  In  mounting  tbe  engine  on  this 
step.  After  catching  hold  of  the  flagstaff, 
plaintiff  made  several  attempts,  first  with 
one  foot  and  then  with  the  other,  to  get  on 
the  step.  Each  time  his  foot  would  slip  off. 
Finally  his  right  foot  slipped  off  the  step  and 
went  under  the  trucks  of  the  engine.  His 
leg  was  so  mangled  and  crushed  that  ampu- 
tation was  necessary.  After  tbe  operation 
only  abont  eight  inches  of  his  right  leg  re- 
mained attached  to  his  body.  The  step  which 
he  attempted  to  mount,  and  which  should 
have  stood  at  right  angles,  was  bent  down  to 
an  angle  of  about  45  degrees.  The  bottom  of 
tbe  step  should  have  been  "notched"  or  "scal- 
loped" to  prevent  one's  foot  from  slipping, 
but  instead  it  was  worn  smooth.  The  bent 
and  smooth  condition  of  the  step  caused  his 
foot  to  slip  off.  It  further  appears  from 
plaintiff's  evidence  that  there  are  three  sets 
of  steps  on  an  engine,  those  in  the  rear  of 
the  pilot,  those  in  tbe  gangway,  and  those 
in  the  rear  of  the  tender.  It  was  customary 
for  the  trainmen  to  use  the  steps  in  tbe  rear 
of  the  pilot  for  the  purpose  of  getting  on  the 
engine.  In  mounting  the  engine  at  that  point 
plaintiff  did  not  Intend  to  ride  on  the  pilot, 
but  his  purpose  was  to  step  on  tbe  pilot  and 
then  proceed  along  the  running  board  until 
the  cab  of  the  engine  was  reached,  a  custom 
which  he  and  his  witnesses  claim  was  fre- 
quently followed  by  brakemen.  WhUe  admit- 
ting that  he  had  no  duties  to  perform  on  the 
engine  which  he  mounted,  and  It  was  proper 
for  the  engineer  to  take  his  signals  from  the 
head  brakeman,  who  had  gone  forward  to  se- 
cure a  track  for  the  train,  plaintiff  says  that, 
as  the  rules  required  him  to  ride  on  train  85 
until  his  own  train  was  overtaken,  and  as  he 
was  unable  to  reach  his  train  at  the  point 
where  train  85  stopped,  it  was  his  duty  to 
again  flag  train  85  and  ride  thereon  until 
his  own  train  was  overtaken.  For  that  rea- 
son it  was  tbe  duty  of  tbe  engineer  of  train 
85  to  heed  bis  signal  to  stop  the  train. 

Tbe  defendant  introduced  in  evidence  rule 
No.  32,  providing  as  follows: 

"Employes  are  prohibited  from  riding  on 
pilots  of  engines  in  road  service,  and  they  must 
not  under  any  circumstances  ride  on  engine 
foot  boards  between  engine  and  can." 

Defendant  also  Introduced  evidence  to  the 
effect  that  the  step  by  which  plaintiff  at- 
tempted to  mount  the  engine  -  was  designed 
and  placed  on  the  engine  for  the  use  of  shop 
employes  for  the  purpose  of  cleaning  and 
repairing  the  engine  while  stationary,  and 
was  not  for  use  by  employes  while  the  engine 


was  in  road  service  In  motion.  The  reason 
for  this  restricted  use  was  that  all  tbe  ma- 
chinery and  tbe  boiler,  for  its  entire  length, 
were  between  that  step  and  the  cab,  and  it 
was  therefore  extremely  dangerous  to  get 
on  the  engine  In  that  way.  It  was  much 
safer  to  get  on  the  engine  through  the  gang- 
way. The  engineer  on  train  first  85  testifies 
that  Head  Brakeman  Fox  went  forward  to 
secure  a  track  for  the  train.  After  securing 
the  track,  Fox  signaled  him  to  proceed. 
Both  Fox  and  plaintiff  gave  him  tbe  signal 
to  go  ahead.  It  was  his  duty  to  take  bis 
signals  from  Fox.  Plaintiff  never  told  him 
that  he  was  going  to  get  off  and  overtake  his 
train.  Did  not  remember  of  seeing  plaintiff 
get  off  at  all.  Witness  admitted  that  brake- 
men  very  frequently  mounted  the  engine  at 
the  step  at  tbe  pilot  beam.  Defendant  also 
Introduced  in  .evidence  rule  90,  requiring  tbe 
rear  and  head  brakeman  to  protect  their 
trains  when  stopped  or  delayed  under  such 
circumstances  that  they  might  be  overtaken 
by  another  train.  Rule  99a  on  tbe  same 
subject  was  also  introduced,  and  provides  in 
part  as  follows: 

"When  a  train  is  within  sight  or  bearing,  tbe 
flagman  must  remain  until  such  train  has  been 
stopped,  and  will  then  proceed  thereon  antil 
his  train  is  overtaken." 

The  conductor  of  train  1090  testified  that 
his  train  reached  tbe  telephone  box  In  the 
Williamson  yards  at  7:25  a.  m.  He  remained 
there  about  three  minutes  before  a  track  was 
assigned.  He  put  the  train  in  on  the  assign- 
ed track,  cut  the  engine  loose,  and  registered 
off  himself  and  crew,  including  plaintiff,  at 
7:50  a.  m.  There  was  further  evidence  to 
tbe  effect  that  the  pilot  step  was  in  good 
condition  and  met  all  the  requirements  of  tbe 
Interstate  Commerce  Commission,  and  was  in 
common  use  upon  engines  of  the  stj'le  In 
question. 

In  instruction  No.  1  the  court  told  the 
jury  that  plaintiff  was  employed  and  defend- 
ant was  engaged  In  interstate  commerce,  and 
that  the  action  was  controlled  by  the  federal 
Employers'  Liability  Act.  Instructions  Nos. 
2  and  3  are  as  follows: 

"(2)  The  court  instructe  the  jury  that  if 
they  find  and  believe  from  the  evidence  that 
the  plaintiff,  F.  S.  Thompson,  was,  at  the  time 
of  bis  injury,  at  a  place  where  his  duties  as  an 
employe  of  the  defendant  required  him  to  be, 
and  engaged  in  tbe  performance  of  such  duties 
when  and  at  the  time  he  attempted  to  mount 
the  engine,  and  if  the  jury  shall  further  find 
and  believe  from  the  evidence  that  the  defend- 
ant negligently  suffered  or  permitted  the  step 
upon  said  engine  to  be  defective,  or  bent,  or 
insufficient,  or  out  of  repair,  and  that  tbe  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
care  upon  its  part  could  have  Icnown,  of  said 
step  being  defective,  or  insufficient,  or  bent,  or 
out  of  repair,  if  such  existed.  In  time  to  have 
avoided  tlie  injury  to  plaintiff,  by  the  exercise 
of  ordinary  care  upon  its  part,  and  that  as  a 
direct  and  proximate  result  of  such  negligence 
of  the  defendant  in  the  particulars  hereinabove 
set  forth,  if  any  there  was,  the  plaintiff,  while 
in  the  disciiarge  of  his  duties  as  brakeman,  on 
the  occasion  in  question,  received  the  injuries 
complained  o:^  then  the  Utw  is  for  the  plaintiff. 


Digitized  by 


Google 


454 


171  SOUTHWESTERN  RBPOBTEB 


(Ky. 


and  the  jury  will  so  find  and  fix  his  damages 
as  indicated  in  instruction  No.  7. 

"And  the  court  further  instructs  the  jury  that 
if  they  believe  and  find  from  the  evidence  that 
the  plaintiff,  Thompson,  was,  at  the  time  he 
received  the  injuries  complained  of,  at  a  place 
where  his  duties  as  an  employ*  of  the  defend- 
ant required  him  to  be,  and  was  engaged  in  the 
performance  of  such  duties,  and  shall  further 
believe  and  find  from  the  evidence  that  at  the 
time  that  he  attempted  to  board  the  engine  in 
qacRtion  the  engineer  thereon  knew  that  said 
plaintiff  was  about  to  board  said  train,  and  with 
such  knowledge  carelessly  or  recklessly  or  neg- 
ligently operated  said  train,  and  that  as  a  direct 
and  proximate  result  of  such  negligence  of  the 
defendant  in  this  particular,  if  any  there  was, 
the_  plaintiff,  while  in  the  discharge  of  his 
duties  as  brakeman,  on  the  occasion  in  question, 
received  the  injuries  complained  of,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should 
80  find  and  fix  his  damages  as  indicated  in  in- 
struction No.  7. 

"(3)  The  coort  instructs  the  jury  that  If  they 
find  from  the  evidence  in  the  case  that  the  plain- 
tiff, F.  S.  Thompson,  on  the  occasion  in  ques- 
tion, when  the  train  on  which  he  came  from 
Grapevine  arrived  at  or  near  to  the  yards  of 
defendant  at  Williamson  and  stopped  at  the 
east  end  of  said  yards  at  the  telephone  station 
to  phone  for  orders  for  track  to  switch  train 
on,  did  not  then  see  his  own  train  (No.  1090) 
and  believe  and  have  reasonable  grounds  to 
believe  that  he  could  catch  his  said  train,  and 
under  such  circumstances  left  the  train  on 
which  he  was  riding  in  an  effort  to  get  on  his 
train  1090,  but  without  necessity  and  out  of  the 
Une  of  his  employment  left  the  engine  of  train 
85  and  was  injured  in  an  effort  to  return  to 
said  engine,  then  and  in  that  event  they  must 
find  a  verdict  for  defendant 

"The  phrase  'reasonable  grounds  to  believe,' 
as  used  in  this  instruction,  are  such  grounds 
as  would  induce  one  of  ordinary  prudence  to  be- 
lieve it  under  the  circumstances." 

Instruction  No.  4  covers  the  qnestlon  of 
contributory  negligence  and  the  measure  of 
damages  applicable  to  that  state  of  case. 

In  Instruction  No.  5,  the  court  told  the  jury 
that  the  defendant  company  was  not  an  in- 
surer of  the  safety  of  Its  employes,  but  was 
bound  only  to  exercise  ordinary  care  to  pro- 
vide for  them  a  reasonably  safe  place  for 
them  to  work,  taking  into  consideration  the 
surrounding  circumstances  and  conditions 
and  the  nature  and  character  of  the  work  to 
be  performed,  and  that  they  should  find  for 
the  defendant  unless  they  believed  from  the 
evidence  that  the  accident  to  plaintiff  was 
the  direct  and  proximate  result  of  tbe  n^- 
ligence  of  defendant  as  set  forth  In  Instruo- 
tion  No.  2. 

Instruction  No.  6  covers  the  plea  of  as- 
sumed risk,  and  instruction  No.  7  presents 
the  measure  of  damages. 

[1]  (1)  The  contention  is  made  that  plain- 
tiff's injuries  were  caused  solely  by  bis  own 
negligence  in  disregarding  the  rules  of  the 
company.  It  Is  first  Insisted  that  he  violated 
rule  32,  prohibiting  employes  from  riding  on 
the  pilots  of  engines  In  road  service.  In  sup- 
port of  this  proposition  It  Is  argued  that  the 
engine  of  train  85  was  In  the  road  service, 
and  It  is  conclusively  shown  by  the  evidence 
that,  in  order  to  mount  the  engine  by  means 
of  the  stirrup  in  the  rear  of  the  pilot.  It  was 
absolutely  necessaiy  to  step  on  the  pilot,  and 


therefore  to  ride  on  the  pilot  In  violation  of 
the  above  rule.  We  are  not,  however,  dis- 
posed to  give  the  rule  such  a  broad  and  com- 
prehensive meaning.  The  rule  Is  evidently 
Intended  to  guard  against  the  actual  use  of 
the  pilot  for  the  purpose  of  riding  thereon. 
It  was  not,  we  think,  Intended  to  cover  the 
case  of  the  use  of  the  pilot  for  a  mere  tempo- 
rary step  in  passing  from  one  part  of  the  en- 
gine to  another,  though  the  person  whose  foot 
was  placed  on  the  pilot  might,  for  that  In- 
stant, be  riding  thereon.  On  the  sides  of 
many  freight  cars  there  are  ladders  used  by 
trainmen  in  mounting  the  cars.  Suppose  the 
company  promulgated  a  rule  prohibiting 
trainmen  from  riding  on  these  ladders. 
Would  it  be  contended  that  a  person  using  a 
ladder  for  the  purpose  of  mounting  a  car 
would  violate  that  rule?  We  think  not,  and 
for  the  same  reason  conclude  that  the  act  of 
plaintiff  in  stepping  on  the  pilot  was  not  a 
violation  of  rule  32. 

[2]  But  It  Is  farther  insisted  that  plaintiff 
violated  rule  99a,  above  quoted,  because  he 
did  not  wait  until  the  engine  of  train  85 
stopped  before  attempting  to  board  It.  It  la 
reasonably  clear,  we  think,  that  rule  99a  did 
not  control  plaintUTs  conduct  at  the  time  of 
the  accident.  The  purpose  of  that  rule,  as 
we  understand  It,  was  to  require  the  rear 
brakeman  to  see  that  the  train  approaching 
In  the  rear  of  his  own  train  was  stopped,  not 
for  the  purpose  of  enabling  him  to  mount  the 
train,  but  to  protect  his  train  in  front  In 
the  case  under  consideration  plaintiff  was 
not  engaged  in  flagging  train  86.  He  was 
merely  i)erformIng  his  duty  by  attempting 
to  overtake  his  own  train. 

(2)  Another  error  relied  on  is  the  refusal 
of  the  trial  court  to  give  Oie  following  in- 
struction: 

"The  court  instructs  the  jury  that,  if  they 
believe  and  find  from  the  evidence  that  the  step 
attached  to  the  pilot  beam  of  the  engine  in 
question,  and  in  front  of  the  cylinder  head,  was 
placed  there  for  the  sole  use  of  shopmen  and 
others  working  upon  the  front  part  of  the  en- 
gine while  not  In  motion,  not  stationary,  and 
that  trainmen  were  forbidden  by  the  rules  of 
the  defendant  to  use  the  same  while  the  en- 
gine was  in  road  service  and  in  motion,  and 
that  the  plaintiff  was  familiar  with  such  rule 
at  the  time  of  his  injury,  but,  in  violation  of 
the  same,  undertook,  by  means  of  said  step, 
to  board  said  engine  while  in  road  service  and 
running,  and  was  injured  by  his  foot  slipping 
from  said  step  and  under  the  wheels  of  said  en- 
gine, then,  and  in  that  event  the  plaintiS  can- 
not recover,  and  their  verdict  should  be  for  Ute 
defendant." 

It  will  be  observed  that  this  InstructioD  is 
predicated  on  defendant's  construction  of 
rule  32  that  It  prohibited  the  mere  stepping 
on  the  pilot  for  the  purpose  of  mounting  the 
engine.  Being  of  the  opinion  that  the  rule 
does  not  bear  this  construction,  it  follows 
that  the  offered  Instruction  was  properly  re- 
fused. 

[3]  (3)  The  failure  to  give  the  following  in- 
struction is  also  assigned  as  error: 

"The  court  instructs  the  jury  that,  if  they 
find  and  believe  from  the  evidence  in  this  case 
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that  C  M.  McQueen,  the  conductor  of  train 
No.  1090,  had,  after  the  plaintifE  was  left  at 
Grapevine  and  picked  up  by  trnin  No.  85,  per- 
formed for  the  plaintiff  his  dntiea  upon  train 
No.  1090,  and  had,  before  the  injury  to  the 
plaintiff,  put  said  train  No.  1090  away,  and 
had  taken  its  engine  to  the  roundhouse  or  spark 
truck,  and  registered  himself  and  train  crew 
off,  including  the  plaintiff,  and  that  the  plain- 
tiff, at  the  time  of  his  injury,  had  no  duties 
to  perform,  either  upon  train  1090  or  train  85, 
then  and  in  that  event  the  plaintiff,  whUe  at- 
tempting to  board  the  engine  attached  to  train 
No.  85,  was  out  of  the  line  of  his  employment, 
and  cannot  recover." 

Tbia  instruction  presents  for  the  considera- 
tion of  the  jury  certain  facts  which,  if  true, 
would  show  tliat  plaintiff  did  not  mount  the 
engine  for  the  purpose  of  overtaking  his  own 
train,  but  did  so  at  a  time  when  be  had  no 
duties  to  perform  and  was  ont  of  the  line  of 
his  employment  This  phase  of  the  case,  we 
think,  is  fully  covered  by  instruction  No.  8, 
wherein  the  jury  was  told,  in  substance,  that 
if  upon  the  arrival  of  train  86  plaintiff  did 
not  then  see  his  own  train  and  believe  and 
have  reasonable  grounds  to  believe  he  could 
catch  his  train,  but  left  train  86  without  ne- 
cessity therefor,  and  out  of  the  line  of  his 
employment,  they  should  find  for  the  defend- 
ant. 

[4]  (4)  The  court  gave  an  Instruction  on 
assumed  risk,  which  Is  not  criticized  by  de- 
fendant It  is  insisted,,  however,  that  the 
jury  wholly  disregarded  this  instruction,  and 
tliat  the  facts  make  out  a  case  where  plaintift 
should  be  held  as  a  matter  of  law  to  have  as- 
sumed the  risk.  It  must  be  remembered, 
however,  tliat  there  is  evidence  tending  to 
show  that  the  step  was  defective.  There  is 
no  evidence  from  which  it  could  be  Inferred 
tliat  plaintiff  knew  of  this  defective  condi- 
tion, or  that  it  was  plainly  observable.  Un- 
der these  circumstances,  of  course,  it  cannot 
be  said  that  be  assumed  the  risk  of  injury 
from  the  defective  step.  It  being  doubtful 
whether  Ills  injuries  were  caused  by  the  de- 
fective step  or  by  his  effort  to  mount  the  en- 
gine while  in  moti<»i,  and  the  facts  not  being 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them,  but  presenting  a 
question  about  which  reasonable  men  may 
fairly  differ,  we  cannot  say,  as  a  matter  of 
law,  that  plaintiff  knew  and  appreciated  the 
danger,  and  therefore  assumed  the  risk  of  in- 
Jury. 

[i,  •]  (5)  It  is  next  hislsted  that  the  ver- 
dict is  excessive.  This  contention  is  based 
on  the  assumption  that  plaintiff  was  guilty  of 
contributory  negligence,  and  that  the  Jury 
failed  altogether  to  tal^e  into  consideration 
such  negligence  in  fixing  the  amount  of  the 
verdict  The  evidence  shows  that  plaintiff 
was  only  28  years  of  age,  and  therefore  had 
a  long  expectancy  of  life.  His  leg  was  so 
badly  crushed  that  amputation  became  neces- 
sary. The  physical  and  mental  suffering 
growing  out  of  bis  injuries  were  not  only  in- 
tense, but  lasted  for  a  long  time.    His  leg 


'  having  been  amputated  near  the  hip,  bis 
power  to  earn  money  has  been  largely  im- 
paired. Even  If  it  be  admitted  that  plaintiff 
was  guilty  of  contributory  negligence,  still 
it  was  peculiarly  within  the  province  of  the 
Jury  to  compare  his  negligence  with  that  of 
the  defendant  and,  after  ascertaining  the  full 
amount  of  the  damages,  to  award  plaintiff 
such  proportional  part  thereof  as  the  negli- 
gence attributable  to  the  defendant  bore  to 
the  entire  negligence  attributable  to  both. 
N.  &  W.  R,  Co.  V.  Earnest,  229  U.  S.  114, 
33  Sup.  Ct.  654,  57  L.  Ed.  1096,  Ann.  Cas. 
1914C,  172.  Larger  verdicts  have  been  sus- 
tained by  the  conrts,  and,  taking  into  con- 
sideration the  serious  character  of  plaintiff's 
injury,  the  consequent  impairment  of  his 
earning  capacity,  and  the  suffering,  both 
physical  and  mental,  which  he  necessarily 
endured,  we  are  not  prepared  to  say  that  the 
verdict  is  excessive. 

[7]  (6)  Lastly  it  is  insisted  that  the  trial 
court  erred  in  admitting  evidence  of  the  cus- 
tomary violation  of  rule  32  without  showing 
knowledge  of  such  violation  on  the  part  of  de- 
fendant's officers  superior  In  authority  to 
plaintiff.  The  evidence  complained  of  was  to 
the  effect  that  it  had  long  been  the  custom  of 
trainmen  to  use  the  stirrup  in  the  rear  of  the 
pilot  for  the  purpose  of  mounting  the  engine. 
This  evidence  was  not  introduced  for  the  par- 
pose  of  showing  a  customary  violation  of 
rule  32,  for,  as  we  have  before  said,  that  rule 
did  not  prohibit  trainmen  from  stepping  on 
the  pilot  for  the  purpose  of  mounting  the 
engine.  The  evidence  referred  to  was  clearly 
admissible  to  counteract  the  effect  of  defend- 
ant's evidence  that  the  step  in  question  was 
designed  for  use  by  shopmen  only,  and  was 
not  Intended  to  be  nsed  by  trainmen. 

Judgment  affirmed. 


BROTHERHOOD  OF  RAILROAD  TRAIN- 
MEN v.  SWEARlNGEN. 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 
1914.) 

1.  Instjbanck  (g  805*)  —  Fraternal  Bbnkfi- 

CIARY    AsSOCIATrON   —  REABONABUSNBSS    OF 

Rules— Relief  Within  Association. 
Fraternal  beneficiary  associations,  mayi  by 
adopting  a  constitution  and  by-laws,  provide 
reasonable  rules  and  regulations  for  settling 
their  own  disputes  and  for  the  granting  or  re- 
fusing of  benefits,  and  may  establish  their  own 
tribunals  of  original,  intermediate,  and  appel- 
late jurisdiction ;  and  the  members  must  con- 
form to  their  reasonable  rules  and  regulations 
and  exhaust  their  remedies  within  the  associa- 
tion before  the  civil  courts  will  take  cognizance 
of  their  grievances. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  SI  1987,  1988;  Dec.  Dig.  {  805.*] 

2.  Insubance  (I  805*)  —  Fbatebnal  Inbor- 
ANOB— Action  on  Cebtivioatb— Conditions 
Precedent. 

The  rules  of  a  fraternal  benefit  association 
required  a  claim  for  death  to  be  passed  on  first 
bv  the  general  secretary,  and,  if  disapproved  by 
him,   to  he   referred   to   the  beneficiary   board, 


•For  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serlaa  A  Rep'r  Indexea 
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front  whose  adTene  dedsion  the  dabnant  conid 
appeal  in  writing,  within  60  days,  to  the  insur" 
ance  board.  A  claim  for  death  benefits  was 
received  by  the  secretary  in  January,  1912,  but 
his  disapproval  was  not  notified  to  claimant 
until  April,  nor  that  of  the  beneficiary  board 
till  May  17th.  In  that  notice  claimant  was  ad- 
vised that  the  insurance  board  would  not  meet 
till  January,  1913.  Claimant  promptly  ap- 
pealed, insisting  on  an  early  hearing.  In  Jan- 
nary,  1913,  the  insurance  board  declined  to  pass 
on  the  claim,  because  not  duly  taken.  Beld, 
that  claimant  had  exhausted  her  remedies  with- 
in the  association,  as  required  by  Its  constitu- 
tion, and  could  appeal  to  the  courts. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Sg  1987,  1988;   Dec.  Dig.  S  805.*] 
8.  Insurance  (S  819*)— Fbaternal  Benefit 
Association— Action— SuFKOiENCT  of  Ev- 
idence-Employment. 

In  an  action  on  a  certificate  issued  by  a 
fraternal  beneficiary  association,  evidence  held 
to  sustain  a  'finding  that  the  insured  did  not 
make  false  statements  in  his  application  for 
membership  in  regard  to  his  employment  as  an 
assistant  yardmaster. 

[Ed.    Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  if  2006,  2007;    Dec.  Dig.  {  819.*] 
4.  Insubance  (I  825*)— Pbatebnal  Benefi- 
ciABT  Association— Action — Question  fob 
JuBT— Representations  as  to  Health. 
On  the  evidence  in  an  action  on  the  cer- 
tificate  of  a   fraternal  beneficiary   association, 
held,    that  whether   insured   made   false   state- 
ments in  his  application  as  to  the  condition  of 
his  health,  especially  in  saying  that  he  had  not 
consulted  a  physician  during  the  last  five  years, 
was  properly  left  to  the  jury. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  i  2009;   Dec.  Dig.  S  825.*] 
6.  Insurance    (|  825*)— PbaTernal  Benefi- 
ciary Associations — Question  fob  Jury- 
Question  AND  Answer  as  to  Health. 
On  the  evidence  in  an  action  on  a  frater- 
nal  beneficiary   certificate,   held,   that   whether 
the  question,  "Have  you  ever  had  any  disease 
of  the  alimentary,  genital,  or  urinary  organs?" 
was  understood  by  deceased,  and,  if  so,  whether 
his  negative  answer  was  false  because  he  had 
suffered  from  and  been  treated  for  kidney  dis- 
ease, were  for  the  jury. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  g  2009;  Dec.  Dig.  |  825.*] 
6.  Insubance   (g  723*)— application  —  An- 
swers—Effects. 

If  an  answer  in  the  application  is  material 
and  untrue,  and  relates  to  some  transaction  or 
act  that  the  applicant  then  knew  of,  the  fact 
that  he  might  have  then  forgotten  it  would  not 
entitle  him  to  recover  against  the  defense  of 
material  and  untrue  statements  therein:  but 
where  be  was  asked  if  he  had  had  a  certain  dis- 
ease, and  in  good  faith  answered  in  the  nega- 
tive, and  there  was  no  evidence,  or  only  con- 
flicting evidence  as  to  whether  he  knew  that  he 
had  had  such  disease,  the  literal  untruth  of  his 
answer  would  not  of  itself  defeat  recovery. 

[Ed.  Note.— F'or  other  cases,  see  Insurance, 
Cent.  Dig.  H  1859-1865;  Dec.  Dig.  |  723.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common-Law  and  Equity  Division. 

Action  by  Henrietta  Swearingen  against 
the  Brotherhood  of  Railroad  Trainmen. 
Judgment  for  plaintUf,  and  defendant  ap- 
peals.   Affirmed. 

Ed.  W.  Pflueger,  of  Covington,  for  appel- 
lant. F.  J.  Hanlon,  of  Covington,  for  ap- 
pellee. 


SETTLE,  J.    On  February  8,  1911,  Harry 

6.  Swearingen,  of  Covington,  signed  an  ap- 
plication for  membership  in  Simon  Kenton 
Lodge,  No.  346,  of  the  fraternal  association 
known  as  the  Brotherhood  of  Railroad  Train- 
men, and  for  a  beneficiary  certificate  that 
would  entitle  him  to  benefits  and  Insurance 
under  the  constitution  and  by-laws  of  the 
association.  The  application  was  presented 
to  the  lodge  February  16,  1911.  He  waa  ad- 
mitted to  membership  February  23,  1911. 
The  benefldary  designated  by  his  certificate 
was  bis  mother,  the  appellee,  Henrietta 
Swearingen.  Harry  O.  Swearingen  died  Jan- 
uary 1,  1912,  and  bis  mother,  as  the  bene- 
fldary under  his  certificate,  furnished  to  the 
general  secretary  of  the  brotherhood  proofs 
of  bis  death  (»  January  22,  1912,  which  dls- 
dosed  that  the  cause  of  his  death  was 
Brlght's  disease  and  organic  heart  disease. 

The  Brotherhood  of  Railroad  Trainmen  Is 
an  unincorporated,  secret  fraternal  society, 
having  a  grand  lodge  and  subordinate  lodges. 
Its  main  purpose,  as  shown  by  its  constitu- 
tion and  by-laws  is  the  promotion  of  the 
welfare  of  its  members,  abd  as  a  part  of  its 
plan  of  mutual  assistance,  it  has  a  benefld- 
ary department  through  which  benefits  are 
accorded  members  in  case  of  disability  or 
death.  Membership  in  the  order  is  restrict- 
ed to  employes  in  certain  branches  of  the 
railroad  service;  the  membership  consisting 
of  two  classes — beneficiary  and  nonbenefl- 
dary.  To  beneficiary  members  are  issued 
benefldary  certificates,  which  in  appearance 
and  provisions  are  much  like  insurance  pol- 
icies. The  certificate  states  that  the  member 
is  entitled  to  participate  In  certain  benefits 
in  case  of  disability,  limited  in  amount  by  the 
constitution,  and,  in  case  of  his  death,  a  dif- 
ferent and  larger  sum  shall,  as  therein  pro- 
vided, be  paid  to  the  beneficiary  named  In 
his  certificate.  No  sum  Is  specified  In  the 
face  of  the  certificate,  but  reference  must  be 
bad  to  the  constitution  to  ascertain  the  bene- 
fits provided  therdn. 

The  appellant.  Brotherhood  of  Railroad 
Trainmen,  having  refused  to  pay  to  the  bene- 
fidary,  the  appellee,  Henrietta  Swearingen, 
the  sum  provided  by  Its  constitution,  she 
brought  this  action  against  it  in  the  court 
below  to  recover  same.  As  amended,  the 
petition,  in  substance,  alleges  that  Harry 
G.  Swearingen  made  application  for  member^ 
ship  in  the  appellant  brotherhood  February 
3,  1911;  that  his  application  was  accepted, 
and  a  certificate  of  insurance  Issued  to  him, 
by  reason  of  which  "he  became  a  member,  and 
was  entitled  to  participate  In  the  benefldary 
department  known  as  class  G,  which  class, 
according  to  the  constitution  of  the  brother- 
hood, provided  for  the  payment  of  51,500, 
in  case  of  his  death,  to  the  benefldary  named 
in  the  certificate  issued  to  him ;  that  on  the 
1st  day  of  January,  1912,  while  the  certifi- 
cate of  Insurance  was  In  full  force,  Harry 


*For  other  cases  see  some  topic  and  section  NUUBBR  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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G.  SwearlBgen  died  tn  the  dty  of  Covington, 
Ky.;  that  he  had  theretofore,  and  down  to 
the  time  of  bis  death,  compiled  with  all  of 
the  proTlBlons  of  the  appellant  brotherhood 
by  paying  the  required  premlame;  that  fol- 
lowing bla  death,  and  within  the  time  re- 
quired by  the  certificate  of  Insurance  appel- 
lee, as  the  beneficiary  under  the  same,  anb- 
mltted  proofs  of  bis  death  to  appellant,  but 
that  it  retained  the  certificate,  and  refused 
to  return  same  to  appellee  or  pay  to  her  the 
$1,500  to  which  it  enUaed  her. 

Xbe  defense  Interposed  by  appellant's  an- 
swer was :  (1)  Tliat  appellee  did  not  exhaust 
her  remedies  within  the  order,  for  which 
reason  the'  court  was  without  Jurisdiction 
of  the  action ;  (2)  that  Harry  G.  Swearingen 
bad  made  false  and  fraudulent  answers  in 
his  application  as  to  bis  employment  and  as 
to  bis  previous  medical  history  and  the  con- 
dition of  bis  health,  which  were  warranties; 
(3)  that  the  statements  referred  to  were  ma- 
terial representations,  substantially  untrue 
and  fraudulent,  and,  If  appellant  had  known 
the  truth,  it  would  not  have  Issued  to  him 
the  certificate. 

The  appellee  by  reply  denied  that  the 
decedent  was  not  employed  in  train  or  yard 
service  at  the  time  bis  application  was  pre- 
sented and  made ;  denied  that  he  made  any 
falser  or  fraudulent  statements  at  the  time  of 
giving  tbe  application  with  respect  to  the 
condition  of  his  health,  that  such  statements 
were  warranties  or  material  to  the  risk,  or 
that,  if  appellant  had  known  the  truth,  it 
would  not  have  issued  to  him  tbe  certificate ; 
also  denied  that  she  did  not  exhaust  her  rem- 
edies as  provided  in  the  constitution  and  by- 
laws of  tbe  appellant  organization,  and  ad- 
mitted that  she  had  brought  suit  In  tbe  Ken- 
ton circuit  court  before  the  beneficiary  board 
of  tbe  appellant  brotherhood  passed  upon 
her  claim,  but  alleged  that  she  was  com- 
pelled to  do  80  because  it  secured  the  certifi- 
cate of  insurance  from  her  and  refused  to 
return  it,  wMch  prevented  her  from  enforc- 
ing her  rights  thereunder,  as  she  was  un- 
able to  determine  what  they  were  in  the  ab- 
sence of  the  certificate,  and  that  that  action 
was  not,  however,  determined  on  Its  merits, 
but  was  dismissed  by  her  without  prejudice 
as  soon  as  she  obtained  the  certificate  of  in- 
surance, which  the  court  required  appellant 
to  file  in  tbe  case.  It  was  further  alleged  in 
the  reply  that  appellant.  Its  officers  and 
agents,  adopted  dilator^  tactics  to  delay  and 
defeat  appellee's  claim;  that  It  had  ample 
time  after  the  date  of  her  son's  death,  and 
before  the  insurance  board  met  on  January 
8,  1912,  to  consider  and  pass  upon  her  claim 
and  reject  or  order  it  paid;  but  that  it  re- 
fused to  act  upon  the  claim  at  all,  and  that 
tbe  provisions  of  appellant's  constitution  and 
by-laws  in  regard  to  appealing  to  the  bene- 
ficiary board  and  the  board  of  insurance  ar« 
unreasonable  rules  and  regulations,  and,  by 
reason  thereof,  unenforceable.    A  rejoinder 


was  filed  by  appellant  controverting  the  af- 
firmative allegations  of  tbe  reply.  After  thus 
completing  the  issues  a  writing  containing 
the  following  agreed  facts  was  filed  of  record 
by  tbe  parties : 

"It  is  agreed  between  tlte  parties  hereto  that 
the  amount  provided  by  the  constitution  and  by- 
laws of  the  defendant  organization  payable  to 
the  beneficiary  under  class  O,  as  set  forth  in 
said  constitution,  is  $1,850.  It  is  agreed  that 
the  certificate  attach^  to  tbe  pleadings  in  this 
case  is  the  certificate  issued  to  the  deceased, 
Harry  G.  Swearingen.  It  is  agreed  that  the 
decedent  was  in  good  standing,  so  far  as  pay- 
ment of  dues  and  assessments  were  concerned, 
at  the  time  of  his  death.  It  is  further  agreed 
that  tbe  copy  of  tbe  constitution  and  by-laws 
attached  to  tbe  petition  in  this  case  is  a  true 
and  correct  copy  of  said  constitution  and  by- 
laws, and  is  filed  as  evidence  in  this  case  for 
all  purposes  relative  to  the  issue  herein." 

By  an  amendment  to  her  petition,  appellee 
alleged  that  after  Harry  G.  Swearingen  be- 
came a  member  of  Qie  api)ellant  association, 
and  before  bis  death,  its  constitution  was 
so  amended  as  to  Increase  the  amount  pay- 
able to  a  beneficiary  on  the  death  of  a  mem- 
ber of  class  O  from  $1,350  to  $1,500,  and  this 
was  admitted  by  appellant 

On  the  trial  the  Jury  returned  a  verdict  in 
favor  of  appellee  for  $1,500.  B!rom  the  Judg- 
ment entered  thereon  this  appeal  is  prosecut- 
ed. The  grounds  relied  on  by  appellant  for 
a  new  trial  were  that  the  circuit  court  erred 
in  overruling  its  motion  for  a  peremptory  in- 
struction; also  in  giving  instruction  No.  4; 
and  that  the  verdict  was  fiagrantly  against 
the  weight  of  the  evidence. 

The  peremptory  instruction  was  asked  by 
appellant  on  the  ground  that  appellee  bad 
failed  to  show  that  she  exhausted  her  reme- 
dies within  the  order  before  instituting  her 
action,  for  which  reason  the  action  should 
have  been  dismissed.  It  appears  from  sec- 
tion 67  of  appellant's  constitution  that  there 
are  three  tribunals  of  the  order  empowered 
to  act  upon  such  claims  as  that  of  appellee. 
It  is  first  presented,  with  tbe  proofs  of  death, 
to  the  general  secretary  and  treasurer.  If 
that  officer  disapproves  the  claim,  it  is  made 
his  duty  to  refer  it  to  the  beneficiary  board. 
If  disapproved  by  that  board,  the  claimant 
may  appeal  to  the  board  of  insurance,  whose 
action  seems  to  be  final.  Section  76  of  the 
constitution  provides  that.  If  the  claimant 
desire^  to  appeal  to  tbe  board  of  insurance, 
he  must  give  to  the  general  secretary  and 
treasurer  a  written  notice  of  the  desire  to 
appeal  the  claim  from  the  decision  of  the 
tienefldary  board  to  the  board  of  Insurance. 
Section  16  of  the  same  instrument  apparent- 
ly fixes  a  time  and  place  for  the  meeting  of 
the  board  of  insurance  and  the  hearing  of 
claims,  and  section  76  provides: 

"No  suit  or  action  at  law  or  equity  shall  ever 
be  commenced  upon  any  beneficiary  certificate 
by  any  claimant  until  after  such  claimant  by 
appeal  has  exhausted  all  remedies  provided  for 
in  this  constitution,  within  the  time  allowed 
by  this  constitution. 


Digitized  by 


Google 


458 


171  SOUTHWESTERN  BEPORTER 


(Ky. 


Althousb  appellee's  claim  and  tbe  proofs 
of  death  were  received  by  tbe  general  secre- 
tary and  treasurer  January  22,  1912,  he  did 
not  notify  appeUee  of  his  disapproval  of  it 
until  April  18,  1912,  nor  did  she  receive  no- 
tice until  May  17,  1912,  that  the  beneficiary 
board  had  disapproved  the  claim.  This  no- 
tice was  given  through  the  general  secretary 
and  treasurer.  The  notice  advised  her  that 
she  had  the  right  of  appeal  to  the  Insurance 
board,  the  association's  tribunal  of  last  re- 
sort, and  that  there  would  be  no  meeting  of 
that  board  until  the  second  Monday  In  Jan- 
uary, 1913,  which  would  defer  final  action  on 
the  claim  eight  months  longer.    On  May  23, 

1912,  appellee,  through  her  attorney,  wrote 
to  the  general  secretary  and  treasurer,  tell- 
ing him  that  she  appealed  from  the  decision 
of  the  beneficiary  board  to  the  board  of  in- 
surance, demanded  that  that  board  take  ac- 
tion upon  It  one  way  or  the  other  without 
further  delay,  and  protested  against  the  de- 
lay that  would  ensue  from  the  meeting  of  the 
bbard  in  January,  1913,  insisting  that  any 
rule  of  the  order  requiring  such  delay  was 
unreasonable    and    dilatory.      January    18, 

1913,  appellant's  general  secretary  and  treas- 
urer. In  reply  to  a  letter  of  January  14, 1913, 
from  appellee's  attorney,  asking  what  ac- 
tion the  board  of  insurance  took  on  her 
claim,  wrote  the  attorney  that,  as  the  appeal 
was  not  taken  in  accordance  with  the  pro- 
visions of  appellant's  constitution,  the  Insur- 
ance board  did  not  act  ui>on  the  claim  of 
appellee.  It  appears,  therefore,  that  appel- 
lant's Insurance  board  neither  approved  nor 
rejected  appellee's  claim,  but  merely  declined 
to  entertain  the  appeaL 

[1]  It  will  be  conceded  that  where  men 
organize  themselves  into  a  fraternal  as- 
sociation, such  as  the  one  under  considera- 
tion, they  may,  by  adopting  a  constitution 
and  by-laws,  provide  reasonable  rules  and 
regulations  for  settling  their  own  disputes 
and  for  the  granting  or  refusing  of  benefits, 
and  to  this  end  establish  their  own  tribunals 
of  original,  intermediate,  and  appellate  Juris- 
diction. It  will  also  be  conceded  that  the 
members  of  such  an  association  must  conform 
to  the  reasonable  rules  and  regulations  there- 
of, and  exhaust  their  remedies  within  the 
association  and  before  its  tribunals,  before 
the  civil  courts  will  take  cognizance  of  their 
grievances.  Ky.  Lodge  No.  39,  I.  O.  O.-  F.  v. 
Umeback,  9  Ky.  Law  Rep.  320;  Winter- 
burg  V.  Brotherhood  of  Locomotive  Firemen 
&  Englnemen,  148  Ky.  601,  148  S.  W.  1105. 

[2]  But  we  regard  It  unnecessary  to  enter 
upon  a  discussion  of  the  reasonableness  or  un- 
reasonableness of  the  rules  establlsbed  by 
the  appellant  association  with  respect  to  the 
awarding  or  rejection  of  benefits  to  its  mem- 
bers; for,  in  our  opinion,  it  is  fairly  ap- 
parent from  the  evidence  furnished  by  the 
record  in  this  case  that  appellee  did  comply 
with  thooe  rules,  and  did.  In  fact,  appeal 
from  the  decision  of  appellant's  benefidary 


board  to  its  insurance  board  in  the  manner, 
within  (iO  days'  time,  and  upon  such  notice 
as  was  required  by  the  provisions  of  its  con- 
stitution above  referred  to.  If  the  action 
first  Instituted  by  appellee  was  premature, 
in  so  far  as  it  attempted  to  recover  the  bene- 
fit or  Insurance  claimed  under  the  certificate 
Issued  by  appellant  to  her  son,  because 
brought  before  its  beneficiary  and  insurance 
boards  had  acted  upon  the  claim,  it  at  least 
accomplished  its  principal  object,  which  was 
to  compel  the  return  by  appellant  of  the 
certificate  it  bad  received  from  appellee,  witli 
the  proofs  of  her  son's  death,  and  was  Im- 
properly withholding  from  her.  "The  present 
action  was  not  Instituted  by  her  until  after 
the  meeting  of  the  Insurance  board  in  Janu- 
ary, 1913,  at  which  It  failed  to  take  cog- 
nizance of  her  appeal,  which  was  practically 
a  year  after  the  death  of  her  son.  Without 
saying  whether  the  rules  and  regulations  es- 
tablished by  appellant's  constitution  for  the 
adjustment  of  claims  for  Insurance  arising 
out  of  the  death  of  Its  members  are  reason- 
able or  unreasonable,  it  is  patent  that  the 
manner  In  which  they  were  taken  advantage 
of  by  appellant  in  this  case  unreasonably  de- 
layed the  determination  of  appellee's  rights 
under  the  certificate  to  her  son,  of  which  she 
was  made  the  beneficiary.  In  our  opinion, 
appellee  did  exhaust  her  remedies  wlthld  the 
association ;  therefore  the  refusal  of  the 
trial  court  to  grant  the  peremptory  Instrue- 
tion  on  the  ground  urged  by  appellant  was 
not  error.  Whether  appellee  did,  within  60 
days  after  the  rejection  of  her  claim  by  ap- 
pellant's beneficiary  board,  give  it  notice  of 
her  intention  to  take  an  appeal  to  the  board 
of  insurance  was  treated  by  the  trial  court  as 
a  disputed  question  of  fact,  which  the  court 
properly  submitted  to  the  Jury  under  Instruc- 
tion No.  2,  reading  as  follows: 

"If  you  believe  from  the  evidence  that  plaintiff 
did  not,  within  60  days  of  the  rejection  or  dis- 
approval of  her  claim  by  the  beneficiary  board 
of  the  defendant,  give,  or  cause  to  be  given,  to 
the  general  secretary  and  treasurer  of  the  de- 
fendant association  written  notice  of  a  desire 
and  intention  to  appeal  said  claim  from  said 
beneficiary  board  to  the  board  of  insurance  of 
defendant,  you  will  find  for  defendant." 

The  finding  of  the  Jury  was  that  appellee 
did  give  the  written  notice  of  her  intention  to 
appeal,  within  the  time  Indicated,  and  there 
was  sufllcient  evidence  to  support  Its  finding. 

[S]  Section  120  of  appellant's  constitution 
provides : 

"A  candidate  for  admission  to  this  (Simon 
Kenton)  lodge  by  initiation  shall  have  served  at 
least  8^  montha  as.  a  railroad  trainman,  and 
must  be  actually  employed  in  train  or  yard  serv- 
ice in  the  juriadiction  of  this  lodge,  and  on  the 
road  named  in  his  application  at  least  three 
months  prior  to  and  at  the  time  he  makes  ap- 
plication. The  term  'railroad  trainmen'  herein 
mentioned  shall  be  held  to  cover  the  follow- 
ing occupations:  In  road  service — conductor, 
train  baggageman,  etc  In  yard  service— yard- 
master,  assistant  yardmaater,  yard  conductor, 
foreman,  flagman,  etc" 
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It  appears  that  in  his  application  for 
membership  in  the  appellant  brotherhood 
Harry  O.  Swearlngen  stated  his  occupation 
was  that  of  assistant  yardmaster  in  the  em- 
ploy of  the  Chesapeake  &  Ohio  Railway  Com- 
pany at  GovlnKton.  If  such  \ras  then  his 
occupation,  be  was  eligible  for  membership 
in  the  brotherhood.  It  is  the  contention  of 
appellant  that  Swearlngen  made  a  false 
answer  as  to  his  occupation  and  that  he 
was  not  then  assistant  yardmaster.  As  pre- 
viously stated,  the  application  was  made  out 
and  signed  by  the  decedent  on  February  8, 
1911.  It  appears  from  the  testimony  of  sev- 
eral witnesses  introduced  by  appellant  that 
for  some  months  previous  to  tne  date  of  his 
application  the  decedent  had  been  In  the  em- 
ploy of  the  Chesapeake  ft  Ohio  Railway 
Company  as  assistant  yardmaster.  Some  of 
these  were  nncertaln  as  to  when  he  was  re- 
lieved or  discharged  as  assistant  yardmaster, 
but  practically  all  of  them  agreed  that  he 
was  BO  acting  on  February  3,  1911,  the  date 
of  the  application.  According  to  McNamara, 
one  of  these  witnesses,  the  decedent  wars  not 
granted  a  discharge  voucher  as  assistant 
yardmaster  until  February  7,  1911.  Neal, 
the  general  yardmaster  of  the  Chesapeake  ft 
Ohio  Railway  Company,  testified  that  be  re- 
lieved the  decedent  of  his  duties  as  assistant 
yardmaster  because  of  temporary  illness, 
but  did  not  discharge  him,  and  that  he  may 
have  worked  as  much  as  two  or  three  days 
in  the  beginning  of  February,  1911.  L.  C. 
Brink  testified  that  the  word  "discharge," 
which  appeared  on  the  decedent's  voucher  of 
B'ebruary  7th,  did  not  necessarily  mean  that 
he  was  discharged  from  his  position,  but 
that  it  entitled  him  to  get  his  money  to  that 
date.  J.  M.  Pepper,  a  witness  introduced  by 
appellee,  testified  that  he  is  a  carpenter  for 
the  Chesapeake  ft  Ohio  Railway  Company; 
that  he  knew  Harry  G.  Swearlngen ;  that 
Swearlngen  was  employed  by  the  Chesapeake 
&  Ohio  Hallway  Company  as  a  carpenter  for 
several  years;  but  that  be  was  in  Its  employ 
as  assistant  yardmaster  until  his  sickness  in 
June,  1911. 

It  further  appears  from  the  evidence  that 
on  February  3d,  the  day  that  Swearlngen 
made  application  for  the  beneficiary  certifi- 
cate in  the  Brotherhood  of  Railroad  Train- 
men, he  appeared  before  its  medical  ex- 
aminer. Dr.  Beckett,  who  then  examined  him 
and  recommended  his  admission;  and,  fur- 
ther, that  a  committee  appointed  by  Simon 
Kenton  Lodge,  composed  of  C.  Sanders,  B. 
U  Marshall,  and  J.  C.  Robinson,  made  an 
Investigation  of  Swearlngen  and  the  facts 
stated  in  his  application,  and  on  February 
23, 1911.  made  the  following  report: 

"We,  the  undersigned  committee  of  investiga- 
tion, have  carefully  examined  into  the  qualifica- 
tions of  Harry  G.  Swearlngen,  and  recommend 
that  he  be  admitted  to  membership." 

Carefully  analyzed,  the  evidence  furnished 
by  appellant's  witnesses  shows  that  when 
Swearlngen's    application    was    signed    and 


made,  February  3, 1911,  he  was  in  the  employ 
of  tlie  Chesapeake  &  Ohio  Railway  Com- 
pany as  assistant  yardmaster;  that  he  was 
given  a  discharge  voucher  February  7,  1911, 
which  did  not  necessarily  Indicate  that  he 
was  then  actually  discharged  by  the  railroad 
company ;  apd  that  the  committee  of  the 
local  lodge  charged  with  the  luvestlgation  of 
his  case,  on  February  23,  1911,  reported  him 
qnalifled  for  membership  in  the  appellant 
brothertiood,  and  then  recommended  him  for 
membership  therein.  It  is  true  the  books  of 
the  railroad  company  show  that  Swearlngen 
did  no  work  after  February  3,  1911,  but  they 
do  not  show  that  he  was,  in  fact,  discharged 
in  February.  It  may  be  inferred  from  the 
evidence  that  he  laid  off  from  work  after 
February  3d,  on  account  of  illness,  but  there 
was  no  positive  evidence  to  that  effect,  or 
that  he  was  discharged  from  the  railroad 
company's  service  prior  to  February  23,  1911. 
The  question  whether  or  not  the  decedent 
made  false  statements  in  his  application  for 
membership,  in  regard  to  his  employment  as 
assistant  yardmaster,  was  submitted  to  the 
jury  by  a  proper  instruction,  and,  their  find- 
ing thereon  being  in  favor  of  appellee,  it  can- 
not be  said  that  there  was  no  evidence  to 
support  it 

[4]  Appellant  insists  that  the  decedent 
made  false  statements  in  his  application  as 
to  the  condition  of  his  health,  especially  in 
giving  a  negative  answer  to  the  question, 
"Have  you  consulted  a  physician  during  the 
last  five  years?"  and  that  he  was  at  that 
time  aflSlcted  with  Bright's  disease,  which,  if 
then  known  to  appellant,  would  have  caused 
the  rejection  of  the  application  and  prevented 
his  becoming  a  member  of  the  order.  The 
only  evidence  introduced  by  appellant  on  this 
IMint  was  furnished  by  physicians,  some  of 
whom  testified  that  they  treated  the  decedent 
for  a  trouble  of  the  kidneys  several  years  be- 
fore he  became  an  applicant  for  membership 
in  the  appellant  order.  Perhaps  one  of  them 
treated  him  within  the  five  years  next  before 
the  date  of  his  application,  for  some  ailment, 
but  it  is  not  apparent  from  the  testimony 
they  treated  him,  or  that  it  was  Bright's 
disease  or  other  serious  klduey  trouble.  The 
most  positive  witness  among  these  physicians 
was  Dr.  C.  C.  Owens,  who  testified,  in  sub- 
stance, that  he  treated  Harry  G.  Swearlngen 
as  far  back  as  1907  for  kidney  trouble,  which 
the  following  quotation  from  his  testimony 
will  better  explain: 

"He  did  not  have  symptoms  that  kept  him 
from  his  duties  at  the  county  judge's  office.  He 
was  able  to  go  back  and  forth,  but  complained  a 
good  deal.  I  suppose  it  was  a  condition  that 
did  not  absolutely  mean  Bright's  disease,  but  he 
bad  kidney  complaint,  which  a  man  will  have 
of  ordinary  good  health,  until  in  the  spring  of 
1911." 

The  kidney  trouble,  according  to  Dr.  Owens' 
further  testimony,  in  the  spring  of  1911 
developed  into  Bright's  disease.  The  doctor 
admitted,  however,  that  he  did  not,  while  at- 
tending the  decedent,  or  at  any  time,  tell 
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htm  or  his  family  he  had  Brlght's  disease. 
His  recollection  was  indefinite  as  to  how  long 
he  treated  Swearlngen  and  the  dates  upon 
which  the  treatment  was  administered.  He 
produced  no  books  showing  such  dates,  and 
admitted  that  his  books  of  account  contained 
no  items  of  charge  against  Hapry  Q.  Swear- 
lngen, but  said  that  such  treatment  as  he 
gave  him  was  charged  to  his  father,  F.  B. 
Swearlngen.  Upon  being  asked  as  to  the 
physical  appearance  of  Swearlngen,  Dr. 
Owens  said: 

"He  wag  a  fine  type  of  young  manhood.  He 
was  Tery  well  developed,  full-blooded,  and  did 
not  look  like  he  ought  to  have  been  sick  at  all." 

It  does  not  appear  from  the  testimony  of 
Dr.  Owens  that  he  treated  the  decedent  In 
the  months  of  January  or  February,  1911. 
Numerous  witnesses  Introduced  in  behalf  of 
appellee  testified  to  an  intimate  acquaintance 
and  dally  association  with  Harry  O.  Swear- 
lngen and  that  untU  the  summer  of  1911  he 
was  a  flne-looklng,  robust  young  man,  6  feet 
In  height,  and  weighing  over  200  pounds; 
that  he  was  industrious,  and  they  never 
heard  him  complain  of  having  any  trouble 
with  the  kidneys;  that  he  looked  to  be  In 
perfect  health  down  to  the  summer  previous 
to  his  death.  Among  these  witnesses  was  J. 
A.  Robertson,  who  testified  that  Swearlngen 
was  a  fine  specimen  of  physical  manhood; 
that  be  was  present  when  he  was  initiated 
In  Simon  Kenton  Lodge;  and  that  he  then 
appeared  to  be  a  healthy  man.  Appellee  tes- 
tified that  her  son,  Harry  G.  Swearlngen,  was 
5  feet  11  inches  in  height,  his  average  weight 
235  pounds,  and  that  bis  general  appearance 
In  January  and  February,  1911,  was  that  of 
a  man  of  good  health ;  that  he  had  no  kidney 
trouble  prior  to  February  3,  1911;  that  he 
had  worked  in  the  capacity  of  a  carpenter  in 
June,  1906,  and  continuously  until  February, 
1908,  and  then  secured  employment  in  the 
yards  of  the  Chesapeake  &  Ohio  Railway 
Company,  where  he  continued  at  work  until 
6<Mne  time  In  February,  1911.  Appellee  fur- 
ther testified  that  her  son  was  never  treated 
for  kidney  trouble,  or  by  Dr.  Owens,  prior  to 
February  23,  1911.  In  addition  to  the  above 
testimony  of  appellee's  witnesses  was  the 
evidence  furnished  by  appellant's  medical  ex- 
aminer's (Dr.  Beckett's)  personal  examina- 
tion of  the  decedent  at  the  date  of  his  appli- 
cation, which  included  an  analysis  of  his 
urine  by  the  approved  scientific  tests.  This 
examination  disclosed  no  disease  of  the  kid- 
neys, and  manifests  the  decedent's  good 
health  and  fitness  for  membership  in  the  ap- 
pellant order. 

It  will  thus  be  seen  that  appellee's  evi- 
dence conduced  to  show  that,  if  Swearlngen 
had  Brlght's  disease,  even  in  Incipient  form, 
in  February,  1911,  or  prior  thereto,  neither 
he  nor  his  family  were  aware  of  it,  and  that 
he  was  then  or  prior  thereto  afflicted  at  all 
with  Brlght's  disease  or  other  kidney  disease 
was  an  issue  of  fact  with  respect  to  which 
there  was  a  contrariety  of  evidence.    This  Is- 


sue, with  fhat  as  to  whether  the  decedent's 
statement  in  the  application  of  February  3, 
1911,  that  he  had  not  consulted  a  physician 
"during  the  last  five  years"  was  false,  was 
properly  submitted  to  the  jury  hy  the  In- 
struction marked  No.  3,  to  which  appellant 
makes  no  objection. 

[t,  S]  It  is  alleged  in  appellant's  answer 
that  the  decedent  also  made  a  false  state- 
ment in  giving  a  negative  answer  to  the  fol- 
lowing question  in  his  application:  "Have 
you  ever  been  afflicted  with  any  of  the  fol- 
lowing complaintiB  or  diseases:  Any  disease 
of  the  alimentary,  genital,  or  urinary  or- 
gans?" The  contention  as  to  the  falsity  of 
this  answer  rests  upon  the  assumption  that 
the  decedent  had  been  afflicted  with  kidney 
trouble  or  Brlght's  disease,  which  he  intend- 
ed by  the  foregoing  answer  to  conceal.  The 
evidence  introduced  by  appellant  to  sustain 
this  contention,  as  well  as  that  presented  by 
appellee  to  refute  it,  has  already  been  refer- 
red to  and  commented  upon.  It  wUl  be  ob- 
served that  the  application  contains  no  such 
question  as,  "Have  you  ever  had  any  disease 
of  the  kidneys"?  or  "Have  you  ever  had 
Brlght's  disease?"  and  it  is  not  perceived 
that  the  question,  "Have  you  ever  had  any 
disease  of  the  alimentary,  genital,  or  urinary 
organs?"  would  be  understood  as  conveying 
to  the  mind  of  an  ordinarily  intelligent  pei^ 
son,  not  a  medical  or  surgical  expert,  that  an 
answer  was  demanded  as  to  diseases  of  the 
kidneys.  In  other  words,  the  question  does 
not  necessarily  Include  diseases  of  the  kid- 
neys. At  any  rate,  three  physicians  and  an 
experienced  life  insurance  agent  agreed,  in 
testifying,  that  the  average  layman  wduld,  or 
might,  not  understand  the  question  as  con- 
taining an  inquiry  as  to  diseases  of  the  kid- 
neys, or  Brlght's  disease.  This  question  was 
submitted  to  the  jury  by  instruction  No.  4, 
wliich  is  the  only  Instruction  in  the  case  to 
which  the  api>ellant  objects.  The  Instruction 
is  as  follows: 

"It  yon  believe  from  the  evidence  that  the 
Question,  'Have  you  ever  been  afflicted  with  any 
of  the  following  complamts  or  diseases:  Any 
diseases  of  the  alimentary,  genital,  or  urinary 
organs?'  did  not  convey  to  an  ordinarily  intelh- 
gent  person,  under  circumstances  such  as  de- 
scribed by  the  proof,  that  an  answer  waa  re- 
quired as  to  diseases  of  the  kidneys,  and  you 
further  believe  from  the  evidence  that  said  qnes- 
tion  wag  not  explained  to  decedent,-  Harry 
Swearlngen,  as  requiring  such  an  answer,  and 
that  such  decedent  did  not  know  or  understand, 
and  could  not  by  the  exercise  of  such  diligence 
and  understanding,  as  persons  of  ordinary  dili- 
gence and  understanding  ordinarily  exercise  un- 
der the  same  or  similar  circumstances  to  those 
in  this  case,  then  you  will  not  find  decedent's 
answer  to  said  question  untrue,  even  though 
you  may  believe  from  the  evidence  that  decedent, 
at  the  time  he  so  answered  said  question,  had 
been  afUcted  with  a  disease  of  the  urinary  or- 
gans." 

It  is  insisted  for  appellant  that  the  in- 
struction was  misleading  and  unauthorized, 
because  the  decedent  possessed  more  intelli- 
gence than  the  average  layman  as  to  the  dis- 
eases mentioned  in  the  questloii  referred  to 
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in  tbe  Instmction,  and  his  experience  respect- 
ing kidney  tronblea,  resulting  from  his  treat- 
ment for  kidney  disease  received  at  the 
hands  of  several  physicians,  qnalifled  him  to 
understand  the  full  Import  of  the  qnestlon. 
This  contention  rests  upon  a  mere  Inference 
arising  out  of  some  of  Its  evidence  that  the 
deced«it  had  been  treated  by  more  than  one 
physician  for  kidney  trouble,  and  not  from 
any  direct  evidence  tending  to  show  him  pos- 
sessed of  more  than  the  average  knowledge 
upon  such  subjects.  We  understand  It  to  be 
a  rule  of  the  law  of  insurance  that  If  an 
answer  In  the  application  Is  material  and  on- 
trae,  and  relates  to  some  transaction  or  act 
that  the  applicant  at  some  time  had  knowl- 
edge of,  the  fact  that  he  may  have  forgotten 
it  when  the  application  was  prepared  will 
not  entitle  him  to  the  insurance,  If  its  col- 
lection is  resisted  upon  the  ground  that  the 
application  made  material  and  untrue  state- 
ments. But  If  the  applicant  Is  asked  If  he 
had  a  certain  disease,  and  In  good  faith  an- 
swer, "No,"  and  there  is  no  evidence  that  he 
ever  Icnew  or  had  information  that  he  had 
bad  such  disease,  or  there  Is  contrariety  of 
evidence  as  to  whether  he  had  such  knowl- 
edge or  information,  the  fact  that  his  answer 
Is  literally  untrue  will  not,  of  itself,  defeat 
the  collection  of  the  policy.  Blenke  v.  Citi- 
zens Life  Insurance  Co.,  146  Ky.  332,  140 
S.  W.  561. 

In  2  Joyce  on  Insurance,  {  846,  the  princi- 
ple under  consideration  is  thus  stated: 

"There  are  two  important  factors  involved  in 
castes  of  concealment.  One  is  tbe  assured's 
knowledge,  and  the  other  the  insurer's  knowl- 
edge. In  both  cases  the  knowledge  may  be  ac- 
tual, or  rest  upon  a  presumption  based  upon 
the  fact  that  the  circumstances  are  of  Buch  a 
character  that  tbe;  ought  to  be  known,  and  may 
reasonobly  be  presumed  to  be  known.  Tbe  as- 
sured could  not  reasonably  be  held  to  have  con- 
cealed a  fact  of  which  be  bad  no  knowledae.  ac- 
tnal  or  presumed,  or  one  concernbig  which  it 
cannot  be  said  that  be  ought  to  have  known  it. 
Even  the  strict  rule  in  marine  insurance  does 
not  require  this."  Metropolitan  Life  Ins.  Co. 
▼.  Ford,  126  Ky.  49,  102  S.  W.  876. 

The  qnestlon,  "Have  yon  ever  had  any  dis- 
ease of  tbe  alimentary,  genital,  or  urinary 
organs?"  is  admittedly  one  not  usually  found 
In  an  application  for  Insurance,  and,  as 
tbere  was  evidence  to  the  effect  that  it  would 
not  necessarily  be  understood  by  a  man  of 
average  intelligence,  engaged  in  the  railroad 
business,  as  suggesting  kidney  disease,  the 
issue  as  to  whether  it  was  so  understood  by 
the  decedent,  and  if  so,  whether  his  answer 
thereto  was  false,  was  properly  submitted 
to  the  Jury,  and  the  above  Instruction,  which 
seems  unobjectionable  In  form,  was  neces- 
sary to  enable  them  to  understand  and  prop- 
erly decide  the  question. 

The  evidence  upon  practically  every  Issue 
of  fact  made  by  the  pleadings  being  con- 
flicting, under  the  practice  obtaining  in  this 
jurisdiction,  the  case  was  one  for  the  jury; 
and  as  tbe  instructions  were  substantially 


correct,  and  it  cannot  be  said  tbe  verdict  is 
flagrantly  against  tbe  evidence,  tbe  judg- 
ment Is  affirmed. 


CITY  OF  ASHLAND  v.  BOGGS. 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  MUNICIPAt   COBPOBATIONS  (g    755*)   —  DB- 

ITECT  IN  Stbeets— Liability. 

A  municipality  is  not  an  insurer  against 
accidents  to  persons  using  its  thoroughfares. 

[£d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jg  1587,  1589,  1590: 
Dec.  Dig.  g  755.*] 

2.  Municipal  Coepoeations  (|  788*)  —  De- 
fect i«  Street— Notice  of  Defect. 

A  municipality  is  not  liable  for  injuries 
caused  by  defective  streets,  in  the  absence  of 
actual  notice  of  such  defect,  or  unless  it  has  ex- 
isted so  long  that  notice  or  knowledge  thereof 
should  be  imputed,  and  notice  will  not  be  im- 
puted where  the  defect  is  of  recent  origin,  and 
particularly  where  it  is  in  any  way  concealed. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1641-1643,  1646, 
1652;  Dec.  Dig.  g  788.  ♦I 

3.  Municipal  Cokpobations  (g  821*)  —  De- 
fect IN  Stbeet— Question  fob  Juby— No- 
tice. 

Generally  It  is  a  question  of  fact  for  the 
jury  whether  a  city  bad  notice  of  a  defect  in  a 
street,  yet  where  the  facts  are  undisputed  and 
but  one  reasonable  inference  can  be  drawn  from 
them,  It  becomes  a  question  for  the  court 

{Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  1746-1757;  Dec. 
Dig.  g  821.»] 

4.  Bbidoes  (g  46*)— Defect— SunrciBNOY  or 
Evidence— Notice. 

In  an  action  against  a  city  for  personal 
injuries  from  falling  upon  a  small  wooden  foot- 
bridge over  a  drain,  one  board  of  which  was 
loose,  leaving  a  hole  in  tbe  bridge,  evidence 
held  to  sustain  a  finding  of  the  city's  imputed 
notice  of  such  defect  and  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Bridees,  Cent 
Dig.  gg  108,  110-122;  Dec.  f)ig.  g  46.*] 

5.  Municipal  Cobpobattons  (g  806*)  —  De- 
fects IN   Stbeet  —  Conisibutoby  NBOtx* 

OENCB. 

A  pedestrian  has  the  right  to  the  free  use 
of  any  part  of  the  sidewalk  open  for  public  use, 
and  tbe  right  to  assume  that  it  is  free  from  ol>- 
struction  and  in  a  reasonably  safe  condition 
for  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1678,  1682;  Dec. 
Dig.  g  806.*] 

6.  Bbidoes  (g  46*)— Defects— Question  fob 
Juby— Contbibutoby  Neolioence. 

In  an  action  against  the  city  for  personal 
injury  from  falling  through  a  hole  in  a  small 
bridge  built  across  a  drain,  where  plaintiff, 
by  reason  of  bundles  which  she  was  carrying 
home  in  her  arms,  .could  not  see  the  hole  as  she 
crossed,  evidence  held  to  make  her  contributory 
iiegligence  a  question  for  tbe  jury ;  even  though, 
where  but  one  conclusion  can  l>e  reasonably 
drawn,  it  would  be  for  the  court  to  say  whether 
the  acts  relied  upon  constituted  contributory 
negligence  on  her  part 

[Ed.  Note.— For  other  cases,  see  Bridees,  Cent. 
Dig.  gg  108.  110-122 ;  Dec  Dig.  g  46.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Alice  Boggs  against  the  city  of 
Ashland.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 
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John   T.    Dlederich   and   D.    H.    Putnam,  [ 
botb  of  Ashland,  for  appellant.    James  A. 
Williams,  of  Catlettsburg,  for  appellee. 

MILLER,  J.  The  appellee,  Mrs.  Alice 
Hoggs,  lived  on  the  south  side  of  Greenup 
avenue,  between  Twenty-Second  and  Twen- 
ty-Third streets.  In  the  city  of  Ashland. 
About  11  o'clock  on  the  morning  of  March 
22,  1913,  she  went  to  Preston's  grocery  store 
on  the  north  side  of  Greenup  avenue,  be- 
tween Eighteenth  and  Nineteenth  streets, 
and  bought  a  boy's  hat,  a  broom,  a  bundle  of 
lettuce,  and  a  quantity  of  groceries.  Carry- 
ing the  hat,  the  broom,  the  lettuce,  and  a 
portion  of  the  groceries,  which  she,  in  her 
testimony,  called  a  "load  of  groceries,"  Mrs. 
Boggs  started  home,  walking  on  the  north 
side  of  Greenup  avenue.  At  the  northwest 
comer  of  Twenty-First  street  and  Greenup 
avenue  a  small  wooden  footbridge,  from 
three  to  four  feet  wide  and  about  five  feet 
long,  stretched  across  the  gutter  or  drain 
that  carried  the  surface  water  into  a  neigh- 
boring sewer.  The  gutter  was  from  12  to 
18  inches  wide  and  from  three  to  four  feet 
long,  the  boards  on  the  bridge  being  laid 
crosswise,  stretching  side  to  side. 

The  weight  of  the  evidence  shows  that 
the  western  board  which  formed  a  part  of 
the  top  of  the  footbridge  had  been  removed, 
leaving  a  hole  in  the  bridge  from  12  to  18 
inches  wide,  and  of  about  the  same  depth. 
When  Mrs.  Boggs  started  to  cross  the  bridge, 
the  groceries  and  other  articles  which  she 
was  carrying  in  her  arms  were  so  placed 
that  she  was  unable  to  see  the  hole  in  the 
bridge,  and,  stepping  into  the  hole,  she  was 
thrown  upon  her  left  side,  sustaining  inju- 
ries to  her  back  and  internal  organs.  She 
was  43  years  old. 

In  stating  plaintiff's  cause  of  action  the 
petition  alleges  that: 

She,  "while  in  the  exercise  of  reasonable  and 
ordinary  care  for  her  own  safety,  stepped  onto 
a  small  bridge  covering  a  ditch  about  two  feet 
deep,  running  across  the  sidewalk,  and  a  plank 
in  the  said  bridge  had  been  removed,  and  lost 
or  broken,  and  plaintiff  stepped  into  said  hole, 
which  threw  her  across  the  left  side  of  said 
bridge  and  into  said  ditch.  That  plaintiff  was 
at  the  time  carrying  a  large  armful  of  groceries 
from  a  store  to  her  residence,  which  was  on  the 
opposite  side  of  Greenup  avenue,  and  she  pre- 
sumed, and  had  a  right  to  presume,  that  said 
sidewalk  was  in  reasonably  safe  repair  for  use 
and  travel  by  the  public  That  it  was  in  the 
daytime,  but  the  load  that  plaintiff  had  in  her 
arms  prevented  her  from  seeing  directly  in  front 
of  her,  and  prevented  her  from  seeing  the  hole 
in  said  sidewalk,  even  though  she  had  been 
looking." 

Her  testimony  fully  corroborates  the  pe- 
tition. 

For  answer,  the  city  traversed  the  allega- 
tions of  the  petition,  Interposed,  a  plea  of 
contributory  negligence  upon  the  part  of  the 
plalntltr,  and  further  affirmatively  alleged 
that  the  dty  bad  no  notice  of  the  hole  whlcb 
had  existed  for  only  about  two  or  three 
houra,  and  not  for  a  sufficient  length  of  time 


for  defendant  to  learn  of  it  by  the  exercise  of 
ordinary  diligence. 

The  plaintiff  recovered  a  verdict  and  judg- 
ment for  $3^,  and  the  city  appeals. 

While  appellant  complains  of  the  instruc- 
tions given,  and  the  action  of  the  court  in 
refusing  instructions  offered  by  it,  it  relies 
for  a  reversal  chiefly  upon  its  contention 
that  its  motion  for  a  peremptory  iustnic- 
tion,  made  at  the  close  of  the  plaintiff's  evi- 
dence, and  renewed  at  the  close  of  all  the 
evidence,  should  have  been  sustained. 

[1-3]  The  rule  of  law  governing  cases  of 
this  character  was  laid  down  in  Bell  v.  City 
of  Henderson,  74  S.  W.  207.  24  Ky.  Law 
Bep.  2435,  as  follows: 

"A  municipality  is  not  an  insurer  against  ac- 
cidents to  persons  usin|;  its  thoroughfares.  It 
is  not  liable  for  injuries  caused  by  defective 
streets  in  the  absence  of  actual  notice  of  such 
defect,  or  unless  they  have  existed  so  long  that 
notice  or  knowledge  thereof  should  be  imputed 
to  them.  And  notice  should  not  be  imputed 
where  the  defects  are  of  recent  origin,  and  par- 
ticularly where  they  are  concealed  in  anywise. 
Whilst  generally  the  jury  should  determine,  as 
a  question  of  fact,  whether  a  city  had  such  no- 
tice, yet  where  the  facts  are  undisputed,  and 
but  one  reasonable  inference  can  be  drawn  from 
them,  it  becomes  a  question  for  the  court  to  de- 
cide. Smith's  Modern  Lew  of  Municipal  Cor- 
porations, §§  1545-1546;  Elliott  on  Roads  and 
Streets,  SJ  626-627;  City  of  Covington  v. 
Assman  [113  Ky.  608.  68  S.  W.  646]  24  Ky. 
Law  Bep.  415;  Canfield  v.  City  of  Newport 
£73  S.  W.  788]  24  Ky.  Law  Bep.  2213." 

City  of  Midway  v.  Lloyd,  74  S.  W.  195,  24 
Ky.  Law  Bep.  2448;  Hazelrlgg  v.  Board  of 
Conndlmen  of  Frankfort,  92  S.  W.  584,  29 
Ky.  Law  Bep.  208;  City  of  Harrodsburg  v. 
Sallee,  142  Ky.  830,  135  S.  W.  405,  are  to 
the  same  effect 

[4]  There  is  little  controversy  over  the 
facts  of  this  case.  Undoubtedly,  the  first  or 
second  board  on  the  western  end  of  the  foot- 
bridge had  l:een  removed,  leading  a  hole 
which  caused  the  injury  to  the  appellee. 
And,  although  appellant  has  shown  by  sev- 
eral witnesses  that  this  board  probably  had 
been,  removed  for  only  a  few  hours,  and  cer- 
tainly that  appellant  had  no  notice  of  It  be- 
fore the  accident,  nevertheless  appellee  has 
shown  by  several  witnesses  that  the  board 
had  been  loose,  and  dropped  down,  with 
one  end  sticking  up  and  one  down,  for  at 
least  several  days,  and,  according  to  souic 
of  the  witnesses,  for  a  week  or  more.  Aud, 
although  several  witnesses  saw  the  board 
lying  nearby  immediately  after  the  injury, 
unbroken,  and  with  the  appearance  of  hav- 
ing lately  been  removed  by  some  one,  or  bad 
become  displaced  in  some  way  not  explain- 
ed, the  condition  of  the  bridge  was  a  ques- 
tion for  the  jury  under  the  contradictory- 
evidence. 

Upon  the  issue,  therefore,  of  imputed  no- 
tice to  the  city,  and  negligence  upon  its  part, 
the  proof  was  sufficient  to  sustain  the  ver- 
dict of  the  jury,  and,  as  we  view  the  in- 
structions, they  are  substantially  correct 

[6, 1]  Ordinarily,  the  question  of  contrlbu- 
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tory  negligence  Is  for  the  Jury,  but  where  the 
evidence  la  all  one  way,  and  but  one  conclu- 
sion can  reasonably  be  drawn  therefrom,  It 
Is  for  the  court  to  say  whether  the  acts  relied 
upon  constitute  contributory  negligence  upon 
the  part  of  the  plaintiff;  and  If  they  do  con- 
stitute such  negligence.  It  is  the  duty  of  the 
court  to  take  the  case  from  the  Jury,  by 
directing  a  verdict  for  the  defendant 

In  view  of  the  controlling  effect  we  are 
called  upon  to  give  the  case  of  Merchants' 
Ice  &  Cold  Storage  Co.  v.  Bargholt,  129  Ky. 
60,  110  S.  W.  364,  33  Ky.  Law  Rep.  488,  16 
Ann.  Gas.  965,  where  the  question  is  thor- 
oughly discussed,  It  will  not  be  necessary  to 
consider  the  other  cases  decided  by  this 
court,  and  In  other  Jurisdictions,  and  referred 
to  In  the  briefs  of  counsel. 

In  the  note  In  16  Ann.  Cas.  969,  supra,  it  la 
said: 

"It  may  be  stated  as  a  general  rule  that  where 
a  pedeetrias,  while  proceeding  along  the  side- 
walk of  a  municipality,  sustains  an  injury  by 
Teason  of  a  defect  or  obstruction  which  he 
might  have  observed  it  he  had  looked,  the  fact 
that  his  attention  was  diverted  from  the  surface 
of  the  street  at  the  moment  when  he  encoun- 
tered the  defect  does  not  establish  negligence 
on  his  part  as  a  matter  of  law.  Whether  he 
was  negligent  is  in  such  case  a  question  for  the 
jury." 

And,  in  smpport  of  the  mle,  the  annotator 
dtes,  among  other  cases,  Valparaiso  v. 
Schwerdt,  40  Ind.  App.  608,  82  N.  E.  923, 
where  the  plalntUTs  attention  was  diverted 
by  a  person  addressing  her;  Mathews  v. 
Cedar  Rapids,  80  Iowa,  459,  45  N.  W.  894,  20 
Am.  St  Rep.  438,  where  the  plaintiff  fell  Into 
an  opening  In  front  of  a  shop  while  looking 
nt  goods  displayed  In  the  window;  Kaiser  v. 
Hahn,  126  Iowa,  661,  102  N.  W.  504,  and  Pul- 
ler V.  Hyde  Park,  162  Mass.  61,  37  N.  E.  782, 
where  the  plaintiff,  with  face  averted,  was 
talking  with  a  companion;  Sampson  v.  Bos- 
ton, 184  Mass.  46,  67  N.  B.  866,  where  the 
plaintiff  was  looking  at  a  street  car  to  see 
whether  seats  were  vacant;  Keith  v.  Worces- 
ter, etc.,  St  R.  Co.,  196  Mass.  478,  82  N.  E. 
680,  14  L.  R.  A.  (N.  S.)  648,  where  the  plain- 
tiff's attention  was  diverted  by  hurrying  to 
Ijoard  a  street  car;  Woods  v.  Boston,  121 
Mass.  337,  and  Le  Beau  v.  Telephone,  etc., 
Constr.  Co.,  109  Mich.  802,  67  N.  W.  339, 
where  the  plaintiff,  while  watching  workmen 
tearing  up  a  pavement,  walked  into  a  man- 
bole  guarded  by  a  barrel  placed  beside  It; 
Graves  v.  Battle  Creek,  95  Mich.  266,  54  N. 
W.  767,  19  L.  R.  A.  641,  35  Am.  St.  Rep.  561, 
and  Barr  v.  Kansas  City,  105  Mo.  550,  16  S. 
W.  483,  where  the  plaintiff  fell  into  a  manhole 
while  his  attention  was  attracted  to  an  ac- 
quaintance; Lattlmore  v.  Union  Electric 
Light  etc.,  Co.,  128  Mo.  App.  37,  106  S.  W. 
543,  where  the  plaintiff  tripped  over  a  hose, 
colored  like  the  sidewalk,  while  watching 
the  building  operations;  Houston  v.  Trap- 
bagen,  47  N.  J.  Law,  23,  where  the  plaintiff 
fell  Into  an  opening  In  the  sidewalk  while 
attracted  by  the  contents  of  the  shop  win- 


dow; Webb  V.  Heintz,  52  Or.  444,  97  Pac. 
753,  where  the  plaintiff's  attention  was  di- 
verted to  an  approaching  street  car;  Barstow 
V.  Berlin,  34  Wis.  357;  West  v.  Eau  Claire,  89 
Wis.  31,  61  N.  W.  313;  Kenyon  v.  Mondovl, 
98  WU.  50,  73  N.  W.  314,  where  the  plaintiff 
slipped  on  Ice,  hia  attention  having  been  di- 
verted by  l>elng  accosted  by  another  person; 
Crites  v.  New  Richmond,  98  Wis.  55,  73  N.  W. 
322;  ColUns  v.  JanesvlUe,  117  Wis.  415,  94  N. 
W.  .W9,  and  Lyon  v.  Grand  Rapids,  121  Wis. 
600,  99  N.  W.  311,  where  the  plainUff,  having 
knowledge  of  the  defect  was  carrying  sever- 
al articles,  and  was  hurrying  in  response  to 
the  request  of  her  husband  who  preceded  her. 

In  the  Bargholt  Case,  supra,  this  court  sus- 
tained a  recovery  for  Injuries  received  by 
Bargholt  In  stumbling  over  a  block  of  ice  neg- 
ligently left  upon  a  sidewalk,  while  his  at- 
tention was  attracted  to  a  handsome  new 
building  that  was  in  coarse  of  construction 
on  the  opposite  side  of  the  street.  There 
was  nothing  In  the  way,  and  as  Bargholt 
could  have  seen  the  block  of  Ice  if  he  had 
looked  where  he  was  walking,  the  apx)ellant 
insisted  that  Bargholt!s  failure  to  so  look  was 
conclusive  of  such  negligence  on  his  part  as 
to  bar  any  right  to  recover. 

The  court  stated  the  question  for  decision 
In  the  Bargholt  Case,  as  follows: 

"Was  it  negligence  for  him  to  fail  to  see  the 
cake  of  ice  on  the  sidewalk,  when  be  could  have 
seen  it  if  he  bad  been  looking  in  that  direction,  or 
might  he,  while  walking  along  the  sidewalk  at  a 
point  other  than  a  public  ciosaing,  presume  that 
the  walk  was  clear  and  the  way  safe,  and  take 
notice  of  objects  across  the  street  or  passing  or 
overhead,  and  not  be  guilty  of  such  contribu- 
tory negligence  as  would  deny  him  the  right  to 
recover?" 

After  a  thorough  examination  of  the  au- 
thorities, the  court  held  that  the  question 
of  Bargholt's  negligence  was  for  the  Jury, 
and  sustained  a  verdict  awarding  him  a  sub- 
stantial recovery.  And,  in  concluding  the 
opinion,  the  court  stated  Its  conclusions  of 
law  as  follows: 

"Courts  generally  hold,  and  our  court  has  rec- 
ognized it  to  be  the  correct  rule,  that  a  pedes- 
trian has  a  right  to  the  free  use  of  any  portion 
of  the  sidewalk  which  is  open  for  public  use, 
and  he  haa  a  right  to  assume  that  it  is  frM 
from  obstruction  and  in  a  reasonably  safe  condi- 
tion for  travel;  and  if,  while  passing  over  and 
upon  a  sidewalk  in  a  street,  his  attention  is  dis- 
tracted so  that  he  fails  to  observe  an  obstruc- 
tion placed  upon  the  sidewalk  where  he  haa  no 
ri^ht  to  expect  it,  and  falls  over  same  and  is 
injured,  the  question  as  to  whether  or  not  he 
was  proceeding  with  due  care  for  his  own  safety 
is  properly  a  question  for  the  jury.  It  is  like- 
wise held  that  if,  while  passing  along  the  pave- 
ment, the  attention  of  the  pedestrian  is  attract- 
ed across  the  street,  or  overhead,  and  away 
from  the  pavement,  and  while  so  attracted  he 
comes  upon  and  falls  over  an  obstruction  in  the 
street  at  a  point  where  he  has  no  right  to  rea- 
sonably expect  it  to  be  and  is  injured,  It  is  the 
province  of  the  jury  to  say  whether  or  not,  un- 
der all  of  the  circumstances,  he  is  guilty  of  such 
contributory  negligence  as  to  deny  him  the  right 
to  recover.  We  are  aware  that  in  some  juris- 
dictions a  contrary  rule  is  held,  notably  in 
Pennsylvania,  and  a  distinction  is  there  made 
between  subjective  cases  and  cases  external  or 
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objective,  but  no  snch  distinction  is  made  in 
this  state,  and  the  same  rule  applies  whether 
the  detracting  cause  is  some  external  object  or 
the  concentration  of  the  plaintiff's  mind  and 
thought  upon  some  absorbing  topic  or  question." 

Furthermore,  In  pointing  out  the  distinc- 
tion between  the  Bargholt  Case  and  similar 
cases,  wherein  the  question  of  the  plaintUTs 
contributory  negligence  was  under  considera- 
tion, the  court  said: 

"Undoubtedly  if  appellee  saw  the  calce  of  ice, 
and,  seeing  it,  walked  against  it  or  fell  over  it, 
It  would  have  been  the  duty  of  the  court  to  have 
instructed  the  jury  to  find  for  the  defendant; 
and,  likewise,  if  the  evidence  had  shown  that 
appellee's  attention  had  not  l>een  distracted  at 
the  time,  and  he  had  not  been  looking  at  the 
building  across  the  street,  or  at  some  other 
object  which  took  his  attention  and  vision  from 
the  sidewalk,  then  a  case  might  have  been  made 
out  which  would  have  warranted  the  court  in 
instructing  the  jur^  to  find  for  the  defendant, 
though  upon  this  point  the  decisions  are  not  uni- 
form. In  other  words,  the  court  will  only  in- 
struct to  find  for  the  defendant  when  the  facta 
admitted  or  proven  leave  no  room  for  doubt  tliat 
he  failed  to  exercise  that  degree  of  care  which 
an  ordinarily  prudent  person  would  have  exer- 
cised under  like  or  similar  circumstances  for 
his  own  safety,  and  this  is  all  that  the  case  of 
the  Ashland  Coal  &  Iron  Company  v.  Wallace, 
101  Ky.  a37,  42  S.  W.  744.  43  S.  W.  207,  19 
Ky.  Law  Ren.  849,  decided."  129  Ky.  68,  110 
S.  W.  367,  33  Ky.  Law  Rep.  492. 

So  the  question  before  us  is,  Did  the  fact 
that  Mrs.  Boggs'  attention  was  consumed  by 
her  burdens,  volnntarlly  assumed,  exclude 
her  from  the  benefit  of  the  rule  announced  In 
the  Bargholt  Case,  which  directs  the  question 
of  the  pedestrian's  contributory  negligence  to 
be  submitted  to  the  Jury,  when  his  attention 
has  been  distracted  so  that  he  falls  to  observe 
an  obstruction  upon  the  sidewalk?  A  careful 
reading  of  the  authorities  leads  us  to  the 
conclusion  that  she  is  not  to  be  excluded,  but 
that  she  is  entitled  to  the  benefit  of  the  rule. 

In  Lattlmore  v.  Union  Electric  Light  Co., 
128  Mo.  App.  37,  106  S.  W.  543,  the  court 
said: 

"People  constantly  divert  their  attention  from 
their  footsteps  when  on  sidewalks,  and  to.  pro- 
nounce such  an  act  necessarily  one  of  negli- 
gence would  amount  to  denouncing  the  entire 
public  as  careless." 

In  the  recent  case  of  Webb  v.  Helntz,  52 
Or.  444,  97  Pae.  753,  above  cited,  the  court 
said  that  when  a  pedestrian  has  no  notice  of, 
or  reason  to  anticipate,  the  dangerous  condi- 
tion of  the  walk,  he  is  not  bound  to  keep  bis 
eye  constantly  fixed  on  it  in  search  of  pos- 
sible defects,  and.  If  his  attention  is  momen- 
tarily or  temporarily  diverted,  by  reason  of 
which  he  does  not  see  the  defect  or  obstruc- 
tion In  time  to  avoid  it,  he  is  not  thereby  pre- 
cluded from  recovery  as  a  matter  of  law. 

To  the  same  effect,  see  Birmingham  v.  Tay- 
loe,  105  Ala.  170,  16  South.  576 ;  Chicago  v. 
Babcock,  143  111.  358,  32  N.  E.  271 ;  Jennings 
V.  Van  Schaick,  108  N.T.  530,  15  N,  E.  424,  2 
Am.  St  Rep.  459;  Brown  v.  Weaver  (Pa.) 
5  Atl.  82;  Welsenberg  y.  Appleton,  26  Wis. 
66,  7  Am.  Rep.  89. 


In  Crites  v.  City  of  Xew  Richmond,  98  Wis. 
55,  73  N.  W.  322,  It  was  held  that  altbougb 
the  plaintiff  knew  of  a  hole  in  a  generally 
traveled  sidewalk,  he  was  not  bound,  at  all 
times,  by  day  or  night,  when  passing  over  the 
sidewalk,  to  bear  the  defect  in  mind,  and, 
where  he  was  Injured  wlille  his  attention  was 
momentarily  diverted  by  conversation  with  a 
friend,  the  question  of  the  plalntiCC's  contrlbu- 
>tory  negligence  was  for  the  Jury. 

Furthermore,  it  has  been  held  that  the  rule 
applicable  to  persons  walking  on  sidewalks 
applies  to  Injuries  received  while  crossing 
streets.  Nokomis  v.  Salter,  61  111.  App.  150 ; 
Flynn  v.  Watertown,  173  Mass.  108,  53  N.  E. 
147 ;  Dale  v.  Syracuse,  71  Hun,  449,  24  N.  Y. 
Supp.  908,  affirmed  in  148  N.  T.  750,  43  N.  E. 
986. 

In  Flynn  ▼.  Watertown,  supra,  the  court 
said : 

"It  seems  to  us  impossible  to  sav,  as  matter 
of  law  that  one  crossing  a  street  is  obliged  to 
keep  his  attention  fixed  upon  the  ground.  The 
danger  usually  encountered  is  that  of  being  run 
over  by  passing  vehicles." 

And  in  Nokomis  v.  Salter,  supra.  It  appear- 
ed that  the  plaintiff  knew  tjie  street  crossing 
was  in  a  defective  condition,  and  was  walk- 
ing with  her  face  averted,  talking  with  a  per- 
son behind  her.  Nevertheless,  the  court  held 
that  the  plaintiff  acted  as  persons  ordinarily 
do  under  similar  circumstances,  and  that  ber 
conduct  as  above  recited  did  not  Justify  a  re* 
versal  of  the  Jury's  finding  that  she  was  ex- 
erdslng  due  care. 

We  do  not  think  the  fact  that  Mrs.  Boggs 
had  voluntarily  burdened  herself  with  her 
purchases  so  that  she  could  not  see  the  hole 
In  the  sidewalk,  deprives  her  of  the  right  to 
submit  the  questiop  of  her  contributory  negli- 
gence to  the  decision  of  the  Jury.  She  had 
the  right  to  so  burden  herself;  the  condition 
in  which  she  was  thus  placed  no  more  con- 
stituted negligence  per  se  upon  her  part, 
than  the  voluntary  acts  of  conversation,  or 
averted  attention,  constituted  negligence  In 
the  cases  above  cited. 

We  conclude,  therefore,  that  the  trial  court 
properly  overruled  defendant's  motion  for  a 
peremptory  Instruction,  and  submitted  the 
question  of  appellee's  negligence  to  the  Jury. 

Judgment  affirmed. 


ROGERS  ▼.  COMMONWEAI/FB. 
(Court  of  Appeals  of  Kentucky.    Dec.  18. 1914.) 
1.  Cbiuinai.  Law   (5   366*)— Bvidekcs— Res 

GSSTiK. 

Testimony  that  immediately  after' the  shot 
deceased  called  to  witness,  a  few  feet  awa^,  and 
she  hurrying  there,  and  asking  wliy  he  did  not 
get  out  of  the  way,  he  said,  "I  didn't  know 
he  was  fixing  to  shoot  me,"  is  admissible  as  res 
gestM. 

[Bid.  Note.— EV>r  other  cases,  see  Crlraiaal 
Law,  Cent  Dig.  S{  806,  8U,  814,  819,  820; 
Dec.  Dig.  §  366.»] 


•For  other  esses  see  aon^e  topic  and  section  NUMBER  in  Deo.  Dls.  A  Am.  Dig.  Kay-No.  Series  *  lUp'r  Ind«z«s 


Digitized  by 


Google 


Kjr.) 


BOOERS  y.  COMMONWEALTH 


465 


2.  CRnnRAi,  Law   (|   368*)— Bvidenck— Kks 

A  statement  to  be  admissible  as  res  gestte 
need  not  have  been  in  the  presence  or  bearing 
of  accused,  but  need  only  be  contemporaneous 
with  or  immediately  subsequent  to  the  exciting 
cause,  and  while  the  person  making  it  was  la- 
boring under  the  excitement  and  strain  of  the 
circumstance;  each  case  depending  on  its  own 
circumstance  as  to  the  limit  of  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  H  806.  812,  814,  815,  821; 
Dec.  Dig.  $  368.»] 

3.  HouiciDE  (§  338*)— AppeaI/— Hakmless  Eb- 
BOB — Admission  of  Evidence. 

It  being  admitted  that  defendant  was  "fix- 
ing to  shoot"  deceased,  and  shot  him,  and  that 
he  made  no  move  towards  his  pistol  till  defend- 
ant was  on  his  feet  prepared  to  shoot,  admission 
of  deceased's  statement,  that  had  he  known  de- 
fendant was  fixing  to  shoot"  him  he  would  have 
gotten  away,  was  not  prejudicial. 

FEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  709-718;  Dec.  Dig.  S  338.*] 

4.  Cbiminai.  Law  (f  1169»)— Appeai^Haem- 
I.ES8  Ebbob— Admission  or  Ev^ence. 

Any  error  in  admission  of  opinion  of  a 
physician  from  examination  of  deceased's  bullet 
wound,  aa  to  relative  position  of  the  parties 
where  the  shot  was  &rei,  was  cured  by  exclu- 
sion thereof  before  submission  of  the  case  to 
the  jury. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  fX  7M,  3088,  8130,  3137-3143; 
Dec.  Dig.  i  im*l 
6.  Cbiminal   Law    (J    381*)  —  Bvidbnok  — 

Flight — Hesistinq  Rbtubn. 

As  against  proof  that  defendant,  immedi- 
ately after ,  shooting  deceased,  fled  to  another 
state,  where  he  remained  till  brought  back  un- 
der arrest,  be  cannot  show  that  be  came  back 
without  requiring  a  requisition. 

[EM.  Note.— For  other  cases,  see  Criminal 
iJw,  Cent.  Dig.  S!  776,  778-785,  930-932; 
Dec.  Dig.  i  351.*1 

6.  CBnnsAi,  Law   (J   726*)- Appeait-Habm- 
LKSS  Ebbob — Aboumert  ov  Counsel. 

Questionable  remarks  in  ar^ment  of  the 
commonwealth's  attorney,  objections  to  which 
were  overruled,  appearing  to  have  been  In  reply 
to  questionable  argument  of  defendant's  attor- 
ney, will  not  work  a  reversal,  where  they  do 
not  plainly  transcend  the  bounds  of  reasonable 
argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1681;    Dec.  Dig.  f  726.*] 

7.  Homicide    (S    800*)— Inbibuotions— Self- 

DSFKNSB. 

An  instruction  to  acquit  if,  at  the  time  of 
the  shooting,  defendant  believed  and  had  reason- 
able ground  to  believe  he  was  in  danger,  and 
naed  such  means  aa  were  reasonably  necessary 
or  as  seemed  to  him,  in  the  exercise  of  a  reason- 
able discretion,  to  be  necessary  to  avert  such 
danger,  is  not  objectionable  as  making  the  jury 
judges  of  the  reasonableness  of  the  means  of 
averting  the  injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-630  <  Dec.  Dig. 
t  300.*] 

Appeal  from  Circuit  Court,  Nelaon  County. 
Ike  Rogers  was  convicted  of  manslaughter, 
and  appeals.    AfBtmed. 

Nat  W.  Halstead,  E.  N.  Fulton,  and  Osso 
W.  Stanley,  all  of  Bardstown,  for  appellant. 
James  Garnett,  Atty.  Gen.,  and  Overton  S. 
Bogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


NUNN,  J.  The  appellant  was  Indicted, 
charged  with  the  murder  of  Charles  Howard. 
He  was  convicted  of  manslaughter,  and  ad- 
Judged  to  serve  a  term  of  from  2  to  21  years 
In  the  penitentiary.  The  offense  was  commit- 
ted at  a  crap  game  near  Bloomfleld,  some 
time  in  October,  1910,  and  about  midnight. 
The  game  was  In  progress  near  the  pike,  and, 
as  estimated  by  the  witnesses,  from  25  feet 
to  60  yards  distant.  The  deceased,  with  his 
wife  and  brother-in-law,  was  riding  In  a  bug- 
gy on  their  way  home,  and,  discovering  the 
game  while  passing,  he  left  his  wife  In  the 
buggy  and  went  over  to  engage  In  It.  All 
the  witnesses  and  participants  are  negroes. 
Appellant  had  lost  at  a  throw  of  the  dice, 
and  rising  from  the  ground  began  to  swear 
pretty  vigorously  about  It  The  deceased 
remonstrated  with  him,  told  him  his  wife 
was  near  by  in  a  buggy,  and  requested  him 
to  keep  quiet  on  her  account  Appellant's 
cursing  and  abuse  was  then  directed  more 
particularly  to  the  deceased.  It  was  deceas- 
ed's turn  to  throw  the  dice.  With  the  win- 
nings in  his  left  hand,  and  dice  In  the  other, 
and  while  on  bit.  knees  in  the  attitude  of 
making  the  throw,  he  said  to  appellant,  who 
was  then  standing  a  few  steps  away  from  the 
circle: 

"I  know  you  have  got  a  gun,  and,  if  ^on  don't 
quit  I  will  get  up  and  make  yon  eat  it." 

Soon  after  this  statement — the  witnesses 
estimate  it  from  the  moment  to  ten  minutes— 
the  appellant  moved  back  two  or  three  steps, 
and  with  his  pistol,  which  he  seems  to  have 
drawn  in  rising  from  the  game,  shot  deceas- 
ed whUe  he  was  still  on  Ms  knees  in  the  at- 
titude of  throwing  dice.  The  bullet  entered 
his  neck  from  the  left  side,  and  Just  under 
his  ear,  and  from  this  wound  he  died.  The 
appellant  does  not  testify,  but  introduced  four 
witnesses  who  saw  the  affair.  Two  of  them 
say  that  the  deceased  was  reaching  to  get  his 
pistol,  which  was  lying  on  the  ground  to  his 
right,  and  that  he  also  made  an  attempt  to 
get  up.  These  two  witnesses  are  positive 
they  saw  the  pistol.  Another  witness  says 
that  he  saw  something  "shiny"  on  the  ground, 
but  did  not  know  whether  it  was  a  pistol  or 
bottle.  His  other  witness  did  not  see  any 
pistol  or  anything  resembling  it,  but  says 
that  at  the  time  he  was  shot  the  deceased 
was  making  a  motion  as  if  to  get  up.  The 
commonwealth  introduced  four  witnesses  who 
were  present,  and  they  say  that  deceased  did 
not  have  a  pistol  on  the  ground  or  upon  his 
person,  and  made  no  threatening  move. 

[1]  The  appellant  urges  four  grounds  for 
reversal.  The  first  Is  that  the  court  permit- 
ted deceased's  wife,  Lillian  Howard,  to  give 
certain  Incompetent  evidence.  She  said  that 
from  her  place  In  the  buggy  she  could  hear 
all  the  swearing,  and  that  Immediately  the 
shot  was  fired  her  brother  told  her  to  come 
quick,  and  she  "rushed  up  there  and  says, 
'Charlie,  why  didn't  you  get  out  of  the  way'; 
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and  be  said,  1^1111811,  I  didn't  know  he  was 
fixing  to  shoot  me.' "  The  apitellaut  Insists 
that  this  remark  was  Incompetent  and  prej- 
udicial, because  it  was  a  mere  narration  by 
the  deceased  of  a  past  occurrence,  and  no  part 
of  the  res  gestae.  At  the  time  the  remark 
was  made,  the  appellant  and  all  of  his  asso- 
ciates had  fled,  and  no  one  heard  it  but  the 
witness.  The  commonwealth  relies  upon  the 
case  of  Daniel  v.  Commonwealth,  154  Ky.  601, 
608,  157  S.  W.  1127.  1131,  and  quotes  the  fol- 
lowing from  the  opinion: 

"Tlie  statement  made  by  decflased  to  his  moth- 
er, who  ran  to  him  immediately  that  be  was 
shot,  might  well  have  l>een  admitted  as  a  part 
of  the  res  gestffi." 

The  court  was  considering  its  competency 
as  a  dying  declaration.  The  deceased  had 
been  shot  from  ambush,  and  the  common- 
wealth claimed  that  he  recognized  his  as- 
sassins, and  told  their  names  to  his  mother. 
<juotlng  again  from  the  opinion: 

"He  told  Mary  Gabbard,  hia  mother,  who  waa 
the  first  person  to  reach  him,  that  he  was  killed, 
that  be  was  Kuin^  to  die,  and  that  Jerry  Rice 
and  Bradley  Daniel  had  shot  him." 

The  statement  was  admitted  and  held  by 
this  court  to  be  competent  upon  the  rules  of 
evidence  applicable  to  dying  declarations, 
and  added  might  well  hare  been  admitted  as 
a  part  of  the  res  gestae.  In  all  probability, 
in  this  case  this  was  a  dying  statement,  but 
there  Is  no  proof  that  he  so  considered  it.  If 
he  ever  uttered  another  word,  the  record 
does  not  show  it  While  he  lived  from  mid- 
night Saturday  until  Monday  morning,  and 
the  physician  says  he  was  paralyzed  and  his 
case  hopeless  from  the  start,  yet  that  fact 
was  never  made  known  to  him. 

While  there  is  some  slight  conflict  in  the 
evidence,  as  to  the  distance  between  the  wit- 
ness and  the  place  where  the  shooting  occur- 
red, varying  all  the  way  from  25  feet  to  60 
yards,  yet  as  soon  as  the  shot  waa  fired  the 
witness  ran  to  the  place,  and  she  must  have 
reached  there  in  a  time  so  short  as  to  give 
the  wounded  person  no  time  for  reflection 
or  to  recover  from  the  excitement,  and  the 
statement  must  therefore  be  regarded  as  im- 
pulsive and  instinctive.  Considering  the  rules 
of  evidence  with  reference  to  res  gestte.  Wig- 
more,  in  his  work  on  Evidence  (section  1750), 
says: 

"The  utterance  most  have  been  before  there 
has  been  time  to  contrive  and  misrepresent,  i.  e.. 
while  the  nervous  excitement  must  be  supposed 
still  to  predominate  and  the  reflective  powers 
to  be  yet  in  abeyance.  It  is  to  be  observed  that 
the  statements  need  not  be  strictly  oontempora- 
oeous  with  the  excitinK  cause;  they  may  be 
subsequent  to  it,  provided  there  has  not  been 
time  for  the  exciting  influence  to  lose  its  sway 
and  be  dissipated." 

Also,  Wharton  on  Evidence,  |  262: 
"Declarations  which  are  the  immediate'accom- 
paniments  of  an  act  are  admissible  as  part  of 
the  res  geste:  remembering  that  immediate- 
ness  is  tested  by  closeness,  not  of  time,  but  by 
causal  relation. 

[2]  The  utterance  relates  to  the  circum- 
stances of  the  occurrence  Jnst  preceding  it. 


Otherwise  it  would  not  be  competent  as  a 
part  of  the  res  gestae,  and  claim  of  appellant's 
counsel  that  it  relates  to  a  past  circumstance 
Is  not,  therefore,  accu;-ate.  His  argument, 
taken  literally,  would  destroy  the  res  gestae 
rule.  As  buon  as  the  shot  was  fired,  the  ap- 
pellant and  the  participants  In  the  game 
fled,  and,  as  they  were  leaving,  the  witness 
came  to  the  place.  It  has  never  t)een  held, 
as  an  essential  to  make  a  statement  part  of 
the  res  gests,  that  it  should  be  uttered  in 
the  presence  or  bearing  of  the  accused.  It  is 
only  necessary  that  they  be  contemporaneous 
with  or  Immediately  subsequent  to  the  excit- 
ing cause,  and  while  the  party  is  laboring 
under  the  excitement  and  strain  of  the  cir- 
cumstance. As  has  been  frequently  said, 
each  case  must  depend  upon  its  own  circum- 
stance and  there  can  be  no  definite  and  fixed 
limit  of  time. 

The  case  of  Commonwealth  v.  Hargls,  124 
Ky.  3T2,  99  S.  W.  348,  30  Ky.  Law  Rep.  510, 
holds  admissible,  as  a  part  of  the  res  gestte, 
evidence  of  a  witness  who  testified  that  he 
"heard  the  shots,  *  •  •  and  that  Cock- 
rill  walked,  a  few  feet  and  fell,  and  imme- 
diately the  witness  went  to  him,  when  ttae 
statement  •  •  •  was  made."  Norflect  v. 
Commonwealth,  88  S.  W.  838,  17  Ky.  Law 
Rep.  1137;  Hughes  T.  Commonwealth,  41  S. 
W.  294,  19  Ky.  Law  Rep.  497;  ShotweU  v. 
Commonwealth,  68  S.  W.  403,  24  Ky.  Law 
Rep.  256. 

The  same  principles  apply  to  the  admissi- 
bility of  res  gestae  in  both  civil  and  criminal 
cases.  In  the  case  of  C,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Evans,  129  Ky.  169,  UO  S.  W.  844,  33 
Ky.  Law  Rep.  596.  the  subject  Is  discussed 
and  numerous  cases  cited  to  illustrate  the 
rule,  where  the  statement  was  made  under 
circumstances  similar  to  this. 

[3]  We  are  of  the  opinion  that  the  court 
did  not  err  in  admitting  the  evidence.  But 
in  any  event  the  appellant  was  not  prejudic- 
ed. It  is  admitted  that  appellant  "was  fixing 
to  shoot  him,"  and  tliat  he  did  shoot  him. 
The  efTect  of  the  statement  is  that,  had  the 
deceased  known  appellant  was  fixing  to  shoot 
him,  he  would  have  gotten  away.  It  in  fact 
he  suspected  appellant's  purpose,  the  result 
was  not  affected,  for,  according  to  appellant's 
witnesses,  Howard  made  no  move  towards  his 
pistol  until  appellant  was  on  his  feet  and 
prepared  to  shoot  The  Jury  gave  him  the 
lightest  punishment,  while  the  proof  war- 
ranted more. 

14]  Certain  evidence  of  the  physician,  who 
examined  the  wound  and  from  the  direction 
of  the  bullet  undeitook  to  give  an  opinion  as 
to  the  relative  positions  of  the  parties,  was 
objected  to  as  incompetent.  But  tlie  court 
cured  the  error  by  excluding  that  evidence 
before  the  case  was  submitted  to  the  Jury. 

[t]  The  third  complaint  arises  from  these 
circumstances:  The  commonwealth  proved 
that  the  appellant  fled  as  soon  as  he  fired 
the  shot  and  i«mained  a  fugitive  until  he  waa 
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arrested  in  Ohio,  some  three  years  after- 
wards. The  appellant  desired  to  prove  by 
the  Kentucky  sheriiT,  who  went  to  Ohio  after 
him,  that  he  came  back  witliout  requiring  a 
requisition.  The  court  held  this  evidence  in- 
competent We  think  this  was  the  correct 
ruling.  It  would  have  been  just  as  compe- 
tent for  the  appellant  to  show  that  he  sub- 
mitted to  arrest  without  physical  resistance. 
Whether  he  submitted  to  arrest  peaceably 
or  suffered  the  officers  to  bring  him  back 
without  requisition  are  alike  immaterial. 
The  fact  remains  that  he  fled  and  was 
brought  before  the  court  under  arrest. 

[S]  We  see  no  prejudicial  error  in  the  rul- 
ings of  the  court  with  reference  to  argument 
of  the  commonwealth's  attorney.  Some  ob- 
jections to  it  were  sustained  and  others  over- 
ruled. In  argument  counsel  on  each  side 
should  confine  themselves  to  the  evidence 
and  the  law  of  the  case ;  but  when  question- 
able remarks  of  one  side  are  presented  to  us, 
and  the  remarks  appear  to  be  in  reply  to 
questionable  argument  of  the  other  side,  the 
lower  court  who  heard  both  sides  is  in  a 
better  position  to  Judge  of  their  propriety, 
and,  unless  they  plainly  transcend  the  bounds 
of  reasonable  argument,  we  are  not  disposed 
to  disturb  the  verdict 

(7]  We  have  also  considered  appellant's 
objection  to  the  sbcth  instruction.  Ou  the 
ground  of  self-defense  an  acquittal  is  direct- 
ed, if,  at  the  time  of  the  shooting,  the  defend- 
ant believed  and  had  reasonable  grounds  to 
bdleve  he  was  in  danger  of  losing  his  life 
or  receiving  great  bodily  injury  at  the  hands 
of  Howard,  and  that  the  defendant  used 
such  means  "as  were  reasonably  necessary  or 
as  seemed  Lo  him,  in  the  exercise  of  a  rea- 
sonable discretion,  to  be  necessary  to  avert 
such  danger."  Appellant  complains  tliat  tbla 
Instruction  made  the  Jury  the  Judges  of  the 
reasonableness  of  the  means  of  averting  the 
Injury.  He  refers  to  an  instruction  approv- 
ed by  this  court  In  the  case  of  Austin  v.  Com- 
monwealth, 91  S.  W.  267,  28  Ky.  Law  Bep. 
1087,  and  cited  in  the  case  of  Slzemore  v. 
Commonwealth,  158  Ky.  496,  165  S.  W.  669. 
We  perceive  no  material  difference  In  the  In- 
strucUous.  In  the  Austin  Case  the  word  "ap; 
peared"  Is  used  where  the  word  "seemed" 
is  used  In  this  case.  In  one  case  the  safe 
means  of  escape  is  made  to  depend  on  how 
it  "seemed"  to  appellant,  and  In  the  other 
how  It  "appeared." 

The  Judgment  is  therefore  affirmed. 


COMMISSIONERS  OP  CAMPBELL  COUN- 
TY COURTHOUSE  DIST.  v.  LIST  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Counties  (g  218*)— Surrs  Against— Coubt- 
HotisE  District. 

Under  Acts  1881-82,  c.  1107,  creating  a 
courthouse  district  in  Campbell  coun^  and  pro- 
viding that  the  commissioners  for  the  district 
shall  be  a  l>ody  corporate  and  politic  under  the 


name  of  commissioners  for  the  courthouse  dis- 
trict, a  suit  against  the  district  is  properly 
brought  against  the  commissioners  for  the  court- 
house district,  naming  the  individuals  also,  and 
not  against  the  courthouse  district 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  if  347-351 ;    Dec.  Dig.  {  218.*] 

2.  Counties  (J  89*)  —  Clebk  of  County 
Courts— Duties — Index  of  Records. 

Ky.  St  g  513,  requiring  the  clerk  of  the 
county  court  to  index  the  papers  recorded  in 
his  office,  does  ,not  require  the  clerk  of  that 
court  for  Campbell  county  to  index  the  papers 
affecting  titles  in  the  courthouse  district  and 
recorded  in  the  office  at  Newport. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S8  118,  135,  136;   Dec.  Dig.  §  89.»1 

3.  Counties  (|  81*)  —  CoMiasaioNEBS  oe 
CouBTUousB  DisTBicT— Powers— Index  of 
Hecokds 

Under  Acts  1898,  c.  60,  repealing  previous 
acts  for  the  payment  of  county  expenses  by  the 
commissioners  for  the  courthouse  district  in 
Campbell  county,  except  for  the  payment  of  the 
bonds  and  interest,  and  the  expenses  of  main- 
taining the  courthouse  and  the  courts  and  offi- 
cers, the  commissioners  have  no  power  to  have 
indexes  made  of  the  records,  since  the  ^(rwer  to 
determine  the  necessity  for  that  work  and  to 
let  contracts  therefor  was  vested  in  the  county 
judge  and  the  justices  of  the  peace  living  in  the 
district  by  Acts  1883-84,  c.  956. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  St  118-121;  Dec  Dig.  g  81.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Suit  for  injunction  by  William  List  and 
another  against  the  Commissioners  of  the 
Campbell  County  Courthouse  District  Judg- 
ment for  the  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Kelly  &  Regensteln,  of  Newport,  for  ap- 
pellants. L.  J.  Crawford,  of  Newport,  for 
appellees. 

SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Campbell  circuit  court 
whereby  appellants'  special  demurrer  to  the 
petition  was  overruled  and  appellees'  general 
demurrer  to  the  answer  sustained  and  an  In- 
junction granted  to  prevent  the  appellants, 
commissioners  of  the  Campbell  county  court- 
house district,  from  entering  into  a  contract 
to  reuew  and  further  Index  the  records  relat- 
ing to  real  estate  in  the  county  clerk's  office 
In  the  city  of  Newport 

Alexandria  Is  the  county  seat  of  Camp- 
bell county,  and  Newport,  a  dty  of  the  sec- 
ond class,  is  also  situated  in  that  county. 
The  county  Is  a  separate  judicial  district 
having  a  circuit  court  of  continuous  session ; 
a  part  of  such  sessions  being  held  at  Alex- 
andria, the  county  seat,  and  a  part  of  them 
in  the  dty  of  Newport '  There  Is  but  one 
clerk  of  the  Campbell  county  court,  and  by 
an  act  of  the  General  Assembly  approved 
February  23,  1863,  he  maintains  an  office  In 
the  city  of  Newport  as  well  as  at  Alexan- 
dria, the  county  seat,  and  Is  required  to  re- 
cord at  his  office  In  the  dty  of  Newport,  In 
suitable  books  procured  for  that  purpose, 
all  recordable  instruments  affectl|g  real  es- 
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tate  within  a  certain  district  which  includes 
that  dty  and  the  contiguous  surrounding  ter- 
ritory. 

By  an  act  of  the  General  Assembly  approv- 
ed February  26,  1863,  the  county  Judge  of 
Campbell  county.  In  addition  to  the  county 
courts  then  held  at  Alexandria,  the  county 
seat,  was  required  to  hold  annual  monthly 
terms  of  the  Campbell  county  court  in  the 
dty  of  Newport    Acts  1861-63,  p.  495. 

In  the  year  1882  the  General  Assembly  en- 
acted a  law  laying  off  and  designating  by 
boundary,  Including  the  city  of  Newport, 
certain  territory  of  Campbell  county,  which 
It  was  declared,  should  constitute  a  separate 
district,  to  be  styled  the  "Courthouse  Dis- 
trict" (Acts  1881-82,  VOL  2,  p.  569),  and  pro- 
viding for  the  appointment  of  three  commis- 
sioners designated  by  the  act  as  "Commis- 
sioners for  the  Courthouse  District";  these 
commissioners  to  be  appointed  by  the  circuit 
court.  The  act  gave  the  commlssiciners  the 
power  to  construct  a  courthouse  in  New- 
port at  a  cost  of  $50,000,  and  to  levy  a  tax, 
not  exceeding  12  cents  on  the  $100  of  the 
property  of  the  district,  to  pay  the  interest 
on  and  redeem  the  bonds  issued  and  sold  for 
the  purpose  of  erecting  the  courthouse.  The 
courthouse  was  thereafter  erected.  Out  of 
this  tax  the  commissioners  were  also  author- 
ized to  pay  the  cost  of  maintaining  the 
courthouse.  Including  the  salaries  of  the  coun- 
ty Judge  and  county  attwney  "as  pro  ratal 
in  the  proportion  that  said  district  bears  to 
the  whole  county."  The  act  likewise  provid- 
ed that: 

"All  deeds,  mortgages,  leases,  and  conveyances 
for  the  sale,  transfer,  pledge,  or  lease  of  prop- 
erty within  said  district,  shall  be  recorded  in  the 
dty  of  Newport,  and  for  all  property  outside 
of  said  district  said  deeds,  mortgages,  leases,  and 
conveyances  shall  be  recorded  at  Alexandria." 

By  an  act  of  the  General  Assembly  approv- 
ed March  13,  1886  (Acts  188&-S6,  c.  232),  en- 
titled "An  act  to  amend  an  act  to  authorize 
the  construction  and  maintenance  of  a  court- 
house In  Newport,  in  Campbell  county,  and 
to  Increase  the  powers  and  duties  of  the 
commissioners  of  said  district,"  the  commis- 
sioners were  given  control  of  the  courthouse 
and  grounds  belonging  thereto,  were  required 
to  cause  the  courthouse  and  Jury  rooms 
therdn  to  be  properly  lighted,  warmed,  and 
liept  dean  for  the  holding  of  the  several  cir- 
cuit and  county  courts;  also  the  office  rooms 
of  the  drcult,  county  clerlLS,  master  commis- 
sioner, and  sheriff;  to  cause  the  dial  of  the 
doclf  In  the  tower  of  the  courthouse  to  be 
illuminated  at  night;  to  appoint  a  Janitor 
of  the  courthouse,  and  the  necessary  ex- 
penses of  maintaining  the  courthouse  were 
to  be  paid  by  the  commissioners  out  of  the 
tax  they  were  empowered  by  the  act  of  1882 
to  levy  and  collect 

By  a  further  act  of  the  General  Assembly 
of  March  15,  1898  (Acts  1898,  p.  129),  the 
commissioners  of  the  courthouse  district.  In 
making  the  levy  of  the  tax  referred  to,  were 
limited  to  a  rate  not  ezneedlng  alx  cents  on 


the  $100  of  property  in  the  district,  and  sec- 
tion 2  of  the  act  provides: 

"That  all  of  said  acts  which  provide  for  the 
commissioDers  paying  any  part  of  the  county 
expenses,  or  paying  anything  more  than  the 
bonds  and  interest  coupons  thereon,  issued  to 
build  the  courthouse  and  the  expense  of  main- 
taining the  courthouse  and  the  courts  and  offi- 
cers therein,  be  and  the  same  is  now  repealed; 
and  said  commissioners  shall  continue  to  levy 
and  collect  the  tax  provided  for  in  oaid  act  for 
said  purposes,  and  none  other." 

The  present  action  was  Instituted  by  the 
appellees,  William  List  and  C.  W.  Nagel, 
residents  and  taxpayers  of  the  dty  of  New- 
port against  the  appellants,  Phil  J.  Vdtb, 
George  Lindsey,  and  F.  A.  Stein,  "commla- 
sioners  for  the  courthouse  district"  In  Camp- 
bell county,  Ky.,  for  the  purpose  of  enjoining 
them  from  entering  into  a  contract  to  ex- 
pend $16,000,  or  any  other  amount  of  money, 
raised  and  to  be  raised  by  taxes  levied  upon 
the  property  of  appellees  and  all  other  tax- 
payers of  the  courthouse  district  for  the  pur- 
pose of  having  made  cross-indexes  and  ab- 
stracts of  aU  deeds,  and  mortgages  relating 
to  real  estate,  and  wills  disposing  of  real 
estate,  situated  In  the  district  and  recorded 
therein  In  the  office  of  the  derk  of  the 
county  court  at  Newport;  It  being  alleged 
that  the  work  contemplated  would  Include 
the  making  of  plats  of  each  lot  or  parcel 
of  land  in  the  district  and  of  each  dty 
block,  so  that  the  history  and  title  of  each 
lot  or  parcel  of  land  will  be  shown  upon 
the  cross-indexes  to  be  made,  that  the  do- 
ing of  the  acts  and  work  contemplated  by 
the  contract  would  result  in  an  unnecessary 
expenditure  of  money,  that  the  commission- 
ers were  and  are  without  power  to  levy  or 
collect  taxes,  or  expend  same,  for  the  pur- 
pose of  making  cross-indexes  or  indexes  of 
deeds  or  other  recorded  instruments  mani- 
festing title  to  real  estate  in  the  district,  and 
that  their  power  with  respect  to  the  expendi- 
ture of  the  taxes  collected  by  them  is  limit- 
ed to  the  expense  of  maintaining  the  court- 
house, courts  held  therein,  and  the  officers 
thereof.  Furthermore,  that  all  the  records 
now  In  the  courthouse  are  provided  with 
cross-indexes  whidi  were  made  under  an  act 
of  the  General  Assembly  of  Kentucky  enti- 
tled "An  act  providing  for  making  Indexes  of 
deeds  and  mortgages  in  the  clerk's  office  at 
Newport  and  Alexandria  in  Campbell,"  ap- 
proved April  22,  1884  (Acts  1883-S4,  c.  956), 
and  which  since  that  date  have  been  con- 
tinued and  kept  up  by  the  county  derk  of 
the  county. 

The  answer  of  the  appellants  traversed  so 
much  of  the  petition  as  alleged  that  the 
work  of  cross-Indexing  contemplated  by  them 
was  or  would  be  an  unnecessary  expenditure 
of  the  taxes  received  or  collected  by  them,  or 
that  their  power  to  levy  and  collect  taxes  is 
limited  to  such  amount  or  amounts  as  are 
required  to  maintain  the  courthouse,  the 
courts,  and  officers  thereof.  The  answer  also 
denies  that  the  records  now  In  tiie  Newport 
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coaithoQse  are  provided  witb  croas-indexeB, 
or  that  the  county  clerk  has  kept  np  any 
cross-Indexes  since  April  28,  1884;    also,  de- 
Blee  that  It  Is  the  purpose  of  the  commission- 
ers to  abstract  or  plat,  as  alleged  tn  the  peti- 
tion  or  otherwise,   records   relating  to  lots 
or  parcels  of.  land  lying  within  the  territory 
of  the  courthouse  district.     In  paragraph  2 
of  the  answer  it  Is  alleged,  in  substance,  that 
the  few   books  containing  the  indexes  and 
cross-indexes   of   recorded  deeds   and   other 
recorded  Instruments  in  the  district  in  ques- 
tion were  made  In  1884  and  have  not  since 
been  kept  up;    that  these  books  of  indexes 
are  now  old,  worn,  dilapidated,  and  no  long- 
er fit  for  the  purposes  for  which  they  were 
Intended;    and  tliat  this  condition  makes  it 
Imperatively  necessary  that  some  action  be 
taken  by  appellants  looking  to  the  continua- 
tion and  bringing  down  to  the  present  time 
of  such    Indexes   and   cross-indexes  as  will 
make  the  tracing  and  ascertaining  of  title 
to  real  estate  within  the  district  possible; 
that  after  due  advertisement  appellants  have 
received  bids  from  various  persons  willing  to 
undertake  the  work  of  making  the  require^ 
indexes  and  cross-indexe6,   and   the  lowest 
of  these  bids  was  $14,000;   that  this  bid  they 
will,  if  not  enjoined  from  so  doing,  accept, 
as  tov  thai  amount  the  bidder  will  perform 
and  complete  within  two  years  the  work  of 
indexing  and  cross-indexing  required  to  make 
easy  of  ascertainment  the  titles  to  all  the 
real  estate  in  the  territory  constituting  tlie 
courthouse  district.    Paragraph  2  of  the  an- 
swer farther  alleges  that  the  work  of  index- 
ing and  cross-indexing  necessary  to  be  pet^ 
formed  will  be  reasonably  worth  the  sum  of 
$14,000,  and  the  person  proposing  to  do  It 
for  that  price  will  be  required  to  execute 
Iwnd  with  approved  security  for  the  faith- 
ful performance  of  the  work,  and  it  can  be 
paid  for  by  appellants  out  of  any  surplus 
funds  In  their  bands  as  commissioners  of 
the  courthouse  district,  raised  from  the  col- 
lection of  taxes  at  the  rate  of  six  cents  on 
each  $100  of  taxable  property  in  the  district, 
that  may  be  unexpended  at  the  time  the  work 
is  to  be  paid  for  under  the  contract;    and 
that  these  taxes  they  are  authorized  to  levy, 
collect,  and  so  expend,  under  authority  con- 
ferred by  the  acts  of  the  Legislature  mention- 
ed in  the  petition. 

[1]  Appellants'  first  contention  is  that  the 
circuit  court  erred  in  overruling  their  special 
demurrer  to  the  petition.  The  i3i>eclal  da- 
mn rrer  was  filed  upon  the  theory  that  the 
petition  shows  a  defect  of  parties;  the  de- 
fect consisting  in  the  failure  of  the  appellees 
to  make  the  "courthouse  district,"  as  sucli,  a 
party  defendant  This  contention  most  be 
overruled.  The  act  of  April  17,  1882  (Acts 
1881-82,  voL  2,  p.  509),  which  constitutes  the 
courthouse  district  and  provides  for  the  ap- 
pointment of  the  commissioners  therefor, 
declares: 

"Said  oommisaionen  are  hereby  constituted 
a  body  corporate  and  politic,  under  the  name 


and  style  of  the  'commisBioners  for  the  court- 
house district*;  and  as  such  shall  have  perpet- 
ual succession ;  may  contract  and  be  contracted 
with ;  may  sue  and  be  sued,  and  may  plead 
and  be  impleaded,  in  the  courts  of  this  common- 
wealth." 

Tt  is  patent  from  this  language  that  the 
courthouse  district,  created  by  the  act  in 
question,  cannot,  as  such,  sue  or  be  sued,  but 
suits  afTecting  it  must  be  brought  for  it  by 
the  "commissioners  for  the  courthouse  dis- 
trict" as  plaintiffs,  and  suits  against  it  must, 
as  in  this  case,  be  brought  against  the  "com- 
missioners for  the  courthouse  district"  as  de- 
fendants; the  name  of  each  commissioner  be- 
ing set  forth  as  a  defendant  to  enable  the 
court  to  know  that  the  proper  persbns  are 
sued  and  the  sheriff  to  know  upon  whom  to 
serve  the  summons.  There  was  uo  defect  of 
parties.  Therefore  the  special  demurrer 
was  properly  overruled. 

[2, 3]  Appellants  further  complain  that  the 
court  erred  in  sustaining  appellees'  general 
demurrer  to  their  answer.  The  general  de- 
murrer goes  to  the  insufficiency  of  the  de- 
fense interposed  by  the  answer  and  raises  the 
question  of  want  of  authority  or  power  in  the 
commisaioners  to  expend  the  money  of  the  dis- 
trict, raised  by  taxing  the  property  of  its  citi- 
zens, for  such  an  object ;  and  this  is  the  prin- 
cipal question  presented  for  our  decision.  It 
may  be  conceded  that  the  work  of  indexing  or 
cross-indexing  contemplated  by  appellants  is 
necessary;  but  the  question  of  necessity  is  not 
material  If  they  have  not  the  power  to  con- 
tract, or  expend  the  money,  for  having  It  done. 
We  do  not,  however,  agree  with  appellees' 
counsel  that  section  013,  Kentucky  Statutes, 
Imposes  upon  the  county  clerk  the  duty  to 
make  such  cross-indexes  as  are  needed  In  his 
Newport  office ;  nor  do  we  agree  with  appel- 
lants' counsel  that  they  derive  the  power  to 
have  the  cross-indexing  done,  from  the  sever- 
al special  acts  concerning  the  courthouse  dis- 
trict ta  Campbell  county,  referred  to  in  their 
answer,  including  that  of  March  15, 1898,  for 
none  of  them  confers  such  power,  and  section 
2  of  the  act  of  March  15,  1898,  expressly  re- 
peals all  provisions  of  the  previous  acts  con- 
cerning the  district,  that  authorizes  the  com- 
missioners for  the  district  to  pay  any  part  of 
the  county  expenses  or  for  "anything  more 
than  the  bonds  and  interest  coupons  thereon, 
Issued  to  build  the  courthouse,  and  the  ex- 
pense of  maintaining  the  courthouse  and  the 
courts  and  officers  therein,"  and  only  permits 
them  to  levy  and  collect  the  tax  provided 
for  in  the  act,  for  those  purposes  and  none 
other. 

We  might  be  inclined  to  hold  that  the  pow- 
er claimed  by  appellants  is  implied  from  the 
authority  given  them  by  the  act  of  1898  to 
pay  the  expense  of  "maintaining  the  court- 
house and  the  courts  and  officers  therein," 
but  for  the  fact  that  authority  to  have  such 
cross-indexing  done  seems  to  have  been  lodg- 
ed by  the  Legislature  In  other  hands.  This 
appears  from  an  act  entitled  "An  act  provld- 
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lug  for  making  Indexes  of  deeds  and  mort- 
gages In  the  clerk's  offices  at  Newport  and 
Alexandria  In  Campbell  county,"  approved 
April  22,  1884  (Acts  1883-84,  p.  295).  Section 
1  of  the  act  provides: 

"That  the  county  court  of  Campbell  county 
shall  have  authority  to  cause  to  be  made  such 
new  cross-indexes  as  may  be  found  necessary 
of  all  deeds  and  mortgages  in  the  county  clerk's 
offices  at  Newport,  in  said  county,  and  such  in- 
dexes shall  remain  in  and  be  for  use  in  said 
office." 

Section  2  confers  upon  the  county  court 
authority  to  make  such  new  cross-indexes  of 
deeds  recorded  in  the  county  clerk's  office 
at  Alexandria,  the  county  seat,  contained  In 
deed  books  from  A  to  Z,  Inclosive,  as  may  be 
found  necessary  to  be  made. 

Section  3  provides: 

"For  the  purpose  of  determining  the  necessity 
for  making  such  new  cross-indexes  at  the  clerk's 
office  at  Newport,  the  justices  of  the  peace  re- 
siding in  the  courthouse  district  in  said  county, 
or  such  of  them  as  may  attend,  after  being  du^ 
summoned,  shall  form  a  part  of  said  court." 

Section  4  provides  that  the  necessity  for 
making  such  new  cross-indexes  at  the  clerk's 
office  at  Alexandria  shall  be  determined  by 
the  justices  of  the  peace  residing  south  of 
said  courthouse  dhstrict  in  said  county  (1.  e., 
outside  of  the  courthouse  district). 

Section  5  provides  that  the  court  at  either 
Newport  or  Alexandria,  upon  being  satisfied  of 
the  necessity  of  making  such  new  indexes,  in 
whole  or  in  part  as  the  case  may  be,  shall,  in 
a  newspaper  published  In  Campbell  county 
or  a  newspaper  of  general  circulation,  and  In 
such  other  manner  as  the  court  shall  deem 
proper,  advertise  for  sealed  bids  to  perform 
the  work,  which  shall  be  let  by  the  court  to 
the  lowest  and  best  bidder;  the  court  to 
have  the  right  to  reject  any  and  all  bids. 
But  upon  the  acceptance  of  a  bid  the  court 
shall  take  good  and  sufficient  bond  with 
security  for  the  faithful  performance  of  the 
work  to  be  done. 

"After  the  said  work  shall  have  been  done  ac- 
cording to  the  contract,  and  received  by  said 
court,  the  cost  of  making  snid  indexes  of  the 
deeds  and  mortgages  in  the  office  at  Newport 
shall  be  paid  for  by  the  courthouse  commission- 
ers in  said  county  (i.  e.,  commissioners  of  the 
courthouse  district),  out  of  any  surplus  annual 
funds  in  their  bands  as  commissioners.  And  the 
cost  of  making  the  new  cross-indexes  of  deeds, 
from  books  A  tu  Z,  inclusive,  in  the  ofiice  at 
Alexandria,  shall  be  paid  out  of  the  county  levy 
from  that  part  of  Campbell  county  south  (out- 
side) of  the  courthouse  district.  The  court  of 
claims,  the  justices,  or  such  of  them  as  may  be 
present,  residing  in  the  part  of  said  county  south 
of  said  courthouse  district,  sitting  with  the 
county  judge,  shall  have  power  to  levy  and  col- 
lect, in  the  same  manner  as  the  county  levy  is 
now  made  and  cullected,  such  additional  amount 
on  the  real  property  in  said  district  (outside  of 
the  courthouse  district)  as  may  be  necessary  to 
pay  for  the  indexes  made  for  the  office  at  Alex- 
andria." 

Section  6  provides: 

"Upon  the  refusal  or  failure  of  the  said  court- 
bouse  commissioners  to  pay  the  amount  neces- 
sary for  the  making  of  said  indexes  for  the  of- 
fice at  Newport,  said  county  court,  composed  of 
the  county  judge  and  a  majority  of  the  justices 


of  said  courthouse  district,  sitting  at  Newport, 
shall  have  power  to  levy  and  cause  to  be  col- 
lected a  tax  on  the  real  property  in  said  district 
subject  to  tax  for  general  revenue  purposes, 
sufficient  to  pay  for  making  said  indexes  and 
costs  of  collection,  and  no  more." 

It  is  manifest  that  appellants  are  without 
power  to  contract  for  the  cross-indexes  con- 
templated by  the  action  taken  by  them.  The 
act  of  April  22,  1884,  mentioned,  gives  such 
power  to  the  county  court  of  Campbell  coun- 
ty, composed  of  the  county  judge  and  the 
Justices  of  the  peace  residing  In  the  court- 
house district  of  Campbell  county,  or  sadi 
of  them  as  may  attend  the  court,  after  be- 
ing duly  summoned.  The  power  or  Juris- 
diction thus  conferred  upon  the  county  judge, 
and  justices  of  the  peace  residing  In  the 
courthouse  district,  both  as  to  determining 
the  necessity  for  the  making  of  the  cross- 
indexes  In  the  courthouse  district  and  the 
matter  of  contracting  for  the  doing  of  the 
work,  is  exclusive  and  complete.  Ndttaer 
the  commissioners  for  the  courthouse  dis- 
trict nor  the  Justices  of  the  peace  of  Camp- 
bell county  outside  of  the  courthouse  district 
have  any  right  or  authority  to  participate 
in  any  action  that  may  be  taken  by  the  coan- 
ty  court  and  Justices  of  the  peace  residing 
in  the  courthouse  district,  either  In  deter- 
mining the  necessity  for  making  cross-index- 
es In  the  county  clerk's  Newport  ofBce,  or  in 
having  the  work  done.  Indeed,  the  only  con- 
n^tlon  that  the  act  In  question  allows  the 
commis-sioners  for  the  courthouse  district  to 
have  with  the  indexing  or  cross-indexing  that 
may  be  required  in  the  Newport  office  of  the 
county  derk,  is  to  pay  the  cost  of  making 
such  Indexes  out  of  any  surplus  annual  funds 
in  their  hands  as  commissioners;  and  it  is 
provided  by  section  6  of  the  act  that,  if  the 
commissioners  of  the  courthouse  district  re- 
fuse or  fall  to  pay  the  amount  necessary  for 
the  making  of  Indexes  for  the  county  clerk's 
office  at  Newport,  then  the  county  court,  com- 
posed of  the  county  Judge  and  a  majority 
of  the  justices  of  the  courthouse  district, 
sitting  at  Newport,  shall  have  power  to  levy 
and  cause  to  be  collected  a  tax  on  the  real 
property  In  the  district  subject  to  taxation 
for  general  revenue  purposes,  sufficient  to 
pay  for  making  such  Indexes  and  cost  of 
collection. 

We  have  not  been  advised,  nor  have  we 
been  able  to  find,  that  the  act  of  April  22, 
1884,  has  been  repealed  or  amended;  there- 
fore Its  provisions  are  in  full  force  and  nec- 
essarily conclusive  of  this  case.  This  being 
true,  it  follows  that  the  circuit  court  did  not 
err  in  sustaining  the  demurrer  to  api^ellantc* 
answer  or  In  rendering  judgment  enjoining 
appellants  from  proceeding  further  in  the  at- 
tempt to  contract  for  the  Indexing  and  croR<t- 
Indexing  of  deeds,  mortgages,  and  other  in- 
struments conveying  or  disposing  of  titles 
to  real  estate  recorded  In  the  Newport  office 
of  the  Campbell  county  court  clerk. 

Wherefore  the  Judgment  la  affirmed. 
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ST.  LOUIS,  I.  M.  &  a.  RY.  CO.  ▼.  WILSON. 

(No.  10.) 
(Supreme  Court  of  Arkansas.     Nov.  30,  1914.) 

1.  Raiuioads  (I  408*)— Attbaciing  Aniuals 

— LlABIlITT  TOB   INJCBIES. 

A  railroad  company  is  under  no  dutj^  to 
construct  and  maintain  a  fence  aiong  its  right 
of  way  to  prevent  cattle  pastured  upon  the  com- 
mons from  goinir  upon  the  'right  of  way,  but  it 
has  no  right  to  allow  feed  to  be  emptied  and 
accumulated  on  its  right  of  way  in  such  a  man- 
ner as  to  attract  cattle  browsing  upon  the  com- 
mons onto  the  right  of  way,  and  if  cattle  so 
attracted  are  injured  by  a  defective  fence  the 
railroad  company  is  liable. 

[E:d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  1404 ;   Dec.  Dig.  §  408.*] 

2.  Railboads  (§  441*)— Injtjbies  to  Stock— 

BUBDEN  OF  PbOOF. 

Where  the  owner  of  a  cow,  pastured  on  the 
commons,  claimed  that  she  was  attracted  on  a 
railroad  company's  right  of  way  by  reason  of 
its  negligence  in  leaving  out  food,  and  was  In- 
jured on  the  sagging  wires  of  the  right  of  way 
fence,  the  owner  has  the  burden  of  proving  the 
railroad  company's  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  gj  1575-1S96;   Dec.  Dig.  {  441.»]     , 

3.  Railboads  (§  446*)— IwJtJBiKs  to  Catti*— 
Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  cow,  which  strayed  onto  the 
right  of  way  in  quest  of  food,  evidence  of  the 
railroad  company  s  negligence  in  leaving  out 
food  to  attract  the  animal  and  in  allowing  its 
fences  to  fall  into  disrepair  held  insdfficient  to 
go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S!  1627-1641 ;   Dec.  Dig.  J  446.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty ;  OaMn  T.  Cotham,  Judge. 

Action  by  R.  W.  Wilson  against  the  St 
Lonta,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  cause  dis- 
missed. 

The  appellee  sued  appellant  for  damages 
caused  by  an  Injury  to  his  cow,  alleging  tliat 
"defendant  negligently  caused  hay,  grain, 
and  other  feedstuff  to  be  scattered  upon  and 
near  the  railroad  track  in  quantities  suffi- 
cient to  Induce  and  toll  cattle  upon  said  land, 
and  that  said  cow  was  attracted  and  tolled  to 
said  land  and  railroad  track;  that  said  lands 
were  surroimded  by  barbed  wire  attached  to 
posts  lying  on  the  ground,  some  of  the 
strands  being  2  or  <t  feet  above  the  ground 
at  places;  that  the  barbed  wire  fence  was 
So  dangerously  kept  as  to  endanger  stock 
that  would'  be  attracted  or  tolled  on  the  land 
where  said  feed  lay ;  that  the  cow  became 
entangled  In  the  barbed  wire  and  was  so  per- 
manently injured  thereby  as  to  unfit  her  for 
a  milk  cow."  The  appellant  denied  the  al- 
leg.itions  of  negligence. 

The  testimony  for  the  appellee  tended  to 
show  that  the  cow  was  Injured  at  a  point 
north  of  Old  Gibbs  Mill.  The  first  panel  of 
the  fence  Just  north  of  the  mill  was  entirely 
out  Directly  across  from  there  were  three 
bottom  wires  In  place.    When  the  cow  was  dis- 


covered by  the  appellee,  she  was  standing  20 
or  30  feet  off  of  the  right  of  way.  Appellee 
went  to  where  she  was  standing  and  found 
flesh  hanging  on  the  barbed  wires  and  milk 
scattered  on  the  weeds  and  hay  at  about  20 
or  80  feet  from  the  fence.  There  were  box 
cars  on  the  siding  there.  Feedstuff  and  grain 
were  emptied  there,  and  were  lying  on  the 
right  of  way  within  10  or  15  feet  of  the  open- 
ing in  the  fence. 

The  section  foreman  testified  that  there 
was  a  spur  track,  called  Gibbs  Spur,  used  to 
set  out  cars.  When  he  found  the  fence  out 
of  repair,  he  tried  to  keep  it  in  repair;  but 
it  was  a  hard  matter,  I)ecause  people  cut  the 
wires  along  the  road.  When  he  discovered 
the  fence  in  that  condition,  he  fixed  it,  or 
had  it  done.  He  did  not  know  that  the  fence 
was  out  of  repair  at  that  place.  After  he 
was  notified  of  the  injury  to  the  cow,  he 
made  an  investigation  of  the  track  the  next 
day,  and  if  there  was  any  feedstuff  scatter- 
ed along  there  he  did  not  see  It.  Another 
witness  testified  that  he  was  a  yardman  in 
August,  1912,  at  the  time  the  cow  was  in- 
jured. It  was  his  duty  to  repair  the  fence 
when  it  was  down.  The  section  foreman  told 
him  the  fence  was  out  of  repair,  and  imme- 
diately after  hearing  about  the  cow  being  in- 
jured he  repaired  the  fence.  Some  one  had 
broken  a  post  down  and  knocked  the  wires 
all  loose.  One  wire  had  been  cut,  but  not 
at  this  place.  There  was  nothing  wrong  with 
the  fence  at  the  place  where  the  row  was 
supposed  to  have  been  injured.  It  was  out 
of  repair  about  100  feet  from  there  on  the 
opposite  side.  Some  people  lived  there  atad 
cut  the  wire  to  make  a  gate  to  come  out. 

There  was  testimony  tending  to  show  that 
the  cow  was  unfitted,  by  reason  of  the  Injury, 
for  a  milk  cow,  and  tending  to  show  her 
value  as  a  milk  cow. 

The  appellant  asked  the  court  to  direct 
(he  Jury  to  return  a  verdict  In  its  favor, 
duly  objected  and  excepted  to  the  ruling  of 
the  court  in  refusing  such  prayer,  and  made 
such  refusal  of  the  court  cue  of  Its  grounds 
for  a  new  trial.  The  appellant  also  assigned 
as  one  of  its  grounds  for  a  new  trial  that  the 
verdict  was  contrary  to  tte  evidence.  From 
a  verdict  and  judgment  In  favor  of  the  ap- 
pellee for  $50,  this  appeal  has  been  duly 
prosecuted. 

E.  B.  Klnsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  W.  R.  Donham,  of 
Beuton,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  was  under  no  duty 
to  construct  and  maintain  a  fence  along  its 
right  of  way  to  prevent  cattle  that  were  pas- 
tured upon  the  commons  from  going  upon  such 
right  of  way.  The  appellee.  In  permitting 
his  cow  to  run  at  large,  assumed  all  the 
risks  incident  thereto.  Railway  Co.  v.  Fer- 
guson, 57  Ark.  16,  20  S.  W.  545,  18  L.  R.  A. 
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110,  38  Am.  St  Rep.  217.  But  the  appellant 
would  hare  no  tight  to  allow  feedstuff  to  be 
emptied  or  to  accumulate  upon  Its  right  of 
way  in  such  manner  as  would  be  attractive 
to  cattle  that  might  be  browsing  upon  the 
commons.  This  would  be  luring  such  ani- 
mals, by  reason  of  their  natural  instincts, 
into  places  of  danger,  and  if  appellant  did 
this  it  would  be  negligent  If  appellant  per- 
mitted feedstuff  to  be  placed  upon  its  right 
of  way  in  such  manner  as  was  calculated  to 
attract  cattle  thereto,  It  would  be  liable  for 
damages  to  the  owner  of  animals  that  were 
injured  by  reason  of  such  negligence.  If  ap- 
pellant negligently  permitted  the  fence  in- 
closing its  right  of  way  to  become  so  out  of 
repair  that  cattle  were  injured  thereby  in 
attempting  to  re^ch  feedstuff  placed  upon 
Its  right  of  way  in  proximity  to  the  defective 
fence,  the  appellant  would  be  liable  in  dam- 
ages to  the  owner  for  such  injuries.  See 
Jones  V.  Nichols,  46  Ark.  207,  65  Am.  Rep. 
675. 

[1,  3]  Applying  the  above  principles  to  the 
facts  of  this  record,  appellee,  having  the  bur- 
den of  proof,  has  failed  to  sustain  the  alle- 
gations of  his  complaint  There  is  no  proof 
as  to  how  long  the  defective  condition  in  the 
fence  had  existed.  There  is  nothing  to  show 
that  the  defective  condition  had  existed  for 
so  long  a  time  as  to  warrant  the  Inference  that 
appellant  had  notice  of  such  defective  con- 
dition, and  that  it  was  therefore  negligent  In 
not  having  the  same  repaired  before  the  al- 
leged injury.  It  was  shown  on  behalf  of  ap- 
pellant that  the  section  foreman  and  the 
yardman,  whose  duties  were  to  keep  the 
fence  in  repair,  did  not  know  that  the  fence 
was  out  of  repair  at  that  place  until  after 
the  injury.  They  testified  that  people  were 
continuously  cutting  the  fence.  For  aught 
that  appears  to  the  contrary,  the  defective 
condition  in  the  fence  may  have  existed  for 
so  short  a  time  that  api>ellant,  in  the  exer- 
cise of  ordinary  care,  could  not  have  repair- 
ed the  same  before  the  injury  to  the  cow  oc- 
curred. There  is  no  proof  on  which  to  predi- 
cate a  charge  of  negligence.  Negligence  un- 
der the  circumstances  would  not  be  presum- 
ed, 'but  would  have  to  be  aflirraatively  shown. 

For  the  error  in  not  granting  appellant's 
motion  for  a  new  trial,  the  judgment  Is  re- 
versed, and  the  cause  is  dismissed. 


FERGUSON  et  al.  v.  MARTINEAU  et  al. 
(No.  244.) 

(Supreme  Court  of  Arkansas.    Nov.  20,  1914.) 

1.  Courts  (S  207*)— Statk  Cottrts— Jobisdio- 
TioN  op  Arkansas  Supbemb  Coubt. 

As  the  Arkansas  Supreme  Court  controls 
inferior  courts  only  through  its  supervisory  Ju- 
risdiction over  the  circuit  court,  it  cannot  issue 
a  writ  of  prohibition  against  the  probate  court 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  508;  Dec.  Dig.  S  207.»] 


2.  Injunction  (|  105*)— Jubisdiotion— Pbos- 

ECUTI0N8. 

Courts  of  equity  have  no  jurisdiction  to  in- 
terfere by  injunction  with  criminal  proceedings; 
their  jurisdiction  to  be  confined  solely  to  civil 
and  property  rights. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |§  178,  179;   Dec  Dig.  {  105.*] 

3.  PROBiBrrioN  (f  10»)— Natdbb  of  Wbit— 
"Writs  of  Pbohibition." 

The  writ  of  prohibition  is  that  process  by 
which  a  superior  court  prevents  an  inferior  trib- 
unal from  exercising  jurisdiction  with  which  it 
has  not  been  vested  by  law.  Hence,  where  the 
chancery  court  attempted  to  enjoin  execution  of 
a  judgment  in  a  criminal  proceeding,  a  writ  of 
prohibition  will  be  issued  to  prevent  the  court 
from  exceeding  Its  jurisdiction. 

{Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  §§  37-56;   Dec.  Dig.  f  10.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prohibition.] 

4.  Pbohibition  (J  13*)— Issuance  of  Wbit— 
Defenses. 

That  a  chancery  court  which  enjoined  the 
execution  of  a  criminal  judgment  did  not  propose 
to  issue  any  further  order  is  no  ground  for  the 
denial  of  a  writ  of  prohibition,  for  the  denial  of 
the  writ  would  leave  the  injunction  in  force. 
'  [Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  {  62 ;   Dec  Dig.  {  13.*] 

5.  Cbiminai.  L«aw  (§  981*)— Insanity  Ajteb 
Conviction — Inquest — Statute. 

Kirby'a  Dig.  |  4003,  providing  for  insanity 
inquests  by  the  probate  court,  was  enacted  sole- 
ly for  the  purpose  of  protecting  the  civil  and 
property  rights  of  insane  persons,  and  has  no 
reference  to  determining  the  question  of  the  san- 
ity of  one  who  has  been  convicted  and  sentenced 
to  be  executed  for  a  criminal  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  H  2407,  2498;    Dec.  Dig.  J 

6.  Injunction  (§  105*)— Bxbcution  of  Sbn- 
TKNCB— Insanity. 

Kirby's  Dig.  $  2454,  providing  for  an  in- 
quest by  sherilrs  jury  Into  the  insanity  of  per- 
sons sentenced  to  be  executed,  affords  such  per- 
son a  remedy  in  case  he  becomes  insane  after 
trial.  Hence  the  chancery  court  cannot  on  the 
ground  that  such  person  has  no  other  remedy, 
justify  an  order  enjoining  his  execution. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  178, 179 ;  Dec.  Dig.  {  105.*] 

7.  Cbiminai,  Law  (S  981*)— Insanity  of  Ac- 
cused—Inquest—Statutes—Repeal by  Im- 
plication. 

AcU  1913,  p.  172,  providing  that,  when  a 
Judgment  of  death  is  pronounced  on  any  person. 
such  person  shall  be  conveyed  to  the  state  peni- 
tentiary and  there  kept  until  executed,  does  not 
by  implication  repeal  Kirby's  Dig.  f  2454,  au- 
thorizing the  sheriff  to  hold  an  inquest  into  tiie 
sanity  of  the  person  sentenced  to  be  executed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2407,  2498;    Dec  Dig.  | 

8.  Injunction  (|  105*)— Cbiminal  Sxntencb 
— ^Insanity. 

Regardless  of  statute,  one  convicted  and 
sentenced  to  execution  will,  where  he  becomes 
insane  after  trial,  be  granted  a  stay  of  execu- 
tion. Hence  the  chancery  court  cannot  justify 
an  order  enjoining  execution  on  the  gtoond  that 
the  party  had  no  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  Si  178, 179 ;  Dec.  Dig.  {  103.*] 

Petition  by  J.  V.  Ferguson  and  others,  as 
Comxuissioners  of  the  Arkansas  Penitentiary, 
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for  writ  of  prohibition  against  J.  E.  Mar- 
tinean.  Chancellor,  and  Joe  Asher,  County 
Judge.  Writ  Issued  against  the  Chancellor, 
and  injunctive  order  of  chancery  court 
quashed. 

One  Arthur  Hodges  was  convicted  of  mur- 
der in  the  first  degree  In  the  Clark  circuit 
court  He  appealed  to  this  court  and  the 
Jadgment  of  the  circuit  court  was  affirmed. 
After  the  Judgment  of  the  Clark  drcult  court, 
Hodges  made  application  to  that  court  for 
a  writ  of  coram  nobis  to  inquire  Into  the  Is- 
sue of  his  sanity  at  the  time  of  the  alleged 
offense  for  which  he  was  convicted.  The 
writ  was  Issued,  and  upon  a  trial  of  that  Is- 
sue before  a  Jury  it  was  determined  that 
Hodges  was  sane.  Hodges  was  then  convey- 
ed to  the  state  penitentiary  and  delivered  to 
the  suiwrlntendent  thereof  to  await  his  exe- 
cution under  the  provisions  of  the  act  ap- 
proved February  15,  1913,  Act  55  of  the  Acts 
of  1913.  On  the  6th  day  of  November,  1914, 
upon  the  petition  of  W.  M.  Rankin,  with  ac- 
companying affidavits,  setting  forth  that  Ar- 
thur Hodges  is  now  insane,  and  asking  that 
inquiry  be  made  Into  the  question  of  his 
sanity  at  the  present  time,  the  county  and 
probate  Judge  of  Pulaski  county,  upon  consid- 
eration of  the  petition,  granted  the  same  and 
.  ordered  a  warrant  to  Issue  for  the  arrest  of 
Arthur  Hodges,  and  directed  the  sheriff  to 
have  him  before  the  probate  court  on  the 
23d  day  of  November,  1914,  to  have  the  ques- 
tion of  bis  sanity  determined.  On  the  7th  of 
November,  1914,  application  was  made  to  the 
chancery  court  of  Pulaski  county  for  an  In- 
junction against  the  commissioners  of  the 
Arkansas  penitentiary,  restraining  them  from 
executing  Hodges  on  the  day  set  for  his  ex- 
ecution. The  chancery  court  granted  the  pe- 
tition and  Issued  an  order  enjoining  the  com- 
missioners from  executing  Hodges  on  the  14th 
day  of  November,  1914,  or  on  any  other  date 
until  the  further  orders  of  the  chancery 
court.  The  petitioners  apply  to  this  court 
for  writs  of  prohibition,  directed  to  the  Judge 
of  the  chancery  court  of  Pulaski  county  and 
to  the  Judge  of  the  county  and  probate  court 
of  said  county,  prt^biting  them  from  inter- 
fering with  the  execution  of  Arthur  Hodges 
on  the  day  set  for  his  execution  under  the 
sentence  and  Judgment  of  the  Clark  circuit 
court  The  Judge  of  the  probate  court  of 
Pulaski  county  set  up.  In  response  to  the  pe- 
tition, that  the  writ  of  prohibition  should  not 
Issue  for  the  reason  that  this  court  has  no 
jurisdiction  to  issue  a  writ  prohibiting  the 
probate  court  of  Pulaski  county  from  exer- 
cising its  Jurisdiction  to  Inquire  Into  the 
question  of  the  sanity  of  Hodges,  and  further 
set  up  that  he  had  such  Jurisdiction  and  that 
be  had  exercised  It  for  good  cause  shown. 
Tbe  chancellor  of  the  Pulaski  chancery  court 
responded  that  he  issued  the  injunction  re- 
straining the  commissioners  from  executing 
Hodges  until  his  sanity  could  be  determined 
by  tbe  probate  court  on  tbe  23d  day  of  No- 


vember, 1914,  the  day  set  by  that  court  for 
tbe  Inquisition;  that  he  had  issued  all  tbe 
orders  that  he  could  issue  or  would  issue; 
and  that  the  petitioners,  if  aggrieved  by  his 
action,  had  their  remedy  by  way  of  appeal, 
and  not  by  writ  of  prohibitl(«.  For  con- 
venience of  bearing  the  cases  are  consolidat- 
ed here  and  disposed  of  In  one  opinion. 

Jones  &  Owens  and  Bradshaw,  Rhoton  & 
Helm,  all  of  Little  Rock,  for  petitioners. 
Wm.  L.  Moose,  Atty.  Oen.,  and  Jno.  P.  Streep- 
ey,  Asst  Atty.  Gen.,  for  defendants. 


WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  In  Featherstone  v.  Folbre,  76 
Ark.  510-512,  88  S.  W.  554,  555,  we  said: 

"This  court  has  no  original  jurisdiction  to  con- 
trol or  supervise  any  proceedings  of  the  probate 
court  That  all  belongs  to  tbe  circuit  courts, 
as  matters  of  original  jurisdiction,  and  to  this 
court  by  appellate  and  supervisory  jurisdiction 
over  the  circuit  courts.  This  court  supervises 
and  controls  all  courts  Inferior  to  the  circuit 
courts  only  through  the  latter  courts.  In  no 
other  way  can  the  harmony  of  our  judicial  sys- 
tem, as  at  present  constituted,  be  preserved." 

In  the  same  case  we  held  that  the  super- 
visory Jurisdiction  of  this  court  over  the  pro- 
bate court  "comes,  not  originally,  but  by  way 
of  appeal  and  supervision  through  .the  cir- 
cuit courts." 

It  follows  that  this  court  has  no  jurisdic- 
tion to  Issue  tbe  writ  of  prohibition  In  this 
case,  directed  to  the  probate  court  If  the 
application  for  a  writ  of  prohibition  directed 
to  the  probate  court  had  been  flrst  made  In 
the  circuit  court  and  refused,  then  this  court 
would  have  jurisdiction  by  reason  of  its  su- 
perintending control  over  the  circuit  court, 
but  this  was  not  done.  The  petition  for  the 
writ  of  prohibition  directed  to  the  probate 
court  must  be  denied. 

[2]  II.  Courts  of  equity  have  to  do  with 
civil  and  property  rights,  and  they  have  no 
Jurisdiction  to  interfere  by  injunction  with 
criminal  proceedings.  They  cannot  stay  pro- 
cesses of  courts  having  the  exclusive  juris- 
diction of  criminal  matters,  where  no  civil 
or  proiMjrty  rights  are  involved.  Portls  v. 
Fall  et  al.,  34  Ark.  375;  Medical  Institute 
V.  Hot  Springs,  34  Ark.  559;  Taylor  v.  Pine 
Bluff,  34  Ark.  603;  Waters-Pelrce  Oil  Ca 
v.  City  of  Little  Rock,  39  Ark.  412 ;  High  on 
Injunctions,  §  68;  Kerr  on  Injunctions  in 
Equity,  p.  2,  star;  1  Wharton,  Cr.  Law,  403. 

This  court.  In  State  v.  Vaughan,  81  Ark. 
125,  98  S.  W.  689  (7  L.  R.  A.  [N.  S.]  899,  118 
Am.  St  Rep.  29,  11  Ann.  Cas.  277),  quoUng 
from  the  Illinois  Supreme  Court,  said: 

"It  is  elementary  law  that  the  subject-matter 
of  the  jurisdiction  of  tbe  court  of  chancery  is 
civil  property.  ♦  *  •  The  court  has  no  ju- 
risdiction in  matters  merely  criminal  or  merely 
immoral,  which  do  not  affect  any  right  to  prop- 
erty. *  *  *  It  is  no  part  of  the  mission  of 
equity  to  administer  the  criminal  law  uf  the 
state.  *  *  ♦  A  court  of  equity  has  no  juris- 
diction overs  matters  merely  criminal  or  merely 
immoral." 
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The  Supreme  Court  of  the  United  States, 
in  Re  Sawyer,  124  U.  S.  200,  209,  210,  8  Sup. 
Ct  482,  487  (31  U  Ed.  402),  says: 

"The  oflBce  and  jurisdiction  of  a  court  of  equi- 
ty, unless  enlarged  by  express  statute,  are  lim- 
ited to  the  protection  of  rights  of  property.  It 
has  no  jurisdiction  over  the  prosecution,  punish- 
ment, or  the  pardon  of  crimes  or  misdemeanors, 
or  over  the  appointment  and  removal  of  public 
officers.  To  assume  such  a  jurisdiction,  or  to 
sustain  a  bill  in  equity  to  restrain  or  relieve 
against  proceedings  for  the  punishment  of  of- 
fenses, or  for  the  removal  of  public  officers,  is  to 
invade  the  domain  of  the  courts  of  common  law, 
or  of  the  executive  and  administrative  depart- 
ments of  the  government." 

See,  also,  Fltz  v.  McGee,  172  U.  S.  516,  10 
Sup.  Ct  269,  43  I*  Ed.  535;  Pom.  Eq.  Jur.  i 
644,  and  authorities  cited.  Such  suit  is  la 
effect  a  suit  against  the  state. 

It  follows  that  the  chancery  court  was 
wholly  without  Jurisdiction  to  stay  the  eze- 
cutioh  of  the  Judgment  of  the  Clark  circuit 
court 

[3, 4]  "The  writ  of  prohibition  is  that  process 
by  which  a  superior  court  prevents  an  inferior 
court  or  tribunal  from  usurping  or  exercising 
jurisdiction  with  which  it  has  not  been  vested 
by  law."  2  Spelling  on  Injunctions  &  Other  Ex- 
traordinary Remedies,  S  1716. 

See,  also,  Short  on  Informations,  Manda- 
mus &  Prohibition,  p.  436. 

Here  the  want  of  Jurisdiction  on  the  part 
of  the  chancery  court  appears  on  the  face  of 
the  proceedings,  and  the  writ  of  prohibition 
to  quash  and  to  restrain  the  enforcement  of 
its  order  will  go. 

Learned  counsel  for  the  respondents  Insists 
that  the  writ  should  not  be  Issued  in  this 
case  because  the  chancellor  shows  that  he 
has  done  ererythi'ng  that  he  proposes  or  can 
do  In  the  matter.  But  the  injunction  Issued 
by  the  chancellor  Is  outstanding,  and  It  will 
be  presumed  that  unless  recalled  the  officers 
will  obey  the  same,  or.  If  they  do  not,  the 
chancellor  will  proceed  to  punish  them  for 
contempt  of  court  In  disobedience  of  his  or- 
der. 

"If,"  said  Lord  Mansfield,  "it  appears  from 
the  face  of  the  proceedings  that  the  court  below 
has  no  jurisdiction,  a  writ  of  prohibition  may  is- 


sue at  any  time  either  before  or  after  sentence, 
because  all  is  a  nullity;  it  is  coram  non  judice." 


Bedgin  v.  Bennett,  4  Burr.  2037:    Short  on  In- 
formations, etc.,  f  447,  and  cases  cited  in  note. 

[5]  It  is  further  Insisted  that  the  chan- 
cery court  had  Jurisdiction  to  issue  the  In- 
junction ancillary  to  or  in  aid  of  the  Juris- 
diction of  the  probate  court  to  enable  it  to 
enforce  Its  orders.  The  chancery  court  has 
no  such  Jurisdiction ;  but  If  It  were  conced- 
ed that  the  chancery  court  had  such  Juris- 
diction, the  injunction  could  not  properly  is- 
sue in  aid  of  the  probate  court's  Jurisdiction, 
for  the  probate  court  Itself  was  without  Ju- 
risdiction. The  statute  under  which  the  re- 
spondents claim  that  the  probate  court  has 
Jurisdlctiou,  to  wit,  section  4003  of  Klrby's 
Digest  is  as  follows: 

"If  any  person  shall  give  information  in  writ- 
ing to  such  co\irt  that  any  person  in  bis  coun- 
ty Is  an  idiot,  lunatic,  or  of  unsound  mind,  and 
pray  that  an  inquiry  thereof  be  had,  the  court, 


if  satisfied  that  there  is  good  cause  for  the  ex- 
ercise of  its  jurisdiction,  shall  cause  the  person 
so  charged  to  be  brought  before  such  court, 
and  inquire  into  the  facts  by  a  jury,  if  the  facts 
be  doubtful." 

This  statute  was  enacted  solely  for  the 
purpose  of  protecting  the  civil  and  prcHperty 
rights  of  insane  persons,  as  is  clearly  shown 
by  the.  section  Itself  and  the  other  sectlon-s 
of  the  same  chapter  (chapter  83,  Klrby's 
Dig.).  It  has  no  reference  whatever  to  de- 
termining the  issue  of  the  sanity  of  one  who 
has  been  convicted  and  sentenced  to  be  ex- 
ecuted for  a  criminal  offense,  and  who  Is  al- 
ready In  the  custody  of  the  law  for  that 
purpose. 

[•-I]  It  la  further  contended  that  the  In- 
junction should  go  because  if  Hodges  is  now 
insane  be  had  no  other  legal  remedy  than  to 
apply  to  the  probate  court  and  to  the  chan- 
cery court  as  he  has  done,  and  that  a  great 
wrong  would  be  perpetrated  uiwn  him  for 
which  there  was  no  other  remedy. 

Section  2454  of  Klrby's  Digest  provides 
that,  when  the  sheriff  is  satisfied  that  there 
are  reasonable  grounds  for  believing  that  the 
defendant  Is  Insane,  he  may  summon  a  Jury 
to  inquire  as  to  Ills  Insanity,  and.  If  tlie  Jury 
finds  that  he  is  Insane,  then  the  sheriff  shall 
suspend  the  execution  and  Immediately  trans- 
mit the  Inquisition  to  the  Governor. 

The  respondents  contend  that  this  section 
has  been  repealed  by  Act  55  of  the  Acts  of 
1913  (pages  172,  173,  H  3,  4),  providing  that: 

"When  a  judgment  of  death  is  pronounced  up- 
on any  person  upon  conviction  of  a  capital  of- 
fense, said  person  shall  be  immediately  conveyed 
to  the  state  penitentiary  •  •  »  and  there 
kept  awaiting  execution,"  etc.  And  also  that 
the  "said  superintendent,  or  the  assistants  ap- 
pointed by  him,  aball  proceed,  unless  a  suspen- 
sion of  execution  be  ordered,  at  the  time  named 
in  said  sentence,  to  cause  the  said  felon  under 
sentence  of  death  to  be  electrocuted  until  he  is 
dead." 

There  is  no  express  repeal  of  the  statute 
conferring  power  upon  the  sheriff  of  the 
county  where  the  defendant  has  been  convict- 
ed of  inquiring  Into  his  sanity  at  the  time  set 
for  bis  execution,  and  this  statute  conferring 
upon  him  such  power  is  not  repealed  by  Im- 
plication, and  if  it  came  to  his  knowledge 
that  the  defendant  was  Insane  at  the  time 
set  for  his  execution  the  sheriff  would  still 
have  the  power  to  make  the  inquiry,  and  if 
the  superintendent  of  the  penitentiary  should 
refuse  him  the  custody  of  the  prisoner  for 
that  purpose  he  could  Invoke  the  aid  of  the 
circuit  court  or  the  Judge  of  that  court  In 
vacation  to  have  the  custody  of  the  defendant 
surrendered  to  him  for  the  purpose  of  mak- 
ing the  inquisition  as  to  his  alleged  Insanity. 
But  If  it  be  conceded  that  Act  55  of  the  Acts 
of  1913,  supra,  repealed,  by  Implication,  die 
statute  conferring  such  power  upon  the  slier- 
Iff,  still  there  would  be  an  adequate  remedy 
for  the  defendant  at  the  common  law,  in  the 
absence  of  any  statute  upon  the  subject,  for 
all  of  our  statutes  passed  for  the  protection 
of   insane  persons  against  the  punishment 
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that  the  law  would  otherwise  Inflict  upon 
them  for  the  commission  of  criminal  offenses 
are  but  declaratory  of  the  common  law,  or 
cumulative  of  the  remedies  that  were  there 
provided  for  their  protection  in  such  cases. 

In  TafTe  ▼.  Stete,  23  Ark.  34,  this  court 
said: 

"The  first  principles  of  the  elementary  books 
are  that  whenever  a  person  is  disqualified  from 
defending  himself,  by  the  loss  or  want  of  reason, 
be  shall  not  be  the  subject  of  a  legal  prosecu- 
tion or  penalty."  And,  further,  quoting  from  4 
Blk.  Com.  24  and  395:  "If  a  man  in  bis  sound 
memory  commits  a  capital  offense,  and  before 
his  arraignment  he  becomes  absolutely  mad,  he 
ought  not  by  law  to  be  arraigned  during  such 
frenzy,  but  be  remitted  to  prison  until  that  in- 
capacity b«  removed ;  the  reason  is  because  he 
cannot  advisedly  plead  to  the  indictment;  and 
this  holds  as  well  in  cases  of  treason,  as  felony, 
even  though  the  delinquent  in  his  sound  mind 
were  examined,  and  confessed  the  offense  before 
his  arraignment.  •  *  »  And  If  such  iierson, 
after  his  plea,  and  before  his  trial,  become  of 
nonsane  memory,  he  shall  not  be  tried;  or,  if 
after  his  trial  he  becomes  of  nonsane  memory, 
he  shall  not  receive  judgment ;  or,  if  after  judg- 
ment he  becomes  of  ponsane  memory,  his  execu- 
tion shall  be  spared ;  for  were  he  of  sound  mem- 
ory, he  might  allege  somewhat  in  stay  of  judg- 
ment or  execution." 

See,  also.  State  v.  Helm,  69  Ark.  167-171, 
61  S.  W.  915. 

III.  It  cannot  be  doubted  therefore  that, 
even  In  the  absence  of  any  statute  upon  the 
subject,  the  circuit  court  or  Judge  thereof,  in 
vacation,  would  have  the  inherent  power  to 
say  that  the  execution  of  the  Judgment  of 
tliat  court  was  not  in  force  upon  a  person 
who  was  insane  at  the  time  set  for  his  ex- 
ecution. A  writ  upon  proper  application 
could  be  issued  by  the  court  or  the  Judge 
thereof  returnable  to  the  court  to  inquire  in- 
to the  alleged  insanity  of  the  defendant  at 
the  time  set  for  the  execution,  to  the  end  that 
the  sentence  of  the  law  might  not  be  car- 
ried out  if  it  were  determined  by  a  Jury  im- 
paneled for  the  purpose  that  the  defendant 
were  Insane.  See  Adler  v.  State,  .96  Ark.  517, 
37  Am.  Rep.  48;  Steward  v.  State,  124  Wis. 
623,  102  N.  W.  1079,  4  Ann.  Cas.  389,  note 
on  page  393. 

Therefore  there  is  a  complete  and  adequate 
remedy  at  law.  and  there  was  no  reason  to 
Justify  the  la^uance  of  the  injunction,  even 
if  the  chancery  court  had  Jurisdiction  to  do 
so. 

The  writ  of  prohibition  will  therefore  be 
granted,  and  the  injunctive  order  in  the  chan- 
cery court  will  be  quashed. 


JOHNSON  V.  JOHNSON.     (No.  13.) 

(Supreme  Court  of  Arkansas.    Nov.  30,  1914.) 

1.  Husband  and  Wife  (J  49H*)— Pbopebtt 
IN  Wife's  Name— Pbesumption. 

Where  a  husband  furnished  money  to  i>nr- 
cbase  stock  in  a  building  and  loan  association, 
and  bad  it  transferred  on  the  association's 
books  to  the  name  of  his  wife,  the  presumption, 
'•n  the  absence  of  evidence  to  the  contrary,  was 
that  any  money  he  fomished  at  the  time  of  the 


purchase  and  transfer  was  intended  hy  Iilm  a* 
an  advancement  or  gift  to  her. 

[£d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  249-255 ;  Dec.  Dig.  f  49%.*] 

2.  Husband  and  Wife  (§  49%*)— Pbopbbtt 
IN  Wife's  Name— Fbesuhftion  and  Bub- 
den  or  Pboof. 

The  presumption  that,  when  a  man  pur- 
chases property  and  takes  the  title  in  the  name 
of  his  wife,  he  intends  it  as  a  gift  to  her  is  not 
conclusive,  and  may  be  overcome  by  testimony 
of  the  antecedent  or  contemporaneous  declara- 
tions or  circumstances. 

[E}d.  Note. — For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  ff  249-255;  Dec.  Dig.  $ 
49%.*] 

3.  Husband  and  Wife  (t  49%*)— Gift  to 
Wife— SuFFiciENCT  of  Evidence. 

In  a  wife's  action  to  recover  stock  of  an  as- 
sociation, alleged  to  have  been  paid  for  with 
her  own  money  and  to  have  been  transferred  to 
her  name  on  the  books  of  the  association,  held 
that  a  finding  in  her  favor  was  not  against  the 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  249-255;  Dec.  Dig.  § 
40H.*] 

Appeal  from  Craighead  Chancery  Court; 
Ghas.  D.  Frlerson,  Chancellor. 

Action  by  Minnie  Johnson  against  the 
Toung  Men's  Building  &  Loan  Association, 
in  which  defendant  impleaded  R.  L.  Johnson. 
Judgment  against  R.  Ia  Johnson  and  he  ap- 
peals.   AflSrmed. 

On  the  18th  of  August,  1913,  the  appellee 
instituted  an  action  in  the  Craighead  circuit 
court,  for  the  Jonesboro  district,  against 
the  Toung  Men's  Building  &  Loan  Associa- 
tion, and  alleged  that  in  the  year  1902  the 
Young  Men's  Building  &  Loan  Association 
issued  to  C.  N.  Carson  40  shares  of  stock; 
that  after  he  had  made  several  payments  in 
monthly  dues  he  assigned  the  shares  of  stock 
to  Johnson  Bros.,  and  about  the  year  1908 
Johnson  Bros,  assigned  and  transferred  the 
shares  of  stock  to  the  appellee;  that  the 
stock  matured  on  the  Ist  day  of  July,  1912 ; 
and  that  the  building  and  loan  association 
was  indebted  to  her  in  the  sum  of  $1,000, 
with  interest  thereon. 

The  association  answered,  admitting  the 
maturity  of  the  stock,  and  that  the  same  had 
been  transferred  to  the  appellee,  but  alleg- 
ed that  Lee  Johnson  (appellant)  claimed  some 
interest  in  the  matter,  and  asked  that  he  be 
made  a  party.  The  court  ordered  Lee  John- 
son to  be  made  a  party,  and  also  ordered  the 
association  to  deposit  the  funds  in  court. 

Lee  Johnson  answered,  denying  that  Minnie 
Johnson  was  the  owner  of  the  stock,  and 
alleging  that  he  was  the  owner.  He  denied 
that  the  stock  had  been  transferred  to  the 
appellee,  and  alleged  that  she  was  his  wed- 
ded wife,  and  prayed  that  the  case  be  trans- 
ferred to  equity,  which  was  granted  without 
objection. 

The  cause  was,  by  consent,  heard  in  vaca- 
tion. The  appellee  testified  that  in  Febru- 
ary, 1908,  she  bought  the  stock,  paying  $400 
for  the  same,  that  she  drew  a  check  for  that 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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amonnt  upon  the  Bank  of  Jonesboro,  and  that 
her  husband,  the  appellant,  delivered  the 
same  to  D.  B.  Johnson,  his  brother.  She  at- 
taches a  copy  of  the  check  in  favor  of  D. 
B.  Johnson  In  the  sum  of  $400  drawn  on  the 
Bank  of  Jonesboro.  The  appellant  acted  as 
her  agent  In  purchasing  the  stock,  stating  that 
the  stock  was  a  good  Investment.  She  in- 
herited a  small  amount  from  her  grandfather 
which,  when  added  to  the  amount  saved  by 
her  from  her  allowance  given  her  by  her 
husband  for  pin  money,  made  the  $400  which 
she  paid  for  the  stock.  Her  husband  matur- 
ed the  stock  after  the  purchase  for  her,  with 
the  understanding  that  it  was  hers,  and  with 
the  suggestion  that  if  she  bought  the  stock 
he  would  mature  the  same  for  her.  It  was 
understood  between  them  at  the  time  of  the 
purchase  tliat  appellant  would  mature  the 
same  as  a  gift  to  her.  The  investment  was 
made  for  ber,  with  her  money,  and  to  be  used 
as  she  wished  at  maturity  of  the  stock.  It 
was  understood  at  the  time  that  her  husband 
would  pay  the  dues  if  she  used  her  money 
in  buying  the  stock.  The  money  representing 
the  matured  value  of  the  stock  was  to  be 
hers  and  not  shared  by  him  nor  used  by 
them  Jointly.  She  stated  that  she  gave  her 
husband  at  one  time  a  chedk  for  $100,  and 
attached  the  check  in  favor  of  R.  L.  Johnson 
for  that  amount,  on  the  American  Trust 
(Company,  dated  Nov,  2,  1910,  which,  by  the 
indorsement  thereon,  shows  that  it  was  paid, 
and  the  money  had  never  been  repaid  to  ber. 
The  money  with  which  she  purchased  the 
building  and  loan  stock  was  her  money.  It 
was  put  in  the  Bank  of  Jonesboro  by  Lee 
Johnson  for  her.  He  knew  at  the  time  that 
the  money  was  hers.  He  attended  to  her 
banking  business  for  her.  She  used  the 
American  Trust  Company  in  drawing  out  the 
money  she  had  in  it  Probably  a  portion  of 
the  money  she  had  inherited  from  her  grand- 
father was  used  In  the  purchase  of  the  stock. 
She  attached  as  an  exhibit  to  her  deposition 
an  account  with  the  American  Trust  Com- 
pany, of  Jonesboro,  Ark.,  showing  a  total  de- 
posit and  interest  from  September  5,  1908, 
until  March,  1911,  of  $341.01,  and  checks 
drawn  in  favor  of  various  parties  from  May 
15,  1909,  to  February  24,  1911,  covering  the 
full  amount  of  her  deposits.  Among  these 
checks  was  one  in  favor  of  R.  £>.  Johnson  for 
$100.  She  also  made  an  account  with  the 
Bank  of  Jonesboro,  showing  total  deposits 
from  December  12,  1904,  to  January  2,  1908, 
of  $S60,  and  exhibited  checks,  drawn  from 
June  6,  1905,  untU  March  30,  1909,  for  $S60, 
and  among  these  was  a  check  payable  to  the 
order  of  D.  B.  Johnson,  dated  February  18, 
1908,  for  $400.  Among  these  canceled  checks 
were  three  in  favor  of  Lee  Johnson,  aggre- 
gating $140. 

A  witness  on  behalf  of  appellant  testified 
that  during  the  years  1907,  1908  and  1909, 
he  had  remitted  to  appellee  for  money  rep- 
resenting her  Interest  in  the  estate  of  John 


Bailey  $41L02.  The  remlttaoces  were:  June 
6,  1907,  $165;  September  1,  1908.  $183.33; 
and  November  29,  1909,  $02.69. 

The  appellant  testified  that  he  purchased 
the  stock  in  controversy  from  the  firm  of 
Johnson  Bros.,  composed  of  appellant  and  D. 
B.  Johnson.  Appellant  paid  D.  B.  Johnson 
$400  for  the  stock,  and  D.  B.  Johnson  aft- 
erwards credited  appellant  with  $200  on  the 
transaction.  He  bought  the  stock  in  1908 
and  paid  for  it  with  a  check.  The  stock  was 
matured  in  September,  1012.  The  certifi- 
cate of  stock  was  in  his  possession,  but  be 
was  unable  to  find  it  It  had  never  been  de- 
livered to  Mrs.  Johnson.  As  far  as  he  was 
able  to  determine,  the  stock  was  bought  wltb 
his  money.  He  deposited  his  money  In  the 
Bank  of  Jonesboro  to  the  credit  of  Mrs.  John- 
son. It  was  his  own  money,  and  he  had  Mrs. 
Johnson  to  sign  the  check  for  it,  and  gave 
it  to  liis  brother.  When  asked  how  the  mon- 
ey happened  to  be  deposited  in  ber  name,  he 
stated  that  he  was  a  partner  with  D.  B. 
Johnson  and  they  had  a  drawing  account. 
He  wished  to  prepare  a  sinking  fund  to  take 
care  of  a  home  for  himself,  and  he  deposit- 
ed that  money  in  the  name  of  Mrs.  Johnson 
for  that  purpose.  He  denied  having  an  un- 
derstanding with  Mrs.  Johnson  that  be  was 
to  mature  the  stock  for  her,  and  stated  that 
he  did  not  put  the  money  in  the  bank  for 
her  as  a  gift  He  stated  that  he  had  no 
knowledge  that  Mrs.  Johnson  was  drawing 
checks  against  her  account  in  the  bank  other 
than  those  he  mentioned  to  her.  He  was 
very  mncb  surprised  to  know  that  the  checks 
had  been  drawn  by  her  as  he  had  amply  pro- 
vided for  her. 

He  stated,  on  cross-examination,  that  his 
wife,  the  appellee,  Inherited  some  money,  but 
that  he  did  not  know  the  dates  when  she 
received  it  The  money  was  deposited  with 
the  American  Trust  Company,  as  near  as  he 
could  remember.  She  gave  him  two  checks 
out  of  that  money.  He  was  unable  to  say 
how  much  money  he  deposited  to  the  credit 
of  Mrs.  Johnson  in  the  American  Trust  Com- 
pany or  in  the  Bank  of  Jonesboro.  The  ap- 
pellant did  not  have  any  individual  account 
in  the  bank  at  the  time  she  started  ber  ac- 
count Stated  that  he  did  not  remember 
whether  he  had  an  individual  account  with 
the  Bank  of  Jonesboro  between  the  years 
1905  and  1910.  He  stated  that  he  deposit- 
ed money  in  the  American  Trust  Company 
that  belonged  to  him;  that  he  had  nothing 
to  do  with  her  estate.  He  did  not  know  that 
his  wife  was  using  the  money  that  she  bad 
deposited  to  pay  family  bills.  He  had  an  ac- 
count with  the  Bank  of  Jonesboro  when  be 
began  to  build  his  place,  and  collected  in- 
surance money  in  the  name  of  Lee  Johnson. 
Previous  to  that  time  the  account  was  in  the 
name  of  Mrs.  Lee  Johnson.  He  never  drew 
any  checks  on  the  account  of  Minnie  John- 
son. If  be  needed  any  money  she  would  sign 
the  check.    He  did  not  think  be  ever  told 
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Mis.  Johnson  that  the  stock  bad  been  trans- 
ferred In  ber  name.  He  deposited  all  tbe 
money  In  the  Bank  of  Jouesboro  In  ber  name, 
onless  she  deposited  some  wltbout  bis  knowl- 
edge. 

•  Tbe  appellee,  In  rebuttal,  testified  that 
Johnson  knew  she  was  using  tbe  money  she 
deposited  in  her  name  as  pin  money  and  to 
pay  ber  other  little  Indebtedness  with,  and 
made  no  objections  to  It.  At  tbe  time  be 
deposited  tbe  money  for  ber,  be  was  giving 
her  expense  money  for  tbe  bouse,  and  she 
lived  within  it  and  also  saved  some  out  of 
the  money  given  her  by  blm,  which  tbe  ap- 
pellee banked,  and  sometimes  gave  ber  more 
as  a  compliment  on  ber  saving. 

It  was  stipulated  that  Lee  Johnson  did 
an  Individual  banking  business  with  the 
Bank  of  Jouesboro  during  the  years  1907, 
1908,  1909,  and  1910,  and  that  during  that 
time  he  deposited  $2,534.55.  It  was  further 
stipulated  that  tbe  appellant  and  the  appellee 
were  living  apart  at  the  date  of  tbe  insti- 
tution of  the  suit,  and  that  tbe  certificate  of 
stock  in  the  building  and  loan  association 
was  transferred  to  the  appellee  on  the  books 
of  tbe  association  at  the  time  appellee  claims 
to  have  purchased  it 

Tbe  court  found  that  tbe  stock  was  the 
sole  and  separate  property  of  tbe  appellee, 
and  that  the  amount  due  on  the  stock  from 
the  building  and  loan  association  was  |1,133.- 
35,  and  rendered  a  judgment  in  ber  favor 
against  tbe  association  for  that  sum.  To 
reverse  that  Judgment,  appellant  duly  prose- 
cutes this  appeal. 

Gordon  Frierson,  of  Jouesboro,  for  appel- 
lant Hawthorne  ft  Hawthorne,  of  Jones- 
boro,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as  above). 
[1]  Even  If  appellant  bad  furnished  tbe  mon- 
ey with  which  the  building  and  loan  stock 
in  controversy  was  purchased,  under  the  evi- 
dence, he  would  not  be  entitled  to  claim  the 
stock,  for  the  proof  shows  that  be  bad  the 
stock  transferred  on  the  books  of  tbe  com- 
pany In  the  name  of  his  wife.  He  positively 
ascserts  that  this  was  done  for  bis  own  bene- 
fit, while  she  as  positively  denies  that  it  was 
so  transferred.  Tbe  presumption  is,  In  tbe 
absence  of  evidence  to  the  contrary,  that  any 
money  that  be  furnished  at  the  time  of  tbe 
purchase  and  transfer  of  the  stock  was  in- 
tended by  him  as  an  advancement  or  gift  to 
her.  Very  much  the  same  contention  as  made 
by  appellant  here  was  made  In  the  case  of 
Wood  V.  Wood,  100  Ark.  372,  140  S.  W. 
275,  where  a  husband  purchased  lands  in 
part  with  his  own  funds  and  took  the  deeds 
in  tbe  name  of  his  wife.  In  that  case  we 
said; 


"Ab  to  the  real  estate  in  tbe  name  of  the  ap- 
pellee, even  if  appellant  purchased  and  paid  for 
same  in  part  with  his  own  funds,  since  the 
deeds  were  taken  in  the  name  of  bis  wife,  and 
not  in  his  own  or  their  joint  names,  the  pre- 
sumption is  that  the  money  of  his  own  thus 
used  was  intended  by  him  as  a  gift  to  her.  The 
law  In  *SQch  cases  will  not  imply  a  promise  or 
obligation  on  her  part  to  refund  the  mone.v  or 
to  divide  the  property  purchased,  or  to  hold  the 
same  in  trust  for  him.  His  conduct  will  be 
referable  to  his  duty  and  affection,  rather  than 
to  a  desire  to  cover  up  his  propertv  or  to  any 
intention  on  his  part  to  have  her  hold  as  a  trus- 
tee for  him." 

[2,3]  Tbe  presumption  that  when  a  man 
purchases  property,  and  takes  the  title  in  tbe 
name  of  bis  wife,  he  intends  tbe  same  as  a 
gift  to  ber  is  not  a  conclusive  presumption. 
It  may  be  overcome  by  testimony  of  ante- 
cedent or  contemporaneous  declarations  or 
circumstances,  as  was  said  in  Delia  v.  Delia, 
98  Ark.  B40,  136  8.  W.  927.  But  there  is  no 
testimony  of  any  antecedent  or  contempo- 
raneous declarations  of  the  appellant  here  at 
tbe  time  tbe  purchase  of  the  stock  was  con- 
summated in  tbe  name  of  his  wife  to  show 
that  bis  Intention  was  any  other  than  to 
make  her  a  gift  of  the  stock ;  nor  were  there 
any  declarations  contemporaneous  or  ante- 
cedent to  the  various  deposits  that  appellant 
claims  to  have  made  In  the  name  of  bis  wife, 
but  for  bis  own  benefit,  tending  to'  show  that 
such  deposits  were  not  Intended  as  gifts  to 
ber.  There  were  positive  conflicts  in  the 
evidence  as  to  who  owned  tbe  $400  of  the 
purchase  money  for  tbe  stock  at  tbe  time 
the  same  was  transferred  on  tbe  books  of. 
tbe  company  in  the  name  of  appellee. 

It  tould  serve  no  useful  purpose  to  dis- 
cuss tbe  evidence  in  detail.  We  are  of  the 
opinion  that  tbe  appellee's  testimony  la  more 
consistent  and  worthy  of  credit,  when  con- 
sidered in  connection  with  all  the  circum- 
stances developed  In  proof,  than  that  of  tbe 
appellant.  Tbe  facts  set  forth  in  the  state- 
ment speak  for  themselves,  and  certainly 
it  could  not  be  said  that  tbe  finding  of  tbe  : 
chancellor  was  clearly  against  tbe  prepon- 
derance of  tbe  evidence. 

Since  tbe  stock  was  transferred,  and  ap- 
I)ears  on  tbe  books  of  the  company,  in  tbe 
name  of  appellee,  tbe  burden  was  upon  ap- 
pellant to  show  that  the  stock  was  not  ber 
property;  hence,  appellant  must  fail,  even 
if  it  were  correct  to  say  that  the  testimony 
on  tbe  question  of  ownership  was  evenly 
balanced.  But,  as  already  stated,  in  our 
opinion  the  decided  preponderance  is  in  fa- 
vor of  tbe  finding  of  the  chancellor. 

This  is  peculiarly  a  case  where  tbe  find- 
ing of  tbe  chancellor  should  be  treated  as 
persuasive,  and  allowed  to  stand  in  tbe  ab- 
sence of  proof  clearly  showing  that  bis  find- 
ing was  erroneous.  The  Judgment  is  there- 
fore affirmed. 
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MISSOURI  ft  N.  A.  R.  CO.  et  aL  t.  JOHN- 
SON.     (No.    25.) 
(Supreme  Court  of  Arkansas.    Not.  30,  1914.) 

1.  Appeal  and  Ebbob  (|  1003*)— Questions 
OF  Fact— Weight  of  Evidence. 

Where  it  was  not  physically  impossible 
under  the  evidence  that  plaintiff  was  injured 
by  catching  his  foot  in  an  unblocked  frog,  as  he 
claimed,  a  judgment  for  plaintiff  will  not  be 
reversed,  though  it  was  highly  improbable  that 
the  accident  so  occurred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3938-3943;  Dec.  Dig.  f 
1003.*] 

2.  Depositions   (J  105*)— Exceptions  — Ap- 
plicability OF  Statute. 

Where  depositions  were  taken  in  a  cause 
in  which  a  nonsuit  was  taken  before  the  court 
convened,  and  the  depositions  were  sought  to 
be  used  in  another  action  on  the  same  cause  of 
action,  Kirby's  Dig.  |  3191,  providing  that  no 
exception  other  than  to  the  competency  of  wit- 
nesses, etc.,  shall  be  regarded,  unless  filed  be- 
fore the  commencement  of  trial,  can  have  no 
application. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  i|  302-305 ;   Dec.  Dig.  i  106.*] 

3.  Depositions    (I   77*)  —  Admissibility  in 
Other  Action— Effect  of  Nonsuit. 

Depositions  taken  in  a  cause  in  which  a 
nonsuit  is  taken  before  the  court  convenes  are 
not  admiBsible  in  another  action  between  the 
same  parties  on  the  same  cause  of  action,  since, 
the  nonsuit  having  been  taken  before  exception 
could  have  been  filed  to  the  conceded  omission 
of  the  notary  to  seal  them,  as  required  by  Kir- 
by's Dig.  i  3186,  the  depositions  were  prima 
facie  inadmissible,  and  hence  never  became  dep- 
ositions in  the  former  case. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  S§  107-199;   Dec.  Dig.  |  77.»] 

4.  Depositions     (|    111*)  —  Objections  — 
Waivee. 

A  certificate  of  a  notary  to  a  deposition 
that  by  consent  the  mgnatures  of  the  witnesses 
were  expressly  waived,  and  the  testimony  taken 
in  shorthand  and  afterwards  transcribed  on  the 
t.vpewriter,  and  that  all  objections  of  any  and 
all  testimony  were  reserved  for  the  trial,  and 
all  objections  to  the  manner  and  form  of  taking 
were  waived,  does  not  cover  the  act  of  the  no- 
tary in  sending  the  deposition  unsealed  to  the 
attorney,  who  sealed  it  and  transmitted  it  to 
the  clerk,  contrary  to  Kirby's  Dig.  f  3186,  re- 
quiring the  notary  to  seal  and  transmit. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  a  329-338;    Dec.  Dig.  {  111.*] 

5.  Evidence    (|    366*)  —  Pleadino    in    the 
Cause— Consent  to  Withdrawal. 

The  introduction  of  an  original  complaint 
in  another  suit  in  evidence  should  not  be  per- 
mitted, without  proof  of  permission  to  with- 
draw the  complaint  from  the  files  of  the  other 
court. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  1521-1539 ;   Dec.  Dig.  |  366.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Eugene  I^nkford,  Judge. 

Action  by  J.  H.  Johnson  against  the  Mis- 
souri &  North  Arkansas  Railroad  Company 
and  others.  From  a  judgment  for  plaintiff, 
defendant  railroad  coiupany  appeals.  Re- 
versed, and  caase  remanded  for  a  new  trial. 

Appellee  was  employed  by  the  appellant 
railroad  company  as  a  brakeman,  and  was  In- 
jured while  engaged  In  switching  a  freight 


train  at  Baker,  a  station  in  Searcy  connty 
on  appellant's  road  on  the  22d  of  S^;>tember, 
1912,  by  stepping  Into  an  unblocked  frog,  as 
a  result  of  which  be  says  be  was  thrown 
under  the  train  and  run  over  by  It  and  very 
severely  Injured.  The  great  preponderance 
of  the  evidence  appears  to  be  that  appellee 
was  not  injured  in  the  manner  testified  by 
him,  indeed,  that  he  was  not  Injured  at  tbe 
frog  at  all;  and  one  of  the  grounds  upon 
which  we  are  asked  to  reverse  this  case  Is 
that  tbe  evidence  shows  it  was  physically 
impossible  for  appellee  to  have  been  hurt  In 
tbe  manner  testifled  to  by  him.  Appellee  was 
corroborated  In  his  version  of  tbe  occnrrence 
by  the  testimony  of  a  woman  named  Charity 
Holbrook  and  a  man  named  Roy  Ooodman. 
The  evidence  of  these  two  witnesses  was  of- 
fered In  the  form  of  depositions,  and  tbe  nse 
of  these  depositions  at  the  trial  presents  the 
second  ground  upon  which  we  are  asked  to 
reverse  the  judgment  in  this  case. 

It  appears  that  a  suit  was  brought  by  ap- 
pellee In  the  Van  Buren  circuit  court,  but 
before  that  court  convened  a  nonsuit  was 
taken,  and  another  suit  brought  In  the  cir- 
cuit court  of  Monroe  connty,  where  the  Judg- 
ment was  rendered  from  which  this  appeal  is 
prosecuted.  These  depositions  were  taken 
before  a  notary  public  upon  notice  given  by 
appellee,  and  they  were  filed  with  the  clerk 
of  the  Monroe  circuit  court  on  the  1st  of 
December,  immediately  preceding  the  trial, 
which  commenced  on  tbe  3d  day  of  that 
month.  The  depositions  were  first  offered  as 
having  been  taken  In  the  case  at  bar;  but 
the  court  sustained  appellant's  objection  to 
them  when  they  were  so  offered,  whereupon 
appellee  announced  that  he  would  later  offer 
them  In  evidence  as  depositions  taken  In  an- 
other action  between  tbe  same  parties,  where 
the  same  subject-matter  was  Involved.  To 
lay  a  foundation  for  their  introduction,  the 
following  evidence  was  offered: 

The  attorneys  for  appellee  testifled  that 
tbe  pending  suit  was  the  same  (favse  of  ac- 
tion In  which  tbe  nonsuit  bad  been  taken, 
and  offered  In  evidence  tbe  original  com- 
plaint which  had  been  filed  with  the  clerk 
of  the  Van  Buren  circuit  court  One  of  the 
attorneys  testifled  that  he  wrote  counsel  who 
had  been  associated  with  him  in  the  first 
case  to  take  a  nonsuit  and  to  send  bim  the 
complaint  in  the  first  case,  and  that  this  bad 
been  done,  and  tbe  original  complaint,  which 
was  exhibited,  bore  the  filing  marks  of  tbe 
clerk  of  the  Van  Buren  circuit  court  Gard- 
ner Ollpbaut,  the  notary  who  took  the  deposi- 
tions, testifled  that  he  took  them  In  shorthand, 
and  brought  his  notes  to  Little  Rock,  where 
he  transcribed  them,  after  which  he  took  the 
depositions  to  the  ofBce  of  tbe  attorneys  for 
appellee  and  left  them  there,  and  that  the 
attorneys  forwarded  the  depositions  to  the 
derk  of  tbe  Van  Buren  circnlt  court.  It 
was  then  shown  by  the  attorney  to  whom  the 
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depositions  were  delivered  that  he  merely 
looked  orer  the  depositions  to  see  In  what 
shape  they  were,  and  that  after  looking 
them  oTer,  and  without  having  made  any 
change  of  any  kind  In  them,  he  mailed  them, 
in  a  sealed  envelope,  to  the  clerk  of  the  Van 
Buren  circuit  court  OUpbant  testified  that 
no  change  had  been  made  In  the'  depositions 
since  they  left  his  possession.  It  was  also 
testified  by  appellee  and  his  attorneys  that 
the  cause  of  action  sued  ui>on  was  the  same 
In  both  courts. 

J.  Merrick  Moore  and  W.  B.  Smith,  both 
of  Little  Rock,  for  appellant.  Robertson  & 
De  Mers,  of  little  Bock,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  We  will  not  reverse  the  judgment 
because  of  the  InsuflBciency  of  the  evidence ; 
for,  as  we  view  this  evidence,  It  is  not  physi- 
cally impossible  that  appellee  was  injured  as 
the  result  of  stuping  into  an  unblocked  frog, 
although  it  is  highly  improbable  that  the  In- 
jury was  caused  in  that  manner^ 

[2]  Appellee's  statement  is  corroborated  by 
the  witnesses  whose  depositions  were  taken, 
and  the  decision  of  this  case  turns  upon  the 
admissibility  of  those  depositions.  It  Is  urg- 
ed that  appellant  waived  all  right  to  object 
to  these  depositions  because  no  exceptions 
were  filed  before  the  beginning  of  the  trial. 
Section  3191  of  Kirby's  Digest  provides  that : 

"No  exception,  other  than  to  the  competency 
of  the  witness,  or  to  the  relevancy  or  compe- 
tency of  the  testimony,  shall  be  regarded,  un- 
less filed  and  noted  on  .the  record  before  the 
commencement  of  the  trial." 

But  we  think  that  section  has  no  applica- 
tion here,  for  the  reason  that  these  deposi- 
tions were  taken  for  use  in  a  trial  in  the  Van 
Buren  circuit  court,  and  no  opportunity  to 
file  exceptions  was  ever  afTorded,  as  a  nonsuit 
was  taken  before  that  court  convened. 

[3]  Appellee  says  the  depositions  were  ad- 
missible In  evidence,  because  they  were  taken 
In  another  action  between  the  same  parties, 
where  the  same  subjectrmatter  was  Involved. 
But  they  never  became  depositions  In  that 
case,  for  before  any  exceptions  could  be  filed 
to  them  the  nonsuit  was  taken,  after  which 
there  was  no  suit  pending,  and  the  deposi- 
tions could  not  have  been,  and  were  never, 
offered  In  evidence  in  that  case. 

It  Is  conceded  that  the  statute  was  not 
complied  with  by  the  officer  who  took  the 
depositions  in  their  transmission  to  the  clerk 
of  the  Van  Buren  circuit  court.  Section  3186 
of  Kirby's  Digest  provides  that,  when  the 
depositions  are  completed,  they  shall  be  seal- 
ed up  by  the  oflScer  taking  them,  and  directed 
to  the  clerk  of  the  court  in  which  the  action 
is  pending,  with  a  note  showing  them  to  be 
depositions  and  the  style  of  the  case  In  which 
they  were  taken,  and  either  delivered  to  the 
clerk  or  mailed  to  him  by  the  officer  taking 
them.  The  section  contains  certain  excep- 
tions which  have  no  application  here. 

In  the  case  of  St.  Louis,  I.  M.  &  S.  B.  Co. 


V.  Webster,  99  Ark.  265, 137  S.  W.  1103,  1199, 
Ann.  Cas.  1913B,  141,  there  is  an  extended 
discussion  of  the  interpretation  to  be  given 
our  statute  in  regard  to  the  manner  of  taldng 
and  transmitting  depositions.  In  that  case 
the  statute  had  not  been  complied  with  in 
regard  to  signing  the  depositions,  nor  In  their 
transmission.  At  the  trial  in  the  court  be- 
low evidence  was  offered  to  the  effect  that 
there  was  an  agreement  between  the  attor- 
neys at  the  taking  of  the  depositions.  In  ad- 
dition to  the  agreement  recited  in  the  stipu- 
lation which  accompanied  the  depositions. 
This  stipulation  was  to  the  effect  that : 

"All  objections  and  exceptions  to  any  part  of 
direct  or  cross  examination  may  be  made  and 
submitted  to  the  court  when  the  deposition  is 
offered." 

In  the  opinion  it  was  said  that  this  stipu- 
lation did  not  cover  the  question  as  to  for- 
malities in  the  talving  or  transmission  of  the 
deposition,  and  that  no  rule  of  evidence  was 
violated  In  permitting  proof  of  an  oral  agree- 
ment in  regard  to  the  taking  and  transmis- 
sion of  the  deposition,  because  such  an  agree- 
ment did  not  vary,  contradict,  or  enlarge  the 
written  agreement,  which  covered  another 
subject.  There  was  an  extended  discussion 
of  the  subject  in  a  dissenting  opinion  In  that 
case,  but  In  both  the  majority  and  the  dis- 
senting opinions  the  provision  of  the  statute 
in  regard  to  the  taking  and  transmission  of 
depositions  was  treated  as  mandatory,  unless 
waived,  although  it  was  not  expressly  held  to 
be  mandatory,  and  the  point  of  difference  be- 
tween the  judges  was  whether  there  was 
proper  proof  of  a  waiver.  In  the  case  at  bar, 
there  is  no  proof  of  any  waiver  except  Ihat 
recited  in  the  notary's  certificate,  which  does 
not  relate  to  the  transmission  of  the  deposi- 
tions. One  purpose  of  the  above  section  is  to 
prevent  any  possibility  of  alteration,  and 
where  that  section  has  not  been  complied 
with,  or  waived,  the  showing  must  be  made 
that  this  purpose  has  not  been  defeated. 

It  is  urged  that  this  showing  was  made  by 
appellee's  attorneys  and  the  ofilcer  who  took 
the  depositions,  who  testified  that  no  change 
had  been  made.  But,  as  has  been  said,  these 
purported  depositions  were  not  properly 
transmitted ;  therefore  they  were  prima  facie 
inadmissible  in  evidence,  and  they  never  l)e- 
came  depositions  in  fact,  because,  before  any 
question  could  be  raised,  or  any  showing 
made,  touching  their  verity,  the  nonsuit  was 
taken,  and  the  whole  proceeding  was  at  an 
end.  The  decision  of  those  questions,  which 
would  have  determined  whether  the  purport- 
ed depositions  were  in  fact  admissible  in  evi- 
dence, vested  in  the  Van  Buren  circuit  court, 
and  that  court  was  never  afforded  an  oppor- 
tunity to  pass  upon  those  questions. 

[4]  The  certificate  of  the  notary  recites : 

"That  by  consent  of  counsel  on  both  sides  the 
signatures  of  the  witnesses  were  expressly  waiv- 
ed, and  their  testimony  was,  by  express  agree- 
ment, taken  by  me  in  shorthand  and  afterwards 
transcribed  on  the  typewriter;  that  all  objec- 
tions of  any  and  all  testimony  were  reserved  to 
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be  interposed  at  the  trial  of  said  cause,  and  all 
objections  and  exceptions  as  to  the  manner  and 
form  of  taking  were  expressly  waived." 

We  think  the  agreement  recited  in  this  cer- 
tificate does  not  relate  to  the  transmission  of 
depositions,  and  would  not  constitute  a  waiv- 
er where  the  provisions  of  section  3186  of 
Kirby's  Digest  apply,  and  that  a  party  to 
such  an  agreement  will  not  be  held  to  have 
assented  that  the  depositions,  when  transcrib- 
ed, be  delivered  to  some  attorney,  Instead  of 
being  transmitted  to  the  clerk  of  the  court  in 
which  they  are  to  be  used. 

[5]  We  think  it  Improper  for  the  court  to 
have  i)ermitted  the  Introduction  In  evidence 
of  the  original  complaint  filed  in  the  Van 
Buren  circuit  court,  in  the  absence  of  some 
showing  of  permission  to  withdraw  that 
pleading  from  the  files  of  that  court.  A  simi- 
lar question  was  Involved  In  the  case  of  Ellis 
V.  Mills,  99  Ga.  490,  27  S.  E.  740,  In  which  a 
Judgment  was  reversed  because  the  trial 
court  permitted  the  introduction  In  evidence 
of  the  original  of  a  written  pleading  filed  In 
another  court;  and  while  we  are  not  called 
upon  to  approve  all  that  was  there  said,  we 
think  this  a  proper  occasion  to  condemn  the 
practice  of  withdrawing  the  pleadings  of  one 
court  for  use  in  another,  particularly  where 
no  showing  is  made  of  authority  therefor 
granted  by  the  presiding  Judge. 

For  the  error  committed  in  the  admission 
of  the  depositions,  the  Judgment  of  the  court 
below  will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


GIST  et  al.  v.  PEyiTUS  et  aL    (No.  14.)  . 
(Supreme  Court  of  Arkansas.    Nov.  30,  1914.) 

1.  Wills  (J  614*)  —  CoNSTBtrcmoN  —  Estate 

BEQtTEATHED. 

Testator  devised  real  estate  to  his  son,  to 
him  and  his  heirs  forever,  and  by  a  codicil  de- 
clared that  it  vpas  his  intention  that  all  the 
real  estate  so  devised  to  his  son  should  descend 
at  bis  death  to  the  heirs  of  his  body,  and,  in 
case  he  died  without  issue,  to  the  bodily  heirs 
of  testator's  daughter.  Held,  that  the  will  and 
codicil,  construed  together,  vested  in  the  son  a 
Ufe  estate,  with  remainder  to  his  heirs  in  fee, 
and,  if  this  construction  was  improper  and  the 
two  were  construed  as  repugnant,  the  same  ef- 
fect would  result,  since  the  codicil  would  con- 
trol, and  such  was  the  estate  devised  by  it. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1393-1416;   Dec.  Dig.  f  614.*] 

2.  Wills    (S   607*)— Estates   CJbeatbd— Life 
Estate— Pee  Tail. 

Where  testator  devised  land  to  his  son,  and 
at  his  death  to  the  heirs  of  his  body,  such  devise 
vested  in  the  son  a  life  estate  under  the  statute 
abolishing  fee  tails ;  the  fee  passing  at  the  son's 
death  to  his  children. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §§  1368-1371 ;  Dec  Dig.  f  607.»] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 
Action  by  Irvln  Pettus  and  others  against 


A.    J.    F.   Gist  and   others.    Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

These  suits  were  Instituted  by  the  appellees 
against  the  appellants  for  the  possession  of 
certain  lands.  The  suits  were  consolidated 
and  tried  together.  The  appellees  set  up  In 
their  complaints  that  they  were  the  children 
and  heirs  at  law  of  John  W.  Pettus,  who  died 
on  the  8th  of  January,  1912 ;  that  they  were 
the  owners  of  the  land  by  virtue  of  the  will 
of  W.  W.  Pettus,  which,  omitting  clauses 
that  are  merely  formal  (and  not  necessary 
for  the  proper  construction  of  the  will),  is  as 
follows: 

"Third.  T  give  and  bequeath  and  devise  to 
my  son  John  Wright  Pettus  to  have  and  take 
at  my  death  all  that  two  hundred  acres  of  land 
where  I  now  reside  including  my  present  resi- 
dence and  mansion  house,  to  have  the  same  to 
him  and  his  heirs  forever,  subject  to  the  dower 
of  my  beloved  wife,  Sarah  Pettus,  also  my  son 
John  Wright  Pettus,  shall  have  all  my  person- 
al property  and  effects  subject  to  the  pa.vment 
of  my  just  debts  and  the  dower  of  my  said  wife 
Sarah. 

"Fourth.  .In  case  I  shall  die  owning  any  other 
real  estate  than  the  lands  given  to  my  son  John 
Wright  Pettus  as  herein  before  set  forth,  the 
same  shall  be  equally  divided  between  my  son 
John  Wright  Pettus  and  my  daughter  Mary 
Lovelace,  and  her  heirs,  and  should  I  die  seized 
of  no  other  lands  then  in  that  event  my  former 
advancements  to  my  said  daughter  Mary  shall 
constitute  all  my  estate  which  she  or  her  heirs 
shall  receive  from  my  estate,  the  said  lands  here- 
in last  referred  to  if  there  should  be  any  at  my 
death,  aside  from  the  two  hundred  acres  in- 
cluding the  home  and  mansion  bouse,  shall  l>e 
subject  to  the  payment  of  my  debts  should  there 
be  an  insufficiency  of  personal  property  for  that 
purpose." 

The  will  was  executed  on  the  3d  day  of 
April,  1871."  There  was  a  codicil  to  the  will, 
executed  on  the  24th  of  April,  1873,  as  fol- 
lows: 

"It  is  the  intention  that  I  do  hereby  devise 
and  direct  that  all  the  real  estate  devised  and 
given  in  the  above  and  foregoing  instrument  to 
my  son  Jolm  W.  Pettus  shall  descend  at  his 
death  to  the  heirs  of  his  body,  and  in  case  he 
die  without  issue  to  the  bodily  heirs  of  my 
said  daughter  Mary — and  the  property  given  to 
my  daughter  Mary  in  the  above  and  foregoinK 
instrument  shall  descend  to  the  heirs  of  her 
body." 

Appellants  were  the  grantees  of  John  W. 
Pettus  and  claimed  to  have  a  fee-simple  title 
under  blm. 

The  court  instructed  the  Jury  tltat  under 
the  will  of  W.  W.  Pettus  the  lands  devised 
therein  to  John  W<.  Pettus,  on  the  death  of 
the  latter,  passed  to  his  children,  the  appel- 
lees herein.  From  a  judgment  in  favor  of 
appellees  the  appellants  have  duly  prosecut- 
ed this  appeal. 

Pryor  &  Miles,  of  Ft  Smith,  and  Geo.  S. 
Evans,  of  Greenwood,  for  appellants.  Rob- 
erts &  Klncannon,  of  Boonevllle,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as 
above).    [1]  The  appellants  contend  that  the 
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testator,  W.  W.  PettoB,  devised  to  bis  son, 
Jobn  W.  Pettns,  a  fee-simple  fitle  to  the  lands 
In  controTersy  under  the  third  paragraph  of 
the  win,  and  that  the  codldl.  In  attempting 
to  dispose  of  the  lands  devised  In  a  manner 
inconsistent  with  the  terms  of  the  devise  In 
the  third  paragraph,  is  repugnant  to  this 
devise  and  should  be  declared  void.  Appel- 
lants rely  upon  the  case  of  Bernstein  v. 
Bramble,  81  Ark.  485,  09  S.  W.  688,  8  h.  R.  A. 
(N.  8.)  1028,  11  Ann.  Oas.  343,  where  Judge 
Battle,  speaking  for  the  court,  quoted  from 
Underbill  on  tbe  Law  of  Wills,  as  follows: 

"It  is  the  rule  that,  where  property  la  given 
in  clear  langiiaj;e  sufficient  to  convey  an  abso- 
iDte  fee,  the  Interest  thus  siven  shall  not  be 
taken  away,  cut  down,  or  diminished  by  any 
subsequent  vague  and  general  expressions. 
•  •  •  If  It  is  clearly  the  Intention  of  the  tes- 
tator that  the  devisee  shall  own  the  fee  simple, 
Itis  subsequent  language,  directing  that  what  re- 
mains of  the  property  at  the  death  of  that  dev- 
isee  shall  devolve  upon  a  particular  person  or 
class  of  penons,  will  not  cut  down  the  fee  to  a 
life  estate.  The  fee,  being  vested  by  express 
and  appropriate  words,  wlU  not  be  diminished 
by  subsequent  words  of  vague  and  general  char- 
acter which  are  absolute^  repugnant  to  the  es- 
tate granted." 

In  Booe  V.  VlnaoD,  104  AA.  44B,  149  S. 
W.  624,  we  said: 

"The  purpose  of  construction  of  a  wlU  is  to 
ascertain  tbe  intention  of  the  testator  from  the 
language  used  as  it  appears  from  consideration 
of  tne  entire  inetrument,  and,  when  such  inten- 
tion is  ascertained,  it  must  prevail  if  not  con- 
trary to  some  rule  of  law ;  the  court  placing  it-: 
self  as  near  as  may  t>e  in  the  position  of  the 
testator  when  making  the  will." 

See,  also,  little  v.  McGotre,  168  S.  W. 
1084. 

Applying  these  well-eetablished  rules  to 
tbe  will  under  consideration,  when  the  codi- 
cil and  tbe  third  paragraph  of  tbe  will,  above 
quoted,  are  considered  together,  there  Is  no 
doubt  that  it  was  tbe  Intention  of  tbe  testa- 
tor to  devise  to  his  son,  Jobn  W.  Pettus,  only 
a  life  estate  in  tbe  real  estate  In  controversy, 
and  to  give  to  bis  belrs  tbe  remainder  in 
fee  simple;  for  the  codicil  expresses  this  in- 
tention of  tbe  testator  In  language  too  plain 
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to  be  misunderstood.  Tbe  testator,  by  codi- 
cil, expressly  declares  what  bis  intention  was 
by  tbe  devise  contained  In  bla  wilL  He  con- 
strues tbe  clauses  of  his  will  as  If  apprehen- 
sive that  they  might  not  be  clearly  under- 
stood, and  expresses  in  unequivocal  and  un- 
ambiguous terms  that  at  tbe  death  of  bla 
sou,  Jobn  W.  Pettns,  it  was  bis  intention  that 
"all  the  real  estate  devised  and  given  shall 
descend  to  tbe  belrs  of  his  body." 

When  the  will  is  thus  construed  there  is 
no  necessary  repugnancy  between  the  codicil 
and  the  third  paragraph.  The  third  para- 
graph, with  this  interpretation  of  it  by  the 
testator  himself,  means  no  more  than  that 
tbe  lauds  were  devised  to  John  W.  Pettus 
and  the  belrs  of  his  body  forever.  But  if  we 
are  mistaken  in  this,  and  tbe  third  paragraph 
of  the  will  should  be  construed  to  devise  the 
fee  simple  title  to  John  W.  Pettus,  then  this 
paragraph  would  be  manifestly  inconsistent 
with  and  repugnant  to  the  codicil,  and  In 
that  case  tbe  language  of  the  codicil  would 
control. 

In  Little  V.  McGuire,  supra,  we  bcld  that, 
where  the  provisions  of  a  will  are  In  conflict, 
tbe  last  provision  Is  controlling.  See,  also. 
Cox  V.  Britt,  22  Ark.  567 ;  McKenzle  v.  Bole- 
son,  28  Ark.  102;  40  Cyc.  1180. 

[2]  Tbe  effect  of  the  devise,  considering  the 
entire  will,  under  our  statute  abolishing  fee 
tails,  is  to  convey  to  John  W.  Pettns  a  life 
estate  only,  which,  at  his  death,  passed  in 
fee  simple  to  his  children,  the  appellees  here- 
in. Klrby's  Digest,  f  735;  Horsley  v.  Hll- 
bum,  44  Ark.  458;  Myar  v.  Snow,  49  Ark. 
125,  4  S.  W.  881 ;  Hardage  ▼.  Stroope,  58  Ark. 
303,  24  S.  W.  400;  Wllmans  v.  Bobinson,  67 
Ark.  617,  66  8.  W.  950;  Black  v.  Webb,  72 
Ark.  336,  80  g.  W.  367. 

It  follows  that  tbe  court  did  not  err  In 
Its  construction  of  tbe  will  and  in  Its  In- 
struction declaring  that  construction  to  tbe 
jury  as  tbe  law  for  their  guidance. 

The  Judgment  Is  therefore  correct,  and  It 
is  affirmed. 
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PENROSE  «t  aL  T.  BAKER.    (No.  12.) 
(Supreme  Court  of  Arkansas.     Not.  30,  1914.) 

1.  Pabent  and  Child   (|  6*)— Eabwings  oi 
Child— Evidence. 

In  a  suit  by  an  adult  daughter  to  recover 
from  her  father  the  amount  of  her  earnings, 
which  she  had  deposited  in  a  bank  in  the  name 
of  her  father,  evidence  held  to  sustain  a  finding 
that  the  amount  was  deposited  in  pursuance  of 
a  family  partnership  agreement,  which  she 
thought  existed,  but  which  the  father  denied,  so 
that  the  father  was  liable  to  the  daughter  for 
the  amount  deposited. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  SS  TO-78,  TO,  78;  Dec.  Dig. 
{  6.*] 

2.  CONTBACra     9     28*)— EVIDENOB— Dbclaba- 
TIONS. 

Declarations  bj  the  members  of  a  family 
that  the  property  of  the  family  was  accumulat- 
ed_  by  them  and  held  in  common,  share  and  share 
alike,  did  not  tend  to  prove  a  written  contract 
claimed  by  plaintiff,  by  the  terms  of  which  the 
father  and  sons  each  were  to  receive  2  parts  .and 
the  mother  and  daughters  1%  parts  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S$  133-140,  1755.  1782-1784, 1785^6, 
1820,  1821;   Dec.  Dig.  {  2^.»] 

Appeal  from  Woodruff  Citaancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Salt  by  Anna  E.  Baker  against  William 

Penrose  and  others.    Judgment  for  plaintiff 

for  part  of  the  relief  asked,  and  defendants 

appeal,   while  plaintiff   files  a  cross-appeaL 

.  Affirmed  upon  both  appeals. 

Appellee  sued  appellants  In  the  Woodmfl 
chancery  court  for  a  certain  portion  of  real 
estate  held  by  Wm.  Penrose,  her  father, 
which  she  alleged  was  held  In  trust  for  her- 
self and  other  members  of  the  Penrose  fam- 
ily. She  alleged  that  the  real  estate  sued 
for  was  accumulated  by  the  Penrose  family 
under  a  partnership,  in  which  it  'was  agreed 
that  all  of  the  members  of  the  family  should 
be  equal  partners  and  work  to  accumulate 
a  common  fund,  which  was  to  be  placed  in 
the  hands  of  Wm.  Penrose,  the  father,  as 
trustee  for  his  wife  and  children ;  that  work- 
ing under  this  agreement  the  family  accu- 
mulated property  worth  the  sum  of  $50,000; 
that  this  was  a  verbal  agreement,  which  aft- 
erwards, in  the  year  1907,  was  changed,  and 
a  new  contract  entered  into,  which  was  re- 
duced to  writing  and  signed  by  Wm.  Penrose; 
that  under  the  latter  contract  the  father  and 
boys  should  have  shares  equal  to  2  parts 
and  the  wife  and  daughters  should  have 
shares  equal  to  1^  parts;  that  in  the  event 
of  the  marriage  of  the  daughter  she  should 
have  the  privilege  of  taking  her  part  of  the 
property,  or  let  it  remain  and  be  divided  at 
the  time  of  the  death  of  the  father  and 
mother,  according  to  the  terms  of  the  agree- 
ment; that  appellee  married,  and  asked  for 
her  portion  of  the  property,  according  to  the 
agreement,  which  was  refused.  Appellee  al- 
so alleged  that  she  was  elected  assistant  cash- 
ier of  the  Hunter  State  Bank  at  a  salary  of 
.$500  for  the  year  1908;   that  she  did  all  or 


most  of  the  work  pertaining  to  the  bank, 
keeping  the  books  and  acting  as  cashier; 
that  at  the  expiration  of  the  year  1908,  ac- 
cording to  the  terms  of  the  agreement  exist- 
ing between  the  parties,  the  appellee  (plain- 
tiff) placed  to  the  account  of  Wm.  Penrose 
the  entire  amount  of  her  salary,  to  wit,  the 
sum  of  $600;  that  for  the  year  1909,  begin- 
ning January  1st,  her  salary  in  the  bank 
was  raised  to  $00  per  month,  and  she  worked 
continuously  in  the  bank  as  assistant  cashier, 
but  attending  to  all  of  the  business  of  the 
bank,  until  October  25,  1909.  She  alleges 
that  her  wages  from  January  1,  to  October 
25,  1909,  amounted  to  $690,  making  $1,090 
the  total  amount  of  her  earnings  for  the  two 
years  she  worked  for  the  bank  prior  to  her 
marriage;  that  this  sum  went  into  the  gen- 
eral fund  held  by  Wm.  Penrose  under  the 
partnership  agreement.  Appellee,  among 
other  things,  prayed  for  three  twenty-fifths 
of  the  property,  and  that  Wm.  Penrose  and 
H.  C.  Penrose,  who  held  the  same,  be  de- 
clared trustees  for  all  the  parties  to  the 
cause,  and  that  she  be  given  judgment  for 
$1,090  in  money,  or  for  the  value  of  her  serv- 
ices, which  she  alleged  were  worth  $5^40 
from  the  time  she  became  of  age  until  the 
date  of  her  marriage.  She  asked  that  a 
master  be  appointed  to  divide  the  real  prop- 
erty held  in  the  name  of  Wm.  Penrose.  The 
appellants  answered,  denying  the  allegations 
of  the  complaint 

The  testimony  was  taken  by  depositions, 
and  the  chancellor  found,  In  part,  as  follows: 

"That  there  was  no  agreement  of  partner- 
ship, or  agreement  upon  the  part  of  Wm.  Pen- 
rose to  hold  the  property  accumulated  by  the 
plaintiff  and  the  defendants  for  the  joint  bene- 
fit of  said  parties,  but  further  finds  that  the  de- 
fendant Wm.  Penrose  is  indebted  to  the  plaintiff 
In  the  sum  of  $500  for  services  rendered  at  the 
Hunter  State  Bank  for  the  year  1908,  with  in- 
terest thereon  from  January  1, 1909,  amounting 
to  $143.76;  and  ia  further  indebted  to  the 
plaintiff  in  the  sum  of  $586  for  services  rendered 
to  the  Hunter  State  Bank  for  the  year  1909, 
with  interest  thereon  from  the  23d  day  of  Octo- 
ber, 1909,  making  a  total  of  $1370.40" 

— for  which  Judgment  was  entered  in  favor  of 
the  appellee  against  Wm.  Penrose,  and  from 
that  judgment  this  appeal  was  duly  prose- 
cuted by  Wm.  Penrose.  The  appellee  prayed 
and  was  granted  a  cross-appeaL  Other  tacts 
will  be  stated  in  the  opinion. 

Roy  D.  Campbell,  of  Cotton  Plant,  for  ap- 
pellants. S.  H.  Mann,  of  Forrest  City,  and 
C.  F.  Greenlee,  of  Brinkley,  for  appellee. 

WOOD,  J.  (after  stating  the  factfi  as 
above).  [1]  I.  The  question  on  the  appeal 
is  whether  or  not  the  court  erred  In  finding 
that  Wm.  Penrose  was  Indebted  to  the  ap- 
pellee, Anna  E.  Baker,  In  the  sum  of  $1370.- 
40,  and  in  rendering  judgment  in  her  favor 
for  that  sum.  The  testimony  shows  that 
when  the  Hunter  State  Bank  wound  up  lt3 
business  and  surrendered  Its  charter  Wm. 
Penrose  "took  over  ita  assets  and  assumed 
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it8  UablUttes."  Appellee  testUed  that  she 
commenced  work  In  the  Hunter  State  Bank 
In  Januaiy,  1908,  and  worked  contlnnously 
until  October  23,  1909.  The  salary  for  the 
year  1908  was  $500.  She  placed  this  to  the 
account  of  Wm-  Penrose.  She  was  elected 
assistant  cashier  of  the  bank  by  the  board 
of  directors  for  both  the  years  1908  and  1909. 
For  the  year  1909  she  was  to  receive  a  sal- 
ary of  $60  per  month.  She  ceased  working 
In  the  bank  as  assistant  cashier  October  23, 
1909.  Appellee  was  married  October  25, 
1909,  and  she  applied  to  her  father  for  her 
part  of  the  estate,  which  she  conceived  to 
be  due  her  under  the  alleged  family  partner- 
ship agreement,  which  her  father  refused  to 
recognize,  and  therefore  refused  her  request. 
She  then  wrote  to  the  Hunter  State  Bank 
February  16,  1910,  demanding  pay  for  her 
services  at  $60  per  month  from  January  1  to 
October  23,  1909,  In  the  sum  of  $590.  The 
bank  answered  her  letter  as  follows: 

"The  cashier's  salary  for  the  year  1909  was 
credited  to  Wm.  Penrose,  being  treated  the  same 
aa  for  the  year  of  1908.  You  are  familiar  with 
the  manner  in  which  this  was  treated,  as  the 
entry  was  made  in  your  own  handwriting. 
[Signed]  Hunter  State  Bank,  per  B.  S.  Carle- 
ton,  Vice  PresidenL" 

Api)eUee  then  wrote  to  her  father,  advising 
him  that  her  demand  upon  the  bank  for  her 
salary  for  the  year  1900  had  been  Ignored, 
and  that  unless  she  heard  from  him  wlthtu 
a  week  she  would  proceed  to  collect  what 
was  due  her  in  a  legal  way. 

Witness  Carleton  testified  that  he  was  vice 
president  of  the  Hunter  State  Bank;  that 
appellee  was  elected  as  its  assistant  cashier ; 
that  she  was  to  receive  as  salary  for  her 
work  during  the  year  1908  the  sum  of  $500. 
This  money  was  credited  to  the  accotmt  of 
Wm.  Penrose.  For  the  year  1909  appellee's 
salary  was  raised  from  $500  a  year  to  $60 
Iier  month.  The  raise  in  her  salary  was 
made  by  the  board  of  directors  of  the  bank. 
The  salary  due  her  for  the  year  1909  was 
also  credited  to  Wm.  Penrose.  When  the 
Hunter  State  Bank  received  a  letter  from 
appellee,  demanding  the  salary  which  she 
had  earned  for  the  year  1909,  the  letter  was 
referred  to  witness  to  answer,  which  he  did, 
writing  the  letter  above  mentioned.  On 
cross-examination,  he  stated  that  he  could 
not  find  any  record  of  appellee's  election  to 
the  position  of  assistant  cashier  upon  the 
records  of  the  bank. 

H.  O.  Penrose  testified  that  some  of  the 
records  of  the  bank  were  never  made  up. 
He  and  Wm.  Penrose  both  testified  that  ap- 
pellee worked  in  the  bank  a  little  over  a 
year  and  a  half,  doing  most  of  the  clerical 
work.  The  uncontroverted  testimony  shows 
that  her  name  appeared  on  the  stationery  of 
the  bank  as  assistant  cashier,  and  that  dur- 
ing the  year  1908  and  the  year  1909,  until 
she  ceased  working  for  the  bank,  she  did  the 
clerical  work  as  assistant  cashier  in  the 
bank,  doing  the  work  in  the  bank  of  cashier. 
True,  Wm.  Penrose  and  H.  O.  Penrose  both 


testified  that  there  was  ne'^er  any  arrange- 
ment made  to  pay  the  appellee  a  salary 
as  assistant  cashier,  and  H.  O.  Penrose 
testified  that  she  was  never  elected  assist- 
ant cashier.  But  the  testimony  on  behalf 
of  the  appellee, was  amply  sufilcient  to  war- 
rant the  finding  of  the  court  that  appellee 
was  employed  by  the  Hunter  State  Bank  as 
assistant  cashier  at  a  salary  of  $500  for  the  ' 
year  1008,  and  at  a  salary  of  $60  per  month 
for  the  year  1909;  that  she  rendered  the 
services  to  the  bank  under  such  contract  un- 
til the  23d  day  of  October,  1909,  making  the 
total  amount  due  bar  at  the  time  of  the  ren- 
dition of  the  Judgment,  with  Interest,  $1,370.- 
40. 

In  view  of  the  above  testimony,  no  pre- 
sumption can  be  indulged  that  appellee  per- 
formed the  duties  of  assistant  cashier  for 
the  Hunter  State  Bank  from  a  sense  of  flUal 
obligation  to  her  father,  William  Penrose, 
for  a  clear  preponderance  of  the  evidence 
shows  that  she  was  employed  by  the  bank 
as  assistant  cashier  at  a  stipulated  salary. 
While  she  credited  this  salary  to  the  account 
of  her  father,  her  testimony  tends  to  prove 
that  she  did  this  because  she  believed  that 
a  family  partnership  arrangement  existed, 
whereby  she  was  to  contribute  to  and  to 
share  In  this  partnership.  But  Wm.  Penrose 
denied  that  any  such  partnership  existed  and 
repudiated  any  agreemoit  of  that  kind.  He 
received  the  salary  due  her  from  the  bank. 
It  was  one  of  the  debts  of  the  bank  which 
he  assumed.  It  Is  clear  that  appellee  did 
not  Intend  that  her  services  should  be  gratu- 
itous to  the  bank,  nor  that  her  salary  should 
be  a  gift  to  her  father.  The  finding  of  the 
court  to  this  efFect  was  certainly  not  against 
the  clear  preponderance  of  the  evidence. 
True,  appellee  testified  that  from  the  year 
1890  until  the  year  1908  she  was  not  working 
for  wages,  and  that  her  services  were  rea- 
sonably worth  $250  per  year  above  expenses. 
It  Is  obvious  that  this  testimony  had  refer- 
ence to  the  value  that  appellee  placed  upon 
her  services  rendered  under  what  she  con- 
ceived to  be  a  partnership  agreement  It  had 
no  reference  whatever  to  the  value  of  her 
services  rendered  as  assistant  cashier  of  the 
bank  during  the  years  1908  and  1909. 

The  Judgment  of  the  chancery  court  In  fa- 
vor of  the  appellee  as  against  the  appellant 
Is  correct 

[2]  II.  The  appellee,  In  her  complaint,  set 
up  that  there  was  first  a  verbal  agreement 
which  was  afterwards  changed  to  a  written 
contract  by  which  Wm.  Penrose  agreed  to 
take  all  the  members  of  his  family  Into  part- 
nership with  him;  that  under  this  contract 
the  father  and  boys  should  each  have  a  share 
equal  to  2  parts  of  the  common  accumula- 
tions of  the  family  and  the  wife  and  daugh- 
ters should  each  have  a  share  equal  to  1% 
parts;  that  this  contract  was  signed  by  her 
father.  The  appellee  tesUfled  substantially 
in  support  of  the  allegations  of  her  com- 
plaint   The  appellants  denied  that  any  such 
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contract  was  entered  Into,  and  each  of  them 
testified  that  no  audi  contract  was  executed. 

The  CO  art  found  that  there  was  no  agree- 
ment of  partnership,  or  agreement  upon  the 
part  of  Wm.  Penrose  to  hold  the  property 
accumulated  by  the  plaintiff  and  the  defend- 
ants for  the  joint  benefit  of  said  parties. 
The  testimony  upon  this  branch  of  the  case 
was  voluminous,  but,  when  narrowed  to  the 
competent  evidence,  the  finding  of  the  chan- 
cellor is  sustained  by  a  clear  preponderance, 
and  It  could  serve  no  useful  purpose  to  set 
out  and  discuss  the  facts  in  detail.  The 
written  agreement  of  partnership,  on  which 
the  appellee  relies,  she  has  failed  to  prove. 
The  testimony  of  witnesses  as  to  declara- 
tions of  the  appellants  on  various  occasions 
to  the  effect  that  the  property  In  the  Penrose 
family  was  accumulated  by  them  and  held  in 
common,  each  to  share  and  share  alike,  did 
not  tend  to  prove  the  written  contract  of 
partnership  as  set  up  by  the  appellee  in  h&e 
complaint.  The  finding  of  the  chancellor  on 
this  branch  of  the  case  was  also  correct. 

Finding  no  reversible  error,  the  decree  is 
in  all  things  affirmed. 


KANSAS  CITY  SOUTHERN  RT.  CO.  t. 
WILSON  et  al.     (No.  230.) 

(Supreme  Court  of  Arkansas.     Nov.  9,  1014.) 

1.  Ratlboads  (S  453*)— Btjbnino  off  Right 

OF  Wat— LHABILITT. 

A  railroad  company  may  bum  off  its  right 
of  way,  and  its  liability  for  property  burned 
outside  of  the  right  of  way  depends  on  whether 
the  loss  resulted  from  the  company's  act,  and 
from  the  negligence  of  the  company  or  its  serv- 
ants bi  burning  off  its  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  1657-1660,  1667;  Dec.  Dig.  { 
453.*] 

2.  Railboads  ({  453*)— BoBimto  off  Right 
OF  Wat— Neoliqbnci;. 

What  constitutes  negligence,  sufficient  to 
render  a  railroad  company  liable  for  destruc- 
tion by  fire  which  spreads  from  its  right  of 
way,  depends  upon  the  circnmstances  as  they 
existed  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f§  1657-1660,  1(J67;  Dec.  Dig.  j 
453.*] 

3.  Railboads  (§  482*)— Bubniwq  off  Right 
OF  Wat— Evidence. 

Evidence  in  an  action  for  damages  from 
fire  spreading  from  a  right  of  way  held  sufficient 
to  justify  an  inference  by  the  jury  that  the 
sectionmen  burning  grass  on  the  day  previous 
to  the  day  on  which  the  property  was  destroyed 
were  employed  by  defendant 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1730-1732,  1734-1736;  Dec.  Dig. 
I  482.*] 

4.  Railboads  (8  482*)— Bubhiro  off  Right 

OF  Wat— I^IDENCE. 

Evidence  in  an  action  for  damages  from 
fire  spreading  from  a  right  of  way  held  suffi- 
cient to  justify  the  inference  that  the  section 
crew  engaged  in  burning  off  the  right  of  way 
the  day  l>efore  the  property  was  destroyed  were 


burning  off  the  right  of  way  on  the  day  of  the 
fire. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |{  1730-1782,  1734-1736;  Dec  Dig. 
i  482.*] 

6.  Railboads  (§  467*)— Bubniho  oit  Right 

OF  Wat— Duty  of  Forehan. 

It  is  the  duty  of  the  foreman  of  a  crew 
burning  off  a  right  of  way  to  prevent  tiie  fire 
from  escaping  from  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  I5lg.  i  1661;   Dec.  Dig.  f  457.*] 

6.  Railroads  (8  482*)— Bubning  orr  Right 
OF  Wat— Evidence. 

Evidence  in  an  action  for  damages  from  fire 
spreading  from  a  right  of  way  held  to  justify 
an  inference  that  the  section  foreman  negligent- 
ly left  fire  burning  on  the  right  of  way,  and 
that  it  escaped  from  the  right  of  way  and 
burned  plaintiff's  property. 

[Ed.  Note.— For  other  cases, .  see  Railroads, 
Cent  Dig.  {8  1730-1732,  1734r-1736;  Dec  Dig. 
I  482.*] 

7.  Appeal  and  Error  (8  1068*)— Damages. 

A  judgment  for  plaintiff  in  an  action  for 
damages  from  fire  spreading  from  a  right  of 
way  should  not  be  reversed  for  error  in  in- 
structing as  to  the  measure  of  damages,  where 
the  verdict  is  based  on  the  undisputed  evidence 
of  plaintiff  as  to  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4225-^228,  4230;  Dec  Dig. 
§  1068.*] 

8.  Damages  (8  39*)— Dakagxs  fboic  Fju  — 
Instbubtion. 

In  an  action  by  an  owner  and  his  tenant 
for  damages  to  a  pasture  from  fire  spreading 
from  a  right  of  way,  an  instruction  that  the 
jury  might  take  into  consideration  the  rental 
value  of  the  pasture  for  the  remainder  of  the 
season  is  not  erroneous,  where  the  lease  had 
four  years  to  run  at  the  time  of  the  fire. 

[Ed.  Note.— For  other  cases,  see  Damage.^. 
Cent  Dig.  88  260-284 ;    Dec.  Dig.  8  89.*] 

Appeal  from  Glrcult  Court,  Little  River 
County;   Jeff.  T.  Cowling,  Judge. 

Action  by  H.  B.  Wilson  and  others  against 
the  Kansas  City  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

H.  B.  Wilson  instituted  this  action  against 
the  Kansas  City  Southern  Railway  Company 
to  recover  damages  for  the  negligence  of  the 
defendant's  servants  in  permitting  fire  to 
escape  from  its  right  of  way,  whereby  his 
pasture  was  burned  and  destroyed.  The 
plaintiff  had  leased  the  land  on  which  the 
pasture  was  burned.  Subsequently  the  own- 
ers of  the  land  were  also  made  parties  to  the 
action.   The  facts  are  as  follows: 

On  the  21st  day  of  October,  1911,  H.  B. 
Wilson  leased  a  Uact  of  land  in  Little  River 
county.  Ark.,  for  a  term  of  five  years.  In 
1912  about  100  acres  of  it  were  Incloeed  as  a 
pasture.  In  the  pasture  were  red  top,  oats, 
peas,  kaffir  com,  and  bermuda  and  other 
natural  grasses.  On  Saturday  evening,  the 
23d  day  of  November,  1912,  the  pasture  was 
bnrned  over,  and  the  grass  and  other  prod- 
ucts on  it  entirely  destroyed.  A  little  more 
than  1,000  fence  itosts  and  about  a  half  mile 
of  fence  around  the  field  were  also  destroyed 
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by  tbe  fire,  and  about  a  quarter  of  a  mile  of 
plank  and  board  fence  around  his  bam  \(ub 
also  burned.  A  part  of  tbe  fence  destroyed 
by  tbe  fire  was  adjoining  tbe  rigbt  of  way 
of  the  Kansas  City  Southern  Railway  Com- 
pany. On  Friday  before  tbe  fire  occurred 
tbe  plalntiec  saw  H.  Hicks,  a  section  foreman, 
and  some  sectionmen,  burning  off  the  rigbt 
of  way  adjoining  the  farm.  It  was  their  cus- 
tom to  bum  off  tbe  right  of  way  every  fall. 
Two  of  tbe  tenants  on  tbe  farm,  as  they 
went  to  the  town  on  Saturday  afternoon,  saw 
the  sectionmen  burning  off  the  grass  on  tbe 
right  of  way  of  the  railway  company.  The 
fire  liad  not  then  got  off  of  the  right  of  way. 
Later  in  the  afternoon  the  fire  escaped  from 
the  right  of  way  and  burned  the  fence  and 
pasture  of  the  plaintiff  as  above  stated.  Wil- 
son testified  that  the  rental  value  of  the 
pasture  was  $150,  and  that  a  reasonable  val- 
ue of  tbe  posts  destroyed  was  12  to  15  cents 
each;  that  It  would  cost  about  ^5  to  re- 
place the  fence  around  the  pasture,  and  about 
$26  to  replace  the  plank  and  board  fence 
around  the  barn.  Another  witness  testified 
that  he  had  bought  some  posts  from  the 
plaintiff  WUson  on  tbe  farm,  that  they  were 
good  post,  oak  posts,  and  were  reasonably 
worth  15  cents  each.  Other  facts  will  be 
referred  to  In  the  opinion.  The  Jury  return- 
ed a  verdict  in  favor  of  the  plaintiffs  in  the 
sum  of  $160,  and  the  defendant  has  appealed. 

Read  &  McDonough,  of  Ft.  Smith,  for  ap- 
pellant. A.  D.  Dulaney,  of  Asbdown,  and 
Steel,  Lake  &  Head,  of  Texarkana,  for  ap- 
pelleea 

HART,  J.  (after  stating  the  f&cts  as  above). 
[1,  2]  It  is  contended  by  counsel  for  the  de- 
fendant that  there  is  not  sufficient  evidence  to 
support  the  verdict.  The  testimony  on  tbe 
part  of  the  plaintiff  shows  that  some  section- 
men  were  engaged  in  burning  off  tbe  right  of 
way  of  the  railroad  on  the  Friday  before  the 
fire  occurred.  This  the  railroad  company  was 
legally  entitled  to  do.  Tbe  liability  of  tbe  de- 
fendant to  tbe  plaintiff  for  tbe  destruction  by 
fire  of  Its  pasture  and  fence  depends,  first,  nit- 
on tbe  proof  whether  it  resulted  from  its  act ; 
and,  second,  whether  the  fire  resulted  from 
tbe  negligence  of  tbe  defendant  or  its  serv- 
ants In  burning  off  its  right  of  way.  What 
would  constitute  such  negligence  or  want  of 
care  and  prudence  as  would  render  the  rail- 
road company  liable  for  the  destruction  by 
fire  from  its  act  in  burning  off  its  right  of 
way  depends  upon  the  circumstances  as  they 
existed  at  tbe  time.  See  Bizzell  v.  Booker. 
16  Ark.  314. 

[3]  The  testimony  of  the  plaintiff,  as  tm- 
stracted  by  the  defendant,  shows  that  a  part 
of  the  fence  which  was  burned  was  on  the 
right  of  way  of  the  Kansas  City  Southern 
Railway  Company,  and  that  some  sectionmen 
were  engaged  in  burning  off  the  right  of  way 
on  Friday  before  the  fire  occurred  on  Satur- 
day afternoon.     His  testimony  also  shows 


that  it  was  a  custom  of  the  section  foreman 
and  bis  crew  to  bum  off  the  right  of  way 
every  fall.  It  Is  non^  contended  by  counsel 
for  the  railway  company  that  the  proof  does 
not  show  that  the  sectionmen  were  employes 
of  the  defendant  company,  nor  that  they 
were  engaged  in  burning  off  the  right  of  way 
on  tbe  Saturday  afternoon  that  tbe  fire  oc- 
curred. As  we  have  already  seen,  the  testi- 
mony shows  that  a  part  of  tbe  fence  burned 
was  next  to  the  right  of  way  of  the  defend- 
ant railway  company,  and  tbe  plaintiff  knew 
the  section  foreman  who  was  engaged  in 
burning  off  the  grass  on  Friday.  From  these 
facts  tbe  jury  might  have  inferred  that  the 
section  crew  was  in  the  employ  of  the  de- 
fendant railway  comimny. 

[4]  Tbe  evidence  of  two  of  the  tenants 
shows  that  the  section  crew  was  also  engaged 
in  burning  off  tbe  right  of  way  on  Saturday 
afternoon  just  before  the  fire  occurred,  and 
that  when  they  saw  them  burning  off  the 
right  of  way  the  fire  bad  not  escaped  from 
the  right  of  way,  and  that  there  was  no  other 
fire  burning  In  the  neighborhood.  From 
these  facts  tbe  Jury  might  have  inferred  that 
the  same  section  crew  was  still  engaged  in 
burning  off  the  right  of  way  of  tbe  defendant 
company  on  Saturday. 

[6,  (]  It  was  the  duty  of  the  foreman  to 
prevent  the  fire  from  escaping  from  the  right 
of  way  of  the  railway  company.  There  was 
no  other  fire  In  tbe  neighborhood,  and  the 
Jury  might  have  inferred  that  the  section 
foreman,  after  burning  off  the  rigbt  of  way, 
went  off  and  negligently  left  fire  burning 
there,  that  the  wind,  which  was  blowing  at 
the  time,  fanned  it  into  flame,  and  that  the 
fire  escaped  from  the  right  of  way  of  the 
railway  company,  and  burned  tbe  fence  and 
pasture  of  plaintiffs. 

[7]  As  to  the  measure  of  damages  the 
court  Instructed  the  jury  as  follows: 

"If  you  find  for  tbe  plaintiffs,  tbe  measure  of 
your  damages  for  the  posts  that  were  stacked 
on  tbe  land  would  be  the  reasonable  market 
value  of  tbe  posts  at  tbe  time,  as  shown  by  the 
evidence.  The  measure  of  damages  for  the  de- 
struction of  the  fence,  if  you  believe  that  the 
fence  was  destroyed,  would  be  the  reasonable 
cost  of  replacing  the  fence  as  it  was  at  that 
time.  Tbe  measure  of  damages  for  the  burning 
of  the  pasture  grass,  pea  vines,  or  other  stuff 
used  for  pasture,  if  any  was  burned,  would  be 
the  reasonable  rental  or  usable  value  of  that 
pasture  for  the  remainder  of  that  season.  If 
you  find  for  the  plaintiffs,  then  you  will  take 
these  various  elements  and  add  them  togetber, 
and  6  per  cent.  Interest  upon  the  amount  you 
find  from  that  date  until  the  present  time.  If 
you  find  for  the  defendant,  of  course,  your  ver- 
dict would  be :  'We,  the  jury,  find  for  the  de- 
fendant.' " 

It  is  insisted  by  counsel  for  the  defend- 
ant that  the  court  erred  in  permitting  tbe 
plaintiff  Wilson  to  testify  as  to  the  reason- 
able expense  of  replacing  tbe  fences,  and 
also  In  instructing  tbe  Jury  that  a  part  of 
tbe  measure  of  damages  for  tbe  destruction 
of  the  fence  would  be  tbe  reasonable  cost  of 
replacing  the  fence  as  it  was  at  that  time. 
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Counsel  for  the  defendant  Insists  that  tbe 
measure  of  damages  where  permanent  Im- 
proveroents  are  destroyed  Is  the  difference 
In  value  between  tbe  farm  without  the  im- 
provements  and  the  farm  with  tbe  improve- 
ments, and  we  are  of  tbe  opinion  that  coun- 
sel Is  correct  in  this.  But  it  does  not  fol- 
low that  the  Judgment  should  be  reversed 
for  that  reason.  The  only  issue  of  fact  in 
the  case  was  whether  or  not  the  defendant's 
servants  were  negligent  In  allowing  fire  to 
escape  from  Its  right  of  way  to  tbe  premises 
of  the  plalntifts  and  destroy  their  fences 
and  pasture.  The  Jury  returned  a  verdict  for 
the  plaintUFs  for  $160.  Tbe  case  was  tried 
on  the  7tb  day  of  June,  1914.  The  fire  oc- 
curred on  the  23d  day  of  November,  1912. 
The  plaintiff  Wilson  testified  that  the  rea- 
sonable value  of  tbe  pasture  for  tbe  re- 
mainder of  that  season  was  $150.  Other  evi- 
dence shows  that  tbe  pasture  contained  peas, 
kafilr  com,  and  bermuda  and  other  grasses. 
There  is  no  attempt  made  to  contradict  the 
testimony  of  the  plaintiff  Wilson  as  to  tbe 
reasonable  value  of  tbe  pasture  for  tbe  re- 
mainder of  tbe  season,  and  we  think  his  tes- 
timony In  this  respect  might  have  been  ac- 
cepted by  tbe  jnry  as  undisputed.  The  court 
told  the  jury  that  the  plaintiff  should  be  al- 
lowed 6  per  cent  Interest  on  tbe  damage  al- 
lowed from  tbe  time  of  the  fire  until  the 
date  of  the  trial.  Six  per  cent,  interest  on 
$150  for  the  period  of  time  from  the  date 
of  tbe  fire  until  tbe  date  of  tbe  trial  would 
amount  to  about  $10.  Therefore  It  may  be 
said  that  the  undisputed  evidence  shows  that 
the  plain  tUf  was  entitled  to  the  amount  of 
.damages  allowed  him  by  the  Jury. 

In  addition  to  this,  another  witness  tes- 
tifled  that  be  purchased  some  fence  posts, 
which  were  lying  on  tbe  place,  and  that 
they  were  worth  15  cents  each.  Tbe  plaintiff 
testified  that  more  than  1,000  fence  posts 
were  destroyed  by  the  fire,  and  about  a 
quarter  of  a  mile  of  plank  and  board  fence. 
The  Jury  bad  a  right  to  take  into  tbe  Jury 
box  with  them  their  common  sense  and  ex- 
perience in  the  everyday  affairs  of  life,  and 
when  they  took  into  consideration  tbe  rea- 
sonable value  of  the  premises  for  the  re- 
mainder of  the  season,  and  tbe  fact  that  a 
half  mile  of  fence  around  tbe  pasture  and 
a  quarter  of  a  mile  of  board  and  plank  fence 
around  the  barn  was  destroyed  by  the  fire, 
we  think  tbe  undisputed  evidence  shows  that 
the  plaintiff  was  entitled  to  the  amount  of 
damages  allowed  him. 

[8]  It  Is  also  claimed  by  counsel  for  the 
defendant  that  the  court  erred  in  Instruct- 
ing tbe  Jury  that  they  might  take  Into  con- 
sideration tbe  rental  value  of  tbe  pasture 
for  tbe  remainder  of  the  season.  We  do  not 
think  the  court  erred  in  tbis  respect  In  tbe 
first  place,  tbe  owners  of  the  land  and  the 
tenant,  Wilson,  were  all  Joined  as  plaintiffs 
in  the  suit;    and,  in  the  second  place,  the 


plaintiff  Wilson  had  a  five-year  lease  on  the 
place,  only  one  year  of  which  had  expired  at 
tbe  time  the  fire  occurred.  Therefore  the 
court  properly  told  tbe  Jury  to  take  into  con- 
sideration tbe  reasonable  value  of  tbe  pasture 
for  the  remainder  of  the  season. 

We  find  no  error  in  the  record,  and  tbe 
judgment  will  be  affirmed. 


SHALLER  V.  GARRETT  et  al. 
(Supreme  Court  of  Tennessee.    Dec.  21,  1914.) 

1.  Cebtiobabi   (f  68*)— Rkvikw— FiNDiNOB— 

CONCLUSIVEinSSS. 

A  concnrrent  findinK  of  facts  by  the  pro- 
bate court  and  of  the  Court  of  Civil  Appeals 
cannot  be  considered  in  the  Supreme  Court  on 
certiorari  to  the  Court  of  Civil  Appeals. 

[EM.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  ff  180-182 ;   Dec.  Dig.  |  68.») 

2.  Certtorabi    (S   68*)— BiviBW— PiiroiHOS— 

CoNc;.x;sivENEss. 

Where  the  probate  court  merely  dismissed 
a  petition  to  contest  a  will,  but,  before  »o  do- 
ing, it  must  have  found  that  an  agreement  be- 
tween the  parties  was  not  procured  by  fraud, 
and'  was  supported  by  a  sufficient  considera- 
tion, and  the  Court  of  Civil  Appeals  on  appeal 
affirmed  the  decree  and  specifically  found  that 
the  agreement  was  not  procured  by  fraud  and 
was  supported  -  by  a  sufficient  consideration, 
there  was  a  concurrent  finding  of  facts  which 
could  not  be  considered  by  the  Supreme  Court 
on  certiorari  to  the  Court  of  Civil  Appeals. 

[Ed.  Note. — For  other  cases,  see  Certiorari. 
Cent  Dig.  II 180-182;  Dec.  Dig.  {  68.*] 

3.  WlLM    (I   431*)— PiriTIOK   FOB    CONTTtST- 
ESTOPPEU 

A  defense,  to  a  petition  to  contest  a  will, 
that  a  petitioner  was  estopped  because  of  a 
prior  judgment  of  the  probate  court  dismissing 
a  prior  petition  pursuant  to  an  agreement  be- 
tween the  petitioner  and  the  defendants  does  not 
go  to  the  merits  of  the  issue  of  devisavit  vel 
non,  but  raises  an  issue  proper  to  be  settled 
finally  before  tbe  issue  of  devisavit  vel  non  is 
tried. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11  920-922;  Dec  Dig.  §  481.«] 

4.  Judgment  (|  951*)— Cowclusiviness— Evi- 
dence Outside  the  Record. 

Tbe  court  in  ascertaining  the  extent  and 
effect  of  an  adjudication  in  a  prior  suit  is  not 
confined  to  the  record  in  the  prior  suit  but 
may  hear  evidence  outside  of  tbe  record  to  de- 
termine what,  in  fact,  was  adjudicated  therein. 
[BM.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §{  1808-1812 ;   Dec.  Dig.  {  051.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Petition  by  Mary  L.  Staaller  against  P. 
Bruce  Garrett  and  others,  to  contest  the  va- 
lidity of  a  will.  From  a  Judgment  of  the 
Court  of  Civil  Appeals,  affirming  a  decree 
of  the  probate  court  dismissing  the  petition 
at  tbe  cost  of  tbe  petitioner,  tbe  petitioner 
brings  certiorari.     Affirmed, 

See,  also,  127  Tenn.  665,  166  S.  W.  10S4. 

Paul  W.  Evans,  of  Memphis,  for  Shaller. 
Bell,  Terry  &  Bell,  T.  K.  Rlddlck,  J.  H. 
Malone,  and  Caruthers  Ewlng,  all  of  Mem- 
phis, for  Garrett  and  others. 


•For  otltw  cases  see  same  topic  aad  sscUon  NUMBBR  is  Dec.  Dig.  A  Am.  Dig-  Kej-No.  Series  *  Rep'r  lodsxM 
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FAW,  J.  The  controversy  presented  on  this 
record  originated  In  the  probate  conrt  of  Shel- 
by county,  and  was  carried  by  appeal  from 
that  court  to  the  Court  of  CItU  Appeals,  and 
has  been  brought  to  this  court  by  writ  of  cer- 
tiorari to  the  Court  of  CItU  Appeals. 

A  petition  was  filed  In  the  probate  court  on 
December  3,  1912,  by  Mary  L.  Shaller,  claim- 
ing to  be  one  of  the  heirs  at  law  and  next  of 
kin  of  Mrs.  Caroline  Cloth,  deceased,  and 
seeking  to  have  an  instrument  bearing  date 
of  July  19,  190S,  and  which  had  been  there- 
tofore probated  In  common  form  in  said  court, 
as  the  last  wUl  and  testament  of  Mrs.  Caro- 
line Cloth,  deceased,  certified  to  the  circuit 
court  of  Shelby  county,  to  the  end  that  peti- 
tioner might  contest  its  validity  on  an  issue 
of  devisarlt  vel  non. 

The  petition  charged  that  Mrs.  Caroline 
Cloth  never  executed  said  instrument,  and 
that  it  was  a  forgery  and  a  fraud,  and  not 
the  will  of  said  Caroline  Cloth,  deceased. 

Miles  S.  Buckingham,  who  was  named  as 
executor  In  said  will,  and  who  was  also  a  leg- 
atee and  devisee  thereunder,  and  F,  Bruce 
Garrett,  named  as  a  legatee  and  devisee  under 
said  will,  were  made  defendants  to  said  pe- 
tition. 

Defendants  filed  answers  to  the  petition,  and 
denied  the  right  of  petitioner  to  contest  said 
wllL  They  set  up  in  their  answers  a  written 
agreement^  theretofore  entered  into  and  sign- 
ed by  the  petitioner,  by  the  terms  of  which 
It  was  agreed  that  said  wUl  "is  the  last  and 
valid  will  and  testament  of  the  said  Mrs. 
Caroline  Cloth,"  and  that  petitioner  would 
"hereafter  stand  by  the  agreement" 

It  was  further  averred  in  said  answers 
that  petitioner  was  also  estopped  to  contest 
said  will  because  of  a  Judgment  of  the  pro- 
bate court  of  Shelby  county  dismissing  a 
petition  previously  filed,  seeking  to  contest 
said  will,  and  which  was  dismissed  pursuant 
to  said  agreement  between  petitioner  and  de- 
fendants and  others,  as  heirs  at  law  and  next 
of  kin  of  said  Mrs.  Caroline  Cloth,  deceased. 
The  issues  thus  made  up  were  tried  on  the 
pleadings  and  oral  evidence  before  the  Judge 
of  the  probate  court,  and  that  court  decreed 
that  said  petition  be  dismissed  at  the  cost  of 
petitioner,  whereupon  petitioner  prayed,  and 
was  granted,  an  appeal  to  the  Court  of  Civil 
Appeals. 

The  Court  of  Civil  Appeals  affirmed  the 
decree  of  the  probate  court,  and  the  cause  has 
been  brought  to  this  court  by  a  writ  of  cer- 
tiorari to  the  Court  of  Civil  Appeals,  hereto- 
fore granted  by  this  court  upon  the  petition 
of  Mary  L.  Shaller. 

The  disposition  of  the  cause  of  Mrs.  Mary 
Mtirrell  et  al.  v.  Mrs.  H.  Rich  et  al.,  by  the 
opinion  of  this  court  this  day  handed  down 
tbrough  Mr.  Justice  Buchanan,  affirming  the 
Judgment  of  the  circuit  court  of  Shelby  coun- 
ty, which  declared  a  will  known  as  the 
"missing  page  will"  and  of  later  date  than 


the  will  Involved  In  the  present  cause  to  be 
the  last  will  and  testament  of  the  said  Mrs. 
Caroline  Cloth,  deceased,  would  seem  to  leave 
no  real  controversy  between  the  parties  to 
this  cause  upon  the  issues  presented  on  this 
record,  save  the  matter  of  costs,  so  that  we 
shall  undertake  to  state  but  little  more  than 
our  conclusions  herein. 

The  assignments  of  error  are  that  the 
Court  of  Civil  Appeals  erred: 

(1)  In  finding  that  the  alleged  agreement, 
upon  which  the  estoppel  against  petitioner 
Is  claimed,  was  not  obtained  by  fraud. 

(2)  In  finding  that  said  alleged  ag^reement 
was  supported  by  a  sufficient  consideration  to 
make  it  binding  on  the  petitioner  and  estop 
her  to  contest  said  alleged  will. 

(3)  In  holding  that  the  defense  of  estoppel 
interposed  by  defendants  raised  a  prelimina- 
ry question  to  be  determined  finally  before 
a  trial  of  the  issue  of  devisavlt  vel  non  could 
be  had ;  and  in  not  holding  that,  if  a  defense 
at  all,  it  constituted  a  defense  to  the  merits 
of  the  contest,  and  could  be  interposed  only 
on  the  trial  of  the  issue  of  devlsavlt  vel  non. 

(4)  In  holding  that  the  order  of  the  pro- 
bate court  permitting  the  heirs  at  law  to 
withdraw  the  petition  to  contest,  of  date  Au- 
gust 13,  1912,  rendered  the  question  of  peti- 
tioner's right  to  contest  said  alleged  will  res 
adjudicata,  so  that  she  is  precluded  from 
questioning  the  validity  of  said  alleged  will ; 
and  in  not  holding  that  such  order  of  the 
probate  court  was  nothing  more  than  a  with- 
drawal of  a  contemplated  suit  at  its  very  in- 
ception, and  hence  constituted  no  bar  to  the 
right  of  any  party  then  contesting  to  renew 
such  suit  on  proper  grounds. 

(5)  In  not  holding  that  said  order  of  the 
probate  court,  permitting  the  withdrawal  of 
said  first  petition,  was  procured  by  fraud,  in 
that  it  was  based  upon,  and  merely  in  fur- 
therance of  and  carrying  out,  the  alleged 
agreement  which  had  been  procured  by  fraud, 
and  that  therefore  said  probate  court  order, 
permitting  said  withdrawal  of  said  first  peti- 
tion to  contest,  did  not  constitute  an  adjudi- 
cation against  the  right  of  any  proper  party 
to  contest  said  alleged  will  of  Mrs.  Cloth. 

[1]  It  win  be  observed  that  the  first,  sec- 
ond, and  fifth  assignments  of  error  are  level- 
ed against  findings  of  fact  by  the  Court  of 
Civil  Appeals.  "We  are  precluded  from  a 
consideration  of  these  assignments  of  error, 
because  there  is,  in  respect  of  the  matters  in- 
volved in  these  assignments,  a  concurrent 
finding  of  facts  by  the  probate  court  and  the 
Court  of  Civil  Appeals. 

It  was  held  in  the  case  ofi  State  ex  rel.  v. 
Lee,  124  Tenn.  385,  136  S.  W.  997,  and  is  the 
established  rule  of  this  court,  that  where 
there  Is  a  concurrent  finding,  upon  an  issue 
of  fact,  by  the  chancellor  and  the  Court  of 
Civil  Appeals,  this  court  will  accept,  and  will 
not  go  behind,  that  finding.  If  there  is  any 
evidence  to  support  it 

We  think,  notwithstanding  the  able  argu- 
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ment  of  tbe  learned  counsel  for  petitioner  to 
the  contrary,  that  the  proccecllnga  and  prac- 
tice In  the  probate  court  of  Shelby  county 
are  analogous  to  those  in  our  chancery  courts 
(Aliller  T.  MlUer,  5  Heisk.  723) ;  and  it  has 
been  held  in  the  case  now  under  considera- 
tion that  an  appeal  lies  from  the  probate 
court  of  Shelby  county  to  the  Court  of  Civil 
Appeals.  Shaller  v.  Garrett,  127  Tenn.  665, 
156  S.  W.  1084. 

Wo  are  unable  to  perceive  any  sound  rea- 
son why  the  rule  applicable  to  a  concurrent 
finding  of  fact  by  the  chancellor  and  the 
Court  of  CivU  Appeals  should  not  be  applied 
to  a  concurrent  finding  of  fact  by  the  probate 
court  and  the  Court  of  CivU  Appeals. 

[2]  It  is  said,  however,  for  petitioner,  that 
there  is  no  concurrent  findings  of  fact  in  tbe 
present  case  because  tbe  decree  of  the  pro- 
bate court  does  not  contain  a  statement  of 
any  facts  found  by  that  court,  but  merely 
decrees  that  the  petition  to  contest  the  will 
in  question  be  dismissed.  It  is  true  that  the 
decree  of  the  probate  court  does  not  contain 
in  express  terms  a  finding  of  fact,  but  the  de- 
cree necessarily  Imports  a  finding  of  certain 
facts,  because,  under  the  issues  made  by  the 
pleadings,  the  decree  which  was  rendered 
could  result  only  from  a  finding  (1)  that  the 
agreement  in  question  was  not  procured  by 
fraud,  and  (2)  that  said  agreement  was  sup- 
ported by  a  sufficient  consideration. 

We  must  conclude,  therefore,  that  the 
agreement  which  it  is  claimed  estopped  the 
petitioner  to  contest  said  wiU  was  not  pro- 
cured by  fraud,  and  that  said  agreement  was 
supported  by  a  sufficient  consideration  to 
render  it  valid  and  binding  upon  petitioner. 

Coming  now  to  the  third  assignment  of 
error: 

[3]  We  are  unable  to  agree  to  the  conten- 


tion of  petitioner  that  the  matter  of  estoppel, 
relied  upon  by  tbe  defendants,  was  a  defense 
going  to  the  merits  of  the  issue  of  derisavlt 
vel  non.  The  defense  interposed  by  the  an- 
swers of  defendants  raised  an  Issue  which 
constituted  "the  corpus  of  a  legal  contes- 
tation, proper  to  be  settled,  finally,  before 
tbe  issue  of  devisarit  vel  non  be  tried." 
ShaUer  v.  Garrett,  127  Tenn.  665,  156  S.  W. 
1084,  and  cases  there  cited. 

[4]  Under  the  fourth  assignment  of  error, 
it  is  insisted  that  tbe  Court  of  Civil  Appeals 
erred  in  holding  that  the  order  of  tbe  pro- 
bate court  dismissing  the  petition  filed  by  i>e- 
titioner  and  others  in  August,  1912,  and  prior 
to  the  petition  In  the  present  case,  seeking  to 
contest  said  will,  rendered  the  question  of 
petitioner's  light  to  contest  said  will  res 
Judicata. 

In  the  ascertainment  of  the  extoit  and 
effect  of  the  adjudication  in  the  first  suit,  the 
court  below  was  not  confined  to  the  record 
in  that  case,  but  It  was  competent  to  hear 
and  consider  evidence  dehors  the  ^ecord,  in 
order  to  determine  what,  in  fact,  was  adju- 
dicated therein.  Harris  v.  Mason,  120  Tenn. 
668,  115  S.  W.  1146,  26  U  B.  A.  (N.  S.)  1011. 

As  already  held,  said  first  petition  was  dis- 
missed under  a  valid  agreement  between  tbe 
parties  to  that  cause,  and  we  think  that 
agreement  could  mean  nothing  more  nor  less 
than  that  tbe  parties  intended  tbe  Judgment 
of  dismissal  to  amount  to  a  final  adjustment 
of  the  merits  of  the  controversy  Involved  In 
that  suit,  and  tbe  Judgment,  therefore,  con* 
stituted.  In  effect,  a'  final  adjudication  that 
petitioner  had  no  right  to  contest  said  wilL 

This  disposes  of  all  the  assignments  of 
error.  It  results  that  the  Judgment  of  the 
Court  of  Civil  Appeals  must  be  affirmed,  at 
the  cost  o£  the  petitioner. 
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ORAYSON  V.  GRAND  TEMPLE  AND  TAB- 
ERNACLE IN  STATE  OF  TEXAS  OF 
KNIGHTS  AND  DAUGHTERS  OF  TA- 
BOR OF  THE  INTERNATIONAL  ORDER 
OF  TWELVE.     (No.  5359.) 

<Court  of  Civil  Appeal?  of  Texas.  San  Antonio. 
Dec.  e,  1914.) 

1.  iNsuRANci!  (S  750*)— Mutual  Bbnetit  Iir- 
BUHANCB— Statutes. 

Under  Rev.  St.  1911,  art.  48S4,  providinc 
that  every  certificate  issued  by  a  fraternal  bene- 
fit association  shall  constitute  the  contract  be- 
tween the  association  and  the  member,  no  re- 
covery of  a  death  benefit  can  be  had  where  the 
member  was  in  default  in  payment  of  his  endow- 
ment dnes,  and  the  benefit  certiScate  recited 
that  unless  he  was  in  good  standing,  and  all 
payments  and  assessments  had  been  made,  the 
beneficiary  should  not  be  entitled  to  the  benefit. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent^.  Dig.   H  1896,  1896,  1903;    Dec.  Di^.  i 

2.  Insdbanck  (J  697*)— Fbaternai.  Benefit 
Insurance— Waiver  of  Provisions. 

Under  Rev.  St.  1911,  art.  4847,  declaring 
that  a  local  branch  of  a  fraternal  association 
cannot  waive  any  provisions  of  the  laws  and 
constitution  of  the  association,  the  association 
cannot  be  estopped  by  the  conduct  of  a  local 
body. 

FEd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1838 ;   Dec.  Dig.  i  697.*] 

3.  Beneficial  Associations  (8  18*)— Insur- 
ance—Benefits. 

Where  the  member  of  a  fraternal  associa- 
tion had  paid  burial  taxes,  although  he  was  in 
arrears  to  the  local  society  for  two  months' 
dues,  and  also  in  arrears  to  the  general  society 
for  endowment  dues,  his  beneficiary  is  entitled 
to  the  funeral  benefit ;  the  member  not  having 
been  notified  of  his  lapse  and  being  in  good 
Btand^ig  with  the  local  lodge,  regardless  of  his 
standing  with  the  general  society. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  §§  41-50;   Dec.  Dig.  | 

Appeal  from  Bexar  County  Court  for  CMl 
Cases;    John  H.  Clark,  Judge. 

Action  by  L.  E.  Grayson  against  the  Grand 
Temple  and  Tabernacle  In  the  State  of  Texas 
of  the  Knights  and  Daughters  of  Tabor  of 
tte  International  Order  of  Twelve.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  rendered. 

T.  H.  Ridgeway,  of  San  Antonio,  for  appel- 
lant. Carlos  Bee  and  C.  C.  Todd,  both  of 
San  Antonio,  for  appellee. 

FLY,  a  J.  This  suit  was  instltated  by  ap- 
pellant for  $300,  Insurance  on  the  life  of 
lier  husband,  William  Grayson,  deceased,  and 
$75,  a  funeral  benefit  The  cause  was  sub- 
mitted to  a  Jury  on  special  issues,  and  upon 
their  answers  Judgment  was  rendered  for  ap- 
pellee 

[I]  Appellee  is  a  fraternal  benefit  society, 
and  William  Grayson  was  a  member  thereof 
when  be  was  killed  In  the  boiler  explosion  in 
tbe  roundhouse  of  tbe  Galveston,  Harrlsburg 
*  San  Antonio  Railway  Company  at  San 
Antonio  on  March  18,  1912.  He  had  a  life 
certificate  In  said  society  for  $300,  but,  by 


reason  of  a  failure  to  pay  certain  sums  re- 
quired by  tbe  constitution  and  by-laws,  he 
was  not  In  good  standing  or,  as  tbe  members 
put  the  matter,  he  was  "unflnanclal,"  and  his 
surviving  wife  was  not  entitled  to  receive 
the  $300  benefit.  Tbe  endowment  tax  had 
not  been  paid  by  Grayson  for  January,  Feb- 
ruary, and  March,  1912.  By  tbe  terms  of 
the  benefit  certificate,  the  beneficiary  was  not 
entitled  to  tbe  $300  at  his  death,  unless  be 
was  "in  good  standing  in  bis  *  •  •  tem- 
ple, •  •  •  as  provided  for  in  the  constitu- 
tion, with  the  monthly  dnes  and  assessments 
paid  in  at  tbe  time  of  his  •  •  *  death,  as 
the  record  of  tbe  Grand  Temple  and  Taber^ 
nacle  will  sustain  the  fact"  William  Gray- 
son had  not  paid  the  monthly  dues  and  as- 
sessments, but  died  leaving  them  unpaid,  as 
found  by  the  Jury.  Under  the  laws  of  the 
society,  "when  the  endowment  tax  of  a  Sir 
Knight  or  Daughter  of  Tabor  fails  to  reach 
the  Secretary  of  the  Endowment  Board  by 
the  twentieth  day  in  the  first  month  in  each 
qtiarter,  said  Knight  'or  Daughter  of  Tabor 
stands  unflnanclal  with  the  Endowment 
Board  of  Grand  Curators  until  the  same  is 
paid  and  reaches  the  Endowment  Secretary's 
office." 

It  did  not  require  tbe  report  of  the  secre- 
tary of  tbe  local  society  as  to  the  delinquen- 
cy of  Grayson,  but  the  mere  fact  that  the  en- 
dowment tax  did  not  reach  the  secretary  of 
the  endowment  board  was  sufficient  to  put 
him  on  the  delinquent  list  His  membership 
in  tbe  local  society  may  not  have  been  affect- 
ed by  his  delinquency,  but  his  interest  in  the 
endowment  fund  was  affected.  It  is  pro- 
vided by  law  that  every  certificate  Issued 
by  a  fraternal  benefit  association  "shall  con- 
stitute the  contract  between  the  association 
and  the  member."  Rev.  Stats,  art  4834. 
That  contract  not  only  provided  that  Gray- 
son must  be  in  good  standing,  but  the  month- 
ly dues  and  assessments  must  be  paid  in  at 
the  time  of  his  death. 

[2]  There  could  be  no  waiver  of  any  of  the 
provisions  of  the  laws  and  constitution  of 
the  association  by  tbe  local  body,  because  it 
ia  expressly  provided  in  the  statutes  that  no 
such  waiver  can  be  made.  Rev.  Stats,  art 
4847.  There  could  therefore  be  no  question 
of  estoppel,  even  if  it  bad  been  alleged  and 
proved,  which  it  was  not 

[3]  The  burial  tax  had  been  paid  by  Wil- 
liam Grayson  and,  if  be  was  in  arrears  for 
two  months'  dues,  he  bad  not  received  the 
30  days'  notice  required.  He  was  in  good 
standing,  as  far  as  the  local  society  was  con- 
cerned,' although  behind  on  the  endowment 
fund.  The  uncontroverted  testimony  showed 
that  Grayson  was  not  suspended  or  expelled, 
but  was  in  good  standing,  so  far  as  tbe  local 
society  was  concerned.  The  Jury  had  no  tes- 
timony upon  which  to  find  that  he  was  not  in 
good  standing,  if  such  was  their  intention. 
The  question  embodied  two  matters,  that  of 
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good  standing  and  that  of  payment  of  all 
dues  and  assessments,  and  tbe  answer  was 
In  tbe  negative  without  specifying  the  sub- 
ject as  to  which  the  answer  was  given.  He 
had  failed  to  pay  some  dues  and  one  endow- 
ment assessment,  but  had  not  been  suspend- 
ed, and  consequently  was  In  good  standing 
In  his  local  temple.  His  widow  is  entitled, 
under  tbe  laws  of  the  society  and  the  evi- 
dence, to  the  $75  burial  expenses. 

The  Judgment  will  be  reversed,  and  judg- 
ment here  rendered  that  appellant  recover  of 
api>ellee  the  sum  of  $75,  less  the  dues  to  the 
local  society  for  February  and  Match,  1912, 
and  all  costs  of  this  and  the  lower  court 


GRAND  TEMPLE  AND  TABERNACLE  IN 
THE  STATE  OF  TEXAS  OP  THE 
KNIGHTS  AND  DAUGHTERS  OP  TA- 
BOR OP  THE  INTERNATIONAL  OKDER 
OP  TWELVE  V.  JOHNSON.     (No.  5343.)t 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  18,  1914.    Rehearing 
Denied  Dec.  16,  1914.) 

BeNBFIOIAI.    ASBOOIATIONS    (f  14*)— TOBTB    OF 

Members— Liability. 

Tbe  officers  of  a  local  lodge  of  a  fraternal 
beneficial  insurance  association  are,  when  in 
the  discharge  of  their  duties  in  pursuance  of  the 
ritual,  constitution,  and  by-laws  of  the  order, 
agents  of  the  order,  and  where,  in  discharging 
the  duties  in  initiating  a  member  into  a  local 
lodge,  officers  negligently  injure  the  member 
while  using  an  appliance  required  by  tbe  ritual, 
tbe  order  is  liable, 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent.  Dig.  §§  27-31;  Dec.  Dig.  f 
14.*] 

Appeal  from  District  Court  Bexar  County; 
Hon.  R.  B.  Minor,  Judge. 

Action  by  Smith  Johnson  against  tbe 
Grand  Temple  and  Tabernacle  in  the  State  of 
Te-xas  of  the  Knights  and  Daughters  of  Ta- 
bor of  the  International  Order  of  Twelve. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   A&irmed. 

See,  also,  131  S.  W.  1195,  156  S.  W.  532. 

Carlos  Bee  and  C.  C.  Todd,  both  of  San  An- 
tonio, for  appellant  T.  H.  Rldgeway  and 
John  Sehom,  both  of  San  Antonio,  for  ap- 
pellee. 

CARL,  J.  Appellee  originally  sued  the  ap- 
pellant the  Graud  Temple  and  Tabernacle  In 
tbe  State  of  Texas  of  the  Knights  and  Daugh- 
ters of  Tabor,  and  the  International  Order  of 
Twelve  Knights  and  Daughters  of  Tabor, 
with  which  the  first  named  defendant  was 
alleged  to  be  affiliated.  In  the  fourth  amend- 
ed original  petition  tbe  International  Order 
of  Twelve,  etc,  was  dismissed  from  the  suit 
and  the  cause  proceeded  to  judgment  against 
the  Grand  Temple  in  Texas,  etc.,  in  tbe  sum 
of  $12,000  in  favor  of  Johnson,  the  appellee. 
Prom  that  judgment  this  appeal  is  prose- 
cuted. 


This  cause  has  been  before  this  court  twice 
before,  and  it  will  not  be  necessary  here  to 
do  more  than  refer  to  Grand  Temple,  etc.,  v. 
Smith  Johnson,  135  S.  W.  173,  for  a  full  and 
complete  statement  of  tbe  cas&  Anything 
which  may  not  be  covered  by  that  statement 
will  appear  in  the  course  of  this  opinion. 
The  various  assignments  of  error  briefed  by 
appellant  may  be  summarized  as  raising 
three  propositions,  vie.:  (a)  Was  tb^  guide 
or  guard  who  negligently  permitted  his  sword 
to  get  between  the  legs  of  appellee  and  trip 
him  tbe  agent  of  appellant?  And  (b)  was  the 
guide  or  guard  acting  within  the  scope  of  bis 
authority  and  in  tbe  furtherance  of  appel- 
lant's business  at  the  time  appellee  was  in- 
jured? (c)  Lastly,  is  the  Judgment  exces- 
sive? 

This  order  is  a  branch  of  the  "Internation- 
al Order  of  Twelve  Knights  and  Daughters 
of  Tabor,"  which  parent  order  is  chartered 
under  the  laws  of  Missouri.  It  was  shown  in 
evidence  tbat  this  parent  order  issues  and 
promulgates  what  is  known  as  "general  laws" 
and  the  rituaL  The  ritualistic  work  Is  uni- 
form in  all  branches  of  the  parent  order,  and 
it  prescribes  the  regalia  and  uniforms.  This 
parent  order  requires  the  Grand  Temples  of 
the  various  states  to  incorporate  under  the 
laws  of  the  state  where  located,  as  appel- 
lant did  in  this  case,  and  also  issues  tbe 
quarterly  pass.  Under  the  head  of  "Powers 
and  Authority,"  article  II,  sections  1,  2,  3, 
and  5,  page  01,  of  tbe  General  Laws  of  the 
parent  order,  which  controls  appellant,  tbe 
Grand  Temples  in  the  states  are  given  full 
power  and  authority  in  the  state  of  all  tem- 
ples, tabernacles,  palatiiuns,  and  tents.  The 
Grand  Temple  and  Tabernacle  in  the  state 
has  authority  to  enact  laws  and  rules  (not  tn 
conflict  with  the  parent  order),  and  to  grant 
charters  to  subordinate  lodges,  and  suspend 
the  same.  Generally,  the  Grand  Temple  Is 
supreme  in  the  state,  and  all  subordinate 
temples,  such  as  the  Lone  Star  Temple,  No. 
143,  at  San  Antonio,  where  appellee  was  in- 
jured, derive  their  rights,  powers,  and  priv- 
ileges from  the  state  Grand  Temple.  It 
grants  the  local  charters,  and  its  control  and 
supervision  are  retained  and  Jealously  guard- 
ed in  the  laws.  The  bead  officer  of  the  Graxtd 
Temple,  Chief  Grand  Mentor  (who  happened 
to  be  C.  E.  W.  Day  in  this  case),  has  power 
to  suspend  a  temple  whenever  he  may  think 
it  necessary.  He  can  suspend  a  Chief  Men- 
tor, such  as  Banks  was,  who  was  at  the  bead 
of  Lone  Star  Temple,  No.  143;  and  the  char- 
ter granted  appellant  by  the  state  of  Texas 
gives  the  Grand  Temple  authority  to  "organ- 
ize and  establish  subordinate  temples,  etc, 
in  the  state  of  Texaa."  Ite  constltDtlan  pro- 
vides that: 

"The  Grand  Temple  and  Tabernacle  of  Texas 
shall  have  jurisdiction  and  control  of  the  work 
and  business  in  accordance  with  the  Taborian 
laws  of  all  temples  of  tbe  Knights  of  Tabor 
•    •    •    within   tbe  boundaries   of  Texas,  ex- 
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cluaiTely,  subject  only  to  the  general  laws  of 
the  Taborian  order." 

It  Is  made  the  duty  of  the  Chief  Qrand 
Mentor  to  build  up  the  order,  and  for  that 
purpose  be  may  appoint  any  number  of  depu- 
ties. This  Chief  Mentor,  such  as  Banks  was, 
who  was  at  the  head  of  the  San  Antonio  (or 
Lone  Star)  Temple,  under  section  7,  page  52, 
of  the  constitution  and  laws,  is  made  respon- 
sible to  the  Grand  Temple  and  Tabernacle 
"for  the  manner  In  which  he  administers  the 
laws  of  the  temple.  •  *  *  Bis  decision 
shall  be  final,  until  rerorsed  by  the  Chief 
Grand  Mentor  <a  the  Grand  Temple  and  Tab- 
ernacle." It  Is  conclusively  shown  that  Lone 
Star  Temple,  No.  14S,  was  granted  a  charter 
by  the  Grand  Temple  and  Tabernacle  on 
August  10,  1908,  and  W.  G.  Banks  was  a  duly 
appointed  Deputy  Grand  Mentor  of  the  order. 
Day  appointed  blm.  The  names  of  the  char- 
ter members  were  written  on  the  charter 
when  it  was  granted,  and  appellee  was  in- 
jured while  being  initiated,  about  October 
13, 1908,  after  the  local  temple  was  organized 
In  August 

It  is  the  duty  of  the  Chief  Guards  or 
Guides  to  assist  the  Chief  Mentor  in  giving 
the  degrees  and  in  preserving  order,  etc., 
during  business  hours.  As  to  whose  du^  it  is 
to  bring  in  candidates  and  escort  them 
around,  the  Chief  Mentor  names  whomsoever 
he  chooses,  and  it  thereupon  becomes  the 
duty  of  such  favored  member  to  perform  that 
duty,  the  doing  of  which  is  regulated  by  the 
ritual.  Banks,  as  Chief  Mentor  of  Lone  Star 
Temple,  No.  143,  appointed  nine  guides  or 
guards  to  go  out  and  bring  in  the  candidates 
for  initiation.  The  candidates  were  blind- 
folded, and  were  in  that  condition  marched 
around  the  hall,  to  be  halted  on  mysterious 
squares,  called  "333,"  "444,"  "77T,"  etc. 
Johnson  had  made  application  for  member- 
ship, his  money  paid,  and  he  was  accepted 
for  membership.  He  was  being  initiated, 
when  one  of  the  guides,  a  part  of  whose  regu- 
latl<xi  regalia  was  a  sword,  negligently  per- 
mitted same  to  get  between  Johnson's  legs. 
He  was  thereby  tripped,  and  fell,  causing  bis 
Injuries. 

Tbs  court  submitted  a  fall  and  fair  charge 
to  the  Jury,  which  la  to  be  commended  for  Its 
clearness,  as  well  as  fairness,  and  in  that 
Charge  the  jury  was  told  that,  if  the  act 
which  caused  the  injury  was  not  done  while 
performing  a  duty  of  the  lodge,  but  was  done 
Intentionally  or  wantonly,  in  mischief,  for 
the  purpose  of  having  some  fan,  to  find  for 
the  defendant 

The  law  of  agency  in  this  case  Is  not  dif- 
ferent from  agency  in  any  other  business  or 
employment.  And  the  proposition  that,  when 
the  local  lodge  was  organized,  the  parent 
order  was  no  longer  liable,  because  It  had  no 
voice  In  the  selectiim  of  the  officers  or  agents, 
is  wholly  untenable.  The  officers  of  a  local 
lodge  of  a  fraternal  benefldary  insurance 
association,  when  in  the  discharge  of  theli- 


dutles,  in  pursuance  of  the  rituals,  constitu- 
tion, and  by-laws  of  the  order,  are  just  as 
much  the  agents  of  the  parent  organization 
as  is  a  conductor  of  a  railway  train  the  agent 
of  the  corporation  when  he  gives  orders  to 
start  or  stop  the  train  on  its  Journey.  Bank- 
ers' Union  of  the  World  v.  Nabors,  36  Tex. 
av.  App.  38, 81  S.  W.  91;  Biilghts  of  Pythias 
V.  Bridges,  16  Tex.  av.  App.  196,  39  S.  W. 
333;  Trotter  v.  Grand  Lodge,  132  Iowa,  513, 
109  N.  W.  1099,  7  L.  R.  A.  (N.  S.)  669,  11  Ann. 
Cas.  633,  and  notes;  Supreme  Lodge  v.  With- 
ers, 177  U.  S.  260,  20  Sup.  Ct  611,  44  L.  Ed. 
762;  Jones  v.  Supreme  Lodge,  236  111.  113, 
86  N.  B.  191, 127  Am.  St  Rep.  277 ;  MltcheU 
V.  Leech,  69  S.  O.  413,  48  S.  B.  290,  66  L.  R. 
A.  723,  104  Am.  St  Rep.  811;  Thompson  v. 
Supreme  Tent,  189  N.  X.  294,  82  N.  B.  141, 
13  L.  R.  A.  (N.  S.)  814,  121  Am.  St  Rep.  874, 
12  Ann.  Cas.  552.  Agency  does  not  depend 
upon  a  name;  it  is  measured  by  the  relations 
of  the  parties  and  their  relative  duties  one  to 
the  other.  It  Is  a  matter  of  substance;  not 
a  form.  Call  it  by  whatever  name  you  will, 
but  if  the  facts  show  that  the  relation  of 
master  and  servant  exists,  if  the  one  com- 
mands and  gives  authority,  and  the  other 
acts  upon  and  obeys  that  authority,  then  the 
relation  of  principal  and  agent  exists. 

The  Grand  Temple  and  Tabernacle  of  the 
State  of  Texas  could  only  carry  out  the  pur- 
poses of  Its  charter  by  the  establishment  of 
local  lodges,  wherein  it  Is  provided  that  cer- 
tain officers  should  govern.  The  parent  or- 
ganization in  the  state  is  fed  from  these  local 
branches,  and  it  can  only  draw  this  support 
and  assistance  by  means  of  its  local  agents. 
This  matter  has  been  so  well  settled  that  we 
deem  a  farther  discussion  useless.  This 
same  principle  of  law  was  weU  stated  by 
Justice  Fly  when  this  same  case  was  before 
this  court  on  another  occasion,  135  S.  W.  175. 
He  says: 

"The  law  of  agency  in  this  case  is  the  same 
as  the  law  of  agency  in  other  cases,  which  is 
that  the  principal  is  liable  for  the  tortiona  acts 
of  his  agent,  done  in  the  prosecution  or  fur- 
therance of  the  business  of  the  principal.  _  It 
will  not  admit  of  discussion  that  the  principal 
is  liable  for  all  acts  of  the  agent  expressly  au- 
thorized, or  which  are  the  result  of  acts  which 
he  has  expressly  authorized  or  directed,  as  well 
as  for  tortious  acts  knowingly  ratified  by  the 
principal.  Where  a  tort  is  committed  by  the 
agent  in  the  coarse  of  his  employment  for  the 
principal's  benefit,  he  will  be  liable,  although 
he  has  not  authorized  or  ratified  such  act,  or 
even  though  he  had  forbidden  it,  *  *  *  and 
the  agent  bad  disobeyed  his  orders  or  instme- 
tions. 

It  is  only  when  the  agent  is  doing  some 
act  not  in  the  discharge  of  his  duty  that  the 
principal  is  not  liable.  For  instance,  in  Rail- 
way Co.  v.  Currie,  100  Tex.  136,  96  8.  W. 
1073,  10  L.  R.  A.  (N.  S.)  367,  the  agent,  Nlch- 
olls,  was  not  performing  a  duty  required  of 
him  when  he  turned  the  compressed  air  upon 
Currie  and  injured  him  in  such  a  way  that 
he  died.  He  was  intending  to  have  some  fun 
at  Currie's  expense,  and  that  was  no  part  of 
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his  duty  to  the  master.  No  matter  how  short 
a  time  he  may  so  turn  aside  from  his  duties, 
that  which  he  does  whiie  so  turning  aside 
from  his  duties  is  not  an  act  for  wliich  the 
master  is  responsible. 

But  in  this  case  there  was  no  turning  aside 
from  the  duty  to  be  t>erformed  by  the  guides. 
In  discharging  those  duties,  while  initiating 
Johnson,  the  negligent  use  of  the  sword,  with 
which  the  rituals  authorized  the  guide  to  be 
provided  as  a  part  of  his  regalia  and  equip- 
ment, caused  the  injury,  and  such  act  Is  at- 
tributable to  the  master.  No  Insurance  could 
have  been  obtained  unless  the  candidate  had 
been  initiated,  after  the  lodge  had  been  or- 
ganised as  it  was,  and  in  performing  the 
ceremony  of  Initiation  the  officers  of  Lone 
Star  Temple,  No.  143,  were  acting  in  the  fur- 
therance and  propagation  of  the  Grand  Tem- 
ple and  Tabernacle's  Insurance  business  In 
Texas. 

This  court  Is  not  willing  to  subscribe  to 
the  doctrine  that  a  secret  order  may  provide 
forms  and  ceremonies  that  are,  or  may  by  the 
manner  of  executing  the  same  become,  dan- 
gerous, and  then  escape  liability  when  injury 
'  results  from  the  negligence  of  its  agents  in 
carrying  out  those  ceremonies.  Neither  do 
we  concede  that  a  candidate  loses  his  right 
of  action  by  reason  of  the  fact  that  in  his  ap- 
plication and  obligation  he  may  agree  to  be 
bound  by  the  constitution  and  laws  of  the 
order  and  to  conform  to  the  forms  and  cere- 
monies of  initiation;  for  in  the  very  nature 
of  things  be  cannot  know  what  those  things 
are  until  they  are  made  known  to  him  during 
his  initiation  and  afterwards.  There  was 
ample  testimony  in  this  case  to  warrant  the 
jury  in  finding,  as  it  did,  that  the  sabers  were 
a  part  of  the  Initiation  regalia  of  the  lodge, 
and  that  the  Injuries  of  Johnson  were  caused, 
not  by  some  one  desiring  to  have  fun  and  in 
a  mischievous  spirit,  but  by  the  negligent 
handling  of  the  swords  by  the  guides  In  the 
performance  of  a  duty  to  the  master. 

The  evidence  of  the  injury  is  sufficient  to 
sustain  the  amount  of  the  verdict  found  by 
the  jury,  and,  in  the  light  of  the  testimony 
as  to  the  condition  appellee  is  now  in,  we  do 
not  feel  like  disturbing  the  judgment. 

The  assignments,  without  naming  them  se- 
riatim, are  overruled,  and  the  judgment  is  in 
all  things  affirmed. 


BAECU8  T.  O'BRIEN  et  al.     (No.  711.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Nov.  14,  1014.     Rehearing  Denied 

Dec.  6.  1914.) 

1.  Garnishment  (S  133*)— Claims  by  Tbibd 
Persons — Intekpleadeb. 

A  garnishee,  in  order  to  protect  himself 
from  having  to  pay  the  debt  twice,  may  inter- 
plead all  claimants  of  the  fund  in  his  hands. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  262 ;    Dec.  Dig.  {  133.*] 


2.  Execution  (§  171*)— Equitable  Relief— 
Injunction  —  Gabnishkeni  in  Another 
Court. 

Where  a  debtor  against  whom  final  judg- 
ment had  been  rendered  in  the  district  court 
was  garnished  in  an  action  in  the  county  court 
against  his  judgment  creditor  and  filed  his  an- 
swer in  the  county  court  setting  up  the  fact 
that  another  was  claiming  an  interest  in  the  dis- 
trict court  judgment  as  assignee,  he  might  have 
the  collection  of  the  judgment  by  the  assignee 
enjoined  by  the  district  court  until  the  right 
to  the  fund  had  been  settled  in  the  county  court, 
under  Vernon's  Hayles'  Ann.  Civ.  St.  1914,  art 
4643,  authorizing  injunctions  in  cases  where 
the  applicant  shows  himself  entitled  to  such  re- 
lief under  the  general  principles  oC  equity. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  {{  407-618;   Dec.  Dig.  i  171.*] 

3.  Gaknishmbnt  (I  44*)— Pebsons  Subject- 
Judgment  Debtors. 

A  defendant  against  whom  a  judsmcnt 
which  is  final  has  been  rendered  is  subject  to 
garnishment 

[Ed.  Note.— For  other  cases,  see  Garnldunent, 
Cent  Dig.  S  80;    Dec.  Dig.  i  44.*] 

4.  Judgment  (|  449*)— .equitable  RELxsr- 
Garnishmeht  in  Another  Coubt— Tender. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  l'J14, 
art.  4047,  providing  that  no  injunction  shall  bo 
granted  to  stay  a  judgment  except  so  much  there- 
of as  the  complninnnt  shall  show  himself  e^iui- 
tably  entitled  to  be  relieved  against,  a  judgment 
debtor  who  had  been  garnished  in  an  action 
against  his  creditor  could  not  ask  to  have  the 
enforcement  of  the  judgment  against  him  by  an 
assignee  restrained  pending  the  outcome  of  tbe 
other  action,  unless  he  tendered  into  court  the 
difference  between  the  amount  of  the  judinnent 
and  the  amount  of  the  claim  in  the  garnishment 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  852,  853,  871;   Dec  Dig.  S  449.*J 

5.  Gabnish^nt  (i  44*)— Equitable  Belief- 
Final  Judgment. 

Where  a  judgment  debtor  gave  notice  of  ap- 
peal, but  did  not  file  an  appeal  bond,  and 
thereafter  abandoned  the  appeal,  and  the  cred- 
itor had  secured  the  issuance  of  an  execution 
thereon,  the  judgment  was  final  so  as  to  author- 
ize garnishment  against  defendant  therein. 

[Ed.  Note. — F'or  other  cases,  see  Garnishment, 
Cent  Dig.  i  90;   Dec  Dig.  §  44.*] 

Appeal  from  District  Court,  Deaf  Smith 
County;   D.  B.  Hill,  Judge. 

Suit  for  Injunction  by  W.  O.  O'Brlai 
against  G.  W.  Barcus  and  others.  Judgment 
for  plaintifr,  and  defendant  Barcus  appeals. 
Reversed  and  remanded. 

O.  W.  BarcuB,  of  Waco,  and  Knight  &  Sla- 
ton,  of  Hereford,  for  at^tellant  W.  H.  Rus- 
sell, of  Hereford,  for  appellee. 


HALL,  J.  This  Is  an  injunction  proceed- 
ing by  appellee  O'Brien  against  appellant, 
Henry  Hicks,  and  the  sheriff  of  Deaf  Smith 
county,  to  restrain  the  collection  of  a  Judg- 
ment obtained  by  Hicks  against  O'Brien,  In 
tbe  sum  of  $362.22,  in  the  district  court  of 
Deaf  Smith  county,  November  10,  1913.  Aft- 
er answer  filed  by  Barcus,  alleging  that  he 
was  the  owner  of  the  judgment,  the  injunc- 
tion was  granted.     Tbe  application  for  in- 


•For  other  cases  see  same  topic  uid  section  NUUBER  In  Dso.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezw 


Digitized  by  CjOOQ  IC 


Tex.) 


BAROUS  V.  O'BRIEIT 


493 


Junction  states,  In  sabetance,  that  the  judg- 
ment had  been  transferred  to  appellant  Bar- 
cas;  that  Barcus  and  Hicks  had  obtained 
an  execution  and  were  threatening  to  levy 
upon  the  property  of  O'Brien;  that  O'Brien 
had  l>een  garnished  by  the  First  National 
Banii  of  Hereford,  said  garnishment  based 
upon  a  judgment  obtained  by  said  bank  in 
the  county  court  of  Deaf  Smith  county 
against  Henry  Hicks;  and  that  a  balance 
remained  unpaid  thereon  of  $129.90,  with 
costs  and  interest.  The  prayer  was  for  an 
injunction  preventing  the  collection  of  said 
Judgment  until  it  conld  be  ascertained  In  the 
county  court  of  Deaf  Smith  county  to  whom 
said  judgment  belonged. 

II]  The  holding  in  Dobbin  ▼.  Wybrants, 
3  Tex.  457,  Is  to  the  effect  that  the  plaintiffs 
in  a  garnishment  proceeding,  who  had  recov- 
ered a  judgment  against  defendant,  should 
have  been  made  pai'ties  to  the  suit  upon  the 
note  and  the  judgment  in  garnishment  en- 
joined until  it  is  ascertained  to  whom  the 
debt  is  due.  We  find  the  same  holding  in 
Iglehart  v.  Moore,  21  Tex.  501,  and  Iglehart 
V.  Mills,  21  Tex.  545.  The  doctrine  is  too 
well  established  in  this  state  to  require  fur- 
ther citation  of  authorities  that  a  garnishee, 
in  order  to  protect  himself  from  having  to 
pay  the  debt  twice,  is  entitled  to  interplead 
all  claimants  of  the  funds  in  his  hands. 

[2]  The  first  proposition  submitted  by  ap- 
pellant is  that  the  district  court  has  no  right 
or  authority  to  enjoin  the  collection  of  a 
Judgment  in  the  district  court  pending  a  set- 
tlement of  an  entirely  different  suit  in  the 
county  court,  and  we  are  cited  to  the  case 
of  Foy  V.  Bast  Dallas  Bank  et  al.,  28  S.  W. 
137,  to  sustain  the  proposition.  In  that  case 
Lightfoot,  Chief  Justice,  said: 

"The  sixth  assignment  complains  thnt  the 
court  considercci  the  proceedings  in  the  case  of 
E.  A.  Allen  &  Bro.  against  M.  A.  and  R.  F.  Arch- 
ibald and  J.  E.  Lett,  eamisbee,  pendhiK  in  the 
county  court,  and  suspended  the  judgmeDt  ob- 
tained by  appellant  until  said  cause  was  finally 
determined.  It  was  shown  that  said  E.  A.  Allen 
&  Bro.  had  bronght  suit  in  the  county  court 
against  the  Dallas  Grocery  Company  and  had 
garnished  the  appellee  bank,  and  that  it  had 
filed  an  answer  in  said  cause.  The  bank  could 
have  interpleaded  E.  A.  Allen  &  Bro.  as  it  did 
the  other  litigants,  and  required  them  to  come  in 
and  settle  the  question  of  their  rights,  but  did 
not  do  so,  and  they  are  in  no  sense  parties  to 
this  s\iit.  The  court  erred  in  suspending  the 
judgment  obtained  by  appellant  until  the  county 
court  case  could  be  disposed  of,  and  in  this  re- 
spect the  judgment  below  should  be  reformed. 
The  remedy  of  the  bank  for  Its  protection  is 
dearly  pointed  out  in  the  authorities  cited  un- 
der the  first  assignment  above." 

f3]  The  authoriUes  cited  under  the  first 
assignment  and  referred  to  by  Judge  Light- 
foot  bold  that  a  stockholder  may  require 
claimants  to  the  fund  to  interplead.  As  we 
construe  it,  the  holding  of  Judge  Ughtfoot 
Is  ttiat,  if  the  bank  had  interpleaded  Allen  & 
Bro.  in  the  county  court  suit,  it  would  have 
been  entitled  to  the  reUef  asked..  In  the 
Instant  case  O'Brien  has  answered  In  the  gar- 


nishment proceedings  In  the  county  court 
setting  up  the  fact  that  appellant  Barcus  is 
claiming  some  sort  of  an  interest  in  the  judg- 
ment by  reason  of  a  transfer  from  Hicks  and 
praying  that  Barcus  be  required  to  interplead. 
It  is  settled  law  in  this  state  that  a  defend- 
ant in  a  judgment  which  is  in  every  sense 
final  is  subject  to  garnishment.  Burke  v. 
Hance,  76  Tex.  76,  13  S.  W.  163,  18  Am.  St. 
Rep.  28 ;  Kreisle  v.  Campbell,  89  Tex.  104,  33 
S.  W.  852;  Waples  Platter  Orocer  Co.  v. 
Railway  Ca,  95  Tex.  486,  68  S.  W.  265,  59  L. 
R.  A.  353. 

We  agree  with  appellant  that  the  county 
court  could  not  have  enjoined  the  issuance 
and  levy  of  the  execution  based  upon  the  dis- 
trict court  judgment;  but  we  think  the  gar- 
nishee, in  order  to  save  himself  from  a  double 
Judgment,  had  the  right  to  ask  the  district 
court  to  stay  tha  collection  of  its  judgment 
until  the  question  of  the  right  to  the  fund 
had  been  settled  in  the  county  court  Hen- 
derson T.  Garrett,  36  Miss.  554;  Preston  v. 
Harris,  24  Miss.  (2  Cush.)  247;  Morgan  v. 
Peet,  8  Mart  (N.  S.  La.)  396;  Weems  v.  Jen- 
nings, 2  Brev.  (S.  0.)  92 ;  Paxson  v.  Sander- 
son, 8  Leg.  Int  (Pa.)  64;  Skipper  v.  Foster, 
29  Ala.  330,  65  Am.  Dea  405;  Montgomery 
Gaslight  Co.  V.  Merrick  &  Sons,  61  Ala.  537 ; 
Rleden  v.  Eothman  (Civ.  App.)  73  S.  W.  425. 

We  think  under  the  liberal  provisions  of 
article  4643,  Vernon's  Sayles'  ClvU  Statutes, 
the  case  generally  as  presented  is  one  en- 
titling the  applicant  to  equitable  relief ;  but 
we  agree  with  appellant  that  the  application 
Is  in  some  respects  deficient 

[4]  Article  4647  provides  that  no  Injunc- 
tion shall  t>e  granted  to  stay  any  judgment 
or  proceedings  at  law  except  so  much  of  the 
recovery  or  cause  of  action  as  the  complain- 
ant shall  in  his  petition  show  himself  equi- 
tably entitled  to  be  relieved  against  and  so 
much  as  will  cover  the  costs.  We  think  this 
article  applicable  to  this  case.  The  applica- 
tion for  injunction  shows  that  the  district 
court  Judgment  sought  to  be  enjoined  is  in 
the  sum  of  $362.22,  and  that  the  balance  of 
the  judgment  In  the  county  court  against 
Hicks  is  only  $129.90,  with  10  per  cent  in- 
terest from  June  12,  1912,  and  costs  in  the 
sum  of  $27.40.  There  is  no  tender  of  the 
amount  over  and  above  the  total  sum  due  as 
principal,  interest,  and  costs  of  the  county 
court  This  should  be  done.  Smith  v.  Smith, 
75  Tex.  410,  12  S.  W.  678;  Twichell  v.  As- 
kew, 141  S.  W.  1072;  Shannon  r.  Hay,  153 
S.  W.  360. 

[6]  Appellant  contoids  that,  because  12 
months  has  not  expired  since  the  date  of  the 
district  court  judgment  against  O'Brien,  It  is 
not  such  a  final,  judgment  as  will  permit  a 
garnishment  against  the  defendant  therein. 
The  application  shows  that,  although  notice 
of  appeal  was  given,  no  appeal  bond  was 
ever  filed,  and  It  is  alleged  that  the  applicant, 
O'Brien,  had  no  intention  of  prosecuting  this 
appeal,  but  bad  abandoned  it.    Appellant  has 
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himself  furnlsbed  us  tbe  best  evidence  of 
Its  flnaiity  by  tbe  issuance  of  an  execution 
thereon.  The  other  propositions  presented 
are  overruled. 

Because  of  the  Insufficiency  of  the  petition, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  Judge  of 
the  district  court  of  Deaf  Smith  county  to 
dissolve  tbe  injunction  an^  make  such  orders 
as  the  nature  of  tlie  case  and  the  rights  of 
the  parties  demand. 

Reversed  and  remanded. 


W.  A.  L.EYHB  PIANO  CO.  v.  AMERICAN 

MULTIGRAPH  SALES  CO.    (No.  7229.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dea 

6,  1914.) 

1.  Appeal  and  Ebrob  (f  770*)— Quxbtions 
Pbesented— Sdqokstion  or  Dblat. 

Even  though  tbe  appellant  files  no  brief, 
a  suggestion  by  tbe  appellee  that  tbe  appeal  was 
talcen  for  delay  only  opens  tbe  entire  record, 
and  requires  the  court  to  reverse  tbe  judgment 
for  any  material  error  there  may  be  therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3104.  3106.  3107;  Dec 
Dig.  <  770.»} 

2.  Appeal  ahd  Ebbob  (|  1001*)— Revibw— 
Verdict. 

Where  there  was  evidence  to  support  the 
findings  of  tbe  jury  on  the  controlling  issues 
in  the  case,  the  verdict  cannot  be  disturbed,  al- 
tboii?b  the  evidence  was  not  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

3.  Costs  (S  260*)— Pbivolous  Appeait-Dah- 

AGEB. 

Damages  for  the  taking  of  an  appeal  for 
purposes  of  delay  will  not  be  awarded,  unless 
It  appears  from  the  record  that  there  was  ab- 
solutely no  just  cause  for  tbe  appeal,  and  that 
it  was  taken  for  delay  only. 

[Ed.  Note.— For  other  cases,  see  Costs,  (3ent. 
Dig.  H  983-996,  1002,  1003;   Dec.  Dig.  S  260.»] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitehurst,  Judge. 

Action  by  the  American  Multigraph  Sales 
Company  against  the  W.  A.  Leyhe  Piano 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Afllrmed. 

Thomas,  Milam  &  Touchstone,  of  Dallas, 
for  appellee. 

TALBOT,  J.  This  case  has  not  been  brief- 
ed by  appellant,  and  was  submitted  on  the 
brief  of  appellee,  suggesting  that  the  appeal 
was  taken  for  delay  and  asking  10  per  cent 
damages.  From  appellee's  brief  we  take  the 
following  statement  of  tbe  nature  and  result 
of  the  suit: 

"On  April  10,  1913,  the  American  Multigraph 
Sales  Company,  an  Ohio  corpomtion,  with  a 
lawful  permit  to  do  business  in  Texas,  brought 
this  suit  in  the  county  court  of  Dallas  county 
at  law  aminst  tbe  W.  A.  Leyhe  Piano  Com- 
pany, a  Texas  corporation,  upon  a  signed  or- 
der for  various  items,  including  one  multigraph 
machine  and  attachments,  in  the  aggregate  sum 
of  $366;  the  same  being  signed  'Leyhe  Piano 
Company,  by  Sidney  F.  M.  Carrogher,'  and  ap- 
proved  by   F.   C.    Hill,   division   sales   manager 


of  the  American  Multigraph  Sale*  Company. 
The  defendant's  first  amended  original  answer 
was  filed  on  February  4,  1914,  claiming,  among 
other  things,  that  the  multigraph  machine  and 
the  attachments  were  not  bought  by  the  de- 
fendant, but  were  placed  at  its  place  of  busi- 
ness on  trial,  and  claiming,  also,  that  Sidney 
F.  M.  Carrogher,  the  party  who  signed  the 
Leyhe  Piano  Company's  name  to  the  order,  was 
not  authorized  to  do  so.  The  case  was  tried 
in  the  county  court  at  law,  February  4,  1914. 
before  the  court  and  a  jury,  and  verdict  and 
judgment  rendered  in  favor  of  the  appellee  for 
the  sum  of  $365,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  January  1, 
1913,  and  foreclosure  of  mortgage  lien." 

[1]  Notwithstanding  appellant's  failure  to 
brief  the  case  and  assign  error,  the  sugges- 
tion of  delay  by  appellee  opens  up  tbe  entire 
record,  and  requires  this  court  to  reverse  for 
material  error,  if  such  l>e  found. 

[2]  An  examination  of  the  record  discloses 
that  there  were  In  the  court  below,  and  are 
in  this  court,  as  contended  by  appellee,  but 
two  questions  in  the  case.  First,  was  there 
a  purchase  of  the  nnchine  in  question  by 
the  appellant  from  appellee?  and,  second, 
did  the  advertising  manager  of  appellant 
have  authority  to  purchase  said  machine 
frOTD  appellee  for  appellant?  These  were 
issues  of  fact  for  the  determination  of  tbe  ju- 
ry. The  evidence  offered  in  support  of  them 
was  not  conclusive,  but  It  is  sufficient  to  sup- 
port the  findings  of  the  Jury,  and  they  should 
not  be  disturbed.  It  certainly  cannot  be  said 
as  a  matter  of  law,  arising  upon  the  evidence, 
that  the  controlling  Issues  in  the  case,  and  to 
which  we  have  referred,  were  not  established. 
This  being  true,  the  verdict  and  Judgment 
must  be  allowed  to  stand. 

[3]  The  prayer  for  10  per  cent  damages, 
however,  will  be  denied.  We  are  not  prepar- 
ed to  say,  upon  consideration  of  the  entire 
record  and  the  character  of  the  evidence  In- 
troduced to  sustain  appellee's  case,  that  there 
was  absolutely  no  just  cause  for  this  appeal, 
and  that  it  was  taken  for  delay  only.  The 
Judgment  of  tbe  court  below  will  therefore 
be  affirmed,  without  damages. 

Affirmed. 


ZACHRX  &  GEARHART  v.  PETERSON  ft 

AVANT.     (No.  5355.) 

(Court  of  Civil  Appeals  of  Tezaa.    San  Antonio. 

Nov.  25,  1914. 

L  Pkincipai,  and  Surety  (§  200*)— Rioht  of 

Action  Between  Subeties. 

One  of  two  sureties  for  a  debt,  having  a 
cause  of  action  against  tbe  other  only  when 
be  has  been  compelled  to  pay  more  than  bis 
share  of  it  and  then  only  for  contribution,  can- 
not, when  nothing  has  been  done  as  to  payment, 
maintain  an  action  against  the  other  to  compel 
payment  of  tiis  share  to  the  principal  debtor, 
for  payment  to  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |{  &ll-«50;  Dec.  Dig. 
f  200.*] 

2.  CoBFOBATiONS  (f  218*)  —  Stockholdebs' 
LiABiLiTT— Relation  of  SuBETVSHrp. 

For  improvement  of  the  property  of  a  cor- 
poration, though  made  by   one  under  contract 


•For  otlier  canes  see  sam*  topic  and  McUoa  NUMBER  tn  Dec.  Dig.  ft  Am.  Dls.  Ke7-No.  Seriaa  ft  Eap'r  Indaxea 
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with  one  of  the  two  stoekbolden,  anttaorized  to 
do  so  b;  the  other,  who  bad  agreed  to  pay  his 
part  of  the  expeases,  the  corporation  is'  pri- 
marily liable,  and  the  two  stockholders  are  sure- 
ties as  to  each  other,  as  regards  right  of  action 
b^  one  against  the  other  to  compel  payment  of 
bis  share  of  the  debt,  though  they  be  principals 
as  to  the  holder  of  the  debt. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  IMg.  i  218.*] 

Appeal  from  District  Ckrart,  Uvalde  Coun- 
ty;   R.  H.  Bumey,  Judge. 

Action  by  Zacbry  &  Gearbart  against  Pe- 
terson &  Arant.  Judgment  for  defendants, 
and  plaintUte  appeaL    AfBimed. 

W.  D.  Lore,  of  Uvalde,  for  appellants.  G. 
B.  Fenley  and  I.  H.  Bumey,  both  of  Uvalde, 
for  appellees. 

CARL,  J.  Appellants,  Zachry  &  Gearbart, 
a  firm  composed  of  J.  H.  Zachry  and  J.  H. 
Gearhart,  sued  Peterson  &  Avant,  appellees, 
another  firm  composed  of  Charles  Peterson 
and  A  M.  Avant,  and  alleged,  substantially: 
That  about  January  7,  1912,  Peterson  & 
Avant,  being  the  owners  of  most  of  the  capi- 
tal stock  of  the  Uvalde  8e  Leona  Valley  In- 
terurban  Company,  agreed  with  appellants 
that  they  should  have  250  shares  of  the  capi- 
tal stock  of  said  Intenirban  Company,  and 
api>ellees  were  to  have  all  of  the  remaining 
stock,  except  about  6  shares,  that  were  held 
by  outside  parties.  The  capital  stock  was 
$50,000,  divided  Into  SOO  shares.  Appellants 
agreed  to  assume  one-half  of  a  $21,000  debt 
against  the  Intenirban  Company,  held  by 
one  Joe  C.  Kerby,  secured  by  mortgage  on 
the  property,  and  all  parties  were  to  sign 
new  notes,  with  the  Interurban  Company  as 
principal  and  the  parties  signing  individual- 
ly as  sureties,  and  were  to  give  a  lien  on  the 
property  to  secure  said  new  notes.  (There 
are  other  features  of  this  contract  which  it 
l3  not  necessary  here  to  state.)  That  appel- 
lants received  their  250  shares  of  stock,  and 
also  assumed  their  one-half  of  the  $21,000  in 
debts,  and  joined  appellees  in  executing  new 
notes  and  security  therefor,  as  provided  In 
the  contract,  both  appellants  and  appellees 
signing  individually  as  sureties ;  but  that  by 
the  terms  of  said  contract  appellants  were 
only  to  assume  one-half  of  the  debt  against 
the  property,  appellees  having  obligated  them- 
selves to  pay  the  other  one-half.  That  at 
the  time  of  making  said  contract  it  was  in 
contemplation  of  all  the  parties  that  certain 
improvements  were  to  be  made  on  the  Inter- 
urban property,  such  as  a  freight  track,  down 
one  street  in  Uvalde,  etc.,  which  would  entail 
an  outlay  of  something  like  $10,000,  which 
expense  was  to  be  borne  equally  by  the  par- 
ties. That,  pursuant  to  said  agreement,  ap- 
pellants made  a  contract  for  and  did  con- 
struct said  Improvements,  and  tbat  the  con- 
struction of  the  same,  Including  depot,  eta, 
cost  $20,122.41.  That  Kerby's  debt  was  rep- 
resented by  10  notes,  each  for  $2,100,  payable 


January  1,  1913,  and  each  succeeding  year 
thereafter,  with  7  per  cent  Interest  on  the 
whole  series,  payable  annually  as  it  accrues ; 
end  that  on  January  1,  1913,  the  parties  all 
paid  th^r  parts  of  the  flrsb  note  and  the 
annual  interest,  and  costs  Incurred  In  build- 
ing said  track,  depot,  etc.,  that  accrued  first, 
amounting  to  $13,991.32,  which  amount  includ- 
ed $3,600  received  as  bonuses  and  $2,391.32 
earnings,  which  left  the  sum  of  $4,000  paid  on 
said  cost  of  construction  by  the  respective 
parties  to  this  suit.  That  when  the  $2,100 
note  held  by  Kerby  matured  January  1,  1014, 
and  the  interest  on  the  whole  series,  appellees 
failed  and  refused  to  pay  their  one-half;  but 
appellants  procured  and  had  ready  their  part 
of  the  note  and  interest,  end  requested  the 
appellees  to  pay  their  share,  which  they  re- 
fused to  do.  That  by  reason  of  appellees' 
failure  to  pay  their  part,  said  note  and 
interest  have  matured,  and  by  the  terms  of 
said  notes  all  are  Subject  to  be  matured,  and 
suit  is  liable  to  be  brought  on  the  whole 
series.  Appellants  are  anxious  to  meet  and 
pay  off  their  share.  That  of  the  cost  of  con- 
struction of  the  improvements  there  remains 
unpaid  $6,131.09,  of  which  each  side  owes 
$3,065.55,  and  appellants  alleged  they  were 
ready  to  pay  their  part,  but  appellees  would 
not  do  so,  although  liable  therefor  under  the 
above-mentioned  contract  That  by  reason 
of  the  fact  that  appellants  own  one-half  of 
the  capital  stock  of  the  Interurban  Company, 
and  are  personally  liable  on  the  notes — 
"and  by  reason  of  the  fact  that  the  properties 
and  credits  of  the  Uvalde  &  Leona  Valley  Inter- 
urban corporation  are  being  impaired  and  dam- 
aged by  reason  of  defendants'  failure  and  re- 
fusal to  comply  with  the  terms  and  conditions 
of  the  contract  herein  described  and  copied, 
plaintiffs  are  personally  and  pecnliarly  interest- 
ed in  defendants  paying  their  said  obligations, 
and  pray  judgment  against  them  tbat  they  be 
required  to  pay  same  according  to  the  terms  of 
said  contract.  Wherefore  plaintiffs  pray,  as 
they  have  heretofore  grayed,  tbat  on  final  hear- 
ing hereof  that  plaintiffs  have  judgment  against 
said  defendants,  as  a  partnership  and  individ- 
ually, jointly  and  severally,  for  toe  sum  of  $1,- 
617  to  be  paid  into  the  treasury  of  the  Uvalde 
&  Leona  Valley  Interurban  Company,  and  ap- 
plied in  payment  of  the  above-described  claim 
of  Joe  C.  Kerby,  and  $3,065.55  to  be  applied  in 
payment  of  balance  due  on  said  construction 
work;  also  for  damages,  personally  to  these 
plaintiffs,  in  the  sum  of  $10,000,  for  costs  ex- 
pended in  this  behalf,  for  execution,  and  for 
such  other  and  farther  relief  as  in  law  or  in 
equity  they  may  show  themselves  entitled  to 
receive." 

The  court  sustained  the  general  demurrer 
of  appellees  to  the  petition  and  the  following 
special  exceptions: 

"(1)  The  defendants  specially  except  to  all 
that  portion  of  plaintiffs'  first  amended  original 
petition,  wherein  they  seek  to  recover  of  de- 
fendants the  sum  of  $1,617,  alleged  in  said  peti- 
tion to  be  one-half  of  one  certain  note  in  the 
principal  sum  of  $2,100,  plus  one-half  the  in- 
terest accrued  upon  the  whole  series  of  notes 
signed  by  them,  and  held  by  Joe  C.  Kerby,  and 
say  that  the  plaintifis  cannot  recover  of  tbem 
for  tiie  said  amount  for  the  following  reasons : 
(a)  It  is  not  shown  that  the  plaintiffs  have  in 
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any  way  paid  or  satisfied  the  said  indebtedness 
dae  the  said  Joe  C.  Kerby.  (b)  It  is  not  shown 
by  the  said  petition  that  the  plaintiffs  have  any 
right  or  anthority  to  sue  for  the  said  amonnt 
in  behalf  of,  or  for  the  benefit  of,  the  said  Joe 
C.  Kerby,  the  alleged  owner  of  the  said  notes. 
«    •    • 

"(3)  The  defendants  except  to  all  those  allega- 
tions in  plaintiffs'  petition,  wherein  they  seek 
to  recover  of  defendants  $3,065.55,  claimed  as 
balance  due  on  construction  work  and  improve- 
ments made  for  the  Uvalde  &  Leona  Valley  In- 
terurban  Railway  Company,  because :  (a)  It  is 
not  shown  to  whom  said  amount  of  indebtedness 
is  due,  or  to  whon;  it  is  to  be  paid,  (b)  It  is  not 
shown  that  plaintiffs  have  in  any  manner  paid 
or  satisfied  said  indebtedness,  and  that  the  same 
is  now  due  them  by  the  defendants,  (c)  It  is 
not  shown  that  the  plaintiffs  have  any  right 
or  authority  to  sue  for  the  benefit  of  the  un- 
known creditor. 

"(4)  These  defendants  except  to  all  that  por- 
tion of  the  plaintiffs'  prayer  for  relief  wherein 
they  pray  for  judgment  against  the  defendants 
for  the  sum  of  $1,617  to  be  paid  into  the  treas- 
ury of  the  Uvalde  &  Leona  Valley  Interurban 
Company  and  applied  in  payment  of  the  claim 
of  Joe  C.  Kerby,  and  $3,065.55  to  be  applied  in 
payment  of  balance  due  on  construction  work 
alleged  in  said  petition,  because:  (a)  The  said 
Uvalde  &  Leona  Valley  Interurban  Company 
is  not  a  party  to  this  suit  and  could  not  be  con- 
trolled in  any  manner  by  a  judgment  of  tliis 
court,  (b)  It  is  nowhere  shown  that  the  said 
Uvalde  &  Leona  Valley  Interurban  Company 
is  solvent,  or  would  be  responsible  for  the  said 
amounts,  if  the  same  should  be  collected  from 
these  defendants  and  turned  over  to  them,  (c) 
The  said  Joe  C.  Kerby  and  the  creditors  for  the 
said  $3,065.55  are  not  parties  to  this  suit  and 
it  is  not  shown  that  the  said  Uvalde  &  Leona 
Valley  Interurban  Company  is  authorised  in 
any  manner  to  receive  their  moneys;  therefore 
this  court  would  have  no  jurisdiction  or  author- 
ity in  law  to  adjudge  that  the  said  moneys 
should  be  turned  over  to  the  said  Uvalde  &  Leo- 
na Valley  Interurban  Company  for  any  purpose 
in  this  suit  under  the  allegations  in  plaintiffs' 
petition,  (d)  It  is  not  shown  by  the  allegations 
in  said  petition  that  the  said  Uvalde  &  Leona 
Valley  Interurban  Company  is  in  any  way  in- 
debted to  the  said  creditors  for  the  sums  of 
money  prayed  for  in  the  plaintiffs'  petition,  or 
that  It  IS  liable  for  the  payment  thereof." 

Appellants  declined  to  amend,  and  the 
court  thereupon  dismissed  their  suit,  and 
from  that  order  this  appeal  is  taken. 

[1]  It  will  be  noted  that  appellants  have 
not  paid  any  part  of  appellees'  debt;  but, 
on  the  contrary,  the  petition  shows  that  of 
the  payments  made,  so  far,  appellees  have 
paid  their  part  The  debt  for  which  recovery 
Is  sought  Is  primarily  the  obligation  of  the 
Uvalde  &  Leona  Valley  Interurban  Company, 
and  the  parties  to  this  suit,  plaintiffs  and  de- 
fendants, are  sureties  of  and.  Individually 
and  as  firms,  liable  for  that  debt  The  re- 
covery is  sought  for  a  debt  appellants  have 
not  themselves  paid,  and  for  which  appellees 
could  only  become  liable  to  them  for  con- 
tribution in  case  they  should  be  compelled 
to  pay  more  of  said  debt  than  appellees 
might  pay.  The  Interurban  Company  might 
pay  its  obligation,  and  in  that  event  neither 
set  of  sureties  would  have  anything  to  pay, 
and,  of  course,  there  would  be  no  cause  for 
contribution.    Stranger  still,  however,  is  the 


contention  and  prayer  that  appellees  be  re- 
quired to  pay  their  share  of  the  debts  to  the 
Uvalde  &  Leona  Valley  Interurban  Company. 

[2]  For  the  improvements  on  the  Inter- 
urban Company  the  corporation  is  primarily 
liable,  and  the  parties  to  this  suit  are  co- 
obligors  or  sureties  as  to  each  other,  while 
principals  as  to  the  holders  of  the  debts. 
It  is  not  alleged  that  plaintiffs  have  paid 
one  dollar  for  which  they  are  entitled  to 
contribution  from  defendants  below.  The 
first  assignment  is  overruled.  Twlchell  v. 
Askew,  141  S.  W.  1072;  Wilks  et  aL  v. 
Vaughan  et  al.,  73  Ark.  174,  83  S.  W.  913; 
Tore  et  al.  v.  Yore,  240  Mo,  461,  144  S.  W. 
847 ;  Hall  v.  Hall,  34  Ind.  814,  43  L.  B.  A. 
162  (see  note  on  this  page) ;   9  Cyc  708. 

The  petition  presents  the  strange  anomaly 
of  asking  that  appellees  be  required  to  pay 
over  to  the  principal  in  the  obligation  their 
share,  while  plaintiffs  below  would  be  left 
to  pay  their  pro  rata  at  pleasure  It  was 
certainly  no  more  the  duty  of  appellees  to 
pay  their  part  to  the  Interurban  Company 
than  it  was  the  duty  of  appellants  to  do  the 
same.  And  stranger  still  is  the  proposition 
of  law  that  sureties  can  be  required  to  pay 
their  pro  rata  of  an  obligation  to  an  insolvent 
principal,  to  apply  to  a  debt  for  them  on 
which  they  are  not  primarily  liable  as  among 
themselves.  We  say  Insolvent  principal,  be- 
cause, if  not  unable  to  pay  its  debts,  there 
would  be  no  occasion  for  the  sureties  to  pay 
anything  at  all.  But  none  of  the  parties 
have  paid  any  part  of  the  debt  for  improve- 
ments, nor  of  the  remaining  Kerby  notes, 
for  which  contribution  is  here  sought  As 
between  sureties  there  is  no  doubt  that  one 
paying  more  of  the  obligation  of  the  princi- 
pal than  his  Just  proportion  can  have  con- 
tribution from  the  other  sureties.  But  that 
is  not  the  case  presented  to  us,  because  it 
is  not  contended  that  appellants  have  paid 
any  more  than  have  appellees.  A  citizen 
has  the  right  to  handle  and  dispose  of  his 
own  funds,  and,  if  be  owes  a  debt,  the  law 
provides  a  remedy  for  requiring  him  to  meet 
it  That  remedy,  however,  does  not  deny 
him  the  right  to  pay  bis  money  to  the  one 
legally  entitled  to  receive  it  instead  of  the 
party  whose  default  placed  upon  him  the 
duty  of  paying  the  debt  The  Interurban 
Company  was  not  a  party  to  the  suit 

The  trial  court  did  not  err  in  sustaining 
either  the  general  demurrer  or  the  special 
exceptions.  Mateer  v.  CockrUl,  18  Tex.  Civ. 
App.  391,  45  S.  W.  751;  Twlchell  v.  Askew, 
141  S.  W.  1072 ;  Jackson  v.  Murray.  77  Tex. 
646,  14  S.  W.  235;  Tarlton  v.  Orr,  40  Tex. 
Civ.  App.  410,  90  S.  W.  534;  Glasscock  v. 
Hamilton,  62  Tex.  169;  Hamilton  v.  Glass- 
cock et  al.  (Sup.)  9  S.  W.  207 ;  National  Bank 
V,  McAnulty,  89  Tex.  124,  33  &  W.  963,  32 
S.  W.  376;  Tore  et  aL  v.  Tore,  240  Mo.  451, 
144  S.  W.  847 ;  9  Cyc,  798,  801. 

The  Judgment  Is  In  all  things  affirmed. 
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WOOD  T.  TEXAS  ICE  &  COLD  STORAGE 

CO.    (No.  7218.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  28,  1914.) 

1.  Monopolies  (g  17*)— "CoNSPiaACr  in  Rb- 

8TRAINT  OF  TRADE"— SALE  OF  GOODS. 

A  contract  whereby  a  retail  ice  dealer 
agreed  to  purchase  all  of  his  ice  from  a  certain 
manufacturer  and  wholesaler  so  long  as  the  lat- 
ter could  supply  his  demands,  and  the  whole- 
Baler  agreed  to  sell  a  certain  quantity  and  as 
much  more  as  possible  to  the  retailer  at  a  fixed 
price,  unless  the  market  price  should  go  below 
that,  when  the  market  price  should  prevail,  Is 
contrary  to  Rev.  St.  1911,  art.  7798.  subd.  1, 
which  declares  that  it  shall  constitute  a  con- 
spiracy in  restraint  of  trade  when  any  persons 
engaged  in  buying  or  selling  any  commodity 
agree  to  refuse  to  buy  such  commodity  from,  or 
sell  it  to,  any  other  person ;  it  not  being  neces- 
sary that  the  agreement  be  to  refuse  both  to 
buy  and  sell. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  §  13 ;  Dec.  Dig.  i  i7.« 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conspiracy.] 

2.  MONOPOLIKS    (§    17*)  —  CONTBACTB    IN    RE- 

BTTRAiNT  OP  Trade— Pxibpose. 

The  fact  that  the  retailer  was  to  receive 
the  benefit  of  the  market  price,  whatever  it 
mi"ht  H<>.  does  not  render  the  contract  lawful. 
since  the  Intent  of  the  parties  and  the  actual  ef- 
fect of  the  contract  cannot  save  it  if  it  is  il- 
legal under  the  terms  of  the  act. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  13 ;  Dec.  Dig.  1 17.*] 

3.  Monopolies  (S  17*)  —  Contkactb  in  Re- 
straint OF  Trade— Sale  of  Goods— Pab- 
TiEa  TO  Contract. 

'Xhe  fact  that  one  of  the  parties  was  a 
wholesaler  and  the  other  a  retailer  takes  the 
contract  out  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  13;  Dea  Dig.  §  17.*] 

Appeal  from  District  Court,  Dallas  County ; 
Kenneth  Foree,  Judge. 

Actioa  by  H.  C.  Wood  against  the  Texas 
Ice  &  Cold  Storage  Company.  Judgment  for 
defendant,  and  plaintUf  appeals.     Affirmed. 

George  Sergeant  and  Callaway  &  Mathis, 
all  of  Dallas,  for  appellant  Etberidge,  Mc- 
Cormick  &  Bromberg,  of  Dallas,  for  appellee. 

RASBURY,  J.  Counsel's  statement  of  the 
nature  and  result  of  the  suit  contained  In 
appellant's  brief  Is  not  only  clear  and  con- 
cise, but  Is  accepted  by  counsel  for  appellee 
Bs  correct,  and  we  accordingly  adopt  same. 
It  follows: 

"Appellant,  a  retail  dealer  in  Ice  in  the  city 
of  Dallas,  sued  appellee,  a  raannfactnrer  of  and 
wholesale  dealer  in  said  commodity,  on  a 
•  *  ♦  contract  entered  into  by  the  parties, 
whereby  appellee  agreed  to  sell  appellant,  at 
$3  per  ton,  'as  much  as  six  tons,  or  what  his 
trade  may  demand,  of  ice  per  day,'  and  as  much 
more  as  appellee  might  be  able  to  supply  without 
conflicting  with  other  arrangements ;  and  appel- 
lant agreed  'to  make  all  his  purchases  from  ap- 
pellee' during  the  term  of  the  contract,  provided 
appellee  should  be  able  to  furnish  the  quantity 
of  ice  needed.  The  contract  also  contains  a 
provision  that  appellee  shall  meet  the  market 
price  in  case  same  should  fall  below  $3  per  ton. 
The  petition  charges  a  Dreach  of  the  contract 


upon  the  part  of  appellee,  in  that  it  refused  to 
sell  appellant  any  more  ice  at  the  contract 
price,  and  that  appellant  was  consequently  com- 
pelled to  go  elsewhere  in  the  market  and  inir- 
chase  ice  for  his  trade  at  an  increased  price. 
He  prays  damages  in  a  sum  equal  to  the  dif- 
ference between  the  contract  price  and  the  price 
actually  paid  by  him  for  ice,  laying  the  amount 
of  damages  at  $1,163.25.  A  copy  of  the  contract 
sued  on  was  attached  to  and  made  a  part  of  the 
petition,  which,  omitting  unimportant  and  for- 
mal portions,  is  as  follows: 

"  'Dallas,  Texas,  Oct  30,  1912. 
"  This  contract  and  agreement,  this  day  enter- 
ed into  bv  D.  M.  Jones,  acting  for  the  Texas 
Ice  &  Cold  Storage  Co.,  hereinafter  called  first 
party,  and  H.  C.  Wood,  hereinafter  called  sec- 
ond party,  all  of  Dallas,  Texas,  witnesseth: 
That  the  first  party  agrees  to  sell  the  second 
party  as  much  as  six  tons,  or  what  his  trade 
may  demand,  of  ice  per  day,  and  as  much  more 
as  the  first  party  is  able  to  supply,  without  con- 
flicting with  other  arrangements,  and  the  sec- 
ond party  agrees  to  make  all  his  purchases  from 
the  first  party  during  the  term  of  this  contract, 
provided  the  first  party  is  able  to  furnish  same 
as  above  indicated.  The  price  to  be  paid  for  all 
purchases  during  the  term  of  this  contract, 
which  is  one  year  beginning  October  30,  1912, 
is  three  dollars  ($3.00)  per  ton  on  platform,  lo- 
cated at  2225  Ce<lar  Springs  St.,  of  first  party, 
unless  the  general  market  price  of  ice  in  the  city 
of  Dallas  goes  below  said  price,  then  in  that 
event  during  such  time,  the  first  party  agrees 
to  meet  such  price  so  long  as  first  party  operates 
their. plant  [Here  follow  numerous  provisions 
relating  to  what  shall  be  done  in  case  of,  closing 
appellee's  factory,  the  quality  of  ice  to  'be  fur- 
nished by  appellee,  and  certain  other  mutual  and 
reciprocal  duties  of  both  parties  unnecessary  to 
detail.]    Witness  our  hands  in  duplicate. 

•'  'H.  C.  Woods, 

"  Texas  Ice  &  Cold  Storage  Co.' " 

[1]  The  only  question  involved  In  the  ap- 
peal is  whether  the  contract  quoted  consti- 
tutes a  conspiracy  in  restraint  of  trade  under 
subdivision  1  of  article  7798,  H,  S.  1911. 
Stripped  of  verbiage  as  applied  to  the  instant 
case,  said  subdivision  1  of  said  article,  in 
substance,  declares  that  it  shall  constitnte 
a  conspiracy  in  restraint  of  trade  when  two 
persons  (Arms,  corporations,  or  associations) 
engaged  In  buying  or  selling  any  commodity 
agree  to  refuse  to  buy  such  commodity  from 
or  sell  it  to  any  other  person,  firm,  etc.  Such 
being  the  literal  language  of  the  statute,  the 
contract  In  question,  in  our  opinion,  comes 
precisely  within  the  statutory  definition  of 
the  acts  denounced  thereby,  since  the  declar- 
ed purpose  of  the  contract  is  to  prevent  ap- 
pellant from  buying  Ice  from  any  other  per- 
son, firm,  corporation,  or  assoclatloiL  By 
the  statute  it  is  unlawful  for  two  persons  to 
agree  that  one  of  them  will  buy  from  the 
other  exclusively  of  a  given  commodity  as  It 
is  In  like  manner  unlawful  for  one  of  them 
to  agree  to  sell  exclusively  to  the  other  a 
given  commodity.  It  is  unlawful  to  do  either 
or  both,  and  it  Is  not  necessary  to  do  both 
In  order  to  constitute  the  offense,  and  the 
reason  therefor  is  the  statute  Itself.  A  re- 
cent case  Identical  in  principle  and  quite 
similar  In  fact  is  Star  Mill  &  Elevator  O. 
V.  Ft  Worth  Grain  &  Elevator  Co..  146  S. 


•For  other  cases  see  same  topic  and  aacUon  NUMBBK  la  Deo.  Die.  ft  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexes 
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W.  604.  •  Tliere  appellant  undertook  to  supply 
appellee  a  stipulated  number  of  busbels  of 
grain  on  condition  that  appellee  bought  ex- 
clnslTely  of  "legitimate  dealers,"  sncb  as 
appellant,  and  not  from  fanners,  brokers,  or 
grain  elevators.  Hie  difference  in  the  facts 
of  the  two  cases  is  that  by  the  contract  in 
the  case  dted  the  appellee  could  buy  from 
dealers  of  like  nature  with  appellant,  but  not 
from  others,  while  by  the  contract  in  the 
Instant  case,  appellant  agreed  to  buy  wholely 
from  appellee. 

[2]  But  it  Is  argued  by  counsel  In  the  in- 
stant case  that  the  statute  does  not  apply 
because  such  contract  has  no  tendency  to 
destroy  competition  between  the  parties.  In 
short,  that  it  permits  appellant  to  buy  ice 
at  all  times  at  the  prevailing  market  price. 
Such  might  be  literally  true  and  yet  the  pre- 
vailing market  price  under  such  agreement, 
if  general,  might  create,  or  tend  to  create, 
restrictions  In  trade  or  commerce,  or  destroy 
competition,  which  is  the  declared  purpose 
of  other  portions  of  the  act  to  prevent  Ar- 
ticle 7796,  R.  S.  1911. 

The  letter  of  the  act,  as  we  have  said, 
being  so  plain  and  the  dlfBculty  of  determin- 
ing Just  how  such  agreements  may  affect 
trade  or  commerce  being  so  manifest,  &  fair 
rule  Of  interpretation  is  that  announced  in 
Star  Mill  &  Elevator  Co.  v.  Ft.  Worth  Grain 
&  Elevator  Co.,  supra,  where  It  la  said: 

"The  purpose,  we  think,  as  indicated  by  the 
scope  of  the  statute  and  the  language  used  was 
to  denounce  as  illegal,  without  reference  to  the 
intent  of  the  parties  and  without  reference  to 
its  actual  effect,  every  agreement  or  understand- 
ing between  parties  engaged  in  buying  any  com- 
modity, whereby  they,  or  either  of  them,  was  to 
refrain  from  buying  such  commodity  from  any 
one  having  same  for  sale." 

[3]  Counsel  for  appellant,  however,  further 
argues  that  subdivision  1,  under  which  this 
proceeding  was  defended,  is  limited  to  those 
persons,  Arms,  etc.,  who  are  engaged  in  the 
same  character  of  business.  In  short,  that 
before  the  statutory  rule  may  be  applied  to 
the  case  at  bar,  it  would  have  to  be  alleged 
and  shown  that  appellant  and  appellee  were 
both  In  the  wholesale  ice  business,  or  the 
retail  ice  business.  We  believe  the  language 
of  the  subdivision  is  susceptible  of  no  such 
narrow  and  restricted  construction,  and  we 
have  been  unable  to  find  any  reported  case 
that  goes  to  that  extent,  though  counsel  for 
appellee  cites  Nickels  v.  Prewitt  Auto  Co., 
149  S.  W.  1094,  in  support  of  the  construction 
sought  to  be  placed  upon  the  statute.  We 
conclude,  however,  there  is  nothing  in  the 
opinion  to  warrant  that  deduction.  After 
reciting  the  fact  that  the  case  made  out  in 
the  court  below  failed  to  show  a  monopoly, 
which  was  the  defense  urged,  as  defined  by 
other  provisions  of  the  "anti-trust  act,"  and 
after  reciting  that  the  pleadings  and  the  evi- 
dence were  insufficient  to  show  a  conspiracy 
In  restraint  of  trade  as  defined  by  subdivision 
1  under  discussion,  the  opinion  states  that: 


"If  It  had  been  alleged  and  proved  that  the 
Prewitt  Auto  Company  and  appellant  Nickels 
were  each  and  both  engaged  in  the  business  of 
baying  and  selling  automobiles,  a  different  ques- 
tion would  be  presented,  and  we  might  bold  that 
the  contract  was  in  violation  of  uie  first  sub- 
division of  article  7798;  bat  no  such  allega- 
tion or  proof  was  made." 

The  opinion,  at  another  place,  also  holds 
that  the  pleading  and  proof  were  Insuthclent, 
"because  it  was  not  alleged  or  proved  that 
both  or  either  of  the  parties  to  the  contract 
were  engaged  in  buying  or  selling  automo- 
biles." The  questions  above,  and  relied  upon 
by  appellant,  in  our  opinion  sustain  and  sup- 
port the  conclusions  reached  by  us  In  the 
Instant  case,  and  that  they  form  no  substan- 
tial basis  for  the  claim  that  that  court  intend- 
ed to  hold  that  both  Nickels  and  Prewitt  Auto 
Company  should  be  oigaged  exclusively  in 
either  Oxe  wholesale  business  or  the  retail 
automobile  business,  In  order  to  come  within 
the  provision  of  said  subdivision  1.  Accord- 
ing to  such  construction,  wholesalers  would 
be  permitted  at  will  to  contract  with  retailers 
against  the  use  of  any  commodity  other  than 
that  of  the  particular  wholesaler,  and  by 
which  the  very  thing  the  act  sought  to  pre- 
vent would  be  rendered  Judicially  easy  of 
accomplishment,  notwithstanding  the  plain 
and  unambiguous  language  of  the  act. 

Much  could  be  said  concerning  the  reason 
for  and  the  policy  of  the  law,  as  disclosed 
by  repeated  and  able  constructions  thereof, 
but  to  do  so  would  be  profitless,  and  for  that 
reas(m  we  content  ourselves  with  directing 
attention  to  Mansur  v.  Price,  22  Tex.  Civ. 
App.  616,  55  S.  W.  764,  a  case  similar  in 
many  respects  to  the  case  at  bar. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 


BARTHOLOMEW  et  aL  ▼.  CUIiVER. 

(No.  863.) 

(Court  of  Civil  Appeals  of  Texas.     El    Paso. 

Nov.  25,  1914.) 

Appeal  anh  Brbob  (8  773*)— Review— Ques- 
tions Prksented— Briefs. 

Where   the   judgment   disposed   of   all   the 

parties  and  was  in  conformity  with  the  issues 

made  by  the  pleadings,  it  will  be  affirmed,  in 

the  absence  of  briefs. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ||  3104,  3108-3110;  Dec.  Dig. 

I  773.»] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Wm.  Masterson,  Judge. 

Action  between  Ed.  Bartholomew  and  oth- 
ers and  Claud  Culver.  From  a  Judgment  for 
the  latter,  the  former  appeal.    Affirmed. 

Sam,  Bradley  &  Vogle,  of  Houston,  for 
appellanta  Barkley  k  Green,  of  Houston,  for 
appellee. 

WALTHALL,  J.  In  fhla  case  no  briefs 
for  appellants  or  appellee  have  reached  this 
court     The  Judgment  rendered  by  the  trial 
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court  disposes  of  all  the  parties,  and  other- 
wise conforms  to  the  Issues  made  by  the 
pleadings,  and  Is  affirmed. 
Judgment  affirmed. 


BISHOP  T.  JAPHBT.      (No.  846.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pasa 

Oct  16,   1914.     On   Behearing. 

Dec.  17,  1914.) 

1.  CoNTBAcTs  a  139*)  —  luaoAi-iTr  —  B)l»- 
FOBCEifBirr. 

Plaintiff,  desiring  to  eliminate  H.  from  a 
retail  liquor  business  they  owned  together,  pro- 
cured defendant  to  ostensibly  purchase  the  en- 
tire business  from  ,H.,  defendant  agreeing  to 
hold  the  same  in  trust  as  plaintiff's  agent,  and 
employe,  and  to  conduct  the  business  for  plain- 
tiff's use  and  benefit  Plaintiff  furnished  the 
funds,  agreeing  to  pay  defendant  a  salary  of 
$150  a  month  as  manager.  Title  was  taken  in 
defendant's  name,  and  he  was  the  ostensible 
owner  of  the  business  and  the  license,  but,  hav- 
ing repudiated  the  contract  and  claimed  the 
business  as  his  own,  and  that  the  advancement 
made  to  purchase  the  same  was  a  loan,  plaintiff 
sued  to  recover  title,  and  sued  out  a  writ  of 
sequestration  which  was  levied  on  the  property, 
after  which  it  was  replevied  by  defendant,  who 
filed  a  cross-action,  claiming  title.  Held,  that 
the  contract  alleged  by  plaintiff  constituted  an 
illegal  attempt  on  his  part  to  engage  in  the  re- 
tail liquor  business  in  the  name  of  another,  and 
since  he  could  not  recover  without  relying  on 
the  illegal  transaction,  the  court  properly  re- 
fused to  render  judgment  for  him,  but  erred 
in  failing  to  sustain  defendant's  title,  which 
could  be  done  without  reference  to  the  illegal 
contract,  and  also  in  failing  to  render  judg- 
ment in  defendant's  favor  against  plaintiff  and 
the  sureties  on  the  sequestration  bond,  since 
to  deny  sncb  relief  would  permit  plaintiff  to  use 
an  extraordinary  remedy  to  indirectly  enforce 
bis  illegal  contract. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  Sf  684-700;  Dec.  Dig.  1 1S9.»} 

2.  COWTBACTS    (I    138*)— ILLIGAL    CONTRACT— 

Enfobceuent— Pleadino. 

The  court  will  not  enforce  an  illegal  con- 
tract where  the  illegality  appears  in  the  proof, 
though  not  pleaded. 

[Ed.   Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  ${  681-700;   Dec.  Dig.  f  188.*] 

3.  Contracts  (|  138*)— Ilmoal  Contbact— 
MALtnc  IN  Sb— Malum  PBOHinrrtiM. 

The  court  will  not  enforce  an  illegal  con- 
tract, whether  the  illPKality  is  malum  in  se  or 
merely  malum  prohibitum. 

[BM.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  i§  681-700;   Dec.  Dig.  |  1S8.*J 

On  Rehearing. 

4.  Seqtjkstbation  (I  20*)— Action  on  Bond 
— Vbbdict— Vai.uk  of  Pbopkbty. 

A  verdict  and  judgment  against  persons 
'«rho  have  replevied  sequestered  property  must 
find  the  value  of  the  several  items  of  property 
replevied  as  of  the  date  of  the  trial,  unce  the 
obligors  on  the  sequestration  bond  are  author- 
ised by  Iter.  St.  1911,  art  7107,  to  return  the 
entire  property,  or  any  portion  thereof,  in  sat- 
isfaction of  the  judgment  in  whole  or  In  part 
[Ed.  Note. — For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  i  24;  Dee.  Dig.  |  20.*] 

Appeal  from  District  Court,  Harris  (boun- 
ty; Norman  G.  Klttrell,  Judge. 

Suit  by  Dan  A.  Japhet  against  Fred  M. 


Bishop.  From  a  Judgment  dismissing  both 
plaintiff's  original  suit  and  defendant's  cross- 
action,  plaintiff  appeals.  Affirmed  in  part 
and  reversed  in  part 

J.  V.  Meek  and  Jas.  Slyfleld,  both  of  Hous- 
ton, for  appellant.  Baker,  Botts,  Parker  ft 
Garwood,  of  Houston,  for  appellee. 

HIGGINS,  J.  Japhet  filed  suit  against 
Bishop,  alleging  that  on  September  20,  1011, 
he  purchased  and  became  the  owner  of  a 
retail  liquor  business  In  the  city  of  Houston 
known  as  the  Houston  Liquor  Company,  and 
became  the  owner  of  a  lease  upon  the  build- 
ing in  which  the  business  was  located,  and 
Bishop  was  to  manage  and  control  the  busi- 
ness at  a  monthly  salary  of  $150;  that  on 
April  15,  1912,  Bishop  repudiated  his  con- 
tract ef  employment  and  appropriated  to 
his  own  use  and  benefit  the  stock  of  goods 
and  fixtures.  Judgment  was  prayed  for  the 
title  and  possession  of  the  property  and 
premises.  A  writ  of  sequestration  was  Is- 
sued at  plaintiffs  instance  and  levied  upon 
the  property  in  controversy,  and  the  same 
was  thereafter  replevied  by  Japhet  By 
amended  petition,  upon  which  the  cause  was 
tried,  it  was  alleged  that  on  September  20, 
1911,  Japhet  became  the  owner  of  a  retail 
liquor  business  In  city  of  Houston,  known 
as  the  Houston  Liquor  Company,  and  em- 
ployed Bishop  to  manage  and  control  the 
same;  that  on  April  1,  1912,  Bishop  unlaw- 
fully took  possession  thereof  and  converted 
the  same  to  his  own  use  and  benefit;  that 
same  was  of  the  value  of  $5,921.76.  Judg- 
ment was  prayed  for  the  title  and  possession 
to  said  property  and  for  damages  in  the  sum 
of  $5,000. 

There  is  no  substantial  difference  between 
the  original  and  trial  petition,  except  the  lat- 
ter omits  the  allegations  with  reference  to 
the  employment  of  Bishop  by  plaintiff  to 
manage  and  control  the  business;  the  lat- 
ter being  in  the  ordinary  form  of  an  action 
to  recover  the  title  and  possession  of  chattels 
wrongfully  withheld  from  the  rightful  own- 
er, and  for  damages.  Bishop  answered  by 
general  denial  and  cross-action,  alleging  that 
he  was  the  owner  of  said  business  and  stock 
of  goods,  having  bought  the  same  vrith  funds 
loaned  him  for  that  purpose  by  Japhet; 
that  the  property  had  been  seized  under 
writ  of  sequestration,  the  Issuance  of  which 
had  been  unlawfully  and  maliciously  procur- 
ed by  Japhet,  and  he  prayed  judgment  over 
against  Japhet  for  his  damages,  actual  and 
exemplary,  occasioned  thereby. 

The  testimony  of  Japhet  dtecloses  that  on 
September  20,  1911,  he  and  J.  N.  Hirsch  own- 
ed a  retail  liquor  business  known  as  the 
Houston  liquor  Company,  title  thereto  be- 
ing in  the  name  of  Hirsch,  but  Japhet  own- 
ing a  half  interest  therein.  Hirsch  was 
manager  of  the  business,  and  Japhet  was  a 
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secret  partner.  Being  desirous  of  eliminat- 
ing Ilirsch  and  acquiring  his  half  interest, 
Japhet  had  Bishop  to  ostensibly  purchase 
the  entire  business,  Blrsch  selling  and  con- 
veying same  to  Bishop,  who  was  to  hold 
same  in  trust  as  agent  and  employ^  of  Japhet 
and  to  conduct  the  business  for  his  use  and 
benefit.  Japhet  furnished  the  funds  and 
was  to  pay  Bishop  a  salary  of  $150  per 
month  as  manager.  Title  to  the  business  and 
the  stock  and  fixtures  was  talcen  and  stood 
In  Bishop's  name,  and  he  was  the  ostensible 
owner  of  the  business ;  the  liquor  dealer's 
license,  bond,  etc.,  all  being  in  Bishop's  name. 
Upon  the  whole,  it  Is  an  admitted  fact  from 
Japhet's  standpoint  that  the  whole  trans- 
action was  colorable,  and  designed  to  en- 
able him  to  engage  In  the  retail  liquor  busi- 
ness in  the  name  of  another,  in  violation  of 
law. 

The  testimony  of  Bishop  was  to  the  effect 
that  the  funds  furnished  by  Japhet  were 
loaned  him  to  enable  him  to  buy  the  busi- 
ness, and  that  he  was  the  bona  fide  owner 
of  the  business  and  stock  of  goods.  The  case 
was  submitted  to  a  Jury  upon  special  is- 
sues, the  first  being: 

"Were  the  goods  bought  for  the  benefit  of 
Japhet  and  were  the  same  to  be  hla  property,  or 
did  be  loan  the  money  to  BUhop  with  the  under- 
standing that  the  goods  were  to  be  the  property 
of  Bishop,  and  the  business  was  to  be  owned  by 
Bishop  r 

— to  wUcb  the  jury  answered: 

"We,  the  jury,  find  the  goods  were  bought 
with  the  understanding  that  they  would  l>e 
Japbet'i  property." 

The  jury  further  found  that: 

"When  Japhet  gave  Bishop  the  money  to  buy 
the  business  and  goods  of  the  Houston  Liquor 
Company,  the  agreement  contract  between  Japh- 
et and  Bishop  was  that  Bislkop  should  take 
charge  of  the  business  and  take  out  the  license 
in  his  own  name  and  rnn  the  business,  and  buy 
and  sell  liquors  in  his  own  name  for  the  use  and 
benefit  of  Dan  A.  Japhet." 

The  judgment  of  the  trial  court  recites 
that  the  jury's  findings  establish  an  illegal 
contract  and  agreement  between  the  parties, 
and  that  the  court  would  grant  uo  affirma- 
tive relief  to  either.  It  was  therefore  de- 
creed that  Japhet  take  nothing  by  bis  suit 
against  Bishop,  and  that  Bishop  take  noth- 
ing by  his  cross-action,  and  the  sequestration 
bond  be  canceled  and  held  for  naught 

[1]  The  legal  principles  governing  a  prop- 
er disposition  of  this  case  are  stated  in 
Beers  v.  Landman,  88  Tex.  450,  31  S.  W.  805. 
Landman  gave  Beers  a  promissory  note  in 
settlement  of  a  balance  due  upon  a  gambling 
transaction  arising  out  of  speculation  In  cot- 
ton futures  and  as  collateral  security  also 
indorsed  and  delivered  certain  negotiable 
DOtes.  In  a  suit  to  enjoin  Beers  from  col- 
lectlng  the  principal  or  collateral  notes  and 
for  decree  canceling  the  principal  note  and 
ordering  surrender  <rf  the  collateral  notes, 
tt  was  said  by  Judge  Denman: 

"In  order  to  properly  understand  the  point 
to  be  determined,  it  will  be  well  to  state  (kat 


it  does  not  involve  the  question  as  to  whettier, 
or  under  what  circumstances,  equity  will  lend 
its  aid  to_  cancel  an  executory  contract  founded 
upon  an  illegal  consideration,  as  in  case  of  the 
principal  note  above  referred  to ;  but  it  involves 
the  sole  question  as  to  whether  equity  will  inter- 
fere or  lend  its  aid  to  cancel  an  executed  con- 
tract, on  the  ground  that  the  consideration  there- 
of was  illegal.  For  there  can  be  no  doubt  that  the 
indorsement  and  delivery  of  the  negotiable  notes 
to  appellants,  as  security,  vested  in  them  tiie 
legal  title  thereto,  and  a  qualified  interest  there- 
in. Thus  Landman,  a  party  to  the  unlawful 
transaction,  equally  guilty  with  H.  and  B.  Beers, 
having  vested  in  the  latter  the  legal  title  and 
qualified  interest  in  said  collateral  notes,  seeks 
to  have  the  court  of  equity  divest  such  title  and 
interest  out  of  the  latter  and  reinvest  him 
therewith,  on  the  ground  of  the  unlawfulness 
of  the  transaction.  He  does  not  seek  the  aid  of 
a  court  of  equity  in  making  a  defense  to  an 
executory  contract,  but  seeks  its  aid  in  attempt- 
ing to  disturb  propertyriphts  conferred  by  him 
upon  his  accomplice.  Where  two  persons  guilty 
of  participation  in  an  unlawful  transaction  are 
in  pari  delicto,  as  in  this  case,  neither  a  court 
of  law  nor  a  court  of  equity  will  aid  either  to 
recover    or    reinvest    himself    with    any    title 

*  *  *  vested  in  the  other,  but  will  leave  them 
in  the  same  condition  as  to  vested  interests  as 

they,  by  their  own  acts,  have  placed  themselves. 

•  •    • 

"In  Frost  v.  Plumb  (1873)  40  C!onn.  112  [1« 
Am.  Rep.  18]  discussing  the  principle  under 
consideration,  and  following  in  the  line  of  the 
English  and  Massachusetts  cases  above  cited, 
the  court  say :  'We  understand  the  rule  to  be 
this:  The  plaintiff  cannot  recover  when  it  is 
necessary  for  him  to  prove,  as  a  part  of  his 
cause  of  action,  his  own  illegal  contract,  or 
other  illegal  transaction;  but  if  he  can  show  a 
complete  cause  of  action  without  being  obliged 
to  prove  his  own  illegal  act,  although  such  ille- 
gal act  may  incidentally  appear,  and  may  be 
important  even  as  explanatory  of  other  facts 
in  the  case,  he  may  recover.  It  is  sufBcient  if 
his  cause  of  action  is  not  essentially  founded 
upon  something  which  is  iliegaL  If  it  is,  what- 
ever may  be  the  form  of  the  action,  he  cannot 
recover.' 

"If  appellee  were  to  sue  in  a  court  of  law 
for  the  possession  of  the  notes,  and  appellants 
were  to  answer  that  the  legal  tiUe  and  special 
interest  therein  had  been  vested  in  tiiem  by  the 
indorsement  to  secure  an  indebtedness,  such  an- 
swer would  be  a  complete  defense  to  appellee's 
suit,  without  setting  up  any  facts  implicating 
appellants  in  the  unlawful  transaction.  There- 
fore, appellants'  defense  would  not  be  based 
upon  the  illegality.  In  order  to  avoid  such  de- 
fense, appellee  would  be  compelled  to  urge  and 
rely  upon  his  own  participation  in  the  unlawful 
transaction,  thus  bringing  Iiimaelf  directiy  with- 
in the  rule  laid  down  in  the  case  of  Taylor  v. 
Chester,  and  other  authorities  al>ove  cited,  which 
prohibit  his  recovery." 

The  legal  title  to  the  property  In  contro- 
versy here  was  vested  in  Bishop.  Japhet 
sued  In  a  court  of  law  for  title  thereto  and 
possession.  In  order  to  avoid  the  consequenc- 
es arising  from  Bishop's  I^al  title,  Japhet 
undertakes  to  show  that  he  is  the  eqnitalde 
owner  thereof,  and  In  order  to  do  so,  he  is 
obliged  to  prove  his  participation  in  a  trans- 
action prohibited  by  the  civil  and  penal  laws 
of  our  state.  Bishop  can  sustain  his  title 
without  in  any  manner  relying  upon  the  il- 
legal transaction,  as  he  acquired  same  by 
virtue  of  the  conveyance  from  HIrsch,  Imt 
with  Japhet  it  is  quite  different,  and  he  can 
in  no  wise  connect  himsrif  with  the  title 
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without  disclosing  and  relying  upon  his  own 
participation  in  the  unlawful  transaction.  It 
being  impossible  for  him  to  recover,  except 
through  the  medium  and  by  the  aid  of  an  il- 
legal transaction  to  which  he  was  himself  a 
party,  the  maxim,  "When  both  parties  are 
equally  in  fault,  the  condition  of  the  defend- 
ant and  possessor  Is  better,"  clearly  applies, 
and  is  dedsive  of  the  case. 

The  court  properly  refused  to  enter  Judg- 
ment in  Japhet's  favor.  Beers  v.  Landman, 
supra;  Eckles  v.  Nowlin,  158  S.  W.  701; 
Read  v.  Smith,  60  Tex.  379;  Crutchfleld  v. 
Rambo,  38  Tex.  Civ.  App.  579,  86  S.  W.  950; 
Ry.  Co.  V.  Lawson,  89  Tex.  394,  32  S.  W.  871, 
34  S.  W.  919;  Wiggins  v.  nisso,  92  Tex.  219, 
47  S.  W.  637,  71  Am.  St.  Rep.  837;  Fngua 
v.  Pabst,  90  Tex.  298,  38  S.  W.  29,  36  L.  R. 
A.  241;  Seellgson  v.  Lewis,  65  Tex.  215,  67 
Am.   Rep.   593. 

[2]  The  authorities  dted  by  appellee  are 
distinguishable.  It  Is  urged  by  appellee  tliat 
it  was  necessary  for  Bishop  to  plead  the  ille- 
gality of  the  transaction.  The  unlawful  na- 
ture of  the  transaction  Is  the  basis  of  the 
platntifTs  right,  and  goes  to  the  foundation 
of  the  action.  T^e  function  of  the  court  is 
to  enforce  the  law  and  not  permit  that  which 
is  forbidden ;  it  will  not  disregard  this  rule, 
though  not  pleaded.  Ry.  Co.  v.  Lawson,  89 
Tex.  394,  32  S.  W.  871,  34  S.  W.  919;  Pasteur 
Vaccine  Co.  v.  Burkey,  22  Tex.  Civ.  App.  232, 
54  S.  W.  804;  Willis  v.  Weatherford,  66  S. 
W.  473 ;  Slmpldns  on  Contracts  &  Sales  (3d 
Ed.)    384,    385. 

[8]  And  it  is  of  no  consequence  whether 
the  matter  was  malum  in  se  or  merely  mal- 
um prohibition.  Labbe  t.  Oorbett,  69  Tex. 
505,  6  S.  W.  808. 

The  court  erred  in  failing  and  refusing  to 
enter  Judgment  in  Bishop's  favor  against 
Japhet  and  the  sureties  upon  his  bond  for 
the  value  of  the  property  sequestered  and  de- 
livered to  Japhet  under  a  replevin  bond.  Ar- 
ticle 71U,  R.  S.  1911.  Blum  v.  Gaines,  67 
Tex.  135;  Rea  t.  Schow,  42  Tex.  Civ,  App. 
600,  93  S.  W.  706.  A  failure  so  to  do  pei^ 
mlts  Japhet  to  use  an  extraordinary  remedy 
of  the  court  to  accomplish  his  purpose  and 
thus  Indirectly  do  what  the  court  will  not 
directly  do,  t  e.,  restore  to  him  the  title  and 
possession  of  the  property.  The  original 
status  quo  of  the  parties  to  this  unlawful 
transaction  should  not  have  been  In  any  way 
disturbed  t>y  the  court,  and  since  it  appears 
that  its  process  has  been  wrongfully  used 
for  such  purpose,  ttie  court,  so  far  as  It  is 
possible  to  do,  will  restore  the  original  sta- 
tus quo  and  leave  the  participants  In  this  il- 
legal transaction  in  the  very  position  in 
wblch  they  voluntarily  placed  themselves 
and  In  which  they  were  at  the  Inception  of 
the  litigation.  This  does  not  constitute  af- 
firmative relief  to  the  defendant,  but  simply 
«nforces  the  policy  of  the  courts  to  leave  as 
It  finds  them  participants  in  unlawful  trans- 


actions. To  do  otherwise  would  practically 
destroy  the  wholesome  efTect  of  this  doctrine 
and  open  wide  the  door  to  an  easy  method  of 
avoiding  Its  consequences. 

The  cause  Is  therefore  reversed  and  re- 
manded, and  upon  retrial,  tf  the  evidence 
be  the  same  as  here  presented,  the  trial 
court  is  instructed  to  enter  Judgment  refus- 
ing Japhet  the  relief  for  which  be  prays; 
that  he  be  directed  and  ordered  to  restore  to 
Bishop's  possession  the  sequestered  and  re- 
plevlned  chattels,  and  that  BLshop  have  Judg- 
ment upon  the  replevin  bond,  in  accordance 
with  the  provisions  of  articles  7107,  7108, 
7109,  7111,  Revised  Statutes,  for  the  value 
of  such  of  the  chattels  as  Japhet  should  fail 
or  refuse  to  return;  that  aU  other  relief  be 
refused   Bishop. 

Reversed  and  remanded,  with  instructions. 

On  Rehearing. 

In  this  cause,  the  motions  for  rehearing 
filed  by  appellant  and  appellee  are  both  over- 
ruled. 

[4]  Appellant  insists  that  there  is  no  neces- 
sity to  reverse  and  remand  this  cause,  but 
that  Judgment  should  be  here  rendered  in 
conformity  with  the  views  expressed  in  the 
original  opinion.  In  reply  to  this  suggestion, 
it  is  sufflcient  to  say  that  a  verdict  and  Judg- 
ment against  persons  who  have  replevied 
sequestered  property  must  find  the  value  of 
the  several  items  of  property  replevied,  as 
the  obligors  have  the  right,  under  article 
7107,  R.  S.,  to  return  the  entire  property  or 
any  portion  thereof  in  satisfaction  of  the 
Judgment  in  whole  or  in  part,  and  the  value 
of  the  several  items  of  property  must  l>e 
found  as  of  the  date  of  the  trial.  The  ver- 
dict in  this  case  is  defective  in  that  respect. 
Th^  cause  was  submitted  upon  special  issues, 
and  there  is  no  finding  by  the  trial  court  of 
the  value  of  the  various  items  of  replevied 
property,  as  is  authorized  by  article  1985,  as 
to  issues  not  submitted  and  not  requested  to 
be  submitted,  and  the  evidence  in  the  record 
is  not  of  that  character  as  would  authorize 
this  court  to  undertake  to  find  such  valua- 
tion. It  Is  therefore  necessary  tliat  the 
cause  be  reversed  and  remanded,  with  in- 
structions as  contained  in  the  original  opin- 
ion filed  herein. 

The  opinion  upon  rehearing  heretofore 
filed  on  November  12,  1914,  is  ordered  with- 
drawn, and  this  opinion  is  filed  in  lieu  there- 
of. 


TBANKLIN  v.  SMITH  et  al.    (No.  6834.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  19,  1914.    Rehearing  Denied 

Dec.  17,  1914.) 

Homestead  (|  57%*)— Use  op  Pbopektt— Ao- 
ricdltobe. 

Plaintiff  in  1876  purchased  certain  city  lots 
in  controversy,  fenced  and  used  them  for  garden 
pnriKtseB  for  several  years,  and  15  years  prior 
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to  the  suit  had  built  a  house  on  the  lota,  which 
was  occupied  by  his  son,  rent  free.  The  lots 
were  also  used  to  grow  plomg  and  to  graze  plain- 
tiff's animals  when  not  at  work,  but  the  amount 
of  produce  obtained  was  not  shown,  and  plain- 
tiff himself,  during  that  time,  resided  on  other 
property.  Held  insufficient,  as  a  matter  of  law, 
to  sustain  a  claim  that  the  property  was  home- 
stead. 

[Eid.  Note. — IV>r  other  cases,  see  Homestead, 
Cent.  Dig,  S  401 ;   Dec.  Dig.  f  57%.*] 

Appeal  from  District  Court,  Harris  Cotm- 
ty;   Norman  Q.  Kittrell,  Special  Judge. 

Suit  by  Henry  FranltUn  against  W.  B. 
Smith  and  otbers.  From  a  judgmoit  In  fa- 
vor of  defendants,  plaintiff  api)eal8.  Af- 
firmed. 

Stevens  &  Stevens,  of  Liberty,  for  appel- 
lant   BL  T.  Chew,  of  Houston,  for  appellees. 


POL^SANTS.  C.  X  This  Is  a  suit  for  in- 
junction, brought  by  appellant  against  the 
appellees,  to  restrain  the  sale,  under  a  deed 
of  trust  executed  by  appellant,  of  four  lots 
in  the  city  of  Houston,  owned  by  appellant. 
The  two  grounds  upon  which  the  injunction 
was  sought  were  that  the  property  was  at 
the  time  the  deed  of  trust  was  executed,  and 
is  now,  a  part  of  appellant's  homestead,  and 
that  plaintiff  has  paid  a  portion  of  the  In- 
debtedness to  secure  which  the  deed  of  trust 
was  executed,  but  that  defendants  have  not 
credited  plaintiff  with  the  payments  made 
by  him  and  are  attempting  to  sell  said  prop- 
erty for  the  whole  of  said  Indebtedness. 

On  July  6,  1914,  Hon.  Norman  G.  Klttrell, 
special  Judge  for  the  Sixty-First  Judicial  dis- 
trict, upon  presentation  of  the  i)etltlon  to 
him,  indorsed  thereon  the  following  order: 

"The    injunction    prayed    for    will    issue   on 

Slaintiff  giving  l>ona  in  the  sum  of  $100,  ,con- 
itioned  as  required  by  law;  the  injunction  to 
be  treated  as  a  temporary  stay  application  for 
Injunction,  with  leave  to  defendants  to  mov« 
at  any  time  to  modify  or  dissolve." 

On  July  8,  1914,  the  defendants  filed  the 
following  answer  and  moUon: 

"Now  come  the  defendants  W.  B.  Smith  and 
A.  W.  H.  Lee,  In  the  above  numbered  and  enti- 
tled cause,  and  move  the  court  to  set  aside  its 
order  heretofore  made  in  this  cause  enjoining 
the  defendant  A.  W.  H.  Lee  from  malting  sale 
under  the  deed  of  trust  described  in  plaintiff's 
petition,  and  that  said  defendant  be  permitted 
to  make  said  sale,  because: 

"(1)  Defendant  W.  B.  Smith  has  and  wUl 
allow  plaintiff  all  the  credits  on  said  notes  to 
which  he  is  entitled  and,  under  the  terms  of 
said  deed  of  trust,  any  excess  over  and  above 
what  is  due  the  defendant  W.  E.  Smith,  and  the 
expenses  of  said  sale  are  to  l>e  returned  to 
plaintiff,  for  ail  of  which  plaintiff  has  a  rem- 
edy, and  therefore  said  ground  set  out  in  plain- 
tiff's petition  does  not  support  the  injunction 
herein  issued. 

"(2)  Defendants  further  alleged  that  the  alle- 
gations in  plaintiff's  petition,  to  the  effect  that 
the  property  described  in  said  deed  of  trust, 
which  is  the  same  as  that  set  out  in  plaintiff's 
petition,  is  bis  homestead,  is  false,  and  is  made 
for  the  sole  purpose  of  delaying  the  sale  by  said 
trustee  under  said  deed  of  trasb  Defendants 
allege:    That  plaintiff  has  resided  on  the  corner 


of  Jackson  and  Leiand  streets  for  mcwe  than 
35  years,  and  during  all  of  said  time  has  owned 
said  property  and  made  same  his  home.  That 
plaintiff  never  resided  on  the  property  descritied 
m  plaintiff's  petition  and  in  said  deed  of  trust, 
and  has  never  claimed  same  to  be  his  homestead 
prior  to  the  allegations  in  his  petition  herein 
filed.  Plaintiff  has  borrowed  money  on  tbe  prop- 
erty described  in  said  deed  of  trust  on  many 
occasions  in  the  last  few  years,  and  there  is 
now  a  prior  first  lien  mortgage  on  said  property 
held  by  Mr.  Ed.  S.  Phelps,  amounting  to  the 
sum  of  $1,700.  That  the  deed  of  trust  given  by 
plaintiff  to  secure  the  notes  given  the  defendant 
W.  E.  Smith  is  a  second  lien,  and  it  is  highly 
necessary,  to  preserve  bis  rights,  that  said  prop- 
erty be  sold  by  said  trustee,  A.  W.  H.  Lee,  for, 
if  said  sale  is  not  allowed  to  take  place  imme- 
diately, Mr.  Phelps  will  foreclose  his  mortgage, 
which  is  now  due,  and  the  additional  attorney's 
fees  and  costs  in  so  doing  will  limit  the  chances 
of  the  defendant  W.  E.  Smith  to  get  his  money 
out  of  said  property. 

"(3)  Wherefore  defendants  pray  that  they 
have  an  immediate  hearing,  and  that  said  injunc- 
tion be  dissolved  and  held  for  naught,  and  for 
such  other  and  further  relief,  both  in  law  and 
equity,  as  defendants  may  -  show  themselves 
entitled  upon  the  trial  hereof." 

Upon  a  hearing  on  July  28, 1914,  the  Judge 
made  the  following  order: 

"On  this  28th  day  of  July,  A.  D.  1814,  in 
chambers,  before  me  came  on  to  be  heard  the 
plaintifTs  petition  for  a  temporary  injunction, 
as  prayed  for  in  said  petition,  and  the  court 
having  beard  the  same,  together  with  the  evi- 
dence adduced,  is  of  the  opinion  that  said  appli- 
cation for  said  injunction  be  denied.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  petition  of  Henry  F'ranklin  for  a  temporary 
injunction,  as  prayed  for,  to  restrain  W.  B. 
Smith  and  A.  W.  H.  Lee  from  selling  the  prop- 
erty at  trustee's  sale,  be  denied  and  refused,  to 
which  order  of  the  court  the  plaintiff,  Henry 
Franklin,  excepted  and  gave  notice  of  appeal  to 
the  Court  of  Civil  Appeals.  It  is  ordered,  how- 
ever, that  the  defendants  be  restrained  from 
selling  the  property  at  trustee's  sale,  described 
in  plaintiff's  petition,  during  the  pendency  of 
this  appeal,  upon  the  plaintiff  executing  an  ap- 
I)eal  bond  in  the  manner,  within  tbe  time,  and  as 
provided  by  law,  in  the  sum  (rf  $1,200,  payable 
to  the  defendants." 

The  hearing  was  upon  the  sworn  plead- 
ings of  the  parties  and  the  oral  testimony  of 
the  plaintiff.  The  testimony  of  the  plaintiff 
as  to  use  of  the  lots  In  qneetiiMi  for  home- 
stead purposes  was.  In  substance,  that  he  had 
lived  for  about  40  years  on  two  lots  on  Le- 
iand street  In  the  dty  of  Houston,  some  ten 
blocks  distant  from  the  lots  in  question.  He 
bought  the  lots  on  which  he  lived  in  1876  for 
$290,  and  had  lived  there  ever  since  with  his 
family,  consisting  of  wife  and  a  nomber  of 
children.  He  bought  the  four  lots  in  con- 
troversy about  28  years  ago,  and  paid  there- 
for from  $100  to  $125  per  lot.  His  statements 
as  to  the  use  of  tbe  property  were  as  fol- 
lows: 

"When  I  bought  the  lots  I  put  a  fence  around 
them,  at  the  time  I  bought  them,  and  after  I 
fenced  the  ground  I  made  a  garden  there.  I 
grew  com  and  potatoes  in  that  garden,  and  aft- 
er I  raised  them  I  ate  them.  *  *  *  I  built  a 
house  on  these  four  lots.  That  has  been  about 
15  years  ago,  I  think.  That  house  is  there  yet. 
My  son  is  living  in  it.  My  son  does  not  pay  any 
rent  for  said  house.  He  has  lieeii  living  there 
about  seven  years.     I  planted  some  plum  trees 
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on  laid  four  lots.  Th«  plnm  trees  have  been 
there  about  IS  yeer«  or  more.  They  grow 
pluma,  and  we  eat  them  and  use  them  for  the 
family.  I  use  the  com  and  potatoes  and  water- 
melon* that  I  grow  for  my  family.  I  have  not 
grown  anything  this  year  because  there  wb8  too 
much  rain,  and  it  knocked  us  out.  We  had  corn 
there  last  year,  and  year  before  last  we  had 
com  and  watermelons,  besides  the  potatoes.  We 
ate  the  watermelons  and  potatoes;  used  them 
for  my  family.  I  have  got  one  horse  and  four 
mules.  I  graze  them  out  on  the  four  lots  on 
Sunday,  and  they  are  working  during  the  week. 
They  are  hired  out  during  the  week.  On  Sun- 
days we  graze  them  there  where  there  is  no  crop 
growing.  They  have  been  graxing  there  this 
year  on  Sundays." 

He  further  testified  that  he  bad  never 
claimed  these  lots  as  his  home,  and  that  he 
bad  mortgaged  them  to  Mr.  Phelps  prior  to 
tbe  execution  of  the  deed  of  trust  to  secure 
the  defendant  Smith. 

We  do  not  think  this  evidence  reciulred  a 
finding  by  the  trial  court  that  the  lots  In 
question  were  a  part  of  the  plaintiff's  home- 
stead. The  nse  of  the  property  for  household 
purposes  Is  not  shown  to  have  been  continu- 
ous but  only  occasional,  and  such  use  as  is 
shown  seems  to  have  been  trivial  and  unim- 
portant Giving  the  testimony  its  strongest 
Intendment  in  favor  of  the  homestead  claim, 
it  only  shows  that,  at  some  time  after  the 
purchase  of  the  lots  23  years  ago,  plaintiff 
fenced  them  and  made  a  garden  on  them  In 
which  he  raised  some  com  and  potatoes, 
which  he  ate.  Neither  tbe  extent  of  the 
garden  nor  the  amount  of  tbe  com  and  pota- 
toes raised  Is  Indicated.  About  16  years  ago 
he  planted  sohie  plum  trees  on  the  lots,  and 
the  plums  grown  thereon  are  used  by  plaln- 
tMTs  family.  Whether  there  are  two  or 
dozens  of  pliim  trees,  or  whether  the  plum 
crop  amounts  to  a  quart  or  to  many  bushels, 
Is  not  shown.  It  Is  equally  uncertain  what 
amount  of  com  was  grown  last  year  or  what 
quantity  of  watermelons  and  potatoes  were 
grown  the  year  before  last  We  are  of  opin- 
ion a  more  definite  showing  of  a  substantial 
beneficial  use  of  the  property  for  household 
purposes  should  be  made  to  sustain  plaln- 
tUTa  (dalm  that  the  lots  in  question  were  a 
part  of  bis  homestead.  We  thing  the  evi- 
dence Justifies  the  conclusion  that  for  the 
past  seven  years  at  least  the  principal  use  of 
tbe  pri^terty  has  been  that  of  a  home  for 
plalntUTs  son,  who  has  lived  on  the  property 
during  said  time.  The  fact  that  a  dwelling 
taouae  was  built  on  the  property  16  years  ago 
would  Indicate  that  it  was  not  intended  to 
be  used  by  plaintiff  in  connection  with  and  as 
a  part  of  his  homestead,  situated  10  blocks 
awa7.  Blum  v.  Rogers,  78  Tex.  630, 15  S.  W. 
115. 

Tbe  testimony  as  to  the  credit  claimed  by 
plaintiff  on  the  indebtedness  for  which  the 
lots  were  advertised  for  sale  Is  also  indef- 
inite and  uncertain,  and,  upon  the  facts  dis- 
closed by  tbe  record,  tbe  sale  should  not  be 
enjoined  upon  the  second  ground  alleged  in 
tbe  petition.    These  conclusions  require  that 


the  Judgment  of  the  court  below  be  affirmed ; 
and  It  has  been  so  ordered. 
Affirmed. 


SOATES  T.  RAPID  TRANSIT  RT.  CO. 
(No.  7198.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Nov.  21,  1914.    Rehearing  Denied 

Dec.  19,  1914.) 

1.  Street  Railsoads  (J  103*)— IiiJtritES  to 
Pebsons  on  Tracks— piscovEBED  Peril. 

To  apply  the  doctrine  of  discovered  peril, 
the  party  injured  must  be  actually  diBcovercd 
in  a  position  of  danger  by  those  operating  the 
train  or  cars,  and  the  fact  that  the  operatives 
did  not  keep  the  required  lookout  furnishes  no 
basis  for  an  Application  of  the  doctrine. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  219;  Dec.  Dig.  {  103.*] 

2.  Street  Railroads   (I  100*)— Injuries  to 
Persons  on  Tracks— Defenses. 

Where  one  run  down  by  a  street  car  re- 
ceived his  injuries  because  of  his  intoxication, 
he  is  as  a  matter  of  law  guilty  of  contributory 
negligence,  defeating  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, (3ent  Dig.  {  217;    Dec.  Dig.  I  100.*] 

3.  Street   Railroads    ({   98*)— Injuries   to 
Persons  on  Tracks— Contributory  Neq- 

UOENOE. 

Where  an  intoxicated  man  negligently  step- 
ped in  front  of  an  approaching  street  car,  his 
would-be  rescuer  stands  in  the  same  position  as 
the  intoxicated  man,  and  the  negligence  of  the 
latter  is  attributed  to  the  rescuer,  so  that  no 
recovery  can  be  had  against  the  street  car  com- 
pany, though  its  servants  were  also  guilty  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §|  204-208 ;  Dec.  Dig.  |  08.*] 

4.  Street   Railroads   (t    86*)— Injuries   to 
Persons  on  Tracks— Rights  in  Streets. 

Street  car  lines,  having  franchises  to  oper- 
ate their  cars  in  the  streets,  have  rights  which 
pedestrians  must  recognize,  and  pedestrians  can- 
not lie  down  in  the  street  in  such  a  manner  as 
to  interfere  with  the  regular  running  of  cars. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  150,  173,  183-185,  187; 
Dec  Dig.  I  85.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Foree,  Judge. 

Action  by  J.  W.  Scates  against  the  Rapid 
Transit  Railway  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

M.  M.  Parks,  J.  C.  Patten,  and  Lee  Rich- 
ardson, all  of  Dallas,  for  appellant  Thomp- 
son, Knight  Baker  &  Harris,  J.  Hart  Willis, 
and  Geo.  S.  Wright  aU  of  Dallas,  for  appel- 
lee. 


RAINET,  0.  J.  Appellant  sued  the  appel- 
lee to  recover  damages  for  personal  Injuries 
caused  to  him  by  being  struck  with  one  of 
appellee's  cars  operated  along  C!omuerce 
street  In  the  city  of  Dallas,  Texas.  He  al- 
leged that  he  discovered  an  Intoxicated  and 
helpless  man,  by  the  name  of  Wells,  down 
upon  the  defendant's  railway  track  In  said 


•For  otber  cases  m*  same  topic  aind  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 

Digitized  by  CjOOQIC 


504 


171  SOUTHWESTERN  BEPORTEB 


(Tex. 


street  near  the  plaintiff,  and  so  seeing  said 
Wells,  and  believing  him  to  be  in  danger  of 
being  killed  or  seriously  injured  by  tlie  move- 
ment of  the  defendant's  street  car  or  cars 
at  or  near  said  point,  and  appellant  believ- 
ing he  could  rescue  said  Wells  from  being 
struck  by  the  defendant's  said  cars,  and 
from  death  or  serious  bodily  harm,  appel- 
lant, being  In  the  street,  rushed  to  his  assist- 
ance, and  while  in  the  act  of  attempting  to 
rescue  the  said  Wells  from  his  said  position 
of  peril  one  of  defendant's  street  cars  ran 
Into  and  against  both  the  appellant  and  Wells, 
seriously  and  permanently  injuring  both  of 
them;  that  defendant  saw  or  could  have  seen 
him  by  keeping  a  vigilant  watch  and  look- 
out ahead  In  approaching  the  place  of  acci- 
dent in  time  to  have  prevented  the  accldf>nt, 
but  failed  to  do  so ;  that  the  car  was  run  at 
a  speed  exceeding  the  limit  fixed  by  an  or- 
dinance of  the  city  of  Dallas;  and  that  ap- 
pellant discovered  his  peril  on  the  track  in 
time  to  have  prevented  the  accident  by  the 
use  of  the  means  at  his  command.  The  ap- 
pellee answered  by  general  and  special  ex- 
ceptions, general  denial,  and  specially  con- 
tributory negligence.  The  appellant  filed  a 
supplemental  petition,  denying  all  the  allega- 
tions in  defendant's  answer,  except  it  admits 
appellant  went  upon  the  track  in  front  of  an 
approaching  car. 

The  trial  court  Instructed  a  verdict  for  ap- 
pellee, and  judgment  was  rendered  accord- 
ingly. Appellant  complains  of  the  giving  of 
said  charge,  and  contends  that : 

"A  pedestrian  upon  a  street  railway  track  in 
a  public  street  of  a  city  is  not  in  any  sense  a 
trespasser,  and  be  has  the  same  right  there  as 
have  the  street  cars  of  the  company,  and  the 
company  owes  him  the  duty  of  ordinary  care 
not  to  injure  him,  and  there  bein?  no  city  ordi- 
nance or  state  statute  making  it  negligence  per 
se,  or  negligence  at  all,  for  such  pedestrian  to 
be  there,  and  appellant  having  alleged  in  his 
petition  both  negligence  per  se  and  vel  non  of 
the  defendant,  proximately  resulting  in  appel- 
lant's injuries,  and  having  introduced  testimony 
tending  to  establish  said  facts,  the  court  erred 
in  not  submitting  the  Question  of  the  defendant's 
negligent  and  unlawful  acts,  as  well  as  the  ques- 
tion of  contributory  negligence  on  the  part  of 
the  plaintiff,  to  the  jury  for  their  determina- 
tion.*^ 

The  evidence  shows  that  one  Wells,  an  ac- 
quaintance of  appellant,  was  intoxicated  and 
lying  on  the  street  car  track.  Appellant,  see- 
ing Wells'  condition,  and  knowing  a  street 
car  was  coming,  went  to  him  and  tried  to 
pull  him  off  the  track.  Wells'  position  was 
about  200  or  300  feet  from  the  point  of  ac- 
cident when  the  car  was  first  noticed.  It 
was  night,  bat  the  track  was  straight  and 
light,  and  by  a  lookout  being  kept  he  could 
have  been  seen  75  or  100  feet  from  the  front 
of  the  car.  Several  witnesses  testified  the 
car  was  running  abont  15  miles  per  hour. 
The  prescribed  speed  by  ordinance  is  12 
miles  per  hour.  The  motorman  did  not  see 
Wells  or  Scales  on  the  track;  but,  as  stat- 
ed by  one  witness,  he  "was  standing  in  a 
half  tarned  position  as  If  talking  to  some 


one."  Tile  appellant  testified  on  direct  ex- 
amination,  among  other  things,  as  follows: 
"When  I'  first  saw  Mr.  Wells  on  the  track,  the 
car  was  south  of  the  Trunk  railroad— about  100- 
yards,  or  a  little  over  that,  south.  The  car 
never  checked  its  speed  that  I  know  of  before 
it  struck  UB.  My  object  in  going  to  Mr.  Weils 
was  that  I  saw  that  he  was  down  across  the 
track,  and  I  knew  that  he  had  to  be  moved  off 
the  track.  I  knew  the  car  was  coming.  I 
could  see  the  car  coming  down  the  track,  and  I 
knew  it  would  come  on,  and  I  knew  be  had  to  be 
taken  off  of  it  some  way.  I  saw  his  life  was  in 
danger,  and  I  went  to  his  rescue.  I  tried  to 
get  him  away  from  there  to  keep  him  from 
being  injured." 

On  cross-examination  be  further  testified: 

"I  said  I  saw  this  car  on  the  night  of  the 
accident  in  July  when  it  was  300  feet  away. 
I  don't  remember  any  lights,  excepting  one  in 
the  barber  shop;  but  it  is  a  small  light.  I 
might  have  seen  more,  but  I  don't  remember 
any  more.  We  were  walking  down  together, 
and  I  was  just  a  little  bit  ahead  of  him,  and 
we  were  going  to  catch  the  car  together,  and 
go  home  together,  and  he  fell  down  just  behind 
me  across  the  track.  I  got  bim  on  his  feet  and 
turned  bim  loose,  and  he  fell  down ;  his  clothes 
slipped  some  way.  I  bad  my  arm  around  bim 
this  way,  and  his  clothes  slipped,  and  I  lost 
my  hold  on  him.  He  fell  down  right  in  the 
middle  of  the  track,  right  between  the  two  rails. 
The  car  struck  him  first  in  the  back  part  some- 
where, and  it  struck  me  on  the  side  of  this  le?. 
and  forced  me  down.  I  was  right  down  in  front 
of  the  car  in  the  track.  I  pulled  him  away 
from  the  track  over  towards  me." 

[1]  The  evidence  clearly  shows,  we  think, 
that  the  motorman  did  not  actually  see  ei- 
ther Wells  or  the  appellant  before  striking 
them ;  hence  there  can  be  no  liability  of  the 
appellee  on  the  theory  of  discovered  peril. 
That  the  motorman  failed  to  keep  a  lookout, 
as  it  was  his  duty,  and  by  so  doing  he  could 
have  seen  their  perilous  situation,  does  not 
change  the  rule.  It  is  well  settled  by  the  de- 
cisions of  our  Supreme  Court  that,  to  apply 
the  doctrine  of  discovered  peril  to  a  railway 
company,  the  party  injured  must  be  actually 
discovered  in  a  position  of  danger  by  tbose 
operating  the  train.  RaUway  Co.  y.  Brea- 
dow,  90  Tex.  26,  36  8.  W.  410;  Railway  Ca 
v.  Staggs,  00  Tex.  458,  39  S.  W.  293.  These 
decisions  have,  since  their  rendition,  been 
uniformly  adhered  to  and  followed  by  the 
Courts  of  Civil  Appeals  in  many  cases. 

[2,  3]  The  evidence  showing  that  the  qnes- 
tlon  of  discovered  peril  does  not  arise  in  this 
case,  and  the  evidence  showing  conclusively 
that  Wells  was  guilty  of  contributory  negli- 
gence in  being  intoxicated  and  lying  on  the 
track,  the  question  arises:  Is  appellant 
chargeable  with  the  negligence  of  Wells,  and 
his  right  of  recovery  defeated  thereby? 
When  Intoxication  Is  shown  to  exist  in  the 
party  injured,  which  is  the  cause  of  the  In- 
jury, it  as  a  matter  of  law  la  contribntory 
negligence,  and  defeats  a  recovery,  though 
the  agency  by  which  he  is  injured  la  guilty 
of  negligence.  Traction  Co.  v.  Kelleber,  48 
Tex.  Civ.  App.  421,  107  S.  W.  64.  Wells'  dan- 
gerous poaltlou  being  brought  about  by  bis 
own  negligence,  and  the  negligence  of  appel- 
lee being  In  no  sense  responsible  therefor,  It 
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follows  that  appellant's  right  of  recovery  Is 
defeated. 

As  we  niDderstand  It,  the  rnle  is  that,  when 
a  party  seeks  to  rescue  another  from  a  peril- 
ous position,  who  has  negligently  placed  him- 
self In  such  position  through  no  fault  of  the 
railroad,  and  the  party  attempting  the  rescue 
Is  injured,  no  liability  on  the  part  of  the  rail- 
way company  exists,  and  he  cannot  recover. 
Linz  V.  McDonald,  133  S.  W.  535;  Hull  way 
Co.  T.  Scarborough,  104  S.  W.  408;  Donahoe 
V.  Railway  Co.,  83  Mo.  560,  53  Am.  Rep.  594. 
In  lilnz  V.  McDonald,  supra,  in  which  a  writ 
of  error  was  refused,  this  court  said,  through 
Mr.  Justice  Bookhout; 

•'The  law  is  that,  in  an  action  by  a  servant 
to  recover  on  account  of  injuries  auBtained  in 
an  effort  to  save  the  life  of  a  fellow  servant,  the 
person  whose  rescue  is  attempted  must  be  in  a 
position  of  peril  from  the  negligeuce  of  the  de- 
fendant. In  the  case  of  Donahoe  v.  Railway 
Co.,  83  Mo.  660,  63  Am.  Rep.  694,  the  law  is 
stated  thus :  'If  the  railroad  company  is  not 
chargeable  with  negligence  with  respect  to  the 
person  in  danger,  the  case  of  the  person  who  at- 
tempted to  rescue  bim  and  was  injured  must  be 
determined  with  reference  to  the  negligence  of 
the  company  in  its  conduct  toward  him  and  his 
in  making  the  attempt.  In  other  words,  the 
negligence  of  the  company  as  to  the  person  in 
danger  is  imputed  to  the  company  with  respect 
to  bim  who  attempts  the  rescue,  and  if  not 
guilty  of  negligence  as  to  such  person  then  it 
is  only  liable  for  negligence  occurring  with  re- 
gard to  the  rescuer,  after  his  efforts  to  rescue 
the  person  in  danger  commenced.'  See,  also, 
Railway  Co.  v.  Hiatt,  17  Ind.  102;  Railwu 
Co.  V.  Ridley,  114  Tenn.  727,  86  S.  W. 
606;  Railway  Co.  v.  Lynch,  60  Ohio  St.  123, 
68  N.  E.  7TO,  63  L.  R.  A.  504,  100  Am.  St. 
Rep.  658.  In  the  case  last  cited  it  was  held 
by  the  Supreme  Court  of  Ohio  that  the  condi- 
tions upon  which  there  may  be  a  recovery  on 
account  of  injuries  sustained  in  an  effort  to 
save  human  life  are  that  the  person  whose  res- 
cue is  attempted  must  be  in  a  position  of  peril 
from  the  negligence  of  the  defendant.  If 
Hotraes  was  in  a  position  of  peril  at  the  time 
appellee  attempted  to  push  him  from  the  idler 
pipe,  it  cannot  be  said  his  peril  was  the  result 
of  the  negligence  of  appellant.  Under  the  facts 
we  are  of  the  opinion  the  court  erred  in  refusing 
the  charge  requested  by  appellant  instructing 
a  verdict  for  defendant.  The  judgment  is  re- 
versed, and  judgment  here  rendered  for  ap- 
pellant." 

In  Railway  Co.  v.  Scarborough,  104  S.  W. 
409,  by  the  San  Antonio  Court  of  CIvU  Ap- 
peals, it  is  said: 

"One  who  imperils  his  own  life  for  the  sake 
of  rescuing  another  from  imminent  danger  is 
not  chargeable  as  a  matter  of  law  with  con- 
tributory negligence;  and  if  the  life  of  the  res- 
cued person  was  endangered  by  the  defendant's 
ne^igence,  the  rescuer  may  recover  for  the  in- 
juries which  he  suffered  from  the  defendant  in 
consequence  of  his  intervention.  «  •  •  This 
rule  rests  upon  the  law  having  snch  a  high 
regard  for  human  life  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  made 
under  snch  circumstances  as  to  constitute  rash- 
ness in  the  judgment  of  a  prudent  person. 
*  *  *  It  is  apparent  from  the  principles 
enondated  that  the  sine  qua  non  of  recovery 
in  snch  a  case  is  that  the  imminent  peril  from 
which  one  is  songht  to  be  rescued  was  caused  by 
the  negligence  of  the  defendant.  However  com- 
mendable and  praiseworthy  may  be  the  volun- 
tary act  of  benevolence  of  one  who  imperils  his 
life  to  save  the  life  of  bis  fellow  man,  its  costs 


cannot  be  charged  to  and  collected  from  another, 
unless  his  negligence  was  the  occasion  of  such 
commendatory  act.  But  wherever  the  party 
sought  to  be  rescued  from  imminent  danger 
could  have  himself  recovered,  had  he  been  injur- 
ed by  the  negligence  of  the  defendant,  he  who 
undertook  to  rescue  him  from  his  peril  can 
maintain  his  action  for  any  injuries  he  may 
have  incurred  in  his  undertaking,  if  he  were  not 
so  reckless  in  it  as  to  defeat  a  recovery." 
■  Contributory  negligence  being  shown,  the 
failure  of  appellee's  servants  to  keep  a  look- 
out and  the  running  at  a  greater  rate  of 
speed  than  permitted  by  the  ordinance  does 
not  authorize  a  recovery  In  this  case.  In 
Railway  v.  Staggs,  supra,  Mr.  Justice  Brown 
says: 

"If  deceased  was  guilty  of  contributory  neg- 
ligence, his  widow  and  children  could  not  re- 
cover for  failure  to  see  him  upon  the  track,  or 
to  discover  bis  danger,  because  in  such  case 
their  right  of  action  would  rest  upon  the  negli- 
gence of  the  defendant,  to  which  contributory 
negligence  of  the  deceased  would  constitute  a 
good  defense." 

In  the  case  of  Donahoe  v.  Railway  Co.,  su- 
pra, in  addition  to  the  quotation  made  in  the 
Llnz  Case,  It  says: 

"It  is  to  be  observed  that  it  is  only  when  the 
railroad  company,  by  its  own  negligence,  cre- 
ated the  danger,  or  through  its  negligence  is 
about  to  strike  a  person  in  danger,  that  a  third 
person  can  voluntarily  expose  himself  to  peril 
in  an  effort  to  rescue  such  person  and  recover 
for  an  injury  he  may  sustain  in  that  attempt. 
For  instance,  if  a  man  is  lying  on  the  track 
of  a  railroad  intoxicated  or  asleep,  but  in  such 
a  position  that  be  could  not  be  seen  by  the  men 
managing  an  approaching  train  and  they  had 
no  warning  of  his  situation,  and  another,  seeing 
his  danger,  should  fo  upon  the  track  to  save  his 
life,  and  he  be  injured  by  the  train,  he  could 
not  recover,  unless  the  trainmen  were  guilty 
of  negligence,  with  respect  to  the  rescuer,  oc- 
curring after  the  beginning  of  his  attempt" 

The  evidence  shows  that  after  appellant 
made  the  attempt  to  rescue  Wells  be  was 
not  seen  by  the  railway  employes  before  that 
time,  nor  until  after  he  was  struck  by  the 
car. 

[4]  It  is  argued  that  Wells  and  appellant, 
being  on  the  street,  were  trespassers,  but 
had  the  same  right  there  as  the  street  cars, 
and  the  railway  company  owed  them  the 
duty  not  to  injure  them.  This  is  true  In  a 
limited  sense.  While  persons  have  a  right 
to  be  on  the  streets,  that  right  must  conform 
to  the  rights  of  others  using  the  streets. 
Street  car  lines  are  granted  franchises  to 
operate  cars  along  tracks  laid  in  the  streets, 
and  it  is  contemplated  that  pedestrians  will 
not  monopolize  the  streets ;  and,  as  cars  have 
to  be  operated  over  the  tracks,  it  is  expected 
that  pedestrians  will  recognize  that  condition, 
and  not  use  the  street  occupied  by  the  tracks 
for  bunking  purposes,  or  so  as  to  interfere 
with  the  regular  running  of  cars.  Sidewalks 
are  usually  made  and  regular  crossings  pre- 
pared for  the  use  of  pedestrians.  So  the 
duty  to  each  other  Is  mutual,  and  the  rights 
of  both  should  be  observed. 

As  we  understand  the  evidence,  the  par- 
ties were  on  the  track  at  a  place  other  than 
a  street  crossing  and  putting  the  street  to  a 
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use  never  Intended,  and  they  ^ere  guilty  of 
BQCb  negligence  as  prevents  a  recovery. 
The  judgment  is  affirmed. 


CHILDS  et  al.  t.  McGRBW.     (No.  869.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

Nov.  18,  1914.     Rehearing  Denied 

Dec.  17,  1914.) 

1.  Appeal  and  Errob  (S  837*)  —  Firdinos 
AS  CONCLtJsiVB— Review. 

In  the  absence  of  any  findings  of  fact  or 
conclusions  of  law  by  the  trial  court,  the  Court 
of  Civil  Appeals  must  look  to  the  record  to  see 
if,  under  the  pleadings,  there  is  evidence  to  sus- 
tain the  judgment  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  3262-3272,  3274-3277, 
3289;   Dec.  Dig.  {  837.*] 

2.  OuABDiAN  AND  Wabd  (J  182*)  —  Gtjabd- 
ian's  Bond— Liabilitt  or  SnaETixs— Bub- 
den  OF  Pboop. 

The  burden  is  upon  the  sureties  on  a  guard- 
ian's bond  to  clearly  establish  their  defense 
which  would  relieve  them  of  liability. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  M  42.%  623-638.  638-652, 
654-663;    Dec.  Dig.  t  182.*] 

3.  Guabdian  and  Wabd  (g  182*)  —  Action 
AGAINST  Sureties  —  Sutficiency  or  Evi- 
dence—Minority. 

In  an  action  on  a  guardian's  bond  for  mis- 
appropriation of  the  ward's  money,  heJd  that, 
resolving  the  facts  in  favor  of  the  judgment, 
the  evidence  sustained  a  finding  that,  when  the 
ward  gave  certain  money  to  the  guardian,  he 
was  a  minor. 

[Ed.  Note. — ^For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  f(  423,  623-636,  638- 
652,  654-«63;   Dec.  Dig.  |  182.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Cbas.  B.  Ashe,  Judge. 

Action  by  Willie  McGrew  against  B.  S. 
(Thllds,  Guardian,  and  others,  as  sureties 
upon  the  guardian's  bond.  Judgment  for 
plaintiff,  and  the  sureties  appeal.    Affirmed. 

M.  H.  Broyles,  of  Houston,  for  appellants. 
li.  E.  Blankenbecker,  of  Houston,  for  ap- 
pellee. 

HARPER,  0.  J.  This  is  an  appeal  from 
a  Judgment  for  $1,577.95  In  favor  of  WUlle 
McGrew  and  against  R.  S.  C3iUds,  guardian, 
and  L.  W.  Woods,  Edward  Lee,  and  B.  B. 
Ramsey,  as  sureties  upon  the  guardian's 
bond. 

Findings  of  fact:  On  March  10,  1910,  R. 
S.  Chllds,  upon  his  application,  alleging  that 
Willie  McGrew  was  a  minor,  was  appointed 
guardian  of  his  person  and  estate.  He  duly 
qualified  with  the  other  defendants  above 
named  as  sureties  on  his  bond.  A  short  time 
before  the  appointment,  a  judgment  had  been 
rendered  in  the  United  States  court  for  fl,- 
560  in  favor  of  the  ward,  and  the  money  re- 
tained by  order  In  the  registry  of  the  court 
Thereafter,  on  the  14th  day  of  March,  the 
United  States  court  made  Its  finding  that 
Willie  McGrew  was  of  age,  and  directed  the 
clerk  to  deliver  the  money  to  him  In  person, 
which  was  accordingly  done.    On  the  same 


day,  last  named,  Willie  McGrew  delivered  the 
money  received  to  defendant  Chllds,  and  It 
was  deposited  In  bank  In  his  name  as  guard- 
Ian,  and  reported  its  receipt  to  the  probate 
court,  and  the  guardian  had  not  been  dis- 
charged when  be  received  the  money. 

Upon  the  trial  said  Chllds  admitted  that 
he  had  appropriated  the  money  to  his  own 
use.  Only  the  bondsmen  appeal  from  the 
judgment  entered. 

[1]  Although  appellants  present  three  as- 
signments of  error,  there  is  only  one  issue 
suggested,  and  that  Is  one  of  fact,  and,  there 
being  no  findings  of  fact  nor  conclusions  of 
law  from  the  trial  court,  this  court  must 
simply  look  to  the  record  to  see  if,  under  the 
pleadings,  there  is  evidence  to  susTain  the 
judgment  entered  by  the  trial  court. 

[J]  The  burden  Is  upon  the  sureties  on  the 
bond  to  clearly  establish  their  defense  which 
would  relieve  them  of  liability  (Bopp  v. 
Hansford,  18  Tex.  Cly.  App.  340,  45  S.  W. 
744),  and  this  they  have  not  done  in  this 
case. 

The  proposition  asserted  by  appellants  is: 
That  the  ward  had  reached  his  majority — ^21 
years  of  age — when  the  money  was  given  by 
him  to  defendant  Childs.  That,  having 
reached  the  age  of  21  years,  the  guardian- 
ship had  ceased,  as  a  matter  of  law.  There- 
fore the  delivery  and  receipt  of  the  money 
was  a  simple  transaction  between  man  and 
man,  for  whldi  they,  aa  bondsmen,  are  not 
liable. 

[3]  The  question  In  this  case  is :  Was  WU- 
lle McGrew  21  years  of  age  at  the  time  he 
delivered  the  money  to  defendant  Chllds? 
For,  if  the  ward  was  not  21,  then  there  can 
be  no  question  that  the  bondsmen  are  llabla 
The  county  court  Judicially  determined  that 
on  March  10,  1910,  Willie  McGrew  was  a 
minor.  There  is  no  evidence  as  to  the  date 
of  bis  birth,  but  he  and  his  sister  testified 
upon  the  trial,  about  February  11,  1913, 
that  he  was  then  23  years  old.  If  he  was 
not  yet  24  years  of  age  In  February,  1913, 
he  might  not  have  been  21  years  of  age  at 
the  time  the  money  was  given  to  defendant 
Childs,  and  the  trial  court  may  have  so 
found. 

It  being  our  duty  to  resolve  the  facts 
where  there  is  any  evidence  upon  the  isSue 
in  favor  of  the  judgment,  we  must  hold  that 
the  Judgment  be  sustained  and  cause  af- 
firmed. 


DB  GRAZIBR  t.  I/JNGINOTTI.    (No.  1346.) 

(Court  of  CHvil  Appeals  of  Texas.     Texarkans. 

Nov.  6,  1914.) 

1.  Landlord  and  Tenant  (I  180*)— Suit  fob 
NoNPATUSNT  or  Taxx»— Defxnbb— Bkkach 
OF  Covenant. 

Conceding  that  a  landlord  consented  to  sub- 
lettinK,  his  collection  of  additional  rent  from 
the  subtenant,  who  was  not  di8tnri>ed  before  On. 
end  of  the  term,  was  not  a  breach  of  the  land- 
lord's covenant  for  qaiet  enjoyment,  constitut- 
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ing  a  defense  to  bia  suit  against  his  tenant  for 
noapayment  of  taxes. 

[Bd.  Note. — £V>r  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  470-481;  Dec.  Dig.  il 
130.*] 

2.  Landlobd  ahd  Tenant  (J  132*)— Posbm- 

SION— DlSTUBBANCE. 

A  tenant  is  not  damaged  by  bis  landlord's 

collection  of  additional  rent  from  a  subtenant. 

[£d.  Note.— For  other  cases,  see  landlord  and 

Tenant,  Cent.  Dis.  U  460-464,  46T-^9,  1188; 

Dec  Dig.  i  132.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty;   W.  T.  Armistead,  Judge. 

Action  by  Joseph  Longinotti  against  Tony 
De  Grazier.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Rollln  W.  Rodgers  and  R.  P.  Dorongh, 
botli  of  Texarkana,  for  appellant  Mabaffey 
&  Thomas,  of  Texarkana,  for  appellee. 

HODOES,  J.  liOnglnottl  sued  De  Grazier 
to  recover  $301.93  as  taxes  which  he  alleged 
De  Grazier  should  hare  paid  <m  certain 
property,  and  for  the  converslMi  of  some 
furniture  and  bar  fixtures  which  had  been 
left  In  the  custody  of  De  Grazier.  De  Graz- 
ier answered,  denying  any  liability  for  the 
sum  sued  for,  and  sought  a  recorery  on  a 
counterclaim  against  Longinotti.  At  the 
conclusion  of  the  evidence,  the  court  in- 
structed a  verdict  for  the  plaintiff,  Iiongl- 
notti,  for  the  sum  of  $301.83,  the  amount  of 
the  taxes  claimed,  and  against  the  defend- 
ant, De  Grazier,  on  bis  counterclaim. 

There  appears  to  be  no  dispute  about  Qie 
facts  in  this  case.  Longinotti  was  the  owner 
of  a  buUding  situated  in  the  city  of  Tex- 
arkana, Tex.,  and  on  August  1,  1806,  leased 
it,  together  with  some  saloon  furniture 
and  bar  fixtures,  to  De  Grazier  for  a  term 
of  five  years;  the  consideration  being  $100 
per  month  and  tibe  payment  of  all  taxes 
levied  against  the  property  during  the  term 
of  the  lease.  The  lease  coDtained  this  pro- 
vision: 

"It  is  made  a  condition  of  this  lease  that  sec- 
ond party  (De  Grazier)  perform  each  and  every 
covenant  and  obligation  imposed  upon  him  here- 
in, among  others  to  pay  said  rent  promptly  on 
first  of  each  month  in  the  manner  stated,  to 
keep  said  property  in  good  repair,  to  pay  all 
taxes  and  assessments  against  said  property, 
and  observe  the  conditions  as  to  sablettlng  of 
■aid  premises  and  all  other  conditions  of  this 
lease.  And  upon  a  failure  to  perform  any  one 
of  the  above  conditions  to  Ik  performed  by  sec- 
ond party,  this  lease  will,  at  the  option  of  the 
first  party  (Longinotti),  be  at  once  terminated, 
and  first  party  is  hereby  given  the  right  in  sucli 
event,  without  notice  or  demand,  to  enter  into 
and  upon  said  premises  or  any  part  thereof  and 
expel  the  lessee  or  those  claiming  under  bim  and 
remove  his  effects  without  t>eing  taken  or  deem- 
ed guilty  of  trespass  or  without  prejudice  to  any 
remedies  which  might  otherwise  be  used  for  ar- 
rears of  rent." 

The  building  was  used  by  De  Grazier  and 
others  for  a  saloon  till  some  time  in  1910, 
when  the  adoption  of  local  prohibitlcm  made 
that  business  unlawful.  It  appears,  how- 
ever, that  during  the  year  1909  De  Grazier 


had  sublet  to  one  Holcombe,  and  that,  after 
prohibition  became  effective,  the  latter  sut>- 
leased  the  property  to  G.  W.  Schlflin.  In 
June,  1910,  C.  V.  Brown  purchased  the  sub- 
lease held  by  Schlflin  and  took  possession  of 
the  building.  He  made  some  alterations  and 
began  using  it  for  the  exhibition  of  moving 
pictures.  By  agreement  with  Holcombe  and 
De  Grazier,  Brown  paid  $100  per  month  as 
rent  to  De  Grazier  and  $20.72  per  month 
to  Holcombe  as  a  monthly  apportionment  of 
taxes  to  be  paid  at  the  end  of  the  year. 
Longinotti  resided  tn  Hot  Springs,  Ark.,  and 
there  Is  no  evidence  that  he  knew  anything 
about  these  transactions,  except  what  may 
be  gathered  from  the  correspondence  that 
passed  between  him  and  De  Grazier.  On 
May  9,  1910,  De  Grazier  wrote  to  Longinotti, 
telUng  lilm  that  the  house  had  been  closed 
since  the  15tb  of  the  preceding  month,  and 
offered  to  surrender  the  lease.  He  also  sug- 
gested that  a  party  In  Tesarkania  desired 
to  rent  the  house  for  a  picture  show,  and  ask- 
ed Iionginotd.  what  should  be  done  with  the 
property.  Longinotti  replied  to  this  com- 
munication a  few  days  afterwards,  acknowl- 
edging the  receipt  of  the  check  for  the  rent, 
and  reminding  De  Grazier  that  he  (Long- 
inotti) stUl  held  him  responsible  for  the 
rent,  and  also  mentioned  the  fact  that  De 
Grazier  had  not  explained  what  kind  of  a 
show  the  people  he  referred  to  wanted  to 
operate  and  what  alterations  they  desired  to 
make  in  the  building,  or  who  the  parties 
were.  De  Grazier  replied,  stating  that  the 
party  who  wanted  the  building  was  a  gen- 
tleman and  in  every  way  responsible;  that 
be  would  spend  $400  or  $500  "fixing  up" 
the  buUding.  He  stated  that  the  building 
would  be  kept  in  good  condition  and  prop- 
erly cared  for,  and  would  be  turned  over  to 
the  owner  in  good  shape  at  the  expiration  of 
the  lease.  He  expressed  a  wish  that  he 
receive  an  early  answer  to  Ids  communica- 
tion. There  appears  to  have  been  no  reply 
to  this  letter.  Shortly  thereafter  Brow<n  en- 
tered into  possession  of  the  building  and  be- 
gan using  it  for  the  exhibition  of  moving 
pictures.  Some  time  in  August  of  the  same 
year.  Brown,  without  the  knowledge  of  De 
Grazier,  made  a  visit  to  Hot  Springs  and 
had  a  personal  interview  with  Longinotti  in 
regard  to  the  property.  It  appears  from 
Brown's  testimony  that  Longinotti  was  very 
much  displeased  with  the  conduct  of  De 
Grazier  in  permitting  him  (Brown)  to  occupy 
the  building  for  a  picture  show,  and  threat- 
ened to  sue  De  Grazier  for  damages.  It 
was  finally  agreed,  however,  between  Brown 
and  Longinotti  that,  if  Brown  would  pay  $oO 
a  month  in  addition  to  what  Longinotti  was 
already  receiving  from  De  Grazier,  Brown 
might  continue  his  occupancy  of  the  prem- 
ises and  would  probably  have  the  privilege 
of  leasing  the  building  after  the  expiration 
of  De  Grazier's  lease,  which  then  had  about 
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one  year  more  to  run.  Brown  says  that  be 
went  to  see  Longinotti  for  tbe  purpose  of 
securing  this  new  lease  upon  tbe  building, 
to  begin  after  tbe  expiration  of  tbat  beld 
by  De  Grazier;  tbat  Longinotti  did  not  tell 
blm  explicitly  tbat  be  migbt  bave  tbe  build- 
ing after  tbat  time,  but  allowed  bim  to  be- 
lieve tbat  be  would,  and  promised  to  give 
bim 'an  answer  within  a  few  days,  but  failed 
to  do  so.  Brown,  bowever,  continued  to  pay 
to  Longinotti  tbe  $50  per  montb  and  to  De 
Grazier  $100  per  month,  and  tbe  taxes  to 
Holcombe,  until  some  time  about  tbe  Ist  of 
February,  1911.  De  Grazier  then  learned  for 
the  first  time  of  Brown's  making  tbe  pay- 
ments to  Longinotti,  and  wrote  to  the  latter 
repudiating  bis  lease  and  disclaiming  any 
further  responsibility  under  tbe  original  con- 
tract He  also  refused  to  pay  tbe  taxes 
which  had  accrued  on  the  property  for  tbe 
year  1910,  and  which  it  is  admitted  amount- 
ed to  $301.93  and  were  due.  These  taxes 
were  subsequently  paid  by  LougmottL 
Brown  continued  in  possession  of  the  build- 
ing, and  thereafter  paid  monthly  tbe  $100 
rent  which  had  formerly  been  paid  by  De 
Grazier,  tbe  $30  which  be  was  to  pay  Longi- 
notti, and  $20  additional,  making  $170  per 
month. 

[1]  The  only  defense  which  De  Grazier 
urges  In  this  suit  is  tbe  conduct  of  Longi- 
notti in  demanding  and  receiving  tbe  $50 
per  mouth  from  Brown.  He  contends  that 
this  conduct  was  a  breach  of  tbe  covenant 
for  Quiet  enjoyment  Tbe  proposition  is 
based  upon  the  assumption  tbat  Longinotti 
bad  consented  in  the  first  instance  to  the 
subletting  of  tbe  property  to  Brown.  Con- 
ceding tbat  this  assumption  is  Justified  by 
tbe  evidence,  there  is  nothing  to  show  that 
either  Brown  or  Be  Grazier  was  disturbed 
in  tbe  possession  of  the  property,  or  in  their 
rights  under  tbe  lease.  According  to  bis 
testimony,  which  is  not  disputed.  Brown  de- 
sired a  continuation  of  the  lease  after  tbe 
expiration  of  tbat  beld  by  De  Grazier,  and 
sought  an  interview  with  Longinotti  for  the 
pun>ose  of  securing  it,  as  well  as  to  prevent 
any  disturbance  of  his  possession  under  De- 
Grazier.  It  Is  true,  as  Brown  states,  Longi- 
notti declined  to  keep  bis  promise,  and 
thially  gave  him  notice  to  quit  at  tbe  ex- 
piration of  tbe  De  Grazier  lease,  which  oc- 
curred about  the  1st  of  August,  1911.  This, 
however,  was  a  matter  between  Brown  and 
Longinotti  exclusively,  and  did  not  in  tbe 
least  disturb  the  relations  of  De  Grazier  and 
Brown.  De  Grazier  ascertained  by  accident 
that  Brown  was  paying  $50  per  month  to 
LongluottL  His  repudiation  which  followed 
seems  to  have  been  prompted  more  by  a  feel- 
ing of  resentment  at  this  exaction  on  the 
part  of  Longinotti  than  by  any  actual  dis- 
turbance of  his  possessory  rights  as  a  ten- 
ant. Tbe  evidence  makes  It  clear  tbat  be 
sustained  no  damage,  and  that  be  was  nei- 


ther actually  nor  constructively  evicted.  In 
the  absence  of  such  consequences,  the  con- 
duct of  Longinotti  in  thus  dealing  with 
Brown  is  no  defense  to  this  action  to  re- 
cover the  taxe.s  then  due.  See  24  Cyc.  pp. 
1059  and  1129,  where  the  authorities  are 
referred  to  in  tbe  notes. 

[2]  The  suit  of  De  Grazier  for  damages 
is  without  merit.  He  had  no  right  to  col- 
lect from  Brown  more  than  Brown  had 
agreed  to  pay  him.  If  by  some  species  of 
oppression  to  which  Brown  did  not  object 
Longinotti  procured  from  Brown  an  addi- 
tional $50  a  month,  that  sum  did  not  belous 
to  De  Grazier.  The  facts  do  not  show  that 
De  Grazier  sustained  any  damages. 

Tbe  Judgment  is  therefore  afiirmed. 


BRYSON  ▼,  ABNEY,     (No.  1273.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

July  1,  1914.     Kekearine  Denied 

Dec.  3,  1914.) 

1.  Dedication    (§   20*)— Pctblio  Roai>— Evi- 
dence. 

Where  unlncJosed  land  of  a  parcel  not 
platted  into  lots  or  streets  was  used  generally  by 
farmers  and  the  public  for  the  purpose  of  hitch- 
ing; horses,  and  leaving  wagons  thereon,  and 
driving  across  and  in  a  promUcuoua  way  to 
reach  roads  on  its  margin,  and  there  was  no  act 
of  the  owner  or  his  predecessor  indicating  a  pur- 
pose to  dedicate  the  laud  to  the  public  use,  there 
was  no  dedication  of  a  right  of  way. 

[M.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S§  17-30;    Dec.  Dig.  |  20. •] 

2.  Easements  (§  8*)— Right  of  Wat— Pkb- 

SCRiniON. 

Where  a  use  by  tbe  public  of  uninclosed 
land  of  a  tract,  not  platted  into  lots  or  strtcts, 
was  permissive  only,  an  easement  of  a  public 
way  by  prescription  could  not  be  acquired. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §1  23,  24,  27-33;   Dec.  Dig.  i  8.*] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  U.  T.  Lytteton,  Judge. 

Action  by  G.  M.  Abney  against  J.  M.  Bry- 
son.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Reversed  and  remanded. 

F.  H.  Preudergast  and  J.  H.  T.  Bibb,  both 
of  Marshall,  for  appellant  Young  &  Abney 
and  S.  P.  Jones,  all  of  Marshall,  for  appellee. 

LEVY,  J.  The  appellee  sought  to  enjoin 
tbe  appellant  from  erecting  a  store  building 
on  the  premises  In  suit,  which  lies  directly 
in  front  of  the  appellee's  residence,  claimlag 
that  it  would  depreciate  tbe  value  of  bis  resi- 
dence lot.  The  grounds  pleaded  for  the  re- 
lief asked  are:  (1)  Tbat  there  bad  been  a 
dedication  by  tbe  owners  of  tbe  premises  to 
public  use;  (2)  that  tbe  premises  was  a  pub- 
lic highway  by  prescription;  (3)  that  J.  W. 
Fu.rrb,  a  prior  owner,  and  the  vendor  of  both 
tbe  parties  to  this  suit,  made  an  agreement 
with  appellee  in  the  purchase  and  sale  of  the 
30-foot  strip  o£C  the  premises  in  suit  tbat  no 
buildings  should  be  erected  on  tbe  part  of 
the  premises  in  suit,  and  tbat  the  right  for 
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the  premises  to  thereafter  c<mtlnue  as  a  pub- 
lic highway  passed  by  implication  with 
Furrh's  deed  to  appellee;  and  (4)  estoppel  of 
J.  W.  Furrh  to  deny  an  easement  to  the  pub- 
lic in  the  premises. 

The  court  submitted  the  case  to  the  Jury 
on  special  Issues.  The  two  pertinent  ques- 
tions submitted  were:  (1)  Did  John  W. 
Furrh,  or  those  from  whom  he  acquired  the 
property,  dedicate  the  premises  in  question 
to  the  public  uses  as  alleged  In  the  plaintiff's 
petition,  and  (2)  did  J.  M.  Bryson  either 
know,  or  iMve  notice  of  such  facts  and  cir- 
cumstances as  would  lead  an  ordinarily  pru- 
dent person  to  discover,  that  the  premises 
had  been  dedicated  to  public  use  at  the  time 
he  purchased  a  part  of  the  premises  in  suit? 
The  Jury  answered  the  questions  in  the  af- 
flrmatlre.  Upon  the  verdict  a  decree  was 
entered  perpetuating  the  temporary  injunc- 
tion previously  granted. 

The  seventh  assignment  is  to  the  effect  that 
there  is  failure  of  proof  to  support  the  ver- 
dict of  the  Jury  that  there  had  been  dedica- 
tion of  the  premises  to  public  use  by  John  W. 
Furrb  or  his  predecessors  In  title.  It  is  be- 
lieved that  the  conclusion  is  inevitable  that 
the  finding,  as  made  by  the  Jury,  is  not  sup- 
ported, as  a  matter  of  law,  by  the  testimony 
in  the  record.  And  as  the  decree  was  found- 
ed on  only  one  alleged  ground,  there  is  ne- 
cessitated a  reversal  of  such  decree. 

[1, 2]  It  appears  that  appellee  bought  a 
tract  of  3%  acres  from  J.  W.  Furrh  about 
22  years  ago,  and  on  the  eastern  part  of  this 
lot  was  located  his  dwelling,  which  fronts 
south.  Waskom  is  a  village  or  community 
of  few  inhabitants,  and  the  appellee's  land 
is  in  Waskom.  It  does  not  appear  that  Was- 
kom was  ever  platted  into  a  town  site,  or 
land  sold  with  reference  to  its  being  laid 
off  into  lots  and  streets.  A  public  road  from 
the  north  runs  on  the  east  of  appellee's  prop- 
erty and  intersects  on  the  south  a  road  run- 
ning from  the  west  Adjoining  appellee's 
land  on  'the  south,  and  between  it  and  the 
roads,  there  is  located  an  open  and  vacant 
plat  of  land  about  123  feet  deep  by  186  feet 
long.  Between  10  and  12  years  ago  J.  W. 
Furrh  conveyed  to  appellee  a  strip  off  of  the 
north  of  the  above  tract  of  about  30  feet  by 
its  length.  Recently  J.  W.  Furrh  conveyed 
appellant  a  lot  off  of  the  west  part  of  the 
strip  of  approximately  87  by  45  feet,  and 
appellant  undertook  to  erect  a  storehouse 
thereon.  It  is  not  deemed  necessary  to  set 
out  all  the  evidence.  At  the  time  appellee 
bought  his  residence  lot  the  entire  strip  on 
the  south  was  open,  vacant  land,  and  was 
so  when  he  bought  the  30-foot  strip  off  of  it 
There  is  no  evidence  that  any  land  was  by 
the  owners  ever  platted  into  lots  or  streets, 
or  even  laid  off  on  the  ground.  There  is  no 
act  of  J.  W.  Furrh  or  his  predecessors  In 
title  even  tending  to  indicate  a  puri)ose  to 
make  a  dedication  of  the  strip  to  public  use. 


There  is  ample  evidence  showing  that  the  nn- 
inclosed  plat  was,  and  had  been  for  years, 
used  generally  by  the  farmers  and  public 
of  the  adjacent  territory  for  purposes  of 
hitching  horses,  and  to  drive  and  leave  wag- 
ons and  other  vehicles  on,  and  to  drive  ve- 
hicles across  in  a  promiscuous  way  to  reach 
the  roads  on  its  margin.  Inhere  appears  no 
specific  claim  of  right  in  the  public  to  so  use 
it  All  that  the  evidence  shows,  we  conclude, 
Is  a  mere  permissive  use  by  the  public  of  the 
vacant  plat,  and  no  purpose  or  intention  on 
the  part  of  J.  W.  Furrh,  or  his  predecessors 
In  title,  that  it  should  be  dedicated  to  the 
public.  The  evidence  is  not  sufBcient  to 
constitute  either  a  dedication  by  the  owners 
or  an  easement  by  prescription.  De  George 
V.  Goosby,  33  Tex.  Civ.  App.  187,  76  8.  W. 
66 ;  Hellbron  v.  Ry.  Co.,  52  Tex.  Civ.  App. 
575,  113  8.  W.  610,  979;  aty  of  Atlanta  v. 
By.  Co.,  66  Tex.  Civ.  App.  226,  120  8.  W. 
923. 

The  Judgment  is  reversed  and  the  cause 
remanded. 


BALL-OABDEN    CO.    v.   BIDGELL. 
(No.   7157.) 

(Court    of   Civil    Appeals   of   Texas.      Dallas. 

July  4,  1914.     Rehearing  Denied 

Dec.  19,  1914.) 

1.  OoNTBACTs  (8  284*)— Construction. 

Where  a  contract  for  the  sale  of  gravet 
provided  that  the  buyers  shonld  pay  only  for 
material  usable  under  the  terms  of  their  con- 
tract with  the  federal  government  for  loclts  and 
dams  as  interpreted  by  the  United  States  en- 
gineer in  charge,^  the  determination  of  the  en- 
gineer i»  conclusive. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1292-1302, 1308-1310,  1312-i;ne. 
1326-13^  1340-1342,  1344-1346,  1350,  1351 ; 
Dec.  Dig.  I  284.»] 

2.  CoNTBAOTS  (J  290*)— Rejection— Estoppel 
—  Bquitablb  Ebtoppki.  —  What  Consti- 
tutes. 

The  buyers  are  not  estopped  from  denying 
that  gravel  tendered  by  the  seller  was  not 
usable  under  the  contract,  because  the  engineer, 
after  rejecting  It,  allowed  them  to  use  that  part 
which  was  delivered,  upon  putting  more  concrete 
in  the  mixture,  it  appearing  that  the  buyers 
did  nothing  to  cause  the  seller  to  change  his 
position  and  that  the  use  of  additional  concrete 
would  vastly  Increase  the  expense  of  the  work. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1317;  Dec.  Dig.  f  290.*] 

3.  CONTBACTS   (g  290*)— CONSTBTJCTION. 

The  engineer  who  rejected  the  gravel  de- 
livered and  tendered  was  not  authorized,  im- 
der  the  government  contract  providing  tliat  he 
might  vary  the  percentage  of  concrete  in  case 
stone  dust  or  sand  be  found  in  the  gravel,  to 
permit  the  use  of  gravel  not  up  to  specifications 
and  containing  no  stone  dust  and  to  require  ad- 
ditional cement,  so  as  to  compel  the  buyers  to 
accept  gravel  not  up  to  specifications. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1317 ;  Dec.  Dig.  g  290.*] 

4.  Appeal  and  Error  (g  1175*)— Determina- 
tion. 

Where  the  case  was  fully  developed  below, 
it  is  the  duty  of  the  appellate  court,  if  possible, 
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to  render  such  Judgment  as  should  have  been 
rendered  by  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  4673-4687;  Dec.  Dig.  § 
1175.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Action  by  R.  R.  Rldgell  against  George  A. 
Garden  and  P.  D.  C.  Ball,  copartners  doing 
business  as  the  Ball-Carden  Company.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  rendered. 

B.  B.  Hemphill,  Tarlton,  Morrow  &  Cock- 
rell,  and  Gray  &  McBride,  all  of  Dallas,  for 
appellants.  T.  B.  Rldgell,  of  Rockwall,  and 
3.  C.  Muse,  of  Dallas,  for  appellee. 

TALBOT,  J.  Appellee  RldgeU  brought  this 
suit  against  appellants,  Ball-Carden  Com- 
pany, a  partnership  firm  composed  of  George 
A.  Garden  and  P.  D.  C.  Ball,  alleging  that 
appellants  had  contracted  to  buy  from  ap- 
pellee 26,000  yards  of  gravel  and  sand  to 
be  used  in  the  construction  of  loclcs  and 
dams  numbered  2  and  4  on  the  Trinity  river 
for  the  United  States  government,  the  total 
consideration  for  said  gravel  and  sand  being 
$2,600.  It  Is  charged  that  the  appellants, 
after  having  taken  and  used  $249.59  worth 
of  gravel,  had  failed  to  take  the  balance  of 
the  gravel,  as  contracted  for,  and  Judgment 
was  sought  and  rendered  for  the  unpaid  por- 
tion of  the  contract  price  for  the  gravel,  the 
judgment  being  for  $2,350.31,  with  interest 
The  contract  sued  on  is  in  writing,  is  dated 
February  26,  1909,  and  the  portions  thereof 
material  to  this  controversy  are  as  follows: 

"Know  all  men  by  these  presents,  that  I,  R  R. 
Rldgell,  for  and  in  consideration  of  the  sum  of 
twenty-six  hundred  (?2600.00)  dollars,  to  be 
paid  to  me  as  hereinafter  set  forth,  do  hereby 
sell,  assign  and  convey  unto  Ball-Garden  Com- 

Sany,  a  firm  composed  of  P.  D.  C.  Ball  and 
ieorgE  A.  Garden,  twenty-sli  thousand  (26,000) 
yards  of  gravel,  or  gravel  and  sand,  or  rock  and 
sand,  hereinafter  called  material,  in  such  propoi^ 
tions  as  may  be  desired  by  Ball-Carden  Com- 
pany; said  material  being  embraced  within 
and  on  or  under  the  ground  selected  by  Ball- 
Garden  Company,  a  part  of  the  premises  of  the 
above  named  seller,  situated  about  two  miles 
in  a  southerly  direction  from  the  town  of  Kle- 
hurg  in  Dallas  county,  Texas.  The  conditions 
of  this  sale  are  as  follows:  Said  Ball-Garden 
Company  shall  not  be  bound  to  pay  for  any 
material,  which  is  not  usable  under  the  terms 
of  their  contracts  witli  the  United  States  gov- 
ernment on  locks  and  dams  Nos.  2  and  4,  as  the 
same  is  or  may  be  interpreted  by  the  United 
States  engineer  in  charge,  nor  for  any  material 
which,  not  having  been  used  in  such  locks  and 
dams,  has  been  washed  away  or  made  unavail- 
able for  said  use  by  floods  or  overflows,  or 
otherwise,  but  the  said  Ball-Garden  Company 
shall  be  boimd  to  pay  unto  said  seller,  only  for 
said  material  used  in  the  construction  of  the 
said  locks  and  dams,  the  sura  of  eleven  (11) 
cents  per  cubic  yard,  measured  in  place  as  con- 
crete in  said  locks  and  dams,  and  the  same  shall 
be  paid  for  according  to  the  estimate  of  the 
government,  monthly,  on  the  15th  day  of  each 
month  succeeding  the  month  for  which  such 
measurement  and  estimate  is  made:  For  so 
much  of  said  material  as  is  not  used  in  said 


locks  and  dams  Nos.  2  and  4,  and  nsed  elw- 
where  or  sold  by  Ball-Garden  Ciompany  for  such 
use,  but  the  same  is  to  he  used,  if  material  of- 
fered comes  up  to  specifications  of  govern- 
ment, but  same  must  be  offered  so  as  not  to 
delay  the  use  thereof,  the  said  Ball-Garden 
Company  are  to  pay  unto  the  said  seller  the 
sum  of  ten  (10)  cents  per  cubic  yard,  measured 
on  cars,  until  said  payments,  together  with  the 
payments  made  for  said  material,  measured  as 
concrete  in  place  in  said  locks  and  dams,  as 
aforesaid,  shall  equal  the  sum  of  twenty-six 
hundred  ($2600.00)  dollars,  when  this  contract 
shall  he  considered  by  the  parties  hereto  to  bare 
been  completely  fulfilled.  *  ♦  •  It  is  under- 
stood, as  aforesaid,  die  basis  of  measurement 
of  the  material  used  in  said  locks  and  dams  shall 
be  the  concrete  in  place  in  said  locks  and  dania, 
but  if  any  party  hereto  shall  he  dissatisfied 
with  the  measurement  of  same  by  the  engineer 
of  the  United  States  government  in  charge,  then 
they  shall  co-operate  together  for  the  purpose  of 
securing  an  absolutely  correct  measurement" 

The  defendant  P.  D.  C.  Ball,  not  having 
been  served  with  citation,  did  not  appear  and 
answer,  but  the  defendants  Ball-Carden  Com- 
pany and  George  A.  Garden  answered  by 
general  and  special  demurrers,  a  general 
denial  of  the  material  allegations  of  plain- 
tiff's petition,  and  specially,  among  other 
things,  that  the  effect  and  meaning  of  the 
contract  which  was  entered  into  was  that 
the  defendants  were  not  required  to  accept 
the  sand  and  gravel  offered  by  plaintiff  un- 
less the  same  should  come  up  to  the  specifi- 
cations promulgated  by  the  United  States 
government,  whereunder  saTd  locks  and  dams 
were  to  be  constructed,  and  were  not  to  be 
used  or  paid  for  unless  said  sand  and  gravel 
were  usable  by  the  defendants  under  the 
terms  of  their  contracts  with  the  United 
States  government  for  the  construction  of 
said  locks  and  dams  Nos.  2  and  4,  as  said 
contracts  should  be  interpreted  by  the  Unit- 
ed States  engineer  in  charge,  that  defendants 
tendered  the  sand  and  gravel  of  the  plain- 
tiff to  the  said  engineer  in  charge  of  the 
construction  of  said  locks  and  dams,  and  that 
said  engineer  decided  that  said  sand  and 
gravel  was  not  usable  under  the  terms  of 
said  contracts  with  the  government,  and  re- 
fused to  allow  defendants  to  use  same  \n  the 
construction  of  said  locks  and  dams,  and 
therefore  defendants,  under  the  terms  of 
their  contract  with  plaintiff,  were  not  ob- 
ligated to  and  did  not  use  said  sand  and 
gravel.  These  defendants  also  pleaded  the 
statutes  of  limitation  of  two  and  four  years 
in  bar  of  plaintilTs  action.  A  trial  by  the 
court  without  a  Jury  resulted  in  a  verdict 
and  Judgment  In  favor  of  the  plaintiff 
against  the  firm  of  Ball-Carden  Compauy 
and  George  A.  Garden  individually,  and  they 
appealed. 

[1]  The  leading  question  arising  on  the  ap- 
peal, and  one  that  controls  the  decision  of 
the  case,  is  whether  or  not  the  gravel  daba- 
ed  to  have  beea  purchased  by  appellants 
from  appellee  came  up  to  or  complied  with 
the  specifications  of  appellants'  contract  with 
the  United  States  government  and  "usable." 
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as  contemplated  by  tbe  terms  of  appellants' 
contract  with  the  appellee.  In  the  construc- 
tion of  the  locks  and  dams  In  question.  Ap- 
pellants contracted  to  take  26,000  yards  of 
gravel  and  sand  from  appellee's  land  and  to 
pay  him  therefor  11  cents  per  cubic  yard, 
or  $2,600  for  the  whole.  They  took  only 
about  2,269  yards,  paying  therefor  the  sum 
of  ^49.59,  and  appellee's  suit  is  bottomed 
upon  appellants'  failure  to  take  all  the  gravel 
and  sand  which  they  agreed  to  take  under 
the  contract  of  purchase.  Appellee  testified : 
"Mr.  Garden  paid  me  for  all  that  he  got.  My 
complaint  is  that  they  did  not  take  the  gravel 
that  they  contracted  to  take." 

The  contract  for  the  purchase  of  appel- 
lee's gravel  and  sand  was  made  after  appel- 
lants had  contracted  with  the  United  States 
government  to  construct  locks  and  dams 
Nos.  2  and  4,  and  for  the  purpose  of  enabling 
tbem  to  carry  out  that  contract.  Their  con- 
tract with  the  United  States  government  spe- 
cifically regulated  the  proportions  of  the 
sand,  gravel,  and  cement  which  were  to  be 
nsed  in  the  construction  of  the  work  thereby 
undertaken,  and  particularly  stated  that  the 
gravel  should  be  clean  and  of  a  satisfactory 
qnality,  and  that  not  less  than  50  per  cent. 
of  it  sbonld  be  composed  of  pebbles  not  less 
than  one  Inch  in  diameter.  As  has  been 
seen,  appellants  purchased  appellee's  gravel 
and  sand  upon  condition  that  they  were  not 
bound  to  pay  for  any  of  it  which  was — 
"not  nsable  nnder  the  terms  «f  their  contract 
with  the  United  States  government  on  locks  and 
dams  Nob.  2  and  4,  as  the  same  is  or  may  be 
Interpreted  by  the  United  States  engineer  in 
charge,  nor  for  any  material  which,  not  having 
been  used  in  such  locks  and  dams,  has  been 
washed  away  or  made  unavailable  for  said  nse 
by  floods  or  overflows  or  otherwise." 

The  concrete  to  be  used  in  the  construction 
of  the  locks  'and  dams  as  specified  in  said 
contract  with  the  government  was  to  be  com- 
posed of  one  barrel  of  Portland  cement,  12 
cubic  feet  of  sand,  and  84  cubic  feet  of  bro- 
ken stone  or  gravel,  all  measured  by  loose 
bulk  or  an  approved  method,  and  in  the  event 
stone  dust  or  sand  was  found  in  the  broken 
stone  or  gravel,  these  proportions  might  be 
varied  by  the  engineer  to  suit  the  existing 
conditions..  Now,  It  is  placed  beyond  con- 
troversy by  the  evidence  that  the  gravel  con- 
tracted for  by  appellants  did  not  measure  up 
to  or  comply  with  the  specifications  contain- 
ed In  appellants'  contract  with  the  United 
States  government  A.  E.  Waldron,  who  was 
the  engineer  of  the  United  States  govern- 
ment, in  charge  of  and  superintending  the 
work  of  constructing  the  locks  and  dams,  and 
whose  duty  it  was  to  see  that  the  gravel  and 
sand  used  in  the  construction  complied  with 
the  specifications  in  appellants'  contract  with 
the  government,  unequivocally  testified  that 
the  gravel  bought  by  appellants  from  appel- 
lee did  not  comply  with  said  specifications, 
and  that  he  refused  to  allow  It  to  be  used  by 
appellants  in  the  construction  of  the  locks 
and  dams.    Among  other  things,  he  said : 


"The  proportion  of  large-size  pebbles  in  the 
gravel  was  nowhere  near  that  required  by  the 
specifications.  I  refused  to  allow  the  use  of 
gravel  containing  too  large  a  proportion  of 
■mall-sise  pebbles.  No  question  arose  as  to 
the  sand,  but  the  gravel  did  not  comply  with 
the  specifications.  The  contract  required  that 
the  work  be  performed  in  accordance  with  the 
specificationfl  mentioned.  The  proportion  of 
pebbles  exceeding  said  size  was  not  as  large  as 
required  by  the  specifications.  In  fact,  as  I 
now  recall  it,  there  were  practically  no  pebbles 
of  the  else  which  the  specifications  required 
should  constitnte  some  30  or  40  per  cent,  of  the 
gravel." 

By  the  terms  of  appellants'  contract  with 
appellee  the  question  of  whether  or. not  the 
gravel  purchased  compiled  with  the  Bi)eclfl- 
cations  of  appellants'  contract  with  the  Unit- 
ed States  for  the  construction  of  the  locks 
and  dams  was  left  to  the  judgment  of  the 
government's  engineer,  and  the  determina- 
tion of  A.  E.  Waldron  that  it  did  not  Is  con- 
clusive of  the  matter,  regardless  of  any  view 
other  witnesses  may  have  expressed  in  rela- 
tion thereto,  and  settles  the  issue  in  favor 
of  the  appellants. 

[2]  But  notwithstanding  the  engineer  decid- 
ed that  the  gravel  agreed  by  appellants  to  be 
tak^i  from  appellee's  land  did  not  comply 
with  the  specifications  of  appellants'  contract 
with  the  United  States  government,  yet  the 
evidence  clearly  shows  that  afterwards  the 
engineer  agreed  that  the  gravel  might  be 
used  in  the  construction  of  the  locks  and 
dams,  provided  appellants  would  use  in  the 
concrete  mixture  an  additional  sack  of  ce- 
ment to  each  cubic  yard  thereof,  and  that 
appellants,  nnder  this  requirement,  used  the 
amount  of  gravel  paid  for  by  them,  and  ap- 
pellee contends  that  in  view  of  these  facts  ap- 
pellants are  estopped  from  denying  that  the 
gravel  was  usable  nnder  their  contract  with 
the  government.  Should  this  view  of  appel- 
lee be  sustained?  We  think  not  The  theory 
of  estoppel  advanced  Is  not,  In  our  opinion, 
correct.  There  is  no  evidence  In  the  record 
that  appellee  was  induced  by  the  conduct  of 
appellants  to  change  his  attitude  with  re- 
spect to  the  written  contract  made  with  ap- 
pellants or  the  subject-matter  of  said  con- 
tract; nor  Is  there  any  testimony  that  said 
contract  was  ever  in  any  manner  altered  or 
modified.  PlnintifiP's  petition  and  alleged 
cause  of  action  Is  based  solely  upon  said 
written  contract,  and  appellee  testified  that 
Ball-Garden  Company  never  asked  him  to 
make  any  change  in  said  contract  Besides, 
in  appellee's  brief  it  is  declared  that  he  "re- 
lies for  a  recovery  upon  the  contract  between 
appellant  and  appellee  which  appears  in  the 
statement  of  facts."  The  undisputed  evi- 
dence is  that  the  engineer  of  the  United 
States  government  condemned  the  gravel 
agreed  to  be  taken  from  appellee,  on  the 
ground  that  It  did  not  come  up  to  the  specifi- 
cations in  appellants'  contract  with  the  gov- 
ernment, and  only  permitted  the  nse  of  It  at 
all  upon  the  condition  that  one  sack  of  ce- 
ment, in  addition  to  the  number  required  by 
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the  specifications,  be  need;  that  the  amount 
of  gravel  used  by  appellants,  after  this  de- 
mand of  the  United  States  government,  was 
used  by  appellants  in  an  honest  effort  to 
perform  their  contract  with  the  government, 
and  that  this  effort  demonstrated  that  the 
use  of  the  extra  sack  of  cement  would  entail 
upon  them  an  additional  expense,  in  con- 
structing the  locks  and  dams  of  about  50 
cents  per  yard  of  concrete  to  be  used  there- 
for, and  would  be  practically  prohibitive  of 
the  use  of  appellee's  gravel  in  doing  that 
work.  It  is  because  of  this  effort  that  appel- 
lee contends  that  appellants  have  forfeited 
their  right  to  insist  upon  the  recognition  by 
the  courts  of  that  provision  of  their  contract 
with  appellee  which  renders  them  liable  to 
him,  for  only  such  gravel  as  was  usable,  un- 
der the  terms  of  their  contract  with  the  Unit- 
ed States  government,  and  our  conclusion  is 
that  the  contention  is  not  sound. 

[3,4]  The  claim  of  appellee  to  the  effect 
that,  under  the  terms  of  appellants'  contract 
with  the  United  States  government,  the  en- 
gineer was  authorized  to  vary  the  propor- 
tions of  the  gravel,  sand,  and  cement  to  be 
used  in  the  concrete  mixture,  and  that  there- 
fore the  engineer,  in  requiring  the  use  of  the 
extra  sack  of  cement,  did  no  more  than  said 
contract  provided  for,  is  not  borne  out  by  the 
language  of  the  contract.  The  only  power 
given  the  engineer  to  vary  the  proportions  of 
gravel,  sand,  and  cement,  as  specified  in  the 
contract,  was  where  "stone  dust  or  sand  was 
found  in  the  broken  stone  or  gravel."  In 
this  event  only  was  the  engineer  authorized 
to  vary  the  proportions  to  meet  and  satisfy 
the  existing  conditions.  The  contract  will  be 
searched  in  vain  for  authority  conferred  up- 
on the  engineer  to  vary  the  requirement  as 
to  the  quality  or  size  of  the  gravel  to  be  used, 
and  the  contract  expressly  stipulates  that 
the  gravel  "shall  be  clean  and  of  a  satisfac- 
tory quality,  and  not  less  than  50%  of  It 
shall  be  composed  of  pebbles  and  not  less 
than  one  Inch  in  diameter."  It  is  not  pre- 
tended that  because  of  "stone  dust"  or  "sand" 
found  in  the  gravel  acquired  from  appellee, 
the  engineer  was  authorized  to  demand  the 
use  of  the  extra  sack  of  cement.  Tbere  is  no 
evidence  whatever  that  such  dust  or  sand 
was  found  in  the  gravel,  and  hence  no  basis 
for  any  such  contention. 

Our  conclusion  is  that  the  g^ravel  appel- 
lants contracted  to  take  from  appellee's  land 
was  not  "usable"  under  the  terms  of  appel- 
lants' contract  with  the  United  States  govern- 
ment according  to  the  ruling  of  the  govern- 
ment's engrineer,  and  that  therefore  appel- 
lants, under  the  terms  and  conditions  of 
their  contract  of  purchase  from  appellee, 
were  not  bound  to  take  and  pay  for  said 
gravel,  and  that  Judgment  should  have  been 
rendered  in  the  court  below  in  their  favor. 
This  conclusion  renders  it  unnecessary  to 
consider  any  other  question  presented  in  ap- 
pellants' brief,  and,  as  the  case  seems  to  have 


been  fuUy  developed,  tt  becomes  our  duty 
to  render  in  this  court  such  Judgment  as 
should  have  been  rendered  in  the  trial  court 
It  is  therefore  ordered  that  the  judgment 
of  the  district  court  be  reversed,  and  that 
Judgment  be  rendered  in  this  court  for  appel- 
lants. 


ST.  LOUIS,  S.  F.  &  T.  RT.  CO.  T.  SBCITH. 
(No.  7219.) 

(Conrt   of   Civil    Appeals    of   Texas.      DaUas. 

Nov.  21,  1914.     Rehearing  Denied 

Dec.  19,  1914.) 

1.  LmiTATiON  OF  Actions  (8  127*>— Amend- 
ment OF  PiBADiNO — Nbw  Cause  of  Ac- 
tion. 

Where  a  widow  of  a  railroad  employ^ 
killed  while  engaged  in  interstate  commerce 
sned  as  widow,  asserting  that  her  cause  arose 
under  a  state  statute,  it  was  not  the  beginning 
of  a  new  action  for  her  to  file  an  amended  pe- 
tition as  the  personal  representative  of  the  de- 
ceased seeking  recovery  under  the  federal  EJm- 
ployers'  Liability  Act  (Act  April  22,  1908,  c 
149,  35  Stat.  65  [U.  S.  Comp.  St  1913,  |{  8657- 
8665]),  as  the  substitution  of  the  personal  rep- 
resentative relates  back  to  the  filing  of  the  orig- 
inal petition;  hence  limitations  did  not  apply 
to  the  filing  of  the  amended  petition. 

[E!d.  Note. — For  other  oases,  see  Limitation  of 
AcHona,  (3ent.  Dig.  H  643-647;    Dec  Dig.  { 

2.  CoOTB  (S  82*)— AWABD. 

Where  the  widow  of  an  employ^  of  a  rail- 
road company  killed  while  engaged  in  interstate 
commerce  ultimately  recovered  judgment  under 
the  federal  Employers'  Liability  Act  as  hia 
personal  representative,  it  was  not  improper, 
though  the  railroad  company  procured  the  re- 
versal of  a  judgment  in  favor  of  the  widow 
where  she  sued  as  such,  to  assess  all  costs 
against  the  company,  including  those  up  to  the 
time  the  widow  was  substituted  as  personal  rep- 
resentative. 

[Ed.  Note. — For  other  cases,  see  Costs.  Cent 
Dig.  §8108-132;   Dec.  Dig.  8  32.*] 

Appeal  from  District  Court,  Grayson  0>un- 
ty;   W.  M.  Peck,  Judge. 

Action  by  Maude  Smith,  administratrix, 
against  the  St  Louis,  San  Francisco  &  Tex- 
as Railway  (Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  and.  Head,  Dlllard,  Smith,  Maxey 
&  Head,  of  Sherman,  for  appellant.  Wolfe 
&  Wood,  of  Sherman,  for  appellee. 

RAINEY,  C.  J.  This  suit  was  originally 
instituted  by  Maude  Seale,  F.  H.  Scale,  and 

3.  B.  Seale,  widow  and  father  and  moCier, 
respectively,  of  M.  T.  Seale,  deceased,  to  re- 
cover damages  for  the  death  of  the  said  M. 
T.  Seale,  who  was  killed  by  being  run  over 
by  a  switch  engine  in  the  yards  of  the  St. 
Louis,  San  Francisco  &  Texas  Railway  0>m- 
pany  at  Sherman,  Tex.,  on  January  16,  1909. 
A  verdict  and  Judgment  was  obtained  by 
said  parties,  from  which  afl  appeal  was  per- 
fected by  the  railway  company  to  the  Court 
of  Civil  Appeals  for  the  Fifth  supreme  Judi- 
cial district,  and  the  Judgment  of  the  lower 
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court  was,  by  said  Court  of  Civil  Appeals, 
affirmed;  the  Judgment  of  affirmance  being 
reported  In  148  S.  W.  1099.  A  writ  of  error 
was  denied  by  the  Supreme  Court  of  the 
state  of  Texas.  The  holding  of  the  Court 
of  Civil  Appeals,  in  so  far  as  the  same  af- 
fects the  issue  now  .before  this  court,  was 
that  the  facts  did  not  disclose  a  cause  of  ac- 
tion arising  under  the  federal  Employers' 
Liability  Act;  but,  if  they  did,  the  contention 
of  the  railway  company  that  the  suit  should 
have  been  brought  by  a  personal  representa- 
tive of  the  deceased  should  have  been  taken 
advantage  of  by  proper  pleading  in  the  trial 
court.  A  writ  of  error  was  granted  by  the 
Supreme  Court  of  the  United  States.  That 
court  held  that  the  facta  disclosed  a  cause  of 
action  arising  under  the  federal  Employers' 
Liability  Act,  and  that  the  suit  could  be  pros- 
ecuted only  by  a  personal  representative  of 
the  deceased,  and  reversed  and  remanded  the 
case  without  prejudice  to  such  rights  as  a 
personal  representative  of  the  deceased  may 
have.  The  opinion  may  be  found  in  229  tJ. 
S.  156,  33  Sup.  Ct  651,  57  L.  Ed.  1129,  Ann. 
Cas.  1914C,  156.  Upon  the  return  of  the 
mandate  from  the  United  States  Supreme 
Court  a  motion  was  made  in  the  Court  of 
CivU  Appeals  for  the  Fifth  district  to  enter 
Judgment  in  its  behalf  on  the  ground  that 
more  than  two  years  had  elapsed  since  the 
accrual  of  the  right  of  action,  and  that  the 
making  of  the  personal  representative  a 
party  would  be  the  beginning  of  a  new  suit, 
and  was  therefore  barred  by  limitation. 
This  motion  was  refused.  The  opinion  on 
said  motion  may  be  found  in  160  S.  W.  317. 
Since  the  filing  of  the  original  suit,  Maude 
Scale,  widow  of  M.  T.  Seale,  deceased,  in- 
termarried with  one  Frank  Smith,  and  hav- 
ing theretofore  been  appointed  administra- 
trix of  the  estate  of  the  deceased  for  the 
purpose  of  prosecuting  this  suit,  on  the  11th, 
day  of  December,  1913,  she  filed  a  motion  in 
the  trial  court  asking  permission  to  be  sub- 
stituted as  the  party  plaintiff  in  lieu  of  the 
original  parties  plaintiff,  which  motion  was 
duly  granted  by  the  court.  After  the  grant- 
ing of  said  motion,  but  on  the  same  day,  to 
wit,  December  11,  1913,  she  filed  her  third 
amended  original  petition  in  which  she  pros- 
ecutes her  suit  as  personal  representative  of 
the  deceased.  The  cause  was  tried  on  Janu- 
ary 19,  1914,  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  appellee  for  $7,500. 
Appellant  presented  its  motion  for  new  trial, 
which  was  by  the  court  overruled.  Excep- 
tions were  reserved  to  the  action  of  the  court 
in  mat  regard,  as  to  other  matters  on  the 
trial  of  said  cause,  and  the  cause  is  appeal- 
ed to  this  court  for  review. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overruling  defend- 
ant's third  special   exception  to  plainOfTs 
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third  amended  original  petition  on  the 
ground  that  it  asserts  a  new  cause  of  ac- 
tion, and  was  filed  more  than  two  years  aft- 
er the  accrual  of  the  original  cause  of  action. 
[1]  The  proposition  presented  is  that: 
"Appellee's  original  petition  and  first  and  sec- 
ond amended  original  petitions  asserted  a  cavse 
of  action  under  the  Texas  Death  Statute.  The 
third  amended  original  petition  asserts  a  cause 
of  action  under  the  provlaions  of  the  federal 
Employers'  Liability  Act,  which  is  a  new  and 
distinct  cause  of  action  from  that  asserted  in 
her  original  pleadings.  The  third  amended  orig- 
inal petition  was  filed  more  than  two  years  after 
the  cause  of  action  arose,  and,  under  the  pro- 
visions of  the  federal  Employers'  liability  Act, 
the  same  is  barred,  and  appulant's  exception  to 
said  petition  on  that  account  should  have  been 
sustained." 

The  allegations  in  the  last  amendment  and 
to  which  the  exceptions  were  leveled  are 
substantially,  in  fact  almost  literally,  the 
same  as  those  in  the  second  amendment,  ex- 
cept in  the  last  the  widow  of  the  deceased, 
M.  T.  Seale,  having  married  again,  and  hav- 
ing been  appointed  administratrix  of  his  es- 
tate, by  leave  of  the  court,  as  such  represen- 
tative made  herself  a  party  plaintiff  in  lieu 
of  the  original  plaintiff.  The  last  amend- 
ment did  not  set  up  a  new  cause  of  action 
under  the  provisions  of  the  federal  Employ- 
ers' Liability  Act  any  more  than  did  the  sec- 
ond amendment.  On  the  first  appeal  the 
case  was  affirmed,  but  on  writ  of  error  to  the 
Supreme  Court  of  the  United  States  it  was 
reversed,  because  plaintiff  was  not  capable  of 
recovering  in  her  individual  capacity,  "bill 
only  through  the  deceased's  personal  repre- 
sentative." Railway  Co.  v.  Maude  Seale,  229 
U.  S.  166,  33  Sup.  Gt  661,  67  L.  Ed.  1129, 
Ann.  Cas.  1914C,  166. 

The  substitution  of  the  personal  represen- 
tative of  a  deceased  party  is  not  the  begin- 
ning of  a  new  cause  of  action,  but  it  relates 
back  to  the  filing  of  the  original  petition. 

We  think  the  case  of  Railway  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct.  136,  57  L.  Ed.  355, 
Ann.  Cas.  1914B,  134,  is  decisive  of  this  prop- 
osition. The  holding  of  our  Supreme  Court, 
Is  to  the  same  effect  Price  v.  Wiley,  10* 
Tex.  142,  70  Am.  Dec.  328;  Mattel  t.  Sinn- 
ers, 26  Tex.  551,  and  others. 

The  amendment  setting  up  no  new  cause 
of  action,  the  statute  of  limitation  did  not 
apply  (Railway  Co.  v.  Davidson,  68  Ten. 
370,  4  S.  W.  636),  and  there  was  no  error  in 
the  overruling  of  the  exception. 

What  we  have  haetofore  said  settles  the 
third  assignment  of  error  against  appellant, 
and  it  la  overruled. 

[2]  The  second  assignment  of  error  com- 
plains of  the  court  for  not  taxing  the  costs 
that  had  accrued  In  said  suit  up  to  the  time 
of  making  new  parties,  etc.,  against  plain- 
tiff. The  court  did  not  err  in  this  resi>ect, 
and  said  assignment  is  overruled. 

The  Judgment  is  affirmed. 
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BANKS  y.  BLAKE  et  al.     (No.  6710.) 

(C!ourt  of  Civil  Appeals  of  Texas.     Galveston. 

Not.  13,  1914.    Rehearing  Denied 

Dec.  10,  1914.) 

1.  Appeai,  and  Erbob  (S  760*)— Absionkents 
OF  Ebbob — Etpect. 

An  assi^ment  that  the  court  erred  in  over- 
ruling plaintiff's  motion  to  set  aside  the  judg- 
ment for  defendants  and  to  retry  the  cause  on 
its  merits  as  between  all  the  parties,  because  the 
judgment  was  not  final,  in  that  it  did  not  dispose 
of  the  rights  of  all  the  parties,  nor  all  the  is- 
sues, such  motion  being  merely  one  for  a  new 
trial,  and  filed  too  late,  and  not  an  equitable  suit 
for  a  new  trial,  was  insufficient  to  present  for 
review  the  question  whether  the  judgment  was 
final. 
fEd.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §§  3074-S083;    Dec.  Di«.  g 

750.*] 

2.  Apfxai.  and  Ebbob    (S  20*)— Obdebs  Ap- 
pealablk— jubisdiction. 

Where  a  motion  for  a  new  trial  to  set  aside 
a  judgment  rendered  at  a  former  term  was  filed 
too  late,  so  that  the  district  court  had  no  juris- 
diction to  entertain  it,  no  appeal  would  lie  from 
an  order  overruling  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  81-87 ;   Dec.  Dig.  $  20.*] 

8.  Apfeai.  and    Ebbob   ({  719*)— Appellate 

COUBT— Jtjbibdiction. 

It  is  within  the  province  of  the  Court  of 
Civil  Appeals  to  determine  in  any  case  whether 
it  has  jurisdiction  to  entertain  an  appeal,  re- 
gardless of  whether  the  matter  is  presented  by 
an  assignment  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  §§  2968-2982,  3490;  Dec.  Dig. 
g  719.*] 

4.  Pabtition  (g  95*)  —  Pboceedinob  —  Finai. 
Judgment. 
^  Plaintiff  sued  for  partition,  claiming  an  un- 
divided interest  in  the  land  in  controversy,  and, 
his  suit  being  resisted  on  the  ground  that  he 
had  no  title,  he  appealed,  and  pleaded,  in  ad- 
dition to  the  plea  of  not  guilty,  the  defense  of 
the  statute  of  limitations  of  three,  five  and  ten 
years.  A  verdict  was  rendered  in  favor  of  de- 
fendant B.  alone,  while  the  judmnent  recited 
that  plaintiff  take  nothing  and  the  defendants 
go  hence,  etc.  Held,  that  the  effect  of  the  judg- 
ment was  to  declare  that  plaintiff  had  no  title  to 
any  part  of  the  land,  and  therefore  was  not  enti- 
tled to  partition  as  to  one  and  all  of  the  de- 
•  fendants,  who,  so  far  as  plaintiff's  claim  waa 
concerned,  were  entitled  to  go  hence,  etc.,  and 
was  therefore  finaL 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  gg  300-316;   Dec.  Dig.  g  96.*] 

Error  from  District  Court,  Jasper  County; 
W.  B.  Powell,  Judge. 

Suit  by  W.  Qerard  Banks  against  Roi 
Blake  and  others  for  partition.  From  a  judg- 
ment in  favor  of  defendants,  plaintid  brings 
error,  and  appeals  from  an  order  denying  a 
motion  to  set  aside  tlie  judgment  and  for  a 
new  trial.    Affirmed. 

See,  also,  148  S.  W.  1183. 

H.  C.  Howell,  of  Jasper,  for  plaintiff  in 
error.  Blake  &  Williams,  of  Jasper,  for  de- 
fendants in  error. 

McMEANS,  J.  W.  Gerard  Banks  brought 
this  suit  against  Roi  Blake,  Henry  Bendy, 
Marunda  Bendy,  Robert  Bendy,  Jim  Bendy, 


Alma  Bendy,  Alford  Bendy,  Mrs.  Emma  Mc- 
Kinney,  John  McKlnney,  Mrs.  Willie  Watson, 
Dave  Watson,  Mrs.  Dora  Wagner,  F.  M. 
Wagner,  Kate  Dawson,  Wyatt  Dawson,  Jerry 
Bryant,  and  Alice  Bryant  for  partition  of  177 
acres,  the  Jesse  B.  McNeely  labor  of  land,  in 
Jasper  county ;  the  plaintiff  claiming  an  un- 
divided Interest  of  157  acres  therein,  and 
conceding  the  ownership  of  10  acres  to  the 
defendants  Roi  Blake,  Jerry  Bryant,  and 
Alice  Bryant,  and  10  acres  to  the  other  de- 
fendants. 

Defendants  Kate  and  Wyatt  Dawson  an- 
swered, praying  that  the  land  be  partitioned 
and  that  the  portion  thereof  to  which  they 
were  entitled  be  set  apart  to  them.  The  de- 
fendants Dave  and  Willie  Watson  answered, 
pleading  a  general  demurrer  and  general 
denial.  The  defendants  Roi  Blake,  Jerry 
Bryant,  and  Alice  Bryant  answered,  denying 
that  they  were  tenants  In  common  with  plain- 
tiff, but  alleged  that  they  were  the  owners  In 
f^  simple  of  the  entire  labor  and  in  posses- 
sion thereof,  and  pleaded  not  gnilty,  and  also 
filed  a  cross-bill,  in  which  they  sought,  by  ac- 
tion of  trespass  to  try  title,  to  recover  the 
whole  tract.  In  their  answer  ttiey  sought  no 
recovery  as  against  their  codefendants.  The 
other  defendants  did  not  answer. 

To  the  cross-bill  above  mentioned  the  plaln- 
tifC  answered,  pleading  not  guilty  and  the 
statute  of  limitation  of  three,  five,  and  ten 
years. 

The  case  was  tried  before  a  jury,  and  upon 
a  vCTdlct  in  favor  of  defendant  Roi  Blake 
alone  a  judgment  was  entered,  which  recited : 

"That  the  plaintiff,  W.  Gerard  Banks,  take 
nothing  by  his  suit,  and  that  defendants  go 
hence  without  day,  and  that  plaintiffs  pay  all 
costs  in  this  behalf  expended,"  etc. 

At  the  next  succeeding  term  of  the  court 
the  plaintiff,  claiming  that  the  judgment 
theretofore  rendered  was  not  a  final  judg- 
ment, filed  a  motion  to  set  aside  the  Judg- 
ment and  to  retry  the  case,  which  motion  was 
by  the  court  overruled,  to  which  plaintiff  ex- 
cepted and  gave  notice  of  appeaL  After- 
wards the  plaintiff,  Banks,  sued  out  a  writ 
of  error  from  the  original  judgment  and  from 
the  judgment  overruling  his  motion  to  set 
aside  the  judgment  and  retry  the  case,  and 
the  appeal  is  now  before  us. 

Appellant's  only  assignment  of  error  is  as 
follows : 

"The  court  erred  in  overruling  the  motion  of 
plaintiff,  W.  Gerard  Banks,  to  set  aside  the 
judgment  rendered  in  said  cause  on  the  11th  day 
of  Deceml>er,  A.  D.  1912,  and  to  retry  said  cause 
on  Its  merits  as  between  ail  the  parties  to  said 
cause,  and  in  refusing  to  set  aside  said  'judg- 
ment and  retry  said  cause  on  its  merits  as  be- 
tween all  the  parties  to  said  cause,  because  said 
judgment  is  not  a  final  judgment,  in  that  it  does 
not  dispose  of  all  the  parties  nor  all  the  issues 
between  the  parties  in  said  cause." 

[1,  2]  We  are  of  the  opinion  that  this  as- 
signment of  error  is  not  sufficient  to  bring  In- 
to review  the  question  of  whether  Vba  Judg- 
ment was  or  was  not  a  final  judgment.    The 
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only  complaint  presented  by  It  Is  ata  to  tbe  ac- 
tion of  tbe  court  in  overmling  a  motion  to 
set  aside  tbe  Judgment  made  at  a  subsequent 
term  of  tbe  court.  This  motion  cannot  be  re- 
garded as  an  equitable  suit  for  a  new  trial 
because  of  the  absence  of  necessary  allega- 
tions to  make  it  such.  Being  merely  a  mo- 
tion to  set  aside  a  judgment  which  had  been 
rendered  at  a  former  term,  in  other  words,  a 
motion  for  a  new  trial,  the  district  court  was 
without  jurisdiction  to  entertain  It,  because 
it  came  too  late.  This  being  true,  no  appeal 
therefrom  would  lie,  and  therefore  this  court 
has  no  jurisdiction  to  pass  upon  the  question 
presented  by  the  assignment. 

[3,  4]  But  it  is  within  the  province  of  this 
court  to  determine  in  any  case  whether  it  has 
jurisdiction  to  entertain  an  appeal,  regard- 
less of  whether  the  matter  is  presented  by 
an  assignment  of  error,  and  in  determining 
that  question  In  this  case  we  have  carefully 
looked  to  tbe  record  to  determine  whether 
the  Judgment  appealed  from  was  or  was  not 
a  final  judgment,  and  after  mature  delibera- 
tion have  concluded  that  It  was  final.  It  Is 
true  that  the  Judgment  does  not  follow  the 
verdict,  for  the  verdict  is  in  favor  of  Bol 
Blake  alone,  while  the  judgment  Is  that  the 
plaintiff  take  nothing,  and  that  the  defend- 
ants go  hence,  etc.  The  plaintiff  makes  no 
complaint  of  this  error,  and,  If  he  bad,  no 
question  of  our  jurisdiction  could  have  been 
predicated  upon  it.  The  suit  as  originally 
brought  was  for  partition,  the  plaintiff  claim- 
ing an  undivided  Interest  in  the  land.  His 
suit  was  resisted  on  the  ground  that  be  had 
no  title,  and  to  meet  this  contention  he  plead- 
ed, in  addition  to  the  plea  of  not  guilty,  tbe 
defense  of  the  statute  of  limitations  of  three, 
Ave,  and  ten  years.  The  effect  of  the  Judg- 
ment as  rendered  was  to  declare  that  he  bad 
no  title  to  any  part  of  the  land,  and  there- 
fore he  was  not  entitled  to  a  partition,  and 
fbat,  as  to  the  defendants — all  of  them,  that 
is,  so  far  as  plaintiff's  claim  of  title  and  right 
of  partition  were  concerned — they  go  hence 
without  day.  "We  think,  therefore,  that  such 
Judgment  was  final,  and  as  the  case  is  before 
«i8  without  any  assignment  of  error  that  we 
can  sustain,  the  judgment  of  the  court  below 
must  be  afElrmed;  and  it  has  been  so  or- 
dered. 

Affirmed. 


PATTERSON   et    nx.   ▼.    SYLVAN   BEACH 
OO.    (No.  848.) 

(Court  of  Civil  Appeals  of  Texas.     Bl   Paso. 
■   Nov.  19,  1914.     Rehearing  Denied 
Dec.  17,  1914.) 

1.  Appkal  awd  Ebbob  (J  630*)— Tbanscbipt 

SXJFFICIENOT. 

The  clerk's  transcript  and  statement  of 
facts  sent  by  the  clerk  of  tbe  Court  of  Appeals 
to  connsel  for  respondents  was  not  returned, 
having  been  lost.  As  a  substitute  for  the  lost 
papers,  thex  tendered  a  duplicate  copy  of  tbe 
statement  of  facts  which  had  been  filed  in  the 


court  below,  but  which  was  niot  certified  by  the 
<Herk  of  the  lower  court,  although  appellants' 
counsel  agreed  that  it  was  a  true  and  correct 
copy  of  the  record.  Held  that,  as  appellee's 
counsel  conld  easily  have  procured  a  substitute 
transcript  regularly  certified,  but  failed  to, 
though  the  Court  of  Civil  Appeals  advised  them 
that  the  duplicate  copy  would  not  be  considered, 
the  copy  will  be  rejected,  and  the  statement  ot 
the  nature  and  result  of  the  suit  contained  in 
appellants'  brief  and  the  statements  supporting 
the  assignments  of  error  will  be  treated  as  cor- 
rect. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2723 ;  Dec.  Dig.  S  630.*] 

2.    JUDaMBHT  (8  248*)— CONFOBMITT  TO  PLEAD- 
ING. 

Where  a  corporation  sought  to  set  aside 
conveyances  made  by  its  officers  to  defendants 
on  the  ground  that  the  officers  were  not  author- 
ized to  make  the  conveyances,  and  that  the  con- 
sideration was  wholly  inadequate,  and  defend- 
ants asserted  that  the  contracts  were  entered 
into  fairly  for  tbe  consideration  paid,  a  money 
judgment  affirming  tbe  deeds,  but  allowing  the 
corporation  to  recover  the  claimed  deficiency  in 
the  purchase  price,  must  be  reversed,  being 
without  support  in  the  pleadings  or  evidence. 

fEd.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  i  434;    Dec.  Dig.  J  248.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  the  Sylvan  Beach  Company 
against  J.  T.  Patterson  and  wife.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Cooper,  Merrill  &  Lumi^ln  and  John  R. 
Burkett,  all  of  Houston,  and  Brown  &  Terry, 
of  El  Paso,  for  appellants.  A.  B.  Wilson  and 
Cole  &  Cole,  all  of  Houston,  for  appeUe& 


HIGOINS,  J.  [1]  After  tbe  submission  of 
this  case,  it  was  discovered  that  the  clerk's 
transcript  and  statement  of  facts  were  miss- 
ing from  the  files,  having  been  sent  some 
months  previous  by  the  clerk  of  this  court 
to  counsel  for  appellee,  who  had  failed  to 
return  same.  Their  attention  was  called  to 
the  matter,  and  it  developed  that  same  had 
been  lost  or  misplaced  by  them,  and  thereup- 
on an  opportunity  was  afforded  of  substi- 
tuting the  same.  As  a  substitute  for  the  lost 
papers,  they  tendered  a  duplicate  copy  of 
statement  of  facts  which  had  been  filed  in 
the  trial  court  as  by  law  required,  together 
with  what  purported  to  be  a  copy  of  the  origi- 
nal clerk's  transcript  -  This  tendered  clerk's 
transcript  was  without  any  certificate  by  the 
clerk  of  the  lower  court,  but  it  was  agreed 
by  appellants'  counsel  that  it  was  a  true  and 
correct  copy  of  the  record  as  originally  pre- 
pared by  the  clerk  of  the  lower  court. 

In  view  of  the  fact  that  a  clerk's  tran- 
script regularly  certified  could  have  been  read- 
ily procured  from  the  clerk  of  the  lower  court 
and  tendered  as  a  substitute  for  the  lost  one, 
and  being  of  the  opinion  that  it  was  advisa- 
ble the  substituted  transcript  should  be  so 
authenticated,  and  a  mere  agreement  of 
counsel  that  tbe  same  was  correct  should  not 
be  accepted  in  lieu  of  a  certificate,  the  clerk 
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was  Instrncted  to  advise  appellee's  eonnsel 
that  the  substitute  tendered  for  the  clerk's 
transcript  was  not  regarded  as  sufficient,  and 
to  instruct  them  that  such  transcript  must  be 
regularly  certified  to  by  the  clerk  of  the  lower 
court  as  in  case  of  an  original  transcript 
Counsel  were  so  advised,  but  they  have  seen 
fit  to  disregard  this  holding  of  the  court,  and 
have  again  tendered  the  copy  which  we  had 
theretofore  Indicated  was  not  acceptable,  and 
moved  the  court  to  allow  the  same  and  the 
duplicate  copy  of  the  statement  of  facts  to 
be  filed  as  a  substitute  for  the  original  rec- 
ord. Believing,  for  the  reason  above  indi- 
cated, that  the  proposed  substitute  clerk's 
transcript  is  Insufficient,  the  motion  to  sub- 
stitute will  be  overruled,  and  It  becomes  nec- 
essary for  us  to  dispose  of  the  appeal  as 
best  we  may  without  the  record.  We  will 
therefore  accept  as  correct  the  statement  of 
the  nature  and  result  of  the  suit  contained 
In  appellants'  brief,  together  with  the  state- 
ments supporting  the  various  assignments  of 
error  as  being  correct,  and  will  dispose  of 
the'  assignments  upon  such  assumption. 

Suit  was  instituted  by  Sylvan  Beach  Com- 
pany against  J.  T.  Patterson  and  Nelle  W. 
Patterson,  his  wife;  the  cause  of  action  be- 
ing stated  as  follows: 

First.  Suit  in  ordinary  form  of  trespass  to 
try  title  to  lots  19  and  20.  block  13,  Sylvan 
Beach,  First  subdivision  Johnson  Hunter  sur- 
vey, Harris  county,  Tex.,  alleging  ejectment,  of 
date  December  1,  1912. 

Second.  Seeking  cancellation  of  two  deeds  to 
property  above  described,  on  ground  of  want  of 
authority  in  officers  of  plaintiff's  company  to 
execute  same,  and  alleging  that  first  of  said 
deeds  was  ezecnted  on  December  21,  1911,  by 
W.  C.  Porterfield,  vice  president  of  plaintiffs 
company,  attested  by  H.  M.  Porterfield,  as  sec- 
retary of  the  company,  conveying  said  lot  13  to 
appellant  Nelle  W.  Patterson,  for  a  recited  con- 
sideration of  $500,  and  that  the  second  of  said 
deeds  was  executed  on  May  18,  1912,  by  A.  H. 
S.  Talbot,  vice  president  of  plaintiff  company, 
and  attested  by  J.  T.  Patterson,  appellant,  as 
secretary  thereof,  which  deed  also  conveyed  lot 
19,  above  described,  for  a  recited  consideration 
of  $500  cash ;  that, the  reasonable  market  value 
of  said  lots  at  time  of  execution  of  said  deed 
was  from  $500  to  $700  each,  which  fact  was 
well  known  to  appellant  J.  T.  Patterson  at  the 
time;  that  neither  of  appellants  paid  any  con- 
sideration for  either  of  said  deeds,  or,  in  the 
alternative,  they  paid  only  the  sum  of  $150  each 
for  said  lots ;  and  that  such  consideration  was 
so  grossly  inadequate  as  to  render  the  deeds  void 
on  the  ground  that  the  officers  of  plaintiff's 
company  were  without  authority  to  execute  said 
deeds  for  a  less  consideration  than  the  reason- 
able market  value  of  the  property,  which  fact 
is  alleged  to  have  been  known  to  appellant  J. 
T.  Patterson  at  time  deeds  were  executed. 

Third.  For  alternative  pleading,  the  petition 
alleged:  "Plaintiff  further  represents  to  the 
court  that  said  property  hereinabove  described 
has  not  been  paid  for  by  the  defendants  or  ei- 
ther of  them,  and  if  the  court  should  find  that 
plaintiff  is  not  entitled  to  recover  said  lots, 
then  plaintiff  is  advised  and  believes  that  it 
has  a  right  to  have  its  equitable  lien  against 
said  property  established  and  enforced  for  the 
unpaid  purchase  money,  which  defendants 
should  have  paid  plaintiff  for  said  lots  and 
which  are  due  and  owing  plaintiff  in  the  event 
the  court  should  hold  said  deeds  to  be  valid  and 
binding  upon  the  plaintifE." 


The  trial  courfa  Judgment  was  based  up- 
on this  last-mentioned  portion  of  the  peti- 
tion. Appellants  answered  by  exceptions, 
plea  of  not  guilty,  and  special  plea  that  the 
lota  were  purchased  from  the  plaintiff  for 
an  agreed  con8lderati<Hi  of  $150  each,  wMdi 
was  paid  to  and  accepted  by  it  by  giving 
proper  credit  on  flb  indebtedness  from  the 
company  to  J.  T.  Patterson,  and  the  deeds  In 
question  were  executed  by  proper  officers  of 
the  company,  with  full  knowledge  of  all  the 
facta 

The  cause  was  anbmltted  to  the  court  with- 
out Intervention  of  a  Jury,  and  judgment 
rendered  on  June  11, 1913,  In  favor  of  appel- 
lee, establishing  an  Indebtedness  against  ap- 
pellants Jointly  In  the  sum  of  $708.75,  with 
interest  at  6  per  cent,  on  account  of  unpaid 
purchase  money  for  said  lots,  establishing 
an  Implied  vendor's  lien  against  the  property 
above  described,  and  ordering  foreclosure  In 
the  usual  form.  From  this  Judgment  the 
defendants  appeal,  assigning  as  error: 

First:  "The  court  erred  in  rendering  judg- 
ment in  favor  of  plaintiff  establishing  and  fore- 
closing an  equitable  lien  on  the  lots  in  contro- 
versy, for  the  reason  that  such  judgment  is 
without  pleading  to  support  it,  in  this:  That 
said  pleading  wholly  fails  to  Eillege  the  exist- 
ence of  any  agreement  on  the  part  of  the  de- 
fendants, or  either  of  them,  to  pay  to  plaintiff 
as  consideration  for  the  lots  in  controversy,  or 
either  of  them,  any  sum  whatever  in  excess  of 
the  amount  found  by  the  court  to  have  been 
paid  by  the  defendant  J.  T.  Patterson  at  the 
time  the  deeds  were  executed." 

Second:  "The  court  erred  in  overmling,  and 
not  sustaining,  the  special  exception  contained 
in  the  third  paragraph  of  their  amended  answer, 
which  points  out  the  insufficiency  of  tliat  part 
of  plaintiff's  first  amended  original  petition 
which  seeks  the  establishment  and  foreclosure 
of  an  equitable  lien  in  favor  of  the  plaintiff  on 
the  ground  that  said  pleading  fails  to  allege  the 
existence  of  any  agreement  on  the  part  of  the 
defendants,  or  either  of  them,  to  pay  to  the 
plaintiff  any  consideration  for  the  lots  in  con- 
troversy other  than  the  cash  consideration  paid 
at  the  time  the  deeds  were  executed." 

Third:  That  the  judgment  rendered  by  the 
court  is  wholly  unsupported  by  the  evidence,  in 
that  there  is  no  evidence  whatever  of  an  agree- 
ment on  the  part  of  defendants  to  pay  the  com- 
pany for  the  lots  in  controversy  any  considera- 
tion whatever  other  than  the  amount  found  by 
the  court  to  have  been  paid  at  the  time  the 
deeds  covering  the  lots  were  executed. 

[2]  The  Judgment  of  the  court  established 
the  validity  of  the  deeds  under  which  apprf- 
lants  claim  title  to  the  lota  la  controversy, 
and  found,  as  a  fact,  that  appellant  J.  T. 
Patterson  paid  the  company  the  sum  of  flGO 
for  each  lot  at  the  time  the  deeds  were  ex- 
ecuted,  and  that  there  was  an  unpaid  balance 
of  $350  due  on  each  of  the  lots.  The  vice 
president  of  the  company  had  fall  authority 
to  execute  deeds  In  behalf  of  the  company, 
and  It  was  the  custom  of  Porterfield,  as  vice 
president,  and  later  of  Talbot,  in  the  same 
capacity,  to  do  so. 

J.  T.  Patterson  testlfled  that  be  was  sales 
manager  of  appellee  company  from  March 
20,  1911,  until  after  execution  of  two  deeds 
in  question;  that  he  purchased  lot  20  from 
W.  0.  Porterfield,  vice  president,  and  A.  II.  S. 
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Talbot,  general  manager,  of  appellee  company, 
for  cash  consideration  of  $150,  which  was 
charged  to  his  account  on  the  books  of  the 
company;  that  lot  19  was  bought  from  Mr. 
Talbot,  who  was  vice  president  and  general 
manager  of  the  company  at  that  time,  for  a 
cash  consideration  of  $160,  which  was  like- 
wise charged  to  his  account;  that  Talbot  had 
full  charge  of  the  office  and  business  of  the 
company,  and  that  the  company  owed  witness 
at  the  time  from  $700  to  $800;  and  that  the 
consideration  for  these  lots  was  actually 
credited  on  his  Indebtedness.  There  was  no 
evidence  whatever  of  any  agreement  upon 
appellant's  part  to  pay  more  than  $150  for 
each  lot 

The  foregoing  assignments  are  each  sus- 
tained. There  is  no  express  agreement  al- 
leged upon  which  the  court  could  base  a  find- 
ing and  Judgment  that  there  was  a  balance 
of  $.350  due  on  the  purchase  price  of  each  of 
the  lots,  nor  are  any  facts  alleged  from  which 
such  an  agreement  might  be  implied.  The 
mere  fact  that  the  oflBcers  of  the  company 
had  conveyed  the  property  for  a  considera- 
tion less  tiian  that  at  which  they  were  au- 
thorized to  sell  for  certainly  would  not  Im- 
ply an  agreement  upon  the  part  of  the  vendee 
to  pay  the  difference  between  the  reasonable 
value  of  the  lots  and  that  actually  paid.  It 
seems  this  was  the  theory  upon  which  the 
court  entered  Judgment.  The  pleadings  them- 
selves are  wholly  Insufficient  to  support  the 
Judgment,  and  the  evidence  likewise,  as  there 
is  no  evidence  of  an  express  or  an  implied 
agreement  upon  Patterson's  part  to  pay  more 
than  the  amount  which  he  did  pay. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RY,  CO.  OP  TEXAS  v. 
CHURCHILL.    (No.  67021.) 

(C6urt  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  20,  1914.     Rehearing  Denied 

Nov.  25,  1914.) 

1.  Appeal  and  Erbob  (§  547*)— Instbuctions 
— Review— BiLi,  oe  Exceptions— Necessitt. 

Error  cannot  be  snccessfnlly  assignpd  on 
the  court's  refusal  to  submit  certain  special  i»- 
aues  to  the  jury,  where  no  bill  of  exceptions  was 
taken  to  the  court's  charge  or  to  its  refusal  to 
give  defendant's  requests. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2427,  2429-2432 ;  Dec.  Dig. 
i  547.*] 

2.  Cabbiebs  (H  818,  346*)— Tranbfobtation 

OF    PASSKNOBRS   —    PEBSOnt    ACCOMPANTINO 

Passenoeb  to  Tbain  —  Injubies  —  Negli- 
gence—Contbibutobt  Neolioenoe— Ques- 
tion FOB  JUBT. 

In  an  action  for  injuries  to  plaintiff  while 
endeavoring  to  alight  from  a  vestibuled  passen- 
ger train  as  it  was  leaving  a  station  to  which 
plaintiff  bad  gone  to  assist  his  mother  and  her 
other  children  aboard  the  train,  by  bia  being 
struck  by  a  shed  support  as  he  swung  out  from 
the  wrong  side  of  the  train  in  an  endeavoc  to 
alight  after  the  train  had  started,  and  in  the 
presence  of  the  conductor,  evidence  held  to  sus- 
tain a  finding  of  negligence  on  the  part  of  the 


conductor  and  of  absence  of  contributory  negli- 
gence on  plaintiiTs  part. 

[E<d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1270,  1307-1314,  1401 ;  Dec.  Dig. 
18  318,846.^) 

3.  Caebikbs  (I  304*)  —  Tbansfobtation  of 
Passenrebs  —  Pbeuatttbe  Stabtino  of 
Tbain. 

Where  plaintiff,  to  the  knowledge  of  de- 
fendant's conductor  in  charge  of  a  vestibuled 
train,  boarded  the  train  to  assist  his  mother  and 
her  other  children  to  a  seat  therein,  it  was  the 
conductor's  duty  to  hold  the  train  a  reasonable 
time  to  allow  plaintiff  to  perform  such  duty  and 
to  disembark  from  the  tram,  and,  on  discovering 
that  the  train  had  started  before  plaintiff  had 
time  to  alight,  the  conductor  was  boand  to  stop 
the  train  and  permit  plaintiff  to  disembark. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if  1104,  UlO-1114, 1124, 1242;  Dec. 
Dig.  {  304.«] 

4.  Cabbiebs  (j  333*)— Injubt  to  Licensees— 
Assumed  Rise:. 

Where  plaintiff  boarded  a  vestibuled  pas- 
senger train  to  assist  his  mother  and  her  other 
children  to  a  seat  to  the  knowledge  of  the  con- 
ductor, and  he,  having  negligently  started  the 
train  before  plaintiff  could  perform  such  service 
and  alight,  refused  on  request  to  open  the  vesti- 
bule and  permit  plaintiff  to  get  off  on  the  right 
side  of  the  train,  whereupon  plaintiff  rushed  to 
the  opposite  side,  opened  the  vestibule,  swung 
ont,  and  was  struck  by  a  steel  depot  roof  sup- 
port be  did  not  assume  the  risk  in  attempting 
to  alight  from  the  train  at  the  time,  placet  and 
manner  he  did. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS 1885, 1386, 1888-1897;  Dec.  Dig.  I 
333.*] 

5.  Appeal  and  Bbbob  <i  1060*)— RECsprioif 
OF  Evidence— Pbbjudice. 

Where  plaintiff,  having  gone  on  a  vesti- 
buled train  to  assist  his  mother  and  her  other 
children  to  a  seat,  attempted  to  alight  after  the 
train  had  started  from  the  wrong  side  of  the 
train,  in  the  presence  of  the  coiiductor,  and  there 
was  evidence  that  plaintiff  did  not  know  of  the 
proximity  to  the  car  of  posts  supporting  the  sta- 
tion roof  or  of  their  existence  at-  the  place,  and 
that  the  conductor  saw  plaintiff  while  opening 
the  vestibule  door  and  attempting  to  alight,  the 
issue  of  discovered  peril  not  having  been  submit- 
ted to  the  jury,  defendant  was  not  prejudiced 
by  the  court's  allowing  the  conductor  to  answer 
in  the  affirmative  a  question  whether  he  knew, 
when  he  saw  plaintiff  attempting  to  open  the 
door,  that  it  would  be  dangerous  for  him  to 
alight  from  that  side  of  the  train. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  jS$  1068,  1069,  4153-4167, 
4166;  Dee.  Dig.  |  1050.*] 

Appeal  from  District  Court,  Galveston 
County;  Edward  F.  Harris,  Special  Judge. 

Action  by  S.  A.  Churchill  against  the  Mis- 
souri, Kansas  &  Texas  Railway  0<Hnpany  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Affirmed. 

Baker,  Botta,  Parker  &  Garwood  and  Jno. 
T.  Garrison,  all  of  Houston,  and  John  L.  Dar- 
rouzet,  of  Galveston,  for  appellant  8.  Ii. 
Staples,  of  Smithvllle,  and  Marsene  Johnson, 
Elmo  Johnson,  and  Roy  Johnson,  all  of  Gal- 
veston, for  appellee. 

McMEANS,  J.  Plaintiff,  &  A.  Churchill, 
brought  this  suit  against  the  defendant,  Mis- 
souri, Kansas  &  Texas  Railway  Company  ot 
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Texas,  to  recover  damages  sustained  by  blm 
on  account  of  the  negligence  of  the  defendant 
He  alleged,  In  substance,  that  he  accompanied 
his  mother  and  her  two  children  to  the  Union 
Depot  In  the  city  of  Galveston,  where  they 
intended  to  take  passage  on  defendant's  pas- 
senger train  to  their  home  In  Smlthvllle,  and 
that  he  entered  the  train  Trlth  his  mother 
and  her  two  children  to  assist  them  with 
their  luggage  and  In  finding  seats,  first  ap- 
prising the  conductor  of  this  fact  and  the  fact 
that  he  did  not  Intend  to  become  a  passenger, 
and  that,  while  he  was  so  engaged,  the  con- 
ductor, without  warning  or  notice  to  him, 
started  said  train  In  motion,  and  before  he 
could  get  to  the  door  of  the  car  to  alight  from 
the  train  the  conductor  shut  the  vestibule 
door  through  which  he  had  entered,  and  that, 
although  the  conductor  was  shutting  the  ves- 
tibule door  when  plaintiff  first  asked  him  to 
let  him  off,  be  continued  to  shut,  and  did 
thereafter  finish  shutting,  the  door,  and  that, 
although  he  requested  the  conductor  to  open 
the  door  and  let  him  out,  he  (the  conductor) 
failed  and  refused  to  do  so  and  failed  and 
refused  to  stop  the  train  and  let  him  off, 
but  stood  on  the  trapdoor  of  the  vestibule, 
thus  barring  plaintiff  himself  ttom  opening 
the  door;  that  the  momentum  of  the  train 
wiBs  growing  greater  aU  the  time;  that  in 
order  to  disembark,  and  not  be  carried  away, 
he  went  on  the  platform  of  the  car  next  to 
the  <me  he  had  entered,  opened  the  trapdoor 
and  vestibule  door  on  the  opposite  side  of  the 
train  from  which  be  entered,  and,  getting 
down  on  the  car  steps,  he  grasped  the  hand- 
holds on  each  side,  and  leaned  back  to  see 
If  he  could  get  off  in  safety ;  and  that  jnst 
as  he  leaned  back  to  look  his  head  came  in 
contact  with  an  iron  support  of  the  shed  un- 
der which  the  train  had  been  standing,  knock- 
ing him  from  the  steps,  and  inflicting  the 
injuries  for  which  he  su^  The  grounds  of 
negligence  alleged  were  in  permitting  the 
train  to  start  while  plaintiff  was  inside  the 
car  without  affording  him  a  reasonable  time 
to  assist  said  passengers  and  alight  there- 
from, and  without  giving  him  notice  that  the 
train  was  going  to  start,  in  either  of  which 
events  he  could  have  alighted  with  safety; 
in  closing  the  vestibule  door  while  plaintiff 
was  demanding  the  conductor  to  permit  him 
to  pass  through  It;  and  In  using  a  track  lo- 
cated In  such  close  proximity  to  the  iron 
support  of  the  shed  as  to  make  the  support 
dangerous  to  a  person  who  might  leave  the 
train  on  the  side  upon  which  It  was  situated. 

Upon  the  request  of  appellant  the  case  was 
submitted  to  a  jury  upon  special  Issues  in 
the  form  of  interrogatories,  the  issues  sub- 
mitted being  as  foUows: 

"(1)  Did  the  plaintiff,  before  the  train  started, 
inform  the  conductor  of  the  fact  that  plaiudS 
was  notgoing  on  the  train  to  Smithville? 

"(2)  Was  the  train  held  before  the  starting  a 
reasonable  length  of  time  to  allow  plaintiff  to 
get  oS  the  train? 

"(3)  Did  plaintiff  wait  a  reasonable  length  of 
time /to  allow   the   train  to   be  stopped,  after 


plaintiff  called  ont  to  the  conductor  that  plain- 
tiff wanted  to  be  let  off  the  train? 

"(4)  Was  the  defendant  guilty  of  negligence 
toward  plaintiff  in  using  the  track  as  close  to 
the  pillar  or  post  as  it  was  nsed? 

"(5)  Was  plaintiS  guilty  of  contributory  negli- 
gence in  his  conduct  after  the  train  started?" 

The  sixth  interrogatory  propounded  was 
as  to  what  sum  of  money  would  reasonably 
and  fairly  compensate  plaintiff  for  the  in- 
juries sustained  by  him,  laying  down  in  that 
connection  definite  roles  to  guide  the  jury 
in  arriving  at  the  measure  of  bis  damages. 

The  jury  answered  the  first,  third,  and 
fourth  questions  in  the  affirmative,  and  the 
second  and  fifth  in  the  negative,  and  in  an- 
swer to  the  sixth  found  that  a  fair  and  rea- 
sonable compensation  to  plaintiff  for  the  in- 
juries suffered  by  blm  was  $7,000.  Upon 
the  return  of  the  verdict  the  court  required 
a  remittutur  by  plaintiff  of  |2,000,  which  was 
filed  and  entered,  and  thereupon  the  court 
rendered  Judgment  in  his  favor  for  $5,000, 
from  which  the  defendant,  after  Its  motion 
for  a  new  trial  had  been  overruled,  has  ap- 
pealed. 

Appellant's  first  assignment  of  error  assails 
the  action  of  the  court  In  submitting  Inter- 
rogatory No.  4  for  the  determination  of  the 
Jury,  to  wit: 

"Was  the  defendant  guilty  of  negligence  to- 
ward plaintiff  in  using  the  track  as  dose  to  the 
pillar  or  post  as  it  was  used?" 

[1]  The  fifth,  sixth,  seventh,  eighth,  ntath, 
tenth,  eleventh,  twelfth,  thirteenth,  and  four- 
teenttt  assignments  are  predicated  upon  the 
refusal  of  the  court  to  submit  to  the  jury 
special  Issues  requested  by  defendant  No 
bill  of  exceptions  was  taken  to  the  charge  of 
the  court  or  to  the  court's  refusal  to  give  de- 
fendant's special  charges,  and  for  this  reason 
appellee  objects  to  the  consideration  of  these 
assignments. 

In  St  Louis,  Southwestern  By.  v.  Wadsack, 
166  S.  W.  42,  the  Texarkana  Court  of  Civil 
Appeals  had  under  consideration  the  ques- 
tion whether  assignments  of  error  based  upon 
objections  to  the  court's  charge  or  predicated 
upon  the  refusal  of  the  court  to  give  special 
charges  requested  by  the  appellant,  to  which 
action  bills  of  exception  were  not  taken  in 
the  trial  court  and  allowed  and  signed  by 
the  judge,  could  be  considered  by  the  ap- 
pellate court  In  a  comprehensive  opinion 
written  by  Associate  Justice  Hodges  the  fol- 
lowing'conclusion'  is  reached: 

"Heretofore  the  rulings  of  the  court  in  giving 
and  refusing  charges  was  regarded  as  excepted 
to  In  every  instance,  without  any  express  res- 
ervations by  bill  or  otherwise.  The  effect  of  the 
amendment  to  article  2061  is  to  place  the  rulings 
of  the  court  in  giving  or  refusing  charges  in  the 
same  category  with  other  rulings  not  appearing 
of  record  as  to  the  formalities  required  for  their 
consideration  on  appeal.  Appellate  courts  can 
now  no  more  review  the  action  of  the  trial  court 
in  giving  or  refusing  charges  than  they  can  the 
rulings  admitting  or  excluding  testimony,  with- 
out proper  bills  of  exception.  It  also  foUows 
that  bills  of  exception  relating  to  the  giving  or 
refusing  of  charges  must  conform  to  the  require- 
ments provided  by  statute  for  bills  of  exception 
generally*" 
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See,  also.  Novelty  Import  Co.  ▼.  GrUSn, 
168  S.  W.  86. 

The  court  In  the  cases  cited  properly,  we 
think,  refused  to  consider  the  asslgnmenta. 
We  will  not  iwnse  to  set  out  here  the  rea- 
sons for  tbas  deciding,  and  content  ourselves 
by  referring  therefore  to  the  cases  referred 
to.    The  assignments  cannot  be  considered. 

Appellant's  second,  third,  and  fourth  as- 
signments challenge  In  different  ways  the 
sufficiency  of  the  evidence  to  Justify  the  ver- 
dict and  Judgment  This  requires  a  review 
of  the  facts. 

[2]  Api)eIIee  formerly  lived  at  SmltbvlUe,  a 
town  on  appellant's  railway  line,  but  at  the 
time  of  his  Injury,  and  for  some  time  prior 
thereto,  lived  In  the  city  of  Galveston,  and  was 
engaged  as  switchman  on  another  railroad  en- 
tering that  dty.  His  mother  and  her  other 
children  resided  In  SmittavUI^  Prior  to  April 
S,  1913,  plaintiff's  mother  and  two  of  her 
children  visited  plaintiff  in  Qalveston,  and  on 
that  date  started  to  return  to  their  home. 
Plaintiff  accompanied  them  to  the  Union  Sta- 
tion In  Galveston,  from  which  all  trains,  in- 
cluding defendant's,  took  their  departure,  to 
assist  them  with  their  grips,  bundles,  and 
packages,  of  which  there  were  several,  and  a 
short  time  before  the  time  for  departure  of 
the  train  he,  accompanying  them,  carrying  a 
large  grip  and  a  box  in  which  there  was  a 
small  dog,  entered  the  gate  and  proceeded  to 
the  car  door  through  which  they  intended  to 
enter  the  train.  Here  plaintiff  spoke  to  the 
conductor,  one  Tabor,  with  whom  he  was 
well  acquainted,  having  been  his  neighbor 
when  both  lived  in  SmithvlUe;  plaintiff's 
mother  having  known  him  for  17  years. 
Tabor  asked  plaintiff  if  he  was  going  home, 
meaning  SmithvlUe,  to  which  the  latter  re- 
plied that  he  was  not;  that  he  was  then 
living  in  Galveston;  and  that  he  was  there 
only  for  the  purpose  of  assisting  his  motho' 
and  the  children  on  the  train.  Plaintiff,  pri- 
or to  the  time  of  this  conversation,  had  set 
the  grip  be  was  carrying  on  the  ground,  and 
bad  gone  down  to  the  engine  and  procured 
the  fireman  to  carry  the  dog  to  SmithvlUe, 
and  upon  his  return  proceeded  to  assist  his 
mother  and  the  children  on  the  train,  he  him- 
self carrying  the  large  grip,  and  after  they 
were  in  the  coach  began  arranging  their 
seats  and  baggage,  but  before  be  had  ac- 
complished this  the  conductor  gave  the  sig- 
nal for  starting  the  train,  and  the  train  began 
to  move  out  Hastily  kissing  bis  mother 
good-bye,  the  plaintiff  walked  rapidly  to- 
ward the  end  of  the  coach  from  which  be 
bad  entered,  and  Just  as  he  reached  the 
door  the  conductor  was  closing  the  vestibule 
door  tbroogh  which  plaintiff  expected  to 
make  bis  exit  He  at  once  called  to  the 
conductor  to  stop  and  to  open  the  door  and 
let  him  off,  but  the  conductor,  although  he 
beard  him,  did  not  reply,  nor  did  he  heed 
plaintiff's  requests,  but  took  bis  stand  on 
the  trapdoor,  which  had  to  be  raised  be- 
fore the  vestibule  door  could  be  opened.    At 


tbls  Juncture  a  man  with  whom  the  con- 
ductor had  been  talking,  and  who  was  stand- 
ing in  the  gangway  when  plaintiff  approach- 
ed, stepped  on  the  platform  of  the  car  Just 
In  advance,  and  onto  the  trapdoor  on  the 
left  Plaintiff,  seeing  that  the  conductor  was 
making  no  effort  to  stop  the  train  or  to  open 
the  door  and  let  him  off,  passed  to  the  plat- 
form of  the  car  next  In  front,  and  as  both 
doors  on  the  left  were  blocked,  one  by  the 
conductor  and  the  other  by  the  man,  be 
lifted  the  trapdoor  and  opened  the  vestibule 
door  on  the  right,  and,  going  down  on  the 
steps,  he  caught  the  handholds  on  each  side, 
preparatory  to  swinging  off,  and  leaned  back- 
ward to  see  if  be  could  safely  get  off  at  that 
place,  and  Just  as  be  did  this  his  head  came 
in  contact  with  an  iron  support  of  the  shed 
under  which  the  train  bad  been  standing  and 
was  then  moving,  and  which  was  13  Inches 
from  the  side  of  the  coach,  knocking  bim 
from  the  steps  and  to  the  ground,  and  In- 
flicting damage  upon  him  to  the  amount  of 
the  Judgment.  The  train  was  what  Is  known 
as  a  vestibule  train,  and  all  the  vestibule 
doors  on  the  right-hand  side  bad  been  kept 
closed,  while  those  on  the  left  had  been  open- 
ed to  allow  the  entrance  of  passengers  from 
that  Bide.  It  was  usual  and  customary  to 
leave  the  doors  on  the  left  side  open  until  the 
train  reached  the  registry  station,  some  dls- 
tanoe  down  In  the  yards,  where  the  trains 
usually  stopped,  but  plaintiff,  seeing  the  con- 
ductor closing  the  doors,  supposed  the  train 
would  not  stop  there,  and  would  not  stop  at 
all  until  It  reached  Forty- Second  street,  or 
the  station  of  Oyster,  down  the  Island ;  hence 
his  anxiety  to  get  off  at  the  time  and  place 
he  attempted  it  While  he  knew  the  shed 
was  held  up  by  supports,  he  did  not  know 
of  the  position  of  the  support  that  bit  bim, 
nor  that  any  of  them  were  close  enough  to 
the  car  to  strike  him  while  making  his  de- 
scent from  the  train,  but  the  defendant  did. 
The  conductor  observed  plaintiff  opening  the 
vestibule  door  on  the  right,  but  said  nothing, 
and  did  nothing  to  stop  him. 

There  was  some  conflict  In  the  evidence, 
but  we  have  stated  only  the  facts  which  most 
strongly  support  the  plalntUTs  case;  for.  If 
these  warranted  the  verdict  and  Judgment  In 
bis  favor,  the  case  must  stand,  even  though 
there  may  have  been  evidence  upon  which 
the  Jury  might  have  found  against  him. 

[3, 4]  Our  conclusion,  based  upon  the  fore- 
going facts,  Is  that  the  evidence  was  suffi- 
cient to  support  the  finding  of  the  Jury  that 
the  appellant  was  guilty  of  negligence  to- 
ward plaintiff  which  proximately  caused  his 
injuries,  In  falling  to  bold  the  train  a  reason- 
able time  to  allow  him  to  seat  bis  mother  and 
her  children  and  to  disembark  therefrom,  and 
in  falling  to  stop  the  train  and  let  bim  off 
when  the  conductor  discovered  that  he  had 
not  gotten  off,  and  that  in  the  circumstances 
detailed  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  nor  did  be  assume  the  risk 
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of  Injury  In  attempting  to  alight  from  tbe 
train  at  the  time,  place,  and  manner  he  did. 
The  assignments  must  therefore  be  overruled. 

[B]  While  the  conductor.  Tabor,  was  tes- 
tifying for  tbe  defendant,  he  was  asked  the 
following  question  by  plaintiff's  counsel: 
"You  knew  when  you  saw  tbe  plaintiff  at- 
tempting to  open  the  trapdoor  to  the  right 
that  It  would  be  dangerous  for  him  to  alight 
on  that  side,  didn't  yon?"  To  which  the  wit- 
ness answered,  "Yes." 

The  question  and  answer  were  objected  to 
by  defendant  upon  the  grounds  that  plaintiff 
had  not  sought  to  recover  on  the  ground  of 
discovered  peril ;  that  plaintiff  knew  the  con- 
dition of  the  posts  and  shed;  and  that  the 
conductor  did  not  see  plaintiff  when  he  was 
opening  tbe  trapdoor  or  attempting  to  alight 
The  assignment  cannot  be  sustained.  There 
was  proof  that  the  plaintiff  did  not  know  the 
proximity  of  the  posts  to  the  car  or  of  its  ex- 
istence at  this  place,  and  that  the  conductor 
did  see  plaintiff  while  he  was  opening  the 
door  and  attempting  to  alight  The  Issue  of 
discovered  peril  was  not  submitted  as  one 
of  the  special  Issues  In  the  case,  and  the 
jury  could  not  have  based  the  findings  they 
made  upon  the  testimony  objected  to.  If 
the  admission  of  the  testimony  was  error,  It 
could  have  had  no  possible  Influence  upon 
the  Jury  in  determining  the  Issues  submitted 
to  them  by  the  court's  charge. 

The  remaining  assignments  complain  of 
the  verdict  as  being  excessive.  It  Is  unneces- 
sary to  state  in  detail  the  extent  of  the  in- 
juries which  the  evidence  shows  plaintiff 
suffered.  We  have  carefully  considered  the 
evidence  upon  this  Issue,  and  are  of  the 
opinion  that  the  verdict,  as  reduced  by  the 
remittitur  required  by  the  lower  court,  is 
not  excessive. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 


CONN  et  al.  v.  HOUSTON  OIL  CO.  OP 
TEXAS.    (No.  6680.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  3,  1914.     Rehearing  Denied 

Dec.  10,  1914.) 

1.  Appkai.  and  Ebroe  (§  548*)— Objections 
TO  Charge— Review— Bill  of  Exceptions 
—Necessity. 

An  objection  to  a  charge  or. any  part  there- 
of will  not  be  reviewed  by  the  appellate  court, 
unless  the  objection  is  preserved  by  a  proper  bill 
of  exceptions  incorporated  in  tlie  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2433-2440;  Dec.  Dig.  § 
648.»i 

2.  Vendob  and  Pubchaseb  (S  232*)  —  Bona 
Fide  Ptjbchaseks— Constructive  Notice — 
Pbiob  Unrecorded  Deed — Possession. 

Where,  when  a  tram  company  purchased 
certain  land  in  controversy  from  the  heirs  of 
D.,  one  L.  was  living  on  and  had  possession  of 


80  acres,  holding  under  an  onKcorded  deed  in 

which  the  86  acres  was  described  by  metes  and 
bounds,  but  it  was  not  shown  that  the  tram 
company  had  knowledge  of  possession   of  any 

Eart  of  the  tract  other  than  that  occupied  by 
I.,  hia  possession  was  not  constmctive  notice 
to  the  tram  company  of  a  prior  unrecorded 
deed  to  the  balance  of  the  tract,  nor  did  the 
fact'  that  the  deed  under  which  (j.  was  holding 
was  unrecorded  enlarge  the  effect  of  hia  pos- 
session as  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor,  and 
Purchaser,  Cent.  Dig.  S!  540-645,  648-562; 
Dec.  Dig.  {  232. •] 

3.  Vendob  and  Pubciiaseb  (i  238*) — Bona. 
Fide  Pttbcbaser  —  Knowledge  or  Subse- 
QTTENT  Grantee. 

Where  plaintiff  claimed  title  under  a  tram 
company,  which  was  an  innocent  purchaser  for 
value  without  notice  of  any  superior  outstand- 
ing title,  plaintiff  acquired  the  tram  company's 
rights,  and  it  was  immaterial  that  at  the  time 
it  purchased  it  had  Icnowledge  of  facts  which, 
if  possessed  by  tbe  tram  companjr,  would  liave 
charged  it  with  knowledge  of  a  prior  conveyance 
by  one  of  its   prior  grantors. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  58U-oS:J ;  Dec.  Dig.  S 
23a*] 

4.  Appeal  and  Brbob  (I  664*)— Bbcobd— Fii/- 
INO— Statement  or  Facts— Time. 

Vernon's  Sayles'  Aim.  Civ.  St  1014,  art. 
2073,  allows  30  days  after  adjournment  in 
which  to  file  a  statement  of  facts  and  bills  of 
exception,  and  provides  that  on  good  cause 
shown  the  time  may  be  extended,  but  not  so 
as  to  delay  the  filing  of  the  statement,  together 
with  the  transcript  of  the  record,  in  the  ap- 
pellate court  withm  the  time  prescribed  by  law, 
subject  to  a  proviso  that  any  statement  oi  facts 
filed  before  the  time  for  fiUng  the  transcript  in 
the  appellate  court  expires  shall  be  considered 
as  filed  in  time.  Held  that,  under  such  proviso, 
a  statement  of  facts  filed  before  the  transcript 
is  required  by  law  to  be  filed  in  the  appellate 
court  is  filed  in  time,  though  not  filed  within 
the  time  specified  by  the  trial  court  for  filing 
tbe  same  as  extended. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  2501-2606,  2SS6-2559; 
Deo.  Dig.  S  664.*] 

6.  Exceptions,  Bill  or  (f  42*)  —  Pilino  — 

Time— "FoBMAunEB." 

The  time  for  filing  bills  of  exception  relates 
to  formalitiea  in  bringing  a  case  to  the  appel- 
late court  for  revision  within  Court  of  CSivil 
Appeals  rule  8  (142  S.  W.  xi^,  providing  that 
all  motions  relating  to  informalities  in  the  man- 
ner of  bringing  a  case  into  court  shall  be  filed 
and  entered  by  the  clerk  on  the  motion  docket 
within  30  days  after  the  filing  of  the  transcript 
in  the  Court  of  Civil  Appeals,  or  the  objection 
is  waived,  if  it  can  be  waived  by  the  party ;  and 
hence  failure  to  file  bills  of  exception  in  time 
was  waived,  where  no  motion  to  strike  ttie  same 
was  filed  within  the  time  prescribed. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Di;;.  {  72;  Dec  Dig.  {  42.*] 

6.  Vendor  and  Ptjbchaser  (|  243*)  — Out- 
standing Title— Notice— Evidence. 

On  an  issue  as  to  whether  a  tram  company 
under  which  plaintiff  claimed  was  an  innocent 
purchaser  without  notice  of  an  outstanding  title 
in  having  acquired  title  from  certain  heirs  in 
December,  1892,  February,  1893,  and  February, 
1895,  evidence  that  in  1883,  1894,  or  1893, 
the  tram  company's  manager  expressed  a  fear 
of  litigation  with  reference  to  the  land  and 
ordered  a  removal  of  the  timber  therefrom  as 
quickly  as  possible,  and  that  there  was  general 
talk   among  its   employes   indicating  that  the 
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company  did  not  have  a  good  title  to  the  land, 
was  inadmissible.  * 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  606-608;    Dec.  Dig. 
I  243.*] 
7.  AppEAt  AND  Ehrob  (|  801*)— Erbobs  sot 

PIIE98NTED  IN   MOTION  FOB  NEW  TbIAL— BB- 

BOBS  Appabeht  of  Recobd— "Appabeht." 
The  term  "apparent,"  as  used  in  the  clause 
"errors  of  law  apparent  on  the  face  of  the  rec- 
ord," means  dear  or  manifest  to  the  under- 
standing; plain;  obvious;  appearing  to  the  eye 
or  mind — not  including  errors  which  can  b« 
ascertained  by  looking  into  the  record  and  con- 
sidering the  evidence ;  and  hence  assignments 
in  an  action  to  recover  land  that  the  judgment 
was  contrary  to  law  and  without  evidence  to 
support  it.  In  that  it  awarded  to  defendants 
three  forty-seconds  only  of  the  land  in  contro- 
versy, when  it  riiould  have  awarded  eleven  fifty- 
sixths,  there  being  no  evidence  that  a  tram  com- 
pany under  which  plaintiff  claimed  paid  value 
in  good  faith  and  without  notice  of  the  adverse 
claim  of  those  under  whom  defendants  claimed, 
etc.,  and  that  the  court  erred  in  granting  a  per- 
emptory instruction  on  the  issue  of  purchase 
in  good  faith  by  the  tram  company,  oa  the 
ground  that  there  was  no  evidence  that  it  was 
an  innocent  purchaser  for  value,  did  not  present 
errors  of  law  apparent  on  the  face  of  the  rec- 
ord, and  oonld  not  be  reviewed,  where  they  w«re 
not  presented  as  grounds  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  C«nt.  Dig.  H  1743,  1753-1755;  Dec. 
Dip.  i  801.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Apparent] 

Appeal  from  District  Court,  Newton  Coun- 
ty;   A.  B.  Davis,  Jndge. 

Suit  by  the  Houston  Oil  Company  of  Tex- 
as against  R.  C.  Conn  and  others.  Judg- 
ment for  complainant,  and  defendants  ap- 
peal.   Affirmed. 

John  B.  Warren,  of  Houston,  for  appel- 
lants. Hlghtower,  Orgain  &  Butler,  of  Beau- 
mont, H.  O.  Head,  of  Sherman,  and  Parker 
&  Kennerly,  of  Houston,  for  appellee. 

McMEANS,  J.  The  Houston  Oil  Company 
of  Texas  brought  this  suit  against  R.  C. 
Com  and  John  B.  Warren  to  recover  1,051 
acres  of  land  in.  Newton  county,  part  of  the 
Lewis  Donaho  one-halt  league  and  labor 
survey.  The  defendants  answered  by  plea 
of  not  guilty,  and  by  cross-bill  sought  to 
recover  the  land  from  the  plaintiff.  In  an- 
swer to  the  cross-bin  the  plalnticr  pleaded 
not  guilty.  The  case  was  submitted  to  a 
Jury  upon  special  issues,  and  upon  return  of 
the  verdict  a  Judgment  was  rendered  and  en- 
tered in  favor  of  plaintiff,  from  which  the 
defendants,  after  their  motion  for  a  new 
trial  had  been  overruled,  have  appealed. 

Plaintiff  deraigned  title  as  follows:  (1) 
Patent  from  the  state  of  Texas  to  Lewis 
Donaho,  for  one-half  league  and  labor,  dated 
December  12, 1845 ;  (2)  deeds  from  the  heirs 
of  Lewis  Donaho,  some  of  them  acting 
through  their  duly  authorized  agents  and 
attorneys  In  fact,  to  the  Cow  Creek  Tram 
Company,  dated  respectively  December  23, 
1892,  February  20,  1893,  and  February  18, 
1895;    &)  deed  from  the  Cow  Creek  Tram 


Company  to  George  Adams;  (4)  deed  from 
George  Adams  to  the  plaintiff,  Houston  Oil 
Company  of  Texas. 

The  defendants  deraigned  tiUe  through  a 
deed  from  Lewis  Donaho  to  Wm.  McFarland, 
conveying  the  entire  survey.  This  deed  was 
not  produced  on  the  trial,  nor  was  it  shown 
that  it  had  ever  been  recorded,  but  its  exe- 
cution was  proven  by  circumstances  only, 
and  was  shown  to  have  been  executed  at  a 
date  long  anterior  to  the  date  of  the  deed 
from  the  heirs  of  Lewis  Donaho  to  the  Cow 
Creek  Tram  Company.  Defendants  further 
proved  a  regular,  consecutive  chain  of  trans- 
fers from  Wm.  McFarland  down  to  them- 
selves. 

From  the  foregoing  statement  it  will  be 
observed  that  the  defendants  owned  the 
senior  title,  which  was  superior  to  the  Junior 
title  owned  by  tte  plaintiff,  provided  that,  at 
the  time  the  Cow  Creek  Tram  Company 
purchased  the  land  in  controversy  from  the 
heirs  cH  Lewis  Donaho,  it  had  notice  of  the 
execution  of  the  deed  by  Lewis  Donaho  to 
Wm.  McFarland,  or  had  knowledge  of  facts 
that  would  have  put  a  person  of  ordinary 
prudence  upon  inquiry,  which,  if  diligently 
pursued,  Would  have  led  to  the  discovery  of 
Its  execution.  It  is  apparent  from  the  fore- 
going that  one  of  the  main  issues  upon  the 
trial  was  whether  the  Cow  Creek  Tram 
Company  was  a  purchaser  for  talne  without 
notice  of  the  execution  of  the  deed  by  Lewis 
Donaho  to  Wm.  McFarland.  If  it  was  not, 
the  Judgment  should  have  been  for  defend- 
ants; if  It  was,  then  the  Judgment  for  plain- 
tiff was  properly  rendered,  regardless  of 
whettier  the  Cow  Creek  Tram  Company  or 
plaintiff,  in  purchasing  from  Adams,  had 
knowledge  of  the  execution  of  the  senior 
deed,  or  were  in  possession  of  facts  that 
would  put  a  person  of  ordinary  prudence 
on  inquiry.  The  undisputed  facts  show 
tliat  Adams  was  acting  for  the  Cow  Creek 
Tram  Company  in  purchasing  the  land  from 
the  heirs  of  Lewis  Donaho,  and  any  notice 
he  bad  at  that  time  of  the  execution  of  the 
senior  deed,  or  other  facts  to  put  a  person 
of  ordinary  prudence  on  inquiry,  was  charge- 
able to  the  tram  company. 

The  seventh  special  issue  submitted  by  the 
court  to  the  Jury  is  as  follows: 

"Question  No.  7 :  Was  George  Adams  or  the 
Cow  Creek  Tram  Company  an  innocent  pur- 
chaser for  .value  in  good  faith  of  the  land  pur- 
chased from  the  heirs  of  Lewis  Donaho  of  1,061 
acres?    You  will  answer  this  question,  Tes.'" 

The  Jury,  in  obedience  to  the  court's  com- 
mand answered  this  question  in  the  aflBrma- 
ttve. 

The  peremptory  charge  on  this  issue  is 
assailed  by  defendants'  first  assignment  of 
error;  their  contention  being  that  the  ques- 
tion was  one  for  the  Jury  to  determine,  since 
there  waa  evidence  introduced  tending  to 
show  that  George  Adams,  the  representative 
of  the  tram  company,  had  notice  of  the  de- 
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fendanta'  claim  of  tlOe  and  of  the  claim  of 
tlUe  of  those  under  whom  they  hold. 

[1]  We  are  met  In  limine  by  the  objection 
of  appellee  to  the  consideration  of  this  as- 
signment, on  the  ground  that  this  charge  was 
not  excepted  to  before  it  was  submitted  to 
the  Jury,  and  there  was  no  exception  to  the 
action  of  the  court  in  giving  It  preseryed  by 
a  bill  of  exceptions.  It  is  now  too  well 
settled  to  require  further  discussion  that  an 
objection  to  a  charge,  or  any  part  thereof, 
will  not  be  reviewed  by  the  appellate  court, 
unless  the  objection  la  preserved  by  a  proper 
bill  of  exceptions  incorporated  in  the  record. 
Railway  v.  Wadsack,  166  S.  W.  42;  Rail- 
way V.  Brown,  168  S.  W.  867;  Railway  v. 
Mallard.  168  S.  W.  994;  Ford  Motor  Co.  v. 
Freeman,  168  S.  W.  82;  Saunders  v.  Thnt, 
165  S.  W.  554;  RaUway  v  Galloway,  165  8. 
W.  546;  Johnson  v.  Hoover,  165  S.  W  900; 
Roberts  v.  Laney,  165  S.  W  116;  Life  As- 
sodatton  v.  Bhoderlck,  164  S.  W.  1068; 
Street  RaUway  v.  Barnes,  168  S.  W.  992; 
RaUway  v.  ChurchUl,  171  S.  W.  617,  decided 
by  this  court  October  15,  1914.  But  does 
this  rule  apply  to  a  peremptory  instruction 
which  takes  from  the  Jury  the  right  to  pass 
upon  the  facts?  We  are  incUned  to  the  opin- 
ion that  it  does  not,  but  applies  only  to  those 
charges  which  submit  to  the  Jury  controvert- 
ed fact  issues  raised  by  the  evidence. 

[2]  However  that  may  be,  we  are  of  the 
opinion  that  the  undisputed  evidence  intro- 
duced upon  the  trial  was  sufficient  to  show 
want  of  notice  to  the  Cow  Creek  Tram  Com- 
pany, at  the  time  of  its  purchase,  of  the  ex- 
ecution of  the  deed  by  Lewis  Donaho  to 
Wm.  McFarland  conveying  the  entire  I^ewis 
Donabo  survey,  which  deed,  as  before 
stated,  was  proved  by  drcumstances  only. 
We  wUl  not  set  out  in  detail  the  evidence 
which  appeUants  contend  tended  to  prove 
notice,  but  wlU  content  ourselves  with  the 
statement  that  we  have  carefuUy  examined 
the  evidence  reUed  upon  by  appellants 
in  that  regard,  and  find  the  same  is  in- 
sufficient to  raise  the  issue.  The  only  fact 
tending  even  remotely  to  show  notice  was 
the  proof  that,  at  the  time  of  the  purchase  of 
the  1,051  acres  in  controversy  by  the  trant 
company  from  the  heirs  of  Lewis  Donabo, 
one  W.  K.  Landrum  was  living  upon,  and  had 
possession  of,  86  acres  of  it,  holding  under 
a  deed  which  was  not  then  recorded,  and  In 
which  the  86  acres  was  described  by  metes 
and  bounds,  and  certain  other  parties  had 
other  portions  of  the  Donaho  survey  in  their 
possession,  but,  with  the  exception  of  Land- 
rum,  the  possession  of  said  other  persons  of 
different  parts  of  the  survey  did  not  extend 
to  or  upon  the  1,051  acres  in  suit.  The  evi- 
dence is  uncantradlcted  that  the  Cow  Creek 
Tram  Company  paid  full  value  for  the  land. 
It  was  not  shown  that  George  Adams,  who 
represented  the  tram  company  in  makiug  the 
purchase,  and  who  died  several  years  before 
the  trial,  had  knowledge  of  possession  of  any 
part  of  the  Donaho,  other  than  that  of  W.  K. 


Landmm  of  86  acres  of  the  tract  Involved  Id 
this  suit,  nnS  this  fact  is  shown  only  by  the 
circumstances  of  Landrum's  possession.  The 
86  acres  is  not  involved  in  this  appeal;  it  not 
having  been  awarded  to  either  party.  The 
possession  of  land  not  included  In  the  deed 
to  the  tram  company,  It  not  having  been 
shown  that  the  tram  company  knew  of  such 
possession  at  the  time  it  purchased,  could 
not  be  constructive  notice  affecting  the  title 
to  any  land  beyond  that  possession.  Hay- 
ward  Lumber  Co.  v.  Bonner,  56  Tex.  Civ. 
App.  208,  120  S.  W.  578.  Landrum's  posses- 
sion, whether  the  tram  company  had  either 
actual  or  constructive  notice  of  It,  was  not 
notice  of  claim  to  any  part  of  the  tract  in 
controversy  which  he  did  not  claim;  and 
from  the  fact  that  the  deed  under  which  he 
was  holding  was  not  recorded  such  want  of 
record  could  not  enlarge  the  effect  of  his  pos- 
session as  notice.  Wright  v.  Lassiter,  71  Tex. 
640,  10  S.  W.  296. 

[3]  In  consideration  of  the  foregoing,  we 
are  of  the  opinion  that  the  Cow  Creek  Tram 
Company  was  shown  by  the  undlspnted  proof 
to  be  a  purchaser  for  value  without  notice 
of  any  superior  outstanding  title  to  the 
land  in  controversy,  and  that  the  court  did 
not  err  In  giving  the  peremptory  instruction 
complained  of.  As  the  Cow  Creek  Tram  Com- 
pany was  an  Innocent  purchaser  for  value, 
it  is  immaterial  whether  at  the  time  the  ap- 
peUee,  Houston  Oil  Company,  purchased  the 
land  it  bad  knowledge  of  facts  which.  If 
possessed  by  the  tram  company  at  the  time  It 
purchased,  would  have  charged  it  with 
knowledge  of  the  execution  of  the  deed  from 
Levris  Donaho  to  Wm.  McFarland.  IlUes  v. 
Frerlchs,  11  Tex.  Civ.  App.  575,  82  S.  W. 
917. 

If  we  are  correct  in  the  views  above  stat- 
ed, then  the  Judgment  of  the  court  below 
must  be  affirmed,  unless  some  error  preju- 
dicial to  appellants  was  made  by  the  court  In 
the  rejection  of  the  testimony  offered  by 
them,  which  is  complained  of  in  the  eighth 
and  ninth  assignments.  The  testimony  in 
question  was  that  of  the  witness  Myers,  who 
was  an  employe  of  the  tram  company  as 
locomotive  engineer,  and  who,  had  he  been 
permitted,  would  have  testified  that  about 
the  year  1893  or  1894  or  1895,  when  the  tram 
company  was  cutting  timber  on  the  land  In 
controversy,  which  was  shown  to  be  after  Its 
purchase,  he  was  given  orders  by  George 
Adams,  the  manager  of  said  company,  to 
hurry  up  and  get  the  timber  off  the  tract,  as 
they  might  have  litigation  over  It,  and,  if 
he .  saw  anybody  trying  to  stop  him  whUe 
running  the  train  on  the  tram,  to  not  stop, 
but  to  pull  the  train  and  timber  off  of  that 
tract  as  quickly  as  possible;  also  the  testi- 
mony of  the  witness  Cully,  an  employe  of  the 
tram  company,  to  the  effect  that  it  was  gen- 
eral talk  among  the  employes  of  the  Covr 
Creek  Tram  Company,  when  the  timber  was 
being  removed  from  the  land,  that  the  com- 
pany was  In  a  rush  to  get  the  timber  off  for 
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fear  of  litigation.  To  the  rejection  of  this 
testimony  appellants  duly  preserved  bllla  of 
exception. 

[4]  Appellee  objects  to  the  consideration 
of  the  assignments  upon  the  ground  that 
neither  the  statement  of  facts  nor  bills  of 
exception  in  this  case  was  filed  In  the  trial 
court  within  the  time  jQxed  by  law,  nor  with- 
in the  time  allowed  by  the  order  of  the  court, 
which  extended  the  time  of  filing  30  days  aft- 
er the  expiration  of  the  time  the  law  pre- 
scribed. It  appears  that  the  trial  court  made 
an  order  allowing  appellants  30  days  after 
the  expiration  of  the  time  given  by  law  for 
the  filing  of  statements  of  fact  and  bills  of 
exception  in  which  to  file  a  statement  of  facts 
and  bills  of  exception,  but  that  neither  the 
statement  of  facts  nor  bills  of  exception  was 
filed  nfatll  more  than  30  days  after  the  time 
so  extended  by  the  court's  order  had  ex- 
pired. 

Article  2073,  Vernon's  Sayles'  Ann.  Civ  St 
1914,  prescribes  that  the  parties  to  a  suit 
shall  have  30  days  after  the  day  of  adjourn- 
ment of  court  In  which  to  prepare  and  file 
a  statement  of  facts  and  bills  of  exception, 
and  provides  that: 

"Upon  good  cause  shown,  the  judge  trying  the 
cause  may  extend  the  time  in  which  to  file  a 
statement  of  facts  and  bills  of  exception :  Pro- 
vided, that  the  court- trjring  such  cause  shall 
have  the  power  in  terra  time  or  vacation,  upon 
the  application  of  either  party,  for  good  cause 
to  extend  the  several  times  as  hereinbefore  pro- 
vided for  the  preparation  and  filing  of  the 
statement  of  facta  and  bills  of  exception,  but 
the  same  shall  not  be  so  extended  so  as  to  delay 
the  filing  of  the  statement  of  facts,  together 
with  the  transcriiSt  of  record,  in  the  appellate 
court  within  the  time  prescribed  by  law." 

The  article  concludes  with  the  following 
proviso: 

"Provided  that  anv  statement  of  facts  filed 
before  the  time  for  nling  the  transcript  in  the 
appellate  court  expires,  shall  be  considered  as 
having  been  filed  within  time  allowed  by  law 
for  filing  same." 

This  last  proviso  is  explicit,  and  must  be 
given  the  construction  which  its  clear  lan- 
guage demands,  hnd  that  is  that  a  state- 
ment of  facts  is  filed  in  time  if  filed  at  a 
date  before  the  transcript  is  required  by  law 
to  be  filed  in  the  appellate  court  This  is 
not  a  new  question  in  this  state.  Crlswell 
V.  Bobbins,  152  S.  W.  210;  Witherspoon  v. 
Crawford,  153  S.  W.  633. 

We  cannot  sustain  appellee's  contention 
that  the  statement  of  facts  was  not  filed 
within  the  time  required  by  law. 

[6]  But  what  of  the  bills  of  exception? 
In  Crlswell  t.  Bobbins,  supra,  the  court, 
after  referring  to  the  last  proviso  of  article 
2073,  above  copied,  says: 

"But  that  provision  would  not  lend  any  aid  to 
the  bills  of  exception,  •  •  •  because  they 
are  not  mentioned  in  the  sweeping  provision 
as  to  statements  of  facts.  The  bills  of  excep- 
tions are  still  under  the  law  as  to  extensions 
of  time,  as  is  apparent  from  the  language  of 
the  law  of  1911.  •  •  •  It  follows  that,  al- 
tboDgb  under  the  law  of  1911  we  are  compelled 
to  consider  the  stategient  of  facta,  the  bills  of 
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exceptions  cannot  be  considered  because   filed 
out  of  time." 

We  think  the  conclusion  thus  stated  Is 
sound  in  the  abstract,  but  that  it  has  no 
application  to  the  bills  of  exception  now 
under  discussion,  for  the  following  reasons: 
The  time  of  filing  of  bills  of  exception  re- 
lates to  formalities  In  bringing  a  case  to  the 
appellate  court  for  revision.  Rule  8  (142  S. 
W.  xi),  prescribed  for  the  government  of 
Courts  of  Civil  Appeals,  provides: 

"All  motions  relating  to  Informalities  in  the 
manner  of  bringing  a  case  into  court  shall  be 
filed  and  entered  by  the  clerk  on  the  motion 
docket  within  thirty  days  after  the  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals,  oth- 
erwise the  objection  shall  be  considered  as  waiv- 
ed, if  it  can  be  waived  by  the  party." 

Under  this  rule  an  objection  to  the  bills 
of  exception  on  account  of  the  iuformalitles 
complained  of,  to  be  available  to  appellee, 
must  have  been  presented  by  a  motion  to 
tills  court  filed  and  docketed  within  30  days 
after  the  transcript  was  filed,  and  as  this 
was  not  done,  and  as  the  informality  was 
one  that  could  be  waived,  this  court  Is  not 
at  liberty  to  disregard  them. 

[t]  Adverting  now  to  the  assignments,  ap- 
pellants contend  that  the  testimouy  refer- 
red to  was  admissible  as  tending  to  prove 
that  the  Cow  Creek  Tram  Company  was  not 
an  innocent  purchaser.  We  do  not  think 
the  contention  sound.  The  time  mentioned 
by  the  Witnesses  at  which  the  tear  of  liti- 
gation was  expressed  by  Adams,  and  at  the 
time  of  the  general  talk  among  the  em- 
ployte  mentioned  by  the  witness  Cully,  was 
In  1893,  1894,  or  1895,  and  not  more  definite- 
ly stated.  All  this  was  snlMequent  to  the 
date  of  the  tram  company's  purchase.  The 
source  of  the  threatened  litigation  was  not 
shown,  nor  any  other  fact  that  would  indi- 
cate that  the  statement  of  Adams  or  the 
general  talk  was  induced  by  any  notice  to 
Adams  or  the  company  of  an  outstanding 
superior  title  at  the  time  the  company  bought 
the  land.  At  most  the  testimony  could  have 
only  raised  a  surmise  or  suspicion.  The  as- 
signments are  overruled. 

The  only  other  assignments  of  error  that 
we  feel  called  upon  to  notice  are  the  eleventh 
and  twelfth.    The  eleventh  is  as  follows: 

"The  judgment  is  contrary  to  law  and  wlthont 
evidence  to  support  it,  in  Uiis:  The  judgment 
awards  to  defendants  uiree  forty-seconds  only  of 
the  land  in  controversy,  and  it  should  have  been 
eleven  fifty-sixths:  there  being  no  evidence  that 
the  Cow  Creek  Tram  Company  paid  value,  in 
good  faith,  and  without  notice  of  the  adverse 
claim  of  title  of  those  under  whom  the  defend- 
ants claimed,  as  to  the  undivided  interest  in 
said  land  purchased  by  the  tram  company  from 
[naming  certain  heirs  of  Lewis  Donahol  which 
parties,  if  the^  had  any  claim,  conveyed  by  their 
deeds  a  one-eighth  interest  in  the  land  to  said 
tram  company." 

The  twelfth  assignment  complains  of  the 
peremptory  instruction  on  the  issue  of  the 
purchase  in  good  faith  by  the  tram  company, 
on  the  ground  that  there  was  no  evidence 
that  the  tram  company  was  an.  Innocent 
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purchaser  for  valne  from  certain  other 
heirs   of  Lewis  Donaho. 

The  matters  complained  of  In  these  as- 
signments were  not  presented  by  defendants 
in  their  motion  for  new  trial  In  the  court 
below,  but  to  cure  the  effect  of  this  omission, 
are  presented  as  pointing  out  fundamental 
error  apparent  upon  the  face  of  the  record. 

[7]  To  determine  whether  these  assign- 
ments point  out  error  would  require  an  in- 
vestigation of  all  the  evidence  bearing  upon 
the  matter  to  which  they  relate.  We  do  not 
understand  that  the  assignments  are  such 
as  point  out  "error  in  law  *  •  •  appar- 
ent on  the  face  of  the  record,"  as  this  lan- 
guage is  used  in  article  1607,  Revised  Stat- 
utes 1911.  This  language  was  construed  by 
our  Supreme  Court  in  Houston  Oil  Co.  r. 
Kimball,  103  Tex.  104,  122  S.  W.  533,  124  S. 
W.  85,  and  it  Is  there  said: 

"Webster  defines  the  word  'apparent'  thus: 
'Clear,  or  mnnifest  to  the  understanding;  plain; 
•  •  •  obvious ;  appearing  to  the  eye  or  mind.' 
This  does  not  mean  that  an  error  which  can  be 
ascertained  by  looking  into  the  record  and  con- 
sidering the  evidence  may  be  considered  with- 
out any  assignment,  for  that  would  include  ev- 
ery error  which  can  be  considered  at  all.  Noth- 
ing ran  be  considered  as  an  error  which  can- 
not be  made  apparent  by  an  examination  of  the 
record ;  therefore  the  language  of  the  statute 
must  be  given  that  constnietion  which  will  make 
it  consistent  with  its  requirements  in  other  re- 
spects." 

Tested  by  the  rule  thus  stated,  we  are  of 
the  opinion  that  the  assignments  do  not 
point  out  error  apparent  on  the  face  of  the 
record,  and  therefore,  because  the  alleged 
error  was  not  called  to  the  attention  of  the 
trial  court  in  the  motion  for  a  new  trial,  the 
a.ssdKnments  cannot  be  considered. 

We  are  of  the  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed,  and  it  lias 
been  so  ordered. 

Affirmed, 


O'NEII/  ENGINEERING  CO.  et  al.  t.  CITY 
OF  SAN  AUGUSTINE  et  al.    (No.  (564T.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  10,  1014.    Rehearing  Denied 

Dec.  17,  1914.) 

1.  Appeai,  and  Error  (8  54S»)— Instbuctiows 
— Btli.  op  Exceptions— Necessitt. 

Error  cannot  be  assigned  on  the  charge  of 
the  court  or  on  the  refusal  of  requested  charges, 
unless  a  proper  bill  of  exceptions  has  been  taken 
in  the  trial  court  to  the  portion  of  the  charge 
complained  of  or  to  the  court's  action  in  re- 
fusing requested  charges. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  U  2433-2440;  Dec.  Dig.  i 
548.»] 

2.  Contracts   (f  280*)— ENOiNEEBtNO    Sebv- 
ICE- Performance— NEQi-i(iE:>fCE. 

Where  a  contract  employing  engineers  to 
construct  a  waterworks  plant  provided  not  only 
that  the  company  should  furnish  plans  and 
specifications  for  the  work  and  a  competent 
superintendent,  but  gave  it  entire  control  and 
management  of  the  work  in  constructing  the 
system  and  the  employment  and  control  of  the 
necessary  labor,  it  was  bound  to  exercise  rea- 
sonable care  in  employing  a  competent  superin- 


tendent and  labor,  and  was  liable  to  the  city 
for  any  damage  occasioned  by  a  failure  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1248-1280 ;  Dec.  Dig.  i  280.*] 

8.  Pbincipai.  and  Subett  a  82*)— Bonn  — 

Pebfobmancb  of  Wobk. 

Where  a_  contract  employing  engineers  for 
the  construction  of  a  waterworks  system  not 
only  required  them  to  prepare  proper  plans  and 
specifications,  bat  gave  them  complete  charge 
of  the  work  of  construction,  the  surety  on  a 
bond  conditioned  that  the  engineering  company 
should  faitl)fttlly  comply  with  and  fulfill  all 
the  terms  and  conditions  of  the  contract  was  lia- 
ble for  loss  to  the  city  incident  to  the  engineer- 
ing company's  negligence  in  failing  to  provide 
a  proper  superintendent  and  labor  in  the  con- 
struction of  the  work. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i  127;  Dec  Dig.  |  82.*] 

Appeal  from  District  Court,  San  Augustine 
County ;  A.  E.  Davis,  Judge. 

Action  by  the  City  of  San  Augustine  and 
others  tfgainst  the  O'Neil  Engineering  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    AfBrmed. 

Harry  P.  Lawther,  of  Dallas,  for  appel- 
lants. Foster  &  Davis,  of  San  Augustine,  for 
appellees. 

PLEASANTS,  C.  J.  In  December,  1908. 
appellee,  as  party  of  the  first  part,  entered 
into  a  contract  with  appellant  engineering 
company,  the  material  parts  of  'which  are  as 
follows: 

"That  the  said  party  of  the  first  part  has  this 
day  employed  the  party  of  the  second  part  as 
supervising  and  constructing  engineers  to  pre- 
pare plans  and  specifications  for  the  construc- 
tion of  a  system  of  waterworks,  to  be  erected 
and  constructed  in  the  city  of  San  Augustine, 
San  Angustine  county,  Tex.,  upon  the  following 
terms  and  conditions : 

"First.  The  said  party  of  the  second  part 
shall  prepare  and  finish  complete  plans  and 
specifications  for  the  construction  and  equip- 
ment of  the  proposed  waterworks  system,  to- 
gether with  an  estimate  of  same,  which  said  es- 
timate shall  be  guaranteed  by  a  surety  bond, 
and  shall  submit  same  to  the  party  of  the  first 
part  for  their  approval,  and  shall  maku  such 
changes  In  plans  as  shall  be  desired  by  the  par- 
ty of  the  first  part. 

"Second.  When  such  plans  and  specifications 
shall  be  approved  and  accepted  by  the  party  of 
the  first  part,  said  party  of  the  second  part  shall 
cause  advertisements  for  bids  of  all  of  the  ma- 
terial, machinery,  and  apparatus  needed  in  the 
construction  of  said  work  to  be  inserted  in  the 
Manufacturers'  Record  of  Baltimore  and  the 
Engineering  News  of  New  Xork,  to  be  at  the 
expense  of  the  party  of  the  first  part  and  to  run 
not  less  than  two  weeks,  said  bids  called  for  in 
said  advertisements  shall  be  addressed  to  the 
party  of  the  first  part,  and  shall  not  be  opened 
until  the  day  named  in  said  advertisements,  at 
which  time,  or  if  deferred  by  the  party  of  the 
first  part  to  a  later  date,  said  party  of  the  sec- 
ond part  by  its  officers,  shall  be  present  to  as- 
sist the  party  of  the  first  part  in  awarding  con- 
tracts for  the  purchase  of  machinery,  material, 
and  apparatus  needed  in  the  construction  of 
said  waterworks  system. 

"Third.  The  party  of  the  second  part  dtall 
employ  all  labor  that  may  be  necessary  in  col- 
lecting material  and  constmctlng  said  plant, 
and  in  doing  so  shall  use  local  lahor  so  far  as 
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possible,  said  labor  to  be  paid  for  by  the  party 
of  the  first  part,  and  Bfaall  also  furoish  a  com- 
petent aupenntendent  of  same  and  of  the  work 
to  be  done  in  the  construction  of  said  water- 
works system,  which  shall  include  a  competent 
Buperintendent,  and  such  other  superintendence 
as  may  be  necessary  at  the  expense  of  the  par- 
ty of  the  aecond  part,  and  shall  also  at  its  ex- 
pense famish  all  tools  necessary  for  the  con- 
struction of  said  work,  such  as  picks,  shovels, 
plows,  scrapers,  lanterns,  hammers,  and  such 
Uke  articles." 

As  compensatton  for  Its  'services  under 
said  contract,  the  appellant  engineering  com- 
pany was  to  receive  "10  per  cent,  of  the  en- 
tire cost  of  the  material,  labor,  machinery, 
apparatus,  and  all  otber  things  going  Into 
the  cost  of  the  construction  of  said  work," 
payable  in  installments;  tbe  times  and 
amounts  of  such  payments  being  specified  in 
the  contract.  It  was  further  provided  in 
said  contract  that  no  liability  should  be  in- 
curred thereunder  until  the  city  could  dispose 
of  bonds  to  be  Issued  for  the  purpose  of  con- 
structing said  system. 

Acting  under  this  contract,  the  engineering 
company,  in  February,  1909,  prepared  plans 
and  specifications  and  an  estimate  of  tbe 
costs  of  tbe  system,  and  submitted  same  to 
appellee.  These  specifications  called  for  one 
artesian  well  500  feet  in  deptb,  estimated  to 
cost  $1,500.  Owing  to  tbe  delay  in  the  Is- 
suance and  sale  of  the  bonds  of  the  city, 
nothing  further  was  done  under  tbls  con- 
tract until  1911,  when,  after  certain  changes 
in  the  specifications,  bids  were  advertised 
for  all  of  tbe  material  and  machinery,  as 
provided  In  tbe  contract  As  finally  adopted, 
tbe  estimated  cost  of  tbe  system,  exclusive 
of  tbe  commission  to  be  paid  tbe  engineering 
company,  was  $20,434.37.  The  final  specifica- 
tions and  estimate  call  for  a  well  500  feet  in 
4eptb,  to  cost  $1,500.  Tbe  advertisement  for 
bids  made  by  tbe  engineering  company  did 
not  include  a  bid  for  the  well;  but  a  contract 
was  made  by  tbe  city,  without  consulting 
appellant,  with  a  well  'borer  by  which  be 
agreed  to  sink  a  6-lnch  well  for  $2  per  toot, 
tbe  city  to  furnish  tbe  casing  and  tbe  der- 
rick to  be  used  In  tbe  work,  and  also  to  pay 
tbe  freigbt  on  tbe  shipment  of  tbe  well-bor- 
ing machinery  from  Homer,  La.,  to  San 
Augustine.  After  the  contract  for  tbe  ma- 
terial and  machinery  and  for  tbe  well  bad 
been  let,  tbe  engineering  company  exerted 
and  delivered  to  tbe  appellee  the  following 
bond  upon  which  tbe  appellee  Fidelity  & 
Deposit  Company  of  Maryland  Is  surety: 
"State  of  Texas,  County  of  San  Augustine. 

"Know  all  men  I>t  these  presents  that  we, 
O'Neil  Engineeriuf  Company,  as  principal,  and 
Fidelity  &  Deposit  Company  of  Maryland,  a 
corporation  of  the  state  of  Maryland,  of  Balti- 
more, Md.,  as  surety,  are  held  and  firmly  bound 
onto  the  city  of  San  Augustine,  San  Augustine 
county,  Tex,  in  the  sum  of  five  thousand  ($5,- 
000.00)  dollars,  lawful  money  of  the  United 
States  of  America,  well  and  truly  to  be  paid  to 
the  said  city  of  San  Augustine,  Tex.,  for  which 
payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors,  administrators, 
•uccessors,  and  assigns,  firmly  by  these  presents. 


"Signed  and  dated  this  11th  day  of  August, 
A.  D.  1911. 

"The  condition  of  this  obligation  is  such  that, 
whereas  the  said  O'Neil  Enftineering  Company 
has  entered  into  a  certain  written  contract  with 
the  said  city  of  San  Augustine,  Tex.,  bearing 
date  the  17th  day  of  December,  A.  D.  1908,  cov- 
ering the  designing,  supervising,  and  construc- 
tion of  a  water  system  for  the  city  of  San  Au- 
gustine, Tex.,  as  per  contract  hereto  attached 
and  made  to  form  a  part  hereof:  Now,  there- 
fore, if  the  said  O'Neil  Engineering  Confpany 
shall  do  and  perform  all  things  required  of  them 
by  said  contract,  and  shall  in  all  things  faith- 
fully and  honestly  comply  with  and  fulfill  all  the 
terms  and  conditions  of  said  contract,  then 
this  obligation  shall  be  null  and  void,  otherwise 
it  shall  remain  in  full  force  and  effect. 

"It  is  specifically  understood  and  agreed  that 
the  surety.  Fidelity  &  Deposit  Company  of 
Maryland,  does  not  guarantee  the  maintenance 
of  any  portion  of  the  work  after  the  completion 
of  same,  nor  does  this  bond  cover  any  provisions 
of  the  contract  respecting  guarantee  of  effi- 
ciency or  wearing  qualities  or  for  maintenance 
or  repairs. 

"In  testimony  whereof,  witness  our  hands 
the  day  and  year  first  above  written." 

On  April  26,  1912,  after  tbe  completion  of 
the  waterworks  system,  tbe  appellee  brought 
this  suit  against  appellants  to  recover  dam- 
ages for  tbe  alleged  breach  by  the  engineer- 
ing company  of  Its  contract.  The  petition  al- 
leges the  breach  of  tbe  contract  In  tbe  fol- 
lowing particulars  and  sougbt  to  recover  tbe 
items  of  damages  specified: 

(1)  That  tbe  cost  of  tbe  work  exceeded 
tbe  estimate  In  tbe  sum  of  $1,117.07.  (2) 
That  under  the  terms  of  tbe  contract  tbe 
O'Neil  Engineering  Company  was  to  furnish 
at  Its  expense  a  competent  superintendent  of 
labor  and  work,  and  such  other  superintend- 
ence as  might  be  necessary;  that  In  tbe 
course  of  the  work  tbe  said  O'Neil  Engineer- 
ing Company  bad  employed  as  foreman  and 
representatives  three  several  men,  who  bad 
been  paid  In  the  aggregate  tbe  sum  of  $378.- 
40  by  the  city,  instead  of  by  the  O'Neil  En- 
gineering Company,  as  provided  for  In  tbe 
contract.  (3)  That  tbe  superintendent  fur- 
nished by  tbe  engineering  company  was  in- 
competent, and  performed  bis  duties  in  a 
negligent  manner,  and  that  by  reason  of  the 
carelessness  and  negligence  of  said  superin- 
tendent, who  bad  authority  from  said  de- 
fendant to  employ  and  discbarge  tbe  laborers 
necessary  to  perform  tbe  work  of  construct- 
ing said  system,  a  large  number  of  unnec- 
essary laborers  were  employed  to  perform 
tbe  work  of  ditching  and  laying  tbe  water 
pipes  for  said  system ;  that  said  laborers 
were  not  required  to  do  a  full  day's  work, 
and  that  said  superintendent  who  bad  charge 
of  said  work  did  not  give  bhs  attention  to 
tbe  same,  but  devoted  a  large  portion  of 
bis  time  to  bis  private  business  affairs  and 
permitted  tbe  men  employed  to  do  said  work, 
and  whose  wages  were  paid  by  appellee,  to 
waste  their  time;  that  said  work  was  con- 
ducted by  said  superintendent  with  reckless 
extravagance  and  utter  disregard  of  the 
rights  of  appellee;  and  that,  as  a  direct  re- 
sult of  tbe  manner  In  wblcb  tbe  work  was 
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conducted  in  tbe  digging  of  the  ditches  and 
laying  the  pipe,  the  cost  of  such  work  to 
appellee  was  $1,062.50  more  than  It  would 
have  been  bad  said  worii  been  properly  con- 
ducted. (4)  That  by  reason  of  the  Incompe- 
tence and  negligence  of  said  superintendent 
in  supervising  the  sinking  of  the  weU  for 
said  system  the  appellee  was  compelled  to 
expend  for  said  well  $2,118.54  more  than  it 
would  have  cost  him  but  for  the  Incompe- 
tence and  negligence  of  said  superintendent. 

The  petition  admitted  that  appellee  owed 
the  engineering  company  a  balance  of  $545.70 
as  commission  under  Its  said  contract,  and 
prayed  for  Judgment  for  tbe  damages  above 
stated,  aggregating  $4,676.45,  less  the  said 
sum  admitted  to  be  due  defendant. 

In  addition  to  a  general  demurrer,  special 
exceptions,  and  general  denial,  the  defend- 
ants further  answered,  specially  denying  that 
the  cost  of  the  plant  had  exceeded  the  esti- 
mate, that  the  plans  and  specifications  of 
the  O'Nell  Engineering  Company  bad  only 
called  for  a  well  500  feet  deep  6  Inches  in 
diameter,  estimated  to  cost  $1,500,  and  that 
they  could  not  be  held  responsible,  and  es- 
pecially tbe  surety  company  could  not  be 
held  responsible,  for  any  costs  the  city  had 
been  put  to  concerning  said  well  after  it 
passed  a  depth  of  500  feet,  that  tbe  three 
several  men  who  had  been  paid  by  the  city 
in  the  aggregate  sum  of  $378.40  were  not 
superintendents,  but  were  simply  straw 
bosses,  and,  under  tbe  terms  of  the  con- 
tract, should  have  been  paid  by  tbe  dty, 
as  they  were  paid;  specially  denying  that 
the  said  Greene  performed  Ills  work  in 
a  negligent  manner ;  and  setting  up  that  tbe 
amount  paid  out  for  tbe  ditch  pipe  laying 
and  reservoir  work  was  much  as  was  ordi- 
nary and  customary  under  the  circumstanc- 
es; and  setting  up  various  items  in  the  to- 
tal cost  of  tbe  work  wbicb  they  claimed 
were  extras  not  called  for  in  tbe  original 
plans  and  specifications,  and  due  to  changes 
therein  made  by  the  direction  of  tbe  city  of 
San  Augustine ;  and  setting  up  that  tbe  dty 
was  still  due  the  O'Nell  Engineering  Com- 
pany a  balance  of  $571.70  commissions  pro- 
vided for  in  the  contract,  for  all  of  wbicb 
they  prayed  Judgment  against  the  dty. 

Tbe  cause  was  submitted  to  a  Jury  in  the 
court  below  upon  special  Issues.  The  charge 
of  tbe  court,  in  so  far  as  it  relates  to  the 
questions  presented  by  appellant's  assign- 
ments of  error,  was  as  follows: 

"In  this  case  the  court  submits  to  you  for 
your  finding  certain  questions,  which  yon  will 
answer  in  accordance  with  your  findings. 
The  burden  of  proof  rests  on  tbe  plaintiff  the 
city  of  San  Augustine  to  show  by  a  preponder- 
ance of  tbe  evidence  the  allegations  in  its  pe- 
tition, and,  if  it  has  failed  to  do  this,  the  city 
cannot  recover.  'Negligence'  is  tbe  want  of 
that  care  and  diligence  which  an  ordinarily 
prudent  person  would  use  under  the  same  or 
similar  circumstances.  'Incompetency'  is  the 
want  or  lack  of  ability  to  do  or  perform  a  cer- 
■•in  thing. 

'In  this  case  yon  are  charged  that,  under  the 
*ract  introduced   in   evidence  between    the 


plaintiff  and  O'Neil  EMglneering  Company, 
dated  December  17,  190S,  it  was  the  duty  of 
the  engineering  company  to  furnish  a  competent 
superintendent  for  tbe  construction  of  the  water- 
works system  and  to  furnish  such  other  super* 
intendence  as  the  work  required,  and  it  was  the 
duty  of  the  engineering  company  to  exercise  in 
the  sapervision  of  the  work  the  care  and  skill 
of  an  ordinarily  prudent  supervising  en^eer 
nnder  the  same  or  similar  circumstances,  and, 
if  the  said  company  has  failed  to  exercise  sncli 
care  and  skill  in  tbe  particulars  alleged  in 
plaintifiTs  petition,  and  the  plaintiff  has  been 
damaf;ed  thereby,  the  engineering  company 
wonld  be  liable  therefor. 

"Question  No.  1 :  Was  S.  Q.  Greene  negligent 
or  incompetent  in  supervising  the  digging  of 
the  ditch  and  reservoirs  and  laying  the  pipe 
for  the  waterworks  system?  Answer  this  ques- 
tion 'Yes'  or  'No.' 

"If  7ou  answer  question  No.  1  Tea,'  then 
answer  question  No.  2;  bnt  If  you  answer 
question  No.  1  'No,'  then  you  need  not  answer 
question  No.  2. 

"Question  No.  2:  Was  tbe  dty  of  San  Augus- 
tine damaged  ixvanse  of  the  ncgliticpce  or  in- 
competency  of  .^'  G.  Greene  in  supei-risincr  ;li<* 
digfine  of  ditfiop.  and  reservoi's  and  layius 
the  pipe  lor  the  waterworks  system  for  the  city 
of  San  Augustine?  Answer  tiiitf  question  'Tes' 
or  'No.' 

"Question  No.  3 :  Did  R.  G.  Greene  cause  the 
well  to  be  drilled  below  500  feet?  Answer  this 
question  'Yes'  or  'No.' 

"If  you  answer  question  No.  3  'Yes,'  then  an- 
swer question  No.  4;  but  if  you  answer  ques- 
tion No.  3  'No,'  then  you  need  not  answer  quea- 
tion  No.  4. 

"Question  No.  4:  Was  it  negligence  for 
Grer-ae  to  cause  the  well  to  be  drilled  below 
500  feet,  under  the  circumstances?  Answer  this 
question  'Yes'  or  *No.' 

"If  yon  answer  questions  Nos.  3  and  4  'Yes,* 
then  you  will  answer  question  No.  5 ;  but  if  you 
answer  either  questions  No.  3  or  No.  4  'No.* 
then  you  will  not  answer  question  No.  6. 

"Question  No.  5 :  Was  the  city  of  San  Angas- 
tine  damaged  because  of  the  negligence  of  S.  G. 
Greene  in  causing  the  well  to  be  drilled  below 
500  feet?    Answer  this  question  'Yes'  or  'No.* 

"If  you  answer  questions  Nos.  3,  4,  and  5 
'Yes,'  then  you  will  answer  question  No.  6 ;  bat 
if  you  answer  any  of  the  questions  Nos.  3,  4,  and 
5  'No,'  then  you  need  not  answer  question 
No.  6. 

"Question  No.  6:  What  was  the  amount  of 
damages  to  the  dty  of  San  Augustine  because 
of  the  negligence  or  incompetency  of  S.  G. 
Greene  in  causing  the  well  to  be  drilled  below 
500  feet?  Answer  this  question  by  giving  the 
amount  in  figures. 

"If  you  answer  questions  Noe.  1  and  2  'Yes,' 
then  answer  question  No.  7,  but  if  yon  answer 
either  questions  1  or  2  'No,'  you  will  not  answer 
question  No.  7. 

"Question  No.  7:  What  was  the  amount  of 
the  damages  t>ecause  of  tbe  negligence  or  in- 
competency of  S.  G.  Greene  in  supervising  the 
digging  of  the  ditches  and  reservoir  and  laying 
the  pipe  for  the  waterworks  system  of  the  city 
of  San  Augustine?  Answer  this  question  by 
giving  the  amount  in  figures." 

Tbe  Jury  by  their  verdict  answered  tbe 
flret  five  questions  in  tbe  affirmative,  and.  In 
answer  to  tbe  sixth  and  seventh  questions, 
fixed  tbe  amounts  of  appellee's  damage  at 
$994  and  $800,  respectively.  In  answer  to 
tbe  eleventh  question  propounded  to  them, 
they  found  that  the  total  estimated  cost  of 
the  waterworks  system  under  the  plans  and 
spedflcations  furnished  by  the  engineering 
company  was  $20,500,  exclusive  of  the  com- 
missions to  tbe  engineering  company;    and 
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in  answer  to  the  tweUth  question  foond  that 
the  actual  cost  of  the  system  to  the  city  was 
$22,146.16.  Upon  the  return  of  this  verdict 
both  parties  asked  for  judgment  thereon. 
The  motion  of  defendants  for  Judgment  in 
their  faTor  was  refused  and  plaintiffs  motion 
granted.  The  Judgment  rendered  was  in 
favor  of  plaintiff  for  the  sum  of  $1,794,  the 
aggregate  amount  of  damages  found  by  the 
Jury  in  answer  to  questions  6  and  7,  and  the 
farther  sum  of  $378.40,  the  amount  shown  by 
the  evidence  to  have  been  paid  by  plaintiff 
to  the  three  foremen  whose  wages  plaintiff 
claimed  should  have  been  paid  by  the  engi- 
neering company.  From  these  aggregate 
amounts,  $2,172,  the  sum  of  $571.70,  the 
amount  found  by  the  Jury  to  be  due  the  engi- 
neering company  as  commisBlons,  together 
with  $52.70  interest  thereon,  was  deducted, 
leaving  a  Judgment  in  favor  of  the  plaintiff 
against  both  defendants  for  the  sum  of  $1,- 
543.97. 

The  soffldency  of  the  evidence  to  sustain 
the  findings  of  the  Jury  upon  the  Issues  sub- 
mitted to  them  is  not  questioned  by  any  of 
the  assignments  of  error  presented  by  appel- 
lants. 

The  first,  second,  third,  and  fifth  assign- 
ments of  error  presented  in  appellants'  brief 
are  as  follows : 

"First  assignment  of  error:  The  court  erred 
in  aubmitting  to  the  jury  the  question  of 
Greene's  negligence,  and  in  rendering  judgment 
against  appellants  on  acconnt  of  same,  especial- 
ly as  to  the  fidelity  and  deposit  company. 
Neither  the  contract  between  the  city  of  San 
Augustine  and  the  O'Neil  Engineering  Company 
npr  the  trand  of  the  fidelity  and  deposit  company 
guaranteed  the  city  against  the  negligence  of 
the  superintendent  furnished  by  the  engineering 
company. 

"Second  assignment  of  error :  The  court  erred 
in  submitting  to  the  jnry,  especially  as  against 
the  surety  company,  the  question  of  the  uezli- 
gence  of  Greene  in  causing  the  well  to  be  drilled 
below  500  feet,  and  in  rendering  judgment 
against  appellants  on  accoimt  of  same;  the 
plans  and  specifications  which  were  approved 
and  accepted  by  the  city  only  calling  for  a  6- 
inch  well  500  feet  in  depth,  at  an  estimated 
cost  of  $1,500. 

"Third  assignment  of  error:  The  court  erred 
in  refusing  to  give  to  the  jury  special  issue  No. 
9,  requested  by  the  defendants  as  follows : 
'Was  Greene  incompetent  in  the  superintendence 
of  the  digging  of  the  well  down  to  a  depth  of 
500  feet'  "  • 

"Fifth  assignment  of  error:  The  court  erred 
in  refusing  to  submit  to  the  jury  special  issues 
Noa  2  and  10,  as  follows : 

"Special  issue  No.  2,  requested  by  the  defend- 
ants: 'At  the  request  of  the  defendants,  I  sub- 
nait  to  you  for  your  finding  the  following  ques- 
tion, in  addition  to  the  questions  hereinbefore 
proponnded  to  you,  which  you  will  answer  in 
accordance  with  your  finding:  "Question  No. 
16 :  Did  the  city  of  San  Augustine  expect  to 
obtain  a  fiowing  well  at  the  depth  and  size 
which  the  defendant  engineering  company's  es- 
timate of  the  well  named  in  the  plans  and  spec- 
ifications npon  which  the  total  cost  was 
based  r" 

"Special  issue  No.  10,  requested  by  the  de- 
fendants: 

"  'In  cmisidering  your  answer  to  question  No. 
3,  yon  will  take  into  consideration  all  of  the 
circumstances  of  the  case,  the  fact,  if  you  find 
from  the  evidence  that  such  was  tne  fact,  that 


all  of  the  parties  expected  to  obtain  a  flowing 
well  at  a  depth  of  500  feet,  the  quantity  of  wa- 
ter which  you  find  from  the  evidence  was  found 
at  depth  of  500  feet,  and  whether  or  not  what 
is  known  as  a  flowing  well  was,  in  fact,  found 
at  a  depth  of  500  feet;  and  liF,  from  all  the 
circumstances  surrounding  the  situation,  and 
looking  at  it  from  Greene  s  viewpoint,  you  find 
from  the  evidence  that  a  man  of  ordinary  pru- 
dence and  competence  would  have  acted  as 
Greene  did,  under  the  same  or  similar  circum- 
stances, you  will  answer  this  question,  "No;" 
also,  .before  determining  your  answer  to  this 
question,  you  will  find  from  the  evidence  wfieth- 
er  the  water  which  was  found  which  rose  to 
the  top  of  the  pipe  and  trickled  over  was  found 
at  a  depth  of  500  feet  or  at  a  depth  between  640 
and  710  feet'  " 

[1]  It  does  not  appear  from  the  record 
that  any  bill  of  exceptions  was  taken  by  the 
defendants  in  the  court  below  to  the  charge 
given  by  the  court,  nor  to  the  refusal  of  the 
court  to  give  the  special  charges  requested 
by  the  defendants.  It  has  )  mi  held  in  a 
number  of  cases  decided  by  the  Courts  of 
ClvU  Appeals  for  the  Third,  Fifth,  Sixth, 
and  Seventh  Districts  that  under  our  present 
statute  no  complaint  of  error  in  the  charge 
of  the  court  or  in  the  refusal  of  requested 
charges  will  be  beard  on  appeal,  nnlesa  a 
proper  bill  of  exceptions  la  taken  in  the 
court  below  to  the  portion  of  the  charge  com- 
plained of,  or  to  the  action  of  the  court  in 
refusing  requested  charges  when  such  ac- 
tion is  assigned  as  error.  Saunders  v.  Thut, 
165  S.  W.  554;  Railway  Co.  v.  Wadsack,  166 
S.  W.  42;  Railway  Co.  v.  Brown,  168  S,  W. 
867;  Motor  Co.  v.  Freeman,  168  S..W.  82; 
Railway  Co.  v.  Barnes,  168  S.  W.  992;  Rail- 
way Co.  V.  Mallard,  168  S.  W.  094.  We 
think  this  is  a  fair  and  reasonable  construc- 
tion of  the  statute,  and  that  such  construc- 
tion tends  to  further  the  evident  purpose 
and  object  of  the  Legislature,  in  its  enact- 
ment. 

In  tbe  recent  cases  of  Railway  Co.  v. 
Churchill,  171  S.  W.  617,  and  Conn  v.  Hotta- 
ton  Oil  Co.,  171  S.  W.  520,  this  court  ap- 
proved and  followed  the  rule  announced  in 
the  cases  above  cited. 

[2]  If,  however,  we  could  consider  tbe  as- 
signments, we  do  not  think  they  should  be 
sustained.  Under  the  contract  before  set 
out,  the  obligation  of  the  engineering  com- 
pany was  not  limited  to  furnishing  plans 
and  speciflcatioas  for  tbe  work  and  a  com- 
petent superintendent  thereof,  but  they  had 
entire  control  and  management  of  the  work 
of  constructing  the  system  and  the  employ- 
ment and  control  of  the  labor  necessary  for 
such  construction.  This  responsibility  hav- 
ing i>een  assumed  by  it,  and  being  a  material 
part  of  tbe  consideration  for  the  execution 
of  the  contract  by  the  city,  tbe  company  was 
required  to  use  ordinary  care  and  diligence 
tn  the  discharge  of  its  contract  obligations, 
and  would  be  liable  to  the  dty  for  any  damr 
age  caused  by  Its  failure  to  use  ordinary  care 
in  tbe  performance  of  any  of  its  contract  un- 
dertakings. 

[3]  The  bond  executed  by   the  appellant 
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surety  company  was  conditioned  upon  the 
faithful  performance  by  the  engineering  com- 
pany of  all  of  the  requirements,  terms,  and 
conditions  of  its  contract  with  the  city,  and 
under  this  bond  the  surety  company  Is  lia- 
ble for  any  damages  sustained  by  thedty 
by  reason  of  the  failure  of  the  engineering 
company  to  faithfully  comply  with  any  of 
the  requirements  of  the  contract  We  think 
the  charge  given  by  the  trial  court  correctly 
applied  the  law  to  the  facta  disclosed  by  the 
evidence,  and  that  the  requested  Instrac- 
tlons  were  properly  refused. 

The  fourth  assignment  complains  of  the 
refusal  of  the  court  to  render  Judgment  in 
favor  of  the  defendants  upon  the  findings  of 
the  Jury  that  the  total  cost  of  the  plant  did 
not  exceed  the  estimate  furnished  the  dty 
by  the  engineering  company.  This  assign- 
ment is  predicated  npon  the  theory  that  the 
engineering  company  was  not  required  under 
its  contract  to  use  any  care  in  the  employ- 
ment of  labor  or  id  incurring  expenses  for 
the  city  farther  than  to  bring  the  total  cost 
of  the  work  within  the  amount  of  the  esti- 
mate furnished  by  it  We  do  not  think  this 
is  a  proper  construction  of  the  contract  As 
we  have  before  said,  we  think  the  company 
was  bound  under  the  contract  to  use  ordi- 
nary care  and  diligence  in  the  i>erformance 
of  its  contract  undertakings,  and  the  fact 
tliat  the  city  required  it  to  guarantee  that 
the  work  would  not  cost  more  than  a  stated 
amount  did  not  authorize  It  to  negligently 
spend  an  unnecessary  amount  in  carrying 
oat  the  contract,  and  thus  Increase  the 
amount  of  Its   commissions. 

This  disposes  of  all  of  the  assignments  pre- 
sented In  appellants'  brief,  and  from  the  con- 
clusions above  expressed  It  follows  that  the 
Judgment  of  the  court  below  should  be  af- 
firmed, and  it  has  been  so  ordered. 

Affirmed. 


MAGILIi  T.  RtTGELET,  Sheriff,  et  al. 
(No.  6716.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  20,  19l4.    Rehearing  £>enled 

Dec.  10.  1914.) 

1.  Attobnet  awd  Clibnt  (S  99*)— Attobnkt'b 
AUTHOBmr— Settlement  of  Judgment. 

An  attorney  at  law  has  no  authority  to 
accept  anything  but  money  in  parent  of  a 
judgment  recovered  by  him  on  a  ciaini  left  with 
him  for  collection,  without  his  client's  express 
consent. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {{  196-208;  Dec.  Dig.  {  99.*] 

2.  Attobnet  and  Client  (J  103*)  —  Attob- 
ney's  Atjthobitt— Acts  Beyond  Authob- 
ITT— Acquiescence. 

Where  an  attorney  at  law,  withont  aathori- 
ty,  accepted  certain  trust  certificates  in  settle- 
ment of  a  judgment  he  had  obtained  for  his 
client,  who,  when  he  first  learned  of  the  settle- 

%  refused  to  accept  the  certificates,  and  in 
days  placed  the  collection  of  the  judg- 


ment in  the  hands  of  other  attorneys,  there 
no  ratification  of  the  settlement. 

fEJd.  Note; — For  other  cases,  see  Attorney  and 
CUent.  Cent  Dig.  i  154;  Dec.  Dig.  {  103.*] 

3.  Attobney  and  Cukht  (J  77*)— AtmroBnr 
or  Attobney— Appabent  AxTTHOBnT. 

Where  one  was  employed  only  as  an  attor- 
ney at  law  to  collect  a  debt  for  his  client,  the 
debtor  could  not  assume  that  the  attorney  had 
authority  to  accept  anythfaig  but  money  in  sat- 
isfaction, so  that  the  rule  requiring  a  principal 
to  give  1  otice  of  any  limitation  on  the  authority 
of  a  general  agent  or  one  having  apparent  au- 
thority to  make  the  contract  in  question,  does 
not  apply. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and 
CUent  Cent.  Dig.  St  88-90,  132,  136, 148, 149; 
Dec.  tHg.  §  77.»] 

4.  Attobney  and  Client  (J  99*) — ^AurnoKirr 
OF  Attobney— Collection  of  Judoment— 
Joint  Owneb. 

Where  a  note,  placed  in  the  hands  of  an  at- 
torney for  collection,  provided  for  a  10  per  cent 
attorney's  fee,  and  the  client  agreed  to  pay  the 
attorney  such  percentage  and  $60  additional, 
such  agreement  did  not  make  the  attorney  a 
joint  owner  of  a  judgment  in  favor  of  tlie  cli- 
ent for  the  amount  of  the  note,  principal,  inter- 
est and  attorney's  fee,  so  as  to  entitle  the  attor- 
ney to  make  a  settlement  with  the  debtor  by  re- 
ceiving trust  certificates  instead  of  money,  onder 
the  rule  that  an  accord  and  satisfaction  with 
one  of  several  joint  creditors  is  a  satisfaction  of 
the  debt 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §S  196-203 ;  Dec.  Dig.  |  99.*] 

5.  Pbincipai,  and  Subety  (|  164*)— Subett's 
Liability— Judome  NT. 

Where  a  judgment  against  a  principal  and 
surety  directed  that  execution  should  issue  on 
the  property  of  the  surety,  only  in  the  event 
that  property  of  the  principal  sufficient  to  sat- 
isfy the  judgment  could  not  be  found,  the  re- 
turn of  several  executions  issued  against  th» 
principal  nulla  bona  was  prima  facie  sufficient 
to  authorize  a  levy  on  the  property  of  the  surety. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {J  466-465;  Dec.  Dig.  f 
164.*] 

Appeal  from  District  Coart,  Matagorda 
County ;   Sam'l  J.  Styles,  Judge. 

Salt  by  O.  M.  Magill  against  Frank  Rnge- 
ley,  sherlflL,  and  others.  Judgment  for  de- 
fendants, and  plalntifF  appeals.    Affirmed. 

Gaines  &  Corbett,  of  Bay  City,  for  appe- 
lant Krause  &  Wilson,  of  Bay  City,  tor  ap- 
pellees. 


PLEASANTS,  O.  X  This  snit  was  brought 
by  appellant  to  enjoin  the  execution  of  a 
Judgment  rendered  by  the  district  oonrt  of 
Matagorda  county  against  appellant  and 
others  and  in  favor  of  S.  G.  Anderson,  de- 
fendant in  this  suit  The  judgment  sought 
to  be  enjoined  was  rendered  on  Jannary  22, 
1912,  in  a  salt  brought  by  S.  G.  Anderson 
against  the  Burton  D.  Hucd  Land  Company, 
as  principal,  and  appellant  G.  M.  MagiU  and 
others,  as  sureties,  and  was  for  the  sum  of 
$1,744.28.  This  judgment  directs  that  ezeca- 
tion  issue  upon  the  property  of  the  sureties, 
only  in  event  property  of  the  prlnclpsl  suffi- 
cient to  satisfy  the  Judgment  coald  not  be 
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fonnd.  In  that  suit  E.  E.  Bateman  was  at- 
torney of  record  for  S.  O.  Anderson.  Origi- 
nal execution  was  Issued  on  this  judgment 
October  25,  1912,  and  an  alias  execution  on 
March  17,  1913,  which  was  returned  not  exe- 
cuted, "no  property  of  the  Bnrton  D.  Hnrd 
Land  Company  being  found."  Several  subse- 
quent executions  were  Issued  and  returned 
not  executed,  "no  property  being  found." 

The  execution  sought  to  be  enjoined  in 
this  suit  was  Issued  on  October  8,  1913,  and 
was  by  defendant  Rugeley,  sheriff  of  Mata- 
gorda county,  levied  upon  lots  In  the  city  of 
Bay  City  owned  by  appellant  Magill.  Plain- 
tjfr  asked  that  the  execution  of  the  Judgment 
be  enjoined,  and  said  Judgment  canceled  and 
discharged  of  record  on  the  ground  that  E. 
E.  Bateman,  the  attorney  of  record  for  de- 
fendant Anderson  in  the  suit  in  which  said 
Judgment  was  rendered,  had  on  February  25, 
1913,  made  a  settlement  of  said  judgment 
with  the  land  company,  and  executed  a  writ- 
ten release  of  the  Judgment,  reciting  that  It 
had  been  paid  and  satisfied  in  full.  The  de- 
fendant Anderson  by  proper  plea  denied  the 
authority  of  Bateman  to  make  said  settle- 
ment and  execute  said  release.  By  supple- 
mental petition,  the  plaintiff  alleged  that 
Bateman  was  the  attorney  of  record  of  the 
defendant  Anderson,  and  had  full  and  c<»n- 
plete  authority  to  make  the  settlement  with 
the  land  company  and  release  said  jndgment, 
and  further  that  Bateman  was  also  a  joint 
owner  with  Anderson  of  said  judgment 

The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendants. 

The  evidence  shows  that  E.  E.  Bateman, 
who  was  attorney  of  record  for  defendant 
in  the  suit  in  which  the  Judgment  sought  to 
be  enjoined  was  obtained,  on  February  25, 
1913,  accepted  from  the  land  company,  in 
satisihkction  of  said  jndgment,  trustees'  cer- 
tificates of  the  nominal  value  of  the  amount 
due  upon  the  Judgment,  and  executed  and 
delivered  to  the  land  company  a  full  release 
of  Che  Judgment,  signed  by  him  as  attorney 
of  record  for  the  defendant  Anderson.  And- 
erson testified  that  he  never  authorized  Bate- 
man to  accept  anything  bnt  money  In  satis- 
faction of  the  Judgment,  and  that  the  trus- 
tees' certificates  were  never  delivered  to 
him,  and  he  had  never  seen  them.  When  he 
beard  that  Bateman  had  made  a  settlement 
of  the  Jndgment  he  went  to  see  him  in  re- 
gard to  the  matter,  and  Bateman  told  him 
that  he  had  taken  the  certificates,  but  they 
were  not  worth  anything,  and  that  he,  A<a- 
derson,  did  not  want  them,  l^our  or  five 
days  after  tUs  he  employed  other  attorneys 
to  represent  hifti  in  collecting  the  Judgment 

Bateman  testified: 

•^  cannot  say  that  Mr.  Anderson  ever  author- 
ized me  apeoifically  to  accept  the  trustees'  cer- 
tificates, but  Mr.  Anderson  had  left  the  matter 
entirely  in  my  hands  for  c«llection,  like  any  oth- 
er client  turns  over  a  matter  or  note  to  me  for 
collection." 

171  S.W.-34 


[1]  This  evidence  amply  sustains,  if  it 
does  not  compel,  the  conclusion  that  Bateman 
had  no  express  authority  from  appellee  An- 
derson to  accept  anything  but  money  in  satis- 
faction of  the  judgment.  It  is  well  settled 
that  an  attorney  at  law  has  no  right  to  re- 
ceive anything  but  money  in  the  payment  of 
a  debt  Intrusted  to  him  for  collection,  without 
express  authority  from  his  client.  Wright 
V.  Daily,  26  Tex.  730;  Portls  v.  Ennls,  27 
Tex.  676;  Anderson  v.  Boyd,  64  Tex.  108; 
Cook  V.  Greenberg,  34  S.  W.  687. 

[2]  There  is  no  evidence  showing  acquies- 
cence on  the  psrt  of  appellee  Anderson  in  the 
settlement  made  by  Bateman,  and  the  testi- 
mony before  set  out,  which  is  uncontradict- 
ed, shows  that  when  he  first  learned  of  the 
settlement  he  refused  to  accept  the  certifi- 
cates, and  in  a  few  days  thereafter  placed 
the  collection  of  bis  Judgment  in  the  hands 
of  other  attorneys. 

[3]  The  question  of  apparent  authority  in 
Bateman  to  make  the  settlement  is  not  rais- 
ed by  the  evidence.  His  employment  being 
only  that  of  an  attorney  at  law  to  collect  a 
debt  for  his  client,  the  debtor  could  not  as- 
sume that  be  had  authority  to  accept  any- 
thing but  money  in  satisfaction  of  the  debt, 
and  the  rule  which  requires  a  principal  to 
give  notice  of  any  limitaticm  upon  the  author- 
ity of  a  general  agent,  or  any  agent  who  has 
apparent  authority  to  make  the  contract  in 
question,  has  no  application. 

[4]  The  Judgment  In  favor  of  appellee  An- 
derson was  for  the  amount  of  the  principal, 
interest,  and  attorney's  fees  due  upon  several 
notes  which  he  had  turned  over  to  Bateman 
for  collection.  When  he  placed  the  notes  In 
the  hands  of  Bateman  for  collection  he 
agreed  to  pay  him,  when  collection  was 
made,  the  10  per  cent,  attorney's  fees  provid- 
ed in  the  notes  and  an  additional  sum  of  $60. 
This  agreement  did  not  make  Bateman  a  Joint 
owner  with  appellee  of  the  notes  nor  of  the 
judgment  obtained  thereon,  and  the  undis- 
puted evidence  shows  that  no  transfer  or  as- 
signment of  any  interest  in'  judgment  was 
made  to  Bateman.  Such  being  the  facts,  the 
principle  invoked  by  appellant,  that  accord 
and  satisfaction  with  one  of  several  Joint 
creditors  is  a  complete  extinction  of  the 
debt  without  any  showing  that  the  Joint 
creditors  who  made  the  settlement  had  au- 
thority to  act  for  the  other  joint  owners,  can- 
not be  applied. 

[6]  The  return  upon  previous  citations 
stating  that  no  property  of  the  land  com- 
pany could  be  found  out  of  which  the  judg- 
ment could  be  made  was  prima  facie  suffi- 
cient to  authorize  the  levy  upon  the  proper- 
ty of  the  surety,  and.  In  the  absence  of  any 
evidence  showing  that  the  judgment  could  be 
collected  from  the  principal,  the  levy  upon 
and  sale  of  the  property  of  the  surety  to 
satisfy  the  Judgment  could  not  be  enjoined. 

We  have  not  set  out  nor  discussed  in  de- 
tail the  several  assignments  presented  in  ap- 
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pellant'a  brief,  but  In  what  has  been  said  we 
have  disposed  of  all  of  the  questions  pre- 
sented by.  the  assignments. 

We  have  considered  all  of  the  assignments, 
and  none  of  them  in  our  opinion  should  be 
sustained.  It  follows  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  it 
ban  been  so  ordered. 

Affirmed. 


POMl-ARD  V.  ALLEN.     (No.  656.) 

(Court  of  Civil  Appeals  of  Texas.     AmarlHo. 

Oct.  31,  1914.     KebeariDg  Denied  Dec 

5,  1914.) 

1.  ZiliaTATION  OF  AcnoNS  (I  102*)— Cattsks 
OF  Action  Babbed  bt  Liuitation  — 
TmJSTs. 

Plaintiff  claimed  that  he  turned  over  mon- 
ey to  bis  uncle  by  having  it  placed  to  his  uncle's 
credit  in  the  bank,  in  which  it  was  deposited 
at  his  uncle's  request  and  on  his  uncle's  promise 
that  he  would  put  it  on  interest  for  plaintiff, 
and  that  plaintiff  could  have  it  bade  any  time 
he  wanted  it  or  needed  it.  Beld  that,  assum- 
ing that  the  transaction  took  place  as  daimed 
and  that  a  trust  was  thereby  created,  such 
trust,  though  a  direct  or  express  trust,  since 
it  arose  from  an  express  agreement  of  the  par- 
ties, was  not  a  technical,  continuing,  and  sub- 
sisting trust  against  which  limitations  would 
not  run. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |{  494-505;    Dec.  Dig. 

2.  LnoTATioN  OF  Actions  (|  87*)— Suspen- 
sion —  Absence  fbom  State  —  Nonbesi- 

DENTB. 

The  departure  from  the  state  of  a  nonresi- 
dent, who  bad  been  temporarily  present  in  the 
state,  did  not  suspend  the  running  of  limita- 
tions against  a  cause  of  action  against  him. 

[Rd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Ont  Dig.  ii  456-462;  Dec.  Dig. 
i  87.*] 

3.  LisiiTATioN  or  Actions  (§  46*)— Accbuax 
OF  Cause  of  Action— Obuoations  Paya- 
ble ON  Demand. 

Where  plaintiff  turned  over  money  to  his 
ancle  on  his  uncle's  promise  to  put  it  in  a  bank 
on  interest  for  plaintiff's  benefit,  and  to  re- 
turn it  when  plaintiff  Wanted  it  or  needed  it, 
there  was  an  obligation  payable  on  demand, 
against  which  limitations  ran  from  the  date 
of  the  receipt  of  the  money  by  the  uncle,  or  at 
least  from  the  expiration  of  a  reasonable  time 
in  which  to  make  the  agreed  deposit. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {$  240-253;    Dec.  Dig. 

Appeal  from  District  Ck>art,  Sherman  Coun- 
ty;   D.  B.  Hill,  Judge. 

Action  by  Frank  M.  Allen  against  James  T. 
Pollard,  executor.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 

John  B.  H.  Stahl,  of  Stratford,  and  Gold- 
stein &  Miller  and  Turney  &  Surges,  all  of 
El  Paso,  for  appellant  Tatum  &  Tatum,  of 
Dalbart,  for  appellee. 

HALL,  J.  Appellee  instituted  this  suit  In 
the  district  court  of  Sherman  county  against 
appellant  September  28,  1912,  to  recover  the 


sum  of  $4,165.50,  with  Interest  from  Septem- 
ber 11,  1907,  at  6  per  cent,  per  annum.  Plain- 
tiff  alleged  in  substance  the  death  of  W.  C. 
Thomas  on  the  30th  day  of  March,  1912 ;  the 
qualification  of  appellant  as  executor  of 
Thomas'  estate;    that  during,  the  winter  of 

1905  W.  C.  Thomas  and  plalntlfl  purchased 
a  herd  of  cattle,  paying  therefor  the  aggre- 
gate sum  of  $900;  that  thereafter  plaintiff 
purchased  an  additional  Interest  to  the  ex- 
tent of  $400  from  the  said  Thomas,  and  that 
thereafter  during  the  winter  of  1905  and 

1906  the  said  W.  C.  Thomas  gave  to  plain- 
tiff all  the  interest  which  was  then  owned 
by  the  said  Thomas  in  the  said  herd  of  cattle 
and  delivered  possession  of  the  same  to  bim ; 
that  during  the  fall  of  1906  the  said  Thomas 
purchased  100  calves,  which  he  also  gave 
to  plaintiff;  that  on  the  Ist  day  of  Septem- 
ber, 1907,  plaintiff  was  still  the  owner  and 
in  possession  of  both  herds  of  cattle,  and  on 
or  about  the  10th  day  of  S^tember  he  sold 
the  entire  lot  of  cattle  for  $4,266.50  in  caah, 
which  he.  deposited  in  the  First  Natl<Hial 
Bank  of  Stratford,  Tex.,  aave  and  except 
$100  retained  for  his  personal  ose;  "that 
on  or  about  the  11th  day  of  September,  1907, 
the  said  W.  C.  Thomas,  now  deceased,  stated 
that  if  the  plaintiff  would  turn  over  to  him 
the  said  sum  of  $4,166.50  then  deposited  in 
the  bank  aforesaid,  he,  the  said  Thomas, 
could  and  would  put  said  money  out  at  In- 
terest for  the  use  and  benefit  of  this  plaintiff, 
and  that  this  plaintiff  could  have  any  or 
all  of  said  money  at  any  time  he  requested 
or  demanded  the  same  from  the  said  W.  C 
Thomas,  and  at  any  time  he  needed  or  de- 
sired the  same^  but  that  if  he  would  turn  It 
over  to  said  W.  C.  Thomas  at  the  time  he 
could  and  would  place  it  so  that  it  could  be 
drawing  Interest  at  all  times  and  would  be 
safe,  but  that  the  plaintiff  should  receive  any 
or  all  of  it  back  when  be  needed  the  same, 
or  when  he  desired  to  have  the  same;  that 
the  said  W.  C.  Thomas,  now  deceased,  waa 
an  uncle  of  this  plaintiff,  and  acting  upon 
the  said  request,  and  in  response  to  the  said 
statements  of  the  said  Thomas,  this  plain- 
tiff turned  over  and  delivered  to  the  aald 
Thomas  the  aforesaid  sum  of  $4,165.50,  by 
having  the  First  National  Bank  of  Stratford. 
Tex.,  place  the  said  sum  of  money  to  the 
credit  of  the  said  W.  C.  Thomas,  in  the  pres- 
ence of  the  said  W.  O.  Thomas,  for  the  uses 
hereinaftw  set  forth."  Appellee  further 
alleged  that  none  of  aald  money  had  ever 
been  repaid  to  him;  that  after  the  said 
Thomas  died  in  the  state  of  Missouri,  on  or 
about  the  30th  day  of  March,  1912,  plain- 
tiff on  or  about  the  23d  day  of  September, 
1912,  presented  his  claim  against  the  es- 
tate of  the  said  ■  Thomas,  duly  verified,  to 
defendant  Pollard,  as  executor  of  said  estate, 
and  that  tiie  same  had  neither  been  rejected 
nor  allowed. 

On  January  12,  1914,  the  appellant  filed 
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his  second  original  answer.  In  wbicb  be  de- 
murred generally  and  specially  to  plaintiff's 
amended  petltiou,  on  the  ground  that  It  was 
barred  by  the  2  and  4  year  statutes  of  limi- 
tations. He  denied  every  issuable  fact  plead- 
ed by  appellee,  and  averred  that  the  cattle 
belonged  to  Thomas  at  the  time  they  were 
sold;  that  the  money  derived  from  the  sale 
belonged  to  Thomas,  but  that  Allen  bad  col- 
lected the  same,  and  in  transferring  it  from 
his  account  In  the  bank  to  Thomas*  account 
he  did  so  In  recognition  of  Thomas'  owner- 
sLii>  thereof  He  also  specially  pleaded  the 
statutes  of  limitations  of  2  and  4  years  in 
bar  of  plalntifTs  right  to  recover. 

In  reply  to  the  second  amended  original 
answer,  appellee  filed  his  first  supplemental 
petition,  in  which  be  pleaded  the  absence  of 
Thomas  from  the  state  of  Texas  from  the 
time  of  the  alleged  payment  of  the  money  to 
him  until  his  death,  except  for  a  period  of 
about  2  weeks,  and  that  by  reason  of  the 
absence  of  the  said  Thomas  from  the  state 
of  Texas  the  statutes  of  limitations  did  not 
run,  except  for. about  2  weeks,  during  which 
time  Thomas  was  in  the  state.  In  respcnse 
to  this  supplemental  petition,  appellant  fil- 
ed his  first  supplemental  answer,  in  which  he 
denied  that  Thomas  was  ever  a  resident  of 
the  state  of  Texas,  temporarily  or  otherwise, 
but  that  for  60  or  70  years  before  his  death 
be  resided  continuously  in  the  state  of  Mis- 
souri, and  not  elsewhere. 

The  case  was  submitted  upon  the  follow- 
ing special  issues  in  substance: 

PirsC  "Was  the  f4,165.50  the  property  of 
Allen  on  or  about  September  11,  19077"  To 
which  the  jury  answered,  "Yes." 

Second.  "Was  it  the  agreement  and  nnder- 
staoding  between  Allen  and  Thomas  that 
Thomas  would  keep  this  sum  for  Allen,  and  re- 
turn same  to  him  when  called  upon  or  re- 
quested to  do  80  by  Allen?"  To  which  the 
jury   answered,  "lea." 

Third.  "Haa  Thomas,  or  any  one  for  him,  ever 
returned  the  ^,166.60  or  any  part  thereof,  to 
Allen?  If  so,  what  amount?"  To  which  the 
jury   answered,   "Yes;    $1,000." 

After  the  Jury  had  retired,  they  returned  and 
propounded  to  the  court  the  following  question: 

"If  we  answer  special  issue  No.  1  'Yes,'  have 
we  the  privilege  to  deduct  from  the  $4,165.50 
the  $1,000  that  AUen  received  r' 

In  reply  to  this  question  the  court  instruct- 
ed them  as  follows: 

"Ton  will  simply  answer  special  issue  No.  1, 
referred  to,  'Yes'  or  'No,'  as  from  the  evidence 
before  you  you  find  the  facts  to  be,  and  for 
further  instructions  you  are  referred  to  the 
instructions  heretofore  given  you." 

Upon  motion  of  appellee  the  court  entered 
Judgment  in  his  favor  for  the  sum  of  $3,165.- 
50,  and  all  costs. 

(1]  The  undisputed  evidence  shows  that 
Tbomas  was  never  a  resident  of  the  state  of 
Texas,  at  least  since  1906;  that  he  was  nev- 
er in  the  state  but  once  since  the  alleged  de- 
livery of  the  money  by  Allen  to  him,  and  at 
tbat  time  he  merely  passed  through  on  his 
way  to  Mexico.  From  the  record  It  is  clear 
tbat  aiveUee'8  cause  of  action  .was  .barred 


unless  the  relation  of  trustee  and  cestui  que 
trust  existed  between  Thomas  and  Allen,  un- 
der an  agreement  creating  a  technical  con- 
tinuing trust.  The  testimony  bearing  upon 
this  issue  is  solely  from  the  witness  Allen, 
and  Is  as  follows: 

"I  bad  no  understanding  or  agreement  with 
him  [Thomas]  about  this  money  until  after  they 
[the  cattle]  were  sold.  I  put  the  money  in  the 
bank  here,  and  he  asked  me  to  take  it  to  Mis- 
souri. He  said,  'Frank,  I  will  take  this  money 
to  Missouri  and  put  it  in  the  bank  on  inter- 
est for  yon.'  I  said,  'All  right,'  and  let  him 
have  it.  He  said  I  could  have  it  any  time  I 
wanted  it,  or  needed  it.  I  did  not  need  it. 
I  have  not  gotten  any  of  that  money  back. 
*  *  *  The  last  time  I  saw  Mr.  Thomas  was 
in  the  fall  of  1908,  in  California,  Mo.,  at  which 
time  we  talked  'about  the  money  I  let  him  have 
at  his  home.  He  said  he  had  that  money  out 
on  interest  up  there  for  me,  and  that  I  could 
have  it  if  I  wanted  it,  then  or  any  other  time, 
just  like  he  had  always  stated." 

On  cross-examination: 

"I  have  not  a  scratch  of  a  pen  to  show  that 
Mr.  Thomas  owes  me  any  money  only  the  bank 
books.  I  have  never  asked  him  to  repay  tliat 
money  from  the  time  I  let  him  have  it  until 
he  died.  I  didn't  think  it  was  necessary.  I 
asked  him  about  the  interest  once.  In  1908  I 
talked  to  him  about  it.  I  never  asked  about 
paying  interest— never  asked  about  repaying 
any  part  of  the  money.  The  only  time  I  had 
any  talk  with  him  with  reference  to  it  was  in 
1908,  at  his  home,  from  the  time  I  let  him  have 
it.  I  do  not  know  whether  it  was  in  Septem- 
ber or  October,  1908,  that  I  was  at  his  home. 
He  lived  four  years  from  September,  1908, 
and  during  all  tbat  time  I  never  as  much  as 
chirped  a^ut  this  money  to  him;  I  did  not 
need  it;  I  didn't  say  a  word  to  him  about  it 
one  way  or  other.  I  didn't  know  how  much 
interest  it  was  bearing;  if  it  was  bearing  any, 
I  never  asked  him.  I  claim  to  have  $4,000  tbat 
was  to  be  kept  on  interest,  and  never  inquired 
whether  it  was  bearing  interest  I  never  asked 
who  it  was  loaned  to.  I  did  not  know  where  it 
was  loaned.  I  didn't  think  it  was  necessary, 
for  the  five  years  I  claim  to  have  had  this 
money  loaned,  to  know  how  much  interest  it 
was  bearing,  or  whether  it  was  loaned  out,  or 
to  whom.  For  five  ^ears  I  claim  this  money 
was  loaned  out.  I  didn't  know  how  much  in- 
terest it  was  bearing,  or  whether  it  was  loaned 
out,  or  to  whom.  It  is  true  that  not  until 
after  this  old  man  died  did  I  begin  to  agitate 
thie  Question.  •  *  •  Nobody  was  present 
when  I  talked  to  Mr,  Tbomas  about  this  mon- 
ey. I  talked  ta  him  in  the  yard;  nobody  was 
present.  •  •  •  I  have  alleged,  it  is  true, 
that  Mr.  Thomas  requested  me  to  turn  over  the 
$4,165.50  to  him,  and  that  he  would  put  said 
money  out  at  interest  for  my  use  and  benefit, 
and  that  I  could  have  all  or  any  of  the 
money  at  any  time.  I  testified  in  my  di- 
rect examination  that  Mr.  Thomas  told  me 
that  he  wonid  put  it  in  the  bank  for  me 
on  interest.  His  agreement  was  that  he 
was  to  take  it  back  to  Missouri  and  deposit 
it  on  interest  in  the  bank  for  me.  Noth- 
ing was  said  about  it  being  subject  to  my  check. 
He  said  I  could  draw  on  him  any  time  I  wanted 
money.  Nothing  was  said  about  checking  on 
the  account.  The  agreement  was  tbat  he  was 
to  take  it  back  and  deposit  it  on  interest  for 
me  in  the  bank.  He  may  have  done  that  for  all 
I  know.  I  asked  Mr.  Pollard  for  a  settlement; 
for  ail  I  know,  that  money  is  deposited  in  the 
bank  on  interest  for  me  to-day.  When  he  stat- 
ed he  was  going  to  take  the  money  bade ,  to 
Missouri  and  deposit  it  in  a  bank  on  interest 
for  me,  nothing  was  said  about  what  bank.  I 
naturally  thought,  it  would  be  a  baak  in  Call- 
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fonda.  Mo.  He  eaid  he  was  going  to  take  it 
home,  and  California,  Mo.,  was  bis  home.  Our 
agreement  was  that  he  was  to  deposit  it  on 
interest  in  the  banic  at  California,  Mo.  I  do 
not  Icnow  that  it  is  not  still  there  on  interest 
for  me;  for  all  I  know,  it  may  be  on  interest 
for  me  to-day;  for  all  I  know,  Mr.  Thomas 
may  have  done  the  very  thing  that  I  claim  he 
agreed  to  da  Nothing  was  eaid  about  the 
money  being  subject  to  my  check  when  it  was 
deposited  in  the  bank  in  Misaonri.  He  said 
to  draw  on  him  If  I  needed  it.  He  said  he  would 
deposit  the  money,  and  I  could  draw  on  blm 
when  I  needed  it.  I  may  have  answered  the 
sixth  interrogatory  in  my  deposition  (if  it  reads 
that  way),  that  he  was  going  to  Missouri  and 
suggested  to  me  that  he  would  take  this  money 
to  Missouri  with  him  and  place  it  on  deposit 
there  for  me.  I  didn't  loan  him  the  money, 
bnt  simply  placed  it  to  his  credit  in  the  bank, 
in  order  that  he  might  take  it  to  Missouri, 
where  he  said  he  wovild  place  it  to  my  credit 
on  interest,  so  that  I  could  draw  on  it  any  time 
that  I  wanted  ta  My  answer  to  the  sixth 
interrogatory  means  practically  the  same  thing 
as  what  I  now  say.  Under  my  conception  of 
the  truth,  both  statements  are  true.  I  say  I 
didn't  loan  the  money  to  him.  In  answer  to  the 
fourth  interrogatory  of  my  deposition,  my  an- 
swer is :  'I  was  in  Texas  at  the  time  I  loaned 
it  to  him  in  cash.'  That  was  not  correct.  I 
swore  two  or  three  times  that  It  was  not  a 
loan,  and  he  knows  it.  I  didn't  say  in  one 
place  that  it  was  a  loan;  he  took  it  down  that 
way.  I  told  him  I  would  not  swear  it  was 
a  loan.  My  signature  is  to  the  deposition.  I 
signed  the  papers.  I  told  him  it  was  not  a 
loan;  told  him  five  or  six  times  during  the  dep- 
osition, and  he  said  it  was  all  right." 

We  think  the  rights  of  the  parties  to  this 
litigation  must  necessarily  turn  upon  the 
construction  of  the  contract  detailed  by  Al- 
len. In  Bbom  V.  Zlmpelman,  47  Tex.  503, 
26  Am.  Rep.  315,  our  Supreme  Court  con- 
strued two  instruments  in  writing  of  sub- 
stantially the  same  tenor  as  the  agreement 
between  Allen  and  Thomas,  as  shown  by  the 
above-quoted  testimony.  The  Instruments 
upon  which  the  Eborn  Case  was  founded  are 
as  follows : 

"Borrowed  and  received  from  William  Elwm 

r.OO,  which  I  promise  to  return  when  called 
,    with    interest.      Feb.    3,    1846.      [Signed] 
Thomas   Eborn. 

"Received  of  William  Eborn  $6,500.00,  which 
I  promise  to  invest  in  lands,  or  return  the 
same  when  called  for,  with  interest.  May  14, 
1846.     [Signed]  Thomas  Eborn." 

Zlmpelman,  as  administrator,  pleaded  the 
defense  of  limitation,  and  Associate  Justice 
Gould,  dellTerlng  the  opinion  of  the  court, 
said: 

"The  dalm  as  presented  was  a  money  de- 
mand, barred  upon  its  face.  The  $900  Irarrow- 
ed,  to  l>e  returned  'when  called  for,'  'created  a 
cause  of  action  from  its  date,  and  against  it 
the  statute  nms  from  that  time.'  Cook  v.  Cook, 
19  Tex.  4S6.  The  receipt,  or  second  instru- 
ment, is  like  the  receipt  which  was  before  the 
court  in  Mitchell  v.  Mcljemore,  9  Tex.  151. 
In  that  case  the  receipt  was  for  money  to  be 
invested  in  paying  government  fees  for  Texas 
scrip,  placed  in  the  party's  hands  for  location, 
and  it  was  held  that  If,  after  the  lapse  of  a 
reasonable  time,  the  agent  had  failed  to  apply 
the  money  as  required,  he  was  in  default,  and 
the  statute  commenced  to  run  without  demand. 
It  was  hdd,  further,  that  even  if  a  demand  was 
necessary  'the  plaintiff  shonld  have  made  it 
within  time  to  have  brought  his  suit  before 
th«  Statute  had  interposed  a  bar  from  the  time 


the  default  occurred.'  After  tiie  lapse  of  a 
reasonable  time  to  invest  in  lands,  the  money 
became  due  without  demand;  and  even  if  de- 
mand were  necessary,  four  years,  the  ordinary 
period  of  limitation  to  suits  on  written  instru- 
ments, was  long  enough  to  allow  for  its  lieing 
made.  Regarding  Mitchell  v.  McLemoie  as  a 
case  in  noint,  and  following  that  case  and  Win- 
gate  V.  Wingate,  11  Tex.  430,  we  hold  that  the* 
claim  as  presented,  and  as  sued  on,  was  not 
an  express  trust,  but  was  an  ordinary  moneyed 
demand,  barred  by  limitation,  unless  there  was 
a  sufficient  acknowledgment  to  support  the  ao- 
don." 

Conceding  that  the  testimony  of  appellee, 
Allen,  shows  an  express  or  direct  trust,  still 
we  think  it  must  be  classed  with  those 
trusts  to  which  our  courts  have  held  a  plea 
of  limitation  applies.  Granting  that  the 
Jury's  finding  upon  the  second  special  issue 
evinces  an  express  trust  rather  than  a  loan, 
yet  it  Is  not  such  a  trust  as  falls  "within  the 
proper,  peculiar,  and  exclusive  Jurisdiction  of 
courts  of  equity,"  bnt  is  cognizable  at  law. 
The  case  of  Wingate  v.  Wingate,  supra,  is  to 
point.  R.  P.  Wingate  sued  his  brother  for 
the  possession  of  a  slave.  The  defendant  set 
up  limitations,  and  to  avoid  this  plea  the 
plaintiff  offered  in  evidence  a  writing  as 
follows: 

"I  acknowledsre  to  have  received  of  my  fa- 
ther, Walter  Wingate,  8r.,  his  negro  boy  Bos- 
ton, for  whose  labor  I  agree  to  pay  him  at  the 
rate  of  $6.00  per  month,  until  called  for.  Co- 
lumbia, La.,  April  8,  1841.  [Signed]  B.  T. 
Wingate." 

Wingate,  Sr.,  died  in  1844,  and  the  suit  was 
flleu  in  1849.  The  trial  court  sustained  the 
plea  of  limitation,  holding  that  the  written 
receipt  created  an  express  trust,  which  con- 
tinued until  demand.  Lipscomb,  Justice,  re- 
versed the  Judgment,  saying: 

"That  the  agreement  of  the  son  (A.  T.  Win- 
gate) constituted  him  a  trustee  for  his  father, 
to  some  extent,  is  admitted,  because  every 
bailee  is,  in  some  sense,  a  trustee;  but  it  does 
not  follow  that  every  kind  of  trust  forms  an 
exception  to  the  operation  of  the  statute  of 
limitations.  If  so,  half  the  business  transac- 
tions of  men  would  be  removed  from  its  influ- 
ence; and  the  doctrine  has  been  settled,  by  a 
train  of  decisions  from  the  case  of  Lockey  v. 
Lockey,  Prec.  in  Ch.  518,  decided  by  Lord 
Macclesfield,  down  to  the  present  time,  that  to 
remove  a  trust  from  the  operation  of  the  stat- 
ute, it  must  be  such  a  trust,  technically,  as  ia 
created  by  the  mutual  confidence  of  the  par- 
ties, such  as  equity  alone  can  take  cognizance 
of  and  afford  redress.  If  it  is  a  trust  that  com- 
mon-law courts  could  give  relief,  the  statute 
will  run,  although  the  party  may  have  sought 
his  remedy  by  a  suit  in  chancery.  In  such 
cases,  the  fact  of  the  suit  being  brougiit  in  the 
court  of  chancery,  will  not  defeat  the  statnte. 
It  can  be  avoided  only  by  a  tedinical  trust, 
.of  which  the  courts  of  common  law  could  af- 
ford no  relief.  When  it  is  laid  down  that,  so 
long  as  a  trust  is  continuing  and  subsisting, 
the  statute  does  not  commence  to  run  between 
the  cestui  que  trust  or  his  assigns  and  their 
trustee,  the  doctrine  applies  to  such  cases  only 
as  are  strictly  and  technically  trusts  created 
and  sustained  by  the  principles  of  equitable 
jurisprudence,  exclusive  of  and  in  cootradis- 
tinctioa  to  trusts  of  common-law  eogniiance; 
and  even  in  such  cases  the  statute  would  com- 
mence to  run  from  the  time  the  trustee  dis- 
avowed the  trust,  or  did  any  act  conclusively 
ihowing  that  iia  did  not  hold  as  trustee.     If 
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the  legal  title  Is  in  one  in  trust  for  another, 
the  trust  could  not  be  enforced  but  by  a  resort 
to  equitable  jurisdiction.  This  would  be  a  case 
where  the  trust  would  be  a  continued  equitable 
trust.  Tlie  statute  would  not  run  in  favor  of 
the  cestui  que  trust  or  his  assigns,  until  the 
trustee  had  clearly  avowed  that  he  did  not  hold 
as  trustee,  but  in  adverse  right  to  the  trust 
claim.  If  one  man  receives  into  his  possession 
the  money  or  chattels  of  another,  it  would 
create  a  trust ;  but  suppose  he  goes  further, 
and  writes  to  the  other  that  he  had  so  received 
his  money.  Here  would  be  a  declaration  of  a 
direct  trust,  but  not  such  a  trust  as  would  be 
unaffected  by  the  statute  of  limitations,  be- 
cause suit  could  be  brought  in  a  court  governed 
by  the  rules  of  the  common  law.  It  is  im- 
portant in  all  cases  of  trust,  in  iaqolring  wheth- 
er the  statute  can  be  pleaded,  to  bear  this  dia> 
tinction  in  the  mind :  If  there  is  a  remedy  at 
law,  that  is,  on  the  principles  of  the  common 
law,  in  contradistinction  to  equity  jurispru- 
dence, the  fact  of  there  being  such  remedy  brings 
the  trust  within  the  statute.  In  Kane  v.  Blood- 
good,  7  Johns.  Ch.  (N.  T.)  90,  11  Am.  Dec. 
417,  a  case  which  the  late  Chancellor  Kent 
has,  by  the  display  of  his  talents  and  great  re- 
search on  the  subject  of  the  statute  of  limita- 
tions as  a  bar  to  trusts,  coupled  with  the  im- 
mortality of  his  own  great  name,  the  Chancel- 
lor says:  'I  cannot  assent  to  the  proposition 
that  all  cases  of  direct  and  express  trust,  aris- 
ing between  trustee  and  cestui  que  trust,  are 
to  be  withdrawn  from  the  operation  of  the  stat- 
ute of  limitations,  notwithstanding  a  clear  and 
certain  remedy  exists  at  law.  The  word  "trust" 
is  often  used  in  a  very  broad  and  comprehen- 
sive sense.  Every  deposit  is  a  direct  trust 
Every  person  who  receives  money  to  be  paid 
to  another,  or  to  be  applied  to  a  particular  pur- 
pose, to  which  he  does  not  apply  it,  is  «i  trus- 
tee, and  may  be  sued,  either  at  law  for  money 
had  and  received,  or  in  equity  as  trustee,  for  a 
breach  of  trust.  Willes.  C.  J.,  in  Scott  v. 
Swoman,  Willes,  404,  405.  The  reciprocal 
rights  and  duties  founded  upon  the  various 
species  of  bailments  and  growing  out  of  those 
relations,  as  between  hirer  and  letter  to  hire, 
borrower  and  lender,  depositary  and  the  per- 
son depositing,  a  commissioner  and  an  employ- 
er, a  receiver  and  giver  in  pledge,  are  all  cases 
of  express  and  direct  trust;  and  these  contracts, 
as  Sir  William  Jones  observes  (Jones  on  Bail- 
ments, 2),  are  among  the  principal  springs  and 
wheels  of  dvil  society.  Are  all  such  cases  to 
be  taken  out  of  the  statute  of  limitations,  un- 
der the  motion  of  a  trust,  when  one  of  the  par- 
ties solicits  his  remedy  in  this  court?  A  re- 
view of  the  decisions  will  enable  us,  as  I  ap- 
prehend, to  deduce  from  them  a  safer  and 
sounder  doctrine,  and  to  establish  upon  the 
solid  foundation  of  authority  and  policy  this 
rule:  That  trusts,  intended  by  courts  of  equi- 
ty not  to  be  reached  or  affected  by  the  statute 
01  limitations,  are  those  technical  and  contin- 
uing trusts  which  are  not  at  all  cognizable 
at  law,  but  fall  within  the  proper,  peculiar,  and 
ezGlnsive  jurisdiction  of  this  court.'" 

Jndge  Lipscomb  then  applies  the  principles 
aonounced  to  the  facts  and  holds  that  the 
written  acknowledgment  relied  upon  Is  not 
evidenco  of  such  a  trust  as  takes  It  out  of 
the  statute  of  limitation  and  continues,  using 
the  following  language: 

"There  is  no  pretense  but  that  there  was 
ample  remedy  on  the  principles  of  tlie  common 
law,  to  the  father  whilst  he  lived,  and  to  his 
assigns  after  his  death,  and  that,  if  a  trust  it 
was  not  such  a  trust,  as  gave  'peculiar  and  ex- 
clusive jurisdiction  to  the  ■  court  of  equity.' 
There  was  no  legal  title  in  the  defendant  that 
made  it  necessary  for  the  chancery  jurisdiction 
to  look   behind.     The   title  was  acknowledged 


to  be  in  the  elder  Wingate,  and  the  defendant, 
the  son,  had  only  the  possession,  and  the  stat- 
ute would  have  commenced  the  moment  that  a 
right  to  sue  the  defendant,  according  to  stipu- 
lations of  the  contract,  had  accrued." 

In  a  note  appended  to  this  case  Judge 
Lipscomb  refers  to  the  case  of  Tinnen  v.  Me- 
bane,  10  Tex.  246,  60  Am.  Dec.  205,  saying 
it  had  been  decided  while  he  was  absent,  and 
that  if  be  had  seen  it  before  writing  the 
opinion  in  the  Wingate  Case  he  would  not 
have  considered  it  at  all  necessary  to  again 
discuss  the  question  of  continued  trusts.  In 
the  Tinnen  Case,  supra,  Chief  Justice  Hemp- 
hill says: 

"The  rule  that  trusts  are  not  affected  by 
stal-utes  of  limitation  was  in  the  earlier  cases 
very  loosely  expressed,  and  gave  rise  to  er- 
roneous decisions.  Chancellor  Kent,  having 
been  misled  by  them  in  the  case  of  Coster  v. 
Murray^  5  Johns.  Ch.  [N.  Y.]  522,  examined 
the  subject  very  elaborately  in  the  case  of  Kane 
V.  Bloodgood,  7  Johns.  Ch.  [(N.  Y.)  90,  11  Am. 
Dec.  417],  and  in  a  review  of  the  cases,  laid 
down  the  rule  tbat  trusts,  not  affected  by  stat- 
utes of  limitation  are  those  technical  and  con- 
tinuing trusts  not  at  all  cognizable  at  law,  but  . 
which  fall  within  the  peculiar  and  exclusive 
jurisdiction  of  courts  of  equity.  •  •  •  All 
trusts  which  are  cognizable  at  law  are  not 
withdrawn  from  the  operation  of  the  statute. 
Persons  who  receive  money  to  be  paid  to  an- 
other, or  who  misapply  money  placed  in  their 
hands  for  a  particular  purpose,  or  the  recipro- 
cal rights  and  duties  founded  upon  the  various 
species  of  bailments,  as  between  hirer  and 
letter  to  hire,  •  •  •  depositary  and  persons 
depositing,  etc.,  are  cases  of  express  and  direct 
trusts,  but  being  cognizable  at  law,  or  within 
the  reach  of  the  statute.  The  subject  has  been 
so  much  discussed  that,  he  states,  where  there 
is  a  separate  chancery  jurisdiction  and  stat- 
utes of  limitation  are  restricted  to  actions  at 
law,  the  rule  is  of  easy  application.  All  im- 
plied and  constructive  trusts,  all  which  are 
cognizable  at  law,  are  subject  to  the  bar  of 
limitation;  and  equity  applies  the  same  limita- 
tion to  equitable  demands  that  is  applied  in 
analogous  cases  at  law.  It  Is  only  where  the 
trust  is  the  mere  creature  of  equity,  exclusively 
cognizable  vrithin  tbat  jurisdiction,  and  is  a 
subsisting,  continued,  and  acknowledged  trust, 
that  the  statute  has  no  operation.  It  is  more 
difficult,  in  our  system  of  procedure,  to  apply 
the  rule.  The  chancery  and  common-law  juris- 
diction are  here  blended.  The  doctrine  that 
the  trust  must  be  exclusively  within  the  ju- 
risdiction of  equity  to  save  it  from  the  statute 
has  very  little  application  in  a  system  of  ju- 
risprudence where  there  is  no  exclusive  equity 
jurisdiction,  and  where  the  statute  applies  to 
all  subjects  within  its  provisions,  irrespective 
of  whether  they  involve  legal  or  equitable 
rights,  and  whether  elsewhere  they  be  cogniza- 
ble at  law  or  in  equity.  No  doubt,  with  us,  the 
statute  extends  to  all  cases  in  which  it  is  ad- 
mitted to  be  applicable  in  other  common  Law 
states.  How  much  more  it  may  embrace  has 
not  been  determined.  That  portion  of  the  rule 
which  requires  the  trust,  not  barrable  by  time, 
to  be  subsisting,  continued,  and  acknowledged, 
is  of  more  universal  application;  and,  in  all 
cases  which  come  properly  within  the  definition, 
and  are  not  repugnant  to  either  the  express 
provisions  or  policy  of  the  statute,  there  is  no 
doubt  that  lapse  of  time  would  not  be  permit- 
ted to  operate  as  a  bar." 

The  facts  in  the  case  of  Phillips  v.  Holmau, 
26  Tex.  277,  show  that  Phillips  transferred  to 
Holman  certain  shares  of  stock  which  Hol- 
man  agreed  to  use  "as  in  his  Judgment  would 
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make  It  most  profitable  or  productive."  The 
profits  were  to  be  dlTlded  equally  between 
them.  The  suit  was  against  Holman,  who,  It 
was  alleged,  had  disposed  of  the  stock  at  a 
profit  of  $2,150.  The  statute  of  limitations 
of  four  years  was  pleaded  as  a  defense.  Bell, 
Justice,  said: 

"The  only  questions  which  we  deem  it  neces- 
sary to  discuss  in  this  case,  arise  upon  the  plea 
of  the  statute  of  limitations.  We  do  not  think 
that  the  contract  between  the  parties  crested 
in  Holman  that  kind  of  'technical  and  continu- 
ing trust'  which  cannot  be  affected  by  the  stat- 
ute of  limitations.  It  is  true  the  contract  did 
not  contemplate  any  particular  period  of  time 
within  which  it  was  to  be  performed;  but  It 
nevertheless  implied  that  it  should  be  perform- 
ed within  a  reasonable  time,  and  devolved  up* 
on  Holman  the  obligation  after  tbe  lapse*  of 
a  reasonable  time  to  account  to  Phillips  npon 
the  contract.  The  time  when  the  statute  of 
limitations  would  begin  to  run  upon  this  con- 
tract would  perhaps  be  when  Phillips  would 
be  entitled  to  call  upon  Holman  for  an  account, 
and  to  enforce  an  account.  This  right  would 
arise  in  Phillips,  either  because  a  reasonable 
time  had  elapsed  for  Holman  to  have  per- 
formed the  contract  by  disposing  of  the  cer- 
tificates of  stock  which  were  placed  in  his 
hands,  or  because  be  had  in  fact  made  some 
disposition  of  the  stock,  of  which  Phillips  be- 
came informed." 

Without  quoting  from  the  authorities  fur- 
ther, this  rule  Is  further  elucidated  In  Brld- 
gens  V.  West,  35  Tex.  Civ.  App.  277,  80  S. 
W.  419 ;  Hlghtower  v.  Hester,  15  S.  W.  415; 
Kennedy  v.  Baker,  60  Tex.  154;  Cone  v. 
Dunham,  59  Conn.  146,  20  AU.  8il,  8  U  R.  A. 
650,  and  note ;  Philips  v.  State  ex  rel.  Bart- 
er. 5  Ohio  St  122,  64  Am.  Dec.  636 ;  Miles  v. 
Thome,  38  Cal.  335,  90  Am.  Dec.  391. 

[2,  3]  The  temporary  presence  of  Thomas, 
who  Is  clearly  shown  by  the  evidence  of  Allen 
to  have  been  a  nonresident,  did  not  suspend 
the  statute  on  his  subsequent  departure  from 
the  state.  Wilson  v.  Daggett,  88  Tex.  375,  31 
8.  W.  618,  53  Am.  St  Rep.  766.  Thomas  hav- 
ing undertaken  to  repay  tbe  money  to  Allen 
when  he  wanted  It  makes  it  an  obligation 
payable  on  demand.  Pltschki  v.  Anderson, 
49  Tex.  1;  Kampmann  v.  Williams,  70  Tex. 
568,  8  S.  W.  310;  Swift  v.  Trottl,  62  Tex. 
503.  These  cases  hold  in  effect  that  limita- 
tion runs  from  tbe  date  of  tbe  receipt  of  the 
money  by  Thomas.  However,  if  it  be  con- 
tended that  limitation  did  not  begin  to  mn 
until  after  the  money  bad  been  deposited  in 
a  bank  for  Allen,  under  the  rule,  Thomas 
would  be  granted  a  reasonable  time  In  which 
to  make  a  deposit  and  limitation  would  begin 
to  run  at  the  expiration  of  that  time.  Tbe 
uncontradicted  evidence  shows  that  one  day 
was  a  reasonable  time  in  which  to  make  the 
deposit 

Perry  on  Trusts,  {  23,  announces  the  rule 
that  private  trusts  whidi  ccmcem  individuals 
are  limited  in  their  duration.  All  kinds  of 
bailments  and  deposits  come  within  tbe  Ju- 
risdiction of  the  law.  These  are  in  effect 
personal  trusts,  with  which  equity  does  not 
deal.    Slmkins  on  Equity,  146. 


If  tbe  transaction  in  question  created  a 
trust  it.  of  course,  was  a  direct  or  express 
trust  since  it  arose  trom  express  agreement 
of  the  parties;  but  the  authorities  quoted 
warrant  us  In  holding  that  It  was  not  such  a 
technical,  continuing,  and  subsisting  trust  as 
would  exempt  it  from  the  bar  of  the  statute. 

Appellant  urges  that  the  court  should  have 
directed  a  verdict  based  upon  the  answer  of 
the  Jury  to  the  second  special  issue,  and  we 
are  Inclined  to  the  opinion  that  this  conten- 
tion is  sound.  However,  we  have  ttiought  it 
best  to  detail  the  evidence  and  quote  at 
length  from  the  authorities  applicable  to  tbe 
facts. 

We  conclude  that  the  Judgment  must  be 
reversed,  and  here  rendered  for  tbe  api^ellant 

Reversed  and  rendered. 


KEASLEB  V.  WRAT  et  aL     (No.  1255.) 

(Coort  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  6,  1914.) 

1.  Mabshaurg  Asskts  and  SBcusrnxs  (f  1*) 
,— Natubk  and  Scope  of  Remkdt. 

The  doctrine  of  marshaling  assets  will  not 
be  applied  in  favor  of  a  party  whose  equities 
are  inferior  to  that  of  others  claiming  tbe  same 
securities. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  f  1;  Dec. 
Dig.  S  1.*] 

2.  Chattel  Mobtoaoes  ({  225*)  —  Salb  or 
Pbopertt  —  Consent  of  MoBTaAORS  — 
Rights  of  Juniob  Mobtsaoeb. 

By  a  sale  of  a  part  of  mortgaged  chattels 
with  the  mortgagee's  consent,  but  without  waiv- 
ing lien,  neither  the  mortgagee  nor  mortgagor 
injured  or  displaced  any  right  of  a  junior  mort- 
gagee in  respect  to  the  security  acquired  under 
a  mortgage  made  thereafter  on  the  proper^  not 
sold. 

[EM.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §|  468-470;  Dec.  Dig.  {  225.*I 

3.  Crattei.  Mobtoaoes  (I  225*) — Sale  or 
Pbopebty— Consent  or  Mobtoaoes— Tituc 

AND  RIOHT  or  BUTXBS. 

Where  a  mortgagee  of  chattels  consents  to 
a  gale  of  a  part  thereof,  but  without  waiving 
lien,  the  buyers  may  require  the  mortgagee  to 
first  exhaust  the  lien  on  tbe  remaining  proper- 
ty before  having  recourse  to  the  property  sold,  • 
and,  if  that  is  sufficient  to  satisfy  the  debt,  they 
become  tlie  absolute  owners  free  from  the  lien. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  468-470 ;  Dec.  Dig.  %  225.*1 

4.  Mabsbalino  Assets  and  SECUBriiEs  (i  2*) 
—Claim  Founded  on  Contract. 

Taking  a  junior  mortgage  on  the  remainder 
after  a  sale  of  a  part  of  mortgaged  chattels  with 
the  senior  mortgagee's  consent  would  not  so  far 
overcome  the  prior  equities  of  the  buyers,  as  to 
compel  marshaling  in  favor  of  the  Junfor  mort- 
gagee against  them,  for  marshaling  is  not  found- 
ed on  contract,  nor  is  it  a  vested  right  or  Hen, 
but  rests  on  equitable  principles. 

[Ed.  Note. — For  other  cases,  see  Marshaling 
Asspts  and  Securities,  Cent  Dig.  |  1 ;  Dec  Dig. 
12.*] 

5.  Mabshauno  Assets  and  Seoubities  (|  4*) 
—Claims  in  Hands  of  one  Pxbson. 

A  junior  mortgagee,  who  took  a  mortgage 
on  the  remainder  after  a  sale  of  a  part  of  mort- 
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gaged  chattds,  with  the  aentor  mortgagee'!  con- 
sent, but  iritnont  waiving  Hen,  and  who  later 
took  an  assignment  of  the  senior  mortgage,  be- 
ing the  holder  of  both  claims,  could  not  invoke 
the  doctrine  of  marshaling  secaritiea  as  against 
the  equities  of  the  buyers. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  {  4 ;  Dec  Dig. 
S4.*] 

6.  Payment  (|  39*)  —  Applicahok  of  Pat- 

KEI7T8. 

The  application  of  a  payment  as  intended 
and  agreed  cannot  be  diverted  without  the 
debtor's  consent. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  104-114;  Dec.  Dig.  i  39.*] 

7.  Chattki.  Mobtoaoss  (S  210*>— Patmknt  of 

Debt— Apfucation  Between  Mobtoaoes. 
Where  mortgaged  property  is  turned  over 
to  the  mortgagee  to  apply  the  proceeds  on  the 
mortgage  debt,  a  junior  mortgagee,  who  acquires 
the  property  with  notice  thereof,  on  taking  an 
assignment  of  the  debt  and  senior  mortgage, 
must  apply  the  proceeds  accordingly  to  discharge 
the  debt  secured  by  the  senior  mortgage. 

[Ed.  Note.— For  other  cases,  see  Ctiattel  Mort- 
gages, Dec.  Dig.  I  210.*] 

Appeal  from  District  Court,  Cass  County; 
H.  F.  O'Neal,  Judge. 

Suit  by  T.  B.  Keasler  against  C.  P.  Wray 
and  others  to  recover  on  notes,  and  for  other 
relief.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

On  November  2,  1911.  C.  P.  Wray,  aa  prin- 
cipal, and  T.  E.  Wray,  as  surety,  executed  to 
the  First  National  Bank  of  Bugbea  Springs 
ten  promissory  notes.  Aa  a  farther  security 
In  the  payment  of  the  notes,  0.  P.  Wray  on 
November  4,  1911,  executed  a  mortgage  to 
the  bank  on  seven  mules,  two  wagons  and 
harness,  and  a  shingle  mill  and  Its  machinery 
and  risual  attachments.  On  April  29, 1912,  C. 
P.  Wray,  as  principal,  and  T.  J.  Wllaon,  as 
surety,  executed  to  the  bank  a  note  for  $132.- 
fiO  due  30  days  after  date,  and  this  note  was 
by  agreement  secured  by  the  mortgage  of 
November  4.  1911.  In  June,  1912,  C.  P.  Wray 
toy  pernfisslon  of  the  cashier  of  the  bank 
made  sale  of  the  shingle  mill  and  Its  ma- 
chinery and  usual  attachments  to  A.  B.  Ben- 
nett and  A.  H.  Wiley.  At  the  time  of  the  sale 
of  the  shingle  mill  and  outtit  to  Bennett  and 
Wiley,  the  first  six  of  the  series  of  ten  prom- 
issory notes  had  been  paid  to  the  bank,  and 
there  were  four  of  the  series  unpaid,  but 
only  one  of  the  four  was  yet  due  besides  the 
note  for  $132.50.  The  cashier  at  the  time 
of  granting  permission  to  sell  the  shingle  mill 
stated  that  the  bank  "would  not  waive  Its 
mortgage,  but  there  was  sufficient  property 
to  pay  tbem  without  the  shingle  mill."  On 
June  15,  1912,  atter  the  sale  of  the  shingle 
mill  to  Wiley  and  Bennett,  C.  P.  Wray  ex- 
«cuted  to  T.  B.  Keasler  a  note  for  $640.12  and 
secured  the  same  by  a  second  mortgage  on 
the  seven  mules,  two  wagons,  and  harness 
described  In  the  first  mortgage.  On  August 
«,  1912,  about  two  months  after  C.  P.  Wray 
bad  sold  the  shingle  mill  and  outfit  to  Wiley 


and  Bennett,  the  appellee  C.  P.  Wray  turned 
over  to  the  bank  the  seven  mules,  two  wag- 
ofls,  and  harness  covered  by  the  mortgage,  to- 
gether with  two  notes  for  $100  each,  for  the 
purpose  of  having  sale  made  of  the  property, 
the  notes  collected,  and  the  proceeds  arising 
therefrom  to  be  applied  to  the  payment  of  the 
five  notes  mentioned  above.  At  the  same 
time,  Wray  turned  over  to  the  bank  as  a 
payment  a  credit  in  his  favor  at  the  bank  of 
$38.  Four  of  the  five  notes  were  due  and 
payable  at  the  time  the  property  was  turned 
over  to  the  bank  for  sale;  the  note  for  $132.- 
60  having  a  credit  payment  thereon  of  $86.70. 
After  the  property  was  turned  over  to  the 
bank  to  pay  the  indebtedness,  and  about  Au- 
gust 14,  1912,  T.  B.  Keasler,  without  the 
knowledge  of  C.  P.  Wray  or  his  sureties,  or 
Wiley  and  Bennett,  bought  of  the  bank  the 
five  notes  held  and  owned  by  it,  and  had  said 
notes  and  mortgage  assigned  to  him  by  the 
bank.  After  T.  B.  Keasler  came  into  the  pos- 
session of  the  property  through  delivery  by 
the  bank  to  him,  he  sold  some  of  the  prop- 
erty, and  bartered  some,  and  realized  out  of 
all  the  property  the  net  sum  of  $901.  Out 
of  the  sum  realized  from  the  sale  of  the 
property  the  appellant  applied  the  same  first 
to  his  own  debt  and  then  on  the  notes  pur- 
chased from  the  bank,  leaving  a  balance  due 
on  the  bank  notes.  Appellant  brought  the 
suit  to  recover  on  the  notes  purchased  from 
the  bank  against  the  makers  and  the  sureties 
and  to  foreclose  the  first  mortgage,  and 
against  A.  B.  Bennett  and  A.  H.  Wiley  for  the 
value  of  the  shingle  mill  and  outfit  alleged 
to  have  been  converted  by  them.  The  defend- 
ants answered  that  the  property  sold  by  the 
plaintiff  had  been  turned  over  by  C.  P.  Wray 
to  the  bank  to  be  sold  and  collected  and  the 
proceeds  to  be  applied  to  the  payment  of  the 
bank  debt,  and  that  the  proceeds  should  have 
been  applied  by  the  plaintiff  first  to  the  bank 
debt  The  defendants  Bennett  and  Wiley 
answered  that  the  shingle  mill  and  outfit 
were  sold  to  them  by  permission  of  the  bank, 
which  held  the  mortgage;  that  the  second 
mortgage  did  not  embrace  the  property;  and 
that  they  had  the  right  to  have  the  mortgage 
as  originally  executed  to  the  bank  exhausted 
on  all  of  the  property  and  first  applied  to 
payment  of  the  bank  debt  C.  P.  Wray  fur- 
ther claimed  that  the  property  was  more  than 
sufficient  to  pay  both  the  debt  of  the  bank 
and  of  the  plaintiff,  and  prayed  for  judg- 
ment over  and  against  plaintiff  for  $501. 
The  case  was  tried  to  the  court  without  a 
jury,  and  he  made  findings  of  fact  and  conclu- 
sions of  law,  and  entered  judgment  {or  the 
defendanta  The  findings  of  fact  are  not 
challenged,  and  are  substantially  given  above. 

Henderson  &  Bolin,  of  Dalngerfl^ld,  and 
Mahaffey,  Thomas  A  Hughes,  of  Texarkana, 
for  appellant  O'Neal  &  AUday,  of.  Atlanta, 
for  appellees. . 
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KiEVT,  J.  (after  stating  the  (acts  as  above). 
The  court  pronounced  tbe  legal  effect  of  the 
facts  found  -by  him  to  exist  to  be  in  denikl 
of  tbe  right  of  the  plafntUI  to  have  a  Judg- 
ment against  the  defendants  In  tbe  suit  The 
appellant  insists  by  his  two  assignments  of 
error  that  tbe  court  did  not  give  the  proper 
legal  elfect  to  the  facts  found  to  exist  Ap> 
pellant  insists  that,  holding  as  he  did  tbe 
debt  of  tbe  bank  as  well  as  that  of  bis  own 
with  the  several  securities  given  for  tbe  pay- 
ment of  each,  he  has  the  right  to  have  the 
securities  for  the  payment  of  either  debt 
marshaled  in  such  manner  as  to  most  fully 
protect  him.  Concluding  as  we  do  that  tbe 
court's  decision  ^ould  be  sustained,  we  over- 
rule the  two  assignments. 

[1]  It  is  believed  that  under  tbe  facts  tbe 
appellant  could  not  claim  the  benefit  nor  in- 
voke the  rule  of  marshaling  securities.  The 
equities  of  tbe  defendants  in  point  of  fact 
are  found  by  the  court  to  be  superior  to  that 
of  appellant,  and  this  would  be  sufficient  to 
deny  the  application  of  the  doctrine  in  favor 
of  appellant 

[2]  It  appears  from  the  facts  that  the  prop- 
erty covered  by  the  mortgage  to  the  bank 
covered  mules,  wagons,  and  a  shingle  mill 
and  its  attachments.  The  mortgage  subse- 
quently given  to  the  appellee  covered  the 
same  mules  and  wagons,  but  did  not  cover 
the  shingle  mill  and  attachments.  The  first 
mortgage  was  executed  November  4,  1911. 
About  June  6,  1912,  and  when  about  one-half 
of  the  indebtedness  that  the  mortgage  was 
given  to  secure  was  paid,  the  mortgagor  sold 
by  permission  of  tbe  bank  the  shingle  mill 
and  attachments  covered  by  the  mortgage  to 
Wiley  and  Bennett  It  would  be  required  to 
presume,  in  support  of  the  court's  Judgment 
that  about  June  6,  1912,  tbe  shingle  mill 
sale  was  effected,  for  tbe  court  finds  tbat 
"about  two  months  after  the  shingle  mill 
had  been  sold  the  defendants  A.  P.  Ben- 
nett and  A.  H.  Wiley  and  O.  P.  Wray 
turned  over  to  the  First  National  Bank 
of  Hughes  Springs,  Tex.,"  the  property  mort- 
gaged, and  the  evidence  Is  without  dispute 
that  tbe  date  the  property  was  turned  over 
to  the  bank  was  August  6,  1912.  The  appel- 
lant's mortgage  was  executed  June  15,  1912. 
Therefore  at  the  time  of  tbe  sale  of  tbe 
shingle  mill  neither  the  bank  nor  the  mort- 
gagor injured  or  displaced  any  right  of  tbe 
appellant  in  respect  to  tbe  security.  The  ap- 
pellant at  the  time  of  the  sale  stood  towards 
the  transaction  as  any  other  stranger  would 
do  baring  no  rights  therein. 

[S]  But  rights  arose  In  favor  of  Wiley  and 
Bennett  in  regard  to  the  .security  covered  by 
the  mortgage,  which  must  be  taken  into  ac- 
count and  considered,  as  tbe  court  did,  as 
a  right  next  to  the  lien  of  tbe  bank.  Ac- 
quiring tbe  property  by  permission  of  the 
bank,  add  at  a  time  tbat  no  Junior  mortgage 
existed  against  any  of  the  property  and 
when  sttfiident  of  the  original  indebtedness 


bad  been  reduced  by  payment  to  leave  fh« 
value  of  the  mules  and  wagons  more  than 
sufficient,  as  a  fact  to  pay  off  tbe  balance 
due,  Wiley  and  Bennett  would  be  in  an  eq>- 
uitable  position  to  require  of  the  bank,  had 
it  undertaken  to  satisfy  its  existing  debt  un- 
der the  mortgage,  that  It  first  exhaust  its 
lien  upon  the  personalty  covered  by  the  mort- 
gage before  having  recourse  to  the  shingle 
mill.  This  would  be  so  for  the  reason  that 
the  permitted  sale  of  the  property  operated 
as  an  equitable  limitation  upon  tbe  remedy 
of  the  bank  to  disturb  the  rights  of  Wiley 
and  Bennett  further  and  to  a  greater  extent 
than  to  apply  the  shliigle  mill  to  tbe  satis- 
faction of  the  Indebtedness  existing,  falling 
tbe  sufficiency  of  tbe  remaining  personalty 
to  satisfy  same.  If  the  other  property  was 
sufficient  to  pay  the  existing  original  Indebt- 
edness, as  was  the  proof  here,  then,  as 
against  both  the  mortgagor  and  the  bank, 
Wiley  and  Bennett  would  have  become  the 
absolute  owners  of  the  shingle  mill  free  from, 
tbe  mortgage  lien  of  the  bank. 

[4]  In  order  to  displace  and  defeat  this  eq- 
uitable situation  of  Wll«y  and  Bennett 
against  tbe  bank  in  respect  to  the  shingle 
miU,  the  appellant  has  to  rely  alone  upon 
tbe  fact  that  he  was  a  Junior'lienor  upon  the 
mules,  and  that  subsequently  on  August  14, 
1912,  be  became  the  purchaser  of  the  bank- 
of  the  existing  indebtedness  and  the  mort- 
gage. The  (ftct  of  taking  a  Junior  mortgage, 
being  after  the  sale  to  Wiley  and  Bennett, 
would  not  so  flar  overcome  the  prior  equities 
of  Wiley  and  Bennett  as  to  compel  marshal- 
ing in  favor  of  appellant  against  Wiley  an* 
Bennett,  for  marEhallng  Is  not  founded  on 
contracts,  nor  is  It  a  vested  right  or  lien, 
but  rests  on  equitable  principles  alone.  2ft 
Cyc.  928;  6  Pomeroy's  Equity  Jur.  867. 

[II  By  subsequently  purchasing  the  bank's 
debt  and  security,  appellant  was  not  in  a 
better  position  to  lnv(^e,  as  against  the  eq- 
uities of  Bennett  and  Hill,  tbe  benefit  of  the 
doctrine  sought  to  have  applied.  He  In  fact 
was  in  the  position  then  of  one  person  bar- 
ing two  claims  against  another  person.  Be- 
ing In  that  position,  appellant  could  not  in- 
voke tbe  doctrine  of  marshaling  securities, 
for  the  rule  is  not  applicable  when  the  two 
claims  are  In  tbe  hands  of  the  same  person. 
In  order  to  obtain  the  relief,  "the  parties 
must  be  creditors  of  tbe  same  debtor,  and 
both  funds  must  belong  to  one  debtor."  8. 
Pomeroy's  Bq.  Jur.  868. 

[6,  7]  And  neither  was  there  error  In  con- 
cluding, as  Involved  In  the  court's  conclusion, 
that  appellant  by  his  subsequent  purchase  of 
the  bank's  clebt  and  lien  was  not  entitled, 
under  the  facts,  to  be  protected  by  substitu- 
tion or  subrogation  under  the  mortgage. 
The  court  finds.: 

"That  about  two  months  after  the  shingle' 
mill  bad  been  sold  by  defendant  O.  P.  Wray  to 
defendants  Wiley  and  Bennett,  C.  P.  Wray 
turned  over  to  the  First  National  Bank  of 
Hughes   SpringSi   Tex.,   the  seven  mules,   two- 
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wagons,  seven  seta  of  harness,  also  two  notes 
for  $100,  and  a  credit  at  the  bank  of  $38  for 
the  pnrpose  of  said  personal  property  being  sold 
1>y  the  said  bank  and  the  said  notes  being  col- 
lected and  the  proceeds  thereof  to  be  applied  to 
the  payment  of  the  five  notes  executed  oy  said 
<j.  P.  Wray  and  others  to  said  bank,  which  notes 
are  described  in  the  bank  mortgage,  and  being 
the  five  notes  sued  on  herein."  And  "I  find 
that,  after  said  property  had  been  turned  over 
to  the  said  First  National  Bank  of  Hughes 
Springs  to  pay  said  indebtedness,  the  plaintiff, 
without  knowledge  of  the  defendants  herein, 
tMugbt  from  the  bank  the  five  notes  held  by  it, 
being  the  five  notes  described  in  the  plaintifTs 
petition  and  the  five  notes  sued  on  herein,  and 
had  said  notes  and  said  mortgage  to  said  bank 
assigned  to  him  by  the  Firat  National  Bank  of 
Hughes  Springs." 

After  the  appellee  came  Into  the  possession 
of  the  property,  he,  aa  found  by  the  court, 
"sold  some  of  the  property  and  bartered  the 
balance,  and  realized  out  of  aU  the  property 
the  net  sum  of  $001."  Finding,  as  the  court 
did.  that  C.  P.  Wray,  the  debtor,  directed  the 
manner  in  which  bis  payment  was  to  be  ap- 
plied, and  that  the  bank  accepted  and  under- 
took to  make  appropriation  as  directed  and 
Intended  by  the  debtor,  Wray,  the  bank 
would  have  to  apply  It  accordingly.  The  ap- 
plication of  the  payment  as  intended  and 
agreed  cannot  be  diverted  without  the  con- 
sent of  the  debtor.  Taking  the  property  and 
acquiring  the  debt  with  notice,  'as  the  court 
was  authorized  to  find,  of  the  intention  and 
agreement  to  make  application  of  the  pro- 
ceeds of  the  property  to  the  bank's  debt,  the 
appellant  could  take  no  position  Inconsistent 
with  the  application  of  the  payments  in  the 
particular  way.  The  court  therefore  may, 
at  the  instance  of  the  debtor,  enforce,  as  he 
did,  the  appropriation  of  the  funds  under  the 
agreement  of  the  bank  to  the  discharge  of 
the  specified  debt,  and  in"  so  doing  the  debt 
would  appear,  according  to  the  evidence,  ful- 
ly discharged.  As  the  debt  of  the  bank  was 
fully  discharged  by  applying  the  payment  as 
■directed  and  agreed,  the  mortgage  would  be 
released,  and  as  a  consequence  the  maker  of 
the  note,  the  sureties,  and  Wiley  and  Bennett 
•would  be  discharged.  The  effect  of  the 
court's  conclusion  was  this  result,  and  should 
fee  sustained. 

The  judgment  is  affirmed. 


LOmSIANA  &  TEXAS  LUMBER  CO.  t. 

SOUTHERN  PINE  LUMBER  CO. 

et  al.     (No.  6699.) 

<Conrt  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  29,  1914.    Rehearing  Denied 

Nov.  25,  1914.) 

1.  WiTSESSEs  (S  240*)— Examination— Lead - 
iNG  Questions. 

A  question,  asking  whether  witness'  hus- 
band, prior  to  his  death,  purchased  or  acquired 
by  deed  the  interests  of  his  brothers  and  sis- 
ters In  the  land  in  controversy,  and,  if  yea, 
whether  witness  saw  any  such  deeds,  it  being 
claimed  that  the  deed  or  deeds  were  lost,  which 
the  witness  answered  in  the  affirmative,  was  not 
objectionable  as  leading,  since  a  question  will 


not  be  condemned  as  leading  though  it  admits  of 
an  answer  "yes"  or  "no,"  if  only  one  material 
fact  is  elicited  and  the  form  of  the  question 
does  not  suggest  the  answer. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  795,  837-839,  841-845 ;   Dec.  Dig. 

2.  EviDENCB  (J  471*)— Opinion  Evidence- 
Opinion  OB  Conclusion. 

The  question  was  not  farther  objectionable 
as  calling  for  the  conclusion  or  opinion  of  the 
witness;  her  answers  thereto  so  far  as  respon- 
sive being  statements  of  fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  IS  2149-2185;   Dec.  Dig.  j|  471.*] 

3.  Acknowlkdohent  (§  86*)— Certificate— 
SuBscBiBiNO  Witness— Signature  of  Wit- 
ness—Reqitest  OF  Grantor. 

Where  an  officer's  certificate  to  a  deed  re- 
cited that  the  witness  who  proved  the  deed 
stated  that  he  "was  present  and  saw  the  gran- 
tor sign  and  deliver  the  instrument  for  all  the 
purposes  and  considerations  contained  and  ex- 
pressed as  witness  at  the  request  of  the  gran- 
tor," it  was  not  objectionable  for  failure  to  suf- 
ficiently show  that  the  witness  signed  the  in- 
strument as  a  witness  at  the  grantor's  request. 
[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  U  181,  182,  184-198,  221-223; 
Dec.  Dig.  S  86.*] 

4.  Appeal  and  Ebbob  (|  1050*)— Rulinqb  on 
Evidence— Prejudice. 

In  trespass  to  try  title,  defendant  could  not 
successfully  object  on  appeal  to  the  introduc- 
tion of  a  deed  in  evidence,  where  there  was 
nothing  in  the  statement  under  the  assignment 
of  error  to  show  that  plaintiff's  title  to  any 
part  of  the  land  in  controversy  depended  on 
the  deed  or  was  in  any  way  affected  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1068,  1009,  4153-4107, 
4166;    Dec.  Dig.  S  1050.*] 

5.  Tenancy  in  Coioion  (J  55*)— Rioutb  of 
Cotenant— Recovery  or  Land. 

A  cotenant  may  recover  the  whole  proper- 
ty as  against  one  showing  no  title. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  tg  140-156;  Dec.  Dig.  { 
65.»] 

6.  Vendor  and  Pubchabeb  (J  224*)  —  Inno- 
cent PUBCHASBB  —  AdMINISTBATOB'b   DEED. 

An  administrator's  deed  purporting  to  con- 
vey only  whatever  interest  the  estate  might 
have  in  the  land  in  controversy  was  prima  facie 
only  a  quitclaim  and  insufficient  to  support  a 
plea  of  innocent  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  St  469-473;  Dec.  Dig.  S 
224.»] 

7.  Executors  and  Administbatobs  (S  388*)— 
Sale  of  Land— Innocent  Pubohaseb. 

A  purchaser  of  land  at  an  administrator's 
sale,  notwithstanding  the  form  of  the  deed,  may 
be  an  innocent  purchaser  if  the  probate  pro- 
ceedings and  the  facts  attending  the  sale  show 
it  to  have  been  the  purpose  of  the  administra- 
tor to  sell  and  of  the  purchaser  to  buy  the  land 
described  in  the  deed,  and  not  a  mere  cliance  of 
title  and  the  purchaser  had  no  notice  of  any  ad- 
verse claim. 

[Ed.  Notp. — For  other  cases,  see  Elxeqitors 
and  Administrators,  Cent.  Dig.  SS  1573-1582; 
Dec.  Dig.  §  388.*] 

8.  Executors  and  Administbatobs  (S  148*)— 
Sale  of  Land— Title  Acquired. 

Where  intestate  long  prior  to  his  death  had 
conveyed  the  land  in  controversy  by  a  deed  of 
record,  and  a  purchaser  at  a  subsequent  sale 
of  the  land  by  the  intestate's  administrator 
knew  at  the  time  of  the  purchase  that  intestate 


•Tor  other  caaea  see  same  topic  and  section  NVMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


538 


171  SOUTHWESTERN  REPORTBB 


fTex. 


did  not  own  the  land,  no  title  was  acquired  b'y 
the  sale  or  the  administrator's  deed  conreying 
the  estate's  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratorB,  Cent  Dig.  {{  S95-601;  Dec. 
Dig.  i  14a*] 

9.  Executors  and  Administratobs  (§  388*)— 

IlfNOOFNT  PT7BCHA6ISB. 

Where  an  administrator's  deed  only  pur- 
ported to  convey  the  title  of  the  estate,  and  the 
grantee  knew  when  he  purchased  that  the  intes- 
tate had  conveyed  the  land  long  prior  to  his 
death,  the  deed  was  sufficient  to  put  a  subse- 
quent purchaser  on  notice,  so  that  he  conld  not 
acquire  title  as  an  innocent  purchaser  or  ac- 
quire a  better  position  than  his  grantor. 

[Ea.  Mote.— For  other  eases,  see  Executors 
and  Administrators,  Cent.  Dig.  ii  1573-1682; 
Dec.  Dig.  §  388.»] 

10.  Trespass  to  Tbt  Tttlk   (J  41*)— Find- 
ings—Evidence. 

In  trespass  to  try  title,  evidence  held  to 
sustain  a  finding  that  the  heirs  of  a  prior  own- 
er, other  than  H.,  conveyed  their  interests  in 
the  land  to  him. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Di«.  §{  62,  63;  Dec.  Dig.  | 
41.*] 

Appeal  from  District  Court,  Houston  Coun- 
ty ;  John  S.  Prince,  <rudge. 

Trespass  to  try  title  by  the  Southern  Pine 
Lumber  Company  against  the  Louisiana  & 
Texas  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  Lumber 
Company  appeals.    Affirmed. 

See,  also,  147  S.  W.  604. 

Nunn  &  Nunn,  of  Crockett,  for  appellant 
Adams  &  Young,  of  Crockett^  for  appellees. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  the  appellee 
Southern  Pine  Lumber  Company  against 
appellant,  Louisiana  &  Texas  Lumber  Com- 
pany, and  appellee  Paul  Durham,  for  the 
recovery  of  the  W.  T.  English  survey  of 
707  acres  of  land  in  Houston  county.  The 
appellant  answered  in  the  court  below  by 
general  demurrer,  disclaimed  title  as  to.aU 
of  the  land  sued  for  except  two  tracts,  one 
of  546.9  acres  and  the  other  containing  60 
acres.  As  to  these  tracts  appellant  pleaded 
not  guilty,  and  also  that  it  was  an  Innocent 
purchaser  in  good  faith  for  a  valuable  con- 
sideration and  without  notice  of  appellee's 
claim.  The  appellee  Durham  answered  by 
general  demurrer,  general  denial,  and  plea 
of  not  guilty.  Upon  the  trial  of  the  cause  it 
was  agreed  that  the  title  to  only  160  acres, 
a  part  of  the  546.9  described  in  appellant's 
answer,  was  Involved.  The  trial  in  the  court 
below  without  a  jury  resulted  in  Judgment  in 
favor  of  plaintiff  for  the  160  acres  of  land 
in  controversy. 

The  evidence  sustains  the  follovring  con- 
clusions of  fact:  The  W.  T.  English  707-acre 
survey  of  land,  of  which  the  160  acres  in 
controversy  is  a  part,  was  patented  to  Jes- 
se Duren,  assignee  of  said  English,  on  Sep- 
tember 23,  1871.  By  deed  of  date  March  8, 
1860,  Duren  conveyed  the  160  acres  of  said 


survey  in  controversy  In  this  suit  to  Joseph 
Luce,  Sr.  This  deed  was  duly  recorded  in 
Houston  county  in  May,  1862.  The  deed 
records  of  said  county  were  destroyed  by 
Are  In  1865.  The  deed  was  recorded  in 
1874,  and  the  record  thereof  again  destroyed 
by  Are  In  1882.  It  was  again  recorded  in 
1900.  After  the  death  of  Joseph  Luce,  Sr., 
and  his  velfe,  the  160  acres  was  conveyed  to 
his  son,  Hiram  Luce,  by  all  of  the  other 
children  of  the  deceased  Joseph  Luce  and 
wife.  This  conveyance  has  been  lost  or  de- 
stroyed and  is  not  of  record  In  Houston  coun- 
ty. On  May  15,  1901,  after  the  death  of 
Hiram  Luce,  his  widow  and  heirs  conveyed 
the  160  acres  to  Dolly  Sbelton.  By  deed 
of  date  June  21,  1902,  Dolly  SbeU<m  con- 
veyed said  tract  of  land  to  A.  Harris  &  Co.. 
and  A.  Harris  &  Co.  conveyed  it  to  plaintiff 
by  deed  of  date  June  14,  1905,  for  a  con- 
sideration of  $13  per  acre,  which  was  paid 
by  plaintiff.  Jesse  Duren  died  prior  to  1877, 
and  his  estate  was  administered  In  the  pro- 
bate court  of  Houston  county  by  W.  H.  Cnn- 
dlff.  Acting  under  an  order  of  said  conrt 
which  directed  him  to  sell  'the  lands  of 
said  estate  for  the  purpose  of  paying  its 
debts,  the  administrator,  after  due  notice, 
sold  said  lands  on  the  flr^  Tuesday  In  April, 
and  J.  G.  Wooters  became  the  purchaser. 
The  report  of  this  sale  was  duly  made  and 
the  sale  was  confirmed  by  the  court  Amcmg 
the  other  lands  purchased  by  Wooters  and 
conveyed  to  him  by  the  administrator's  sale 
was  the  following: 

"All  the  interest  the  estate  may  have  in  and 
to  the  Wm.  T.  English  grant  containing  707 
acres  of  land  lying  and  being  situated  in  Hous- 
ton county,  Texas." 

The  words  "containing  707  acres"  in  the 
above  description  were  interlined  In  the  orig- 
inal deed.  As  this  deed  appears  upon  the 
record  the  fnterllneatlon  Is  as  follows:  "Con- 
taining 177  acres."  The  trial  court  finds,  and 
the  finding  is  not  challenged  by  apt)ellant, 
that  the  figures  177  are  altered  In  th4  orig- 
inal deed  after  Its  record  to  707.  The  trial 
court  further  finds  that  when  Wooters  pur- 
chased the  lands  of  the  Duren  estate  and 
took  the  deed  from  the  administrator  he  had 
actual  and  constructive  notice  that  Duren 
had  parted  with  his  title  to  the  160  acres 
of  land  in  controversy.  This  finding  Is  not 
questioned  by  appellant  On  December  28. 
1899,  the  appellant  by  Its  agent,  R.  R.  Keith, 
purchased  from  Wooters  a  tract  of  546.9 
acres  of  the  Wm.  T.  English  survey,  paying 
therefor  the  sum  of  $1,367.25.  The  160-acre 
tract  in  controversy  was  Included  In  the  546.9 
acres  described  In  and  conveyed  by  the  deed 
to  appellant  by  Wooters.  At  the  time  he 
made  this  purchase  Keith  had  no  active  no- 
tice of  the  claim  of  those  under  whom  ap- 
pellee holds  title. 

[1]  The  first  six  assignments  presented  in 
appellant's  brief  complain  of  the  ruling  of 
the  trial  court  In  admitting  in  evidence  over 
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appellant's  objections  certain  questions  and 
answers  contained  In  the  depositions  of 
Sarah  HiiUng,  wbo  was  formerly  Sarcdi  Luce, 
wife  of  Hiram  Luce.  The  first  assignment 
complains  of  the  ruling  of  the  court  In  not 
sustaining  appellant's  objection  to  the  four- 
teenth interrogatory  and  the  ansirer  of  the 
witness  thereta  This  Interrogatory  and  the 
answers  of  the  witness  are  as  follows: 

"State  whether  or  not  your  husband,  Hiram 
Lace,  prior  to  bis  death  and  subsequent  to  the 
death  of  his  father  or  mother,  purchased  or  ac- 
quired by  deeds  in  writini?,  or  through  the  par- 
tition of  Ids  father's  and  moUier's  estate,  the 
interest  of  his  brothers  and  sisters  in  and  to  the 
Joseph  Luce,  Sr.,  160-acre  survey  of  land  made 
out  of  the  W.  T.  English  survey  in  this  suit, 
and  l>eing  the  land  conveyed  by  you  and  your 
children  to  Dolly  Shelton,  by  deed  dated  May 
15,  1801.  If  yea,  then  please  state  as  to  wheth- 
er or  not  you  ever  saw  any  deed  or  deeds  from 
the  other  children  and  heirs  of  Joseph  Luce, 
Sr.,  to  Sarah  Luce  conveying  their  interest  in 
and  to  said  160  acres  of  land? 

"Yes,  my  husband,  Hiram  Luce,  purchased 
the  interest  of  the  other  heirs  of  Joseph  Luce, 
Sr.,  in  and  to  160  acres  of  the  W.  T.  English 
survey,  the  same  land  that  myself  and  the  other 
heirs  of  Hiram  Luce  afterwards  conveyed  to 
Dolly  Shelton.  He  paid  the  other  heirs  fifty 
($50.00)  dollars  ^piece  for  their  interest  in  the 
land.  I  remember  that  he  gave  Katy  Allen  a 
horse  valued  it  fifty  ($50.00)  dollars  for  her  in- 
terest in  this  land.  He  got  a  deed  from  moat 
of  the  heirs  to  this  land  and  I  think  from  all  of 
them,  but  I  can't  state  for  sure  abont  the  deed 
from  all  of  them.  I  know  he  bought  each  heirs' 
interest  in  the  land  and  paid  fifty  ($50.00)  dol- 
lars each.  I  know  most  of  them  made  a  deed 
conveying  their  interest  in  this  land  for  I  have 
seen  such  deed,  but  can't  rememl>er  whether  all 
of  them  had  signed  it  or  not." 

The  Interrogatory  was  objected  to  on  the 
ground  that  It  was  leading  and  assumed  that 
Hlram  Luce  had  acquired  the  land  Inquired 
about  in  one  of  tbe  ways  mentioned  "and 
further  assumed  that  it  was  tbe  same  land 
conveyed  by  witness  and  her  husband  to 
Dolly  Shelton  by  deed  of  date  May  15,  1901, 
all  of  which  calls  for  the  conclusions  and 
opinion  of  tbe  witness  and  does  not  call  for 
the  facts  about  which  the  witness  would  l>e 
competent  to  testify."  The  answers  of  the 
witness  were  objected  to  on  the  ground  that 
they  were  not  responslTe  to  tbe  interrogatory 
and  that  the  proper  predicate  had  not  laeen 
laid  for  the  Introduction  of  snch  testimony. 

The  court  did  not  err  in  overruling  these 
objections.  We  do  not  think  the  first  ques- 
tion contained  In  the  Interrogatory  properly 
admits  of  the  answer  "yes"  or  "no";  but,  if 
it  does,  only  the  one  material  fact  whether 
or  not  Hiram  Luce  acquired  by  deed  or  par- 
tition the  Interest  of  the  other  heirs  of  bis 
tatber  and  mother  In  tbe  land  mentioned  in 
tbe  Interrogatory  was  elicited  by  the  ques- 
tion, and  the  form  of  the  question  was  not 
such  as  to  suggest  the  answer  desired. 

The  weight  of  authority  supports  the  rule 
that  a  question  is  leading  which  embodies  a 
material  fact  and  admits  of  a  simple  af- 
firmative or  negative  answer.  But  tills  rule 
has  been  modified  by  the  decisions  of  our 
Supreme  Court  to  tbe  extent  that  a  question 


will  not  be  held  leading  because  it  admits  of 
the  answer  "yes"  or  "no"  if  only  one  ma- 
terial fact  is  elicited  by  the  question  and 
the  form  of  the  question  does  not  suggest  the 
answer.  Cunningham  v.  Neal,  49  Tex.  Civ. 
App.  613,  109  S.  W.  455;  Lott  T.  King,  TO 
Tex.  292,  15  S.  W.  231 ;  Railway  Co.  v.  Dal- 
wlgb,  92  Tex.  655,  51  S.  W.  500;  Railway  Co. 
V.  Lowe,  07  S.  W.  1087;  Railway  Co.  v. 
ColUns,  33  Tex,  Ciy.  App.  68,  75  S.  W.  816; 
Bryan  Press  Co.  v.  Railway  Co.,  110  S.  W. 
99. 

[2]  The  land  inquired  about  was  tbe  land 
conveyed  by  the  witness  and  the  heirs  of 
Hlram  Luce  to  Dolly  Shelton,  and  the  inter- 
rogatory properly  so  described  It.  The  ques- 
tion did  not  call  for  the  conclusion  or  opin- 
ion of  the  witness,  and  her  answers  thereto, 
which  were  responsive  to  tbe  question,  were 
statements  of  fact  and  not  expressions  of 
opinion  or  conclusions.  The  loss  of  the  deed 
and  diligent  and  unavailing  search  therefor 
was  shown  by  testimony  of  this  witness,  and 
this  entitled  plaintiff  to  prove  the  contents 
by  parol  evidence. 

The  questions  presented  by  the  second, 
third,  fourth,  fifth,  and  sixth,  assignments 
need  not  be  discussed  In  detail.  None  of  the 
testimony,  tbe  admission  of  which  Is  com- 
plained of,  was  objectionable  upon  any  of  the 
grounds  set  out  in  the  assignnwats,  and 
each  of  said  assignments  is  overruled. 

[3]  The  seventh  assignment  complains  of 
the  ruling  of  the  court  in  admitting  in  evi- 
dence the  deed  from  Jesse  Duren  to  Joseph 
Luce  over  appellant's  objection  that  It  was 
not  properly  proven  for  record.  The  deed 
was  proven  for  record  by  a  subscribing  wit- 
ness. The  certificate  of  tbe  officer  recites 
tliat  the  witness  stated: 

"That  he  was  present  and  saw  the  grantor 
sign  and  deliver  said  instrument  for  all  the  pur- 
poses and  considerations  contained  and  express- 
ed as  witness  at  the  request  of  the  grantor." 

As  we  understand  the  assignment,  the  ob- 
jection made  to  the  certificate  is  tliat  It 
does  not  show  that  the  witness  signed  the  in- 
strument as  a  witness  at  the  request  of  tbe 
grantor.  The  objection  was  properly  over- 
ruled. The  statement  of  the  witness  above 
set  out  shows  that  he  was  present  as  a  wit- 
ness at  the  request  of  the  grantor  and  saw 
him  sign  and  deliver  the  instrument,  and  the 
name  of  tbe  witness  appears  upon  the  instru- 
ment as  a  subscribing  witness.  We  t^ink  the 
certificate  of  proof  is  in  substantial  compli- 
ance with  the  statute.  The  assignment  Is 
overruled. 

[4,  6]  The  eighth  assignment  of  error  can- 
not be  sustained.  If  It  be  conceded  that  the 
deed  mentioned  in  the  assignment  was  not 
admissible  over  tbe  objection  made  by  ap- 
pellant, there  is  nothing  In  tbe  statement 
under  the  assignment  to  show  that  the  title 
of  appellee  to  any  part  of  the  land  In  con- 
troversy depended  upon  this  deed  or  was  tn 
any  way  affected  thereby.  It  1b  probable  that 
a  search  through  the  record,  which  we  do  not 
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feel  called  apon  to  make,  would  disclose  tbat 
the  grantors  in  this  deed  were  two  of  tbe 
belrs  of  Hiram  Luce  and  as  such  held  an 
interest  in  the  land.  If  this  is  tme,  and  their 
interest  did  not  pass  by  the  deed,  they  are 
tenants  In  common  with  appellee,  and,  ap- 
pellant having  shown  no  title  to  the  land, 
appellee  as  against  appellant  was  entitled  to 
recover  the  Interest  of  Its  cotenants. 

[6, 7]  We  cannot  agree  with  appellant's 
contention,  made  under  Its  ninth  assignment 
of  error,  that  the  undisputed  evidence  sus- 
tains its  plea  of  innocent  purchaser  in  good 
ftkith.  The  deed  from  the  administrator  of 
Duren's  estate  to  Wooters,  under  which  ap- 
pellant claims,  only  purports  to  convey  what- 
ever interest  the  estate  might  have  in  tbe 
English  survey,  and  is  prima  facie  only  a 
quitclaim  deed  which  would  not  support  the 
plea  of  innocent  purchaser.  But  notwith- 
standing the  form  of  the  deed,  a  purchaser 
at  an  administrator's  sale  might  be  an  in- 
nocent purchaser  if  the  proceedings  in  the 
probate  court  and  the  facts  of  the  entire 
transaction  showed  that  it  was  the  purpose 
of  tbe  vendor  to  sell  and  the  intention  of  tbe 
purchaser  to .  buy  the  land  described  in  the 
deed,  and  not  a  mere  chance  of  title,  and 
such  purchaser  had  no  notice  of  any  adverse 
claim  to  the  land. 

[I,  I]  Tbe  proceedings  in  tbe  probate  court 
in  regard'  to  tbe  sale  in  question  do  not  ap- 
pear in  the  record;  but,  as  before  stated, 
tbe  trial  court  finds  tbat  Wooters  knew  at 
tbe  time  be  purchased  that  the  estate  did  not 
own  the  160  acres  in  question,  and  tbe  un- 
.  disputed  evidence  shows  that  Duren  bad  con- 
veyed tbe  160  acres  to  Luce  long  prior  to  bis 
death,  and  this  deed  was  of  record  in 
Houston  county  at  tbe  time  of  the  adminis- 
trator's sale  to  Wooters.  The  estate  having 
no  title  to  the  160  acres  of  land  in  controver- 
sy at  the  time  of  tbe  sale  of  its  interest  in 
the  survey  to  Wooters,  and  the  deed  only 
conveying  the  interest  in  the  survey  owned 
by  tbe  estate,  Wooters,  regardless  of  the 
question  of  notice,  acquired  no  title  to  tbe 
160  acres  by  tbe  deed  from  tbe  administrator. 
Tbe  character  of  the  deed  was  such  that  any 
purchaser  from  Wooters  was  put  upon  notice 
tbat  be  only  acquired  title  to  whatever  in- 
terest in  the  property  tbe  estate  owned  at  tbe 
time  of  the  sale,  and  such  purchaser  could 
not  under  this  deed  acquire  title  as  an  Inno- 
cent purchaser  in  good  faith  to  land  in  said 
survey  not  owned  by  tbe  estate  at  the  time  of 
tbe  sale  to  Wooters.  A  purchaser  from  one 
holding  under  a  deed  of  this  kind  is  in  no 
better  position  than  the  vendee  in  such  deed. 
Harrison  v.  Boring,  44  Tex.  255;  White  & 
Newman  ▼.  Frank,  91  Tex.  66,  40  S.  W.  962 ; 
Hltcbler  v.  Scanlan,  16  Tex.  Civ.  App.  40, 
39  S.  W.  638. 

[iO]  Tbe  remaining  assignments  complain 
of  the  Judgment  on  tbe  ground  that  the  evi- 
dence is  insufllcient  to  sustain  tbe  finding  of 
tbe  court  tbat  tbe  belrs  of  Joseph  Luce,  Sr., 


other  tban  Hiram  Luce,  conveyed  their  in- 
terest in  tbe  land  to  said  Hiram.  Mrs.  Hul- 
ing,  tbe  surviving  wife  of  Hiram  Luce,  tes- 
tified positively  that  Hiram  Luce  purchased 
the  interest  of  tbe  other  heirs  in  tbe  land  and 
received  a  deed  from  tbem  therefor ;  that  she 
saw  the  deed  and  had  it  in  her  possession; 
and  tbat  she  had  lost  it  or  it  bad  been  unin- 
tentionally destroyed  with  other  papers  of 
her  deceased  bnsband.  Her  testimony  as  to 
the  loss  of  tbe  deed  and  her  search  therefor 
was  amply  suflSdent  to  admit  parol  proof  of 
its  existence  and  its  contents.  Her  state- 
ment tbat  such  a  deed  was  in  fact  executed 
and  delivered  is  uncontradicted  and  fully 
Justified  the  finding  of  the  court  upon  this 
issue.  If  any  of  the  heirs  of  Joseph  Luce 
failed  to  execute  the  deed,  they  are  tenants 
in  common  with  appellee,  and  the  latter  was 
entitled,  as  against  appellant,  to  recover  alt 
of  the  land. 

We  are  of  the  opinion  that  the  Judgment  of 
tbe  court  below  should  be  affirmed,  and  it  has 
been  so  ordered 

Affirmed. 


PARIS  &  O.  N.  R.  GO.  T.  LAGKBT. 
(No.  1841.) 

(Cburt  of  Civil  Appeals  of  Texas.    Tezarkana. 
Oct.  29,  1914.) 

1.  Mastkb  and  Servant  (§  112*)— Injubt  to 

SkBVANT— NbOUQKNCK— PSOXIltATE     Caubs. 

Where  a  railroad  employ^,  struck  by  an  en- 
gine moving  on  a  track  in  railroad  yards,  was 
not  injnred  because  of  any  necessity,  in  the  dis- 
charge of  his  duty,  to  assume  the  position  he 
did  with  reference  to  an  adjacent  track,  the 
fact  of  the  nearness  of  tbe  two  tracks  could  not 
be  relied  on  as  negligence,  for  the  negligence,  if 
any,  in  constructing  the  tracks  close  together 
was  not  a  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  212,  213,  218-223;  Dec. 
Dig.  i  112.»] 

2.  Evidence  (|  244*)— Deoi,abation   of  BJm- 

PLOTtS— ADMIBSIBILITT. 

Declarations  made  by  an  engineer  the  day 
following  his  striking  plaintiff  with  an  engine 
that  he  might  have  done  more  than  he  did  to 
avoid  tbe  accident  were  inadmissible  as  against 
their  common  employer. 

[£2d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.-  a  91&-936 ;   Dec.  Dig.  |  244.*] 

8.  Mastkb  and  Servant  (S  248*)— Injxtbt  to 

Servant— DiscovEBBi)  Febu.. 

To  support  a  charge  of  actionable  negli- 
gence of  a  railroad  company  on  the  doctrine  of 
discovered  peril,  the  employ^  injured  by  being 
struck  by  an  engine  must  show  facts  authoriz- 
ing a  finding  that  the  men  in  charge  of  the  en- 
gine realized  that  the  employe  was  in  danger 
and  neglected  to  use  available  means  to  avoid 
injuring  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
.Servant,  Cent.  Dig.  {{  801-804;  Dec.  Dig.  f 
248.*] 

4.  Evidence  (i  586*)— Nboativb  Etidbncb— 
Weight. 

Testimony  of  witnesses  that  they  did  not 
hear  the  bell  on  an  engine  has  probative  force, 
provided  they  were  so  situated  that  in  the  ordi- 
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nary  coarse  of  eyenta  they  would  have  beard  the 
bell  had  it  been  nuK. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  2432-2435 ;   DecTbig.  f  58e.«] 

5.   TbIAL    (S    139*)— EVIDENCB— QUEBTION    FOB 
JUBT. 

Where  there  was  jpositire  and  negative  tes- 
timony on  the  issue  whether  an  engine  bell  was 
rung,  the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diir.  if  332,  833,  838-341,  805;  Dec.  Dig.  | 
18».*] 

B^rror  from  District  Court,  Lamar  County ; 
A.  P.  Deboney,  Judge. 

Action  by  J.  T.  Lackey  against  the  Parte 
&  Great  Northern  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  trial. 

Tracks  1  and  2  in  plaintiff  in  error's  (here- 
inafter referred  to  as  defendant)  yards  at 
Paris  ran  north  and  south.  The  distance  be- 
tween the  west  rail  of  track  1  and  the  east 
rail  of  track  2  was  7  feet  and  7  Inches.  Cars 
set  opposite,  or  passing,  each  other  on  the 
tracks  would  be  29  or  30  inches  apart  In 
July,  1911,  defendant  In  error  (hereinafter  re- 
ferred to  as  plaintiff)  was  employed  by  de- 
fendant, and  had  been  during  the  preceding 
seven  months,  as  a  general  "roustabout." 
He  helped  in  defendant's  blacksmith  shop, 
and  repaired  and  helped  to  ice  and  sweep 
ont  passenger  cars  used  by  defendant  in  Its 
business  as  an  interstate  carrier.  On  the 
morning  of  July  23,  1911,  plaintiff  had  as- 
sisted In  cleaning  and  icing  coaches  set  on 
track  1,  about  ready  to  be  sent  out  in  one 
of  defendant's  trains,  and  had  walked  north 
between  the  two  tracks,  by  the  side  of  tBe 
cars  standing  on  track  1,  and,  while  In  the 
act  of  picking  up  certain  tools  lying  between 
the  tracks,  was  struck  by  an  engine  moving 
north  on  track  1  at  a  speed  of  3  or  4  miles 
an  hour.  He  (dalmed  be  was  Injured  as  a 
result  of  the  accident,  and  that  defendant 
was  liable  to  him  for  damages  he  thereby 
suffered,  because  of  negligence  on  its  part, 
first.  In  constructing  tracks  1  and  2  so  close 
together;  second,  In  falling,  through  its  em- 
ployes in  charge  of  the  engine,  to  use  dne 
care  to  avoid  injury  to  him  after  said  em- 
ployes discovered  him  to  be  in  a  place  of 
danger  from  the  engine ;  and,  third,  In  fall- 
ing to  warn  him  of  the  approach  of  the  en- 
gine to  the  point  where  he  was  engaged  in 
picking  up  the  tools.  In  the  charge  of  the 
court  eadi  of  these  ■  grounds  of  negligence 
was  submitted  to  the  Jury,  and  they  were 
authorized  to  find  against  defendant  on  each 
or  all  of  them.  A  general  verdict  In  plain- 
tiff's favor  having  been  returned,  and  judg- 
ment entered  accordingly,  defendant  prose- 
cnted  this  appeal. 

Andrews,  Ball  &  Streetman,  of  Ft.  Worth, 
and  Wrl|^  A  Patrick,  of  Paris,  for  plaintiff 
In  error.  Love  ftHutcbteon,  of  Pails,  for  de- 
fendant In  error. 


WILLSON,  G.  J.  (after  stating  the  facts 
as  above).  In  the  view  we  take  of  the  case  as 
made  by  the  testimony  in  the  record,  it  Is 
believed  the  appeal  can  be  sufficiently  dis- 
posed of  by  briefly  stating  the  conclusions 
reached,  without  specific  reference  to  the 
assignments   of  error. 

[1]  1.  The  trial  court  erred  in  submitting 
to  the  Jury  an  Issue  as  to  whether  or  not  de- 
fendant was  guilty  of  negligence  in  con- 
structing tracks  1  and  2  so :  close  together. 
In  reaching  this  conclusion,  we  have  not 
thought  it  necessary  to  first  determine  wheth- 
er, on  the  facts  shown  by  the  testimony,  neg- 
ligence of  which  plaintiff  had  a  right  to  com- 
plain could  have  been  predicated  on  the 
nearness  of  tracks  1  and  2  to  each  other  or 
not,  for  it  Is  clear,  If  defendant  was  guilty 
of  negligence  in  constmcting  the  tracks  so 
close  together,  its  negligence  In  that  respect 
was  not  a  proximate  cause  of  the  injury  to 
plaintiff.  If  he  was  struck  by  the  engine.  It 
was  because  of  the  position  he  occupied  with 
reference  to  track  2,  and  it  did  not  appear 
that  It  was  necessary,  in  the  discharge  of 
his  duty,  for  him  to  assume  that  position  be- 
cause of  the  proximity  of  track  1,  or  that 
the  nearness  of  that  track  to  track  2  had 
anything  to  do  with  his  assuming  that  posi- 
tion. In  the  position  he  occupied  he  would 
have  been  struck  as  he  was  had  tracks  1 
and  2  been  50  Instead  of  7  and  a  fraction 
feet  apart 

[2,  3]  2.  The  trial  court  further  erred  In 
submitting  to  the  Jury  an  issue  as  to  "dis- 
covered peril."  Unless  the  testimony  of  the 
witness  Williams  as  to  declarations  made  to 
him  by  the  engineer  the  next  day,  or  later, 
after  the  accident,  tending  to  show  that  he 
might  have  done  more  than  he  did  to  avoid 
it,  should  be  considered,  there  was  nothing 
in  the  evidence  heard  to  support  a  finding 
that  plaintiff  was  in  danger  from  the  engine 
until  be  stooped  to  pick  up  the  tools,  or,  if 
he  was,  that  the  employes  in  charge  of  the 
engine  realized  it,  nor  to  support  a  finding 
that  the  perilous  position  occupied  by  plain- 
tiff at  the  time  be  stooped  to  pick  up  the 
tools  was  discovered  by  said  employes  In 
time  to  have  avoided  the  accident  It  is 
clear  that  defendant  was  not  bound  by  the 
declarations  in  question,  If  made  by  the  en- 
gineer, as  testified  to  by  Williams,  and  thece- 
fore  that  same  should  not  be  considered  In 
passing  on  the  sufficiency  of  the  evidence  to 
support  the  finding  In  question.  Henry  v. 
Phillips,  105  Tex.  459,  151  S.  W.  537.  To 
support  a  charge  of  negligence  on  the  part 
of  defendant  on  the  doctrine  of  "discovered 
peril,"  it  was  indispensable  that  there  should 
be  testimony  authorizing  a  finding  that  the 
employes  in  charge  of  the  engine  realized 
that  plaintiff  was  In  danger  therefrom,  and 
neglected  to  resort  to  means  they  should 
have  resorted  to,  in  the  exercise  of  due  care, 
to  avoid  striking  him.    Railway  (>>.  v.  Bread- 
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ow,  90  Tex.  26,  36  S.  W.  410;  HaUway  Co. 
V.  O'Donnell,  99  Tex.  636,  92  S.  W.  409; 
Railway  Co.  y.  Hope,  149  S.  W.  1077. 

[4,  t]  3.  It  Is  not  believed  that  defendant's 
contention  tbat  the  testimony  was  not  suf- 
ficient to  support  a  finding  tbat  It  was  guilty 
of  negligence  In  falling  to  warn  plaintiff  of 
the  approach  of  the  engine  should  be  sus- 
tained. The  contention  Is  based  on  the  fact 
that  Its  witnesses  swore  that  the  bell  was 
ringing,  while  the  testimony  of  plaintiff,  as 
it  construes  it,  and  of  bis  witness  Wlndom 
was  to  the  effect  merely  that  they  did  not 
hear  the  bell  ringing.  The  argument  Is  that, 
In  face  of  positive  testimony  that  the  bell 
was  ringing,  negative  testimony  to  the  con- 
trary was  without  probative  force.  The  con- 
tention seems  to  be  supported  by  Railway  C!o. 
V.  Kutaci  76  Ter.  473,  13  S.  W.  827,  which 
was  the  authority  relied  upon  for  a  similar 
ruling  made  In  Railway  Co.  v.  Anderson,  126 
S.  W.  928,  cited  by  defendant.  We  do  not 
agree  that  those  cases  cdrrectly  interpret 
the  law  controlling  the  question,  and  there- 
fore we  are  unwilling  to  follow  them.  That 
the  testimony  of  .witnesses  that  they  did  not 
hear  the  bell  was  admissible  to  prove  It  was 
not  rung  cannot  be  doubted.  "Courts,"  said 
Professor  Wlgmore,  "have  often  been  asked 
to  exclude  testimony  based  on  what  may  be 
called  negative  knowledge;  1.  e.,  testimony 
that  a  fact « did  not  occur,  founded  on  the 
witness'  failure  to  bear  or  see  a  fact  which 
be  would  supposedly  have  heard  or  seen  If 
it  had  occurred.  But  there  Is  no  Inherent 
weakness  in  this  kind  of  knowledge.  It  rests 
on  the  same  data  of  the  senses.  It  may  even 
sometimes  be  stronger  than  affirmative  Im- 
pressions. The  only  requirement  is  that  the 
witness  should  have  been  so  situated  that  In 
tUe  ordinary  course  of  events  he  would  have 
heard  or  seen  the  fact  had  it  occurred." 
And  he  adds:  "This  sort  of  testimony,  on 
the  authorities  stated,  is  constantly  received 
— particularly  In  proof  of  the  failure  to  give 
railroad  signals,"  etc.  1  Wig.  on  Bv.  S  664. 
And  see  Railway  Co.  v.  Hansford,  126  Ala. 
349,  28  Soum.  60,  82  Am.  St  Rep.  241; 
Walsh  V.  Railway  Co.,  171  Mass.  62,  50  N. 
E.  453.  Such  testimony  being  admissible  as 
proof,  in  a  case  like  this  one,  tbat  the  bell 
was  not  rung,  whether  it  was  sufficient  proof 
of  the  fact  or  not  should  be  left  to  the  de- 
termination of  the  Jury.  "When  evidential 
facts  are  once  admitted  by  the  Judge,"  said 
Professor  Wlgmore  in  another  volume  of  the 
same  work,  "their  individual  and  total 
weight  or  probative  value  is  for  the  Jury/' 
4  Wig.  on  Ev.  i  2551.  Had  there  been  no 
testimony  to  the  contrary,  we  are  sure  de- 
fendant would  not  question  the  sufficiency 
of  the  testimony  of  witnesses,  showing  they 
were  in  a  position  to  hear  and  did  not  hear 
the  bell  ring,  to  prove  the  fact  that  it  was 
not  rung.  If  it  would  not  question  its  suf- 
flclency  In  that  event,  then  logically  It  should 


not  because  of  the  testimony  to  the  contrary, 
for  thte  Jury  had  a  right,  if  they  chose  to  do 
so,  to  wholly  disregard  the  testimony  of  the 
witnesses  to  the  effect  that  the  bell  was  rung. 

It  follows,  from  what  has  been  said,  we 
are  of  the  opinion  that,  on  the  testimony  in 
the  record,  negligence,  If  any,  on  the  part 
of  defendant  could  be  predicated  alone  on  its 
failure,  as  charged,  to  warn  plaintiff  of  tbe 
approach  of  the  engine.  Therefore  the  issue 
as  to  liability  on  the  part  of  defendant  or 
not,  made  by  that  testimony,  it  seems  to  as 
was  determinable  by  the  answer  the  Jury 
might  make  to  the  question  as  to  whether  it 
was  guilty  of  negligence  in  the  respect  stat- 
ed or  not,  and  if  answered  In  the  affirma- 
tive, the  answer  they  might  make  to  the 
question  as  to  whether  plabitiff  was  guUty 
of  contributory  negligence  or  not 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 


HOUSTON  CHRONICLE  PUB.  CO.  v.  TIEB- 

NAN.     (No,  6730.) 

(Court  of  Civil  AnDeals  of  Texas.    Galveston. 

Dec.  1,  1914.) 

1.  BVIDEHOK     (i    106*)— BKLBVAHOT— OhaBAC- 

TEB. 

Plaintiff,  in  an  action  for  libel,  may  prove 
good  character.  If  tbe  publication  of  which  he 
complains  is  an  attack  on  bis  character,  or  such 
an  attack  is  made  in  defendant's  pleading,  or  tbe 
nature  of  the  action  Involves  his  character ;  and 
where  defendant's  published  article  charges 
plaintiff  and  his  wife  with  malpractice,  barratry, 
and  extortion,  and  that  they  would  be  called  to 
defend  disbarment  proceedings,  and  indirectly 
charged  them  with  being  criminals,  and  defend- 
ant, m  his  answer,  alleged  that  the  charges  were 
true,  testimony  of  plaintiff  that  he  had  held  sev- 
eral offices  in  dty  named,  and  that  np  to  the 
time  of  the  publication  he  and  his  wife  were  of 
good  character  as  lawyers  and  persons,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  EHg.  §§  177-187;   Dec.  Dig.  i  106.*] 

2.  Witnesses  (|  850*)— Ohakacteb— Aninssi- 
BELiTY  OF  Evidence. 

It  is  improper  to  attempt  to  iifipeach  a  wit- 
ness by  asking  him  on  cross-examination  if  h« 
had  been  arrested  in  a  dty  named  on  a  charge 
of  misdemeanor  theft 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1140-1149;  Dec.  Dig.  i  360.*] 

3.  Appeal  ard  Ebrob  (S   1048*)— Hakmt.khh 
Ebrob— Admission  of  Evidence. 

Error  In  allowing  witness  to  be  improperly 
cross-examined  as  to  hi;  character  held  not 
harmless  error,  where,  If  the  witness'  testimony 
had  been  believed  by  the  jnry,  plaintiff's  cause 
of  action  would  have  been  partially  defeated, 
and  the  rendition  of  a  large  verdict  indicates 
tbat  the  jnry  did  not  believe  tbe  witness'  testi- 
mony. 

[Ed.  Note. — For  other. cases,  see  Appeal  and 
Error,  Ont  Diac.  »  4140-4145,  4151.  4158- 
4160;  Dec.  Dig.  |  1048.*] 

4.  LtlDEL    AND    SLANDEK     (g    42*)— PSIVILBaBD 

Publication. 

Rev.  St  1911,  art  6697,  §{  8,  4,  make  the 
impartial  account  of  public  meetings,  and  the 
reasonable  comment  on  the  official  acts  of  public 
officers,  and  tbe  other  matters  of  pnblie  concern 
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published  for  general  informatioD,  privfleged. 
ueld.  that  an  account  of  disbarment  proceedings, 
in  which  defendant  stated  what  the  evidence 
which  had  not  been  made  public  would  show,  are 
not  privileged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  127-129;  Dec.  Dig.  S 
42.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;  J.  Llewellyn,  Jadge. 

Action  by  R.  H.  Tleman  against  the  Hous- 
ton Chronicle  Publishing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Hunt,  Myer  &  Teagle,  of  Houston,  for  ap- 
pellant Stevens  &  Stevens,  of  Houston,  for 
appellee. 

McMEANS,  J.  R.  H.  Tleman  brought  this 
suit  against  the  Houston  Chronicle  Publishing 
Company  for  damages,  alleging  that  said 
company  bad  published  in  Its  newspaper, 
known  as  the  Houston  Chronicle,  which  has 
a  large  dreulatlon,  certain  libelous  state- 
ments of  and  concerning  plaintiff,  R.  H. 
Tleman,  and  his  wife,  Alice  S.  Tlernan.  The 
petition  conttfined  the  usual  averments  of 
good  character  and  reputation  of  the  plaintiff 
and  his  wife,  and  alleged  that  they  were  en- 
gaged, at  the  time  of  the  publication,  in  the 
practice  of  the  law  in  the  dty  of  Houston. 
He  further  alleged  that,  on  the  dates  herein- 
after stated,  the  defendant  published  the  fol- 
lo^dng  articles  of  and  concerning  plaintiff 
and  his  wife,  which  were  alleged  to  be  un- 
true, libelous,  and  defamatory,  viz.: 

That  on  October  6,  1912,  it  published  the 
following; 

"Tiemans,  husband  and  wife,  are  to  face  the 
local  bar.  Charges  of  malpractice  filed  and  gen- 
eral denial  made.  Mrs.  Tiernan  one  of  the  first 
women  lawyers  in  Texas.  Charges  of  malprac- 
tice were  pleaded  Saturday  before  the  Harris 
County  Bar  Association  against  R.  H.  and  Alice 
Tiernan,  members  of  the  Honston  bar.  The 
complaint  against  Mr.  and  Mrs.  Tiernan  is  sign- 
ed by  Clarence  Kendall,  assistant  prosecuting 
attorney,  and  by  attorney  R.  V.  Solomon.  It 
is  as  follows:  'October  5,  1912.  Judge  A.  E. 
Amerman,  President  Harris  County  Bar  Awo- 
ciation:  We,  the  undersigned,  are  in  possession 
of  sufficient  evidence  of  malpractice  on  the  part 
of  R.  H.  and  Alice  S.  Tiernan  which  we  think 
would  disbar  them  from  the  further  practice  of 
the  high  profession  of  which  we  are  members, 
and  ask  that  you,  as  president  of  the  Harris 
county  bar  association,  call  a  meeting  of  same  at 
once  to  consider  the  evidence  we  have,  and  if 
sufficient,  to  institute  disbarment  proceedings.' 
The  evidence  has  not  been  made  public,  but  it  is 
said  to  consist  of  affidavits  and  will  charge  that 
Mr.  and  Mrs.  Tiernan  have  solicited  practice  at 
both  the  city  and  county  jails  and  have  extorted 
money  from  clients.  It  will  also  be  charged 
that  they  have  received  pay  for  services  which 
they  have  not  performed. 

The  petition  further  alleged  that  on  the 
9th  day  of  October,  1912,  the  defendant  pub- 
lished the  following: 

"Tiernan  case  with  committee.  Whether  or 
not  R.  H.  and  Alice  S.  Tiernan,  lawyers  of 
Honston,  will  be  called  upon  to  defend  their 
right  to  practice  law  at  Houston  will  be  decided 
by  a  committee  of  attorneys.     More  than  fifty 


lawyers  attended  the  meeting  in  the  county  court 
room  to  hear  the  evidence  against  the  Tiernans. 
Mr.  Kendall  read  the  affidavits  that  have  been 
collected  from  persons  who  have  had  professional 
dealings  with  the  Tiernans.  He  urged  that  dis- 
barment proceedings  be  instituted." 

Plaintiff  further  alleged  that  on  the  5tb' 
day  of  November,  1912,  the  defendant  also 
printed  and  published  in  Its  said  newspaper 
the  following  article: 

"Bar  association  committee  divided  on  barrat- 
ry charge.  Majority  report  against  Mrs.  Tier- 
nan is  adopted,  while  minority  questions  juris- 
diction of  association.  Mrs.  Alice  S.  Tiernan, 
one  of  the  first  women  in  the  South  to  be  admit- 
ted to  the  bar,  must  stand  trial  on  the  charge 
of  barratry.  Her  husband,  B.  H.  Tiernan,  will 
not  be  placed  on  trial  on  the  initiative  of  the 
bar  association,  according  to  the  report,  because 
the  direct  evidence  against  him  was  upon  im- 
material, irrelevant  and  collateral  facts.  Mrs. 
Tiernan,  however,  must  answer  the  charge  of 
barratry  preferred  by  the  district  attorney.  The 
action  was  taken  at  a  meeting  of  the  Harris 
County  Bar  Association  last  night,  at  which 
meeting  it  was  the  unnnimous  sentiment  that 
the  local  bar  should  be  purged  of  all  members 
found  guilty  of  barratry  or  unethical  conduct. 
'A  majority  of  your  committee  appointed  to  in- 
vestieate  certain  charges  on  the  part  of  R.  H. 
and  Alice  S.  Tiernan  make  the  following  report: 
Several  affidavits  and  some  oral  statements  were 
made  to  us,  but  none  of  them,  with  the  exception 
hereafter  stated,  was  direct  evidence,  but  as  a 
role  was  hearsay  upon  any  material  fact,  and 
if  we  had  any  direct  evidence  it  was  upon  im- 
material and  irrelevant  and  collateral  facts. 
Mrs.  H.  A.  Clark,  wife  of  H.  A.  Clark,  and 
Percy  Antill  made  statements  from  their  own 
knowledge  which,  if  true,  shows  a  clear  case  of 
barratry  against  Alice  S.  Tiernan,  but  not 
against  R.  H.  Tiernan.'  The  majority  report 
was  adopted  by  the  association  and  the  presi- 
dent, A.  E.  Amerman,  was  empowered  to  make 
a  committee  to  file  the  affidavits  embodying  the 
charges  against  the  Tiernans  and  to  lend  what- 
ever assistance  is  needed  by  the  district  attor- 
ney ;  and  likewise  a  committee  to  institute  dis- 
barment proceedings  in  the  district  court. 
'Warniiig  to  lawyers.  As  you  will  see  it  is  a 
criminal  offense  if  an  attorney  at  law  shall  seek 
to  obtain  employment  in  any  suit  or  case  at  law 
or  in  equity  to  prosecute  or  defend  the  same  by 
means  of  personal  solicitation  of  such  employ- 
ment, or  by  procuring  another  to  solicit  for  him 
employment  in  such  cases.  And  the  charges 
which  were  investigated  by  your  committee  were 
that  the  attorneys  at  law  named  had  solicited 
employment.  We  are  calling  attention  to  this 
statute  so  that  the  Harris  County  Bar  Associa- 
tion will  put  people  on  notice  that  any  lawyer 
who  solicits  employment  or  does  any  of  the  oth- 
er acts  prohibited  by  the  above-quoted  article 
of  the  Penal  Code  is  a  violator  of  the  law  him- 
self, and  is  a  criminal,  and  therefore  any  one 
who  employs  him,  knowing  that  the  lawyer  is 
violating  the  law,  must  understand  that  when  he 
employs  a  lawyer  under  such  circumstances  that 
be  (the  culprit)  ia  employing  a  law  breaker  and 
criminal  to  represent  him  in  his  business.'  " 

Certain  other  allegations  with  respect  to 
other  alleged  libelous  publications  were  strick- 
en out  upon  exceptions  of  defendant,  and 
these  allegations  have  not  been  set  out  In  this 
statement. 

The  petition  then  alleged  that  all  of  the 
charges  set  forth  In  said  publication  were 
false,  and  that  said  fals«  and  opprobrious 
charges  and  insinuations  hod  discredited  the 
plaintiff  and  his  wife  before  the  public  and  In- 
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Jnred  them  in  their  profession,  and  had  caused 
them  to  suffer  great  humiliation,  injury  to 
their  law  practice,  good  name,  credit,  and 
reputation,  and  prayed  for  $25,000  as  actual 
damages  and  a  like  sum  as  exemplary  dam- 
ages. 

The  defendant  answered  by  general  denial, 
and  specially  pleaded  that  the  publications 
complained  of  were  a  fair,  true,  and  impar- 
tial report  of  the  proceedings  of  a  Judicial 
nature  in  a  court  of  record,  and  were  there- 
fore privileged  matters.  It  further  pleaded 
that  the  matters  and  things  which  it  pub- 
lished, as  charged  by  the  plaintifF,  were  a 
true,  fair,  and  correct  report  of  the  proceed- 
ings instituted  against  plaintiff  and  bis  wife 
before  the  Harris  County  Bar  Association; 
that  the  plaintiff  and  bis  wife,  as  attorneys, 
were  officers  of  the  various  courts  of  Harris 
county,  and  that  their  demeanor,  as  attpr- 
neys  at  law,  was  subject  to  the  supervision 
and  regulations  of  said  courts,  and  that  all 
matters  and  things  set  out  in  said  publica- 
tions were  true;  that  the  plaintiff  and  his 
wife  had  solicited  legal  employment;  and 
that  they  had  obtained  money  from  clients 
for  which  they  had  given  no  services,  among 
others  from  one  A.  Rindkoff. 

The  case  was  tried  before  a  Jury  and  re- 
sulted in  a  verdict  and  Judgment  for  plaintiff 
for  $15,000,  from  which  the  defendant  has 
appealed. 

[1]  The  plaintiff  was  permitted  to  testify, 
over  the  objection  of  defendant,  that  many 
years  ago  he  had  held  several  offices  in  Gal- 
veston, and  that: 

"Up  to  the  time  of  the  publication  complained 
of,  my  wife  and  I  were  reputed  of  good  name 
and  character  and  reputation.  We  were  of  good 
reputation  as  lawyers  and  penons." 

Appellant,  by  its  first  assignment  of  error. 
complains  that  the  court  committed  prejudi- 
cial error  against  it  by  admitting  this  testi- 
mony. The  contention  advanced  by  the  proih 
ositiom  under  this  assignment  is  that: 

"In  an  action  for  libel,  a  plaintiff  is  not  per- 
mitted to  introduce  evidence  of  his  good  char- 
acter and  general  reputation,  and  the  fact  that 
he  has  been  an  office  holder,  unless  bis  repu- 
tation has  been  first  attacked  by  the  defendant." 

Subject  to  certain  explanations,  we  can 
readily  agree  with  this  contention.  We  do 
not  understand  that  the  attack  by  the  de- 
fendant upon  the  character  or  general  repu- 
tation of  the  plaintiff,  in  order  to  admit  such 
proof  as  here  complained  of,  must  be  made 
through  witnesses  placed  upon  the  stand  at 
the  trial.  It  is  enough  that  the  publication 
against  which  the  defendant  is  called  to  an- 
swer is  itself  such  an  attack,  or  that  such 
an  attack  is  made  by  the  defendant's  plead- 
ings, or  that  the  nature  of  the  action  involves 
the  general  character  of  a  party  or  goes  di- 
rectly to  affect  it  Houston  Electric  C!o.  t. 
Faronx,  125  S.  W.  924,  and  authorities  dted; 
Nettles  v.  Somervell,  6  Tex,  Civ.  App.  627,  25 
S.  W.  658;  Timmony  v.  Bums,  42  S.  W.  134; 
King  T.  Sassaman,  64  S.  W.  837. 


The  publications  above  set  out  In  effect 
charged  the  plalntifl  and  bis  wife  with  mal- 
practloe,  with  barratry  and  extortion.  They 
also  charged  plaintiff  and  bis  wife  would 
be  called  upon  to  defend  disbarment  pro- 
ceedings because  of  their  unprofessional 
dealings  with  their  clients.  It  was  stated 
that  Alice  8.  Tieman  was  guilty  of  bar- 
ratry, which  offense  was  defined,  and,  un- 
der the  caption  of  "warning  to  lawyers," 
the  people  were  put  upon  notice  that  any 
lawyer  who  solicited  employment  or  was 
guilty  of  other  acts  prohibited  by  the  law 
denouncing  barratry  is  a  violator  of  the  law 
and  a  criminal,  and  thus  indirectly  charged 
that  plaintiff  and  his  wife  were  criminals 
and  no  better  than  the  violators  of  the  law 
who  employed  them.  A]M>ellant,  in  its  an- 
swer, alleged  that  all  these  charges  were  true. 
We  think  that  not  only  the  cliarges  contained 
in  the  publications,  but  the  allegations  that 
they  were  true,  involved  the  general  charac- 
ter of  the  plainUff  and  his  wife  and  rendered 
the  evidence  complained  of  admissible. 

One  of  the  charges  contained  in  the  pub- 
lications was  that  plaintiff  and  his  wife  re- 
ceived money  from  clients  for  services  they 
never  thereafter  performed.  The  defendant  in 
its  answer  averred  the  truth  of  this  state- 
ment, and  specifically  alleged  that  plaintiff 
and  Ilia  wife  "had  obtained  money  from  cli- 
ents for  which  they  had  received  no  serv- 
ices, among  others,  one  A.  Blndkoff."  On 
tills  material  issue  the  witness  Rindkoff  was 
placed  on  the  stand  and  testified:  That  lie 
employed  plainUff,  R.  H.  Tiernan,  to  bring 
suit  in  ills  behalf  to  recover  an  indebtedness 
of  $10.40  due  him,  and  paid  $6  at  the  time 
for  his  services  in  the  matter.  That  said  plain- 
tiff told  witness  to  call  again  the  following 
week,  and  that  he  did  so,  and  was  then  told 
by  plaintiff  he  wanted  $4  more  to  deposit 
as  security  for  costs,  and  that  witness  gave 
him  this  additional  sum.  That  after  three 
or  four  weeks  had  passed,  and  he  had  heard 
nothing  from  the  plaintiff,  he  called  at  his 
office,  and  that  the  lady  in  the  office  (Mrs. 
Tieman)  showed  him  on  the  calendar  that 
the  case  would  be  tried  on  the  10th  of  the 
following  month.  That  he  returned  to  plain- 
tiff's office  on  that  date,  and  the  lady  was 
not  there,  but  that  Mr.  Tiernan  was,  and  told 
him  it  was  a  mistake,  and  that  the  casp 
would  be  tried  the  next  week,  on  Monday. 
al>out  9  o'clock.  That  he  returned  on  th» 
day  and  at  the  hour  indicated,  and  that  the 
lady  told'  him  the  defendant's  lawyer  wan 
sick  and  to  come  on  Monday  of  tiie  next 
week,  when  he  did,  and  was  then  told  by 
plaintiff  to  come  on  Monday  of  the  foUowinc 
week,  and  when  he  did  so  was  told  the  Judgv 
was  taking  his  vacation,  and  that  plaintiff 
would  let  him  know  when  the  Judge  returned. 
That  after  two  months  had  passed,  and  be 
had  heard  nothing  further  £r<mi  plalntUf,  be 
went  again  to  see  about  it,  and  that  plaintiff 
told  him  he  had  lost  the  papers.    That  be 
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went  to  the  Justice  court,  and  upoD  inquiry 
learned  that  the  suit  never  had  been  filed, 
and  he  then  asked  plaintiff  which  court  the 
case  was  filed  In,  and  that  plaintiff  told  him 
be  did  not  remember.  That  lie  then  demand- 
ed of  plaintiff  the  money  he  had  paid  him, 
and  plaintiff  said  he  did  not  have  it  "this 
week,  and  next  week  I  will  bring  it  down 
to  your  place,"  but  that  witness  told  plaintiff 
he  would  call  for  it,  and  plaintiff  told  him  to 
call  the  following  Tuesday,  which  he  did, 
bat  was  then  told  by  plaintiff  that  he  had 
so  many  bills  to  pay  he  could  not  pay  wit- 
ness then,  but  would  pay  him  the  following 
week,  but  that  he  never  did  pay  him  either 
the  $5  paid  by  him  as  a  fee  or  the  |4  ad- 
vanced for  costs. 

[2]  After  the  witness  had  thus  testified, 
he  was  asked  on  cross-examination  by  plain- 
tiff's attorney  If  it  was  not  a  fact  that  he 
(the  witness)  had  been  arrested  in  the  city 
of  Hoosttm  on  a  charge  of  misdemeanor 
theft,  to  which  the  witness  answered  In  the 
afflrmative.  The  question  was  objected  to  on 
the  ground  that  the  testimony  was  inad- 
missible for  the  purpose  of  impeachment,  and 
that  It  was  not  a  proper  method  of  impeach- 
ing the  witness,  which  objection  was  over^ 
rnled  and  the  answer  admitted,  to  which  ac- 
tion defendant  seasonably  preserved  a  bill 
of  exceptions  and  presents  the  question  for 
oar  determination  by  Its  second  assignment 
of  error.  We  are  of  the  opinion  that  the 
court  erred  In  admitting  the  testimony  over 
the  objection  nrged.  Railway  v.  Creason,  101 
Tex.  835,  107  S.  W.  627;  Railway  v.  Roberts, 
144  S.  W.  691;  McDonald  v.  Humphries,  146 
S.  W.  712. 

[3]  Whether  the  error  is  such  as  to  require 
a  reversal  depends  upon  whether  it  was  rea- 
sonably calculated  to  cause  and  probably  did 
cause  the  rendition  of  an  Improper  Judgment 
either  upon  the  question  of  liability  or  upofi 
the  amount  of  the  verdict  Appellee  con- 
tends that  the  error  Is  harmless,  for  the 
reason  that  the  plaintiff  Tleman  admitted  In 
his  testimony  that  he  did  receive  the  sums 
from  Rlndkoff  and  that  he  failed  to  render 
the  service  for  which  he  was  employed.  We 
find  from  the  statement  of  facts  that  he  did 
make  such  admission.  He  testified  in  sub- 
stance: That  when  Rlndkoff  gave  him  the 
employment  and  paid  him  the  sums  of  money 
testified  to  by  Rlndkoff,  $5  of  which  he  re- 
ceived as  a  fee  and  $4  to  be  deposited  as  se- 
carlty  for  costs,  he  made  a  memorandum  re- 
lating to  the  case  and  put  it  in  a  drawer  of 
bis  desk.  Intending  to  give  it  proper  atten- 
tion, but  that  he  thereafter  forgot  all  about 
It,  and  that,  when  Rlndkoff  called  at  his  of- 
fice several  months  later  to  inquire  about  the 
case,  he  did  not  remember  anything  about  it, 
and  had  forgotten  Rlndkoff,  and  had  to  ask 
his  nam&  That  he  repaid  Rlndkoff  the  $5 
fee,  and  later  went  to  the  latter's  place  of 
bnsiness  and  tendered  him  the  other  sum,  but 
that  Rlndkoff  told  him  he  wanted  $25,  and 
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that  If  he  (plaintiff)  did  not  pay  him  that  sum 
he  would  have  him  disbarred.  That  he 
(plaintiff)  declined  to  pay  the  amount  de- 
manded, and  that  Rlndkoff  refused  to  ac- 
cept the  $4. 

The  charge  made  by  the  publications  that 
plaintiff  and  his  wife  had  received  pay  for 
services  which  they  had  not  performed  car- 
ried with  It  more  than  a  charge  of  simple 
neglect  to  render  a  service  for  which  compen- 
sation had  been  made,  but  that  the  act  was 
opprobrious  and  involved  turpitude.  It  was 
seemingly  so  understood  by  defendant,  and 
the  general  charge  was  reiterated  in  its 
answer,  and  the  transaction  between  plaintiff 
and  Rlndkoff  was  specially  Instanced  as  one 
of  the  opprobrious  acts  of  this  nature  of 
which  the  plaintiff  had  been  guilty.  If  Rind- 
kofTs  testimony  was  true,  the  charge  was  ful- 
ly sustained,  because  no  one  reading  his  tes- 
timony could  conclude  therefrom  that  plain- 
tUTs  failure  to  discharge  the  service  for 
which  he  was  employed  was  the  result  of 
mere  neglect  or  forgetfulness.  The  only  ad- 
mission by  plaintiff  was  that  he  received  the 
money  but  failed  to  perform  the  service,  and 
he  explains  his  conduct  in  thU  regard  by 
saying  that  he  forgot  It-  He  contradicts 
Rlndkoff  as  to  the  repayment  of  the  |5,  and 
explains  his  failure  to  pay  the  other  sum  by 
saying  .that  Rlndkoff  demanded  |25  and 
threatened  to  have  him  disbarred  If  he  did 
not  pay  It.  If  Rlndkoff's  testimony  was  be- 
lieved by  the  Jury,  then  so  much  of  plaintiff's 
cause  of  action  as  was  based  on  the  charge 
of  his  having  received  pay  for  services  which 
he  willfully  failed  to  perform  was  defeated, 
and  no  recovery  therefor  could  be  sustained. 
If  the  Jury  did  not  believe  Rlndkoff,  then 
they  had  the  right  to  return  a  verdict  against 
defendant  for  such  sum  as  they  reasonably 
believed,  from  the  testimony,  the  plaintiff 
bad  been  damaged  by  the  publication  of  such 
a  charge.  In  view  of  the  large  verdict  which 
was  rendered  for  plaintiff,  we  think  it  is 
reasonably  probable  that  the  Jury  discredit- 
ed Rlndkoff's  testimony  and  allowed  damages 
for  the  publication  of  this  charge,  which 
they  could  not  have  done,  had  his  testimony 
been  believed  to  be  true.  In  these  circum- 
stances, we  think  the  error  In  admitting  the 
testimony  objected  to  was  calculated  to  cause 
and  probably  did  cause  the  rendition  of  an 
Improper  Judgment,  and  that  for  such  error 
the  Judgment  must  be  reversed. 

[4]  Under  its  fifth  and  sixth  assignments 
of  error,  appellant  advances  the  proposition 
that  the  publications  complained  of  were 
privileged  under  sections  3  and  4  of  article 
5597  of  the  Revised  Statutes  of  1911,  which 
defines  libel,  and  by  said  tisslgnments  com- 
plains of  the  refusal  of  the  court  to  give 
its  special  charges  4  and  5,  which  were  intend- 
ed to  so  Instruct  the  Jury.  The  sections  re- 
ferred to,  defining  what  matters  shall  be  priv- 
ileged, are  as  follows: 
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"(3)  A  (air,  tnie  and  impartial  acconnt  of 
pnblic  meetings,  organized  and  conducted  (or 
public  purposes  only. 

"(4)  A  reasonable  and  fair  comment  or  criti- 
cism of  the  official  acts  of  public  officials  and 
of  other  matters  of  public  concern  published  for 
general  information. ' 

Witiiout  entering  into  an  extended  discns- 
aion  of  the  questions  presented  by  the  as- 
signments, it  is  our  opinion  that  the  publi- 
cations do  not  fall  within  either  of  the  ez- 
ceptious  defining  what  matters  are  to  be 
deemed  priyileged.  Belo  y.  Wren,  83  Tex. 
724;  Knapp  &  Co.  v.  Campbell,  14  Tex.  Civ. 
App.  199,  36  S.  W.  765.  Aside  from  the  re- 
port of  the  bar  proceedings,  the  publications 
contained  statements  which  by  no  reasonable 
construction  can  It  be  said  were  other  than 
statements  of  its  own,  viz.: 

"The  evidence  collected  has  not  been  made  pub- 
lic, but  is  said  to  consist  of  affidavits  and  will 
charge  that  Mr.  and  Mrs.  Tiernan  have  so- 
licited practice  at  both  the  city  and  county  jails 
and  have  extorted  money  from  clients.  Charges 
of  extorting  money  from  ignorant  immigrants 
were  filed  several  weeks  ago  with  the  aathori- 
ties  at  Washington  by  M.  Arthur  Kuykendall. 
the  local  immigration  Inspector,  against  Mr.  and 
Mrs.  Tiernan. 

The  assignments  are  overruled. 

The  only  other  assignments  presented  by 
appellant  complain  of  the  size  of  the  verdict 
and  of  the  failure  of  the  court  to  grant  a 
new  trial  on  account  of  newly  discovered  evi- 
dence. As  the  Judgment  must  be  reversed.  It 
would  serve  no  useful  purpose  to  discuss 
either  of  these  assignments. 

For  the  error  indicated  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


KIRBY  LUMBER  CO.  v.  HAMII/TON. 
(No.  6692.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  22,  1914.     Rehearing  Denied 

Dec.  10,  1914.) 

1.  Mastbb  and  Sbsvant  (|  116*)— Injubixb 
TO  Sebvant — Safe  Placb  to  Work. 

Where  defendant  lumber  company  main- 
tained an  unrailed  platform  16  or  18  feet  high, 
on  which  its  employes  were  required  to  move 
heavy  timbers,  and  plaintiff  was  injured  by  be- 
ing linocked  off  the  platform  while  so  engaged, 
defendant  failed  to  provide  plaintiff  with  a  safe 
place  to  work  in  omitting  to  provide  the  plat- 
form with  a  guard  rail. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  207;  Dec.  Dig.  $  116.*] 

2.  Master  anu  Sebvant  (jj  129*)— Injubiks 
TO  Sebvant— Safe  Place  to  wobk— Ab- 
sence 07  Guard  Bails. 

Where  plaintiff,  an  employe  of  a  lumber 
company,  was  knocked  from  a  high  platform  and 
injured  while  assisting  a  fellow  employ^  in  mov- 
ing heavy  timbers  on  the  platform,  which  was 
not  equipped  with  a  guard  rail,  defendant  could 
have  reasonably  anticipated  that  the  obsence  of 
a  guard  rail  would  result  in  injury  to  employes 
required  to  work  under  such  circumstances,  it 
only  beinf!  necessary,  to  make  defendant's  negli- 
gence in  failing  to  provide  such  rail  the  proxi- 
mate cause  of  plaintiff's  injury,   that  it  could 


be  found  that  injury  to  «ome  person  put  to  work 
on  the  platform  might  reasonably  be  anticipat- 
ed as  the  result  of  the  absence  of  the  rail,  and 
not  that  the  precise  accident  that  happened  or 
that  injuries  would  occur  in  the  precise  manner 
in  which  they  did  should  have  been  reaamably 
anticipated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i{  267-263;  Dec  Dig.  i 
129.*] 

3.  Masteb  and  Sebvant  ({  201*)— Injubies 
TO  Sebvant  —  Neouoence  —  Safe  Place  — 
Fellow    Sebvant  —  Concukbent    Neoli- 

OENCE. 

AVhere  an  employer's  negligence  in  failing 
to  provide  an  employe  with  a  sate  place  to  work 
was  the  proximate  cause  of  the  employe's  in- 
jury, the  employer's  liability  was  not  affected  b.v 
the  fact  that  the  injury  was  the  result  of  Hk" 
employer's  negligence,  combined  with  the  con- 
current negligence  of  a  fellow  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  615-534;    Dec.  Dig.  { 

4.  Master  and  Sebvant  (f  208*)- Injdbies 
TO  Servant— AssTJMED  Bisk. 

Where  plaintiff,  a  minor  employed  at  de- 
fendant's mill,  was  ordered  to  assist  a  negro  in 
moving  heavy  pieces  of  lumber  on  a  platform 
16  feet  from  the  ground,  which  was  unguarded 
by  a  rail,  without  warning,  the  fact  that  plain- 
tiff knew  that  the  platform  was  a  considerable 
distance  from  the  ground  was  not  sufficient  tu 
charge  him  with  assuming  the  risk  of  working 
thereon  without  protection. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  561;    Dec.  Dig.  g  208.*] 

6.  Master  and  Sebvant  (|  289*)— Injdribs 
to  Sebvant— Contbibutort  Nboliqencb — 
Question  for  Jubt. 

In  an  action  for  Injuries  to  an  employe  by 
being  thrown  from  an  unguardad  elevated  plat- 
form in  the  course  of  his  employment  whether 
he  was  ^ilty  of  contributory  negligence  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1089,  1090,  1092-1132; 
Dec.  Dig.  i  28».»] 

6.  Damaoes  (I  132*)— Excessiveness  — Per- 
sonal Injurt. 

Plaintiff,  19  years  of  age  and  earning  $1.50 
a  day,  while  assisting  a  fellow  employe  in  mov- 
ing certain  heavy  timbers  on  an  unguarded  ele- 
vated platform,  was  thrown  to  the  ground, 
breaking  his  right  thigh.  He  was  in  bed  about 
three  months,  and  suffered  and  still  continued  to 
suffer  great  physical  pain,  and  at  the  trial  testi- 
fied that  his  leg  hurt  him  to  such  an  extent  in 
bad  weather  that  he  could  not  work  at  all.  The 
bones  united,  but  his  right  leg  was  1%  inches 
shorter  than  his  left,  leaving  bim  a  permanent 
cripple.  Held,  that  a  verdict  allowing  him  $8,- 
600  from  which  he  remitted  $412,  was  not  so  ex- 
cessive as  to  indicate  passion  and  prejudice  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {{  372-386,  396;   Dec.  Dig.  {  182.*J 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   L.  B.  Hightower,  Judge. 

Action  by  Beese  Hamilton,  by  hla  next 
friend,  against  the  Klrby  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beformed  and  affirmed. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston  (John  G.  Logue  and  W.  L.  Cook, 
both  of  Houston,  of  counsel),  for  appellant 
Blain  &  Howth,  M.  G.  Adams  and  Balpb 
Durham,  all  of  Beaumont  for  appellee. 


•For  otlier 
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PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover 
damages  for  iiersonal  Injuries,  alleged  to 
have  been  caused  by  the  negligence  of  ap- 
pellant. Several  grounds  of  negligence  were 
pleaded,  but  the  only  question  of  negli- 
gence submitted  to  the  Jury  was  whether 
defendant  had  used  reasonable*  care  to  fnr- 
nlsb  plaintiff  with  a  safe  place  In  which  to 
work.  Defendant  answered  by  denying  the 
several  allegations  of  negligence  contained 
In  the  petition,  and  specially  pleaded  that  the 
place  referred'  to  In  plalntifTs  petition  was 
constructed  and  arranged  in  the  usual  and 
customary  manner  of  places  in  which  the 
work  required  of  plaintiff  was  usually  per- 
formed. It  further  pleaded  that  defendant 
was  under  no  obligation  to  warn  plaintiff  of 
any  danger  that  might  attend  the  perform- 
ance of  his  work  in  such  place,  but  that 
plaintiff  was  warned  of  socta  danger.  As- 
sumed risk  and  contributory  negligence  on 
the  part  of  plaintiff  were  also  pleaded  by  the 
defendant.  The  evidence  shows  that  at  the 
time  of  the  accident  in  which  plaintiff  re- 
ceived his  injuries  he  was  employed  by  the 
appellant  and  was  engaged  In  moving  heavy 
pieces  of  lumber,  which  were  piled  upon  an 
elevated  platform  or  scaffold  at  appellant's 
sawmill.  This  platform  was  16  or  18  feet 
high,  and  at  the  place  where  plaintiff  was 
put  to  work  there  was  no  railing  around  the 
edge  of  the  platform.  Plaintiff,  who  was  a 
minor  about  19  years  old  and  weighed  only 
96  pounds,  was  directed  by  Mr.  Miller,  a  vice 
principal  of  appellant,  to  go  upon  this  plat- 
form and  assist  a  negro  employ^  of  appel- 
lant in  placing  the  lumber  thereon  on  a  skid 
by  means  of  which  it  was  slided  onto  trucks. 
In  handling  a  piece  of  lumber  32  feet  long, 
16  Inches  wide,  and  8  inches  thick,  plaintiff 
was  knocked  over  the  edge  of  the  platform, 
and  fey  to  the  ground,  and  thereby  received 
tbe  Injuries  for  which  this  suit  was  brought 

Plaintiff  testified: 

"At  the  time  of  the  accident  I  had  not  noticed 
tbe  height  of  the  p}atform,  though  I  did  notice 
it  afterwards.  I  never  noticed  it  before.  I 
noticed  it  after  I  got  ap  from  my  injuries 
caused  by  the  fall.  The  platform  was  between 
16  and  18  feet  from  the  ground.  The  work  I 
was  doing  required  me  to  oe  about  3  feet  from 
tbe  edge  of  the  platform.  There  were  no  rails 
around  the  platform  to  guard  or  to  keep  people 
from  falling  off  where  we  were  working  along 
there.  Lumber  was  stacked  all  around  the  edge 
of  the  platform  in  the  neighborhood  of  where 
we  were  working.  They  pulled  this  lumber  out 
to  the  edge  of  tbe  platform  on  trucks ;  they  did 
not  have  any  live  rollers  there.  •  •  •  While 
we  were  doing  that  work  I  got  knocked  off  the 
platform.  At  the  time  it  happened  the  negro 
and  I  were  handling  the  timber,  and  the  negro 
gave  it  a  quick  jerk,  and  pulled  it  around,  and 
knocked  me  off.  He  jerked  one  end  of  the  tim- 
ber, and  the  timber  was  suspended  in  tbe  cen- 
ter on  a  skid,  and  he  gave  a  quick  jerk  on  his 
end,  wbich  swung  my  end  around,  and  threw 
me  off.  Yes,  it  knocked  me  off,  and  I  fell  to 
the  gronnd  from  the  top  of  th>  timber  deck,  a 
distance  of  from  16  to  18  feet.  I  did  not  know 
.that  the  p'.a<.e  where  I  was  at  work  was  a  dan- 
gerous piace,  and  nobody  explained  tbe  danger 
to  me,  and  nobody  showed  me  how  to  avoid  the 


dangers.  I  was  not  strong  enough  to  do  that 
work.  The  foremen  told  me  to  go  ahead  that 
day,  and  he  would  put  me  back  to  my  old  job 
to-morrow;  that  is  what  he  laid  to  me  when 
I  told  him  I  was  not  able  to  do  that  work. 
What  I  said  to  him  about  my  ability  to  work, 
that  is,  about  having  been  sick,  I  told  him  I 
was  not  able  to  do  the  work,  it  was  too  heavy 
for  me,  and  he  told  me  to  go  ahead  that  day. 
I  did  tell  him  about  being  sick,  and  about  hav- 
ing been  sick,  and  I  was  sick  most  of  the  time 
up  to  that  time.  I  did  tell  him  tbe  work  was 
too  heavy  for  me.  Then  he  told  me  to  go  ahead, 
and  it  would  be  all  right  that  day,  that  he 
would  put  me  back  to  my  old  job  tbe  next  day. 
He  said  I  could  do  the  work  that  day.  •  •  • 
"Going  back  to  tbe  time  of  the  accident,  it 
happened  this  way:  I  was  on  one  side  of  a 
piece  of  lumber,  shoving  it;  1  wai  not  strong 
enough,  and  bad  to  go  back  behind  it  and  shove 
it.  The  negro  at  the  other  end  gave  it  a  quick 
jerk  and  threw  me  off.  My  back  was  to  the  edge 
of  the  doUyway  where  X  fell  off.  *  *  *  1  was 
fixing  to  push  it  when  the  accident  occurred. 
The  negro  gave  tbe  piece  a  quick  jerk  and  slip- 
ped me  off.  If  I  had  been  strong  enough  to  pull 
that  plank  without  getting  behind  it  and  shov- 
ing it,  this  would  have  aided  me  on  that  occa- 
sion, and  prevented  tbe  accident.  I  did  get 
behind  it  and  attempt  to  shove  it,  and  this  man 
slipped  me  off.  I  do  not  know  the  name  of  the 
negro;  he  was  a  transient  negro,  just  come  in 
there.     I  did  not  know  anything  about  him." 

Eugene  Hamilton,  plalntifTs  brother,  testi- 
fied as  follows: 

"I  was  present  on  tbe  occasion  when  Mr.  Mil- 
ler told  my  brother  to  go  over  and  help  that 
nepro  load  the  timber.  He  did  not  give  him 
any  warning  about  tbe  danger  and  how  to  avoid 
it.  When  Mr.  Miller  told  my  brother  to  go 
over  there  and  help  get  this  timber  out,  my 
brother  told  him  he  could  not  handle  the  timber, 
and  Mr.  Miller  said  it  would  be  nil  right  to 
work  tbe  balance  of  that  evening,  it  was  only 
a  very  short  time  to  quitting  time,  and  be  told 
him  It  would  not  hurt  him  to  do  it  just  that 
evening.  *  •  •  Tbe  way  that  negro  did  his 
work  he  just  jerked  things  iiround  in  a  violent 
and  rough  manner.  My  brother  was  very  small. 
I  had  not  noticed  that  negro  at  all  up  to  that 
morning.  I  had  not  noticed  him  before  that 
morning.  •  *  •  I  saw  my  brother  knocked 
off  of  the  platform.  Tbe  platform  did  not  have 
any  guard  rails  or  any  other  safety  appliances 
or  devices." 

[1]  We  cannot  agree  with  appellant  in  the 
contention  that  the  evidence  before  set  out  is 
insufflcient  to  sustain  the  finding  of  the  Jury 
that  appellant  was  negligent  In  not  providing 
plaintiff  a  safe  place  in  which  to  work.  It 
certainly  cannot  be  held  as  a  matter  of  law 
that  a  platform  16  or  18  feet  high  and  with- 
out any  guard  rail  around  its  edge  is  a  safe 
place  on  which  to  handle  pieces  of  lumber 
of  such  size  as  to  require  two  persons  to 
move  them  and  it  is  necessary  for  the  per- 
sons so  engaged  to  work  near  the  unguarded 
edge  of  the  platform.  There  is  nothing  in 
this  evidence  tending  to  show  that  it  was  im- 
practical to  have  a  guard  mil  around  the 
platform,  and  it  is  manifest  that  a  rail  in 
such  place  would  afford  protection  to  work- 
men who  were  re<iulred  to  work  near  the 
edge  and  would  have  rendered  the  place 
much  safer  for  such  work.  We  think  upon 
the  evidence  the  Jury  were  authorized  to 
And  that  the  appellant  was  negligent  in  not 
providing  plaintiff  with  a  safe  place  in  which 
to  perform  his  work,  and  tbe  first  assignment 
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of  error  wblcta  complains  of  tbe  verdict  upon 
this  Issue,  on  the  ground  that  It  is  not  sup- 
ported by  sufficient  evidence,  cannot  be  sus- 
tained. 

[2]  The  second  assignment  complains  of  tbe 
verdict  on  the  ground  that  there  is  no  evi- 
dence from  which  the  Jury  were  authorized 
to  find  that  the  alleged  negligence  of  the  ap- 
pellant submitted  to  them  by  the  charge  of 
the  court  was  the  proximate  cause  of  plain- 
tifTs  injury.  The  fourth  assignment  com- 
plains of  the  refusal  of  the  court  to  instruct 
the  Jury  to  return  a  verdict  for  the  appellant 
on  the  ground  that  the  undisputed  evidence 
shows  that  the  negligence  of  plaintilTs  fel- 
low servant  was  the  proximate  cause  of 
plaintifTs  injury.  Neither  of  these  assign- 
ments can  be  sustained.  We  think  it  could 
have  been  reasonably  anticipated  by  appellant 
that  the  absence  of  a  fsn&rd  rail  around  this 
platform  would  result  in  injury  to  its  em- 
ployes who  were  required  to  work  near  the 
edge  of  the  platform  by  their  falling  or  be- 
ing accidentally  knocked  therefrom  while 
moving  lumber  thereon.  It  is  not  necessary, 
in  order  to  hold  appellant  liable  for  plain- 
tlfTs  injuries,  that  it  should  have  anticipated 
that  the  accident  in  which  plaintiff  received 
his  injuries  would  occur  in  the  precise  man- 
ner in  which  it  did,  nor  that  such  accident 
would  result  in  the  particular  Injuries  receiv- 
ed by  plaintiff.  All  that  was  required  to 
make  appellant's  negligence  the  proximate 
cause  of  the  Injury  to  plaintiff  was  a  rea- 
sonable anticipation  that  injury  to  some  per- 
son put  to  work  by  it  on  said  platform 
might  result  from  its  negligence.  Ry.  Co.  v. 
Blgham,  90  Tex.  223,  38  S.  W.  162 ;  Ry.  Co. 
V.  McComus,  36  Tex.  Ov.  App.  170,  81  S.  W. 
760. 

(8]  The  negligence  of  appellant  being  a 
proximate  cause  of  plaintiff's  Injury,  appel- 
lant's liability  Is  not  affected  by  the  fact  that 
such  negligence  was  combined  with  the  con- 
current negligence  of  a  fellow  servant  Ry. 
Co.  V.  Sweeney,  14  Tex.  Civ.  App.  216,  36  S. 
W.  800 ;  Ry.  Co.  v.  Brown,  46  S.  W.  926. 

[4]  Plaintiff  being  a  minor  and  appellant 
having  failed  to  warn  him  of  the  danger  at- 
tending his  work  on  the  platform  due  to  the 
absence  of  a  guard  rail,  the  rule  as  to  his 
assumption  of  the  risk  of  such  dapger  is  not 
the  same  as  the  rule  applicable  to  an  adult, 
and  it  was  for  the  Jury  to  determine  from 
all  the  evidence  whether  he  had  sufficient 
knowledge  and  appreciation  of  the  danger 
and  its  extent  to  exempt  appellant  from  lia- 
bility for  his  injury.  He  testified  that  he  had 
not  noticed  the  height  of  the  platform  from 
the  ground,  and  did  not  know  the  place  was 
'  dangerous,  nor  the  danger  of  the  work  In 
which  he  was  engaged.  There  is  no  evidence 
that  he  was  mentally  deficient,  or  that  his 
eyesight  was  not  that  of  a  normal  person, 
and  it  is  hard  to  believe  that  he  could  have 
worked  near  the  edge  of  this  platform  for 
the  length  of  time  be  did  and  fail  to  observe 


its  height,  but  a  mere  knowledge  of  the  fact 
that  the  platform  was  a  considerable  distance 
from  the  ground  la  not  sufficient  to  charge 
him  with  assuming  the  risk  of  performing  bis 
work  thereon.  He  must,  to  be  so  charged, 
have  realized  the  extent  of  the  danger  to 
which  he  was  exposed  from  the  height  of  the 
platform,  the' absence. of  a  railing,  and  the 
character  of  the  work  he  was  called  upon 
to  perform  thereon.  The  court  did  not  err 
in  refusing  to  Instruct  the  Jury  to  return  a 
verdict  In  favor  of  appellant  on  the  ground 
that  upon  the  evidence  plaintiff  should,  as  a 
matter  of  law,  be  held  to  have  assumed  tbe 
risk  of  receiving  th^  injuries  sustained  by 
him,  and  appellant's  third  assignment,  which 
complains  of  the  refusal  of  the  court  to  so 
instruct  the  Jury,  is  overruled.  Ry.  Co.  v. 
Brick,  83  Tex.  598,  20  S.  W.  511. 

[E]  The  fifth  assignment  complains  of  the 
refusal  of  the  trial  court  to  instruct  the  jury 
to  return  a  verdict  for  the  defendant  on  the 
ground  that  plaintiff  was  guilty  of  contribu- 
tory negUgence.  We  think  the  issue  of  con- 
tributory negligence  was  properly  submitted 
to  the  jury,  the  evidence  not  being  such  as  to 
compel  tbe  finding  that  plaintiff  was  guilty 
of  such  negUgencei  Tbe  assignment  is  over- 
ruled. 

[6]  The  Jury  fixed  the  amount  of  plaintiff's 
damage  at  $8,500,  of  which  amount  plaintiff 
remitted  the  sum  of  $412.  The  sixth  assign- 
ment complains  of  this  verdict  as  excessive. 
The  evidence  shows  that  plaintiff's  right 
thigh  was  broken  by  his  fall  from  the  plat- 
form, and  while  the  bones  have  again  united 
bis  right  leg  is  about  1%  Inches  shorter  thaa 
his  left,  and  he  is  a  permanent  cripple.  He 
was  ta  bed  about  three  months,  and  suffered 
and  still  suffers  physical  and  mental  pain  as 
the  result  of  Ms  injuries.  He  testified  that 
his  leg  hurt  him  ta  such  an  extent  In  bad 
weather  that  he  could  not  work  at  all.  At 
tbe  time  of  his  injury  he  was  receiving  $1.50 
per  day  for  his  work.  While  tbe  verdict  of 
the  Jury  is  lllteral,  it  Is  not  so  unreasonably 
large  as  to  justify  the  conclusion  that,  in  fix- 
ing tbe  amount  of  plaintlfTs  compensation, 
the  jury  was  Influenced  by  passion,  prejudice^ 
or  any  improper  motive,  and  therefore  we  ar* 
not  authorized  to  substitute  our  Judgment 
for  that  of  the  Jury  as  to  the  amount  to 
which  plaintiff  is  entitled. 

By  an  agreement  signed  by  counsel  for 
both  parties  it  ia  made  to  appear  that  a.n 
error  occurred  in  the  entry  of  the  Judgment 
In  the  court  below,  in  that  the  Judgment  as 
entered  was  for  a  less  amount  than  the  ver- 
dict of  tbe  Jury  after  deducting  therefrom 
tbe  remittitur  of  $412,  filed  by  the  plaintiff, 
and  appellant  agrees  that,  in  event  the  juds- 
ment  is  affirmed,  it  shall  be  reformed  so  as 
to  award  plaintiff  the  amount  found  by  the 
jury,  less  the  remittitur. 

It  follows  from  our  conclusions  cpon  the 
assignments  above  discussed,  that  the  judg- 
ment should  be  affirmed,  and  in  accordance 
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with  the  agreement  above  stated  should  be 
reformed;  and  It  Is  so  ordered. 
Beformed  and  aflrmed. 


THARP  ▼.  BLAKE.     (No.  369.) 

(Conrt  of  CiTll  Appeals  of  Texas.     El  Paso. 
Dec.  3,  1914.) 

1.  MtTKIOIPAL  COBPOBATIONa   (|  69*)  —  Pow- 
KJBS. 

A  manicipal  corporation  may  only  exer- 
cise those  powers  that  are  granted  in  express 
words  or  are  necessarily  and  fairly  implied  in 
or  incident  to  the  powers  expressly  panted  and 
those  essential  in  the  sense  of  being  indispensa- 
ble as  distinguished  from  merely  convenient  to 
the  authorized  objects  and  purposes;  any  fair 
reasonable  doubt  concerning  the  power  being 
resolved  by  tlie  courts  against  its  exercise. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  149;  Dec.  Dig.  I 
59.*] 

2.  Municipal   Oorpoiutxons    (i   58*)— "Ok- 

6ANIC  Act"— PO  WEBS. 

A  statute  by  which  a  municipal  corpora- 
tion is  OTgsmmd  and  cieated  is  its  "organic 
act"  and  the  limit  of  its  power,  so  that  all 
acts  beyond  the  scope  of  the  powers  there  grant- 
ed are  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  145-147;  Dec.  Dig. 
i5&.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Organic  Act.] 

3.  MUNICIPAI.  COKPOBATIONS  (8  214*)— EXIS- 
TENCE —  Contest  —  Aothobitt  of  Town  — 

CONTBACTS— EmPLOTMENT  OF  AtTOBNET. 

Since  Rev.  St.  1911,  art.  1042  et  seq., 
specifying  the  powers  of  an  incorporated  town 
or  village,  contained  nothing  conferring  au- 
thority <m  it  to  become  a  party  to  a  contest 
to  determine  the  validity  of  an  election  on  the 
question  whether  the  corporation  should  be 
abolished,  and  article  8078  declared  that  in  such 
a  contest  no  costs  should  be  adjudged  against 
the  town,  such  town  bad  no  authority  to  em- 
ploy an  attorney  to  contest  such  an  election 
nor  to  bind  the  town  for  the  payment  of  fees 
for  such  services. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  582-688;  Dec.  Dig. 
f  214.*]  «  .  •• 

4.  McNiciFAi,  Cohfobations  (§§  226,  858*)— 
Incobporated  Town— Contkacts. 

An  incorporated  town,  under  the  general 
laws  of  the  state,  can  enter  into  valid  contracts 
and  incur  debts  only  when  the  making  of  such 
contracts  or  debts  Is  within  the  scope  of  its 
general  corporate  functions  or  of  authority 
conferred  by  statute. 

(Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  645-650,  1813; 
Dec.  Dig.  St  226,  858.*] 

6.  monicipai.  cobpobations  (|  244*)— cob- 
fobatb  Action  —  Obdinances  —  Resolu- 
tions. 

A  dty  or  town  council  speaks  through  its 
ordinances  or  resolutions,  passed  and  promul- 
gated as  permitted  or  required  by  the  law  cre- 
ating it;  and  bence  the  employment  of  an  at- 
torney, if  otherwise  authorized,  can  only  be 
properly  accomplished  by  an  ordinance  or  reso- 
lution. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  678-681,  683;  Dec 
Dig.  g  244.*] 


6.  Municipal  Cobpobations  ({  220*)— Con- 
TBACTs — Invalidity — Quantum  Mekuit. 
Where  an  incorporated   town   had  no  an- 
thorit7  to  employ  an  attorney  to  perform  cer- 
tain  legal   services,   he  could   not   recover   the 
reasonable  value  thereof  on  a  quantum  meruit 
[Ed.   Note.— For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  {§  599-608;  Dec.  Dig. 
$  220.*] 

Appeal  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

Action  by  G.  W.  Tharp  against  Cabeen 
Blake,  as  receiver  of  the  Town  of  Humbl& 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

C.  B.  Wood  and  G.  W.  Tbarp,  both  of  Hous- 
ton, for  appellant  R.  H.  Holland,  of  Hous- 
ton, for  appellee. 

WALTHALr,,  J.  In  this  case  appellant,  O. 
W.  Tharp,  sues  Cabeen  Blake,  receiver  of  the 
town  of  Humble,  appellee,  to  recover  on  a 
debt  of  $150  agreed  to  be  paid  him  by  the 
town  council  of  the  town  of  Humble  for  serv- 
ices as  an  attorney  In  an  election  contest  to 
determine  whether  the  Incorporation  of  said 
town  of  Humble  should  be  abolished.  The 
town  of  Humble  was  Incorporated  as  a  mu- 
nicipal corporation  on  December  10,  1910,  un- 
der the  general  laws  of  the  state  of  Texas 
pertalnitig  to  the  Incoriwratlon  of  towns  and 
villages  of  more  than  500  and  less  than  10,- 
000  Inhabitants,  and,  under  the  present  Re- 
vised avll  Statutes,  constituting  title  22,  c. 
14.  The  case  was  filed  In  the  justice  of  the 
peace  court,  and  appealed  to  the  county 
court,  where  both  appellant  and  appellee  filed 
amended  pleadings.  Some  Questions  of 
pleading  and  practice  were  raised  by  de- 
murrers to  plaintiff's  pleadings  In  the  coun- 
ty court  by  appellee,  but,  not  being  properly 
submitted  under  the  rules,  cannot  be  consid- 
ered. The  county  court  heard  the  pleadings 
and  evidence  and  rendered  judgment  for  ap- 
pellee, and  appellant  assigns  this  as  error: 
First,  because  the  evidence  shows  that  plaln- 
tlfl!  performed  legal  services  for  the  town  of 
Humble  at  an  agreed  price  of  |150  under  a 
valid  contract,  made  by  the  mayor  and  alder- 
men. In  contesting  an  election  held  to  deter- 
mine whether  or  not  the  corporation  of  the 
town  of  Humble  should  be  abolished;  sec- 
ond, because  the  evidence  shows  that  plaintiff 
performed  the  legal  services,  at  the  special 
instance  and  request  of  the  town  of  Humble, 
acting  through  its  mayor  and  aldermen  in 
contesting  an  election,  to  determine  whether 
or  not  the  corporation  of  the  town  of  Humble 
should  be  abolished,  which  legal  services 
were  reasonably  worth  $150 ;  and,  third,  be- 
cause the  evidence  shows  that  the  town  of 
Humble  received  the  benefit  of  the  services 
of  plaintiff  In  contesting  the  election  held 
to  abolish  the  corporation,  the  mayor  and 
aldermen  knowing,  at  the  time  that  said  serv- 
ices were  being  rendered,  the  town  of  Hum- 
ble  Is   estopped   from   denying   liability   for 
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aame,  besce  tbe  defendant  (the  recelTer  of 
tbe  town)  Is  liable  for  the  reasonable  value 
of  the  serrices  so  received,  which  was  shown 
to  be  |1S0.  We  make  tbe  following  findings 
of  fact: 

We  find  that  on  December  10,  1910,  at  an 
election  legally  held,  the  town  of  Humble 
was  duly  Incorporated  under  what  Is  now 
title  22,  a  14,  Revised  Civil  Statutes  of  Tex- 
as; that  thereafter  a  mayor  and  board  of 
aldermen  were  duly  elected  and  qualified; 
that  on  or  about  the  10th  day  of  October, 
1011,  a  petition  was  duly  signed  and  present- 
ed to  the  county  Judge,  asking  for  an  elec- 
tion to  determine  whether  the  incorporation 
of  the  town  of  Humble  should  be  abolished  or 
not;  that  said  election  was  duly  ordered; 
thttt  pursuant  to  said  order  an  election  was 
held,  and  a  majority  of  the  votes  cast  were 
in  favor  of  abolishing  the  corporation;  that 
prior  to  the  said  election  the  town  of  Hum- 
ble, by  a  resolution  duly  passed,  had  employ- 
ed the  plalntifr  as  an  attorney  to  advise  the 
mayor  and  aldermen  in  matters  pertaining  to 
their  duties,  and  had  paid  plaintiff  for  said 
services  out  of  the  current  funds  of  the 
town ;  that,  after  the  election  held  to  abolish 
the  incorporation,  the  mayor  and  aldermen 
concluded  to  test,  by  a  suit  in  the  court,  the 
legality  of  tbe  election,  and  after  consulting 
with  plaintiff  as  to  the  charge  he  would 
make  for  his  services  to  conduct  such  suit, 
at  a  meeting  of  the  council,  and  without  an 
ordinance  or  resolution  being  passed  to  test 
tbe  validity  of  said  election,  or  to  engage  the 
services  of  plaintiff  as  attorney,  a  motion 
was  made  and  carried,  but  never  reduced  to 
writing,  to  employ  plaintiff  as  attorney  in  a 
suit  to  contest  said  election  and  to  pay  him 
for  his  services  In  said  suit  the  sum  of  $150, 
and  the  mayor  was  authorized  to  employ  tbe 
plaintiff  as  attorney  in  said  suit  for  $150; 
that  tbe  mayor  thereafter  did  employ  plain- 
tiff as  attorney  to  bring  the  suit  contesting 
the  election  at  the  agreed  amount  to  be  paid 
bim  of  ?150;  that  thereafter,  without  further 
action  by  the  town  council,  by  ordinance,  res- 
olution, or  otherwise,  either  as  to  said  fee, 
or  authorizing  a  suit  to  be  filed  contesting 
the  election,  a  suit  was  filed  by  plaintiff,  con- 
testing the  said  election,  entitled  Warrener 
V.  Lambrecht  et  al.,  146  S.  W.  633,  and  tried 
in  tbe  district  court  and  Court  of  Civil  Ap- 
peals and  decided  against  the  contestant; 
that  an  order  was  duly  entered  by  the  county 
Judge  declaring  the  corporation  of  the  town 
of  Humble  abolished;  that,  in  a  suit  filed  in 
the  district  court  of  Harris  county,  appellee, 
Cabeen  Blake,  was  appointed  and  qualified  as 
receiver  of  the  town  of  Humble;  that  plain- 
tiff duly  filed  his  claim  for  $150  with  the 
receiver,  which  was  "allowed  subject  to  the 
approval  of  the  district  court";  that  a  pro- 
test was  filed  against  tbe  allowance  of  tbe 
claim  and  bond  given  as  provided  by  law; 
that  appellant's  services  as  attorney  in  said 
■nit  were  reasonably  worth  tbe  sum  of  |160. 


Opinion. 

[1-1]  The  rule  of  construction  of  powers 
granted  to  towns  and  cities  for  the  exer- 
cise of  municipal  purposes  is  that  corpo- 
rations possess  and  can  exercise  tbe  fol- 
lowing powers  and  none  other:  First,  those 
granted  in  express  words;  second,  those 
necessarily  and  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted ;  third, 
those  essential  to  the  object  and  purposes 
not  simply  convenient,  but  indispensable. 
Any  fair,  reasonable  doubt  concerning  tbe 
power  is  resolved  by  the  courts  against  tbe 
exercise  of  such  power.  The  statute  by 
which  a  municipal  corporation  is  organized 
and  created  Is  its  organic  act,  and  tbe  cor- 
poration can  do  no  act  or  make  any  con- 
tract not  authorized  thereby.  All  acts  t>e- 
yond  the  scope  of  the  powers  granted  are 
void.  Williams  v.  Davidson,  43  Tex.  1;  Dil- 
lon on  Municipal  Corporations,  i  65,  et  seq. 
All  the  irawers  granted  to  towns  and  villages 
incorporated  under  title  22,  c.  14,  of  the  Re- 
vised Civil  Statutes,  seem  to  be  embraced  In 
the  following  article: 

"Art.  1042.  When  tbe  entry  mentioned  in 
the  precedingr  article  has  been  made  (the  entry 
by  the  county  judge  of  the  election  returns  de- 
claring tlie  village  incorporated  and  designating 
the  boundaries  with  the  plat  of  the  town)  the 
tuwn  shall  be  invested  with  all  of  tbe  rights 
incident  to  such  corporation  under  this  chapter, 
and  shall  have  power  to  sue  and  be  sued,  plead 
and  be  impleaded,  and  to  hold  and  dispose  of 
real  and  personal  property" — situated  within 
the  limits  of  the  corporations. 

The  statute  provides  for  tbe  election  of  of- 
ficers, fixing  the  term  of  oflBce;  states  wbat 
constitutes  a  quorum  for  the  transaction  of 
business;  gives  tbe  quorum  power  to  enact 
such  by-laws  and  ordinances  not  inconsistent 
wltb  the  laws  amd  Constitution  of  tbe  state,  as 
shall  be  deemed  proper  for  the  government  Of 
the  corporation ;  gives  tbe  corporation  power 
to  remove  nuisances,  regulate  markets,  con- 
trol over  streets  and  alleys  and  other  public 
places  within  the  corporate  limits ;  power  to 
levy  taxes,  fill  vacancies ;  requires  the  pub- 
lication of  all  ordinances ;  and  prescribes  the 
manner  of  abolishing  tbe  corporation.  The 
powers  of  a  municipal  corporation  organized 
under  the  chapter  pertaining  to  the  incorpo- 
ration of  towns  and  villages  are  very  limited. 
Judge  Gaines,  in  Waxahachle  v.  Brown  et  al., 
67  Tex.  619,  4  S.  W.  207,  in  discussing  the 
question  whether  the  town  of  Waxahachle 
had  tbe  power'  to  create  an  indebtedness 
for  tbe  purchase  of  a  schoolhouse,  and,  in- 
cidentally, the  difference  between  tbe  powers 
granted  cities  and  towns  and  those  granted 
to  towns  and  villages,  used  the  following 
language: 

"The  diflference  between  the  provisions  of  the 
title  referred  to  in  reference  to  cities  and  thi-ute 
relating  to  towns  is  remarkable.  There  are 
ten  chapters  devoted  to  the  former,  and  but  one 
to  the  latter,  class  of  municipal  corporations. 
Tbe  powers  granted  to  towns  in  chapter  II 
(now  14)  of  that  title  are  hardly  more  than  are 
absolutely  essential  to  their  existence  as  bodies 
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corporate.  No  anthority  to  isBue  bonds  or  to 
create  debts  la  gjveii  them,  and  bence  there  are 
no  enactments  regulating  the  amount  or  mode 
of  their  issue." 

Since  tbe  Supreme  Court  rendered  the  opin- 
ion In  that  case,  several  articles  have  been 
added  to  the  chapter  relating  to  the  incorpo- 
ration of  towns  and  Tillages,  but  none  ex- 
tending their  general  powers.  There  is  no 
prevision  in  the  statute  that  can  be  construed 
to  authorize  the  town  council  to  contest  the 
election  held  to  aboll&b  the  corporation,  and 
the  right  to  contest  the  election  is  not  inci- 
dent to  an;  powers  granted.  If  it  cannot 
contest  the  election  directly.  It  cannot  do  so 
Indirectly,  as  that  would  be  to  exercise  a 
power  not  granted,  and  not  within  the  scope 
of  the  purposes  for  which  it  was  created. 
Article  3077,  Revised  Civil  Statutes,  referring 
to  contested  elections,  provides: 

"If  the  contest  be  for  the  validity  of  an  elec- 
tion beid  for  any  other  purpose  than  the  elec- 
tion of  an  officer  or  officers  in  any  county  or 
part  of  a  county  or  precinct  of  a  county, 
or  in  any  incorporated  city,  town  or  village, 
any  resident  of  such  county,  precinct,  city, 
town  or  village,  or  any  number  of  such  resi- 
dents, may  contest  such  election  in  tiie  dis- 
trict court  of  such  county  in  the  same  man- 
ner and  under  the  same  rules,  as  far  as 
applicable,  as  are  prescribed  In  this  chapter 
tor  contesting  the  validity  of  an  eleftion  for 
a  county  office." 

Article  3078  provides: 

"In  any  case  provided  for  in  the  preceding 
article,  the  county  attorney  of  the  county,  or 
where  there  is  no  county  attorney  the  district 
attorney  of  the  district,  or  the  mayor  of  the 
city,  town  or  village,  or  the  officer  who  declared 
the  official  result  of  said  election,  or  one  of 
them,  as  the  case  may  be,  shall  be  made  the 
contestee,  and  shall  be  served  with  notice  and 
statement,  and  shall  file  his  reply  thereto  as 
in  a  case  for  a  contest  for  office ;  but  in  |uo 
case  shall  the  costs  of  such  contest  be  adjudged 
against  such  contestee,  or  against  the  county, 
city,  town  or  village  which  they  may  represent, 
nor  shall  such  contestee  be  required  to  give 
any  bond  upoa  an  appeaL" 

It  will  be  observed  that  the  statute  makes 
no  provision  for  a  county,  precinct,  city, 
town,  or  village  to  become  a  contestant  in  an 
election.  The  statute  makes  provision  for  a 
contest,  and  who  may  be  made  contestee,  but 
provides  that  no  costs  shall  be  adjudged 
against  the  contestee  or  against  the  county. 


city,  town,  or  village  which  they  may 
represent  The  city  council  in  this  case 
undertook  to  become  the  contestant  in 
the  name  of  S.  K.  Warrener,  for  which 
there  is  no  authority  or  power  given  in  the 
statute.  It  was  an  attempt  to  exercise  an 
implied  power  not  necessary  or  incident  to 
any  of  the  powers  granted.  The  city  council, 
by  a  motion  made  and  carried,  but  not  re- 
duced to  writing  or  in  any  manner  made 
a  part  of  the  proceeding  or  action  of  the 
council,  undertook  to  create  a  debt  for  the 
attorney's  fees,  a  part  of  the  expenses  oi 
costs  of  the  contest  We  think  the  inhibition 
in  the  last  article  of  the  statute  quoted 
against  taxing  any  of  the  costs  of  the  con- 
test against  a  contestee  representing  the  vil- 
lage, by  analogy,  at  least,  might  be  applied 
to  such  debt  or  costs.  There  Is  no  such  pow- 
er given  the  town  councU,  and  no  Implied 
power  could  be  exercised  that  would  not 
come  within  the  objects  and  purposes  for 
which  the  corporation  was  created,  and  not 
reasonably  necessary  and  proper  for  the  dis- 
charge of  the  functions  committed  to  them. 
City  of  Bryan  v.  Page  &  Sims,  51  Tex.  532, 
32  Am.  Rep.  637;  Williams  v.  Davidson,  43 
Tex.  33. 

[4-6]  A  town  incorporated  under  the  gener- 
al laws  of  the  state  can  enter  Into  valid  con- 
tracts and  incur  debts  only  when  the  making 
of  such  contracts  or  debts  is  within  the  scope, 
of  its  general  corporate  functions,  or  of  au- 
thority conferred  by  the  statute.  A  city  or 
town  council  speaks  through  its  ordinances 
or  resolutions  passed  and  promulgated  as  per- 
mitted or  required  by  the  law  creating  it.  If 
the  town  of  Humble,  acting  through  its  town 
council,  could  have  entered  the  courts  either 
in  its  corporate  name  or  in  the  name  of  S. 
K.  Warrener,  to  contest  the  election  to  abol- 
ish the  corporation,  and  we  hold  that  it  could 
not  It  seems  to  us  that  it  could  do  so  only 
by  an  ordinance  or  resolution  so  declaring. 
None  was  passed.  The  bare  fact  that  a  fee 
of  1150  was  a  reasonable  charge  for  the  serv- 
ices rendered  would  not  be  sufSclent  to  con- 
stitute appellant's  cause  of  action. 

There  was  no  error  in  rendering  Judgment 
for  appellee. 

Cause  is  affirmed. 
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CONTINENTAL  BANK  &  TRUST  CO.  v. 

DEALET  BROS,  et  •!.   (No.  1289.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Nov.  6,  1914.) 

1.  Sales  (|  363*)— Questions  job  Jury. 

Where  conflicting  testimony  made  an  issue 
as  to  whether  one  of  the  defendants  was  the 
purchaser  of  certain  shingles  or  not,  it  was  er- 
ror to  peremptorily  instruct  the  jury  that  plain- 
tilf,  suing  as  assignee  of  the  indebtedness  for 
the  purchase  price,  was  not  entitled  to  recover 
as  against  such  defendant.  ' 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  1064 ;  Dec.  Dig.  $  363.*] 

2.  Tboveb  and  Gonvebsion  (|  34*)— Issues 
AND  Pboof. 

Proof  of  several  and  distinct  conversions 
by_  two  persons  will  not  support  a  recovery  for 
a  joint  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  207-214 ;  Dec  Dig.  { 
cj4.  J 

Appeal  from  Dallas  County  Court;  W.  P. 
Whitehurst,  Judge. 

Action  by  tbe  Continental  Bank  &  Trust 
Company  against  Dealey  Brothers  and  oth- 
ers. From  a  Judgmetat  for  plaintiff  against 
one  of  the  defendants,  and  for  the  other  de- 
fendants against  the  plaintiff,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

About  October  3,  1907,  the  a  A.  Bonds 
Lumber  Company  shipped  two  can  of  shin- 
gles from  Shreveport,  La.,  to  the  Craven 
Lumber  Company  in  Dallas,  Tex.  It  appear- 
ed from  the  face  of  the  invoices  made  by  the 
Bonds  Company  to  cover  the  shipments  that 
the  Craven  Company  were  the  purchasers  of 
the  shingles.  The  Craven  Company  contend- 
ed it  had  not  purchased  them,  but  had  merely 
agreed  with  the  Bonds  Company  to  receive 
and  sell  them  on  the  Bonds  Company's  ac- 
count. To  secure  $610  advanced  to  It  on  the 
shipment  by  appellant,  the  Bonds  Company 
on  October  5,  1907,  delivered  the  invoices  and 
bills  of  lading  covering  the  shipments  to  ap- 
pellant, after  having  printed  with  a  rubber 
stamp  on  each  of  the  two  Invoices  the  follow- 
ing: 

"Transferred  for  value  received  to  Continen- 
tal Bank  &  Trust  Co.,  Shreveport,  La.  Remit 
direct  to  them  for  account  of  C.  A.  Bonds  Lbr. 
Co.,  by  C.  A.  Bonds." 

Appellant,  believing  that  the  Craven  Com- 
pany was  the  purchaser  of  the  shingles  as 
shown  by  tlie  Invoices,  forwarded  the  invoic- 
es and  the  bills  of  lading  to  said  Craven 
Company,  without  at  the  same  time,  by  letter 
or  otherwise,  advising  the  Craven  Company 
It  had  done  so.  The  Craven  Company,  after 
receiving  the  invoices  and  bills  of  lading,  ad- 
vised the  Bonds  Company  It  did  not  care  to 
handle  the  shingles,  and  afterwards,  having 
been  directed  by  the  Bonds  Company  to  do 
so,  delivered  the  invoices  and  bills  of  lading 
to  C.  L.  Dealey,  then  doing  business  In  Dal- 
las under  the  name  of  Dealey  Bros.,  who  had 
agreed  with  the  Bonds  Company  to  undertake 
to   sell    same   on   Its   account    October   26, 


1907,  Dealey  sold  the  shingles  to  one  Tims  In 
Ft  Worth,  to  be  paid  for  by  the  latter  In  90 
days  from  that  date.  Tims  never  paid  for 
the  shingles,  and  before  the  expiration  of  the 
90  days  credit  given  to  him  was  adjudged  a 
bankrupt.  Appellant's  suit  was  against  the 
Bonds  Company,  C.  A.  Bonds,  the  Craven 
Company  and  Dealey.  The  Craven  Company 
In  Its  answer  prayed  that.  If  appellant  re- 
covered against  It,  It  have  Judgment  for  the 
amount  so  recovered  over  against  the  other 
defendants.  In  accordance  with  a  verdict 
returned  by  the  Jury  In  compliance  with  per- 
emptory instructions  given  them  by  the  court. 
Judgment  was  rendered  In  appellant's  favor 
against  O.  A.  Bonds,  "doing  business,"  it  was 
recited  In  the  Judgment,  "under  the  trade- 
name of  Bonds  Lumber  Company,"  for  the 
sum  of  $610  and  Interest,  and.  In  favor  of  the 
Craven  Company  and  Dealey  against  appel- 
lant for  costs.  From  the  Judgment  so  ren- 
dered appeilant  prosecuted  this  appeal. 

W.  H.  Clark  and  M.  M.  Plowman,  both  of 
Dallas,  for  appellant  Hailoway  &  Halloway, 
W.  M.  Plerson,  and  L.  P.  Plerson,  all  of  Dal- 
las, for  appellees. 

WILLSON,  0.  X  (after  stating  the  facts 
as  aboVe).  [1]  In  Its  petition  appellant  al- 
leged that  the  Craven  Company  purchased 
the  shingles  of  the  Bonds  Company,  and  that 
the  Bonds  Company  assigned  to  it  the  indebt- 
edness for  the  purchase  price  thereby  arising 
in  that  company's  favor  against  the  Crav^i 
Company.  As  the  owner  of  this  debt  appel- 
lant sought  judgment  against  the  Craven 
Company  for  the  amount  tliereof.  By  other 
counts  In  Its  petition  appellant  sought,  in  the 
event  it  should  appear  that  the  Craven  Com- 
pany had  not  purchased  the  shingles,  judg- 
ment against  that  company  and  Dealey  Bros, 
on  the  theory  that  they,  acting  together  with 
the  Bonds  Company  in  pursuance  of  a  scheme 
to  defraud  It,  had  converted  the  shingles 
by  the  sale  thereof  to  Tims.  The  allegation 
that  the  Craven  Company  purchased  the  shin- 
gles and  became  Indebted  to  the  Bonds  Com- 
pany for  the  purchase  price  thereof  was  sup- 
ported by  the  testimony  of  C.  A.  Bonds  that 
the  Craven  Company  "agreed  to  buy  and  did 
buy  the  shingles  in  controversy."  This  testi- 
mony, and  testimony  showing  the  Bonds 
Company  to  have  assigned  its  claim  against 
the  Craven  Company  for  the  purchase  price 
of  the  shingles  to  appellant,  made  an  issue  as 
to  whether  the  latter  company  had  purchased 
the  shingles  or  not,  which  should  have  been 
submitted  to  the  Jury.  The  trial  court  bad 
no  right,  because  It  was  contradicted  by  oth- 
er testimony  in  the  case,  to  determine  the 
question  himself.  It  must  be  held,  therefore, 
that  that  court  erred  when  he  peremptorily 
Instructed  the  Jury  that  appellant  was  not 
entitled  to  recover  anything  as  against  the 
Craven  Company;  for,  clearly,  appellant  was 


*Far  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indexes 
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entitled  to  recover  against  that  company  if 
it  was  tme,  aa  the  jury  might  liave  found  It 
to  be,  that  the  Graven  Oompany  as  purchas- 
ers of  the  shingles  had  become  indebted  to 
the  Bonds  Company.  On  another  trial,  if 
the  testimony  makes  an  issue,  as  it  did  on 
this  one^  as  to  whether  the  Craven  Company 
was  the  purchaser  of  the  shingles  or  not,  the 
jury  should  be  Instructed  to  find  for  appel- 
lant as  against  that  company  If  they  believe 
it  purchased  the  stilngles,  and,  in  that  event, 
to  find  against  appellant  on  its  claim  of  lia- 
bility to  it  on  the  part  of  Dealey  Bros.;  for 
If  the  Craven  Company  was  the  owner  of  the 
shingles,  Dealey  Bros.,  in  selling  same  to 
Tims,  were  not  guilty  of  a  conversion  thereof 
as  against  appellant. 

[2]  In  reversing  the  Judgment  so  far  as  it 
is  in  favor  of  the  Craven  Company  and  Deal- 
ey Bros.,  on  the  ground  stated,  we  do  not 
mean  to.be  understood  as  holding  that  the 
peremptory  instruction  given  either  would  or 
would  not  have  been  error  If  the  testimony 
bad  not  made  an  issue  as  to  whether  the 
Craven  Company  was  the  purchaser  of  the 
shingles  or  not.  With  reference  to  this 
phase  of  the  case  we  will  not  say  more  than 
that  we  are  inclined  to  believe  the  testimony 
was  not  sufficient  to  support  a  finding  that 
the  Craven  Company  and  Dealey  Bros.,  if  the 
former  was  not  the  purchaser  of  the  shingles, 
acted  together  in  converting  same.  If  they 
did  not  act  together  in  the  matter,  but  were 
liable,  if  at  all,  as  for  several  and  distinct 
conversions,  It  may  lie  it  was  not  error  to 
so  instruct  with  reference  to  this  branch  of 
the  case,  on  the  theory  that  appellant,  hav> 
Ing  alleged  a  Joint  conversion,  and  proved 
several  and  distinct  conversions,  was  not  en- 
titled to  recover.  Sti-awbrldge  v.  Stem,  112 
Mich.  16,  70  N.  W.  331;  Cooper  v.  Blair,  14 
Or.  255^  12  Pac.  870 ;  Dahms  v.  Sears,  13  Or. 
47,  11  Paa  891;  Larklns  v.  Bckwurzel,  42 
Ala.  322,  94  Am.  Dec.  651;  15  plead.  &  Prac. 
662;  21  Plead.  &  Prac.  1033. 

Bonds  is  not  In  the  attitude  of  complain- 
ing of  the  Judgment  against  him.  Therefore 
It  will  be  affirmed  as  to  him,  and  will  be  i-e- 
versed  in  other  respects,  and  will  be  remand- 
ed for  a  new  trial  as  between  appellant,  the 
Craven  Company  and  Dealey  Bros. 


BEARD  V.  INTERNATIONAL  &  Q.  N.  RT. 
CO.     (No.  1348.) 

(Court  of  Ovll  Appeals  of  Texas.    Texarkana. 

Dec.  4,  1914.     Rehearing  Denied 

Dec.  17,  1914.) 

1.  Tbial  (I  252*)— Requbstbd  Irstbtjotions— 
APPLiCABruTT  to  Evidbnck. 

Where  an  agent  in  charge  of  a  car  of 
bananas  traveled  on  a  nontransferable  pass, 
issued  to  his  principal,  to  a  junction  point,  with 
the  conaent  of  the  conductor  of  the  branch  train, 
and  was  there  injured  while  the  car  was  being 
coupled  onto  a  train  on  the  main  line,  a  request- 
ed charge  that  if  the  agent  presented  the  pass 
believing  he  had  a  right  to  ride  thereoa,  and 


it  was  accepted  by  the  conductor  knowing  that 
he  was  the  agent  of  the  person  named  therein, 
the  agent  was  a  passenger,  was  not  applicable 
to  the  evidence,  since  the  conductor  of  the  train 
on  which  he  was  injured  had  not  consented  to 
his  riding. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  505,  596-612;  Dec.  Dig.  |  252.*] 

2.  Carbiebs  (I  244*)— Cabriaoi  of  Pas8e:«- 

OEBS— ACQUIEBCGNCE   OF  CONDUCTOR. 

One  who  took  charge  of  a  car  of  bananas 
as  the  agent  of  another,  and  attempted  to  travel 
along  with  the  car  on  a  nontransferable  pass  is- 
sued to  his  principal,  not  believing  that  be  had 
a  right  to  nde  thereon,  but  only  that  the  train 
employes  would  permit  him  to  do  so,  is  not  a 
passenger  toward  whom  the  law  owes  a  high  de- 
gree of  care,  but  at  most  a  licensee,  since  the 
railroad  company  cannot  be  bound  by  the  acts 
of  its  conductors  in  accepting  persons  for  pas- 
sage when  done  in  violation  of  law,  or  of  the 
known  rules  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1118,  1116;  Dec.  Dig.  {  244.*] 

3.  Cabbibbs  (I  246*)— Gabbiaqe  or  Passen- 

OEBS— BUBDKIf  or  FROOr— BSISTBNCK  OF  RE- 
LATION. 

One  who  attempts  to  ride  on  a  nontrans- 
ferable pass  issued  to  another  has  the  bnrden  of 
showing  that  he  was  accepted  by  the  carrier 
as  a  passenger. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1275,  1284,  1296;    Dec.  Dig.  | 

4.  Afpbal  and  Erbob  (I  1064*)- Haruless 
Ebbob  —  iNsTBtrcnoNS  —  Unnecebsabt  In- 

OTBUCTIONS. 

Where  a  person,  injured  while  accompany* 
ing  a  car  of  fruit,  was  a  licensee,  not  a  pas- 
senger, because  traveling  on  a  nontransferable 
pass  iasned  to  another,  an  instruction  that  he 
was  not  a  passenger  because  he  had  the  car 
stopped  at  a  place  not  anthorised  by  the  bill  of 
ladmg,  while  imnecessary,  was  not  prejudicial 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

6.  Tbial  (i  252*)  —  Instbuotiohb  —  Appuca- 

BiLiTT  TO  Evidence. 

In  an  action  for  injuries  received  by  a  li- 
censee while  in  a  railroad  car,  an  instruction 
that  the  plaintiff  could  not  recover  for  any  de- 
fect in  the  brake  >»'aa  proper,  where  there  was 
evidence  that  the  brake  was  defective,  but  no 
evidence  that  there  was  any  attempt  to  use 
the  brake,  since  the  defect  could  not  have  been 
the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ;S  505,  596-612 ;   Dec.  Dig.  i  252.*] 

6.  Tbial  (§  260*)— Requesisd  Instbuotionb 
—Repetition. 

The  court  should  not  give  a  special  charge 
embodying  the  same  instmctions  that  were 
previously  given  in  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  651-659;  Dec.  Dig.  §  260.*] 

7.  Appeal  and  Ebbob  (§  499*)— PBBSKNTiNa 

QOESTIONS    IN     LOWEB    (JOUBr— OBJECTIONS 

TO  Oraboe. 

A  bill  of  exceptions  to  the  giving  of  a  spe- 
cial charge  should  show  that  the  particular  ob- 
jection urged  on  appeal  was  called  to  tlie  atten- 
tion of  the  trial  court  as  required  by  Rev.  St. 
1911,  art  1971,  as  amended  by  Acts  33d  Leg.  c. 
59  (Vernon's  gyles'  Ann.  Civ.  3t  1914,  art 
1971),  although  the  language  of  that  article 
mentions  only  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2295-2298;  Dec.  Dig.  f 
499.*] 


*Vor  other  cum  we  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-Ko.  Series  A  Rep'r  Indexes 
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Appeal  from  District  Court,  Rusk  Coun- 
ty; W.  C.  Buford,  Judge. 

Action  by  John  A.  Beard  against  the  In- 
ternational &  Great  Northern  Bailway  Com- 
pany. Judgment  for  defendant  and  plaln- 
tlff  appeals.    Affirmed. 

Beard  &  Davidson,  of  Marshall,  and  J.  T. 
Gray,  of  Henderson,  for  appellant  Wilson, 
Dabney  ft  King,  of  Houston,  and  Morris  ft 
Sims,  of  Palestine,  for  appellee. 

HODGES,  3.  This  Is  an  action  by  the  ap- 
pellant to  recover  damages  for  personal  in- 
juries. 

On  October  31,  1911,  H.  M.  Turner  shipped 
over  the  .appellee's  road  from  Galveston  a 
car  load  of  bananas  consigned  to  himself 
at  Longview,  Tex.  The  bill  of  lading  con- 
tained the  following  notation: 

"Mr.  H.  M.  Turner,  as  a  messenger  in  charge 
of  the  following  cars  loaded  with  bananas : 
B.  D.  9174;  and  is  entitled  to  accompany  any 
one  or  all  of  these  cars,  to  waybilled  or  to  sul^ 
stitute  destination  in  case  of  reconsignment 
He  has  been  furnished  with  return  transporta- 
tion over  the  International  ft  Great  Northern, 
Missouri  Pacific Bailroads,  and  no  addi- 
tional return  transportation  should  be  furnish- 
ed over  those  lines,  but  return  transportation 
should  be  furnished  over  all  other  lines  inter- 
ested in  the  going  movement.  H.  M.  Turner 
holds  I.  &  O.  N.  local  ticket  No.  216,  Longview 
to  Galveston." 

Aci-oss  the  face  of  the  bill  of  lading  was 
stamped  the  words,  "Copy — Not  Negotiable." 
The  waybill  contained  the  same  notation,  and 
also  showed  that  the  privilege  of  stopping 
and  partially  unloading  at  Henderson,  Tex., 
was  allowed.  After  the  arrival  of  the  car 
at  Henderson  it  was  stopped  about  two 
days,  during  which  time  a  portion  of  the 
fruit  was  unloaded.  Turner,  desirous  of 
sending  the  car  on  to  Longview,  employed 
the  appellant.  Beard,  to  accompany  it  in  his 
stead.  In  order  to  reach  Longview  the  car 
had  to  be  transported  over  a  branch  road  to 
Overton,  there  to  connect  with  the  main  line 
of  the  International  &  Great  Northern  Rail- 
way. A  delay  at  Overton  of  several  hours 
occurred  by  reason  of  the  schedule  of  the 
railway  company.  When  this  car  reached 
Overton  it  was  placed  upon  what  was  called 
the  "house  track"  to  await  the  next  freight 
going  north.  According  to  the  testimony 
of  the  appellant,  he  then  opened  the  doors, 
and  proceeded  to  sell  the  fruit,  and  did  sell 
a  quantity  of  It  before  the  arrival  of  the 
freight  train  that  was  to  carry  him  on  to 
Longview.  When  this  train  came,  the  en- 
gine was  detached,  coupled  to  the  fruit  car, 
and  pulled  it  north  a  short  distance  beyond 
the  depot  The  car  was  then  released  from 
the  engine  and  permitted  to  roll  down  toward 
a  number  of  other  cars,  with  which  It  col- 
lided. Appellant  remained  in  the  fruit  car 
during  this  time,  and  the  collision,  he  says, 
was  so  violent  that  it  threw  him  against  the 
end  of  the  car,  and  inflicted  the  injuries  of 
which  he  complains.   Appellant  testifled  tbat. 


before  he  left  Henderson,  Turner  delivered 
him  the  bill  of  lading  containing  the  trans- 
portation issued  to  him.  Turner,  and  directed 
appellant  to  use  it  He  exhibited  this  to 
tlie  conductor  on  the  branch  road  from  Hen- 
derson to  Overton,  and  it  was  accepted.  He 
testified  that  this  conductor  knew  both  him 
and  Turner;  but  it  is  undisputed  tbat  the 
conductor  on  the  main  line,  where  the  injury 
occurred,  did  not  know  him. 

The  court  in  effect  Instructed  the  Jury 
that  the  appellant  was  not  a  passenger,  but  a 
licensee,  and  that  he  was  entitled  to  the  ex- 
ercise of  ordinary  care  on  the  part  of  the 
railway  employes  for  his  protection,  that  If 
he  was  injured  as  alleged  by  the  negligence 
of  such  employes,  to  return  a  verdict  in  his 
favor,  unless  the  appellant  was  guilty  of 
contributory  negligence.  The  Jury  returned 
a  verdict  in  favor  of  the  railway  company. 

Among  other  instructions,  the  court  gave 
the  following: 

"The  written  contract  introduced  in  evidence 
between  the  railway  company  and  H.  M.  Turner 
shows  tbat  the  said  H.  M.  Turner  was  permit- 
ted under  the  terms  of  his  contract  to  have 
transportation  along  with  said  car  of  bananas 
from  Galveston  to  Longview  with  stop-over 
privileges  at  Henderson,  but  tbat  said  trans- 
portation was  not  transferable,  and  as  a  matter 
of  law  the  plaintiff.  John  A.  Beard,  could  not 
legally  and  lawfully  ride  upon  said  transporta- 
tion. 

"In  the  waybill  and  other  papers  offered  io 
evidence,  it  appears  that  Henderson  was  the 
only  place  at  which  a  stop-over  privilege  was 
allowed  under  the  contract.  The  contract 
however,  provides  that  other  points  may  be  sub- 
stituted and  other  points  agreed  to  by  said 
Turner  paying  some  additional  amount  and  com- 
plying with  certain  other  requirements  under 
the  contract;  but  this  appears  not  to  hare  been 
done;  so  as  a  matter  of  law  the  plaintiff  had 
no  legal  right  to  be  transported  under  this  con- 
tract, nor  had  the  plaintiff  the  legal  right  to 
have  the  car  of  bananas  stopned  nt  Overton 
and  placed  upon  the  side  tracli  and  to  make 
sales  from  said  car.  Therefore  the  relation  of 
carrier  and  passenger  did  not  and  could  not, 
under  this  contract  exist  between  the  parties. 

"However,  if  you  find  from  the  testimony  that 
H.  M.  Turner  had  control  and  possession,  un- 
der this  contract  which  has  been  offered  you  in 
evidence,  of  the  car  of  bananas  with  stop-over 
privlle!;es  at  Henderson,  and  that  the  plaintiff, 
John  A.  Beard,  was  employed  by  the  said  Tur- 
ner to  aid  and  assist  him  in  selling  fruit  from 
said  car,  and  in  managing  the  business  and 
caring  for  tfie  fruit,  and  that  the  railway  com- 
pany knew  said  fact  and  permitted  the  plain- 
tiff, John  A.  Beard,  with  such  knowledge  and 
consent,  to  ride  in  said  car  and  care  for  said 
fruit  and  to  sell  the  same  at  Overton,  and  trans- 
ported him  from  Overton  to  Longview  without 
demand  of  further  compensation,  then  you  are 
instructed  that  the  plaintiff,  John  A.  Beard. 
would  be  what  in  law  is  called  a  licensee;  tbat 
is,  although  he  had  no  legal  right  to  demand  said 
privileges  to  sell  said  fruit  from  said  car,  still 
if  the  company,  by  its  agents  or  servants,  with 
knowledge  of  these  facts,  permitted  him  to  ride 
in  said  car  and  sell  fruit  from  the  same,  and  be 
transported  over  the  road,  he  would  not  be  a 
trespasser,  but  would  be  what  is  called  a  li- 
censee." 

The  objection  to  these  charges  Is  that  they 
assumed  as  a  matter  of  law  that  Beard  was 
a  mere  licensee,  and  not  a  passenger,  and 
therefore  was  not  entitled  to  that  high  de- 
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gree  of  care  wblch  common  carriers  owe  to 
their  passengers. 

[1]  In  a  special  charge  requested  and  re- 
fused, the  appellant  urges  the  proposition 
that  if  Beard  presented  the  transportation  to 
the  conductor  believing  that  he  was  thereby 
entitled  to  ride  upon  the  train  of  the  de- 
fendant, and  the  conductor  accepted  the 
transportation  and  permitted  Beard  to  ride 
upon  the  train,  knowing  that  he  was  the 
agent  of  Turner,  to  care  for  the  fruit,  then 
Beard  was  a  passenger  and  entitled  to  the 
high  degree  of  care  which  the  law  accords 
to  luissengers.  Such  an  Instruction  conid 
only  be  applicable  to  the  conditions  nnder 
which  appellant  traveled  from  Henderson  to 
Overton ;  for  it  is  not  contended  that  the  con- 
ductor on  the  main  line  saw  the  pass,  or 
knew  the  Identity  of  the  appellant,  or  that 
he  was  not  Turner.  In  their  brief,  counsel 
for  the  appellant  quote  the  following  from 
the  testimony  of  the  conductor: 

"I  did  not  tell  him  to  get  out  of  the  car.  I 
knew  be  was  there  when  we  started  the  car 
•  •  •  to  couple  into  it.  •  •  •  I  did  not 
take  up  his  ticket.  I  did  not  ask  him  anything 
more  about  any  ticket,  or  anything,  or  any 
transportation.  *  *  *  I  asked  him  if  he  was 
in  charge  of  that  car  of  stuff;  I  saw  a  nota- 
tion on  the  waybill  tliat  there  was  a  man  in 
charge ;  of  course  I  did  not  know  who  it  was ; 
I  did  not  recognize  the  name." 

fl]  The  question  Is,  Was  appellant  entitled 
to  ^n  instruction  telling  the  jury  that  he  was 
a  passenger,  or  one  submitting  that  issue 
to  the  Jury,  to  be  determined  by  his  good 
faith  in  believing  that  be  had  a  right  to  use 
the  transportation  Issued  to  Turner?  As- 
suming that  a  charge  instructing  the  Jury 
that  negligence  In  this  Instance  was  the 
failure  to  exercise  the  highest  degree  of  care 
for  the  appellant's  safety,  instead  of  making 
ordinary  care  the  test,  might  liave  led  to  a 
different  verdict,  still  we  do  not  think  there 
is  here  presented  any  error  of  which  the  ap- 
pellant could  complain.  One  who  Ixjards  a 
car  with  the  intention  of  using  transporta- 
tion which  does  not  entitle  him  to  passage 
cannot  claim  to  ,be  a  passenger,  in  the  legal 
sense,  till  after  he  has  been  accepted  as  such. 
Way  V.  Ry.  Co.,  64  Iowa,  48,  19  N.  W.  828, 
K2  Am.  Rep.  431;  Ry.  Co.  v.  Beggs,  85  111. 
80,  28  Am.  Rep.  613 ;  Ry.  Co.  v.  Headland,  18 
Colo.  477,  33  Pac.  185,  20  L.  R.  A.  822.  Ac- 
cording to  appellant's  own  testimony,  he 
had  ridden  from  HeAderson  on  the  pass  is- 
sued to  Turner,  and  expected  to  continue  his 
journey  on  the  same  transportation.  The 
Injury  occurred  before  the  train  left  Overton, 
and  even  before  the  car  in  which  he  Vas 
riding  had  been  incorporated  into  the  train. 
The  conductor, '  who  did  not  know  Beard, 
saw  from  the  waybill  that  Turner  was  per- 
mitted to  accompany  the  car  as  the  care- 
taker. He  asked  Beard  if  he  was  the  man  in 
charge  of  the  car,  and  naturally  assumed 
that  he  was  the  man  designated  In  the  way- 
bill. The  only  legitimate  inference  is  that 
Beaid  was  allowed  to  remain  in  tlie  car  be- 


cause he  had  failed  to  make  known  bis  iden- 
tity. But  the  appellant  contends  that  be 
would  be  entitled  to  t>e  treated  as  a  passen- 
ger if  he  in  good  faith  entered  the  car  be- 
lieving that  he  had  a  right  to  be  carried  on 
that  transportation.  That  might  be  true  If 
there  was  any  ground  for  such  a  belief  in 
the  evidence.  Appellant  does  not  say  in  his 
testimony  that  he  entertained  any  such  be- 
lief; neither  does  he  say  that  he  intended, 
in  the  event  the  pass  was  not  honored,  to 
pay  his  fare.  Upon  its  face  the  pass  gave 
notice  that  it  was  good  only  in  the  hands  of 
Turner,  and  there  is  nothing  to  Indicate  tliat 
the  appellant  did  not  fully  understand 
that  fact.  He  may  have  believed  that 
the  conductor  would  carry  him  notwithstand- 
ing be  was  not  entitled  to  use  the  pass,  or 
that  he  would  accept  him  with  the  impression 
that  It  was  Turner  who  was  presenting  the 
transportation.  But  such  conduct  would  not 
give  him  the  status  of  a  passenger,  because 
Beard  knew  the  conductor  would  have  no 
right  to  make  such  a  substitution.  Article 
1533,  Pen.  Code  1911,  excepts  from  the  general 
prohibition  against  free  transportation  by  rail- 
ways "the  necessary  caretakers"  accompany- 
ing shipments  of  "live  stock,  poultry,  fruit, 
melons,  or  other  perishable  produce."  The 
proper  railway  officers  had  in  this  instance 
designated  the  individual  who  should  accom- 
pany this  car  of  fruit,  and  the  appellant  must 
have  known  that  a  freight  conductor  had  no 
authority  to  substitute  another  person  for 
the  one  named,  or  to  carry  still  another  care- 
taker. The  railway  company  cannot  be 
bound  by  the  unauthorized  acts  of  its  con- 
ductors in  accepting  persons  for  passage 
when  done  in  violation  of  the  law  or  known 
rules.  T.  &  P.  Ry.  Co.  v.  Black,  87  Tex. 
160,  27  S.  W.  118. 

[3]  Under  the  circumstances  attending  this 
injury  the  burden  was  upon  Beard  to  prove 
that  he  was  entitled  to  be  treated  as  a  pas- 
senger. But  he  shows  no  facts  which  Justify 
an  Inference  that  he  was  knowingly  permit- 
ted to  use  transportation  to  which  he  was 
not  entitled,  or  that  he  Intended  in  any  event 
to  pay  his  fare  to  Longvlew. 

In  the  case  of  S.  P.  Co.  v.  Schuyler,  227 
U.  S.  601,  33  Sup.  Ct  277,  57  I*  Ed.  662,  43 
L.  B.  A.  (N.  S.)  901,  It  was  held  that  the 
fact  that  an  interstate  passenger  was  being 
transported  free  In  violation  of  the  act  of 
Congress  did  not  exonerate  the  railway  com- 
pany from  liability  for  negligence.  An  ex- 
amination of  the  facts  in  that  case  shows 
that  the  free  transportation  being  used  by 
the  deceased  was  such  that  both  the  railway 
company  and  the  deceased  might  have  believ- 
ed in  good  faith  that  it  came  within  the  ex- 
ceptions provided.  But  the  question  there 
was.  Did  the  deceased  occupy  the  status  of 
a  trespa^er,  by  which  he  forfeited  the  right 
to  even  ordinary  care?  Justice  Pitney,  in 
rendering  the  opinion  of  the  court,  says,  that 
the  right  to  safe  carriage  "arose  from  the 
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fact  fbat  be  was  a  baman  being  of  wbose 
safety  the  plaintiff  In  error  bad  undertaken 
the  cbarge."  Tbe  judgment  affirmed  that  of 
the  Supreme  Cioart  of  Utah,  where  tbe  case 
was  discussed  at  considerable  length.  In 
concluding  tbe  opinion,  Chief  Justice  Straup 
of  that  state  used  the  following  language: 

"A  mere  Intruder  or  trespasser^  of  course, 
cannot  create  the  relation  of  earner  and  pas- 
senger by  bis  own  act.  '  Nor  can  one  create 
such  relation  by  fraudulently  or  deceitfully 
makiug  an  unauthorized  use  of  a  commission, 
pass,  ticket,  or  the  like,  nor  by  likewise  gaining 
bis  presence  on  the  train  by  fraud  or  deceit,  or 
through  collusion  or  connivance  with  mere  train 
crews."  Schuyler  v.  S.  P.  Co.,  37  Utah,  581, 
611,  100  Pat  458,  470. 

[4]  la  this  case,  the  bill  of  lading  provid- 
ed for  only  one  stop-over  privilege.  That 
had  been  exhausted  by  the  stop  at  Hender- 
son, and  Beard  had  no  legal  right  to  open 
the  car  and  sell  fruit  therefrom  at  Overton. 
We  fail  to  see  how  the  charge  upon  that 
feature  of  tbe  case  operated  to  the  injury  of 
the  appellant,  although  not  necessary  to  the 
proper  determination  of  the  real  issues  In- 
volved. 

[S]  At  tbe  Instance  of  the  appellee  the 
court  gave  the  following  charge: 

"Tou  are  instructed  that  tbe  plaintiff  in  this 
case  cannot  recover  on  account  of  any  defect  in 
the  brake  or  brake-rigging  by  which  the  car 
could  have  been  controlled;  and  if  you  find 
from  the  evidence  that  on  account  of  a  defec- 
tive brake  or  brake-rigging  the  car  was  caused 
to  bump  into  another  car,  and  that  he  was 
thus  injured,  then  it  will  be  your  duty  to  return 
a  verdict' for  the  defendant" 

According  to  Beard's  testimony  the  car 
In  which  he  was  riding  at  the  time  of  the 
injury  was  equipped  with  a  defective  hand 
brake.  He  admitted  that  he  knew  of  that 
defective  condition  of  tbe  car  before  it  left 
Henderson,  and  knew  that  it  still  existed 
when  be  remained  in  tbe  car  at  Overtbta. 
There  is  no  evidence  that  this  defect  caused 
the  Injury,  further  than  Beard's  testimony 
concerning  tbe  statement  of  a  brakeman  at 
Overton.  Beard  testified  that  after  the  col- 
lision which  caused  his  Injuries,  he  got  out 
of  the  car  and  inquired  what  was  the  mat- 
ter, and!  a  brakeman  told  him  that  the  brakes 
on  the  car  would  not  hold  anything.  There  is 
no  testimony  that  any  attempt  was  made  to 
tiae  those  brakes  for  the  purpose  of  holding 
the  car  on  that  occasion.  Beard  testified 
that  the  car  was  pulled  north  and  turned 
loose  from  the  engine,  and  that  It  then  rolled 
down  towards  the  others,  with  which  It  col- 
lided. Even  tf  this  charge  stated  an  Incor- 
rect proposition  of  law,  the  error,  If  any, 
was  harmless  because  of  the  Insufficiency  of 
the  facts  to  Justify  a  finding  that  tbe  defec- 
tive equipment  of  tbe  car  was  tbe  proximate 
cause  of  the  collision. 

[6]  Appellant  also  complains  of  the  charge 
of  the  court  on  the  issue  of  contributory 
negligence.  It  is  contended,  la  the  first 
place,  that  the  facts  do  not  raise  that  Issue; 


and  In  the  second,  that  the  special  charge 
was  but  a  repetition  of  what  the  Jtiry  had 
already  been  told  in  the  main  diarge,  and 
that  It  placed  undue  emphasis  upon  the  Issue 
of  contributory  negligence.  It  Is  true  the 
court  should  not  have  embodied  the  same  in- 
structions In  a  special  Charge  which  bad 
previously  been  given  In  the  -  main  charge, 
but  we  do  not  tbi!ok,  under  tbe  ft.cts  of 
this  case,  that  the  error  operated  to  the  prej- 
udice of  the  appellant. 

[7]  Moreover,  the  bill  of  «xceptlon  reserv- 
ed to  tbe  giving  of  this  special  charge  does 
not  comply  with  the  provisions  of  article 
1971,  Rev.  St  1911,  as  amended  by  the  acts 
of  1013.  See  Acts  1913,  p.  113.  The  bUI 
should  show  that  the  particular  objection 
here  urged  was  called  to  the  attention  of  the 
court  before  the  charge  was  read  to  tbe  Jury. 
Tbe  parties  are  restricted  on  appeal  to  tbe 
objections  there  made.  It  Is  true  that  tbe 
language  of  tbe  article  referred  to  mentions 
only  the  general  charge  a!s  tbe  one  to  be  ob- 
jected to  under  such  condition^  but  tbe 
spirit  of  tbe  law  would  apply  tbe  same  rule 
to  special  charges  which  are  given  at  the 
instance  of  one  of  tbe  parties.  See  Ry.  Co. 
V.  Wadsack,  166  S.  W.  42. 

The  testimony  as  to  the  circumstances  un- 
der which  tbe  injury  occurred  is  conflicting. 
That  offered  by  tbe  appellant  tended  to  show 
that  tbe  car  was  detached  from  the  engine 
and  permitted  to  violently  collide  with  other 
cars.  That  offered  by  the  appellee  tended  to 
show  that  there  was  no  such  colUsion,  that 
the  car  moved  slowly  and  gently  down  to  the 
other  cars,  and  tbe  coupling  made  without 
any  unusual  jar.  Tliere  was  also  testimony 
from  which  the  Jury  might  have  found  that 
tbe  appellant  was  injured  at  Henderson  be- 
fore he  reached  Overton. 

We  find  no  error  which  justifies  tbe  rever* 
sal  of  tbe  Judgment,  and  it  is  accordingly  af- 
firmed. 


HOUSTON  OIL  CO.  OF  TEXAS   v.    SUD- 
DUTH  et  aL    (No.  6679.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  21,  1014.  Rehearing  Denied  Dec.  17. 
1914.) 

1.  Lost  Instruments  (|  23*)— Actions- 
Lost  DxEo — Evidence. 

Where,  in  trespasi  to  try  title,  plaintiffa 
claimed  under  an  alleged  deed  from  the  patentee 
to  F.,  which  they  were  compelled  to  prove  by 
circumstances,  evidence  of  a  chain  of  title  to 
800  acres  of  the  same  survey  but  not  a  part  of 
the  land  in  controversy,  beginning  with  a  deed 
from  the  same  F.,  and  evidence  of  another  chain 
of  title  to  other  portions  of  the  surrey  which 
failed  to  connect  with  the  sovereignty  of  the 
soil,  the  deeds  having  been  of  record  for  many 
years  and_  the  parties  having  long  since  died, 
were  admissible  as  circumstances  to  prove  tbe 
execution  of  the  alleged  deed  from  Uie  patentee 
to  P. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments. Cent  Dig.  {{  61-87;   Dec.  Dig.  |  23.*1 
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2.  IiOST  iNarBtTMEZfTS  (I  23*)— Actions— LoBT 

Deed — Evidence. 

Where  an  alleged  administrator's  deed  in 
plaintiff'B  chain  of  title  was  claimed  to  have 
been  lost,  a  certificate  by  the  administrator,  re- 
citing that  in  the  year  1843  or  1814  be,  as  ad- 
ministrator of  the  decedent's  estate,  executed 
to  S.  a  conveyance  of  the  land  in  controversy, 
was  not  a  mere  ex  parte  statement,  but  was 
admissible  as  a  circumstance  to  show  that  the 
patentee  had  previously  conveyed  the  land  to 
the  intestate. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  H  Bl-57;   Dec.  Dig.  {  23.*] 

8.  Executors  and  Administbators  (S  275*)— 
Reai.  Property  —  Sai.e  —  Excblvge  fob 
CUiiua. 

Act  Feb.  8,  1844  (Gammel's  Laws,  p.  990; 
Hartley's  Dig.  art.  1075),  provided  that  an  ad- 
ministrator with  the  consent  of  the  court  and 
creditors,  or  the  court  without  the  creditors' 
consent,  may  apportion  the  assets  to  the  cred- 
itors in  settlement  of  their  claims.  IJM  that, 
where  an  administrator  executed  a  certificate 
dated  August  21,  1850,  declaring  that  "some 
time  in  1843  or  1844  he  conveyed  certain  land 
in  controversy  alleged  to  belong  to  the  estate, 
to  S.  and  bis  heirs,  in  consideration  of  all  the 
claims  of  S.  against  the  intestate's  estate,"  the 
deed  being  lost,  it  would  be  presumed  in  sup- 
port of  the  transfer  tbat  the  conveyance  post- 
dated the  statute,  and  was  therefore  based  on 
legal  authority;  it  appearing  that  the  probate 
record  had  been  destroyed  by  fire. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1076-1091, 
1003,  1094;   Dec  Dig.  i  275.*] 

4.  Tenakot  in  CoimoN  (i  66*)— Possession 
AB  AoAiNBT  Tbesfabsbb— Deeds— Inbubtz- 

CnCNT   OEBTmCATK. 

Where  defendant,  as  tenant  in  common, 
claimed  under  a  deed  sufficient  in  form,  but  de- 
fective only  with  respect  to  the  certificate  of 
acknowled^ent,  and  the  grantors  and  their 
heirs  for  more  than  SO  years  recognised  the 
deed  as  valid,  and  did  not  join  in  a  suit  by  an- 
other ootenant  to  recover  the  land,  or  otherwise 
repudiate  the  conveyance,  defendant  was  not  a 
trespasser,  within  the  rule  that  a  tenant  in 
«ommon  may  recover  the  whole  tract  against 
a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  Ig  140-156;    Dec  Dig.  { 

Appeal  from  District  Court,  Newton  Coun- 
ty; A.  E.  Davis,  Judge. 

Trespass  to  try  title  by  Katie  V.  Sudduth 
and  others  against  the  Houston  Oil  Company 
of  Texas.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  AflSrmed  In  pari;  and  re- 
versed and  rendered  in  part 

Hightower,  Orgaln  &  Butler,  of  Beaumont, 
H.  O.  Head,  of  Sherman,  and  Parker  &  Een- 
nerly,  of  Houston,  for  appellant .  John  B. 
Warren,  of  Houston,  for  appelltes. 

fiCcMEANS,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  the  plaintiffs,  Katie 
v.  Suddutb  and  others,  against  the  Houston 
Oil  Company  of  Texas,  to  recover  an  undl- 
Tlded  two-fifths  interest  in  250  acres  of  land, 
part  of  the  Lewis  Donaho  one-half  league 
and  labor.  In  Newton  county,  and  for  the 
poaeesslon  of  tbe  entire  250-acre  tract  The 
case  was  tried  before  the  court  without  a 
Jniy,  and  resulted  in  a  Judgment  for  the 


plaintiffs  for  tbe  title  to  the  two-fifths  In- 
terest sued  for,  and  declaring  defendant  a 
trespasser,  and  awarding  plaintiffs  a  writ  of 
possession  for  the  entire  260  acres,  and  de- 
creeing that  "all  right  title,  or  interest  of 
defendant  to  the  whole  of  said  land  be  divest- 
ed out  of  defendant  and  vested  in  plaintiffs." 
From  this  Judgment  the  defendant  has  ap- 
pealed. 

The  appellant  and  appellees  claim  title,  to 
tbe  land  in  controversy  tbrough  a  common 
source,  to  wit,  H.  W.  Sudduth ;  the  appellees 
claiming  two-fiftbs  Interest  Tbe  appellant 
claimed  three-fifths  Interest  by  virtne  of  a 
quitclaim  deed  from  thre^  of  tbe  five  belrs 
of  H.  W.  Sudduth  and  his  wife,  Sarah  Sud- 
dutb; tbe  said  three  heirs  being  married 
women,  who  were  Joined  by  their  husbands 
In  tbe  execution  of  tbe  deed.  As  the  title 
claimed  by  the  respective  parties  was  from 
tbe  common  source,  it  would  not  be  neces- 
sary to  go  behind  the  common  source,  except 
for  tbe  fact  tbat  tbe  appellant  also  claims 
under  a  deed  executed  by  tbe  heirs  of  Lewis 
Donaho  to  It  in  1893.  Tbe  common  chain 
of  title  of  botb  parties  is  as  follows:  (1) 
Patent  from  tbe  state  of  Texas  to  Lewis 
Donaho.  (2)  Deed  from  Lewis  Donaho  to 
William  McFarland.  Tbis  deed  was  proved 
by  drcumstancea.  (3)  Deed  from  Tbos.  S. 
McFarland,  administrator  of  the  estate  of 
William  McFarland,  to  Setb  Swift.  (4)  Deed 
from  Setb  Swift  to  H.  W.  Sudduth,  tbe  com- 
mon source.  This  deed  was 'also  proved  by 
circumstances. 

Tbe  appellees  proved  that  H.  W.  Sudduth 
died  in  1868,  and  tbat  bis  wife,  Sarah  Sud- 
dutb, died  in  1865,  and  tbat  they  were  heirs 
of  said  Sndduths  through  John  O.  Suddutb, 
a  son,  and  through  Elizabeth  Saulberry,  a 
daughter. 

Tbe  appellant  dalnis  an  undivided  three- 
fiftbs  Interest  In  tbe  land  In  controversy: 
U)  .Under  a  quitclaim  deed  of  three  married 
daughters  of  H.  W.  Sudduth,  via.,  Nancy 
West  Emily  Conn,  and  Mary  Ann  Lewis, 
Joined  by  their  respective  husbands,  to  Jesse 
DickerSMi.  (2)  Deed  from  Jesse  Dickerson 
to  D.  n.  Wlngate.  (3)  Deeds  from  D.  R.  Win- 
gate  to  Charles  Q.  Saunders.  (4)  Deed  from 
Charles  O.  Saunders  to  appellant  Houston 
Oil  Company.  Appellant  also  introduced 
tbe  chain  of  title  emanating  from  tbe  belrs 
of  Lewis  Donaho,  as  follows:  (1)  Powers  of 
attorney  from  tbe  belrs  of  Lewis  Donaho  to 
Scale  &  Powell,  authorizing  them  to  make 
sale  of  tbe  Lewis  Donaho  survey  or  any  por- 
tion thereof.  (2)  Deed  from  tbe  heirs  of 
Lewis  Donabo,  through  Seale  &  Powell,  their 
attorneys  in  fact  to  tbe  appellant  Houston 
Oil  Company,  conveying  the  entire  tract  of 
land  in  controversy. 

From  the  foregoing  it  will  be  seen  that  tbe 
appellees  claimed  title  to  an  undivided  two- 
fiftbs  interest  and  tbe  appellant  an  undivided 
interest  of  tbree-flftbs,  by  a  chain  of  title 
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emanatliis  from  Lewis  Donabo,  the  original 
grantee,  and  passing  into  H.  W.  Suddnth. 
It  was  proved  that  H.  W.  Suddnth  and  his 
wife,  Sarah,  died  intestate,  and  that  the  ap- 
pellees were  their  heirs,  as  were  also  the 
grantors  in  the  deed  to  Jesse  Dlckerson,  ap- 
pellant's remote  vendor,  and  that  appellant 
also  claimed  under  a  chain  of  title  originat- 
ing with  a  deed  from  the  heirs  of  Lewis  Don- 
aho  to  D.  R.  Wlngate.  But  for  the  defective 
certificate  of  acknowledgment  to  the  deed  of 
Nancy  West,  Emily  Conn,  and  Mary  Ann 
Lewis,  three  of  the  five  heirs  of  H.  W.  Sud- 
dnth and  wife,  Sarah  Suddnth,  and  to  which 
we  shall  hereinafter  refer,  we  apprehend 
that  no  serious  question  would  be  made  up- 
on this  appeal  as  to  the  title  of  appellant  to 
a  three-fifths  interest  to  the  land  in  suit. 

Appellant  by  its  first  assignment  of  error 
complains  that  the  court  erred  in  rendering 
Judgment  for  the  plaintiffs  for  any  of  the 
land  in  controversy,  for  the  reason  that  the 
evidence  adduced  by  plaintiffs  Ita  the  trial  was 
insufficient  to  establish  the  execution  of  deeds 
from  Lewis  Donaho,  the  original  grantee, 
to  William  McFarland,  McFarland  to  Seth 
Swift,  and  Swift  to  H.  W.  Sndduth,  plaintiffs' 
ancestor,  the  execution  of  all  which  was 
proved  by  circumstances.  It  asserts  in  its 
proposition  that: 

"The  most  perfect  proof  of  long-continued 
claim,  consistent  with  the  existence  of  a  sup- 
posedly lost  deed  from  Lewis  Donabo  down, 
does  not  authoiize  an  inference  of  the  existence 
of  such  deed,  in  the  absence  of  facts  tending  to 
show  acquiescence  in  such  claim  by  Lewis  Don- 
abo or  his  heirs." 

Appellant  seems  to  concede  that  there  was 
such  circumstantial  evidence  introduced  by 
plaintiffs  of  claim  under  the  original  grantee 
by  those  in  defendant's  chain  of  title,  claim- 
ing under  plaintiffs'  ancestor  and  adversely 
to  plaintiffs,  as  would  have  warranted  an  in- 
ference that  the  deeds  constituting  links  in 
their  chain  of  title  existed,  provided  there 
had  been  proof  of  acquiescence  on  the  part 
of  defendant  and  its  grantors  since  they  ac- 
quired the  Donaho  title  in  1893,  and  of  the 
Donaho  heirs  prior  to  that  time,  but  contends 
that  plaintiffs  failed  to  make  the  requisite 
proof  of  acquiescence  in  the  dalm  relied  upon 
to  warrant  an  inference  of  the  execution  of 
such  deeds.  We  have  carefully  examined  the 
evidence  in  record  bearing  on  the  issue  of  ac- 
quiesctoce,  and  are  of  the  opinion  that  the 
testimony  was  amply  sufficient  to  raise  the 
issue.  To  set  out  the  f&cts  in  detail  would 
extend  this  opinion  to  an  unreasonable 
length,  and  we  therefore  content  ourselves 
with  the  statement  that  it  is  our  finding 
that  the  evidence  was  sufficient  in  that  re- 
gard. 

[1]  During  the  trial  the  appellees  introduc- 
ed in  evidence,  over  appellant's  objection,  a 
chain  of  title  to  800  acres  of  the  Lewis  Dona- 
ho survey,  of  which  the  land  in  controversy 
was  not  a  part,  beginning  with  a  deed  from 
William  McFarland  to  Lewis  J.  Miles,  dated 


January  26,  1840,  followed  by  a  deed  from 
Miles  to  Lydla  O.  Swift,  dated  June  1.  1840, 
and  continuing  down  through  the  probate 
proceedings  and  partition  of  the  estate  of 
Lydla  O.  Swift  and  Elizabeth  Swtft,  and 
deeds  made  by  parties  claiming  under  the 
Swifts.  They  also  introduced,  over  appel- 
lant's objection,  certain  deeds  in  a  chain  of 
title  to  other  portions  of  the  Lewis  Donaho 
survey,  which  failed  to  connect  with  the  sov- 
ereignty of  the  soil,  including  deeds  from  Al- 
fred West  to  Jordan  Reese,  from  J.  T.  Man- 
gum  to  Albert  Bean,  and  from  J.  E.  B.  Bean 
and  wife  to  J.  T.  Bean.  All  these  deeds  were 
Introduced  as  circumstances, '  in  connection 
with  other  circumstances,  to -prove  the  ex- 
ecution of  a  deed  from  Lewis  Donaho  to  Wil- 
liam McFarland.  The  deeds  had  been  on 
record  in  Newton  county  for  years,  and  the 
parties  to  all  of  them  had  long  since  died. 
In  addition  to  the  deeds  above  mentioned  the 
appellees  Introduced  in  evidence,  also  as  a 
circumstance  to  prove  the  execution  of  said 
deed,  an  instrument  executed  by  Thomas  S. 
McFarland,  administrator  of  the  estate  of 
William  McFarland,  his  father,  to  Seth 
Swift,  dated  August  21,  1850,  which  is  as 
follows: 

"The  Stole  of  Texas,  Newton  County. 

"Know  all  men  by  these  presents,  that  where- 
as, some  time  in  the  year  of  1843  or  during  the 
year  eighteen  hundred  and  forty-four,  as  ad- 
ministrator of  the  estate  of  William  McFar- 
land, dec'd,  1  made  to  Seth  Swift  n  deed  of 
conveyance;  and  whereas,  the  said  Seth  Swift 
has  certified  the  same  was  burned  in  the  de- 
struction of  his  house,  and  made  affida\-it  of  the 
fact  before  J.  S.  Cochran,  a  justice  of  the  peace 
of  the  county  aforesaid:  Therefore  I  make 
this  certificate  by  way  of  substitution  for  the 
loss  of  said  deed,  which  embraced  and  conveyed 
the  following  property,  viz. :  One  certoin  tract 
or  parcel  of  land  situate  on  Cow  creek  in  the 
county  aforesaid,  the  hendright  of  Lewis  Don- 
aho, being  all  of  said  Donaho's  headright  sit- 
uate on  Cpw  creek,  after  deducting  that  portion 
of  said  tract  which  was  previously  sold,  which 
leaves  for  said  Swift  fourteen  hundred  and  four- 
teen acres.  For  further  particulars  refer  to 
the  original  field  notes,  and  deed  from  said  Don- 
abo to  said  McFarland.  Also,  one  certificate  for 
two-thirds  of  a  league  and  one  labor  of  land, 
the  headright  of  Enis  Hardin,  granted  at  Jas- 
per, the  7th  day  of  Dcc'r,  1838,  No.  502.  Also 
a  certificate  for  (369)  three  hundred  and  sixty- 
nine  acres  of  land,  the  headright  of  Corbet 
Stevens,  granted  at  San  Augustine  July  7,  1838, 
No.  957. 

"The  foregoing  property,  as  specified,  was  sold 
and  transferred  to  said  Seth  Swift  and  his  heirs 
and  assigjis  forever,  for  and  in  consideration  of 
all  and  singular  the  claims  of  said  Swift  against 
the  said  estate  of  Wm.  McFarland,  dec'd.  To 
acknowledge  and  certify  which  I  hereto  sub- 
scribe my  signature  and  scrawl  instead  of  • 
seal  on  this  twenty-first  of  August,  A.  D.  eigh- 
teen hundred  and  fifty." 

We  think  that  the  deeds  were  admissible 
in  evidence  as  circumstances,  along  with  oth- 
er circumstances,  upon  the  issue  of  the  execu- 
tion of  the  deed  from  Lewis  Donaho  to  Wil- 
liam McFarland.  Carlisle  ▼.  Oibbs,  44  Tex. 
Civ.  App.  189,  98  S.  W.  196;  J.  M.  Onffey 
Petroleum  Co.  v.  Hooks,  47  Tec  Civ.  App. 
660,  106  S.  W.  695;   Brewer  y.  Cochran.  45 
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Ter.  CSt.  App.  179,  99  8.  W.  1035.  Appel- 
lant's second  and  third  assignments,  which 
raise  the  point,  are  overruled. 

[2]  By  its  fourth  assignment  appellant 
complains  of  the  action  of  the  court  in  admit- 
ting in' evidence,  over  Its  objection,  the  in- 
strument executed  by  Thomas  S.  McFarland, 
administrator  of  the  estate  of  William  Mc- 
Farland, whldti  has  hereinbefore  substantial- 
ly been  set  out  in  the  discussion  of  appellant's 
second  and  third  assignments.  The  first  ob- 
jection urged  is  that  the  instrument,  being 
merely  an  ex  parte  statement,  was  not 
brought  within  any  exception  to  the  hearsay 
rule,  there  being  no  showing  of  actual  age  of 
as  much  as  30  years,  and  that  the  same  was 
not  admissible  as  a  recorded  instrument,  be- 
cause not  such  as  is  authorized  by  law  to  be 
recorded.  The  instrument  was  only  one  of 
many  drcmnstances  introduced  In  evidence 
to  prove  the  truth  of  the  facts  therein  recited 
— ^that  is  to  say,  that  Lewis  Donabo  had  pre- 
viously deeded  the  land  to  William  McFar- 
land— and  as  such  circumstance,  In  connec- 
tion with  the  other  circumstances  proved,  it 
was  admissible  in  evidence. 

A  second  objection  is  that  plaintiffs'  evi- 
dence indicated  the  existence  of  the  original 
of  such  Instrument,  and  that,  therefore,  no 
sufficient  predicate  for  the  admission  of  sec- 
ondary evidence  was  laid.  On  this  po^t  we 
have  examined  the  evidence  carefully,  and 
find  that  a  thorough  and  complete  search  for 
the  original  was  made  at  every  place  where 
it  reasonably  could  be  expected  to  be  found, 
and  that  inquiry  was  made  of  every  person 
that  reasonably  could  be  expected  to  know 
where  it  was,  and  that  such  search  and  in- 
quiry, although  prosecuted  with  diligence, 
failed  to  discover  the  original. 

[3]  A  third  objection  is  that  the  instrument 
shows  an  invalid  administrator's  sale,  since 
it  shows  that  the  administrator  transferred' 
the  property  to  Swift  "in  consideration  of 
the  claims  of  Swift  against  the  estate,"  and 
that  such  transfer  was  not  authorized  under 
the  law  of  its  purported  date,  and  no  pre- 
sumption could  be  indulged  that  it  was  con- 
firmed. This  objection  cannot  be  sustained. 
The  instrument,  which  is  dated  August  21, 
1850,  recites  that  "some  time  In  the  year  1843 
or  during  eighteen  hundred  and  forty-four" 
the  administrator  made  the  deed  of  convey- 
ance to  Seth  Swift,  and  further  recites  that: 

"The  foregoing  property,  as  specified,  was  sold 
and  transferred  to  said  Seth  Swift  and  his  heirs 
and  assigns  forever,  for  and  in  consideration  of 
all  and  smgular  the  claims  of  said  Swift  against 
the  estate  of  Wm.  McFarland,  dec'd." 

Tlie  act  of  February  S,  1844  (Gammel's 
lAws  of  Texas,  page  990;  Hartley's  Dig.  page 
346),  provides  in  section  1  thereof: 

"^Hiat  in  all  cases  in  which  there  may  be 
debts  doe  the  estate  of  any  deceased  person,  or 
property  sold  by  the  executor  or  administrator 
thereof,  prior  to  the  first  day  of  Mny,  eixhteen 
bnndred  and  forty-two,  or  upon  contracts  made 
by  the  deceased,  in  his  lifetime,  and  prior  to 
said  first  day  of  May,  18^  it  shall  be  the  duty 


of  the  chief  Justice  of  the  probate  courts  lipen 
a  representation  of  the  facts,  by  petition,  by 
the  administrator  or  executor,  to  cause  the 
creditors  of  the  estate  to  be  notified  to  appear 
at  some  specified  term  of  the  court,  and  have 
their  claim  settled.    •    •    •" 

Section  2  provides: 

"That  when  the  time  for  said  settlement  shall 
arrive,  the  court,  after  ascertaining  the  amount 
due  to  each,  and  what  proportion  of  their  re- 
spective claims  the  estate  will  be  able  to  pay, 
shall  cause  the  executor,  or  administrator  (as 
the  case  may  be) ,  to  transfer  to  each  of  the 
several  creditors  so  much  of  the  credits  thereof, 
at  their  appraised  value,  as  may  appear  to  be 
their  respective  proportion ;  Provided,  that  the 
same  shall  be  taken  and  held  to  be  in  full  and 
perfect  satisfaction  of  their  claims,  to  the 
amount  received." 

The  third  section  provides: 

"That  should  any  of  the  creditors  be  unwill- 
ing to  receive  said  credits  in  satisfaction  of 
their  claims,  the  court  shall  set  apart  such  pro- 
portion thereof  as  they  may  be  entitled  to,  and 
the  settlement  shall  take  place  as  to  the  other 
creditors.    •    •    •  •• 

If  we  assume  that  the  conveyance  referred 
to  in  the  Instrument  under  discussion  was 
executed  in  1843,  then  it  may  be  that  no 
title  passed  to  Seth  Swift  thereby,  because 
of  a  want  of  authority  In  the  probate  court 
and  the  administrator  to  order  and  make 
an  exchange  of  property  of  the  estate  for 
debts  owing  by  it;  but  If  it  be  assumed  that 
the  conveyance  was  made  in  1844,  and  after 
the  adoption  of  the  act,  above  copied,  on  Feb- 
ruary 3,  1844,  then  the  conveyance  for  such 
purpose  was  authorized  by  law  and  passed 
the  title  of  the  estate.  The  Instrument  in 
question  says  that  the  deed  was  made  some 
time  In  the  year  1843  or  during  the  year 
1844.  We  think  it  reasonable,  after  so  great 
a  lapse  of  time,  and  after  the  probate  and 
other  records  had,  as  the  record  shows,  been 
destroyed  by  fire,  to  indulge  the  ^presumption 
that  the  deed  in  question  was  made  in  1844, 
and  after  the  adoption  of  the  act  above 
copied,  and  that  it  was  made  under  the  au- 
thority of  the  act,  and  that  all  the  necessary 
prerequisites  thereof  had  been  complied  with 
In  order  to  pass  the  title  to  the  land  out  of 
the  estate  of  WlUiam  Mc£'^rland  and  vest  It 
in  Seth  Swift 

The  fifth,  seventh,  eighth,  and  ninth  assign- 
ments assail  in  various  ways  the  action  of  the 
court  In  rendering  Judgment  in  favor  of  ap- 
pellees for  the  three-fifths  undivided  interest 
claimed  by  appellant,  and  ousting  appellant 
from  the  possession  thereof.  It  appears  that 
when  H.  D.  Sudduth  died  administration  was 
bad  upon  his  estate,  and  that  in  course  of  time 
a  partition  thereof  among  his  heirs  was  or- 
dered. After  this  order  was  made  Wm.  McF. 
Lewis,  administrator,  filed  his  application  ie- 
questing  that  the  land  in  controversy  be  left 
out  of  said  partition;  and  the  administrator. 
Joined  by  Nancy  West,  Elizabeth  Saulsberry, 
Mary  Ann  Lewis,  Emily  Conn,  and  Solomon 
Wright,  guardian  of  the  minors,  Henry  and 
Sarah  Ann  Sudduth,  said  parties  constituting 
all  the  heirs  of  EL  W.  Sudduth,  deceased. 
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also  flTed  a  petltloD  to  leave  eaid  land  ont  of 
tbe  parUtioD,  reciting  that  said  H.  W.  Sad- 
dnth,  dnrlng  his  lifetime,  had  sold  the  land 
In  controyersy  to  Jesse  Dlckerson,  and  that 
said  heirs  were  desirous  of  relinquishing  to 
said  Dlckerson  the  title  to  said  land,  and 
that  they  had  received  payment  therefor. 
Upon  this  request  the  land  was  left  out  of  the 
partition  of  said  Sudduth's  estate.  After- 
wards, on  March  18,  1859,  three  of  the  five 
heirs  of  H.  W.  Snddnth,  viz.,  Nancy  West, 
joined  by  her  husband,  Jefferson  West,  Emi- 
ly Conn,  Joined  by  her  husband,  Joseph  Conn, 
and  Mary  Ann  Lewis,  joined  by  her  husband, 
Wm.  McF.  Lewis,  executed  to  Jesse  Dicker- 
son,  appdlant's  predecessor  in  title,  a  quit- 
claim deed  to  the  land.  These  heirs  owned 
three-fifths  undivided  Interest  in  tlie  land. 
The  certificate  to  this  deed  was  held  by  the 
court  to  be  invalid,  and  the  deed  for  that 
-reason  ineffectual  to  pass  the  title  of  the 
grantors.  The  certificate  is  as  follows: 
"The  State  of  Texas,  County  of  Newton. 

"Before  me,  T.  S.  McFarland,  chief  justice  of 
county  aforesaid,  personally  appeared  in  my 
presence  all  of  the  signers  of  the  within  quit- 
claim deed,  viz^  Jefferson  West  and  wife,  Nancy 
West^  Joseph  Conn  and  wife,  Emily  Conn,  and 
Wm.  McF.  Lewis  and  wife,  Mary  Ann  Lewis, 
all  of  whom  are  well  known  to  me,  and  they 
qjgned  in  my  presence  and  then  ai^knowledeed 
the  same  to  be  their  voluntary  acts.  All  the 
said  women  aforesaid  were  examined  separately 
and  apart  from  their  husbands,  and  they  said 
they  were  acquainted  with  the  circumstances 
and  transaction  and  did  not  wish  to  retract 
what  was  done.  To  certify  to  the  foregoing,  I 
hereto  place  my  signature  and  affix  the  seal 
of  tbe  county  court  this  18th  day  of  March, 
1859.  T.  S.  McFarland, 

"Chief  Jusdce  Newton  County." 

Appellees  are  shown  by  the  evidence  to  be 
owners  of  the  title  to  tbe  other  two-fifths. 
After  the  execution  of  the  above-mentioned 
deed  In  1850,  the  grantors  and  their  heirs 
never  asserted  any  title  to  the  land  adverse- 
ly to  the  title  or  claim  of  Jesse  Dlckerson, 
nor  were  they  parties  to  this  suit.  The  judg- 
ment awarding  possession  to  appellees  of  tbe 
three-fifths  interest  was  no  doubt  based  upon 
tbe  view  that  tbe  appellees  were  tenants  In 
common  with  the  grantors  In  said  deed,  and 
that,  as  the  deed  was  Ineffectual  to  pass  the 
title  of  the  grantors,  the  appellant  was  with- 
out title,  and,  being  without  title,  could  be 
regarded  as  a  trespasser  against  whom  the 
appellees,  as  tenants  in  common  with  the 
owners  of  the  title  to  the  three-fifths  Interest, 
were  entitled  to  possession. 

[4]  It  Is  a  general  rule  that  a  tenant  In 
common  of  a  tract  of  land  may  recover  the 
possession  of  the  entire  tract  as  against  a 
mere  trespasser;  but  we  do  not  think  that 
the  rule  applies  under  the  facts  of  this  casa 
Tbe  deed  to  Dlckerson  was  admitted  in  evi- 
dence and  in  form  was  sufficient,  but  was 
held  to  be  ineffective  only  because  of  the  In- 
sufiiciency  of  tbe  certificate  of  acknowledg- 
ment. Tbe  grantors  and  their  heirs  for  more 
than  60  years  bave  lecognlzed  the  d«ed  as 


valid,  and  did  not  join  In  this  salt  to  recover 
the  land,  or  otherwise  repudiate  the  convey- 
ance. In  these  drcnmstances  tbe  appellant 
was  not  a  mere  trespasser,  and  the  appellees 
are  strangers  to  the  title  of  appellant's  ven- 
dors, and  as  such  were  not  entitled  to  Inter- 
pose as  a  defense  to  appellant's  title  that  the 
defective  certlflcate  rendered  the  deed  inef- 
fectual. A  very  similar  question  was  before 
our  Supreme  Court  in  Splvy  v.  March,  106 
Tex.  473,  151  S.  W.  1037,  45  L.  R  A.  (N.  8.) 
1109,  and  In  an  oplnltm  by  Chief  Justloe 
Brown  it  was  said: 

"It  is  not  necessary  for  us  to  decide  in  this 
case  whether  a  stranger  to  the  title  should  ever 
be  permitted  to  interpose  this  defense;  but  we 
are  firmly  convinced  by  authority  and  sound 
reasoning  that,  under  such  conditions,  a  court 
should  construe  the  lanKuage  as  Mrs.  Hensley 
(the  grantor)  and  her  heirs  have  constmed  it 
by  their  inaction  for  half  a  century.  •  •  • 
We  bave  in  this  case  by  tbe  decidon  of  the 
Court  of  Civil  Appeals  a  stranger  setting  up 
a  defect  which  the  vendor  refuses  to  assert. 
The  injustice  and  unreasonable  character  of  tbe 
proposition  forbids  that  this  court  should  ap- 
prove it,  unless  required  to  do  so  by  precedents 
that  we  dare  not  disregard.  We  do  not  find  the 
decisions  of  our  courts  to  be  of  that  character." 

Nor  are  we  prepared  to  hold  that  the 
court  correctly  held  the  certificate  xA.  ac- 
knowledgment to  be  fatally  defective.  It  is 
true  that  the  law  In  force  at  the  time  of 
the  acknowledgment  of  tbe  deed  required  the 
ofi9cer  to  certify  that  he  explained  the  in- 
strument to  the  married  woman  whose  ac- 
knowledgment he  took ;  but  the  statute  also 
provides  that  any  certlflcate  showing  that 
the  requisites  of  the  law  have  been  compiled 
with  shall  be  as  valid  as  the  form  there  pre- 
scribed. Hartley's  Dig.  page  ISl.  Here  the 
officer,  instead  of  certifying  that  be  fully 
explained  the  Instrument,  certified  that  "they 
said  they  were  acquainted  with  the  drcnm- 
stances and  transaction."  The  certificate 
shows  that  the  husbands  and  wives  together 
signed  the  deed,  after  which  the  wives  were 
removed  from  the  presence  of  their  husbands, 
so  that  they  would  be  entirely  free  from  their 
Influence,  and  then  the  married  women  were 
examined  separately  and  apart  from  their 
husbands.  It  was  upon  this  examination 
that  the  wives  stated  to  the  officer  that  they 
were  acquainted  with  the  "circumstances  and 
transaction"  and  that  they  did  not  wish  to 
retract  what  was  done.  We  probably  could 
conclude,  without  entering  too  far  Into  the 
realms  of  conjecture,  that  the  "circumstances 
and  transaction"  referred  to  were  the  facts 
connected  with  the  sale  of  the  land  by  H. 
W.  Sudduth  to  Jesse  Dlckerson  nnd«r  snch 
drcnmstances  as  to  not  pass  the  legal  title, 
the  payment  of  the  purchase  money  by  Dlck- 
erson, which  facts  were  set  oat  In  tbe  pe- 
titions filed  in  the  probate  court,  and  the 
leaving  of  said  land  out  of  tbe  partition  of 
said  Snddntta's  estate,  because  It  had  there- 
tofore been  sold  by  Sudduth  to  Dlckerson. 
The  petition  to  the  probate  court,  signed  by 
tbe  married  wonoen  who  executed  Ow  deed 
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In  qaestion,  recites,  and  shows  that  they 
knew,  that  their  father  daring  his  lifetime 
had  sold  the  land  to  Jesse  Dickerson,  and 
stated  that  they  were  desirous  of  relinquish- 
ing to  said  Dickerson  the  title  thereto  and 
that  they  bad  received  payment  therefor. 
Although  the  deed  was  executed  more  than 
balf  a  century  ago,  neither  the  married  wo- 
men who  executed  it,  nor  their  heirs,  have 
since  then  made  any  claim  to  It,  but  hare 
recognized  the  deed  as  valid.  Paraphrasing 
the  language  of  our  Supreme  Court  in  Spivy 
V.  March,  supra,  it  is  safe  to  construe  the 
language  of  the  certificate  as  if  the  court 
were  performing  the  duties  of  the  officer, 
and  if  Mrs.  West,  Mrs.  Conn,  and  Mrs.  Lewis, 
upon  privy  examination,  should  use  the 
words  of  this  certificate,  would  it  not  rea- 
sonably appear  to  such  court  that  they  un- 
derstood the  nature  of  the  instrument  and 
the  legal  effect  of  their  acts,  and  that  they 
were  satlslled? 

But  we  do  not  rest  our  decision  upon  the 
suffldency  of  the  acknowledgment,  as  it  is  not 
necessary,  but  rest  it  upon  the  view,  above 
expressed,  that  the  appellant  is  entitled, 
as  against  the  appellees,  to  remain  in  un- 
disturbed possession  of  a  three-fifths  undivid- 
ed Interest  in  the  land  in  controversy.  It 
follows  that  it  is  our  opinion  that  appellant, 
in  so  tar  as  the  appellees  are  concerned,  was, 
under  the  facts  of  this  case,  entitled  to 
remain  in  the  undisturbed  i>ossesslon  of  a 
three-fifths  undivided  ioterest  In  the  land  in 
controversy,  and  that  the  Judgment  of  the 
trial  court,  in  so  far  as  it  ousted  appellant 
of  such  possession,  and  divested  title  out  of 
it,  and  vested  the  title  thereto  in  appellees, 
was  erroneous. 

We  are  of  the  opinion  that  the  Judgment 
in  favor  of  appellees  for  two-fifths  undivid- 
ed interest  in  the  land  should  be  affirmed, 
and  that  the  Judgment  ousting  the  appeUaut 
and  divesting  it  of  title  to  three-fifths  un- 
divided interest-  should  be  reversed,  and 
judgment  be  here  rendered  in  favor  of  ap- 
pellant therefor;  and  it  has  been  so  ordered. 

Affirmed  in  part.  Reversed  and  rendered 
In  part. 


HOUSTON  LIGHTING  &  POWRB  CO.,  1905, 
V.  CONLEX.     (Na  367.) 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 

.  Nov.  19,  1914.    Rehearing  Denied 

Dec.  17, 1914.) 

J,  Mastbb  and   Servant  (S  185*)— Dtwt  o» 

Mastbx— Delegation  of  Duty. 

A  master's  duty  to  provide  the  servant  with 
a  safe  place  to  work  is  nondelegable,  and  a 
servant  who  Selects  a  location  for  a  spool  of 
wire  which  is  to  be  unwound  represented  the 
master  in  the  performance  of  a  nondelegable 
duty,  and'  the  master  is  liable  for  negligence  in 
the  performance  of  snch  duty. 

fFd  Note.— For  other  rases,  see  Master  and 
Servant.  Cent.  Dig.  M  885-421;  Dec.  Dig.  1 
18J».»I 


2.  Masteb  and  Sebvant  (S  279*)  —  Nbgli- 
oence — sutficiency  of  evidence. 

Evidence,  in  an  action  for  injuries  to  a 
servant,  held  sufficient  to  support  a  finding  that 
another  servant  was  guilty  of  negligence  In  per- 
forming a  nondelegable  duty  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  973-975,  978-980;  Dec 
Dig.  i  279.*] 

3.  Masteb  AND  Sebvant  ($  208*)— Place  to 

WOBK— ASSDMPTION   OF  RISK. 

The  risk  of  failure  to  provide  a  safe  place 
to  work  is  one  not  ordinarily  assumed  as  inci- 
dent to  servant's  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  551 ;   Dec.  Dig.  {  208.*] 

4.  Mastbb  and  Sebvant  (|  203*)— "Obdinabt 
Risk" — "Extbaobdinabt  Risk." 

Ordinary  risks  arising  in  a  service  are  as- 
sumed by  the  servant;  negligence  of  either  mas- 
ter or  servant  is  not  an  element  of  such  risks, 
but  they  arise  oot  of  the  conditions  of  the  em- 
ployment, and  are  such  that  the  servant  could 
not  reasonably  anticipate  that  injury  would 
occur  from  them  in  the  usual  course  of  the 
service,  and  are  incapable  of  being  foreseen  or 
avoided  by  the  exercise  of  ordinary  care  by  ei- 
ther master  or  servant.  Extraordinary  risks  are 
those  that  are  abnormal  and'  arise  out  of  the 
master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  588-548;  Dec  Dig.  § 
203.» 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Extraordinary  Risk,  also.  First 
and  Second  Series,  Ordinary  Risk.] 

6.  Masteb  and  Sebvant  (JS  208*)— Assump- 
tion OF  Risk— Place  to  Wobk. 

The  selection  of  a  safe  place  for  the  loca- 
tion of  a  spool  of  wire  while  it  was  being  un- 
reeled was  not  a  risk  assumed  by  the  servant 
who  assisted  in  the  unreeling. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  551;   Dec.  Dig.  %  208.*] 

6.  Masteb  and  Sebvant  (M  101,  102*)- Se- 
lection OT  Place  to  Wobk— Deobee  of 
Cabe. 

It  is  the  master's  duty  to  exercise  ordinary 
care  to  furnish  a  servant  a  reasonably  safe 
place  to  work,  and  his  failure  to  do  so  is  neg- 
ligence which  renders  him  liable  for  an  injury 
proximately  caused  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J!  135,  171,  174,  178-184, 
192;    Dec:  Dig.  |S  101,  102.*] 

7.  Masteb  and  Sebvant  ({  286*)— Selection 
OF  Place  to  Wobk— Questions  fob  Jubt. 

Whether  a  master  was  negligent  in  select- 
ing a  place  for  a  servant  to  work  held  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  iS  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

Appeal  from  District  .Court,  Harris  Coun- 
ty; Chas.  B.  Ashe,  Judge. 

Action  by  T.  J.  Conley  against  the  Houston 
Lighting  &  Power  Company,  1905.  Judgment 
for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Andrews,  Streetman,  Burns  &  Logue,  l!1n'  > 
Dupree,  and  W.  L.  Cook,  all  of  Hou.st<m.  f.  •• 
appellant.    Geo.  H.  Currier  and  Klnard,  Mf  .i 
efee  &  York,  all  of  Houston,  for  appellee. 


■For  otbar  caaes  Me  «ulie  tc^lo  and 
171  a.W.-86 
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WAI/THAIili,  X  This  Is  a  snit  by  Conley 
to  recover  damages  arising  from  personal  In- 
juries sustained  while  In  appellant's  employ. 

Upon  the  occasion  of  the  accident,  defend- 
ant company  was  stringing  wire  upon  its 
poles  in  the  city  of  Houston,  the  wires  being 
drawn  over  the  crossarms  along  a  series  of 
poles,  from  and  off  of  a  reeL  This  reel  or 
spool  was  situate  upon  the  ground  and  fixed 
at  point  designated  by  one  Browan,  defend- 
ant's foreman,  in  charge  of  the  work  a'nd 
gang  of  men.  Conley  was  employed  and 
working  as  a  "groundman,"  and  was  placed 
in  charge  of  the  reel  to  hold  it  in  place,  and 
see  that  the  wire  reeled  off  properly  as  it  was 
pulled  from  the  other  end.  The  reel  was 
placed  near  a  dead  tree  which  was  seen  by 
Browan  at  the  time  the  reel  was  placed  there. 
The  wire  proceeded  from  the  reel  upon  and 
over  the  first  pole,  and  in  so  doing  passed 
through  the  branches  of  this  tree.  At  the 
time  of  the  accident  plaintiff  was  at  his  post 
of  duty,  and,  in  the  discharge  thereof,  was 
using  a  two  by  four  timber  as  a  brake  in 
retarding  the  revolutions  of  the  reel.  As  a 
pull  was  made  in  the  wire  at  its  further  end, 
and  as  it  drew  taut,  it  broke  a  limb  which 
fell  and  struck  him,  inflicting  injuries  of 
which  he  complains  in  this  suit 

The  only  grounds  of  recovery  submitted  In 
the  court's  charge  were  as  follows: 

"You  are  instructed  as  a  matter  of  law  that 
it  waa  the  duty  o(  the  defendant  compan;  to 
use  reasonable  care  and  diligence  to  furnish  the 
plaintiff  a  reasonably  safe  place  in  which  to 
work,  and  that  this  duty  upon  ita  part  was  non- 
assignable. 

"If,  therefofe,  you  believe  from  the  evidence 
that  the  spool  of  wire  was  placed,  under  the 
direction  of  plaintiffs  foreman  Browan,  at  a 
point  where  the  wire  or  spool  to  the  first  pole 
upon  which  it  was  being  strung  necessarily  pass- 
ed in  close  proximity  to  a  dead  tree;  and  if 
you  further  believe  from  the  evidence  that  the 
vibration  of  said  wire  during  a  pull  of  the  same 
by  defendant's  employ^  caused  same  to  forcibly 
come  in  contact  with  the  limbs,  or  some  of  the 
limbs,  of  said  dead  tree,  and  that  one  of  said 
limbs  by  reason  thereof  brok^  off,  striking  plain- 
tiff in  the  back;  and  if  you  further  believe 
from  the  evidence  that  in  so  placing'  the  spool 
of  wire,  at  which  plaintiff  was  required  to  work, 
plaintiff's  superiors  in  defendant's  service, 
charged  with  that  duty,  failed  to  exercise  that 
degree  of  care  and  prudence  to  see  that  plaintiff 
bad  a  reasonably  safe  place  in  which  to  work, 
ordinarily  exercised  by  reasonably  prudent  and 
careful  persons  under  the  same  or  similar  cir- 
cumstances, and  that,  as  a  proximate  result  of 
such  failure,  plaintiff  was  injured  in  one  or 
more  of  the  particulars  alleged;  and  further  be- 
lieve from  the  evidence  that  defendant's  em- 
plo^^  charged  with  the  duty  of  directing  the  lo- 
cation of  the  spool  (^f  wire  in  question,  in  the 
exercise  of  ordinary  care  and  prudence,  should 
hare  reasonably  foreseen  that  plaintiff  might 
have  been  Injured  in  some  like  manner,  by  rea- 
son of  pulling  the  wire  in  close  proximity  to 
said  dead  tree — then  in  such  event,  you  will 
let  your  verdict  be  for  the  plaintiff,  and  assess 
his  damages  as  hereinafter  instructed,  unless 
you  find  for  defendant  under  other  portions  of 
this  charge,  or  special  charges,  given  you  by  the 
court." 

11,t]  No  complaint  is  made  of  the  manner 
In  which  tbis  Inoo  la  submitted,  but  the 


point  is  made  that  the  jury's  finding  there- 
on in  plaintlfTs  favor  is  unsupported  by  the 
evidence.  The  duty  of  the  master  to  provide 
a  safe  place  to  work  is  nondelegable,  and  it 
is  immaterial  whether  Browan  be  regarded 
as  a  vice  principal.  In  the  selection  of  the 
spot  where  tlie  reel  was  to  be  placed,  and 
plaintiff  was  to  work,  he  represented  the 
master  in  the  i)erformance  of  a  nondelegable 
duty,  and  the  master  is  liable  for  any  negli- 
gence upon  his  part  In  the  performance  there- 
of. It  could  not  be  regarded  as  a. mere  de- 
tail of  the  work,  and  the  evidence  amply  sup- 
ports the  finding  that  Browan  was  guilty  of 
negligence  in  placing  the  reel  in  such  prox- 
imity to  the  tree. 

[3]  THe  risk  incident  to  the  master's  fail- 
ure to  provide  a  safe  place  to  work  is  not  a 
risk  ordinarily  Incident  to  the  servant's  em- 
ployment, and  as  such  assumed;  hence,  the 
second  assignment  must  be  overruled. 

What  has  been  said  necessarily  adversely 
disposes  of  all  assignments  except  the  third, 
under  which  it  is  contended  the  evidence  dis- 
closes plaintiff's  danger  to  have  been  obvious 
and  patent,  and  the  risk  assumed. 

The  reel  was  placed  upon  an  axle  and 
about  3S  feet  distant  from  the  nearest  pole. 
The  wire  extended  upward  therefrom  through 
the  branches  of  the  tree,  which  Intervened, 
and  over  the  crossarm  on  the  pole.  The  tree 
was  a  dead  one,  with  long  extending  branch- 
es. Plaintiff,  at  the  time  the  limb  fell  and 
struck  him,  was  between  the  pole  and  reel 
with  his  back  to  the  pole  and  tree.  He  was 
stooping  over,  using  the  two  by  four  as  a 
brake  to  retard  the  movement  of  the  reel  of 
wire.  He  had  been  in  the  employ  of  defend- 
ant as  a  groundman  for  about  four  years, 
and  was  thoroughly  experienced  in  mich 
work,  and  the  work  he  was  doing  was  Inci- 
dent to  his  employment,  and  he  was  thor- 
oughly familiar  therewith.  He  had  been  en- 
gaged in  the  same  service  all  the  day  before 
at  about  the  same  place,  and  all  of  the  morn- 
ing of  the  day  upon  which  he  was  injured 
until  11  o'clock,  at  which  time  the  accident 
happened. 

Appellant's  statement  under  this  assign- 
ment refers  to  and  adopts  the  testimony  set 
out  under  previous  assignments  as  embody- 
ing practically  all  of  the  evidence  from  any 
source  throwing  any  light  on  the  subject 
We  therefore  copy  from  the  assignments 
such  evidence  as  we  deem  necessary  to  a  full 
comprehension  of  the  issue  involved.  Ap- 
pellee Conley  said: 

"i  had  nothing  whatever  to  do  with  the  choos- 
ing of  the  position  of  tiie  reel.  The  foreman 
directed  the  work  that  particular  momini;,  and 
directed  that  the  reel  should  be  placed  in  that 
particular  place.  I  was  working  under  the 
direction  of  that  foreman.  After  the  reel  was 
placed,  I  was  left  there  to  see  that  the  wire 
did  not  run  off  the  reel  when  the  team  stopped 
work,  that  is,  to  take  up  the  slack  in  the  wire, 
keep  up  the  slack  in  the  wire.  •  •  •  While 
the  wire  was  pulling  off,  the  wire  waa  jump- 
ing, bounding  up  and  down,  and  struck  a  limb 
on  tUa  tree  and  knocked  it  dowa  on  me ;    when 
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tke  limb  fell  on  me  I  waa  between  the  reel  and 
the  pole  with  my  back  toward  the  pole  and  tree. 
That  waa  a  necessary  position  for  the  work  I 
was  doing  with  the  tools  I  had  to  use.  I  was 
nsing  a  small  piece  of  two  by  four  some  six  or 
seven  feet  long.  •  •  •  I  used  that  for  a 
brake.  •  •  •  It  was  not  my  duty  to  do  any- 
thing except  to  take  care  of  the  spool  and  reel. 

•  •  *  Neither  the  foreman  nor  any  one  in 
charge  who  bad  charge  of  the  placing  of  the 
reel  informed  me  of  any  danger.  I  did  not 
know  of  any  danger  then  existing.  I  did  not 
know  whether  the  limbs  on  that  dead  tree 
would  break  oS  and  fall  on  me.  *  *  *  I  saw 
the  tree.  The  tree  was  something  like  30  feet 
from  where  the  spool  was  placed  when  I  was 
at  work.  The  wire  that  went  over  the  poles 
came  in  contact  with  the  limbs  of  the  tree;  the 
wire  went  over  some  limbs  and  underneath  oth- 
ers. Thd  foreman  directed  the  placing  of  those 
wires  over  these  poles  that  went  through  the 
limbs  of  that  tree.  The  foreman  gave  the  line- 
men their  orders.  •  ••  •  I  did  not  know  the 
tree  was  rotten.  I  knew  it  was  dead.  I  did  not 
have  anything  to  do  with  making  an  inspection 
of  it.  The  foreman  said  nothing  to  me  about 
the  tree.  The  foreman  said:  'Place  the  reel 
there,  boys,  at  this  particular  place'— and  point- 
ed that  place  out.  •  •  •  The  day  I  got  hurt 
waa  not  the  only  day  I  had  worked  at  it  right 
there  where  the  spool  and  reel  were  then.  •  •  » 
I  had  worked  about  that  same  spot  before  with 
the  spool  and  reel  •  •  •  I  noticed  from 
time  to  time  when  those  pulls  were  being  made 
there  was  small  stufE  fell.  Some  of  those  piec- 
es that  fell  were  about  as  big  as  my  finger  and 
10    or   12    inches    long,    something    like    that 

*  *  *  There  was  not  anything  about  there  from 
my  point  of  view,  and  with  the  opportunity  I  had 
for  general  observation  in  and  about  the  work, 
to  indicate  to  me  that  there  was  any  danger  of 
that  wire  slipping  a  limb  on  my  shonlder." 

D.  B.  Bostlck  testified: 

"I    am    general    foreman    of   the    defendant. 

•  •  •  B.  D.  Browan  had  charge  of  the  gang 
that  was  doing  that  work.  •  •  ♦  Where  wires 
go  through  the  limbs  of  a  tree  it  is  our  cus- 
tom to  saw  otf  limbs  that  may  endanger  the 
wires  or  the  men,  that  is,  where  wires  go 
through  between  limbs.  It  is  the  duty  of  any 
lineman  that  the  foreman  should  appoint  to 
saw  off  those  limbs,  to  go  up  there  and  saw  off 
the  limb.  When  the  accident  happened,  I  was 
out  on  one  of  the  other  jobs.  I  bad  been  on 
this  Job  where  the  accident  happened  that  day, 
possibly    an    hour    earlier   than    the    accident. 

*  •  *  I  saw  where  the  plaintiff  was  at  worl . 
I  knew  the  work  was  going  on  there.  I  saw  the 
wire  running  op  from  the  reel  and  over  the 
first  pole.  I  did  not  see  any  unusual  condition 
of  danger  there.  No  condition  of  danger  ex- 
isted there,  any  more  than  that  of  a  man  get- 
ting tangled  up  in  the  wire.  I  did  not  see  any 
occasion  to  saw  off  any  limbs." 

Ben  Browan  testified: 

"When  we  went  to  work  there  In  the  morn- 
ing I  told  them  where  to  set  the  reel.  •  •  • 
I  did  not  have  the  tree  inspected  by  any  one." 

The  court,  by  proper  Instructions,  submit- 
ted to  the  jury  the  issues  of  assumed  rislc 
and  negligence  on  the  part  of  defendant  to 
fumisb  plaintiff  a  safe  place  to  work.  The 
Jury  found  against  appellant  on  both  Issues. 
The  appellant,  in  this  assignment,  says  that 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  court  were  contrary  to  the  uncontradict- 
ed evidence,  in  that,  under  the  evidence^  the 


dangers  from  which  plaintiff's  injuries  proxi- 
mately resulted  were  patent,  obvious,  and 
the  result  of  the  operation  of  natural  laws, 
of  which  plaintiff  bad  notice,  and  was  re- 
quired to  take  notice. 

It  would  not  be  necessary  to  do  more  than 
to  read  the  evidence  of  appellant's  foreman 
to  see  that  the  danger  from  falling  limbs 
was  not  patent  and  obvious.  The  foreman 
was  at  the  place  of  the  accident  about  an 
hour  before  the  accident  happened,  and  be 
testified  that  he  saw  where  the  appellee  was 
at  work,  knew  the  work  was  going  on  there, 
saw  the  wire  running  up  from  the  reel  over 
the  first  pole,  and  did  not  see  any  unusual 
condition  of  danger,  said  that  no  unusual 
condition  of  danger  existed  there  any  more 
than  that  of  a  man  getting  tangled  up  in  a 
wire.  Did  not  even  see  any  occasion  to  saw 
off  the  limbs,  and  his  underforeman,  Browan, 
did  not  deem  It  necessary  to  even  have  an 
inspection  made  to  determine  the  necessity 
of  sawing  off  the  limt>8. 

[4]  The  law  makes  a  distinction  between 
ordinary  risks  arising  in  the  service,  and 
extraordinary  risks.  The  former  the  em- 
ploy6  assumes.  Ordinary  slsks  do  not  involve 
negligence  of  either  master  or  servant,  and 
arise  out  of  such  conditions  of  employment 
that  the  servant  could  reasonably  anticipate 
that  injury  would  occur  in  the  usual  course 
of  the  service,  Incapable  of  being  foreseen 
and  avoided  by  the  exercise  of  ordinary  care 
of  either  master  or  servant.  It  is  elemen- 
tary that  all  risks  not  arising  from  some 
default  of  tlie  master  are  necessarily  assumed 
by  the  servant  The  very  basis  of  ordinary 
risks  is  the  fact  that  the  servant  contem- 
plates the  danger  arising  from  the  service, 
has  an  Implied  knowledge  of  it,  and  have  no 
relation  to  the  master's  neglect  of  any  duty 
he  owes  the  servant.  Such  risks  the  servant 
assumes.  If  the  plaintiff  had  gotten  tangled 
up  in  the  wire  on  the  reel,  or  in  the  wire  as 
it  left  the  reel,  it  might  be  said  that  such 
danger  was  an  ordinary  risk  and  assumed. 
Extraordinary  risks  are  such  as  are  abnor- 
mal, or  such  as  arise  from  the  negligence  of 
the  master. 

[5-7]  We  are  of  the  opinion  that  circum- 
stances of  this  case  show  that  the  risk  was 
not  one  assumed  by  the  servant,  and  that  the 
liability  of  the  company,  if  any,  arose  from 
a  failure  to  perform  some  duty  to  plaintiff. 
It  is  the  duty  of  the  master  to  exercise  ordi- 
nary care  to  fumisb  the  servant  a  reasonably 
safe  place  to  work.  A  failure  to  do  so  would 
be  negligence,  and  if  the  negligence  proxi- 
mately causes  an  Injury  the  master  would 
be  liable.  That  was  the  negligent  act  alleged 
by  plaintiff,  and  the  one  submitted  to  the 
Jury.  It  was  purely  a  question  of  fact  for 
the  Jury  to  determine,  and  we  think  the  find- 
ing was  amply  supported  by  the  evidence. 

We  find  no  error  and  the  case  is  affirmed. 
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WONDERLT  r.  HAYNES.     (No.  13802.) 

(St.  Loais  Court  of  Appeals.     Missouri.     Dec. 

8,  1914.     RefaearinR   Denied 

Dec  22,  1914.) 

1.  ApPEAt.     AND     EBSOB    (§    528*)— QUESTIONS 

Reviewable  —  Motion  fob  New  Tbiai.  — 

Bill  of  Exceitions. 

A  motion  for  new  trial  is  not  a  part  of 
the  record  on  appeal,  onless  made  a  part  of  the 
bill  of  exceptions. 

[£M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $$  2374,  2384-2388;  Dec.  Dig. 
i  628.*] 

2.  Appeal  and  Ebbob  (J  933*)  —  Review — 
Pbrbumptions— Gkantino  of  New  Tbial 
—Effect. 

Where  the  court,  compelling  plaintiff,  su- 
ing on  notes,  to  elect  on  which  of  two  counts 
in  the  petition  he  would  proceed,  granted  a  new 
trial  after  verdict  for  defendant  on  the  ground 
of  error  in  requiring  an  election,  and  on  a  sub- 
sequent trial,  without  formal  restoration  of  the 
other  count  on  which  plaintiff  on  the  former 
trial  suffered  an  involuntary  nonsuit,  a  judg- 
ment was  rendered  for  defendant,  it  must  be 
presumed  on  appeal  that  the  subsequent  trial  in- 
volved issues  raised  b;  both  counts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g{  3425,  3426,  3772-3776; 
Dec.  Dig.  f  933.*] 

3.  New  Tbial  (J  16S*)  —  Motion  —  Obdeb — 
Effect. 

An  order  sustaining  a  motion  for  new  trial 
ordinarily  leaves  the  case  as  though  no  trial 
had  talten  place,  except  wben  the  petition  con- 
tains two  or  more  counts,  and  the  verdict  is 
for  plaintiff  on  one  or  more  and  for  defendant 
on  one  or  more,  in  which  case  the  granting  of 
a  new  trial  to  one  of  the  parties  on  a  count 
ruled  adversely  to  him  does  not  of  itself  reopen 
other  counts  well  tried  and  decided  in  his  favor. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  330-332;  Dec.  Dig.  |  163.*] 

Error  to  St.  Louis  Gircnit  Court;  J.  Hugo 
Grimm,  Judge. 

Action  by  Charles  P.  Wonderly  against 
Louis  G.  Haynes.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Christy  M.  Farrar,  of  St  Louis,  for  plain- 
tiff In  error.  Abbott,  Edwards  t  Wilson,  of 
St.  Louis,  for  defendant  In  error. 

NOBTONI,  J.  Plaintiff  in  error,  who  Is 
plaintiff  also  in  the  case,  sued  out  this  writ 
of  error  on  May  19,  1909,  to  the  end  of  re- 
versing a  Judgment  in  favor  of  defendant  in 
the  case  and  defendant  in  error  on  both 
counts  of  the  petition.  There  Is  no  bill  of  ex- 
ceptions before  ua,  and  the  record  alone  is 
here. 

It  appears  from  the  record  that  plaintiff 
Instituted  the  suit  against  defendant  by  fil- 
ing his  iKtltlon  In  two  counts  In  the  circuit 
court  and  causing  summons  to  Issue  thereon. 
The  first  count  of  the  petition  declared  upon 
a  promissory  note  of  $2,500,  and  the  second 
count  declared  upon  five  separate  promissory 
notes,  which,  it  is  said,  all  represented  but 
one  cause  of  action.  On  November  23,  1909, 
defendant  filed  his  ansvrer  to  both  counts  of 
the  petition,  and  on  November  27, 1909,  plain- 


tiff replied  thereto.  Thereafter,  on  April 
6,  1910,  the  cause  was  tried  in  the  circuit 
court.  At  the  conclusion  of  the  trial,  before 
submitting  the  issue  to  the  Jury,  the  court 
sustained  defendant's  motion  to  that  effect 
and  required  plaintiff  to  elect  npcm  which 
count  of  the  petition  be  would  further  pro- 
ceed. Upon  sustaining  tills  motion,  plaintiff 
elected  to  stand  upon  his  first  count,  and 
thereupon  suffered  an  involuntary  nonsuit  as 
to  the  second  count  and  dismissed  It.  The 
jury  returned  a  verdict  in  favor  of  defendant 
on  the  first  count  of  the  petition,  and  there- 
after, in  due  time,  plaintiff  filed  his  motion 
ioi  a  new  trial,  alleging  that  the  court  er- 
red in  requiring  him  to  elect  on  which  count 
of  the  petition  he  would  proceed,  and  thus 
forcing  blm  to  an  involuntary  nonsuit  on  the 
second  count  On  May  16,  1910,  the  court 
sustained  plaintiff's  motion  for  a  new  trial 
on  the  ground  above  stated  (that  Is,  that  it 
erred  In  requiring  plaintiff  to  elect  and  forc- 
ing him  to  an  Involuntary  nonsuit  on  the 
second  count  of  his  petition),  set  the  verdict 
of  the  Jury  in  favor  of  defendant  on  the  first 
count  aside,  and  ordered  a  new  trial.  Therft- 
after,  on  May  27,  1910,  defendant  appealed 
from  such  order  of  the  court,  sustaining 
plalntUTs  motion  for  a  new  trial,  to  this 
conrt,  and  the  order  so  made  was  sustained 
here.  In  other  words,  this  court  affirmed 
the  order  of  the  trial  court  granting  plain- 
tiff a  new  trial  for  the  error  above  stated, 
and  remanded  the  cause  for  further  proceed' 
Ings  therein,  as  will  appear  by  reference  to 
the  case  between  these  same  parties.  See 
Wonderly  v.  Haynes,  159  Mo.  App.  122.  139 
8.  W.  813. 

The  record  before  us  recites  the  facts  above 
stated,  but  omits  to  disclose  that  plaintiff 
filed  a  motion  requesting  the  court  to  rein- 
state the  second  count  of  his  petition  on  the 
docket  for  trial.  However,  It  appears  that 
the  trial  of  the  cause  came  on  a  second  time 
in  the  circuit  court  on  the  19th  day  of  Feb- 
ruary, 1012,  and  both  parties  appeared  and 
contested  the  same.  After  hearing  tbe  evi- 
dence at  the  second  trial,  February  19,  1912, 
it  appears  the  Jury  returned  a  verdict  in  fa- 
vor of  defendant  in  the  trial  court  and  defend- 
ant In  error  here  on  both  counts  of  the  peti- 
tion. On  this  verdict,  the  court  entered  a 
proper  Judgment  In  favor  of  defendant  on 
both  counts  of  the  petition. 

[1-S]  The  point  made  and  pressed  upon  us 
here  for  a  reversal  of  the  Judgment  is  that 
the  court  was  without  Jurisdiction  to  hear 
and  determine  the  issue  arising  on  the  sec- 
ond count  of  the  petition,  for  it  Is  said  this 
count  was  never  reinstated  in  the  trial  court 
for  trial  by  an  order  of  record  to  that  effect 
after  plaintiff  suffered  the  Involuntary  non- 
suit thereon  above  referred  to  and  dismissed 
it  Therefore  it  is  said  that  the  first  count 
of  the  petition  alone  was  before  the  court  in 
the  second  and   last  trial,  tor,  without  • 
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reinstatement  of  the  second  connt  after  the 
Involuntary  nonsuit,  no  valid  judgment  could 
be  given  thereon.  The  argument  Is  an  ex- 
ceedingly technical  one,  for  It  appears  af- 
firmatively on  the  face  of  the  record  that 
the  issue  was  tried  on  both  counts  of  the 
petition  and  responded  to  In  the  verdict, 
which  expressly  states  a  finding  in  favor  of 
defendant  on  both.  Moreover,  as  before  stat- 
ed, the  judgment  expressly  recites  such  find- 
ing and  a  judgment  in  favor  of  defendant  on 
both  counts.  However,  It  is  true  the  record 
before  us  does  not  affirmatively  disclose  In 
80  many  words  that  the  trial  court  on  plain- 
tiff's motion  reinstated  the  second  count  of 
the  petition  for  trial  at  the  time  it  granted 
the  new  trial  in  the  cause.  But  it  does 
appear  that  plaintiff  moved  the  court  for  a 
new  trial  on  the  ground  that  the  court  erred 
in  requiring  him  to  elect  on  which  count  of 
the  petition  he  would  stand  and  In  forcing 
upon  him  an  Involuntary  nonsuit  as  to  the 
second  count  It  appears,  too,  aSlrmatlvely 
on  the  face  of  the  record  that  the  court  sus- 
tained this  motion  and  set  aside  the  verdict 
of  the  jury  in  the  former  trial  on  the  first 
count  because  it  had  erred  in  requiring  plain- 
tiff to  elfect  on  which  count  of  the  petition  he 
would  proceed  and  forcing  upon  him  an  in- 
voluntary nonsuit.  The  motion  on  which  the 
court  acted  with  respect  to  this  matter  is  not 
part  of  the  record,  and  of  course  is  not  before 
ns,  for  the  reason  there  is  no  bill  of  excep- 
tions here.  The  bill  of  exceptions  alone  is 
the  proper  repository  for  such  a  motion,  and 
without  It  we  are  unable  to  ascertain  just 
what  plaintiff  prayed  for  therein.  However, 
the  circuit  court  being  a  court  of  general 
jnrisdiction,  every  presumption  must  be  In- 
dulged In  aid  of  Its  proceedings  to  sustain  the 
same  as  regular  and  proper,  unless  facts  re- 
vealing the  contrary  appear  before  us. 

Therefore  it  must  be  presumed,  among  other 
things,  that  plaintiff  Incorporated  In  his  mo- 
tion for  a  new  trial,  grounded  upon  alleged 
error  of  the  court  in  requiring  him  to  elect 
upon  which  count  of  his  i)etltion  he  would 
proceed,  a  request  that  the  court  reinstate 
the  second  count  of  the  petition  for  trial. 
Needles  v.  Burk.  98  Mo.  474,  11  S.  W.  1008. 
Such  «fppears  to  be  the  gravemen  of  his 
complaint  in  the  motion  for  a  new  trial,  and 
It  was  on  this  ground  the  court  sustained  the 
motion,  for  the  record  so  recites,  and  this 
order  was  subsequently  affirmed  here.  Plaln- 
tUt  In  error  seems  to  overlook  the  effect  of 
an  order  sustaining  a  motion  for  a  new  trial, 
which  is,  generally  speaking,  to  leave  the 
case  as  though  no  trial  had  taken  place. 
Hurley  v.  KennaUy,  186  Mo.  225,  85  S.  W. 
357.  There  is  an  exception,  of  course,  when 
the  i>etttloD  contains  two  or  more  counts 
and  the  verdict  is  for  plaintiff  on  one  or 
more  and  for  defendant  on  one  or  more.  In 
such  case,  the  granting  of  a  new  trial  to  one 
of  the  parties  on  a  count  ruled  adversely  to 


him  does  not  of  itself  reopen  others  well 
tried  and  decided  In  his  favor.  See  Cramer 
v.  Barmon,  193  Mo.  327,  91  S.  W.  1038.  How- 
ever, It  is  the  rule  that  an  order  granting  a 
new  trial  will  be  presumed  to  award  a  new 
trial  on  all  of  the  Issues  and  to  reopen  the 
whole  case,  unless  there  are  directions  to  the 
contrary.  14  Enc.  PI.  ft  Pr.  936.  Here  the 
court  expressly  recited  of  record  that  it 
granted  the  new  trial  because  it  erred  in 
requiring  plaintiff  to  elect  on  which  count  of 
the  petition  he  would  proceed  when  it  should 
have  sent  both  counts  to  the  jury.  This  re- 
veals beyond  question  that  the  court  receded 
from  its  position  which  had  forced  plaintiff 
to  an  involuntary  nonsuit  of  the  second 
count,  and  granted  to  him  everything  that 
may  be  presumed  in  bis  favor  on  that  motion, 
and  such  obviously  includes  a  reinstatement 
of  his  cause  of  action  declared  upon  in  the 
second  count  for  trial. 

Other  affirmative  matters  of  record  make  it 
appear  that  both  counts  of  the  petition  were 
subsequently  tried  and  a  verdict  and  judg- 
ment given  In  express  terms  for  defendant  on 
both  such  counts. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

RSIYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


HEBTEL  V.  CUBA.    (No.  13810.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8, 

1914.    Beheariag  Doiied  Dec.  22,  1914.) 

1.  JUSniCBS  OF  THE  Peaoi   (|  101*)— AonoNB 
— PlX/^DINaS — SUFFICIBNCY   AfTEB  VEBWCT. 

A  statement  in  justice's  coart,  which  al- 
leges that  defendant  is  indebted  to  plaintifF  for 
$126  for  medical  services  rendered  by  plaintiff 
to  a  third  person  at  the  special  request  of  de- 
fendant, and  that  the  services  were  reasonably 
worth  $125,  and  which  alleges  a  demand  and 
refusal,  and  which  asks  for  judgment  for  that 
amount  and  costs,  is  good  after  judgment,  on 
proof  ttiat  the  servicss  were  rendered  under  ex- 
press promise  by  defendant,  made  before  their 
rendition,  that  he  would  pay  plaintiff  therefor. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  342;   Dec.  Dig.  {  101.»] 

2.  Physicians   awd    SuaaEOWS    (|   24*)— Ac- 
tions—Evidenoe — Admissibilitt. 

In  an  action  by  a  pliysician  for  medical 
services  rendered  a  third  person  at  the  request 
of  defendant,  a  statement  filed  with  an  insur- 
ance company  by  the  third  person,  in  which, 
after  setting  out  the  facts  of  the  accident,  he 
stated  that  be  thought  he  was  entitled  to  bis 
lost  wages  and  doctor's  bills,  and  that  the  doc- 
tor's bills  amounted  to  $150,  was  inadmissible, 
in  the  absence  of  any  evidence  that  such  state- 
ment was  brought  to  the  attention  of  the  physi- 
cian. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  ||  53-62;  Dec.  Dig.  | 
24.*] 

3.  Trial   (J   260*)— Tnstbuctions  —  Refitsai. 

OF  iNSTBUCnONS  CJOVEBED  BY  CHABOB  GIV- 
EN. 

It  is  not  error  to  refuse  a  party's  requested 
charge,  correctly  covered  by  instructions  given 
at  the  instance  of  the  adverse  payty. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EWg.  §{  651-659;   Dec.  Dig.  {  260.*] 


*ror  othsr  cum  m«  same  topic  and  seotloa  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Kar-Now  8<Bln  A  Bsp'r  Indazaa 

Digitized  by  CjOOQIC 


566 


171  SOUTHWESTERN  BBFORTBB 


(Mo. 


4.    raTSICIANB    AND     SUBOKONS     (|    24*)— AO- 
TIONB— EVIDENCIC— InSTBUOTIONS. 

Where,  in  an  action  for  medical  serricea 
rendered  to  a  third  person  by  plaintiff  at  the  re- 
quest of  defendant,  there  was  evidence  of  a  dis- 
cussion between  defendant  and  the  wife  of  the 
third  person  as  to  an  insurance  company  being 
liable  for  first  aid  services,  but  no  evidence 
brinicing  knowledge  of  that  fact  home  to  the 
physician,  bnt  affirmative  evidence  of  an  em- 
ployment of  plaintiff  by  defendant  at  the  outset, 
and  a  promise  by  defendant  to  pay  for  the  serv- 
ices rendered,  a  requested  instruction  that,  if 
the  jury  found  that  defendant  did  not  agree  to 
pay  for  more  than  the  first  aid  or  emergency 
treatment,  the  verdict  should  be  for  the  physi- 
cian for  only  such  amount  as  would  be  reason- 
able for  such  services,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  ({  53-62 ;  Dec.  Dig.  { 
24. •!  -«»   "•  -B    « 

Appeal  from  St  Louis  Circuit  Court;  Cbaa. 
G.  Allen,  Judge. 

AcUon  by  Albert  L.  Hertel  against  Wil- 
liam Cuba.  From  a  Judgment  for  plaintur, 
defendant  appeals.    Affirmed. 

Adolph  R.  Grund,  of  St  Louis,  for  appel- 
lant. Jesse  T.  Friday,  of  St  Louis,  for  re- 
spondent. 

REYNOLDS,  P.  J.  Plidntlff  below,  re- 
spondent here,  commenced  an  action  against 
defendant,  now  appellant  before  a  Justice  of 
the  peace,  filing  a  written  statement  in  which 
it  Is  set  out  that  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $125  for  medical  serv- 
ices rendered  by  plaintifT  to  one  Langford, 
from  June  2,  1910,  until  on.  or  about  Septem- 
ber 3,  1910,  "at  the  special  instance  and  re- 
quest of  defendant"  and  that  the  services  so 
rendered  by  plaintiff  were  reasonably  worth 
the  sum  of  $125.  Alleging  demand  and  re- 
fusal to  pay,  plaintiff  asks  Judgment  for  that 
amount  and  costs. 

We  are  not  advised  of  the  result  before  the 
justice,  but  on  appeal  to  the  circuit  court  and 
a  trial  there  plaintiff  recovered  from  whldh 
defendant  has  duly  perfected  his  appeaL 

Nine  errors  are  assigned  here. 

[1]  The  first  assignment  is  that  the  peti- 
tion does  not  state  facts  sulllcient  to  consti- 
tute a  cause  of  action  against  defendant 
We  do  not  think  that  point  is  well  taken.  It 
is  argued  that  the  petition  or  statement  does 
not  contain  an  averment  of  an  express  prom- 
ise to  pay  but  rests  on  an  implied  contract 
and  that  neither  has  been  proven.  Morrell  ▼. 
Lawrence,  203  Mo.  363,  101  S.  W.  671,  120 
Am.  St.  Rep.  660,  11  Ann.  Gas.  650,  Is  reUed 
on  in  support  of  the  contention  that  where 
there  is  no  implied  promise,  there  must  be  an 
express  one,  made  before  the  services  were 
rendered.  The  point  urged  in  that  case  was 
that  the  petition  and  the  facts  iu  the  case  did 
not  make  out  an  Implied  promise ;  that  such 
a  promise  did  not  arise  on  the  mere  fact  that 
the  father  called  a  physician  to  attend  his 
sick  son,  a  man  of  mature  age.  But  the  court 
held  that  there  was  evidence  from  which  a 
ise  to  pay  could  be  implied.    It  Is  ad- 


mitted that  the  statement  here  sets  out  facts 
on  which  an  implied  promise  may  arise. 
There  is  evidence  not  only  tending  to  sustain 
this  but  also  evidence  tending  to  show  the 
services  weret  rendered  under  an  express 
promise  by  defendant,  made  before  their  ren- 
dition, that  he  would  pay  plaintiff  for  them. 
Over  and  above  that  even  If  this  statement, 
a  statement  filed  before  a  Justice  of  the 
peace,  Is  defective.  It  Is  not  so  fatally  de- 
fective that  it  will  not  sustain  a  Judgment 
and  it  is  entirely  sa£flclent  after  judgment 

This  practically  disposes  of  the  second  as- 
slgimient  of  error  to  the  action  of  the  court 
in  refusing  to  direct  a  verdict  for  defendant 
made  at  the  close  of  plaintiff's  case.  As  be- 
fore stated,  there  was  ample  evidence  of  the 
employment  of  the  physician  by  defendant 
and  of  that  employment  being  accompanied 
by  the  promise  on  the  part  of  defendant  to 
pay. 

This  also  disposes  of  the  fifth  and  eighth 
assignments  of  error,  which  are  to  the  effect 
that  there  is  no  evidence  to  support  the  ver- 
dict and  no  evidence  to  support  the  allega- 
tion of  the  petition. 

[2]  The  ttilrd  and  fourth  assignments  of 
error  are  to  the  exclusion  of  competent  rele- 
vant and  material  evidence,  as  It  Is  claimed. 
The  evidence  offered  and  excluded  and  upon 
which  this  mainly  rests,  was  a  statement  filed 
with  an  insurance  company  by  Langford,  In 
whldi,  after  setting  out  the  facts  of  the  ac- 
cident as  far  as  he  knew  them,  he  stated  that 
he  thought  he  was  entitled  to  his  lost  wages 
and  doctor's  bills,  and  that  he  "makes  claim 
for  $500."  To  this  he  added:  "My  doctor's 
bills  amount  to  $150."  There  was  no  evi- 
dence whatever  that  this  statement  was 
brought  to  the  knowledge  of  the  plaintiff,  so 
that  it  was  inadmissible  against  him  for  any 
purpose  whatever.  So  It  may  be  said  of 
evidence  attempted  to  be  introduced  to  the 
effect  that  Langford  had  in  point  of  fact  been 
paid  by  the  insurance  company  for  bis  doc- 
tor's bills.  But  there  is  no  pretense  that 
this  plaintiff  had  been  paid  by  any  one  for 
bis  services  rendered  In  attendance  upon 
Langford. 

[3,4]  Error  Is  assigned  to  the  giving  of 
plaintiff's  instruction  and  to  the  refusal  of 
the  court  to  give  two  Instructions  asked  by 
defendant.  Consideration  of  the  Instruction 
given  at  the  Instance  of  plaintiff,  discloses  no 
error  in  It  It  correctly  placed  the  case  be- 
fore the  Jury.  The  Issue  sought  to  be  placed 
before  the  jury  by  the  first  instruction  asked 
by  defendant  and  refused,  was  fully  and  cor- 
rectly covered  by  the  instruction  given  at 
the  instance  of  plaintiff.  Defendant's  second 
refused  instruction  is  to  the  effect  that  if 
the  jury  found  from  the  evidence  that  de- 
fendant did  not  agree  to  pay  for  more  than 
the  fint  or  emergency  treatment  then  the 
Jury  were  instructed  that  they  might  find  in 
favor  of  plaintiff  for  only  such  an  amount  as 
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tbe  JniT  miicht  believe  from  the  evidence 
would  be  reasonable  for  such  serrlces.  It 
Is  sufficient  to  say  of  this  refused  InstmctlcHi 
that  It  Is  not  supported  by  any  substantial 
testimony  in  the  case.  It  is  In  evidence  that 
there  was  some  discussion  between  defendant 
and  tbe  wife  of  the  Injured  man,  Langford, 
as  to  the  insurance  company  b^ng  liable  for 
"first  aid"  services,  buf  there  is  not  a  parti- 
cle of  evidence  bringing  knowledge  of  this 
home  to  plaintiff;  to  the  contrary  there  is 
the  affirmative  evidence  of  an  employment  of 
plaintiff  by  defendant,  at  the  outset  and  a 
promise  on  the  part  of  defendant  to  pay  for 
tbe  services  so  rendered.  There  is  no  evi- 
dence in  the  case  of  any  qualification  of  this, 
of  which  the  plaintiff  bad  any  knowledge. 
The  verdict  of  the  Jury  was  obvioosly  for  the 
right  party,  is  sustained  by  substantial  evi- 
dence, and  the  trial  was  without  prejudicial 
error  committed  against  tbe  interest  of  de- 
fendant. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONI  and  ALLEN,  JJ,  concur. 


FIRST  NAT.  BANK  OP  MADISON  v.  STAM 
et  al.     (No.  1361.) 

(Springfield  Court  of  Appeals.    Missouri    Dec. 
12,  1914.) 

1.  Pleading  (|  430*)— Vakiancb— Waiveb. 
Under  Rev.  St.  1909,  J  184«,  providing  that 

so  variance  between  the  pleading  and  proof 
shall  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice,  which 
must  be  shown  by  atfidavit,  and  section  1847, 
I)roviding  that,  where  tbe  variance  between  the 
pleading  and  proof  is  not  material,  the  court 
may  direct  the  facts  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amend- 
ment of  the  pleadings  without  costs,  the  vari- 
ance between  tbe  petition  declaring  upon  a  note 
ilue  in  90  days,  executed  by  a  corporation  and 
defendant  to  themselves  and  indorsed  to  plain- 
tiff, and  the  note  offered  in  evidence,  which  was 
due  in  30  days,  executed  by  the  corporation, 
defendant,  and  another,  payable  to  the  corpora- 
tion and  indorsed  by  it  to  plaintiff,  is  immate- 
rial, in  tbe  absence  of  an  affidavit  of  surprise. 
[Ed.  Note— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  143S-1441 ;  Dec.  Dig.  f  430.*] 

2.  Bills  and  Notes  (|  487*)—Actionb— Peti- 
tion—Amendmxnt — New  Cause  or  Action. 

An  amended  petition  correcting  tbe  allega- 
tions to  conform  to  tbe  note  was  not  subject 
to  a  motion  to  strike,  as  setting  up  a  new  cause 
of  action.  • 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1B75-1583;  Dee.  Dig.  { 
487.*] 

3.  DisMissAi,   AKD   Nonsuit   (|   50*)— Vabi- 
ance— Waives. 

Where  there  is  a  material  variance  between 
tbe  note  declarea  on  in  tbe  petition  and  that 
filed  therewith  as  an  exhibit,  while  tbe  petition 
is  not  demurrable,  since  tbe  exhibit  is  not  a 
part  thereof,  tbe  cause  may  be  dismissed  for 
failure  to  file  tbe  instrument  declared  on  as  re- 
quired by  Rev.  St  190U,  {  1844. 

[Ed.  Note. — For  other  casps,  nee  Dismissal  and 
Xonsuit  Cent  Dig.  H  100-102;  Dec.  Dig.  f 
50.*] 


4.  Bnxfl  AND  Notes  (J  623*)— Actions— Bvi- 

DENOB— I  NDOBSEiaUIT. 

Where  it  was  uncontradicted  that  tbe  plain- 
tiff had  purchased  the  note  sued  on  and  was  the 
owner  thereof,  and  that  the  payee  whose  name 
appeared  thereon  as  having  indorsed  it  was  a 
defendant  who  by  his  default  admitted  plaintiff** 
ownership,  the  makers  cannot  object  that  there 
was  no  proof  of  indorsement. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ||  1822-1825;  Dec.  Dig.  | 
523.*] 

5.  Bills    and    Notes    (J    491*)- Attobnkys' 
F^R— Reasonableness. 

Where  a  note  provides  for  a  10  per  cent, 
attorney's  fee,  the  holder  is  entitled  to  judgment 
for  that  amount  without  proving  that  it  is  rea- 
sonable, especially  where  there  ia  no  contention 
that  it  is  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  ie43-ie48;  Dec,  Dig.  i 
491.*] 

Appeal  from  Circuit  Court,  Iron  County; 
E.  M.  Dearlng,  Judge. 

Action  by  the  First  National  Bank  of  Madi- 
son against  Thomas  H.  Stam  and  another. 
Judgment  for  the  plaintiff,  and  defendant 
Stam  appeals.    Affirmed. 

Edgar  &  Edgar,  of  ironton,  B.  H.  Boyer,  of 
Farmington,  and  W.  L.  Coley,  of  East  St 
Louis,  III.,  for  appellant  Hope,  Green  &  Sel- 
bert,  of  St.  Louis,  for  respondent 

ROBERTSON,  P.  J.  This  is  an  action 
against  appellant  and  the  St.  Francis  Oil 
Company  on  a  promissory  note.  A  trial  re- 
sulted in  a  verdict  for  the  amount  of  the 
note,  interest,  and  attorney's  fee.  Defendant 
Stam  appealed. 

The  petition  declares  on  a  no.te  for  $4,000, 
dated  November  23,  1912,  due  in  90  days 
after  Its  date,  executed  by  St.  Francis  Oil 
Company  and  appellant  to  themselves,  and 
Indorsed  to  plaintiff,  providing  for  Interest  at 
the  rate  of  8  per  cent  per  annum,  and  for  10 
per  cent  attorney's  fee.  If  placed  in  the 
hands  of  an  attorney  for  collection.  The  note 
filed  therewith  conforms  to  these  allegations, 
except  it  was  due  In  30  days  after  Its  date, 
was  payable  to,  and  indorsed  by,  tbe  St 
Francis  Oil  Ompanj-,  and  was  signed  by  it, 
another  party,  and  appellant  as  makers.  The 
plaintiff  filed  an  amended  petition  accurately 
describing  the  note  filed,  which,  upon  the 
motion  of  appellant,  was  stricken  out,  be- 
cause, as  alleged  by  appellant,  it  set  up  a 
different  cause  of  action  from  that  alleged 
in  the  original  petition.  Plaintiff  then  refiled 
its  original  petition,  to  which  appellant  filed 
an  unverified  answer,  and  the  parties  pro- 
ceeded to  trial ;  the  St  Francis  Oil  Compa- 
ny defaulting.  When  the  note  was  offered  in 
evidence,  appellant  objected  thereto  on  ac- 
count of  the  variance  above  stated.  The  ob- 
jection was  overruled,  and  the  note  was  ad- 
mitted in  evidence.  The  plaintiff's  casbier 
testified,  without  objection,  that  it  owned  the 
note,  having  paid  $4,000  therefor.  The  ap- 
pellant offered  no  testimony. 
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The  points  urged  here  are:  (1)  Tbe  alleged 
error  of  the  court  in  admitting  tbe  note  in 
evidence ;  (2)  the  alleged  absence  of  proof  of 
lndors<ement;  and  (3)  the  alleged  error  in 
allowing  the  attorney's  fee 

[1]  We  rule  all  of  these  contentions  against 
api)ellant ;  the  first  one  because  our  Supreme 
Court,  in  a  case  similar  to  this  (Salmon  Falls 
Bank  t.  Leyser,  116  Mo.  SI,  66,  68,  22  S.  W.. 
504),  held  that  such  discrepancies  as  here  re- 
lied on  to  defeat  an  admission  of  a  note  in 
evidence  is  nothing  more  than  variance, 
which  must,  to  be  available,  be  taken  ad- 
vantage of  by  an  affidavit  of  surprise  under 
what  are  now  sections  1846  and  1847,  R.  S. 
1909.  In  that  case,  as  here,  the  note  was  ad- 
mitted in  evidence  over  an  objection.  Other 
cases  to  the  same  effect  are  Olive  Street 
Bank  v.  Phillips,  162  S.  W.  721  (St.  LouU 
Court  of  Appeals);  La  Belle  Savings  Bank 
V.  Taylor,  69  Mo.  App.  99;  Barrows  v.  Mil- 
lion, 43  Mo.  App.  79,  and  Henshaw  v.  Insur- 
ance Co.,  9  Mo.  336. 

[2]  The  plaintiffs  amended  petition  did  not 
change  the  cause  of  action,  and  the  motion 
to  strike  it  out  should  not  have  been  sustain- 
ed. Sonnenfeld  v.  Rosenthal,  247  Mo.  236, 
266, 152  S.  W.  321.  This  case,  argumentative- 
ly  at  least,  sustains  the  trial  court's  action 
in  admitting  the  note.  Under  this  authority 
the  variance  in  the  note  and  petition  did  not 
constitute  an  entire,  failure  of  proof,  it  was 
only  a  variance  covered  by  said  section  1846. 
No  case  can  likely  be  found  where  it  is  so 
clear  as  here  that  a  party  has  not  been  "ac- 
tually misled  to  his  prejudice."  The  note 
was  on  file  over  a  year  before  the  case  was 
tried,  and  the  plaintiff  undertook  to  amend 
by  alleging  a  correct  description  of  tbe  note, 
but  was  prevented  by  appellant,  who  went  to 
trial  on  an  unverified  answer. 

[3]  Much  is  said  in  appellant's  brief  about 
an  exblbit  being  no  part  of  the  petition ;  that 
he  could  not  reach  the  variance  by  demurrer ; 
and  that  the  only  way  he  could  have  bis 
rights  enforced  was  by  an  objection  to  the 
offer  of  the  note  in  evidence.  Even  where 
the  instrument  sued  on  is  filed  in  compliance 
with  section  1844,  R.  S.  1909,  it  becomes  no 
part  of  the  petition  (Keator  v.  Helfensteln 
Park  Realty  Co..  231  Mo.  676,  680,  13^  S.  W. 
1114),  but  it  is  none  the  less  subject  to  the 
inspection  of  the  defendant  If  there  is  such 
a  discrepancy  in  the  note  declared  on  and  the 
one  filed  aa  to  not  Jifttlfy  its  being  offered  in 
evidence,  then  the  instrument  sued  on  is  not 
filed  as  required  by  said  section  1844.  When 
it  is  not  filed  defendant  can  have  the  cause 
dismissed.    Rothwell  v.  Morgan,  37  Mo.  107. 

[4]  The  second  point  urged  by  appellant  is 
ruled  against  bim,  because  tbe  uncontradicted 
and  unchallenged  testimony  shows  that  plain- 
tiff purchased  the  note,  was  the  owner  there- 
of, and  the  payee  whose  name  appeared  there* 
in  as  having  iudursed  it  was  a  party  defend- 
ant, who,  by  his  default,  admitted  plaintiff's 


ownership.  A  formal  indorsement  of  a  note 
is  not,  in  every  case,  essential  to  pass  title. 
SecUon  10019,  R.  S.  1909;  Lipscomb  v.  Tal- 
bott,  243  Mo.  1,  SI,  147  S.  W.  798,  and  cases 
there  cited;  Dawson  v.  Wombles,  123  Mo. 
App.  340,  345,  100  S.  W.  547. 

[S]  In  support  of  defendant's  third  point 
it  is  urged  that  plaintiff  should  have  proven 
that  10  per  cent,  of  the  amount  found  to  be 
due  on  the  note  was  a  reasonable  attorney's 
fee.  We  resolve  this  point  against  bim. 
North  Atchison  Bank  t.  Gay,  114  Mo.  203, 
210,  21  S.  W.  479.  A  different  rule  may  be 
applicable  to  a  note  which  fixes  no  amount, 
but  provides  for  a  reasonable  attorney's  fee, 
and  it  may  be  that  a  maker  of  a  note  who 
agrees  to  pay  a  fixed  per  cent  as  an  attor- 
ney's fee  should  be  liable  for  no  more  than 
is  reasonable.  Such  questions  are  not  before 
us.  It  is  our  duty  to  follow  the  decision  of 
our  Supreme  Court,  and  as  the  Oay  Case  is 
directly  in  point  here,  since  the  appellant 
raised  no  point  below  as  to  the  rea!«onableness 
of  the  fee,  and  did  not  complain  in  his  motion 
for  a  new  trial  of  the  ezcesslveness  of  the 
verdict  it  is  better  that  we  desist  from  dis- 
cussing decisions  from   other  states. 

The  Judgment  is  affirmed. 

FARRINGTON  and  STURGIS,  JJ.,  concur. 


HORNER  et  sL  t.  FRANKLIN.    (No.  1278.) 

(Springfield  Court  of  Appeals.    MiasourL     Dec. 

12,  1914.) 

1.  Sales  (|  87*)— Cohtkact— Bbeach. 

In  action  for  breach  of  contract  for  sale  of 
com,  evidence  held  to  warrant  a  finding  that 
plaintiffs  purchased  all  the  corn  grown  on  a 
certain  plantation  during  tbe  year  1911,  and 
not  so  much  thereof  as  oefendant  coold  delirer 
within  60  days  after  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  239-247,  1046;   Dec.  Dig.  |  87.»] 

2.  Tbial  (I  296*)— iNSTEDcnoNS— Defbkses. 

It  was  not  error  to  give  an  instruction  on 
plaintiffs'  behalf  on  the  whole  case,  which  did 
not  incorporate  defendant's  defense,  another  inr 
struction  naving  been  given  fully  submitting  de- 
fendant's theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  705-718,  715,  716,  718;    Dec  Dig.  | 

3.  EviDKRCB    (i   271*)— Sbu'-Sebvir«    Dec- 
larations. 

Where,  on  an  issue  as  to  whether  a  eon- 
tract  for  sale  of  com  covered  all  defendant's 
corn  raised  on  his  plantation  during  a  certain 
year,  or  only  so  much  aa  he  could  deliver  with- 
in 60  days  from  the  date  of  the  sale,  defend- 
ant's agent  testified  to  a  telephone  conversation 
with  plaintiffs'  agent,  and  at  tbe  time  made  a 
memorandnm  of  tbe  contract  and  terms,  which 
recited  that  plaintiffs'  bid  tor  the  com  was  ac- 
cepted for  what  corn  could  be  delivered  during 
the  following  60  days,  such  memorandnm  was 
inadmissible  as  self-serving. 

[Ed.  Note.— For  other  coses,  see  Evidence, 
Cent.  Dig.  S{  1068-1079,  1081-1104 ;  Dec.  Dig. 
{  271.*] 

4.  Trial  (|  121*)— Aboumknt  or  Counsel. 

Where,  in  an  action  for  breach  of  a  sett- 
er's contract  to  sell  corn,  plaintitt  claimed  that 
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the  contract  covered  all  the  com  raiaed  on  a 
certain  plantation  tor  the  year  1911,  while  de- 
fendant claimed  that  it  only  covered  such  corn 
as  could  be  delivered  within  60  days  from  the 
date  the  contract  was  made,  and  there  was  evi- 
dence that  when  defendant  refused  to  deliver 
the  balance  of  the  corn,  he  sold  it  to  another  at 
an  advanced  price,  arRument  of  plaintiffs'  attor- 
ney that  defendant's  failure  to  deliver  was  caus- 
ed by  such  advance  was  proper. 

TEd.  Note— For  other  cases,  see  Trial.  Cent. 
Dig.  §1  294-298,  300 ;  Dec.  Dig.  S  121.*] 
5.  Trial  (§  121*)— Aegtjments  op  Counsel. 
Where  defendant,  in  action  for  breach  of 
contract,  proved  that  plaiutifCs  bad  made  an 
assicnmont  for  the  benefit  of  their  creditors, 
defendant  was  estopped  to  object  to  argument 
of  plaintiffs'  counsel  that  plaintiffs  would  al- 
ways be  in  bankruptcy  if  they  continued  to  deal 
with  fellows  like  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
D^.  I!  204-298,  300;   Dec.  Dig.  i  121.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Frank  Kelly,  Judge. 

Action  by  John  J.  Horner  and  others 
against  J.  B.  Franklin.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Jones,  Hocker,  Hawes  &  Angert,  and  Hope, 
Green  ft  Sedbert,  all  of  St  Louis,  for  appel- 
lant Von  Mayes,  of  Haytl,  and  Ward  & 
Collins,  of  Caruthersville,  for  respondents. 

ROBERTSON,  P.  J.  This  action  involves 
the  right  of  the  plaintiffs  to  recover  damages 
for  tbe  failure  of  the  defendant  to  deliver 
a  crop  of  corn  which  tbe  plaintiffs  claim  to. 
bave  purchased  from  bim.  The  corn  con- 
sisted of  the  1911  crop  grown  on  what  Is 
caUed  tbe  "Lakeland  Plantation  Farm," 
sometimes  referred  to  as  the  "Lake  Farm." 
Tbe  contract  was  entered  into  February  16, 
1912.  Plaintiff  claims  that  they  purchased 
all  of  the  crop,  but  defendant  asserts  that 
be  agreed  to  sell  only  what  he  could  deliver 
within  80  days  from  that  date.  Defendant 
delivered  a  portion  'of  the  crop,  over  6,000 
busbels,  within  tbe  60  doys,  but  refused  to 
deliver  the  balance,  over  9,000  bushels.  A 
Jury  trial  resulted  In  a  verdict  for  plaintiffs 
and  defendant  has  appealed. 

[1]  Tbe  defendant  first  urges  that  tbe  jury 
should  have  been  Instructed  to  return  a  ver- 
dict for  him,  for  tbe  reason  that  there  was 
no  testimony  tending  to  prove  that  plaintiff 
bought  all  of  tbe  com.  To  sustain  this  con- 
tention, be  quotes  testimony  that  is  most 
fa^'orable  to  him.  If  there  is  substantial  evi- 
dence to  support  the  contract  plaintiffs  claim 
they  bad  with  defendant,  we  cannot  disturb 
the  verdict  on  that  point  We  notice  the  tes- 
timony of  plaintiffs'  agent,  who,  after  testi- 
fying as  to  tbe  price  and  the  places  of  de- 
livery, testified  that  he  bought  the  corn 
"known  as  'Lake'  com,"  and  that  tbe  Tiake 
com  was  what  was  grown  on  tbe  Lakeland 
plantation.  This  witness  also  testified  as  to 
tbe  negotiations  leading  up  to  the  purchase, 
which  shows  conclusively,  to  our  minds,  that 
tbe  contract  about  which  he  testified   was 


Intended  to  and  did  Indnde  the  entire  crop. 
Another  witness  for  plaintiff  testified,  with- 
out objection,  that  defendant's  agent  told 
him  that  he  had  sold  all  of  the  crop  to  the 
plaintiff.  To  discuss  the  details  of  this  tes- 
timony and  analyze  the  contention  of  the  de- 
fendant with  reference  thereto  would  require 
more  space  than  we  feel  is  justified,  since  we 
are  clearly  of  the  opinion  that  the  instruction 
was  properly  refused. 

[2]  It  is  next  urged  by  the  defendant  that 
tbe  court  erred  in  giving  an  instruction  in 
behalf  of  plaintiffs  upon  tbe  whole  cnse 
which  did  not  incorporate  therein  defend- 
ant's defense  that  he  sold  only  what  could 
be  delivered  within  60  daya  In  support  of 
this  contention  he  dtes  Hamilton  v.  Metro- 
politan St  Ry.  Co.,  114  Mo.  App.  604,  513,  89 
S.  W.  893,  which  involved  a  case  wherein  the 
instructions  were  conflicting,  because  one 
authorized  recovery  for  negligence  not  plead- 
ed, and  the  other  for  negligence  charged  in 
tbe  petition.  Defendant  states  in  Its  brief 
however  that  plaintiffs'  Instraction  "leaves 
from  the  consideration  of  the  jury  defend- 
ant's defense."  The  instruction  hypothetl- 
cally  submitted  the  plaintiffs'  theory,  and,  as 
It  was  found  to  be  correct,  tbe  jury  must 
have  disbelieved  the  defendant's  theory, 
which  was  submitted  In  an  Instruction  grivcn 
In  his  behalf,  and  on  his  request.  It  was  not 
error  to  give  the  instruction  here  comtilalned 
of,  and  especially  since  an  Instruction  was 
given  for  defendant  on  his  60-day  theory. 
Johnson  v.  Springfield  Traction  Co.,  176  Mo. 
App.  174,  186,  161  S.  W.  1193. 

[3)  The  negotiations  relative  to  the  corn 
were  bad  with  an  agent  of  the  defendant. 
This  agent  testified  that  he  had  a  conversa- 
tion with  plaintiffs'  agent  over  tbe  telephone, 
and  at  tbe  time  made  tbe  following  mem- 
orandum : 

"2/16A2  Horner's  hid  on  all  com  we  have- 
Lake  &■  Tyler  Supply  00.-67*  per  bu.  f.  o.  b. 
Tyler  &  Cooter,  he  to  furnish  tbrower-back,  and 
said  bid  was  accepted  for  what  com.  we  can 
deliver  during  the  next  sixty  days  from  above 
date." 

This  was  offered  In  evidence,  but  on  the 
objection  of  the  plaintiffs  the  court  refused 
to  admit  it  The  defendant  excepted,  and 
assigns  the  action  of  tbe  court  as  error.  We 
hold  it  was  not.  Davis,  Adm'r,  v.  McClel- 
land, 170  S.  W.  691,  in  which  an  opinion  was 
filed  In  this  court  November  14,  1914.  The 
appellant  cites  on  this  point  Salmons'  Adm'rs 
V.  Davis,  29  Mo.  176,  182,  which  was  a  case 
where  the  memorandum  was  signed  by  some 
of  the  parties  sought  to  he  charged  therein 
and  read  in  the  hearing  of  the  other  party 
who  made  no  objection  thereto. 

[4]  The  foUo^ylng  statement  made  by  the 
attorney  for  plaintiff  in  his  closing  argument 
to  the  Jury  was  objected  to :. 

"Tell  me,  that  J.  E.  Franklin,  with  his  sharp 
financial  e.ve,  did  not  look  out  and  see  the  prices 
of  corn  advancing." 


*For  otb«r  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ksy-No.  Series  &  Rep'r  ladezes 
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The  testimony  was  to  tlie  effect  that,  when 
the  defeiulant  refused  to  deliver  tbe  balance 
of  the  com,  he  sold  it  to  another  party  at  a 
great  advance  in  price.  Plaintiff  had  a  right 
to  make  the  deduction  from  tUe  testimony 
that  defendant  had  in  fact  contracted  to  sell 
all  of  tbe  com  to  plaintiffs,  but  that  on  ac- 
count of  the  advance  in  the  price  he  pre- 
ferred to  ignore  his  contract  with  them  and 
sell  to  other  parties,  taking  bis  chances  with 
plaintiffs. 

[5]  Again  the  plaintiff  stated  to  the  jury: 
"But  Horner  Bros,  bad  bought  it  at  the  price, 
and  the  same  law  that  governs  these  boys  that 
went  into  bankruptcy,  and  they  will  always  be 
in  bankruptcy  if  tbey  deal  with  fellows  like 
J.  E.  Franklin,  I  say—." 

Tbe  defendant,  for  some  reason  not  dis- 
closed by  the  record,  offered  testimony  to  the 
effect  that  the  plaintiffs  had  made  an  as- 
signment for  the  benefit  of  their  creditors. 
If  this  subject  was  Improper  for  the  consid- 
eration of  the  Jury,  the  defendant  invited  the 
error,  and  cannot  be  beard  to  complain  If 
plaintiffs'  attorney  resorted  to  this  method 
of  overcoming  any  bad  effect  he  may  have 
conceived  It  would  have  on  the  Jury.  Tbe 
court  committed  no  error  in  Ignoring  the  de- 
fendant's objections  to  all  of  the  above  re- 
marks. 

There  being  no  error  in  the  case  Justifying 
any  interference  on  our  part,  the  Judgmedt 
will  be  affirmed.    It  is  so  ordered. 

STURGIS  and  FARRIN6TON,  JJ.,  concur. 


WIEST  V.   TINTTED   STATES  HEALTH   & 

ACCIDENT  INS.  CO.  OF  SAGINAW, 

MICH.    (No.  13866.) 

(St.  Lonis  Court  of  Appeals.     Missouri.     Dec. 

8,  1914.    Rehearing  Denied 

Dec.  22,  1914.) 

1.  INSUBANCE  (S  146*)— Policies— CoNSTKCc- 

TION. 

•  In  cases  of  ambiguity  or  uncertainty,  an 
insurance  policy  will  be  construed  most  strictly 
against  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  292,  294-298;   Dec.  Dig.  I  146.*] 

2.  Insubance   (f  530*)— Accident  Irsctkarce 
—Policy — Construction. 

Wh'ere  an  accident  policy  providing  an  in- 
demnity for  the  loss  of  one  hand  declared  that 
loss  of  the  member  meant  loss  by  severance  at  or 
above  the  wrist  joint,  the  insured,  who  lost  idl 
of  his  hand  save  the  little  finger,  which  was 
paralyzed,  cannot  recover  the  indemnity,  though, 
without  the  provision  as  to  severance  at  or 
above  tbe  wrist,  his  injury  would  be  considered 
as  a  loss  of  tbe  hand. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  1309.  1316,  1317;  Dec.  Dig.  | 
530.*] 

Appeal  from  St.  Louis  Circuit  Court:  J. 
Hugo  Grimm,  Judge. 

Action  by  John  H.  Wlest  against  tbe  Unit- 
ed States  Health  &  Accident  Insurance  Com- 
pany of  Saginaw,  Mich.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.    Affirmed. 


Henry  B.  Davis,  Cbas.  Erd,  and  Carlisle 
Durfee,  all  of  St.  Louis,  for  appellant  Col- 
lins, Barker  9c  Brltton  and  0.  K.  Rowland, 
all  of  St.  Louis,  for  respondent. 

ALLEN,  J.  This  is  a  suit  upon  an  accident 
insurance  policy,  for  the  recovery  of  the 
"principal  sum"  of  the  policy — to  wit,  $2,- 
000 — for  tbe  alleged  "loss  of  one  band"  by 
tbe  assured  within  the  meaning  of  the  con- 
tract of  insurance.  Plaintiff  suffered  a  non- 
suit below,  and,  after  unsuccessfully  moving 
to  have  tbe  same  set  aside,  has  appealed  to 
this  court. 

By  the  policy  sued  upon  the  respondent 
company  agreed  to  pay  the  said  principal 
sum  thereof  for  (among  other  things)  the 
"loss  of  one  band,"  sustained  by  tbe  assured 
solely  through  external,  violent,  and  acci- 
dental means.  Immediately  following  this 
section  of  the  policy  referring  to  specific 
losses  appears  the  following  stipulation,  viz. : 

"In  every  case  referred  to  in  this  policy,  the 
loss  of  any  member  or  members  above  specified 
shall  mean  loss  by  severance  at  or  above  tbe 
wrist  joints  or  ankle  joints." 

Tbe  evidence  is  to  tbe  effect  that  plaintiff 
received  injuries  to  bis  left  hand,  solely 
through  external,  violent,  and  accidental 
means,  necessitating  the  amputation  of  tbe 
greater  part  thereof.  The  thumb  and  first 
three  fingers  were  removed,  together  with  a 
large  portion  of  the  palm,  leaving  only  tbe 
little  finger  and  a  part  of  tbe  palm  support- 
ing it.  As  a  result  of  tbe  injury,  however, 
tbe  little  finger  and  tbe  portion  of  tbe  palm 
remaining  were  found  to  be  permanently  par- 
alyzed and  of  no  use  or  service  to  the  assur- 
ed. Plaintiff  has  therefore  lost  tbe  entire 
use  of  bis  hand,  as  completely  as  if  tbe 
same  had  been  severed  at  the  wrist  Joint. 
It  is  conceded  that  plaintin  proved  all  of  tbe 
facts  necessary  to  entitle  him  to  a  verdict  for 
tbe  principal  sum  of  the  policy,  provided  a 
recovery  thereof  may  be  had  under  the  polic}° 
upon  evidence  disclosing  the  total  loss  uf  tbe 
use  of  the  hand,  as  above  stated,  without 
proof  of  the  actual  physical  severance  there- 
of at  or  above  the  wrist  Joint. 

[1,  2]  It  is  well  settled  that,  where,  in  an 
Insurance  contract  of  Uiis  character,  tbe 
insurer  indemnifies  against  the  "loss"  of  a 
hand  or  of  a  foot,  actual  physical  severance 
of  such  member  is  not  necessary  to  authorize 
a  recovery  under  tbe  policy,  hut  it  is  sufficient 
if  tbe  assured  has  been  wholly  and  perma- 
nently deprived  of  tbe  use  thereof.  If  by  In- 
Jury  within  tbe  terms  of  the  contract,  tbe 
assured  has  been  entirely  deprived  of  the  use 
of  such  member,  he  has  suffered  a  "loss" 
thereof,  within  the  meaning  of  this  term,  as 
fully  as  though  the  same  had  been  actually 
amputated.  See  Sisson  y.  Supreme  Court 
of  Honor,  104  Mo.  App.  54,  78  S.  W.  297: 
Sbeauon  v.  Insurance  Co.,  77  Wis.  618,  4C 
N.  W.  799,  9  L.  B.  A.  685,  20  Am.  St.  Rep. 


*ror  Mber  cum  n«  ume  topic  and  section  NUMBER  in  Dee.  Dix.  4k  Am.  Die.  Key-No.  Series  ft  Rep'r  Indezee 


Digitized  by  CjOOQIC 


Mo.) 


WIEST  T.  UNITED  STATES  HEALTH  A  ACCIDENT  INS.  CO. 


j571 


151;  Lord  ▼.  Accident  .nas'n,  89  Wis.  19, 
61  N.  W.  293,  26  L.  E.  A.  741,  46  Am.  St 
Rep.  815;  Supreme  Court  of  Honor  y.  Tam- 
er, 99  IIL  App.  310;  Fuller,  Accident  and 
Employers'  Liability  Insurance  (19loj  p.  3Zii 
et  seq.;  2  Bacon,  Benefit  Sodetlea  and  Life 
Insurance  (3d  Ed.)  i  502;  1  Am.  Eng.  Bncy. 
Law,  p.  301;  1  Cyc.  272.  And  where  the 
contract  of  Insurance  indemnifies  the  assured 
for  "loss  by  severance"  of  one  hand,  Instead 
of  Insuring  against  the  "loss  of  a  band,"  it 
is  held  not  to  be  necessary  that  the  entire 
hand,  anatomically  speaking,  be  removed; 
bat  if  a  large  portion  thereof  be  severed,  and 
that  which  remains  be  absolutely  useless,  the 
insured  may  recover  as  for  the  loss  of  a  hand 
by  severance. 

In  Sneck  v.  Insurance  Co.,  88  Hun,  04,  34 
N.  Y.  Supp.  545,  the  policy  provided  that  the 
assureu  woulu  be  entitled  to  receive  a  certain 
sum  "if  loss  by  severance  of  one  entire  hand 
or  foot"  should  result  from  Injuries  of  the 
character  insured  against  About  one-half 
of  the  assured's  hand  was  cut  ofT  by  a  planer, 
and  the  evidence  was  that  the  remainder 
thereof  was  absolutely  useless.  It  was 
said  that  the  undertaking  to  Indemnity  the 
assured  against  loss  by  severance  of  one  en- 
tire hand  had  reference  not  alone  to  an  In- 
Jury  which  required  the  amputation  of  the 
entire  hand,  in  the  strict  anatomical  sense, 
but  tba't  the  effect,  as  well  as  the  extent  of 
the  loss  by  severance  was  to  be  considered  in 
determining,  whether,  within  the  terms  of 
the  contract,  the  '"entire  hand"  was  gone. 
And  It  was  said  that  the  specification  in  the 
policy  was  Intended  to  refer  to  the  manner, 
rather  than  to  the  exact  physical  extent  of 
the  injury.  And  where  it  Is  provided  that 
the  "loss"  of  an  arm  or  leg  shall  mean  "ac- 
tual amputation,"  it  is  not  necessary  to  a 
recovery  that  the  entire  arm  or  leg  shall 
have  been  severed.  It  is  sufficient  If  so 
macb  thereof  is  severed  as  to  leave  the  re- 
mainder useless  for  all  practical  purposes  to 
which  it  may  be  put  by  the  assured. 

In  Oarcelon  v.  Accident  Aas'n,  184  Mass.  8, 
67  N.  E.  868,  100  Am.  St  Rep.  640,  It  was 
held  that  the  amputation  of  an  arm  four 
Inches  below  the  elbow  was  a  "loss"  of  the 
arm  wltbin  the  meaning  of  a  stipulation  to 
the  eftect  that  the  word  "loss"  as  applied  to 
arm  or  leg  should  mean  "actual  amputation." 

And  In  Gahagan  v.  Morrlsey,  19  Pa.  Co.  Ct 
R.  238,  6  Pa.  Dlst  R.  135,  where  the  contract 
of  insurance  provided  that  for  the  "loss  of  a 
hand  at  or  above  the  wrist  Joint"  the  Insured 
should  be  considered  totally  disabled,  it  was 
held  that  the  entire  loss  of  the  use  of  the 
hand  might  be  fairly  regarded  as  coming 
within  the  legitimate  application  of  the  terms 
of  the  policy. 

In  none  of  these  cases,  however,  was  the 
language  employed  in  the  contract  of  Insur- 
ance such  as  that  contained  in  the  clause 
before  us.  Where  the  assured  has  lost  the 
entire  nse  of  a  hand  by  the  severance  of  a 


large  portion  thereof,  he  may  be  said  to  b<ive 
suffered  a  "loss"  of  the  hand  "by  severance," 
as  was  held  in  Sneck  v.  Insurance  Co.,  supra. 
And  though  It  Is  provided  that  the  word 
"loss"  shall  mean  actual  "amputation,"  the 
amputation  of  an  arm  below  the  elbow  may 
well  be  regarded  as  the  loss  of  the  arm  wltb- 
in the  meaning  of  this  stlpnlation,  as  In 
Oarcelon  v.  Accident  Ass'n,  supra.  In  such 
case  the  assured,  by  "severance"  or  "ifmputa- 
tlon,"  has  suffered  a  loss  of  the  member  in 
question,  in  that  he  has,  in  such  manner,  lost 
the  entire  use  thereof.  Likewise  it  may  well 
be  held  "that  the  loss  of  :i  hand  at  or  above 
the  wrist  Joint"  is  sustained  where  the  as- 
sured has  lost  the  total  use  of  a  hand,  as 
in  Gahagan  v,  Morrlsey,  supra;  for  then 
the  assured  has  lost  the  use  of  the  hand  to 
the  extent  specified — to  wit,  to  the  wrist 
Joint 

But  here  the  policy  provides  that  the  loss 
of  a  hand  shall  mean  loss  by  severance  at  or 
above  the  wrist  Joint.  Not  only  is  it  provided 
that  the  loss  of  such  member  shall  be  by 
physical  severance  thereof,  but  the  extent  of 
such  loss  is  made  exact  and  definite  by  locat- 
ing the  precise  point  at  or  above  which  such 
severance  shall  take  place. 

In  Fuller  v.  Insurance  Ass'n,  122  Mich. 
548,  81  N.  W.  826,  48  L.  R.  A.  86,  80  Am.  St 
Rep.  698,  it  was  held  that  a  by-law  of  a 
mutual  benefit  association  providing  that  any 
member  receiving  bodily  Injuries  which  alone 
should  "cause  amputation  of  a  limb  (whole 
hand  or  foot)"  would  be  entitled  to  certain 
benefits  did  not  cover  the  case  of  an  amputa- 
tion of  about  one-third  of  the  foot  though 
the  foot  was  rendered  useless  for  the  per- 
formance of  its  natural  functions.  And  In 
Chevaliers  v.  Shearer,  27  Ohio  Clr.  Ct  R.  509, 
the  constitution  of  the  association  defined 
"the  loss  of  a  band"  as  meaning  "amputation 
at  or  above  the  wrist."  As  a  result  of  in- 
juries, plaintiff's  right  arm  was  permanently 
disabled,  whereby  he  lost  the  »itlre  use 
thereof,  bat  neither  the  arm  nor  hand  had 
Xteea  amputated.  It  was  held  that  the  ploin- 
tifl  could  not  recover. 

In  the  Instant  case,  had  the  provision  of 
the  policy  agreeing  to  Indemnify  plaintiff  in 
the  amount  of  the  principal  sum  of  the  policy 
for  the  "loss  of  one  hand"  stood  entirely 
alone,  and  unaffected  by  any  other  provision 
thereof,  beyond  doubt  plaintiff  would  have 
been  entitled  to  recover,  having  lost  the  en- 
tire use  of  his  hand.  However,  the  very  next 
paragraph  of  the  policy  provides,  In  unmis- 
takable terms,  what  shall  be  meant  by  the 
"loss  of  one  band" ;  to  wit  the  loss  thereof 
by  severance  at  or  above  the  wrist  Joint 
Plaintiff  has  not  suffered  a  loss  of  bis  hand 
by  severance  at  or  above  the  wrist  joint; 
and  if  effect  is  to  be  given  to  the  last-men- 
tioned provision,  plaintiff's  case  must  fall. 

If  any  ambiguity  or  uncertainty  of  mean- 
ing could  be  said  to  Inhere  in  the  pertinent 
provisions  of  the  policy,  it  would  readily  be 


Digitized  by 


Google 


572 


m  SOUTHWESTERN  BBPOETEB 


(Mo. 


resolved  In  faTor  of  fhe  Insared  and  agialnst 
the  insurer.  Soch  \a  the  well-established  and 
wholesome  doctrine  with  respect  to  the  eon- 
stmction  of  Insurance  contracts.  As  is  said 
by  Lamm,  J.,  In  Mathews  t.  Modem  Wood- 
men, 236  Mo.  loc.  clt.  342,  139  S.  W.  155,  Ann. 
Cas.  1912D,  483: 

"It  is  a  Just  and  settled  rule  that  the  restric- 
tive terms  of  iDSurance  contracts  shnll  be  taken 
most  strsngly  against  the  insurer.  The  doctrine 
of  contra  proferentem  is  strictly  applied  with 
unaccommodating  vigor,  and  •  »  *  ambigui- 
ties are  blandly  resolved  in  favor  of  the  in- 
sured." 

If  It  appeared  that  the  portions  of  the  poli- 
cy under  consideration,  when  read  and  con- 
strued together,  were  at  all  ambiguous  or  of 
doubtful  import,  we  .should  not  hesitate  In 
the  least  to  "blandly"  resolve  such  ambiguity 
or  doubt  in  favor  of  the  Insured.  Indeed, 
the  policy,  should,  if  possible,  be  construed  so 
as  to  effectuate  the  insurance,  and  not  to  de- 
feat it;  for  the  Indemnity  is  the  very  object 
and  purpose  of  the  contract,  for  which  the 
Insured  has  paid  a  consideration.  See  Stlx 
v.  Indemnity  Co.,  175  Mo.  App.  171,  157  S.  W. 
870. 

Bnt  It  appears  that  the  defendant  has 
chosen  apt  language  to  indicate  that  it  does 
not  agree  to  Indemnify  the  insured  for  the 
loss  of  a  hand,  unless  such  loss  shall  consist 
in  the  actual  physical  severance  of  the  hand 
at  or  above  the  wrist  Joint.  It  is  by  no  means 
likely  that  the  policy  holder  so  understood, 
or  that  he  would  Icnowingly  have  accepted 
the  policy  with  snch  restrictive  limitations 
upon  his  right  to  recover  the  Indemnity  for 
the  loss  of  a  hand  or  foot;  but  we  can  find 
the  intention  of  the  parties  only  from  the  lan- 
guage employed  in  the  contract,  having  re- 
gard to  the  rules  of  interpretation  which  may 
be  applied  to  contracts  of  this  character.  We 
cannot  "blandly"  construe  the  troublesome 
provision  oat  of  the  contract,  and  disregard 
it  altogether ;  for,  however  great  may  be  our 
inclination  or  duty  to  protect  a  policy  holder 
against  intricate  or  obscure  technical  provi- 
sions designed  for  the  avoidance  of  liability 
on  the  part  of  the  insurer,  we  cannot  mak6 
a  contract  for  the  parties.  The  stipulation 
in  question,  as  we  have  said,  follows  Immedi- 
ately that  portion  of  the  policy  providing  for 
specific  losses,  in  the  same  type  in  which 
the  body  of  the  policy  is  printed.  Its  mean- 
ing appears  to  be  plain  and  unmistakable. 
It  pointedly  deflnes  what  shall  constitute  the 
"loss  of  a  hand"  so  as  to  entitle  the  assured 
to  the  Indemnity  provided  therefor.  Ijnder 
tlie  circumstances,  it  cannot  well  be  said  to 
constitute  a  "snare  to  the  unwary"  such  as 
is  denounced  in  La  Force  v.  Insurance  Co., 
4:s  Mo.  App.  530.  See,  also.  Stark  v.  Insur- 
ance Co.,  176  Mo.  App.  574,  159  S.  W.  758. 
Nor  do  we  perceive  any  ground  upon  which 
plaintiff  may  properly  be  relieved  from  the 
effect  thereof. 

Our  conclusion  is  that  the  learned  trial 


Judge  committed  no  error  in  forcing  plaintiff 
to  a  nonsuit. 

The  Judgment  must  therefore  be  aflirmed. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


COONEY  T.  LACLEDE  GASLIGHT  CO. 

(No.  13881.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 

8,  1014.    Rehearing  Denied  Dec.  22,  1914.) 

1.  Mabteb  and  Sebvakt  (S  286*)— Ihjvbt  to 
Servant— Question  fob  Jubt. 

In  an  action  for  injuries  to  an  employ^ 
demoljshing  a  platform,  caused  by  stepping  on 
an  insecure  board  in  the  flooring  of  the  plat- 
form, in  position  before  the  work  of  destruction 
was  commenced,  whereby  he  fell  and  was  in- 
jured, evidence  held  sufficient  to  take  the  ques- 
tion of  defendant's  negligence  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1001,  1006,  1008.  1010- 
1015,  1017-103.3,  1036-1042,  ICMM,  1046-1050; 
Dec.  Dig.  I  286.*] 

2.  Mastxb  and  Sebvant  ({  107*)  —  Safb 
Place  to  Wobk— Hazabdo08  Emplothent. 

The  duty  of  a  master  to  furnish  a  reason- 
ably safe  place  to  work  does  not  require  him 
to  provide  against  hazards  such  as  are  ordina- 
rily incident  to  the  employment,  as  when  the 
danger  is  temporary,  and  arises  from  the  bax- 
ard  and  progress  ot  the  work  itself,  such  as 
the  demolition  of  structures. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |g  199-202,  212,  264,  255; 
Dec.  Dig.  {  107.*] 

3.  Masteb  and  Servant  (|  205*)— Injttbibb 
TO   Sebvant— Contbibutobt  Neolioence— 

Inspection. 

An  employ^,  ordered  to  tear  down  a  plat- 
form,  may  assume  that  it  was  reasonably  safe 
from  the  fact  that  he  was  ordered  to  work  up- 
on it,  and  need  not  make  a  careful  inspection 
of  the  platform  for  planks  insecurely  fastened. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  647-549;  Dec.  Dig.  f 
205.*] 

4.  Master  and  Servant  (f  293*)— Injuries 
to  Servant— Dkstbdction  of  Platform — 
Instbuctions. 

In  an  action  for  injuries  to  an  employ^ 
demolishing  a  platform  merely  to  get  it  out  of 
the  way,  caused  by  stepping  on  a  plank  fastened 
to  a  joist  only  by  a  cleat,  whereby  he  fell  and 
was  injured,  an  Instruction  that  plaintiff  cou|d 
recover  if  defendant  knew,  or  by  ordinary  care 
could  have  known,  of  the  condition  of  the  plank, 
and  if  plaintiff  did  not  know,  or  by  ordinary 
care  could  not  know,  that  the  board  was  not 
supported  by  a  cross-plank.  Is  not  erroneous,  as 
authorizing  a  recovery  for  the  failure  to  inspect 
a  hazardous  work  over  which  defendant  had  no 
control,  since  the  platform  was  unsafe  before 
the  work  of  destruction  commenced. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §{  1148-1156,  1158-1160; 
Dec.  Dig.  {  293.*] 

5.  Master  and  Servant  (S  291*)— -Irjxtbies 
TO  Servant— Destbuction  of  platform — 
Instbuction. 

Neither  is  such  instruction  subject  to  the 
objection  that  it  leaves  it  to  the  jury  to  find 
that  defendant  could  and  plaintiff  could  not  by 
ordinary  care  have  discovered  the  insecure 
plank,  because  there  was  no  evidence  that  d«»- 
fendant  had  any  superior  opportunity  to  that 
of  plaintiff  for  making  the  discovery,  since  the 
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duty  to  inspect  the  work  was  on  defendant,  and 
not  on  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Gent.  Ttig.  {§  1133,  1134,  1136-114tJ: 
Dec  Dig.  I  291.»I 

6.  Masteb  and  Sebtaht  (f  217*>— Injurt  tq 
Sbbvant— Dbstbttctioh  of  Plattobm— As- 
scTKPTioN  or  Risk. 

A  servant,  ordered  to  demolish  a  platform 
merely  to  get  it  ont  of  the  way,  and  wno  is-  in- 
jured by  stepping  on  and  falling  with  a  plank 
fastened  to  a  joist  only  by  a  cleat,  which  con- 
dition existed  before  the  worlt  commenced,  and 
of  which  he  had  no  knowledge,  did  not  assume 
the  risk  of  injury  therefrom. 
.  (Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont  JUig.  jii  674-000;    Dec.  Dig.  )i 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  John  Cooney  against  the  Laclede 
GaijUght  Company.  From  a  Judgment  for 
plaiuUCt,  defendant  appeals.    AfBrmed. 

Percy  Werner,  of  St  Louis,  for  appellant 
John  B.  Dempsey,  of  St  Louis,  for  respond- 
ent. 

REYNOLDS,  P.  J.  This  is  an  action  by 
the  plaintiff  to  recover  damages  for  injuries 
alleged  to  bare  been  sustained  by  him  while, 
engaged  in  tearing  down  a  platform  upon  the 
order  of  a  representative  of  defendant,  the 
particular  worli  in  wliicb  plaintiff  waa  en- 
gaged at  the  time  being  the  removal  of  the 
fioor  and  footwalk  from  the  platform,  which 
bad  tieen  used  for  holding  coal  as  it  was 
unloaded  from  cars.  It  is  charged  that  while 
plaintiff  was  engaged  in  removing  the  planks 
comprising  the  platform,  and  while  be  was 
carrying  a  heavy  plank  which  he  was  about 
to  lower  to  the  ground,  he  stepped  upon  a 
plank  of  the  platform  and  the  plank  gave 
way,  by  reason  of  that  plank  not  reaching 
the  Joist  on  the  outside  of  the  supporting 
posts  and  there  being  no  Joists  on  the  inside 
of  the  posts;  that  this  short  plank  did  not 
have  any  support  save  cleats  nailed  under- 
neath it  and  to  the  plank  next  to  it,  and  was 
not  strong  enough  by  reason  thereof  to  sup- 
port the  weight  of  plaintiff  with  the  plank 
be  was  at  the  time  carrying.  It  Is  averred 
that  defendant  was  negligent  In  that  it  Imew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  Joist  above  described 
was  not  In  place  to  support  the  end  of  the 
plank,  and  that  In  consequence  thereof  the 
short  plank  was  without  adequate  support 
for  the  load  which  plaintiff  placed  upon  It, 
and  that  the  platform  was  not  a  reasonably 
safe  place  for  plaintiff  to  work.  It  is  fur- 
ther averred  that  by  reason  of  the  negligence 
of  defendant  as  above  set  forth,  and  of  the 
unsafe  condition  of  the  platform  or  walk 
when  he  stepped  upon  the  plank,  it  gave  way 
with  his  weight  and  the  added  weight  of  the 
load  he  carried,  and  that  plaintiff  was  pre- 
cipitated to  the  ground,  injuring  blm  as  de- 
scril>ed,  so  that  for  more  than  two  months 
following  the  fall  he  suffered  a  partial  paral- 


ysis of  the  hand  and  arm  and  was  unable 
to  hold  or  lift  anything,  and  has  been  unable 
to  follow  his  usual  or  any  vocation,  has  lost 
wages  as  a  laborer,  will  be  unable  to  perform 
lal>or  in  the  future,  has  expended  and  became 
obligated  for  large  sums  of  money  for  medi- 
cal and  surgical  attendance  and  medicines, 
and  is  permanently  Injured  and  has  suf- 
fered and  will  suffer  in  the  future  great  pain 
of  body  and  anguish  of  mind,  to  bis  dam- 
age, etc. 

The  amended  answer,  admitting  the  incor- 
poration of  the  defendant  and  that  It  was 
engaged  in  business  as  alleged,  and  denying 
every  other  allegation  in  the  petition,  pleads 
contributory  negligence  on  the  part  of  plain- 
tiff and  assumption  of  risk  by  him. 

A  trial  before  the  court  and  a  Jury  result- 
ed in  a  verdict  for  plaintiff,  from  wliicb  de- 
fendant, saving  exceptions  to  the  action  of 
the  court  in  overruling  its  motion  for  a  new 
trial,  has  duly  perfected  its  appeal  to  this 
court. 

The  errors  assigned  here  are  to  the  refusal 
of  the  court  to  direct  a  verdict  for  defendant,, 
and  to  error  in  the  first  instruction  given  on 
behalf  of  plaintiff,  it  being  claimed  that  the 
latter  was  unwarranted  by  the  evidence  and 
was  erroneous  and  misleading. 

There  was  evidence  tending  to  prove  that 
plaintiff,  a  common  laborer  in  the  employ  of 
defendant,  was  working  for  it  on  its  prem- 
ises, along  which  a  switch  track  of  a  railroad 
ran,  and  along  which  track  defendant  had 
constructed  a  platform  on  which  coal  deliv- 
ered by  car  to  it  was  unloaded.  On  the  day 
of  the  accident  the  foreman  came  to  plaintiff 
and  told  him  that  when  he  was  through  work- 
ing at  the  place  where  he  was  then  engaged 
to  "come  along"  with  him.  They  went  back 
across  the  west  side  of  the  railroad  and  were 
Joined  by  another  workman  and  went  to  this 
platform.  The  platform  was  about  nine  feet 
wide  and  from  100  to  120  feet  long,  the  south 
end  of  it  about  12  or  14  feet  from  the  ground, 
the  north  end  about  9  feet  al>ove  the  ground. 
The  flooring  of  this  platform  consisted  of 
heavy  2x10  boards,  16  feet  long.  The  fore- 
man directed  plaintiff  to  take  all  of  the  floor- 
ing off  and  to  "hurry  on  and  do  it"  Plain- 
tiff, assisted  by  the  other  workman,  started 
at  the  south  end  of  the  platform,  working 
toward  the  north.  He  walked  to  the  far  end 
and,  carrying  the  boards  to  the  north  end, 
banded  them  down,  board  by  board,  to  the 
man  on  the  ground  below  who  was  helping 
him.  In  the  course  of  his  work  be  bad  torn 
down  the  platform  to  within  two  16-foot 
board  lengths  of  the  north  end.  There  were 
about  three  boards  lying  across  this  north 
end  on  top  of  the  platform.  He  walked  out 
and  picked  up  the  first  one  which  was  lying 
there  and  banded  it  down,  then  went  to  the 
second  and  let  it  down,  and  picked  up  the 
third,  which  was  an  oak  board  about  18  feet 
long,  walked  out  with  that  and  stood  with 
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both  feet  on  the  outer  plank  of  the  platform, 
standing  there  in  position  to  hand  this  board 
down,  when  the  board  upon  which  he  was 
standing  gave  way  under  him  and  be  was 
precipitated  to  the  ground  and  apparently 
lay  there  unconscious  for  awhile.  It  was  in 
evidence  that  the  board  upon  which  plaintiff 
had  stepped  and  which  had  given  way  did 
not  rest  upon  the  Joist  at  its  north  end  and 
was  not  supported  at  that  end  by  the  cross- 
pieces  of  the  platform,  but  fell  short  of  that 
crosspiece  or  joist  and  was  supported  at  the 
end  by  a  cleat  nailed  under  it  and  to  the 
adjoining  plank,  and  that  the  weight  of  plain- 
tiff, with  the  added  weight  of  the  plank  he 
was  carrying,  had  caused  the  nails  in  the 
cleat  to  ^ve  way,  the  cleat  parted  from  the 
board,  and  so  it  fell,  carrying  plaintiff  with 
it  This  is  a  brief  but,  as  we  think,  a  fair 
statement  of  the  accident 

Plaintiff  testified  that  he  had  no  Icnowledge 
whatever  of  the  manner  in  which  this  partic- 
ular plank  was  supported,  did  not  know  that 
it  was  only  supported  by  this  cleat  and  that 
the  end  of  It  did'  not  rest  on  anything;  and 
in  point  of  fact  he  testified  that  he  had  not 
made  any  examination  of  the  platform  but 
had  worked  where  he  was  told  by  the  fore- 
man to  work.  This  was  practically  the  evi- 
dence given  by  plaintiff,  he  being  corroborat- 
ed in  It  by  the  man  who  was  working  with 
blm  at  the  time.  In  addition  to  this  there 
was  testimony  as  to  the  nature  and  extent 
of  his  injuries,  expenditures,  etc. 

At  the  conclusion  of  plaintiff's  evidence,  de- 
fendant moved  for  a  directed  verdict  This 
the  court  refused,  defendant  excepting. 

On  its  part  the  testimony  of  defendant 
being  that  of  the  foreman,  was  to  the  effect 
that  the  foreman  had  left  to  the  plaintiff  the 
detail  of  the  work;  had  not  told  him  to  go  up 
on  the  platform ;  that  he  could  have  done  the 
work  Just  as  well  from  under  it  as  to  have 
gone  on  top  pf  it  and  that  the  foreman  had 
no  knowledge  of  the  manner  in  which  this 
board  was  fastened,  had  no  knowledge  of  the 
fact  that  its  end,  instead  of  resting  on  joists 
or  crosspieces,  was  supported  merely  by 
cleats  or  a  cleat  to  another  board  or  plank 
adjoining  It 

At  the  conclusion  of  the  testimony  defend- 
ant renewed  its  demurrer,  which  was  over- 
ruled. 

At  the  Instance  of  plaintiff  the  court  gave 
an  instruction,  the  only  part  of  which  now 
complained  of  is  here  underscored  and  is  to 
the  effect  that  if  the  jury  found  from  the 
evidence  that  while  plaintiff  was  engaged  in 
removing  the  floor  planks,  he  stepped  upon  a 
plank  in  the  floor;  that  said  plank  was  not 
supported  at  the  end  near  where  plaintiff 
stepped  thereon  by  a  cross  plank  nailed  to 
the  upright  posts  forming  the  frame  work  of 
the  platform,  or  that  the  fattening  of  that 
floor  plank  to  the  next  floor  board  by  cleats, 
if  the  jury  found  that  it  teat  to  fattened,  teat 
not   $uffloientlt/    tecure    to    bear    plaintifTt 


■weight  whUe  ditcharging  M»  iutiet  at  direct- 
ed; that  defendant,  hy  itt  agents,  foremen 
or  overseers,  knew,  or  ty  the  exercise  of  ordi- 
nary care  for  the  safety  of  itt  employii,  could 
have  iMown  the  oondUion  of  the  ftoor  and 
supports;  "and  if  you  further  flnd  and  believe 
from  the  evidence,  that  plaintiff  did  not  know, 
or  that  by  the  exercise  of  ordinary  care  he 
oould  not  kiiotB  that  the  said  floor  plank  wat 
not  supported  by  a  cross  plank  and  that  the 
said  plank  wasinseourely  fastened  by  cleats," 
etc.,  then  plaintiff  is  entitled  to  recover,  un- 
less, under  other  instructions  given,  the  jury 
flnd  for  defendant 

At  the  instance  of  plaintiff  the  court  also 
Instructed  the  jury  as  to  the  measure  of  dam- 
ages. 

At  the  instance  of  defendant  it  gave  two 
instructions,  one  to  the  effect  that  If  the  Jury 
found  from  the  evidoace  that  plaintiff  was 
directed  to  demolish '  the  platform  In  ques- 
tion, and  given  full  control  of  the  work,  to 
choose  his  own  methods  and  his  own  men  to 
help  him,  and  that  plaintiff  was  injured  by 
one  of  the  dangers  incident  to  his  employ- 
ment In  wrecking  the  platform,  their  verdict 
should  be  for  defendant;  and  that  If  the  jury 
found  from  the  evidence  that  plaintiff  sustain- 
ed the  injuries  of  which  he  complains  by  rea- 
son of  his  own  negligence  directly  contrib- 
uting thereto,  In  getting  upon,  or  standing 
upon,  one  of  the  planks  of  the  platform  which 
he  was  engaged  in  wrecking,  if  the  jury  flnd 
from  the  evidence  that  he  was  so  engaged, 
because  the  plank  had  no  sufficient  support 
or  underpinning  at  the  time,  and  the  absence 
of  such  support  or  underpinning  he  might,  by 
the  exercise  of  ordinary  care  for  his  own 
safety  have  known,  and  by  the  exercise  of 
such  care  have  avoided  the  injury,  their  ver- 
dict should  be  for  defendant 

The  court  of  its  own  motion  instmcted  the 
jury  as  to  the  meaning  of  ordinary  care  and 
as  to  the  number  of  jurors  neces.sary  to  con- 
cur in  a  verdict  It  refused  instructions  ask- 
ed by  defendant  in  the  nature  of  demurrers 
to  the  evidence  as  also  one  which  is  to  the 
effect  "that  the  law  which  requires  a  master 
to  furnish  his  servant  a  safe  place  in  which 
to  work  does  not  require  the  master  to  make 
a  structure  which  is  in  process  of  demolition 
or  destruction  saf&" 

[1,2]  Considering  the  first  proposition  made 
by  the  learned  counsel,  that  there  is  no  evi- 
dence in  the  case  warranting  its  submission 
to  the  jury,  we  cannot  agree  to  its  correct- 
ness. It  is  true  that  the  duty  of  the  master 
to  furnish  a  reasonably  safe  place  to  work 
does  not  require  him  to  provide  against  haz- 
ards such  as  are  ordinarily  incident  to  the 
employment,  as  where  the  danger  is  tempo- 
rary and  when  it  arises  from  the  hazard  and 
progress  of  the  work  itself,  and  it  Is  true  that 
this  rule  has  been  held  as  particularly  ap- 
plicable to  dangers  arising  out  of  the  demoli- 
tion of  structures.  So  this  court  held  in  Zelg- 
enmeyer,  Adm'r,  t.  Goetz  Lime  &  Cement  Co., 
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113  Mo.  App.  ^,  S8  S.  W.  139,  and  Bloom- 
fleld  ▼.  Worster  Constrnctlon  Co.,  118  Mo. 
App.  254,  94  S.  W.  304,  as  also  the  Kansas 
City  Conrt  of  Appeals  in  Henson  t.  Armour 
Packing  Co.,  113  Mo.  App.  618,  88  S.  W.  166. 
So  It  has  been  held  by  the  courts  of  Illinois 
In  cases  cited  by  counsel,  and  by  the  Supreme 
Court  of  the  United  States  in  Armour  v. 
Hahn,  111  U.  S.  313,  4  Sup.  Ct  433,  28  L.  Ed. 
440.  So  too  the  text-writers  hold,  as  see  3 
Labatt's  Master  &  Servant  (2d  Ed.)  i  1177; 
4  Thompson  on  Negligence  (Ed.  1904)  }  3870. 

[3]  But  this  rule  is  not  applicable  to  the 
case  before  us.  This  plaintiff  was  not  injur- 
ed In  consequence  of  a  defect  or  imperfection 
or  weakness  in  this  platform  which  had  been 
brought  about  while  the  platform  was  being 
torn  down,  or  In  consequence  of  tearing  It 
down.  The  fatal  weakness  in  the  platform 
was  there  when  plaintiff  commenced  his  work, 
and  plaintiff  was  not  engaged  in  tearing 
down  this  section  of  the  platform;  in  point 
of  fact,  he  had  done  no  work  In  the  way  of 
demolition  of  that  part  of  it;  on  the  con- 
trary, he  was  using  it  as  a  place  on  which  to 
stand  and  over  which  he  could  walk  while 
lowering  the  planks  taken  from  other  parts 
of  the  platform.  Neither  the  plank  on  which 
be  stepped  nor  that  part  of  the  platform  had 
been  disarranged  or  rendered  unsafe  by  any 
act  connected  with  the  removal  or  tearing 
down  of  the  platform.  It  was  unsafe  from 
defects  inherent  to  its  own  manner  of  sup- 
port and  construction.  It  was  not  within  the 
obligation  of  plaintiff,  as  an  employe,  to  make 
a  careful  inspection  of  this  platform  upon 
which  he  was  ordered  to  do  bis  work.  He 
had  a  right  to  assume  that  it  was  reasonably 
safe  from  the  fact  that  be  was  ordered  to 
work  upon  it,  as  he  testifies  was  the  case. 
But  the  duty  primarily  and  clearly  was  upon 
the  employer,  through  Its  agent  who  was  rep- 
resenting it  in  the  general  supervision  of  this 
work,  to  see  that  this  platform  upon  which 
Its  employes  ware  required  to  work  was  rea- 
sonably safe.  It  is  clear  that  even  slight  In- 
spection would  have  shown  that  this  plank 
was  supported  at  one  end  only  by  a  cleat 
nailed  to  it  and  the  adjoining  board  and  that 
Its  end  did  not.  rest  on  anything.  So  It  would 
be  clear  that  the  strain  of  either  a  very 
heavy  man  or  of  any  heavy  burden,  when 
that  burden  was  cast  upon  the  loose,  un- 
supported end  of  this  plank,  would  be  apt 
to  cause  It  to  fall.  Whether  that  was  the 
condition  was  the  question  submitted  to  the 
Jury;  that  there  was  evidence  to  support  it 
Is  too  clear  for  argument. 

[4]  We  have  italicized  the  particular  parts 
of  the  Instruction  given  at  the  instance  Of 
plaintiff  and  on  which  error  is  now  assigned. 
It  is  objected  to  this  part  of  the  Instruction 
that  It,  la  effect,  tells  the  Jury  that  it  was 
the  duty  of  defendant,  by  its  agents,  foreman 
or  overseers,  to  have  inspected  the  old  plat- 
form which  was  to  be  wrecked  in  order  to 


discover  the  loose  or  Insuffldefntly  supported 
boards,  if  they  could  have  been  discovered 
by  the  exercise  of  ordinary  care.  It  is  said 
that  this  is  not  the  law,  Bloomfield  v.  Worst- 
er  Construction  Co.,  supra,  being  cited  in  sup- 
port of  this  and  as  holding  that  where  the 
work  is  hazardous  and  the  master  under- 
takes to  make  it  reasonably  safe  In  a  manner 
not  under  the  control  of  the  servant,  then  it 
becomes  the  master's  duty  to  use  ordinary 
care  In  that  behalf,  otherwise  not.  It  Is  fur- 
ther said  that  it  is  not  charged,  nor  is  there 
the  slightest  pretense  in  the  evidence  that  de- 
fendant Interfered  in  any  way  with  the  work, 
or  that  plaintiff  was  in  any  way  induced  to 
rely  on,  or  that  be  did  in  fact  rely  on  defend- 
ant or  Its  supervisor  to  avoid  any  of  the  dan- 
gers which  might  beset  the  work;  that  the 
work  here  done  could  not  be  said  to  be  even 
hazardous  and  that  under  the  facts  of  this 
case  no  such  duty  rested  on  plaintiff  to  search 
out  loose  boards,  as  this  instruction  tuld  the 
Jury  existed,  and  for  this  reason  it  is  claimed 
the  instruction  is  erroneoua  We  do  not  put 
that  construction  upon  it.  All  that  this  In- 
struction tells  the  Jury  is,  that  the  duty  of 
the  employer  is  to  furnish  a  reasonably  safe 
place  for  Its  employ^  to  do  this  work.  There 
does  not  appear  to  have  been  any  thing  ex- 
tra hazardous  about  this  particular  piece  of 
work,  nothing  to  show  that  the  platform  was 
being  pulled  down  because  It  was  insecure, 
but,  so  far  as  the  evidence  shows,  it  was  sim- 
ply being  removed  In  the  ordinary  course  of 
defendant's  business.  Why  this  was  so,  does 
not  appear  and  no  suggestion  arises  from  the 
testimony  that  the  work  upon  which  plaintiff 
was  engaged  was  in  any  way  hazardous. 
Whatever  hazard  might  have  occurred  In  the 
mere  fact  of  tearing  down  the  structure  has 
no  bearing  here,  because  at  the  tilme,  and 
when  plaintiff  was  injured,  and  at  the  place 
where  he  was  injured,  he  was  not  tearing 
down  this  platform  but  was  using  it,  as  he 
had  a  right  to  do,  in  the  course  of  his  work, 
under  the  assumption  that  It  was  reasonably 
safe  for  the  work  he  was  engaged  In. 

[S]  The  second  objection  urged  to  this  in- 
struction Is  that  the  court  leaves  It  to  the 
Jury  to  find  that  defendant  could  and  plain- 
tiff could  not,  by  the  e.vercise  of  ordinary 
care,  hare  discovered  the  unsupported  floor 
plank.  It  la  claimed  that  under  the  evidence 
this  was  unwarranted  and  that  thefe  is  not 
the  slightest  evidence  that  anybody  connected 
with  the  defendant  had  any  opportunity  su- 
perior to  that  of  plaintiff  for  making  the  dis- 
covery. The  trouble  with  this  contention  is 
that  the  duty  to  inspect  the  work  and  to  see 
that  it  was  reasonably  safe  was  on  defend- 
ant, not  on  plaintiff.  We  do  not  think  that 
this  instruction  is  subject  to  the  criticism 
made  on  it  and  considering  It  in  connection 
with  the  instructions  the  court  gave  at  the 
instance  of  defendant,  we  think  that  the 
case  was  properly  submitted  and  that  It  was 
clearly  a  case  for  the  Jury. 
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[I]  It  Is  said  by  counsel  for  appellant: 
"If  under  the  facts  of  this  case  plaintiff  did 
not  assume  the  risk  of  the  very  mishap  from 
which  he  suffered,  then  in  our  humble  opinion, 
the  old  doctrine  of  assumption  of  the  ordinary 
risks  incident  to  a  particular  service,  must  he 
rooted  out  of  our  law  and  a  new  one  of  insur- 
ance against  injury  must  be  substituted  by  our 
courts  for  it." 

Counsel  Is  unduly  alarmed.  It  Is  true  that 
the  doctrine  of  assumption  of  risk  has  been 
very  much  limited  in  its  application  by  our 
Supreme  Court,  but  as  pointed  out  by  Judge 
Fnrls,  in  Patrum  v.  St  Louis  &  S.  P.  R.  Co. 
recently  decided,  not  yet  officially  reported, 
but  see  168  S.  W.  622,  under  the  name  of 
contributory  negligence,  It  Is  still  recognized 
as  In  force.  But  It  has  no  application  here. 
To  invoke  assumption  of  risk  as  against  the 
claim  of  this  injured  employe,  it  must  appear 
that  the  risk  was  one  incident  to  the  employ- 
ment and  which  did  not  arise  from  the  em- 
ployer's negligence.  Absent  that,  there  Is  no 
assumption.  Here  there  was  np  knowledge 
on  the  part  of  the  plaintiff  of  the  hidden 
danger  and  hence  no  assumption  of  risk. 

Finding  no  reversible  error,  the  Judgment 
of  the  circuit  court  Is  affirmed. 

NORTONI  and  ALLBN,  JJ.,  concur. 


HOTiLKAH-DTECKMANN        REFRIGERA- 
TOR   &    FIXTURE    CO.    V.    ST.    LOUIS 
HOUSE    &    WINDOW    CLEANING    CO. 
(No.  13831.) 

(St.  Louis  Court  of  Appeals.     Missouri     Dec. 
8,  1914.    Rehearing  Denied  Dec.  22,  1914.) 

1.  Frauds,    Statute    of    (f   85*)— Sam   of 
Goods— Amount  of  Price. 

A  sale  of  goods  of  a  value  exceeding  $30 
falls  within  the  statute  of  frauds,  and  no  re- 
covery can  be  had  on  the  contract,  where  there 
was  neither  written  memorandum  nor  payment 
of  earnest  money,  unless  there  was  a  delivery 
and  acceptance  of  a  part  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {  141;    Dec.  Dig.  {  85.*] 

2.  Sales  (|  181*)—Dklivert— Evidence. 

In  an  action  for  the  purchase  price  of 
goods,  evidence  held  sufficient  to  show  delivery 
and  acceptance  of  part  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i§  473-491;   Dec.  Dig.  §  181.*} 

8.    Appeai,  and   Ebbob   (|  1010*)— Review — 

FiNDl'NGS. 

A  iiudlng  of  fact  by  the  trial  court  sitting 
without  a  jury  is  conclu.<iive  on  appeal,  if  sup- 
ported by  substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  3979-3982,  4024;  Dec. 
Dig.  S  1010.*] 

4.  Frauds,    Statute   of    ({   89*)— Sale   of 
Goods. 

Where  a  sale  of  goods  was  within  the  stat- 
ute, an  acceptance  of  all  and  delivery  of  only  a 
p.-xrt  of  the  goods  satisfies  the  statute  of  frauds 
(U<'V.  St.  1909,  $  2784). 

I  Kd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  j|§  165-173;   Dec.  Dig.  |  89.*] 


5.  Frauds,  Statuik  or  ({  89*)— Sales— Ac- 
ceptance— What  Constitutes. 

Acceptance  and  delivery,  in  case  of  a  sale 
of  goods,  need  not  be  contemporaneous;  and 
acceptance  may  precede  delivery,  although,  to 
take  the  case  out  of  the  statute  of  frauds,  de- 
livery  must  he  made  in  pursuance  of  the  con- 
tract. 

\EA.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  §{  165-173;  Dec.  Dig.  | 
89.*] 

Appeal  from  St.  Louis  Circuit  Ck)urt;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  the  Hollrah-Dleckmann  Refrig- 
erator &  Fixture  Company,  a  corporation, 
against  the  St  Louis  House  &  Window  Clean- 
ing Company,  a  corporation,  begun  In  Justice 
court  and  appealed  by  defendant  to  the  cir- 
cuit court  From  a  Judgment  there  for  plain- 
tiff, defendant  appeals.    Affirmed. 

George  B.  Webster,  of  St.  Louis,  for  appel- 
lant Rassleur,  Eammerer  &  Rassleur,  of 
St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  acUon,  Instituted 
before  a  Justice  of  the  peace  on  an  account 
for  office  railing,  glass  partitions  and  doors, 
the  amount  being  $333,  resulted  in  a  verdict 
for  plaintiff,  from  which  defendant  appealed 
to  the  circuit  court,  where  on  a  trial  before 
the  court,  a  Jury  having  been  waived.  Judg- 
ment went  for  plaintiff  for  the  amount 
claimed. 

[1]  It  was  Insisted  at  the  trial  In  the  cir- 
cuit court  'that  there  was  no  evidence  of  de- 
livery or  acceptance  of  the  goods,  and  as  the 
sum  claimed  exceeded  $30,  and  no  memoran- 
dum In  writing  had  been  executed  between 
the  parties,  that  the  transaction  fell  within 
the  provisions  of  our  statute  of  frauds.  When 
this  objection  was  made  at  the  trial,  coun- 
sel for  plaintiff,  admitting  that  the  contract 
was  not  in  writing,  stated  that  if  they  did 
not  show  a  compliance  vrith  the  statute, 
proving  an  acceptance  and  delivery  of  part ' 
of  the  goods  sold,  plaintiff  could  not  recover. 
Thereupon  plaintiff  Introduced  Its  testimony 
and  at  the  close  of  it  defendant  asked  the 
court  to  declare  that  under  the  law  and  the 
evidence  in  the  case  plaintiff  was  not  entitled 
to  recover.  The  court  refused  this,  where- 
upon defendant  introduced  its  evidence,  and 
plaintiff  Introducing  evidence  in  rebuttal,  de- 
fendant again  renewed  its  request  for  a  dec- 
laration to  the  effect  that  plaintiff  could  not 
recover.  '  This  the  court  refused  and  rendered 
Judgment  in  favor  of  plaintiff  and  against 
defendant  and  its  surety  on  the  appeal  bond 
for  the  amount  claimed  and  Interest  Filing 
a  motion  for  new  trial  and  excepting  to  the 
action  of  the  court  in  overruling  it  defendant 
has  duly  perfected  its  appeal  to  this  court. 

Here  it  Is  Insisted  that  the  action  is  one 
in  the  nature  of  assumpsit  for  the  sale  of 
goods,  wares  and  merchandise  at  a  price  of 
more  than  $30,  the  transaction  thus  being 
within  the  statute  of  frauds;   that  as  there 


*For  other  casea  see  same  topic  and  aecUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexea 
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was  no  written  contract  and  no  payment  on 
account  of  the  purchase  price,  the  declara- 
tion of  law  asked  by  defendant  should  have 
been  given,  as  the  evidence  was  Insufficient 
to  establish  delivery  and  acceptance,  both  of 
which  must  occur  to  avoid  the  statute. 

[1-4]  Counsel  very  strenuously  argues  that 
there  is  a  failure  of  evidence  of  acceptance 
and  delivery.  Reading  the  testimony  In  the 
case,  we  are  compelled  to  say  that  we  can- 
not agree  with  counseL  There  Is  evidence 
tending  to  prove  that  defendant,  desiring  to 
have  certain  office  fixtures,  partitions  and  the 
like,  Installed  In  Its  place  of  business,  Invited 
a  proposal  for  the  work  from  plaintiff,  which 
proposal  plaintiff  made  In  writing,  proposing 
to  do  the  work  required  for  $43&  This  pro- 
posal was  signed  by  a  representative  of  plain- 
tiff and  presented  In  duplicate  to  the  pres- 
ident of  defendant.  The  parties  went  over 
It,  made  some  changes  In  It  and  plaintiff  left 
the  proposal  which  it  had  signed  in  duplicate, 
with  the  president  of  the  defendant  company, 
who  retained  them  but  never  signed  them  In 
behalf  of  defendant  It  also  appears  that  de- 
tail plans  and  specifications  of  the  proposed 
work  were  drawn  up  which  were  settled  upon 
by  both  parties.  Thereupon  plaintiff  made  up 
the  material  and  the  president  of  defendant 
going  to  plaintUTs  factory  where  the  mate- 
rial was.  It  then  being  all  completed  and 
ready  to  be  installed  except  that  the  paint 
was  not  dry,  and  all  made  in  accordance  wltli 
the  plans  and  specifications,  as  a  witness  for 
plaintiff  testified,  defendant's  president  look- 
ed It  over  very  carefully.  "The  entire  job 
was  complete,"  said  a  witness,  when  the  pres- 
ident of  defendant  walked  into  the  finishing 
room  in  which  the  material  was  standing. 
It  was  shcfwn  to  him  and  he  looked  at  it  and 
said  it  was  satisfactory.  "He  sized  It  up 
very  closely  and  looked  at  it,  and  asked  me 
how  soon  I  was  going  to  Install  It  for  him," 
said  a  witness,  and  "I  told  him  I  would  in- 
stall It  the  next  Tuesday,  which  I  did. 
*  *  *  As  he  was  leaving  the  office  door, 
I  was  standing  there  and  asked  him — I  says 
to  him,  'How  do  you  like  the  Job,'  and  he 
said.  It  surely  looks  pretty.' "  The  material 
was  afterwards  taken  to  the  place  of  busi- 
ness of  defendant  and  part  of  it  installed. 
Plaintiff  was  proceeding  to  install  all  of  it, 
when  defendant's  president  made  objection 
to  various  parts  of  It  which  he  wanted  chang- 
ed, as  for  instance  locks,  and  the  manner  in 
which  the  door  was  to  be  hung.  It  seems 
that  plaintiff  agreed  to  change  the  character 
of  the  locks,  but  the  workman  in  charge  of 
the  Job  refused  to  make  an  alteration  in  the 
place  and  manner  in  which  the  door  in  the 
partition  was  located,  he  saying  that  this  was 
In  accordance  with  the  plans  and  spedflca- 
tlons  by  which  he  was  working.  An  officer 
of  plaintiff  afterwards  arrived  at  defendant's 
idaoe  and  he  also  refused  to  make  the  change, 
claiming  that  the  material  was  according  to 
plans  and  spedflcktlons  and  that  the  change 
171  aW/-«7 


would  Involve  an  entire  change  in  the  work, 
and,  insisting  that  it  was  according  to  plans 
and  speclflcatlons,  refused  to  make  this  al- 
teration. Wbereui)on  the  president  of  de- 
fendant declined  to  proceed  any  farther  with 
the  matter,  declined  to  allow  plaintiff  to  go 
on  with  the  Installation  of  the  partition  and 
railing,  or  to  allow  it  to  complete  the  Job. 
Whereupon,  leaving  the  material  so  far  as 
delivered  on  the  premises  of  defendant,  plain- 
tiff was  forced  to  discontinue  further  work. 
The  account  is  for  the  value  of  the  partition 
and  railing,  there  being  evidence  that  they 
were  of  the  value  charged  for  in  the  account. 

The  defense,  apart  from  the  statute  of 
frauds,  was  that  the  articles  were  not  as  con- 
tracted for;  that  there  had  been  no  accept- 
ance of  them,  and  no  delivery.  As  before  re- 
marked, the  case  was  before  the  court  with- 
out a  jury  and  beyond  the  instructions  asking 
for  a  verdict  for  defendant,  no  instructions 
or  declarations  of  law  were  asked  or  given. 

The  question  as  to  whether  the  articles 
sued  for  or  any  part  thereof  were  accepted 
and  received  by  defendant,  both  of  which 
must  aK)ear,  was  a  question  of  fact,  to  be  de- 
termined by  the  trial  court,  and  its  conclusion 
U  binding  upon  us,  if  supported  by  substan- 
tial evidence.  There  was  substantial  evi- 
dence to  ^how  an  acceptance  of  all  of  the  ma- 
terial and  delivery  of  at  least  part  of  It. 
When  that  happens,  the  requirements  of  the 
Statute  (section  2784,  Revised  Statutes  1909) 
are  met.  Rickey  et  aL  v.  Tenbroeck  et  aL, 
63  Mo.  563,  loa  dt  569;  Earl  Fruit  Co.  v. 
McKlnney,  65  Mo.  App.  220. 

[S]  Acceptance  and  delivery  need  not  be 
contemi>oraneons ;  acceptance  may  precede 
delivery.  A  delivery,  to  take  the  case  out  of 
the  statute,  must  be  made  in  pursuance  of 
the  contract,  and  the  question  whether  it 
was  so  made  or  not  is  for  the  jury  or  the 
conrt  sitting  as  a  trier  of  fact 

"Due  acceptance  and  receipt  of  a  substantial 
part  of  the  goods  will  be  as  operative  as  an  ac- 
ceptance and  receipt  of  the  whole;  and  the  ac- 
ceptance may  either  precede  the  reception  of 
the  article,  or  may  accompany  their  reception." 
Garfield  v.  Paris,  96  U.  S.  557,  loc.  cit.  366  (24 
L.  Ed.  821). 

In  Cross  t.  O'DonneU,  44  N.  X.  661,  It  Is 
said  Goc.  cit  664): 

"There  is  nothing  in  the  statute  which  re- 
quires that  the  accepting  and  receiving  should 
be  at  the  same  time.  Either  may  precede  the 
other;  and,  after  both  have  concnrred,  the  stat- 
ute baa  been  complied  with  and  the  contract 
becomes  operative  and  valid." 

This  case  presents  a  state  of  facts  very 
similar  to  those  In  Vletor  v.  Stroodc,  5  N.  T. 
Supp.  669,  in  which  it  was  held  that  the  facts 
in  evidence  were  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute.  Our  con- 
clusion Is  that  there  was  no  error  in  the  ac- 
tion of  the  circuit  court  and  Its  Judgment  In 
favor  of  plaintiff  Is  affirmed. 

NOBTONI  and  ALLBN,  JJ.,  concur. 
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BUTHERFORD  v.  SAMPLE.    (No.  1428.) 

(Springfield   (liourt   of   Appeals.     MiaaourL 
Dec.  12,  1914.) 

1.  JtJDGMKHT  (i  252*)— AFFUCABILITT  TO  PB- 

WTION. 

Where  plaintiff's  petition  justifies  the  re- 
lief to  wUcn  plaintiff  is  entitled,  it  may  be 
granted,  though  somewhat  different  from  the 
specific  reUef  sought. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  441,  442 ;  Dec  Dig.  i  252.*] 

2.  MOBTOAQES    (I  201*) — INBUBANCE  BT   MOBI- 

QAGEE—PBocEEDa— Interest— Ceedit, 

Where  a  mortgagee  does  not  insure  his  own 
interest,  but  takes  out  insurance  for  and  at 
the  expense  of  the  mortgagor,  the  mortgagee,  on 
collecting  the  iMlicy  after  loss,  is  bound  to  ac- 
count to  the  mortgagor  for  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  a  532-536;  Dec.  Dig.  f  201.*] 

3.  MoBTOAOEs  (S  518*)— Deed  of  Tbust— Ac- 

COUNTINO. 

Where  the  beneficiary  under  a  deed  of  trust 
purchased  a  special  tax  bill  against  the  prop- 
erty, paid  general  taxes,  insurance  premiums, 
etc.,  prior  to  a  foreclosure  sale,  and  then  collect- 
ed insurance  on  the  destruction  of  tiie  build- 
ings, he  was  bound  to  credit  his  bid  at  the  sale 
under  the  deed  on  the  costs  of  the  sale  and 
against  the  payments  made  by  him,  and  credit 
any  balance  remaining  together  with  the  insur- 
ance collected,  on  the  note,  paying  any  balance 
then  remaining  after  satisfying  the  note  to  the 
grantor,  and  his  failure  to  do  so  rendered  him 
liable  to  the  grantor  for  snch  balance,  with 
interest  at  6  per  cent. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1520;  Dec.  Dig.  {  518.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Franlc  Kelly,  Judge. 

Action  by  N.  B.  Rutherford,  as  adminis- 
tratrix of  tbe  estate  of  B.  F.  Rutherford, 
against  T.  G.  Sample.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  aud  re- 
manded, with  directions. 

Duncan  &  McCarty,  of  CarutbersvUle,  and 
J.  R.  Brewer,  of  New  Madrid,  tor  appellant. 
Jere  S.  Oossom,  of  Caruthersvllle,  for  re- 
spondent. 

ROBEBTSON,  P.  J.  B.  F.  Rutherford,  be- 
ing the  owner  of  a  lot  In  the  dty  of  Caruth- 
ersvllle, executed,  with  his  wife,  under  date 
of  December  19,  1906,  to  one  Sam  Jeftress, 
as  trustee,  a  deed  of  trust  thereon  to  secure 
the  payment  of  his  note  for  $500  of  even  date 
therewith  to  the  defendant,  due  one  year  aft- 
er Its  date,  providing -for  Interest  at  the  rate 
of  8  per  cent  per  annum,  compounded  an- 
nually If  not  so  paid.  Only  one  year's  inter- 
est was  paid  on  this,  presumably  the  Interest 
for  the  first  year.  A  sldewaUc  was  built 
along  this  property,  a  special  tax  bill  Issued 
therefor  to  D.  B.  Greene,  suit  brought  there- 
on against  Rutherford  and  defendant,  judg- 
ment obtained,  special  execution  issued,  the 
property  advertised,  and  at  the  sale  on  July 
19,  1911,  it  was  knocked  off  to  W.  R.  Lacy  on 
his  bid  of  1350  or  $375.  The  sheriffs  deed 
was  not  executed  until  March  7,  1913,  more 


than  two  months  after  the  suit  at  bar  was 
commenced,  and  after  the  term  of  o£9ce  of 
the  then  sheriff  had  expired.  The  sberllTs 
deed  was  made  to  the  defendant  After 
this  sale  the  defendant  had  the  dwelling 
house  on  the  lot,  then  occupied  by  Rutherford 
as  his  home,  insured  against  loss  by  fire,  in 
defendant's  name  as  owner,  for  the  sum  of 
$1,000.  The  defendant  caused  the  property  to 
be  advertised  for  sale  under  the  deed  of 
trust  for  January  2,  1912.  At  about  4  o'clock 
on  the  morning  of  the  day  of  the  sale  the 
house  burned ;  the  sale  was  had,  the  defend- 
ant bid  thereat,  and  the  property  was  sold  to 
him  for  $418,  and  on  February  1,  1912,  he 
received  the  trustee's  deed.  Thereafter  the 
defendant  collected  about  $950  from  the  in- 
surance company  for  the  loss  of  said  build- 
ing. Rutherford  and  Lacy  testified  that  it 
was  arranged  between  them  that  Rutherford 
should  have  the  property  released  for  the 
claim  of  the  special  tax  bill,  upon  Rutherford 
paying  him  the  amount  of  his  judgment  and 
costs,  all  amounting  to  $181.67.  Lacy  and 
Rutherford  both  testified  that  the  sheriff 
was  directed  to  make  a  deed  to  Rutherford. 
Rutherford,  not  having  the  money  with  which 
to  settle  with  lAcy,  arranged  with  defendant 
to  make  the  payment,  which  defendant  did, 
and  the  sheriff  testified  that  Rutherford  di- 
rected the  deed  to  be  made  to  the  defendant 
No  part  of  Lacy's  bid  was  credited  on  the 
note.  The  sheriff  testified  that  be  thcfught  he 
took  a  receipt  from  Rutherford  for  the  differ- 
ence between  the  amount  that  was  due  Lacy 
on  his  tax  bill.  Including  the  court  costs,  and 
the  amount  of  the  bid,  but  did  not  produce 
the  receipt  at  the  trial.  Defendant  Insists 
that  be  made  the  arrangement  wlUi  the  hold- 
er of  the  tax  bill  for  the  settlement  of  the 
claim,  and  was  Implicated  In  no  way  with 
Rutherford.  The  Insurance  agent  testified 
that  he  solicited  Rutberford  for  Insurance 
on  the  building,  but  that  Rutherford  told  him 
that  defendant  owned  the  property,  "or  words 
to  that  effect ;  be  said  If  It  was  Insured,  Mr. 
-Sample  would  have  to  insure  It"  Defendant 
testified  that  when  the  insurance  was  ad- 
Justed,  Rutherford  disclaimed  any  Interest  in 
the  property,  and  the  Insurance  agent  testi- 
fied that  be  did  not  remember  anything  of 
the  kind  being  stated  by  Rutberford.  About 
two  months  before  the  sale  under  the  deed 
of  trust  the  defendant  wrote  to  Rutherford 
as  follows: 

"Mr.  Ben  Rutherford— Dear  Sir.  Now  I  have 
turned  that  over  to  the  Bank  of  Caruthersvllle. 
I  told  you  I  would  give  you  2  months  and  you 
told  me  if  I  would  wait  one'  more  month  and  if 
you  did  not  sell  the  place  you  would  turn  it  over 
to  me.  Now  you  are  wanting  to  wait  until  tlie 
first.  It  would  be  the  same  then.  I  otTered 
you  $200.00  last  summer  and  now  yon  have 
fooled  around  and  the  place  will  l>e  sold.  I 
told  Dave  Huffman  to  advertise  the  place  if 
yon  did  not  bring  up  my  part  I  could  have 
made  some  money  out  of  the  money  I  paid  out 
to  Dennis  Greene  and  others.  Bin,  yon  have 
been  treated  as  well  as  I  could.    Let  me  know. 
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I_  told  Dave  that  if  you  wanted  180  dollars  and 
give  possession  at  once,  I  would  take  the  place, 
that  was  the  best  I  would  do  after  waiting  and 
if  7on  did  not  want  to  do  that  to  haye  the  place 
sold  let  it  bring  what  it  would. 

"Thb  is  the  last  time  I  expect  to  wait  If 
you  had  paid  up  the  interest  and  settled  off  the 
sidewalk  business  I  would  have  waited,  but  it 
is  all  up  now.  T.  O.  Sample." 

The  testimony  discloses  that  at  the  time 
the  deed  of  trust  was  given  Rutherford  had 
insurance  on  the  house,  and  that  a  rider 
was  put  on  the  policy  to  protect  defendant. 
Defendant  testified  that  he  went  to  Ruther- 
ford after  the  execution  sale,  and  tried  to 
get  him  to  have  the  property  insured.  Ruth- 
erford, who  was  about  50  years  of  age  and 
in  poor  health,  moved  to  Kentucky  after  the 
house  burned,  and  after  this  suit  was 
brought  died,  and  the  suit  has  been  revived 
in  the  name  of  his  survlTlng  wife  as  admin- 
istratrix of  his  estate.  Before  his  death  his 
deposition  had  been  taken  and  was  used  at 
the  trial.  This  action  is  brought  seeklog  an 
accounting  and  the  petition,  after  alleging 
the  facts,  prays  for  general  relief.  Several 
witnesses  testified,  and  were  uncontradicted, 
that  the  value  of  the  property  in  November, 
1911,  was  11,600.  The  Judgment  of  the  cir- 
cuit court  was  for  defendant,  and  plaintiff 
has  appealed. 

[1]  While  it  Is  difficult  to  ascertain  with 
certainty  the  exact  theory  on  which  the  case 
was  disposed  of  below  and  Is  presented  here 
(the  facts  were  all  developed  without  objec- 
tion), yet  as  the  petition  justifies  It,  we  shall 
dispose  of  the  case  according  to  the  equities 
of  the  parties,  although  the  relief  granted 
may  be  somewhat  different  from  the  specific 
relief  sought  PliilUps  v.  Jackson,  240  Mo. 
310,  836,  144  S.  W.  112. 

The  testimony,  under  the  situation  of  the 
parties  as  existing  when  the  execution  sale 
was  bad,  leads  to  the  Irresistible  conclusion 
that  the  defendant,  when  he  paid  Lacy,  In- 
tended It  only  as  a  payment  to  protect  his  se- 
curity as  beneficiary  under  the  deed  of  trust, 
as  is  done  by  a  mortgagee  in  the  payment 
of  general  taxes.  His  statements  in  the  let- 
ter to  Rutherford,  his  declared  effort  to  have 
Rutherford  secure  Insurance,  and  his  conduct 
in  not  having  the  deed  made  to  him  until 
after  this  suit  was  brought,  conclusively 
show  this.  And  why  should  he  cause  Iiis 
property  to  be  advertised  and  sold  under  the 
deed  of  trust?  Whether  the  fact  that  the 
sale  to  Lacy,  and  his  direction  to  make  the 
deed  to  defendant,  assuming  that  he  gave 
such  orders,  were  sufficient  to  give  validity 
to  such  a  conveyance,  is  unnecessary  to  de- 
cide, aa  it  la  evident  defendant  desired  no 
such  conveyance,  except  as  a  weapon  to  use 
In  this  suit 

[2]  The  only  troublesome  Question  In  this 
case  Is  VI  to  the  insurance  money.  If  the 
defendant  insured  his  own  interest  in  the 
lot  without  any  agreement  between  him  and 
Rutherford,  then  plaintiff  Is  not  entitled  to 
any  of  the  proceeds  of  the  Insurance;  but  it 


defendant  arranged  with  Rutherford  for  the 
insurance  at  the  charge  of  Rutherford,  then 
plaintiff  is  entitled  to  have  an  account  taken 
of  the  proceeds.  Dick  t.  FrankUn  Fire  Ins. 
Co.,  10  Mo.  App.  376,  38^;  Id.,  81  Mo.  103; 
McDowell  V.  Morath,  64  Mo.  App.  290,  297. 
It  then  became  necessary  to  determine  If 
there  was  an  arrangement  between  defendant 
and  Rutherford  whereby  defendant  was  to 
procure  this  Insurance  at  the  charge  of  Ruth- 
erford. We  hold  there  was.  Rutherford  tes- 
tifled  tliat  he  arranged  with  defendant  for 
him  to  procure  the  insurance  in  his  (Ruther- 
ford's) name,  and  charge  him  with  J:he  pre- 
mium, and  that  defendant  afterw^ds  told 
him  it  was  |9 ;  that  he  (Rutherford)  shortly 
thereafter  learned  that  the  policy  was  Issued 
to  defendant,  and  upon  inquiring  why  this 
was  done,  defendant  said  "it  would  be  all 
right;'  the  most  of  It  was  coming  to  him." 
This  conversation  the  defendant  did  not  de- 
ny. Defendant  admits  be  went  to  Ruther- 
ford to  try  to  get  him  to  insure  the  proper- 
ty. Ttie  testimony  of  the  Insurance  agent 
does  not  aid  defendant  The  agent,  as  above 
quoted,  said  Rutherford  told  him  that  "If  It 
was  Insured,  Mr.  Sample  would  have  to  In- 
sure It"  This  rather  corroborates  Ruther- 
ford, because  he  said  he  did  not  have  the 
money  to  pay  for  the  insurance  and  had  ar- 
ranged with  defendant  therefor.  Another 
persuasive  reason  for  upholding  this  theory 
is  that  defendant  had  no  right  to  take  and 
collect  a  greater  amount  of  Insurance  than 
the  value  of  his  interest  (Dick  Case,  supra, 
10  Mo.  App.  at  page  385),  which  was  what 
Rutherford  owed  him,  and  to  hold  that  he 
did  otherwise  would  be  to  convict  him  of  a 
wrong  and  to  permit  liim  to  take  advantage 
of  It 

[3]  The  situation,  then,  at  the  date  of  and 
prior  to  the  sale  under  the  deed  of  trust 
was  that  Rutherford  owed  defendant  the 
note,  and  Interest  thereon,  the  amonnt  de- 
fendant paid  Lacy,  the  general  taxes,  if  any, 
paid  by  defendant  on  the  lot,  and  the  amount 
paid  for  the  insurance,  with  Interest  on  said 
sums  from  date  of  payment  at  the  rate  of 
6  per  cent  per  annum  up  until  the  date  of 
sale.  At  the  date  of  and -after  the  sale  de- 
fendant should  have  credited  his  bid  on  the 
costs  of  the  sale  and  on  the  said  payments 
made  by  him,  and  if  then  there  was  any  bal- 
ance, It  should  have  been  credited  on  the 
note.  After  the  Insurance  was  collected,  he 
should  have  credited  on  the  note  sufficient 
of  the  sum  realized  therefrom  to  pay  the  note 
in  full  and  paid  the  balance  to  Rutherford. 
Curtis  V.  Moore,  162  Mo.  442,  454,  63  S.  W. 
80.  His  failure  to  do  this  rendered  him  lia- 
ble to  plaintiff  for  said  balance,  with  inter- 
est at  6  per  cent  per  annum  from  the  date 
of  Rutherford's  demand,  which  defendant 
did  not  deny,  February,  1912,  say  March  1, 
1912. 

The  judgment  Is  reversed  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
take  an  accounting  as  above  Indicated  and 
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to  enter  judgment  for  plaintiff  for  whatever 
sum  la  found  to  be  dae  as  a  result  thereof. 

FABRIMOTON  and  STUBOIS,  JJ.,  concur. 


.(fiTNA  XATE  INS.  CO.  t.  KANSAS  OITZ 

ELB<3TBIC  lilQHT  CO.  «t  al. 

(No.  11182.) 

(Kanaaa  City  Court  of  Appeals.     HImootL 

Dec.  7,  1914.) 

1.  Insubarce  (S  183*)  —  iNDBiCNrrr  iNStTB- 
AN  CK— Cancellation. 

Under  an  indemnity  insurance  policy  which 
contaioed  a  clause  providing  for  the  charging  of 
the  short  term  rate  if  the  policy  were  canceled 
at  the  request  of  the  assured  and  he  was  not 
retiring  from  business,  and  a  special  agreement 
that  the  policy  might  be  canceled  at  the  end  of 
the  first  year  if  the  assured  concluded  not  to 
carry  liability  insurance,  and  a  lower  rate 
charged,  where  the  policy  was  canceled  at  the 
request  of  the  assured  at  the  end  of  27'/^ 
months,  and  it  was  not  shown  that  the  assured 
retired  from  business  or  concluded  not  to  carry 
liability  insurance,  the  rate  is  governed  by  the 
policy  clause,  and  not  by  the  special  agreement 
[Ei.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  394;   Dec.  Dig.  f  183.*] 

2.  iNStTBANCE    (t    146*)    —    CONSTBOCnON    OF 

Policy — DirFEBENT  Fbotisions. 
\  Different  provisions  of  an  indemnity  In- 
surance policy  must  be  construed  so  as  to  be  in 
harmony  with  each  other  and  to  give  effect  to 
each,  if  possible,  although  such  construction  is 
favorable  to  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  292,  294r-2fl8 ;   Dec.  Dig.  |  146.*] 

3.  Etidenck  ({  471*)— CoNOLTJSiowB— Exami- 
nation. 

In  an  action  by  an  indemnity  insurance 
company  to  recover  premiums  due  on  a  canceled 
policy,  a  question,  asked  one  of  plaintiff's  wit- 
nesses on  cross-examination,  whether  certain 
pajrments  were  not  made  by  defendant  on  the 
theory  that  they  covered  all  that  was  owing  at 
that  time,  was  subject  to  the  objection  that  the 
witness  could  not  testify  as  to  Uie  theory  upon 
which  the  payments  were  made,  and  the  sustain- 
ing of  such  objection  was  not  error,  as  excluding 
evidence  of  the  payment  especially  where  the 
witness  elsewhere  stated  that  be  did  not  know 
whether  the  payments  were  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185 ;  Dec.  Dig.  i  471.*] 

4.  WriNEBSEe     (g    271*)— CBOBS-EZAUINAnON 

—Inspection  of  Doouubnt. 

Where  a  witness  on  cross-ezamiitation  is 
asked  a  question  referring  to  a  certain  document 
which  the  examiner  had,  the  document  should  be 
shown  to  the  witness  before  he  is  required  to  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  958-962 ;    Dec.  Dig.  {  271.*] 

5.  Apfeal  and   Errob   (J  1066*)— Hariclbbb 
Ebrob— Ebbob  Not  Affecting  Kesult. 

Error  in  excluding  testimony  as  to  the  time 
a  demand  was  made  by  an  indemnity  insurance 
company  for  the  tialance  of  premium  due  on  a 
canceled  policy  is  not  prejudicial  to  the  assured, 
where  interest  was  allowed  only  from  the  date 
of  the  suit,  since  the  institution  of  the  suit  was 
in  itself  a  demand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  It  4187-4193,  4207;  Dec.  Dig. 
i  1050.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Joseph  A.  Guthrie,  Judge. 


Action  by  the  iBtna  lilfe  Insurance  Com- 
pany against  the  Kansas  City  Electric  Light 
Company  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

John  H.  Lucas,  of  Kansas  City,  for  appel- 
lanta  C.  8.  Palmer  and  C.  A.  Lawler,  botb 
of  Kansas  City,  for  respondent 

TRIMBLE,  J.  Plaintiff  Issued  to  tbe  de- 
fendants a  policy  of  Indemnity  Insurance 
which  covered  a  term  of  3  years.  At  the 
expiration  of  27%  months  the  policy  was 
canceled  by  tbe  assured,  which  right  was  ac- 
corded defendants  by  tbe  policy.  Plaintiff 
claimed  a  balance  due  on  the  premium  earn- 
ed during  the  time  the  policy  continued  In 
force,  and  brought  this  suit  to  recover  $1,- 
843.70  as  such  balance. 

The  answer  admitted  tbe  Issuance  of  tbe 
policy  to  the  defendants,  although  tbe  name 
of  one  of  tbe  defendants  does  not  appear  In 
the  policy  as  shown  In  the  record.  The  an- 
swer further  set  up  that  under  a  special 
agreement,  made  at  the  time  the  policy  was 
issued  and  accepted,  the  premium  to  be  paid 
in  case  of  cancellation  was  that  actually 
earned  at  tbe  time  it  was  canceled,  and  that 
when  the  policy  was  canceled  defendants 
paid  the  premium  due  for  the  time  said  pol- 
icy was  actually  In  force.  This  agreement 
was  embodied  in  a  "special  cancellation  priv- 
ilege" Indorsed  upon  tbe  policy,  as  follows: 

"It  is  hereby  understood  and  agreed  that  if, 
upon  the  expiration  of  the  first  policy  year,  the 
assured  concludes  not  to  carry  public  liability 
insurance,  this  policy  may  be  canceled  on  the 
request  of  the  assured,  and  the  earned  premium 
shall  be  computed  at  the  rate  of  four  dollars  and 
eighty-live  cents  (|4.85)  for  each  one  hundred 
dollars  ($100.00)  of  wages  expended  during  the 
period  insurance  hereunder  has  been  in  force. 
Nothing  herein  contained  shall  be  held  to  afFect 
or  modify  any  provision  or  condition  of  the  pol- 
icy, other  than  as  above  stated." 

Plaintiff  claims  that  the  premium  earned 
Is  not  governed  by  the  above  agreement,  but 
Is  governed  by  paragraph  K  of  the  policy, 
wbldt  is  as  follows: 

"Cancellation.— K.  This  policy  may  be  cancel- 
ed at  any  time  by  either  of  the  parties  hereto 
upon  written  notice  to  the  other  party  stating 
when  thereafter  cancellation  shall  be  effective; 
the  date  of  cancellation  shall  then  be  the  end 
of  the  policy  period,  and  the  earned  premium 
shall  be  computed  and  adjusted  as  provided  in 
condition  J  hereof.  If,  however,  such  cancella- 
tion is  at  the  request  of  the  assured  and  he  la  not 
retiring  from  the  business  herein  described,  the 
compensation  for  the  full  original  policy  period 
shall  be  computed  upon  the  basis  of  the  compen- 
sation to  date  of  cancellation,  and  the  earned 
premium  calculated  at  the  customary  short  rates 
in  accordance  with  the  table  printed  hereon.  In 
any  case,  where  cancellation  is  at  the  request  of 
tbe  assured,  the  minimum  earned  premium  stated 
in  condition  J  shall  be  retained  by  the  company. 
Notice  of  cancellation  mailed  to  the  address  of 
the  assured  herein  given  shall  be  a  sufficient 
notice,  and  the  check  of  the  company  similarly 
mailed  a  rofficient  tender  of  any  unearned  pre- 
mium." 

The  court  held  that,  under  tbe  facts  of  the 
cancellation  disclosed  by  tbe  evld»ice,  the 
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premiam  earned  was  to  be  detennined  by 
paragraph  K,  and  rendered  judgment  for  the 
$1,843.70  sued  for,  with  Interest  from  date 
of  suit. 

[1]  The  policy  was  lasned  to  the  Tarloos 
named  companies,  all  of  wham  were  coUectiTe- 
ly  referred  to  therein  as  "the  assured."  One 
hundred  dollars  was  paid  on  the  delivery  of 
the  policy  as  an  estimated  and  minimum  pre- 
mlnm.  The  fuU  premiam  for  the  three  years 
was  to  be  $4.60  for  each  $100  of  "the  entire 
compensation,  whether  salaries,  wages,  piece 
work,  overtime,  or  allowances,  earned  by  all 
employes  of  the  assured  not  her^n  tspedficai- 
ly  exclnded,  engaged  In  the  operation  of  the 
business  herein  stated  during  the  period  of 
this  policy."  According  to  clause  K  of  the 
policy  the  oompensatlon  for  the  original 
policy  period  should  be  computed  upon  the 
basis  of  the  compensation  to  date  of  ctincel- 
latlon,  "and  the  earned  premium  calculated 
at  the  customarj'  short  rates  in  accordance 
with  the  table  herein."  The  total  expendi- 
ture for  wages  earned  for  the  ZTVt  months 
was  $318,557.77  and  on  the  basis  of  this  actu- 
al expenditure  for  that  time  the  expenditure 
for  the  tliree  years  would  be  $417,021.05,  and 
the  premium  on  that  would  be  $10,182.97,  at 
$4.60  per  $100.  According  to  "short-rate 
table"  the  rate,  when  the  policy  was  canceled 
at  27^  months,  would  be  86  per  cent,  of 
$19,182.97,  which  is  $16,497.35.  The  assured 
had  paid  $14,653.65.  So  that,  if  clause  K 
applied,  there  was  still  due  plaintitC  the  dif- 
ference between  these  two  last  amounts, 
wlilch  is  $1,843.70.  The  "special  cancellation 
privilege"  provided  that  the  earned  uremium, 
in  the  contingency  mentioned  therein,  should 
be  computed  at  the  rate  of  $4.85  for  each 
$100  of  wages  expended  during  the  period 
insurance  was  in  force.  According  to  this 
rate,  as  the  expenditure  for  the  27^  mpnths 
was  $318,557.77,  the  amount  of  premium  yet 
due,  after  deducting  $14,663.65  already  paid, 
would  be  $798.40,  instead  of  $1,813.70. 

[t]  It  Is  true,  as  appellant  claims,  that  If 
the  contract  contains  clauses  of  doubtful,  am- 
biguous, or  conflicting  meanings  they  will  be 
construed  most  strongly  against  the  insurer. 
.SItna  Life  Ins.  Go.  t.  American  Zinc,  etc., 
Co.,  160  Mo.  App.  550,  154  S.  W.  827,  loc.  cit 
829;  Mathews  v.  Modem  Woodmen  of  Ameri- 
ca, 236  Mo.  326,  139  S.  W.  151,  Ann.  Cas. 
1912D,  483.  But  are  the  two  provisions  here- 
inabove quoted  so  ambiguous,  doubtful,  or 
conflicting  as  to  require  the  application  of 
this  rule?  Effect  must  be  given,  if  possible, 
to  all  parts  of  the  Instrument.  Different  por- 
tions are  not  to  be  deemed  conflicting.  If  they 
can  be  harmonized  and  both  upheld.  If  they 
apply  to  different  situations  or  circumstances, 
then  each  should  be  applied  to  the  situation 
it  was  designed  to  meet,  and  neither  robbed 
of  its  force  and  effect.  The  rate  is  to  be 
determined  under  paragraph  K,  If  the  policy 
la  canceled  at  any  time  by  the  assured  and 
the  latter  is  not  going  out  of  business.    If, 


however,  at  the  expiration  of  the  first  policy 
year,  the  assured  decides  not  to  carry  public 
liability  insurance  and  the  policy  is  canceled, 
tb<>ji  the  rate  is  to  be  figured  under  the  other 
provision. 

There  was  no  showing  that  defendants  de- 
cided not  to  carry  public  liability  Insurance, 
and  the  option  to  discontinue  the  policy  at 
the  end  of  the  first  year  was  not  exercised 
at  the  time  the  special  cancellation  privilege 
required.  Although  there  was  some  evidence 
that  one  of  the  defendants — either  the  Con- 
solidated Electric  Light  ft  Power  Company 
or  the  Standard  Electric  Light  Company- 
had  ceased  business  because  its  franchise  had 
expired,  yet  there  was  no  showing  when  this 
occurred,  whether  before  or  after  the  ex- 
piration of  the  three  years  the  policy  had  to 
run.  If  any  of  the  companies  went  out  of 
business,  this  was  a  matter  peculiarly  within 
the  Knowledge  of  the  defendants,  and  should 
have  been  alleged  and  proved.  Kitchen  v. 
Railway,  59  Mo.  614,  loc.  dt  619 ;  State  ex 
rel.  V.  Schar,  50  Mo.  893;  State  v.  Schatt, 
128  Mo.  App.  622,  loc.  dt  635,  107  S.  VV.  10. 
However,  the  evidence  showed  that  the  other 
companies  remained  in  existence  and  continu- 
ed in  business,  and  were  so  at  the  time  of  the 
trial;  that  the  Kansas  City  Electric  Ll^t 
Company  furnished  the-reporta  of  wages  paid 
upon  which  the  premiums  were  based,  so  that 
there  was  not  a  "retiring  from  business"  on 
the  part  of  the  assured  within  the  meaning 
of  the  policy. 

[S]  On  the  cross-examination  of  one  of 
plaintKTs  witnesses  defendant  asked  him 
if  certain  payments  were  not  made  in  1900 
and  Included  in  the  question  these  words, 
"on  the  theory  that  v^e  were  paying  you 
whatever  we  owed  you  at  the  time."  Ob- 
jection was  made  to  the  witness  testifying 
as  to  the  theory  on  which  defendants  made 
the  payments,  and  this  objection  was  sustain- 
ed. It  is  now  claimed  that  this  was  error, 
because  defendants  had  a  right  to  prove  pay-* 
ment.  But  the  objection  sustained  was  not 
to  the  witness  testifying  to  any  fact,  but  only 
to  his  idea  of  what  defendants'  intent  was  in 
making  payment  In  addition  to  tltls,  the 
witness  had  previously  said  he  knew  nothing 
about  payments  having  been  made,  and  after 
the  objection  was  sustained  defendants  were 
allowed  to  ask  the  witness  whether  such  pay- 
ments were  in  fact  made,  and  he  answered, 
as  before,  that  he  could  not  say. 

[4,  5]  In  cross-examining  another  witness, 
who  testified  that  plaintiff  made  demand  for 
the  amount  due  In  October,  1910,  defendant 
asked  him  a  question  in  reference  to  a  receipt 
which  the  questioner  evidently  had  before 
him,  but  which  was  signed  by  other  parties, 
and  it  was  not  disclosed  whether  it  related  to 
the  transaction  under  consideration  or  not. 
Objection  was  made  to  the  question,  unless 
the  receipt  referred  to  was  shown  to  the 
witness,  so  that  he  might  see  it  and  know 
what  It  was  and  to  what  It  applied.    The 
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paper  was  not  shown  to  the  witness  and  the 
objection  was  sustained.  The  writing  should 
have  been  shown  to  the  witness  being  cross- 
examined.  1  Greenleaf  on  Et.  |  463;  Pre- 
wltt  V.  Martin,  Adm'x,  59  Mo.  325.  The  wit- 
ness was  being  cross-examined  as  to  the  de- 
mand be  had  made,  and  the  court  allowed 
this  to  be  done  fully.  He  testified  that  a 
demand  was  made  for  the  balance  So  far 
as  the  materiality  of  the  date  when  demand 
was  made  is  concerned,  this  became  imma- 
terial when  the  court  allowed  Interest,  not 
from  date  of  demand,  but  from  the  date 
of  the  Institution  of  suit.  This  was  a  de- 
mand. Trimble  v.  Kansas  City  Ry.  Co.,  180 
Mo.  '574,  79  S.  W.  678.  1  Ann.  Cas.  363. 

We  are  unable  to  see  wherein  any  error 
was  committed  by  the  trial  court  Conse- 
quently the  Judgment  Is  affirmed.   All  concur. 


BOSTON  V.  ALEXANDER.     (No.  11228.) 

(Kansas  City  Court  of  Appeal*.    MiaaonrL 

Dec.  7,  1914.) 

1.  Salks  (i  S84*)  —  Brkaoh  oi'  Contract  — 
Meabubk  or  Damages. 

The  measure  of  damages  for  the  wron^tful 
refusal  of  a  purchaser  of  a  cow  to  receive  it  is 
the  difference  between  the  contract  price  and  the 
market  value  of  the  property  at  the  time  of  the 
refusal.  ^ 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  1$  1093-1107;  Dec.  Dig.  |  384.*] 

2.  Damages  (§  9*)  —  Rionx  of  AcnoK  fob 
Nominal  Damages. 

An  action  at  law  for  the  breach  of  a  con- 
tract to  purchase  a  cow,  by  refusing  to  receive 
it,  may  be  maintained  for  nominal  damages 
where  the  vendor  has  suffered  no  pecuniary  loss. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f {  7-16 ;   Dec.  Dig.  |  9.*] 

3.  Sales  (J  40*)— False  Repbesentations. 

A  seller  of  a  cow  does  not  falsely  represent 
its  soundness  by  a  statement  that  the  cow's 
bag  was  all  right  that  she  was  a  ^ood  milch 
cow,  though  he  knew  at  a  time  previous,  while 
in  the  possession  of  his  vendor,  the  cow's  bag 
had  been  injured  by  breachy  tendencies  and  had 
given  ropy,  dark  colored  milk. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  79-«3;  Dec  Dig.  §  40.*] 

4.  Sales  (§  53*)— Defect  in  Cow— Question 

FOB  JUBY. 

Where,  during  the  time  that  the  qwner  of 
a  cow  bad  her,  the  cow  gave  good  milk  and  her 
bag  was  all  right,  the  court  could  not  say,  as 
a  matter  of  law,  that  she  was  afflicted  with  a 
permanent  defect  from  the  fact  that  six  or  eight 
'  months  before,  while  in  the  hands  of  another 
owner,  she  had  given  bad  milk,  due  to  a  tempo- 
rary injury  to  her  bag. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  146-lBl ;   Dec  Dig.  S  58.*] 

5.  Evidence    (§    13*)  —  Judicial   Notice  — 
Bbeachy  Tendbnot  of  Cow. 

Judicial  knowledge  cannot  be  taken  that  a 
cow  once  breachy  is  incurable. 

[Ed.   Note.— For    other   cases,    see    Evidence, 
Cent  Wg.  i  18;  Dec.  Dig.  S  13.*1 

6.  Sales  ({  269*)— Caveat  Emptor— Pdtfino. 

The  rule  of  caveat  emptor  will  not  permit 
the  mere  pnffing  of  his  ware  by  a  vendor  to  be 
tortured  into  the  expression  of  an  intention  to 
warrant  the  property  as  sound  and  free  from 


defects  which  are  open  to  the  discoveiry  of  the 
purchaser  upon  a  reasonable  examination. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  746;  Dec  Dig.  |  269.*} 

7.  Sales  (J  266*)— Implied  Wabrantt— Rep- 
resentations. 

No  agreement  of  the  vendor  to  warrant 
against  defects  will  be  Implied  from  mere  repre- 
sentations of  sonndness. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  H  743, 746,  747, 754-789 ;  Dec  Dig.  {  2ee.*] 

8.  Sales  (S  268*)— Implied  Wabbantt— De- 
fects NOT  Discovbrablb. 

With  respect  to  defects  not  discoverable  on 
ordinary  inspection,  but  which  are  known  to 
the  vendor,  an  agreement  to  warrant  will  be 
implied  from  representations  of  soundness,  and 
when  the  vendor  knows  the  use  the  vendee  in- 
tends to  make  of  the  property,  the  sale  for  such 
use  at  a  sound  price  carries  an  implied  war- 
ranty that  the  property  Is  free  from  hidden  de- 
fects which  would  impair  its  nsefnlneM  for  snch 
purposes. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  762,  764,  765;   Dec.  Dig.  \  268.*] 

9.  Sales  (ft   261,  270*)— DKFEOrs  in   Cow— 
Waebantt. 

An  owner  of  a  cow,  who  knew  that  at  a 
time  previous,  while  in  the  hands  of  his  vendor, 
the  cow's  bag  was  injured  by  breachy  tenden- 
cies, and  gave  for  a  short  time  ropy,  dark  color- 
ed milk,  does  not  on  a  sale  of  the  cow,  express- 
ly or  impliedly  warrant  that  the  cow  was  free 
from  defects  by  a  statement  to  the  buyer  that 
the  cow's  bag  was  all  right  and  that  the  cow 
was  as  straight  as  a  whip  as  far  as  be  knew, 
where  he  had  observed  no  breachy  tendencies 
or  a  failure  to  give  good  milk  while  he  had  her, 
and  the  buj'er  examined  the  cow. 

[Ed.  Note. — For  other  cases,  see  Sales,  Oent 
Dig.  \\  727-785, 766-768;  Dec.  Dig.  \\  261, 270.*] 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty;  George  W.  Wanamaker,  Judge. 

Action  by  S.  M.  Boston  against  James 
Alexander.  From  a  Judgment  of  the  circuit 
court  on  appeal  from  a  Justice  court  direct- 
ing a  verdict  for  defendant  plaintiS  appeals. 
Reversed  and  cause  remanded. 

Mills  &  MilU,  of  KirksTlUe,  for  appellant 
J.  C.  McKlnley,  of  Unionrllle,  for  respondent 

JOHNSON,  J.  -  Plaintiff  brought  this  suit 
in  a  justice  court  to  recover  for  a  oow  be 
sold  defendant  for  $65  and  defendant  refused 
to  receive.  The  trial  In  the  circuit  court  on 
appeal  ended  in  a  directed  verdict  for  defend- 
ant and  plaintiff  appealed.  The  sale  and  at- 
tempted delivery  of  the  cow  at  the  price  al- 
leged Is  conceded,  as  is  also  the  fact  that  de- 
fendant refused  to  receive  her  and  returned 
her  to  plaintiff  on  the  ground  of  a  breach  of 
warranty. 

The  testimony  of  plaintiff,  which  was  the 
only  evidence  beard  by  the  court  discloses 
the  following  facts :  Plaintiff,  a  farmer,  call- 
ed upon  defendant  his  neighbor,  at  the  lat- 
ter's  home,  to  borrow  money  to  buy  feed  for 
his  stock,  and  a  conversation  ensued  which 
culminated  in  an  understanding  that  defend- 
ant who  said  he  wished  to  buy  a  good  farm 
milch  cow  for  the  use  of  his  f amUy,  would 
call  at  plaintiff's  farm  the  next  day  and  look, 
at  three  cows  which  plaintiff  owned  and  frona 
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which  he  might  make  a  selection,  and  pay 
the  agreed  price  In  hay  at  $8  per  ton.  Plain- 
tiff priced  one  of  the  cows  at  $60  and  another 
at  $70.  The  next  day,  defendant,  being  un- 
able to  keep  the  appointment  In  person,  sent 
his  brother-in-law,  also  a  fanner,  with  full 
anthority  to  select  and  purchase  one  of  the 
C0W8.  The  agent  Inspected  the  three  cows 
and  his  choice  fell  upon  the  one  plaintiff  had 
priced  at  $70.  Plaintiff  had  owned  her  three 
or  four  months,  having  purchased  her  from 
another  farmer  In  the  neighborhood,  who  had 
informed  him' that  during  the  preceding  sum- 
mer (this  was  in  February),  she  had  given 
ropy,  dark  colored  milk  on  three  or  four  oc- 
casions after  bruising  her  bag  tn  JomiAng 
over  logs  or  fences,  and  that  he  bad  put  a 
yoke  on  her  to  prevent  her  from  further  In- 
dulging her  breachy  propensity.  She  still 
carried  marks  of  the  yoke  on  the  back  of  her 
neck  and  Jaws,  but  plaintiff  states  that  dur- 
ing the  time  he  had  owned  her  she  had  ex- 
hibited no  vldous  Inclination,  and  had  not 
worn  a  yoke,  that  she  gave  good,  pure  milk, 
and  that  her  bag  was  not  in  a  diseased  or  in- 
jured condition.  Be  was  allowed  to  testify, 
without  objection,  to  facta  and  circumstances 
corroborative  of  his' opinion  that  the  occasion- 
al giving  of  dark  and  ropy  milk  may  be  due 
to  temporary  causes,  and  is  not  necessarily 
indicative  of  a  permanent  defect.  Before 
buying  the  cow  defendant's  agent  asked  plain- 
tiff about  "her  milking  Qualities  and  if  her 
bag  was  all  right,"  and  was  told  that  "her 
bag  was  all  right,  and  that  this  cow  is  as 
straight  as  a  whip  as  far  as  I  know."  No 
other  questions  were  asked  by  the  agent  and 
plaintiff  did  not  go  into  the  subject  of  the 
cow's  history  before  he  owned  her,  but  con- 
fined his  praises  to  the  time  of  his  ownership. 
The  agent  haggled  over  the  price,  and  plain- 
tiff finally  agreed  to  sell  her  for  $65,  where- 
npon  the  agent  bought  her  and  drove  her  to 
defendant's  farm.  The  next  day  defendant 
retomed  her  to  plaintiff's  farm,  and  she  has 
since  been  there  in  the  possession  of  plaintiff. 
It  appears,  from  a  conversation  *plalntlff 
afterward  had  with  defendant's  agent,  that  a 
neighbor  called  at  defendant's  farm,  and, 
seeing  the  cow,  asked  "if  that  wasn't  the  Mat 
Hnrley  cow,"  and,  being  answered  in  the 
affirmative,  said:  "Well,  that  cow  gave  bad 
milk  last  summer."  This  Information  moved 
defendant  to  return  the  cow.  Plaintiff  called 
the  following  day  upon  defendant  and  in- 
sisted that  he  accept  the  cow,  but  defendant 
refused  on  the  ground  that  plaintiff  had  war- 
ranted her,  and  that  she  did  not  flU  the  war- 
ranty. He  offered  to  take  one  of  the  other 
cows,  but  plaintiff  refused,  saying,  "'When  I 
trade,  I  trade  to  keep,  I  don't  never  back  out 
of  a  trade" — and  with  this  Parthian  shot  be 
left  and  proceeded  to  the  Justice  court  where 
he  bronght  this  suit.  He  states  the  cow  was 
worth  $75  at  the  time  of  defendant's  breach 
of  the  contract,  and,  therefore,  admits  he  has 
suttenA  no  pecuniary  damage.  In  unwill- 
ingly permitting  the  cow  to  be  returned,  and 


in  since  keeping  and  using  her,  his  position 
became  that  of  a  vendor  who,  tendering  full 
performance  of  the  contract  of  sale,  is  met 
with  the  wrongful  refusal  of  the  vendee  to 
receive  the  property. 

[1, 2]  In  such  case  the  liability  of  the  ven- 
dee Is  to  respond  in  damages  for  the  loss  sus- 
tained by  the  vendor,  such  loss  being  meas- 
ured by  the  difference  between  the  contract 
price  and  the  market  value  of  the  property 
at  the  time  of  the  vendee's  breach.  Measured 
by  this  rule,  plaintiff  has  sustained  no  actual 
damage,  since  he  states  the  market  value  of 
the  property  exceeded  the  sale  price  and  in 
no  event  may  he  recover  more  than  nominal 
damages. 

"In  an  action  by  vendor  against  vendee,  for 
the  nonacceptance  of  property  sold  or  contracted 
for,  the  measure  of  damages  is  the  amount  of 
actual  Injury  sustained  by  vendor  in  conse- 
quence of  such  nonacceptance,  which  is  usually 
the  difference  between  the  price  agreed  to  be 
paid  and  the  value  of  the  property."  Bickey  v. 
Tenbroeck,  63  Mo.  563. 

But  an  action  at  law  for  the  breach  of  a 
contract  may  be  maintained  by  the  Injured 
vendor  for  nominal  damages,  where  it  ap- 
pears he  has  suffered  no  pecuniary  loss. 

"The  damages  which  the  law  infers  from  the 
infraction  of  a  legal  right  are  absolute,  they 
cannot .  be  controverted,  they  are  the  necessary 
conseqtience.  The  act  complained  of  may  pro- 
duce no  actual  injury ;  it  may,  in  fact,  be  bene- 
ficial, by  adding  to  the  value  of  the  property,  or 
by  averting  a  loss  which  would  otherwise  have 
happened,  and  still  it  would  be  eqnally  true 
in  law  and  in  fact  that  it  was,  in  itself,  inju- 
rious, if  violative  of  a  legal  right  The  im- 
plied injury  is  from  that  circumstance."  Fulker- 
Bon  V.  Rads,  19  Mo.  App.  620;  Holt  v.  Rail- 
way, 87  Mo.  App.  203;  Brevard  v.  Wimberly, 
88  Mo.  App.  331. 

Since  plaintiff  is  entitled  to  nominal  dam- 
ages a  peremptory  Instruction  in  favor  of  de- 
fendant should  not  have  been  given,  unless 
the  court  was  Justified  in  the  conclusion,  as 
one  of  law,  that  plaintiff,  by  his  own  admis- 
sions, is  shown  to  have  made  false  represen- 
tations to  defendant  and  his  agent  which 
amounted  to  a  warranty  of  soundness  and 
suitability  to  the  purposes  for  which  plaintiff 
knew  the  cow  was  being  purchased. 

[3-B]  There  is  no  evidence  of  false  repre 
sentations  in  plaintiff's  statement  of  what 
was  said  by  him.  He  stated  the  cow's  bag 
was  all  right  and  that  she  was  a  good  milch 
cow,  and  from  his  description  of  her  she  was 
Just  what  he  represented,  her  to  be.  The 
court  could  not  say  as  a  matter  of  law  tha*'. 
she  was  afflicted  with  a  permanent  and  in- 
jurious defect  from  the  fact  that  six  or  eight 
mouths  before  she  had  given  bad  milk,  es- 
pecially in  the  face  of  testimony  tending  to 
show  that  such  a  result  might  have  been  due. 
and,  in  this  instance,  was  due,  to  temporary 
causes  wliich  no  longer  existed.  There  was 
no  representation  that  the  cow  was  not 
breachy,  and  the  gist  of  plalntifTs  testimony 
Is  that  she  was  not  subject  to  that  vice  at 
the  time  of  the  sale.  JncUdal  knowledge  can- 
not be  taken  of  the  fact,  if  it  be  a  fact,  that 
such  a  vice  is  incurable,  and  that  when  a  cow 
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once  becomes  breachy  she  always  remains  so. 
On  the  hypothesis  that  what  plaintiff  said 
about  the  cow  constituted  a  warranty  that 
she  was  sound  and  suitable  for  the  purposes 
of  her  intended  use,  the  testimony  of  plaintiff 
relating  to  her  condition  at  the  time  of  the 
sale  was  sufficient,  at  least  to  take  the  case 
to  the  Jury  on  the  Issue  {hat  the  representa- 
tions were  true.  .  But  we  go  farther  and  hold 
that  the  evidence  fails  to  disclose  either  an 
express  or  an  Implied  warranty. 

"A  representation  of  Boundness,  or  of  any 
other  quality  in  an  article  sold,  ia  not  necessarily 
a  warranty.  The  evidence  of  the  representa- 
tion, where  a  warranty  is  alleged,  is  admissible, 
and,  in  connection  with  other  circumstances, 
may  establish  the  warranty,  but  before  a  jury 
should  find  such  representation  to  have  been 
a  warranty,  they  should  be  satisfied  that  it  was 
'so  intended  and  understood,  and  not  to  have 
been  the  expression  of  mere  matter  of  opinion.'  " 
Matlocli  V.  Meyers,  64  Mo.  531. 

[I]  The  rule  of  caveat  emptor  Is  still  In 
force  In  this  state,  and  that  rule  wUl  not  per- 
mit the  mere  puffing  of  his  wares  by  a  ven- 
dor to  be  tortured  into  the  expression  of  an 
Intention  to  warrant  the  property  as  sound 
and  free  from  defects  which  are  open  to  the 
discovery  of  the  purchaser  upon  a  reasonable 
examination,  nor  may  a  warranty  be  implied 
from  such  praise.  The  buyer  must  avail 
himself  of  the  opportunity  offered  him  to 
Inspect  the  property,  and.  If  he  falls  to  make 
reasonable  use  of  such  opportunity,  he  will 
not  be  heard  to  complain  of  defects  which  a 
proper  Inspection  would  have  disclosed, 

[7]  No  agreement  of  the  vendor  to  warrant 
against  such  defects  will  be  Implied  from 
mere  representations  of  soundness.  As  long 
as  buyer  and  seller  stand  upon  equal  ground 
each  may  deal  with  the  other  at  arm's  length, 
and  the  seller  may  sonnd  the  praises  of  his 
wares  without  danger  of  Incurring  the  liabili- 
ty of  a  warrantor. 

[6]  With  respect  to  defects  not  discover- 
able upon  ordinary  inspection,  but  which  are 
known  to  the  vendor,  an  agreement  to  war- 
rant will  be  implied  from  representations  of 
soundness,  and  where  the  vendor  knows  the 
use  the  vendee  Intends  to  make  of  the  prop- 
erty the  sale  for  such  use  at  a  sound  price 
carries  an  Implied  warranty  that  the  property 
is  free  from  hidden  defects  which  would  Im- 
pair its  usefulness  for  such  purposes.  Moore 
V.  Koger,  113  Mo.  App.  423,  87  S.  W.  802,  and 
cases  cited. 

[9]  It  does  not  appear  from  the  evidence 
before  us  that  any  of  the  defects  claimed  by 
defendant  were  not  discoverable  upon  a  rea- 
sonable inspection.  Defendant's  agent  avail- 
ed himself  of  the  opportunity  to  examine  the 
cow.  The  marks  of  the  yoke  were  plainly  to 
be  seen,  and  they  proclaimed  that  she  had 
been  breachy.  It  is  not  shown  that  the  de- 
fect in  the  bag  and  udders,  If  any  existed, 
was  not  discoverable  to  an  experienced  farm- 
er making  a  reasonable  examination.  If 
these  were  patent  defects  plaintiff's  represen- 


tation of  soundness,  despite  his  knowledge 
that  defendant  intended  to  purchase  the  cow 
for  the  use  of  his  family,  was  a  mere  reiwe- 
sentation,  and  evidenced  no  Intention  to  war- 
rant against  such  defects.  Of  course  the  evi- 
dence of  defendant  may  be  such  as  to  raise 
an  issue  of  fact  on  the  subject  of  warranty, 
or  no  warranty,  but,  as  the  case  now  stands, 
plaintiff  neither  expressly  nor  Impliedly  war- 
ranted the  cow,  nor  was  he  guilty  of  false 
representations  as  to  soundness. 

The  Judgment  is  reversed  and  the  cause  re- 
manded.   All  concur. 


ROARINO  FORK  POTATO  GROWERS' 

ASS'N  V.  C.  C.  CLEMENS  PRODUCE 

00.     (No.  10059.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  7,  1914.) 

1.  Sales  (§  340*)— Bxvedisb  or  Selleb. 

Where  the  subject  of  a  sale  is  propetty 
owned  at  the  time  by  the  seller,  the  buyer  s  re- 
fusal to  accept  it  when  tendered  entitles  the 
seller  either  to  treat  the  property  as  belonxing 
to  the  buyer  and  to  ship  it  to  him  or  bold  it 
subject  to  his  order  and  recover  the  full  pur- 
chase price,  or  to  sell  it  fo.r  the  buyer's  account 
at  the  best  price  obtainable  and  recover  the  dif- 
ference between  the  proceeds  and  the  contract 
price,  or  to  treat  the  sale  as  ended  and  recover 
from  the  buyer  as  damages  the  difference  between 
the  contract  price  and  the  market  value  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  927-842;  Dec.  Dig.  §  340:*] 

2.  Sales  (§  340*)— RKiotnisB  oi'  Seller. 

Where  property  sold  mnst  be  manufactured 
or  procured  by  the  seller,  the  contract  of  sale  ia 
executory ;  and  if  the  buyer,  Ijefore  the  property 
is  manufactured  or  procured,  notifies  the  seller 
that  he  will  not  accept  the  property,  the  seller 
cannot  force  acceptance,  save  where  equity  will 
warrant  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SI  927-942;  Dec.  Dig.  i  840.*] 

3.  Sales  (8  340*)— Remedies  of  Selleb— Ex- 

ECtrrOBY  CONTBAOT. 

Where  plaintiff  sold  potatoes  which  it  did 
not  own  at  the  time  but  had  procured,  before 
defendant  attempted  to  countermand  the  order 
plaintiff  could  treat  the  potatoes  as  the  property 
of  defendant  and  ship  them  to  it  and  recover 
the  full  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  CexA. 
Dig.  |§  927-942;  Dec  Dig.  i  340.*] 

Appeal  from  CSrcnlt  Court,  Jackson  Coun- 
ty;  Jos.  A.  Guthrie,  Judge. 

Action  by  the  Roaring  Fork  Potato  Grow- 
ers' Association  against  the  O.  O.  Clemens 
Produce  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

Sebree,  Conrad  &  Wendorff  and  Charles 
W.  Taylor,  all  of  Kansas  City,  for  appellant 
E.  McD.  Colvln,  of  Kansas  City,  for  respond- 
ent 

JOHNSON,  J.  Tb\B  is  an  action  for  the 
purchase  price  of  six  car  loads  of  potatoes. 
It  was  tried  in  the  circuit  court,  without  a 


*For  otb«r  oaaea  lee  same  toplo  and  moUoa  NUUBBS  is  Dec,  Dig.  &  Am.  Olg.  Ker-No.  SeilM  A  Rev'r  ladezea 
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Jury,  on  an  agreed  statement  of  facts,  and 
tbe  judgment  was  for  def^dant. 

Plaintiff,  a  dealer  In  potatoes  In  Oarbon- 
dale,  Colo.,  on  September  9,  IfilO,  "sold  to 
defendant,  a  produce  dealer  In  Kansas  City, 
25  cars  of  potatoes  for  the  price  of  $1.05  per 
100  pounds,"  under  an  agreement  that  as 
shipments  were  made  they  were  to  be  billed 
to  plaintiff's  order,  with  directions  to  notify 
defendant,  and  that  upon  payment  of  sight 
drafts  drawn  for  the  purchase  price,  with 
bills  of  lading  attached,  defendant  could  ob- 
tain the  shipments  at  Kansas  City.  Plain- 
tiff did  not  own  the  potatoes  at  the  time 
of  the  sale,  but  afterwards  procured  them 
and  actually  delivered  19  of  the  25  cars  in 
the  time  and  manner  provided  in  the  con- 
tract. "On  September  21,  1910,  after  all  of 
said  25  cars  of  potatoes  had  been  purchased 
by  plaintiff  for  the  special  purpose  of  com- 
plying with  its  contract  of  sale  of  said  25 
cars,  •  •  •  and  after  19  cars  •  •  • 
had  been  shipped  to  and  received  and  paid 
tot  by  defendant,  and  3  of  the  remaining 
cars  were  loaded  and  the  other  3  were  ready 
to  be  loaded  upon  the  railroad  cars,"  defend- 
ant telegraphed  plaintiff  requesting  that  fur- 
ther shipments  be  postponed,  and  on  the  fol- 
lowing day  telegraphed  that  no  more  ship- 
ments would  be  received.  Plaintiff  answered, 
refusing  to  accept  such  cancellation  of  the 
remainder  of  the  order,  and  notifying  defend- 
ant that  six  car  loads  would  be  shipped.  This 
notice  was  followed  by  slUpments  of  the  six 
cars.  Drafts  were  drawn  for  the  purchase 
price  and,  with  bills  of ''lading  attached, 
were  forwarded  to  Kansas  City  through 
banks  for  collection.  Payment  was  refused 
by  defendant,  and  it  is  not  known  what  dis- 
position the  railroad  companies  made  of  the 
potatoes.  They  were  not  received  by  defend- 
ant nor  returned  to  plaintiff,  and  neither 
party  received  any  proceeds  from  them. 

The  iKtltlon  declares  ui)on  a  sale  of  6 
car  loads  of  potatoes  delivered  to  defendant 
on  board  cars  at  Caibondale  at  various  dates 
between  and  Including  the  2l8t  and  26tb 
days  of  September,  1910,  and  makes  no  men- 
tion of  the  sale  and  delivery  of  the  19  car 
loads  accepted  and  paid  for  by  defendant 
The  answer  alleges  a  "conhtermand  of  all 
orders  given  the  plaintiff  for  potatoes"  and 
the  attempted  delivery  of  the  six  cars  in 
controversy  after  plaintiff  was  notified  that 
defendant  would  not  accept  them. 

It  is  argued  by  defendant  that  plaintiff 
had  no  right  to  "ship  these  potatoes  after 
the  order  had  been  countermanded  and  due 
notice  had  been  given  plaintiff  that  defend- 
ant would  not  accept  the  potatoes.  It  was 
the  duty  of  plaintiff,  under  the  law,  to  dis- 
pose of  the  potatoes  at  the  best  price  It  could 
secure,  reducing  the  damages  as  far  as  possi- 
ble, and  collect  Its  damages  for  breach '  of 
oontract" 

[1]  In  effect  defendant  admits,  as  it  must, 
that  it  was  without  legal  justification  in  at- 
temptliig  to  cancel  the  contract,  and  that 


plaintiff,  the  vendor,  was  not  Ijound  to  ac- 
cept such  cancellation,  but  could  stand  upon 
the  contract.  Where  the  subject  of  the  sale 
is  property  owned  at  the  time  by  the  ven- 
dor, the  refusal  of  the  vendee  to  accept  it 
when  tendered  affords  the  vendor  a  choice 
of  three  remedies,  viz.:  First,  he  may  treat 
the  property  as  belonging  to  the  vendee,  ship 
it  to  him,  or  hold  it  subject  to  his  order  and 
recover  the  full  purchase  price;  or,  second, 
he  may  sell  it  for  the  account  of  the  vendee 
at  the  best  price  obtainable  and  recover  the 
difference  between  the  proceeds  and  the  con- 
tract price;  or,  third,  he  may  treat  the  sale 
as  ended  and  the  property  as  his  own  and  re- 
cover from  the  vendee  the  difference  between 
the  contract  and  market  values  of  the  prop- 
erty.   Dobbins  v.  Edmonds,  18  Mo.  App.  307. 

[2]  Where  the  property  sold  must  be  pro- 
cured or  manufactured  by  the  vendor,  the 
contract  of  sale  is  executory;  and  if,  while 
executory,  the  vendor  receives  notice  from 
the  vendee  of  the  latter's  intention  not  to 
accept  the  proj)erty  on  tender  of  delivery, 
the  vendor  cannot  force  a  sale  upon  the  ven- 
dee (except  in  those  Instancei^  In  equity,  of 
spedflc  performance),  and  may  only  have  re- 
course^ In  law,  to  his  remedy  for  the  recov- 
ery of  the  damages  he  has  sustained  from 
the  vendee's  breach  of  contract  which  occurs 
by  the  giving  of  such  notice. 

[3]  But  In  the  present  case  the  contract 
was  not  executory.  True,  at  the  time  of  the 
sale  plaintiff  did  not  have  the  potatoes  to 
fill  the  order,  but  it  procured  them  and  had 
them  ready  for  shipment  before  defendant 
gave  notice  of  its  intention  not  to  receive 
them.  An  executory  contract  of  sale  is  re- 
garded as  executed  when  the  vendor  acquires 
the  property  for  delivery  pursuant  to  the 
contract,  but  is  mtitled  to  retain  possession 
until  the  purchase  price  is  paid  by  the  ven- 
dee. As  is  said  in  St.  Louie  Range  Co.  v. 
Kline-Drummond  Mercantile  Co.,  120  Mo. 
App.  438,  96  S.  W.  1040: 

"It  the  contract  has  been  so  far  performed  by 
the  seller  that  the  property  is  ready  for  delivery 
before  he  haa  notice  or  knowledge  of  the  buyer's 
intention  to  decline  acceptance,  he  may  treat 
the  property  as  belonging  to  the  buyer,  hold  it 
subject  to  the  letter's  order,  and  recover  the 
full  agreed  price."  Koenig  v.  Boat  Mfg.  Co., 
165  Mo.  App.  686,  135  8.  W.  514 ;  Frederick 
V.  Willoughby,  m  Mo..  App.  244,  116  S.  W. 
1100. 

.  In  sncb  case  the  vendor  Is  not  required  to 
sell  the  property  for  the  account  of  the  ven- 
dee, and.  Instead  of  holding  It  subject  to  the 
latter's  order,  he  may  ship  It  pursuant  to  the 
contract,  subject  to  Us  right  to  retain  its 
possession  until  payment  of  the  purchase 
price.  Estis  v.  Hamdoi,  153  Mo.  App.  381, 
134  S.  W.  43;  Dobbins  v.  SSdmonds,  supra; 
Oehler  v.  Fruit  Co.,  162  Mo.  App.  446,  142 
S.  W.  811;  Dehner  v.  Miller,  166  Mo.  App. 
504,  148  S.  W.  953;  Danforth  v.  Walker,  37 
Tt  289;  24  Am.  &  Eng.  Bncyc.  of  Law  (2d 
Ed.)  1058  et  seq.;  Benjamin  on  Sales  (7th 
Ed.)  i  83.  In  the  authority  last  cited  the 
author  tersely  states  the  rule  "that  It  a  ven- 
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dor  sell  a  thing  not  belonging  to  him,  and 
subsequently  acquires  title  to  it  before  the 
repudiation  of  the  contract  by  the  purchaser, 
the  property  in  the  thing  sold  vests  immedi- 
ately in  the  purchaser,"  subject,  of  course, 
where  so  provided  in  the  contract,  to  the 
right  'of  the  vendor  to  hold  possession  until 
the  purchase  price  be  paid  or  tendered  by 
the  vendee. 

The  election  of  remedies  made  by  plaintiff 
in  the  present  case  was  one  it  had  a  legal 
right  to  make,  and  there  is  no  reason  in  law 
for  denying  plalntlfC  recovery  for  the  agreed 
price  of  the  potatoes.  Defendant  had  the  op- 
portunity of  protecting  itself  by  paying  the 
drafts  and  accepting  the  potatoes,  and  is  in 
no  position  to  complain  of  plaintifTs  per- 
forma:nce  of  the  strict  letter  of  the  contract. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


BROWN  T.  WALL.    (No.  13821.) 

(St.  Lonii  CioQrt  of  Appeals.    Mlssonri.    Dec. 
8,  1914.    Behearing  Denied  Dec.  22,  1914.) 

1.  Landlord  and  Tenant  f|  130*)— Implded 
Covenant— Dklivebt  or  Bosskssion  —  In- 

TKBFERENOE    BT   POLICE. 

Where  a  lessor  tendered  to  the  lessee  the 
Itey  to  the  premises  which  were  then  unoccupied, 
and  the  lessee  began  moving  his  goods  in,  but 
was  stopped  by  the  police  because  he  was  a 
negro  and  his  locating  there  would  cause  trou- 
ble, there  was  no  breach  of  the  lessor's  implied 
covenant  of  peaceable  possession,  since  that  re- 
quires only  that  the  lessor  bad  authority  to 
make  the  lease,  and  that  the  premises  should  be 
open  for  occupancy,  and  not  that  the  le>>see 
would  be  placed  in  physical  possession  against 
the  Interference  of  a  stranger. 

[Bd.  Note. — For  other  cases,  see  Iiandlord 
and  Tenant,  Cent.  Dig.  {(  470-481;  Dec.  Dig. 
i  130.*] 

2.  LaHDLOBD  AMD   TXNANT    (t  184*)— DEPOS- 
IT OF  Kent— Right  to  Betain. 

The  right  of  the  lessor  to  the  sum  paid  by 
the  lessee  to  bind  the  lease  and  which  was  to 
l>e  applied  on  the  lease  two  months  rent  ac- 
crues through  the  contract,  and  not  by  reason 
of  the  occnpancy,  and  therefore  the  lessor  may 
retain  such  sum  when  the  lessor  tenders  posses- 
sion but  the  police  prevent  the  lessee  from  en- 
tering. 

[E>].  Note,— For  other  cases,  see  Landlord  and 
Tenant,  (3ent  Dig.  U  743-750;  Dec.  Dig.  { 
184.*] 

Appeal  from  St  Louis  Circuit  Court; 
Qeorge  H.  Shields,  Judge. 

Action  by  Robert  A.  Brown  against  Charles 
W.  Wall.  Judgment  for  the  plaintiS,  and 
defendant  appeals.    Reversed. 

John  C.  Vaughan,  of  St.  Louis,  for  appel- 
lant Willis  H.  Clark,  of  St  Louis,  for  re- 
spondent 


NORTONI,  J.  This  is  a  suit  for  damages 
and  to  recover  |150  paid  on  a  contract  of 
lease.  Tlie  finding  and  Judgment  were  for 
plaintiff,  and  defendant  prosecutes  the  ap- 
peaL 


[1]  It  appears  that  on  February  4,  1910, 
plaintiff  leased  an  apartment  from  defendant 
situate  at  the  northwest  comer  of  Vandeven- 
ter  avenue  and  Olive  street,  in  the  city  of  St 
Louis,  for  the  term  of  one  year,  to  commence 
on  the  15th  day  of  that  month.  By  the  terms 
of  the  agreement  entered  into  between  the 
parties,  plaintiff  was  to  pay  a  rental  of  $75 
per  month,  but  was  to  pay  $150  in  advance, 
which  should  be  applied  in  payment  of  the 
last  two  months'  rent  under  Uie  lease.  It 
fras  agreed,  too,  that  while  plaintiff's  term 
should  not  commence  until  the  16th  day  of 
February,  1910,  he  might  move  into  the 
premises  and  occupy  the  same  at  any  time 
theretofore  he  chose  to  elect  On  the  day  the 
contract  was  entered  into — that  is,  February 
4,  1910— plaintiff  paid  defendant  $150  to  be 
applied  in  payment  as  before  stated,  on  the 
last  two  months'  rent  for  the  term.  A  day 
or  two  thereafter  plaintiff  was  given  the  key 
to  the  premises,  for  they  were  then  unoc- 
cupied, and  his  wife  visited  them  with  a  view 
of  preparing  to  move  in  and  taking  posses- 
sion. On  the  occasion  of  this  visit  she  swept 
the  rooms  and  prepared  them  for  occupancy. 
Thereupon  plaintiff  elected  to  take  immediate 
possession  under  the  agreement  and  remove 
his  household  goods  thereto.  On  February 
7th  or  8th,  be  caused  two  loads  of  ids  house- 
hold goods  to  be  transported  and  placed  In 
the  apartment,  and  tlie  third  load  was  being 
unloaded  when  the  police  of  tlie  city  of  St 
Louis  interfered.  About  this  time  plaintifTs 
wife  reached  the  premises  with  a  view  of  ar- 
ranging the  furniture  in  position  and  estab- 
lishing, the  home,  when  she  met  with  objec- 
tion from  a  police  officer  against  further 
proceeding  thereabout  It  appears  plaintiS 
and  his  wife  are  negroes,  and,  it  is  said,  the 
police  asserted  that  colored  people  would  not 
I>e  tolerated  in  that  neighborhood.  Thereup- 
on plaintiff's  wife  remonstrated  with  the  of- 
ficer, saying  her  husband  had  leased  the 
premises,  and  as  a  result  of  the  controversy 
she  was  taken  into  custody  and  lodged  in  the 
city  Jail.  On  the  following  day,  her  husband, 
plaintiff,  called  to  see  her  at  the  Jail,  and  he, 
too,  was  arrested  and  incarcerated  therein, 
where  both  remained  until  the  following  day. 
Upon  their  release,  or  soon  thereafter,  plain- 
tiff caused  his  furniture  to  be  removed  from 
the  apartment  stored  it  and  failed  to  occapy 
the  premises  or  pay  further  rent  therefor. 
There  is  no  evidence  even  suggesting  an  in- 
ference that  the  poUce  acted  either  for  or  at 
the  Instance  of  defendant  (lessor),  and  the 
case  is  one  where  the  lessee  was  prevented 
from  occupying  the  premises  by  the  introsiou 
of  a  stranger.  On  these  facts,  the  suit  pro- 
ceeds to  recover  the  $150  paid  defendant  on 
the  contract  of  lease  which  was  to  be  ap- 
plied on  the  last  two  months  rental  of  the 
term  and  damages  flowing  from  a  breach  of 
the  implied  covenant  for  quiet  enjoyment 
which  embraces  the  obligation  to  confer  pos- 
session on  the  lessee. 


*For  other  eases  see  same  topic  and  section  NUtfBBR  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Serlm  ft  Rep'r  Indexn 
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There  can  bo  no  doubt  that,  where  there  Is 
a  contract  of  lease  and  no  stipulation  to  the 
contrary,  there  is  an  implied  covenant  on  the 
part  of  the  lessor  that  when  the  time  comes 
for  the  lessee  to  take  possession  under  the 
lease,  according  to  the  terms  of  the  contract, 
the  premises  shall  be  open  to  his  entry.  Such 
is  the  English  doctrine  which  has  been  adopt- 
ed and  obtains  in  this  state,  as  will  appear 
by  reference  to  Hughes  t.  Hood,  60  Mo.  350. 
In  the  case  cited,  the  suit  of  the  lessee  for 
damages  on  this  implied  covenant,  because  of 
its  breach,  was  sustained,  where  it  appeared 
a  former  tenant  of  the  landlord  held  over  at 
the  expiration  of  his  term  and  thus  pre- 
vented the  entry  of  the  lessee  therein.  Such, 
indeed,  were  the  facts  of  the  English  case 
of  Coe  V.  Clay,  5  Bing.  440,  the  rule  of  which 
was  adopted  and  approved  by  our  own 
Supreme  Court  in  Hughes  v.  Hood.  But 
cases  of  that  character  are  to  be  distinguish- 
ed from  this  oue,  for  here  all  of  the  evidence 
concedes  that  the  premises  were  open  and 
ready  for  entry  at  the  beginning  of  the  term 
and  the  lessee  was  prevented  from  enjoying 
them  by  the  act  of  an  entire  stranger  over 
whom  tbe  lessor  bad  no  control.  It  is  true 
the  term  of  the  lease  was  to  commence— that 
is,  for  the  payment  of  rental — on  the  15th 
day  of  February,  1910;  but  by  agreement  of 
the  parties  plaintiff  was  entitled  to  enter  on 
any  day  theretofore  after  February  4th,  on 
which  the  contract  was  made,  that  he  might 
choose  to  do  so.  The  evidence  is  conclusive 
and  the  case  concedes  that  plaintifP' elected 
to  move  in  and  to  take  possession  on  Satur- 
day, the  7th  or  8th  day  of  February,  and 
went  about  so  doing  by  actually  installing 
two  loads  of  furniture  In  the  premises  and 
attempting  to  install  the  third.  He  and  those 
representing  him  had  possession  of  the  key 
at  the  time  as  well.  Therefore  the  case  is  to 
be  viewed  as  if  the  right  of  possession  In  the 
lessor  had  ceased  under  the  terms  of  the 
lease  and  the  right  of  entry  on  the  part  of 
the  lessee  attached,  for,  indeed,  he  had  enter- 
ed through  removing  his  goods  thereto  and 
was  In  possession  at  the  time.  This  being 
true,  tbe  covenant  of  the  landlord  must  be  re- 
garded as  having  been  kept  intact,  and  no 
breach  appears  which  may  be  attributed  to 
him.  The  implied  covenant  of  the  lessor  un- 
der consideration  extends  no  further  than 
to  guarantee  he  bad  authority  to  make  the 
lease  and  that  the  premises  should  be  open 
for  occupancy  when  the  contract  gave  to  the 
lessee  tbe  rlgbt  to  entor.  See  King  v.  Reyn- 
olds, 67  Ala.  229,  234,  42  Am.  Rep.  107;  24 
Cya  1050,  1(KS1.  Therefore  the  dlsUnction 
between  cases  casting  liability  on  the  lessor 
for  his  failure  to  give  possession  of  tbe  prem- 


ises under  the  lease  Is  to  be  taken  with  re- 
spect to  the  time  the  right  of  the  lessor  over 
the  possession  ceases  and  that  of  the  lessee 
begins.  If  It  appears,  as  In  Hughes  v.  Hood, 
supra,  that  some  one  was  occupying  the 
premises  at  the  time  the  lessee's  right  of 
entry  accrues  and  he  is  prevented  because  of 
that  fact  from  entering,  then  liability  is  en- 
tailed on  the  lessor  for  the  breach.  But,  on 
the  other  hand,  if  the  premises  are  open  for 
entry  at  the  time  the  right  of  the  lessee  to 
enter  accrues  under  the  lease,  the  covenant 
is  fulfilled,  and  a  subsequent  impediment  of- 
fered by  a  stranger  is  regarded  as  a  trespass 
against  the  rights  of  the  lessee,  and  no  liabil- 
ity is  entailed  (m  the  part  of  the  lessor  be- 
cause of  it.  See  King  v.  Reynolds,  67  Ala. 
229,  42  Am.  Rep.  107.  It  Is  certainly  true 
that  the  implied  covenant  alone  without  more 
does  not  impose  upon  the  lessor  the  obliga- 
tion to  physically  place  the  lessee  In  posses- 
sion of  the  premises.  It  is  enough  if  the 
premises  are  open  for  occupancy  at  the  time 
the  right  of  the  lessee  to  enter  accrues.  See 
Browder-Manget  Co.  v.  Edmondson,  7  Ga. 
Appw  843,  68  S.  E.  453;  Podalsky  v.  Ireland, 
137  App.  Dlv.  257,  121  N.  Y.  Supp.  950;  24 
Cyc.  951.  Here,  as  before  stated,  tbe  evidence 
Is  conclusive,  and  the  case  concedes  that  the 
premises'  were  open  for  occupancy  at  the 
time  plaintiff's  (lessee's)  right  thereto  ac- 
crued, and  he  was  prevented  from  enjoying 
them  through  no  fault  of  the  lessor,  but 
rather  because  of  the  act  'of  a  stranger. 
Therefore  the  damages  sued  for  do  not  flow 
from  a  breach  of  the  implied  covenant  in  the 
lease,  but  rather  from  the  act  of  the  police 
officer  who  prevented  him  from  enjoying  the 
premises.  There  was  no  duty  on  the  part  of 
the  lessor  to  restrain  them,  as  the  interfer- 
ence occurred  after  his  obligation  was  fulfill- 
ed, and  the  trespass  was  one  against  the 
estate  of  the  plaintiff  (lessee). 

[2]  There  can  be  no  doubt  of  the  right  of 
the  lessor  to  retain  the  $150  rent  paid  under 
tbe  lease,  for  such  right  accrues  to  him 
through  tbe  contract,  and  not  at  all  from  the 
fact  of  occupancy,  unless  it  be  in  the  case  of 
a  common-law  tenancy  at  will  where  rent  be- 
comes due  only  In  consequence  of  occupation. 
See  Taylor's  Landlord  &  Tenant  (9th  Ed.)  i 
15 ;  and  Forder  v.  Davis,  38  Mo.  107.  Here 
the  contract  of  lease  expressly  stipulated  for 
the  payment  of  $15(f  as  above  stated,  and  it 
appearing  that  defendant  in  no  wise  breach- 
ed his  covenant,  of  course,  the  amount  may 
not  be  recovered  from  him. 

The  judgment  should  be  reversed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. . 


Digitized  by 


Google 


688 


171  SOUTHWESTEBN  BEPORTBE 


(Mo. 


LA  RUB  T.  KEMPP,    (No.  13792,) 

(St.  Louis  Court  of  Appeals.    MisBoorL    Dec. 

8,   1914.     Behearing   Denied 

Dec.  22,  1914.) 

1.  DivoBcit  (J  323*)— SuppoBT  of  Ohildrxit— 
LiABiMTY  OF  Father— Maintenance. 

In  tlie  absence  of  a  provialon  made  for  the 
support  of  minor  children,  the  father  continues 
primarily  liable  therefor  after  divorce,  and  the 
mother,  having  their  custody,  may  ordinarily  re- 
cover from  him  for  their  maintenance,  if  be  fails 
or  refuses  to  furnish  it 

[Ed.  Note.— For  other  cases,'  8e«  Divorce,  C!ent 
Dig.  i  826;  Dea  Dig.  |  S23.*] 

2.  DivoBcs  (J  823*)— Support  of  Crildbkn— 
Liability  of  Father— Pkovision. 

Where,  in  connection  with  divorce  proceed- 
ings, a  settlement  is  made  between  the  parents, 
whereby  the  father  makes  provision  for  the  fu- 
tare  support  of  minor  children,  which  is  bc> 
cepted  by  the  mother  as  satisfactory,  he  is  no 
longer  liable  in  an  action  by  her  for  their  sup- 
port furnished  by  her. 

[Ed.  Note.— For  other  cases,  see  Divorc^ 
Cent  Dig.  §  826;  Dec  Dig.  i  323.*] 

3.  Divorce  (§  324*)  —  Support  of  Minor 
Children— Action  for  Maintenance— De- 
fenses. 

In  an  action  by  a  divorced  wife  to  recover 
from  her  former  husband  for  the  support  of 
their  minor  children,  whose  custody  had  been 
awarded  to  her,  the  fact  that  he  had  repeatedly 
offered  to  take  the  children  himself  and  support 
them  was  no  defense  to  the  action;  and  her 
refusal  to  permit  him  to  take  them  did  not  jus- 
tify his  refusal  to  provide  for  tbeir  maintenance. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  826;  Dec.  Dig.  |  824.»] 

4.  Judgment  ({§  640,  713*)— Former  Adjudi- 
OATiON — Effect  of  Judgment  as  Bab. 

A  judgment  upon  the  merits  is  an  absolute 
bar  to  a  subsequent  suit  on  the  same  claim  or 
demand,  and  concludes  the  parties  and  their 
privies,  not  only  as  to  every  matter  offered  and 
received  to  sustain  or  defeat  the  claim  or  de- 
mand, but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  pur- 
pose. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  S3  1063,  1066,  1079,  1099,  1234-1237, 
1239,  1241,  1247;    Dec.  Dig.  H  540,  713>] 

5.  Judgment  (1735*)— FoBMSR  A  djudicatio If 

-ESTOPPEI^— identity   of   ISSUES. 

Where  a  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the 
former  jud^ent  is  an  estoppel  only  as  to  the 
matters  in  issue  or  points  controverted,  upon 
the  determination  of  which  the  finding  or  ver- 
dict was  rendered,  so  that,  where  it  is  sought 
to  apply  the  estoppel  of  a  judgment  the  inquiry 
always  is  as  to  the  matters  actually  litigated 
and  determined  in  the  former  action,  and  not  the 
matters  that  might  have  oeen  litigated  and  de- 
termined. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  1263,  1265 ;  Dec.  Dig.  {  735.*] 

6.  Judgment  (S{  736,  741*)— Oonclubivekess 
—Incidental  and  Collateral  Matters. 

The  judgement  of  a  court  of  concurrent  or 
exclusive  jurisdiction  is  not  evidence  of  any 
-matter  which  came  collaterally  in  question, 
though  within  its  jurisdiction,  nor  of  any  mat- 
ter fiicidentally  cognizable,  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.   Dig.  {f  1263,  1266;   Dec  Dig.  {§  735, 


7.  Judgment  (j  713*)— "Eas  Adjtjdioata"— 
Theory. 

The  doctrine  of  "res  adjndicata"  or  former 
adjudication  goes  upon  the  theory,  on  the  one 
hand,  that  it  is  to  the  interest  of  the  state  that 
there  should  be  an  end  of  litigation,  and,  on  the 
other  hand,  that  the  individual  shall  not  be 
twice  vexed  for  the  same  cause;  the  estoppel 
raised  being  in  the  nature  of  an  eatoppu  by 
verdict 

[Ed.  Note.- For  other  cases,  see  Judgment, 
Cent.  Dig.  M  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247 ;  Dee.  Dig.  |  713.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  B«s  Adjudicata.] 

8.  Judgment  (§  961*)- Res  Judicata— BIat- 
TKBs  Determined— Parol  Evidence. 

Where  the  record,  in  a  former  action,  does 
not  show  what  questions  were  determined  there- 
in, that  may  be  shown*  by  extrinsic  parol  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f S  1808-1812 ;  Dec  Dig.  |  951.*] 

9.  Judombht  (I  744*)  —  Conclusiveness  — 
Maintenance  or  Children— Question  of 
Law  OB  Fact. 

In  an  action  by  a  divorced  wife,  who  had 
been  awarded  the  custody  of  minor  children,  to 
recover  from  her  former  husband  ttx  their 
maintenance  for  ten  years,  defended  on  the 
ground  that  he  was  released  from  liability  by 
an  agreement  under  which  he  bad  paid  her  a 
sum  of  money  in  satisfaction  of  his  liability 
for  their  maintenance,  judgment  for  defendant 
in  a  former  suit  by  plaintiff  to  recover  on  an 
account  for  their  maintenance  for  13  months, 
in  which  defendant  pleaded  the  same  agreement 
as  a  release,  was,  as  a  matter  of  law,  an  estop- 
pel to  the  subsequent  action ;  and  it  was  error 
to  leave  it  to  the  jury  to  say  whether  the  same 
questions  were  presented  and  submitted  in  the 
former  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
C;ent  Dig.  g|  1278-1281;  Dec  Dig.  i  744.*] 

Appeal  from  St  Louis  Circuit  Court ;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Alice  La  Rue  against  Paul 
Kempf.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

H.  C.  WtaltebUl,  of  St  Louis,  for  appellant 
Schnurmacher  &  Bassleur,  of  St  Louis,  for 

respondent 

ALLEN,  J.  This  la  an  action  whereby 
plaintiff  seeks  to  recover  from  her  former 
husband  for  the  support  and  matntenanoe  of 
two  minor  children  of  plaintiff  and  defend- 
ant alleged  to  have  been  provided  by  plain- 
tiff during  the  period  from  October  1,  1800, 
to  October  1,  1910.  The  cause  was  tried  l)e- 
fore  the  conrt  and  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant  and  the 
plaintiff  appeals. 

The  petition  alleges  that  the  plaintiff  and 
defendant  were  married  In  1896,  and  lived 
together  as  husband  and  wife  until  on  or 
aboat  December  24,  1898,  during  whldi  time 
there  were  born  of  the  marriage  two  chil- 
dren. It  is  alleged  that  the  defendant  aban- 
doned plaintiff  and  said  minor  children  on 
or  about  December  24,  1898,  and  took  up  his 
residence  in  the  state  of  North  Dakota, 
where,  on  September  1,  1899,  he  obtained  a 
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decree  of  divorce  from  plalntlfl,  by  fbe  terms 
of  which  decree  plaintiff  (defendant  in  the 
divorce  proceeding)  was  awarded  the  custody 
and  control  of  eald  minor  children.  And  it 
is  averred  that  from  October  1,  1900,  to  Oc- 
tober 1,  1910,  the  defendant  neglected  and 
refused  to  provide  for  said  minor  children,  or 
either  of  them,  except  that  he  furnished 
plaintiff  approximately  $200  on  account 
thereof;  that  plaintiff  provided  for  their 
support  and  maintenance,  the  reasonable  val- 
ue thereof  being  $50  per  month,  a  total  of 
$6,000.  And  Judgment  is  prayed  for  the  sum 
of  $5,800. 

The  answer  denies  that  defendant  aban- 
doned plaintiff  or  said  minor  children,  but 
admits  that  he  toolc  up  his  residence  in  the 
state  of  North  Dakota,  where  he  obtained  a 
decree  of  divorce  from  plaintiff,  as  alleged 
by  her.  The  answer  further  denies  tliat  de- 
fendant neglected  and  refused,  during  the 
period  in  questiim,  to  provide  for  said  minor 
cUldren,  and  avers  that  he  expended  cer- 
tain sums  of  money  for  their  support  during 
such  time.  And  it  is  alleged  that  defendant 
repeatedly  offered  to  take  said  children  and 
rear  them,  but  ttiat  plaintiff  refused  to  per- 
mit him  BO  to  do.  The  answer  further  avers 
that,  at  the  time  of  the  divorce  proceedings 
in  North  Dakota,  defendant  paid  to  plaintiff 
the  sum  of  $4,500  for  the  maintenance  and 
support  of  herself  and  said  minor  children, 
during  the  latter's  minority,  which  plaintiff 
accepted  and  received  and  for  a  suitable  and 
satisfactory  provision  thereof.  -  The  answer 
then  alleges  that  on  October  8,  1900,  plain- 
tiff instituted  against  defendant  am  action 
before  a  Justice  of  the  peace  in  the  city  of 
St.  IjOuIs  to  recover  $600  for  the  support  and 
maintenance  of  said  children  from  Septem- 
ber 1,  1890,  to  October  1,  1900;  tliat  in  said 
action  Judgment  was  rendered  by  the  Justice 
of  the  peace  In  favor  of  defendant;  that 
plaintiff  thereujKm  prosecuted  an  appeal  to 
the  circuit  court  of  the  dty  of  St.  Louis, 
where,  upon  a  trial  de  novo.  Judgment  was 
again  rendered  for  defendant,  from  which 
no  appeal  was  prosecuted.  And  it  is  averred 
that  the  same  identical  Issues  were  involved 
In  said  former  salt  as  are  involved  herein; 
and  defendant  pleads  said  Judgment  "as  a 
determination  and  adjudication  of  the  ques- 
tion of  his  liability  to  plaintiff  for  the  sup- 
port of  said  minor  children,  and  pleads  the 
same  as  a  former  adjudication  and  In  bar 
of  this  action." 

The  evidence  discloses  that  plaintiff  re- 
tained counsel  to  represent  her  In  said  di- 
vorce proceedings,  and  filed  an  answer  there- 
in which,  however,  was  afterwards  with- 
drawn. It  appears  that  the  sum  of  $4,000 
was  paid  by  defendant  to  counsel  represent- 
ing plalntlfl  in  the  North  Dakota  court;  and 
defendant  testified  that  he  permitted  plaln- 
tUC  to  retain  the  proceeds  of  the  sale  of  cer- 
tain household  furniture  amounting  to  $500, 
and  that,  prior  to  the  bearing  of.the  divorce 


suit,  an  agreement  was  entered  into  between 
counsel  representing  plaintiff  and  defendant, 
respectively,  therein,  evidenced  by  a  stipu- 
lation filed  in  court,  and  which  the  court  evi- 
dently considered  in  entering  its  decree.  By 
this  stipulation  it  was  agreed  that  the  charge 
of  adultery  made  against  plaintiff  (defendant 
in  said  action)  would  be  withdrawn,  and  that 
the  suit  would  proceed,  if  at  all,  upon  other 
grounds  set  forth  in  the  complaint,  and  that 
plalntUf  (defendant  there)  should  have  the 
care  and  custody  of  the  two  children  tx>m  of 
the  marriage.  By  the  stipulation  it  was 
further  agreed: 

"That  the  plaintiff  (defendant  here)  hag  made 
suitable  and  satisfactory  provision  for  the  main- 
tenance and  support  ot  the  defendant  (this 
plaintifl)  and  said  minor  children." 

The  decree  entered  in  the  divorce  suit  on 
September  1,  1899,  merely  grants  this  de- 
fendant a  divorce,  and  awards  to  this  plain- 
tiff the  custody  and  control  of  said  minor 
children. 

On  October  1,  1900,  plaintiff,  who  in  the 
meantime  had  married  one  La  Roe,  instituted 
an  action  before  a  Justice  of  the  peace  in  the 
city  of  St.  Louis  to  recover  the  sum  of  $500 
as  for  moneys  expended  by  her  from  Septem- 
ber 1,  1899,  to  October  1,  1900,  for  the  sup- 
port and  maintenance  of  said  minor  children, 
as  is  alleged  In  the  answer.  The  suit  was 
based  upon  an  account  filed.  The  defendant 
appeared  In  the  action,  and  Judgment  was 
rendered  In  his  ftivor.  Thereupon  plaintiff 
prosecuted  an  appeal  to  the  circuit  court  of 
said  city,  where  the  cause  was  tried  de  novo 
before  the  court  without  a  Jury,  and  at  the 
conclusion  of  the  trial  the  court  gave  a  dec- 
laration of  law  to  the  effect  that  plaintiff 
could  not  recover ;  and,  plaintiff  not  taking  a 
nonsuit,  Judgment  was  entered  for  defendant, 
from  which  no  appeal  was  prosecuted. 

Plaintiff  denied  having  taken  an  appeal 
from  the  Judgment  of  the  Justice  of  the  peace, 
in  the  former  action,  and  denied  that  she 
appeared  and  testified  therein  in  the  circuit 
court,  though  the  affidavit  for  appeal  ap- 
pears to  have  been  made  by  her,  and  the 
cause  was  prosecuted  to  a  finality  in  the  cir- 
cuit court  As  there  were  no  pleadings  in 
the  former  action,  and  as  the  Judgment  en- 
tered therein  was  merely  a  general  Judgment 
for  defendant,  the  record  Itself  does  not 
show  what  were  the  questions  therein  pre- 
sented and  submitted.  However,  there  was 
parol  evidence  to  the  effect  that  the  defense 
Interposed  therein  was,  as  here,  that  the  mone- 
tary settlement  in  North  Dakota,  and  tbe 
stipulation  above  referred  to,  ojperated  to  re- 
lieve defendant  from  any  liability  to  plain- 
tiff for  the  support  and  maintenance  of  these 
children.  And  briefs  filed  in  the  circuit 
court  In  the  former  suit,  by  counsel  for  plain- 
tiff and  defendant,  respectively,  were  admitted 
in  evidence  in  the  instant  case,  from  which 
it  appears  that  the  above-mentioned  defense 
was  the  only  controverted  question  in  the 
trial  of  the  former  cause. 
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There  Is  much  conflict  in  the  evidence  as 
to  what  provision  the  defendant  made  for  his 
children  during  the  period  here  in  question. 
Plaintiff's  testimony  is  to  the  effect  that  he 
contributed  practically  nothing  to  their  sup- 
port and  maintenance.  Defendant's  testi- 
mony, on  the  other  hand,  Is  that  he  thus  ex- 
I)enaed  large  sums  of  money  during  such 
period;  and  the  evidence  shows  that  he  at 
least  materially  contributed  to  the  children's 
support,  and  that,  at  the  time  of  the  trial 
below,  he  was  making  monthly  payments  to  a 
•juvenile  court  officer  for  their  support  and 
maintenance.  And  defendant  declared  that 
plaintiff  was  addioted  to  strong  drink,  and 
bad  squandered  therefor  moneys  given  her 
for  tlie  support  of  the  children,  which  plaintiff 
denied.  It  is  unnecessary,  however,  to  re- 
hearse in  detail  the  evidence  relating  to 
these  matters. 

It  is  unnecessary  to  state  fully  the  many 
assignments  of  error  before  us.  They  per- 
tain to  the  giving  of  instructions  at  defend- 
ant's request,  to  the  refusal  to  give  certain 
instructions  offered  by  plaintiff,  and  to  the 
admission  and  exclusion  of  evidence.  Such 
thereof  as  appear  to  be  of  consequence  will 
be  noticed  later. 

[1]  I.  It  cannot  be  doubted  that,  in  the  ab- 
sence of  a  provision  made  for  the  support  and 
maintenance  of  minor  children,  the  father 
continues  primarily  liable  therefor  after  di- 
vorce ;  and  that  the  mother,  having  the  care 
and  custody  of  such  children,  may  ordinarily 
recover  from  the  father  for  their  support  and 
maintenance,  should  be  fail  or  refuse  to  fur- 
nish the  same.  See  Rankin  v.  Rankin,  83 
Mo.  App.  336;  McCloskey  v.  McCloskey,  93 
Mo.  App.  393,  67  S.  W.  669;  Shannon  v. 
Shannon,  97  Mo.  App.  119,  71  S.  W.  104 ;  Lu- 
kowskl  V.  Lukowski,  108  Mo.  App.  204,  83  S. 
W.  274;  White  v.  White,  169  Mo.  App.  40, 
154  S.  W.  872.  This,  however,  is  conceded 
here ;  the  defenses  being:  (1)  That  the  agree- 
ment evidenced  by  the  stipulation  above  men- 
tioned, and  the  payment  of  the  said  sum  of 
money  thereunder,  released  defendant  from 
liability  to  plaintiff  In  the  premises ;  (2)  that 
defendant  had  nevertheless  stood  ready  and 
willing  to  take  the  children  and  support  and 
rear  them;  and  (3)  the  plea  of  former  ad- 
judication. 

[I]  II.  Though  a  father  will  ordinarily  re- 
main liable  for  the  support  and  maintenance 
of  his  children  after  divorce,  and  the  law  will 
imply  a  promise  on  his  part  to  reimburse 
the  mother  '  therefor,  where  the  latter  has 
the  custody  of  such  children  and  supports 
and  maintains  them,  nevertheless  where,  in 
connection  with  the  divorce  proceedings,  a  set- 
tlement is  made  between  the  parents,  where- 
by provision  is  made  by  the  father  for  the 
future  support  of  the  children,  which  Is  ac- 
cepted by  the  motiier  as  and  for  a  suitable 
and  satisfactory  provision  therefor,  this  court 
has  held  that  the  father  will  no  longer  be 
liable  in  an  action  by  the  mother  for  such 


support  and  maintenance  furnished  by  her, 
whatever  liability  may  otherwise  continue  t© 
attach  to  the  father  growing  out  of  his  nat- 
ural and  legal  duty  to  provide  for  his  off- 
spring. See  Dixon  v.  Dixon,  107  Mo.  App. 
682,  82  S.  W.  547.  And  the  raling  appears 
to  be  sound. 

In  the  case  before  us.  If  the  money  paid  by 
the  defendant  to  plaintiff's  counsel,  at  the 
time  of  the  divorce  proceeding,  was  paid  un- 
der an  agreement  that  the  same  should  con- 
stitute a  full  and  satisfactory  provision  for 
the  future  support  and  maintenance  of  the 
children,  and  was  accepted  by  plaintiff  as  and 
for  a  suitable  and  satisfactory  provision 
therefor,  then  it  seems  clear  that  plaintiff 
cannot  maintain  this  action.  The  stlpulatloD 
offered  In  evidence  shows  upon  its  face  that 
such  was  the  agreement  in  the  premises,  un- 
der which  the  money  was  paid  plaintiff.  But 
plaintiff  denlerl  that  her  attorney  was  au- 
thorized to  insert  such  a  provision  in  the 
stipulation,  and'  contended  that  the  money 
was  received  by  her  from  her  former  bus- 
band  as  her  "interest  in  his  estate,"  and  in 
no  measure  for  the  support  of  the  children. 
And  the  matter  was  submitted  to  the  Jury  by 
instructions  for  both  plaintiff  and  defendant. 

III.  We  think  that  no  error  was  committed 
in  refusing  Instructions  offered  by  plaintiff; 
and,  in  the  view  which  we  take  of  the  case, 
it  is  unnecessary  to  review  such  refused  in- 
structions. Neither  do  we  perceive  any  error 
in  the  admission  or  exclusion  of  evidence, 
other  than  with  respect  to  the  admission  of 
certain  evidence  now  to  be  briefly  noticed  in 
connection  with  an  instruction  given  for  de- 
fendant, of  which  plaintiff  complains. 

Defendant  was  permitted,  over  plaintiff's 
objections,  to  testify  in  effect  that  he  was, 
and  had  always  been,  ready  and  willing  to 
take  the  children  and  support  them,  and 
had  frequently  offered  to  do  this,  but  that 
plaintiff  would  not  permit  him  bo  to  do. 
And  defendant's  instruction,  above  mention- 
ed, told  the  Jury  that  if  they  found  and  be- 
lieved that  defendant  had  "at  all  times  been 
ready  and  willing  to  maintain,  support,  and 
provide  for  such  children,  but  that  plaintUT 
refused  to  permit  him  to  do  so,"  then  their 
verdict  must  he  for  defendant.  The  iastmc- 
tlon  may  be  well  enough  in  form.  That  la  to 
say,  if  the  defendant  ever  sought  to  provide 
for  the  maintenance  and  support  of  the  chil- 
dren, while  they  remained  in  the  care  and 
custody  of  the  plaintiff,  but  was  not  per- 
mitted by  her  so  to  do,  then  doubtless  plain- 
tiff could  not  recover.  But  there  is  no  su(A 
evidence  here,  so  far  as  we  have  been  able 
to  discover  from  the  record. 

[3]  Defendant's  testimony  (whl<±i  was  ad- 
mitted over  plaintiff's  objections)  Is  that  h'e 
repeatedly  offered  to  take  the  children  him- 
self and  support  and  rear  them.  But  this 
constituted  no  defense  to  plaintiff's  action. 
Defendant,  If  not  otherwise  relieved  there- 
from, could  not  escape  liability  tot  the  sop- 
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port  and  malnteQance  of  bis  minor  children 
by  offering  to  take  them  from  tbe  mother, 
wbo  Iiad  been  awarded  their  custody;  and 
her  refusal  to  permit  this  would  afford  no 
justification  to  him  for  refusing  to  provide 
for  their  support  and  maintenance.  See  Mc- 
Closkey  v. .  McCloskey,  93  Mo.  App.  393,  67 
S.  W.  669.  It  was  error  to  admit  this  tesU- 
mony,  and  likewise  to  give  the  instruction  in 
question,  predicated  upon  such  testimony. 
Snob  errors  would  ordinarily  be  highly  prej- 
udicial in  a  case  of  this  character;  but,  for 
reasons  which  will  be  made  to  appear  later, 
we  think  that  they  are  here  not  reversible 
errors. 

lY.  As  to  the  plea  of  former  adjudication: 
The  court  evidently  proceeded  upon  the  the- 
ory that  the  Judgment  in  tbe  former  suit 
was  conclusive  npon  plalutiff  here,  preclud- 
ing her  recovery,  if  It  was  determined  and 
adjudicated  therein  tliat  the  defendant  was 
relieved  from  liability  In  the  premises  by 
reason  of  the  agreement  in  North  Dakota 
and  the  pajonent  of  the  money  by  defendant 
thereunder.  The  matter,  however,  was  re- 
ferred to  the  Jury  by  an  instruction  which 
directed  a  verdict  for  defendant  in  tbe  event 
that  the  Jury  found  that  in  said  former  ac- 
tion "the  same  questions  were  presented  and 
submitted  by  the  plaintiff  and  defendant  as 
have  been  presented  and  submitted  in  the 
present  cause." 

It  is  earnestly  insisted  by  learned  counsel 
for  appellant  that  tbe  Judgment  in  the  for- 
mer action  cannot  be  invoked  here,  in  bar 
or  as  an  estoppel,  and  that  the  court  should 
have  so  declared,  as  a  matter  of  law.  This 
Is  said  to  be  so,  particularly  for  the  reason 
that  the  cause  of  action  is  not  the  same  as 
that  sued  upon  in  the  former  action,  and 
that  the  proof  of  the  items  claimed  by  appel- 
lant In  this  proceeding,  covering  tbe  period 
of  ten  years  in  question,  was  necessarily  not 
the  same  as  that  adduced  In  support  of  the 
former  demand  for  support  and  maintenance 
of  tbe  children  for  the  prior  period  of  13 
months. 

As  to  the  effect  of  the  former  Judgment,  it 
may  be  well  to  refer  to  certain  general  prin- 
ciples which  should  be  here  borne  In  mind. 
There  Is  more  or  less  confusion  in  the  cases 
relative  to  the  matter  of  former  adjudica- 
tion; and  It  is,  of  coarse,  not  possible  to 
reconcile  all  of  tbe  cases,  much  less  the  dic- 
ta to  be  fonnd  Uierein.  However,  the  prin- 
ciples here  involved  appear  to  be  clear  and 
firmly  established  In  our  Jurisprudence. 

[4-1]  There  Is  a  marked  difference  between 
the  effect  of  a  former  Judgment  as  a  bar  to 
tbe  prosecution  of  a  second  action  upon  the 
same  identical  claim  or  demand  and  tbe  es- 
toppel arising  from  the  previous  adjudication 
of  some  question  upon  which  liability  hing- 
es in  the  subsequent  suit,  where  the  latter 
InTolres  a  different  cause  of  action.  Here 
It  seems  qnlte  clear  that  the  former  suit  be- 
tween these  same  parties  was  not  to  enforce 


the  same  Identical  cause  of  action  as  that 
now  sued  upon.  There  tbe  demand  was  for 
a  different  amount,  claimed  to  be  due  for  an 
entirely  different  period  of  time;  and  though 
the  same  questions  may  have  been  involved, 
affecting  the  right  of  recovery,  the  cause  of 
action  was  not  identically  the  same  as  that 
here  sued  upon,  and  the  rules  to  be  applied 
are  those  which  must  obtain  In  such  a  situa- 
tion. 

In  the  famous  case  of  Rex  y.  The  Duchess 
oC  Kingston,  20  How.  St.  Tr.  538,  2  Smith, 
Liead.  Cas.  (8th  Ed.)  784,  the  statement  of 
tbe  law  governing  the  force  and  effect  of 
Judgments  and  decrees  was  formulated  as 
follows: 

"From  the  variety  of  cases  relative  to  Judg- 
ments being  given  la  evidence  in  civil  suits, 
these  two  deductions  seem  to  follow  as  generally 
true:  First,  that  the  judgment  of  a  court  of 
concurrent  jurisdiction,  directly  upon  the  point, 
is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
l>etween  the  same  parties,  upon  the  same  mat- 
ter, directly  in  question  in  another  court;  sec- 
ondly, that  the  judgment  of  a  court  of  exclu- 
sive Jurisdiction,  directly  upon  the  point,  is  in 
like  manner  conclusive  upon  the  same  matter, 
between  _  the  same  parties,  coming  Incidentally 
In  question  in  another  court  for  a  different  pur- 
pose. But  neither  the  judgment  of  a  (conrt  of) 
concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collatetally  in  ques- 
tion, though  within  their  jurisdiction,  nor  of 
any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the 
Judgment." 

In  the  leading  case  of  Cromwell  v.  Oounty 
of  Sac,  94  U.  S.  S51,  24  L.  Ed.  195,  the  rule 
la  stated  as  follows: 

"In  considering  the  operation  of  this  judg- 
ment, it  should  be  iwme  in  mind,  as  stated  by 
counsel,  that  there  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against 
the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand  and  its  effect  as  an  es- 
toppel in  another  action  between  tlte  same  par- 
ties upon  a  different  claim  or  cause  of  action. 
In  the  former  case,  the  judgment,  if  rendered 
upon  the  merits,  constitutes  an  absolute  bar  to 
a  subsequent  action.  It  is  a  finality  as  to  tbe 
claim  or  demand  in  controversy,  conduding  par- 
ties and  those  in  privity  with  them,  not  only  as 
to  every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  otlier  admissible  matter  which  might 
have  been  offered  for  that  purpose.  *  •  • 
But,  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  upon 
a  different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  orisinal  action, 
not  what  might  have  been  thus  litigated  and 
determined.  Only  upon  such  matters  is  the 
Judgment  conclusive  in  another  action." 

In  Cyc.  the  rule  is  thus  stated: 
"The  true  test  is  identity  of  issues.  If  a 
particular  point  or  question  is  in  issue  in  the 
second  action,  and  the  judgment  will  depend 
upon  its  determination,  a  former  Judgment  l>e- 
tween  the  same  parties  will  be  final  and  conclu- 
sive in  the  second  if  that  same  point  or  question 
was  in  issue  and  adjudicated  in  the  first  suit. 


Digitized  by 


Google 


592 


171  SOUTHWESTERN  RBPOBTBB 


(Mo. 


otberwise  not.  Or  as  the  rnle  is  otherwise  stat- 
ed, in  a  second  action  between  the  same  parties 
«a  a  demand  diiferent  from  that  in  the  first  ac- 
tion, the  judgment  in  the  first  action  is  an  es- 
toppel only  as  to  the  points  controverted,  on 
the  determination  of  which  the  finding  or  ver- 
dict was  rendered.  ,And,  in  order  that  this  rule 
should  be  applied,  it  must  clearly  and  positively 
appear,  either  from  the  record  itself  or  by  the 
aid  of  competent  extrinsic  evidence,  that  the 
priecise  point  or  question  in  issue  in  the  second 
suit  was  involved  and  decided  in  the  first"  See 
23  Cyc.  p.  1300  et  seq. 

In  Bigelow  on  Estoppel,  lea  dt  45,  after 
the  dlMmssion  of  many  interesting  cases.  It 
Is  said: 

"The  rule  in  these  cases  is  that  a  point  once 
adjudicated  by  a  court  of  competent  jurisdic- 
tion, however  erroneous  the  adjudication,  may 
be  relied  upon  as  an  estoppel  in  any  subsequent 
collateral  suit,  in  the  saine  or  any  other  court, 
at  law,  or  in  chancery,  or  in  admiralty,  when 
either  party,  or  the  privies  of  either  party,  al- 
lege anything  inconsistent  with  it;  and  this, 
too,  whether  the  subsequent  suit  is  upon  the 
same  or  a  different  cause  of  action.  The  cases 
upon  this  subject  are  very  numerons." 

Tbat,  where  the  cause  of  action  In  the  sub- 
sequent suit  Is  not  the  same  identical  cause 
of  action  as  that  InToIred  in  the  former,  the 
judgment  is  nevertheless  conclusiTe  as  to  all 
questions  which  were  actually  In  issue  and 
addndicated  In  the  former  proceeding  Is 
abundantly  supported  by  the  authorities,  both 
In  this  state  and  elsewhere.  See  Garland 
▼.  Smith,  164  Mo.  loc  dt  22,  64  8.  W.  188; 
Gymnastic  Soc.  t.  Hagerman,  232  Mo.  693, 
136  S.  W.  42;  Dlck^  T.  Helm,  48  Ho.  App. 
loc.  dt.  118;  Barkhoefer  v.  Barkhoefer,  88 
Mo.  App.  loc.  dt  881,  882,  67  S.  W.  674; 
Paving  Co.  Y.  Field,  182  Mo.  App.  628,  97 
8.  W.  179;  Roberts  v.  Neal,  187  Mo.  App.  loc. 
dt  115, 119  S.  W.  461;  Hartwlg  v.  Insurance 
Co.,  167  Mo.  App.  loc.  dt  180.  131,  151  S. 
W.  477;  Freeman  v.  Barnum,  181  Cal.  886, 
63  Pac.  691,  82  Am.  St  Rep.  366;  Koehler  v. 
Mfg.  Co.,  146  Cal.  335,  80  Pac  73;  Markley 
T.  People,  171  111.  260,  49  N.  B.  602,  63  Am. 
St  Rep.  234;  Reynolds  v.  Mandel,  176  111. 
615,  51  N.  E.  649;  Rowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1,  3  Ann.  Cas.  773;  Freeman 
on  Judgments,  f  258;  24  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)   p.  780. 

[7-9]  In  the  case  before  us,  though  the  two 
suits  covered  different  periods  of  time,  and 
were  hence  founded  upon  different  causes  of 
action,  nevertheless  if,  in  the  former  suit,  the 
question  whether  defendant  was  released 
from  liability  to  plaintiff  in  the  promisee,  by 
reason  of  the  previous  agreement  aforesaid, 
was  submitted,  and  was  adjudicated  In  d^- 
fendant'e  favor,  then  the  Judgment  resting 
thereupon  must  operate  as  an  estoppel  here, 
where  the  very  same  matter  Is  drawn  In  con- 
troversy, and  upon  which  liability  hinges. 

The  doctrine  of  res  adjudlcata,  or  former 
adjudication,  proceeds  upon  the  theory,  on 
the  one  hand,  that  it  Is  to  the  interest  of 
the  state  that  there  idiould  be  an  end  to  liti- 
gation (Interest  republican  ut  sit  finis  Utium), 
and,  on  the  other  hand,  that  the  individual 
should  not  be  twice  vexed  for  the  same  cause 


(nemo  debet  Ms  Texarl  pro  eadem  causa). 
Here  the  estoppel  raised  is  rather  in  the  na- 
ture of  estoppel  by  verdict  (see  Markley  t. 
People,  supra,  171  111.  loc.  dt  263,  49  N.  B. 
502,  63  Am.  St  Rep.  234;  Reynolds  v.  Man- 
del,  supra,  179  III.  loc.  dt  618,  61  N.  B.  649), 
but  the  general  principle  Is  the  same,  and  so 
is  the  result  whatever  It  may  be  denomi- 
nated. 

Nor  can  It  be  doubted  that,  where,  as 
here,  the  record  in  the  former  suit  does  not 
show  what  questions  were  determined  there- 
in, this  may  be  shown  by  extrinsic  evidence, 
though  it  be  by  parol.  See  Spradling  v.  Con- 
way, 61  Mo.  51;  West  t.  Moser,  49  Mo.  App. 
201. 

The  trial  court  left  It  to  the  Jury  to  aay 
whether  the  "same  questions  were  presented 
and  submitted"  In  the  former  suit  as  here. 
But  we  have  readied  the  conclusion  that  the 
court  should  have  passed  thereupon,  as  a 
matter  of  law.  Relative  to  the  trial  of  the 
former  cause  In  the  drcult  eourt,  all  of  tiie 
evidence  Is  that  the  defense  predicated  upon 
the  agreement  in  North  Dakota  was  the  only 
controverted  question  In  tHe  case.  This  Is 
undlspatably  shown-  by  the  briefs  of-  coansel 
filed  therein,  which  were  properly  admitted 
In  evidence  here  to  show  what  was  presented 
and  submitted  In  the  other  snlt  In  the  brief 
filed  therein  for  plaintiff  it  is  said: 

"Plaintiff  brines  this  suit  to  recover  money 
paid  by  her  in  support  of  these  children.  De- 
fendant contends  diat  the  stipulation  offered  in 
evidence  by  him  defeats  her  action." 

Then  follows  certain  argument,  and  points 
made,  with  authorities  dted  In  support 
thereof. 

In  the  brief  filed  therein  by  defendant,  the 
latter's  counsel  concedes  defendant's  lia- 
bility for  support  of  his  minor  children.  In 
spite  of  the  divorce  and  the  awarding  of  the 
custody  thereof  to  the  plaintiff,  unless  pro- 
vision has  been  made  for  their  support  Ref- 
erence is  then  made  to  the  settlement  made 
with  plaintiff  in  North  Dakota,  and  to  the 
stipulation  in  question  whereby  it  was  agreed 
that  "suitable  and  satisfactory  provision" 
had  been  made  for  the  maintenance  and 
sup];)ort  of  plaintiff  and  said  children,  which 
is  asserted  to  be  a  complete  defense.  In 
these  briefs,  which  constitute  the  only  writ- 
ten evidence  as  to  what  was  actually  adju- 
dicated In  said  proceeding  In  the  drcult 
court  there  Is  no  suggestion  or  intimation 
that  any  question  was  Involved  other  than 
that  to  which  we  have  referred.  And  to  the 
same  effect  Is  the  parol  testimony  adduced. 
This  being  so,  it  appears  that  the  evidence 
on  this  question  was  such  as  to  leave  room 
for  no  possible  conclusion  other  than  that 
there  was  presented  and  submitted  In  the 
former  suit,  and  determined  in  defendant's 
favor,  the  chief  defense  (other  than  this  plea 
of  former  adjudication)  here  pleaded  and  re- 
lied upon.  Hence,  without  saying  when.  In 
general,  such  a  question  Is. for  tLe  court  and 
when  for  the  Jury,  we  are  convinced  that  the 
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court  should  here  have  passed  thereupon,  as 
a  matter  of  law,  and  should  have  declared 
that  plaintiff  could  not  recover  In  this  ac- 
tion, as  requested  by  defendant  at  the  close 
of  the  case.  In  this  view,  the  errors  noted 
above  cannot  affect  the  result 

Our  conclusion  is  that  the  Judgment  should 
be  aflBrmed;   and  It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NOBTONI,  J.,  con- 
cur. 


MATGER  V.  NICHOLS.     (No.  1881».) 

(St.  Louis  C!ourt  of  App«als.    Uissonri.    Dec. 
8,  1914.) 

1.  GoBPOBATioNS  (S492*)— LiabilittofOob- 

FOBATIOn  FOB  XOBT  OF  AQBNT. 

Where  the  secretary  of  a  corporation  eon- 
verted  corporate  stoclc  sent  in  to  be  transferred 
on  the  books,  the  corporation  is  not  liable  for 
his  act,  unless  he  was  actins  for  the  compaay. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1003;  Dec.  Dig.  $  492.*] 

2.  JuDokzitT  (I  701*)— Pbbsohs  Conolddkd— 
Secbetabt  of  Cobporation. 

The  holder  of  corporate  stock  mailed  the 
certificate  to  the  secretary  for  transfer  on  tbe 
books,  and  the  secretary  converted  the  sharesi 
Held,  that  as  the  corporation  was  not  liable  for 
the  tort  of  the  secretary,  unless  be  was  acting 
for  its  benefit,  and  as  there  is  no  privity  between 
a  master  and  servant  where  the  subject  of  the 
litigation  i»  one  not  concerning  the  employment, 
the  judgment  in  favor  of  the  corporation  was  not 
conclusive  against  the  right  of  the  shareholder  to 
recover  from  the  secretary. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1226;  Dec.  Dig.  §  701.») 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 

Action  by  George  E.  Mayger  against  John 
B.  S.  Nichols.  From  a  -Judgment  sustain- 
ing demiirrer  to  the  reply,  plaintiff  appeals. 
Affirmed. 

.  Frank  Y.  Oladney,  of  St  Louis,  for  appel- 
lant Frank  E.  Bitchey  and  Campbell  Al- 
lison, both  of  St  Louis,  for  respondent 

NOBTONI,  J.  This  is  an  action  in  trover 
as  for  conversian.  The  court  sustained  a 
demurrer  to  plalntUTs  reply  to  defendant's 
countei'clalm,  and  plaintiff  apijeais  from 
that  Judgment 

Plaintiff  sued  defendant  as  for  the  con- 
version of  430  shares  of  stock  in  the  St  Lou- 
is Mining  &  Milling  Company  of  Montana, 
said  to  l>e  owned  by  blm.  Among  other 
things,  defendant  answered  by  setting  up  a 
counterclaim  to  tbe  effect  that  plaintiff  con- 
verted to  his  own  use  70  shares  of  stock 
in  the  same  corporation  owned  by  him.  In 
reply  to  this  counterclaim,  plaintiff  pleaded, 
as  a  bar  to  the  right  of  recovery  for  the  70 
shares  of  stock,  a  former  adjudication  in  a 
suit  wherein  the  present  defendant  was  plain- 
tiff and  the  St  Louis  Mining  &  MilUng  Com- 
pany of  Montana  was  defendant  The  court 
sustained  a   demurrer   to   this   reply  in  the 


view  that  the  subject-matter  of  defendant's 
counterclaim  la  not  res  adjudlcata  because 
of  the  former  suit  between  defendant  as 
plaintiff  and  the  corporation  as  defendant 

It  appears  that  plaintiff  is  tbe  secretary  of 
the  St  Louis  Mining  &  Milling  Company  of 
Montana,  and  defendant  was  an  agent  en- 
gaged in  selling  stock  for  that  corporation. 
Defendant  insists  that  the  500  shares  of 
stock  (the  conversion  of  430  of  which  is  de- 
clared upon  in  plaintltrs  petition  and  the 
conversion  of  the  70  shares  of  which  is  de- 
clared upon  in  his  counterclaim)  were  given 
to  him  by  the  corporation  as  a  bonus.  On  tbe 
other  hand,  plaintiff  insists  the  500  shares 
of  stock  belonged  to  him,  and  that  he  merely 
loaned  them  to  defendant  for  a  purpose.  At 
any  rate,  it  appears  defendant  mailed  70 
of  the  shares  of  stock  to  plaintiff,  as  secre- 
tary of  the  mining  company,  with  tbe  request 
to  cause  them  to  be  transferred  on  the  books, 
and  plaintiff  retained  them  as  bis  own. 
Thereafter  defendant,  as  plaintiff,  sued  the 
St  Louis  Mining  &  Milling  Compatay  in  con- 
version for  the  value  of  the  70  shares  of 
stock,  alleging  that  the  corporation  bad  con- 
verted them  through  the  act  of  Its  secretary, 
Mayger,  plaintiff  here.  On  a  trial  of  this 
issue,  the  finding  and  Judgment  were  for  tbe 
corporation.  Subsequently  plaintiff,  Mayger, 
secretary  of  the  corporattoo,  instituted  this 
suit  against  defendant  as  for  the  conversion 
of  the  remaining  430  shares  of  stock,  and 
thereupon  defendant  in  his  answer  counter- 
claimed  against  plaintiff  as  for  the  conver- 
sion of  the  70  shares  of  stock  before  men- 
tioned, which  were  involved  as  tbe  subject- 
matter  of  his  former  suit  against  the  cor- 
poration. Tbe  Judgment  having  been  for  the 
defendant  corporation  In  the  former  suit  with 
respect  to  these  shares  of  stock,  plaintiff 
pleads  It  In  his  reply  to  defendant's  counter- 
claim as  res  adjudlcata  of  the  subject-matter 
here.  So  much  of  plaintiff's  reply  to  defend- 
ant's counterclaim  as  la  necessary  to  look 
to  in  disposing  of  the  question  presented  by 
tbe  appeal  is  as  follows: 

"The  St.  Louis  Mining  &  Milling  Company  of 
Montana,  mentioned  in  the  counterclaim  of  the 
cause  herein,  is  tbe  same  corporation  that  was 
a  party  defendant  to  the  former  proceeding  just 
described  ;  that  the  70  shares  of  stock  mentioned 
in  said  counterclaim  are  the  same  shares  of 
stock  involved  in  the  former  proceeding;  that 
the  certificate  No.  760  is  the  same  as  that  de- 
scribed in  the  former  proceeding;  that  tbe  acts 
and  deeds  set  out  in  said  counterclaim  as  a 
cause  of  action  against  this  plaintiff  are  the 
same  acts  and  deeds  of  which  Uie  said  J.  B.  S. 
Nichols  complained  in  the  former  proceeding; 
that  in  said  former  proceeding  the  said  J.  B.  S. 
Nichols  offered  and  introduced  evidence  to  prove 
that  the  plaintiff  herein,  George  E.  Mayger,  was 
secretary  and  agent  of  tbe  St  Louis  Mining  & 
Milling  Company  of  Montana,  and  that,  as  such 
ofBcer  and  agent,  he  converted  to  his  own  use 
the  said  certificate  of  stock  referred  to  as  No. 
760,  both  in  the  former  proceeding  and  in  said 
counterclaim;  that  in  said  former  proceeding  the 
said  J.  B.  S.  Nichols  did  not  prove  or  attempt 
or  offer  to  prove  that  said  corporation  had  con- 
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Terted  said  stock  in  any  other  manner  or  b; 
any  other  means  than  through  and  by  the  acts 
of  its  secretary,  who  was  the  present  plaintiff, 
George  E.  Mayger." 

[1,1]  The  court  sustained  defendant's  de- 
murrer to  this  reply  In  the  view  that,  though 
a  Judgment  had  been  given  for  the  defendant 
corporation  in  the  former  suit.  It  did  not  con- 
clude the  matter  in  favor  of  plaintiff,  May- 
ger,  as  he  may  have  (even  though  secretary 
of  the  corporation)  converted  the  stock  in- 
dividually. It  Is  argued  this  was  error,  for 
It  is  said  since  the  wrongdoing  of  the  corpo- 
ration was  alleged  to  be  exclusively  an  im- 
puted wrong  of  Mayger,  acting  as  secretary, 
the  judgment  for  the  corporation  in  the  for- 
mer suit  necessarily  Implies  that  there  was 
no  wrongdoing  on  the  part  of  Mayger.  We 
are  unwilling  to  accede  to  this  view,  for  It 
may  be  that  Mayger,  plaintiff,  indlvIdQally 
converted  the  70  shares  of  stock  to  his  own 
use  so  as  to  entail  no  obligation  whatever 
on  the  corporation,  of  which  be  was  secre- 
tary, to  respond.  If  such  be  true,  the  cause 
of  action  Is  not  Identical  In  the  two  cases, 
for  In  the  former  case  the  alleged  tort  was 
that  of  the  corporation,  and  in  this  one  the 
tort  Is  that  of  the  secretary,  Mayger,  unless 
the  case  reveals  the  essential  privity  which 
renders  the  act  of  Mayger  that  of  the  cor- 
poration. It  Is  conceded  that  Mayger,  the 
secretary  of  the  corporation,  who  Is  plain- 
tiff here,  was  not  a  party  to  the  former  suit 
against  the  corporation ;  and,  this  bring  true, 
the  Judgment  In  favor  of  the  company  of 
which  he  is  seerefary  could  inure  to  his  ben- 
efit only  through  the  doctrine  of  respondeat 
superior,  affording  the  privity.  The  case  is 
not  one  where  it  is  clear  the  agent  was  act- 
ing within  the  scope  of  his  authority  for  the 
master  corporation,  for,  because  of  the  tort 
involved,  the  implication  of  law  excludes 
that  view.  In  order  to  have  rendered  the 
corporation  liable  for  the  tort  of  Its  secre- 
tary in  converting  the  stock,  something  more 
than  the  mere  relation  of  corporation  and 
officer  must  appear;  that  is  to  say,  some-' 
thing  tending  to  show  that  plaintiff,  Mayger, 
was  acting  for  the  company.  In  such  cir- 
cumstances alone  would  the  tort  of  Mayger 
be  the  tort  of  his  principal,  the  corporation 
of  which  be  was  secretary.  On  the  other 
band.  If  Mayger,  the  secretary  of  the  com- 
pany, as  an  Individual,  converted  the  70 
shares  of  stock  to  his  own  use  aside  tiom  bis 
employment  and  without  authority  or  rati- 
fication on  the  part  of  the  company,  he  alone 
should  respond  therefor.  The  mere  fact  that 
plaintiff  was  secretary  of  the  company  does 
not  render  him  a  privy  to  the  Judgment  ac- 
quitting the  corporation  of  a  tort  committed 
by  biin  outside  of  the  line  of  bis  authority 
and  apart  from  his  employment  It  Is  cer- 
tain that  there  Is  no  privity  between  mas- 
ter and  servant  where  the  subject  of  the  liti- 
gation does  not  concern  the  employment, 
or  the  relation  of  employer  and  employ^  Is 


not  a  feature  of  the  subject-matter  In  con- 
troversy. See  23  Cyc.  1265.  The  principle 
of  respondeat  superior  Is  beside,  the  case, 
for  it  does  not  appear  that  Mayger  was  act- 
ing for  and  with  the  authority  of  the  corpo- 
ration at  the  time  be  ia  alleged  to  have  con- 
verted the.  stock  for  which  the  company  was 
acquitted  of  fault  in  the  former  Judgment 
If  plaintiff  converted  the  70  shares  of  stock, 
acting  for  himself,  and  without  authority 
from  the  company,  he  Is,  of  course,  liable  to 
respond  In  this  suit  therefor. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

REYN0I/D8,  P.  J.,  and  ALLrEN,  J^  con- 
cur. 


DAVID  ▼.  CLARKSVILLB  OIDEB  CO. 
(No.  18834.) 

(St.   Loula   <3ourt  of   Appeals.     Misaoaii. 
Dee.  8,  1914.) 

1.  Master  and  Seevant  ({  278*)— Injtjbies 

TO     SEBVANT— SUFFICrtWOT    OF    BVIDENCi;— 

NiouGENCE  or  Mabtes. 

In  an  action  for  injnries  received  by  a 
servant  when  a  barrel  fell  from  a  stack  nearby, 
evidence  held  insufficient  to  show  that  the 
fall  was  due  to  either  the  vibration  of  the 
ground  at  the  place  where  the  barrels  were 
stacked,  or  to  the  negligent  stacking  of  the 
barrels,  or,  If  they  were  neirligently  stacked, 
that  the  employer  had  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J!  954,  656-958,  960-969. 
971,  972,  977;  Dec.  Dig.  $  278.*] 

2.  Master  and  Sebvant  (|  196*)— Irjitbibs 
TO  Servant— Liability  or  MASTBft— Nkoli- 
oence  or  Feixow  Servant. 

Where  a  cooper  employed  by  a  cider  com- 
pany was  regnired,  when  so  directed,  to  anist 
m  stacking  barrels  ready  for  deliveiT,  oth<>r 
servants  who  stacked  the  barrels  which  sub- 
sequently fell  on  the  cooper  were  feHow  serr- 
ants,  for  whose  negligence  the  master  is  not 
liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  37&-878,  486-488;  Dec. 
Dig.  {  196.  •] 

3.  Master  and  Servant  ((  265*)— Injohes 
TO  Servant— Li abilitt  of  Master. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply  where  the  injury  to  a  servant  was  caused 
by  the  falling  of  a  barrel  from  a  stack  near 
where  the  servant  was  working. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  877-908,  955;  Dec.  Dig. 
i  265.*] 

Appeal  from  St  Loula  Circuit  Court;  W. 
M.  Klnsey,  Judge. 

Action  by  Edward  David  against  the 
Clarksvllle  Cider  Company.  From  an  order 
refusing  to  set  aside  the  nonsuit  suffered  by 
plaintiff  at  the  trial,  plalnttff  appeals.  Af- 
firmed. 

Kinealy  &  Kinealy,  of  St  Louis,  for  appel- 
lant. Holland,  Rutledge  &  Lasbly,  of  St 
Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  for  pertwoal 
injuries  sustained  by  plaintiff  while  in  the 
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employ  of  the  defendant  corporation  as  its 
servant.  PUtlmtlff  suffered  a  nonsuit  below, 
and,  after  unsuccessfnlly  moving  to  have  tbe 
same  set  aside,  prosecuted  Us  appeal  to  this 
court 

At  the  time  of  plalnttfTs  injury  be  was  em- 
ployed by  the  defendant  as  a  cooper,  engaged 
In  repairing  barrels  and  kegs.  From  time  to 
time  he  was  also  called  upon  to  assist  in 
handling  barrels.  Defendant's  business  was 
condacted  in  a  building  fortperly  used  as  a 
tvewery,  and  beneath  the  premises  were  large 
excavatlo'ns  or  artificial  caves.  In  one  of 
which  plaintiff  worked  when  performing  the 
duties  of  a  cooper.  Above  such  caves  was  a 
yard  or  court,  through  which  a  driveway  ex- 
tended. On  Saturday  afternoon,  November  4, 
1911,  plaintiff  was  directed  to  assist  in  roll- 
ing certain  barrels  from  the  sidewalk  adjoin- 
ing the  premises  into  the  yard,  where  they 
were  to  be  stacked.  It  appears  that  the  work 
of  putting  In  and  stacking  such  barrels  was 
ordinarily  performed  by  certain  "porters," 
though  plaintiff  at  times  assisted  both  in 
rolling  In  barrels  and  in  stacking  them. 
Plaintiff  testified,  however,  that  upon  this 
Saturday  afternoon  he  stacked  none  of  the 
barrels,  but  rolled  in  some  of  them  shortly 
before  K  o'clock,  his  quitting  time,  and  that 
others  did  the  stacking.  On  tbe  following 
Monday  morning  plaintiff  was  ordered  to  as- 
sist In  loading  barrels  upon  a  wagon  which 
bad  driven  Into  the  yard  upon  the  driveway. 
It  appears  that  along  one  side  of  the  drive- 
way stood  a  row  of  barrels  standing  upright, 
upon  the  top  of  each  of  which  was  a  barrel 
lying  lengthwise  or  horizontally,  and  that 
about  two  feet  back  of  this  row  stood  a  row 
of  stacks  or  tiers,  each  consisting  of  three 
upright  barrels,  one  upon  another.  At  the 
time  of  plaintiff's  Injury  he  was  engaged  in 
lifting  one  of  the  horizontal  barrels  lying  up- 
on the  top  of  another  In  the  first  row  along 
the  side  of  the  driveway.  As  he  took  hold 
of  this  barrel  to  load  It  into  tbe  wagon,  a 
barrel  frdm  the  top  of  the  nearest  of  the 
tiers  consisting  of  three  barrels  fell  upon  his 
hand,  crushing  two  of  his  fingers  so  that  they 
had  to  be  amputated. 

The  negligence  charged  in  the  petition,  and 
which  it  said  caused  plaintiff's  injuries,  is 
that  the  surface  of  the  driveway,  by  reason 
of  the  caves  beneath  the  same,  was  caused  to 
shake  and  vibrate  from  the  passage  of  cars 
and  vehicles  along  tbe  adjoining  street,  which 
caused  the  barrels  stacked  along  or  near  the 
same  to  become  "insecure  and  dangerous  and 
likely  to  fall";  and  that  the  barrels  in  the 
stack  or  tier  from  which  the  barrel  in  ques- 
tion fell  were  carelessly  and  negligently  plied 
or  stacked;  which  matters  are  alleged  to 
have  been  knovm  to  defendant,  or  could  have 
been  discovered  by  defendant  by  the  exercise 
of  ordinary  care.  And  it  is  averred  that,  by 
reason  of  the  negligence  charged,  the  drive- 
way was  a  dangerous  and  unsafe  place  for 
plaintiff  to  work.  The  answer  is  a  general 
denhU  and  a  plea  of  contributory  negligence. 


[1]  FlaintlfTs  evidence  Is  to  the  effect  that 
the  surface  of  the  premises  above  the  caves 
was  caused  to  vibrate  considerably,  from 
time  to  time,  by  cars  and  heavy  vehicles  pass- 
ing along  the  nearby  street,  and  particularly 
by  wagons  driving  through  the  yard  along 
the  driveway,  which  shook  the  barrels  stack- 
ed in  the  yard.  But  there  is  positive  testi- 
mony that  no  wagon  was  moving  in  the  drive- 
way at  the  time  of  plaintiff's  injury;  and 
there  is  no  evidence  that  any  vibration  from 
cars  or  vehicles  passing  along  the  street  actu- 
ally caused,  or  contributed  to  cause,  this  bar- 
rel to  fall,  nor  proof  of  facts  from  which  this 
could  be  fairly  and  reasonably  Inferred. 

One  witness,  when  asked  if  he  saw  the 
barrels  shaking  In  the  yard  at  the  time  of 
the  accident,  said :  "Yes,  sir ;  I  did ;  I  seen 
them."  In  answer  to  further  questions,  he 
said  that  this  was  due  to  the  heavy  vehicles 
moving  through  the  driveway,  saying  that  a 
wa£on  was  moving  through  the  same  at  the 
time  to  which  he  referred.  He  then  stated 
that  no  wagon  went  through  the  driveway  at 
"the  same  moment"  when  plaintiff  was  injur- 
ed, and  could  not  have  done  so  for  tbe  reason 
that  two  wagons  were  then  standing  there- 
in. This  testimony  cannot  be  taken  to  mean 
that  there  was  any  shaking  of  the  barrels 
by  reason  of  tbe  alleged  vibration  of  the 
premises  at  the  time  when  the  barrel  fell  up- 
on plaintiff's  hand,  and  there  Is  none  other 
tending  to  show  this;  and  It  Is  certain  that 
there  was  nothing  shown  as  io  the  effect  of 
any  vibration,  if  such  there  was,  upon  the 
stack  of  barrels-  in  question,  nor  anything 
tending  to  show  that  the  top  barrel  thereof 
was  thereby  caused  to  fall.  What  the  tend- 
ency of  the  surface  of  tbe  premises  to  vibrate 
had  to  do  with  tbe  falling  of  the  barrel,  if 
anything,  is  purely  a  matter  of  conjecture. 

As  to  tbe  alleged  negligent  piling  of  the 
barrels,  nothing  whatsoever  appears  as  to  the 
manner  in  which  the  barrels  were  stacked  in 
the  tier  from  the  top  of  which  the  barrel  in 
question  fell.  Nor  Is  there  any  evidence 
whatsoever  as  to  tbe  condition  of  this  tier 
or  stack  prior  to  the  falling  of  the  barrel 
therefrom.  True,  there  is  plaintiff's  general 
statement  as  to  the  happening  of  the  acci- 
dent, viz.:  "The  barrels  was  piled  too  shaky; 
that  Is  how  it  happened."  But  this  Is  clear- 
ly a  mere  conclusion  on  his  part,  and  with-, 
out  probate  force ;  for  be  repeatedly  de- 
clared^tbat  he  did  not  observe  this  stack  of 
barrels  at  all  prior  to  the  accident,  and  paid 
no  attention  whatsoever  to  its  condition  or 
how  the  barrels  were  stacked  therein.  The 
barrel  which  plaintiff  was  lifting  gave  no 
lateral  support  to  the  tier  behind  it  from 
which  the  barrel  fell;  for  the  testimony  is 
that  there  was  an  intervening  space  of  about 
two  feet  between  the  barrels  at  the  edge 
of  the  driveway,  which  were  being  loaded, 
and  the  row  of  tiers  behind  them.  It  is 
clear,  therefore,  that  the  falling  of  the  barrel 
was  not  due  to  any  act  of  plaintiff  In  remov- 
ing lateral  support  from  the  stack,  ojntalning 
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It  But  tbere  Is  no  evldaioe  that  the  barrels 
had  been  negligently  piled  in  this  stack,  In 
such  manner  as  to  render  the  stack  dan- 
gerous and  likely  to  fall.  And  If  the  stack 
was,  In  fact,  In  a  dangerous  condition  (as  to 
which,  nothing  appears),  It  Is  not  shown  that 
the  defendant,  through  a  vice  principal,  or 
otherwise,  l>ad  any  notice  thereof;  nor  Is 
tliere  anything  in  the  record  to  show  when 
such  dangerous  condition,  if  any,  began,  un- 
less, indeed,  we  are  to  Infer  from  the  fact 
alone  tliat  the  barrel  fell  that  the  stack  from 
which  It  fell  was  negligently  erected  on  the 
preceding  Saturday  afternoon,-  wherebfy  a 
dangerous  condition  was  created  which  con- 
tinued until  the  time  of  the  accident 

[2]  From  the  record  before  us  we  think 
nothing  appears  that  can  cast  liability  on 
defendant  for  plaintifTs  injuries.  Plaintiff 
and  his  oolaborers  wlio  stacked  the  barrels 
In  this  yard  were  undoubtedly  fellow  serv- 
ants; for,  though  plaintiff  says  that  he  did 
not  assist  In  stacking  these  barrels.  It  was 
Ills  duty  to  assist  in  the  stacking  and  loading 
of  barrels  when  so  directed,  and  he  did  so 
from  time  to  time.  But  it  is  said  that, 
though  this  be  conceded,  defendant  is  never- 
theless liable,  for  the  reason  that  it  was  neg- 
ligent in  using  this  "shaky  place"  for  piling 
barrels,  and  that  such  negligence  on  Its  part 
co-operated  with  that  of  a  fellow  servant  to 
produce  the  injury.  But  this  theory  we  re- 
gard as  untene^ble,  for  the  reason  that  lia- 
bility cannot  be  predicated  upon  the  vibra- 
tion of  the  premises  under  the  evidence  relat- 
ing to  this  matter,  which  we  have  set  out 
above.  And  conceding,  for  the  sake  of  argu- 
ment only,  that  liability  may  arise  from  the 
supposed  negligence  of  plaintiff's  colaborers 
In  piling  the  barrels,  npon  the  theory  that 
a  dangerous  condition  of  the  premises  was 
thereby  created,  which  defendant  by  the  ex- 
ercise of  ordinary  care  could  have  discov- 
ered, surely  such  negligence  in  the  erection 
of  the  stack  of  barrels  or  the  existence  of 
snch  dangerous  condition  must  be  In  some 
manner  established. 

[3]  It  Is  not  suggested  that  the  maxim, 
"Bes  ipsa  loquitur,"  here  applies;  nor  does 
It  It  is  said  not  to  be  inapplicable  merely 
because  of  the  existence  of  the  relation  of 
master  and  servant  (Elebe  v.  Distilling  Co., 
207  Mo.  480,  105  S.  W.  1057,  13  L.  R.  A.  [N. 
S.]  140);  but  for  the  reasons  mentioned  in 
the  case  Just  cited,  if  none  other,  the  doc- 
trine would  not  here  apply.  And  It  Is  clear 
that  in  the  absence  of  any  evidence  touch- 
ing the  matter,  we  are  asked  to  infer  a  neg- 
ligent erection  or  dangerous  condition  of  the 
stack  of  barrels  from  the  fact  alone  tliat  a 
barrel  fell  therefrom. 

The  case  is  not  like  that  of  Rlgsby  v.  Oil 
wen  Co.,  115  Mo.  App.  297,  91  S.  W.  460;  Id., 
ISO  Mo.  App.  128,  108  S.  W.  1128;  where  the 
defendant's  foreman  created  a  dangerous 
place,  through  the  negligent  erection  of  a 
pile  of  lumber,  and,  knowing  such  place  to  be 


unsafe,  ordered  the  plaintiff  to  go  Into  It 
Neither  are  the  facts  quite  snch  as  were  pre- 
sent tn  Bradley  v.  Forbes  Tea  &  Coffee  Co., 
213  Mo.  320,  111  S.  W.  919,  where  a  recovery 
was  denied  the  servant;  for  tbere  a  stack 
of  bags  of  coffee  bulged  and  fell  because 
of  the  taking  away  of  another  such  stack 
which  gave  it  lateral  support,  and  in  which 
work  the  plaintiff  was  engaged. 

The  case  is  much  like  that  of  Bowman  v. 
Car  &  Foundry  Co.,  226  Mo.  63,  125  S.  ^. 
1120,  where  plaintiff  was  etagaged  in  helping 
to  pile  pig  iron  near  an  old  pile  th^eof,  wliich 
fell  and  injured  liim.  In  an  <9lnion  by  Yal- 
liant  J.,  it  is  said: 

"Tbere  was  no  evidence  of  negligence  on  the 
part  of  the  defendants  to  juatify  the  submis- 
Bion  of  the  case  to  the  jury.  •  *  •  There 
was  no  evidence  that  the  pile  that  fell  was  neg- 
ligently constmcted,  or  that  it  contained  a  de- 
fect that  was  known  or  could  have  been  known 
by  the  exercise  of  ordinary  care.  •  •  •  The 
petition  charges  that  it  'had  been  so  piled  and 
placed  as  that  it  was  liable  to  fall  over  at  any 
time,'  but  it  does  not  specify  in  what  particu- 
lar it  was  defective.  Under  that  averment  (as- 
suming, without  conceding,  that  it  was  suffi- 
cient to  state  an  act  of  negligence)  the  plain- 
tiif  conld  have  introduced  evidence  to  prove 
any  defect  in  the  constraction  or  location  of  the 
pile  that  would  indicate  its  dangerous  condition, 
as  that  it  was  leaning  to  one  side,  or  was  not 
compact,  or  otherwise,  but  the  only  thinf;  be 
attempted  to  prove  was  that  it  was  higher  than 
usual.  He  offered  no  evidence  to  show  that  the 
height  rendered  it  dangerous.  Men  of  experi- 
ence in  that  business  could  have  t>een  found 
to  testify  that  the  height  of  seven  or  eight  feet 
rendered  the  pile  dangerous,  if  snch  was  the 
fact,  but  neither  the  court  nor  the  jury  could 
take  Judicial  eognizance  that  such  was  the 
fact  •  •  •  Yet,  with  no  evidence  except 
that  the  pile  was  seven  or  eight  feet  high,  the 
jury  was  left  to  conjecture  that  from  that  fact 
alone  It  was  dangerous.  *  •  •  The  burden 
was  on  the  plaintiff  to  show  that  the  pile  fell 
because  of  its  own  inherent  defect,  and  that  it 
was  a  defect  which  the  defendants  knew,  or 
would  have  known  if  they  had  exercised  rea- 
sonable care." 

In  the  case  before  us  no  evidence  whatso- 
ever was  adduced  touching  the  condition  of 
this  stack  of  barrels.  It  does  appear  that  it 
consisted  of  three  barrels,  one  upon  another; 
but  there  Is  nothing  to  suggest  that  this  ren- 
dered it  dangerous.  Begardless  of  other 
questions  Involved,  bad  the  demurrer  been 
overruled,  the  Jury  would  liave  been  left  to 
grope  In  the  dark,  and  authorized  to  base  a 
verdict  if  they  so  saw  fit  upon  a  mere  con- 
jecture that  the  stack  of  barrels  was  in  a 
dangerous  condition,  through  negligent  pil- 
ing or  otherwise,  and  that  such  dangerous 
condition  had  existed  for  such  length  of  time 
and  was  of  such  character  as  to  enable  the 
defendant  to  discover  the  same  by  the  exer- 
cise of  ordinary  care.  We  do  not  mean  to 
say  that  liability  could  attach  to  the  master 
for  a  dangerous  condition  created  by  the  neg- 
ligence of  plaintifTs  fellow  servants  in  pil- 
ing these  barrels,  had  such  been  shown.  As 
to  this  It  Is  sufficient  to  say  that  nothing 
wliatsoever  appeared  as  to  the  erection  of 
the  stack  which  fell,  or  its  condition  prior 
to  the  accident    But  see  Sutherland  t.  Lum- 
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ber  Oo^  149  Ho.  App.  838.  180  S.  W.  40; 
Dickinson  v.  Jenkins,  144  Mo.  App.  132,  128 
S.  W.  280. 

Neither  I3  It  necessary  to  decide  whether 
plaintiff  himself  should  be  regarded  as  negli- 
gent, as  a  matter  of  law.  In  his  testimony 
he  reiterated  time  and  again  that  he  did  not 
look  to  see  how  the  barrels  were  plied,  did 
not  notice  them,  or  pay  any  attention  what- 
soever to  the  condition  at  the  stacks.  Under 
the  clrcnmstances  shown  in  evidence,  the 
question  of  plaintiff's  negligence  in  failing 
to  observe  his  surroundings,  or  to  take  any 
heed  for  his  own  safety,  would  be  an  im- 
portant factor  to  be  reckoned  with,  were  the 
case  not  disposed  of  on  other  grounds.  See 
Bradley  v.  Forbes  Tea  &  Coffee  Co.,  supra. 

The  judgment  must  be  affirmed,  and  it  is 
■o  ordered. 

REYNOLDS,  P.  J,  and  NORTONI,  J., 
concur. 


DUBACH  V.  DY8ART.    (No.  11239.) 

(Kansas  City  Conrt  of  Appeals.     Missouri 

October  Term,  1914.) 

Landlobd  and  Tenant  (§  252*)  — Lien  on 
Ckop»— LiABiurr  op  Pdbchaseb  fbou  Ten- 

AKT^"KNOWLEDaK." 

Under  Rev.  St.  1909,  {  7888,  giving  a  land- 
lord a  lien  on  the  crops  for  the  rent  for  the  year 
and  section  7896,  making  any  purchaser  of  any 
crop  grown  to  the  "knowledge"  of  the  purchaser 
thereof  on  demised  premises  on  which  the  rent 
is  unpaid  liable  for  the  value  thereof,  a  pur- 
chaser of  a  crop  from  a  tenant  under  a  lease  for 
leas  than  one  year  is  not  chargeable  with  con- 
structive notice  of  the  landlord's  lien,  because  of 
the  recording  of  the  lease,  notwithstanding  sec- 
tions 2809  and  2810,  authorizing  the  recording 
of  any  instrument  whereby  any  real  estate  may 
be  affected,  and  providing  that  every  instrument 
so  recorded  shall  impart  notice  to  all  snbse- 
quent  purchasers,  though  the  lease  provides  that 
the  landlord  shall  have  a  Hen  on  ue  crops  for 
the  rent,  since  as  between  the  landlord  and  the 
tenant  the  crop  was  personalty,  and  since  there 
is  no  statute  declaring  that  the  record  of  a  lease 
shall  impart  constructive  notice  that  crops 
grown  on  lands  described  therein  shall  be  sub- 
ject to  a  lien  for  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {{  1002,  1022-1026, 
1029 ;  Dec.  Dig.  §  252.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Knowledge.] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty;   Alouzo  D.  Bums,  Judge. 

Action  by  Christian  Dubach  against  C.  R. 
Dysart.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Lawrence  Bothwell,  of  St.  Joseph,  for  ap- 
pellant Stephen  Fee  and  Booher  &  Wll- 
Uams,  all  of  Savannah,  for  respondent. 

TRIMBLE,  J.  This  Is  a  suit  brought  by  a 
landlord  to  recover  the  value  of  certain  corn 
raised  on  demised  premises  and  sold  by  the 
tenant  to  the  defendant.  Section  7888,  R.  S. 
Mo.  1900,  gives  the  landlord  a  lien  npon  the 


crops  grown  on  the  demised  premises  iu  any 
year  for  the  reat  that  shall  accrue  for  such 
year,  which  lien  shall  continue  for  eight 
months  after  the  rent  becomes  due;  and  the 
last  clause  of  section  7896,  R.  S.  Mo.  1909, 
provides  that: 

"If  any  person  shall  buy  any  crop  grown  on 
demised  premises  upon  which  any  rent  is  un- 
paid, and  such  purchaser  has  knowledge  of  the 
tact  that  such  crop  was  grown  on  demised  prem- 
ises, he  shall  be  liable  in  an  action  for  the 
value  thereof,  to  any  party  entitled  thereto,"  etc. 

The  corn  was  grown  during  the  season  of 
1912  and  was  sold  to  defendant  by  the  ten- 
ant. Lance,  somewhere  between  December  15, 
1912,  and  January  1,  1913.  There  was  no 
evidence  tending  to  show  that  defendant 
knew  the  com  was  grown  on  leased  premises, 
or  that  Lance,  vendor  of  the  corn,  was  a  ten- 
ant In  fact,  at  the  beginning  of  the  sea- 
son, March  1,  1912,  he  was  the  owner  of  the 
land  on  which  the  crop  was  planted  and  told 
defendant  he  had  bought  the  place.  Shortly 
thereafter,  however.  Lance  sold  the  land  to 
one  Beed  and  took  a  written  lease  from  biro 
from  May  2, 1912,  to  March  1,1913,  in  which 
the  rent  was  due  and  payable  on  said  last- 
named  date.  The  lease  was  signed  by  the 
lessor  and  lessee,  but  was  not  acknowledged. 
On  July  18,  1912,  Reed  conveyed  the  land  to 
plaintiff  and  Indorsed  on  the  lease  an  assign- 
ment thereof  to  plaintiff  and  duly  acknowl- 
edged the  assignment  before  a  notary  pub- 
lic The  assignment  was  of  "my  interest  in 
the  within  lease  as  lessor,"  and  piaintlff  at 
once  had  the  lease  and  assignment  recorded. 
Defendant  knew  nothing  of  Lance  baring 
sold  bis  land,  or  of  having  taken  the  lease 
thereon,  or  of  plaintiff  having  aoqtuired  the 
land  and  the  lease.  At  the  time  the  corn 
was  hauled  to  him  in  town,  he  supposed 
Lance  still  was  the  owner  of  the  laud. 

There  being  no  evidence  to  show  that  de- 
fendant had  knowledge  of  the  fact  that  the 
corn  was  grown  on  demised  premises,  plain- 
tiff relied  upon  the  recorded  lease  to  give  de- 
fendant constructive  notice  of  that  fact  and 
asked  an  Instruction  telling  the  jury  that  the 
record  of  the  lease  was  notice  of  its  contents 
and  of  the  fact  that  the  com  raised  on  the 
land  described  in  said  lease  was  subject  to 
the  landlord's  lien  for  rent  The  c^urt  re- 
fused to  give  this  instruction.  The  Jury 
found  for  defendant  and  plaintiff  appealed, 
claiming  that  the  failure  to  give  said  instruc- 
tion was  error. 

It  would  seem  that  the  "knowledge"  sj^ 
ken  of  in  the  statute  means  actual  knowledge, 
or  such  actual  notice  as  would  put  defendant 
upon  inqniry,  and  does  not  mean  constructive 
notice  such  as  would  be  given  by  a  public 
record.  The  lease  ran  from  May  1,  1912,  to 
March  1,  1913,  less  than  a  year.  It  was 
therefore  personalty  and  not  real  estate.  As 
between  the  landlord  and  the  tenant,  the 
growing  crop  was  personalty,  and  certainly 
when  the  corn  was  gathered  and  hauled  away 
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from  the  premises  by  the  tenant  It  was  per- 
sonal property.  Now,  there  Is  no  statute 
saying  that  the  record  of  a  lease  shall  im- 
part constructive  notice  that  crops  grown  on 
lands  described  therein  are  subject  to  the 
landlord's  lien  for  rent  The  record  of  a 
deed  would  not  be  constructive  notice  of  its 
contents  were  it  not  made^  so  by  statute.  Kel- 
ley  V.  Vandlver,  75  Mo.  App.  435,  loc.  cit. 
440.  Consequently,  section  2810,  R.  S.  Mo. 
1909,  was  enacted  for  this  purpose  and  per- 
forms this  office.  Neither  would  the  record 
of  a  chattel  mortgage  be  constructive  notice 
of  its  existence  If  there  were  no  statute  giv- 
ing it  such  effect  Jordan  v.  Fence,  123  Mo. 
App.  321,  loc.  cit  324,  100  S.  W.  529,  and  au- 
thorities cited.  Consequently,  section  2861, 
R.  S.  Mo.  1009,  was  enacted  to  make  it  "no- 
tice of  the  contents  thereof  to  all  the  world." 
But  there  is  no  statute  making  the  record  of 
a  lease  constructive  notice  of  a  lien  on  crops 
for  rent,  or  notice  that  agricultural  products 
in  the  hands  of  the  lessee  were  grown  on  de- 
mised premises. 

But,  although  there  is  no  statute  requiring 
leases  of  so  short  a  term  as  the  one  at  bar  to 
be  recorded,  yet  plaintiff  says  section  2809, 
U.  S.  Mo.  1909,  provides  that  every  in- 
strument in  writing,  duly  acknowledged, 
whereby  any  real  estate  may  be  "affected," 
shall  be  recorded,  and  section  2810  says  ev- 
ery such  Inatnmient  shall  Impart  notice  to 
all  subsequent  purchasers;  and  since  the 
lease  in  question  "affects"  real  estate,  and 
since  It,  witb  its  acknowledged  assignment, 
has  been  recorded,  it  imparted  notice  to 
defendant.  Doubtless  it  would  If  defend- 
ant had  purchased  the  real  estate  itself  or 
an  interest  therein,  but  he  merely  bought 
com  after  it  had  been  gathered  and  hauled 
to  town.  The  notice  imparted  by  force  of 
this  section  is  notice  of  the  possession,  use, 
and  title  of  the  real  estate  itself  and  of  any 
interest  therein.  It  can  have  no  power  to 
make  the  record  of  a  lease  impart  notice 
that  a  commodity,  which  is  purely  personal 
property  and  Is  In  a  condition  to  pass  readily 
in  the  operations  of  commerce  and  trade,  was 
grown  on  the  real  estate  affected  by  such 
lease.  To  hold  that  the  mere  recording  of  a 
lease  would  have  this  effect  would  be  "to 
place  too  great  an  embargo  upon  the  transfer 
of  so  large  a  portion  of  the  personal  property 
of  the  country." 

"There  is  no  provision  made  in  the  statute  for 
public  notice  of  a  landlord's  lien,  and  it  is  fair 
to  assume  that,  in  the  absence  of  geaerai  notice, 
it  was  intended  that  there  should  be  knowledge 
binding  upon  the  purchaser."  Toney  v.  Good- 
ley,    57  Mo.  App.  loc.  cit  249. 

If  the  recording  of  a  lease  imparted  notice 
of  a  landlord's  lien  on  the  crops,  then  a  land- 
lord would  not  have  to  be  alert  qnd  watchful 
and  attach  when  the  crops  are  about  to  be 
moved.  All  he  would  have  to  do  would  be  to 
have  bis  lease  acknowledged  and  recorded 
and  then  sit  lutck  in  ease,  and  no  one  could 


with  safety  buy  grain  on  the  market  without 
first  running  to  the  recorder's  office  to  see  if 
the  vendor  was  the  lessee  in  any  leases  re- 
corded therein.  In  Castleman  v.  Harris,  80 
Mo.  App.  270,  and  in  Toney  v.  Goodley,  su- 
pra. It  was  held  that  knowledge  that  the 
vendor  was  not  a  landowner  but  Uved  on 
rented  property,  without  knowledge  that  the 
property  sold  was  grown  on  rented  premises, 
was  not  sufficient  to  charge  the  purchaser 
with  knowledge.  It  follows  from  tills  ttiat, 
even  if  the  recorded  lease  gave  defendant 
constructive  notice  that  the  vendor  was  a 
tenant  and  not  a  landowner,  this  would  be 
wholly  Insufficient. 

The  lease  contained  a  provision  that  tlie 
landlord  should  have  a  lien  upon  all  the 
crops  on  the  leased  premises  to  secure  the 
rent  Plaintiff  says  this  clause  converted  the 
lease  Into  a  chattel  mortgage,  citing  Faxon 
V.  Ridge,  87  Mo.  App.  299,  loc.  dt  308.  This 
might  be  so  as  between  the  lessor  and  lessee 
and  those  having  notice  of  the  fact  that  the 
property  in  controversy  was  located  and 
used  in  leased  premises  as  was  tlie  situation 
In  that  case.  There  the  property  was  in  a 
building  rented  and  used  by  the  lessee,  and 
the  lease  was  on  record,  and  the  lessor  did 
not  have  a  lien  otherwise.  The  location  of 
the  property  and  the  recording  of  the  lease 
was  notice  to  the  attaching  creditor.  That 
case  has  no  application  to  one  like  this.  Be- 
sides, the  lease  in  the  case  at  bar  did  not  de- 
scribe any  specific. com  and  could  not  have 
done  so,  since  at  the  time  it  was  executed. 
May  2d,  the  corn  was  not  in  existence.  The 
lease  was  not  intended  as  a  mortgage,  and 
was  not  such,  for  it  merely  gave  to  the  laud- 
lord  what  the  law  gave  bim  and  no  more. 
It  merely  repeated  the  language  of  the  stat- 
ute.   Section  7888,  R.  S.  Mo.  1909. 

The  Judgment  of  the  trial  court  was  right 
Let  it  be  affirmed.    All  concur. 


HORNE  V.   JOHN  A.  HDRTEL  GO. 
(No.  11300.) 

(Kansas   City    C^urt    of    Appeals.      Missonri. 
Dec.  7,  1814.) 

1,  Contracts  ({  264*)— Fkadd  ({  SI*)— Re- 
scission— Conditions  Pbecedent— Naiuius 
of  Action. 

A  party  induced  to  enter  into  a  contract 
by  fraud  and  deceit  may  rescind  the  contnct 
and  recover  back  what  he  has  paid  or  sold,  in 
which  case  he  must  tender  back  the  benefits  be 
has  received ;  or  he  may  affirm  the  contract  and 
sue  for  damages,  in  which  case  his  election  to 
stand  on  the  contract  does  not  waive  bis  right 
to  recover  damages  for  the  fraud  and  deceit. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i§  1184,  1185;  Dec.  Dig.  |  204;* 
Fraud,  (>nt  Dig.  f  27;    Dec.  Dig.  {  31.»1 

2,  Fraud  ({  18*)— Wiiai  Consiitotes. 

For  the  sales  manager  of  a  pubiishin;;  house 
to  represent  to  a  prospective  agent  that  the 
book  which  he  shonld  sell  wai  the  only  extant 
publication  of  that  nature,  when  in  reality 
there  were  similar  publications,  is  a  misrepre- 
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sentation  of  an  existing  and  material  fact,  for 
which  the  agent  who  entered  the  service  of  the 
pnbliahing  company  may  recover  damages. 

[Bid.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  1 16;  Dec  Dig.  1 18.*] 

3.  Fkaud  ({  25*)— AcTioN»— Defenses. 

Where  the  sales  manager  of  a  publishing 
house,  in  inducing  an  agent  to  enter  into  its 
Mrvice,  misrepresented  the  facts,  it  is  no  defense 
to  an  action  for  fraud,  brought  by  the  agent, 
that  he  was  impecunious  \  it  being  apparent 
that  his  services  were  a  thing  of  value,  and  the 
fraudulent  representation  having  been  made  to 
induce  him  to  enter  into  the  services  of  the  pub- 
lishing company. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  24 ;   Dec  Dig.  i  25.*] 

4.  Evidence  ({  434*)— PiJtoi.  Etidenoe  Rtruc 
—Fraud. 

The  rule  that  all  prior  and  contemporane- 
ous oral  representations  are  merged  in  the 
written  contract  does  not  apply  to  fraudulent 
representations  made  to  induce  a  party  to  enter 
into  the  contract 

I'Ei.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |t  2006-2020 ;   Dec  Dig.  {  434.*] 

Appeal  from  Circuit  Court,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  R.  C.  Home^  Jr.,  against  tbe 
Joiin  A.  Hertel  Company.  From  a  Judgment 
tor  plalntur,  defendant  appeals.    Affirmed. 

VlrgU  V.  Huff,  of  Marsball,  for  appellant 
W.  D.  Bush,  of  Marshall,  for  respondent 

JOHNSON,  J.  The  petition  alleges  a 
cause  of  action  in  tort  resulting  from  false 
and  fraudulent  representations  which  in- 
duced plaintiff  to  enter  Into  a  contract  of 
employment  wi£h  defendant  and  to  attempt 
the  performance  of  tbe  same  to  his  damage 
in  the  sum  of  $250.  The  sufficiency  of  the 
petition  to  state  a  cause  of  action  was  at- 
tacked by  a  demurrer,  which  the  court  over- 
ruled, whereupon  defendant  answered,  in- 
terposing a  general  denial  and  the  affirma- 
tive defense  that  "plaintift  has  received  from 
the  defendant  under  and  by  the  terms  of  said 
contract,  the  sum  of  $24.20,  and  still  retains 
the  same,  •  •  *  and  by  so  receiving  and 
retaining  said  benefits  under  said  contract 
la  estopped  to  deny  the  validity  of  the  same." 
Verdict  and  Judgment  were  for  plaintiff  in 
the  sum  of  $50,  and  defendant  apjpealed. 

The  material  facts  of  the  case  are  as  fol- 
lows :  Defendant  is  the  publisher  of  a  child's 
book  entitled  "Bible  Symbols,  or  the  Bible  in 
Pictures,"  in  which  simple  narratives  of  bib- 
lical .  truths,  events,  and  stories  are  inter- 
preted and  impressed  upon  the  childish  mem- 
ory, by  a  series  of  puzzle  pictures,  which  il- 
lustrate and  symboUze  the  narrative.  The 
book  is  sold  by  subscription,  and  defendant 
maintains  an  office  in  Kansas  City  for  its  sale 
and  distribution  In  states  of  tbe  Middle  West 
Agents  are  usually  prociired  by  the  sales 
manager  of  that  office  from  among  students 
attending  coHeges  and  universities  who  de- 
sire remunerative  employment  during  vaca- 
tions.   Plaintifr,  who  was  such  a  student  at- 


tending school  at  Marshall,  was  solicited  by 
the  sales  manager  to  enter  into  an  agency 
contract  for  the  sole  of  the  book  on  commis- 
sion, for  a  period  beginning  June  1,  and  end- 
ing September  6,  1912,  and  was  Induced  to 
accept  the  offer  by  the  representation,  among 
others,  that  the  method  of  instruction  em- 
ployed in  the  book  was  unique  and  not  to 
be  found  in  any  other  book  on  the  market. 
Plaintiff  alleged  in  his  petition,  and  intro- 
duced evidence  tending  to  show,  that  the  rep- 
resentation was  false,  and  Its  falsity  known 
to  tbe  manager  at  the  time,  that  there  were 
numerous  other  similar  publications  on  the 
market,  that  the  territory  assigned  to  plain- 
tiff had  been  and  was  being  canvassed  by 
agents  selling  such  other  publications,  and 
that  plaintlflr,  who  devoted  a  month  or  m<»e 
of  arduous  effort  to  sell  the  book,  lost  bis 
time  and  his  expenses,  which  exceeded  the 
commissions  he  received  by  $50. 

Other  false  representati<His  are  alleged  in 
the  ];>etltlon  and  are  shown  by  the  evidence 
of  plaintiff  to  have  been  made;  but  as  they 
consisted  either  of  promises  or  expressions 
of  opinion,  and  not  of  representations  of  ex- 
isting facts,  they  were  not  submitted  to  the 
jury  as  representations  upon  which  a  cause 
of  action  could  be  founded,  and  tbe  only  is- 
sue submitted  in  the  instructions  given  at  the 
request  of  plalatlS  was  whether  or  not  de- 
fendant's manager  represented  to  plaintiff 
that  he  "was  an  experienced  agent,  and  did 
know  of  his  own  knowledge  that  agents  in- 
troducing tbe  new  and  novel  method  of 
studying  the  Bible,  namely,  by  puzzle  pic- 
tures, would  have  no  competition,  that  the 
said  puzzle  pictures  was  the  only  book  of  its 
kind  in  existence,  and  that  said  representa- 
tion was  false,'  and  that  plaintiff  relied  upon 
said  representation  and  was  induced  there- 
by to  enter  Into  tbe  ^ald  contract  of  service 
with  defendant,  and  that  the  said  representa- 
tion was  false  to  the  knowledge  of  tbe  said 
W.  D.  Bond,  or  made  by  him  In  reckless  dis- 
regard to  its  truth  or  falsity,  and  that  plain- 
tiff was  damaged  by  reason  of  being  induc- 
ed to  enter  into  said  contract  thereby." 

Following  this  Instruction,  the  verdict  for 
plaintiff  expressed  the  conclusion  as  one  of 
fact,  that  the  manager  made  tbe  alleged  false 
representation  respecting  the  novelty  of  the 
book  either  knowingly  or  recklessly,  that 
plaintiff,  relying  and  compelled  to  rely  upon 
the  statement  was  induced  thereby  to  enter 
into  the  contract  of  employment,  and  that 
the  loss  he  incurred  was  the  direct  result  of 
the  wrong  thus  done  to  blm  by  the  manager. 

[1  ]  It  Is  contended  by  defendant  that  plain- 
tiff neither  pleaded  nor  proved  a  cause  of  ac- 
tion. This  is  not  a  suit  to  rescind  a  con- 
tract, nor  for  the  recovery  of  damages  as 
upon  a  rescinded  contract  In  the  latter 
class  of  cases  the  rule  is  well  settled,  as  stat- 
ed by  defendant,  that  a  party  will  not  be  al- 
lowed to  keep  the  fruits  of  a  contract  and 
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maintain  an  action  for  Its  rescission,  on  the 
gromid  that  be  was  Induced  to  enter  Into  It 
by  fraud  of  the  other  party.  Watson  Win- 
dow Oo.  r.  Wels  Cornice  Co.,  181  Mo.  App. 
318,  168  S.  W.  905.  A  party  Induced  to  en- 
ter into  a  contract  by  fraud  and  deceit  has 
his  election  of  remedies.  "He  may  stand  to 
the  bargain  even  after  he  has  discovered  the 
fraud,  and  recover  damages  on  account  of  It, 
or  he  may  rescind  the  contract  and  recover 
baclE  what  he  paid  or  sold."  Parlcer  v.  Mar^ 
quls,  64  Mo.  loc.  cit  41.  If  he  chooses  the 
latter  remedy,  he  mast  tender  back  the  bene- 
fits he  has  received  from  the  contract;  but 
If  he  elects  to  stand  to  the  bargain,  he  "may 
retain  the  benefit  from  the  contract  and  yet 
sue  for  damages."  Shultz  v.  Christman,  6 
Mo.  App.  888.  When  plalntUf,  In  canvassing 
the  territory  assigned  him,  discovered  that 
he  had  been  deceived,  he  continued  to  work 
In  an  effort  to  make  the  best  of  a  bad  bar- 
gain, Instead  of  repudiating  the  contract,  as 
he  might  have  done.  He  elected  to  stand  on 
the  contract,  and  in  so  doing  did  not  waive 
his  right  to  recover  damages  resulting  to 
him  from  defendant's  fraud  and  deceit;  nor 
was  he  under  any  legal  obligation  to.  offer  to 
return  the  commissions  he  had  received  for 
his  services. 

[2,  3]  There  is  no  merit  In  the  point  that 
the  representation  in  question  did  not  re- 
late to  an  existing  and  material  fact. 
Whether  or  not  the  book  was  the  only  ex- 
tant publication  of  its  kind  was  a  most  Im- 
portant and  material  fact,  and  the  statement 
that  no  other  such  book  was  on  the  market 
fell  clearly  within  the  purview  of  the  rule 
that: 

"Actual  or  positive  fraud  consists  in  decep- 
tion practiced  In  order  to  induce  another  to  part 
with  property  or  to  surrender  some  legal  right, 
and  which  accomplishes  the  thing  designed. 
The  deception  must  relate  to  facta  then  exist- 
ing, or  which  liad  previously  existed,  and  which 
were  material  to  the  dealings  between  the  par- 
ties on  which  the  deception  was  employed." 
Bullock  V.  Wooldridge,  42  Mo.  App.  3o6,  and 
cases  cited. 

The  object  of  the  deception,  duly  accom- 
plished, was  to  engage  the  services  of  plain- 
tiff, and  we  find  It  difficult  to  understand  the 
argument  in  the  brief  of  defendant  that  there 
could  have  been  no  actionable  fraud,  since 
plaintiff  was  Impecunious  and  had  nothing  to 
lose.  He  had  his  time  and  ability  to  work, 
which  both  he  and  defendant's  manager  ap- 
praised as  a  thing  of  value. 

[4]  The  rule  that  all  prior  and  contempo- 
raneous oral  agreements  and  representations 
are  merged  In  the  written  contract  entered 
into  by  the  parties  does  not  apply  to  fraudu- 
lent representations  made  for  the  purpose 
of  inducing  a  party  to  enter  into  such  con- 
tract Gooch  V.  Conner,  8  Mo.  391;  Leicher 
V.  Keeney,  98  Mo.  App.  394,  72  S.  W.  145; 
Judd  V.  Walker,  215  Ma  312,  114  S.  W.  979. 
To  hold  to  the  contrary  in  the  present  case 
would  be  to  say  that,  since  the  deception  was 


successful  In  procuring  the  signature  of 
plaintiff  to  the  written  contract  of  employ- 
meat  It  cannot  be  Judicially  inqnired  into, 
nor  may  the  injury  it  wrought  be  rectified. 
The  mere  statement  of  such  proposition  is  its 
own  sufficient  refutation.  There  is  no  sub- 
stantial error  in  the  record. 
The  judgment  is  affirmed.    All  ooncur* 


MEnrBR  V.  BOBB.     (No.  13594.) 

(St  Louis  Court  of  Appeals.    Missouri.     Nov. 

8,   1914.     Rehearing  Denied 

Dec.  22,  1914) 

1.  CODBTB  (I  4SR*>  —  Appeixatb  Cottstb  — 
Tbansfeb  or  Causk— ETffect  or  Retbanb- 

FEB. 

Where  a  cause  is  transferred  from  the 
Court  of  Appeals  to  the  Supreme  Court  on  the 
ground  that  title  to  realty  and  constitutional 
-questions  are  involved,  and  the  case  is  retrana- 
ferred  as  in-volviog  ne  such  questions,  they  are 
out  of  the  case. 

[Ed.  Note<— For  other  cases,  see  Courts,  Cent 
Dig.  ii  1316-1323;   Dec.  Dig.  |  488.*] 

2.  Mdmioipai  GoapoRATioirs  (|   297»)— Ptw 

Lie  iKPaoVEUKNT  —  OBDIITARCK  —  PASSAGE 

Against  Majobitt  or  RBifoNsnumsa. 
Where  the  record  of  the  Board  of  Eublie 
Improvement  shows  that  the  committee  on 
Street  Department  transmitted  to  the  board  for 
its  approval  an  ordinance  to  improve  a  street 
notwithstanding  that  there  was  a  majority  re- 
monstrance against  the  improvement,  and  an 
entry  was  made  on  the  report  that  it  was  adopt- 
ed, ordinance  approved  notwithstanding  tlie 
majority  remonstrance  "the  improvement  being 
deemed  necessary"  and  signed  by  all  the  mem- 
bers after  which  the  ordinance,  etc.,  was  for- 
warded to  the  municipal  assembly,  there  is  a 
sufficient  compliance  with  a  charter  provision 
providing'  that  the  Board  of  Public  Improve- 
ment must  report  their  reasons  to  the  municipal 
assembly  where  they  adopt  an  improvement 
against  the  remonstrance  of  the  majority  of 
abutting  owners,  as  a  substantial  compliance 
with  the  charter  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  797,  798 ;  Dec.  Dig. 
I  297.*] 

8.  MTTWlCIPAt    OOKPOBATIOITS    (J    297*)— PtTB- 

uo  iMPBOVEUBirp— Pa«acw  or  Okdiranob 

OVBB   RBlTORBTBARCBe. 

Such  recorded  action  of  the  board  waa  suffi- 
cient to  authorize  the  secretary  of  the  board  in 
transmitting  the  proposed  ordinance  to  the 
municipal  assembly  to  write :  "I  am  instructed 
to  say  tliat  the  Board  of  Public  Improvement 
having  considered  such  remonstrances  is  never- 
theless of  the  opinion  that  the  public  interest 
demands  this  improvement  and  that  it  recom- 
mends the  ordinance  above  named  for  passage 
by  a  unanimous  vote  of  all  members  present." 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $$  797,  798;  Dec.  Dig. 
§297.*] 

4.   MUNICIPAI,     COBPOKATIONS    (|    2S9*) — PUB- 

uo  IitPBovEUEirr— Chabacteb  of  Stkekt — 
CoHSTBDcnoN  OT  Ohabzek— "Chavtbb  and 

liAW," 

A  city  charter  provision  forbidding  the  im- 
provement by  the  city  of  streets  not  acquired 
^'according  to  the  provisions  of  the  charter 
*  *  *  and  according  to  law"  covers  not  only 
streets   acquired   under   the  provisions   of   the 
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'Charter  bnt  also  thoM  acquired  under  statntorr 
and  common  law. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  718-724,  733 ;  Dec. 
Dig.  {  260.«i 

5.  Appeal  awd   Ebbob   (|   1008*)— Revibw— 
Findings  of  Court— PbinoifI'BS  of  Law. 

Though  findings  of  fact  in  a  cage  tried 
without  a  jnry  has  the  force  of  a  special  ver- 
dict if  supported  by  substantial  testimony,  it 
must  appear,  to  sttstain  the  finding,  that  correct 
principles  of  law  were  applied  to  the  facts  in 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3965-3960,  3962-3969; 
Dec.  Dig.  {  1008.*] 

6.  MtrmciPAi,  Oobpobatiors   (|  268*)— Pxtb- 

UO     IMFROVBMENT— STBBBTB— FBBBCBIPTIOII 

— Color  of  Titlb. 

Under  Rev.  St  1909, 1 1882,  providing  that 
the  possession  of  part  under  claim  and  color  of 
title  to  the  whole  for  the  requisite  time  gives 
title,  and  posseasio  pedis  of  the  whole  tract  is 
not  essential,  the  actual  possession  of  only  the 
traveled  path  of  a  road  souf^ht  to  be  improved 
as  a  street  is  sufficient  to  extend  the  possession, 
other  elements  of  prescription  occnmng,  to  the 
whole  width  of  the  proposed  street,  where  the 
public  had  color  of  title  by  virtue  of  a  plafl 
purporting  to  be  signed  and  filed  by  all  of  the 
abutting  owners  showing  the  full  width,  and 
that  an  objectiag  owner  did  not,  in  fact,  sign 
the  plat,  wonld  not  destroy  its  effect  as  color  of 
title. 

fBd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  718-724,  733 ;  Dec. 
Dig.  I  269.»] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  Alfred  C.  F.  Meyer  against 
Clara  P.  Bobb.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  and 
cause  remanded,  with  directions  to  enter 
Judgment 

H.  P.  Rodgers  and  Schulenburg  &  Dlehm, 
all  of  St  Louis,  for  appellant  T.  J.  Rowe, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  action  to  en- 
force three  special  tax  bills,  the  bills  issued 
by  the  city  of  St  Louis  against  defendant's 
property  to  plaintiff's  assignor  for  paving 
that  portion  of  Cooper  street  In  the  city  of 
St  Louis,  lying  between  Old  SlanChester 
Road  on  the  south  and  Biscboff  avenue  on 
the  north.  The  petition  Is  In  the  ordinary 
form. 

The  (fended  answer  upon  which  the  case 
was  tried,  admitted  that  the  city  of  St 
Ix>uls,  by  authority  of  a  certain  ordinance, 
had  entered  Into  a  written  contract  with 
plaintiffs  assignor  for  the  Improvement  of 
the  street,  but  arere  that  the  ordinance  was 
null  and  void  and  the  Municipal  Assembly 
without  authority  to  pass  it  First,  because, 
being  null  and  void.  It  would  deprive  defend- 
ant of  the  equal  protection  of  the  laws  and 
deprive  her  of  her  property  without  due  pro- 
cess of  law,  contrary  to  the  amendments  of 
the  Constitution  of  the  United  States  and  to 
sections  20  and  30,  article  2,  of  the  Consti- 
tution of  this  state.     Setting  out  the  first 


paragraph  of  section  14,  article  6,  of  the 

Charter  of  the  city  of  St  Louis,  It  Is  averred 
that  In  January,  1909,  a  public  meeting  of 
the  Board  of  Public  Improvements  of  the 
City  of  St  Louis  was  held  to  consider  the 
Improvement  of  .Cooper  street  between  Old 
Manchester  Road  and  Biscboff  avenue ;  that 
within  15  days  after  the  public  meeting  the 
owners  of  the  major  part  of  the  area  of  the 
land  made  taxable  for  the  Improvement  of 
Cooper  street  between  Old  Manchester  Road 
and  Biscboff  avenue  filed  with  the  Board  of 
Public  Improvements  their  written  remon- 
strance against  the  proposed  improvement; 
that  thereafter.  In  direct  violation  of  the 
Charter,  the  Board  of  Public  Improvements 
caused  the  ordinance  to  be  prepared  and  re- 
ported to  the  Municipal  Assembly  without 
legal  and  proper  reasons  for  their  action  and 
for  making  said  Improvements,  as  required 
by  article  6,  section  14;  that  on  January  15, 
1909,  the  secretary  of  the  board  transmitted 
to  the  Municipal  Assembly  a  draft  of  the 
ordinance  with  a  communication  signed  by 
him  as  secretary,  which,  so  far  as  here  ma- 
terial, stated  that  he,  the  secretary,  had  the 
honor  to  report  "that  the  Board  of  Public 
Improvements  has  adopted  drafts  of  ordi- 
nances hereinafter  named  and  respectfully 
recommends  the  same  for  passage  by  the 
Municipal  Assembly."  Referring  to  and  In- 
cluding the  proposed  ordinance  relating  to 
the  Improvement  of  Cooper  street,  the  letter 
of  transmittal  of  the  secretary  ccAttlnues: 

"Accompanying  the  above-named  ordinance 
are  written  remonstrances  of  the  owners  of  the 
major  part  of  the  property  on  the  line  of  the 
proposed  impiovements,  and  I  am' instructed  to 
say  that  the  Board  of  Public  Improvements, 
having  considered  said  remonstrances,  is  never- 
theless of  the  opinion  that  the  public  interests 
demand  these  Improvements  and  that  it  recom- 
mends the  ordinance  above-named  for  passage 
by  a  unanimous  vote  of  all  the  members  pres- 
eif 

This  Is  signed  by  the  secretary.  It  Is 
charged  in  the  answer  that  this  letter  of  the 
secretary  was  beyond  bis  authority  and  not 
warranted  by  any  action  of  the  Board,  and 
that  two-thirds  of  the  Board  of  PubUc  Im- 
provements failed  and  neglected,  as  In  duty 
bound,  by  virtue  of  article  6,  section  14,  of 
the  Charter  "to  report  their  reasons  to  the 
Municipal  Assembly  for  their  action  In  ap- 
proving the  said  Improvement  of  Cooper 
street."  Hence  it  Is  charged  that  the  ordi- 
nance was  Illegal  and  void  for  that  reason. 
It  is  further  charged  that  to  assess  the  tax 
bills  against  the  property  of  plaintiff  under 
these  pretended  ordinances  would  take  de- 
fendant's private  prox)erty  for  a  public  use 
without  just  compensation.  In  violation  of 
section  21  of  the  second  article  of  the  Consti- 
tution of  this  state,  and  would  deprive  her  of 
her  property,  contrary  to  article  14,  section 
1,  of  the  amendments  to  the  Constitution  of 
the  United  States,  and  to  section  30,  of  arti- 
cle 2,  of  the  Constitution  of  this  state.    It 
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Is  further  set  up  In  the  answer  that  section 
15,  article  6,  of  the  Charter  of  the  city  of  St 
Louis,  provides  that  no  Improvements  shall 
be  ordered  on  any  street  "which  shall  not 
have  been  opened,  dedicated  or  established 
according  to  the  provisions  of  the  Charter  of 
the  city  of  St.  Louis  and  according  to  law." 
That  the  Cooper  street  which  is  mentioned  In 
the  several  counts  of  the  petition,  In  the 
ordinance  and  in  the  contract  under  which 
plalntifTs  assignor  did  the  work,  was  not  at 
any  of  the  times  mentioned,  or  at  any  other 
time,  opened  or  dedicated  or  established  ac- 
cording to  the  provisions  of  the  Charter  of 
the  city  of  St.  Louis  or  in  accordance  with 
law,  and  that  Cooper  street  was  not  at  any 
of  the  times  mentioned  or  referred  to,  or  at 
any  other  time  whatsoever,  a  public  street  or 
highway  of  the  dty  of  St  LouLs,  and  that 
the  ordinance  and  the  contract  referred  to 
are  Illegal,  null  and  void  because  the  city 
of  St.  Louis,  by  reason  of  the  provisions  of 
section  15,  article  C,  of  Its  Charter,  is  pro- 
hibited from  passing  the  ordinance  or  let- 
ting the  contract,  and  that  all  work  done  on 
Cooper  street  was  done  without  warrant  or 
authority  of  law. 

A  lengthy  reply  was  filed  to  this,  denying 
generally  the  allegations.  Particularly  re- 
plying to  the  last  cited  allegation,  the  reply 
avers  that  Cooper  street,  at  the  place  refer- 
red to  in  the  petition,  was  and  is  in  truth 
and  in  fact  a  public  street  of  the  city  of  St 
Louis,  and  that  so  far  as  the  eastern  20  feet 
of  the  street  are  concerned,  defendant  is  es- 
topped to  deny  that  the  same  is  a  public 
street  for  thfe  reason  that  defendant  acquired 
her  right,  title  and  Interest  in  and  to  the 
property  in  the  petition  described  by  devise 
from  one  John  H.  Bobb,  now  deceased ;  that 
heretofore,  by  conveyance  dated  June  27, 
1866,  John  H.  Bobb  with  one  William  C. 
Jamison  acquired  title  to  a  one-flfth  interest 
in  the  eastern  20  feet  of  what  is  now  Cooper 
street,  In  trust  for  the  sole  use  and  benefit 
of  one  Robert  F.  Letcher;  that  subsequent 
thereto  Bobb  and  Jamison,  as  trustees,  Join- 
ed with  the  majority  of  the  other  owners  of 
what  is  now  Cooper  street  in  the  execution 
of  a  certain  plat  of  an  addition  to  the  city  of 
St  Louis  known  as  "Fairmont"  recorded  in 
the  ofllce  of  the  recorder  of  deeds  of  the  city 
of  St  Lonls,  by  which  plat  the  parties  dedi- 
cated Cooper  street  as  a  public  street  and 
that  Cooper  street  has  been  duly  accepted  as 
a  public  street  by  the  city  of  St  Louis ;  that 
this  plat  was  signed  by  all  of  the  owners  of 
the  adjacent  land  except  John  L.  and  Jacob 
J.  Letcher,  who  together  owned  an  undivided 
two-fifths  Interest  in  that  portion  of  the 
street  between  Manchester  Road  and  Bis- 
choff  avenue,  and  that  this  interest  was  sub- 
sequently acquired  by  John  H.  Bobb,  who 
devised  It  to  defendants;  that  by  the  execu- 
tion of  the  plat  as  trustees  for  Robert  F. 
Letcher,  Bobb  became  forever  estopped  from 
afterwards  aoqulriog  an  oatstanding  inter- 


est In  that  portion  of  Cooper  street  and  from 
claiming  the  same  as  his  private  property 
free  from  the  public  easement,  and  that  de- 
fendant is  estopped  by  reason  of  having  ac- 
quired her  interest  through  John  H.  Bobb; 
that  at  the  time  the  woric  was  done  John 
H.  Bobb  was  alive,  and  was  the  owner  of-the 
property  in  plaintiff's  petition  described; 
that  be  had  full  knowledge  of  all  the  matters 
and  facts  connected  with  the  dedication  of 
Cooper  street  as  a  public  street;  had  full 
knowledge  of  the  manner  and  the  occasion 
upon  which  the  respective  dedications  of  the 
various  portions  of  Cooper  street  were  made 
and  of  all  things  connected  therewith;  that 
John  H.  Bobb  knew  all  the  facts  connected 
with  the  ownership  of  this  eastern  20  feet, 
knew  of  Its  dedication  by  the  owner  of 
three-fifths  thereof  as  a  public  street;  that 
he  thereafter  acquired  the  Interest  of  the 
owners  of  the  other  two-fifths  and  that,  with 
full  knowledge  of  all  of  the  foregoing  facts 
at  the  time  the  work  of  improvement  was 
done  and  the  ordinances  authorizing  the 
same  were  passed,  well  knowing  that  the 
street  improvement  was  to  be  paid  for  by 
sx>eclal  assessment,  he  had  failed  to  assert 
any  title  to  that  portion  of  Coop«r  street 
and  failed  to  take  any  action  to  prevent  the 
work  from  being  done.  Wherefore  it  Is 
claimed  that  he  was,  and  defendant  as  his 
devisee,  is  estopped  from  now  disputing  the 
UUe. 

The  trial  was  before  the  court  without  the 
intervention  of  a  Jury,  being  submitted  to  the 
court  in  part  on  stipulation  of  fact  as  to  the 
passage  of  the  ordinance,  execution  of  the 
bills  and  notice,  etc.,  and  on  oral  testimony 
as  to  the  location  of  Cooper  street  and  Its 
use  by  the  public,  its  width  and  location  be- 
ing gone  into  quite  extensively  on  the  theory 
that  a  right  had  been  acquired  to  the  public 
by  use  and  prescription  although,  as  will  be 
noticed,  that  does  not  appear  to  have  been 
distinctly  pleaded. 

At  the  request  of  plaintiflf  the  court  made  a 
finding  of  facts,  which,  in  addition  to  the  ad- 
missions in  the  pleadings  and  agreed  state- 
ment of  facts,  is  to  the  effect:  First  that  the 
secretary  of  the  Board  of  Public  Improve- 
ments had  no  direct  authority  from  the 
Board  to  write  the  letter  of  January  5th,  or 
to  report  and  recommend  to  the  Municipal 
Assembly  the  ordinance  for  the  improvement 
of  Cooper  street  Second,  that  Cooper  street 
between  Old  Manchester  Road  and  Blschoff 
avenue  is  only  30  feet  In  width  and  that  the 
addition  of  20  feet  along  the  east  side,  which 
was  Improved  along  with  the  30  feet  under 
the  ordinance,  was  never  acquired  by  the  city 
by  dedication  or  by  prescription;  that  In 
186S,  there  was  a  road  legally  established  in 
St.  Louis  county,  In  which  the  premises  were 
then  located,  paving  a  width  of  30  feet  be- 
tween Manchester  Road  and  Blschoff  avenue, 
which  is  now  known  as  Cooper  street ;  that 
over  this  road,  which  was  unimproved,  there 
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was  a  wagon  road  of  a  width  of  between  8 
and  12  feet ;  that  the  thirty-foot  strip  Is  the 
western  part  of  Cooper  street;  that  the  only 
use  made  of  said  thirty-foot  strip  was  by 
travel  along  the  wagon  road,  and  that  the 
wagon  road  lies  entirely  within  the  west  30 
feet,  except  that  It  diverged  eastwardly  at 
one  or  two  points  and  particularly  at  one 
point  where  there  was  a  tree  in  the  center  of 
the  road,  around  either  side  of  which  the 
road  was  used;  that  the  road  east  of  the 
thirty-foot  strip  was  unfenced  and  oncultlTat- 
ed;  that  no  public  labor  or  money  was  ex- 
pended on  the  twenty-foot  strip  of  ground 
east  of  the  strip  described  when  the  ordinance 
for  its  improvement  was  passed,  and  that 
prior  to  the  passage  of  the  ordinance  there 
was  not  at  any  time  an  open,  notorious  and 
adverse  use  of  the  20  feet  adjoining  said  road 
for  ten  consecutive  years  sufficient  to  con- 
stitute a  road  by  prescription;  that  the 
twenty-foot  strip  was  not  laid  out,  worked 
or  improved  by  public  authority  prior  to 
1909. 

The  court  in  a  written  memorandum  also 
stated  that  he  saw  no  ground  of  estoppel  as 
against  defendant,  and  that  if  this  was  a 
case  in  which  there  could  be  an  apportion- 
ment, which  he  doubted,  there  is  no  evidence 
by  which  the  apportionment  could  be  made. 
He  accordingly  rendered  judgment  for  de- 
fendant Flalntlfl  filed  a  motion  for  new 
trial,  and  saving  exception  to  the  action  of 
the  court  in  overruling  it,  has  duly  perfected 
appeal  to  this  court 

This  conrt,  on  motion  of  counsel  for  re- 
spondent, transferred  the  cause  to  the  Su- 
'preme  Court  on  the  ground  that  this  case  In- 
volved the  construction  of  the  Constitution 
of  the  United  States  and  that  of  this  state, 
and  that  title  to  real  estate  was  involved. 
The  Supreme  Court  holding  that  there  were 
no  such  questions  Involved,  sent  the  case 
back  to  our  court.  Hence  these  questions,  so 
far  as  we  are  concerned,  are  out  of  the  case. 

There  are  just  two  points  for  our  consid- 
eration and  determination:  First,  action  by 
the  Board  of  Public  Improvements  In  trans- 
mitting the  ordinance  to  the  Municipal  As- 
sembly ;  second,  the  question  of  title  in  the 
public  to  what  is  known  as  Cooper  street 

[1]  As  to  the  first  proposition,  It  appears 
from  the  record  of  the  Board  of  Public  Im- 
provements that  the  committee  on  street  de- 
partment presented  to  the  Board  for  its  ap- 
proval an  ordinance  to  improve  Cooper  street 
between  Old  Manchester  Road  and  BischofC 
avenne,  estimating  the  cost  to  the  property 
owners  at  $12,521.  The  committee  also  noted 
that  there  was  a  majority  remonstrance 
against  the  Improvement  This  report  ap- 
pears to  have  been  signed  by  all  the  mem- 
bers of  the  committee.  Whereupon  tliis  en- 
try appears: 

"Beport  of  committee  adopted,  estimate  of 
committee  and  draft  of  ordinance  was  ap- 
proved; notwithstanding  the  majority  remon- 
strance, the  Improvement  being  deemed  neces- 


sary, and  forwarded  to  the  Municipal  Assembly 
for  passage  in  each  case  by  the  following  vote. 

Here  follow  the  names  of  all  the  members 
of  the  Board.  It  was  after  this  action  that 
the  secretary  transmitted  this  ordinance  with 
others  and  the  remonstrances  to  the  Mu- 
nicipal Assembly  by  the  letter  hereinbefore 
set  out 

We  are  unable  to  agree  with  the  learned  trial 
judge  that  this  was  an  Insufllclent  compliance 
with  the  Charter.  It  very  clearly  appears 
that  with  the  remonstrances  of  the  majority 
of  the  property  owners  before  it  the  prop- 
er committee  drafted  the  ordinance  and  sub- 
mitted it  to  the  Board  with  the  remonstranc- 
es, by  unanimous  vote  of  the  committee ;  that 
then  the  Board,  by  unanimous  vote,  approved 
of  the  action  of  its  committee,  accepted  its 
estimate,  and  directed  that  the  ordinance 
along  with  the  remonstrances  be  forwarded 
to  the  Municipal  Assembly  for  passage. 

[2]  It  is  argued  that  the  Board  In  using 
the  words  "the  Improvement  being  deemed 
necessary,"  had  not  made  a  sufficient  state- 
ment of  its  reasons  for  its  action,  and  that 
there  was  no  authority  contained  in  the  re- 
corded action  of  the  Board  for  the  secretary, 
in  transmitting  the  ordinance,  to  write: 

"And  I  am  instructed  to  say  that  the  Board 
of  Public  Improvements,  having  considered  such 
remonstrances,  is  nevertheless,  of  the  opinion 
ttiat  the  public  interests  demand  these  improve- 
ments and  that  it  recommends  the  ordinance 
above-named  for  passage  by  a  onanimous  vote 
of  all  members  present" 

It  Is  tme  that  this  letter  of  transmittal  of 
the  secretary  is  fuller  than  the  minute  of  the 
Board,  but  that  It  correctly  stated  just  what 
action  the  Board  bad  taken,  is  clear.  He  was 
secretary  and  undoubtedly  the  officer  through 
whom  the  Board  would  act  In  the  transmit- 
tal of  Its  reports  to  the  Municipal  Assembly. 
We  see  no  substantial  variation  between  his 
letter  and  the  recorded  action  of  the  Board. 
It  Is  true  that  the  words  in  the  resolution 
of  the  Board  are,  "the  Improvement  being 
deemed  necessary,"  while  the  secretary  In 
transmitting  the  ordinance  and  remonstrances 
wrote  that  be  was  Instructed  to  say  "that 
the  Board  of  Public  Improvements,  having 
considered  said  remonstrances.  Is  neverthe- 
less of  the  opinion  that  the  public  Interests 
demand  these  Improvements."  But  we  see 
no  substantial  difference  between  them ;  those 
used  by  the  Board  as  recorded  In  its  minutes 
are  sufficient  and  as  transmitted  by  the  sec- 
retary, they,  while  fuller,  conveyed  the  same 
and  the  essential  Idea,  that  is  to  say,  that  the 
Board,  notwithstanding  the  remonstrances, 
recommended  the  improvement  as  necessary 
and  that  was  the  requirement  of  the  Char- 
ter. Substantial  compliance  with  the  provi- 
sions of  the  Charter  is  all  that  Is  required, 
as  has  been  many  times  held  by  the  Supreme 
Court  and  by  our  court  as  see.  In  passing. 
Cole  V.  Skralnka,  105  Mo.  303,  16  S.  W.  491 ; 
Id.,  37  Mo.  App.  427;  Jalcks  v.  Merrill,  201 
Mo.  91,  98  S.  W.  753 ;   Steffen  v.  Fox,  58  Mo. 
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App.  9.    In  this  latter  case  It  is  said  (56  Mo. 
App.  loc.  dt  12): 

"A  Hubstantlal  compliance  with  the  law  is  es- 
sential as  a  foundation  of  the  plaintiff's  right 
of  recovery  in  these  cases,  but  a  literal  compli- 
ance has  never  been  deemed  essential  for  that 
purpose." 

This  has  been  repeated  in  many  later  ca»- 
es,  and  is  always  to  be  borne  In  mind  In  pass- 
ing upon  tbe  acts  of  public  officers  in  making 
pnbllc  improvements.  So  too,  In  the  late 
case  of  Gist  v.  Rackliffe-tilbson  Construction 
Co.,  224  Mo.  369,  loc  dt  379,  123  S.  W.  921, 
924,  It  Is  said: 

"While  laws  and  ordinances  anent  the  im- 
provement of  streets  should  be  subjected  to  rea- 
sonable analysis  and  construction,  yet  they 
should  not  be  subjected  to  an  over-nice  analysis 
or  to  any  unfriendly  construction,  sprin^g 
from  the  notion  that  the  contractor  is  prone  to 
mischief  or  that  street  improvements  are'  evils 
to  l>e  judicially  circumvented." 

We  applied  this  rule  in  Oratz  v.  Wycoff, 
165  Mo.  App.  196,  145  S.  W.  870,  and  again 
In  Gratz  v.  City  of  Kirkwood,  not  yet  offi- 
cially reported,  but  see  166  S.  W.  319,  loa 
dt.  324.  We  hold,  therefore,  that  the  ordi- 
nance was  properly  submitted  by  tbe  Board 
of  Pnbllc  Improvements  to  the  Municipal  As- 
sembly, together  with  the  remonstrances 
against  it  and  Is  a  valid  ordinance. 

This  brings  ns  to  the  consideration  of  the 
second  proposition  Involved;  that  is,  whether 
the  testimony  shows  that  Cooper  street,  as  a 
highway  50  feet  in  width,  had  become  t, 
public  street  either  by  dedication  or  prescrip- 
tion, "by  ordinance  or  by  law." 

[3]  It  is  to  be  observed  that  the  cohatruc- 
tion  placed  upon  section  15,  of  article  6,  of 
the  Charter  of  the  dty  of  St  Ix>uls,  which 
forbids  tbe  Improvement  and  repair  by  the 
dty  of  streets  not  acquired  "according  to 
the  provisions  of  this  Charter  and  law,"  cov- 
ers not  only  the  provisions  of  the  Charter  but 
statutory  and  common  law.  McGlnnis  v. 
City  of  St.  Louis,  157  Mo.  191,  lot  dt  198, 
67  S.  W.  755,  757. 

[4,  t]  While  it  is  true  that  the  case  at  bar 
was  tried  before  the  circuit  court  without  a 
jury,  and  a  finding  of  facts  made  by  the 
learned  trial  judge,  under  the  statute,  and 
while  It  Is  further  true,  as  argued  by  learned 
counsel  for  respondent  that  such  a  finding 
has  the  efllect  of  a  special  verdict  and  If  sup- 
ported by  substantial  testimony  is  controlling 
upon  the  appellate  court,  it  is  equally  true 
that  It  must  appear,  to  sustain  that  finding, 
that  correct  principles  of  law  were  applied 
to  the  facts  in  the  case. 

[6]  We  are  compelled  to  hold  that  tbe 
learned  trial  judge  overlooked  a  very  funda- 
mental principle  in  tbe  law  of  real  property, 
namely,  that  possession  of  part  under  claim 
and  color  of  title  to  the  whole  for  the  requi- 
site period  of  years,  gives  title  and  that  in 
such  case  possessio  pedis  of  the  whole  tract 
is  not  essential.  So  says  our  statute,  R.  S. 
1909,  {  1882.  This  has  been  so  often  applied 
by  the  courts  that  it  is  hardly  necessary  to 
dte  the  authorities. 


In  Chapman  et  al.  v.  Templeton  et  aL,  53 
Mo.  463,  loc.  dt  465,  It  is  said: 

"The  object  of  showing  color  of  title  is  to 
extend  the  possession  of  a  part  of  a  tract  of 
land  so  as  to  include  the  whole  tract  A  mere 
trespasser  can  only  claim  the  land  of  which  be 
has  the  actual  possesBion,  so  as  to  acquire  title 
under  the  statute  of  limitations.  But  if  he 
goes  into  the  possession  under  the  color  of  title, 
hia  iwaseasion  of  a  part  will  extend  to  tbe 
whole  tract  as  described  in  the  defective  convey- 
ance. To  this  end  a  defective  conveyance,  or  a 
conveyance  from  one  having  no  title,  if  Ixina  fide 
taken,  may  be  used  in  connection  with  adverse 
possession  of  a  part  of  a  tract  In  tbe  name  of 
the  whole,  so  as  to  acquire  title  under  the  stat- 
ute of  Umitations." 

This  same  rule  was  repeated  in  Ware  v. 
Johnson,  65  Mo.  500,  loc.  dt  503,  in  Hannibal 
&  St  Joseph  R.  R.  Co.  v.  Clark,  68  Mo.  371, 
loc.  dt  377,  Pharls  v.  Jones,  122  Mo.  125,  26 
S.  W.  1032,  and  in  Joplln  Brewing  Co.  v. 
Payne,  197  Mo.  422,  loc  cit  429,  94  S.  W.  896, 
114  Am.  St  Rep.  770.  It  is  recognized  as  a 
controlling  principle  In  Perkluji  I^and  &  T.nm- 
ber  Co.  ▼.  Irvin,  200  Mo.  485,  loc  dt  491,  98 
S.  W.  680. 

Furthermore  it  is  recognized  as  applying 
to  the  use  by  the  pilblic  of  a  highway  which 
has  been  designated  as  sudi  in  a  plat  or 
other  conveyance.  Thus  Elliott  on  Roads  & 
Streets  (3d  Ed.)  {  193,  says: 

"If  the  right  to  the  way  depends  solely  upon 
nser,  then  the  width  of  the  way  or  the  extent 
of  the  servitude  is  measored  by  the  diaracter  of 
the  user,  for  tbe  easement  cannot  be  broader 
than  tbe  user;  but  if  there  were  defective  pro- 
ceedings, and  the  use  was  under  color  of  the 
claim  supplied  by  them,  then  the  extent  of  the 
easement  should  generally  be  measured  by  the 
claim  exhibited  by  tbe  proceedings  and  by  them 
intended  to  be  established.  This  is  in  strict  ac-. 
cordance  with  the  elementary  principle  of  the 
law  of  real  property,  which  declares  that,  where 
there  is  color  of  title,  and  possession  of  part  is 
taken  under  the  claim  of  title,  it  will  cover  the 
whole,  but  that  where  there  is  no  color  of  title 
the  right  will  not  extend  beyond  tbe  actual 
possession,  the  pedis  possessio. 

A  case  applying  the  rale  to  highways  is 
that  of  Sprague  v.  Walte,  17  Pick.  (34  Mass.) 
309.  There  Chief  Justice  Shaw  (17  Pick. 
[34  Mass.]  loc.  cit  317)  said: 

"It  was  contended  on  tbe  part  of  the  plaintiff, 
that  as  this  was  an  ancient  highway,  of  the  lo-  , 
cation  of  which  no  record  wai  or  could  be  pro- 
duced, it  was  proved  only  by  public  use,  and  | 
whenever  a  public  or  private  easement  is  proved 
by  use  only,  the  limitations  and  restrictions  of  | 
tbe  right,  as  well  as  the  right  itself,  are  estab- 
lished by  snch  use,  and  of  coarse  no  right  can  | 
be  established,  beyond  what  has  been  in  fact 
used  and  enjoyed.  This,  as  a  general  rule,  is 
correct;  but  if  it  is  intended  to  say,  in  regard 
to  andent  highways,  that  the  right  of  the  pub- 
lic is  limited  to  that  portion  of  the  highway 
usually  called  tbe  travelled  path,  that  part  ac- 
tually used  and  worn  by  feet  or  wheels,  it  is  a 
misapplication  of  the  rule.  Where  a  tract  ttree 
or  four  rods  wide,  such  as  is  usually  laid  out 
as  a  highway,  and  like  the  andent  road  in  ques- 
tion, •  *  *  has  been  used  as  a  highway,  al- 
though 20  or  SO  feet  in  width  only  have  been 
used  as  a  travelled  path,  still  this  is  such  a 
use  of  the  whde  as  constitntes  evidence  of  the 
right  of  the  public  to  use  it  for  a  hij^way,  by 
widening  the  travelled  path,  or  otherwise,  as 
the  increased  travel  and  the  exigendea  of  the 
public  may  require." 
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Farther  along  at  page  820  of  IT  Pick.  (84 
Mass.)  Chief  Justice  Shaw  said: 

"The  lonx  and  nnlnterrnpted  use  of  a  public 
highway,  i«  legally  and  lastly  taken  to  be  erl- 
dence  of  a  previous  legal  and  regular  proceed- 
ing, by  which  a  certain  portion  of  land  has  been 
appropriated  to  public  use  as  a  highway.  But 
of  what  precise  width,  in  what  precise  direc- 
tion, and  precisely  how  much  surface  of  land,  is 
thus  appropriated,  as  no  record  or  document 
specifies,  it  must  be  inferred  from  circum- 
stances. Suppose  the  road  deviates,  or  divides 
into  two  parts,  to  avoid  a  rock,  a  hill  or  a 
slough,  which  the  public  cannot  then  afford,  and 
do  not  think  fit  to  remove :  but  afterwards  the 
rock  is  blown,  the  hill  levelled,  the  alough  filled, 
to  meet  the  public  exigencies  and  calls  for  im- 
provement, may  not  the  pubic  so  Improve,  be- 
cause that  precise  spot  has  not  before  been 
travelled  upon?  It  appears  to  me  difficult  to 
say,  in  point  of  law,  that  they  cannot;  and 
the  proper  mode  of  considering  it,  seems  to  be 
to  regard  it  as  a  question  of  fact,  to  be  inferred 
from  all  the  circumstances  of  the  case,  whether 
the  place  in  question  was  or  was  not  included 
in  the  land  appropriated  to  public  use,  as  a 
hiphway." 

The  case  at  bar  differs  from  Spragae  y. 
Walte  In  the  rery  important  particular  that 
we  are  not  left  to  conjecture  as  to  the  prob- 
able width  of  this  strip  now  called  Cooper 
street.  The  plat  duly  filed,  executed  by  the 
owneQS  of  the  greater  part  of  it,  and  purport- 
ing to  convey  the  whole  of  the  street  to  the 
public  as  a  fifty-foot  street,  did  constitute 
color  of  title  to  the  whole  BO  feet. 

A  case  Tcry  much  In  point  to  the  one  at 
bar  is  that  of  Pillsbury  v.  Brown,  82  Me.  450, 
19  Atl.  868,  9  L.  R.  A.  94.  There  the  plain- 
tiff claimed  that  the  location  of  a  certain 
road  was  not  legal  and  that  only  so  much 
of  Its  width  as  was  actually  prepared  for 
travel  and  had  been  so  used  for  twoity  years 
or  more  at  the  time  of  the  widening  could 
then  be  held  for  a  street.  The  Supreme 
Court  of  Maine  held  the  proposition  not 
maintainable.  After  a  discussion  of  the  gen- 
eral rule,  It  Is  said  (82  Me.  loc.  dt  454,  19 
Atl.  858,  9  UB.  A.  94): 

"Still,  we  do  not  doubt  that  it  is  generally 
true  that  when  an  easement  of  any  kind  is  at- 
tained by  adverse  use  alone,  its  extent  must  be 
measured  by  its  use.  But  this  rule  does  not 
apply  to  ways  which  have  commenced  under  an 
actual  and  a  recorded  location  which  clearly 
and  distinctly  defines  their  width,  though  the 
proceedings  may  not  have  been  in  all  particulars 
Btrictly  conformable  to  law.  In  such  cases,  the 
use  is  presumes  to  be  co-extensive  with  the  lo- 
cation, precisely  as  possession  under  an  invalid 
deed  ia  presumed  to  be  co-extensive  with  the 
land  purporting  to  have  been  conveyed  by  it 
This  result  ia  sometimes  reached  by  the  pre- 
sumption of  a  dedication,  and  sometimes  by  the 
S resumption  that  the  proceedings  were  all  regu- 
ir." 

Referring  to  what  Chief  Justice  Shaw  has 
said  in  Sprague  t.  Walte,  supra,  and  which 
we  have  quoted,  the  court  continued  (17 
Plcli.  [34  Mass.]  loc.  dt.  456): 

"This  seems  to  us  to  be  sound  law  as  well  as 
good  sense;  and  we  hold  in  this  case  that  the 
public  is  entitled  to  a  way  three  rods  wide,  as 
originally  laid  out,  notwithstanding  the  wrought 
part  of  it,  and  the  part  actually  used  by  travel- 
lers, may  have  been  very  much  less  than  that; 
and  that  the  travelled  path  may  from  time  to 


time  be  widened  or  otherwise  Improved,  as  the 
growing  wants  of  the  public  may  require,  pro- 
vided such  improvements  are  kept  within  the 
limits  of  the  way  as  originally  laid  out" 

In  Bolton  ▼.  McShane,  79  Iowa,  26,  lo& 
dt  28.  44  N.  W.  211,  212,  It  Is  said,  treating 
of  highways: 

"The  use,  in  order  to  draw  the  benefit  of  the 
statute  (of  limitations),  must  correspond  with 
the  claim  of  right" 

In  the  case  at  bar  it  was  admitted  that  as 
platted  in  what  was  Imown  as  "Fairmont ' 
Addition,"  this  Cooper  street,  extending  from 
the  Old  Manchester  Road  to  Northrup  ave- 
nue, that  Is  to  say,  extending  to  the  street 
now  known  as  Bischoff  street,  formerly  Ber- 
nard avenue,  and  for  a  distance  of  five  blocks 
north  of  that  street.  Is  designated  and  dedi- 
cated as  a  fifty-foot  street  As  we  under- 
stand. It  Is  admitted  that  this  plat  was  duly 
recorded.  It  Is  true  It  now  appears  that  the 
owners  of  a  two-fifths  Interest  In  the  land 
covered  by  these  tax  bills  did  not  slgnl  this 
Instrument  Nevertheless  It  purports  to  be 
signed  by  the  owners  of  all  the  land;  these 
signers  purport  to  dedicate  all  of  the  streets 
marked  on  it  to  public  use,  designating  Coop- 
er street  as  having  a  width  of  50  feet.  This 
plat  undoubtedly  constitutes  color  of  title. 
Plaster  v.  Grabeel,  160  Mo.  669,  61  S.  W. 
589.  In  McCain  v.  Des  Moines,  174  U.  S. 
168,  loc.  dt  175,  19  Sup.  Ct  644,  646  (43  L. 
Ed.  936),  It  Is  said: 

"Color,  aa  a  modifier  in  legal  parlance,  means 
'appearance  as  distinguished  from  reality.' 
Color  of  law  means  'mere  semblance  of  legal 
right'    Kin.  Law  Diet  &  Gloss." 

The  evidence  In  the  case  shows  beyond  all 
question  that  for  more  than  20  years  this 
street  had  been  used  as  a  public  thoroughfare. 
It  is  true  that  the  evldebce  tends  to  show 
that  Its  user  was  commonly  along  the  center 
of  the  fifty-foot  strip  over  the  wagon  track, 
which  was  from  six  to  twelve  feet  wide ;  that 
the  center  of  the  street  was  about  25  feet 
from  the  west  line  or  fence.  So,  assuming 
the  wagon  track  to  be  12  feet  wide,  this 
would  throw  the  larger  part  of  the  track  on 
the  thirty-foot  strip  on  the  west.  The  learn- 
ed trial  court  found  that  all  the  user  was 
on  the  30  feet  But  he  overlooked  the  prop- 
osition that  the  30  feet,  under  the  designa- 
tion in  the  plat,  were  a  part  of  the  50  feet 
and  that  use  of  the  part  under  claim  and 
color  of  title  to  the  whole  for  10  years  or 
more,  gave  title  to  the  whole.  He  even  found 
that  the  use  varied  along  the  whole  width 
of  the  60  feet  but  overlooked  the  legal  ef- 
fect of  that.  Furthermore,  It  Is  beyond  dis- 
pute that  on  this  same  Cooper  street,  north 
of  Bischoff  avenue  It  Is  true,  and  north  of 
the  district  Included  within  these  tax  bills, 
but  still  a  part  of  this  same  Cooper  street 
as  designated  on  the  plat,  some  10  or  12 
years  before,  a  dnder  path  had  been  built 
along  the  west  front  of  a  church,  situate  ap- 
parently on  the  southeast  comer  of  Cooper 
and  Wilson  street,  one  block  north  of  Blsch- 
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off,  and  the  eTldence  Is  that  the  sidewalk 
or  pavement  as  now  constructed  over  Cooper 
street  covered  what  had  been  this  cinder 
path,  and  that  extending  that  path  south 
along  the  east  side  of  Cooper  street  would 
put  it  directly  under  the  located  sidewalk 
of  Cooper  street  between  Old  Manchester 
Road  and  Biscboff.  It  is  immaterial  that 
this  was  at  a  point  beyond  BlschoS  street; 
it  was  on  Cooper  street  as  laid  off  in  the 
plat  and  was  to  be  considered  In  determining 
the  true  width  of  Cooper  street 

We  are  compelled  to  hold,  therefore,  in  the 
light  of  this  evidence,  as  well  as  of  abun- 
dance of  evidence  in  the  record  as  to  iiie  long 
continued  use  of  the  greater  part  of  Cooper 
street  by  the  public  as. a  highway,  that  the 
learned  trial  Judge  in  his  finding  of  fact  and 
conclusions  of  law  overlooked  the  very  Im- 
portant proposition  that  this  filed  plat  of 
Fairmont  Addition  constituted  color  of  title 
in  t^e  public  to  the  whole  of  this  fifty-foot 
street  and  that  proof  of  the  user  of  the 
street  by  the  public  for  more  than  20  years, 
although  that  use  may  have  been, in  only  the 
center  of  it  or  a  part  of  it,  carried  title  by 
adverse  use  and  by  prescription  over  the 
whole  width  of  the  50  feet  For  these  rea- 
sons we  hold  that  the  conclusion  arrived  at 
by  the  learned  trial  Judge  was  Incorrect  and 
that  on  the  evidence  In  the  case  he  should 
have  rendered  up  a  Judgment  in  favor  of 
plaintiffs. 

As  win  be  noted  the  learned  trial  court  dis- 
regarded the  plea  of  estoppel  as  against  de- 
fendant and  her  devisor.  Without  going  in- 
to this  at  length,  and  without  expressing  any 
opinion  here  on  that  issue,  it  is  not  out  of 
place  to  say  that  the  trend  of  the  later  de- 
cisions of  the  Supreme  Court  and  of  this 
court  is  not  to  look  upon  these  tax  bills  with 
so  critical  an  eye  as  to  overthrow  them  when 
it  appears,  as  in  the  case  at  bar,  that  the 
work  was  let  according  to  contract,  was  pro- 
vided for  by  proper  ordinance,  was  let  In  ac- 
cordance with  law,  was  performed  in  a  satis- 
factory manner,  and  that  the  devisor  of  this 
defendant  under  whom  she  claims  stood  by 
and  made  no  objections;  instituted  no  pro- 
ceedings to  stop  the  progress  of  the  work. 
It  has  been  held  in  cases  of  like  character 
that  such  acts  amount  to  an  estoppel  against 
the  property  owner  from  disputing  the  levy 
of  the  assessment  See  Granite  Bituminous 
Paving  Co.  v.  Fleming,  251  Mo.  210,  158  S. 
W.  4,  as  well  as  authorities  heretofore  cited. 

Our  conclusion  Is  that  the  judgment  of  the 
circuit  court  should  be  reversed  and  the 
cause  remanded  with  directions  to  the  cir- 
cuit court  to  enter  Judgment  declaring  the 
tax  bills,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum  from  November 
22,  1909,  the  date  of  demand,  untU  the  date 
of  such  Judgment,  together  with  the  costs  uf 
the  action,  to  be  a  lien  upon  and  as  such  to 
be  enforced  against  the  respective  pieces  ot, 


real  estate  described  In  plaintiff's  petition, 
and  it  is  so  ordered. 

NORTONI  and  ALLEN,  JJ.,  concur. 


MEYER  T.  GOLDSMITH  et  aL  (No.  13704.) 

(St  Louis  Court  of  Appeals.    Missouri.    Nov.  3, 

1914.    Rehearing  Denied  Dec.  22, 1914.) 

Appeal  from  St  Louis  Circuit  Court ;  W.  B. 
Homer,  Judge. 

Action  by  Alfred  C.  F.  Meyer  against  David 
Goldsmith  and  others.  From'  a  jttdxment  for 
defendants,  plaintiff  appeals.  Bevened,  and 
cause  ,remanded,  with  directions  to  enter  judg- 
ment 

Hickman  P.  Rodgers  and  Schulenburg  k 
Diehm,  all  of  St  Louis,  for  appellant  David 
Goldsmith,  of  St.  Louis,  for  respondents. 

REYNOLDS,  P.  J.  This  case  was  argued 
and  submitted  to  us  along  with  the  case  of  Al- 
fred C.  F.  Meyer  v.  aara  P.  Bobb,  ITl  S.  W. 
600.  The  points  involved  in  it  are  practically 
as  in  that  case,  with  this  difference :  That  the 
cause  was  tried  before  the  court  without  a  jury 
and  at  the  conclusion  of  it  the  learned  triid 
judge  announced  that  he  bad  gone  over  the  case 
and  examined  the  proofs  and  did  not  find  that 
there  was  any  substantial  difference  in  favor  of 
the  plaintiff  between  the  case  tried  by  his 
Honor,  Judge  Shields  (Uiat  is  the  case  of  Mey- 
er v.  Bobb),  and  this  case,  and  he  concludes: 
"In  cases  where  I  find  myself  in  doubt  I  think 
I  ought  to  follow  the  decision  of  a  co-ordinate 
branch  of  this  court  The  judgment  will  there- 
fore be  for  the  defendant." 

In  the  light  of  this  frank  statement  by  the 
learned  trial  judge  we  feel  warranted  in  hold- 
ing that  this  case  should  take  the  same  course  as 
the  case  of  Meyer  v.  Bobb,  supra,  and  for  the 
reasons  there  given. 

Accordingly  it  is  ordered  that  the  Judgment 
of  the  circuit  court  in  this  cause  be  reversed 
and  the  cause  remanded  with  directions  to  that 
court  to  enter  up  judgment  declaring  the  tax 
bills,  with  interest  thereon  at  the  rate  of  8  per 
cent  per  annum  from  November  22,  1909.  the 
date  of  demand,  until  the  date  of  sach  judg- 
ment together  with  the  costs  of  the  action,  to 
be  a  lien  upon  and  as  such  to  be  enforced 
against  the  respective  pieces  of  real  estate  de- 
scribed in  plaintiff's  petition,  and  it  is  so  or- 
dered. 

NORTONI  and  ALLEN,  JJ.,  concur. 


AYLOR  et  al.  v.  McINTURF.    (No.  11320.) 

(Kansas  City  Court  of  Appeals.    Mhnonri. 

Dec.  7,  1914.). 

1.  FaAUDS,  Statute  of  (j  68*)— Ooktbact  fo« 
AssioNUXNT  OF  Lease. 

A  contract  for  the  assignment  of  a  10-yeor 
mining  lease  on  a  royalty .  basis  is  required  to 
be  in  writing  by  Rev.  St  1009,  {  2783,  provid- 
ing that  no  action  shall  be  broudit  upon  a  con- 
tract not  In  writing  for  the  sale  of  lands,  or 
an  interest  In  them,  or  any  lease  thereof,  for 
a  longer  term  than  one  year. 

[Ed.  Note.— -For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  SS  S3,  97-104;  Dec.  Dig.  | 
63.*] 

2.  FBAuns,  Statxjte  of  (5  44*)  —  Cortbacts 

NOT    PERFOBHED    WTTHin   YSAB  —  PUBOHASE 

OF  Lease. 

A  contract,  by  which  defendant  agreed  to 
purchase  a  mining  lease  from  plaintiffs  and  to 
work  the  property  under  the  lease,  which  then 
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had  more  than  nine  years  to  ran,  and  tbe  pur- 
chase price  for  wbich  was  not  to  be  paid  for 
more  than  one  year,  ia  a  contract  not  to  be  per- 
formed within  one  year,  which  is  required  to 
be  in  writing  by  the  statute  of  frauds  (Rev.  St. 
1909,  S  2783). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Hig.  i  66 ;   Dec.  Dig.  i  44.*] 

3.  Fbauds,  Stattjte  of  (J  129*)— Past  Peb- 
FORMAWCB— Action  at  Law. 

Where  defendant  orally  agreed  to  purchase 
from  plaintiff  a  mining  lease  which  had  more 
than  nine  years  yet  to  run,  and  to  work  the 
premises  thereunder,  the  purchase  price  to  be 
paid  more  than  one  year  later,  part  perform- 
ance b^  the  defendant  by  taking  possession  and 
beginning  operations  does  not  render  the  con- 
tract valid  in  an  action  for  the  purchase  price, 
since  the  equitable  doctrine  of  part  perform- 
ance which  will  take  an  oral  contract  out  of  the 
statute  does  nut  apply  in  an  action  at  law. 

[Ekl.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  jl  287-292,  303,  306-308, 
310-312,  814,  318-^20,  322,  3^,  325,  326; 
Dec.  Dig.  i  129.*] 

4.  Frauds,  Statuti:  of  (J  129*)- Pabt  Peb- 

VORMANCK— ASBieNMKNT  OF    LEA8K. 

Since  Rev.  St  1909,  |  2782,  prohibits  a 
parol  assignment  of  a  lease  for  a  term  of  years, 
delivery  of  possession  to  one  who  orally  agreed 
to  purchase  a  mining  lease,  without  the  execu- 
tion of  a  written  assignment  until  after  the 
purchaser  had  repudiated  the  contract  by  re- 
fusing to  make  the  payment  when  due,  which 
was  more  than  one  year  after  the  date  of  the 
contract,  is  only  partial  and  not  complete  per- 
formance. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.   Cent   Dig.   §§   287-292,   303,  306-308, 
310-312.  314.  318-320,  322,  323,  325,  326;  Dec. 
•  Dig.  !  l29.»j 

5.  Frauds,  Statute  of  (J  139*)— Pabt  Per- 
formance—Perfobkawce  AFTER  Onb  Year. 

Even  if  the  plaintiffs  had  fully  performed 
their  part  of  the  contract  such  performanuD 
would  not  take  it  out  of  the  provisions  of  the 
statute  of  frauds,  forbidding  a  suit  on  the  con- 
tract not  to  be  performed  within  one  year. 

[Ed.  Note.— For  othtr  cases,  see  Frauds,  Stat- 
nte  of.  Cent  Dig.  i|  334-341;  Dec.  Dig.  { 
139.»] 

a  Fkavdb,  Statute  of  (§i  119,  129»)— Pam 
Pbbforuance— Reuovai.  of  Orb. 

Where  defendant  entered  into  possession 
under  an  oral  contract  for  the  assignment  of  a 
mining  lease  having  more  than  ten  years  to 
mn  and  took  ore  from  the  premises,  IJiat  fact 
does  not  entitle  plaintiffs  to  recover  on  the  con- 
tract, but  they  may  recover  the  value  of  the 
ore  taken. 

[Ed.  Note.— For  other  oases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |f  113,  266,  267,  270,  287- 
292,  303,  306-308,  310-312,  314,  318-320,  322, 
323,  325,  326;  Dec.  Dig.  IJ  119,  129.*] 

7.  Fraitss,  Statute  of  (|  144*)-^Pijeadirq— 
Aduitting  Existence  of  Contract. 

Defendant  docs  not  lose  his  right  to  plead 
the  statute  of  frauds  by  admitting  in  his  answer 
that  he  made  the  oral  agreement  claimed  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  %  351 ;   Dec.  Dig.  1 144.*] 

Appeal  from  Circuit  Court,  Vernon  Goon- 
ty ;    B.  O.  Tbnrman,  Judge. 

Action  by  J.  W.  Aylor  and  others  against 
Andy  Mclnturf.  From  a  Judgment  for  de- 
fendant after  plaintiffs'  motion  to  set  aside 
a  nonsuit  taken  by  them  at  tbe  conclnslon  of 


their   evidence,    the  plaintiffs   appeal.     Af- 
firmed. 

B.  M.  Sheppard,  of  Joplin,  and  M.  X.  Jan- 
uary, of  Nevada,  Mo.,  for  appellants.  Scott 
&  Bowker,  of  Nevada,  Mo.,  and  George  V. 
Farrls  and  H.  W.  Currey,  both  of  Webb  City, 
for  respondent 

TRIMBLE,  J.  This  is  a  suit  to  recover 
$5,000  as  the  purchase  price  for  tbe  sale  or 
assignment  of  a  mining  lease.  Tbe  defense 
interposed  the  statute  of  frauds,  and  also 
alleged  that  the  sale  was  induced  by  means 
of  fi-audulent  representations  on  tbe  part  of 
plaintiffs.  At  the  close  of  the  tatter's  evi- 
dence, tbe  trial  court  sustained  a  demurrer 
and  was  about  to  have  tbe  Jury  return  a  ver- 
dict for  defendant,  when  plaintiffs  took  a 
nonsuit,  with  leave  to  move  to  set  tbe  same 
aside.  This  motion  was  afterwards  made 
and  overruled,  and  plaintiffs  have  appealed. 

Defendant  was  a  mine  operator  engaged  in 
mining  certain  ground  under  a  lease  by  which 
he  paid  a  royalty  of  15  per  ceut.  to  the  owner 
of  tbe  land.  Plaintiffs  held  a  written  mining 
lease  on  land  immediately  adjoining  tbe  land 
defendant  was  working.  Tbls  lease  ran  for 
10  years  from  January  1,  1912,  and  provided 
that  plaintiff  was  to  mine  the  land  and  pay 
a  royalty  of  15  per  cent,  to  tbe  landowner. 
Defendant  verbally  agreed  to  buy  said  lease 
from  plaintiffs  and  pay  $5,000  therefor.  The 
money  was  not  to  be  paid  until  after  tbe  ex- 
piration of  a  year,  and  apparently  tbe  lease 
and  tbe  assignment  thereof  was  not  to  be 
turned  over  or  executed  to  defendant  until 
the  money  was  paid.  At  least  no  attempt 
was  made  to  do  so  until  after  tbe  year  bad 
expired  and  demand  was  made  for  tbe  $5,000.  • 
This  verbal  agreement  to  buy  tbe  plaintiffs' 
lease  was  made  in  February,  1913,  and  de- 
fendant, who  bad  mined  on  bis  own  lease  up 
to  the  edge  of  the  land  held  by  plaintiffs, 
was  allowed  by  tbem  to  take  possession  of 
their  leased  land  and  to  mine  therein  and 
take  ore  therefrom,  wblcb  be  did  by  the  ex- 
tension of  cuttings  from  big  own  mifne.  Aft- 
er the  expiration  of  tbe  year  from  the  time 
tbe  oral  agreement  was  made,  plaintiffs  de- 
manded payment  of  tbe  $5,000  and  bad  their 
lease  with  their  assignment  thereof  Indorsed 
thereon  ready  to  deliver  to  defendant  when- 
ever he  paid  tbe  money.  Defendant  refused 
to  pay  for  the  lease,  claiming  that  the  ground 
was  not  as  plaintiffs  bad  represented  it  to 
be.  (They  had,  prior  to  tbe  verbal  agree- 
ment, drilled  into  It  to  ascertain  tbe  richness 
and  body  of  tbe  ore.)  Therenpon  plaintiffs 
brought  tbls  suit. 

Appellants  assume  or  proceed  upon  the 
theory  that  the  suit  is  one  in  equity  for 
specific  performance.  But  we  see  nothing  in 
tbe  petition  which  makes  it  anything  other 
than  a  suit  at  law  to  recorer  the  $5,000  al- 
leged to  be  due  on  the  contract. 

[1]  Tbe  lease,  which  was  the  subject  of 
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tbe  verbal  agreement  on  wblcb  the  suit  la 
based,  was  an  interest  in  land,  and  ran  tor 
10  years.  The  contract  for  tbe  sale  of  said 
lease,  therefore,  came  wltbin  that  provision 
of  the  statute  which  provides  that  no  action 
shall  be  brought  "upon  any  contract  for  the 
sale  of  lands,  tenements,  hereditaments,  or 
an  Interest  in  or  concerning  them  or  any 
lease  thereof  for  a  longer '  time  than  one 
year."  SecOon  278S,  R.  S.  Mo.  1900.  Hence 
said  .contract  bad  to  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith.  This 
is  true  without  regard  to  when  it  was  to  be 
performed.  Donovan  v.  Brewing  Co.,  92 
Mo.  App.  341,  loc.  dt.  344. 

[2]  The  contract  for  the  purchase  of  tbe 
lease,  so  far  as  concerns  the  payment  of  the 
$5,000,  was  not  to  be  performed  within  one 
year.  Whether  plaintiffs  were  to  execute  the 
assignment  before  that  time  or  not,  certain 
it  is  that  they  did  not  offer  to  deliver  the 
lease  with  the  assignment  nntll  after  the  ex- 
piration of  the  year.  l%e  acceptance  by  the 
defendant  of  a  valid  assignment  of  the  lease 
would  obligate  him  to  perform  the  terms  of 
said  lease  during  the  years  it  had  to  run. 
For  this  reason,  the  contract  to  buy  the  lease 
Involved  an  agreement  npcMi  the  part  of  de- 
fendant to  do  things  which  were  not  to  be 
performed  within  a  year,  but  which  were  to 
be  done  within  the  unexpired  term  of  nearly 
nine  years.  The  agreement  to  buy  the  lease, 
therefore  came  within  another  clause  of  the 
above-mentioned  statute,  which  forbids  suit 
"upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof."  Clearly  this  is  true  toe  both  of 
tbe  reasons  mentioned  above,  namely,  the 
payment  of  the  money  after  the  lapse  of  a 
year,  and  the  assumption  of  the  duties,  con- 
tained in  the  Ipase  necessarily  following  and 
involved  in  an  acceptance  by  defendant  of  an 
assignment  thereof. 

"A  promise  to  pay  money,  as  much  as  a  prom- 
ise to  do  any  other  act  after  tbe  expiration  of  a 
year,  is  within  the  statute."  Browne  on  the 
Statute  of  Frauds,  §  290. 

[3]  Plaintiffs  concede  that  the  contract  In 
question  was  within  the  statute  of  frauds, 
but  assert  that  it  has  been  taken  out  of  tbe 
operation  of  the  statute  by  reason  of  the  fact 
that  defendant  was  put  into  immediate  pos- 
session of  the  land  and  mined  and  took  away 
a  large  amount  of  valuable  ore.  In  other 
words,  they  rely  upon  tbe  equitable  doctrine 
of  part  peiiormance.  This  doctrine  that  part 
performance  will  take  a  case  out  of  the  op- 
eration of  tbe  statute  Is  purely  one  in  equity, 
and  has  no  application  in  a  suit  at  law. 
Johnson  v.  Reading,  36  'ilo.  App.  306,  loc. 
dt  314.  No  amount  of  part  performance  will 
remove  the  bar  of  the  statute  in  a  suit  at 
law.  29  Am.  &  Eng.  Ency.  of  Law  (2d.  Ed.) 
831;  Chenoweth  v.  Padflc  Express  Co.,  93 
Mo.  App.  185;  Smith  v.  Davis,  90  Mo.  App. 
533.  Clearly  the  defendant  has  perform^ 
nothing  so  far  as  paying  the  money  is  con- 
cerned, and  his  entering  on  the  land  and  min- 


ing thereon  was  only  a  partial  performance 
of  the  duties  and  obligations  involved  in  the 
acceptance  of  an  assignment  of  the  lease. 
Such  partial  performance  on  his  part  would 
not  avail  anything.  Sbacklett  v.  Cummings, 
178  Mo.  App.  309,  166  S.  W.  1145;  Chicago 
Attachment  Co.  v.  Davis  Sewing  Machine  Cot, 
142  ni,  171,  31  N.  E.  438,  16  L.  R.  A.  764. 

[4]  With  reference  to  the  questioo  what 
sort  of  performance  plaintifr»  have  shown 
in  putting  defendant  into  possession,  it  might 
be  said  that  their  performance  is  only  par- 
tial, since  all  they  did  was  to  invest  defend- 
ant with  livery  of  seisin.  The  statute  says 
no  lease  for  a  term  of  years  shall  be  assign- 
ed by  parol  Section  2782,  R.  S.  Mo.  190a 
Tbe  only  thing  plaintiffs  have  done  Is  to  per- 
mit defendant  to  take  x>ossession  of  and 
mine  the  laud.  But  plaintiffs'  contract  re- 
quired them,  not  only  to  surrender  posses- 
sion, but  also  to  confer  upon  defendant  the 
remainder  of  thdr  leasehold  term.  This  can 
be  done  only  in  writing,  as  required  by  tbe 
statute.  Mere  surrender  of  possession  would 
not  execute  the  contract.  It  is  true,  plaintiffs 
afterward  complied  with  section  2782  by  in- 
dorsing upon  the  lease  a  written  assignment 
thereof,  but  this  was  not  done  nor  made  ef- 
fective by  delivery,  or  offer  of  delivery,  un- 
til after  defendant  had  refused  to  be  bound 
by  the  contract  It  was  made  In  February, 
1912,  and  plalntifts'  lease  was  not  executed 
till  June  2, 1913,  nor  the  assignment  till  June 
23,  1913. 

[5]  However,  if  putting  defendant  in  pos- 
session and  then,  after  the  expiration  of 
more  than  a  year,  reducing  the  assignment  to 
writing  was  a  full  performance  upon  plain- 
tiffs' part,  what  then?  Are  such  acts  full 
performance,  and,  if  so,  does  sudi  full  per- 
formance on  their  part  take  the  contract  out 
of  that  provision  of  the  statute  allowing  no 
suit  to  be  brought  upon  contracts  not  to  be 
performed  within  one  year?  We  must  bear 
In  mind  that  in  this  case  the  contract  ia  with- 
in tbe  ban  of  two  clauses  of  our  statute. 
And  it  will  avail  nothing  to  present  a  fact 
which  will  take  the  contract  out  of  the  opera- 
tion of  the  first  clause  of  the  statute  herein- 
before mentioned  unless  a  way  of  escape  can 
also  be  shown  from  the  second  dause.  Where 
the  only  objectlom  to  a  contract  is  that  it 
violates  the  first  dause  heretofore  quoted, 
full  perfornjance  upon  one  side  would  insti- 
ll a  recovery  on  the  contract  Johnson  v. 
Reading,  36  Mo.  App.,  supra,  loc.  dt  319; 
29  Am.  &  Eng.  Ency.  of  Iaw  (9th  Ed.)  832. 
But  can  it  do  so  when  the  contract  is  also 
within  the  ban  of  the  second  clause?  In 
the  case  at  bar,  not  only  was  defendant  not 
to  perform  within  a  year  but  plaintiffs  have 
construed  the  contract  to  mean  that  they  also 
were  not  to  perform  within  a  year,  since  they 
did  not  procure  tbe  lease  to  themselvea  un- 
til after  a  year  from  tbe  making  of  the  con- 
tract and  did  not  execute  a  written  assign- 
ment till  the  day  they  brought  suit  So  that. 
If  full  performance  on  plaintiffs'  part  means 
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performance  of  the  assignment  and  not  of 
the  terms  of  the  lease,  there  was  no  fnll  per- 
formance on  their  part  within  the  year. 

Now,  In  29  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  835,  It  Is  said  that  while  contracts  not 
to  be  performed  within  one  year  may  be  ta- 
ken out  of  the  statute  through  performance 
by  one  party  thereto,  yet  such  performance 
nvuit  be  vMhin  the  year.  This  seems  to  be 
the  rnle  in  England  and  in  many  of  the 
states.  Thus  in  Donellan  v.  Read^  3  B.  &  Ad. 
S99,  UO  EngUsh  Reports,  330,  It  was  held 
that,  inasmuch  as  the  contract  was  fully 
performed  on  one  side  within  the  year,  and 
that  the  intention  of  the  parties  was  that 
such  party  should  perform  within  that  time, 
the  <Aiiet  party  could  not  claim  the  benefit 
of  the  statute,  although  such  other  party  was 
not  to  perform  within  the  year.  In  Johnson 
T.  Watson,  1  Oa.  848,  the  same  ruling  was 
made.  In  McDonald  v.  Crosby,  192  111.  283, 
61  N.  B.  506,  the  parties  Intended  that  the 
plaintiff  should  perform  the  contract  within 
the  year,  and  she  did  perform  within  that 
time,  and  the  court  held  that,  as  there  was 
nothing  remaining  for  defendant  to  do  but 
pay  plaintiff  the  money  due  on  the  contract, 
the  statute  of  frauds  did  not  apply.  In 
Curtis  y.  Sage,  85  IlL  22,  the  C(mtract  was 
verbal  that,  if  plaintiff  would  make  a  certain 
conveyance,  defendant  would  pay  certain 
debts  which  were  not  payable  for  more  than 
a  year  after  the  contract  was  made.  It  was 
held  that  the  statute  of  frauds  did  not  apply 
because  the  contract  had  been  fully  executed 
on  plaintiff's  part  at  loon  as  made,  and  there 
was  nothing  left  for  defendant  to  do  but  to' 
pay  the  money.  In  Haugh  v.  Blythe's  Execu- 
tor, 20  Ind.  24,  it  was  held  that,  as  one  party 
performed  at  the  time  the  contract  was  made, 
the  other  party  could  not  rely  on  the  statute 
of  frauds,  even  though  he  was  not  to  perform 
within  the  year;  tliat  the  statute  applies  on- 
ly to  cases  "where  the  contract  is  not  to  be 
performed  by  either  party  to  it  within  a 
year."  The  same  rule  is  announced  in  Saum 
V.  Saum,  49  Iowa,  704;  Ellicott  v.  Turner, 
4  Md.  476;  McClellan  v.  Sanford,  26  Wi& 
595.  Other  states  hold  to  the  same  effect,  a 
list  of  which  may  be  found  in  29  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  836,  note  2.  This 
doctrine,  however,  is  repudiated  In  a  number 
of  other  states,  which  hold  that  If  the  con- 
tract Is  not  to  be  performed  by  one  party 
within  a  year,  recovery  cannot  be  had  against 
bim  by  the  other,  even  though  such  other 
party  has  fully  performed  and  has  done  so 
within  the  year.  29  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  836;  Prary  v.  Sterling,  99  Mass. 
461;  Dietrich  v.  Hoefelmelr,  128  Mich.  145, 
87  N.  W.  Ill ;  Broadwell  v.  Getman,  2  Denlo 
(N.  T.)  87;  Lockwood  v.  Barnes,  8  Hill  (N. 
Y.)  128,  38  Am.  Dec.  620;  Pierce  v.  Paine, 
28  Vt  34. 

In  Blanton  v.  Knox,  3  Mo.  842,  our  Su- 
preme Court  held  that  as  plaintiff's  part  of 
the  contract  was  to  be  performed  within 
the  year,  and  was  so  performed,  the  contract 
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was  taken  out  of  the  statute.  In  Pitcher  v. 
Wilson,  5  Mo.  46,  the  plaintiff  could  not  per- 
form his  part  of  the  contract  within  one 
year,  nor  was  defendant  to  do  so.  The  court 
says  the  case  Is  not  like  Blanton  v.  EJnox, 
because  in  that  case  plaintiff  fully  performed 
within  the  year.  Suggett  v.  Cason,  26  Mo. 
221,  Self  v.  Cordell,  45  Mo.  345,  and  Tatum 
V.  Brooker,  51  Mo.  148.  hold  with  Blanton 
V.  Knox.  By  these  and  other  cases,  Missouri 
was  put  in  the  list  of  states  holding  that 
full  performance  on  one  side  would  entitle 
that  party  to  recover  from  the  other,  though 
such  other  was  not  required  to  perform  with- 
in the  year.  Matters  stood  thus  until  the 
case  of.  Johnson  v.  Reading,  36  Mo.  App.  306, 
was  decided  by  Judge  Rombauer  of  the  St. 
Louis  Court  of  Appeals,  which  was  certified 
to  the  Supreme  Court  because  it  was  in  con- 
flict with  the  above-mentioned  cases.  It  ap- 
pears In  the  Supreme  Court  reports  as  Nally, 
Adm'r  of  Tatum,  v.  Reading,  107  Mo.  350, 
17  S.  W.  978,  and,  in  it.  Judge  Rombauer's 
opinion  was  fully  approved.  It  may  be  a 
little  uncertain  whether  this  case  was  In- 
tended to  hold  that  full  performance  by 
plaintiff  toithin  the  year  would  be  unavail- 
ing, since  in  that  case  plaintiff  did  not  fully 
perform  within  the  year,  because  he  made 
no  written  assignment  of  the  lease.  He  put 
defendant  In  possession,  but  did  not  vest  in 
him  the  unexpired  term.  36  Mo.  App.  loc. 
cit  316.  He  held  a  lease  which  bad  several 
years  to  run,  and  verbally  agreed  to  transfer 
it  to  defendant.  The  latter  held  the  land 
for  a  year,  and  paid  the  rent  therefor,  but 
afterwards  abandoned  it  and  refused  to  pay 
further.  While  the  Supreme  Court  affirmed 
and  approved  Judge  Rombauer's  opinion,  yet 
it  did  not  specifically  overrule  the  cases 
cited  by  Judge  Rombauer  as  opposed  to  bLs 
opinion,  but  held  that  the  contract  not  only 
violated  one  clause  of  the  statute  of  frauds, 
but  also  another  clause,  in  that  it  was  not 
to  be  performed,  and  could  not  be  performed, 
within  a  year,  and  remarked  that,  "If  there 
are  any  authorities  In  conflict  with  the  views 
here  announced,  we  overrule  them."  As  said 
above,  plaintiff  in  this  case  did  not  fully  per- 
form within  a  year,  since  he  did  not  vest  de- 
fendant with  the  unexpired  term,  but  merely 
surrendered  possession.  In  nearly  all  of  the 
cases  cited  by  Judge  Rombauer  as  conflict- 
ing, except  Pitcher  v.  Wilson,  the  plaintiffs 
therein  had  fully  performed  within  the  year. 
Especially  was  this  true  In  the  case  of  Self 
V.  Cordell.  That  case  was  by  a  plaintiff  who 
had  purchased  and  paid  for  a  machine,  and 
as  a  part  of  such  purchase  the  defendant 
verbally  agreed  not  to  erect  or  superintend 
the  running  of  another  In  that  vicinity  for  a 
period  of  four  years.  The  suit  was  for  dam- 
ages for  the  violation  of  this  agreement. 
The  plaintiff,  however,  had  fully  performed 
his  part  of  the  contract  at  once  when  he  pur- 
chased the  machine,  and  the  case  was  there- 
fore not  like  Johnson  v.  Reading  nor  Pitcher 
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▼.  Wilson,  but  was  like  Blanton  t.  Knox,  In 
that  plaintiff  had  performed  within  the  year 
and  the  Intention  of  the  contract  was  that  he 
shoifld  do  so.  It  may  be  this  Is  the  reason 
the  Supreme  Coort  in  Nally  t.  Reading  did 
not  speclflcally  OTernile  the  Self-Cordell  Case. 
Bat  In  Relgart  t.  Coal  b  Coke  Co.,  217  Mo. 
142,  loc.  cit  163, 117  S.  W.  61.  it  is  remarked 
that  Nally  t.  Reading — 
"overruled  so  much  of  the  Self-Cordell  Case 
which  held  that  the  full  performance  of  the 
contract  would  take  the  case  out  of  the  statute." 

In  the  Relgart  Case,  although  there  was  a 
written  contract,  yet  as  It  did  not  contain  any 
consideration,  bat  oral  proof  had  to  be  de- 
pended upon  to  show  what  plaintiff  had  done 
as  consideration  upon  his  part,  it  was  the 
same  as  U  the  whole  contract  was  oral,  since 
it  could  not  be  pieced  out  with  oral  testi- 
mony. In  that  case  plaintiff  had  orally 
agreed  to  go  out  and  create  a  market  for 
coal  which  defendant  agreed  to  fumitdi  for 
a  number  of  years.  It  is  not  clear  whether 
plaintiff  had  fully  performed  his  part  of  the 
contract  within  Uie  year  or  not  by  finding  a 
market,  bat  presumably  he  had,  since  the 
court  says  the  exact  question  which  was  de- 
cided by  the  Supreme  Court  in  Self  t.  Cordell 
was  overroled  by  Nally  t.  Reading.  We  take 
it,  therefore,  that  the  Supreme  Court  in  Rel- 
gart T.  Coal  A)  Coke  Co.  construed  Nally  t. 
Reading  as  definitely  changing  the  rule  there- 
tofore existing  In  Missouri  that  full  perform- 
ance by  one  party  within  the  year  would  take 
a  contract,  not  to  be  performed  by  the  other 
party,  out  of  the  particular  clause  of  the 
statute  now  under  consideration.  It  would 
seem  from  the  authorities  cited  in  Nally  t. 
Reading  that  the  Supreme  Court  did  Intend 
therein  to  announce  the  other  rule,  although 
in  that  case  the  fact  was  that  plaintiff  did 
not  fully  perform.  It  cites  Pierce  v.  Palne's 
Estate,  28  Vt.  34,  which  held  that: 

"If  the  agreement,  for  the  nonperformance  of 
which  an  action  is  brought,  was  not  to  he  per- 
formed within  one  year,  no  recovery  can  be  bad 
upon  it,  although  that  which  formed  the  con- 
sideration of  the  agreement  was  to  have  been, 
and  was  paid  or  performed  within  that  period." 

It  also  cites  Browne  on  the  Statute  of 
e'rauds,  S  290,  which  severely  criticizes  the 
rule  that: 

"If  all  that  is  to  be  performed  on  one  side  if 
to  be  performed  within  a  year  from  the  making 
of  the  contract,  the  statnte  does  not  apply  to  it.*^ 
SecUons  286-290. 

So  that,  even  though  plaintiffs  in  the  case 
at  bar  co«Id  have  fully  performed  their  part 
within  the  year  by  executing  a  written  as- 
signment of  their  lease,  this  will  not  change 
the  situation,  nor  would  it  have  been  differ- 
ent if  plaintiffs.  In  fact,  had  done  so 
within  the  year.  Plaintiffs,  however,  not 
only  did  not  fully  perform  within  a 
year,  bat  also,  by  not  executing  the  assign- 
ment until  after  the  money  was  due,  evident- 
ly construed  the  verbal  contract  to  mean 
tliat  tliev  were  not  required  to  execute  the 


assignment  until  after  the  year  bad  elapsed 
and  the  money  was  doe.  Bat,  even  if  they 
had  fully  performed  within  the  year,  as  the 
defendant  was  not  to  pay  the  money  nntil 
after  that  time  had  elapsed,  and  was  not  to 
perform  the  terms  of  the  lease  for  a  number 
of  years,  then  under  the  later  and  doubtless 
better  rule  adopted  by  our  courts,  this  would 
not  take  the  contract  out  of  that  provision  of 
the  statute  of  frauds  which  forbids  suit  on 
an  oral  contract  whldi  is  not  to  be  perform- 
ed within  a  year.  At  least  it  would  not  take 
it  out  of  that  clause  of  the  statute  when  the 
suit  is  against  the  party  who  is  not  required 
to  perform  within  the  year.  Sheeliy  ▼.  Adar- 
ene,  41  Vt  541,  98  Am.  Dec.  623.  In  that 
case  it  was  held  that  whether  the  statnte  ap- 
plies or  not  depmds  on  the  question  whether 
the  suit  is  brought  against  the  party  that 
was  to  perform  his  part  of  the  contract  with- 
in a  year.  If  it  is  so  brought,  then  the  stat- 
ute would  not  apply,  but  if  brought  against 
the  party  whose  agreement  was  not  to  be 
performed  within  a  year,  then  the  statute 
would  apply. 

[<]  The  fiict  that  defendant  took  ore  from 
the  premises  while  in  possession  of  the 
ground  does  not  change  the  situation.  Al- 
though we  hold  that  plaintiffs  cannot  sue 
upon  the  contract,  we  do  not  say  they  cannot 
recover  in  another  actimi  for  use  and  occu- 
pation and  for  the  value  of  the  ore  he  has 
taken.  It  is  held  that  In  such  cases  they  can 
do  BO.  29  Am.  &  Eng.  Ency.  of  Lew  (2d  Ed.) 
841-843;  Chicago  Attachment  Co.  v.  Davis 
Sewing  Machine  Co.,  142  IlL  171,  31  N.  E 
438,  15  L>.  R.  A.  754. 

[7]  Defendant  did  not  lose  his  right  to 
plead  the  statute  of  frauds  by  admitting  in 
bis  answer  that  he  made  the  oral  agreement 
to  purchase  a  lease  for  10  years.  Luckett  v. 
Wllllamaon,  37  Mo.  888. 

In  view  of  the  foregoing,  we  are  of  the 
oplniem  that  plaintiffs  were  not  entitled  to 
recover  on  the  contract,  and  accordingly  the 
judgment  is  affirmed.    All  concur. 


FIELDS  ▼.  SEVIER.    (No.  10872.) 

(Kansas  City  Court  of  AppeaU.     Missouri. 

October  Term,  1914.) 

1.  HlOHWATS  (I   184*)— FUGHTENINO  HOBSES 

—ADT0M0BII4E8— Question  fob  Jury. 
In  an  action  for  injuries  to  the  occupant  of 
a  buggy,  resulting  from  an  automobile  coming 
np  behind  the  buggy,  whereby  the  horses  were 
frightened  and  ran  away,  evidence  held  suffi- 
cient to  take  the  question  of  defendant's  negli- 
gence to  the  jury,  as  against  a  demurrer  to  the 
evidence. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  fi  471-474 ;   Dec.  Dig.  {  184.»] 

2.  Highways  ({  184*)— Automobilb  Fbioht- 
bnino  hobses— puiadinq — instbuction. 

In  an  action  for  injuries  to  the  occupant  of 
a  buggy  caused  by  an  automobile  frightening  the 
horses,  a  petition  alleging  that  defendant,  with 
an  nnobstmcted  view,  drove  his  automobile  al- 
most upon,  and  within  a  few  feet  of,  the  buggy, 
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withoat  slackening  speed  sud  without  warning, 
thereby  frightening  the  team,  charges  negligence 
in  suddenly  coming  upon  the  buggy,  as  well  as 
negligence  in  failing  to  give  warning,  so  that  an 
instruction,  that,  if  the  ^ury  believed  the  defend- 
ant negligently  drove  his  car  upon,  or  so  near, 
the  buggy  as  to  frighten  the  team  and  thereby 
injure  plaintiff,  then  they  should  find  for  plain- 
tiff, is  correct. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  ii  471-474;    Dec.  Dig.  i  184.*] 

3.  Highways  (5  184*)— Fmghtbnino  Hobses 
— Pleading — Instbuotion'. 

A  petition  alleging  that  defendant  drove  his 
automobile  almost  upon  plaintiff  and  frightened 
her  team  authorizes  an  instruction  that  it  was 
defendant's  duty*  to  keep  a  lookout  for  plaintiff 
and  to  stop  when  necessary  to  prevent  injury. 
[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  471-474 ;    Dec.  Dig.  f  184.*] 

4.  HioHWATs  (S  184*)— Frightening  Houses 

— iNBTBUCnONS. 

In  an  action  for  injuries  to  the  occupant 
of  a  buggy  caused  by  an  automobile  frightening 
the  horses,  in  which  defendant  claimed  that  he 
gave  warning  of  his  coming,  an  Instruction,  that, 
if  defendant  approached  the  buggy  from  the  rear 
and  failed  to  stop  liis  automobile  soon  enough 
to  prevent  frightening  the  horses,  and  thereby 
caused  the  runaway,  the  plaintiff  could  recover, 
is  erroneous,  as  antnorizing  a  recovery  withoat 
showing  negligence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  471-474;   Dec.  Dig.  |  184.*] 

5.  HlOBWATS  (J  181*)— Adtomobiijis— Fmoht- 

ENINQ    HOBSKS. 

The  failure  of  an  automobile,  approaching 
a  buggy  slowly  from  the  rear  withont  warning, 
to  stop  would  not  be  negliegnce,  unless  the  driv- 
er of  the  automobile  saw,  or  ^ould  have  seen, 
that  the  horses  were  frightened. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  469;    Dec.  Dig.  {  181.*] 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty ;   Fred  Lamb,  Judge. 

Action  by  Deoma  Fields  against  J.  D. 
Sevier.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  cause  re- 
manded. 

E.  F.  Nelson,  of  Jefferson  City,  and  Jno.  W. 
Bingham,  of  Milan,  for  appellant.  Jno.  W. 
Clapp  and  J.  M.  Wattenbarger,  both  of  Milan, 
for  respondent 

TRIMBLE,  J.  Respondent  and  her  16 
year  old  son  were  riding  south  along  a  coon- 
try  highway.  They  were  in  a  topless  buggy, 
to  which  was  hitched  a  team  of  horses  drlv- 
en  by  the  boy.  Appellant  approached  from 
behind  in  an  automobile.  The  team  became 
frightened,  plunged  forward,  and  then  swerv- 
ed to  the  right  causing  the  buggy  to  topple 
into  the  ditch,  throwing  the  occupants  out  of 
the  vehicle,  after  which  the  team  ran  away. 

Respondent  thereupon  brought  this  suit  to 
recover  |S0O  damages  for  personal  injuries 
alleged  to  have  been  received  as  a  result  of 
the  above  occurrence.  Her  petition  alleges, 
that  although  defendant's  view  along  the 
road  was  unobstructed,  so  that  he  could  and 
did  see  her  going  in  the  same  direction  the 
automobile  was  going,  yet  appellant  careless- 
ly, recklessly,  negligently,  and  without  re- 


gard for  &e  safety  of  plaintiff  and  her  son, 
and  with  full  knowledge  of  their  perilous  sit- 
uation, drove  said  automobile  almost  upon 
and  within  a  few  feet  of  said  buggy  without 
slackening  speed,  and  without  giving  warn- 
ing or  notice  of  bis  approach,  thereby  fright- 
ening the  team  and  causing  plaintiff  to  be 
thrown  out  and  Injured.  The  Jury  returned 
a  verdict  for  respondent  and  appellant  brings 
the  case  here 

Respondent's  testtmony  tended  to  prove 
that  she  was  sitting  on  the  east  side  of  the 
buggy  with  her  body  fronting  south  but  with 
her  face  turned  to  her  son  who  was  sitting 
on  her  right  and  driving;  that  one  of  the 
horses  suddenly  took  fright  and  plunged  for- 
ward, and  she  looked  back  to  see  what  was 
the  cause,  and,  for  the  first  time,  became 
aware  of  the  approach  of  the  automobile, 
which  was  coming  directly  behind  her,  and 
not  out  to  one  side  of  the  road;  that  the 
automobile  approached  within  26  or  30  feet 
of  the  buggy,  and  then  the  frightened  team 
Jumped  or  swerved  Into  the  ditch,  throwing 
her  and  her  son  out,  after  which  the  team 
ran  away.  The  evidence  offered  in  her  be- 
half tends  to  show  that  no  warning  was  glv- 
&x  of  the  approach  of  the  car. 

Appellant  testified  that  when  he  was  at 
least  100  feet  behind  the  buggy  he  gave  one 
"honk"  of  his  horn,  whereupon  the  boy  in  the 
buggy  looked  back,  and  turned  his  team  out 
to  the  right,  thereby  iijdlcatlng  to  blm  that 
be  could  pass;  that  he  noticed  no  fright  on 
the  part  of  the  horses,  and  for  that  reason 
went  on  until  his  automobile  was  60  or  70 
feet  behind  the  buggy,  when  said  vehicle, 
having  been  driven  by  the  boy  too  near  the 
edge  of  the  ditch,  fell  into  It  and  threw  the 
occupants  out  He  admitted  that  there  was 
nothing  in  the  road  to  obstruct  his  view  of 
the  buggy  for  a  quarter  of  a  mile  before  he 
got  to  them,  that  he  never  slackened  the 
speed  of  his  automobile  on  a6count  of  any 
danger  to  the  occupants  of  the  buggy,  and 
did  not  think  of  that  as  he  did  not  see  any- 
thing to  indicate  danger. 

[1]  The  foregoing  statement  of  the  respec- 
tive contentions  of  the  parties  discloses  that 
if  respondent's  claim  as  to  what  took  place  be 
true,  then  appellant  did  not  exercise  the  care 
that  the  law  required  of  him,  and,  in  that 
event,  he  Is  liable  for  whatever  damage  that 
his  negligence  caused.  The  Jury  were  the 
Judges  of  the  truth  of  the  respective  claims, 
and  when  the  issues  have  been  properly  sub- 
mitted, the  finding  of  the  Jury  must  be  re- 
spected. Appellant  is  in  error  in  thinking 
that  a  demurrer  to  the  evidence  should  have 
been  sustained. 

[2]  Complaint  Is  made  of  several  of  re- 
spondent's instructions,  on  the  ground  that 
the  petition  alleged  a  specific  act  of  negli- 
gence, but  that  the  instructions,  especially 
No.  1,  allowed  a  recovery  upon  a  finding  of 
general  negligence;    also,  that  the  said  in- 
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structlona  were  based  upon  or  indnded  issues 
not  raised  In  the  petition.  We  do  not  think 
the  instructions  are  open  to  the  last-named 
objection.  Instruction  No.  1  merely  told  the 
Jury  that  it  they  believed  the  defendant  care- 
lessly and  negligently  drove  his  car  upon  or 
so  near  the  buggy  as  to  frighten  the  team,  and 
thereby  injure  plaintiff,  then  they  should  find 
a  verdict  in  her  favor.  Then  followed  the 
other  instructions,  telling  the  Jury  what 
would  constitute  negligence  in  so  doing.  A 
study  of  the  petition  will  disclose  that  the 
defendant  was  charged  with  negligently  driv- 
ing his  automobile  upon  and  so  near  to  the 
buggy  as  to  frighten  the  team,  and  that  he 
did  so  without  notice  or  warning.  The  neg^ 
ligence  charged  was  not  limited  solely  and 
speclflcally  to  the  failure  to  warn,  but  In- 
cluded the  act  of  driving  suddenly  upon  and 
so  near  the  horses  as  to  frighten  them,  and, 
with  reference  to  this,  the  negligence  chain- 
ed was  general,  rather  than  specific.  So  that 
whatever  the  defendant  failed  to  do,  in  driv- 
ing 80  close  to  the  buggy,  whereby  he  failed 
to  exercise  "the  highest  degree  of  care  that 
a  very  careful  person  would  use  under  like  or 
slmUar  circumstances"  would  constitute  neg- 
ligence under  our  Motor  Vehicle  Statute. 
Section  9,  Laws  1911,  p.  330.  Among  the  pre- 
cautions which  a  very  careful  person  exercis- 
ing the  highest  degree  of  care  would  use, 
would  be  that  of  watching  to  see  whether  the 
plalntUTs  team  was, becoming  badly  fright- 
ened. If  so,  then  it  would  be  defendant's 
duty  to  stop.    Laws  1911,  p.  326,  t  2. 

[3]  Now  the  elements  of  n^ligence  in 
plaintiff's  other  instructions,  which  defendant 
says  were  not  covered  by  the  petition,  relat- 
ed to  defendant's  duty  to  keep  a  lookout  for 
plaintiff,  and  to  stop  when  necessary  to  pre- 
vent injury.  These  could  reasonably  be  in- 
cluded in  the  charge  that  he  negligently 
drove  his  car  almost  upon  plaintiff  and 
frightened  her  team.  So  that  we  do  not  think 
plaintiffs  Instructions  went  outside  of  and 
beyond  the  issues  raised  by  the  petition, 
merely  because  they  referred  to  defendant's 
duty  to  keep  a  vigilant  watch,  and  to  stop  if 
it  became  necessary. 

[4]  But,  in  telling  the  Jury  under  what 
circumstances  a  failure  to  stop  will  consti- 
tute negligence,  the  instruction  dealing  with 
that  feature  must  do  so  correctly  and  proper- 
ly. This  we  do  not  think  the  plaintiff's  in- 
structions did.  For  example,  plaintiff's  in- 
struction No.  2  told  the  Jury,  wlthojit  qual- 
ification, that  if  defendant  approached  the 
buggy  and  failed  to  stop  his  automobile  soon 
enough  to  prevent  frightening  the  horses,  and 
thereby  caused  the  runaway,  then  plaintiff 
could  recover.  Nothing  was  therein  said 
about  the  approach  being  sudden  or  unknown 
to  plaintiff,  whereby  the  horses  took  fright  at 
the  car's  sudden  appearance  and  before  the 
occupants  of  the  buggy  could  take  a^y  pre- 
cautlooB  for  their  safety  or  give  defendant 


the  statutory  signal  to  stop  by  the  raising  of 
the  hand,  nor  (In  case  the  approach  was  not 
sudden  and  without  warning)  was  anything 
in  said  instruction  requiring  the  Jury  to  find 
that  the  horses'  fright  was  observable  to,  or 
could  have  been  seen  by,  defendant  before  he 
was  required  to  stop.  The  defendant  testified 
that  his  ai^roach  was  not  sudden  nor  with- 
out warning,  but  that  he  approached,  going 
about  seven  or  eight  miles  per  hour,  end 
when  within  about  100  feet  of  the  buggy  he 
sounded  a  note  of  warning  on  his  horn,  and 
that  then  the  driver  of  the  buggy  looked  back 
and  turned  his  horses  to  the  right,  thereby 
signifying  to  the  defendant  that  he  should 
come  on,  that  thereupon  defendant  did  not 
stop,  but  came  on,  seeing  no  manifestations 
of  fright  on  the  part  of  the  horses,  and,  there- 
fore, did  not  stop  until  the  buggy  suddenly 
went  into  the  ditch.  Now,  the  Jury  could 
have  found  the  facts  to  be  exactly  as  appel- 
lant says  they  were,  and  yet,  under  plaintiff's 
instruction  No.  2,  the  Jury  could  find  for 
plaintiff  merely  because  defendant  "failed 
to  stop  the  automible  soon  enough  to  prevent 
frightening  the  horses."  The  automobile  cer- 
tainly did  not  stop  iintU  the  acddent  oc- 
curred. 

[I]  But,  If  timely  warning  was  given,  then 
defendant's  failure  to  stop  did  not  constitute 
negligence,  unless  he  saw,  or  should  have 
seen,  that  the  horses  were  frightened.  And 
an  instruction  telling  the  Jury  that  a  failure 
to  stop  constituted  negligence  should  not 
omit  to  state  the  drcumstanoes  under  whidi 
such  failure  would  constitute  negligence.  Of 
course,  if  it  was  the  automobile's  sudden  and 
close  approach!  without  warning  that  caused 
the  fright  of  the  team,  then  defendant  could 
not  escape  liability  because  the  team  did  not 
manifest  fright  sooner.  But  in  such  case  it 
would  be  the  close  approach  suddenly  and 
without  warning  that  would  constitute  the 
negligence  and  not  the  failure  to  stop.  As 
worded,  instruction  No.  2  amounted  practi- 
cally to  a  peremptory  instruction  to  find  for 
plaintiff,  when  we  consider  its  application 
to  the  testimony  in  the  case.  All  the  testi- 
mony showed  that  the  automobile  did  not 
stop  until  the  buggy  went  into  the  ditch.  But 
one  side  claimed  that  the  approach  was  too 
close  and  also  sudden  and  without  warning, 
the  other  that  it  was  not  sudden  and  that 
warning  was  given.  If  the  approach  was 
made  slowly  and  after  warning  was  given,  as 
defendant  says  it  was,  then  his  failure  there- 
after to  stop  would  not  be  negligent,  unless 
he  saw  or  should  have  seoi,  that  the  horses 
were  frightened.  Consequently  it  was  erro- 
neous to  give  an  Instruction  telling  the  Jary, 
without  qualification,  that  if  the  automobile 
failed  to  stop  soon  enough  to  prevent  fright- 
ening the  horses,  this  constituted  negligence 
for  which  the  defoidant  was  liable. 

For  this  error,  the  Judgment  is  reversed 
and  the  cause  remandedL    All  concob 
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JENNEMANN  t.  BUCHEK.    (No.  13812.) 

(St  Loais  Court  of  Appeals.    Misfsouri.     Dec. 
8.  1914.) 

1.  Appeal  and  Ebbob  (§  1010*)— Question  ov 

Fact^-Finding  or  Ooubt. 

A  finding  of  fact  by  the  conrt  in  a  case  tried 
without  a  jury  is  concIusiTe  on  appeal,  if  sus- 
tained by  substantial  evidence. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  |$  3»7»-3fi82,  4024;  Dec 
Dig.  §  1010.*] 

2.-  Appeai.  and  Ebhob  (S  971*)— Review— Dib- 
ckbtion  op  coubt— lbadiiia  qvestionb. 
Unless  there  is  a  flagrant  violation  of  the 

rule   against   allowing   leading  questions   to   a 

witness,  the  discretion  of  the  coart  will  not  be 

reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  3852-3857;    Dec.  Dig.  § 

971.*] 

3.  Appeax  and  Ebbob   (f  681*)— Rkcobd  fob 
PuBFosE  or  Review- Excluded  Evidence. 

Excluded  evidence  must  be  shown  by  the  ab- 
stract ;  otherwise,  an  objection  to  its  exclusion 
cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  2575-2581,  2599,  2601; 
Dec.  Dig.  I  581.*] 

4.  Appeal  and  Ebbob  (§  907*)  —  Review  — 
Peesumptionb. 

Where  there  is  no  showing  to  the  contrary, 
the  presumption  is  always  in  favor  of  correct  ac- 
tion on  the  part  of  the  trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2899,  2911-2915,  2916, 
3073,  3674,  3676,  3678;   Dec  Dig.  §  907.*] 

5.  Evidence  (i  S41*)  —  DoctncxNTABT  Evi- 
dence—Copies. 

In  an  action  by  one  of  the  two  stockholders  of 
a  corporation,  who  bought  the  shares  of  the  other 
stockholder,  to  recover  an  overpayment  made  to 
the  seller,  caused  by  the  mistake  of  adding  the 
whole  of  the  outstanding  assets  to  the  half  share 
of  the  seller  in  arriving  at  the  vnluatlon  of  the 
stock,  a  certified  copy  from  the  office  of  the  Sec- 
retary of  State  of  the  report  of  the  corpora- 
tion, made  by  plaintiff  prior  to  the  sale,  is  ir- 
relevant to  show  the  value  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1289-1292;  Dec.  Dig.  §  341.*] 

6.  COBPOBATIONS     (J     121*)      —     TBANSFEB    OF 

Sh.\bes— Actions— Pleading— Averment  OF 

Fbouise  TO  Pat. 

A  pleading  alleging  that  plaintiff,  one  of  the 
two  stockholders  of  a  corporation,  bought  all  the 
shares  of  stock  of  the  other  after  a  valuation  of 
the  stock  had  been  made,  bnt  by  mistake  an 
overpayment  was  made  to  the  seller,  due  to  a 
mistake  in  adding  to  the  half  share  of  the  seller 
the  whole  outstanding  assets,  states  a  good  cause 
of  action  for  money  had  and  received,  and  an 
averment  of  a  promise  to  pay  was  immaterial, 
as  the  law  would  imply  that  promise  under  the 
facts  pleaded. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  504,  505;   Dec  Dig.  §  121.*] 

7.  COBPOBATIONS    (|    121*)— SaLE    OF    STOCK— 

Mistake— Admissibility  of  Evidence. 
Where  one  of  the  two  stockholders  in  a  cor- 
poration, who  bought  out  the  shares  of  stock 
of  the  other,  sought  to  recover  an  overpayment  to 
the  seller,  due  to  a  mistake  in  adding  the  whole 
outstanding  assets  to  the  half  share  of  the  seller, 
and  the  seller  defended  on  the  ground  that  the 
transaction  was  closed,  evidence  that  the  value 
of  the  good  will  was  not  figured  in  the  sale,  as 


it  should  have  been,  is  inadmissible,  as  the  value 
may  not  be  reopened. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  504,  505;  Dec.  Dig.  §  121.*] 

8.  Pleading  (|  433*)  —  Objections  Afteb 
Judgment— Waivee. 

A  petition  in  an  action  for  money  had  and 
received,  based  on  mistake,  bnt  not  alleging  that 
the  mistake  was  mutual,  is  not  open  to  objec- 
tion after  judgment,  where  the  trial  was  had  on 
the  theory  of  mistake  without  objection  of  ei- 
ther party. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1451-1477;  Dec.  Dig.  §  433.*] 

9.  COBPOBATIONS     (§    121*)— SALB    OF    STOCK— 

Mistake — "Book  Value." 

Where,  in  an  action  by  one  of  the  two 
stockholders  of  a  corporation,  who  bought  out 
the  shares  of  the  other,  to  recover  an  overpay- 
ment to  the  seller,  due  to  a  mistake  in  adding  the 
whole  of  the  outstanding  assets  to  the  half  share 
of  the  seller,  the  petition  alleged  that  the  stock 
was  sold  at  its  book  value,  a  valuation  on  the  in- 
voice value  will  be  considered  its  "book  value," 
no  other  value  being  given,  whether  formally 
carried  on  the  books  of  the  concern  or  not. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §g  604,  505 ;   Dec  Dig.  {  121.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Book  Value.] 

10.  COBPOBATIONS   (I  121*)— Saub  OF  Stook— 
Mutual  Mistake — Evidence. 

In  an  action  by  one  of  two  stockholders  of 
a  corpoi'ation  for  money  had  and  received,  evi- 
dence held  to  sustain  a  finding  that  the  stock- 
holder, buying  the  stock  of  the  other  stockholder, 
hnd  overpaid  the  seller  by  reason  of  a  mutual 
mistake  in  adding  the  outstanding  assets  to  the 
half  share  of  the  seller  in  arriving  at  the  valu- 
ation of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  504,  505 ;   Dec  Dig.  S  121.*] 

11.  New  TBiAt  (|  103*)— Newlt  Discovebed 
Evidence — Issues. 

Newly  discovered  evidence,  material  only  in 
case  of  a  counterclaim  by  defendant  is  not 
ground  for  a  new  trial,  where  the  only  defense 
was  a  general  denial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Si  216-217  ;   Dec.  Dig.  §  103.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
C.  Hitchcock,  Judge. 

Action  by  Theodore  Jenuemaun  against 
John  Bucber.  From  a  judgment  for  plaintiff, 
defendaut  appeals.    Affirmed. 

A.  H.  Roudebusb,  Eklward  A.  Raltbel,  and 
John  W.  Mueller,  all  of  St  Louis,  for  appel- 
lant Edward  V.  P.  Scbneiderhahn,  and  E.  V. 
Slevln,  both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  The  petition  In  this 
case  charges  that  defendant,  at  a  day  named, 
was  the  ownei  of  15  shares  of  the  capital 
stock  of  the  Jennemann-Bucber  Retail  Liquor 
Company;  tliat  on  that  date  defendant  en- 
tered into  a  contract  with  plaintiff  whereby 
be  agreed  to  sell  to  plaintiff  the  15  shares  of 
capital  stock,  "at  and  for  its  book  value, 
which  was  then  and  there  ascertained  and 
agreed  between  the  plaintiff  and  defendant  to 
amount  to  the  sum  of  three  thousand  three 
hundred  and  sixty-one  dollars  and  thirty-one 
cents."  Averring  that  defendant  duly  deliv- 
ered and  assigned  these  shares  of  stock  to 


•For  other  cases  see  same  topic  and  section  NUttBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Ren'r  Indexei 
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plaintiff,  It  Is  averred  that  on  the  day  men- 
tioned plaintiff  paid  to  defendant  "through  a 
mistake  and  error  upon  his  part,  the  sum  of 
four  thousand  three  hundred  and  thirty-four 
dollars  and  eighty-one  centa  as  payment  in 
full  for  said  shares  Instead  of  the  said  agreed 
sum  of  three  thousand  three  hundred  and  six- 
ty-one dollars  and  thirty-one  cents,  whereby 
plaintiff,  by  reason  of  said  error  and  mistake, 
paid  to  said  defendant  the  sum  of  nine  hun- 
dred and  seventy-three  dollars  and  fifty  cents 
in  excess  of  the  sum  agreed  to  be  paid  for 
said  shares  of  stock."  Averring  demand  for 
repayment  of  this  sum  as  soon  as  plaintiff 
discovered  this  error  and  mistake,  and  refus- 
al of  defendant  to  refund,  plaintiff  demands 
judgment  for  this  amount  velth  interest  and 
costs. 

The  amended  answer  upon  which  the  case 
was  tried  admits  that  prior  to  the  date  nam- 
ed, defendant  was  the  owner  of  15  shares 
of  the  stock  of  the  company,  and  that  on  or 
about  that  date  defendant  delivered  and  as- 
signed these  shares  to  plaintiff  and  plaintiff 
paid  defendant  therefor  the  sum  of  $4334.80. 
Blvery  other  allegation  In  the  petition  is  de- 
nied generally. 

The  trial  was  before  the  court,  a  Jury  hav- 
ing been  waived.  At  its  conclusion  the  court 
found  for  plaintiff,  rendering  Judgment  for 
the  amount  claimed  and  Interest.  Filing  mo- 
tions for  new  trial  and  In  arrest  as  well  as 
amended  motions,  aU  however  filed  within 
due  time,  and  excepting  to  the  action  of  the 
court  in  overruling  them,  defendant  has  duly 
appealed. 

There  Is  evld^ice  In  the  case  tending  to 
prove  that  plaintiff  and  defendant  were  do- 
ing business  under  the  name  of  Jennemann- 
Bucher  Retail  Liquor  Company,  which  was 
a  corporation  with  a  paid  up  capital  of  |3,- 
000,  each  of  the  parties,  plaintiff  and  defend- 
ant, owning  15  shares  of  the  total  capital 
stock,  although  one  share  actually  owned  by 
Jennemann  appears  to  have  been  In  the  name 
of  his  son.  The  defendant  was  the  president 
of  the  concern,  having  charge  of  its  sales. 
Plaintiff  was  the  secretary  and  treasurer  and 
attended  to  the  bujring  for  the  concern  and 
apparently  kept  Its  books,  looked  after  its 
accounts,  was  Its  financial  manager.  Diffi- 
culty having  arisen  between  these  two  par- 
ties, Jennemann  proposed  that  one  or  the  oth- 
er draw  out,  selling  his  stock,  15  shares,  to 
the  other.  For  the  purpose  of  arriving  at  the 
value  of  the  assets  of  the  concern,  Jenne- 
mann employed  a  gauger  to  measure  up  the 
liquors  in  stock.  He  also  appears  to  have 
been  the  active  party  in  arriving  at  the  value 
of  the  other  articles  and  in  stating  the  finan- 
cial condition  of  the  concern,  but  there  is 
evidence  tending  to  show  that  his  figures 
were  all  submitted  to  defendant  and  gone 
over  by  both  of  them.  The  result  of  this  was 
that  Bucher's  share,  that  Is  the  value  of  his 
15  shares,  as  evidenced  by  the  stock  on  band, 
was  figured  at  $2,387.81.   In  addition  to  stock 


on  hand  it  appears  that  there  belonged  to  the 
concern  evidences  of  debt  or  accounts  for  mon- 
eys loaned  out  by  the  concern  to  different 
parties,  amounting  to  |1,947.  In  arriving  at 
the  value  of  the  interest  of  Bncher  this  whole 
amount  of  |1,947  was  added  to  Bucher's  one- 
half  interest  in  the  stock,  etc.,  that  is  to  say, 
added  to  the  $2,387.81.  According  to  this, 
Bucher's  interest  was  figured  at  $4,334.81.  It 
appears  that  Jennemann  was  the  party  who 
made  this  mistake,  but  it  is  very  clear  from 
the  evidence  that  both  parties  acceded  to  the 
trade  on  the  basis  of  this  mistake.  Having 
thus  arrived  at  the  value  of  Bucher's  Inter- 
est, and  Bucher  saying  he  was  unable  to  buy 
out  Jennemann  and  was  willing  to  sell  on 
that  valuation  and  for  that  sum,  Jennemann 
agreed  to  buy  at  those  figures,  tliat  is  $4,- 
334.81,  and  gave  Bucher  his  check  for  that 
amoiut  which  Bucher  accepted  and  appar- 
ently cashed.  Some  time  afterwards  plaintiff 
Jennemann  discovered  the  mistake  that  had 
been  made  in  giving  Bucher  credit  for  the 
whole  of  tile  money  loaned  oat,  that  is,  for 
the  $1,947,  Instead  of  for  only  one-half  of 
this  amount,  that  Is  to  say  $973.50.  It  is  to 
recover  this  amount  as  an  overpayment  tliat 
this  action  was  brought. 

[1]  It  Is  earnestly  insisted  by  counsel  for 
appellant  that  the  burthen  of  proof  being 
upon  plaintiff,  it  was  Incumbent  upon  him  to 
sustain  the  allegations  of  his  petition  by  the 
preponderance  of  the  evidence,  and  that  tills, 
it  is  submitted,  he  has  absolutely  failed  to 
do.  Inasmuch  as  the  learned  trial  Judge,  act- 
ing as  trier  of  fact,  found  for  plaintiff,  we 
must  assume  that  his  finding  is  correct, 
if  sustained  by  substantial  evidence.  The 
weight  or  preponderance  of  the  evidence  la 
for  his  sole  determination.  This  disposes  of 
the  first  point  made  by  counsel  for  appellant 

[2]  The  second  point  made  by  those  counsel 
is  on  the  rulings  of  the  trial  court  on  the 
evidence.  The  principal  error  upon  which 
this  rests  is  that  the  court  allowed  leading 
questions  to  be  asked.  That  is  so  much  a 
matter  within  the  discretion  of  the  trial  court 
that  unless  there  is  a  flagrant  violation  of  the 
rule  against  asking  leading  questions,  and 
that  to  the  injury  of  the  party  objecting,  we 
will  not  interfere  with  the  exercise  of  that 
discretion.  We  find  no  such  abuse  of  the  dis- 
cretion here. 

[S-E]  Complaint  is  also  made  of  the  action 
of  the  trial  court  in  excluding  from  evidence 
a  certified  copy  from  the  office  of  the  Secre- 
tary of  State  of  the  report  of  the  Jennemann- 
Bucher  Retail  iLiquor  Company  for  the  year 
1908,  made  by  plaintiff.  It  being  stated  that  it 
was  offered  for  the  purpose  of  impeaching 
the  witness  in  his  testimony  aa  to  the  value 
of  the  stock  of  that  company.  This  was  ob- 
jected to  on  the  ground  that  it  was  neither 
competent  nor  relevant  to  the  issues  in  the 
cause,  and  the  objection  sustained.  We 
might  dispose  of  this  by  remarking  that 
the  certlflcate  la   not  in   the   abstract  of 
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the  record.  That  absent  we  cannot  pass 
upon  either  Its  materiality  or  competency. 
This  on  the  settled  rule  that  if  error  la  as- 
signed to  the  exclnsion  of  evidence  offered, 
that  evidence  or  its  substance  must  be  includ- 
ed in  the  record.  All  that  appears  as  to  this 
certificate  is  that  it  Is  the  report  of  the 
Jennenuinn-Bucher  Retail  Liquor  Company 
for  the  year  1908,  made  by  Theodore  Jenne- 
mann  and  was  offered  for  the  purpose  of  im- 
peaching hia  testimony  as  to  the  value  of  the 
stock.  Whether  it  did  that,  or  even  tended 
to  do  it,  in  the  absence  of  the  certificate,  is  a 
matter  impossible  for  us  to  determine.  The 
presumption  always  is  in  favor  of  correct  ac- 
tion on  the  part  of  the  trial  judge,  absent  a 
showing  to  the  contrary.  Apart  from-  that, 
under  the  Issues  made  by  the  pleadings,  we 
are  unable  to  see  the  relevancy  of  the  certifi- 
cate as  showing  the  value  placed  upon  the 
stock  by  Jennemann  at  the  time  he  made  It 

[S,  7]  It  is  further  assigned  as  error  and 
as  a  reason  why  the  Judgment  in  tills  cause 
should  be  reversed,  that  there  is  no  account 
stated,  nor  any  averment  that  defendant 
agreed  to  pay  or,  more  correctly  speaking, 
to  repay  the  money,'  It  being  here  argued  that 
the  real  value  of  the  stock  had  become  ma- 
terial and  that  error  was  committed  in  ex- 
cluding testimony  as  to  the  value  of  the  good 
will  of  the  concern,  as  that  was  an  asset 
which  should  have  been  included.  We  can- 
not agree  with  counsel  on  either  of  these 
propositions.  This  petition,  liberally  con- 
strued, as  it  must  be  after  Judgment  in  sup- 
port of  the  Judgment,  is  a  good  petition  for 
money  had  and  received,  which  ex  tequo  et 
bona,  defendant  was  bound  to  pay  back  to 
plaintiff.  Th-e  amended  answer  upon  which 
the  case  was  tried  admitted  the  receipt  of 
the  money  but  denied  liability  to  make  repay- 
ment. Tliat  is  all  that  is  In  the  answer  and 
that  was  the  only  issue.  Here  was  no  at- 
tempt to  open  up  the  valuation  of  the  asset 
or  impeach  the  transaction.  On  the  contrary, 
defendant  stood  by  it  and  insisted  on  It  as  a 
closed  transaction.  So  that  the  value  of  the 
good  will  was  not  Involved  and  could  not  en- 
ter Into  consideration.  An  averment  of  a 
promise  to  pay  was  Immaterial.  Under  the 
case  pleaded  the  law  would  imply  that  prom- 
ise, and  a  demand  and  refusal  being  aver- 
red, the  cause  of  action  was  properly  stated. 
This  does  not  purport  to  be  an  action  on  an 
account  stated  and  was  not  tried  on  any  such 
theory. 

[B]  It  Is  further  assigned  by  counsel  fbr 
appellant  that  there  can  be  no  recovery  in 
the  case  because  there  was  no  mutuality  of 
mistake^  It  is  true  that  the  petition  alleges 
that  the  mistake  made  was  by  plaintiff  and 
that  it  does  not  allege  a  mutual  mistake.  If 
any  objection  had  been  made  at  the  trial  to 
the  sufficiency  of  the  petition  on  this  score 
and  that  objection  had  been  properly  saved 
If  overruled,  there  might  be  something  in  this 
point.    But  the  case  was  tried  on  both  sides 


on  the  question  as  to  whether  there  had  been 
a  mutual  mistake;  there  was  evidence 
strongly  tending  to  prove  a  mutual  mistake. 
The  finding  of  the  trial  court  clearly  was 
made  on  the  theory  of  a  mutual  mistake, 
and  Judgment  went  for  plaintiff.  After  Judg- 
ment, this  petition  is  sufficient 

r9, 10]  But  it  is  said  that  as  set  out  in  the 
petition  the  agreement  was  to  sell  the  stock 
"at  its  book  value,"  and  that  there  is  no 
"book  value"  shown.  This  is  more  a  play  cm 
words,  than  a  substt^ntial  criticism.  More- 
over, the  evidence  tends  to  show  that  the 
stock  was  purchased  on  what  was  assumed 
to  be  its  Invoice  value— and  that  is  its  book 
value — ^no  other  value  being  given— whether 
formally  carried  on  the  books  of  the  concern 
or  not  That  this  value  was  written  oat  in 
the  form  of  account  was  in  evidence.  The 
schedule  of  accounts,  properly  grouped,  is  in 
the  record.  The  mistake  clearly  appears, 
namely,  that  defendant  was  given  credit  and 
plaintiff  charged  with  the  whole  of  the 
amount  of  money  loaned  out  by  the  concern 
instead  of  being  credited  with  one-half  of  that 
amount  which  was  all  to  which  either  was  en- 
titled. To  repeat  it  is  clear  that  there  is  evi- 
dence Justifying  the  finding  of  the  court  that 
the  overpayment  by  plaintiff  to  defendant  was 
the  result  of  a  mutual  mistake.  Each  of  the 
parties  was  attempting  to  arrive  at  the  "book 
value"  of  the  assets  of  their  concern,  and  the 
purchase  and  sale  was  to  be  made  on  that 
basis. 

[11]  As  before  stated,  there  was  an  amend- 
ed motion  for  a  new  trial.  One  of  the 
grounds  of  that  was  that  material  evidence 
had  been  discovered  by  defendant  after  the 
end  of  the  trial  and  after  the  finding  and 
Judgment  That  newly  discovered  evidence, 
when  we  examine  the  affidavit  accompany- 
ing this  amended  motion  for  new  trial,  is  to 
the  effect  that  whUe  Jennemann  was  secre- 
tary and  treasurer  of  the  concern  and  as 
such  in  sole  charge  of  its  money  transactions, 
he  had  paid  out  moneys  of  the  concern  for 
his  private  account  for  which  he  should  have 
been  charged,  and  so  the  value  of  the  stock 
included,  it  being  claimed  that  If  a  new  trial 
was  granted  defendant  would  interpose  a 
counterclaim  and  Introduce  evidence  in  sup- 
port thereof.  The  court  rejected  this  offer 
and  overruled  the  motion  for  new  trial  and, 
as  we  think,  in  80  acting  committed  no  error. 
Testimony  of  that  kind  might  have  been  in- 
troduced under  a  counterclaim  but  there  is 
no  pretense  whatever  of  any  counterclaim  be- 
ing interposed  here.  In  point  of  ftict  as  we 
have  already  stated,  the  answer  as  amended 
was  a  general  denial  except  as  to  the  fact  of 
the  reception  of  the  money.  At  the  trial  de- 
fendant undertook  to  prove  that  he  had  sold 
out  his  stock  for  a  lump  sum.  Irrespective  of 
any  appraisement  or  valuation.  This  new 
claim,  as  well  as  that  made  concerning  the 
value  of  the  good  will,  was  directly  a'ntago- 
nistlc  to  any  such  position.    Parties  are  not 
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permitted  to  blow  hot  and  cold.  To  avail 
himself  of  newly  discovered  evidence.  It  must 
appear  that  It  was  within  the  Issues.  We 
know  of  no  case  In  which  It  has  ever  been  held 
that  newly  discovered  evidence  Is  a  ground 
for  a  new  trial,  when  It  relates  to  a  matter 
not  included  within  the  Issues  joined  and  on 
trial  before  the  court. 

We  are  asked  to  Impose  10  per  cent  statu- 
tory damages  as  for  a  vexatious  appeal.  We 
do  not  think  that  the  case  warrants  any  such 
action. 

Finding  no  reversible  error,  the  Judgment 
of  the  circuit  court  Is  affirmed. 

NOBTONI  and  ALLEN,  JJ,  concur. 


STATE  V.  WE8TBB00K.     (No.  1310.) 

(Springfield   Court  of   Appeals.     Missouri. 
Dec.  12,  1914.) 

1.  Libel  and  Slandbb  (|  152*)  —  CBiinNAi 
Besponsibility—Infobmation— Evidence. 

To  sustain  a  criminal  charge  for  uttering 
slanderous  words,  substantial  proof  of  the  iden- 
tical words,  or  enough  of  the  identical  words  as 
will  support  the  charge,  is  necessary,  and 
equivalence  is  not  enough. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  %%  417,  419-424,  426,  427 ; 
Dec.  Dig.  §  152.*f 

2.  Criminal  Law  (J  731*)— Tbial—Instbuo- 

TIOKS. 

It  is  not  error  to  charge  on  a  trial  for 
slander  that  the  jury  are  the  judges  of  the  law 
and  fact  and  not  bound  to  find  as  the  judge 
directs. 

[Ed.  Note.— For  other  cases,  see  Crimlnid 
Law,  Cent.  Dig.  §{  1694,  1605;  Dec.  Dig.  { 
731.^] 

3.  Libel  and  Slandeb  (§  152*)  —  Cbiminal 
Responsibility — Instructions. 

An  instruction  on  a  trial  for  slander,  which 
authorizes  a  conviction  on  the  jury's  finding 
that  accused  spoke  the  words  charged,  "or 
words  substantially  the  same,"  is  erroneous,  be- 
cause the  charge  aud  the  proof  thereof  must 
substantially  correspond. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  417,  410-424,  426,  427; 
Dec.  Dig.  i  152.*] 

4.  Criminal  Law  (|  814*)— Trial— Ihbtbtjo- 
TioNS— Application  to  Case. 

Where,  on  a  trial  for  slander,  there  was  no 
evidence  on  which  to  justify  a  conviction  for 
want  of  proof  of  the  identical  words  complained 
of,  or  enough  of  them  to  support  the  charge, 
an  instruction  authorizing  a  conviction  on  the 
jury's  finding  that  the  accused  spoke  the  words 
charged,  or  words  substantially  the  same,  was 
.erroneous  because  not  sustained  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  1821, 1833,  18.39,  ISOO,  1865, 
1883.  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
i  814.*] 

5.  Criminal  Law  (J  811*)— Trial— Instbuo- 
TioNB— Singling  out  Testimony  o»  Wit- 
ne;s8. 

An  instruction  directing  the  jurors'  atten- 
tion to  the  fact  that  a  witness  had  been  im- 
peached by  proof  of  contradictory  statements, 
and  stating  that,  if  the  witness  bad  made  con- 
tradictory statements,  the  jury  should  take  the 
same  into  consideration  in  determining  his  cred- 


ibility as  to  the  remainder  of  his  testimony,  was 
erroneous  as  singling  out  testimony  and  com- 
menting thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  1787,  1969-1972 ;  Dec.  Dig. 
§  811.*] 

6.  Libel  and   Slandeb   (§   152*)— Cbiminal 

Responsibility— Information— Offenses. 

The  better  practice  requires  an  information 

charging  slander  to  state  separately  the  several 

conversations  bad  by  accused  at  different  times 

in  the  presence  of  different  persons,  instead  of 

charging  the  speaking  of  the  slanderous  words 

at  one  time  in  the  presence  of  all  the  persons. 

[Ed.   Note.— For  other  cases,  see  Libel   and 

Slander,  Cent.  Dig.  ${  417,  419-424,  426,  427; 

Dec.  Dig.  i  152.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

James  Westbrook  was  convicted  of  slander, 
and  he  appeals.    Reversed  and  remanded. 

Mozley  ft  Woody,  of  Bloomfleld,  for  appel- 
lant Jolm  L.  Hodge,  Pros.  Atty.,  of  Bloom- 
fleld, for  the  State. 

FARRINGTON,  J.  The  appellant  was  con- 
victed in  the  circuit  court  of  Stoddard  coun- 
ty on  an  Information  charging  him  with  Iiav- 
ing  unlawfully,  falsely,  and  maliciously 
charged  and  accused  one  Eva  O.  Pentacoet 
of  fornication,  "by  then  and  there  falsely 
speaking  of  and  concerning  her  (the  said 
£}va  G.  Pentacost),  in  the  presence  and  hear- 
ing of  Milo  Castleman,  Charley  McMillan, 
Frank  Asa,  James  Young,  Frank  Fowler, 
and  divers  other  persona  to  the  prosecuting 
attorney  unknown,  •  •  •  the  following 
false  and  slanderous  words,  imputing  to  the 
said  Eva  O.  Pentacost  the  act  and  offense 
of  fornication;  that  Is  to  say,  'We  saw  her 
[meaning .  the  said  Eva  G.  Pentacost]  and 
Chester  Bridges  holding  sexual  intercourse 
together  with  each  other."* 

Instructions  numbered  1  and  8  given  on  be- 
half of  the  state  are  as  follows : 

"(1)  The  court  instructs  the  jury  that  if  yon 
believe  and  find  from  the  evidence  that  at  the 
county  of  Stoddard  and  state  of  Missouri,  with- 
in one  year  prior  to  September  1,  1913,  the 
defendant  James  Westbrook,  did,  in  the  pres- 
ence und  hearing  of  Milo  Castlemaq,  Charley 
McMillan,  Frank  Asa,  Frank  Fowler,  or  either 
of  them,  falsely  and  maliciously  charge  and  ac- 
cuse Eva  G.  Pentacost  of  fornication  by  then 
and  there,  in  the  presence  of  and  hearing  of 
Milo  Castleman,  Charley  McMillan,  Frank  .\sa. 
Frank  Fowler,  or  cither  of  them,  falsply  f""! 
maliciously  speaking  of  and  concerning  the  said 
Eva  G.  Pentacost  in  a  conversation  then  and 
there  had,  concerning  the  character  and  refuta- 
tion of  the  said  Eva  G.  Pentacost  for  virtue 
and  chastity,  the  following  words,  to  wit,  "We 
saw  her  and  Chester  Bridges  holding  seziial 
intercourse  together  with  each  other,'  or  words 
substantially  the  same,  the  said  James  West- 
brook then  and  thereby  falsely  and  malieioasl.v 
charging  and  intending  to  charge  the  said  Eva 
6.  Pentacost  with,  and  accuse  and  impute  to 
her,  the  act  and  offense  of  fornication,  by  then 
and  there  having  illicit  sexual  intercourse  with 
the  said  Chester  Bridses,  then  the  jury  should 
find  the  defendant  guilty  of  slander  as  charged 
in  the  information,  and  assess  his  punishment 
at  imprisonment  in  jail  for  a  term  of  not  ex- 
ceeding one  year,   or  a  fine  of  not  exceeding 
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$1,000,  or  b;  both  impriaonment  in  jail  and  by 
a  fine  not  exceeding  the  above  limit  in  each 
instance.  And  the  court  further  instructs  the 
jury  that  by  the  term  'maliciously,'  as  used  in 
the  instructions  and  information,  is  not  meant 
necessarily  either  ill  will,  hatred,  or  spite,  but 
means  the  intentional  doing  of  a  wrongful  act 
without  juat  cause  or  excuse." 

"(3)  The  witness  Chester  Bridges  was  asked 
if  he  bad  stated  to  one  Claud  Jarrell  that  he 
had  felt  the  legs  and  breasts  of  the  said  Eva  O. 
Pentacost,  and  the  said  Chester  Bridges  denied 
that  he  had  made  such  statement.  Witness  Jar- 
rell testi6ed  that  he  had  made  snch  statement 
to  him.  Now,  if  you  believe  that  said  Bridges 
made  such  statement  to  said  Jarrell,  you  may 
take  such  contradiction  into  consideration  and 
pive  it  such  weight  as  you  may  deem  it  entitled 
to  receive  in  determining  the  credibility  of  such 
Bridges  as  to  the  remainder  of  his  evidence  giv- 
en before  you  by  the  witness  Bridges,  and  such 
testimony  as  to  said  contradiction  is  not  com- 
petent for  any  other  purpose  in  this  case." 

The  record  before  ua  contains  numerous 
errors. 

[1]  Without  detailing  the  conversations  and 
reproducing  the  language  used  by  the  wit- 
nesses on  behalf  of  the  state  In  relating  what 
the  defendant  did  say  to  them  with  rrference 
to  Chester  Bridges  and  Eva  Q.  Pentacost, 
It  is  enough,  so  far  as  this  opinion  la  con- 
cerned, to  state  that  no  single  witness 
throughout  the  entire  record  testified  that 
the  defendant  used  the  words  charged  in  the 
Information  or  any  substantial  number  of  the 
words  used  to  sustain  the  charge  made.  They 
did  testify  to  conversations  with  defendant 
from  which  it  wonld  be  reasonably  Inferred 
that  he  stated  that  he  had  seen  Chester 
Bridges  and  Eva  O.  Pentacost  In  the  act  of 
having  sexual  Intercourse;  bnt  the  'words 
sworn  to  by  the  witnesses  as  having  been  used 
by  the  defendant  were  merely  the  equivalent 
and  not  the  words  actually  charged  in  the 
information  to  have  been'  used  nor  any  of 
tbe  words  charged  in  the  information. 

It  has  been  so  long  the  settled  rule  in  this 
state,  both  in  criminal  and  dvil  trials,  that 
tbere  Is  a  Tarlance  where  the  proof  falls  to 
show  that  substantially  the  same  words  were 
used  by  the  accused  as  he  is  charged  with 
baving  used  that  It  will  require  a  mere  ref- 
erence to  tbe  dedstons  to-  sustain  the  ruling 
we  make.  In  the  opinions  It  is  pcribted  out 
tbat  to  substantially  sustain  the  charge 
means  that  substantial  proof  of  the  Identical 
words,  or  enough  of  the  Identical  words  as 
will  support  a  charge,  is  necessary.  Equiva- 
lence will  not  do;  there  must  be  «iough  of 
the  same  words.  This  rule  is  found  stated 
in  tbe  following  cases:  State  v.  Fenn,  112 
Mo.  App.  531,  86  S.  W.  lOQS ;  Conran  v.  Fenn, 
150  Uo.  App.  664,  140  S.  W.  82;  Coe  v. 
Griggs,  76  Mo.  618;  Cbristal  v.  Craig,  80  Mo. 
367 ;  Noeninger  v.  Vogt,  88  Mo.  589 ;  Berry 
V.  Bryden,  7  Mo.  324;  Street  v.  BnshneU, 
24  Mo.  828;  Birch  v.  Benton,  26  Mo.  163; 
Bnndy  r.  Hart,  46  Mo.  460,  2  Am.  Bep.  625; 
Mix  T.  McCoy,  22  Mo.  App.  488;  Wood  v. 
HUblab,  28  Mo.  App.  389 ;  Hauset  T.  Stagers, 
137  Mo.  App.  560,  119  S.  W.  62;  Knnz  T. 
Hartwlg,  161  Mo.  App.  94,  181  S.  W.  721; 


)  Parsons  t.  Henry,  177  Mo.  App.  329,  164  S. 
W.  241 ;  Crandall  v.  Greeves,  168  S.  W.  264 ; 
Lemaster  v.  Ellis,  178  Mo.  App.  332,  168  S. 
W.  904. 

Appellant  charges  tbat  instruction  num- 
bered 1  Is  faulty  in  several  particulars:  (1> 
That  it  Invades  the  province  of  tbe  Jury  t>e- 
cause  section  4821,  B.  S.  1909,  provides  tbat 
the  jury,  under  tbe  direction  of  the  court 
in  slander  cases,  shall  determine  the  law 
and  the  fact  (2)  That  on  reading  the  in- 
struction it  Is  found  that  the  Jury  was  told 
on  the  finding  of  certain  facts  to  return  a 
verdict  of  guilty.  (8)  That  this  was  a  per- 
emptory charge.  (4)  Tbat  tbe  instructioQ 
pretended  to  cover  tbe  whole  law  of  the  case, 
and  that  the  Jury  might  well  have  found  de- 
fendant guilty  and  never  looked  at  another 
instruction  given  in  tbe  case.  A  discussion 
of  this  subject  Is  found  in  Sands  v.  Mar- 
quardt,  118  Mo.  App.  490,  87  S.  W.  1011; 
State  V.  Simpson,  136  Mo.  App.  664,  118  S. 
W.  1187 ;  Arnold  v.  Jewett,  125  Ma  241,  28 
S.  W.  614;  HeUer  v.  Pulitzer  Pub.  Co.,  153 
Ma  206,  64  S.  W.  467;  State  v.  Powell,  66 
Mo.  App.  698. 

[2]  There  was  an  instractton  given  at  ap- 
pellant's request  telling  tbe  Jury  that  it  was 
tbe  Judge  of  the  law  and  fact  in  this  charac- 
ter of  cases,  and  that  it  was  not  liouud  to 
find  as  tbe  Judge  directed.  However  logical 
appellant's  argument  may  b»  considered, 
the  Supreme  Court  in  the  case  of  State  v. 
Armstrong,  106  Mo.  395,  16  S.  W.  604,  13  L. 
R.  A.  419,  27  Am.  St  Rep.  361,  approved 
instructions  given  as  these  were,  which,  of 
course,  is  binding  on  us. 

[3]  The  instruction  Is  defective  because  it 
authorized  a  conviction  If  tbe  Jury  found 
tbat  defendant  spoke  tbe  words  "or  words 
substantially  tbe  same."  It  is  tbe  charge  and 
tbe  proof  biereof  wtilcb  must  substantially 
correspond,  and  not  tbe  worda 

[4]  Again,  there  was  no  evidence  whatever 
that  defendant  ever  spoke  the  words  charged 
in.  the  information,  and  the  Instruction  should 
not  have  been  given,  because  tbere  was  no 
evidence  upon  which  to  base  a  finding  of 
guilty. 

[(]  Instruction  numbered  3  was  a  singling 
out  of  testimony  and  a  comment  thereon  and 
should  not  have  been  given.  Dungan  v.  Bail- 
road,  178  Ma  App.  164,  165  S.  W.  1116. 

[6]  The  charge  was  that  these  words  were 
spoken  then  and  tbere  in  the  presence  of 
some  tour  or  five  men.  The  proof  shows 
tbat  at  no  time  were  aU  of  these  witnesses 
or  In  fact  more  than  any  two  of  them  pres- 
ent when  the  story  told  them  by  the  defend- 
ant was  related.  One  was  told  at  a  barn, 
another  at  some  other  place,  and  another  at 
still  some  other  place.  Appellant  contends 
that  the  proof  did  not  sustain  the  charge  in 
this  respect ;  that  where  a  slander  is  uttered 
to  different  persons  at  different  places,  each 
utterance  is  a  separate  offense ;  and  tbat  one 
charged  with  such  offenses  should  be  charged 
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In  separate  counts.  Without  deciding  this 
point  we  will  say  that  the  tetter  and  safer 
practice,  at  least,  would  require  that  the 
seTeral  conversations  he  separately  stated. 
Brown  ▼.  Wlntsch,  110  Mo.  App.  264,  84  S. 
W.  196;  Schmidt  t.  Bauer,  60  Mo.  App. 
212 ;  Adams  v.  State,  62  Tex.  Cr.  B.  426,  138 
'S.  W.  117.  In  the  case  last  cited  It  was 
pointed  out  that  the  admission  of  testimony 
showing  separate  offenses  was  admissible 
only  for  the  purpose  of  showing  motlTe  and 
intent,  and  that  the  Jury  should  have  been 
so  instructed. 

It  was  admitted  by  the  prosecuting  witness 
and  the  witness  Bridges  that  they  were  at 
a  place  in  a  road  In  a  buggy  on  the  date  the 
witnesses  for  the  defendant  say  they  were 
there.  All  agree  that  a  scufSe  occurred  In 
the  buggy  between  Bridges  and  the  prosecut- 
ing witness.  Bridges  and  the  prosecuting 
witness  say  the  scuffle  was  over  a  card  and 
a  ring.  The  witnesses  for  defendant  say 
the  scuffle  was  over  an  entirely  different 
thing.  The  issue  was  sharply  drawn  on  this 
point  and  the  testimony  irreconcilably  con- 
flicting. 

This  case  Involves  a  serioas  question  con- 
cerning the  character  of  two  persons,  one 
the  prosecuting  witness  and  the  other  this 
defendant ;  and,  before  guilt  can  be  stamped 
upon  the  accused,  he  must  have  been  accord- 
ed a  fair  trial  under  the  law  of  this  state, 
as  guaranteed  to  him  by  the  Constitution 
and  statutes  and  decisions,  together  with 
the  evidence  adduced.  He  did  not  get  a 
fair  trial,  so  far  as  the  law  is  concerned. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 

STtJBGIS,  J.,  concurs.  BOBEBTSON,  P. 
3.,  concurs  herein,  but  without  changing  his 
views  as  to  the  application  of  the  law  in 
the  case  of  Lemaster  v.  Ellis,  173  Mo.  App. 
332,  158  8.  W.  904. 


SWEZBA  V.  JENKINS  et  aL    (No.  1328.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
12,  1914.) 

1.  JtrSTICES    OF    THE    PEACK    (§    161*)— APPEAL 

FBOK  Defadm  Judgment— Fiuno  MotioKT 

AS  Appbabakcb. 

Since  taking  an  appeal  from  a  default  judg- 
ment does  not  waive  defective  service  and  con- 
fer Jurisdiction  of  the  person,  filing  a  motion  o^ 
appeal  to  dismlsB  the  action  would  not  be  an 
appearance  except  for  the  purpose  stated 
therein. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  gi  592-599,  601,  602,  604; 
Dec.  Dig.  f  161.*] 

2.  Justices  of  the  Peace  (|  167*)— Appeal 
from  dbrahi-t  judgment— motiow  to  dl8- 
itxBB  Action— Questioning  Jurisdiction'. 

In  a  case  wherein  a  justice  had  jurisdic- 
tion of  the  subject-matter,  the  circuit  court  on 
appeal  from  a  default  judgment  properly  over- 
ruled a  motion  to  dlBmiss  the  action,  question- 


ing the  justice'^  Jurisdiction  of  the  subject-mat- 
ter only. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  647-651,  664;  Dec. 
Dig.  i  let'l 

3.  Justices  of  the  Peace  (S  58*)— Jubisdic- 
TioN— How  Shown. 

A  justice's  court  is  of  limited  jurisdiction, 
and  hence  jurisdiction  assumed  must  be  sbowo 
somewhere  in  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §g  207-215;  Dec.  Dig. 
|58.»] 

4.  Justices  of  the  Peace   (|  173*)— Jubis- 
DicnoN. 

A  justice's  jurisdiction  of  the  person  ma; 
be  ascertained  by  looking  not  only  to  the  face 
of  the  proceedings,  but  to  the  evidence,  and  il 
that  sufficiently  shows  that  the  township  where 
defendants  reside  adjoins  that  wherein  suit  is 
brought  aa  re<iuired  by  Bev.  St.  1909,  {  T399, 
his  judgment  is  not  without  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  660-664;    Dec.  Dig. 
i  173.  •] 
6.  Justices  of  the  Peace  (§  164*)- Beview 

OF  Justice's  Jubisdiction— Becobd. 

Where  the  record  proper  only  is  brouKht 
up  on  writ  of  error  to  the  circuit  court,  ques- 
tioning jurisdiction  of  the  person  in  a  cnse  ap- 
pealed from  a  justice  of  the  peace,  jurisdictioo- 
al  facts  claimed  not  to  exist  may  be  shown  by 
evidence  aliunde,  and  hence  his  judgment  can- 
not be  held  to  be  necessarily  void  because  the 
face  of  the  proceedings  fails  to  show  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  607-636;  Dec.  Dig. 
I  164.»] 

Error  to  Circuit  Court,  Carter  County; 
W.  N.  Evans,  Judge. 

Suit  by  A.  D.  Swezea  against  W.  E.  Jen- 
kins and  another  in  Justice  court  A  de- 
fault Judgment  for  plaintiff  was  entered,  and 
defendant  appealed  to  the  circuit  court 
where  they  moved  to  dismiss  the  ca.se  for 
want  of  Jurisdiction  In  the  Justice  of  the  sub- 
ject-matter. The  motion  was  denied,  and 
the  appeal  was  dismissed  for  want  of  prose- 
cution, and  defendants  bring  error.    Affirmed. 

Oarry  H.  Yonnt  of  Van  Buren,  for  plain- 
tiffs in  error. 

FABBINGTON,  J.  Plaintiff  (defendant  In 
error)  commenced  suit  on  a-  promissory  note 
for  $50  signed  by  defendants  (plaintiffs  in 
error)  before  a  Justice  of  the  peace  within 
and  for  Kelley  township  in  Carter  conntj-. 
The  summons  was  Issued  and  placed  in  the 
hands  of  the  constable  of  Kelley  towDsbip 
for  service.  His  return  shows  that  he  exe- 
cuted the  writ  by  reading  the  same  to  and 
In  the  presence  of  the  defendants  "In  John- 
son township."  The  transcript  of  the  jus- 
tice shows  that  defendants  failed  to  appear 
for  trial,  and  a  Judgment  was  entsred  against 
them  for  $60JS1.  An  appeal  to  the  circuit 
court  of  Carter  county  was  perfected  by  de- 
fendants, and,  when  the  case  was  reached  on 
the  docket  there,  the  defendants  filed  a  mo- 
tion to  dismiss  the  plaintiff's  action  because 
the  Justice  "bad  no  Jurisdiction  of  the  sub- 
ject-matter" and  because  "the  drcult  court 
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acqolred  no  Jurisdiction  of  the  subject-mat- 
ter on  appeal."  The  motion  was  oTemiled. 
Whereupon  the  clrcnit  court  proceeded  with 
the  cause,  Its  Judgment  being  that  the  appeal 
be  dismissed  for  want  of  prosecution  and  that 
plaintiff  recover  of  and  from  the  defendants 
the  sum  of  (54.1S.  Defendants  sued  oat  a 
writ  of  error  and  have  brought  here  for  our 
consideration  only  the  foregoing  proceedings, 
and  ask  that  we  set  aside  the  judgment  of 
the  drcolt  court  on  the  record  proper.  The 
evidence  was  not  preserved  by  bill  of  excep- 
tions and  brought  here. 

The  point  made  by  plaintiffs  in  error  is 
that  the  transcript  filed  in  the  circuit  court 
does  not  show  that  the  Justice  had  Jurisdic- 
tion of  this  cause.  They  direct  our  attention 
to  the  fact  that  neither  the  transcript  of  the 
Justice  nor  the  record  entries  in  the  circuit 
court  show  the  residence  of  any  of  the  par- 
ties ;  nor  does  the  fact  anywhere  appear  that 
Johnson  township  adjoins  Kelley  township. 
They  insist  that,  since  the  Justice  court  is 
one  of  limited  Jurisdiction,  its  transcript  mast 
affirmatively  show  Jxirlsdictlon  of  the  cause, 
and  that,  tf  it  does  not,  as  the  Jurisdiction 
of  the  circuit  court  on  appeal  from  the  Jus- 
tice is  derivative,  the  action  should  be  dis- 
missed. 

[1]  Since  the  last  decision  of  the  Sopreme 
Coart  (M^er  v.  Insurance  Co.,  184  Ma  481, 
83  a.  W.  479)  holds  that  the  taking  of  an 
appeal  from  a  judgment  by  default  in  a  Jus- 
tice's court  by  a  defendant  to  the  drcolt 
conrt  does  not  operate  aa  a  waiver  of  the 
matter  of  defective  servloe  and  confer  Juris- 
diction over  the  person,  the  filing  of  the  mo- 
tion in  the  drcolt  court  woold  not  be  an  ap- 
Iiearanoe  except  for  the  purpose  therein  stat- 
ed. Handlan-Bnck  Manufacturing  Co.  v. 
Railroad,  167  Ma  App.  683,  161  8.  W.  171. 
[2]  Now  the  moti(«  filed  in  the  drcolt 
conrt  by  defendants  asking  that  plaintiff's 
action  be  dismissed  questions  the  Jurisdiction 
of  the  Justice  over  the  "subject-matter,"  say- 
ing nothing  as  to  Jurisdiction  of  the  person. 
The  drcolt  oonrt  therefore  had  sufflpient 
ground  for  overmUng  the  motion  because 
tbe  "subject-matter"  of  the  suit  was  a  prom- 
lasory  note  for  $60,  over  wliich  the  Justice 
of  course  had  Jurisdiction;  and  this  would 
be  suflSdent  ground  upon  which  to  dispose 
of  the  writ  of  error.  State  ex  rel.  Pacific 
Mat.  li.  Ins.  Co.  v.  Gilmm,  238  Mo.  loc  dt 
177,  143  S.  W.  483. 

[3]  The  plaintiffs  in  error,  however,  are  in 
no  better  sliape  to  insist  on  the  point  here 
Iiad  their  motion  been  directed  to  the  Juris- 
diction as  to  the  person.  All  the  dedslokis 
evidence  the  general  proposition  that  a  jus- 
tice court  ia  one  of  limited  Jurisdiction,  and, 
being  such,  the  Jurisdiction  the  justice  aa- 
snmes  must  somewhere  be  shown  in  hla  pro- 
ceedings. Some  confusion  has  arisen  as  to 
Jnst  where  the  jurisdictional  facts  must  ap- 
pear. It  would  seem  that,  in  all  cases  where 
tbe  property  which  is  the  subject-matter  of 


a  suit  brought  before  a  justice  of  the  peace 
fixes  his  Jurisdiction,  then  the  Jurisdiction 
must  be  made  to  appear  from  some  entry 
made  by  him  in  tbe  case.  Sawyer  v.  Burris, 
141  Mo.  App.  108,  121  S.  W.  321;  State  ex 
rel.  Castleman  v.  Cunningham,  106  Mo.  App. 
58,  79  S.  W.  1017;  Belshe  v.  Lamp,  91  Mo. 
App.  477;  Barnes  v.  Plessner,  162  Mo.  App. 
loc.  dt  464,  142  S.  W.  747;  Severn  v.  RaU- 
road,  149  Ma  App.  631,  129  S.  W.  477;  Rob- 
inson V.  Schlltz,  135  Mo.  App.  32,  115  S.  W. 
472.  This  will  be  found  on  reading  cases 
Involving  injury  to  live  stock  by  railroad  com- 
panies, suits  in  attachment,  mechanics'  lien 
suits,  and  the  like.  As  was  said  in  the  case 
above  cited  (162  Mo.  App.  loc.  dt  464,  142  S. 
W.  748) : 

"But  though  such  be  true  aa  to  cases  of  this 
character,  the  doctrine  is  much  relaxed  with  re- 
spect to  -the  ordinary  class  of  cases  falling  with- 
in the  jurisdiction  of  the  Justice,  when  the  es- 
sential jurisdictional  facts  appear  in  the  proof 
made  in  the  case,  thoufb  they  are  not  shown 
on  the  face  of  the  record  proper.  For  instance, 
where  it  appears  in  tbe  proof  that  both  plain- 
tiff and  defendant  reside  in  the  same  or  an  ad- 
joining township  in  which  the  suit  is  instituted, 
tbe  matter  of  jurisdiction  sufficiently  appears. 
Trimble  v.  Elkin,  88  Mo.  App.  229-236.  Our 
statute  (section  7399,  R.  S.  1909)  provides  that 
'every  action  recognizable  before  a  justice  of 
the  peace  shall  be  brought  before  some  justice 
of  the  township,  either:  First,  wherein  the  de- 
fendants, or  one  of  them,  resides,  or  in  any  ad- 
joining township,'  etc." 

See,  also.  Lutes  &  Dulany  v.  Perkins,  6  Mo. 
57;   Collins  v.  Eammann,  66  Ma  App.  464 
Rowe  V.  Schertz,  74  Mo.  App.  loc.  dt  606 
PoweU  V.  Adams,  98  Mo.  698,  12  S.  W.  295 
Sutton  V.  Cole,  165  Ma  loc.  dt  213,  55  S.  W. 
1052;    Smith  v.  Lyle  Rock  Co.,  132  Ma  App. 
297,  111  8.  W.  831;    Sapplngton  v.  Lens,  53 
Mo.  App.  44;    Hammond  v.  Darlington,  109 
Mo.   App.  333,  84  S.   W.  446;    Wiseman  v. 
Meagher,  116  Ma  App.  loc.  dt  87,  91  S.  W. 
448 ;    Randall  v.  Lee  8c  Randall,  68  Mo.  App. 
561 ;   and  24  Cyc.  498. 

In  considering  tbe  same  question  as  to  Ju- 
risdiction of  a  county  court  the  Supreme 
Court  in  the  case  of  State  v.  McCord,  207 
Mo.  loc  Cit  626,  106  8.  W.  27,  123  Am.  St 
Rep.  410,  held  that  it  is  suffident  if  Jurisdic- 
tion appear  from  tbe  entire  record,  dting  and 
approving  cases  hereinbefore  referred  to. 

[4]  It  will  therefore  be  seen  that  although 
the  proceedings  in  a  justice's  court  must  some- 
where disclose  the  Jorisdictlon,  and  in  cer- 
tain cases  the  Jorlsidictlon  must  appear  on 
the  face  of  the  proceedings,  yet  in  other  cases 
qf  which  such  courts  entertain  Jurisdiction 
one  may  look  not  only  to  the  face  of  the  pro- 
ceedings but  to  the  entire  proceedings,  that 
is,  the  evidence,  to  ascertain  whether  the 
Justice  had  jurisdiction;  and,  as  the  case 
before  us  falls  within  the  last-mentioned  class 
of  cases.  If  the  evidence  sufilciently  showed 
that  Johnson  township  adjoins  Kelley  town- 
ship, and  that  the  Justice  had  jurlsdictioo 
of  the  cause  fixed  by  the  residence  of  the 
parties,  his  Judgment  was  not  without  Juris- 
diction. 
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[61  That  such  Jarlsdlctton  can  be  shown 
by  evidence  aliunde  requires  us  ta  hold  that 
the  Justice's  Judgment  was  not  necessarily 
void  because  the  face  of  the  proceedings  falls 
to  show  Jurisdiction.  As  before  stated,  only 
the  record  proper  Is  brought  here  for  our  re- 
view, and,  as  we  hold  it  unnecessary  that  the 
record  proper  in  this  case  show  the  Jurisdic- 
tional facts  claimed  by  plaintifFs  in  error  not 
to  exist,  the  contention  of  the  plaintiffs  In 
error  is  without  merit. 

The  Judgment  is  affirmed. 

ROBERTSON,   P,   J.,   and   STDRGI8,   J., 

concur. 


FOWLER  v.  BtmBIS.    (No.  1262.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

12,  1914.) 

1.  Dahaoeb  (I  141*)— Pleading— Petition— 
Pabties— Financial  Condition. 

Where,  in  an  action  against  a  snrgeon  for 
malpractice,  there  was  no  claim  for  punitive 
damages,  allegations  in  the  petition  that  plaintiff 
was  a  "widow  woman"  without  property  or 
effects  and  a  common  laborer  wholly  dependent 
upon  manual  labor  for  a  living  and  support, 
and  that  defendant  "possessed  considerable 
wealth,"  were  improper,  though  plaintiff  was  en- 
titled to  allege  and  prove  the  kind  of  work  she 
bad  been  engaged  in  and  her  inability  after  the 
injury  to  follow  her  usual  avocation,  to  show  the 
extent  of  her  injury  and  her  impaired  ability 
to  earn  a  living. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  406-408,  412,  414,  415;  Dec.  Dig. 
I  141.»] 

2.  Physicians  and  Subqeonb  (S  14*)— Cabe 
AND  Skill  Rbquibed— Use. 

It  is  not  sufficient  that  a  surgeon  called  to 
treat  an  injury  possesses  ordinary  skill  and 
uses  proper  and  approved  medicines  and  appli- 
ances, but  be  is  required,  in  treating  the  partic- 
ular case,  to  use  and  put  in  practice  his  rea- 
sonable skill  and  diligence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |§  21-30;  Dec.  Dig. 
§  14.*] 

3.  Physicians  and  Subqeons  (|  18*)  —  Mal- 
PBACTicE— Damages. 

In  an  action  against  a  surgeon  for  malprac- 
tice in  treating  plaintiff  for  a  broken  and  dis- 
located wrist,  an  instruction  that  in  estimating 
plaintiff's  damages,  if  any,  the  jury  should 
consider  the  character  and  extent-of  her  injury, 
whether  it  was  permanent,  the  pain  of  body  and 
angui^  of  mind  she  had  suffered,  if  any,  and 
would  suffer  in  the  future  on  account  of  the  in- 
jury, and  the  impairment  of  her  earning  capac- 
ity, if  any,  etc.,  and  assess  her  damages  at  such 
sum  as  would  reasonably  compensate  her  there- 
for, not  to  exceed  the  sum  prated  for  in  the  pe- 
tition, was  erroneous  as  charging  the  physician 
with  liability  for  all  the  results  of  the  original 
accident  in  which  the  wrist  was  injured,  as 
well  as  the  necessary  resulu  of  his  unskillful 
treatment. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  Sf  34-41,  43-^,  48; 
Dec.  Dig,  i  18.*] 

'  4.  Phtsicians  and  Stiboeons  (I  18*)— Mal- 

PBACTICB— Dam  AGES . 

Where  a  surgeon  was  sued  for  malpractice 
in  negligently  treating  plaintiff's  broken  and  dis- 
located wrist,  defendant  was  only  liable  for 
the  increased  injnry,  if  any,  together  with  the 


pain  of  body  and  mind  or  the  impairment  of 
the  use  of  plaintiff's  arm  which  was  occasioned 
by  his  negligence  in  the  manner  of  treating  the 
same. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §g  34-11,  43-46,  48; 
Dec.  Dig.  i  18.*] 

6.  Physicians  and  Sttbokons  (|  18*)  — Mal- 
FBAOncB— Oabe  Required— iNSTBUcnoNS. 
An  instruction,  in  an  action  against  a  sur- 
geon for  malpractice,  that  the  care  and  skill 
which  a  surgeon  is  required  to  use  in  his  prac- 
tice must  be  proportionate  to  the  character  of 
the  injury  he  treats,  within  the  limits  of  all 
ordinary  skill  and  knowledge,  was  improper  as 
requiring  too  high  a  degree  of  care  and_  in  re- 
quiring that  the  skill  should  increase  in  pro- 
portion to  the  severity  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {§  34-41,  43-46,  48; 
Dec.  Dig.  i  is.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  Mary  Fowler  against  Levi  Bur- 
rls.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Wammack  &  Welbom,  of  Bloomfleld,  and 
B.  F.  Williamson,  of  Puxlco,  for  appellant 

STURGIS,  J.  This  is  a  suit  for  malprac- 
tice on  the  part  of  the  defendant,  a  physi- 
cian. The  petition  alleges  that  the  plaintiff 
accidentally  fell  and  broke  and  dislocated 
the  bones  of  her  left  wrist;  that  she  em- 
ployed the  defendant,  a  practicing  ph}-sician, 
to  set,  heal,  and  otherwise  treat  her  said 
Injury,  whlcJi  employment  the  defendant  ac- 
cepted; that  defendant  did  not  exercise  or- 
dinary skill  in  the  treatment  of  her  injury, 
but,  on  the  contrary,  treated  it  so  carelessly, 
negligently,  and  unsklUfnlly  that  the  bones 
of  her  arm  and  wrist  were  not  properly  set 
and  the  dislocation  reduced;  and  that  by 
reason  thereof  her  said  wrist  became  stiff, 
and  it  and  her  left  arm  remained  greatly  and 
permanently  deformed  and  wholly  useless. 
She  asks  for  92,000  damages.  The  answer 
Is  a  general  denial  and  sets  up  a  special  de- 
fense that  plalntlfl,  in  caring  for  her  hand 
and  .arm  after  the  injury  complained  of,  was 
so  careless  and  negligent  as  to  cause  any  per- 
manent Injury  She  may  have  suffered ;  that 
the  plaintiff  failed  and  neglected  to  follow 
the  directions  given  by  the  defendant;  and 
that  this  negligence  on  her  part  and  refusal 
to  obey  the  directions  of  the  defoidant  In 
the  care  of  her  arm  cansed  the  injuries  she 
complains  of. 

[1]  We  notice  diat  the  petition  In  this  case 
alleges  that  the  plalntlfl  Is  a  "widow  woman" 
without  property  or  effects,  a  common  labor- 
er, and  wholly  dependent  upon  manual  labor 
for  a  living  and  support;  and  that  the  de- 
fendant "poesesscfs  considerable  wealth."  As 
this  case  will  have  to  be  retried  for  the  er- 
rors hereafter  mentioned.  It  is  proper  to  state 
that,  under  the  issues  of  this  case,  these  mat- 
ters are  not  proper  allegatlona  of  the  peti- 
tion.    There  is  no  claim  for  punitive  dam- 
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ages,  and  we  know  of  no  case  holding  that, 
in  an  action  for  actual  damages  based  on 
neglii$ence,  the  question  of  plaintiff's  poverty 
or  defendant's  wealth  has  any  proper  place 
either  In  showing  defendant's  negligence  or 
as  a  basis  fk>r  estimating  plaintiff's  damages. 
The  defendant's  liability  for  negligence  or 
the  amount  of  plaintiff's  recovery  therefor 
are  in  no  wise  dependent  on  the  poverty  of 
the  plaintiff  or  the  wealth  of  the  defendant 
OThis  applies  both  to  the  pleadings  and  the 
evidence.  By  this  we  do  not  mean,  however, 
that  plaintiff  might  not  properly  prove,  as 
showing  the  extent  of  ber  injury  and  her 
impaired  ability  to  earn  a  Hvlng,  the  kind  of 
work  she  has  been  engaged  in  and  her  ina- 
bility to  follow  her  usual  occupation. 

[2]  The  petition  In  this  case  alleges  that 
the  defendant  is  a  skilled  physician  and  snr* 
geon.  The  negligence  complained  of  is  that 
in  treating  plaintiff's  Inlurles  he  neglected 
same  and  did  not  use  the  reasonable  skill  he 
possessed.  In  the  case  of  Spain  v.  Burch, 
169  Mo.  App.  04,  101,  154  8..  W.  172,  this 
court  said  that  it  Is  not  sufficient  that  a 
physician  possesses  ordinary  skill  and  that 
he  use  proper  and  approved  medicines  and 
appliances  In  treating  a  patient,  but  that  in 
treating  any  particular  case  he  must  in  that 
case  use  and  put  in  practice  his  reasonable 
skill  and  diligence.  The  evidence  In  this 
case  shows  that  the  defendant  only  treated 
plaintiff's  injuries  once.  At  that  time  the 
arm  was  considerably  swollen,  and  the  evi- 
dence tends  to  show  that  it  would  be  difficnlt 
to  determine  the  kind  or  extent  of  the  in- 
Jurles.  Defendant  testified  that  he  thought 
that  the  arm  was  only  sprained.  Plaintiff's 
evidence  shows  that  he  stated  at  the  time 
that  the  arm  was  badly  fractured.  There  is 
also  evidence  tending  to  show  that,  in  case 
the  arm  was  so  badly  swollen  at  the  time  the 
pbysldan  first  examined  it  that  he  could  not 
tell  whether  the  arm  was  merely  sprained  or 
the  bones  fractured,  ordinary  skill  and  pru- 
dence would  require  him  to  dress  the  arm 
temporarily  and  again  examine  it  and  give 
proper  treatment  a  few  days  later  after  the 
swelling  had  gone  down.  There  is  a  conflict 
in  the 'evidence  as  to  whether  defendant  gave 
directions  to  plaintiff  to  report  the  condition 
of  the  arm  in  a  few  days,  so  that  defendant 
conld,  if  necessary,  give  the  same  further 
treatment.  He  states  that  he  expected  the 
plaintiff  to  come  to  his  oflBce  for  further 
treatment ;  but  there  is  other  evidence  to  the 
effect  that  he  gave  no  directions  for  her  to 
do  so,  but,  on  the  contrary,  said  that  his  first 
treatment  was  all  that  was  necessary.  The 
evidence  is  also  conflicting  as  to  whether  the 
splints  used  by  the  defendant  In  setting  the 
arm  and  keeping  it  in  position  so  as  to  pre- 
rent  deformity  were  such  as  an  ordinarily 
•tcUlful  physician  would  use.  The  defend- 
ant, however,  does  not  complain  that  there 
Is  not  sufficient  evidence  to  take  the  case  to 
tbe  Jury. 


[3]  On  the  measure  of  damages,  the  court 
gave  the  following  Instruction: 

"The  court  instructs  you,  gentlemen,  that,  if 
your  verdict  shall  be  for  the  plaintiff,  then,  in 
estimating  the  amount  of  damage  :^ou  will 
award  her,  you  should  take  into  conaideration 
the  character  and  extent  of  her  injury  (if  any), 
whether  said  injury  is  permanent,  the  pain  of 
body  and  anguish  of  mind  she  has  suffered,  if 
any,  and  the  pain  of  body  and  anguish  of  mind 
she  will  suffer  in  the  future,  if  any,  on  account 
of  said  injury,  and  the  impairment  of  her  earn- 
ing  capacity,  if  any,  since  the  day   of 

May,  1912,  on  account  of  said  injury,  together 
with  all  the  other  facta  and  circumstances  in 
the  case,  and  assess  her  damages  at  such  sum 
as  will  reasonably  compensate  her  therefor,  not 
to  exceed  the  sum  of  $2,000,  prayed  for  in  the 
petition." 

It  will  be  noticed  that  this  instruction 
proceeds  on  the  theory  that  plaintiff  should 
be  awarded  damages  for  her  entire  Injury 
and  the  physical  pain  and  mental  anguish 
resulting  therefrom,  and  holds  defendant  ac- 
countable for  all  Impairmetat  of  her  earning 
power,  provided  the  Jury  finds  for  the  plain- 
tiff on  the  ground  of  defendant's  negligence 
in  treating  the  Injury.  The  evldetace  in  this 
case  shows,  and  common  sense  teaches  us, 
that  a  broken  arm  Is  itself  a  serious  injury, 
regardless  of  the  way  In  which  it  is  treated 
by  the  attending  physician,  and  that  it  nec- 
essarily results  In  much  bodily  pain  and 
mental  anguish,  and  that  It  takes  consider- 
able time  for  the  Injured  member  to  regain 
its  normal  strength  and  eflieiency,  and  that 
in  many,  if  not  most,  cases  the  Injury  is 
more  or  less  permanent  and  the  usefulness 
of  the  arm  impaired  even  with  skillful  sur- 
gical treatment  The  attending  surgeon, 
therefore,  cannot  t>e  held  liable  for  all  the 
damages  growing  out  of  the  Injury.  He  is 
not  responsible  for  the  original  injury  and 
its  usual  and  natural  consequences  with 
proper  treatment 

[4]  It  would  be  proper  for  the  Jury  to  be 
be  told  that  In  estimating  the  amount  of 
damages  they  should  not  take  Into  account 
the  Injury  and  pain  of  body  and  mind,  or 
any  Impairment  of  plaintiff's  strength  or 
earning  power  due  to  the  breaking  of  the 
arm,  and  that  the  defendant  If  found  neg- 
ligent is  only  to  be  held  In  damages  for  any 
Increased  injury  and  pain  of  body  and  mind, 
or  impairment  of  the  use  of  the  arm  occa- 
sioned by  defendant's  negligence  In  his  man- 
ner of  treating  the  same.  Carpenter  v.  Mc- 
Davltt  &  Cottlngham,  63  Mo.  App.  S93,  403, 
and  cases  cited. 

[6]  Instruction  numbered  2,  given  for  plain- 
tiff, is  also  subject  to  criticism.  This  in- 
struction requires  that  the  care  and  skill  a 
surgeon  should  use  in  his  practice  should  be 
proportionate  to  the  character  of  the  Injury 
he  treats.  We  think  that  this  is  true  with 
reference  to  the  care  and  diligence  which  he 
should  use  in  attending  an  injured  person, 
but  it  can  hardly  be  said  that  his  skill 
should  Increase  In  proportion  to  the  severity 
of  tbe  injury.  One's  skill  Is  a  matter  of  slow 
growth  and  cannot  be  increased  on  short  no- 
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tlce.  We  tblnk  also  tbat  tUs  Instructioii  re- 
quires too  great  a  degree  of  skill  and  dili- 
gence In  treating  an  Injury  to  say  that  tbls 
should  be  proportionate  to  the  character  of 
the  Injury  "within  the  limits  of  all  ordinary 
skill  and  knowledge."  The  language  of  this 
instrnctlon  is  not  clear  nor  accurate,  and  it 
Is  apt  to  be  misleading  to  a  jury. 

Other  minor  errors  are  complained  of 
which  are  not  likely  to  occur  at  another 
trial. 

It  results  that  this  cause  must  be  reversed 
and  remanded. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


BLEDSOE  V.  WEST  et  al    (No.  1869.) 

(Springfield  (3ourt  of  Appeals.    Missouri.    Dec. 

12,  1914.) 

1.  Cabbiebs  ({  283*)— Injubies  to  Passbrokb 
—Assault  by  Sebvant— Scope  of  Emplot- 

UENT. 

Where  plaintUF  went  to  defendants'  station, 
purdiaaed  a  ticket,  and  was  assaulted  by  de- 
fendants' ticket  agent  while  plaiutiS  was  en- 
deavoring to  induce  him  to  return  the  change  to 
which  plaintiff  claimed  himself  entitled,  the  as- 
sault was  committed  by  the  agent  while  acting 
within  the  scope  of  his  employment,  for  which 
defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1119-1124,  1140, 1141 ;  Dec.  Dig. 
I  283.*] 

2.  Cabbiebs  (8  247')—"Passengeb"— Initia- 
tion OF  Relation — Pubchasino  Tickets. 

Where  plaintiff  went  to  defendants'  railroad 
station  to  take  passage  on  a  train  expected  short- 
ly to  arrive,  and  was  assaulted  by  the  ticket 
agent,  while  endeavoring  tn  induce  him  to  retnm 
plaintiff's  change,  plaintiff  was  a  passenger  to 
whom  the  carrier  owed  the  duty  of  protection 
from  unlawful  assaults  by  strangers  or  em- 
ployes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  984-093 ;   Dec.  Dig.  |  247.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passenger.] 

3.  Cabbiebs  (§  321*)— Injubies  to  Pabsenoeb 
— Tbial— Instbuction- Applioabujty  to 
Evidence. 

Where  plaintiit  was  assaulted  by  defend- 
ants' ticket  agent,  while  purchasing  a  ticket  over 
defendants'  railroad,  a  request  to  charae  that,  if 
the  assault  grew  out  of  a  personal  difficulty  be- 
tween plaintiff  and  defendants'  agent,  plaintiff 
could  not  recover,  was  properly  refused,  as  not 
applicable  to  the  case-made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  1247,  1326-1336.  1343;  Dec.  Dig. 
S  321.*] 

4.  Cabbiebs  ({  319*)— Injuries  to  Passenoeb 
— Dahaoes— Exckssivenebs. 

Plaintiff,  a  boy  of  16,  went  to  defendants' 
station  to  purchase  a  railroad  ticket.  He  testi- 
fied that  he  gave  the  agent  50  cents,  the  fare 
t>eing  38  cents,  and,  when  be  requested  the  agent 
to  return  his  change,  the  agent  threw  a  metal 
stamp,  at  plaintiff,  striking  him  on  the  head, 
making  a  scalp  wound,  and  also  threatened  to 
throw  an  inkstand  at  him.  The  blow  did  not 
knock  plaintiff  down,  and  he  walked  around  the 
station  a  few  minutes,  then  went  to  a  physician, 
who  dressed  his  wound,  and  testified  that  it  was 
only  a  flesh  wound  without  injury  to  the  skull 


or  brain.    Plaintiff  returned  to  the  train,  and 

went  to  his  home  without  assistance,  and  bis 
wound  was  dressed  four  or  five  times  by  another 
physician,  who  testified  that  it  healed  rapidly 
and  after  ten  days  or  two  weeks  plaintiff  re- 
ceived no  further  medical  attention,  and  there 
was  no  evidence  that  his  injury  was  permanent 
On  a  former  trial  a  verdict  allowing  .f  500  actual 
and  $600  punitive  damages  was  set  aside  as  ex- 
cessive, but  on  a  second  trial  on  the  same  dam- 
ages, a  verdict  allowing  $1,000  actual  and  $500 
punitive  damages  was  sustained  by  the  same 
judge.  Held,  that  the  second  verdict  was  exces- 
sive and  should  be  reduced  to  the  verdict  ren- 
dered at  the  first  triaL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  it  1338-1345;   Dec.  Dig.  I  319.*] 

Robertson,  P.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Frank  Kelly,  Judge. 

Action  by  Oble  Bledsoe  by  B.  F.  Bledsoe, 
his  next  friend,  against  Thos.  H.  West  and 
others,  as  receivers  of  St  Louis  &  San  Fran* 
Cisco  Railroad  Comphny.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed 
conditionally. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Wliy- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  G.  6.  Sbepard  and 
Everett  Beeves,  both  of  Caruthersvllle,  for 
respondent 


ROBERTSON,  P.  J.  This  action,  against 
the  receivers  of  the  St  Louis  &  San  Frands- 
co  Railroad  Company,  was  brought  to  recover 
actual  and  punitive  damages  for  an  assault 
made  upon  plaintiff  by  defendants'  ticket 
agent  at  Caruthersvllle.  This  appeal  is  by 
defendants  from  the  result  of  the  second 
trial,  In  which  a  judgment  was  obtained  by 
plaintiff  for  $1,000  actual  and  $600  punitive 
damages.  The  first  trial  resulted  in  a  judg- 
ment for  $500  actual  and  $600  punitive  dam- 
ages. Both  trials  were  to  a  jury,  and  the 
court  granted  a  new  trial  as  to  the  first  ver- 
dict on  the  ground  that  It  was  excessive. 
Whether  the  actual  or  punitive  damages,  or 
both,  were  considered  excessive  Is  not  dis- 
closed. The  same  Judge  who  sustained  the 
motion  for  a  new  trial  as  to  the  first  verdict 
passed  on  and  overruled  a  sUnllar  motion  aa 
to  the  verdict  here  Involved. 

The  plaintiff,  a  small  boy,  16  years  of  age, 
went  to  the  defendants'  depot  In  Caruthers- 
vllle, 10  or  15  minutes  before  train  time,  for 
the  purpose  of  taking  passage  on  defendantsT 
train  to  Holland.  He  went  to  the  ticket 
window,  called  for  and  was  delivered  a  ticket 
to  that  point  by  the  man  in  charge.  Plaintiff 
gave  the  agent  60  cents,  the  fare  being  38 
cents.  Plaintiff  stood  there  a  short  time  and 
remarked  to  the  agent:  "Say,  pardner,  you 
forgot  to  give  me  my  change."  The  agent  re- 
plied: "I  haven't  got  no  pennies."  The 
plaintiff  waited  a  short  time,  and  then  said: 
"Well,  give  me  my  dime  then."  The  agent 
then,  retorted:  "Tou  beard  what  1  said" — 
and  threw  a  metal  stamp,  used  for  stami^ng 
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ti4^ets,  at  plaintiff,  strlblnK  him  on  the  head. 
The  agent  then  picked  up  an  Inkstand  as  If 
to  throw  that,  but,  on  the  suggestion  of  some 
one,  desisted.  The  testimony  of  the  defend- 
ants' witnesses  was  to  the  effect  that  plain- 
tiff nsed  abusive  language,  and  thereby  pro- 
voked the  assanlt,  but  that  question  was 
submitted  to  the  Jury  and  found  adversely 
to  defendants. 

The  plaintiff  pleads  the  facts  as  above  stat- 
ed, and  alleges  that  at  said  time  the  agent 
was  acting  within  the  line  and  scope  of  his 
employment. 

The  errors  assigned  are  refusal  to  direct  a 
verdict  for  defendant,  giving  and  refusing  in- 
structions, and  ezcecslve  verdict. 

It  is  said  that  the  peremptory  Instruction 
should  have  been  given  (a)  because  the  agent 
in  making  the  assault  "was  not  within  the 
scope  of  his  employment,  and  did  not  pertain 
to  hla  particular  duties  under  the  employ- 
ment," and  (b)  the  difficulty  was  personal  to 
the.  agent  and  was  brought  on  by  plaintiff's 
own  misconduct. 

[1]  It  was  the  duty  of  the  agent  to  sell 
tickets,  collect  the  price  therefor,  and  re- 
turn change  received  in  so  doing.  In  these 
transactions,  and  in  baffling  the  plaintiff  in 
his  effort  to  secure  his  change,  he  was  acting 
within  the  scope  of  his  employment,  and  If 
as  an  incident  thereto,  and  a  result  thereof, 
he  committed  a  tort  the  master  Is  liable. 
Shamp  V.  Lambert,  142  Mo.  App.  667,  574, 
121  S.  W.  770;  BoulUon  V.  Laclede  Gas  Com- 
pany, 148  Mo.  App.  4^,  473,  129  S.  W.  401; 
Chandler  v.  Gloyd,  217  Mo.  894,  412,  118  ». 
W.  1073. 

[2]  Another  valid  reason  for  refusing  the 
peremptory  instruction  is  that  the  plaintiff 
assumed  a  burden  greater  than  was  neces- 
sary on  hla  part  The  plaintiff  became  a 
passenger  when  he  went  to  the^  depot  to  take 
passage  on  defendants'  train  (Albln  v.  Chica- 
go, Rock  Island  ft  Pacific  Railway  Co.,  103 
Mo.  App.  308,  316,  77  S.  W.  153),  and,  there- 
fore, the  defendants  owed  him  the  duty  of 
protecting  him  from  unlawful  assaults  by 
strangers  and  Its  employee.  Shelby  v.  Metro- 
politan St.  By.  Co.,  141  Mo.  App.  514,  617, 
125  8.  W.  1189;  Tanger  v.  Southwest  Mo. 
By.  Co.,  85  Mo.  App.  28,  81;  Keen  v.  St 
Louis,  I.  M.  ft  S.  B.  Co.,  129  Mo.  App.  801, 
307,  108  S.  W.  1125 ;  Farber  v.  Mo.  Pac.  By. 
Co.,  116  Mo.  81,  91,  22  S.  W.  681.  20  L.  B.  A. 
350.  A  sufficient  answer  to  the  second  rea- 
son, (b),  urged  for  the  giving  of  the  pei^ 
emptory  Instruction,  is  that  the  Jury  found 
the  assumed  fact  therein  stated  against  de- 
fendants. 

[I]  The  defendant  complains  of  the  re- 
fnsal  of  the  court  to  give  an  instruction  to 
the  effect  that  if  the  assault  grew  out  of  a 
personal  difficulty  between  the  agent  and 
plaintiff  that  then  he  could  not  recover.  The 
instmctlon  was  properly  refused,  because  it 
Is  shown  by  all  of  the  testimony  that  it  grew 
out  of  the  bnsinesB  of  the  sale  of  a  ticket,  as 
above  stated,  and  also  the  same  hypothesis 


is  included  in  an  instruction  given  at  the  re- 
quest of  the  defendants. 

Defendants  complain  of  the  refusal  of  an 
instruction  asked  that  stated  plaintiff  should 
not  recover  punitive  damages.  This,  It  la 
stated  in  the  brief,  should  have  been  given, 
because  plaintiff  used  insulting  language  in 
his  controversy  with  the  agent,  but  all  of  his 
witnesses  testified  he  did  not  and  the  Jury 
so  found  under  an  Instruction  given  at  the 
request  of  defendant.  It  was  not  error  to  re- 
fuse  this  Instruction. 

Lastly,  It  is  said  the  verdict  for  actual 
damages  is  excessive.  A  gash  about  two 
Inches  In  length  was  cut  on  plalntUTs  head  to 
the  skull.  He  and  his  father  testified  that 
he  had  been  unable  to  work ;  that  he  was 
nervous  and  could  not  sleep  as  before  the  In- 
Jury,  OThe  doctor  who  first  dressed  the  wound, 
called  by  defendants  as  a  witness,  tes- 
tified that  snch  a  lick  as  this  might  result 
as  plaintiff  testified  that  it  had.  This  doctor 
also  said  that  an  internal  injury  might  be 
caused  without  a  break  of  the  skin  and  that 
complications  might  arise  later  that  were  not 
indicated  soon  after  the  injury.  Defendants 
cite,  in  support  of  this  contention,  Briscoe 
V.  Metropolitan  St  By.  Co.,  222  Mo.  104,  117- 
121.  120  S.  W.  1162,  where  the  plaintiff  re- 
ceived a  slight  cut  on  the  chin  and  other  al- 
leged injuries  the  court  was  Inclined  to  think 
were  feigned,  yet  he  was  required  to  reduce 
his  Judgment  to  only  $3,000.  An  examination 
of  the  cases  of  Marriott  v.  Mo.  Pac.  By.,  142 
Mo.  App.  109,  203,  126  S.  W.  231,  and  Lorton 
V.  Wabash  By.  Co.,  169  Mo.  App.  659,  667, 141 
S.  W.  478,  cited  by  appellants,  will  disclose 
that  the  amount  to  which  the  Judgments 
were  there  reduced  then  exceeded  in  amount 
the  sum  recovered  here,  and  the  injuries 
were  probably  less  than  in  this  case.  The 
verdict  In  this  case  is  not.  In  my  opinion,  so 
excessive  as  to  require  any  Interference 
therewith  (Dean  v.  Wabash  Bailroad,  229 
Mo.  425,  467,  468,  129  S.  W.  063;  Sampson 
V.  St  Loots  &  San  Francisco  By.  Co.,  156  Ma 
App.  419,  138  S.  W.  98;  Moudy  v.  St  Louis 
Dressed  Beef  &  Provision  Co.,  140  Mo.  App. 
413,  130  S.  W.  476),  and  that  it  should  be  UU' 
conditionaUy  affirmed,  but  as  the  majority  of 
the  court  entertain  a  different  view  of  this 
phase  of  the  case,  as  stated  in  a  separate 
opinion  by  FABBINOTON  and  STURQIS, 
JJ.,  the  Judgment  wUl  be  affirmed  it  the 
plaintiff,  within  10  days  after  this  date,  will 
remit  $500  of  the  actual  damages  allowed 
him;  otherwise  the  Judgment  will  be  reverse 
ed  and  the  cause  remanded. 

FABBINGTON  and  STURGIS,  JJ.,  con- 
cur, except  as  to  the  last  paragraph  relating 
to  damages,  and  file  a  separate  oiilnion. 

,  FABBINGTON  and  STDBGI8,  JJ.  We 
concur  in  the  foregoing  opinion,  except  as  to 
the  last  paragraph  and  think  that  the  verdict 
of  the  Jury  Is  excessive  and  that  plaintiff 
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ahouia  be  reqnired  to  remit  the  actual  dam- 
ages to  an  amount  not  exceeding  $500. 

[4]  As  stated,  the  trial  court  set  aside  the 
first  verdict  allowing  $500  actual,  and  $500 
punitive,  damages  as  being  excessive.  It  was 
stated  at  the  argument  that  the  trial  Judge 
refused  to  set  aside  the  present  verdict, 
though  larger  than  the  first  one,  on  the 
ground  that  in  setting  aside  the  first  verdict 
as  being  excessive  he  did  so  because  it  was 
against  the  weight  of  the  evidence  as  to  the 
amount,  and  that  the  trial  court  was  not  al- 
lowed to  grant  a  new  trial  a  second  time  be- 
cause the  verdict  is  against  the  weight  of 
the  evidence.  B7  reference  to  Chouquette  v. 
So.  B.  R.  Co.,  162  Mo.  257,  266,  53  8.  W. 
887,  and  cases  there  cited,  it  is  held  that  in 
setting  aside  a  verdict  because  of  being  ex- 
cessive or  inadequate  the  court  does  not 
necessarily  do  so  because  against  the  weight 
of  the  evidence,  but  because  the  verdict  Is 
the  result  of  passion  or  prejudice,  or  miscon- 
duct of  the  Jury. 

The  two  trials  were  only  a  few  months 
apart.  The  evidence  as  to  plaintifTs  injuries 
is  practically  the  same  on  the  second  trial  as 
on  the  first  There  Is  nothing  in  the  evi- 
dence to  show  any  new  developments  in  the 
injuries,  or  any  reason  whatever  for  saying 
that  the  Injuries  were  worse  at  the  second 
trial  than  at  the  first  The  plalntUf  had  re- 
ceived no  medical  attention  or  examination 
during  the  Interval.  The  two  physicians  who 
testified  had  the  same  knowledge  of  his  in- 
juries at  the  first  trial  as  at  the  second.  Nei- 
ther plaintiff  nor  his  father  claimed  that  any 
new.  symptoms  had  developed  or  that  he  was 
in  any  worse  condition  during  the  last  two 
or  three  months  than  he  was  before.  The 
physician  who  first  examined  him  and  dress- 
ed his  wound  testified  positively  that  he 
made  a  careful  examination,  and  that  the 
wonnd  was  only  a  fiesh  wound,  and  no  in- 
jury to  the  skull  or  brain  resulted.  The  oth- 
er physician  dressed  his  wound  four  or  five 
times,  found  nothing  to  Indicate  that  it  was 
more  than  a  flesh  wound,  said  that  it  healed 
rapidly  and  after  ten  days  or  two  weeks  the 
plaintiff  received  no  medical  attention  what- 
ever. The  blow  did  not  knock  plaintiff  down, 
and  he  stood  around  the  depot  four  or  five 
minutes,  walked  out  the  door  alone,  and 
then  went  with  a  companion  up  town  to  have 
the  wound  dressed.  He  returned  to  the  train 
and  went  home  without  any  assistance. 
There  is  no  claim  for  loss  of  wages.  The  in- 
Jury  occurred  in  July  and  the  plaintiff  helped 
in  gathering  the  cotton  crop  In  September 
and  October,  and  then  attended  school  dur- 
ing the  winter.  He  Increased  in  weight  from 
the  time  of  bis  injury  to  the  second  trial, 
about  eight  months,  some  13  or  14  potands. 
The  trial  court  did  not  submit  the  case  on 
the  measure  of  damages  so  as  to  allow  the. 
Jury  to  find  anything  for  permanent  Injury 
or  fatute  pain  or  suffering.    This  was  cor- 


rect, because  the  evidence  did  not  Justify  any 
such  submission.  The  case  was  correctly 
tried  on  the  theory  that  whatever  injuries 
plaintiff  had  received  were  cured,  and  that 
his  pain  and  suffering  was  In  the  past 


CODY  ▼.  liUSK  et  aL    (No.  1816.) 

(Springfield   0>urt   of  Appeals.     MissourL 
Dec.  12,  1914.) 

1.  Mabteb  and  Servant  ({  265*)— Injubt  to 
Sebvant— Pbksumption— Nkqliobnck. 

While  there  is  no  presumption  of  negligence 
from  the  mere  fact  of  injury  to  a  servant,  yet 
where  Injury  to  a  servant  was  traced  to  a  de- 
fect in  horses  supporting  a  scaffold,  with  exten- 
sions consisting  of  upright  boards  five  inches 
wide  and  one  inch  thick,  nailed  to  the  upper 
crosspiece  of  the  horse*  by  one  naU,  havmg 
notched  tops  supporting  a  bar  from  which  was 
suspended  a  motor  used  in  drilling  boles  in  an 
upright  boiler,  one  of  which  extensions,  without 
any  violent  movement  or  extra  weight,  gave  way 
and  caused  him  to  fall,  the  proof  of  the  occur- 
rence and  its  attending  circumstances,  in  the 
absence  of  any  explanation,  and  without  the  aid 
of  any  presumption  from  ue  occurrence  alone, 
warranted  an  inference  of  actionable  negligence. 
In  that  the  injury  was  due  to  a  defective  appli- 
ance furnished  by  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  877-808,  855;  Dec.  Dig. 
{  265.»r 

2.  Mastkb  and  Sbbtaht  (|  125*)— Appuaho- 
Bs  FOB  WoBK— Defects— AcTDAi.  ob  Con- 
structive Notice. 

A  defect  in  the  original  construction  of 
horses  used  to  support  a  scaffold  and  extensions 
to  support  a  motor  nsed  In  drilling  an  upright 
boiler,  made  by  defendant's  servants,  charged 
defendant  with  actual  knowledge  thereof;  and. 
If  the  defect  resulted  from  long  usage  without 
any  inspection,  it  would  warrant  a  finding  of 
the  master's  constructive  notlc& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  243-251;  Dec  Dig.  { 
125.*] 

8.  Mastkb  and  Scbtant  (S  124*)— Masteb'b 
DuTT— Sai^  Appliances. 

It  is  a  master's  duty  to  inspect  the  appli- 
ances furnished  to  a  servant  for  use,  both  to  see 
that  they  are  reasonably  safe  to  start  with,  and 
to  keep  them  in  that  condition,  so  that  the  duty 
to  inspect  and  make  ordinary  mechanical  tests 
at  reasonable  intervals  is  an  affirmative  and 
continuous  duty ;  and  tlie  master  must  take  no- 
tice that  instrumentalities,  such  as  wooden 
horses  nsed  in  supporting  scaffolding,  deteriorate 
and  weaken  by  usage. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  {{  235-242;  Dec  Dig.  { 

4.  Master  and  Servant  (§  233*)— Applianc- 
es iwK  Work  —  Selection  bt  Servant  — 
Contbibtitobt  Neolioencb. 

The  principle  that  a  servant  is  KIlUtT  of 
negligence  as  a  matter  of  law  in  selecting  a  de- 
fective appliance  out  of  a  large  number  applies 
only  to  such  defects  as  are  so  obvious  that  rea- 
sonable care  must  lead  to  their  discovery;  and 
where  a  servant  made  use  of  his  eyes  in  select- 
ing a  wooden  horse  which  appeared  to  be  sound 
and  safe  out  of  a  number,  some  good  and  some 
bad,  that  was  all  the  law  reqnired  of  him;  but 
if  the  defect  had  been  so  obvious  that  a  man  of 
his  knowledge  and  experieoee  would  have  dis- 
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coyered  it  by  ordinary  care,  it  would  have  been 
his  duty  to  discard  Boch  defectiTe  appliance  and 
select  another  apparently  safe,  or  to  make  the 
necessary  repair. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  681,  684-686,  701-T42; 
Dec.  Dig.  §  233.*] 

6.  Mabteb  and  Sebvant  (J  236*)— Appi.iano- 

KS    FOB    WOBE— CiONTBIBUIOBT   NeOUOKNCB 

— Reuance  on  Hasteb's  Inspection. 

Unless  the  duty  to  inspect  appliances  fur- 
nished him  for  work  is  imposed  on  the  servant, 
he  may  rely  on  the  master's  discharge  of  such 
duty,  and  on  the  tools  and  appliances  furnished 
■a  being  reasonably  safe. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §}  710-722;  Dec.  Dig.  § 
235.»] 

6.  Masixb  and  Sbbvani  (S  238*)— Applianc- 
es fob  Wobk— Oontbibutobt  Neolioencb. 

A  servant  working  on  a  scaffold  11  feet 
high,  supported  by  wooden  horses,  with  board 
extensions  5  inches  wide  and  1  inch  thick, 
notched  at  the  top  to  support  a  l>ar  from  which 
was  suspended  a  motor  used  in  the  work  of  drill- 
ing, wns  not  necessarily  negligent  in  staying 
on  the  platform  while  his  helper  was  moving 
one  end  of  the  horse  a  few  inches,  and  who  then 
went  to  the  other  end  so  that  little,  if  any,  of 
bis  weight  was  on  the  end  bong  moved,  and 
receiving  injury  by  the  giving  way  of  one  of 
the  extensions  through  a  defect  not  apparent  to 
him ;  sinc«  he  was  only  required  to  do  what  a 
reasonably  prudent  man  would  do  under  the 
circumstances,  relying  on  the  master  to  furnish 
him  safe  appliances  to  work  with. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  681,  743-748 ;  Dec  Dig. 
1238.*] 

7.  Mabteb  and  SmrvANT  (J  135*)— Injubt  to 
Sebvant— Unsaie  Method  of  Wobk. 

The  placing  of  an  11-foot  boiler  on  end  in- 
stead of  in  a  horizontal  position,  necessitating 
a  scaffold  and  extensions  to  support  a  servant 
engaged  in  drilling  holes  in  the  boiler  and  a 
motor  used  in  bis  work,  was  not  of  Itself  negli- 
gence which  would  warrant  a  recovery  for  in- 
jury from  the  giTing  way  of  the  extension  and 
a  fall  of  the  scaffold,  as  in  order  to  establish 
negligence  more  mast  be  shown  than  that  the 
method  of  doing  the  work  was  different  from 
that  used  by  others,  and  within  the  limitations 
of  reasonable  safety  the  master  may  conduct 
his  work  in  his  own  way,  even  if  another  meth- 
od is  less  dangerous.       , 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  271,  281,  293 ;  Dec.  Dig. 
f  135.*] 

8.  Masteb  and  Sebvant  f|  130*)— Injubt  to 
Sebvant— Method  of  Wobk— Custom. 

In  such  case,  the  servant  could  prove  that 
the  master  adopted  a  method  less  safe  than  the 
usual  method,  though  the  less  safe  method  must 
be  one  which  is  not  itself  reasonably  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  264,  266,  276;  Dec.  Dig. 

9.  Mabteb  and  Sebvant  (1 135*)— Iwjttbt  to 
Sebvant— Method  of  Wobk— Evidence. 

A  master  charged  with  negligence  in  bis 
method  of  work  may  disprove  it  by  showing  that 
the  act  done  or  the  instrumentalities  or  method 
used  conformed  to  common  usage  in  the  same 
business;  but,  while  conformity  to  usage  dis- 
proves negligence,  nonconformity  to  usage  does 
not  prove  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser\'ant  Cent  Dig.  {g  271,  281,  293;  Dec.  Di«. 
i  135.*] 


10.  Masteb  and  Sebvant  (t  129*)— Injubt  to 

Sebvant— Method    of   Wobk— "Peoximate 

Cause." 

The  method  of  drilling  an  11-foot  boiler  by 
standing  it  on  end  and  using  a  scaffold  consist- 
ing of  wooden  horses  supporting  crosswise 
planks,  with  extensions  consisting  of  jilanks  5 
mches  wide  and  1  inch  thick,  fastened  to  the 
horses  by  only  one  nail,  with  notched  tops  for  a 
rod  supporting  a  motor  used  in  the  work,  in 
the  course  of  which  one  of  the  extensions  gave 
way  as  the  horse  was  being  moved  a  few  inches, 
causing  a  servant's  fall  and  injury,  was  not 
the  proximate  cause  of  the  injury;  the  negli- 
gence which  is  the  "proximate  cause"  of  an  in- 
jury being  that  negligence  which  operates  to 
produce  particular  consequences  without  the  in- 
tervention of  any  independent  unforeseen  cause, 
without  which  the  injury  would  not  have  oc- 
curred, that  negligence  which  sets  in  motion  a 
train  of  events  which  in  their  natural  sequence 
might  and  ought  to  be  expected  to  produce  an 
injury,  if  undisturbed  by  any  independent  or 
intervening  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g|  257-263;  Dec.  Dig.  g 
129.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

Appeal  from  Circuit  Coort,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  Joseph  Cody  against  James  W. 
Lusk  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

Mann,  Todd  &  Mann,  of  SprlngQeld,  anfl 
W.  F.  Evans,  of  St  Louis,  for  appellants. 
Fielding  P.  Sizer,  of  Monett,  for  respondent 

STURGIS,  J.  Plalntlfl  recovered  a  Judg- 
ment for  personal  Injuries  received  by  bim 
while  In  the  employ  of  defendants,  as  re- 
ceivers of  the  St  Louis  &  San  Frandsca 
Railroad  Company,  In  the  capacity  of  a 
boiler  maker  working  at  defendants*  shops  in 
Springfield,  Mo.  His  Injuries  resulted  from 
a  fall  from  the  scaffold  on  which  he  was 
working  at  drllUng  flexible  sleeves  from  the 
boUer  sheet  of  a  locomotivei  using  for  that 
purpose  a  drill  operated  by  electric  t>ower. 
The  locomotive  boiler  on  which  he  was  work- 
ing had  been  stripped  from  the  trucks  and 
other  machinery  and  set  up  on  end  on  the 
floor  in  a  perpendicular  manner;  the  top  be- 
ing between  11  and  12  feet  high.  Part  of  the 
work  had  to  be  done  near  the  top,  and  In  do- 
ing this  plaintiff  used  a  scaffold  made  of  two- 
"wooden  horses"  with  boards  16  to  20  feet 
long  extending  horizontally  from  one  to  the- 
other,  forming  a  platform  on  which  he  stood 
at  bis  work.  These  horses  were  about  10  feet 
high,  each  formed  of  two  ladders,  similar  to 
an  ordinary  carpenter's  ladder,  hinged  to- 
gether at  the  top  and  spreading  at  the  bot- 
tom, with  an  iron  rod  near  the  bottom  ex- 
tending from  one  to  the  other  so  as  to  keep 
them  from  spreading  fu'rther  aiMurt,  making 
a  horse  on  the  principle  of  a  stepladder 
which  would  stand  without  leaning  against 
anything.     The  platform  was  made  of  two 
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boards  about  a  foot  wide  resting  on  a  cross- 
piece  of  each  ladder  or  horse  and  could  be 
made  higher  or  lower  by  putting  these  boards 
on  higher  or  lower  crosspieces. 

The  motor  used  weighed  about  150  pounds 
and  was  suspended,  raised,  and  lowered  by 
means  of  a  chain  attached  to  it  and  passing 
over  an  iron  bar  made  of  2-inch  gas  pipe  ex- 
tending from  the  top  of  one  horse  to  the  top 
of  the  other,  and,  as  these  horses  were  not 
built  high  enough,  an  extension  to  each  was 
made  of  an  upright  board,  1  inch  thick  and 
5  Inches  wide  and  3  to  4  feet  long,  nailed  on 
each  horse  with  a  V-shaped  notch  sawed  In 
the  top  of  each  extension  and  the  pipe  laid 
in  these  notches.  This  horizontal  bar  sup- 
porting the  motor  was  therefore  about  13  or 
14  feet  from  the  floor,  and  the  chain  passing 
over  it  held  the  motor  suspended  at  one  end 
and  a  balance  weight  at  the  other.  The  cause 
of  plaintiff's  fall  and  resultant  injury  was 
that  it  was  necessary  in  drilling  to  have  the 
motor  at  right  angles  with  the  hole  being 
drilled,  and  to  do  this  to  move  from  time  to 
time  by  sliding  along  the  floor  one  of  the 
horses  a  distance  of  from  2  to  5  or  6  inches. 
The  plaintiff  had  a  helper  in  doing  his  work 
and,  while  the  helper  was  moving  one  of 
these  horses  for  the  purpose  Just  mentioned, 
the  extension  thereon  gave  way,  letting  down 
the  end  of  the  rod  supporting  the  motor, 
which  in  tarn  slid  down  against  the  horse, 
tipping  it  over,  and  the  whole  thing  collapsed, 
throwing  plaintiff  to  the  floor,  one  of  the 
boards  falling  on  him  and  breaking  his  leg. 

The  petition,  after  stating  that  while 
plaintiff  was  working  with  the  boiler  placed 
in  an  upright  iwsition  the  scaffold  fell  by 
reason  of  the  extension  giving  way,  alleges 
defendants'  negligence  as  follows: 

"Plaintiff  states  that  his  injuries  as  afore- 
said were  due  to  the  negligence  of  the  defend- 
ants in  failing  to  exercise  ordinary  care  to  fur- 
nish plaintiff  with  a  reasonably  safe  place  to 
work,  and  in  failing  to  exercise  ordinary  care 
to  furnish  plaintiff  with  reasonably  safe  horses 
and  extensions,  and  in  furnishing  plaintiff  with 
old  and  defective  and  insecure  horses  and  exten- 
sions, improperly  and  insecurely  fastened  there- 
to, or  extensions  too  wealc  and  insecure  to  sup- 
port the  weigiit  of  the  motor  and  balance  weight, 
when  the  defendants  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  of  the  de- 
fective and  insecure  or  too  weak  condition  of 
the  horses  or  extensions,  and  in  adopting  the 
metliod  of  doing  said  work  as  above  set  forth, 
which  was  not  a  reasonably  safe  method." 

The  answer  Is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence  that 
plaintiff  himself  selected  the  horse  with  the 
defective  and  Insecure  extension  from  a 
number  of  similar  ones  and  that  plaintiff 
voluntarily  remained  on  this  scaffold  while 
the  same  was  being  moved  and  adjusted 
while  be  could  and  should  have  descended  to 
the  floor. 

The  errors  complained  of  are  the  refusal 
to  direct  a  verdict  for  defendants  and  the  giv- 
ing and  refusal  of  instructions,  of  these  in 
their  order. 

[1]  The  defendants  insist  that  the  doctrine 


of  res  ipsa  loquitur  does  not  apply  to  an  ac- 
tion by  a  servant  against  the  master,  and 
that  nothing  showing  negligence  was  proven 
except  the  mere  fact  that  the  extension  board 
gave  way.  It  is  true  that  there  is  no  pre- 
sumption of  negligence  arising  from  the 
mere  occurrence  which  resulted  In  injury  to 
a  servant,  as  there  Is  in  case  of  a  passenger 
or  a  mere  stranger.  Bnt  where,  as  here,  the 
injury  to  the  servant  is  traced  to  a  defect  in 
a  particular  instrumentality  or  appliance  be- 
ing used  by  the  servant  in  his  work,  then 
there  are  many  cases  holding  that  the  proof 
of  the  occurrence  and  its  attendant  circum- 
stances furnishes  sufficient  proof  of  action- 
able negligence.  Thus,  in  Hamilton  v.  Rail- 
road, 123  Mo.  App.  619,  623,  100  S.  W.  671. 
673,  it  is  said: 

"There  is,  however,  authority  based  on  the 
best  of  reason,  showing  that  the  servant's  case 
may  be  made  out  by  mere  proof  of  the  occur- 
rence which  caused  the  injury  in  those  instances 
where  the  occurrence  itself,  without  the  aid  of 
a  presumption,  shows  negligence.  In  case  of  a 
passenger,  as  we  have  seen,  the  occurrence  itself 
may  not  show  negligence  and  the  presumption 
comes  to  his  relief.  But,  in  the  servant's  case, 
if  tile  occurrence  is  of  that  nature,  which,  of 
itself,  shows  negligence  without  the  aid  of  a 
presumption,  he  may,  as  just  stated;  make  a 
case  by  showing  the  occurrence  only." 

Blanton  v.  Dold,  109  Mo.  64,  74,  18  S.  W. 
1149,  Is  to  the  same  effect,  and  quotes  from 
Mooney  t.  Lumber  Company,  164  Mass.  407, 
28  N.  B.  352: 

"That  the  starting,  without  apparent  canse, 
of  the  carriage  of  a  sawing  machine,  when  left 
at  rest,  with  'the  lever  locked  which  was  used 
to  start  and  stop  it,'  whereby  the  plaintiff  was 
injured,  constituted  evidence  to  support  a  find- 
ing that  there  was  negligence  in  the  construc- 
tion or  condition  of  the  machine  with  reference 
to  its  reasonable  safety." 

In  Stoher  v.  BaUroad,  91  Mo.  609,  4  S.  W. 
389,  where  a  culvert,  over  which  a  train  pass- 
ed after  a  heavy  rain,  gave  way,  the  court 
held  that: 

"The  sudden  giving  way  of  a  part  of  the 
structure  is,  if  unexplained,  some  evidence  of 
negligence  in  its  construction." 

In  Johnson  v.  BaUroad,  104  Mo.  App.  588, 
592,  78  S.  W.  275,  where  carpenter  employes 
were  taking  up  a  floor,  using  a  crowbar  over 
the  place  where  plaintiff,  an  employe,  was 
working,  the  court  said: 

"The  only  evidence  is  that  it  fell  and  struck 
plaintiff  on  the  bead.  There  is  nothing  to  show 
why,  or  how,  it  fell.  We  lielieve  such  evidence 
sufficient  to  cast  upon  defendant  the  necessity 
of  explaining." 

See,  also,  Sackewltz  t.  Amer.  Biscuit  Mfg. 
Co.,  78  Mo.  App.  144, 161;  Shuler  ▼.  Ballroad, 
87  Mo.  App.  618;  Kelley  v.  BaUroad.  105  Mo. 
App.  365,  79  S.  W.  973. 

In  this  case  It  is  shown  that  the  extension 
board  Ave  inches  wide  and  one  Inch  thick 
was  naUed  only  to  the  upper  crossplece  of  the 
horse,  and  did  not,  as  In  case  of  some  others 
used  there,  extend  down  so  as  to  be  fastoied 
to  the  next  lower  crossplece  also.  Nor  was 
it  fastened  on  with  clasps  or  bolts,  as  was 
the  case  with  some  others  used  there.    One 
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witness,  the  plaintiff's  helper  at  the  time  of 
the  accident,  who  saw  It  after  the  accident, 
said  that  the  cause  of  Its  giving  way  was 
that  "the  nail  pulled  out  of  the  horse."  This 
implies  that  only  one  naU  was  holding  it  and 
this  one  not  "clinched,"  and  neither  party 
ventured  to  ask  him  directly  the  number  or 
size  of  the  nail  or  nails.  The  broken  horse 
was  defendants'  property,  was  left  with  It, 
and  plaintiff  was  never  able  to  Inspect  it  aft- 
em'ard  on  account  of  bis  severe  injury  ai\d 
long  stay  In  the  hospital.  It  was  shown  that 
there  was  no  violent  movement  of  or  extra 
weight  placed  on  the  extension  when  it  gave 
way.  It  did  so  while  being  used  as  It  was 
intended  to  be  used.  Under  the  authorities 
there  Is  sufficient  evidence,  in  the  absence  of 
any  explanation  by  defendants  of  its  cause 
otherwise,  to  warrant  an  Inference  that  this 
accident  was  caused  by  a  defective  appliance 
furnished  by  the  master. 

[2]  In  this  connection  defendants  say  that, 
even  If  defective,  there  is  no  evidence  to  war- 
rant the  Jury  In  finding,  as  It  was  required  to 
do,  that  the  defendants  had  knowledge  of  the 
defect,  or  that  It  existed  for  such  a  length 
of  time  as  to  warrant  a  finding  of  knowledge. 
It  Is  shown  that  these  horses  with  the  ex- 
tension pieces  nailed  thereon  had  been  In  use 
for  a  long  time  and  had  never  been  Inspected. 
It  is  not  shown,  and  It  does  not  matter,  wheth- 
er the  extension  board  was  originally  inse- 
curely fastened  or  had  become  so  by  long 
use,  or  both  combined.  If  the  defect  was  In 
the  original  construction,  then,  as  It  was 
made  by  defendants'  employes,  defendants 
could  be  charged  with  actual  knowledge,  and, 
if  It  became  so  by  long  usage  without  any  in- 
spection, the  jury  would  be  warranted  In 
finding  constructive  notice.  It  is  not  such  a 
defect  as  would  be  brought  about  in  a  short 
time  from  any  apparent  natural  cause. 

[3]  It  Is  defendants'  duty  to  use  reasonable 
care  in  furnishing  reasonably  safe  appliances 
in  the  first  Instance  and  to  keep  them  in  that 
condition  so  long  as  they  are  used.  This  im-' 
plies  the  duty  to  watch  over  and  Inspect  such 
appliances  both  to  see  that  they  are  reason- 
ably safe  to  start  with  and  to  keep  them  in 
that  condition. 

"In  cases  such  as  the  present,  the  duty  to  in- 
spect and  to  make  ordinary  mechanical  tests  at 
reasonable  intervals  is  an  affirmative  and  a  con- 
tinuous duty.  'It  will  not  do  to  say  that  hav- 
ing famished  suitable  and  proper  machinery 
and  appliances,  the  master  can  thereafter  re- 
main passive,  so  long  as  they  work  well  and 
seem  safe.  The  duty  of  inspection  is  affirmative 
and  must  be  continually  fulfilled  and  positively 
performed.  Anything  short  of  this  would  not 
be  ordinary  care.'  "  O^an  v.  Kailroad,  142  Mo. 
App.  248,  252, 128  S.  W.  191. 

See,  also,  Bible  •<'■  Ballroad,  160  Mo.  App. 
510,  630,  IM  S.  ^.  !«3;  Gutrldge  v.  RaUroad, 
106  Mo.  620,  626,  629,  16  S.  W.  943. 

If  It  l8  proper  to  hold,  as  the  court  did  of 
a  chain  In  the  Ogan  Case  and  of  a  roi)e  In  the 
Bible  Caw,  supra,  that  the  defendant  must 
take  notice  that  such  InstrumentaUtleB  de- 


teriorate and  weaken  by  usage  and  heavy 
strain,  why  is  this  not  true  of  the  instrumen- 
talities used  in  this  case? 

[4,  S]  We  come  now  to  consider  whether 
plaintiff  is  shown  to  have  been  guilty  of  con- 
tributory negligence  as  a  matter  of  law  and 
herewith  his  duty  to  make  Inspections  and 
slight  repairs.  We  cannot  agree  that  plain- 
tiff was  necessarily  guilty  of  negligence  in 
selecting,  out  of  a  number,  some  good  and 
some  bad,  a  defective  wooden  horse  with 
which  to  work.  In  the  first  place,  he  testi- 
fied that  he  made  no  selection,  that  the  boil- 
er and  these  horses  were  already  in  place, 
and  that  the  only  thing  done  by  blm  and  his 
helper  was  to  get  the  boards  used  as  a  plat- 
form. We  think,  also,  that  the  principle  that 
a  servant  Is  held  guilty  of  negligence  as  a 
matter  of  law  in  selecting  a  defecUve  appli- 
ance out  of  a  large  number  applies  only  to 
such  defects  as  are  so  obvious  that  the  use 
of  reasonable  care  must  lead  to  their  dis- 
covery. It  might  apply  to  one  selecting  a  dull 
pick  or  a  hammer  battered  or  worn  round. 
But,  as  we  have  seen,  the  duty  of  Inspection 
and  making  tests  to  discover  defects  is  orig- 
inally on  the  master  and  not  the  servant. 
Unless  this  duty  of  inspection  is  imposed  on 
the  servant,  he  may  rely  on  the  fact  that  the 
master  has  discharged  his  duty  and  that  all 
the  tools  and  appliances  furnished  are  rea- 
sonably safe.  3  Labatt's  Master  &  Servant, 
§  1270;  4  Labatt's  Master  &  Servant,  §§  1330, 
1336;  Combs  v.  ConstrucUon  Co.,  205  Mo. 
367,  378,  104  S.  W.  77,  120  Am.  St.  Rep. 
772.  Plaintiff  says  be  did  in  this  case  make 
use  of  his  eyes  and  looked  at  the  wooden 
horse  in  question  and  it  appeared  to  be  sound 
and  safe.  That  was  all  the  law  Imposed  on 
him  In  making  a  selection.  Gibson  v.  Bridge 
Co.,  112  Mo.  App.  594,  598,  87  S.  W.  3;  Yongue 
V.  Kailroad,  133  Mo.  App.  141,  159,  112  S.  W. 
985.  The  plaintiff  denied  that  any  duty  of 
inspection  was  Imposed  on  him  as  to  Uiese 
wooden  horses.  There  is  no  testimony  to  the 
contrary.  He  was  not  a  carpenter,  and  his 
business  was  to  work  on  boilers  with  the  tools 
and  appliances  furnished  him.  The  evidence 
shows  that  repairs  of  these  appliances  were 
usually  made  at  the  carpenter  shop.  Of 
course,  if  the  defect  had  been  so  obvious  that 
a  man  of  his  knowledge  and  experience  must 
have  discovered  It  by  using  ordinary  care, 
then  it  would  have  been  his  duty  to  have  dis- 
carded the  one  there  at  hand  apparently  for 
his  use  and  selected  another  apparently  safe, 
or  to  have  made  the  necessary  repair  by  driv- 
ing additional  nails  in  this  extension  and 
cUuchlng  them  or  putting  on  a  new  extension 
board  or  some  such  means.  But  that  is  not 
this  case. 

[I]  Nor  was  it  necessarily  negligence  that 
plaintiff  stayed  on  the  platform  while  his 
helper  was  down  moving  one  end  a  few  inch- 
es. The  plaintiff  went  to  the  other  end  or 
horse  and  stood  there,  and  there  was  little, 
if  any,  of  his  weight  thrown  on  the  end  being 
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moved  and  none  on  the  Iron  rod  or  extension 
which  gave  way.  Plaintiff  said  he  could  and 
did  to  some  extent  steady  the  Iron  bar  sup- 
porting the  motor  and  thereby  lessen  the 
danger  of  an  accident.  There  would  have 
been  danger  of  the  motor  or  boards  falling  on 
him  from  this  very  accident  had  he  been  on 
the  floor  assisting  to  more  the  wooden  horse. 
All  he  was  reouired  to  do  was  what  a  reason- 
ably prudent  man  would  do  under  the  dr- 
cumstances  relying  on  the  master  to  have  fur- 
nished him  safe  appliances  to  work  with. 
Viewed  from  the  hind-sight,  his  remaining 
on  the  platform  proved  to  be  the  more  dan- 
gerous In  this  particular  incident,  but  that  Is 
only  because  the  appliance  furnished  by  the 
master  proved  defective — a  fact  not  apparent 
to  him  and  which  he  was  not  required  to 
search  out.  The  evidence  is  certainly  not 
conclusive  that  he  knowingly  remained  in  a 
dangerous  position.  Johnson  v.  Railroad,  164 
Mo.  App.  600,  623,  14T  S.  W.  629;  Johnson 
V.  RaUroad,  160  Mo.  App.  69,  78,  141  S.  W. 
475;  Gordon  v.  Railroad,  222  Mo.  fil6,  536, 
121  S.  W.  80.  We  hold  therefore  that  the 
plaintiff  made  a  case  for  the  jury  on  the  neg- 
ligence of  defendants  in  famishing  the  wood- 
en horse  with  the  unsafe  and  Insecurely  fas- 
tened extension  to  support  the  motor,  and  we 
find  no  error  in  the  instructions  on  this  point 

[7-9]  We  find,  however,  that  the  court  sub- 
mitted the  case  to  the  jury  by  plaintiff's  in- 
struction on  defendants'  negligence  in  an- 
other respect,  the  method  of  doing  the  work, 
as  a  ground  of  negligence  separate  and  dis- 
tinct from  the  negligence  in  furnishing  a  de- 
fective appliance,  to  wit: 

"Or  if  you  find  that  the  method  adopted  by 
defendants  was  not  a  reasonably  safe  method, 
and  by  ordinary  care  defendants  could  have 
known  that  such  method  was  not  reasonably 
safe  in  time  to  have  avoided  injury  to  plaintiff, 
then  you  will  be  jastified  in  finding  the  defend- 
ants guilty  of  negligence." 

This  Instruction  appears  to  be  too  broad 
and  indefinite,  giving  the  Jury  a  roving  com- 
mission In  the  field  of  conjecture.  No  partic- 
ular method  is  pointed  out  by  the  instruction 
as  being  negligent  We  gather,  however,  from 
plaintiff's  brief  and  argument,  that  what  he 
claims.to  be  a  negligent  method  of  doing  the 
work  is  that  defendants  placed  the  boiler  on 
end  In  a  perpendicular  position,  thus  making 
it  alwut  eleven  feet  high,  instead  of  laying  it 
down  horizontally,  making  it  only  about  sev- 
en feet  high;  that  the  perpendicular  position 
alone  necessitated  the  extensions  being  placed 
on  the  horses  and  the  same  being  moved  from 
time  to  time  as  the  work  progressed.  It  was 
shown  that  placing  the  boiler  in  a  horizontal 
position  was  the  method  used  In  two  other 
railroads'  shops.  Under  this  evidence,  was 
this  method  of  doing  the  work  a  ground  of 
negligence  sufficient  to  warrant  a  recovery 
distinct  from  the  defective  extension?  We 
think  not.  In  order  to  establish  negligence, 
something  more  must  be  proven  than  that 
die  method  oi  doing  the  work  waa  different 


from  that  used  by  others.  It  Is  always  com- 
petent to  prove  custom  to  negative  negligence. 
Gordon  v.  Railroad,  222  Mo.  516,  535,  121  S. 
W.  80;  O'Mellla  v.  Railroad,  115  Mo.  205,  21 
S.  W.  503;  Overby  v.  Mears  MIn.  Co.,  144  Mo. 
App.  363,  374,  128  S.  W.  813.  It  would  be 
competent  to  prove  that  defendants  adopted 
a  method  "less  safe"  than  the  usual  one 
(Spencer  v.  Bruner,  126  Mo.  App.  94,  102,  103 
S.  W.  578),  though  the  less  safe  method  must 
be  one  not  reasonably  safe.  Negligence,  how- 
ever, Is  not  inferable  from  the  mere  fact  that 
the  method  used  is  not  that  used  by  others 
in  the  same  business.  Conformity  to  usage 
disproves  negligence,  but  nonconformity  does 
not  prove  It  A  party  charged  with  negli- 
gence may  disprove  it  by  showing  that  the 
act  done  or  the  Instrumentalities  or  method 
used  conformed  to  common  usage  In  the  same 
business,  but  the  converse  of  this  Is  not  true. 
Glenn  v.  Railroad,  167  Mo.  App.  100,  117,  150 
S.  W.  1092;  Chaffee  v.  Erie  R.  Co.,  140  App. 
Dlv.  38,  124  N.  Y.  Supp.  272;  8  Labatt's  Mas- 
ter &  Servant,  S§  946,  949;  Chicago  &  E.  I.  R. 
Co,  T.  Driscoll,  176  lU.  330,  62  N.  B.  921. 

Whether  the  holler  was  placed  on  end  or 
laid  horizontal,  the  wooden  horses,  with  the 
platform  and  iron  rod  supporting  the  motor, 
would  be  used.  The  only  difference  is  that 
when  horizontal  the  motor  need  not  be  raised 
quite  so  high,  dispensing  with  any  necessity 
for  extensions  or  the  horses  being  moved. 
But  making  the  horses  higher  in  the  first 
place  would  also  dispense  with  the  necessity 
for  extensions  so  that  negligence  might  as 
well  I>e  predicated  on  the  use  of  horses  too 
short  for  the  purpose  for  which  they  were 
being  used.  It  seems  apparent  therefore  that 
the  height  of  the  boiler  was  not  the  cause  of 
the  Injury  Independent  of  the  defective  wood- 
en horse.  If  the  wooden  horse  had  been  con- 
structed of  Bufllclent  height  without  exten- 
sions, this  accident  could  not  have  occurred 
as  It  did,  as  there  would  have  been  no  exten- 
sion to  give  way;  and  it  Is  apparent  that, 
had  the  extension  been  sufflclently  strong  and 
securely  fastened  to  the  horse,  the  appliance 
would  have  been  reasonably  safe  the  same 
as  if  the  horse  had  l)een  high  enough  without 
them.  There  Is  no  Inherent  danger  In  caus- 
ing a  servant  to  work  at  a  height  of  11  feet 
rather  than  7  feet;  and,  given  a  safe  place 
to  work,  the  increased  height  could  not  be 
a  ground  of  negligence  here. '  The  same  is 
true  of  the  fact  that  placing  the  boiler  on  eni 
instead  of  horizontal  necessitated  moving  one 
of  the  horses  a  few  inches  from  time  to  time. 
If  the  horses  had  been  kept  sufficiently  sub- 
stantial, either  in  the  original  build  or  with 
the  extensions,  to  stand  this  strain,  the  ac- 
cident would  not  have  occurred.  We  must 
keep  in  mind  that  within  the  limits  of  rea- 
sonable safety  the  master  has  a  right  to  con- 
duct his  business  in  his  own  way,  even  if  an- 
other method  is  less  dangerous.  Dickinson 
V.  Jenkins,  144  Mo.  App.  132,  128  8.  W.  280: 
Bradley  v.  Railroad,  138  Mo.  293,  802,  39  & 
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W.  763;  Stelnbaneer  v.  SpranI,  127  Mo.  541, 
562,  28  S.  W.  620,  30-  S.  W.  102,  27  Ll  R.  A. 
441;  Sotherland  v.  Lumber  Co.,  149  Mo.  App. 
338,  130  S.  W.  40;  Fleeman  ▼.  Bemls  Bfob. 
Bag  Co.,  159  Mo.  App.  593,  141  S.  W.  481. 

[IS]  Nor  was  ttie  method  of  doing  tbe  work 
tbe  proximate  cause  of  this  Injury.  The 
proximate  cause  was  tbe  defective  extension 
which  gave  wny. 

"  'A  proximate  cause  in  tbe  law  of  negligence 
ia  such  a  cause  as  operates  to  produce  particu- 
lar consequences,  without  tbe  intervention  of 
any  independent  unforeseen  cause,  without 
which  the  injuries  would  not  have  occurred.' 
Schwartz  v.  Railroad,  110  La.  534  [34  South. 
667].  That  negligence  ia  the  proximate  cauae 
of  the  injury  which  sets  in  motion  a  train  of 
events  that  in  their  natural  sequence  might,  and 
ought  to  be  expected  to,  produce  an  injury,  if 
undisturbed  by  any  independent  or  intervening 
cause.'  Holwersou  v.  Railway,  157  Mo.  loc.  cit. 
231  157  S.  W.  770,  50  L.  R.  A.  850]"-quoted 
in  Glenn  v.  Railroad,  167  Mo.  App.  109,  116, 
150  S.  W.  1092,  1095. 

In  that  case  It  was  held  that  where  a 
street  car,  approaching  a  switch  at  a  street 
crossing,  ran  away  and  became  nnmanag^- 
able  through  the  negligoice  of  the  motorman 
and  the  defective  brakes  and  thereby  ran 
Into  a  cnrve  of  the  switch  and  was  derailed 
resulting  in  plalntUTs  Injury,  tbe  manner  of 
constructing  the  switch  was  not  the  proxi- 
mate cause  of  the  Injury,  although  it  was 
shown  that  It  would  have  been  much  safer  if 
this  switch  had  been  so  constructed  as  to  be 
open  for  cars  running  straight  ahead  on  that 
street  instead  of  curving  to  the  cross  street 
Tbe  court  said: 

"Had  the  car  been  in  good  serviceable  order 
and  managed  in  a  reasonably  careful  manner, 
it  would  not  have  entered  the  curve  at  a  rapid 
rate  of  speed,  and  would  not  have  jumped  the 
track,  and  Glenn  would  not  have  been  killed.  It 
was  the  rapid  rate  of  speed  with  which  the  car 
entered  the  curve  that  caused  it  to  jump  the 
track." 

So  here.  If  the  extension  to  the  wooden 
horse  had  been  to  "good  serviceable  order," 
this  accident  would  not  have  happened.  In 
Saxton  V.  Railroad,  98  Mo.  App.  494,  502,  72 
S.  W.  717,  719,  the  court  held  that,  where  a 
person  was  caused  to  fall  in  alighting  from 
a  slowly  moving  train  by  reason  of  a  sudden 
and  quick  jerk  thereof,  the  starting  of  the 
train  before  such  person  had  time  to  get  off 
was  not  the  proximate  cause — that  the  sud- 
den quick  jerk  was  the  proximate  cause. 
The  court  said: 

"If  nothing  else  except  the  slow  moving  of 
the  train  before  he  had  time  to  leave  it  had  oc- 
-curred,  the  conclusion  is  irresistible  that  the  ac- 
cident would  not  have  happened.  The  failure 
to  hold  the  train,  at  most,  did  no  more  than  to 
furnish  the  condition,  or  give  rise  to  the  oc- 
casion, by  which  the  injury  was  made  possible." 

See,  also,  Strottman  v.  Railroad,  211  Mo. 
227,  270,  109  S.  W.  769.  It  seems  clear  that 
there  was  nothing  Inherently  dangerous  In 
causing  plaintiff  to  work  three  or  four  feet 
higher  than  he  would  if  the  boiler  had  been 
placed  horizontal,  nor  In  making  the  horses 
higher  by  extensions;  nor  In  making  It  nec- 


essary to  move  one  end  of  the  scaffold  a  few 
inches  from  time  to  time,  providing  always 
that  plaintiff  had  safe  appliances  on  which 
and  with  which  to  work.  His  Injury  must  be 
attributed  solely  to  negligence  in  not  furnish- 
ing safe  appliances  as  the  proximate  cause. 
It  results  that  the  method  of  doing  the  work 
should  not  have  been  submitted  as  a  ground 
of  negligence.  Defendants'  refused  instruc- 
tions D  and  F  should  have  been  given. 

Because  of  these  errors,  tbe  cause  is  re- 
versed and  remanded. 

ROBERTSON,  P.  J,  and  FARRINGTON, 
J.,  concor. 


QILMOBJEl    V.    MODERN    BBOTHERHOOP 
OF  AMERICA.    (No.  1416.) 

(Springfield  C!ottrt  of  Appeals.    MissourL    Dec. 
12,  1914.) 

1.  In8ura,kob  (S  819*)— Fbatkbnal  Socmnrv 
— Cebtified  Copy  of  Licensb  as  Evidknoe. 

A  prima  facie  showing  by  certified  copy  un- 
der Laws  1911,  p.  292,  providing  (section  1^ 
that  a  du^  certified  copy  of  its  license  shall 
be  prima  racie  evidence  that  the  licensee  is  a 
fraternal  benefit  society,  is  sufficient,  in  ab- 
sence of  contrary  evidence,  to  bring  it  within 
the  provisions  of  the  law  r^ating  thereto. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  |f  2006,  2007 ;   Dec.  Dig.  S  819.*] 

2.  Insubance    (I  694*) —Benefit  Associa- 
tion—Reqihsite  ot  Membership. 

Initiation  is  a  condition  precedent  to  mem- 
bership in  an  insurance  benefit  association. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  H  1834,  1886 ;   Dec.  Dig.  §  694.*] 

3.  iNSUBANCB    (1  818*)— ACTIOM    OH    BENEFIT 
CEBTHTIOATE— BVIDENCS. 

In  an  action  on  a  benefit  certiflcate,  de- 
fended on  the  ground  that  it  was  delivered  with- 
out the  initiation  required  by  defendant's  by- 
laws as  a  condition  precedent  to  membership,  it 
was  not  error  to  refuse  evidence  of  a  contrary 
custom  of  the  local  lodge  without  an  offer  to 
show  the  number  of  certificates  thus  delivered, 
or  that  SDcli  a  course  of  dealing  was  carried  on 
so  as  to  have  necessarily  been  known  to  the 
Supreme  Lod^e,  and  that  decedent  knew  they 
were  thus  delivered. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Sf  2003-2005;   Dec.  Dig.  S  818.*] 

4.  Insubakcb  (I  818*)- Action  on  Benefit 

CERTiyiCATB— BVIMNCK. 

By-laws  authorized  by  Laws  1911,  p.  292, 
§  22,  prohibiting  a  waiver  of  a  provision  for  in- 
itiation by  subordinate  officers,  and  requiring 
such  a  condition  precedent  to  membership,  were 
admissible. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§2003-2005;    Dec.  Dig.  §  818.*] 

5.  Insttbancb  (I  826*) — Action  on  Benefit 

CEBTIFI0ATB--QUE8TI0N    FOB    JUBY. 

Evidence  on  the  issue  of  decedent's  initia- 
tion as  a  member  held  insufficient  to  go  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  2009;    Dec.  Dig.  g  825.*] 

6.  Evidence  (j  684*)— "Prima  Facie  Case." 

A  prima  facie  case  is  that  which  is  re- 
ceived or  continues  until  tbe  contrary  is  shown, 
and  is  one  which  is,  in  absence  of  explamition 
or  contradiction,  an  apparent  case,  sufficient  in 
the  eyes  of  tiie  law  to  establish  the  fact,  and, 
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if  not  rebatted,  remains  sufficient  for  tliat  par- 
pose. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  {{  2424,  2426,  2427;  Dec.  Dig.  $ 
684.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  Case.] 

7.  Evidence  ({  684*)— "Peima  Facie  Evi- 
dence." 

Prima  facie  evidence  means  evidence  which 
is  snfiicient  to  establish  the  fact,  unless  rebat- 
ted ;  evidence  which,  standing  alone  and  unex- 
plained, would  maintain  the  proposition  and 
warrant  the  conclusion  to  support  which  it  is 
introduced. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2424,  2426,  2427;  Dec  Dig.  { 
584.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  Evi- 
dence.] 

8.  Tbial  (J  ie9*)— DiBEcnoif  of  Vebdict. 

It  is  as  much  the  duty  of  a  trial  court  to 
direct  a  verdict  for  defendant,  when  the  undis- 
puted facts  show  no  liability  to  have  been  in- 
curred, as  it  is  to  submit  conflicting  evidence  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  341,  381-387,  389 ;  Dec  Dig.  i  169.*] 

9.  iNStTRANCB  ({  817*)— POSSESSION  OF  BENE- 
FIT CEBTIFICATE— PBESUMFTIOn  AS  TO  REQ- 
ULABITT. 

In  the  absence  of  evidence.  It  is  presumed 
that  a  certificate  was  regularly  deposited  in 
proper  hands,  but  such  presumption  cannot  be 
permitted  to  contradict  plain  uncontroverted 
facts  as  to  how  it  got  into  the  hands  of  the  in- 
dividual. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1999-2002 ;    Dec.  Dig.  i  817.*] 

Appeal  from  Circuit  Court,  Dunklin  Conn- 
ty ;   W.  S.  C.  Walker,  Judge. 

Action  by  Cordelia  Gllmore  against  the 
Modern  Brotberhood  of  America.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Bradley  ft  McKay,  of  Kennett,  for  appel- 
lant Ely,  Pankey  &  Ely,  of  Kennett,  and 
Sparrow  &  Page,  of  Kansas  City,  for  re- 
spondent. 

FARRINGTON,  J.  This  is  an  action  by 
the  widow  of  David  OHmore  on  a  beneficiary 
certificate  for  the  sum  of  $1,000,  in  which 
her  husband  was  the  assured,  and  she  was 
named  the  beneficiary.  The  certificate  was 
issued  on  November  20,  1912,  and  was  de- 
livered by  the  secretary  of  the  local  lodge  of 
the  Modern  Brotherhood  of  America  at  Card- 
well,  Mo.,  either  on  December  4  or  December 
14,  1912,  at  which  time  the  proper  amount 
was  paid  by  the  assured  to  the  secretary  of 
the  local  lodge.  David  Gllmore  died  on  Jan- 
uary 6, 1913,  from  the  ravages  of  pneumonia. 
The  Supreme  Lodge  declined  to  furnish 
blanks  on  which  proof  of  his  death  could  be 
made,  and  instructed  the  secretary  of  the 
local  lodge  to  return  to  the  vrldow  the  two 
assessments  which  Gllmore  had  paid  him 
(one  was  paid  on  January  4th,  the  day  be- 
fore Gllmore  died).  She  refused  to  accept 
them,  and  brought  this  suit  To  defeat  the 
action    the    Supreme   Lodge   alleged   In    its 


answer  that  deceased  bad  never  been  Ini- 
tiated, adopted,  or  admitted  into  the  so- 
ciety as  a  member  thereof,  having  flrst  al- 
leged that  It  is,  and  was  at  all  times  men- 
tioned in  plaintiff's  petition,  a  fraternal  ben- 
efit society  organized  and  incorporated  under 
and  by  virtue  of  tlie  laws  of  the  state  of 
Iowa ;  "that  It  is  without  capital  stock,  and 
was  formed  and  organized,  and  Is  carried  on 
solely  for  the  mutual  benefit  of  Its  members 
and  their  beneficiaries,  and  not  for  profit; 
that  it  has  a  lodge  system,  with  ritualistic 
form  of  work  and  representative  form  of 
government,  and  makes  provision  for  the  pay- 
ment of  benefits  In  event  of  the  death  or  dis- 
ability of  its  members;  that,  as  such  fraternal 
benefit  society,  it  has,  and  had  at  all  times 
mentioned  in  plalntUTs  petition,  complied 
with  all  the  laws  of  the  state  of  Missouri  re- 
lating to  such  societies,  and  at  said  times  was 
engaged  in  transacting  the  business  of  sudi 
society  in  said  state  of  Missouri  by  authority 
of,  and  In  compliance  with,  the  law  of  said 
state."  The  answer  then  proceeds  to  set  forth 
provisions  appearing  in  the  application,  the 
certificate,  and  the  by-laws  of  the  society 
concerning  the  necessity  of  initiation  to  con- 
stitute an  applicant  a  member.  The  reply 
was  a  general  denial,  coupled  with  a  plea 
that  defendant  by  Its  acts  and  conduct  had 
waived  its  right  to  rely  on  failure  to  Initiate 
and  a  plea  of  estoppel.  At  the  close  of  all 
the  evidence  the  court  directed  a  verdict  for 
the  society,  and  plaintiff  appealed., 

[1]  Appellant  contends  that  respondent  did 
not  offer  suflSdent  evidence  to  bring  Itself 
within  the  provisions  of  our  law  relating  to 
fraternal  beneficiary  associations,  citing 
Thompson  v.  Royal  Neighbors,  154  Mo.  App. 
loc.  dt  121,  133  S.  W.  146.  Since  the  deci- 
sion in  that  case  the  law  as  to  fraternal  ben- 
eficiary associations  has  been  changed.  Laws 
1911,  N).  284  to  301.  SecUon  16  of  the  law 
as  it  now  stands  (Laws  1911,  p.  290)  provides: 
"A  duly  certified  copy  or  duplicate  of  such  li- 
cense shall  be  prima  facie  evidence  that  the  li- 
censee is  a  fraternal  l>eneflt  society  within  the 
meaning  of  this  act" — the  "license"  referred 
to  being  one  obtained  by  such  associations 
from  the  superintendent  of  the  insurance  de- 
partment of  the  state.  This  is  the  first  time 
that  provision  has  come  before  the  appel- 
late courts  of  this  state  since  its  enactment 
Respondent  compiled  with  that  law  and  at 
the  trial  Introduced  in  evidence  a  certified 
copy  of  its  license  to  do  business  in  Missouri 
as  such  society.  There  was  no  attempt  to 
overcome  this  prima  facie  showing ;  hence.  It 
was  sufficient.  However,  respondent  went 
further,  and  introduced  in  evidence  a  cer- 
tified copy  of  its  articles  of  incorporation, 
showing  that  It  was  organized  as  "a  fraternal 
beneficiary  society  for  the  sole  benefit  of  its 
members,  and  not  for  profit" ;  that  it  has  a 
"lodge  system,  with  ritualistic  form  of  wOTk 
and  representative  form  of  government" ;  that 
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provision  la  made  "tor  the  payment  of  bea- 
eflts  In  case  of  death" ;  and  that  "the  fund 
from  which  the  payment  of  such  benefits  shall 
be  made  and  the  expense  of  said  fraternity 
defrayed  shall  be  derived  from  t>eneflciary 
calls,  assessments,  and  dues  collected  from 
its  members."  See  Westerman  t.  Supreme 
Lodge  K.  of  P.,  196  Mo.  loa  cit.  701,  702,  9i  S. 
W.  470,  5  I*  R.  A.  (N.  S.)  1114.  Respondent 
also  introduced  in  evidence  the  laws  of  Iowa 
under  which  it  was  organized. 

Appellant  contends  that  the  Judgment 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  her, 
because  the  court  erred  in  admitting  in  evi- 
dence a  copy  of  the  purported  by-laws  of  the 
society  wlthont  proper  authentication.  It 
is  unnecessary  to  discuss  this  question.  Oil- 
more,  in  his  application  which  became  a  part 
of  his  certificate,  agreed  as  follows: 

"I  waive  for  myself  and  beneficiary  any  and 
all  rights  to  any  benefit  under  this  application, 
or  any  benefit  certificate  issued  thereon,  until 
*  *  *  I  shall  have  been  regularly  adopted  or 
initiated  in  accordance  with  the  ritual  o£  said 
society,  *  •  *  and  said  benefit  certificate 
shall  have  been  issued  in  pursuance  of  this  ap- 
plication and- delivered  to  me,  after  adoption  or 
initiation.    •    ♦    •" 

There  is  no  contention  that  Gilmore  was 
ever  Initiated,  and  it  is  shown  that  he  was 
never  in  the  lodge  room. 

It]  The  authorities  agree  that  Initiation  is 
a  condition  precedent  to  membership  in  such 
associations.  Porter  v.  Loyal  Americans,  167 
S.  W.  578,  and  cases  cited. 

[3,4]  Appellant  contends  that  the  conrt 
erred  In  not  permitting  her  to  prove  that  It 
had  been  the  custom  of  the  local  lodge  to 
not  exact  initiation,  and  that  such  conduct 
had  been  continued  on  the  part  of  the  local 
lodge  for  such  a  length  of  time  as  to  have 
necessarily  been  known  to  the  Supreme 
Lodge,  and  that  such  evidence  was  competent 
on  the  question  of  whether  or  not  the  defend- 
ant by  its  acts  was  estopped  to  deny  liability. 
On  cross-examination  of  defendant's  witness 
Jones,  secretary  of  the  local  lodge,  it  develop- 
ed that  during  the  year  he  had  been  secretary 
but  one  person  (besides  Gilmore)  had  applied 
for  membership.  Jones  testified  that  he  de- 
livered the  certificate  to  that  applicant  on 
November  19, 1912,  and  that  the  books  of  the 
local  lodge  showed  he  was  initiated  on  Feb- 
ruary 15,  1913.  He  testified  that  he  left  the 
impression  on  that  applicant,  as  well  as  on 
Gilmore,  when  he  delivered  their  certificates, 
that  they  would  be  In  force  whether  they 
were  initiated  or  not  PlalntifF,  in  rebuttal, 
called  as  a  witness  a  man  who  had  served 
five  years  as  secretary  of  this  local  lodge, 
and  offered  to  show  that  during  that  period 
he  had  "delivered  a  number  of  policies  to 
members  without  their  obligation,  adoption, 
or  initiation."  The  objection  to  this  offer 
was  sustained,  and  exception  saved.  There 
was  no  offer  to  show  what  "number"  of 
certificates  bad  been  thus  delivered,  or  that 
such  a  course  of  dealing  had  been  carried  on 
by  this  local  lodge  so  as  to  bare  necessarily 


been  known  to  the  Snpreme  Lodge.  More- 
over, there  was  no  offer  to  show  that  Gilmore 
knew  that  certificates  had  ever  been  deliver- 
ed without  initiation.  He  told  his  wife  that 
he  was  to  be  initiated.  N<me  of  respondent's 
snpreme  officers  knew  that  Gilmore  had  not 
been  initiated.  They  were  informed  ttiat  he 
had  been  Initiated.  Section  22  of  the  act  of 
1911  (Laws  1911,  p.  292)  provides  tbiat  tb*' 
constitution  and  laws  of  the  society  may  pro- 
vide that  no  snbordinate  body,  nor  any  of 
the  subordinate  officers  or  members,  shall 
have  the  power  or  authority  to  waive  any 
of  the  provisions  of  the  laws  and  constitu- 
tion of  the  society,  and  respondent's  by-laws 
(which,  we  think,  were  properly  admitted  in 
evidence)  did  contain  such  a  provision  as  to 
subordinate  officers,  and  did  require  initia- 
tion as  a  condition  precedent  to  membership. 

[S]  Appellant  insists  that  the  court  erred 
in  directing  a  verdict  for  the  defendant,  be- 
cause she  contends  that  on  the  question  of 
whether  or  not  Gilmore  was  initiated  she  had 
sufficient  proof  of  ttiat — made  by  her  prima 
facie  case — to  take  the  question  to  the  jury. 
The  proof  that  appellant  bad  was  simply  the 
possession  of  the  certificate  sned  on,  and 
the  fact  that  It  was  delivered  to  Gilmore  on 
December  14,  1912.  Besides  this,  the  secre- 
tary of  the  local  lodge  had  reported  on  either 
the  14th  or  15th  of  December,  1912,  to  the 
Snpreme  Lodge  that  the  certificate  had  been 
delivered,  and  that  Gilmore  had  been  "adopt- 
ed." In  a  subsequent  report  sent  in  by  him 
in  January  after  Gilmore's  death,  being  a  re- 
port of  the  lodge  for  the  month  of  December, 
OQmore's  name  Is  shown  as  having  been 
"adopted"  on  December  14,  1912.  The  plain- 
tUT  testified  that  her  husband  told  her  he  was 
to  be  initiated,  but  she  did  not  know  whether 
he  was  initiated  or  not  This  is  all  the  evi- 
dence offered  by  plaintiff  that  she  contends 
should  have  taken  the  case  to  the  jury. 

Jones,  the  secretary  of  the  local  judge,  wag 
placed  on  the  stand  by  the  defendant  and 
testified  that  he  took  the  application  of  Gil- 
more and  sent  it  in,  and  that  in  dne  time  the 
certificate  was  sent  to  him  to  be  delivered  to 
Gilmore  under  the  rules  and  regulations  of 
the  society.  As  hereinbefore  shown,  the  by- 
laws require  that  before  the  certificate  shall 
be  binding  on  the  Snpreme  Lodge  the  appli- 
cant must  be  "adopted,  initiated,  and  obligat- 
ed." Whether  these  three  words  call  for  one 
and  the  same  proceeding  and  form  is  not 
made  very  clear  in  the  record,  as  in  some 
places  in  the  certificate  and  by-laws  the 
words  are  connected  by  the  conjunctive 
"and,"  while  in  other  places  they  _  are  con- 
nected by  the  disjunctive  "or."  Jones  testi- 
fied that  when  the  certificate  was  received  by 
him  from  the  Supreme  Lodge  he,  not  having 
had  much  experience  in  handling  and  deliver- 
ing certificates,  was  under  the  impression 
that  the  matter  of  initiation  was  left  to  the 
option  of  the  local  lodge,  and  was  not  a  re- 
quirement of  the  Supreme  Lodge,  and  that 
he  was  further  of  the  impression  tluit  when 
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he  delivered  the  certificate  to  the  applicant 
that  was  an  "adoption."  He  testified  that, 
acting  under  this  belief,  he  delivered  the 
certificate,  and  led  the  applicant  to  believe 
that  the  insurance  was  In  force.  He  stated 
that  the  reports  which  he  sent  In  iconcernlng 
this  case  were  not  made  at  any  lodge  meet- 
ing, but  were  made  by  him  outside  of  the 
lodge  room.  He  also  testified  that  no  meet- 
ing of  the  local  lodge  was  held  from  the  time 
this  certificate  was  delivered  to  him  by  the 
Supreme  Lodge  until  after  tiilmore's  death. 
He  stated'  that  be  also  reported  the  same 
facts  as  to  the  "adoption,"  etc.,  with  refer- 
ence to  one  other  member  to  whom  he  had 
delivered  a  certificate  without  having  him 
first  go  through  the  initiation  and  take  the 
ritualistic  work.  Being  the  secretary  of  the 
local  lodge,  he  is  the  one  person  connected 
therewith  above  all  others  who  would  be  at 
any  lodge  meetings  and  record  the  proceed- 
ings. His  testimony  stands  uncontradicted, 
as  plalntUt  makes  no  attempt  to  show  that 
there  was  a  meeting  at  which  Ollmore  could 
have  been  Initiated,  or  that  he  ever  went  to 
the  lodge  room  for  the  purpose  of  being  initi- 
ated, or  that  there  was  ever  any  entry  made 
during  a  lodge  meeting  evidencing  an  initi- 
ation. 

[I,  7]  Flalntifr  relies  solely  upon  the  pre- 
sumption raised  by  the  possession  of  the  cer- 
tificate and  the  reports  made  under  the  cir- 
cumstances above  detailed;  for  plaintiff's 
prima  facie  case  was  no  more  than  a  pre- 
sumption that  the  applicant  had  been  Initiat- 
ed. When  that  issue  was  raised  by  the  an- 
swer, and  the  facts  developed  by  positive, 
uncontradicted  testimony  bearing  no  stamp 
of  suspicion,  nor  any  attempt  on  the  part  of 
the  plaintiff  to  show  that  such  evidence  was 
untrue  or  Improbable,  and  in  no  way  attempt- 
ed to  show  any  countervailing  evidence  or 
circumstance,  the  presumption  must,  of  neces- 
sity, submit  to  the  facts.  As  said  in  22  Am. 
and  Eng.  Ency.  Law,  1294: 

"A  prima  facie  case  la  that  which  is  received 
or  continues  until  the  contrary^  is  shown.  'Pri- 
ma facie'  evidence  means  evidence  which  is 
sufficient  to  establish  the  fact  unless  rebutted; 
evidence  which,  standing  alone  and  unexplained, 
would  maintain  the  proposition  and  warrant 
the  conclusion  to  support  which  it  is  intro- 
duced." 

It  is,  in  the  absence  of  explanation  or  con- 
tradiction, an  apparent  case,  sufficient  in 
the  eyes  of  the  law  to  establish  the  fact,  and, 
if  not  rebutted,  remains  sufficient  for  that 
purpose.  See  Smith  t.  Burrus,  106  Mo.  loc. 
cit  100,  16  S.  W.  881,  13  L;  R.  A.  59,  27  Am. 
St.  Rep.  329;  also  Gilpin  v.  Railway  Co., 
197  Mo.  loc  elt  325,  94  S.  W.  869.  Presump- 
tions disappear  in  the  light  of  actual  facts. 
Mockowlk  V.  Railroad,  196  Mo.  550,  94  S.  W. 
256;  Schaub  v.  Railroad,  133  Mo.  App.  loc. 
cit  450,  113  S.  W.  1163. 

[S]  It  is  as  much  the  duty  of  a  trial  court 

to  direct  a  verdict  for  the  defendant  where 

''^sputed  facts  show  no  liability  to  have 


been  Incurred  as  it  is  to  submit  the  case  to 
the  Jury  where  the  evidence  Is  conflicting. 
Powell  V.  RaUway  Co.,  76  Mo.  loc.  cit  83; 
Gee  T.  Drug  Co.,  105  Mo.  App.  27,  ,78  8.  W. 
288 ;  Carter-Montgomerle  &  Co.  t.  Steele,  83 
Mo.  App.  211,  215;  and  May  t.  Crawford, 
150  Ma  527,  51  S.  W.  693. 

The  cases  dted  by  appellant  are  cases 
where  the  question  of  whether  an  initiation 
took  place  or  whether  the  applicant  had  never 
become  a  member  of  the  society  was  not  in- 
volved. In  those  cases  it  was  admitted  that 
the  individual  at  one  time  had  become  a  mem- 
ber, and  was  regularly  initiated  and  In  good 
standing,  but,  through  some  fault,  had  for- 
feited his  membership.  Those  cases  there- 
fore deal  with  the  forfeiture  of  a  right  con- 
ceded to  have  once  existed.  But  in  our  case 
the  vitality  of  the  certificate  is  denied  from 
its  inception;  there  is  a  denial  that  a  certifi- 
cate on  which  liability  could  exist  ever  pass- 
ed Into  the  hands  oi:  any  one  having  a  right 
to  It 

If  .the  position  contended  for  by  appellant 
should  be  sustained,  a  certificate  in  the  hands 
of  a  person  who  under  uncontradicted  evi- 
dence obtained  it  by  theft  would  be  some  evi- 
dence upon  which  an  Issue  could  be  put  to  the 
Jury  for  them  to  possibly  find  that  it  had  been 
regularly  Issued  and  delivered. 

[9]  The  presumption  prevails,  and  sboull 
prevail,  as  the  decisions  declare,  that  in  the 
absence  of  evidence,  the  certificate  was  regu- 
larly deposited  in  proper  hands;  but  such 
presumption  cannot  be  permitted  by  a  court 
or  Jury  to  contradict  the  plain,  uncontro- 
verted  facts  as  to  how  it  got  into  the  hands 
of  the  individual.  There  is  no  proof  what- 
ever that  the  Supreme  Lodge  ever  knew,  prior 
to  Gllmore's  death,  that  he  had  not  been 
initiated  and  obligated.  Upon  ascertaining 
this  fact  It  immediately  tendered  the  initi- 
ation fee  and  payments  to  the  plaintiff,  which 
she  refused  to  accept 

Finding  no  error,  the  Judgment  is  affirmed. 


ROBERTSON,   P. 
concur. 


J.,  and  STUBGIS,  J, 


EIDDLER  et  al.  v.  MISSOURI  PAO.  RT.  CO. 

(No.  11304.) 

(Eansaa  City  Court  of  Appeals.    Missouri. 
Dec.  7, 1914.) 

1.  COCBTS    (I   97*)— CONTBOLLINO  DBCldlORS— 

Federal  Questions. 

A  contract  for  an  interstate  transporta- 
tion of  freight  is  governed  by  and  must  be  con- 
strued with  reference  to  the  federal  dedaions, 
without  regard  to  the  rules  prevailing  in  the 
state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  11  329-333;   Dec.  Dig.  $  97.*] 

2.  Cabriebb  (8  218*)— Intkbstate  Tbanspob- 
TATioN  OF  FBEiOHT—CowTBAcra— Stipula- 
tion. 

A  stipulation,  in  a  contract  for  an  inter- 
state shipment  of  live  stock,  that  as  a  condition 
precedent  to  a  recovery  for  any  loss  the  shipper 
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must  give  written  notice  within  one  day  after 
delivery  of  stock  at  destination,  does  not  apply 
to  a  loss  from  decline  in  marltet  caused  by  de- 
lay in  transportation. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  PI  674-606,  927,  928,  933-949;  Dec. 
Dig.  8  218.*] 

3.  Caeriebs  (I  228*)  —  Tbanspobtation  of 
Lite  Stock— Delay— Presumptionb. 

A  delay  of  nearly  double  the  usual  time  re- 
quired for  an  interstate  shipment  of  live  stock 
for  immediate  sale  on  the  market  is  proof  of 
failure  to  transport  within  a  reasonable  time, 
and  under  Rev.  St.  1909,  {  3121,  as  amended  by 
Laws  1913,  p.  177,  establishes  a  prima  facie  case 
of  negligent  delay,  so  as  to  authorize  a  recovery 
for  loss  by  reason  of  decline  in  market. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  987-960;  Dec.  Dig.  {  228.*] 

4.  Carbieks  (§  218*)  —  Carriage  of  Live 
Stock— CoNTBAcrrs— Notice  of.  Claim  fob 
Los»— Waives. 

A  carrier,  not  receiving  the  contract  notice 
of  a  shipper's  claim  for  shrinkage  of  live  stock 
and  loss  by  decline  in  market  caused  by  delay 
in  transportation,  called  on  the  shipper  to  fur- 
nish proof  of  the  giving  of  the  notice;  bnt  the 
shipper  replied  that  that  could  not  be  done,  for 
notice  was  not  given  within  contract  time. 
Thereupon  the  shipper  was  notified  that  the  va- 
lidity of  the  requirement  of  notice  would  be  re- 
ferred to  the  carrier's  legal  department  There- 
after the  carrier  wrote  to  the  shipper,  without 
indicating  that  an  investigation  of  the  facts  of 
the  claim  ns  to  shrinkage  had  been  made,  nor 
showing  any  intention  to  pay  the  claim  therefor 
or  to  waive  the  requirement  of  notice,  and  re- 
fused to  pay  for  the  loss  by  shrinkage,  but  of- 
fered to  settle  for  decline  in  the  market.  Held, 
that  the  carrier  did  not  waive  notice  essential 
to  authorize  a  recovery  for  loss  of  shrinkage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §$  674-696,  927,  928,  033-049;  Dec. 
Dig.  8  218.»1 

5.  Carriers  (§  218*)  —  Carriage  of  Live 
Stock— Contracts— Notice  of  Claim  fob 
Loss— Waiver. 

Where,  in  an  action  against  a  carrier  of 
live  stock  for  shrinkage  and  for  decline  in  the 
market  by  delay  in  transportation,  the  parties 
by  stipulation  fi.xed  the  loss  by  decline  in  market 
and  the  loss  from  shrinkage,  and  ain'eed  that  the 
shipment  was  under  a  special  contract  limiting 
the  liability  of  the  carrier,  and  that  the  condi- 
tion of  the  stock  was  poor  when  arriving  at 
destination  too  late  for  the  market  on  the  day 
of  arrival,  and  the  case  was  submitted  to  the 
jury  on  the  question  of  negligent  delay  and 
whether  the  carrier  had  waived  notice  of  loss 
from  shrinkage,  the  stipulation  was  not  a  waiver 
of  notice  by  the  shipper  of  loss  from  shrinkage. 
[Ed.  Note. — B'or  other  cases,  see  Carriers, 
Cent  Dig.  |§  674-696,  827,  928,  933-049;  Dec. 
Dig.  I  218.*] 

6.  Cabriebs  (8  218*)—CoNTaACT8— Stipula- 
tions—Vau  DiTY. 

Where  a  consignee  of  live  stock,  shipped 
for  immediate  sale,  was  the  agent  of  the  shipper 
and  saw  at  once  that  the  cattle  were  stale  and 
in  poor  condition  because  of  delay  in  the  trans- 
portation, a  stipulation  in  the  contract  of  ship- 
ment for  notice  of  any  claim  for  loss  within  one 
day  after  delivery  at  destination  was  not  nnrea- 
sonable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  »  674-696,  027,  9-JS,  033-949 ;   Dec. 

Dig.  8  2rs.»] 

Appeal  from  Circuit  Court,  ISatgaa  Conn- 
ty;  Jack  6.  Slate,  Jxidga 
Action  by  Joe  Riddler  and  others,  compos- 


ing the  flrm  of  Riddler,  Williams  ft  Hunter, 
against  the  Missouri  Paciflc  Railway  Com- 
pany. £Yom  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Conditionally  affirmed. 

C.  D.  Corum,  of  St  Louis,  for  appellant 
I.  M.  Schaunep,  of  Versailles,  and  R.  M.  Em- 
bry,  of  California,  Mo.,  for  respondents. 

TRIMBLE,  J.  Plaintiff  shipped  some  cat- 
tle and  sheep  from  Versailles,  Mo.,  to  the 
National  Stockyards  in  Bast  St.  Louis,  IlL 
The  usual  time  required  to  transport  and  de- 
liver such  a  shipment  was  from  12  to  15 
hours.  The  train  was  due  to  leave  Versailles 
between  8:30  and  3:S0  In  the  afternoon 
and  arrive  at  the  stockyards  In  Illinois  be- 
tween 3 :30  and  6 :60  the  next  morning.  The 
cattle  could  then  be  easily  sold  on  the  mar- 
ket of  that  day  which  closed  at  2  p.  m.  The 
shipment  In  question  did  not  arrive  until  4 :26 
p.  m.  the  next  day  after  It  started.  The  ani- 
mals were  therefore  required  to  be  held  over 
until  the  following  day's  market.  The  dam- 
ages asked  were  ^5.91  on  account  of  a  de- 
cline In  market  and  $37.92  for  shrinkage  on 
the  stock,  aggregating  $63.83.  The  case 
started  In  a  Justice  court 

The  contract  of  shipment  provided  that, 
as  a  condition  precedent  to  the  recovery  for 
any  loss,  the  shipper  would  give  notice  In 
writing  of  the  claim  therefor  before  such 
stock  was  removed  from  the  place  of  destina- 
tion or  mingled  with  other  stock,  "such  writ- 
ten notiflcatlon  to  be  served  within  one  day 
after  the  delivery  of  the  stock  at  destina- 
tion to  the  end  that  such  claim  may  be  fully 
and  fairly  investigated,"  and  further  provid- 
ed that  a  failure  to  comply  with  such  provi- 
sion would  bar  recovery. 

[1,  2]  It  was  an  interstate  shipment,  being 
from  a  point  in  Missouri  to  a  point  In  Illi- 
nois. The  contract  Is  therefore  governed  by 
and  must  be  construed  with  reference  to 
the  federal  decisions  without  regard  to  the 
rules  heretofore  prevailing  In  this  state. 
Hamilton  v.  Chicago  &  Alton  Ry.,  177  Mo. 
App.  loc  dt.  151,  164  S.  W.  248,  and  cases 
cited;  Johnson  Grain  Co.  v.  Chicago,  etc., 
Ry.  Co.,  177  Mo.  App.  194, 164  S.  W.  182.  No 
notice  of  the  claim  was  given  within  the  time 
provided  by  the  contract  The  stock  start- 
ed in  the  afternoon  of  November  3, 1913,  and 
should  have  arrived  In  the  early  morning  of 
November  4th,  but  did  not  get  to  their  desti- 
nation until  late  in  the  afternoon,  and  were 
not  put  on  the  market  utatU  next  day,  No- 
vember 5th.  Notice  was  not  given  until  No- 
vember 11th.  The  requirement  of  such  no- 
tice has  been  held  not  to  apply  to  loss  on  ac- 
count of  decline  in  market.  Leonard  v.  Chi- 
cago &  Alton  Ry.  Co.,  54  Mo.  App.  293 ;  Klass 
Com.  Co.  V.  Wabash  R.  R.  Co.,  80  Mo.  App. 
164 ;  Aull  V.  Missouri  Pac.  Ry.  Co.,  130  Mo. 
App.  291,  116  S.  W.  1122.  As  the  failure  to 
give  notice  did  not  affect  loss  from  decline 
in  market,  the  defendant  offered  to  settle  for 


*Far  other  cases  Me  same  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Ajb.  Dig.  Key-No.  Beriea  ft  Kep'r  Indexes 
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tbat,  but  refused  to  pay  for  loss  on  account 
of  shrinkage.  Plaintiff  contended  that  the 
defendant  had  waived  the  requirement  of 
notice,  and  Insisted  upon  payment  of  the 
whole  claim. 

When  the  case  reached  the  circuit  court, 
a  stipulation  was  entered  Into  fixing  the  loss 
by  reason  of  decline  In  market  at  $25.91  and 
the  loss  from  shrinkage  at  $37.92.  In  this 
stipulation  It  was  agreed  upon  plaintiff's 
part  that  the  shipment  was  under  a  special 
live  stock  contract  limiting  the  liability  of 
the  carrier,  and  on  the  part  of  the  defendant 
It  was  admitted  the  shipment  arrived  at 
4:25  p.  m.  November  4,  1913,  too  late  for 
tliat  day's  market,  and  that  the  condition  of 
the  stock  was  poor  and  stale  when  they  ar- 
rived. The  case  then  went  to  the  jury  upon 
the  question  of  negligent  delay  and  whether 
defendant  had  waived  the  notice  as  to  the 
loss  from  shrinkage. 

[3]  The  plaintiff's  evidence  showed  that 
there  was  a  delay  of  nearly  double  the  usual 
time  required  for  such  a  shipment.  This  was 
proof  of  a  failure  to  transport  within  a 
reasonable  time,  and,  under  section  3121,  B. 
S.  Mo.  1009,  as  amended  by  the  Act  of  March 
20,  1913,  Laws  of  Mo.  1913,  p.  177,  made  out 
a  prima  facie  case  of  negligent  delay. 
Plaintiff  therefore  established  a  case  as  to 
the  $25.91  lost  by  reason  of  decline  in  mar- 
ket. As  to  whether  a  case  was  made  as  to 
the  loss  from  shrinkage  depends  upon  wheth- 
er or  not  there  was  evidence  tending  to  show 
a  waiver  of  the  notice.  The  object  of  re- 
quiring the  notice  is  to  afford  the  carrier 
timely  opportunity  to  investigate  an  alleged 
loss  so  tbat  unjust  claims  may  be  disallowed. 
Richardson  v.  Chicago  &  Alton  Railroad,  62 
Mo.  App.  1.  The  theory  of  plalntifTs  claim 
that  notice  has  been  waived  is  that,  "if  the 
carrier  learns  of  the  •  •  •  loss  and  pro- 
ceeds to  investigate  It,  the  necessity  for  the 
notice  is  dispensed  with,"  and  by  such  act 
of  Investigation  notice  is  waived.  Jones 
Bros.  v.  Quincy,  Omaha  &  Kansas  City  R.  B. 
Co.,  117  Mo.  App.  623,  loc  dt  627,  94  S.  W. 
736,  736. 

[4]  The  evidence  relied  upon  by  plaintiff 
to  establish  waiver  is  a  letter  written  by 
defendant's  freight  claim  agent  to  plaintiff's 
agents  in  East  St  Louis,  February  7,  1914. 
In  this  letter,  the  freight  claim  agent  said: 

"We  recently  corresponded  in  reference  to  this 
claim  as  regards  the  notice  to  carrier  of  claim 
to  be  filed  within  one  day  after  delivery  of  the 
stock,  and  as  I  advised  you  in  my  letter  of  De- 
cember 31,  1913,  the  fifth  paragraph  of  our  live 
stock  contract  provided  as  a  precedent  for  the 
recovery  of  loss  or  damage  to  live  stock  in  trans- 
it, carriers  or  an  officer  of  the  carriers,  must 
be  notified  of  claim  within  one  day  after  deliv- 
ery at  destination,  which  it  is  admitted  in  this 
instance  was  not  done.  As  I  personally  advised 
yon  on  my  last  visit  to  the  stockyards  we  would 
place  the  matter  before  our  law  dept  for  an 
opinion  as  to  payment  under  this  clause,  they 
now  advise  us  that  the  exemption  clause  referred 
to  has  been  upheld  by  the  Supreme  Court  as 
reasonable  and  is  applicable  to  all  interstate 
shipments,  in  view  of  which  tect  we  are  not  in 


position  to  consider  your  claim  for  extra  shrink- 
age due  to  delays  enumerated.  As  regards  the 
decline  feature,  desire  to  advise  you  that  we  are 
in  position  to  offer  in  settlement,"  etc. 

It  win  be  noticed  that  there  Is  nothing  in 
the  above  letter  which  indicates  that  an  in- 
vestigation of  the  facts  of  the  claim  as  to 
shrinkage  had  been  made,  nor  does  the  letter 
display  any  intention  to  pay  that  portion  of 
the  claim  or  to  waive  the  requirement  of 
notice.  The  only  investigation  was  to  in- 
quire of  the  legal  department  as  to  the  va- 
lidity of  ttte  requirement  as  to  notice.  And 
so  far  from  waiving  the  necessity  of  notice, 
the  letter  emphatically  declined  to  consider 
the  claim  for  shrinkage  because  no  notic« 
was  given.  It  refused  to  pay  for  that  loss, 
but,  "as  regards  the  decline  feature,"  offers 
to  settle.  From  a  letter  written  by  plaintiff's 
agents  it  appears  that  <m  December  16th 
the  freight  claim  agent  had  requested  them 
to  furnish  evidence  that  they  had  given  the 
notice  required  by  the  contract  This,  plain- 
tiff's agents  said,  they  could  not  do,  since 
no  notice  was  given  within  the  time  requir- 
ed. Thereupon  defendant's  agent  referred 
the  question  of  the  validity  of  the  require- 
ment of  notice  to  the  legal  department  and, 
after  getting  its  opinion  thereon,  defend- 
ant's freight  claim  agent  wrote  the  letter 
hereinabove  quoted.  We  do  not  see  where 
there  was  any  evidence  in  this  letter  of  an 
investigation  of  the  facts  of  the  claim  as  to 
shrinkage  which  would  constitute  a  waiver. 
Asking  for  proof  of  such  notice  and  the  name 
of  the  agent  on  whom  it  was  served,  and 
then,  after  learning  that  none  had  been  giv- 
en, asking  the  legal  department  for  an  opin- 
ion as  to  the  effect  of  such  want  of  notice, 
and  then,  upon  receiving  that  opinion,  declin- 
ing to  pay  that  feature  of  the  loss  to  which 
It  applied,  do  not  constitute  a  waiver.  The 
offer  of  settlement  was  expressly  limited  to 
the  loss  sustained  by  decline  in  market  to 
which  the  notice  did  not  apply.  While  the 
contract  is  construed  according  to  the  fed- 
eral decisions,  we  know  of  none  holding  tbat 
the  failure  to  give  notice  applies  to  decline 
in  market  as  well  as  to  shrinkage,  and  plain- 
tiff has  not  cited  us  to  an^'.  So  that  the  let- 
ter above  quoted  cannot  be  said  to  show  a 
waiver  of  notice  because  it  offers  to  pay  for 
loss  on  account  of  a  decline  in  market 

[6]  It  Is  urged  by  plaintiff  that  the  stipu- 
lation signed  by  the  parties  and  offered  in 
evidence  at  the  trial  Is  evidence  of  a  waiver. 
There  Is  no  admission  contained  therein 
that  defendant  investigated  the  facts  of  the 
loss.  If  such  an  inference  can  be  drawn 
from  the  stipulation,  It  arises  from  the  fact 
that  It  was  agreed  therein  that  the  loss  in 
shrinkage  was  $37.92.  We  do  not  think  the 
stipulation  can  be  considered  evidence  of 
waiver.  Evidently  it  was  not  intended  to  be 
such  in  a  case  where  it  was  b^ng  contended 
that  no  waiver  existed.  The  loss  from 
shrinkage  claimed  by  plaintiff  was  bo  small 
that  it  was  better  to  admit  the  amount  with- 
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out  knowing  wbeQier  It  was  correct  or  not 
than  to  compel  plalntUI  to  bring  witnesses, 
or  take  depositions,  to  prove  tbe  loss  and 
thus  increase  the  costs  by  a  sum  In  excess 
of  the  amount  of  the  claim.  The  stipulation 
was  nothing  more  than  an  arbitrary  valua- 
tion of  the  shrinkage  which  should  be  con- 
clusive in  case  the  notice  was  waived  or  was 
held  not  to  apply. 

There  being  therefore  no  evidence  of  waiv- 
er of  notice,  plaintiff  is  not  entitled  to  re- 
cover for  loss  in  shrinkage  unless  the  notice 
required  Is  Invalid. 

[6]  It  is  now  urged  that  a  requirement  of 
only  one  day  is  an  unreasonably  short  time. 
These  provisions  In  contracts  of  this  char- 
acter are  held  to  be  regulations  of,  and  not 
exemptions  from,  the  carrier's  liability,  pro- 
vided the  time  Is  not  unreasonably  short. 
Clegg  V.  Railroad,  203  Fed.  971,  loc.  dt  073, 
122  0.  C.  A.  273;  Missouri,  eta,  R.  Ck>.  v. 
Harrlman,  227  U.  S.  657,  loc  cit  672,  33 
Sup.  Gt  397,  57  L.  Ed.  690 ;  Adams  Express 
Co.  ▼.  Cronlnger,  226  U.  S.  491,  33  Sup.  Ct 
148,  67  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257 ; 
Bailey  t.  Mo.  Pac.  Ry.  Co.,  171  8.  W.  44, 
decided  by  this  court  November  23,  1914; 
Hamilton  ▼.  Chicago  &  Alton  Railroad,  177 
Mo.  App.  145,  164  S.  W.  248.  The  question 
whether  the  time  allowed  was  reasonable 
or  not  depends  on  the  character  of  the  ship- 
ment, the  situation  of  the  parties,  and  the 
circumstances  of  each  particular  case.  A 
shorter  time  has  been  held  to  be  valid  In 
cases  of  the  shipment  of  live  stock  than  In 
other  kinds  of  freight.  6  Cyc.  508.  In  the 
case  at  bar  the 'shipment  was  of  live  stock  to 
be  sold  on  the  market  Immediately  and  then 
butchered.  The  consignees  were  the  agents 
of  plaintiff  and  saw  at  once  that  the  cattle 
were  stale  ana  In  poor  condition  on  account 
of  being  held  over.  They  arrived  at  4:25  p. 
m.  of  one  day  and  were  sold  on  the  next 
day's  market  which  closed  at  two  p.  m.  The 
one-day  limit  did  not  expire  at  least  until 
4:25  p.  m.  of  the  day  they  were  sold.  As 
they  were  shipped  to  be  converted  into  meat 
and  the  primary  evidence  of  their  shrunken 
condition  would  be  immediately  destroyed, 
we  do  not  think  the;re  is  anything  unreason- 
able in  requiring  notice  to  be  given  within 
24  honrs  after  their  arrival.  When  notice 
of  the  claim  was  given,  it  was  made  out  and 
presented  by  the  consignees,  who,  as  said 
before,  were  plaintiff's  agents.  The  notice 
required  did  not  have  to  specify  the  amount 
and  extent  of  the  loss,  but  only  the  fact  that 
a  claim  would  be  made.  Consequently,  plain- 
tiff's agents  did  not  have  to  wait  until  the 
cattle  were  sold  and  figure  up  the  amount  of 
loss  from  shrinkage  before  giving  the  notice. 
Now,  In  addition  to  these  facts,  the  case 
does  not  seem  to  have  been  tried  on  the 
theory  that  the  time  was  unreasonably  short, 
but  rather  upon  the  theory  that  the  require- 
ment of  the  notice  was  valid  and  had  been 
waived.    We  say  this  because  there  was  no 


evidence  offered  to  show  circumstances  which 
would  render  notice  within  one  day  unrea- 
sonable. It  is  true,  plaintiff  did  not  accom- 
pany the  shipment;  but  as  the  consignees 
were  plaintiff's  agents  and  could  <4)8erve  the 
stale  condition  the  cattle  were  in,  and  also 
knew  they  did  not  arrive  on  time  but  got 
there  too  late  for  market  on  day  of  arrival 
and  had  to  be  held  over  until  next  day,  the 
fact  that  plaintiff  did  not  accompany  them 
would  not  of  itself  show  the  one-day  limit  to 
be  unreasonable.  If  there  were  any  facts 
and  circumstances  which  would  have  disclos- 
ed its  unreasonableness,  they  should  have 
been  presented.  In  Clegg  v.  Railroad,  cited 
above,  a  one-day  notice  was  held  to  be  valid. 
We  desire  it  to  be  clearly  understood  that 
we  do  not  say  a  limitation  of  one  day  is 
reasonable  as  a  general  rule  or  under  any 
and  all  circumstances.  But  where  the  cir- 
cumstances, as  here,  do  not  show  that  time 
to  be  unreasonable,  and  the  case  is  apparent- 
ly tried  upon  the  theory  that  the  require- 
ment of  notice  is  valid  but  has  been  waived, 
and  no  proof  of  other  circumstances  Is  made 
which  render  it  unreasonable,  we  will  not 
declare  a  limit  of  one  day  to  be  unreason- 
ably short 

It  follows  therefore  that,  under  the  rule 
adopted  by  the  federal  decisions  which  are 
controlling  in  interstate  shipments,  plaintiff 
is  not  entitled  to  recover  for  loss  due  to 
shrinkage,  but  is  entitled  to  recover  for  loss 
in  decline  of  market  If  therefore  plaintiff 
will  within  ten  days  from  the  announcement 
of  this  opinion  file  a  remittitur  of  $37.92  and 
interest  thereon  from  the  date  of  rendition 
of  judgment,  it  will  be  affirmed,  otherwise  it 
will  be  reversed  and  the  cause  remanded  for 
a  new  trial.    All  concur. 


SMITH  et  al.  v.  ST.  LOUIS  SOUTHWEST- 
ERN BY.  CO.     (No.  1259.) 

(Springfield  Court  of  Appeals.     Missouri.    Dec. 
12,  1914.) 

1.  CouMEBCE    (§    8*)— Interstate    Coumebce 
AoT — Interstate  Shipments. 

An  interstate  shipment  is  governed  by  the 
Interstate  Commerce  Act  and  the  conttrnctioD 
placed  thereon  by  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Comqerce, 
Cent  Dig.  SB;    Dec.  Dig.  i  a*] 

2.  Carriers    (§    218*)— Contbacts— Stipula- 
tions—VALiniTY. 

A  stipulation,  in  a  contract  for  interstate 
carriage  of  live  stock,  that,  as  a  condition  prece- 
dent to  the  collection  of  any  damages  for  loss 
of  or  injury  to  the  stock,  the  shipper  shall  give 
notice  in  writing  within  one  day  after  delivery 
at  destination  is  valid,  and  the  shipper  giving 
notice  after  the  expiration  of  the  time  limit  may 
not  recover  for  damages  caused  by  delay  in 
transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  674-«96,  927,  028,  933-040 ;  Dec. 
Dig.  {  218.*] 

Appeal  from  Circuit  Court,  Donklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 
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Action  by  VH  E.  Smith  and  others,  com- 
posing the  firm  of  Smith,  McMillan  &  Co., 
against  the  St  Lonls  Southwestern  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

Wammack  &  Welbom,  of  Bloomfleld,  and 
Sam  H.  West,  of  St  Louis,  for  appellant 

FARRINGTON,  J.  The  plaintiffs,  a  part- 
nership, brought  suit  against  the  defendant 
railway  company  for  damages  occasioned  by 
a  delay  In  the  shipment  of  a  car  load  of  hogs 
which  were  loaded  and  turned  over  to  the 
railway  company  on  January  7,  1913.  The 
shipment  was  from  Maiden,  Mo.,  and  was 
consigned  to  the  Dimmltt-Caudle  Smith  Com- 
mission Company  of  the  National  Stock  Tarda 
In  the  state  of  Illinois.  The  plaintiffs'  evi- 
dence showed  that  the  car  was  delayed  on 
account  of  a  defective  drawbead,  and  that  by 
reason  thereof  the  plaintiffs  were  damaged 
on  account  of  shrinkage  In  weight. 

Plaintiffs  admitted  that  the  hogs  were 
shipped  under  a  contract  with  the  defendant 
which  contained  the  following  provision: 

"Tenth.  That  as  a  condition  precedent  to  the 
collection  of  any  damages,  for  any  loss  or  injury 
to  live  Etock  covered  by  this  contract,  the  ship- 
per will  give  notice  in  writing  of  the  claim 
therefor  to  some  general  officer  or  the  nearest 
station  agent  of  the  carrier,  or  to  the  agent  at 
destination,  as  the  case  may  be,  and,  before 
such  stock  is  mingled  with  other  stock,  such 
written  notice  to  be  served  within  one  day  after 
delivery  of  the  stock  at  destination.  The  pur- 
pose of  requiring  this  notice  is  to  enable  the  car- 
rier to  invcstiKQle  and  settle  such  claims  before 
suit  is  instituted,  and  no  action  for  any  such 
damages  shall  be  brought  or  maintained  unless 
the  notice  in  writini;  mentioned  in  this  para- 
graph be  given  within  one  day  after  the  delivery 
of  the  stock  at  destination.  The  filing  of  suit 
for  such  damage  shall  not  be  a  compliance  with 
this  requirement,  and  no  one,  excepting  a  .gen- 
eral officer  of  said  carrier,  has  authority  to 
waive  such  notice,  and  he  only  expressly  in 
writing." 

This  contract,  according  to  Its  terms,  was 
made  Umiti'ng  the  common-law  liability  of 
the  carrier .  in  consideration  of  a  reduced 
freight  charge. 

The  plaintiffs  attempted  to  show  a  notice 
as  required  by  the  provision  in  the  contract 
by  testifying  that  the  consignees  advised 
them  that  they  had  put  In  a  claim  against  the 
defendant  for  the  damages,  and  that  they 
bad  sent  plaintiffs  a  copy  of  the  letter,  which 
the  plaintiffs  had  lost  Plaintiffs'  witness, 
however,  testlflcd  that  a  copy  which  was 
shown  Mm,  and  which  was  introduced  in 
evidence  by  the  defendant,  was  to  the  best 
of  his  recollection  about  what  his  copy  con- 
tained. This  letter,  when  introduced  by  the 
defendant  showed  that  it  was  written  on 
.Tanuary  13,  1913.  The  hogs  reached  the 
stockyards  so  as  to  be  sold  on  January  10, 
1013.  This  letter  of  January  13th,  making 
a  claim  against  the  defendant  Is  the  only 
attempted  showing  of  the  notice  required  by 
the  tenth  section  of  the  contract  and  the  evi- 
dence clearly  shows  that  this  was  written 


after  the  expiration  of  the  one-day  time  limit 
specified  in  the  contract 

[1,  2]  It  is  unnecessary  to  discuss  the  law 
on  this  question,  as  It  Is  now  well  settled  that 
such  a  shipment  as  this  (an  Interstate  ship- 
ment) Is  governed  by  the  Interstate  Commerce 
Act  and  the  construction  placed  thereon  by 
the  federal  courts.  Our  state  courts  have 
recently  passed  on  the  question  In  the  cases 
hereinafter  cited.  The  Identical  question  was 
considered  in  a  case  where  a  similar  contract 
provision  appeared,  decided  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  (Clegg  v.  St  Louis  &  S.  F.  R.  Co.,  203 
Fed.  971,  122  C.  C.  A.  273),  and  the  contract 
provision  (requiring  notice  to  be  given  within 
one  day  after  the  delivery  of  the  stock  at 
destination)  was  upheld.  The  giving  of  the 
required  notice  was  a  condition  precedent  to 
recovery.  This  the  plaintiffs  failed  to  show; 
indeed,  the  evidence  shows  without  contro- 
versy that  such  notice  as  was  required  was 
not  given.  The  railway  company  is  subject 
only  to  the  liability  imposed  by  this  contract, 
and  the  decisions  of  our  state  uniformly  so 
hold.  See  Joseph  v.  Railroad,  175  Mo.  App. 
18,  157  S.  W.  837,  and  Hamilton  v.  Railroad, 
177  Mo.  App.  145,  164  S.  W.  248,  and  cases 
cited.  The  plaintiffs  failed  to  make  out  their 
case,  and  the  Jury  should  have  been  so  in- 
structed. 

The  Judgment  is  reversed. 

ROBERTSON,  P.  J,  and  STUBGIS,  J„ 
concur. 


JOHNSON  T.  BUSH.    (No.  13S00.) 

(St  Louis  Court  of  Appeals.    Missouri.    De& 
8,  1914.) 

1.  Libel  and  Slandkb  ({  7*)— Words  Slan- 
DEBOus  Pes  Se. 

A  charge  that  plaintiff  was  a  thief  is  slan- 
derous per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  17-78 ;  Dec.  Dig.  §  7.»] 

2.  Libel   and    Slandeb    (J    80*)— Actions- 
Petition. 

Under  Rev.  St.  1909,  $  1837,  providing  that 
in  an  action  for  slander,  it  shall  not  be  neces- 
sary to  state  any  extrinsic  facts  to  show  ap- 
plication to  the  plaintiff,  but  it  sfaall  be  suffi- 
cient to  state  generally  ttiat  the  defamation 
was  spoken  concerning  plaintiff,  a  petition 
charging  slander  need  not  set  forth  the  names 
of  the  persons  in  whose  presence  the  slander- 
ous words  were  uttered,  or  that  they  were  un- 
derstood by  those  present 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  184-18(8;  Dec  Dig.  § 
80.  •] 

3.  Libel  and  Slander    (J  80*)— Petition— 

SUFnCIKNOT. 

A  petition,  alleging  that  on  the  6th  day  of 
Januarv  in  the  city  of  St.  Louis,  defendant 
wantonly  and  maliciously  spoke  certain  slan- 
derous words  concerning  plamtiff  is  sufficiently 
definite  and  certain  as  to  the  place  where  the 
words  were  spoken. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S§  184-186;  Dec  Dig.  { 
80.») 
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4.  L.IBKI.  AND  SLASaat,  ({  80*)— Fbtixior— 

Sttfkicie^cy 

Under  Kev.  St.  1909,  |  1818,  declaring  that 
no  party  shall  Bfe  required  to  state  evidence  in 
bis  pleading,  and  section  1837,  providing  that 
it  shall  not  he  necessary  to  state  in  the  petition 
in  an  action  for  slander  any  extrinsic  facts  to 
show  the  application  of  the  defamation  to  plain- 
tiff, a  petition  charging  slander,  which  set  oat 
the  slanderous  words  and  alleged  that  they 
were  spoken  at  a  named  time  and  place,  can- 
not be  required  to  be  made  more  definite  a?d 
certain  by  setting  forth  the  circomatances  un- 
der which  defendant  spoke  the  slanderous  words. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  C«nt.  Dig.  !S  184-186;  Dec.  Dig.  g 
80.»] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Action  by  Justus  W.  Johnson  against  Wade 
H.  Bush.  From  a  judgment  dismissing  the 
case,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Gea  W.  Wadlow  and  Blevina  &  Jamison, 
all  of  St  Louis,  for  appellant  S.  X.  O. 
Smith,  of  St  L«uls,  for  respondent 

NORTOXI,  J.  This  is  a  suit  tor  damages 
said  to  have  accrued  on  account  of  an  alleg- 
ed slander.  The  court  sustained  defendant's 
motion  to  malie  the  petition  more  definite  and 
certain,  and  this  be  declined  to  do.  There- 
upon the  court  dismissed  the  case,  and  plain- 
tiff prosecutes  the  appeal. 
[1-3]  The  petition  is  as  follows: 
"Plaintiff  in  this,  his  amended  petition,  leave 
to  file  the  same  being  first  had  and  obtainedj 
for  his  cause  of  action  states  that  the  defend- 
ant, on  or  about  the  6th  day  of  January,  1911, 
at  the  city  of  St.  Louis,  Mo.,  willfully,  wantonly, 
and  maliciously  spoke  of  and  concerning  plain- 
tiff, in  the  presence  and  hearing  of  divers  per- 
sons, certain  false,  defamatory,  and  slanderous 
words,  to  wit,  'He  [meaning  plaintiff]  is  a  thief, 
a  rascal,  a  scoundrel,  a  damned  hound,'  thereby 
charging  and  intending  to  charge  plaintiff  of 
the  crime  of  larceny  and  of  dishonesty,  whereby 
plaintiff  has  beeu  greatly  injured  in  his  good 
name  and  fame,  to  his  damage  in  the  sum  of 
^,000,  for  which  he  prays  Judgment." 

Defendant's  motion  so  sustained  by ,  the 
court,  requiring  the  petition  to  be  made  more 
definite  and  certain,  invoked  an  order  that 
plaintiff  be  compelled  to  state  the  names  of 
the  persons  to  whom  or  in  whose  presence 
the  slanderous  words  were  uttered,  also  the 
circumstances  under  which  defendant  spoke 
the  alleged  slanderous  words  and  the  place 
where  the  same  were  spoken.  So  mudi  of  the 
alleged  slander  above  set  forth  as  diarges 
plaintiff  with  being  a  thief  is,  of  course, 
slanderous  per  se.  See  Bridgman  t.  Armer, 
67  Mo.  App.  628;  Johnson  v.  Dicken,  25  Mo. 
680.  It  appears  from  the  context  of  the 
words  used  and  as  set  out  in  the  petition 
that  they  all  form  a  part  of  one  conversation 
in  which  defendant  charged,  plaintiff  with 
being  a  thief.    Our  statute  (section  1837,  E. 

5.  1909)  provides  as  follows: 

"In  an  action  for  libel  or  slander,  it  shall  not 
be  necessary  to  state  in  the  petition  any  ex- 
trinsic facts,  for  the  purpose  of  showing  the 


application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose, 
but  it  shall  be  sufficient  to  state,  generally,  that 
the  same  was  published  or  spoken  concerning 
the  plaintiff;  and  if  such  allegation  be  not  con- 
troverted in  the  answer,  it  snail  not  be  necea- 
sary  to  prove  it  on  the  trial;  in  other  cases  it 
shall  be  necessary." 

[4]  Under  this  statute  it  has  been  express- 
ly decided  that  It  Is  not  necessary  for  plain- 
tiff to  set  forth  the  names  of  the  persons  in 
whose  presence  the  words  were  uttered,  or 
that  they  were  understood  by  those  present 
See  Atwinger  t.  Fellner,  46  Mo.  27G.  See, 
also,  Guard  v.  Bisk,  11  Ind.  156.  It  is  true 
in  both  of  the  cases  cited  the  question  was 
presented  after  verdict  on  the  petition,  but 
the  rule  is  declared  the  same  where  the  slan- 
derous words  are  actionable  per  se  when  the 
question  is  raised,  as  here,  on  a  motion  to 
make  more  definite  and  certain.  See  Marks 
V.  Jacobs,  76  Ind.  216.  Indeed,  the  statute 
above  copied  says  that  it  shall  be  sufiicient 
to  state  generally  the  fact  that  the  words 
were  published  or  spoken  concerning  the 
plaintiff.  See,  also,  25  Cyc.  446.  Touching 
the  matter  of  requiring  the  petition  to  he 
made  more  definite  and  certain  by  stating 
the  place  where  the  slanderous  words  were 
spoken,  the  averment  seems  to  be  sufficient, 
for  it  is  expressly  alleged  the  slander  was 
uttered  at  the  city  of  St  Louis,  Mo.,  and  the 
date  is  given  as  on  January  6,  1011.  This 
will  suffice.  See  Dent  v.  Ryan,  55  Hun,  610, 
8  N.  T.  Supp.  806.  The  requirement  that 
the  petition  be  made  more  definite  and  cer- 
tain by  setting  forth  the  circumstances  under 
which  defendant  spoke  the  alleged  slanderous 
words  not  only  in  a  measure  impinges  the 
spirit  of  the  statute  above  quoted,  which  pro- 
vides that  it  shall  not  be  necessary  to  set 
forth  any  extrinsic  facts  for  the  purpose  of 
;  showing  the  application  to  plaintiff  of  the 
defamatory  matter,  but  seems  more  particu- 
larly to  run  counter  to  section  1818,  R.  S. 
1909,  which  provides  that  no  party  shall  be 
required  to  state  evidence  in  its  pleading. 
We  regard  the  petition  sufficiently  definite 
when  considered  In  connection  with  the  stat- 
utes touching  the  subject-matter,  and  the  mo- 
tion to  make  more  specific  should  have  been 
overruled. 

The  authorities  apparently  holding  a  con- 
trary view  on  the  question  in  Judgment  are 
not  persuasive  here,  for  they  proceed  on  a 
statute  requiring  a  bill  of  particulars  in  eveiT 
case  when  It  Is  called  for  in  order  to  advise 
the  party,  as  was  ruled  in  Tilton  ▼.  Beechcr, 
59  N.  y.  176,  17  Am.  Rep.  337,  and  see  Its 
application  In  Stiebeliug  v.  Lockhaus,  21  Hun 
(N.  Y.)  437.  We  have  no  such  statute  in  this 
state,  and  the  rule  flowing  from  it  is  with- 
out influence. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 
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GILLEN  ▼.  HALET  et  aL     (No.  11276.) 

(Kansas  City  Conrt  of  Appeals.     Missouri. 

Dec.  7,  1914.) 

WoBK  AND  Labob  (§  24*)— Sebtices  Rendeb- 

BD— Failure  to  P^ovk  Value. 

In  an  action  for  services,  not  based  on  a 
written  contract,  rendered  by  plaintiff  to  defend- 
ant, including  peisonal  attention,  housekeepins, 
cooking,  business  matters,  etc,  the  failure  to 
prove  the  value  of  the  services  is  fatal  to  a  re- 
covery for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  (3ent  Dig.  K  43-^;    Dec.  Dig.  |  24.*] 

Appeal  from  Circuit  Conrt,  Clay  County; 
r.  P.  Dlvelblss,  Judge. 

Claim  by  Kate  GlUen  against  Michael  Ha- 
ley, administrator.  From  a  judgment  for 
plaintiff  in  the  circuit  court  on  appeal  by 
the  administrator  from  the  allowance  of  the 
claim  in  probate  court,  the  executor  appeals. 
Reversed,  and  cause  remanded. 

Theodore  Emerson  and  Martin  I/awson, 
both  of  Liberty,  and  Denton  Donn,  of  Kan- 
sas City,  for  appellant  Simrall  &  Bimnll, 
of  Liberty,  for  respondoit 

ELLISON,  P.  J.  Plaintiff  presented  a  claim 
in  the  probate  court  of  Clay  county  against 
the  estate  of  Mary  M.  Heenan,  and  obtained 
judgment  for  $600.  On  appeal  by  the  admin^i 
istrator  to  the  circuit  court,  she  again  re- 
covered Judgment,  and  the  case  has  been  ap- 
pealed to  this  court 

The  claim  is  for  serTices  during  parts  of 
five  years,  from  1908  to  1913.  The  parties 
were  cousins;  the  plaintiff  living  in  Kansas 
City  and  the  deceased  in  Liberty,  In  an  ad- 
joining county.  There  was  evidence  tending 
to  show  ttiat  frequently,  in  each  of  these 
years,  they  were  at  each  others'  houses  for 
considerable  periods  of  time,  and  that  deceas- 
ed was  distressingly  afUlcted,  requiring  serv- 
ices of  the  most  menial,  as  well  as  delicate^ 
character,  and  tliat  plaintiff  rendered  those 
services.  There  was  evidence,  too,  connected 
with  circumstances  and  legitimate  Inferences, 
which  tended  to  prove  that  while  there  was  no 
express  contract  to  pay,  yet  that  the  services 
were  not  Intended  by  either  party  as  a  grata- 
ity,  springing  from  kindness,  affection,  or  re- 
lationship; and  that  there  was  an  implied 
contract  to  pay  what  such  services  were 
reasonably  worth.  But  the  difficulty  wltb 
plaintiff's  case  is  that  there  was  no  evidence 
of  the  value  of  her  service.  That  was  as  Im- 
portant as  to  show  she  rendered  the  service. 
The  record  shows  the  case  was  only  half 
proven. 

The  character  of  the  service  not  only  in- 
cluded personal  attention  to  deceased,  togeth- 
er with  housekeeping,  cooking,  etc.,  but  like- 
wise attending  to  business  matters  and  going 
from  home  with  her.  It  was  once  decided 
(Murray  v.  Railway  C!o.,  101  Mo.  236,  18  S. 
W.  817,  20  Am.  St  Rep.  601)  ttiat  the  value 
of  the  service  of  an  ordinary  nurse  oonld  be 
recovered  without  particular  ptQpf,  since  the 


value  of  that  character  of  service  was  gen- 
erally known.  But  that  case  would  not  cov- 
er this,  and,  besides,  it  has 'been  overruled. 
Cobb  v.  Railway  Co.,  149  Mo.  609,  630,  50  S. 
W.  894;  Slaughter  v.  RaUway  Co.,  116  Ma 
269,  276,  23  S.  W.  760.  See,  also,  Graefe  v. 
Transit  Co.,  224  Mo.  232,  274,  123  S.  W.  836: 
Brake  v.  Kansas  City,  100  Mo.  App.  611, 
61b,  75  S.  W.  191;  Kaiser  v.  Transit  Co.,  108 
Mo.  App.  70S,  711,  84  S.  W.  199;  Bradner 
V.  Rockdale  Co.,  116  Mo.  App.  102,  113,  91  S. 
W.  997 ;  Esque  v.  United  By.,  174  Mo.  App. 
317,  157  S.  W.  1061. 

In  an  endeavor  to  overcome  this  error, 
plaintiff  suggests  that  there  was  evidence 
from  which  the  value  could  be  Inferred.  We 
do  not  think  so.  There  was  something  stated 
by  a  witness  to  the  effect  that  the  deceased 
was  thinking  of  making  a  present  to  plain- 
tiff of  a  house  and  lot  The  record  would  not 
justify  us,  in  any  degree  of  fairness,  in  con- 
sidering this  as  proof  of  value  of  the  serv- 
ice rendered.  The  cases  dted  by  plaintiff  are 
not  in  point;  in  each  of  them  there  was  af- 
firmative proof  of  value. 

The  judgment  is  reversed,  and  the  cause  l8 
remanded.    All  concur. 


STEPHENS  V.  BEBERERT.     (No.  1285.) 

(Springfield   Conrt  of   Appeals.     MiaaonrL 

Dec.  12,  1914.) 

Justices  of  tece  Peace  ({  43*)— Jitbisdictioit 

— Statutes. 

Rev.  St  1909,  {  7758,  limite  the  jurisdic- 
tion of  justices  of  the  peace  in  replevin  in  certain 
counties  to  cases  where  the  value  of  the  prop- 
erty sought  to  be  recovered  and  the  damages 
claimed  for  the  taking  or  detention  shall  not 
exceed  $250;  section  7759  requires  plaintiff  to 
accompany  his  statement  with  an  affidavit  stat- 
ing the  actual  value  thereof;  section  7772  pro- 
vides that  the  value  as  set  forth  in  the  state- 
ment and  affidavit  fixes  the  jurisdiction  as  to 
the  value  ^  and  section  7395  gives  jastices  of 
the  peace  jurisdiction  of  actions,  etc.,  where  the 
sum  demanded,  exclusive  of  interest  and  costs, 
does  not  exceed  $250.  Plaintiff  filed  a  state- 
ment and  affidavit  in  replevin,  which,  as  amend- 
ed, left  the  value  $250,  and  claimed  $50  as 
damages  for  the  taking  and  detention.  EM, 
that  tbe  justice's  court  had  no  jurisdiction. 

[EA.  Note.— For  other  cases,  see  Jastices  of 
the  Peace,  Cent  Dig.  ft  76, 149-166;  Dec.  Dig. 

Appeal  from  Circuit  Ooort  Pemiscot  Coun- 
ty;   Frank  Kelly,  Judge. 

Replevin  byC.  E.  Stephens  against  Henry 
Reberert  in  justice  court  and  from  the  judg- 
ment defendant  appealed  to  the  circuit 
court  which  dismissed  the  action,  and  plain- 
tiff appeals.    Affirmed. 

Jere  S.  Gossom,  of  Caruthersville,  for  ap- 
pellant Ward  &  Collins,  of  CJaruthersvUle. 
for  respondent 

ROBERTSON,  P.  J.  Plaintiff  filed  his 
statement  and  affidavit  in  replevin  before  a 
justice  of  the  i)eaee  to  recover  possession  of  a 
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cow  and  com  In  the  possession  of  the  defend- 
ant. The  defendant  api)eared  and  filed  a  mo- 
tion to  dismiss,  alleging  as  his  reason  there- 
for that  the  Jastlce  had  no  jurisdiction.  Tbe 
motion  was  sustained,  and  later  the  Judg- 
ment sustaining  it  was  set  aside,  and  there- 
after the  motion  was  overruled.  The  plain- 
till  then  filed  an  amended  statement  and  affi- 
davit, alleging  the  value  of  the  cow  and  com 
to  be  $260,  and  claimed  $S0  as  damages  for 
the  taking  and  detention  thereof,  for  all  of 
which  he  prayed  judgment.  The  cause  then 
proceeded  to  trial  before  the  justice  of  the 
peace,  and,  as  the  result.  It  was  found  that 
the  value  of  the  property  was  $140,  and  the 
Judgment  recites  that  the  plalntUf  claimed 
no  damages.  The  defendant  appealed  to  the 
circuit  court,  and  there  renewed  his  motion 
to  dismiss,  which  was  sustained,  and  the 
plaintiff  has  appealed.  The  plaintiff  did  not 
offer  to  amend  his  statement  in  the  circuit 
court,  and  his  right  to  do  so  is  not,  therefore 
before  us  for  consideration.  At  the  hearing 
of  the  motion,  plaintiff,  over  the  objection  of 
defendant,  offered  testimony  for'  the  purpose 
of  proving  that  he.  In  the  justice  of  the  peace 
court,  abandoned  all  claim  for  damages.  Un- 
der section  7758,  R.  S.  1909,  the  jurisdiction 
of  a  justice  of  the  i>eace  in  counties  such  as 
this  county  is,  having  a  population  less  than 
50,000  Inhabitants,  in  actions  brought  for  the 
recovery  of  personal  property,  is  limited  to 
cases  where  the  value  of  the  property  sought 
to  be  recovered  and  the  damages  claimed  for 
the  taking  or  detention  and  for  all  injuries 
thereto  shall  not  exceed,  in  the  aggregate, 
$250.  By  section  7772,  R.  S.  1909,  it  is  ex- 
pressly provided  that  the  value  of  the  prop- 
erty, as  set  forth  In  the  statement  and  affi- 
davit, fl.xes  the  jurisdiction  as  to  the  value, 
and  we  are  governed  by  the  statement  and 
affidavit  as  to  the  "damages  claimed"  by 
reason  of  dUd  section  7758.  Payne  v. 
Weems,  36  Mo.  App.  54,  56,  57;  Saunders  v. 
Scott,  132  Mo.  App.  209,  214,  111  S.  W.  874. 
These  two  sections  of  the  statute  are  the 
same  as  when  first  enacted  (R.  S.  1879,  {{ 
2881,  2895),  except  that  there  has  been  a 
change  as  to  the  amount  that  may  be  in- 
volved (Laws  1891,  pp.  174,  175).  Other  de- 
cisions are  cited  by  respondent  as  bearing 
upon  this  construction  of  the  statute.  Gott- 
schalk  V.  Kllnger,  33  Mo.  App.  410,  417 ;  Ma- 
lone  V.  Hopkins,  40  Mo.  App.  331,  832; 
Knoche  v.  Perry,  90  Mo.  App.  4S5.  488. 

Appellant  has  cited  Best  v.  Best,  16  Mo. 
530,  Koester  v.  Lowenhardt,  177  Mo.  App. 
699,  160  S.  W.  566,  Wells  v.  De  Gouvela,  161 
Mo.  App.  663,  143  S.  W.  617,  and  Cook  v. 
Decker,  63  Mo.  328,  on  the  question  of  the 
right  of  a  plaintiff,  where  he  has  brought 
an  action  to  obtain  a  money  Judgment  in  an 
amount  in  excess  of  the  jurisdiction  of  a 
justice  of  the  peace,  to  abandon  a  portion  of 
his  claim  and  thereby  confer  Jurisdiction. 
But  In  aU  of  those  cases  there  was  an  amend- 


ment of  the  account  or  statement  to  bring 
the  demand  within  the  Jurisdiction,  except  In 
the  Best  Case,  where  It  is  said  "that  the  jus- 
tice was  authorized  to  enter  a  credit  on  the 
claim."  In  the  case  at  bar  no  one  but  the 
plaintiff,  or  hla  agent  or  attorney,  could 
amend.  Since,  in  an  action  of  replevin,  the 
courts  have  been  holding  that  section  7758  is 
as  conclusive  on  the  "damages  claimed"  as  Is 
section  7772  on  the  value  of  the  property, 
and  some  of  these  opinions  were  extant  long 
before  the  Legislature  amended  what  is  now 
section  7758,  we  should  hesitate  to  change 
that  rule,  because,  if  the  Legislature  deemed 
this  construction  unreasonable,  it  would 
likely  have  changed  the  statute  in  this  re- 
spect when  the  amendment  was  made.  State 
V.  Schenk,  238  Mo.  429,  455,  142  S.  W.  263. 

The  "sum  demanded"  under  section  7395, 
R.  S.  1909,  conferring  jurisdiction  where  a 
money  Judgment  is  sought,  differs  very  ma- 
terially from  an  action  in  replevin,  where, 
under  section  7759,  the  plaintiff  must  ac- 
company his  statement  with  an  affidavit. 
In  the  case  at  bar  the  plaintiff,  in  the  face 
of  the  motion  to  dismiss,  amended  his  state- 
ment so  that  the  justice  of  the  peace  had  no 
jurisdiction,  and  we  can  see  no  equity  in  his 
claim  that  he,  as  a  matter  of  fact,  Intended 
to,  and  did,  waive  the  damages. 

The  judgment  is  affirmed. 

STURQIS  atod  FARRINGTON,  JJ.,  con- 
cur. 


JONES   T.   CITY  OF   CARUTHERSVILLB. 

(No.  1170.) 
(Springfield  Court  of  Appeals.    MIssourL    Dec 

12,  1914.) 

1.  Municipal  Cokpobations  (§  753*) — Stbeet 
Commissioner— Unauthobizkd  Acts. 

Since  a  municipality  is  liable  for  the  acts 
of  its  officers  and  agents  only  when  they  act 
within  the  scope  of  their  authority,  a  city  was 
not  liable  for  injuries  to  plaintiff's^  property  by 
the  acts  of  its  city  street  commissioner  in  con- 
structing a  system  of  drainage  whereby  surface 
water  was  collected  and  thrown  onto  plaintiff's 
lot,  to  his  damage,  without  any  authorizing  or- 
dinance, and  this  tiiough  the  city  paid  the  street 
commissioner  and  his  colaborers  for  the  work 
under  a  general  appropriation  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1584,  16S6;  Dec. 
Dig.  §  753.*] 

2.  Municipal  Coepobationb  (8  301*)  — 
Foubth-Clabs  Citmb  —  Impbovements  — 
Dbainaoe. 

Under  Rev.  St  1909,  8  9400,  regulating 
fourth-class  cities'  surface  drainage  improve- 
ments, such  improvements  can  be  legally  under- 
taken only  by  ordinance. 

TEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  802;  Dec.  Dig.  t 
301.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Charles  B.  Farls,  Judge. 

Action  by  Charles  Jones  against  the  City 
of  CaruthersviUe.  Judgment  fox  plaintiff, 
and  defendant  appeals.    Reversed. 
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Vance  J.  Hlggs,  of  CarnthersvHle,  for  ap- 
pellant. Ward  &  Collins,  of  Caruthersvllle, 
for  respondent. 

PARRINGTON,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
alleged  to  have  been  tsastalned  by  him  by 
reason  of  the  defendant,  through  its  street 
commls.sioner,  and  by  and  under  the  direc- 
tion of  its  street  and  alley  committee,  having 
constructed  a  system  of  street  improvements 
— drains,  sewers,  and  ditches — to  convey  the 
surface  water  from  some  40  blocks  of  the  city 
so  that  the  system  terminated  near  plaintiff's 
property,  by  reason  whereof  a  large  quantity 
of  surface  water  collected  and  stood  on 
plaintiff's  lot,  to  his  damage  In  the  sum  of 
12,500. 

The  answer  of  the  defendant,  after  ad- 
mitting that  it  Is  a  city  of  the  fourth  class, 
is  a  general  denial. 

iPlaintiff  introduced  evidence  to  show  that 
surface  water  accumulated  on  his  lot  in  large 
quantities,  and  stood  there  and  became 
stagnant,  and  damaged  a  number  of  trees  and 
improvements.  Hid  evidence  shows  that  no 
ordinance  or  resolution  was  ever  passed  au- 
thorizing any  one  for  the  city  to  dig  this 
ditch  and  the  drains  that  led  into  it,  which 
terminated  at  plaintiffs  property.  There 
was  a  general  ordinance  of  the  city  specifying 
the  powers  and  duties  of  the  street  commis- 
sioner, as  well  as  those  of  the  street  and 
alley  committee  or  committee  on  Improve- 
ments. In  this  general  ordinance  the  street 
commissioner  is  given  power  to  superintend 
the  construction  of  any  drain  or  other  im- 
provement whenever  required  by  any  ordi- 
nance or  resolution  of  the  board.  He  is  also 
empowered  to  see  that  all  streets,  alleys, 
drains,  and  other  public  places  are  kept  free 
from  obstructions  and  In  a  cleanly  condi- 
tion. This  last-mentioned  duty  does  not  seem 
to  be,  in  the  general  ordinance,  one  that  re- 
quires his  duties  to  be  performed  under  a 
special  ordinance. 

The  charge  in  the  petition  is  that: 

"The  defendant  constructed  a  large  number 
of  ditches,  drains,  and  sewers,  and  wrongful]}', 
negligently,  and  careles.sly  changed  the  natural 
flow  of  the  surface  water,  rainwater,  and  sew- 
age, and  negligently  and  carelessly  collected, 
gathered,  and  held  the  game  in  a  body  duwu  on 
and  upon  plaintiff's  property,  and  negligently 
failed  to  deviRo  or  construct  any  way  or  means 
to  remove  said  water  so  collected  and  held  on 
plaintiff's  property." 

At  the  close  of  plaintiff's  case  the  defend- 
ant offered  an  Instruction  In  the  nature  of  a 
demurrer  to  the  evidence  which  was  over- 
ruled. The  defendant  showed  that  no  or- 
dinance or  resolution  was  over  passed  au- 
thorizing any  one  to  build  the  ditch  in  ques- 
ticm  or  the  drains  leading  up  to  it,  by  reason 
whereof  surface  water  was  collected  so  as  to 
overflow  on  plaintiff's  property. 

£1]  The  respondent  seeks  to  supply  the  ab- 


sence of  an  ordinance  or  resotatton  by  show- 
ing that  the  dty  ratlfled  the  act  of  the  street 
commissioner  in  paying  hira  and  the  work- 
men for  digging  the  Qitch.  We  have  recent- 
ly gone  into  this  same  question  in  the  case  of 
Bigelow  T.  City  of  Springfield,  178  Mo.  App. 
463,  162  S.  W.  700,  where  a  number  of  cases 
in  this  state  bearing  on  the  question  wUl  be 
found  dted  and  discussed:  First,  as  to  the 
liability  of  the  city  for  acts  of  a  street  com- 
missioner in  performing  duties  whldi  re- 
sult in  damage  to  property  owners,  where 
there  Is  no  ordinance  authorizing  the  work 
to  be  done  when,  under  the  law,  the  city  can 
only  act  through  an  agent  who  has  been  em- 
powered by  ordinance  to  do  the  work;  and, 
second,  as  to  the  payment  of  the  street  com- 
missioner and  his  colaborers  under  a  general 
appropriation  not  taking  the  place  of  the 
ordinance  required  to  authorize  the  work. 

Plaintiff  here  seeks  to  hold  the  city  be- 
cause the  street  commissioner  failed  to  see 
that  the  drains  and  other  public  places  were 
kept  free  from  obstruction  and  in  a  cleanly 
condition.  The  charge  in  the  petition  Is  that 
the  city  wrongfully,  carelessly,  and  negligent- 
ly changed  the  flow  of  surface  water  by  gath- 
ering and  holding  the  same  In  a  body  on 
plaintiff's  property,  and  negligently  failed  to 
devise  or  construct  any  way  or  means  to  re- 
move the  water.  There  Is  no  allegation  oe 
proof  that  there  w^te  any  obstructions  that 
made  the  water  flow  on  plaintiff's  property 
other  than  the  manner  in  which  the  ditch 
was  constructed.  Besides,  that  part  of  the 
general  ordinance  referred  to  means  that  the 
street  commissioner  shall  keep  the  lawfully 
constructed  drains,  alleys,  etc.,  free  from  ob- 
struction and  in  a  cleanly  condition. 

A  great  many  of  the  cases  cited  by  respond- 
ent were  referred  to  In  the  Bigelow  Case, 
supra,  and  It  is  unnecessary  to  discuss  them 
here. 

The  case  of  Lewis  v.  City  of  Sprlngfleld, 
142  Mo.  App.  84, 125  S.  W.  824.  was  an  action 
for  discharging  water  on  a  citizen's  property, 
and  the  city  was  held  liable,  but  the  opinion 
shows  that  the  drain  tn  that  case  was  con- 
structed under  and  by  virtue  of  ordinances. 

[2]  Section  9400,  K.  S.  1909,  provides  that 
such  improvements  as  were  made  in  this 
case,  when  undertaken  by  cities  of  the  foarth 
class,  must  be  by  ordinance.  The  evidence 
clearly  shows  that,  if  plaintiff  was  damaged. 
It  was  through  the  act  of  the  street  com- 
missioner and  those  acting  with  him,  absent 
any  ordinance  or  resolution  making  their  act 
an  act  of  the  dty. 

The  plaintiff  failed  to  make  ont  a  case 
against  the  defendant,  and  the  Jury  shonld 
have  been  so  Instructed. 

The  Judgment  Is  reversed. 

ROBBBTSON,  P.  J,,  and  STUBOIS,  J^ 
concur. 
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JABLONSKT  v.  WUSSLEB  «t  aL 

(No.  16977.) 

(Supreme  Court  of  Missouri,  Diviaion  No.  1. 

Dec.  2,  1914.) 

£a8euent8  H  16*)  —  Ihpluo  Eabeuknt  — 
Right  of  Way. 

Where  one  of  two  adjacent  tracts  of  land 
sold  by  the  same  owner  to  different  persons 
touched  both  a  street  and  an  alley,  so  that 
there  was  no  reasonable  necessity  for  continu- 
ing the  use  of  the  alley  after  the  sale  for  the 
benefit  of  the  tract  touching  the  street  and  al- 
ley, the  purchaser  bad  no  implied  easement  over 
the  alley. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  g  43;  Dec.  Dig.  i  16.*] 

Appeal  from  St  Louis  Circuit  Court; 
James  B.  Withrow,  Judge. 

Suit  by  Cbaries  Jablonsky  against  Bernard 
Wussler  and  others.  Decree  for  complain- 
ant and  defendants  appeal.    ReTersed. 

The  following  is  the  picture  referred  to  in 
the  opinion: 


Both  the  facts  and  the  law  of  this  case 
were  before  this  court  in  the  case  of  Buss- 
meyer  v.  Jablonsky,  241  Mo.  681,  145  S.  W. 
772,  Ann.  Caa.  19130, 1104.  The  present  plain- 
tiff was  the  defendant  in  the  Bussmeyer 
Case.  He  urged  upon  us  then  the  doctrine  of 
there  being  required  the  element  of  necessity 
before  there  could  be  an  easement  by  implica- 
tion of  law.  He  says  In  the  record  before  us 
that  the  facts  of  the  two  cases  are  practically 
Identical.    The  admission  thus  reads: 

"Mr.  Carpenter :  If  your  honor  please,  I  may 
concede  right  now  that,  so  far  as  any  easement 
is  concerned  by  prescription,  we  don't  claim 
any.  We  are  after  an  easement  upon  a  differ- 
ent theory  from  that,  and  I  want  to  call  your 
honor's  attention  to  this  case  here.  This  is  a 
case  in  the  Utah  Supreme  Court,  the  case  of 
Rollo  V.  Nelson,  34  Utah,  10,  June  1,  1908  (cit- 
inir  and  reading  from  opinion;  also  from  case 
from  Pennsylvania  Supreme  Court,  Liquidated 
Carbonating  ■  Go.  v.  Wallace;  also  case  from 
Oregon  Supreme  Court).  These  are  all  report- 
ed in  the  26  !>.  R.  A.,  New  Series.  One  is  re- 
ported at  page  331,  another  at  page  327,  and 
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Mnench,  Waltber  &  Muench,  of  St  Louis, 
for  appellants.  August  Walz,  Jr.,  and  W.  G. 
Carpenter,  both  of  St  Couls,  for  respondent 

GRAVES,  J.  Action  In  equity  to  enforce 
an  implied  easement.  Such  action  takes  the 
form  of  a  jjctitlon  by  which  it  is  sought  to 
enjoin  the  defendants  from  obstructing  the 
entrance  to  a  three-foot  passageway  upon  the 
western  part  of  a  lot  owned  by  the  defend- 
ant 


the  other  case  at  page  315.  All  of  them  were 
heavily  annotated.  Here  is  a  line  of  cases 
identical  with  this  case  [reading  extracts  from 
cases].  This  is  all  on  the  theory  that  these 
easements  are  appurtenant  to  this  use  in  con- 
nection with  the  property  sold.  At  this  point 
it  may  be  proper  to  state  to  your  honor  that 
this  very  passageway  on  the  south  sidje  of  this 
man's  property,  going  into  the  Bussmeyer  prop- 
erty, was  litigated  in  the  circuit  court  here  in 
19ns  in  the  same  way  that  this  is  now  being 
litigated.  There  Mr.  Jablonsky  stopped  up  the 
passageway,  and  this  same  identical  proceeding 
was  brought  against  him,  and,  in  the  hearing 
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of  that  case  before  Judge  Rale,  the  right  to 
the  easement  was  upheld.  That  case  is  now  on 
appeal  in  the  Supreme  Court  in  this  state.^  It 
raises  the  same  identical  question  and  practical- 
ly the  same  identical  facts  here  involved.  And 
we  hope  to  reach  that  in  the  Supreme  Court 
next  year.  ThTs  is  not  a  prescription  easement 
we  are  seeking  here.  This  is  an  easement  where 
it  was  made  specifically  to  the  property  by  the 
owner  himself,  and  where  it  was  conferred  upon 
one  piece  of  property  in  favor  of  an  adjoining 
piece  of  property  by  the  owner  and  appurtenant 
to  it  and  enhances  the  value  of  that  property. 
I  want  to  offer  that  evidence,  your  honor,  and 
merely  save  an  exception  to  the  overruling  of 
the  objection." 

A  picture"  In  the  record  will  explain  the 
situation.  We  have  "Exhibit  2,"  which 
shows  both  the  passageway  In  dispute  in  the 
case  at  bar  and  the  one  in  the  Bussmeyer 
Case.  Here  is  the  exhibit:  The  passageway 
in  dispute  we  have  marked  with  the  letter 
"A."  Then  there  is  another  ■  passageway 
marked  "B,"  and  still  a  third  one  which  we 
have  marked  "C."  The  one  marked  "C"  is 
the  one  in  dispute  In  the  Bussmeyer  Case, 
supra.  Back  of  all  this  property  Is  the  alley- 
way fully  described  In  the  Bussmeyer  Case. 

When  this  short  statement  and  this  picture 
are  examined  in  connection  with  the  fuller 
statement  of  facts  in  the  Bussmeyer  Case, 
there  will  be  a  full  statement  of  the  case  at 
bar.  From  it  all  it  appears  that  the  law  stat- 
ed In  the  Bussmeyer  Case  controls  this  case. 

Under  the  views  there  expressed,  this  judg- 
ment should  be  reversed ;  and  it  is  so  order- 
ed.    All  concur. 


BOWMAN  V.  MISSOURI,  K.  &  T.  RY.  CO. 
(No.  11318.) 

(Kansas  City  Court  of  Appeals.    Missouri 

Dec.  7,  1914.) 

Cabbiebs  (I  218*)— Contract  of  Shipment— 

Time  fob  Notice  of  Daitages  and  Bbino- 

ING  StriT. 

No  recovery  can  be  had  for  injuries  to  a 
car  load  of  mules,  where  the  provisions  of  the 
contract  of  shipment  relating  to  times  within 
which  to  give  written  notice  of  damages,  file 
written  notice  of  claim,  and  bring  action  are 
not  observed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  674-696,  927,  928,  933-949 ;  Dec 
Dig.  §  218.*I 

Appeal  from  Circuit  Court,  Vernon  County; 
B.  O.  Thurman,  Judge. 

Action  by  W.  C.  Bowman  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

J.  W.  Jamison,  of  St.  Louis,  for  appellant 
Scott  &  Bowker,  of  Nevada,  Mo.,  for  respond- 
ent 

ELLISON,  P.  J.  Plaintiff  brought  this  ac- 
tion against  defendant  for  negligence  in  ship- 
ping a  car  load  of  mules  from  Walker,  Mo., 
to  East  St.  Louis,  111.,  whereby  they  were 
injured  and  depreciated  In  value.  He  re- 
covered judgment  in  the  Circuit  court. 


The  contract  of  shipment  provided  that 
plaintiff  should  give  written  notice  of  his 
damages  to  defendant  within  6  hours  after 
the  stock  was  unloaded,  and  that  within  30 
days  of  the  happening  of  the  Injury  he  would 
file  with  defendant  a  written  verified  claim. 
It  was  further  agreed  in  the  contract  of  ship- 
ment that  plaintiff  would  bring  his  action 
within  91  days  from  the  date  of  the  Injoiy. 
None  of  these  provisions  was  complied  with. 

The  case  is  governed  by  the  cases  of  Ham- 
ilton V.  0.  A  A.  Ry.  Co.,  177  Mo.  App.  145,  164 
S.  W.  248,  and  Johnson  Grain  Co.  v.  C  B. 
&  Q.  Ry.  Co.,  177  Mo.  App.  194,  164  S.  W. 
182,  decided  by  this  court  on  the  same  day. 

The  judgment  will  therefore  be  reversed. 
All  concur. 


MARTIN  ▼.  PRINTZ.    (No.  13814.) 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
8,  1914.) 

1.  Evidence    (;   408*)— Pakol   Evidkncb  xo 
Vabt  Wbitinq — WEiTiNas  Within  Rulb. 

A  receipt  for  money,  which  recited  that 
it  was  to  be  placed  on  a  deed  of  trust,  was  not 
a  contract  within  the  parol  evidence  role,  but 
merely  a  memorandum  constituting  evidence  of 
the  oral  agreement  between  the  parties,  subject, 
however,  to  explanation  by  parol  testimony. 

[E}d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1829-1842;   Dec.  Dig.  §  408.*] 

2.  Frauds,   Statute  of  (§  56*)— Agbeeiients 
Kequibed  to  be  in  Whiting. 

An  agreement  by  which  plaintiff  delivered 
money  to  defendant  to  be  invested  in  a  deed  of 
trust  was  not  one  required  to  be  in  writing  un- 
der the  statute  of  frauds,  as  it  constituted  a 
mere  agreement  as  to  what  disposition  defendant 
was  to  make  of  plaintiff's  money  acting  as 
plaintiff's  agent 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i$  83-89,  136-138;  Dec.  Dig. 
i  56.*] 

3.  Fbauds,    Statute    of    (|    131*)— Wkitisk 

CONTBACTS— PABOI/  MODIFICATION. 

As  an  agreement  by  which  plaintiff  deliv- 
ered money  to  defendant  for  investment  in  a 
deed  of  trust  was  not  required  by  the  statute 
of  frauds  to  be  in  writing,  it  could  be  varied  or 
altered,  even  though  in  writing,  by  a  subsequent 
parol  agreement,  that  the  money  might  be  used 
in  the  purchase  of  a  house  and  lot  in  plaintiC's 
name. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  (3ent  Dig.  Si  283,  284;  Dec.  IWg.  I 
131.*] 

4.  Appbai.    and    Ebbob    (|    864*)— Pbesukf- 
tions  in  sufpobt  of  judouent. 

The  rule  that,  in  a  case  tried  without  a 
jury  Id  which  no  findings  of  fact  are  made  or 
declarations  of  law  requested  or  given,  the  judg- 
ment will  be  affirmed  unless  so  manifestiy  erro- 
neous that  it  cannot  be  sustained  upon  any  the- 
ory supported  by  the  evidence,  did  not  apply 
where  reversible  error  was  committed  in  the  ex- 
clusion of  evidence  whereby  a  perfecUy  valid 
defense  sought  to  be  introduced  was  wholly  ex- 
cluded from  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  3403.  3404.  3408-3424, 
3427-3430;   Dec.  Dig.  |  854.*] 

Appeal  from  St.  Louis  Circuit  Court;  CItaas. 
Clafiin  Allen,  Judge. 
Action  by  Oscar  Martin  against  Arthur  O. 
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Printz.     From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Koenig  &  Koenig,  of  St  Louis,  for  appel- 
lant. Wyrlck  &  Eaken,  of  St  Louis,  for  re- 
spondent 

ALIJSN,  J.  Plaintiff  instituted  this  action 
for  tbe  recovery  of  $1,000  alleged  to  have 
been  received  by  defendant  from  plaintiff 
for  the  purpose  of  purchasing  for  the  latter 
a  deed  of  trust  upon  property  in  the  city  of 
St  Lonls,  and  for  which  the  defendant  exe- 
cuted the  following  receipt : 

"St.  Louis,  June  8rd,  1«08. 

"Received  of  Oscar  Martin  one  thousand  and 
no/ioo   dollars,   to   be   placed   on   first   deed   of 
trust  6%  loan  in  Dixie  Place,  for  3  years. 
"$1,000.00.  Arthur  U.  Printz." 

Plaintiff  in  bis  petition  avers  that  defend- 
ant failed  to  80  invest  the  money,  and  re- 
fosed  to  repay  tbe  same  to  plaintiff.  The 
answer  admits  tbe  execution  of  tbe  receipt, 
but  av«s  that,  at  plaintiff's  instance  and 
regnest,  tbe  money  was  used  by  defendant 
for  plaintiff  in  part  payment  of  tbe  purchase 
price  of  a  bouse  and  lot  in  tbe  city  of  St. 
Louis.  The  defendant  is  a  real  estate  agent 
in  the  city  of  St  Louis;  and  plaintiff,  who 
is  a  cousin  of  the  defendant,  placed  in  tbe 
tatter's  bands  $1,000  on  or  about  June  3, 
1908,  for  which  defendant  executed  tbe  re- 
ceipt above  set  out.  Plaintiff's  testimony  in 
cblef  went  to  show  that  defendant  did  not 
apply  tbe  money  as  agreed,  and  had  ever 
refused  to  repay  the  same  to  plaintiff.  And 
plaintiff  denied  that  be  had  given  defendant 
authority  to  otherwise  invest  the  money. 
On  behalf  of  defendant  it  was  sought  to  show 
that  after  the  money  had  been  placed  in  the 
defendant's  hands  it  was  agreed,  and  plain- 
tiff directed,  that  it  be  used  In  the  purchase 
of  a  bouse  and  lot;  that  tbe  same  was  done, 
and  a  warranty  deed  to  tbe  property  execut- 
ed to  plaintiff  on  February  1,  1900;  and  that 
plaintiff,  on  tbe  last-mentioned  date,  executed 
a  note  for  $1,200  and  six  semiannual  ibter- 
eat  notes,  together  with  a  deed  of  trust  secur- 
ing such  notes,  in  order  to  complete  the  pur- 
chase of  such  property.  Plaintiff,  on  cross- 
examination,  admitted  the  execution  of  tbe 
notes,  but  denied  having  signed  tbe  deed  of 
tmst,  and  claimed  that  if  tbe  title  to  tbe 
property  was  acquired  in  bis  name  it  was 
done  without  bis  Icsowledge  or  consent.  De- 
fendant, as  a  witness  In  bis  own  behalf,  under- 
took to  testify  to  the  alleged  subsequent 
agreement  regarding  the  disposition  of  the 
money,  and  plaintiff's  directions  in  the  prem- 
ises, and  to  introduce  in  evidence  tbe  war- 
ranty deed  and  deed  of  trust  above  mention- 
ed. Tbe  court,  however,  sustained  objections 
to  the  admission  of  substantially  all  of  tbe 
evidence  thus  sought  to  be  introduced  in  sup- 
port of  the  defense  set  up  by  tbe  answer.  It 
is  nnnecessary  to  refer  to  these  rulings  in 
detalL    It  is  sufficient  to  say  that  tbe  court 


excluded  practically  everything  offered  in 
support  of  this  defense.  Tbe  defendant 
thereupon  rested;  and,  judgment  going  for 
plaintiff,  defendant  has  brought  the  matter 
here  for  review. 

[1-3]  Respondent's  argument  appears  to  be 
that  the  receipt  constituted  a  written  con- 
tract between  the  parties  which  could  not  be 
varied  by  parol.  But  there  is  clearly  no 
merit  in  this.  The  receipt  Is  not  a  written 
contract,  though  as  a  memorandum  it  con- 
stitutes evidence  of  the  original  oral  agree- 
ment between  the  parties,  subject  however  to 
explanation  by  parol  testimony.  Neither  was 
the  contract  itself  one  required  to  be  in  writ- 
ing under  the  statute  of  frauds,  for  It  consti- 
tuted a  mere  agreement  as  to  what  disposi- 
tion the  defendant  was  to  make  of  plaintiff's 
money,  acting  as  tbe  latter's  agent  And  had 
the  original  contract  been  in  writing,  it  could 
be  varied  or  altered  by  a  subsequent  parol 
agreement  between  tbe  parties. 

It  is  said  that  plaintiff  did  not  plead,  or 
offer  to  prove,  compliance  with  the  original 
contract  This  la  quite  true;  but  defendant 
did  plead,  and  sought  to  show,  that  the  origi- 
nal agreement  had  been  subsequentiy  modi- 
fled  by  tbe  parties,  in  accordance  with  which 
defendant  acted  in  Investing  plaintiff's  mon- 
ey. Xbis^  if  true,  is  a  complete  defense  to 
plaintiff's  claim.  And  the  defendant  was 
entitled  to  introduce  the  evidence  brought 
forward  by  him  to  substantiate  this  defense, 
and  wlilch  tended  very  strongly  to  support 
it  It  was  plainly  error  for  the  court  to  ex- 
clude this  evidence. 

[4]  But  respondent  urges  that  as  tbe  case 
was  tried  without  a  Jury,  and  no  findings 
of  fact  were  made,  and  no  declarations  of 
law  requested  or  given,  tbe  Judgment  should 
be  affirmed,  unless  it  is  so  manifestly  errone- 
ous that  it  cannot  be  sustained  upon  any 
theory  supported  by  the  evidence.  This  is 
true,  where  no  reversible  error  of  law  In- 
tervenes below.  Here  it  is  quite  dear  that 
reversible  error  was  committed  in  tbe  ex- 
clusion of  evidence,  whereby  a  perfectly  valid 
defense  sought  to  be  interposed  was  alto- 
gether ruled  out  of  tbe  case  and  excluded 
from  consideration. 

Tbe  Judgment  must  be  reversed,  and  the 
cause  remanded.    It  is  so  ordered. 

RETNOLDS,  P.  J,  and  NORTONI,  J.,  con- 
cur. 


WARNKE  n  A.  LESGHEN  &  SONS  ROPE 
CO.    (No.  13889.) 

(St  Louis  Court  of  Appeals.     Missouri.    Dec. 
8,  1914.) 

1.  TBur   ({   140*)— QtresTioNS   of  Law   ob 
Fact— CBEniBiuTT  or  Witnesses. 

In  an  action  for  injuries  to  plaintitTs  son 
while  in  defendant's  employ'  evidence  held  not 
to  show  that  the  injured  boy's  story  of  the  acci- 
dent was  contrary  to  the  physical  facts,  so  as 
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to  require  the  direction  of  a  Terdict  for  de- 
fendant 

[I'M.  Note— For  other  cases,  see  Trial,  Cent. 
Dig.  SI!  334,  335 ;   Dec.  Dig.  i  140.»] 

2.  Evidence    (§    5S8»)— Trial    (f    140*)— Di- 

BECTED     VeBUICIV-TESTIMONT    CoNTBABT    TO 

PuYsiCAL   Factb  —  Cbedibilitt   of    Wit- 
nesses. 

The  testimony  on  behalf  of  plaintiff  can- 
not be  disregarded,  although  contrary  to  that 
of  defendant,  so  as  to  warrant  directing  a  ver- 
dict for  defendant,  unless  plaintiff's  testimony 
is  directly,  wholly,  and  beyond  doubt  contrary 
to  physical  laws,  and  therefore  unworthy  of 
belief. 

TEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Diir.  i  243T;  Dec.  Dig.  §  5S8;*  Trial, 
Cent.  Dig.  {f  334,  335 ;    Dec.  Dig.  g  140.»] 

3.  Masteb  and  Sebvant  (8  153*)- Injcet  to 
Child— Neoligence  of  Employer. 

Where  plaintiff's  minor  son  was  employed 
by  defendant  to  wind  wire  on  spools,  and,  when 
a  wire  caught  on  a  defective  pulley  and  broke, 
defendant's 'foreman  ordered  the  boy  to  get  the 
wire  out  and  splice  it,  without  giving  him  in- 
structions or  warning  him  of  any  danger,  ana 
the  i)oy  was  injured  by  the  wire  slipping  from 
bis  pliers  and  striking  him  in  the  eye  while 
carrying  ont  the  order,  the  master  was  negligent 
and  liable  to  plainttfi  for  the  loss  of  his  son's 
earnings. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  314-317;  Dec.  Dig.  i  153.*] 

4.  M.tsTEB  AND  Sebvant  (J  293»)— Injubt  to 
Sebvant— Misleading  Instbuctiqn. 

In  an  action  for  the  loss  of  a  son's  serv- 
ices, resulting  from  his  injuries  while  in  the 
employ  of  defendant,  an  instruction  as  to  de- 
fendant's liability  for  furnishing  a  defective  ma- 
chine, and  for  the  negligent  orders  of  its  fore- 
man, held  not  to  be  such  as  to  mislead  or  con- 
fuse the  jury,  although  unnecessarily  long  and 
somewhat  lacking  in  clearness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  1148-1156,  1158-1160; 
Dec.  Dig.  §  293.*] 

5.  Trial  (J   101*)  —  Instbdctions  —  Asbumf- 

TION   OF  FaCT8. 

In  an  action  for  loss  of  earnings  of  plain-< 
tiff's  son,  an  instruction  which  in  one  part  re- 
quired the  jury  to  find  that  a  puUev  was  defec- 
tive, and  that  as  a  result  a  wire  which  the  boy 
was  winding  broke,  but  Inter  stated  that  it  the 
jury  further  found  that,  while  plaintiff's  sob 
was  attempting  to  splice  the  wire,  the  wire 
caught  in  said  defective  pulley,  does  not  assume 
that  the  pulley  was  defective  or  that  the  wire 
broke. 


7.  Master  and  SBRVAm  ({  286*)— Injuries 
TO  Child— Evidence— Nequoence  of  Mas- 
teb—Questions  FOB  JUBT. 

In  an  action  for  injuriea  to  plaintiff's  son 
while  in  defendant's  employ,  evidence  held  suffi- 
cient to  carry  to  the  jury  question  whether  it 
was  reasonably  safe  for  defendant's  foreman  to 
order  plaintiff's  son  to  attempt  to  splice  a  wire 
which  had  become  broken,  and  which  caused 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  S  286.*] 

8.  Masteb  and  Servant  (§  278*)— Injuries 
TO   Child— Bvidkncb—Necessitt.  fob   Ih- 

,  BTRUCTIONS. 

In  such  an  action  evidence  held  sufficient 
to  warrant  the  ^ury  in  finding  that  the  plain- 
tiff's son  needed  instruction  in  splicing  the  wire, 
and  tliat  he  appealed  to  the  foreman  for  such 
instruction,  but  received  none. 

[Ed.  Note. — i'or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  954,  956-958,  960-4NS9, 
071,  972,  977;    Dec.  Dig.  {  278.*] 

9.  Appeal  and  Erbob  (i  1068*)— Harkless 
Erbob— iNSXBncTioNS   Cubed    bt   Veboict. 

An  instructiou,  which  authorized  the  jury 
to  allow  damages  for  certain  items  not  exceeding 
the  amount  claimed  in  the  petition,  which  were 

freater  than  the  amounts  shown  by  the  evi- 
ence,  is  not  prejudicial,  where  the  Verdict  does 
not  indicate  that  any  amount  in  excess  of  those 
shown  by  the  evidence  was  allowed,  since  it 
will  not  be  assumed  that  the  jury  disregarded 
the  evidence  and  found  the  full  amount  limited 
by  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tS  4225-4228.  4230;  Dec 
Dig.  f  1068.*] 

10.  Appeal  and  Error'  (|  1170*)— Habmless 
Ebbob— Instbuctions   Cubbo   bt   Verdict. 

In  an  action  for  injuries  to  plaintiff's  son 
while  in  defendant's  employ,  error  in  instruo- 
tion.  allowing  recovery  for  loss  of  future  earn- 
ings which  was  unwarranted  by  the  evidence, 
does  not  require  a  reversal,  where  the  vffdict 
was  for  less  than  loss  of  earnings  shown  to 
have  accrued  up  to  the  time  of  the  trial,  under 
Rev.  St.  1900,  S  1850.  requiring  the  court  to 
disregard  errors  in  affecting  substantial  rights 
of  the  parties,  and  section  2082,  prohibiting  re- 
versals unless  the  Supreme  or  appellate  court 
believe  that  error  was  permitted  materially  af- 
fecting the  merits  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545 ;   Dec.  Dig.  §  1170.*] 


Appeal  from  St  Lonla  Circuit  Court; 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent    Hnim  Rrimm   .Tndce. 
Dig.  §§  420^31,  435;    Dec.  fWg.  |  191.*]  |  "°/l?„  k„  ;«rAt 

iNSTBtrC 


6.  Master  and  Servant  (|  201*) 

TioNS — Applicability  to  Issues. 

Where  the  petition,  in  an  action  for  inju- 
ries to  plaintiff's  son  while  in  defendant's  em- 
ploy alleged  that  a  pulley  was  badly  worn,  out 
of  repair,  and  unfit  tor  use,  that  the  wire  which 
the  boy  was  winding  cauglit  thereon  and  broke, 
and  that  it  was  dangerous  to  attempt  to  splice 
the  wire  because  of  the  defective  condition  of  ' 
the  pulley,  an  instruction,  predicefting  recovery 
on  a  finding  that  the  pulley  was  out  of  repair 
and  because  thereof  the  wire  caught  and  broke, 
and  that  when  plaintiff's  son  was  attempting  to 
splice  the  wire  it  caught  in  the  detective  pulley 
and  pulled  away  from  the  pliers  with  which  the 
boy  was  holding  it,  was  not  erroneous  as  being 
broader  than  the  allegations  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1133,  1134,  1130-1146 ; 
Dec.  Dig.  §  291.*] 


Action  by  Michael  Wanike  against  A.  Lea- 
cben  &  Sons  Rope  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Watts,  Gentry  &  Lee,  of  St  Louis,  for  ap- 
pellant Sterling  P.  Bona,  of  St  Louis,  for 
respondent 

ALLEN,  J.  PlaintltC  brings  this  action  to 
recover  for  thie  loss  of  the  earnings  of  his 
minor  son  resulting  from  an  injury  received 
by  the  latter  while  in  the  employ  of  the  de- 
fendant corporation,  and  aUeged  to  have 
been  occasioned  by  its  negligence,  and  for 
certain  items  of  expense  incurred  by  plain- 
tiff in  and  about  the  treatment  of  his  -sou's 
injury.    Plaintlfl!  recovered  Judgment  below  in 
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the  sum  of  $1,000,  and  the  defoidant  ap- 
peals. 

On  March  22,  1910,  plaintiff's  son,  being 
then  a  minor  about  16  years  and  9  months 
of  ace,  was  in  the  employ  of  the  defendant 
In  the  latter's  factory,  and  engaged  in  oper- 
ating a  machine  for  "spooling"  or  winding 
steel  wire  upon  certain  spools  or  "bobbins." 
Though  plaintiff's  son  had  been  in  the  de- 
fendant's employ  for  some  three  years,  he 
testified  that  he  "had  been  'working  at  that 
particular  work  about  three  weeks."  The  ma- 
chine which  he  was  operating  bad  three  of 
these  ttobbins,  upon  each  of  which  wire  was 
wound  from  a  bundle  thereof  which  had 
t)een  placed  npon  an  upright  roller  termed  a 
"winch".  In  this  operation  the  wire  was  di- 
rected by  certain  pulleys  or  rollers  over  or 
under  which  it  ran  in  passing  from  the 
winch  to  the  bobbin.  > 

Plalntlif's  son  testified  that  on  Saturday, 
March  19,  1910,  one  of  the  wires  thus  being 
wound  upon  a  bobbin  of  this  machine  became 
caught  under  one  of  the  rollers  above  mention- 
ed. It  ai^pears  that  this  wire  was  held  in  po- 
sition by  four  rollers  located  between  the 
winch  and  the  bobbin,  and,  according  to  the 
testimony  of  plaintiff's  son.  It  became  caught 
beneath  the  second  roller  from  the  bobbin. 
PlaintUTs  son  stated  that  prior  to  this  Sat- 
urday morning  be  had  always  wound  small 
wire  on  these  bobbins,  but  that  tbls  morning, 
sbortly  before  the  accident,  be  was  required 
to  use  a  larger  wire,  that  the  small  wire  had 
worn  a  groove  in  the  roller  in  question,  and 
that  the  larger  wire  became  caught  In  such 
groove,  causing  the  wire  to  break.  He  fur- 
ther testified  that  when  the  wire  thus  be- 
came caught  and  broke,  be  went  to  defend- 
ant's foreman  and  told  the  latter  thereof, 
saying  that  he  "couldn't  do  a  thing  with  It," 
but  that  the  foreman  told  him  that  he  must 
splice  the  wire  and  proceed  with  the  work. 
The  boy  states  tl>at  he  made  a  further  effort 
to  remove  the  wire,  but  did  not  succeed 
therein,  and  ran  the  machine  the  remainder 
of  the  forenoon  operating  the  remaining  two 
bobbins  only;  that  he  quit  work  at  noon  of 
that  day,  and  did  not  return  to  work  until 
the  following  Tuesday  morning,  March  22, 
1910;  that  upon  returning  to  work  he  found 
the  machine  in  the  same  condition  in  which 
lie  bad  left  It,  and  again  appealed  to  the 
foreman,  who  said,  "You  must  go  over  there 
and  splice  that  machine."  Plaintiff's  son 
says  that  be  had  not  been  given  any  special 
tnstructlona  with  respect  to  the  work  which 
be  was  doing,  when  he  was  put  at  the  same, 
and  that  the  foreman  gave  him  no  instruc- 
tions as  to  what  to  do  in  the  emergency  in 
question,  nor  any  warning  of  danger  in  the 
premises,  but  merely  ordered  him  to  remedy 
tbe  matter  himself;  that  he  thereupon  took 
a  pair  of  "pliers,"  caught  hold  of  the  broken 
wire  near  the  roller  under  which  it  wati 
caught,  and  endeavored  to  pull  it  out  so  that 
be  could  braze  or  weld  it,  and,  after  ptUllng 


at  it  for  some  time,  succeeded  In  getting 
about  a  foot  and  a  half  thereof  from  beneath 
the  roller ;  that  he  bad  the  wire  caught  by 
the  pliers  about  six  Inches  from  the  roller, 
with  the  remaining  one  foot  of  tbe  wire 
"bending  a  little  down,"  and  was  standing 
pulling  tbe  wire,  with  his  hands  against  his 
stomach,  when  the  pliers  slipped  from  thb 
wire.    He  says: 

"I  palled  as  hard  as  I  could  with  both  bands. 
The  wire  was  tight.  The  pliers  slipped,  and  1 
went  back  about  six  iocbes  from  tbe  position 
I  had  been  in  before  that.  *  •  •  When  this 
wire  slipped  tbe  end  of  it  flew  over  tbe  top  ot 
the  roller  towards  the  bobbin,  and  then  it  came 
back  towards  me  again — it  went  back  just  as 
quick  as  lightning.  It  first  went  back  towards 
the  bobbin.  •  •  •  After  it  had  gone  as  tax 
that  way  as  it  could,  it  rebounded  and  came  to- 
wards me  and  atruclc  me  in  the  eye." 

On  behalf  of  defendant  there  was  testi- 
mony of  one  witness,  a  young  man,  to  the  ef- 
fect that  plaintiff's  son  did  not  receive  his 
injury  in  pulling  a  wire  from  beneath  a  roll- 
er, but  in  an  altogether  different  manner. 
There  was  testimony  for  defendant  to  the 
effect  that  nothing  was  found  wrong  with  the 
machine  in  question  after  plaintiff's  son  was 
injured;  but,  on  the  other  hand,  defendant's 
foreman,  in  testifying  as  to  the  condition  of 
the  machine  after  the  accident,  said,  "I  saw 
broken  wire  there."  There  was  also  much 
testimony  adduced  by  defendant  in  an  effort 
to  show  that  the  accident  could  not  have 
hapi)ened  in  the  manner  in  which  plalntifTs 
son  claims  that  It  did,  for  the  reason  that  a 
small  wire  would  not  wear  a  small  groove  in 
one  of  these  rollers,  but  that  the  groove  thus 
worn  would  be  so  large  that  a  larger  wire, 
such  as  the  boy  was  using,  could  not  become 
caught  therein. 

Other  pertinent  facts  will  be  referred  to, 
so  far  as  may  be  necessary,  in  tbe  course  of 
the  opinion. 

[1]  I.  It  is  strenuously  urged  that  defend- 
ant's demurrer  to  tbe  evidence  should  have 
been  sustained.  This  contention  is  predicated 
entirely  upon  the  proposition  that  it  was 
physically  impossible  for  plaintiff's  son  to 
have  been  injured  in  the  manner  in  which  he 
claims  to  have  received  bis  injury,  and  that 
his  version  thereof  should  for  this  reason  be 
wholly  rejected.  It  is  first  said  to  have  been 
utterly  impossible  for  the  wire,  under  the 
circumstances  related  by  plaintiff's  son,  to 
spring  back  over  tbe  roller  wMch  held  it  and 
then  recoil  toward  the  boy,  and  that  if  this 
were  possible,  the  wire  in  question  could  not 
have  reached  the  boy's  eye,  as  be  said  it  did. 
But  we  cannot  accede  to  this.  There  was 
ample  evidence,  if  any  be  needed,  to  the  effect 
that  the  steel  wire,  being  then  unwound  from 
a  coil  thereof,  was  "springy"  and  likely  to  fly 
about  when  released  from  a  given  position. 
Clearly  we  could  not  say  that  such  a  wire, 
after  slipping  from  a  pair  of  pliers  in  tbe 
hands  of  plaintiff's  son,  could  not  fly  back 
and  then  rebound  toward  him.  Neither,  un- 
der the  circumstances,  could  we  say  that  the 
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end  of  the  wire  could  not  reach  and  pierce 
the  boy's  eye,  as  he  said  It  did ;  for  he  states 
that  he  had  hold  of  the  wire  at  about  six 
Inches  from  the  roller,  with  about  one  foot 
thereof  between  him  and  the  point  at  which 
the  wire  was  held  by  the  pliers.  It  does  not 
appear  just  what  was  the  distance  from  the 
roller  to  the  boy's  eye,  and  certainly  we  could 
not  say  that  It  was  physically  Impossible  for 
the  foot  and  a  half  of  wire  to  reach  the  eye 
under  the  circumstances  shown  by  plalntlfl's 
evidence. 

A  further  insistence  la  that  the  wire  could 
not  have  become  caught  In  the  roller  In  the 
manner  In  which  plalntllTs  son  says  that  It 
did.  It  Is  said  to  be  utterly  impossible  for  a 
small  wire  to  wear  a  narrow  groove  In  the 
roller,  so  that  a  larger  wire,  when  run  over 
the  same  roller,  would  become  caught  therein. 
This  is  said  to  be  so  particularly  because  of 
the  fact  that  this  .roller  and  that  one  near- 
est the  bobbin  were  both  contained  in  a 
"frame,"  which  moved  somewhat  from  side 
'  to  side  In  order  that  the  wire  might  be 
smoothly  wound  upon  the  bobbin.  And  it  is 
said  that  It  would  inevitably  result  from  such 
movements  of  the  frame,  and  the  vibration 
of  the  wire  due  to  its  rapid  motion,  that  the 
roller  would  be  worn  in  such  a  wide  groove 
as  to  make  it  impossible  for  a  wire  such  as 
plaintiff  was  using  to  become  fastened  there- 
in. It  appears  that  these  rollers  or  pulleys, 
when  new,  have  what  is  termed  a  "V-shaped" 
groove,  in  which  the  wire  runs  and  which 
prevents  it  from  slipping  off.  That  the  cast- 
iron  rollers  wore  down  from  the  rapid  action 
of  the  steel  wire  over  them  quite  clearly  ap- 
pears from  defendant's  own  evidence.  It  ap- 
pears that  these  rollers  revolved  from  200  to 
300  times  per  minute,  and,  being  of  cast  iron, 
wore  rather  rapidly.  Defendant's  witnesses 
differed  considerably  in  their  statements,  or 
opinions,  as  to  the  usual  life  of  such  a  roller. 
However,  defendant's  superintendent  said 
that  they  were  generally  allowed  "to  wear 
down  pretty  near  to  the  outside  diameter  of 
the  hub,"  saying:  "We  never  change  them 
until  they  are  worn  out"  The  distance  which 
the  frame,  above  mentioned,  moved  back  and 
forth,  carrying  with  it  the  roller  in  question 
and  the  roller  nearest  to  the  bobbin,  does  not 
appear.  Plaintiff's  son  testified  that  these 
two  rollers  "move  the  least  bit  from  one  side 
to  another."  We  are  unable  to  see  how  we 
could  say  that  it  was  a  physical  impossibility 
for  the  wire  to  have  become  caught  in  the 
roller,  in  substantially  the  way  in  which 
plaintiff's  son  says  it  did. 

[2]  With  the  conflict  of  the  testimony  re- 
specting this  ijiatter  we  have  naught  to  do,  un- 
less the  situation  is  such  that  we  could  and 
should  say  that  the  evidence  adduced  by  plain- 
tiff concerning  the-  manner  In  which  his  son 
was  injured  is  directly  and  wholly  contrary  to 
physical  laws,  and  for  that  reason  unworthy 
of  belief.  It  is  quite  true  that  we  might  re- 
ject the  testimony  of  plaintiff's  son,  as  being 


wholly  lacking  In  probative  force,  if  it  were 
plainly  and  palpably  incompatible  with  phys- 
ical laws  or  undisputed  physical  facts.  But 
clearly  no  court  should  proceed  to  thus  whol- 
ly disregard  positive  testimony,  unless  the 
tdtnation  is  one  so  plain,  simple,  and  clear  as 
to  admit  of  no  conclusion  other  than  that 
such  testimony  is  demonstrated  to  be  utterly 
false  by  the  physical  facts  appearing.  The 
rule  has  been  applied  in  cases  where  a  plain- 
tiff, with  good  eyesight,  declared  that  he 
looked  for  but  did  not  see  an  approaching 
train,  tq  broad  daylight,  which  was  In  fact 
at  the  time  in  his  plain,  unobstructed  view, 
close  at  hand,  as  in  Eelsay  v.  Railway  Co., 
129  Mo.  362,  30  B.  W.  339,  Bchaub  v.  Rail- 
road, 133  Mo.  App.  444,  118  8.  W.  1163,  and 
Payne  v.  Railroad,  136  Mo.  662,  38  S.  W.  308, 
and  many  other  cases,  and  to  many  other  sit- 
uations where  the  testimony  was  absolutely 
and  wholly  refuted  by  the  conceded  or  uncon- 
troverted  physical  facts.  See  Nugent  v.  Mill- 
ing Co..  131  Mo.  241.  S3  S.  W.  428;  Scroggins 
V.  Street  Railway  Co.,  188  Mo.  App.  215,  120 
S.  W.  731.  Numerous  other  authorities  might 
be  referred  to  in  this  connection,  but  to  do 
so  would  serve  no  useful  purpose.  We  take 
it  that  no  authority  may  be  found  for  apply- 
ing such  doctrine,  except  to  a  situation  which, 
upon  its  face,  plainly  and  clearly  demon- 
strates that  the  testimony  In  question  cannot 
be  true. 

In  the  instant  case  we  have  to  deal  with 
a  somewhat  intricate  machine,  the  construc- 
tion and  operation  of  which  is  not  made  fully 
clear,  in  all  of  its  details,  by  the  evidence 
adduced.  It  is  not  contended  that  we  are 
bound  to  accept  the  opinions 'Of  defendant's 
witnesses  to  the  effect  that  the  roller  could 
not  have  been  worn  in  such  manner  as  to 
catch  and  break  the  wire;  but  it  is  contend- 
ed that  the  movement  of  this  frame,  carrying 
the  two  rollers  above  mentioned,  and  the  vi- 
bration of  the  rapidly  moving  wire,  wonld 
necessarily  prevent  the  roller,  under  any  cir- 
cumstances, from  wearing  down  in  a  narrow 
groove,  such  as  would  catch  and  break  a  wire 
such  as  that  with  which  plaintiff's  son  was 
working.  But  we  are  not  prepared  to  give 
to  this  phase  of  the  matter  the  Importance 
ascribed  to  it  by  learned  counsel  for  defend- 
ant It  is  natural  to  suppose  that  the  move- 
ment of  this  frame  would  have  some  effect 
upon  the  wearing  of  the  rollers  which  it  car- 
ried, but  Just  what  precise  effect  it  must  nec- 
essarily have  had  It  is  impossible  for  us  to 
say.  Plaintiff's  son  says  that  the  frame  mov- 
ed "the  least  bit"  and  11  this  be  true,  the  ef- 
fect of  such  movement  upon  the  wearing  of 
the  roller  might  be  of  small  consequence. 
That  a  wire  broke  upon  this  machine  at  the 
time  is  indicated  by  testimony  of  defendant's 
foreman,  as  well  as  by  that  of  plaintiff's  son. 
The  roller  in  question  was  not  preserved,  and 
was  not  in  evidence  below.  There  was  noth- 
ing, therefore,  in  the  way  of  positive  evidence 
to  show  JuBt  how  this  pulley  had  become 
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worn,  beyond  the  testimony  of  plaintUTs  son. 
Under  the  circumstances,  we  cannot  say  that 
tbat  testimony  slioald  be  rejected. 

[3]  And  it  plaintiff's  evidence  may  be  ac- 
cepted as  to  tbe  manner  In  which  bis  son  was 
injured,  it  is  not  contended  that  the  evidence 
did  not  make  out  a  case  of  negligence  on  the 
pari  of  the  master.  That  is  to  say,  if  the 
wire  did  in  fact  sink  into 'this  roller,  and  if 
plaintiff's  son,  inexperienced  in  tliis  work, 
rei>eatedly  sought  the  aid  of  the  foreman  and 
was  each  time  told  that  he  must  get  the  wire 
out  and  splice  it,  as  best  he  could,  without 
instruction  or  warning  of  any  sort,  it  is  not 
argued  tbiat  this  would  be  insufficient  to 
make  a  prima  fade  case  against  defendant 
And  there  appears  to  be  no  room  for  such 
contention. 

Upon  the  whole,  we  think  that  the  demur- 
rer w:as  well  ruled. 

[4]  II.  At  plaintifTs  Instance  the  court  gave 
the  following  instruction: 

"The  court  instmcts  the  jury  that,  if  you 
find  and  believe  from  the  evidence  that  on  the 
22d  day  of  March,  1910,  the  plaintiff,  Michael 
Warnke,  was  the  lather  of  Leo  Wamke:  that 
on  said  date,  he  resided  with  his  said  lather, 
and  still  resides  with  him ;  that  on  said  date 
lyeo  Wamke  was  a  minor  over  16  and  under 
17  years  of  age,  and  was  in  the  employ  of  the 
defendant,  A.  Leschen  &  Sons  Rope  Company, 
as  a  common  laborer ;  and  if  ydU  further  fihd 
that  one  George  Keisker  was  at  said  time  in 
the  employ  of  the  defendant,  A.  Leschen  &  Sons 
Rope  Company,  as  a  foreman  in  its  factory, 
and  by  virtue  of  his  employment  and  position 
had  immediate  control  and  direction  of  the 
plaintiS's  said  son  and  others  engaged  in  work 
in  said  factory,  and  had  authority  to  control  and 
direct  the  work  of  Leo  Warnke— then  in  that 
case  you  are  instructed  that  the  said  foreman 
in  giving  orders  to  plaintiS's  said  eon  and  in' 
directing  and  controlling  bis  work  was  the  vice 
principal  of  defendant,  A.  Leschen  &  Sons  Rope 
Company,  and  it  became  and  was  the  duty  of 
the  defendant  and  its  foreman,  while  acting  in 
his  capacity  as  foreman,  to  exercise  reasonable 
care  in  giving  orders  to  plaintiff's  son,  and  to 
exercise  reasonable  care  not  to  order  plaintifTs 
son  to  do  work  that  was  not  reasonably  safe ; 
and  in  case  you  find  and  believe  from  the  evi- 
dence that  the  said  foreman  on  the  22d  day 
of  March,  1910,  ordered  the  plaintiff's  son  to 
splice  the  broken  wire  in  question,  and  you  find 
and  believe  from  the  evidence  that  the  pulley 
in  question  over  which  the  wire  in  question 
passed  was  defective  and  out  of  repair,  and  if 
you  find  and  believe  from  the  evidence  that  on 
account  of  said  pulley  being  defective  and  out 
of  repair,  said  wire  caught  in  said  pulley  and 
broke,  and  if  you  further  find  from  the  evidence 
that  m  attempting  to  splice  said  wire.  It  sank 
into  and  caught  in  said  defective  pulley,  and 
thereby  caused  said  wire  to  pull  out  of  the 
plaintiff's  son's  grasp,  or  his  grasp  to  pull  from 
said  wire,  and  said  wire  to  recoil,  strike,  and 
injure  his  son,  and  if  you  find  and  believe  from 
the  evidence  it  was  not  reasonably  safe  work  in 
which  to  order  a  boy  of  hia  age,  judgment,  and 
experience  to  do,  and  that  the  defendant's  fore- 
man knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  the  unsafe  character  of 
the  work  of  pulling  and  attempting  to  splice 
the  wire  when  caught  in  the  pulley,  if  you  find 
it  was  cangbt,  then  it  was  the  duty  of  the  fore- 
man to  instruct  the  plaintiff's  son,  Leo  Warnke, 
in  respect  thereto,  that  the  plaintiff's  son  might 
conduct  himself  so  as  to  guard  against  such  dan- 
ger, and  if  you  further  find  that  said  foreman 
neglected  to  so  instruct  him,'  and  that  while 
plaintUTs  son  was  trying  to  splice  the  wire  pur- 


suant to  the  direction  of  said  foreman,  if  yon 
believe  from  the  evidence  said  foreman  did  so 
direct  him,  he  was  injured  by  reason  of  the 
want  of  reasonable  care  of  the  defendant's  said 
foreman  in  ordering  a  boy  of  the  age  of  plain- 
tiff's son  and  experience  under  Uie  circum- 
stances in  evidence  to  splice  the  broken  wire  in 
question,  by  reason  of  his  youth,  want  of  ex- 
perience, and  judgment  as  to  the  perils  of  the 
work  of  splicing  the  wire,  and  that  the  plain- 
tiff's son  did  some  act  in  the  discharge  of  bis 
duty  as  he  understood  it,  such  as  a  boy  of  his 
age,  judgment,  and  discretion  might  reason- 
ably have  done,  which  caused  the  injury  and 
which  he  did  not  know  to  be  likely  to  injure 
him,  and  had  not  been  properly  advised  and  in- 
structed thereabout  by  the  foreman,  plaintiff  is 
entitled  to  recover." 

The  first  Insistence  Is  that  this  instruction 
Is  "drawn  in  a  loose,  rambling  fashion,  does 
not  clearly  define  the  issues,"  and  that  the 
length  thereof,  and  the  Involved  sentences 
therein  contained,  were  such  as  to  confuse 
the  jury  as  to  the  issues  on  trial.  As  to  this 
we  think  that  it  need  only  be  said  that,  while 
the  instruction  appears  to  be  unnecessarily 
long,  somewhat  lacking  In  clearness,  and 
should  not  by  any  means  be  taken  as  a 
model,  we  are  not  prepared  to  say  that  It  was 
such  as  to  mislead  or  confuse  the  jury. 

[S]  The  next  insistence  Is  that  the  Instruc- 
tion assumes  that  the  roller  or  pulley  in  ques- 
tion was  defective.  This  Is  predicated  upon 
that  part  of  the  instmction  wherein  it  is 
said: 

"And  if  you  further  find  from  the  evidence 
that  in  attempting  to  splice  said  wire  it  sank 
into  and  caught  in  said  defective  pulley,"  etc. 

And  it  is  also  said  that  the  instruction 
assumes  that  the  wire  broke.  But  it  is  quite 
apparent  that  there  is  no  merit  In  the  con- 
tention that  the  instmction  assumes  these 
things  to  be  true.  The  early  part  of  the  in- 
struction requires  the  jury  to  find  "that  the 
pulley  in  question  over  which  the  wire  in  ques- 
tion passed  was  defective  and  out  of  repair" 
and  "that  on  account  of  said  pulley  being 
defective  and  out  of  repair,  said  wii-e  caught 
in  said  pulley  and  broke."  See  Bradley  v. 
Railway  Co.,  1.38  Mo.  293,  39  S.  W.  763;  Ga- 
rard  v.  Coke  &  Coal  Co.,  207  Mo.  242,  105  S. 
W.  767;  Pendegrass  v.  Railway  Co.,  162  S. 
W.  712, 

[6]  It  Is  farther  urged  that  the  Instruction 
is  erroneous  In  that  It  is  broader  than  the 
pleadings  and  the  evidence.  It  is  said  that 
plaintiff's  case  was  bottomed,  so  far  as  con- 
cerns the  condition  of  the  pulley,  upon  a 
notch  or  groove  being  worn,  by  a  small  vrire 
so  that  a  larger  wire  caught  therein;  while 
under  the  instruction  the  jury  could  find  that 
the  pulley  was  defective  in  any  particular 
whatever.  But  we  think  that  this  contention 
cannot  be  upheld.  The  petition  alleged  that 
the  pulley  was  "badly  worn,  out  of  repair, 
and  unfit  for  use,  and  the  wire  in  question 
would  sink  into  and  catch  therein,  thereby 
causing  said  wire  to  break,  *  •  •  and 
that  it  was  dangerous  to  splice  said  wire 
because  of  the  difficulty  of  putting  such  brok- 
en wire  over  and  under  the  said  defective, 
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out  of  repair,  and  unfit  pulley,  over  and  un- 
der which  said  wire  passed,  in  that  said  wire 
would  sink  into  and  catch  in  said  badly  worn, 
defective,  and  unfit  pulley,"  etc.  Plaintiff's 
evidence  is  that  the  pulley  was  defective  on 
account  of  a  groove  worn  therein,  into  which 
the  wire  sank  and  became  caught  The  in- 
struction requires  the  Jury  to  find  that  the 
pulley  was  defective  and  out  of  repair,  and 
that  on  account  thereof  the  wire  became 
caught  in  the  pulley  and  sank  into  it  While 
the  language  of  this  portion  of  the  instruc- 
tion is  not  entirely  free  from  criticism,  it 
appears  to  require  the  Jury  to  find  the  sort  of 
defect  in  this  pulley  which  plaintiff  charged 
and  which  was  shown  by  his  evidence,  viz.,  a 
defect  such  as  would  permit  or  cause  the 
wire  with  which  plaintiff  was  working  to 
sink  into  the  pulley  and  become  fastened. 
Furthermore,  the  gravamen  of  the  charge  of 
negligence  is  the  negligent  order  of  the  fore- 
man, in  the  premises,  without  instructions  or 
warning  to  plaintiff's  son. 

[7]  The  instruction  is  further  assailed  upon 
the  ground  that  it  was  error  to  submit  to  the 
Jury  the  question  of  whether  or  not  it  was 
reasonably  safe  to  order  plaintiff's  son  to  un- 
dertake to  splice  the  wire  under  the  circum- 
stances, for  the  reason  that  there  was  no  evi- 
dence to  support  this  part  of  the  instruction. 
But  clearly  the  evidence  was  such  as  to  make 
this  a  question  for  the  Jury. 

[8]  It  is  also  urged  that  there  was  no  evi- 
dence whatever  tending  to  show  that  plain- 
titTs  sou  needed  instruction,  and  that  the 
Instniction  In  fact  did  not  require  the  Jury  to 
80  find,  but  made  it  the  absolute  duty  of  the 
defendant  to  Instruct  the  boy,  regardless  of 
whether  such  was  necessary  or  not.  But  a 
reading  of  the  Instruction  sufficiently  dispos- 
es of  the  contention  that  It  does  not  require 
the  Jury  to  find  that  instruction  was  neces- 
sary. And  the  evidence  was  plainly  such  as 
to  warrant  a  finding  <»i  the  part  of  the  Jury 
that  plaintiff's  son  needed  Instruction  with 
reference  to  the  doing  of  the  very  thing  which 
he  claims  resulted  in  his  injury,  and  that  he 
repeatedly  appealed  to  the  foreman  for  such 
Instruction  and  guidance,  but  received  none. 

PlalutifTs  second  Instruction  Is  assailed, 
but  the  questions  thus  raised  are  either  dis- 
posed of  by  what  we  have  said  above  as  to 
plaintiffs  first  instruction,  or  do  not  warrant 
discussion. 

The  two  Instructions  given  for  plaintiff  on 
the  question  of  liability,  when  read  and  con- 
sidered together,  we  think  fairly  covered  the 
case,  and  contained  no  reversible  error — no 
error,  in  our  belief,  materially  affecting  the 
merits  of  the  action.  Section  2082,  Rev. 
Stat  1909. 

III.  The  instruction  on  the  measure  of 
damages  is  assailed  in  several  particulars; 
«nd  it  is  claimed  that  the  verdict  is  exces- 
sive. These  two  assignments  of  error  may  be 
disposed  of  together.  The  instruction  au- 
thorized a  recovery  for  doctors'  bills,  not  ex- 


ceeding flOO,  for  hospital  bill,  not  exceeding 
?25,  and  for  "car  fare,"  not  exceeding  $16.20. 
It  then  authorized  a  recovery  of  such  sum  as 
the  Jury  might  believe  from  the  evidence 
plaintiff  would  reasonably  sustain  "by  the 
way  of  loss  of  services,  wages,  or  salary  of 
his  said  minor  son.  If  any,  from  the  time  of 
his  said  son's  injuries,  if  any,  until  he  attains 
the  age  of  21  years  of  age,  and  directly  caus- 
ed by  his  son's  injuries,  taking  Into  consid- 
eration the  earning  capacity  of  the  boy  in  his 
Injured  condition,  and  deducting  that  amount 
from  his  probable  and  reasonable  gross  earn- 
ings had  he  not  been  injured,  and  also  taking 
into  consideration  the  possibility  of  the  death 
of  his  son,  Leo  Wamke,  that  is,  on  the  ques- 
tion of  his  earnings,  before  his  arrival  at 
the  age  of  21  years,  not  to  exceed  ?5,300." 

19]  There  Is  no  dispute  as  to  the  item  of 
?100  for  doctor's  bills.  As  to  the  hospital 
bin,  the  petition  avers  a  loss  of  $25  ou  this 
account,  while  the  proof  was  that  the  bill 
was  $24.  There  is  no  averment  In  the  peti- 
tion as  to  the  amount  of  car  fare  expended: 
but  plaintiff's  testimony  la  that  this  Item  of 
expense  amounted  to  60  cents  v^i  day  for 
three  weeks,  a  total  of  $12.60.  It  is  said 
that  the  Instruction  Is  erroneous  in  allowing 
a,  recovery  on  the  two  last-mentioned  items 
of  $4.60  more  than  Is  shown  by  the  proof. 
But  the  limit  of  recovery  placed  by  the  in- 
struction upon  each  of  these  items  Is  within 
the  pleadings.  And  we  do  not  think  that  we 
ought  to  assume  that  a  Jury  of  12  men,  pre- 
sumably intelligent  wholly  disregarded  the 
evidence  and  assessed  the  limit  permitted  by 
the  instruction  to  be  assessed  upon  these 
items,  when  the  verdict  does  not  in  any  man- 
ner so  Indicate.  We  think  that  no  reversible 
eirror  was  committed  in  this  regard  (see 
Shinn  t.  EUiilroad,  248  Mo.  173,  154  S.  W. 
103);  but  the  matter  will  be  touched  upon 
later. 

[II]  It  is  insisted  that  it  was  error  for  the 
court  to  authorize  a  recovery  by  plaintiff  for 
the  future  loss  of  his  son's  earnings  during 
the  latter's  minority,  for  the  reason  that 
there  was  no  evidence  tending  to  show  that 
at  the  time  of  the  trial  the  earning  capacitj- 
of  plaintiff's  son  was  lessened  by  the  loss  of 
his  eye,  or  that  any  diminution  of  earning 
power  would  result  therefrom  in  the  future. 
And  it  is  claimed  that  the  verdict  is  excessive 
by  reason  of  being  predicated  in  part  upon 
such  future  loss  of  earnings,  as  well  as  on 
account  of  excessive  allowances  on  account 
of  the  hospital  bill  and  car  fare.  It  may  be 
said  that  the  evidence  does  not  appear  to 
show  a  diminished  earning  power,  whereby 
loss  would  result  to  plaintiff  beyond  the  time 
of  the  trial  below.  It  does  appear  that  plain- 
tiff lost  earnings  of  hla  son  prior  to  the  trial, 
resulting  from  the  injury.  In  this  respect 
8  substantial  loss  was  shown,  but  there  ap- 
pears to  be  no  evidence  tending  to  show  that, 
after  plaintiffs  son  had  entirely  recovered 
from  the  effect  of  the  injury,  and  from  the 
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operation  whereby  bis  Injured  eye  was  re- 
moved, bis  earning  capacity  was  diminished 
by  the  loss  of  the  eye.  But  It  remains  to  be 
seen  whether  or  not  the  Judgment  should  be 
reversed  on  this  account.  The  evidence  dis- 
closes that  at  the  time  of  his  injury  plaintiff's 
son  was  earning  $8  per  week.  As  to  how 
long  he  was  Incapacitated  for  work  on  ac- 
count of  his  Injury  the  evidence  is  quite  mea- 
ger.   He  testified: 

"I  was  laid  up  from  this  injury  aU  months 
and  more.  iSijice  I  was  injured  I  have  been 
able  to  work  about  nine  mouths,  I  gueas,  nine 
or  ten  months.     I  never  just  kept  track  of  it." 

He  was  Injured  on  March  22,  1910,  and  the 
cause  was  tried  below  on  January  28,  1913. 
The  boy  says  that  he  was  able  to  work,  dur- 
ing the  Intervening  time,  but  nine  or  ten 
months,  and  that  his  wages  differed  at  dif- 
ferent times;  that  when  he  began  to  work 
again,  at  another  factory,  he  earned  $6  per 
week  for  the  first  month,  then  $7  per  week, 
and  later  $12  per  week.  He  was  earning  $12 
per  we^  at  the  time,  of  the  trial.  Learned 
counsel  for  appellant  have  furnished  us  with 
a  computation  showing,  as  claimed,  the  ex- 
tedt  to  which  plaintiff  is  entitled  to  recover, 
if  at  all,  under  the  evidence.  Figuring  the 
boy's  earnings  at  $8  per  week,  which  he  was 
receiving  when  injured.  It  is  said  that  had 
plaintUTs  son  not  been  injured,  lie  would  pre- 
sumably have  earned  $736  from  the  time  of 
his  Injury  to  the  time  of  the  trial ;  that  add- 
ing to  this  (100  for  doctor's  bills,  $24  for 
hospital  bill,  and  $12.60  for  car  fare  expend- 
ed, the  total  would  be  $872.60.  From  the 
last-mentioned  amount  learned  counsel  then 
deduct  the  amount  estimated  to  have  been 
actually  earned  by  the  boy  during  this  pe- 
riod, according  to  the  latter's  testimony. 
This  is  arrived  at  by  estimating  that  the 
boy's  average  earnings  amounted  to  $8  per 
week  for  the  period  of  nine  months  during 
which  he  says  that  he  was  able  to  work  be- 
tween the  date  of  the  injury  and  the  date  of 
the  trial,  amounting  to  a  total  of  $288.  De- 
ducting this  sum  from  $872.60  leaves  $584.- 
90,  which  counsel  say  Is  "the  actual  loss  sus- 
tained by  plaintiff  on  account  of  his  son's 
Injury,  Including  all  elements,  between  the 
date  of  injury  and  the  date  of  trial."  It  is 
therefore  urged  that,  if  we  cannot  agree  with 
counsel  that  the  cause  should  be  reversed,  ap- 
pellant is  in  any  event  entitled  .to  a  remit- 
titur of  $415.40. 

Bnt  unfortunately  for  appellant,  the  fore- 
going computation  is  based  upon  an  error 
vitally  affecting  the  result  In  making  such 
computation  counsel  have  taken  January  19, 
1912,  as  being  the  date  of  the  trial  below; 
whereas  that  was  In  fact  the  date  of  the 
Institution  of  the  suit,  and  the  trial  was  not 
had  until  January  28, 1913,  more  than  a  year 
after  the  filing  of  the  petition.  We  think 
that  we  may  properly  adopt  th«  above-men- 


tioned method  of  arriving  at  plaintUCs  loss 
prior  to  the  trial  below.  In  doing  so,  we  do 
not  say  that  the  earnings  of  •plaintifTs  son 
after  he  became  able  to  work  and  prior  to  the 
trial  should  be  averaged  at  eight  dollars  per 
week,  when  in  fact  he  was  receiving  differ- 
ent amounts  during  different  periods  of  such 
time,  and  with  no  evidence  to  show  for  what 
length  of  time  he  received  any  specific 
amount  But  he  was  earning  $8  per  week 
when  Injured,  and  as  the  evidence  falls  to 
show  that  he  averaged  more  than  this 
amount  per  week  for  the.period  during  which 
he  was  able  to  work,  following  the  injury, 
it  appears  to  be  proper  to  base  the  entire 
computation  upon  earnings  at  $8  per  week, 
as  counsel  have  done.  So  doing,  we  find  that 
from  the  date  of  the  injury  to  the  date  of 
the  trial,  2  years,  10  months,  and  6  days 
elapsed,  amounting  to  almost  exactly  148 
weeks.  Plaintiff's  son  says  that  during  this 
time  he  worked  about  9  months — 9  or  10 
months.  Taking  this  at  9  months,  as  the 
Jury  were  at  liberty  to  do,  and  as  counsel  have 
done,  it  amounts  to  39  weeks.  This,  deducted 
from  the  148  weeks  elapsing  between  the 
date  of  the  injury  and  the  date  of  the  trial, 
leaves  109  weeks.  PlaintifTs  loss,  therefore, 
for  this  period  of  109  weeks,  at  $8  per  week, 
amounts  to  $872.  Adding  to  this  the  doctor's 
bills,  $100,  hospital  bill,  $24,  and  car  fare 
$12.60,  we  have  a  total  of  $l,00a60.  It, 
therefore,  api)ears  that,  adopting  this  gener- 
al method  of  arriving  at  plaintiff's  loss  of 
earning,  and  which  appears  to  be  well 
enough,  the  evidence  is  such  as  to  sustaiq  a 
verdict  for  plaintiff,  on  account  of  all  items 
of  loss  to  him.  In  excess  of  $1,000,  the  amount 
of  the  verdict  and  Judgment  herein.  This,  of 
course.  Includes  nothing  by  way  of  loss  of 
future  earnings,  i.  e.,  beyond  the  date  of 
the  trial.  It,  therefore,  appears  that  any  er- 
ror in  authorizing  a  recovery  on  account  of 
such  future  loss  of  earnings  is  harmless, 
and  not  reversible  error.  It  does  not  appear 
that  appellant  has  been  in  any  respect  injur- 
ed or  prejudiced  thereby.  We  do  not  regard 
it,  under  the  circumstances,  as  error  "affect- 
ing the  substantial  rights  of  the  complaining 
party"  (section  1850,  Rev.  Stat  1900);  nor 
do  we  Relieve  it  to  be  error  "materially  af- 
fecting the  merits  of  the  action"  (section 
2082,  Rev.  Stat  1909).  See  Shlnn  v.  Rail- 
road, supra. 

And  by  the  same  reasoning.  If  any  error 
Inheres  in  the  Instruction  on  account  of  the 
limit  of  recovery  authorized  on  account  of 
hospital  bill  and  car  fare,  which  we  do  not 
say,  it  Is  likewise  reuaered  harmless,  and  not 
reversible  error. 

Our  conclusion  is  that  the  judgment  should 
be  affirmed;   and  it  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  X,  con- 
cur. 
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McDonald  t.  ooddard  grocery  co. 

et  al.     (No.  10797.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Not.  23,  1914.     Rehearing  Denied 

Dec.  17,  1914.) 

1.  Rei^ease  (S  29*)  — CoNBTBuonoir— Joint 

Wbonodoers. 

A  wrong  jointly  committed  or  a  debt  joint- 
ly payable  by  several  makes  each  liable  for  the 
entire  wrong  or  debt,  for  which  there  is  but 
one  satisfaction,  and  therefore  a  release  of 
one  is  a  release  of  all;  and  Rev.  St.  1909,  i 
5431,  allowing  contribntion  after  judgment  be- 
tween wrongdoers,  does  not  change  the  rule, 
since,  the  injured  party  having  the  right  to 
omit  any  wrongdoer  from  the  action,  the  wrong- 
doers sued  have  no  right  to  demand  that  all  be 
included  in  the  action,  so  as  to  increase  the 
contributors  to  the  judgment  and  thereby  les- 
sen tbeir  burden. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  it  64-70;   Dec.  Dig.  {  29. 'J 

2.  Release  (J  37»)— "Covenant  Not  to  Sub" 
—Effect. 

Where  a  sum  was  received  from  one  or 
more  of  several  wrongdoers  or  debtors  not  in 
full  satisfaction  of  the  wrong  or  debt,  but  in 
consideration  of  the  injured  party's  agreement 
not  to  sue  them,  it  was  not  a  "release"  at  all, 
bat  merely  a  "covenant  not  to  sue"  those  pay- 
ing, especially  where  the  right  of  action  against 
the  other  wrongdoers  or  debtors  was  expressly 
reserved,  and  the  injured  party  might  stiU 
successfully  sue,  leaving  to  those  whom  he  cov- 
enanted nof  to  sue  their  right  of  action  against 
him  for  breach  of  covenant. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  SS  63,  71;  Dec.  Dig.  S  37.  • 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  ^^lease.] 

8.  Release  (§  37*)— Covenant  Not  to  Stnt— 

Single  Wbonodoeb. 

A  covenant  with  the  on|^  wrongdoer  or 
debtor  not  to  sue  him  is  in  effect  a  ducharge, 
for,  if  the  covenantor  then  sues,  the  covenantee 
can  turn  about  and  sue  him  in  damages  on  the 
covenant  in  an  identical  amount,  so  that,  to 
avoid  circuity  of  action,  the  covenant  is  a  dis- 
charge of  the  action,  since  there  is  notbing  left 
against  any  other  person. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  is  63,  71;  Dec.  Dig.  {  37.»] 

4.  Release    (J    37*)— Oonstbdction— Inten- 
tion or  Pasties. 

In  the  construction  of  a  release  or  covenant 
not  to  sue,  the  purpose  is  to  discover  the  in- 
tention of  the  parties  which  should  govern. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  it  63,  71;   Dec.  Dig.  {  37.*] 

6.  Release  ({  29*)— Constbtjotion- Effect. 
Where  one,  in  fact,  receives  full  satisfac- 
tion from  one  of  several  wrongdoers,  he  ex- 
tinguishes his  claim,  and  cannot  recover  there- 
on from  the  others,  and  in  such  case  his  inten- 
tion to  recover  from  such  otbeiB  could  not  pre- 
vail. 

[Eld.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  ii  64,  70;   Dec.  Dig.  {  29.*] 

6.  Malicious  Pbosecdtion  (i  12*)— Gbounds 
of  Action — Institution  of  Bankbtuptct. 
Where  one  malicionsly  and  without  proba- 
ble cause  institutes  an  ordinary  suit  or  bank- 
ruptcy proceedings  against  another,  the  latter 
may  sue  for  malicious  prosecution,  even  though 
there  be  no  seizure  of  his  person  or  property; 
bankruptcy  proceedings  being  much  more  in- 
jurious to  one  than  an  ordinary  civil  suit. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  6;  Dec.  Dig.  f  12.*] 


7.  Malicious  Pbosecution  (|  16*)  —  Ele- 
ments—Malice or  Pbobable  Cause. 

In  an  action  for  malicious  prosecution,  the 
evidence  must  show  both  malice  and  a  want  of 
probable  cause  for  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i{  19-22,  69;  Dec. 
Dig.  i  16.*] 

8.  Appeal  and   Ebbob   ({    1064*)— Instbuo- 
TioNS— Pbobablb  Cause— Habuless  Eb* 

BOB. 

In  an  action  for  the  malicious  prosecution 
of  a  bankruntcy  proceeding,  an  instruction 
that,  if  defendant  in  good  faith  and  "without 
malice"  took  the  advice  of  counsel,  there  was  no 
malice  in  the  prosecution  of  the  bankruptcy 
proceeding  was  reversible  error,  since,  if  the 
advice  must  be  taken  by  ode  having  no  malice, 
there  would  be  no  malice  for  the  advice  to  de- 
stroy, and  the  rule  that  advice  negatives  or 
destroys  malice  would  be  rendered  useless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4221-4224;  Dec  Dig. 

9.  Malicious  Pboseoution  ($  16*)  — Proba- 
ble Cause. 

Probable  cause  will  justify  the  institution 
of  a  prosecution  against  another,  however  great 
the  malice,  since  it  is  the  presence  of  malice 
and  the  absence  of  probable  cause  that  sustains 
an  action  for  malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  if  19-22,  69;  Dec. 
Dig.  S  16.*i 

10.  Malicious  Pboseoution  (|  25*)— Mauce 
—Advice  of  CouNsel. 

Advice  of  counsel  taken  in  good  faith  in 
instances  where  the  alleged  malicious  prose- 
cution is  dismissed  negatives  malice. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  ii  56-58;   Dec.  Die.  i 

Appeal  from  Circuit  Court,  Adair  County ; 
Nat  M.  Sbelton,  Judge. 

Action  by  John  J.  McDonald  against  the 
Goddard  Grocery  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Eugene  S.  Wilson  and  John  Brennan,  Jr., 
both  of  St  Louis,  and  Higbee  &  Mills,  of 
Kirksville,  for  appellants.  Thomas  F.  Oatts, 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  ia  for 
malicious  prosecution  of  a  bankruptcy  pro- 
ceeding against  plaintiff  by  the  several  de- 
fendants herein.  The  Judgment  In  tbe  trial 
court  was  for  tbe  plaintiff. 

Tbe  action  vras  begun  in  1910.  Before  it 
was  tried,  qn  tbe  2d  of  October,  1912,  plain- 
tiff accepted  $50  from  two  of  tbe  defendants 
(Youle  and  Boiiartb),  in  consideration  of 
wliich  lie  agreed  to  dismiss  tbe  action  as  to 
tbem,  but  reserved  the  right  to  continue  to 
prosecute  as  to  the  others.  Tbe  agreement 
was  put  in  writing  and  Is  as  follows: 

"It  is  hereby  stipulated  and  agreed  that  so 
far  as  the  defendants  J.  W.  Toule  and  J.  R. 
Bozarth  are  concerned,  this  cause  shall  be  dis- 
missed as  to  them,  and  the  same  will  not  be 
further  prosecuted  aa  against  tbe  said  J.  W. 
Youle  and  J.  R.  Bozarth,  and  that  the  fur- 
ther prosecution  of  this  case  shall  be  against 
the  defendants  Goddard  Grocery  Company  and 
J.  Schotten.     The  plaintiff  only  hereby  agrees 
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to  dismias  this  action  as  to  J.  W.  Youle  and 
J.  R.  Bozartb,  and  agrees  not  to  further  pros- 
ecute as  to  them,  reserving  the  right  to  further 
prosecute  this  case  against  the  God^ard  Gro- 
cery Company  and  said  J.  Schotten,  and  not 
acknowledging,  which  has  not  been  paid,  any 
satisfaction  in  this  cause  of  action  against  any 
of  the.  defendants  herein,  but  simply  covenants 
not  to  further  prosecute  this  action  against  J. 
W.  Youle  and  J.  R.  Bozarth  at  any  time.  This 
agreement  Is  made  in  consideration  of  the  sum 
of  f50  paid  by  J.  W.  Youle  and  J.  R.  Bozarth." 

The  remaining  defendants  Insist  that,  as 
plaintUTs  claim  Is  based  on  a  Joint  wrong, 
this  paper  is  a  release  of  a  part  of  the  wrong- 
doers, and  therefore,  in  legal  effect,  became 
the  release  of  all.  The  trial  court  refused  to 
take  that  view,  and  adopted  that  of  plaintiff 
to  the  effect  that  the  paper  was  merely  a  cove- 
nant not  to  sue  those  defendants,  leaving 
the  cause  of  action  intact  against  the  others. 
[1-3]  A  wrong  jointly  committed  by  several 
makes  each  liable  for  the  entire  injury,  for 
which  there  Is  but  one  satisfaction;  and 
therefore  a  release  of  one  Is  a  release  of  all. 
And  where  a  sum  Is  received  from  one  or 
more  of  several  wrongdoers,  not  In  full  satis- 
faction, but  In  consideration  of  the  Injured 
party  agreeing  not  to  sue,  it  Is  not  a  release 
at  all;  It  Is  merely  a  covenant  not  to  sue 
those  paying.  By  so  doing  he  does  not  re- 
lease any  of  them,  but  only  his  remedy 
against  tiiose  with  whom  he  covenants.  He 
may  still  successfully  sue  all,  leaving  .the 
I  right  to  those  with  whom  he  made  the  cove- 
I  nant  to  sue  him  thereon.  Lacy  v.  Klnnaston, 
Holt,  178.  That  case  Is  several  times  report- 
^  (1  Lord  Raymond,  688 ;  2  Salk.  673,  and  3 
Salk.  298;  12  Mod.  548),  and  Is  adopted  by 
!  Lord  Kenyon  In  Dean  v.  Newhall,  8  T.  R. 
168.  If  one  coyenants  with  a  single  wrong- 
doer not  to  sue,  this  Is  In  effect  his  discharge, 
for,  if  he  then  sues  blm,  he  can  turn  around 
and  sue  the  covenantor  In  damages  on  the 
covenant  in  Identical  amount,  and  therefore, 
so  as  to  avoid  circuity  of  action,  the  covenant 
not  to  sue  a  single  wrongdoer  is  a  discharge 
of  the  action,  since  there  Is  nothing  left 
against  any  other  person.  But  not  so  where 
there  are  others  left  to  whom  the  cause  of 
action  applies.  The  rule  is  illustrated  In  this 
way  In  3  Salk.  298,  supra:  Where  W.  R.  en- 
ters Into  an  obligation  to  H.  S.,  who  cove- 
nants never  to  sue  W.  R.,  If  afterwards  he 
does  sue  upon  It,  W.  R.,  to  avoid  circuity  of 
action,  may  plead  the  covenant  in  bar  to  the 
action,  for  H.  S.  by  his  covenant  has  depriv- 
ed himself  of  all  remedy  he  can  have  upon 
the  bond— 

"but  if  W.  R.  and  R.  W.  are  jointly  and  sever- 
ally bound  in  a  bond  to  H.  S.,  who  covenants 
never  to  sue  W.  K.  upon  that  bond,  this  is 
DO  release  or  defeasance  of  the  bond;  neither 
can  it  be  pleaded  in  bar  if  an  action  should  be 
brought  upon  it,  because  it  doth  not  discharge 
the  right,  but  only  the  remedy  against  W.  K., 
for  be  still  hath  s  right  of  action  against  R. 
W.,  the  other  obligor;  therefore,  if  he  (the 
obligee)  should  bring  an  action  of  debt  upon 
this  bond  against  W.  R..  he  is  put  to  bis  ac- 
tion of  covenant  against  the  obligee,  which 
would  not  lie  if  this  covenant  was  a  release, 


becAuse  a  release  to  one  obligee  Is  a  release  to 

both." 

This  rule,  coming  to  us  from  early  times. 
Is  recognized  with  practical  unanimity  to- 
day. Why  should  an  injured  person  not  be 
allowed  to  receive  a  portion  of  his  compensa- 
tion for  an  Injury  from  some  of  the  wrong- 
doers, without  discharging  the  others?  There 
Is  no  more  hindrance  to  freedom  of  contract 
In  this  than  In  any  other  Instance.  The  par- 
ties to  such  a  contract  knew  that.  If  the  cove- 
nant not  to  sue  was  violated,  the  covenantees 
could  have  their  action  for  the  breach.  In 
which  they  would  recover  the  damages  flow- 
ing from  such  breach.  The  other  wrongdoers 
have  no  cause  to  complain,  for  in  tact  It  was  a 
relief  to  them,  since,  as  there  can  be  but  one 
satisfaction,  whatever  was  paid  by  the  cove- 
nantees lessens  their  liability  that  much. 

But  now,  since  the  statute  (section  6431, 
R.  S.  1909)  allows  contribution  after  judg- 
ment between  wrongdoers.  It  may  be  said 
that  the  others  have  an  interest  In  seeing 
that  no  Injustice  is  done  them  by  a  settle- 
ment with  a  part  at  a  less  sum  than  would 
have  been  their  contributory  share  had  they 
been  defendants  In  the  Judgment  The  an- 
swer to  this  is  that  the  Injured  party  now 
has  a  right  to  omit  any  wrongdoer  from  the 
action.  The  wrongdoers  sued  have  no  right 
to  demand  that  all  be  included  in  the  action, 
so  as  to  Increase  the  contributors  to  the  pay- 
ment of  the  Judgment,  and  thereby  lessen 
their  burden.  If,  therefore,  the  injured  party 
may  let  a  part  of  the  wrongdoers  go  free  and 
hold  the  others  for  his  full  Injury,  why 
should  he  not  be  allowed  to  receive  part  com- 
pensation for  his  injury  from  one  or  more  of 
the  wrongdoers  without  discharging  the  oth- 
ers, especially  when  he  does  not  increase,  but 
lessens,  the  burden  of  such  others? 

So  there  being  no  legal  disability  upon  the 
right  to  deal  with  a  part  without  releasing 
the  others,  and  there  being  no  wrong  done  to 
those  not  released,  there  would  seem,  not  to 
be  a  semblance  of  reason  in  the  statement 
that  a  covenant  not  to  sue  a  part  will  operate 
as  a  release  of  all,  when  that  was  not  In- 
tended. 

The  cases  above  cited  from  the  BiUgllsh 
courts  have  been  consistently  followed  to  the 
present  time  with  the  exception,  so  far  as  we 
have  seen,  of  Nicholson  v.  Revlll,  4  A.  &  R 
675,  and  that  was  overruled  In  Thompson  v. 
Lack,  3  C.  B.  640,  and  other  casea 

In  Duck  V.  Mayeu,  2  L.  R.  Q.  B.  Dlv.  a892) 
511,  the  court  recognizes  as — 
"clear  law  that  a  release  granted  to  one  joint 
tort-feasor  or  to  one  joint  debtor  operates  as 
a  discharge  of  the  other  joint  tort-feasor  or  the 
other  joint  debtor;  the  reason  being  that  the 
cause  of  action,  which  is  one  and  indivieible, 
having  been  releasedi  all  persons  otherwise  lia- 
ble thereto  are  consequently  released." 

But  the  court  continues: 

"We  tutve  found  no  caae  in  which  it  has  been 
held  that  a  covenant  not  to  sue  releases  a  joint 
tort-feasor;  and  in  our  judgment  the  principle 
upon    which   it    baa   been    held    that    such   • 
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corenant  does  not  release  a  joint  debtor  applies 
to  the  case  of  a  joint  tort-feasor."  (Italics 
ours.)  , 

The  court  then  goes  on  to  state  that  the 
character  of  the  instrument  is  determined  by 
the  intention  which  it  discloses. 

In  this  country  the  .  same  rule  has  been 
stated  in  nearly  all  of  the  states.  It  is  put 
In  these  words  in  Mason  t.  Jouett,  2  Dana 
(Ky.)  107: 

"A  coTenant  never  to  sue  a  sole  obligor,  will, 
to  avoid  circuity,  be  deemed  a  release  of  the 
obligation.  But  a  similar  covenant  with  one  of 
several  joint  obligors  should  not  be  construed 
as  a  release  of  even  the  covenantee,  because 
such  an  interpretation  would  frustrate  the  in- 
tention of  the  parties  and  operate  unjustly,  for 
if  one  of  the  joint  obligors  be  released,  no  suit 
could  be  maintained  against  the  others;  and 
the  inconvenience  and  circuity  incident  to  a 
suit  on  the  covenant  for  a  breach  of  it  would 
be  far  less  unjust  and  would  be  much  more 
consistent  with  the  intentions  of  the  parties 
than  the  constructive  exoneration  of  all  the 
joint  obligors.  In  such  a  case,  therefore,  such 
a  covenant  will  not  be  deemed  a  release. 

Again  the  rule  is  aflSrmed  In  Illinois  in 
Chicago  T.  Babcock,  143  IIL  368,  82  N.  E. 
271,  and  in  C.  &  A.  By.  Co.  v.  AveriU,  224  111. 
516,  at  page  522,  79  N.  E.  654,  at  page  656. 
In  the  latter  case  it  is  said  that: 

"The  legal  effect  of  a  covenant  not  to  sue  is 
;)ot  the  same  as  that  of  a  release.  A  covenant 
not  to  sue  a  sole  tort-feasor  is  considered  in 
law  a  discharge  and  a  bar  to  an  action  against 
him,  but  the  rule  is  otherwise  where  there  are 
two  or  more  tort-feasors  and  the  covenant  is 
with  one  of  them  not  to  sue  him.  In  such  case 
the  covenant  does  not  operate  as  a  release  of 
either  the  covenantee  or  the  other  tort-feasor, 
but  the  former  must  resort  to  his  suit  for  breach 
of  the  covenant,  and  the  latter  cannot  invoke 
the  covenant  as  a  bar  to  an  action  against 
him." 

In  Gilbert  v.  Finch,  173  N.  Y.  455,  at  page 
463,  66  N.  E.  133,  at  page  135,  61  L.  R.  A. 
807,  93  Am.  St  Rep.  623,  there  Is  found  a 
clear  statement  of  the  rule  with  a  full  re- 
view of  the  authorities.     It  Is  stated  that: 

"In  England  the  modern  authorities  appear 
to  be  quite  uniform  upon  the  question.  They 
are  to  the  effect  that,  as  between  joint  debtors 
and  joint  tort-feasors,  a  release  given  to  one 
releases  all;  but,  if  the  instrument  contains  a 
reservation  of  a  right  to  sue  the  other  joint 
debtor  or  tort-feasors,  it  is  not  a  release,  but 
in  effect  is  a  covenant  not  to  sue  the  person 
released,  and  a  covenant  not  to  sue  does  not 
release  a  joint  debtor  or  a  joint  tort-feasor." 

In  Ellis  y.  Esson,  50  Wis.  154,  6  N.  W.  523, 
36  Am.  Rep.  830,  the  same  decision  Is  made. 
We  quote: 

"Certainly  the  receipt  of  a  partial  satisfac- 
tion from  one  of  two  joint  tort-feasors  is  no 
injury  to  the  other,  who  is  afterwards  sued 
for  the  trespass.  On  the  other  hand,  it  is  to 
hie  benefit,  as  he  has  the  advantage  of  what 
was  paid  by  his  associate  in  the  wrong  in  re- 
ducing the  judgment  against  him.  The  party 
Injured  is  under  no  duty  to  the  joint  wrong- 
doer to  proceed  at  all  against  his  associate, 
and  his  refusal  to  proceed  against  him  is  no 
ground  of  defense.  As  it  is  wholly  optional 
with  the  injured  party  to  proceed  against  one 
ot  two  joint  wrongdoers  for  the  whole  of  his 
damages,  there  is  no  equity  in  holding  that 
because  he  has  received  a  part  satisfaction  for 
Ms  Injury  from  the  one  not  proceeded  against,  i 


upon   an   agreement  not  to  mu  Um  for  the 

wrong,  the  other  may  set  up  such  receipt  as  a 
complete  defense  to  the  action.  He  is  bene- 
6ted,  and  not  injured,  by  such  proceeding." 

That  view  is  adopted  literally  In  LoaisriUe 
&  E.  Mall  Co.  V.  Barnes,  117  Ky.  860,  79  S.  W. 
261,  64  L.  R.  A.  574,  111  Am.  St.  Rep.  273, 
where  like  statements  were  quoted  and  ap- 
proved from  Snow  t.  Chandler,  10  N.  H.  92, 
84  Am.  Dec.  140,  and  Lovejoy  v.  Murray,  3 
WaU.  17,  18  L.  Ed.  129. 

It  wiU  be  found  frequently  stated  In  the 
foregoing  cases  that  there  Is  no  difference 
in  principle  whether  the  question  concerns 
joint  debtors  or  joint  wrongdoers:  and.  In 
examining  the  question  as  applied  to  the  for- 
mer, we  find  the  same  unanimity  of  opin- 
ion. Price  V.  Barker,  4  EL  &  BL  760;  Bate- 
son  V.  Gosling,  L.  R.  7  C.  P.  9  (1871) ;  Green 
V.  Wynn,  L.  R.  7  Eq.  28  (1868),  affirmed  on 
appeal  in  L.  R.  5  Ch.  App.  Cases,  204 ;  Solly 
V.  Forbes,  2  Brod.  &  B.  38 ;  North  t.  Wake- 
field, 13  Q.  B.  536.  Among  many  other  Amer- 
ican cases  we  cite  the  following:  Rowley  v. 
Stoddard,  7  Johns.  (N.  Y.)  207 ;  CatsklU  Bk. 
V.  Messenger,  9  Cow.  (N.  Y.)  87;  Couch  v. 
MUls,  21  Wend.  (N.  Y.)  424;  Northern  Ins. 
Co.  V.  Potter,  63  Cal.  157 ;  Parmelee  v.  Law- 
rence, 44  111.  405,  410-^4 ;  Hale  t.  Spauld- 
ing,  145  Mass.  482,  14  N.  E.  534,  1  Am.  St. 
Rep.  475 ;  Bradford  v.  Prescott,  85  Me.  482, 
486,  487,  27  Aa  461 ;  Benton  t.  Mullen,  61  N. 
H.  125. 

Against  tills  array  of  authority  we  bare 
been  cited  to  only  three  cases  of  consequence. 
The  first  is  McBrlde  y.  Scott,  132  Mich.  176, 
93  N.  W.  243,  61  L.  R.  A.  446,  102  Am.  St 
Rep.  416, 1  Ann.  Cas.  61.  That  case  does  sup- 
port defendant,  but  it  Is  itself  without  sup- 
port It  Is  true  other  cases  expressing  the 
same  view  are  cited  in  the  opinion,  but  they 
have  ever  since  (with  few  exceptions)  been 
ignored  or  have  been  overruled.  The  prin- 
cipal of  these  is  Ruble  v.  Tnmw,  2  Hen.  & 
M.  38,  decided  by  the  Supreme  Court  of  Ap- 
peals of  Virginia  In  1808.  The  agreement 
executed  by  Ruble  and  construed  in  that  case 
was: 

"I  do  hereby  acknowledge  that  Joel  Motley's 
paying  my  expenses  at  Mount  Relief  with  Capt 
Alexander  Hunter  shall  be  satisfaction  for  the 
part  he  (the  said  Motley)  took  in  assault  and 
battery  committed  upon  me  at  said  Mount 
Provided  this  shall  not  be  considered  as  any 
satisfaction  in  favor  of  Joseph  Nunn,  Stephen 
Maynor,  James  Turner,  or  Archibald  McNan- 
ny,  who  were  guilty  of  the  same  at  the  same 
time  and  place." 

The  decision  Is  that  It  was  a  release  of  all, 
notwithstanding  the  provision  that  It  should 
not  be.  That  court,  as  Is  evidenced  by  the 
reports,  generally  made  free  use  of  English 
authorities,  and  It  Is  worthy  of  remark  that 
the  English  cases  to  the  contrary  are  all 
overlooked,  and  no  authority  from  any  source 
is  cited.  Subsequent  to  that  case  a  like  ques- 
tion came  before  Chief  Justice  Marshall  In 
Gamett  v.  Macon,  2  Brock.  185,  10  Fed.  Cas. 
12,  who  wholly  Ignored  it  and  took  precisely 
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the  opposite  view.  The  Chief  Justice  said 
that  in  none  of  the  cases — 
"does  the  obligation  contain  any  other  party 
than  him  with  whom  the  covenant  is  made.  In 
•II  of  them  the  covenant,  if  broken,  gives  a 
right  of  action  to  the  parties  bound  in  the 
obligation,  and  the  measure  of  their  damages  is 
given  by  the  recovery  of  the  obligee  in  his  suit 
ajrainst  them.  If  A.  is  bound  to  B.  in  an  ob- 
UsatioD,  and  they  enter  into  a  covenant,  stip- 
ulating that  it  snail  never  be  put  in  suit,  not- 
withstanding which  B.  puts  it  in_  suit,  this 
breach  of  covenant  gives  A.  an  action  against 
B.,  in  which  be  must  recover  in  damages  pre- 
cisely the  sum  to  which  the  judgment  obtained 
bpf  B.  may  amount  To  avoid  circuity  of  ac- 
tion, this  covenant  may  be  pleaded  as  a  re- 
lease. Thus  far  the  cases  go,  and,  if  there  be 
one  which  goes  farther,  I  have  not  found  it." 

The  Chief  Justice  then  proceeded  to  recog- 
nize the  law  as  stated  In  the  English  author- 
ities dted  herein.  There  is  also  cited  In 
McBrlde  v.  Scott,  132  Mich.  176,  93  N.  W.  243, 
61  I*  R.  A.  445,  102  Am.  St  Rep.  416,  1  Ann. 
Cas.  61,  two  cases  from  the  Appellate  Divf- 
slon  of  the  Supreme  Court  of  New  York. 
Brogan  v.  Hanan,  55  App.  Dlv.  92,  66  N,  Y. 
Supp.  1066;  Mitchell  v.  AUen,  25  Hun  (N. 
Y.)  543.  Neither  of  these  are  In  harmony 
with  a  long  line  of  cases  from  that  state,  and 
each  of  them  was  overruled  in  Qllbert  v. 
Finch,  173  N.  Y.  463,  66  N.  E.  133,  61  L.  R. 
A.  807,  93  Am.  St  Rep.  623.  There  is  also 
dted  Gllpatrlck  t.  Hunter,  24  Me.  18,  41  Am. 
Dec.  370,  which  was  a  straight  release  of  one 
party  without  reservation,  and  Is  wholly  un- 
like the  one  In  the  present  case.  There  is 
also  cited  Guntber  v.  Lee,  45  Md.  60,  24  Am. 
Rep.  504.  The  paper  there  construed  was  on 
its  face  a  release  in  fuU  "from  all  claims  of 
every  description"  for  the  wrong,  "hereby 
abandoning  and  acknowledging  ourselves  to 
be  fully  paid  and  satlsfled  for  Ml  and  singu- 
lar the  trespasses  complained  of  by  us." 
That  was  held  to  be  what  it  says — a  clear 
release  of  all  claims — and  It  was  said  that 
a  reservation  at  the  close  that  it  should  not 
prejudice  claims  against  others  was  necessa- 
rily noneffective.  In  neither  of  the  other 
cases  cited  In  the  McBrlde  Case  (Brown  v. 
Kenchelo,  3  Cold.  [Tenn.]  192,  and  Ellis  v. 
Bitzer,  2  Ohio,  89,  16  Am.  Dea  534)  was 
there  a  reservation  of  right  against  the  re- 
maining wrongdoers. 

In  view  of  the  foregoing  authorities,  to 
which  could  be  added  many  more,  did  space 
permit,  it  may  be  stated  as  the  rule  that,  if 
the  injured  party  releases  one  Joint  tort- 
feasot,  he  will  discharge  all,  yet  a  covenant 
not  to  sue  is  not  a  release,  and  it  could  not 
be  pleaded  by  the  covenantee  in  bar  of  an 
action  by  the  injured  party  against  him  and 
the  other  wrongdoers.  He  would  have  to 
submit  to  the  suit  and  be  remitted  to  his  ac- 
tion on  the  covenant  as  has  been  pointed  out 
above.  Where  there  is  no  release  or  satis- 
faction, especially  where  the  right  of  action 
against  the  others  is  reserved,  there  is  no 
discbarge  of  stich  others. 

[4,  S]  There  Is  no  reason  why  the  intention- 
of  the  parties  should  not  govern,  and  through 


aU  the  authorities  there  is  seen  a  purpose  to 
discover  what  was  Intended.  Chief  Justice 
Marshall,  in  discussing  the  question  in  Gar- 
nett  V.  Macon,  2  Brock.  185,  10  Fed.  Cas.  12, 
said: 

"The  common  rule  of  law,  and  it  seems  also 
to  be  the  rule  of  reason,  is  that  words  shall 
subserve  the  intent" 

Of  course  one's  unlawful  Intent  will  not 
prevail ;  as  if  he  should,  In  fact,  receive  full 
satisfaction  from  one,  be  kills  his  claim  and 
could  not  recover  It  again  from  others,  what- 
ever he  Intended.  And,  by  reference  to  the 
cases  in  this  state,  it  will  be  seen  that,  even 
as  to  wills  and  deeds,  all  technical  rules  of 
construction  as  to  the  character  of  an  estate 
devised  or  conveyed  will  be  overcome  by  the 
intention  of  the  testator  or  grantor  clearly 
expressed.  Otherwise  we  would  be  giving 
technicality  superior  place  to  manifest  Inten- 
Uon. 

It  thus  appears  that  the  Michigan  case  is 
notinline  with  authority,  and  we  are  brought 
to  a  consideration  of  the  question  from  the 
standpoint  of  the  decisions  in  this  state- 
Three  are  cited  by  defendant  Dulaney  v. 
Buff  urn,  173  Mo.  1,  73  S.  W.  125;  Hubbard  v. 
Railway  Co.,  173  Mo.  240,  72  S.  W.  1073; 
Shippey  v.  Kansas  City,  254  Mo.  1,  162  S.  W. 
137.  Three  others  (Arnett  v.  Mo.  Pac.  Ry. 
Co.,  64  Mo.  App.  268;  Judd  v.  Walker,  158 
Mo.  App.  156,  138  S.  W.  655;  Lumber  Co. 
V.  DaUas,  165  Mo.  App.  49,  53,  146  S.  W.  95). 
are  cases  where  the  question  was  considered 
at  length  by  this  court  and  the  St  Louis 
Court  of  Appeals.  We  decided  the  question 
again  at  last  term.  Hawkins  v.  Railway  Co., 
170  S.  W.  469.  The  cases  from  the  Supreme 
Court  are  not  applicable.  In  the  first  there 
was  a  settlement  with  two  defendants  and 
a  paper  executed  as  In  "full  settlement  and 
satisfaction  of  all  claims  and  demands  set 
up  or  referred  to  in  the  petition  so  far  as  said 
two  defendants  are  concerned."  The  two  de- 
fendants were  concerned  In  the  entire  cause 
of  action,  and  each  was  liable  for. ail.  The 
court  held,  full  satisfaction  having  been  re- 
ceived, the  other  defendants  were  discharged. 
In  the  second  there  was  a  straight  and  un- 
qualified written  release.  In  neither  case 
was  there  any  reservation  or  qualification — 
a  prominent  feature  in  the  release  now  un- 
der consideration.  Both  cases  were  consider- 
ed by  Judge  Nortonl  in  Judd  v.  Walker,  su- 
pra, and  clearly  shown  not  to  be  applicable 
to  this  case.  So  they  were  considered  by 
the  Supreme  Court  of  Kentucky  and  held  not 
to  be  opposed  to  the  views  we  have  herein 
expressed.  East  Mall  Co.  v.  Barnes,  117  Ky. 
860,  79  S.  W.  261,  64  L.  R.  A.  674,  111  Am. 
St  Rep.  273. 

The  remaining  case  from  the  Supreme 
Court,  referred  to  above,  concerned  the  ef- 
fect of  an  agreement  not  to  sue,  or,  as  ex- 
pressed by  the  court,  "not  to  further  pursue 
the  other  defendants."  That  case  was 
against  Kansas  City  for  personal  Injury 
charged  to  have  resulted  to  the  plaintiff  by 
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reason  of  tbe  city's  negligence.  There  Is  a 
statute  (section  9801,  R.  S.  1909)  declaring 
tbat,  where  a  person  Is  liable  with  the  dty, 
and  the  latter  is  sued  for  negligence.  It  is 
given  the  right  to  require  the  plaintiff  to 
make  such  person  a  party  defendant,  and 
that,  when  so  required,  the  plaintiff  shall 
not  further  prosecute  his  suit  against  the 
city,  unless  he  makes  such  person  a  party. 
Notwithstanding  this  statute,  the  plaintiff, 
after  other  defendants  had  been  made  par- 
ties, executed  a  written  agreement  with  them 
that,  in  consideration  of  $200  paid  to  her  by 
them,  she  would  not  prosecute  the  action 
against  them.  She  reserved  the  right  to 
continue  the  prosecution  against  the  city. 
In  these  circumstances  the  city  took  the  po- 
sition that,  by  reason  of  the  statute  disabling 
the  plaintiff  from  further  prosecuting  an  ac- 
tion untU  those  Jointly  liable  to  the  action 
were  made  parties,  the  release  of  those  par- 
ties was  in  the  face  of  the  statute,  and  hence 
the  city  was  not  liable.  There  were  other 
qnestions  decisive  of  the  case,  but  on  this 
point  the  court,  per  Roy,  Ck)mmls8loner,  said: 

"Witboat  deciding  tbe  point,  we  are  Inclined 
to  hold  that  the  InRtrument  by  which  plaintiff 
agreed  not  to  further  pursue  the  other  defend- 
ants would  bar  her  under  Bection  9801,  Revised 
Statutes  1909,  from  any  judgment  against  the 
city,  if  it  bad  been  a  fact  that  any  cause  of 
action  then  existed  against  any  of  tbe  other 
defendants." 

From  this  statemoit  It  Is  manifest  that 
the  question  we  are  now  considering  was  in 
no  way  concerned  or  considered.  We  decid- 
ed at  last  term  that.  In  the  condition  con- 
templated by  the  statute,  the  dty  would  be 
discharged.  The  statute  was  then  attacked 
as  being  In  conflict  with  tbe  Constitution, 
and  we  transferred  tbe  case  to  tbe  Supreme 
Court  for  decision. 

The  foregoing  considerations  make  It  nec- 
essary to  rule  that  defendants  were  not  re- 
leased by  the  paper  in  evidence,  and  the  de- 
murrer to  the  evidence  was  properly  over- 
ruled.    • 

[t]  We  pass  to  the  next  question  present- 
ed. If  one  with  malice  and  without  proba- 
ble cause  institutes  an  ordinary  dvll  suit 
against  another,  the  latter  may  maintain  an 
action  for  maiidous  prosecution,  and  there 
need  not  be  a  seizure  of  the  person  or  prop- 
erty. Smith  V.  Burnis,  106  Mo.  94,  16  S.  W. 
881,  13  L.  R.  A.  59,  27  Am.  St  Rep.  329; 
Brady  v.  Ervln,  48  Mo.  553;  19  Am.  &  Eng. 
Ency.  of  Law,  652.  For  the  greater  reason 
one  may  maintain  an  action  against  anoth- 
er for  instituting  bankruptcy  proceedings 
against  him,  nialidously  and  without  proba- 
ble cause,  even  though  his  property  is  not 
seized.  Proceedings  In  bankruptcy  are  dras- 
tic, and  their  effect  Is  much  more  disastrous 
to  tbe  defendant  than  an  ordinary  dvll  suit 


It  destroys  his  credit  and,  for  tbe  tUue,  ends 
his  business  life.  Wilkinson  v.  Goodfellow 
Shoe  Co.  (C.  C.)  141  Fed.  218;  Stewart  v. 
Sonneborn,  98  U.  S.  187,  201,  25  L.  Ed.  U6; 
Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
269,  46  L.  Ed.  405. 

[7]  Tbe  evidence  must  show  both  malice 
and  a  want  of  probable  cause  for  the  prose- 
cution of  the  proceedings,  and  we  think  there 
was  enough  In  the  present  case  to  submit  to 
the  Jury. 

[8]  Defendants  snbmltted  on  Instruction  to 
the  effect  that  if  they,  in  good  faltb,  advised 
with  counsel  and  placed  all  matters  before 
such  counsel  which  could  be  reasonably 
known,  and  the  advice  received  was  that 
plaintiff  bad  committed  acts  of  bankruptcy, 
then  the  prosecution  was  not  maiidous.  Bat 
there  was  Interlined  in  said  Instruction,  over 
the  protest  of  defendants,  that  advising  with 
counsel  must  have  been  "without  malice." 
If  the  advice,  to  be  protective,  must  be  sought 
by  him  who  has  no  malice,  ttiere  Is  nothing 
tor  the  act  of  taking  the  advice  to  destroy, 
and  so  the  decisions  that  advice  negatives  or 
disproves  malice  would  be  rendered  useless. 
The  instruction,  as  amended,  in  effect  reads 
that,  If  defendant  without  malice  took  tbe 
advice  of  counsel,  then  there  was  no  malice  In 
the  prosecution  of  the  bankruptcy  proceed- 
ings. This  requires  a  reversal  of  the  Judg- 
ment 

[9]  Probable  cause  will  Justify  the  Instlta- 
tion  of  proceedings  against  another,  even 
though  it  is  done  In  malice.  If  malice  and 
probable  cause  both  exist  the  institution  of 
the  actlcm  is  Justified,  for  It  takes  tbe  pres- 
ence of  the  former  and  tbe  absence  of  the 
latter  to  sustain  an  action  for  maiidous  pron- 
ecution.  H&ce  it  Is  often  said  that  it  makes 
no  difference  how  great  tbe  hatred  and  mal- 
ice; If  there  is  probable  cause,  no  action 
lies.  Sharpe  v.  Johnston,  69  Mo.  667 ;  Sparl- 
ing T.  Ck>nway,  75  Mo.  610;  Stnbbs  v.  Mul- 
bolland,  168  Mo.  loc  dt  74,  67  S.  W.  650; 
Warren  v.  Flood,  72  Mo.  App.  188. 

[II]  Advice  of  counsel,  asked  in  good  taltb, 
In  Instances  where  the  proceedings  are  dis- 
missed, negatives  malice.  Sharpe  v.  John- 
ston, 76  Mo.  660,  674 ;  Stubbs  v.  MnlhoUand, 
168  Mo.  loc.  dt  76,  77,  67  8.  W.  660;  Sparl- 
ing V.  Conway,  supra.  The  error  requires  a 
reversal  of  tbe  Judgment 

Tbe  great  number  of  instructions  given  for 
either  side  create  much  confusion.  They 
should  be  materially  lessened  on  retrial.  Tbe 
great  number  makes  it  impractlL-able,  within 
reasonable  limits,  to  analyze  each  objection. 
We  can  only  suggest  that  the  parties  go  over 
them  and  on  retrial  endeavor  to  cure  what 
may  be  considered  well-founded  objections. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded.     AH  concur. 
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DODT  V.  PRUDENTIAL  INS.  CO.  OP 
AMERICA.    (No.  13880.) 

(St.  Iiouia  Court  of  Appeals.     Miasouzi.     Dec. 

8, 1914.    Rehearing  Denied 

Dec.  22,  1914.) 

L  Inhukakce  (I  579*)— LiFB  Ihbubakcb— PaT' 

MINT— EJfTECT. 

A  payment  or  tender  under  a  life  policy  of 
a  Bum  less  than  the  full  amount  due  does  not 
deprive  the  beneficiary  of  the  right  to  sue  for  the 
entire  amount,  and  where  a  payment  of  a  sum 
less  than  due  under  a  policy  was  made  at  a  time 
the  beneficiary  had  not  commenced  or  threatened 
any  litigation,  or  had  not  made  any  demand  for 
payment,  and  the  payment  was  not  made  by 
way  of  compromise,  the  payment  did  not  deprive 
the  beneficiary  of  the  right  to  sue  for  the  full 
amount  due  on  the  policy. 

[XM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  1417, 1419;  Dec.  Dig.  §  579.*] 

2.  IRSUSANCE  (I  264*)  —  Lite  Iitbubancb  — 
"Misbepkesentatiok"— Wakrawties. 

The  word  "misrepresentation,"  in  Rev.  St 
1909,  f  6937,  declaring  that  no  misrepresentation 
made  in  obtaining  a  life  policy  shall  be  deemed 
material,  or  render  the  policy  void,  unless  the 
matter  actually  contributed  to  the  event  on 
which  the  policy  is  to  become  due,  includes  war- 
ranties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  il  558,  559,  562-566;  Dec.  Dig.  | 
264.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  MisrepresentatioD.] 

3.  iNStJBAKCK    (t  291*)  —  hlTE  InSUSARCE  — 
MlBBEFBESENTATION. 

A  life  policv  binding  insurer  to  pay,  In  case 
of  insured's  death  six  months  after  the  date  of  the 
policy,  a  specified  sum,  and  one-half  thereof  in 
case  of  his  death  within  the  six  months,  and  lim- 
iting liability  to  a  return  of  the  premiums  paid 
if  insured  was  not  in  sound  health  at  the  date 
of  the  policy,  is  governed  by  Rev,  St  1909,  | 
6937,  providing  that  no  misrepresentation  in  ob- 
taining a  life  policy  shall  render  the  policy  void, 
unless  the  matter  misrepresented  shall  have  con- 
tributed to  the  event  on  which  the  policy  is  to 
become  due,  and  insurer  cannot  defeat  a  recov- 
ery on  the  ground  of  insured's  misrepresenta- 
tions as  to  his  health,  unless  the  condition  of  his 
health  at  the  time  of  the  issuance  of  the  policy 
contributed  to  his  death, 

lEd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  681-690,  694-696;  Dea  Dig.  | 
291.*] 

4.  Tbiai.  (I  203*)— Inbtbdotior»— Ibbuks. 

An  instruction  given  at  the  request  of  plain- 
tiff, which  does  not  purport  to  be  on  the  merits 
of  the  case,  but  which  simply  gives  a  correct 
measure  of  damages  in  ease  a  verdict  is  returned 
for  him,  is  not  defective  for  not  embracing  all 
the  issues  and  covering  the  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  477-479;    Dec.  Dig.  {  203.*] 

5.  Afpkal  ard  Ebbob  (|  1004*)— Irbubarob 
(i  668*)— Recobi>— Life  Ihbubance. 

Where,  in  an  action  on  a  life  policy,  the  evl- 
dence  dearly  showed  that  insurer  had  no  inten- 
tion of  paying  more  than  the  premiums  paid  and 
interest,  and  intended  to  resist  any  claim  the 
beneficiary  might  make  for  any  amount  in  excess 
thereof,  and  also  showed  the  value  of  the  serv- 
ices of  the  benefidary's  attorney 'in  an  action  on 
the  policy,  the  allowance  for  damages  for  vexa- 
tious refusal  to  pay  and  for  counsel  fees  was  for 


the  jury,  within  Rev,  St  3909,  f  7068,  and  may 
not  be  disturbed  by  the  court  on  appeal, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  3944-3947;  Dec.  Dig.  f 
1004;*  Insurance,  Cent  IMg.  Si  1656,  1732- 
1770;    Dec.  Dig.  $  668.*] 

Appeal  from  St  Louis  Circuit  Court;  Oeo. 
C.  Hitchcock,  Judge. 

Action  by  Mary  Dodt  against  the  Pru- 
dential Insurance  (Company  of  America. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Fordyce,  Holliday  &  Wblte,  of  St  Louis, 
for  appellant  James  J.  O'Etonoboe,  of  St 
Ixtuls,  for  respondent 

REYNOLDS,  P.  J.  PlalntUf  Instituted  this 
action  before  a  justice  of  the  peace,  filing  a 
statement  in  which  she  claimed  that  under 
a  policy  Issued  by  the  defendant  company,  of 
date  September  6, 1910,  It  had  Insured  Joseph 
Dodt,  her  husband,  promising  to  pay  In  case 
of  his  death  six  months  after  the  date  of 
the  policy,  the  sum  of  $153,  or,  If  he  died 
within  six  months  after  the  date  of  the 
policy,  only  one-half  of  the  face  of  the  policy, 
to-wlt,  $76JS0.  Averring  that  the  Insured 
died  on  or  about  February  23,  1911;  that 
plaintiff  was  his  wife  and  Is  now  his  widow ; 
that  he  was  insured  and  carried  this  pcdlcy 
in  the  defendant  company  at  the  date  of  his 
death  and  had  complied  vrlth  all  the  condi- 
tions and  provisions  of  the  policy  to  be  per- 
formed by  him ;  that  after  his  death  plaintiff 
had  notified  defendant  thereof  and  fumlsbed 
It  with  due  proofs  of  death  and  demanded 
payment  of  one-half  the  face  of  the  polify, 
but  that  defendant  had  vexatlously  refused 
to  pay  it  and  disclaimed  all  liability  there- 
under. Judgment  is  prayed  for  $76.50,  less 
$3.90,  and  interest  thereon  at  six  per  cent 
per  annum,  together  with  10  per  cent  there- 
on as  damages,  and  a  reasonable  attorney's 
fee  for  vexatious  refusal  to  pay  the  amount 
of  the  policy  and  for  costs.  From  a  Judg- 
ment In  favor  of  plaintiff  before  the  Justice, 
defendant  took  an  appeal  to  the  circuit  court, 
where  the  case  was  tried  before  the  court  and 
a  Jury. 

There  was  no  question  as  to  the  Issue  of 
the  policy,  Its  date  and  amount,  nor  as  to  the 
fact  of  the  death  of  the  Insured  within  six 
months  of  the  date  of  the  policy,  nor  to  the 
fact  that  plaintiff  Is  his  widow.  The  defense 
relied  upon  rests  upon  one  of  the  provisions 
In  the  policy  called  "first  preliminary  provi- 
sion," which  reads: 

"The  company's  liability  under  this  policy 
shall  be  limited  to  a  return  of  the  premiums  paid 
hereon  if  the  insured  die  before  the  date  hereof, 
or  if  on  said  date  the  insured  be  not  in  sound 
health." 

It  Is  in  evidence  that  shortly  after  the 
death  of  the  insured  an  agent  of  the  de- 
fendant company  called  upon  plaintiff  and 
represented  to  her  that  he  had  ascertained 
that  her  husband  was  not  In  good  health  at 
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the  time  the  policy  was  Issued  to  him,  and 
that  under  this  proTlsion  of  the  policy  the 
company's  only  liability  was  for  the  return 
of  the  premiums  paid  thereon ;  that  these 
amounted  to  $3.90,  which  amount  the  agent 
paid  plaintiff  by  check,  taking  her  receipt 
therefor  as  In  release  of  all  claims  under 
the  policy. 

The  testimony  of  plaintiff  was  to  the  effect 
that  her  husband  bad  died  of  heart  disease, 
be  being  conflned  to  his  bed  from  December 
24,  1910,  to  the  time  of  his  death.  The  tes- 
timony on  the  part  of  defendant  was  to  the 
effect  that  the  insured  had  not  been  "in 
good  health"  for  sometime  prior  to  the  issu- 
ing of  the  policy.  Under  what  particular 
form  of  ill  health  the  insured  was  suffering 
was  not  in  evidence,  and  there  Is  no  evidence 
In  the  case  that  his  condition  of  health  at 
the  time  the  policy  was  issued  to  him  was 
of  such  a  character  that  it  actually  contribut- 
ed to  his  death. 

[1]  If  the  receipt  or  release,  in  part  relied 
upon,  is  valid,  then  plaintiff  has  no  case. 
The  effect  of  the  payment  of  $3.90  depends 
upon  the  question  as  to  whether  tills  policy, 
as  interpreted  by  its  terms  and  under  our 
law,  is  one  calling  for  the  payment  of  one- 
half  the  face  of  the  policy,  as  claimed,  to- 
wlt,  the  sum  of  $7650,  or  merely  for  the  re- 
turn of  the  premiums  paid  and  interest, 
which  it  appears  amounted  to  $3.00.  Some 
effort  is  made  on  the  part  of  defendant's 
counsel  to  show  that  this  $3.90  was  paid  and 
received  by  way  of  compromise  of  a  dis- 
puted claim.  The  evidence,  however,  does 
not  bear  out  this  contention,  and  so  the  jury 
must  have  found.  It  is  very  specific,  to  the 
effect  that  defendant's  agent  went  to  plain- 
tiff and  told  her  that  he  bad  ascertained  that 
her  husband  was  not  in  good  health  at  the 
time  he  tooli  out  the  policy  and  that  under 
the  terms  of  the  policy  all  that  she  could  re- 
cover would  be  $3.90.  Plaintiff  says  that  at 
the  time  she  was  in  much  distress  and  re- 
lied upon  what  defendant's  agent  told  her 
and  on  the  faith  of  that  bad  accepted  the 
money  and  signed  the  release,  further  testi- 
fying that  this  agent  had  told  her  that  In 
point  of  fact  the  company  owed  her  nothing 
but  that  they  would  pay  her  this  $3.90  "out 
of  pity."  This  latter  statement,  however,  is 
denied  by  the  agent.  However  that  may  be, 
it  cannot  be  said  that  this  was  paid  by  way 
of  compromise,  or  to  settle  then  pending  liti- 
gation. There  is  no  evidence  that  at  that 
time  plaintiff  had  either  commenced  or  threat- 
ened any  iitlgation,  or  in  fact  had  made  any 
demand  on  the  company  for  the  payment  of 
any  sum.  If  in  point  of  (act  it  was  not 
true  that  under  the  contract  $3.90  only  was 
due  upon  it  and  that  the  full  face  of  the 
policy  was  due,  then  it  is  the  well  settled  law 
of  this  state  that  the  payment  or  tender  un- 
der the  policy  of  a  sum  less  than  the  full 
amount  of  the  sum  due,  does  not  deprive  the 
beneficiary  of  a  right  to  prosecute  a  suit 
£oi  the  entire  a^uoitut    Bead  r.  Xew  York 


Ufe  Ins.  Co.,  241  Mo.  403,  147  S.  W.  827, 
Biddlecom  v.  General  Accident  Assur.  Co., 
167  Mo.  App.  681,  152  S.  W.  103,  and  Harms 
V.  Fidelity  &  Casualty  Co.  of  New  York,  172 
Mo.  App.  241,  157  S.  W.  1046,  are  ample  au- 
thority for  this.  These  cases  contain  such 
a  fall  discussion  of  the  proposition  that  it 
is  unnecessary  to  cite  others. 

[2]  That  brings  us  to  the  real  contention 
of  learned  counsel  for  appellant  and  to  which 
they  direct  the  consideration  of  the  court. 
That  is,  whether  in  the  light  of  section  6937, 
Revised  Statutes  1909,  the  company  can  limit 
its  liability  to  a  return  of  the  premiums  paid 
on  the  policy  if  at  the  date  thereof  the  in- 
sured was  not  "in  sound  health."  SectlMi 
6037  of  our  statute  provides: 

"No  misrepresentation  made  in  obtaining  or  se- 
curing a  policy  of  insurance  on  the  life  or  lives 
of  any  person  or  persons,  citizens  of  this  state, 
shall  be  deemed  material,  or  render  the  policy 
void,  unless  the  matter  misrepresented  shall 
ba,ve  actually  contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  due  and 
payable,  and  whether  it  so  oontribnted  in  any 
case  shall  be  a  question  for  the  jury." 

This  section  of  our  statute  has  frequently 
been  before  our  courts,  both  the  Supreme 
Court  and  the  Courts  of  Appeals  and  Its 
meaning  is  so  well  settled  that  it  does  not 
seem  to  call  for  further  discussion. 

Our  Supreme  Court,  in  Jenkins  t.  Cove- 
nant Mttt.  Life  Ins.  Co.,  171  Mo.  375,  loa  dt 
382,  71  S.  W.  688,  has  ruled  that  the  word 
"misrepresentation,"  as  used  in  that  section 
includes  warranties.  This  was  reiterated  in 
Mathews  v.  Modern  Woodmen  of  America, 
236  Mo.  326,  loc.  dt.  347,  139  S.  W.  151,  Ann. 
Cas.  1912D,  483.  That  same  rule  of  inter- 
pretation has  been  followed  and  enforced  by 
our  Courts  of  Appeals  in  many  cases,  as  see 
Metropolitan  Life  Ins.  Co.  t.  Stlewing,  173 
Mo.  App.  108,  155  S.  W.  900;  Coscarella  t. 
Metropolitan  Life  Ins.  Co.,  175  Mo.  App.  130, 
157  S.  W.  873;  Roedel  v.  John  Hancock  Mut 
Life  Ins.  Co.,  176  Mo.  App.  584, 160  S.  W.  44; 
Buchholz  V.  Metropolitan  Life  Ina.  Co.,  177 
Mo.  App.  683,  160  S.  W.  573. 

[3]  But  it  Is  said  by  learned  counsel  for 
appellant  that  this  condition  in  this  policy  pre- 
sents a  new  phase  of  this  question,  or  pre- 
sents the  question  of  the  construction  and 
application  of  section  6937  in  a  new  and  dif- 
ferent light,  counsel  claiming  that  this  con- 
dition in  the  policy  before  ua  is  written  un- 
der and  in  compliance  with  section  6973.  We 
accept  the  statement  of  counsel  that  this  pro- 
vision was  inserted  in  good  faith,  and  in  an 
attempt  to  obey  and  comply  with  the  law, 
but  we  can  come  to  no  conclusion  other  than 
that  its  effect.  If  sustained,  would  be  a  suc- 
cessful evasion  of  the  provisions  of  section 
6837  of  our  statute.  We  hold  that  it  is  no 
more  effective  than  the  attempts  made  by 
insurance  companies  to  evade  the  section  of 
our  statutes  which  elimhiates  suicide  as  a  de- 
fense by  providing  that  in  cases  of  suicide  a 
less  amount  than  the  face  of  the  policy  shall' 
be  ]}ald.    All  such  attempts  hare  proved  atxuN 
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tlTO  when  brou(^t  before  the  courta  We 
have  reviewed  tbe  authorities  so  folly  on  this 
proposition  In  the  case  of  Applegate  v.  Trav- 
elers' Ins.  Co.,  153  Mo.  App.  63,  132  S.  W.  2, 
that  It  is  unnecessary  to  enter  into  a  discus- 
sion of  it  or  of  citation  of  authorities  here. 
As  noted  In  the  Applegate  Case,  Mr.  Justice 
Harlan,  speaking  for  tbe  Supreme  Court  of 
the  United  States,  followed  the  decision  of 
our  court  in  Keller  v.  Travelers'  Ins.  Co.,  58 
Mo.  App.  657,  and  of  our  Supreme  Court  in 
Logan  V.  Fidelity  &  Casualty  Co.,  146  Mo. 
114,  47  S.  W.  948.  See  Whitfield  v.  ^Btna  Ins. 
Co.,  205  U.  S.  489,  27  Sup.  Ct.  57S,  51  L.  Ed. 
895. 

In  like  manner  our  court,  in  WlUlams  v. 
Bankers'  &  Merchants'  T.  M.  F.  Ins.  Co.,  73 
Mo.  App.  607,  condemned  an  attempt  to  evade 
what  is  now  section  7020,  R.  S.  1009,  tbe  val- 
ued policy  law  of  our  state. 

Our  conclusion  upon  this  branch  of  the  case 
is,  that  notwithstanding  this  first  clause  tbe 
provision  of  the  contract  In  the  policy  of  the 
defendant  company,  the  nonforfeiture  clause 
of  our  statute  governs,  and  that  unless  it  ap- 
peared by  the  evidence  and  to  tbe  satisfac- 
tion of  the  Jury,  that  the  condition  of  health 
of  the  insured  was  such  at  tbe  time  of  taking 
out  the  insurance  that  it  contributed  to  his 
death,  then  defendant  is  liable.  That  ques- 
tion was  submitted  to  tbe  Jury  in  this  case 
in  the  strongest  po.sslble  language  by  instruc- 
tions given  at  tbe  instance  of  defendant. 
Thus  by  one  instruction  the  jury  were  told 
that  under  the  terms  of  the  policy  the  com- 
pany's liability  was  limited  to  tbe  return  of 
the  premiums  paid  thereon,  If  the  insured 
was  not  in  sound  health  on  the  date  of  tbe 
policy,  and  if  the  Jury  believed  and  found 
from  the  evidence  that  at  the  date  of  the  is- 
sue of  the  policy  tbe  insured  was  not  in 
sound  health  and  that  he  died  on  a  subse- 
quent day,  and  that  on  that  day  premiums 
amounting  to  $3.90  had  been  paid  under  said 
I>oUcy,  and  that  thereafter  plaintiff  made 
claim  for  the  proceeds  of  the  policy  but  that 
defendant  denied  liability  on  the  policy,  oth- 
er than  for  the  return  of  the  premiums  be- 
cause tbe  insured  was  not  in  sound  health  on 
the  date  of  the  Issue  of  the  policy,  and  that 
defendant  thereafter  paid  the  sum  of  $3.90 
to  plaintiff  and  plaintiff  aoc^ted  it,  their 
verdict  must  be  for  defendant  The  Jury 
were  farther  told,  at  the  Instance  of  defend- 
ant, that  if  they  believed  from  the  evidence 
that  after  the  death  of  the  insured,  plalntlCt 
made  claim  upon  the  policy  of  Insurance  and 
that  thereupon  a  controversy  In  good  faith 
arose  and  existed  between  plaintiff  and  de- 
fendant as  to  defendant's  liability  under  the 
policy,  and  that  thereafter  defendant  In  good 
faith  paid  to  plaintiff  the  sum  of  $3.90  and 
plaintiff  accepted  that  sum  In  compromise  of 
the  controversy  and  in  discharge  of  any  lia- 
bility under  the  policy,  their  verdict  must 
be  for  defendant    At  the  Instance  of  defend- 


ant the  court  farther  instructed  the  Jury  that 
the  burden  of  proof  was  on  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  the 
facts  necessary  to  a  verdict  In  her  favor  un< 
der  these  insftuctlons  but  that  If  plaintiff 
had  not  so  established  her  case,  or  if  the  evi- 
dence was  evenly  balanced  so  that  the  Jury 
were  in  doubt  and  unable  to  say  on  which 
side  Is  the  preponderance,  or  If  the  prepon- 
derance is  in  favor  of  defendant.  In  either  of 
these  cases  their  verdict  must  be  for  defend- 
ant Surely  defendant  has  no  cause  what- 
ever to  complain  of  these  instructions.  We 
recite  them  without  in  any  manner  indorsing 
them  as  correct  propositions  of  law. 

[4]  Complaint  is  made  that  the  instruction 
given  at  the  instance  of  plaintiff  is  fatally 
defective  in  that  It  does  not  embrace  all  the 
issues  and  does  not  cover  the  defense  put  up. 
That  instruction  did  not  purport  to  be  on  the 
merits  of  tbe  case  In  any  way  whatever;  it 
was  simply  a  direction,  and  a  correct  one,  on 
the  measure  of  damages  in  case  there  was  a 
verdict  returned  for  plaintiff,  so  that  the  rule 
invoked  by  counsel  for  defendant  does  not 
apply. 

[S]  Complaint  is  made  of  the  allowance  for 
damages  for  vexatious  refusal  to  pay.  That 
Is  so  much  a  question  for  the  Jury,  both  as  to 
amount  of  counsel  fee  and  as  to  the  fact  of 
tbe  delay  being  vexatious  and  so  bringing  it 
within  the  provisions  of  section  7068,  tbat  we 
do  not  think  it  a  case  for  our  interference. 
Beyond  doubt  the  company  defendant  had  no 
intention  whatever  of  paying  more  than  the 
premiums  and  interest  on  them  and  intended 
resisting  any  claim  that  plaintiff  might  make 
for  any  amount  above  that  There  was  evi- 
dence as  to  the  value  of  the  services  of  an 
attorney  in  the  case,  from  which  the  Jury 
were  warranted  in  awarding  the  amount 
which  they  did.  The  verdict  credited  defend- 
ant with  the  $8.90  and  interest  thereon,  wMch 
had  been  paid  her  by  defendant,  so  we  cannot 
say  it  is  excessive  or  evidences  prejudice. 
We  discover  no  reversible  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NOBTONI  and  ALXiBN,  JJ,  concur. 


STEPHENS  V.  CITY  OF  EL  DORADO 
SPRINGS.    (No.  1313.) 

(Springfield  Cioart  of  Appeals.    Missouri.    Dec 
12,  1914.) 

1.   CONTINUANCB    (|  33*)— GbOUNDS— ABSENCB 
OS    WiTNESSBS— DKPOSITIONS. 

Where  the  deposition  of  a  witness  absent 
on  account  of  illness  would  have  been  admis- 
sible, and  there  was  no  showing  that  it  could 
not  nave  been  taken  for  use  at  tbe  trial,  and 
plaintiff  admitted  that  the  two  other  absent 
witnesses,  if  present,  would  testify  as  set  out 
in  the  application,  there  was  no  error  in  denying 
a  continuance. 

[Ed.  Note.— For  other  cases,  see  (Continuance, 
Cent  Dig.  I  113;   Dec.  Dig.  |  33.*) 


*F«r  other  cas«s  lee  same  topic  sod  ssctlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indesei 
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2.  Continuance  (|  85*)— Absent  Witnesses 
—Appucation—Objection— Waives. 

Where  an  application  for  a  continuance 
was  based  on  the  absence  of  three  witnesses, 
plaintiff  by  admitting  that  two  of  the  witnesses, 
if  present,  would  testify  as  set  out  in  the  appli- 
cation, did  not  deprive  himself  of  a  right  to 
question  the  sufficiency  of  the  application  so  far 
as  it  related  to  the  other  witness. 

[Ed.  Note.— For  other  cases,  see  ContinDance, 
Cent.  Dig.  |  115 ;   Dec  Dig.  §  85.*] 

3.  MUNICIPAI,   COBPORATIONS    (§    821*)   —  DE- 
FECTIVE  Sidewalks  —  Injttbies  to   Pedes- 

TEIAN8 — CONTBIBUTOBT   NEOUOENCE. 

In  action  for  Injury  to  a  pedestrian  in  a 
fall  on  a  sidewalk  at  night  by  striking  his  foot 
against  an  obstruction,  the  existence  of  which 
he  well  knew,  evidence  held  to  require  submis- 
sion of  plaintiff's  contributory  negligence,  if  any, 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  1745-1757;  Dec. 
Dig.  i  821.»] 

4.  Appbai.  and  Ebbob  (§  928*)— Review— Rx- 
FusAi,  OF  Instbuction. 

In  determining  alleged  error  in  the  refusal 
to  give  instructions  embodying  defendant's  the- 
ory, the  appellate  court  must  accept  as  true  the 
evidence  most  favorable  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3749-3754;    Dec  Dig.   g 

5.  Appeal  and  Ebrob  (f  883*)- Adhebence 
TO  Theobt  Below— Rulings  on   Instbuc- 

TIONS. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian by  a  defect  in  a  sidewalk,  defendant  plead- 
ed a  general  denial,  but  at  the  trial  was  permit- 
ted without  objection  to  take  advantage  of  plain- 
tiff's testimony  as  tending  to  prove  contribu- 
tory negligence,  plaintiff  could  not  successfully 
contend  on  appeal  that  there  was  no  error  in 
the  refusal  to  give  defendant's  instructions  on 
contributory  negligence,  on  the  ground  that  such 
defense  was  not  pleaded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3611 ;    Dec.  Dig.  %  883.»] 

6.  Tbial  (S  203*) — Instbuctions— Defenses — 
Pbesentation  TO  Jury. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian by  a  defect  in  a  sidewalk,  the  question 
of  plaintiff's  care  was  the  decisive  and  only 
seriously  contested  question,  defendant  was  en- 
titled to  have  such  question  affirmatively  pre- 
sented to  the  jury  by  proper  requested  instruc- 
tions, and  it  was  not  sufficient  that  the  court 
merely  refer  to  the  care  plaintiff  was  observ- 
ing, in  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  477^79;    Dec  Dig.  {  203.*] 

7.  MUNICIPAI.  COBPOBATIONB  (I  822*)— DEFEC- 
TIVE Sidewalks— Injubies  to  Pbdestbianb 

—  CONTBIBUTOBT      NeOLIOENCE  —  INSTBUC- 
TIONS. 

In  action  against  the  city  for  injuries 
to  a  pedestrian  by  a  defect  in  the  city  sidewalk, 
of  which  be  had  knowledge,  a  requested  charge 
that  where  a  person  knows  of  a  confronting 
danger,  and  fails  to  use  reasonable  care  to  avoid 
injury  thereby,  his  conduct  is  careless,  because 
it  is  out  of  harmony  with  ordinary  prudence 
and  loads  him  with  the  entire  responsibility  for 
the  consequences,  notwithstanding  the  negli- 
gence of  another  may  have  aided  in  producing 
them,  so  that,  if  plaintiff  knew  of  the  defective 
condition  of  the  sidewalk  and  failed  to  use  rea- 
sonable care  to  avoid  falling  on  it,  he  could  not 
recover,  was  proper,  and  shonld  have  been  given. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S|  1768-1762;  Dec 
Dig.  §  822.*] 


8.  Municipal  Cobporations  (I  822*)  —  De- 
fective Sidewalks— Injxtbixs  —  Cabe  R«- 
QuiBED — Instbuctions. 

On  an  issue  of  plaintiff's  due  care  in  using 
a  sidewalk  at  night  which  he  knew  was  defec- 
tive, a  requested  charge  that,  if  the  circumstanc- 
es demanded  it,  a  person  using  such  walk  "must 
grope  or  feel  his  way"  until  he  passes  the  de- 
fective place,  should  have  been  qualified  by  add- 
ing "or  has  reason  to  and  does  believe  as  the  re- 
sult of  the  exercise  of  ordinary  care  that  he  has 
passed  it,"  and  by  omitting  the  word  "grope." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1758-1762;  Dec. 
Dig.  f  822.*] 

Appeal  from  Circuit  Conrt,  St  Clair  Coun- 
ty;  C.  A.  Calvird,  Judge. 

Action  by  W.  A.  Stephens  against  the  City 
of  El  Dorado  Springs.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

R.  N.  Banister,  of  El  Dorado  Springs,  and 
Mann,  Todd  &  Mann,  of  Sprlogfleld,  for  ap- 
pellant J.  C.  Hargus,  of  Osceola,  J.  A.  Oil- 
breath,  of  Clinton,  and  Scott  &  Bowker,  of 
Nevada,  Mo.,  for  respondent 

ROBERTSON,  P.  J.  This  action  originated 
In  Cedar  county  and  was  taken  on  a  change 
of  venue  to  St  Clalr  county,  where  a  jury 
trial  resulted  In  a  verdict  for  plaintiff,  and 
defendant  has  appealed. 

Plaintier,  whll^  passing  at  night  along  one 
of  the  defendant  city's  sidewalks,  constructed 
of  flagstone,  caught  bis  foot  on  the  end  of  a 
stone  therein  raised  about  six  inches  above 
the  general  level  of  the  walk  where  it  crossed 
a  gully  and  fell  receiving  the  injuries  for 
which  be  sued.  The  defendant  does  not  on 
tills  appeal  question  that  there  was  ample 
testimony  from  which  the  jury  was  Justified 
in  finding  it  guilty  of  negligence.  This  walk 
bad  been  plalntifTs  usual  route  between  his 
home  and  place  of  business  for  a  long  time, 
and  consequently  he  was  perfectly  familiar 
with  the  defect  Appellant  does  not  com- 
plain of  the  amount  of  the  verdict.  The  two 
points  urged  are  that  the  trial  court  erred  In 
overruling  its  application  for  a  continuance 
and  in  refusing  requested  Instructions,  one 
of  them  a  direction  to  find  for  defendant 

[1]  The  application  for  a  continuance  was 
on  die  grounds  of  the  absence  of  three  wit- 
nesses, residents  of  defendant  dty,  and  one 
of  them,  Dt.  Hill,  being  the  physician  who  ren- 
dered the  first  aid  to  the  plaintiff  after  his 
injury,  the  application  sets  out  that  the 
witnesses  were  absent  "on  account  of  their 
own  sickness  or  sickness  of  members  of  their 
family,  as  shown  by  certificates  of 'physicians'* 
thereto  attached.  The  record  does  not  dis- 
close these  certificates,  but  the  respondent  in 
his  brief  concedes  that  Dr.  Hill  was  side 
The  respondent  admitted  that  the  two  wit- 
nesses, other  than  Dr.  Hill,  wonld,  U  pres- 
ent at  the  trial,  testify  as  set  out  In  the  ai^U- 
cation.  The  court  then  overruled  the  applica- 
tion as  to  Dr.  HUL  -There  was  no  reversible 
error  committed  in  so  doing.    The  deposition 
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of  Dr.  Hill  would  have  been  admissible  under 
the  third,  fourth,  and  fifth  paragraphs  of 
section  6411,  R.  &  1909,  and  there  was  no 
showing  that  it  could  not  have  been  taken 
for  use  at  the  trial.  Harris  v.  Powell,  66 
.Mo.  App.  24,  Smith  v.  Smith,  132  Mo.  681,  34 
S.  W.  471.  The  case  was  lodged  In  the  St 
Clair  county  circuit  court  a  month  before 
the  trial. 

[2]  The  fact  that  the  plalntlft  may  have 
seen  At  to  make  the  admissions  concerning 
the  other  two  witnesses  does  not  deprive  him 
of  his  right  to  stand  on  the  question  as  to  the 
sufiSclency  of  the  application  so  far  as  it  re- 
lated to  Dr.  Hill.  Appellant  insists  that  the 
real  reason  for. not  making  the  admission 
as  to  Dr.  Hill  was  that  respondent  thought 
the  doctor  was  disqualified  as  a  witness; 
but  the  record  does  not  disclose  this  to  be 
a  reason  for  not  making  the  admission,  and 
we  must  sustain  the  court's  action  here  Ofk 
any  proper  ground  that  the  record  Justifies. 

[3]  The  appellant  concedes  here  that  while 
the  plaintiff  knew  of  the  defect  in  the  walk 
he  was  not  guilty,  as  a  matter  of  law,  of  con- 
tributory negligence  in  using  it,  but  contends 
that  we  shonld  declare  as  a  matter  of  law 
that  be  did  not  exercise  ordinary  care  in  bis 
use  of  It  In  arguing  this  proposition  the 
defendant  has  relied  very  materially  on  tes- 
timony of  the  plaintiff  that  may  be  construed 
most  unfavorable  to  him,  while  we  must,  in 
view  of  the  verdict,  adopt  the  most  favorable 
construction,  and  In  so  doing  we  find  we 
must  rule  against  appellant  on  its  contention 
that  the  trial  court  erred  in  refusing  to  di- 
rect a  verdict  for  it  That  the  respondent 
could  have  avoided  the  accident  is  beyond 
controversy,  but  the  question  we  have  Is: 
Should  we  declare  as  a  matter  of  law  that 
the  plaintiff  was  not  exercising  such  care 
as  an  ordinarily  prudent  person  would  use 
under  the  same  or  similar  circumstances? 
At  the  place  where  he  fell  it  was  dark,  and 
be  says  he  was  proceeding  carefully,  as  he 
bad  always  done  in  passing  over  the  walk 
at  night,  and  that  he  thought  he  had  passed 
this  defect  There  was  no  testimony  by  the 
witnesses  as  to  the  surroundings,  that  there 
was  any  particular  thing  there,  except  the 
defect  itself,  to  indicate  the  exact  location 
of  this  rise  in  the  walk,  or  whereby  he  could 
fix  its  location.  The  gully  was  there,  but 
there  Is  no  evidence  to  what,  if  any,  extent 
it  could  be  seen  the  night  of  the  accident 
The  jury  was  exhibited  photographs,  but  they 
are  not  reproduced  in  the  record,  and  we 
cannot  know  what  they  disclose.  In  the 
case  of  Ryan  v.  Kansas  City,  232  Mo.  471, 
483,  134  S.  W.  666,  985,  cited  by  appellant. 
It  is  said  that  the  duty  of  exercising  ordi- 
nary and  usual  care  does  not  "mean  that  the 
pedestrian  must  keep  his  eyes  riveted  upon 
the  sidewalk  at  each  step  of  the  progress." 
In  another  case  cited  by  appellant  Border  v. 
City  of  SedaUa,  161  Mo.  App.  633,  638,  144 
S.  W.  161,  162,  we  find  the  following  rule 
announced: 


"If  the  danger  was  of  a  nature  to  threaten 
plaintiff  with  injury  if  he  attempted  to  use  that 
way  at  night,  despite  the  care  he  might  exer- 
cise, his  use  of  the  crossing  shonld  be  denomi- 
nated negligence  in  law,  since  an  ordinarily  care- 
ful and  prudent  person  would  not  voluntarily, 
and  unnecessarily  subject  himself  to  risks  of 
that  kind.  On  the  other  hand,  if  the  danger 
was  of  a  less  degree  and  was  one  that  could  be 
overcome  by  the  exercise  i  of  reasonable  care,  the 
issue  of  whether  or  not  plaintiff  was  negligent 
would  be  one  of  fact  for  the  jury  to  determine." 

All  of  the  cases  relied  on  by  appellant  have 
been  read  by  us,  as  well  as  the  cases  therein 
cited;  but  we  can  see  no  reason  for  further 
commenting  on  them,  as  we  are  convinced 
this  is  a  proper  case  for  a  Jury,  and  that  in 
so  holding  we  are  following  the  decisions  of 
the  Supreme  Court  and  are  not  in  conflict 
with  any  decision  of  the  other  courts  of 
appeal.  Delvin  v.  St  Louis,  262  Mo.  203, 
158  S.  W.  346 ;  Glbbs  v.  Monett,  163  Mo.  App. 
105,  111,  145  S.  W.  841 ;  Graney  v.  St  Louis, 
141  Mo.  180,  184,  42  S.  W.  941;  Alexander 
V.  St  Joseph,  170  Mo.  App.  376,  166  S.  W. 
729. 

The  defendant  requested  and  was  refused 
five  Instructions,  besides  its  demurrer  to  the 
evidence  (refused  Instruction  numbered  1), 
hypothetically  submitting,  in  a  specific  man- 
ner, the  question  of  plaintiffs  negligence. 
The  refused  instruction,  numbered  2  in  the 
abstract  of  record,  is  as  follows: 

"The  court  instructs  the  jury  that  where  a 
person  knows  of  a  confronting  danger,  and  fails 
to  use  reasonable  care  to  avoid  being  injured 
thereby,  the  law  calls  bis  conduct  careless,  be- 
cause it  is  out  of  harmony  with  ordinary  pru- 
dence and  loads  it  with  the  entire  responsibility 
for  the  consequences,  notwithstanding  the  neg- 
ligence of  another  may  have  aided  in  produc- 
ing them.  Therefore  if  you  find  and  believe 
from  the  evidence  that  plaintiff  knew  of  the  de- 
fective condition  of  the  sidewalk  and  failed  to 
use  reasonable  care  to  avoid  falling  on  it,  yoor 
verdict  should  be  for  defendant." 

[4]  In  determining  the  effect  of  the  failure 
of  the  court  to  give  some  of  defendant's  re- 
fused instructions,  embodjring  the  theory 
therein  contained  as  to  this  defense,  we  most 
accept  as  true  the  testimony  most  favorable 
to  it,  as  we  did  above  in  plaintiff's  behalf 
when  passing  on  defendant's  demurrer  to  his 
testimony.  In  one  place  of  the  plaintiff's 
testimony  he  has  this  to  say  about  his  con- 
duct in  passing  over  the  walk  on  the  night 
of  the  accident: 

"I  was  going  along  carefully  as  I  had  before. 
I  don't  remember  that  I  thought  about  whether 
it  would  be  dangerous  to  go  along  there  or  not. 
I  walked  along  at  an  ordinary  gait,  about  the 
same  as  I  did  in  the  daytime,  knowing  all  the 
time  the  bad  place  was  there  and  that  it  was 
dark  so  I  could  not  see  it." 

There  was  other  similar  testimony  which, 
with  the  above  quoted,  the  defendant  bad  a 
right  to  have  considered  by  tbe  Jury  under 
proper  instructions. 

[5]  Only  one  instruction  was  given  in  be- 
half of  plaintiff,  and  in  it  was  the  require- 
ment that  the  Jury  should  find  that  tbe 
plaintiff  "was  in  tbe  exercise  of  ordinary 
care  at  the  time"  of  the  accident  The  in- 
structions given  for  defendant,  two  in  num- 
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ber,  contained  the  same  general  language  and 
defined  "ordinary  care"  as  "such  care  as  an 
ordinarily  prudent  person  would  use  under 
the  same  or  similar  circumstances."  The 
■  respondent  seeks  to  Justify  the  refusal  of 
defendant's  instructions  on  the  ground  that 
contributory  negligence  was  not  pleaded. 
The  defendant,  in  the  course  of  the  trial, 
announced  that  it  relied  on  the  general  de- 
nial in  its  answer,  and  it  thereafter  intro- 
duced what  evidence  there  is  here  as  to  the 
negligence  of  plaintiff  without  objection  from 
the  plaintiff.  Evidently  the  plaintiff  conced- 
ed that  defendant  has  the  right  to  take  ad- 
vantage of  plalntitTs  testimony  tending  to 
prove  his  negligence.  Engleking  v.  Railroad, 
187  Mo.  158,  164,  86  S.  W.  89;  Benjamin  v. 
Railroad,  245  Mo.  598,  614,  151  S.  W.  91; 
Wallower  v.  Webb  City,  171  Mo.  App.  214, 
221,  156  8.  W.  48. 

[(,7]  In  view  of  the  fact  that  in  this  case 
the  question  of  the  extent  of  care  which 
plaintiff  exercised  in  passing  over  the  side- 
walk In  question  was  the  decisive  and  the 
only  seriously  contested  point,  it  was  but 
fair  that  the  defendant  have  such  requested 
instructions  given  in  its  behalf,  when  as  here 
not  unreasonable  in  numbers,  as  properly 
and  fully  submitted  its  defense.  The  "mere 
reference  to  the  care  that  plaintiff  was  ob- 
serving was  not  all  that  the  defendants  were 
entitled  to  in  the  way  of  an  instruction  on 
the  question  of  contributory  negligence,"  nor 
did  the  instructions  given  "entirely  cover  the 
point."  Allen  v.  St  Louis  Transit  Co.,  183 
Mo.  411,  436,  81  S.  W.  1142,  1148.  It  matters 
not  whether  we  call  the  negligence  aimed  at 
by  defendant's  refused  instructions  "contrib- 
utory negligence,"  or  whether  we  say  they 
apply  to  conduct  that  would  disprove  the 
theory  of  plaintitt  that  he  was  exercising  or- 
dinary care,  since  he  must  prove  this,  at 
least  when  the  defect  is  known  to  him,  to 
make  his  prima  facie  case.  Woodson  v.  Met 
St  Ry.  Co.,  224  Mo.  685,  702,  123  S.  W.  820, 
30  L.  R.  A.  (N.  S.)  931,  20  Ann.  Gas.  1039; 
Ryan  v.  Kansas  aty,  232  Mo.  471,  479,  134 
S.  W.  566,  985.  Plaintiff's  negligence  was  an 
Issue  upon  which  the  defendant  was  entitled 
to  a  fair  submission  to  the  Jury  of  its  con- 
tentions relative  thereto.  This  the  court  re- 
fused to  do,  and  we  must  bold  reversible  er- 
ror was  thus  committed. 

[t]  While  we  have  quoted  the  defendant's 
refused  instruction  numbered  2,  as  a  proper 
one  to  give,  and  referred  to  others,  we  sug- 
gest that  an  Instruction  similar  to  defend- 
ant's refused  instruction  numbered  6  should 
not  be  ^ven  in  its  present  form.  It  con- 
cludes by  stating  that  "If  the  circumstances 
demand  it,  such  person  must  grope  or  feel 
bis  way,  until  be  passes  the  defective  place." 
This  should  be  qualified,  under  the  facts  de- 
veloped In  this  trial,  by  adding  after  the 
words,  '^ntil  he  passes  the  defective  place," 
the  qualification  "or  has  reason  to  and  does 
believe,  as  the  result  of  the  exercise  of  or- 
dinary care,  that  he  has  passed  it"    He  was 


not  required  to  feel  his  way  under  aH  cir- 
cumstances, until  it  was  clear  to  a  certainty 
that  he  had  passed  the  defect,  if  in  the  ex- 
ercise Ot  ordinary  care  he  had  a  right  to  and 
did  believe  he  had  passed  it  The  instruc- 
tion would  be  simpler  and  less  likely  to  con- 
fuse the  Jury  if  the  word  "grope"  is  omitted. 

The  plaintiff  cannot  rely  on  forgetfulness 
or  oversight  ot  the  defect  to  relieve  him 
from  the  duty  of  exercising  ordinary  care. 
Wheat  v.  City  of  St  Louis,  179  Mo.  672,  680, 
78  S.  W.  790,  64  L.  B.  A.  292. 

In  view  of  a  retrial,  we  suggest  that  a  full- 
er and  clearer  showing  be  made  of  the  sur- 
roundings at  the  place  of  the  alleged  defect, 
and  that  If  plaintiff  makes  a  case  for  the 
Jury  the  defendant  be  given  such  fair  and 
reasonable  instructions  as  it  may  request, 
having  due  regard  to  the  facts,  ignoring  such 
questions  of  law  as  are  herein  discussed  that 
may  not  be  applicable  to  the  caae  made  on 
the  next  trial. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

STURGIS  and  TABBINGTON,  JJ.,  ctm- 
cur. 

STURGIS,  3.     I  concar  In  the  opinion 

herein,  and  more  particularly  because  the 
answer  contains  a  good  plea  of  contributory 
negligence  unless  attacked  before  trial. 

The  answer,  touching  this  question,  is  as 
follows: 

"And  defendant  says  that  plaintiff  having 
knowledge  of  the  actual  condition  of  said  side- 
walk at  the  time  of  his  alleged  injury,  and  of 
any  unsafe  or  dangerous  condition  of  the  same, 
voluntarily  assumed  all  risk  of  injury  incident 
to  using  the  same;  and  that  whatever  injuries 
plaintili  received  in  passing  over  said  sidewalk 
were  the  direct  result  of  his  own  negligence  and 
carelessness  contributing  thereto  as  the  proxi- 
mate cause  thereof." 

It  is  said  that  this  is  not  a  sufficient  plea 
of  contributory  negligence.  We  are  cited  to 
Ramp  V.  Railroad,  133  Mo.  App.  700,  114  S. 
W.  59,  Cain  v.  Wlntersteen,  144  Mo.  App.  1, 
128  8.  W.  274  and  Borders  v.  Met  St  B.  Co., 
168  Mo.  App.  172, 153  S.  W.  72,  as  sustaining 
this  contention.  In  the  Borders  Case,  sup- 
ra, the  answer  is  not  set  out,  and  it  Is  mere- 
ly said  not  to  raise  this  Issue  under  the  hold- 
ing in  the  Bamp  Case,  supra.  In  both  the 
Ramp  and  Cain  Cases,  supra,  the  answers 
are  different  than  here,  and  In  each  charge 
In  effect  that  plalntifTs  injuries  were  due 
solely  to  his  own  negligence ;  while  here,  the 
answer  plainly  charges  that  plaintiff's  negli- 
gence contributed  to  his  injury.  An  answer 
more  objectionable  In  this  respect  than  this 
one  is  held  good  in  Harmon  v.  Railroad,  163 
Mo.  App.  442,  449,  143  S.  W.  1114,  and  In 
Peterson  v.  Ballroad,  211  Ma  498,  519,  111 
S.  W.  37.  I  think  we  ought  to  bold  In  this 
case,  as  we  did  In  Wallower  ▼.  Webb  City, 
171  Mo.  App.  214,  222, 156  S.  W.  48,  that  such 
an  answer  is  sufficient  to  raise  this  issue  un- 
less attacked  by  a  motion  to  make  same  more 
specific.    It  is  distinctly  held  In  Oonrad  T. 
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De  Slontcourt,  138  Mo.  311,  325,  89  S.  W.  805, 
808,   that: 

"A  (general  charge  of  negligence  is  good  as  a 
baais  for  proof  nnless  objected  to  at  a  proper 
time,  before  trial." 

The  same  ruling  Is  made  In  Johnson  t. 
Met.  St.  R.  Co,  104  Mo.  App.  588,  591,  78  S. 
W.  275,  and  cases  there  cited.  There  was 
no  objection  made  to  the  plea  of  contributory 
negligence  on  plaintiff's  part  as  contained  in 
this  answer,  except  by  objection  to  the  evi- 
dence during  the  trial.  That  is  not  a  prop- 
er way  to  challenge  the  sufficiency  of  the 
plea. 


CORBY  SUPPLY  CO.  v.  THOMPSON. 

(No.  13807.) 

(St  Louis  (^>urt  of  Appeals.    Missouri.    Dec. 

8,  1914.) 

1.  Sales  (|  162*)— Dili vkbt— What  Oonsti- 
TUTEs—  Bill  of  Lading." 

A  bill  of  lading  represents  the  goods  for 
which  it  is  given,  and  its  delivery  passes  the  ti- 
tle as  effectually  as  an  actual  delivery  of  the 
goods ;  hence,  a  buyer  who  accepted  a  bill  of 
lading  for  goods  sold  at  a  time  vm&a  the  goods 
had  been  received  by  the  Initial  carrier,  although 
the  bill  of  lading  did  not  show  that  fact,  accept- 
ed the  goodSj  and  cannot  rescind  the  contract  for 
delay  in  dehvery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  376,  381-385;    Dec.  Dig.  J  162.  • 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Lading.] 

2.  Sales  (§  404*)— Remedies  07  Sklu»— Dx- 

LAY. 

When  time  of  performance  is  made  an  es- 
sential element  of  a  contract  of  sale,  it  is  regard- 
ed in  the' nature  of  a  warranty,  and,  in  case  of 
failure  of  the  seller  to  deliver  on  time,  the  buyer 
may  either  rescind  the  contract  or  receive  the 
goods  and  recover  from  the  seller  the  damages 
i^or  delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1146;   Dec.  Dig.  §  404.*] 

Appeal  from  St.  Louis  Circuit  Court;  W. 
B.  Homer,  Judge. 

Action  by  the  Corby  Supply  Company 
against  John  W.  Thompson.  From  a  judg- 
ment for  plaintlft,  defendant  appeals.  Af- 
firmed. 

Henderson,  Marshall  &  Becker,  of  St  Louis, 
for  appellant  Bland  &  Cave  and  Davis 
Biggs,  all  of  St.  Louis,  for  respondent 

NORTONI,  J.  This  1b  a  suit  for  the  pur- 
.chase  price  of  certain  metallic  pipe  sold  by 
plaintiff  to  defendant.  The  finding  and  judg- 
ment were  for  plaintiff,  and  defendant  prose- 
cutes the  appeal.  A  jury  was  waived  and  a 
trial  bad  before  the  court 

It  appears  plaintiff  is  engaged  in  the  rail- 
way supply  business  in  the  city  of  St.  Louis, 
and  the  metal  pipe  involved  here  was  fur- 
nished on  his  account  by  the  American  Spiral 
Pipe  Works  of  Chicago,  111.  Defendant  de- 
sired the  pipe  to  be  used  at  Glynn,  La., 
and  interviewed  plaintiff  thereabout  on  De- 
■ceml>er  26th.  The  evidence  tends  to  prove 
that  plaintiff  sold  defendaot  the  600  feet  of 


18-lnch  metal  i^pe  in  SO-foot  lengths  on  tenns 
of  immediate  delivery  f.  o.  b.  Chicago,  to  be 
shipped  to  Olynn,  La.,  for  the  price  of  $760. 
The  pipe  was  not  promptly  shipped,  and  de- 
fendant kept  after  plalntiT  thereabout  while 
plaintiff  urged  the  American  Spiral  Pipe 
Works  of  Chicago  by  telegram  and  telephone 
until  it  was  finally  loaded  on  cars  on  the 
Chicago  Belt  Railway  on  January  5th.  How- 
ever, this  is  conceded  not  to  have  been  a  de- 
livery to  defendant,  for  It  seems  the  agree- 
ment contemplated  the  Illinois  Central  Rail- 
road Company  as  the  initial  carrier,  and  the 
pipe  was  not  delivered  to  that  company  until 
January  7tb.  On  the  morning  of  January  7th, 
plaintiff  delivered  a  bill  of  lading  for  the  pipe 
to  defendant,  duly  signed  by  the  agent  of  the 
Illinois  Central  Railroad  Company.  This 
bill  of  lading  was  dated  Chicago,  January 
5tli,  and  stamped  in  red  ink  on  its  face  was 
the  following : 

"16  is  expressly  understood  and  agreed  that 
this  bill  of  lading  is  issued  at  the  request  of  and 
for  the  convenience  of  the  shipper,  and  that  said 
freight  has  not  yet  been  received  by  this  railroad 
company  and  that  no  obligation  in  respect  to 
said  freight  is  assumed  by  this  railroad  compa- 
ny, nor  shall  this  bill  of  lading  be  in  force  until 
said  freight  is  received  by  Uiis  railroad  com- 
pany." 

However,  no  objection  was  made  on  the 
part  of  defendant  to  the  fact  that  the  pipe 
was  not  dellrered  to  the  Chicago  Belt  Rail- 
way Company  until  January  5th,  and  the 
only  objection  Interposed  to  the  bill  of  lad- 
ing was  that  it  failed  to  recite  the  rate  of 
freight  to  be  68  cents  per  100  pounds.  This 
objection  being  raised  against  it,  plaintiff 
returned  the  bill  of  lading  to  the  American 
Spiral  Pipe  Works  of  Chicago  and  requested 
the  insertion  of  the  freight  rate  at  68  cents. 
A  few  days  thereafter  the  bill  of  lading  was 
returned  to  plaintiff,  but  with  the  freigbt 
rate  of  88  cents  spedfled  therein,  for  It  ap- 
pears such  was  the  rate,  and,  on  the  11th 
of  January,  plaintiff  delivered  the  bill  of 
lading  a  second  time  to  defendant  with  an 
explanation  concerning  the  rate.  Defendant 
thereupon  accepted  the  bill  of  lading  so  de- 
livered to  it  on  January  11th,  and.  It  ap- 
pe&xa,  retained  it  throughout — that  la,  it 
was  never  returned  nor  tendered  to  plaintiff 
thereafter.  By  a  stipulation  In  the  record 
It  is  agreed  that  the  pipe  was  actually  de- 
livered on  the  car  of  the  Illinois  Central 
Railroad  Company  at  Chicago  on  January 
7th,  though  the  bill  of  lading  was  dated  two 
days  before,  while  It  was  in  the  custody  of 
the  Chicago  Belt  Railway  Company.  It  ap- 
pears that  considerable  delay  In  the  shipment 
occurred  after  delivery  of  the  pipe  to  the 
Illinois  Central  Railroad  Company,  for  It 
did  not  pass  through  East  St  Louis,  en  route 
to  Louisiana,  until  January  16th.  On  Jan- 
uary 16th  defendant  learned  that  the  pipe 
had  passed  through  East  St  Louis  on  that 
day,  and  thereupon  notified  plaintiff  that  he 
proposed  to  rescind  the  contract  and  reject 


-•For  othar  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Die.  Key-No,  Sarlos  A  Rep'r  Indexes 
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the  goods  on  account  of  the  delay.  Plaintiff 
declined  to  accede  to  this,  and  insisted  that  he 
had  made  the  delivery  to  defendant  without 
objection  whatever  thereabout  on  his  part 
Defendant  proceeded  and  purchased  pipe  else- 
where and  on  the  arrival  of  the  consignment 
involved  here  In  Louisiana,  he  refused  to  re- 
ceive it,  but  thereafter.  In  order  to  save  de- 
murrage and  diminish  the  damage,  4ie  unload- 
ed and  stored  the  pipe  in  Louisiana,  but  plac- 
ed it  at  plaintiff's  disposal.  Plaintiff  declin- 
ed to  further  treat  with  the  pipe  as  its  prop- 
erty, and  insisted  that  defendant  should  pay 
the  price  therefor.^ 

[1]  In  his  answer,  defendant  pleads  a  re- 
scission of  the  sale  and  rejection  of  the  goods 
t)ecause  of  plaintifTs  failure  to  deliver  the 
pipe  on  the  cars  of  the  Illinois  Central  Rail- 
road Company  at  Chicago  Immediately,  as  it 
agreed,  and  for  a  further  defense  Interposed 
a  cross-bill  or  counterclaim  for  damages,  but 
It  seems  the  cross-bill  was  wholly  abandoned 
at  the  trial,  for  no  evidence  whatever  was 
introduced  tending  to  prove  the  amount  of 
damages,  if  any,  defendant  suffered.  On 
scrutinizing  the  record,  it  appears  the  court 
found  the  issue  for  plaintiff,  on  the  theory 
that,  though  plaintiff  had  breached  its  con- 
tract for  immediate  delivery,  defendant  had 
nevertheless  waived  the  breach  and  its  right 
of  rescission  on  that  ground,  through  accept- 
ing and  retaining  the  goods  and  the  bill  of 
lading  therefor  without  objection,  and  reject- 
ed the  counterclaim  for  damages,  because  no 
proof  whatever  was  made  with  respect  there- 
to. On  the  facts  in  the  record,  the  judgment 
appears  to  be  a  proper  one,  for  no  one  can 
doubt  that  delivery  of  the  pipe  to  the  Illi- 
nois Central  Railroad  Company  at  Chicago 
on  January  7th  was  a  delivery  to  defendant, 
if  accepted  by  him.  The  contract  of  purchase 
called  for  a  delivery  f.  o.  b.  Chicago,  and  the 
Illinoia  Central  Railroad  Company  is  conced- 
ed to  have  been  the  Initial  carrier  selected 
by  defendant  to  receive  the  goods.  Such  be- 
ing true,  the  delivery  on  January  7th  to  the 
Illinois  Central  Railroad  Company  was  a 
delivery  to  defendant's  agent  See  Scharff 
V.  Meyer,  133  Mo.  428,  34  S.  W.  858,  54  Am. 
St  Rep.  672.  Even  if  such  delivery  to  the 
agent  railroad  company  was  late,  it  will 
suffice,  if  defendant  subsequently  ratified  the 
act,  as  he  did,  through  thereafter  accepting 
the  bill  of  lading.  Though  It  be  true,  as  ar- 
gued, that  the  delivery  of  the  bill  of  lading 
of  date  January  5th  to  defendant  on  January 
7th,  which  recited,  among  other  things,  that 
tile  Illinois  Central  Railroad  Company  had 
not  yet  received  physical  possession  of  the 
goods^  did  not  for  that  reason  constitute  a 
complete  vesting  of  the  title  in  defendant  and 
a  delivery  to  him,  for  the  reason  the  goods 
were  then  in  possession  of  the  Chicago  Belt 
Railway  Company  and  not  on  the  cars  of  the 
initial  carrier — the  Illinois  Central  Railroad 
Company — stipulated  for,  the  subsequent  de- 
livery and  acceptance  of  the  bill  of  lading 


to  defendant  on  January  11th  certainly  con- 
cluded that  matter,  for  then,  according  to  the 
stipulation  in  the  record,  the  pipe  was  in 
the  custody  of  the  Illinois  Central  Railroad 
Company,  on  its  car,  and  had  been  for  four 
days  theretofore,  that  is,  since  January  7th. 
The  agreed  statement  or  stipulation  of  facts 
sets  that  matter  at  rest  beyond  question.  On 
January  11th  defendant  received  and  accept- 
ed the  bill  of  lading  for  the  goods  which  were 
then  and  had  been  since  January  7th  in  pos- 
session of  defendant's  agent,  the  Illinois  Cen- 
tral Railroad  Company.  No  one  can  doabt 
that  the  delivery  and  acceptance  of  the  bill 
of  lading  in  such  circumstances  amounts  to 
a  delivery  and  acceptance  of  the  goods.  A 
bill  of  lading  represents  the  goods  for  which 
it  is  given,  and  its  delivery  passes  the  title 
as  effectually  as  an  actual  delivery  of  the 
goods.  Smelting  Co.  v.  Lead  \^ork8,  102  Mo. 
App.  158,  76  S.  W.  668;  Scharff  v.  Meyer, 
133  Mo.  428,  34  S.  W.  858,  54  Am.  St  Rep. 
672;  Benjamin  on  Sales  (0th  Ed.)  $  813. 
Without  objection  whatever,  defendant  ac- 
cepted the  bill  of  lading  on  January  11th  wltb 
full  knowledge  of  the  delay  then  accrued. 
Obviously,  such  is  to  be  regarded  as  an  ac- 
ceptance of  the  goods  then  In  possession  of 
Its  agent.  Having  thus  accepted  the  goods 
and  retained  the  indicia  of  title,  that  is,  the 
bill  of  lading,  throughout,  it  was  certainly 
competent  for  the  court  to  find,  as  It  did, 
that  defendant  elected  to  waive  his  right  to 
rescind  and  affirmed  the  sale.  See  Kessler 
V.  Perrong,  22  Pa.  Super.  Ct  678. 

[2]  The  rule  Is  that,  when  time  of  per- 
formance is  made  an  essential  element  of 
the  contract  of  sale,  such  stipulation  is  re- 
garded as  being  in  the  nature  of  a  warranty 
that  the  goods  will  be  delivered  in  the  time 
agreed  and,  in  case  of  failure  of  the  vendor 
to  so  deliver,  the  vendee  has  the  option  ei- 
ther to  rescind  the  contract  and  to  refuse  to 
accept  the  goods,  or  to  receive  them  and  re- 
cover from  the  vendor  his  damages.  See 
WaU  V.  Ice  &  Coal  Ck>.,  112  Mo.  App.  659,  87 
S.  W.  574;  Redlands  Orange,  etc.,  Ass'n  v. 
Gorman,  161  Mo.  203,  61  S.  W.  820,  54  L.  R. 
A.  718.  Here,  though  it  appears  defendant 
waived  his  right  of  rescission  and  accepted 
the  goods,  no  one  can  doubt  that  it  was  com- 
petent for  him  to  counterclaim  for  damages 
under  the  rule  above  stated,  because  of  plain- 
tiff's breach.  But,  as  before  said,  no  evidence 
whatever  was  introduced  tending  to  prove 
damages,  If  any,  accruing  to  defendant  on 
that  account.  Obviously  then,  the  court  did 
not  err  in  denying  the  right  of  recovery  on 
the  counterclaim. 

What  has  been  said  sufficiently  disposes 
of  all  of  the  questions  raised  in  the  case,  and 
it  is  unnecessary  to  take  up  the  instructions 
and  discuss  them  separately. 

The  judgment  should  be  affirmed.  It  Is 
so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J,  con- 
cur. 
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COLLET  T.  NATIONAL  LIVE  STOCK  INS. 

CO.    (No.  1395.) 

(Springfield  Court  of  Appeals.     Missoari.    Dec. 

12,  1914.    Rehearing  Denied  Dec.  31,  1914.) 

1.  Pleading  (J  291*)— Vekification. 

A  contract  of  insurance  based  on  an  ap- 
plication providing  that  the  insurance  shall  not 
be  in  force  until  the  application  is  accepted  is 
not  within  the  rule  in  Rev.  St.  1909,  f  1985, 
requir^g  a  plea  of  non  est  factum  to  be  under 
oath. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  {{  864,  865,  866^-879 ;  Dec.  Dig.  | 

2.  Tbial  (I  98*)— Receptioh  of  Evidencb— 
Objections. 

The  court  is  not  required  to  rule  on  objec- 
tions to  evidence  as  not  within  the  issues,  until 
it  is  offered. 

[Ed.  Note. — For  other  cases,  see  Trial,  (^ent. 
Dig.  S§  193,  249 ;  Dec.  Dig.  §  98.»] 

3.  Estoppel  (|  110*)- Pleading. 

Evidence  of  an  estoppel  in  pais  is  not  ad- 
missible unless  the  estoppel  is  specially  pleaded. 
[Ed.    Note.— For  other   cases,   see    Estoppel, 
Cent  Dig.  {  300;   Dec.  Dig.  |  110.*] 

4.  Affbal   and   Ebrob   (I   204*)— Pbebenta- 
WON  of  Gbounds  of  Review— Pleading. 

Objections  to  testimony  as  being  evidence 
of  estoppel  in  pais  not  pleaded  cannot  be  urged 
for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1149,  1258-1272,  1274- 
1278,  1280,  1569;    Dec.  Dig.  §  204.*] 

5.  Insubance    (i    138*)— Validity    of   Con- 

TBACT. 

One  unable  tj>  read,  who  signs  an  applica- 
tion for  insurance  upon  false  representations  of 
the  insurer's  agent  as  to  its  contents,  is  not 
bound  by  his  signature. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  246-249 ;   Dec.  Dig.  {  138.*] 

6.  Insubance   ({   334*)— Bbeach  of  Condi- 
tions. 

The  assured's  obligation  to  perform  the 
terms  of  a  policy  requiring  him  to  call  a  veter- 
inary and  tu  notify  the  insurer  of  the  sickness 
of  the  insured  animal  does  not  arise  until  there 
is  substantial  reason  for  believing  the  animal 
is  sick. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  847-352,  854,  K5;  Dec.  Dig.  i 
334.*] 

7.  iNauBANCE  (S  665*)— AcnoNB  ON  Policies 
—Evidence. 

The  jury  may  infer  that  the  insured  ani- 
mal died  from  some  disease  common  to  the 
species  from  the  fact  that  the  animal  was  found 
dead  with  no  external  mark  of  violence. 

[Ed.  Note. — For  otlier  cases,  see  Insurance, 
Tent.   Dig.  H   1557,  1707-1728;    Dec.   Dig.   | 

e85.*i 

8.  Insitbakce    (I   666*)— Patment— Dakaoes 
FOB  Refusal. 

The  jury  mi^  find  that  the  insurer's  re- 
fusal to  pay  was  vexatious  from  the  failure  to 
establish  the  grounds  on  which  the  refusal  was 
based. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1791 ;   Dec.  Dig.  $  G66.*] 

9.  Insubance  (i  675*)  — Patment  — Damages 
FOB  Refusal. 

After  a  refusal  to  pay,  a  demand  is  not 
necessary  to  the  right  to  attorney's  fees  for  the 
insurer's  vexations  refusal  to  pay. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {S  1805,  1806;   Dec.  Dig.  f  675.*] 


Appeal  from  Circuit  Court,  Lawrence 
County;   Carr  McNatt,  Judgo. 

Action  by  James  W.  CoUey  agaloat  the 
National  Live  Stock  Insurance  Company. 
From  a  Judgment  for  plalntUT,  defendant 
appeals.    Affirmed. 

M.  S.  Meyberg,  of  Indianapolis^  Ind.,  and 
Charles  L.  Henson,  of  Mt.  Vernon,  for  ap- 
pellant William  B.  Skinner,  of  Mt  Vernon,' 
for  respondent 

FARRINGTON,  J.  Plaintiff  recovered 
Judgment  for  the  sum  of  $507.50  on  a  policy 
of  Insurance  and  an  attorney's  fee  of  $50 
on  accotmt  of  defendant's  rexatious  refusal 
to  pay. 

The  petition  alleged  that  plaintiff  was  the 
owner  of  a  Jack,  named  Gregory,  and  that  on 
Jannary  29,  1913,  the  defendant  by  its  policy 
Insured  said  Jack  for  a  term  of  one  year 
against  "death  by  accident,  disease,  Are,  light- 
ning, cyclone,  theft,  or  by  reason  of  a  broken 
leg  when  found  necessary  by  attending  vet- 
erinary to  destroy  the  animal's  life."  It  is 
also  alleged  that  the  Jack  died  on  January 
23,  1914,  and  that  before  and  after  his  death 
the  plaintiff  (respondent)  performed  all  the 
terms  and  conditions  of  the  policy  and  did 
all  things  required  to  be  done  by  him,  but 
that  defendant  declined  to  pay  and  its  refus- 
al to  pay  was  vexatious. 

The  answer  admits  the  issuance  of  the 
policy,  bat  alleges  that  it  was  based  upon 
an  application  therefor  by  the  plaintiff  to 
the  defendant  in  which  application  the  plain- 
tiff warranted  that  he  had  paid  $1,000  for 
the  Jack,  which  was  not  true.  The  second 
defense  was  that  the  application  to  which 
the  policy  referred  contained  a  promissory 
warranty  that  in  case  the  animal  should  be- 
come sick  the  same  would  receive  the  care 
of  a  veterinary  surgeon,  and  in  this  defend- 
ant charged  that  plaintiff  failed.  As  a  tiu 
defense  defendant  ullege<1  that  the  policy 
makes  an  exception  and  does  not  include 
death  where  the  animal  becomes  sick  and 
the  plaintiff  fails  to  at  once  notify  the  de- 
fendant company  of  its  sickness  by  telephone 
or  telegraph.  It  is  alleged  that  the  animal 
became  sick  on  January  20th,  from  which  oick- 
ness  he  died  on  January  23d,  and  that  plain- 
tiff failed  to  give  any  notice  whatsoever  to 
defendant  of  the  sickness. 

The  plaintiff  for  reply  filed  a  general  de- 
nial and  a  plea  of  non  est  factum,  and  "fur- 
ther replyhig,  plaintiff  denies  that  he  execut- 
ed the  application,  the  copy  of  which  is  set 
out  and  referred  to  in  defendant's  said  an- 
swer."   The   reply   is  sworn  to. 

It  Is  admitted  that  the  application  was  by 
express  terms  made  a  part  of  the  policy,  and 
that  the  policy  was  based  entirely  on  the 
answers  contained  in  the  application,  and 
that  In  the  application  which  was  signed  by 
the  plaintiff  the  question,  "^Vhat  amount  did 
you  pay  for  the  animal?"  Is  answered,  "One 
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tbonsand  dollars."  The  plaintiff  admitted 
that  the  animal  did  not  cost  him  $1,000,  but 
that  1700  was  the  purchase  price,  and  that 
be  paid  $52  freight  and  expense  to  transport 
the  Jack  from  north  Missouri  to  his  farm. 
He  testified  that  he  signed  the  paper  while 
out  In  the  field  where  the  defendant's  agent 
came  to  write  the  Insurance.  The  agent 
<had  been  soliciting  him  to  place  an  Insur- 
ance policy  on  this  Jack.  The  plaintiff  testi- 
fied that  he  did  not  have  his  glasses  with 
him  when  he  signed  the  application,  and 
that  the  agent  of  the  defendant  made  up  the 
application,  putting  down  the  answers  that 
he  (the  plaintiff)  gave,  and  that  when  it  was 
finished  he  signed  it  but  could  not  read  it. 
He  further  stated  that  he  told  the  agent  ex- 
actly what  the  Jack  cost  him,  and  that  the 
agent  attempted  to  get  him  to  answer  that 
It  cost  him  $1,000  because  of  the  original 
cost,  the  freight,  and  expense  of  fixing  up 
the  lot  and  the  bam  or  stall  for  the  Jack,  as 
well  as  the  cost  of  this  insurance,  but  plain- 
tiff says  he  refused  to  say  the  Jack  cost  him 
$1,000  on  account  of  this,  but,  on  the  other 
hand,  told  the  agent  the  actual  facts  as  to 
the  purchase  of  the  Jack  for  $700  and  the 
expense  of  getting  him  there,  $52,  making 
the  total  cost  $752,  and  that  the  agent  then 
told  him  he  could  write  him  for  $500,  as  the 
company  insured  for  two-thirds  of  the 
amount  paid  for  the  animal;  that  he  then 
told  the  agent  to  fix  np  the  application  so 
that  he  would  be  Insured ;  and  that,  relying 
upon  the  agent  to  fix  it  Just  as  he  (the  plain- 
tiff) had  related  the  facts,  he  signed  the  ap- 
plication under  the  circumstances  as  before 
detailed. 

When  the  plea  of  non  est  factum  was  made 
by  the  plaintiff,  there  was  no  motion  filed  by 
the  defendant  nor  anything  done  to  require 
the  plaintiff  to  be  more  definite  and  specific 
in  said  plea. 

[1]  Nor  is  It  at  all  certain  that  It  was 
necessary  to  have  sworn  to  the  reply  because 
the  application  provided  that  the  Insurance 
should  not  be  In  force  until  and  unless  the 
application  should  be  accepted  by  the  com- 
pany. This  would  make  the  contract  one 
that  was  to  be  executed  by  more  than  one 
party,  and  hence  does  not  fall  within  the  rule 
in  section  1985,  R.  S.  1909,  requiring  a  plea 
of  non  est  factum  to  be  under  oath. 

[2]  In  the  abstract  presented,  the  only  ref- 
erence made  by  any  one  to  the  failure  of 
the  plaintiff's  reply  to  plead  estoppel  occur- 
red during  the  statement  of  the  case  by  plain- 
tiff's attorney  when  he  referred  to  what  the 
evidence  in  this  particular  would  disclose. 
Defendant  objected  to  such  statement  for 
several  reasons,  one  being  that  such  a  de- 
fense bad  not  been  pleaded.  For  a  ruling, 
the  court  remarked,  "Go  ahead."  The  court 
was  not  required  to  pass  upon  the  admissi- 
bility of  evidence  at  that  point  In  the  trial 
and  would  naturally  withhold  a  specific  rul- 
ing on  the  question  until  the  evidence  was  of- 
fered. 


[3,  4]  The  testimony  of  tbe  plaintiff  went 
in  without  any  obJe<^n  having  been  made 
by  tbe  defendant  as  to  it  being  evidence  of 
a  fraud  or  an  estoppel  which  had  not  been 
specially  pleaded.  The  only  objection  to  this 
testimony  interposed  when  this  qnestloa  was 
asked  plaintiff:  "What  did  you  teU  him? 
Tell  the  Jury  all  that  you  told  him  about  bow 
you  came  to  get  the  Jack  and  the  cost  of  it" 
— ^was,  "We  object  to  the  question  for  the 
reason  that  It  wUl  thrown  no  light  on  the 
issues  in  this  case,  and  further  that  tbe  wit- 
ness has  admitted  signing  the  paper  adopt- 
Ing  It  as  his  own,  and  that  the  question,  if 
answered,  would  tend  to  deny  a  written  in- 
strument and  would  be  the  means  of  con- 
tradicting and  varying  the  Instrument  and 
its  terms  by  parol  testimony."  The  objec- 
tion was  overruled.  A  motion  was  then 
made  to  strike  out  the  testimony  of  the 
plaintiff  hereinbefore  detailed  for  the  same 
reasons.  Nowhere  in  the  record  do  we  find 
any  objection  to  any  testimony  because  the 
facts  disclosed  by  such  testimony  should  have 
been  specially  pleaded  before  they  would 
work  an  estoppel  on  tbe  defendant 

The  reports  of  our  state  contain  many  de- 
cisions that  an  estoppel  in  pais  must  be  spe- 
cially pleaded,  and  that  unless  it  is  so  plead- 
ed evidence  designed  to  establish  such  es- 
toppel wUl  be  excluded.  However,  where  the 
evidence  is  received  without  such  objection, 
and  the  parties  treat  the  case  as  though  the 
estoppel  had  been  specially  pleaded,  such  ob- 
jection cannot  be  urged  for  the  first  time  In 
the  appellate  court.  See  Price  v.  Hallett, 
138  Mo.  561,  38  S.  W.  451;  McDonnell  v.  De 
Sota  Sav.  &  Bldg.  Ass'n,  176  Mo.  loc.  cit 
274,  275,  75  S.  W.  438.  97  Am.  St.  Bep.  592 ; 
Wilcox  V.  Sovereign  Camp  W.  O.  W.,  76  Mo. 
App.  loc.  cit  580;  Strother  v.  De  Witt,  98 
Mo.  App.  loc.  cit  299,  300,  71  S.  W.  1129: 
Zlekel  V.  Douglass,  88  Mo.  382;  Kelly  t. 
Thuey,  143  Mo.  loc.  cit.  437,  45  S.  W.  SOtt 
We  find  this  rule  laid  down  in  Bacon's  BCis- 
souri  Practice,  voL  1,  (  194,  p.  233:  "If  no 
objection  is  made  to  evidence,  the  necessity 
of  a  special  plea  is  waived."  Therefore  the 
point  contended  for  by  appellant  In  its  brief 
and  oral  argument,  that  tbe  plea  of  non  est 
foctnm  is  not  a  sufiicient  plea  under  which 
evidence  tending  to  establish  an  estoppel  may 
be  Introduced,  is  not  properly  before  us. 

[5]  The  question  whether  plaintiff  falsely 
stated  in  his  application  for  insurance  that 
the  cost  price  of  the  Jack  was  $1,000  was  prop- 
erly submitted  to  the  Jury  in  the  Instruc- 
tions, and  the  finding  thereon  In  plalntlfrs 
favor  will  not  be  disturbed. 

Appellant  cites  authorities  to  the  effect  that 
an  assured  cannot  escape  the  force  and  ^ect 
of  statements  made  in  his  application  for  In- 
surance by  tbe  mere  claim  that  he  signed  the 
application  without  reading  or  having  it  read 
to  him,  and  that  unless  some  fraud,  deceit, 
or  misrepresentation  has  been  practiced  be 
is  bound  by  his  signature  to  the  same.  This 
la  undoubtedly  the  law,  and  baa  been  so  d» 
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dared  by  this  court  In  Ontcalt  Adrertislng 
Co.  V.  Bames,  176  Mo.  App.  307,_  162  S.  W. 
631,  and  In  England  v.  Houser,  178  Mo.  App. 
70,  163  S.  W.  loc.  clt  893.  But  In  both  those 
cases  the  principle  is  recognized  that,  where 
the  party  signing  was  laboring  under  some 
disability  or  infirmity  and  was  unable  to  read 
what  he  was  signing  and  relied  upon  the  oth- 
er party's  word  as  to  what  it  contained,  he 
is  not  bound  where  a  fraud  is  practiced  on 
him  in  procuring  his  signature  to  the  instru- 
ment which  was  different  from  what  it  was 
represented  to  be.  See  Paris  Manufacturing 
Co.  V.  Carle,  116  Mo.  App.  581,  591,  92  S.  W. 
748. 

[6]  Defendant's  second  and  third  defenses, 
we  think,  are  overcome  by  the  testimony  of 
the  plaintiff  with  reference  to  any  knowledge 
of  the  Jack  being  sick  prior  to  his  death.  It 
is  admitted  that  plaintiff  did  not  have  a 
veterinary  surgeon,  nor  did  be  wire  to  the 
defendant  advising  it  of  the  sickness  of  the 
animal.  The  evidence  shows  that  a  veterina- 
ry came  to  plaintiff's  place  on  January  21st 
to  treat  a  mule,  and  that  as  he  passed  by  the 
bam  door  he  saw  the  Jack  Gregory,  and 
plaintiff  testified  he  said  something  about 
Gregory  being  a  big  Jack,  to  which  the  vet- 
erinary replied: 

"  'That  jack  always  did  look  like  there  was 
Bometbuig_  wrong  with  bim.'  And  I  said,  'It  is 
not,  this  is  a  good  jack,  and  healthy  too,'  and  I 
went  up  to  see  bim  and  slapped  him,  and  he 
galloped  oft." 

The  plaintiff  says  that  he  w^nt  with  the 
man  to  feed  the  Jack  and  saw  that  he  was 
eating  heartily.  He  further  testified  that  the 
veterinary  never  did  say  that  the  Jack  was 
sick  or  that  it  ought  to  be  treated.  The  vet- 
erinary made  the  remark  above  referred  to 
as  he  was  going  to  his  buggy.  Plaintiff  also 
testified  that  he  never  knew  the  Jack  was 
sick  or  that  anything  was  the  matter  with 
him  until. he  was  found  dead  in  his  stall  on 
January  23d.  If  this  was  true,  and  the  Jury 
believed  it,  he  could  not  have  telegraphed  or 
telephoned  the  insurance  company  advising 
them  of  the  Jack's  sickness  prior  to  his  death ; 
neither  was  there  any  obligation  on  plaintiff 
to  call  a  veterinary  until  there  was  some  sub- 
stantial rr,asou  for  believing  the  animal  was 
sick. 

[7]  It  is  also  contended  that  plaintiff  can- 
not recover  in  this  case  because  he  has  not 
shown  that  the  animal  died  from  some  of  the 
causes  mentioned  tn  the  insurance  policy. 
See  Banta  v.  Continental  Casualty  Co.,  134 
Mo.  App.  222,  113  S.  W.  1140;  and  Walton  v. 
PhoBnlx  Ins.  Co.,  162  Mo.  App.  316,  141  S.  W. 
1138.  The  evidence  disclosed  in  the  record 
is  that  the  Jack  was  found  dead  and  that 
there  was  no  external  mark  or  evidence  of 
any  violence.  Under  these  circumstances,  the 
jury  could  reasonably  infer  that  the  Jack 
died  from  some  disease  common  to  that  spe- 
cies. 


[S,l]  Appellant  further  complains  of  that 
part  of  the  Judgment  which  allows  $50  as  an 
attorney's  fee,  because,  It  argues,  there  was 
no  evidence  of  vexatious  refusal  to  pay  up- 
on which  such  issue  should  have  been  sub- 
mitted to  the  Jury.  In  the  letter  (referred  to 
as  "Exhibit  C")  written  by  the  Insurance 
company  to  the  plaintiff  prior  to  the  com- 
mencement of  this  action,  a  refusal  to  pay 
was  placed  upon  the  grounds  that  plaintiff 
failed  to  give  notice  of  the  sickness  of  the 
animal — did  not  secure  the  services  of  a  vet- 
erinary— that,  although  the  veterinary  in- 
formed him  'the  Jack  was  sick  with  splilal 
paralysis,  the  plaintiff  refused  to  allow  the 
veterinary  to  treat  the  animal;  that  plain- 
tiff made  false  statements  with  reference  to 
the  cost  of  the  animal;  and  that  the  Jack 
was  not  registered  as  warranted.  Some  of 
these  reasons  we  have  already  disposed  of  in 
the  opinion;  the  others  the  defendant  con- 
ceded at  the  trial  could  not  be  established. 
This  is  suflldent  evidence  from  which  the 
Jury  would  be  reasonably  warranted  In  con- 
cluding that  defendant  vexatlously  refused  to 
pay  the  claim  of  the  plaintiff.  The  letter  was 
a  positive  refusal  to  pay;  hence  there  was 
no  further  need  for  a  demand.  The  questions 
as  to  the  vexatious  refusal  to  pay  and  the 
failure  to  make  demand  are  discussed  in  the 
case  of  Coscarella  v.  Iilsu ranee  Co.,  175  Mo. 
App.  loc.  cit  138,  157  S.  W.  873. 

The  Judgment  is  affirmed. 

ROBBKTSON,  P.  J.,  and  STURGIS,  J.,  con- 
cur. 


TROLL  v.  DOUGHERTY  &  BUSH  REAL  ES- 
TATE CO.     (No.  13828.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8, 
1914.) 

1> 'I'bincipai.  ANn  Scrett  (§  115*)— Dtmr  op 

Pledgee— RioHTB  of  Surety. 

It  is  the  duty  of  a  creditor  holding  collateral 
security  to  perforin  all  acts  necessary  to  make 
the  collateral  available ;  and  if  collateral  is  lost 
by  the  creditor's  failure,  a  surety  for  the  debt  is 
discharged  to  the  extent  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  244-268;  Dec.  Dig.  1 115.*] 

2.  Pbincipai.  and  Surety  (|  129*)  —  Dis- 
OHAROB  OF  Surety  —  Release  or  Collat- 
eral. . 

Where  a  surety  for  a  debt,  either  expressly 
or  impliedly,  consents  to  release  a  part  of  the 
collateral  security,  he  is  not  discharged. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  !i  366-872;  Dec.  Dig.  f 
129.*] 

3.  Appeal  and  Error  (f  1009*)— Review- 
Equity  Suits. 

While  the  appellate  courts  will  review  the 
evidence  in  a  suit  in  equity,  they  will  defer  to 
the  finding  of  the  chancellor,  where  the  evidence 
is  conSifting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970-^978;  Dec  Dig.  { 
1009.'] 
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4.  MoBTOAOEs   (S  292*)  —  Saix  or  Land  — 

MOBTOAGOB  AB  SUBBTT — REUSASB  OF  LAND— 

Effecx^Sufficiency. 

In  a  suit  to  recover  a  personal  judgment 
against  a  mortgagor,  who  had  sold  the  mortgaged 
land,  evidence  held  to  justify  finding  tbat  the 
mortgagor  consented  to  the  release  of  portions  of 
the  property,  and  so  was  not  discharged  from 
liability  as  a  surety. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |i  762-771,  790;   Dec.  Dig.  S  292.»] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Mngo  Grimm,  Judge. 

Action  by  Harry  Troll,  as  Public  Admin- 
istrator of  the  City  of  St  Louis,  in  cliarge 
of  the  estate  of  Hector  A.  Piednolr,  Jr.,  de- 
ceased, against  the  Dougherty  &  Bush  Beal 
Estate  Company,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

S.  T.  6.  Smith,  of  St  Louis,  for  appellant 
J.  L  Hornsby,  of  St  Louis,  for  respondent. 

REYNOLDS,  P.  J.  This  Is  a  suit  in  equity 
by  respondent,  as  public  administrator  In 
charge  of  the  estate  of  one  Hector  A.  Pied- 
nolr, deceased.  The  petition  sets  up  that 
Piednolr  in  his  lifetime  held  notes  secured 
by  a  deed  of  trust  on  various  properties,  one 
note  being  for  $10,000,  a>nd  60  notes  for  $200 
each,  aggregating  $10,000,  aU  executed  by 
appellant,  all  the  notes  representing  but  one 
Indebtedness  of  $10,000.  During  the  lifetime 
of  Piednolr  the  indebtedness  had  been  re- 
duced until,  as  it  is  claimed,  It  amounted  to 
$1,400  with  accrued  interest,  atad  all  the 
collaterals  had  been  released  except  a  deed 
of  trust  on  a  certain  lot  on  Wyoming  street 
and  57  notes  executed  by  one  Llla  Drumm, 
and  also  a  certain  leasehold  to  a  building  on 
Chestnut  street  in  the  city  of  St.  Louis. 
Averring  that  this  $1,400  and  accrued  in- 
terest still  remains  due  and  unpaid,  plain- 
tiff prays  judgment  for  the  debt  and  in- 
terest, for  reasonable  attorney's  fee,  and  that 
the  equity  of  redemption  of  defendant  In 
these  57  notes,  together  -with  the  deed  of 
trust  securling  the  same  and  covering  the 
lot  on  Wyoming  street,  as  weU  as  the  lease- 
hold on  Chestnut  street,  might  be  foreclosed 
and  that  the  collaterals,  or  so  much  thereof 
as  may  be  necessary,  be  sold  to  pay  off  and 
discharge  the  debt 

The  answer  challenges  the  claim  of  any 
remaining  indebtedness,  averring  that  one  of 
the  pieces  of  property  pledged,  consisting  of 
parts  of  two  lots  in  Temple  Place,  had  been 
discharged  from  the  lien  of  the  deed  of  trust 
without  the  Imowledge  and  consent  of  de- 
fendant and  for  the  sum  of  $2,500  (at  the 
trial  it  appeared  that  this  should  have  been 
$2,000),  when  In  point  of  fact  the  equity  of 
the  defendants  In  it  was  worth  $5,000,  and 
judgment  over  is  asked  by  the  defendant  for 
this  difference. 

The  trial  was  before  the  court,  as  in 
equity,  and  resulted  in  a  finding  for  plain- 


tiff as  prayed  by  it,  save  as  to  attorney's 
fees,  the  claim  to  which  was  not  pressed, 
and  a  denial  of  the  relief  asked  by  defend- 
ant   From  this  defendant  has  appealed. 

Tt^te  are  but  two  points  that  need  be 
considered  In  the  determination  of  this  case. 
First,  whether  the  evidence  warranted  the 
learned  trial  court  in  finding  that  the  Tem- 
ple Place  property  had  been  released  with 
the  consent  of  defendant  atad,  second.  If 
that  consent  had  not  been  given,  whether 
defendant  had  sustained  any  loss  by  the 
release  of  that  property. 

Turning  to  the  evidence  in  the  case.  It  ap- 
pears that  there  had  becm  a  practical  dis- 
solution of  the  corporation  defendant  and 
a  distribution  of  its  assets  among  the  two 
gentlemen,  Messrs.  Dougherty  and  Bush,  who 
appear  to  have  been  practically  the  sole 
owners  of  Its  stock  and  to  have  composed 
the  cori)oration,  as  well  as  of  another  allied 
<Aie,  called  the  Hampton-Russell  Investment 
Company.  It  appears  that  on  this  dissolution 
Mr.  Dougherty  took  over  certain  of  the  as- 
sets, including  the  properties  which  are  here 
In  controversy,  all  under  various  mortgages, 
the  defendant  company  holding  merely  eq- 
uities ita  them  subject  to  two  or  more  prior 
encumbrances.  Being  Indebted  to  a  Mr. 
Dowllng  and  being  pressed  by  Dowllng  for 
a  payment  of  his  Indebtedness,  Dougherty 
told  DowUng  that  he  had  not  the  money  to 
pay  him,  and  telling  him  that  he  and  Mr. 
Bush  had  divided  up  their  Interest  and  that 
he  (Dougherty)  had  taken  over  the  equities 
in  a  lot  of  property,  he  would  turn  that 
equity  over  to  Dowllng.  DowUng  figured  on 
the  ralne  of  the  property,  and  finding  it  all 
under  two  or  more  deeds  of  trust,  and  that 
the  only  Interest  of  the  defendant  corpora- 
tion was  in  the  equities,  a<nd  figuring  up  the 
encumbrances,  agreed  that  if  Dougherty 
would  straighten  up  some  of  the  indebtedness, 
taxes,  etc.,  he  would  take  it  Dougherty  told 
him  he  could  not  do  anything  of  the  kind; 
that  he  (Dowllng)  would  have  to  take  it 
just  as  it  was.  Dougherty  explained  to 
Dowllng  that  the  properties  were  tied  up  in 
the  blanket  deed  of  trust  which  was  held 
by  Plednoir,  and  tf  he  took  the  properties 
subject  to  this  ebcumbrauce,  be  (Dowllng) 
would  have  to  work  his  way  out  of  It  the- 
best  he  could,  and  if  he  sold  any  of  the  prop- 
erty which  Dougherty  was  transferring  to 
him,  he  (Dowllng)  could  get  a  release  of  the 
property  so  sold  from  the  Piednolr  deed  of 
trust;  that  "by  making  a  right  payment  to 
Mr.  Piednolr  he  would  release";  tbat  he 
(Dowllng)  would  tiave  to  satisfy  Mr.  Pled- 
nolT  before  he  would  give  a  release  to  any 
of  the  pr<H>erty.  Dowllng  finally  agreed  to 
take  the  properties  but  objected  to  taking 
them  In  his  own  name  as  he  did  not  wish 
to  personally  assume  the  encumbrances.  Ac- 
cordingly the  Temple  Place  with  other  prdp- 


•For  other  cbim  ne  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Die.  Kej-No.  Bwiea  &  Rep'r  Indexes 


Digjtized  by 


Google 


Mo.) 


TROLIi  y.  DOUaHERTT  &  BUSH  REAL  ESTATE!  CO. 


667 


ertles,  but  not  the  leasehold  nor  the  Wyom- 
ing street  lot,  were  deeded  over  to  hla  wife 
by  the  Hampton-Rnasell  Investment  Com- 
pany, the  subsidiary  company  of  the  defend- 
ant corporation,  above  referred  to,  by  a  deed 
of  warranty,  subject,  however,  to  taxes  and 
"all  encumbrances  of  record,"  title  to  the  eq- 
uities in  the  properties  being  in  the  Hampton- 
Russell  Investment  Company  by  mesne  con- 
veyances from  the  defendant  company.  The 
Indebtedness  of  defendant  to  Plednolr  orlg- 
InaUy  was  $10,000,  evidenced  by  a  110.000 
note  as  well  as  by  60  notes  for  $200  each, 
the  latter  payable  monthly.  Mr.  Homsby 
was  the  agent  and  attorney  for  Plednolr  In 
the  collection  of  this  indebtedness  during  the 
tatter's  lifetime  and  from  time  to  time  Dowl- 
Ing  paid  off  several  of  these  collateral  <Dotes 
to  Homsby  as  such  agent,  and  as  he  paid 
off  any  of  the  notes  he  secured  releases  from 
Plednolr  on  various  pieces  of  property  that 
he,  more  accurately  his  wife,  bad  thus  ac- 
quired and  which  Plednolr  held.  That  is, 
be  and  Hornsby  or  Plednolr  agreed  upon  the 
price  which  should  be  paid  for  the  release 
of  these  separate  pieces  of  property.  It  does 
not  appear  that  either  Dougherty  or  Bush 
were  consulted  or  had  anything  to  do  with 
these  releases,  or  the  terms  upota  which  they 
were  made.  As  Dougherty  would  sell  any 
of  these  pieces  In  which  he  held  equities  of 
the  Hampton-Rnssell  Investment  Company, 
be  would  procure  a  release  from  Plednolr 
for  that  piece,  paying  him  what  was  agreed 
upon  apparently  between  Plednolr,  or  Homs- 
by, as  his  representative,  and  Dowling.  It 
is  in  evidence  that  both  Dougherty  alnd  Bush 
knew  of  Dowling  obtaining  these  releases 
from  time  to  time  and  had  never  made  any 
objection  to  them;  on  the  contrary,  when 
informed  from  time  to  time  of  what  had 
been  done  wUh  reference  to  them,  Dough- 
erty and  Bush  appeared  satisfied  and  told 
Dowling  that  he  was  "doing  fine  lu  getting 
rid  of  the  stuff  and  reducing  the  Indebted- 
ness." It  does  not  appear  from  any  evi- 
dence that  Dougherty  or  Bush  suggested 
that  they  were  to  be  consulted  in  the  mat- 
ter of  releases,  or  that  they  were  to  have 
anything  to  do  with  that,  or  that  they  ever 
set  any  amount  that  was  to  be  paid  eta 
any  particular  piece  of  property  for  its  re- 
lease or  set  any  terms  which  Xtowling  would 
be  authorised  to  make  with  Plednolr  or  with 
his  representative  In  obtaining  the  release 
of  any  particular  piece;  the  whole  matter 
of  releases  was  apparently  left  to  Dowling 
and  Plednolr;  what  Dougherty  said  when 
negotiating  the  matter  with  Dowling  was 
that  he  (Dowling)  would  be  able  to  get 
along  all  right  with  Plednolr  and  Hornsby 
as  his  agent,  and  that  Homsby  would  treat 
Dowling  all  right  In  the  matter  of  releases. 
Having  acquired  the  equities  in  these  prop- 
erties, it  appears  that  Dowling  negotiated 
for  a  trade  of  this  Temple  Place  pr<9erty 
for  some  other  property  in  the  city  of  St 
Lools,   and  to  do  80  it  was  beceasary  to 


have  It  released  from  the  Plednolr  deed  of 

trust.  It  appears  that  both  Dougherty  and 
Bush  knew  of  this  but  neither  of  them  said 
anything  to  Homsby  about  it  or  made  any 
suggestion  to  Dowling.  When  Dowling  was 
ready  to  close  this  trade  and  had  arranged 
with  Mr.  Hornsby  for  the  release  of  the 
Temple  Place  property  from  the  lien  of  this 
deed  of  trust,  he  went  to  Mr.  Dougherty  and 
obtained  from  him  certain  of  the  collateral 
notes  which  had  been  paid  and  which  were 
covered  by  this  deed  of  trust,  the  notes  be- 
ing in  the  possession  of  Dougherty,  and 
which  it  was  necessary  to  present  to  the  re- 
corder of  deeds  in  order  to  have  the  re- 
lease entered  of  record.  He  then  told 
Dougherty  that  be  had  obtained  the  release 
from  Homsby  and  needed  these  notes  to  get 
the  deed  of  trust  released.  Dougherty  gave 
him  all  of  the  notes  which  he  held  except 
one,  which  appears  to  have  been  lost,  and 
said  at  Uie  time  he  gave  them  to  Dowling 
that  he  was  "glad  he  got  along  with  it  that 
way."  With  these  notes  as  weU  as  those 
which  were  In  possession  of  Hornsby  in  hand, 
Dowling  had  this  Temple  Place  property  re- 
leased from  the  deed  of  trust  Hornsby,  as 
agent  for  Plednolr,  received  |2,000  from 
Dowling  and  gave  a  release  of  the  Temple 
Place  property,  crediting  the  $2,000  on  the 
Indebtedness,  thus  cutting  the  principal 
down  to  about  $1,400.  It  appears'  from  the 
testimony  of  Homsby  that  after  be  had 
made  the  >negoUatlon  with  Dowling  for  the 
release  of  this  property  and  had  received 
the  $2,000  for  that  release  and  had  turned 
over  the  release  to  Dowling,  that  Mr.  Bush, 
one  of  the  officers  and'  joint  owner  with 
Dougherty  in  the  defendant  corporation, 
came  to  him  and  asked  him  if  Dowling  was 
about  to  procure  the  release  of  this  property. 
Hornsby  told  him  that  he  had  already  re- 
leased it  to  him,  but  testified  that  be  did  not 
remember  telling  him  the  amount  for  which 
he  had  released  It  Bush  says  he  did  <not 
tell  him,  nor  did  he  ask  him  what  the 
amount  was ;  all  that  Bush  said  at  the  time, 
accordlag  to  Hornsby,  was  that  DowUng  had 
promised  him  that  he  would  let  him  know 
before  he  closed  the  deal  about  the  Temple 
Place  property.  He  expressed  no  dissatis- 
faction with  the  fact  of  the  release.  He 
complained  that  the  negotiation  had  been 
carried  on  and  consummated  by  Dowling 
without  Dowling  first  having  conferred  with 
him  about  the  matter,  as  he  said  Dowling 
had  promised  to  do.  Dowling  on  his  part 
denied  that  he  had  any  such  arrangement 
with  Bush  but  said  that  the  whole  matter 
of  obtaining  releases  on  such  terms  as  he 
could  secure  from  Plednolr  or  his  represent- 
ative had  I  been  turned  over  to  him  by 
Dougherty  and  by  Bush  when  he  took  over 
the  equities  which  were  Va  the  name  of  the 
defendant  corporation  in  this  Temple  Place 
and  other  property  along  with  the  other 
property. 
So  much  foe  the  matttt  of  consent 
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Tnnilng  to  the  question  of  the  value  of 
the  equity,  in  the  Temple  Place  lots,  we  find 
testimony  that  this  Value  did  not  exceed 
$7,000  or  17,750;  other  testimony  was  to  the 
effect  that  It  was  worth  not  to  exceed  $5,- 
000.  There  were  two  prior  deeds  of  trust 
on  this  Temple  Place  property,  each  for  $4,- 
800.  There  were  also  ^300  tfnpald  on  the 
$10,000  (the  Plednolr)  Indebtedness,  and 
Dowllug  paid  ofe  $600  on  this  before  he  se- 
cured the  release  of  the  Temple  Place  prop- 
erty.  That  Is,  there  were  $5,700  due  on  the 
whole  debt,  for  which  Plednolr  held  the 
Temple  Place  property,  the  Wyoming  street 
property  and  the  leasehold,  as  weU  as  57 
of  the  notes  and  perhaps  other  pieces  of 
property.  When  the  $2,000  were  paid  for 
the  release  of  the  Temple  Place  property, 
Plednolr.  still  had  the  Wyoming  street  prop- 
erty, the  leasehold  and  the  collateral  notes. 
The  highest  ralue  put  upon  the  Temple  Place 
property  was  $7,750.  'Dowllug  had  tried  In 
vain  to  sell  them  for  $7,000  each.  So  the 
evidence  places  the  equity  as  worth  from 
$3,250  to  $2,500. 

[1,  2]  There  can  be  no  question  of  the  prin- 
ciples which  must  govern  cases  of  this  kind. 
On  the  kindred  question  of  the  discharge  of 
a  surety  by  the  acts  of  the  creditor,  it  Is 
said  by  an  Accepted  authority  (1  Brandt  on 
Suretyship  &  Guaranty  [3d  Ed.]  |  480)  that: 

"If  the  creditor  has  a  surety  for  the  debt,  and 
also  has  a  lien  on  property  of  the  principal  for 
the  security  of  the  same  debt,  and  he  relinquish- 
es such  lien,  or  by  bis  act  such  lien  is  rendered 
unavailable  for  the  payment  of  the  debt,  the 
surety  is,  to  the  extent  of  the  value  of  the  lien 
thus  lost,  discharged  from  liabilit:r.  •  •  • 
Upon  obtaining  such  «  lien  the  creditor  becomes 
a  trustee  for  all  parties  concerned,  and  is  bound 
to  apply  the  property  to  the  purposes  of  the 
trust.  •  •  •  The  surety  is  entitled,  upon 
pvaying  the  debt,  to  subrogation  to  all  the  securi- 
ties which  the  creditor  may  have  at  any  time 
acquired  for  the  payment  thereof,  and  it  results 
as  a  corollary  from  this  proposition,  that  if  this 
right  is  rendered  unavailing  by  the  act  of  the 
creditor,  the  surety  is  discharged  to  the  extent 
that  he  is  injured."  It  is  further  said  by  this 
author  that  the  mere  silence  of  the  surety  when 
he  knows  that  the  creditor  is  about  to  release 
securities,  will  not  prevent  his  discharge,  "as  in 
such  case  he  is  not  called  upon  to  speak.  But 
where  such  release  is  made  at  the  instance  and 
request  of  the  surety,  he  is  not  thereby  dis- 
charged." 

One  of  the  authorities  cited  for  this,  Polak 
V.  Everett,  Law  Rep.  1  Q.  B.  DIv.  669,  states 
the  rule  somewhat  dUFerently,  following  what 
was  held  in  Freeman  v.  Cooke,  2  Ex.  654, 
where  It  was  said: 

"That  if  a  man  stands  by  and  allows  another 
to  act  without  objecting,  when,  from  the  usage 
of  trade  or  otherwise,  there  is  a  duty  to  speak, 
his  silence  would  preclude  him  as  much  as  if  he 
proposed  the  act  himself." 

In  Pence  v.  Gale,  20  Minn.  257  (GU.  231), 
it  is  held  that  where  the  owner  of  a  promis- 
sory note  who  holds  collateral  security  for  It, 
gives  a  release  at  t&e  sorety's  instance  and 
with  his  consent  the  surety  is  not  discharg- 
ed. So  too  in  Brown  v.  Abbott,  110  111.  162. 
where  It  la  held  that  when  a  party  consents 


to  the  doing  of  tbe  act  which  would  not 
have  been  done  but  for  bis  assent  thereto, 
tbe  person  so  assenting  will  not  be  permit- 
ted to  make  the  doing  of  it  a  matter  of  per 
sonal  advantage  to  himself. 

The  settled  law  of  our  state,  in  line  with 
that  recognized  all  over  the  country  by  ail 
respectable  authorities,  is,  that  it  is  the  duty 
of  the  party  holding  a  collateral  as  security 
to  carefully  and  faithfully  perform  all  acts 
necessary  to  make  the  collateral  available 
and  that  tbia  is  a  duty  owing  to  the  surety 
and  failing  in  it  by  which  the  collateral  is 
lost,  the  surety  will  be  discharged  to  the  ex- 
tent be  Is  thereby  injured.  National  Ex- 
change Bank  V.  KUpatric  204  Mo.  119,  102 
S.  W.  499,  120  Am.  St  Bep.  689.  Tbe  rule 
running  tlirough  all  the  authorities  being 
that  if  tbe  surety  consents  to  the  release  of 
port  of  the  property,  he  wiU  not  be  discharg- 
ed by  tbe  release  of  tliat  part  of  it,  tbe  ques- 
tion here  is,  whether  this  defendant,  or  its 
representative  did  consent  to  the  release  of 
tbls  Temple  Place  property.  It  is  not  nec- 
essary tttat  tbe  consent  should  be  In  express 
terms;  it  may  be  implied  here  aa  in  all  other 
cases  as  well  by  acts  and  course  of  conduct 
aa  by  ezpresa  words. 

L3, 4]  Applying  these  prlnciplea  to  tills 
case,  we  cannot  but  conclude  with  the  learn- 
ed trial  judge  that  in  turning  over  tbe 
equities  of  tbe  defendant  to  Dowllng,  and 
that  is  all  that  defendant  had  in  these  va- 
rious pieces  of  property,  and  referring  him  to 
Plednolr  or  to  bis  agent  ajs  tbe  parties  who 
would  do  tbe  right  thing  by  him  with  respeec 
to  releases  as  well  as  by  tbe  other  acts  in 
evldoice  to  which  we  referred,  Dougherty 
and  defoidant,  through  him,  left  tbe  terms  of 
the  release  so  entirely  a  matter  to  be  settled 
between  Dowllng  and  Plednolr  and  his  agent 
and  had  in  ao  many  prior  instances  connected 
with  releases  of  tbe  property  conveyed  to 
Dowllng,  ratified  or  acknowledged  this  as  the 
proper  manner  of  transacting  the  business, 
that  it  cannot  now  be  claimed  that  the  de- 
fendant is  entitled  to  be  dis(diarged  from  any 
part  ot  this  liability  by  reason  of  tbe  re- 
lease of  the  Temple  Place  property  from  un- 
der the  deed  of  trust  Considering  tbe  course 
of  conduct  of  tbe  parties  in  Uils  matter,  it 
would  in  inequitable  and  unfair  to  now  bold 
that  the  release  of  this  Temple  Place  prop- 
erty was  without  authority  and  unauthoriz- 
ed. That  is  undoubtedly  the  view  taken  by 
tbe  learned  trial  court  of  this  matter. 

It  la  hardly  necessary  to  remark  tliat  in 
suits  of  this  kind,  that  is  in  equity,  heard  be- 
fore tbe  court  as  chancellor,  the  appellate 
court  Is  not  bound  by  tbe  finding  of  the  chan- 
cellor on  the  facta  but  may  draw  Its  own 
conclusion  from  tbe  facts  in  evidence  as 
presented  by  tbe  record.  When,  however,  tbe 
evidence,  la  conflicting,  and  tbeore  is  substan- 
tial evidence  to  support  tbe  finding;  appel- 
late courts  yield  very  greatly  to  the  conclu- 
sion on  that  reached, by  the  chancellor.  New 
Cngiand  Loan  &  Trust  Ca  r.  Browne^  177 
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Mo.  412,  loc.  dt  423  et  eeq.,  76  S.  W.  954.  It 
luutit  be  said  that  an  exauiluation  of  the  evi- 
dence in  this  case  does  not  present  an  un- 
challenged state  of  facts,  one  way  or  the 
other,  either  on  the  question  of  consent  or  of 
value;  in  short,  it  Is  conflicting.  As  in  all 
cases,  the  weight  to  be  given  it  depends 
^•erJ•  largely  upon  the  appearance  and  man- 
ner of  the  witnesses  who  gave  it  That  was 
a  matter  peculiarly  under  the  observation 
of  the  chancellor,  who  saw  and  heard  the 
witnesses.  We  do  not  think,  on  a  careful 
consideratioD  of  the  evidence  and  applying  to 
It  the  principles  of  law  to  which  we  have  re- 
ferred, that  we  would  be  justified  in  setting 
aside  the  action  of  the  trial  court.  As  this 
disposes  of  the  case,  it  is  unnecessary  to  pass 
upon  the  question  of  the  value  of  the  equity 
In  the  Temple  Place  property,  further  thau 
to  say  that  there  is  substantial  evidence  to 
show  that  defendant  sustained  no  loss  by 
its  release  for  $2,000.  That  being  so,  even 
U  the  release  of  that  piece  of  property  was 
not  authorized,  defendant  not  being  damaged, 
is  not  In  a  position  to  complain.  Jones  on 
Collateral  Securities  (3d  Ed.)  J  515a;  Na- 
tional Exchange  Bank  v.  Kllpatrlc,  supra. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

KORTONI  and  ALLEN,  JJ.,  concur. 


MADDUX  V.  ST.  LOUIS  UNION  TRUST  CO. 

(No.  13S78.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 

8,  1914.) 

1.  Bbokebb  (S  61*)— Coupknsation— Failubx 
TO  Complete  Contbact— Defect  in  Pwn- 
ciFA];.'s  Title. 

An  owner  of  land,  who  contracted  in  writ- 
ing to  pay  a  speciiied  commission  to  a  broker 
for  procuring  a  sale  of  her  laud,  is  liable  for 
the  commission,  where  the  broker  procures  a 
purchaser  ready,  willing,  and  able  to  buy,  but 
the  purchase  was  not  completed  because  of  a 
defect  in  the  title,  especially  where  the  broker- 
age contract  required  the  owner  to  furnish  an 
abstract  showing  clear  title. 

[Kd.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  §§  77,  78,  92,  98;    Dec.  Dig.  §  61.*] 

2.  Bbokebs  (S  65*)  —  Commissions  —  Refbe- 
SENTiNO  Adverse  Iktersst. 

Where  the  broker  has  represented  another 
without  the  consent  of  his  principal,  be  forfeits 
his  commission. 

[Ed.    Note.— For   other   cases,    see    Brokers, 
Cent.  Dig.  H  48-^;  Dec.  Dig.  J  65.»] 

3.  Bbokers    (§    84*)— Compensation— Repbe- 

SENTINO  ADVEBSE  INTEBEST — FbAUD. 

The  rule  that  a  broker  forfeits  his  commis- 
sion if  he  represents  adverse  interests  is  based 
on  fraud,  and  sach  conduct,  therefore,  may  not 
be  presumed,  but  must  be  found  from  facts  con- 
stituting substantial  evidence  on  the  issue. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  §S  104,  106;   Dec  Dig.  |  84.*] 

4.  Bbokebs  (g  88*)— Actions  fob  Compensa- 
tion —  SuFFiciENCT  of  Evidence  —  Bad 
Faith  of  Bbokeb. 

In  an  action  for  a  broker's  commission, 
evidence  held  not  sufficient  to  go  to  the  jury  on 


the  question  whether  the  broker  had  forfeited 
his  right  to  commission  by  representing  adverse 
interests  in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i§  121,  123-130;   Dec.  Dig.  S  88.*] 

Appeal  from  St.  Louis  Circuit  Court;  Ir- 
vln  V.  Barth,  Judge. 

Action  by  G.  A.  Maddux  against  the  St. 
rx)ul8  Union  Trust  Company,  executor  of 
Matilda  J.  Childress,  deceased.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revers- 
ed, with  directions  to  enter  judgment  for 
plaintiff. 

Charles  B.  Stark  and  C.  F.  Schneider,  both 
of  St.  Louis,  for  appellant  Henry  B.  Davis, 
Charles  Erd,  and  Carlisle  Durfee,  all  of  St 
Louis,  for  respondent 

NORTONI,  J.  This  Is  a  suit  by  a  real 
estate  agent  for  his  commissions.  The  find- 
ing and  judgment  were  for  defendant,  and 
plaintiff  prosecutes  the  appeal. 

It  appears  that  plaintiff  is  a  real  estate 
agent  doing  business  at  Nashville,  Tenn. 
The  suit  was  originally  Instituted  against 
Matilda  J.  Childress  and  her  husband,  Thom- 
as B.  Childress,  for  commissions  said  to  have 
been  earned  by  the  agent  in  finding  a  pur- 
chaser who  was  ready  and  able  and  willing 
to  buy  certain  real  estate  owned  by  Matilda 
J.  Childress  In  Nashville.  After  the  suit  was 
instituted  and  before  the  trial,  both  defend- 
ants departed  this  life  at  St.  Louis,  Mo., 
where  they  resided.  The  real  estate  was 
owned  by  Matilda  J.  Childress  alone  and, 
as  before  said,  situate  at  Nashville.  Her 
husband,  Thomas  B.  Childress,  was  therefore 
but  a  nominal  party  defendant  As  to  him 
the  suit  abated  at  his  death,  but  It  was  re- 
vived against  the  estate  of  Matilda  J.  Chil- 
dress and  the  present  defendant,  St.  Loula 
Union  Trust  Company,  as  administrator  of 
her  estate,  substituted  as  a  party  defendant 
in  her  stead. 

[1]  It  appears  that  Matilda  J.  Childress 
desired  to  sell  her  property  situate  on  Cher- 
ry street  in  NashvUle,  Tenn.,  at  the  price  of 
$50,000.  Plaintiff  came  to  St  Louis  on  May 
28,  1009.  visited  Mrs.  Childress  and  her 
husband,  and  arranged  with  them  to  repre- 
sent her  In  making  the  sale  for  a  commission 
of  $1,000.  A  written  contract  was  entered 
into  by  Mrs.  Childress  and  her  husband  on 
that  date,  whereby  plaintiff  was  authorized 
to  sell  the  property  for  $50,000;  however,  it 
was  agreed  in  the  contract  of  agency  that 
Mrs.  Childress  would  borrow  $22,000  on  the 
property  from  the  Northwestern  Mutual  Life 
Insurance  Company  at  5  per  cent  Interest, 
which  loan  the  purchaser  should  assume, 
and  also  pay  to  Mrs.  Childress  $18,000  in 
cash  and  give  a  second  mortgage  on  the  prop- 
erty to  Mrs.  Childress  for  $10,000,  to  be  repre- 
sented by  two  separate  notes  at  6  per  cent. 
Interest  It  was  further  stipulated,  too,  that 
Mrs.  Childress  would  furnish  an  abstract 
showing  good  title  to  the  property  which 


•For  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  Dts.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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should  be  delivered  to  the  purchaser.  Oq 
the  following  day,  May  29,  1909,  plaintiff 
effected  a  sale  of  the  property  to  Mrs.  Annie 
Simon  of  Nashville,  Tenn.,  who  appears  to 
have  been  a  lady  of  means  and  amply  able 
to  buy.  Mrs.  Simon  agreed  In  writing  to 
take  the  property  at  the  price  of  $60,000  and 
on  the  terms  prescribed  in  plaintiff's  con- 
tract of  agency,  provided  the  title  thereto 
was  found  to  be  good.  The  case  concedes 
that  Mrs.  Childress  and  her  husband  execut- 
ed the  contract  of  agency  to  plaintiff  above 
stated,  and  that  he  effected  a  sale  of  the 
property  through  finding  a  purchaser  In  the 
person  of  Mrs.  Simon,  who  was  ready  and 
able  and  willing  to  buy  on  the  terms  pre- 
scribed. But  It  appears  the  sale  was  not 
finally  consummated  in  point  of  fact,  for  the 
reason  that  the  title  to  a  portion  of  the  prop- 
erty was  found  to  be  defective  and  the  own- 
ers failed  to  correct  It  So  much  appears 
from  the  written  contract  In  evidence  and  ad- 
missions and  stipulations  of  fact  Introduced 
at  the  trial.  It  is  agreed,  too,  that  plaintiff 
expended,  by  and  with  the  authority  of  Mrs. 
Childress  and  her  husband,  $49.75  in  procur- 
ing an  abstract  of  title  to  the  property,  and 
that  this  amount  has  not  been  repaid  to  him, 
though  it  was  expended  for  the  use  and  at 
the  Instance  of  the  Childresses.  There  can 
be  no  doubt  that  these  facts  are  sufficient  to 
authorize  a  recovery  for  plaintiff,  unless  some 
sufficient  and  valid  reason  apart  therefrom 
appears  to  defeat  his  right  See  Hayden  v. 
GrlUo,  35  Mo.  App.  647.  Here  the  owner  of 
the  property,  plaintiff's  principal,  agreed  in 
writing  to  furnish  a  good  and  sufficient  title, 
but  aside  from  this  the  obligation  to  do  so 
rested  upon  her  in  so  far  as  the  plaintiff's 
light  to  recover  his  commissions  is  concerned, 
for  he  fully  performed  on  finding  a  purchaser 
ready  and  able  and  willing  to  buy  on  the 
terms  prescribed  In  his  commission  of  au- 
thority. See  Chrlatensen  v.  Wooley,  41  Mo. 
App.  53,  61;  Collins  v.  Fooler,  8  Mo.  App. 
588. 

[2]  But  the  court  referred  the  case  to  the 
Jury  as  if  there  were  evidence  tending  to 
prove  that  plaintiff  performed  a  dual  agen- 
cy and  thus  forfeited  his  right  to  recover  be- 
cause, forsooth,  he  represented  both  the  sel- 
ler and  the  purchaser  at  the  same  time.  The 
Jury  found  the  issue  for  defendant  on  this 
theory.  Obviously  one  may  not,  with  entire 
fidelity,  serve  two  masters,  representing  ad- 
verse interests  in  ordinary  commercial  trans- 
actions at  the  same  time,  and  because  of 
this  the  salutary  rule  obtains  that  if  a  dual 
agency  appears,  without  the  consent  of  the 
principal,  the  agent  forfeits  his  commission 
and  may  not  recover.  See  Corder  v.  O'Neill, 
207  Mo.  632,  645-647,  106  S.  W.  10;  Connor 
V.  Black,  119  Mo.  126,  24  S.  W.  181 ;  Neuman 
V.  Friedman,  156  Mo.  App.  142,  136  S.  W. 
251. 

[3]  But  the  doctrine  proceeds  on  the  ground 
of  fraud  and  bad  faith.  Obviously,  there- 
fore, such  conduct  on  the  part  of  an  agent 


may  not  be  presumed,  but  must  be  found 
from  the  facts  of  the  case,  and  such  facts 
must  be  sufficient  to  constitute  substantial 
evidence  on  the  issue  thus  made. 

[4)  After  reading  all  of  the  evidence  in- 
troduced at  the  trial  several  times,  we  are 
persuaded  that  It  is  wholly  Insufficient  to 
support  the  finding  of  bad  faith,  in  that 
plaintiff  represented  both  the  purchaser  and 
the  seller  of  the  property  at  the  time.  There 
is  no  admission  nor  stipulation  tending  to 
show  that  plaintiff  represented  Mrs.  Simon 
In  any  way,  but,  on  the  contrary,  It  appears 
he  represented  the  Childresses  in  making  the 
sale.  The  only  evidence  said  to  suggest  that 
plaintiff  occupied  a  position  of  dual  agency 
is  that  of  Mrs.  Simon,  and  we  copy  it  In  full. 
Indeed,  Mrs.  Simon  is  the  only  witness  who 
testified  In  the  case,  and  her  evidence  in  fall 
is  as  follows: 

"Q.  Mrs.  Simon,  please  state  your  full  name, 
age,  and  present  place  of  residence.  A.  Annie 
Simon;  6(8  years;  112  Vauxhall  street,  Nash- 
ville, Tenn.  Q.  If  you  at  any  time  endeavored 
to  purchase  the  property  owned  by  defendants, 
Matilda  J.  and  Thos.  B.  Childress,  on  Cherry 
street  in  the  city  of  Nashville,  state  with  whom 
your  negotiations  were  conducted.  A.  With 
Mr.  Maddux.  Q.  Did  your  negotiations  in  ref- 
erence to  this  property  result  in  a  contract  on 
your  part  to  buy  same?  A.  Yes,  sir ;  I  did 
contract  to  buy  it.  Q.  Examine  Exhibit  A  to 
the  deposition  of  Qua  A.  Maddux  and  state  if 
that  paper  was  signed  by  you  and  if  it  is  the 
contract  referred  to  by  you?  A.  Yes,  sir.  Q. 
State  if  your  acceptance  of  this  contract  was  in 
good  faith,  and  if  you  were  at  tbat  time  willing 
and  able  to  purchase  the  property  described  in 
the  contract  on  the  terms  and  conditions  therein 
set  out,  if  good  tiUe  to  same  was  made  to  you? 
A,  I  was.  Q.  Were  you  then  and  are  you  now 
financially  able  to  pay  for  this  property  upon 
the  conditions  mentioned  in  this  contract?  A. 
I  was  in  position  then,  but  I  think  I  could  ar- 
range it  now  even.  Q.  State  whether  Mr.  Mad- 
dux was  in  any  way  employed  by  you,  or  was  to 
be  in  any  manner  compensated  by  you  for  bis 
services  in  connection  with  the  purchase  and 
sale  of  this  property?  A.  I  did  not  agree  to 
compensate  him  anything." 

Cross-examination : 

"Q.  Mn.  Simon,  did  you  represent  yourself 
in  this  matter?  A.  Did  I  represent  myself? 
Yes,  sir.  Q.  Were  you  going  to  buy  this  with 
your  own  money?  A.  Well,  part  of  it,  and 
part  the  Northwestern  Mutual  Life  Insurance 
Company  were  to  loan  me.  Q.  How  much  were 
the  Northwestern  Mutual  Life  Insurance  Com- 
pany to  loan  you?  A.  $22,000.  Q.  How  much 
were  you  to  pay  yourself?  A.  The  balance, 
$28,000.  Q.  Were  you  at  that  time  financially 
able  to  do  that?  A.  Yes,  sir.  Q.  Nobody  had 
any  interest  in  the  transaction  except  yourself? 
A.  No,  sir.  Q.  How  did  you  happen  to  go  to 
Mr.  AInddux ;  bad  be  attended  to  other  busi- 
ness for  you?  A.  No,  sir.  You  mean  in  regard 
to  this  property?  Q.  I  mean  had  he  been  your 
agent  in  any  other  matters?  A.  I  went  to  his 
office.  I  gave  him  other  property  to  rent,  but 
he  never  succeeded  in  renting  it.  Q.  Then  he 
had  acted  as  your  agent  in  other  matters?  A. 
Well,  he  tried  to,  but  didn't  succeed.  Q.  But 
nevertheless  he  had  charge  of  a  portion  of  your 
property  in  an  endeavor  to  rent  it,  and  to  that 
extent  acted  as  your  agent,  to  the  extent  of  try- 
ing to  rent  the  property?  A,  Yes,  sir.  Q.  When 
did  that  agency  cease,  Mrs.  Simon?  A.  I  just 
can't  remember.  When  the  Riddle  lease  ter- 
minated, I  got  him  to  rent  it,  and  when  he 
couldn't,   then  that  ended  it;    tint's  aU.     Q. 
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Whm  was  that  in  point  of  time,  if  you  remem- 
ber, that  he  coaldn't  rent  it?  A.  It  is  over 
three  years  ago.  I  thiuli  it  is  about  three  years. 
Q.  In  regard  to  the  purchase  of  the  property 
of  the  defendants,  did  you  approach  Mr.  Mad- 
dux about  it,  or  did  be  come  to  you?  A.  I  came 
to  bim.  Q.  For  what  purpose  did  you  go  to 
him?  A.  I  wislied  to  buy  some  centrally  located 
property  aa  an  investment,  and  I  asked  him  if 
he  bad  anything  that  he  thought  would  suit  me. 
Q.  You  knew  he  was  going  to  make  the  trip  to 
St.  Louis  on  the  28th,  that  is,  start  on  the  27tb 
of  May  last  year,  didn't  you?  A.  I  knew  he 
made  the  trip,  but  don't  know  the  date.  Q.  Is 
the  trip  you  refer  to  the  one  in  which  he  went 
to  St.  Louis  to  get  the  promise  from  the  de- 
fendants to  sell  the  property?  A.  Well,  he  had 
corresponded  with  tiicm  long  before  in  regard 
to  this  property,  and  this  was  the  final  arrange- 
ment. To  l>e  tlie  final  arrangement  of  my  pur- 
chase of  the  property.  Q.  Then  this  was  the 
trip  that  you  speak  of  that  was  to  close  up  the 
deal?  A.  Yes,  sir.  Q.  Now,  you  had  authorized 
him  to  make  an  offer  for  the  property  in  ques- 
tion, of  $45,000,  did  you  not?  A,  I  don't  re- 
member that.  I  luow  it  was  to  be  $50,000. 
Q.  Have  you  no  recollection  of  telling  Mr.  Mad- 
dux to  offer  the  defendants  $45,000  for  the  prop- 
-erty,  but  if  he  couldn't  get  it  for  that,  he  might 
increase  the  offer  more?  A.  Not  at  that  time. 
Q.  When  did  you  make  that  statement  to  him? 
A.  That  was  in  the  correspondence  between 
them.  Q.  Mrs.  Simon,  I  am  speaking  now  ex- 
dtisirely  of  conversations  between  you  and  Mr. 
Maddux  without  reference  to  the  correspondence 
between  Mr.  Maddux  and  Mr.  Childress?  A.  I 
am  speaking  now  of  the  time  when  he  went  to 
St.  Louis  in  regard  to  the  $50,000.  Q.  You  had 
instructed  him  prior  to  hia  going  to  St.  Ix>uis  to 
offer  the  defendants  $50,000  for  the  property, 
providing,  of  course,  always  that  the  title  was 
good?  Is  thiit  your  answer?  A.  That  was  at 
the  time  he  first  offered  the  property  for  sale 
to  me.  Q.  You  had  instructed  him  prior  to  his 
going  to  St.  Louis  to  offer  to  the  defendants 
ino.OOO  for  the  property?  A.  I  did  not  That 
was  daring  the  correspondence,  but  when  he 
went  there  it  was  to  close  the  sale  and  get  their 
signatures.  Q.  At  what  figure  was  he  to  close 
the  sale?  A.  $50,000.  Q.  Now  was  any  other 
sum  mentioned  immediately  prior  to  his  going 
to  St.  Louis  than  $50,000?  A.  No,  sir.  Q. 
AVas  that  when  he  left  Nashville  to  go  to  St. 
Louis  that  he  had  your  authority  to  offer  $50,- 

000  for  the  property,  provided,  of  course,  the 
title  was  to  your  satisfaction?  A.  Well,  Mr. 
Childress  iwsitively  refused  to  take  any  less 
before  Mr.  Maddux  went  to  St.  Louis— he  would 
not  take  any  less,  he  wanted  $50,000 — and  so 

1  just  accepted  to  the  terms  he  asked  for.  Q. 
So  that  he  went  to  St.  Louis  to  offer  them  $50,- 
000  for  this  property?  A.  I  suppose  so.  Q. 
When  he  went  to  St.  Louis  you  had  authorized 
him  to  go  to  St.  Louis,  and  yQu  had  authorized 
him  to  offer  $50,000  for  the  property?  A.  I 
had.  Q.  Upon  his  return  from  St.  Louis  you 
attached  your  signature  to  the  acceptance  of 
the  offer  which  is  marked  'Elxblbit  A'  to  this 
deposition?    A.  Yes,  sir." 

Redirect  examination: 

"Q.  You  stated  in  yonr  cross-examination  that 
when  Mr.  Maddux  went  to  SL  Louis  he  was 
authorized  by  you  to  make  certain  offers.  I 
want  to  ask  if  you  had  ever  given  Mr.  Maddux 
any  written  authority  of  any  kind  or  had  em- 
ployed him  in  any  way  to  buy  this  property  for 
you?  A.  Yes:  I  authorized  him  to  make  the 
trade  there.  I  didn't  authorize  him  to  buy  it 
for  me ;  I  don't  think  for  myself.  Q.  Were  you 
making  an  offer  through  Mr.  Maddux  for  this 

Property?  A.  Yes,  sir.  Q.  Did  you  expect  to 
uy  the  property  yourself  through  Mr.  Maddux, 
or  have  Mr.  Maddux  buy  for  you?  A.  I  can't 
nnderstand  that?  He  acted  as  my  agent  in  the 
matter?— no.    Q.  Was  Mr.  Maddux  your  agent 


in  this  deal  or  the  Childress'  agent?    A.  He  was 

their  agent,  of  course.  Q.  You  have  stated, 
I  believe,  that  you  did  not  promise  to  pay  him 
any  compensation  for  services  in  this  matter? 
A.  Yes,  sir.  I  did  not  expect  to  pay  him  any- 
thing. Q.  Did  you  sign  any  paper  of  any  kind 
agreeing  to  purchase  at  any  price  the  property 
described  in  Exhibit  A  to  this  deposition  until 
you  signed  an  acceptance  of  the  offer  on  May 
29tb?  A.  No;  I  did  not.  This  was  the  only 
paper.  Q.  Then  your  only  contract  in  reference 
to  the  purchase  of  this  property  was  an  accept- 
ance of  the  authority  given  by  Matilda  J.  and 
Thos.  B.  Childress  in  reference  to  the  purchase 
of  this  property?  A.  It  was.  Q.  Have  you  had 
considerable  experience  in  the  purchase  of  real 
estate?  A.  Well,  I  have  had  some.  Q.  Do  you, 
or  not,  own  considerable  rental  property  in  the 
city  of  Nashville?  A.  I  own  several  houses 
here.  Q.  What  do  you  know  of  the  custom  in 
the  city  of  Nashville  with  reference  to  compensa- 
tion to  real  estate  agents  in  a  case  of  sale  of 
property,  as  to  who  pays  the  agent?  A.  I 
think  there  is  a  custom  that  the  one  that  sells 
pays  the  commission,  and  I  think  I  have  had 
some  experience,  and  that  I  am  somewhat  of  an 
expert  in  the  case.  Q.  State  whether  or  not 
you  were  anxious  to  purchase  this  property,  and 
what  propositions,  if  any,  were  made  to  defend- 
ants on  your  behalf  in  reference  to  waiting  and 
giving  them  time  to  perfect  the  title  to  the  prem- 
ises. A.  I  was  very  anxious  to  get  the  property. 
I  went  to  Mr.  Maddux  and  asked  him  to  write 
to  the  defendants  to  try  and  have  it  perfected. 
Now,  Mr.  Maddux  can  say  what  answer  they 
gave  him.  1  was  willing  to  wait,  but  they 
haven't  done   anything  towards  it." 

Recross  examination. 

"Q.  Mrs.  Simon,  why  were  you  anxious  to 
close  this  deal?  A.  Because  I  thought  it  was 
a  good  investment  Q.  Didn't  you  think  it  was 
a  bargain?  A.  Yes,  I  thought  it  was  a  bargain 
and  good  investment." 

Mrs.  Simon  repeats  several  times  tbat 
plaintiff  did  not  represent  her,  but  on  the 
contrary  represented  the  Chlldresses,  and  It 
Is  clear  tbat  bis  mission  to  St.  Louis  on  May 
28,  1909,  was  not  to  beat  down  tbe  price  of 
the  property,  but  rather  to  obtain  the  writ- 
ten authority,  including  the  terms  of  sale,  so 
that  no  oontroTersy  might  arise  thereafter. 
Tbe  mere  fact  that  plaintiff  bad  represented 
Mrs.  Simon  in  connection  with  renting  one  of 
ber  buildings  some  three  years  before  is  In- 
sufficient to  Justify  an  Inference  that  be  rep- 
resented her  as  an  agent  in  purchasing  this 
property,  especially  in  view  of  her  positive 
statement  to  tbe  contrary.  Fraud  and  bad 
faith  in  dealing  Is  to  be  shown  in  tbe  facts 
aud  circumstances  in  evidence,  and  may  not 
be  presumed  nor  will  it  suffice  to  determine  it 
alone  on  conjecture  and  suspicion.  There 
must  be  substantial  evidence  tending  to  prove 
it  in  order  to  sustain  a  flnding  of  bad  faith. 
Obviously  the  court  erred  In  submitting  this 
question  to  the  Jury,  for  there  is  no  sub- 
stantial evidence  in  tbe  record  tending  to 
prove  that  plaintiff  represented  Mrs.  Simon 
as  ber  agent  at  tbe  time. 

The  Judgment  should  therefore  be  reversed 
and  tbe  cause  remanded,  with  direction  to 
the  trial  court  to  enter  Judgment  for  plaln- 
tltt  for  $1,000,  the  amount  of  the  commis- 
sion stipulated  for  in  the  contract,  and  $49.75, 
tbe  amount  paid  ont  for  tbe  abstract  of  title, 
together  with  6  per  cent  Interest  on  tbe 
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entire  amount  from  the  date  of  the  Institu- 
tion of  this  suit    It  is  so  ordered. 

RBINOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


J.  W.  JENKINS  SONS  MUSIC  CO.  v.  SAGE 

(CHICAGO,  R.  I.  &  P.  R.  CO.,  Garnisliee). 

(No.  11215.) 

(Kansas  City  Court  of  Appeals.    MissourL 

Nov.  2,  1914.    Rehearing  Denied  Nov.  23, 

1914.) 

1.  GABNISnUENT    (8  82*)— VENUE— STATUTES. 

Under  Laws  1911,  p.  141,  §|  1,  2,  providing 
that  no  wages  shall  be  garnished  before  per- 
sonal service  on  the  defendnnt,  unleKS  as  to 
cities  of  over  100,000,  the  suit  is  brought  in  the 
city  where  defendant  resides  or  the  debt  is 
contracted  and  the  cause  of  action  accrues,  and 
that  the  petitioner's  statement  and  the  writ  or 
summons  of  garnishment  shall  affirmatively 
show  where  defendant  resides  and  where  the 
cause  of  action  accrues,  a  garnishment  proceed- 
ing, in  which  there  was  no  personal  service  on 
defendant,  based  on  a  cause  of  action  which  ac- 
crued in  one  of  such  cities,  should  be  brought 
therein. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  §  148 ;   Dec.  Dig.  i  82.*] 

2.  Garnishment  (§  82*)— Statement  — Resi- 
dence OF  DErENDANT. 

Under  snch  provisions,  a  contract  filed  as 
a  statement  before  a  justice  of  the  peace,  in  an 
action  where  there  bad  been  no  personal  service 
on  defendant,  giving  the  name  of  the  defendant, 
as  purchaser,  recited  as  "of  Dwight,  county  of 
Morrij,  state  of  Kansas,"  in  the  absence  of  any 
showing  08  to  what  the  summons  contained, 
would  be  treated  as  though  defendant  did  not 
reside  in  the  city  and  county  in  which  the  cause 
of  action  accrued. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {  148;   Dec.  Dig.  S  82.*]     • 

3.  Justices  of  the  Peace  (§  141*)— AppeaI/— 
jubibuiction  of  clbcuit  coubt— dismiss- 
AL OF  Case. 

Judgment  was  rendered  against  a  garnishee 
in  a  justice's  court,  on  appearance,  though  the 
justice  had  no  jurisdiction  of  the  cause  of  ac- 
tion against  the  principal  defendant,  and  the 
garnishee  appealed,  but  Sled  no  notice  of  appeal. 
In  the  circuit  court,  the  plaintiff  moved  to  dis- 
miss the  appeal  because  of  want  of  a  notice  of 
appeal,  and  the  garnishee  moved  to  dismiss  the 
case,  because  the  justice  had  no  jurisdiction  and 
the  circuit  court  could  have  none.  Held,  that 
the  garnishee  need  not  give  notice  of  appeal  to 
raise  the  question  of  want  of  jurisdiction,  and 
that  the  case  would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  467-476;  Dec.  Dig.  { 
141.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Kimbrough  Stoue,  Judge. 

Action  by  the  J.  \V.  Jenkins  Sons  Music 
Company  agalust  M.  V.  Sage,  and  the  Chica- 
go, Rock  Island  &  Pacific  Railroad  Company, 
garnishee.  Judgment  against  the  garnishee 
in  justice's  court,  and  from  the  denial  of  Ju- 
risdiction on  appeal  plaintUf  appeals.  Af- 
firmed. 

Stubenrauch  &  Hartz,  of  Kansas  City,  for 
appellant  Sebree,  Onrad  &  Wendorft,  of 
Kansas  City,  and  Paul  E.  Walker,  of  Topeka,  ] 
Kan.,  for  respondent 


ELLISON,  P.  J.  Ttals  action  was  begun 
before  a  Justice  of  the  peace  at  the  dty  of 
Independence  and  Is  on  a  contract  for  the 
purchase  of  a  piano  whereby  a  balance  of  f63 
is  claimed.  No  service  was  bad  upon  the  de- 
fendant but  the  railway  company  was  sum- 
moned as  garnishee  on  the  claim  that  it  owed 
defendant  certain  money.  The  company  an- 
swered admitting  it  owed  defendant  $84. 

Judgment  was  rendered  against  the  com- 
pany as  garnishee,  and  it  appealed  to  the  cir- 
cuit court  In  the  latter  court  plaintiff  mov- 
ed to  dismiss  the  appeal  for  the  reason  that 
no  notice  of  appeal  was  given;  and  the  gar- 
nishee moved  to  dismiss  the  case,  or  strike  it 
from  the  docket  on  the  ground  that  the  jus- 
tice of  the  peace,  and  consequently  the  cir- 
cuit court  had  no  Jurisdiction  of  the  case. 
The  trial  court  overruled  the  motion  to  dis- 
miss the  appeal  and  sustained  the  motion 
denying  Jurisdiction.  There  was  no  service 
on  defendant  or  appearance  by  him.  Plain- 
tiff's action  and  garnishment  is  founded  on 
the  contract  for  the  piano  which  was  filed 
with  the  Justice  as  plaintiff's  statement  of 
his  cause  of  action.  It  recites  that  the  con- 
tract was  made  in  Kansas  and  that  It  was 
to  be  governed  by  the  laws  of  that  state.  It 
also  provided  that  Installment  payments  on 
the  contract  were  due  and  payable  at  plain- 
tiff's place  of  business  in  Kansas  City,  Mo. 
These  facts  appeared  upon  the  face  of  the 
proceedings  before  the  Justice,  and  the  ques- 
tion is:  Had  he  jurisdiction  under  the  pro- 
visions of  the  following  statute  (Laws  1911, 
p.  141): 

"Section  1.  No  wages  shall  ha  attached  or 
garnished  before  personal  service  is  had  or  ob- 
tained upon  the  defendant,  unless  the  suit  be 
brought  in  the  county  where  the  defendant  re- 
sides, or  in  the  county  where  the  debt  is  con- 
tracted and  the  cause  of  action  arose  or  ac- 
crued, and  in  cities  over  one  hundred  thousand 
inhabitants  in  the  'city'  where  the  defendant 
resides  or  the  debt  is  contracted  and  the  cause 
of  action  accrued:  Provided,  the  petition  or 
statement  filed  in  the  cause  and  the  writ  or 
summons  of  attachment  or  garnishment  shall 
affirmatively  show  the  place  where  the  defend- 
ant resides  and  the  place  where  the  debt  is  con- 
tracted and  the  cause  of  action  arose. 

"Sec.  2.  Wages  earned  out  of  this  state,  and 
payable  out  of  this  state,  shall  be  exempt  from 
attachment  or  garnishment  in  all  cases  where  the 
cause  of  action  arose  or  accrued  out  of  this  state, 
unless  the  defendant  in  the  attachment  or  gar- 
nishment suit  is  personally  served  with  process; 
and  if  the  writ  of  attachment  or  garnishment  is 
not  personally  served  on  the  defendant,  the  court 
issuing  the  writ  of  attachment  or  garnishment 
shall  not  entertain  jurisdictioa  of  the  cause,  bnt 
shall  dismiss  the  suit  at  the  cost  of  the  plain- 
tiff. In  aU  actions  commenced  in  this  state  in 
which  it  is  sought  to  garnish  or  attach  wages, 
the  petition  or  statement  filed  in  such  cause  and 
the  Bummona  or  writ  of  garnishment  or  attach- 
ment shall  affirmatively  show  the  place  where 
the  defendant  resides  and  the  place  where  the 
debt  is  contracted  and  tiie  cause  of  action 
arose." 

[1]  As  there  was  no  personal  service  on 
the  defendant  his  wages  cannot  be  attached 
or  garnished  unless  the  suit  is  brought  In 


*For  other  cases  see  same  topic  and  section  NVHBBR  In  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  A  Rep'r  IndeMS 
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the  county  or  city  where  the  defendant  re- 
sides, or  in  the  county  or  city  where  the  debt 
was  contracted  and  the  cause  of  action  ac- 
crued. Here,  It  is  conceded  the  cause  of  ac- 
tion accrued  in  the  city  of  Kansas  City  (35 
Cyc,  548;  Durham  t.  Spense,  L.  R.  6  Exch. 
40),  and  the  action,  imder  the  specific  direc- 
tlou  of  the  statute,  should  have  been  brought 
in  that  city. 

[2]  It  will  be  observed  that  the  statute  re- 
quires that  the  plaintiff  shall  afBrmatively 
show  in  his  statemeut  and  in  the  writ  of  sum- 
mons the  place  where  the  defendant  resides 
and  where  the  debt  is  contracted  and  where 
the  cause  of  action  arose.  Tlie  contract, 
which  is  plaintiff's  statement,  in  giving  the 
name  of  the  defendant  as  purchaser  does  re- 
cite, that  he  is  party  of  the  second  part  "of 
Dwlght  of  the  county  of  Morris,  state  of 
Kansas.''  If  that  be  allowed  to  be  sufficient 
so  far  as  the  statement  is  concerned,  there  is 
no  showing  what  the  summons  contained. 
Plaintiff  has  omitted  that  writ  from  his 
record  altogether.  We  must  therefore  treat 
the  case,  for  present  purposes,  as  though  de- 
fendant did  not  reside  ia.  Kansas  City  or 
Jackson  county. 

[3]  It  was  not  necessary  in  the  state  of 
the  record  that  the  garnishee  should  have 
given  notice  of  appeal  in  order  to  raise  the 
question  of  Jurisdiction. 

It  follows  the  trial  court  correctly  ruled 
that  the  justice  court  and  it  on  appeal,  had 
no  jurisdiction,  and  the  Judgment  Is  affirmed. 
All  concur. 


HOLT  V.  HAMILTON-BROWN  SHOE  CO. 
(No.  13ST9.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec 
8,  1914.    Rehearing  Denied  Dec.  22,  1914.) 

1.  MASfTEB    AND    SBBVANT     (|    286*)— AcnONS 

FOB  iNJuaiES— Questions  fob  Jubt. 

In  a  workman's  suit  for  injuries  by  the 
employer's  negligence  in  requiring  him  to  work 
about  an  unguarded  ripsaw,  in  violation  of  Rev. 
St  1909,  S  7828  the  question  whether  the  saw 
could  have  been  safely  and  securel;  guarded 
was  for  the  jury. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1039-1042,  1044,  1046-1050; 
Dec.  Dig   §  2Se.*] 

2.  Nkomqence     (8    136*)  —  Questions    foe 
Jury. 

Contributory  negligence  is  for  the  jury 
where  the  question  is  one  about  which  reason- 
able minds  may  differ. 

[I5d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §g  277-353 ;  Dec.  Dig.  1 136.*] 

S.  Mactes   and   Sbbvant   (|  289*)— Actiorb 
fob  Injuries  — Question  fob  Juby  — C<or- 

TBIBUTORY  NEGLIOBNCE. 

Where  a  workman  using  an  unguarded 
ripsaw  detached  the  power  and  waited  the  usu- 
al time  for  it  to  stop,  and  in  the  dim  light 
thought  it  had  done  so,  whereupon  be  reached 
for  a  stri^  beyond  the  saw,  and  at  the  instant 
the  electric  light  diminished  so  as  to  render 
him  unable  to  see,  and  in  drawing  his  band 
back  it  came  in  contact  with  the  still  moving 


saw,  bis  contributory   negligence  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fj  1089,  1090,  1092-1132 ; 
Dec.  Dig.  S  289.«] 

4.  Negligence  (S  4*)— "Ormnart  Care." 

"Ordinary  care"  is  such  care  as  an  ordina- 
rily prudent  person  would  be  expected  to  exer- 
cise in  the  circumstances  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  6 ;    Dec.  Dig.  $  4.* 

For  other  definitions,  see  Words  and  PhraseSj 
First  and  Second  Series,  Ordinary  Care.] 

5.  Master  and  Servant  (J  291*)— Injubies 
TO  Servant— Tbiai/—Instbuotion8. 

An  instruction,  submitting  the  matter  of 
the  employer's  omission  of  care  to  furnish  ade- 
quate light  in  the  place  in  which  a  ripsaw  was 
used,  was  not  erroneous  as  not  supported  by 
the  evidence  because  the  injured  workman  tes- 
tified that  the  light  was  ample  for  the  task  -of 
ripping,  where  he  also  testified  that,  after  de- 
taching the  power  and  waiting  the  usual  tUhe 
for  the  saw  to  stop,  he  did  not  discern  that  it 
waa  moving  because  of  the  dim  light. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1133,  1134,  1136-1146; 
Dec.  Dig.  §  291.»] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judga 

Action  by  Thomas  N.  Holt  against  the 
Hamilton-Brown  Shoe  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AlBrmed. 

Holland,  Rutledge  &  Lashly,  of  St.  Louis, 
for  appellant  Leahy,  Saunders  &  Barth,  of 
St  Louis,  for  respondent 

NOBTONI.J.  This  is  a  suit  for  damages  on 
accoupt  of  personal  injury  received  through 
the  negligence  of  defendant  Plaintiff  re- 
covered, and  defendant  prosecutes  the  appeal. 

Plaintiff  lost  a  finger  by  means  of  a  ripsaw 
installed  in  defendant's  basement  and  sues 
under  the  statute  requiring  dangerous  ma- 
chinery to  be  guarded. 

[1]  It  appears  plaintiff  was  a  carpenter  in 
defendant's  employ,  and  among  other  thlugs 
worked  about  a  ripsaw  In  the  basement 
The  ripsaw  was  installed  in  a  table  about 
4  feet  wide  and  12  feet  long  and  propelled 
by  motive  power  attached.  The  table  and 
ripsaw  stood  in  the  basement  of  defendant's 
building,  which  was  more  or  less  dark.  It 
appears  that  the  basement  was  lighted  by 
two  small  windows  about  40  feet  distant 
from  the  work  table  and  one  incandescent 
electric  light  suspended  from  the  ceiling 
some  3  or  4  feet  from  the  saw.  The  evidence 
tends  to  prove  that  the  light  was  poor,  but 
plaintiff  said  it  was  sufficient  to  enable  him 
to  see  when  operating  the  saw.  At  the  time 
of  his  injury  and  immediately  before,  plain- 
tiff had  been  using  the  saw  to  rip  a  number 
of  strips,  and  finished  that  task  in  so  far  as 
the  ripping  was  concerned.  Thereupon  he 
pulled  the  lever  through  which  the  power 
was  disconnected  and  waited  for  a  minute 
and  a  half  or  two  minutes  for  the  saw  to 
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Stop.  The  saw,  it  is  said,  was  circular  in 
character  and  about  14  Inches  in  diameter. 
It  was  installed  about  the  center  of  the  top 
of  the  table,  and  as  much  as  5  inches  of  it 
protruded  above  the  top.  When  in  operation, 
of  course,  it  revolved  rapidly,  and  the  evi- 
dence is  that  it  usually  stopped  and  became 
stationary  about  a  minute  or  a  minute  and  a 
half  after  the  power  was  disconnected.  Aft- 
er disconnecting  the  power,  plaintiff  says  he 
waited  the  usual  length  of  time  for  the  saw 
to  stop,  looked  at  it,  and,  in  the  dim  light, 
thought  it  bad  done  so,  whereupon  he  reach- 
ed beyond  to  take  up  from  the  table  the  strip 
which  he  had  ripped  oft,  and  at  the  instant 
the  incandescent  light  diminished  so  as  to 
render  him  unable  to  see  the  saw,  and,  in 
drawing  his  hand  backward  with  the  strip, 
it  came  in  contact  with  the  teeth  of  the  saw 
still  in  motion  and  severed  his  finger. 

The  petition  describes  the  situation  of  the 
saw  in  the  basement,  the  poor  light  afforded, 
and  proceeds  to  charge  that  defendant  was 
negligent  in  requiring  plaintiff  to  work  about 
the  unguarded  ripsaw  in  a  basement  so  insuf- 
ficiently lighted.  Of  course,  the  gravamen 
of  the  charge  pertains  to  the  violation  of  the 
statutory  duty  with  respect  of  such  matters, 
but  the  insufficient  light  is  interwoven  there- 
with as  if  to  augment  the  negligent  conduct 
of  defendant  The  statute  declared  upon  is 
as  follows: 

"The  belting,  shafting,  machines,  machinery, 
gearing  and  drums,  in  all  manufacturing,  me- 
chanical and  other  establishments  in  this  state, 
when  so  placed  as  to  b6  dangerous  to  persons 
employed  therein  or  thereabout  while  engaged 
in  their  ordinary  duties,  shall  be  safely  and  se- 
curely guarded  when  possible ;  if  not  possible, 
then  notice  of  its  danger  shall  be  conspicuouBly 

gosted  in  such  establishments."     Section  7828, 
L.  S.  1909. 

There  is  an  abundance  of  evidence  in  the 
record  tending  to  prove  that  defendant  could 
have  installed  a  guard,  known  as  a  "scissor 
hinge,"  over  the  saw,  which  would  have 
prevented  the  injury  complained  of,  and  yet 
not  have  interfered  with  its  efficiency  as  a 
ripsaw.  No  such  guard  was  installed,  and, 
indeed,  no  guard  whatever,  for  that  matter, 
was  provided  therefor.  It  Is  argued  the 
judgment  should  be  reversed  because  it  is 
said  defendant  may  not  be  regarded  as  hav- 
ing violated  the  statute  for  that  the  evidence 
does  not  affirmatively  disclose  the  saw  could 
have  been  "safely  and  securely  guarded"  so 
as  to  have  prevented  injury  whatever.  But, 
obviously,  such  is  a  question  for  the  jury. 
It  is  said  that  any  guard  to  be  installed 
about  the  saw  must  leave  an  unguarded 
space  between  the  table  and  the  guard  above 
it  through  which  the  strip  of  timber  on  which 
the  ripping  is  done  should  pass,  and  so  much 
at  least  as  is  unguarded  entails  some  risk  of 
injury.  But  be  this  as  it  may,  the  evidence 
is  that  the  saw  could  have  been  sufficiently 
and  securely  guarded  so  as  to  have  prevented 
the  injury  in  the  instant  case,  and  we  regard 
this  as  sufficient.    Of  coarse,  if  such  a  guard 


were  installed  and  it  appeared  plaintiff  tack- 
ed his  fingers  beneath  the  guard  and  against 
the  saw  as  suggested  in  the  hypotheses  ad- 
vanced in  the  argument,  another  question 
would  arise.  Suffice  to  say,  no-  such  question 
appears  in  the  case,  and  the  jury  found  the 
fact  to  be  that  the  saw  could  have  been  safe- 
ly and  securely  guarded  so  as  to  prevent  the 
injury  complained  of. 

[2-4]  But  it  is  argued  plaintiff  must  be  de- 
clared negligent  as  a  matter  of  law,  for  it 
appears  he  placed  his  finger  against  the  teeth 
of  the  saw  immediately  before  him.  It  Is 
true  the  question  concerning  ttiis  matter  is 
not  entirely  free  from  doubt.  But  if  it  be 
one  about  which  reasonable  minds  may  differ, 
then  it  Is  for  the  Jury.  See  Shamp  v.  Lam- 
bert, 142  Mo.  App.  56T,  121  S.  W.  770.  No  one 
can  doubt  that  the  duty  devolved  upon  plain- 
tiff to  exercise  ordinary  care  for  his  own  safe- 
ty while  working  about  the  saw,  and  the  ques- 
tion is  to  be  considered  with  reference  to  the 
conduct  of  an  ordinarily  prudent  man  under 
the  same  or  similar  circumstances.  It  is  true 
plaintiff  was  familiar  with  the  saw  and  had 
operated  it  frequently  before.  He  admits 
that  he  knew  it  was  dangerous  and  liable  to 
sever  a  finger  permitted  to  come  in  contact 
with  it.  But  he  says,  too,  the  saw  always 
theretofore  stopped  revolving  a  minute  or  a 
minute  and  a  half  after  the  power  was  dis- 
connected; that  on  this  occasion,  having  com- 
pleted the  task  of  sawing,  he  pulled  the  lever, 
disconnected  the  power,  and  waited  for  a 
minute  and  a  half  or  two  minutes  for  the  saw 
to  stop.  The  basement  was  poorly  lighted : 
the  two  small  windows  were  some  40  feet 
away  and  only  one  incandescent  light  liad 
been  furnished  by  defendant  at  the  worldng 
place.  This  light,  it  is  said,  hung  some  3  or 
4  feet  distant  from  the  saw.  Plaintiff  says, 
after  waiting  a  minute  and  a  half  or  two 
minutes,  he  looked  at  the  saw  to  discern  if  It 
were  still  moving,  but  because  of  the  poor 
light  was  led  to  believe  it  had  stopped,  and 
thereupon  immediately  reached  forward  to 
pick  up  the  strip  from  the  working  table. 
Simultaneously  with  reaching  forward,  tbe 
glow  of  the  one  Incandescent  light,  which  was 
under  defendant's  control,  suddenly  diminish- 
ed so  as  to  envelop  the  situation  in  almost 
complete  darkness  for  an  instant,  and  as  he 
drew  tiis  band  back  with  the  strip  he  came 
in  contact  with  the  saw,  still  revolving.  We 
cannot  say  on  these  facts,  as  a  matter  of  law, 
that  no  ordinarily  prudent  man  would  have 
done  likewise  under  the  same  circumstances. 
Although  the  case  is  similar  to,  it  is  not  iden- 
tical in  principle  with,  Kelley  v.  Oalumet 
Woolen  Co.,  177  Mass.  128,  58  N.  E.  182,  for 
there  the  plaintiff  actually  groped  in  the 
dark  amid  dangers  which  beset  the  place. 
In  other  words,  in  that  case  the  darkness 
came  upon  the  scene  first,  and  after  the  in- 
candescent light  had  gone  out  plaintiff  grop- 
ed with  his  hands  in  the  dark  In  an  endeavor 
to  reach  the  shipper  In  order  to  stop  the  ma- 
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chine  with  bis  left  hand,  and  In  tUs  wise  wan 
Injured  tbrougli  permitting  his  right  hand  to 
come  in  contact  with  and  be  crushed  by  the 
quadrant  gear.  There  the  machinery  was 
known  by  the  injured  party  to  be  in  operation 
and  moving  at  full  blast.  Upon  the  going 
out  of  the  light,  he  Toluntarlly  pnt  forward 
his  hand  In  a  place  of  known  danger  and  re- 
ceived his  injury.  Here  the  situation  was 
different.  The  light  was  normal  but  dim  at 
the  time  plaintiff  looked  at  the  saw  after 
waiting  a  sufficient  period  for  It  to  stop,  and, 
as  he  says,  it  appeared  to  be  motionless.  Or- 
dlnaiy  care  would  require  him  to  wait  a  suf- 
ficient length  of  time  for  the  saw  to  stop, 
and  this  he  says  he  did  according  to  the  usu- 
al course.  The  light  was  dim,  though  nor- 
mal, at  the  time — that  Is,  such  light  as  had 
prerailed  all  the  while — and  with  its  aid 
plaintiff  appears  to  have  made  such  an  ob- 
servation as  an  ordinarily  prudent  person 
might  in  the  drcnmstancee  which  prevailed. 
It  is  tme  the  saw  had  not  entirely  stopped  at 
the  time,  but  it  appeared  to  him  as  though 
It  bad,  and  thereupon  be  put  forward  his 
hand  to  pick  up  the  strip  beyond  it.  Simul- 
taneously with  this  movement,  the  Incandes- 
cent light  flickered  out,  and  he  withdrew  his 
band  with  the  strip;  but  In  the  darkness  of 
the  Instant  brought  his  finger  in  contact  with 
the  moving  saw.  There  is  a  principle  In  the 
law  of  negligence  available  to  plaintiff  here 
which  proceeds  to  alleviate  the  consequence 
of  one's  conduct  under  the  stress  of  shock  or 
surprise  produced  by  the  act  of  defendant 
at  the  time.  At  most,  one  may  not  be  held  to 
account  for  more  than  "ordinary  care,"  and 
tliat  is  such  care  as  an  ordinarily  prudent 
person  would  be  expected  to  exercise  in  the 
circumstances  of  the  case.  Such  care  and 
the  conduct  of  a  party  in  judgment  Is  to  be 
considered  with  reference  to  the  particular 
circumstances  which  obtain  at  the  time,  and. 
If  it  appear  that  some  change  of  conditions  is 
suddenly  thrust  upon  him  tending  to  discon- 
cert the  senses  for  the  moment,  it  Is  compe- 
tent to  reckon  with  this  fact  along  with  the 
others.  In  this  view,  an  act  which  might  ordi- 
narily be  regarded  negligent  as  a  conclusion  of 
law  Is  frequently  mitigated  or  excused  in  a 
measure  so  as  to  render  It  a  matter  for  the 
jury  if  It  appears  to  have  been  occasioned  un- 
der sudden  shock  or  surprise.  See  Dutzi  v.  Get 
sel,  23  Mo.  App.  676.  Here  the  light  sudden- 
ly went  out  simultaneously  with  plaintiff's 
reach  for  the  strip,  and  no  doubt  this  fact 
tended  to  disconcert  him  for  the  time  so  as  to 
remove  the  possibility  of  deliberation  on  the 
best  course  to  pursue.  Having  advanced  his 
hand  to  take  up  the  strip,  be  did  so  in  the 
dark  and  withdrew  It  to  the  hurt  complained 
of.  No  doubt,  as  counsel  has  well  said,  the 
Injury  came  because,  forsooth,  the  body  could 
not  respond  as  quickly  as  the  senses  could 
perceive.  We  believe  the  question  of  plain- 
tiff's contributory  negligence  was  one  for  the 
jury. 


[S]  Plaintiff's  second  instruction  submits 
the  case  to  the  jury  as  for  a  violation  of  the 
statute  and  treats  conjunctively  therewith 
the  matter  of  insufficient  light  in  the  base- 
ment. The  theory  of  the  Instruction  Is  that 
defendant  waa  remiss  in  its  duty  not  only  in 
failing  to  guard  the  saw  but  ta  furnishing 
plaintiff  such  unguarded  saw  with  which  to 
work  in  the  poorly  lighted  basement.  The 
Jury  were  directed  thereby,  and  a  verdict  for 
plaintiff  was  authorized  if  he  could  not  by 
the  exercise  of  "ordinary  care  at  the  time 
see  that  said  saw  was  still  revolving,  and 
further  believed  from  the  evidence  that  the 
defendant  tailed  to  use  ordinary  care  to  safe- 
ly and  securely  guard  said  saw,  and  failed 
to  use  ordinary  care  to  furnish  reasonably 
adequate  light  in  the  place  in  which  said  saw 
was  located."  It  is  said  that  so  much  of  the 
Instruction  as  submits  the  matter  of  defend- 
ant's omission  of  care  to  furnish  an  adequate 
light  Is  erroneous  because  plaintiff  testified 
as  he  did  that  the  light,  though  poor,  was 
sufficient  for  him  to  perform  the  task  of  rip- 
ping the  strips.  It  is  argued  that  this  por- 
tion of  the  instruction  is  not  supported  by  the 
evidence  because  plaintiff  so  testified.  But 
we  are  not  persuaded  the  Judgment  should 
be  reversed  because  of  this,  for,  though  plain- 
tiff  testified  as  above  stated,  he  testified,  too, 
that  upon  looking  at  the  saw,  after  waiting  a 
minute  and  a  half  or  two  minutes  for  it  to 
stop,  he  did  not  discern  it  was  moving  be- 
cause of  the  insufficient  light  The  matter 
of  the  sudden  diminishing  of  the  light  at  the 
time  of  the  injury  counts  more  particularly 
on  the  question  of  contributory  negligence 
and  is  not  to  be  considered  here  for  the  rea- 
son it  does  not  appear  such  occurred  through 
defendant's  fault.  But  no  one  can  doubt  that 
the  obligation  of  ordinary  care  resting  on  de- 
fendant required  it  to  furnish  an  adequate 
light  to  enable  plaintiff  to  see  while  operating 
the  saw  in  ripping  the  strips  and  until  It  had 
ceased  its  motion  after  the  power  was  de- 
tached, and  this,  too,  independent  of  and 
apart  from  the  sudden  diminishing  of  the 
light  which  presently  occurred.  It  may  be 
that,  while  he  was  bended  over  the  table 
feeding  the  saw  in  the  usual  fashlcm,  the 
light  was  ample  for  the  task;  but,  when  the 
ripping  process  was  completed  and  he  stood 
erect  beside  the  table,  as  the  saw  gradually 
lessened  its  speed,  it  would  seem  the  obliga- 
tion to  furnish  adequate  light  continued  so 
that  he  might  see  whether  it  stopped  or  not 
As  to  this  feature  of  the  case,  the  evidence, 
apart  from  that  concerning  the  sudden  dark- 
ness, amply  supports  the  instruction,  and  we 
regard  it  well  enough.  However,  the  finding 
with  respect  to  the  light  at  that  time  is  by 
the  conjunction  "and"  required  in  addition  to 
the  finding  of  facts  under  the  statute  which 
affixes  liability  on  defendant  At  most,  such 
matter  complained  of  Is  but  the  finding  of 
an  additional  fact  of  negligence  In  conjimc- 
tlon  with  the  liability  on  the  statute  and  not 
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as  a  separate  predicate  of  liability  entirely. 
Tills  being  true,  defendant  may  not  complain. 

There  are  other  questions  suggested  in  the 
brief,  but  we  do  not  regard  them  as  possess- 
ing stifflclent  merit  to  warrant  discussion  In 
the  opinion.  The  arguments  concerning  them 
liave  been  considered  and  are  overmled. 

The  Judgment  should  be  affirmed.  It  Is  so 
ordered. 

REXNOLDS,  P.  J.,  and  ALLEN,  3.,  concur. 


KOGERS  ▼.   STAG   MINING  CO.  et  al. 
(No.  1385.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

12,    1914.      Rehearing  Denied 

Dec.  81,  1914.) 

1.  COBPOBATIONS    (I    216*)     —    LlABILWr    OF 

STocKHor-DUBS— Law  Qovebnino. 

Wliile  the  liability  of  stockholders  for  un- 
paid obligations  of  the  corporation  is  contrac- 
tual, the  laws  of  the  state  authorizing  the  cor- 
poration to  be  formed  enter  into  and  become  a 
part  of  the  contract,  and  the  liability  imposed 
must  be  determined  by  the  laws  of  such  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  829-834;  Dec.  Dig.  {  216.*] 

2.  COBPOBATIONS  (S  239*)  —  LlABIUTT  OF 
STOCKHOI^DEHS— STATUTOBT    AND    CONSTITTJ- 

TioNAL  Provisions  —  "Dues"  —  "Contbaot- 

KD"— "ACCBUBD." 

Under  Const  art.  12,  §  9,  providing  that 
dues  from  private  corporations  shall  be  secured 
by  such  means  as  may  be  prescribed  by  law,  but 
that  no  stockholder  shall  be  individually  lia- 
ble in  any  amount  above  the  amount  of  stock 
owned  by  him.  Rev.  St  1909,  f  3004,  provid- 
ing that  if  an  execution  shall  be  issued  against 
a  corporation  and  there  cannot  be  found  any 
property  whereon  to  levy  it  may  be  issued 
against  any  of  the  stockholders  to  the  extent  of 
the  unpaid  balance  of  the  stock  owned  by  them, 
and  section  3006,  providing  that  if  any  cor- 
poration dissolves  leaving  debts  unpaid  a  suit 
may  be  maintained  against  the  stockholders 
without  joining  the  corporation,  stockholders 
are  liable  on  judsments  against  the  corporation 
for  torts  as  well  as  judgments  on  contract; 
especially  in  view  of  the  use  of  the  word  "dues^ 
which,  prior  to  the  adoption  of  the  Constitu- 
tion, had  been  construed  to  include  tort  dam- 
ages as  well  as  contract  debts,  and  the  omis- 
sion of  the  words  "contracted"  or  "accrued," 
which,  when  applied  to  debts,  at  least  in  penal 
statutes,  limits  them  to  tliose  arising  on  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  919-922 ;    Dec.  Dig.  «  289.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dues;  Accrue;  Con- 
tracted.] 

3.  cobpobations  (§  232*)  —  llabilitt  of 
Stockholdebs  —  Payment  fob  Stock  in 
Pbopbbtt. 

Rev.  St  1909,  $  8339,  as  amended  by  Acts 
1911,  p.  148,  requiring  the  articles  of  agree- 
ment of  corporations  to  state,  among  other  facts, 
that  the  authorized  capital  stock  has  been  paid 
in  money  or  property  of  the  full  value  thereof, 
and  providing  that  if  any  part  of  the  capital 
stock  is  paid  in  property,  an  itemized  descrip- 
tion of  the  property  setting  out  the  cash  value 
of  the  items  shall  be  given,  and  that  no  stock 
shall  be  issued  unless  actually  paid  for  at  its 
par  value  in  cash  or  in  property  of  a  cash  value 
equal  to  the  par  value,  does  not  preclude  a 
judgment   creditor  of  the  corporation,  seeking 


to  enforce  the  liability  of  stockholdeis,  from 
showing  that  inroperty  received  in  payment  of 
stock  was  not  of  the  value  stated  in  the  arti- 
cles of  agreement ;  especially  in  view  of  Const 
art.  12,  1  8,  and  Rev.  St.  1909,  (  2981,  pro- 
hibiting the  issuance  of  stock  or  bonds  except 
for  money,  labor,  or  property  actually  received. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  gg  879,  880,  883,  884,  987 ;  Dec  Dig. 

4.    COBPOBATIONS     (I    232*)    —    LlABILITT    OF 

Stockholdebs  —  Paticknt  fob  Stock  m 

Pbopebtt 

Rev.  St!  1909,  {f  2976,  3340,  requiring  a 
copy  of  articles  of  mcorporation  to  be  filed 
with  the  Secretary  of  State  and  recorded  in 
the  county  where  the  corporation  is  located, 
does  not  give  such  notice  to  all  the  world  of 
the  facts  stated  in  the  articles  of  incorporation 
as  to  prevent  one  seeking  to  enforce  a  judgment 
for  wrongful  death  against  the  stockholders 
from  showing  that  property  received  in  pay- 
ment for  stock  was  not  of  the  value  stated  in 
the  articles  of  incorporation,  within  the  rule 
that  a  person  dealing  with  a  corporation,  know- 
ing tliat  it  has  accepted  certain  property  in 
full  payment  of  stock,  is  estopped  to  claim  that 
the  stock  is  not  fully  paid  up. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  879,  880,  883,  884,  987;  Dec  Dig. 

Appeal  from  Circuit  Court,  Jasper  Coootj: 
Joseph  D.  Perkins,  Judge. 

Suit  by  Ada  Rogers  against  tlie  Stag  Min< 
ing  Company  and  others.  From  a  Judgment 
for  defendants  on  demurrer,  plalntlO  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Frank  H.  Lee,  Ray  Bond,  and  R.  H.  Davis, 
all  of  J(vlin,  for  appellant  Walden  &  An- 
drews, of  Joplin,  and  H.  W.  Onrrey  and  Geo. 
V.  Farris,  both  of  Webb  City,  for  respondents. 

STTJRGIS,  J.  This  is  a  suit  to  enforca 
against  defendants  Toder  and  Larkin,  as 
original  stockholders  in  the  defendant  Stag 
Mining  Company,  a  corporation,  the  collec- 
tion of  an  unsatisfied  Judgment  against  that 
corporation.  A  demurrer  to  the  petition  was 
sustained. 

The  material  facts  admitted  by  the  demnr- 
rer  are  these:  That  the  defendant  Stag  Min- 
ing Company  is  a  Missouri  corporation  liaF- 
ing  a  capital  stock  of  $48,000 ;  that  plaintiff 
obtained  a  Judgment  against  it  for  negllgenoe 
resulting  in  the  death  of  her  husband ;  that 
an  execntlon  was  issued  thereon  and  re- 
turned not  satisfied,  the  defendant  corpo- 
ration being  insolvent;  that  defendants  Yoder 
and  Larkin  are  two  of  the  three  original 
incorporators  of  said  company  and  have  been 
and  are  large  stockholders  therein ;  that  the 
entire  capital  stock  of  said  corporation,  as 
stated  and  set  forth  in  the  articles  of  incoi^ 
iwratlon,  was  paid  up  in  property,  to  wit,  a 
mining  plant  and  lease,  therein  described  and 
valued  at  the  entire  capital  stock,  but,  in 
fact,  not  worth  over  $1,000,  as  the  defendant 
stockholders  well  knew. 

Two  questions  are  thereby  presented  for 
onr  consideration:    First,   whether   a  Jndg- 


•For  other  cues  ace  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  t  Rep'r  Indezet 
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ment  creditor  can  avail  himself  of  the  rem- 
edy provided  against  stockholders  for  fail- 
ure to  pay  their  stock  subscriptions  when  the 
Judgment  arises  from  tort.  Second,  whether, 
under  our  present  statute  (Acts  of  1911,  p. 
149),  the  capital  stock  being  t)ald  In  prop- 
erty at  a  fixed  valuation  and  so  stated  In 
the  articles  of  Incorporation,  a  Judgment 
creditor  can  show  ttiat  the  property  Is  not 
of  the  value  fixed,  and  thereby  that  the  stock 
subscription  is  not  fully  paid.  It  is  Just  to 
remark  that  we  are  much  assisted  in  the 
proper  solution  of  these  propositions  by  the 
able  and  exhaustive  briefs  of  counsel  for 
either  side  wherein  the  authorities  pro  and 
con  are  ably  and  exhaustively  collected,  dis- 
cussed, and  distinguished. 

[1]  As  to  the  first  of  these  propositions,  it 
will  t>e  found  that  most  of  the  authorities 
agree  that  the  proper  solution  depends  largely 
on  the  Intent  and  wording  of  the  constitu- 
tional and  statutory  provisions  of  the  various 
states  imposing  liability  on  the  stockholders 
for  unpaid  obligations  of  the  corporation. 
We  may  grant  that  such  obligations  are  con- 
tractual and  grow  out  of  the  stockholders' 
voluntary  subscription  of  stock.  Tet  the  laws 
of  the  state  authorizing  the  corporation  to 
be  formed  and  to  exist  enter  into  and  be- 
come a  part  of  that  contract,  and  the  liabili- 
ty Imposed  must  be  determined  by  the  laws 
of  such  state. 

[2]  An  early  and  leading  case  on  this  sub- 
ject, and  one  cited  In  many  of  the  authorities 
hereinafter  referred  to,  is  Cable  v.  McCune, 
26  Mo.  371,  72  Am.  Dec  214,  which  arose 
under  the  statute  of  1845,  making  stock- 
holders liable  for  the  "debts"  of  the  corpo- 
ration "then  existing"  and  thereafter  "con- 
tracted" for  failure  to  publish  an  annual 
notice  showing  "the  existing  debts  of  the  cor- 
poration." The  demand  sued  for  grew  out  of 
a  tort  of  the  corporation.  It  will  be  first 
noted  that  this  statute  does  not  deal  with 
unpaid  stock  subscription,  but  Imposed  a  pen- 
alty on  the  stockholders  for  failure  to  publish 
the  required  notice.  The  court  held  this 
statute  to  be  penal  and  not  remedial,  and 
this,  as  we  shall  see,  is  an  important  dis- 
tinction. The  court  further  held  that  the 
statute  then  under  consideration,  being  strict- 
ly construed,  by  its  terms  imposed  a  liability 
for  a  Umited  kind  of  demands  only,  to  wit, 
those  arising  from  contract  ^d  not  for  tort 
In  discussing  this  matter,  the  court  said: 

"The  qaestlon,  however,  here  is :  What  class 
of  demands  is  embraced  within  the  words  'debts 
contracted'?  Our  Legislature  did  not  eo  the 
lenfcth  which  others  have  in  fixing  the  liabili- 
ties of  the  stockholders  of  these  manufacturing 
corporations.  They  did  not  enact,  as  in  many 
other  states  it  is  enacted,  that  the  stockholders 
should  be  responsible  for  every  liability  estab- 
lished against  the  corporation,  and  which  its 
assets  turned  out  insufficient  to  meet.  Such 
statutes  as  these,  creating  a  general  and  de- 
termined liability  not  dependent  on  circum- 
stances, becoming  as  It  were  a  part  of  the  very 
essence  of  the  charter,  may  reasonably  admit 
of  a  very  different  construction  from  a  law 
which  seems  to  recognise  the  general  principle 


of  individual  irreeponmbility  subject  to  a  very 
limited  exception,  and  only  ventures  to  hold 
out  such  responsibility  as  a  penalty  for  a  failure 
on  the  part  of  its  managers  to  perform  certain 
acts  directed  in  the  law  and  supposed  to  fur- 
nish some  advantages  to  the  public." 

The  court  then  distinguishes  that  case  from 
Carver  v.  Bralntree  Mfg.  Co.,  2  Story,  432, 
Fed.  Cas.  No.  2,486,  holding  that  the  stock- 
holders' liability  extends  to  tort  debts,  largely 
because  of  a  different  wording  of  the  Massa- 
chusetts statute  making  it  a  remedial  one. 
The  Cable  v.  McCune  Case,  supra,  was  fol- 
lowed in  Cable  v.  Oaty,  84  Mo.  573,  86  Am. 
Bee  126,  construing  in  a  similar  manner  a 
then  statute  of  this  state  Imposing  on  the  di- 
rectors of  a  corporation  liability,  with  some 
limitations,  for  debts  "existing  and  contract- 
ed" in  excess  of  the  capital  stock  of  the  cor- 
poration.   The  court  again  remarked: 

"It  is  very  clear,  from  the  language  and  ob- 
vious purpose  of  the  section,  that  the  debts, 
which  must  exceed  in  amount  the  capital  stock 
paid  in  to  subject  the  directors  to  liability, 
must  be  debts  voluntarily  created  by  them  or 
under  their  authority.  •  •  *  The  language 
of  the  section  seems  to  apply  only  to  one  kind 
of  liabilities  of  the  corporation,  and  to  make  the 
directors  liable  to  pay  the  same  debts  which 
con^tute  debts  of  the  company,  in  excess  of 
the  capital  stock  paid  in,  and  no  other.  The 
claim  of  the  plaintiffs  is  not  a  debt  voluntarily 
created  by  the  directors  or  under  their  author- 
ity, and  u  excluded  by  its  character  from  the 
number  of  those  for  which  the  directors  may  be 
personally  liable." 

Since  these  decisions  we  have  adopted  a 
new  Constitution  and  new  statutes,  and  it  is 
important  to  note  the  new  provisions.  Sec- 
tion 9,  art  12,  of  our  Constitution,  reads: 

"Stockholders,  Extent  of  Liability.— Dues 
from  private  coriwrations  shall  be  secured  by 
such  means  as  may  be  prescritied  by  law,  but  in 
no  case  shall  any  stockholder  be  individually 
liable  in  any  amount  over  or  above  the  amount 
of  stock  owned  by  him  or  her." 

The  statute  particularly  invoked  in  this 
suit,  enacted  to  carry  out  this  provision  of 
the  Constitution,  provides:    • 

"If  any  execution  shall  have  been  issued 
against  any  corporation,  and  there  cannot  be 
found  any  property  or  effects  whereon  to  levy 
the  same,  then  such  execution  may  be  issued 
against  any  of  the  stockholders  to  the  extent  of 
the  amount  of  the  unpaid  balance  of  such  stock 
by  him  or  her  owned:  Provided,  always,  that 
no  execution  shall  issue  against  any  stockholder 
except  upon  an  order  of  the  court  in  which  the 
action,  suit  or  other  proceedings  shall  have  been 
brought  or  instituted,  made  upon  motion  in  open 
court,  after  sufilcient  notice,  in  writing,  to  the 
person  sought  to  be  charged;  and,  upon  such 
motion,  such  court  may  order  execution  to  issue 
accordingly ;  and  provided  further,  that  no 
stockholder  shall  be  individually  liable  in  any 
amount  over  and  above  the  amount  of  stock 
owned."    B.  S.  1909,  i  3004. 

Section  3006,  R.  S.  1909,  pro\'ides  that  if 
any  corporation  dissolves,  leaving  "debts  un- 
paid," a  suit  may  be  maintained  against  the 
stockholders  without  Joining  the  corporation, 
and,  in  case  of  Judgment  being  paid  by  one 
or  more  stockholder  defendants,  be,  or  they, 
shall  have  an  action  for  contribution  against 
the  other  stockholders. 

The  case  of  Carver  v.  Bralntree  Mfg.  Co., 
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2  Story,  4S2,  Fed.  Cas.  Na  2,486,  written 
by  one  of  our  most  eminent  jurists,  which  Is 
cited  and  distinguished  In  the  Cable  v.  Mc- 
Cune  Case,  supra,  construed  a  statute  pro- 
viding that  "every  person  who  shall  bec<Hiie 
a  member  of  any  manufacturing  corjKtratlon 
*  *  *  shall  be  liable  In  bis  Individual  ca- 
pacity for  all  debts  contracted  during  the 
time  of  his  continuing  a  member  of  such  cor- 
poration," as  is  pointed  out  In  Chase  t.  Car- 
tls,  113  U.  S.  452,  5  Sup.  Gt  554,  28  L.  Ed. 
1038,  and  Justice  Story,  holding  this  to  be 
a  remedial  statute,  construes  the  word 
"debts"  as  equivalent  to  the  word  "dues," 
and  the  word  "contracted"  as  equivalent  to 
the  word  "Incurred,"  and  thus  construed  to 
be  broad  enough  to  include  demands  based 
on  torts.  Other  courts,  including  those  of 
Massachusetts,  have  since  held  that  this  Is  a 
strained  construction  put  on  these  words  and 
in  construing  similar  statutes  have  declined 
to  follow  that  case. 

Oar  Supreme  Conrt,  in  the  Cable  t.  Mc- 
Cnne  Case,  snpra,  cited  and  followed  the  case 
of  Heacock  v.  Sherman,  14  Wend.  68,  a  New 
York  case,  which  construed  a  statute  making 
the  stockholders  liable  "for  all  debte  con- 
tracted by  the  said  corporation"  to  the 
amount  of  the  stock  he  may  hold  "at  the 
time  the  debt  accrued,"  and  that  any  person 
having  "any  demand"  might  sue  such  stock- 
holders individually.  That  court  said  that 
the  word  "demand"  was  broad  enough  to  in- 
clude damages  arising  from  tort,  but  that 
the  whole  statute  shows  that  only  "debts 
contracted"  were  intended  to  be  Included, 
and  that  it  did  not  cover  damages  arising 
for  tort  So  that  both  the  cases  thus  cited 
by  our  Supreme  Court  hold  that  the  word 
"dues"  and  '"demands"  axe  broad  enough 
to  include  damages  for  torts  and  should  be 
BO  held  unless  restricted  by  other  words  and 
the  contest.  Our  Supreme  Court  also  said, 
in  the  case  Just  dted,  that  It  did  not  perceive 
any  reason  for  a  distinction  in  the  kinds  of 
liabilities  imposed  on  stockholders;  and  it 
is  apparent  that  the  conrt  held  that  only 
contract  debts  were  Included  in  the  statute 
then  construed,  because  the  same  was  penal 
and  so  limited  the  liability  by  its  terms. 

Is  it  not  reasonable  to  suppose,  therefore, 
that  the  framers  of  the  new  Constitution  had 
in  mind  these  decisions  of  our  Supreme  Court- 
and  chose  the  very  word  "dues,"  which  it 
was  held  would  include  tort  damages  as  well 
as  contract  debts,  and  omitted  all  limiting 
words  such  as  "contracted"  or  "accrued," 
which,  when  applied  to  "debts,"  at  least  in 
penal  statutes,  limits  the  same  to  those  aris- 
ing ex  contractu?  This  constitutional  provi- 
sion is  mandatory  on  the  Legislature,  and 
we  do  not  think  the  Legislature  has  in  any 
manner  narrowed  the  "dues,"  which,  by  the 
Constitution,  are  to  be  secured  by  the  indi- 
vidual liability  of  the  stockholders  by  the 
statutory  provisions  above  quoted.  The  stat- 
ute  most  in  point   broadly   provides   that. 


when  Judgments  cannot  be  collected  by  ^e- 
cution,  the  return  of  any  execution  against  a . 
corporation  unsatisfied  gives  a  basis  for  an 
order  for  execution  against  the  stockholders 
to  the  amount  nnpald  on  their  stock.  This 
certeinly  makes  no  distinction  between  Jndg- 
mente  founded  on  torte  and  those  founded 
on  contract.  The  word  "any"  covers  the 
whole  field  of  executions  on  Judgments.  Nor 
do  we  think  the  word  "debts,"  used  in  sec- 
tion 3006,  supra,  in  reference  to  the  liability 
of  stockholders  of  dissolved  corporations, 
having  no  restrictive  words  limiting  same  to 
those  arising  ex  contractn,  ought  to  be  so 
construed,  although  this  section  Is  not  here 
specially  involved. 

There  are  a  number  of  decisions  support- 
ing these  views  in  construing  similar  consti- 
tutional and  statutory  provisions  of  other 
states.  The  case  of  Rider  v.  Fritehey,  49  Ohio 
St  286,  30  N.  E.  692,  16  L.  R.  A.  513,  arose 
under  a  constitutional  provision  almost  ex- 
actly like  ours,  except  that  the  liability  of  a 
stockholder  is  for  an  amount  equal  to  his 
stock  over  and  above  any  amount  unpaid 
thereon.  The  conrt  held  this  provision  to  be 
remedial  and  not  penal,  and  that  the  word 
"dues"  includes  Judgments  for  torts.  The 
court  concedes  that  where  the-lIabUity  Is  Im- 
posed as  a  penalty  for  the  omission  to  per- 
form some  act  required  by  statute,  as  was 
the  case  In  Cable  v.  McCune,  supra,  the 
weight  of  the  authorities  is  the  other  way. 

This  case  is  followed  in  Flennlken  v.  Mar- 
shall, 43  S.  C.  80,  20  S.  E.  788,  28  L.  R.  A. 
402,  arising  under  an  Identical  constitution- 
al provision,  and  it  is  there  held  that  the  con- 
stitutional provision  requiring  the  "dues"  of 
a  corporation  to  be  secured  by  stockholders' 
liability  is  mandatory,  and  that  the  statutes 
enacted  to  carry  out  this  provision,  though 
using  the  word  "debts,"  will  be  held  to  have 
used  it  in  a  broad  sense  to  include  damages 
for  torte  as  well  as  debts  by  contract 

In  Powell  v.  Oregonian  By.  Co.  (C.  C.)  36 
Fed.  726,  2  U  R.  A.  270,  it  was  held  that  a 
statute  making  a  stockholder  liable  for  the 
"indebtedness"  of  the  corporation  to  the 
amount  of  unpaid  stodc  is  remedial  and 
broad  enough  to  cover  a  Judgment  founded 
on  tort. 

Henley  v.  Myers,  76  Kan.  723,  93  Pac.  168, 
173,  17  L.  R.  A.  (N.  8.)  779,  is  a  well- 
considered  case  arising  under  a  consti- 
tutional provision  using  the  word  "dues"  and 
very  similar  to  ours  and  a  statute  enacted 
thereunder  imposing  on  stockholders  liability 
"to  the  creditors"  for  any  unpaid  subscrip- 
tions, and,  in  addition  thereto,  an  amount 
equal  to  the  par  value  of  the  stock  owned  by 
them,  such  liability  "to  be  considered  as  as- 
set of  the  corporation  in  the  event  of  insol- 
vency." The  court  noted  the  apparent  con- 
flict in  the  authorities  and  said : 

"Manifestly  the  qaestion  whether  a  stockhold- 
er must  respond  to  a  demand  ot  the  character 
here  involved  (tort)  depends  upon  the  language 
of  the  constitutional  or  statutory  proviaiona  in 
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Tirtne  ot  which  the  liability  is  aaaerted.  The 
decisiona  for  the  moat  part  turn  opon  the  force 
to  be  given  to  the  word  'debt'  While  the  stat- 
ute under  consideration  does  not  use  that  word, 
much  the  same  effect  la  produced  by  its  em- 
ployment of  the  term  'creditors'  to  describe 
those  for  whose  benefit  the  remedy  is  furnished. 
(Citing  cases.)  •  •  •  Nearly  all  of  these 
cases  are  controlled  by  one  or  the  other  of  these 
two  reasons:  (1)  That  the  statnte  to  be  con- 
strued is  penal,  the  stockholder's  liability  being 
incurred  only  as  a  penalty  for  some  act  or 
omission  of  the  directors,  and  on  that  account  a 
strict  construction  is  required.  (2)  That  the 
statute  uses  some  expression  beyond  the  mere 
word  'debt' — for  instance,  'debt  contracted' — In- 
dicating that  only  contractual  obligations  are 
within  its  purview.  Neither  of  these  reasons 
can  have  any  application  here.  The  statute 
quoted  is  clearly  remedial,  and,  beyond  the  bare 
use  of  the  word  'creditors,'  there  is  nothing  in 
its  language  to  suggest  a  umitation  of  its  bene- 
fits to  any  particular  class  of  claimants ;  in- 
deed, the  clause  making  the  double  liability  an 
asset  of  the  corporation  tends  strongly  against 
such  restriction." 

Tbe  court  then  cites  and  approves  the 
opinions  of  the  Supreme  Ckrart  of  Ohio  In 
Rider  t.  Fritchey,  supra,  and  of  South  Caro- 
lina In  Flenniken  v.  Marshall,  supra.  It  al- 
so distinguishes  the  case  of  Ward  v.  Joslln, 
105  Fed.  224,  44  0.  O.  A.  466,  affirmed  In 
186  U.  S.  142,  22  Sup.  Ct  807,  46  L.  Ed.  109.3, 
cited  by  these  respondents,  because  of  the 
different  reading  of  the  statute  there  In- 
volved and  because  tills  federal  case  Involves 
a  claim  based  on  an  ultra  vires  act  of  the 
corporation.  On  rehearing,  the  court  In  the 
Henley  Case,  supra,  put  its  decision  on  the 
broad  ground  that  tbe  statutes  of  Kansas, 
two  sections  of  which  are  very  similar  to  our 
sections  3004  and  3006,  supra,  whUe  using 
the  terms  "debts,"  and  "creditors,"  must  be 
interpreted  under  tbe  constitutional  mandate 
that  "dues  of  corporations  shall  be  secured," 
etc.,  and  be  held  to  Include  judgments  found- 
ed on  tort.  See,  also,  Kelly  v.  Clark,  21 
Mont.  291,  53  Pac.  959,  42  L.  S.  A.  621,  69 
Am.  St.  Rep.  668^ 

There  Is  much  authority  for  holding  that 
where  the  liability  imposed  on  stockholders, 
as  here,  goes  no  further  than  to  enforce  un- 
paid stock  subscriptions,  the  remedy  Is  reme- 
dial, the  amount  collected  Is  an  asset  of  the 
corporation  and  Inures  to  the  benefit  of  all 
Judgment  creditors  whether  based  on  tort 
or  contract  Thompson,  Corporations,  vol. 
4,  i  4846,  states  tbe  rule  as  to  the  liability 
of  stockholders  for  unpaid  stock  subscrip- 
tions In  tbe  following  language; 

"It  ought  to  be  conceded  that,  in  actions  to 
enforce  the  stockholder's  statutory  liability  for 
any  amount  due  on  his  stock  subscription,  tbe 
term  'debt'  or  'indebtedness'  should  include  a 
judgment  against  a  corporation  in  an  action 
for  tort." 

The  rule  Is  stated  thus  In  10  Cyc.  684 : 
"A  Judgment  against  a  corporation  is  certain- 
ly a  debt  of  the  corporation  without  reference 
to  f<ie  question  whether  it  was  founded  upon  a 
tcrt  or  upon  a  contract.  Hence  where  it  is 
sought  merely  to  subject  what  remains  unpaid 
hf-  the  shareholder  in  respect  of  his  shares,  It 
ih  clear  that  any  demand  against  the  corpora- 
tion which  baa  been  reduced  to  a  Judgment  will 


be  available  as  a  basis  of  such  a  proceeding 
without  reference  to  the  nature  of  the  original 
claim.  If  it  is  merged  in  the  judgment  it  be- 
comes a  'debt  of  record,'  in  the  language  of  the 
common  law ;  and  upon  this  point  there  will  be 
no  difference  of  judicial  opinion." 

See,  also,  In  re  Putman  (D.  0.)  196  Fed. 
464. 

The  defendants  have  dted  a  number  of 
cases,  tome  of  which  have  been  noted,  as 
holding  a  contrary  view.  Bohn  y.  Brown,  33 
Mich.  26T;  TlUey  v.  Ooykendall,  86  Misc. 
Rep.  164,  71  N.  Y.  Supp.  457;  Ward  y.  Joe- 
lln,  105  Fed.  224,  44  C.  C.  A.  456;  Doyle  y. 
Kimball,  23  Misc.  Rep.  431,  52  N.  Y.  Supp. 
195 ;  Schrader  v.  Bank,  133  U.  B.  67,  10  Sup. 
Ct.  238,  83  L.  Ed.  664;  Brown  v.  Trail  (0. 
C.)  89  Fed.  641;  Kelly  v.  Clark,  21  Mont. 
291,  63  Pac.  959,  42  L.  R.  A.  621,  69  Am.  St 
Rep.  668;  Child  y.  Iron  Works,  137  Mass. 
516,  60  Am.  Rep.  328;  Savage  y.  Shaw,  195 
Mass.  571,  81  N.  E.  303, 122  Am.  St  Rep.  272, 
12  Ann.  Gas.  806 ;  Avery  &  Son  v.  McClure, 
94  Miss.  172,  47  South.  901,  22  L.  R.  A.  (N. 
S.)  256,  19  Ann.  Cas.  134;  Old  Colony  Boot 
&  Shoe  Co.  V.  Adams  Co.,  183  Mass.  667,  67 
N.  E.  870,  871;  Esmond  v.  BuUard,  16  Hun 
(N.  Y.)  65,  68.  Several  of  these  cases  are 
discussed  and  distinguished  In  the  cases  here- 
tofore cited  In  this  opinion.  Space  forbids 
that  we  should  discuss  and  distinguish  each 
one  separately.  A  reading  of  the  cases  will 
show  that  many  o{  them  are  founded  on  stat- 
utes which  are  penal  and  Impose  on  the 
stockholder  a  liability  over  and  above  his 
stock  subscription  for  some  dereliction  of  the 
corporation  or  its  officers.  Most  of  them 
will  be  found  to  be  based  on  statutes  which, 
by  tbe  use  of  oertain  terms,  show  that  tbe 
same  Is  Intended  to  embrace  only  a  oertain 
kind  of  liability  and  in  favor  of  contract 
creditors.  In  many  of  them  the  amount  col- 
lected from  the  stockholders  Is  not  an  asset 
of  the  corporation,  but  goes  directly  or  Indi- 
rectly .to  a  designated  class  of  creditors. 
This  point  Is  therefore  ruled  In  favor  of  the 
plaintiff. 

[3]  The  second  point  for  our  consideration 
must  also  be  ruled  in  favor  of  the  appellant 
We  do  not  think  our  laws  contemplate  or 
permit  a  coriwratlon  to  be  formed  with  a 
fictitious  capital  stock  merely  by  designat- 
ing In  the  articles  of  Incorporation  that  the 
capital  stock  consists  of  property  of  a  named 
valuation.  Section  8,  art  12,  of  our  Con- 
stitution, reads: 

"No  corporation  shall  issue  stock  or  bonds, 
except  for  money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  l>e  void." 

Provision  Is  then  made  for  the  method  of 
Increasing  the  stock  or  bonded  Indebtedness 
of  corporations. 
Section  2981,  B.  S.  1909,  provides: 
"The  stock  or  bonds  of  a  corporation  shall 
be  issued  oitly  for  money  paid,  labor  done  or 
money  or  property  actually  received,  •  •  • 
but  the  shares  of  stock  or  bonds  arising  from 
such  increase  shall  only  be  disposed  of  for  mon- 
ey   paid,    labor   done   or   money    or   property 
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actually  received.  All  fictitioua  issues  or  in- 
creases of  stock  or  of  bonds  of  any  corporation 
shall  be  void." 

Under  these  constitutional  and  statutory 
provisions,  our  courts  liave  In  numerous  casn 
es  held  that  corporations  have  no  power  to 
accept  property  at  a  fictitious  value  in  pay- 
ment of  its  capital  stock  and  thereby  release 
stockholders  from  paying  creditors  the  dif- 
ference between  the  value  of  the  stock  and 
the  amount  actually  paid  whether  in  mon6y 
or  property  at  a  fair  valuation.  Our  laws 
have  never  favored  the  formation  of  corpo- 
rations with  a  large  capital  stock  on  paper 
but  paid  for  in  property  at  a  valuation  which 
gives  it  little  or  no  real  assets.  We  have 
steadily  adhered  to  the  doctrine  that  the 
capital  stock  of  the  corporation  is  a  trust 
fund  which  must  be  honestly  paid  in  and  ad- 
ministered by  those  In  control.  Upton  y. 
Trlbllcock,  01  U.  S.  45,  23  L.  Ed.  203 ;  Van 
Cleve  V.  Berkey,  143  Mo.  109,  130,  44  S.  W. 
743,  42  L.  R.  A.  583,  and  cases  cited.  The 
court  there  added: 

"In  short,  that  it  is  the  duty  of  the  stock- 
holder and  not  of  the  creditor  to  see  that  it 
is  80  paid.  Hence,  the  inquiry  in  a  case  between 
the  creditor  and  a  stockholder,  when  property 
has  t)een  paid  in  for  the  capital  stock  of  a  cor- 
poration, is  not  whether  the  stockholder  be- 
lieved or  had  reason  to  believe  that  the  prop- 
erty was  equal  in  value  to  the  par  value  of  the 
capital  stock,  but  whether,  in  point  of  fact,  it 
was  equivalent." 

We  have  serious  doubts  whether,  under  the 
mandatory  provision  of  our  Constitution,  the 
Legislature  has  power  to  provide  that  the 
capital  stock  of  a  corporation  may  be  paid  In 
property  at  a  fixed  valuation  regardless  of 
its  real  value.  Kelly  v.  Clark,  21  Mont  291, 
53  Pac.  959,  42  L.  R.  A.  621,  635,  69  Am.  St 
Rep.  668;  Security  Trust  Co.  v.  Ford,  75 
Ohio  St.  322,  79  N.  E.  474,  476,  8  L.  R.  A.  (N. 
S.)  263.  We  certainly  should  not  Impute  to 
it  an  intention  to  do  so  unless  forced  thereto 
by  the  plain  provisions  of  some  legislative 
act.  The  Acts  of  1911,  p.  148,  amending  sec- 
tion 3339,  R.  S.  1909,  which  Is  claimed  to  ac- 
complish this  result,  provides: 

"The  articles  of  agreement  shall  set  out: 
»  »  •  The  number  of  shares  into  which  it 
is  divided,  and  the  par  value  thereof ;  that  fifty 
per  cent,  of  the  authorized  capital  stock  there- 
of has  been  in  good  faith  subscribed  and  actual- 
ly paid  up  in  lawful  money  of  the  United  States 
or  iu  property  of  the  full  value  thereof,  and  is 
in  tlie  custody  of  the  persons  named  as  the 
first  board  of  directors  or  managers ;  •  •  • 
providrd,  that  if  any  part  of  the  capital  stock 
is  paid  in  property,  the  articles  of  agreement 
must  give  an  itemized  description  of  such  prop- 
erty, setting  out  the  cash  value  of  each  item 
thereof,  and  such  itemization  shall  show :  (a) 
If  such  property  be  real  estate,  the  exact  de- 
scription by  metes  and  bounds  and  location  of 
such  real  estate,  and  the  actual  cash  value  of 
each  tract;  (b)  if  such  property  be  personal 
property,  such  itemization  shall  give  the  loca- 
tion of  each  class  of  personal  property  and  the 
actual  cash  value  of  each  class  of  such  personal 
property.  No  stock  shall  be  issued  by  the  cor- 
poratiou,  except  such  as  is  actualli/  paid  for  at 
its  par  value,  in  cash,  or  in  property  of  a  cash 
value  equal  to  the  par  value  of  the  stock.  All 
stock   of  the  corporation,  not   subscribed   and 


paid  for  at  the  time  of  its  organization,  may 
be  sold  at  its  par  value  by  said  corporation  and 
the  officers  of  said  corporation  slidl,  upon  the 
completion  of  the  sale  of  each  one-fourth  of  the 
unsubscribed  stock  thereof,  report  to  the  secre- 
tary of  state  the  amount  of  stock  sold  and 
whether  the  same  has  been  sold  for  cash  or  for 
property^  and  the  value  and  itemization  thereof, 
as  provided  herein  for  the  articles  of  agree- 
ment, and  such  report  shall  be  sworn  to  by  all 
of  the  officers  and  directors  of  such  corporation 
before  some  officer  of  tfais  state  having  a  seal." 
The  italics  are  ours,  of  course. 

We  fall  to  see  anything  In  this  amendment 
indicating  an  intention  to  permit  property  to 
be  taken  at  a  fictitious  value  merely  because 
described  in,  and  the  value  at  which  it  Is 
taken  set  forth  in,  the  articles  of  incorpora- 
tion. It  reads  to  the  contrary.  It  is  more 
likely  that  the  Legislature,  knowing  the 
proneness  of  stockholders  to  pay  for  their 
stock  In  property  at  an  Inflated  valuation, 
required  that  when  so  paid  the  property 
and  value  should  be  given,  so  as  to  more 
effectually  hold  them  to  their  liability  for 
overvaluation.  Trust  Co.  v.  McMillan,  188 
Mo.  547,  567,  87  S.  W.  933,  107  Am.  St  Rep. 
335. 

[4]  Defendants  contend  that  aa  oar  stat- 
utes, sections  2976  and  3340,  R.  S.  1909,  pro- 
vide that  a  copy  of  the  articles  of  Incorpora- 
tion shall  be  filed  vrlth  the  Secretary  of  State 
and  recorded  in  the  county  where  the  cor- 
poration Is  located,  such  record  gives  con- 
structive notice  to  all  the  world  of  the  fact 
that  the  stock  Is  fully  paid  in  property  of  the 
value  given.  Defendants  then  rely  on  a 
line  of  cases  holding  that  where  a  person 
deals  with  a  corporation,  knowing  that  It 
has  accepted  certain  property  In  full  pay- 
ment of  stock,  be  is  estopped  to  claim  that 
the  stock  Is  not  fully  paid  up.  Berry  v. 
Rood,  168  Mo.  316,  334,  67  S.  W.  644;  Trust 
Co.  V.  McMUlan,  188  Mo.  547,  567,  87  S.  W. 
933,  107  Am.  St  Rep.  335.  We  do  not  find 
any  statutory  provision  making  these' records 
notice  to  the  world  of  the  facts  therein  stat- 
ed as  Is  usual  In  the  various  recording  acts. 
It  Is  by  virtue  of  statutes  that  such  records 
are  made  constructive  notice  taking  the  place 
of  the  actual  notice  underlying  the  doctrine 
of  the  cases  cited.  We  do  not  see  bow  such 
records  could  give  notice  that  the  value  stat- 
ed and  sworn  to  is  a  fictitious  one.  Much 
actual  Investigation  would  have  to  be  made 
to  obtain  that  knowledge.  Security  Trust 
Co.  V.  Ford,  75  Ohio  St  322,  79  N.  E.  474. 
477,  8  L.  R.  A.  (N.  S.)  263.  It  Is  said  In 
Trust  Co.  V.  McMillan,  supra,  that  persons 
dealing  with  corporations  have  a  right  to 
assume,  in  the  absence  of  actual  knowledge 
to  the  contrary,  that  the  stock  Is  fully  paid 
for  In  money  or  money's  worth.  Estoppel 
is  based  on  actual  knowledge  of  the  fact,  or 
such  lack  of  knowledge  as  comes  from  closed 
eyes  and  is  equivalent  to  actual  knowledge, 
or  constructive  knowledge  made  so  by  law. 
We  also  find  that  It  Is  provided  in  the  Acts 
of  1911,  above  referred  to,  that  the  stock  of 
a  corporation  may  be  sold  for  property  after 


Digitized  by 


Google 


Mo.) 


LANDRETH  MACHINERY  CO.  v.  RONET 


681 


tbe  articles  are  recorded  and  a  report  then 
made  to  tbe  Secretary  of  State ;  so  that,  in 
sncb  caae,  there  wonld  be  no  record,  outside 
of  the  report  to  the  Secretary  of  State,  show- 
ing the  property  or  Its  value.  We  think  it 
wonld  be  extremely  harsh  to  apply  this  doc- 
trine of  estoppel  to  a  widow,  whose  claim 
arises  from  defendants'  negligence  resulting 
in  her  husband's  death. 

The  case  will  therefore  be  reversed  and 
remanded,  with  directions  to  set  aside  tbe 
judgment  on  demurrer  and  overrule  the  same 
and  proceed  in  accordance  with  this  opinion. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


LANDRETH  MACHINERY  CO.  v.  RONET 
et  al.      (No.  1206.) 

(Springfield   Court   of   Appeals.     MissourL 
Dec.  12,  1914.) 

1.  Mechanics'  Leewb  (8  1S9*)— Staxbment— 
Sufficiency. 

A  mechanic's  Hen  statement  which  listed 
the  articles  for  which  the  lien  was  claimed 
under  their  trade-names,  accompanied  by  a 
statement  that  they  were  used  in  the  mill  upon 
which   tbe  lien  was  claimed,  was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f$  234-236;  Dec.  Dig.  §  139.*] 

2.  Mechanics'    Liens    (§    50*)— Amount   of 
Ci^m— Deuveby  Chabqes. 

A  mechanic's  lien  claimant  is  not  entitled 
to  a  lien  for  express  charges  and  car  fare, 
where  there  was  no  evidence  that  those  charges 
became  a  part  of  the  charges  for  items  sold  to 
be  used  in  the  structure,  or  that  the  bayer 
agreed  to  pay  the  delivery  charges. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  47;   Dec.  Dig.  §  50.*] 

3.  Mechanicb'  Liens  (8  157*)— Statement- 
Inclusion  OF  Improper  Items. 

The  inclusion  of  such  charges  in  the  lien 
statement  does  not  render  the  statement  void; 
since  the  claimant  might  become  entitled  to  a 
lien  therefor  on  proof  connecting  them  with 
the  other  items. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Laens,  Cent  Dig.  88  268-274;  Dec.  Dig.  8 
157.*] 

4.  Mechanics'   Ijens  (8S  46,   157*)— State- 
ment-Amount OF  CliAIM. 

In  a  statement  for  a  mechanic's  lien 
against  a  mine  mill,  an  item  for  wrench,  tape, 
and  asbestos  wicking  should  be  disallowed,  but 
its  presence  does  not  make  the  statement  void. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  88  48,  26S-274;  Dec.  Dig.  88 
45,  157.*] 

5.  Fixtures  (j  15*)— Improvements  bt  Ten- 
ant—Mine Miix. 

Under  a  mining  lease  giving  the  lessee  the 
right  to  erect  a  mill  and  other  necessary  build- 
ings on  the  premises,  and  to  remove  them  at  or 
before  the  termination  of  the  lease,  the  mill  is 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  88  23-29;    Dec.  Dig.  8  15.*] 

6.  Mechanics'    Liens    (8    198*)— Pbiobitt— 
Unbecobded  Conditionai.  Sauc. 

A  contract  whereby  a  mine  mill  was  sold 
to  a  lessee  to  be  erected  on  the  leased  premises, 
the  title  to  the  mill  to  remain  in  the  seller  un- 
til  a   certain   sum   had   been   paid   out   of   the 


profits  of  the  mine,  and  then  to  be  the  joint 
property  of  both  parties,  where  the  mUl  was 
personal  property  under  the  terms  of  the  lease, 
IS  one  for  the  conditional  sale  of  personal 
property,  which  is  not  valid  against  a  me- 
chanic's lien  creditor,  unless  recorded  as  re- 
quired by  Rev.  St  1909,  8  2888. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  88  348-355;  Dec  Dig.  8  198.*] 
7.  Appeal  and  Bbeob  (8  671*)  —  Questions 

Presented — Recobd, 

The  effect  of  a  bill  of  sale  by  the  owner 
of  a  mine  mill  to  the  claimant  of  a  mechanic's 
lien  cannot  be  considered  on  appeal  from  a 
judgment  allowing  the  lien,  where  the  abstract 
of  record  does  not  show  that  the  bill  was  ad- 
mitted in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |8  2B67-2872;  Dec.  Dig.  8 
671,«] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blalr,  Judge. 

Action  to  enforce  a  mechanic's  lien  by  the 
Landreth  Machinery  Company  against  Thom- 
as J.  Roney,  administrator  of  John  Dermott, 
deceased,  and  others.  Judgment  for  the 
plaintiff,  and  defendant  Roney  appeals. 
Judgment  affirmed  conditionally  on  plaintiffs 
remission  of  a  portion  of  the  amount  of  the 
debt;    otherwise  reversed  and  remanded. 

Howard  Gray,  of  Carthage,  and  M.  R.  Live- 
ly, of  Webb  City,  for  appeUant  H.  S.  Mil- 
ler, of  Joplin,  for  respondent. 

ROBERTSON,  P.  J.  Plaintiff  brouglit  this 
action  against  H.  D.  (Cornell,  H.  M.  Cornell, 
and  Thomas  J.  Roney,  as  administrator  of 
the  estate  of  John  Dermott,  deceased,  to  en- 
force a  mechanic's  lien  on  account  of  certain 
machinery  and  supplies  alleged  to  have  been 
sold  by  plaintiff  to  tbe  Cornells  to  be,  an'd 
which  were,  used  in,  and  became  a  part  of, 
a  certain  mining  plant  or  mill  in  Jasper  coun- 
ty. The  parties  waived  a  jury,  and,  upon  a 
trial,  judgment  was  entered  against  the  Cor- 
nells for  tbe  amount  of  plaintiff's  claim — 
$456.81 — with  interest,  and  establishing  a 
Uen  upon  the  mining  plant  and  the  leasehold 
Interest  of  the  Cornells  In  the  premises  upon 
which  the  plant  was  located.  The  defend- 
ant administrator,  to  protect  bis  claim  to  tbe 
mill,  has  appealed. 

H.  D.  Cornell  owned  a  mining  lease  on  the 
premises  where  tbe  mill  was  located  when 
tbe  purchases  were  made  from  plaintiff,  and, 
while  the  owner  thereof,  on  July  10, 1911,  en- 
tered Into  a  written  agreement  with  John 
Dermott,  aa  follows: 

"This  agreement  made  and  entered  into  by 
and  between  John  Dermott,  party  of  first  part 
of  Webb  City,  Mo.,  and  H.  M.  Cornell,  agent 
of  Carthage,  Mo.,  for  H.  D.  Cornell  of  second 
part,  witneaseth:  The  said  party  of  the  first 
part  (Dermott)  agrees  to  furnish  said  Cornell, 
of  second  part,  one  complete  mining  mill  plant 
bought  from  M.  R.  Lively,  agent  agrees  to 
give  him  (Cornell)  permission  to  move  said 
plant  and  mining  machinery  onto  a  mining 
lease  now  owned  by  said  second  party  on  ten 
acres  of  land  now  known  as  the  Sampson 
Lease,  near  Knight's  Station,  in  Jasper  county. 


•For  other  caaaa  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  K«y-No.  Series  ft  Rap'r  Indexeb 
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Mo.  It  is  farther  agreed  and  understood  tiLat 
said  plant  and  mining  machinery  and  liouses 
shall  remain  the  property  of  said  first  party 
until  the  amount,  $5,000,  paid  for  said  mining 
plant,  together  with  all  money  advanced  by  said 
first  party  for  moving  said  plant  and  develop- 
in?  said  lease  by  said  Dermott  to  H.  M.  Cor- 
nell, agent  for  second  party,  from  the  first 
money  received  from  the  profits  of  said  mine, 
then  each  one  of  first  and  second  parties  be- 
comes equal  owners  (bat  not  partners  in  said 
mining)  in  plant  and  leases.  It  ia  further 
agreed  that  no  partnership  exists  now  or  here- 
after between  first  and  second  parties  men- 
tioned and  until  the  full  amount  has  been  paid 
as  above  stated  and  receipts  have  been  passed 
between  said  first  and  second  parties  showing 
the  amounts  received  and  paid  in  full." 

This  contract  was  not  filed  or  recorded  in 
the  office  of  tbe  recorder  of  deeds.  The  plant 
was  moved  and  re-erectiori  completed  In  the 
first  part  of  December,  1911,  and  the  Cor- 
nells remained  in  the  possession  thereof  un- 
til after  this  account  accrued.  The  items 
here  involved  were  sold  and  delivered  in 
August  and  September  of  1912,  and  tbe  lien 
statement  was  filed  and  this  action  com- 
menced December  21st  following. 

The  lien  statement  alleges  that  the  account 
sets  forth  tbe  work  and  labor  done  and  ma- 
terial furnished  to  be  used  in,  and  which 
were  used  for,  the  repairing,  remodeling,  and 
construction  of  the  plant,  and  then  follows  an 
itemized  statement  of  which  the  following 
quoted  therefrom  is  sufficient  to  illustrate: 

Aug.  1,1912.    6  2  In.  )lg  faucets  |  6  00 

311-3  in.  do lEO 

3  1  la.  C.  stopoookB 120 

1  box  14-16  In.  crescent  rivets....         85 
Express  prepaid  45 

*  3,   "       16  In.  Iron  body  globe  valve  with 

yoke  10  80 

•  Car  tare  25 

The  account  has  Included  in  it  items,  sep- 
arately stated,  for  car  fare  amounting  to  $3.- 
20  and  for  express  $5.55. 

[1]  When  the  lien  statement  was  offered  in 
evidence,  appellant  objected  thereto  on  ac- 
count of  the  items  for  car  fare  and  express, 
and  because  it  was  said  to  be  so  indefinite 
and  uncertain  as  to  be  insufficient  as  a  lien 
statement,  "in  that  it  does  not  show  tbe 
nature  of  tbe  items,  and  contains  a  long  list 
of  nonUenable  mingled  with  the  other  items 
thereof,"  not  designating  what  was  claimed 
to  be  tbe  nonUenable  items.  The  objection 
was  overruled,  and  appellant  excepted.  The 
description  of  the  items  in  the  statement 
taken  in  connection  with  the  allegations 
therein  tliat  they  were  used  in  the  mill  was 
sufficient  Lumber  Co.  t.  Capron,  145  Mo. 
App.  497,  601,  122  S.  W.  1085,  and  Same  v. 
Watson,  158  Mo.  App.  179,  184,  188  S.  W. 
690.  In  the  latter  case  it  is  held  that  trade 
abbreviationa  may  be  explained  by  paroL 
Tbe  account  is  fully  itemized  and  sufficient- 
ly clear  to  meet  the  requirements  of  the  stat- 
ute. 

[2]  The  appellant  requested,  and  was  re- 
fused, a  declaration  of  law  "that  the  plain- 
tiff is  not  entitled  to  recover  in  this  case 


for  any  of  the  items  of  car  fare  <at  express 
charges."  This  instruction  should  have  been 
given,  for  the  reason  that  these  items,  stand- 
ing alone  and  of  themselves,  do  not  disclose 
that  they  became  a  part  of  other  Items  that 
entered  into  the  mining  plant  by  becoming  a 
part  of  the  sale  price  thereof.  Price  v.  Mer- 
ritt,  55  Mo.  App.  640,  645.  The  court,  there- 
fore, should  have  given  this  declaration  of 
law,  as  there  was  no  testimony  offered  tend- 
ing tti  prove  that  the  Cornells  agreed  to  pay 
the  express  charges  on  any  of  these  items, 
or  tliat  they  agreed  to  pay  the  car  fare  for 
their  delivery,  if  such  is  the  fact 

[3]  The  appellant  urges  here  that  the  lien 
statement  is  void,  for  the  reason  that  there 
Is  included  in  it  this  small  amount  for  which 
no  lien  should  liave  been  allowed.  We  must 
overrule  this  contention,  because  the  items 
are  not  commingled  with  the  items  for  which 
a  lien  may  be  given.  They  are  items  that 
may  become  a  Hen  if  the  proof  properly  con- 
nects them  with  and  makes  them  a  part  of 
such  items.  Under  these  circumstances  their 
bare  presence  in  tbe  statement  does  not  de- 
stroy it  Johnson  v.  Barnes,  23  Mo.  App. 
546u  549 ;  Price  v.  Merritt,  55  Mo.  App.  640, 
643;  Uhricb  v.  Osbom,  IOC  Mo.  App.  492, 
494,  81  S.  W.  228 ;  Ittner  v.  Hughes,  133  Mo. 
679,  34  S.  W.  1110. 

[4]  Appellant  here  for  the  first  time  calls 
attention  to  items  of  wrench,  tape,  and  as- 
bestos wicking,  amounting  in  the  aggregate 
to  $1.65,  in  the  lien  statement,  and  also  to 
two  items  of  levers.  Tbe  first  item  mention- 
ed should  not  have  been  allowed,  but,  on  tbe 
authorities  above  cited,  they  do  not  affect  the 
lien  statement.  As  to  the  levers,  parts  of 
machinery  being  sometimes  so  designated, 
there  being  no  specific  objection  in  the  trial 
court  to  these  items,  we  cannot,  in  tbe  fbce 
of  the  trial  court's  finding,  say  they  did  not 
enter  into  and  become  a  part  of  the  mill  or 
machinery.  It  appears  that  at  tbe  trial  of 
the  case  there  was  no  serious  contention 
made  by  defendant  against  any  of  the  items, 
except  the  car  fare  and  express.  EMdenUy 
these  other  items  have  been  noticed  since; 
but  as  it  is  clear  that  some  of  them  are 
not  proper  items,  they  should  be  eliminated. 

[5]  The  respondent  submits  here  that  the 
contract  between  tbe  Cornells  and  Mr.  Der- 
mott, not  having  been  filed  or  recorded  in  the 
office  of  tbe  recorder  of  deeds,  is  void,  as  to 
it  under  section  2889,  R.  S.  1909.  Appellant 
asserts  that  the  mill  is  not  personal  property. 
The  provisions  of  tbe  lease  concerning  the 
machinery  placed  thereon  are  as  follows: 

"The  party  of  tbe  second  part  shall  have  the 
right  to  erect  and  maintain  all  necessary  bnild- 
ingB,  scales,  and  machinery  on  said  land  for  the 
purpose  of  mining,  dressing,  crushing,  cleaning, 
rendering,  and  weighing  and  preparing  for  mar- 
ket all  ores  and  minerals  and  other  valuable 
substances,  and  for  no  other  purpose  whatso- 
ever, with  the  right  and  privilege  of  removing 
all  such  machinery,  buildings,  structures,  ap- 
purtenances, and  scales  at  the  expiration  of  this 
lease  or  at  such  time  aa  second  party  may  de- 
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termine  to   abandon   the  mining  of  said  land 
herein  described." 

The  mill,  under  this  lease,  was  personal 
property.  Richardson  t.  Koch,  81  Mo.  264; 
Springfield  Foundry  &  Machine  Co.  t.  Cole, 
130  Mo.  1,  31  S.  W.  922;  Progress  Press 
Brick  ft  Machine  Co.  t.  Gratiot  Brick  ft 
Quarry  Co.,  151  Mo.  517,  W  S.  W.  401,  74  Am. 
St.  Rep.  557;  MllUs  v.  Scottish  Union  & 
National  Insurance  Co.,  06  Mo.  App.  211,  218, 
68  S.  W.  1066. 

[6]  The  contract  by  which  the  Cornells  held 
this  property,  not  having  been  filed  or  record- 
ed, was,  by  virtue  of  said  section  2889,  void 
as  to  plaintiff,  even  though  it  may  have  had 
actual  noUce  thereof.  Collins  v.  Wllhoit,  108 
Ma  451",  450,  18  S.  W.  839;  Oyler  v.  Kenfro, 
86  Mo.  App.  821,  325.  The  appellant  cites  us 
to  the  case  of  Gilbert  Book  Co.  v.  Sheridan, 
114  Mo.  App.  332,  89  S.  W.  555,  to  sustain 
the  proposition  that  the  contract  between 
Cornells  and  Mr.  Dermott  does  not  come 
within  the  terms  of  that  section;  bnt  the 
cases  are  not  similar.  In  the  Gilbert  Book 
Ca  Case  the  decision  (114  Mo.  App.  342,  80 
8.  W.  655)  was  based  on  the  theory  that  the 
transaction  there  involved  was  in  the  category 
of  ordinary  everyday  loans  of  property.  In 
the  case  at  bar  the  Cornells  were  given  the 
absolute  and  unconditional  XKMsession  of 
the  mill  to  move  upon  a  lease  owned  by  them, 
there  to  be  possessed  and  occupied  as  theirs 
in  operating  a  mine  on  their  own  leased 
premises;  thus  putting  It  wltbln  the  power 
of  these  parties  to  create  a  false  Impression 
as  to  their  financial  worth,  and  making  it 
possible  to  defeat  the  claim  which  plaintiff 
had  a  right  to  believe  it  had  to  a  lien  for 
material  furnished  to  go  into  the  mill,  if  we 
hold  the  transaction  not  covered  by  the  stat- 
ute. We  think  to  hold  otherwise  would  be  to 
wholly  disregard  the  spirit  and  purpose  of 
the  statute.  We  therefore  hold  that,  at  the 
time  plaintiff  sold  and  delivered  the  Items 
contained  In  the  statement,  the  Cornells,  aa 
to  plaintiff,  had  the  sole  and  unconditional 
ownership  in  the  mill.  There  Is  no  complaint 
made  here  on  the  extent  of  the  Interest  in 
the  mill  covered  by  the  Judgment;  neither 
was  there  any  such  point  made  in  the  trial 
court 

[7]  Appellant  makes  reference  to  a  bill 
of  sale  of  the  items  Involved  here,  which  It 
Is  said  plaintiff  took  from  the  Cornells,  but, 
as  it  was  not  offered  In  evidence,  so  far  as 
the  abstract  of  record  shows,  we  cannot  con- 
sider it 

The  Judgment  will  be  afBrmed  if  the  re- 
spondent, within  ten  days  after  this  opinion 
is  filed,  remits  the  amounts  charged  in  the 
lien  statement  as  car  fare,  express,  wrench, 
tape,  etc,  amounting  to  $10.40;  otherwise 
the  Judgment  will  be  reversed,  and  the  cause 
remanded. 

STDROIS  and  FARBIMGTON,  JJ..  concur. 


BARRON  V,   H.  D.   WILLIAMS   COOPER- 
AGE CO.  et  al.     (No.  1339.) 

(Springfield  Court  of  Apptals.    Missouri.    Dec. 

12,  1914.     Rehearing  Denied 

Dec.  81,  1914.) 

1.  Affbai.  and  E^bob  (S  1180*)— RbvkbsaI/— 
Effict  as  to  Persons  itot  Aj?pearing. 

In  a  suit  to  quiet  title,  in  which  nonresi- 
dent defendants  were  brought  in  by  publica- 
tion, bat  did  not  appear,  the  reversal  of  a  judg- 
ment for  plaintiff  at  the  instance  of  appearing 
defendants  will  not  leave  the  judgment  binding 
as  to  nonappearing,  nonresident  defendants,  be- 
cause they  did  not  appear. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4626-4631,  4658,  4659; 
Dec  Dig.  i  1180?] 

2.  Afpearancb  (I  8»>— What  OoNBrrroTES— 

RECITAI.  of  CLEBK-OF  COTJB'P— NONBESIDENT 

Defendant. 

The  recital  of  the  clerk  of  court  in  an 
order  entered  as  to  a  motion  for  a  new  trial, 
filed  by  an  attorney  for  some  of  the  defendants 
in  a  suit  to  quiet  title,  that  the  motion  was 
filed  for  those  defendants  and  "other  defend- 
ants," would  not  enter  the  appearance  of  de- 
fendants brought  in  by  publication,  where  all 
the  papers  and  proceedings,  including  the  de- 
cree, disclosed  that  such  nonresident  defendants 
never  appeared. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  H  23-41 ;   Dec.  Dig.  %  8.*] 

8.  E3BT0PFEL  (8  38*)— Deed— FuTWBE  AoQtnB- 

BD  Tttle. 

If  a  general  warranty  deed  conveying  a 
fee-simple  title  is  made  by  a  grantor  when  he 
has  no  title,  or  defective  title,  a  subsequently 
acquired  title  will  inure  to  the  benefit  of  the 
grantee  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  99-107;    Dec  Dig.  t  38.»] 

4.  Estoppel  (f  30*)— FtrruBB  Acquibed  Ti- 
tle—Consent Decbbb. 

Where  a  consent  decree  in  a  suit  involving 
title  to  land  expressly  provides  that  the  title 
to  the  lands  conveyed  to  one  of  the  parties  is 
not  warranted,  a  superior  title  thereafter  ac- 
quired by  the  other  party  and  its  representative 
will  not  inure  to  the  benefit  of  the  grantee  in 
the  consent  decree. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  108,  109 ;   Dec.  Dig.  f  39.*] 

5.  iNJUNonoiT  ({  86*)— Dbikrses— Fbaud  or 

AOENT. 

A  defendant  In  a  suit  to  enjoin  the  cutting 
of  timber  may  not  show  that  plaintiff,  when  he 
acquired  title  to  the  timber,  was  agent  for  an- 
other, and  that  such  acquisition  was  a  fraud 
on  his  principal. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  IS  82-84 ;    Dec.  Dig.  {  36.*] 

6.  Vendor  and  Pubchaser  (§  228*)  —  Bona 
Fide  PtTBcnASKBS  —  Notice  —  Fotubk  Ac- 
quired Title— SuFBBioR  Title. 

An  agent  of  a  corporation,  knowing  of  a 
consent  decree,  given  by  his  principal,  whereby 
all  timber  rights  in  lands  were  transferred  to 
defendant  corporation,  is  not  estopped  to  ac- 
quire a  superior  title  to  the  land,  not  based  on 
th«  consent  decree,  and  deed  the  land  to  his 
principal,  reserving  the  timber  for  himself,  and 
oust  defendant  corporation  of  its  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  496-601;  Dec  Dig.  f 
228.*] 


*For  other  cum  ■••  same  t«plc  and  ssctlon  NUMBBR  In  Dec.  Dig.  ft  Am.  Die.  Key-No.  Strim  *  Rep'r  In4«4«i 
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7.  IlfJTJNCHOW    (J    52«)  — CniTINO    TiMBEB  — 

Rembdt  at  Law. 

Under  Rev.  St  1909,  S  2534,  giving  a  rem- 
edy by  injunction  to  one  wliose  property  is 
tlireatened  with  irreparable  injqry  and  where 
tliere  is  no  adequate  remedy  at  law,  an  in- 
junction lies  to  prevent  the  cutting  of  timber, 
under  a  claim  of  right,  where  it  is  shown  that 
the  timber  threatened  to  be  cut  was  of  very 
slow  growth,  and  that  it  would  require  great 
expense  to  keep  an  account  of  timber  defend- 
ants saw  fit  to  cut 

[Ed.  Note. — For  other  cases,  aee  Injunction, 
Cent.  Dig.  $  105 ;   Dec  Dig.  |  62.*] 

8.  Evidence  (S  471*)— Opinion  Evidence. 

A  question  to  a  witness  as  to  who  were  the 
sole  heirs  of  a  person  named  called  for  a  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2149-2185 ;   Dec.  Dig.  {  471.*] 

9.  Appeal  and  Erbob  (|  1050*)— Pbejtjdi- 
ciAL  Ebrob— Opinion  Evidence— EquItt 
Suit. 

In  an  Injunction  suit,  where  a  witness 
had  already  testified  that  a  person  had  died,  and 
left  surviving  two  brothers  and  a  sister,  none  of 
whom  left  any  children  surviving  them,  the 
statement  of  the  witness  as  to  who  were  the 
sole  heirs  of  such  person  at  a  stated  time  was 
not  prejudicial  error,  as  in  an  equity  case  the 
admission  or  exclusion  of  evidence  .is  rarely 
reversible. 

[Ed.  Note. — For  other  onses,  see  Appeal  and 
Error,  Cent  Dig.  fH  1008,  1069,  4153-4157, 
4160;   Dec.  Dig.  §  1050.*] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  P.  Foard,  Judge.       . 

Suit  by  William  N.  Barron  against  the  H. 
D.  Williams  Cooperage  Company  and  George 
W.  Klnnard.  From  a  decree  for  complain- 
ant, defendants  appeal.    Affirmed. 

Douglas  W.  Robert,  of  St  Louis,  and 
Whaley  &  Ing,  of  Poplar  Bluff,  for  appel- 
lants. Arthur  T.  Brewster  and  E.  R.  Lentz, 
both  of  Poplar  Bluff,  for  respondent 

FARRTNGTON,  J.  This  is  an  appeal  by 
the  defendants  from  a  decree  rendered  on 
May  2,  1914,  in  the  circuit  court  of  Butler 
county,  whereby  defendants  were  perpetually 
enjoined  from  cutting  certain  white  oak  tim- 
ber on  lands  located  in  said  county.  As  to 
defendant  H.  D.  Williams  the  bill  was  dis- 
missed. 

It  is  necessary  to  give  a  brief  history  of 
the  relationship  of  the  parties  and  their  rela- 
tions with  reference  to  the  land  on  which  the 
tinil>er  In  dispute  grows  in  order  that  appel- 
lants' theory  as  to  the  errors  assigned  may 
be  made  plain. ' 

The  plaiutifC  is  a  resident  of  Butler  coun- 
ty, and  is  the  general  agent,  manager,  and 
attorney  of  the  Brooklyn  Cooperage  Company 
and  of  the  Great  Western  Land  Company, 
two  corporations.  From  the  record  it  ap- 
pears that  he  had  a  free  band  in  managing 
their  properties  in  Missouri.  The  defendant 
cooperage  company  (appellant)  is  a  corpora- 
tion engaged  in  the  manufacture  of  products 
wade  from  white  oak  timber.  George  W. 
Kinnard  was  an  agent  tn  the  employ  of  the 
H.  D.  Williams  Cooperage  Company,  and  H. 


D.  WiUlams  was  an  owner  of  considerable 
stock  and  an  ofiSicer  In  said  company. 

Some  years  prior  to  the  institution  of  this 
suit,  there  was  a  controversy  between  tbe 
Brooklyn  Cooperage  Company  and  Charles 
R.  Helke  and  Arthur  Donner  over  the  right 
of  the  H.  D.  Williams  Cooperage  Company 
and  H.  D.  Williams  to  cut  the  white  oak  tim- 
ber on  the  land  owned  by  the  Brooklyn  Coop- 
erage Company  and  Helke  and  Donner.  The 
Brooklyn  Cooperage  Company  and  Heike  and 
Donner  instituted  a  suit  in  the  United  States 
District  Court  for  the  Eastern  District  of 
Missouri,  seeking  to  enjoin  H.  D.  Williams 
and  the  H.  D.  Williams  Cooperage  Company 
from  cutting  the  wUte  oak  timber  on  the 
land  involved  in  the  case  now  before  ns  as 
well  as  that  on  other  lands.  An  answer  was 
filed  by  the  defendants  in  that  suit  setting 
up  certain  claims  and  rights  to  the  timber. 
While  that  suit  was  pending,  a  compromise 
was  reached  between  the  parties  and  a  con- 
sent decree  was  entered  by  the  court  giving 
the  defendants  therein  the  right  to  cut  all 
the  white  oak  timber  (on  the  land  involved 
in  die  case  before  us)  having  a  stump  diam- 
eter of  18  inches  and  above  for  a  period  of 
time  ending  April  13,  1915.  This  consent 
decree  was  entered  in  accordance  with  a  cer- 
tain contract  of  settlement  between  the 
parties,  referred  to  in  the  evidence  as  ez- 
Ubits  A  and  B,  the  same  being  set  up  in  an 
answer  of  the  Great  Western  Land  Company 
and  the  Brooklyn  Cooperage  Company  to  a 
complaint  seekhig  an  injunction  filed  in  tbe 
United  States  District  Court  for  tbe  East- 
em  District  of  Missouri  by  the  B.  D.  WU- 
liams  Cooperage  Company.  After  that  de- 
cree was  entered,  the  Brooklyn  Cooperage 
Company  and  Heike  and  Donner  conveyed 
all  the  interest  they  had  in  the  lands  to  the 
Great  Western  Land  Company.  As  stated, 
Barron  was  the  agent,  officer,  and  attorney 
of  the  Brooklyn  Cooperage  Company  and  of 
the  Great  Western  Land  Company,  and  was 
thoroughly  conversant  and  familiar  with  all 
the  dealings  between  the  parties,  and'  had 
been  the  attorney  of  said  companies  in  their 
pleadings  leading  up  to  the  decree,  and  knew 
of  the  agreed  settlement,  the  contract,  and  the 
decree  entered  carrying  out  such  compromise. 

After  that  settlement  was  made  and  snch 
consent  decree  entered,  a  suit  was  brought 
against  the  Great  Western  Land  Company,  the 
successor  to  the  title  of  the  Brooklyn  Cooper- 
age (Company,  and  the  H.  D.  Williams  Cooper- 
age Company  and  H.  D.  Williams  by  Margaret 
A.  Welrman  and  Laura  Welrman  Bumes,  and 
another  suit  was  brought  by  Mary  J.  Hars- 
ton  against  the  Great  Western  Land  Com- 
pany. The  plaintiffs  in  those  two  salts  set 
up  a  claim  to  the  title  to  the  land  alleged  to 
be  paramount  to  that  of  tbe  defendants  tiiere- 
in.  Those  suits  were  dismissed  by  the  plalntUf 
therein,  and  they  executed  deeds  conveying 
their  interests  in  the  land  to  the  plaintiff  in 
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our  case,  William  N.  Barron.  It  Is  shown 
that  for  the  Welrman  Interest  plaintiff  (Bar- 
ron) paid  13,100,  and  for  the  Harston  lntei> 
est  $2,S0O,  and  this  money  was  paid  out  of 
the  funds  of  the  two  corporations  (the  Brook- 
lyn Cooperage  Company  and  tlte  Great  West^ 
ern  Land  Company)  by  Barron,  their  man- 
aging agent.  He  then  deeded  the  land  to 
the  two  corporations  just  mentioned,  con- 
veying all  the  title  he  had  acquired,  except- 
ing and  reserving  all  the  white  oak  timber 
on  said  land.  One  corporation  paid  $2,700 
for  the  land,  the  other,  $2,200,  and  Barron 
personally  paid  $400  and  $300  respectively 
for  the  timber  rights  which  he  reserved  to 
himself. 

The  plaintiff,  now  claiming  title  through 
the  deeds  conveying  the  land  subsequent  to 
the  consent  decree  entered  in  the  United 
States  District  Court,  made  after  a  compro- 
mise agreement  between  the  parties,  seeks 
in  this  action  to  restrain  the  defendants 
herein  from  interfering  with  the  timber,  not- 
withstanding any  rights  they  acquired  under 
the  consent  decree  of  the  United  States  Dis- 
trict Court. 

The  defendants  claim :  First,  that  ttie  title 
acquired  by  Barron  from  the  Welrmans  and 
Mary  J.  Harston  was  not  paramount  to  the 
title  owned  by  the  Brooklyn  Cooperage  Com- 
pany and  the  Great  Western  Land  Company 
and  Helke  and  Donner,  and,  for  that  reason, 
that  he  has  no  right  to  interfere  with  them 
in  exercising  their  rights  acquired  under  the 
consent  decree.  Second,  that  Barron's  title, 
if  any,  was  acquired  by  him  as  agent,  attor- 
ney, or  trustee  for  the  Great  Western  Land 
Company  and  the  Brooklyn  Cooperage  Com- 
pany, and  that  said  corporations  owned 
whatever  he  bought,  and  that  they  cannot, 
nor  can  he,  being  their  agent  and  attorney, 
interfere  with  the  defendants  by  reason  of 
such  consent  decree,  even  if  they  did  acquire 
a  paramount  title  to  the  title  they  claimed  to 
own  'When  the  consent  decree  was  enl£red. 
Third,  that,  as  Barron  claimed  In  the  bill 
In  this  case,  the  white  oak  timber  was  the 
chief  value  of  the  land,  and  It  appearing  that 
the  entire  purchase  price  of  $5,600  of  which 
he  and  his  corporations  paid  $4,900  and  be 
personally  only  $700,  and  that  he  reserved 
the  timber  rights  which  he  says  is  the  chief 
value  of  the  land,  he  is  guilty  of  d^rauding 
bis  own  companies,  and  therefore  does  not 
come  into  equity  with  clean  hands.  Fourth, 
that  the  owner  of  only  the  timber  growing 
on  land,  with  the  title  of  the  land  in  some 
one  else,  cannot  maintain  a  bill  to  enjoin 
trespass,  or  threatened  trespass,  against  one 
cutting  or  about  to  cut  the  timber.  Fifth, 
that  the  court  erred  in  the  admission  of  cer- 
tain testimony. 

Whether  plaintiff  has  title  to  the  timber  is, 
of  conrse,  a  vital  question  in  determining 
whether  he  can  maintain  this  action. 
It  will  only  be  necessary  to  discuss  the 
alleged  flaw   in   his   title.     Without  going 


into  detail  it  can  be  generally  stated  as 
follSows:  Plaintiff  has  4  title  running 
through  conveyances  from  the  United  States 
down  to  a  deed  made  to  i.  W.  G.  Welr- 
man in  1870,  and  from  the  Welrman  heirs  to 
the  plaintiff,  and  from  the  United  States 
down  to  one  Johnson  in  1885,  and  from  his 
grantees,  through  Mary  J.  Harston,  to  the 
plaintiff.  In  1890  a  suit  was  brought  by 
the  F.  G.  Oxley  Stave  Company  and  others 
against  Butler  county  and  a  large  number 
of  other  defendants  for  the  purpose  of  set- 
ting aside  and  canceling  many  deeds  to  lauds 
comprising  a  large  tract  in  said  county,  In- 
dudlug  the  land  on  which  the  timber  grows 
with  which  we  are  concerned  tu  this  appeal. 
Aiuong  some  100  defendants  in  that  case  was 
J.  W.  G.  Welrman  and  also  the  grantor  In 
the  deed  to  Mary  J.  Harston.  It  is  uncontro- 
verted  that  the  order  of  publication  was  void 
as  it  described  no  lands.  That  action  was 
brought  against  100  or  more  defendants  who 
were  claiming  some  interest  in  the  land. 
The  petition  therein  also  set  out  by  name 
some  60  to  75  persons  who  are  alleged  to 
be  nonresidents  of  Missouri,  among  which 
number  is  found  the  names  of  the  grantors 
of  the  Welrman  and  Harston  titles.  A  pub- 
lication was  made  giving  notice  of  the  suit 
to  these  nonresidents.  Some  of  the  defend- 
ants In  that  suit,  who  were  served  in  Mis- 
souri and  whose  names  appear,  flled  answers. 
Others  who  were  served  failed  to  answer. 
And  none  of  the  nonresidents  named  In  the 
bill  entered  their  appearance  and  flled  an- 
swer. All  of  the  pleadings  and  proceedings 
leading  up  to  the  decree,  and  including  it  and 
the  appeal  therefrom,  disclose  that  none  of 
the  nonresident  defendants,  and  especially 
the  ones  through  whom  the  Welrman  and 
Harston  titles  run,  entered  their  appearance. 
A  Judgment  was  entered  by  the  circuit  court 
In  St  Louis,  where  the  case  was  tried  after 
a  abange  of  venue,  in  favor  of  the  plaintiffs 
therelu,  decreeing  and  divesting  all  right, 
title,  and  interest  in  the  land  out  of  the  de- 
fendants. Certain  of  the  defendants  tliere- 
in,  by  name,  filed  motions  for  a  new  trial 
which  were  overruled.  The  case  was  ap- 
pealed to  the  Supreme  Court  (121  Mo.  614, 
26  S.  W.  367),  where  the  Judgment  was  re- 
versed and  the  cause  remanded. 

[1,  2]  The  defendants  herein  contend  that 
the  grantors  of  the  plaintiff  were  barred  by 
that  decree  of  the  circuit  court  which  was 
reversed  by  the  Supreme  Court,  for  the  rea- 
son that  the  order  of  reversal  would  onl.\ 
operate  as  to  those  defendants  who  actually 
api)ealed.  This  might  be  true,  if  It  were 
shown  that  such  grantors  ever  entered  theli 
appearance  and  became  bound  by  the  decree 
of  the  circuit  court  at  St.  Louis.  But  de- 
fendants contend  that  there  was  an  appear- 
ance in  the  suit  begun  in  1890  by  the  F.  G. 
Oxley  Stave  Company  and  others,  becau.se 
f^e  order  entered  by  the  clerk,  as  to  one  of 
the  motions  for  a  new  trial,  filed  by  an  at- 
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torney  for  some  of  the  defendants  therein 
who  did  answer, •naming  them,  recited  that 
the  motion  was  filed  for  those  defendants 
"and  other  defendants,"  and  defendants  ar- 
gue that  thereby  all  the  nonresident  defend- 
ants, who,  according  to  the  decree  therein, 
had  defaulted,  did  enter  their  appearance; 
and  that  as  such  motion  was  oyerruled,  and 
only  certain  named  (defendants  appealed, 
and  "other  defendants"  did  not  appeal,  from 
the  order  of  the  court  OTcrrul^ng  such  mo- 
tion, therefore  the  grantors  In  this  chain  of 
title  are  bound  by  the  decree  of  the  circuit 
court 

Ab  to  the  Weirman  title  it  will  be  noted 
that  the  publication  and  suit  was  brought 
against  J.  W.  G.  Weirman  and  not  /.  W.  G. 
Weirman,  to  whom  the  land  had  been  pre- 
viously deeded.  But  aside  from  that,  we  are 
unable  to  agree  with  defendants'  contention 
that  Weirman  or  Johnson  entered  their  ap- 
pearance merely  on  accoimt  of  the  recitatiou 
that  "other  defendants"  had  filed  a  motion 
for  a  new  trial,  and  this,  because  all  the 
papers  and  proceedings,  ln<dnding  the  sol- 
emn declaration  in  the  decree  Itself,  disclose 
that  neither  Weirman  nor  Johnson  ever  en- 
tered an  appearance  in  that  case.  They  are 
therefore  driven  to  the  extremity  of  having 
us  hold  that  that  solemn  entry,  "and  other 
defendants,"  contained  in  fbe  Clerk's  entry 
on  the  motion  for  a  new  trial  brings  into 
court  those  parties,  whereas  every  other  rec- 
ord shows  them  to  have  been  absent 

It  Is  held  in  the  case  of  Mullins  v.  Bieger, 
ie9  Mo.  521,  70  S.  W.  4,  92  Am.  St  Rep.  651, 
that  a  general  answer  by  the  defendants, 
without  naming  them,  cannot  be  made  to 
Include  defendants  who  have  not  been  duly 
brought  into  court  by  process  and  who 
have  not  specially  entered  their  appearance. 
There  were  other  defendants  in  our  cases 
who  were  personally  served.  The  only  entry 
on  which  defendants  can  insist  that  Weirman 
and  Johnson  entered  their  appearance  is  the 
minute  entry  by  the  clerk,  made  when  the 
motions  for  new  trial  were  filed  by  some  of 
the  defendants  who  were  named  therein. 
Besides,  the  case  of  F.  G.  Oxley  Stave  Co. 
V.  Butler  County  and  others,  when  It  reached 
the  Supreme  Court  was  reversed  and  re- 
manded as  to  the  appealing  defendants. 

Appellants  cite  the  case  of  Clark  v.  Broth- 
erhood of  Locomotive  Firemen,  99  Mo.  App. 
687,  74  S.  W.  412;  Rector  &  Kennerly  v. 
Circuit  Court  for  St  Tx>uis  County,  1  Mo. 
607;  Schell  v.  Leland,  45  Mo.  loc.  cit  293; 
and  Louthan  v.  Caldwell,  52  Mo.  121.  Those 
cases  do  not  sustain  the  appellauta'  conten- 
tion, as  an  examination  of  them  shows  there 
was  an  appearance  actually  entered  by  the 
partietr  in  filing  certain  motions,  and  in  some 
of  the  cases  It  is  specifically  pointed  oat 
that  the  motions  were  separately  filed. 
These  cases  are  far  from  being  authority 
that  a  minute  made  by  the  clerk,  nnder  the 
facts  with  reference  to  the  pleadings  and 


proceedings  as  have  been  detafled  in  this 
case,  would,  by  the  recital  therein  of  "and 
other  defendants,"  enter  the  appearance  of 
nonresident,  defaulting  defendants.  We 
must  therefore  hold  that  so  far  as  this  rec- 
ord is  concerned,  the  plaintifl  has  establish- 
ed title  to  the  trees  that  he  seeks  to  enjoin 
the  defendants  from  cntdng. 

Appellants'  second  contention  is  that  tbe 
consent  decree  entered  in  the  United  States 
District  Court  did  so.  bind  the  Brooklyn 
Cooperage  Company,  the  Great  Western  Land 
Company,  Eeike,  and  Donner,  and  tbelr 
privies  and  representatives,  as  to  make  any 
paramount  title  that  they  acquired  inure  to 
the  benefit  of  the  appellants  herein. 

[3]  It  is  well-settled  law  that  if  a  general 
warranty  deed  convesring  a  fee-simple  title  Is 
made  by  a  grantor  when  he  in  ftict  has  no 
title,  or  has  a  defective  title,  and  he  subse- 
quently acquires  good  title,  the  subsequently 
acquired  title  will  inure  to  the  benefit 
of  the  srantee  in  such  deed.  It  Is  also  weU> 
settled  that  the  grantor  In  an  instrument, 
other  than  one  carrying  a  covenant  of  war- 
ranty, will  not  on  the  acquisition  by  blm 
of  a  paramount  title,  be  estopped  from  set- 
ting it  up  as  against  his  grantee  In  a  deed 
made  prior  to  the  acquisition  of  tbe  para- 
mount title.  See  White  v.  Davis,  50  Mo. 
833;  Gibson  v.  Chouteau's  Heirs,  39  Mo. 
loc.  cit  666;  and  Wilson  v.  Fisher,  172  Mo. 
loc.  cit  21,  23,  72  S.  W.  665. 

[4]  It  is  therefore  necessary  to  look  to 
tbe  consent  decree  which  was  entered  by 
the  United  States  District  Court  If  such 
decree  can  be  construed  so  as  to  warrant 
title  in  the  timber  to  tbe  appellants,  then 
the  Brooklyn  Cooperage  Company  and  the 
Great  Western  Land  Company  when  they 
acquired  tbe  Weirman  and  Harston  titles, 
would  do  so  for  the  benefit  of  tbe  appellants. 
On  an  examination,  however,  of  tbe  menx>- 
randa  of  compromise  entered  into  between  the 
parties  leading  up  to  tbe  consent  deicree,  we 
find  the  following  provision  (in  Exhibit  B>: 

"With  re|[ard  to  tbe  lands  to  be  selected  by 
H.  D.  Williams  Cooperage  Company,  the  com- 
plainants do  not  warrant  the  title  to  said  land 
or  the  timber  thereon,  bat  the  defendants  and 
each  of  them  shall  and  will  protect  and  save 
harmless  the  complainants  and  each  of  them 
and  their  assigns  from  all  claims  by  third  per- 
sons for  damages  in  excess  of  one  and  "Aoo 
dollars  (fl.dO)  per  cord,  arising  ont  of  cutting 
done  by  the  H.  D.  Williams  Cooperage  Com- 
pany on  the  lands  selected  by  it." 

And  there  Is  nothing  in  the  decree  that 
would  Indicate  that  tbe  title  to  the  timber 
which  the  appellants  were  permitted  to  cut 
was  warranted  to  be  In  the  Brooklyn  Coop- 
erage Company  and  Heike  and  Donner.  This 
provision  in  the'  agreement  on  which  the 
consent  decree  was  entered  disclosed  that 
Qiere  was  no  warranty  whatever  made  by  the 
complainants  in  that  suit  as  to  the  title  of 
the  land  on  which  tbe  timber  was  growing. 
We  can,  therefore,  see  no  reason  why  tlie 
Brooklyn  Cooperage  Company  and  HeIke  and 
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Donner  or  tbelr  grantee!^  and  representatiTes 
would  not  be  permitted  to  buy  the  title  to 
the  land  and  enforce  their  rlgbta  under  such 
acquired  title,  it  it  was  the  paramount  title. 
Certainly  the  Weirman  heirs  and  Mary  J. 
Harston  could  have  enforced  such  rights, 
and  as  the  plaintiff,  either  for  himself  or  hU 
principals  bought  the  rights  of  those  people, 
and  there  being  no  warranty  out  that  would 
estop  them,  they  or  their  privies  would  be 
entitled  to  set  up  such  title  against  the  ap- 
pellants. 

[S,  •]  The  proof,  however,  shows  that  the 
timber  was  bought  by  the  plaintiff  himself, 
and  whether  he  was  guilty  of  a  fraud  on 
the  corporations  he  represented  In  making 
them  pay  $4,900  for  the  land  without  the 
timber,  when  he  paid  only  |700  for  the  tim- 
ber, which  his  bill  alleges  Is  the  chief  value 
of  the  land,  is  not  a  question  that  can  be 
taken  advantage  of  by  the  defendants  In  this 
case ;  that  is  a  matter  between  the  principal 
and  the  agent  The  subject-matter  involved 
In  the  litigation  settled  by  the  consent  decree 
was  the  rights  of  the  parties  as  they  existed 
on  that  date,  and  not  the  rights  as  they  ex- 
ist in  this  suit,  because  the  subject-matter 
determining  the  rights  in  this  suit  depends 
upon  the  title  acquired  from  the  Weirmans 
and  Mary  J.  Harston.  And  while  the  plain- 
tiff in  this  case  was  the  attorney  and  agent 
and  general  manager  of  those  corporations 
and  knew  that  the  H.  D.  Williams  Cooper- 
age Company  was  given  privileges  under 
the  consent  decree,  still  he  is  not,  in  his  claim 
for  the  timber,  basing  his  right  on  any  title  or 
any  claim  that  his  principals  owned  when  the 
consent  decree  was  entered.  He,  therefore, 
was  not  estopped,  because  neither  the  sub- 
ject-matter nor  the  parties  were  involved  in 
the  suit  terminating  in  the  consent  decree. 
It  is  said  in  the  case  of  State  ex  rel.  Kane  v. 
Johnson,  123  Mo.  loc.  dt  65,  27  S.  W.  402: 

"The  mere  fact  that  he  employed  attorneys 
to  defend  that  suit,  who  participated  in  its 
trial  and  the  examination  of  witnesses,  ought 
not  to  estop  blm  from  now  asserting  his  rights, 
as  he  claims  nothing  by,  through,  or  onder 
them." 

Barron,  the  plaintiff,  having  acquired 
rights  In  this  timber,  not  through  tiis  prin- 
cipals, but  from  an  outstanding  title,  would 
not  be  estopped  from  enforcing  the  rights  he 
acquired  because  his  principals  had  been  es- 
topped on  an  entirely  different  source  of  title. 

The  foregoing  discussion  disposes  of  ap- 
pellants' third  contention. 

[7]  We  cannot  agree  with  appellants'  con- 
tention that  injunction  will  not  lie  in  this 
case.  Section  2634,  R.  S.  1906,  expressly  gives 
the  remedy  of  Injunction  to  one  whose  prop- 
erty, real  or  personal,  is  threatened  with  Ir- 
reparable Injury,  and  to  prevent  the  doing 
of  any  legal  wrong  when,  In  the  opinion  of 
the  court,  an  adequate  remedy  cannot  be 
afforded  by  an  action  for  damages.  The  evl- 
denoe  In  this  case  shows  that  the  appellants 
were  cutting  this  timber  owned  by  the  plain- 
tiff and  were  threatening  to  cut  It  under  the 


terms  <MC  the  consent  decree.  It  Is  also 
shown  in  evidence  that  this  character  of  tim- 
ber is  of  very  slow  growth,  and  also  that  it 
would  require  great  expense  to  the  plaintiff 
to  watch  the  timber  and  keep  an  account  of 
such  as  the  defendants  saw  fit  to  cut  It  is 
held  in  the  case  of  Palmer  v.  Crisle,  92  Mo. 
App.  loc.  dt.  613,  as  follows: 

"The  law  of  to-day  does  not  require  that  a 
person  in  plaintifiTs  situation  shall  submit  to 
the  stripping  of  his  timberland  of  its  forest 
trees,  and  then  attempt  to  make  his  loss  good 
by  action  for  damages.  The  nature  of  the 
property  involved  and  the  inconvenience  of 
suing  for  continuous  trespasses,  as  charged  in 
this  case,  constitute  a  basis  for  equitable  relief, 
long  recognized  in  this  state,  under  the  statute 
governing  the  use  of  the  writ  of  injunction." 

It  is  held  that  Injunction  is  available  to 
restrain  repeated  and  continuous  trespasses, 
even  though  the  wrong  may  not  be  irrepar- 
able and  the  wrongdoer  may  be  solvent.  See 
Turner  v.  Stewart,  78  Mo.  480 ;  Sills  v.  Good- 
year, 80  Mo.  App.  loc.  clt  132;  Lytle  v. 
James,  98  Mo.  App.  loc.  dt  341,  73  S.  W. 
287;  and  Hobart-Lee  Tie  Co.  v.  Stone,  185 
Mo.  App.  438,  117  S.  W.  604.  The  case  of 
Powell  V.  Canaday,  95  Mo.  At>p.  713,  89  S. 
W.  686,  cited  by  appellants.  Is  not  helpful 
here,  as  it  clearly  appears  in  the  opinion 
that  plaintiff  in  that  suit  was  basing  his 
right  to  an  injunction  merely  on  an  alleged 
possession.  The  opinion  expressly  states 
that  he  failed  to  show  any  paper  title  to 
the  land,  and  his  evidence  fell  far  short  of 
establishing  a  title  by  possession ;  hence  the  ' 
temporary  restraining  order  was  dissolved. 

[I,  I]  Appellants  complain  of  the  overrul- 
ing of  an  objection  to  a  question  put  to  Fred 
Dewey,  in  a  deposition,  as  follows:  "State 
who  were  the  sole  heirs  of  William  S.  Dewey, 
April  0,  1883."  The  obJecUon  was  that  the 
question  called  for  a  conclusion.  The  court 
overruled  the  objection  by  stating  that,  "He 
does  state  the  relations,  and  I  think  It  Is 
competent"  The  question  was  asked  after 
the  deponent  had  testified  that  William  S. 
Dewey  died  on  May  16,  1881,  and  that  he 
left  two  brothers  and  a  sister  surviving  him, 
none  of  whom  left  any  children  surviving 
them.  In  plaintiff's  proof  of  title,  William  S. 
Dewey  was  one  of  the  persons  through  whom 
plaintiff  sought  to  show  his  chain,  and  the 
deed  made  by  Richard  S.  and  Henry  A. 
Dewey  and  Harriet  D.  Rogers  dated  December 
3,  1886,  to  James  J  Johnson,  conveying  all 
the  interest  they  had  in  and  to  the  land 
therein  described,  conveyed  the  interest  that 
the  grantors  therein  acquired  as  the  broth- 
ers and  sister  and  heirs  at  law  of  William 
S.  Dewey.  The  question  called  for  a  con- 
clusion, but  under  the  drcumstances  detail- 
ed, the  action  of  the  court  could  not  be  held 
to  be  reversible  error.  In  an  equity  case  the 
.admission  or  exclusion  of  evidence  is  rare- 
ly reversible  error  on  appeal.  Hanson  t. 
Neal,  215  Mo.  266,  114  S.  W.  1078. 

The  plaintiff  showed  title  to  the  timber 
from  beginning  with  deeds  from  Butler  couu- 
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ty  in  1869.  The  defendants  claim  rights  to 
the  timber  tbrnugb  a  deed  from  Bntler  coun- 
ty In  1899.  There  is  nothing  In  this  record 
divesting  the  title  out  of  the  grantees  and 
their  line  beginning  with  the  deed  of  1869. 
We  therefore  hold  that  the  decree  rendered 
by  the  trial  couit  should  be  affirmed  and  it 
Is  so  ordered. 

ROBERTSON,   P.  X,   and   STURGIS,   J., 

concur. 


STATE  ex  rel.   AHRENS  v.   RASSIEUR, 

Circuit  Judge.    (No.  14423.) 

(St  Louis  Court  of  Appeals.     MiasourL    Dec 

8,  1914.) 

1.  Habeas  Corpus  (§  112*)— Jurisdiction— 
CusTODT  OF  Infant— Judgment. 

Habeas  corpus  proceedings  between  a  father 
and  grandparents  for  tlie  custody  of  a  child  are 
not  within  Rev.  St.  1909.  {  2510,  for  preserving 
jurisdiction  over  tlie  subject-matter  in  similar 
proceedings  between  husband  and  wife,  and  a 
clause  in  the  order  remanding  the  child,  by 
which  the  court  assumes  to  retain  jurisdiction 
over  the  cause,  is  coram  non  judice. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  101 ;   Dec.  Dig.  §  112.*] 

2.  Habeas  Corpus  (J  112*)^Jurisdiction— 
Appeal. 

A  clause  in  the  Judgment  In  habeas  corpus, 
by  which  the  court  assumes  to  retain  jurisdic- 
tion over  the  cause,  is  not  within  the  scope  of 
the  Issues. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  101 ;  Dec.  Dig.  (  112.*] 

Ai>pllcatlon  by  the  State,  on  the  relation 
of  Henry  Ahrens,  Sr.,  for  a  writ  of  prohibi- 
tion against  Leo  S.  Rassieur,  Judge  of  the 
Circuit  Court  of  the  City  of  St  Louis.  Al- 
ternative writ  made  permanent 

Albert  C.  Davis,  of  St  Louis,  for  relator. 
Marion  C.  Early,  of  St  Louis,  for  respond- 
ent 

REYNOLDS,  P.  J.  At  the  April  term, 
1911,  of  the  circuit  court  of  the  city  of  St 
Louis,  one  Lee  H.  Mallalleu  filed  a  petition 
for  a  writ  of  habeas  corpus  for  the  posses- 
sion of  his  daughter  Jessalee,  then  about 
two  years  old  and  in  the  custody  of  Henry 
Ahrens,  Sr.,  her  grandfather,  and  Alvina 
Ahrens,  her  grandmother,  her  mother  being 
dead.  The  prayer  or  demand  for  relief  in 
the  petition  is: 

"Wherefore,  your  petitioner  prays  that  a  writ 
of  hnbea."s  corpus  may  be  issued  to  bring  the  said 
Jessalee  Mnllnlieu  before  the  court  that  she  may 
be  released  from  the  restraint  and  keeping  of 
the  said  Henry  Ahrens,  Sr.,  and  Alvina  Ahrens, 
his  wife,  and  that  the  care,  custody  and  control 
of  said  child  be  awarded  to  your  petitioner." 

The  return  of  Ahrens  and  his  wife  to  the 
writ  concludes  thus: 

"Respondents  having  fully  made  return  ask 
to  be  discharged  of  the  writ  aforesaid  and  that 
the  said  Jessalee  Mallalleu  be  restored  to  their 
care,  custody  and  control  as  heretofore." 

The  cause  was  duly  assigned  to  Division 
No.  9  of  the  circuit  court,  then  presided  over 


by  the  Honorable  Leo  S.  Basslear,  respond- 
eut  here.  At  the  hearing  of  the  case  on  this 
petition  and  return  it  appeared  that  the 
child  had  been  committed  to  the  custody  of 
the  grandparents  at  the  request  of  their 
daughter,  then  about  to  die,  and  with  the 
assent  of  the  father,  the  petitioner  for  the 
writ.  At  the  conclusion  of  the  hearing  and 
on  the  last  day  of  the  April,  1911,  term  of 
the  circuit  court,  the  court  denied  the  prayer 
of  the  petitioner,  holding  that  the  best  inter- 
ests of  the  child  would  be  conserved  by  leav- 
ing her  in  the  custody  of  her  grandparents. 
It  however  granted  to  the  petitioner,  Malla- 
lleu, the  right  to  visit  and  have  the  custody 
of  the  child  at  certain  stated  intervals.  The 
court  further  embodied  as  part  of  its  Judg- 
ment this: 

"And  the  court  doth  retain  Jurisdiction  of 
this  cause,  for  the  purpose  of  making  such  other 
and  further  orders,  from  time  to  time,  with  ref- 
erence to  the  custody  of  the  child  aforesaid,  as 
in  the  judgment  of  the  court,  the  best  interest 
and  welfare  of  the  said  child  may  require." 

Nothing  further  transpired  in  the  cause 
until  June  27tb,  1914,  when  at  the  June  term 
of  the  circuit  court,  apparently  on  the  ex 
parte  application  of  Mallalleu,  the  petitioner 
in  the  original  cause,  and  without  any  notice 
to  the  respondents  in  that  cause,  the  Judge 
then  presiding  In  Division  No.  9  of  the  court 
entered  an  order  transferring  the  cause  to 
Division  No.  4  of  the  court,  that  being  the 
division  to  which  the  Honorable  Leo  S.  Ras- 
sieur liad  in  the  meantime  been  assigned  and 
over  which  he  was  then  presiding.  Thereaft- 
er and  in  this  Division  No.  4,  a  motion  was 
filed  by  Mallalleu,  entitled  in  the  original 
case,  praying  the  court  to  make  an  order  al- 
tering and  amending  the  decree  theretofore 
made  by  the  court  In  Division  No.  9,  on  June 
3d,  1911,  as  above  stated,  as  to  the  custody  of 
the  child,  and  to  give  MaUalleu  exclusive 
custody  of  Ills  daughter,  free  from  any  in- 
terference or  control  of  the  grandparents. 
The  Honorable  Circuit  Judge,  then  presiding 
in  Division  No.  4,  passed  this  motion  until 
July  14th,  1914,  announcing  his  determina- 
tion then  to  bear  and  determine  the  motion 
upon  the  merits.  It  was  to  prohibit  that 
Judge  from  entertaining  Jurisdiction  of  the 
cause  that  the  present  action  was  brought  & 
petition  being  filed  in  our  court  in  vacation, 
upon  which  an  alternative  writ  was  Issued 
prohibiting  the  Honorable  Circuit  Judge 
from  further  proceeding,  or  to  show  cause 
to  the  contrary.  To  this  alternative  writ 
the  Honorable  Circuit  Judge  made  a  return 
setting  up  what  had  been  done  In  the  matter 
and  Justifying  his  right  to  proceed  in  it  un- 
der that  part  of  the  original  order  in  tbe  case 
by  which  it  is  claimed  Jurisdiction  over  the 
cause  had  hem  retained.  On  the  coming  In 
of  this  return  the  relator  here  prayed  that 
the  alternative  writ  be  made  permanent 

There  Is  no  dispute  as  to  the  facts,  a  ques- 
tion purely  of  law  being  presented  and  ar- 
gued.   That  question  turns  on  the  validity  of 
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that  part  of  the  order  entered  In  the  habeas 
corpus  proceeding  which  we  have  quoted 
above. 

[1]  The  relator  here  contends  that  this 
part  o(  the  order  was  without  authority  and 
beyond  the  jurisdiction  of  the  court;  that 
In  the  habeas  corpus  proceeding  which  was 
berore  the  court,  Its  attempt  to  retain  Juris- 
diction for  the  purpose  of  making  further 
orders  In  It  was  coram  non  judlce;  that  the 
proceeding  under  the  petition  for  habeas  cor- 
pus having  passed  Into  judgment,  the  cause 
was  at  an  end.  The  contention  of  the  re- 
spondent as  to  the  right  to  retain  jurisdic- 
tion over  the  proceeding  seems  to  rest  chiefly 
upon  section  2510,  Revised  Statutes  1909. 
That  section  provides: 

"In  all  cases  where  it  shall  appear  from  the 
evidence  in  any  proceedings  'In  habeas  corpus, 
instituted  between  husband  and  wife  for  the 
custody  of  their  children  under  the  age  of  four- 
teen years,  that  by  reason  of  insanity,  drunken- 
ness, cruelty,  or  other  cause,  the  party  against 
whom  the  complaint  is  brought  is  unfit  to  have 
the  care  and  government  of  the  child  or  children 
in  controversy,  it  shall  be  lawful  for  the  court 
hearing  said  cause  to  award  the  custody  of  the 
same  to  the  complainant  or  other  guardian,  as 
shall  be  deemed  beet  in  the  premises,  and  to 
make  such  other  orders  touching  the  custody 
and  control  of  such  child  or  children  as  the 
court  may  deem  proper;  and  the  order  or  de- 
cree of  court  touching  said  custody  shall  be 
valid  and  remain  in  force  during  any  period 
within  the  minority  of  said  child  or  childreu, 
which  shall  be  fixed  by  said  court;  and  any 
person  at  any  time  violating  said  order  or  decree 
may  be  dealt  with  summarily  for  contempt." 

•This  section  appears  In  article  6,  chapter 
22,  Revised  Statutes  1900,  the  article  being 
our  statutory  provision  for  proceedings  un- 
der the  writ  of  habeas  corpus.  It  first  ap- 
peared In  our  law  In  1873,  the  title  of  Che 
act  being,  "An  Act  to  Provide  for  the  Cus- 
tody of  Minor  Children  tn  Proceedings  in 
Habeas  Corpus  Between  Busband  and  Wife." 
Acts  1873,  p.  63.  It  Is  obvious  that  this 
section  has  no  application  here.  This  Is  not 
a  proceeding  In  habeas  corpus  "between  hus- 
band and  wife."  It  is  said  In  argument  that 
In  drafting  this  section  the  General  Assembly 
had  in  mind  the  welfare  of  the  child  and 
that  although  the  precise  words  refer  only 
to  the  husband  and  wife,  It  would  seem  a 
barsh  construction  to  say  that  the  lawmak- 
ers did  not  Intend  the  statute  to  extend  to 
those  who  stand  In  the  position  of  parents, 
whether  husband  and  wife  or  not  It 
further  said  that  the  order  was  made  In 
conformity  with  early  practice  in  the  circuit 
court  of  the  city  of  St.  Louis.  We  cannot 
assume  that  tlie  General  Assembly,  the  law- 
making power,  in  so  specifically  confining 
this  exception  to  cases  arising  between  hus- 
band and  wife,  expressing  that  idea  both  in 
the  entitling  clause  and  In  the  body  of  the 
act.  Intended  to  extend  it  to  any  other  cases. 
There  is  no  room  here  for  Judicial  construc- 
tion which  would  have  the  effect  of  extend- 
ing it.  To  Indulge  In  such  construction 
would  not  be  a  Judicial  act  but  legislative 
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and  beyond  the  power  of  the  court.  Nor  can 
long  usage,  if  that  ts  a  fact,  and  of  this  we 
have  no  Information  beyond  the  claim  of 
counsel,  make  the  law  otherwise  than  as 
enacted.  From  this  it  necessarily  follows 
that  in  attempting  to  preserve  jurisdiction 
over  the  subject-matter,  that  Is  the  custody 
of  this  child  in  the  habeas  corpus  proceeding 
between  the  father  and  the  grandparents, 
the  action  of  the  court  finds  no  support  in 
section  2510. 

[2]  Over  and  above  this,  the  clause  in  the 
order  assuming  to  retain  jurisdiction  over 
the  cause,  is  not  within  the  scope  of  the 
Issues  in  this  habeas  corpus  proceeding.  We 
have  set  out  the  prayer  of  the  petition  and 
the  conclusion  of  the  return.  These  make 
the  issue.  This  is  an  action  at  law.  When 
the  court  had  determined  the  issue  Involved, 
that  Is,  to  whom  the  custody  of  the  child 
should  then  be  committed,  that  was  the  end 
of  that  case.  Unless  acting  under  section 
5316,  Revised  Statutes  1909,  in  correcting  er- 
rors as  to  the  time  or  place  of  imprisonment, 
or  under  section  2510,  where  the  action  is 
between  busband  nad  wife,  or  under  other 
sections  specially  providing  for  the  writ,  the 
only  order  or  Judgment  within  the  power  of 
the  court  in  proceedings  in .  habeas  corpus, 
such  as  here  before  us.  Is  one  either  discharg- 
ing the  person  found  to  be  illegally  and  un- 
lawfully held  and  restrained,  or  to  remand 
him,  that  Is,  refuse  a  discharge.  Any  order 
outside  of  that  is  coram  non  Judlce  and  void. 
That  is  the  rule  applied  by  our  Supreme 
Court  even  in  a  suit  In  equity.  See  State 
ex  rel.  McManus  v.  Muench,  217  Mo.  124,  117 
S.  W.  25.  The  original  order  made  by  the 
court  awarding  the  custody  of  this  Infant, 
a  child  then  under  14  years  of  age,  in  fact 
at  that  time  about  2  years  of  age,  was  a 
Judgment  which  finally  determined  the  ques- 
tion of  custody  on  the  facts  and  issues  then 
before  the  court. 

Nc  appeal  lies  from  the  decision  in  habeas 
corpus  discharging  or  remanding  the  pe- 
titioner. Herein  lies  the  reason  why  the 
decision  must  be  confined  to  those  mat- 
ters alone.  If  the  Judgment  In  a  pro- 
ceeding such  as  here  Involved,  attempts 
to  go  outside  of  this  and  embraces  matters 
outside  of  the  issue,  matters  which  may  be 
the  subject  of  appeal,  it  Is  outside  of  any 
Issue  which  can  lawfully  be  presented  lu  a 
proceeding  by  habeas  corpus  as  here  present 
ed.  So  said  our  Supreme  Court  in  Ferguson 
V.  Ferguson,  36  Mo.  197,  citing  Howe  v.  State, 
9  Mo.  690,  in  support  of  the  proposition  that 
there  Is  no  appeal  from  a  decision  In  habeas 
corpus.  See  also  Weir  v.  Marley,  99  Mo. 
484,  12  S.  W.  798,  6  L.  R.  A.  672.  Judge 
Holmes  has  said  in  the  Ferguson  Case,  su- 
pra, 36  Mo.  loc.  clt.  201 : 

"In  this  respect,  the  decision  is  not  of  the  na- 
ture of  a  final  judsraent.  Tt  concerns  only  the 
present  actual  condition  of  things,  and  the  or- 
der of  the  court  is  at  once  executed  and  acconj- 
plisbed  beyond  recall;  and  In  reference  to  any- 
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new  state  of  facto  existing  afterwards,  the  par- 
ties have  the  same  remedies  as  before,  whether 
by  writ  of  habeas  corpus,  or  other  proceeding, 
in  any  court  of  competent  jurisdiction ;  and 
the  courts  are  always  open  to  them." 

The  Ferguson  Case  was  decided  in  ■  1865 
and  before  the  enactment  of  the  law  of  1873 
(section  2510,  Reyised  Statutes  1900).  If 
that  section  had  then  been  In  force.  It  might 
have  been  held  to  apply  on  the  facts  in  that 
case,  an  action  between  husband  and  wife. 
Wlitu  the  action  Is  not  between  husband  and 
wife,  the  law  as  to  habeas  corpus  la  now 
as  It  then  was.  Fergfuson  ▼.  Ferguson  has 
always  been  recognized  as  authority  on  the 
subject  of  the  Jurisdiction  of  the  courts 
In  habeas  corpus,  as  see  Weir  t.  Marley,  su- 
pra. It  Is  referred  to  as  authority  In  State 
ex  rel.  Barlier  v.  Wurdeman,  254  Mo.  581, 
loc.  dt  569,  163  S.  W.  849. 

Whether  the  provision  In  the  original  order 
allowing  the  father  to  have  the  custody  of 
the  child  at  certain  times,  was  within  the 
power  of  the  court  In  that  proceeding.  It  not 
being  a  proceeding  under  the-  divorce  law 
or  one  between  husband  and  wife.  Is  not  here 
raised  and  not  considered.  We  express  no 
opinion  whatever  upon  that  phase  of  this 
decree  In  the  habeas  corpus  proceeding. 

Nor  Is  It  important  to  here  pass  upon  the 
question  of  the  regularity  of  the  proceeding 
by  which,  on  an  ex  parte  application,  the 
cause  purported  to  be  transferred  from  one 
division  of  the  circuit  court  of  the  dty  of 
St.  Louis  to  another.  Tb&t  element  disap- 
pears from  the  case  and  Is  not  Important, 
when  we  determine,  as  we  here  do,  that  the 
court.  In  either  division,  In  attempting  to 
open  up  the  cause,  was  without  Jurisdiction 
and  beyond  its  authority. 

For  that  reason  and  on  that  ground,  the 
alternative  writ  heretofore  entered  In  this 
cause  Is  made  permanent,  and  the  Honor- 
able Judge  of  the  circuit  court  of  the  dty  of 
St.  Louis,  respondent  here,  prohibited  from 
exercising  further  Jurisdiction  in  the  matter 
of  Jessalee  Mallalieu  wherein  Lee  H.  Malla- 
Ueu  was  iietltloner  and  Henry  Ahrens,  Sr., 
and  Alvina  Ahrena.  his  wife,  were  respond- 
ents; no  costs  herein  to  be  taxed  against 
the  respondent  Judge. 

NOETONI  and  ALLEN,  JJ.,  concur. 


LONG  v.  SHAFBR  et  aL    (No.  1401.) 

(Springfield    Court    of   Appeals.      Missouri. 
Dec.  12,  1914.) 

1.  Bills  and  Notes  (|  463»)— Orioinai,  Pij»- 

TIES— "HOLDEB    IN    DUK    COUBSE." 

The  payee  of  a  note  to  whom  It  has  been 
delivered  at  the  inception  of  the  transaction.  Is 
not  one  to  whom  it  has  been  "negotiated,"  and, 
hence,  is  not  a  "bolder  in  due  coarse"  as  defin- 
ed by  Bev.  St.  1909,  g  10022,  and  is  snbject  to 
equities  under  section  10028,  providing  that  in 
the  hands  of  any  bolder,  other  than  a  holder  in 


due  coarse,  a  negotiable  instmment  is  robject  to 

the  same  defenses  as  if  nonnegotiable. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  1344-1351;  Dec.  Dig.  i 
463.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  in  Due 
Course.] 

2.  Bills  and  Notes  (|  451*)— Vaijditt— Ne- 
gotiabilitt. 

Negotiability  is  not  necessary  to  the  valid- 
ity of  a  note,  and  the  fact  that  it  is  negotiable 
in  form,  as  between  the  malter  and  payee,  does 
not  deprive  the  former  of  any  defense  thereto 
that  he  would  otherwise  have. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |S  1342,  1343,  1365,  1366; 
Dec  Dig.  g  451.*] 

3.  EviDENCi!  (j  423*)— Parol  Evidence. 

In  a  suit  on  a  note  as  between  the  original 
parties,  parol  evidence  is  admissible  to  show 
that  persons  signing  ostensibly  as  maimers  were 
in  fact  sureties,  and  that  the  payee's  release  of 
collateral  security  without  the  consent  of  such 
accommodation  maimers  or  sureties  released  them 
pro  tanto  to  the  extent  of  the  value  of  the  lien 
so  discharged. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C^nt.  Dig.  a  1957-1965;    Dec.  Dig.  |  423.*] 

Sturgls,  J.,  dissenting. 

Appeal  from  Circnit  Conrt,  Texas  County ; 
L.  B.  Woodside,  Judge. 

Action  by  Edwin  Long  against  David  Sha- 
fer  and  others.  Judgment  toe  defendants, 
and  philntiff  appeals.  Affirmed  and  case 
certified  to  Supreme  Court,  because  of  con- 
flict with  the  St  Louis  and  Kansas  City 
Courts  of  Appeals. 

This  is  an  action  on  a  promissory  note 
for  $4,0(X)  bearing  Interest  at  the  rate  of 
8  per  cent  per  annum  dated  at  Rolla,  Mo., 
March  10,  1910,  payable  one  year  after  date 
to  Edwin  Long,  signed  by  Peter  T.  Mason, 
David  Shafer,  Z.  T.  Denlson,  J.  W.  Cantrell, 
and  Willis  Murpliy.  As  security  for  the  pay- 
ment of  this  note  Peter  T.  Mason  executed 
a  deed  of  trust  on  land  in  Texas  county,  Mo., 
of  value  suffident  to  pay  the  note  and  in- 
terest that  might  accumulate  thereon.  The 
parties  signing  the  note  all  resided  in  Texas 
county.  The  payee  resided  at  Bolla,  in 
Phelps  county. 

In  1912  Peter  T.  Mason  negotiated  a  sale 
of  67  acres  of  the  land  covered  by  the  deed 
of  trust  to  one  Helton,  and  at  Bfason's  re- 
quest, and  without  the  knowledge  of  the 
other  signers  of  the  note.  Long  executed  to 
Mason  a  deed  releasing  ttie  57  acres  from 
the  lien  of  the  deed  of  trust  Mason  there- 
after made  a  warranty  deed  conveying  the 
57  acres  to  Helton,  for  which  he  received 
$2,000,  of  which  he  paid  Long  $595.16,  which 
was  credited  on  the  note.  After  the  suit 
was  commenced.  Long  had  l>ls  deed  of  trust 
on  the  land,  not  released,  foredoeed  by  sale 
by  the  trustee.  The  net  proceeds  of  this 
sale,  $3,444.50,  was  placed  as  a  credit  on  the 
note,  and  a  supplemental  petition  filM  stat- 
ing these  facts.  Mason  Iiaving  removed  from 
the  state  before  the  action  was  brought  no 
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service  of  process  was  had  upon  him,  and 
plaintiff  dismissed  bis  action  as  to  Um.  To 
the  supplemental  petition  the  other  four  de- 
fendants filed  a  Joint  answer,  in  which,  after 
admitting  that  they  severally  signed  the 
note,  for  an  affirmative  defense  alleged  in 
substance  that  they  were  not  parties  to  and 
did  not  receive  any  part  of  the  money  loaned 
and  tliat  it  all  went  to  Mason;  that  they 
signed  the  note  as  accommodation  makers; 
and  set  np  the  release  of  the  67  acres  of 
land  by  Long  from  the  lien  of  the  deed  of 
trust  without  their  knowledge  or  consent,  the 
sale  of  the  67  acres  so  released  to  Helton  for 
$2,000,  the  receipt  of  the  purchase  price  by 
llason,  and  the  appropriation  of  it  all  ex- 
cept the  sum  of  1595.16  to  purposes  other 
than  the  payment  of  the  note ;  also,  tttat,  had 
the  proceeds  of  said  «ale,  $2,000,  been  cred- 
ited on  the  note,  the  same  would  have  been 
fully  paid;  and  that  they  would  not  have 
signed  the  note  had  not  Mason  executed  the 
deed  of  trust  to  secure  the  same.  The  plaln- 
tilTs  demurrer  to  this  affirmative  plea,  on 
the  ground  that  It  stated  no  legal  or  equitable 
defense  to  plaintiff's  cause  of  action,  was, 
by  the  court,  overruled.  A  Jury  was  waived 
and  the  cause  tried  by  the  court. 

Plaintiff  introduced  the  note  sued  on  and 
rested. 

Defendants,  over  the  objection  of  plaintiff, 
read  in  evidence  the  trust  deed  to  Long  se- 
curing the  payment  of  the  note  sued  on, 
Ixing's  deed  of  release  of  57  acres  of  the 
land  described  in  the  deed  of  trust,  and  Ma- 
son's warranty  deed  of  the  57  acres  to 
Helton.  These  deeds  were  all  properly  ac- 
knowledged and  were  duly  recorded. 

Plaintiff  duly  objected  to  the  introduction 
of  any  evidence,  objected  to  the  deeds  as 
evidence,  objected  to  the  testimony  of  the 
four  defendants  that  they  signed  the  note  as 
sureties — all  for  the  reason  that  the  answer 
set  up  no  legal  or  equitable  defense  to  the 
action,  and  that  oral  evidence  was  inad- 
missible to  show  that  defendants  signed  the 
note  as  sureties,  and  that  defendants  could 
not  show  by  parol  evidence  that  their  ob- 
ligation to  pay  the  note  was  not  absolute; 
which  objections  were  overruled  and  excep- 
tions saved.  At  the  close  of  the  case  plain- 
tiff demurred  to  defendants'  evidence  which 
was  overruled  and  exceptions  saved. 

The  court  found  the  Issues  for  the  de- 
fendants. No  declarations  of  law  were  asked 
or  given,  except  as  ^l>ove  noted.  Plaintiff 
has  appealed. 

Holmes  &  Holmes  and  C.  O.  Bland,  all  of 
Rolla,  for  appellant  Hlett  ft  Scott  and 
Lamar,  Lamar  A  Lamar,  all  of  Houston,  for 
respondents. 

FARRINGTON,  J.  (after  stating  the  facts 
as  above).  The  issue  in  tliis  court  is  made 
clear  by  the  following  language  appearing  In 
tite  brief  of  learned  counsel  for  appellant: 


"We  concede  that,  ander  the  law  as  it  exist- 
ed prior  to  the  adoption  of  the  uniform  Negotia- 
ble Instruments  Act_  in  1905,  it  was  competent 
to  show  by  parol  evidence  that  one  who  signed 
a  negotiable  inetniment  ostensibly  as  a  maker 
signed  as  a  surety  and  tiwt  the  holder  bad 
knowledge  of  the  fact,  and  that  upon  proof  of 
these  facts,  and  proof  that  the  holder  had  ex- 
tended the  time  of  paj-ment  for  a  consideration 
moving  from  the  principal,  without  the  assent 
of  the  surety,  he  was  thereby  discharged  from 
all  liability  on  tiie  instrument;  also  that  if  the 
holder  held  any  property  of  the  principal  to 
secure  the  note,  or  other  security  for  its  pay- 
ment, and,  without  the  assent  of  the  surety, 
gave  op  such  property  or  released  the  other  se- 
curity, the  surety  was  discharged  to  the  extent 
of  the  property  surrendered  or  the  security  re- 
leased. 

"We  further  concede  that  if  these  special  de- 
fenses are  available  to  a  surety  under  the  uni- 
form Negotiable  Instruments  Act,  then  the  judg- 
ment was  for  the  right  party  and  should  be 
affirmed. 

"Our  contention  is  that  tx>th  of  these  de- 
fenses have  been  abrogated  by  the  uniform 
Negotiable  Instruments  Law,  and  that  if  one 
-signs  a  negotiable  instrament  as  an  accommo- 
dation maker,  without  consideration,  and  wishes 
to  be  secured,  he  must  take  the  security  to  him- 
self, or  by  express  contract  with  the  payee  agree 
that  the  latter  shall  take  and  hold  the  security 
for  his  protection." 

It  Is  stated  In  the  briefs  for  t>oth  sides 
that  the  uniform  Negotiable  Instruments  Act 
was  not  intended  to  make  new  law,  but  that, 
with  few  exceptions,  it  is  a  codification  of 
the  rules  of  the  law  merchant  as  declared 
by  the  best  and  most  authoritative  decisions.- 
Ck>unsel  for  appellant  also  state  that  they 
do  not  contend  that  extrinsic  evidence  is  not 
admissible  in  actions  between  the  parties  to 
a  negotiable  instrument  to  show  want  of 
consideration,  fraud,  mistake,  illegality,  or 
duress,  or  to  explain  an  ambiguity,  when 
such  explanation  Is  not  inconsistent  with  the 
written  terms. 

Appellant  contends  that  where  the  act 
speaks  it  controls,  and  that  prior  conflicting 
adjudications  must  be  held  for  naught,  citing 
Mechanics'  &  Farmers'  Sav.  Bank  v.  Katter- 
John,  137  Ky.  427,  125  S.  W.  1071,  Ann.  Cas. 
1912A,  430,  and  First  Nat.  Bank  of  Shawano 
V.  Miller,  139  Wis.  126,  120  N.  W.  820,  131 
Am.  St.  Rep.  1040.  Also,  that  an  examination 
of  the  act  will  reveal  that  the  word  "surety" 
is  nowhere  mentioned  in  it,  and  that  the  lia- 
>bllity  of  makers  and  indorsers  of  these  in- 
struments is  classifled  as  "primary"  and 
"secondary" ;  and  that  the  obligation  of  mak- 
ers and  accommodation  makers  of  negotiable 
notes  is  primary  and  absolute,  citing  sections 
10161  and  10030,  R.  S.  1909.  Furthermore, 
that  section  10080,  R.  S.  1909,  prescribes  the 
only  methods  by  which  a  maker  can  be  dis- 
charged, whether  he  be  In  fact  a  principal  or 
an  accommodation  maker.  Appellant  con- 
tends that  sections  10000,  10089  and  10161, 
R.  8.  1909,  when  read  together,  leave  no 
opening  whereby  parol  evidence  can  be  ad- 
mitted as  against  a  holder  for  value  to  modi- 
fy the  absolute  liability  incurred  by  the  sign- 
ing of  the  note  as-  makers.    Also,  that  since 
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Long  paid  fall  Talne  for  tbe  note  be  Is  a 

holder  for  value. 

[1]  Long  Is  not  a  holder  In  due  course  be- 
cause the  instrument  was  not  negotiated  to 
him.  There  is  no  call  for  a  lengthy  discus- 
sion about  this  because  the  statute  (section 
10022,  R.  S.  1909)  is  explicit.  Now  section 
10028  provides  that  "in  the  hands  of  any 
holder  other  than  the  holder  in  due  course, 
a  negotiable  instrument  is  subject  to  the 
same  defenses  as  if  it  was  nonnegotiable." 
Hence  this  case  is  lifted  bodily  out  of  the 
governing  power  of  the  uniform  Negotiable 
Instruments  Act. 

Section  10001  defines  when  an  instrument  is 
negotiated,  and  does  not  Include  the  handing 
over  of  a  promissory  note  by  the  maker  to 
the  payee.  The  act,  in  sections  10022,  10027 
and  1002S,  makes  a  distinction  between  a 
holder  and  a  holder  In  due  course.  To  shut 
off  the  defense  here  set  up,  the  bolder  must 
brtng  himself  within  the  terms  of  sections 
10027  and  10028;  the  note  must  have  been 
negotiated  to  him.  The  maker  handing  bis 
note  to  the  payee  is  not  a  negotiation  of  the 
instrument,  and  such  payee  is  a  bolder  oth- 
er .than  in  due  course,  and  tfans  fUls  within 
the  terms  of  section  10028. 

[21  This  leaves  the  case  to  be  controlled, 
by  the  common  law  or  law  merchant  (section 
10166),  and  appellant  has  conceded  that  if 
the  common  law  is  to  govern,  the  defense  set 
up  here  is  permissible.  See  FuUerton  Lum- 
ber Co.  V.  Snouffer,  139  Iowa,  176,  117  N. 
W.  60.    As  said  in  the  case  Just  cited : 

"Negotiability  is  not  neceaaary  to  the  validly 
of  a  promiRSory  note,  and  the  mere  fact  that  it 
is  negotiable  in  form  does  not,  as  between  the 
maker  and  payee,  deprive  the  former  of  any  de- 
fense thereto  that  he  would  otherwise  have." 

See,  also,  Crawford's  Annotated  Neg.  Instr. 
Law  (2d  Ed.)  {  54,  and  section  97,  followed 
by  a  footnote,  in  which  it  Is  said:  "In  an 
act  designed  to  be  uniform  in  the  various 
states,  no  more  can  be  done  than  fix  the 
rights  of  holders  in  due  course."  Also  Ogden, 
Negotiable  Instruments,  $  142,  p.  132;  Daniel 
on  Negotiable  Instruments  (6th  Ed.)  vol.  2, 
i  1312,  p.  1478 ;  Stone  v.  Goldberg  &  Lewis, 
6  Ala.  App.  249,  60  South.  744 ;  Goldberg  & 
Tjewls  V.  Stone,  10  Ala.  App.  485,  65  South. 
454 :  Haddock  v.  Haddock,  192  N.  T.  499,  85' 
N.  E.  682,  19  L.  R.  A.  (N.  S.)  136.  In  the 
case  last  dted  this  language  appears: 

"There  is  no  reason  that  we  can  conceive  why 
the  Legislature  should  intend  to  chaoRe  the 
rule  in  regard  to  the  admission  of  parol  evidence 
as  it  bad  existed  in  this  state  for  many  years. 
.Ml  of  the  quotations  •  •  •  show  that  it  had 
enlarsed  rather  than  restricted  the  rules  allow- 
ing parol  evidence  to  show  the  true  liability  and 
relation  of  the  parties  whose  names  appear  upon 
the  bill  or  note  in  all  actions  between  them- 
selves." 

[3]  It  Is  therefore  clear  that  defendants 
bad  the  right  to  show  by  parol  that  they 
were  soretles  only  on  the  note.  And,  since 
the  Negotiable  Instrnmepts  Law  does  not 
govern  the  case  and  the  rules  of  the  common 


law  are  to  be  looked  to,  there  is  bat  one  con- 

clasion  to  be  drawn  from  the  Missouri  de- 
cisions, which  is  that  the  release  of  the  col- 
lateral security  on  the  part  of  the  payee  in 
the  note  without  the  consent  of  the  accommo- 
dation makers  released  the  latter  pro  tanto, 
to  the  extent  of  the  value  of  the  lien  so  dis- 
charged. Ferguson  t.  Turner,  7  Mo.  497; 
Lakenan  v.  Trust  Co.,  147  Mo.  App.  48,  126 
S.  W.  547;  27  Am.  &  Eng.  Ency.  Law,  pp. 
516,  617.  The  following  cases  bold  tbat 
parol  evidence  is  admissible  to  show  who  Is 
principal  and  who  is  sorety  on  a  note:  Gar- 
rett ▼.  Ferguson's  Adm'rs,  9  Mo.  125;  Me- 
chanics' Bank  V.  Wright,  53  Mo.  153 ;  Har^ 
dester  v.  Tate,  85  Ma  App.  624 ;  Reynolds  r. 
Schade,  131  Mo.  App.  1,  109  S.  W.  629. 

Appellant  cites  Lane  T.  Hyder,  163  Mo.  App. 
688,  147  S.  W.  514,  and  Citizens'  Bank  v. 
Douglass,  178  Mo.  App.  664,  161  8.  W.  601, 
as  authority  for  bis  contention  that,  parol 
evidence  Is  Inadmissible  to  show  ttiat  the  de- 
fendants signed  the  note  as  sureties  or  ac- 
commodation makers.  These  cases  discuss 
the  question  as  to  whether,  under  the  Ne- 
gotiable Instruments  Law,  a  surety  Is  dis- 
charged by  an  extension  of  time  given  the 
principal  debtor,  holding  that  he  is  not  dis- 
charged. See,  also,  Vanderford  v.  Farmers' 
&  Mechanics'  Natl.  Bank,  105  Md.  164,  66  AtL 
47,  10  li.  R.  A.  (N.  S.)  129,  and  note;  Rich- 
ards V.  Market  Exchange  Bank  Co.,  81  Ohio 
St  348,  90  N.  E.  1000,  26  L.  B.  A.  (N.  S.)  99, 
and  note;  Cellers  ▼.  Meacbem,  49  Or.  186,  89 
Pac.  426,  10  L.  R.  A.  (N.  S.)  183,  13  Ann.  Cas. 
997;  Bradley  Engineering  &  Manufacturing 
Co.  ▼.  Heybnm,  66  Wash.  628,  106  Pac.  170. 
134  Am.  St  Rep.  1127;  Wolstenbolme  v. 
Smith,  84  Utah,  300,  97  Pac.  329;  Union  Trust 
Co.  V.  McOlnty,  212  Mass.  206,  SS  N.  B.  679, 
Ann.  Cas.  1918C,  526. 

In  the  case  of  Lane  r.  Hyder,  sapra,  the 
action  was  between  the  payee  in  the  note  and 
a  comaker  who  attempted  to  defend  on  the 
theory  that  be  was  only  a  surety  on  the  note 
and  tbat  plaintiff,  without  bis  consent  or 
knowledge,  extended  the  time  of  payment 
It  was  held  tbat  under  the  Negotiable  Instru- 
ments Law  the  surety  was  primarily  liable 
on  the  note,  and  tbat  under  section  10089,  R. 
S.  1909,  providing  how  negotiable  instruments 
may  be  discharged,  an  extension  of  time  of 
payment  does  not  discharge  the  surety.  That 
case  Is  a  direct  authority  In  favor  of  the  con- 
tention made  by  the  appellant  in  our  case. 
The  case  of  Citizens'  Bank  v.  Donglass  only 
Incidentally  passes  on  the  question  and  ap- 
provingly cites  Lane  v.  Hyder;  bat  an  en- 
tirely different  question  was  up  for  decision 
in  the  Doag^ass  Case  than  tbat  presented  In 
the  Hyder  Case  and  different  from  tbat  pre- 
sented In  this  case.  There  may  be  some  nice 
distinction  between  the  effect  so  far  as  a 
surety  or  accommodation  maker  Is  concerned, 
of  an  extension  of  time  by  the  bolder  and  a 
release  of  collateral  security  by  the  bolder; 
bat  the  principle  tbat  would  bold  or  release 
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an  accommodation  maker  In  the  one  case ; 
ought  to  hold  or  release  him  hi  the  other. 
See  section  10000,  R.  S.  1909. 

The  cases  last  cited  and  those  referred  to 
therein  as  authorities,  holding  that  under 
the  Negotiable  Instruments  Law  a  person 
primarily  liable,  such  as  a  surety  or  accom- 
modation maker,  is  not  discharged  by  an  ex- 
tension of  time  for  payment  without  their 
knowledge  or  con-sent,  have  not  escaped  crit- 
icism.   Witness,  31  h.  R.  A.  (N.  S.)  150,  note: 

"So  few  cases  have  passed  upon  the  question 
that  this  doctrine  cannot  be  said  to  be  firmly 
established,  especially  in  view  of  the  fact  that 
it  is  contrary  to  the  previously  well-settled  doc- 
trine relatinj;  to  the  discharge  of  a  surety.  It 
is  doubtful  if  the  intention  of  the  framers  of 
the  Negotiable  Instrument  Act  was  thus  to 
change  and  overturn  so  well  settled  a  principle 
of  law.  neither  inequitable  nor  unjust  in  its 
application." 

It  should  be  said  of  the  Hyder  and  Doug- 
lass Cases  that  at  no  place  In  the  opinions 
does  it  appear  that  the  attention  of  the  court 
was  ever  called  to  sections  10001,  10022, 
10027,  and  10028,  R.  S.  1909.  We  believe  that 
had  snch  sections  been  noticed  by  the  court 
in  the  Hyder  Case  the  result  would  have 
been  different. 

The  following  cases,  and  many  others  cited, 
discussing  this  phase  of  the  Negotiable  In- 
struments Act  and  holding  that  an  accommo- 
dation maker  is  barred  from  showing  such 
fact,  appear  to  be  suits  by  indorsees  and  not 
the  original  payees:  National  Citizens'  Bank 
of  New  York  v.  Toplltz,  81  App.  Dlv.  593,  81 
N.  T.  Supp.  422;  Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329;  Security  Trust  & 
Safe  Deposit  Co.  v.  Duross  (Del.  Super.)  86 
Atl.  209;  Merslck  v.  Alderman,  77  Conn.  634, 
60  Atl.  109,  2  Ann.  Cas.  254;  Tatum  v.  Com- 
mercial Bank  &  Trust  Co.  (Ala.)  64  South. 
561;  Stelnhllper  v.  Basnlght,  153  N.  C.  293, 
69  S.  E.  220;  Woods  v.  Flnley,  153  N.  C.  497, 
69  S.  B.  502. 

The  case  of  Spencer  &  Co.  v.  Brown  (Sup.) 
143  N.  Y.  Supp.  994,  clearly  holds  (citing  New 
York  cases)  that  in  support  of  a  defense  of 
"accommodation  paper"  or  "want  of  consid- 
eration," as  between  the  payee  and  maker 
the  latter  may  show  by  parol  evidence  the 
real  agreement  between  the  parties  at  the  time 
of  the  execution;  and  this  Is  the  rule  we 
adhere  to. 

The  doctrine  we  foUow  does  not  Impair  or 
harden  negotiable  instruments.  It  only  holds 
that  a  note  as  between  the  original  parties  Is 
like  any  other  simple  contract  Because  on 
Its  face  it  is  drawn  so  that  if  necessary  it 
will  pass  as  negotiable  paper  does  not  require 
that  it  take  on  that  character  before  it  Is 
negotiated  as  "negotiation"  is  defined  in  sec- 
tion 10001.  There  is  no  reason  for  the  lug- 
gage to  be  dropped  on  this  contract  any  more 
tban  on  any  other,  uptil  It  has  sallied  forth 
on  the  high  seas  of  negotiation — until  it  has 
come  Into  the  hands  of  a  holder  In  doe  coarse 
as  provided  by  section  10022  (particularly  the 
fourth  sabdlvlsion.  thereof).     In  bis  hands, 


section  10027  provides  for  dropping  the  lug- 
gage, but  in  the  hands  of  the  holder  other 
than  in  due  coarse  commercial  paper  is  sub- 
ject to  the  equities  existing  between  the  orig- 
inal parties.  To  hold  otherwise  Is  to  deny 
parties,  as  between  themselves,  the  right  to 
contract  concerning  matters  in  no  wise  un- 
lawful, and  to  accomplish  this  result  will  re- 
quire express  and  not  mere  implied  enact- 
ment In  Missouri,  for  many  years  prior  to 
the- enactment  of  the  uniform  Negotiable  In- 
struments Law,  as  between  the  original  par- 
ties to  a  note,  a  surety  or  accommodation 
maker  could,  by  parol  evidence,  show  the 
contract  that  was  made  and  that  he  was  a 
surety  or  accommodation  maker,  although  the 
face  of  the  note  did  not  disclose  such  fact. 
We,  therefore,  quote  with  approval  the  follow- 
ing language  from  the  case  of  Sutherland  v. 
Mead,  80  App.  Div.  loc.  cit  109,  80  N.  Y.  Supp. 
loc.  dt  508,  509: 

"We  are  not  to  impute  to  the  Legislature  an 
intent  to  change  a  rule  of  law  which  has  existed 
in  uniform  course  of  enforcement  for  over  three- 
quarters  of  a  century,  without  a  clear  and  un- 
equivocal expression  bo  to  do." 

That  case  was  dealing  with  the  Negotiable 
Instruments  Law,  and  it  follows  the  act  In 
defining  a  holder  for  value  and  a  holder  In 
due  course.  It  will  be  observed  by  reading 
the  Negotiable  Instroments  Act  that  there  Is 
a  distinction  between  a  holder  or  holder  for 
value  and  a  holder  In  due  coarse.  In  all  the 
circumstances  enumerated  In  the  act,  under 
whldi  equities  can  be  set  ap  against  the  en- 
forcement of  negotiable  paper,  such  as  fraud, 
faUure  of  consideration,  etc.,  in  every  In- 
stance it  uses  the  term  holder  in  due  course. 
For  example,  where  fraud  is  charged,  the 
holder  in  due  coarse  must  show  that  he  had 
no  knowledge  of  the  fraud  when  he  acquired 
the  Instrument  The  same  Is  true  as  to  fail- 
ure of  conslderatUm.  In  other  words,  the  act 
clearly  shows  that  It  Is  dealing  principally 
with  paper  that  has  been  negotiated,  and  the 
determining  element  is  whether  the  holder 
is  one  in  due  course. 

That  the  act  does  make  a  distinction  be- 
tween the  liability  of  a  rnkka:  and  an  accom- 
modation maker  Is  shown  by  section  10019. 
To  hold  the  accommodation  maker  liable  un- 
der that  section  the  holder  most  be  one  In 
due  course.  To  bold  that  an  aocommodatlon 
maker  Is  primarily  and  absolutely  liable  In 
all  cases  and  that  the  equities  and  facts  can- 
not be  set  up  as  between  the  original  parties 
will  lead  to  absurdity.  For  Instance,  If  A 
signs  a  note  payable  to  himself  and  gets  B 
to  sign  it  as  an  accommodation  maker,  then 
A  could  sue  B,  and  B,  under  the  primary  ab- 
solute rale,  would  be  prevented  from  show- 
ing that  he  signed  the  note  with  A  as  an  ac- 
commodation maker  only,  and  section  10019 
requires  that  sudi  a  note  must  have  been  ne- 
gotiated or  fallen  into  the  bands  of  a  holder 
In  due  course  before  absolute  liability  Is  fas- 
tened on  him. 

In  the  dlBcnsslons  ot  this  question  In  all 
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the  opinions  we  have  seen  we  find  none  taking 
Into  account  the  language  contained  In  our 
section  10028.  Such  a  proylslon  Is  either  not 
In  the  acts  of  other  states  where  the  deci- 
sions have  been  rendered,  or,  as  Is  true  of  all 
the  opinions  under  our  act  thus  far,  it  has 
been  ignored.  If  it  is  to  be  read  out  of  the 
Negotiable  Instruments  Act,  then  there  may 
be  some  good  reason  for  a  different  view;  but 
80  long  as  that  section  remains  In  the  act, 
and  so  long  aa  a  great  number  of  decisions 
In  this  state  stand  as  the  law  that  it  is  not 
varying  the  terms  of  a  note,  such  as  is  pre- 
sented In  this  ease,  to  show  by  parol  evidence 
that  a  signer  was  an  accommodation  maker 
or  a  surety,  we  can  see  no  escape  from  the 
conclusion  we  have  reached. 

Appellant  has  conceded  that  if  the  defense 
sought  to  be  set  up  Is  available  to  defendants 
as  accommodation  makers,  the  judgment  is 
for  the  right  party  and  should  be  affirmed, 
and  we  have  upheld  that  defense.  The  judg- 
ment Is  affirmed.  However,  as  a  conflict  ex- 
ists between  our  decision  and  that  of  the 
Kansas  City  and  St.  Louis  Courts  of  Appeal 
In  the  Hyder  and  Douglass  Cases,  this  cause 
is  certified  to  the  Supreme  Court  for  final 
determination. 

ROBERTSON,  P.  J.,  concurs. 

STURGIS,  J.  I  dissent  from  the  majority 
opinion  herein.  The  release  of  an  accom- 
modation maker  of  a  note  by  rieaaon  of  the 
surrender  by  the  payee  of  security  htid  by 
him  is  placed  on  the  same  ground  aa  a  release 
of  such  a  maker  by  reason  of  the  payee  mak- 
ing a  binding  agreement  for  an  extension  of 
time.  Both  the  plain  reading  of  the  Negoti- 
able Instrument  Act  and  the  great  weight  of 
authority  is  against  the  proposition  that,  as 
between  the  original  parties  to  a  negotiable 
note,  an  accommodation  maker  is  discharged 
by  reason  of  the  payee,  knowing  him  to  be 
such,  making  a  valid  agreement  without  his 
consent  to  extend  the  time  of  payment 

It  will  be  noticed  that  the  Negotiable  In- 
strument Act  dispenses  with  many  of  the 
terms  and  distinctions  theretofore  used  and 
applied  in  the  law  relating  to  negotiable 
paper.  The  word  "surety"  is  nowhere  used. 
Section  10161  of  this  act,  R.  S.  1909,  divides 
the  parties  liable  on  a  bill  or  note  into  two 
classes,  to  wit,  those  primarily  liable  and 
those  secondarily  liable.  A  person  primarily 
liable  Is  one  "who  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same 
All  other  parties  are  secondarily  liable." 
By  section  10000,  an  accommodation  party  is 
defined  to  be  "one  who  has  signed  the  instru- 
ment as  a  maker,  drawee  acceptor,  or  In- 
dorser,  without  receiving  value  therefor,  and 
for  the  purpose  of  lending  his  name  to  some 
other  person,"  and  such  a  maker  is  made 
primarily  liable,  1.  e.,  under  section  10161, 
"absolutely  required  to  pay  the  same."  Mie 
payee's  knowledge  that  one  or  more  makers 


are  accommodation  makera  makes  no  dlfftf- 
ence,  for  it  is  expressly  provided  by  section 
10000,  supra,  defining  an  accommodation 
maker,  that:  "Such  a  person  is  liable  on  the 
Instrument  to  a  holder  for  value,  notwith- 
standing such  holder  at  the  time  of  taking 
the  instrument  knew  him  to  be  only  an  ac- 
commodation party."  A  holder  for  value  is 
defined  by  section  9097,  and  there  is  no 
doubt  but  that  the  original  payee  of  a  note 
is  a  holder  for  value  where  the  instrument 
represents  a  valid  Indebtedness.  Section 
10030  provides  that:  "Hie  maker  of  a  negoti- 
able Instrument  (which  includes  an  accom- 
modation maker),  by  making  it,  engages  that 
he  will  pay  it  according  to  its  tenor."  Sec- 
tion 10040,  provides  that:  "Presentment  for 
payment  is  not  necessary  in  order  to  charge 
the  person  primarily  liable  on  the  instru- 
ment," and  no  one  doubts  but  that  this  in- 
cludes an  accommodation  maker  as  well  aa 
the  real  maker.  Rouse  v.  Wooten,  140  N.  C. 
557,  53  S.  B.  430,  111  Am.  St.  Rep.  875,  6 
Ann.  Ca&  280.  By  section  10048,  present- 
ment must  be  made  to  all  persons  primarily 
liable.  By  section  10064,  where  a  note  la 
dishonored  by  nonpayment,  a  cause  of  action 
accrues  to  the  holder  against  all  parties  sec- 
ondarily liable. 

It  wUl  thus  be  seen  that  should  parol  evi- 
dence be  admitted  to  show  that  one  who  Is 
primarily  Uable  according  to  the  terms  of 
the  Instrument  is  in  reality  only  secondarily 
liable  many  complications  will  arise.  It 
seems  plain  that,  by  the  force  of  these  stat- 
utes, an  accommodation  maker  Is  a  maker, 
a  person  primarily  liable  and  "absolutely  re- 
quired to  pay  the  same,"  one  who  "engages 
to  pay  It  according  to  Ita  tenor."  This  Is 
true  as  between  the  original  payee  and  all 
those  signing  as  makers,  and  it  does  not 
matter  that  such  payee  knew  when  he  took 
the  note  that  one  or  more  of  the  parties  In  fact 
signed  as  accommodation  makers.  As  stated 
by  the  Supreme  Court  of  Massachusetts  in 
Union  Trust  Co.  v.  McGinty.  212  Mass.  205. 
08  N.  E.  679,  Ann.  Cas.  lOlSC,  526: 

"It  (Negotiable  Instrument  Act  [Rev.  Laws 
1902,  c.  73])  determiues  the  liability  of  the  va- 
rious parties  to  the  negotiable  instrument  on 
the  basis  of  that  which  is  written  on  the  paper. 
The  obligation  of  all  makers,  whether  for  accom- 
modation or  otherwise,  is  to  pay  to  the  holder 
for  value  according  to  the  terms  of  the  bill  or 
note.  Their  obligation  is  primary  and  absolute. 
Sections  77,  208.  The  act  makes  no  provision 
for  the  proof  of  another  and  different  relation 
than  that  expressly  undertaken  and  defined  by 
the  tenor  of  the  instrnment  signed.  The  fact 
that  one  is  an  accommodation  maker  gives  rise 
to  a  duty  no  less  or  greater  or  different  to  Uie 
bolder  for  value  than  that  imposed  upon  a 
maker  who  received  value.  This  is  expressly 
provided  by  the  act,  even  though  such  holder 
knew  at  the  time  •  •  •  that  the  maker  was 
an  accommodation  maker." 

In  the  present  caae.tbe  note  reads  thnt: 
"We  promise  to  pay,"  etc,  and  la  signed  by 
all  the  defendants.  Our  laws  make  all  sach 
contracts  joint  and  several,  and  the  contract 
of  these  parties  is  tiw  same  as  If  It  read: 
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"We  Jatnfly  and  ea<^  ot  as  severally  agree 
to  pay,"  etc.  There  are  many  cases  holding 
that  a  party  cannot  vary  the  terms  of  such 
a  written  contract  by  parol  evidence  regard- 
less of  the  Negotiable  Instrument  Act;  and 
certainly  the  Legislature  has  power  to  say 
that  such  shall  be  Its  force  and  effect  Earle 
V.  Enos  (C.  C.)  130  Fed.  467 ;  First  Nat  Bank 
V.  Asel,  154  Mo.  App.  228,  134  S.  W.  110; 
Wlllard  V.  Crook,  21  App.  D.  C.  237;  GerU 
V.  Nat  Mill  Supply  Co.,  78  N.  J.  Law,  1.  73 
AtL  252.  A  strong  argument  in  favor  of 
the  rule  here  contended  for  Is  found  in  the 
fact  that  section  10089,  making  provision  for 
the  discharge  of  those  primarily  liable  on 
a  note,  does  not  include  an  extension  of  time 
by  the  holder;  while  section  10090  does  so 
provide  In  case  of  one  secondarily  liable. 

All  these  provisions  of  the  Negotiable  In- 
strument Act  which  are  now  in  force  in 
most  of  the  states,  have  received  carefnl  at- 
tention and  construction  by  many  of  the 
courts  of  last  resort;  and  the  majority  opin- 
ion here  Is  not  cmly  in  conflict  with  the  de- 
cisions of  both  the  other  Conrts  of  Ai^>eals 
tn  this  state,  but  with  the  decisions  generally. 
In  3  R.  C.  L.  506,  it  is  stated: 

"Under  the  Negotiable  Instruments  Law  it 
may  be  regarded  as  well  settled  that  the  accom- 
modation maker  or  acceptor  is  primarily  liable 
and  is  not  discharged  by  any  extension  of  time 
given  to  the  indoraer,  drawer,  or  comaker,  for 
whose  benefit  he  became  a  party  to  the  instru- 
ment, without  regard  to  whether  the  party  suing 
on  the  instroment  is  a  party  thereto  as  a  payee, 
and  had  knowledge  of  the  relation  aubsisting 
t>etween  the  accommodation  maker  and  the  prin- 
cipal debtor." 

See  cases  there  cited.  In  the  late  case  of 
Cowan  V.  Ramsey  (Ariz.)  140  Paa  501,  the 
court  announces  the  rule  here  contended  for, 
quoting  from  the  Massachusetts  case,  supra, 
and  says: 

"The  rule  expressed  in  the  above  quotation  is 
that  adopted  by  all  the  courts  that  have  had 
occasion  to  pass  upon  the  Negotiable  Instru- 
ment Law  (citing  cases  from  seven  states),  ex- 
cept the  lone  case  of  Fullerton  Lumber  Co.  T. 
Snouffer,  139  Iowa,  176,  117  N.  W,  50." 

In  the  leading  cases  of  Tanderford  v.  Farm- 
ers' ft  Mechanics'  Nat  Bank,  105  Md.  164, 
86  AU.  47,  10  L.  B.  A.  (N.  S.)  129,  Cellei^  v. 
Meachem  (Lyons),  49  Or.  186,  89  Paa  426, 


10  L.  a  A.  (N.  S.)  133,  13  Ann.  Oas.  997, 
and  Richards  v.  Market  Exch.  Bank  Co.,  81 
Ohio  St  348,  90  N.  E.  1000,  26  L.  R.  A.  (N.  S.) 
99,  and  the  notes  thereto,  the  cases  are  col- 
lected and  discussed,  and  the  rule  here  con- 
tended for  is  announced  as  being  the  law  in 
all  the  states.  So,  too,  in  the  note  to  the 
Massachusetts  case,  supra,  Ann.  Cas.  1913C, 
525,  528,  the  authorities  are  collected  and 
It  is  shown  that  this  is  the  well-established 
rule.  See,  also.  Chambers  v.  McLean,  24  Pa. 
Super.  Ct  667,  and  Wlllard  v.  Crook,  21  App. 

D.  C.  237. 

The  case  of  Spencer  &  Co.  v.  Brown  (Sup.) 
143  N.  T.  Supp.  994,  is  cited  in  the  majority 
opinion  as  supporting  the  contrary  rule  adopt- 
ed in  that  opinion,  but  that  case  will  be 
found  to  deal  with  the  question  of  "want  of 
consideration."  That  case  does  not  purport 
to  be,  and  I  tliink  is  not,  in  conflict  with  the 
case  of  Nat  Citizens'  Bank  v.  TopUtz,  81 
App.  r>iv.  593,  81  N.  Y.  Supp.  422,  where,  it 
is  held  that  "the  maker  is  liable  primarily, 
notwithstanding  the  knowledge  of  the  holder 
that  she  was  an  accommodation  maker  only." 

It  is  highly  Important  that  as  the  Legis- 
latures of  the  various  states  have  adopted 
uniform  laws  on  the  subject  of  negotiable 
insitruments,  the  courts  should  give  a  uni- 
form construction  to  the  same,  and  that  this 
state  should  keep  in  line  on  this  question. 

Most,  if  not  all,  of  the  cases  dted  deal  with 
the  question  of  the  release  of  an  accommoda- 
tion maker  because  of  the  holder  making  an 
agreement  for  the  extension  of  time;  and 
the  majority  opinion  has  not  discussed,  nor 
will  I  do  so,  whether  or  not  a  discharge  by 
reason  of  the  holder  releasing  securities  held 
should  be  placed  on  a  different  basis,  as  be- 
ing a  subject  not  treated  of  by  the  Negotiable 
Instrument  Act,  and  the  further  question  of 
defendants'  equitable  rights  against  the  bold- 
er, conceding  that  all  the  parties  to  this  note 
are  makers  and  primarily  and  absolutely 
bound  to  its  payment  because  of  his  surrend- 
ering or  appropriating  to  the  payment  of 
another  note  the  security  held  by  him  from 
one  of  the  makers  of  this  note.  See  on  this 
point  Woods  V.  Finley,  163  N.  a  497,  69  S. 

E.  502. 
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CARTWRIGHT  et  al.  v.  CANODE. 

(No.  2326.) 

(Supreme  Court  of  Texas.    Dec.  16,  1914.) 

1.  Intoxicating  Liquobs  (J  257*)— Unlaw- 
YUL  Seizure— Liability  op  Thibd  Pebbons. 

Defendants,  who  voluntarily  participated  in 
a  raid  upon  plaintiff's  hotel  and  assisted  Rang- 
ers in  forcibly  breaking  and  entering  his  store- 
room, and  carrying  awny  liis  stock  of  liquors, 
knowing  the  invalidity  of  the  search  and  seizure 
warrant  under  which  the  Rangers  purported  to 
act,  and  that  the  seizure  was  unlawful,  even 
though  commanded  or  requested  to  do  so  by  such 
Rangers,  were  liable  to  plaintiff  in  damages. 

[Ed.  Note. — For  other  cases,  see  Intozicatiiig 
Liqaors,  Cent  Dig.  §  396;  Dec.  Dig.  |  257.*] 

2.  Tbial  (S  139*)— Question  fob  Jubt. 

When  the  evidence  is  such  that  reasonable 
men  may  fairly  differ  upon  .  questions  of 
fact,  its  determination  thereof  is  for  the  jury; 
and  it  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusion 
that  it  is  a  question  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  332,  333,  338-341,  365;  Dec.  Dig.  f, 
139.*] 

3.  Appeal   and    Ebbob    ({   989*)— Vebdiot— 
Conclusiveness. 

In  passing  upon  the  question  whether  there 
was  evidence  to  sustain  a  verdict  for  plaintiff, 
the  Supreme  Court  must  reject  all  evidence  fa- 
vorable to  defendant,  and  consider  only  that 
sustaining  the  verdict,  and,  if  the  jury  might 
have  reached  such  verdict  on  the  evidence,  the 
court  on  appeal  cannot  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3897;  Dec.  Dig.  i  989.*] 

Error  to  Coart  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  H.  P.  Canode  against  J.  W.  Cart- 
wright  and  others.  Judgment  for  plaintiff 
was  affirmed  by  tbe  Court  of  Civil  Appeals 
(1S8  S.  W.  792),  and  defendants  bring  error. 
AtUrmed. 

Madden,  Trulove  ft  Klmbrough  and  F.  M. 
Ryburn,  all  of  AmarlUo,  for  plaintiffs  In  er- 
ror. Reeder  &  Graham,  of  AmarlUo,  N.  A. 
Stedmau,  of  Austin,  and  F.  A.  WUllams,  of 
Galvesto.n,  for  defendant  In  error. 

BROWN,  C.  J.  We  copy  from  the  opinion 
of  the  Court  of  Civil  Appeals  the  following 
statement  of  the  case: 

"Appellee,  H.  B.  Canode,  Instituted  this  suit 
in  the  district  court  of  Potter  county  against 
appellants,  J.  W.  Cartwright,  S.  P.  Vinyard, 
W.  A.  Askew,  R.  H.  McAlpine,  W.  D.  Twitch- 
oil,  Howard  Trigg,  W.  H.  Caviness,  and  W.  H. 
Lewis,  to  recover  damages  for  the  alleged 
wrongful  acts  of  appellants  in  breaking  into  a 
private  storeroom  in  appellee's  hotel  kno^  as 
the  Amarillo  Hotel,  on  September  10,  1908,  and 
taking  therefrom  wines,  whiskies,  beer,  etc.,  and 
transporting  the  same  through  the  streets  of 
Amarillo  for  a  distance  of  about  three  blocks, 
thus  publishing  appellee's  hotel  as  a  blind  tiger 
and  causing  his  guests  to  leave,  and  to  other- 
wise injure  his  business.  Appellee  itemized  his 
damages  as  follows:  Value  of  stock  of  liquors 
seized  and  carried  away,  |1,500;  loss  of  patron- 
age occasioned  by  the  disturbance  at  the  hotel 
at  the  time  of  the  raid,  $500;  injury  to  his 
business  caused  by  the  notoriety  given  the  oc- 
currence in  carrying  away  the  goods  saved, 
125,000 ;   exemplary  damages,  $26,000. 


"Appellants  pleaded  the  general  denial,  and 
specially  denied  that  there  was  any  concerted 
action  or  agreement  between  them  to  do  the 
acts  complained  of  by  appellee,  and  that.  If  any 
act  was  done  by  them  as  alleged,  it  was  so 
done  at  the  request  and  under  the  direction  of 
known  officers  of  the  law,  vis.,  E.  Putnam  and 
O.  J.  Rountree,  special  officers  known  as  Texas 
Rangers,  who  are  acting  under  and  by  virtue  of 
a  'search  and  seizure  writ  duly  Issued  and 
legal  upon  its  face.'  A  return  of  the  goods  seis- 
ed was  also  alleged. 

"A  trial  was  had  before  a  jury,  and  a  verdict 
returned  in  appellee's  favor  against  all  of  the 
defendants  for  the  sum  of  11,600  as  actual  dam- 
ages, and  judgment  was  rendered  in  accordance 
therewith. 

"At  the  time  of  the  occurrences  under  re- 
view the  city  of  Amarillo  was  o{>erating  under 
a  published  local  option  law,  and  It  is  undis- 
puted that  the  Rangers  named  in  the  special 
plea  of  appellants  in  due  form  sued  out  a  war- 
rant on  its  face  authorizing  a  search  of  appel- 
lee's premises  and  a  seizure  of  Intoxicating  liq- 
aors, as  provided  by  section  2  of  the  act  ap- 
proved April  6,  1907.  See  General  Laws  1907, 
p.  157.  It  is  also  undisputed  that,  with  this 
warrant  in  hand,  and  actmg  by  virtue  thereof, 
said  Rangers  forcibly  broke  open  a  storeroom  in 
appellee's  hotel  and  seized  one  or  more  dray 
loads  of  wines,  whisky,  beer,  and  perhaps  other 
intoxicating  liquors  found  therein.  Appellee  did 
not  sue  either  of  the  Rangers  so  acting,  but 
specially  alleged  that  the  defendants  advised  and 
a<rreed  to  the  issuance  of  the  warrant  and  to 
the  seizure  made.  The  proof,  however,  affords 
little  or  no  warrant  for  tills  allegation.  On  the 
contrary,  we  think  the  record  only  supports  the 
conclusion  that,  after  the  forcible  entrance  and 
seizure  stated,  appellants,  without  malice  and 
in  good  faith,  and  at  the  request  of  said  Rang- 
ers, assisted  in  removing  the  intoxicating  liq- 
uors mentioned  into  drays,  and  thereafter  ac- 
companied the  conveyances  to  a  place  where 
they  were  temporarily  deposited.  It  is  also 
undisputed  that  the  liquors  were  later  returned 
without  injury,  and  the  court  peremptorily  in- 
structed the  jury  not  to  find  damage  because  of 
a  retention  of  the  property." 

The  defendants  below,  the  plaintiffs  In  er- 
ror here,  claimed  that  they  were  not  liable 
for  damages,  because  they  were  summoned 
to  aid  Rangers  under  a  writ  which  the  Rang- 
ers had  secured  In  accordance  with  the  stat- 
utes enacted  by  the  Legislature  empowering 
them  to  do  so.  The  plaintiffs  In  error  defend- 
ed upon  the  ground  that  they  were  summon- 
ed by  officers  who  held  the  process  before 
stated,  and  that  they  acted  In  obedience  to 
that  summons.  Before  the  trial  of  the  case, 
the  statute  under  which  process  vras  issued 
bad  been  declared  unconstitutional,  and  the 
trial  court  held  that  the  plaintiffs  in  error 
were  liable  for  damages  occasioned  by  the 
acts  of  the  Rangers  and  themselves  under 
said  writ  of  seizure.  The  Court  of  Civil  Ap- 
peals of  the  Second  District  affirmed  the 
judgment,  holding  that,  the  statute  having 
been  declared  void,  the  plaintiffs  in  error 
could  not  protect  themselves  by  reason  of 
authority  given  in  it  to  sue  out  the  writ,  and 
because  they  had  acted  upon  authority  and 
summons  of  officers  authorized  to  do  sa 
The  trial  court  charged  the  jury  as  follows: 
"(4)  If  you  find  and  believe  from  the  testi- 
mony that  the  defendants,  or  any  one  or  more 
of  them,  did  the  acts  of  trespass  complained  of 
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in  plaintiff's  petition,  and  7on  further  find  that 
he,  or  they,  did  not  do  it  voluntarily,  but  did  it 
at  the  command  or  request  of  the  said  O.  J. 
Rountree,  or  either  of  hia  fellow  Rangers,  Put- 
nam and  Jones,  with  no  malicious  intent  on  his 
or  their  part  to  humiliate,  harass,  or  injure  the 
plaintiff,  but  did  so  under  the  honest  belief 
at  the  time  that  the  said  Rangers  were  acting 
under  proper  and  legal  warrant  of  authority  to 
do  the  acts  that  were  done,  you  will  find  a  ver- 
dict in  favor  of  such  defendant  or  defendants  as 
you  may  believe  from  the  evidence  so  acted, 
and  in  favor  of  the  plaintiff  against  the  de- 
fendant or  defendants  as  the  testimony  may 
show  acted  otherwise  in  regard  to  the  alleged 
trespasses. 

"(5)  If  you  find  for  the  plaintiff  for  actual 
damages,  then  you  will  find  for  him  such  amount 
as  will  fairly  and  reasonably  compeusote  him 
for  the  actual  injuries  sustained  by  reason  of 
the  breaking  into  his  private  storeroom  and  the 
seizure  and  removal  of  his  goods,  wares,  and 
merchandise  from  his  possession,  and  for  such 
humiliation  and  mental  anguish,  if  any,  as  he 
may  have  suffered  by  reason  of  the  trespass  and 
seiznre,  and  for  snch  damage,  if  any,  as  be  may 
have  sustained  to  his  business  and  reputation  as 
a  hotel  keeper.  And  if  yon  find  and  believe 
from  the  testimony  that  the  trespasses,  etc.,  were 
willfully  or  maliciously  done,  or  done  for  the 
purpose  or  with  the  intent  to  humiliate,  harass, 
or  injure  the  plaintiff,  then  you  may  give  such 
additional  damages  as  you  may  see  proper  as 
vindictive  or  punitory  damages. 

"The  goods  in  question  having  been  returned 
to  plaintiff,  and  no  proof  having  been  submitted 
as  to  any  damage  done  them,  or  any  damage 
done  the  plaintiff  on  account  of  their  detention, 
you  will  not  consider  these  as  items  of  damage 
in  making  up  your  verdict. 

"You  are  further  charged  that,  in  case  you 
find  for  plaintiff,  bat  fail  to  find  that  he  has 
sustained  any  material  damage,  you  will,  in 
such  case,  return  a  verdict  in  his  favor  for 
nominal  damages,  which  means  any  insignificant 
sum.  Id  this  connection  you  are  also  charged 
that  you  cannot  find  vindictive  or  punitory  dam- 
ages for  plaintiff  where  you  fail  to  find  actual 
damages. 

The  defendants  below  requested  the  court 
to  give  a  peremptory  charge  to  find  for  the 
defendants,  which  was  refused;  also  to  give 
tn  the  charge  to  the  Jury  special  charge  No. 
1,  as  contained  in  the  assignments,  which 
was  by  the  court  refused. 

The  plaintiff  in  error  presents  the  follow- 
ing grounds  of  error: 

"The  trial  court  erred  in  overmling  defend- 
ants' motion  for  a  new  trial  and  in  refusing  to 
Bet  aside  the  verdict  and  judgment  and  grant 
defendants  a  new  trial,  because  the  verdict  is 
contrnry  to  the  law  and  the  evidence,  in  that 
the  undisputed  evidence  shows  that  the  defend- 
ants did  the  acts  complained  of  at  the  request 
of  known  officers  of  the  law,  in  ignorance  of  the 
invalidity  of  the  writ  of  search  and  seizure  un- 
der which  said  officers  were  acting;  that  the 
acts  of  defendants  were  mere  servile  and  minis- 
terial acts,  committed  at  the  request  and  under 
the  direction  of  State  Rangers,  acting  under  a 
writ  valid  on  its  face  and  issued  by  an  officer 
authorized  to  issue  writs  of  that  character; 
that  there  was  no  evidence  adduced  upon  the 
trial  that  plaintiff  suffered  anv  damages,  his 
soods  having  been  retnrued  to  him,  and  that,  if 
he  is  entitled  to  any  damages,  it  is  merely  nom- 
inal damages ;  that  the  legal  wrong,  if  any,  was 
committed  by  the  Rangers  at  the  time  the  room 
-was  broken  into;  and  that  any  acts  committed 
by  defendants  subsequent  to  that  time  were 
merely  ministerial  acts  performed  under  the 
direction  and  at  the  request  of  known  officers  of 
the  law." 


It  Is  annecessary  to  consider  the  Issiue 
made  by  the  assignments  of  error  tii)on  the 
liability  for  plaintiffs  in  error  aiding  an  offi- 
cer, at  his  command,  in  the  execution  of  an 
invalid  writ  That  issue  was  not  submitted 
to  the  Jury  in  the  charge,  but  the  court,  in 
effect,  told  the  Jury  that  the  defendants  would 
not  be  liable  for  such  acts: 

"The  search  and  seizure  warrant  issued  by 
Justice  of  the  Peace  J.  W.  S.  Holmau  and  read 
in  evidence  before  you  was  and  is  void  in  law, 
and  will  furnish  no  protection  in  a  suit  for 
damages  growing  ont  of  a  search  of  premises 
or  seizure  and  removal  of  goods  made  thereun- 
der by  State  Ranger  0.  J.  Rountree  and  his  fel- 
low Rangers,  Putnam  and  Jones,  or  any  other 
person  or  person^  voluntarily  acting  with  or 
assisting  said  Rangers,  or  to  any  person  or  per- 
sons knowing  the  invalidity  of  said  writ  or  that 
the  invasion  of  the  premises  or  that  the  seizure 
and  removal  of  goods  therefrom  was  unlawful 
and  wrongful,  who  acted  with  or  assisted  such 
Bangers,  even  though  they  may  have  been  com- 
manded or  requested  so  to  do  by  said  Rangers. 
Therefore,  if  you  believe  and  find  from  a  pre- 
ponderance of  the  evidence,  that  O.  J.  Rountree 
and  his  fellow  Rangers,  Putnam  and  Jones, 
or  either  one  or  more  of  them,  on  or  about  the 
time  and  at  the  place  alleged  by  plaintiff,  did, 
without  plaintiff's  consent,  enter  upon  his  prem- 
ises and  forcibly  open  the  door  of  his  storeroom, 
and  then  and  there  did,  without  plaintiff's  con- 
sent, seize  and  carry  away  the  goods,  wares, 
and  merchandise,  as  alleged  by  him,  and  you 
further  believe  and  find,  from  a  preponderance 
of  the  testimony,  that  the  defendants,  J.  W. 
Cartwright,  S.  P.  Vmyard,  W.  A.  Askew,  R.  H. 
McAlpine,  W.  D.  Twitchell,  Howard  Trigg,  W. 
H.  Caviness,  and  W.  H.  Lewis,  or  any  one  or 
more  of  them,  voluntarily  acted  with,  aided,  or 
otherwise  assisted  the  said  Rountree  and  his 
fellow  '  Rangers  in  forcibly  breaking  and  enter- 
ing plaintiff's  private  storeroom,  or  if  they  or 
any  of  them  voluntarily  acted  with,  aided,  or 
otherwise  assisted  the  said  Rangei's  in  seizing 
and  carrying  away  the  plaintiff's  goods,  wares, 
and  merchandise,  as  alleged  by  him,  or  if  the 
said  named  defendants,  or  any  one  or  more  of 
them,  knew  of  the  invalidity  of  said  search  and 
seizure  warrant,  or  knew  that  the  forcible  en- 
trance of  said  private  storeroom,  or  knew  that 
the  seizure  and  carrying  away  of  said  goods, 
wares,  and  merchandise,  were  wrongful  and  un- 
lawful, and,  so  knowing,  they,  or  either  of  them, 
acted  with,  aided,  or  otherwise  assisted  the  said 
Rountree  and  his  said  associate  Rangers  in 
seizing  and  carrying  away  said  goods,  wares, 
and  merchandise,  such  defendants  would  be  lia- 
ble for  the  injuries  done  the  plaintiff,  even 
though  he  or  they  may  have  been  commanded  or 
requested  so  to  do  by  the  said  Rangers,  and  if 
you  so  find  and  believe,  in  either  event,  you  will 
find  for  the  plaintiff  and  against  such  defend- 
ants, as  the  evidence  may  implicate,  and  assess 
his  damages  as  hereinafter  directed." 

[1]  It  is  urged  upon  this  court  that  there 
was  no  evidence  to  Justify  the  finding  that 
either  of  the  defendants  voluntarily  partici- 
pated In  the  seizure  of  the  goods.  It  cannot 
be  doubted  that  the  charge  of  the  court  stat- 
ed the  law  correctly.  If  the  evidence  was 
su  flic  lent  to  Justify  the  submission  of  the 
issue. 

[2]  This  court  cannot  reverse  a  Judgment 
because  the  preponderance  of  the  evidence 
Is  against  the  Jury's  conclusion. 

The  rule  by  which  this  court  must  be  gov- 
erned is  well  stated  thus: 

"When  a  given  state  of  facts  is  such  that  rea- 
sonable men  may  fairly  differ  upon  the  question 
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as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury. 
It  is  only  where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion 
from  them  that  the  question  of  negligence  is  ever 
oonsidered  as  one  of  law  for  the  courts." 

That  authority  is  sustained  by  courts  gen- 
erally. Baltimore  &  Ohio  R.  R.  Go.  v.  Emma 
GrlfBth,  159  U.  S.  603,  16  Sup.  Ct  105,  40  U 
Ed.  274 ;  F.  B.  Choate  v.  San  Antonio  &  Ar- 
ansas Pa^  Ry.  Co.,  90  Tex.  82,  86  S.  W.  247, 
37  S.  W.  319. 

[3]  In  passing  upon  this  question,  we  must 
reject  all  evidence  favorable  to  the  plaintiffs 
in  error,  and  consider  only  the  facts  and  cir- 
cumstances which  tend  to  sustain  the  verdict, 
and  if  the  Jury,  in  an  honest  and  impartial 
effort  to  arrive  at  the  truth,  might  have 
reached  the  conclusion  embodied  in  this  ver- 
dict, this  court  cannot  set  it  aside.  In  con- 
sidering this  question,  we  must  take  Into 
account  all  of  'the  facts  and  circumstances 
attending  the  transaction.  We  can  have  no 
doubt  that  there  had  been  general  talk  of  a 
."raid"  to  be  made  on  "the  blind  tiger"  at 
the  hotel.  Rangers  had  arrived  In  the  town 
and  procured  a  writ  In  terms  authorizing  the 
seizure.  There  was  a  gathering  of  men  at 
the  hotel,  the  defendants  being  among  them, 
and  they  aided  in  loading  the  barrels  onto 
a  wagon,  and  the  crowd  followed  the  wagon. 
A  Jury  might  conclude  from  the  facts  that 
the  defendants  volunteered  to  aid  in  the  raid, 
and  that  it  had  the  legal  authority  to  dis- 
card the  evidence  explanatory  of  defend- 
ants' conduct,  which  they  must  have  done  In 
this  Instance.  This  court  must  pass  upon 
that  Lssue  as  If  the  evidence  favorable  to 
defendants  had  not  been  before  the  Jury. 
The  facts  are  of  such  nature  that  one  reading 
the  record  might  not  get  their  full  force,  as 
would  one  seeing  and  hearing  the  witnesses. 

We  are  of  the  opinion  that  there  Is  in  the 
record  sufficient  evidence  to  sustain  the  ver- 
dict, and  the  Judgments  of  the  Court  of 
Civil  Appeals  and  district  court  are  affirmed. 


THOMAS   V.   PIN  &  FEATHER  CLUB. 

(No.  2323.) 
(Supreme  Court  of  Texas.    Dec  16,  1914.) 

1.  Waters  and  Watkb  Coubses  (8  156*)— 
Wbitten  Agreement— Easement  Appurte- 
nant. 

Where  an  owner  of  land  on  which  was  a 
small  lake  allowed  a  fishing  club  to  construct  a 
dam,  the  effect  of  which  was  to  overflow  a  dough, 
and  a  subsequent  owner,  by  written  agreement, 
gave  to  the  club  the  exclusive  fishing  rights  in 
the  slough,  reserving  a  fishing  right  to  himself, 
the  club  had  an  "easement  appurtenant"  to  the 
land,  to  which  the  title  of  the  last  owner's  gran- 
tee was  subject. 

lEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  $g  158,  174-183; 
Dec.  Dig.  i  156.»] 

2.  Waters  and  Water  Courses  (J  166*)— 
Lakes  and  Dams— iNJtntT  to  Property— 

LlABIUTT. 

Wliere  a  fishing  club,  with  the  consent  of 
the  owner  of  the  land  on  which  it  was  located. 


had  dammed  the  water  of  a  small  lake  so  that 
it  overflowed  a  slough,  and  the  owner  of  the 
land  under  the  slough,  having  a  reserved  fish 
ing  right,  had  used  it  and  made  improvements 
for  fishing, -the  club,  owning  the  dam,  had  no 
right  to  change  the  conditions  by  cutting  it 
and  drawing  the  water  from  the  lake,  so  as  to 
cause  damage .  to  the  property  and  rights  of 
such  owner, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  158,  174-183; 
Dec.  Dig.  §  156.*] 

3.  Waters  and  Water  Cocbses  (t  158V6*)— 
Injury  to  Property— Measure  or  Dam- 
ages. 

In  such  case  the  owner  could  not  recover 
for  the  cost  of  improvements  to  enable  him  to 
sell  fishing  rights  in  the  slough  to  others,  or 
for  the  fish  which  had  left  its  waters  or  were 
prevented  from  entering  them,  but  could  only 
recover  the  difference  m  market  value  of  his 
land  before  and  after  the  dam  was  cut. 

[Ed.  Note. — For  other  coses,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  189;  Dec.  Dig.  S 
158%.*] 

4.  Waters  and  Water  Courses  (J  166*)— 
Agreement— Termination. 

A  written  agreement  between  an  owner  of 
a  slough,  covered  with  water  by  building  a 
dam  and  a  club  granting  to  the  club  ezclu- 
sive  fishing  rights  in  the  waters  of  the  slough, 
except  those  reserved  to  himself  terminable  by 
either,  was  terminated  by  the  club's  action  in 
cutting  the  dam. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,   Cent.  Dig.   i§   158,  174-183; 
Dec.  Dig.  §  156.*] 

Error  to  Court  of  (3ivll  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  W.  L.  Thomas  against  the  Fin 
ft  Feather  Club.  Judgment  for  plaintiff  was 
reversed  hy  the  Court  of  Civil  Appeals  (13S 
8.  W.  150),  and  plaintiff  brings  error.  Re- 
versed  and  remanded. 

Leake  ft  Henry,  of  Dallas,  for  plaintiff  in 
error.  Cardeu,  Starling,  Carden,  Hemphill  ft 
WaUace,  Word  ft  Charlton,  and  Walter  Seay, 
all  of  Dallas,  for  defendant  in  erroc 


BROWN,  C.  J.  The  parties  plaintiff  and 
defendant  have  failed  to  inform  the  court 
whether  the  dam  of  the  club  was  constructed 
across  a  creek  or  slough  or  embraced  a  de- 
pression lu  the  land  and  constructed  so  as  to 
cause  the  water  to  cover  that  depression. 
It  does  not  appear  whether  the  land  owned 
by  Thomas  bordered  on  the  lake  at  any  point 
other  than  the  slough  on  which  he  claims  to 
have  had  a  lake  which  existed  prior  to  the 
construction  of  the  dam.  We  must  therefore 
dispose  of  this  case  with  reference  to  the 
effect  upon  Thomas's  rights  and  interests 
connected  vtrith  the  slough  and  the  lake  of  the 
club  only  so  far  as  it  affected  that  right  In 
the  year  1894  J.  H.  Gaston  owned  a  tract 
of  land  in  Dallas  county,  which  embraced  the 
land  owned  by  the  plaintiff  in  error,  Thomas, 
on  which  a  small  lake  existed.  In  that  year, 
the  Fin  ft  Feather  Club,  with  the  conamt  or 
acquiescence  of  Gaston,  constructed  a  dam, 
the  effect  of  which  was  to  raise  the  water  so 
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as  to  affect  the  eTlating  lake,  and  also  to 
overflow  and  embrace  the  slough  in  which 
Thomas  claimed  a  right  to  fish.  In  fact,  Gas- 
ton's right  embraced  all  of  the  land  about 
which  there  is  controversy  in. this  suit  In 
1904  Gaston  sold  and  conveyed  to  Bateman 
the  land.  Including  all  that  Is  here  in  con- 
troversy. At  that  time  the  dam  had  been 
erected,  and  the  water  of  the  lake  covered 
the  same  ground  that  It  did  when  Thomas 
bought  the  land  from  Bateman.  By  oral 
agreement  Bateman  had  the  right  of  fishing 
in  the  lake.  On  the  20th  day  of  April,  1904, 
Bateman  and  wife  entered  into  a  written 
agreement  with  the  fishing  club  by  whidi  the 
right  of  Bateman  in  the  waters  of  the  lake 
were  expressed  as  follows: 
"State  of  Texas,  County  of  Dallas. 

"This  agreement  this  day  entered  into  by  and 
between  Fin  &  Feather  Club  and  Marvin  K. 
Bateman  and  his  wife  Luei  Belle  Bateman,  and 
W.  H.  Steele,  witnessetb : 

"1.  The  said  Marvin  K.  Bateman  and  his 
wife,  I.aci  Belle  Bateman,  and  W.  H.  Steele, 
have  and  do  hereby  nant  and  convey  unto  the 
Fin  &  Feather  Club  for  the  benefit  of  the 
members  thereof,  and  upon  consideration  here- 
inafter stated,  the  exclusive  rights  and  priv- 
ileges of  fishing  and  hunting  in  the  slough  or 
branch  known  as  Gaston  sloagh,  which  runs 
into  the  open  lake  of  the  Fin  &  Feather  Club, 
from  a  point  where  said  slough  or  branch  en- 
ters the  grounds  and  waters  of  said  club,  up 
and  along  said  slough  or  branch  to  the  spring 
on  our  premises  acquired  from  John  H.  Gas- 
ton et  al.,  April  9,  1904,  Thos.  Freeman  sur- 
vey, covering  a  distance  of  about  a  half  mile. 
The  members  of  said  Fin  &  Feather  Club  un- 
der this  grant  shall  severally  enjoy  the  rights 
and  privileges  herein  granted  to  said  club,  and 
said  privilesres  shall  be  exclusively  enjoyed  by 
the  membership  of  said  club,  and  no  one  else 
shall  be  permitted  to  exercise  such  rights  and 
privileges:  Provided,  however,  that  said  Bate- 
man and  Steele  shall  reserve  the  rights  for 
themselves  and  guests  to  fish  and  hunt  in  and 
on  said  slough  on  their  premises  at  pleasure 
and  without  paying  to  the  club  any  fee  or 
charge  on  account  of  such  guests.  Such  guests 
must  be  accompanied  by  either  Mr.  Steele  or 
Mr.  Bateman. 

"2.  In  consideration  of  the  grant  of  the  rights 
and  privileges  made  by  said  Bateman  and  his 
wife  and  said  Steele  the  Fin  &  Feather  Club 
hereby  grants  to  said  Marvin  K.  Bateman  and 
W.  H.  Steele  all  the  rights  and  privileges  of 
membership  in  the  Fin  &  Feather  Club,  free 
of  cost  to  them  save  and  except  the  right  of 
being  a  stockholder  or  director  in  said  club, 
and  participating  in  the  corporate  action  and 
proceedings  of  said  club.  That  is  to  say,  the 
said  Bateman  and  Steele  shall  enjoy  the  fish- 
ing and  hunting  privileges  of  the  club  and  the 
privileges  of  tne  clubhouse  and  grounds  the 
same  as  any  other  member,  and  for  the  exercise 
of  such  privileges  the  said  Bateman  and  Steele 
shall  pay  no  dues,  and  are  required  to  hold  no 
stock.  Such  privileges,  however,  are  to  l>e 
exercised  under  the  rules  and  regulations  of 
the  club,  as  applicable  to  general  membership. 

"3.  It  is  agreed  on  the  part  of  the  said  Mar- 
vin K.  Bateman  and  his  said  wife  and  W.  H. 
Steele,  and  on  the  part  of  the  Fin  &  Feather 
Club  that  the  grant  of  privileges  on  the  part  of 
each  to  the  other  herein  made  shall  be  de- 
terminable by  either  party  at  pleasure  upon  giv- 
ing thirty  days'  written  notice  to  the  other 
party.  And  the  said  Bateman  and  Steele  agree 
that  they  will  diligently  endeavor  to  prevent 
poachers  from  fishing  and  hunting  in  and  on 
said  slongh,  and  that  said  cinb  shall  also  have 


the  right  to  prevent  poaching  and  that  all  par- 
ties thereto  shall  co-operate  to  this  end. 

"In  witness  whereof  the  parties  hereto  have 
signed  their  respective  names  hereunto,  the 
said  Fin  &  Feather  Club  acting  by  and  through 
its  duly  authorized  president,  0.  F.  Carter, 
this  20th  day  of  April,  1904. 

"[Signed]    Fin  &  Feather  Oub. 

"By    C.  F.  Carter,  President. 
"M.  K.  Bateman. 
"Luci  Belle  Bateman. 
"W.  H.  Steele." 
Duly  acknowledged  on  the  20th  day  of  April, 
1904  before   J.   H.   Jackson,   a   notary   public, 
Dallas,  Texas,  and  also  J.  L.  Ross,  notary  pub- 
lic Dallas,  Texas,  and  duly  recorded  in  volume 
.323,  page  628,   Deed   Records,  Dallas  County, 
Texas. 

The  agreement  was  acknowledged  according 
to  law  by  Bateman  and  wife  and  recorded. 
The  evidence  discloses  no  disagreement  be- 
tween the  club  and  Gaston  or  Bateman.  On 
the  8th  day  of  September,  1908,  Bateman 
sold  the  land  to  Thomas,  at  which  time  the 
club's  dam  was  in  existence  as  it  was  origi- 
nally constructed,  and  the  water  of  the  lake 
occupied  the  same  position  as  it  did  when 
the  dam  was  cut  so  as  to  drain  the  lake  as 
hereinafter  stated.  Thomas  made  some  im- 
provements about  the  lake,  making  arrange- 
ments for  fishing  and  sold  fishing  rights  In 
the  waters  of  the  bayou.  He  made  arrange- 
ments to  use  It  as  a  source  of  profit  to  him, 
and  was  engaged  in  so  doing  over  the  objec-  _ 
tlon  of  the  club  when  a  cut'  in  the  dam  was ' 
made,  which  reduced  the  water  below  Its 
former  level  so  that  It  destroyed  the  value  of 
the  bayou  as  a  fishing  point.  The  effect  of 
the  draining  of  the  lake  was  to  take  from 
this  bayou  and  from  a  part  of  the  land  the 
water  which  had  been  supplied  by  the  lake 
of  the  dub,  and  left  that  part  of  the  land,  or 
some  of  It,  in  an  unprofitable  condition,  be- 
ing boggy  and  unavailable  for  any  practical 
use.  Thomas  brought  this  action  to  recover 
from  the  defendant  dob  the  damages  occa- 
sioned to  him  from  injury  to  his  property 
by  this  drainage  of  the  lake.  He  alleged  the 
destruction  of  his  fishing  right  out  of  which 
he  had  prepared  to  derive  a  revenue,  also  the 
value  of  the  fish  which  he  had  lost  through 
a  device  constructed  and  put  Into  the  lake 
by  the  club,  and  other  injuries  before  stated. 
The  Judgment  of  the  district  court  was  re- 
versed and  Judgment  entered  by  the  Court 
of  Civil  Appeals.  This  application  presents 
to  this  court  for  revision  and  correction  er- 
rors of  law  charged  to  have  been  commit- 
ted at  the  triaL 

The  question  of  prescription  is  not  involved 
In  this  case,  because  it  Is  shown  beyond 
doubt  or  controversy  that  there  was  a  posi- 
tive verbal  agreement  on  the  part  of  the  club 
with  Gaston,  and  a  written  contract  with 
Bateman.  Therefore  we  will  not  discuss  the 
question  as  to  whether  the  prescriptive  right, 
tf  It  had  existed  in  the  fishing  club,  would 
have  given  a  reciprocal  right  In  Thomas  to 
require  the  maintenance'  of  the  dam. 

The  fishing  club  constructed  its  dam  in  such 
manner  as  to  cause  the  water  which  U  im- 
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pounded  to  raise  tbe  level  of  the  water  In  the 
bayou  in  lyhlch  Thomas's  lake  was  formed 
nnd  existed,  and  this  condition  was  main- 
tained by  consent  of  all  the  parties  for  a 
number  of  years.  In  fact,  It  was  observed 
Oy  all  until  the  act  of  the  club  by  which  It 
drained  off  the  water,  thereby  lowering  the 
wat^r  In  Thomas's  lake  and  bayou,  and,  as 
he  claims,  causing  great  Injury  and  damage 
to  his  property. 

[1,2]  We  regard  it  as  a  well-settled  propo- 
sition that  when  by  consent  or  otherwise, 
water  Is  thus  Impounded  by  artificial  means 
as  by  a  dam.  In  such  way  as  to  affect  adjoin- 
ing lands,  and  after  the  parties  owning  ad- 
jacent lands  have  adjusted  their  Improve- 
ments and  uses  of  their  lands  to  the  condi- 
tion caused  by  the  lake,  as  in  this  instance, 
the  owners  of  the  dam  have  no  right  to 
change  the  conditions  by  drawing  the  water 
from  tbe  lake  In  such  a  manner  as  to  cause 
damage  to  the  property  of  tbe  adjacent  land- 
owner. Belknap  v.  Trimble  et  al.,  3  Paige 
(X.  Y.)  577;  Matthewson  v.  Hoffman,  77 
Mich.  420,  43  N.  W.  879,  6  L.  R.  A.  349;  Vil- 
lage of  Pewaukee  v.  F.  X.  Savoy.  103  Wis. 
271,  79  N.  W.  436,  50  L.  R.  A.  836,  74  Am. 
St.  Rep.  859;  Kray  v.  Mupgli,  84  Minn.  90, 
SC  N.  W.  882,  54  L.  R.  A.  473,  87  Am.  St.  Rep. 
332,  and  note.  Many  cases  could  be  added. 
■  The  agreement  between  Bateman  and  wife 
and  the  fishing  club  with  regard  to  the  use 
of  the  lake  was  appurtenant  to  the  laud, 
and  vested  In  the  clab  an  easement  to  which 
Thomas's  title  was  subject  as  It  was  In  the 
hands  of  Bateman.  Neither  party  had  ex- 
ercised the  power  reserved  in  the  contract  to 
annul  the  privilege  of  fishing  In  the  lake 
and  membership  of  the  club,  which  were  se- 
cured by  the  said  contract  Therefore  we 
must  consider  tliis  case  as  if  tbe  action  were 
brought  by  Bateman  and  wife,  since  Thomas 
took  the  estate  with  all  Its  Incumbrances 
and  limitations. 

[3]  It  Is  difficult  for  us  to  understand  up- 
on what  ground  the  damages  were  recovered. 
But  we  are  of  tbe  opinion  that  the  Court  of 
Civil  Appeals  erred  In  holding  that  Thomas 
had  no  right  to  require  the  club  to  maintain 
Its  dam  at  Its  proper  stage.  It  Is  therefore 
necessary  for  this  court  to  reverse  the  judg- 
ment of  the  Court  of  Civil  Appeals  In  that  re- 
spect, for  we  have  no  doubt  that  landowners, 
under  tlie  circumstances  of  this  case,  have  the 
right  in  law  to  have  the  conditions  created 
by  the  construction  of  tbe  dam  maintained 
In  so  far  as  It  was  necessary  to  the  preser- 
vation or  protection  of  rights  which  accrued 
by  the  erection  of  the  dam,  and  the  continu- 
ance of  which  depends  upon  tbe  maintenance 
of  the  dam.  Thomas  had  the  right  to  re- 
cover from  the  fishing  club  the  damage  occa- 
sioned to  him  through  the  drawing  off  of 
the  water  from  the  lake.  The  damages  must 
be  confined  to  the  proximate  result  of  the  ac- 
tion of  the  club  In  lowering  the  level  of  the 
water. 


In  this  we  do  not  have  reference  to  any 
claims  for  vindictive  damages,  If  tbe  facts 
should  Justify  any  such  claim,  nor  to  an.v 
clatm  for  damages  which  Thomas  may  have 
against  the  club  because  of  their  depriving 
him.  If  they  did  so,  of  any  flsh  that  would 
have  naturally  remained  In  the  waters  of  his 
lake. 

We  do  not  find  any  evldoice  of  damage 
done  to  Thomas  by  the  drawing  off  of  the 
water  from  the  lake,  except  In  general  terms 
he  says  it  reduced  tbe  market  value  of  his 
property,  and  some  other  general  expressions 
of  that  kind.  But  It  does  not  appear  in  what 
manner  that  was  done,  except  that  he  alleges 
that  the  lake  was  a  valuable  part  of  his  prop- 
erty right,  and  the  act  of  the  club  complain- 
ed of  affected  Its  salable  value. 

Tbe  question  which  lies  at  the  bottom  of 
this  matter  Is,  What  was  the  effect  of  the 
agrreement  between  Bateman  and  the  club? 
It  did  not  give  the  club  the  right  to  destroy 
tbe  lake  of  Bateman,  by  discharging  the  water 
from  its  own  lake  and  thereby  changing  exist- 
ing conditions.  But  that  contract  did  give  to 
tbe  club  tbe  exclusive  right  of  fishing  in 
that  water  and  the  right  to  exclude  from 
the  water,  for  the  purpose  of  fishing  or  other 
amusement,  any  persons  except  those  named 
In  tbe  contract  The  contract  gave  to  Bate- 
man and  Steele  the  privilege  of  membership 
of  the  club  without  the  payment  of  dues,  and 
with  the  right  to  flsh  and  bunt  In  any  part 
of  the  club's  ground.  It  also  gave  to  tbe 
club  the  exclusive  right  to  control  that  part 
of  the  lake  which  was  formed  by  elevating 
Its  water  level  so  as  to  raise  the  water  in 
the  bayou  in  question.  Bateman,  and  Tliomas 
through  Bateman,  had  the  right  to  fish  in 
that  portion  of  the  water  or  In  any  part  of 
the  lake  of  tbe  dub,  and  they  had  the  risht 
to  Invite  their  friends  and  persons  Tlsitlng 
them  to  join  them  In  such  sport  But  they 
were  expressly  excluded  from  selling  any 
fishing  or  hunting  rights  In  said  water. 
Therefore  Thomas  is  not  entitled  to  recover 
any  damages  he  may  have  sustained  In  mak- 
ing Improvements  to  enable  him  to  sell  to 
others  riglits  to  flsh  and  hunt  in  any  part 
of  the  lake.  Having  no  such  right  he  could 
not  lawfully  have  made  the  profit  he  claims. 
Therefore  that  It  not  an  element  of  damage 
for  which  he  can  recover.  The  agreement 
between  Bateman  and  the  club  had  not  been 
revoked  or  set  aside  by  either  party  to  this 
action,  but  was  annulled  by  the  action  of  the 
club  in  draining  the  lake.  And  we  must  de- 
termine this  case  as  If  there  was  no  question, 
and  there  is  none,  of  tbe  binding  force  of  tliat 
agreement  upon  the  parties. 

This  court  Is  unable  to  determine  the  basis 
upon  which  the  damages  were  assessed,  bat 
under  the  agreement  between  Bateman  and 
the  club,  the  latter  had  full  control  and  own- 
ership of  all  the  flsh  In  the  lake,  and  we  are 
of  the  opinion  that  the  facts  do  not  show 
that  Thomas  Is  entitled  to  recover  anything 
for  fish  which  may  have  been  Induced  to 
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leave  his  waters  or  prevented  from  entering, 
If  such  was  the  case. 

[4]  We  are  of  opinion  that  the  Conrt  of 
Civil  Appeals  erred  In  rendering  judgment 
against  the  plaintiff,  Thomas,  and  we  reverse 
that  portion  of  the  judgment  of  said  court 
and  remand  the  case  to  the  district  court  for 
trial  under  the  following  InBtmctions  as  to 
the  measure  of  damages  In  case  Thomas  shall 
recover: 

The  plaintiff  is  entitled  to  recover  the  differ- 
ence in  the  value  of  bis  land  aa  it  existed  be- 
fore the  dam  was  cut  and  its  value  as  it  is  since 
the  cutting  of  the  dam.  In  determining  tbat 
issue,  the  jury  may  consider  any  decrease  in 
the  market  price  of  the  land,  also  the  value  to 
Thomas  of  the  right  to  take  fish  from  tba£  por- 
tion of  the  lake  which  covered  bis  land,  as  well 
as  the  right  to  use  tbat  part  of  the  lake  for 
profit  or  for  pleasure.  But  be  is  not  entitled 
to  compensation  foe  any  supposed  number  of 
fish  which  may  have  been  prevented  from  en- 
tering his  part  of  the  lake.  At  the  time  tbat 
act  is  charged  to  have  been  done,  the  club  had 
the  right  to  control  that  portion  of  the  lake 
and  to  take  fish  from  it.  Either  party  had  the 
right  to  terminate  the  contract  between  Bate- 
man  and  tbe  club,  and  the  cutting  of  the  dam 
by  the  club  operated  to  put  an  end  to  that 
agreement 

Judgment  of  the  Court  of  Civil  Appeal  is 
reversed,  and  cause  is  remanded. 


HAWKINS,  J.  (concurring).  The  report 
of  the  decision  of  tbe  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District  in 
this  case  may  be  found  in  138  S.  W.  150.  It 
contains  a  fuller  statement  of  the  pleadings, 
physical  conditions,  issues,  etc. 

The  question  of  the  right  of  plaintiff  to 
recover  was  submitted  to  the  jury  upon  the 
single  issue  of  a  "prescriptive  right"  in  the 
club  to  maintain  the  lake  on  plaintiff's  land, 
though  the  charge  injected  into  that  issue 
an  element  of  estoppel,  based  on  evidence  to 
the  effect  tbat  such  maintenance  of  the  lake 
bad  caused  sediment  to  fill  the  channel  of  an 
ancient  slough  therein,  said  charge  being 
predicated  upon  the  theory  that,  as  such 
maintenance  unquestionably  began  as  a  tres- 
pass and  continued  for  10  years,  it  gave  tbe 
club  such  prescriptive  right,  unless  tbe  Gas- 
ton agreement  and  the  Bateman  contract 
with  the  club  each  rendered  such  mainte- 
nance not  "adverse"  to  tbe  landowner,  there- 
by, together  (preventing  such  maintenance 
from  ripening  into  said  prescriptive  right; 
and,  further,  that  if  the  club  had  acquired 
such  prescriptive  right,  Thomas,  as  owner  of 
the  land  formerly  owned  In  turn  by  Gaston 
and  Bateman,  had  a  reciprocal  right  to  re- 
quire the  club  to  maintain  such  lake  on  his 
land. 

This  issue  as  to  the  existence  of  such 
prescriptive  right  divided  the  Court  of  Civil 
Appeals,  the  majority  holding  against  plain- 
tiff thereon,  reversing  tbe  Judgment  of  tbe 
district  court  in  bis  favor,  and  rendering 
judgment  against  liim.  Under  these  circum- 
stances I  desire  to  state  my  views  upon  that 


Issue  somewhat  more  fully  than  they  are  re- 
flected ta  the  terse,  yet  comprehensive,  treat- 
ment given  it  In  the  foregoing  opinion  by 
Chief  Justice  BROWN. 

Could  the  club,  prior  to  the  cutting  of  Its 
dam  and  tbe  draining  of  plaintiff's  portion 
of  said  lake,  have  successfully  asserted,  as 
against  Thomas,  a  prescriptive  right  to 
maintain  said  lake  on  a  portlcti  of  his  land? 
That  depends  upon  whether  tbe  club's  main- 
tenance thereof  was  or  was  not,  for  10 
years,  "adverse"  to  the  owners  of  said  Thom- 
as tract.  Railway  Co.  v.  Wilson,  83  Tex. 
155,  18  S.  W.  325.  Gaston  bought  that  tract 
in  1894.  While  he  owned  it  the  club  built 
upon  its  own  la'nd  a  dam  which  backed 
water  up,  filling  Gaston's  part  of  the  slough, 
spreading  the  waters,  and  creating  on  his 
land  a  lake  of  four  or  five  acres.  There  is 
no  controversy  but  that,  in  originally  flow- 
ing Gaston's  land,  the  club  acted  without 
authority  or  permisslotn  from  Gaston,  or  that 
maintenance  by  the  club  of  said  lake  on  the 
Thomas  tract  for  more  than  10  years  con- 
tinued to  be  "adverse"  to  tbe  owners  of  that 
tract,  unless  the  Gaston  agreement  and  the 
Bateman  contract,  in  turn,  a<nd  the  course 
of  conduct  by  and  between  the  club  and 
the  landowners,  thereunder,  respectively, 
rendered  such  maintenance  not  "adverse"*  to 
said  owtiers.  Said  agreement  and  said  con- 
tract were  substantially  alike  in  so  far  as 
they  severally  bear  upon  the  issue  of  a  "pre- 
scriptive right"  in  tbe  club.  Gaston,  while 
owning  said  land,  and  after  said  lake  bad 
been  formed  thereon,  orally  agreed  with  the 
club  that  it  might  use  his  portion  of  said 
lake  for  hunting  and  flshlng,  so  he  would 
'not  be  annoyed  by  anybody  coming  through, 
but  that  he  might  use  his  part  of  tbe  lake, 
for  himself,  for  fishing  and  hunting,  and, 
accordingly  turned  over  to  the  club  control 
of  the  lake  on  bis  land.  Gaston  sold  said 
land  to  Bateman  in  April,  1904,  and  Bate- 
man sold  it,  i!n  September,  1908,  to  Thomas. 
Plaintiff's  portion  of  the  lake  was  drained 
early  in  1909.  The  Bateman  contract  gave 
to  the  club,  for  its  members,  "exclusive 
rights  and  privileges  of  fishing  and  hunting 
in  the  slough,  or  branch,  known  as  Gastob 
slongh,  which  runs  into  the  open  lake  of 
the  Pin  &  Feather  Club,"  but  provided  that 
"Bateman  and  Steele  shall  reserve  the  rights 
for  themselves  and  guests  to  fish  and  hunt 
In  and  on  said  slough  o*n  their  premises  at 
pleasure,  without  paying  to  the  club  any  fee 
or  charge  on  account  of  such  guests,"  and 
stipulated  that  "said  Bateman  and  Steele 
shall  enjoy  the  fishing  and  hunting  privi- 
leges of  the  club  and  the  privileges  of  the 
clubhouse  and  grounds,"  without  being  re- 
quired to  bold  stock  or  pay  dues.  Neither 
the  Gaston  agreement  nor  tbe  Bateman  con- 
tract, in  express  terms,  specifically  author- 
ized or  permitted  the  club  to  so  flood  any 
portion  of  the  Thomas  land,  or  to  maintain 
a  lake  thereon,  and  the  proTision  in  said 
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contract  "that  the  gra'nt  of  privileges  each 
to  the  other  herein  made  shall  be  deter- 
minable by  either  party  at  pleasure  upon 
giving  thirty  days'  written  notice  to  the  oth- 
er party"  strongly  suggests  that  said  con- 
tract was  not  Intended  to  extend  or  secure 
to  the  club  such  authority  or  permission; 
nevertheless,  as  the  lake  had  then  becAi 
formed  upon  said  land,  the  effect  of  said 
agreement  and  of  said  contract,  as  a  matter 
of  law,  was  to  place  Gaston  and  Bateman,  In 
turn,  in  the  attitude  of  acquiescing  in  and 
comsenting  to  the  maintenance  of  said  lake, 
over  said  slough,  and  as  said  lake  then  stood 
on  said  land,  at  least  to  such  extent  aa  to 
prevent  such  maintenance  thereof  from  be- 
ing "adverse"  to  the  owners  of  said  land, 
while  such  agreement  and  such  contract,  re- 
spectively, were  in  force.  Ita  other  words, 
the  Bateman  contract  primarily  was  merely 
a  fishing  and  hunting  privilege  contract, 
with  semireciprocal  features,  and  that  may 
have  been,  and,  it  seems  to  me,  probably  was, 
the  ultimate  intention  and  purpose  of  the 
parties  thereto  in  making  it;  nevertheless, 
as  a  matter  of  law,  its  necessary  and  further 
efFects  were  to  create  and  continue  an  ac- 
quiescence and  consent  upon  Bateman's  part 
to  the  maintenance  of  the  lake  ota  his  land, 
substantially  as  it  then  stood,  and  also  to 
operate  as  a  clear  recognition  by  the  club 
of  Bateman's  tight,  as  owner  of  the  land,  to 
use  such  portion  of  the  lake  for  the  des- 
ignated purpose  of  fishing  and  huntbig  by 
himself  and  Steele  and  their  guests,  all  so 
long  as  such  contract  might  remain  in  force. 
The  Gaston  agreement  evidenced  a  like  ac- 
quiescence, consent,  aiud  recognition  of  rights 
upon  the  part  of  each  party  to  it.  Conse- 
quently the  legal  effect  of  the  Gaston  agree- 
ment and  of  said  Bateman  contract  was  to 
stop  the  running  of  time  in  the  matter  of 
"adverse"  maintenance  of  the  lake,  thus  ren- 
dering such  further  maintenance  thereof  not 
"adverse"  to  the  owners  of  the  land,  the 
agreement  or  the  contract  remaining  opera- 
tive, thereby  removing  the  basis  for  such 
prescriptive  right,  and  putting  that  issue  def- 
initely nut  of  this  case.  A<nd  with  it,  of 
course,  goes  the  issue  as  to  the  reciprocal 
right  of  Thomas  to  require  the  club  to  main- 
tain bis  portion  of  said  lake.  To  this  ex- 
tent I  concur  in  the  views  of  the  majority 
of  the  Court  of  Civil  Appeals,  and,  in  so  do- 
ing, am  in  accord  with  the  foregoing  opin- 
ion of  our  Chief  Justice  upon  that  point 

It  follows  that  plaintiff's  right  to  recover 
damages  must  rest  solely  upon  the  ground 
stated  in  said  foregoing  opinion,  resulting 
from  the  status  which  had  grown  up  be- 
tween the  club  and  the  owners  of  the  Thom- 
as tract,  in  which,  I  think,  should  be  in- 


cluded and  specifically  here  menttotoed  the 
fact  that  the  club's  maintenance  of  the  lalce 
on  the  Thomas  tract  had  caused  the  ancient 
slough  therein  to  become  filled  with  sedi- 
ment, thereby  destroying  the  valuable  fish- 
ing preserve  which  existed  upon  that  tract 
before  the  dub  erected  its  dam  which  caused 
the  formation  of  said  lake  thereon. 

That  portion  of  said  opltaion  which  refers 
to  the  adjustment  by  Thomas  of  improve- 
ments upon  bis  land  adjacent  to  bis  lake, 
and  to  adjustment  by  him  of  the  uses  of  his 
land  to  conditions  created  by  the  formation 
and  maintenance  of  the  lake,  states  the  rule 
correctly,  as  an  abstract  proposition,  bat,  in- 
asmuch as  the  only  adjustment  by  Thomas 
of  his  improvements  or  uses,  so  far  as  the 
evidence  discloses,  seems  to  have  been  made 
with  a  view  to  sale  by  him  of  fishing  and 
hunting  privileges  In  his  portion  of  said 
lake — the  very  thing  which  the  Bateman 
contract  inhibited — I  do  not  think  such 
adaptation  and  improvements  come  wlthte 
the  rule  so  announced,  and  am  consequently 
unable  to  see  that  said  rule  applies  to  the 
facts  of  this  case,  except  as  related  to  the 
filling  of  the  slough  with  sediment  Plain- 
tiff testified:  "I  don't  know  that  there  is 
any  damage  outside  of  this  five  acres  cov- 
ered by  the  water."  Clearly  the  effect  of 
the  Batemati  contract  was  to  prevent  htm, 
while  it  was  in  force,  from  selling  privileges 
to  fish  in  or  hunt  on  his  part  of  the  slongh, 
which,  by  fair  implication,  meant  his  part 
of  the  lake;  and,  since  said  contract  was 
appurtenant  to  the  land,  and  seems  to  have 
been  of  record  when  Thomas  bought  it, 
Thomas  was  likewise  boiftid  and  restricted 
by  its  terms,  and  so  cannot  recover  damages 
from  loss  of  sales  of  such  privileges..  More- 
over, this  record  shows  that  at  the  close  of 
the  evidence,  plaintiff,  by  his  attorneys,  in 
open  court,  abandoned  his  claim  for  all  such 
damages.  For  both  reasons  it  was  error  for 
the  trial  court  to  snbmlt  to  the  Jury  that 
element  of  damages.  Several  witnesses,  oth- 
er than  the  plaintiff,  testified  specifically  to 
the  amount  of  damage  dcftie  to  plaintiff's 
tract  of  land  by  draining  off  his  portion  of 
the  lake. 

I  find  In  the  Bateman  contract  nothing 
relating  to  "amusement,"  other  than  fishing 
and  hunting,  nothing  giving  the  club  "the 
exclusive  right  to  control"  plaintifTs  portion 
of  the  lake,  or  "full  control  and  ownership 
of  all  the  fish  in  the  lake,"  and  nothing 
giving  to  Bateman  or  Steele  "the  right  to  in- 
vite their  friends  and  persctas  visiting  them 
to  Join  them"  in  fishing  or  hunting  on  the 
premises  owned  by  the  dub. 

I  concur  In  the  order  made. 
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ST.  I.OUIS  SOUTHWESTERN  RY.  CO.  OF 

TEXAS  T.  GRIFFIN.    (No.  2685.) 

(Supreme  Coart  of  Texas.     Dec.  16,  1914.) 

1.  CORSTITDTIONAI.    LAW     (|    48*)— Ck)NBnT0- 
TIONALITT    OF    STATUTE — pKXSUMPTI0N8. 

A  law  will  be  recognized  as  valid,  if,  b7 
reasonably  fair  construction,  it  appears  that  the 
Legislatare  was  empowered  to  enact  it. 

[Ed.  Note.— For  other  eases,  see  Constitutioii- 
al  Law,  Cent.  Dig.  f  46 ;    Dec.  Dig.  i  48.*] 

2.  Masteb  AND  Servant  (|  20*)— Relatior. 

Where  a  contract  of  employment  ia  for  an 
indefinite  time,  either  party  may  end  it  at  will 
without  cause  or  notice. 

[Ed.  Note.— For  other  cases,  eee  Master  and 
Servant,  Cent.  Dig.  {  19 ;   Dec.  Dig.  §  20.*] 

3.  CONBTTTDTIONAL     LAW      (|     89*)— "LlBEBTY 

OF  Contract." 

The  impairment  of  a  corporation's  right  to 
discharge  employes  at  will  without  cause  by  the 
Blacklisting  Law  (Rev.  St.  1911,  art.  594)  U 
violative  of  its  constitutional  right  of  liberty  of 
contract,  which  right  includes  the  corresponding 
right  to  accept  a  contract  proposed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  167 ;   Dec.  Die.  §  89.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Liberty  of  Contract.] 

4.  CoNsmrunoNAi,  Law  ({  288*)- Eqtjai.  Pbo- 
tection  of  Laws. 

The  impairment  of  a  corporation's  right  to 
discharge  employes  without  cause  by  the  Black- 
listing Law  IS  a  denial  of  the  equal  protection 
of  the  laws  secured  by  (Tonst.  U.  S.  Amend.  14. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Ont.  Dig.  ff  688-690,  695,  706-708; 
Dec.  Dig.  I  238.*] 

6.  Constitutional  Law  ({  90*)— "Libebtt  of 

Speech." 

The  "liberty  to  speak"  or  write  secured  by 
Const,  art.  1,  §  8,  indades  the  corresponding 
right  to  be  silent,  and  this  right  is  infringed  by 
the  provisions  of  the  Blacklisting  Law  for  com- 
pelling a  corporation  to  give  a  discharged  em- 
ploye a  statement  of  the  cause  of  discharge. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  172 ;   Dec.  Dig.  {  90.* 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Liberty  of  Speech  and 
the  Press.] 

6.  Master  and  Servant  ({  11*)— Relation- 
Statutory  Requlation»— Police  Power. 
The  impairment  of  a  corporation's  right  to 
discharge  employes  by  the  Blacklisting  Law  can- 
not be  sustained  as  an  exercise  of  the  police 
power  to  deal  with  the  real  needs  of  the  [people 
in  their  health,  safety,  comfort,  or  convenience. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ^  11.*] 

Error  to  Court  of  Civil  Appeals  of  Fourtb 
Supreme  Judicial  District 

Action  by  Thomas  A.  Griffin  against  the 
St  Louis  Southwestern  Railway  (Company  of 
Texas.  Judgment  (164  S.  W.  583)  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

E.    B.    Perkins    and    Daniel    Upthegrove, 
both  of  Dallas,  for  plaintUT  in  error.    W.  H. 
Clark  and  W.  T.  Straoge,  both  of  Dallas, 
■  for  defendant  In  error. 

BROWN,  G.  J.  We  copy  from  the  opinion 
of  Justice  Moursund  the  following  state- 
ment of  the  facts  found  by  the  Court  of 


CivU  Appeahs  of  the  Fourth  District  (154  S. 
W.  683): 

"Thomas  A.  Griffin,  appellee,  sued  the  St 
Louis  Southwestern  Railway  Company  of  Tex- 
as, appellant  to  recover  damages  for  its  alleged 
failure  and  refusal  to  issue  to  him  a  true  state- 
ment of  the  reasons  why  he  was  discharged  by 
appellant,  he  having  made  demand  for  such 
statement  under  chapter  &9,  p.  IGO,  General 
Laws  of  Texas  of  1909,  commonly  known  as  the 
'Blacklisting  Law.'  On  May  9,  1910,  appellee 
was  employed  as  a  section  foreman  by  appellant 
and  on  July  18,  1910,  was  discharged,  where- 
upon he  made  his  demand  for  a  statement  in 
writing  as  to  the  cause  of  his  discharge.  Ap- 
pellant issued  a  service  letter,  as  follows:  This 
is  to  certify  that  Thomas  A.  Griffin  has  been 
employed  in  the  capacity  of  section  foreman  at 
Renner  on  the  St  Louis  Southwestern  Railway 
Company  of  Texas  from  May  9,  1910,  to  July 
18,  1910.  Discharged  for  not  distributing  work 
properly  and  inability  to  surface  and  line  track. 
Previous  record.  March  25.  1910,  to  April  1, 
1910,  assistant  extra  gang  foreman.  Resigned. 
Service  satisfactory.' 

"Appellee  alleged  that  this  statement  was 
false  and  malicious ;  that  he  previously  had  sev- 
eral years'  experience  on  section  work  and  as 
section  foreman,  performing  and  directing  said 
work,  was  capable,  experienced,  and  skilled 
therein;  that  he  could  and  did  distribute  his 
work  properly,  and  could  and  did  surface  and' 
line  track ;  that  the  real  cause  of  his  discharge 
was  on  account  of  a  personal  difference  which 
be  had  on  July  10,  1910,  with  appellant's  gen- 
eral roadmaster,  J.  J    Hughes. 

"Appellant  attacked  the  constitndonality  of  the 
Blacklisting  Law,  both  by  demurrer  and  plea, 
and  alleged  that  it  in  good  faith  attempted  to 
comply  with  said  statute,  and  that  the  reasons 
stated  in  said  service  letter  were  the  true  rea- 
sons for  appellee's  discharge ;  that  its  assistant 
roadmaster,  in  making  the  report  on  ^Vhich  said 
letter  was  based,  acted  in  good  faith  in  an  ef- 
fort to  perform  his  duty  to  appellant,  and  it 
would  not  be  liable  for  a  mistake  in  judgment 
made  by  Jts  roadmaster.  Appellant  further  al- 
leged that  it  did  not  make  such  letter  public, 
but  furnished  it  to  appellee  in  compliance  with 
said  statute,  at  his  request,  and  without  any 
malice,  ill  will,  or  evil  intent  towards  appellee ; 
that  it  bad  the  right  to  exercise  and  act  upon  its 
own  judgment  as  to  the  competency  of  those  em- 
ployed as  section  foremen,  and  if  a  mistake 
should  be  made  in  the  discharge  of  such  employ^ 
it  would  not  be  liable  to  him;  that  it  was  re- 
quired by  law  to  keep  its  track  in  proper  condi- 
tion for  the  operation  of  its  trains;  that  it  was 
necessary  to  employ  careful  and  competent  sec- 
tion foremen  to  keep  the  track  in  proper  repair ; 
that  other  railroad  companies  had  a  like  Interest 
in  keeping  their  tracks  and  roadbed  in  repair; 
and  that  such  communication  was  privileged, 
and,  there  being  no  malice,  ill  will,  or  evil  in- 
tent shown,  plaintiff  could  not  recover. 

"Defendant's  exceijtions  were  overruled,  and 
upon  trial  the  jury  found  that  the  statement 
furnished  was  false,  and  awarded  plaintiff  $500 
damages.  Judgment  was  entered  for  said 
amount  from  which  defendants  appealed." 

There  Is  no  conflict  in  the  evidence  to  the 
fact  of  the  employmetot  and  discharge  of 
Griffin.  The  question  presented  to  this  court 
is  the  validity  of  a  statute  enacted  by  the 
Legislature  as  stated  above,  from  which  we 
copy  the  following  provisions : 

"Art  594.  Discrimination. — Either  or  any  of 
the  following  acts  shall  constitute  discrimination 
against  persons  seeking  employment:  «  •  • 
(3)  Where  any  corporation,  or  receiver  of  the 
same,  doing  business  in  this  state,  or  any  agent 
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or  employ^  of  such  corporation  or  receiver,  shall 
have  dischars-cd  an  employ<^,  and  such  employ^ 
demands  a  statement  in  writing  of  the  cause  of 
his  discharge,  and  such  corporation,  receiver, 
agent  or  emploj-^  thereof  fails  to  furnish  a  true 
statement  of  the  same  to  such  discharged  em- 
'-loj'6,  within  ten  days  after  such  demand,  or 
where  any  corporation  or  receiver  of  the  same, 
or  any  officer  or  agent  of  such  cori)oration  or 
receiver  shall  fail,  within  ten  days  after  writ- 
ten demand  for  the  same,  to  furnish  to  any  em- 
ployg  voluntarily  leaving  the  service  of  such  cor- 
poration or  receiver,  a  statement  in  writing  that 
such  employ!}  did  .loave  such  service  voluntarily, 
or  where  any  corporation  or  receiver  of  the 
Rame,  doing  business  witliin  this  state,  shall 
fail  to  show  in  any  statement  under  the  provi- 
sion of  this  title  the  number  of  years  and  months 
during  which  such  employ^  was  in  the  service  of 
the  said  corporation  or  receiver  in  each  and  ev- 
ery separate  capacity  or  position  in  which  he 
was'  employed,  and  whether  his  services  were 
satisfactory  in  each  such  capacity  or  not,  or 
where  any  such  corporation  or  receiver  shall 
fail  within  ten  days  after  written  demand  for 
the  same  to  furnish  to  any  such  employe  a  true 
copy  of  the  statement  originally  given  to  such 
employe  for  his  use  in  case  he  shall  have  lost  or 
i«  otherwise  deprived  of  the  use  of  the  said  orig- 
inal statement."  E.  S.  1911,  vol.  1,  art.  594, 
I  3. 

The  act  gives  no  right  of  action  to  the  em- 
ploy6  for  failure  to  fumisb  the  "true  state- 
ment," but  provides  that  the  state  may  sue 
for  and  recover  a  penalty  of  $1,000  for  each 
failure  to  comply  with  the  law. 

[1]  For  the  purpose  of  testing  the  correct- 
ness of  the  judgment  of  the  Court  of  Civil 
Appeals  In  holding  the  act  of  the  legislature 
valid,  we  must  assume  that  the  evidence 
was  sufficient  to  sustain  the  claim  that  the 
statement  of  discharge  furnished  did  not 
state  a  cause  which  was  true  In  fact;  but 
this  does  not  concede  that  the  statement  of 
discharge  furnished  did  not  state  truly  the 
cause  which  operated  upon  the  mind  of  the 
officer  who  discharged  Grlffln.  We  will  first 
consider  the  validity  of  the  statute  relied 
upon  by  defendant  In  error,  and  if,  by  reason- 
ably fair  construction,  it  appears  that  the 
L«gislature  was  empowered  to  enact  the  law, 
this  court  will  recognize  It  as  valid ;  that 
is,  a  serious  doubt  of  the  power  must  be  re- 
solved In  favor  of  the  validity  of  the  law. 
I«wls'  Sutherland  on  Statutory  Construction, 
$  82,  states  the  rule  thus: 

"Every  presumption  is  in  favor  of  the  validity 
of  an  act  of  the  Legislature,  and  all  doubts  are 
resolved  in  support  of  the  act  'In  determining 
the  constitutionality  of  an  act  of  the  Legisla- 
ture, courts  always  presume  in  the  first  place 
that  the  act  is  constitutional.  They  also  pre- 
sume that  the  Legislature  acted  with  integrity, 
and  with  an  honest  purpose  to  keep  within  the 
restrictions  and  limitations  laid  down  by  the 
Constitution.  The  Legislature  is  a  co-ordinate 
department  of  the  government,  invested  with 
hinh  and  responsible  duties,  and  it  must  be  pre- 
sumed that  It  has  considered  and  discussed  the 
constitutionality  of  all  measures  passed  by  it.' 
The  unconstitutionality  must  be  clear  or  the 
act  will  be  sustained." 

It  is  true  that  all  legislative  ijower  is 
by  the  Constitution  vested  in  the  Legislature, 
and  the  judicial  department  cannot  frame 
laws,  nor  (diange,  nor  racld  them  by  con- 
struction.   It  is  likewise  true  that  the  judi- 


cial power  of  the  state  Is  vested  in  the  courts 
which  are  charged  with  the  duty  of  enforo 
ing  the  laws  and  with  the  duty  to  annul  any 
law  ei:  acted  by  the  Legislature  which  is 
clearly  in  violattoa  of  the  constitutional 
rights  of  any  person,  natural  or  corporate, 
and  with  the  same  purpose  with  wliich  the 
courts  refrain  from  trespassing  upon  the 
privileges  of  the  legislative  power,  they  will, 
when  necessary,  exercise  their  power  to  pre- 
vent the  destruction  or  impairment  of  rights 
vested  in  citizens  or  corporate  bodies,  by  the 
unauthorized  action  of  the  Legislature. 

[2-4]  The  citizen  has  the  liberty  of  contract 
as  a  natural  right  which  is  beyond  the  pow- 
er of  the  government  to  tatce  from  him.  The 
liberty  to  make  contracts  includes  the  cor- 
responding right  to  refuse  to  acc^t  a  con- 
tract or  to  assume  such  liability  as  may  be 
proposed.  When  Gritfin  entered  the  service 
of  the  railroad  company  for  an  indefinite 
time,  the  law  reserved  to  him  the  right  to 
quit  the  service  at  any  time  without  cause 
or  notice  to  the  employer.  The  railroad  oonk- 
pany  had  the  corresponding  right  to  dis- 
charge him  at  any  time  without  cause  or 
notice.  The  rights  of  the  parties  were  mu- 
tual. E.  L.  &  R.  R.  Ry.  Co.  v.  Scott,  72  Tex. 
75,  10  S.  W.  102,  13  Am.  St  Rep.  768.  In 
the  case  cited,  the  court  said: 

"It  is  very  generally  if  not  nnifonnly  field, 

when  the  term  of  service  is  left  to  the  discre- 
tion of  either  party,  or  the  term  left  indefinite 
or  determinable  by  either  party,  that  either 
may  put  an  end  to  it  at  will,  and  so  without 
cause.  Harper  v.  Hassard,  113  Mass.  187; 
Coffin  V.  Landis,  46  Pa.  431;  Wood's  Master 
and  Servant,  §g  133,  136,  and  citations." 

If  the  servant  could  quit  without  notice 
and  the  master  could  discharge  him  at  will 
without  notice,  the  effect  of  the  statute  in 
question  would  be  to  preserve  the  servant's 
unqualified  right  to  leave  the  service  without 
cause  or  notice,  but  to  deny  to  the  corporation 
the  corresponding  right  to  discharge  without 
cause  or  notice. 

The  requirement  that  the  corporation  give 
to  the  discharged  employ^,  on  his  demand,  a 
statement  of  the  "true  cause"  for  his  dis- 
charge, necessarily  implies  that  there  must 
have  been  a  cause  to  justify  the  dismissal, 
else,  how  could  the  "true  cause"  be  given? 
The  value  of  the  contract  to  each  party  con- 
sisted largely  in  the  mutual  right  to  dissolve 
the  relation  of  master  and  servant  at  wiU. 
The  destruction  of  that  right  in  the  corpora- 
tion was  a  violation  of  its  liberty  of  contract 
and  a  denial  of  the  equal  protection  of  the 
law,  in  violation  of  this  provision  of  the 
fourteenth  amendment  to  the  oonstltntlim 
of  the   United   States: 

"Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process  Ckf 
law,  nor  deny  to  any  person  within  its  juria- 
diction  the  equal  protection  of  the  laws." 

But  the  statute  did  not  stop  at  the  destruo- 
tlon  of  the  corporation's  right  to  discharge 
the  employs  without  cause,  but  provided 
that  in  case  the  statement  of  cause  should 
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l>e  refused,  or  U  the  cause  stated  waa  not 
the  "true  cause,"  the  state  might  recover 
from  the  corporation  a  penalty  of  $1,000. 

But  the  ijeglslature  did  not  stop  with  that 
provision,  for  under  the  coustructlou  placed 
on  the  law  by  the  Court  of  CItU  Appeals  the 
discharged  employ^  could  recorer  damages 
by  proving  that  the  cause  stated  was  not  true. 
The  proof  in  this  case  was  that  the  person 
who  discharged  Griffin  acted  upon  the  report 
of  another  who  has  oversight  of  Griffin's 
work,  and  there  was  no  controversy  that  be 
acted  upon  that  report,  but  Griffin  was  per- 
mitted to  prove  that  he  was  capable  and  did 
good  work,  which  denied  to  the  employer  the 
right  to  determine  the  efficiency  of  the  serv- 
ant 

In  St  Ij.  S.  W.  Ry.  Co.  of  Texas  v.  Hizon, 
104  Tex.  267,  137  S.  W.  343,  this  court  held 
that  the  law  required  a  true  statement  of  the 
fact  which  operated  upon  the  mind  of  the  offi- 
■cer  or  agent  who  discharged  the  employ^,  but 
-did  not  require  that  the  fact  stated  must  have 
been  true.  Under  this  most  favorable  con- 
struction, the  law  is  no  less  in  violation  of 
the  constitutional  right  of  equal  protection 
of  the  law  as  secured  by  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

[E]  The  eighth  section  of  article  1  of  the 
Constitution  of  this  state  is  in  this  compre- 
hensive and  clear  language: 

"Every  person  shall  be  at  liberty  to  speak, 
write  or  publish  his  opinions  on  any  subject, 
being  responsible  for  the  abuse  of  that  privi- 
lege :  and  no  law  shall  ever  be  passed  curtailing 
the  liberty  of  speech  or  of  the  press.  In  prose- 
cutions for  the  publication  of  papers  investlRat- 
ing  the  conduct  of  officers,  or  men  In  public 
capacity,  or  when  the  matter  published  is  proper 
for  public  information,  the  truth  thereof  may 
be  given  in  evidence.  And  in  all  indictments 
for  libels,  the  jury  shall  have  the  right  to  deter- 
mine the  law  and  the  facts,  under  the  direction 
of  the  court,  as  in  other  cases." 

The  libera  to  write  or  speak  includes  the 
correq;>ondiog  right  to  be  silent,  and  also  the 
liberty  to  decline  to  write.  Hallway  Co.  v. 
Brown,  80  Kan.  312, 102  Pac.  459,  23  L.  B.  A. 
<N.  8.)  247,  138  Am.  St  ReD.  213.  18  Ann. 
Cas.  846;  WaUace  v.  Railway  Ca,  94  Ga. 
732,  22  S.  E.  579.  To  say  that  one  can  be 
com(>eUed  at  the  instance  of  another  party 
to  do  what  lie  has  the  constitutional  liberty 
to  do  or  not  Is  a  contradiction  that  is  not 
sasceptible  of  reconciliation.  In  Wallace  v. 
Bcdlway  Co.,  cited  above,  the  Georgia  court 
tersely  and.  clearly  covers  the  entire  ground 
thus: 

"A  statute  which  undertakes  to  make  it  the 
-doty  of  incorporated  railroad,  express,  and  tel- 
«Krapb  companies  to  engage  in  correspondence 
of  this  sort  with  their  discharged  agents  and 
employes,  and  which  subject  them  in  each  case 
to  a  heavy  forfeiture,  under  the  name  of  dam- 
Ages,  for  failing  or  refusing  to  do  so.  is  vio- 
lative of  the  general  private  right  of  silence  en- 
Joyed  in  this  state  by  all  persons,  natural  or 
artificial,  from  lime  immemorial,  and  is  utterly 
void  and  of  no  effect  Liberty  of  speech  and  of 
writing  is  secured  by  the  Constitntfon,  and  inci- 
pient thereto  is  the  oorrdative  liberty  of  silenoe, 
not  less  important  n«r  lass  sa<a«d." 
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We  find  no  authority  to  the  contrary,  and 
argument  could  not  add  force  to  the  reason- 
ing of  those  courts.  The  cases  dted  are  suf- 
ficient to  require  this  court  to  declare  the  law 
in  question  void,  but  we  'believe  that  we 
should  point  out  other  grounds  which  demand 
the  Judgment  of  this  court  in  support  of  our 
conclusion. 

The  act  of  the  Legislature  under  considera- 
tion violates  that  provision  of  the  Constitu- 
tion by  many  harsh  requirements.  We  will 
point  out  some  of  them.  This  statute  de- 
clares the  corporation  to  be  guilty  of  dis- 
crimination against  the  employ^  in  the  fol- 
lowing instances ;  but  we  do  not  exhaust  the 
harsh  features  of  the  law: 

First  It  confers  upon  the  employ^  a  right 
to  recover  damages  if  the  coriwration,  upon 
bis  'demand,  should  fail  to  give  to  him  a 
statement  of  the  "true  cause"  of  his  dis- 
diarge,  "or  why  his  relationship  to  such  com- 
pany ceased."  The  corppration  has  the  con- 
stitutional right  to  discharge  without  cause, 
and  the  Legislature  cannot  destroy  this  right 
of  contract 

SeoMid.  Wbere  the  employing  corporation 
by  any  means,  directly  or  indirectly,  shall 
communicate  to  any  other  person  or  corpora- 
tion any  information  in  regard  to  the  said 
employ^  who  may  seek  employment  of  such 
person  or  corporation,  and  upon  demand  of 
such  employ^,  shaU  fail  within  10  days 
thereafter  to  deliver  to  him  a  complete  copy 
of  such  communication,  if  any  written,  and 
If  not  a  true  statement  of  it,  whether  it  was 
done  by  sign  or  other  means,  if  not  in  writing, 
and  shall  also  give  the  names  and  addressee 
of  all  persons  or  corporations  to  whom  such 
communication  shall  have  been  made.  This 
is  not  a  part  of  any  proceeding  at  law,  not 
even  the  act  of  an  officer. 

Third.  AVben  any  such  corporation  shall 
have  discharged  an  employ^  and  such  em- 
ploy6  demands  a  statement  in  writing  of  the 
cause  of  his  discharge,  the  corporation  or  its 
officers  are  required  within  10  days  after  the 
demand,  to  give  a  true  statement  of  the  cause 
for  so  discharging  the  employ&  If  the  em- 
ploy6  voluntarily  leaves  the  service  of  the 
corporation,  he  may  demand  in  writing  from 
such  corporation  a  statement  that  he  did 
voluntarily  leave  such  employment  The 
corporation  is  required  in  making  a  state- 
ment of  the  departure  of  his  employ^,  wheth- 
er voluntary  or  otherwise,  to  give  the  num- 
ber of  years  and  months  during  which  the 
employ^  was  in  the  service  of  the  corpora- 
tion, and  state  every  capacity  or  position  in 
which  he  was  employed  and  whether  his  serv- 
ices were  satisfactory  in  each  capacity  or 
not  And  if  the  employ^  should  lose  or  de- 
stroy his  statement,  then  he  has  the  right  to 
demand  of  the  corporation  to  make  a  true  copy 
of  the  original  statement  and  furnish  it  to 
him.  We  have  found  no  precedent  for  this 
palpable  disregard  of  the  rights  of  corpora- 
Uogos  under  the  Constltntioa  of  the  state. 
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Foorth.  If  any  coriraration  or  receiver  do- 
ing business  In  this  state,  etc.,  shall  have  re- 
ceived any  request,  notice,  or  communication. 
If  In  writing  or  otherwise,  from  any  person, 
etc.,  preventing  or  calculated  to  prevent  the 
employment  of  such  person  seeking  employ- 
ment, and  If  such  corporation  or  agent  shall 
fall  to  furnish  such  person  seeking  employ- 
ment a  true  statement  of  such  request,  notice, 
or  communication,  etc.,  if  otherwise  than  In 
writing  make  a  true  statement  thereof,  and 
a  true  Interpretation "  of  Its  meaning,  the 
names  and  addresses  of  all  such  persons  or 
corporations  making  such  Inquiry. 

Fifth.  When  any  corporation  doing  busi- 
ness in  this  state  shall  have  discharged  any 
employs  and  has  failed  to  give  such  employ^ 
a  true  statement  of  the  causes  of  his  dis- 
charge, within  10  days  after  demand  Is  made 
therefor,  and  shall  thereafter  furnish  any 
other  person  or  corporation,  etc.,  unless  it  be 
at  the  request  of  the  latter,  the  corporation 
Is  charged  with  discrimination. 

Sixth.  Wherein  a  corporation,  etc.,  doing 
business  in  this  state,  shall  discriminate 
against  any  person  seeking  employment  on 
account  of  his  having  participated  in  a  strike. 

The  effect  of  the  foregoing  section  of  the 
statute  is  to  deny  to  a  coritoration  the  right 
to  refuse  employment  to  a  man  who  had 
participated  in  a  strike  on  a  railroad.  This 
is  a  clear  Invasion  of  the  constitutional  right 
of  an  Individual  or  corporation  to  determine 
for  himself,  or  itself,  the  matter  of  employ- 
ing or  discharging  any  person  already  em- 
ployed, and  the  L«gislature  has  no  power  to 
prescribe  terms  by  which  such  employer  shall 
be  governed,  either  in  employing  or  discharg- 
ing a  servant. 

The  soundness  or  justice  of  the  reason 
which  prompts  refusal  or  discharge  of  an  em- 
ployS  does  not  affect  the  question  of  the  con- 
stitutional right  to  ezerdse  that  authority. 
It  may  be  that  the  party  is  acting  upon  what 
is  a  mere  "whim,"  i.  e.,  without  any  founda- 
tion in  fact  or  right;  but  nevertheless  his 
consltutlonal  right  to  deny  or  terminate  em- 
ployment exists,  and  the  Legislature  cannot, 
for  any  reason,  make  such  action  a  crime  on 
the  part  of  the  person  or  corporation  exer- 
cising that  constitutional  power.  Olllespie  v. 
State  of  Illinois,  188  111.  176,  68  N.  E.  1007, 
52  U  R.  A.  283,  80  Am.  St  Rep.  176;  Penn. 
Ry.  C!o.  V.  Rogers,  62  W.  Va.  460i  44  S.  B. 
300,  62  Ll  R.  A.  178. 

Seventh.  Where  any  corporation  or  receiv- 
er doing  business  in  this  state  shall  give  any 
information  or  communication  In  regard  to 
any  person  who  Is  making  application  for 
employment  to  the  effect  that  such  person 
bad  participated  In  a  strike. 

A  failure  to  comply  with  any  one  at  the 
demands  above  is  characterized  as  a  discrim- 
ination and  is  by  law  made  a  criminal  of- 
fense, for  which  the  state  may  recover  |1,- 
000.  and  under  the  decision'  of  the  Court  of 
Civil  Appeals  the  employ^  may  also  recover 


damages  limited  only  by  the  capacity  of  the 
Jury  to  calculate  the  amount 

The  second,  third,  fourth,  and  fifth  grounds 
of  liability  under  the  statute,  each  is  In  viola- 
tion of  the  natural  right  to  speak  or  l>e  silent, 
or  the  liberty  of  contract  secured  by  the 
Constitution  of  this  state  and  of  the  United 
States.  Of  the  great  number  of  cases  which 
have  settled  these  questions  adversely  to  the 
provisions  of  the  act  of  the  Texas  Legisla- 
ture, we  have  cited  sufficiently,  because  there 
is  no  conflict  on  the  question. 

The  second  and  fourth  grounds,  as  above 
stated,  are  most  remarkable,  for  they  Invest 
the  discharged  employ^  with  inquisitorial  au- 
thority as  has  not  been  intrusted  to  any  of- 
ficer, and  would  not  be  enforced  If  granted  to 
any  officer,  except  it  be  in  a  legal  proceeding. 

There  being  no  suit  pending  in  court,  a  pri- 
vate person  in  bis  own  interest  is  empowered 
to  .demand,  of  a  corporation  which  has  dis- 
charged him,  to  disclose  to  him  that  corpora- 
tion's private  correspondence,  even  the  conver- 
sation which  may  have  occurred  between  its 
agents  or  officers  and  other  people.  Original- 
ity in  devising  these  provisions  surely  must 
be  accorded  to  the  Legislature  of  Texas.  We 
have  found  nothing  like  them  elsewhere.  In 
the  conflict  between  labor  and  capital,  the 
Legislature  has  the  limitation  of  its  author- 
ity In  the  Constitution  of  the  United  States 
and  the  state,  and  the  courts  have  no  au- 
thority, save  to  keep  both  parties  within  the 
limits  of  their  constitutional  rights. 

[I]  Beyond  controversy,  the  act  of  the  leg- 
islature is  void,  unless  it  can  be  sustained  as 
an  exercise  of  the  police  power.  To  test  the 
validity  of  the  law  aa  an  exercise  of  that 
power,  we  will  first  ascertain  the  sccqte  of 
the  power  as  exercised  by  state  Legislatures. 
We  find  no  more  thorough  treatment  than  is 
embodied  in  Railway  Co.  v.  Dallas,  06  Tex. 
396,  84  8.  W.  64S,  70  li.  R.  A.  850.  In  that 
case  the  dty  of  Dallas  sought  to  compel  the 
railroad  company  to  reconstruct  its  crossings 
upon  streets  so  aa  to  conform  to  the  ordi- 
nances of  the  dty.  In  support  of  a  Judgment 
In  accordance  with  the  claim  of  the  city,  tlie 
police  power  was  invoked,  and  Judge  Wil- 
liams, ior  the  court.  In  his  .usual  logical  and 
forcible  style,  said: 

"The  power  of  the  Legislature  to  regulate 
the  use  of  property  and  the  carrying  on  of 
business  so  as  to  protect  the  health,  safety,  and 
comfort  of  citizens  is  recognized  by  all  of  the 
authorities,  and  its  use  is  not  to  be  defeated  by 
the  mere  fact  that  loss  or  expense  may  be  im- 
posed upon  the  owners  ot  the  property  or  busi- 
ness. Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659  [24  L.  Ed.  1036].  The  numerous  cases  on 
the  subject  of  nuisances  in  this  court  and  else- 
where are  but  instances  of  the  use  of  this  pow- 
er. So  the  dedsive  question,  aa  we  have  said 
before,  is  iriiether  or  not  the  action  of  tbe 
city  is  sustained  by  the  existence  of  facts  affect- 
ing the  public  welfare  sufScient  to  justify  such 
an  application  of  the  police  power,  and  the  an- 
swer to  this  question  determines  the  one  made 
by  respondent  as  to  wbetlier  or  not  the  action 
of  the  dty  oonatitntes  due  process  of  law. 

"The  power  is  not  an  arbitrary  one,  but  has 
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its  limitations.  It  is  commensurate  with,  but 
does  not  exceed,  the  duty  to  provide  for  tbe 
real  needs  'Of  the  people  in  their  health,  safety, 
comfort,  and  convenience,  as  consistently  as 
may  be  with  private  property  rights.  As  those 
needs  are  extensive,  various,  and  indefinite,  tbe 
power  to  deal  with  them  is  likewise  broad,  in- 
definite, aud  impracticable  of  precise  definition 
or  limitation.    But,  as  the  dtisen  cannot  be  de- 

£  rived  of  his  property  without  dne  process  of 
iw,  and  as  a  deprivation  by  force  of  tbe  police 
power  fulfills  this  requirement  only  when  the 
power  is  exercised  for  the  purpose  of  accom- 
plishing and  in  a  manner  appropriate  to  the  ac- 
complishment of  the  purpose  for  which  it  exists, 
it  may  often  become  necessary  for  courts,  hav- 
ing proper  regard  to  the  constitutional  safe- 
guard referred  to  in  favor  of  the  citizen,  to  in- 
quire as  to  the  existence  of  the  facts  upon  which 
a  given  exercise  of  a  power  rests,  and  into  tbe 
manner  of  its  exercise;  and  if  there  has  been 
an  invasion  of  property  rights,  under  the  guise 
of  this  power,  without  justifying  occasion,  or 
in  any  unreasonable,  arbitrary,  and  oppressive 
way,  to  give  to  the  injured  party  that  protec- 
tion which  tlie  Constitution  secures. 

"It  is  therefore  not  true,  as  urged  by  plain- 
tiff, that  the  judgment  of  the  legislative  body 
condndes  all  inquity  as  to  the  existence  of  facts 
essential  to  support  the  assertion  of  such  a 
power  as  that  now  in  question.  If  this  were 
true,  it  would  always  l>e  within  legislative  pow- 
er to  disregard  the  constitutional  provisions  giv- 
ing protection  to  tbe  individuaL  The  authori- 
ties are  practically  in  accord  upon  the  subject. 
A  few  quotations  will  indicate  the  scope  of  the 
inquiry  as  far  as  it  can  be  abstractly  defined. 
In  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  25 
Sup.  Ct.  20  [49  L.  Bd.  169],  the  law  is  thus 
stated  by  tbe  Supreme  Court  of  the  United 
States:  It  may  be  admitted  that  every  intend- 
ment is  to  be  made  in  favor  of  the  lawfulness 
of  the  exercise  of  municipal  power,  making 
regulations  to  promote  tbe  public  health  and 
safety,  and  that  it  is  not  the  province  of  courts, 
except  in  clear  cases,  to  interfere  with  tbe  ex- 
ercise of  the  power  reposed  by  law  in  municipal 
corporations  for  the  protection  of  local  rights 
and  the  health  and  welfare  of  the  people  in  the 
community.  But  notwithstanding  this  general 
rule  of  the  law,  it  is  now  thoroughly  well  settled 
by  decisions  of  this  court  that  municipal  by- 
laws and  ordinances,  and  even  legislative  en- 
actments undertaking  to  regulate  useful  busi- 
ness enterprises,  are  subject  to  investigation  in 
the  courts  with  a  view  to  determining  whether 
the  law  or  ordinance  is  a  lawful  exercise  of  the 
police  power,  or  whether,  under  the  guise  of 
enforcing  police  regulations,  there  has  oeen  an 
unwarranted  and  arbitrary  interference  with 
the  constitutional  rights  to  carry  on  a  lawful 
business,  to  make  contracts,  or  to  use  and  en- 
joy   property.' 

''In  Lawton  v.  Steele,  152  U.  8.  133-137,  14 
Sup.  Ct.  499,  38  L.  Ed.  385-388,  Mr.  Justice 
Brown,  speaking  for  the  court,  said  upon  this' 
subject :  'To  justify  tbe  state  in  thus  interpos- 
ing its  authority  in  behalf  of  the  public,  it  must 
appear:  First,  that  the  interest  of  the  public 
generally,  as  distinguished  from  those  of  a  par- 
ticular class,  require  such  interference;  and, 
second,  that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  The  Leg- 
islature may  not,  under  tbe  guise  of  protecting 
the  public  interests,  arbitrarily  interfere  with 
private  business  or  impose  unusual  and  unnec- 
essary restrictions  upon  lawful  occupations.  In 
other  words,  its  determination  as  to  what  is  a 
proper  exercise  of  its  police  powers  is  not  final 
or  conclusive,  but  <8  subject  to  tbe  supervision 
of  the  court,' " 

We  have  qnotea  thus  freely,  because  by 
so  doing  the  question  is  fully  presented  by 


Judge  Williams  In  bis  usual  forcible  man- 
ner, and  by  the  Supreme  Court  of  tbe  United 
States.  There  cab  be  no  pretense  that  the 
act  under  examination  deals  with  "the  real 
needs  of  the  people  In  their  health,  safety, 
comfort,  or  convenience." 

To  add  cases  as  authority  would  be  use- 
less, for  this  la  a  fundamental  principle  of 
free  government  and  gains  no  force  by  the 
repetltiota  of  It  by  ditterent  courta  The 
subject  of  legislation  In  thjs  statute  and  its 
various  provisions,  as  stated  above,  are  pure- 
ly personal  as  between  the  employ^  and  tbe 
corporation,  and  do  not  directly  affect  the 
public,  in  health,  safety,  comfort,  conven- 
ience, or  otherwise. 

The  act  is  in  violation  of  the  Constitution 
of  this  state  and  of  tbe  United  States,  and 
is  void. 

It  is  ordered  that  the  Judgment  of  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals be,  and  the  same  are,  reversed ;  and 
it  Is  ordered  that  judgment  be  entered  for 
the  plaintiff  in  error. 

HAWKINS,  J.  From  audi  careful  study 
and  consideration  as  I  have  been  able  to 
give  to  the  constitutional  questions  which  are 
here  involved  I  am  not  now  prepared  to  ex- 
press an  opinion  in  this  case,  but,  later  on, 
will  prepare  and  file  same. 


POST  V.  STATE.    (No.  2725.) 
(Supreme  Court  of  Texas.    Dec.  16,  1914.) 

1.  Public  Lanus  (S  175*)— Resubvey— Con- 
0i.tr8ivxNXSs. 

A  reanrvey  of  public  lands  under  Rev.  St 

1911,  arts.  6347-5349,  is  not  conclusive  against 

the  state  as  to  the  location  of  a  prior  state  grant. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 

Cent.  Dig.  SS  555-570;  Dec.  Dig.  $  175.*] 

2.  Apfbai.  and  Ebbob  (S  987)— Disposition  of 
Case  on  Appeal— Jdrisdiction  of  Coubt 
of  Civil  Apipeals. 

Where  the  trial  judge  rested  its  judgment 
for  plaintiff  on  the  ground  that  the  state  was 
conclusively  bound  by  a  resurvey,  and  found  on 
proper  evidence  that  a  part  of  the  land  in  con- 
troversy, but  not  defining  the  amount,  was  with- 
in the  original  field  notes  of  the  surveys  relied 
on  by  plaintiff,  the  Court  of  Civil  Appeals,  de- 
ciding that  the  resurvey  was  not  conclusive 
could  only  set  aside  the  judgment  and  remand 
the  case  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  3893-3896;  Dec.  Dig.  | 
987.*] 

3.  Appeal  and  Ebbob  ({  987*)— Disposition 
or  Case  on  Appeal  —  Jubisdiction  of 
Court  of  Appeals. 

Where  the  evidence  is  without  conflict,  the 
Court  of  Civil  Appeals  may  render  the  proper 
judgment;  but  where  there  is  any  conflict  on  a 
material  issue,  it  may  not  substitute  its  findings 
for  those  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3883-3896;  Dec.  Dig.  i 
987.*] 

Action  by  C.  W.  Post  against  the  State  of 
Texas.  There  was  a  judgment  of  the  Su- 
preme  Court  (169   8.   W.  407)  rendered  In 


•For  otltar  e»am  u»  sun*  topic  and  section  NUUBBR  in  Dte.  Die  *  Am.  Dig.  Key-Net  Sarlas  *  Rep'r  Indazw 

Digitized  by  CjOOQ  IC 


708 


171  SOUTHWESTERN  KEPORTEB 


(Tei. 


response  to  questions  certified  by  the  Court  of 
CMI  Appeals,  and  plaintiff  petitions  for  writ 
of  error.  Judgments  of  the  district  court 
and  the  Court  of  Civil  Appeals  (169  S.  W. 
401)  reversed,  and  cause  remanded. 

iSregory,  Batts  &  Brooks,  of  Austin,  for 
plaintiff  in  error.  B.  F.  Looney,  Atty.  Gen., 
and  G.  B.  Smedley,  Asst  Atty.  Gen.,  for  the 

State. 

PHILUPS,  J.  The  suit  was  a  controversy 
between  the  state  and  the  plaintiff  in  error. 
Post,  over  certain  lands  held  by  the  latter, 
claimed  by  the  state  to  be  vacant  and  sought 
by  It  to  be  recovered.  The  trial  resulted  In 
a  Judgment  in  Post's  favor.  On  the  appeal 
the  honorable  Court  of  Civil  Appeals  affirmed 
this  judgment  on  the  original  hearing;  but 
on  motion  for  rehearing  reversed  it,  and 
rendered  Judgment  for  the  state  for  all  of 
the  land.  169  S.  W.  401.  With  the  state 
contending  that  the  land  was  not  Included  in 
the  several  surveys  owned  by  Poet  as  deter- 
mined by  their  original  field  notes,  a  prin- 
cipal question  In  the  case  was  whether  a 
resurvey  of  Post's  lands  by  the  state  surveyor 
under  the  act  of  1887  (articles  5347, 5348,  and 
5349,  R.  S.  1911)  which,  according  to  Its  cor- 
rected field  notes,  placed  the  land  in  dispute 
within  the  lines  of  the  original  patents,  was 
binding  upon  the  state.  After  the  Ck)urt  of 
Civil  Appeals'  decision  on  rehearing.  It  cer- 
tified that  question  to  this  court,  to  which 
answer  was  made  that  the  resurvey  was  not 
effectual  to  give  Post  any  land  which  the 
original  surveys  did  not,  according  to  their 
field  notes,  include.  169  S.  W.  407.  The  case 
is  now  here  on  Post's  petition  for  writ  of 
error,  to  which  the  state  has  filed  an  answer. 

[1]  Adhering  to  our  ruling  on  th^  certified 
question,  the  Court  of  Civil  Appeals  cor- 
rectly decided  that  the  resurvey  was  not 
binding  upon  the  state;  but  it  was  without 
authority  to  render  the  Judgment 

[2]  While  the  trial  court  rested  its  Judg- 
ment upon  a  holding  that  the  state  was  con- 
cluded by  the  resurvey.  It  found,  as  a  fact, 
that  a  part  of  the  land  In  suit — not  defining 
the  amount — is  embraced  within  the  orig- 
inal field  notes  of  the  surveys.  If  It  Is,  the 
state  is  not  entitled  to  recover  that  part  of 
the  land.  The  Court  of  Civil  Appeals  found 
differently  from  the  trial  court  upon  this 
question,  and  upon  such  finding  rendered 
the  Judgment  ' 

[3]  The  province  of  determining  questions 
of  fact  is  in  the  trial  court  The  Court  of  Civil 
Appeals  has  the  power  to  set  aside  its  finding 
and  remand  the  cause  for  a  new  trial. 
Where  the  evidence  is  without  conflict,  it 
may  render  Judgment  But  where  there  is 
any  conflict  in  the  evidence  upon  a  material 
issue,  It  has  no  authority  to  substitute  its 
findings  of  fact  for  those  of  the  trial  court 
Choate  v.  Railway  Co.,  91  Tex.  406,  44  S. 
W.  69. 


There  Is  evidence  in  the  record,  whether 
correct  or  not,  which  supports  the  trial 
court's  finding  of  fact  that  the  original  field 
notes  of  the  surveys  include  a  part  of  the 
land  in  controversy.  The  case  should,  there- 
fore, have  been  only  remanded. 

The  Judgments  of  the  district  court  and  the 
Court  of  Civil  Appeals  are  reversed,  and  the 
case  Is  remanded  for  the  settlement  of  this 
issue. 

HAWKINS,  J.,  being  disqualified,  did  not 
participate  In  the  decision. 


WAITS  V.  STATE,     (No.  8342J 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  2, 
1914.) 

INTOXICATIMO    LlQtTOBS    (|    236*)— OFFCNSES— 

Bttsinsss  OF  Sklliko  Tntozicarts. 

In  a  prosecution  for  engaging  in  the  busi- 
ness of  selling  intoxicating  liquors  in  prohibi- 
tion territory,  evidence  held  sufficient  to  sup- 
port a  conviction. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent   Dig.  f{  300^^22;  Dec.  Dig.  | 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;  L.  D.  Guinn,  Judge. 

Andrew  Walts  was  convicted  of  unlawfully 
engaging  in  the  business  or  occupation  of  sell- 
ing Intoxicants  In  prohibition  territory,  and 
he  appeals.    Afiirmed. 

a  E.  Lane,  Asst  Atty.  Gen.,  for  the  State 


PRENDEHGAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  engaging  in  the 
business  or  occupation  of  selling  Intoxicating 
liquors  In  prohibition  territory. 

The  sole  question  in  the  case  is  whether  or 
not  the  evidence  Is  suffldent  to  sustain  the 
verdict  We  have  carefully  read  the  evi- 
dence. It  shows  that  prohibition  had  been, 
some  time  before  the  offense  is  alleged  to 
have  been  committed,  and  was  at  the  time. 
In  force  in  Cherokee  county.  The  uncontra- 
dicted testimony  shows  that  appellant,  within 
the  course  of  a  few  months,  made  three  sepa- 
rate and  distinct  sales  of  whisky  (two  of 
■them  to  one  party  and  one  to  another) ;  that 
during  the  latter  part  of  the  period  wherein 
he  was  charged  with  the  commission  of  the 
offense,  and  before  the  indictment  was  filed 
herein,  in  the  course  of  2%  months,  he  re- 
ceived five  shipments  of  whisky  through  one 
of  the  express  companies  (4  quarts  3  dis- 
tinct times,  2^2  at  another,  and  6  at  another). 
No  complaint  whatever  is  made  of  the  court's 
charge.  The  evidence  was  suflicient  under 
the  law  and  the  charge  to  convince  the  Jury 
beyond  a  reasonable  doubt  that  he  was 
guilty,  and  the  court  below  was  also  of  that 
opinion,  and  In  our  opinion  it  Is  sufilcieot 
Hence  this  court  cannot  disturb  the  verdict 

The  Judgment  Is  affirmed. 
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GOLDSTEIN  t.  STATE.    (No.  88S0.) 

(Court  of  Criminal  Appeals  of  Texas.    Nor.  25, 
1914.     Rehearing  Denied  Dec.  23,  1914.) 

1.  WiTNKasKS  (!  85*)—  Competency— Deteb- 
MiNATioN— Tnn:. 

Whether  a  witness  is  competent,  so  as  to 
justify  the  introduction  of  his  testimony  given 
on  a  former  trial,  depends  on  his  status  at  the 
time  the  testimony  is  offered,  and  not  at  the 
time  it  was  given. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  ft  77,  78;  Dec  Dig.  f  35.*] 

2.  WiTNEBSKB  (J  48*)  —  (30MPETENCY  —  Con- 
victs—INCABCERATTOK  iH  FoBKiON  State— 
"Ant  Otrkb  Jurisdiction." 

Code   Cr.  Proc   1911,  art   788,   subd.  3, 

£roTides  that  all  persona  who  have  beea,  or  may 
e,  convicted  of  a  felony  in  Texas  or  in  any 
other  jurisdiction,  unless  such  conviction  has 
been  legally  set  aside,  or  unless  the  convict  has 
been  legally  pardoned  for  the  crime  of  which  be 
was  convicted,  are  incompetent  to  testify  as 
witnesses  in  a  civil  action.  Held,  that  the 
words  "or  in  any  other  jurisdiction"  include 
convictions  had  in  other  states  of  the  federal 
Union. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  109-116;  Dec.  Dig.  |  48.*] 

8.  Witnesses  (J  78*)— Competbhct— Convic- 
tion or  Felony— FoBEioN  State— Best  Ev- 

lOENCB. 

The  best  evidence  of  the  conviction  in  a 
foreign  state  of  one  offered  as  a  witness  is  a 
copy  of  the  indictment  and  final  judgment  of 
coDvictioD,  properly  certified  to,  together  with 
a  copy  of  the  laws  of  that  state  showing  that 
the  acts  constitute  a  felony  under  the  laws  of 
that  state. 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  H  195-200;  Dec.  Dfg.  §  78.*] 

4.  Witnesses  (§  78*)—Coiipetinot— Convic- 
tion OF  FEIiONT  IN  FOBEIOH  STATE. 

Evidence  that  a  witness  who  bad  testified 
against  accused  in  a  prior  trial  was,  at  the 
time  of  the  subsequent  trial,  incarcerated  in 
a  penitentiary  in  a  foreign  state,  without  proof 
of  the  offense  of  which  ne  had  been  convicted, 
nor  whether  such  offense  was  a  felony,  was 
insufficient  to  show  that  the  witness  was  dis- 
qualified so  as  to  prevent  the  introduction  of 
nis  testimony  given  at  the  former  trial. 

[Ed.    Note.— For  other   cases,  see  Witnesses, 
Cent  Dig.  18  195-200;  Dec.  Dig.  {  78.*] 

5.  Beceivino  Stolen  Goods  9  1*)— Natobe 

or    OffENSB— £lMBEZZLEKENT. 

The  owner  of  certain  personal  property 
went  to  a  bathing  beach,  and,  before  going  in, 
deposited  the  property  with  the  bathhouse  keep- 
er. K.  in  some  way  obtained  possession  o(  the 
check,  presented  it  to  the  Iieeper,  and  obtained 
the  property,  and  the  next  day  part  of  it  was 
found  In  accused's  possession,  concealed  in  a 
safety  deposit  vault  Beld,  that  the  evidence 
showed  pure  theft  on  the  part  of  R.,  and  did 
not  raise  the  issue  of  emb^lement 

[Ed.    Note.— For   other   cases,    see  Recelying 
.Stolen  Goods,  Cent  Dig.  ||  1-3;    Dec.  Dig.  | 

6.  Receitino  Stolen  Goods  ((  8*)  —  Evi- 

DE  NCB — TIIEFT. 

In  a  prosecution  for  receiving  stolen  goods, 
all  evidence  which  would  have  been  admUisible 
on  a  trial  of  the  thief  to  show  that  he  was 
guilty  of  theft  was  admissible  to  show  that  the 
goods  delivered  to  accused  were  stolen  goods; 
the  state  being  also  required  to  prove  that  ac- 
cused, at  the  time  he  received  the  goods,  Icnew 


that  they  were  stolen,  and,  with  sndi  knowledge, 
concealed  them. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  }{  15-18;  Dec  Dig. 
8  8.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  W.  L.  Crawford,  Jr.,  Judge. 

Dave  Goldstein  was  convicted  of  receiving 
and  concealing  stolen  property,  and  be  ai»- 
peals.    Affirmed. 

W.  W.  Nelma,  of  Dallas,  for  appellant  C 
E.  Lane,  Asst  Atty.  Gen.,  ftir  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
receiving  and  oosoealing  stolen  property,  and 
his  panlstament  assessed  at  two  years'  con- 
finement In  the  state  penitentiary. 

This  is  the  second  appeal  In  this  case, 
the  opinion  on  the  former  appeal  being  found 
reported  In  166  S.  W.  149.  On  this  trial  the 
witness  Claude  Rice,  who  testified  on  the  for- 
mer trial,  and  the  person  whom  the  state's 
evidence  would  show  was  guilty  of  the  theft 
of  the  property,  and  was  the  person  from 
whom  appellant  received  it  was  not  In  at- 
tendance on  court  It  Is  not  insisted  by  ap- 
pellant that  the  evidence  does  not  amply 
show  that  the  witness  is  no  longer  a  resident 
of  Texas,  bat  is  a  resident  of  the  state  of 
California;  and,  under  the  holding  of  this 
court  that  the  testimony  of  a  witness  shown 
to  be  beyond  the  jurisdiction  of  the  court 
may  be  reproduced  on  the  trial,  the  court 
proi)erly  admitted  the  evidence,  unless  such 
evidence  is  rendered  Inadmissible  by  reason 
of  the  fact  that  the  letters  rec^ved  from 
Claude  Bice  and  the  testimony  of  Frank 
Barrett  showing  that  the  witness  Rice  Is  now 
confined  In  the  penitentiary  in  California  un- 
der a  judgment  of  conviction  In  that  state 
renders  him  Incompetent  as  a  witness. 

[1]  Appellant  contends  that  it  is  not  the 
status  of  the  witness  at  the  time  he  gave  the 
testimony,  but  his  status  as  a  citizen  at  the 
time  the  testimony  is  offered  in  evidence, 
which  governs  in  regard  to  whether  or  not 
such  testimony  is  admissible  In  evidence. 
The  question  is  one  of  far-reaching  effect, 
and  one  to  which  we  have  given  much  re- 
search and  study,  and  we  have  arrived  at 
the  conclusion  that  Judge  Stayton,  In  the 
case  of  Webster  v.  Mann,  56  Tex.  124,  42 
Am.  Rep.  688,  correctly  states  the  rule  to  be: 

"The  facts  and  law  existing  at  the  time  of 
the  trial,  and  not  at  the  time  of  the  talcing  of  a 
deposition,  must  be  looked  to  ordinarily  to  de- 
termine the  competency  of  the  evidence." 

Many  authorities  could  be  cited  in  support 
of  this  rule,  but,  as  It  has  never  been  ques- 
tioned In  this  state,  so  far  as  we  have  been 
able  to  ascertain,  we  do  not  deem  it  neces- 
sary. So,  the  question  to  be  determined  is: 
Had  Claude  Rice  been  In  attendance  on  the 
trial  of  this  case,  would  he,  under  the  record 
before  us,  have  been  a  competent  or  an  lu- 
competent  witness,  and,  when  that  Is  de- 
cided, the  question  of  whether  or   not  the 
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court  erred  in  permitting  his  testimony  to  be 
reproduced  will  be  determined. 

Frank  Barrett  testified  that  Claude  Rice, 
at  the  date  of  this  trial,  was  In  the  Cali- 
fornia penitentiary.  He  does  not  testify  as 
to  the  nature  of  the  offense  be  had  been  con- 
victed; In  fact,  his  testimony  as  a  whole 
shows  that  he  personally  had  never  been  in 
California,  and  that  his  Information  was 
gathered  wholly  from  letters  he  and  others 
bad  received  from  Claude  Rice  and  other 
sources  of  Information.  The  witness  tes- 
tified that  Rice  was  convicted  at  Stockton, 
Cal.,  but,  as  before  stated,  does  not  say  of 
what  offense  he  was  convicted.  The  record 
further  discloses  tbat  several  letters  received 
from  Rice,  one  from  Stockton,  Cal.,  and  the 
otbers  from  San  Quentin,  Cal.,  dated,  respec- 
tively, June  4th,  June  17th,  and  July  4th, 
were  Introduced  in  evidence;  but  the  record 
shows  the  contents  of  the  letters  were  not 
admitted.  The  envelopes  in  which  the  let- 
ters were  received,  one  of  them  postmarked, 
"Stockton,  CaL,  June  S,  1914,"  the  others  be- 
ing stamped,  "San  Quentin,  Cal.,  June  18, 
1914,"  and  "San  Quentin,  Cal.,  July  6,  1914," 
were  also  Introduced  in  evidence.  So,  if  we 
go  by  the  recitals  of  the  record,  the  only 
evidence  of  the  fact  that  Rice  is  in  the  pen- 
itentiary in  California  is  the  evidence  of 
Frank  Barrett,  who  testified  that  the  wit- 
ness, at  the  date  of  the  trial  was  In  the  pen- 
itentiary In  California,  and  that  he  had  been 
convicted  at  Stockton,  CaL,  and  we  are  left 
in  the  dark  as  to  what  offense  he  had  been 
convicted,  and  in  the  dark  as  to  whether  he 
had  been  convicted  of  a  felony  or  misde- 
meanor; in  fact,  no  information  Is  obtain- 
able from  the  record  of  what  offense  Rice 
was  convicted.  But,  if  we  go  to  the  contents 
of  the  letters  received  from  Rice,  which  ac- 
company the  record,  but  the  record  states, 
were  not  admitted  in  evidence,  do  we  re- 
ceive any  more  information?  In  the  letter 
dated  June  4th,  at  the  time  be  began  to 
write,  he  merely  says : 

"Well,  I  have  crawled  up  a  stump.  I  am  go- 
ing to  cop  a  plea ;  don't  know  for  sure  what 
time  I  will  get — not  over  five,  though." 

lAter  in  the  letter  he  adds: 
"I  just  went  over  and  got  my  time.    Frank,  I 
got  ten  years;  tbat  is  some  time." 

The  second  letter  is  dated  San  Quentin, 
Cal.,  June  17th,  and  in  it  shows  ttiat  be  had 
reached  the  penitentiary  and  was  working  in 
the  Jute  mill,  he  stating  that  he  would  get 
3^  years  off  for  good  behavior,  and  would 
only  have  to  stay  6  years  and  6  months,  and 
would  get  out  December  7,  1920.  The  letter 
dated  at  San  Quentin,  Cal.,  July  7th  merely 
shows  that  he  Is  still  in  the  penitentiary, 
and  in  none  of  those  letters,  and  nowhere 
else  in  the  record,  is  it  disclosed  of  what 
offense  he  was  charged  or  convicted,  bnt  all 
tbat  is  shown  is  that,  upon  a  plea  of  guilty 
to  some  unnamed  offense,  he  was  sentenced 
to  10  years'  confinement  in  the  penitentiary 
la  the  state  of  California,  and  was  at  tbe 


time  of  tbe  trial  confined  therein,  and  tbat 
he  would  not  be  liberated  before  December 
7,  1920.  Had  Rice  been  in  attendance  on 
court  at  Dallas  on  the  trial  of  this  case, 
and  such  facts  only  shown,  would  they  have 
rendered  him  incompetent  as  a  witness?  Un- 
der the  laws  of  this  state,  felonies  and  mis- 
demeanors have  as  a  dividing  line  the  tact, 
if  the  punishment  Is  by  imprisonment  in  tbe 
penitentiary  it  is  a  felony,  if  an  offense  is 
not  punishable  by  imprisonment  in  the  pen- 
itentiary it  is  a  misdemeanor;  but  this  is 
not  true  in  all  Jurisdictions. 

The  question  of  whether  a  conviction  for 
a  felony  in  another  state  will  render  a  person 
incompetent  as  a  witness  In  this  state  Is 
governed  by  statute.  If  we  had  no  statute 
on  tbe  question,  such  a  conviction  would  not 
render  one  Incompetent  as  a  witness.  As 
said  in  the  case  of  Logan  v.  United  States, 
144  U.  S.  263,  12  Sup.  Ct  617.  36  L.  Ed.  429: 

"At  common  law,  and  on  general  principles 
of  Jurisprudence,  when  not  controlled  by  express 
statute  giving  effect  within  the  state  which 
enacts  it  to  a  conviction  and  sentence  in  an- 
otlier  state,  such  conviction  and  sentence  can 
have  no  effect,  by  way  of  penalty,  or  of  per- 
sonal disability  or  disqualification,  beyond  the 
limits  of  the  state  In  which  the  jadgment.  is 
rendered.  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  8.  265  [8  Sup.  Ct  13701,  32  I,.  Ed.  239; 
Com.  V.  Green,  17  Mass.  515;  Sims  v.  Sims, 
75  N.  Y.  466;  National  Trust  Co.  v.  Glcason, 
77  N.  Y.  400  [38  Am.  Rep.  632] ;  Story,  Confl. 
L.  S  92;  1  Greenl.  Bv.  $  376.  It  follows  that 
the  conviction  of  Martin  in  North  Carolina  did 
not  make  him  incompetent  to  testify  on  the  trial 
of  this  case." 

See,  also,  Huntington  v.  Attrill,  146  U.  S. 
673,  13  Sup.  Ct  224,  86  L.  Ed.  1130;  United 
States  V.  Insley,  54  Fed.  223,  4  O.  C.  A.  296. 

This  is  held  to  be  the  rule  in  our  state  in 
civil  cases.  In  Missouri  Ry.  v.  De  Bord,  21 
Tex.  av.  App.  702,  53  S.  W.  593,  the  court 
says: 

"The  contention  of  that  defendant  that  the 
court  erred  in  allowing  the  depositions  of  John 
W.  Lackey  to  be  read  in  evidence,  because  he 
had  been  convicted  of  theft  of  cattle  and  sen- 
tenced to  the  penitentiary  by  a  court  of  compe- 
tent jurisdiction  in  the  Indian  Territory,  and  in 
refusing  to  allow  the  authentlcaCed  copy  of  tbe 
indictment,  conviction,  and  sentence  to  be  read 
in  evidence  for  tbe  purpose  of  discrediting  bis 
testimony,  cannot  be  sustained;  this  being  a 
civil  action"— citing  authorities. 

[2]  But  our  Code  of  Criminal  Procedure, 
In  subdivision  3  of  article  788,  provides  that: 

"All  persons  who  have  been  or  may  be  con- 
victed of  a  felony  in  this  state,  or  In  any  other 
jurisdiction,  unless  such  conviction  has  been 
legally  set  aside,  or  unless  the  convict  has  been 
legally  pardoned  for  the  crime  of  which  he  was 
convicted"  are  incompetent  to  testify  as  a  wit- 
ness in  a  criminal  action. 

This  provision  of  the  Code,  in  so  far  as  we 
have  been  able  to  ascertain,  first  came  be- 
fore this  court  for  construction  in  the  case 
of  Pitner  v.  State,  23  Tex.  App.  366,  5  S.  W. 
210.  At  that  time  our  present  senior  Justice, 
Judge  Davidson,  was  representing  the  state 
as  Its  Assistant  Attorney  General  before  this 
court,  and  he  filed  an  able  and  exhaustive 
brief,  contending  that  the  words  "or  in  a  ay 
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other  Jnrlsdictloii"  had  no  reference  to  convic- 
tions had  in  other  states,  and  that  the  com- 
mon-law rule  wag  in  force  In  this  state  in 
criminal  as  well  as  dyll  cases;  be  showing 
such  rule  to  be: 

"A  Judgment  of  criminal  conviction  had  in 
one  state  cannot  be  aged  to  show  or  prove  a  wit- 
ness incompetent  in  another  state,  where  the 
witness  has  been  convicted  of  an  infamous 
crime  in  the  former"— citing,  among  other  au- 
thorities, Commonwealth  v.  Green,  17  Mass. 
615;  CampbeU  v.  State,  23  Ala.  44;  Sims  v. 
Sims,  75  N.  Y.  466;  National  Trust  Co.  v. 
Gleason,  77  N.  Y.  400,  33  Am.  Rep.  632;  1 
Gfeenl.  Bv.  (13th  Ed.)  |  376,  note  2,  and  sec- 
tion 506;  1  Bishop,  Crim.  Law,  i  109;  also 
section  976,  and  note;  Wharton,  Grim.  Bv.  f 
363,    note,    and   section   489. 

The  court,'  in  overruling  this  contention, 
says: 

"Leaving  out  of  view  any  statutory  provision 
upon  the  subject,  the  position  of  the  Assistant 
Attorney  General  is  sustained  by  very  high,  if 
not  the  great,  weight  of  authority,"  and  'we 
would  incline  to  the  view  contended  for  by  the 
Assistant  Attorney  General,  were  we  called  up- 
on to  decide  the  question  without  being  con- 
trolled by  statutory  enactment." 

They  then  hold  that  the  words  "or  in  any 
other  Jurisdiction"  In  the  Code,  embraces 
within  its  terms  Judgments  of  convictions 
had  in  other  states  in  the  Union.  However, 
they  also  discuss  at  some  length  what  is  nec- 
essary to  be  shown  to  render  a  Judgment  of 
conviction  in  another  state  sufficient  to  rai- 
der a  person  incompetent  as  a  witness  in  the 
courts  of  this  state,  and  these  rules  have 
been  adhered  to  in  this  court  since  the  rendi- 
tion of  that  opinion,  and  we  do  not  deem  it 
necessary  to  discuss  the  question  at  length 
again,  but  merely  to  restate  the  rule  as  there- 
in announced.  A  Judgment  of  conviction  for 
a  felony  tn  a  foreign  state  will  render  a 
person  an  incompetent  witness  In  a  criminal 
action  in  this  state  when  the  following  facts 
are  shown:  That  the  person  has  been  finally 
convicted  of  an  offense  in  a  foreign  state; 
that  the  offense  of  which  he  was  convicted 
was  a  felony  under  the  laws  of  the  state  in 
which  he  was  convicted,  and  such  an  oifense 
would  be  a  felony  under  the  laws  of  this 
state  if  committed  within  Its  bounds. 

[3]  The  best  evidence  of  such  a  state  of 
case  would  be  a  copy  of  the  indictment  and 
final  Judgment  of  conviction  properly  certi- 
fied to,  together  with  a  copy  of  the  laws  of 
that  state  showing  that  such  acts  constitute 
a  felony  under  the  laws  of  such  state.  Hav- 
ing before  us  a  copy  of  the  indictment,  we 
would  Judicially  know  whether  or  not  sach 
an  offense  was  a  felony  under  the  laws  of 
this  state.  In  saying  this  would  be  the  best 
evidence,  we  would  not  be  understood  as  say- 
ing that  other  legitimate  evidence  could  not 
be  adduced  to  prove  such  facts,  or  that  they 
oonld  not  be  proven  by  secondary  evidence, 
If  no  objection  was  made. 

[4]  However,  in  this  case  the  evidence  does 
not  show  nor  tend  to  show,  of  what  offense 
appellant  was  convicted  in  Oalifomla,  nor 


whether  or  not  the  offense  of  which  he  was 
convicted  was  a  felony  under  the  laws  of 
that  state,  and  certainly,  without  any  evi- 
dence of  what  the  offense  consisted,  we  can- 
not know  whether  or  not  such  an  offense  Is  a 
felony  under  the  laws  of  this  state.  This 
being  the  state  of  the  record,  the  court  did 
not  err  in  permitting  the  evidence  of  Claude 
Rice  ah  the  former  trial  to  be  reproduced 
as  it  is  manifest  by  the  record  that  he  is  per- 
manently beyond  the  Jurisdiction  of  the  court 
[B]  The  evidence,  and  all  the  evidence, 
would  show  that  Claude  Bice  obtained  the 
possession  of  the  property  under  circumstanc- 
es that  would  constitute  theft,  and  not  em- 
bezzlement, and  those  bills  which  complain 
of  the  introduction  of  the  evidence  of  Rice 
and  Barrett,  because  their  evidence  would 
show  that  Rice  was  guilty  of  embezzlement, 
present  no  error.  There  must  have  been  a 
trust  relation  existing  between  Rice  and  the 
person  from  whom  he  obtained  the  goods  be- 
fore the  evidence  would  suggest  a  case  of 
embezzlement  The  person  in  possession,  nor 
the  owner  of  the  goods,  did  not  know  Rice, 
and  he  obtained  possession  of  the  goods  with- 
out their  knowledge  or  consent.  The  owner 
had  gone  In  bathing  and  deposited  his  val- 
uables with  the  bathhouse  keeper,  and  Rice, 
In  some  way  not  disclosed,  had  obtained  pos- 
session of  the  check  given  for  the  goods  to 
the  owner.  He  took  this  check  and  present- 
ed it  to  the  bathhouse  keeper,  and  obtained 
the  watch,  diamonds,  rings,  and  at  once  pro- 
ceeded to  appropriate  them  to  his  own  use. 
The  next  day  the  Jewelry  was  delivered  into 
the  possession  of  appellant,  who  concealed 
It  in  his  safety  deposit  vault  Such  evidence 
does  not  raise  the  issue  of  embezzlement  by 
Rice,  but  theft  pure  and  simple. 

[6]  AH  evidence  which  would  have  been 
admissible  on  the  trial  of  Bice  to  show  that 
he  was  guilty  of  theft  was  admissible  on 
this  trial  to  show  that  the  goods  delivered  to 
appellant  were  stolen  goods,  and  the  court 
did  not  err  in  so  holding.  Of  course,  the  ev- 
idence would  have  to  go  further,  and  show 
that  appellant  at  the  time  he  received  the 
goods,  knew  they  were  stolen  goods,  and,  with 
this  knowledge,  concealed  them.  This  it  did 
apparently  to  the  satisfaction  of  the  Jury. 

There  was  no  objection  made  to  the  charge 
at  the  time  It  was  submitted  to  appellant's 
counsel  for  inspection.  No  special  charges 
were  requested,  and,  the  court  having  very 
fairly  and  fully  submitted .  the  issues  made 
by  the  testimony,  and  in  a  way  not  complain- 
ed of  by  appellant,  the  Judgment  Is  atttrmed. 


Ez  parte  KELLETT.    (No.  3349.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  2, 
1914.) 

Baii.  (8  43*)— RroHT  to  AoiassiON  to  Bail. 
Where  it  appeared   with   reasonable   cer- 
tainty that  accused  Idlled  deceased,  and  that  the 
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evidence  would  raise  no  question  of  self-defense 
or  of  the  lesser  degrees  of  homicide,  it  was  prop- 
er to  refuse  accused  admission  to  bail. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent. 
Dig.  f  §  153-164 ;   Dec.  Dig.  {  43.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris CouDty ;   C  W.  Robinson,  Judge. 

Ex  parte  application  by  Jack  Kellett  for  a 
writ  of  habeas  corpus  to  procure  bis  admis- 
sion to  bail.  From  an  order  denying  bail, 
he  appeals.    Affirmed. 

Kalin  &  WilUams,  of  Houston,  for  appel- 
lant. 0.  E.  Liane,  Asst.  Atty.  Gen.,  for  the 
SUte. 

PRENDERGAST,  P.  J.  Relator  has  ap- 
pealed from  the  order  of  the  district  Judge 
denying  blm  ball  on  a  habeas  corpus  hearing. 
He  has  been  indicted  for  murder.  One 
ground  of  bis  application  is  based  on  Ills 
claim  that  confinement  will  endanger  his  life. 
The  evidence  is  Insufficient  to  show  this.  In 
fact,  the  relator's  attorneys  practically,  if 
not  actually,  conceded  this  when  the  case- 
was  submitted.  We  have  carefully  read  and 
studied  the  evidence.  We  think  It  shows 
with  reasonable  certainty  that  appellant  kill- 
ed the  deceased,  and  that  no  other  did ;  that 
If  be  did,  the  offense  is  murder.  We  think 
no  question  of  self-defense  or  any  less  grade 
of  offense  than  murder  is  raised.  We  there- 
fore, cannot  disturb  the  Judgment  of  the  low- 
er court  refusing  bail.  We  will  not  discuss 
the  evidence.  What  little  we  have  said  about 
our  conclusions  from  the  evidence  must  not 
be  used  on  any  trial  against  appellant,  and 
is  not  intended  for  such  use  or  purpose. 

The  Judgment  denying  bail  is  afiBrmed. 


RENTERIA  v.  STATE.     (No.  8344.) 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  9, 
1914.) 

Criuinai.    Law    (§S    1092,    1099*)— APPEAir- 

Bills  of  Exception. 

Where  bills  of  exception  and  the  statement 
of  fact  were  filed  after  the  20  days  authorized 
by  the  statute  in  a  county  court  case,  they  were 
too  late  and  the  matters  therein  will  not  be  re- 
viewed. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2803.  2829.  2834-2S61,  2866- 
2880,  2919 ;  Dec.  Dig.  §$  1092,  1099.*] 

Appeal  from  Hays  County  Court;  J.  R. 
Wilhelm,  Judge. 

Tlbureio  Renterla  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Barber  &  Johnson,  of  San  Marcos,  for  ap- 
pellant. O.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law. 

The  record  shows  api)ellant  was  granted  30 
days,  which  time  was  extended,  in  which  to 
file  bills  of  exception  and  statement  of  facta. 


All  these  matters  were  filed  far  beyond  the 
20  days  authorized  by  the  statute,  and  under 
the  decisions  of  this  court  construing  the 
statute  with  reference  to  time  of  filing  state- 
ment of  facts  and  bills  of  exception  in  county 
court  cases,  this  comes  too  late.  Therefore, 
these  matters  will  not  be  revised.  These 
eliminated,  there  Is  nothing  requiring  revi- 
sion or  investigation,  and  in  the  attitude  of 
the  record  the  Judgment  will  be  affirmed. 


MARTIN  V,  STATE.    (No.  3341.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  2, 
1914.) 

Gauino   (J   ffi*)— "Baffle"— What  Conbti- 

Tunss. 

For  the  owner  of  a  buggy  to  sell  cigars  for 
a  dollar  apiece,  at  the  same  time  allowing  pur- 
chasers to  draw  nuinbers,  one  of  which  would 
entitle  the  bolder  to  the  vehicle,  constitutes  the 
offense  of  raffling,  for  a  "raffle"  is  a  game  of 
perfect  chance  in  which  every  participant  is 
equal  with  e+ery  other  in  the  proportion  of  his 
risk  and  prospect  of  gain. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  I  U9;  Dec.  Dig.  i  62.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Raffle.] 

Appeal  from  Franklin  County  Court;  J. 
J.  Walker,  Judge. 

W.  R.  Martin  was  CMivicted  of  raffling, 
and  be  appeals.     Affirmed. 

R.  T.  Wilkinson,  of  Mount  Vernon,  for  ap- 
pellant C.  B.  iLane,  Asst  Atty.  Gen.,  for  tbe 
State. 

HARPER,  J.  Appellant  was  convicted  of 
raffling,  from  which  conviction  be  prosecutes 
this  appeal,  contending  that  the  evidence 
does  not  show  blm  guilty  of  that  offense. 
Tbe  evidence  shows  that  appellant  was  a 
druggist  and  owned  a  bnggy  be  desired  to 
dispose  of.    Tbe  defendant  himself  testified: 

"I  owned  a  buggy  that  I  wanted  to  dispose 
of,  and  I  disposed  of  it  in  the  following  manner: 
I  wrote  down  the  numbers  from  one  to  seven- 
ty, inclusively  and  consecutively  on  a  card,  each 
card  was  placed  in  an  envelope,  separately  and 
sealed  up.  When  I  did  this  I  selected  a  num- 
ber between  one  and  seventy,  I  have  forgotten 
now  what  number  it  was,  and  sealed  it  up  in 
an  envelope.  This  envelope  I  placed  on  a  card- 
board and  sealed  a  piece  of  paper  over  it.  I 
took  some  cigars  and  sold  a  cigar  to  a  party, 
and  when  he  paid  me  a  dollar  I  gave  him  a 
ci^ar  and  one  of  these  envelopes  containing  a 
number.  When  I  placed  the  number  on  the 
cardboard  I  gave  it  to  Mr.  Ross  Smith,  who 
took  it  to  bis  drug  store  and  kept  it  until  he 
broke  the  seal.  When  I  gave  a  person  an  en- 
velope with  a  number  in  it,  they  would  break 
open  the  envelope  and  find  out  the  number,  and 
I  would  then  write  their  name  down  on  a  book 
and  the  number  opposite  their  name  on  the 
book.  After  aU  the  tickets  were  sold  Ross 
Smith  broke  the  seal  on  the  cardboard  and  dis- 
covered the  number  under  it,  and  the  person 
holding  the  corresponding  nnmber  vras  to  get 
the  buggy." 

Not  only  was  this  appellant's  testimony, 
but  all  tbe  testimony  shows  these  facts  to  be 
true,  and  appellant  contends  that  they  do 
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not  sbow  be  was  gaUty  of  raflUng.  In  tbe 
case  of  Stearnes  v.  State,  21  Tex.  689,  the 
Supreme  Court,  speaking  through  Judge 
Roberts,  held: 

"The  raffle  ***!&«  gaine  of  perfect 
chance;  in  which  every  participant  is  equal 
with  every  other,  in  the  proportion  of  his  risk 
and  prosi>ect  of  gain.  Toe  prize  is  a  common 
fond,  or  that  which  is  purchased  by  a  common 
fund.  Each  is  an  equal  actor  in  developing  the 
chances,  in  proportion  to  liis  risk,  whether  they 
be  developed  with  dice,  or  some  other  instru- 
ment, is  not  material.  The  successful  party 
takee  the  whole  prize,  and  all  the  rest  lose." 

This  court.  In  the  case  x>f  Blseln  v.  State, 
44  Tex.  Cr.  R.  413,  71  S.  W.  974,  approves  the 
role  stated  In  the  Stearnes  Case,  and  under 
both  those  decisions  appellant's  own  testi- 
mony renders  blm  guilty  of  raffling,  and  the 
Judgment  is  affirmed. 


WADE  v.   STATE.     (No.  3346.) 

(Ck>urt  of  Criminal  Appeals  of  Texas.    Dec.  9, 
1914.) 

1.  WtTNSSSBS  (I  268*)— EXAMINAXION— Cboss- 

ExAMiNATiON— Scope, 

Where  the  state's  witness  in  a  prosecution 
for  unlawfully  selling  intoxicants  u  prohibi' 
tion  territory  fixed  the  time  of  sale  as  about 
the  time  another  purchased  a  parcel  of  land,  the 
purchaser,  having  testified  that  the  deed  was 
made  at  a  time  within  the  period  of  limitations, 
may  be  cross-examined  as  to  whether  the  actual 
purchase  was  not  consummated  some  months 
before,  ^t  a  time  when  prosecution  for  unlaw- 
ful liquor  sales  would  be  barred  by  limitations. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |S  931-848,  959;    Dec.  Dig.  i  288.  •] 

2.  CanaNAi.  Law  (J  346*)— Evidence— Rklk- 

VANCT. 

Where  another's  purchase  of  a  tract  of  land 
was  fixed  as  the  date  of  an  unlawful  sale  of 
intoxicants,  evidence  that  the  actual  sale  occur- 
red some  months  before  the  deed  was  made  it) 
admissible,  where  the  prosecution  would  be 
barred  by  limitations  if  the  sale  was  made  at 
tbe  time  of  the  actual  purchase. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent.  Dig.  |  786 ;   Dec.  Dig.  !  346.*] 

8.  Witnesses  (t  379*)— Ckoss-ExAiaNAiioN— 

Scope. 

Where  the  state's  witness  testified  that  an 
unlawful  sale  of  intoxicants  was  made  at  one 
time,  he  may  be  cross-examined  as  to  contradic- 
tory statements  of  the  time  of  sale  made  out  of 
court;  such  statements  tending  to  shake  his 
credibility  and  lay  a  foundation  for  impeach- 
ment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C5ent.  Dig.  «  1209,  1220-1222,  1247-1266; 
Dec.  Dig.  i  S79.*] 

4.  Witnesses  (§  872*)— Cboss-Ezauiitatiom- 

Bias. 

The  state's  witness  in  a  prosecution  for  the 
unlawful  sale  of  Intoxicants  may  be  cross-exam- 
ined as  to  whether  a  relative  of  bis  who  was  an 
enemy  of  accused  had  not  induced  him  to  make 
the  complaint;  such  evidence  tending  to  show 
bias. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  U92-1189 ;   Dec.  Dig.  {  872.*1 

Appeal  from  Nacogdoches  County  Court; 
B.  B.  Lewis,  Judge. 
Jonah  Wade  was  convicted  of  unlawfully 


selling  intoxicants  in  problUtlan  territory, 
and  be  appeals.    Reversed  and  remanded. 

King  &.  Seale,  of  Nacogdoches,  for  appel- 
lant. O.  El  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  making  a  sale  of 
intoxicating  liquors  in  prohibition  territory — 
a  misdemeanor-:— and  the  lowest  punishment 
assessed  against  him. 

[1]  A  proper  complaint  and  information 
were  filed  against  appellant  January  19, 1914, 
alleging  the  sale  of  whisky  on  or  about  Janu- 
ary 8,  1913.  The  only  witness  who  testified 
to  the  sale  could  not  definitely  fix  the  date 
thereof,  but  stated  that  it  was  Just  after 
Mr.  Russell  bad  bought  the  place  from  Mr. 
Sparks  on  which  he  (tbe  witness)  was  living; 
that  he  made  a  crop  on  that  place  that  year 
for  Mr.  Sparks.  He  could  not  remember 
what  year  Russell  bought  that  place  from 
Sparks.  The  state  Introduced  Russell,  who 
swore  that  the  deed  frc>m  Sparks  to  blm  and 
his  brother  was  executed  on  January  1,  1912. 
Appellant  in  cross-examination  sought  to 
show  by  Mr.  Russell,  and  bis  testimony  would 
have  tended  to  show,  so  tbe  bill  states,  that 
while  tbe  deed  was  dated  January  1,  1912, 
the  trade  and  bargain  for  the  place  was  dur- 
ing the  summer  of  1811,  and  would  tend  to 
show  that  tbe  sale  occurred  in  1911,  and  not 
in  1913.  In  other  words,  the  testimony 
would  have  tended  to  show  that  the  offense 
was  clearly  barred  by  tbe  statute  of  limita- 
tion. In  our  opinion  tbe  court  erred  in  re- 
fusing to  permit  this  cross-examination  of 
this  witness. 

[2]  Appellant  also  sought  to  prove  by  said 
Sparks  that  lie  made  the  trade  with  Russell 
to  sell  him  tbe  said  place  in  the  summer  of 

1911,  although  the  deed  was  dated  January  1, 

1912.  The  court  refused  to  permit  this  testi- 
mony. We  think  this  testimony  was  also  ad- 
missible, and  tbe  court  erred  in  excluding  It. 

[3]  Appellant  also  asked  said  state's  wit- 
ness if  be  bad  not,  the  day  before,  told  ap- 
pellant's attorney  and  two  other  persons  that 
the  date  of  tbe  purchase  of  said  whisky  by 
him  from  appellant  was  in  the  fall  after 
Mr.  Russell  and  his  brother  bad  purchased 
the  Sparks  place  and  before  Christmas  of 
that  fall.  This  question  was  asked  for  the 
purpose  of  crossing  tbe  witness  as  to  the 
time  of  the  actual  purchase  by  him  of  the 
whisky  and  was  admissible  therefor.  If  tbe 
witness  had  denied  making  such  statement, 
it  would  have  laid  the  predicate  for  impeach- 
ing blm  which  appellant  also  sought  to  do. 
The  court  should  have  permitted  this  ques- 
tion to  have  been  asked  and  answered  by  tbe 
witness. 

[4]  On  cross-examination  appellant  asked 
said  state's  witness  if  Harvey  Wade  bad  not 
approached  him '  and  persuaded  him  to  file 
the  complaint  in  this  case.    Upon  tbe  state's 
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objecting  to  the  question,  appellant's  attor- 
ney explained  to  the  court  that  he  expected 
to  show  that  this  witness  would  so  testify, 
and  then  follow  it  up  with  testimony  showing 
that  said  Harvey  Wade  wae  appellant's 
enemy;  that  he  was  related  to  and  friendly 
to  said  state's  witness;  and  that  he  had  in- 
duced the  state's  witness  to  go  before  the 
grand  Jury  and  testify  falsely  against  hiui. 
This  question  should  have  been  permitted 
and  the  witness  required  to  answer.  It  is  al- 
ways permissible  ttf  show  the  bias,  preju- 
dice, hostility,  etc.,  of  a  witness  aguiust  an 
appellant.    Section  861,  Branch's  Crlni.  Law. 

Some  other  questions  are  raised,  unneces- 
sary to  pass  upon  because,  we  take  It,  they 
will  not  occur  upon  another  trial. 

Appellant  contends  that  the  evidence  is 
insufficient  to  sustain  the  verdict,  because  it 
would  show  that  the  offense  was  barred; 
that  the  sale  was  made  more  than  two  years 
before  the  filing  of  the  complaint  and  infor- 
mation. We  do  not  pass  upon  that  question. 
The  evidence  as  introduced,  without  that 
which  was  excluded,  would  sustain  the  ver- 
dict on  this  point 

For  the  errors  above  noted,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


GOODE  V.  STATE.     (No.  3347.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  9, 
1914.) 

1.  Criminai.    Law    ({    769*)  —  Misdeueanob 
Cases— iNSTKucnoNB. 

In  a  misdemeanor  case,  the  court  need  not 
charge  the  jury. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  1803-1806;  Dec.  Dig.  { 
769.»1 

2.  Cbihinai.  Law   (f  804*)— TbiaI/-Chabob. 

While  in  misdemeanor  cases  the  court  need 
not  charge  the  jury,  yet,  if  he  does  so,  the 
charge  should  be  submitted  to  counsel  for  in- 
spection. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  1948-1967;  Dec.  Dig.  | 
804.*] 

8.  Cbiminai.  Law  (J  1163*)— Tbiai/— Iweisuo- 

TIONS— EBRORS. 

In  a  misdemeanor  case,  where  the  court 
charged  the  jury  but  did  not  submit  the  charge 
to  counsel,  errors  assigned  by  counsel  when  be 
did  see  the  charge  will  be  considered  on  appeal, 
but  a  mere  assignment  of  error  complaining  of 
the  court's  failure  to  submit  the  charge  before 
it  was  given  cannot  be  considered  where  no  er- 
ror therein  was  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  3090-3099;  Dec.  Dig.  f 
1163.*] 

4.  Cbihinal  Law  ((  829*)— Tbiai<— Instbuo- 

TIONS. 

The  refusal  of  requested  charges  covered 
by  those  given  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2011 ;   Dec.  Dig.  {  829.*] 

Appeal  from  Franklin  County  Court;    J. 

3.  Walker,  Judge. 

Claude  Qoode  was  convicted  of  iinlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 


L.  W.  Davidson,  of  Mt  Vernon,  for  appel- 
lant   0.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe 

8tat& 

HARPER,  3.    Appellant  was  convicted  of 

unlawfully  carrying  a  pistol,  and  hia  punish- 
ment assessed  at  a  fine  of  $100. 

[1-3]  There  were  no  exceptions  reserved  to 
tbe  evidence  adduced  on  the  trial  of  tbe 
case,  and  none  to  tbe  charge  of  tbe  court  as 
given.  Appellant  on  the  motion  for  new  trial 
raises  the  issue  that  the  charge  was  not  sub- 
mitted to  his  counsel  for  inspection  prior  to 
the  time  it  was  read  to  the  Jury,  and  iatro- 
duced  evidence  to  prove  that  fact;  and  the 
evidence  shows  it  to  be  a  fact;  but  It  further 
shows  that  appellant  had  it  while  the  case 
was  being  argued,  and  during  tbe  time  he 
was  presenting  his  argument  to  the  JUO'- 
In  a  misdemeanor  case  the  court  Is  not  re- 
quired to  charge  the  Jury;  but  if  he  does 
do  80,  wa  think  it  would  be  the  better  prac- 
tlo9  to  submit  the  charge  to  counsel  for  In- 
spection, and  in  this  case  he  should  have 
done  so.  And  as  be  did  not  do  so,  if,  when 
appellant  did  see  the  charge,  and  had  an 
opportunity  to  point  out  any  error  therein, 
if  error  there  be,  counsel  for  appellant  had 
pointed  out  any  error  to  the  court  we  would 
consider  such  assignments  of  error.  But 
when  the  charge  was  given  to  appellant's 
counsel,  he  pointed  out  no  error  therein,  nor 
in  the  motion  for  new  trial  does  he  point 
out  any  error,  nor  complain  that  the  charge 
Is  erroneous  in  any  respect,  but  only  claims 
that  the  court  erred  In  falling  to  submit 
the  charge  to  him  before  reading  it.  t'nder 
such  circumstances,  as  appellant  did  not  even 
in  the  motion  for  new  trial  attempt  to  point 
out  any  error  in  the  charge,  the  matter  does 
not  present  reversible  error. 

[4]  Appellant  does  complain  of  the  failure 
of  the  court  to  give  the  special  charges  re- 
quested. The  first  two  are  fully  covered  by 
the  charge  of  the  court,  while  the  third  is  a 
request  for  peremptory  instructions.  This. 
the  court  did  not  err  In  refusing,  for  tlias 
Sanders  swears  positively  she  saw  appel- 
lant with  a  pistol  on  the  occasion  alleged  in 
the  information. 

The  Judgment  la  affirmed. 


JONES  V.  STATE.     (No.  3343.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  2, 
1914.) 

Labcbnt    ($    55*)— Pbobbcution— Evidence— 

Sdfficibkct. 

In  a  pn)MCUti(»i  for  cattle  theft  evidence 
held  to  support  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Larceny. 
Cent.  Dig.  ^i  152,  164, 165,  167-169;  Dee.  Dig. 
I  55.*] 

Appeal  from  District  Court  Cherokee  Coun- 
ty; Ia  D.  Chilnn,  Judge. 
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Bea  Jones  was  conrlcted  of  catUe  theft, 
and  he  appeals.    Affirmed. 

O.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  SUte. 

DAVIDSON,  J.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

There  were  only  two  questions  presented  In 
the  motion  for  new  trial,  and  the  only  bill 
of  exceptions  reserved  was  to  the  action  of 
the  court  overruling  said  motion.  No  excep- 
tion was  taken  to  the  charge.  There  are  two 
theories  presented  by  the  testimony:  That 
for  the  state  was  to  the  effect  that  defendant 
either  by  himself,  or  In  conjunction  with  his 
father,  committed  the  theft  That  for  the  de- 
fendant Is  that  the  witness  Bud  Henry  com- 
mitted the  theft  Henry  testmed,  for  the 
state,  that  appellant  employed  him  to  assist 
him  In  taking  the  animal  from  appellant's 
house  to  Dialville,  where  the  animal  was 
sold.  Upon  reaching  that  point  Henry  pro- 
posed to  sell  the  animal  to  Mr.  Spivey.  Splvey 
offered  to  purchase,  provided  Henry  would 
let  the  value  of  the  animal  go  on  an  Indebt- 
edness due  from  Henry  to  Spivey.  This  Hen- 
ry declined;  said  he  wanted  the  money  with 
which,  among  other  things,  to  purchase  fer- 
tilizer. Appellant  was  with  Henry  at  the 
time  and  heard  this  conversation.  They  left 
the  store,  but  later  returned.  Appellant  then 
offered  to  sell  the  animal  to  Spivey.  Spivey 
offered  to  give  $9.50,  instead  of  $10  asked. 
Appellant  agreed  to  take  this.  Spivey  sold 
the  animal  to  another  gentleman  in  the  town 
for  $10,  took  the  check  in  his  own  name,  col- 
lected the  $10,  and  paid  appellant  $9.50,  re- 
serving GO  cents.  Appellant  and  Henry  then 
left  town.  Appellant  says  he  gave  Henry 
the  $9.50,  out  of  which  Henry  paid  him  $1 
for  his  assistance.  Appellant's  testimony  is 
to  the  effect  that  Henry  had  the  animal,  and 
came  by  his  house  with  It  and  employed  him, 
paying  him  $1  to  assist  him  (Henry)  in  car- 
rying the  animal  to  Dialville,  where  the  sale 
occurred,  and  that  when  he  received  the  $9.50 
he  turned  it  over  to  Henry,  who  paid  him  $1 
for  bis  servicea  Henry  also  testified  that  ap- 
pellant employed  him,  and  that,  when  he 
went  to  appellant's  bouse  with  a  view  of  as- 
sisting him  in  carrying  tbe  animal  to  Dial- 
ville, it  was  in  the  lot  of  appellant's  father; 
that  they  carried  it  to  Dialville,  where  it 
was  sold.  There  is  evidence  rather  tending 
to  show  that  appellant  knew  the  animal  be- 
fore it  was  carried  to  Dialville.  It  Is  unnec- 
essary to  go  into  further  details. 

The  issue  was  squarely  presented  of  appel- 
lant's connection  with  the  taking,  as  well  as 
tbe  disposition,  of  the  animal.  Appellant's 
contention  is  that  Henry  stole  the  animal  and 
be  assisted  him  in  driving  it  to  Dialville. 
Tbls,  of  course,  would  not  make  appellant 
guilty  of  theft,  unless  he  was  connected  with 
the  original  taUng.  He  denies  taking  the 
animal,  and  swore  tlmt  Henry  did.    The  tes- 


timony Is  circumstantial  showing  his  connec- 
tion with  the  original  taking  inasmuch  as 
Henry  does  not  connect  him  directly  with 
the  original  taking,  but  only  with  the  pos- 
session at  the  time  Henry  became  connected 
with  it  Of  course,  some  one  may  have  tak- 
en it  beforehand  and  turned  it  over  to  ap- 
pellant, if  Henry's  testimony  is  correct  as  to 
finding  appellant  in  possession.  The  court 
submitted  these  matters  to  the  Jury  to  the 
satisfaction,  we  suppose,  of  appellant,  as 
there  were  no  exceptions  reserved  to  the 
charge.  Among  other  things,  the  court  in- 
structed the  jury  they  could  not  convict  ap- 
pellant, unless  he  was  connected  with  the 
original  taking  as  a  principal.  He  also  in- 
structed the  Jury  as  to  the  relation  of  Henry 
to  the  transaction  as  that  of  an  accomplice. 
While  the  evidence  as  to  tbe  taking  is  cir- 
cumstantial, yet,  in  view  of  all  the  facts,  we 
are  of  opinion  that  the  verdict  is  warranted 
by  the  facts. 

The  sufficiency  of  tbe  evidence  being  the 
only  question  presented,  we  are  of  opinion 
that  we  would  not  be  Justified  In  reversing 
the  Judgment  for  this  reason ;  therefore  it  is 
affirmed. 


BEACH  ▼.  STATE.     (No.  3194.) 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  2, 

1914.    Concurring  Opinion,  Dec.  19, 1914.) 
Elections  (J  328*)— CBiminal  Prosecution— 

SOFFICIENCT  or  INniCTifENT. 

An  indictment,  charging  that  defendant, 
while  acting  as  a  precinct  judge  of  an  election, 
unlawfully  made  a  false  canvass  qf  tbe  votes 
cast  in  that  precinct,  in  that  be  announced  that 
a  certain  number  of  votes  were  cast  for  tbe 
several  candidates  for  mayor,  whereas  in  fact 
a  different  number  of  votes  had  been  cast  for 
each  of  them,  if  by  "canvassing"  was  meant  that 
defendant  as  one  of  the  judges  falsely  called 
the  ballots  for  tabulation,  was  insufficient,  be- 
cause not  alleging  tbe  names  of  the  voters  so 
falsely  called,  and,  if  that  could  not  be  done, 
then  that  their  names  were  unknown. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  {{  355,  867-803;    Dec.  Dig.  |  328.*}- 

Appeal  from  District  Court,  Nueces  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

S.  D.  Beach  was  convicted  of  making  a 
false  canvass  of  votes,  and  he  appeals.  Re- 
versed, and  cause  dismissed. 

Jno.  C.  Scott  and  G.  R.  Scott,  Boone  & 
Pope,  all  of  Corpus  Chrlsti,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Tbe  Indictment  charges 
that  an  election  was  held  in  the  city  of  Cor- 
pus Cliristi,  at  voting  precinct  No.  2,  for  the 
purpose  of  electing  a  mayor  and  four  com- 
missioners of  the  dty  of  .Corpus  Chrlsti,  and 
that  appellant  was  a  Judge  of  tbe  election, 
and  while  acting  as  such  be  unlawfully  and 
willfully  made  a  false  canvass  of  the  votes 
cast  at  the  election  in  said  precinct  No.  2, 
in  this:  "That  the  said  S.  D.  Beach  did  as 
one  of  tbe  counting  judges  at  said  election, 
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read  and  announce  213  votes  as  being  cast 
in  said  voting  precinct  No.  2  for  Clark  Pease 
for  the  office  of  mayor  of  the  said  olty  of 
Corpus  Christ!,  26  votes  as  being  cast  for 
H.  R.  Sutherland  for  the  office  of  mayor  of 
the  said  city  of  Corpus  Chrlstl,  17  votes  as 
being  cast  for  W.  G.  Blake  for  the  office  of 
mayor  of  the  said  city  of  Corpus  Chrlstl, 
whereas  In  truth  and  In  fact  there  were  cast 
at  said  election  In  said  voting  precinct  No.  2 
120  votes  for  said  Clark  Pease  for  the  office 
of  mayor,"  etc.,  112  votes  for  Sutherland, 
and  22  votes  for  Blake  for  the  office  of  may- 
or, which  canvass  it  is  alleged  was  falsely 
made  by  appellant  The  indictment  is  at- 
tacked for  various  reasons.  The  writer  Is  of 
the  opinion  that  it  Is  not  sufficient  to  charge 
the  offense.  If  by  "canvassing"  it  is  meant 
that  appellant,  as  one  of  the  Judges,  falsely 
called  the  ballots  for  tabulation,  then  the  in- 
dictment should  have  alleged  the  names  of 
the  voters  so  falsely  called,  and  If  that  could 
.not  be  done,  then  that  the  names  were  un- 
known. Whether  the  ballot  box  could  be 
opened  or  not  for  the  ascertainment  of  the 
truth  or  falsity  of  the  allegation  against  ap- 
pellant, all  voters  whose  names  were  not 
erroneously  called  were  entitled  to  protec- 
tion under  the  Constitution  and  laws  of  this 
state  from  having  the  secrecy  of  their  votes 
uncovered.  The  Constitution  protects  by  se- 
crecy the  ballot  of  all  voters,  and  the  Leg- 
islature, as  well,  protects  the  voters  from 
having  their  ballots  announced  as  found  in 
the  ballot  boxes  except  in  cases  of  contested 
elections.  This  was  not  a  contested  election, 
but  a  criminal  prosecution.  There  is  another 
reason  why  the  names  should  be  alleged; 
that  is,  that  the  defendant  is  entitled  to  be 
notified  as  to  the  basis  of  the  allegations  that 
be  had  falsely  called  names,  in  order  that 
he  might  meet  this  on  his  triaL  The  indict- 
ment states  nothing  except  conclusions,  and 
notifies  the  defendant  of  nothing  except  that 
he  had  called  over  a  certain  number  of 
■  names  in  favor  of  the  different  candidates, 
whereas  in  truth  and  in  fact  he  had  mis- 
called them  so  as  to  make  the  actual  and 
truthful  result  different  from  that  returned. 
It  is  hardly  thought  necessary  to  cite  author- 
ities on  these  questions.  There  are  other 
questions  suggested  why  the  indictment  Is 
not  sufficient,  but  in  view  of  what  is  said 
we  do  not  care  to  go  further  into  those  mat- 
ters. 

The  state  was  permitted  to  Introduce  in 
evidence  and  open  the  ballot  box  containing 
the  names  of  the  voters  at  the  election  men- 
tioned in  the  indictment  Various  and  sun- 
dry objections  were  urged  to  the  introduc- 
tion of  this  testimony.  At  this  late  date,  in 
view  of  all  the  authorities,  the  Constitution 
and  the  statute,  we  are  of  opinion  the  court 
was  clearly  wrong,  and  the  objections  should 
have  been  sustained.  Article  6,  S  4,  of  the 
Constitution  provides  that  voting  shall  be  "by 
ballot."  That  o'  course,  means  a  secret  Iml- 
The  same  section  and  article  of  the  Con- 


stitution provides  that  the  Legislature  may 
or  shall  enact  suitable  legislation  to  guard 
the  purity  of  the  ballot  box.  This  Is  not  only 
within  the  power  of  the  Legislature,  but  it 
seems  to  be  mandatory  that  It  should  be 
done.  In  accordance  with  these  provisions  of 
the  Constitution  the  Legislature  has  enact- 
ed certain  legislation  with  reference  to  the 
matter;  among  other  things,  that  It  is  re- 
quired that  these  boxes  containing  the  votes 
shall  be  returned  to  the  county  clerk,  who 
shall  keep  them  12  months,  at  the  end  of 
which  time  he  "shall  burn"  the  ballots.  The 
Penal  Code  provides  a  heavy  punishment 
against  the  clerk  if  he  falls  to  destroy  and 
burn  these  ballots  at  the  end  of  the  12 
months.  There  are  other  provisions  of  a 
kindred  nature  which  we  think  unnecessary 
here,  to  quote.  The  statute  further  provides 
the  ballot  box  shall  retnain  in  the  keeping  of 
the  clerk  for  a  term  of  12  months,  to  be 
opened  only  within  that  time,  and  then  only 
in  case  of  contested  elections.  This  was  not 
a  contest,  and  the  12  mouths  had  long  since 
elapsed  at  the  time  of  the  trial  since  the  elec- 
tion was  held.  It  is  Inferable  from  the  rec- 
ord that  there  had  been  a  contest  over  the 
offices  prior  to  the  time  of  this  indictment 
Of  course,  that  litigation  could  only  have 
occurred  within  the  12  months.  There  is  evi- 
dence set  out  In  a  bill  of  exceptions  disclos- 
ing that  the  ballots  had  not  been  destroyed, 
but  on  the  contrary  bad  been  passed  from 
hand  to  hand  until  finally  the  box  containing 
the  ballots  was  locked  In  the  death  cell  In 
the  jail  and  the  key  turned  over  to  the  dis- 
trict clerk,  and  It  was  from  this  receptacle 
the  ballot  box  was  brought  and  opened  on 
appellant's  trial.  It  seems  to  be  the  well- 
settled  rule  under  the  decisions  ttiat  when 
the  12  months  have  elapsed,  the  ballots  can- 
not be  used;  they  are  legally  destroyed, 
whether  in  fact  they  were  actually  destroyed 
or  not  The  rule  Is  thus  stated  In  15  Cyc. 
428: 

"After  the  date  ^hen  the  statute  requires  that 
ballots  shall  be  destroyed  they  have  no  leeal 
existence,  and  are  not  admissible  in  evidence, 
no  steps  having  been  taken  to  have  a  lawful 
recount" 

This  question  was  passed  upon  In  State  v. 
Bate,  70  Wis.  409,  86  N.  W.  17.  That  applies 
in  cases  where  the  ballots  were  permitted 
legally  to  be  used,  as  In  election  contests. 
But  whether  the  ballot  box  had  been  opened 
or  not,  and  whether  the  criminal  prosecution 
occurred  within  12  months,  would  make  no 
difference,  so  far  as  this  case  la  concerned, 
because  the  statute  has  limited  the  opening 
of  the  ballot  box  to  contested  elections,  and 
the  authorities  hold  that  these  ballot  boxes 
cannot  be  opened  or  the  ballots  used  as  evJ 
deuce  in  criminal  cases.  Bee  State  v.  Taylor. 
220  Mo.  618,  119  S.  W.  373;  Ex  parte  Ar- 
nold, 128  Mo.  256,  30  S.  W.  768,  1036,  33  U 
R.  A.  386,  49  Am.  St.  Rep.  557.  In  the  Taylc 
Case,  supra,  there  are  quite  a  number  or 
decisions  collated.    This  question  seems  to 
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have  been  decided  In  State  t.  Francis,  88 
Mo.  557.  The  Legislature  by  express  au- 
tbority  of  the  Constitution  is  required  to 
pass  such  regulations  as  may  be  deemed 
proper  to  guard  the  purity  of  ttie  ballot  box, 
and  such  incidental  matters  as  that  body 
may  ttdnk.  necessary,  right  and  proper.  They 
have  exercised  their  authority  to  the  extent 
of  authorizing  ballot  boxes  to  be  opened 
within  12  months  in  contested  election  cases, 
but  have  not  seen  proper  to  go  further. 
Their  reasons  for  not  making  further  pro- 
visions are  unnecessary  to  discuss.  That 
they  have  not  done  so  settles  the  question, 
and  in  enacting  legislation  with  reference 
to  opening  ballot  boxes  they  Imposed  two 
conditions'which  are  binding  upon  this  court: 
First,  ballot  boxes  cannot  be  opened  except 
In  election  contest  cases;  and,  second,  this 
can  only  be  done  within  12  months;  and  to 
this  may  be  added  the  third,  that  these  bal- 
lots are  required  under  criminal  penalty  to  be 
burned  at  the  end  of  12  months,  and  if  the 
clerk  does  not  do  so,  he  Is  subject  to  the 
punishment  imposed  in  the  Penal  Code.  In 
Ex  parte  Brown,  97  Cal.  83,  31  Pac.  840, 
these  questions  were  discussed  at  length  by 
the  Supreme  Court  of  that  state.  The  court 
was  met  with  the  question  and  suggestion 
that  the  public  was  as  much  interested  in 
preserving  the  integrity  of  the  ballots  and 
the  ballot  boxes  and  in  detecting  and  punish- 
ing fraud  as  they  were  in  contested  elections. 
The  proposition  seems  to  carry  the  idea  that, 
while  the  Legislature  had  limited  the  mat- 
ter as  Indicated  in  the  statute,  yet  on  ac- 
count of  the  general  public  welfare  and  In- 
terest, the  courts  should  go  further  and  en- 
large the  rule  by  permitting  the  ballot  boxes 
to  be  gone  Into  in  criminal  prosecutiona 
Quoting  from  that  opinion  we  find  this  lan- 
guage: 

"We  are  asked  by  counsel  how  the  declared 
intention  of  the  Legislature  to  panish  frauds 
by  eleetion  officers  can  be  reconciled  with  an 
intention  to  prevent  the  use  of  the  best  means 
of  proving  such  frauds.  It  might  aa  well  be 
asked  how  the  plain  injunction  of  the  statute 
that  the  ballots  must  be  destroyed  at  the  end 
of  one  year  can  be  reconciled  with  the  law 
'which  authorizes  a  prosecution  to  be  commenced 
At  any  time  within  three  years.  Both  these 
<]ue8tion8  may  be  answered  in  the  same  way, 
The  different  provisions  are  in  neither  case  ab- 
solutely inconsisteDt,  and  if  it  is  true  that  the 
preservation  of  the  ballots  as  the  law  directs  is 
an  obstacle  to  the  enforcement  of  Uie  newly  pro- 
vided penalties  for  frauds  of  election  officers, 
this  result  flows  from  the  fact  that  the  Le(ls- 
lature,  in  tills  instance,  as  in  so  many  others, 
lias  failed  in  revising  the  old  law  to  co-ordinate 
its  different  parts  so  as  to  brine  them  into  per- 
fect harmony  with  its  new  policy.  This  fail- 
ure of  provision,  however,  if  indeed  there  was 
flnch  failure,  caimot  be  remedied  by  the  courts, 
but  must  be  left  to  the  Legislature  itself  for 
amendment.  If  it  is  thought  necessary  to  make 
the  ballots  available  as  evidence  in  criminal  pro- 
ceedings, the  Legislature  can  do  so 'under  such 
limitations  and  restrictions  as  may  be  deemed 
essential  to  their  integrity.  The  courts  cannot 
open  them  for  inspection  without  destroying  all 
safeguards,  except  such  as  each  particular  judge 
who  may  order  them  into  court  shall  see  proper 


to  apply,  nor  without  impairing  in  all  cases,  and 
possibly  destroying  in  many,  ti^eir  value  as  evi- 
dence for  the  only  purpose  for  which  the  law 
has  directed  their   preservation." 

From  the  Francis  Case,  supra,  this  quota- 
tion is  made: 

"But  it  is  asked,  Has  the  Constitution  de- 
prived the  state  of  Missouri  of  the  right  to  in- 
spect the  ballots,  when  she  seeks  to  expel  an 
intruder  from  office?  Shall  she  not  be  permitted 
to  have  the  ballots  opened,  when  necessary  to 
convict  illegal  voters?  The  Constitution  names 
one  class  of  cases  in  which  they  may  be  in- 
spected, and,  unless  the  supposed  cases  belong  to 
that  class,  the  state  has  no  more  right  than  an 
individual  suitor  to  an  inspection  of  the  ballots. 
She  is  as  much  bound  by  the  Constitution  as 
any  citizen,  and  if  she  has  chosen,  by  ber  or- 
ganic law,  to  tie  her  hands  in  this  matter,  it  is 
not  in  our  power  to  release  her  from  restrictions 
she  has  imposed  upon  herself." 

These  cases  deal  not  only  with  the  proposi- 
tion that  the  Legislature  limits  the  use  of  the 
ballot  only  to  election  contests  and  within 
12  months,  but  is  augmented  further  by  the 
proposition  of  secrecy  enjoined  by  the  Con- 
stitution through  "the  ballot,"  and  it  is  only 
when  the  Legislature  expressly  authorizes 
the'  uncovering  of  this  secrecy  for  such  pur- 
pose as  that  body  may  deem  prox>er  that  that 
secrecy  can  be  removed.  The  voter  has  a 
right  to  have  bis  vote. protected  against  in- 
spection, unless  in  guarding  the  purity  of  the 
ballot  box  the  Legislature  may  provide  means 
or  methods  for  necessary  occasions  to  uncov- 
er such  secrecy.  In  the  Arnold  Case,  supra, 
the  Missouri  court,  as  did  the  California 
court  in  Ex  parte  Brown,  among  other  rea- 
sons, places  It  upon  the  same  principle  which 
prevents  disclosures  of  confidential  and 
privileged  communications.    The  court  said: 

"There  are,  doubtless,  many  instances  in 
which  the  evidence  of  a  husband  would  convict 
the  wife,  or  the  wife's  would  settle  the  guilt  of 
her  husband,  and  yet  the  law,  in  its  wisdom, 
seals  his  or  her  mouth.  Likewise  the  testimony 
of  an  attorney,  priest,  or  physician  may  estab- 
lish beyond  all  doubt  the  guilt  of  the  client, 
penitent,  or  patient  in  a  given  case,  and  yet 
it  is  excluded.  These  exceptions  are  based  upon 
the  peace  of  society,  but  in  the  estimation  of 
the  people  of  Missouri  good  government  itself  is 
dependent  npon  absolnte  inviolability  of  the  bal- 
lot except  in  a  'contested  election,'  and  then 
only  under  such  safeguards  as  would  insure 
both  the  secrecy  of  the  ballot  and  absolute  verifi- 
cation of  the  election  as  held  by  the  people. 
These  two  considerations  governed  the  conven- 
tion in  framing,  and  the  people  in  adopting,  the 
Constitution." 

In  one  of  the  cases  the  grand  Jury  sought 
to  ufie  the  testimony  by  opening  up  the  bal- 
lots. This  the  court  held  could  not  be  done, 
and  that  such  testimony  could  not  be  used  in 
criminal  cases.  In  fact,  following  the  legis- 
lative authbrity,  the  court  holds  that  the  bal- 
lot box  can  only  be  opened  and  used  In  con- 
tested election  cases  and  cannot  be  used  in 
criminal  cases.  The  Legislature  has  not  so 
provided.  We  axe  not  without  ample  author- 
ity holding  the  same  views  In  Texas,  for  in 
the  case  of  Clary  v.  Hurst,  104  Tex.  423,  138 
S.  W.  666,  the  Supreme  Court  of  this  state 
announces  the  same  rule  in  an  able  and  ex- 
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haustlve  opinion  delivered  by  Justice  Ram- 
sey. That  opinion  Is  In  line  with  the  anthorl- 
tles,  upholds  the  Constitution,  and  adheres  to 
the  statute.  It  Is  there  held  that  the  statute 
limits  and  restricts  the  opening  of  the  ballot 
box  and  use  ot  the  ballots  to  contested  elec- 
tion cases,  and  that  this  must  occur  within 
12  months.  The  objection,  therefore,  urged 
by  appellant  to  the  introduction  of  the  ballot 
box  and  the  ballots  before  the  Jury,  should 
have  been  sustained. 

There  are  other  interesting  questions  In 
the  case,  but  they  are  somewhat  corollary  to 
the  main  proposition,  and  we  deem  It  unnec- 
essary to  discuss  them.  But  we  will  call  at- 
tention to  the  fact  that  the  Judges  and  other 
officers  who  assisted  appellant  In  holding  the 
election  were  used  as  witnesses  and  testified 
to  conversations  they  had  among  themselves 
In  regard  to  the  manner  of  appellant  calling 
the  names  of  the  ballots  for  the  benefit  of  the 
tabulating  clerks  of  the  election;  but  they 
said  nothing  to  him  about  it,  nor  did  the 
assistant  counting  Judges  say  anything,  so 
far  as  we  imderstand  this  record,  but  they 
testified  that  appellant  may  have  heard  what 
they  had  to  say  about  it.  If  the  other  count- 
ing Judges,  whose  business  It  was  to  see  a 
proper  count  made,  'permitted  appellant  to 
do  so,  believing  he  was  doing  wrong,  and 
then  sign,  as  all  the  ofilcers  did,  the  returns 
showing  that  appellant  had  miscounted,  they 
would  evidently  be  in  the  attitude  of  accom- 
plices, for  all  those  who  signed  the  tally 
sheets,  returns,  etc.,  showing  Incorrect  and 
fraudulent  count  of  the  vote,  signed  the 
same  as  being  correct.  The  law  charged 
them  with  the  duty  of  seeing  that  the  count 
was  correct,  vote  correctly  recorded,  and 
correct  returns  made.  On  the  trial  they  tes- 
tified in  effect  what  was  fraudulent  counting. 
We  call  attention  to  this  In  case  of  another 
trial. 

For  the  errors  discussed,  the  Judgment  is 
reversed,  and  the  cause  Is  dismissed. 

HARPER,  J.  I  concur  In  the  reversal  of 
the  case  on  account  of  defect  in  the  Indict- 
ment; but,  the  ballot  box  having  been  opened 
In  a  contest  of  the  election,  If  the  ballots  In- 
spected in  this  contest  of  the  election  show 
the  court  that  a  crime  had  been  committed, 
the  trial  court  could  order  the  ballots  pre- 
served as  evidence,  and  under  such  drcum- 
stances,  the  ballot  box  having  been  opened 
under  the  provisions  of  the  statute,  the  bal- 
lots were  properly  admitted,  and  I  will  write 
my  views  in  full  later  on. 

PRENDEROAST,  P.  J.  I  concur  In  the 
opinion  as  to  the  Insufficiency  of  the  indict- 
ment, but  express  no  opinion  on  any  other 
■question. 

HARPER,  J.  In  this  case.  I  wish  only  to 
state  my  nonconcurrence  In  that  part  of  the 


opinion  which  holds  that  the  ballots  were  Im- 
properly admitted  In  evidence.  By  the  record 
It  Is  diiiclosed  that  there  was  a  contest  filed 
over  the  office  of  mayor,  and  the  ballot  boxes 
opened  in  the  trial  of  that  ease.  This  the  stat- 
ute specifically  authorizes  to  be  done  The 
statute  (article  3028)  only  provides  for  tlie 
burning  of  the  ballots  after  12  months,  in 
case  no  contest  Is  Instituted.  In  this  case  we 
know  a  contest  was  instituted;  therefore  the 
clerk  would  not  be  authorized  to  destroy  the 
ballots  during  the  pendency  of  that  contest. 
And  If  in  the  trial  of  the  contested  election 
case  the  ballot  boxes  were  opened,  and  by  the 
ballots  It  was  made  manifest  to  the  trial 
Judge  that  a  crime  had  been  conimitted  by 
some  one,  we  think  it  his  duty,  as  he  appar- 
ently did  In  this  Instance,  to  have  the  evi- 
dence preserved  to  be  used  in  a  prosecution  of 
whoever  may  have  had  a  guUty  partlclpancy 
In  the  wrongful  calling  of  the  ballots  and  cer- 
tifying to  an  Improper  return.  The  evidence 
(the  ballots)  having  come  into  Ills  possession 
In  a  legal  way,  the  ballot  box  Iiavlng  been 
opened  In  the  trial  of  the  contested  election 
case,  the  veil  of  the  secrecy  of  the  ballot  hav- 
ing already  been  legally  torn  aside,  it  was 
not  Improper  to  use  the  ballots  in  the  trial  of 
this  case.  We  agree  that  if  no  contest  had 
been  Instituted  and  the  ballot  box  opened  on 
the  trial  of  that  cause,  the  Judge  would  have 
no  authority  to  have  had  them  opened  In  this 
trial.  But  no  such  question  is  before  us,  bat 
a  case  where  the  ballot  box  bad  been  opened 
under  the  specific  authority  and  direction  of 
the  law;  and,  it  having  been  done  legally,  it 
was  legitimate  and  proper  to  make  use  of 
them  in  the  trial  of  this  case. 


SHAMBLIN   V.   STATE.     (No.  3312.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  2. 
1914.) 

1.  Homicide  ({  234*)— Cibcttiistantiai.  Bvi- 
dencb— sufficiewct. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  verdict  finding  that  ac- 
cused was  the  one  who  did  the  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  482-493 ;  Dec.  Dig.  {  234.*] 

2.  Cbiminal  tAw  ({  1169*)— Review— Som- 
ciENCT  or  Evidence. 

In  reviewing  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  in  a  crimioai  case, 
it  is  not  necessary  to  consider  evidence  which 
might  tend  to  weaken  the  state's  evidence  or  tbe 
conclusions  from  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3074-3083;  Dec.  Dig.  S 
1159.*] 

3.  Cbimirai.  Law  (§  656*)— Reception  or  Ev- 
idence—Questions BT  CouBT  TO  Witness. 

Where,  in  a  prosecution  for  killing  deceas- 
ed by  shooting  through  a  window,  the  shot 
striking  deceased  in  the  back  while  sitting  at 
the  table  near  the  window,  it  was  soneht  to 
introduce  by  the  wife  his  res  gestse  statement 
that  it  was  accused  who  shot  him,  questions 
asked  by  the  court  in  the  presence  of  the  jury, 
to  determine  tbe  admissibility  of  tbe  evidence 
as  to  whether  room  was  lighted,  the  position  of 
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accused,  and  the  time  of  the  statement,  were 
not  leading,  or  calculated  to  impress  the  jary 
that  the  court  thought  deceased  saw  the  as- 
sailant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  ^Dig.   {§   1524-1533;   Dec.   Dig.   § 

4.  Cbiminai,   Law    ^   364*)— Evidencb— Ees 

In  a  prosecution  for  murder  committed  by 
shooting  at  deceased  through  a  window,  while 
he  was  sitting  in  a  lighted  room  near  the  win- 
dow, his  statement  that  accused  was  the  as- 
sailant, made  within  two  minutes  after  being 
shot,  was  admi88U>le  as  res  geatse,  where  there 
was  evidence  that  he  had  his  face  toward  the 
window  immediately  after  he  was  shot,  and  de- 
ceased's statement  to  a  witness,  a  very  few  min- 
utes after  the  shooting,  that  accused  did  it,  in 
answer  to  a  question  from  witness,  is  also  ad- 
missible as  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  805,  808-810,  813,  816-818 ; 
Dec.  Dig.  i  364.*] 

Appeal  from  District  Court,  limestoae 
County;    H.   B.  Davlss,   Judge. 

W.  A.  (Andy)  Shamblln  was  convicted  of 
murder,  and  he  appeals.  Judgment  reform- 
ed as  to  sentence  and  affirmed. 

A.  B.  ReniwldB,  of  Mexia,  and  Wm.  Kennedy 
and  W.  T.  Jackson,  both  of  Groesbeck,  for  ap- 
pellant. C.  E.  Lane,  Asst  Atty.  Gen.,  CaUicutt 
&,  Johnson,  of  Corsica  na,  and  M.  Herring,  of 
Groesbeck,  for  Hkt  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  murder,  and  bis  punishment  as- 
sessed at  10  years  in  the  penitentiary. 

Appellant  earnestly  contends  that  the  evi- 
dence is  Insufficient  to  sustain  the  conviction. 
This  presents  the  most  serious  question. 
The  statement  of  facts  embraces  124  type- 
-written  pages.  Of  course,  we  could  not  un- 
dertake to  give  in  detail  all  the  evidence 
shown  by  this  statement.  In  passing  on  this 
qnestioa  we  will  give  succinctly  the  sub- 
stance of  facts  which  the  evidoice  was  suf- 
ficient to  establish,  not  undertaking,  except 
In  special  instances,  to  give  the  speciflc  tes- 
timony of  any  witness. 

[1]  The  decea^sed,  Ben  Wells,  was  about 
S7  years  old.  He  had  lived  in  the  imme- 
diate neighborhood,  and  on  the  place  where* 
Ite  was  killed,  together,  some  50  years.  He 
Iiad  been  miarried  three  times.  When  killed, 
be  was  living  with  his  third  wife.  He  had 
two  daughters  by  a  former  wif&  One  of 
them,  Lily,  bad  married  appellant  some  three 
years  before  the  killing.  Another,  Alice,  an 
unmarried  young  lady  17  or  18  years  of  age, 
was  living  with  him,  as  well  as  his  then 
wife  and  some  of  their  small  children.  De- 
ceased was  assassinated  on  Sunday  night,  De- 
cember 28,  1913,  about  or  just  before  7 
o'clock,  while  he  was  sitting  in  his  home,  at 
bis  fireside,  with  his  family.  The  fatal  shot 
was  fired  by  the  assassin  through  a  glass  win- 
dow near  which  deceased  was  sitting,  with 
Us  back  quartering  from  it.  Tbe  assassin 
was  shown  to  have  stood  on  tiptoe  very  near 
to  the  window,  and  the  gun  must  have  been 


almost  against  it,  for  the  wadding  from  tbe 
cartridge  and  some  of  the  glass  from  tbe 
window  pane,  with  the  shot,  entered  the  back 
of  deceased  Just  to  the  left  of  the  backbone, 
tearing  away  the  left  side  of  the  backbone 
and  almost  severing  it.  Instantly  upon  the 
shot  being  fired,  deceased  put  his  head 
against  the  window  facing^  of  the  window 
through  which  the  shot  was  fired.  Deceased 
sat  close  to  the  window.  A  lamp  was  in  tbe 
room  where  the  light  from  it  shone  through 
said  window.  The  position  of  deceased  at 
the  time  be  was  shot  and  Instantly  thereaft- 
er was  such  that  the  Jury  and  lower  court 
could  conclude  that  he  could  have  seen,  and 
did  see,  the  assassin  through  the  window. 
Immediately  after  the  gun  was  fired  the  as- 
sassin fled  in  the  dark  of  the  night  De- 
ceased's wife  immediately  sprang  to  him. 
He  said,  "Ob  mamma!"  repeating  it  several 
times.  She  then  ran  to  tbe  door  and  scream- 
ed three  times.  Then  went  back  to  him,  and 
some  one  in  tbe  room  said  to  telephone  for 
a  doctor.  She  rang  the  phone  and  called  Jim 
Wells  over  It,  deceased's  brother,  told  him 
some  one  had  shot  deceased,  and  to  phone 
for  a  doctor  to  come  quick.  She  then  went 
to  her  husband,  who  then  said,  "Andy 
Shamblln  done  this."  Jim  Wells  at  once 
called  the  doctor  over  the  phone,  and  he  him- 
self at  once  went  to  deceased.  He  lived  near 
him.  It  was  only  about  two  minutes  from 
the  time  the  shot  was  fired  until  deceased 
said  to  his  wife,  "Andy  Sbamblin  done  this." 
It  could  have  been  but  a  very  few  minutes 
after  tbe  shot  was  fired  before  Jim  Wells 
reached  bis  brother.  Jim  Wells  asked  hiin, 
"Ben,  who  did  thisr  He  said,  "Andy 
Sbamblin."  Jim  Wells  '  asked  him,  "Can't 
you  be  mistaken?"  and  he  said,  "No;  it  was 
Andy  Shamblln."  Deceased  died  from  the 
effects  of  the  shot  a  few  hours  thereafter. 
"Andy"  Sbamblin  is  appellant. . 

Some  year  or  two  before  the  killing  appel- 
lant had  bought  from  deceased  a  small  piece 
of  land,  only  some  half  mile  from  deceased. 
Appellant  got  mad  at  deceased  about  the  ex- 
ecution and  acknowledgment  of  tbe  deed  to 
him.  Appellant  lived  on  this  place  purchased 
from  deceased  only  a  short  time.  During 
this  time  deceased,  from  what  be  saw  and 
beard,  came  to  the  conclusion  that  the  ap- 
pellant was  unduly  Infatuated  with  and 
that  an  undue  intimacy  existed  between  ap- 
pellant and  his  said  young  daughter,  Alice. 
Deceased  thereupon  became  incensed  to- 
wards appellant  because  thereof.  For  about 
a  year  or  more  before  the  killing  deceased 
did  what  be  could  to  prevent  Alice  and  ap- 
pellant from  associating  together  or  being 
together.  He  forbade  appellant  on  that  ac- 
count coming  to  bis  home.  He  also  forbade 
Alice  going  to  appellant's  home,  and  tried  to 
enforce  his  directions  in  these  particulars. 
Something  like  a  year,  or  perhaps  less,  be- 
fore the  killing,  appellant  and  deceased  talk- 
ed over  this  matter  and  there  was  then  some- 
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wbat  ot  a  reconciliation  between  them.  Tbla 
did  not  last  long,  for  appellant,  in  bis  cross- 
examination  of  Jim  Wells,  established  that, 
while  there  was  a  kind  of  a  reconciliation 
between  tbem,  the  deceased  thereafter  be- 
came more  convinced  of  the  improper  rela- 
tions between  appellant  and  Alice  than  he 
bad  been  before;  Jim  Wells  stating  that  de- 
ceased said  "that  after  Andy  promised  to 
do  it  no  more  it  only  grew  worse" ;  that 
deceased  also  talked  to  his  daughter  Alice 
about  it  several  times,  and  he  saw  that  he 
couldn't  stop  it,  and  "it  only  grew  worse,  and 
then  he  forbade  Andy  coming  to  bis  house." 
Alice  also  testified  tbat  her  father  had  ac- 
cused her  of  this  and  that  she  told  appel- 
lant thereof.  It  was  also  shown  that  de- 
ceased's wife  talked  to  appellant,  and  told 
him  the  young  people  over  the  country  were 
talking  about  it — the  relationship  between 
him  and  Alice,  and  tbat  the  deceased  didn't 
want  anybody  talking  about  bis  daughter; 
that  she  also  talked  to  Alice  about  the  rela- 
tionship and  talk  over  the  neighborhood 
between  Alice  and  appellant;  tbat  when  she 
talked  to  Alice  about  it  and  was  telling  her 
what  it  would  lead  to,  she  said  Alice  got 
mad,  "and  said  it  was  none  of  mine  and  her 
papa's  business  what  she  did."  It  was  also 
unquestionably  shown  that  the  deceased 
concluded,  because  be  could  not  break  up 
what  be  claimed  was  the  relatlonsbip  be- 
tween Alice  and  appellant,  to  sell  the  little 
farm  where  he  lived;  and  in  the  community 
in  which  be  bad  lived  for  the  last  50  years 
and  buy  a  place  in  Franklin  county  200  miles 
distant  to  move  to,  so  as  to  keep  Alice  and 
appellant  apart,  and  break  up  the  relation- 
ship between  them ;  that  the  very  next  morn- 
ing after  be  was  killed  the  night  before  he 
was  going  to  move  and  had  made  all  his 
arrangements  for  that  purpose,  and  take 
Alice  with  him.  Appellant  knew  all  this. 
From  time  to  time,  for  a  year  or  more  before 
the  killing,  appellant  Is  shown  to  have  made 
declarations  showing  bis  hostility  to  and 
some  threats  against  deceased  particularly 
about  deceased's  suspicions  and  claimed  re- 
lationship between  him  and  Alice.  Just  a 
week  or  two  before  the  killing  deceased  sent 
word  to  appellant's  wife  lily,  by  his  brother, 
Jim  Wells,  that  he  wanted  her  to  come  to 
see  him  and  spend  the  day  before  be  re- 
moved ;  that  Jim  Wells  saw  appellant  at  his 
(Jim  Wells')  store  and  told  appellant  the 
word  deceased  bad  requested  him  to  com- 
municate to  Lily,  and  asked  appellant  if  he 
would  not  tell  lily,  so  as  to  save  him  (Jim 
Wells)  the  trip  himself  to  deliver  the  mes- 
sage; tbat  in  that  conversation  at  that  time 
appellant  tried  to  tell  him  of  the  trouble  be- 
tween him  and  deceased  and  said  to  Jim 
Wells,  "The  more  I  see  of  him  [deceased]  or 
think  of  him  the  more  I  bate  him."  There  is 
no  question  but  that  the  testimony  in  this 
case  was  amply  sufficient  to  show  that  ap- 
pellant bad  the  motive  to  kill  deceased,  and 
tbat  no  other  bad  such  motlTSi 


The  evidence  further  shows  that  for  some 
time  prior  to  the  Sunday  of  the  nigbt  on 
which  deceased  was  killed  there  bad  been 
considerable  rain,  and  tbat  the  country  was 
muddy  and  wet.  It  also  showed  tbat  it  rain- 
ed tbat  Sunday  morning;  .  that  the  ratn 
ceased  about  or  before  noon  tbat  day,  and 
that  it  bad  not  rained  from  that  time  on  for 
some  time,  and  not  until  after  the  tracking 
and  other  evidence  to  which  we  will  now  call 
attention.  Very  soon  after  the  shooting  offi- 
cers who  lived  several  miles  away  were 
phoned  about  it,  and  as  soon  as  they  could 
went  to  the  scene.  They  reached  deceased 
before  be  died.  The  nigbt  of  tbe  killing  was 
a  very  dark  nigbt.  No  attempt  was  made 
tbat  night  to  track  the  assassin,  but  early 
tbe  next  morning  tbe  officers  and  others  did 
attempt  to  track  blm.  They  found  where  he 
had  stood  very  close  to  tbe  window  on  bis 
tiptoes  when  he  flred  the  shot;  tbat  in  leav- 
ing his  foot  slipped  at  tbat  place,  but  did  not 
at  that  immediate  place  make  a  track  that 
could  be  measured  and  Identified.  He  im- 
mediately stepped  upon  Bermuda  grass,  and, 
while  bis  tracks  made  no  such  impression  on 
tbe  grass  that  they  could  be  Identified  and 
measured,  yet  be  could  be  tracked  thereby  to 
tbe  yard  fence  over  which  be  went;  tbat 
search  was  made  around  tbe  whole  yard,  and 
no  other  track  could  be  found  leaving  it,  ex- 
cept this  one  from  tbe  window.  As  soon  as 
be  got  over  the  yard  fence  lie  crossed  a  place 
where  bis  tracks  conld  be  seen,  identified, 
and  measured.  We  will  not  undertake  to 
give  tbe  details  of  tbe  evidence  establishing 
this  tracking  and  the  Identity  of  tbe  tracks. 
It  is  sufficient  to  show  that  It  established 
that  tbese  tracks  were  identified,  measured, 
and  showed  tbat  tbey  were  made  after  the 
rain  ceased  on  Sunday,  between  that  time 
and  the  Monday  morning  following.  It  is 
clear  that  the  party  making  tbe  tracks  went 
a  zigzag  route,  so  as  to  avoid  going  to  or  any 
nearer  to  the  houses  of  tbe  neighbors  than 
was  possible.  It  was  a  thickly  settled  nelgh- 
.borbood.  In  other  words,  that  be  took  such 
a  circuitous  and  zigzag  route  as  would  avoid 
going  to  every  bouse  where  be  had  to  pass, 
and  tbat  be  went  across  grass  patches  and 
places  of  that  kind  as  much  as  possible,  so  as 
to  avoid  making  distinct  tracks,  when  he 
could.  That  these  tracks,  however,  were 
traced  in  this  zigzag  route  from  tbe  house  ot 
deceased  to  appellant's,  or  to  within  20  steps 
of  appellant's  bouse,  there  can  be  no  question. 
When  they  got  within  this  distance  of  appel- 
lant's bouse  tbey  went' across  another  grass 
plat,  where  no  distinct  tracks  were  made 
which  could  be  identified.  These  tracks  were 
measured  by  tbe  officers.  All  the  testimony 
shows  tbat  a  part  of  the  time  tbe  tracks 
showed  that  the  party  was  running;  tbe  oth- 
er times,  walking.  The  route  taken,  the  ob- 
jects encountered  and  then  avoided,  would 
lead  Inevitably  to  tbe  conclusion  tbat  tbey 
were  made  at  night,  and  tbat  tbey  must  have 
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been  made  on  that  Sunday  night.    It  la  true 
that  a  part  of  the  tracking,  from  deceased's 
to  aiQ>ellant's,  only  was  fonnd  the  next  morn- 
ing.   The  officers  nor  others  did  not  attempt 
to  trace  the  tracks  from  deceased's  entirely 
to   appellant's  at  first     Some  of  the  tracks 
were  not  discovered  till   Tuesday  morning, 
and  they  were  not  traced  all  the  way  until 
Thursday     morning.      The    testimony     also 
showed  that  these  same  tracks  were  traced 
from  about  half  way  from  appellant's  to  de- 
ceased's house,  going  from  the  direction  of 
appellant's  to  deceased's  and  they  were  trac- 
ed practically  clear  ap  to  deceased's  hoase. 
The  distance  on  an  air  line  between  appel- 
lant's and  deceased's  was  shown  by  actual 
measurement  to  be  1.8  miles.    The  distance 
traTeled  In  said  islgzag  manner  from  deceas- 
ed's to  appellant's  was  shown  by  actual  meas- 
urement to  have  been  2.59  miles.    The  wit- 
nesses In  testifying  on  the  trial,  had  before 
them  a  map  drawn  to  scale  showing  these 
distances,    and   the    route    taken   by    these 
tracks  for  the  distance  found,  going  from  to- 
wards appellant's  to  deceased's  house,  and 
the   complete  route  from   deceased's   house 
back  to  api)eIlanfB,   and  this   was  all  ex- 
plained and  Illustrated  by  the  several  wlb- 
nesses.  In  testifying  on  the  trial,  very  much 
better  than  can  be  shown  in  any  statement 
of  facts.    Appellant  at  no  time  after  the  kill- 
ing went  to  the  home  of  the  deceased.    The 
next  morning  when  the  officers  went  to  his 
borne  they  told  blm  that  they  knew  he  was 
klnfolks  of  deceased,  and  thought  he  could 
tell  them  something  about  the  killing.    They 
found  him  and  his  father  together  in  his  lot 
When  the  officers  said  this  to  him,  his  father 
said,  "Yes,  I  knew  what  yon  were  up  to  when 
I  saw  you  coming,"  and  "I  told  the  children 
last  night  tliat  I  knew  somebody  would  lay  it 
on  Andy."    One  of  the  officers  then  asked  ap- 
pellant where  he  was  at  the  time  of  the 
shooting,  and  he  said  he  was  out  at  the  lot 
getting  ready  to  go,  and  his  wife  heard  it 
over  the  telephone.    The  officers  asked  him 
why  he  didn't  go  to  deceased's,  and  he  said 
he  didn't  know;   that  he  was  at  the  lot  get- 
ting ready  to  go,  and  decided  it  was  best  not 
to  go.    He  said  his  wife  heard  it  over  the 
telephone  while  he  was  getting  ready  to  go. 
He  didn't  then  tell  the  officers  bow  be  had 
heard  of  the  killing.    The  officers  thereupoii 
told  appellant  that  they  wanted  bis  gun  and 
ammunition.    He  went  into  the  house,  got 
his  double-barrel  shotgun  and  several  cart- 
ridges, and  brought  them  to  the  officers.    The 
officer  testified  that  one  barrel  of  the  gun 
had  been  recently  fired.    The  officers  took 
cliarge  of  the  gun  and  of  the  cartridges. 
Some  of  them  were  produced,  identified,  and 
introduced  in  evidence  on  the  trial.    One  of 
them  was  unloaded  on  the  examining  trial  of 
the  case,  and  found  to  be  loaded  with  L>omo 
buckshot    Nearly  halfway  between  deceas- 
ed's and  appellant's  house,  on  the  route  the 
officers  found  these  tracks,  going  from  de- 
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ceased's,  they  also  fonnd  an  empty  shotgun 
shell,  which  was  shown  not  to  have  been 
wet  or  rained  upon.  It  corresponded  exactly 
with  the  other  shells  they  got  from  appellant. 
The  doctor  and  the  officer  probed  the  wound 
of  the  deceased  immediately  after  he  died, 
and  found  not  only  the  wadding  and  a  part 
of  the  glass  of  the  window  in  the  wound,  but 
also  found  Lomo  buckshot  therein,  which  cor- 
responded exactly  vrith  the  shot  taken  ont  of 
one  of  the  cartridges  delivered  by  appellant 
to  the  officers.  On  the  morning  they  arrested 
appellant  they  found  in  his  house  a  pair  of 
his  shoes  which  had  fresh  mud  all  over 
them.  They  were  Identifled  unquestionably 
a£  his  shoes,  and  were  Introduced  in  evidence 
on  the  trial.  The  measurements  of  the  tracks 
found  by  the  officers  and  others  correspond- 
ed with  these  shoes  of  appellant  Said  tracks 
were  unquestionably  shown  to  have  been 
made  by  some  one  who  was  plgeoivtoed.  The 
testimony  showed  that  appellant  was  pigeon- 
toed,  and  that  no  other  person  In  that  coun- 
try was  known  to  be  pigeon-toed. 

[2]  As  stated,  we  have  not  attempted  to 
give  all  the  testimony  nor  detail  it  except  in 
some  instances.  Appellant's  defense  was  ali- 
bi. The  court  properly  submitted  this  to  the 
Jury,  and  the  jury  found  against  him.  We 
have  not  stated  the  evidence  in  various  par- 
ticulars which  might  tend  in  some  measure 
to  weaken  the  state's  evidence  or  the  conclu- 
sions from  it  which  we  have  given  above. 
This,  as  we  understand,  is  not  necessary 
when  the  Insufficiency  of  the  evidence  is  at- 
tacked as  not  sustaining  the  verdict  All 
these  matters  were  for  the  Jury.  They  pass- 
ed upon  all  of  them,  and  the  question  this 
court  determines  Is  whether  from  the  evi- 
dence the  jury  were  justified  in  finding  the 
verdict  they  did.  The  fact  tliat  the  jury 
might  have  been  justified  in  believing  appel- 
lant's contentions  and  acquitting  him,  when 
the  jury  had  all  the  evidence  before  them, 
cannot  militate  against  the  verdict,  when  the 
evidence  was  sufficient  to  sustain  it  In  our 
opinion,  the  evidence  was  sufficient  to  justify 
the  jury  to  believe  that  appellant  and  no  oth- 
er killed  the  deceased,  and  excluded  any  rea- 
sonable hypothesis  that  any  other  killed  him. 
In  other  words.  It  met  the  requisites  of  cir- 
cumstantial evidence  which  was  aptly  charg- 
ed by  the  court  Therefore  we  cannot  dis- 
turb the  verdict  of  the  jury. 

[3]  Appellant  made  no  complaint  of  the 
charge  of  the  court  He  lias  only  four  bills 
of  exceptions.  These  are  about  the  same 
subject-matter  and  can  be  stated  together, 
which  we  do.  In  one  it  is  shown  that  while 
Mrs.  Wells,  deceased's  widow,  was  on  the 
stand,  she  was  about  to  relate  the  statement 
made  by  her  husband  within  about  two  min- 
utes from  the  time  he  was  shot  which  stater 
ment  was  "Andy  Shamblin  done  this,"  to 
which  appellant  objected.  The  trial  judge 
thereupon,  for  the  purpose  of  satisfying  him- 
self whether  or  not  the  statement  was  res 
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geste,  asked  the  witness,  In  the  presence  and 
bearing  of  the  Jury,  these  questions: 

"Q.  Waa  there  a  li^ht  in  the  house?  A.  Yes, 
sir ;  there  was  a  light  setting  on  the  dresser, 
between  him  and  the  wall.  Q.  Was  Mr.  Wella 
setting  with  his  back  to  the  window?  A.  Yes, 
sir;  kinder  sideways.  Q.  Do  you  know  which 
way  bis  face  was  turned  when  be  was  shot? 
A.  Yes,  sir;  toward  the  east.  Q.  What  direc- 
tion would  that  be  from  the  window?  Was 
it  from  the  window,  or  quartering  from  the 
window?  A.  It  was  quartering  from  it;  when 
he  was  shot  his  head  went  against  the  window 
facing.  Q.  What  direction  was  the  window 
from  where  he  was  shot?  A.  North.  Q.  He 
dropped  his  head  back?  A.  Yes,  sir.  Q.  Could 
you  say  whether  be  turned  to  one  side  or  the 
other?  A.  No,  sir;  I  don't  think  he  did.  Q. 
How  long  after  the  shot  was  fired  before  be 
made  the  statement  you  started  to  relate?  A. 
Just  about  two  minutes,  he  said  Andy  Sham- 
blin  done  this,  and  I  ran  to  the  telephone  and 
then  back  to  him,  and  he  fainted." 

The  court  thereupon  overruled  appellant's 
objections,  and  permitted  the  witness  to  so 
testify.    Appellant's  objections  were — 

"that  said  question  was  leading,  and  said  ac- 
tion of  the  covrt  was  calculated  to  and  did  lead 
the  jury  to  believe  that  the  court  thought  that 
the  deceased  saw  the  person  who  shot  him,  and 
was  very  prejudicial  and  injurious  to  his  rights." 

The  court  in  allowing  this  bill  qualified 
It  by  stating,  among  other  things,  as  fol- 
lows: 

"(1)  As  shown  by  the  bill  itself,  this  ques- 
tioning of  Mrs.  WeUs  was  done  by  me  for  the 
purpose  of  determining  the  character  of  testi- 
mony; that  is,  whether  it  was  res  gestae  or  not. 
(2)  From  this  examination,  as  well  as  from  all 
the  other  evidence  relating  to  the  same  matter, 
it  is,^  was  and  is  manifest  that  the  statement 
of  deceased  waa  res  gestee  evidence,  and  was  ad- 
missible as  such,  ft  is  equally  manifest  that 
said  statement  of  deceased  was  the  statement 
of  a  fact  within  the  knowledge  of  deceased, 
which  was  res  gestte  of  the  transaction.  It 
cannot  be  disputed  that  the  evidence  disclosed 
that  at  the  time  of  the  shooting  deceased  was 
sitting  with  hia  back  quartering  toward  the 
window  north,  with  hia  face  quartering  east, 
with  his  left  eye  toward  direction  from  which 
shot  came,  that  when  he  was  shot  he  fell  with 
bis  head  against  the  window  facing  from  which 
the  shot  that  killed  him  came.  Why  might  he 
not  have  seen  who  shot  him?  Who  can  dispute 
that  he  did  see?  The  court  had  a  right  to 
know  all  this,  to  determine  the  admissibility  of 
the  testimony,  and  the .  jury  had  a  right  to 
know  it,  to  enable  them  to  judge  of  the  weight 
of  the  testimony." 

In  onr  opinion,  the  questions  were  not 
leading,  and  the  court,  under  the  circum- 
stances did  not  err  In  asking  them;  nor 
could  the  jury  be  misled  by  the  court's  action, 
as  claimed  by  appellant. 

[4]  The  next  bill  Is  to  the  said  evidence  of 
Mrs.  Wells  that  the  deceased  made  the  state- 
ment to  her  as  shown,  "Andy  Shamblln  done 
this."  His  objection  to  this  was  that  it  was 
deceased's  supposition,  conclusion,  and  opin- 
ion with  reference  to  who  shot  him,  was 
hearsay,  and  not  binding  on  him. 

The  next  bill  Is  to  said  testimony  of  this 
witness  because,  In  effect.  It  did  not  come 
within  the  doctrine  of  a  dying  statement. 
It  Is  sufflcient  as  to  this  to  say  that  it  was 
not  offered  nor  admitted  as  such.  It  was 
offered  and  admitted  as  res  gests. 


The  next  bill  shows  that  while  the  state's 
witness  J.  E.  Wells  was  on  the  stand  be 
testified:  "I  asked  Ben  (deceased)  who  did 
this,  and  he  said  Andy  Shamblln;"  and 
"I  then  asked  him,  'Can't  you  be  mistaken?' 
and  he  said,  'No ;  it  was  Andy  Shamblin.'  " 

In  approving  these  three  last  bUls,  the 
court  explained  and  qualified  them  as  fol- 
lows: 

"(1)  The  testimony  referred  to  in  this  bill 
waa  admissible  aa  res  gestae  of  the  transaction. 
As  I  view  it,  in  the  light  of  all  the  other  testi- 
mony relating  to  the  particular  matter,  St  waa 
the  statement  of  a  fact  which  was  within  the 
knowledge  of  deceased.  (2)  Any  careful  perusal 
of  the  statement  of  facts  will  convince  any  can- 
did seeker  for  the  truth  of  the  transaction  that 
deceased  might  have  seen  and  known  who  shot 
him.  It  is  manifest  that  he  could  have,  and  I 
think  he  did  see,  by  the  light  which  shone  out 
of  the  window  through  which  he  was  shot,  or 
by  the  flash  of  the  gun  in  the  involuntary  and 
lightening  like  glance,  which  he  could  and  must 
have  cast  in  the  direction  from  which  shot  came, 
who  shot  him.  His  face  was  quartering  from, 
facing  east,  the  window  was  north  of  him,  the 
light  shone  out  that  window,  the  shot  came  from 
outside  through  the  window,  deceased  fell  to- 
ward with  his  face  on  window  facing,  and  hia 
left  eye  toward  this  window.  See  testimony 
of  Mrs.  Wells,  the  wife  of  deceased,  and  the 
only  other  eyewitness  to  shooting.  (3)  When 
Jim  Wells  waa  on  the  witness  stand  testifying, 
he  narrated  the  statement  that  deceased  told 
him,  very  ahortly  after  he  got  to  him,  that  de- 
fendant Shamblin  had  shot  him.  Defendant's 
counsel  neither  objected  to  this  testimony  nor 
moved  to  exclude  it.  Defendant's  counsel  vig- 
orously cross-examined  Jim  Wells,  endeavoring 
to  prove  a  slightly  different  verbiage  to  the 
statement  made  by  deceased.  And  as  a  feature 
of  their  defense,  defendant's  connsel  introduced 
as  their  witnesses  and  offered  the  testimony  of 
Miss  Lily  (Alice)  Wells  (daughter  of  deceased), 
Tom  Flemming,  and  others,  and  proved  slightly 
different  statements  made  to  them  by  deceased 
from  those  statements  made  by  deceased  to  Mrs. 
Wella  and  to  Jhn  Wells,  but  all  to  the  same 
effect,  to  wit,  that  defendant  shot  him.  all  of 
which  win  be  seen  by  perusal  of  statements  of 
facts.  (4)  Certainly  defendant  cannot  blow  hot 
and  cold  upon  the  same  testimony ;  that  is,  can- 
not be  justified  in  complaining  at  one  version, 
and  yet  permitted  to  rely  upon  and  urge  an- 
other. If  there  was  error  in  admitting  Mrs. 
Wells'  testimony  as  to  this  res  gestae  evidence 
— ^which  I  do  not  concede — then  anch  error  was 
rendered  harmless  by  defendant's  counsel  vol- 
untarily offering  another  version  of  the  same 
testimony." 

Appellant  accepted  each  of  these  bills  wltb 
the  said  explanation  and  qualification,  and 
is  bound  thereby. 

In  discussing  the  admission  of  res  gestae, 
this  court,  through  Presiding  Judge  White, 
said:  "It  is  indispensable,  to  a  correct  un- 
derstanding of  every  transaction,  that  every 
act  attending  it,  verbal  as  well  as  physical, 
by  whomsoever  It  may  be  committed,  be 
placed  before  the  court  for  Its  enlightenment. 
This  rule  as  to  res  gestae  overrides  all  other 
rules  known  to  the  law  governing  the  admla- 
slblUty  of  testimony."  Cook  v.  State,  22 
Tex.  App.  526,  8  S.  W.  749.  Even  the  dec- 
larations of  the  wife.  If  res  gestae,  are  ad- 
missible against  her  husband  when  on  trial, 
even  though  she  does  not  testify  at  all  In 
the  case.    Cook  t.  State,  supra;   Bobbins  r. 
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state,  166  S.  W.  529.  See,  also,  Wilson  v. 
State,  49  Tex.  Cr.  R.  68,  90  S.  W.  312 ;  Ken- 
ney  v.  State,  T9  S.  W..  817,  65  L.  R.  A.  316. 
Declarations  made  by  a  peraon  wbo  la  incom- 
'  petent  to  testify  are  admissible  as  res  gestte. 
Section  343,  Branch's  Crim.  Law,  and  cases 
cited  by  him.  "The  fact  that  the  statement 
Is  wholly  or  partially  the  opinion  or  conclu- 
sion ot  the  declarant  does  not  of  necessity 
render  it  Inadmissible  if  It  is  a  part  of  the 
res  gestte.  Especially  if  the  statement, 
though  on  its  face  might  be  a  conclusion,  is 
made  as  a  statement  of  fact"  11  Ency.  Ev. 
p.  318.  "It  is  not  necessary  that  the  declara- 
tion be  a  statement  of  fact  to  be  admissible ; 
a  mere  exclamation  may  constitute  part 
of  the  res  gestse,  •  •  •  although  It  does 
not  directly  state  a  fact"  11  Ency.  Bv.  p.  320. 
In  this  connection,  see,  also,  3  Wig.  on  Bv.  { 
1751,  and  1  Wig.  on  Ev.  {§  656-658.  The  rules 
as  to  what  are  res  gestte  statements,  and  when 
admissible,  are  so  stated,  and  the  many 
cases  of  this  court,  establishing  and  sustain- 
ing them,  by  Mr.  Branch  in  section  339  of 
his  Criminal  Law,  that  a  mere  reference 
thereto  is  sufficient  This  court  In  the  last 
few  years  and  up  to  the  present  time  has  so 
frequently  discussed  and  stated  these  rules, 
citing  the  authorities,  that  we  regard  it  as 
entirely  unnecessary  to  again  state  and  dis- 
cuss them.  We  merely  cite  a  few  of  them. 
Ralner  v.  State,  148  S.  W.  735;  Ward  r 
State,  159  S.  W.  272;  Benn  v.  State,  64  Tex. 
Cr.  B.  63,  143  S.  W.  168;  Girtman  v.  State, 
164  S.  W.  1010,  and  the  authorities  dted 
In  those  decisions. 

In  our  opinion,  the  eyidence  objected  to 
was  res  gestte,  and  admitted  in  compliance 
with  all  the  rules  on  the  subject  established 
by  the  authorities. 

Sentence  of  the  court  in  this  case  was  for 
a  specific  10  years,  as  found  by  the  verdict 
of  the  jury.  The  judgment  will  here  be  re- 
formed in  accordance  with  the  recent  stat- 
ute, and  so  reformed  will  be  affirmed. 


BASKINS  ▼.  STATE.     (No.  8324.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  9, 
1914.) 

1.  Cbiminal  Law  (J  205*)— CaiinBtAi,  Pbosx- 

CUTJON  —  CSOMMENCEMENT  —  COMPX^AINT  — 

Wabbant  or  Abrest. 

Thongh  Const  art.  1,  I  10,  and  Code  Cr. 
Proc.  1911,  arts.  4,  447,  provide  that  no  person 
shall  be  trind  and  convicted  of  a  felony  except 
on  the  indictment  of  the  grand  jury,  an  indict- 
ment is  not  necessary  to  the  commencement  of  a 
criminal  prosecution  which  may  be  initiated  by 
the  filing  of  a  complaint  with  a  justice  of  the 

fieace  charging  accused  with  the  commission  of  a 
elooy,  the  issuance  of  a  warrant  of  arrest  there- 
on, and  the  arrest  of  accused  thereunder  by  a 
proper  officer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  410.  412%;  Dec.  Dig.  { 
205.»] 


2.  HrSBATTD  ARD  Wu*  (i  302*)— Abandon- 
iiBNT  —  Seduction  —  ''CoMiatN cement  of 
Pbobectjtion." 

The  filing  of  a  complaint  for  seduction  be- 
fore a  justice  of  the  peace,  the  issuance  of  a  war- 
rant, and  accused's  arrest  thereunder,  constitut- 
ed the  commencement  of  a  prosecution  aaainst 
him  for  seduction  within  Pen.  Code  1911,  art 
1450,  declaring  that  if,  after  the  commencement 
of  a  prosecution  for  sieduction,  defendant  shall 
marry  the  complainant,  and  thereafter  abandon 
her,  etc.,  he  shall  be  guilty  of  a  felony. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  1100;   Dec.  Dig.  §  302.* 
For  other  definitions,  see  Words  and  Phrases. 
Elrst    and    Second    Series,    Commencement   of 
Prosecution.] 

8.  Seduction  ({  36*)  —  Devxnbkb  —  Offeb  of 

Mabbiaoe. 

Offer  of  marriage,  in  order  to  constitnte  a 
defense  to  seduction,  must  be  made  before  ac- 
cused pleads  to  the  indictment  for  seduction. 

.[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  S  62;  Dec.  Dig.  $  36;*] 

4.  Indictment  awd  Iniobvatioit  (8  119*)— 

swbpl0saoe. 

Where  an  indictment  for  wife  abandonment 
after  marriage  in  order  to  escape  prosecution 
for  seduction  alleged  that  a  complaint  had  been 
filed  in  a  justice  court  of  M.  county,  the  further 
words,  "precinct  No. of  are  surplusage. 

[Ei.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  311-314;  Dec. 
Dig.  S  119.*] 

6.  Cbiminal  Law  (J  400*)— Best  Evidence— 

Becobdb. 

In  a  prosecution  for  wife  abandonment  aft- 
er marriage  to  escape  prosecution  for  seduction, 
the  complaint  and  warrant,  or  properly  certified 
copies  thereof,  on  which  accused  was  arrested 
for  the  seduction  constituted  the  best  evidence  of 
the  institution  of  such  a  prosecution,  prior  to 
the  marriage,  and,  such  documents  not  having 
been  shown  to  have  been  lost  or  destroyed,  it 
was  error  to  permit  oral  proof  thereof  by  the 
district  attorney  who  drew  the  complaint  and 
the  justice  of  the  peace  who  filed  the  same  and 
issued  the  warrant 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  879-886,  1208-1210;  Dee. 
Dig.  i  400.*] 

6.  Cbiminal  Law  ({  400*)— Best  Evidence— 
Pabol  Pboof. 

Accused  having  abandoned  bis  wife,  whom 
he  married  to  stop  prosecution  for  seduction,  the 
state  could  prove  by  parol  that  a  complaint  for 
seduction  was  prepared  by  the  district  attor- 
ney, furnished  to  the  wife's  father,  delivered  to  a 
justice  of  the  peace,  and  that  he  issued  a  war- 
rant thereon  under  which  accused  was  arrested, 
as  bearing  on  the  pendency  of  the  prosecntion 
for  seduction  at  the  time  of  the  marriage,  and 
this  regardless  of  the  fact  that  the  justice  did 
not  pnt  his  file  mark  on  the  complaint  or  docket 
the  case,  and  decline  to  have  anything  further 
to  do  with  it,  and  made  the  warrant  returnable 
before  another  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  870-886,  1208-1210;  Dec. 
Dig.  i  400.*] 

7.  HtJSBAND  and  Wife  (f  313*)— Abandon- 
ment—Evidence. 

In  a  prosecution  for  abandonment  of  a  wife 
and  marriage  to  avoid  prosecution  for  seduction, 
evidence  of  the  justice  before  whom  the  seduction 
prosecution  was  instituted  that  he  was  justice  of 
precinct  No.  7  in  M.  county,  Tez.,  was  admis- 
sible. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  t  1110;    Dec.  Dig.  i  313.*1 
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8.  HUSBAKD   AND   WlFE    (I    313*)  — ABANDON- 

ment^-Tbeatment  of  Wiij:— Evidence. 
Where  a  wife  was  married  to  avoid  a  hnEh 
band's  prosecutioii  for  seduction  and  taken  to 
the  home  of  hla  parents,  evidence  as  to  the  treat- 
ment she  received  from  her  husband's  mother 
and  other  members  of  the  family  in  his  absence, 
of  wiiich  he  was  informed,  and  that  this  was 
such  as  to  force  her  to  leave,  was  admissible  in 
a  prosecution  against  him  for  abandonment  to 
show  that  she  did  not  leave  him  voluntarily. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
me.  Cent.  Dig.  {  1110;   Dec.  Dig.  {  313.  •] 

9.  Husband  and  Wira  (§  814*)— Abandon- 
ment —  DEFENfiEB  —  Acts  JusTirriNa  Dr- 

■•         VORCE. 

Where,  in  a  prosecution  for  a  wife  abandon- 
ment after  marriage  to  avoid  prosecution  for  se- 
duction, accused  defended  on  the  ground  that  the 
wife  had  been  guilty  of  acts  which  would  entitle 
him  to  a  divorce,  the  court  properly  submitted 
such  matters  in  general  terms  tor  finding,  and 
refused  to  select  certain  facts  showing  or  tending 
to  show  acts  or  outrages  or  cruelties,  or  aban- 
donment or  not,  and  tell  the  jury  that  they 
would  or  would  not  be  sufficient  to  authorize  a 
conviction  or  require  acquittal,  since  such  charge 
would  be  on  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1111;   Dec.  Dig.  g  314.*] 

10.  Husband  and  Wife  (|  304*)— "Abandon- 
ment"— Acts  Constituting. 

Temporary  absence  of  the  husband  from  his 
wife,  with  her  consent,  while  at  work,  without 
an  intention  to  abandon  her,  does  not  constitute 
aq  abandonment,  but  proof  that  he  refused  to 
furnish  her  a  home,  except  with  bis  parents  and 
tlieir  family,  and  that  they  so  abused  her,  with 
his  knowledge,  as  to  force  her  to  leave,  was  suf- 
Gcent  to  constitute  abandonment. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1102;   Dec.  Dig.  i  804.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandonment] 

Appeal  from  Dlatrict  Court,  Coryell  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Bob  Baskins  was  convicted  of  wife  aban- 
donment after  seductioD,  and  he  appeals. 
Reversed  and  remanded. 

Mears  &  Watklnjs,  of  Gatesville,  and  Wil- 
liams &  Williams,  of  Waco,  for  appellant 
C  B.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 


PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  the  offense  of  abandonment  aft- 
er seduction  and  marriage,  under  article 
1450,  P.  C,  which  la: 

"If  any  person,  by  promise  of  marriage,  shall 
seduce  an  unmarried  female  under  the  age  of 
twenty-five  years,  and  shall  have  carnal  knowl- 
edge of  such  female,  and  if,  after  prosecution 
has  begun,  the  parties  marry  each  other,  at  any 
time  before  the  defendant  pleads  to  the  indict- 
ment before  a  court  of  competent  jurisdiction, 
and  if  the  defendant  within  two  years  after  said 
marriage,  without  the  fault  of  his  said  wife,  such 
fault  amounting  to  acts  committed  by  her  after 
said  marriage  as  would  entitle  him  to  a  divorce 
under  the  laws  of  this  state,  shall  abandon  her 
or  refuse  to  live  with  her,  or  shall  be  so  cruel  to 
her  as  to  compel  her  to  leave  him,  or  shall  be 
guilty  of  such  outrages  or  cruelties  towards  her 
as  to  make  their  living  together  insupportable, 
thereby  leaving  her  or  forcing  her  to  leave  him 
and  live  apart  from  each  other,  shall  be  guilty 
of  the  offense  of  abandonment  after  seduction 
and  marriage ;  and  any  person  convicted  of  said 


offense  shall  be  confined  In  the  penitentiary  for 
a  term  not  less  than  two  nor  more  than  ten 
years ;  and  said  marriage  shall  be  no  bar  to  the 
qualifications  of  said  female  to  testify  against 
the  defendant;  and  the  female  so  seduced  and 
subsequently  married  and  abandoned,  as  herein  ' 
provided,  shall  be  a  competent  witness  against 
said  defendant" 

The  gist  of  this  offense,  after  the  seduc- 
tion and  marriage  Is  shown,  is  that  if  without 
the  woman's  fault  such  as  would  entitle  bim 
to  a  divorce :  (1)  He  shall  abandon  her ;  (2) 
or  refuse  to  live  with  her;  (3)  or  shall  be  so 
cruel  to  her  as  to  compel  her  to  leave  him; 

(4)  or  shall  be  guilty  of  such  outrages  or 
cruelty  towards  her  as  to  make  their  living 
together  insupportable,  thereby  leaving  her; 

(5)  or,  under  the  same  circumstances,  forcing 
her  to  leave  him,  under  these  latter  two,  and 
live  apart  from  eath  other — then  he  has  com- 
mitted this  offense. 

The  indictment  herein  was  filed  in  the 
lower  court  on  July  22,  1914.  After  the  nec- 
essary formal  allegations  of  the  organiza- 
tion of  the  grand  Jury,  etc.,  it  alleged  that 
appellant,  on  or  about  May  31,  1913,  in  Mc- 
Lennan county,  Tex.,  did  unlawfully  seduce 
Lois  Bird,  an  unmarried  woman  under  25 
years  of  age,  and  did  then  obtain  carnal 
knowledge  of  her  by  means  and  in  virtue  of 
a  promise  of  marriage  to  her,  and  that  there- 
after on  or  about  September  29,  1913 — 

"a  complaint  was  duly  filed  in  the  justice  court 

of  precinct  No. of  McLennan  county,  Tex., 

charging  him,  the  said  Bob  Baskins,  in  due  form 
of  law,  with  the  offense  of  seducing  her,  the  said 
Lois  Bird,  as  aforesaid,  and  that  thereafter,  to 
wit,  and  after  said  prosecution  was  begun  as 
aforesaid,  and  while  he,  the  said  Bob  Baskins, 
was  under  legal  arrest  following  the  filing  of 
said  complaint,  and  before  a  proper  grand  jury 
of  McLennan  county,  Tex.,  had  been  duly  and 
legally  organized  and  impaneled  following  said 
complaint,  and  before  such  grand  jury  could 
have  acted  upon  the  matters  and  things  set  forth 
in  said  complaint,  and  before  such  proper  and 
legal  grand  jury  could  have  returned  an  indict- 
ment charging  bim,  the  said  Bob  Baskins,  with 
the  offense  of  seducing  her,  the  said  Lois  Bird, 
as  aforesaid,  and  on  tbe  SOth  day  of  September 
1913,  and  before  he,  the  said  Bob  Baskins,  had 
pleaded  to  said  indictment  before  a  court  of  com- 
petent jurisdiction,  be,  the  said  Bob  Baskins,  did 
then  and  there  make  a  proposal  of  marriage  to 
her,  the  said  Lois  Bird,  and  the  said  Bob  Bas- 
kins and  the  said  Lois  Bird  did  then  and  there 
marry  each  other :  and  that  thereafter,  to  wit, 
on  or  alx>ut  the  loth  day  of  January,  1914,  and 
without  fault  on  the  part  of  his  said  wife,  tbe 
said  Jjois  Bird  Baskins,  such  fault  amounting 
to  acts  committed  by  her,  the  said  Lois  Bird 
Baskins,  after  said  marriage  as  would  entitle 
him,  the  said  Bob  Baskins,  to  a  divorce  under 
the  laws  of  the  state  of  Texas,  and  in  the  county 
of  Coryell  and  state  of  Texas,  he,  the  said  Bod 
Baskins,  did  then  and  there  unlawfully  abandon 
her,  the  said  Iiois  Bird  Baskins,  and  did  then 
and  there  unlawfully  refuse  to  live  with  her,  the 
said  Lois  Bird  Baskins,  and  did  then  and  there 
and  thereafter  live  apart  from  her,  the  said  Lois 
Bird  Baskins ;  and  that  the  said  Bob  Baskins, 
after  said  marriage,  was  guilty  of  such  outrages 
and  cruelties  towards  her.  the  said  Lois  Bird 
Baskins,  as  to  make  their  living  together  insup- 
portable, thereby  leaving  her  and  forcing  her  to 
leave  him,  and  causing  theoi  to  Uve  apart  from 
each  other." 
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From  tbis  Indictment  it  will  be  seen  that  it 
based  this  prosecntioa  on  four  of  the  five 
grounds  enumerated  in  the  statute,  to  wit: 
That  without  her  fault  (1)  he  abandoned  her ; 
(2)  be  refused  to  Uve  with  her;  (4)  he  was 
guilty  of  such  outrages  and  cruelties  towards 
her  as  to  make  their  living  together  insup- 
portable, thereby  leaving  her;  and  (5)  he 
thereby  forced  her  to  leave  him,  causing 
them  to  live  apart  from  each  other. 

Appellant  made  a  motion  to  quash  the  in- 
dictment on  five  grounds:  (1)  That  the  fil- 
ing of  the  complaint  and  Issuing  the  warrant 
ot  arrest  aUeged  is  insufficient  to  amount  to 
the  beginning  of  the  prosecution  for  seduc- 
tion; (2)  that  a  prosecution  for  a  felony 
cannot  begin,  or  is  not  begun,  until  an  indict- 
meat  has  been  preferred  by  a  proper  grand 
jury ;  (3)  it  foils  to  allege  that  an  indictment 
bad  been  preferred  by  a  grand  jury  charging 
blm  with  seduction  before  he  married  Lois 
Bird;  (4)  it  falls  to  designate  the  particular 
court  in  which  such  prosecution  was  pending 
against  him  for  the  aUeged  seduction;  (5) 
that  the  attempt  to  charge  him  with  outrages 
and  cruelties  towards  Lois  Bird  Is  vague  and 
Indefinite,  and  fails  to  set  out  the  alleged 
acts  of  outrages  or  cruelty  relied  upon,  and 
is  insufficient  to  put  him  upon  notice  of  what 
of  said  acts  he  is  called  upon  to  meet 

[1]  These  first  three  grounds  present  sub- 
stantially the  same  question.  It  is  true  that 
our  Constitution  (article  1,  !  10)  and  statute 
(C.  C.  P.  arts.  4,  447),  in  effect,  expressly  pro- 
vide that  no  person  shall  be  finally  tried 
and  convicted  of  a  felony,  except  upon  Indict- 
ment of  a  grand  Jury ;  yet  neither  nor  all  of 
these  provisions  undertake  to  say  and  do  not 
say,  that  the  filing  of  a  complaint  with  a 
Justice  of  the  peace  charging  an  accused  with 
the  commission  of  a  felony  and  the  issuance 
thereon  of  a  warrant  ot  arrest,  and  his  ar- 
rest thereunder  by  the  proper  officer  is  not 
the  beginning  of  a  prosecution.  On  the  con- 
trary, we  think  our  statutes  do  provide  that 
the  ffiing  of  such  complaint  and  issuance  of 
a  warrant  thereunder  and  arrest  of  an  accus- 
ed is  a  beginning  of  the  prosecution.  Article 
26,  P.  C.  is: 

"A  'criminal  action,'  as  used  in  this  Code, 
means  the  whole,  or  any  part,  of  the  procedure 
which  the  law  provides  for  bringing  offenders  to 
Jnstice;  and  the  terms  'prosecution,'  'criminal 
prosecntion,'  'accusation,'  and  'criminal  accusa- 
tion,' are  ased  in  the  same  sense." 

• 

Article  41,  C.  O.  P.,  tells  who  ate  magis- 
trates, and,  after  enumerating  the  judges  of 
the  superior  courts,  says  that  the  justices  of 
the  peace,  mayor,  or  recorder  of  an  Inconx)- 
rated  city  or  town  is  a  magistrate.  The  next 
article  says  It  is  the  duty  of  such  magistrate, 
among  oUier  things,  "to  cause  the  arrest  of 
offenders,  by  the  use  of  lawful  means.  In  or- 
der that  they  may  be  brought  to  punishment" 
It  is  made  the  duty  of  the  peace  officers  (ar- 
ticle 44,  O.  C.  P.)  to  give  notice  to  some  mag- 
istrate ot  all  offenses  committed  within  his 
Jurisdiction,  where  he  has  good  reason  to 


believe  that  there  has  been  a  violation  of  the 
penal  laws,  and  to  arrest  offenders  even  with- 
out warrant  where  authorized,  in  order  that 
they  may  be  taken  before  the  proper  magis- 
trate or  court  and  be  brought  to  punish- 
ment It  is  made  the  duty  of  the  district 
and  county  attorneys,  within  their  respec- 
tive spheres,  to  receive  complaints  of  the 
commission  of  crime  before  indictment  and 
to  prosecute  such  matters  before  magistrates. 
It  is  also  made  the  duty  of  the  magistrate 
— justice  of  the  peace — to  take  such  com- 
plaints and  issue  his  warrant  for  the  arrest 
of  the  party ;  and  when  such  an  accused  is 
brought  before  him,  it  is  his  duty  to  examine 
into  the  truth  of  the  accusation,  to  hear  the 
testimony,  reduce  it  to  writing,  and  admit  the 
party  to  bail  binding  him  over  to  appear  be- 
fore the  grand  jury,  or  in  certain  events,  dis- 
charge him  from  custody,  if  not  shown  to 
t^ve  committed  an  offense.  Title  5,  c  3, 
C.  0.  P. 

[2}  So  that  we  think  It  clear  that  the  mak- 
ing and  filing  of  a  complaint  before  a  jus- 
tice of  the  peace  charging  an  accused  with 
a  felony,  the  issuance  of  a  warrant  thereon 
by  the  magistrate,  placing  It  in  the  hands  of 
a  peace  officer,  and  the  arrest  of  an  accused 
thereunder,  is  the  beginning  of  a  prosecution 
under  our  law  and  under  said  article  14S0, 
P.  C.  Tbe  fact  that  the  statute  prescribes 
that  the  marriage  of  the  parties  before  "the 
defendant  pleads  to  the  indictment"  must  be 
considered  with  reference  to  what  the  law 
was  aforetime.  Until  within  recent  years 
(arUcle  969,  White's  P.  O.  1895),  the  statute 
permitted  an  accused  to  escape  a  merited 
conviction  for  seduction  "if  the  parties  mar- 
ry each  other  at  any  time  before  the  con- 
viction of  the  defendant,  or  if  the  defendant 
in  good  faith  offer  to  marry  the  female  so  se- 
duced, no  prosecution  shall  take  place,  or, 
if  begun,  it  shall  be  dismissed."  Under  that 
article  and  the  construction  thereof  by  this 
court  an  accused  could  em>ennteDt  with  the 
state  and  the  seduced  woman  up  to  the  very 
time  when  the  verdict  of  the  jury  was 
bron^t  In  and  received  by  the  court 

[S]  Article  1450,  to  avoid  sndi  an  outrage 
upon  the  law  and  the  seduced  woman,  now 
requires  that,  in  order  tot  the  marriage  of  the 
parties  to  obliterate  the  offense  of  seduction, 
the  accused  must  marry  the  woman  before  he 
even  pleads  to  the  indictment  He  eannot 
watt  until  after  the  trial  has  all  occurred  and 
been  concluded  except  the  verdict  of  the  jury. 

[4]  The  fact  that  the  Indictment  alleged 
that  the  complaint  had  been  filed  "in  the 
Justice  court  of  (precinct  No. of)  Mc- 
Lennan county,  Tex.,"  omitting  the  number 
of  the  prednct,  does  not  vitiate  the  indict- 
ment   The  words  "precinct  No.  of," 

embraced  in  the  parentheses  above,  could  and 
should  t>e  regarded  as  surplnsagei  Goodwin 
V.  State,  168  S.  W.  275,  and  cases  there  collat- 
ed. The  Indictment  as  to  the  other  features 
folIowB  and  uses  the  language  of  the  stat- 
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ute  snbstantlany,  tf  not  literally,  and  Is  raf- 
fldent. 

[f ]  In  the  prosecution  for  tbls  offense,  and 
under  the  Indictment  herein,  it  was  necessary 
for  the  state  to  prove  that  a  prosecution  for 
seduction  of  this  girl  by  appellant  had  been 
begun  by  a  complaint  so  charging,  and  that 
a  warrant  directing  his  arrest  therefor  was 
issued.  The  complaint  itself  and  the  warrant, 
or  properly  certified  copies  thereof,  should  be 
Introduced  to  show  this.  The  originals  or 
certified  copies  were,  of  course,  the  best  evi- 
dence of  their  contents.  The  state,  it  seems, 
on  the  trial  had  neither  the  originals  nor 
such  certified  copy  thereof.  It  undertook 
to  prove  them  up,  and,  in  effect,  their  con- 
tents, by  Mr.  McLellan,  the  district  attorney, 
and  the  justice  of  the  peace  to  whom  the  com- 
plaint was  delivered  and  who  issued  the  war- 
rant. Appellant  properly  objected  to  this, 
and  preserved  his  bills  of  exceptions  thereto. 
The  biUs  show  that  Mr.  Bird,  Lois'  father, 
had  Mr.  McLellan  to  prepare  a  complaint 
against  the  accused ;  that  be  took  it  to  Mr. 
Cosgrove,  the  justice  of  the  peace,  In  McLen- 
nan county,  Tex.,  where  the  offense  of  seduc- 
tion was  alleged  to  have  been  committed,  and 
delivered  it  to  the  justice  of  the  peace,  who 
acted  upon  It  by  issuing  a  warrant  for  the 
arrest  of  the  accused,  and  turned  both  the 
complaint  and  warrant  over  to  the  constable, 
with  directions  to  return  and  file  them  be- 
fore a  justice  of  the  peace  at  Waco,  the  coun- 
ty seat  of  McLennan  county.  Neither  of 
these  documents  are  shown  to  have  l>een  lost 
or  destroyed.  The  court  permitted  Mr.  Mc- 
Lellan, over  defendant's  objections,  to  testi- 
fy that  he  wrote  up  the  complaint  "in  due 
form  of  law  charging  this  young  man  (appel- 
lant) with  seducing  the  girl  in  McLennan 
county,"  etc.  In  our  opinion  this  was  error 
which  must  result  in  the  reversal  of  the  judg- 
ment Section  836,  Branch's  Crlm.  Law,  and 
cases  there  cited.  This  did  not  merely  prove 
the  existence  of  such  written  documents,  but 
went  further,  as  was  necessary,  and  proved 
the  substance  of  the  contents  so  as  to  show 
they,  in  fact,  charged  him  with  seducing 
said  girl,  eta 

[t]  As  qnalifled  by  the  court,  appellant's 
bill  as  to  the 'testimony  of  Mr.  Cosgrove,  the 
justice  of  the  peace,  presraits  no  error.  The 
state  could  prove,  not  the  contents  of  the  com- 
plaint or  warrant,  but  the  fact  that  a  com- 
plaint was  prepared  by  the  district  attor- 
ney, furnished  to  Mr.  Bird,  and  delivered  to 
Mr.  Cosgrove,  and  that  thereon  he  issued  a 
warrant,  and  thereunder  appellant  was  ar- 
rested, by  oral  testimony,  on  the  theory  that 
it  bad  been,  or  would  be,  shown  by  the  intro- 
duction of  the  original  complaint  and  war- 
rant, or  properly  certified  copies  thereof, 
that  they  charged  him  with  seducing  said 
girl,  etc.  The  fact,  if  it  be  such,  that  tiie  jus- 
tice of  the  peace  did  not  pat  his  file  mai^ 
on  the  complaint  and  did  not  docket  the  case 
on  his  docket,  and  refused  or  declined  to 


have  anything  further  to  do  with  the  case, 
could  make  no  difference.  If  necessary,  the 
jpstice  of  the  peace  could  have  been  forced 
to  have  put  his  file  mark  on  the  complaint, 
docket  the  case,  and  have  an  examining  trial 
of  the  accused.  Neither  did  the  fact,  if  it 
be  such,  that  the  warrant  was  returnable 
before  a  justice  of  the  peace  at  Waco  make 
any  difference.  All  these  matters,  if  the  com- 
plaint and  warrant,  or  certified  copies  of  them 
had  been,  produced  and  introduced,  or,  if 
lost  or  deetjroyedj  thetr  contents,  proven, 
would  show  a  prosecution  against  ai^Uant; 
and,  if  for  the  offense  of  seduction  of  said 
girl  and  his  actual  arrest  thereunder,  that 
this  resulted  in  his  marrying  the  girl  to  avoid 
conviction  for  seducing  her. 

[7, 1]  Neither  did  the  court  err  in  permit- 
ting the  justice  of  the  peace  to  testify  that 
the  precinct  of  which  he  was  justice  was  No. 
T  of  McLennan  county  Tex.  Neither  did  the 
court  err  in  admitting  the  testlmcmy  of  ap- 
pellant's wife  as  to  the  treatment  of  her  by 
his  mother  and  other  members  of  his  family 
in  his  absence;  the  record  and  the  qualifica- 
tion of  his  bills  on  tbia  subject  showing  that 
all  these  facts  were  communicated  to  him  by 
his  wife,  they  tending  to  show  such  treatment 
of  her  as  would  amount  to  cruel  treatment 
and  require  him  to  act  thereon  and  to,  U 
necessary,  remove  from  his  parents'  home 
and  live  with  her  elsewhere,  and  as  tending 
to  show  that  she  was  forced  to  leave  him  be- 
cause thereof  and  did  not  leave  blm  volun- 
tarlly. 

The  charge  of  the  court  on  the  subject 
that  appellant's  wife  was  an  accomplice  as 
to  the  alleged  seduction  and  requiring  her 
testimony  on  that  subject  to  be  corroborated 
was  substantially  in  accordance  with  the 
statute  and  the  many  decisions  of  this  court. 

Appellant  contends  that  the  evidence  was 
iBsufflcient  to  authorize  the  court  to  submit 
these  questions  to  the  jury  whether  or  not: 
(1)  He  had  abandoned  his  wife;  (2)  or  re- 
fused to  live  with  her;  (3)  or  that  he  was 
guilty  of  Such  cruelty  or  outrages  towards 
her  as  to  make  their  living  together  insui>- 
portable,  thereby  forcing  her  to  leave  him 
and  causing  them  to  live  apart,  eta  As  the 
case  is  to  be  reversed.  It  is  the  practice  of 
this  court  not  to  discuss  the  testimony,  and 
we  will  not  do  so  in  this  case,  but,  in  our 
opinion,  the,pvidence  was  sufficient  to  author- 
ize and  require  the  court  to  submit  these  sev- 
eral issues  to  the  jury  for  a  finding.  Ttaey 
were  the  only  issues  submitted  whidi  were 
alleged  as  a  basis  for  conviction  in  the  In- 
dictment. We  will  discuss  these  matters  to 
some  extent  in  discussing  appellant's  refused 
charges  and  his  objections  to  the  courfs 
charge. 

Appellant  contends  the  evidence  showed 
no  sednctlon  of  the  girl,  but  an  agreement  be- 
tween her  and  appellant  to  the  extent  onU 
that  be  would  marry  her  if  their  sexual  In- 
dulgence resulted  in  her  becoming  pregnant. 
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His  testimoDy  was  to  that  effect  so  as  to 
raise  the  qnestlon,  but  hers  would  show  that 
he  seduced  her  as  denounced  by  the  statute. 
She  was  amply  corroborated  by  other  facts 
and  circumstances.  The  court,  in  an  apt 
charge,  to  which  there  is  no  exception,  cor- 
rectly submitted  this  issue. 

xVppellaat  has  further  objections  to  the 
court's  charge  to  this  effect :  (1)  It  fails  suc- 
cinctly to  define  the  divorce  law  in  respect 
to  what  would  constitute  abandonment  and 
outrages  or  cruel  treatment;  (2)  It  does  not 
instruct  the  jury  what  outrages  and  cruel 
treatment  are  necessary  to  meet  the  require- 
ments of  the  statute  that  their  llTlng  togeth- 
er is  tnsuppoi'table;  (3)  it  did  not  affirma- 
tively instruct  the  Jury  that  appellant  had 
the  right  to  select  their  place  of  abode,  and, 
if  she  declined  to  live  there  or  left  there, 
be  could  not  be  guilty  of  abandoning  her.  In 
connection  with  this  last  objection  he  re- 
quested, but  the  court  refused  to  give,  this 
special  charge: 

"The  husband  has  the  right  to  designate  and 
fix  the  place  of  residence  of  the  husband  and 
wife,  and,  if  he  has  done  so,  and  the  wife  volun- 
tarily leaves  the  same,  and  fails  to  return,  the 
husband  cannot  be  guilty  of  abandonment,  so  in 
this  case.  If  yon  find  that  the  defendant  made  ar- 
rangements for  him  and  his  wife  to  live  with  his 
father,  and  that  such  arrangements  were  consist- 
ent and  in  Iceeping  with  the  husband  at  the  time, 
and  that  the  prosecutrix  in  this  case  volnntarily 
left  said  premises  and  failed  to  return  thereto, 
and  that  she  had  a  home  there  in  the  event  she 
desired  to  return,  then  the  husband  could  not  be 
guilty  of  abandoning  her,  and  that  she  did  not 
have  the  right  to  require  him  to  follow  her  up 
and  live  or  visit  at  such  place  as  she  or  her  fam- 
ily might  designate  or  think  best" 

No  special  charge  was  asked  to  cover  the 
other  objections  or  claimed  oralssions  of  the 
conrt's  charge 

The  court's  charge,  after  properly  sub- 
mitting for  a  finding  all  other  requisites  of 
fbe  offense,  on  the  matters  covered  by  the 
objections  above,  instructed  and  required  the 
Jnry  to  find  beyond  a  reasonable  doubt: 

"That  he.  the  said  Bob  Baskins,  did  then  and 
there  unlawfully  abandon  her,  the  said  Lois  Bird 
Baskins,  or  that  he  did  then  and  there  unlawful- 
ly refuse  to  live  with  her,  the  said  Lois  Bird 
SaskinB,  or  that  he,  the  said  defendant,  was  then 
and  there  guilty  of  such  outrages  and  cruelties 
towards  her.  the  said  Lois  Bird  Baskins,  as  to 
make  their  living  together  insupportable  thereby 
forcing  her  to  leave  him  and  causing  them  to 
live  apart  from  each  other,  then,  in  the  event 
yon  so  find,  you  will  convict  the  defendant  of 
the  offense  of  abandonment  after  seduction  and 
marriage,  and  assess  his  punishment,"  etc. 

Our  divorce  statute  (EL.  S.  {  4631)  author- 
izes a  divorce  in  favor  of  the  husband  when 
his  "wife  is  guilty  of  excesses,  cruel  treat- 
ment or  outrages  toward"  him,  "If  such  ill 
treatment  is  of  such  a  nature  as  to  render 
tlieir  living  together  Insupportable,  or  where 
she  shall  have  voluntarily  left  his  bed  and 
board  for  •  •  *  three  years  with  the 
Intention  of  abandonment" 

The  statute  does  not  specify  what  acts  are 
"cruel  treatment  or  outrages,"  further  than 
to  say  they  must  be  "such  a  nature  as  to  ren- 


der their  living  together  insupportable."  Nor 
does  it  define  abandonment  The  civil  courts 
have  not  undertaken  to  define  these  matters 
particularly.  In  some  cases  they  have  held 
that  certain  acts  are  not  such  cruelties  and 
outrages  which  entitle  to  divorce,  and  others 
are,  and  that  those  same  acts  under  some  dr- 
cnmstances  would  amount  to  cruelties,  etc., 
and  under  other  circumstances  they  would 
not  In  other  words,  the  effect  of  the  civil 
decisions,  largely,  if  not  wholly,  is  to  submit 
such  matters  to  a  Jury  for  tfieir  finding,  in 
general  terms,  and  control  them  by  the  cir- 
cumstances of  each  case  as  It  arises.  No 
decision  of  this  court,  so  far  as  we  can  find, 
has  undertaken  to  define  such  terms.  Our 
statute  says  (article  10,  P.  C): 

"Words  which  have  their  meaning  specially  de- 
fiined  shall  be  understood  in  that  sense,  though  It 
be  contrary  to  their  usual  meaning;  and  all 
words  used  in  this  Code,  except  where  a  word, 
term  or  phrase  is  specially  defined,  are  to  be  tak- 
en and  construed  in  the  sense  in  which  they  are 
understood  in  common  language,  taking  into  con- 
sideration the  context  and  subject-matter  rela- 
tive to  which  they  are  employed." 

And  article  58,  O.  O.  P.,  says: 

"All  words  and  phrases  used  in  this  Code  are 
to  be  taken  and  understood  in  their  uwal  accep- 
tation in  common  language,  except  where  their 
meaning  is  particularly  defined  by  law." 

[9]  It  occurs  to  us  it  would  be  improper 
for  the  trial  court  to  pick  out  certain  facts 
showing,  or  tending  to  show,  acts  of  out- 
rages or  cruelties,  or  abandonment  or  not; 
and  tell  the  Jury  they  would  or  would  not  be 
sufficient  to  authorize  conviction  or  require 
acquittal;  for  such  a  charge  would  be  on 
the  weight  of  the  evidence.  Instead,  the 
court  should,  as  be  did  in  this  case,  submit 
such  matters  In  general  terms  for  a  finding. 

We  will  try  to  illustrate  these  points  by . 
some  of  our  other  statutes   and   decisions 
thereunder. 

Article  46,  P.  C„  provides  that,  when  a 
person  does  an  act  which  would  otherwise 
be  criminal,  laboring  under  a  mistake  of 
fact,  he  is  guilty  of  no  offense.  The  next 
article  says  that  such  mistake  of  fact  must 
be  such  that  the  person  so  acting  would  have 
been  excusable  had  his  conjecture  as  to  the 
fact  been  correct ;  "and  it  must  also  be  such 
mistake  as  does  not  arise  from  a  want  of 
proper  care  on  the  part  of  the  person  com* 
mlttlng  the  offense."  The  trial  Judge,  in 
Watson  V.  State,  13  Tex.  App.  81,  undertook 
to  tell  the  jury  what  was  and  what  was  not 
proi)er  care,  under  said  articles.  But  this 
court,  after  quoting  said  two  articles,  said : 

"We  think  the  learned  judge  should  have 
given  in  charge  to  the  jury,  substantially,  the 
above  articles,  leaving  the  jury  to  determine 
from  the  evidence  in  the  case  whether  or  not, 
under  all  the  facts  and  circumstnnrcs  of  that 
particular  case,  the  mistake  of  the  defendant  if 
he  was  mistaken,  arose  from  a  want  of  proper 
care  on  bis  part.  The  question  as  toi  proper 
care,  we  think,  depends  upon  the  facts  In  each 
particular  case.  No  general  rule  can  be  pre- 
scribed in  relation  to  it.  What  would  be  proper 
en  re  in  one  case  might  be  gro.ss  negligence  in 
another.    What  would  be  proper  care  when  con- 
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sidcred  with  reference  to  one  individnal  might 
not  be  when  applied  to  another." 

To  the  same  effect  Is  the  decision  In  Hailes 
r.  State,  15  Tex.  App.  93. 

Our  statute  (P.  C.  art  1114),  in  defin- 
ing "negligent  homicide,"  says: 

"If  any  person  in  the  performance  of  a  lawful 
act  shall,  by  negligence  and  carelessness,  cause 
the  death  of  another,  he  is  guilty  of  negligent 
homicide  of  the  first  degree." 

Article  1117  says : 

"The  want  of  proper  care  and  caution  dis- 
tinguishes this  offense  from  excusable  homicide. 
The  degree  of  care  and  caution  is  such  as  a  man 
of  ordinary  prudence  would  use  under  like  cir- 
cumstances." 

Under  tliese  articles,  in  Morris  ▼.  State, 
36  Tex.  Gr.  R.  315,  33  S.  W.  539,  complaint 
was  made  that  the  trial  Judge  failed  to  give 
his  special  charge.  In  feftect,  telling  the  Jury 
what  was  and  what  was  not  negligence. 
This  court  said: 

"There  was  no  error  on  the  part  of  the  court 
in  failing  to  further  define  'negligence'  than  as 
given  in  the  main  charge.  The  charge  of  the 
court  is  in  the  following  language:  "The  degree 
of  care  and  caution  required  to  avoid  danger  is 
such  as  a  man  of  ordinary  prudence  would  have 
used  under  like  circumstances.'  This  was  in  ac- 
cordance with  the  language  of  the  statute  on  the 
subject,  and  is  in  consonance  with  the  ordinary 
definition  of  negligence." 

If  any  person,  under  our  law,  by  his  negli- 
gence causes  injury  to  another,  he  ts  liable  tn 
damages  therefor.  This  is  statutory  where 
such  negligence  results  In  death.  R.  S. 
arts.  4694,  4695.  In  our  state,  when  suits 
for  damages  first  began  to  be  brought  be- 
cause of  such  negligence.  It  was  a  question 
whether  the  trial  courts  could  charge,  as  a 
matter  of  law,  what  was,  and  what  was  not, 
negligence,  or  whether  It  had  to  be  left  to 
.  the  Jury  for  them  to  determine,  as  a  fact, 
what  was,  and  what  was  not,  negligence.  In 
T.  &  P.  Ry.  Co.  V.  Murphy,  46  Tex.  866,  26 
Am.  Rep.  272,  these  questions  first  came  be- 
fore our  Supreme  C!ourt,  wherein  Chief  Jus- 
tice Roberts,  for  that  court,  elaborately  and 
in  his  masterful  way  discussed  and  decided 
them.    In  that  case  he  stated: 

"The  [trial]  court  determined,  as  a  matter 
of  law,  that  the  fact  of  starting  the  train  in- 
stantly, upon  giving  the  signal  of  departure, 
was  an  act  of  negligence  or  misconduct  on  the 
part  of  defendant,  and  that  the  act  of  attempt- 
mg  to  get  on  a  train  moving  rapidly  was  negli- 
gence on  the  part  of  plaintiff;  hut,  if  the 
train  was  moving  slowly,  it  would  not  be  an 
act  of  negligence  on  the  part  of  plaintiff." 

He  then  states  that  it  is  only  when  the 
statute  expressly  tells  what  is,  and  what  is 
not,  negligence,  as  a  matter  of  law,  that  the 
court  can  so  tell  the  Jury;  that,  when  the 
statute  is  silent,  then  the  Jury  mast  say  what 
is  and  what  Is  not  negligence,  saying: 

"We  are  of  opinion  that  the  charge  of  the 
court  is  erroneous,  in  instructing  the  Jury  as 
if  such  laws  did  exist  as  applicable  to  this 
case,  and  in  thereby  relieving  the  Jury  from 
finding  the  fact  of  negligence,  both  as  to  plain- 
tiff and  as  to  defendant,  in  the  matteni  men- 
tioned, relating  to  each  one  respectively.  It  has 
long  been  the  settled  policy  of  the  laws  of  this 
state  to  keep  separate  and  distinct,  and  to  de- 


flue  accurately,  the  respective  functions  of  the 
Judge  and  of  the  jury  in  the  trial  of  cases,  both 
civil  and  criminal.  As  early  as  1853  the  Legis- 
lature, in  pursuance  of  this  policy,  enacted  a 
law.  that  is  still  in  force,  which  indicates  a 
radical  departure  from  the  mode  of  proceeding 
in  trials,  as  practiced  in  the  courts  of  England 
and  of  many,  if  not  most,  of  the  American 
states  wherein  the  common  law  prevails.  It 
is  as  follows :  The  judge  'shall  not  in  any  case, 
civil  or  criminal,  oiarge  or  comment  on  the 
weight  of  evidence.  He  shall  so  frame  his 
charge  as  to  submit  questions  of  fact  solely 
to  the  decision  of  the  jury,  deciding  on  and  in- 
struct them  as  to  the  law  arising  on  the  facts, 
distinctly  separating  the  questions  of  law  from 
questions  of  fact.  He  shall  not  charge  or  in- 
struct the  jury  in  any  case,  unless  the  charge 
shall  have  been  by  him  first  reduced  to  writing 
and  signed,  and  every  charge  shall  be  given 
in  the  precise  words  in  which  it  shall  have  been 
written.'  Paschal's  Dig.  ait  1464.  This  is 
mandatory  and  peremptory.  It  leaves  no  dis- 
cretion to  the  judge  as  to  whether  or  not  be 
shall  'charge  or  comment  on  the  weight  of  evi- 
dence,' or  as  to  whether  or  not  he  shall  'sub- 
mit questions  of  fact  solely  to  the  jury.'  It  is  a 
Sositive  direction  to  a  judge  as  to  what  he  shall 
o  in  the  trial  of  a  case  in  his  court,  however 
different  may  be  the  mode  of  trying  cases  in 
the  courts  of  other  countries,  of  which  he  may 
be  informed  by  law-writers  or  by  precedents. 
This  is  our  system  of  procedure.  The  Judge 
is  forbidden  by  law  either  to  aid  a  jury,  or  to 
infringe  upon  their  province  in  weighing  the 
evidence  or  in  deciding  upon  the  facts,  in  every 
case  submitted  to  them.  It  presupposes  that 
the  jury  is  as  competent  to  find  the  facts  as 
the  judge  is  to  declare  the  law.  Tliia  admits  of 
no  exception,  so  far  as  his  duty,  enjoined  by 
law,  is  concerned,  whether  the  facts  are  plain- 
ly established  by  the  evidence  for  one  side  or 
the  other,  or  are  complicated  or  doubtful." 

This  has  been  the  settled  law  of  our  state 
ever  since  that  decision. 

[1>]  However,  as  this  case  is  to  be  tried 
again,  we  think  it  would  be  proper  for  the 
court  In  his  charge.  In  substance,  to  tell  the 
Jury  that  the  temporary  absence  of  appel- 
lant from  his  wife,  with  her  consent,  while 
at  work,  if  he  had  no  intention  to  abandon 
her,  was  not  such  an  abandonment  of  ber 
that  that  alone  would  authorize  his  convic- 
tion on  that  feature  of  the  case.  Also,  as 
the  evidence  In  appellant's  behalf  would  tend 
to  show  she  abandoned  him  without  cause, 
we  suggest  the  court,  in  a  proper  charge 
should  tell  the  Jury,  it  she  did  so,  he  would 
not  be  guUty;  yet,  it  his  treatment  of  her 
and  that  of  his  mother,  which  was  brought  to 
Ills  attention,  was  sndi,  under  all  the  cir- 
cumstances, as  to  amount  to  such  cruelty, 
etc.,  as  to  render  their  living  together  there 
Insupportable,  and  he  thereby  forced  her  to 
leave  him,  then  it  would  be  his  abandoning 
ber  and  not  she  him.  The  special  charge  of 
appellant  copied  above  is  not  the  law  ap- 
plicable to  this  case,  and  should  not  be  given. 

It  is  true  our  Supreme  Court  has  beld 
that,  under  certain  circumstances,  the  hus- 
band can  designate.  In  connection  wltb  the 
use  and  occupancy  thereof  by  himself  and 
wife,  what  property  is  the  homestead,  and 
what  not;  yet  what  they  said  and  held  in 
the  cases  dted  by  appellant  (Hcdilman  v. 
Smith,  89  Tex.  362;    Womble  T.  Womble 
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[Civ.  App.]  152  S.  W.  473,  and  McGowan  t. 
McGowan  [Civ.  App.]  50  S.  W.  399)  is  not 
tbe  law  applicable  herein. 

Appellant  In  tbls  case  sought  to  take  ad- 
vantage of  the  "baby  act,"  and  claimed,  be- 
cause he  was  only  18  or  19  years  old,  he  had 
to  live  with  his  parents,  and  the  right  to, 
In  effect,  require  his  wife  to  live  there  also, 
notwithstanding  his  mother  and  other  mem- 
bers of  his  parents'  family  treated  her  in 
such  a  way  as  to  make  It  unendurable  for 
her  to  lire  there,  and  he  made  no  effort  or 
attempt  to  shield  or  protect  her  from  such 
treatment.  In  fact,  It  ia  a  reasonable  In- 
ference from  his  conduct  and  treatment  of 
her  and  failure  and  refusal  to  protect  her 
and  to  provide  for  her.  In  connection  with 
his  mother's  treatment  of  her,  was  part  of 
his  scheme  to  drive  her  away  from  him,  and 
thereby  abandon  her,  and  leave  her,  and  by 
such  cruelties  and  outrages  make  their  liv- 
ing together  insupportable,  thereby  leaving 
ber,  and  forcing  her  to  leave  him,  under  the 
very  terms  of  the  statute. 

We  are  told  In  Holy  Writ  (Gen.  11,  23,  24) 
that: 

Man's  wife  is  bone  nf  his  bone  and  flesh  of 
his  flesh.  "Therefore  shall  a  man  leave  his  fa- 
ther and  his  mother,  and  shall  cleave  unto  his 
wife;    and  they  shall  be  one  flesh." 

Onr  Savior  himself,  referring  to  Genesis, 
above,  said: 

"From  the  beginnini;  of  the  creation  God 
made  them  male  and  female.  For  this  cause 
shall  a  man  leave  his  father  and  mother,  and 
cleave  to  bis  wife:  and  they  twain  shall  be 
one  flesh :  so  then  tbey  are  no  more  twain,  but 
one  flesh."     Mark  x,  6  to  8. 

Appellant  did  not  plead  the  "baby  act" 
when  he  wooed  and  won  this  young  lady  for 
bis  bride ;  nor  did  he,  when  be,  by  his  wUee 
and  professions  of  love  for  and  devotion  to 
ber,  induced  her  to  yield  her  person  to  him 
under  a  solemn  promise  and  engagement  to 
marry  ber;  nor  did  be,  when  indulging  bis 
lustful  passion,  impregnating  ber,  and  caus- 
ing ber  in  due  time  to  give  birth  to  an  inno- 
cent babe.  It  Is  too  late  now  for  him  to  at- 
tempt to  shield  himself  by  the  "baby  act" 
lie  had  no  right  to  designate  bis  father  and 
mother's  home  as  bis,  and,  under  the  circum- 
stances shown  in  this  record,  to  compel  ber 
to  live  there  with  him. 

For  the  error  above  pointed  out  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


OOLIilNS  V.  STATE.     (No.  8218.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  9, 
1914.) 

1.  Indictmext  and   Infobmation   (5  114*)— 

SUFFICIENCT    —    PRBVIOUB    CONVICTIONS    — 

"Same  Offknsb." 

Under  Pen.  C!ode  1911,  art.  1618,  authorizing 
additional  punishment  wliere  accused  has  been 
previously  convicted  of  the  same  offense,  an  infor- 
mation, alleging  that  accused  had  been  convicted 


of  tbe  "same  offense,"  setting  out  two  instances 
thei-eof  did  not  properly  charge  the  character  of 
offense ;  the  words  "same  offense"  not  mean- 
ing tbe  identical  offense,  but  one  of  like  charac- 
ter. 

[EM.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  K  301-307;  Dec. 
Dig.  i  114.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Same  Offense.] 

2.  Indictment  and  Inforjtation  (|  169*)— 
Evidence— Issues  and  Pboof. 

Where  the  information  did  not  properly  al- 
lege previous  convictions  so  as  to  warrant  the 
additional  punishment  ajuthoriswd  by  Pen.  Code 
1911,  art  1618,  the  admission  of  the  records  of 
prior  convictions  was  error. 

[Ed.  Note. — For  otUer  cases,  see  IndictJiient  and 
Inf..  Cent  Dig.  iS  320,  535 ;    Dec.  Dig.  f  leo.*] 

3.  Cbiminal  Law  (S  lieo*)— Hakmtess  Erbob 
— IsstJCB  AND  Proof. 

Such  error  was  not  cured  by  withdrawing 
the  incompetent  evidence  from  the  jury,  and,  in 
view  of  a  punishment  of  $200  and  10  days'  im- 
prisonment and  the  statntory  penalty  of  not  lees 
than  $50  nor  more  than  $500,  and  imprisonment 
not  to  exceed  six  months,  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  754,  3088,  3130.  3137-3143 ; 
Dec  Dig.  i  1189.*] 

4-  CJBiMiNAi  Law    (S   814*)— Insteuctions— 

Appucation  to  Case. 

In  a  prosecntion  for  unlawfully  practicing 
medicine,  where  the  information  alleged  that  de- 
fendant charged  $2  of  the  current  money  of  the 
United  States  of  America  for  his  services,  an  in- 
struction, authorizing  a  conviction  if  he  charged 
any  money  of  any  sort  for  medical  treatment, 
was  not  within  the  issues,  which  should  have 
been  confined  to  finding  tbe  money  charged  to  be 
the  current  money  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8§  1821,  1833,  1839, 1860,  1865, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
I  81^.*] 

B.   PHTSICIANB  AND  SlTBaEOHS  (|  6*)— UNLAW- 

rut  PaAOTiCB—PBOSECOTioN— Evidence. 
In  a  prosecution  for  unlawfully  practicing 
medicine,  evidence  of  the  auditor  of  a  newspaper 
that  defendant  had  a  credit  on  his  books  of  $247, 
In  the  absence  of  any  showing  that  it-  had  been 
placed  there  to  pay  for  advertisements  therein, 
or  any  other  connection,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {$  6-11;  Dec.  Dig.  { 

e.»] 

6.  Physicians  and  Sdbgeons  (J  6*)- Unlaw- 
fui,  Pkaoticb  —  Pbosecdtion  —  Evidence 
— Advebtisement. 

In  a  prosecution  for  illegally  practicing 
medicine,  the  admission  of  an  advertisement 
which  on  its  face  was  that  of  another  person,  and 
copies  of  the  newspaper  containing  advertise- 
ment of  an  osteopathic  infirmary  and  hospital, 
followed  by  tbe  name  of  defendant  as  its  physi- 
cian and  surgeon  without  a  showing  that  defend- 
ant authorized  the  publication  and  was  connect- 
ed with  tiie  infirmary,  did  not  make  him  respon- 
sible, and  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  U  6-11;  Dec.  Dig. 
16.*] 

7.  Criminai,  Law  (f  1083*)— Recognizance— 
Effect  on  Jurisdiction  of  Loweb  Court. 

Defendant's  recognizance,  after  conviction, 
did  not  oust  the  trial  court  of  jurisdiction  to  de- 
termine his  motion  for  a  new  trial,  as  it  re- 
quires a  notice  of  appeal  to  attach  the  jurisdic- 
tion of  the  Court  of  Criminal  Appeals;  and, 
even  if  defendant  gave  notice  of  an  appeal,  the 
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trial  court  had  Jurisdiction  over  the  Judgraent 
until  the  end  of  Uie  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2732 ;   Dec.  Dig.  $  1083.»] 

Appeal  from  EI  Paso  County  Court;  J.  M. 
Deaver,  Special  Judge. 

Ira  Collins  was  convicted  of  unlawfully 
practicing  medicine,  and  he  appeals.  Re- 
versed, and  cause  remanded. 

See,  also,  161  S.  W.  115. 

Denman,  Franklin  &  McGown,  of  San  An- 
tonio, and  Coldwell  &  Sweeney,  of  El  Paso, 
for  appellant.  C.  B.  Lane,  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  unlawfully  practicing  medicine,  under  the 
second  count  in  the  information,  which 
charges  that  he  unlawfully  practiced  medi- 
cine on  a  human  being  without  having  first 
registered  his  Ucense  as  required  by  law, 
showing  his  authority  to  practice  medicine 
as  set  forth  in  the  statute.  It  further  charg- 
es that  on  or  about  the  7th  day  of  May,  1913, 
appellant  was  convicted  in  El  Paso  county 
in  the  same  court  of  the  same  ofTense  here- 
in charged  against  him,  upon  pleadings  then 
legally  pending  in  said  court,  of  which  the 
said  court  had  Jurisdiction,  and  that  prior  to 
the  commission  of  the  aforesaid  offenses  by 
the  said  Ira  Collins,  to  wit,  on  the  8th  day 
of  January,  1914,  in  the  county  of  El  Paso, 
he  was  duly  and  legally  convicted  in  said 
last-named  court  of  the  same  offense  herein- 
before charged  against  him,  upon  an  informa- 
tion then  legally  pending  in  said  court  and 
of  which  the  said  court  had  Jurisdiction. 
Many  exceptions  also  were  taken  to  tbe 
charge  of  tbe  court,  all  of  which  seem  to 
have  been  decided  against  him  by  the  previ- 
ous decisions  of  this  court,  and  it  is  deemed 
unnecessary  to  discuss  them.  See  Singh  v. 
State,  146  S.  W.  892,  Byrd  v.  State,  162  S. 
W.  360,  and  White  v.  State,  157  S.  W.  152. 

[1]  It  is  contended  that  the  information  is 
insufficient,  alleging  previous  convictions  so 
as  to  obtain  the  enhanced  punishment  au- 
thorized by  the  Penal  Code,  where  the  party 
has  been  previously  convicted  of  similar  of- 
fenses; This  information  charges  that  ap- 
pellant has  been  before  convicted  of  the  »ame 
olfense,  setting  out  two  instances  where  he 
has  been  previously  convicted  of  the  same  of- 
fense. This  does  not  properly  charge  this 
character  of  case  as  was  decided  by  this 
court  in  Kinney  v.  State,  45  Tex.  Cr.  K.  500, 
78  S.  W.  226,  79  S.  W.  670,  and  Muckenfuss 
V.  State,  55  Tex.  Cr.  B.  216,  117  S.  W.  853. 

[2]  This  question  was  again  raised  when 
the  state  offered  in  evidence  the  records  of 
prior  convictions.  The  court  permitted  these 
judgments  to  go  to  the  Jury.  However,  the 
court  instructed  the  Jury  in  the  charge  not 
to  consider  the  prior  convictions.  Without 
going  into  detail  with  reference  to  this  ques- 
tion as  variously  presented,  the  appellant's 


contentions  are  correct;  the  indictment  was 
not  sufficient  in  this  respect. 

[S]  The  court  was  In  error  in  permitting 
the  evidence  to  go  before  the  Jury  to  be  con- 
sidered by  them.  Tills  error  was  not  cured 
by  withdrawing  the  illegal  testimony  in  the 
charge.  The  court  cannot  permit  illegal  tes- 
timony material  in  nature  to  go  before  tbe 
Jury  and  remain  before  them,  and  then  un- 
dertake to  cure  that  by  withdrawing  the  evi- 
dence from  their  consideration.  That  this 
evidence  was  hurtful  is  found  in  the  amount 
of  the  punislunent  assessed,  which  was  a  fine 
ot  $200  and  10  days'  imprisonment  in  the 
county  JaiL  The  punishment  prescribed  by 
the  statute  is  not  less  than  $50,  nor  more 
than  $600,  and  by  imprisonment  in  the  coun- 
ty Jail  for  any  term  not  to  exceed  six  montlis, 
and  each  day  of  such  violation  shall  consti- 
tute a  separate  offense. 

14]  Many  exceptions  were  reserved  to  the 
charge  at  the  proper  time.  We  call  attentl<Hi 
to  one  of  these,  in  which  the  Jury  was  aa- 
thorized  to  convict  the  defendant  if,  among 
other  things,  he  charged  any  money  of  any 
sort  for  medical  treatment,  because  the  in- 
formation had  alleged  that  defendant  charg- 
ed current  money  of  the  Vnited  States  of 
America  for  his  services.  Upon  another 
trial  tbe  court  should  confine  the  findings  of 
the  Jury  to  the  allegations  in  the  informa- 
tion. The  Information  alleges  appellant 
charged  $2  current  money  of  the  United 
States  of  America  for  Ills  services.  The  evi- 
dence does  not  show  what  kind  of  money  was 
paid.  The  witness  said  "$2."  If  it  was  not 
current  money  of  the  United  States,  of  course 
that  all^atlon  would  not  be  met,  and  the 
court  should  have  confined  the  Jury  to  find- 
ing the  money  to  be  current  money  of  the 
United  States. 

[t]  Another  bill  of  exceptions  recites  that 
the  court  permitted  tbe  introduction  of  the 
evidence  of  Mr.  Veazey,  the  auditor  of  the 
El  Paso  Herald;  that  the  defendant  had  a 
credit  on  the  Iiooks  of  the  Herald  Publishing 
Company  for  $247.  As  this  is  presented  we 
think  the  objections  were  well  taken.  This 
matter  should  be  connected  up  in  some  way 
to  make  it  admissible.  The  fact  that  defend- 
ant had  $247  to  his  credit  in  the  Herald 
Publishing  Company  did  not  prove,  or  tend 
to  prove,  so  far  as  the  matter  is  shown,  any 
issue  in  tills  case.  Possibly  or  probably  it 
might  be  connected  up  so  as  to  make  it  ad- 
mlsslbla  If  the  state  was  trying  to  show 
that  he  was  publishing  to  the  world  througli 
a  newspaper  that  he  was  practicing  medicine 
and  this  money  was  placed  there  to  pay  for 
such  advertisements  in  that  paper,  it  might 
be  admissible,  but  it  must  be  connected  in 
some  way  so  as  to  make  it  admissible. 

[I]  Another  bill  in  tbe  same  connection 
shows  the  court  admitted,  over  appellant's  ob- 
jections, an  advertisement  that  on  its  face 
showed  it  was  that  of  another  person  and 
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not  tbe  defendant,  and  copies  of  the  "El  Paso 
Dally  Herald,"  containing  advertlsementB  of 
"the  A.  T.  Still  Osteopathic  Infirmary,  Ira  W. 
Collins,  Physldan  and  Surgeon  In  Chief,"  and 
advertising  said  Infirmary  as  a  hospital,  for 
the  core  of  diseased  persons;  to  which  ac- 
tion appellant  urged  objections.  If  Ira  W. 
Collins  anthorlzed  the  pabllcatlon.  It  would 
be  admissible  against  him,  bat  nntll  that  was 
shown  In  some  way  the  mere  fact  that  the 
A.  T.  Still  Osteopathic  Infirmary  pnbUshed 
his  name  with  It  would  not  make  Collins  re- 
sponsible. If  he  was  connected  with  that  in- 
firmary, and  it  was  so  shown,  this  evidence 
might  be  admissible  to  show  that  he  was  en- 
gaged In  that  particular  character  of  practice 
of  medicine,  but  unless  it  is  connected  in 
some  way,  the  testimony  would  not  be  admis- 
sible. 

[7]  There  is  another  question  which  is  no- 
ticed. There  is  a  motion  made  to  dismiss 
the  appeal.  It  is  thus  presented.  When  the 
verdict  of  the  Jury  was  returned,  and  before 
notice  of  appeal  was  given,  appellant  en- 
tered Into  recognizance  in  open  court  Sub- 
sequently he  moved  for  a  new  trial.  The 
court  declined  to  hear  that  motion  because 
appellant  had  entered  Into  recognizance 
thereby  ousting  the  county  court  of  Jurisdic- 
tion. This  Is  not  correct  The  recognizance 
does  not  oust  the  trial  court  of  Jurisdiction; 
it  takes  notice  of  appeal  to  do  that.  With- 
out such  notice  the  Jurisdiction  of  this  court 
does  not  attach.  Under  the  statute  and  the 
authorities  notice  of  appeal  is  requisite  to 
attach  the  Jurisdiction  of  this  court;  a  re- 
cognizance would  amount  to  nothing  in  ous- 
ting the  lower  court  of  Jurisdiction  and  at- 
taching Jurisdiction  to  this  court  without  no- 
tice of  appeal.  In  the  case  of  Bundlck  v. 
State,  59  Tex.  Cr.  R.  9,  127  S.  W.  643,  which 
was  a  felony.  It  Is  said: 

"Where,  after  conviction  of  murder,  a  motion 
for  new  trial  was  overruled,  notice  of  appeal 
was  given,  and  an  order  allowed  to  file  a  state- 
ment of  facts  within  30  days,  but  during  the 
term  of  the  court  at  which  the  conviction  was 
had  the  defendant  filed  a  supplemental  motion 
for  new  .trial,  alleging  that  one  of  the  juron  who 
tried  him  was  an  ex-convict,  which  motion  was 
overruled,  and  to  which  the  defendant  again  ex- 
cepted and  gave  notice  of  appeal,  and  the  tran- 
cH-ript  in  the  case  had  not  yet  l>een  made  out  and 
filed  in  the  Court  of  Criminal  Appeals."  It 
was  "held  that  the  trial  court  having  jurisdic- 
tion over  its  proceedings  until  the  expiration  of 
the  tprm,  bad  jurisdiction  of  the  motion  and  the 


The  trial  court  was  in  error  in  refusing  to 
hear  the  motion  for  new  trial,  which  was 
filed  in  time,  and  the  mere  fact  of  entering 
into  recognizance  did  not  oust  that  court  of 
its  Jurisdiction,  and  under  the  authority  of 
the  Bundlck  Case,  supra,  even  if  he  had  giv- 
en notice  of  appeal.  Inasmuch  as  the  trial 
court  has  Jurisdiction  over  its  Judgments  un- 
til the  end  of  the  term,  that  should  have 
been  set  aside  and  an  additional  motion  for 
new  trial  heard,  after  which  another  notice 
of  appeal  would  have  attached  the  Jurisdic- 


tion of  this  court  But  in  no  event  does  the 
recognizance  attach  the  Jurisdiction  of  .this 
court.  The  court  should  have  heard  the  mo- 
tion for  new  trial  and  passed  upon  It 

The  Judgment  is  reversed,  and  the  cause 
remandied. 


GUERRERO  t.   STATE.     (No.  334a) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  9, 
19140 

1.  WmnsssM  (|  800*)  —  TxarmtoTtr  AoAiiikt 
Sku. 

A  defendant  in  a  criminal  prosecution  has 
the  right  not  to  testify  therdn. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1042,  1042^ ;   Dec.  Dig.  {  300.*] 

2.  Homicide  (i  166*)— EviDENCJi— Moxmt 

In  a  prosecution  for  murder,  a  conversa- 
tion, wherein  the  father  of  the  murdered  girl 
told  defendant  that  she  had  told  him  that  de- 
fendant had  said  lo  her  that  if  she  would  not 
run  away  with  him  be  would  kill  her,  and  that 
if  she  told  any  of  their  "secrets"  he  would  kill 
her,  and  wherein  defendant  asked  if  there  was 
any  proof  as  to  that  matter,  and,  when  told 
that  there  was,  said  they  would  go  to  law  about 
it,  waa  admissible  as  tending  to  show  his  mo- 
tive in  killing  deceased. 

[Eld.  Note. — For  other  casea,  see  Homicide, 
Cent  Dig.  |§  320-^1;  Dea  Dig.  {  166.*] 

8.  Cbiminal   Law   (|   406*)— Bvidbnob— Ad- 
lassioNa 

Defendant's  statement,  shortly  after  the 
shooting;,  made  to  one  who  asked  why  he  had 
killed  the  girl,  that  "in  Mexico  they  are  killing 
lots  of  them — why  can't  I  kill  one?"  was  an 
admission  that  he  killed  the  girl,  and  admissible 
to  prove  that  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  785,  894-917.  920-927;  Dec. 
Dig.  I  406.*] 

4.  Cbihinai.  Law  (|  1137*)— AppbaI/— Pabty 
Entitled  to  Aixege  Ebbob. 

In  a  prosecution  for  homicide,  where  a 
witness  testified  to  an  admission  b^  defendant 
defendant,  who,  on  cross-examination,  elicitea 
the  witness'  question  to  him,  "For  God's  sake 
what  have  you  done?"  could  not  complain  of 
its  admission,  if  harmful. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent   Dig.   ti  8007-8010;    Dec.  Dig.  i 

5.  Cbiminal  Law  (|  861*)— Tbial— Conduct 
OF  Defendant. 

In  a  prosecution  for  murder,  where  the 
plea  was  insanity  and  where  defendant  while 
the  jury  was  in  the  box,  would  throw  his  bead 
about  shake  his  hands,  and  shuffle  his  feet  evi- 
dence for  the  state  that  such  conduct  did  not 
occur  when  defendant  was  not  in  view  of  the 
jury  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  802,  803 ;   Dec.  Dig.  i  361.*] 

6.  Cbiminal  Law   (J   1168V4*)—Tbiai/— Cus- 
tody OF  Accused. 

In  a  prosecution  for  murder,  where  the 
sheriff  on  one  occasion  did  not  take  the  iiond- 
cuffs  off  the  accused  until  the  jury  were  taking 
their  seats,  but  it  did  not  appear  that  the  jury 
saw  him  take  the  handcuffs  off  accused,  such 
custody  or  restraint  of  accused  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  8114-8123;  Dec.  Dig.  { 
1166%.*] 
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T.  Cbimiwal  Law  (|  811*)— Pbkbtjmptionb— 

Sanity. 

£ver;  man  is  presumed  to  be  sane  until 
tbe  contrary  appears  to  the  satisfaction  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  742-744 ;   Dec.  Dig.  S  811.*} 

8.  Cbihinai.  Law  (|  331*)— Bubden  or  PBOor 
—Insanity. 

The  burden  of  proof  is  on  defendant  set- 
ting up  insanity  as  a  defense  to  show  that  he 
was  insane  at  tbe  time  of  the  commiBsion  of 
the  oGtense. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  742-744 ;   Dec  Dig.  {  33L'l 

9.  Homicide    ({    309*)— iNeTBtronoirs— Man- 

SLAUQHTEB. 

Where  the  only  evidence  as  to  why  defend- 
ant killed  deceased  was,  that  he  wanted  her  to 
run  off  with  him  and  that  she  would  not,  that 
there  were  "secrets"  between  them  which  he 
did  not  wish  her  to  disclose  to  her  parents,  and 
that  he  had  threatened  to  kill  her  if  she  told 
them,  and  that  she  told  her  parents  of  the 
threats,  and  he  feared  she  would  disclose  the 
"secrets,"  and  her  father  questioned  him  about 
the  matter,  and  some  three  hours  afterwards 
defendant  placed  a  pistol  near  her  temple  and 
fired,  killing  her  instantly,  there  was  no  issue 
of  manslaughter  In  the  case ;  and  hence  no  er- 
ror in  refusing  to  give  a  specially  requested 
charge  thereon. 

[B5d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  649,  660,  652-665;  Dec  Dig.  | 
309.*] 

10.  Cbihinal  Law  (|  784*)— InsTBUonoNS— 

ClBOTTUBTANTIAL  EVIDBHCB. 

Where  defendant  admitted  to  a  wltnees 
that  be  had  killed  the  deceased,  the  court  did 
not  err  in  refusing  a  charge  on  circumstantial 
evidence,  as  it  is  only  when  the  evidence  is 
wholly  circumstantial  that  such  a  charge  is  re- 
quired. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1883-1888,  1922,  1960; 
Dec  Dig.  i  784.»] 

11.  Cbiuinax.  Law  d  721*)  —  Rbuabeb  of 
Pbosecutob  —  Defendant's  Failure  to 
Testify. 

In  a  prosecution  for  murder  a  district  at- 
torney's remarks  as  to  what  defendant  said 
when  the  father  of  the  murdered  girl  asked  him 
why  he  had  said  to  ber  that  if  she  would  not 
run  away  with  him  be  would  kill  ber  and  if 
she  told  what  defendant  said  he  wonld  kill  her. 
that  defendant  did  not  deny  it,  as  be  would  if 
it  had  not  been  true,  and  that  the  jury  knew 
he  would  have  denied  it,  but  instead  be  said 
they  would  go  to  law,  were  not  objectionable  as 
a  reference  to  defendant's  failure  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1672;   Dec  Dig.  |  721.*] 

12.  Cbiminai.  Law  (J  1092*)- ApPEAii— Bim- 
OF  Exceptions— Time  fob  Filing. 

A  bill  of  exceptions,  to  authorize  the  Court 
of  Criminal  Appenis  to  consider  it,  should  be 
filed  during  term  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2S03,  2829,  2834r-28Cl, 
2919;    Dec  Dig.  {  1092.*] 

13.  Criminal  Law  (J  854*)— Tbiai,— Conduct 

OF   JUBY— "SePABATION." 

Where  the  jury  room  was  upstairs  over 
the  district  court  room,  and  the  stairway  lead- 
ing to  it  was  seven  or  eight  feet  from  the  door 
of  the  courtroom,  and  when  the  jury  came  down 
tbe  stairs  and  started  to  take  their  scats  it 
was  discovered  that  one  was  not  present,  though 
he  was  seen  coming  down  the  stairs,  and  his 
tardiness  was  only  from  half  a  minute  to  a 
minute  and  a  half,  and  it  was  impossible  for 


him  to  have  met  any  one,  t&ere  was  not  a  "sep- 
aration" of  the  Jnry. 

[Ed.  Note.— For  other  casea,  aee  Criminal 
Law,  C«ut  Dig.  U  2039-2047;  Dec  Dig.  ( 
854.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Separation  of  Jury.] 

Appeal  from  District  Court,  Hays  County; 
Frank  8.  Roberts,  Judge. 

Benigno  Guerrero  was  convicted  of  mur- 
der, and  he  appeals.   Affirmed. 

Lonls  T.  Dngger,  of  San  Marcos,  for  appel- 
lant C.  B.  Lane,  Aast  Atty.  Gen.,  for  tbe 
State. 


HABPEB,  J.  Appellant  was  prosecuted 
and  convicted  of  murder,  and  his  punishment 
assessed  at  death,  from  which  Judgment  he 
prosecutes  this  appeal. 

[1]  No  one  saw  the  actual  shooting,  now 
living,  other  than  appellant,  and  he,  as  he 
had  a  right  not  to  do,  did  not  testify  in  the 
case.  Appellant  had  married  Catarlno  Mo- 
rales, and  is  charged  with  having  killed  a 
sister  of  his  wife,  Isabel  Morales,  a  15  year 
old  girl. 

[2]  As  tending  to  show  a  motive  for  the 
killing,  the  father  of  tbe  two  girls,  Nicholas 
Morales,  testified  that  on  the  day  of  tbe  hom- 
icide be  Itad  a  conversation  with  the  defend- 
ant: that  in  this  conversation  he  (tbe  wit- 
ness) told  appellant  that  tbe  girl  Isabel  Iiad 
told  him  that  he  (defendant)  bad  said  to  ber, 
"If  she  (Isabel)  would  not  run  away  with 
him  he  would  kill  her,  and  that  if  she  gave 
away  any  of  the  secrets  they  had  between 
them  he  would  kill  her;"  when  appellant 
asked  if  he  bad  any  proof  in  regard  to  the 
matter,  and  when  told  that  the  father  bad 
appellant  replied,  "Well,  we  will  go  to  law 
about  it"  The  girl  was  killed  that  evening 
in  the  field,  while  she  was  at  work.  This  con- 
versation was  objected  to,  but  the  court  did 
not  err  in  admitting  it  as  it  clearly  tended  to 
show  tbe  motive  of  apipellant  in  killing  de- 
ceased. 

[S,  4}  Appellant  also  objected  to  a  conversa- 
tion bad  between  appellant  and  Oregorio  Val- 
dez  shortly  after  the  shooting.  Yaldez  says 
he  beard  of  tbe  shooting,  and  went  to  appel- 
lant's home  and  asked  why  be  bad  killed  the 
girl,  when  appellant  replied,  "In  Mexico  they 
are  killing  lots  of  tbem — why  can't  I  kill 
one?"  This  was  an  admission  that  be  killed 
the  girl,  and  was  admissible  to  prove  that 
fact.  It  ts  not  contended  that  be  waa  under 
arrest  at  that  time,  in  fact  it  la  shown  by 
all  tbe  testimony  that  he  was  not  However, 
when  tbe  testimony  was  admitted,  appellant's 
counsel  cross-examined  tbe  witness  In  regard 
to  this  statement,  asked  the  following  ques- 
tions, and  elldted  the  following  answers 
thereto: 

"Q.  State  exactly  what  words  you  used  in 
that  question?  A.  When  I  got  to  the  house  he 
was  in  bed,  and  I  says :  'For  God's  sake,  Guer- 
rero, what  have  you  done?'    Q.  Now,  was  this 
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answer  about  klUlne  ao  many  Mexicans  in 
Mexico  and  abont  him  having  a  right  to  kill 
one.  was  that  the  answer  to  that  question, 'For 
God's  sake  what  have  you  done?  A.  That's 
what  he  said.    That's  all  he  said  to  him." 

The  state  on  its  direct  examination  had 
not  elicited  the  question  propounded  by  appel- 
lant to  the  witness,  but  merely  the  statement 
of  defendant,  and  if  the  question,  "For  God's 
sake,  what  have  you  done,"  was  hurtful.  It 
was  elicited  by  appellant  on  cross-examina- 
tion in  answer  to  a  direct  question. 

[S]  The  defendant's  plea  was  insanity,  and 
he  Introduced  several  witnesses  to  show  that 
the  relatives  of  his  mother  were  insane,  that 
on  one  occasion  he  himself  attempted  to  com- 
mit suicide,  and  other  facts  and  circumstanc- 
es were  introduced  by  defendant  on  this  is- 
sue. The  state  introduced  a  number  of  wit- 
nesses who  testified  that  a]H)ellant  was  sane. 
Am<Hig  other  things  the  record  discloses  that, 
while  the  trial  was  being  conducted,  and  the 
jury  was  in  the  box,  appellant  "would  throw 
bis  head  about,  shake  his  hands,  and  shuf- 
fle his  feet."  The  state  introduced  witnesses 
who  testified  that  when  the  court  was  at  re- 
cess and  the  Jury  was  not  present  appellant 
would  cease  to  "throw  his  bead  about,  shake 
bis  hands,  and  shuffle  his  feet."  These  an- 
tics In  the  presence  of  the  Jury  were  per- 
formed evidently  to  assist  his  plea  of  insan- 
ity, and  there  was  no  error  in  permitting 
the  state  to  show  that  they  did  not  take  place 
when  he  was  not  in  view  of  the  Jury. 

[6]  It  is  shown  by  one  bill  that  on  one  oc- 
casion the  sherlH  did  not  take  the  handcuffs 
off  the  prisoner  until  the  Jury  was  being 
brought  in  and  were  taking  their  seats. 
There  is  nothing  in  the  bill  to  show  that  the 
Jury  saw  the  sheriff  take  the  handcuffs  off 
of  appellant  The  court  says  it  is  usual  and 
customary  In  bringing  prisoners  from  the 
Jail  to  the  coartroom  to  handcuff  them,  but 
when  in  the  coartroom  they  are  taken  off. 
Only  in  this  one  Instance  did  the  Jnry  ar- 
rive in  the  courtroom  before  the  handcuffs 
bad  been  removed,  and  in  this  instance  It  is 
not  disclosed  that  the  Jury  saw  that  the 
prisoner  was  handcuffed.  Prisoners  should 
never  be  kept  manacled  while  being  tried, 
unless  absolutely  necessary,  but  the. state  of 
facts  shown  by  this  bill  does  not  present  er- 
ror. 

[7,  •]  The  only  objection  urged  to  the 
conrf s  charge  when  presented  to  counsel  for 
Inspection  was,  "that  those  paragraphs  pre- 
senting the  iBSne  of  insanity  were  erroneous 
in  that  said  charge  is  upon  the  weight  of  the 
evidence,  in  that  it  specifies  that  such  tes- 
timony must  be  introduced  before  a  Jury  can 
believe  that  the  defendant  was  insane  at  the 
time  of  the  alleged  commission  of  the  of- 
fense." We  suppose  this  objection  la  leveled 
at  that  portion  of  the  charge  which  informs 
the  Jury,  "that  every  man  is  presumed  to  be 
sane  until  the  contrary  appears  to  the  satis- 
faction of  the  Jury."    That  is  the  law  in  this 


state,  and  the  court  did  not  err  In  so  instruct- 
ing the  Jury.  The  burden  of  proof  is  on  the 
defendant  to  show  that  he  was  Insane  at  the 
time  of  the  commission  of  the  offense.  In  ad- 
dition to  this  the  court  gave  the  special 
charge  requested  by  appellant  on  this  issue. 

[I]  The  court  did  not  err  in  refusing  to 
give  the  special  charge  presenting  the  issue 
of  manslaughter.  The  only  evidence  in  this 
case  which  would  Indicate  the  reason  appel- 
lant killed  deceased  was  that  he  wanted  her 
to  run  off  with  him  and  she  would  not  do  it; 
that  there  were  "secrets"  between  the  two 
he  did  not  wish  her  to  disclose  to  her  par- 
ents, and  had  threatened  to  kill  her  if  she 
did  tell  them;  and  that  she  told  her  parents 
about  the  threats,  and  he  feared  she  would 
also  disclose  the  "secrets."  The  girl's  fa- 
ther had  questioned  him  about  this  matter 
some  three  hours  before  the  homicide,  and 
the  facts  would  show  he  went  to  her  while 
she  was  at  work  In  the  field,  placed  the  muz- 
zle of  a  45-caliber  pistol  near  her  temple,  and 
bored  a  hole  through  her  head,  she  dying  in- 
stantly, niere  was  no  issue  of  manslaugh- 
ter In  the  case. 

[10]  As  appellant  admitted  to  Gregorlo  Val- 
dess  he  had  killed  the  girl,  the  court  did  not 
err  in  refusing  the  charge  on  circumstantial 
evidence.  It  is  only  when  the  evidence  Is 
wholly  circumstantial  that  sach  a  charge  Is 
required. 

The  other  special  charges,  in  so  far  as  they 
are  the  law  of  the  case,  are  fully  covered  by 
the  court's  charge. 

[II]  In  another  bill  the  remarks  of  the  dis- 
trict attorney  are  complained  of.  The  blU 
shows  that  the  district  attorney  made  the  fol- 
lowing remarks: 

"  'What  did  you  say  when  the  father  of  the 
murdered  girl  said :  "Benipio,'why  did  yon  say 
to  Isabel  that  if  she  did  not  ran  away  with  you 
you  would  kill  her,  and  if  she  told  what  you 
said  you  would  kill  her?" '  The  district  attor- 
ney then  turned  and  faced  defendant,  leveled 
his  finger  at  him  and  said:  'Did  you  deny  it? 
No.  You  know  if  it  had  not  been  true  that  you 
would  have  denied  it  then.'  And  turning  to 
the  jury  the  district  attorney  continued:  'And 
you,  gentlemen  of  the  jury,  know  he  would 
have  denied  it  to  his  father-in-law,  but,  instead, 
defendant  said.  If  you  can  prove  it,  go  to  the 
law.' " 

These  remarks,  as  the  bill  plainly  shows^ 
referred  to  the  conversation  had  between  ap- 
pellant and  the  father  of  the  girl  at  the  noon 
hour,  and  could  not  be  construed  into  refer- 
ring to  the  failure  of  the  defendant  to  tes- 
tify. 

[12, 13]  The  only  other  matter  presented  by 
the  record  that  we  deem  it  necessary  to  dis- 
cuss Is  the  one  that  contends  that  the  jury 
was  permitted  to  separate  during  the  trial 
of  the  case.  The  bill  presenting  the  evidence 
was  not  filed  until  long  after  the  adjourn- 
ment of  court  for  the  term.  It  should  have 
been  filed  during  term  time  to  authorize  us 
to  consider  it  But  we  have  read  the  evi- 
dence heard.    It  appears  that  the  Jury  room' 
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48  apstalis  over  the  district  court  room,  and 
that  tbe  stairway  leading  to  tlie  Jury  room  is 
some  seven  or  eight  feet  from  tbe  door  of  tbe 
district  conrt  room.  That  daring  a  recess  of 
the  court  the  Jury  retired  to  their  room  in 
charge  of  an  officer.  The  Jury  came  down 
the  stairs  and  started  to  talte  their  seats, 
when  it  was  discovered  that  only  11  were 
present.  The  sheriff  started  up  the  stairway 
after  tbe  other  Juryman,  when  he  was  seen 
coming  down.  He  explained  that  he  was  in 
the  toilet  when  the  other  Jurymen  started 
downstairs,  and  he  came  on  as  soon  as  bo 
got  out  of  the  closet  The  time  from  the 
time  the  11  Jurors  came  downstairs  to  the 
the  time  the  last  Juror  was  coming  down  is 
estimated  at  from  tUrty  seconds  to  a  minute 
and  a  half.  Tbe  record  discloses  it  was  im- 
possible for  him  to  have  met  any  person. 
This  in  law  would  not  be  deemed  a  separa- 
tion, and  tbe  court  did  not  err  in  so  holding. 
The  Judgment  is  afSrmed. 


SWILLBX  V.  STATE.    (No.  3314.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  25, 

1914.    Bebearing  Denied  Dec.  23, 1914.) 

1.  CanaNAL  LAWjtJ  614*)— Secono  CJontimu- 
ANCB— Absent  wiTNEssEa— Diligence. 

That  defendant  caused  a  subpoena  to  issue 
la  .not  a  showing  of  diligence  entitling  him  aa  a 
matter  of  right  to  a  second  continuanoe  for  ai>- 
sence  of  a  witness ;  but  it  must  be  shown  that 
the  process  was  served  and  returned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  »  1312-1314;  Dec.  Dig.  i 
614.  •] 

2.  Cbiuinai,  Law  (|  614*)— Sbcowh  Contihu- 
ANCE— Absent  Witness— Dn-ioENCE. 

It  cannot  avail  defendant  as  diligence,  as 
regards  his  right  to  a  second  continuance  for  ab- 
sence of  a  witness,  that  a  person  was  served  with 
process  issued  by  the  state  for  such  witness,  if 
he  was  not  such  witness. 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Law,  Cent  Dig.  H  1312-1314;  Dec.  Dig.  { 
614.*) 

3.  Cbiminai.  Law  (i  614*)— Seconu  Contintt- 
ANCE— Absent  wttness— Consent  of  De- 
fen  oant. 

As  regards  right  of  defendant  to  a  second 
continuance  for  absence  of  a  witness,  there  must 
be  an  afiSrmative  showing  that  he  was  not  ab- 
sent with  defendant's  consent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1312-1314;  Dec.  Dig.  f 
614.*] 

4.  CBimNAi,  Law  (5  614*)— Seconb  Contind- 
ance— Absent  Witness— Consent  of  De- 
fendant. 

Regarding  a  second  continuanoe  for  absence 
of  a  witness,  who  had  testified  at  the  examining 
trial  and  habeas  corpus  hearing,  the  court  could 
conclude  one  served  with  process  as  him,  if  him, 
was  absent  with  consent  of  defendant's  counsel, 
who  told  him  he  need  not  attend,  if,  as  he  claim- 
ed, he  was  not  such  witness. 

(HM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1312-1314;  Dec  Dig.  g 
614.*] 

5.  Cbiminai,  Law  (J  1175*)— New  Trial— 
Findings. 

Any  inconrfstency  of  an  implied  finding  in 
fining,  at  the  trial,  an  al>sent  witness,  and  find- 


ing on  testimony  of  defendant's  counsel,  on  the 
motion  for  new  trial,  that  the  person  summoned 
was  not  such  witness,  cannot  be  complained  of 
by  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   §|  3179-31S2;    Dec   Dig.   | 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  A.  E.  Davis,  Judge 

John  Swilley  was  convicted  of  murder,  and 
api>eals.     Affirmed. 

See,  also,  166  S.  W.  733. 

Blsland,  Adams  &  Bruce  and  0.  F.  Ste- 
phens, all  of  Orange,  for  appellant.  O.  SL 
Lane,  Asst  Atty.  Gen.,  for  the.  State. 

HARPER,  J.  This  is  tbe  second  appeal  in 
this  case.  On  this  trial  appellant  was  fonnd 
guilty,  and  his  punishment  assessed  at  10 
years'  confinement  in  the  state  penitentiary. 

The  only  bills  of  exception  In  tlie  record 
complain  of  the  action  of  tbe  conrt  In  over- 
mllng  aM>eUant'8  application  for  a  contUra- 
ance,  which  will  hereinafter  be  discussed. 
The  only  other  gronnd  in  the  motion  for  a 
new  trial  alleges  the  InBuffldency  of  tbe  tes- 
timony to  sustain  the  verdict  The  evidence 
introdnced  in  behalf  of  the  state,  if  l>e- 
lleved,  fully  supports  the  findings  of  the  Ju- 
ry. The  issues  made  by  the  testimony  were 
fully  and  fairly  submitted  by  the  court  Ip  bis 
cliarge,  and  submitted  in  a  way  not  complain- 
ed of  by  appellant  Appellant  requested  no 
special  charges.  So  the  only  question  to  be 
decided  Is:  Did  the  court  err  in  overruling 
the  appUcatton  for  a  continuance? 

[1-4]  It  appears  from  the  record  that  tbJs 
indictment  was  found  by  tbe  grand  Jury  of 
Orange  county,  and  while  the  case  was  pend- 
ing in  that  court  a  subpoena  was  issued  by 
the  state  for  a  witness  by  the  name  of  Al- 
bert Cram.  This  subpoena  was  returned,  say- 
ing witness  not  found,  as  he  was  then  in  Mor- 
gan City,  La.  The  venue  of  the  case  was 
changed  to  Jasper  county,  when  a  subpoena 
was  again  Issued  to  Orange  county  for  thla 
witness;  the  return  again  stating  him  to  t)e 
in  Morgan  City,  La.  Tbe  case  was  tried  and 
resulted  In  a  conviction,  wliich  Judgment  was 
by  this  court  reversed;  the  opinion  on  the 
former  appeal  being  reiwrted  in  166  S.  W. 
733.  By  reference  to  that  opinion  and  to 
this  record  It  is  shown  that  appellant  then 
sought  a  continuanoe  on  account  of  the  ab- 
sence of  this  witness,  Albert  Cram.  So  the 
application  we  are  now  considering  Is  on  ac- 
count of  the  absence  of  this  same  witness. 
Wlmt  diligence  does  tbe  record  disclose  that 
appellant  used  to  secure  the  attendance  of 
tbis  witness?  The  only  showing  made,  in  so 
far  as  diligence  on  his  part  Is  concerned,  ia 
that  after  the  term  of  court  had  begun  at 
which  his  case  was  set  for  trial,  be  caused  a 
subpoena  to  issue  to  Jefferson  county  for  the 
witness.    The  motion  does  mot  show  what 
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officer  tbls  sabpcena  issned  for  tbe  witness 
was  placed  In  the  hands  of,  or  that  it  was 
ever  placed  In  the  hands  of  any  officer  In  Jef- 
ferson county.  The  snbpcena  is  not  in  the 
record,  and.  If  It  was  ever  placed  In  the  hands 
of  any  officer  In  Jefferson  county,  no  return 
has  ever  been  made  thereon.  The  appellant 
does  not  now  claim  to  know  that  the  wit- 
ness is  in  Jefferson  county,  or  that  be  was 
in  Jefferson  county  at  the  time  he  had  the 
subixena  Issued  directed  to  such  county.  He 
does  not  claim  In  his  application  that  any 
one  had  so  Informed  him,  or  that  he  liad 
ever  seen  said  witness  in  said  county;  but 
he  does  state  In  his  second  application  that 
be  has  been  informed  that  the  witness  is  in 
the  state  of  Louisiana.  So,  In  so  far  as  the 
efforts  made  by  the  defendant  to  secure  the 
attendance  of  this  witness  are  concerned,  the 
diligence  used  Is  wholly  insufficient  In  law  on 
a  second  application  for  the  same  witness. 
For  he  does  not  claim  to  know  where  the  wit- 
ness is  located,  or  where  he  has  been  locat- 
ed at  any  time  since  the  last  term  of  the 
court,  nor  what  efforts,  if  any,  he  has  made 
to  learn  the  whereabouts  of  the  witness,  that 
he  might  be  summoned,  or  if  out  of  the  state 
his  depositions  might  be  taken.  In  the  case 
of  Swofford  V.  State,  8  Tex.  App.  85,  this 
court  held: 

"In  subsequent  applications,  provided  for  by 
article  2988  of  Paschal's  Digest,  however,  we 
are  of  opinion  that  the  application  is  not  a  mat- 
ter of  riKht,  save  in  those  cases  only  where  it  is 
show  affirmatively  that  such  process  as  the  law 
has  provided  and  afforded  had  beea  sued  out, 
and  not  only  sued  out,  but  actually  served  and 
returned  into  court.  In  such  case,  we  appre- 
hend, a  party,  even  on  a  second  application,  would 
rightfully  be  entitled  to  a  continuance.  But  sup- 
pose he  has  promptly  availed  himself  of  the  pro- 
cess which  the  law  grants,  bat  that  the  process 
has  not  been  served  and  returned.  In  such  a 
case  it  seems  equally  clear  to  us  that  he  is  not 
entitled  to  the  continuance  as  a  matter  of  right ; 
it  then  becomes  a  discretionary  question  with 
the  court.  The  court  will  then  inquire  whether 
or  not  the  defendant's  affidavit,  'that  he  has  a 
reasonable  expectation  of  procuring  the  testimony 
at  the  next  term  of  the  court'  (Pasc.  Dig.  art. 
2988),  is  founded  in  truth  and  reason  as  well  as 
in  fact" 

If  the  appellant  since  the  last  term  of 
court  had  not  succeeded  in  locating  this  wit- 
ness, what  assurance  could  he  give  or  did  he 
offer  to  give  the  court  that  he  would  do  so 
by  the  next  term  of  the  court?  TTnder  such 
circumstances,  we  cannot  hold  that  the  court 
erred  in  the  premises  In  so  far  as  the  dili- 
gence used  by  the  defendant  to  secure  the 
attendance  of  this  witness  is  concerned. 
However,  the  record  discloses  that  the  state 
was  anxious  also  to  secure  the  attendance 
of  this  witness;  that  the  witness  Cram  had 
testified  for  the  state  at  the  examining  trial 
and  habeas  corpus  hearing  held  at  Orange, 
and  was  present  in  court  when  the  venue  was 
changed  to  Jasper,  Tex.  One  of  the  reasons 
this  case  was  reversed  on  the  former  appeal 
was  because  the  defendant,  while  a  witness, 
was  compelled  to  state  and  prove  what  Cram 


had  testified  to  at  the  habeas  corpus  hear- 
ing, without  showing  that  Cram  was  per- 
manently beyond  the  Jurisdiction  of  the  court 
The  state  had  been  seeking  to  secure  the  at- 
tendance of  this  witness,  and  had  bad  pro- 
cess issued  for  him  since  the  last  term  of  the 
court,  and  the  sheriff  of  Jefferson  county  had 
returned  a  subpoena  showing  that  he  had 
served  the  witness  with  process  at  Port  Ar- 
thur, Tex.,  June  15th — ^Just  ten  days  before 
the  trial.  On  the  day  the  case  was  called 
for  trial,  the  witness  not  appearing,  an  at- 
tachment was  issued  for  him,  which  was  re- 
turned with  the  statement  that  Cram  had 
gone  to  Louisiana.  Appellant's  contention  la 
that  thlB  diligence  used  by  the  state  should, 
and  does  in  law,  inure  to  bis  benefit,  and  in 
the  motion  for  a  new  trial  sets  up  these 
facts  as  a  reason  why  a  new  trial  should  be 
granted  on  account  of  the  absence  of  this 
witness.  The  state  contested  this  motion, 
and  evidence  was  heard  thereon.  Mr.  Adams, 
one  of  defendant's  attorneys,  was  the  first 
witness  heard,  and  the  state  proved  by  him: 
That  he  was  Informed  that  the  state  had  se- 
cured this  witness  to  be  served  at  Port  Ar- 
thur, Tex.  That  two  days  before  the  cause 
was  set  for  trial,  having  business  at  Port 
Arthur,  he  went  there,  and  being  desirous  of 
conferring  with  the  witness  as  to  his  testi- 
mony, when  he  got  to  Port  Arthur  he  paid 
John  Griffith  $5  to  locate  for  him  the  wit- 
ness who  had  been  served  by  the  state  as  Al- 
bert Gram,  and  also  informed  Deputy  Sheriff 
Schmlzer,  who  had  made  the  return  on  the 
subpoena,  that  he  desired  to  see  the  witness. 
That  about  4  o'clock  on  the  evening  of  June 
23d  (the  cause  being  set  for  June  25th)  Mr. 
Schmlzer  introduced  him  to  the  person  he 
had  served,  and  introduced  him  as  Albert 
Cram.  That  John  Griffith  and  J.  F.  Smith 
were  present  Mr.  Adams  says  he  inyited  all 
the  gentlemen  to  take  a  drink  with  him,  and 
all  did  so  except  the  deputy  sheriff  and  the 
witness  Cram;  they  remaining  in  front  of 
the  saloon.  After  those  who  desired  had 
taken  their  drink,  he  (Adams)  asked  Griffith 
to  tell  Cram  he  desired  to  talk  with  him,  and 
Griffith  went  and  got  Cram  and  brought  him 
to  him.  That  he  then  talked  with  the  per- 
son who  had  been  served  with  a  subpoena 
some  eight  or  ten  minutes.  That  he  claimed 
not  to  be  Albert  Cram,  but  said  he  was  nam- 
ed Orrln  Cram;  that  Albert  was  his  brother, 
and  he  did  not  know  where  he  was.  That 
witness  then  asked  If  he  should  attend  court, 
and  he  told  him,  if  he  was  Albert  Cram  he 
should  do  so,  but  if  In  fact  he  was  Orrln 
Cram  he  need  not  do  so. 

The  deputy  sheriff  testified:  That  he  in- 
troduced the  witness  he  had  served  with 
subpoena  to  appellant's  counsel,  and  that  this 
person  was  known  as  Albert  Cram  in  Port 
Arthur.  That  after  the  witness  Oam  had 
talked  with  appellant's  counsel  he  saw  Grif- 
fith and  appellant's  attorney  in  conversation 
after  Cram  had  walked  away,  and,  after  Mr. 
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Adams  left,  Griffith  remarked  to  him,  "I  will 
bet  that  Cram  does  not  go  to  Jasper."  And 
it  appears  that  lie  did  not  go.  Mr.  Smith 
also  testified  that  he  was  present  when  plain- 
tiff's attorney  was  Introduced  to  Cram,  and 
that  he  took  a  drink  with  Mr.  Adams  and 
John  Griffith,  and  as  be  walked  away  he  saw 
Orifflth  go  to  Cram  and  teU  him  that  Mr. 
Adams  desired  to  see  him,  and  Cram  and 
Griffith  went  together  to  Adams ;  that  some 
30  minutes  after  this,  and  after  the  parties 
had  separated,  he  again  met  Cram,  and  Cram 
had  agreed  to  meet  him  at  a  certain  time  and 
place  and  go  with  him  to  Jasper;  that  this 
was  the  last  he  saw  of  him.  The  record  fur- 
ther discloses  that  this  witness  Cram,  whetb- 
«d  he  be  Orrln  or  Albert,  took  the  train  for 
Louisiana  instead  of  Jasper,  Tex.,  after  this 
<x>nTersation.  If  the  person  served  was  Or- 
rin  Gram,  and  not  Albert  Cram,  and  Albert 
Cram  was  not  in  fact  found  nor  served  with 
process,  as  hereinbefore  shown,  no  sufficient 
diligence  had  been  used  by  appellant  to  se- 
<nire  his  attendance  as  a  witness;  this  being 
the  second  application  for  a  continuance  on 
account  of  his  absence.  If  the  person  served 
with  process  issued  by  the  state  was  in  fact 
Albert  Cram,  the  court  doubtless  felt  that 
but  for  the  visit  of  appellant's  counsel  the 
witness  would  have  been  in  attendance  on 
court,  and  the  >  witness  was  absent  with  at 
least  the  Implied  consent  of  counsel,  and 
under  such  circumstances  the  court  would 
not  err  in  overruling  the  application  for  con- 
tinuance, for  on  a  second  application  the 
record  must  affirmatively  show  that  the  wit- 
ness is  not  absent  by  consent  Cocker  v. 
State,  31  Tex.  498;  PuUen  v.  State,  11  Tex. 
App.  89;  Sargent  v.  State,  35  Tex.  Cr.  R. 
325,  33  S.  W.  364. 

[S]  But  appellant  insists  in  this  court  that, 
as  the  court  fined  the  witness  Albert  Cram 
$500  for  failure  to  attend  court  in  obedience 
to  the  service  of  the  subpoena,  this  is  a  find- 
ing that  it  was  in  fact  Albert  Cram  who  was 
served  by  the  process  issued  by  the  state. 
The  evidence  adduced  on  the  motion  for 
new  trial  shows  that,  when  the  witnesses 
were  called,  the  court  asked  those  in  attend- 
ance if  they  had  seen  Albert  Cram,  and  ap- 
pellant's counsel,  Mr.  Adams,  answered  that 
he  had  not  He  explains  this  in  his  testi- 
mony, saying  he  made  such  answer  at  the  in- 
stance of  his  co-counsel,  as  Cram  had  told 
him  bis  name  was  Orrln,  and  he  did  not 
know  where  Albert  was.  He  frankly  admits 
now  that  perhaps  he  should  have  gone  fur- 
ther and  explained  the  matter  fully  to  the 
court,  instead  of  answering  flatly,  "No." 
Anyway,  it  was  at  this  time  the  court  entered 
the  fine  against  Albert  Cram,  and  he  had  at 
that  time  heard  no  testimony  that  the  pec- 
son  summoned  was  not  in  fact  Albert  Cram. 
Later,  however,  on  the  motion  for  a  new 
trial,  he  heard  the  testimony  of  Mr.  Adams 
and  the  testimony  of  Mr.  Schmizer  and  Mr. 
Smith,  and  a  finding  at  that  time  that  the 


person  served  was  Orrln  Oram  would  pre- 
sent no  contradictory  findings,  and  this  crit- 
icism by  appellant  of  the  court's  qualification 
to  the  bill  of  exception  presents  nothing 
meritorious.  It  was  but  natural  and  proper 
for  the  court  to  enter  a  fine  against  the  wit- 
ness when  the  case  was  called  for  trial,  as 
the  process  showed  the  witness  to  have  been 
served,  and  he  did  not  attend  court  This  en- 
try was  made  June  25th. 

The  motion  for  a  new  trial,  on  which  hear- 
ing was  had,  was  not  filed  until  five  days 
later — June  30th,  the  state's  contest  being 
also  filed  on  June  30th.  If,  on  this  hearing, 
the  evidence  convinced  him  that  Albert  Cram 
had  not  been  served,  but  Orrln  Cram  had 
been  served  by  mistake  for  Albert,  there 
would  be  no  inconsistency  presented  in  his 
action.  Especially  should  not  appellant's  at- 
torney complain  6t  this  finding.  Albert  Cram 
had  testified  at  the  examining  trial  and  ha- 
beas corpus  hearing.  Doubtless  the  court 
thought,  under  such  circumstances,  that  de- 
fendant's attorney  would  Imow  the  witness, 
and,  when  be  told  the  court  that  the  man 
summoned  at  Port  Arthur  was  not  Albert 
Cram,  tbe  court  should  place  reliance  in  such 
statement 

We  are  of  the  opinion  the  court  did  not  err 
in  overruling  tbe  motion  for  continuance,  and 
refusing  a  new  trial  on  account  thereof  in 
the  light  of  the  testimony  beard  on  the  mo- 
tion for  new  trial. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  (dissenting).  Appellant 
was  convicted  of  murder  and  given  ten  years 
in  the  penitentiary. 

When  the  case  was  called  for  trial,  a  sec- 
ond application  for  continuance  was  overrul- 
ed. At  the  previous  term  the  first  application 
had  been  overruled,  and  on  the  trial  appel- 
lant was  convicted.  On  appeal  that  convic- 
tion was  set  aside  and  reversal  occurred. 
The  application  was  made  on  account  of  the 
absence  of  Albert  Cram,  who  was  alleged  to 
reside  in  Jefferson  county.  Appellant  Issued 
process  for  him,  which  seems  not  to  have 
been  returned.  The  state  issued  process  for 
the  same  witness.  The  return  of  the  sheriff 
shows  it  was  served  upon  Albert  Cram.  Al- 
bert Cram  was  a  very  material  witness,  and 
his  testimony  v(x>uld  flatly  contradict  the 
state's  case  on  most  material  facts  connected 
with  the  homicide.  The  diligence  was  suffi- 
cient for  the  reason  it  shows  the  witness  was 
summoned  in  ample  time  to  obtain  his  pres- 
ence at  the  trial.  If  witness  misled  ap- 
pellant as  to  what  his  testimony  would  be, 
diligence  is  ample.  Branch's  Crim.  Law,  | 
256;  Richardson  v.  State,  57  Tex.  Cr.  B. 
285,  122  S.  W.  560;  Adams  v.  State,  10  Tex. 
App.  677;  Rankin  .V.  State,  67  Tex.  Cr.  R.  132, 
122  S.  W.  25. 

Attachment  Issued  also  for  the  witness 
when  he  failed  to  appear.  Tbe  bill  of  ex- 
ceptions shows  after  witness  was  served  Mr. 
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Adams,  i>ne  of  appellant's  connsel,  went  to 
Port  Arthnr  In  Jefferson  eonnty,  where 
the  witness  was  Bummoned,  and  had  a  con- 
versation with  him.  In  this  conversation 
the  witness  told  Mr.  Adams  that  his  name 
was  not  Albert  Cram,  but  Orrln  Cram;  that 
he  was  a  brother  of  Albert  Oram,  and  he  did 
not  know  the  whereabouts  of  Albert,  his 
brother.  It  is  also  shown  that  during  the 
Investigation  of  this  continuance,  from  the 
standpoint  of  the  motion  for  new  trial,  while 
Mr.  Adams  was  in  JefCerson  county  he  was 
Introduced  to  a  Mr.  Cram  as  Albert  Cram, 
and  that  he  went  to  Port  Arthur  in  part 
to  see  Cram  to  know  what  he  would  testify 
as  to  the  facts  of  the  case.  When  Cram  told 
him  his  name  was  not  Albert,  but  that  it  was 
Orrln,  he  then  asked  Mr.  Adams  whether 
or  not  he  should  attend  court  at  Jasper. 
Mr.  Adams  answered  If  he  was  not  Albert 
Cram  he  need  not  go,  but  If  he  was  Albert 
Cram  he  should  go.  It  Is  also  shown  that, 
wh«i  the  application  was  presented,  the 
court  asked  the  question  generally  If  any- 
body bad  seen  Albert  Cram.  Receiving  no 
reply,  the  court  then  turned  to  Mr.  Adams 
and  asked  him  if-  he  had  seen  Mr.  Albert 
Oram  lately,  and  was  informed  by  Mr.  Adams 
that  he  had  not,  whereupon  the  court  said 
from  all  these  facts  he  would  hold  that  the 
witness  had  never  been  served,  but  that  a 
brother  of  Albert  Cram,  to  wit,  Orrln  Cram, 
bad  been  served  instead  of  Albert  Cram; 
that  after  having  notice  from  the  oflSoers  at 
the  last  term  of  the  district  court  six  months 
ago  that  Albert  Cram  was  then  in  Morgan 
City,  La.,  no  attempt  was  made  to  take  his 
depositions.  The  court  was  informed  by  Mr. 
Adams,  after  this  case  was  tried,  when  the 
defendant  was  given  time  In  which  to  pre- 
pare his  motion  for  a  continuance,  that  In 
consultation  he  (Mr.  Adams)  asked  the  other 
attorneys  what  he  must  say  shonld  the  court 
ask  him  if  he  had  seen  Albert  Cram,  and 
that  they  said  to  him,  "Well,  have  yon  seen 
Albert  Cram?'  and  was  Informed  by  Mr. 
Adams  that  he  bad  not,  and  then  they  said, 
"Then  tell  the  court  you  have  not  seen  him," 
and  that  he  did  as  they  had  agreed  that  they 
should.  It  Is  further  shown  that,  when  the 
application  for  continuance  was  overruled, 
the  court  entered  a  fine  against  Albert  Cram 
and  a  Judgment  nisi  ordering  process  to  Is- 
aae.  The  amount  of  the  Judgment  nisi  was 
$500.    Now  the  court  finds  as  follows: 

"Prom  all  the  facts,  the  court  holds  that  the 
witness  Albert  Cram  was  never  served,  but  that 
a  brother  of  Albert  Cram,  to  wit,  Orrln  Cram, 
was  served  as  the  witness  Albert  Cram;  that 
after  having  notice  from  the  officer,  at  the  last 
term  of  the  district  court  six  months  aico,  that  Al- 
bert Cram  was  then  in  Morean  City,  La.,  no  at- 
tempt was  made  to  take  his  depositions.  The 
mutt  was  also  informed  by  Mr.  J.  T.  Adams, 
after  this  case  was  tried,  that  when  the  defend- 
ant in  this  case  was  given  time  in  which  to  pre- 
pare his  motion  for  a  continuance,  that  in  con- 
sultation, he  (Mr.  Adams)  asked  the  other  attor- 
neys what  he  must  say  should  the  court  ask  him 
If  he  had  seen  Albert  Cram,  and  that  they  said 
to  him,  'Well,  have  you  seen  Albert  Cram?'  and, 
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'I  said  no,'  and  then  they  said,  'Well,  then  tell 
the  court  you  have  not  seen  mm,'  and  'that  be 
did  as  they  had  agreed  that  he  shonld.'" 

The  witnesses  for  the  state.  Smith  and 
Schmlzer,  testified  when  Mr.  Adams  came 
to  Port  Arthur  he  asked  them  to  locate  the 
witness  Albert  Cram  so  he  could  talk  witli 
him.  They  finally  did  so,  and  in  the  eve- 
ning they  Introduced  the  man  to  him  as  Al- 
bert Cram  with  whom  Adams  had  the  con- 
versation. In  this  conversation  Adams  was 
informed  by  Cram  that  his  name  was  not  Al- 
bert, but  Orrln,  Cram.  Cram  asked  Mr. 
Adams  then  if  be  should  attend  court.  He 
said,  "If  yon  are' not  Albert  Cram,  there  Is 
no  necessity  for  your  going,"  or,  "you  need 
not  go,"-  or  substantially  this;  but,  "If  you 
are  Albert  Cram,  you  had  better  attend 
court"  He  was  a  stranger  to  Adams;  the 
first  time  they  had  ever  seen  each  other. 
Now,  under  this  condition  of  the  record,  the 
court  finds  that  Albert  Cram  was  not  served, 
and  yet  enters  a  Judgment  nisi  against  him 
fining  him  fSQO  for  nonattendance  upon  the 
court,  and  yet  all  the  process  was  served  up- 
on him  as  Albert  Cram,  and  the  officers  in- 
dicate In  their  statements  that  he  was  Al- 
bert Cram.  The  court  seems  to  find,  with 
Mr.  Adams,  that  he  was  not  Albert  Cram, 
but  Onln  Cram,  and  proceeds  to. fine  Albert 
Cram  |5(X>  for  nonattendance  on  the  court 
for  process  served  upon  Orrln  Cram,  and 
tor  this  reason  he  says  the  diligence  is  not 
sufficient  I  cannot  agree  with  the  trial 
Judge.  Appellant  did  not  have  to  resort  to 
depositions  under  the  circumstances  of  this 
case.  When  the  motion  for  new  trial  pre- 
sented all  these  matters,  the  court  should 
have  granted  a  new  trial.  The  witness  was 
a  most  material  witness  under  the  showing 
made,  and,  if  his  testimony  Is  true.  It  went 
directly  to  the  very  substance  of  the  state's 
case.  If,  as  the  officers  say,  this  was  Al- 
bert Cram,  and  they  served  him  a  few  days 
before  court  the  diligence  was  sufficient 
whether  It  was  served  for  the  defendant  or 
the  state.  Diligence  Is  not  always  the  final 
test.  Fair  trial  being  guaranteed  by  the  Con 
stltutlon,  it  is  far  more  important  that  ma- 
terial testimony  be  had.  No  accused  citi- 
zen ought  to  be  rendered  Infamous  on  a  test 
of  strictest  technical  diligence.  Having  been 
served  for  the  state,  defendant  had  a  right 
to  take  advantage  of  such  service.  He  him- 
self had  issued  process,  but  for  some  unex- 
plained reason  it  had  not  been  returned  by 
the  officer.  Subsequently  that  Issued  by  the 
state  was  served  and  return  made.  Both 
parties  believed  he  was  Albert  Cram,  Issued 
process  for  him,  and  the  return  shows  it  was 
Albert  Cram.  The  officers  believed  be  was 
Albert  Cram,  and  their  return  on  process  as 
well  as  their  testimony  so  indicates.  The 
court  did  not  find,  and  would  not  have  been 
Justified  in  finding,  that  Mr.  Adams  kept  the 
witness  away,  or  was  instrumental  In  keep- 
ing him  away.  The  evidence  shows  to  the 
contrary. 
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tTsder  tbe  drcamstances  of  this  case,  I  am 
of  opinion  the  court  erred,  and  the  Judgment 
should  be  reversed  and  remanded.  I  cannot 
concur  In  this  affirmance,  and  enter  my  dis- 
sent 


MERKEL  7.  STATE.    (No.  8305.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  0, 
1914.) 

1.  Rape  ({  51*)— Sutfioibnct  of  Btidkncb. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion  of  rape  by  force  or  tlireats. 

[Ed.  Note.— For  other  cases,  see  Rape,  CTent. 
Dig.  IS  71-77;   Dec.  Dig.  {  51.*] 

2.  Indictment  and  Infobhatior    (|  137*)— 
Motion  to  Quash— Grounds. 

Under  Code  Cr.  Proo.  1911,  art.  409,  pro- 
viding that  any  person,  before  the  grand  jury 
has  been  impaneled,  may  challenge  the  array  or 
any  juror,  and  that  in  no  other  way  shall  ob- 
jections to  tbe  qualifications  and  legality  of  the 
grand  jury  be  heard,  a  motion  to  quash  the  in- 
dictment because  the  grand  jurors'  names  had 
been  published  in  a  newspaper  40  days  before  the 
term  of  court  without  any  challenge  of  any  when 
impaneled,  held  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon.  Cent.  Dig.  U  480-487;  Dec 
Dig.  i  137.*] 

3.  JuBT  ({  58*)— JUBY  Wheel  Law— CoNsn- 

TOTTONAI-ITr. 

Rev.  St.  1911,  arts.  5151-5158,  providing 
that  in  counties  containing  a  population  of  20,- 
000  or  more  the  tax  collector,  tn«  tax  assessor, 
tbe  sheriff,  the  count?  clerk,  the  district  clerk, 
or  any  of  their  deputies,  shall  meet  and  select 
from  tbe  qualified  jurors  the  jurors  for  service 
in  the  district  and  county  courts  for  the  ensuing 
two  years  by  writing  their  names  on  cards,  plac- 
ing their  names  in  a  wheel,  and  drawing  there- 
from, is  constitutional. 

[Ed,  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  266;  Dec.  Dig.  S  58.*] 

4.  JuBY   (J  131*)— Bias— Examination— Hy- 
pothetical Question. 

In  a  prosecution  for  rape,  where  defendant 
at  tbe  trial  was  23  years  of  age,  nrfusal  of  a 
hypothetical  question  to  jurors  on  their  voir 
dire,  as  to  whether  they  would  have  any  bias 
against  a  35  years  old  man  having  sexual  inter- 
course with  a  16  or  17  year  old  girl,  was  not  re- 
versible error. 

[Ed.  Note.— Fop  other  cases,  see  Jury,  Cent 
Dig.  §§  561-582;  Dec.  Dig.  {  131.*] 

6.  JuBT  (J  131*)— VoiB  DiBB— Examination— 
Dibcbetion  of  Distbict  Attobney. 

The  action  of  the  district  attorney  in  testing 
the  jurors  on  their  voir  dire  in  asking,  under 
the  statute,  if  they  had  conscientious  scruples  as 
to  the  infliction  of  the  death  penalty,  in  some 
cases  challenging  therefor  and  in  others  not,  was 
a  matter  wholly  within  his  discretion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  f{  B61-582;   Dec  Dig.  <  181.*] 

6.  Witnesses  (8  393*)— Impeachment— Testi- 
mony OF  Gband  Jubob. 

In  a  criminal  prosecution,  where  the  state 
put  on  grand  jurors  to  show  that  the  testimony 
of  a  witness  for  defendant  before  them  differed 
from  her  testimony  at  the  trial,  the  testimony 
of  one  grand  juror  that  he  translated  her  testi- 
mony, given  in  German,  for  the  other  jurors, 
was  not  objectionable  because  be  was  not  sworn 
in  the. grand  jury  as  a  witness  to  make  such 
translation. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  a  1262-1257;   Dec.  Dig.  g  393.*] 


7.  Cbiminal  Law   ({  829*)— RxQinssixD  Iii- 

8XBUCTI0N8— GlV«N  INSTBVOTIONS. 

In  a  criminal  prosecution,  defendant's  re- 
quested special  charge  relative  to  impeaching  tes- 
timony held  properly  refused,  where  the  coort's 
charge  covered  that  matter. 

[Ed.  Note. — For  other  cases,  itee  Criminal 
Law,  Gent  Dig.  {  2011 ;   Dec.  Dig.  {  820.*] 

a  Cbiminal  Law  (I  1092*)— Bill  ot  Hxcep- 

TioNS— Tnoe  pob  Fiuno. 

Where  a  bill  of  exceptions  was  filed  long 
after  the  adjournment  of  tne  court  the  evidence 
as  to  a  ground  of  exception,  even.lf  contained  in 
the  bill,  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  tee  Orlmlnal 
Law,  Cent  Dig.  U  2803,  2829,  2834-2881,  :»1»; 
Dee.  Dig.  I  1002.^] 

».  Cbiminal  Law  (f  »42»)  —  Nrw  Tbial  - 

Newly  Discotekbd  Evidkncb— Impkachino 

Evidence. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  going  merely  to  the  impeach- 
ment of  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
iVli  •f"''  ^'^  **  ^^^'  ^^^•^382;   Dec  Dig. 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 

J.  G.  Merkel  was  convicted  ot  rape  by  force 
or  threats,  and  be  appeals.   Affirmed. 

D.  A.  McAskill,  of  San  Antonio,  for  am>el- 
laut  C.  B.  Lene^  Asst  Atty.  Gen.,  for  the 
State. 


PRENDERGAST,  p.  3.  Appellant  was  con- 
victed of  rape  by  force  or  threats  on  Esther 
Koch,  a  young  girl  about  16  years  of  age, 
committed  on  or  about  July  17,  1913. 

Some  of  the  facts  are  established  without 
any  contradiction.  Esther  was  a  young  Ger- 
man country  girl,  the  daughter  of  a  German 
Methodist  preacher.  Very  shortly  prior  to 
the  alleged  rape,  she  bad  lived  in  San  An- 
tonio as  a  servant  for  her  aunt,  who  ran  a 
rooming  bouse.  She  was  unfamiliar  with  the 
city  of  San  Antonio.  She  had  never  seen  nor 
beard  of  appellant  prior  to  Sunday  night, 
July  13,  1913,  Just  three  or  fours  days  before 
the  alleged  rape.  Appellant  was  a  German 
23  years  old  at  the  time  of  this  trial  in  Jan- 
uary, 1914.  Something  like  2%  years  before 
tbe  alleged  assault,  he  had  married,  but  some 
year  and  a  half  before  then  had  separated 
from  his  wife,  but  was  not  divorced  from 
her.  After  his  separation  from  his  wife  some 
year  and  a  half  before  tbe  alleged  rape,  he 
met  a  German  woman,  recently  from  Ger- 
many, whose  name  was  ICaty  Slgmund,  and  be 
soon  began  living  in  adultery  with  her,  and 
continuously  so  lived  with  her  up  to  the  time 
of  the  commission  of  this  offense.  He  had  got- 
ten her  pregnant  He  had  been  living  about 
San  Antonio  some  months,  but  just  a  short 
time  before  this  offense  he  moved  in  rather 
a  sparsely  settled,  portion  of  the  country  four 
miles  from  the  city  of  San  Antonio  and  lived 
at  a  house  with  the  woman  Katy,  ostensibly 
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as  hlB  wife,  aod  the  people  in  the  neighbor- 
hood were  ao  Informed  and  regarded  her. 
She  was  soon  to  be  confined — ^perhaps  some 
two  months  later.  He  wanted  to  hire  some 
girl  to  go  out  to  stay  with  her  and  help  do 
the  work  until  after  she  was  confined.  He 
applied  to  Esther's  aunt  for  such  a  girl  and 
made  arrangements  with  her  by  which  he 
could  hire  Esther.  For  the  first  time  on  said 
Sunday  night  he  met  and  saw  Esther  at 
church,  with  his  reputed  wife,  and  they,  to- 
gether, took  Esther  out  with  them  that  night 
to  their  country  place  In  their  buggy.  Es- 
ther only  stayed  with  them  from  Sunday 
night  until  late  Thursday  eTening  or  early 
Thursday  night  following,  when  appellant 
and  his  reputed  wife,  Katy,  took  her  back  to 
her  aunt's.  When  she  reached  her  aunt's 
she  was  crying,  in  much  distress,  and  at  once 
told  her  aunt  and  uncle  and  others,  in  effect, 
that  appellant  had  raped  her.  The  next  day 
two  physicians  examined  her,  and  both  tes- 
tified that  they  examined  her  vagina,  found 
the  hymen  ruptured,  the  raglna  lacerated, 
and  showed  to  be  of  recent  origin.  One  of 
the  physicians,  Dr.  Shropshire,  testifying: 

"She  was  lacerated,  torn,  evidently  somebody 
had  used  her,  had  Intercourse  with  her,  or  used 
their  fingers,  one  or  the  other.  •  •  •  The  hy- 
men was  ruptured.  It  looked  to  be  of  recent  oc- 
currence. It  wag  black  and  blue  as  though  it 
was  extravasated,  the  blood  under  the  skin." 

Of  course,  no  statement  of  facts  can  por- 
tray the  testimony  of  any  witness  the  same 
as  If  the  witness  was  seen  and  heard  by  the 
Jury  and  lower  court;  but  we  will  here  give 
her  testimony  on  direct  examination  substan- 
tially as  given  in  the  statement  of  facts: 

"My  name  is  Esther  Koch.  My  father  is  Bev. 
J.  F.  Koch.  I  know  J.  Q.  Merkel.  I  first  met 
him  on  Sunday  night  at  the  German  Methodist 
Church.  A  lady  was  with  him  whom  he  called 
his  wife.  He  did  not  introduce  me  to  her,  but 
I  heard  him  call  her  his  wife.  From  there  I 
went  with  them  to  their  home  four  miles  ont  of 
San  Antonio,  somewhere  in  the  neighborhood  of 
the  cement  works.  Nothing  occurred  the  night 
we  got  out  there.  I  slept  in  the  room  where 
both  of  them  were.  The  defendant  always  want- 
ed to  kiss  me,  and  I  told  him,  no,  sir ;  my  father 
learned  me  better,  and  I  would  have  none  of 
that.  That  occurred  several  times.  The  first 
time  he  tried  to  kiss  me  was  on  Tuesday,  the 
second  day  I  was  there.  That  was  in  the  house. 
His  wife  was  with  us  there;  It  was  in  her  pres- 
ence. He  would  always  want  tO'  take  hold  of 
me,  and  I  would  push  him  away.  I  said  I  would 
not  have  that  We  were  all  in  the  kitchen  at 
one  time"  (this  seems  to  have  been  Wednesday 
morning),  "and  he  picked  me  up  and  carried  me 
out.  I  fought  as  much  as  I  could  when  he  pick- 
ed me  up ;  I  wanted  to  stay  in  the  kitchen  with 
his  wffe.  He  put  me  on  a  cot"  (this,  we  take  it, 
was  Thursday  evening,  or,  at  any  rate,  when  he 
had  the  act  ot  sexual  intercourse)^  "took  off  my 
clothing,  and  my  underwear.  While  he  was  tak- 
ing off  my  underwear,  I  fought  him  as  much  as 
I  could.  I  was  crying  and  hollering.  As  soon 
as  he  took  me  up  I  began  to  cry.  I  asked  him 
to  let  me  alone.  He  was  by  the  side  of  the  bed 
when  he  took  my  underwear  off,  and  when  he 
was  taking  my  underwear  oft  I  resisted  him  as 
much  as  I  could ;  I  fought  him.  I  was  unwill- 
ing for  him  to  tak«  my  underwear  off.  I  did  not 
agree  to  any  of  these  things  I  have  testified  to. 
After  he  took  my  underwear  off,  he  got  on  the 


bed  and  got  on  me,  and  when  I  cried  ont  he  held 

my  mouth  shut  He  told  me  if  I  didn't  quit  hol- 
lering lie  would  cut  my  throat,  and  after  awhile 
he  would  cut  his.  This  was  after  we  got 
throujgh.  I  saw  him  have  a  knife  in  his  hands. 
I  believe  the  knife  was  shut.  When  he  got  on 
me,  he  took  out  his  privates  and  put  his  privates 
in  me.  I  was  refusing  to  let  him  do  that.  It 
caused  me  a  whole  lot  of  pain.  After  he  had  fin- 
ished, he  went  to  his  wife;  she  had  fainted. 
She  was  just  by  the  side  of  the  bed  where  I 
was,  and  I  was  crying.  After  he  had  finished, 
we  begged  him  to  take  me  home.  I  begged  him, 
and  she  begged  him.  Be  said,  no,  she  wasn't 
able  to  go,  and  he  couldn't  brine  me  home.  I 
didn't  know  the  way  home,  I  had  never  been  in 
San  Antonio  before  I  came  to  stay  with  my 
aunt.  He  told  me  if  I  told  what  had  happened 
b^  would  go  to  jail  and  my  name  would  be  no 
account  any  more.  My  period  of  sickness  had 
come  on  a  short  time  before  this,  and  after  he 
had  finished  with  me  I  saw  some  blood,  about  a 
wash  pan  full.  I  was  sitting  over  the  wash  pan 
so  the  blood  could  run  into  it.  His  wife  after- 
wards begged  so  much  that  he  brought  me  home, 
and  when  be  brought  me  home  it  was  in  the  aft- 
ernoon, dark.  He  took  hold  of  me  twice  while 
I  was  out  there.  He  took  hold  me  the  day  be- 
fore, for  the  first  time;  took  hold  of  my  hands 
and  dragged  me  along  on  the  fioor  and  threw 
me  on  the  bed.  He  wanted  to  do  me,  and  I  said, 
'Let  me  alone.'  I  was  crying  at  that  time. 
He  said  he  wanted  to  play  with  me.  He  put  his 
hands  on  my  underwear,  and  when  he  took  my 
underwear  off  I  told  him,  'No.'  I  used  the  Ger- 
man language  in  talking.  I  only  speak  EnElish 
since  I  am  here,  just  a  little  at  schooL  Mr.  Mer- 
kel told  me  if  I  told  anybody  what  had  occurred 
he  would  not  bring  me  home,  and  I  told  him  I 
wouldn't  say  anything.  After  we  started  home, 
he  wanted  to  turn  back  if  I  wouldn't  promise 
not  to  tell.  When  I  got  home,  I  told  my  auntiei 
and  my  uncle,  and  all  of  them.  I  told  them  as 
soon  as  I  got  home." 

Taking   her   testimony   as    a   whole,    she' 
shows  that  he  had  intercourse  with  her  only 
once;  that  he  first  tried  to  do  so  on  Wednes- 
day morning;  she  stating  on  cross-examina- 
tion: 

"On  Wednesday  morning  Mr.  Merkel  came  In- 
to the  kitchen  and  dragged  me  out  by  one  hand, 
and  laid  me  down  on  the  bed,  unbuttoned  my 
drawers,  and  took  them  off,  and  did  something 
to  me;  but  he  did  not  put  his  private  organ  in 
my  private  organ  that  morning." 

Appellant  admitted  that  he  had  intercourse 
with  her  on  Thursday  morning,  and  was 
about  to  have  intercourse  with  her  again  that 
evening;  but  bis  reputed  wife  was  present 
and  raised  so  much  trouble,  and  fainted,  that 
he  desisted. 

The  appellant,  by  bis  testimony  and  that 
of  said  woman  with  whom  he  lived  in  adul- 
tery, would  show  that  this  16  year  oidy  in- 
experienced, cotintry  girl  beguiled  him,  and 
that  she  induced  him  to  have  sexual  inter- 
course with  her  in  the  presence  of  said  wo- 
man and  under  the  revolting  circumstances 
shown.  In  other  words,  that  she  Induced 
him  to  copulate  with  her,  and  that  it  was  not 
only  willingly  done  on  her  part,  but  at  her 
solicitation.  The  Jury  did  not  believe  this, 
although  the  issue  was  submitted  in  his  fa- 
vor by  the  court  in  the  strongest  possible 
way  for  him. 

[1]  In  our  opinion,  the  evidence  was  suffi- 
cient to  justify  the  conviction,  and  we  can- 
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not  disturb  tbe  verdict  of  (he  Jury.  The 
court,  In  his  charge  on  this  Issue,  submitted 
everything  that  the  law  would  authorize  In 
appellant's  favor.  No  objection  is  made  to 
the  charge  on  this  question.  Appellant  did 
reque.st  a  charge  for  peremptory  acquittal, 
but  this  was  properly  refused. 

[2]  Appellant  made  a  motion  to  quash  the 
Indictment,  because  the  grand  Jurors'  names 
were  known  publicly  and  published  In  the 
newspapers  some  40  days  before  the  term  of 
court  No  challenge  of  them  or  either  of 
them  was  made  at  the  time  they  were  Im- 
paneled.    The  statute  (C.  C.  P.  art  409)  is: 

"Any  person,  before  the  grand  jury  has  been 
impaneled,  may  challenge  the  array  of  jurors  or 
aoy  person  presented  as  a  grand  juror;  and.  in 
no  other  way,  shall  objections  to  the  qualifica- 
tions and  legality  of  tbe  grand  jury  be  heard." 

This  law  shows  appellant's  motion  could 
not  be  sustained.  All  the  decisions  are  to 
the  same  effect  See  some  of  them  cited  un- 
der said  article  of  the  Procedure. 

[3]  Appellant  made  a  motion  to  quash  the 
special  venire  on  various  grounds.  He  at- 
tacked the  constitutionality  of  section  1  there- 
of by  the  Acts  of  1911,  p.  150  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  5151).  See  R.  S.  arts. 
515l-515a  The  first  act  otn  this  subject  was 
pas.sed  in  1907  (page  269).  The  amendment  of 
section  1  of  that  act  by  tbe  act  of  1911,  supra, 
removed  even  some  of  the  apparent  objections 
that  bad  been  made  to  that  section  of  the 
1907  act  This  law  has  been  held  constitu- 
tional by  this  and  tbe  civil  courts  so  long, 
.  and  the  question  discussed  so  thoroughly, 
we  regard  it  as  wholly  unnecessary  to  further 
discuss  it  We  cite  some  of  tbe  cases  hold- 
ing the  law  constitutional.  Smith  v.  State, 
54  Tex.  Cr.  R.  208,  113  S.  W.  289 ;  Logan  v. 
State,  54  Tex.  Cr.  R.  74,  111  S.  W.  1028; 
Huddleston  v.  State,  54  Tex.  Cr.  R.  93,  112 
S.  W.  64,  130  Am.  St  Rep.  875;  Brown  v. 
State,  64  Tex.  Cr.  R.  121,  112  S.  W.  80; 
Jones  v.  State,  54  Tex.  Cr.  R.  607,  113  S.  W. 
761 ;  Gates  v.  State,  66  Tex.  Cr.  R.  571,  121 
S.  W.  370;  Rasor  v.  State,  67  Tex.  Cr.  R. 
10,  121  S.  W.  512;  Beaver  v.  State,  63  Tex. 
Cr.  R.  581,  142  S.  W.  11;  Dallas,  etc.,  St 
R.  Co.  V.  Chase  (Civ.  App.)  118  S.  W.  783; 
Dallas  Consol.  Electric  St  R.  Co.  v.  Cham- 
bers. 55  Tex.  av.  App.  331,  118  S.  W.  851 ; 
Northern  Tex.  Trac.  Co.  v.  Danforth,  53  Tex. 
Civ.  App.  419,  116  S.  W.  148 ;  Houston  Elec. 
Co.  T.  Faroux  (Civ.  App.)  125  S.  W.  922 ;  Rice 
V.  Lewis  (Civ.  App.)  126  S.  W.  961. 

[4]  Appellant  has  two  bills  of  exceptions 
on  the  refusal  of  the  court  to  permit  him  to 
ask  the  special  veniremen  certain  questions 
on  their  voir  dire  examination.  The  bills 
nor  record  otherwise  shows  what  examina- 
tion was  made  of  the  Jurors  on  their  voir 
dire.  We  do  not  understand  from  the  bills 
or  otherwise  that  it  is  claimed  any  Juror  had 
any  bias  or  prejudice  against  appellant  per- 
sonally. C.  C.  P.  art.  692,  subd.  12.  In  fact, 
the  record  would  Indicate  the  reverse  of  this. 
Tbe  questions  asked  were  based  on  the  hy- 


pothesis of  whether  they  would  bare  bias  or 
prejudice  against  a  35  year  old  man  having 
sexual  intercourse  with  a  16  or  17  year  old 
girl.  As  we  understand  the  questions,  they 
were  not  for  the  purpose  of  showing,  as  stat- 
ed, any  bias  or  prejudice  against  appellant 
nor  that  they  could  not  try  him  in  this  case 
Impartially,  but  were  directed  towards  their 
bias,  eta,  against  the  crime  with  which  be 
was  charged  and  to  a  hypothetical  state  of 
fact  which  was  not  shown  to  exist  in  this 
case.  As  stated  above,  the  record  shows 
that  appellant  was  only  23  years  old  when 
this  case  was  tried,  not  36,  as  stated  In  the 
hypothetical  question.  As  the  matter  ap- 
pears, we  think  It  does  not  present  error. 
The  law  Is,  as  stated  in  1  Thomp.  on  Trials 
(2d  Bd.)  p.  117: 

"Hypothetical  questions,  that  is,  questions  as 
to  what  the  juror  would  or  would  not  d^ide  in 
a  supposed  state  of  evidence,  are  not  allowed," 
citing  several  authorities. 

As  said  by  this  court  in  Mason  v.  State, 
16  Tex.  App.  649: 

"It  was  the  duty  of  tbe  court  to  see  that  a 
jury  was  impaneled,  composed  of  men  who  were 
free  from  all  bias  for  or  prejudice  against  tbe 
defendant;  who  were  impartial  towards  either 
the  state  or  the  defendant  In  determining  as  to 
the  fitness  of  a  juror,  the  question  is  largely  one 
of  discretion  with  the  trial  judge.  He  has  the 
proposed  juror  before  him,  observes  his  manner 
of  answering  questions,  Ms  appearance,  and 
many  other  indications  which  cannot  be  brought 
before  this  court ;  and  hence  the  trial  judge  is 
in  a  much  better  condition  to  pass  upon  the  fit- 
ness of  the  individual  to  serve  as  a  juror  in  the 
case,  than  this  court  can  be  from  tbe  record 
alone.  Such  being  the  case,  this  court  will  not 
revise  such  action  of  the  trial  judge  unless  it 
should  be  made  apparent  to  us  that  the  trial 
judge  had  abused  the  discretion  confided  to  him, 
to  the  injury  of  the  defendant's  rights,  or  that 
he  had  infringed  tbe  law.  Ray  v.  State,  4  Tex. 
App.  450;  Gardenhire  v.  State,  6  Tex.  App. 
147 ;   Wade  v.  State,  12  Tex.  App.  358." 

Again,  as  said  by  this  court  in  Flerson  ▼. 
State,  18  Tex.  App.  559: 

"It  has  been  well  said:  'The  rule  is  well  set- 
tled that  it  is  the  duty  of  the  court  to  superin- 
tend the  selection  of  the  jury,  in  order  that  it 
may  be  composed  of  fit  persons.  Large  discre- 
tion must  be  confided  to  the  trial  court  in  the 
performance  of  this  duty,  nor  will  the  action  of 
the  court  in  this  behalf  be  made  the  subject  of 
revision,  unless  some  violation  of  the  law  is  in- 
volved or  the  exercise  of  a  gross  or  injurious  dis- 
cretion is  shcvivn.'  Thompson  &  Merriam  on  Ju- 
ries, §  258.  And  it  has  been  repeatedly  held  by 
this  court  that,  in  determining  as  to  the  fitness 
of  a  juror,  the  question  is  one  largely  of  discre- 
tion with  the  trial  judge,  and  his  action  therein 
will  not  be  revised  by  this  court,  unless  it  be 
made  apparent  that  the  discretion  has  been 
abused  to  the  injury  of  the  defendant's  rights,  or 
that  tbe  law  has  been  infringed." 

See,  also,  James  v.  State,  167  S.  Vf.  727; 
Cooper  V.  State,  162  S.  W.  364 ;  EUls  v.  State, 
164  S.  W.  1010. 

[6]  The  district  attorney  tn  testing  the 
Jurors  on  their  voir  dire  examination  asked, 
under  the  statute,  If  they  bad  conscientious 
scruples  In  regard  to  the  Infliction  of  tbe 
death  penalty.  In  some  Instances  the  dis- 
trict attorney  made  this  a  cause  for  chal- 
lenge, and  In  others  be  did  not    Tbe  appel- 
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lant  objected  to  this.  This  was  a  matter 
wholly  within  the  discretion  of  the  district 
attorney,  and  the  appellant  could  not  legally 
complain  of  his  action. 

[6]  The  appellant  had  said  woman  he  was 
llrtng  in  adultery  with,  Katy  Sigmund,  tes- 
tify in  his  behalf.  It  seems  she  spoke  Ger- 
man only,  or  English  very  imperfectly.  She 
testified  before  the  grand  Jury.  The  state 
put  on  some  of  the  grand  Jurors  to  show  that 
her  testimony  before  the  grand  Jury  was  dif- 
ferent in  some  particulars  from  what  it  was 
on  this  trial.  One  of  these  Jurors  testified 
that  he  translated  for  the  other  Jurors 
some  of  her  testimony.  Appellant  objected 
to  this  grand  Juror's  testimony  on  this  point 
because  the  grand  Juror  was  not  sworn  in 
the  grand  Jury  as  a  witness  to  make  such 
translations.    This  shows  no  error. 

[7]  The  appellant  requested  a  special 
charge  relative  to  the  evidence  Impeacbins 
said  woman.  The  court,  as  we  take  it,  cop- 
led  almost  literally,  at  least  substantially, 
this  charge  in  his  main  charge  to  the  Jury 
and  refused  appellant's.  The  court's  charge 
covering  that  requested  by  appellant,  it"  was 
proper  to  refuse  his. 

[8,  I]  Appellant  has  one  bill  ccHuplalnlng 
that  the  court  erred  in  overruling  the  amend- 
ed motion  for  new  trial  wherein  he  set  up 
newly  discovered  testimony.  No  such  motion 
is  in  the  record.  From  the  bill  on  the  sub- 
ject, however,  it  is  shown  that  said  claimed 
newly  discovered  testimony  could  have  been 
used  solely  for  the  purpose  of  impeaching 
the  state's  witness,  or,  as  stated  in  the 
bill,  "it  raises  a  doubt  as  to  the  truthfulness 
of  Esther  Koch."  The  record  also  discloses 
that  the  court  heard  evidence,  affidavits,  on 
this  subject;  but  what  they  were  the  rec- 
ord does  not  disclose.  The  bill  was  filed 
long  after  the  adjonmtnent  of  the  court,  and 
the  evidence  could  not  be  considered  on  that 
ground,  even  if  it  had  been  contained  in  the 
bill.  Graham  v.  State,  163  S.  W.  730,  and 
cases  collated.  Besides,  it  Is  the  uniform 
holding  of  this  court  that  new  trials  will  not 
l>e  granted  for  newly  discovered  evidence, 
even  if  newly  discovered,  which  goes  merely 
to  the  impeachment  of  a  witness. 

The  Judgment  is  afilrmed. 

DAVIDSON,  J.,  dissents. 


PYE  V.  STATE.     (No.  2448.) 

(Court  of  Criminal  Appeals  of  Texas.    June  25, 

1913.    Rehearmg  Denied  Dec.  3,  1913.) 

1.  Embezzlement  (S  43*)— Labcent  (S  52*)— 

Evidence— Admissibility. 

In  a  prosecution  for  theft  or  embezzlement 
of  a  note,  evidence  that  when  the  owner  learned 
defendant  had  pledged  the  note,  be  made  no  ob- 
jection and  did  not  appear  surprised  ia  admissi- 
ble to  show  the  owner's  consent. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  §43;*  Larceny,  Cent.  Dig.  §{ 
137,  147;  Dec.  Dig.  S  62.*] 


2.  EMBEZZLEafKNT  (I  47*)— IjABCEWT  a  68*)— 

EviDBNCE— Jury  Question. 

In  a  prosecution  for  theft  or  embezzlement 
of  a  note  which  was  delivered  to  defendant  to 
enable  him  to  raise  money  for  the  owner,  the 
qneation  whether  defendant  believed  he  had  per- 
mission to  use  the  note  for  his  own  benefit  held, 
under  the  evidence,  for  the  Jury. 

[Ed.   Note. — For   other  cases,   see   Embezzle- 
ment, Dec.  Dig.  S  47;*   Larceny,  Cent  Dig.  SS 
180,  181;   Dec  Dig.  J  68.*] 
8.  Embezzlement  (i  28*)— Labcent  (f  30*)— 

SUTFICIENCY    OF    INDICTMENT— DeSOBIPTIOIT, 

An  indictment,  charging  the  theft  or  em- 
bezzlement of  a  vendor's  lien  note,  which  merely 
described  the  instrument  as  one  vendor's  lien 
note  for  the  payment  of  |8,000  and  of  the  value 
of  $8,000,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  ${  41.  42;  Dec.  Dig.  «  28;* 
Larceny,  Cent  Dig.  §{  64-76.  99;    Dec.  Dig,  { 

Davidson,  P.  J.,  dissenting  in  part 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;    C.  W.  Hobinson,  Judge. 

F.  B.  P^e  was  convicted  of  crime,  and  he 
appeals.     Reversed  and  remanded. 

E.  T.  Branch,  Lane,  Wolters  &  Storey,  and 
McDonald  Meachum,  all  of  Houston,  for  ap- 
pellant. Richard  G.  Maury,  Dist.  Atty.,  of 
Houston,  and  C.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
in  the  first  count  with  the  theft  of  one  ven- 
dor's lien  note  for  the  payment  of  |8,000  and 
being  of  the  value  of  $8,000;  and  in  the  sec- 
ond count  charged  with  eml>e88lement  of  the 
note. 

The  indictment  Is  attacked  because  it  does 
not  sufilciently  describe  the  note.  The  indict- 
ment charges  in  both  counts  the  note  to  be, 
"One  vendor's  lien  note  for  the  payment  of 
$8,000  and  of  the  value  of  $8,000."  It  is  con- 
tended the  indlctmrait  is  not  sufficient  in  that 
the  description  of  the  note  was  not  as  de- 
manded by  the  terms  of  the  law.  The  indict- 
ment does  not  undertake  to  allege  by  whom 
the  note  was  executed,  nor  the  date  of  its 
execution,  nor  the  date  of  its  maturity,  nor 
the  date  when  it  was  made  payable,  nor  to 
whom  it  was  payable,  nor  upon  what  land 
or  property  the  vendor's  lien  was  held,  nor 
In  what  county  it  was  situated,  nor  any  at- 
tempt to  describe  the  property  or  house  or 
land,  nor  the  county  in  which  it  was  situat- 
ed, nor  the  place  where  the  note  was  payable, 
nor  any  matters  of  description  which  would 
enable  appellant  to  plead  a  conviction  there- 
on in  bar  of  a  subseQuent  prosecution  for 
the  same  alleged  offense.  The  case  of  Calen- 
tine  V.  State,  50  Tex.  Cr.  R.  154,  94  S.  W. 
1061,  123  Am.  St.  Rep.  837,  decides  this  ques- 
tion in  favor  of  appellant's  contention.  This 
case  was  followed  in  Patrick  v.  State,  50  Tex. 
Cr.  R.  499,  98  S.  W.  840,  123  Am.  St.  Rep. 
861,  14  Ann.  Cas.  177.  Under  those  authori- 
ties we  are  of  opinion  this  indictment  is  not 
sufficient.  .Thus  far  these  cases  have  not 
been  overruled,  and  in  the  opinion  of  the 
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writer  ong^t  not  to  be.  They  annonnce  tbe 
correct  doctrine.  Thte  note  was  before  the 
grand  jury  evidently,  or  conid  b»ve  been,  be- 
eauae  It  waa  used  on  tbe  trial  of  tbe  caae. 
They  conld  have  given  aacb  a  description  of 
the  note  as  would  liave  identified  it  from 
other  notes,  and  so  identified  it  as  to  sliow 
tbe  very  dote  upon  which  the  prosecntion 
was  based,  as  by  giving  some  description  of 
it  that  would  individuate  it.  This  was  not 
done,  and  the  grand  Jury  failed  to  allege  in 
the  indictment  that  a  better  description 
than  that  alleged  could  not  be  given  or  as- 
certained. Therefore  under  these  authori- 
ties we  think  this  indictment  is  insndcient. 
Appellant  was  convicted  and  given  two  years 
for  embezzlement 

A  brief  statement  of  the  facts  perhaps  may 
be  necessary.  Mr.  Ooree,  an  attorney  for  the 
Washington  County  Bank,  had  in  charge  for 
collection  an  indebtedness  for  $7,600  against 
the  Hhelp  Rubber  &  Supply  Company,  of 
which  appellant  was  guarantor.  Goree  was 
about  to  bring  suit  on  said  Indebtedness,  and 
appellant  asked  him  to  bold  off,  that  is,  not 
to  do  so,  whereupon  Ooree  demanded  that 
he,  appellant,  give  him  additional  guaranty. 
Appellant  thereupon  turned  over  to  him,  in 
order  to  prevent  the  bringing  of  the  suit,  a 
vendor's  Hen  note  for  $8,000,  signed  by  one 
Hill,  and  payable  to  L.  H.  Perry,  and  indors- 
t»d  by  Perry,  and  which  note  was  the  note 
claimed  to  be  embezzled.  Perry  testified  that 
be  had  turned  over  this  note  and  quite  a 
lot  of  other  notes  to  appellant,  on  which  he 
was  to  borrow  money  for  him,  Perry,  and 
that  appellant  subsequently  reported  to  him 
that  this  note  was  lost  He  returned  the  oth- 
er notes  to  Perry.  Perry  also  testified,  when 
he  hear(J  the  note  was  lost,  that  he  had  Hill 
to  execute  another  note,  on  Its  face  the  same 
as  the  original,  and  that  on  this  duplicate 
note  borrowed  money  from  J.  N.  Taub,  a 
merchant  of  Houston.  Shortly  after  Mr. 
Taub  ascertained  that  Ooree  held  the  other 
note,  which  was  identical  with  his.  He 
called  on  Perry  to  get  the  other  note  out  of 
the  way,  and  Perry  a'nd  appellant  went  to 
Goree,  and  appellant  gave  Goree  another 
note,  which  was  indorsed  by  Perry,  and  tbe 
note  which  was  the  subject  of  this  Indictment 
was  then  turned  over  to  Perry  by  Ooree  and 
canceled.  Mr.  Taub  testified  that  Perry 
knew  of  the  existence  of  the  note  in  Goree's 
hands  when  he  spoke  to  him,  and  that  Perry 
did  not  appear  to  be  surprised  when  he  told 
him,  and  that  the  note  was  purely  accommo- 
dation paper,  and  that  he,  Taub,  held  the 
first  lien  on  the  property  which  overcovered 
the  value  of  the  property. 

Tbe  evidence  shows  that  the  maker  of  the 
note,  HIU,  was  a  carpenter,  working  for  $.0 
or  $3.S0  a  day,  and  that  he  gave  the  note  for 
$8,000  to  Perry,  on  which  there  was  a  prior 
Hen  that  practically  covered  the  value  of  the 
property.  Perry  testified  that  it  was  a  bona 
fide  sale,  and  that  he  afterwards  returned 
to  said  Hill  the  land  paid  by  Hill  as  a  first 


payment,  and  that  the  first  Hen  was  not  re- 
leased wlien  HiU  gave  tlie  note,  while  tike 
other  evidence  waa  tliat  the  note  was  an  ac- 
commodation paper,  and  given  without  con- 
sideratioa  by  Hill,  in  order  to  enable  Peny 
to  borrow  money  tboeon,  and  that  the  note 
had  already  t>een  aasigned  to  Mr.  Tanb  and 
was  of  no  value.  Perry  testified  that  he  did 
not  give  Ills  consent  to  appellant  to  put  op 
the  note  vrlth  Goree,  but  appellant  teetlfled 
that  Perry  would  usually  let  him  do  any- 
thing  he  wanted  with  the  collateial,  and 
when  the  note  was  surrendered  back  to  Perry 
by  Goree,  that  Peny  was  perfectly  satis- 
fied at  that  time,  and  tliat  the  note  was  not 
worth  a  cent  Appellant's  testimony  was  tbat^ 
being  guarantor  in  favor  of  the  WaSIilngton 
County  Bank,  be  deposited  the  note  tem- 
porarily with  Goree,  in  order  to  prevent 
Goree  from  suing  him  at  that  time,  and  that 
he  only  put  up  the  note  temporarily,  without 
any  intention  either  to  permanently  appropri- 
ate it  or  to  cause  Perry  any  loss  or  to  de- 
fraud Perry,  that  be  knew  that  the  note  was 
a  mere  accommodation  note  and  of  no  value, 
and  that  Mr.  Hill  told  him  so,  and  would  not 
go  on  the  stand  and  deny  that  It  was  an  ac- 
commodation paper,  and  that  he  knew  that 
Mr.  Ferry  had  not  sold  the  pr<verty,  and 
that  the  dnpUcate  note  had  already  been 
assigned  to  Mr.  Taub  and  the  note  was  of 
no  value,  and  that  Perry  would  usually  let 
him  do  anjrthing  he  wanted  to  do  with  the 
collateral,  and  that  when  the  note  was  sur^ 
rendered  to  Perry  by  Goree,  Perry  was  per- 
fectly satisfied,  and  that  the  note  In.  the  first 
place  was  not  worth  a  cent  and  was  a  second 
lien  note.  Ooree  testified  that  when  he  sur- 
rendered the  note  to  Ferry  and  received  the 
note  of  appellant  indorsed  by  Perry,  Perry 
was  apparently  satisfied,  and  made  no  daim 
that  appellant  had  stolen  his  note.  Mr. 
Taub  testified  that  Ferry  knew  of  the  ex- 
istence of  the  note  in  Goree's  hands  when  be 
spoke  to  him  about  it,  and  that  Perry  did  not 
appear  to  be  surprised  when  he  told  hUn. 
Mr.  Tanb  further  testtfled  that  if  his  first 
Uen  was  enforced,  there  would  be  very  Uttle, 
if  any,  value  of  the  note. 

The  evidence  further  discloses  that  Perry 
had  sold  or  mortgaged  the  land  which  it  is 
sought  to  show  was  connected  with  this  note, 
or  rather  there  was  a  debt  over  that  land  for 
$13,000,  and  that  the  property  was  situated 
in  Houston,  and  was  not  in  fact  worth  more 
than  $10,000,  if  that  The  $13,000  tnd^ted- 
ness  hanging  over  it  and  this  $8,000  note 
created,  on  this  property  worth  less  than 
$10,000,  an  indebtedness  of  $21,000.  The  state 
was  permitted,  over  objection  of  appellant 
to  prove  that  after  the  finding  of  the  Indict- 
ment in  July  in  this  case  Perry  was  sued  on 
the  note  given  to  get  the  note  in  qnestloti 
from  Goree,  and  had  to  pay  $800  as  a  tesalt 
of  the  Judgment  rendered  on  said  dvll  solt 
It  seems,  however,  appellant  paid  tlie  $500. 
There  was  testimony  that  tliere  liad  t>een  otib- 
er  dealings  between  appellant  and  Perry  la 
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wblcb  accommodation  paper  flgnred.  As  we 
understand  this  record  this  property  on 
which  all  this  Indebtedness  of  $21,000  waa 
created  waa  subsequently,  after  setting  rid 
of  this  accommodation  lien,  sold  by  Ferry 
at  $8,000.  This  may  be  perhaps  a  sufficient 
statement  of  the  case  to  review  some  or  all 
of  the  questions.  The  $500  note  paid  by 
Perry  on  the  Judgment  was  really  paid  by 
appellant,  or  at  least  Ferry  was  paid  the 
$500  by  appellant 

[1]  Appellant  offered  to  trove  by  Perry 
that  be  was  not  oat  aoytblng  on  the  note 
itself,  and  by  appellant  that  the  witness  Per^ 
ry  never  had  him  arrested,  or  made  any  com- 
plaint about  bis  having  used  the  note  in  ques- 
tion to  prevent  the  suit  being  filed  against 
appellant,  and  that  Perry  seemed  entirely 
satisfied  with  his  conduct  In  the  matter  when 
he  Indorsed  the  substitute  note  put  up  by  him 
to  secure  the  return  of  the  note  lii  question, 
which  testimony  was  excluded  by  the  court. 
We  think,  without  stating  the  reasons  for 
which  this  was  offered,  this  testimony  should 
have  gone  to  the  Jury.  Taylor  Vi  State,  50 
Tex.  Cr.  R.  377,  07  S.  W.  473;  Jenkins  v. 
State,  34  Tex.  Cr.  R.  201,  29  8.  W.  1078;  Far- 
rar  v.  State,  29  Tex.  App.  263, 16  S.  W.  719; 
Stanton  v.  State,  42  Tex.  Cr,  E.  271,  59  S.  W. 
271. 

The  state  was  permitted  to  show,  over  ob- 
jection of  appellant,  that  four  months  after 
the  Indictment  was  presented  that  Ferry  had 
to  pay  $500  in  cash,  in  order  to  be  released 
from  bis  obligation  on  the  substituted  se- 
curity given  to  Goree,  the  obligation  being 
that  same  was  subsequent  to  the  finding  of 
the  Indictment  and  was  proof  of  acts  between 
other  parties,  and  that  same  was  prejudicial 
to  defendant  as  showing  a  loss  by  Perry 
subsequent  to  the  presentment  of  the  in- 
dictment, and  was  proof  of  a  Judgment  in  the 
civil  court  It  is  claimed  this  evidence  was 
bnrtful  on  the  issue  of  value,  and  acts  done 
by  other  parties  after  the  presentment 
of  the  indictment  conld  not  bind  or  make 
a  note,  valueless  at  the  time  of  the  sup- 
posed conversion,  become  of  value,  and  same 
was  liable  to  mislead  the  Jury.  It  is  con- 
tended by  appellant  that  this  proposition  is 
elementary.  He  cites  Nesbitt  V/  State,  144 
S.  W.  946.;  Hatfield  v.  State,  67  8.  W.  Ill ; 
'Richardson  v.  State,  46  Tex.  Cr.  R.  84,  79 
S.  W.  536.  We  are  of  opinion  that  this 
contention  ot  appellant  nnder  the  authori- 
ties, is  correct  This  was  long  after  the 
transaction,  and  it  there  had  been  any  con- 
version it  was  at  the  time  that  appellant 
took  the  note  for  his  own  use.  Tlie  value  of 
the  note  was  to  be  determined  by  its  stand- 
ing at  time  of  conversion.  The  law  fixed 
that  status  at  tliat  time.  The  rule  is  funda- 
mental tbat  in  order  to  constitute  theft  or 
embezzlement,  the  fraudulent  Intent  and  con- 
version must  coincide,  that  Is,  in  theft  the 
fraudulent  intent  must  exist  at  the  time  of 
the  taking.    If  a  party  Is  charged  with  em- 


bezzlement or  theft  by  conversion,  tben  fraud 

must  exist  at  the  time  of  the  conversion. 
Appellant  of  course,  after  the  testimony 
was  admitted,  had  to  meet  It  the  best  way 
he  could,  but  this  did  not  cure  the  error  of 
its  admission.  The  authorities  are  all  on« 
way  on  this  proposition. 

Again  appellant  requested  the  court  to  give 
the  following  instruction : 

"The  gist  of  the  offense  of  embezzlement  li 
the  fraudulent  Intent,  and  before  you  can  con- 
vict the  defendant,  you  must  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the  em- 
bezzlement misapplication,  or  conversion,  if  any 
there  waa,  was  done  with  a  fraudulent  intent, 
and  if  defendant  had  the  intention  to  merely 
temporarily  use  the  vendor's  lien  note  in  ques- 
tion, without  any  intention  to  defraud,  or  if 
yon  have  a  reasonable  doubt  as  to  this,  then 
you  should  acquit  the  defendant." 

This  is  properly  reserved  in  both  ways, 
by  bill  of  exceptions  and  in  motion  for  new 
trial.  The  contention  of  appellant  is  that 
this  charge  was  demanded  by  the  evidence 
and  was  the  defendant's  defensive  theory, 
and  caUed  the  court's  attention  to  the  neces- 
sity of  presenting  a  correct  and  afiinnative 
charge  on  his  defensive  theory,  and  the 
court  having  omitted  in  his  main  charge  to 
give  any  charge  presenting  bis  defensive 
theory,  the  refusal  to  give  this  charge  was 
prejudicial  error,  and  should  be  held  to  be 
sufficiently  so  to  be. reversible.  The  bill  of 
exceptions  sets  out  the  contention  of  the 
parties.  We  are  of  opinion  this  charge 
should  have  been  given.  Appellant  testified 
that  his  intention  was  to  use  the  note  only 
temporarily  and  without  any  idea  of  defraud- 
ing Perry ;  that  he  knew  the  note  was  of  no 
value,  and  was  an  accommodation  aoU),) 
which  was  corroborated  by  other  testimony, 
and  nowhere  did  the  court  affirmatively  pre- 
sent his  defensive  theory.  It  Is  a  fundamental 
proposition  that  wherever  a  defensive  theory 
is  presented  by  the  record,  the  defendant  is 
entitled  to  a  distinct  and  affirmative  presen- 
tation of  that  issue,  in  order  to  prevent  the 
Jury  from  Ignoring  his  defense  and  .conduct 
them  to  a  proper  verdict  if  they  find  his  evi- 
dence to  be  true  or  there  was  a  reasonable 
doubt  of  it  See  the  following  authorities: 
Reynolds  v.  State,  8  Tex.  App.  412 ;  Greta  v.  » 
State,  9  Tex.  App.  429 ;  Jackson  v.  State,  15 
Tex.  App.  84 ;  White  v.  State,  18  Tex.  App. 
67;  Burkhard  v.  State,  18  Tex.  App.  699; 
Irvine  v.  State,  20  Tex.  App.  12;  Bond  T. 
State,  23  Tex.  App.  180,  4  S.  W.  580;  Smith 
V.  State,  24  Tex.  App.  290,  6  S.  W.  40;  Wil- 
liams V.  State,  24  Tex.  App.  342,  6  S.  W.  531 ; 
Thompson  v.  State,  24  Tex.  App.  38.3,  6  S.  W. 
296;  Dones  v.  Stote,  8  Tex.  App.  112;  Ei^ 
win  V.  State,  10  Tex.  App.  700;  Ainsworth 
V.  State,  11  Tex.  App.  339 ;  Neyland  v.  State, 
13  Tex.  App.  536 ;  Bonner  v.  State,  29  Tex. 
App.  223,  15  S.  W.  821;  Nalley  v.  State,  30 
Tex.  App.  456,  17  S.  W.  1084 ;  Hays  v.  State, 
30  Tex.  App.  472,  17  8.  W.  1063;  Carter  v. 
State,  30  Tex.  App.  651,  17  S.  W.  1102,  28 
Am.  St  Rep.  944;    Hargrove  r.   State,  83 
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Tex.  Cr.  B.  431,  28  8.  W.  993;  Wheeler  t. 
State,  34  TCx.  Cr.  B.  350,  30  8.  W.  9J3; 
Wright  T.  State,  35  Tex.  Cr.  K.  470,  34  a  W. 
27.3;  Carver  v.  State,  36  Tex.  Or.  B.  SBZ, 
38  S.  W.  183 ;  Winters  t.  State,  37  Tex.  Cr. 
R.  582,  40  8.  W.  303;  Taylor  ▼.  State,  50 
Tex.  Cr.  B.  379,  97  8.  W.  473 ;  Morttmore  ▼. 
State,  60  Tex.  Cr.  R.  89,  130  8.  W.  1004; 
Carden  v.  State,  59  Tex.  Cr.  B.  601,  129  S. 
W.  362;  Campbell  r.  State,  37  Tex.  Cr.  B. 
572,  40  8.  W.  282 ;  Treue  v.  State,  44  S.  W. 
829 ;  Strickland  v.  State,  47  8.  W.  471 ;  Driv- 
er T.  State,  48  Tex.  Cr.  B  20,  85  S.  W.  1056; 
Golightly  T.  State,  49  Tex.  Cr.  B.  45,  90  S. 
W.  26,  2  U  E.  A.  (N.  S.)  383,  122  Am.  St 
Bep.  779,  13  Ann.  Cas.  827;  Freeman  t. 
State,  52  Tex.  Cr.  E.  500,  107  8.  W.  1127; 
Cain  V.  State,  49  Tex.  Cr.  B.  360,  92  8.  W. 
808;  Dyerle  t.  State,  68  8.  W.  175;  Sowell 
V.  State,  32  Tex.  Cr.  E.  482,  24  8.  W.  504; 
Henderson  t.  State,  1  Tex.  App.  437 ;  Harris 
T.  State,  51  Tex.  Cr.  B.  !S«4,  103  8.  W.  390; 
•    Scott  V.  State,  153  8.  W.  871. 

[2]  Appellant  testified  that  be  had  no  in- 
tention of  defrauding  Perry  or  permanently 
depriirlng  him  of  the  note';  that  he  thought 
he  wonid  use  it  temporarily  and  return  It  to 
him  when  necessary ;  that  Hill  had  told  him 
It  was  an  accommodation  note;  he  knew  it 
was  an  accommodation  paper;  that  Perry 
had  not  sold  the  property;  that  he  deposit- 
ed the  note  with  Mr.  Ooree  simply  to  get 
temporary  relief;  that  the  note  was  of  no 
valne.  There  is  evidence,  not  only  by  appel- 
lant bat  other  testimony,  to  the  effect  that 
the  note  was  an  accommodation  note.  It 
seems  to  be  nncontroverted,  shown  by  the 
state  as  well  as  defendant's  evidence,  that 
the  property  for  which  this  note  was  given 
had  an  existing  debt  hanging  over  it  for 
113,000.  This  note  was  for  ^,000,  and  the 
ralne  of  the  property  covered  by  these  liens 
was  110,000  or  less.  It  was  in  evidence  that 
Hill  was  a  carpenter,  employed  by  Perry  at 
$3.50  a  day,  and  that  Hill  executed  this  note 
to  Perry  for  this  ?8,000  on  the  property  above 
mentioned.  Appellant  testified  he  had  it 
from  Hill  that  it  was  an  accommodation 
note,  and  he  knew  as  a  matter  of  fact  him- 
self it  was  an  accommodation  note.  .Appel- 
lant testified,  and  some  of  the  facta  we  have 
already  detailed  show  he  was  sustained  to 
some  extent  in  stating,  he  was  only  tempo- 
rarily using  the  note  with  Goree  to  prevent 
Uoree  bringing  suit  against  him  in  favor  of 
the  Washington  County  Bank,  and  the  evi- 
dence further  shows  that  he  was  financially 
prexHed  at  the  time,  and  that  a  suit  at  that 
time  might  be  of  very  serious  consequences 
to  him,  and  by  using  this  note  he  could  tem- 
porarily stave  off  litigation  and  In  the  mean- 
time gather  his  financial  matters  together 
and  relieve  some  of  his  outatanding  paper  or 
^erty  and  take  up  and  substitute  the  note 
Goree  in  place  of  the  note  he  used 
''roree.  In  all  cases  where  it  was  an  is- 
to  whether  the  property  was  used 


temporarily  or  oonTeited  pennanoitly,  it  is 
the  dnty  of  the  ooort  to  sabmlt  the  iasae  to 
the  Jury.  It  is  farther  the  role  nmder  aH  tlie 
cases,  ao  far  as  we  are  aware,  that  where 
the  property  is  only  temporarily  nsed  and 
not  a  permanent  deprivation,  then  ft  would 
not  be  theft,  and  If  the  Jury  believed  defend- 
ant's side  of  the  case  under  snch  dienm- 
stanoes,  he  would  be  oitltled  to  an  acquittal. 
The  court  charged  the  state's  side  of  it.  bat 
refused  to  give  tlie  defendant's  side  of  it.  A 
list  of  some  of  *the  anthcvities  bearing  upon 
the  temporary  ose  will  be  found  collated  in 
Branch's  Criminal  Law,  f  798.  On  the  qnee- 
tlon  of  intent  see  Branch's  Crim.  Law,  |  779. 
In  Taylor's  Case,  50  Tex.  Cr.  B.  379,  97  S. 
W.  473,  In  regard  to  this  phase  of  the  law, 
this  conrt  said: 

"Where  the  state -seeks  a  oonvictiaii,  whether 
nnder  the  general  statnte  of  theft  or  onder  that 
making  the  conversion  by  l>ailee  theft,  the  fraud- 
ulent appropriation  and  the  intent  to  deprive  the 
owner  of  the  property  mnst  exist  at  the  time 
of  the  taking,  or  at  the  time  of  the  conversion, 
as  before  stated.  Under  the  general  statnte 
the  frandnl^t  intent  is  coexistent  with  the  tak- 
ing. Under  the  statute  in  regard  to  conversion 
by  the  bailee,  it  mast  coincide  with  the  act  of 
conversion.  Under  both  statntes  the  fraodalent 
intent  to  appropriate  permanently  most  ncoea 
sarily  exist.  If  appellant  borrowed  the  money 
on  the  ring  with  the  intent  and  purpose  to  re- 
deem the  ring,  this  would  seem  to  exclude  the 
idea  of  a  frandulent  intent  to  permanently  de- 

grive  the  owner  of  the  propeity,  if  not  (^  a 
raudulent  intent  altogether.'' 

In  the  case  of  Carden  t.  State,  69  Tex. 
Cr.  B  501,  129  S.  W.  362,  the  same  doctrine 
was  laid  down  in  regard  to  threate,  although 
they  were  denied,  yet  the  defendant  was 
entitled  to  a  charge  submitting  his  theory 
of  the  case. 

In  Freeman  ▼.  State,  52  Tex.  Cr.  B.  500, 
107  8.  W.  1127,  appellant  testified  to  a  cer- 
tain state  of  facts,  wlildi  statement  waa 
contradicted  by  prosecutrix.  The  court  fail- 
ed to  charge  with  reference  to  appellant's 
defense,  which  was  that  his  intentlcxi  was 
not  to  assault  the  girl,  but  merely  to  secure 
from  her  the  ring.  The  court  said  in  that 
case: 

"This  was  appellant's  afSrmative  defensira 
theory,  and  one  he  supported  by  bis  testimony. 
We  are  of  opinion  this  charge  shoald  have  been 
given.  It  19  fundamental  in  this  state  tliat  the 
charge  must  distinctly  set  forth  the  law  a^ 
plicable  to  the  case,  and  this  must  be  determio- 
ed  by  the  evidence  adduced.  •  •  •  It  is  fur- 
ther a  fundamental  proposition  of  law  that  the 
charge  must  embrace  the  law  applicable  to  every 
phase  of  the  case  made  by  the  evidence  and  ev- 
ery legitimate  deduction  to  be  drawn  therefrom. 
•  •  •  The  fact  that  the  evidence  may  be 
snch  as  the  court  may  believe  untrue  will  not 
change  this  mle.  Under  onr  system  the  jury 
constitute  the  judges  of  the  facts,  credibility  <« 
the  witnesses,  and  the  weight  to  be  given  their 
testimony.  It  is  also  equally  as  well  settled  in 
this  state,  that  the  accused  is  entitled  to  a  dis- 
tinct and  affirmative,  and  not  merely  an  Implied 
or  negative,  presentation  of  the  issues  which 
arise  upon  hb  evidence.  In  order  to  prevent  the 
jury  from  ignoring  his  defense,  and  to  conduct 
them  to  a  proper  verdict  if  they  find  this  evi- 
dence to  be  true."  Taylor  v.  State,  50  Tex.  Cr. 
B.  379,  97  a  W.  473;   Cain  v.  State,  49  Tex, 
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Cr.  B.  3flO,  92  S.  W.  808;  Dyerle  t.  State,  68 
S.  W.  175;  SoweU  v.  State,  32  Tex.  Cr.  H. 
482,  24  8.  W.  504;  Henderson  v.  State,  1  Tez. 
Api>.  437;  Harris  v.  State,  51  Tex.  Cr.  R.  564, 
lOy  S.  W.  390;  White  v.  State,  18  Tex.  App. 
67;   Scott  V  State,  153  S.  W.  871. 

It  may  not  be  necessary  to  cite  farther  au- 
thorities on  this  proposition;  at  least  it 
wonid  seem  to  be  unnecessary.  The  fraadu- 
lent  intent  at  the  time  ot  the  conTersioQ  Is 
the  gist  of  the  offense,  and  in  theft  or  em- 
bezzlement there  must  be  a  fraudulent,  in- 
tent to  permanently  and  not  temporarily 
take  or  convert  the  property.  Taylor  v. 
State,  50  Tex.  Cr.  R.  879,  9T  S.  W.  473; 
Mortimore  v.  State,  60  Tex.  Cr.  B.  69, 130  S. 
W.  1004;  Branch's  Criminal  Law,  on  Tem- 
porary Use,  t  798,  and  on  Intent,  {  779,  for 
collation  of  other  authorities. 

After  the  Jury  bad  been  out  for  about  17 
hours,  speclflcally  mentioned  In  the  bill  ot 
exceptions,  they  were  recalled  by  the  court, 
and  the  following  charge  given: 

"You  are  instructed  that  an  accommodation 
note  placed  in  the  hands  of  an  innocent  third 
person,  for  value  without  notice,  is  just  as 
binding  and  valid  as  if  consideration  had  passed 
from  the  maker  to  the  payee  at  the  time  the 
note  was  made,  and  could  be  enforced  against 
the  maker  and  indorsers  in  the  hands  of  inno- 
cent third  persons  without  notice  just  the  same 
as  though  It  was  a  bona  fide  transaction. 

"You  are  further  instructed  that  the  original 
of  a  note  that  has  been  substituted  in  the  hands 
of  innocent  third  parties  for  value  without  no- 
tice is  a  valid  and  binding  obligation  on  the 
maker  and  indorser,  although  the  maker  may 
have  executed  a  substitute  for  the  original. 

"Vou  are  further  instructed  that  in  arriving 
at  the  value  of  the  note  introduced  in  evidence 
you  may  take  into  consideration  all  of  the  facts 
and  circumstances  adduced  before  you,  and 
that  the  question  to  be  decided  by  you,  as  to 
the  value  of  the  note,  is  ita  valve  at  the  time 
the  same  was  converted  or  misapplied  by  the  de- 
fendant, if  you  find  beyond  a  reasonable  doubt 
that  it  was  fraudulently  misapplied  or  convert- 
ed, and  not  ita  value  at  any  subsequent  time." 

We  are  of  the  opinion  the  contention  Is 
correct;  that  this  charge  should  not  have 
been  given.  There  were  many  exceptions 
taken  and  reasons  assigned  why  this  charge 
was  wrong.  This  charge  presented  only  the 
theory  of  the  state  and,  in  our  Judgment, 
more  favorable  to  the  state  than  it  was  en- 
titled to  have.  The  court  by  this  charge 
made  the  criterion  of  value,  so  far  as  ap- 
pellant was  concerned,  In  the  hands  of  in- 
nocent third  parties,  and  absolutely  elimi- 
nated all  of  his  defensive  theories,  and  it 
was  a  charge  on  the  weight  of  evidence.  It 
Is  a  correct  proposition  of  law  that  an  ac- 
commodation note  in  the  hands  of  innocent 
third  parties  la  available;  tliat  Is,  it  is  not 
subject  to  the  want  of  consideration,  aa  it 
Is  In  the  hands  of  parties  with  notice  of 
its  character  as  an  accommodation  paper. 
There  was  evidence,  not  only  from  appel- 
lant but  from  other  sources,  adduced  on 
tlie  trial,  sustaining  him  to  the  effect  that 
this  was  an  accommodation  paper,  and  that 
appellant  knew  it  Of  course,  the  law  is 
too  well  settled  for  discosalon  that,  in  the 


hands  of  the  parties  to  the  accommodation 
transaction  the  paper  would  be  valueless. 
Appellant  was  the  agent  of  Perry,  one  of 
the  parties  to  the  note,  and  for  the  double 
reason  that  he  was  agent  for  Ferry  abd 
stood  in  his  shoes  in  disposing  of  the  paper, 
acting  as  his  agent,  and  positively  knew,  at 
least  80  testifies,  that  the  paper  was  an  ac- 
commodation paper,  this  charge  was  errone- 
ous. Whatever  he  did  with  the  paper  as  the 
agent  of  Perry  would  be  Perry's  act  He 
stood  in  Perry's  shoes,  aind  so  far  as  bis 
holding  the  paper  is  concerned  he  was  Per- 
ry's agent  If  he  had  stolen  Perry's  note  from 
Perry  with  knowledge  of  its  want  of  value* 
he  would  not  have  stolen  anythiaig.  If  at 
the  time  be  converted  it  it  was  valueless, 
he  had  not  embezzled  anything.  It  is  some- 
times a  little  dUBcult  to  fix  upon  a  fact 
or  the  fbcts  which  show  the  fraudulent  tak- 
ing or  conversion  in  embezzlement  But 
wherever  that  fact  ezlsta  ia  embezzlement 
would  be  the  conversion.  If  appellant  con- 
verted it  from  Perry  as  the  indictment 
charges,  then  he  converted  a  paper  that  he 
knew  to  be  an  accommodation  paper,  or  be- 
lieved to  be  an  a.ccommodatlon  paper,  and 
which  the  facte  would  jnsUfy  the  Jury  ta 
believing  was  an  accommodation  paper.  He 
converted  It  as  the  agent  of  Perry;  there- 
fore it  was  Perry's  property  when  he  con- 
verted it  He  is  not  charged  with  svrlndllng 
Goree,  but  it  charged  wltb  embezzling  Per- 
ry's property.  The  court's  charge  would  in- 
dicate to  the  jnry,  and  seems  to  have  been 
to  so  instruct  them  that  they  should  fix 
appellatat's  guUt  so  far  as  the  value  of 
the  paper  is  concerned.  In  the  hands  of  Mr. 
Goree.  The  court  does  not  even  charge  the 
converse  of  the  proposition.  Appellant,  as 
before  stated,  was  charged  with  embezzling 
Perry's  property.  He  Is  not  charged  with 
embezzling  it  after  it  got  into  the  hands  ot 
third  parties,  nor  could  they  fix  the  criterion 
In  the  hands  of  innocent  third  parties  as  the 
criterion  of  value  In  the  hands  of  Perry,  for 
whom  appellant  was  the  agent  and  whose 
property  he  is  alleged  to  have  embezzled. 
Appellant  did  not  obtain  a  cent,  and  Perry 
lost  nothing. 

There  is  another  question  in  this  phase  ot 
the  case.  There  is  evidence  all  through  the 
record  that  the  note  was  valueless,  and  there 
Is  evidence  of  the  fact  that  Mr.  Perry  vir- 
tually agreed  to  all  appellant  did  and  had 
knowledge  of  it  Taub  testifies  he  apparent- 
ly knew  it  and  was  not  surprised  when  told 
of  the  condition  of  things,  and  Goree  testi- 
fies to  the  same  thing,  and  appellant  testi- 
fies he  thought  It  was  all  right  with  Perry; 
that  be  had  been  in  the  habit  of  handling 
Mr.  Perry's  collateral  notes,  and  Perry  did 
not  express  any  surprise  at  It,  and  went  with 
appellant  to  Ooree  and  executed  with  appel- 
lant another  note  and  took  up  the  $8,000  note 
In  question  and  canceled  it  Ooree  said  he 
canceled  it    Perry  testified  that  ht  canceled 
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it  This  charge,  we  fblnk,  Is  wrong  trom 
another  standpoint  It  fixes  the  value  la 
the  hands  of  Innocent  third  parties,  and  not 
In  the  bands  of  Perry  through  his  agent  ap- 
pellant If  appellant  had  stolen  this  note, 
there  is  no  question  of  the  fact  it  would 
have  been  valueless,  because  he  would  have 
been  stealing  a  paper  from  Perry  tbat  he 
and  Perry  knew  at  the  time  was  valueless, 
and  embezzlement  Is  but  a  different  form 
of  theft;  at  the  time  of  conversion  the 
property  mutt  have  a  vaMte.  Appellant 
makes  the  contention  that  where  the  value 
Is  necessary  to  be  alleged,  it  Is  necessary 
to  prove,  and  the  evidence  must  show 
some  specific  value,  and  In  this  case  the 
state  has  failed,  in  our  Judgment  to 
prove  the  value  of  the  note;  tliat  it  was 
worth  150  or  over,  or  in  fact  of  any  valae. 
We  are  of  opinion  that  this  contention  is  cor- 
rect We  are  of  opinion  that  the  pass- 
ing of  the  note  by  appellant  to  Goree  did  not 
enhance  the  value  of  the  note  that  belonged 
to  Perry ;  It  did  not  lend  any  value  to  Perry's 
alleged  property.  The  passing  of  the  note  In- 
to the  hands  of  Goree,  conceding  tbat  he  was 
not  acquainted  with  the  fact  that  it  was  an 
accommodation  paper,  might  have  created 
an  obligation  against  Perry,  but  would  hard- 
ly be  thought  to  make  the  note  available  as 
Perry's  property.  The  creation  of  an  ob- 
ligation against  Perry  does  not  constitute 
embezzlement  Appellant  received  no  con- 
sideration for  leaving  the  note  with  Ooree, 
outside  of  an  extension  of  time,  or  rather 
Mr.  Ooree's  promise  not  to  sue.  There  was 
no  money  passed;  there  was  no  value  shown. 
Nothing  had  passed  to  appellant  trom  Mr. 
Goree  except  a  promise  not  to  sue.  Ai4>el- 
lant  simply  bad  an  extension  of  the  debt  for 
which  he  was  guarantor;  he  received  noth- 
ing which  he  could  convert  If  appellant  had 
sold  Ooree  the  note  for  cash  consideration 
and  retained  the  money  for  his  own  use,  he 
would  not  have  been  guilty  of  embezzling  the 
note.  He  may  perhaps  have  been  guilty  of 
swindling  Mr.  Goree,  or  possibly  of  embez- 
zling the  proceeds  of  the  note,  but  not  of  em- 
bezzling the  note  Itself. 

Appellant  also  makes  another  contention, 
which  seems  to  us  to  be  sound,  that  the  state 
failed  to  prove  that  the  note  was  ever  of 
any  value  either  in  the  hands  of  Perry,  ap- 
pellant or  Goree.  The  facts  show  conclusive- 
ly that  Hill  was  Insolvent  It  would  hard- 
ly be  thought  that  any  man  with  any  busi- 
ness qualification  and  accountability  finan- 
cially would  lend  his  name  to  Perry,  as  the 
record  shows  this  man  Hill  did,  under  the 
circumstances.  In  fact  it  is  shown  that  Hill 
was  simply  a  Cfu-penter,  working  for  wages 
at  $3.50  a  day,  and  the  circumstances  show 
Perry  was  fully  bankrupt  and  was  floating 
fictitious  loans  in  order  to  keep  up  his  finan- 
cial schemes.  The  security  upon  which  the 
note  was  based  was  worth  nothing  so  far  as 
this  note  is  concerned.  While  Perry  said 
it  was  worth  $10,000,  yet  it  is  shown,  and  by 


Perry  himself,  that  there  was  a  $13,000  fint 
lien  upon  it  besides  the  $8,000  note  mention- 
ed in  the  record,  but  his  testimony  goes  to 
show  thi^t  after  he  got  rid  of  those  accommo- 
dation liens  he  sold  the  property  for  $8,000. 
So  it  will  be  seen  the  property  fell  $5,000 
short  of  releasing  the  first  lien  security.  Mr. 
Taub  testifies,  and  from  this  record  he  seems 
to  be  a  responsible  business  man,  that  the 
note  "was  not  worth  eight  cents,  that  It  was 
worth  nothing."  Taub  knew  of  the  prop- 
erty and  knew  Perry  and  doubtless  knew 
Hill;  at  least  his  testimony  shows  he  was 
familiar  with  those  transactions.  Besides 
this  testimony,  all  the  circumstances  of  the 
case,  even  the  evidence  for  the  state,  indi- 
cates but  one  safe  conclusion,  it  occurs  to 
us,  that  is,  that  the  note,  upon  any  theory 
of  this  evidence  from  which  it  may  be  con- 
sidered, was  worthless,  and  the  state,  in- 
stead of  proving  beyond  a  reasonable  doubt 
any  specific  value  of  the  note,  absolutely 
disproved  it  It  may  be  Mr.  Perry  and  Mr. 
Pye  were  running  these  matters  together. 
The  testimony  rather  indicates  that  Perry 
was  Indulging  In  some  pretty  extravagant 
financial  transactions  without  much  backing 
to  it  and  that  Pye  was  familiar,  at  least 
to  some  extent  with  those  facts,  and  tbat 
he  had  assisted  Mr.  Perry  In  these  inatters, 
handling  his.  Perry's,,  collateral,  and  this  ac- 
counts for  the  reason  why  Mr.  Perry  was 
not  surprised  at  the  transaction  between  Pye 
and  Goree,  and  all  these  other  matters  that 
have  cropped  out  in  the  evidence,  and  If  those 
facts  exist  the  evidence  would  strongly  indi- 
cate from  that  standpoint  Pye  had  authority, 
or  was  Justified  In  believing  he  had  authority, 
to  handle  the  property  and  do  with  It  as  he 
pleased.  This  phase  of  the  case,  however, 
was  not  submitted  to  the  Jury.  Under  all 
the  dccumstances  of  this  case  it  may  be  a 
serious  question  whether  the  state  has  a 
case  to  show  embezzlement  by  Pye  of  Perry's 
property  of  any  amount,  that  Is,  that  tlie 
note  was  valueless,  and  any  conversion  by 
Pye  of  a  valueless  piece  of  paper  could  not 
be  embezzlement  because  of  a  want  of  value. 
For  the  reasons  Indicated  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 

HARPER,  J.  [S]  While  agreeing  to  the  re- 
versal of  the  case,  I  do  not  concur  In  that 
part  of  the  opinion  holding  the  indictment 
defective,  but  hold  that  the  indictment  is  not 
Invalid. 

I  do  not  agree  that  the  court  should  have 
submitted  the  issue  of  temporary  appropria- 
tion. The  testimony  shows  tbat  Pye  hypoth- 
ecated the  note  with  Goree  and  placed  It 
beyond  his  (Pye's)  control,  and  Perry  had 
to  substitute  other  collateral  to  secure  the 
release  of  the  note  owned  by  him  and  whidi 
Pye  had  appropriated  to  his  own  use,  and 
think  the  evidence  of  Perry  having  to  pay 
$500  was  admissible  on  two  phases  of  th« 
testimony:  First  as  tending  to  show  the 
value  of  the  $8,000  note  at  the  time  of  Its  ap- 
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propvlatton;  and,  secondly,  U  there  was  any 
evidence  tending  to  show  a  temporary  ap- 
propriation, t|ien  this  was  a  cogent  circum- 
stance to  prove  a  permanent  appropriation 
that  Perry  first  had  to  put  up  other  collateral 
to  get  the  $8,000  note  appropriated  by  Fye 
released,  and  then  to  get  this  collateral  re- 
leased he  had  to  pay  $500.  There  are  other 
matters  that  might  be  mentioned,  bnt,  agree- 
ing with  the  conclusion  reached,  I  concnr 
in  a  reversal  of  the  case,  especially  on 
the  grounds  that,  whether  or  not  Perry  knew 
at  the  time  Pye  appropriated  the  note  and 
consented  thereto,  and,  secondly,  if  the  deal- 
ings between  the  parties  were  such  as  to 
lead  Pye  to  believe  he  had  Perry's  permis- 
sion to  use  the  property,  then  this  issue 
should  have  been  submitted  to  the  Jury. 

PBENDOERGAST,  J.  In  my  opinion  the 
Indictment  is  good.  I  think  the  trend  of  all 
the  later  cases  is  to  that  effect  It  seems  to 
me  from  the  statement  of  the  case  by  Pre- 
siding Judge  DAVIDSON  that  It  must  be 
reversed.  The  time  for  adjournment  for 
this  term  of  court  Is  so  near  at  band,  and 
there  being  so  much  other  pressing  business 
necessary  to  be  disposed  of  before  adjourn- 
ment, precludes  a  special  study  of  this  case 
now.  At  a  later  date,  even  if  the  reversal 
stands,  we  may  write  further  herein  on  the 
various  questions  arising  and  necessary  to 
be  decided  herein.  It  may  be  upon  a  thor- 
ough consideration  we  may  reach  the  con- 
clusion the  case  should  not  be  reversed. 


ZWEIG  v.  STATB.     (No.  2080.) 

(Codrt  of  Criminal  Appeals  of  Texas.  April 
80,  1918.  On  Motion  for  Rehearing,  March 
11,  1914.  On  Second  Motion  for  Rehearing, 
March  25,  1914.) 

1.  Heciivino  Stouen  Goods  (I  7*)— RiQin- 
bttes  of  i:7di0tment— tncb  and  p1.ack  of 
Obioinax  Taking. 

An  indictment  for  receiving  stolen  prop- 
erty knowing  that  it  bad  been  stolen  and  bring- 
ing it  into  this  state  need  not  allege  the  time 
and  place  of  the  original  taking,  though  it 
must  allege  that  it  was  fraudulently  recieived 
and  concealed  with  knowledge  that  it  had  been 
acquired  by  theft,  and  the  name  of  the  owner, 
if  known,  and  the  name  of  the  person,  from 
whom  recdved. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  {{  9-14;  Dec  Dig. 
i  7.*] 

2.  RKCBiviNa  Stolen  Goods  (|  7*)— Indict- 
ment—Pboof  AND  Vabiancb. 

Under  Pen.  Code  1911,  art.  1431,  providing 
that  any  iwrson  receiving  stolen  property  in 
another  state  knowing  it  to  have  been  stolen, 
and  bringing  it  into  this  state,  shall  be  guilty 
of  receiving  stolen  property,  an  allegation  in 
an  indictment  for  the  offense  that  the  property 
was  received  "in  the  county  of  St.  Louis,"  was 
not  an  element  of  the  offense,  and  would  be 
disregarded  as  surplusage;  and,  even  if  a 
descriptive  averment  necessary  to  be  proved, 
and  even  if  the  dty  of  St.  Louis,  in  which  it 
was  received,  was  a  municipality  separate  from 
the  county  of  St.  Louis,  proof  that  the  city 
was  always  considered  as  a  part  of  the  county 


was  not  a  variance,  but  sufficiently  sustained 
the   descriptive   averment 

[Ed.  Note.— For  other  cases,  see  ReceivinK 
Stolen  Goods,  Cent  Dig.  {§  9-14;  Dec.  Dig. 
§  7-* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  'Receiviog  Stolen 
Goods.] 

3.  Indictment  and   Information    (|   60*)  — 
Requisites  and  Sufficiency — Statute. 

If,  eliminating  surplusage,  an  indictment 
so  avers  the  constituent  elements  of  the  offense 
OS  to  apprise  the  defendant  of  the  charge 
against  him  and  to  enable  him  to  plead  the 
judgment  in  bar  of  another  prosecution,  it 
is  good  in  substance  under  the  Code,  and  there- 
fore sufficiently  charges  the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  182,  268,  1  7 ; 
Dec.  Dig.  {  60.*] 

4.  Criminai.  Law  (J  80*)— TaiAt— Peincipai. 

ANn  ACCEPSOBY. 

Pen.  Code  1911,  art.  90,  expressly  requir- 
ing that  where  a  principal  is  arrested  be  shall 
be  tried  before  the  accessory,  is  special  and 
controls  the  general  t  revisions  of  Code  Cr. 
Proc.  1911,  art  727,  relating  to  the  severance 
on  trial  of  defendants,  and  hence  ooe  indicted 
as  an  accessory  cannot  be  Srst  tried. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  lOa-111,  1384;  Dec.  Dig.  { 
80.*] 

5.  GUMiNAL  Law   (|   1119*)— AppkaI/— Pxk- 

BTJHPTIOH. 

On  appeal  the  legal  presumption  is  that 
the  court  ruled  correctly,  and  to  have  the  re- 
fusal of  a  severance  reviewed,  the  bill  most 
state  matters  as  to  arrest,  trial,  and  continu- 
ance wliich  would  show  error  in  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  2927-2930;    Dec.  Dig.  { 

6.  Indiotmxnt  and  Infobmation  (i  132*)— 
Election  ,of  Counts— Teiai. 

In  a  trial  of  an  indictment  for  bringing 
stolen  goods  into  the  state  charging  only  one 
transaction  by  different  counts,  the  state  was 
not  required  to  elect  upon  which  count  it 
would  ask  for  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  If  425-447,  449- 
453;    Dec  Dig.  i  132,*] 

7.  Cbiminai,  Law  U  400*)— Evidknob— But 
AND  Secondabt  Bvidencb. 

In  a  prosecution  for  bringing  stolen  prop- 
erty into  the  state  testimony  oif  one  of  the  com- 
pany alleged  to  have  been  the  original  owner 
that  it  was  a  corporation  was  admissible  as  a 
fact  that  the  witness  personally  knew. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  879-886,  1208-1210;  Dec 
Dig.  i  400.*] 

8.  Criminal  Law   (i   1091*)- Appkai^— Bixi 

OF  EXCEFTIONB. 

A  bill  of  exceptions  to  evidence  is  too  gen- 
eral for  consideration,  where  it  includes  a  num- 
l>cr  of  statements,  some  of  which  are  clearly 
admissible,  and  there  ia  nothing  in  the  objee- 
tion  pointing  out  specifically  the  supposed  ob- 
jectionable parts  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j|  2803,  2815.  2816,  2818, 
2819,  2823,  2824,  2828-2833,  2843,  2931-2933, 
2943 ;    Dec.  Dig.  {  1091.*] 

9.  Criminal  Law   (|  422*)— Evidence— Aotb 
and  Declarations  of  Conspirators. 

In  a  prosecution  for  bringing  stolen  prop- 
erty into  the  state,  the  statements  and  acts  of 
all  the  conspirators  during  the  pendency  of, 
and  in  furtherance  of,  the  common  desi^  to 


•ror  other  c«m«  see  same  topic  and  section  NUMBER  In  Dec.  Dl«.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 

Digitized  by  CjOOQIC 


748 


171  SOUTHWESTERN  BBPORTBB 


(Tex 


lonvert  the  goods  to  their  use,  such  as  its  di- 
vision, etc.,  were  admissible  against  another, 
though  said  and  done  in  his  al>sence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  984-988;   Dec.  Dig.  |  422.*] 

10.  Receiving    Stolbw   Goods  ({  6*)— Blb- 
UENTS  OF  Offense. 

To  constitute  the  offense  of  bringing  stolen 
goods  into  the  state,  it  was  not  necessary  that 
defendant  himself  should  ship  the  goods,  as  if 
he  was  the  procuring  cause,  he  would  be  legally 
responsible  for  bringing  them  into  the  state. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  i  8;   Dec.  Dig.  {  6.*] 

11.  Receiving  Stolen  Goods  (|4»)— Posses- 
sion OF  Owner. 

In  a  prosecution  for  bringing  stolen  goods 
into  the  state,  the  fact  that  one  in  charge  of 
the  corporation,  alleged  to  be  the  original  own- 
er of  the  property,  had  employed  a  drayman 
to  carry  the  goods  to  the  depot  from  which 
they  were  stolen  did  not  take  them  out  of  his 
possession. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Century  Dis.  $  G ;  Decennial  Dig. 
J  4.*] 

12.  Ceiuinal  Law  ({  829*)— Re<h«:sted  Ih- 
stbucti0n8 — glven    instructions. 

A  requested  charge  covered  by  the  main 
charge  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;  Dec.  Dig.  f  829.*] 

13.  Grand   Jubt  (S   36*)  —  Witnesses  —  At- 
tendance—Evidence  Befobe  Gband  Jubt.- 

Witnesses  need  not  be  personally  before  the 
grand  jury  as  examining  trials  are  had,  testi- 
mony taken,  reduced  to  writing,  and  sworn 
to  and  transmitted  to  the  grand  Jury,  which 
is  authorized  to  return  an  indictment  thereon 
if  found   sufficient. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  75-78;   Dec.  Dig.  {  36.*] 

14.  Receiving  Stolen  Goods  (f  8*)— Bum- 
ciENCT  OF  Evidence. 

In  a  prosecution  for  bringing  stolen  goods 
into  the  state,  evidence  held  to  show  that  de- 
fendant received  the  goods  from  the  persons 
named  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  {{  1&-18 ;  Dec.  Dig. 
18.*] 

On  Motion  for  Rehearing. 

16.  Receiving  Stolen  Goods  (|  7*)— Indict- 

Under  Pen.'  Code  1911,  art.  1431,  providing 
that  if  any  person  has  committed  an  offense 
in  another  state  which,  if  committed  in  this 
state,  would  be  the  receiving  of  stolen  property 
knowing  it  to  have  been  stolen,  shall  bring  it 
into  this  state  he  shall  be  guilty  of  receiving 
stolen  property,  and  article  1432,  providing 
that  it  must  appear  that  the  offense  charged 
would  also  have  been  receiving  stolen  property 
under  the  law  of  the  other  state,  it  was  not 
necessary  that  an  indictment,  specifically  al- 
leging that  the  acts  of  accused  under  the  laws 
of  Missouri  constituted  the  offense  of  receiving 
stolen  property,  allege  the  facts  going  to  con- 
stitute theft  by  the  original  taker  from  whom 
the  property  was  received. 

[Eid.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  §{  9-14;  Dec.  Dig. 
I  7.*] 

16.  Indictment  and  Information  (|  80*) — 
PuBPosE  OF  "Indictment." 

The  office  and  purpose  of  an  "indictment" 
is  to  notify  one  of  the  offense  with  which  he 
is  charged,  and  the  elements  thereof,  that  he 
may  properly  prepare  his  defense,  and  usually 


when  an  olfense  la  charged  In  the  languai;e  of 
the  statute,  it  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  182,  266,  267, 
Dec.  Dig.  §  60.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Indictment] 

17.  Receiving  Stolen  Goods  (f  9*)— Isstrxs 

— Obiqinal  Taking. 

In  a  prosecution  for  bringing  stolen  goods 
into  the  state  knowing  them  to  have  been 
stolen,  where  there  was  evidence  that  defendant 
was  at  a  certain  place  in  the  other  state  with 
the  original  taker  of  the  goods  and  admitted 
that  they  had  crooked  goods,  and  that  the 
original  taker  resided  in  the  other  state,  had 
the  reputation  of  being  a  professional  thief, 
and  had  been  convicted  of  similar  thefts,  while 
defendant  resided  in  Texas,  the  refusal  to 
submit  a  count  charging  defendant  with  theft 
of  the  goods  and  the  submission  of  tiiat  ad- 
judging him  with  receiving  stolen  goods  know- 
ing them  to  be  stolen  goods,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  H  19-22;  Dec.  Dig. 
{  9.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  BUlam  Coun- 
ty;   J.  C.  Scott,  Judge. 

Louis  Zweig  was  convicted  of  receiving 
stolen  goods,  and  he  appeals.    Affirmed. 

W.  A.  Morrison,  U.  S.  Hearrell,  and  M.  Q. 
Cox,  all  of  Cameron,  and  Liglitfoot,  Brady  & 
Robertson,  of  Austin,  for  appellant  C.  B. 
Lane^  Asst  Atty.  Gen.,  for  tbe  State. 


HARPER,  J.  Appellant  was  prosecuted 
under  an  indictment  charging,  first,  that  ap- 
pellant was  gnilty  of  tbeft  in  tlie  state  of 
Missouri  and  brought  tbe  stolen  property  in- 
to this  state.  This  count  was  not  submitted 
to  the  jury.  Tlie  second  count,  wlilcb'waa 
submitted  and  under  which  lie  was  convicted, 
omitting  formal  parts,  charges:  That  ap- 
pellant on  or  about  tbe  31st  day  of  October 
A.  D.  1010,  in  tbe  county  of  St  Louis,  state 
of  Missouri,  and  anterior  to  tbe  presentment 
of  this  indictment,  did  unlawfully  and  fraud- 
ulently receive  from  Lefty  Llnnaman  and 
other  parties  to  tbe  grand  Jury  unknown 
certain  corporeal  personal  property  (here 
follows  a  description  of  tbe  property  and  its 
value) ;  tbe  same  then  and  tbere — 
"being  the  property  of  and  belonging  to  the 
Sanders  Duck  &  Rubber  Company,  a  corpora- 
tion duly  incorporated  under  the  laws  of  Mis- 
souri, and  which  said  property  bad  theretofore 
been  acquired  by  the  said  Lefty  Linnaman  and 
other  parties  to  the  grand  jurors  unknown,  in 
such  manner  as  that  the  acquisition  of  the 
same  comes  within  the  meaning  of  the  term 
'theft,'  the  said  Louis  Zweig  then  and  tbere 
well  knowing  the  same  to  have  been  so  acquired 
at  the  time  be  received'  the  same  as  aforesaid, 
and  which  said  acts  by  the  said  Louis  Zweig 
were,  by  the  laws  of  the  state  of  Missouri  then 
and  there  in  force,  the  offense  of  receiving  stol- 
en property,  and  which  acts,  if  the  same  had 
been  committed  in  the  state  of  Texas,  wonid, 
under  the  laws  of  tbe  said  state  of  Texas  then 
and  there  in  force,  have  been  the  ofifense  of 
receiving  stolen  property;  and  the  said  Louis 
Zweig,  did  afterwaras  unlawfully,  vis.,  on  or 
about  tbe  21st  day  of  November,  A.  D.  1910. 
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bring  the  aforesaid  property  into  the  state  of 
Texas  and  into  the  county  of  Milam." 

We  have  copied  tbe  Indictment  because 
many  of  the  contentions  of  appellant  are 
based  thereon. 

[1]  The  first  complaint  is  that  tbe  count  in 
the  indictment  Is  insufficient  because  it  faUs 
to  allege  the  date  that  Lefty  Llnnaman  and 
others  committed  the  theft  While  appel- 
lant says  in  his  brief  he  has  been  unable  to 
find  any  authorities  on  this  question,  yet  he 
earnestly  insists  that  it  is  essential  that 
the  date  of  the  original  theft  shall  be  stated. 
By  reading  the  indictment  it  is  seen  that  ap- 
pellant is  prosecuted  for  receiving  stolen 
property  knowing  that  it  had  been  stolen 
and  bringing  it  into  tills  state.  Whether  or 
not  it  is  necessary  in  an  Indictment  charging 
one  with  receiving  stolen  property,  to  allege 
the  date  of  the  original  theft  is  no  new  ques- 
tion in  this  state.  When  the  Supreme  Court 
had  Jurisdiction  in  criminal  matters  this 
question  was  before  them  in  the  case  of 
State  V.  Perkins,  45  Tex.  10,  and  they  held 
that  It  was  unnecessary  to  allege  "the  time 
and  place  of  the  original  taking,"  citing 
Bishop's  Crlnr.  Proc.  i  828.  And  since  the 
creation  of  this  court,  in  the  case  of  Brothers 
V.  State,  22  Tex.  App.  447,  8  S.  W.  737,  this 
question  is  again  decided  adversely  to  ap- 
pellant's contention,  this  court  saying: 

"Is  it  essential  to  tbe  validibr  of  a  charge 
for  receiving  stolen  property  that  the  count 
shall  contain  a  direct,  distinct,  and  afiSrmative 
allegation  of  all  the  facta  going  to  constitute 
theft  against  the  original  taker  from  whom  it 
has  been  received?  The  ijleader,  it  will  be 
noted,  has  followed  substantially  form  No.  512, 
prescribed  for  receiving  stolen  property,  in 
Wiilson's  Criminal  Forms,  page  220  (now  sec- 
tion 1524,  White's  Ann.  Code).  Under  the 
great  weight  of  authority,  the  form  is  unques- 
tionably sufficient.  See  Whart.  Precedents  and 
Indictments  (4th  Ed.)  No.  450;  2  Archbold's 
Crira.  Practice  and  Pleading  (8th  Ed.)  top  p. 
1425,  side  p.  474. 

"Speaking  of  the  offense  of  receiving  stolen 
property,  Mr.  Bishop  says  of  the  indictment: 
'As  in  larceny,  so  in  receiving,  the  transaction 
is  identified  by  the  description  of  tbe  stolen 
things  and  their  ownership.  The  thing  stolen 
must  be  described  in  the  same  manner  as  in 
larceny.  The  name  of  the  thief  is  not  iden- 
tifying matter,  and  hence  it  need  not  be  al- 
leged. The  owner's  name  is  essential  to  iden- 
tification; hence  it  must  be  stated  if  known. 
Commonly  in  England  and  in  numbers  of  our 
states,  the  indictment  does  not  aver  from  whom 
the  stolen  goods  were  received.  Some  of  our 
American  cases  require  it.'  2  Bish.  Crim.  Prac. 
(3d  Ed.)  ii  982,  983;  and  to  the  same  effect 
see  1  Whart.  Crim.  Law  (8th  Ed.)  |  997.  In 
Texas  it  has  been  the  rale  that  an  indictment 
for  receiving  stolen  property  must  allege  tbe 
name  of  the  owner  or  the  property  if  known, 
and  the  name  of  the  person  from  whom  re- 
ceived. State  V.  Perkins,  4?  Tex.  10.  Judge 
Wiilson's  form  is  sustained  by  all  standard  au- 
thorities, and  the  count  here  complained  of  is 
in  compliance  with  said  form.  It  was  not  er- 
ror to  overrule  the  motion  to  quaah.  Nonrse 
▼.   State,  2  Tex.  App.   804." 

In  these  and  cases  dted  in  them  will  be 
found  a  discussion  of  all  questions  raised 
by  appellant  in  his  motion  to  quash,  and 
which  decide  all  of  them  adversely  to  him. 


[2, 3]  A  serious  question  In  tbe  case  is 
that,  the  state  having  alleged  that  appellant 
received  the  stolen  property  "in  the  county 
of  St  Louis,"  the  proof  must  show  that  he 
received  the  property  in  that  county.  Is  this 
an  essential  allegation  in  the  indictment?  As 
applicable  to  this  case,  article  951,  Pen. 
Code  1895  (Pen.  Code  1911,  art  1431),  reads: 

If  any  person  having  received  stolen  property 
in  any  other  state,  knowing  the  same  to  have 
been  stolen,  shall  bring  into  this  state  any 
property  so  acquired  or  received,  be  shall  be 
deemed  guilty  of  receiving  stolen  property,  and 
shall  be  punished  as  if  the  offense  had  been 
committed  in  this  state. 

Are  the  words  In  the  "county  of  St  Louis," 
not  being  an  element  of  the  offense  (for  it 
was  wholly  unnecessary  to  allege  in  what 
county  in  Missouri  the  property  was  receiv- 
ed, as  held  by  all  the  authorities),  in  any 
way  descriptive  of  the  Identity  of  what  is 
legally  essential  to  the  charge  contained  in 
the  indictment?  In  the  case  of  Mayo  v. 
State,  7  Tex.  Cr.  App.  346,  the  question  of 
what  is  descriptive  of  the  offense  and  what 
may  be  treated  as  a  surplus  allegation  is 
discussed  at  length,  and  the  rule  is  said 
to  be: 

"A  rule  almost  fundamental  is  that  no  allega- 
tion, whether  it  be  necessary  or  anneceasary, 
or  more  or  less  particular,  which  is  descrip- 
tive of  the  identity  of  what  is  legally  essentiid 
to  the  charge  in  the  indictment,  can  be  reject- 
ed as  surplusage.  1  Bishop's  Cr.  Proc.  |  485; 
Warrington  v.  State,  1  Tex.  App.  16a  But 
allegations  not  essential  to  constitute  the  of- 
fense, and  which  might  be  entirely  omitted 
without  affecting  the  charge  against  the  de- 
fendant and  without  detriment  to  the  indiet- 
ment  are  treated  as  mere  surplusage,  and  may 
be  entirely  disregarded.  United  States  v.  How- 
ard, 3  Sumn.  12  [Fed.  Cas.  No.  15,408].  And 
where  an  indictment  contains  matter  unneces- 
sary to  a  description  of  the  offense,  it  may  be 
rejected.  State  v.  Coppenburg,  2  Strob.  [S.  C] 
273.  Again,  if,  eliminating  surplusage,  an  In- 
dictment so  avers  the  constituents  of  toe  offense 
as  to  apprise  the  defendant  of  tbe  charge 
against,  him,  and  enable  him  to  plead  the  judg- 
ment in  bar  of  another  prosecution,  it  is  good 
in  substance  under  our  Code.  Coleman  v.  State, 
2  Tex.  App.  512 ;  Burke  v.  State,  5  Tex.  App. 
74.  A  variance  in  the  name  in  an  indictment 
will  not  be  fatal  if  the  name  be  immaterial  to 
constitute  the  offense  and  may  be  rejected  as 
surplusage.  2  East  P.  C  593;  Roscoe's  Cr. 
Bv.  82." 

Tested  by  this  rale,  the  words  "county  of 
St  Louis"  may  be  rejected  as  surplusage, 
and  still  all  the  elements  would  be  charged 
and  the  indictment  would  be  so  definite  that 
appellant  could  successfully  plead  it  in  bar 
of  any  subsequent  prosecution  for  this  of- 
fense. In  the  case  of  Clark  v.  State,  41  Tex. 
Cr.  R.  641,  66  S.  W.  621,'  Presiding  Judge 
Davidson  aptly  states  the  correct  rule: 

"This  is  a  well-settled  principle  of  criminal 
pleading :  If,  eliminating  surplusage,  the  in- 
dictment so  avers  tbe  constituent  elements  of 
the  offense  as  to  apprise  the  defendant  of  the 
charge  against  him,  and  enable  him  to  plead 
the  judgment  in  bar  of  another  prosecution,  it 
is  good  in  substance,  under  our  Code,  and  there- 
fore suificiently  charges  the  offense.  McConnell 
V.  State,  22  Tex.  App.  354  [3  S.  W.  699, 
68  Am.  Rep.  647];  Coleman  v.  Sute,  2 
Tex.  App.  512;    Burke  t.  Stats,  5  Tex.  App. 
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74 ;  Mayo  t.  State,  7  Tez.  App.  342 ;  Holden 
V.  State,  18  Tex.  App.  91;  Cudd  v.  State,  28 
Tex.  App.  124  [12  S.  W.  1010] ;  Hammons  v. 
State.  29  Tex.  App.  445  [16  S.  W.  991;  Tay- 
lor T.  State,  20  Tex.  App.  466  [16  S.  W.  302]; 
Lomax  t.  State,  38  Tex.  Cr.  B.  318  [43  S. 
W.  92]." 

Numerous  other  cases  might  be  dted,  but 
we  do  not  deem  it  necessary  to  do  so.  If  It 
was  essential  to  allege  that  the  property  was 
received  in  any  certain  county  in  a  state,  or 
If  the  allegation  was  descriptive  of  any  es- 
sential allegation  In  the  indictment,  the 
authorities  cited  by  appellant  would  be  in 
point  but  as  It  was  wholly  unnecessary  un- 
der our  Code  to  allege  In  what  county  the 
property  was  received,  and  where  the  words 
are  used,  they  are  not  descriptive  of  what  Is 
legally  essential  to  state  in  the  indictment, 
and,  further,  when  these  words  are  omitted, 
the  indictment  specifically  charges  an  of- 
fense under  our  Code,  and  In  language  that 
it  could  be  pleaded  in  bar  of  any  other  prose- 
cution for  that  ofFense,  we  hold  that  the 
trial  Judge  did  not  err  in  treating  these 
words  as  mere  surplusage.  Entertaining  this 
view,  it  is  unnecessary  to  discuss  or  deter- 
mine whether  or  not  the  city  of  St.  Louis 
is  or  is  not  in  fact  a  part  and  parcel  of 
the  county  of  St.  Louis,  nor  the  many  ques- 
tions raised  by  objecting  to  testimony  in  re- 
gard thereto,  nor  the  special  charges  asked 
in  relation  solely  to  that  question.  The 
gist  of  the  offense  in  this  character  of  case 
is  the  bringing  of  the  stolen  property  into 
this  state,  and  it  was  not  essential  to  al- 
lege in  what  county  it  was  received,  and  if 
we  should  be  mistaken  in  the  holding  that  it 
was  not  a  "descriptive  averment"  necessary 
to  be  proven,  and  it  should  be  held  to  be 
such  a  descriptive  averment  as  it  must  be 
proven  as  alleged,  then  an  allegation  of 
that  character  may  be  proven  by  facts  which 
would  show  that  It  was  generally  so  spoken 
of  and  understood.  If  it  be  conceded  that 
the  laws  of  the  state  of  Missouri,  Introduced 
in  evidence,  show  that  the  city  of  St  Louis 
is  a  separate  and  distinct  municipality 
from  the  coilbty  of;  St.  Louis,  yet  the  same 
evidence  shows  that  the  city  of  St  Louis  is 
wholly  surrounded  by  the  county  of  St 
Louis,  and  if  we  are  to  give  credence  to  the 
testimony  adduced  on  the  trial,  it  has  al- 
ways been  spoken  of  and  considered  a  part 
of  the  county  of  St  Louis.  While  it  may  be 
said  that  the  laws  of  the  state  of  Missouri 
give  to  the  city  an  independent  political  ex- 
istence, yet  these'  same  laws  show  that  the 
city  of  St  Louis  is  wholly  within  the  terri- 
torial bounds  Of  the  county  of  St  Louis,  it 
being  carved  out  of  that  county,  and  the 
limits  of  the  county  entirely  surround  the 
city  of  St  Louis.  It  is  by  the  record  shown 
that  in  the  dty  of  St.  Louis  it  is  generally 
spoken  of  and  described  as  within  the  coun- 
ty of  St  Louis.  By  all  the  testimony  it 
is  shown  that  the  goods  were  stolen  in  the 
dty  of  St  Lonls,  and  Mr.  Sanders  testified: 


"Those  goods  were  taken  fimn  me  in  the  coun- 
ty of  St.  Louis  and  State  of  Missouri  without 
my  consent" 

Frank  McEenna  testified  that  the  dty  of 
St  Louis  was  within  the  bounds  of  the 
county  of  St  louis,  and  was  always  spoken 
of  as  being  within  that  county.  In  fact 
outside  of  the  bare  fact  that  laws  of  the 
state  had  carved  out  a  part  of  the  county  of 
St  Louis  and  had  given  it  to  some  extent  at 
least  a  separate  and  Independent  political 
existence,  the  record  would  disclose  that  It 
is  always  spoken  of  and  generally  understood 
to  be  within  the  county  of  St  Louis.  And 
if  it  should  be  held  that  having  stated  the 
goods  were  stolen  from  Sanders  Duck  & 
Rubber  Company  in  the  county  of  St  Louis, 
it  became  a  descriptive  averment  and  must 
be  proven  as  alleged,  then  it  has  always 
been  the  rule  in  this  state  that  a  descriptive 
averment  of  this  character  may  be  sustained 
by  proof  that  it  is  usually  so  spoken  of  and 
understood.  Dignowitty  v.  Stat^  17  Tex. 
531,  67  Am.  Dec.  670,  and  Cftses  dted  In 
Roman  v.  State,  64  Tex.  Cr.  B.  515,  142  S. 
W.  913.  In  Mr.  Underhlll's  work  on  Oilm- 
Inal  Evidence,  the  rule  is  said  to  be: 

"The  strict  technical  rules  formerly  goTemlng 
this  subject  have  been  greatly  relaxed,  if  not 
altogether  abrogated,  by  statutory  enactment  or 
by  the  liberal  spirit  of  the  modem  courts  of 
criminal  jurisdiction.  In  determining  whether 
a  variance  is  material,  the  question  to  be  de- 
dded  is,  does  the  indictment  so  far  fuUy  ajid 
correctly  inform  the  defendant  of  the  criminal 
act  with  which  be  is  charged  that,  taking  into 
consideration  the  proof  which  is  introduced 
against  him,  he  is  not  misled  in  making  his  de- 
fense, or  placed  in  danger  of  being  twice  pat  in 
Jeopardy  for  the  same  offense?" 

In  this  case  It  can  be  positively  said  tbat 
appellant  could  not  have  been  misled  in 
making  his  defense,  and  he  would  certainly 
be  able  to  plead  this  prosecution  in  bar  of 
any  subsequent  prosecution  for  the  oCTense. 
So  If  we  are  mistaken  in  holding  that  tbe 
words  "county  of  St  Louis"  were  not  neces- 
sary to  be  alleged  to  constitute  the  otfense, 
and  could  and  should  be  treated  as  sur- 
plusage, then  we  think  such  an  allegation 
can  be  proven  by  erldence  that  it  was  so 
called,  termed,  and  spoken  of,  and  In  dther 
event  the  court  did  not  err  in  the  premises. 

[4,  S]  Appellant  next  complains  of  the  ac- 
tion of  the  court  In  overruling  his  applica- 
tion for  a  severance.  The  application  nor  the 
bill  reserved,  does  not  make  manifest  tbat 
Henry  Zwelg  had  ever  been  arrested,  nor 
that  he  was  willing  to  be  first  tried;  nor 
was  it  shown  whether  Henry  Zwdg  bad 
been  indicted  as  an  accomplice,  principal, 
or  accessory  to  the  offense,  nor  that  granting 
same  would  not  have  resulted  in  a  continu- 
ance. If  he  was  Indlded  as  an  accessory  to 
the  ofTense,  this  court  has  held  that  under 
the  law  he  could  not  be  first  tried.  In  Wil- 
liams T.  SUte,  27  Tex.  App.  471,  11  S.  W. 
481,  we  hdd: 

"It  was  not  error  to  refuse  the  defendant's 
motion  to  put  John  West  upon  trial  before  try- 
ing the  dciendant    Said  West  was  indicted  a* 


Digitized  by 


Google 


Tex.) 


ZWEIO  V.  8TATX 


TBI 


an  Bccesaory  to  the  theft  charged  against  the 
defendant,  and  it  is  expressly  provided  that 
where  'the  principal  is  arrested  he  shall  be  first 
tried.'  Pen.  Code,  art.  90.  The  defendant  be- 
ing the  principal,  and  under  arrest,  it  was  not 
only  proper,  but  obligatory  upon  the  court,  to 
try  him  first.  This  requirement  of  the  statute 
is  special  and  controls  the  general  proyision  re- 
latins  to  the  severance  on  trial  of  defendants. 
Code  C3rini.  Proc.  art  669a." 

As  said  by  this  court  in  Edgar  ▼.  State, 
59  Tex.  Cr.  R.  256,  127  S.  W.  1053,  on  appeal 
the  legal  presumption  Is  that  the  court  ruled 
correctly,  and  to  have  the  matter  revised  by 
as  on  appeal,  tbe  Ull  must  state  matters 
which  would  show  the  error  In  tbe  raling 
of  the  court  If  Henry  Zwelg  was  under 
arrest,  and  willing  to  be  tried,  and  to  hare 
granted  the  application  would  not  bare  work- 
ed a  continuance,  and  tbe  Indictment  against 
blm  did  not  charge  him  with  being  an  ac- 
cessory, these  facts  should  have  been  shown. 
In  order  to  avail  apx>ellant  of  this  ground  in 
the  motion  for  new  trial.  For  correct  rule 
In  regard  to  these  matters  see  Ortiz  v.  State, 
151  S.  W.  1058,  and  cases  there  dted. 

[6]  There  was  no  error  In  the  court  refus- 
ing to  make  the  state  elect  under  which  count 
in  the  indictment  he  would  ask  for  a  coAvic- 
tion  at  tbe  close  of  the  testimony  offered  In 
behalf  of  the  state.  In  section  300  of 
Branch's  Crim.  Law  he  correctly  states  tbe 
rule  to  be : 

"If  only  one  transaction  is  charged,  and  dif- 
ferent counts  are  contained  in  tbe  indictment  to 
meet  the  possible  phases  the  testimony  may  as- 
sume, the  state  will  not  be  required  to  elect" 
(citing  Goode  v.  State,  57  Tex.  Cr.  R.  220,  123 
S.  W.  597,  and  numerous  other  cases,  which 
will  be  found  noted  in  that  section). 

[7]  In  Ull  of  exception  No.  1  it  Is  shown 
that  appellant  objected  to  tbe  witness  H.  A. 
Sanders  testifying  that  tbe  Sanders  Duck 
&  Bubber  Company  was  a  corporation.  As 
no  effort  was  made  to  show  for  what  purpos- 
es the  company  was  incorporated,  but  merely 
the  fact  that  it  was  an  Incorporated  com- 
pany, the  court  did  not  err  in  the  matter. 
This  was  a  fact  that  the  witness  personally 
knew. 

[t-]  In  bill  No.  9  is  set  out  tbe  testimony 
of  this  witness  almost  in  full,  covering  some 
12  pages  of  tbe  record,  at  the  conclusion  it 
being  stated  that  the  objections  were  that 
the  witness  was  "Incompetent  to  testify  as 
to  the  identity  of  tbe  goods  alleged  to  have 
been  obtained  as  shown  by  his  testimony." 
Mr.  Sanders  testified  that  he  was  able  to 
identify  the  goods  found  as  the  goods  stolen 
from  bim;  and,  while  appellant  might  con- 
tend that  bis  cross-examination  weakened 
that  statement,  yet  this  would  go  to  the 
credit  of  tbe  witness  and  not  the  admissibil- 
ity of  the  testimony.  As  stated  in  Ortiz  t. 
State,  151  S.  W.  1057: 

"A  bill  of  exceptions  is  to  general  for  consid- 
eration if  it  includes  a  number  of  statements, 
some  of  which  are  clearly  admissible,  and  tiiere 
is  nothing  in  the  objection  •  •  •  pointing 
out  the  supposed  objectionable  portions  of  the 
evidence"  (citing  Branch's  Crim.  Law.  I  47<  and 
numerous  authorities). 


And  the  same  might  be  said  as  to  the  tes- 
timony of  M.  Bourlandt,  which  covers  some 
eight  pages  of  the  record,  at  tbe  last  the 
objection  being  stated,  "for  tbe  reason  that 
the  testimony  in  reference  to  statements 
made  by  Henry  Zweig  not  In  the  presence  of 
defendant  were  not  admissible  against  ap- 
pellant." 

[9]  However,  we  will  state  that  tbe  record 
disclosed  that  appellant,  Henry  Zweig,  and 
Bourlandt  were  in  business  as  partners  at 
Cameron,  Mllam  county;  that  if  the  state's 
theory  Is  correct,  api^ellant  was  In  St.  Louis 
and  shipped  the  alleged  stolen  goods  from  St. 
Louis  to  an  address  in  Taylor,  Tex.;  at  the 
suggestion  of  Henry  Zweig,  Bourlandt  went 
to  Taylor,  paid  the  freight,  and  reslilpped  the 
goods  to  Zweig  &  Bourlandt  at  Cameron; 
that  tbe  goods  were  there  received,  and  by 
Henry  Zweig  and  Bourlandt,  and  when  they 
learned  that  they  were  likely  to  be  caught  in 
possession  of  the  goods,  they  sought  to  con- 
ceal them;  that  appellant  then  came  to  Cam- 
eron and  reshipped  the  goods  to  another 
point,  where'  they  were  finally  discovered 
and  identtfled  as  the  stolen  goods  by  Mr.  San- 
dera  The  statement  of  aU  tbe  conspirators 
during  the  pending  of  the  conspiracy  is  al- 
ways admissible  in  evidoice,  and,  as  it  Is 
shown  that  the  conspiracy  to  convert  these 
goods  to  the  use  of  appellant,  Henry  Zweig, 
and  Bourlandt  was  not  completed,  and,  when 
it  was  learned  that  the  theft  was  about  to  be 
discovered,  it  was  sought  to  conceal  the 
goods,  tbe  statements  of  each  and  all  tbe  con- 
spirators were  admissible,  and  the  court  did 
not  err  In  admitting  the  statements  of  Henry 
Zweig  which  he  did  admit.  In  Branch  on 
Crim.  Law,  {  240,  it  is  said: 

"Acts  and  declarations  of  one  conspirator  in 
furtherance  of  the  common  design  are  admissi- 
ble against  another  conspirator  pending  the 
conspiracy  and  until  ^ts  final  termination.  This 
proposition  includes  anytlung  tliat  was  within 
the  contemplation  of  the  conspiracy,  such  as' 
dividing  the  spoils,  or  any  of  those  matters  that 
may  be  subsequent  to,  but  included  in,  tbe  scope 
of  the  conspiracy.  O'Neal  v.  State,  14  Tex. 
App.  582:  Rix  v.  State,  83  Tex.  Cr.  R.  353, 
20  S.  W.  605;  Pranks  v.  State,  36  Tex.  Cr.  R. 
149,  35  S.  W.  977 ;  Small  v.  State,  40  S.  W. 
790;  Long  v.  State,  55  Tex.  Cr.  R.  57,  114  S. 
W.  632;  Gracy  v.  State,  57  Tex.  Cr.  R.  68, 
121  S.  W.  706;  Milo  v.  State  [59  Tex.  Cr.  R. 
196]  127  S.  W.  1028:  Kipper  v.  State,  45  Tex. 
Cr.  R.  384,  77  S.  W.  611 :  Holt  v.  State.  39 
Tex.  Cr.  R.  299  [45  S.  W.  1016]  46  S.  W.  829; 
Eggleston  v.  State  [59  Tex.  Cr.  B.  542]  128  S. 

W.  nil. 

"What  is  said  and  done  by  any  of  the  conspir- 
ators, pending  the  conspiracy  and  in  further- 
ance of  the  common  design,  is  admissible  against 
the  one  on  trial,  though  said  and  done  in  his  ab- 
sence. Wallace  v.  State,  46  Tex.  Cr.  R.  349,  81 
S.  W.  966;  Barber  v.  State,  69  S.  W.  515; 
Trevino  v.  State,  41  S.  W.  609;  Dobbs  v. 
State,  61  Tex.  Cr.  'R.  115,  100  S.  W. 
946;  Roma  v.  State,  66  Tex.  (Jr.  R.  344  [116 
S.  W.  698];  Smith  v.  Stote,  21  Tex.  App.  96, 
17  S.  W.  560 ;  Armstead  v.  State,  22  Tex.  App. 
59,  2  S.  W.  027;  Richards  v.  State,  53  Tex. 
Cr.  R.  400  [110  S.  W.  432 ;  Bowen  v.  State, 
47  Tex.  Cr.  B,  137.  82  S.  W.  520];  Williams 
V.  Stote,  46  Tex.  Cr,  E.  240,  75  S.  W.  509; 
Chapman  t.  State.  46  Tex.  Cr.  B.  484,  76  S. 
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W.  477;  Hannon  v.  State,  6  Tei.  App.  651; 
[Taylor  v.  State]  3  Tex.  App.  200;  Moore  v. 
State,  15  Tex.  App.  1;  [Phelphs  v.  State,  16 
Tex.  App.  55];  Kggleston  v.  State  [59  Tex.  Or. 
R.  542]  128  S.  W.  1111." 

[10]  It  was  not  necessary  that  appellant 
himself  should  ship  the  goods  from  Taylor  to 
Cameron.  If  he  was  the  procuring  cause  to 
have  the  goods  shipped  from  St  Louis  to  the 
address  at  Taylor,  and  his  partners,  or  one  of 
them  at  his  instance,  reshipped  the  goods 
from  Taylor  to  Cameron,  he  would  be  legally 
responsible  for  the  act  of  bringing  the  goods 
Into  Milam  county,  and  the  court  did  not  err 
in  refusing  special  charge  Na  2  on  this 
phase  of  the  case. 

[11]  Mr.  Sanders  testified  that  he  was  in 
charge  of  the  corporation  and  its  property. 
The  fact  that  he  employed  a  drayman  to  car- 
ry them  to  the  depot  from  which  place  they 
were  stolen  would  not  take  them  out  of  his 
possession.  The  possession  of  the  drayman, 
under  such  circumstauces,  was  temporary, 
and  they  remained  in  Sanders'  possession  un- 
til delivered  to  the  railway  company,  and  the 
court  did  not  err  in  refusing  the  special 
charges  in  regard  to  such  possession. 

[12]  Special  charge  No.  7  was  covered  by 
the  court's  main  charge;  therefore  it  was  un- 
necessary to  give  it. 

[1 3]  Under  the  evidence  in  this  case  special 
charge  No.  8  was  not  called  for.  Appellant 
apparently  proceeds  on  the  theory  that  the 
witnesses  must  be  personally  before  the 
grand  jury.  This  Is  not  the  law.  Examin- 
ing trials  are  held,  and  testimony  taken,  re- 
duced to  writing  and  sworn  to,  which  is 
transmitted  to  tbe  grand  Jury.  The  grand 
jury  is  authorized  to  return  an  indictment  on 
this  testimony  if  they  deem  it  sufficient,  and 
the  evidence  shows  the  testimony  adduced  at 
the  examining  trial  was  before  the  grand 
jury  and  considered  by  ihem. 

(14]  It  may  be  said  that  the  evidence  re- 
lied on  by  the  state  to  prove  that  appellant 
received  the  goods  from  the  persons  named  in 
the  Indictment  is  circumstantial.  The  court 
gave  a  full  and  fair  charge  on  circumstantial 
evidence,  and  the  circumstances  would  fully 
authorize  the  jury  to  find  appellant  guilty 
under  the  second  count  In  the  indictment 
The  circumstances  would  show  appellant  in 
possession  of  these  goods  In  Mayer  Katz's 
yard,  boxing  them  for  shipment;  they  are 
shipped  from  St  Louis,  and  placed  In  his 
store  In  Cameron,  and  when  he  ascertains 
search  Is  being  made  for  them,  he  In  person 
ships  a  portion  of  them  away  from  Cameron 
to  avoid  detection.  Lefty  Llnnaman  is  plac- 
ed in  such  Juxtaposition  to  appellant  as  au- 
thorized a  fluding  that  he  was  the  person 
from  whom  appellant  received  the  goods. 

We  have  carefully  reviewed  each  bill  of  ex- 
ceptions, and  ground  in  the  motion  for  new 
trial,  and  are  of  the  opinion  that  the  court 
properly  submitted  the  case  on  circumstantial 


evlde;nce,  and  the  evidence  lA  amply  sufficient 

to  support  the  verdict. 
The  judgment  is  a£9rmed. 

DAVIDSON,  P.  J.,  dissents. 

On  Motion  for  Rehearing: 

HARPER,  J.  [15]  On  motion  for  rehear- 
log  it  Is  Insisted  that,  as  the  second  count 
In  the  Indictment,  charging  appellant  with 
receiving  stolen  property  and  bringing  same 
into  this  state,  did  not  allege  that  the  man- 
ner I/cfty  Llnnaman  had  obtained  the  goods 
constituted  theft  under  the  laws  of  the  state 
of  Missouri,  and  the  same  acts  would  con- 
stitute theft  under  the  laws  of  this  state, 
this  count  in  the  Indictment  is  for  that  rea- 
son fatally  defective.  Receiving  property 
known  to  have  been  stolen,  and  bringins 
same  Into  this  state  Is  a  separate  and  distinct 
offense  from  the  original  taking,  and  it  will 
be  noticed  in  the  original  opinion  that  this 
count  In  the  indictment  does  allege  that 
goods  had  been  acquired  in  such  manner  as 
the  acquisition  of  the  same  came  within  the 
meaning  of  the  term  "theft,"  and — 
"the*  said  Louis  Zweig  then  and  there  well 
knowing  the  same  to  have  been  so  acquired  at 
the  time  lie  seceiv-ed  the  same  as  aforesaid.  atM{ 
which  taid  acti  ty  the  aaid  Louis  ZioeiQ  xoere, 
by  the  laws  of  the  »tate  of  itissouri  then  and 
there  in  force,  the  offense  of  receiving  stolen 
property,  and  which  acts,  if  the  same  had  been 
committed  in  the  state  of  Texas,  would,  undor 
the  laics  of  the  said  state  of  Texas  then  and 
there  in  force,  have  been  the  offense  of  receiv- 
ing stolen  property;  and  the  said  Iiouis  Zweig 
did  afterwards  unlawfully,  viz.,  on  or  about  the 
21st  day  of  November,  A.  D.  1910,  bring  the 
aforesaid  property  into  the  state  of  Texas,  and 
Into  the  county  of  Milam." 

Article  1431  of  the  Penal  Code  of  1911  pro- 
vides If  any  person,  having  committed  an  of- 
fense In  a  foreign  country,  state,  or  terri- 
tory which  if  committed  In  this  state  would 
have  been  receiving  of  stolen  property  know- 
ing the  same  to  have  been  stolen,  shall  bring 
Into  this  state  any  property  so  received,  he 
shall  be  deemed  guilty  of  receiving  property 
stolen  knowing  the  same  to  have  been  stolen, 
and  shall  be  punished  as  If  the  offense  had 
been  committed  In  this  state.  Article  1432 
provides  that  it  must  be  made  to  apx>ear 
that  the  offense  charged  would  also  have  been 
receiving  stolen  property  by  the  law  of  the 
foreign  country,  state,  or  territory.  This 
the  indictment  specifically  alleges,  and  it  was 
not  necessary  to  allege  in  the  indictment  the 
facts  going  to  constitute  theft  against  the 
original  taker  from  whom  the  property  was 
received.  Hodges  v.  State,  22  Tex.  App.  415, 
3  S.  W.  739;  Brothers  v.  State,  22  Tex.  App. 
447,  3  S.  W.  737.  In  the  first  count  in  this 
Indictment  (which  was  not  submitted  to  the 
jury),  wherein  appellant  was  charged  with 
theft  of  the  goods,  it  was  alleged — 
"which  aaid  acts  by  the  said  Louia  Zwd* 
were,  by  the  laws  of  the  state  of  Missouri,  then 
and  there  in  force,  the  offense  of  theft,  and 
which  said  acta,  if  committed  in  the  state  of 
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Texas,  would,  under  the  laws  of  the  state  of 
Texas  then  and  there  in  force,  have  been  theft, 
and  the  said  defendant  did  afterwards  unlaw- 
tully  bring  the  aforesaid  property  into  the  state 
of  Texas,  and  into  the  county  of  MUam." 

In  the  case  of  Morgan  v.  State,  31  Tex. 
Cr.  R.  7,  18  S.  W.  647,  this  court  held: 

"There  were  five  counts  in  the  indictment  pre- 
ferred against  the  defendant;  the  first  being  one 
for  theft,  and  the  other  four  charging  appellant 
with  receiving  stolen  property  knowing  the  same 
to  have  been  stolen.  The  verdict  of  the  jury 
was:  'We,  the  jury,  find  the  defendant  guilty 
as  charged,  and  assess  bis  punishment  at  con- 
finement in  the  penitentiary  for  two  years.' 
The  judgment  rendered  upon  this  verdict  was 
one  finding  the  defendant  guilty  of  fraudulently 
receiving  stolen  property,  knowing. the  same  to 
have  been  stolen. 

"It  is  insisted  on  this  appeal  that  the  verdict 
and  judgment  must  have  been  predicated  upon 
the  second  count  in  the  indictment;  and  it  is 
further  insisted  that  if  such  be  the  case,  the 
verdict  and  judgment  cannot  stand,  because  the 
said  second  count  is  fatally  defective  in  that  it 
fails  to  state  or  allege  in  terms  the  date  when 
and  the  place  and  county  in  which  the  said  of- 
fense was  committed.  The  date  and  the  county 
were  properly  alleged  in  the  first  count  of  the 
indictment,  which  was  the  count  for  theft. 
This  being  so,  it  was  unnecessary  to  repeat  the 
date  and  county  in  the  second  count.  In  the 
case  of  Hutto  v.  State,  7  Tex.  App.  44,  where, 
in  the  second  count  of  an  indictment  the  name 
of  the  month  was  written  'Janury,'  and  in 
the  first  count,  which  was  dismissed,  it  was  cor- 
rectly spelled,  it  was  held  that  the  motion  in 
arrest  or  judgment  was  correctly  overruled;  and 
the  case  of  Wills  v.  State,  8  Mo.  S2,  was  cited, 
wherein  it  was  held  that  where  a  nolle  prosequi 
to  the  first  of  two  counts  of  an  indictment  was 
entered,  and  the  time  of  committing  the  offense 
was  only  shown  by  reference  to  the  first  count, 
the  defendant  might  be  tried  and  convicted  on 
the  second  count.  Boles  v.  State,  13  Tex.  App. 
650.  See,  also,  Regina  v.  Waverton,  2  Lead. 
Crim.  Cases  (2d  Ed.)  157.  The  particular  ob- 
jection to  the  second  count,  as  above  stated,  is 
not  well  taken." 

And  In  the  case  of  Dancey  t.  State,  35  Tex. 
Or.  R.  618,  34  8.  W.  113,  938,  this  court  held: 

"While  it  has  been  decided  that  each  count, 
as  to  the  charging  part,  is  independent  of  every 
other  count,  still  the  preceding  count  or  coiinta 
may  be'  looked  to,  to  supply  auxiliary  allega- 
tions— to  supply  defects  in  the  subsequent 
counts"  (dting  Boren  v.  State,  23  Tex.  App. 
28.  4  S.  W.  463;  Boles  v.  State,  IS  Tex.  App. 
650). 

[II]  What  Is  the  office  and  purpose  of  an 
Indictment?  It  Is  to  notify  one  of  the  offense 
with  which  he  is  charged,  and  the  elements 
tbereot,  that  be  may  properly  prepare  his 
defense,  and  usually  when  an  offense  Is 
cbarged  in  the  language  of  the  statute,  this 
is  sufficient  The  indictment  in  this  case 
charged  appellant  In  specific  terms  that  he 
received  stolen  goods  from  Lefty  Linnaman 
knowing  they  had  been  stolen,  and  brought 
them  into  this  state,  and  is  sufficient  in  law 
to  charge  this  offense,  and  specifically  alleg- 
ed that  the  acts  committed  by  appellant  were 
a  violation  of  the  laws  of  the  state  of  Mis- 
souri, and  U  committed  by  bim  in  this  state, 
would  have  be«i  a  violation  of  the  laws  of 
this  8tat& 

The  Indictment  in  this  case  does  allege  the 
time  and  place.  It  first  alleges  that  on  or 
171  S.W.-48 


about  the  31st  day  of  October  appellant  re- 
ceived the  property  in  the  state  of  Missouri, 
knowing  the  same  to  bare  been  stolen,  and 
thereafter,  on  or  about  the  2l8t  day  of  Ko- 
vember,  he  brought  the  stolen  property  Into 
this  state.  But  appellant  insists  that  it  was 
necessary  to  name  the  place  in  the  foreign 
state  where  the  goods  were  received.  This 
requisite  is  not  stipulated  In  articles  1431 
and  1432  of  the  Penal  Code;  and  to  so  bold 
would  be  for  us  to  add  to  the  elements  of 
the  offense.  However,  appellant  insists  that 
If  mistaken  in  that  contention,  then  as  the 
pleader  elected  to  allege  that"  the  goods  were 
received  in  the  county  of  St  Louis,  In  the 
state  of  Missouri,  then  it  became  necessary 
to  prove  the  allegation  as  alleged.  In  the 
original  opinion  we  showed  that  the  statute 
(articles  1431  and  1432)  did  not  require  the 
Indictment  to  state  the  point  within  the  for- 
eign state  where  the  goods  were  received, 
but  only  that  they  were  received  in  such 
foreign  state  and  brought  into  this  state,  and 
the  county  brought  to,  to  show  that  such 
county  had  venue  of  the  offense,  add,  such 
allegation  not  being  a  requisite  of  the  indict- 
ment same  might  be  rejected  as  surplusage. 
In  the  case  of  Dent  v.  State,  43  Tex.  Cr.  R. 
161,  65  S.  W.  834,  this  court  held: 

"Redundant  allegations,  and  those  which  are 
In  no  manner  necessary  to  a  description  of  the 
offense,  and  which  are  not  essential  to  consti- 
tute the  offense,  and  which  can  be  entirely  omit- 
ted without  affecting  tiie  charge  against  the 
accused,  and  without  detriment  to  the  indict- 
ment, are  treated  as  mere  surplusage,  and  naay 
be  entirely  disregarded  as  part  of  the  Indict- 
ment. Gordon  v.  State,  2  Tex.  App.  154; 
Burke  v.  State,  5  Tex.  App.  74;  Hampton  v. 
State,  6  Tex.  App.  463;  Mayo  v.  State,  7 
Tex.  App.  342;  Smith  v.  State,  7  Tex.  App. 
382;  Rivers  v.  State,  10  Tex.  App.  177;  Gib- 
son V.  State,  17  Tex.  App  574;  HoWen  v. 
State,  18  Tex.  App.  91;  Moore  v.  State,  20 
Tex.  App.  275;  McConnell  v.  State,  22  Tex. 
App.  354,  8  S.  W.  699,  58  Am.  Rep.  647;  Os- 
borne V.  State,  24  Tex.  App.  398,  6  S  W. 
536;  Watson  v.  State,  28  Tex.  App  84, 12  S.  W. 
404 ;  Cudd  v.  State,  28  Tex.  App.  124, 12  S.  W. 
1010;  McLanrine  y-  State,  28  Tex.  App.  530, 
13  S.  W.  992;  Finney  v.  State,  29  Tex.  App. 
184,  15  S.  W.  175:  Hammons  v.  State,  29  T^ 
App.  445,  16  S.  W.  09;  Taylor  v.  State,  29 
Tex.  App.  466,  16  S.  W.  302;  Waters  v.  State, 
30  Tex.  App.  284,  17  S.  W.  411:  McDaniel  v. 
State,  32  Tex.  Cr.  R.  16,  21  S  W.  684,  ^ 
S.  W.  989;  Loggins  v.  State,  32  Tex.  Cr.  R. 
358.  24  S.  W.  408;  Williams  v.  State,  35 
Tex.  Cr.  R.  891,  83  8.  W.  1080:  Lassiter  v. 
State,  36  Tex.  Cr.  R.  540,  34  S.  W.  7.51;  Webb 
V.  State,  36  Tex.  Cr.  R.  41, 35  S.  W.  380;  Jordan 
v.  State,  37  Tex.  Cr.  R.  222,  38  S.  W.  780,  39 
S.  W.  110." 

Appellant  Insists  that  U  It  was  not  neces- 
sary that  the  county  In  the  foreign  state 
where  the  goods  were  received  should  be 
named  (and  articles  1431  and  1432  show  that 
It  was  not  necessary  to  do  so,  as  the  place  is 
sufficiently  alleged  where  the  state  is  named 
where  the  goods  were  received),  yet  as  they 
were  named,  such  allegation  became  descrip- 
tive of  the  offense,  and  had  to  be  proved  as 
alleged.  We  do  not  think  such  allegation  can 
be  said  to  be  descriptive  of  the  offense  here- 
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in  alleged,  but  If  so,  tbe  proof  met  the  alle- 
gation, for  while  it  Is  shown  that  the  city  of 
St.  Louis  is  a  separate  and  distinct  entity 
from  the  county,  yet  Messrs.  Sanders  and 
McKenna  testify  positively  that  It  was  gener- 
ally spoken  of  and  referred  to  as  being  with- 
in the  county  of  St.  Louis,  and  there  was  no 
evidence  offered  to  the  contrary.  And  where 
the  proof,  and  all  the  proof,  shows  this  to 
be  true,  it  was  not  necessary  to  submit  that 
issue  to  the  jury.  Had  appellant  offered  any 
testimony  that  It  was  not  so  generally  spoken 
of,  understood,  and  referred  to,  then  there 
would  have  been  an  issue  raised,  and  it 
would  have  been  necessary  to  submit  It  to  tbe 
Jury.  Polk  v.  State,  148  S.  W.  311;  Pendy 
V.  State,  34  Tex.  Cr.  R.  644,  31  S.  W.  647; 
Bird  V.  State,  16  Tex.  App.  531;  Lott  v.  State, 
24  Tex.  App.  725,  14  S.  W.  277;  Taylor  v. 
State,  27  Tex.  App.  44,  11  S.  W.  35.  So  It  la 
seen  that  if  it  be  conceded  that  tbe  allegation 
is  descriptive,  and  must  be  proven  as  alleged, 
it  has  been  held  in  this  state  that  if  it  was  so 
commonly  called,  referred  to,  and  spoken  of 
as  alleged,  upon  proof  of  this  fact,  this  would 
present  no  variance.  Mr.  Wharton  in  his 
work  on  Criminal  Law,  says,  "Variance  in 
criminal  law  is  not  now  regarded  as  material 
unless  It  is  of  such  substautive  character  as 
to  mislead  the  accused  in  preparing  his  de- 
fense, or  would  place  him  in  second  Jeopardy 
for  the  same  offense,"  and  in  the  case  of 
Woodward  v.  Barth,  7  Bam.  &  Ores.  301,  it 
was  held  a  "declaration  in  the  pleadings  that 
the  plaintiff  delivered  a  trunk  to  be  put  on 
the  coach  at  Chester.  In  the  county  of  Ches- 
ter, was  held  supported  by  evidence  that  it 
was  delivered  In  tbe  city  of  Chester,  which  Is 
a  county  of  Itself,  separate  from  the  coimty 
of  Chester  at  large." 

So  we  hold,  as  In  the  original  opinion,  that 
it  was  unnecessary  to  allege  in  the  Indict- 
ment the  point  or  place  in  the  state  of  Mis- 
souri appellant  received  the  goods,  It  being 
necessary  to  state  only  that  he  received  them 
In  that  state,  and  such  act  was  a  violation  of 
the  law  of  that  state,  and  he  brought  them 
Into  Texas,  and  If  his  acts  If  done  here  would 
constitute  a  violation  of  the  law,  and,  the 
allegation  of  the  point  or  place  of  reception 
In  MLssourl  being  an  unnecessaty  allegation, 
it  may  and  should  be  treated  as  surplusage. 
In  the  proof.  If  not  alleged,  it  would  not  be 
necessary  to  make  proof  of  the  point  and 
place  he  received  them  in  Missouri,  only  that 
he  received  them  In  Missouri.  We  are  also  of 
the  opinion  that  it  Is  not  descriptive  of  the 
offense,  for  it  is  in  no  sense  descripttve  of  the 
goods  he  received,  nor  did  it  tend  to  identify 
them,  and  as  the  point  in  the  state  was  an 
unnecessary  allegation,  nor  frould  it  be  in 
any  wise  descriptive  of  the  state  In  which  he 
received  them.  But  if  it  should  be  held  that 
the  place  of  reception  in  any  manner  was 
necessary  or  in  any  wise  descriptive  of  the 
offense,  the  proof  showing  that  the  place  be 
received  them  was  generally  known,  referred 
to,  and  called  the  place  named  In  tbe  indict' 


ment  as  tbe  place  of  rec^tlon,  ttils  would 
present  no  material  variance,  and  the  proof 
is  sufiBcient  to  sustain  the  allegation.  It  can- 
not be  nor  is  it  Insisted  that  he  was  in  any 
wise  misled  by  such  allegation,  nor  that  a 
plea  of  former  Jeopardy  would  not  Ue  and 
prevail  should  It  be  attempted  to  prosecute 
him  for  the  offense  alleged. 

[1 7]  Mr.  McKenna  testified  to  seeing  Lefty 
Linnaman  in  possession  of  these  goods. 

"I  saw  Lefty  Linnaman  and  Sam  Mintz  on 
the  21st  day  of  November,  1910,  in  a  stable  at 
2205  North  Market  street.  Lefty  Linnaman  wag 
nailing  the  top  on  the  boxes,  preparing  to  ship 
the  stuff.  Sam  was  in  there  with  him,  standing 
by." 

David  Bloomfleld  testified  he  saw  appellant 
in  St.  Louis  in  Mayor  Katz's  yard;  that  Lefty 
Linnaman  was  with  him;  that  appellant  ad- 
mitted It  was  crooked  goods  be  had  there  in 
the  yard;  that  he  saw  rubber  coats,  yellow 
slickers,  etc.,  they  being  the  goods  as  shown 
by  the  evidence  and  circumstances  afterwards 
found  in  Texas.  He  testified  that  this  was 
the  only  time  he  ever  saw  Lefty  Tilnnaman 
at  Katz's  house,  and  that  was  the  time  be 
heard  appellant  order  Lefty  Linnaman  to  de- 
liver the  goods  to  tbe  storage  house.  Appel- 
lant in  bis  motion  for  rehearing  insists  that 
this  possession  here  shown  would  come  near- 
er showing  him  to  be  the  original  thief  than 
a  receiver  of  tbe  stolen  goods.  If  this  was 
all  the  evidence  In  the  record,  this  contention 
might  be  presented  with  some  force,  but  the 
evidence  discloses  that  Lefty  Linnaman  re- 
sided in  St.  Louis,  bad  the  reputation  of  be- 
ing a  professional  thief,  was  engaged  In 
thefts  similar  to  this,  and  had  been  convict- 
ed, since  this  offense  was  committed,  of  theft 
of  Just  such  goods,  while  appellant  resided 
In  Texas  and.  If  the  state's  case  is  true,  was 
there  but  temporarily,  and  if  bis  contention 
Is  true,  he  was  not  In  St  Louis,  but  in  Texas, 
at  this  time,  and,  considering  all  the  facts 
and  circumstances  in  evidence,  while  tbe  in- 
dictment charged  both  theft  and  receiving 
stolen  property,  and  the  court  could  have 
submitted  both  counts  to  the  Jury,  yet  we  do 
not  think  tbe  court  erred  in  not  submitting 
tbe  count  chai^ng  him  with  theft  of  the 
goods,  and  In  submitting  the  count  charging 
him  with  receiving  stolen  goods  knowing  they 
were  stolen.  And  that  he  knew  they  were 
stolen  goods  is  evidenced  by  bis  acts  after 
the  goods  had  been  received  In  Cameron, 
Tex.;  for  npon  learning  that  an  investigation 
was  being  made  in  Texas  in  regard  to  these 
goods,  be  takes  tbem  out  of  bis  store  In 
Cameron,  ships  tbem  to  Rockdale,  giving  his 
name  as  Gordon.  They  are  then  shipped  to 
Taylor,  where  they  are  found  by  Mr.  Mc- 
Kenna, identified  by  Mr.  Sanders,  and  ship- 
ped back  to  Cameron.  Here  Mr.  Sanders  as- 
serted his  claim  to  the  goods ;  appellant  does 
not  contest  this  claim,  but  allows  Mr.  San- 
ders to  take  possession  and  reshtp  tbem  to  St. 
Louis.  Had  be  not  known  they  were  stolen 
goods,  he  would  not  have  quledy  stood  by 
and  let  Mr.  Sanders  take  them. 
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While  many  auestions  are  raised  again  on 
the  motion  for  rehearing,  and  we  have  thor- 
oughly considered  them,  we  are  ot  the  opin- 
ion they  were  correctly  dlqposed  of  in  the 
original  opinion,  and  It  is  not  necessary  to 
write  farther. 

The  motion  for  rehearing  is  overrnled. 

DAVIDSON,  J.,  dissents. 

On  Second  Motion  for  Bebearlng. 

HARPER,  J.  Appellant  has  filed  a  motion 
asking  leave  to  file  a  second  amended  motion 
for  rehearing  In  this  canse,  after  the  motion 
for  rehearing  had  been  overruled  on  March 
11,  1914.  In  this  second  amended  motion  he 
seeks  to  assign  errors  on  grounds  not  assign- 
ed in  the  motion  for  new  trial  In  the  court 
below,  nor  assigned  in  the  motion  for  rehear- 
ing in  this  court.  Under  such  circumstances 
such  grounds  were  not  considered  in  the  orig- 
inal opinion,  nor  in  the  opinion  on  the  motion 
for  rehearing,  and  cannot,  under  the  law  of 
this  state  governing  such  matters,  be  now 
considered  by  us,  and  the  second  amended 
motion  for  rehearing,  filed  with  the  derk  on 
March  12th  be  and  the  same  is  here  now  or- 
dered stricken  from  the  record,  and  the  clerk 
of  this  court  is  ordered  to  issue  the  mandate 
in  this  cause. 


HICKS  V.  STATE.    (No.  2679.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  26, 

1913.  On  Motion  for  Rehearing,  March  4, 

1914.  Dissenting   Opinion    Dec.   21,  1914.) 

1.  CBnawAL  Law  (§  1092»)— Bill  of  Excep- 
tions—Btstandebs'  Bill— Statutes. 

Under  Acts  32d  Leg.  c  119,  {  7  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  f  2073),  allowing  the 
filing  of  bills  of  exception  within  30  days  after 
adjoamment  without  order  of  court,  and  provid- 
ing that  if  bills  are  not  filed  within  such  30  days 
they  cannot  be  legally  filed  unless  the  court,  by 
order  authorizes  their  filing,  a  bystanders'  bill 
proven  up  and  filed  88  days  after  adjournment 
of  court  would  not  be  considered,  where  the 
only  order  in  the  record  was  one  granting  de- 
fendant 30  days  after  adjournment  in  which  to 
file  a  statement  of  facta  and  bill  of  exceptions. 
[Ed._  Note.-3-For   other  _oa.8es,_  see    Criminal 

'] 

2.  Cbikinal  Law  (|  949*)— Motion  fob  Nbw 

TBIAL— VeBIFICATION— SUFFICIENCT. 

A  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  reached  by  lot,  not  sworn 
to  by  appellant  or  any  one  else,  and  not  support- 
ed by  the  independent  affidavit  of  any  one,  was 
insufficient ;  and  even  though  sworn  to  was  a 
nnlli^.  If  made  before  appellant's  attorney,  and 
could  not  be  considered  by  the  Court  of  Criminal 
Appeals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2337,  2339-2344;  Dec.  Dig. 
I  949.*] 

3.  Witnesses    (|    331%*)  — Impeachment— 
Cbosb-Exauination. 

In  a  prosecution  for  murder,  where  the  wife 
of  defendant,  formerly  the  wife  of  deceased,  tes- 
tified that  deceased  and  not  defendant  was  the 
father  of  her  older  child,  the  state  was  properly 


Law,  Cent.  Dig.  ||  2803,  2829,  2834^2861,  2919 ; 
Dec  Dig.  i  1092.*: 


allowed,  on  cross-examination,  to  ask  her  if  ap- 
pellant and  not  deceased  was  its  father. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  §  331%.*] 

4.  Witnesses    (§   389*) — Ikpeaohmbnt— Con- 

tbadictobt  statements. 

In  a  prosecution  for  homicide  growing  out 
of  deceased's  attempts  to  obtain  ue  younger 
child  of  defendant's  wife,  who  bad  formerly  been 
his  wife,  where  it  was  a  question  as  to  whether 
deceased  or  defendant  was  the  father  of  her 
older  child,  and  where  she  denied  having  told  a 
deputy  sheriff  that  deceased  was  not  and  did  not 
claim  to  be  the  father  of  the  child,  the  state 
was  properly  permitted  to  introduce  the  deputy 
and  prove  hy  him  that  she  did  make  such  state- 
ment to  him. 

[Ekl.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  tS  1243-1245;  Dec.  Dig.  i  889.*] 

6.  Cbiminai,  Law  (|  1171*)— Appeal— Habm- 

LESS  EbBOB— LAMOUAaX  OF  DiSTBICI  Attoe- 

net. 

In  a  prosecution  for  homicide,  the  language 
of  the  district  attorney  in  his  closing  argument, 
to  the  effect  that  the  state  had  proved  the  main 
facts  of  the  case  as  to  the  actual  killing,  and 
that  he  had  other  witnesses  by  whom  he  could 
have  proved  the  same  facts  if  necessary,  was 
harmless,  where  there  was  no  controversy  that 
defendant  killed  deceased,  he  having  so  testified, 
and  where  defendant  asked  no  written  instruc- 
tions as  to  such  remarks. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec.  Dig.  S 
1171.*] 

6.  Cbiminal  Law  (i  858*)— TbiaI/— Bxbi^iib 
TO  Jubt. 

Code  Cr.  Proc.  1911,  art.  751,  providing  that 
the  jury  may  take  with  them  all  the  original  pa- 
pers in  the  case  and  any  papers  used  as  evi- 
dence, is  permissive  and  not  mandatory,  and 
the  refusal  after  the  charge  to  permit  the  jury 
to  take  letters  offered  by  defendant  bearing  on 
the  issues  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2056-2059,  2062;  Dec.  Dig. 
I  858.*] 

7.  Cbiminal   Law    (f {    805,   822*)— Instbuo- 
HONS — Constbuction. 

A  charge  on  a  murder  trial  must  be  given 
in  several  paragraplts  and  cannot  all  be  given  in 
one,  and  in  determining  its  sufficiency  it  must 
be  construed  as  a  whole  and  not  by  isolated  ex- 
tracts or  paragraphs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  1958,  1989-1691,  1994,  1995, 
3158;    Dec.  Dig.  §{  805,  822.*] 

8.  Homicide  (SS  13,  23*)— Mt»dbb  in  Second 
Deobee- Implied  Malice. 

Malice  ia  a  necessary  ingredient  of  the 
offense  of  murder  in  the  second  degree,  and, 
while  in  murder  in  the  first  degree  malice  must 
be  proved  beyond  reasonable  doubt,  in  murder 
in  the  second  degree  it  will  be  inferred  from  the 
fact  of  an  unlawful  killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  18,  36,  39,  40;  Dec.  Dig.  SS  13, 
23.*] 

9.  Homicide  ({  23*)— Mubdeb  in  tbx  Second 
Degkee— Implied  Malice. 

When  the  fact  of  an  unlawful  killing  is  es- 
tablished and  the  facts  do  not  establish  express 
maUce  nor  tend  to  mitigate,  or  justify  the  act, 
the  law  implies  malice,  and  the  homicide  is  mur- 
der in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |i  35,  39,  40 ;   Dec.  Dig.  g  23.*J 
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10.  Cbiminai.  Law    (i   1066*)— Appeai^Bb- 

VERSAIi. 

Where  defendant  took  no  exception  to  the 
charge  of  the  court  on  murder  in  the  second  de- 
gree during  the  trial  and  asked  no  instruction  to 
cure  the  defect,  if  any,  in  the  court's  charge, 
and  first  complained  of  it  in  bis  motion  for  a 
new  trial,  the  Court  of  Criminal  Appeals,' un- 
der Code  Or.  Proc.  1911,  art.  743,  was  prohib- 
ited from  reversing  a  conviction  therefor,  unless 
the  error  appearing  from  the  whole  record  was 
calculated  to  injure  his  rights. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  2608,  2670;  Dec.  Dig.  { 
1056.»] 

11.  CHnfiNAL  Law  (§  823*)— Inbtbuotions— 
Mttbdeh  in  the  Second  Deobke. 

When  self-defense  and  manslaughter  are 
both  raised,  an  instruction  submitting  murder 
in  the  second  degree  and  excepting  both  self- 
defense  and  manelaugfater  is  proper ;  but  where 
such  exceptions  are  not  made  in  submitting 
murder  in  the  second  degree,  but  are  specifically 
submitted  iu  other  parts  of  the  charge,  there  is 
no  reversible  error. 

•  [Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  SS  1992-1996,  3158;  Dec.  Dig.  §  823.*] 

12.  Homicide   ({  300*)— Inbtbuctioh*— Self- 

DErENSE. 

In  a  prosecution  for  homicide,  where  the 
court,  in  submitting  self-defense,  did  not  merely 
lay  down  abstract  propositions  without  applying 
the  facts  to  the  case,  but  covered  the  question 
of  apparent  danger  and  required  the  jury  to 
consider  the  facts  from  defendant's  standpoint, 
the  court's  use  of  "words  coupled  with  acts' 
was  not  objectionable  as  requiring  the  jury,  be- 
fore finding  self-defense,  to  find  that  deceased 
used  some  words  towards  defendant,  when  in 
fact  there  were  no  words  used  or  relied  on  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {|  614,  616-620,  622-630 ;  Dec.  Dig. 
S  300.*] 

13.  Homicide  (J  340*)— AppeaI/— Pabtt  En- 
titled TO  Complaint— Chabgb. 

Where  on  the  evidence  self-defense  was  not 
in  the  case,  a  charge  thereon  was  clearly  in  de- 
fendant's favor,  and  he  could  not  complain  of  it. 
[Ed.   Note. — For  other   cases,   see   Homicide, 
Cent.  Dig.  iS  715-717,  720;   Dec.  Dig.  £  340.*1 

14.  Homicide  (§  295*)— Chabqes— Thbeats. 

Where  the  evidence  did  not  show  that  de- 
ceased made  any  threat  against  d^endant,  no 
charge  on  threats  was  called  for. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  606-609 ;    Dec.  Dig.  g  295.*] 

15.  Homicide  (f  295*)— Instbuctions— Ade- 
quate Gavsb— Insulting  Wobds  ob  Con- 
duct. 

Where  the  state's  evidence  tended  to  show 
that  defendant  did  not  kill  deceased  because  of 
insalting  words  and  conduct  of  deceased  to- 
wards his  former  wife,  then  defendant's  wife, 
but  because  of  deceased's  attempt  on  her  mar- 
riage to  defendant,  to  get  the  custody  of  her 
minor  child,  a  charge  that  such  insulting  words 
or  conduct  were  adequate  cause  if  they  were 
the  real  cause  of  the  killing,  provided  it  took 
place  immediately  or  so  soon  thereafter  as  de- 
fendant knowing  of  such  words  or  conduct  inet 
deceased,  was  not  reversible  error,  as  eliminat- 
ing all  acts  and  conduct  of  deceased  at  the  time 
of  the  killing  tending  to  show  adequate  cause. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !§  606-609 ;   Dec.  Dig.  §  205.*] 

16.  Homicide  (§  295*)— Chabqes. 

In  such  prosecution,  where  the  evidence 
showed  that  deceased  passed  near  defendant  on 


the  day  of  the  killing,  when  defendant  had  no 
gun,  and  that  shortly  before  the  killing  he  saw 
deceased  with  a  gun,  and  again  without  any, 
when  defendant  without  any  provocation,  and 
while  deceased  was  quietly  walking  along  the 
street,  shot  and  killed  him,  a  charge  that  the 
provocation  must  arise  at  the  time  of  the  kill- 
ing, and  that  the  passion  should  not  arise  from 
a  former  provocation,  and  that  the  shooting 
must  spring  directly  from  passion  arising  out  of 
provocation  when  given,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  if  606-409;   Dec.  Dig.  {  295.*] 

On  Motion  for  Rehearing. 

17.  Cbiuinai.  Law  (|  956*)— Motion  tob  Nbw 
Tbiai^—Vebifioation— Statutes. 

Lnder  article  837.  Code  Cr.  Proc.  1911,  pro- 
viding that  new  trials  in  cases  of  felony  for 
matters  attacking  the  verdict,  which  are  extrin- 
sic the  record,  if  not  expressly  requiring  such 
matters  to  be  sworn  to,  and  in  view  of  article 
26,  providing  that  whenever  the  Code  fails  to 
provide  a  rule  of  procedure  the  rules  of  the  com- 
mon law  shall  govern,  it  is  necessary  to  the  con- 
sideration of  a  ground  of  motion  attacking  the 
verdict  on  any  matter  extrinsic  the  record  itself, 
as  that  it  was  a  quotient  verdict,  that,  as  a 
matter  of  pleading,  he  support  it  by  his  own 
affidavit  or  the  affidavit  of  some  one  else  spe- 
cifically showing  the  truth  of  the  grounds  of 
attack,  and,  when  it  is  not  so  sworn  to  or  sup- 
ported, it  presents  no  question  requiring  the 
lower  court  to  consider  or  investigate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  2373-2391;    Dec   Dig.   f 

18.  Criminal  Law  ({  866*)— Vbbdict— Quo- 
tient Vebdict. 

A  quotient  verdict  in  a  trial  for  homicide 
amounting  to  a  sentence  for  19  years  and  some 
months,  which  the  jurors  agreed  to  reduce  by 
making  it  19  years  even,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2063 ;   Dec.  Dig.  |  806.*] 

19.  Homicide   ({  39*)  —  "Manblauqhteb" — 
Sudden  Passion. 

Under  the  statute  sudden  passion  is  requi- 
site to  constitute  "manslaughter,"  which  is  hom- 
icide committed  under  the  immediate  influence 
of  "sudden  passion,"  arising  from  an  adequate 
cause,  the  passion  that  blindly  strikes,  and  not 
the  passion  of  revenge ;  and,  however  sudden 
the  passion,  if  the  evidence  does  not  show  that 
it  was  from  an  adequate  cause,  the  homicide 
cannot  be  manslaughter;  and,  whatever  the 
adequate  cause,  if  the  homicide  was  not  commit- 
ted under  the  immediate  influence  of  sudden 
passion  arising  therefrom,  it  cannot  under  the 
statute,  be  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  g$  59-61;    Dec.  Dig.  |  39.* 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Manslaughter.] 

20.  Homicide  (§  11*)—Deoeeeb— Malice. 

In  the  absence  of  the  passion  that  reduces  a 
homicide  to  manslaughter,  the  unattended  ade- 
quate cause  may  become  evidence  of  antecedent 
malice,  and,  instead  of  constituting  an  extenua- 
tion of  the  crime,  may  and  would  become  an 
aggravating  circumstance. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  15,  16;    Dec.  Dig.  |  11.*] 

21.  Homicide  (|  254*)— Sufficiency  o»  Evi- 
dence—Mubdeb  IN  Second  Deqbee. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  murder  in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  $§  533-538 ;   Dec.  Dig.  |  254.*] 

Davidson,  J.,  dissenting. 
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Appeal  from  District  Cknirt,  Caldwell  Coun- 
ty;   Frank  S.  Roberts,  Jndge. 

Mannle  Hicks  was  convicted  of  mnrder 
In  the  second  degree,  and  be  appeals.  Af- 
firmed.        ' 

E.  B.  Coopwood  and  O.  Ellis,  Jr.,  both  of 
Lockliart,  for  appellant  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J.    Upon  a  charge  of 

murder  appellant  was  convicted  of  murder 
In  the  second  degree,  and  his  punishment 
fixed  at  Id  years'  confinement  In  the  peni- 
tentiary. 

The  conviction  occurred  on  April  11,  1913. 
On  April  ISQi  appellant  filed  his  amended 
motion.  In  lien  of  bis  original,  for  a  tfew  trial, 
the  last  ground  of  which  Is  as  follows: 

"Because  the  jury  arrived  at  their  verdict 
by  lot;  that  is  to  say,  the  defendant  is  advised 
and  beUeves  and  the  tacts  are  that  the  verdict 
of  the  jury  was  arrived  at  in  this  manner: 
The  12  jurors  placed  on  a  sheet  of  paper  the 
number  of  years  he  was  in  favor  of  confining 
the  defendant  in  the  penitentiary,  then  adding 
the  several  figures,  then  divided  the  whole  sum 
by  12,  thus  arriving  at  the  19  years'  imprison- 
ment for  the  defendant;  the  jurors  having 
agreed  in  advance  to  abide  by  the  result  of 
such  lot.  The  defendant  asks  the  court  to  hear 
testimony  as  to  how  the  jury  arrived  at  their 
verdict,  and  that  a  new  trial  be  granted." 

There  appears  In  the  record  what  would 
be  appellant's  bill  of  exception  No.  3  on  this 
point  If  It  bad  been  allowed  by  the  conrt 
But  the  court  refused  to  ai^rove  it  and  stat- 
ed that  he  did  so  for  the  reason  that  a  bill 
Involving  the  same  matter  was  presented 
daring  the  term  of  said  conrt.  Then  there 
appears  in  the  record  what  must  be  this 
bill  referred  to  by  the  conrt.  The  court  quali- 
fied that  bill  by  stating: 

"No  -issue  as  to  the  misconduct  of  the  jury 
having  been  sabmitted  to  the  eonrt,  the  jury 
was  not  permitted  to  be  sworn  and  impeach 
its  verdict  which  appeared  not  impartial  or  un- 
fair under  all  of  the  facts  of  the  case." 

This  bill  would  show  that  when  appel- 
lant's said  amended  motion  for  new  trial 
was  beard  on  April  15,  1913,  appellant  had 
eight  members  of  the  Jury  in  open  court  and 
asked  permission  to  swear  them,  "by  whom 
the  defendant's  attorneys  stated  they  believ- 
ed, and  said  they  had  been  so  Informed,  they 
could  prove  that  the  verdict  of  the  Jury  was 
arrived  at  in  this  manner:  That  the  12 
Jurors  agreed  in  advance  that  each  man  set 
down  the  number  of  years  he  was  in  favor 
putting  the  defendant  in  the  penitentiary 
for,  to  add  up  the  12  sums,  and  to  divide  the 
total  sum  by  12,  and  that  each  of  the  Jurors 
agreed  to  be  bound  by  the  result  obtained ; 
that  each  juror  did  put  the  amount  or  num- 
ber of  years  he  was  in  favor  of  on  a  piece 
of  paper,  and  all  of  the  different  numbers  of 
years  were  added  together,  and  were  then 
divided  by  12,  and  the  result  was  19  years; 
and  that  the  Jury  then  afiixed  his  punish- 
atant  in  their  verdict  at  19  years  la  the 


penitentiary."  From  all  that  appears  in  the 
record  on  this  subject,  the  above  presents 
the  matter  substantially  correctly. 

[1]  Then  there  appears  in  the  record  on 
this  subject  what  purports  to  be  a  bystan- 
ders' bill,  which  was  not  taken  or  attempt- 
ed to  be  filed  untU  May  26,  1913,  38  days 
after  the  CQ,urt  had  adjourned  for  the  term. 
The  court  made  and  filed  a  qualification  of 
this  purported  bystanders'  bill,  which,  be 
says — 

was  filed  "without  my  knowledge  or  notice 
to  the  district  attorney,  was  presented  to  me 
for  approval  within  the  time  prescribed  by 
law,  and  same  was  disallowed  for  the  reason 
therein  indorsed,  and  being  in  substance  as 
follows:  For  the  reason  that  a  bill  of  excep- 
tion to  the  same  subject-matter,  viz.,  the  re- 
fusal of  the  court  to  hear  testimony  on  de- 
fendant's motion  for  a  new  trial,  had  been  duly 
prepared  by  the  defendant  and  presented  to 
me  for  approval  and  by  me  duly  approved  and, 
as  approved,  agreed  to  and  accepted  by  the  de- 
fendant and  ordered  filed  as  a  part  or  the  rec- 
ord in  this  case  daring  the  session  of  the  court, 
and  which  bill  of  exception  so  approved,  in 
substance,  states  the  true  facts  as  to  the  ac- 
tion of  the  court  in  refusing  to  hear  testimony 
on  said  motion  for  new  trial.  The  clerk  of 
the  court  is  ordered  to  file  the  foregoing  state- 
ment and  explanation  in  connection  with  said 
purported  bill  of  exception,  and  make  same  a 
part  of  the  record  in  this  cause." 

There  is  but  one  order  in  the  record  which 
Is  dated  April  15,  1913,  by  which  it  Is  or- 
dered: 

"The  defendant  be  and  he  is  hereby  granted 
30  da^s  after  the  adjournment  of  this  court 
jn  which  to  file  a  statement  of  facts  and  bills 
of  exception." 

The  statute  authorizes  a  statement  of  facts 
of  the  evidence  on  the  trial  of  the  cause  to 
be  filed  at  any  time  within  90  days  after  the 
adjournment  of  court,  or  90  days  after  the 
order  overruling  the  motion  for  a  new  trial 
in  case  the  term  of  court  lasts  longer  than 
eight  weeks,  without  any  order  of  the  court 
to  -that  effect.  It  also  allows  the  filing  of 
bills  of  exception  within  30  days  after  said 
'time,  without  any  order  of  the  court;  but, 
if  the  bills  of  exception  are  not  filed  within 
said  30  days,  then  they  cannot  be  legally  fil- 
ed, unless  the  court,  by  order  properly  and 
timely  made,  authorizes  the  filing  of  such 
blUs  of  exceptions  after  said  30  days.  By 
such  proper  order,  timely  made,  the  time  for 
filing  such  bills  of  exception  may  be  extend- 
ed for  90  days,  but  no  longer.  Section  7,  p. 
266,  of  the  act  approved  March  31,  1911,  of 
the  32d  Legislature  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  i  2073),  at  its  Resular  Session. 
This  not  only  is  statutory,  but  this  court  has 
all  the  time  so  held  in  a  large  number  of 
cases  unnecessary  to  cite.  So  that  under  no 
circumstances  Is  this  court  required  or  au- 
thorized to  consider  said  purported  by- 
standers' bill  proven  up  and  filed  38  days 
after  the  adjournment  of  court. 

[2]  As  shown  above,  the  said  ground  of  the 
motion  for  new  trial  was  not  sworn  to  by  ap- 
pellant or  any  one  else  and  was  not  support- 
ed by  the  Independent  affidavit  of  any  one 
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whomsoever.    In  Bryant  v.  State,  153  S.  W. 
1166,  thla  court  said : 

"It  has  always  been  held  that,  when  mat- 
ters extrinsic  the  record  are  sought  to  be  rais- 
ed in  the  motion  for  new  trial,  such  grounds 
should  be  verified  by  the  afifidavit  of  the  appel- 
lant"—citing  Barber  v.  State,  38  Tex.  Cr.  E. 
70.  31  S.  W.  649. 

See,  also,  Serop  ▼.  State,  1S4  S.  W.  558. 
This  court  has  uniformly  and  In  many  cases 
held  that  an  affidavit  attacking  the  verdict 
of  the  jury  cannot  be  considered  by  this 
court  and  Is  a  nullity,  even  though  sworn  to, 
If  the  affidavit  Is  made  before  appellant's  at- 
torney. Maples  V.  State,  60  Tex.  Cr.  E.  171, 
131  S.  W.  567;  Patterson  v.  State,  63  Tex. 
Cr.  E.  297,  140  S.  W.  1128;  Scott  v.  State, 
143  S.  W.  610.  So  that,  as  this  matter  Is 
shown  In  the  record,  the  action  of  the  court 
presents  no  reversible  error. 

The  record  shows  that  several  years  before 
the  killing  of  Emmett  Moore,  deceased,  by 
appellant,  said  Moore  and  appellant's  wife 
had  been  married,  but  divorced,  and  that 
after  the  divorce  said  Moore  had  married 
another  woman  and  appellant  had  married 
and  was  living  with  the  former  wife  of  Bm- 
mett  Moore,  Sallle,  as  his  wife;  that,  when 
Moore  and  Sallle  were  divorced,  Sallle  had 
two  children.  After  the  divorce,  a  question 
came  up  between  them  as  to  the  custody  of 
the  younger  of  these  two  diildren.  Deceased 
had  procured  its  custody  and  had  his  mother 
to  take  charge  of  it  for  him,  and  she  kept 
such  charge  for  about  a  year.  Shortly  before 
the  killing,  Sallle  had  managed  to  get  pos- 
session of  this  child,  without  the  consent  of 
the  deceased,  and  the  deceased  began  to  try 
to  regain  possession  of  the  child.  He  was 
much  attached  to  It  Sallle  had  all  the  time 
retained  the  possession  of  her  older  child. 
Deceased  at  no  time  attempted  to  get  pos- 
session of  that  child.  The  theory  of  the 
state  was,  and  there  was  evidence  tending  to 
support  it,  that  the  killing  occurred  because 
of  the  deceased's  repeated  attempts  to  re- 
gain possession  of  this  younger  child.  Ap-' 
pellant's  contention  was  that  the  killing  did 
not  occur  about  the  possession  of  this  young- 
er child,  but  that  it  occurred  because  of  the 
deceased's  conduct  towards  appellant's  wife 
in  attempting  to  Induce  her  to  leave  appel- 
lant and  come  back  to  and  live  with  the  de- 
ceased, and  the  deceased's  repeated  attempts 
to  Induce  Sallle  to  do  this  and  his  solicita- 
tions to  get  her  away  from  appellant  and 
have  Illicit  sexual  intercourse  with  him. 

[3, 4]  Appellant  introduced  hla  wife,  Sallle, 
as  a  witness  for  him  and  had  her  testify, 
among  other  things,  that  the  deceased  was 
the  father  of  both  of  her  children.  This  old- 
er child  was  bom  within  a  few  months  prior 
to  the  marriage  of  deceased  and  Sallle,  and 
the  question  arose  as  to  the  paternity  of  that 
older  child.  .  Her  c<mceptlon  resulting  in  the 
birth  of  Chlfl  Child  occurred  months  before 
deceased  and  she  were  married.  The  state 
attempted  to  show  that  appellant,  and  not 
deceased,  was  the  real  father  of  Sallie's  old- 


er  dilld.  Sallle  testified,  at  appellant's  in- 
stance, that  deceased,  and  not  apxtellant,  was 
the  real  father  of  her  older  child.  In  this 
attitude,  the  state  was  permitted,  in  cross- 
examination  of  Sallle  Hicks,  'appellant's 
wife,  when  she  was  on  the  stand,  after  she 
had  testified  in  substance  as  stated  above, 
to  ask  her  if  appellant,  and  not  deceased, 
was  the  father  of  her  older  child ;  and,  far- 
ther, that  a  few  days  before  the  trial  when 
the  deputy  sheriff,  Mr.  Eaiiflon,  summoned 
her  as  a  witness,  if  ehe  did  not  tell  him  that 
deceased  was  not  the  father  of  her  older 
child .  and  that  deceased  did  not  .claim  the 
said  older  child  as  his.  She  denied  telling 
Mr.  Bllison  any  such  thing.  The  court  then 
permitted  the  state  to  Introduce  EHUson  and 
prove  by  him  that  at  said  time  and  place  she 
did  make  to  him  that  statement  The  cooit, 
in  qualifying  appellant's  bills  on  this  sub- 
ject, stated  substantially  that  such  were  the 
issues  and  the  evidence  Introdneed  by  appe- 
lant and  testified  to  by  his  wife,  and  that 
he  permitted  the  cross-examination  of  appel- 
lant's wife  and  the  contradlctlcm  of  her  by 
Mr.  Ellison  under  the  drcnmstances.  In  oor 
opinion,  under  the  circumstances  of  thla  case, 
the  action  of  the  court  was  correct 

[E]  By  another  bill  appellant  complains  of 
the  language  by  the  district  attorney  In  Ids 
closing  argument  to  tbejuiy,  to  the  effect  that 
the  state  had  proved  the  main  facts  of  the 
case,  as  to  the  actual  killing,  by  good  white 
men,  naming  them,  and  that  we  have  several 
other  witnesses  summoned,  both  black  and 
white,  by  whom  we  could  have  proven  the 
same  facts,  but  cMislder  it  useless  to  pat 
them  on  the  stand,  as  defendant  had  not  con- 
tradicted their  testimony;  that  the  said  wit- 
nesses were  present  and  would  have  testified 
as  the  other  witnesses,  and  the  defendant 
could  have  put  them  on  the  stand  Jt  the 
state's  witnesses  had  not  told  the  truth,  "nte 
court,  in  approving  appellant's  bill  to  Uils 
effect  states  that  no  written  Instructlona 
were  asked  by  defendant  to  said  remarks. 
There  was  no  controversy  that  appellant  kill- 
ed the  deceased,  he  himself  so  testifying,  and 
there  was  practically  no  dlffer«ice  betwem 
him  and  the  state's  witnesses  as  to  the  Imme- 
diate facts  of  the  killing.  Even  if  the  di»-. 
trict  attorney's  remarks  were  Improper,  un- 
der the  facts  of  this  case,  they  present  no 
reversible  error. 

[t]  The  appellant  produced,  identified,  and 
introduced  in  evidence  some  letters  by  the 
deceased  to  his  said  wife,  Sallle.  One  of 
them  Is  quite  lengthy.  As  a  whole,  they  show 
that  the  deceased  claimed  to  have  great  af- 
fection for  her  and  for  her  and  his  younger 
child,  and  was  pleading  for  her  to  abandon 
appellant  and  go  bade  to  him  and  live  with 
him  in  inictt  sexual  relations.  Appellant's 
bills  show  that  after  argument  tor  both 
sides  had  been  concluded  and  the  court  had 
charged  the  jury,  and  they  were  ready  to  re- 
tire to  consider  their  verdict  appellant's  at- 
torneys privately  approached  the  court  and 
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requested  that  the  Jniy  be  permitted  to  take 
these  letters  with  tbem  In  their,  retirement 
This  request  was  not  made  In  the  hearing  of 
the  Jnry,  and  the  Jnry  at  no  time  requested 
to  hare  the  letters  with  them,  and  the  court 
did  not  at  any  time  advise  the  Jury  that  they 
could  not  have  said  letters  In  their  final  de- 
liberations. The  bills  as  qnallfied  by  the 
court,  further  show  that  all  these  letters 
were  read  distinctly  and  Intelligently  to  the 
Jury  by  cdunsel  when  offered  In  evidence,  and 
In  the  argument  to  the  Jury  their  contaits 
were  fully  and  ably  discussed,  and  the  Jury 
was  fully  advised  of  all  therein  contained. 
Our  statute  (article  751,  C.  C.  P.)  provides: 
"The  jury  may  take  with  them,  on  retirint: 
to  conrider  their  verdict,  all  the  original  pa- 
pers in  the  cause,  and  any  papers  need  as  evi- 
dence." 

This  article  of  the  statute  shows  that  It  Is 
not  mandatory,  but  permissible,  and  It  has 
always  been  so  held  and  construed  by  this 
court.  See  some  of  the  decisions  cited  under 
this  article  In  the  Revised  C.  C.  P.  of  1911, 
and  In  note  by  Judge  White  under  the  same 
article  In  his  Ann.  C.  C.  P.  The  action  of  the 
court  presents  no  reversible  error. 

Appellant's  other  complaints  are  attacks  on 
the  court's  charge  and  the  refusal  of  the 
court  to  give  some  charges  requested  by  him. 
Most  of  these  complaints  are  very  general 
and  point  out  no  spedflc  error.  However,  we 
will  pass  on  all  of  them,  considering  those 
raising  kindred  subjects  together. 

One  complaint.  In  effect,  is  that  the  court's 
charge  on  murder  In  the  second  degree  re- 
quired that  they  should  convict  him  of  that 
d^ree  of  murder,  unless  they  found  him  not 
gnllty  under  his  claimed  self-defense,  and 
claimed  that  thereby  the  court  eliminated 
from  the  minds  of  the  Jnry  manslaughter, 
thereby  virtually  telling  the  Jury  that  they 
mast  either  convict  of  second  degree  murder 
or  find  self-defense. 

[7]  It  is  elementary  In  this  state  that  in  de- 
termining the  sufficiency  of  a  charge  it  must 
be  construed  as  a  whole  and  not  by  isolated 
extracts,  excerpts,  or  paragraphs,  and  that  a 
charge  on  a  murder  trial  cannot  all  be  given 
In  one  paragraph,  but  must  necessarily  be 
given  In  severaL  In  discussing  this  question 
It  will  be  necessary  to  show  what  the  court 
did  charge  In  this  case. 

[1,9]  After  correctly  defining  murder  In 
the  first  degree  in  accordance  with  the  stat- 
nte.  In  a  separate  paragraph,  the  conrt  told 
the  Jnry: 

"Murder  is  distinguishable  from  every  other 
species  of  homicide  by  the  absence  of  the 
circnmstances  which  reduce  the  offense  to  negli- 
gent homicide  or  manslaughter  or  which  excuse 
or  Justify  the  homicide." 

This  Is  a  quotation  of  the  latter  part  of  the 
definition  of  murder,  article  1140,  P.  C  The 
Charge  thm  defines  "malice,"  and  "express 
malice,"  and  proceeds  to  fully  instruct  the 
Jury  correctly  as  to  murder  in  the  first  de- 
gree and  submit  that  degree  of  murder  to 
the  Jury  for  a  finding.    Ihen  he  takes  up 


murder  In  the  second  degree,  defines  It,  and 
submits  that  degree  to  the  Jury  for  a  finding, 
charging  as  follows: 

"Malice  ia  also  a  necessary  ingredient  of  the 
offense  of  murder  in  the  second  degree.  The 
diBtingulshing  feature,  however;  so  rar  as  the 
element  of  malice  ia  concerned,  is  that,  in  mur- 
der in  the  first  degree,  malice  must  be  proved, 
to  the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt,  as  an  existing  fact,  while  in 
murder  in  the  second  degree  malice  will  be 
inferred  from   the   fact  of  an  unlawful  killing. 

"  'Implied  malice'  is  that  which  the  law  in- 
fers from  or  imputes  to  certain  acts,  however 
suddenly  done.  Thus,  when  the  fact  of  an 
unlawful  killing  ia  establiahed,  and  the  facts 
do  not  establish  express  malice  beyond  a  rea- 
sonable doubt,  nor  tend  to  mitigate,  excuse,  or 
justify  the  act,  then  the  law  implies  malic& 
and  the  murder  is  In  the  second  degree;  and 
the  law  does  not  further  define  murder  in  the 
second  degree  than  if  the  killing  ia  shown  to  be 
unlawful,  and  there  is  nothing  in  evidence  on 
the  one  hand  showing  express  malice,  and  on 
the  other  hand  there  is  nothing  in  evidence 
that  will  reduce  the  killing  below  the  grade 
of  murder,  then  the  law  implies  malice,  and  the 
homicide  is  murder  in  the  second  degree. 

"The  instrument  or  means  by  which  the  hom- 
icide is  committed  are  to  be  taken  into  consid- 
eration in  judging  the  intent  of  the  party  of- 
fending. It  the  instrument  be  one  not  likely 
to  produce  death,  it  Is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  manner 
in  which  it  was  used  such  intention  evidently 
appears. 

''Every  person  Is  permitted  by  law  to  defend 
himself  against  any  unlawful  attack,  reason- 
ably threatening  injury  to  his  person,  and  ia 
justified  in  using  all  necessary  and  reasonable 
force  to  defend  himself,  but  no  more  than  the 
circumstances  reasonably  indicate  to  be  neces- 
sary. Homicide  is  Justified  by  law  when  com- 
mitted in  defense  ot  one's  own  person  against 
any  unlawful  and  violent  attack,  made  in  such 
a  manner  as  to  produce  a  reasonable  expecta- 
tion or  fear  of  death  or  some  serious  bodily  in- 
jury. 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  with  im- 
plied malice,  in  the  county  of  Caldwell,  and 
state  of  Texas,  on  the  29th  day  of  March,  1913, 
as  alleged,  with  a  deadly  weapon  and  not  in 
his  own  self-defense  as  the  same  is  herein 
defined,  did  shoot  and  thereby  kill  Emmett 
Moore  as  charged  in  the  indictment,  you  will 
find  him  gnilty  of  murder  in  the  second  degree, 
and  assess  bis  punishment  at  confinement  In 
the  state  penitentiary  for  any  period  that  the 
jury  may  determine  and  state  in  their  verdict, 
provided  it  be  not -less  than  five  years." 

The  definition  of  murder  In  the  second  de- 
gree,- and  how  and  when  the  law  infers  mal- 
ice from  an  unlawful  killing  in  exact  accord- 
ance with  the  two  paragraphs  of  the  court's 
charge  above  quoted,  has  been  the  estab- 
lished law  of  this  state  ever  since  we  have 
had  two  degrees  of  murder.  Judge  White, 
In  his  Ann.  P.  C,  In  section  1257,  after  stat- 
ing what  is  Ipso  facto  murder  ot  the  first 
degree,  says: 

"If,  however,  -they  do  not  establish  a  murder 
committed  in  one  of  these  modes,  and  do  not 
show  any  justification,  excuse  or  mitigation  for 
the  homicide,  the  law  implies  the  malice  and 
the  mnrfler  is  murder  in  the  second  degree" — 
citing  McCoy  v.  State,  25  Tex.  33,  78  Am. 
Dec.  520;  Jordan  v.  State,  10  Tex.  479 ;  Ham- 
by  V.  State,  36  Tex.  523;  Jones  v.  State,  13 
Tex.  168,  62  Am.  Dec.  550;  Atkinson  v.  State, 
20  Tex.  622;  Farrer  v.  State,  42  Tex.  265; 
Ferrell  v.  State,  43  Tax.  603;   HiU  t.  State, 
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11  Tez.  App.  456;  mUion  t.  State,  12  Tex. 
App.  667;  Neyland  v.  State,  13  Tex.  App. 
5S6;  Martinez  v.  State,  30  Tex.  App.  129, 
10  S.  W.  767,  28  Am.  St.  Rep.  895;  Childers 
y.  State,  33  Tei.  Cr.  B.  609,  27  S.  W.  133; 
Baltrip  y.  State,  30  Ter.  App.  545,  17  S.  W. 
1106. 

Again,  In  section  1259,  be  says: 

"Implied  malice  is  the  essential  characteristic 
of  murder  in  the  second  degree.  It  is  not  a 
fact,  but  an  inference  or  conclusion  deducible 
from  particular  facts  and  circumstances  ju- 
dicially ascertained.  Thus,  when  the  fact  of 
an  unlawful  killing  is  established,  and  there 
are  no  circumstances  in  evidence  which  show 
the  existence  of  express  malice,  nor  which  tend 
to  mitigate,  excuse,  or  justify  the  act,  then 
the  law  implies  malice  and  the  offense  is  mur- 
der in  the  second  degree" — citing  Martinez  t. 
State,  supra;  Harris  t.  State,  8  Tex.  App. 
90;  Tooncy  v.  State,  5  Tex.  App.  163;  Doug- 
lass V.  State,  8  Tex.  App.  520:  Hubby  v.  State, 
8  Tex.  App.  597;  Hill  v.  State,  supra;  El- 
lison T.  State,  supra;  Neyland  r.  State,  supra; 
Reynolds  v.  State,  14  Tex.  App.  427;  Turner 
V.  State,  16  Tex.  App.  378;    Stanley  v.  State, 

16  Tex.  App.  392;  Smith  v.  State,  19  Tex. 
App.  95;    Hart  v.  State,  21  Tex.  App.  163, 

17  S.  W.  421;    Baltrip  y.  State,  supra. 

This  court,  in  Barton  t.  State,  63  Tex.  Cr. 
R.  445,  111  S.  W.  1042,  expressly  approved 
and  commended  as  admirably  presenting  the 
law  on  the  subject  a  charge  of  which  the 
two  paragraphs  first  above  quoted  are  literal- 
ly the  same.  Mr.  Branch,  in  his  Criminal 
Law,  section  426,  in  the  first  subdivision  on 
page  255,  gives  as  a  correct  charge  substan- 
tially the  first  paragraph  above  quoted,  cit- 
ing Douglass  V.  State,  8  Tez.  App.  620,  Ney- 
land V.  State,  13  Tez.  App.  636,  supra,  and 
Gonzalez  v.  State,  30  Tex.  App.  224,  16  S. 
W.  978;  and  then  follows  with  a  literal 
copy  of  the  second  paragraph  as  the  law  on 
the  subject,  and  cites  Barton  v.  State,  supra ; 
McGrath  v.  State,  35  Tez.  Cr.  R.  423,  34  S. 
W.  127,  941;  Smith  v.  State,  45  Tex.  Cr. 
B.  653,  78  S.  W.  e©4;  Carson  v.  State,  57 
Tex.  Cr.  R.  398,  123  S.  W.  590,  136  Am.  St 
Rep.  981 ;  and  Harris  ▼.  State,  8  Tex.  App. 
90. 

There  can  be  no  question  but  that  the  first 
two  paragraphs  of  the  court's  charge  above 
given  are  unquestionably  correct 

[10]  The  appellant  took  no  exception  what- 
ever to  the  charge  of  the  court  on  marder  in 
the  second  degree  before  the  trial  was -con- 
cluded. He  first  complained  of  it  in  his  said 
amended  motion  for  new  trlaL  He  asked  no 
instruction  on  the  subject  to  cure  the  de- 
fect. If  there  be  an  Injurious  defect  in  the 
court's  charge.  Article  743,  0.  O.  P.,  as  it 
was  in  force  at  the  time  of  this  trial,  pro- 
hibits this  court  under  such  circumstances 
from  reversing  the  Judgment,  unless  the  er- 
ror appearing  from  the  record  was  calculat- 
ed to  injure  his  rights.  This  most  be  deter- 
mined from  the  whole  record. 

In  addition  to  what  Is  quoted  above,  as 
portions  of  the  court's  charge,  the  court  In 
separate  complete  paragraphs  charged  on 
self-defense  and  plainly  told  the  Jury  that 
If  appellant  killed  the  deceased  In  self-de- 
fense to  acquit  him.    The  oourt  also  charged 


manslaughter  under  the  statnte  in  s^Mirate 
and  complete  paragraphs,  and  in  submitting 
manslaughter  told  the  Jury  that  If  they  be- 
lieved beyond  a  reasonable  doubt  all  of  the 
facts  which  show  manslaughter  to  find  ap- 
pellant guilty  of  manslaughter  and  assess 
his  punishment  accordingly,  and  in  two  other 
paragraphs  .he  told  the  Jury: 

"Should  yon  find  the  defendant  guilty  of  mar- 
der in  the  first  degree,  guilty  of  murder  in  the 
second  degree,  or  guilty  of  manslaughter,  you 
will  state  of  which  offense  found  guilty;  and, 
if  of  murder,  you  will  state  of  which  degree  of 
murder,  and  for  whatever  offense  you  may  find 
him  guilty,  you  will  affix  the  punishment  for 
that  crime  as  above  directed. 

"If  from  the  evidence  you  are  satisfied  beyond 
a  reasonable  doabt  that  the  defendant  is  guilty 
of  murder,  but  have  a  reasonable  doubt  whether 
it  wsa  committed  upon  express  or  implied  mal- 
ice, then  you  must  give  the  defendant  the  ben- 
efit of  such  doubt  and  not  find  him  guilty  of  a 
higher  grade  than  murder  in  the  second  degree. 
Or  if,  from  the  evidence,  you  believe  beyond 
a  reasonable  doubt  that  the  defendant  ia 
guilty  of  some  grade  of  culpable  homicide,  but 
you  have  a  reasonable  doubt  whether  the  offense 
is  murder  in  the  second  degree  or  manslaughter, 
then  you  must  give  the  defendant  the  benefit 
of  the  doubt,  and  in  such  case  if  you  find  bita 
guilty  it  could  not  be  of  a  higher  grade  of  of- 
fense than  manslaughter." 

Then,  In  addition,  charged  that  the  burden 
ot  proof  Is  on  the  state,  and  the  defendant 
is  presumed  to  be  Innocent  until  his  guilt  Is 
established  by  legal  evidence  beyond  a  rea- 
sonable doubt,  and,  In  caae  you  have  a  rea- 
sonable doubt  as  to  defendant's  guilt,  yon 
will  acquit  him  and  say  by  your  verdict  not 
guilty. 

[11]  It  Is  true  that  this  court,  in  Best  v. 
State,  68  Tex.  Or,  B.  330, 126  S.  W.  909,  and 
cases  following  it,  laid  down  and  approved 
a  charge  on  submitting  murder  In  the  sec- 
ond degree,  wherein,  when  self-defense  and 
manslaughter  are  both  raised  in  the  case, 
embracing  an  exception  of  both  self-defense 
and  manslaughter,  which  we  still  commend; 
bnt  the  court  in  that  case,  and  in  those  fol- 
lowing it,  does  not  hold  that  where  these 
defenses  are  not  excepted,  the  charge  wonld 
be  necessarily  erroneous.  On  the  contrary, 
this  court  has  repeatedly  held  that  where 
such  exceptions  are  not  made  in  sabmltting 
murder  in  the  second  degree  for  a  finding, 
but  are  In  other  portions  of  the  charge  spe- 
cifically submitted,  no  reversible  error  la 
presented.  Childs  v.  State,  35  Tex.  Cr.  B. 
573,  34  S.  W.  939;  McOrath  t.  State,  35 
Tez.  Cr.  B.  423,  34  S.  W.  941;  Smith  t. 
State,  48  Tex.  Cr.  B.  250,  89  S.  W.  817; 
Foster  V.  State,  51  Tex.  Cr.  B.  77,  100  S.  W. 
1159.  And  see,  also,  Purycar  t.  State,  56 
Tex.  Cr.  R.  231,  118  S.  W.  1042;  Davis  v. 
State,  57  Tez.  Cr.  R.  548,  124  S.  W.  104; 
Pratt  y.  State,  59  Tex.  Cr.  R.  172,  127  &  W. 
827 ;  and  Pratt  v.  State,  69  Tez.  Cr.  R.  640, 
129  S.  W.  864.  So  that  appellant's  complaint 
of  said  diarge  under  the  fticts  and  elzcam* 
stances  of  this  caae  doea  not  present  any 
reversible  error. 

[12]  Several  general  oomplalnta  ate  made- 
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by  appellant  to  the  court's  charge  on  self- 
defense,  snch  as  the  failure  to  submit  "a 
clean-cut  charge  of  self-defense,"  simply  sub* 
mittlng  abstract  propositions  and  not  apply- 
ing the  facts  to  the  law.  Wherein  or  how 
Is  not  pointed  out.  Again,  on  that  subject, 
failing  to  apply  the  facts  to  the  law  of  ap- 
parent danger.  Again,  that  the  Jury  must 
view  all  the  facts  and  defendant's  surround- 
ings from  his  standpoint.    Again: 

"In  an  attempt  to  charge  on  self-defense  and 
apparent  danger  by  using  the  words,  'Upon 
the  law  of  seU-defense  you  are  instructed  tiiat 
if  from  the  acts  of  the  said  Enunett  Moore,  or 
from  his  words,  coupled  with  his  acts,'  the 
court,  by  usin;  the  words  'his  words  coupled 
with  Us  acts,'  charged  the  Jury  in  substance 
that  they  must  find  before  they  find  self-defense 
that  the  deceased,  at  the  time  of  the  homicide, 
used  some  words  towards  defendant,  when  in 
fact  there  were  no  words  used,  nor  relied  upon 
by  the  defendant." 

Appellant  requested  two  special  charges 
along  the  same  line,  which  were  refused. 

Even  If  the  evidence  in  this  case  in  any 
way  called  for  a  charge  on  self-defense,  tak- 
ing the  court's  charge  as  a  whole,  we  think 
all  of  appellant's  complaints  are  without 
foundation,  and  that  they  are  substantially 
met  by  the  charge  of  the  court  which  was 
given.  In  submitting  self-defense  the  court 
did  not  merely  lay  down  abstract  proposi- 
tions of  law  and  not  apply  the  facts  to  the 
case,  as  claimed  by  appellant,  and  did  cover 
the  question  of  apparent  danger  and  re- 
quired the  Jury  to  consider  the  facts  from 
the  defendant's  standpoint.  Apx)ellant's  com- 
plaint that  the  court  in  instructing  self- 
defense  used  "words  coupled  with  acts" 
could  not  have  affected  appellant  injuriously. 
If  at  all,  that  expression  would  have  been  in 
his  favor  and  not  against  htm. 

[13]  However,  we  desire  to  say  that  In 
oar  opinion,  after  a  most  careful  and 
thorough  study  of  the  evidence  in  this  case, 
self-defense  was  not  in  the  case  and  should 
not  have  been  submitted  by  the  court  Bat 
its  submission  was  clearly  in  favor  and  not 
against  him,  and,  of  course,  he  cannot  com- 
plain because  thereof.  Jones  v.  State,  63  Tex. 
Cr.  R.  413,  141  8.  W.  963,  and  authorities 
therein  cited. 

[14]  The  evidence  does  not  show  that  de- 
ceased made  any  threat  against  appellant; 
hence,  no  charge  on  threats  was  called  for. 

[16,  11]  Appellant  has  several  complaints 
of  the  charge  of  the  court  on  manslaughter. 
The  first  is  that  in  charging  upon,  and  what 
constituted,  adequate  cause,  he  charged  only 
on  insulting  language  towards  appellant's 
wife  and  ignored  and  eliminated  from  his 
charge  all  acts  and  conduct  of  the  deceased 
at  the  very  time  of  the  killing  that  would 
tend  to  show  adequate  cause.  The  next  com- 
plaint Is  Inconsistent  with  this,  in  that  he 
therein  complains  that  the  court  told  the 
Jury  that  the  provocation  must  arise  at  the 
time  of  the  killing,  and  that  the  passion  was 
not  the  result  of  a  former  provocation,  and 


that  the  act  causing  death  must  be  caused 
directly  by  the  passion  arising  out  of  the 
provocation  then  given,  etc.  The  court  in  the 
charge  on  manslaughter  followed  substan- 
tially, if  not  literally,  our  statute  on  the  sub- 
ject And  among  other  things  he  told  the 
Jury  that  the  passion  mentioned  In  the  stat- 
ute must  sx>ring  from  some  provocation  suf- 
ficient to  produce  in  the  mind  of  a  person 
of  ordinary  temper  such  a  degree  of  one  of 
the  mental  emotions  mentioned  in  the  stat- 
ute as  to  render,  and  at  the  time  of  the  kill- 
ing did  render,  the  mind  of  the  defendant  In- 
capable of  cool  reflection,  "and  in  determin- 
ing such  state  of  mind  yoa  mast  do  so  from 
all  the  evidence  in  the  case."  Then  he  told 
the  Jury  that  insulting  words  or  conduct  of 
the  deceased  towards  appellant's  wife  was 
in  law  adequate  cause,  if  such  words  or  con- 
duct were  the  real  cause  which  provoked  the 
killing;  provided  that  the  killing  took  place 
immediately  upon  the  happening  of  insult- 
tug  conduct  or  uttering  of  the  insulting 
words,  or  so  soon  thereafter  as  the  party 
killing  may  meet  with  the  party  killed  after 
having  been  Informed  of  such  conduct,  and 
the  Jury  is  at  liberty  to  determine  in  every 
case  whether  such  insulttug  words  or  con- 
duct were  the  real  cause  which  provoked  the 
killing;  and  if  such  words  or  conduct  were 
the  real  cause  which  provoked  the  killing, 
and  If  the  killing  occurred  at  the  first  meet- 
ing of  the  parties,  then  the  party  kUUng 
coald  not  be  convicted  of  a  higher  offense 
than  manslaughter.  In  submitting  man- 
slaughter for  a  finding,  he  told  the  Jury: 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Mannie 
Hicks,  in  the  county  of  Caldwell  and  state  of 
Texas,  on  or  about  the  29th  day  of  March, 
A.  D.  1913,  with  a  gun,  the  same  then  and 
there  being  a  deadly  weapon,  and  not  in  de- 
fense of  himself  against  an  unlawful  attack 
reasonably  producing  a  rational  fear  or  expecta- 
tion of  death  or  serious  bodily  injury,  did  un- 
lawfully shoot  and  thereby  kill  the  said  Emmett 
Moore,  and  you  further  believe  from  the  evi- 
dence that  at  the  time  of  the  killing,  if  any, 
the  mind  of  the  defendant  was  under  the  im- 
mediate influence  of  sudden  passion  aroused 
by  adequate  cause,  as  the  same  is  herein  ex- 
plained, and  while  the  mind  of  the  defendant 
was  in  such  condition,  he  shot  with  intent  to 
kill  and  did  kill  the  deceased,  then  yon  will 
find  the  defendant  guilty  of  manBlaugnter  and 
assess  his  punishment  at  con6nement  in  the 
penitentiary  for  a  term  of  not  less  than  two 
years  nor  more  than  five  years,  as  you  may 
determine  and  state  in  your  verdict" 

As  stated  above,  the  state's  contention  was, 
and  there  was  evidence  tending  to  show;  that 
appellant  did  not  kill  the  deceased  because 
of  the  Insulting  words  and  conduct  of  the  de- 
ceased towards  his  wife,  but  over  the  custoay 
of  the  minor  child  of  deceased  by  appellant's 
wife  when  they  were  married.  The  deceas- 
ed's first  insulting  letter  to  appellant's  wife 
was  written  by  deceased  and  received  by 
her  in  November,  1912,  and  appellant,  as  the 
uncontradicted  evidence  shows,  had  met  the 
deceased  several  times  since  then.  The  last 
letter  was  written.  It  is  true,  Just  two  days 
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before  tbe  killing  occurred;  bat  about  tliat 
same  time  his  wife  had  received  a  letter  from 
the  deceased's  attorney  demanding  the  pos- 
session from  her  of  said  child,  and  showing 
that  If  she  did  not  TOluntarily  surrender  the 
child  legal  proceedings  would  be  Instituted 
by  deceased  for  its  possession,  and  that  ap- 
pellant took  that  letter  to  town  with  him 
the  day  of  the  killing,  and  his  first  business 
in  town  was  seeing  about  the  possession  of 
that  clilld.  It  was  proper  therefore  for  the 
court  to  tell  the  jury  that  the  insulting  words 
or  conduct  of  the  deceased  towards  appel- 
lant's wife  must  hare  been  the  cause  of  the 
killing.  Again,  the  OTidence  was  sufficient 
to  show  that  the  deceased  passed  In  a  few 
feet  of  api>ellant  the  day  of  the  Idlling  and 
some  time  before  the  kilUng,  bnt  at  that  time 
appellant  did  not  have  his  gun.  Appellant 
himself  testified  that  a  short  time  before  th^ 
killing  he  saw  the  deceased  when  the  de- 
ceased had  a  gun,  and  that  it  was  some  time 
thereafter  when  he  saw  him  again  without 
any  gun,  when  he  (appellant)  had  his  gun, 
loaded  with  buckshot,  that  be,  without  any 
provocation  at  that  particular  time,  when 
the  deceased  was  making  no  demonstration 
whatever,  but  quietly  and  peaceably  walking 
along  the  streets  with  his  hands  swinging 
down,  shot  and  killed  him.  We  think  none 
of  appellant's  attacks  on  the  court's  charge 
on  manslaughter  show  any  reversible  error. 

The  verdict  of  the  jury  Is  not  excessive  in 
contemplation  of  law,  nor  the  facts  of  this 
case.  If  the  state's  case  is  to  be  believed, 
the  killing  of  the  deceased  by  appellant  al- 
most, if  it  did  not  fully,  amounted  to  a  cold- 
blooded assassination. 

There  Is  nothing  else  raised  that  requires 
any  discussion. 

The  judgment  will  be  afllrmed. 

On  Motion  for  Rehearing. 

Before  the  original  opinion  was  prepared, 
considered  in  consultation,  and  handed  down, 
the  record  In  this  case  was  read  and  studied 
again  and  again  with  a  great  deal  of  care. 
When  the  cause  was  submitted,  it  was  orally 
argued  by  appellant's  able  attorney.  In  addi- 
tion, a  very  lengthy  and  elaborate  brief  was 
filed,  all  of  which  was  also  fully  considered 
and  appellant's  brief  studied  carefully.  Not- 
withstanding this,  in  dictating  the  opinion, 
some  mistakes  In  stating  some  of  the  facts 
were  made.  These  have  been  pointed  out 
in  appellant's  arguments  on  his  motion  for 
rehearing.  It  Is  difficult  to  understand  how 
such  mistakes  are  made  in  dictation,  and 
especially  how  they  escape  detection  when 
reading  the  opinion  and  discussing  the  case 
in  consultation.  ,Such  mistakes  are  always 
to  be  regretted.  It  is  in  substance  conceded 
by  appellant's  attorneys  in  their  arguments 
on  rehearing  that  some,  If  not  all,  of  these 
mistakes  are  somewhat  immaterial.  We 
think  none  of  them  are  material. 

In  appellant's  motion  for  rehearing  he 
presents  several  of  the  same  matters  passed 


upon  and  decided  In  the  original  opinion.  It 
is  unnecessary  to  take  up  and  discuss  most 
of  them  again,  but  we  will  take  up  and  dis- 
cuss the  material  and  Important  ones.  Ap- 
pellant, in  presenting  his  motion  for  rehear- 
ing, by  each  of  his  attorneys,  has  filed  quite 
lengthy,  vigorous,  and  able  arguments  pre- 
senting their  views  and  contesting  the  orig- 
inal opinion.  ThCiie,  also,  have  had  full  and 
careful  consideration.  We  will  now  pass  to 
the  consideration  of  said  material  and  im- 
portant questions. 

[17]  The  first  of  these  is  appellant's  con- 
tention that  the  ground  of  his  motion  for 
new  trial,  claiming  that  the  verdict  of  the 
jury  was  reached  by  lot,  should  have  been 
considered  and  the  evidence  of  some  of  the 
jurors  heard  by  the  lower  court,  and  that 
this  court  erred  In  not  reversing  the  case 
because  thereof.  This  matter  was  suffi- 
ciently stated  in  the  original  opinion.  It  la 
unnecessary  to  restate  it  here.  As  we  un- 
derstand appellant's  contention  and  argu- 
ment, it,  in  substance,  is 'that  his  motion  for 
new  trial  on  that  ground  did  not  have  to  be 
sworn  to  in  order  to  present  the  question 
and.  require  the  lower  court  to  swear  and 
hear  the  jurors  testify;  contending  that  the 
statute  does  not  so  require.  Concede,  for  the 
sake  of  the  argument,  that  our  Hatute,  in 
stating  on  what  grounds  a  motion  for  a  new 
trial  may  be  granted,  does  not  in  express  lan- 
guage require  the  motion  setting  up  matters 
extrinsic  the  record  to  be  sworn  to,  then 
what  does  our  law  say  shall  be  required? 
Article  26,  C.  C.  P.,  in  unmistakable,  clear, 
and  explicit  language  says: 

"Whenever  it  is  found  that  this  C!ode  fails  to 
provide  a  rule  of  procedure  in  any  particular 
state  of  case  which  may  arise,  the  rules  of  the 
common  law  shall  be  applied  and  govern." 

In  12  Cyc.  746,  In  like  language.  It  la  said: 
"In  England  at  common  law,  and  in  most 
states  as  matter  of  practice,  the  motion  for  a 
new  trial,  when  founded  on  facts  not  of  record, 
is  made  on  affidavits  signed  and  sworn  to  by 
defendant  or  by  some  person  having  knowledge 
of  the  circumstaDcea." 

Precisely  to  the  same  effect  is  1  ChlttT's 
Crim.  Law,  659. 

In  2  Thompson  on  Trials  (2d  Ed.)  |  2758, 
he  says: 

"By  the  practice  of  a  majority  of  the  states, 
where  the  grounds  of  new  trial  are  other  than 
that  the  verdict  or  judgment  are  contrary  to 
the  law  or  evidence,  or  that  the  trial  court  erred 
in  some  matter  of  law,  the  motion  mutt  be  rup- 
ported  iy  affidavit,  unless  it  is  made  upon  the 
minutes  of  the  court,  by  bill  of  exceptions  or  a 
statement  of  the  case,  according  to  the  prac- 
tice of  many  states.  The  grounds  usually  enu- 
merated are  (1)  irregularities;  (2)  misconduct 
of  the  jury,  etc.  *  *  *  In  the  abtence  of 
itatutet  requiring  affiiiavitt  in  support  of  the 
motion,  hy  the  practice  of  many  atatee,  tAey 
are  held  neceaaary.    •    •    *  " 

To  precisely  the  same  effect  la  his  same 
section  in  his  first  edition. 

In  14  Ency.  of  Plead.  &  Prac.  p.  904.  It  is 
again  said: 

"When  the  ground  for  a  new  trial  consists  of 
extrinsic  facts  and  matters  not  of  record,  such 
as  irregularity  of  the  conr^  jury,  or  prevailing 
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party,  or  accident  and  inrprise,  or  miacondnct, 
or  newly  discovered  evidence,  the  proper  metliod 
is  to  set  forth  the  facts  by  affidavits  in  support 
of  the  motion,  as  stated  heretofore  in  consider- 
ing these  grounds  for  a  new  trial." 

In  12  Ency.  of  Plead.  &  Prac  pp.  567-669, 
it  U  said: 

"When  the  objection  has  not  been  waived, 
misbehavior  on  the  part  of  the  jury  is  proper- 
ly taken  advantage  of  by  a  motion  for  a  new 
trial.    •    •    • 

"When  a  party  moves  for  a  new  trial  on  the 
ground  of  misconduct  which  occurred  during  the 
trial,  he  must  aver  and  show  affirmatively  that 
both  he  and  his  counsel  were  ignorant  of  the 
misconduct  charged  until  after  toe  trial. 

"An  application  for  a  new  trial  on  the  ground 
of  mtfconauct  mutt  he  tupported  iy  affldavitt  lu 
to  the  facte. 

"An  affidavit  to  secure  a  new  trial  on  account 
of  the  misconduct  of  a  juror  must  clearly  set 
out  the  tacts  constituting  the  alleged  irregu- 
larity. 

"The  affidavit  should  be  positive  as  well  as 
specific,  and  should  be  sustained  by  oath  and  not 
merely  founded  on  information  and  l>elief." 

.  In  28  Cyc.  p.  11.  it  Is  said: 
"In  many  jurisdictions  it  is  a  rule  of  practice 
that  a  motion  based  on  facts  outside  of  the  rec- 
ord, or  of  which  the  court  cannot  take  judicial 
notice,  must  be  supported  by  affidavits  showing 
such  facta." 

We  think  there  can  be  no  sort  of  donbt 
but  that  these  authorities  establish,  beyond 
question,  that,  In  order  for  appellant  to  have 
had  considered  his  ground  of  motion  attack- 
ing the  verdict  of  the  Jury  on  any  matter  ex- 
trinsic the  record  Itself,  as  a  matter  of  plead- 
ing, he  must  support  It  by  his  own  affidavit 
or  the  affidavit  of  some  one  else  i^eclfically 
showing  the  truth  of  the  grounds  of  attack. 
And  when  It  Is  not  so  sworn  to  or  supported. 
It  presents  no  question  requiring  the  lower 
court  to  consider  or  Investigate  It 

But  we  are  by  no  means  left  to  common- 
law  authorities  or  authorities  outside  of  this 
state.  They  are  ample,  clear,  and  to  the 
point  In  this  state. 

Judge  White,  In  section  1156  of  bis  O.  O. 
P.,  expressly  gives  the  form  of  a  motion  fpr 
new  trial  under  our  statute,  and  under  sub- 
division 3  of  article  837,  prescribing  the 
ground  of  verdict  by  lot  on  which  a' motion 
for  new  trial  shall  be  based,  he  gives  this 
form: 

"(3)  The  verdict  of  the  jury  was  decided  by 
lot  [or,  in  a  manner  other  than  bv  a  fair  expres- 
sion of  opinion  by  the  jurors]  m  this,  to  wit 
[here  set  out  the  facts],  and  defendant.  In  sup- 
port of  this  ground  for  new  trial,  submits  here- 
with the  affidavits  of  the  jurors  John  Smith  and 
Thomas  Jones,  etc.,  who  sat  upon  and  tried  the 
case,  said  affidavits  being  marked  as  exhibits  A 
and  B." 

In  Johnson  v.  State,  24  S.  W.  94,  when 
Presiding  Judge  Hurt  and  Judges  Davidson 
and  Slmklns  constituted  this  court,  through 
Judge  Slmklns,  they  said: 

"The  other  ground  upon  which  a  reversal  Is 
•ought  is  by  Impeaching  the  verdict  of  the  jury. 
This,  hoioever,  cannot  be  eontidered,  at  the  af- 
fidavit doet  not  appear  in  the  record  at  being 
tiffned  or  tioom  to.  We  do  not  hesitate  to  say 
that  if  we  were  to  consider  it  no  good  reason  is 
shown  for  reversing  this  case.  It  does  not  pre- 
tend to  state  the  names  of  the  jurors  who  made 
the  statement  against  appellant,  nor  that  it  in- 


fluenced the  Jurors*  finding  In  any  way.  There 
vat  no  iatue  tendered  the  itate  in  laid  motion. 
The  judgment  is  affirmed." 

In  Morrison  v.  State,  89  Tex.  Cr.  R.  622, 
523,  47  S.  W.  369,  370,  when  this  court  was 
composed  of  said  Presiding  Judge  Hurt  and 
Judges  Davidson  and  Henderson,  through 
Judge  Henderson,  they  said: 

'Appellant  assigned  as  one  of  the  ([rounds 
of  his  motion  for  a  new  trial  that  the  jury  re- 
ceived other  testimony  than  that  developed  on 
the  trial  of  the  case,  to  wit,  that  one  of  the  ju- 
rors stated  in  the  jury  room  that  a  former  jury 
which  tried  the  case  found  defendant  guilty,  and 
assessed  his  punishment  at  20  years  in  the  peni- 
tentiary. Appellant  stated  in  his  affidavit  that 
he  was  unable  to  procure  an  affidavit  from  any 
of  the  jurors  as  to  the  facts,  because  they  were 
not  wilUng  to  make  one,  and  asked  the  court  to 
summon  the  jurors  who  tried  the  case,  and  place 
them  under  oath,  so  that  the  defendant  might 
have  the  benefit  of  their  testimony.  The  state 
made  a  motion  to  strike  out  said  affidavit  and 
that  part  of  the  motion,  because  it  was  too  gen- 
eral, and  did  not  set  up  the  facts.  The  court 
granted  the  motion,  and  struck  out  that  part  of 
the  defendant's  application  for  a  new  trial.  Ap- 
pellant then  offered  to  show  by  one  A.  Cohen 
that  he  was  one  of  the  jurors  who  tried  the  case, 
and  that,  after  the  jury  had  retired  to  consider 
their  verdict,  some  member  of  the  jury  stated 
that  defendant  on  a  former  trial  had  been  con- 
victed, and  given  20  years  in  the  penitentiary: 
that  said  statement  about  what  defendant  tiad 
received  as  punishment  at  a  former  trial  influ- 
enced him  in  the  verdict  rendered  on  the  last 
trial.  The  district  attorney  objected  to  this  evi- 
dence on  the  ground  that  it  should  be  presented 
by  affidavit,  and  not  stated  orally ;  whereupon 
defendant's  counsel  stated  that  the  witness  was 
unwilling  to  make  an  affidavit,  but  that  he  would 
swear  to  the  above  facts  upon  the  stand  under 
oath;  and  the  court,  over  the  defendant's  ob- 
jections, refused  to  allow  said  witness  to  testi- 
fy as  aforesaid.  It  is  not  necessary  to  decide 
the  questions  involved  in  this  matter,  as  the 
case  must  be  reversed  on  other  grounds  hereto- 
fore stated.  We  are  Inclined  to  the  opinion, 
however,  that  the  affidavit  seeking  to  attack  the 
verdict  of  the  jury  was  too  general.  The  prac- 
tice of  allowing  jurors  to  impeach  their  verdict 
is  not  countenanced  in  the  courts  of  most  of 
the  other  states  of  the  Union.  See  2  Thomp. 
on  Trials,  |  2618,  and  authorities  there  cited. 
Our '  courts,  however,  have  taken  a  contrary 
view,  and  we  have  gone  to  a  considerable  extent 
in  authorising  Jurors  to  impeach  their  verdicts. 
The  attempted  impeachment,  here,  however,  as 
far  as  the  predicate  was  concerned,  stated  no 
facts,  and,  we  think,  was  too  general  in  its 
terms.  It  is  not  deemed  necessary  to  discuss 
wbat  effect  the  announcement  in  the  jury  room 
that  appellant  had  previously  been  convicted, 
and  his  punishment  assessed  at  20  years  in  tbe 
penitentiary,  may  have  had  upon  the  jury. 
The  mere  statement  of  that  fact  in  the  jury 
room  may  not  have  operated  to  the  prejudice  of 
appellant.  Before  a  case  would  be  reversed  on 
this  ground,  some  prejudice  must  be  shown.  The 
bare  statement  that  a  former  jury  had  tried  the 
case,  and  rendered  a  certain  verdict  against  de- 
fendant, would  not  ordinarily  cause  a  reversal." 

Again,  when  Presiding  Judge  White  and 
Judges  Hurt  and  Davidson  constituted  this 
court.  It,  in  Gordon  v.  State,  29  Tex.  App. 
411,  16  S.  W.  337,  in  an  opinion  by  Judge 
Davidson,  held:  He  stated  that  appellant 
filed  his  motion  for  new  trial  and  therein 
alleged  that  on  the  trial  below  he  did  not 
plead,  nor  did  bis  counsel  for  him,  nor  was 
he  called  on  to  plead,  nor  offered  the  privi- 
lege of  pleading;  and  that  neither  he  nor  his 
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counsel  refused  to  plead  so  as  to  authorize 
the  court  to  enter  one  for  him. 

"This  motion  was  sworn  to  by  the  defendant 
in  the  court  below.  There  was  a  sworn  motion 
also  to  correct  the  judgment  by  eliminating 
therefrom  the  recitation  of  the  plea  of  not  guilty 
therein  entered.  This,  as  weU  as  the  motion 
for  a  new  trial,  was  overruled.  There  are  no 
affidavits  in  the  record  as  to  the  truth  of  these 
statements  of  defendant,  except  his  own." 

Then  in  the  opinion  is  copied  what  pur- 
ports to  be  an  allldavit  not  signed,  purport- 
ing to  be  the  affidavit  of  two  of  liis  attor- 
neys, wherein  it  is  stated  that  they  exam- 
ined said  motion  for  new  trial,  and  that  the 
matters  and  things  set  out  therein  are  with- 
in their  knowledge  true  and  correct.  To  the 
bottom  of  this  document  this  appears: 

"Witness  my  hand  and  seal  of  office  at  Ft 
Worth,  this  the  24th  day  of  January,  1891. 
"L.  R.  Taylor,  District  Clerk." 

The  opinion  proceeds  to  state  that  tills 
document  was  filed  January  24,  1891.  It 
was  not  signed  by  either  of  the  parties  nam- 
ed in  the  body  of  it  It  did  not  have  the 
Jurat  of  the  o£Bcer  attached  to  it,  certifying 
the  necessary  oath  was  administered  to  said 
named  parties,  nor  is  there  anything  to  In- 
dictate  that  they  were  sworn  to  its  contents. 
Judge  Davidson  then  says: 

"  •  •  •  It  will  be  seen  that  it  is  not  an  af- 
ddavit.  It  cannot  be  treated  as  an  affidavit. 
Nothing  will  be  indulged  in  favor  of  such  mat- 
ters when  they  operate  as  an  attack  upon  the 
judgment  of  a  court  of  record,  to  the  end  that 
the  judgment  may  be  set  aside  or  vacated  on 
appeal.  Every  presumption  must  and  will  be  in- 
dulged by  appellate  courts,  tending  to  uphold 
and  sustain  judgments  of  trial  courts.  A  party 
attacking  such  judgments  must  make  it  appar- 
ent that  sufficient  error  exists  to  set  aside  or 
annul  them." 

And  be  affirmed  said  Judgment 
In  a  death  penalty  case,  which  was  affirm- 
ed (Shutt  V.  State,  71  S.  W.  18),  this  court 
when  composed  of  Davidson,  Presiding 
Judge,  and  Judges  Henderson  and  Brooks, 
through  Judge  Brooks,  said: 

"In  motion  for  new  trial  he  (appellant)  also 
complains  that  the  foreman  of  the  jury.  Hardy, 
prior  to  being  accepted  upon  the  jury,  stated 
that  be  did  not  have  time  to  serve  upon  the 
jury;  that  he  would  acquit  or  convict  defend- 
ant in  five  minutes.  To  strengthen  appellant's 
position,  he  insists  that  the  veriJict  was  return- 
ed in  30  minutes.  We  cannot  review  this  ques- 
tion, in  the  absence  of  bill  of  exceptions.  ik.nd 
there  ere  no  affidavits  presenting  this  matter, 
but  it  is  brought  forward  in  the  motion  sworn 
to  by  appellant  It  is  well  known  that  issues  of 
fact  made  in  motion  for  new  trial  must  be  sus- 
tained by  evidence  dehors  the  motion.  The  fact 
that  appellant  swore  to  the  same  is  not  suffi- 
cient"—citing  Gordon  v.   State,  supra. 

In  the  case  of  Moss  v.  State,  39  Tex.  Cr. 
R.  4,  44  S.  W.  832,  on  rehearing,  this  court, 
through  Judge  Davidson,  said: 

"The  grounds  of  the  moticm  for  a  new  trial  for 
that  reason  were  not,  and  could  not  be,  consid- 
ered. The  motion  for  rehearing  is  based  upon 
the  fact  that  said  statement  was  not  considered, 
and  asserts  as  a  fact  that  the  county  judge  ap- 
proved a  statement  of  facts,  and  had  it  filed  dur- 
ing the  term  at  which  the  case  was  tried.  This 
motion  is  signed  by  the  attorneys,  but  there  is 
nothing  to  indicate  to  this  court  that  said 
statement  of  facts  was  approved  and  filed,  or 


that  there  was  any  statement  of  &cts  prepared 
in  the  case,  oatside  of  this  statement  of  the  mo- 
tion. This  motion  is  not  sworn  to,  and  there 
is  nothing  in  it,  by  way  of  certificate  or  affidavit 
or  certified  copies,  that  there  is  a  statement  of 
facts  on  file  in  the  trial  court,  approved  by  the 
Judge.  Ai  the  matter  is  preaented  to  ««  in  tKB 
motion,  toe  cannot  consider  it." 

In  Dignowltty  v.  State,  17  Tex.  532,  67  Am. 
Dec.  670^  when  our  Supreme  Court  had  crim- 
inal Jurisdiction,  on  this  subject  it  said: 

"The  application  for  a  new  trial,  resting  upon 
the  unsupported  affidavit  of  the  party,  was  man- 
ifestly insufficient  though  its  force  had  not 
been  impaired,  by  the  counter  affidavit,  or  by 
anything  appearing  to  the  contrary,  or  the  mat- 
ters deposed  to  by  the  accused." 

In  Ooodson  y.  State,  41  S.  W.  606,  this 
court,  through  Judge  Davidson,  said: 

"As  tlie  second  groimd  of  the  motion  for  a 
new  trial,  appellant  stated  that  Marcus  Taylor 
was  related  to  W.  S.  Brooks  within  the  third 
degree,  and  the  record  shows  that  W.  S.  Brooks 
was  joint  owner  of  the  stolen  animal,  and  that 
therefore  Marcus  Taylor  was  disqualified  as 
a  Juror.  These  matters  are  in  no  way  verified 
in  any  part  of  the  record,  except  tliat  Brooks 
was  a  part  owner  of  the  animal,  and  there  is  no 
bill  of  exceptions  showing  that  Marcns  Taylor 
was  a  juror  in  the  case.  There  is  nothing  ex- 
cept the  simple  statement  of  appellant  in  iiis 
motion  for  a  new  trial,  indicating  that  Marcus 
Taylor  was  related  to  W.  S.  Brooks.  If  coun- 
sel desired  this  matter  considered  on  appeal, 
they  should  have  established  it  in  some  manner. 

See,  also,  Lester  v.  State,  2  Tex.  App.  446. 

In  Stubblefleld  v.  Stubblefleld,  45  S.  W. 
967,  the  Court  of  Civil  Appeals  of  the  Third 
District,  through  Chief  Justice  Fisher,  on 
this  question,  said: 

"The  point  presented  in  the  motion  for  a 
new  trial  that  the  juror  Daniels  waa  -not  quali- 
fied to  sit  upon  the  jury  was  not  raised  in  a 
way  that  required  the  trial  court  to  pass  upon 
that  question.  Daniels,  it  seems,  was  one  of 
the  jurors  that  participated  in  the  trial  of  the 
case.  No  objection  was  raised  at  the  time  as 
to  his  disqualification,  which  consisted,  as  stat- 
ed in  the  motion  for  a  new  trial,  of  bias  in  favor 
of  the  plaintiff,  and  that  he  made  statements 
to  the  jury  after  retirement  to  deliberate  upon 
their  verdict  The  conduct  of  the  juror  in  this 
respect  and  his  disqualification  by  reason  of 
bias  in  favor  of  the  plaintiff,  are  only  called 
to  the  attention  of  the  court  in  the  motion  for  a 
new  trial,  which  v>a*  not  iwom  to;  nor  is  it 
supported  by  any  affidavit  wliatever." 

In  Kahanek  ▼.  Galveston,  etc.,  R.  Co.,  72 
Tex.  477,  478,  10  S.  W.  570,  671,  Chief  Jus- 
tice Stayton  of  our  Supreme  Court,  In  pass- 
ing upon  what  character  of  affidavit  could 
be  considered  in  a  motion  for  new  trial. 
said: 

"It  may  be  claimed,  howeverj  that  appellant 
offered  such  evidence  in  connection  with  his  mo- 
tion for  a  new  trial  as  was  sufficient  to  show 
that  the  county  judge  'was  not  disqualified. 
That  consisted  of  an  unsworn  statement  made 
by  die  county  judge  on  the  10th  of  December, 
1887,   and   filed  with   the  motion.     It  was  no 

f)art  of  the  proceedings  or  record  of  the  proceed- 
ngs  which  were  had  on  August  6,  1887,  in  the 
county  conrt.  No  bill  of  exceptions  was  taken 
to  the  action  of  the  conrt  in  overruling  the  mo- 
tion for  a  new  trial,  and  we  are  unable  to  as- 
certain whether  the  court  considered  or  refnsed 
to '  consider  the  statement  made  by  tlie  county 
judge.  If  he  refused  to  consider  it  iw  did  not 
err,  even  if  upon  an  issue  made  he  might  have 
heard  evidence  for  the  respective  parties  as  to 
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the  qoalifieatlon  of  tha  emmty  Jndge.    SlaTcn  ▼. 
Whwler,  58  Tex.  23." 

'•When  matters  of  fact  are  involved  In  the 
rulings  of  the  court  below,  such  rulings  will  not 
be  revised  by  this  court  unless  the  facts  are  sub- 
stantiated by  proper  bill  of  exception.  State- 
ments in  a  motion  for  a  new  trial  or  an  assign- 
ment of  errors  do  not  suffice."  Marshall  v. 
State,  5  Tex.  App.  273;  Sharp  v.  State,  6  Tex. 
App.  658. 

In  Jordan  v.  State,  10  Tex.  501,  In  'dis- 
cussing Lhe  ground  of  a  motion  for  new  trial 
of  matters  dehors  tbe  record,  the  Supreme 
C!ourt  said: 

"This  court  cannot  notice  tbe  mere  stiCtementa 
of  counsel  made  in  their  motion  for  a  new 
trial." 

And  fturtber,  on  page  502.  of  10  Tex.,  said: 

"In  considering  the  motion,  the  court  may 
judge,  not  only  of  tbe  competency,  but  of  the 
effect  of  evidence.  There  may  be  cases  where 
the  court  might  well  grant  a  new  trial,  if,  in 
the  opinion  of  tbe  presiding  judge,  injustice 
had  been  done ;  while,  at  the  same  time,  should 
a  new  trial  be  refused,  this  court  would  not 
be  warranted  in  reversing  the  judgment  The 
judge  who  presides  at  the  trial  la  afforded  must 
better  and  more  ample  means  of  judging  of  tbe 
merits  of  the  application  than  the  revising  court 
can  be.  And  therefore  it  is  the  governing  rule 
of  the  action  of  this  court,  affirmed  and  enforc- 
ed by  repeated  decisions,  from  tbe  earliest  cases 
upon  the  subject  to  the  present  time,  not  to  re- 
verse tbe  judgment  of  the  district  court  refusing 
a  new  trial,  unless  some  principle  of  law  has 
been  violated,  misconceived,  or  disregarded,  to 
the  prejudice  of  the  party,  or  there  is  good  rea- 
son to  apprehend  that  Injnatice  has  been  done, 
in  refusing  the  application.  Though  the  dis- 
trict court,  in  its  discretion,  upon  the  applica- 
tion of  the  accused,  might  have  granted  a  new 
trial,  if,  from  the  evidence  and  circumstances  of 
the  case,  as  they  were  apparent  to  the  presiding 
judge,  in  his  opinion,  the  ends  of  substantial 
justice  required  it;  yet,  from  anything  before 
us  in  the  record,  we  cannot  say  that  any  prin- 
ciple or  rule  of  law  has  been  infringed  or  in- 
juatice  done." 

In  Short  t.  State,  86  Tex.  646,  the  Su- 
preme Court  Bald: 

"After  the  verdict  of  the  Jury  the  defendant 
filed  a  motion  for  a  new  trial,  and  assigns  as 
grounds  for  the  motion  two  alleKed  errors.  The 
second,  which  is  that  there  were  not  12  com- 
petent and  legal  jurymen  impaneled  to  try  said 
case,  appears  first  in  the  motion  for  a  new  trial, 
and  is  wholly  unsupported  by  the  record,  and 
therefore  deserves  no  further  notice  here." 

In  Forcy  v.  State,  60  Tex.  Cr.  R.  214, 181  S. 
W.  585,  32  L.  E.  A.  (N.  S.)  327,  It  Is  said: 

"Tt  has  been  many  times  held  that  a  mere 
statement  of  a  fact  in  a  motion  for  new  trial  or 
in  bill  of  exceptions  Is  not  the  equivalent  of 
finding  that  the  fact  so  stated  is  true." 

In  Salmon  y.  State,  154  S.  W.  1026,  this 
court  said: 

"Appellant  contends.  In  his  motion  for  new 
trial,  that  the  verdict  of  the  jury  was  reached 
by  lot  This  motion  is  not  sworn  to,  and  is  in 
no  way  supported  by  any  affidavit  Under  such 
circumstances,  the  conrt  did  not  have  to  con- 
aider  it" 

We  have  already  quoted  In  the  original 
opinion  what  this  court  sold  In  Bryant  v. 
State,  153  S.  W.  1156: 

"It  has  always  been  held  that,  when  matters 
extrinsic  the  record  *  •  •  are  sought  to  be 
raised  in  motion  for  new  trial,  such  ground 
shonld  be  verified  by  the  affidavit  of  the  appel- 
lant" 


In  Serop  t.  State,  154  S.  W.  568,  this  conrt 
said: 

"In  the  motion  for  a  new  trial,  defendant  al- 
leges that  the  jury  discussed  on  their  retirement 
the  prevalence  and  frequency  of  robbery  in  the 
city  of  Dallas,  and  alleges  that  this  discussion 
was  detrimental  to  defendant  This  ground  of 
the  motion  is  not  supported  by  the  affidavit  of 
any  juror  nor  any  person  who  purports  to  know 
that  such  matters  were  discussed  by  the  jury ; 
therefore  it  presents  no  error." 

While  some  of  these  cases  may  not  be  di- 
rectly In  point,  the  trend  of  all  of  them  are. 

The  Italics  in  quoting  above  are  ours. 
In  tbe  original  opinion  we  also  dted  Ma- 
ples V.  Stete,  60  Tex.  Cr.  R.  171,  181  S.  W. 
567,  Patterson  v.  State,  68  Tex.  Cr.  R.  297, 
140  S.  W.  1128,  and  Scott  v.  State,  143  S. 
W.  610,  to  the  effect  that  the  affidavits  con- 
testing the  grounds  of  his  motion  for  new 
trial  extrinsic  the  record  were  void  and 
could  not  be  considered  when  made  before 
the  attorney  for  either  side  In  the  case. 
There  are  other  decisions  to  the  same  effect 
unnecessary  to  dte.  This  court,  through 
Judge  Davidson,  In  said  Maples  Case,  supra, 
said: 

"Under  our  statute  the  court  may  decide  a 
motion  for  new  trial  on  contested  issues  by 
means  of  affidavits  or  by  hearing  testimony. 
Of  course,  tbe  affidavits  mentioned  in  the  stat- 
ute means  such  as  can  be  legally  taken.  An 
affidavit  taken  by  a  party  not  authorized  to 
administer  oaths  in  the  particular  transaction 
would  not  constitute  a  legal  affidavit,  and  there- 
fore not  the  basis  of  testimony  on  objection" — 
citing  Testard  v.  Butler,  20  Tex.  Civ.  App.  106, 
48  S.  W.  753 :  Rice  v.  Ward,  93  Tex.  Kt2,  56 
S.  W.  747;  Blum  v.  Jones,  88  Tex.  492.  25 
S.  W.  694 ;  Floyd  v.  Rice,  28  Tex.  341 ;  Rice 
V.  Ward,  93  Tex.  532,  56  S.  W.  747;  13 
Cyc.  S52,  for  collation  of  authorities. 

Our  statute  (article  837,  C.  C.  P.)  pre- 
scribes: "New  trials.  In  cases  of  felony, 
abaU  be  granted  for  the  following  causes, 
and  for  no  other."  Then  follows  nine  sepa- 
rate and  distinct  grounds  specified  In  the 
statute.  Eight  of  them — all  except  the  ninth 
— provides  for  matters  which  can  be  used  to 
attack  the  verdict  of  the  jury,  which  are  ex- 
trinsic the  record,  and  are  not  included  there- 
in. Even  within  some  of  these  eight,  there 
may  be  embraced  several  distinct  and  sep- 
arate matters. 

Appellant  even  urges  strenuously  that  the 
lower  court  should  take  as  confessed,  unless 
expressly  by  written  pleadings  contested  by 
tbe  attorney  representing  the  state,  such 
extrinsic  attack  of  tbe  jury,  unsupported  by 
anything  on  earth,  affidavit  or  otherwise, 
merely  setting  up  such  ground  In  the  motion 
for  new  trial,  and  bold  as  sufficient,  and 
require  tbe  court  to  grant  a  new  triaL  Such 
doctrine  cannot  for  one  moment  be  sanction- 
ed by  this  court  The  rules  of  law  above 
shown,  wherein  It  is  expressly  required  that 
any  ground  in  a  motion  for  new  trial  which 
is  extrinsic  the  record,  attacking  the  verdict 
of  the  jury,  must  and  shall  be  supported  by 
afiSdavit,  In  order  to  even  raise  the  question 
so  as  to  authorize  tbe  lower  court  to  con- 
sider it  at  all,  l8  absolutely  essential  to  the 
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due  administration  of  justice  and  tbe  proper 
procedure  in  tlie  trial  of  causes  In  the  conrt 
below.  Otherwise  whfCt  a  floodgate  of  mere 
"fishing"  with  a  dragnet  would  be  turned 
loose,  unsupported  by  affidavit  or  tbe  record, 
or  otherwise!  Verdicts  and  Judgments  of 
the  lower  court.  If  such  were  the  ease,  would 
be  mere  farces.  Tbe  trial  courts  would  be 
converted  into  courts  for  tbe  trial  of  the 
Jury  and  not  of  an  accused.  The  time  of 
tbe  term  of  court  would  be  taken  up  in  hear- 
ing the  12  Jurors  testify  In  every  case  the 
details  of  bow  tbey  arrived  at  their  ver- 
dicts. And,  in  addition,  it  might  be  necessary 
to  bear  many  other  witnesses.  The  Jurors 
would  be  attacked  in  their  testimony  by  ad- 
missions or  statements  claimed  to  have  been 
made  out  of  court  Their  general  reputation 
for  truth  and  veracity  might  also  be  attacked, 
and  a  great  number  of  witnesses  sworn,  and 
testify  on  various  phases  of  such  "fishing" 
unsworn  grounds  for  new  trial.  All  merely 
on  a  "fishing"  statement  made  in  the  motion 
for  new  trial  that  they,  in  some  unknown  and 
unalleged  way,  Improperly  arrived  at  their 
verdict  Such  contests  would  engender  any- 
thing else  but  the  due  and  orderly  adminis- 
tration of  tbe  law  and  fair  and  legal  trials 
and  verdicts.  The  practice  in  the  lower 
courts  has  all  the  time  been,  for  an  accused, 
himself,  or  some  one  for  blm,  who  knows  the 
facts,  to  swear  to  any  extrinsic  attack  of 
the  verdict  in  order  to  have  such  ground 
considered. 

[1 1]  Before  passing  from  tbis  question,  we 
desire  to  state  that  our  recollection  is  clear 
and  distinct  that  appellant's  attorney,  in 
presenting  this  question  in  oral  argument, 
on  the  original  submission  of  the  case,  stated 
to  the  court,  in  effect,  that  if  the  court  below 
bad  heard  the  Jurors,  who  were  present 
testify,  it  would  have  been  shown  that  they 
agreed  to  set  down  the  respective  time  they 
each  were  in  favor  of  assessing  as  a  penalty 
against  appellant  add  that  up,  and  divide  it 
by  12,  and,  when  they  did  so,  the  quotient 
amounted  to  19  years  and  2  months,  or  19 
years  and  4  months;  we  are  not  clear  and 
distinct  whether  it  was  2  or  4  montbs,  but 
one  or  the  other.  And  that  when  they  found 
that  their  exi)erlment  or  agreement  resulted 
in  this  time,  that  they,  thereupon  agreed — 
all  of  them — to  fix  the  amount  of  the  punish- 
ment at  19  years  even,  and  not  19  years  and 
2  or  4  months,  as  the  case  was,  the  result  of 
which,  in  our  opinion,  would  be  that  while 
they  experimented  as  to  what  the  number  of 
years,  under  the  process  stated,  would 
amount  to,  when  they  ascertained  that  it 
would  be  19  years  and  2  or  4  months, 
they  thereupon  abandoned  their  previous 
agreement  to  abide  by  the  result  did  not 
abide  by  It  but  unanimously  agreed  to  fix  a 
less  time,  and  did  fix  a  less  time  than  the 
quotient  reached  In  the  manner  suggested. 
Under  many  decisions  of  this  court,  If  that 
was  the  case,  tbe  verdict  was  a  valid  one, 
and  the  court  should  not  have  set  it  aside 


ev«i  If  he  had  heard  the  teaOmaar.  Pniltt 
V.  State,  30  Tex.  App.  166,  16  8.  W.  773; 
Cravens  v.  State,  55  Tex.  Cr.  B.  521,  117  8. 
W.  150,  16  Ann.  Cas.  907;  Beyea  v.  State, 
55  Tex.  Cr.  R.  425,  117  8.  W.  152;  Goodman 
V.  State,  49  Tex.  Cr.  B.  191,  91  S.  W.  795; 
Barton  v.  State,  34  Tex.  Cr.  B.  613,  81  S.  W. 
671 ;  Hill  V.  State,  43  Tex.  Cr.  B.  686,  67  8. 
W.  B06;  Keith  v.  State  (Or.  App.)  66  S.  W. 
629;  Leverett  v.  State,  3  Tex.  App.  217.  It 
is  needless  to  cite  the  many  other  cases  to  tbe 
same  effect  There  is  no  intimation  in  this 
court  nor  was  there  in  the  lower  court  that 
any  Juror  hesitated  about  finding  appellant 
guilty  of  murder  in  the  second  degree.  In 
fact,  we  take  It  this  was  an  absolate  cer- 
tainty. Tbey  at  first  differed  merely  as  to 
the  number  of  years  they  should  fix  as  his 
punishment 

In  discussing  one  of  appellant's  bills  of  ex- 
ceptions, wherein  the  state  was  permitted 
to  contradict  the  testimony  of  appellant's 
wife  wherein  she  testified  that  deceased  was 
the  father  of  both  of  her  children,  in  some 
way  we  incorrectly  stated  this: 

"This  older  child  was  bom  within  a  few 
montbs  prior  to  the  marriage  of  deceased  and 
Sallie  and  the  question  arose  as  to  tbe  paternity 
of  that  older  child.  Her  conception  resulting  in 
the  birth  of  tbis  child  occurred  montlia  before 
deceased  and  she  were  married." 

Taking  this  statement  as  a  whole,  it  cer- 
tainly could  not  be  misleading,  did  not  and 
could  not  have  had  any  effect  on  tbe  decision. 
However,  where  the  words  "prior  to"  in  the 
sentence  quoted  above,  lieginning  wltJi,  "this 
older  child  was  bom  within  a  few  months 
prior  to  the  marriage  of  deceased  and  Sallie," 
appear,  the  use  of  said  words  "prior  to"  was 
a  mistake,  and  instead  should  have  been 
"after,"  For  the  evidence,  without  contra- 
diction, shows  that  this  older  child  of  SaUle 
was  bom  within  a  few  months  after  ber  mar- 
riage to  deceased,  and,  as  stated  In  the  latter 
part  of  tbe  quotation  above,  "her  conception 
resulting  in  tbe  birth  of  this  child  occurred 
months  before  deceased  and  abe  were  mar- 
ried." 

There  is  but  one  other  question  we  wUl 
discuss  briefly  which  is  very  earnestly  press- 
ed by  api)ellant;  and  that  is  his  contention 
that  the  evidence  was  wholly  insufficient  to 
sustain  a  verdict  for  murder  in  the  second 
degree,  and  that  it  excluded  any  other  find- 
ing of  guilt  than  manslanghter.  We  deem 
none  of.  the  other  questions  again  presented 
in  the  motion  for  rehearing  require  any  dis- 
cussion. 

Appellant  In  bis  argument  for  rdiearing, 
<dalms  that  this  court  In  tbe  original  opin- 
ion, In  discussing  some  of  the  evidence  as  to 
murder  in  tbe  second  degree,  incorrectly 
stated  tbe  effect  of  some  of  ttte  evidence. 
AiVliat  he  calls  attention  to  and  urges  \n» 
said  more  in  discussing  manslaughter  than 
murder  in  the  second  degree.  We  did  not 
undertake  to  state  all  the  evidence,  nor  de- 
tail It    We  were  merely  stating  some  of  the 
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conclaslolu  whidi  the  whole  eyldence  anthor- 
IzecL  Such  mistakes  in  our  conclnsioiis,  If 
there  are  any,  are  of  no  effect  upon  the  con- 
clusions reached,  nor  the  decision  of  the 
case.  Different  parties  In  studying  tlie  rec- 
ord might  reach  different  conclnslons,  per- 
haps. We  were  looking  at  it  from  a  wholly 
disinterested  standpoint.  Appellant's  attor- 
neys, naturally  and  properly,  look  at  it  from 
a  partisan  standpoint.  They  urge  every  par- 
ticle of  evidence,  and  cull  it  from  the  whole 
record,  that  tends  In  any  way  to  support 
their  contention.  We  do  not  so  look  at  it, 
nor  consider  it;  but,  as  stated  above,  we  do 
so  wholly  disinterested,  not  biased,  or  preju- 
diced, and  with  the  view  of  seeing  whether 
or  not  the  Jury  from  the  whole  evidence  were 
Justified  in  reaching  the  conclusion  they  did. 
We  think  none  of  these  matters  are  of  suffi- 
cient importance  to  restate  or  redlscuss 
them. 

There  can  be  no  question,  and  we  for  no 
moment  in  the  original  opinion  Intimated, 
that  manslaughter  was  not  pertinently  and 
forcibly  raised  by  the  evidence.  It  unques- 
tionably was.  But  that  by  no  means  ex- 
dudes  the  fact  that  murder  In  the  second 
degree  was  also  shown.  ■  The  Jury  and  the 
lower  court  heard  all  of  the  witnesses,  saw 
their  manner  of  testifying,  and  unanimously 
reached  ttie  conclusion  tliat,  while  man- 
slaughter was  raised,  appellant  was  not 
guilty  of  that  offense,  but,  instead,  was 
guilty  of  murder  in  the  second  degree.  The 
evidence,  without  reciting  it,  is  amply  suffi- 
cient to  sustain  this  unanimous  opinion  of 
the  12  disinterested  and  impartial  Jurors  and 
of  an  able  and  Impartial  trial  Judge. 

[II]  In  accordance  with  our  statute,  two 
clear  requisites  are  necessary  to  constitute 
manslaughter:  First,  "sudden  passion";  and, 
second,  that  that  "sudden  passion"  must 
arise  from  an  "adequate  cause."  And  that, 
in  order  to  show  that  an  unlawful  homicide 
is  manslaughter  and  not  at  least  murder  in 
the  second  degree,  such  homicide  must  be 
"committed  under  the  immediate  influence 
of  sudden  passion,"  and  that  "sudden  pas- 
sion" must  arise  "from  that  adequate  cause." 
If  either  of  these  requisites  are  wanting, 
then  the  homicide  cannot  be  manslaughter, 
but  must  be  murder  in  the  second  degree  at 
least  Puryear  v.  State,  66  Tex.  Cr.  R.  233, 
US  S.  W.  1(M2.  However  "sudden"  the  pas- 
sion, or  whenever  it  was  aroused,  if  the  evi- 
dence does  not  show  that  it  was  from  an 
"adequate  cause,"  the  homicide  cannot  be 
manslaughter.  And  whatever  the  "adequate 
cause,"  if  the  homicide  was  not  committed 
"under  the  immediate  influence  of  sudden 
passion  arising  therefrom,"  it  cannot,  un- 
der the  statute,  be  manslaughter.  See  Mc- 
Kinney  v.  State,  8  Tex.  App.  646 ;  E2x  parte 
Jones,  81  Tex.  Cr.  448,  20  S.  W.  983;  Mas- 
sie  V,  Stote,  80  Tex.  App.  69,  16  S.  W.  770; 
BlacIcweU  v.  State,  29  Tex.  App.  200,  16  S. 
W.  697;    Miller  t.   State,  81  Tex.   Cr.  R. 


639,  21  S.  W.  926,  37  Am.  St  Sep.  886;  Cloi« 
V.  State,  26  Tex.  App.  624,  10  S.  W.  242; 
HIU  ▼.  State,  11  Tex.  App.  456;  Neyland  v. 
State,  18  Tex.  App.  636;  Chllders  v.  State, 
38  Tex.  Cr.  R.  609,  27  S.  W.  188;  Pickens  v. 
State,  81  Tex.  Cr.  R.  664,  21  S.  W.  362; 
Breedlove  v.  State,  26  Tex.  App.  463,  9  S. 
W.  768;  Jordan  ▼.  State,  62  Tex.  Cr.  R.  380, 
137  S.  W.  188;  Oldham  v.  State,  63  Tex.  Cr. 
R.  62T,  142  S.  W.  IS;  Alexander  v.  State, 
188  S.  W.  787. 

In  Ex  parte  Jones,  81  Tex.  Cr.  R.  447, 
448,  20  S.  W.  988,  084,  this  court  correctly 
held: 

"But  the  Code  has,  in  cases  •  •  ♦  of  in- 
snltiiig  words  and  conduct  to  female  relatives, 
extended  the  time  in  which  homicide,  when  com- 
mitted, may  still  be  manslaughter.  In  such  cas- 
es the  law  requires  the  homicide  to  occur  as 
soon  as  *  *  *  the  party  killing  may  meet 
the  one  giving  the  insult,  after  being  informed 
thereof.  •  •  •  If  not  done  at  such  time,  the 
injury  may  become  evidence  of  malice  and  prep- 
aration to  kill;  evidence  of  premeditation  and 
deliberation.  •  •  •  Xhe  law  made  a  further 
concession  to  homaa  frailty  when  it  divided 
murder  into  two  degrees.  •  *  •  Under  our 
Code,  a  homicide  committed  in  tudden  passion, 
upon  an  inadequate  cause,  is  murder  in  the  sec- 
ond degree.  •  •  »  But  it  is  to  be  observed 
it  must  be  the  pa*»ion  that  itriket;  for  if  the 
slayer  broods  over  his  injury  (or  insult),  and 
deliberately  forms  the  design  to  kill,  and  pre- 
pares for  it,  the  presence  of  passion  at  the 
moment  of  the  premeditated  homicide  cannot 
change  its  nature.  Tlie  law  makes  no  allowance 
for  the  pa$sion  of  revenge.  While  it  concedes 
something  to  the  instinctive,  uniensoning  paa- 
Mon,  that  llindly  strikes,  it  has  no  sympathy 
with  the  vindictive,  calculating  spirit,  that  de- 
liberately premeditates  and  maiiciousiy  acta." 

[20]  The  court  in  this  case  expressly  and 
pointedly,  In  effect,  submitted  to  the  jury 
tlmt  If  the  mind  of  the  appellant  was  under 
the  Immediate  Influence  of  sudden  passion, 
aroused  by  adequate  cause,  and  that  cause 
was  the  Insult  to  his  wife,  to  flnd.blm  guilty 
only  of  manslaughter. 

"In  the  absence  of  the  passion  tliat  redoces 
a  homicide  to  manslaughter,  the  unattended  ade- 
quate cause  may  t)ecome  evidence  of  the  most 
cogent  force  showing  the  antecedent  malice  on 
the  part  of  the  slayer.  In  sncb  case  the  ade- 
quate cause,  unattended  by  the  necessary  passion 
rendering  tlie  mind  incapable  of  cool  reflection, 
instead  of  constituting  an  extenuation  of  the 
crime,  may  and  would  become  an  aggravating 
circumstance  attending  the  commission  of  the 
offense."  Massie  v.  State,  30  Tex.  App.  69,  16 
S.  W.  770. 

To  the  same  effect  is  Miller  v.  State,  31 
Tex.  Cr.  R.  639.  21  S.  W.  925,  37  Am.  St 
Rep.  S36;  Ex  parte  Sherwood,  29  Tex.  App. 
334,  15  S.  W.  812,  and  many  other  cases. 

[21]  Appellant  had  known  of  the  insulting 
conduct  of  deceased  to  liis  wife  In  a  letter 
he  had  written  to  her  months  I)efore  this 
Idlllng.  These  Insults  had  been  renewed 
Just  two  days  before  the  killing.  In  the 
meantime,  and  all  along  during  the  same 
time,  a  controversy  had  arisen  between  ap- 
pellant's wife  and  him  and  the  deceased  over 
the  custody  of  the  deceased's  and  appellant's 
wife's  younger  child.  Appellant  considered 
all  these  matters.    He  went  to  town  in  the 
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morning  of  the  day  the  killing  occurred  and 
Investigated  the  divorce  decree  between  the 
deceased  and  his  wife  as  to  the  custody  of  this 
child,  talked  to  parties  about  it  He  himself 
knew  the  deceased  was  then  in  the  same 
town;  he  had  seen  him.  He  deliberately, 
and  with  malice  in  his  heart,  went  and 
bought  a  double-barrel  shotgun  of  a  special 
bore  that  shot  with  unusual  force  the  deadly 
buckshot  Specially  bought  the  largest 
buckshot  he  could  find  for  this  gnn,  decllniog 
smaller  shot  He  loaded  this  gun,  while  in 
town,  with  these  deadly  missiles.  The  gun 
was  wrapped  up  with  paper  so  as  to  conceal 
It  and  he  carried  it  about  in  this  condition. 
Mr.  Wells,  a  witness  of  the  killing,  a  disin- 
terested white  man,  standing  within  a  few 
feet  of  the  appellant  at  the  time  It  occurred, 
said  of  this  wrapped  gun  thus,  "I  thought  it 
was  window  shades";  that  appellant  stood 
there,  knowing  that  his  intended  victim  was 
in  that  immediate  vicinity,  because  he  had 
seen  him  go  do^n  that  way  shortly  before 
then.  Standing  thus  in  wait  for  his  victim, 
he  saw  him  approaching  wholly  unarmed, 
with  his  hands  swinging  down  by  his  side. 
The  deceased,  not  discovering  appellant, 
walked  leisurely  vrtthln  a  few  feet  of  him. 
And  as  the  same  witness,  Mr.  Wells,  testi- 
fied: 

"At  this  time  Emmett  Moore  was  just  step- 
ping up  on  the  sidewalk  of  the  curb,  and  just  as 
he  made  the  second  step  Mannie  cocked  the  gun 
and  said,  'There  is  the  son  of  a  bitch  now !'  and 
fired.  At  the  time  he  was  shot,  Emmett  seemed 
to  be  walking  along  leisurely  with  his  hands 
down,  going  towards  Mr.  Cardwell's  front  door. 
I  did  notnear  him  say  a  word.  As  the  gun 
fired,  he  put  his  coat  around  his  neck  and  made 
towards  Cardwell's  store.  After  Mannie  fired 
the  first  shot,  he  followed  Emmett  with  his 
gun  drawn  and  kept  snapping  it.  Somebody 
came  up  and  helped  take  the  gun  away  from 
Mannie.  Mannie  followed  Emmett  to  Card- 
well's atora." 

And  the  evidence,  without  contradiction, 
farther  shows  that,  as  he  staggered  into 
Cardwell's  store  with  appellant  following 
him  and  snapping  his  gun  at  him,  he  fell 
dead. 

Many  other  circumstances  going  to  show 
murder  in  the  second  degree  might  be  recited. 
The  evidence,  in  our  opinion,  was  amply  suf- 
ficient to  sustain  murder  in  the  second  de- 
gree. 

The  motion  for  rehearing  is  overruled. 

DAVIDSON,  J.  (dissenting).  At  the  time 
of  the  rendition  of  the  opinion  by  the  ma- 
jority 1  entered  my  dissent  In  the  multiplic- 
ity of  matters  I  overlooked  filing  the  reasons 
for  that  dissent  at  an  earlier  date. 

My  Brethren,  through  Presiding  Judge 
PRBNDERGAST,  reached  the  conclusion 
that  because  of  one  of  the  grounds  of  the 
motion  for  new  trial,  to  wit,  that  the  ver- 
dict of  the  Jury  was  reached  by  lot  not  be- 
ing supported  by  the  affidavits  of  any  of  the 
jurors,  it  could  not  be  considered.  With  that 
conclusion  I  caimot  agree.    A  verdict  by  lot 


is  interdicted  by  article  837  of  the  Code  of 
Criminal  Procedure,  1911.  Article  837  pro- 
vides that: 

"New  trials,  in  cases  of  felony,  shall  be  grant- 
ed for  the  following  causes:  *  *  *  (3)  Where 
the  verdict  has  been  decided  by  lot,  or  in  any 
other  manner  than  by  a  fair  expression  of  opin- 
ion by  the  jurors." 

This  question  was  raised  as  one  of  the 
grounds  of  the  motion  for  new  trial.  This 
was  not  supported  by  the  aflBdavit  of  any 
Juror.  Appellant  offered  eight  of  the  Jurors 
as  witnesses  to  prove  the  verdict  was  reached 
by  lot,  and  the  Jurors  would  have  so  testified, 
and  their  evidence  would  have  brought  the 
verdict  clearly  within  the  most  rigid  rule 
required  by  any  decision,  and  would  have 
proved  beyond  any  question  that  the  verdict 
was  by  lot  I  do  not  care  to  repeat  the  evi- 
dence. The  trial  court  refused  to  entertain 
it  because  no  issue  bad  been  raised  by  the 
state.  In  other  words,  this  ground  of  the 
motion  had  not  been  controverted  by  the 
state.  This  furnishes  no  excuse;  in  fact  it 
would  rather  tend  to  augment  appellant's 
side  of  the  case.  It  would  not  do  to  lay 
down  the  rule  that  because  the  state  does  not 
controvert  an  issue  on  motion  for  new  trial, 
therefore  the  court'  will  not  consider  It  If 
this  rule  obtained,  then  the  conclusion  would 
be  irresistible  that  the  state  can  defeat  any 
ground  of  the  motion  for  new  trial  and  set 
aside  the  statute  by  failure  or  refusal  to  Join 
issue  with  the  defendant  and  that  therefore 
the  defendant  would  be  denied  his  gnaranties 
of  a  fair  hearing  on  his  legal  rights.  The 
state  by  remaining  silent  or  refusing  to  join 
issues  cannot  defeat  appellant  of  a  fair  trial, 
or  a  hearing  upon  any  Issue  he  suggests  to 
the  court,  which  is  favorable  to  his  side  of 
the  case.  The  statement  of  the  proposition 
demonstrates  the  error.  The  majority  opin- 
ion, however,  seems  to  place  this  upon  a 
different  rule:  that  Is,  that  the  ground  of 
the  motion  for  new  trial  could  not  be  con- 
sidered because  it  was  not  verified  or  ac- 
companied by  affidavits  to  the  effect  that  the 
verdict  was  by  lot  I  do  not  so  understand 
the  law,  nor  do  I  believe  it  has  heretofore 
been  so  understood  either  by  the  Legislature 
or  the  courts.  As  I  understand  the  majority 
opinion,  it  la  admitted,  or  practically  so, 
that  the  statute  does  not  demand  accompany- 
ing affidavits,  and  that  where  the  motion  is 
silent  on  this  question  with  no  accompanying 
affidavits,  the  common-law  rule  wIU  prevail 
Therefore  they  reach  the  conclusion,  under 
the  authorities  they  cite,  that  it  Is  necessary 
that  the  affidavits  accompany  this  ground  of 
the  motion  to  verify  it 

Another  article  of  our  Code  of  Criminal 
Procedure  provides  that  the  provisions  of 
such  shall  be  liberally  construed  to  obtain  the 
objects  and  purposes  declared  by  the  Legisla- 
ture In  such  code.  The  fundamental  proposi- 
tion of  criminal  procedure  Is  to  give  the  ac- 
cused a  fair  trial  before  an  impartial  Jury. 
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and  this  under  tbe  rules  prescribed  by  the 
Legislature.    Among  other  things,  It  is  pro- 
vided that  no  verdict  can  stand  If  obtained 
by  lot  or  any   other  unfair   means.     This 
statute  should  be  liberally  construed  to  attain 
its  purpose,  to  wit,  to  prevent  such  verdict  by 
lot  or  other  unfair  means.    This  is  the  leg- 
islative will  as  expressed  in  the  statute,  and 
should  be  so  construed  as  to  prevent  sach 
verdict.    The  statute  has  not  provided  this  is- 
sue  shall   be   raised   by   affidavits   and   not 
otherwise.     In  the  nine  grounds  set  out  in 
the   statute  for  which  new  trials  may  be 
granted,  the  Legislature  did  not  see  proper  to 
provide  these  shall  be  raised  by  affidavits  as 
prerequisite  to  consideration  by  the  court 
Under  subdivisions  6  and  8  of  article  887, 
affidavits  may  be  filed,  and  under  subdivision 
6  the  motion  for  new  trial,  baaed  on  newly 
discovered  testimony,  shall  be  governed  by 
the  same  rules  as  those  which  regulate  civil 
suits.    That  subdivision  is  not  further  noticed 
because  not  in  any  way  called  in  question 
here,  nor  has  it  any  relation  to  this  question 
furtber  than  It  would  emphasize  liie  fact 
that  under  subdivision  3  the  affidavit  is  not 
required.     Subdivisions  6  and  8,  supra,  are 
rather  exceptions   in  the  statute  emphasiz- 
ing the  fact  that  the  other  grounds  of  the 
motion  for  new  trial  are  not  to  be  verified  by 
affidavit;    that  is,  it  Is  not  necessary  to  so 
verify  them.    Subdivision  8  refers  to  the  mis- 
conduct of  the  Jury,  and  It  is  provided  that, 
where  from  the  misconduct  of  tbe  Jury  the 
court  is  of  the  opinion  the  defendant  has  not 
received  a  fair  and  impartial  trial,  it  shall  be 
comi>etent  to  prove  such  misconduct  by  the 
voluntary  affidavit  of  Jurors,  and  the  verdict 
may  also  in  like  manner  be  sustained  by  such 
affidavit.     It  will  be  noticed,  however,  that 
this  subdivision  does  not  make  it  a  prereq- 
uisite to  consideration  of  the  question  as  to 
the  misconduct  of  the  Jury  that  it  be  verified 
by    affidavit     Article   841  of  the  Code  of 
Criminal  Procedure  expressly  provides  that 
the  state  may  take  issue  with  the  defendant 
upon  the  truth  of  the  causes  set  forth  in  the 
motion  for  a  new  trial;    and,  in  such  case, 
the  Judge  shall  hear  evidence,  by  affidavit  or 
otherwise,  and  determine  the  issue.     If  the 
defendant  files  his  affidavit  and  there  is  no 
Issue  suggested  by  the  state,  the  motion  for 
new  trial  will  be  passed  upon  from  the  af- 
fidavits filed.    If  there  are  counter  affidavits 
or  a  controversy  about  the  matter,  the  court 
may  then  hear  evidence,  and  this  he  may  do 
either   by  affidavits  or  by   other  testimony. 
This  is  expressly  so  by  the  terms  of  legisla- 
tive enactment;    and  It  is  to  be  noted  there 
Is    a    difference   between   subdivision   3   of 
article  837  and  subdivision  8  of  the  same 
article.    In  one  an  affidavit  may  be  presented, 
while  in  tbe  other  it  la  not  required  or  even 
mentioned. 

Clearly,  under  article  841  the  court  shall 
bear  evidence  by  affidavit  or  otherwise  and 
determine  the  issue,  because  of  the  statute. 
171  S.W.-49 


This  may  be  done  by  affidavit  or  t^  other 
character  of  testimony,  either  verbal  or 
documentary.  This  can  be  Introduced  as  any 
other  evidence  where  it  is  relevant,  neces- 
sary, or  admissible.  Article  837  provides  that 
new  trials  in  cases  mentioned  under  the 
terms  of  the  statute  shall  be  granted  for  the 
reasons  therein  set  out  The  third  subdivi- 
sion is  where  the  verdict  has  been  tiad  by  lot, 
or  any  other  manner  than  by  tbe  fair  ex- 
pression of  the  opinion  of  the  Jurors.  This 
does  not  require  or  intimate  that  affidavits 
are  necessary.  The  question  can  be  determine 
ed  either  by  affidavits  or  any  other  character 
of  legitimate  testimony.  This  court  cannot 
interpolate  the  statute  and  make  it  requisite 
under  this  subdivision  that  affidavits  be  filed. 
If  they  are  filed,  they  will  be  entertained  by 
tbe  court  If  they  are  not  filed,  and  evidence 
is  offered  to  sustain  or  Justify  the  ground  of 
the  motion  for  new  trial  under  article  841, 
it  will  be  heard.  For  the  court  to  inter- 
polate or  add  to  this  subdivision  of  the  ar- 
ticle the  requirement  of  an  affidavit  is  an 
assumption  of  legislative  prerogatives.  This 
cannot  be  done  by  the  express  terms  of  ar- 
ticle 2,  I  1.  of  the  Constitution,  and  not  only 
so,  but  such  assumption  would  be  plainly 
violative  of  legislative  authority  and  enact- 
ment as  under  the  terms  of  articles  837  and 
841,  supra.  The  rule  laid  down  by  the  ma- 
jority Is  of  the  harshest  and  strictest  nature 
and  is  as  far  removed  as  possible  from  the 
statutory  rules.  It  seems  to  be  destructive 
of  the  very  thing  the  statutes  were  enacted 
to  prescribe  and  to  perpetuate.  I  do  not  be- 
lieve it  the  correct  doctrine  that  the  rule  of 
liberal  construction  applies  only  when  favor- 
able to  the  state  or  conviction  or  affirmance. 
The  Legislature  has  not  so  prescribed;  on  the 
contrary,  it  is  provided  that  the  presumption 
of  innocence  and  the  reasonable  doubt  shall 
obtain,  and  this  follows  the  case  to  its  final 
conclusion.  Our  criminal  procedure  In  all 
of  its  rules  providing  for  trial  before  a  Jury 
is  enacted  to  the  end  that  the  trial  may  be 
had  under  prescribed  forms  and  require- 
ments. That  affidavits,  under  the  circum- 
stances of  this  case,  are  prerequisite  to  pre- 
senting the  question  of  a  vicious  verdict  by 
lot  seems  to  me  to  be  assumed,  outside  the 
statute,  and  subversive  of  its  plain  provi- 
sions. Speaking  of  this  question.  In  Stanley 
V.  State,  16  Tex.  App.  at  page  400,  Presiding 
Judge  White  said: 

"If  the  evidence  had  been  claimed  as  newly 
dlscoTered,  then,  indeed,  tbe  supporting  affidavit 
of  the  proposed  witness  would  bave  been  requi- 
site to  the  validity  of  the  motion.  Code  Crim. 
Proc.  art  777,  subdiv.  6;  Clark's  Crim.  Law, 
of  Texas,  p.  671,  note,  i  6.  In  all  other  re- 
spects, it  is  only  when  the  state  has  taken  issue 
with  the  defendant  npon  the  truth  of  the  causes 
set  forth  in  the  motion  for  new  trial  that  the 
judge  hears  evidence,  by  affidavit  or  otherwise, 
to  enable  him  to  determine  the  issue.  Code 
Crim.  Proc.  art.  781.  When  not  controverted, 
and  not  based  npon  newly  discovered  evidence, 
no  supporting  affidavits  are  required.  If  the 
state  took  issue  on  and  controverted  the  motion 
in  this  case,  the  record  fails  to  show  it" 
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known,  and  by  stamping  Mm,  the  said  E.  Zabo- 
la,  with  his  feet  and  by  shovinf,  throwing,  cast- 
ing, and  bumping  the  body  of  said  E.  Zabola 
against  the  crosa-tieB  and  rails  of  a  railway 
tr{ick  and  against  the  earth  and  ground,  against 
the  peace  and  dignity  of  the  state." 

The  court  charged  the  Jury  In  this  connec- 
tion: 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  with  a 
deadly  weapon  or  instrument  reasonably  calcu- 
lated and  likely  to  produce  death  by  the  mode 
and  manner  of  its  use,  in  a  sudden  transport 
of  passion,  aroused  without  adequate  cause,  and 
not  in  defense  of  himself  against  an  unlawful  at- 
tack, reasonably  producing  a  rational  fear  or  ex- 
pectation of  death  or  serious  bodily  injury,  with 
the  intent  to  kill,  did  unlawfully  beat,  bruise, 
wound,  and  strike  and  thereby  kill  E.  Zabola  as 
charged  in  the  indictment,  you  will'  find  him  guil- 
ty of  murder  in  the  second  degree,  and  assess 
bis  punishment  at  confinement  in  the  state  peni- 
tentiary for  any  period  that  the  jury  may  de- 
termine and  state  in  their  verdict,  provided  it  be 
for  not  less  than  five  yean." 

Several  objections  were  arged  to  this 
charge;  among  others,  that  It  authorized  the 
Jury  to  convict  appellant  if  he  killed  deceas- 
ed with  a  deadly  weapon  or  instrument  rea- 
sonably calculated  or  likely  to  produce  death. 
Objection  is  also  urged  to  that  portion  of  the 
charge  which  authorized  a  conviction  If  the 
defendant  killed  the  deceased  In  a  sudden 
transport  of  passion  aroused  without  ade- 
quate cause  and  not  In  defense  of  himself 
against  an  unlawful  attack  reasonably  pro- 
ducing a  rational  fear  or  expectation  of 
death  or  serious  bodily  Injury.  Upon  an- 
other trial  the  court  should  submit  the  Issues 
to  the  Jury  as  set  out  In  the  Indictment 
There  was  no  allegation  In  the  indictment 
that  deceased  was  killed  with  a  deadly 
weapon.  While  this  might  not  be  a  serious 
matter  and  for  which  the  Judgment  ought  to 
be  reversed,  about  that  we  express  no  opin- 
ion, but  upon  another  trial  the  court  should 
submit  the  allegations  contained  In  the  In- 
dictment. A  deadly  weapon  or  Instrument 
reasonably  calculated,  etc.,  Is  not  set  out  In 
the  indictment,  unless  It  be  Inferred  from  the 
general  allegations  "some  means  unknown  to 
the  grand  Jurors,"  or  unless  It  be  held  that 
the  allegation  which  says  he  beat  bim 
against  the  railroad  track  and  ties,  to  meet 
this  phase  of  the  charge.  We  do  not  believe 
so.  However,  under  the  other  phase  of  the 
charge,  under  all  of  our  decisions,  this  charge 
is  fatally  defective.  It  would  not  be  murder 
In  the  second  degree,  as  stated  by  the  court, 
If  appellant  killed  In  a  sudden  transport  of 
passion  aroused  without  adequate  cause  and 
not  In  defense  of  himself.  Murder  In  the  sec- 
ond degree  Is  a  kllllug  upon  Implied  malice; 
It  Is  a  killing  with  express  malice  eliminat- 
ed, and  without  manslaughter,  self-defense, 
or  other  extenuating  circumstances,  on  the 
other.  The  Jury  was  not  Informed  of  what 
Is  meant  by  "sudden  transport  of  passion 
aroused  without  adequate  cause."  And  man- 
slaughter Is  nowhere  In  the  charge  given; 
no  Instnictlon  upon  the  law  of  manslaughter 
was  embodied  In  the  charge,  nor  was  any 


definition  given  of  what  It  took  to  constitute 
adequate  cause.  See  Pollard  v.  State,  45 
Tex.  Or.  R.  126,  73  S.  W.  953;  Whltaker  v. 
State,  12  Tex.  Cr.  App.  438;  Beckham  v. 
State.  69  S.  W.  536. 

In  this  connection,  that  part  of  the  charge 
Is  urged  as  error  which  says  that: 

"Implied  malice  ia  that  which  the  law  Infers 
from  or  Imputes  to  certain  acts,  however  sud- 
denly done.  Thus,  when  the  fact  of  an  unlaw- 
ful killing  ia  established,  and  the  facts  do  not  es- 
tablish express  malice  beyond  a  reasonable 
doubt,  nor  tend  to  mitigate,  excuse,  or  Justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  is  In  the  second  degree." 

This  charge,  standing  alone  without  some 
explanation  as  to  what  Is  meant  by  mitiga- 
tion, extenuation,  or  Justification,  is  not  suf- 
ficient While  the  court's  charge  may  be 
sufllclent  upon  the  definition  of  self-defense. 
It  nowhere  undertakes  to  Instruct  the  Jury 
as  to  any  other  inferior  degree  of  the  diffi- 
culty, such  as  manslaughter  or  negligent 
homicide,  or  any  of  those  matters  that  would 
mitigate.  It  seems,  under  practically  all 
the  authorities,  this  is  error.  One  of  the 
latest  cases  upon  this  Is  Roberts  v.  State, 
156  S.  W.  651.  See  Holden  v.  State,  1  Tex. 
App.  236;  Priesmuth  v.  State,  1  Tex.  App. 
480 ;  Davis  v.  State,  2  Tex.  App.  688 ;  Kouns 
y.  State,  8  Tex.  App.  13.  This  seems  to  be 
practically  the  unbroken  line  of  authorities. 
The  court  should  have  gone  further  and  ex- 
plained these  matters  to  the  Jury.  Taking 
the  two  charges  criticized,  and  to  whidi  ob- 
jection is  urged,  the  law  of  the  case  was 
not  submitted  to  the  Jury  as  required  by  the 
statute  and  the  decisions  as  applicable  to  a 
state  of  facts  where  a  cohvlctlon  for  tant- 
der  In  the  second  degree  Is  sought 

In  this  connection,  whUe  It  Is  not  urged. 
In  view  of  another  trial  we  would  suggest 
that  manslaughter  be  submitted  to  the  Jury 
If  the  facts  upon  another  trial  are  as  con- 
tained In  this  record;  and  we  are  further 
of  opinion  that  the  Issue  of  aggravated  as- 
sault should  have  been  given.  No  witness 
swears  to  any  Instrument  used  by  the  de- 
fendant, and  the  evidence  falls  utterly  to 
disclose  the  finding  of  any  Instrument,  or 
any  fact  outside  of  the  wounds,  that  an  In- 
strument was  used.  It  Is  true  that  the 
wounds  upon  the  body  Indicate  that  there 
were  broken  ribs,  which  would  tend  to  show 
violence  out  of  the  ordinary  was  used,  and 
under  our  statute.  If  there  is  an  issue  whlcdi 
shows  an  ordinary  fight  and  without  Int«it 
to  kill,  the  party  might  be  guilty  of  any  de- 
gree of  assault  usually,  where  the  as.saulted 
party  dies.  It  Is  left  entirely  to  Inference 
as  to  bow  the  deceased  was  killed  or  'with 
what.  If  any.  Instrument  Deceased  was 
lying  beside  the  railroad  ,  track,  and  al- 
most Immediately  after  the  defendant  left 
the  deceased  a  heavy  engine  passed  by  where 
the  body  of  the  deceased  was  near  the  track. 
As  to  whether  this  en^ne  struck  the  body 
of  the  deceased  and  broke  the  ribs  Is  not 
shown,  except  it  be  from  the  dying  state- 
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ment  of  ttae  deceased  to  tbe  effect  that  de- 
fendant killed  him.  However,  there  Is  no 
evidence  before  the  court  as  to  what  sort  of 
instrument  appellant  used ;  no  witness  under- 
taking to  swear  there  was  any  bludgeon  or 
Instrument  of  any  sort  used.  So,  taking  it 
altogether,  we  are  of  opinion  the  charge  on 
manslaughter  and  aggravated  assault  should 
have  been  given,  and  we  mention  this  so,  if 
the  facts  on  another  trial  are  as  upon  this 
trial,  these  Issues  should  be  submitted  to  tbe 
jury. 

There  is  a  bUl  of  exceptions  of  some  length 
reserved  to  the  manner  of  exHrnlTilTig  the 
Mexican  witnesses  for  the  state.  The  ques- 
tions are  clearly  and  pointedly  leading  and 
suggestive.  The  court  said  he  permitted 
this  because  they  were  Mexicans  and  did 
not  seem  to  understand  very  well,  speaking 
through  an  Interpreter.  Even  from  that  view 
of  it,  we  think  the  questions  are  entirely  too 
leading  and  suggestive.    As  illustrative: 

"Q.  Ask  her  to  state  to  the  jury  what,  if 
anything,  she  heard  the  dead  Mexican  or  Za- 
bola  say  to  him  (defendant)  about  not  taking 
his  money.  .A.  She  said  she  heard  this  dead 
man  ask  him  for  his  money ;  said,  'Give  me  my 
money.'  Said  he  went  off  and  left  him.  Q. 
Ask  her  to  state  to  the  jury  if  she  heard  the 
defendant  say  anything  about  this  would  be 
his  last  day?  A.  Told  him  that  was  his  last 
day." 

There  are  two  or  three  pages  of  these 
questions  and  answers.  We  are  of  opinion 
that  even  if  they  were  Mexicans  and  had 
to  speak  through  an  interpreter,  these  ques- 
tions went  a  little  too  far.  The  witnesses 
seem  to  have  been  intelligent,  and  there  Is 
an  affidavit  connected  with  the  motion  for 
new  trial  which  indicates  one  of  them  could 
speak  the  English  language  well;  but,  in 
any  event.  It  could  have  been  asked  her  to 
state  what  was  said  by  the  parties  at  the 
time  of  the  difficulty,  and,  if  she  then  could 
not  recollect  or  seemed  to  want  sufficient  in- 
telligence to  understand,  a  more  direct  ques- 
tion could  have  been  asked.  We  believe  un- 
der this  bin  of  exceptions  the  questions  were 
just  a  little  too  suggestive  and  leading.  Up- 
on another  trial  these  matters  should  ie 
avoided. 

ni  Three  bills  of  exception  are  found  in 
the  record  which  recite  that  the  district  at- 
torney in  his  closing  argument  said : 

"Since  the  trial  of  this  case,  I  have  learned 
that  this  defendant  is  a  bad  bombre;  that 
Mexico  is  about  the  last  place  he  would  want 
to  go  to,  as  he  has  committed  a  crime  over 
there  and  had  to  leave  that  country  on  ac- 
count of  it,  and  they  would  like  to  get  hold 
of  him  for  It" 

Numerous  objections  were  urged  to  this 
manner  of  argument.  The  court  signs  the 
bill  by  stating  that: 

"The  evidence  showed  that  some  time  after 
tbe  homicide  the  defendant  was  arrested  in 
New  Mexico,  and  the  district  attorney  in  open- 
ing the  state's  case  had  alluded  to  the  fact  that 
the  defendant  had  fled  soon  after  the  crime  was 
committed.  The  defendant's  attorney  in  answer 
thereto  stated  that  it  was  probable  that  defend- 
ant was  not  fleeing  from  any  crime,  but  was 


,  going  to  his  home  in  Old  Mexico.  To  this  the 
district  attorney  in  concluding  the  case  said 
that  from  the  drcnmstances  surrounding  this 
killing  we  have  a  right  to  infer  that  the  de- 
fendant bad  probably  fled  from  crime  commit- 
ted by  him  m  his  own  home,  as  he  had  fled 
from  this  crime,  and  that  he  was  not  going  in 
the  direction  of  his  home." 

The  court's  attention  was  called  to  the  ar- 
gument of  the  district  attorney  by  defend- 
ant's counsel,  and  the  court  inquired  of  the 
district  attorney  what  the  statement  was. 
Tbe  district  attorney  repeated  the  statement, 
to  which  the  defendant  excepted,  and  the 
district  attorney  stated  that  the  argument 
wks  proper,  and  again  repeated  the  same 
words.  Defendant's  attorney  requested  the 
court  to  stop  the  district  attorney  from  re- 
peating the  statement,  but  under  the  circum- 
stances it  appeared  to  the  court  to  be  a  prop- 
er argument  and  deduction  from  tbe  evidence 
and  argument 

Another  bill  recites  that  for  tbe  second 
time  the  district  attorney  said : 

"Well,  gentlemen,  I  repeat  that  since  the  trial 
of  this  case  I  have  learned  that  this  defendant 
is  a  bad  hombre ;  that  Mexico  is  about  the  last 
place  he  would  want  to  go  to,  as  he  has  com- 
mitted a  crime  over  there  and  had  to  leave 
that  country  on  account  of  it,  and  they  would 
like  to  get  hold  of  him  for  it" 

The  same  objections  and  same  procedure 
was  gone  through,  and .  the  court  qualifies 
this  bill  by  referring  to  Ills  qualification  of 
the  previous  bill. 

Another  bill  recites  that  for  the  third  time 
the  district  attorney  said : 

"Well,  gentlemen,  I  again  repeat  that  since 
the  trial  of  this  case  I  have  learned  that  this 
defendant  is  a  bad  hombre ;  that  Mexico  is 
about  the  last  place  be  would  want  to  go  to, 
as  he  has  committed  a  crime  over  there  and  had 
to  leave  that  country  on  account  of  it,  and  they 
would  like  to  get  hold  of  him  for  it" 

Tbe  same  objections  were  made  and  the 
same  qualification  as  In  the  previous  bills; 
at  least,  the  court  signs  tbe  last  two  bills  as 
be  did  the  first  blU. 

These  speeches  and  remarks  were  not  jus- 
tified by  anything  in  this  record.  There  . 
was  no  evidence  to  the  effect  that  the  de- 
fendant fled  from  Mexico  to  this  country  for 
crime,  or  that  be  committed  any  crime  in 
Mexico.  There  is  no  evidence  tn  this  record 
that  he  was  a  bad  man  In  Mexico  or  a  bad 
man  anywhere,  unless  whatever  deduction 
might  be  bad  from  the  facts  of  the  case  in 
connection  with  this  trouble.  As  to  what  bis 
previous  record  or  standing  was  there  is  no 
testimony.  He  had  not  placed  in  evidence 
his  reputation  or  character  from  any  stand- 
point. There  were  two  matters  emphasized 
three  times  by  the  district  attorney  that  are 
not  justified :  First,  that  he  was  a  bad  man ; 
and,  second,  that  be  had  fied  from  Mexico 
on  account  of  crime  in  that  country  and  for 
which  those  people  over  there  wanted  him. 
We  have  had  occasion  several  times  recently 
to  call  attention  to  such  speeches  outside 
the  record,  and  about  which  there  was  no 
testimony.     This  should  be  avoided.     They 
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call  for  KTersals.     The  prosecution  should 
keep  within  the  record. 

The  judgment  is  reTersed,  and  the  cause 
la  remanded. 

PRENDERGAST,  P.  J.,  and  HARPER,  J. 
We  agree  to  the  reversal  of  this  case  <m  ac- 
count of  the  matters  presented  In  regard  to 
the  action  of  the  district  attorney  in  stating 
to  the  Jury  "that  he  had  learned  this  de- 
fendant Is  a  bad  hombre,  that  he  had  commit- 
ted a  crime  In  Mexico,"  eta ;  there  being  no 
evidence  as  to  these  matters  In  the  record. 

[2,  3]  We  do  not  think  the  charge  on  mur- 
der in  the  second  degree  Is  subject  to  the 
criticism  herein  contained,  and  for  our  views 
we  refer  to  Hicks  r.  State,  171  S.  W.  755, 
this  day  decided.  Nor  Is  any  other  error  pre- 
sented by  the  record  when  it  la  read  as  a 
whole. 


WICKS  et  al.  v.  COMVES  et  aL     (No.  356.) 

(Court  of  Civil   Appeals  of  Texas.     El  Paso. 

Dec.  3,  1914.     Rehearing  Denied 

Dec.  24,  1914.) 

1.  Specific   PKaroBMANCE   (|   10*)— Paetiai. 

Il.LEOAI.ITT  OF  CONTBAOT. 

A  contract,  illegal  in  part,  may  be  specific- 
ally enforced  if  the  illegal  part  is  severable,  but 
not  if  the  contract  is  entire. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  If  20-26,  50;  Dec.  Dig.  i 
10.*] 

2.  CONTBACTS    (8   1?2*)— VaUDITT   OF   liBASB— 
CONTEABT  TO  CiTT  ORDINANCE. 

A  lease  of  space,  for  a  fruit  stand  on  the 
outside  of  a  store  building,  providing  that  if 
the  occupation  of  the  space  be  contrary  to 
ordinance,  then  the  lessee  will  be  provided  space 
inside  the  building,  is  not  illegal,  though  an 
ordinance  is  passed  forbidding  the  erection  of 
such  stand  on  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f  495;   Dec.  Dig.  $  122.*] 

8.  Landlobd  and  Tenant  (§  32*)  —  Sub- 
lessee— Acceptance  of  Rents. 

Where  an  assignee  of  a  stock  of  confection- 
ary and  the  lease  of  a  store  actually  knew  that 
there  was  a  sublease  to  a  fruit  dealer,  who  had 
his  stand  on  the  outside  of  the  store,  the  ac- 
ceptance of  the  rents  from  the  sublessee  ratified 
the  lease,  though  it  contained  a  provision  that 
if  the  city  compelled  the  vacation  of  the  fruit 
stand,  the  lessee  would  give  the  sublessee  space 
inside. 

[Ed,  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  92 ;   Dec.  Dig.  §  32.*] 

4.  Lanolobd  and  Tenant  (§  80*)  —  Bbeach 

OF    CoNTBACT — SUBRENDEB    OF    PbEMISES — 

Obobb  of  COUBT— Futcee  Pbofits. 

Where,  in  sequestration  proceedings  be- 
tween an  assignee  of  a  lease  and  a  sublessee  of 
the  original  lessee,  it  was  expressly  ordered 
by  the  court  that  a  surrender  of  the  premises 
wonld  not  prejudice  the  right  of  either  party, 
such  surrender  cannot  be  urged  as  defeating  the 
sublessee's  right  to  recover  future  profits  in  an 
action  on  the  contract  of  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Out.  Dig.  |f  264-257;    Dec  Dig.   f 

Walthall,  J.,  dissenting. 

Appeal  from  District  Court,  Harris  County ; 
N.  G.  Klttrell,  Judge. 


Action  by  Louis  Comves  and  others  against 
Moye  Wicks,  Jr.,  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal. 
Afflrmed. 

F.  F.  &  B.  T.  Chew,  of  Houston,  for  appel- 
lants. A.  B.  Wilson  and  Cole  &  Cole,  all  of 
Houston,  for  appellees. 

HARPER,  G.  J.  Appdlee  Louis  Comves, 
brought  this  suit  against  appellants,  Moya 
Wicks,  Jr.,  Z.  Morris,  G.  L.  Black,  and  A  J. 
Zydlas  for  specific  performance  of  a  lease 
contract  between  James  Condos  &  O)^  and 
Louis  Comves,  and  In  the  alternative  for 
damages,  for  failure  upon  their  part,  appel- 
lants, to  render  specific  performance.  A  ver- 
dict was  Instructed  by  the  trial  court  for  ap- 
pellees, and  a  Judgment  was  rendered  for 
$905,  from  which  their  appeal  is  perfected. 

The  assignments  of  error  and  the  several 
propositions  suf&dently  reveal  the  points  ot 
law  InvolvBd  In  this  appeal,  so  that  It  Is  not 
deemed  necessary  or  expedient  to  quote  the 
pleadings  of  the  parties. 

The  first  to  seventh  assignments  charge 
error  upon  the  peremptory  Instruction  of  the 
trial  court,  and  charge  that  the  trial  court 
erred  In  the  instructed  verdict,  in  refusing 
a  special  charge,  because:  (a)  The  lease 
contract  was  in  violation  of  a  city  ordinance 
of  the  dty  of  Houston  against  storing  or 
vending  fruits,  etc.,  on  sidewalks;  (b)  a  por^ 
tlon  of  the  lease  contract  being  void  and  un- 
enforceable, for  Illegality,  it  destroys  the 
whole  of  the  contract;  (c)  was  the  contract 
ratified  because  appellants  accepted  rents? 
(d)  because  appellee  voluntarily  surrendered 
the  premises,  and  he  Is  therefore  not  entitled 
to  recover  damages;  (e)  appellee  not  having 
been  dispossessed  of  the  premises,  is  not  en- 
titled to  recover,  because  not  entitled  to  de- 
mand the  five  feet  square  unless  dispossessed. 

[1]  In  this  class  of  cases  the  exact  con- 
tract sought  to  be  enforced  must  be  constru- 
ed, and  If  Illegal  in  whole,  it  cannot  be  en- 
forced; if  In  part,  and  not  severable,  then 
the  vice  permeates  the  whole,  and  It  cannot 
be  enforced  in  part,  but  if  severable,  and  the 
legal  part  in  no  way  depends  or  rests  upon 
the  illegal  part,  the  contract  la  severable  and 
the  legal  portion  will  be  enforced.  Bdng  of 
the  opinion  that  a  correct  answer  to  the 
qusery,  "Is  any  portion  of  the  contract  sued 
on  illegal?"  must  be  resolved  in  favor  of  Its 
l^allty  as  a  whole,  it  will  be  unnecessary 
to  discuss  the  severability  of  the  contract 

[2]  The  parts  of  the  contract  sued  on  es- 
sential to  the  determination  of  the  questions 
presented  by  the  assignments  are  as  follows: 
"This  agreement  of  lease  •  ♦  *  between 
Jos.  Condos  &  Co.     »    •    •     and  Louis  Comves 

♦  •  •  witnesseth  that  the  lessor  does  •  •  • 
lease  and  demise  unto  the  lessee  •  •  •  the 
possession  and  occupancy  and  use  of  the  fol- 
lowing   property:     That    certain    fruit    stand 

*  *  *  being  upon  the  outside  of  the  one 
story  building  now  occupied  by  Condos  Bros., 
as  a  candy  store    *    •    *    said  fruit  stand  ei- 


*For  other  cases  see  same  toplo  and  section  NUMBBB  In  Dao.  Dig.  &  Am.  Dig.  Kajr-Mo.  Sariw  *  Kap'r  Indazai 
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tending  from  the  main  street  entrance  of  Con- 
dog  Bros.,  to  the  corner  of  the  building  on 
Texas  avenue,  thence  to  the  back  entrance  on 
Texas  avenue  of  Condos  Bros,  place  of  business, 
together  with  all  shelving,  •  •  »  etc.,  whioh 
arc  a  part  thereof  •  •  •  for  a  monthly 
rental  of  S200.00  In  advance  •  •  •  said 
lease  being  from  the  first  day  of  May,  1911,  un- 
til April  1,  1914.  •  •  •  It  is  expressly  un- 
derstood and  agreed  that  in  the  event  the  city 
of  Houston  complains  of  this  aforesaid  fruit 
stand  being  placed  upon  the  outside  of  said 
building  and  projecting  over  and  covering  a 
portion  of  the  sidewalk  in  front  and  on  the  side 
of  said  building,  or  in  the  event  that  any  city 
ordinance  which  is  now  in  force  or  which  may 
hereafter  be  passed  by  the  city  of  Houston 
shall  make  it  impossible  for  said  fruit  stand  to 
remain  upon  the  outside  of  said  building  or  to 
project  over  or  occupy  a  portion  of  the  sidewalk 
sround  said  building,  and  if  it  shall  be  a  vio- 
lation of  any  such  city  ordinance  to  have  such 
fruit  stand  project  over  or  occupy  a  portion  of 
said  sidewalk,  then  it  shall  be  the  right  and 
privilege  of  the  lessee  herein  to  remove  said 
fruit  stand,  together  with  all  shelving,  stands 
and  other  fixtures  and  appurtenances  thereto 
from  said  sidewalk,  and  said  Condos  Bros,  shall 
give  him  a  apace  inside  of  said  building  now 
occupied  by  Condos  Bros.,  in  which  space  he 
shall  be  iiefmitted  to  erect  said  fruit  stand,  to- 
gether with  all  shelving,  stands  and  fixtures 
thereto  I)eIonging  and  shall  be  permitted  to  con- 
duct said  fruit  stand  within  said  building.  In 
the  event  it  becomes  necessary  to  remove  said 
fruit  stand  inside  of  the  building  now  oc- 
cupied by  Condos  Bros.,  the  lessee  herein  shall 
be  given  a  space  in  the  comer  of  said  building 
on  Main  street  and  Texas  avenue,  said  space 
to  be  a  square,  each  side  of  which  is  to  be  five 
(5)  feet  in  which  to  erect  said  stand.  In  the 
event  said  stand  is  erected  in  said  building,  all 
the  privileges  and  rights  of  both  parties  to  this 
lease  shall  be  the  same  as  If  said  stand  had  re- 
mained upon  the  outside  of  said  building." 

From  the  whole  of  this  contract,  it  is  ap- 
parent (while  not  expressly  stlpnlated  there- 
in) that  the  nnderstanding  between  the  par- 
ties was  that  the  leased  premises  were  to  be 
occupied  by  the  lessee  solely  as  a  fruit  stand, 
If  at  all,  bnt  there  Is  no  provision  in  the 
writing  that  It  shall  be  so  occupied;  in 
other  words,  it  Is  no  part  of  the  contract 
that  It  shall  be  so  occupied.  There  are  many 
provisions  in  this  writing  which  binds  the 
lessor  to  furnish  in  Hen  of  the  structure  de- 
scribed the  space  five  feet  square  inside  of  the 
building,  the  existence  of  any  one  of  which 
Is  Buffldent  to  require  the  lessor  to  comply 
therewith.  One  of  these  is  that,  if  it  shall 
be  a  violation  of  any  city  ordinance  to  have 
such  fruit  stand  to  project  over  or  occupy 
any  portion  of  said  sidewalk,  etc.,  there  be- 
ing such  an  ordinance  at  the  date  of  the 
contract,  eo  Instanti,  upon  the  signing  of  this 
contract,  or  at  any  time  thereafter  within 
the  life  of  his  contract,  the  lessee  was  en- 
titled to  have  and  occupy  the  five<4oot  space 
within  the  building,  and  the  mere  knowledge 
that  the  structure  leased  was  being  used  by 
the  lessee  in  a  business  prohibited  by  the 
ordinance  of  the  city  could  not  vitiate  the 
contract  as  written.  McKlnney  v.  Andrews, 
41  Tex.  363;  Bishop  v.  Honey,  34  Tex.  245; 
Labbe  v.  Corbett,  69  Tex.  603,  6  S.  W.  808. 

The  stipulations  tn  the  contract  above 
quoted  expressly  negative  the  idea  that  it 


should  be  used  tn  violation  of  any  ordinance, 
and  its  clear  meaning  is  that  the  fruit  stand 
Is  leased,  provided  it  can  be  lawfully  occu- 
pied by  the  lessee,  and  if  it  cannot,  then  the 
five-foot  space  is  leased  in  Its  stead,  by  the 
same  writing. 

[8]  The  premises  were  taken  over  by  ap- 
pellants from  Condos  &  Bros.,  and  the  uncon- 
tradicted evidence  shows  that  appellants  had 
constructive  and  actual  notice  of  appellee's 
lease  when  they  accepted  rents.  Condos  told 
them  of  the  lease,  and  It  was  recorded  on  the 
same  day  that  the  appellants  took  their  bill 
of  sale.  Thereafter,  with  such  notice,  appel- 
lants accepted  rents,  by  which  acts  they  rati- 
fied the  contract,  so  the  court  did  not  err 
In  refusing  the  special  charge  requested  upon 
ratification. 

[4]  Appellant  in  their  sixth  assignment 
complains  that  the  appellee  voluntarily  sur- 
rendered the  premises,  and  therefore  was  not 
entitled  to  recover  for  future  profits  under 
his  contract  of  lease.  The  facts  are  that 
appellants  sequestrated  the  premises,  appel- 
lee replevied,  and  thereafter  in  open  court, 
to  avoid  going  to  trial  on  the  cross-action  of 
appellants  for  rent  and  possession,  he  agreed 
to  surrender  the  premises  with  the  express 
understanding  In  open  court,  and  the  court's 
order  so  states,  that  neither  parties'  rights 
should  be  in  any  way  prejudiced  by  the  sur- 
render of  the  property  to  appellants.  It  can- 
not be  held  that  under  such  circumstances 
the  appellee  also  abandoned  his  right  to  re- 
cover damages  for  the  breach  of  the  contract 
sued  on. 

For  the  reasons  given,  the  assignments  are 
overruled  and  cause  affirmed. 

WALTHAIili,  J.  (dissenting).  On  the  Ist 
day  of  May,  1911,  James  Condos  &  (3o.  held 
a  lease  on  a  building  owned  by  H.  O.  House, 
on  the  comer  of  Texas  avenue  and  Main 
street  in  the  city  of  Houston,  Tex.,  and  were 
occupying  said  building  and  conducting 
therein  a  confectionary.  On  the  said  date, 
Louis  Comves,  appellee,  was  a  fruit  dealer, 
and  under  a  parol  arrangement  with  Condos 
&  Co.  was  In  possession  of  and  using  during 
the  month  of  May  a  certain  fruit  stand  part- 
ly on  the  outside  of  said  building  and  on 
the  sidewalk  of  the  comer  of  Main  street  and 
Texas  avenue,  immediately  in  front  of  the 
Condos  At  Co.  tmildlng,  including  about  12 
or  18  inches  in  depth  in  the  wall  of  the  build- 
ing, with  an  understanding  between  them 
that  Condos  &  Co.  would  give  appellee  a 
written  lease  for  the  space  he  occupied  of 
said  building,  and  with  the  further  under- 
standing that  If  the  dty  complained  of  the 
fruit  stand  being  placed  on  the  outside  of  the 
building,  and  be  should  not  be  pern^tted,  un- 
der an  ordinance  of  the  city  of  Houston  then 
In  force,  or  any  other  ordinance  of  the  dty, 
to  occupy  tlie  portion  projecting  over  and 
covering  the  sidewalk,  (Rondos  &  Co.  in  that 
event  would  give  appellee  a  five-foot  square 
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space  on  the  msiae  of  me  said  building,  and 
that  for  the  use  of  said  space,  whether  for 
that  on  the  outside  and  the  12  or  18  Inches  of 
the  wall,  or  the  space  to  be  occupied  on  the 
Inside  of  the  building,  appellee  was  to  pay 
as  rent  to  Condos  &  Co.  the  sum  of  $200  on 
the  first  of  each  and  every  month,  which  he 
complied  with,  paying  to  them  the  said  rent 
for  the  months  of  May  and  June.  On  the 
24th  day  of  May,  1911,  Condos  &  Co.  sold 
their  business,  stock  of  goods,  fixtures,  the 
lease  on  the  building,  and  their  subleases  to 
the  appellants,  who  were  to  close  up  the  deal 
and  go  into  possession  on  the  Ist  day  of 
July  following,  which  was  consummated  as 
agreed.  On  the  1st  day  of  July,  appellee 
and  Condos  &  Co.  entered  Into  a  written 
lease,  reciting  that  It  was  made  on  the  1st 
day  of  May,  1911,  by  the  terms  of  which  Con- 
dos &  Co.  leased  to  appellee  the  following: 

"That  certain  fruit  stand  located  on  the  south- 
east corner  of  Main  street  and  Texas  avenue 
in  the  city  of  Houston,  Harris  county,  Texas, 
said  fruit  stand  being  upon  the  outside  of  the 
one-story  brick  building  now  occupied  by  Con- 
dos Bros,  as  a  candy  store,  soda  fountain  and 
ice  cream  parlor,  said  fruit  stand  extending 
from  the  Main  street  entrance  of  Condos  Bros, 
to  the  corner  of  the  building  on  Texas  avenue 
and  extending  thereto  down  Texas  avenue  to 
the  back  entrance  of  Condos  Bros,  place  of  busi- 
ness, together  with  all  shelving,  stands,  and 
other  fixtures  belonging  thereto  and  which  are 
a  part  thereof,  said  fruit  stand  to  be  rented  by 
the  lessee  at  a  monthly  rental  of  two  hundred 
($200.00)  dollars  in  advance,  beginning  on  the 
ist  day  of  May,  1911,  and  thereafter  on  the 
1st  day  of  eacli  and  every  month  until  the  ex- 

Siration  of  said  lease ;    said  lease  'being  from 
fay  1,  1911,  until  April  1,  1914." 

The  fourth  paragraph  of  said  lease  recited 
that: 

"It  is  expressly  understood  and  agreed  that 
in  the  event  the  city  of  Houston  complains  of 
this  aforesaid  fruit  stand  being  placed  upon 
the  outside  of  said  building  and  projecting  over 
and  covering,  a  portion  of  the  sidewalk  in  front 
and  on  the  side  of  said  building;,  or  in  the 
event  that  any  city  ordinance  which  is  now  in 
force  or  which  may  hereafter  be  passed  by  the 
city  of  Houston  shall  mak6  it  impossible  for 
said  fruit  stand  to  remain  upon  the  outside  of 
said  building  or  to  project  over  or  occupy  a 
portion  of  the  sidewalk  aroimd  said  building, 
and  if  it  shall  be  a  violation  of  any  such  city 
ordinance  to  have  such  fruit  stand  project  over 
or  occupy  a  portion  of  said  sidewalk,  then  it 
shall  be  the  right  and  the  privilege  of  the  lessee 
herein  to  remove  said  fruit  stand,  together  with 
all  shelving,  stands  and  other  fixtures  and  ap- 
purtenances thereto  from  said  sidewalk,  and 
said  Condos  Bros.,  shall  give  him  space  inside 
of  said  building  now  occnbied  by  Condos  Bros., 
in  which  space  he  shall  he  permitted  to  erect 
said  fruit  stand,  together  with  all  shelving. 
stands  and  fixtures,  thereto  belonging  and  shall 
be  permitted  to  conduct  said  fruit  stand  within 
said  building." 

The  same  paragraph  then  describes  the 
"space  to  be  a  square  each  side  of  which  is 
to  be  five  feet,"  and  that  "all  the  privileges 
and  rights  of  both  parties  to  this  lease  shall 
be  the  same  as  If  said  stand  bad  remained 
upon  the  outside  of  aaid  ballding."  The 
lease  was  signed  and  acknowledged  by  both 
parties  on  the  Ist  day  of  July,  1911,  and 
on  same  day  filed  for  record. 


It  was  agreed  on  the  trial  by  plaintiff  and 
defendants  that  on  and  prior  to  the  1st  day 
of  May,  1911,  and  during  the  entire  period 
in  which  appellee  occupied  and  claimed  to  be 
entitled  to  the  possession  of  the  premises  in 
controversy,  article  694  of  the  Revised  Code 
of  Ordinances  of  the  City  of  Houston  was 
in  force  and  effect,  and  at  the  time  of  the 
trial  was  in  force  and  effect.  The  ordinance 
referred  to  made  it  unlawful  for  any  person 
or  persons  to  store  or  expose  for  sale  or  sell 
on  any  sidewalk  or  street  in  the  city  of  Hotxs- 
ton,  any  fruits,  nuts,  candles,  tobacco,  sodu 
water,  or  any  other  goods,  wares,  or  mer- 
chandise, or  to  occupy  the  sidewalk  with 
any  booth  or  frame  structure  for  carrying 
on  any  business  or  occupation. 

The  bill  of  sale  and  assignment  delivered 
to  appellants  by  Condos  Bros,  on  July  1, 
1911,  among  other  things,  provided: 

"The  said  Condos  Bros.,  for  the  consideration 
aforesaid,  transfer,  assign  and  deliver  nnto  the 
said  Moye  Wicks,  Jr.,  and  associates,  all  writ- 
ten subleases  executed  by  them  in  favor  of  other 
parties,  sublessees,  to  any  portion  of  the  prem- 
ises described  in  the  leases  from  Henry  G. 
House  to  said  Condos,  and  especially  the  sub- 
lease to  the  cigar  stand  and  the  fruit  stand  and 
to  the  portion  of  said  premises  now  being  used 
as  a  moving  picture  show  and  the  said  Moye 
Wicks,  Jr.,  and  his  said  associates,  are  to  re- 
sptect  said  subleases  and  to  receive  the  benefits 
therefrom  according  to  the  terms  and  condi- 
tions expressed  in  said  subleases." 

It  was  admitted  that  appellee  paid  the 
rent  monthly  for  the  use  of  the  premises,  to 
the  appellants  from  and  including  the  month 
of  July,  1911,  to  and  Including  the  month  of 
January,  1912.  Early  in  January,  1912,  the 
authorities  of  Houston  required  the  app^lee 
to  remove  his  fruit  stand  from  the  sidewalks. 
Appellee  called  on  appellants  to  give  him  the 
five-foot  square  on  the  inside  of  the  building, 
and  appellants  refused  to  do  so.  Appellee 
paid  no  rent  to  appellants  after  Januaiy,  on 
account  of  their  refusal  to  let  him  have  the 
five-foot  square,  but  continued  to  occupy  the 
small  space  in  the  wall  of  the  building  until 
May  26,  1912,  when  he  surrendered  it  to  ap- 
pellants. Appellee  set  up  the  above  facbs 
substantially  In  hia  various  pleadings,  and 
alleged  that  appellants  had  actual  and  con- 
structive notice  of  his  possession  and  lease, 
and  that  by  the  appellants  receiving  the  rents 
with  knowledge  of  all  the  facts  ratified  the 
terms  of  the  lease  contract  appellee  had  with 
Condos  &  Co.  Appellee  prayed  for  injunction 
against  appellants,  restraining  them  from  in- 
terfering with  him  in  taking  possession  of 
and  using  for  his  fruit  store  the  five-foot 
square  on  the  Inside  of  the  building,  then 
occupied  by  appellants,  and  for  damages. 
The  appellants  demurred  generally,  and  both 
l>y  special  exception  and  answer  claimed  that 
appellee's  lease  contract  with  Condos  &  Co. 
was  wholly  illegal  and  void,  because  of  the 
city  ordinance  above  stated;  denied  knowl- 
edge of  appellee's  lease  contract ;  denied  any 
acceptance  or  ratification  of  appellee's  said 
lease  contract    Defendants  pleaded  a  crosa- 
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acdon  for  possessl<Hi  of  the  space  occupied 
by  appellee,  and,  the  appellee  having  seques- 
trated the  small  space  In  the  wall  above 
mentioned,  appellants  asked  judgment  against 
appellee  and  his  sureties  on  the  replevin  bond 
for  their  damages  occasioned  by  the  wrongful 
withholding  of  the  said  space.  On  the  trial, 
the  court  heard  the  evidence  and  submitted 
the  case  to  the  Jury  for  their  finding  on  a 
general  charge.  After  the  Jury  had  been  out 
for  some  time,  the  court  called  the  Jury  in, 
withdrew  the  general  charge,  and  instructed 
the  Jury  to  return  a  verdict  for  appellee  on 
the  ground  that  appellants  had  ratified  the 
lease  contract  by  as  acceptance  of  the  rent, 
and  submitted  to  the  jury  the  rule  for  the 
measure  of  damages  for  them  to  adjust  and 
flnd.^  The  Jury,  under  the  Instruction  given, 
found  a  balance  for  appellee  and  fixed  his 
net  damages  at  $906.  The  court  rendered 
Judgment  for  appellee  and  against  appellants 
for  possession  of  the  property  called  for  in 
the  lease  contract  from  Condos  &  Co.  to  ai)- 
pellee,  giving  him  the  further  use  of  same 
until  the  1st  of  April,  1914,  and  judgment  for 
the  sum  of  $905.  Other  features  of  the  case 
will  be  stated  more  fully  where  necessary 
under  the  assignments  of  error  to  which  they 
apply. 

Appellants'  first,  second,  and  third  assign- 
ments of  error  and  the  propositions  thereun- 
der, in  different  ways,  challenge  the  validity 
of  the  lease  contract  upon  which  tlie  suit  is 
brought,  dalmtng  that  it  is  Illegal,  wholly 
▼old,  and  unenforceable  in  any  of  its  parts, 
because  of  the  ordinance  of  the  dty  of  Hous- 
ton, then  and  at  all  times  tbefeafter  in  forces 
forbidding  the  use  of  any  of  its  sidewalks 
for  the  purposes  mentioned  in  the  lease. 
Was  the  lease  contract  void,  because  illegal, 
in  whole  or  in  any  part  of  it? 

It  has  been  said  that  the  right  of  private 
contract  is  no  small  part  of  the  liberty  of  the 
citizen,  and  the  most  important  functions  of 
courts  are  to  maintain  and  enforce  it,  rather 
than  to  enable  i>arties  to  escape  from  their 
obligations  on  the  pretext  of  public  policy, 
miless  the  contract  contravenes  public  right 
or  public  welfare  or  some  law.  If  courts 
were  unmindful  of  such  important  duties,  it 
would  be  a  denial  to  parties  capable  of  con- 
tracting of  the  power  to  make  their  own  con- 
tracts, and  assuming  the  guardianship  of 
capable  people,  and  largely  destructive  of 
property.  But  while  that  is  true.  It  Is  equally 
Important  that  sudi  fundamental  rights  con- 
form to  the  necessities  of  the  social  state  and 
the  liberty  of  contract  to  be  controlled  by  a 
reasonable  exercise  of  the  police  powers.  It 
has  therefore  been  uniformly  held  that  parties 
cannot  be  permitted  to  contract  with  refer- 
ence to  those  matters  which,  for  the  good  of 
all,  should  be  suppressed  or  restrained.  It 
would  be  an  unprofitable  and  endless  task 
to  enumerate  the  conditions  under  which 
courts  have  held  contracts  void  and  refused 
to  enforce  them.    At  common  law,  a  consid- 


eration was  illegal  when  it  violated  rules  of 
religion,  morals,  or  public  decency,  or  con- 
travened public  policy  or  law.  It  is  so  with 
us.  We  have  many  statutes  prohibiting  cer- 
tain acts,  and  any  contract  to  do  the  forbid- 
den act  creates  no  legal  obligation.  In  the 
case  of  Heirs  of  Hunt  v.  Heirs  of  Robinson, 
1  Tex.  74S,  where  appellant  sought  to  reverse 
the  judgment  of  the  trial  court  on  the  ground 
that  the  contract  at  the  time  it  was  made 
was  contrary  to  the  law  forbidding  the  alien- 
ation of  the  land — the  subject  of  the  contract 
— Justice  Lipscomb  said : 

"It  is  believed  to  be  a  rule  of  universal  appli- 
cation that  to  undertake  to  do  an  act  forbidden 
by  the  law  of  the  place  where  it  is  to  be  done 
is  an  Invalid  agieemeat  and  imposes  no  legal 
obligation.  There  is  a  moral  oblieation  in  the 
absence  of  a  penalty  to  obey  the  law.  Courts 
are  organized  under  the  law  and  are  required 
to  administer  it  and,  it  would  seem  to  be  an 
anomaly  were  they  so  far  to  sanction  its  vio- 
lation as  to  give  effect  to  a  contract  forbidden 
by  the  Inw  that  they  are  bound  to  respect  and 
enforce." 

In  that  case,  the  court  say  that  a  distinc- 
tion was  once  made  In  the  English '  courts 
when  the  law  duly  forbid  the  doing  of  an 
act,  and  where  It  imposed  a  penalty  for  do- 
ing It,  but  the  current  of  authority  is  now 
destructive  of  any  such  distinction,  holding 
all  contracts  against  law  alike  invalid. 

But  it  is  claimed  that  the  fourth  paragraph 
of  the  lease  contract  removes  any  feature 
of  illegality  in  the  contract,  and  that  it  was 
not  unlawful  in  the  instant  case  for  the  par- 
ties to  agree,  as  In  the  fourth  paragraph, 
that  in  the  event  the  city  of  Houston  com- 
plains of  the  fruit  stand  being  placed  on  the 
outside  of  the  building,  or  the  city  ordinance 
then  In  force  should  make  It  impossible  for 
the  fmit  stand  to  remain  on  the  sidewalk  or 
project  over  it,  then  it  shall  be  the  right 
and  privilege  of  the  lessee  to  remove  the 
fruit  stand,  shelving,  stands,  fixtures,  and 
appurtenances  from  the  sidewalk,  and  the 
lessors  should  give  him  space  on  the  inside 
of  the  building;  that  the  said  fourth  par- 
agraph inserted  made  a  contract  in  every 
way  relieved  of  any  feature  of  it  being  in 
violation  of  the  dty  ordinance.  If  there  had 
been  no  dty  ordinance  prohibiting  the  perma- 
nent and  exclusive  use  of  the  sidewalk  for 
purposes  of  a  fruit  stand  by  a  private  per- 
son, such  use,  under  the  authorities  I  have 
examined,  would  be  contrary  to  public  polley, 
and  a  contract  so  providing  would  be  void. 
The  following  cases  so  hold:  Helneck  ▼. 
Grosse,  99  111.  App.  441 ;  Ryan  v.  AUen,  138 
ni.  App.  52;  Pagames  v.  Chicago,  111  IlL 
App.  690.  Chief  Justice  Marshall  in  dla- 
cusslng  Armstrong  v.  Toler,  11  Wbeat.  2dl,  6 
L..  Ed.  468,  said: 

"I  understand  the  rule,  as  now  clearly  settled, 
to  be  that  where  the  contract  grows  immediate- 
ly out  of,  and  is  connected  with,  an  illegal  or 
immoral  act  a  court  of  justice  will  not  enforce 
it.  And  If  the  contract  be  in  part  only  con- 
nected with  the  illegal  transaction,  and  grow- 
ing immediately  out  of  it,  though  it  be  in  uict  a 
mere  contract  it  is  equally  tainted  by  It" 
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In  the  same  case,  tbe  learned  Chief  Justice 
said: 

"I  should  consider  a  bond  or  promise  after- 
wards given  •  •  •  to  constitute  a  part  of 
the  res  gestee,  or  of  the  original  transaction, 
though  it  purports  to  be  a  new  contract;  for  it 
would  clearly  be  a  promise  growing  *  •  • 
out  of  and  connected  with  the  illegal  transac- 
tion." 

Judge  Stayton  quoted  and  applied  the  above 
statement  of  the  law  in  Seeligson  t.  Lewis  & 
WiUiams,  65  Tex.  215,  57  Am.  Rep.  593.  I 
have  examined  many  cases  similar  to  tbe 
case  at  bar,  and  In  every  case  the  courts  have 
held  that  an  abutting  owner  of  property  has 
no  right,  nor  can  the  dty  confer  any  right, 
upon  him  to  appropriate  to  bis  sole,  private 
use  any  portion  of  the  sidewalk,  and  there- 
fore an  agreement,  by  which  an  abutting 
property  owner  attempted  to  lease  or  grant 
the  right  to  erect  a  stand  upon  the  sidewalk 
is  against  public  policy,  and  where  that 
policy  has  been  expressed  by  a  city  ordi- 
nance, the  act  is  both  against  public  policy 
and  the  law  and  is  void. 

I  do  not  believe  that  tbe  cases  referred  to 
by  the  court  in  the  majority  opinion  sustain 
tbe  conclusion  reached.  In  the  case  of  Mc- 
Kinney  v.  Andrews,  41  Tex.  363,  appellant 
sought  to  recover  the  value  of  a  wagon  and 
five  yoke  of  steers,  which  she  alleged  was 
hired  by  her  from  her  Intestate  for  the  pur- 
pose of  hauling  cotton  from  the  county  of 
Grayson  to  San  Antonio,  and  which,  as  she 
avers,  appellee  promised  to  return  to  her 
Intestate  or  acconnt  for  its  use  and  reason- 
able value.  Appellee  answered  that  the  wag- 
on and  team  were  used  with  tbe  knowledge 
and  consent  of  appellants'  intestate  for  the 
purpose  of  transferring  cotton  for  tbe  Con- 
federate States  from,  the  interior  of  tbe  state 
to  San  Antonio,  to  be  exchanged  for  powder, 
lead,  and  other  munitions  of  war  to  be  used 
in  carrying  on  the  war  against  tbe  United 
States,  and  that,  being  against  public  policy 
or  for  an  illegal  purpose,  was  void.  Tbe 
court  simply  held  that  mere  knowledge  of 
tbe  unlawful  purpose  (if  it  was  unlawful — a 
question  which  Judge  Gould  did  not  decide) 
was  too  remotely  connected  with  it  to  avoid 
the  contract  The  suit  was  for  tbe  recovery 
of  tbe  value  of  tbe  wagon  and  oxen,  which 
appellee  admitted  he  had  sold  and  appropri- 
ated the  proceeds,  and  was  not  for  their 
bire.  Tbe  court  held  that  it  might  be  that 
a  recovery  could  not  be  had  on  tbe  contract 
for  tbe  use  of  tbe  wagon  and  team,  which 
was  tainted  with  illegality. 

In  Bishop  et  al.  v.  Honey,  34  Tex.  246,  tbe 
suit  was  by  a  mechanic  on  a  building  con- 
tract, in  wbich  the  defendant  answered  that 
she  bad  tbe  bouse  built  for  a  bouse  of 
prostitution,  and  that  plalntlfT  knew  that 
fact  when  he  undertook  to  build  the  house, 
and  that  tbe  contract,  being  contrary  to  good 
morals,  was  void.  Tbe  court  held  that,  there 
being  no  allegation  that  plaintiff  was  to  be 
concerned  or  interested  in  the  contemplated 
Illegal  use  of  the  building,  be  could  recover 


for  the  value  of  the  labor  and  material  used 
in  erecting  tbe  building.  But  in  that  case, 
the  court  held  that: 

"If  the  plaintiff  is  in  any  way  the  gainer  by, 
or  the  partner  in,  an  illegal  contract,  one  which 
is  contra  bonoa  mores,  he  cannot  recover  upon 
such  contract;  he  cannot  recover  ui>on  it  if  it 
be  shown  that  he  is  particeiw  criminis." 

The  court  in  that  case  said  that  the  house 
was  not  to  be  paid  for  out  of  the  proceeds 
of  an  Illegal  vocation,  but  was  to  be  paid 
for  as  the  work  progressed. 

Tbe  only  other  case  referred  to  by  tbe 
court  in  tbe  opinion  is  Liabbe  v.  Gorbett,  09 
Tex.  503,  6  S.  W.  808.  In  this  case,  Gorbett 
made  a  written  contract  with  Labbe  by  wtaicb 
Gorbett  agreed  that  Labbe  should  bear  all 
expenses  and  have  the  use  of  1,000  picked 
ewes  for  the  period  of  three  years,  and  same 
were  delivered.  The  sheep  were  valued  at 
$2,750,  and  for  their  use  Labbe  was  to  pay 
semiannually  a  sum  equal  to  12  per  cent*  of 
their  value,  and  at  the  end  of  three  years. 
Labbe  was  to  redeliver  to  Gorbett  the  same 
number  of  picked  ewes,  and  on  failure  to 
do  so  should  pay  tbe  agreed  value.  At  the 
end  of  the  time  tbe  sheep  were  not  redeliver- 
ed, and  the  action  was  to  recover  their  value. 
One  of  the  answers  made  by  Labbe  was  tbat 
tbe  sheep  were  infected  with  a  contagious 
and  Infectious  disease,  and  that  the  false 
and  fraudulent  representations  of  Gorbett 
that  they  were  not  so  diseased  cansed  him, 
Liabbe,  to  drive  tbe  sheep  under  the  cou- 
tract  beyond  the  limits  of  his  own  land  and 
upon  the  public  highway,  a  violaticm  of  tbe 
law,  the  plalntifl  Gorbett  knowing  the  dlB- 
eased  condition  of  the  sheep.  The  trial  court 
sustained  the  plaintiff's  demurrer  to  the  an- 
swer, setting  up  tbe  above  facts.  Judge 
Stayton,  In  r«idering  the  opinion  of  tbe  court, 
said: 

"The  pleadings  do  not  allege  that  appellee  had 
knowledge  of  the  fact  that  the  appellant  Intend- 
ed to  drive  the  sheep  along  or  upon  public  roads 
in  taking  them  from  one  range  to  another,  bat 
do  allege  that  the  appellant  was  caused  or  in- 
daced  so  to  drive  them  by  tbe  representationB 
made  by  the  appellee  to  the  effect  that  the  sheep 
were  not  affected  with  tbe  *  *  *  diseases 
named ;  that  is,  that  he  was  thus  induced  to 
do  ap  act  which,  as  to  him,  in  the  absence  of 
knowledge  that  the  sheep  were  so  diseased, 
would  not  be  penal  in  its  character,  which  he 
would  not  have  done  had  he  known  the  sheep 
were  diseased.  •  •  •  The  uses  to  which  the 
parties  contemplated  that  tbe  ewes  should  be 
put,  the  breeding  of  lambs  and  the  growing  of 
wool,  were  lawful  in  themselves.  Tbe  contract 
gave  the  appellant  the  right  to  them  for  these 
or  any  other  lawful  nses  for  the  named  period ; 
but  Uiere  is  nothing  in  it  tending  to  show 
that,  for  the  accomplishment  of  these  purposes, 
any  act  forbidden  by  law  was  necessary,  con- 
templated, or  required  by  the  contract.' 

In  the  Instant  case,  both  parties  were  to 
benefit  by  a  violation  of  the  city  ordinance^ 

But  the  counter  propositions  of  appellee 
to  the  assignments  and  propositions  of  ap- 
pellants are  to  the  effect  that  the  lease  con- 
tract is  based  upon  a  valid  consideration,  is 
divisible,  and  is  therefore  not  void,  but  is  en- 
forceable as  to  tbe  legal  part  with  reference 
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to  the  space  five  feet  square  on  the  inside 
of  the  building.  As  all  of  the  issues  under 
these  assignments  and  propositions  thereun- 
der and  appellee's  counter  propositions  might 
be  considered  in  the  discussion  under  the 
qusere  presented  by  appellee  in  his  argument 
under  his  first  counter  proposition  to  appel- 
lant's first  assignment  of  error,  we  quote  it: 
"Qutere:  It  being  admitted  that  it  was  unlaw- 
ful to  lease  part  of  the  sidewalk,  as  being  op- 
posed to  a  city  ordinance  in  force  at  the  time, 
was  the  contract  severable,  so  as  to  be  upheld 
as  to  the  legal  part  with  reference  to  a  space 
fiye  feet  square  on  the  inside?  This  is  the  is- 
sue." 

Appellee's  counter  proposition,  or  rather 
queere,  It  will  be  seen,  concedes  to  be  illegal 
the  feature  or  portion  of  the  lease  contract 
that  violates  the  city  ordinance,  because  to 
lease  the  fruit  stand,  situated  as  it  was  part- 
ly on  the  sidewalk,  would  not  only  be  a  lease 
of  the  portion  of  the  sidewalk  occupied  by 
the  fruit  stand,  hut  the  use  of  the  portion 
of  the  fruit  stand  on  the  sidewalk  would  be 
to  store,  and  expose  for  sale  and  sell  the 
commodities  of  the  fruit  stand,  on  the  side- 
walk, the  very  thing  prohibited  by  the  ordi- 
nance of  the  city.  The  next  part  of  the 
quaere  presents  the  question,  Was  the  con- 
tract severable,  so  as  to  be  upheld  as  to  the 
legal  part?  The  quaere,  then,  assumes  that 
the  legal  part  was  the  portion  of  the  lease 
contract  with  reference  to  the  five-foot 
square  on  the  inside  of  the  building.  I  agree 
with  that  portion  of  appellee's  statement 
that  a  part  of  the  lease  contract  is  In  viola- 
tion of  the  city  ordinance,  and  that  the  por-. 
tion  of  the  lease  contract  that  violates  the 
ordinance  cannot  be  enforced.  As  to  wheth- 
er the  contract  is  severable,  and,  if  severable, 
wbat  part  Is  in  violation  of  the  dty  ordi- 
nance are  the  determinative  questions  In 
the  case.  Appellee's  suit  in  the  trial  court 
assumed  that  the  lease  contract  was  sever- 
able, and  that  the  legal  part  of  it  was  with 
reference  to  the  five-foot  square  space  on  the 
Inside  of  the  building.  If  the  negative  of 
either  one  of  these  propositions  is  the  proper 
construction  of  the  lease  contract,  appellee 
has  no  cause  of  action.  Let  us  assume  for 
tbe  purpose  of  discussing  the  last  of  the 
two  propositions,  first,  that  the  lease  contract 
Is  severable.  How  shall  we  separate  or  sever 
tbe  contract  so  as  to  consider  the  parts? 
We  are  not  aided  by  appellee's  brief  in  mak- 
ing a  severance  of  the  contract  We  must, 
however,  follow  the  contract  and  separate  it 
as  the  parties  to  the  contract  contemplated 
It  should  be,  if  It  is  severable.  A  part  of 
the  fruit  stand  was  in  the  wall  of  the  build- 
ing and  did  not  occupy  or  trespass  on  any 
part  of  the  sidewalk,  and  a  part  of  the  stand 
did  occupy  a  part  of  the  sidewalk.  The  par- 
ties to  the  contract  contemplated  that  the 
part  of  the  fruit  stand  occupying  the  side- 
walk would  have  to  be  removed  on  account 
of  the  ordinance,  and  undertook  to  provide 
for  that  portion  of  it  by  giving  in  lieu  of  it 


the  five-foot  square  space  on  the  Inside  of 
the  building.  We  th%n  necessarily  divide  the 
contract  as  the  parties  to  it  divided  the  fruit 
stand — a  part  of  it  on  the  sidewalk  and  a 
part  of  it  not  on  the  sidewalk.  The  part  on 
the  sidewalk  was  the  part  outlawed  by  the 
dty  ordinance.  When  the  sidewalk  part  of 
the  fruit  stand  was  removed,  the  lessee  de- 
manded of  the  lessor  its  complement  on  the 
inside — the  five-foot  square  space  contracted 
for.  The  lessee  was  not  interrupted  in  his 
use  of  the  part  not  on  the  sidewalk,  and  he 
remained  in  possession  of  it  for  some  time 
thereafter,  and  until  he  voluntarily  surren- 
dered it.  The  portion  of  the  lessee's  rent 
money,  for  the  part  of  the  fruit  stand  on 
the  sidewalk  before  the  removal  of  the  fruit 
stand  from  the  sidewalk,  be  tendered  to  the 
lessor  for  the  space  inside  as  the  considera- 
tion for  the  space  on  the  inside.  Tliat  was 
the  part,  however,  that  was  in  violation  of 
the  city  ordinance,  and  I  necessarily  con- 
clude It  to  be  the  illegal  part.  But  that  was 
the  part  appellee  was  trying  to  enforce  by 
his  suit,  that  is,  his  demand  for  the  space 
on  the  Inside.  He  had  no  demand  to  make 
for  the  part  not  on  the  sidewalk,  and  made 
none.  It  seems  to  me  that  It  necessarily 
follows  that  the  lease  contract  was  illegal 
in  part,  and  that  the  Illegal  part,  as  to  the 
lessee,  was  as  to  the  portion  of  the  consid- 
eration agreed  to  be  paid  for  the  sidewalk 
part  of  the  fruit  stand  and  rendered  to  the 
lessors,  when  removed,  for  the  space  on  the 
Inside,  and  as  to  the  lessor,  the  illegal  part 
of  the  contract  was  a  lease  of  the  sidewalk 
part  of  the  fruit  stand  and  the  agreement 
to  give  the  space  on  the  Inside  in  lieu  of  It 
should  the  dty  ordinance  be  enforced  and 
the  lessee  be  required  to  remove  the  stand. 
If  appellee's  suit  was  a  demand  for  the  en- 
forcement of  the  Illegal  part  of  the  lease — 
and  I  hold  that  it  was — he  could  not  main- 
tain it  If  the  basis  of  his  suit  was  the  il- 
legal part  of  the  contract  the  appellants 
could  not  ratify  it  and  miake  It  legal  by  an 
acceptance  of  the  rents. 

The  construction  of  the  lease  contract  was 
a  matter  of  law  for  the  court,  and  if  its  il- 
legal feature  did  not  appear  on  its  face.  It 
did  appear  when  the  undisputed  fact  of  the 
dty  ordinance  was  shown.  I  think  the  court 
should  have  instmcted  the  Jury  to  find  against 
the  appellee. 

I  am  of  the  opinion  that  the  case  should 
be  reversed  and  remanded. 


B.  B.  GODLET  LUMBER  CO.  v.  SLAUGH- 
TER et  al.     (No.  1358.)  t 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  23,  1914.    Rehearing  Denied 

Dec.  3,  1914) 

1.  Vkndob  ard  Purchases  ({  261*)— Vkn- 
dob's  Lien  — Assignment— Tbahsfeb  or 
Title  to  Land. 

The  assignee  of  a  vendor's  lien  note  with- 
out an  assignment  of  the  title  to  the  land  ia 
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not  entitled  to  have  the  Itgtd  title  to  the  land 
decreed  to  be  in  him.        . 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ff  674-686,  688-695; 
Dec.  Dig.  §  261.*] 

2.  Vendob  and  PtntCHASEB  (8  261*)— Dkbts 
Secvkkd  bt  Vendob's  Lien — Tkansfeb— 
Kffect. 

Transfer  of  a  debt  secured  by  a  vendor's 
lien  transfers  the  lien,  but  not  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purcliaser,  Cent  Dig.  ii  674-686,  688-695; 
Dec.  Dig.  i  261.»] 

3.  Vendob  and  Pubcbabeb  (|  261*)— Ven- 
dob's  Lien  —  Assionuent  —  Tbiansfeb  of 
Land. 

Where  a  vendor  assigned  a  note  for  a 
part  nf  the  purchase  price  secured  by  a  ven- 
dor's lien,  together  with  all  his  right,  title, 
and  interest  in  the  land  to  an  insurance  com- 
pany, but  such  company,  in  reassifming  to 
plaintifTs  assignor,  only  assigned  without  re- 
course the  note  and  lien  on  the  land  to  secure 
payment  of  the  same,  neither  plaintiff  nor  his 
assignor  acquired  any  title  to  the  land ;  and 
hence  plaintiff  could  only  recover  his  debt  and 
have  a  decree  foreclosing  the  lien,  and  not  a 
decree  vesting  the  title  in  him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  674-686,  688-695; 
Dec.  Dig.  i  261.*] 

Appeal  •from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

Action  by  C.  G.  Slaughter,  Jr.,  and  others 
against  the  R.  B.  Godley  Lumber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Reversed  and  rendered  In  part  and 
affirmed  In  part 

T.  N.  Jones,  of  Tyler,  and  Charlton  & 
Charlton,  of  Dallas,  for  appellant  K.  R. 
Craig,  of  Dallas,  for  appellees. 

LEVY,  J.  On  AprU  12,  1013,  the  appellee 
Slaughter  filed  his  original  petition  in  the  dis- 
trict court  of  Smith  county  to  recover  on  a 
vendor's  lien  note  for  $11,329.30,  together 
with  Interest  and  attorney's  fees;  and  fur- 
ther to  recover  on  another  note  for  the  same 
amount,  together  with  Interest  and  attorney's 
fees,  alleged  to  be  secured  by  a  lien  evidenced 
by  a  deed  of  trust  on  the  same  land  for  which 
the  first  note  mentioned  was  given  as  a  part 
of  the  purchase  money;  and  further  to  recover 
a  Judgment  for  certain  advances  made  to  the 
defendant  lumber  company  amounting  to 
f600.16.  The  plaintiff  prayed  for  Judgment 
with  foreclosure  of  the  vendor's  lien  which 
secured  the  first  note,  and  for  Judgment 
with  foreclosure  of  the  deed  of  trust  lien  se- 
curing the  second  note,  and  for  Judgment 
with  decree  of  an  equitable  lien  on  the  land 
for  the  payment  of  the  open  account,  and  for 
order  of  sale  and  writ  of  possession.  Appel- 
lant lumber  company,  the  maker  of  the  notes, 
filed  a  general  denial  and  special  answer  on 
July  1,  1913.  Curtis  Hancock,  as  receiver, 
appointed  by  the  district  court  of  Dallas 
county,  of  all  the  property  of  the  lumber 
company,  filed  a  petition  In  the  case  alleg- 
ing the  facts  with  reference  to  his  appoint- 
ment as  receiver,  and  asked  that  he  be  per- 


mitted to  intervene  in  the  cause.  On  Septem- 
ber 1,  1913,  W.  M.  0.  HUl,  who  had  been 
appointed  trustee  in  bankruptcy  for  the  lum- 
ber company  by  the  federal  District  Court 
at  Dallas,  Intervened  and  became  a  party 
to  the  suit,  though  afterwards  this  interven- 
tion was  dismissed.  On  February  3,  1914, 
the  plaintiff  amended  his  original  petition 
and  changed  his  cause  of  action  from  one  to 
foreclose  the  vendor's  lien  to  a  cause  of  ac- 
tion In  trespass  to  try  title  to  recover  the 
land,  and  changed  the  cause  of  action,  in  so 
far  as  It  sought  to  obtain  a  foreclosure  of 
the  mortgage  lien,  to  one  praying  that  the 
debt  be  established  as  one  secured  by  a  mort- 
gage lien,  and  to  have  the  taxes  paid  fixed 
as  a  lien. 

The  case  was  tried  to  the  court  without  a 
Jury,  and  a  Judgment  rendered  for  the  plain- 
tiff for  the  land,  and  also  decreeing  that  the 
mortgage  debt  was  established  and  secured 
by  a  mortgage  lien.  As  no  point  on  appeal 
Is  made  In  respect  to  the  mortgage  debt  and 
Judgment  thereof.  It  is  unnecessary  to  make 
a  statement  of  the  evidence  In  respect  thereto. 

The  plaintiff  introduced  in  evidence  a  deed 
from  W.  L.  Noble  to  the  Godley  Lumber  Com- 
pany to  the  land  described  in  the  petition, 
which  he  recited  as  a  part  of  the  considera- 
tion or  purchase  money,  a  note  for  $11,329.30. 
expressly  reserving  a  vendor's  lien  on  prcH[>- 
erty  to  secure  the  payment  of  the  note.  The 
note,  being  In  evidence,  recited  on  its  face 
that  it  retained  a  vendor's  lien  to  secure  tbe 
payment  The  deed  and  the  note  were  dated 
December  6,  1906,  and  the  note  was  due  five 
years  after  date.  Plaintiff  introduced  a  con- 
veyance from  W.  L.  Noble,  the  vendor,  to 
the  Kansas  City  Life  Insurance  Company, 
dated  September  29,  1908,  by  which  Noble 
conveyed  to  the  lumber  company  the  vendor's 
lien  note  executed  by  the  lumber  company 
to  him  for  a  part  of  the  purchase  money  for 
the  land.  The  conveyance  states,  among 
other  things: 

"And  whereas,  Kansas  City  Life  Insurance 
Company,  a  corporation  of  Kansas  City,  in 
the  county  of  Jackson  and  state  of  Missouri, 
hns  this  day  paid  to  said  W.  L.  Noble  the  prin- 
cipal amount  of  the  said  note  with  accrued  in- 
terest thereon,  thi  receipt  whereof  is  hereby 
acknowledged,  in  consideration  of  the  said  pay- 
ment, I,  the  said  W.  L.  Noble,  of  Dallas  coun- 
ty, Tex.,  do  hereby  sell,  assign,  and  set  over 
the  said  note,  indebtedness  and  vendor's  lien 
upon  the  said  land  unto  said  Kansas  Citv  Life 
Insurance  Company;  and  I,  the  said  W.  L. 
Noble,  do  also  bargain,  sell,  and  convey  unto 
the  said  Kansas  City  Life  Insurance  Com- 
pany all  of  my  right,  title,  and  interest  whatso- 
ever in  and  to  the  above-described  premises,  to 
have  and  to  hold  the  said  indebtedness,  note. 
and  lien,  and  also  all  the  right,  title,  and  in- 
terest of  the  said  Noble  in  and  to  the  said  land, 
unto  said  Kansas  City  Life  Insurance  Com- 
pany, its  assigns  and  successors  forever." 

On  December  21,  1911,  the  E:aiisas  City 
Life  Insurance  Company  executed  a  convey- 
ance to  C.  C  Slaughter,  which,  after  describ- 
ing the  note  and  the  amount  thereof,  says: 
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"Now,  therefore,  for  and  in  consideration  of 
the  sum  of  eleven  tbonsand  eight  hundred  and 
ninety-five  and  ^s/ioo  dollars  ($11,895.76),  the 
said  Kansas  City  Life  Insurance  Company  here- 
by transfers  and  delivers  to  said  C.  C.  Slaugh- 
ter, of  Dallas  county,  Tex.,  said  note  and  the 
lien  on  said-  land  to  secure  the  payment  of 
same,  said  note  being  indorsed  'without  re- 
course' on  the  said  Kansas  City  Life  Insur- 
ance Company ;  the  title  to  which  lien  said 
Kansas  City  Life  Insurance  Company  hereby 
warrants  and  defends  in,  through,  or  by  it — the 
warranty  only  afifecta  the  lien  as  to  the  owner- 
ship of  this  company,  and  no  further." 

There  Is  no  other  clause  of  cooTeyance  ex- 
cept as  It  reads  above. 

On  April  11,  1913,  C.  C.  Slangtatet  execut- 
ed a  conveyance  to  C.  C.  Slaughter,  Jr., 
which,  among  other  things,  says: 

"And  whereas,  I,  the  said  C.  C.  Slaughter,  for 
a  valuable  consideration  to  me  paid,  have  sold, 
assigned,  indorsed,  and  transferred  said  note  to 
C.  C.  Slaughter,  Jr.,  of  Dallas  county,  Tex. 
Now,  therefore,  in  consideration  of  the  prem- 
ises, I  do  hereby  grant,  bargain,  sell,  and  con- 
vey unto  the  said  C.  0.  Slaughter,  Jr.,  the  ven- 
dor's lien  as  retained  as  aforesaid  in  said  deed 
from  W.  L.  Noble  to  R.  B.  Godley  Lumber 
Company  hereinbefore  set  out  on  the  lands  de- 
scribed in  said  deed,  hereby  warranting  the  ti- 
tie  to  said  lien  on  said  lands  to  the  said  C.  C. 
Slaughter,  Jr.,  his  heirs  and  assigns." 

There  is  no  other  clause  of  conveyance, 
except  as  it  reads  above. 

The  note  offered  In  evidence  has  the  follow- 
ing indorsements: 

"The  within  note  is  hereby  assigned  to  the 
Kansas  City  Life  Insurance  Company,  the  con- 
sideration therefor  being  a  full-paid  life  policy 
for  IlljOOO  issued  this  day  by  the  ajasignee  to 
the  assignor. 

"ISigned]    W.  L.  Noble. 

"September  30,  1908. 

"Fay  to  the  order  of  C.  C.  Slaughter  without 
recourse. 

"[Signed]    Kansas  City  Ufe  Insurance  Ca, 
•TBy  F.  W.  Fleming,  Vice  Prea. 

"Without  recourse  on  me,  either  in  law  or 
in  equity,  for  value  received,  I  hereby  trans- 
fer the  within  note,  with  all  liens  on  property 
connected  with  securing  the  payment  thereof, 
to  C.  C.  Slaughter,  Jr.,  or  order.  April  Ist, 
1913. 

"[Signed]    O.  C.  Slaughter." 

The  above  instruments  are  all  the  evidence 
Introduced  by  appellee  in  the  trial  of  the 
cause  pertaining  to  the  title  to  the  land  in 
suit 

Opinion. 

[1]  The  appellant  makes  the  point,  by  prop- 
er assignments,  that,  the  plaintiff  Slaughter 
not  having  acquired  the  superior  legal  title 
to  the  land,  he  could  not,  upon  default  in  the 
payment  of  the  note  held  by  him,  rescind  the 
contract  of  sale  and  recover  the  land.  It 
is  well  settled  by  the  decisions  of  this  state 
that  the  assignee  of  a  vendor's  lien  note 
without  transfer  to  him  of  the  superior  title 
to  the  land  is  not  entitled  to  have  the  legal 
title  to  the  land  decreed  to  be  in  blm.  Farm- 
ers' Loan  &  Trust  Co.  v.  Beckley,  93  Tex.  267, 
54  S.  W.  1027;  Hamblen  v.  Folts,  70  Tex. 
133,  7  S.  W.  834;  Hatton  v.  Bodan  Lbr.  Co., 
67  Tex.  Civ.  App.  478,  123  S.  W.  163;  Ste- 
phens V.  Mathews'  Heirs,  69  Tex.  341, 6  S.  W. 
607. 


[2]  And  it  is  further  well  understood  tliat 
the  effect  of  the  transfer  of  the  debt  Is  to 
have  the  lien  or  security  follow  the  debt  as 
a  part  of  the  transfer  of  the  debt  And  it  is 
still  further  held  by  the  courts  that  though 
the  lien  follows  the  transfer  or  assignment 
of  the  note  or  debt  the  assignee  acquires  no 
interest  thereby  in  the  land,  and  cannot  re- 
cover the  land  unless  he  has  acquired  the 
legal  title.  Stephens  t.  Mathews'  Heirs,  su- 
pra. 

[3]  In  view  of  this  settled  rule  of  law,  the 
question  need  only  be  considered  of  whether 
or  not  in  this  case,  which  is  an  action  for 
the  land,  and  not  one  for  foreclosure  of  the 
lien,  the  evidence  shows  that  the  plaintiff  ac- 
quired the  superior  title  to  the  land.  W.  L. 
Noble  conveyed  the  land  to  the  Godley  Ltim- 
ber  Company,  and  expressly  retained  a 
vendor's  Hen  to  secure  a  note  given  in  part 
payment  of  the  purchase  money.  Noble,  the 
vendor,  for  a  valuable  consideration  assign- 
ed and  delivered  the  note  to  the  Kansas  City 
Life  Insurance  Company,  and  such  vendor. 
Noble,  at  the  same  time  also  executed  a 
written  conveyance  to  the  said  Insurance 
company  stating  that  for  the  consideration 
given — 

"I,  the  said  W.  L.  Noble,  of  Dallas  county, 
Tex.,  do  hereby  sell,  assign,  and  set  over  the 
said  note,  indebtedness,  and  vendor's  lien  upon 
the  said  land  unto  the  said  Kansas  City  Life 
Insurance  Company;^  and  I,  the  said  W.  L. 
Noble,  do  also  bargain,  sell,  and  convey  unto 
the  said  Kansas  City  Life  Insurance  Company 
all  of  my  right,  title,  and  interest  whatsoever 
in  and  to  the  above-described  premises,  to  .have 
and  to  hold  the  said  indebtedness,  note,  and 
lien,  and  also  all  the  right,  title,  and  interest 
of  the  said  Noble  in  and  to  the  said  land,  unto 
said  Kansas  City  Ldfe  Insurance  Company,  its 
assigns  and  successors  forever." 

It  is  not  doubted  tliat  this  conveyance  by 
its  terms  passed  to  the  life  insurance  com- 
pany the  superior  title  of  the  vendor.  The 
Kansas  City  Life  Insurance  Company  there- 
after, for  a  valuable  consideration,  transfer- 
red "without  recourse"  and  delivered  the 
note  to  0.  0.  Slaughter,  and  at  the  same  time 
the  Kansas  City  Life  Insurance  Company 
executed  a  written  Instrument  providing  that 
for  the  consideration  given — 
"the  said  Kansas  City  Life  Insurance  Com- 
pany hereby  transfers  and  delivers  to  said  C. 
C.  Slaughter,  of  Dallas  county,  said  note  and 
the  lien  on  said  land  to  secure  the  payment  of 
same,  said  note  being  indorsed  'without  re- 
course' on  the  said  Kansas  City  Life  Insur- 
ance Company;  the  title  to  which  lien  said 
Kansas  City  Life  Insurance  Company  hereby 
warrants  and  defends  in,  through,  or  by  it — the 
warranty  only  affects  the  lien  as  to  the  owner- 
ship of  this  Company." 

If  this  paragraph,  being  the  only  one 
therein  pertaining  to  the  subject-matter  of 
sale,  does  not  by  its  terms  pass  the  superior 
title,  then  C  O.  Slaughter  did  not  acquire 
the  same.  The  conveyance  undertakes  to 
pass  the  "said  note  and  the  lien  on  said  land 
to  secure  the  payment  of  same."  It  Is  be- 
lieved that  the  life  insurance  company  by 
terms  of  the  conveyance  has  parted,  and  in- 
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tended  only  so  to  do,  with  Its  title  to  the  note 
and  Hen  expressly  reserved  in  the  deed  to 
secure  same,  and  has  not  parted  nor  under- 
taken to  part  with  the  title  to  the  land  Itself. 
The  language  of  the  Instrument  defines  "the 
Hen"  passed  as  being  the  Hen  securing  the 
note  In  "the  payment  of  same."  An  assign- 
ment of  the  debt,  as  the  Instrument  does,  le- 
gally entitled  the  assignee  to  the  benefit  of 
the  security,  and  the  parties  were  intending 
this  effect  evidently  by  the  instrument.  De- 
fining, as  the  Instrument  does,  the  "lien" 
Intended  to  be  passed,  as  being  that  Hen  ex- 
pressly given  as  a  security  for  the  debt,  It 
would  be  Inconsistent  with  this  contractual 
stipulation  of  the  parties  to  extend  by  con- 
struction the  meaning  of  the  word  "Uen"  to 
confer  and  Include  any  right  of  title  to  the 
land  Itself.  A  lien  upon  land  does  not  Im- 
port more  than  security,  and  is  legally  dis- 
tinguishable from  a  sale  of  the  land  itself. 

The  instrument  from  C.  C.  Slaughter  to 
plaintiff  In  this  suit  provided  that,  for  the 
consideration  given,  C.  C.  Slaughter  does 
"hereby  grant,  bargain,  sell,  and  convey  unto 
the  said  C.  C.  Slaughter,  Jr.,  the  vendor's 
Uen  as  retained  as  aforesaid  in  the  deed 
from  W.  L.  Noble  to  R.  B.  Godley  Lumber 
Company,  hereinbefore  set  out,  on  the  lands* 
described  In  said  deed,  hereby  warranting 
the  title  to  said  lien  on  said  lands  to  the  said 
O.  C.  Slaughter,  Jr.,  his  heirs  and  assigns." 
This  conveyance,  as  seen,  passes,  and  Intends 
to  pass,  by  its  language  only  the  lien  retained 
in  the  deed  to  secure  payment  of  the  note, 
and  does  not  pass  nor  Intend  to  pass  any 
Interest  in  the  land  Itself.  There  is  no  evi- 
dence in  the  record  showing  that  appellee  ac- 
quired the  superior  title  to  the  land,  and, 
faiUng  in  such  proof,  could  not.  In  this  ac- 
tion to  recover  the  land,  have  decreed  in  him 
title  to  the  land. 

The  judgment  In  his  favor  for  the  land 
must  be  reversed  and  here  rendered  in  favor 
of  appellant.  As  that  portion  of  the  Judg- 
ment estabUshing  the  mortgage  debt  and  lien 
in  favor  yf  appellee  is  not  questioned  nor 
complained  of  by  any  assignment,  it  will  re- 
main undisturbed,  and  such  portion  of  the 
Judgment  will  be  affirmed.  The  cost  of  ap- 
peal will  be  taxed  against  appellee  Slaughter. 

Reversed  and  rendered  in  part  and  affirm- 
ed In  part 


GLASSCOCK  et  al.  v.  WELLS  et  al. 
(No.  1347.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  1{^  1914.    Rehearing  Denied 

Dec.  3,  1914.) 

1.  HosprrALS  ({  4*)— Boabd  or  MAXAOEBa— 

Appointment. 

Section  12  of  Act  March  26,  1013  (Acts  33d 
Leg.  c.  30 ;  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1498J),  provides  for  appointment  by  the  com- 
missioners of  a  board  of  managers  for  county 
hospitals  for  the  care  of  persons  suffering  from 
illness  or  injury  exists.     Held,  that  a  hospital 


established  and  maintained  by  a  county,  not  to 
meet  a  temporary  emergency  like  that  arising 
from  ao  epidemic  of  smallpox,  but  a  permanent 
hospital,  was  contemplated,  and  appointment  of 
a  board  to  take  charge  of  a  building  constructed 
for,  but  never  equipped  or  used  for,  a  hospital, 
and  abandoned  as  unfit  for  the  purpose,  is  not 
required. 

[Ed.  Note.— For  other  cases,  see  Hospitals. 
Cent.  Dig.  |§  5-10;   Dec  Dig.  |  4.*] 

2.  Hospitals   (§  4*)— Boabd  of  Manaoebs— 
Appointment. 

Neither  does  the  statute  require  appoint- 
ment of  a  board  to  take  charge  of  pesthousea 
used  only  occasionally  solely  to  treat  cases  of 
smallpox. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent.  Dig.  §S  5-10;    Dec.  Dig.  {  4.*] 

3.  Hospitals   (§  4*)— Boabd  of  Managers- 
Appointment. 

A  hospital  operated  by  a  city  and  county  on 
their  joint  account  pursuant  to  section  14  of  Act 
March  26.  1913  (Acts  33d  Lejc.  c.  39 :  Vernon's 
Sayles"  Ann.  Civ.  St.  1914,  art  1498b),  provid- 
ing for  Its  joint  control  by  the  commissioners' 
court  and  city  authorities,  is  not  a  county  hospi- 
tal, within  the  provision  of  section  12  (article 
14981) ,  for  the  appointment  of  a  board  of  mana- 
gers, and,  moreover,  control  thereof  by  such  a 
board  is  not  only  unauthorized  but  directly  con- 
trary to  the  provision  in  section  14. 

[Ed.  Note.— For  other  cases,  see  Hospitals. 
Cent  Dig.  g§  5-10;  Dec.  Dig.  g  4.*] 

Appeal  from  District  Ourt,  Lamar  Coun- 
ty; A.  P.  Dohoney,  Judge. 

Mandamus  by  R.  D.  Glasscock  and  the 
City  of  Paris  against  Rube  S.  Wells  and  oth- 
ers. From  a  Judgment  for  defendants,  the 
plalntifr  City  of  Paris  appeals.    AflBrmed. 

Wright  A  Patrlclf,  of  Paris,  Tex.,  for  ap- 
pellant. Moore  &  Hardlson,  of  Paris,  Tex., 
for  appellees. 

WILLSON,  O.  J.  This  was  a  mandamus 
suit  brought  by  R.  D.  Glasscoclc  and  the  city 
of  Paris  to  compel  the  commissioners'  court 
of  Lamar  county  to  appoint  a  l>oard  of  man- 
agers for  a  hospital  alleged  to  have  been 
established  by  Lamar  county  within  Its  lim- 
its. It  was  contended  that  the  act  March 
26,  1913,  entitled  "An  act  authorizing  the  es- 
tablishment of  county  hospitals,"  etc.  (Gen- 
eral Laws  1913,  p.  71),  charged  said  commis- 
sioners' court  with  the  duty  to  appoint  such 
a  board.  On  the  testimony  before  him  the 
trial  court  thought  the  contention  should  be 
overruled,  and  rendered  Judgment  refusing 
complainants  the  relief  they  sought  Glass- 
cock, it  is  assumed,  was  satisfied  with  the 
Judgment,  as  the  appeal  Is  prosecuted  by  the 
dty  alone. 

At  the  threshold  of  the  Inquiry  we  are 
confronted  with  a  question  as  to  whether 
the  city  of  Paris  can  maintain  the  suit  or 
not.  The  question  has  not  been  argued  in 
the  briefs,  and  as  we  are  of  opinion  the 
Judgment  should  be  affirmed,  even  though 
the  question  should  be  answered  in  the  af- 
firmative, we  have  not  considered  and  will 
not  determine  it 

It  appears  from  the  record   that  Lamar 
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county  owned  a  "poor  farm,"  and  In  1905  and 
1906  constmcted  thereon  a  hospital  building, 
but  that  It  never  equipped  or  used  the  build- 
ing for  hospital  purposes.  The  reason  why 
the  building  was  not  so  equipped  and  used 
lies  in  the  facts,  perhaps,  that  it  was  with- 
out heating  or  lighting  facilities  and  was 
found  to  be  so  badly  constructed  as  to  be 
unsafe.  It  further  appears  that  the  county 
had  constructed  two  small  buildings  on  said 
farm,  and  that  same  had  been  used  by  it,  and 
also  by  the  city  of  Paris,  as  a  place  to  de- 
tain, care  for,  and  treat  persons  suffering 
with  smallpox.    It  further  appears: 

"That  on  December  23,  1892,"  quoting  from 
findings  of  fact  made  by  tne  trial  court,  "certain 
property  known  as  the  Aiken  Hospital,  within 
the  corporate  limits  of  the  city  of  Paris,  was  con- 
veyed to  the  city  by  W.  B.  Aiken,  upon  cer- 
tain terms  and  conditions,  among  them  being 
that  the  city  of  Paris  should  manage  and  con- 
duct the  same  as  a  hospital  and  annually  make 
sufficient  appropriations  of  money  for  the  pur- 
pose of  condocting  it  as  a  hospital  commensurate 
with  the  needs  of  the  sick  of  the  city  of  Paris 
and  L«mar  county,  and  requiring  the  admission 
to  said  hospital  of  ail  white  persons  who  were 
aick  as  should  make  a  written  statement  of  their 
inability  to  pay  for  their  care  and  treatment  free 
of  charge,  and  providing  for  the  admission  to  the 
hospital  of  the  indigent  white  sick  residing  in 
Lamar  county  outside  of  the  city  of  Paris  upon 
such  reasonable  rate  of  charge  as  shall  from  time 
to  time  be  agreed  upon  by  the  city  of  Paris  and 
the  county  of  liamar.  That  since  said  date  the 
city  of  Paris  and  Lamar  county  have  expended 
large  sums  of  money  in  improving  and  adding 
to  said  hospital,  sharing  such  expenses  equally, 
and  for  several  years  prior  to  this  time  have 
made  annual  appropriations  in  equal  amounts, 
and  have  Jointly  managed,  controlled,  and  con- 
ducted a  hospital  in  which  both  pay  and  charity 
patients  are  accepted;  charity  patients  from  the 
city  of  Paris  and  Lamar  county  being  given 
preference.  That  by  the  terms  of  the  deed  of 
gift  no  person  suffering  from  any  contagious  or 
communicable  disease  can  be  admitted  into  said 
Aiken  hospital ;  that  said  Aiken  Hospital  af- 
fords adequate  facilities  for  the  care  and  treat- 
ment of  all  white  sick  of  Paris  and  Lamar  coun- 
ty, except  persons  suffering  with  contagious  or 
communicable  diseases." 

The  act  referred  to  above  provides  that: 

"The  commissioners'  conrt  of  any  county  shall 
have  power  to  establish  a  county  hospital  and 
to  enlarge  any  existing  hospitals  for  the  care 
and  treatment  ot  persons  suffering  from  any  ill- 
ness, disease  or  Injury,  subject  to  the  provisions 
of  this  act." 

It  further  provides  that: 

"When  the  commissioners'  court  shall  have  ac- 
quired a  site  for  such  hospital  and  shall  have 
awarded  contracts  for  the  necessary  bnildings 
and  improvements  thereon,  it  shall  appoint  five 
citizens  of  the  county,  of  whom  at  least  two  shall 
be  practicing  physicians,  and  at  least  one  a 
woman,  who  shall  constitute  a  board  of  mana- 
gers of  said  hospital." 

Section  12  and  parts  of  section  14  and  sec- 
tion 15  of  the  act  are  as  follows: 

"Sec.  12.  Wherever  a  county  hospital  for  the 
care  and  treatment  of  persons  suffering  from  any 
illness,  disease  or  injury  exists  in  connection 
with,  or  on  grounds  of  a  county  poorhouse  or 
elsewhere,  the  commissioners'  court  shall  ap- 
point a  board  of  managers  for  such  hospital,  and 
such  hospital,  and  its  board  of  managers,  shall 
thereafter  be  subject  to  all  provisions  of  this  act, 
in  like  manner  as  if  it  bad  been  originally  estab- 


lished hereunder.  Any  hospital  which  may  here- 
after be  established  by  any  commissioners  court 
shall  In  like  manner  be  subject  to  all  the  provi- 
sions of  this  act." 

"Sec.  14.  •  •  •  It  shaU  be  lawful  for  the 
commissioners'  court  of  any  county  to  co-oper- 
ate with  and  to  join  the  proper  authorities  of 
any  city  or  town  having  a  population  of  ten  thou- 
sand persons  or  more  in  the  establishment,  build- 
ing, equipment  and  maintenance  of  a  hospital 
in  said  city  or  town,  and  to  appropriate  such 
funds  as  may  be  determined  by  said  commission- 
ers' court,  after  joint  conference  with  the  au- 
thorities of  such  city  or  town  as  may  be  neces- 
sary, and  the  management  of  such  hospital  shall 
be  under  the  joint  control  of  such  commissioners' 
court,  and  city  authorities. 

"Sec.  15.  Where  no  provision  is  made  as  pro- 
vided in  section  14,  and  no  county  hospital  is 
now  provided  for  the  purpose  aforesaid,  or  where 
such  provision  is  inadequate,  it  shall  be  the  du- 
ty of  the  commissioners'  court  of  each  county 
which  now  has  a  city  with  a  population  of  more 
than  ten  thousand  persons,  on  or  before  Decem- 
ber 1,  1913,  and  of  any  county  which  may  later 
have  a  city  with  a  population  of  more  than  ten 
thousand  persons,  within  six  months  from  the 
time  when  such  city  shall  have  attained  such 
population,  *  *  *  to  provide  for  the  erection 
of  such  county  hospital  or  hospitals,  as  may  be 
necessary,  for  that  purpose,  and  to  provide 
therein  a  room  or  rooms,  or  wai-d  or  wards,  for 
the  care  of  confinement  cases,  and  a  room  or 
rooms,  or  ward  or  wards,  for  the  temporary  care 
of  persons  suffering  from  mental  or  nervous  dis- 
ease, and  also  to  make  provision  in  separate 
buildings  for  patients  suffering  from  tuberculosis 
and  other  communicable  diseases,  and  from  time 
to  time  to  add  thereto  accommodations  sufficient 
to  take  care  of  the  patients  of  the  county.  'This 
time  may  be  extended  by  the  state  board  of 
health  for  good  cause  shown.  Unless  adequate 
funds  for  the  building  of  said  hospital  be  de- 
rived from  current  funds  of  the  county,  available 
for  such  purpose,  issuance  of  county  warrants 
and  scrip,  It  shall  be  the  duty  of  the  commis- 
sioners' court  to  submit,  either  at  a  special  elec- 
tion called  for  the  purpose,  or  at  a  regular  elec- 
tion, the  proposition  of  the  issuance  of  county 
bonds  for  the  purpose  of  building  such  hospital." 

The  suit,  it  will  be  remembered.  Is  not  to 
compel  the  commlissloners'  court  to  provide 
for  the  erection  of  a  county  hospital,  but  is 
to  compel  that  court  to  appoint  a  board  of 
managers  for  a  county  hospital  alleged  to 
have  been  established  and  to  be  In  operation 
in  the  county. 

[1]  In  support  of  its  claim  to  the  reUef 
sought,  the  city  contends:  First,  that  the 
buildings  constructed  by  the  county  on  its 
poor  farm,  as  stated,  constituted  a  county 
hospital,  within  the  meaning  of  the  act; 
and,  second,  that  the  Aiken  Hospital,  operat- 
ed as  it  was  by  the  county  jointly  with  the 
city,  also  was  a  county  hospital,  within  the 
meaning  of  the  act  Both  contentions,  we 
think,  should  be  overruled. 

[2]  In  providing  for  the  appointment  of  a 
board  of  managers  for  a  county  hospital,  it 
is  obvious,  we  think,  that  the  Legislature  had 
in  mind  a  hospital  established  and  maintain- 
ed by  a  county,  not  to  me6t  a  temporary 
emergency  like  that  arising  from  an  epidemic 
of  smallpox,  but  permanently  and  continu- 
ously, for  the  treatment  of  Illness,  disease, 
and  Injuries  generally.  It  la  manifest  from 
the  provisions  of  the  act  that  ***  teglsla- 
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tnre  did  not  mean  to  require  the  appointment 
of  such  a  board  to  take  charge  of  the  build- 
ing constructed  by  Lamar  county  for  use  as  a 
hospital,  but  which  it  never  equipped  nor 
used  for  that  purpose,  and  which,  because 
It  was  unfit  for  the  purpose,  It  bad  abandon- 
ed all  Intention  of  ever  equipping  and  using. 
It  is  equally  manifest  from  those  provisions 
that  the  Legislature  did  not  mean  to  re- 
quire the  appointment  of  such  a  board  to 
take  charge  of  the  pesthonses  used  only  oc- 
casionally and  for  no  other  purpose  than  to 
detain,  care  for,  and  treat  persons  suffering 
with  smallpox.  That  the  Legislature  had  In 
mind  an  Institution  of  a  permanent  charac- 
ter, to  be  continuously  maintained,  equipped 
for  the  care  and  treatment  of  sick  and  In- 
jured people  generally,  is  Indicated  by  such 
provisions  in  the  act  as  those  fixing  the  term 
of  office  of  members  of  the  board  of  mana- 
gers at  two  years,  requiring  the  board  to  meet 
at  the  hospital  at  least  once  In  every  month, 
to  appoint  a  superintendent  and  other  of- 
ficers for  the  hospital  and  fix  their  salaries, 
to  appoint  a  staff  of  visiting  physicians,  etc., 
and  by  such  provisions  as  the  one  conferring 
ui)on  any  111,  deseased,  or  injured  resident  of 
the  county  a  right,  on  application  made  to 
the  superintendent  and  a  compliance  with 
regulations  prescribed,  to  be  admitted  as  a 
patient. 

[3]  It  Is  as  plain,  we  think,  that  the  Aiken 
Hospital  In  the  city  of  Paris,  operated,  by 
Lamar  county  and  said  city  on  their  Joint  ac- 
count, was  not  a  county  hospital,  within  the 
meaning  of  the  provision  in  the  act  requiring 
the  commissioners'  court  to  appoint  a  board 
of  managers.  Aside  from  the  fact  that  by 
the  terms  of  the  gift  of  that  property  to  said 
city  It  was  to  be  managed  and  controlled  by 
the  dty  alone,  It  seems  clear,  from  a  pro- 
vision in  section  14  of  the  act,  that  the  Leg- 
islature did  not  contemplate  that  a  board 
of  managers  should  be  appointed  for  a  hos- 
pital 80  operated.  The  provision  referred  to 
is  the  one  declaring  that  the  management  of 
a  hospital  operated  by  a  county  and  a  city 
therein  having  a  population  of  10,000  per- 
sons, as  the  city  of  Paris  had,  should  be  "un- 
der the  Joint  control  of  such  commissioners* 
court  and  city  authorities."  An  attempt  to 
place  this  hospital  under  the  control  of  a 
board  of  managers  appointed  for  the  par- 
pose  would  not  only  be  unauthorized  by  the 
act  but  would  be.  In  fbce  of  the  provision 
thereof,  specified  directly  to  the  contrary. 

The  Judgment  Is  affirmed. 


MILNER  ▼.  SIMS  et  aL     (No.  1364.) 

(Court  of  CSvU  Appeals  of  Texas.    Tezarkana. 
Dec.  3,  1914.) 

1.  BVIDKNCB    (§    472*)— OpinioH    EVIDEWC*— 
Mental  Capacity. 

The  opiDion  of  a  family  physician   as  to 
mental  capacity  to  make  a  will  or  deed  is  in- 


admissible, as  an  invasion  of  the  province  of 
the  jury. 

[Ed.  Note. — For  other  cases,  see  EJvJdence, 
Cent  Dig.  H  218d-2196,  2248;  Dec.  Dig.  S 
472.»] 

2.  Deeds  (f  211*)— Irooiipbtbiiot  or  &ban- 

TOB— Evidence— SuFFiciENCT. 

Evidence  held  insufficient  to  support  a  find- 
ing that  a  grantor  was  mentally  incompetent 
when  executing  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  637-647 ;  Dec.  Dig.  i  2U.*] 
8.  Deeds  (|  196*)— Inoompetbnot  of  G&Ajf- 

TOB— Presumption— Burden  of  Proof. 
A  grantor  is  presumed,  at  the  time  of  the 
execution  of  a  deed,  to  have  had  sufficient  men- 
tal capacity  to  dispose  of  her  property  as  she 
saw  fit,  and  the  burden  rests  on  puties  seeking 
to  set  the  deed  aside  for  incapacity  to  show 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  687-693,  649;  Dec.  Dig.  f  196.*] 

4.  Appeal  and  Ebrob  ({  719*)— Bjbvibw— 
Jtjbisdiction  Below. 

Lack  of  jurisdiction  of  the  trial  court  is 
fundamental,  and  it  must  be  considered  on  ap- 
peal, even  without  assignments. 

lEd.  Note.— For  other  cases,  see  Avpeal  and 
Error,  Cent.  Dig.  i%  2968-2982,  3490;  Dec 
Dig.  1719.*] 

5.  QciETiNO  Tm,E  (§  7*)— Wills  (|  206*)- 
Will  as  Cloud— Probate. 

A  will  not  probated  does  not  constitate  a 
cloud  on  title,  and,  until  it  has  been,  is  no 
evidence  of  title. 

[Ed.  Note.— For  other  eases,  see  Quieting 
TiUe.  Cent  Die.  11  14-33;  Dec  Dit  IT:* 
Wills.  Gent  Die.  |$  507,  509-512,  .Wl,  9-^: 
Dec.  Dig.  i  205.*] 

6.  WiLLs  (§  267*)- Probate  and  Proof  of 
Execution  —  Jurisdiction  of  District 
Court. 

The  power  of  probating  wills  or  proving 
their  execution  for  record  as  muniments  of  title 
is  lodged  by  law  in  the  coonty  court,  and  the 
district  court  can  only  pass  on  such  question 
in  cases  appealed;  and  hence  in  an  original  pro- 
ceeding, as  by  suit  to  set  a  will  aside,  it  cannot 
forestall  the  action  of  the  county  court  and  de- 
prive it  of  ite  original  Jurisdiction  to  determine 
issues  as  to  validity  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gf  692,  593 ;  Dec.  Dig.  i  257.*] 

Appeal  from  District  Court,  Hopkins  Conn* 
ty;    Wm.  Preiser,  Judge. 

Suit  by  Beady  Sims  and  others  against  M. 
F.  Milner.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Beversed. 

J.  H.  Beavers  and  W.  G.  Bussell,  both  of 
Wlnnsboro,  for  appellant  O.  O.  James  and 
C.  E.  Sheppard,  both  of  Sulphur  Sprinss.  and 
W.  D.  Suiter,  of  Wlnnsboro,  for  appellees. 

HODGES,  J.  This  is  a  suit  filed  by  the 
appellees  to  cancel  a  deed  and  a  will  In  which 
certain  property  was  conveyed  to  the  appel- 
lant The  facts  show  that  Mrs.  M.  A.  Speer 
was  the  widow  of  J.  M.  Speer,  who  died  In 
1890.  At  the  time  of  bis  death  Speer  and 
his  wife  owned  a  tract  of  land  sitoated  In 
Hopkins  county,  on  which  the  widow  contin- 
ued to  reside  until  October,  1912.  Some 
time  during  that  month  she  left  her  former 
home,  and  thereafter  resided  with  her  daugh- 
ter Mrs.  Milner,  the  appellant  herein,  who 
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lived  in  Wood  connty.  Mrs.  Speer  died  soine 
time  during  the  month  of  May,  1913.  About 
ten  days  or  two  weeks  before  her  death  she 
made  a  deed,  in  which  she  conveyed  her 
Interest  in  her  real  estate  to  her  daughter 
Mrs.  Milner.  The  consideration  expressed  In 
the  deed  was  love  and  affection  and  care  and 
attention  for  the  grantor  during  the  remain- 
der of  her  life  by  Mrs.  Milner.  About  the 
same  time  she  made  a  will,  in  whi^h  all  of 
her  property  was  bequeathed  to  Mrs.  Milner. 
This  suit  was  instituted  by  Mrs.  Meed  (one 
of  the  surviving  daughters  of  Mrs.  Spoer) 
and  the  children  of  a  deceased  daughter, 
and  In  it  they  seek  to  have  both  the  deed  and 
the  will  canceled,  as  clouds  upon  their  title 
to  the  property  they  would  otherwise  acquire 
by  inheritance  from  Mrs.  Speer.  It  is  al- 
leged that  at  the  time  of  the  making  of  the 
deed  and  will  Mrs.  Speer  was  aged  and  in- 
firm ;  that  her  mind  had  become  Impaired 
to  such  an  extent  that  she  was  Incapable  of 
making  either  a  valid  deed  or  a  valid  will. 
It  is  further  charged  that  undue  influence 
was  used  by  Mrs.  Milner  to  indui»  her  to 
execute  both  of  these  instruments.  There 
being  no  evidence  of  any  undue  Influence, 
that  ground  of  complaint  seems  to  have  been 
abandoned,  and  that  issue  was  not  submitted 
to  the  jury.  The  court  submitted  the  case 
upon  special  issues  relating  only  to  the  men- 
tal capacity  of  Mrs.  Speer  to  execute  the  deed 
and  will.  Upon  answers  finding  that  she 
was  not  mentally  capable,  a  Judgment  was 
entered  in  favor  of  the  aiipeliees  canceling 
both  the  deed  and  the  will. 

[1]  The  first  assignment  which  we  shall  no- 
tice complains  of  the  admission  of  the  fol- 
lowing testimony  from  Dr.  Attaway,  a  physi- 
cian who  had  attended  Mrs.  Speer  some 
months  prior  to  her  death: 

"Mrs.  Speer  was  not  competent  to  execute  a 
deed  of  conveyance  or  will  disposing  of  her  prop- 
erty and  estate,  and  was  not  mentally  capaci- 
tated to  know  the  extent  and  result  of  the  in- 
struments." 

The  court  appended  aOa  explanation  to  the 
bill  of  exceptions,  in  which  it  is  stated  that 
before  the  witness  was  permitted  to  give 
that  testimony  he  testified  that  he  was  a 
practicing  physician,  had  known  Mrs.  Speer 
for  quite  a  number  of  years,  had  been  her 
family  physician,  and  was  familiar  with  her 
condition;  that  she  was  at  the  time  suffer- 
ing from  senile  dementia,  which  be  explained 
to  be  disintegration  of  the  tissues,  atrophy, 
or  a  drying  up  of  the  brain  cells ;  that  such 
condition  was  progressive,  and  would  grow 
worse  as  she  grew  older  The  inadmissibility 
of  this  character  of  testimony  is  so  well 
settled  by  the  decisions  of  our  Supreme  Court 
that  it  is  unnecessary  to  do  more  than  to 
refer  to  a  leading  authority  upon  that  ques- 
tion, Brown  v.  Mitchell,  88  Tex.  350,  31  S. 
W.  621,  86  L.  R.  A.  64.  Others  equally  as 
epeclflc  might  be  cited,  but  the  very  propo- 
sition here  involved  is  there  so  fully  discuss- 
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ed,  and  the  ruling  so  clearly  announced,  that 
further  citations  are  unnecessary.  The  fact 
that  the  witness  may  be  an  expert  in  diag- 
nosing mental  and  physical  diseases  does 
not  authorize  him  to  determine  questions  of 
law.  The  appellees  contend,  however,  that, 
conceding  that  this  question  was  objection- 
able upon  the  issue  of  Mrs.  Speer's  capacity 
to  execute  a  will,  it  was  admissible  upon  the 
issue  of  her  capacity  to  execute  the  deed. 
They  insist  that  the  courts  make  a  distinction 
between  controversies  involving  the  validity 
of  a  will  and  those  involving  the  validity  of 
a  deed.  We  are  unable  to  appreciate  the 
force  of  that  suggestion.  The  principle  upon 
which  the  testimony  is  rejected  is  applicable 
equally  to  both.  If  it  Is  an  invasion  of  the 
province  of  the  jury  in  the  one  instance,  it  Is 
none  the  less  so  in  the  other.  We  think  the 
court  erred  in  admitting  the  testimony 
quoted. 

[2]  Appellant  also  contends  that  the  evi- 
dence was  Insufficient  to  support  the  finding 
that  Mrs.  Speer  was  mentally  Incompetent 
when  she  executed  the  deed.  The  briefs  of 
both  parties  quote  elaborate  extracts  from 
the  testimony  of  the  witnesses  as  to  Mrs. 
Speer's  mental  condition  during  several 
months  prior  to  her  death.  That  offered  by 
the  appellees  tended  to  show  that  at  the 
time  of  the  execution  of  the  deed  Mrs.  Speer 
was  about  87  years  of  age  and  in  feeble 
health;  that  in  her  early  life  she  had  pos- 
sessed an  unusually  bright  mind,  but  for  some 
years  her  mental  potvers  had  been  on  the 
decline,  and  that  she  was  suffering  from 
senile  dementia;  that  her  memory  had  be- 
come defective.  She  had  also  become  addict- 
ed to  the  habit  of  using  morphine  to  some 
extent,  her  mind  was  unsound,  and  she  was 
incapable  of  attending  to  her  business  af- 
fairs. The  testimony  offered  by  the  appel- 
lant tended  to  show  that,  although  she  was 
a  woman  of-  advanced  age  and  was  in  a 
physlclally  weakened  condition,  her  mind 
was  still  sufficiently  strong  to  understand  all 
of  her  business  affairs,  to  know  and  compre- 
hend what  she  was  doing  at  the  time  she 
executed  the-  deed  and  will ;  that  she  knew 
the  full  import  of  those  documents,  and  com- 
prehended the  names  and  relation  of  the 
beneficiaries;  that  her  mind  was  not  un- 
sound, but  was  good  for  one  of  her  age.  It 
appears  that  the  desire  to  convey  the  proper- 
ty by  deed  and  will  to  her  daughter,  Mrs. 
Milner,  originated  with  Mrs.  Speer  herself. 
There  is  no  suggestion  or  intimation  that 
the  least  persuasion  or  compulsion  was  used 
by  any  one  to  Induce  her  to  execute  either  of 
these  documents.  It  also  appears  that  the 
deed  was  prepared  by  Judge  Speer,  of  Ft. 
Worth,  at  the  special  Instance  and  request  of 
Mra.  Speer.  According  to  his  testimony,  the 
notary  who  took  her  acknowledgment  had 
previously  known  Mrs.  Speer,  and  she  recog- 
nized him  when  he  entered  th4  room,  al- 
though he  had  not  seen  her  for  il  number 
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of  years.  Tbey  discussed  tbe  deed  and  Its 
contents,  and  she  perfectly  understood  tbe 
legal  import  of  the  instruments — ^fuUy  com- 
prehended what  she  was  doing.  He  fur- 
ther testified  that  she  called  his  attention 
to  the  fact  that  the  field  notes  in  the  deed 
included  a  tract  of  land  which  she  and  her 
husband  had  previously  sold  to  other  par- 
ties, and  expressed  some  uneasiness  lest 
that  error  might  invalidate  tbe  instrument 
She  signed  the  deed  and  acknowledged  it 
after  he  had  assured  her  that  it  would  not 
have  such  an  effect  One  of  tbe  subscribing 
witnesses  to  tbe  will,  which  appears  to  have 
been  made  about  the  same  time,  testified  that 
he  also  had  known  Mrs.  Speer  many  years 
prior  to  that  time,  but  several  years  bad  in- 
tervened since  be  had  seen  her  last;  that 
she.  recognized  blm  when  be  entered  tbe 
room,  and  together  they  recalled  occurrences 
that  bad  transpired  20  years  prior  to  that 
time.  He  also  testified  that  she  was  ration- 
al ;  that  she  understood  all  that  she  was  do- 
ing; and  that  her  mlud,  though  impaired 
to  some  extent  by  age,  was  good — as  much  so 
as  could  be  expected  of  a  person  of  her  age. 
This  testimony  is  uncontradicted,  except  In- 
ferentially  by  that  of  the  witnesses  for  ap- 
pellees, in  saying  that  her  mind  was  unsound, 
and  that  the  impairment  of  ber  faculties, 
due  to  old  age,  would  be  continuous  and 
grow  worse  as  she  grew  older.  There  were 
several  witnesses  who  testified  that  Mrs. 
Speer's  mind,  though  to  some  extent  weaken- 
ed by  age,  was  sound,  and  that  she  fully 
comprehended   what  she  was  doing. 

[3]  Presumptively,  Mrs.  Speer  at  the  time 
of  the  execution  of  the  deed  possessed  suffi- 
cient mental  capacity  to  dispose  of  her  prop- 
erty as  she  saw  fit,  and  the  burden  rested  up- 
on tbe  appellees  to  show  that  she  did  not 
We  think  it  would  be  doing  violence  to  tbe 
overwhelming  testimony  adduced  upon  the 
trial  of  this  case  to  say  that  at  the  time 
of  tbe  execution  of  the  deed  Mrs.  Speer  did 
not  understand  tbe  transaction  in  which  she 
was  about  to  engage;  that  she  did  not  com- 
prehend its  legal  import  and  the  actual  con- 
sequences, and  know  the  objects  of  her  boun- 
ty; in  other  words,  that  she  did  not  fully 
comprehend  all  that  was  necessary  to  be  un- 
derstood and  comprehended  by  one  engaging 
in  such  an  undertaking  In  order  to  make  her 
deed  valid  as  a  conveyance.  The  mere  fact 
that  she  was  old  and  feeble,  that  her  memory 
bad  become  faulty  and  her  mental  faculties 
somewhat  impaired,  was  not  suSlcient  to  war- 
rant a  court  in  setting  aside  her  deed  or  will. 
The  right  of  a  grantor  to  dispose  of  her  prop- 
erty according  to  ber  own  wishes  is  Just  as 
sacred,  and  should  be  guarded  with  as  much 
care,  as  any  rights  due  to  the  living.  1  Dev- 
lin on  Deeds,  §§  68,  69,  and  cases  cited  in 
notes.  We  suggest  that,  upon  another  trial, 
unless  tbe  evidence  upon  this  Issue  Is  ma- 
terially  strengthened  the  court  should   in- 


struct a  verdict  for  the  defendant  In  this 
suit 

[4]  The  court  also.  In  entering  Judgment 
ordered  a  cancellation  of  tbe  will  as  a  cloud 
upon  tbe  title  of  the  appellees.  It  appears 
that  no  question  of  the  Jurisdiction  of  tbe 
court  to  determine  that  issue  was  raised. 
The  lack  of  jurisdiction  in  tbe  trial  court  is 
fundamental,  and  must  be  considered  on  ap- 
peal, even  without  assignments. 

[5]  It  is  not  stated  whether  or  not  tbls 
will  bad  been  probated.  If  it  bad  not  been, 
it  did  not  constitute  a  cloud  upon  tbe  title. 
A  will  Is  no  evidence  of  title  until  It  has 
been  probated. 

[6]  Tbe  power  of  probating  wills,  or  of 
proving  their  execution  for  record  in  order 
that  tbey  may  constitute  muniments  of  title, 
is  by  our  laws  lodged  in  tbe  county  court,  and 
the  district  court  can  only  pass  upon  such 
questions  in  cases  appealed.  Tbe  district 
court  cannot,  therefore,  In  an  original  pro- 
ceeding like  this,  forestall  tbe  action  of  the 
county  court  and  deprive  it  of  its  original 
Jurisdiction  to  determine  such  issues.  If  the 
will  had  been  probated,  the  district  court 
would  also  be  without  jurisdiction  because 
of  the  statute  which  requires  controversies 
of  this  character  to  be  originally  commenced 
In  the  county  court 

Tbe  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded. 


STTLE  et  al.  v.  DANTRIP.     (No.  1398.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  19.  1914.) 

1.  Pahtnebship  (i  119*)  — AppoiNTUEmr  of 
Receiver— AuxiLiABT  Relief. 

A  petition,  for  a  partnership  receiver,  mere- 
ly alleging  that  the  copartner  had  absented  him- 
self and  that  another  was  claiming  hia  interest 
and  the  exclusive  control,  whereby  petitioner 
was  in  danger  of  losing  the  money  invested,  is 
insufiicient  where  neither  the  terms  of  the  part- 
nership agreement  nor  the  value  of  the  property 
is  stated,  as  except  in  the  case  of  lunatics  and 
infants,  the  exercise  of  such  appointed  power 
is  purely  auxiliary  depending  on  the  pendency 
of  a  suit  seeking  some  ultimate  relief,  which  is 
within  tbe  jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  181% ;    Dec.  Dig.  {  119.«] 

2.  Partnership  (|  197*)  — Natube  — "Leqai 
Entity." 

An  ordinary  partnership  is  not  a  "legal  eo- 
tity,"  and  can  neither  sue  nor  be  sued  in  the 
firm  name. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  360 ;    Dec.  Dig.  |  197.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Entity.] 

3.  Appkai,   ahd    Ebbob    ({   384*)  —  Apfbai. 
Bond  —  Real  Pabtibs  in  Intebbst  —  Baku- 

NEBSHIP. 

Where  a  petition  for  partnership  receiver 
alleges  that  petitioner  was  a  copartner  with  a 
named  defendant  doing  business  under  the  name 
Style  Furniture  Company,  and  that  the  firm 
was  moved  to  another  city,  whereupon  her  co- 
partner disappeared,  and  another  named  person 
claimed  to  own  hia  interest  and  also  the  ezdu- 
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sive  interest,  and  was  doing  bnsiness  under  the 
name  West  Side  Furniture  Company,  the  otlier 
members'  of  wliich  were  unknown,  an  appeal 
bond,  by  defendants,  in  tlie  firm  name,  is  in- 
sufficient, as  the  indiyiduajs  were  the  real  par- 
ties in  interest 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2049-2066;  Dec.  Dig.  i 
384.»] 

4.  Appkal  and  Ebrob  (§  139*)— Pbbsowb  Ek- 

TTTLED  TO    APPKAI/— NOMINAl    PABTT. 

An  appeal,  by  a  nominal  party  who  Is  not 
affected  by  the  judgment,  will  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  905;   Dec.  Dig.  i  139.  •] 

Appeal  from  District  Court,  Bowie  County ; 
W.  T.  Arniistead,  Special  Judge. 

Petition  by  Mrs.  Mattie  Lantrip  against 
tieonard  Style  and  others.  From  an  order 
appointing  a  receiver  as  prayed  for,  defend- 
ants appeal.    Appeal  dismissed. 

E.  Newl  Spivey  and  Mabaffey  &  Hughes, 
all  of  Texarkana,  for  appellants.  C.  A. 
Wheeler  and  J.  I.  Wheeler,  both  of  Texar- 
kana, for  appellee. 

HODGES,  J.  On  the  17tb  day  of  July. 
1914,  Mrs.  Mattie  Lantrip,  the  appellee  in 
this  appeal,  filed  tn  the  court  below,  the  fol- 
lowing petition: 

"The  State  of  Texas,  County  of  Bowie. 

"In  the  Special  District  Court  Bowie 

County,  Texas. 

"October  Term,  1914. 

"To  the  Honorable  W.  T.  Armistead,  Judge  of 

Said  Court: 

"Now  comes  Mrs.  Mattie  Lantrip,  who  resides 
in  Miller  county,  Ark.,  hereinafter  styled  plain- 
tiff, and  complains  of  Lieonerd  Style,  whose 
residence  is  unknown,  W.  B.  Riddick,  who  re- 
sides in  Bowie  county,  Tex.,  the  Style  Furni- 
ture Company,  a  partnership  composed  of  Leon- 
ard Style  and  Mrs.  Mattie  Xantrip,  and  whose 
place  of  business  is  at  213  West  Broad  street, 
Texarkana,  Bowie  county,  Tex.,  and  the  West 
Side  Furniture  Company.,  a  partnership  com- 
posed of  W.  B.  Riddick  and  others  whose  names 
are  unknown  to  plaintiff,  and  whose  place  of 
business  is  alleged  to  be  at  213  West  Broad 
street,  Texarkana,  Texn  all  of  whom  are  here- 
after styled  defendants. 

"For  cause  of  action  plaintiff  shows  to  the 
court:  That  on  or  about  August  1,  1913,  she 
and  the  defendant  Leonard  Style  formed  a  part- 
nership under  the  name  of  the  Style  Furniture 
Company,  for  the  purpose  of  engaging  in  buy- 
ing and  selling  new  and  secondhand  furniture 
at  323  West  Broad  street,  Texarkana,  Tex.,  and 
tbat  she  contributed  to  the  said  partnership  in 
cash  about  $1,250,  and  that  the  defendant  Leon- 
ard Style  contributed  to  the  said  partnership  in 
cash  about  $200.  That  she  and  the  defendant 
Leonard  Style  continued  doing  business  at  323 
West  Broad  street,  in  Bowie  county,  Tex.,  un- 
til abput  the  30th  day  of  January,  1914,  when 
the  defendant  Iieonard  Style  persuaded  her  to 
more  their  place  of  business  to  213  West  Broad 
Street,  Bowie  county,  Tex,  and  that  they  con- 
tinned  their  said  business  at  213  West  Broad 
street,  Texarkana,  Tex.,  until  about  [the]  11th 
day  of  March,  A.  D.  1914.  That  on  the  11th 
day  of  March,  A.  D.  1914,  the  defendant  Leon- 
ard Style  left  said  business  in  charge  of  the  de- 
fendant W.  B.  Riddick,  under  the  pretense  of 
goiug  to  Kansas  City  to  look  for  a  more  suitable 
location,  and  the  said  Leonard  Style  has  never 
returned  to  Texarkana,  and  the  plaintiff  is  un- 
able to  locate  him  o>  <'o  learn  why  he  has  failed 


to  return  to  Texarkana  and  assist  in  carrying 
on  their  said  business.  That  immediately  after 
the  said  Leonard  Style  left  Texarkana,  the  de- 
fendant W.  B.  Riddick,  who  has  charge  of  the 
business,  began  to  claim  that  he  had  purchased 
the  interest  of  the  said  liConard  Style  in  the 
said  Style  Furniture  Company,  and  refused  to 
permit  plaintiff  to  have  anything  to  do  with  the 
said  business,  to  examine  the  books  of  said  busi- 
ness, or  to  participate  [in]  the  profits  of  said 
business,  and  that  she  has  been  wholly  excluded 
from  participating  in  said  business  in  any  man- 
ner since  said  day.  That  the  defendant  W.  B. 
Riddick  is  disposing  of  the  said  stock  of  goods, 
the  same  being  the  property  of  the  Style  Fur- 
niture Company,  without  accounting  to  this 
plaintiff  for  any  of  the  proceeds  thereof.  That 
the  defendant  W.  B.  Riddick  until  recently  con- 
ducted the  said  business  under  the  name  Style 
ITumiture  Company,  and  plaintiff  is  now  In- 
formed, and  so  believes  on  information  and  belief, 
that  the  said  W.  B.  Riddick  is  now  pretending 
to  be  the  sole  owner  of  said  business,  and  that 
he  is  now  conducting  the  same  under  the  name 
of  the  West  Side  Furniture  Company.  That 
she  has  been  unable  to  get  an^  statement  of  the 
assets  and  liabilities  of  said  business  since 
about  [the]  1st  day  of  February  A.  D.  1914, 
and  for  tbat  reason  she  is  unable  to  give  the  ap- 
proximate value  of  the  assets  or  tne  apijroxi- 
mate  amount  [of  the]  liabilities  of  said  business. 
That  unless  prevented  defendant  W.  B.  Riddick 
will  sell  and  disijose  of  the  stock  of  goods  be- 
longing to  the  said  business,  and  will  dissipate 
the  proceeds  thereof,  to  plaintiff's  damage  the 
sum  of  $1,2S0.  That  plaintiff  has  no  ade<iuate 
remedy  at  law,  and  therefore  prays  the  court 
that  a  receiver  be  appointed  to  take  charge  of 
said  stock  of  goods,  wares,  and  merchandise, 
together  with  all  bills  and  accounts  that  may 
he  due  the  said  Style  Furniture  Company,  or 
the  West  Side  Furniture  Company,  and  the 
books  of  the  said  Style  Furniture  Company,  and 
the  West  Side  Fumiture'Company,  and  to  wind 
up  said  partnership  and  to  render  an  account- 
ing of  the  same,  and  to  sell  all  the  property  of 
the  said  partnerships  and  to  pay  all  debts  due 
by  said  partnerships,  to  collect  all  notes  and  ac- 
counts owing  to  tiie  said  partnerships,  and  to 
do  an  things  necessary  for  the  protection  of 
the  interests  of  the  partners  of  said  partner- 
ships. That  unless  a  receiver  is  appointed  at 
once  the  defendant  W.  B.  Riddick  and  others, 
composing  the  West  Side  Furniture  Company, 
will  sell  and  dispose  of  the  said  stock  of  goods, 
and  will  appropriate  the  proceeds  thereof  to 
their  own  use  and  benefit  without  accounting 
to  plaintiff  as  a  partner,  and  will  thus  deprive 
the  plaintiff  of  the  value  of  her  Interests  in  the 
said  stock  of  goods,  wares,  merchandise,  and 
other  assets  belonging  to  the  said  partnership. 
Wherefore,  premises  considered,  plaintiff  prays 
that  the  defendants,. Leonard  Styles  W.  B.  Rid- 
dick, the  Style  Furniture  Company,  and  the 
West  Side  Furniture  Company,  be  cited  to  ap- 
pear and  answer  this  petition ;  that  a  receiver 
be  appointed  at  once  with  authority  to  take 
charge  of  the  goods,  wares,  and  merchandise  of 
the  said  Style  Furniture  Company,  and  the 
said  West  Side  Furniture  Company,  together 
with  all  the  property  belonging  to  the  said  com- 
panies, and  all  books,  notes,  and  accounts  and 
invoices  of  the  said  companies;  that  the  receiv- 
er be  authorized  to  invoice,  inventory,  and  ap- 
praise all  property  belonging  to  the  Style  Fur- 
niture Company,  and  to  the  West  Side  Furni- 
ture Company,  and  to  return  same  to  this  court 
with  a  list  of  claims  against  said  company ;  to 
sell  all  of  the  stock  of  merchandise  of  the  said 
company  at  retail,  in  the  ordinary  course  of 
trade,  and  to  account  for  proceeds  thereof  to 
this  court,  and  if  necessary  to  purchase  stock 
and  replenish  same  from  time  to  time  as  to 
the  said  receiver  may  appear  to  he  necessary 
to  carry  on  said  business,  and  for  such  other 


•For  other  case*  see  same  topio  and  section  NUUBER  in  Dec.  Dig.  a  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indues 
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and  further  orders  of  this  court  as  may  be  foiud 
necessary  in  the  premises  granting  relief  to 
plaintiff  and  in  accoanting  for  said  partnerships 
and  in  winding  up  their  affairs." 

The  petition  was  sworn  to  in  proper  form. 
On  the  next  day  after  the  filing  of  this  peti- 
tion it  was  presented  to  Hon.  W.  T.  Armis- 
tead,  judge  of  tliat  court,  in  cbanibers  at  Jef- 
ferson, Tex.,  and  he  on  that  day,  without 
notice  to  any  of  the  parties  named  as  defend- 
ants, made  an  order  appointing  S.  L.  Gill 
receiver  for  the  property  described  in  the 
petition,  conferring  upon  him,  in  substance^ 
the  powers  prayed  for.  This  appeal  is  from 
that  order. 

[1]  In  a  brief  filed  by  the  "appellant,"  with- 
out stating  which  appellant,  the  only  objec- 
tion urged  is  that  the  allegations  of  the  peti- 
tion did  not  justify  the  trial  judge  in  appoint- 
ing a  receiver  without  first  giving  notice  to 
the  opposing  parties.  This  suit  seems  to  be 
an  action  to  have  a  receiver  appointed  to 
take  charge  of  certain  partnership  property, 
with  authority  to  ascertain  and  settle  the 
debts  and  wind  up  the  partnership  business. 
Neither  the  terms  of  the  partnership  agree- 
ment nor  the  value  of  the  property  Is  stated. 
On  the  contrary,  it  is  expressly  alleged  by 
the  petitioner  that  she  does  not  know  the  val- 
ue of  the  partnership  assets.  Except  in  the 
case  of  lunatics  and  infants  the  appointment 
of  a  receiver  alone  does  not  constitute  a  cause 
of  action.  The  exercise  of  such  appointing 
powers  is  purely  auxiliary,  depending  upon 
the  pendency  of  a  suit,  seeking  some  other 
and  ultimate  relief,  which  is  within  the  juris- 
diction of  the  court  Webb  v.  Allen,  15  Tex. 
Civ.  App.  605,  40  S.  W.  342;  Hermann  v. 
Thomas,  143  S.  W.  195;  T.  &  P.  Ry.  Ck>.  v. 
Gay,  86  Tex.  582,  26  S.  W.  599,  25  L.  R.  A. 
52 ;  High  on  Bee.  S  17.  It  is  not  only  essen- 
tial that  the  petition  should  state  grounds 
calling  for  the  appointment  of  the  receiver  to 
take  charge  of  the  property  involved  in  the 
litigation,  but  It  should  also  show  upon  its 
face  an  independent  cause  of  action  within 
the  jurisdiction  of  the  court.  It  should  show 
that  the  subject-matter  or  amount  in  contro- 
versy is  within  the  court's  jurisdiction.  Bates 
V.  HUl,  144  S.  W.  288;  Stricklin  v.  Arrington, 
141  8.  W.  189;  Ware  v.  Clark,  125  S.  W.  618; 
Smith  V.  Horton,  92  Tex.  21,  40  S.  W.  627.  In 
merely  calling  attention  to  the  failure  of  the 
petition  to  state  the  value  of  the  property,  we 
do  not  wish  to  be  understood  as  saying  that 
it  is  otherwise  legally  sufiiclent. 

[2,  3]  But  there  is  another  obstacle  which 
precludes  the  adjudication  of  this  controversy 
on  its  merits — the  absence  of  any  appeal  bond 
by  the  real  parties  defendant  In  the  court  be- 
low. After  reciting  some  preliminary  facts 
essential  to  describe  and  identify  the  order 
appealed  from,  the  bond  contains  the  follow- 
ing: 


"And  whereas  said  Style  Furniture  Company 
and  the  West  Side  Furniture  Company  desire 
to  appeal  from  said  order,  etc  •  *  -  •  Now, 
therefore,  know  all  men  by  these  presents  that 
we,  the  Style  Furniture  Company  and  the  West 
Side  Furniture  Company  as  principals,  and 
•  •  •  and  •  •  •  as  sureties,  acknowledge 
ourselves  bound  to  pay  to  the  plaintiff,  Mrs. 
Mattie  Lantrip,  the  sum  of  two  thousand  dol- 
lars," etc. 

The  bond  is  signed  "Style  Furniture  Com- 
pany" and  "West  Side  Furniture  Company" 
by  their  attorney.  Then  follow  the  signatures 
of  the  sureties.  Nowhere  does  the  name  of 
either  Leonard  Style  or  W.  B.  Rlddick,  the 
real  parties  defendant,  appear  in  the  bond. 
An  ordinary  copartnership,  such  as  that  de- 
scribed in  the  original  petition  filed  in  this 
suit,  is  not  a  legal  entity,  and  can  neither 
sue  nor  be  sued  in  the  courts  of  this  state  by 
the  firm  name.  Glasscock  v.  Price,  92  Tex. 
271,  47  S.  W.  965;  Frank  v.  Tatam,  87  Tex. 
204,  25  S.  W.  409.  It  is  true  that  both  the 
Style  Furniture  Company  and  the  West  Side 
Furniture  Company  are  named  in  the  peti- 
tion as  defendants,  but  that  language  is  mere 
surplusage,  and  should  not  be  considered  In 
determining  the  identity  of  the  real  parties 
defendant  The  petition  falls  to  state  the 
name  of  those  who  compose  the  West  Side 
Furniture  Company  further  than  to  say  that 
W.  B.  Rlddick  is  one,  and  that  the  others  are 
unknown.  A  suit  against  W.  B.  Rlddick  did 
not  have  the  effect  of  bringing  the  West  Side 
Furniture  Company  before  the  court  Frank 
V.  Tatum,  supra.  It  cannot  be  claimed  that 
the  Style  Furniture  Company  is  before  the 
court  as  a  defendant  for  Mrs.  Lantrip,  the 
plaintiff  in  the  suit  is  b.  member  of  that  firm, 
and  is  named  as  the  sole  obligee  in  the  ap- 
peal bond.  If  the  court  were  called  upon  to 
render  a  judgment  on  this  bond,  against 
whom  could  it  be  rendered?  Certainly  not 
against  either  Biddick  or  Style,  because  they 
do  not  appear  as  having  appealed;  and  if 
not  against  them,  then  no  other  parties  axe 
named  who  might  be  held  liable. 

[4]  We  do  not  overlook  the  fact  that  our 
statute  now  permits  defective  bonds  on  ap- 
peal to  be  amended  under  certain  condltiona 
But  we  are  inclined  to  think  this  bond  Is 
equivalent  to  no  bond  at  all  from  the  only 
parties  who  have  the  right  to  prosecute  this 
appeal.  If  Blddlck  and  Style  are  not  made 
parties  to  the  appeal  by  that  bond.  It  is  now 
too  late  for  them  to  perfect  their  appeal  by 
filing  a  new  bond.  An  appeal  by  a  nominal 
party  who  is  not  affected  by  the  judgment 
will  not  be  considered.  Hawley  v.  Whitaker, 
33  S.  W.  688.  Even  if  it  should  be  held  that 
the  bond  is  merely  defective  and  may  be 
amended,  this  appeal  would  ultimately  have 
to  be  dismissed  because  of  the  defects  iioliit- 
ed  out  In  the  original  petition. 

The  appeal  is  therefore  dismissed. 
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MARION  COUNTY  et  al.  ▼.  PERKINS 
BROS.  CO.     (No.  1356.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Nov.  26,  1914.) 

1.  iKJUNcnoN    (J    13*)— Officeb»— Ofhoial 
Duty— Pbopertt  Riobtb. 

An  officer  will  not  be  restrained  from  per- 
forming an  official  duty  except  on  clear  showing 
that  the  act  is  unlawful  and  that  its  perform- 
ance will  result  in  private  injury  to  com- 
plainant. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  13 ;  Dec.  Dig.  §  13.*] 

2.  Pleading  (|  34*)  —  Petition  —  Constbuo- 

IION. 

A  petition  against  an  officer  seeking  to  en- 
join performance  of  official  duty  will  be  strictly 
construed,  and  every  reasonable  inference  wiU 
be  indulged  in  favor  of  the  legality  of  the  act 
sought  to  be  restrained. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  5%,  66-74;  Dec  Dig,  t  34.*] 

8.  Taxation  (|  611*>^Collkotion  o*  Taxes- 
Injunction— Pi?rnno  N. 

A  petition  to  enjoin  an  alleged  excessive 
tax  was  insufficient,  where  it  merely  alleged 
that  the  officers  were  demanding  payment  with- 
out an  allegation  that  an  attempt  had  been  made 
to  enforce  collection  by  an  actual  or  threatened 
levy  on  complainant's  property. 

[£jd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {§  1242,  1245-1257;  Dec  Dig.  f 
611.»] 

4.  Taxation  (J  611*>— Wbonqfui.  Bnfobce- 
ment— Injunction— Amount  in  Contboveb- 

ST— JUBlSDICnON. 

In  a  suit  to  enjoin  a  tax,  the  petition  should 
allege  the  nature  and  extent  of  the  injury  to 
which  petitioner  will  be  subject  if  the  writ  Is 
not  issued,  which  is  usually  the  value  of  the 
property  seized  to  constitute  the  tax  in  order 
to  show  what  court  has  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |S  1242,  1245-1257;  Dec  Dig.  I 
611.»] 

Appeal  from  District  Oonrt,  Marion  Conn- 
ty,  W.  T.  Annstead,  Jadge. 

Suit  by  Perkins  Bros.  Company  against 
Marion  County  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed, 
wltb  Instructions  to  dismiss. 

W.  L.  Grogan,  of  Jefferson,  for  appellants. 
B.  R.  Taylor,  of  Jefferson,  for  appellee. 


HODGES,  J.  In  December,  1913,  Perking 
Bros.  Company,  which  is  described  as  a  pri- 
vate corporation,  filed  an  application  In  the 
court  below  seeking  to  restrain  the  county 
of  Marion  and  the  tax  collector  of  that  coun- 
ty from  demanding  certain  taxes  which  it  Is 
claimed  were  Illegally  assessed.  On  Janu- 
ary 20th  an  amended  original  petition  was 
filed.  It  Is  alleged  that  Perkins  Bros.  Com- 
pany Is  a  private  corporation,  with  Its  place 
of  business  and  domicile  In  Jefferson,  Mari- 
on county,  Tex.,  with  S.  P.  Perkins  as  its 
president,  who  resides  In  Hunt  county,  Tex.; 
that  during  the  year  1913  It  was  a  taxpayer 
In  Marlon  county;   "that  It  rendered  Its  as- 


sessments of  its  property  for  taxation  to  the 
tax  assessor  for  said  codnty  for  said  year 
1913  at  and  for  the  sum  of  $10,000,  which 
complainant  believes  was  full  valuation;  that 
there  Is  and  was  a  custom  In  force  at  that 
time,  and  it  was  the  rule  of  said  commission- 
ers' court  to  accept  a  valuation  of  60  per 
cent,  on  all  property  rendered  for  taxation." 
It  Is  alleged  that  Marlon  county,  acting 
through  Its  commissioners'  court,  during  the 
year  1913  arbitrarily  and  without  notice  to 
the  complainant  raised  Its  assessment  from 
$10,000  to  $15,000,  and  that  the  county  and 
its  tax  collector  are  now  unlawfully  demand- 
ing payment  of  the  sum  due  upon  that  as- 
sessment, which  amounts  in  the  aggregate  to 
$211.50.  it  is  further  alleged  that  the  amount 
due  upon  an  assessment  of  $10,000  is  $141, 
and  that  sum  1b  tendered  Into  court.  It  Is 
further  alleged: 

"That  after  said  commissioners'  court,  or 
board  of  equalization,  had  raised  said  assess- 
ment, and  juat  as  soon  as  complainant  heard  of 
it,  it  went  to  said  commissioners'  court,  or 
board  of  equalization,  and  demanded  a  hearing 
on  the  same,  and  it  was  denied  a  hearing  by 
said  commissioners'  court,  or  board  of  equali- 
zation ;  that  this  complainant  is  now  without  a 
remedy  for  the  redress  of  this  wrong,  and  will 
suffer  irreparable  injury  at  the  hands  of  said 
respondent  if  it  ie  allowed  to  go  ahead  and  ex- 
tort from  this  complainant  said  illegal  and 
wrongful  taxes,  as  hereinbefore  set  forth  and 
alleged." 

It  Is  also  averred: 

"That  they  (the  board  of  equalization)  receiv- 
ed other  assessments  of  property  at  a  valuation 
of  60  per  cent,  and  denied  this  right  to  this 
complainant" 

The  petition  closes  with  a  prayer  for  a 
writ  of  Injunction  restraining  the  county  and 
the  tax  collector  "from  any  farther  attonpt 
to  collect  said  Illegal  taxes." 

Upon  a  trial  before  a  Jury  a  Judgment  was 
rendered  In  favor  of  the  complainant  An 
appeal  was  perfected  by  all  of  the  parties  de- 
fendant In  the  suit,  but  briefs  are  filed  by 
Marion  county  alone. 

[1-3]  There  are  several  specific  errors  as- 
signed, some  of  which  are  based  upon  the 
remarks  made  by  the  attorney  for  the  appel- 
lee in  his  argument  before  the  Jury.  With- 
out discussing  those  assignments  In  detail,  we 
suggest  that  the  language  used  was  Improper 
and  would.  In  our  opinion,  be  sufficient  ground 
for  reversing  the  case  In  a  close  contest  on 
the  facts.  But  we  think  the  amended  origi- 
nal petition,  upon  which  the  case  was  tried, 
is  fundamentally  defective,  and  for  that  rea- 
son the  case  should  be  reversed.  An  officer 
will  not  be  restrained  by  a  writ  of  Injunction 
from  the  performance  of  an  official  duty,  ex- 
cept where  It  Is  clearly  shown  that  the  act 
to  be  forbidden  Is  unlawful  and  that  Its  per- 
formance would  result  In  some  private  injury 
to  the  complaining  party.  And  in  determin- 
ing whether  or  not  that  situation  exists,  the 
averments  of  the  pleader  seeking  such  re- 
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lief  win  be  strictly  construed,  and  every 
reasonable  inference  will  be  Indulged  in  fa- 
vor of  the  legality  of  the  official  act  sought  to 
be  restrained.  Glllis  v.  Rosenhelmer,  64  Ter. 
246;  SchUnke  v.  De  Wit  County,  145  S.  W. 
660,  and  cases  there  cited.  Where  the  writ 
is  invoked  to  prevent  the  collection  of  a  tax, 
as  in  this  instance,  it  devolves  upon  the  par- 
ty seeking  to  restrain  such  collection  not 
only  to  allege  and  prove  that  the  excess  of 
which  he  complains  is  unlawful,  but  that  un- 
le^  its  collection  is  enjoined  he  will  sustain 
some  injury  to  his  property.  The  petition  In 
this  case  fails  to  state  any  facts  which  show 
that  the  appellee  will  sustain  any  injury  If 
the  writ  is  not  issued.  It  is  true  it  does  al- 
lege that  it  wiU  suffer  an  Irreparable  injury 
unless  the  parties  defendant  are  enjoined; 
but  this  is  not  sufficient.  In  such  cases  the 
pleader  must  state  the  facts  upon  which  he 
relies  to  support  that  general  averment,  so 
that  the  court  may  determine  that  question 
for  Itself.  Holbein  v.  De  La  Garza,  126  8. 
W.  42;  22  Cyc.  pp.  927,  928 ;  1  High  on  InJ. 
Si  22,  489,  491.  It  is  not  claimed  that  any 
property  has  been  seized,  or  is  liable  to  be 
seized  and  sold  in  satisfaction  of  this  al- 
leged unlawful  demand.  It  is  merely  alleged 
that  the  parties  defendant  are  "demanding" 
payment.  Until  this  demand  assumes  the 
form  of  an  attempt  to  enforce  collection  by 
an  actual  or  threatened  levy  upon  the  appel- 
lee's property,  It  does  not  disclose  any  in- 
Jury  that  will  call  forth  a  writ  of  injunction. 

[4]  It  Is  also  apparent  that  the  petition 
fails  in  another  respect  to  state  a  cause  of 
action  within  the  Jurisdiction  of  the  district 
court.  Jurisdiction  in  such  cases  is  to  be  de- 
termined by  the  nature  and  extent  of  the  in- 
jury the  petitioner  will  sustain  if  the  writ  is 
not  issued.  This  Is  usually  the  value  of  the 
property  seized.  This  sum  should  be  stated 
in  order  to  comply  with  the  rule  that  the 
Jurisdiction  of  the  court  over  the  subject- 
matter  should  affirmatively  appear  from  the 
face  of  the  petition.  Smith  v.  Horton,  92 
Tex.  21.  46  S.  W.  627;  Ware  v.  Clark,  125  S. 
W.  618.  It  may  be  that  when  an  effort  is 
made  to  enforce  collection  of  this  tax  the 
value  of  the  property  seized,  or  the  damage 
likely  to  result,  will  bring  the  case  within 
the  Jurisdiction  of  the  county  court 

We  shall  not  undertake  to  discuss  the  ques- 
tions raised  in  the  various  assignments  of 
error.  The  tax  collector,  who  is  an  impor- 
tant party  to  this  apq^l,  has  filed  no  briefs, 
and  Marion  county  is  only  a  nominal  party, 
and  for  that  reason  we  dispose  of  the  appeal 
only  on  the  fundamental  objections  refer- 
red to. 

The  Judgment  will  be  reversed,  with  in- 
structions that  the  suit  be  dismissed  unless 
the  petition  Is  so  amended  as  to  cure  the  de- 
fects mentioned.  But  we  do  not  wish  to  be 
understood  as  holding  that  the  petition  is 
sulficlent  in  all  other  respects. 


MURCHISON  V.  MURCHISON.    (No.  1350.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  26,  1914.) 

1.  DiVOBCE  (|  48*)— GBOITNDS— CORDONATIOH. 

Condonation  applies  to  cruelty  and  other 
grounds  of  divorce,  as  well  as  to  adultery ;  the 
only  difference  being  that  an  act  of  cruelty  is 
condoned  only  until  the  particular  act  is  re- 
peated, 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §S  160,  170,  184;    Dec.  Dig,  (  48.»i 

2.  DivoBCE  (I  27*)— Gbourd— Cbdkltt. 

Corporal  pumshment  administered  by  a 
wife  to  her  stepdaughter  was  not  such  cruel 
treatment  of  the  husband  as  entitled  him  to  a 
divorce. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  gj  27,  62-83;  Dec.  Dig.  |  27.*] 

8.  DiVOBCB  ({  49*)— Cbuel  Tbbatiocnt— Coh- 

DONATION. 

Where  a  husband  continued  to  live  with 
his   wife    without  protest  harmoniously   for  a 
considerable   time  after   she  administered   cor- 
poral punishment  to  bis  daughter,  and  without 
;  mentioning  the  fact  to  her,  and  they  separated 
I  not  because  he  was  unwilling  to  live  with  her 
I  as  bis  wife,  but  because  she  was  unwilling  to 
I  longer  live  with  him  as  her  husband,  her  act  in 
I  whipping  the  daughter  was  condoned. 

[Ei.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  ig  171-170;    Dec.  Dig.  f  49.*] 

Appeal  from  District  Court,  Cherokee 
Ck>unty;    L.  D.  Guinn,  Judge. 

Action  by  A-  J-  Murchison  against  Mary 
Murchison  fov  divorce.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
I  rendered. 

!  Norman,  Shook  &  Gibson,  of  Rusk,  for  ap- 
pellant. Perkins  &  Perkins,  of  Rusk,  for  ap- 
pellee. 

I  WILLSON,  C.  3.  This  appeal  la  from  a 
,  Judgment  granting  appellee,  plalntlfT  below, 
a  divorce  from  appellee,  on  the  ground  that 
she  had  been  guilty  of  such  cruel  treatment 
of  him  as  to  render  their  living  together  in- 
supportable. 

Appellant  insists  the  testimony  was  not 
sufficient  to  support  the  Judgment,  and,  as 
we  think  this  contention  must  be  sustained,  it 
will  not  be  necessary  to  consider  other  ques- 
^  tions  made  by  assignments  in  the  briefs; 
i     It  seems  from  the  testimony  that  the  par- 
I  ties  had  been  married  about  two  years  at  the 
I  time  of  the  trial  In  the  court  below.     Elach 
'  of  them  had  been  married  before,  and  appel- 
lant then  bad  a  daughter  about  five  years 
:  old,  and  appellee  bad  five  children  then  IIt- 
j  Ing  with  him — three  sons,  aged,  respectively, 
1 13,  19,  and  22  years,   and  two  daughters. 
I  aged,  respectively,  9  and  11  years.    Testify- 
i  ing  as  witnesses,  the  parties  agreed  they  got 
.  along  together  pleasantly  enough  during  the 
first   six   or   eight   months   following   their 
marriage,    but    that    thereafterwards,    until 
June  23,  1913,  when  they  separated,  they  did 
'  not  always  get  along  together  so  pleasantly. 
According   to  appellee's  account  of  It,   bis 
I  refusal  to  sell  his  home  in  Cherokee  county 
land  move  to  Houston  county,  where  appel- 
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lant's  mother  lived,  and  appellant's  mistreat- 
ment of  his  children,  were  the  causes  of  the 
disagreements  between  them.  According  to 
appellant's  account  of  the  matter,  the  un- 
pleasantness between  them  was  due  to  ap- 
pellee's children's  mistreatment  of  ber  and 
his  refusal  to  do  anything  to  protect  her 
from  such  mistreatment.  The  specific  act  of 
appellant,  relied  upon  as  sufficient  to  sup- 
port the  finding  that  she  bad  been  guilty  of 
such  cruel  treatment  of  appellee  as  to  war- 
rant the  relief  granted  to  appellee,  was  ber 
conduct  In  whipping  appellee's  youngest 
daughter,  Mattle,  three  or  four  weeks  before 
tbe  parties  separated.  According  to  the 
child's  account  of  tbe  incident,  appellant, 
without  cause  for  so  doing,  whipped  her  so 
severely  with  a  peach-tree  limb  about  three 
feet  long  and  as  large  as  the  tip  of  ber  little 
finger,  as  to  cut  a  place  two  or  three  inch- 
es in  length  on  one  of  ber  legs  and  another 
place  about  as  long  on  one  of  ber  bands, 
deep  enough  to  cause  same  to  bleed  profuse- 
ly, and  then  threatened  to  beat  her  to  death 
If  she  told  any  one  about  It  The  child, 
however,  told  appellee  about  tbe  whipping 
administered  to  her  on  the  day  It  occurred, 
and  exhibited  to  blm  the  wounds  she  claimed 
appellant  bad  inflicted  on  her  person.  Ap- 
pellee said  nothing  to  appellant  about  tbe 
matter  during  the  three  or  four  weeks  they 
lived  together  after  the  time  tbe  child  was 
subjected  to  tbe  whipping.  He  gave  as  a 
reason  why  be  did  not  mention  It  to  appel- 
lant that  tbe  child  had  requested  blm  not 
to  let  appellant  know  she  bad  told  him  of  the 
incident.  His  account  of  what  occurred  at 
the  time  they  separated  veaa  as  follows: 

"The  morning:  we  separated  m;  little  son 
spoke  Bomethinc  about  going  to  see  my  married 
daughter,  and  1  just  made  tbe  remark  that  'I 
sorter  look  for  them  over  here  to-day,'  and  my 
■wife  blated  out  that  'she  didn't  want  them  to 
come  over  here ;  that  she  had  somewhere  to 
go.'  Well,  she  never  had  mentioned  going  to 
me.  When  she  said  that— she  had  before  that 
raised  sand  about  them  [his  daughter  and  her 
bnsband]  coming  down  tnere,  and  I  had  said 
nothing,  and  it  raised  my  passion  that  morn- 
ing when  she  said  that,  and  I  walked  out  where 
she  was  on  tbe  galleryand  I  sat  down  and 
commenced  this  way,  'Why  is  it  yon  want  to 
raise  sand  whenever  I  am  looking  for  my  chil- 
dren to  come  to  see  us?'  and  she  sa^s,  'I  never 
done  it,'  and  it  had  not  been  a  minute  since 
she  had,  and  I  says,  'It  has  got  so  lately  that 
yon  treat  my  children  like  dogs,  and  if  I  offer 
to  correct  yours  the  devil  is  to  pay,'  and  she 
jumped  up  and  got  her  bonnet  and  away  she 
went.  I  went  out  there  with  the  full  intention 
of  talking  to  her  about  the  matter,  and  if  she 
bad  not  agreed  to  have  done  better  and  quit  her 
way  of  doing,  I  intended  to  tell  her  she  would 
have  to  hit  the  road,  I  wouldn't  stand  It  any 
longer.  When  I  went  out  on  the  gallery  and 
sat  down  on  the  steps  T  intended  to  have  re- 
ferred to  her  whipping  little  Mattie  if  I  had  had 
a  chance,  if  she  bad  stopped  long  enough.  I 
didn't  speak  to  her  about  it  because  she  broke 
it  off  In  the  abrupt  way  she  did.  She  got  up  and 
left  and  didn't  let  me  finish  the  conversation  I 
started  in  with.  I  was  speaking  to  her  in  a 
kind  manner.  I  went  out  there  to  talk  with 
her  about  the  way  she  was  doing  and  to  tell 
ber  she  would  have  to  make  some  reformation 


or  we  would  have  to  separate,  and  I  intended  to 
tell  her  that  If  she  bad  given  me  time.  J  didn't 
anticipate  that  she  was  going  to  break  nway  so 
suddenly.  She  went  up  to  her  brother's,  who 
was  living  on  my  place.^ 

Appellant  admitted  sbe  wblpped  tbe  cbUd, 
but  denied  she  did  so  without  sufficient  cause, 
and  denied  she  whlpiied  her  so  severely  as  to 
draw  blood  from  her.  And  appellant's  ac- 
count of  what  occurred  at  the  time  sbe  left 
appellee  differed  in  some  respects  from  bis 
account  as  set  out  above.  As,  however,  the 
trial  court  bad  a  right  to  believe  appellee's 
account  and  disbelieve  appellant's,  it  is  not 
worth  while  to  state  tbe  points  of  difference 
between  them.  Appellee  testified  be  whip- 
ped bis  children  "once  In  a  while"  while  ap- 
pellant was  living  with  him,  and  that  on  one 
occasion  after  be  and  appellant  separated  he 
whipped  Mattle  with  a  leather  razor  strop. 

[1-3]  It  seems  that  "tbe  doctrine  of  con- 
donation applies  as  well  to  cruelty  and  other 
grounds  of  divorce  as  to  adultery;  the  dif- 
ference being  that  an  act  of  cruelty  is  con- 
doned only  until  tbe  particular  act  is  re- 
peated." Bingham  v.-  Blngbam,  Itf  S.  W. 
218;  Nogees  v.  Nogees,  7  Tex.  538,  58  Am. 
Dec.  78.  If,  tberefore,  appellant's  conduct  In 
whipping  the  child  was  sucb  cruel  treatment 
of  appellee  as  entitled  blm  to  a  divorce — 
and  we  are  of  the  opinion  It  was  not  (East- 
man V.  Eastman,  7?  Tex.  473,  12  S.  W.  1107 ; 
Jones  ▼.  Jones,  41  S.  W.  413;  Bush  v.  Bnsb, 
103  S.  W.  217)— tbe  relief  be  sought  should 
have  been  denied  blm,'  on  tbe  ground  that 
he  had  condoned  tbe  act  and  it  bad  not 
been  repeated,  nor  had  appellant  thereafter- 
wards  been  guilty  of  other  misconduct.  That 
appellant's  act  In  whipping  tbe  child  was  not 
such  cruelty  toward  appellee  as  rendered 
their  living  together  Insupportable  conclu- 
sively appeared  in  tbe  fact  that  for  three  or 
four  weeks  theteafterwards  they  did  live  to- 
gether without  complaint  on  appellee's  part, 
and  harmoniously  for  aught  shown  in  the 
record  to  tbe  contrary.  And  it  appeared 
from  appellee's  own  testimony  that  be  and 
appellant  did  not  cease  to  live  together  be- 
cause be  was  unwilling  to  longer  live  with 
ber  as  bis  wife,  but  because  she  was  unwill- 
ing to  longer  live  with  him  as  her  husband. 

The  Judgment  will  be  reversed,  and  Judg- 
ment \fill  be  here  rendered  denying  appellee 
tbe  relief  he  sought. 


BTTHLEB  v.  B.  T.  BUREOWES  CO. 
(No.  5330.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  4,  1914.     Rehearing  Denied 

Dec.  23,  1914.) 

1.  CoBPOBATioNs   (§  642*)— Foamow  Cobpo- 

BATIONS— RiOHT     TO     SOB— NOITOOUFUANCE 

WITH  STATXITE. 

A  foreign  corporation  which  contracted  to 
sen  and  install  In  a  building  in  this  state  screen 
doors  and  window  screens  and  performed  the 
contract,  its  agent  doiuK  the  carpenter  work  nec- 
essary to  fit  and  install  them,  was  transacting 
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business  in  the  state,  whether  the  screens  were 
shipped  to  the  purchaser  or  to  the  agent,  and 
henre,  where  it  had  not  obtained  a  permit  to 
transact  business  in  the  state,  it  could  not  sue 
for  the  purchase  price  of  the  screens. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §1  2520-2527;  Dec.  Dig.  §  842. •] 

2.  GOBPORATIONS  (§  642*)— POBEIQN  COBPORA- 

TiONs  —  Right  to  Sub  —  No.ncompliance 

WITH  Statute— "Doing  Business." 

A  single  transaction  is  sufficient  to  consti- 
tute the  transaction  of  business  in  this  state  by 
a  foreign  corporation  not  having  a  permit  to 
transact  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2520-2527 ;   Dec.  Dig.  $  642.* 

For  other  definitions,'  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Business.] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  J.  H.  Clark,  Judge. 

Action  by  the  E.  T.  Burrowes  Company 
against  C.  Buhler.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
cause  dismissed. 

Searcy  &  Browne,  of  San  Antonio,  for  ap- 
pellant. Schleslnger  &  Scblesinger  and  Chas. 
E.  Lee,  all  of  San  Antonio,  for  appellee. 


MOURSUND,  J.  [1]  The  E.  T.  Burrowes 
Company,  a  foreign  corporation,  sued  C.  W. 
Buhler  and  A.  J.  Herrman  in  Justice's  court 
upon  a  written  contract,  reading  as  follows: 

San  Antonio,  Texas,  11/18,  1911. 
Order  for 

Indexed  Dee.  1,  1911. 

Burrowes  Wire  Screens. 
To  the  E.  T.  Burrowes  Co.,  Portland,  Maine, 

U.  S.  A.    A.  J.  Herrmann,  Archt. 
By  C.  W.  Buhler. 
To  be  sent  about  Feby.  Ist. 
To  be  paid  for  by  May  1st,  1912. 

When  screens  are  received  by  purchaser  they 
are  ready  to  be  fitted  to  windows  and  doors.    All 
moldings,  pieces  and  hardware,  as  per  catalogue, 
are  finished  without  extra  charge. 
Price  as  below: 
All  windows  and  doors  on  1st  and  2nd  floors, 
except  screened  porch  2nd  floor. 
C.  B.  14. 
Our  best  work  and  finish  deld.  and  installed  for 
$195.30.  A.  J.  Herrmann,  Archt 

Accepted: 

Salesman:  L.  H.  McDaniels, 

An  appeal  being  taken  by  plaintiff  to  the 
county  court  for  clvU  cases  the  case  was 
tried  In  such  court  without  a  jury,  and  plain- 
tiff adjudged  to  recover  from  Buhler  the 
amount  sued  for,  but  that  It  take  nothing  as 
against  Herrmann.  Buhler  filled  a  written 
denial  of  plaintlfTs  right  to  sue,  the  ground 
being  that  plaintiff  was  a  foreign  corporation 
transacting  business  In  this  state  without  a 
permit  to  do  so  and  without  filing  a  copy  of 
Its  articles  of  Incorporation  with  the  secre- 
tarj-  of  state. 

The  only  question  for  our  decision  Is  wheth- 
er the  court  erred  in  holding  that  plaintiff 
could  maintain  the  suit  The  evidence  upon 
this  issue,  in  addition  to  the  contract  above 
set  out,  is  as  follows:  Lk  H.  McDaniels,  who 
resided  In  San  Antonio,  was  the  agent  for 
plaintiff  at  the  time  he  accepted  the  written 


contract,  and  had  been  such  agent  Id  1910, 
1911,  and  1912.  The  screens  were  sent,  and 
he  Installed  them.  He  did  not  recall  whether 
he  hired  any  one  to  assist  him.  He  always 
ordered  the  window  screens  to  fit  exactly,  so 
that  all  there  was  to  do  was  to  attach  the 
fixtures  to  the  house  and  hang  the  screens, 
but  he  always  ordered  the  doors  too  large,  so 
that  be  could  cut  them  down  and  make  them 
fit  the  opening.  He  sometimes  hired  a  car- 
penter to  cut  them  down  and  sometimes  did 
the  work  himself.  He  had  a  little  carpenter 
shop  out  at  his  house  where  he  did  this  kind 
of  work.  The  business  of  the  plaintiff  Is  the 
manufacturing  of  screens  In  Maine,  and  those 
installed  by  McDanlel  were  there  made  ac- 
cording to  the  measurements  taken  by  him  In 
San  Antonio.  Herrmann,  the  architect  who 
ordered  the  screens  for  Buhler,  testified  that 
the  screens  were  Installed  by  McDaniels,  or 
some  one  for  him;  that  be  had  often  ordered 
Burrowes  screens  and  Mr.  McDaniels  or  some 
one  else  always'  put  them  up;  that  It  was 
sometimes  necessary  to  do  work  on  the 
screens  to  make  them  fit  perfectly.  It  was 
agreed  that  the  E.  T.  Burrowes  Company  is 
a  foreign  corporation.  Incorporated  under 
the  laws  of  Maine,  and  that  It  has  not  filed 
with  the  secretary  of  state  of  the  state  of 
Texas  a  duly  certified  copy  of  Its  articles  of 
Incorporation  and  obtained  a  permit  to  trans- 
act business  In  Texas. 

Appellant  contends  that  appellee  could  not 
maintain  this  suit  in  our  courts,  and  the 
question  arises  whether  the  facts  show  that 
the  transuctioa  out  of  which  this  suit  arises 
constituted  the  transaction  of  business  In  this 
state  or  whether  It  constituted  Interstate 
commerce.  It  Is  clear  that  the  transaction 
constituted  Interstate  commerce,  unless  the 
fact  that  the  screens  were  to  be  installed  al- 
ters the  case.  Appellant  relies  upon  the  case 
of  Smythe  Co.  v.  Ft  Worlii  Glass  &  Sand 
Co.,  105  Tex.  8,  142  8.  W.  1157,  but  In  that 
case  the  contract  was  to  build  three  gas  pro- 
ducers In  this  state  and  there  was  no  preten- 
sion that  they  were  sold  In  a  foreign  state, 
and  the  evidence  showed  that  in  building  the 
same  material  was  used  which  had  been 
bought  In  this  state  and  therefore  In  part, 
at  least,  the  foreign  corporation  was  seeking 
to  recover  for  material,  the  sale  of  which 
was  not  protected  by  the  commerce  clause  of 
the  federal  Constitution.  The  Supreme  Court 
declined  to  express  an  opinion  whether  con- 
tracts for  the  sale  of  machinery  In  another 
state  to  be  Installed  In  this  state  by  the  seller 
are  protected  by  the  said  commerce  clause. 
In  the  case  of  De  Witt  v.  Berger  Mfg.  Co., 
81  S.  W.  334,  the  Court  of  Ovll  Appeals  for 
the  Third  District  held  that  a  foreign  corpo- 
ration, without  complying  with  our  statute, 
could  sue  to  recover  the  price  of  certain 
metal  celling  and  side  walls  shipped  from 
Ohio,  and  the  cost  of  putting  eame  up  in  tills 
state.    The  facts  are  not  fully  stated,  nor  did 
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the  Supreme  Gourt  pass  upon  the  case,  the 
application  for  writ  of  error  having  been  dis- 
missed for  want  of  Jarlsdlctlon.  We  find 
cases  from  other  states  which  hold  that  sales 
of  articles  to  be  installed  in  such  states  are 
nevertheless  protected  by  said  commerce 
cluuse  of  the  Constitution.  See  Flint  & 
Walling  Mfg.  Co.  v.  McDonald,  21  S.  D.  526, 
114  N.  W.  684,  14  L.  R.  A.  673,  130  Am.  St. 
Rep.  735;  MUan  Mill.  Co.  v.  Gorten,  93 
Tenn.  590,  27  S.  W.  971,  26  L.  B.  A.  135. 

We  have  found  a  recent  decision  by  the 
United  States  Supreme  Court  which,  we 
think,  should  govern  us  in  ,  deciding  this 
case.  It  Is  the  case  of  Browning  v.  City  of 
Waycross,  decided  April  6, 1914,  and  reported 
In  233  U.  S.  16,  34  Sup.  Ct.  578,  58  LJ  Ed. 
828.  In  that  case  it  is  held  that  an  agent  for 
a  foreign  corporation,  who  solicited  orders 
for  the  sale  of  lightning  rods  in  another 
state,  received  the  rods,  and  erected  them 
for  such  corporation,  the  price  paid  for  the 
rods  to  the  corporation  including  the  duty 
to  erect  them  without  further  charge,  may 
be  subjected  to  a  municipal  tax  without  vio- 
lating the  commerce  clause  of  the  federal 
Constitution.  The  case  now  being  consid- 
ered by  us  is  very  similar  to  the  case  just 
mentioned.  In  this  case  the  appellee  con- 
tracted to  sell  and  install  screens  for  a  cer- 
tain price,  and  fulfilled  that  contract,  its 
agent  who  solicited  and  received  the  order 
doing  the  carpenter  work  necessary  to  fit  and 
install  the  screens.  The  evidence  does  not 
show  to  whom  the  screens  were  sent,  but  the 
contract  provided  that  "when  the  screens  are 
received  by  the  purcliaser  they  are  ready  to 
be  fitted  to  windows  and  doors."  It  is,  how- 
ever, not  material  whether  they  were  sent 
to  the  purchaser  or  the  agent  The  fact  re- 
mains that  the  foreign  corporation  bound  it- 
self to  put  up  screens  in  this  state,  and  did 
put  them  up. 

[2]  The  evidence  further  shows  that  this 
was  its  regular  way  of  doing  business.  How- 
ever, this  is  not  material,  as  one  transaction 
is  sufficient  to  constitute  the  transaction  of 
business  iu  Uds  state.  Smythe  v.  Ft.  Worth 
Glass  &  Sand  Co.,  supra.  If  a  foreign  corpo- 
ration can,  without  complying  with  our  stat- 
utes, engage  in  the  business  of  putting  up 
screens  in  Texas,  a  business  which  any  car- 
penter can  perform,  it  can  also  sell  all  the 
inaterlal  for  a  house,  ship  it  in  from  another 
state,  and  contract  to  put  it  up  in  this  state, 
keeping  a  force  of  carpenters  and  mechanics 
for  that  purpose.  Nor  can  it  be  contended 
that  the  installation  of  screens  is  such  a  deli- 
cate and  complex  task  that  the  business  of 
selling  them  cannot  be  carried  on  unless  the 
seller  furnishes  experts  to  do  the  work  of 
putting  them  in  place,  so  this  case  does  not 
fall  witliin  the  class  of  cases  upon  which  the 
Supreme  Court  of  the  United  States  declined 
to  express  an  opinion  in  the  Browning  v.  City 
of   Waycross  Case.    We  conclude   that  the 


court  erred  in  holding  that  appellee  could 
maintain  the  suit. 

The  judgment  Is  reversed,  and  the  cause 
dismissed. 


PORTERFIELD  et  ux.  v.  TAYLOR. 

(No.   1349.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  27,  1914.    Rehearing  Denied 

Dec.  17,  1914.) 

1.  Deeds   (f   6*)— Natobe   or   Iksteumbn't— 
Deed  ob  JBxecuioby  Contbact  to  Convex. 

An  instrument  in  form  of  a  deed,  reciting 
that  the  grantors  had  employed  the  grantee  as 
their  attorney  to  prosecute  a  suit  to  recover  the 
land  in  controversy  for  another  and  in  consid- 
eratiou  of  the  faithful  performance  of  the  gran- 
tee's duties,  the  grantors  sold,  etc.,-  one-fourth 
of  whatever  sum  might  be  realised  out  of  and 
collected  in  the  cause  together  with'  one-fourth 
of  all  rents  and  appurtenances  thereto  pertain- 
ing, recovered  by  the  grantors  in  the  suit  and 
assigned  and  transferred  a  one-fourth  interest 
in  thei  cause  of  action,  etc.,  constituted  a  pres- 
ent conveyance  of  one-fourth  of  the  grantors' 
legal  title  in  the  land,  and  not  an  executory 
contract  to  convey. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  6;   Dec.  Dig.  §6.*] 

2.  Trusts  (8  103*)— Creation— Enforcement. 

Where  a  widow,  having  Conveyed  her  home- 
stead to  her  son,  after  marriage,  employed  aa 
attorney  to  recover  the  laud,  executing  with 
her  husband  a  deed  to  a  one-lourth  interest  in 
the  cause  of  action  and  without  the  attorney's 
knowledge  obtained  from  the  son  a  reconvey- 
ance, she  held  an  undivided  one-fourth  of  the 
land  as  the  attorney's  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  !  154 ;  Dec.  Dig,  g  103.*] 

3.  Pabtition  (S  16*)— Interest  in  Pbopebtt. 

Where  a  client  held  a  one-fourth  interest 
in  certain  land  as  her  attorney's  trustee,  such 
title  was  sufficient  to  enable  him  to  maintain 
partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  62 ;  Dec.  Dig.  §  16.*] 

Appeal  from  District  Court,  Smith  Coun- 
ty;  R.  W.  Simpson,  Judge. 

Suit  by  H.  L.  Taylor  against  G.  M.  Por- 
terfleld  and  wife.  Decree  for  complainant, 
and  defendants  appeal.    AfSrmed. 

Fitzgerald,  Butler  &  Bulloch,  of  Tyler,  for 
appellants.  Lasseter  &  Mcllwaine,  of  Tyler, 
for  appellee. 

WILLSON,  O.  J.  This  suit  was  brought 
by  appellee  against  appellants  to  partition 
31  acres  of  land  in  Smith  county.  Appellee 
alleged  that  he  owned  a  one-fourth,  and  that 
appellants  owned  a  three-fourths,  undivided 
interest  in  the  land. 

From  testimony  heard  on  the  trial.  It  ap- 
peared that  prior  to  August,  1912,  Mrs.  Por- 
terfleld,  then  Mrs.  Senter,  a  widow,  conveyed 
the  land  to  her  son  H.  B.  Senter.  After  she 
married  Porterfleld,  she,  Joined  by  him,  em- 
ployed appellee  to  represent  her  as  an  at- 
torney at  law  in  a  suit  afterwards  com- 
menced in  the  district  court  of  Smith  coun- 
ty to  cancel  and  annul  her  deed  to  Senter 
(on  the  ground,  it  seems,  that  the  consider- 
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ation  therefor  had  failed),  and  for  damages. 
Before  the  cause  was  reached  for  trial  Mrs. 
Porterfleld  and  Senter,  without  the  knowl- 
edge or  consent  of  appellee,  effected  a  com- 
promise thereof,  by  the  terms  of  which  Sen- 
ter was  to  reconvey  the  land  to  Mrs.  Porfer- 
field  and  the  suit  was  to  be  dismissed.  The 
land  was  reconveyed  to  Mrs.  Porterfleld  In 
compliance  with  the  agreement,  and  appel- 
lants In  writing  requested  the  clerk  to  dis- 
miss the  suit.  It  was  not  dismissed,  how- 
ever. Instead,  appellee,  having  learned  of 
the  compromise  effected  by  his  clients,  Inter- 
vened therein  and  sought  Judgment  for  a 
part  of  the  land,  on  the  ground  that  appel- 
lants had  conveyed  to  him  a  one-fourth  un- 
divided interest  in  the  cause  of  action  in  con- 
sideration of  his  services  as  their  attorney  in 
the  suit.  Without  notice  of  any  kind  to  ap- 
pellants of  the  intervention  by  appellee,  or 
knowledge  thereof  on  their  part,  the  suit  was 
tried  February  21,  1912,  and  Judgment  was 
therein  rendered  In  appellee's  favor  against 
appellants  for  a  one-fourth  undivided  inter- 
est In  the  land.  Afterwards  this  suit  was 
brought  for  a  partition,  as  stated.  Appel- 
lee contended  In  this  action,  as  be  did  In  his 
Intervention  in  the  suit  against  Senter,  that 
appellants  by  a  written  instrument  duly  ex- 
ecuted by  them,  dated  August  2,  1911,  had 
conveyed  to  him  a  one-fourth  undivided  Inter- 
est In  the  land.  The  instrument  was  as  fol- 
lows: 

"The  State  of  Texas,  County  of  McT.iennan. 
Know  all  men  by  these  presents,  that  I,  Mrs. 
Q.  A.  Porterfield,  joined  by  my  husband,  G.  M. 
Porterlield,  for  and  in  consideration  of  legal 
services  rendered  and  to  be  rendered  me  by 
H.  L.  Taylor,  attorney  at  law,  Waco,  Texas, 
and  the  prosecution  of  a  suit  pending  in  the 
district  court  of  Smith  county,  Texas,  styled 
Mrs.  Q.  A.  Porterfield  et  al.  v.  H.  B.  Senter, 
a  suit  for  the  cancellation  and  rescission  of  a 
deed,  and  for  damages,  as  is  more  fully  shown 
by  plaintiff's  original  petition  filed  therein,  have 
this  day  and  do  by  these  presents  constitute 
and  appoint  said  H.  Ia  Taylor  my  attorney  at 
law  and  in  fact  and  employ  him  to  collect  any 
and  all  monies  growing  out  of  and  incident  to 
the  prosecution  of  said  cause  in  said  court  pend- 
ing and  to  do  any  and  all  acts  in  the  premises 
and  adjudication  of  said  cause  and  to  prosocute 
said  claim  at  law  to  all  courts  having  jurisdic- 
tion to  same;  and  we  do  hereby  authorize  my 
said  attorney  to  compromise,  settle  and  receipt 
in  our  names  for  all  amounts  that  may  be 
due  us  from  said  defendant  H.  B.  Senter;  and 
we  hereby  agree  and  bind  ourselves  that  we 
wilt  carry  on  no  nejcotiations  of  any  kind  with 
reference  to  the  settlement  of  this  cause  of  ac- 
tion; and  further  agree  that  the  said  Taylor 
shall  have  the  full  and  exclusive  power  and 
authority  to  compromiae  or  otherwise  settle 
said  cause  of  action. 

"In  consideration  of  the  faithful  performance 
of  the  duties  imposed  upon  him  as  our  attorney 
in  said  styled  cause,  we  hereby  sell,  convey,  as- 
sign and  transfer,  and  agree  to  pay  and  deliver 
to  said  Taylor,  one-fourth  of  whatever  sum 
may  be  realized  out  of  and  collected  In  said 
cause  from  said  defendant,  together  with  one- 
fourth  of  all  rents  and  appurtenances  thereto 
pertaining,  recovered  by  as  from  the  defendant 
H.  B.  Senter  through  compromise  or  judgment 
of  the  court ;  and  we  do  hereby  assign  and 
transfer  a  one-fourth  interest  in  said  cause  of 
action,  subject,  however,  to  this  agreement,  that 


the  plaintiffs  herein  agree  to  pay  for  three- 
fourths  of  all  the  expenses  incident  to  the  trial 
of  this  cause.  And  the  said  Taylor  agrees  to 
pay  the  remaining  one-fourth  of  said  costs. 

"This  instrument  was  executed  after  the 
above  suit  was  filed  on  this  the  2d  day  of 
August,  1911.  Mrs.  Anna  Porterfield. 

"G.  M.  Porterfleld." 

Attached  to  the  instrument  was  a  certtfl- 
cate  as  follows: 

"The  State  of  Texas,  County  of  McLennan. 
Before  me,  the  undersigned  notary  pnblic  in 
and  for  McLennan  county,  Texas,  on  this  day 
personally  appeared  Mrs.  Q.  A.  Porterfield  and 
G.  M.  Porterfield,  known  to  me  to  be  the  per- 
sons whose  names  are  subscribed  to  the  fore- 
going instrument,  and  acknowledged  to  me  that 
they  executed  the  same  for  the  purposes  and 
consideration  therein  expressed.  Given  under 
my  hand  and  seal  of  office  this  the  2d  day  of 
August,  1911. 

"J.  W.  Taylor,  Jr., 

"Notary  Public  McLennan  County,  Texas." 

Appellants  contended  that  the  Instrument 
Just  set  out  was  a  forgery;  that  they,  nor 
either  of  them,  never  dther  executed  or  ac- 
knowledged the  execution  of  same.  The  con- 
tention, however,  was  determined  against 
them ;  the  Jury  finding  on  special  issues  sub- 
mitted to  them  that  appellants  did  execute 
and  acknowledge  the  execution  of  the  In- 
strument. Appellants  further  contended  that, 
if  the  instrument  was  executed  and  acknowl- 
edged by  them  as  It  purported  to  have  been. 
It  nevMiihelesB  did  not  operate  to  pass  an  in- 
terest In  the  land  to  appellee,  because  it  ap- 
peared to  be  merely  an  executory  contract, 
and  as  such  was  not  enforceable  because, 
as  they  averred,  the  land  at  the  time  the  in- 
strument purported  to  have  been  made  was 
their  homestead,  and  because  U  it  was  not 
their  homestead  It  was  part  of  Mrs.  Por- 
terfleld's  separate  estate,  and  the  execution 
of  the  Instrument  did  not  appear  to  have 
been  acknowledged  by  her  in  the  way  neces- 
sary to  bind  her.  On  pleading  and  testimony 
authorizing  It  the  Jury  found  that  the  no- 
tary who,  according  to  the  face  of  the  cer- 
tificate, took  her  acknowledgment,  "showed 
the  contract  to  Mrs.  Anna  Porterfleld,  and 
then  and  there  fully  explained  the  same  to 
her  on  an  examination  privily  and  apart 
from  her  husband  G.  M.  Porterfield,  and  Mrs. 
Porterfleld  on  said  examination  acknowledg- 
ed to  the  notary  that  the  same  was  her  act 
and  deed,  that  she  had  willingly  signed  the 
same,  and  that  she  wished  not  to  retract  It." 

On  findings  made  as  stated  and  testimony 
heard  by  him,  the  court  rendered  Judgment 
for  appellee  for  a  one-fourth  undivided  In- 
terest In  the  land,  and  directed  a  sale  there- 
of for  the  purpo!;e  of  making  a  partition  be- 
tween him  and  appellants. 

Opinion. 

[1]  The  contention  made  by  appellants,  that 
the  Instrument  set  out  In  the  statement  above 
should  be  construed  to  have  been  an  ex- 
ecutory and  not  an  executed  contract,  should, 
we  think,  be  overruled. 

For  the  consideration  recited  ther^n  the 
Instrument  purported  to  assign  and  trans- 
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fer  to  appellee  a  one-fourth  Interest  In  appel- 
lants' "cause  of  action"  against  Senter,  and 
we  see  no  reason  why  It  should  not  be  held 
to  have  had  that  effect  at  the  time  it  was 
delivered  to  him. 

That  appellants  had  a  "cause  of  action" 
against  Senter,  and  that  that  cause  of  action, 
In  part  at  least,  was  based  on  a  right  existing 
in  them  to  recover  the  land  Mrs.  Porterfleld 
had  conveyed  to  Senter,  Is  not  questioned  In 
the  record  before  us.  By  virtue  of  the  as- 
signment appellee  became,  Jointly  with  ap- 
pellants, the  owner  of  that  right  Had  the 
suit  commenced  to  enforce  the  right  been 
prosecuted  to  a  Judgment  in  appellants'  favor 
for  the  land,  the  cause  of  action  would  have 
become  merged  in  the  Judgment,  and  appel- 
lants and  appellee  would  have  owned  the 
Judgment  Jointly,  as  they  did  the  right  on 
which  it  was  based.  20  A.  &  E.  Enc.  Law, 
p.  599. 

The  transaction  between  the  parties  in  that 
event,  we  think,  in  legal  effect  would  not  be 
unlike  the  ordinary  one  whereby  the  owner 
of  a  right  to  land  erldeuced  by  a  certificate 
contracts  with  another  to  locate  it  on  their 
Joint  account  In  cases  of  that  kind  it  is 
held  that  when  the  legal  title  to  the  land 
vests  in  the  owner  of  the  certificate  he  holds 
as  trustee  to  the  extent  of  the  interest  of  the 
other  party.  Stieler  v.  Hooper,  66  Tex.  354, 
1  S.  W.  317;   Doss  v.  Slaughter,  53  Tex.  237. 

[I,  S]  We  see  no  reason  why  appellants,  be- 
cause they  acquired  the  legal  title  to  the 
land  by  compromise  with  instead  of  by  a 
Judgment  against  Senter,  should  not  be  treat- 
ed as  holding  a  one-fourth  Interest  therein 
as  trustee  for  appellee.  If  they  held  in  that 
capacity,  then  appellee  had  a  right  to  main- 
tain his  suit  for  a  partition  against  them 
(Sutton  V.  Sutton,  39  Tex.  549);  and  we  think 
the  fact  that  the  land  was  Mrs.  Porterfleld's 
homestead  and  a  part  of  her  separate  estate 
at  the  time  she  conveyed  it  to  Senter  was  not 
an  answer  to  the  suit;  for  at  the  time  she 
dealt  with  api)ellee  the  title  was  not  In  her, 
but  was  in  Senter,  who  then  had  possession 
of  the  land. 

The  Judgment  Is  affirmed. 


BRAT  et  al.  v.  SEWALL  et  al.    (No.  371.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Dec  10,  1914.) 

1.  HomaAOES  (g  561*) —Actions  for  Dkfi- 

CIBNCT— SUITICISNCT   OV  AnSWEB. 

In  an  action  on  promissory  notes  secured 
by  a  deed  of  trust  for  a  deficiency  remaining 
after  foreclosure  of  the  deed  of  trust,  an  answer 
by  certain  defendants,  alleging  facts  as  to  collu- 
sion between  plaintiff  and  another  defendant  al- 
leged to  have  assumed  payment  of  the  notes, 
held  subject  to  some  of  the  special  excoptions 
for  immateriality,  indefiniteness,  and  insuffi- 
ciency, which  were  sustained  by  the  trial  court. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1609-1621 ;    Dec.  Dig.  g  561.*] 


2.  Appeai,  and  Ebbob  (S  737*)— Assionmbnts 

OF   EbROB— iNCLTJDINO    EbBOBB   IK    ONE  AS- 
SIONUENT. 

Where  the  spedal  exceptions  to  an  answer 
each  presented  various  qnestions  of  law,  but  the 
assignments  of  error  complaining  of  the  sustain- 
ing of  the  various  exceptions  were  grouped, 
they  could  not  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3030-3032;  Dec  Dig. 
i  737.*] 

3.  Appeal   and   Ebbob    (§   742*)  —  AssiON- 
MENTS  OF  Ebbob  —  Sofficienct  of  State- 

UKNT  AGCOMPANTINO  ASSIONUENTS. 

Where  the  statement  accompanying  as- 
signments of  error  complaining  of  tlie  sustaining 
of  special  exceptions  to  the  answer  did  not  re- 
fer to  the  transcript,  was  not  germane  to  the 
proposition  under  the  assignments,  and  nowhere 
pointed  out  the  part  of  the  answer  to  which 
the  exceptions  referred,  nor  set  out  or  gave  the 
substance  of  the  exceptions  so  as  to  show 
that  they  presented  a  single  proposition  of  law, 
the  brief  did  not  conform  to  the  rules. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3000;   Dec.  Dig,  $742.*] 

Error  from  District  Court  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  Campbell  Sewall  and  others 
against  John  W.  Bray  and  others.  Judgment 
for  plaintiffs,  and  defendants  Bray  and  wife 
bring  error.    Affirmed. 

Atkinson,  Graham  Sc  Atkinson,  of  Houston, 
for  plaintiffs  in  error.  Campbell,  Sonfield, 
SewaU  &  Myer,  of  Houston,  for  defendants  in 
error. 

WAI/THALL,  J.  [1]  On  October  3,  1912, 
Campbell  SewaU  brought  this  suit  in  the  dis- 
trict court  of  Harris  county,  Tex.,  against 
Frost  Seastrunk,  John  W.  Bray  and  wife, 
Irma  V.  Bray,  et  al,  to  recover  a  balance  due 
on  two  promissory  notes  of  $5,0(X)  each,  de- 
scribed in  the  petition.  He  alleged  that  he 
had  acquired  said  notes  from  J.  J.  Sweeney, 
without  recourse;  that  said  notes  were  se- 
cured by  a  trust  deed  on  certain  property  in 
Houston;  that  he  bad  foreclosed  said  trust 
;deed  and  bought  in  said  property;  and  that 
there  remained  an  unpaid  balance  due  of  $2,- 
168.30  for  which  he  prayed  Judgment  which 
included  interest  and  attorney's  fees.  De- 
fendants Bray  and  wife,  in  their  answer,  ad- 
mitted the  execution  of  the  notes;  admitted 
that  Frost  Seastrunk  had  executed  the  notes 
to  them,  and  that  they  had  transferred  them 
to  Sweeney,  and  stated  that  in  August  1911, 
Seastrunk  had  sold  the  property  described 
and  embraced  in  the  deed  of  trust  to  R.  G. 
Boon,  and  that  Boon  had  conveyed  same  to 
L.  P.  Scarborough,  who  had  assumed  the 
payment  of  said  two  notes,  includlog  Interest 
and  that  on  September  6,  1911,  said  Scarbor- 
ough, for  a  valuable  consideration,  executed 
a  written  option  contract  to  Bray,  and  de- 
posited it  in  escrow  by  which  Bray  acquired 
the  right  to  repurchase  said  property  from 
Scarborough  at  any  time  before  12  o'clock 
on  the  2Sth  of  February,  1912,  upon  the  pay- 
ment by  Bray  to  Scarborough  of  $1,260  In 


•For  other  casac  se«  same  topic  and  section  NUMBBK  In  Dee.  Dig.  A  Am.  Dig-  Key-No.  Series  ft  Kap'r  IndcxM 


Digitized  by 


Google 


798 


171  SOUTHWESTERN  BEPORTEB 


CTex. 


cash  wltb  Interest,  and  on  the  further  consid- 
eration that,  at  the  time  said  Bray  exercised 
his  option,  he  should  reimburse  Scarborough 
for  any  expense  Incurred  by  him  on  said 
property,  including  any  interest  he  had  paid 
on  said  two  notes.  It  was  further  alleged 
that,  after  Scarborough  had  secured  the  deed 
to  said  property  and  executed  said  option 
contract  to  Bray,  he  brought  suit  against  a 
railway  company  for  damages  to  the  prop- 
erty, included  in  the  deed  of  trust,  and  that, 
while  said  action  was  pending,  he  was  ad- 
vised that  Bray  claimed  said  land  by  reason 
of  the  said  option  deed,  and  that  Bray  was 
going  to  exercise  his  option,  and  that  Scar- 
borough claimed  that  any  damage  recovered 
in  the  suit  against  the  railway  company  did 
not  belong  to  Bray,  and  that  said  suit  was  in 
the  hands  of  his  attorneys.  The  answer  of 
Bray  and  wife  further  alleged  that  said  deed 
in  escrow  did  not  reserve  to  said  Scarborough 
the  said  claim  for  damages  against  said  rail- 
way, and  that'one  of  Scarborough's  attorneys 
undertook  to  withdraw  said  deed  from  the 
escrow  deposit  and  substitute  another  deed, 
which  he  (Bray)  refused  to  accept,  and  de- 
manded that  the  original  deed  be  returned, 
which  was  done,  and  that  Bray  exercised  hia 
option  to  repurchase  the  said  property,  and 
paid  the  purchase  price  required.  Bray's  an- 
swer further  alleged  that  said  Scarborough 
failed  to  pay  said  interest  on  said  two  notes 
in  order  to  prevent  the  said  Bray  from  ex- 
ercising bis  said  option,  and  that  plaintiff 
was  Induced  by  said  Scarborough  to  acquire 
said  notes  from  Sweeney,  in  order  to  com- 
pel him  (Bray)  to  pay  the  10  per  cent,  attor- 
ney's fees,  provided  in  the  said  notes,  and 
that  when  he  (Bray)  learned  that  plaintiff 
had  bought  said  notes  he  then  tendered  In 
cash  to  the  attorneys  for  Scarborough  and 
plaintiff  the  Interest  due  on  said  notes,  which 
they  refused  to  accept.  Bray  further  alleged 
that  Scarborough  and  his  attorneys  were  act- 
ing with  plaintiff  and  used  his  name  for  the 
purpose  of  preventing  him  (Bray)  from  exer- 
cising his  said  option;  that  the  Interest  on 
said  notes  was  due  on  February  4,  1912;  that 
plaintiff  purchased  said  notes  on  the  6th  day 
of  February,  1912;  and  that  at  the  time  of 
the  purchase  of  said  notes  Sweeney  had  not 
declared  said  notes  due  on  account  of  the 
failure  to  pay  the  Interest,  when  It  became 
due;  that  plaintiff  paid  to  Sweeney  all  the 
Interest  due  on  said  notes;  and  that,  when 
plaintiff  got  possession  of  said  notes,  he  at 
once  declared  them  due  for  failure  to  pay 
the  interest  when  due;  and  that  because  of 
plaintiff's  relationships  with  him  (Bray)  plain- 
tiff was  not  authorized  to  declare  said  notes 
due;  and  that  any  attempt  to  accelerate  the 
maturity  of  said  notes  was  Inequitable,  un- 
just, and  did  not  have  the  effect  to  mature 
same.  It  was  further  alleged  that  plaintiff 
called  on  the  trustee  in  the  deed  to  act  In 
foreclosing  the  deed  of  trust,  and  that,  on  his 
refusing  to   do   so,  appointed   a  substitute 


trustee  who  sold  said  property  without  Itnowl- 
edge  of  him  (Bray),  and  that  said  property 
was  bought  in  at  said  sale  by  plaintiff.  De- 
fendant Bray  further  alleged  that,  by  reason 
of  the  facts  stated,  the  said  notes  were  not 
due  when  the  sale  under  said  deed  of  trust 
was  made ;  that  said  property  was  premature- 
ly sold,  and  defendant  asked  that  sale  be  set 
aside  and  the  suit  abated. 

By  supplemental  petition,  plaintiff  interpos- 
ed a  general  demurrer,  and  17  special  excep- 
tions to  the  answer  of  defendants  Bray  and 
wife.  The  special  exceptions  were  to  the  effect 
that  the  answer  was  too  general  and  not  suf- 
ficiently specific  to  put  plaintiff  upon  notice 
or  advise  him  of  what  defendants  would 
undertake  to  prove  in  support  thereof,  and 
were  largely  conclusions  and  not  facts;  that 
It  was  immaterial  to  any  Issue  in  the  case 
.whether  Scarborough  assumed  the  payment 
of  the  two  notes  sold  to  Sweeney,  no  copy 
being  attached  and  no  facts  alleged  further 
than  mere  conclusion  of  the  pleader  to  show 
whether  the  payment  of  said  Sweeney  notes 
was  assumed  by  Scarborough  or  not;  and 
that  It  was  immaterial,  so  far  as  plaintiff 
was  concerned,  whether  Scarborough  assum- 
ed or  was  obligated  to  defendants  to  pay 
said  notes  or  not;  that  it  affirmatively  ap- 
peared from  the  answer  that  plaintiff  was 
In  no  way  responsible  for  Scarborough's  fail- 
ure to  pay  the  interest  on  said  notes;  and 
that  the  allegation  of  such  assumed  duty  was 
no  defense  to  plaintiffs'  cause  of  action;  that 
Exhibit  A,  attached  to  defendants'  answer 
and  made  a  part  thereof,  shows  that  it  was 
optional  with  Scarborough  to  pay  said  in- 
terest Just  as  It  was  optional  with  defendant 
Bray  to  take  said  property;  and  that  the 
answer  did  not  show  that  plaintiff  was  in 
any  way  responsible  for  the  default  of  either 
Scarborough  or  Bray;  that  It  was  imma- 
terial that  Bray  did  not  know  the  semian- 
nual interest  had  not  been  paid  on  said 
notes;  and  that  the  facts  stated  In  the  an- 
swer did  not  excuse  Bray  from  the  payment 
of  the  interest  or  see  that  Scarborough  had 
done  so;  that  the  allegation  of  tender  of  the 
interest  by  defendants  to  plaintiff  are  tnsuf- 
flclent  as  to  date  of  tender,  amount  of  ten- 
der, and  the  answer  does  not  show  actual 
payment  Into  court  of  any  Interest  or  prin- 
cipal, and  no  offer  Is  made  to  abide  the  re- 
sult of  the  controversy  and  make  good  the 
alleged  tender  and  thus  prevent  the  plaintiff 
declaring  said  notes  due  and  proceeding  to 
foreclose  his  lien  on  the  property ;  that  the 
answer  does  not  show  that  the  purchase  of 
said  notes  by  plaintiff  was  in  any  respect  for 
the  use  or  benefit  of  defendants;  that  the  an- 
swer shows  that  defendant  was  a  resident 
of  the  county  in  which  the  property  was  sit- 
uated, on  which  a  foreclosure  of  the  lion 
was  made,  and  no  necessity  Is  imposed  upon 
plaintiff  by  law  to  notlfj'  defendant  personal- 
ly of  said  foreclosure  sale;  that  the  defenses 
pleaded  in  the  answer  constitute  no  defeoae 
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to  plaintiffs'  suit  for  tbe  unpaid  balance  of 
said  two  notes,  but  Is  a  collateral  attack  up- 
on the  sufficiency  of  tbe  sale  of  said  property 
by  tbe  trustee  under  the  deed  of  trust  The 
'  several  exceptions  asked  that  tbe  several  im- 
material matters  pointed  out  be  stricken  out 
We  have  stated  only  tbe  substance  of  a  few 
of  tbe  special  exceptions,  but  possibly  enough 
to  show  several  of  the  issues  of  law  present- 
ed. The  general  demurrer  was  by  the  court 
overruled ;  but  the  17  special  exceptions  were 
all  sustained,  dnd  the  defendants  declining 
to  amend,  even  to  tbe  extent  of  eliminating 
the  Immaterial  matter,  Judgment  was  entered 
for  plaintiff,  from  which  this  writ  of  error 
is  prosecuted. 

[t,  3]  No  motion  for  a  new  trial  appears 
In  the  record,  but  defendants  Bray  and  wife 
file  assignments  of  error,  numbered  first  sec- 
ond, third,  fourth,  fifth,  and  sixth.  Assign- 
ments of  error  numbered  1  and  2  are  grouped 
and  complain  of  the  action  of  tbe  court  in 
sustaining  tbe  17  special  exceptions  to  tbe 
answer.  The  assignments  do  -  not  copy  the 
exceptions,  nor  state  specifically  to  .what 
part  of  the  answer  the  exceptions  refer. 

Assignments  numbered  third,  fourth,  fifth, 
and  sixth  are  also  grouped  and  unnumbered, 
and,  while  each  of  said  assignments  complain 
of  the  action  of  the  trial  court  In  sustaining 
the  17  special  exceptions  to  the  original  an- 
swer, tbe   various  exceptions  each  present 
various  Questions   of   law,   and  cannot   be 
grouped  so  as  to  show  a  single  proposition. 
In  our  opinion,  the  brief  filed  by  plaintiffs 
In  error  does  not  cpnform  to  the  rules  for 
briefing  cases.    Tbe  assignments  are  entirely 
too  general  In  complaining  of  the  action  of 
tbe  court  In  sustaining  the  17  special  excep- 
tions to  their  original  answer.    While  many 
of  the  exceptions  contain  in  part  repetitious 
ot  other  exceptions,  they  each  present  various 
questions  of  law,  and  point  out  much  im- 
material matter,  and  ask  that  same  be  strick- 
en out    The  statement  following  the  proposi- 
tion under  the  first  and  second  assignments 
of  error,  which  are  grouped,  does  not  refer 
to  tbe  transcript,  and  In  our  opinion  Is  not 
germane  to  the  proposition,  and  there  Is  no 
statement  under  the  assignment  pointing  out 
tbe  part  of  the  answer  to  which  the  ezcep< 
tlon  refers,  or  setting  out  or  giving  the  sul>- 
stance  of  plaintiffs'  exceptions,  so  as  to  show 
tbat  the  exceptions  present  a  single  proposi- 
tion of  law.     Each  exception  presents  a  dif- 
ferent ground  of  objection,  and  each  raises 
distinct    questions    of   law    and    cannot    be 
grouped,  except  those  that  reiterate  the  same 
proposition.     Tbe  same  criticism  applies  to 
tbe  third,  fourth,  fifth,  and  sixth  assignments 
of    error.     We  think  several  of  defendants' 
exceptions  should  have  been  sustained  and 
much  of  the  immaterial  matter  found  in  de- 
fendants' answer  should  have  been  stricken 
out,  which  defendants  in  the  action  refused 
to    do.     It  could  serve  no  purpose  to  point 


them  out  here.  We  have  stated  the  issues 
fully,  so  that  the  points  of  objection  to  tbe 
answer  and  to  tbe  Immaterial  matter  con- 
tained in  tbe  answer,  raised  and  pointed  out 
by  the  exceptions,  could  be  seen  without  the 
necessity  of  discussing  them  severally.  We 
think  the  court  was  not  in  error  In  rendering 
Judgment  for  plalntifT. 
Judgment  Is  afiirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 

TEXAS  V.  MATHEWS.    (No.  1338.) 
(Court  of  CivU  Appeals  of  Texas.    Texarkana. 

Oct  22,  1914.) 
Afpbai,  ANn  Ebbok  (§  263*)— Qttestions  R*- 
viEWABLa— Refusal  or  I nstbuotions— Ex- 
ceptions. 
_  Refusal  of  special  oeguested  charges  is  not 
reviewable,  unless  exceptions  were  reserved  to 
the  refusal  as  required  by  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  §§  151^-1523,  1525-1632; 
Dec.  big.  i  2e3.*] 

Appeal  from  Cherokee  County  Court;  C.  F. 
Gibson,  Judge. 

Action  by  Giles  Mathews  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AtBrmed. 

Marsh  &  Mcllwalne,  of  Tyler,  for  appellant 
Perkins  &  Perkins,  of  Rusk,  for  appellee. 

HODGES,  J.  This  suit  was  instituted  by 
the  appellee  against  the  appellant  to  recover 
damages  for  killing  and  injuring  certain  ani- 
mals by  one  of  the  appellant's  trains  at  a 
public  road  crossing.  A  trial  before  a  Jury 
resulted  in  a  verdict  In  favor  of  the  appellee 
•for  $400. 

There  are  but  two  assignments  of  error 
presented,  both  of  which  complain  of  the  re- 
fusal of  the  court  to  give  special  charges  re- 
quested by  the  defendant  below.  The  record 
does  not  show  that  any  exceptions  were  re- 
served to  the  refusal  of  the  court  to  give  these 
charges,  as  Is  now  required  by  statute.  The 
law  regulating  such  proceedings  was  fully 
stated  and  discussed  in  Railway  Co.  v.  Wad- 
sack,  166  S.  W.  42. 

There  appearing  no  fundamental  errors 
that  would  Justify  a  reversal  of  tbe  case,  tbe 
judgment  is  aflJrmed. 


ST.  LOUIS,  S.  P.  &  T.  RT.  CO.  v.  TUDLB 

etal.    (No.  1206.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Nov.  18,  1914.     Rehearing  Denied  Dec. 

3,  1914.) 

Appeai.  ANn  Ebbob  ($  79*)— Juoqments  Ap- 
pealable—"Final  JUDOMENT." 

A  judgment  which  did  not  dispose  of  a 
party  to  the  suit  is  not  a  "final  judgment"  and 
no  appeal  therefrom  will  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  484-493;   Dec.  Dig.  g  79.* 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment.] 
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Appeal  from  District  Ooart,  OiByson  Coun- 
ty;    W.  M.  Peck,  Judge. 

Action  between  James  Tudle  and  others 
and  the  St.  Louis,  San  Francisco  &  Texas 
Railway  Company.  There  was  a  Judgment 
for  the  former,  and  the  latter  appeals.  Ap- 
peal dismissed. 

Andrews,  Ball  &  Streetman,  of  Ft  Worth, 
and  Head,  Smith,  Maxey  &  Head,  of  Sher- 
man, for  appellant.  J.  L.  Cobb  and  Jones 
&  Hassell,  all  of  Sherman,  for  appellees. 

LBVT,  J.  The  Judgment  in  this  case  does 
not  dispose  of  Hallie  Tudle,  who  was  a  party 
to  the  suit.  As  there  is  no  final  Judgment, 
as  we  conclude,  this  court  would  have  no 
Jurisdiction  to  entertain  the  appeal.  Davis 
V.  Martin,  15  Tex.  Civ.  App.  62,  63  S.  W.  699. 

Appeal  dismissed.    * 


CHAVEBS  et  al  v.  HENDERSON. 

(No.  1339.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Oct,  16,  i!B14.) 

Loos  AND  lioooina  (t  3*)— Convetancb  or 

Standing  Timbek— Fobfbitdbe. 

An  instrument  conveying  standing  timber 
on  described  land,  giving  the  purchaser  five 
years  within  which  to  cut  and  remove  the  tim- 
ber, and  providing  for  the  extension  of  the  time 
on  the  purchaser's  first  removing  timber  from  the 
part  of  the  land  the  vendor  wishes  to  use  for 
farming,  does  not  create  an  interest  in  land, 
and  the  timber  not  removed  within  the  time  is 
forfeited,  where,  before  the  expiration  of  the 
time,  the  vendor  gave  notice  where  to  cut,  and 
the  purchaser  failed  to  cut  the  timber. 

[Ed.  Note.— For  other  cases,  see  Lors  and 
Logging,  Cent.  Dig.  §f  6-12 ;   Dec.  Dig.  S  3.»] 

Appeal  from  District  Court,  Marion  Coun-' 
ty;    H.  F.  O'Neal,  Judge. 

Action  by  Henry  Chavers  and  another 
against  Clark  Henderson.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Reversed 
and  rendered. 

April  6,  1908,  appellant  Chavers,  who 
owned  a  tract  of  160  acres  of  land  in  Marion 
county,  sold  the  pine  and  gum  timber  meas- 
uring more  than  12  inches  at  the  stump  on 
135  acres  thereof  to  one  John  Spearman.  The 
contract  of  sale  was  in  writing,  but  it  was 
not  copied  into  the  record  on  this  appeal. 
However,  from  findings  made  by  the  court 
below  it  appears  that  Spearman  undertook 
to  remove  the  timber  from  the  laud  within 
five  years  from  the  date  of  the  contract,  but 
that  it  was  understood  and  agreed  between 
him  and  Chavers  that  the  time  for  the  re- 
moval of  the  timber  should  be  extended  if 
he  (Spearman)  should  first  cut  off  the  tim- 
ber on  the  part  of  the  land  "Chavers  wanted 
to  clear  up  and  put  into  a  state  of  cultiva- 
tion." It  seems  that  Spearman  was  unable 
to  pay  for  the  timber  as  he  had  agreed  to, 
and  induced  one  Rhyne  to  advance  for  him  to 
Chavers  the  purchase  price  of  the  land.  To 
secure  Rhyne  in  the  sum  so  advanced,  by 


agreement  of  the  parties  Chavers  conv^ed 
the  timber  to  Bhyne  by  a  deed  dated  June 
15,  1911,  as  follows: 

"Know  all  men  by  these  presents  that  Henry 
Chavers,  of  the  county  of  Marion,  state  of  Tex- 
as, for  and  in  consideration  of  the  sum  of  $375 
to  me  in  hand  paid  by  A.  M.  Rhyne,  have  grant- 
ed, sold,  and  conveyed,  and  by  these  presents  do 
grant,  sell,  and  convey,  unto  the  said  A.  M. 
Rhyne,  of  the  county  of  Cass,  state  of  Texas, 
all  that  certain  tract  or  parcel  of  pine  and  gum 
timl>er  situated,"  etc.  "The  said  timber  is  to 
be  cut  down  to  12  inches  in  diameter  at  the 
stump,  and  said  A.  M.  Rhyne  is  to  have  five 
years  time  from  date  April  6,  1908,  to  remove 
same,  also  roads  and  right  of  way  for  moving 
same;  time  to  be  extended  if  he  removes  timber 
from  where  I  want  to  clear  for  farming  pur- 
poses. To  have  and  to  hold  the  above-described 
premises,  together  with  all  and  singular  the 
rights  and  appurtenances  thereto  in  any  wise 
belonging  to  the  said  A.  M.  Rhyne,  his  heirs 
and  assigns  forever.  And  I  do  hereby  bind  my- 
self, heirs,  executors,  and  administrators  to 
warrant  and  forever  defend  all  and  singular  tbe 
said  premises  unto  the  said  A.  M.  Rhyne,  his 
heirs  and  assigns,  against  every  person  wliom- 
soever  lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof.    Witness  my  hand,"  etc. 

Spearman  having  paid  to  Rhyne  the  mon- 
ey advanced  for  him  as  stated,  tbe  latter,  on 
December  21,  1912,  conveyed  the  timber  to 
the  former,  who  conveyed  same  to  appellee, 
Henderson.  In  the  conveyance  from  Rhyne 
to  Spearman  It  was  stipulated  that  the  tim- 
ber "must  be  cut  and  removed  within  the 
time  designated  in  deed  from  Henry  Chavers, 
and  this  conveyance  Is  made  subject  to  all 
the  terms  of  the  CSiavers  deed" ;  and  In  the 
conveyance  from  Spearman  to  appellee  was  a 
like  stipulation.  Appellee,  after  the  expira- 
tion of  five  years  from  April  6,  1908,  but  at 
a  date  not  otherwise  specified  in  the  record, 
cut  and  removed  from  the  land  120,000  feet 
of  timber  of  the  valne  of  $2  per  1,(X)0  feet 
The  suit  resulting  In  the  Judgment  from 
which  this  appeal  was  prosecuted  was 
brought  by  Chavers  and  appellant  James 
Jordan  to  restrain  appellee  from  cutting  and 
removing  any  more  of  the  timber  and  to  re- 
cover the  value  of  the  120,000  feet  cut  and 
removed  as  above  stated.  The  trial  contt 
was  of  the  opinion  that  the  effect  of  Chav- 
ers* deed  to  Rhyne  was  to  pass  to  the  lat- 
ter tbe  absolute  title  to  the  timber,  and  con- 
cluded that  appellants  therefore  were  not 
entitled  to  the  relief  they  sought.  He  ac- 
cordingly rendered  Judgment  dissolving  an 
Injunction  he  had  granted  to  appellants  and 
awarding  the  timber  and  costs  to  appellee, 
Henderson. 

R.  R.  Taylor  and  Schluter  8c  Singleton,  all 
of  Jefferson,  for  appellants.  T.  D.  Bowell 
and  W.  L.  Gxogan,  both  of  Jefferson,  for  ap- 
pellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  This  case  is  distinguishable  from 
Carter  v.  Clark  &  Boice  Lumber  Co.,  149  S. 
W.  278,  only  in  the  fact  that  In  this  one  it 
was  agreed  that  the  time  for  removing  the 
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ttmber  spedfled  in  the  deed  ral^t  be  extend- 
ed if  the  purchaser  should  first  remove  the 
timber  from  the  part  of  the  land  Chavers 
wished  to  use  for  farming  purposes.  With 
reference  to  this  phase  of  the  case,  the  trial 
court  found  that  Chavers  did  not  notify 
Bhyne,  but,  "before  the  expiration  of  the 
time  limit  for  cutting  the  timber,  did  notify 
Spenrman  where  to  cut  the  timl)er  on  the 
land  he  wanted  to  put  into  cultivation,  and 
requested  him  to  do  so,  and  that  said  Spear- 
man failed  to  cut  said  timber."  We  do  not 
think  the  difference  noted  furnishes  a  rea- 
son why  the  ruling  made  in  the  Carter  Case 
should  not  be  held  to  control  this  one. 
Therefore  the  judgment  of  the  court  below 
will  be  Hiversed,  and  judgment  will  be  here 
rendered  perpetuating  the  temporary  Injunc- 
tion granted  by  the  court  below,  whereby  ap- 
pellee was  restrained  from  cutting  and  re- 
moving any  of  the  timl)er  from  the  land,  and 
awarding  to  appellants  a  recovery  against 
appellee  of  the  sum  of  $240,  the  value  of 
the  timber  cut  and  removed  after  April  6, 
1913,  together  with  interest  thereon  from 
December  3,  1913,  and  the  costs  incurred  in 
this  court  and  the  court  below. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
DELIiMON.     (No.  1291.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  13,  1914.    Rehearing  Denied 

Nov.  19,  1914.) 

1.  Evidence    (S   471*)— Opinion    Evidbnok— 
What  Constitutes. 

In  an  action  by  a  passenger,  who  claimed 
to  have  contracted  a  serious  cold  resulting  in 
tuberculosis  because  of  draughts  on  defendant's 
train,  neither  the  question  to  a  witness  who 
accompanied  the  passenger  as  to  the  passen- 
ger's condition  on  the  trip,  nor  the  witness'  an- 
swer that  he  took  cold  and  was  feeling  bad 
when  be  returned,  is  objectionable  as  opinion 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {S  2149-2185;   Dec.  Dig.  }  471.*] 

2.  Evidence  (J  471*)— Opinion   Evidbnob— 

Admissibility. 

Where  a  passenger  claimed  that  exposure 
on  a  train  resulted  in  a  cold  and  tuberculosis,  a 
witness  may  testify  that  since  the  trip  the  least 
exertion  tired  him  out. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ii  2149-2185 ;    Dec.  Dig.  S  471.*] 

8.  Evidence   (|  563*)— Opinion   Evidence- 
Examination  OF  Experts. 

A  hypothetical  question  is  properly  ex- 
cluded, where  based  upon  a  premise  contrary 
to  the  evidence. 

[Ed.    Note. — For   other  cases,    see   ETvidence, 
Cent  Dig.  if  2369-2374 ;    Dec.  Dig.  {  553.*] 
4.  Appeai,  and   Error   (§   1050*)— Review- 
Harmless  Error. 

Where  a  passenger  claimed  that  a  cold  con- 
tracted on  defendant's  train  resulted  in  tuber- 
culosis, the  exclusion  of  a  question  of  a  medical 
expert  as  to  whether  that  was  not  unusual  is 
not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jiS  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  I  1050.*] 


5.  Trial  (J  260*)— iNBTBtrcTioNa— Bbtosal. 

Refusal  of  requests  covered  by  the  charges 
given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec.  rWg.  |  260.*] 

6.  Trial  (|  261*)— Instbhctions. 

A  special  charge  should  direct  the  atten- 
tion of  the  court  and  jury  to  the  particular 
phase  of  the  case  sought  to  be  presented. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  484,  660,  671,  673,  675;  Dec  Dig.  i 
261.*} 

7.  Damages   (8   208*) — Personal   Injuries- 
Jury  Question. 

Where  a  passenger  claimed  that  exposure 
on  defendant's  train  resulted  in  tuberculosis, 
testimony  that  he  was  directed  to  consult  a 
throat  specialist,  without  any  showing  that  he 
did  not  do  so,  does  not  raise  the  issue  of  wheth- 
er he  was  negligent  in  failing  to  procure  com- 
petent medical  treatment. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  64,  64,  68.  132.  144,  145,  205,  220, 
533,  534 ;   Dec.  Dig.  i  208.*] 

8.  Trial  (|  125*)— Argument  of  Counsel. 

Argument  of  counsel  for  a  passenger  claim- 
ing to  have  contracted  tuberculosis  because  of 
exposure  on  defendant's  train  that  he  would 
not  have  tuberculosis  for  the  railroad  is  not  im- 
proper as  tending  to  cause  the  jury  to  award 
excessive  damages. 

[Ed.  Note. — For  other  cases,  see  Trial,  Ont 
Dig.  IS  303-307;   Dec.  Dig.  {  125.*] 

9.  New  Trial  (|  104*)— Newly  Discovered 
Evidence. 

A  new  trial  will  not  be  awarded  because  of 
newly  discovered  evidence,  which  is  wholly 
cumulative. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  218-220,  228;   Dec.  Dig.  §  104.*) 

Error  from  District  Court,  Hunt  County; 
Wm.  Pierson,  Judge. 

Action  by  Joe  R.  Dellmon  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.   Affirmed. 

About  6  o'clock  of  the  morning  of  Oc- 
tober 22,  1911,  defendant  in  error  (herein- 
after referred  to  as  plaintiff),  then  about 
16  years  of  age,  accompanied  by  a  young 
man  named  Stapleton,  went  aboard  one  of 
plaintiff  in  error's  (hereinafter  referred  to 
as  defendant)  trains  then  leaving  Greenville 
for  Dallas.  They  took  a  seat  together — ap- 
pellee next  to  a  window,  the  curtain  to  wMch 
was  so  pulled  down  as  to  conceal  the  fact 
that  the  glass  thereof  had  been  so  broken  as 
to  permit  wind  to  enter  the  car  through 
same.  The  weather  was  cold,  and,  as  the 
car  was  not  heated,  plaintiff  soon  found  it 
to  be  uncomfortable.  He  discovered  after  a 
while  that  the  glass  in  the  window  beside 
him  had  been  broken  as  stated,  and  there- 
upon he  and  Stapleton  left  the  seat  they 
were  occupying,  and,  going  to  the  rear  part 
of  the  car,  stood  there  until  about  9  o'clock, 
when  the  train  reached  Dallas.  On  the 
ground  that  defendant  was  guilty  of  neg- 
ligence in  using  the  car  in  the  condition  it 
was  in,  and  in  failing,  if  it  did  use  same,  to 
Iiave  it  properly  heated,  resulting,  as  be 
claimed,   in   his   contracting   bronchitis    and 
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consumption,  plaintiff,  by  his  next  friend, 
sued  an4  recovered  against  defendant  the 
Judgment  from  wbidi  tbis  appeal  Is  pros- 
ecuted. The  sufficiency  of  the  testimony  to 
support  the  finding  of  the  Jury  Involved  in 
their  verdict,  that  defendant  was  guilty  of 
negligence  as  charged  against  It,  and  that 
plaintiff  was  without  fault  is  not  questioned 
by  defendant  Therefore  we  adopt  those 
findings  as  our  own,  and  further  find  that 
plaintiff  was  damaged  in  the  sum  named  by 
the  Jury. 

Dinsmore,  McMahan  &  Dinsmore,  of  Green- 
ville, for  plaintiff  in  error.  Evans  &  Car- 
penter, of  Greenville,  for  defendant  in  error. 

WILLSON,  O.  J.  (after  stating  the  facts  as 
above).  [1]  After  plaintiff's  witness  Staple- 
ton  had  testified  that  he  accompanied  plain- 
tiff on  the  trip  to  Dallas  and  was  with  him 
during  all  of  that  day  after  they  left  Green- 
ville, plaintiff  asked  him  this  question :  "What 
did  you  observe  concerning  his  (plaintiff's) 
condition  that  day?"  Defendant's  objection 
to  the  question,  on  the  ground  that  "it  was 
Irrelevant  and  immaterial  to  any  issue  In 
this  case  and  called  for  an  opinion  and  con- 
clusion of  the  witness  and  did  not  elicit  a 
fact,  and  was  no  part  of  the  res  gestae,"  hav- 
ing been  overruled,  the  witness  answered: 
"Well,  he  was  sneezing,  and  said  he  was 
feeling  b^d  and  began  to  feel  bad  and  taken 
a  pretty  bad  cold  in  the  afternoon  and  was 
feeling  pretty  bad  when  he  got  home."  The 
action  of  the  court  in  overruling  the  objec- 
tion is  made  the  basis  of  the  first  assign- 
ment Clearly,  neither  the  question  nor  the 
answer  of  the  witness,  so  far  as  it  was  re- 
sponsive to  the  question,  was  subject  to  the 
objection  made.  1  Wigmore  on  Evidence,  § 
223. 

[2]  The  objection  to  the  testimony  of  the 
witness  Mrs.  Penrich  that  appellee  had  "not 
been  able  to  do  anything  about  the  house. 
The  least  thing  tires  him  out" — also  was 
without  merit  Railway  Company  v.  Reagan, 
34  S.  W.   79T. 

[$]  Nor  do  we  think  the  court  erred  in 
sustaining  the  objection  made  by  plaintiff  to 
the  hypothetical  question  propounded  to  the 
witness  Dr.  French.  A  premise  of  that 
question  was  that  the  cold  plaintiff  suffered 
from  did  not  develop  until  the  day  following 
the  day  he  made  the  trip  to  Dallas,  where- 
as the  testimony  was  that  the  cold  developed 
during  the  day  he  made  the  trip.  Hicks  v. 
Ry.  Co.,  71  S.  W.  322. 

[4]  And  certainly  if  the  court  erred,  as 
is  asserted  in  the  fourth  assignment,  in  sus- 
taining the  objection  Interposed  to  the  ques- 
tion propounded  to  Dr.  French  on  his  cross- 
examination,  as  follows:  "Well,  Doctor,  if  I 
was  to  start  out  on  a  train  up  here  and  in 
running  a  distance  of  about  16  miles  In 
about  30  minutes  I  got  cold  and  contracted 
cold  enough  to  put  me  In  condition  that  I 
had  to  be  treated  for  a  whole  year,  and  then 


developed  consumption  on  it,  tuberculosis, 
that  would  be  a  little  unusual,  wouldn't  it?" 
— the  error  was  not  such  a  one  as  to  require  a 
reversal  of  the  Judgment 

16]  The  portion  of  the  court's  charge  to 
the  Jury  set  out  in  the  statement  under  the 
sixth  assignment  Is  not  believed  to  be  ob- 
noxious to  the  criticism  made  of  it  We 
do  not  think  the  Jury  would  have  construed 
the  portion  of  the  charge  referred  to  as 
meaning  that  plaintiff  would  not  have  been 
guilty  of  negligence  if,  after  seating  him- 
self by  the  window,  he  negligently  remained 
there  after  he  discovered  the  glass  thereof 
had  been  broken  out  Therefore  said  assign- 
ment is  overruled,  as  Is  also  the  seventh,  in 
which  defendant  complains  of  the  refusal  of 
the  court  to  give  the  Instruction  it  request- 
ed with  reference  to  that  phase  of  the  case. 
We  think  the  issue  of.  contributory  negligence 
was  sufi3ciently  presented  in  the  instruction 
given  to  the  Jury  and  complained  of  as 
stated. 

[6,  7]  In  its  eighth  assignment  defendant 
complains  of  the  action  of  the  court  in  re- 
fusing a  special  charge  requested  by  it  sub- 
mitting to  the  Jury  as  an  issue  in  the  case 
a  question  as  to  whether  plaintiff  had  neg- 
ligently failed  to  secure  treatment  by  com- 
petent medical  men,  whereby  the  injury  he 
had  suffered  had  been  aggravated.  The  tes- 
timony relied  upon  to  support  the  conten- 
tion made  is  that  of  Dr.  French,  to  the  effect 
that  after  he  had  treated  plaintiff  about  a 
year  he  advised  him  to  go  to  Dr.  Swindell,  a 
throat  specialist  for  treatment  This  as- 
signment would  be  sustained  but  for  the 
fact  that  it  does  not  appear,  from  any  testi- 
mony we  have  been  referred  to  .or  been 
able  to  find  in  the  record,  that  plaintiff  did 
not  follow  the  advice  so  given  him,  and  but 
for  the  fact  that  the  special  charge  request- 
ed and  refused  was  so  general  as  to  fail  to 
direct  the  attention  of  the  court  and  Jury 
to  the  particular  phase  of  the  case  present- 
ed by  the  testimony  referred  to.  Railway 
Company  v.  Earnest  229  U.  S.  114,  83  Sup. 
Ct  656,  67  L.  Ed.  1096,  Ann.  Cas.  1914C, 
172.  The  burden  was  on  defendant  to  show 
that  plaintiff  did  not  consult  a  throat  spe- 
cialist as  he  had  been  advised  to,  and  in 
the  absence  of  proof  that  he  did  not  si> 
issue  as  to  whether  he  was  negligent  or 
not  in  not  doing  so  did  not  arise. 

The  complaint  made  in  the  ninth  assign- 
ment is  that  the  Judgment  Is  excessive.  But 
plainly,  it  is  not,  if  it  was  true,  as  the  Jury 
may  have  found  it  to  be,  that  as  a  result 
of  negligence  on  the  part  of  appellant  plain- 
tiff was  suffering  from  tuberculosis  of  the 
lungs. 

[t]  What  has  been  said  disposes  of  aU  the 
assignments  except  the  fifth,  with  reference 
to  a  portion  of  the  argument  of  plaintiff's 
counsel  to  the  Jury,  and  the  tenth,  present- 
ing for  review  the  action  of  the  court  In  re- 
fusing to  grant  defendant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.    We  do 
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not  think  either  of  the  matters  complained 
of  In  these  assignments  furnishes  a  reason 
why  the  judgment  should  be  set  aside.  The 
assertion  of  counsel  objected  to  (to  wit,  that 
be  "would  not  have  tuberculosis  of  the  lungs 
for  the  Katy  Railroad  from  Denisou  to  Dal- 
las") reasonably  could  not  be  said  to  have 
Induced  a  Jury  of  ordinarily  intelligent  men, 
as  we  must  assume  and  have  no  doubt  the 
Jury  In  this  case  were,  to  return  a  verdict 
dUIerent  from  the  one  they  would  have  re- 
turned had  such  an  assertion  not  been  made 
in  the  argument  to  them. 

[9]  As  to  the  testimony  discovered  after 
the  trial  of  the  case,  it  was  cumulative  mere- 
ly to  testimony  admitted  on  the  trial,  and 
did  not  furnish  a  reason  why  the  court  below 
should  have  granted  the  new  trial  as  prayed 
for.  Ham  v.  Taylor,  22  Tex.  225;  Latham 
T.  Selkirk,  11  Tex.  314. 

The  Judgment  is  afSrmed. 


FIREMAN'S  FUND  INS.  CO.  ▼.  LYON. 
(No.  1278.) 

<Gonrt  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  21,  1914.    Retiearing  Denied 

Dec  10,  1914.) 

1.  IRBORANCB    (J    665*)— FiBB     POLIOIKS— AC- 
TIONSH- EVIDENCK. 

In  an  action  on  a  fire  policy,  providing 
that  it  should  be  void  if  the  property  insared 
remained  vacant  or  unoccupied  for  1<)  days, 
evidence  held  to  show  no  waiver  of  the  va- 
cancy clause  when  insured  was  given  permis- 
sion to  remove  the  building  from  one  lot  to  an- 
other. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1556,  1707-1728;  Dec.  Dig.  | 
685.*] 

2.  Insubancs   (i  387*)  — FiBK  Insubance  — 
Conditions— EsTOPPBX. 

That  a  fire  company  allowed  the  holder 
of  a  policy,  providing  that  it  should  be  void 
in  case  the  premises  remained  vacant  for  over 
10  days,  to  remove  the  building  from  one  lot 
to  another,  and  after  the  removal  notified  the 
insured  that  the  policy  would  again  be  in  force, 
it  not  having  been  operative  while  the  build- 
ing was  in  transit,  does  not  estop  the  insurer 
from  relying  on  a  breach  of  the  vacancy  clause. 
[Ed.  Note. — For  other  oaaea,  see  Insurance, 
Cent.  Dig.  i  1025 ;   Dec.  Dig.  i  387.*] 

Error  to  Hunt  County  Court;  Geo.  B.  Hall, 
Judge. 

Action  by  E.  W.  Lyon  against  the  Fire- 
man's Fund  Insurance  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  rendered. 

This  suit  is  by  defendant  In  error  to  recov- 
er on  a  flre  insurance  policy  Issued  by  the 
plaintiff  in  error  upon  a  dwelling.  The  dwell- 
ing was  destroyed  by  flre  on  September  13, 
1011.  The  insurance  company  pleaded  as  a 
defense  the  breach  of  the  following  stipula- 
tion in  the  policy: 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void  if  a  building  herein  described 
ehall  be  or  become  vacant  or  unoccupied  and 
eo  remain  for  ten  days." 


•The  defendant  In  error  replied  by  pleas  of 
waiver  of  the  provision  as  to  occupancy  and 
agreement  to  keep  the  policy  in  force  by  In- 
dorsement of  proper  permit,  and  estoppel 
from  claiming  a  forfeiture  by  reason  of  the 
vacancy,  and  asked  to  have  the  policy  re- 
formed 80  as  to  cover  the  bouse  in  its  vacant 
condition.  There  was  a  trial  to  a  Jury,  and 
verdict  for  defendant  in  error. 

The  evidence  establishes  that  S.  R.  Polk 
owned  premises  on  West  Lee  street  in  Green- 
ville, and  situate  thereon  was  a  dwelling  oc- 
cupied by  him.  On  October  22,  1910,  the 
plaintiff  in  error,  through  its  agent,  issued 
to  Polk  a  policy  of  insurance  insuring  the 
dwelling  until  October  22,  1911,  in  the  sum  of 
$900  against  loss  by  flre  "while  occupied  by 
owner  and  tenant  as  a  dwelling."  On  July 
19,  1911,  B.  W.  Lyon,  the  defendant  in  error, 
became  the  owner  of  the  house  and  lot  by 
purchase  from  Polk,  and  on  said  date  the 
policy  of  Insurance  was  transferred  to  the 
ownership  of  E.  W.  Lyon  with  the  consent 
of  the  insurance  company  indorsed  thereon. 
At  the  time  of  the  issuance  of  the  policy, 
there  was  a  lien  upon  the  premises  in  favor 
of  the  bank  at  Detroit,  Mich.,  and  ther6  was 
a  loss  payable  clause  in  favor  of  the  bank 
attached  to  the  policy,  and  the  policy  was  in 
the  bank's  possession  from,  that  date  until 
after  the  dwelling  was  destroyed.  Polk  re- 
sided in  the  house  after  the  sale  of  the  prem- 
ises and  the  transfer  of  the  policy  to  Lyon, 
until  about  the  lOtb  or  12th  of  August,  1911, 
at  which  time  he  moved  out,  and  the  house 
was  vacant  and  unoccupied  continuously 
from  the  day  Polk  moved  out  to  and  Includ- 
ing the  day  it  was  burned.  The  defendant  in 
error  determined  to  move  the  house  from 
West  Lee  street  to  the  southeast  comer  of 
Wall  and  Washington  streets,  and  immediate- 
ly upon  its  l)elng  vacated  by  Mr.  Polk  went 
to  see  the  agent  of  the  Insurance  company 
and  Informed  him  with  respect  to  moving  the 
house,  and  asked  him  whether  the  insurance, 
would  be  In  force  while  the  house  was  being 
removed,  at  the  same  time  informing  him 
that  Polk  had  moved  out  and  th^t  it  was 
then  vacant.  The  agent  informed  defendant 
in  err6r  that  under  the  policy  the  insurance 
would  not  cover  the  building  during  the  time 
it  was  being  moved  from  one  location  to  an- 
other, but  told  defendant  in  error  to  notify 
him  when  he  had  placed  the  house  in  its  new 
location  and  he  "would  put  the  Insurance  in 
force,"  meaning  that  he  would  authorize  and 
cover  the  new  locality  by  a  provision  to  that 
effect.  On  August  31,  1911,  when  the  house 
had  been  moved  to  its  new  location,  the  de- 
fendant in  error  informed  the  agent  of  the 
Jnsurance  company  of  the  fact  and  stated 
to  him  that  he  "wanted  the  insurance  put  in 
force  again,"  and  the  agent  replied,  "All 
right,  that  It  would  be  attended  to."  There- 
upon the  agent  sent  liis  son  to  the  premises 
for  the  purpose  of  obtaining  the  correct  lo- 
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cation  of  the  house.  The  son,  after  inspect- 
ing the  location,  at  once  returned  to  the  of- 
fice, and  there  was  written,  and  subsequently 
Indorued  on  the  policy,  the  following: 

"Form  No.  714.  S.  B.  Polk  (assigned  to 
E.  W.  Lyon).  UemoTal  permit.  1900.00  on 
the  one-story,  shingle-roof,  frame  bnilding  and 
additioDB  attached  thereto,  including  heating 
and  lighting  apparatus  and  all  permanent  fix- 
tares,  while  occupied  by  tenant  aa  a  dwelling 
and  situated  as  follows:  On  the  S.  E.  comer 
Wall  and  Washington  streets  in  Gieenville. 
August  31,  1911.    J.  H.  Van  Amburg,  Agent" 

One  copy  of  this  permit  was  pasted  in  the 
agent's  record  book  in  his  office,  one  copy  was 
sent  to  the  insurance  company's  home  ofllce, 
and  one  copy  to  the  Detroit  bank  to  be  attach- 
ed to  the  policy.  The  agent's  son  knew  the 
house  was  vacant  on  August  31, 1911,  but  nei- 
ther Van  Amburg  nor  his  son  knew  of  the  con- 
tinued vacancy  after  that  date.  On  August 
31,  1911,  there  was  written,  and  subsequently 
Indorsed  on  the  policy,  form  No.  72,  reading: 

"Report  of  Removal  of  Dwelling.  Permis- 
sion is  hereby  given  to  remove  property  insur- 
ed by  this  policy  to  story  roof  

building,  occupied  for  dwelling  pnrpoaes,  sit- 
uated S.  E.  cor.  Wall  and  Washington  streets, 
Greenville,  Texas,  subject  to  all  the  writ- 
ten and  printed  conditions  thereof,  all  lia- 
bility   in    former    location    ceasing    from    this 

date.     Ilate  increased  to  $1.12  per  cent. 

Premium additional  .30." 

It  appears  that  the  fire  hazard  in  the  new 
locality  was  greater  than  In  the  former,  and 
because  of  that  fact  the  Increased  rate  aod 
premium  were  charged.  The  increased  pre- 
mium applied  exclusively  to  the  removal  per- 
mit The  evidence  Is  undisputed  that  the 
dwelling  was  vacant  and  unoccupied  from 
August  31,  1911,  the  date  of  completed  re- 
moval, to  and  including  September  13,  1911, 
the  date  of  loss  by  fire.  The  agent  testified 
that  there  was  no  agreement  or  permit  aa 
to  future  vacancy  or  nonoccupatlon  of  the 
dwelling  In  Its  new  location,  and  that  no  such 
permit  was  asked  for  nor  given.  We  con- 
.elude  that  the  condition  In  the  policy  as  to 
vacancy  and  nonoccupatlon  was  not  perform- 
ed by  defendant  In  error  from  August  31, 
1911,  the  day  of  removal,  to  and  Including 
September  13,  1911,  the  day  of  the  loss  by 
fire,  and  that  there  was  not  a  waiver,- or  in- 
tended waiver,  of  such  condition  of  the  poli- 
cy, nor  is  the  company  estopped  in  point  of 
fact  from  claiming  a  forfeiture  by  reason  of 
the  fact  of  vacancy  from  August  31st  to  and 
including  September  13th. 

TA>oney,  Clark  &  Leddy,  of  OreenvlUe,  and 
Wm.  Thompson  and  Jno.  S.  Patterson,  both 
of  Dallas,  for  plaintiff  in  error.  Evans  & 
Carpenter,  of  Greenville,  for  defendant  in 
error. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1,  2]  The  policy  of  insurance  upon  which  this 
suit  was  based  contained  the  provision  that: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  hereto, 
shall  be  void  if  a  building  herein  described  shall 
be  or  become  vacant  or  unoccupied  and  so  re- 
main for  ten  days." 


And  the  record  admits  the  fact  that  the 
dwelling  covered  by  the  policy  remained  va- 
cant and  unoccupied  from  the  time  it  was 
ready  for  occupancy  on  August  31,  1911,  to 
and  including  September  13,  1911,  the  day 
It  was.  destroyed  by  fire.  As  it  could  not  very 
well  be  asserted,  in  view  of  these  conceded 
facts,  that  the  policy  was  not  terminated  by 
its  own  terms  of  contract,  a  liability  on  the 
policy  in  favor  of  the  insured  could  not  be 
sustained  unless,  as  claimed  by  the  insured, 
there  was  sufficient  proof  to  authorize  a  find- 
ing of  fact  by  a  Jury  that  the  condition  in 
the  i>oUcy  was  waived  and  the  company  estop- 
ped from  taking  advantage  of  it.  The  insur- 
ance company  by  proper  assignment  contends 
that  there  is  no  evidence  showing,  or  npon 
which  a  legitimate  Inference  could  be  formed, 
that  it  waived  the  condition,  or  upon  which  to 
predicate  estoppel.  In  respect  to  this  con- 
tention it  appears  from  the  evidmce  that 
the  policy  was  Issued  and  delivered  in  the 
first  instance  on  October  22,  1910,  to  S.  B. 
Polk,  who  at  that  time  was  the  owner  of  the 
premises  and  building.  The  defendant  in  er- 
ror subsequently  purchased  of  Polk  the  lot 
and  building,  and  this  same  policy  of  insur- 
ance thereon  was  assigned  and  transferred 
in  writing  to  him  on  July  19,  1911.  Polk  oc- 
cupied the  dwelling  at  the  time  of  the  issu- 
ance of  the  policy  and  ontil  about  the  lOih 
or  12th  of  August,  1911,  at  which  time  he 
moved  out  The  defendant  in  en'or  decided 
to  move  the  house  from  its  then  location  on 
West  Lee  street,  as  set  out  in  the  policy,  to 
another  lot  owned  by  him  on  the  corner  of 
Wall  and  Washington  streets.  Defendant 
in  error  testified: 

'^When  we  got  ready  to  move  the  bouse,  I 
wasn't  sure  about  the  insurance.  I  went  to 
gee  Mr.  Van  Amburg  and  told  him  I  was  going 
to  move  the  house,  and  asked  him  about  the 
moving,  and  he  said  when  moving  it  the  insur- 
ance would  t>e  at  my  risk,  that  is,  off;  bnt  if 
I  got  it  moved  and  set  up  he  would  put  it  on. 
I  don't  remember  any  talk  al>out  the  occa- 
pancy  at  all.  I  told  him  I  was  goinr  to  move 
it  and  I  wanted  to  be  sure  about  the  insurance, 
whether  the  insurance  would  be  on  and  whether 
at  my  risk  while  it  was  being  moved.  He  said 
during  the  time  the  house  was  being  moved  the 
insurance  would  be  off,  and  when  I  got  it 
moved  and  notified  him  he  would  put  the  in- 
surance In  force.  About  two  weeks,  maybe  a 
little  longer,  from  the  time  we  commenced 
moving,  until  the  house  was  set  up,  aa  soon 
as  we  got  it  set  up,  I  notified  Mr.  Van  Amburg 
that  the  house  was  up  and  I  wanted  the  insur- 
ance pnt  in  force  SRain,  and  he  said  all  right 
that  it  would  be  attended  to.  About  three  or 
four  days  before  the  house  burned,  I  met  Mr. 
Van  Amburg  at  Bell's  hardware  store,  and  told 
him  I  was  very  busy  trying  to  gather  my  crop 
and  wag  building  a  house  and  my  mother  was 
sick,  and  asked  him  if  he  had  my  insurance 
fixed  up.  He  said  he  did.  I  told  him  I  hadn't 
time  to  look  after  it,  and  he  said  he  was  taking 
care  of  it  and  to  go  on  about  my  work  and  to 
depend  on  bun,  whenever  I  gave  liim  my  insur- 
ance he  would  keep  up  with  it;  and  that  was 
all  the  conversation  I  had  with  him  until  after 
the  house  burned." 

Van  Amburg  was  the  local  agent  of  the 
insurance  company  Ui  OreenvlUe  The  agent 
testified  that: 
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Defendant  In  error  "gave  me  information  in 

regard  to  moving  the  house  from  West  Lee  to 
Washington  street  location.  I  said  to  him,  in 
substance,  what  I  said  to  others,  that  during 
the  time  the  bouse  ie  moved  from  one  place  to 
another  the  insurance  is  not  in  force,  but  may 
be  reinstated  when  the  house  is  set  on  the  new 
location.  My  beat  recollection  is  that  I  told 
him  then  to  let  me  know  when  he  got  it  set 
up.  •  •  •  On  the  morning  of  August  Slat 
be  came  to  me  and  said  the  house  was  in  its 
new  location,  and  wanted  to  know  if  the  in- 
surance was  in  force.  We  talked  trying  to  lo- 
cate the  house.  Neither  he  nor  I. nor  my  son 
knew  the  exact  location— that  is,  the  cross-street 
— and  my  son  got  a  buggy  and  went  and  got  the 
location,  Mr.  Lyon  did  not  remain  in  my  office 
until  my  son  returned.  When  Mr.  Lyon  came 
to  notify  me  that  the,  house  had  been  placed  in 
the  new  location,  I  told  him  I  would  get  the 
location  and  make  the  transfer,  and  I  did  do 
it,  according  to  the  attachment  to  the  policy, 
removal  permit.  (The  removal  permit  was  at- 
tached in  writing  to  the  policy.)  It  U  not  the 
form  used  in  case  of  a  vacancy.  •  •  ♦  I  nev- 
er made  a  charge  against  Mr.  'Lyon  for  the 
privilege  of  permitting  the  house  to  remain 
vacant,  and  Mr.  Lyon  never  paid  me  anything 
for  that  privilege.  •  •  •  vacancy  was  not 
considered.  It  was  a  question  of  removal,  and 
the  question  of  vacancy  was  not  mentioned,  and 
be  did  not  make  any  request  for  a  vacancy 
permit.  I  never  had  any  agreement  or  con- 
tract with  Mr.  Lyon  at  any  time  or  place  to 
look  after  his  property  and  see  whether  it  was 
vacant  or  not  or  occupied.     Mr.  Lyon,  like  a 

freat  many  of  my  other  customers,  told  me  to 
eep  hid  insurance  in  force.  I  did  all  Uiat  Mr. 
Lyon  rquested  me  to  do,  and  all  that  I  agreed 
to  do  with  Mr.  Lyon  in  regard  to  this  insur- 
ance. I  never  did  tell  Mr.  Lyon  that  I  would 
look  after  his  property  in  regard  to  it  becom- 
ing vacant,  and  try  to  keep  the  insurance  in 
force  by  reason  of  the  vacancy.  Nothing  was 
ever  Mud  about  it." 

It  is  quite  true  tbat  It  appears  from  this 
evidence  tbat  at  tbe  time  the  defendant  in 
error  went  to  see  the  agent  to  find  out  wheth- 
er "the  insurance  would  be  oCT"  while  the 
house  was  being  moved  to  the  new  locality, 
the  agent  said  that  "he  would  put  the  insur- 
ance in  force  again"  when  the  house  was  re- 
.  moved  and  notice  given  him  of  that  fact. 
But  It  is  quite  clear,  also,  that  the  parties 
had  in  view  only  this  removal  permit  And 
the  removal  permit  authorizing  a  change  of 
locality  being  actually  indorsed  on  the  policy 
on  August  31,  1911,  the  date  of  removal, 
there  was  fully  carried  out  the  agreement 
of  the  agent  to  "put  the  insurance  in  force 
again."  And  the  Indorsing  of  the  removal 
permit  and  change  of  location  on  the  policy 
was  perfectly  consistent  with  the  subsequent 
statements  of  the  agent  that  he  "had  attend- 
ed to  it"  arid  "made  the  transfer."  Clearly, 
it  seems  to  us,  there  is  no  evidence  tending 
to  show  an  agreement  to  change,  modify,  or 
alter  the  statement  in  the  poUcy  as  to  the 
'  vacancy  and  nonoccupatlon  of  the  house,  nor 
to  extend  the  vacancy  and  nonoccupatlon 
beyond  the  original  terms  of  the  policy.  It 
appears  that  the  house  was  vacant,  to  the 
agent's  knowledge,  on  the  day  the  removal 
permit  and  change  of  location  were  Indorsed 
on  the  policy.    But  the  knowledge  of  vacancy 


at  tbat  date  would  not  produce  the  result  of 
waiver  or  be  sufficient  for  estoppeL  Insurance 
Co.  V.  Chadwick,  13  Tex.  Civ.  App.  818,  35  S. 
W.  26;  Ranspach  v.  Insurance  Co.,  109  Mich. 
699,  67  N.  W.  976;  England  v.  Insurance 
Co.,  81  Wis.  583,  61  N.  W.  955,  29  Am.  St 
Rep.  917. 

The  cases  of  Assurance  C!o.  r.  Dunbar,  7 
Tex.  Civ.  App.  418,  26  S.  W.  628,  and  Short 
V.  Home  Ins.  Co.,  90  N.  Y.  16,  43  Am.  Rep. 
138,  cited  by  defendant  in  error  in  respect  to 
the  question  of  Insuring  vacant  property,  do 
not  control  the  Instant  case.  Here  the  dwell- 
ing was  not  insured  in  the  first  instance  as 
vacant,  as  in  those  cases.  Mr.  Folk  occu- 
pied it  as  a  dwelling  at  the  time  of  the  Is- 
suance of  the  policy  to  him,  and  It  was  like- 
wise occupied  as  a  dwelling  at  the  time  the 
defendant  in  error  had  the  policy  transferred 
and  assigned  to  him.  This  original  policy  re- 
mained in  force  between  the  insurance  com- 
pany and  the  defendant  in  error,  with  a 
modification  only  of  the  clause  in  the  policy 
respecting  the  location  of  the  dwelling  insur- 
ed. The  dwelling  being  occupied  at  the  time 
the  insurance  contract  was  made  apd  the 
policy  delivered,  the  terms  of  the  policy  with 
respect  to  continued  occupation  of  the  same 
would  apply  and  govern  the  rights  of  the 
parties  here  unless  waived,  which  as  a  fact 
was  not  done  in  the  instant  case. 

The  Judgment  is  reversed  and  here  ren- 
dered in  favor  of  the  plaintiff  in  error,  and 
the  costs  of  the  trial  court  and  of  this  ap- 
peal will  be  taxed  against  the  defendant  in 
error. 


TULLOS  V.  CHTRCH,  Cbnnty  Judge,  et  il 
(No.  5400.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  7,  1914.) 

1.  Counties   (I  196*)— Contbaotb— BxiBnwo 
Debt  I.ikit--Iw junction. 

In  view  of  Rev.  St.  1911,  art.  4643,  subda. 

1,  2,  providing  ttiat  a  writ  of  injunction  may  be 
granted  when  the  applicant  is  entitled  to  the 
relief  demanded,  and  it  requires  the  restraint 
of  some  act  prejudicial  to  him,  and  where,  pend- 
ing litigation,  a  party  is  doing  or  threatening  to 
do  some  act  in  violation  of  the  right  nf  the 
applicant,  a  taxpayer  in  a  county  may  not  only 
maintain  a  suit  to  enjoin  the  execution  of  a 
void  debt  but  to  prevent  illegal  tax  levy,  in  ex- 
cess of   the  county's  constitutional  debt  limit. 

[Ed.    Note. — For   other   cases,    see    Oounties, 
Cent  Dig.  (  808 ;   Dec.  Dig.  f  196.*] 

2.  CoTJNTiEs    (g    196*)  —  Indebtednksb  —  In- 
junction—PBTmoN. 

A  taxpayer's  petition,  in  a  suit  to  enjoin  a 
county  from  an  illegal  tax  levy  to  meet  a  con- 
tract obligation  in  excess  of  the  constitutional 
debt  limit,  must  affirmatively  show  that  the  al- 
leged prior  indebtedness  had  been  legally  creat- 
ed, and  was  a  valid  and  subsisting  obligation 
against  the  county,  when  the  contract  obligation 
was  sought  to  be  created. 

[Ed.    Note. — For   other   cases,    see   Counties, 
Cent  Dig.  §  808;   Dec.  Dig.  {  196. •] 
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3.  Counties   (S   222*)— Aonow   ow    Obuga- 

TtONB. 

Plaintiff,  in  a  salt  to  obtain  a  judgment  on 
an  obligation  of  a  county,  must  plead  and  prove 
all  the  things  requisite  to  make  it  a  yalid  and 
binding  obligation. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  iS  355-359;   Dec.  Dig.  S  222.*] 

Appeal  from  District  Court,  LiTe  Oak  Coun- 
ty;   F.  G.  Chambllss,  Judge. 

Action  for  injunction  by  W.  Tullos  against 
r.  H.  Church,  County  Judge,  and  others. 
Judgment  for  defendants,  and  plalntlfl  ap- 
];)eals.    Affirmed. 

Swearlngen  &  Ward,  of  San  Antonio,  for 
appellant  Denman,  Franklin  &  McGown,  of 
San  Antonio,  and  Dougherty  ft  Dougherty,  of 
Beevllle,  for  appellees. 

CARL,  J.  This  suit  was  Instituted  by  W. 
TuUos,  appellant,  against  F.  E.  Church,  coun- 
ty Judge,  and  the  members  of  the  commission- 
ers' court  of  Live  Oak  county,  and  the  coun- 
ty and  district  clerk  and  county  treasurer, 
for  an  injunction  to  restrain  the  execution 
and  delivery  of  any  contract  with  the  Alamo 
Construction  Company,  the  Midland  Bridge 
Company,  or  any  other  person  or  company, 
and  to  restrain  the  execution  and  delivery 
of  any  warrant  or  warrants  in  any  sum  for 
the  payment  of  any  part  or  all  of  any  con- 
tract for  bridge  purposes;  the  petition  al- 
leging, substantially:  That  the  plaintlfe  is 
a  property  taxpaying  citizen  of  Live  Oak 
county;  that  the  total  value  of  taxable  prop- 
erty In  that  county  is  $4,642,000;  and  that 
"there  is  now  and  was  on  the  17th  day  of 
October,  1914,  an  outstanding  indebtedness 
created  by  the  county  commissioners'  court 
for  road  and  bridge  purposes  amounting  to 
approximately  $75,811.74,"  the  gross  items 
of  wUch  are  set  forth,  as  well  as  the  due 
dates.  It  is  further  alleged  that  the  out- 
standing existing  indebtedness  requires  an 
annua]  levy  and  collection  In  taxes  In  the 
sum  of  more  than  $7,000,  and  that: 

"The  annual  tax  that  must  be  levied  and  col- 
lected to  pay  these  obligations  of  the  county  of 
Live  Oak,  Tex.,  now  existing  and  outstandng, 
is  in  excess  of  15  cents  on  the  $100  of  the  val- 
nation  of  all  property  in  the  county  of  Live 
Oak,  Tex." 

The  petition  also  sets  out  the  following  or- 
der of  the  commissioners'  court: 

"On  this  the  15th  day  of  September,  A.  D. 
1914,  being  the  second  day  of  the  regular  Sep- 
tember term,  A.  D.  1914,  all  members  of  this 
commissioners'  court  of  Live  Oak  coimty  being 
present,  there  came  on  to  be  heard  the  matter 
of  building  the  bridges  and  approach,  to  wit: 
Four  bridges  on  the  Kittie-Oakville  Road  and 
five  bridETcs  on  the  George  West-Lyne  Ranch 
Road  and  an  approach  to  the  Nueces  River 
Bridge,  and  issuing  of  warrants  in  the  payment 
therefor  and  the  levying  of  a  tax  for  payment  of 
said  warrants  and  interest  thereon,  and  bids  for 
the  building  of  the  said  bridges  and  approach 
having  been  duly  advertised  for  as  provided  by 
law,  and  the  Alamo  Construction  Companv  hav- 
ing made  the  lowest  bid  therefor,  la  hereby 
awarded  the  contract  for  said  work  on  the  ex- 


press condition  that  a  final  contract  shall  be 

drawn  up  satisfactory  to  all  parties  to  the  con- 
tract and  that  the  aforementioned  successful 
bidder  shall  give  bond  satisfactory  to  all  parties 
in  the  sum  of  $6,500  conditioned  on  the  satis- 
factory completion  of  said  work  according  to 
said  contract  and  the  full  performance  by  said 
Alamo  Construction  Company  of  said  contract. 
It  is  further  ordered  by  tiie  commissioners' 
court  that  the  warrants  of  Live  Oak  county 
be  issued  to  Alamo  Construction  Company  now 
for  the  payment  for  said  bridges  and  approach, 
in  the  sum  of  $10,895,  being  the  amount  of  said 
bid :  but  it  is  further  provided  and  ordered  that 
said  warrants  shall  not  be  delivered  to  said 
Alamo  Construction  Company,  except  in  pay- 
ment for  labor  done  and  material  purchased  and 
delivered  to  said  Alamo  Construction  Company, 
except  in  payment  for  labor  done  and  material 
purchased  and  delivered  at  Kittle  and  George 
West,  according  to  the  estimates  made  by  Bart- 
lett  and  Rauney,  engineers  of  San  Ajitonio, 
Tex.,  of  the  value  of  such  material  and  labor, 
provided  that  not  more  than  80  per  cent,  of 
such  amount  of  warrants  need  be  delivered  un- 
til the  work  is  finally  accepted  by  the  county, 
and  upon  such  final  settlement  all  remaining  of 
said  warrants  shall  be  delivered  as  per  con- 
tract. And  it  is  further  ordered  that  warrants 
of  Live  Oak  county  for  $700  be  issued  to  Bart- 
lett  and  Ranney ;  said  warrants  are  for  pay- 
ment for  plans,  specifications,  and  inspection  of 
construction  oi  the  above-described  work  and 
traveling  expenses  in  connection  therewith.  And 
it  is  hereby  further  ordered  that  a  road  and 
bridge  tax  be  and  is  hereby  levied  annually  for 
Live  OalE  county  sufficient  to  pay  annually  the 
interest  on  all  of  the  warrants  above  ordered 
issued  to  the  Alamo  Construction  Company  and 
to  Bartlett  and  Ranney  and  sufficient  also  to 
pay  each  year  an  amount  equal  to  2  per  cent, 
of  the  principal  of  said  warrants  into  a  sinking 
fund  for  the  payment  of  said  warrants." 

The  debt  thereby  sought  to  be  created  Is 
alleged  to  be  in  addition  to  the  debts  herein 
formerly  shown.  The  suit  is  to  restrain  the 
execution  of  the  contract  and  the  execution 
and  delivery  of  the  warrants  provided  for  in 
said  order,  which  are  payable  In  five  years, 
because  the  county  has  exhausted  Its  bor- 
rowing capacity  for  road  and  bridge  purpos- 
es, and  that  no  special  tax  for  road  and 
bridge  purposes  has  been  voted  by  the  peo-' 
pie. 

The  trial  court  sustained  the  general  de- 
murrer and  the  following  special  exceptions: 

"First.  Plaintiff's  petition  is  insufficient,  in 
that  it  does  not  show  that  any  injury  or  threat- 
ened injury  will  be  caused  to  plaintiff  by  the 
doin^  of  the  acts  sought  to  be  enjoined  in  said 
petition  of  any  interference  or  threatened  in- 
terference with  any  legal  right  of  the  plaintiff, 
for  said  petition  seeks  to  show  that  the  signing 
of  the  contract  and  the  issuance  of  the  war- 
rants sought  to  be  enjoined  are  in  excess  of 
the  county  of  Live  Oak's  authority  to  create  in- 
debtedness, and  that  if  signed  and  issued  re- 
spectively will  create  no  obligation  on  the  coun- 
ty, and  said  count?  and  said  plaintiff  will  not 
be  bound  in  any  manner  to  pay  the  same,  and 
that  the  petition  does  not  show  that  the  acta 
sought  to  be  enjoined  can  possibly  create  any 
obligation  against  or  do  any  damage  to  the 
county  of  Live  Oak  or  to  plaintiff. 

"Second.  Said  petition  shows  no  equity,  in 
that  it  does  not  show  any  damage  that  can 
accrue  to  the  county  or  to  plaintiff,  but,  on 
the  contrary,  shows  only  that  the  effect  of  said 
contracts  and  said  warrants  will  be,  if  signed 
and  issued,  that  the  bridge  company-and  plain- 
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tiff  will  build  said  bridges  for  said  county  and 
accept  their  payment  therefor  the  county's  cer- 
tificates of  indebtedness  which  the  plaintiff^  al- 
leges are  void,  because  the  county  has  no  right 
to  issue  them.  That  said  petition  shows  only 
that  said  bridge  company  may  build  said  bridges 
for  Live  Oak  county  free  of  charge,  anj  against 
8uch  action  plaintiff  shows  no  cause  for  the  issu- 
ance of  your  honor's  injunction. 

"Third.  And  further  excepting  to  said  p«ti- 
tion,  these  defendants  say  that  it  is  insufficient 
in  that  it  does  not  show  upon  its  face  that  the 
plaintiff  has  a  plain  and  adequate  remedy  at 
Jaw,  in  that.  If  the  indebtedness  evidenced  by 
said  contract  and  warrants  is  in  excess  of  said 
county's  power  to  create  a  debt,  the  collection 
of  any  taxes  from  the  plaintiff  to  pay- said  debt 
can  be  successfully  resisted  by  him  in  an  action 
at  law,  and  the.  collection  of  said  warrants 
against  the  county  can  be  successfully  resisted 
by  said  county  in  an  action  at  law.'  . 

Appellant  declined  to  amend,  his  cause  was 
dlsmlased,  and  he  has  prosecuted  this  appeal. 

[1]  When  analyzed,  this  case  narrows 
down  two  propositions:  First,  as  to  whether 
a  taxpayer  can  maintain  a  proceeding  to  en- 
join tbe  execution  of  a  void  debt  on  the  part 
of  the  county ;  and,  second,  whetlier  it  is  nec- 
essary for  the  bill  to  plead  all  the  facts  which 
would  show  that  the  debts  already  in  exist- 
ence against  the  county  had  been  regularly 
created  and  were  valid  and  subsisting  obliga- 
tions, at  the  time  tbe  debts  complained  of 
were  sought  to  be  created. 

If  the  allegations  of  the  petition  are  true, 
and  sufficient  to  show  that  tbe  county  of  iLlve 
Oak  has  exhausted  its  power  to  create  obli- 
gations for  road  and  bridge  purpoees,  and 
tbat  debts  already  in  existence  would  require 
all  of  the  15-cent  tax  on  the  $100  Uxable 
valuation,  and  no  special  tax  for  those  pur- 
poses lias  been  voted,  then  there  would  be  a 
cause  of  action.  It  does  not  seem  to  be  ques- 
tioned that  a  taxpayer  may  maintain  an  in- 
junction to  prevent  a  wrongful  application  of 
public  funds.  And  if  he  may  prevent  tbe 
misapplication  of  public  funds  after  those 
funds  are  in  liand,  we  see  no  sound  reason 
wby  he  may  not  intervene  to  prevent  tbe 
creation  of  a  contract  illegally,  by  means  of 
wbicb  funds  are  to  be  obtained.  Judge 
Brown  says: 

"The  citizen  need  not  wait  until  an  unlawful 
contract  has  been  consummated,  but  may  pre- 
vent the  wrongful  act  by  injunction."  City  of 
Austin  V.  McCall,  95  Tex.  577,  68  S.  W.  794, 
citing  Grampton  v.  Zahriskle,  101  U.  S.  609,  25 
I/.  Ed.  1070. 

"In  that  case  Justice  Field  stated  the  law  in 
this  language:  *Of  the  right  of  resident  taxpay- 
ers to  invoke  the  interposition  of  a  court  of 
equity  to  prevent  an  illegal  disposition  of  the 
moneys  of  the  county,  or  tbe  illegal  creation  of 
a  debt  which  they  in  common  with  other  prop- 
erty holders  of  the  county  may  otherwise  be 
compelled  to  pay,  there  is  at  this  day  no  serious 
question.  The  right  has  been  recognized  by  tbe 
state  courts  in  numerous  cases ;  and  from  the 
nature  of  the  powers  exercised  by  municipal 
corporations,  the  great  danger  of  their  abuse  and 
the  necessity  of  prompt  action  to  prevent  irre- 
mediable injuries,  it  would  seem  eminently  prop- 
er for  courts  of  equity  to  interfere  upon  the 
application  of  the  taxpayers  of  a  county  to  pre- 
vent the  consummation  of  a  wrong,  when  the 
officers  of  those  cori>orations  assume,  in  excess 
of  their  powers,  to  create  burdens  upon  prop- 


erty holders.  Certainly,  In  the  absence  of  legis- 
lation restricting  the  rijght  to  interfere  in  such 
cases  to  public  officers  of  the  state  or  county, 
there  would  seem  to  be  no  substantial  reason 
why  a  bill  by  or  on  behalf  of  individual  tax- 
payers should  not  be  entertained  to  prevent  the 
misuse  of  corporate  powers.  The  courts  may 
be  safely  trusted  to  prevent  the  abuse  of  their 
process  in  such  cases.'  " 

See,  also.  Rev.  St.  art  4643,  g§  1,  3;  Morris 
V.  Cummlngs,  91  Tex.  618,  45  S,  W.  883 ;  City 
of  Covington  v.  Dodds,  152  Ky.  617,  153  S. 
W.  964;  Day  Co.  v.  State,  68  Tex.  526,  4 
S.  W.  865;  City  of  Brownwood  v.  Brown 
Telegraph  &  Telephone  Co.,  152  S.  W.  709; 
SulUvan  v.  Dooley,  31  Tex.  Civ.  App.  589,  73 
S.  W.  82. 

In  a  note  to  the  case  of  Pierce  v.  Hagaus, 
36  U  R.  A.  (N.  S.)  page  9,  we  find  bow  tliia 
subject  has  been  dealt  with  in  other  Juris- 
dicti<Mis: 

"An  action  was  brought  by  a  taxpayer  for  an 
injunction' to  restrain  the  officers  from  creating 
illegal  debts  in  excess  of  revenue,  and  from 
levying  and  collecting  taxes  in  payment  thereof. 
It  was  held  that  an  injunction  would  be  grant- 
ed. Bradford  v.  San  Francisco,  112  Cal.  537,  44 
Pac.  912.  The  court  said:  'We  conclude,  then, 
that  in  a  proper  case  municipal  officers  may,  at 
the  instance  of  a  taxpayer,  be  restrained  from 
contracting  illegal  debts,  and  from  levying  and 
collecting  taxes  for  tbe  payment  thereof,  and 
from  enforcing  the  payment  of  such  taxes.' " 

See,  also,  the  following  cases  cited  in  the 
same  footnote:  SpringQeld  v.  EXi wards,  84 
111.  626;  Ballard  v.  Cerney,  83  Neb.  606,  120 
N.  W.  151;  Pepper  v.  Philadelphia,  181  Pa. 
566,  37  Atl.  579;  City  Water  Supply  Co.  v. 
Ottumwa  (C.  C.)  120  Fed.  309;  French  v. 
Burlington,  42  Iowa,  614. 

In  tbe  light  of  the  foregoing  authorities,  we 
bold  tbat  a  taxpayer  may  not  only  maintain 
a  suit  for  injunction  to  restrain  the  wrongful 
use  of  public  funds,  but  may  do  so  to  pre- 
vent tbe  Ulegal  acquisition  of  funds  by  at- 
tempting a  tax  levy  in  excess  of  tbe  consti- 
tutional limit. 

Jt,  3]  So,  we  pass  to  tbe  consideration  of 
the  second  question,  as  to  wbether  it  is  nec- 
essary for  the  petition  to  show  that  the  debts 
already  in  existence  against  the  county  bad 
been  regularly  created  and  were  valid  sub- 
sisting obligations  of  the  county  at  tbe  time 
this  contractual  obligation  was  sought  to  be 
made. 

Where  a  suit  is  brought  seeking  to  obtain 
a  Judgment  oa  an  obligation  of  the  county, 
there  seems  to  be  no  doubt  tbat  it  is  essen- 
tial that  plaintiff  plead  and  prove  all  the 
things  requisite  to  make  it  a  valid  and  bind- 
ing obligation.  McNeal  v.  City  of  Waco,  88 
Tex.  88,  33  S.  W.  322;.  BiddJe  v..  City  of  Ter- 
rell, 82  Tex.  335,  18  S.  W.  691 ;  Texas  Wa- 
ter &  Gas  Co.  V.  City  of  Cleburne,  1  Tex. 
Civ.  App. -580,  21  S.  W.  303.  And  this 
would  seem  to  require  that,  in  addition  to 
showing  that  it  was  created  in  a  regular 
maimer,  it  should  also  be  shown  that  the  ob- 
ligation is  within  tbe  constitutional  limita- 
tion of  taxation,  and  that  a  tax  was  provid- 
ed to  pay  interest  and  create  a  sinking  fund. 


Digitized  by 


Google 


806 


171  SOUTHWESTERN  REPORTEB 


CTex. 


"The  rale  of  pleading:  that  the  statements  ot 
a  party  are  to  be  taken  most  strongly  against 
himself  is  reinforced  in  injunction  suits  by  the 
farther  requirement  that  the  material  and  es- 
sential elements  which  entitle  him  to  relief 
shall  be  sufficiently  certain  to  negative  every 
reasonable  inference  arising  upon  the  facts  so 
stated,  from  which  it  might  be  deduced  that  be 
might  not,  under  other  supposable  facts  con- 
nected with  the  subject,  thus  be  entitled  to  re- 
lief." Gillis  V.  Rosenheimer,  64  Tex.  246 ;  Co- 
tullB  V.  Bnrswell,  22  Tex.  Civ.  App.  329,  54  S. 
W.  614;  City  of  Paris  v.  Sturgeon,  50  Tex. 
Civ.  App.  522,  110  S.  W.  459;  10  Ency.  Plead. 
&  Prac.  pp.  923,  927;  Schlinlce  ▼.  De  Witt 
County,  145  S.  W.  665. 

In  line  with  the  general  rule  of  pleading 
In  Injunction  matters,  as  above  noted,  we 
hold  that  it  was  necessary  for  the  petition  to 
Show  afflrmatlvely  the  facte  *hlch  would 
make  the  alleged  prior  Indebtedness  of  the 
county  valid  subsisting  claims  against  the 
county ;  and  where  those  things  do  not  appear 
the  iietitlon  la  subject  to  a  general  demurrer. 
It  wajs  not  alleged  in  this  case  that  the  prior 
existing  debts  of  the  county  had  been  created 
regularly  by  order  of  the  court  and  a  tax 
levy  made  to  pay  interest  and  create  a  sink- 
ing fund,  or  that  same  were  to  be  paid  In 
whole  or  In  part  out  ct  current  revenues  on 
band.  Therefore  the  court  did  not  err  in 
Bustalnlng  the  general  demurrer. 

If  the  petition  had  been  good  as  against  a 
general  demurrer,  the  action  of  the  trial 
court  would  not  be  upheld  in  sustaining  the 
special  exceptions,  for  reasons  appearing  in 
the  first  part  of  this  opinion. 

The  Judgment  of  the  trial  court  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  ANDERSON.    (No.  1270.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  15,  1914.    Rehearing  Denied 

Nov.  19,  1914.) 

1.  Mastkb  AMD  Sbbvakt  (|  238*)— Injuby  to 

SEBVANT    —   COJ^TBIBUTOBT    NEQUOENCB    — 

Custom. 

Tinder  railroad  rules  that  all  main  fine 
switches  .in  yards  l>e  set  and  locked  for  main 
track,  proof  that  it  was  not  customary  for  fore- 
man operating  a  hand  car  to  look  at  the  target 
to  see  the  position  of  the  switch  would  not  re- 
lieve him,  approaching  the  switch  and  Imowing 
Uiat,  if  it  was  open,  his  car  would  be  derailed, 
from  the  due  exercise  of  ordinary  care  to  ascer- 
tain whether  it  was  open  or  closed,  and  his  fail- 
ure to  look  was  negligence. 

[Ed.  Note. — For  other  caseq,  s^  Master  and 
Servant.  Cent  Dig.  H  681,  7^748;  Dec.  Dig. 
{  238.*1 

2.  Afpeai.  AifD  E^BOB  (S  1047*) — Motion  to 
Stbike— Pkejudicial  Ebbob. 

Where  the  record  did  not  show  but  that  the 
verdict  might  have  been  based  entirely  on  in- 
competent testimony,  the  refusal  to  strike  the 
testimony  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4132,  4133,  4146-4152; 
Dec.  Dig.  {  1047.*] 

Appeal  from  District  Court,  Titus  County ; 
H.  F.  O'Neal,  Judge. 
Action  by  T.  J.  Anderson  against  the  St 
nils    Southwestern    Railway    Company    of 


Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded  for  a 
new  trial. 

This  la  the  second  time  this  case  has  been 
before  this  court  On  the  former  appeal  a 
Judgment  in  favor  of  appellee  was  reversed, 
and  Judgment  was  here  rendered  that  he 
talie  nothing  by  bis  suit,  on  the  ground: 
First,  that  it  ai^>eared  appellant  had  not 
been  guilty  of  negligence  as  charged  against 
it;  and,  second,  that  it  appeared  tliat  ap- 
pellee had  been  guilty,  of  negligence  which 
was  a  proximate  cause  of  the  injury  he  suf- 
fered. 124  S.  W»  1002.  The  Supreme  Court, 
having  granted  a  writ  of  error,  without  di- 
rectly determining  whether  the  conclusion 
reached  by  this  court  that  It  appeared  ap- 
pellant had  not  been  guilty  of  negligence  was 
correct  or  not,  affirmed  the  Judgment  render- 
ed here,  on  ttie  ground  that  It  did  appear 
that  appellee  was  guilty  of  negligence  as 
found  by  this  court.  104  Tex.  840,  134  S.  W. 
1175.  Afterwards  that  court,  on  a  rehearing 
granted  to  appellee,  set  its  Judgment  aside, 
and  reversed  the  Judgment  rendered  here,  on 
the  ground  that  there  was  testimony  to  sup- 
port a  finding  that  appellee  was  not  guilty 
of  contributory  negligence.  104  Tex.  840, 
188  S.  W.  107.  The  nature  of  the  case  is 
fully  stated  In  the  opinions  of  this  oonrt 
and  the  Supreme  Court  which  may  be 
found  in  the  volumes  of  the  Southwestern 
Reporter  cited  above.  The  testimony  in  the 
record  on  this  appeal  does  not  appear  to  be 
materially  different  from  the  testimony  in 
the  record  on  the  first  appeal. 

Rolston  &  Rolston,  of  Mt  Pleasant,  Glass, 
Estes,  King  &  Burford,  of  Texarkana,  and  H 
B.  Perkins  and  D.  Upthegrove,  both  of  Dallas, 
for  appellant  B.  Q.  Evans  and  T.  D. 
Stames,  both  of  Oreenvllle,  L.  B.  Keeney,  of 
Texarkana,  and  Ward  &  Ward,  of  Mt  Pleas- 
ant, for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  Of  the  44  assignments  in  appellantfs 
brief,  we  think  none  of  those  entitled  to  con- 
sideration presents  a  reason  why  the  Judg- 
ment should  be  reversed,  unless  it  is  the 
twentieth,  twenty-first,  or  twenty-second,  in 
which  complaint  is  made  of  certain  portions 
of  the  argument  of  appellee's  counsel  to  the 
Jury,  the  twenty-fourth.  In  which  complaint 
Is  made  of  a  side  bar  remark  made  by  said 
counsel  in  the  presence  of  the  Jury,  the  twen- 
ty-fifth or  thirty-eighth.  In  whldi  complaint 
is  made  of  the  conduct  of  said  counsel  In 
propounding  certain  questions  to  witnesses, 
the  fortieth,  in  which  complaint  is  made  of 
the  conduct  of  the  officer  In  charge  of  the 
Jury,  who.  It  is  claimed,  communicated  to 
them  while  they  were  deliberating  as  to 
their  verdict  certain  matters  prejudicial  to 
appellant's  rights,  or  the  tenth.  In  which 
complaint  Is  made  of  the  action  of  the  court 
in  refusing  to  strike  out  and  exclude  from 
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consideration  by  the  Jury  certain  testimony 
of  the  witness  Huff.  As  tbe  assignment  last 
specified  will  be  sustained,  and  the  Judgment 
reversed  for  the  error  of  the  court  in  re- 
fusing to  exclude  the  testimony  referred  to, 
we  will  not  undertake  to  determine  whether 
the  other  assignments  specified,  or  any  of 
them,  should  be  sustained  or  not,  but  will 
assume  that  on  another  trial  the  rules  In- 
tended to  Insure  the  fair  and  orderly  trial 
of  cases  will  be  carefully  obserTed,  and  that 
the  questions  made  by  those  assignments  will 
not  again  arise. 

At  the  time  he  was  injured  appellee  was 
the  foreman  of  a  fencing  gang,  and  was  op- 
erating a  hand  car  over  appellant's  main  line 
track  within  the  yard  limits  of  its  depot  in 
North  Ft.  Worth.  As  a. result  of  its  running 
Into  an  open  switch,  the  car  was  derailed, 
whereby  appellee  and  other  men  on  It  were 
thrown  to  the  ground.  The  target  on  the 
switch  stand  was  there  for  the  purpose  of 
Indicating  to  appellee  and  others  operating 
cars  and  engines  on  the  track  whether  the 
switch  was  open  or  closed.  It  was  without 
defect  of  any  character,  and  plainly  indicated 
that  the  switch  was  open.  Had  be  looked  to- 
ward it  as  he  approached  the  switch,  appel- 
lee could  have  seen  the  target  at  any  time 
after  he  got  within  300  yards  of  it,  and  had 
he  seen  It  he  would  have  known  from  its 
I>ositlon  that  the  switch  was  open.  Had  he 
discovered  that  the  switch  was  open  at  any 
time  before  be  got  within  30  feet  of  it,  he 
could  have  stopped  the  car,  and  so  have 
avoided  the  accident.  He  testified  that  he 
did  not  look  at  the  target  as  he  approached 
the  switch,  and  sought  to  excuse  his  failure 
to  do  so  on  the  ground,  among  others,  that, 
because  of  certain  rules  promulgated  by  ap- 
pellant, he  had  a  right  to  assume,  and  did, 
without  looking  at  the  target,  that  the  switch 
was  closed.  The  rules  referred  to,  so  far 
as  It  is  necessary  to  state  them,  were  as 
follows: 

"All  main  line  switches  in  yards  must  in- 
variably be  set  and  locked  for  main  track." 

"When  a  main  track  switch  is  set  for  a  train, 
the  person  attending  such  switch  muBt  go  to  a 

?oint  on  the  opposite  side  of  the  track  at  least 
6  feet  from  such  switch  stand  and  remain 
there  nntll  the  train  has  passed  over  the 
switch." 

On  the  first  trial  of  the  case  appellant  con- 
tended that  it  appeared  that  Other  rules,  and 
not  those  set  out  above,  appUed  to  the  sit- 
uation presented  to  appellee,  but  the  Supreme 
Court  held  the  testimony  authorized  a  finding 
to  the  contrary,  a  finding  that  appellee  was 
Justified  in  assuming  from  the  absence  of  any 
one  near  the  switch  that  it  was  closed,  and 
a  finding  that  appellee  therefore  was  not 
guilty  of  negligence  in  falling  to  look  at  the 
target.  Had  appellee  on  the  last  trial  been 
content  to  rely  upon  the  testimony  the  Su- 
preme Court  thought  was  sufficient  to  sup- 
port a  finding  that  he  was  without  fault,  the 
question  made  by  the  tenth  assignment  would 
not  have  arisen  on  this  appeaL    It  seems, 


however,  he  was  nnwUUng  to  rely  on  that 
testimony,  and,  as  la  shown  by  the  bill  of 
exceptions  reserving  that  question,  proved  by 
his  witness  Huff  that  it  was  not  cnatomary, 
and  had  never  been  the  cuBtom,  for  a  man 
operating  a  hand  car  to  look  to  the  target 
to  see  the  position  of  the  sMtch.  This  tes- 
timouy  was  admitted  without  objection  on 
the  part  of  appellant,  but  it  afterwards  mov- 
ed to  exclude  same  on  the  ground  that  "it 
was,"  quoting  from  the  bill,  "wholly  Irrel- 
evant and  Immaterial,  because  a  custom  can- 
not excuse  Anderson  from  performing  his 
duty,  unless  that  custom  is  known  to  the 
railway  company  and  has  been  agreed  to  by 
it;  on  the  further  ground  that  the  testimony 
Invades  the  province  of  the  Jury  and  Is  giving 
an  opinion  on  a  mixed  question  of  law  and 
fact,  whether  or  not  it  was  Anderson's  duty 
to  look  at  the  switch  target,  whether  it  was 
customary  or  not" 

[1,2]  Had  the  testimony  been  objected  to 
when  it  was  offered,  it  Is  clear,  we  think,  it 
should  have  been  rejected;  for  the  existence 
of  such  a  custom  would  not  have  relieved 
appellee  of  the  dnty  resting  on  him  to  use 
ordinary  care  as  the  hand  car  approached 
the  switch  to  ascertain  whether  it  was  closed 
or  not.  Knowing,  as  he  did,  that  the  car  was 
approaching  the  switch,  and  knowing,  as  he 
did,  that  if  the  switch  was  open  when  the 
car  reached  it,  the  car  would  be  derailed, 
appellee,  we  think,  would  have  been  guilty 
of  negligence,  as  a  matter  of  law,  notwith- 
standing such  a  custom,  if,  not  being  ex- 
cused from  doing 'so  on  the  grounds  {minted 
out  by  the  Supreme  Court,  he  neglected  to 
look  to  the  target  to  see  whether  the  switch 
was  closed  or  not  He  had  no  right  because 
of  such  a  custom  alone,  to  shut  his  eyes  to 
a  situation  made  obvious  to  him  by  the  posi- 
tion of  the  target  Tet,  for  aught  we  can 
determine  to  the  contrary  from  the  record 
before  us,  the  finding  of  the  Jury  in  his 
favor  may  have  been  based  entirely  on  the 
custom  shown  to  exist  by  the  testimony  in 
question.  They  may  have  believed  the  rule 
requiring  one  of  appellant's  employes  to 'be 
near  the  switch  whUe  It  was  open  had  no 
application  to  the  situation  presented  to  ap- 
pellee, and  therefore  that  he  had  no  right 
to  assume  from  the  absence  of  any  one  near 
it  that  it  was  closed,  and  yet  have  believed 
he  was  free  from  fault  in  not  looking  to 
the  target  to  ascertain  the  position  of  the 
switch,  because  of  the  custom  of  men  operat- 
ing hand  cars  not  to  look  to  it 

Ordinarily  in  objection  to  testimony  urged 
for  the  first  time  in  a  motion  to  exclude  it 
is  not  entitled  to  favarable  consideration  it 
might  deserve  if  n^ade  at  the  time  the  tes- 
timony was  offered.  Appellee  insists  this 
rule  should  be  applied  and  the  assignment 
overruled.  But  we  do  not  agree  that  the 
discretion  conferred  upon  the  trial  Judge 
with  reference  to  the  exclusion  of  improper 
testimony  admitted  without  objection  was 
rightly  exercised,  and  are  of  opinl<ni  that  bla 
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action  In  refusing  tb  strike  out  the  testi- 
mony, in  view  of  the  case  made  by  the  record, 
was  error  requiring  the  Judgment  to  be  set 
aside.  Accordingly  the  Judgment  will  be  re- 
versed and  the  cause  will  be  remanded  for  a 
new  trial. 


BITLLOCH  V.  MISSOURI,  K.  &  T.  RX.  OO. 

OF  TEXAS.     (No.  1310.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Not.  19,  1914.    Rehearing  Denied 

Dec.  3,  1914.) 

1.  Appeal  and  Eerok  (§  882*)— Review— In- 
vited Erbob — Insttbuctions. 

Where  a  petition  for  injuries,  snfEered  by 
reason  of  catching  cold  in  an  unhealed  car, 
alleges  that  plaintiff  at  the  time  was  in  perfect 
health,  except  a  slight  weakness  incident  to  an 
operation  for  appendicitis,  plaintiff  cannot  ob- 
ject that  an  instruction  making  it  the  carrier's 
duty  to  heat  the  car  so  that  a  person  in  normal 
health  and  physical  condition  would  not  suf- 
fer inconvenience'  stated  too  low  a  degree  of 
warmth. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;  Dec.  Dig.  { 
882.*] 

2.  Tbial    (J    251*)— iNSTBUcnouB— Appuca- 
TiON  TO  Issues. 

A  petition  for  injuries  to  a  passenger,  suf- 
fered by  reason  of  an  unheated  car,  alleging 
that  plaintiff  was  at  the  time  in  perfect  health, 
except  a  slight  weakness  incident  to  a  prior  op- 
eration for  appendicitis,  is  insufficient  to  author- 
ize the  submission  of  an  issue  of  aggravation  of 
previous  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig  §§  587-595;   Dec.  Dig.  §  251.*] 

3.  Appeal   and   Erbob   (§  1066*)— Haemt-toh 

EbBOB— INSTBUCTIONB. 

A  party  may  not  allege  error  as  to  instruc- 
tion on  an  issue  not  pleaded  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;    Dec.  Dig.  f  1066.*] 

4.  Tbial  (S  260*)— IN8TBUCT10N8  Covebed  by 
Main  Cuaboe. 

A  requested  instruction  sufficiently  covered 
by  the  main  charge  is  properly  refused. 

[Ed.  Note.- For  other  cases,  see  Trial,  Cent. 
Dig.  SI  651-659 ;   Dec.  Dig.  S  260.*] 

5.  Appeal  and  Error  (S  759*)- Briefs— Ab- 

SICNMENTS. 

An  assignment  of  error  not  copied  In  the 
brief  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3094 ;   Dec.  Dig.  {  759.*] 

Appeal  from  District  Court,  Hunt  County; 
A.  P.  Dehoney,  Judge. 

Action  by  J.  W.  Bulloch  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  defendant, 
plaintlft  appeals.    Afirmed. 

The  appellant  brought  the  suit  against  ap- 
pellee company  to  recover  damages  for  inju- 
ries to  his  wife,  alleged  to  have  been  suffered 
in  consequence  of  its  negligent  failure  to 
supply  needed  heat  In  one  of  its  coaches  on 
which  she  was  a  passenger  from  Dallas  to 
Greenville.  The  defendant,  besides  denial, 
pleaded  negligence  of  the  wife  proximately 
causing  her  sufiferlng.  There  is  a  conflict  of 
evidence  as  to  whether  or  not  the  defendant 


company  was  guilty  of  negligence  In  tailing 
to  supply  the  coach  with  needed  heat  from 
the  cold  weather,  and  there  is  conflict  of  evi- 
dence as  to  contributory  negligence  of  the 
wife  in  the  several  respects  pleaded.  These 
several  questions  were  by  the  court  submit- 
ted to  the  Jury,  and  were  by  the  Jury  decided 
adversely  to  the  plaintUf.  We  find  the  ver^ 
diet  of  the  Jury  fully  supported  by  sufficient 
legal  evidence.  There  is  no  point  made  on 
the  appeal  bi  respect  to  the  evidence. 

Evans  &  Carpenter,  of  Oreenvine,  for  ap- 
Iiellant  Dinsmore,  McMahan  ft  Dinsmore, 
of  Greenville,  for  appellee. 

LEVI,  J.  (after  stating  the  facts  as  above): 
[1]  The  charge  of  the  court  authorised  the 
Jury  to  return  a  verdict  for  the  plaintiff  for 
the  injuries  sued  for,  upon  the  finding  by  the 
Jury  that: 

(1)  "Defendant's  employes  in  charge  of  said 
train  failed  to  properly  beat  the  car  in  which 
plaintiff  and  his  wife  were  riding,  and  to  keep 
the  same  warm  to  the  extent  that  a  person  in 
normal  health  and  physical  condition  travel- 
ing thereon  would  not  suffer  inconvenience  and 
injury  from  the  cold ;"  and  (2)  "that  such  fail- 
ure to  heat  and  keep  said  car  warm,  if  there 
was  such  failure,  was  negligence"  proximately 
causing  the  injuries. 

Appellant  predicates  error  upon  this  para- 
graph of  the  charge  in  deling  the  degree  of 
warmth  that  was  essential  to  the  demand  of 
his  wife  as,  being  "to  the  extent  that  a  per- 
son in  normal  health  and  physical  condition 
traveling  thereon  would  not  suffer  inconven- 
ience and  injury  from  the  c(dd."  Appellant 
pleaded  in  his  petition: 

"That  at  the  time  of  the  exposure  causing  the 
injuries  herein  set  forth  she  was  in  perfect 
health,  suffering  only  from  a  slight  weakness 
and  disability  that  would  be  naturally  incident 
to  an  operation  for  appendicitis,  performed  prior 
to  that  time  at  the  Baptist  Sanitarium  in  Dal- 
las." 

Appellant  alleges  that  the  defendant  failed 
to  discharge  its  duty  to  his  wife  as  a  passen- 
ger, in  this: 

"The  weather  was  cold,  damp,  and  disagree- 
able, and  it  was  necessary  for  the  protection  of 
the  passengers  on  that  train  that  said  train 
be  heated  and  kept  warm,  but  that,  notwith- 
standing the  cold,  disagreeable  weather,  the  de- 
fendant, through  its  agents  and  servants,  failed 
and  neglected  to  keep  the  coaches  warm  and 
comfortable,  but,  on  the  contrary,  the  coach  in 
which  plaintiff's  wife  rode  from  Dallas  to  Green- 
ville was  allowed  to  be  without  Are  or  warmth, 
and  was  cold,  open,  damp,  and  disagreeable;  that 
plaintiff's  wife  became  very  cold,  her  feet  were 
cold  and  her  body  was  chilled,  and  she  was 
caused  to  suffer  a  chill  and  rigor  while  in  said 
train,  in  consequence  of  said  exposure,  which 
resulted  and,  caused  her  to  contract  a  severe 
cold  and  la  grippe,  causing  chronic  injury  and 
inflammation  of  the  lungs  and  bronchial  tubes 
and  tuberculosis  of  the  lungs." 

Properly  construing  the  petition,  the  plain- 
tiff's case,  it  must  be  considered,  is  founded 
on  the  claim  that  his  wife,  being  "in  perfect 
health,  suffering  only  from  a  slight  wealcnesa 
naturally  Incident  to  an  operation  for  ap- 
pendicitis, performed  prior  to  that  time,"  at 
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the  time  she  became  a  passenger  was  caused 
to  suffer  a  severe  illness  and  permanent  im- 
pairment of  health  through  the  negligence  of 
defendant  in  allowing  the  car  "to  be  without 
flre  or  warmth"  and  "cold,  open,  damp  and 
disagreeable."  The  exact  degree  of  warmth 
that  is  essential  to  passengers,  considering 
the  varying  predisposition  of  persons  to  heat 
and  cold,  cannot  clearly  be  defined,  and  be- 
comes a  question  that  must  be  dealt  with  as 
the  proof  in  each  case  must  authorize.  Un- 
der a  condition  of  weather  that  is  "cold, 
damp,  and  disagreeable,"  as  alleged  here,  it 
may  be  the  exercise  of  a  high  degree  of  care 
on  the  patt  of  the  railway  company  towards 
a  passenger  in  supplying  the  heat  in  the 
coach  needed  to  prevent  inconvenience  and 
injury  to  persons  generally  of  normal  health. 
By  claiming  in  the  petition  that  his  wife  was 
in  good  health  and  had  assumed  the  relation 
of  passenger  in  that  good  condition  of  health, 
the  court's  charge  in  requiring  the  car  to  be 
heated  to  the  degree  essential  to  the  need  of 
a  person  in  normal  health  was  but  measur- 
ing the  liability  of  the  defendant  to  plaintiff 
in  accordance  with  the  declared  fact  of  the 
petition  that  the  wife  was  in  that  normal  con- 
dition. .  Had  the  Jury  determined  under  this 
charge,  as  they  were  authorised  by  its  terms 
to  do,  that  there  was  a  negligent  failure  to 
sapply  the  heat  fleeded  by  a  passenger  of 
normal  health,  such  verdict  in  favor  of  the 
idaiotlff  would  have  support  in,  and  certain- 
ly be  in  accordance  with,  his  pleading.  Plain- 
tifl,  at  most,  could  ask  no  more  than  his  pe- 
tition averred.  It  Is  not  believed,  in  view  of 
tbe  pleading,  that  appellant  can  very  well 
Insist  that  the  court  grievously  erred  in  an- 
fborlzlng  a  verdict  in  his  favor  upon  the  find- 
ing that  the  railway  company  negligently 
failed  to  keep  the  coach  to  that  degree  of 
warmth  for  his  wife  that  was  essential  to 
ber  as  a  person  of  normal  health  and  physi- 
cal condition.  As  there  was  no  injury  to  ap- 
pellant, tbe  assignment  is  overruled.  Rule 
62a  (149  S.  W.  X). 

[2, 3]  The  second  assignment  predicates  er- 
ror in  the  fourth  paragraph  of  the  court's 
charge  substantially  the  same  as  in  the  pre- 
ceding paragraph,  in  defining  the  degree  of 
warmth  of  the  car  as  being  that  essential  to 
"persons  in  normal  health  and  condition." 
The  fourth  paragraph,  however,  undertakes 
to  submit  a  phase  of  negligence  to  the  Jury 
dependent  upon  special  circumstances,  and 
quite  different  from  that  submitted  In  the 
third.  The  instruction  now  being  considered 
authol'izes  the  plaintiff  to  recover  of  defend- 
ant damages  upon  the  ground  that  the  neg- 
ligent failure  to  keep  the  coach  in  needed 
beat  "aggravated  her  condition"  of  health 
and  physical  condition,  which  already  "was 
Impaired  prior  to  taking  tbe  Journey  on  de- 
fendant's train  on  January  6,  1912."  The 
petition  did  not  aver  that  at  the  time  she 
became  a  passenger  she  was  suffering  from 
seriously  impaired  health,  and  that  such  con- 


dition was  known  to  the  employes  In  charge 
of  the  car.  The  petition  averred  a  contrary 
condition  of  health.  It  was  incumbent,  we 
think,  upon  appellant  to  allege  these  special 
circumstances  in  order  to  be  entitled  to  have 
submitted  such  issue  to  the  Jury.  And  fail- 
ing, as  appellant  did,  to  allege  the  facts  show- 
ing the  legal  liability  sought  by  the  instruc- 
tion to  be  enforced,  he  would  not  be  entitled 
to  insist  upon  a  reversal  of  the  Judgment  by 
reason  of  the  challenged  instruction.  Appel- 
lee could  well  insist,  as  It  does,  that  no  in- 
Jury  authorizing  reversal  could  be  predicated 
by  appellant  upon  Instructions  respecting  an 
issue  not  pleaded  by  him.  The  assignment  is 
overruled. 

The  third  assignment  is  overruled  <»  the 
same  ground  that  the  second  assignment  is 
overruled. 

The  fourth  assignment  is  overruled.  The 
charge  correctly  presents  an  issue  in  respect 
to  contributory  negligence  raised  by  the  an- 
swer and  the  evidence. 

[4]  The  fifth  assignment  Is  overruled.  The 
question  sought  to  be  covered  by  the  special 
charge  was  sufficiently  covered  by  the  court's 
main  charge. 

[5]  As  the  sixth  Eisslgnment  is  not  copied 
in  the  brief,  we  cannot  understandingly  pass 
on  it,  and  therefore  do  not  consider  it,  because 
of  the  failure  to  comply  with  the  rules  in  re- 
spect thereto. 

The  Judgment  is  affirmed. 


ROGERS  et  aL  v.  HARRIS.    (No.  1345.) 

(Court  of  CJivil  Appeals  of  Texas.    Texarkana. 

Nov.  18,  1014.    Rehearing  Denied 

Dec.  3,  1914.) 

1.  GUABDIAN  AND   WaKD  (J  44*)— AUTHOEITT 

TO  Lease. 

Rev.  St.  1011,  arts.  41*24,  4136,  authorize 
a  guardian  to  manage  and  control  tbe  ward's 
property,  and  to  lease  the  same  and  collect  tbe 
rent,  but  require  him  to  account  for  reasonable 
rent  when  he  Is  not  ordered  to  lease.  Articles 
4137  and  4139  authorize  the  court  to  order  a 
lease  for  not  exceeding  one  year,  and  on  com- 

glaint  require  the  guardian  to  show  cause  why 
e  should  not  be  required  to  rent,  and  to  make 
an  order  in  such  case.  Held,  that  a  guardian, 
rentine  without  an  order,  was  not  limited  to  a 
lease  for  a  year,  but  had  power  to  lease  for  a 
longer  term. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  {{  192-201;  Dec.  Dig.  i 
44.*] 

2.  GlTABDIAR    AND   WaBD   (§  44*)— AUTHOBITT 

TO  Lease. 

A  guardian  at  common  law  can  lease  a 
ward's  real  estate  for  any  term  of  years  not  ex- 
tending beyond   minority. 

[Ed.  Not& — For  other  cases,  see  Guardian  and 
Ward,  Ont.  Dig.  {§  192-201;  Dec.  Dig.  §  44.*] 

3.  Landlobd  and  Tenant  (J  76*)  —  Action 
roB  Rent— Evidence. 

Evidence  in  action  by  a  guardian  for  rent 
held  to  justify  a  finding  that  no  agreement  was 
made  permitting  defendants  to  sublet 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  (Tent  Dig.  H  225-230;  Dec.  Dig.  i 
76.*] 
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4.  Appeal  and  Ebbob  ({  1074*)— Habut.ww 

Ebbob. 

Where  there  Is  a  full  statement  of  facts, 
and  no  issue  raised  which  cannot  be  satisfac- 
torily disposed  of  without  conclusions  requested, 
and  no  objection  is  laised  on  appeal  to  ^le  con- 
sideration of  finding  of  fact  and  conclusions  of 
law  certified  in  the  record,  error,  if  any,  in  fail- 
ing to  file  findings  of  fact  and  conclusions  of 
law  within  the  time  prescribed  by  statute,  is 
harmless. 

[Ed.  Ndte.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4248-4252;  Dec  Dig.  { 
1074.»] 

Apiteal  from  District  Court,  Harrison  Coun- 
ty;   H.  T.  Lyttleton,  Judge. 

Suit  by  Mae  Harris  against  Webb  Bogers 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeaL    Affirmed. 

Tonng  &  Abney,  of  Marshall,  for  appel- 
lants. Beard  &  Davidson,  of  Marshall,  for 
appellee. 

HODGES,  J.  Mrs.  Mae  Harris,  for  her- 
self and  as  guardian  for  her  minor  son, 
James  S.  Harris,  instituted  this  suit  in  the 
court  below  against  the  appellants  to  re- 
cover the  sum.  of  $1,000  alleged  to  be  due  for 
the  rent  of  certain  store  buildings  in  the 
city  of  Marshall,  Tex.  The  facts  show  that 
Mrs.  Harris  is  the  guardian  of  the  person 
and  estate  of  James  S.  Harris,  a  minor  al- 
leged to  be  10  years  of  age;  that  the  minor 
owns,  subject  to  Mrs.  Harris'  one-third  life 
Interest,  some  lots  in  the  city  of  Marshall, 
on  which  are  two  brick  storehouses,  which, 
prior  to  July  21,  1913,  had  been  leased  to 
the  appellants  for  a  term  of  three  years,  be- 
ginning January  1,  1912,  for  $76  per  month. 
In  the  rear  of  those  two  buildings  Is  a  space 
which  at  that  time  was  covered  by  some  oth- 
er buUdings  of  an  unsubstantial  nature.  On 
July  21,  1913,  the  appellants  wrote  the  fol- 
lowing letter  to  Mis.  Harris: 

"July  21,  1918. 

"Mrs.  J.  W.  Harris— Dear  Madam:  If  you 
will  erect  a  one-story  brick  building  in  the  rear 
of  the  building  occupied  by  us,  between  them 
and  Simpson's  barber  shop,  same  to  cover  all 
space,  and  to  have  two  front  doors,  with  parti- 
tion in  center,  with  two  doors,  with  awning  in 
front,  we  will  take  same,  together  with  the 
buildmgs  we  now  have,  at  a  lease  price  of  $100 
per  month  from  date  of  completion,  for  three 
years,  with  privilege  of  renewal  for  three  years 
at  the  same  price.  We  agree  upon  completion 
of  same  to  pay  $1,000,  ten  months'  rental,  in 
advance,  with  guaranty  from  yon  in  case  the 
building  should  be  destroyed,  or  partially  de- 
stroyed, that  all  rental  paid  in  advance  you  will 
refund  same  immediately. 
"Yours  truly, 

"Rogers  Brothers, 

^By  W.  P.  Rogers,  Jr." 

This  offer  was  accepted  by  Mrs.  Harris, 
and  the  construction  of  the  buildings  con- 
templated commenced.  A  short  time  before 
their  completion,  about  the  last  of  September 
of  that  year,  permission  was  given  to  the  ap- 
pellants to  move  some  of  their  goods  into 
the  new  buildings,  and  they  have  retained 
possession  since  that  time.    Just  before  the 


buUdlngs  were  completed,  however,  T.  W. 
Davidson,  the  attorney  who  represented  Mis. 
Harris  in  her  business  transactions,  bad  an 
Interview  with  appellants  with  reference  to 
subletting  the  premises.  Appellants  testi- 
fied that  Davidson  agreed  that,  if  they  would 
release  Mrs.  Harris  from  her  obligation  to 
construct  an  awning  in  front  of  the  buildings, 
she  would  allow  them  to  sublet  According 
to  the  testimony  of  Davidson,  he  made  no 
such  absolute  agreement,  but  told  them  that. 
If  they  would  yield  the  provision  of  the  con- 
tract requiring  the  construction  of  the  awn- 
ing, he  would  submit  the  matter  to  Mrs. 
Harris  and  advise  her  to  give  permission 
for  subletting  the  premises.  It  developed, 
however,  that  Mrs.  Harris  declined  to  accede 
to  such  terms,  and  the  awning  was  thereaft- 
er constructed.  About  October  1,  1913,  after 
the  buildings  were  completed,  Mrs.  Harris 
demanded  payment  of  the  $1,000,  which  the 
appellants  had  agreed  to  pay  in  advance. 
This  was  refused,  unless  Mrs.  Harris  would 
execute  a  lease  giving  to  the  appellants  the 
privilege  of  subletting.  She  declined  to  do 
this,  but  it  appears  that  she  tendered  a  lease 
In  all  other  respects  in  compliance  with  the 
original  contract  between  the  parties. 

In  their  answer  to  the  pleadings  of  the 
plaintiff,  the  appellants  allege  that  it  was 
their  understanding  thatlthey  were  to  have 
the  privilege  of  subletting,  and  that  they  re- 
garded this  as  a  part  of  the  contract  whidi 
Mrs.  Harris  was  to  carry  out  In  their  an- 
swer, the  appellants,  among  other  things, 
say: 

"The  defendants  aver  that  they  have  repeated- 
ly offered  to  the  plaintiff  the  one  thousand  dol- 
lars mentioned  in  their  said  proposal,  if  the 
plaintiff  would  give  them  a  memorandum  in 
writing  sufficient  to  bind  the  plaintiff  upon  said 
contract,  a^d  the  plaintiff  refused  to  accede  to 
the  defendants'  request,  and  for  the  purpose  of 
haraissing  and  annoying  defendants,  and  injur- 
ing the  commercial  standing  of  the  defendants, 
who  are  engaged  in  condncting  a  retail  mercan- 
tile business,  filed  this  suit  axainst  the  defend- 
ants. On,  to  wit,  the  1st  day  of  November, 
1913,  the  defendants  tendered  to  the  plaintiff  in 
person  the  sum  of  one  thousand  dollars,  and 
then  and  there  requested  her  to  sign  the  lease  as 
stipulated  for  in  said  proposition  of  July  21, 
1013,  with  the  addition  of  a  clause  allowing  de- 
fendants to  sublet,  and  she  refused  to  carry 
out  her  contract  and  sign  said  lease.  Defend- 
ants then  and  there  offered  to  pay  and  tendered 
plaintiff  her  one  hundred  dollars  for  the  Octo- 
ber rent,  1913.  and  she  refused  to  accept  the 
same.  The  piaintifTs  said  agent  prepared  a 
written  lease  in  accordance  with  the  proposition 
and  the  agreement  of  the  parties,  except  it 
omitted  the  clause  allowing  the  defendants  to 
sublet,  and  a  copy  of  same  is  hereto  attached, 
and  if  the  clause  allowing  defendants  to  sublet 
is  included  it  expresses  the  agreement  of  the 
parties." 

After  some  other  averments,  unnecessary 
to  notice  In  this  connection,  the  petition  con- 
eludes  with  the  following  prayer: 

"Wherefore  the  defendants  pray  that  this 
honorable  court  first  determine  whether  or  not 
said  contract  is  capable  of  specific  performance 
in  its  entirety,  ana,  if  the  court  should  decide 
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that  Bald  contract  is  capable  of  specific  per- 
formance in  its  entirety,  the  defendants  pray 
that  the^  have  judgment  against  the  plaintiff 
for  specific  performance  of  said  contract,  and 
the  defendants  be  allowed  to  pay  .said  sum  of 
$1,000  into  court,  and  they  here  now  tender  said 
amount  to  the  plaintilf  in  open  court.  In  the 
event  the  court  should  determine  that  said  con- 
tract is  incapable  of  specific  performance  as  to 
the  interest  of  the  minor,  James  Harris,  in  the 
property  involved  in  the  litigation,  then  they 
pray  that  they  hare  specific  performance  so 
far.  as  the  one-third  interest  of  the  plaintiff, 
Mrs.  Mae  Harris,  in  the  property,  and  that  they 
have  judgment  against  Mrs.  Mae  Harris  for 
their  damages  on  account  of  the  plaintiff  being 
unable  to  carry  out  said  contract  in  its  entirety, 
and,  in  the  event  it  should  be  determined  that 
said  contract  cannot  be  specifically  performed 
in  part,  then  the  defendants  pray  Uiat  their 
rights  and  the  rights  of  all  parties  be  adjudi- 
cated, and  that  tneir  former  contract  be  held 
valid,  and  the  defendants  be  allowed  to  retain 
the  use  of  the  two  stores  fronting  on  Welling- 
ton street,  and  of  so  much  of  the  two  rear  stores 
as  covers  the  ground  which  they  used  and  en- 
joyed prior  to  the  erection  of  the  new  stores, 
and  that  they  have  judgment  against  the  plain- 
tiff for  their  damages.  The  defendants  further 
pray  that  the  defendants  be  given  such  other 
relief  in  law  and  equity  as  they  may  show 
themselves  to  be  justly  entitled  (to),  and  they 
here  now  offer  to  do  equity,  and  to  do  and  per- 
form such  acts  as  the  court  may  require  as  a 
condition  precedent  to  obtaining  such  relief." 

The  case  was  submitted  to  the  court  with- 
out a  jury,  and  a  judgment  rendered  in 
favor  of  Mrs.  Harris  for  the  amount  sued 
for,  and  directing  her  to  execute  a  lease  to 
be  delivered  to  the  appellants  in  accordance 
with  the  terms  expressed  in  the  written  pro- 
posal of  July  21,  1913. 

[1,  2]  There  are  two  grounds  relied  on  for 
the  reversal  of  that  judgment  The  first  is 
that  Mrs.  Harris  had  no  legal  power  to  lease 
the  property  in  controversy  for  more  than  one 
year,  and  for  that  reason  she  was  unable  to 
perform  her  part  of  the  contract  upon  which 
the  promise  to  pay  the  $1,000  was  based.  The 
raising  of  that  question  on  appeal  is  some- 
what inconsistent  with  the  attitude  of  the 
api)ellantB  in  the  trial  court.  In  their  prayer 
for  relief  th^  asked  that  Mrs.  Harris  be 
compelled  to  perform  the  contract  tn  its  en- 
tirety. By  "entirety"  they  probably  meant 
one  embracing  a  written  permission  for  them 
to  sublet  the  premises.  The  court  did  just 
what  they  asked  for,  except  to  require  Mrs. 
Harris  to  Incorporate  that  provision.  The 
omission  of  that  provision  from  the  written 
lease  woald  not,  of  .course,  in  any  manner 
affect  the  authority  of  Mrs.  Harris  to  execute 
a  valid  lease  for  three  years.  But,  aside 
from  that  objection  to  the  consideration  of 
those  assignments  at  this  time,  we  think  Mrs. 
Harris  did  have  the  legal  authority  to  exe- 
cute a  valid  lease  contract  for  the  term  of 
three  years  as  originally  contemplated  by 
the  parties.  At  common  law  the  guardian 
might  lease  the  ward's  real  estate  for  any 
term  of  years  not  extending  beyond  the 
'  ward's  minority.  1  Wai^bum  on  Real  Prop. 
404;  21  Cyc.  86,  and  cases  cited  in  notes. 
The  following  provisions  of  the  statute  In- 


dicate the  powers  which  a  guardian  may 
exercise  In  such  matters: 

"Art  4124.  The  guardian  of  the  estate  is  en- 
titled to  the  possession  and  management  of  all 
property  belonging  to  the  ward,  to  collect  all 
debtsi  rents,  or  claims  due  such  ward, '  to  en- 
force all  obligations  in  his  favor,  to  bring  and 
defend  suits  by  or  against  him ;  bnt,  in  the  man- 
agement of.  the  estate,  the  guardian  shall  be 
governed  by  the  provisions  of  this  title." 

"Art  4136.  The  guardian  may  rent  the  im- 
proved property  of  the  ward,  other  than  such 
property  as  is  named  in  article  4134  without  an 
order  of  the  court  authorizing  him  to  do  so,  and 
either  at  public  or  private  renting;  but,  when 
he  rents  without  an  order  of  court,  he  shall  be 
required  to  acconnt  to  the  estate  of  the  ward  for 
the  reasonable  value  of  the  rent  of  such  proper- 
ty for  the  time  the  same  was  so  rented. 

"Art  4137.  The  court  may_  order  the  farm, 
plantation,  manufactory,  business,  or  any  im- 
proved property  of  the  estate  to  be  rented,  ei- 
ther at  public  or  private  renting,  for  any  length 
of  time,  not  exceeding  one  year,  and  upon  such 
terms  and  conditions  as  the  court  may  deem 
for  the  best  interests  of  the  ward." 

"Art  4139.  Any  person,  upon  complaint  in 
writing  filed  with  the  cleri  of  the  county  court 
may  cause  the  guardian  of  the  estate  of  a  ward 
to  be  cited  to  appear  at  a  regular  term  of  the 
court  and  show  cause  why  he  should  not  be 
required  to  rent  out  the  farm,  plantation  or 
other  improved  property  of  the  ward,  or  why 
he  should  not  be  required  to  lease  for  improve- 
ment the  wild  or  unimproved  lands  of  the  ward ; 
and,  upon  the  hearing  of  such  complaint,  the 
court  shall  make  such  order  as  may,  in  bis 
judgment,  be  for  the  best  interest  of  the  estate." 

The  fact  that  the  court  may  order  the 
guardian  to  rent  the  improved  property  of 
the  ward  for  any  length  of  time  not  exceed- 
ing one  year  can  hardly  be  construed  as  a 
limitation  of  the  time  for  which  the  guardian 
may  lease  it  when  not  acting  under  an  order 
9f  the  court  This  provision  doubtless  means 
that  In  case  the  guardian  fails  to  perform 
his  duty  of  leasing  the  ward'.s  property  and 
Is  compelled  to  do  so  by  the  court  the  court 
may  direct  a  renting  for  any  term  not  exceed- 
ing one  year,  or,  if  the  guardian  desire  to 
proceed  under  the  order  of  the  court  In  rent- 
ing the  ward's  property,  in  order  to  protect 
himself  from  liability  on  his  bond,  he  may 
apply  to  and  receive  authority  from  the  court 
to  rent  the  property  for  a  length  of  time  not 
exceeding  one  year.  The  fact  that  the  guard- 
Ian  is  made  liable  upon  his  bond,  when  the 
lease  is  not  made  under  the  direction  of  the 
court  is  an  Indication  that  he  was  to  have 
more  latitude  In  dealing  with  the  ward's 
property  according  to  his  own  discretion. 

[3]  The  second  ground  urged  for  reversing 
the  judgment  is  the  refusal  of  the  court  to 
require  Mrs.  Harris  to  execute  a  lease  con- 
taining a  provision  permitting  the  appellants 
to  sublet  the  pretniaes.  Assuming  that  this 
parol  modification  of  the  written  contract 
might  be  Ingrafted  upon  It  and  be  specifically 
enforced,  it  nevertheless  Involved  a  contested 
issue  of  fact  and  the  state  of  the  evidence 
is  sudh  that  the  court  was  justified  In  finding 
that  no '  absolute  agreement  was  made  to 
grant  such  permission. 

[4]  As  stUl  another  ground  for  reversing 
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the  Judgment,  It  is  contended  that  the  trial 
court  failed  to  file  his  findings  of  fact  and 
conclusions  of  law  within  the  time  prescrib- 
ed by  statute.  We  find  incorporated  in  the 
record  findings  of  fact  and  conclusions  of 
law  certified  to  by  the  trial  Judge.  No  ob- 
jection is  raised  to  their  consideration  in 
this  court  by  the  appellee.  Even  if  the  court 
did  fail  to  legally  comply  with  the  request 
of  the  appellants  in  this  particular,  there  is 
nothing  in  the  record  to  Indicate  that  such 
failure  has  operated  to  the  detriment  of  the 
appellants  in  this  appeal.  There  is  a  full 
statement  of  facts,  and  no  issue  is  raised 
which  cannot  be  satisfactorily  disposed  of 
without  the  conclusions  requested.  The  er- 
ror, U  any,  is  harmless. 

We  find  no  just  grounds  for  reversing  the 
Judgment,  and  it  is  accordingly  afBrmed. 


SUPREME   RULING   OF   FRATERNAL, 

MYSTIC  CIRCLE  v.  HOSKINS  et  al. 

(No.  1343.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Nov.  11,  1914.    Rehearing  Denied  Nov. 

19,  1914.) 

1.  Insurance  (J  693*)— Mutuai,  Benefit  In- 
surance —  Actions  —  Sufficiency  of  Evi- 
dence OF  Death. 

Where  a  benefit  insurance  certificate  provid- 
ed for  payment  upon  satisfactory  proof  of  the 
death  of  the  member,  a  by-law  providing  that 
tbe  member's  absence  or  disappearance  from  bia 
last  known  place  of  residence  for  any  length 
of  time  should  not  be  evidence  of  bis  death,  and 
that  no  right  should  accrue  under  his  certificate, 
nor  should  any  benefits  be  paid  until  conclusive 
proof  had  been  made  of  his  death,  aside  from 
any  presumption  arising  by  reason  of  his  ab- 
sence, was  void  under  Rev.  St  1911,  art.  5707, 
providing  that  any  person  absenting  himself, 
beyond  sea  or  elsewhere,  for  seven  years  suc- 
cessfully shall  be  presumed  to  be  dead,  unless 
proof  be  made  that  be  was  alive  within  that 
time,  since  tbe  by-law,  construed  in  connection 
with  the  certificate,  did  not  except  the  absence 
of  a  member  from  the  risks  assumed,  but  merely 
provided  what  should  constitute  "satisfactory 
proof,"  thereby  restricting  a  rule  of  evidence, 
contrary  to  public  policy. 

[E!d.   Note.— For  other   cases,   see  Insurance, 
Cent  Dig.  S  1883;   Dec.  Dig.  |  693.*] 

2.  Ihsubanck  (I  699*)— Reinburancb— "Liv- 
.  ino,    contributino    members    in    good 

Standinq"— Sufficiency  of  Evidence. 
The  constitution  and  laws  of  a  benefit  so- 
ciety provided  that  any  member  who  should  ab- 
scond or  depart  from  his  last  place  of  residence 
and  remain  away  for  one  year  without  report- 
ing his  address  to  tbe  secretary,  should  forfeit 
his  membership;  that  the  secretary  should  not 
receive  from  any  person  any  assessment  dues, 
or  fines  on  account  of  such  member,  but  should 
notify  the  person  offering  to  make  the  payments 
that  proof  of  the  member's  lopation  or  residence 
was  necessary,  suspend  the  member,  and  re- 
port bis  action  to  Uie  supreme  secretary.  De- 
fendant took  over  the  membership  and  attairs 
of  such  society  by  a  contract  providing  that  all 
"living,  contributing  members  in  Rood  stand- 
ing" thereby  became  members  of  defendant,  and 
that  benefit  certificates  issued  to  such  members 
were  thereby  assumed  by  it.  A  member  disappear- 
ed from  his  last  known  place  of  residence  more 
than  a  year  prior  to  this  contract  and  was  not 


thereafter  heard  of  within  seven  years  from  the 
date  of  his  disappearance,  but  bis  dues  had  been 
paid  and  no  attempt  had  been  made  to  suspend 
him,  though  the  facts  were  known  to  the  io<-al 
secretary,  and  reported  by  him  to  the  society. 
There  was  no  evidence  that  he  was  actuaiiy 
dead  at  the  date  of  the  contract  Held,  that 
the  member  was  a  contributir^  member  In  good 
standing  at  tbe  date  of  the  (ontraet,  and  the 
evidence  warranted  a  finding  that  be  was  a  liv- 
ing member;  especially  as  Rev.  St  Iflll.  art 
5707,  attaches  no  legal  consequences  to  a  ppr- 
son's  absence  or  disappearance,  until  tbe  expira- 
tion of  the  seven  years  necessary  to  raise  a 
presumption  of  death. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  699.*] 

3.  Insurance  (|  755*)— Mutual  Benefit  In- 
surance—Suspension — Waives  ob  Estop- 
pel. 

Where  the  constitution  and  laws  of  a  bene- 
fit insurance  society  provided  that  any  member 
who  should  remain  away  from  his  last  place  of 
residence  for  one  year  should  forfeit  bis  mem- 
bership; that  the  secretary  should  not  receive 
assessments,  dues,  or  fines  on  his  account,  but 
should  notify  the  person  offering  them  that 
proof  of  the  member  a  location  or  residence  was 
necessary,  suspend  the  member,  and  report  his 
action  to  the  supreme  secretary,  but,  though  a 
member's  disapearance  was  known  to  the  lo- 
cal secretary  and  reported  by  him  to  the  society, 
no  notice  was  given  to  a  person  paying  tbe  dues 
and  assessments  that  proof  of  the  member's  lo- 
cation or  residence  was  necessary,  and,  on  the 
contrary,  such  payments  were  accepted  and  no 
attempt  made  to  suspend  the  member,  the  so- 
ciety waived  its  right  to  suspend  him,  and  was 
estopped  from  asserting  a  suspension  to  defeat 
a  recovery  on  the  certificate  after  he  had  been 
alwent  for  seven  years. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §1  1907-1916;   Dec.  Dig.  {  755.*] 

4.  Death  (8  2*)  —  Presumption  from  Ab- 
sence —  Statutory      Pbovibionb  —  "E1.8E- 

WHEBE." 

"Elsewhere"  in  Rev.  St  1911,  art  5707, 
providing  that  any  person  absenting  himself  be- 
yond sea,  or  elsewhere,  for  seven  successive 
years,  shall  be  presumed  to  be  dead,  does  not, 
as  claimed,  mean  outside  the  state. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  (S  1-3;  Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Elsewhere.] 

Appeal  from  District  Ooart,  Gregg  Connty; 
W.  C.  Buford,  Judge. 

Action  by  Mrs.  Margaret  B.  HoaUns  and 
others  against  the  Supreme  RnUng  of  the 
Fraternal  Mystic  Circle.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Afilrmed. 

This  suit  is  by  tbe  beneficiary  upon  a  life 
Insurance  policy.  Appellee  is  the  annt  of 
Joseph  T.  Hoskins,  and  his  was  the  life  in- 
sured. Tbe  policy  was  Issued  May  27,  1901, 
and  soon  thereafter  was  delivered  to  appel- 
lee, who  regularly  paid  all  the  premlama 
which  became  due  upon  It  after  issuance  np 
to  and  Including  May,  1918.  In  the  year  1905 
Joseph  T.  Hoskins  resided  In  Dallas.  Tex., 
and  was  engaged  in  work  there,  and  this  was 
his  last  known  residence.  He  was  never 
seen  nor  heard  of  after  the  fall  of  1905, 
though  his  aunt  and  relatives  made  Immedi- 
ate, continued,  and  very  exhaustive,  but  un- 
availing, efforts  to  find  or  locate  him.    Tbe 


•For  other  cases  see  same  topic  and  section  NUMB£R  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  b  Rep'r  Isdexa 
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defenses  of  the  appellant  are:  (1)  That  the 
by-laws,  which  are  a  part  of  the  contract, 
provide  that  absence  or  disappearance  of  a 
member  shall  not  be  e^'idence  of  the  death  of 
such  member,  and  no  rights  shall  accrue  un- 
til conclusive  proof  of  actual  death  has  been 
made:  nud  (2)  that  in  taking  over  the  busi- 
ness affairs  and  members  of  the  American 
(Uilld  the  appellant,  by  its  contract,  only 
assumed  contracts  on  the  lives  "of  all  living, 
contributing  members  In  good  standing  in 
the  American  Guild,"  of  date  May  27,  1907. 
There  was  a  trial  to  the  court  without  a 
jury,  and  judgment  was  rendered  in  favor  of 
the  appellee. 

The  court  m^de  the  following  findings  of 
fact,  which  are  supported  by  the  evidence, 
namely: 

"1.  Besides  the  matters  of  fact  expressly,  or 
by  provisions  of  law,  admitted  to  be  true  by  the 
pleadings  of  the  plaintiff  and  defendant.  I  find 
the  following  facts  to  have  been  proven  on  said 
trial : 

"2.  That  Joseph  T.  Hoskins  lived  at  Long- 
view,  Tex.,  practically  all  his  life,  up  to  July, 
1904,  when  he  left  for  Ft.  Worth,  Tex.,  where 
he  remained  for  a  period  of  probably  over  one 
year,  during  which  time  he  was  seen  by  a 
number  of  people  and  to  them  expressed  affec- 
tion and  regard  for  plaintiff  Mrs.  Margaret  E. 
Iloskins  and  intention  to  return  to  his  home 
in  Longview.  and  was  last  seen  in  Dallas  in 
the  fall  of  1905,  and  that  be  resided  in  Dallas 
at  that  time,  and  since  said  time  be  has  never 
been  seen  or  heard  of  since  nor  shown  to  be 
alive.  Mrs.  Hoskins  heard  from  him  regnlaxly 
up  to  the  time  of  his  disappearance. 

"3.  That  diligent  search  and  inquiry  has  been 
made  for  said  Joseph  T.  Hoskins  in  Dallas  and 
Ft.  Worth,  and  advertisement,  with  a  liberal 
reward  (inserted  in  a  large  daily  newspaper  in 
Dallas),  for  the  address  or  whereabouts  of 
Joseph  T.  Hoskins.  Such  inquiry  or  advertise- 
ment made  or  inserted  two  or  three  years  after 
the  disappearance  of  said  Joseph  T.  Hoskins. 
That  no  information  was  ever  received  from 
said  Joseph  T.  Hoskins  as  a  result  of  said  in- 
quiry or  advertisement. 

"4.  That  L.  D.  Stansbury,  local  secretary  of 
the  American  Guild  and  worthy  collector  of  the 
defendant  order,  knew  when  Joseph  T.  Hoskins 
left  longview,  and  knew  that  soon  thereafter 
his  address  and  whereabouts  became  unknown, 
and  that  snch  facts  were  communicated  to  the 
American  Guild  by  L.  D.  Stansbury,  its  local 
secretary,  prior  to  May,  1007. 

"6.  That  the  fact  of  the  disappearance  of 
Joseph  T.  Hoskins  was  communicated  to  the 
defendant  order  by  L.  D.  Stansbury,  its  worthy 
collector,  several  times  between  1907  and  1913. 

"6.  That  defendant  had  notice  from  plaintiff, 
through  her  attorney,  on  or  about  April  22, 
A.  D.  1018,  that  Joseph  T.  Hoskins  had  dis' 
appeared  for  a  long  period  of  time  and  his  ad- 
dress was  unknown  and  has  been  so  for  a  long 
period  of  time;  that  in  May,  1913,  defendant 
furnished  blanks  for  proof  of  death  of  Joseph 
T.  Hoskins,  and  mailed  them  to  the  attorney  of 
plaintiff;  that  same  were  returned  later  prop- 
erly filled  out.  and  proof  of  death  shown  by 
seven  years'  absence,  supported  by  affidavits  of 
a  number  of  persons;  that  in  May,  1913,  de- 
fendant accepted  payment  of  the  April  dues  of 
Joseph  T.  Hoskins,  paid  by  plaintitf  Mrs.  Hos- 
kins; that  said  dues  have  never  been  returned 
to  plaintiff  Mrs.  Hoskins. 

"7.  That  L.  D.  Stansbury,  local  secretary 
and  worthy  collector  of  the  Ainerican  Guild  and 
defendant  order  from  1904  to  1913,  was,  during 
said  time,  a  state  and  national  officer  of  said 
orders. 


"8.  That  all  dues,  assessments,  or  premiums 
due  the  American  Guild  or  defendant  on  the 
policy  of  Joseph  T.  Hoskins  have  been  promptly 
paid  up  to  May,  1913,  when  further  dues  (were) 
refused  by  defendant,  and  that  plaintiff  has 
paid  defendant  $205  in  such  dues. 

"9.  That  Joseph'  T.  Hoskins  was  a  living, 
contributing  member  in  good  standing  of  the 
American  Guild  in  good  standing  in  May,  1907, 
when  defendant  reinsured  the  members  of  the 
American  Guild." 

The  contract  of  assumption  and  all  the  by- 
laws of  the  appellant  are  made  a  part  of  the 
findings  of  fact  here,  and  as  they  can  be  re- 
ferred to  la  the  record,  it  is  unnecessary  to 
set  them  out. 

Meador  &  Davis,  of  Dallas,  for  appellant 
M.  li.  Cnnnlngham,  of  Longriew,  for  appel- 
leea 


LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  The  laws  of  the  appellant,  as  well  as  the 
laws  of  the  American  OoUd,  eontatn  the  fol- 
lowing article: 

"The  absence  or  disappearance  of  a  member 
of  the  Fraternal  Mystic  Circle  from  his  last 
known  place  of  residence  for  any  length  of 
time  shall  not  be  evidence  of  the  death  of  the 
member,  and  no  right  shall  accrue  under  the 
certificate  of  membership  to  a  beneficiary,  nor 
shall  any  benefits  be  paid  until  conclusive  proof 
has  been  made  of  the  death  of  the  member  aside 
from  any  presumption  that  might  arise  by  rea- 
son of  his  absence." 

And  the  appellant  pleaded  as  a  defense  the 
provision  set  out  The  trial  court  after 
hearing  the  case  on  its  merits,  made  the  con- 
clusion of  law  in  respect  to  the  by-law: 

"That  a  provision  making  ineffective  proof  of 
death  by  seven  years'  absence  is  void,  being  con- 
trary to  article  5707,  B.  S.  of  Texas,  1911." 

Believing,  as  we  do,  that  the  ruling  of  the 
court  in  the  respect  mentioned  was  correct 
and  should  be  sustained,  the  first  and  second 
assignntents  of  appellant,  challenging  the 
conclusion  of  law,  are  overruled. 

The  by-law  we  are  considering,  which  was 
made  a  term  of  the  contract,  provides  that 
absence  without  intelligence  "shall  not  be 
evidence  of  the  death  of  the  member,"  and 
requires  "conclusive  proof,"  before  a  liability 
to  pay  the  policy  arises,  "of  the  death  of 
the  member  aside  from  any  presumption 
that  might  arise  by  reason  of  his  absence." 
As  expressed  in  the  face  of  the  policy,  though, 
the  substantial  thing  the  parties  had  con- 
tracted for  was  that  the  insurance  company 
should  pay  the  beneficiary  the  sum  of  money 
specified  "upon  satisfactory  proof  of  the 
death  of  the  said  member  while  in  good 
standing  upon  the  books  of  the  supreme  chap- 
ter." The  language  of  the  by-law,  consider- 
ed In  connection  with  the  language  of  the 
policy,  would  clearly  indicate  that  the  In- 
surance company  and  the  Insured  were  agree- 
ing that  "satisfactory  proof,"  as  expressed 
in  the  policy,  of  the  death  of  the  Insured 
most.  In  order  to  enforce  liability  to  pay  the 
policy,  rest  in  and  be  confined  exclusively  to 
proof  of  the  actual  death  of  the  insured.  As 
the  agreement  of  the  parties,  as  shown  by 
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the  language  of  the  by-law,  was  entirely  In 
respect  to  "the  evidence"  that  would  be  "sat- 
isfactory proof  of  the  death  of  the  Insured, 
it  would  be  a  restrictive  provision  of  con- 
tract in  respect  only  to  a  rule  of  evidence, 
and  not  a  stipulation  excepting  absence  as 
in  the  nature  of  the  risk  assumed.  There- 
fore the  agreement,  as  expressed  In  the  by- 
law, declaring  that  absence  without  intelli- 
gence shall  not  be  evidential  data  to  enforce 
liability  to  pay  the  policy,  would,  if  control- 
ling upon  the  courts  as  a  term  of  private 
contract,  operate  to  prevent  the  application 
of  article  5707,  B.  S.  of  1911,  to  such  evi- 
dential fact,  and  the  legal  consequences  at- 
tached to  the  fact,  as  proven  here,  of  absence, 
for  seven  years  without  Intelligence  would 
be  ineffective.  As  the  courts  are  required, 
as  a  part  of  their  duty,  to  enforce  the  stat- 
utes as  the  law  prescribes  shall  be  done,  a 
failure  of  the  court  to  apply  the  statute  men- 
tioned to  the  facts  of  this  case  would  be  al- 
lowable only  upon  the  ground  that  the  par- 
ties had  the  legal  right  of  contract  in  respect 
to  the  proof.  It  is  generally  said  that  no 
person  has  a  vested  right  In  rules  of  evidence. 
Oooley's  Cons.  Llm.  (7th  Ed.)  624;  3  Page 
on  Contracts,  {  1766.  The  reason,  therefore, 
as  laid  down  in  Cooley,  supra,  is  because  "the 
rules  of  evidence  pertain  to  the  remedies 
which  the  state  provides  for  Its  citizens,  and 
generally  in  legal  contemplation  neither  enter 
into  and  constitute  any  part  of  any  contract 
nor  can  be  regarded  as  being  the  essence  of 
any  right  which  a  party  may  seek  to  enforce." 
As  it  is  correct,  according  to  the  rule,  that 
no  person  has  a  vested  right  in  rules  of  evi- 
dence, and  it  cannot  be  regarded  as  constitut- 
ing any  part  of  a  private  contract,  then  It 
would  follow  that  parties  may  not  go  to  the 
extent  of  making  a  valid  term  of  private  con- 
tract which  has  the  effect  of  making  inef- 
fective an-  existing  statute  declaring  the 
legal  consequence  that  attaches  to  proof  of 
certain  facts.  In  the  case  of  Eaton  v.  Ins. 
Co.,  136  S.  W.  817,  the  court  held  void  a  by- 
law which  sought  to  deprive  a  policy  holder 
of  a  statutory  right  to  sue  in  the  county 
where  the  insured  resided  at  the  time  of 
hia  death.  See,  also,  Travelers'  Ass'n  v. 
Branum,  169  8.  W.  390.  Under  the  statute 
making  a  fire  insurance  policy  a  liquidated 
demand  in  case  of  total  loss  of  a  building, 
an  agreement  of  the  parties  providing  for 
the  payment  of  the  actual  value  was  held 
void  as  contravening  the  statute  and  paralyz- 
ing its  execution  by  the  courts.  Ins.  Co.  v. 
Levy,  12  Tex.  Civ.  App.  45,  33  S.  W.  992.  We 
see  no  reason  why  the  principle  of  public 
policy  applied  to  the  latter  case  above  should 
not  apply  to  the  question  Involved  in  the  in- 
stant one,  when  in  each  instance  the  agree- 
ment interrupted  the  application  of  an  ex- 
press statute. 

Appellant  cites  cases  allowing  waiver  of 
the  statute  of  limitations,  as  being  analogous 
to  the  question  bere^  bat  we  do  not  beUere 


that  the  principle  involved  in  those  cases 
would  extend  to  the  question  here.  Such 
cases  only  furnish  the  restricted  rale  that 
parties  may  go  to  the  extent  of  agreeing  to 
modify  or  waive  a  course  of  procedure  such 
as  pertains  to  merely  personal  privileges  or 
such  as  are  created  by  statute  for  their  bene- 
fit. There  is  a  wide  difference  between  the 
waiver  of  procedure  that  pertains  merely  to 
personal  privileges  or  benefits,  and  agreement 
that  contravenes  an  express  statute  provided 
for  the  enforcement  of  law  in  civil  actions 
by  the  court  The  case  of  Kelly  v.  Benefit 
Ass'n,  46  App.  Dlv.  79,  61  N.  X.  Supp.  394, 
cited  by  appellant,  seems  to  broadly  assert, 
without  discussion  or  furnishing  a  reason 
or  principle  for  the  ruling,  that  the  parties 
had  a  legal  right  to  agree  upon  a  provision 
practically  identical  with  the  instant  one, 
and  that  it  was  not  invalid.  We  are  not 
inclined  to  foUow  the  same  as  authority  for 
a  similar  ruling  in  the  instant  case. 

[2,  3]  The  contract  made  between  appel- 
lant and  the  American  Guild  at  the  time  ap- 
pellant took  over  the  membership  and  affairs 
of  the  American  GuUd  provided,  "that  all 
living,  contributing  members  in  good  stand- 
ing as  of  this  date  (May  27,  1907)  in  the 
American  Guild  do  hereby  becoine  members 
in  good  standing  of  the  Supreme  Ruling  of 
the  Fraternal  Mystic  Circle,"  and  "that  bene- 
fit certificates  in  force  heretofore  issued  or 
assumed  by  the  American  Guild  to  its  now 
living,  contributing  members  In  good  stand- 
ing, are  hereby  assumed  by  the  said  the  Su- 
preme Ruling  of  the  Fraternal  Mystic  Circle." 
The  constitution  and  laws  of  the  American 
Guild  provided : 

"Section  14.  Any  member  who  shall  abscond, 
remove,  or  depart  from  his  home,  or  last  place 
of  residence  and  remain  away  for  a  period  of 
one  year,  and  not  report  to  the  secretary  of  hia 
chapter  bis  location,  his  poet  office  address, 
shall  thereby  forfeit  bis  membership,  and  hia 
certificate  shall  become  null  and  void.  The  sec- 
retary shall  not  receive  from  any  person  any 
monthly  assessment,  special  assessment,  dues 
or  fines  for  or  on  account  of  any  member  who 
has  been  absent  and  whose  residence  has  been 
unknown  for  one  year,  but  he  shall  notify  the 
person  offering  to  make  such  payments  that 
proof  of  the  member's  location  or  resilience  ia 
necessary,  and  he  shall  at  once  suspend  the 
member  and  report  his  action  to  the  supreme 
secretary  with  his  reasons  therefor,  toeetber 
with  the  post  office  address  of  the  beneficiary 
and  the  last  known  residence  of  the  member. 
Upon  satisfactory  proof  of  the  member's  where- 
abouts the  supreme  govprnor  may  order  him  re- 
instated in  the  order  without  expense.  In  case 
of  the  failure  of  the  member,  his  beneficiary, 
or  other  persons  interested  in  his  certificate  to 
make  proof  of  the  member's  whereabouts,  his 
suspension  shall  remain  permanent  and  binding, 
and  neither  the  member,  hia  beneficiary,  nor 
any  other  person,  shall  have  any  right  to  par- 
ticipate in  the  funds  of  the  order." 

The  appellant  makes  the  point  that  it  is 
not  liable  to  the  beneficiary  under  its  eon- 
tract,  t>ecause  the  insured  had  disappeared 
for  more  than  12  months  prior  to  May  27, 
1907,  and  had  become  suspended  by  virtue  of 
the  terms  of  the  laws  of  the  American  GoUd, 
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and  therefore  was  ii6t  a  "liring,  contribntliig 
member  in  good  standing  of  the  American 
Guild"  at  the  time  of  the  contract  The  as- 
signments of  error  numbered  3  to  13  Incla- 
sive,  presenting  the  point,  we  conclude  should 
be  overruled.  It  is  not  disputed  that  all 
dues  and  premiums  called  for  by  either  the 
American  Guild  or  appellant  were  paid  in 
dne  time  np  to  and  until  May,  1913.  The  in- 
sured therefore  was  certainly  a  "contrib- 
uting" member  of  the  American  Guild  on  May 
27,  1907.  And,  as  the  court  finds  as  a  fact 
from  all  circumstances  in  etridence  that  the 
insured  "was  a  living,  contributing  member" 
in  May,  1907,  when  the  appellant  reinsured 
the  members  of  the  American  Guild,  we  would 
be  bound  by  that  finding  of  fact  that  he  was 
"living,"  unless  It  was  unwarranted  by  proof. 
There  is  no  pretense  in  the  evidence  that  he 
was  actually  dead  Id  May,  1907,  and  there  is 
an  absence  of  any  proof  showing,  or  from 
which  it  could  be  inferred,,  that  he  died  at  a 
specific  time.  The  court's  finding  of  fact  was 
therefore  warranted.  Article  5707  does  not, 
we  think,  attach  legal  consequences  to  aV- 
sence  without  intelligence  nntQ  the  expira- 
tion of  the  seven  years.  The  Insured  being, 
according  to  the  evidence,  both  "living"  and 
"contributing,"  and  there  being  no  pretense 
in  the  evidence  of  any  attempt  to  suspend  or 
of  there  being  actual  suspension  of  him  until 
May,  1913,  it  would  appear  that  the  Insured 
was  "a  member  in  good  standing  in  the 
American  Guild"  when  the  appellant  rein- 
sured the  members  of  the  Amerixmn  Guild. 
In  this  connection  it  appears  that  appellant 
Issued  its  certificate  of  reinsurance  in  May, 
1907.  By  Issuing  the  certificate  of  reinsur- 
ance it  would  thereby  appear,  and  could  be 
inferred,  that  api>eUant  decided  and  consid- 
ered the  Insured,  within  the  terms  of  its  con- 
tract with  the  American  Guild,  as  a  member 
In  good  standing,  and  was  willing  to  assume 
and  continue  the  contract  of  insurance  held 
by  the  Insured.  Bavlng  so  contracted  with 
the  Insured,  and  receiving  all  dues,  the  ap- 
pellant would  be  bound  by  its  contract  of  as- 
sumption, and  could  not  avoid  the  same  in 
the  absence,  as  here,  of  pleading  and  proof  of 
fraud,  accident,  or  mistake.  It  fur&er  ap- 
pears from  the  court's  findings  of  fact,  which 
are  supported  by  proof: 

"That  L.  D.  Stansbury,  local  secretary  of  the 
American  GuUd  and  worthy  collector  of  the  de- 
fendant, knew  when  Joseph  T.  Hoskins  left 
LiODgview,  and  knew  that  soon  thereafter  his 
address  and  whereabouts  became  unknown  and 
that  snch  facts  were  communicated  to  the 
American  Guild  by  Ii.  D.  Stansbury,  its  local 
secretary,  prior  to  May,  1907.  That  the  fact 
.of  the  disappearance  of  Joseph  T.  Hoskins  was 
communicated,  to  the  defendant  order  by  L.  D. 
Stansbury.  its  worthy  collector,  several  times 
between  1907  and  1913." 

Having  knowledge,  as  it  appears,  of  the 
facts  that  the  Insured  had  "removed"  or  "de- 
parted" from  his  home  or  last  place  of  res- 
idence, and,  notwithstanding  this  knowledge. 


continuing,  without  any  attempt  at  suspen- 
sion, to  collect  and  receive  all  dues,  the  Amer- 
ican Guild  would.  In  the  facts,  be  held  to 
have  waived  any  right  of  suspension  of  the 
Insured,  and  would  be  estopped  from  assert- 
ing a  suspension.  Therefore,  assuming,  for 
the  moment,  that  the  appellant  could  go  be- 
hind Its  6wn  contract  of  reinsurance  and 
predicate  any  right  of  forfeiture  under  the 
American  GuUd  that  the  American  Guild 
could  legally  assert,  the  appellant  could  pred- 
icate no  greater  legal  right  than  could  the 
American  Guild.  According  to  the  by-law  It 
is  required  of  the  secretary,  in  order  that  the 
suspension  be  finally  operative,  that  he  shall 
"notify  the  person  (Bering  to  make  such  pay- 
ments that  proof  of  the  member's  location  or 
residence  la  necessary."  There  Is  no  evidence 
that  the  secretary  gave  this  notice,  nor  that 
he  made  any  attempt  to  suspend  the  memba. 
Clearly,  neither  the  American  Guild  nor  the 
appellant  could  very  well  assert  that  there  is 
proof  that  the  American  GuUd  or  appellant 
had  so  far  brought  Itself  within  the  terms 
of  Its  by-law  regarding  suspension  as  that  It 
could  assert  suspeaision  under  the  terms  of 
the  law  governing  suspension.  Failure  on  the 
part  of  the  secretary  of  the  American  Guild 
or  the  appellant  to  perform  the  duty  as  to 
notice  required  would  preclude  any  insistence 
that  the  insured  was  suspended  under  the  by- 
law at  the  time  of  the  contract  of  May  27, 
1907. 

[4]  By  the  fourteenth  assignment  of  error 
appellant  contends  that  "elsewhere"  under 
article  6707,  R.  9.,  means  beyond  the  confines 
of  Texas.  The  appellant  dtes  Turner  t.  Seal- 
ock,  21  Tex.  Civ.  App.  604,  54  S.  W.  888,  and 
Latham  r.  Tombs,  82  Tex.  Civ.  App.  270,  73 
S.  W.  1060.  The  case  of  Woodmen  r.  Rued- 
rlcb,  158  S.  W.  170,  explains  these  two  cases 
and  decides  against  appellant's  contention. 

The  Judgment  is  affirmed. 

HODGES,  J.,  disqualified,  and  not  sitting. 


INTERNATIONAL  k  G.  N.  RY.  CO.  v.  J.  B. 

BRYANT  &  CO.    (No.  1854.) 
(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  26,  1914.) 
Affbai.  and  Bbbob  (S  1042*)— Plkadinqs— 

Answeb— Exceptions— Pbbjudiob. 

Where  berries  were  damaged  by  the  negli- 
gence of  the  initial  carrier  in  furnishing  an  im- 
proper car,  such  carrier  was  not  prejudiced  by 
sustaining  an  exception  to  its  answer  pleading 
a  stipulation  that  the  carrier's  liability  should 
terminate  on  delivery  to  the  connecting  carrier. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4110-4114;  Dec.  Dig.  { 
1042.*] 

Appeal  from  District  Coort,  Smith  County; 
Jasse  F.  Odom,  Judge. 

Action  by  J.  E.  Bryant  &  Company  against 
the  International,  &  Great  Northern  Railway 
Company.  Judgment  for  plalntifT,  and  de- 
fendant appeals.    Affirmed. 
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Fitzgerald,  Butler  &  Bulloch,  of  Tyler, 
Morris  &  Sims,  of  Palestine,  and  Wilson, 
Dabney  &  King,  of  Houston,  for  appellant 
Price  &  Bealrd,  of  Tyler,  for  appellee. 

WILLSON,  O.  J.  Appellees  were  the  con- 
signees of  a  car  load  (350  crates)  of  straw- 
berries dellTered  to  appellant  at  Tyler  for 
transportation  over  its  line  and  connecting 
lines  of  railway  to  AmarUlo.  Appellees 
claimed  that,  because  appellant  "negligently 
failed  and  refused  to  furnish  a  properly 
equipped  car  with  sufficient  ice  bunkers  and 
to  properly  Ice  and  refrigerate  the  car  it  did 
furnish,"  the  berries  were  so  damaged  in 
transit  as  to  be  worth  9700  less  than  they 
otherwise  would  bare  been  worth.  Special 
issues  were  submitted  to  the  Jury,  and  they 
found  that  the  berries  were  In  good  condi- 
tion when  delivered  to  appellant  for  trans- 
portation, and  were  in  bad  condition  when 
they  reached  Amarillo.  The  Jury  further 
found  that  the  car  furnished  by  appellant 
was  not  a  proper  one,  and  that  same  was 
not  properly  equipped  for  transporting  the 
berries,  and  further  that  same  was  not  prop- 
erly iced  and  refrigerated  while  ip  appel- 
lant's custody  In  transit  The  Jury  having 
further  found  that  the  berries  were  worth 
$372  less  when  they  reached  Amarillo  than 
they  would  have  been  worth  had  they  reach- 
ed there  In  good  condition,  the  court  on  their 
findings  and  findings  of  his  own  rendered 
judgment  in  appellees'  favor  for  said  sum  of 
$372. 

It  Is  not  believed  either  of  the  assignments 
presents  a.  reason  why  the  Judgment  should 
be  reversed. 

If  the  trial  court  erred,  as  Is  asserted,  in 
sustaining  an  exception  to  the  portion  of  the 
answer  setting  up  a  stipulation  in  the  bill 
of  lading  covering  the  shipment  that  appel- 
lant's liability  should  terminate  when  it  de- 
livered the  berries  to  a  connecting  carrier, 
the  error  should  be  treated  as  harmless,  in 
view  of  the  fact  that  It  appears  from  the  rec- 
ord that  there  was  testimony  to  support  a 
finding,  involved  in  the  Judgment,  that  the 
damage  to  the  berries  was  due  to  negligence 
on  the  part  of  appellant  In  furnishing  a 
car  unfit  for  use  in  transporting  the  berries. 

It  was  not  error  to  overrule  the  objec- 
tions urged  to  the  testimony  of  the  witnesses 
who  loaded  the  54  crates  of  berries  at  Swan. 
The  testimony  was  admissible.  1  Wlgmore 
on  Ev.  {  98. 

The  Judgment  Is  afilrmed. 


SMITH  et  aL  v.  TIPPS.    (No.  1365.) 

(Court  of  Civil  Appeals  of  Texas.     Tezarkana. 

Dec.  3, 1014.    Behpariog  Denied 

Dec.  10, 1914.) 

1.  Vendob  and  Purchaser  (|  285*)— Action 
FOR  Becovebt  of  Lard— Pleadino — Suffi- 

OIBNCT. 

A  petition  by  a  transferee  of  vendor's  Uen 
notes  which  contains  merely  a  prayer  that  ti- 


tle to  the  land  be  divested  out  of  the  vendor, 
who  had  refused  to  convey  his  superior  title  to 
the  transferee,  and  the  purchaser,  without  stat- 
ing why  such  judgment  should  be  rendered,  does 
not  support  a  judgment  awarding  the  land  to 
him  as  against  the  vendor  and  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  800-807;  Dec.  Dig.  f 
285.*] 

2.  Ybndob  and  Pitbchaseb  (S  261*)  —  Vkn- 
oob's  Lien  Notes— Enfobcembnt—Bbcov- 
EBY  OF  Land— Klection  of  Bemedies. 

A  transferee  of  vendor's  lien  notes  and 
grantee  of  the  superior  title  of  one  of  the  two 
vendors  may  not  demand  a  judgment  for  the 
notes  and  a  foreclosure  of  the  lien,  and  for  a  re- 
scission of  the  sale  and  recovery  of  the  land,  but 
he  must  elect  his  remedy,  and  in  the  absence 
of  an  election  the  court  cannot  elect  for  him,  nor 
give  him  alternative  relief,  in  the  absence  of  a 
proper  pleading  in  the  alternative. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  674-686,  688-095;  Dec 
Dig.  I  261.*] 

8.  Pleading  (J  251*)  —  Petitions  —  Ahend- 

hents— Construction. 

A  petition,  amended  petition,  and  second 
amended  petition  cannot  be  construed  together 
to  support  a  judgment,  where  they  do  not  con- 
form with  District  and  County  (Courts  Bules  13. 
14  (142  S.  W.  xviii),  providing  that  a  party 
amending  his  pleadings  shall  point  out  the  in- 
strument with  its  date  sought  to  be  amended  as 
original  petition,  and  amend  by  filing  a  substi- 
tute complete  in  itself,  and  that  unless  the  sub- 
stituted instrument  shall  be  set  aside  on  excep- 
tions for  a  departure,  the  instrument  for  which 
it  is  a  substitute  shall  not  be  regarded  as  a  part 
of  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  734,  785;   Dec.  Dig.  f  251.*] 

Appeal  from  District  Court,  Busk  County; 
W.  C  Buford,  Judge. 

Action  by  John  M.  Tlpps  against  Clem 
Smith  and  another.  From  a  judgment  for 
plaintifT,  defendants  appeaL  Beversed  and 
remanded  for  new  trial. 

By  their  deed  dated  November  1,  1906, 
J.  E.  Watkins  and  B.  H.  Hightower,  in  con- 
sideration of  the  execution  and  delivery  to 
them  by  appellant  (Tlem  Smith  of  his  three 
promissory  notes  for  $100,  interest,  and  at- 
torney's fees,  each  payable,  respectively,  No- 
vember 1,  1007,  1008,  and  1909,  conveyed  the 
80  acres  of  land  in  controversy  to  said  Smith. 
By  the  terms  of  both  the  deed  and  the  notes 
the  vendors'  lien  was  retained  on  the  land  to 
secure  the  payment  of  the  latter.  November 
7,  1908,  Watkins  and  Hightower  transferred 
the  notes  to  B.  K.  Johnson,  who,  Joined  by 
one  Moore,  on  December  14,  1912,  assigned 
same  to  appellee.  Before  the  notes  were  as- 
signed to  Johnson,  Smith  made  a  payment 
of  $10  on  same,  and  while  Johnson  owned 
them  made  a  payment  of  $30  thereon.  No 
other  payment  was  ever  made  on  the  notes. 
By  an  Instrument  dated  January  25,  1912, 
Hightower  conveyed  the  superior  title  re- 
maining In  him  as  one  of  the  vendors  of  the 
land  to  apiiellee.  Watkins  refused  to  make 
such  a  conveyance  to  appellee.  This  suit 
was  commenced  by  appellee  by  a  petition 
filed  May  1,  1913.    As  so  commenced.  It  was 


*For  other  cases  s«e  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  R*p'r  Indexw 


Digitized  by 


Google 


Tex.) 


SMITH  V.  TIPPS 


81T 


to  recover  on  the  notes  and  to  foreclose  the 
Tenders'  Uen  to  secure  their  payment.  Nei- 
ther appellee's  original  petition  nor  the  origi- 
nal answer  of  Smith  thereto  is  a  part  of  the 
record  on  this  appeal,  but  it  seems  Smith  in- 
terposed as  a  defense  to  the  suit  a  plea  that 
the  notes  were  barred  by  the  four-year  stat- 
ute of  limitations,  and  that  appellee  thereup- 
on filed  his  "first  amended  original  petition," 
tn  which  be  alleged  that  while  It  was  true 
that  the  notes  which  matured  In  1907  and 

1908  were  barred,  the  one  which  matured  in 

1909  was  not  barred  at  the  time  he  commenc- 
ed his  snit.  In  this  amended  petition  he  un- 
dertook to  adopt  "each  and  every  allegation 
set  out  in  his  original  petition,"  and  prayed 
the  court,  "as  In  his  original  petition,  for 
a  foreclosure  of  his  vendors'  Uen  notes  and 
for  a  sale  of  said  property  to  satisfy  same, 
and  If  the  court  should  hold  that  the  notes 
due  November  1, 1907,  and  November  1,  1908 
are  barred  by  the  statute  of  limitations,  that 
he  have  Judgment  against  the  defendants  aa 
prayed  for  in  bis  original  petition  on  the 
$100  note  due  November  1,  1909,  and  that 
after  the  satisfaction  of  said  note  the  bal- 
ance of  said  premises  be  appropriated  and 
the  title  to  same  be  declared  In  this  plaintiff, 
or  so  much  thereof  as  the  court  may  hold 
plaintiff  is  Justly  entitled  to,  *  *  *  and 
that  plaintiff  would  further  ask  that  the  title 
to  the  entire  80  acres  of  land  described  in 
plaintiff's  original  petition  be  declared  to  be 
in  plaintiff  herein,  or  so  much'  thereof  as 
the  court  may  see  proper  to  render,  and  that 
plaintiff  have  Judgment  against  the  defend- 
ants, and  each  of  tbero,  for  his  debt,  for  the 
possession  of  said  land  and  premises,  in- 
terest, and  attorney's  fees  as  prayed  for  in 
his  original  petition,"  etc.  Afterwards  ap- 
pellee sought  by  a  plea  filed  for  that  purpose 
to  make  Watklna  a  party  defendant  in  the 
suit,  and  for  Judgment  devesting  title  out 
of  him  and  vesting  same  in  appellee,  and  then 
filed  a  "second  amended  petition,"  in  which, 
without  alleging  any  facts  entitling  him  to 
such  relief,  or  any  relief,  he  asked  "that  the 
deed  conveying  the  land  for  which  the  notes 
herein  sued  on  were  given  *  •  •  be  can- 
celed, and  the  tltte  to  the  said  80  acres  of 
land  described  In  plaintiff's  original  peti- 
tion, to  which  reference  Is  here  made,  be  de- 
clared to  be  in  plaintiff  herein  In  fee  simple." 
In  neither  of  the  amended  petitions  was  the 
land  in  controversy  described  otherwise 
than  by  reference  to  the  original  petition, 
which,  as  before  stated,  is  not  a  part  of  the 
record  here.  This  appeal  is  by  Smith  alone 
from  a  Judgment  awarding  the  land  to  ap- 
(leUee  aa  against  him  and  as  against  Wat- 
Uns. 

Strong  Ic  Arnold,  of  Henderson,  for  appel- 
lants. W.  M.  Futcb  and  Jas.  T.  Gray,  both 
ot  Henderson,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).     [1,2]  If  the  allegations  in  the  sec- 
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ond  amended  petition  alone  should  be  looked 
to  in  determining  the  question  made  as  to 
the  sufflciency  of  the  pleadings  to  support  the 
Judgment,  It  is  manifest  the  answer  must  be 
In  the  negative;  for  no  facts  showing  ap- 
pellee to  be  entitled  to  recover  the  land,  or 
to  relief  of  any  kind,  are  stated  In  that  pe- 
tition. It  contains  merely  a  prayer  that 
title  to  the  land  be  devested  out  of  Smith  and 
Watklns  and'  vested  in  appellee,  without 
stating  wtiy  such  a  Judgment  should  be  ren- 
dered. DoubUess  appellee  intended  the  pe- 
tition to  be  construed  as  a  part  of  his  first 
amended  petition,  and  iierhaps  of  his  origi- 
nal petition.  If  It  should  be  so  construed, 
the  Judgment  still  could  not  be  said  to  be  war- 
ranted by  the  pleadings;  for  it  would  then 
appear  that  appellee  was  In  the  attitude  of 
asking  both  a  Judgment  for  the  debt  evlden<>- 
ed  by  the  notes  and  a  foreclosure  of  the  lien 
retained,  and  for  a  rescission  of  the  contract 
of  sale  out  of  which  the  debt  originated.  He 
might  be  entitled  to  the  one  or  the  kind  of 
relief,  aoconliug  to  the  facts,  but  certainly 
he  was  not  entitled  to  recover  on  the  notes 
and  to  also  recover  the  land.  As,  In  the  ab- 
sence of  an  election  by  bim  as  to  whether  be 
would  seek  a  recovery  on  the  notes  and  so 
affirm  the  contract  whereby  the  land  was 
sold  to  Smith,  or  would  seek  a  recovery  of 
the  land  and  so  disaffirm  that  contract,  or  of 
proper  pleading  in  the  alternative,  the  court 
could  not  elect  for  him  nor  give  him  al- 
ternative relief,  it  is  not  believed  the  Judg- 
ment could  be  held  to  be  supported,  if  all 
appellee's  pleadings  should  be  construed  to 
gether,  as  he  seems  to  have  intended  they 
should  be. 

[3]  His  pleadings,  however,  could  not  Im 
so  construed  without  ignoring  rules  govern- 
ing in  the  trial  of  cases  in  district  courts. 
Rule  13  (142  S.  W.  xvill)  provides  that  the 
party  amending  his  pleadings  "shall  point 
out  the  instrument,  with  its  date,  sought  to 
be  amended,  as  'original  petition'  •  •  * 
and  amend  such  Instrument  by  preparing  and 
filing  a  substitute  therefor,  entire  and  com- 
plete in  itself,"  etc.,  and  Rule  14  provides 
that  "unless  the  substituted  instrument  shall 
be  set  aside  on  exceptions  for  a  departure  in 
pleading,  or  on  some  other  ground,  the  in- 
strument for  which  it  is  substituted  shall  no 
longer  be  regarded  as  a  part  of  the  pleading 
in  the  record  of  the  cause,  unless  some  er- 
ror of  the  court  In  deciding  upon  the  neces- 
sity of  the  amendment,  or  otherwise  in  super  ■ 
sedlng  it,  be  complained  of,  and  exception  be 
taken  to  the  action  of  the  conrt,  or  unless 
it  be  necessary  to  look  to  the  superseded 
pleading  upon  a  question  of  limitation." 
And  see  Wilson  v.  Vlck,  SI  S.  W.  45;  Dun- 
lop  V.  Dnnlop,  130  S.  W.  716;  Ry.  C!o.  v. 
Halsell,  98  Tex.  244,  83  S.  W.  15. 

Because  the  Judgment  is  without  support 
In  the  pleadings.  It  will  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 
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PINDLAX  T.  LtJMSDBN.    (No.  1350.) 

(Voort  «f  Civil  Appeals  of  Texas.     Teiairkana. 

Not.  21,  1914.     Bebearing  Denied 

Dec.  3,  1914.) 

1.  JODGMBNT    (S    101*)— DbFADLTS— PLEADIMO 
TO    SUPPOHT. 

A  petition  good  as  against  general  demur- 
rer will  sustain  a  default  judgment. 

[Ed.  Note. — For  other  cages,  see  Judgment, 
Cent.  Dig.  §§  168-170;    Dec.  Dig.  I  101.*] 

2.  JUOOMENT    (§  101*)— Bt  DBFAULiT— Plead- 

iNO  TO  Sustain.. 

In  an  action  on  notes,  a  petition  which 
prayed  for  judgment  against  the  "plaintiff"  for 
the  sum  due  is  not  bad  on  general  demurrer  and 
will  sustain  a  default  jndgment;  the  pleader 
obviously  having  used  "plaintiff"  when  he 
meant  to  use  "defendant." 

[Ed.  Note. — For  other  cases,  see  Jndgment, 
Cent.  Dig.  gg  168-170 ;    Dec.  IMg.  J  101.»] 

3.  Attachment  (g  209*)— Peocess— Notick. 

Where  the  property  of  a  nonresident  was 
attached,  a  judgment  foreclosing  the  attachment 
is  not  bad  because  neither  the  notice  served  up- 
on nor  the  copy  of  the  petition  ddivered  to 
the  nonresident  showed  that  an  attachment 
had  been  applied  for,  issued,  or  levied,  or  de- 
scribed the  property  attached. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent^.  Dig.  g§  676-687,  690,  691;    Dec.  Dig.  S 

4.  JtTDGMENT   (g   17*)— PbOCESB  TO    SUSTAIN. 

_  No  personal  jndgment  can  be  rendered 
against  a  nonresident  upon  whom  constructive 
service  was  had,  and  whose  property  was  at- 
tached. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  25-33;   Dec.  Dig.  i  17.*] 

Error  from  District  Court,  Morris  Comity; 
W.  T.  Armlstead,  Judge. 

Action  by  C.  A.  Lumsden  against  J.  H. 
Findlay.  There  was  a  jndgment  for  plain- 
tiff, and  defendant  brings  error.  Beformed 
and  affirmed. 

Defendant  in  error  was  the  plaintiff  in 
the  court  below,  and  bereinafter  vriU  be  so 
designated.  His  suit  was  on  promissory 
notes  in  his  favor  made  by  plaintiff  in  error, 
who  hereinafter  will  be  referred  to  as  de- 
fendant, for  sums  amounting  to  $500,  besides 
interest.  In  bis  petition  plaintiff  alleged  that 
defendant  resided  In  the  state  of  Tennessee. 
The  prayer  in  said  petition  was  as  follows: 

"Wherefore,  premises  considered,  plaintiff 
prays  that  defendant  be  cited  as  a  nonresident 
as  provided  by  law,  and  on  a  trial  of  this  cause 
he  have  judgment  against  plaintiff  for  the 
amount  of  said  notes  with  interest  and  costs 
of  suit,  together  with  a  foreclosure  of  attach- 
ment lien  on  any  property  of  the  defendant  sit- 
uated in  the  state  of  Texas  seised  under  attach- 
ment by  plaintiff  herein,  and  such  other  relief 
both  general  and  special  as  plaintiff  may  be 
entitled  to  in  law  or  e<iuity." 

Notice  of  the  filing  of  the  snlt  was  given 
to  defendant  November  27,  1913,  by  the  de- 
livery to  him  In  said  state  of  Tennessee  of  a 
notice  Issued  November  24,  1913,  as  authoriz- 
ed by  article  1869,  Vernon's  Sayles"  Statutes, 
together  with  a  certified  copy  of  plaintUTs 
IKjtltlon.  The  statement  In  the  notice  served 
on  defendant  of  the  nature  of  plalntUPs  de- 


mand did  not  show  that  a  part  of  the  relief 
sought  by  plaintiff  was  the  foreclosure  of  a 
lien  be  might  acquire  on  property  belonging 
to  defendant  by  the  levy  of  a  writ  of  at- 
tachment thereon. 

On  the  day,  to  wit,  November  24,  1913, 
plaintiff  filed  his  petition,  be  procured  the  Is- 
suance of  writs  of  attachment,  which  there- 
afterwards,  to  wit,  on  December  1,  1913,  and 
December  12,  1913,  were  levied  on  certain 
latids  as  property  belonging  to  defendant 

Defendant  having  failed  to  answer  the  suit, 
judgment  by  default  was,  on  December  16, 
1913,  rendered  against  blm  for  the  sum  and 
Interest  sued  for,  and  foreclosing  the  U&a 
claimed  to  have  arisen  by  the  levy  of  the 
writs  of  attachment  on  the  lands  referred  to, 
and  directing  the  sale  thereof  In  satisfaction 
of  the  Judgment.  Pending  a  sale  of  the  land 
as  80  directed,  this  writ  of  error  was  sned 
oat  by  defendant 

Chas.  S.  Todd,  of  Tezarkana,  for  plaintiff 
in  error.  Mahaffey,  Thomas  &  Hugjbea^  of 
Tezarkana,  for  defendant  In  error. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1, 1]  It  vrtll  be  noted  that  the 
prayer  In  the  petition  was  for  judgment 
against  the  plaintiff  for  the  sum  due  on  the 
notes.  It  Is  urged  that  the  petition  therefore 
was  not  sufficient  to  support  the  jndgment 
by  default  against  the  defendant.  The  con- 
tention is  overruled.  So  obvious  an  error 
on  the  part  of  the  pleader  could  not  have  mis- 
led the  defendant.  And,  besides,  a  petition 
good  as  against  a  general  demurrer  will  bos- 
taln  a  judgment  by  default  Graves  v. 
Drane,  66  Tex.  668,  1  B.  W.  906;  Matthews 
V.  Boykln,  40  S.  W.  846.  It  is  plain  the  pe- 
tition here  was  not  subject  to  such  a  demur- 
rer because  of  the  mistake  In  question.  It 
probably  was  not  even  subject  to  a  special  ex- 
ception on  that  ground  (1  Abbott's  Trial 
Brief,  p.  90);  for  the  use  of  the  word  "plain- 
tiff" was  so  manifestly  an  error,  and  the  use 
of  the  word  "defendant"  so  plainly.  Intended 
Instead,  tbat  the  court  should  "give  tiie 
pleading  the  force  which  the  proper  word 
would  have  given  It  !f  the  mistake  bad  not 
been  made."  Fry  v.  Colbom,  17  Ind.  App. 
96,  46  N.  B.  361. 

[3]  Neither  the  notice  nor  the  copy  of  tlie 
petition  served  on  defendant  showed  eltbeor 
"that  an  attachment  had  been  applied  for. 
Issued,  or  levied,  nor  described  the^  property 
seized."  It  Is  Insisted  the  notice,  tberefote, 
was  not  snfflcipnt  to  support  the  Jndgment 
so  far  as  It  foreclosed  a  lien  claimed  against 
the  land  levied  upon.  Tbo  law.  It  seems,  la 
to  the  contrary  of  this  oontentton.  MUbom 
V.  Smith,  11  Tex.  C!lv.  App.  678,  33  8.  W.  910. 
The  case  cited  was  one  of  trespass  to  try  ti- 
tle. The  pjaliitlffs  were  the  heirs  of  MU- 
burn,  and,  as  such,  claimed  title  to  the  land. 
The  defendant,  through  mesne  conveyances, 
(jfllmed  it  under  a  sale  made  by  virtue  of  an 
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execution  Issaed  on  a  Judgment  of  a  justice 
court  against  Mllbnrn.  MUbnm,  at  the  time 
the  suit  resnltiiig  in  tlie  Judgment  was  In- 
stituted, and  ever  afterwards,  was  a  resident 
of  another  state.  The  notice  to  lilm  of  the 
suit  was  by  the  publication  in  a  newspaper 
of  a  citation  to  him  aa  a  person  whose  resi- 
dence was  unknown.  In  the  citation  no  men- 
tion was  made  of  an  Intention  on  the  part  of 
the  plaintifT  to  sue  out  a  writ  of  attachment. 
After  the  publication  of  the  citation  the 
plaintiff  sued  out  such  a  writ  on  the  ground 
that  Milburn  was  a  nonresident  of  the  state, 
and  had  It  levied  on  the  land.  The  Judgment 
against  Milburn  was  by  default  It  recited 
the  issuance  and  levy  of  the  writ  of  attach- 
ment It  was  Inatsted  that  the  porchaaer  at 
the  sale  made  by  virtue  of  the  execution  is- 
sued on  the  Judgment  did  not  aoanire  the  ti- 
tle to  the  land,  because,  among  other  reasons: 
"The  defendant  waa  beyond  the  territorial 
jurisdiction  of  the  court,  and  no  Jurisdiction 
over  bis  person  was  obtained,"  and  that  "no 
Jurisdiction  to  subject  the  land  was  acquired, 
because  the  publication  of  notice  was  made 
before  the  levy  of  the  attachment,  and  at  a 
time  when  the  court  had  no  jurisdiction  of  any 
character." 

In  support  of  the  contentions  made  in  that 
case  it  was  asserted  that  the  court  acquired 
no  sort  of  Jurisdiction  before  the  attachment 
was  levied,  and  that  the  publication,  made 
when  there  was  no  Jurisdiction,  oould  not  be 
effective  to  convey  notice  to  the  defendant 
In  overruling  tlie  contentions,  the  court  said: 

"But  the  answer  is  that  jurisdiction  is  ac- 
quired only  by  taking  several  steps — the  institu- 
tion of  suit,  the  issuance  and  levy  of  the  at- 
tachment and  the  compliance  with  the  law 
regulating  publication  of  notice.  Until  these 
things,  essential  to  jurisdiction,  have  all  been 
done,  the  power  to  render  judgment  is  not  ob- 
tained. It  cannot  be  said  that  the  appropriate 
proceedings  talcen  before  attachment  are  void; 
for  they  are  things  required  by  law  to  give  ju- 
risdiction, as  well  as  tbe  attachment  All  are 
essential,  and  when  all  have  concurred,  and  not 
before,  the  power  1b  complete.  Property  may 
be  seized  under  tbe  writ  and  brought  within 
the  power  of  the  court ;  but  where  puUication 
is  required  before  judgment  can  be  rendered, 
tbe  court  cannot  proceed  to  judgment  without 
it.  Tbe  absence  of  the  levy  would  defeat  the 
notice,  and  the  absence  ot  the  notice  would  de- 
feat tbe  attachment  The  mere  fact  that  one 
precedes  the  other,  if  this  is  authorized  by  the 
statute,  and  is  due  process  of  law,  cannot  pre- 
vent the  jurisdiction  from  t>ecoming  complete 
when  both  concur.  It  is  sometimes  said  that 
the  question  of  jurisdiction  is  to  be  determined 
by  the  answer  to  the  inquiry  whether  or  not 
the  court  bad  power  to  talce  the  first  step.  But 
in  cases  like  this,  jurisdiction  over  the  thing 
to  be  affected  by  the  judgment  does  not  arise 
until  all  of  the  steps  which  the  law  makes  es- 
sential have  been  taken.  To  strike  down  any 
of  the  proceedings,  becaose  they  were  had  be- 
fore the  power  was  rendered  complete,  would 
leave  the  court  powerless  to  acquire  jurisdiction 
at  all.  If  the  statute  required  the  publication 
to  follow  the  levy,  "it  may  be  true  that  publica- 
tion made  before'  the  levy  would  be  ineffective, 
because  it  would  twt  be  a  compliance  with  this 
requirement  But  we  find  no  such  provision. 
The  statute  regulating  attachments  authorizes 
their  issuance  either  at  the  commencement  ot 
the  suit  or  at  any   time  during   its  pendency , 


(Rev.  Stat  1879,  art  154),  and  tbe  same  pro- 
vision is  made  with  reference  to  service  of  pro- 
cess by  publication  (Bev.  Stat.  1879,  art. 
1235)." 

After  discussing  the  question  further,  the 
court  in  the  opinion  quoted  from,  said: 

"tJnless  required  by  statute,  it  certainly  can- 
not be  necessary  to  inform  him  (defendant)  of 
the  fact  that  his  property  has  been  seized;  for 
the  seizure  is  due  process  of  law  and  gives  no- 
tice of  itself.  Under  our  statute,  both  writs 
of  attachment  and  dtations  by  publication  con- 
tain data  by  which  they  are  connected  with  the 
suit  in  which  they  are  issued,  and  with  each 
other.  A  defendant  seeing  one,  can,  by  the 
information  which  it  furnishes,  easily  find  the 
other.  One  notifies  of  the  character  of  tbe 
demand,  the  time  and  place  when  and  where  it 
will  be  heard,  and  when  be  shall  present  bis 
defense;  and  the  other  informs  him  of  the  sei- 
zure of  his  property.  They  cannot,  in  the 
nature  of  things,  be  made  exactly  contempora- 
neous, in  their  execution;  and  the  fact  that 
one  precedes  the  other  is  not  a  fundamental 
objection,  and  cannot,  unless  in  violation  of  tbe 
statute,  defeat  the  jurisdiction.  *  *  *  As  to 
the  proposition  that,  if  issued  before  tbe  at- 
tachment, the  notice  must  show  tbe  purpose  to 
attach,  we  think  it  is  sufficient  to  say  that  if 
publication  before  the  levy  does  not  charge  de- 
fendant with  notice,  it  would  not  inform  him 
of  such  purpose,  and,  if  it  does  notify  him  of 
its  contents,  it  would  inform  him  of  the  suit, 
and  ot  tbe  liability  of  his  property,  to  attach- 
ment, and  of  its  taking  the  subsequent  seizure 
would  Inform  blm." 

We  have  quoted  at  such  length  from  the 
opinion  in  tbe  Milburn  Case  because  we 
think  all  that  was  there  said  Is  applicable  to 
this  case  and  conclusive  of  the  contention 
made  here. 

[4]  Plaintiff  does  not  claim,  and  could  not 
(Pennoyer  v.  Ncff.  95  U.  S.  714.  24  L.  Ed. 
565)  that  by  the  service  of  the  notice  on  de- 
fendant In  Tennessee  the  court  acquired  pow- 
er to  render  a  personal  Judgment  against 
him  for  tbe  amount  due  on  the  notes  sued  on. 
Therefore  the  judgment  will  be  so  reformed 
as  to  deny  plaintiff  a  recovery  on  the  notes, 
and  to  affirm  It  in  all  other  respects. 


PIDEUTY  A  DEPOSIT  CO.  OF  MARY- 

liAMD  ▼.  ALBREOHT  et  aL 

(No.   860.) 

(Ck>urt  of  Civil  Appeals  of  Texas.     Bl  Vaso. 

Dec.  8,  1914.     Rehearing  Denied 

Deo.  24,  1914.) 

1.  Bankbuptoy  (I  205*)— RjGHT  or  Tbustee— 
MerIseb  of  Mobtoaob  Lien. 

H.,  while  owner  of  tbe  legal  title  subject 
to  a  trust  deed  to  secure  debts  due  beneficiary, 
mortgaged  tbe  proiierty  to  an  indemnity  com- 
pany. The  beneficiary  of  the  trust  deed  was 
declared  a  bankrupt,  and  H.,  to  wipe  out  his 
indebtedness  to  the  estate,  which  was  a  great 
deal  more  than  the  security,  deeded  the  prop- 
erty to  the  trustee  in  bankruptcy,  who  sold  it 
to  others  for  full  price.  The  trustee  in  the 
trust  deed  also  deeded  the  property  to  the  trus- 
tee in  bankruptcy.  Held  that,  though  the  title 
of  the  mortgagee  and  mortgagor  vested  in  the 
trustee  at  the  same  time,  were  could  not  be  a 
merger  of  the  mortgage  lien,  as  it  was  to  the 
advantage  of  the  trustee  and  his  grantees  to 


*For  oUier  cases  see  same  topic  and  section  NUMBER  In  Dw.  Dig.  A  Am.  Dig.  Kejr-No,  Sarias  A  Rap'r  ladezei 

Digitized  by  CjOOQ  IC 


»20 


171  SOUTHWESTERN  REPORTER 


CTex 


ke«p  the  lien  alive,  to  defeat  tlie  lien  of  the 

indemnity  company. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S§  234,  303 ;   Dec.  Dig.  §  205.*] 

2.  mobtoaqes  (§  336*)— jtuniob  mortoacie— 
Pbivate  Sale  under  Senjob  Mobtoaqe. 
A  junior  mortgagee  is  not  injured  by  a  pri- 
vate sale  under  a  senior  mortgage,  which  called 
for  a  public  sale,  where  the  property  could  not 
be  sold  within  many  thousand  dollars  of  the 
debt  secured. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1024 ;   Dec.  Dig.  §  836.*) 

Appeal  fFom  District  Court,  Harris  Coun- 
ty;   N.  G.  Klttiell,  Judge. 

A  suit  to  foreclose  a  mortgage  by  tbe  Fl-i 
delity  &  Deposit  Company  of  Maryland 
against  Henry  Albrecht  and  others.  From  a 
decree  for  defendants,  complainant  appeals. 
Affirmed. 

GUI,  Jones  &  Tyler,  of  Houston,  for  appel- 
lant. B.  P.  &  O.  K.  Hamblen,  of  Houston,  for 
appellees. 

HARPER,  C.  J.  The  Fidelity  &  Deposit 
Company  of  Maryland,  plaintiff  below,  in- 
stituted this  suit  against  W.  S.  Hipp  for 
$3,376.35,  and  against  Henry  Albrecht,  'mIss 
Kate  Scanlan,  and  Andrew  Dow  to  foreclose 
a  mortgage  Hen  on  certain  lots  in  the  city  of 
Houston,  Tex.,  executed  by  tbe  said  Hipp  In 
favor  of  tbe  said  fidelity  company,  alleging 
that  said  Albrecht,  Dow,  and  Scanlan  were 
claiming  an  interest  in  said  mortgaged  prop- 
erty, and  prayed  for  judgment  against  Hipp 
for  bis  debt,  and  foreclosure  against  all  par- 
ties. 

Defendants  Albrecht,  Scanlan,  and  Dow,  In 
their  answer,  disclaimed  as  to  certain  lots 
included  In  the  mortgage,  and,  as  to  the  bal- 
ance, answered  by  general  denial,  not  guilty, 
and  for  special  plea  alleged:  That'  prior 
to  the  execution  of  the  plalntUTs  mortgage 
one  House  held  valid  mortgage  Hens  on  the 
property  to  secure  a  debt  of  $27,169.96,  and 
that  plaintiff's  mortgage  is  secondary  there- 
to. That  after  the  record  of  plaintiff's  mort- 
gage, but  before  tbe  execution  of  the  par- 
ticular Irand  upon  wblch  the  indebtedness 
from  Hipp  to  plaintiff  arose.  Rice,  trustee 
in  bankruptcy,  of  tbe  estate  of  said  House, 
then  bankrupt,  acting  under  the  orders  of 
tbe  bankrupt  court,  had  a  settlement  with 
Hipp  of  said  $27,169.96  and  an  additional 
indebtedness  of  Hipp  to  the  bankrupt  estate 
aggregating  in  all,  about  $149,000.  In  said 
settlement  Hipp  transferred  the  real  estate 
in  controversy,  certain  other  property  not 
covered  by  plaintiff's  mortgage  and  certain 
personal  property  in  payment  of  aU  said 
indebtedness.  That  at  the  time  of  said  trans- 
fer all  of  the  real  estate  transferred  was 
worth  less  than  $20,600,  and  that  thereafter 
the  defendants,  Dow,  Albrecht,  and  Scanlan, 
purchased  from  the  trustee  in  l)ankruptcy, 
the  lots  now  in  controversy.  And  they  fur- 
ther alleged  that,  if  a  sale  were  made  of  the 
property  under  the  deed  of  trust  to  satisfy 


said  debt.  It  would  not  brliig  enough  to  do  so. 

By  supplemental  petltlcm,  plaintiff  replied 
by  general  denial  not  guilty  and,  especially, 
that  if  the  mortgages  held  by  the  House  es- 
tate were  prior  liens  to  plaintiffs,  that  they 
were  satisfied  and  canceled  In  the  settle- 
ment between  Hipp  and  the  trustee.  There- 
fore, no  longer  constituted  a  lien  upon  the 
property,  but  were  merged  into  tbe  legal 
and  superior  title. 

Tbe  case  was  tried  before  tbe  court  with- 
out a  Jury,  and  on  July  28,  1913,  resulted 
In  a  Judgment  for  plaintiff  against  defend- 
ant W.  S.  Hipp  for  $4,186.45,  with  5  per 
cent  interest  from  date,  of  Judgment,  and 
costs  of  suit,  and  in  favor  of  the  defendants 
Albrecht,  Dow,  and  Scanlan,  and  Intervener, 
Otis  K.  Hamblen,  denying  plaintiff's  fore- 
closure against  the  lots  claimed  by  said  de- 
fendants and  Intervener,  respectively,  and 
quieting  the  title  of  said  lots  as  against 
plaintiff's  claim,  and  for  costs  Incurred  by 
said  defendants  and  inteiyener.  From  whldi 
this  appeal  is  perfected. 

Finding  of  Facts. 

A.  Key  and  wife  executed  a  deed  of  trust 
to  T.  0.  Dunn,  trustee,  for  use  of  T.  W. 
Housfe  That  W.  S.  Hipp  and  said  Key  as 
partners  and  Individually  also  executed  a 
deed  of  trust  In  like  form  as  above.  Said 
two  deeds  of  trust  covered  the  property  In 
controversy,  in  this  suit,  except  such  as  ap- 
pellees herein  have  expressly  disclaimed. 
That  said  two  deeds  of  trust  were  given  to 
secure  all  Indebtedness  then  owing  by  said 
firm  of  Hipp  and  Key  to  said  House,  as  well 
as  ail  Indebtedness  said  firm  might  there- 
after Incnr  with  said  House  within  two  years 
after  tbe  dates  of  said  deeds  of  trust  That 
Key  and  wife  thereafter  deeded  the  property 
to  Hipp,  subject  to  said  two  deeds  of  trust, 
and  as  part  of  the  consideration,  Hipp  as- 
sumed and  agreed  to  pay  aU  indebtedness  of 
the  firm  of  Hipp  &  Co.  to  said  House,  and 
House  released  Key  from  liability  thereon. 
This  deed  was  dated  October  19,  1903. 

October  10,  1905,  and  February  14,  1906. 
Hipp  mortgaged  this  same  property,  deacrllt- 
ed  In  plaintifTs  petition,  to  appellants — two 
separate  mortgages — ^to  indemnify  against 
liability  on  account  of  bonds  theretofore  exe- 
cuted for  said  Hipp,  as  well  as  such  as  mlgbt 
thereafter  be  executed. 

October  17,  1907,  House  was  adjudged  a 
bankrupt  in  United  States  court  J.  S.  Rice 
was  appointed  trustee  of  the  bankrupt  es- 
tate and  administered  it  as  such.  That  at 
the  time  House  was  adjudged  a  bankrupt 
Hipp  was  indebted  to  blm  In  tbe  sum  of 
$120,000.  That  said  trustee  took  charge  of 
the  assets  of  said  bankrupt  estate,  and  held 
the  indebtedness  against  Hipp  as  secured 
claims  based  upon  the  two  deeds  of  trust 
above  mentioned.  That  January  3,  1910,  the 
Indebtedness  from  Hipp  to  House  was  evl- 
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denced  by  four  6  per  cent  notes,  amounting 
to  $27,169.96,  and  the  balance  of  said  $120,- 
000  vras  Incurred  after  September  1,  1905. 

Pursuant  to  an  order  of  bankrupt  court 
ttae  trusteo  had  a  settlement  with  Hipp  of 
said  indebtedness,  wherein  Hipp  transferred 
certain  personal  property  and  the  realty  in 
controversy  in  this  suit,  to  said  trustee,  in 
settlement  of  the  $120,000. 

Pursuant  to  this  settlement,  Hipp  and  wife 
executed  a  deed  for  this  property  and  other 
property  to  the  trustee,  all  of  wlilcb  was 
worth  less  than  $120,000.  April  23,  1910, 
upon  an  order  of  court  the  trustee  executed 
his  deed  for  this  property  and  other  property 
to  the  trustee,  all  of  which  was  worth  less 
than  $120,000.  April  23,  1910,  upon  an  or- 
der of  court  the  trustee  executed  bis  deed 
for  the  property  to  defendants,  Albrecht, 
Dow,  and  Scanlan.  Filed  for  record  Janu- 
ary 20,  1910. 

It  is  agreed  between  the  parties  hereto 
-that  on  June  26,  1910,  plaintlfT  executed  a 
bond  indemnifying  said  Hipp  to  the  Galves- 
t<»i,  Harrisbnrg  &  San  Antonio,  and  same 
was  delivered  without  payment  of  freight. 

It  Is  agreed  that  the  fidelity  company  had 
no  actual  notice  at  the  time  of  the  execution 
of  said  bond  that  Hipp  had  made  the  con- 
veyance, above  mentioned,  to  Rice,  nor  that 
Kice  had  conveyed  to  defendant 

That  on  March  19,  1912,  Hipp  defaulted 
In  his  obligation  to  the  railway  company,  m 
the  sum  of  $3,376.25,  and  it  Is  agreed  that 
this  is  the  sum  Hipp  is  due  the  appellants, 
fidelity  company,  and  is  embraced  in  the 
bonds  executed.  All  prior  Uens  to  appellants 
were  settled  by  the  trustee  in  bankruptcy. 

The  trial  court  made  the  following  finding 
of  fact:  That  at  the  time  said  Dow,  Albrecht, 
and  Scanlan  took  the  conveyance  of  the  prop- 
erty in  controversy,  they  relied  on  the  state- 
ment of  Hipp  tliat  Hipp  had  ceased  business 
relations  with  plaintiff,  and  neither  owed  nor 
would  incur  any  debt  to  plaintiff  that  would 
be  secured  by  plaintifTs  mortgage,  and  con- 
sequently, there  was  no  intention  on  the  part 
of  said  trustee  or  said  purchasers,  at  that 
time,  to  preserve  for  protection  against  plain- 
tiff's intervening  lien  the  liens  formerly  held 
by  the  House  estate  on  the  property  in  con- 
troversy, nor  was  there  any  intention  to 
transfer  said  House  estate  liens  to  defend- 
ants for  their  protection  against  plaintifTs 
lien,  nor  was  there  any  intention  on  the  part 
of  said  trustee  to  preserve  said  liens,  at 
the  time  Hipp  transferred  said  property  to 
the  trustee,  for  the  protectioii  against  plain- 
tiff's intervening  lien,  but  in  both  instances 
the  purchaser  thought  they  were  getting  a 
clear  title,  free  of  any  Incumbrance,  and 
without  any  expectation  that  the  property 
would  be  liable  for  intervening  liens. 

Appellant,  by  its  many  assignments  and 
propositions  thereunder,  asserts  the  general 
proposition  of  law,  that  when  the  title  to  land 
and  the  mortgage  debt  becomes  vested  in  the 
aame  iterson,  the  mortgage  is  merged  in  the 


title,  and,  therefore,  no  longer  constituted  a 
Hen  upon  the  lobs,  if  in  fact,  there  was  no  in- 
tention to  keep  the  lien  alive  as  a  protection 
against  the  junior  lien.  And,  the  trial  court 
having  found  that  there  was  no  intention  to 
keep  the  lien  alive,  appellant  contends  that 
merger  Is  complete,  and  therefore  It  Is  entitl- 
ed to  foreclose  its  junior  lien. 

[1]  Whilst  this  i-ule  of  law  applies  in  cases 
where  the  facts  justify  it,  we  think  the  facts 
of  the  Instant  case  bring  It  within  the  rule 
announced  In  Sllllman  v.  Gammage,  55  Tex. 
370: 

"That  when  the  estates  of  the  mortgagee  and 
mortgagor  are  united  in  the  former,  he  has  in 
equity  an  election  to  keep  the  mortgage  title  on 
foot,  and  that  whenever  it  is  his  interest,  by 
reason  of  some  intervening  title,  •  •  *  it 
win  not  at  law  be  regarded  as  merged.  This  is 
based  upon  the  presumption,  as  a  matter  of 
law,  that  the  party  must  bare  intended  to  keep 
on  foot  his  mortgage  title,  when  it  was  eBsential 
to  his  security  against  an  intervening  title,  or 
for  other  purposes  of  security ;  and  it  is  no 
matter  whether  the  parties,  through  ig[norance 
of  such  intervening  title  or  through  inadver- 
tence, actually  discharged  the  mortgage  and 
canceled  the  note,  and  really  intended  to  ex- 
tinguish them.  Still,  on  its  being  made  to  ap- 
pear that  such  intervening  title  existed,  the  law 
would  presume  conclusively  that  the  mort- 
gagee could  not'  have  intended  to  postpone  his 
mortgage  to  the  subsequent  title." 

This  Is  not  a  case  of  the  mortgagee  obtain- 
ing the  superior  title,  but  first  the  title  was 
taken  in  the  name  of  a  trustee,  as  such,  for 
the  purpose  of  conveniently  subjecting  the  as- 
sets of  the  bankrupt.  House,  to  the  payment 
of  the  debts.  It  therefore  clearly  appears  to 
the  Interest  of  the  estate  that  he  (the  trustee) 
must  keep  alive  the  prior  liens,  that  he  might 
obtain  the  full  value  of  the  property  when 
sold  by  him  under  the  order  of  the  court 
for  the  mortgagor's  debt  to  the  bankrupt  es- 
tate was  greatly  In  excess  of  the  valne  of  all 
the  property  transferred  In  settlement  there- 
of, and  when  appellees  purchased  from  the 
trustee  it  was  clearly  to  tbelr  interest  to 
keep  alive  the  mortgage  liens  of  House,  as 
against  subsequent  liens,  for  they  paid  full 
value  for  the  property. 

[21  But  the  equity  in  this  case  is  clearly 
revealed  in  the  fact  that  If  there  had  been  a 
foreclosure  of  the  mortgage  and'  a  sale  made 
theretinder,  that  the  property  would  not  have 
brought  within  many  thousand  dollars  of 
the  amount  of  Hlpp's  debt  for  which  it  was 
given  to  secure.  Therefore,  the  appellant 
wa,s  not  Injured  by  the  fact  that  the  mortga- 
gor and  trustee  elected  to  apply  the  property 
to  the  settlement  of  the  debt  by  private  con- 
tract, rather  than  by  public  sale  as  provided 
in  the  mortgage.  Bank  v.  Strauss,  29  Tex. 
Civ.  App.  40T,  69  S.  W.  86;  Hugglns  v.  White, 
7  Tex.  Civ.  App.  563,  27  S.  W.  1066;  Kearby 
V.  Hopkins,  14  Tex.  Ov.  App.  166,  36  S.  W. 
613 ;  Willis  v.  Heath,  18  S.  W.  801 ;  Watson 
V.  Markham,  33  Tex.  Civ.  App.  476,  77  S.  W. 
660 ;    Bank  v.  Ackerman,  70  Tex.  320. 

The  assignments  are  therefore  overruled, 
and  the  cause  affirmed. 
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SMITH  et  al.  ▼.  MOORB  et  al.     (No.  1844.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  12,  1914.    Rehearing  Denied 

Nov.  19,  1914.) 

1.  Habeas  Cobpus  ({  99*)— Ctjstodt  of  In- 
fants—Fitness OF  Parents — Sufficmrot 
OF  Evidence. 

Id  habeas  corpus  by  the  parents  of  a  child 
bom  prior  to  their  marriage  to  recover  its  cus- 
tody from  the  father's  sister,  evidence  held  in- 
sufficient to  support  a  finding  that  the  father 
was  not  a  fit  person  to  have  the  custody  of  the 
child,  and,  on  the  contrary,  to  show  that  the  fit- 
ness of  the  parents  to  rear  the  child  was  equal 
to  that  of  the  sister  and  her  husband. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent,  Dig.  |  84;   Dec-  Dig.  {  99.*] 

2.  Habeas  C!orptts  (|  99*)— Custodt  of  In- 
fants—Giving  Pbefebence  to  Pabentb. 

Where  a  child  bom  shortly  before  the  mar- 
riage of  its  father  and  mother  was  given  to  the 
tatter's  sister  to  prevent  the  facts  becoming 
known  to  otiier  members  of  his  family,  bnt  short- 
ly after  the  marriage  the  parents  abandoned 
their  efforts  to  conceal  the  ^cts  and  sought  to 
recover  the  custody  of  the  child,  and  their  fit- 
nt'ss  to  rear  it  was  fully  equal  to  that  of  the 
sister  and  her  husband,  the  father  being  better 
able  financially  to  support  the  child  than  the 
sister's  husband,  the  court  in  Blrfieas  corpus 
erred  in  awarding  the  custody  to  the  sister, 
since,  while  the  welfare  of  the  child  will  be  con- 
sidered in  disposing  of  its  custody,  where  other 
things  are  equal,  the  natural  parents,  though 
they  have  voluntarily  parted  with  the  child, 
should  be  given  its  custody. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  84;   Dec.  Dig.  §  99.*] 

3.  Habeas  Cobfus  (f  99*)— Custodt  or  In- 
fants—Sufficiency  OF  Evidence. 

In  habeas  corpus  by  the  parents  of  a  child 
bom  out  of  wedlock  to  recover  its  custody  from 
the  father's  sister  to  whom  the  parents  had  de- 
livered it  for  the  purpose  of  concealing  the  facts 
from  other  members  of  the  father's  family,  and 
with  the  intention  of  selling  out  and  moving  to 
some  part  of  the  country  where  Its  illegitimacy 
would  not  be  known,  evidence  held  inettfflcient 
to  support  a  finding  that  the  child  was  virtualljr 
abandoned  by  its  parents  when  turned  over  to 
the  sister  and  her  husband. 

[B!d.  Note.— For  other  cases,  see  Habeas  CJor- 
pns,  Cent.  Dig.  i  84;   Dec.  Dig.  S  99.*] 

Appeal  from  District  Court,  Harrison 
County. 

Habeas  corpus  by  Mary  Smith  and  hus- 
band against  Nora  Moore  and  husband.  From 
a  Judgment  In  ftivor  of  defendants,  complain- 
ants appeal.     Reversed  and  rendered. 

Lane  &  Lane,  of  Marshall,  and  W.  B.  Skin- 
ner, of  Mt  Vernon,  Mo.,  for  appellanta 
Beard  &  Davidson,  of  Marshall,  for  appellees. 

HODGES,  J.  On  October  18, 1913,  Euowles 
and  Mary  Smith,  husband  and  wife.  Institut- 
ed this  suit  by  writ  of  habeas  corpus  against 
Herman  and  Nora  Moore  to  recover  the  cus- 
tody of  Herman  Smith,  an  infant  then  a  Mt- 
tie  more  than  15  months  of  age.  The  facts 
show  that  Herman  Smith  is  the  child  of 
Knowles  and  Mary  Smith,  bat  was  bom  out 
of  wedlock.  At  the  time  of  Its  birth  the  fa- 
ther and  mother  were  engaged  to  marry  each 
other,  and  did  marry  about  a  month  later. 


and  have  lived  together  as  husband  and  wife 
continuously  since  that  time.  Thk  birth  of 
the  child  occurred  on  June  30,  1912,  at  the 
home  of  Mrs.  Smith's  sister  in  Missouri, 
about  30  miles  from  Mt.  Vernon,  near  which 
place  resided  the  parents  and  other  rriattves 
of  Knowles  Smith,  and  where  he  had  pre- 
viously made  his  home.  The  sister  mention- 
ed above  kept  the  child  about  a  week,  and, 
being  unwilling  to  keep  it  longer,  so  notified 
its  mother.  It  was  then  carried  by  tbe  lat- 
ter to  her  mother  in  Kansas,  where  It  was 
kept  about  another  week.  The  mother  of 
Mrs.  Smith,  being  old  and  infirm,  declined 
to  keep  it  longer,  on  account  of  .her  physical 
condition,  and  the  child  was  again  taken  pos- 
session of  by  Its  own  mother.  On  August  17, 
1912,  after  the  complainants  were  married. 
Smith  wrote  the  following  letter  to  Mrs. 
Nora  Moore,  his  sister  and  one  of  the  ap- 
pellees herein,'  who  was  at  that  time  residing 
at  Marshall,  Tex.,  asking  her  to  take  the 
child: 

"Mt.  Vemon,  Mo.,  Aug.  17,  1912. 
"My  Dear  Sister  Nora :  I  am  going  to  write 
you  Nora,  asking  a  great  favor  of  you,  some- 
thing that  almost  kills  me  to  ask  of  you,  but 
believe  that  yon  will  help  me  for  a  while  at 
least.  *  Now  Nora  listen  you  know  I  am  married 
to  M.,  and  all  with  my  own  free  will,  and  Mary 
bad  a  baby  boy  before  we  were  married,  and 
Nora  this  baby  is  in  Kansas  now.  I  have  never 
seen  it  only  when  it  was  bom,  and  Mary  and 
the  doctor  tell  me  it  is  allright  and  a  well  baby 
boy,  and  I  have  heard  you  say  yon  wish  you 
had  one,  and  I  have  got  to  do  something  soon 
and  ver^  soon,  and  Nora  I  don't  feel  like  I 
could  bnng  it  here  now  for  a  while  at  least  and 
disgrace  my  poor  old  mother  and  all  the  rest. 
If  some  one  will  keep  him  until  I  sell  out  or 
get  shed  of  what  I  have  then  I  could  leave  here 
and  stay  away.  Now  Nora,  if  you  will  help 
me  for  six  months  or  If  yoa  will  take  him  for 
a  while  and  learn  to  love  him  you  may  keep  him 
as  long  as  you  live  and  then  I  will  see  to  him 
or  if  you  will  help  me  out  for  a  while  I  will 
reward  you  for  what  you  have  done.  My  folks 
hare  need  never  know  where  yon  got  him  Nora. 
I  won't  feel  hurt  at  yon  in  the  least  if  you 
don't  do  anything,  but  please  help  me  if  you 
feel  like  you  can.  Talk  to  Herman  about  this 
and  see  if  he  is  will  to  help  me  out,  if  he  isn't 
I  wouldn't  want  you  to  take  him.  I  wUl  be 
to  all  expenses  for  the  child.  Now  answer  me 
as  soon  as  possible  for  I  must  do  something  at 
once  and  if  you  will  help  us  Mary  will  come  and 
bring  him  toon  and  if  yon  want  to  meet  her  at 
the  depot  she  could  turn  right  around  and  come 
home  and  if  you  should  meet  her  on  the  way  I 
will  settle  for  your  fare.  Help  is  what  I  want 
Nora.  I  believe  that  it  has  a  good  mother. 
You  know  we  are  all  likely  to  b«  misled.  Now 
I  will  appreciate  anything  you  can  do,  and  if 
you  cannot  do  anything  I  am  not  sore  at  you. 
I  ask  yon  to  never  mention  this  to  any  one  bnt 
Mary  and  me  would  no  where  it  was  if  yon  had 
him  Nora.  If  you  should  take  him  for  a  while 
and  get  sick  she  will  come  and  wait  on  you. 
Answer  as  soon  as  possible. 

"Your  brother,  Knowles." 

Mrs.  Moore  and  her  husband  replied  to  this 
letter  consenting  to  receive  and  take  the  child 
into  their  home,  and  by  arrangement  met 
Mrs.  Smith  in  Texarkana,  where  the  child 
was  delivered  to  them.  '  The  testimony  shows 
that  the  babe  was  then  in  a  very  emaciated 
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condition,  and  tbere  appeared  to  be  little 
hope  that  It  would  llye;  but  by  careful  nurs- 
ing and  prompt  medical  attention  it  soon 
gained  strength  and  developed  i^to  a  healthy 
child,  and  Mr.  and  Mrs.  Moore  became  ex- 
ceedingly fond  of  It. 

After  their  marriage  the  complainants 
moved  to  a.  farm  belonging  to  Smith  near  Mt. 
Vernon,.  Ma,  where  they  hare  since  resided. 
The  record  shows  that  during  the  next  two 
months  there  was  some  correspondence  be- 
tween the  parties  regarding  the  condition  and 
welfare  of  the  baby.  This  correspondence 
discloses  sti-oug  parental  affection  and  a  long- 
ing on  the  part  of  the  mother  to  hare  the 
child'Wltb  her.  It  was  flnaUy  arranged  that 
Mr.  and  Mrs.  Moore  should  rlslt  Mrs. 
Moore's  relatives  in  Missouri  and  take  the 
child  vrith  them.  This  they  did  aboiit  June, 
1913.  When  complainants  saw  their  child, 
they  requested  that  they  be  allowed  to  keep 
it,  and  that  Mr.  and  Mrs.  Mt^ore  surrender 
whatever  claim  they  had. to  It.  Mrs.  Moore 
declined,  daitnlng  that  the  complainants  had 
agreed  when  she  took  charge  of  the  child  that 
she  might  keep  It  permanently  in  the  event 
she  learned  to  love  It  It  appears  that  an 
altercation  followed  between  Mrs.  Moore  and 
Knowles  Smith,  in  which  the  latter  used  some 
violence  towards  his  sister.  The  witnesses 
differ  as  to  just  what  took  place  at  the  time, 
but  It  Is  admitted  that  Mr.  and  Mrs.  Moore 
finally  agreed  to  surrender  the  custody  of  the 
child  if  they  were  permitted  to  take  it  back 
to  their  home  in  Texas  and  explain  to  their 
friends  why  they  did  not  keep  it  There  was 
testimony  showing  that  this  course  was  the 
result  of  a  family  conference  participated  in 
by  the  father  and  mother  of  Mrs.  Moore  and 
Smith  and  one  of  their  sisters.  Moore  and 
wife,  however,  testified  that  they  gave  thrfr 
consent  under  coercion;  that  at  the  time  they 
lutd  no  intention  of  keeping  the  promise  to 
send  the  child  back,  but  had  agreed  to  do  so 
through  fear  of  Smith  because  of  threats  of 
personal  violence  made  hy  him.  Upon  the  ar- 
rlral  of  Mr.  and  Mrs.  Moore  at  their  home, 
the  latter  wrote  the  following  letter: 

"Marshall,  Texas,  June  16,  1913. 

"Knowles  and  Mary:  We  arrived  m  home 
yesterday  at  three  o'clock  everything  here  looked 

food  to  us,  had  a  very  bard  trip  home,  little 
lerman  was  sick  all  the  way  with  a  hot  fever. 
Elvery  one  on  the  train  was  nice  to  us.  He  is 
mnch  better  to-day,  meant  to  have  the  Dr. 
this  mom,  but  don't  think  be  needs  him,  gave 
him  a  dose  of  castor  oil  last  night.  Well  every 
one  was  glad  to  see  us  home  again  and  say 
don't  know  how  we  will  get  along  without  the 
boy,  he  was  so  glad  to  get  home,  he  knew  just 
as  well  as  we  did  he  was  home,  has  been  so 
sweet  and  good  ever  since  we  came.  Herman 
was  sick  last  night,  didn't  go  to  work  this 
morning.  Knowles  I  do  sincerely  hope  you  and 
Mary  are  feeling  better  than  when  we  were 
there,  I  am  not  sorry  now  I  came  home  for  it 
would  have  had  to  be  settled  some  time,  bat 
now  I  feel  like  I  have  done  all  that  I  can  do 
and  when  yon  all  feel  like  you  can  do  without 
him  no  longer,  you  and  Mary  come  and  make  us 
a  visit  and  we  will  malce  it  as  pleasant  for 
you  as  we  can  and  have  no  hard  feelings  to- 
wards each  other." 


About  a  month  later  she  wrote  another  let- 
ter to  her  brother,  positively  declining  to  sur- 
render the  child,  saying  that  she  had  con- 
sulted a  lawyer  since  reaching  home  and  was 
advised  that  she  could  not  legally  be  de- 
prived of  the  child's  custody.  This  letter 
also  conveyed  the  Information  that  after  re- 
turning to  Marshall  they  had  adopted  the 
child.  It  further  referred  to  a  balance  of 
$115  due  them  for  money  which  they  'had 
expended  for  the  benefit  of  the  child.  It  ap- 
pears that  Smith  had  agreed  some  time  pre- 
vious to  reimburse  them  for  such  Items,  but 
had  theretofore  sent  only  $35.  Smith  sub- 
sequently through  an  agent  made  formal  de- 
mand for  the  child,  and  at  the  same  time 
tendered  this  balance.  Both  the  request  for 
the  child  and  the  tender  of  the  money  were 
refused,  and  this  suit  followed.  After  a  full 
hearing,  the  court  below  refused  the  prayer 
of  Smith  and  wife,  and  directed  that  the 
child  remain  in  the  custody  of  the  appellees. 

[1]  The  court  filed  his  findings  of  fact,  in 
which  he  embodied,  in  substance,  those  which 
have  been  stated.  He  found  in  addition, 
however,  that  Mary  Smith,  the  mother,  had 
declined  to  further  care  for  her  child  when 
it  was  delivered  to  the  defendants  at  Texar- 
kana,  and  that  this  virtually  amounted  to  an 
abandonment  on  her  part  and  that  of  her 
husband;  that  Moore  and  wife  took  the 
child  with  the  understanding  that  if  they 
learned  to  love  It  it  was  to  be  theirs  for  all 
time.  He  concluded  as  a  matter  of  law  that 
the  best  Interests  of  the  child — moral,  physi- 
cal, and  from  an  ^ucational  standpoint — de- 
manded that  it  remain  in  the  custody  of  the 
foster  parents.  Complainants'  counsel  re- 
quested the  court  to  make  further  findings 
of  fact  and  to  that  end  propounded  a  series  . 
of  questions,  which  were  answered.  The 
last  probably  furnishes  the  true  reason  for 
the  Judgment  rendered,  and  is  as  follows: 

"The  court  is  of  the  opinion  that  Mary  Smith 
would  be  a  proper  party  to  have  charge  of  this 
child,  so  far  as  her  part  of  such  an  nndertaking 
would  be  concerned-— at  least  so  if  not  under  the 
influence  of  her  husband.  But  the  conduct  of 
Knowles  Smith  in  this  whole  matter  has  been 
of  such  a  character  that  the  court  is  of  the  opin- 
ion that  the  welfare  and  best  interests  of  the 
little  boy  asked  for  by  the  plaintiffs  demand 
that  he  be  not  placed  in  the  custody  of  Knowles 
Smith  and  his  wife,  Mary  Smith,  but  in  the 
care  and  custody  of  Nora  and  Herman  Moore, 
and  it  is  so  ordered." 

The  testimony  ia  uncontradicted  that 
Knowles  Smith  is  a  young  man  between  80 
and  40  years  of  age  and  bears  an  excellent 
reputation  in  the  community  where  he  re- 
sides. He  is  a  farmer  and  a  deputy  sheriff, 
owns  his  own  home,  consisting  of  about  80 
acres  of  land  and  worth  between  $4,000  and 
$5,000.  He  also  owns  the  necessary  stock, 
farm  supplies,  and  Implements  required  to 
operate  a  plantation  of  that  size.  His  Income 
is  said  to  be  about  $100  per  month.  There  Is 
nothing  whatever  in  the  record  to  question 
his  fitness  in  any  respect  to  have  the  custody 
of  the  cl)tld,  unless  It  be  certain  transactions 
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to  wbicb  Mrs.  Mcwre  testified.  She  stated 
tliat  during  her  visit  to  Missouri  in  June, 
1913,  Smitli  I>ecame  angered  wltli  Iier  be- 
cause of  her  refusal  to  part  with  the  child, 
and  struck  her  in  the  mouth  with  his  flst, 
knocking  her  down,  after  which  he  choked 
her.  Her  father  and  sister,  who  were  pres- 
ent at  the  time,  deny  that  violence  to  that  ex- 
tent was  used,  and  give  a  different  account 
of  the  affair.  They  say  tliat  Smith  became 
angered  with  bis  sister  because  of  her  con- 
duct In  failing  to  bum  some  letters  which 
he  had  written  her;  that  her  manner  was 
such  as  to  irritate  him;  and  that  he  struck 
her  on  the  mouth  with  two  of  his  fingers. 
They  deny  that  he  knocked  her  down  or 
choked  her.  According  to  their  version,  she 
was  the,  aggressor.  Mrs.  Moore  admits  that 
both  her  father  and  sister  are  good  people 
and  bear  good  reputations.  These  two  wit- 
nesses are  corroborated  by  Smith  himself 
and  his  wife.  Mrs.  Moore  further  testified 
that  about  three  years  prior  to  the  trial  her 
brother  told  her  that  on  one  occasion  he  had 
taken  his  father  by  the  collar  and  threatened 
to  kill  him.  These  were  the  only  .circum- 
stances, aside  from  the  unfortunate  trans- 
action preceding  the  birth  of  the  child,  which 
in  any  way  reflected  upon  the  fitness  of 
either  Smith  or  his  wife  to  have  its  custody. 
Mrs.  Moore  admitted  that  Smith  was  "all 
right  when  unmolested."  She  doubtless 
meant  that  be  was  a  good  man  when  not 
angered  or  aroused  by  some  cause.  The  testi- 
mony shows  that  Mr.  and  Mrs.  Moore  are 
both  good  people  and  bear  excellent  reputa- 
tions In  their  community.  They  have  been 
married  a  number  of  years,  and  have  no  chil- 
,  dren  of  their  own.  They  own  property  estl- 
'  mated  at  about  $2,000  in  value.  Mr.  Moore 
Is  employed  In  the  railway  shops, at  Marshall, 
Tex.,  as  a  carpenter,  and  earns  a  monthly 
salary  of  from  $70  to  $85. 

[2]  Taking  the  evidence  In  Its  entirety,  the 
fitness  of  the  complainants  to  rear  the  child 
Is  fully  equal  to  that  of  the  respondents ;  in 
fact,  in  some  respects  better.  If  we  compare 
their  financial  conditions.  Under  thase  facts, 
we  think  the  court  erred  in  not  awarding 
them  the  custody  of  their  child. 

We  are  referred  to  the  following  Texas  cas- 
es as  supporting  the  Judgment  rendered  in  the 
court  below:  Legate  v.  Legate,  87  Tex.  252, 
28  8.  W.  281;  Peese  v.  Gellernian,  61  Tex. 
Civ.  App.  39,  110  S.  W.  197;  Plahn  v.  Drl- 
bred,  36  Tex.  Civ.  App.  600,  83  S.  W.  867; 
PIttman  v.  Byars,  45  Tex.  Civ.  App.  46,  99 
S.  W.  1038;  Schneider  v.  Schwabe,  143  S. 
W.  266;  Ball  v.  Smith,  156  S.  W.  676. 
These  have  all  been  carefully  examined,  and 
we  do  not  think  they  warrant  the  Judgment 
rendered. 

In  Peese  v.  Gellerman,  Plahn  v.  Dribred, 
and  Ball  v.  Smith,  the  mothers  of  the  chil- 
dren had  died,  and  their  fathers  were  mak- 
ing applications  for  custody  after  second 
marriages.    In  each  Instance  the  court  found 


as  a  fact,  upon  evidence  the  sufficiency  of 
which  was  not  questioned,  that  the  moral 
surroundings  of  the  child  In  the  home  of 
the  parent,  either  on  account  of  the  character 
and  reputation  of  the  father  or  of  the  step- 
mother, would  not  be  good. 

In  PIttman  v.  Byars  the  court  does  not 
state  the  facts  with  suflJclent  fulness  to  en- 
able us  to  determine  Just  what  was  the  con- 
trolling reason. 

In  Schneider  v.  Schwabe  the  mother  had 
married  a  second  time,  and  sought  the  ens- 
tody  of  her  two  children  after  several  years 
of  separation  only  as  a  pretext,  Sb  the  court 
found,  for  securing  the  control  of  a  small 
amount  of  money  belonging  to  them.  It  was 
further  shown  in  that  case  that  the  mother 
had  majrried  a  second  husband,  and  a  large 
family  of  children  liad  accumulated,  and  the 
income  of  the  liusband  was  Inadequate  for 
their  proper  maintenance  and  education.  The 
court  concluded  that  the  diildren  tn  question 
would  probably  Be  neglected  If  given  into 
the  charge  of  the  mother  and  stepfather. 

The  Legate  Case  was  presented  on  certi- 
fied questions,  and  among  those  propounded 
was  the  following: 

"Where  the  father  and  mother  have,  by  writ- 
ten agreement,  fully  and  finally,  relinqnished 
their  right  to  the  custody  of  their  infant  daugh- 
ter, three  months  old  ui  favor  of  another,  at  a 
time  when  the  mother  was  unable  to  jive  prop- 
er attention  to  the  child  on  account  of  illncM 
from  which  she  was  expected  to  die;  and  the- 
child  has  been  formally  adopted  by  the  person 
to  whom  Buch  custody  was  given ;  and  where, 
on  habeas  corpus  trial,  it  is  shown  that  the  per- 
son having  custody  of  the  child  is  in  every  re- 
spect qualified  to  care  for  the  child  and  provide 
for  it ;  and  it  is  also  shown  that  the  father  and 
mother  are  also  qualified  in  every  way  to  care 
for  and  raise  the  child — should  the  child,  after 
it  has  been  cared  for  tenderly  and  lovingly  for 
nearly  two  years  by  its  foster  parents,  be  tak- 
en from  their  custody  and  given  over  to  the 
custody  of  the  natural  father  and  mother?' 

After  holding  that  the  custody  of  a  child  is 
not  legally  a  subject-matter  of  contract,  and 
tliat  the  state,  though  recognizing  the  par- 
ents' natural  right  to  Its  custody,  has  the 
superior  right  to  determine  where  the  child 
shall  be  placed,  Judge  Denmon,  who  ren- 
dered the  opinion,  said  that  such  matters 
were  to  be  determined  by  the  trial  court 
upon  the  issues  of  fact  in  each  particular 
case.    He  says: 

-"Ordinarily  the  law  presumes  that  the  best 
interests  of  the  child  will  be  subserved  by  allow- 
ing it  to  remain  in  the  custody  of  the  parents, 
no  matter  bow  poor  and  bunwle  they  may  be, 
though  wealth  and  worldly  advancement  may 
be  offered  in  the  home  of  another.  Where, 
however,  a  parent,  by  writing  or  otherwise, 
has  voluntarily  transferred  and  delivered  his 
minor  child  into  the  custody  and  under  the  con- 
trol of  another,  as  in  the  case  at  bar,  and  then 
seeks  to  recover  possession  of  the  child  by  writ 
of  habeas  corpus,  such  parent  is  involung  the 
exercise  of  the  equitable  discretion  of  the  court 
to  disrupt  private  domestic  relations  which  he 
has  voluntarily  brought  about,  and  the  court 
will  not  grant  the  reUef,  unless  upon  a  hearing 
of  all  the  facts  it  is  of  opinion  that  the  best 
interests  of  the  child  would  be  promoted 
thereby." 
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The  facts  of  tbat  case,  as  stated  in  the 
opinion  of  the  Court  of  Civil  Appeals,  which 
Is  reported  in  29  S.  W.  212,  ^how  that  the 
child  In  controversy  was  the  Infant  of  par- 
ents who  were  very  poor ;  that  the  mother  at 
the  time  she  parted  with  its  custody  was  in 
A  bad  state  of  health  and  was  not  expected 
to  lire.  Her  health  to  some  extent  was  sub- 
sequently restored,  bnt  still  remained  deli- 
-cate,  and  she  was  unable  to  perform  all  of 
the  duties  that  wonld  be  required  of  her  In 
the  care  and  attention  of  the  child  in  connec- 
tion with  her  other  domestic  duties.  The 
foster  parents  of  the  child,  on  the  contrary, 
were  shown  to  be  people  of  excellent  moral 
and  social  standing,  and  were  well  able  to 
give  the  child  many  advantages  which  It 
could  not  obtain  If  placed  In  the  custody  of 
its  parents.  Judge  FInley,  among  other 
things,  said  this  in  referring  to  Mr.  and  Mrs. 
'Wheeler,  the  natural  parents: 

"Bnt,  owing  to  their  strained  financial  cir- 
cumstances, the  nature  of  Mr.  Wheeler's  em- 
ployment, and  the  condition  of  Mrs.  Wheeler's 
health,  these  opportunities  and  advantages  will 
necessarily  be  limited,  and  her  life  will  be  to 
some  extent  one-of  privation  and  toil;  and,  un- 
less Mrs.  Wheeler  is  relieved  to  some  extent  of 
the  burden  of  housebold  labors  and  cares  tbat 
are  already  too  heavy  for  her  weak  condition, 
•  *  ♦  the  child  will,  in  all  probability,  with- 
in a  few  years,  be  without  the  constant  personal 
parent's  care  that  she  will  with  reasonable  cer- 
tainty receive  until  her  maturity  in  the  home  of 
the  Legates." 

It  will  be  observed  that  there  the  ability  of 
the  parents  to  provide  for  the  welfare  of  the 
child  was  called  in  question  and  fnmished 
the  chief  reason  for  refusing  them  its  cus- 
tody. 

The  last  expression  of  onr  Supreme  Court  to 
which  our  attention  has  been  called  is  found  In 
State  ex  rel.  Wood  v.  Deaton,  93  Tex.  243, 
54  S.  W.  901.  In  that  case  a  mother  had 
parted  with  her  child  soon  after  the  death 
of  her  husband,  solely  on  the  ground  of  her 
inability  to  provide  for  it.  She  subsequent- 
ly "married,  however,  and  then  sought  to  re- 
cover possession  of  her  child.  The  testimony 
showed  tbat  the  foster  parents  took  the  child 
with  the  understanding  that  they  were  to 
keep  It,  and  they  had  retained  Its  custody 
for  several  years ;  that  they  were  people  of 
exemplary  habits  and  were  well  able  to  care 
for  and  educate  the  child  and  to  give  It 
snch  advantages  as  Its  social  condition  de- 
manded. It  was  also  shown  that  the  mother 
and  stepfather  of  the  child  were  people  of 
good  reputation  and  standing,  and  were  also 
willing  and  able  to  give  the  child  all  needed 
advantages.  The  facts  presented  a  case  in 
which  there  was  probably  an  equality  of  fit- 
ness in  the  contending  parties  to  discharge 
all  the  dntles  required  for  the  welfare  of  the 
child.  The  question  then  was:  To  whom 
should  the  court.  In  the  exercise  of  its  dis- 
cretion, award  the  custody?  The  district 
court  refused  the  prayer  of  the  natural  par; 
ents  and  awarded  the  child  to  the  foster 
parents.     This  Judgment   was  affionned  by 


the  Court  of  Civil  Appeals.  The  Supreme 
Court,  however,  reversed  and  rendered  Judg- 
ment directing  that  the  child  be  delivered  to 
Its  mother.  In  the  course  of  the  opinion, 
which  was  rendered  by  Justice  Brown,  the 
Iiegate  Case  Is  referred  to  and  discussed. 
While  not  overruling  that  opinion,  It  is  said 
tbat  a  careful  examination  will  show  that 
it  was  not  there  Intended  to  Justify  the  hold- 
ing of  the  trial  court  in  the  case  then  being 
considered.  Justice  Brown  then  quotes  at 
some  length  from  State  v.  Richardson,  40 
N.  H.  276,  which  we  think  lays  down  the 
principle  that  should  govern  in  this  case. 
He  announces  the  conclusion  that  where 
all  things  are  equal,  although  the  natural 
parent  had  voluntarily  parted  with  her  child, 
she  should  be  given  its  custody. 

[3]  In  legal  effect  the  facts  In  this  case 
are  much  like  those  In  State  ex  rel.  Wood  v. 
Deaton.  The  finding  of  the  court  that  Smith 
was  an  unfit  person  is  not  only  unsupported, 
but  Is  opposed  to  the  undisputed  evidence. 
Neither  is  the  finding  that  the  child  had  been 
virtually  abandoned  by  Its  parents  when 
turned  over  to  Moore  and  wife  at  Texarkana 
supported  by  the  record.  The  evidence  does 
show  that  soon  after  Its  birth  the  complain- 
ants endeavored  to  conceal  tbat  fact  from 
Smith's  family,  and  It  was  for  that  purpose 
only  that  they  called  upon  Mr.  and  Mr& 
Moore  to  take  charge  of  the  diUd.  It  Is  un- 
disputed that  Smith  had  determined  to  sell 
out  his  property  in  Missouri  and  taKe  his 
wife  to  some  distant  counti7  where  the  Il- 
legitimacy of  the  child  would  not  be  known, 
but  that  he  failed  to  find  a  purchaser  and 
finally  concluded  to  remain  at  his  old  home. 
It  Is  also  shown  that  his  relatives  soon  be- 
came aware  of  the  birth  of  the  child,  and 
there  appeared  to  be  no  further  effort  to 
conceal  It  According  to  Moore's  testimony, 
he  and  his  wife  took  the  baby  reluctantly 
and  told  the  mother  at  the  time  that  she 
could  have  It  back  if  she  called  for  It  within 
six  months.  According  to  the  testimony  of 
Mrs.  Smith,  she  did  not  Intend  to  i>art  with 
her  child  for  all  time ;  she  regarded  Its  cus- 
tody by  Mr.  and  Mrs.  Moore  as  only  tem- 
porary, and  was  looking  forward  to  the  time 
when  she  and  her  husband  would  move  to 
some  other  country  and  take  the  child  with 
them.  In  saying  that  the  welfare  of  the 
child  wUI  be  consulted  in  disposing  of  Its 
custody,  the  courts  do  not  mean  that  no 
consideration  whatever  will  be  given  to  the 
claims  of  the  parents.  The  attachment  of 
foster  parents  is  based  almost  entirely  upon 
association;  that  of  the  natural  parents  upon 
a  God-given  Instinct  Parental  affection, 
which  finds  its  chief  reward  In  the  care  and 
society  of  the  offspring,  has  some  claim  on 
the  conscience  of  courts. 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  Judgment  here  rendered 
awarding  the  custody  of  the  child  to  the  ap- 
pellants. 
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PRINOH  et  al.  t.  TAYIiOR.     (No.  852.)  t 

(Court  of  Civil  Appeals  of  Texas.     EI  Paao. 

Not.  12,  1814.     On  Rehearing,  Dec.  24, 

1914.) 

1.  Mabteb  and  Sebvant  (S  305*)— Injubt  bt 
Automobile — ^Agency  of  Dbiveb. 

If  a  chauffeur,  acting  within  the  scope  of 
his  general  employment,  as  driver,  undertook  t«» 
operate  a  family  car,  through  the  owner's  in- 
experienced son,  though  instructed  not  to,  it  is 
the  act  of  the  owner,  and  in  a  suit  for  resulting 
injury  it  is  unnecessary  to  further  show  the 
son's  agency  than  to  show  that  the  chauffeur 
permitted  and  assisted  him  to  drive  at  th$  time 
and  place  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  1223,  1224;  Dec.  Dig.  | 
305.*] 

2.  Appeai.  and  Ebbob  (g  1033*)— Habmlsss 
Ebbob— Instbuotions. 

In  a  suit  for  injury  to  a  pedestrian  by  an 
automobile,  defended  on  the  ground  of  contribu- 
tory negligence,  defendants  could  not  complain 
of  an  instruction  in  their  favor  if  plaintiff 
stepped  back  to  avoid  a  street  car,  and  so  put 
himself  in  the  path  of  the  automobile  so  that 
those  in  charge  could  not,  by  exercise  of  ordi- 
nary care,  stop  it  and  guide  it  away  before  he 
was  strack,  as  on  these  facts  defendants  would 
not  have  been  entitled  to  a  verdict  without  a 
further  finding  that  his  stepping  back  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4052-4062;  Dec.  Dig.  { 
1033.  •] 

8.  Municipal  Oobpobations  (f  706*)— Urn 
or  Stbeetb — Injubt  by  Automobilb— 1n- 

BTBUCTIONS. 

In  a  suit  for  Injury  to  a  pedestrian  by  an 
automobile,  the  court  was  requested  to  tell  the 
jury  to  find  for  defendants  If,  as  the  automobile 
rounded  the  curve  at  a  street  intersection,  a 
street  car  started  to  make  the  turn  and  the  rear 
end  swung  outward  toward  a  woman  causing 
her  to  step  back  into  the  path  of  the  automo- 
bile, and  the  driver  to  avoid  striking  her  torn- 
ed  the  car  and  struck  plaintiff,  and  if  the  street 
car  causing  her  movement  was  the  sole  proxi- 
mate cause  of  plaintiff's  injury  to  find  for  de- 
fendants, regardless  of  defendants'  negligence  in 
driving  the  automobile,  so  as  to  necessitate  a 
sharp  turn  from  the  woman.  Held,  that  It 
was  not  error  to  refuse  the  request  because  it 
withdrew  the  issue  as  to  whether  defendants 
were  negligent  in  driving  at  all  at  that  place  un- 
der the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  | 
706.*] 

4.  Tbial  (IS  260*)- Request  fob  Chabox— Is- 
sue Pbebented  by  Genbbai.  GaAROX. 

No  error  can  be  predicated  on  the  refusal 
of  a  request  as  to  an  issue  sufficiently  presented 
by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;  Dec.  Dig.  f,  260.*] 

5.  MuNiciPAi  Cobfobations  (g  705*)— TJsK  of 
Stbeets— Injttby  by  Automobile— MiSTABiB 
OF  Judgment  as  Defense. 

A  mistake  of  judgment  as  to  the  competen- 
cy of  the  driver  of  an  automobile,  however  hon- 
estly made,  is  not  a  defense'  to  a  suit  for  Injury 
caused  by  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1615-1517;  Dec. 
Dig.  ji  705.*] 

6.  Damages  (S  208*)  —  Pebsonal  Injubt  — 
Question  fob  Juby. 

Evidence  of  personal  injury,  from  which  it 
may  be  inferred  from  an  opinion  of  a  physician 


that  plaintlfiF  could  not  do  active  work.  Justified 
submission  of  future  diminished  capaieity  to 
earn  money  as  an  element  of  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  54,  64,  68, 132,  144,  145,  205,120, 
533,634;  Dec.  Dig.  8  m*] 

Appeal  from  District  Court,  Harris  Conn- 
ty;  N.  O.  Klttrell,  Jad«& 

Salt  by  Joe  H.  Taylor  against  H.  Prince 
and  another.  From  a  Judgment  tor  plaintiff, 
defendants  appeal.  Affirmed,  and  motion  for 
rehearing  overruled. 

Andrews,  Streetman,  Bums  ft  Logue,  Fish- 
er, Campbell  &  Amerman,  W.  L.  Cook,  and 
Jno.  A.  Mobley,  all  of  Houston,  for  appeliantB. 
GUI,.  Jones  ft  Tyler,  of  Houston,  for  appellee 


WAUTHALIi,  J.  In  tbis  case  tbe  plain- 
tiff In  the  trial  court,  Joe  H.  Taylor,  now  ap- 
pellee, sued  the  defendants,  H.  Prince  and 
his  son,  Harry  Prince,  appellants,  for  dam- 
ages for  personal  injuries  which  be  alleges 
he  sustained  by  reason  of  the  negligence  of 
the  defendants  proximately  cansing  bis  in- 
Jnries.  Briefly  stated,  the  plaintiff  alleges 
In  bis  petition  that  be  was  struck  by  an  au- 
tomobile owned  by  defendant  H.  Prince,  which 
at  tbe  time  of  the  accident  was  being  driven 
on  Texas  avenue  in  tbe  city  of  Houston,  or 
Just  at  tbe  comer  of  Main  street  and  Texas 
avenue  In  said  city.  The  petition  alleges  that 
his  being  struck  by  the  automobile  and  tbe 
consequent  injuries  to  bim,  of  wbicb  he  com- 
plains, were  caused  by  negligence  for  which 
H.  Prince  would  be  liable,  upon  the  following 
grounds:  That  at  the  time  of  the  accident 
the  car  causing  the  Injury  was  being  driven 
by  Harry  Prince,  son  of  H.  Prince,  eitbear  np- 
on  bis  own  respcmsibility  or  under  tbe  direc- 
tion of  one  Scbell,  whom  H.  Prince  had  em- 
ployed as  diauffeur  and  placed  in  charge  of 
tbe  automobile,  with  authority  to  drive  same 
upon  the  streets  of  Houston,  for  tbe  use  and 
benefit  of  H.  Prince's  family,  of  which  it  was 
alleged  Harry  Prince  was  a  member,  and 
that  Harry  Prince  was  likewise  placed  in 
charge  of  the  machine  by  H.  Prince,  with 
authority  to  operate  it  The  petition  alleged 
that  Harry  was  an  Inexperienced  and  Incom- 
petent driver  of  the  machine,  and  that  Scbell, 
in  charge  of  tbe  machine,  negligently  turned 
the  car  over  to  Harry  and  permitted  him  to 
operate  same  with  resultant  Injury  to  plain- 
tiff. The  petition  alleges  that  the  injuries 
to  plaintiff  were  proximately  caused  by  neg- 
ligence in  one  or  more  of  several  respects: 
(1)  By  Harry,  as  H.  Prince's  agent,  negligent- 
ly operating  the  car,  either  in  violation  of 
tile  city  ordinance,  or  by  failure  to  exercise 
ordinary  care;  (2)  by  Scbell,  the  chauffeur, 
and  H.  Prince's  agent,  participating  in  such 
negligent  operation  of  tbe  car;  (3)  by  negli- 
gence of  tbe  chauffeur  in  taming  tbe  car 
over  to  Harry  Prince,  an  incompetent  and 
Inexperienced  <>parator.  Tbe  damages  claim- 
ed are  predicated  upon  saffering,  mental  and 
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Idiysical,  lost  time,  and  dlmlnlabed  capacity 
lo  labor  and  earn  money. 

Defendant  H.  Prince  answered  by  genecal 
demurrer,  general  denial,  and  special  pleas, 
In  substance:  (a)  That,  if  plaintiff  was  struck 
by  an  automobile  owned  by  H.  Prince,  same 
was  iatrusted  exclusively  into  the  bands  of 
a  competent  chauffeur,  and,  unless  at  the  time 
of  the  accident  same  was  being  operated  by 
Baid  chauffeur.  It  was  not  being  oporatad 
under  the  authority  or  for  the  use  and  bene- 
fit of  H.  Prince;  (b)  that  plaintiff  was  him- 
self guUty  of  negligence  contributing  to  cause 
bis  injuries;  (c)  that  the  injuries  to  plain- 
tiff were  proximately  caused  by  an  interven- 
ing agency,  in  that,  it  being  Saturday  after- 
noon, with  the  streets  crowded,  a  street  car 
of  the  Houston  Electric  Company  had  been 
8t<qH>ed  at  the  comer,  or  near  thereto.  Just 
before  making  the  turn  from  Texas  avenue 
into  Main  street,  which  street  car  prevented 
the  passage  of  pedestrians  who  were  going 
In  the  direction  in  which  plaintiff  was  going; 
and  that  said  street  car  suddenly  started 
around  the  curve  at  that  point,  causing  per- 
sona who  were  then  and  there  near  said 
street  car  to  suddenly  step  backward  or 
.  otherwise  in  the  path  of  the  moving  automo- 
bUe,  in  order  to  avoid  the  rear  end  of  said 
street  car,  which  swung  outward  toward  such 
persons  as  the  street  car  took  the  curve; 
and  that  the  driver  of  the  automobUe,  under 
such  circumstances,  undertook  to  turn  said 
automobile  so  as  to  avoid  striking  and  in- 
juring such  persons  so  moving  out  of  the 
path  of  said  street  car;  and  that  in  doing 
80  said  automobile  was  caused  to  come  in 
contact  with  plaintiff,  if  plaintiff  was  struck 
by  said  automobUe.  It  was  alleged  that  the 
starting  of  the  street  car,  with  the  consequent 
moving  of  pedestrians  to  avoid  its  outward 
swing,  was  the  sole  proximate  cause  of  in- 
juries to  plaintiff;  there  being  no  negligence 
of  any  persons  for  whom  the  defendant  H. 
Prince  would  be  liable  on  the  occasion. 

After  a  careful  examination  of  all  of  the 
evidence  offered  on  the  trial,  we  find  that 
the  following  facts  appear  without  dispute: 
First.  That  appellee  was  injured,  and  that 
bis  Uijuries  were  due  to  the  collision  of  an 
automobile  with  his  person  on  the  date  al- 
leged. Second.  That  the  accident  occurred 
at  the  Intersection  of  Main  street  and  Texas 
avenue  in  the  city  of  Houston,  about  7  o'clock 
In  the  evening  on  a  Saturday,  a  time  when 
tliat  place  was  and  is  always  the  most  crowd- 
ed place  in  the  city,  both  in  the  matter  of 
moving  people  and  moving  vehicles.  Third. 
That  the  automobile  which  injured  plaintiff 
was  owned  by  H.  Prince,  was  then  being 
driven  by  his  son,  Harry  Prince,  under  the 
supervision  and  direction  of  the  chauffeur 
of  H.  Prince.  Fourtli.  That  the  automobUe 
had  been  purchased  by  H.  Prince  for  the  use 
of  his  family,  and  he,  his  wife,  and  his  son 
Harry  constituted  bis  family.  That  his  wife 
and  son  and  two  guests  were  taking  a  pleas- 
ure ride  on  the  occasion  in  question.    Fifth. 


That  the  car  and  chanffeur  were  subject  to 
the  wife's  orders.  Sixth.  That,  l^r  about 
two  weeks,  Harry  had  been  learning  to  drive 
the  car  under  the  immediate  tutelage  of  the 
chauffeur,  and  that  on  the  occasion  of  the 
accident  the  chauffeur  was  sitting  beside 
Harry,  advising  and  directing  him,  and 
sounding  the  horn  for  him  on  occasion. 
Seventh.  That  defendant  H.  Prince  knew 
that  Harry  was  learning  to  drive  the  car, 
and  that  he  had  been  running  the  car,  was 
present  a  number  of  times  when  the  fact  of 
Harry's  running  the  car  was  mentioned;  had 
ridden  in  the  car  on  at  least  one  occasion 
when  Harry  was  driving,  and  made  neither 
protest  nor  comment.  Mrs.  H.  Prince  had 
ridden  a  number  of  times  when  Harry  drove, 
advising  and  directing  him.  Eighth.  The 
legal  limit  of  si)eed  on  Main  street  at  and 
near  the  point  of  the  accident  was  eight  miles 
per  hour,  which  had  to  be  reduced  to  four 
miles  per  hour  in  turning  corners.  Ninth.  It 
is  undisputed  that  in  turning  the  comer  the 
automobile  was  exceeding  the  speed  limit  for 
turning  corners,  the  speed  being  placed  by 
Harry  and  the  chauffeur  at  from  five  to  Six 
mUes  an  hour,  and  the  other  witnesses  vary- 
ing up  to  twenty  miles  per  hour.  Tenth.  It 
was  undisputed  that  it  was  the  moving 
automobile  that  injured  plaintiff.  Eleventh. 
The  automobile  was  a  flve-passenger  Packard, 
with  a  wheel  base  of  129  inches,  which,  with 
its  overhang,  would  give  the  machine  a 
total  lengtll  of  more  than  12  feet  Twelfth. 
At  the  time  of  the  accident,  plaintiff  had 
walked  up  Main  street  on  the  eastern  side- 
walk, and  had  Just  started  across  Texas 
avenue,  toward  the  Binz  BuUding,  in  the 
same  direction  and  on  the  same  side  of  Main 
street,  when  he  was  struck  by  the  automo- 
bile, Just  as  it  turned  the  comer.  Thirteenth. 
He  was  rolled  or  dragged  several  feet  by 
the  machine.  The  machine  ran  from  SO  to 
75  feet  beyond  the  point  of  coUision  before 
the  driver  .was  able  to  stop  it  Fourteenth. 
A  lady,  named  Mrs.  Walker,  was  badly  in- 
jured by  the  same  machine  at  the  same  time 
and  place. 

[1]  Appellant's  first  assignment  of  error 
complains  of  the  tenth  paragraph  of  the 
court's  general  charge,  in  that  said  paragraph 
instructs  the  Jury  that  H.  Prince  would  be 
liable  for  the  negligent  acts  of  Harry  Prince, 
if  any,  in  the  operation  of  the  automoliile, 
without  properly  submitting  to  the  Jury  any- 
where in  the  charge  the  qnestion  of  whether 
or  not  there  were  such  relations  between 
H.  Prince  and  Harry  Prince  as  would  amount 
to  an  agency,  permitting  the  application  of 
the  doctrine  of  respondeat  superior.  The 
paragraph  of  the  charge  complained  of  reads 
as  follows: 

"Guided  by  these  instructions,  if  you  believe 
from  a  preponderance  of  the  evidence  that  the 
automobile  was  being  mn  at  such  rate  of  speed 
and  under  such  circumstances  as,  you  have 
heretofore  been  instnicted,  constitnted  negli- 
gence, and  you  further  believe  that  plaintiff  was 
struck  by  an  automobUe  belonging  to  defendant 
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H.  Prince,  and  tbat  plaintiff  was  injured  by  be- 
ing 80  strack,  and  believe  that  the  negligence  of 
those  in  charge  of  the  car,  or  of  either  the 
chauffeur  or  Marry  Prince,  if  negligence  you 
find,  wag  the  proximate  cause  of  plaintiff's  be- 
ing injured,  the  plaintiff  is  entitled  to  recover; 
and,  unless  you  find  for  defendants  upon  in- 
structions given  in  other  parts  of  this  charge, 
you  will  return  your  verdict  in  his  favor  against 
either  II.  Prince  or  against  Harry  Prince,  or 
against  both,  according  as  you  find  liability  un- 
der instructions  hereinafter  given." 

The  three  propositions  under  tbls  assign- 
ment are  to  the  eftect  that,  before  H.  Prince 
could  be  held  liable  for  any  negligence  of 
Harry  Prince,  the  evidence  must  either  show 
as  a  matter  of  law,  or  raise  the  issue  as  a 
fact,  that  Harry  was  H.  Prince's  agent,  act- 
ing within  the  scope  of  his  agency,  in  the 
operation  of  the  car,  and  that  the  fact  of 
Harry's  agency  was  an  issuable  fact  and  not 
undisputed  to  be  stated  by  the  court  as  a 
matter  of  law,  and  that  It  was  prejudicial 
error,  as  the  charge  nowhere  else  presented 
to  the  jury  appropriate  instructions  correct- 
ly Informing  them  as  to  the  circumstances 
under  which  H.  Prince  might  be  held  liable 
for  negligent  acts  of  Harry  Prince.  If  it 
were  a  necessary  fact,  to  be  shown  before  H. 
Prince  could  be  made  liable  for  the  negli- 
gent act  of  Harry  Prince  in  driving  the  car 
at  the  time  and  place  of  the  accident,  that 
H.  Prince  should  have  given  Harry  permis- 
sion to  drive  the  car,  or  should  have  given 
Schell,  the  chauffeur,  permission  to  let  Harry 
drive  the  car,  the  assignment  would  present 
a  serious  question,  as  both  appellant's  answer 
and  his  evidence  on  the  trial  dispute  the 
question  as  to  his  permission  to  any  i)erson 
other  than  the  chauffeur  to  drive  the  car. 
However,  he  admits  his  ownership  of  the 
car;  admits  that  Schell  was  his  chauffeur, 
and  at  the  time  and  place  of  the  accident 
was  in  charge  of  the  car;  admits  that  the 
car  was  a  family  car,  and  that  the  family 
used  it  altogether,  and  tliat  at  the  time  of 
the  accident  the  car  was  in  charge  of  the 
chauffeur,  and  that  his  wife  and  Harry,  with 
friends,  were  in  the  car  and  taking  a  drive; 
admits  that  the  chauffeur  was  Invariably  un- 
der the  instructions  of  his  wife.  Appellant 
defends  the  action  against  his  liability  for 
Harry's  negligence  on  the  ground  that  he 
had  given  his  chauffeur  a  general  charge  that 
no  one  else  should  drive  the  car. 

In  the  case  of  Burnett  v.  Oechsner,  92  Tex. 
500,  50  S.  W.  563,  71  Am.  St.  Rep.  880,  the 
court,  quoting  from  Railway  v.  Anderson,  82 
Tex.  516,  17  S.  W.  1039,  27  Am.  St  Rep.  902, 
states  the  law  to  be  that : 

"To  bold  the  master  liable  for  the  act  of  bis 
Bcrvaot,  it  is  not  necessary  that  the  serv-ant 
should  have  the  authority  to  do  the  particular 
act.  The  act  of  the  servant  may  be  contrary  to 
his  express  orders,  and  yet  the  master  may  be 
liable.  But  the  act  must  be  done  within  the 
scope  of  the  general  authority  of  the  servant 
It  must  be  done  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the  ob- 
ject for  which  ttie  servant  is  employed.  For 
the  mode  in  which  the  servant  performs  the 
duty  be  is  engaged  to  perform,  if  wrongful  and 


to  the  injury  of  another,  the  master  is  liabli>, 
although  he  may  liave  •  •  •  forbidden  the 
particular  act" 

To  operate  the  family  car  of  H.  Prince  on 
a  pleasure  drive  for  the  family  was  admit- 
ted to  l>e  witldn  the  scope  of  the  general  au- 
thority of  the  chauffeur,  Schell.  If  he  (Schell), 
acting  within  the  scope  of  his  general  employ- 
ment, as  driver  of  the  car,  undertook  to 
operate  tlie  car  through  Harry  Prince,  al- 
though Instructed  by  H.  Prinee  not  to  do  so. 
It  would  stiU  be  the  act  of  H.  Prince,  and  it 
would  not  be  necessary  to  further  show  the 
agency  of  Harry  Prince  than  to  show  the 
agency  of  Schell,  that  he  permitted  and  as- 
sisted Harry  Prince,  as  the  undisputed  evi- 
dence shows,  to  drive  the  car  at  the  time  and 
place  of  the  accident  The  above  principle 
is  further  Illustrated  in  the  case  of  Reid  Anto 
Company  t.  Gorsczya,  144  S.  W.  688.  Could 
the  owner  of  a  car  relieve  lilmself  of  liabili- 
ty by  instructing  his  driver  not  to  drive  the 
car  at  an  excessive  rate  of  speed  and  to  ex- 
ercise ordinary  care  or  to  drive  on  certain 
streets  and  not  to  drive  on  others,  if  a  fail- 
ure to  obey  Instructions  caused  injury  to 
others?  We  think  not  No  more  could  he 
by  instructing  his  driver  not  to  permit  an 
Inexperienced  person  to  drive  the  car. 

If  we  eliminate  from  the  case  the  idea  that 
the  general  instruction  of  the  owner  of  the 
car  to  his  chauffeur  to  the  effect  that  no  oth- 
er person  should  operate  the  car,  we  then 
have  presented  the  question  of  the  owner's 
liability  for  injury  infltcted  to  another 
through  the  negligence  of  one  pat  In  charge 
of  the  car  by  the  servant  to  perform  the  da- 
ties  of  the  servant.  It  seems  to  as  that  the 
net  of  the  servant  In  doing  so  would  go  to 
the  mode  in  which  the  servant  performs  his 
duty  to  the  master. 

From  the  principles  announced  In  the  cases 
above  quoted,  we  think  it  quite  clear  that  to 
render  H.  Prince  liable  for  an  Injury  Inflicted 
on  the  appellee  through  the  negligence  of 
Harry  Prince,  in  driving  the  car,  with  the 
knowledge,  consent  and  under  the  direction 
of  Schell,  and  while  performing  Schell's  du- 
ties, it  would  not  be  necessary  that  the  evi- 
dence show  agency  of  Harry  Prince,  separate 
and  apart  and  independent  of  the  agency  of 
Schell.  We  overrule  appellant's  first  assign- 
ment of  error. 

The  authorities  above  quoted,  as  we  con- 
strue them,  render  it  unnecessary  for  as  to 
further  discuss  appellant's  second,  third,  and 
fourth  assignments  of  error. 

[2]  Appellant's  fifth  assignment  of  error 
complains  of  the  fourteenth  paragraph  of  the 
court's  general  charge,  but  copies  the  twenty- 
fourth  paragraph.  It  Is  true,  as  stated  In  the 
assignment  that  the  paragraph  complained 
of  (the  twenty-fourth)  tells  the  jury  to  find 
for  both  defendants,  if  they  should  find  that 
plaintiff  stepped  back  to  get  oat  of  the  way 
of  the  swing  of  the  car  and  that,  in  doing  so, 
he  pot  himself  in  the  path  of  the  approach- 
ing automobile,  and  at  a  time  and  place  when. 
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and  where  those  in  diarge  of  tbe  car  could 
not  by  exercise  of  ordinary  care,  In  the  em- 
ployment of  the  means  at  hand,  stop  the  car 
or  guide  it  away  from  the  plaintiff,  before  be 
was  struck,  withont  submitting  to  the  Jury 
the  question  for  them  to  determine  whether 
the  stepping  back  by  plaintiff  was  the  prox- 
imate cause  of  plaintiff's  injury.  Tbe  charge 
was  one  of  which  the  plaintiff  might  have 
complained,  but  not  the  defendants.  The  de- 
fendants would  not  have  been  entitled  to  a 
verdict  if  the  Jury  had  found  for  them  every 
fact  submitted  tn  them  in  the  paragraph,  but 
the  plaintiff  would,  in  addition,  be  entitled  to 
have  tbe  Jury  say,  before  they,  could  find  for 
tbe  defendants,  that  the  stepping  back  was 
the  proxtauate  cause  of  his  injury.  The  as- 
signment is  overruled. 

[3]  The  sixth  assignment  complains  of  the 
refusal  of  the  court  to  give  requested  charge 
No.  12.  There  was  no  error  in  refusing  to 
give  tbe  charge.  The  charge  requested  the 
court  to  tell  tl>e  Jury  to  find  for  the  defend- 
ant if  they  should  believe  from  tbe  evidence 
that,  as  the  automobile  was  rounding  the 
curve  at  the  intersection  of  the  streets,  a 
street  car  then  and  there  started  In  motion 
to  make  the  turn  from  Texas  avenue  Into 
Main  street,  and  that  the  rear  end  of  the 
street  car  swung  outward  toward  Mrs.  Walk- 
er, causing  her  to  step  back  into  the  path  of 
the  moving  automobile,  and  that  the  driver. 
In  an  effort  to  avoid  striking  Mrs.  Walker, 
turned  the  car  from  her  and  struck  the  plain- 
tiff, and,  if  the  Jury  should  find  that  the  start 
of  the  street  car  causing  the  movement  of 
Mrs.  Walker  was  the  sole  proximate  cause  of 
plaintiff's  injuries,  the  Jury  would  return  a 
%'erdict  for  defendants,  and  that  regardless  of 
any  question  of  negligence  on  tbe  part  of  de- 
fendants in  driving  the  automobile  at  that 
time  and  place,  so  as  to  necessitate  tbe  sharp 
turn  of  the  car  from  Mrs.  Walker.  The  Jury 
might  have  thought  that  it  would  not  be  in 
the  exercise  of  ordinary  care  for  defendants 
to  undertake  to  drive  the  car  at  all  at  that 
place  under  the  circumstances  then  existing. 
They  would  be  the  sole  Judges,  and  the 
charge,  if  given,  would  have  withdrawn  the 
issue  from  them. 

[4]  The  seventh  assignment  complains  of 
the  refusal  of  the  court  to  give  requested 
charge  No.  0,  to  the  effect  that,  unless  they 
found  that  the  speed  of  the  car  at  the  time 
and  place  of  the  accident  was  the  proximate 
cause  of  plaintiff's  injury,  it  would  be  imma- 
terial tbat  the  car  was  then  exceeding  the 
speed  limit.  The  requested  charge  announces 
a  correct  principle  of  law;  but  we  believe 
that  paragraphs  10  and  11  of  the  general 
charge  taken  together  sufficiently  presents 
the  issue  to  the  Jury,  and  the  assignment  is 
overruled. 

[t]  Defendant  in  his  eighth  assignment 
complains  of  the  court's  refusal  to  give  re- 
quested charge  No.  7  to  the  effect  that,  if  the 
accident  causing  the  injury  arose  out  of  Har- 
ry Prince's  improper  and  unsafe  operation 


of  the  automobile,  resulttng  from  hla  Inexpe- 
rience as  a  driver,  and  not  from  his  want  of 
ordinary  care  in  an  effort  to  properly  oi)er- 
ate  the  car,  and  that  Schell  believed  him  to 
be  competent,  and  thiit  a  person  of  ordinary 
prudence  would  have  considered  him  compe- 
tent under  the  same  circumstances  and  per- 
mitted him  to  drive  the  car,  plaintiff  could 
not  recover  of  appellant  The  assignment  Is 
based  on  the  theory  that  Harry  was  an  em- 
ploye of  appellant,  and  that  appellant  exer- 
cised ordinary  care  in  selecting  Harry  as  a 
driver  of  the  car,  and  that  the  injury  to  ap- 
pellee was  occasioned  wholly  through  Harry's 
incompetence  as  a  driver  of  the  car  at  the 
time  and  place  of  the  accident. 

The  plaintiff's  answer  does  not  tender  such 
an  issue  as  a  defense,  neither  does  the  evi- 
dence. The  plaintiff  did  assign  as  a  ground 
of  negligence  Hariy's  Incompetence  as  a  driv- 
er, and  the  court  submitted  that  issue  to  tbe 
Jury  In  the  seventeenth  and  eighteenth  para- 
graphs. If  tbe  law  was  as  appellant  suggests 
in  the  assignment,  It  would  make  appellee's 
rights  to  recover  depend  entirely  on  wliat 
Schell  thought  of  the  competency  of  Harry 
as  a  driver  of  the  car.  Suppose  the  appel- 
lant had  thought  himself  competent  to  oper- 
ate the  car,  but  in  fact  was  not,  and  that  his 
incompetence  caused  the  injury,  could  it  be 
said  that  his  mistake  of  Judgment  as  to  his 
competence,  however  honestly  made,  would 
alone  be  a  complete  defensie  to  an  action  for 
damages  caused?    We  tbluk  not.    ^ 

[tj  We  think  the  evidence  of  tbe  plaintiff 
as  to  bis  present  physical  condition  as  a  re- 
sult of  the  Injury,  and  Dr.  Howard's  opinion, 
to  the  effect  that  if  appellee's  knee  at  the 
time  of  the  trial  was  still  sensitive  upon  use, 
and  that  If  appellee  has  to  rest  It  upon  a 
pillow  at  night,  be  could  not  do  active  work, 
the  court  was  not  in  error  in  submitting  the 
matter  of  future  diminished  capacity  to  earn 
money  as  an  element  of  damage  as  a  probable 
result 

Finding  no  reversible  error,  tbe  Judgment 
Is  affirmed     Affirmed. 

On  Rehearing. 

Appellant  H.  Prince,  in  his  motion  for  a 
rehearing,  earnestly  Insists  that  this  court 
was  In  error  in  overruling  each  of  their  nine 
assignments  of  error,  and  in  their  motion  to 
reassert  the  same  propositions  contended  f6r 
in  their  very  able  and  exhaustive  brief  filed 
in  this  case.  We  have  again  reviewed  the 
questions  presented,  but  reach  the  same  con- 
clusions as  in  our  former  opinion,  and,  but 
for  the  fact  that  some  of  the  statements  made 
in  the  opinion  are  not  as  clearly  stated  as 
they  might  have  been,  we  will  further  state 
some  of  the  conclusions  reached: 

Appellants'  contention,  as  stated  in  their 
motion  for  rehearing,  Is  tbat  the  fact  of  own- 
ership of  an  automobile  will  not  be  a  ground 
of  liability,  nor  will  the  fact  that  such  auto- 
mobile was  being  used  by  the  Immediate 
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family  of  a  defendant  be  a  gronnd  of  liabil- 
ity. Tluit  such  use  by  the  members  of  the 
immediate  family  might  be  a  drcomstanoe  to 
be  taken  Into  consideration  by  a  jury  in  de- 
termining the  question  of  agency,  but  would 
constitute  no  Independent  ground  of  liabili^. 
If  appellant's  statement  contained  all  or  even 
the  salient  facts  shown  In  the  record,  we 
would  concede  the  correctness  of  his  proposi- 
tion. The  record  shows,  as  stated  in  the  orig- 
inal opinion,  some  facts  additional,  which  ay- 
pellants  seem  to  have  either  overlooked  or 
deemed  unimportant  The  courts  In  many  cas- 
es have  held,  as  stated  by  appellant,  in  his  mo- 
tton,  that  if  a  member  of  the  family,  al- 
though operating  the  famUy  rehide,  was 
operating  it  in  his  own  behalf,  and  not  in 
any  of  the  uses  for  which  the  car  was  fur- 
nished by  the  father,  and  used  without  his 
consent,  the  father  would  not  be  liable  for 
damage  caused  while  being  so  used,  on  the 
ground  solely  that  the  car  was  a  family  car 
and  that  the  driver  was  a  monber  of  the  fam- 
ily. There  would  be  two  essential  elements 
absent — agency  and  the  business  of  the  fa- 
ther. In  our  original  opinion,  the  undisput- 
ed evidence  stated  in  the  opinion  discloses 
the  facta  that  appellant  had  furnished  the 
car  as  a  family  car ;  that  appellant,  his  wife, 
and  Harry  constituted  the  family,  that  ai>- 
pellant  knew  that  Harry  was  learning  to  run 
the  car  on  pleasure  drives  for  the  family,  and 
made  no  protest;  and  that  at  the  time  of  the 
accident  the  car  was  being  used  for  the  pur- 
pose for  which  the  car  was  furnished  by  ap- 
pellant The  chauffeur  was  employed  by  ap- 
pellant and,  if  the  chaufteur  had  himself 
been  driving  the  car,  and  in  the  use  of  the 
family  at  the  time  of  the  accident,  there  could 
be  no  question  of  the  correctness  of  the 
charge,  as  to  the  chauffeur.  The  only  ques- 
tion presented  arises  on  the  agency  of  Har- 
ry: Do  the  undisputed  facts  disclose  that- 
Harry  was  the  agent  of  appellant,  so  that 
the  fact  of  bis  agency  could  be  assumed  as  a 
fact  proved? 

We  need  not  here  more  fully  restate  the 
evidence  or  the  facts  which  the  undisputed 
evidence  disclose.  It  would  not  only  be  un- 
necessary, but  Improper,  for  the  trial  court 
in  the  charge  to  have  stated  to  the  Jury  the 
undisputed  evidence,  or  the  facts  established 
by  the  undisputed  evidence.  If,  under  the 
undisputed  evidence,  Harry  was  his  father's 
agent  or  servant  In  operating  the  car  at  the 
time  of  the  accident,  whether  his  agency  arose 
independently  of  the  chauffeur  or  was  im- 
puted to  him  through  the  chauffeur  or  the 
fact  of  his  mother's  presence  In  the  car  and 
her  necessarily  implied  consent  to  his  driving 
the  car,  it  would  be  immaterial.  The  para- 
graph of  the  court's  charge  complained  of 
could  have  assumed  the  fact  of  his  agency, 
and  need  not  have  stated  that  the  evidence 
established  bis  agency,  any  more  than  it 
would  have  been  necessary  to  tell  the  Jury 
that  the  chauffeur  was  the  agent  or  servant 


of  appellant  It  Is  true  that  agency  is  a 
question  of  fact  to  be  found  by  the  Jury  like 
any  other  fact;  but  if  the  elements  which  en- 
ter Into  and  constitute  agency  are  admitted, 
or  the  undisputed  evidence  disclose  It  -the 
fact  of  agency  may  be  assumed  or  stated  as 
a  fact  Just  as  any  other  fact  Do  the  facts 
necessarily  show  Harry's  agmcy?  In  the 
case  of  Allen  v.  Bland,  168  S.  W.  38,  in  which 
a  writ  of  error  was  refused,  the  Court  of  ClT- 
11  Appeals  for  the  Seventh  District  quoted 
with  approval  the  case  of  Birch  v.  Al>ercrom- 
bie,  74  Wash.  486,  183  Pac.  1020,  60  li.  B.  A. 
(N.  a.)  59,  as  foUows: 

"It  (the  automobile)  was  being  used  In  far- 
theraoce  of  the  very  purpose  of  liis  ownerabip 
and  by  one  of  the  persons  by  whom  1\^  intended 
that  purpose  should  be  carried  ont.  It  was  in 
every  just  sense  being  used  in  his  business  by 
bis  accent.  There  is  no  possible  distinction  ei- 
ther in  sound  reason,  sound  morals,  or  soond 
law,  between  her  legal  relation  to  the  parent 
and  that  of  a  chauffeur  employed  by  him  for 
the  same  purpose.  The  fact  that  the  a^cy 
was  not  a  business  agency,  nor  the  service  a 
remunerative  service,  has  no  bearing  upon  the 
question  of  liability.  In  running  his  vehicle, 
she  was  carrying  out  the  general  purpose  for 
which  he  owned  it  and  kept  it.  No  other  ele- 
ment is  essential  to  invoke  tke  rule  respondeat 
superior." 

Again,  In  the  same  case: 

"It  (the  charge  then  being  commented  on)  de- 
clared the  use  of  the  machine  for  the  purpose 
for  which  it  was  owned,  by  the  person  author- 
ised by  the  owner  to  so  use  it  a  use  in  the  own- 
er's business.  It  seems  too  plain  for  cavil  tliat 
a  father,  who  furnished  a  vehicle  for  the  cua- 
tomary  conveyance  of  the  members  of  his  fam- 
ily, makes  their  conveyance  by  the  vehicle  his 
affair— that  is,  his  business— and  any  one  driv- 
ing the  vehicle  for  that  purpose  with  his  con- 
sent, •  *  *  express  or  implied,  whether  a 
member  of  his  family  or  another,  is  bis  agent. 
The  fact  that  only  one  member  of  the  family 
was  in  the  vehicle  at  the  time  is  in  no  sound 
sense  a  differentiating  circumstance  abrogatinK 
the  agency.  It  was  within  the  general  purpose 
of  the  ownership  that  any  member  of  the  family 
should  use  it  and  the  agency  is  present  in  the 
use  of  it  by  one  as  well  as  by  all.' 

In  Stowe  V.  Morris,  147  Ky.  886, 144  a  W. 
52,  S9  L.  B.  A.  (N.  S.)  224— a  case  somewhat 
analogous  In  facts  to  the  case  before  ns — the 
Supreme  Court  of  Kentucky,  speaking  through 
Justice  Winn,  uses  this  language: 

"The  car,  at  the  time  of  the  accident  was 
driven  by  Bobert  Stowe,  the  18  year  old  son 
of  the  appellant.  With  him  in  the  car  were  hia 
sister  (and  others  named)  friends  of  hia  sister. 
•  •  •  The  car  was  kept  by  the  father  for  the 
comfort  and  pleasure  of  his  family,  including 
his  son  and  daughter.  They  had  the  right  to 
use  it  as  often  as  they  Uked.    ' 

The  court  held  that  the  son,  in  using  the 
car  for  the  pleasure  of  himself  and  sister, 
with  whom  were  friends,  was  a  servant  or 
agent  of  the  father,  not  performing  an  inde- 
pendent service  of  his  own,  but  the  business 
of  the  father,  making  his  father  liable  for 
his  negligence  in  driving  the  car.  The  lia- 
bility was  not  put  on  the  ground  of  non-age 
of  the  son,  but  on  the  ground  that  the  use 
of  the  car  was  In  the  furtherance  of  the  fa- 
ther's business  and  for  which  the  car  waa 
used. 
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We  construe  Dally  ▼.  Maxwell,  152  Mo. 
App.  415,  133  S.  W.  351,  to  state  the  same 
principal,  that  Is,  that,  regardless  of  the  age 
of  the  son  ninnlng  the  famUy  vehlcfle  for  the 
pleasnre  of  the  family,  with  the  consent  of 
the  father  and  within  the  scope  of  the  family 
ases,  wonid  constitute  the  one  operating  the 
car  the  agent  and  servant  of  the  father.  In 
our  original  opinion,  we  stated  that  the  fact 
of  the  agency  of  Harry  would  be  Imputed  to 
him  through' the  chautCeur;  that  Is,  that  the 
chauffeur  was  simply  ox)eratlng  the  car 
through  Harry,  and  that  with  the  knowledge 
and  consent  of  appellant,  the  trial  court,  in 
the  i>aragraph  complained  of,  may  have  a»- 
smmed  the  agency  of  Harry  on  tiie  ground 
stated  tn  the  cases  above  referred  to.  In  the 
Allen  ▼.  Bland  GitVie,  above  referred  to,  the 
court,  after  quoting  from  the  Birdi  v.  Aber- 
cromble  Case  and  each  of  the  others  to  which 
we  have  referred,  uses'  this  language: 

"We  think  the  anthorities  quoted  above  an- 
nounce the  correct  rule  of  liability,  and  they 
are  cited  and  adopted  as  announcing  the  law 
applicable  to  the  facts  of  this  case." 

We  think  there  can  be  no  question  of  the 
agency  of  Harry  Prince  under  the  undisputed 
facts,  and  adhere  to  our  former  ruling..  If 
we  are  not  In  error  In  the  view  above  ex- 
pressed, we  think  the  trial  court  correctly 
stated  the  law  in  the  other  paragraphs  of  the 
Charge  to  which  appellants'  motion  applies. 

We  overmle  the  motion. 


CITT  OF  KAUFMAN  v.  FRENCH. 
(No.  7137.) 

(Court   of   Civil    Appeals    of   Texas.      Dallas. 

Nov.  14,  1914.     Rehearhig  Denied 

Dec.  19,  1914.) 

1,  Dedication  (|  1*)— Acts  Constitdtiro— 
Express  and  Tuflied  Dedication. 

Common-law  dedications  are  divided  into 
express  and  implied  dedications,  and  in  both 
there  must  be  an  appropriation  of  land  by  the 
owner  to  public  uses,  in  the  one  case  by  some 
express  manifestation  of  such  purpose,  and  in 
the  other  by  some  act  or  course  of  conduct  from 
which  the  law  will  imply  such  an  intent. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  gf  8,  10-12;  Dec.  Dig.  |  1.*] 

2.  Dedicatioit  05  16»)— Requisites— Irtent. 

To  constitute  a  dedication  it  is  essential 
that  the  donor  should  intend  to  set  apart  and 
appropriate  the  land  to  a  public  use,  which 
intent  must  not  be  a  secret  one,  but  expressed 
by  the  visible  conduct  and  open  acts  of  the  own- 
er inducing  the  belief  that  he  intends  to  dedi- 
cate it  to .  a  public  use,  and  where  action  is 
taken  by  the  public  or  individuals,  as  if  there 
had  been  in  fact  a  dedication,  the  law  will  not 
permit  the  donor  to  deny  the  intent  to  dedicate. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  |  13 ;  Dec.  Dig.  g  15.» 

For  other  definitions,  see  'Words  and  Phrases, 
First  and  Second  Series,  Dedication.] 

8.  Dedicatiok  (g  19*)  — Acre  OoHSTiTtrriNO 
— Designation  on  Maps  and  Plats. 

A  dedication  may  be  established  against  the 
owner  of  land  by  showing  that  he  has  platted 
it  as  an  addition  to  a  city  by  a  map  placed  on 
the  public  records,  and  has  sold  lots  by  deeds 


referring  to  the  map  in  the  description  thereof, 
or  that  he  has  adopted  a  map  or  plat  made  by 
another  person,  the  rale  of  construction  in  such 
case  being  to  give  effect  to  the  intention  mani- 
fested by  such  acts. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  gg  35,  37-47;  Dec  Dig.  g  19.*] 
4.  Dedication  (g  16*>— Evidbnci>— Presuup- 

TIONS. 

The  doctrine  of  a  nresumed  dedication  from 
unequivocal  acts  or  declarations  upon  which 
the  public  or  those  interested  in  the  dedication 
have  acted,  rests  upon  the  principle  that  a  man 
is  presumed  to  intend  the  usual  and  natural 
consequence  of  his  acts ;  but  where  a  dedication 
was  not  manifested  by  acts  and  declarations 
which  would  lead  an  ordinarily  prudent  man  to 
infer  an  intent  to  dedicate,  or  where  the  donor's 
acts  and  declarations  forbade  the  inference  of 
such  intent  and  he  was  without  negligence,  he 
might  show  his  mistake  and  avoid  the  dedica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Dedicatiim, 
Cent  Dig.  g  13;   Dec.  Dig.  g  15.»] 
6.  Dedication   (i  19*)— Acts   CoNSTiTuriNa 

— Beixbencs  to  BIafs  and  Plats. 

'Where  a  map  and  plat  of  land  showing 
streets  was  made  oy  one  other  than  the  owner 
and  filed  as  a  public  record,  the  owner's  subse- 
quent deeds  calling  for  and  referring  to  the 
map  for  the  description  of  the  land,  in  the  ab- 
sence of  evidence  rebutting  the  presumption  that 
he  intended  what  his  acts  indicated,  constituted 
a  dedication  of  the  land  to  public  use,  which, 
if  acted  upon  by  the  city  or  by  the  grantees, 
made  the  owner's  intent  immaterial. 

[Ed.  Note.— For  other  cases,  see  Dedichtion, 
Cent  Dig.  gg  35,  87-47;  Dec.  Dig.  g  19.«] 

6.  Dedication  (g  15*)— Retebence  to  Plat— 
Knowledge  of  Gbantees— Estoppel. 

Where  the  owner  of  land,  of  which  a  third 
person  had  made  a  map  or  plat  showing  streets 
and  filed  it  as  a  public  record,  did  not  intend 
by  her  conveyances  refwring  to  the  map  for 
description  to  dedicate  the  land  to  a  public  use, 
and  the  grantees  were  so  informed  or  neces- 
sarily must  have  known  when  they  purchased 
that  she  did  not  intend  a  dedication  to  public 
use,  there  was  no  dedication,  since  if  the  per- 
son against  whom  dedication  is  asserted  was 
ignorant  of  his  rights  and  free  from  negligence 
there  would  be  no  implied  dedication ;  but  even 
if  ignorant  of  his  rights  the  owner,  if  guilty 
of  culpable  negligence,  would  be  estopped  against 
those  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  g  13;   Dec.  Dig.  g  15.*] 

7.  Judgment  (g  266*)  —  Confobmitt  to  Veb- 

DICT. 

In  an  action  to  enjoin  a  city  from  claiming 
land  for  a  street  under  a  dedication  by  plain- 
tiff's mother,  a  finding  that  she  intended  to 
dedicate  the  land  in  controversy  to  public  use 
could  not  be  ignored  by  the  trial  court,  and 
judgment  rendered  for  the  plaintiff;  but  the 
court,  if  of  opinion  that  the  evidence  showed 
that  she  did  not  Intend  to  dedicate  the  land, 
should  have  granted  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gg  446-454;  Dec.  Dig.  g  266.*] 

8.  Limitation  or  Actions  (g  6»)— Retboao- 
■nvE  Opebation  ot  Statute. 

In  an  action  to  enjoin  a  city's  use  of  land 
for  a  street,  where  the  asserted  dedication,  if 
any,  was  made  by  deeds  of  plaintil's  ancestor 
executed  In  1883,  referring  to  a  map  or  plat 
showing  streets,  limitations  in  favor  of  the 
plaintiff  could  not  run  after  the  statute  of  1887 
(Acts  20th  Leg.  c.  41)  exempting  municipalities 
trom  limitations,  and  where  less  than  five  years 
elapsed  between  the  alleged  dedication  and  the 
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statute,  the  city's  claim  of  right  to  open  the 
street  was  not  barred. 

[Ed.  Note.— For  other  oases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  16-31 ;  Dec.  Dig.  S  6.»] 

9.  Dedication  (J  31*)— Bequibites— Accept- 
ance. 

Proof  of  a  city's  acceptance  of  land  dedi- 
cated by  a  map  or  plat  and  by  reference  thereto 
in  deeds  was  not  necessary. 

(Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §S  64,  65 ;  Dec.  Dig.  {  81.*] 

10.  Tbjai,  (S  398*)— Findings— Confuct. 

In  an  action  to  enjoin  a  city's  claim  to 
land  for  a  public  street  under  an  alleged  dedi- 
cation by  plaintiff's  mother,  a  finding  that  her 
grantees  did  not  know  of  her  intention  that  the 
land  should  not  be  'opened  for  street  purposes 
was  in  conflict  with  a  finding  that  plaintiff 
at  the  time  of  such  deeds  informed  the  grantees 
that  be  reserved  the  land  as  a  part  of  his  home 
place. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  946,  947;  Dec.  Dig.  {  398.*] 

11.  Dedication  (|  44»)— Suiticienct  of  Evi- 
dence—Reservation  BT  Gkantob. 

In  an  action  to  enjoin  a  city's  claim  to  a 
street  under  an  alleged  dedication,  evidence 
held  insufficient  to  sustain  a  finding  that  plain- 
tiff had  informed  all  the  purchasers,  by  deeds 
referring  for  description  to  a  map  and  plat  of 
the  land  filed  as  a  public  record,  that  the  land 
in  controversy  was  reserved. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  85-87;  Dec  Dig.  |  44.*] 

Ai4)eal  from  District  Court,  Kaufman 
County;  F.  U  Hawkins,  Judge. 

Action  for  injunction  by  W.  A.  French 
against  City  of  Kaufman.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Charles  Ashworth  and  Lee  B.  Stroud,  botb 
of  Kaufman,  for  appellant  Huffmaster  & 
HuSmaster,  of  E^ufman,  for  appellee. 

TALBOT,  J.  This  Is  an  action  brought  by 
the  appellee,  W.  A.  French,  to  enjoin  the  ap- 
pellant, city  of  Kaufman,  from  removing  bis 
fences  and  opening  a  street  through  the  In- 
dosure  constituting  his  homestead  in  said 
city.  The  tract  of  land  upon  which  his  Im- 
provements are  situated  contains  about  2% 
acres,  and  is  described  by  metes  and  bounds 
as  follows:  Beginning  120  feet  south  of  the 
J.  C  Cole  league  line  on  Jackson  street,  in 
the  city  of  Kaufman,  and  on  the  east  side 
of  said  street ;  thence  north  450  feet ;  thence 
east  200  feet;  thence  south  450  feet;  thence 
west  200  feet  to  the  place  of  beginning.  This 
land,  being  a  part  of  a  larger  tract,  was  ac- 
quired by  appellee's  father  and  mother  In 
1858  or  1859,  and  since  that  time  has  been 
under  fence  and  constituted  a  part  'of  their 
homestead.  After  the  death  of  appellee's 
father,  appellee's  mother  continued  to  occupy 
the  premises  as  her  homestead.  Appellee  be- 
came the  owner  of  the  land,  took  actual  pos- 
session of  it  In  July,  1891,  later  built  a 
residence  bonse  upon  the  2%  acres  of  about 
tite  value  of  $5,000,  and  thereafter  occupied 
the  premises  as  the  home  of  Iiimself  and 
family.    On  August  25,  1881,  during  the  life- 


time of  Mrs.  L.  J.  Frendi,  appellee's  moCher, 
and  under  whom  he  claims,  L.  H.  Bryant 
caused  to  be  recorded  in  the  office  of  the 
county  clerk  of  Kaufman  county.  In  voL  30, 
page  144,  of  Deed  Records,  a  map  or  plat  of 
13  acres  of  land  belonging  to  the  said  Mrs. 
French,  Including  the  land  Involved  In  this 
suit,  as  an  addition  to  the  city  of  Knnfman, 
to  be  known  as  the  "French  Addition."  Ciion 
this  map  certain  blocks,  lots,  and  sti«ets 
were  delineated,  one  of  said  streets  being 
called  Seago  street  This  map  was  recorded 
not  only  without  the  consent  of  Mrs.  French, 
but  over  her  emphatic  protest  By  deed 
dated  April  13,  1883,  Mrs.  L.  J.  Frmcb  con- 
veyed to  Julia  Cree,  for  a  recited  considera- 
tion of  ?200,  "block  No.  26  In  L,  J.  French 
addition  to  the  town  of  Kaufman,  being  200 
feet  square,  and  bounded  on  the  north  by 
Temple  street  and  on  the  east  by  Madison 
street,  on  the  south  by  Ann  street  and  on  the 
west  by  fVashington  street"  The  block  26 
and  the  streets  called  for  in  this  deed  are  in 
fact  a  part  of  the  "French  Addition"  as 
platted  and  recorded  by  L.  H.  Bryant  in  1881. 
By  deed  dated  February  20,  1888,  Mrs.  U  J. 
French  conveyed  to  J.  A.  Marshall  a  certain 
lot  or  Itarcel  of  land,  described,  among  other 
descriptions  given  in  said  deed,  as  a  "part  of 
block  No.  nineteen  (19),  as  shown  and  de- 
scribed on  a  map  or  plat  of  the  town  of 
Kaufman  made  by  L.  H.  Bryant  and  duly 
recorded  on  the  25tb  day  of  Angust,  A.  D. 
1881,  in  Book  30,  page  144,  of  the  records  of 
deeds  for  s&id  Kaufman  county,  to  which 
reference  is  made."  On  February  16,  1889, 
Mrs.  French  conveyed  to  W.  S.  Broughton  a 
tract  of  land  described  in  the  deed  as  fol- 
lows: 

"Situated  within  the  corporate  limits  of  the 
town  of  Kaufman,  and  being  a  part  of  the  13- 
acre  tract_  owned  by  the  said  L.  J.  French,  the 
land  herein  conveyed  beginning  at  the  N.  \V. 
comer  of  block  No.  27;  thence  east  16  feet 
to  the  N.  E.  comer  of  the  said  13-acre  tract; 
thence  south  100  feet  to  comer  on  E.  B.  line 
of  said  13-acfe  tract;  thence  west  16  feet  to 
W.  B.  line  of  said  block  No.  27;  thence  north 
100  feet  to  the  beginning;  beiag  1,600  sqr. 
feet" 

There  are  no  streets  called  for  In  this  deed 
and  no  reference  made  therein  to  any  map, 
but  the  land  described  is  doubtless  a  part  of 
the  tract  covered  by  the  Bryant  map.  Again, 
on  the  30th  day  of  April,  1891,  Mrs.  French 
deeded  to  her  daughter  and  son-in-law,  Anna 
L,  and  John  C.  Graves,  a  tract  of  land  de- 
scribed thus: 

"Lying  and  being  in  the  town  of  Kaufman. 
•  ♦  ♦  and  being  a  part  of  the  J.  B.  Cole  26 
labor  league  survey,  and  a  part  of  block  No.  1 
originally  on  the  south  side  of  the  original  plat 
of  the  town  of  Kaufman,  with  following  bound- 
aries, to  wit :  Beginning  60  feet  south  of  the 
southeast  comer  of  block  No.  45,  being  661  feet 
south  of  the  north  comer  of  block  No.  17  oo 
the  public  square  of  said  town,  corner  post: 
thence  south  200  feet  corner;  thence  west  100 
feet  corner  post ;  thence  north  200  feet  to  corner 
post  on  south  line  of  street;  thence  east  100 
feet  to  the  place  of  beginning ;  containing  tlie 
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last  half  of  block  No.  17  of  the  addition  to  the 
town  of  Kaufman  on  the  south,  which  is  re- 
corded in  vol.  30,  page  144,  of  Deeds  for  Kauf- 
man county." 

On  July  7, 1891,  Mrs.  French  deeded  to  her 
80D,  the  appellee  in  this  suit,  "all  that  part 
of  block  42  on  the  J.  B.  Cole  26  labor  sur- 
vey, and  all  of  block  No.  33  (thirty-three), 
situated  In  said  town  of  Kaufman,  in  said 
addition,  on  the  south  of  the  original  plat  of 
said  town  of  Kaufman,  and  being  a  part  of 
eaid  13-acre  lot  on  the  J.  B.  C!oIe  surrey." 
On  the  5th  of  August,  1913,  after  appellee 
bad  been  in  the  peaceable  and  adverse  posses- 
sion of  the  2^  &cres  of  land  mentioned,  us- 
ing it  as  his  homestead,  the  appellant,  acting 
by  and  through  its  duly  elected  council,  pass- 
ed an  ordinance  commanding  appellee  to 
open  up  Seago  street  as  delineated  on  the 
Bryant  map,  between  blocks  Nos.  42  and  43 
of  the  flench  addition,  within  15  days  from 
that  date,  and  providing  that,  in  the  event 
appellee  tailed  to  open  up  said  street,  it 
should  become  the  duty  of  appellant  to  open 
it.  Appellee  failed  and  refused  to  open  up 
Seago  street  as  ordered  by  the  ordinance,  and, 
at  the  time  this  suit  was  Instituted,  appel- 
lant was  threatening  to  do  so.  Appellant  con- 
cedes in  this  court,  in  view  of  the  evidence 
and  finding  of  the  Jury,  that  L.  H.  Bryant 
made  and  recorded  the  map  creating  the 
FYcnch  addition  to  the  city  of  Kaufman, 
without  the  consent  of  Mrs.  L.  J.  French,  but 
contends  that,  by  the  deeds  above  mentioned, 
she  dedicated  to  public  use  all  the  streets 
delineated  on  said  map,  including  the  said 
Seago  street,  and  that  notwithstanding  the 
appellant  bad  not,  for  the  great  length  of 
time  shown,  attempted  to  have  Seago  street : 
opened  for  the  use  of  the  pubUc,  appellee ! 
could  not  complain  of  the  enforcement  of  the ' 
ordinance  requiring  it  to  be  done.  The  evi-| 
dence  is  undisputed  that  the  strip  of  land 
sought  to  be  appropriated  by  appellant  to| 
street  purposes  constitutes  a  part  of  appel- ' 
lee's  homestead,  and  that  be  had  and  held 
actual,  peaceable,  and  adverse  possession  of 
It,  under  fence,  for  more  than  10  years  prior 
to  the  institution  of  this  suit,  the  date  of 
ordinance  referred  to,  and  the  date  of  the 
threats  made  by  appellant  to  disturb  his  pos- 
session; that  appellant,  at  the  time  appellee 
built  his  residence  house  upon  the  2%  acres 
of  land,  of  which  the  strip  in  controversy  is 
a  part,  and  during  all  the  time  said  land  has 
been  in  the  possession  of  appellee,  knew  that 
It  was  being  used  as  a  part  of  his  homestead ; 
tliat  appellant  never  exercised  any  control 
or  authority  whatever  over  said  strip  of  land, 
and  never  threatened  or  attempted  to  do  so 
until  the  passage  of  the  ordinance  in  1913, 
and  Just  before  the  bringing  of  this  suit; 
that  Bryant's  map  was  made  and  recorded 
contrary  to  the  express  wishes  of  Mrs.  !<.  J. 
French.  The  evidence  further  shows  that 
the  taxes  were  assessed  against  the  2^ 
acres  of  land,  IncludUig  that  portion  now 
claimed  to  have  been  dedicated  to  street  pur- 

171  S.W.-68 


poses,  and  collected  by  appellant  from  ap- 
pellee's mother,  and  after  appellee  became 
the  owner  of  the  property  from  him  from 
1881  to  the  date  of  the  trial  of  this  suit; 
that  appellant,  about  the  year  1902,  bought 
from  one  George  Phillips  a  strip  of  land 
which  was  marked  on  the  Bryant  map  as  a 
street,  and  bought  from  Mrs.  L.  J.  French 
about  the  same  year  strips  of  land  also  mark- 
ed a  street  upon  said  map  and  designated 
thereon  as  Jackson  street.  Appellee  contends 
that  nnder  these  and  other  facts  there  was 
no  dedication  of  the  land  in  controversy  to 
Mreet  purposes,  or  that  if  appellant  ever  had 
any  right  to  run  a  street  across  his  land,' 
designated  as  Seago  street,  upon  the  grounds 
asserted  by  it,  such  right  bad  long  since  been 
abandoned,  or  that  it  was  now  estopiped 
from  the  exercise  of  tliat  right  The  cose 
was  submitted  to  the  Jury  on  special  Issues, 
and,  among  other  things,  they  found  that 
Mrs.  L.  J.  French,  at  the  times  she  executed 
the  deeds,  referring  to  the  map  made  and 
recorded  by  Bryant,  had  no  verbal  under- 
standing with  the  grantees  in  said' deeds,  and 
that  there  was  no  intention  on  the  part  of 
Mrs.  French  that  the  land  In  controversy 
should  never  be  opened  as  a  street  They 
further  found  that  Mrs.  French  did  not  in- 
tend to  ratify  and  adopt  the  Bryant  map 
by  the  execution  and  delivery  of  said  deeds, 
but  that  the  reference  to  said  map  in  said 
deeds  was  merely  for  the  purpose  of  descrip- 
tion of  the  property  conveyed.  Upon  the  find- 
ings of  the  Jury,  Judgment  was  rendered  for 
the  appellee,  and  the  appellant  appealed. 

It  Is  assigned  that  "the  court  erred  in  ren- 
dering Judgment  for  the  plaintiff,  and  not 
defendant  because  the  findings  of  the  Jury 
on  special  issues  and  also  the  proof,  both 
show  a  dedication  of  the  propert}'  in  con- 
troversy to  the  city  for  street  purposes  by 
numerous  deeds  referring  to  tlie  map  and 
to  Mrs.  It.  J.  French's  addition  thereon, 
wherein  and  whereby  she  conveyed  the  lots 
according  to  such  map  and  plan."  The  prop- 
osition asserted  is  that  "a  map  of  an  addi- 
tion to  a  town,  made  and  placed  of  record 
without  the  consent  of  the  owner  of  the 
land  platted,  does  not  bind  the  owner,  but 
If  such  owner  afterwards  executes  deeds  con- 
veying lots  or  blocks  calling  for  such  map 
to  purchasers  from  time  to  time,  such  deeds 
made  In  accordance  with  the  plat  or  map  will 
convey  to  the  purchasers  and  the  public,  and 
to  tlie  city  In  trust  the  rlgbt  to  have  the  map 
30  recited  In  the  deeds  sustained,  and  such 
conveyances  from  time  to  time  will  constitute 
a  dedication  of  the  streets  according  to  such 
map  and  the  general  plan,"  and  that  such  a 
dedication  is  as  binding  as  if  the  owner  bad 
authorized  the  map  to  be  placed  of  record 
In  the  first  instance  and  irrevocable  by  such 
owner.  ^ 

There  are  two  general  kinds  of  dedication, 
namely,  statutory  and  common-law.  It  is  of 
the  latter  tb4t  we  axe  here  called  upon  to 
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treat  and  no  further  reference'  to  statutory 
dedications  need  be  made. 

[1]  Common-law  dedications  are  subdivid- 
ed into  two  classes,  express  and  implied.  In 
both  it  is  necessary  tliat  there  should  be  an 
appropriation  of  land  by  the  owner  to  public 
use,  in  the  one  case  by  some  express  mani- 
festation of  his  purpose  to  devote  the  laud  to 
the  public  use,  in  the  other  by  some  act  or 
course  of  conduct  from  which  the  law  will 
imply  such  an  intent  Elliott,  Roads  and 
Streets  (2d  Ed.)  §  121. 

[2]  Mr.  ElUott  further  says: 

"It  is  essential  that  the  donor  should  intend 
to  set  the  land  apart  for  the  benefit  of  the 
public,  for  it  is  held,  without  contrariety  of 
opinion,  that  there  can  be  no  dedication  unless 
there  is  present  the  intent  to  appropriate  the 
land  to  the  public  use.  If  the  intent  to  dedi- 
cate is  absent,  then  there  is  no  valid  dedication. 
The  intent  which  the  law  means,  however,  is 
not  a  secret  one,  but  is  that  which  is  expressed 
in  the  visible  conduct  and  open  acts  of  the 
owner.  •  •  •  If  the  open  and  known  acts 
are  of  such  a  character  as  to  induce  the  belief 
that  the  owner  intended  to  dedicate  the  way  to 
public  use,  and  the  public  and  individuals  act 
upon  such  conduct,  proceed  as  if  there  liad  been 
in  fact  a  dedication,  and  acquire  rights  which 
would  be  lost  if  the  owner  were  allowed  to 
reclaim  the  land,  then  the  law  wUI  not  permit 
him  to  assert  that  there  was  no  intent  to  dedi- 
cate, no  matter  what  may  have  been  his  secret 
intent"    Section  124. 

[3]  It  has  been  held  In  this  state,  and  very 
generally  so  we  think,  that  dedication  may 
be  established  against  the  owner  of  the  land 
by  showing  that  he  has  laid  off  and  platted 
the  ground  into  lots,  blocks,  and  streets  as 
an  addition  to  a  city  by  a  map  placed  on  the 
publk:  records,  and  has  sold  lots  by  deeds  re- 
ferring to  the  map  in  the  description  thereof, 
or  by  showing  that  he  has  adopted  a  map  or 
plat  made  by  another  person.  But  the  cardi- 
nal rule  of  construction  upon  the  subject  of 
dedication  by  maps  or  plats  Is  that  which  pre- 
vails respecting  ordinary  grants,  and  that  is 
to  discover  and  give  effect  to  the  Intention  of 
the  party  as  manifested  by  his  acts. 

[4]  So,  where  the  dedication  Is  manifested 
by  unequivocal  acts  or  declarations  upon 
which  the  public  or  those  Interested  In  such 
dedication  Iiave  acted,  the  fact  that  the  own- 
er may  have  entertained  a  different  intention 
from  that  ntanlfested  by  bis  acts  or  declara- 
Uons,  or  acted  under  a  mistake,  Is  of  no  conse- 
quence. The  doctrine  rests  upon  the  sound 
general  principle  that  a  man  is  presumed  to 
Intend  the  usual  and  natural  consequence  of 
his  acts.  So  that,  if  a  man  "by  his  copduct 
has  induced  rightful  action  upon  the  part 
of  others,  be  must  be  held  to  the  conse- 
quences of  that  which  bis  own  acts  made 
appear  to  the  minds  of  men  of  fair  prudence 
to  have  actual  existence."  If,  however,  the 
dedication  claimed  is  not  manifested  by  such 
acts  or  declarations — that  is,  if  the  acts  of 
the  owner  were  not  such  as  would  fairly  and 
reasonably  lead  an  ordinarily  prudent  man  to 
infer  an  Intent  to  dedicate,  or  if  his  acts  or 
declarations  were  of  such  a  character  as  to 


forbid  the  Inference  of  such  intent  and  be 
was  without  negligence — ^then  he  would  not 
be  precluded  from  showing  his  mistake  and 
avoiding  the  dedication. 

In  the  case  before  us  it  Is  conceded  by  ap- 
pellant that  the  map  made  and  placed  of 
record  by  Bryant  was  without  the  consent 
of  Mrs.  L.  J.  French,  and  that  the  question  of 
dedication  turns  upon  the  effect  to  be  given 
the  deeds  subsequently  made  by  her  refer- 
ring to  and  calling  for  said  map  In  the  de- 
scription of  the  several  parcels  of  land  con- 
veyed by  said  deeds.  In  city  of  Corsicana 
V.  Johanna  Zorn,  97  Tex.  317,  78  S.  W.  924, 
it  was  held  that,  where  the  husband  of  Mrs. 
Zorn  caused  a  subdivision  and  survey  of  a 
tract  of  land  situated  in  said  city  belonging 
to  Mrs.  Zorn  to  be  made  and  placed  on  the 
county  records  of  deeds  with  her  consent 
conveyances  subsequently  made  and  duly  ac- 
knowledged by  Mrs.  Zorn  and  her  husband 
of  certain  lots  in  such  subdivision,  calling 
for  the  map  and  for  streets  and  alleys  as 
shown  on  said  map,  operated  as  a  dedication 
to  the  public  of  such  streets  and  alleys,  and 
empowered  the  city  authorities  to  open  them 
to  the  public,  over  the  protest  of  the  gran- 
tors, as  the  growth  of  the  city  required. 
This  decision  was  made  on  certified  ques- 
tions, the  first  of  which  was: 

"Can  a  married  woman  make  a  valid  dedica- 
tion of  her  separate  realty  to  public  use?  If 
so,  is  it  necessary  for  her  to  execute  a  deed  for 
that  purpose  and  privily  acknowledge  the  same 
as  required  by  statute  for  other  conveyances  by 
her?" 

The  second  of  these  questions  was: 

"If,  in  answering  the  above,  you  hold  that 
she  can  make  such  dedication  without  the 
statutory  acknowledgment,  do  the  facts  as  above 
stated  show  a  dedication  to  public  use  of  the 
streets  and  alleys  designated  on  said  map?" 

In  answering  these  questions  the  Supreme 
Court  after  calling  attention  to  the  law  of 
this  state  which  prescribes  tliat  when  a  mar- 
ried woman  conveys  land,  her  separate  prop- 
erty, she  must  acknowledge  the  deed  as  pre- 
scribed to  give  It  ^ect  as  a  conveyance,  said: 

"When  the  deed  has  been  executed  and  ac- 
Imowledged  as  the  law  requires,  there  is  no 
difference  in  its  effect  as  a  conveyance  from 
that  of  a  feme  sole  or  of  a  man" ;  that  "if  Mrs, 
Zorn  had  been  a  feme  sole,  the  effect  of  her 
deeds  would  be  to  convey  to  each  one  of  the 
purchasers  of  lots  a  right  to  have  all  the 
streets  and  alleys  represented  upon  the  map  or 
plat  kept  open  for  public  use,"  and  that  "her 
deeds  duly  executed  must  be  given  their  fuU 
effect" 

There  was  nothing  In  the  record  In  the 
case  the  Supreme  Court  here  had  under  con- 
sideration tending  to  show  an  intention  on  the 
part  of  Mrs.  Zorn  and  her  husband  different 
from  that  manifested  and  to  l>e  inferred  from 
the  execution  of  the  deeds,  and  hence  the 
effect  of  said  deeds  "was  to  convey  to  such 
purchasers  the  right  that  they  and  all  persons 
should  be  permitted  to  use  the  streets  and  al- 
leys for  the  purposes  designated  upon  the 
said  plat  for  all  tim^."  In  other  words,  the 
deeds  executed  by  Mr.  and  Mrs.  Zorn  trere 
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*ct8  dearly  and  unequivocally  evidencing 
an  Intention  to  set  apart  the  streets  and  al- 
leys delineated  on  the  map  tor  public  use, 
and,  In  the  absence  of  proof  of  a  contrary 
intention  and  knowledge  on  the  part  of  the 
purchasers  at  the  time  of  their  purchase, 
they  conclusively  established  the  dedication. 
In  the  case  under  consideration  the  Jury 
found  that,  Mrs.  French  in  the  year  1883  and 
in  other  years  thereafter  executed  certain 
of  the  deeds  introduced  in  evidence  by  appel- 
lant, which  called  for  or  referred  to  the  Bry- 
ant map  or  the  addition  called  the  "French 
Addition";  that  she  did  not,  at  the  time  she 
executed  either  of  said  deeds,  have  ^ny 
verbal  agreement  or  understanding  with  the 
purchaser  named  in  the  deed  that  the  strip  of 
land  In  controversy  should  never  be  opened 
np  and  made  a  part  of  Seago  street;  that 
there  was  no  intention  at  the  time  of  such 
sales  on  the  part  of  Mrs.  French  that  said 
strip  of  land  should  never  be  opened  as  a 
street,  and  that  no  Intention  on  the  part  of 
Mrs.  French  to  the  effect  that  said  stri^ 
should  not  be  opened  as  a  street  was  express- 
ed to  or  made  known  to  the  purchasers.  The 
Jury  further  found,  however,  that  the  Bry- 
ant map  was  made  and  placed  of  record  with- 
out the  consent  and  over  the  protest  of  Mrs. 
French,  and  that  at  the  time  she  executed 
the  deeds  referred  to  she  did  not  Intend  by 
their  execution  to  ratify  and  adopt  said  map, 
but  that  the  reference  to  said  map  or  plat  in 
said  deeds  was  intended  by  her  merely  for 
the  purpose  of  description  of  the  property 
conveyed;  that  at  the  time  said  deeds  were 
made  Mrs.  L.  J.  French  was  in  the  actual 
possession  of  said  strip  of  land,  the  same 
being  Inclosed  by  a  fence,  claiming  It  as  her 
own,  and  that  W.  A-  French  (appellee)  "at 
the  time  of  the  sales  to  various  purchasers 
of  the  French  land  Informed  them  that  he 
reserved  the  land  now  Included  in  bis  Inclo- 
sure  as  a  home  place." 

[S]  It  seems  clear  that  under  the  decision 
made  in  City  of  Ck>r8lcana  v.  Zom,  supra, 
and  other  decisions,  the  execution  and  deliv- 
ery by  Mrs.  French  of  the  deeds  calling  for 
and  referring  to  the  Bryant  map.  In  the  de- 
scription of  the  land  in  said  deeds  conveyed, 
In  the  absence  of  evidence  rebutting  the  pre- 
samptioli  that  Mrs.  French  Intended  what 
iter  acts  in  making  said  deeds  indicated, 
constltated  a  dedication  of  the  land  in  con- 
troversy to  pubUc  use,  and,  if  the  appellant 
or  interested  purchasers  have  acted  upon 
those  acts,  it  is  immaterial  that  Mrs.  French 
may  have  entertained  a  different  Intention 
from  that  manifested  by  such  acts. 

[6]  If,  on  the  other  band,  Mrs.  French  did 
not,  at  the  time  of  the  execution  and  deliv- 
ery of  said  deeds,  Intend  to  dedicate  said 
land  to  public  use,  and  the  grantees  in  said 
deeds  were  informed,  or  from  the  acts  or  dec- 
larations of  Mrs.  French  must  necessarily 
have  known  at  the  time  they  purchased,  that 
sbe  did  not  intend  to  dedicate  the  particui- 


lar  strip  of  land  in  controversy  to  the  use 
of  the  public  by  the  execution  of  said  deeds, 
tbea  there  was  in  fact  no  dedication  of  said 
land  to  such  use,  and  appellant  has  no  right 
to  take  possession  of  said  land  and  oiien  It 
up  as  a  public  street  of  the  dty  of  Kaufman. 
This  Is  true  for  the  reason  that  the  law  is 
that  if  the  person  against  whom  the  dedica- 
tion Is  asserted  was  ignorant  of  his. rights, 
and  was  free  from  culpable  negligence  and 
evil  motive,  there  would  be  no  implied  dedi- 
cation, especially  so  if  the  person  claiming 
It  had  full  knowledge  of  all  the  facts.  But, 
even  If  Ignorant  of  his  rights,  the  owner 
would  be  estopped,  if  guilty  of  culpable  neg- 
ligence, as  against  those  misled  thereby. 
Elliott,  Roads  and  Streets,  $  129. 

[7]  Whether  Mrs.  French  Intended  to  ded- 
icate the  land  in  controversy  in  this  suit  to 
public  use,  and  whether,  if  she  did  not  so 
Intend,  the  grantees  in  the  deeds  by  which 
appellant  claims  a  dedication  was  made 
knew  that  fact,  were  vital  questions  for  the 
determination  of  the  Jury  In  the  court  be- 
low, and  the  first  question  seems  to  have 
been  decided  in  appellant's  favor.  A  con- 
trary finding  upon  this  Issue  was  so  essen- 
tial to  appellee's  right  to  the  relief  sought  by 
him  that  it  could  not  be  ignored  by  the  trial 
court  and  judgment  rendered  upon  the  spe- 
cial verdict  of  the  jury  upon  the  findings  fa- 
vorable to  him.  It  is  well  established  in  this 
state  that  in  trials  by  the  jury  the  verdict 
must  form  the  basis  of  the  Judgment,  and  the 
trial  court  cannot,  in  rendering  Judgment, 
disregard  a  finding  on  a  material  Issue, 
even  though  such  finding  has  no  support 
whatever  in  the  testimony.  So,  when  a  spe- 
cial verdict  has  been  returned,  the  court  most 
either  set  aside  the  verdict  and  grant  a  new 
trial  or  render  Judgment  upon  and  in  con- 
formity with  the  verdict  If,  therefore,  the 
trial  court  was  of  opinion  that  the  evidence 
in  this  case  dearly  showed  that  Mrs.  French 
did  not  intend  to  dedicate  the  land  in  con- 
troversy to  public  nse,  and  that  the  grantees 
in  the  deeds  executed  by  her  referring  to  the 
Bryant  map  had  notice  or  knowledge  of  that 
fact  at  the  time  they  purchased,  the  proper 
course  to  pursue  was  to  set  aside  the  verdict 
of  the  Jury  and  order  a  new  trial  of  the  case. 
Scott  v;  Farmers'  &  Merchants'  Nat.  Bank, 
66  8.  W.  485 ;  Clark  ft  Loftus  v.  Pearce,  80 
Tex.  146,  15  8.  W.  787.  This  Is  true  even 
though  there  may  be  some  confiict  in  the 
Jury's  finding  that  Mrs.  French  did  not  in- 
tend that  Seago  street  should  not  be  opened 
through  the  land  in  controversy,  and  their 
finding  that  by  the  deeds  executed  by  her  she 
did  not  intend  to  adopt  and  ratify  the  Bry- 
ant map,  but  referred  to  it  In  said  deeds  for 
description  of  the  land  in  said  deeds  con- 
veyed. 

[S]  Judgment,  it  seems,  was  not  authorized 
In  favor  of  appellee  either  upon  the  groundi 
of  limitation,  estoppel,  or  nonacceptance  of 
the  alleged  dedication.     The  dedication,  if 
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aay,  was  made  by  tbe  execution  of  the  deeds 
referring  to  the  Bryant  map,  and  the  earli- 
est of  these  deeds  was  the  one  made  to  Mrs. 
Cree  in  1883.  By  the  statute  of  1887  (Acta 
20th  Leg.  c.  41),  municipal  corporations  were 
exempted  from  the  operation  of  the  statute 
of  limitations,  and 'hence  limitation  in  favor 
of  appellee  conid  not  run  after  the  passage 
of  that  law,  and,  less  than  five  years  bay- 
ing elapsed  from  the  date  of  the  supposed 
dedication  and  the  taking  effect  of  said  stat- 
ute, appellant's  claim  of  right  to  open  thie 
street  in  question  was  not  barred.  Nor  were 
the  facts  suflScient  to  constitute  an  estoppel. 
[I]  In  regard  to  appellee's  contention  that 
the  evidence  failed  to  show  an  acceptance  on 
the  part  of  appellant  of  the  claimed  dedica- 
tion, it  may  be  said  that,  even  though  no  act 
of  the  appellant  Indicating  an  acceptance  was 
shown,  proof  of  acceptance,  under  the  de- 
cisltm  rendered  by  the  Supreme  Court  in  CSty 
<>f  Corsicana  v.  Zorn,  supra,  was  not  neces- 
sary. W6  will  take  occasion  to  say,  how- 
ever, that  there  is  an  apparent  conflict  in  this 
case  and  the  cases  of  Gilder  v.  City  of  Bren- 
ham,  67  Tex.  345,  3  S.  W.  309,  City  of  Gal- 
veston T.  Williams,  69  Tex.  449,  6  S.  W.  860, 
and  City  of  San  Antonio  v.  SuUlvan,  23  Tex. 
Civ.  App.  619,  67  S.  W.  42,  on  the  subject 
In  all  three  of  the  last-mentioned  cases  it 
seems  to  have  been  held  that,  in  order  to 
make  a  dedication  complete  on  the  part  of 
the  public  as  well  as  the  owner,  there  must 
be  an  acceptance.  Mr.  Elliott,  in  his  works 
on  Boads  and  Streets,  also  lays  this  down  as 
the  rule.  In  City  of  San  Antonio  v.  Sullivan, 
supra.  In  which  a  writ  of  error  was  denied, 
the  court  said : 

"It  is  essential  to  every  valid  dedication  that 
it  should  conclude  the  owner,  and  that,  as 
against  the  public,  it  should  be  accepted  by  the 
proper  local  authorities  or  by  general  public 
users." 

The  holding  In  Zom's  Case,  however,  Is,  so 
far  as  we  are  aware,  the  last  expression  of 
our  Supreme  Court  on  the  subject,  and  should 
be  followed  now  as  the  law  of  this  state: 

[10,11]  There  is  also  an  apparent  conflict 
In  the  findings  of  the  jury  on  the  question  of 
whether  or  not  the  grantees  tn  the  deeds  made 
by  Mrs.  French,  and  relied  on  as  showing  a 
dedication  of  the  land  In  controversy,  were 
Informed  by  appellee,  at  the  time  said  deeds 
were  executed,  that  the  land  In  controversy 
was  reserved  as  a  p&tt  of  the  home  place.  As 
pointed  out  above,  they  found,  in  effect.  In  an- 
swer to  one  of  the  questions  propounded 
to  them,  that  said  grantees  were  not  inform- 
ed of  an  intention  on  the  part  of  Mrs.  E'rraich 
that  the  strip  of  land  in  question  should  not 
be  opened  up  for  street  purposes,  and.  In  an- 
swer to  another  question  propounded  to  tbem, 
they  answered  that  W.  A.  French,  at  the  time 
of  the  sales  to  various  purchasers  of  the 
French  land,  Informed  them  that  he  reserved 
the  said  land  aa  a  part  of  his  home  place. 


This  last-mentioned  finding  Is  doubtless  broad 
enough  to  indicate  that  all  the  purchasers  of 
land  from  Mrs.  French  were  Informed,  at  the 
time  of  their  respective  purchases  by  ap- 
pellee, that  the  land  in  controversy  was  to  be 
reserved  as  a  part  of  his  home  place;  but  an 
examination  of  the  statement  of  facts  leads 
us  to  the  condaslon  that  the  evidence  was 
Insufficient  to  support  such  a  finding,  or  at 
least  to  create  a  doubt  as  to  its  sufficiency 
to  do  so;  and,  further,  that  probably  all 
the  available  testimony  upon  the  question 
was  not  developed  on  the  trial  of  the  case. 
It  appears  that  appellee,  after  the  death  of 
his  mother,  Mrs.  !>.  J.  French,  deeded  land 
sitaated  in  what  is  called  the  French  addition 
to  W.  FrankUn  and  J.  J.  Patterson,  and  that 
he  testified: 

"When  I  talked  to  FrankUn  and  them  I  told 
them  I  was  reserving  that  piece  of  land  over 
there  for  my  home.  The  part  on  that  side  ha» 
always  been  reserved." 

This  Is  all  the  evidence  we  have  discovered 
bearing  upon  the  question,  and  Is,  It  occurs 
to  us,  insufficient  to  support  the  finding  of 
the  Jury  under  consideration.  Appellee  fur- 
ther testified,  however,  that  he' attended  to 
all  of  his  mother's  property  from  1873  or 
1874  down  to  the  date  of  her  death,  which 
occurred  in  1894,  and  that,  In  making  sales 
of  any  property,  he  never  did  represent  to 
any  purchaser  that  the  strip  of  land  In  contro- 
versy would  be  opened  up  for  street  purposes. . 
It  may  be  that,  had  the  question  been  asked, 
he  would  have  said  that  he  represented  his 
mother  In  making  the  sales  to  Mrs.  Cree  and 
others,  and  that  he  stated,  In  substance,  to 
her  and  the  other  purchasers  that  the  particu- 
lar strip  of  land  involved  In  this  suit  was 
reserved  as  a  part  of  his  mother's  home,  and 
that  Seago  street  would  not  be  extended 
through  or  over  It  We  are  not,  therefore, 
prepared  to  say  that  the  facts  of  the  case 
In  the  respect  jnst  mentioned,  and  perhaps 
in  other  respects,  have  been  so  fully  devel- 
oped as  to  authorize  as  to  reverse  the  judg- 
ment of  the  court  below  and  render  judg- 
ment here  in  favor  of  appellant  The  Judg- 
ment of  that  court  Is,  ther^ore,  for  the 
reasons  Indicated,  reversed  and  the  cause  re- 
manded. 

Beversed  and  ronanded. 


MABTIN  V.  STIBES  et  al.    (No.  6356.) 

(Court  of  Civil  Appeals  of  Texaa.     San  Anto- 
nio.   Nov.  25,  1914.    On  Motion  for  Be- 
hearing,  Dec.  23,  1914.) 

1.  Appeal  and  Ebbob  ({  759*)— Qcestionb 
Beviewable— Assignments  of  Ekbor. 
Acts  33d  Leg.  c.  136  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  g  1612),  providing  that  er- 
rors assigned  in  the  motion  for  new  trial  shall 
constitute  assignmentn  and  need  not  be  repeat- 
ed by  the  filing  of  assignments  of  errors,  and 
that  an  assignment  directing  the  attention  of 
the  court  to  the  error  complamed  of  is  sufficient, 
does  not  require  the  Courts  of  Civil   Appeals 
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to  consider  an  assignment  not  copied  In   tlie 
brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3094;   Dec.  Dig.  i  709.*] 

2.  Appkai.  and  Bbbob  (i  724*)  —  Questions 
Reviewable— ASBiQNMENTs  of  Ebror. 

An  assignment  of  error  failing  to  direct  the 
court's  attention  to  any  error  wUl  not  be  con- 
sidered in  view  of  Acts  33d  Leg.  c.  136  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  §  1612),  which 
declares  that  an  assignment  directing  the  court's 
attention  to  the  error  complained  of  is  suffi- 
cient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {!  2807-3001,  3022;  Dec.  Dig. 
I  724.*] 

3.  Appeal  and  Ebbob  (S  722*)  —  Questions 
Beviewabue— Assignments  of  Ebbob. 

An  assignment  of  error  predicated  on  the 
admission  of  evidence  of  an  assignee  of  a  lessee 
in  an  action  for  rent,  which  is  followed  by  an 
excerpt  from  the  testimony  and  the  objection 
thereto,  is  not  a  proposition  of  law,  bnt  will  be 
considered  in  view  of  Acts  33d  Leg.  c.  136  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  §  1612),  pro- 
viding that  an  assignment  directing  the  atten- 
tion of  the  court  to  the  error  complained  of  is 
sufficient 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2990-2996;  Dec.  Dig.  { 
722.*] 

4.  LANDI.OBD  AND  Tenant  (§  208*)— Assign- 
ICENT  or  Leasehold — Rights  and  Liabil- 
ities OF  Assignee. 

An  assignee  of  a  leasehold  Interest  takes  the 
place  of  the  lessee  with  all  his  rights  and  sub- 
ject to  his  liabilities,  and  must  pay  the  stipu- 
lated rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §S  787,  821-831 ;  Dec.  Dig. 
I  208.*] 

5.  WoBDS  AND  Phba8e»— "Assets." 

The  "assets"  of  a  company  occupying  prem- 
isas  as  a  tenant  include  the  leasehold  interest. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Assets.] 

On  Motion  for  Rehearing. 

6.  Landlobd  AND  Tenant  (§  79*)— Assign- 
ment OF  Leasehold  Intebest— Liabilitt 
OF  Abbionee. 

Where  a  lease  terminable  at  the  end  of  any 
quarter  was  assigned,  the  assignees  could  ter- 
minate the  lease  at  the  end  of  any  quarter,-  and 
thereby  escape  liability  for  rent  though  unable 
by  the  act  of  the  landlord  to  remove  their  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  SI  235,  244-253;  Dec. 
Dig.  i  79.»1 

7.  Tbial  (I  260*)  —  Issues  —  Submission  to 

JUBY. 

A  case  should  be  submitted  to  the  jury  on 
the  issues  raised  by  tbe  pleadings  and  evidence, 
and  the  jury  should  not  be  permitted  to  dispose 
of  a  case  on  pleadings  unsupported  by  evidence 
or  evidence  not  supported  by  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  584-586 ;   Dec.  Dig.  S  250.*] 

Appeal  from  Bexar  County  Court  for  CIyU 
Cases;  John  H.  Clark,  Judge. 

Actton  by  George  S.  Martin  against  Vernon 
S.  Stires  and  another.  From  a  Judgment 
granting  insuffldent  relief,  plaintiff  appeals. 
Reversed  and  remanded,  and  motion  for  re- 
hfnrlng  overruled. 


Leo  Tarleton,  of  San  Antonio,  for  appel- 
lant Phil  H.  Shook  and  S.  C.  Eldrldge,  botb 
of  San  Antonio,  for  appellees. 

FLY,  C.  J.  This  Is  a  suit  for  rent,  accom- 
panied by  a  distress  warrant,  instituted  by 
appellant  in  the  justice's  court,  who  claim- 
ed $175.  In  the  justice's  court  appellant  ob- 
tained judgment  for  $175  and  a  foreclosure 
of  bis  Uen.  The  cause  was  appealed  to  tbe 
county  court,  and  in  a  trial  by  jury  a  ver- 
dict was  rendered  for  $42.50  in  favor  of  ap- 
pellant. 

[1,  2]  By  tbe  act  of  April,  1913,  it  Is  pro- 
vided tbat  tbe  errors  assigned  in  the  motion 
for  new  trial  shall  constitute  assignments  and 
need  not  be  repeated  by  the  filing  of  assign- 
ments of  errors,  and  that  an  assignment 
shall  be  sufficient  which  directs  the  attention 
of  the  court  to  tbe  error  complained  of.  Gen. 
Laws  1913,  p.  276  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  S  1612).  Liberal  as  tbat  law  is,  it 
does  not  require  Courts  of  Civil  Appeals  to 
consider  an  assignment  tbat  is  not  copied 
into  tbe  brief.    The  first  assignment  is : 

"Plaintiflfs  motion  for  new  trial  in  paragraplis 
1,  2,  3,  4,  and  5,  embraces  one  subject,  and  are 
here  submitted  and  prayed  to  be  taken  as  one 
assignment  of  error.    Trans,  pp.  16,  17." 

Tbat  assignment  falls  to  direct  the  atten- 
tion to  any  error.    It  will  not  be  conridered. 

[3]  The  seventh  assignment  of  error  Is  tbe 
next  found  in  the  brief,  and  is  as  follows: 

"The  seventh  assignment  of  error  is  predicat- 
ed on  the  bill  of  exceptions  included  in  tbe 
statement  of  facts,  page  7,  is  and  was  to  that 
part  of  the  testimony  of  Stires,  defendant." 

And  then  follows  an  excerpt  from  the  tes- 
timony of  Stires  and  the  objection  to  the 
testimony,  and  after  that  it  Is  stated: 

"Tl)is  is  a  proposition  within  itself,  as  the 
terms  and  conditions  of  the  assignee's  holdings 
were  in  law  conclusively  the  same  as  his  as- 
signor, and  it  matters  not  whether  he  even 
knew  of  such  terms  or  not,  he  was  bound  in 
law  by  them." 

There  is  no  proposition  of  law  whatever 
in  tbe  assignment  of  error,  and  the  proposi- 
tion stated  as  being  embodied  in  tbe  assign- 
ment is  not  contained  therein;  but  it  may 
be  that,  under  tbe  charitable  cover  of  the  law 
of  1913,  the  statement  which  follows  tbe  as- 
signment, when  read  in  connection  with  the 
testimony  and  objections  embodied  In  the 
assignment,  is  sufficient  to  direct  the  atten- 
tion of  tbe  court  to  the  error  complained  of. 
Very  liberally  construed,  the  assignment  of 
error  assails  the  action  of  the  court  in  per 
mlttlng  Stires  to  swear  tbat  be  had  never 
agreed  to  pay  the  rent 

[4]  Tbe  facts  are  that  appellant  had  rent- 
ed a  piece  of  land  adjoining  the  building  he 
was  occupying  to  tbe  Schuler  Company  to 
be  used  for  advertising  purposes  at  the  rate 
of  $55  in  advance  for  each  three  months: 
tbat  tbe  Schuler  Company  sold  out  their  busi- 
ness to  appellees,  and  they  entered  into  pos- 
session of  tbe  premises,  but  refused  to  pay 
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any  rent  to  appellant,  and  under  the  terms 
of  the  contract  with  Schuler  Company  $105 
was  due  for  rent.  The  Schuler  Ck>mpany 
asked  appellant  If  he  would  take  Stires  as 
his  renter,  and  appellant  swore  that  this 
was  done  in  the  presence  of  Stires.  Time 
and  again  'the  rent  was  demanded  of  Stires, 
but  he  refused  to  pay  on  the  ground  that 
the  rent  was  too  high. 

The  Schuler  Company  transferred  to  ap- 
pellees their  entire  Interest  in  the  lease  of 
the  premises,  and,  whether  they  agreed  to 
pay  the  rent  or  not,  they  became  the  tenants 
of  appellant  and  liable  to  him  for  the  rent 
In  the  same  amount  that  the  Schuler  Com- 
pany was  paying.  Appellees  were  the  as- 
signees of  the  leasehold  Interest  and  put 
themselves  in  the  place  of  the  Schuler  Com- 
pany, with  all  lbs  rights  and  subject  to  its 
liabilities.  Tiffany,  Landlord  and  Tenant, 
p.  908 ;  Harvey  v.  McGrew,  44  Tex.  413;  Le 
Glerse  v.  Green,  61  Tex.  128;  Forrest  t. 
Durnell,  86  Tex.  647,  26  S.  W.  481. 

[I]  The  rental  contract  made  by  the  Schu- 
ler Comi>any  became  the  contract  of  the 
Stires  Company  when  they  became  the  as- 
signees of  the  lessees'  leasehold  interest. 
The  evidence  shows  that  the  Schuler  Com- 
pany sold  its  entire  leasehold  interest  in  the 
property  to  appellees,  and  they  became  liable 
on  all  the  covenants  of  the  original  leasa 
The  jury  evidently  found  that  appellees  were 
In  possession  of  the  space  by  finding  against 
them  for  some  rent.  Stires  admitted  that  he 
bought  all  of  the  assets  of  the  Schuler  Com- 
pany, and  undoubtedly  the  leasehold  Inter- 
est was  a  part  of  the  "assets." 

The  tenth  and  eleventh  assignments  of 
error  raise  the  questions  hereinbefore  dis- 
cussed and  are  sustained.  Whether  Stires 
agreed  with  appellant  to  pay  the  rent  or  not, 
he  became  liable  when  he  purchased  the 
leasehold  interest  of  the  Schuler  Company. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

No  Issues  were  submitted  to  the  Jury.  The 
court  gave  no  instructions  whatever,  and  we 
are  unable  to  determine  upon  what  issues 
the  jury  found  for  appellees.  Appellees  did 
not  defend  on  the  ground  that  they  were  pre- 
vented from  removing  their  prcqierty  and 
terminating  the  lease  at  the  end  of  a  quarter, 
and  neither  that  issue,  nor  that  as  to  the  or- 
dinance of  the  city  prohibiting  the  placing 
of  signs  where  they  were  placed,  is  made  by 
the  pleadings.  The  testimony  on  those  points 
was  without  pleadings  to  sustain  it  The 
jury  were  left  at  sea  as  to  the  law  and  ren- 
dered a  verdict  without  any  pleadings  or 
evidence  to  sustain  the  same. 

[8,  7]  If  appellees  bought  the  leasehold  in- 
terest of  the  Schuler  Company,  they  were 
bound  for  the  rent  he  had  agreed  to  pay  so 
long  as  they  occupied  the  rented  space,  un- 


less they  were  prevented  by  appellant  from 
moving  from  the  land  at  the  end  of  the  quar- 
ter for  which  the  Schuler  Company  had  paid. 
The  Schuler  Company,  or  its  grantee,  had 
the  right  to  terminate  the  lease,  under  the 
terms  of  the  lease,  at  the  end  of  any  quar- 
ter, and,  unless  It  had  been  terminated  by 
appellees  repudiating  the  lease  and  endeavor- 
ing to  remove  their  property,  they  would  be 
liable  for  the  rent,  provided  they  were  not 
prevented  from  removing  the  property  by 
appellant  The  cause  should  be  submitted 
to  a  jury  on  the  Issues  made  by  both  plead- 
ings and  evidence,  and  the  jury  should  not 
be  turned  loose  without  rudder  or  compass 
to  wander  through  the  mazes  of  pleadings 
unsupported  by  evidence,  or  evidence  not 
supported  by  pleadings. 
The  motion  for  rehearing  Is  orermled. 


ANDREWS  V.  JETER  &  CO.    (No.  6376.) 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Dec.  9,  1914.) 

Reckivbks  (§  174*)— Action  Against  Rsckiv- 

KB— Permission  op  Codbt. 

A  consignee's  cause  of  action  to  recov^ 
for  loss  of  a  conaignment  of  goods  not  growing 
out  of  or  connected  with  the  carrying  on  of  tlie 
busiueas  of  a  railway  as  to  which  the  receiver 
may  be  sued  under  Act  March  3,  1911,  c  231. 
I  66.  36  Stat  1104  (U.  S.  Comp.  St  1913.  | 
104S),  providing  for  suits  against  a  receiver 
appointed  by  any  court  of  the  United  States 
without  leave  of  court  subject  to  the  general 
equity  jurisdiction  of  the  court  but  accrmng  be- 
fore his  appointment  could  not  be  maintained 
without  previous  permission  of  the  court  ap- 
pointing him. 

[EM.  Note. — For  other  cases,  see  Receiveia, 
Cent  Dig.  «$  333-343;   Dec.  Dig.  |  174.*] 

Appeal  from  Refugio  County  Court;  Ijea- 
lle  Adklns,  Judge. 

Action  by  Jeter  &  Co.  against  Frank  An- 
drews, receiver.  Judgment  for  plaintiff  in 
justice's  court  was  affirmed  on  appeal  to  the 
county  court,  and  defendant  appeals.  Re- 
versed, and  cause  ordered  dismissed. 

Claude  Pollard,  of  Klngsville,  and  Robt 
W.  Stayton  and  David  M.  Picton,  Jr.,  both 
of  (Corpus  Christl,  for  appelant 

CARL,  J.  Appellee,  Jeter  &  Co.,  sued 
Frank  Andrews,  receiver  of  the  St  Louis, 
Brownsville  ft  Mexico  Railway  Company, 
on  December  15,  1913,  in  the  justice's  court 
to  recover  $190.30  on  a  claim  for  loss  of  part 
of  a  shipment  of  goods  which  arrived  at 
Refugio  March  6  or  7,  1913.  The  value  of  the 
goods  lost  is  placed  at  $154.70,  $1.60  propor- 
tionate amount  of  freight  paid  on  same,  and 
$40  for  loss  of  sales  or  profit  on  same.  Jeter 
&  Co.  recovered  the  full  amount  in  that  court, 
and,  on  appeal  to  the  county  court  again  pre- 
vailed for  the  full  amount  claimed. 

The  goods  claimed  to  have  been  lost  were 
a  part  of  a  larger  shipment  alleged  to  have 
been  consigned  to  appellee  by  Curlee  Clothing 
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Company  of  St  Louis,  Mo.,  about  February  [ 
21,  1,913. 

Frank  Andrews  was  shown,  by  a  certified 
copy  of  the  order  and  decree  of  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  Texas,  at  Houston,  In  equity 
cause  No.  36,  to  have  been  appointed  receiv- 
er of  the  St.  Louis,  Brownsville  &  Mexico 
Railway  Company  on  July  5,  1913 ;  and  it  is 
plain  that  the  cause  of  action  here  sued  upon 
accrued  prior  to  that  date.  It  is  clear  that 
the  claim  sued  upon  Is  not  such  a  one  grow- 
ing out  of  or  connected  with  the  carrying  on 
of  the  business  of  the  railway  as  is  provided 
the  receiver  may  be  sued  on  under  the  U.  S. 
Statutes  of  March  3,  1911,  $  66,  but  is  a 
cause  of  action  against  the  railway  company 
accruing  before  the  appointment  of  the  re- 
ceiver. No  permission  of  the  court  appoint- 
ing the  receiver  was  obtained  before  bringing 
the  suit;  nor,  Indeed,  has  that  ever  been 
done.  This  being  true,  this  suit  could  not  be 
maintained.  It  is  not  necessary  to  say  more 
in  this  opinion  than  that  this  case  is  fully 
covered  by  the  case  of  St  Louis,  Brownsville 
&  Mexico  Railway  v.  Knowles,  171  S.  W.  245, 
decided  by  this  court  on  November  11,  1914, 
and  not  yet  oSiclally  reported. 

The  Judgment  la  reversed,  and  the  cause 
ordered  dismissed. 

BAILEY  V.  WESTERN  UNION  TBLBGBAPH 

CO.    (No.  1340.)t 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Oct  29,  1914.) 

1.  COMMEBCIC    (§    8*)— INTEBSTATB   OolfMKEOB— 

Regulation  by  States. 

The  states  have  no  power  to  control,  beyond 
their  own  limits,  the  conduct  of  corporations  and 
individuals  engaged  in  interstate  commerce,  and 
any  legislation  to  that  end  is  void  as  creating  an 
unwarranted  burden  thereon. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
C«>t  Dig.  §  6;   Dec.  Dig.  {  i»] 

2.  Teligbaphs  AMD  Telephonbs  (I  27*)  - 
Tbansfobtatiom  of  Intekstatk  MKSaAGES— 

LlABIUTY. 

A  telegraph  company  receiving  an  interstate 
message  in  Tennessee  for  delivery  in  Texas  la 
liable  for  damages  for  mental  anguish  caused  by 
its  fidlure  to  deliver  the  message  in  Texas. 

[Ed.  Note.— For  other  caaes,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  ^  80;  Dec  Dig.  i 
27.*] 

3   CoioiEBCK  (S  8*)— Tbanspoetation  of  In- 
'tebstatb    Messages— Liability— "Common 

C  ABRIER  •  * ' 

The  amendment  June  18,  1910,  c.  809,  |  1, 
86  Stat  644  (U.  S.  Comp.  St.  1913,  |  8563) ,  to 
Interstate  Commerce  Act,  Feb.  4,  1887,  c.  104, 
(  1,  24  Stat.  379,  whereby  telegraph  companies 
are  made  "common  carriers"  within  the  act  does 
not  snpersede  the  laws  of  a  state  permitting  re- 
covery for  mental  anguish  for  failure  to  deliv- 
er a  message,  notwithstanding  Carmack  Amend- 
ment June2d,  1906  c.  3591,  8  J.  pars  11  and  :^, 
34  Stat  595  (U.  8.  Comp.  St  1913,  i  8692), 
which  applies  only  to  carriers  of  property  trans- 
ported as  freight 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §  6 ;   Dec.  Dig.  S  8.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 


4.  Telegbaphs  and  Telephones   (|   54*)  — 
Contracts  fob  Tbanbpobtation  and  De- 

UVEBY   OF  INTKBSTATB  MESSAGES— STIFULA- 

TI0N9— Validity — "Common  Oabbiee." 
A  stipulation,  in  a  contract  for  the  trans- 
mission and  delivery  of  an  interstate  message  by 
a  telegraph  company,  made  a  common  carrier 
by  the  act  of  Congress  of  1910,  making  the  In- 
terstate (jommerce  Act  applicable  to  telegraph 
companies,  that  the  company  shall  not  be  liable 
for  damages  beyond  $50,  at  which  amount  the 
message  is  valued,  unless  a  greater  value  is  stat- 
ed in  writing  at  the  time  of  the  offering  of  the 
message  for  transmission  and  an  additional  sum 
paid  or  agreed  to  be  paid  based  on  such  value,  is 
invalid  as  permitting  the  company  to  limit  its  li- 
ability for  its  negligence  in  the  performance  of  a 
duty  to  the  pubUc  as  a  common  carrier. 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Ont  Dig.  Si  39-47 ;  Dec  Dig. 
i  54.*] 
6.  Telegbaphs   and  Telephones  (§  54*)   — 

CONTKACTS    FOE    TBANSMISSION    AND    DELIV- 

EBY  OF  Messages — Limitation  of  Lia'bili- 

TT— Validity. 

The  stipulation  is  also  void  because  unrea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8§  39-47;  Dec.  Dig. 
§54.»] 

Appeal  from  District  Court  Bowie  (boun- 
ty;   W.  T.  Armsted,  Special  Judge. 

Action  by  T.  C.  BaUey  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment granting  Insufllcient  relief,  plaintift  ap- 
peals.   Reversed  and  remanded. 

Mahaftey,  Thomas  &  Hughes,  of  Texar- 
kana, for  appellant  Chas.  S.  Todd,  of  Tex- 
arkana, for  appellee. 


HODGES,  J.  The  appellant  sued  the  ap- 
pellee to  recover  damages  resulting  from 
mental  anguish  satTered  by  reason  of  the  neg- 
ligent failure  to  deliver  a  death  messaga  On 
April  13,  1913,  R.  I*  Bailey,  the  father  of 
the  appellant  sent  the  following  message 
to  the  appellant  at  New  Boston,  Tex.,  from 
Bethel  Springs,  Tenn.:  "John  at  Bethel 
Springs  dangerously  sick.  Typhoid  pneumo- 
nia." "John"  referred  to  in  the  message  was 
the  brother  of  the  appellant  He  died  the 
next  day,  and  was  buried  at  about  1  o'clock 
on  the  16tb.  The  message  reached  New 
Boston,  but  was  never  delivered,  and  the  ap- 
pellant did  not  know  of  his  brother's  Illness 
and  death  until  he  received  a  letter  from  bis 
father  several  days  after  the  buriaL 

After  a  general  denial,  the  appellee  special- 
ly pleaded  the  following  provision  printed 
upon  the  back  of  tbe  blank  on  whldi  the  mes- 
sage was  written: 

"Send  the  following  message  subject  to  the 
terms  on  back  hereof,  which  are  hereby  agreed 
to.  *  *  *  In  any  event  tbe  company  shall 
not  be  liable  for  damages  for  any  mistakes  or 
delay  In  the  transmission  or  delivery,  or  for  the 
non-delivery  of  this  message,  whether  caused  by 
the  n»ligence  of  its  servants  or  otherwise,  be- 
yond the  sum  of  fifty  dollars,  at  which  amount 
this  message  is  hereby  valued,  unless  a  greater 
value  is  stated  in  writing  hereon  at  the  time  the 
message  is  offered  to  the  company  for  transmis- 
sion, and  an  additional  sum  paid  or  agreed  to  be 
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paid,  based  on  such  value,  equal  to  one-tenth  of 
one  per  cent  thereof." 

R.  I>.  Bailey,  the  sender  of  the  message, 
testiiled  substantially  as  follows:  That  he 
delivered  the  telegram  to  the  Western  Union 
Telegraph  Company  at  about  8:40  o'clock  a. 
m.  on  April  13,  1913.  He  paid  the  agent 
$3.C5,  of  which  65  cents  was  the  message  fee, 
and  the  remainder  was  for  special  delivery. 
At  the  time  the  message  was  tendered  to  the 
agent  at  Bethel  Springs,  he  told  the  agent 
that  T.  C.  Bailey,  the  addressee,  lived  from 
four  to  six  miles  distant  from  New  Boston  in 
the  country;  be  did  not  know  the  exact  dis- 
tance. Re  also  notified  the  agent  of  John 
Bailey's  illness  and  of  the  relationship  to 
the  plaintiff.  The  appellant  testified  that  be 
never  received  the  message  and  knew  nothing 
of  his  brother's  illness  and  death  until  some 
days  afterwards,  when  he  received  a  letter 
from  his  father.  He  lived  in  the  vicinity  of 
New  Boston,  about  five  or  six  miles  in  the 
country ;  had  been  living  there  for  a  number 
of  years;  was  acquainted  with  Mr.  Boberts, 
the  agent  of  the  telegraph  company  at  New 
Boston;  had  been  with  him  in  the  Masonic 
Lodge  at  that  place.  He  further  testified 
that  if  he  had  received  the  message  on  the 
13th  of  April  he  would  have  gone  back  to 
Tennessee  to  see  his  brother;  he  was  finan- 
cially able  to  make  the  trip,  and  was  familiar 
wiUi  the  route. 

The  appellee  offered  In  evidence  the  origi- 
nal telegram  and  the  printed  provision  set  out 
in  its  answer.  It  also  offered  in  evidence 
certain  orders  made  by  the  Interstate  Com- 
merce Commission,  which  will  be  referred  to 
Inter. 

At  the  conclusion  of  the  testimony  the 
court  instructed  the  jury  upon  the  issues  of 
fact  involved  in  the  case,  and  in  addition 
thereto  gave  the  following  on  the  measure 
of  damages: 

"Should  you  find  for  the  plaintiff,  you  will  as- 
sess his  damages  at  the  sum  of  $50,  which  was 
the  value  of  said  message  agreed  upon  and  fixed 
in  the  contract  between  the  parties  when  it  was 
given  and  received  for  trausmission." 

Tlie  Jury  returned  a  verdict  in  favor  of  the 
appellant  for  the  sum  of  |50.  From  the 
Judgment  entered  the  plaintiff  below  has  ap- 
pealed, and  assigns  as  the  principal  ground 
for  which  the  case  should  be  reversed  the 
giving  of  the  charge  referred  to.  He  con- 
tends that  the  stipulation  contained  in  the 
printed  matter  on  the  back  of  the  telegram 
blank,  which  undertakes  to  limit  the  liability 
of  the  telegraph  company  to  $50,  is  unreason- 
able and  void. 

This  being  an  Interstate  message,  the  first 
question  to  be  decided  is:  Was  mental  an- 
guish a  proper  element  of  damages  to  he  con- 
sidered by  the  Jury?  If  it  was  not,  then  the 
question  as  to  the  validity  of  the  stipulation 
limiting  the  amount  of  tJie  recovery  to  $oO 
is  of  no  Importance,  and  the  Judgment  of  the 
court  below  should  be  afllrmed  on  the  ground 
that  no  otber  damages  were  proven. 


[1]  In  his  oral  aisnment,  ooansel  for  the 
appellee  called  attention  to  the  case  of  W.  U. 
Tel.  Co.  V.  Brown,  234  U.  S.  642,  34  Sup.  Ct 
955,  58  L.  Ed.  1457.  In  that  case  the  message 
was  sent  from  a  point  in  South  Carolina,  ad- 
dressed to  Wm.  Brown  In  Washington,  D.  C. 
It  was  forwarded  to  Washington  without  de- 
lay, but  through  the  negligence  of  the  agents 
of  the  telegraph  company  in  Washington  was 
not  delivered.  The  message  read  as  follows: 
"Come  at  once.  Tour  sister  died  this  morn- 
ing." Brown  subsequently  filed  snlt  in  the 
coutt  of  common  pleas  in  the  state  of  South 
Carolina  and  recovered  a  Judgment  for  dam- 
ages based  upon  mental  angolsh.  That  Judg- 
ment was  affirmed  by  the  state  Supreme 
Court,  and  a  writ  of  error  prosecuted  to  the 
Supreme  Court  of  the  United  States,  where 
the  case  was  reversed  upon  grounds  hereto- 
fore stated.  From  the  facts  set  out  in  the 
opinion  It  appears  that  the  suit  was  based 
upon  the  statute  of  South  Carolina  which 
provided  that  damages  for  mental  anguish 
were  recoverable  in  such  cases.  It  also  ajv 
pears  that  under  the  ruling  of  the  courts  of 
the  District  of  Columbia  mental  anguish  was 
not  regarded  as  a  proper  element  of  damage 
in  such  suits.  Justice  Holmes,  who  rendered 
the  opinion  in  the  Brown  Case,  held  that  the 
action  was  one  of  tort;  that,  the  misconduct 
having  occurred  In  the  District  of  Columbia, 
the  question  of  liability  must  be  determined 
by  the  laws  of  that  place.  Upon  that  prop- 
osition he  said: 

"Whatever  variations  of  opinion  and  practice 
there_  may  have  been,  it  is  established  as  the  law 
of  this  court  that,  when  a  person  recovers  in  one 
jurisdiction  for  a  tort  committed  in  another,  hf 
does  80  on  the  ground  of  an  obligation  incurred 
at  the  place  of  the  tort  that  accompanies  the  per- 
son of  the  defendant  elsewhere,  and  that  is  not 
only  the  ground  but  the  measure  of  the  maxi- 
mum recovery." 

After  quoting  several  authorities,  be  con- 
tinues: 

"The  injustice  of  imposing  a  greater  liability 
than  that  created  by  the  law  goveminfr  the  con- 
duct of  the  parties  at  the  time  of  the  act  or 
omission  complained  of  is  obvious ;  and  when  a 
state  attempts  in  this  manner  to  affect  conduct 
outside  its  jurisdiction  or  the  consequences  of 
such  conduct,  and  to  infringe  upon  the  pow^er  of 
the  United  Stetes,  it  must  faiL'' 

Inasmuch  as  damages  based  upon  mental 
anguish  are  recoverable  both  by  the  laws  of 
Tennessee  and  of  Texas,  that  particular 
ground  for  reversing  the  Judgment  does  not 
exist  In  this  case.  But  upon  another  propo- 
sition he  uses  this  language: 

"What  we  have  said  is  enough  to  dinpose  of 
the  case,  but  the  act  (referring  to  the  statute  of 
South  Carolina)  also  is  objectionable  in  its  as- 
pect of  an  attempt  to  regulate  commerce  amons 
the  states.  That  is,  as  construed,  it  attempts 
to  determine  the  conduct  required  of  the  tele- 
graph company  in  transmitting  a  message  from 
one  state  to  another  or  to  this  district  by  deter- 
mining the  consequences  of  not  pursuing  such 
conduct,  and  in  that  way  encounters  W.  tl.  TeL 
Co.  V.  Pendleton,  122  U.  S.  347  [7  Sup.  Ct. 
1126]  30  U  Ed.  1187,  1  Interst  Com.  R.  30«i. 
a  deci^sion  in  no  way  gnallGed  by  W.  U.  Tel.  Co. 
V.  Commercial  MUling  Co.,  218  U.  S.  406.  31 
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Sup.  Ct.  59,  54  L.  Ed.  1088  [36  L.  R.  A.  (N.  S.) 
220,  21  Ann.  Cas.  815]." 

Counsel  for  tbe  appellee  contends  that  thfs 
last  qnotatlon  la  an  unequiyocal  holding  that 
mental  anguish  Is  not  a  proper  element  of 
damages  to  be  considered  In  any  suit  inrolv- 
ing  an  Interstate  message,  for  the  reason 
that  to  do  so  would  be  to  impose  a  burden 
on  Interstate  commerce. 

In  the  case  of  W.  U.  Tel.  Co.  v.  Compton, 
169  S.  W.  916,  the  Supreme  Court  of  the 
state  of  Arkansas  took  that  view,  and  upon 
that  ground  alone  granted  a  rehearing,  re- 
versed and  remanded  a  case  which  had  been 
pre\'1ou8ly  affirmed  by  It.  If  Justice  Holmes 
intended  to  announce  a  ruling  so  far  reach- 
ing in  its  effects  as  that  contended  for,  the 
language  he  employed  in  connection  with 
the  cases  to  which  he  referred  left  the  mat- 
ter in  some  doubt,  at  least  Until  there  is 
some  clear  and  unequirocal  declaration  of 
such  a  doctrine  by  the  federal  Supreme 
Court,  we  do  not  feel  Justified  In  departing 
from  the  rule  so  long  recognized  by  the 
state  courts.  The  facts  of  this  case  are  in 
some  material  resi>ectB  different  from  those 
of  the  Brown  Case.  Here  the  misconduct,  or 
tort,  occurred  in  the  state  of  the  forum,  and 
the  effort  is  to  apply  those  laws  in  measur- 
ing the  liability  of  the  wrongdoer.  There 
the  action  was  Instituted  In  a  state  where  the 
tort  had  not  occurred,  and  the  liability  of  the 
wrongdoer  was  determined  by  the  laws  of  the 
forum,  which  were  different  from  those  of 
the  place  where  the  wrong  was  committed. 
This  was  an  attempt  to  enforce  the  South 
Carolina  statute  beyond  the  limits  of  that 
state  and  bring  it  into  conflict  with  the  laws 
of  the  District  of  Columbia.  We  are  strong- 
ly Inclined  to  believe  that  this  is  what  Jus- 
tice Holmes  referred  to  when  he  used  the 
language  quoted.  This  is  made  more  appar- 
ent by  an  examination  of  the  Pendleton  Case, 
to  which  he  refers  as  supporting  the  ruling 
made.  That  was  a  suit  by  Pendleton  against 
the  Western  Union  Telegraph  Company  to  re- 
cover a  penalty  of  $100  prescribed  by  a 
statnte  of  Indiana  for  falling  to  deliver  at 
Ottnmwa,  Iowa,  a  message  received  in  Indi- 
ana for  transmission  to  that  place.  The  stat- 
ute required  telegraph  companies,  on  pay- 
ment or  tender  of  the  usual  charge,  to  trans- v 
mit  messages  with  impartiality  and  good 
faith  and  in  the  order  of  time  In  which  they 
were  received,  under  penalty,  in  case  of  fail- 
ure to  transmit,  or  If  postponed  out  of  such 
order,  of  $100  to  be  recovered  by  the  person 
whose  dispatch  was  neglected  or  postponed. 
It  contained  also  this  additional  proviso: 

"That  arrangements  may  be  made  with  the 
publishers  of  newspapers  for  the  transmission 
of  intelliiceDce  of  general  and  public  interest  ont 
of  its  order,  and  that  commnnicationa  for  and 
from  officers  of  jnstice  shall  take  precedence  of 
all  others." 

Justice  Field,  who  rendered  the  opinion 
of  the  court  in  that  case,  held  that  these 
provisions   exceeded    the    authority   of   the 


state  lu  so  far  as  they  applied  to  Interstate 
messages.    He  said: 

"The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress  was  to  secure,  with  refer- 
ence to  its  subjects,  anlform  regulations,  where 
■Dch  uniformity  Is  practicable,  against  conflict- 
ing state  legislation.  Such  conflicting  legislation 
would  inevitably  follow  with  reference  to  tele- 
graphic communications  between  citizens  of  dif- 
ferent states  if  eooft  itate  «om  vetted  with  power 
to  control  them  beyotttf  it»  ovm  limits.  (Italics 
ours.)  The  manner  and  order  of  the  deliver:^  of 
telegrams,  as  well  as  of  their  transmission, 
would  vary  according  to  the  judgment  of  each 
state.  Indiana,  as  seen  by  its  law  given  above, 
has  provided  that  communications  for  or  from 
officers  of  justice  shall  take  precedence,  and  that 
arrangements  may  be  made  with  publishers  of 
newspapers  for  the  transmission  of  intelligence 
of  general  and  public  interest  out  of  its  order; 
but  that  all  other  messages  shall  be  transmitted 
in  the  order  In  which  tiiey  are  received ;  and 
punishes  as  an  offense  a  disregard  of  this  rule. 
Her  attempt,  by  penal  statutes,  to  enforce  a 
delivery  of  such  messages  in  other  states,  in  con- 
formity with  this  rule,  could  hardly  fail  to  lead 
to  collision  with  their  statutes.  Other  states 
might  well  direct  that  telegrams  on  many  other 
subjects  should  have  precedence  In  delivery  with- 
in their  limits  over  some  of  these,  such  as  tele- 
grams for  the  attendance  of  physicians  and  sur- 
geons in  case  of  sudden  sickness  or  accident,  tele- 
grams calling  for  aid  in  cases  of  fire  or  other 
calamity,  and  telegrams  respecting  the  sickness 
or  death  of  relatives." 

There,  as  In  the  Brown  Case,  an  effort  was 
made  to  give  extraterritorial  effect  to  a  state 
statute.  No  doctrine,  probably,  is  better  set- 
tled by  the  decisions  of  the  Supreme  Court  of 
the  United  States  than  that  the  states  have  no 
power  to  control  beyond  their  own  limits  the 
conduct  of  corporations  and  individuals  en- 
gaged in  interstate  commerce.  Such  legisla- 
tion has  uniformly  been  held  to  be  void  as 
creating  unwarranted  burdens  on  that  spe- 
cies of  commerce.  It  was  that  character  of 
legislation  which  was  condemned  in  the  Pen- 
dleton Case,  and  we  think  Justice  Holmes 
was  applying  the  same  rule  to  a  similar  state 
of  facts  when  he  used  the  language  last 
quoted.  To  give  that  language  a  different 
application  would  make  that  decLsIon  re- 
pugnant to  the  oft-approved  case  of  W.  U. 
Tel.  Co.  V.  James,  166  U.  S.  650,  16  Sup.  Ct. 
934,  40  L.  Ed.  1105. 

In  the  last-mentioned  case,  David  W. 
James  sued  the  telegraph  company  In  the 
state  courts  of  Georgia  to  recover  the  sum 
of  $100  as  a  penalty  for  the  failure  of  the 
company  to  promptly  deliver  a  telegraphic 
message  addressed  to  him  at  his  residence 
in  Blakely  In  the  state  of  Georgia.  The  mes- 
sage Was  sent  from  Eufaula  in  the  state  of 
Alabama.  The  only  question  before  tho 
court  was  whether  the  statute  of  the  state  of 
Georgia  providing  for  the  recovery  of  such  a 
penalty  was  a  valid  exercise  of  the  power  of 
the  state  in  relation  to  messages  by  telegraph 
sent  from  points  outside  to  some  point  with- 
in the  state  of  Georgia.  The  validity  of  that 
statute  was  upheld  upon  the  ground  that  it 
was  but  a  proper  exercise  of  the  police  power 
of  the  state,  in  the  absence  of  any  opposinig 
congressional  legislation  on  that  subject 
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In  W.  U.  Tel.  Co.  ▼.  Commercial  Milling 
Co.,  referred  to  by  Justice  Holmes  in  the 
Brown  Case,  the  court  had  a  similar  ques- 
tion under  consideration;  and,  after  quoting 
from  numerous  authorities,  the  same  princi- 
ple was  announced.  Both  tbeUames  and  the 
Pendleton  Cases  are  referred  to  and  har- 
monized.   Of  the  James  Case  it  Is  said : 

"A  statute  of  Georgia  which  required  tele- 
graph companies  havinB  wires  wholly  or  partly 
within  the  state  to  receive  despatches,  transmit, 
and  deliver  them  with  due  diligence  under  the 
penalty  of  $100,  was  sustained  as  a  valid  exer- 
cise of  the  power  of  the  state  in  relation  to  mes- 
sages by  telegraph  from  points  outside  of  and 
directed  to  some  point  within  the  state.  It  will 
be  observed  that  this  case  in  some  particulars  ex- 
hibits a  contrast  to  Western  U.  Teleg.  Go.  v. 
Pendleton,  and  yet  they  are  entirely  reconcila- 
ble, having  a  common  principle.  In  the  latter 
case  the  law  passed  on  clearly  transcended  the 
power  of  the  state,  because  it  directly  regulated 
interstate  commerce,  as  we  have  already  shown. 
In  the  James  Case  the  power  of  the  state  was 
exercised  in  aid  of  commerce.  In  the  latter  case 
prior  cases  were  reviewed,  and  the  principle  de- 
termining the  validity  of  the  respective  statutes 
was  declared  to  be  whether  they  could  be  fully 
carried  out  and  obeyed  without  in  any  manner 
affecting  the  conduct  of  the  company  with  re- 
gard to  the  performance  of  its  duties  in  other 
states.'  It  was  said  that  a  statute  of  that  kind, 
as  it  would  'not  unfavorably  a&ect  or  embarrass 
the  telegraph  company,  in  the  course  of  its  em- 
ployment, should  be  held  valid  'imtil  Congress 
speaks  upon  the  subject.'  " 

Referring  to  the  facts  of  the  case  then  be- 
ing considered,  the  court  continued : 

"The  telegraph  company  in  the  case  at  bar 
'surely  owed  the  obligation  to  the  milling  compa- 
ny to  not  only  transmit  the  message,  but  to  de- 
liver it  For  the  failure  of  the  latter  it  sought 
to  limit  its  responsibility,  to  make  the  measure 
of  its  default  not  the  full  and  natural  conse- 
quence of  the  breach  of  its  obligation,  but  the 
mere  price  of  the  service,  relieving  itself,  to 
some  extent,  even  from  the  performance  of  its 
duty;  a  duty,  we  may  say,  if  performed  or  omit- 
ted, may  have  consequence  beyond  the  damage 
in  the  particular  instance.  This  the  statute  of 
the  state,  expressing  the  policy  of  the  state,  de- 
clares shall  not  be.  For  the  reasons  stated,  we 
think  that  this  may  be  done,  and  that  it  is  not 
an  illegal  interference  with  interstate  com- 
merce." 

[2]  If  a  state  may  by  statute  Impose  a 
penalty  on  interstate  carriers  for  their  fail- 
ure to  perform  within  its  limits  their  com- 
mon-law duties,  it  may  with  equal  propriety 
make  mental  anguish  an  element  of  damages 
for  such  misconduct  committed  within  those 
limits.  The  principle  upon  which  this  propo- 
sition rests  would  be  the  same  whether  men- 
tal anguish  was  made  recoverable  by  virtue 
of  a  statutory  enactment  or  was  founded 
upon  a  rule  of  common-law  construction 
adopted  by  the  state  courts.  It  is  urged, 
however,  that  since  the  rendition  of  the  deci- 
sions referred  to  Congress  has  entered  and 
covered  that  particular  field  of  legislation, 
and  that  the  rules  there  announced  are  no 
longer  applicable. 

[3]  In  1910  the  Interstate  Commerce  Law 
was  amended,  and  telegraph  companies  doing 
an  Interstate  business  were  made  subject  to 
Its  provisions  so  far  as  the  same  were  ap- 


plicable. The  material  portions  of  tbe  enact- 
ment relating  to  this  subject  are  contained  in 
section  1  of  the  Interstate  Commerce  Law, 
and  are  as  follows: 

"Sea  1.  That  the  provisiona  of  this  act  shall 
apply  to  any  corporation  or  any  person  or 
persons  engaged  in  the  transportatoin  of  oil  or 
other  commodities  except  water  and  except  nat- 
ural or  artificial  gas,  by  means  of  pipe  lines, 
or  partly  by  pipe  lines  and  partly  by  railroad, 
or  partly  by  pipe  lines  and  partly  by  water,  and 
to  telegraph,  telephone,  and  cable  companies 
(whether  wire  or  wireless)  engaged  in  sending 
messages  from  one  state,  territory,  or  district 
of  the  United  States,  to  any  other  state,  terri- 
tory^ or  district  of  the  United  States,  or  to  any 
foreign  country,  who  shall  be  considered  and 
held  to  be  common  carriers  within  the  meaning 
and  purpose  of  this  act.  *  *  *  All  charges 
made  for  any  service  rendered  or  to  be  render- 
ed in  the  transportation  of  passengers  or  prop- 
erty and  for  the  transmission  of  messages  b; 
telegraph,  telephone,  or  cable,  as  aforesaid,  or 
in  connection  therewith,  shall  be  just  and  rea- 
sonable; and  every  unjust  and  unreasonable 
charge  for  such  service  or  any  part  thereof  is 
prohibited  and  declared  to  be  unlawful:  pro- 
vided, that  messages  by  telegraph,  telephone, 
or  cable,  subject  to  the  provisions  of  this  act. 
may  be  classified  into  day,  night,  repeated,  nn- 
repeated,  letter,  commercial,  press,  government, 
and  such  other  classes  as  are  just  and  reasona- 
ble, and  different  rates  may  be  charged  for  the 
different  classes  of  messages." 

See  U.  S.  Compiled  Stat  1913,  S  8563. 

It  appears  from  these  extracts  that  the  ex- 
tent to  which  Congress  has  gone  is  merely  to 
declare  that  telegraph  companies  shall  be 
considered  common  carriers,  and  to  require 
them  to  make  and  observe  reasonable  rates 
and  charges  for  tbe  services  which  they  per- 
form, and  to  permit  them  to  divide  their 
messages  into  classes,  presumably  as  a  basis 
for  rates.  Tbe  mere  fact  that  Congress  has 
enacted  some  legislation  on  this  subject  does 
not  of  itself  signify  t^  purpose  to  monopolize 
tbe  field  and  exclude  the  states  entirely.  M^ 
K.  &  T.  Ry.  Co.  V.  Harris,  234  U.  S.  412,  34 
Sup.  Ct  790,  58  L.  Ed.  1377;  AU.  C.  L.  Ry. 
Co.  V.  State  of  Georgia,  234  D.  S.  280.  34  Sup. 
Ct  829,  58  U  Ed.  1312. 

After  the  adoption  of  the  amendment  refer- 
red to  above,  the  Interstate  Commerce  C<Hn- 
mission  promulgated  the  following  orders: 

"(1)  Each  and  every  telegraph  and  telephone 
company  which  transmits  messages  over  its  line, 
or  lines,  from  a  point  in  one  state,  territory, 
^r  district  of  the  United  States  to  any  other 
state,  territory,  or  district  of  the  United  States, 
or  to  any  foreign  country,  is  subject  to  tlte  pro- 
visions of  tbe  act.  . 

"(2)  If  a  telegraph  or  telephone  company,  the 
line  of  which  is  wholly  within  a  single  state,  or 
territory,  or  district  of  the  United  States,  re- 
ceives a  message  within  such  state,  territory,  or 
district  of  the  United  States,  for  transmission 
to  a  point  without  the  state,  territory,  or  dis- 
trict of  the  United  States,  which  it  transmits 
over  its  line  to  another  point  in  the  same  state, 
territory,  or  district  of  the  United  States  and 
there  delivers  it  to  an  interstate  line  for  trans- 
miraion  to  destination,  the  first-named  company 
by  virtue  of  its  participation  In  this  transaction, 
is  not  made  subject  to  the  provisions  of  the 
act;  unless  there  be  an  arrangement  between 
that  company  and  Its  connection  for  throu^ 
continuous  transmission  of  such  message,  m 
which  latter  case  all  of  the  participating  compa- 
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nies  in  su^h  through  continnous  transmiuion 
are  subject  to  the  provisions  of  the  act. 

"(3)  If  two  or  more  lines  are  connected  so  tliat 
•  person  witliin  one  state,  territory,  or  district 
of  the  United  iStatee  tallu  with  a  person  at  a 
point  without  such  state,  territory,  or  district 
of  the  United  States,  or  so  that  a  message  is 
transmitted  directly  from  a  point  within  a 
state,  territory,  or  district  of  the  United  States 
to  a  point  without  the  same,  the  transmission  or 
message  in  this  manner  constitutes  commerce 
and  brin^  all  of  the  participating  lines  within 
the  pumew  of  the  act. 

"(4)  It  follows  that  telegraph  and  telephone 
companies  subject  to  the  act,  as  above  Indicated, 
must  conform  to  the  provisions  of  section  1 
thereof  requiring  that  all  their  rates  and  charges 
for  the  transmission  of  interstate  messages  shall 
i>e  reasonable  and  just,  and  that  such  companies 
may  lawfully  issue  franks  covering  free  inter- 
state service  or  may  grant  free  interstate  serv- 
ice to  the  same  extent,  and  subject  to  the  same 
limitations  as  other  common  carriers  under  the 
provisions  of  said  section. 

"(5)  Such  telegraph  and  telephone  companies 
subject  to  the  act  are  also  governed  by  the  pro- 
visions of  section  3  forbidding  any  undue  or  un- 
reasonable preference  or  advantage  by  rebates 
or  otherwise,  or  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  what- 
soever, and  are  subject  to  the  lawful  orders  of 
the  commission  made  pursuant  to  the  provisions 
of  section  15  of  the  act,  and  also  of  section  20 
thereof  respecting  the  Iceeping  of  accounts  and 
memoranda  and  the  making  of  reports  to  the 
commission. 

"The  commission  at  thia  time  withholds  ex- 
pression of  its  views  regarding  other  questions 
whicli  have  arisen  with  respect  to  the  amenabil- 
ity of  these  carriers  to  the  provisions  of  other 
sections  of  the  act." 

In  the  case  of  iS.,  K.  &  T.  Ry.  Co.  ▼.  Har- 
ris, 234  U.  S.  412,  34  Sup.  Ot  790,  58  L.  £d. 
1377,  the  Supreme  Ck>urt  of  the  United  SUtea 
bad  under  consideration  a  provision  of  a  Tex- 
as statute  allowing  tlie  recovery  of  $20  as 
attorney's  fees  for  the  collection  of  claims 
not  exceeding  $200  against  railroads.  It  was 
tbere  contended  that  In  its  application  to  the 
collection  of  claims  based  upon  Interstate 
sblpments  tbis  statute  was  void  for  the  rea- 
son tbat  the  state  had  no  authority  to  legis- 
late upon  that  subject;  Congress  having  en 
acted  laws  regulating  tbat  species  of  Inter- 
state commerce.  After  quoting  nnmeions  de- 
dflions.  Justice  Pitney,  In  rendering  the 
opinion,  said: 

"These  cases  recognise  the  established  rule 
tbat  a  state  law  enacted  nnder  any  of  the  re- 
serve powers— especiallj;  if  under  the  police  pow- 
er—is not  to  be  set  aside  as  inconsistent  with 
an  act  of  Congress,  unless  there  is  actual  repug- 
nancy, or  unless  Congress  has,  at  least,  mani- 
fested a  purpose  to  exercise  its  paramount  au- 
thority over  the  subject.  The  rule  rests  upon 
fundamental  grounds  that  should  not  be  dia- 
regarded." 

Ccmtlnning,  and  quoting  from  a  decision 
rendered  by  Justice  Harland  In  Reld  t.  Colo- 
rado, 187  U.  S.  137,  28  Sup.  Ct  82,  47  h.  Ed. 
108,  be  says: 

"  'It  should  never  be  held  that  Congress  in- 
tends to  supersede  or  by  its  legislation  suspend 
the  exercise  of  the  police  powers  of  the  states, 
even  when  it  may  do  so,  unless  its  purpose  to 
effect  that  result  is  clearly  manifested.  This 
court  has  said — and  the  principle  has  been  often 
reaffirmed — that,  in  the  application  of  this  prin- 
ciple of  supremacy  of  an  act  of  Congress  in  a 
case  where  the  state  law  is  but  the  exercise  of 
a    reserve   power,   the   repugnance  or   conflict 


should  be  direct  and  positive,  so  that  the  two 
acts  could  not  be  reconciled  or  consistently 
stand  together.' " 

To  the  same  effect  is  At  O.  I*  Ry.  Co.  t. 
State  of  Georgia,  234  U.  S.  280,  34  Sup.  Ct 
829,  58  h.  Ed.  1312. 

Applying  the  teat  here  laid  down,  would 
there  be  any  repugnancy  between  these  con- 
gressional provisions  and  those  of  a  state  law 
permitting  the  recovery  of  a  penalty,  or  dam- 
ages for  mental  anguish,  for  a  failure  to  de- 
liver a  message?  We  fail  to  discover  any. 
The  question  is  not  one  relating  to  rates  or 
the  classlUcation  of  messages,  but  to  liability 
for  negligence.  Neither  do  we  think  that  by 
the  iMssage  of  the  law  quoted  Congress  has 
"clearly  manifested"  a  purpose  to  supersede 
or  suspend  the  exercise  of  the  police  powers 
of  the  states  with  reference  to  this  particular 
subject.  The  only  provision  of  the  Interstate 
Commerce  Act  to  which  we  are  referred  as 
evidence  of  the  fact  that  Congress  has  un- 
dertaken to  legislate  upon  tbis  is  what  la 
commonly  referred  to  as  the  Carmack 
Amendment  We  quote  so  much  of  tbat 
provision  as  la  claimed  to  be  applicable: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  aliall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  Uability 
hereby  imposed." 

This  provision  evidently  applies  only  to 
carriers  of  property  transported  as  freight. 
It  was  made  a  part  ot  the  Interstate  Com- 
merce Act  aome  time  previous  to  the  adoption 
of  the  amendment  making  that  act  applicable 
to  telegraph  and  telephone  companies,  and  at 
a  time  when  carriers  of  passengers  and 
freight  were  the  only  transportation  compa- 
nies sought  to  be  regulated  by  tbat  act 

In  Smith  v.  Alabama,  124  U.  8.'  465,  8  Sap. 
Ct  564,  31  L.  Ed.  608,  Justice  Mathews,  In 
rendering  the  opinion  of  the  court  aays: 

"A  carrier  exerdslBg  his  calling  within  a 
particular  state,  although  engaged  In  the  busi- 
ness of  interstate  commerce,  is  answerable  ac- 
cording to  the  laws  of  the  state  for  acts  of  non- 
feasance or  misfeasance  committed  within  its 
limits.  If  he  failed  to  deliver  goods  to  the  prop- 
er consignee  at  the  right  time  or  place,  he  is 
liable  In  an  action  for  damages  under  the  laws 
of  the  state  in  its  courts ;  or,  if  by  negligence  in 
transportation  he  inflicts  injury  upon  the  per- 
son of  a  passenger  brought  from  another  state, 
a  right  oi  action  for  the  consequent  damage  is 
given  by  the  local  law.  In  neither  case  would 
it  be  a  defense  that  the  law  gives  the  right  to 
redress  those  wrongs  as  being  an  unconstitution- 
al regulation  of  commerce  by  the  state." 

Our  condualon  is  that  In  using  the  lan- 
guage he  did  In  the  latter  portion  of  the 
opinion  in  the  Brown  Case  Justice  Holmes 
merely  intended  to  reiterate  the  rule  an- 
nounced In  the  Pendleton  Oaae  and  apply  it 
to  a  similar  state  of  fact& 
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[4]  Turning,  then,  to  the  consideration  of 
the  next  question:  Did  tlie  appellee  liavo 
the  riglit  to  limit  the  extent  of  Ite  Uabillty 
for  its  negligence  in  failing  to  deliver  the 
telegram  in  the  manner  attempted  in  this 
instance?  While  tliis  Identicai  question  has 
never  been  passed  on  by  any  of  the  courts  of 
last  resort,  so  far  as  we  have  been  able  to 
And,  similar  provisions  have  been  held  un- 
reasonable and  void  by  the  Supreme  Courts 
of  both  Texas  and  Tennessee.  Marr  v.  W.  U. 
Tel.  Co.,  85  Tenn.  529,  3  S.  W.  496;  W.  U. 
Tel.  Co.  V.  Rosentreter,  80  Tex.  416,  16  S.  W. 
25;  W.  U.  Tel.  Co.  v.  NeUl,  67  Tex.  283,  U 
Am.  Rep.  5S9. 

Counsel  for  the  appellee  contends  that, 
since  the  amendment  of  the  Interstate  Com- 
merce Act  making  telegraph  companies  sub- 
ject to  its  provisions,  the  conditions  express- 
ed In  the  printed  blanlis  of  the  company  and 
the  rates  spedfled  have  become  the  lawful 
rates  based  upon  those  conditions  and  stipu- 
lations. The  only  evidence  offered  In  the  trial 
below  of  any  established  classification  of  mes- 
sages for  the  purpose  of  fixing  rates  as  per- 
mitted under  the  acts  of  Congress  was  that  of 
the  agent  at  New  Boston  before  referred  to. 

It  appears  from  orders  made  by  the  Inter- 
state Commerce  Commission  that  no  ruling 
has  yet  been  made  by  that  body  determining 
whether  or  not  those  provisions  of  the  In- 
terstate Commerce  Act  requiring  carriers  to 
file  with  the  commission  a  tariff  of  rates  and 
charges  apply  to  telegraph  companies.  The 
wording  of  section  6,  where  this  provision 
Is  found,  warrants  the  inference  that  Con- 
gress had  no  such  Intention;  and  the  fact 
that  the  commission,  when  called  upon  to 
pass  upon  the  applicability  of  other  sections, 
expressed  no  opinion  as  to  that  section, 
strongly  Indicates  the  same  view.  In  any 
event,  there  Is  before  us  no  evidence  that 
the  appellee  has  ever  filed  with  the  commis- 
sion any  classlflcatlon  of  messages  or  sys- 
tem of  rates.  We  must  therefore  assume  that 
the  classlflcatlon  of  rates  now  In  use  is  that 
which  the  company  has  adopted  and  Is  ob- 
serving without  the  formal  approval  of  the 
Interstate  Commerce  Commission. 

But  tlie  question  before  us  is,  not  whether 
the  rate  stipulated  in  this  Instance  was  un- 
just or  unreasonable,  but  was  the  limitation 
which  It  sought  to  ingraft  a  valid  exercise  of 
its  right  of  contract?  Considering  the  print- 
ed matter  contained  In  those  telegraph  blanks 
as  parts  of  a  contract  between  the  sender 
and  the  telegraph  company  regarding  the 
particular  service  undertaken,  the  conditions 
under  which  It  is  to  be  performed,  and  fix- 
ing the  maximum  amount  of  damages  re- 
coverable in  the  event  of  failure  to  deliver 
the  message  within  the  proper  time,  Is  such 
a  contract  valid  and  enforceable?  Aside 
from  the  question  as  to  whether  or  not  the 
stipulation  is  reasonable  or  may  be  enforced 
against  the  addressee  of  this  message,  we 
think  It  Is  subject  to  the  objection  that  It  Is 
an  effort  on  the  part  of  the  telegraph  com- 


pany to  limit  Its  liability  for  Its  own  negli- 
gence and  that  of  its  servants.  Congress  bos 
definitely  fixed  the  legal  status  of  telegraph 
eompanlea  engaged  in  interstate  commerce 
by  declaring  them  to  be  common  carriers, 
thereby  making  them  subject  to  the  same 
restrictions  upon  the  right  of  contract  that 
applies  to  other  common  carriers.  It  Is  their 
common-law  duty  to  receive,  transmit,  and 
deliver  messages  with  impartiality.  In  good 
faith,  and  with  due  diligence.  This  obliga- 
tion grows  out  of  their  relation  to  the  pub- 
lic, and  for  a  failure  to  perform  It  they  are 
req)onslble  in  damages  to  the  injured  party — 
whether  It  be  the  sender  of  the  message  or 
the  addressee.  Negligence  is  ordinarily,  as 
in  this  case,  the  basis  of  their  liability.  Any 
.agreement,  stipulation,  or  condition  In  the 
terms  upon  which  a  message  Is  received  for 
transmission,  wtiich  in  effect  relieves  the 
company  from  liability  for  the  full  measore 
of  the  damages  Inflicted  by  the  negligent 
failure  to  discharge  its  duty,  is  within  the 
legal  inhibition.  It  Is  not  necessary  that 
the  agreement  or  stipulations.  In  order  to  be 
subject  to  this  objection,  provide  for  entire 
Immunity  from  the  consequences  of  such  mis- 
conduct It  Is  sufllcient  if  they  provide  for 
only  a  partial  exemption.  Nor  does  It  mat- 
ter that  the  agreement  Is  founded  upon  a  con- 
sideration. K.  C.  S.  Ry.  Co.  V.  Carl,  227  U. 
S.  639,  33  Sup.  Ot  391,  57  L.  Ed.  683.  If  it 
be  true  that  the  evidence  in  this  case  justi- 
fied a  finding  by  the  Jury  that  the  appellee 
was  guilty  of  negligence  in  falling  to  deliver 
the  message  to  the  appellant,  and  that  by 
reason  thereof  he  sustained  damages  In  ex- 
cess of  the  sum  of  $50,  the  only  defense  In- 
terposed against  a  full  recovery  is  the  alle^sed 
contract  stipulating  that  In  Just  such  a  con- 
tingency that  sum  is  the  maximum  that  may 
be  recovered.  It  Is  Insisted,  however,  that  a 
legitimate  exercise  of  the  freedom  of  con- 
tract permits  telegraph  companies  to  adjnst 
their  rates  according  to  the  risk  assumed, 
and  that  this  right  involves  the  collateral 
right  of  graduating  their  charges  with  ref- 
erence to  the  maximum  of  liability  that  may 
be  incurred.  In  support  of  that  contention 
we  are  referred  to  the  following  line  of  cas- 
es: Adams  Express  Co.  v.  Croninger.  226 
U.  S.  -401,  83  Sup.  Ct  148.  57  li.  Ed.  314.  44 
L.  B.  A.  (N.  S.)  257;  M.,  K.  ft  T.  Ry.  Co.  ▼. 
Harriman,  227  U.  S.  657,  33  Sup.  Ct  397.  57 
L.  Ed.  690;  K.  O.  S,  Ry.  Co.  v.  Carl,  227  V. 
S.  639,  33  Sup.  Ct  391,  57  Ia  Ed.  683.  To 
which  the  following  might  be  added  as  re- 
iterating the  same  rule:  G.  N.  Ry.  Col  t. 
O'Connor,  232  D.  S.  608,  34  Sup.  Ct  381,  58 
L.  Ed.  703. 

In  the  Croninger  Case  the  Supreme  Qourt 
had  under  consideration  a  clause  In  a  re- 
ceipt Issued  by  an  express  company  stlpnlat- 
Ing  that  the  value  of  the  property  was  fixed 
at  $100,  and  providing  that  this  sum  sbonld 
be  the  measure  of  the  express  company's  lia- 
bility in  case  of  loss.  It  was  held  that  this 
was  a  valid  stipulation.     The  other  cases 
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cited  involred  similar  provlslona  in  bills  of 
lading  Issued  by  railway  companies.  In  fhe 
Carl  Case  the  railway  company  bad  Issued 
a  bill  of  lading  In  wblcb  tbe  value  of  the 
property  was  stipulated,  and  It  was  agreed 
tbat  tbe  carrier  should  not  be  liable  in  case 
of  loss  for  the  ralue  of  such  property  beyond 
the  sum  fixed.  The  question  as  to  whether 
or  not  such  contracts  were  contracts  against 
negligence  was  referred  to,  and  Justice  Lur- 
tou,  who  rendered  the  opinion  of  the  court, 
said: 

"Is  the  contract  here  involTed  one  for  exemp- 
tion from  liability  for  neKligence  and  therefore 
forbidden?  An  agreement  to  release  such  a 
carrier  for  a  part  of  a  loss  due  to  negligence  is 
no  more  valid  than  one  whereby  there  is  com- 
plete exemption.  Neither  is  such  a  contract 
any  more  valid  because  it  rests  upon  a  consider- 
ation than  if  it  was  without  consideration.  A 
declared  value  by  the  shipper  for  the  purpose  of 
determining  the  applicable  rate,  when  the  rates 
are  based  upon  valuation,  is  not  an  exemption 
from  any  part  of  its  statutory  or  common  law 
liability.  The  right  of  the  carrier  to  base  rates 
upon  value  has  been  always  regarded  as  just 
and  reasonable." 

Continuing  he  quotes  with  approval  the  fol- 
lowing from  Hart  v.  Railway  Co.,  112  U.  S. 
331,  5  Sup.  Ct  IBl,  28  L.  Ed.  717: 

"  The  distinct  ground  of  our  decision  in  the 
case  at  bar  is,  that  where  a  contract  of  tbe  land, 
signed  by  the  shipper,  is  fairly  made,  agreeing 
on  the  valuation  of  the  property  carried,  with 
the  rate  of  freight  based  on  the  condition  that 
tbe  carrier  assumes  liability  only  to  the  ex- 
tent of  the  agreed  valnation,  even  in  case  of 
loss  or  damage  by  tbe  negligence  of  the  car- 
rier, tbe  contract  will  be  upheld  as  a  proper 
and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier  may 
be  responsible  and  tbe  freight  he  receives,  and 
of  protecting  himself  against  extravagant  and 
fanciful  valuations.'  The  valuation  declared 
or  agreed  upon,  as  evidenced  by  tbe  contract 
of  shipment  upon  which  the  published  tariff 
rate  is  applied,  must  be  conclusive  in  an  action 
to  recover  for  loss  or  damage  a  greater  sum. 
In  saying  this  we  lay  on  one  side,  as  not  here 
involved  every  qnestion  which  might  arise  when 
it  is  shown  that  the  carrier  intentionally  con- 
nived with  the  shipper  to  ^ve  him  an  illegal 
rate,  thereby  causing  a  discnmination  or  prefer^ 
«nce  forbidden  by  the  positive  terms  of  the  act 
of  Congress  and  made  punishable  as  a  crime. 
To  permit  snch  a  declared  valuation  to  be  over- 
thrown by  evidence  aliunde  the  contract,  for 
the  purpose  of  enabling  the  shipper  to  obtain 
a  recovery  in  a  suit  for  loss  or  damage  in  excess 
of  tbe  maximum  valuation  thus  fixed,  would 
both  encourage  and  reward  undervaluations  and 
bring  about  preferences  and  discriminations  fo^ 
bidden  by  the  law.  Snch  a  result  would  neither 
be  just  nor  conducive  to  sound  morals  or  wise 
policies.  The  valuation  the  shipper  declares 
determines  the  legal  rate.  Where  there  are 
two  rates  based  upon  valnation,  he  must  take 
notice  of  the  rate  applicable.  An  actual  want 
of  knowledge  is  no  excuse." 

In  the  Harriman  Case  the  same  Judge  said: 
"The  ground  upon  which  the  shipper  is  lim- 
ited to  the  valuation  declared  is  that  of  estop- 
pel, and  presupposes  tbat  valuation  to  be  one 
made  for  the  purpose  of  applying  the  lower  of 
two  rates,  based  upon  the  value  of  the  cattle." 

Again  be  says: 

"When  the  carrier  graduates  its  rates  by 
value  and  has  filed  its  tariffs  showing  two  rates 
applicable  to  a  particular  commodity  or  class 
of  articles,  based  upon  a  difference  in  valua- 


tion, the  shipper  must  take  notice,  for  the  val- 
uation automatically  determines  which  of  the 
rates  is  the  lawful  rate.  If  he  knowingly  de- 
clares an  undervaluation  for  the  purpose  of  ob- 
taining the  lower  of  two  published  rates,  he 
thereby  obtains  an  advantage  and  causes  a 
discrimination  forbidden  and  made  unlawful  by 
the  first  section  of  the  Elkin  Act  of  February 
19,  1903  (U.  S.  Comp.  St  1913,  §  8597)." 

These  decisions,  we  think,  make  It  clear 
that  in  sustaining  the  right  of  the  carrier  to 
invoke  the  limitations  based  upon  an  agreed 
valuation  of  the  property  received  for  ship- 
ment there  was  no  recognition  of  a  right  to 
limit  ultimate  liability  to  less  than  the  actual 
value  of  the  property,  but  merely  tbe  an- 
nouncement of  a  rule  of  public  policy  which 
estops  the  shipper  from  denying  tbe  truth  of 
the  fact  which  tie  has  solemnly  stated  for  the 
purpose  of  obtaining  the  service  of  the  car- 
rier. He  will  not  be  permitted  to  value  bis 
property  at  one  sum  for  the  purpose  of  sbip- 
lueiit  when  It  enables  him  to  secure  a  reduc- 
tion in  the  freight  rate,  and  at  a  higher  sum 
when  he  seeks  to  recover  damages  for  lb< 
loss.  The  law  contemplates  tbat  tbe  receipt 
or  bill  of  lading,  when  issued  and  accepted  by 
the  shipper,  shall  state  tbe  true  value  of  his 
property;  and  In  order  to  circumvent  the 
perpetration  of  a  wrong  both  against  the 
carrier  and  the  public.  In  a  suit  for  damages 
for  the  loss  of  the  property,  it  conclusively 
presumes  such  is  the  case.  It  is  true  that, 
when  tbe  shipper  undervalues  his  property 
In  the  bill  of  lading  and  Is  held  to  that  valu- 
ation in  case  of  loss  resulting  from  the  negli- 
gence of  the  carrier,  the  latter  does  by  vir- 
tue of  that  stipulation  secure  partial  Immu- 
nity from  liability  for  its  negligence.  But 
such  consequences  are  only  incidental,  and 
are  not  contemplated  as  the  primary  object 
of  the  contract.  They  occur  only  when  the 
shipper  has  in  the  first  instance  made  a  false 
statement  There  is  an  obvions  distinction 
between  the  stipulations  sustained  in  the 
cases  referred  to  and  those  here  under  con- 
sideration. There  the  contracts  merely  at- 
tempted to  fix  the  value  of  tlie  property  to 
be  transported,  which  does  not  in  itself  meas- 
ure the  limit  of  liability  in  the  event  of  loss 
or  damage.  It  not  infrequently  happens  that 
there  are  other  and  special  damages  which 
far  exceed  the  value  of  the  property  and 
which  may  be  considered  In  determining  the 
full  amount  of  the  ultimate  recovery.  Such 
damages  were  not  controlled  or  attempted  to 
be  controlled  by  the  receipts  and  bills  of  lad- 
ing Involved  In  the  cases  cited.  Telegraph 
companies  not  being  required  to  file  their 
rates  with  the  Interstate  Commerce  Commis- 
sion for  Its  approval,  the  appellee  is  not  in  a 
position  to  claim  that  Its  rates  have  been  es- 
tablished by  law  and  that  to  allow  the  ap- 
pellant to  claim  a  sum  in  excess  of  $60  would 
be  according  him  an  illegal  advantage  over 
other  patrons  of  the  company.  Neither  is  It 
in  a  position  to  invoke  an  estoppel  against 
the  appellant,  as  was  done  in  the  railway  and, 
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express  cases  cited.  There  tbe  shipper  in 
legal  effect  declared  a  fact  to  be  true,  and 
upon  that  declaration  legal  rates  and  liabil- 
ities were  adjusted.  Here  there  Is  no  state- 
ment of  a  fact.  The  valuation  of  the  mes- 
sage can  be  regarded  as  nothing  more  than  a 
pledge  that  no  more  than  the  sum  named  will 
be  claimed  as  damages  in  the  event  tbe  mes- 
sage is  negligently  delayed  or  not  delivered. 
This  at  most  is  but  a  covenant  on  the  part  of 
the  sender,  and  not  the  statement  of  a  fact. 
The  liability  of  telegraph  companies  is  al- 
ways limited  to  such  damages  as  might  rea- 
sonably be  expected  to  result  from  the  condi- 
tions and  relations  of  which  they  have  no- 
tice. That  rule  relieves  such  companies  from 
consequences  resulting  from  conditions  of 
which  they  are  ignorant  or  about  which  they 
have  been  misled.  To  give  effect  to  the  stipu- 
lations here  relied  on  would  be  permitting  the 
appellee,  through  the  medium  of  a  low  rate, 
if  snch  a  rate  be  lower  than  ttiat  com- 
monly charged  for  death  messages  between 
the  same  points,  to  purchase  immunity  from 
the  consequences  of  misconduct  amounting  to 
a  tort.  We  therefore  conclude  that  the  stipu- 
lation is  void  and  should  have  been  so  held 
by  the  trial  court.  The  same  conclusion  was 
reached  by  the  Supreme  Court  of  Arkansas 
in  W.  U.  Tel.  Co.  v.  Compton,  169  S.  W.  946, 
recoitly  decided.  That  case,  however,  as  be- 
fore stated,  was  reversed  upon  other  grounds. 
[5]  We  are  further. of  the  opinion  that  the 
stipulation  here  under  consideration  is  void 


because  it  is  unreasonabla  Telegraph  com- 
panies are  agencies  for  the  rapid  transmis- 
sion of  messages  in  emergencies  which  do  not 
permit  the  slow  process  of  the  mails.  Such 
companies  are  frequently  employed  as  means 
of  communication  between  utter  strangers 
who  know  nothing  of  each  other's  situations 
or  surroundings.  To  require  the  sender  of  au 
Important  telegraphic  message,  under  such 
circumstances,  to  value  the  contract,  or,  in 
other  words,  to  fix  the  limitation  of  damages 
that  should  be  recoverable  by  any  of  the  par- 
ties interested  on  account  of  the  failure  of 
the  company  to  jwrfonu  Its  duty,  would  be 
to  demand  that  such  a  party  enter  upon  the 
most  uncertain  of  speculations.  To  even 
require  him,  as  a  condition  to  the  acceptance 
of  the  message,  to  fix  a  limitation  upon  his 
own  claim,  would  be  little  less  absurd  and 
unreasonable.  Tbe  public  have  a  right  to  de- 
mand the  carriage  of  messages  without  any 
such  limitation  whatever.  Yet  in  the  printed 
stipulations  on  the  message  offered  in  evi- 
dence as  a  sample  of  the  regulations  which 
have  been  adopted  by  the  appellee  no  such 
option  is  given  to  the  public.  Unless  the 
sender  in  every  instance  fixes  some  value  or 
limitation  upon  his  future  claim  for  damages, 
the  company  reserves  the  right  to  fix  It  for 
itself  at  a  sum  not  exceeding  $S0.  This  is 
an  arbitrary  denial  of  a  right  of  which  the 
public  cannot  be  deprived  in  such  a  manner. 
The  judgment  is  reversed  and  the  case  re- 
manded. 


Digitized  by 


Google 


Ky.) 


liOUISVILLE  ft  N.  R.  CO.  ▼.  JOHKSON'S  ADM'X 


847 


LOUISVILLE  &  N.  R.   CO.  v.  JOHNSON'S 
ADM'X. 


(Court  of  Appeals  of  Kentucky. 
1914.) 


Dec.  18. 


1.  Masteb  and  Scbvant  (f  137*)— INJUBX  to 
Sebvants— Neolioemce. 

A  railroad  company,  when  shunting  on 
tracks  in  railroad  yards  where  many  employ^ 
are  at  work,  must  anticipate  their  presence  on 
the  tracks  in  the  discbarge  of  their  duties  or  in 
going  to  or  from  their  work,  and  must  run  cars 
at  a  reasonable  speed  and  under  control,  and 
have  some  person  in  a  suitable  position  to  warn 
employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Si  269.  270.  273.  274,  277. 
278;   Dec.  Dig.  {  137.*] 

2.  Masteb  and  Scbvant  (t  187*)— Injubt  to 

SeBVANTS— XEGLiaENCE. 

The  same  degree  of  care  should  be  exercised 
in  the  movement  of  cars  and  engines  in  railroad 
yards  occupied  by  a  large  number  of  employes 
as  is  required  in  their  movement  in  populous 
communities,  except  that  employ^,  who  are 
themselves  charged  with  a  duty  of  looking  out 
for  the  movement  of  engines  and  trains,  are  not 
entitled  to  this  protection,  but  where  employ^ 
are  not  specially  charged  with  the  duty  of  look- 
ing out  for  engines  and  trains,  the  railroad  com- 
pany must  exercise  reasonable  care  to  protect 
them  from  injury,  whether  the  injured  employ^ 
is  directly  engaged  at  his  work,  or  is  moving 
about  in  the  yards  not  immediately  connected 
with  his  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  269,  270,  273,  274,  277, 
278;   Dec  Dig.  |l87.*] 

3.  Masteb  and  Sebvant  (J  150*)— Injubt  to 
Servants— Neolioknck. 

Where  a  section  crew  had  been  directed  by 
the  foreman  to  go  behind  or  in  front  of  or  be- 
tween cars  to  relieve  their  bladders,  or  it  was 
customary  for  the  men  so  to  do,  and  the  custom 
was  known  to  the  foreman,  and  the  foreman 
knew  that  a  member  of  the  crew  had  gone  l>e- 
tween  cars  for  that  purpose,  and  he  saw,  or  in 
the  exercise  of  ordinary  care  could  have  seen, 
an  approaching  car  in  time  to  have  given  warn- 
ing, it  was  his  duty  to  ezerdae  ordinary  care 
to  warn  the  member  of  the  danger  he  was  in, 
and  on  bis  failure  to  do  so  the  railroad  company 
was  liable  for  injury  to  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §S  207,  290-302,  305-307; 
Dec.  Dig.  i  IBO.*] 

-J.  Death  (J  96*)— Federal  Emflotebs'  Li- 
ABium  Act— Mbabubk  of  Davaoes. 

The  damages  reeoverable  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908,  a 
149,  36  Stat  66  [U.  S.  Comp.  St.  1913,  » 
8657-8665])  are  such  as  will  compensate  his 
surviving  relatives  for  actual  pecuniary  loss 
from  his  death,  to  be  apportioned  among  them 
according  to  the  loss  of  each. 

[Ed.  Note.— For  other  cases,  see  Death.  Ctnt. 
liig.  S§  108,  109, 111-116, 120;  Dec  Dig.  {95.*] 

6.  Masteb  ard  SebVant  (|  213*]b— Injtjbt  to 
Sebvant— Liabiutt. 

Where  a  switchman  in  railroad  yards  was 
standing  between  box  cars  and  could  not  be  seen 
by  a  brakeman  on  cars  moving  on  the  same 
track,  ike  switchman  assumed  the  risk  of  in- 
jury by  tiie  movement  of  the  other  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |«  559-564;  Dec  Dig.  § 
213.*1 


6.  Mastbb  and  Skbvant  ({  250^,  New,  -roL  15 
Key-No.  Series)— Death  of  Sebvant— Fed - 

BBAL    EMPLOYEKS'    LIABILITY    AOT— ACTIONS 

in  State  Coubts. 

State  courts  in  administering  the  federal 
Employers'  Liability  Act  vriil  follow  the  prac- 
tice and  procedure  in  the  trial  of  common-law 
actions  generally,  except  in  so  far  as  modified 
by  the  act. 

7.  Masteb  and  Sebvant  (jl  284*)— Death  of 
'  Sebtant— Fedebal  Emflotebs'   Liabiutt 

Act— Nequoenob— Question  roB  Jubt. 
In  an  action  under  the  federal  Employers' 
Liability  Act  for  the  death  of  a  railroad  em- 
ploy6,  evidence  will  be  sufficient  to  take  the 
case  to  the  jury  where  it  would  have  been  suffi- 
cient if  the  action  had  been  brought  under  the 
state  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fj  1000-1090,  1092-1132; 
Dec.  Dig.  {  284.*] 

8.  Tbial  (( 139*)— Evidence— SuBinssiojr  of 
Issue  to  Jubt-" Scintilla  Rule." 

A  common-law  case  must  be  submitted  to 
the  jury  where  there  is  evidence  conducing  to 
support  the  petition,  though  the  weight  of  the 
evidence,  both  materially  and  in  probative  value, 
may  be  with  defendant,  but  where,  admitting 
plaintiff's  evidence  and  every  fair  inference  rea- 
sonably deducible  therefrom  to  be  true,  he  has 
failed  to  make  out  a  case,  the  court  should  di- 
rect a  verdict,  the  "scintUla  rule,"  as  applied 
in  practice,  meaning  that  when  there  is  some 
evidence  to  support  plaintiff's  case,  the  court 
cannot  determine  its  weight  or  sufficiency,  but 
must  submit  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dte.^H  332,  333,  338-341,  868;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  ScintUla  of  Evidence.] 

9.  Evidence  (j  539%*)— Opinion  Evidence- 
Competency  of  Witness. 

One  who  from  experience  or  observation  is 
qualified  to  describe  unusual  speed  of  railroad 
cars,  or  the  condition  of  rails,  may  testify  that 
a  car  was  running  at  an  unusual  speed,  and 
may  describe  the  slippery  condition  of  the  rails 
on  account  of  rain. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2350-2352;    Dec.  Dig.  §  530%.*] 

10.  Evidence  (S  185*)— Best  and  Seoondabt 
Evidence— Foundation  fob  Secondaby 
Evidence. 

A  party  desiring  to  introduce  evidence  of 
written  rules  promulgated  by  the  adverse  party 
must  give  notice  to  produce  a  copy  for  use  on 
the  trial,  and  only  on  the  failure  so  to  do  may 
the  contents  of  the  rules  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  |g  642-660;   Dec  Dig.  |  185.*] 

Appeal  from  Clrcnlt  Conrt,  Rockcastle 
County. 

Action  by  John  H.  Johnson's  Administra- 
trix against  the  Lonlsrille  &  Nashville  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new 
trial  ordered. 

B.  D.  Warfleld,  of  Louisville,  J.  W.  Alcorn, 
of  Stanford,  and  J.  W.  Brown,  of  Mt.  Vernon, 
for  appellant.  0.  C.  Williams  and  L.  W. 
Bethurum,  both  of  Mt  Vernon,  and  Chapeze 
&  Crawford,  of  Louisville,  for  appellee. 

CARROLL,  J.  In  this  suit,  brought  under 
the  federal  Employers'  Liability  Act,  by  the 
administratrix  of  John  H.  Johnson,  to  recover 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes' 
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damages,  for  bis  death,  alleged  to  have  been 
caused  by  the  negligence  of  the  appellant  rail- 
road company,  there  was  a  verdict  and  Judg- 
ment for  $5,000. 

Several  questions  are  raised  by  coonsel  for 
appellant  that  we  do  not  think  It  necessary 
to  consider  In  this  opinion,  as  it  Is  not  prob- 
able they  will  occur  on  a  retrial  of  the  case, 
and  so  we  will  go  at  once  to  the  principal 
grounds  relied  on  for  reversal,  which  are  that 
the  trial  court  erred  In  refusing  to  direct  a 
verdict  for  the  railroad  company  and  in  giv- 
ing instmctions. 

The  facts  developed  by  the  evidence,  and 
about  which  there  is  no  material  dispute,  are, 
in  substance,  these:  The  railroad  company, 
at  the  time  Johnson  came  to  his  death,  was 
engaged  In  interstate  commerce,  and  Johnson 
was  employed  by  It  In  such  commerce.  He 
was  a  section  hand  or  trackman,  engaged 
with  &  crew  of  men  in  repairing  the  track 
in  the  yards  of  the  railroad  company  at 
East  Louisville,  Ky.  These  yards  are  occu- 
pied by  a  large  number  of  tracks,  used  by 
the  company,  some  of  the  witnesses  estimat- 
ing the  number  of  tracks  at  26,  and  others  at 
60  or  76.  These  tracks  were  used  for  pur^ 
poses  connected  with  the  movement  of  cars 
and  the  making  up  of  trains;  and  there  was 
employed  by  the  company,  In  and  about  these 
yards  in  various  duties  concerning  the  repair 
of  tracks  and  cars  and  the  movement  of 
trains,  from  300  to  600  men.  The  duties  In 
which  these  men  were  engaged  required  them 
to  be  at  different  parts  of  the  yard,  and  they 
w^re  constantly  crossing  and  recrossing  these 
■  tracks. 

On  the  day  Johnson  was  killed  he  was  en- 
gaged, as  one  of  a  crew  of  men,  in  repairing 
what  is  known  as  track  No.  9  in  these  yards. 
Running  parallel  with  track  No.  9  was  track 
No.  8,  and  on  track  No.  8,  at  or  near  the  place 
where  this  gang  of  men  was  working,  there 
stood  an  open  box  car.  Shortly  before  John- 
son was  killed  It  commenced  raining,  and  the 
men  went  into  this  car  to  get  oat  of  the  rain. 
After  remaining  in  the  car  a  short  while  they 
were  directed  by  the  foreman  to  go  to  work, 
and  all  of  them  left  the  car  for  this  purpose. 
Immediately  after  leaving  the  car,  Johnson, 
while  standing  urinating  on  track  No.  8,  was 
struck  and  killed  by  the  movement  of  cars  on 
this  track.  At  this  point  the  evidence  diverg- 
es and  conflicts.  The  evidence  for  the  plain- 
tiff tended  to  show  that  the  foreman  of  the 
crew  with  which  Johnson  was  working  had 
directed  or  requested  the  men  not  to  go  to  a 
closet,  which  was  some  300  or  400  yards  dis- 
tant, when  they  wanted  to  urinate  but  to  go 
behind  or  in  front  of  cars  standing  near  by, 
in  order  to  save  the  time  that  would  be  re- 
quired to  go  to  the  closet;  and  it  was  fur- 
ther shown  that  it  was  usual  and  customary 
for  the  men  to  do  this,  and  that  this  custom 
and  usage  was  known,  not  only  by  the  fore- 
men of  section  crews,  but  by  all  the  men  oper- 
ating and  controlling  the  movement  of  cars 


in  the  yards.  It  further  appears  from  this 
evidence  that  when  the  men  left  the  car  to 
go  to  .work,  Johnson  and  the  foreman  walked 
together  from  the  door  of  the  car  out  of 
which  they  had  come  in  a  northerly  direction 
between  tracks  Nos.  8-  and  9  until  they  reach- 
ed the  north  end  of  the  car,  when  Johnson  left 
the  foreman  and  went  to  the  north  end  of 
this  car  with  his  face  toward  the  car  and 
his  back  toward  the  north,  for  the  purpose 
of  urinating,  the  foreman  continuing  in  a 
northerly  direction  between  the  two  tracks, 
and  that  at  this  time  there  were  no  cars  on 
track  No.  8  north  of  the  car  in  front  of  which 
Johnson  was  standing;  that  when  Johnson 
had  been  standing  in  this  way  for  a  few  mo- 
ments a  coal  car  that  had  been  disconnected 
from  the  engine  some  distance  from  where 
Johnson  was,  by  the  method  known  as  a  "run- 
ning switdi,"  came  down  on  track  Nb.  8  from 
the  north  and  collided  with  the  car  at  the 
end  of  which  Johnson  was  standing;  that  he 
was  caught  In  this  collision  and  killed  al- 
most instantly;  that  there  was  no  person  on 
this  coal  car  to  give  warning  of  its  approach 
or  presence  or  to  control  Its  movements;  and 
that  it  was  running  at  a  speed  of  about  20 
mUes  an  hour  when  it  struck  the  car  in  front 
of  which  Johnson  was  standing.  These  wit- 
nesses further  said  that  when  the  rapidly 
moving  coal  car  struck  the  standing  car  it 
made  a  great  noise,  and  the  force  was  such 
as  to  lift  the  end  of  the  standing  car  from 
the  track  and  drive  it  forward  some  distance. 
It  was  further  shown  by  plaintiff's  evidence 
that  It  was  usual  and  customary,  in  moving 
cars  as  this  coal  car  was  moved,  to  have  some 
person  on  the  front  end  of  the  car  for  the 
purpose  of  giving  warning  of  Its  approach 
and  to  control,  if  necessary,  its  movements 
and  the  rules  of  the  company  so  provided, 
and,  further,  the  custom  of  the  foreman  of 
the  gang  of  men  to  keep  a  lookout  for  moving 
cars  like  this  and  warn  the  men  of  their  ap- 
proach, and  that  the  foreman  who  was  walk- 
ing with  Johnson  when  Johnson  left  him  to 
go  in  front  of  the  car  continued  walking  north 
between  tracks  8  and  9  and  was  passed  by 
this  coal  car  when  it  was  about  30  yards  from 
where  Johnson  was  standing,  but  that  he  did 
not  give  Johnson  any  warning  of  Its  ap- 
proach. The  evidence  in  behalf  of  the  rail* 
road  company  tended  to  show  that  a  urinal  or 
closet  had  been  provided  for  the  use  of  the 
sectionmen  and  other  employes  and  that  it 
was  not  usual  or  customary  for  the  aectiaa- 
men  to  go  between  or  In  front  or  behind 
standing  cars  for  the  purpose  of  urinating, 
nor  were  they  requested  or  directed  so  to  do 
by  the  foreman;  that  there  was  standing  on 
track  No.  8,  when  the  men  came  out  of  the 
car  into  which  they  had  gone  to  get  out  of 
the  rain,  several  box  cars,  some  of  them  con- 
pled  together  and  others  standing  several  feet 
apart,  and  that  Johnson,  for  the  purpose  of 
urinating,  went  between  these  box  cars,  and 
his  view  of  the  north  end  of  trade  No.  8  was 
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obstructed  by  the  box  car.  standing  between 
him  and  the  north  end  of  this  track,  and  like- 
wise this  box  car  hid  Johnson  from  the  view 
of  any  person  on  the  north  end  of  this  track ; 
that  while  he  was  thus  standing  between 
these  box  cars,  a  cut  of  cars  was  shunted  In 
on  track  No.  8  from  the  track  with  which  It 
connected,  by  the  method  known  as  a  "run- 
ning switch,"  and  that  these  cars  so  shunted 
in,  after  they  were  cut  loose  from  the  engine, 
moved  south  on  track  No.  8,  toward  the  cars 
between  which -Johnson  was  standing,  at  a 
speed  of  from  four  to  six  miles  an  hour;  that 
there  was  on  the  front  car  of  this  cut  of  cars 
a  brakeman  stationed  at  the  brake  for  the 
purpose  of  warning  persona  of  the  approach 
of  the  cut  of  cars,  and  to  control  their  move- 
ments, which  he  could  have  done  by  the  ap- 
plication of  the  brake  had  It  become  neces- 
sary; that  when  this  cut  of  cars  struck  the 
box  car.  It  pushed  the  box  cars  a  short  dis- 
tance, and  Johnson  was  killed  by  being  crush- 
ed by  the  two  box  cars  between  which  be  was 
standing;  that  the  brakeman  on  the  cut  of 
cars  did  not  know  that  Johnson  was  stand- 
ing between  the  cars,  nor  did  the  section 
foreman  know  that  be  was  there. 

It  will  thus  be  seen  that,  according  to  the 
evidence  for  the  railroad  company.  It  was 
not  guilty  of  any  act  of  negligence  that  caus- 
ed or  contributed  to  the  death  of  Johnson,  as 
under  Its  evidence  the  cut  of  cars  that  came 
in  on  track  No.  8  was  under  control,  running 
at  a  slow  rate  of  speed  and  in  charge  of  a 
brakeman  In  a  position  to  give  warning  of 
Its  approach,  while  Johnson  was  between 
standing  cars  where  he  could  not  be  seen  by 
the  brakeman.  On  the  other  hand,  the  evi- 
dence for  the  plalntifF  mad^  out  a  case  of 
negligence  entitling  the  Jury  to  determine 
the  issue  and  award  damages. 

With  the  evidence  In  the  condition  stated 
the  court  gave  to  the  Jury  seven  instructions. 
Instruction  No.  1  reads: 

"If  yon  believe  from  the  evidence  in  this  case 
that  the  defendant  caused,  suffered,  or  permitted 
a  cut  of  cars  to  run  over  the  defendant's  track 
at  the  time  and  place  mentioned  In  the  evidence, 
without  any  person  or  persons  in  a  position  on 
said  cut  of  cars  to  maintain  a  lookout  and  tdtve 
warning  of  their  approach,  and  to  control  their 
movements,  and  that  said  cars  ran  over  and 
against  the  deceased,  Johnson,  and  killed  him, 
by  reason  of  said  failure  to  have  a  person  or 
persons  in  a  position  on  said  cars  to  give  warn- 
ing of  the  approacli  and  control  their  move- 
ments, and  but  for  such  failure  the  accident 
would  not  have  occurred,  then  this  is  negligence, 
and  you  should  find  for  the  plaintiff." 

In  Instruction  No.  2  the  Jury  were  told.  In 
substance,  that  if  they  believed  from  the  evi- 
dence that  Johnson  stepped  behind  a  box 
car  to  urinate.  In  the  presence  of  the  fore- 
man, and  that  It  was  the  custom  of  the  sec- 
tlonmen  so  to  do,  or  that  In  so  doing  he  was 
acting  under  the  orders  of  the  foreman,  and 
that  while  In  the  act  of  urinating,  a  cut  of 
cars  ran  upon  him,  inflicting  Injuries  from 
which  he  died,  and  the  foreman  negligently 
failed  to  ascertain  the  approach  of  the  cars 
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or  to  give  notice  to  Johnson  of  their  ap- 
proach. If  it  was  reasonably  within  his  pow- 
er to  do  so  without  endangering  his  own 
life,  they  should  find  for  the  plaintiff.  They 
were  further  told  that,  unless  they  believed, 
that  the  death  of  Johnson  was  brought  about 
by  the  state  of  facts  set  out  in  instructions 
1  and  2,  they  should  find  for  the  defendant. 

Instruction  No.  4  submitted  the  measure  of 
damages  allowable  under  the  federal  Employ- 
ers' Liability  Act. 

Instruction  No.  5  was  on  the  subject  of 
the  contributory  negligence  of  Johnson,  and 
In  instruction  No.  6  the  Jury  were  told  that: 

"If  you  believe  from  the  evidence  that  deced- 
ent, when  he  received  his  injuries,  and  was  kill- 
ed, was  between  two  box  cars,  then  yoo  will 
find  for  the  defendant." 

In  the  other  instructions  negligence  and 
ordinary  care  were  defined,  and  directions 
given  as  to  the  verdict  if  it  was  for  the 
plaintiff. 

It  will  be  observed  that  under  instruction 
No.  1  the  Jury  was  directed  to  find  for  the 
plaintiff  if  they  believed  his  death  was  . 
brought  about  by  the  act  of  the  company  in 
permitting  a  cut  of  cars  to  run  without  any 
person  In  a  position  on  the  carq  to  maintain 
a  lookout  and  give  warning  of  their  ap- 
proach. In  giving  this  instruction  the  court 
evidently  had  in  mind  the  evidence  of  the 
plaintiff  to  the  effect  that  .Johnson  was 
standing  at  the  north  end  of  the  car  on  track 
No.  8  in  a  position  where  he  could  be  seen 
and  warned  by  a  person  on  the  front  end  of 
the  cut  of  cars  shunted  In  on  this  track.  In 
instruction  No.  6  the  court  submitted  the 
company's  theory  of  the  case  that  Johnson 
was  standing  between  two  box  cars  hidden 
from  view,  and  consequently  there  should 
be  a  verdict  for  the  defendant 

[1]  In  yards  like  the  one  here  in  question, 
occupied  by  a  large  number  of  employes  mov- 
ing about  in  the  performance  of  their  various 
labors,  we  think  it  was  the  duty  of  the  rail- 
road company,  when  it  shunted  the  cut  of 
cars  or  a  single  car  In  on  track  No.  8,  to  have 
a  person  on  the  forward  end  of  the  front 
car  for  the  purpose  of  giving  watning  of  Its 
approach  and  to  control  its  movement,  and 
that  it  should  have  been  run  at  such  a  rate 
of  speed  as  to  enable  the  person  in  charge 
to  give  effective  notice  of  Its  presence  to  any 
person  on  the  track.  Therefore  In  place  of 
instruction  No.  1,  the  Jury  should  have  been 
Instructed,  in  substance,  that  if  they  believed 
from  the  evidence  that  the  tracks  and  yards 
were  used  by  so  large  a  number  of  employes 
as  that  the  railroad  company.  In  the  exercise 
of  ordinary  care  in  the  movements  of  its 
cars  and  engines,  should  have  anticipated  the 
presence  of  employes  on  the  tracks  in  the 
discharge  of  their  duties,  or  standing  or  mov- 
ing about  in  the  yards  or  going  to  and  from 
their  work,  it  was  the  duty  of  the  company. 
In  the  movement  of  the  cut  of  cars  mentioned 
in  the  evidence,  to  run  them  at  a  reasonable 
speed,  have  them  under  control,  and  have 
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some  person  in  a  suitable  position  to  warn 
employes  of  their  approach,  and  If  they  be- 
lleved  from  the  evidence  that  the  company 
failed  to  perform  these  duties,  or  any  of 
them,  and  further  believed  from  the  evidence 
that  Johnson  was  in  a  position  where  he 
could  have  been  seen  by  a  brakeraan,  if  there 
had  been  one  on  the  front  end  of  the  cut  of 
cars,  in  time  to  have  averted,  by  the  exercise 
of  ordinary  care,  the  injury  to  him,  they 
should  find  for  the  plaintiff. 

This  view  of  the  duty  of  a  railroad  com- 
pany in  the  movement  of  its  cars  and  en- 
gines in  yards  occupied  by  such  a  number  of 
employes  as  to  put  upon  the  company,  in  the 
movement  of  its  cars  and  engines,  the  duty 
of  antldpatlng  their  presence  upon  the  track, 
and  of  exercising  ordinary  care  to  prevent 
injury  to  them,  iB,  we  think,  well  supported 
by  the  opinions  of  this  court  in  cases  aris- 
ing under  states  of  fact  such  as  were  shown 
to  exist  by  the  evidence  in  this  case. 

Thus  in  L.  &  N.  B.  R.  Co.  y.  Lowe,  118  Ky. 
260, 80  S.  W.  768, 26  Ky.  Law  Rep.  2317, 65  L. 
R.  A.  122,  it  appears  from  the  opinion  that 
Lowe  was  an  assistant  inspector  of  trains  in 
the  yards  of  the  railroad  company  at  Lebanon 
Junction,  and  that  while  In  the  discharge  of 
his  duties  as  such  inspector,  be  was  struck 
by  a  backing  engine,  the  tender  of  which 
had  been  piled  so  high  with  coal  as  to  ob- 
struct the  engineer's  view  of  the  track  in 
front  of  the  moving  engine,  and  that  no 
warning  was  given  of  its  approach  by  ring- 
ing the  bell  or  sounding  the  whistle.  Under 
this  evidence  it  was  Insisted  on  behalf  of 
the  company  that  it  did  not  owe  Lowe  the 
duty  of  keeping  a  lookout  or  giving  him 
wamiAg.of  the  approach  of  the  engine,  but 
the  court  rejected  this  view,  and  in  the 
course  of  the  opinion,  after  quoting  with  ap- 
proval a  number  of  cases  pointing  out  the 
measure  of  care  railroad  companies  are  re- 
quired to  exercise  in  the  movement  of  cars 
and  eqgines  at  places  where  the  presence  of 
persons  on  the  track  must  be  anticipated, 
said: 

"In  towns  and  cities  where  the  presence  of 
persons  on  the  track  of  the  railroad  may  be 
rightfully  anticipated,  a  due  regard  for  human 
life  requires  that  a  lookout  should  be  maintain- 
ed in  the  operation  of  enftines  and  trains.  This 
has  been  often  declared.  The  place  where  the  in- 
jury sued  for  occurred  was  in  a  town,  and  at  a 
place  which  was  used,  not  only  by  the  numerous 
employ^  of  appellant,  but  by  other  persons, 
in  pasBlng  from  the  station  to  the  coalyaids, 
and  from  one  portion  of  the  town  to  another. 
The  presence  of  persons  on  or  about  the  track 
at  the  point  where  the  Injury  occurred  should 
reasonably  have  been  anticipated,  and  it  was  in- 
cumbent on  those  operating  the  engine  in  ques- 
tion to  keep  a  lookout" 

In  Shelby's  Adm'r  v.  Cincinnati  R.  R.,  83 
Ky.  224,  3  S.  W.  157,  8  Ky.  Law  Rep.  928; 
Conley's  Adm'r  v.  Cincinnati  R.  R.,  89  Ky. 
402,  12  S.  W.  764,  11  Ky.  Law  Rep.  602;  L. 
&  N.  R.  R.  v.  Potts,  02  Ky.  30,  17  S.  W.  185, 
13  Ky.  Law  Rep.  344;  Barber. v.  Cincinnati 
R.  R.,  21  &  W.  340.  14  Ky.  Law  Rep.  869; 


Cason's  Adm'r  t.  Covington  B.  R.  Co.,  83  S. 
W.  19,  29  Ky.  Law  Rep.  352 ;  L.  &  N.  R.  R. 
V.  Bays'  Adm'r,  142  Ky.  400,  134  S.  W,  450, 
34  L.  R.  A.  (N.  S.)  678;  O.,  N.  O.  Se  T.  P.  By. 
Co.  V.  Mullane's  Adm'r,  151  Ky.  499,  152  S. 
W.  055;  C,  N.  O.  ft  T.  P.  By.  t.  Ackerman, 
148  Ky.  435,  146  S.  W.  1118— and  in  many 
other  cases  the  rule  has  been  distinctly  an- 
nounced and  uniformly  adhered  to  by  this 
court  that  In  places  where  the  presence  of 
persons  on  railroad  tracks  must,  in  the  ex- 
ercise of  ordinary  care,  be  anticipated.  It  la 
the  duty  of  the  railroad  company.  In  the 
movement  of  its  cars  and  engines,  to  keep 
a  lookout,  observe  a  reasonable  rate  of  speed, 
and  have  some  person  id  a  position  where 
he  can  control  the  movement  of  the  can  or 
engines. 

[2]  The  argument,  however.  Is  made  that 
in  this  line  of  cases,  and  others  presenting 
like  states  of  fact,  the  rule  of  care  stated 
was  laid  down  as  to  persons  not  employte 
who  were  injured  at  highway  crossingti,  or 
In  cities  or  towns  or  populous  communities,  or 
as  to  employes  who  were  engaged  In  work 
requiring  their  attention  and  presence  on  or 
about  the  track  occupied  by  the  moving  car 
or  engine  that  caused  the  Injury  complained 
of,  and  so  is  not  applicable  to  the  facta  of 
this  case.  Generally  speaking  this  is  trae 
of  this  line  of  cases,  but  we  are  unable  to 
perceive  any  good  reason  why  this  humane 
and  wholesome  rule,  established  for  the  pro- 
tection of  life  and  limb,  should  not  be  ex- 
tended to  embrace  employes  in  yards  where 
such  a  number  of  employes  are  engaged  as 
to  put  upon  the  company  the  duty  of  antici- 
pating their  presence  upon  the  tracks.  Ttiere 
is  no  reason  why  the  same  degree  of  care 
should  not  be  exercised  in  the  movement  of 
cars  and  engines  in  such  yards  as  Is  requir- 
ed in  their  movement  in  populous  communi- 
ties or  in  towns  and  cities,  except,  of  course, 
that  employes  who  are  themselves  charged 
with  the  duty  of  looking  out  for  the  move- 
ment of  engines  and  cars  are  not  entitled  to 
this  protection.  C,  N.  O.  &  T.  P.  R.  R.  Co. 
V.  Swann,  160  Ky.  468,  169  S.  W.  886.  Bat 
in  all  yards  like  the  one  where  Johnson 
was  killed,  there  are  numbers  of  employes 
who  are  not  especially  charged  with  the  duty 
of  keeping  an  eye  on  the  movements  of  cars 
and  engines  for  the  protection  of  other  per- 
sons or  property,  and  as  to  this  class  of  em- 
ployes the  railroad  company  is  under  a  duty 
to  exercise  the  care  Indicated  to'  protect 
them  from  Injury ;  and  tbla  la  so  whether 
the  injured  employe  belonging  to  this  class  is 
directly  engaged  at  hia  work  or  la  standing 
or  moving  about  in  the  yards  on  some  mat- 
ter not  immediately  connected  wlHi  his  work, 
because  all  of  the  employes  in  the  yards,  with 
the  exception  of  those  noted,  have  the  right 
to  depend  upon  the  company  exercising  the 
measure  of  care  we  have  laid  down  and  to 
govern  themselves  accordingly. 

It  is  said,  however,  that  this  la  a  d^tarture 
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from  the  rule  announced  by  this  court  in 
L.  &  N.  R.  K.  V.  Hocker,  111  Ky.  707,  64  S.  W. 
638,  65  S.  W.  119,  23  Ky.  Law  Bep.  982,  1274. 
In  that  case  Hocker,  a  telegraph  operator,  lo- 
cated in  a  yard  of  the  company  at  Latonia, 
was  injured  when  a  cut  of  cars  ran  against 
two  coupled  cars  between  which  be  was  stand- 
ing urinating.  In  holding  that  the  company 
was  not  liable,  this  court  put  its  decision  upon 
the  ground  that  Hocker  went  between  these 
cars  for  his  own  couTenience,  and  not  in 
the  discharge  of  any  duty  that  he  owed  to 
the  company,  and  really  occupied  the  atti- 
tude of  a  trespasser,  saying: 

"The  law  is  well  settled,  both  in  this  state 
and  elsewhere,  that  a  railroad  company  is  not 
under  obligation,  in  moving  its  engines  and 
cars  in  its  own  switchyard,  to  take  special  pre- 
cautions or  give  special  warnings  to  avoid  in- 
juring any  unauthorized  person  who  may,  for 
bia  own  convenience,  go  therein,  until  the  pres- 
ence of  such  person  in  a  situation  of  danger  lus 
been  discovered." 

In  that  case  it  does  not  appear  that  there 
was  any  evidence  of  the  number  of  employes 
who  used  the  yard,  nor  did  the  court  un- 
dertake to  lay  down  any  general  rule  to  be 
observed  by  the  company,  in  the  movement  of 
its  cars  and  engines,  for  the  protection  of 
employes.  The  law  was  announced  with  ref- 
erence to  the  particular  facts  of  that  case; 
and,  as  the  record  we  have  develops  a  very 
different  state  of^acts  from  those  appearing 
in  the  Hocker  Case,  we  do  not  regard  it  as 
controlling  our  decision  in  this  case. 

The  cases  of  Age's  Adm'r  v.  L.  &  N.  R.  B., 
148  Ky.  219,  146  S.  W.  412,  li.  4  N.  R.  R. 
V.  Hunt's  Adm'r,  142  Ky.  778,  135  S.  W.  288, 
Blankenshlp's  Adm'r  v.  N.  &  W.  R.  Co.,  147 
Ky.  260,  143  S.  W.  995,  and  C,  N.  O.  ft  T. 
P.  By.  Co.  V.  Harrod's  Adm'r,  132  Ky.  445, 
115  S.  W.  699,  are  also  relied  on  by  counsel 
for  the  railroad  company,  but  the  case  we 
have  is,  on  the  facts,  readily  distinguishable 
from  tills  line  of  cases,  and  we  think  the 
instruction  we  have  indicated  should,  on  an- 
other trial,  be  given  in  lieu  of  instruction 
Na  1. 

[3]  In  lien  of  instruction  No.  2  the  Jury 
should  have  been  told,  in  substance,  that  if 
they  believe  from  the  evidence  that  the  sec- 
tion crew  with  which  Johnson  was  working 
bad  been  directed  or  requested  by  the  fore- 
man to  go  behind  or  in  front  of  or  l>etween 
cars  for  the  purpose  of  urinating,  or  that  it 
was  usual  and  customary  for  sectionmen  to 
do  this,  and  this  usage  or  custom  was  known 
to  the  foreman  of  Johnson's  crew,  and  the 
foreman  of  this  crew  knew  that  Johnson 
had  gone  in  front  of  or  between  cars  for  the 
purpose  of  urinating,  and  he  saw,  or,  in  the 
exercise  of  ordinary  care,  could  have  seen 
the  approaching  car,  or  cut  of  cars,  in  time 
to  have  given  warning.  It  was  his  duty  to 
exercise  ordinary  care  to  warn  Johnson  of 
the  danger  he  was  in,  and  if  he  failed  to  give 
such  warning,  the  Jury  should  find  for  the 
plaintifr. 
The  court  should  also  give  for  the  defend- 


ant the  converse  of  instructions  Nos.  1  and  2. 

[4]  On  the  measure  of  damages,  in  lieu  of 
instructions  Nos.  4  and  5,  the  court  should 
give  the  approved  Instruction  in  cases  arising 
under  the  federal  Employers'  Liability  Act 
C.  &  O.  Ry.  Co.  V.  Dwyer,  157  Ky.  590,  163  S. 
W.752;  Michigan  C.  B.  Ca  v.  Vreeland,  227 
IT.  S.  59,  33  Sup.  Ct.  192,  67  L.  Ed.  417,  Ann. 
Cas.  1914C,  176;  American  R.  Co.  v.  Didrick- 
sen,  227  U.  S.  145,  33  Sup.  Ct  224,  57  L.  Ed. 
456. 

If  the  plaintiff's  theory  of  the  case  as 
supported  by  the  evidence  is  correct,  the  neg- 
ligence of  the  raUroad  company  was  the  sole 
cause  of  Johnson's  death,  and  if  the  com- 
pany's theory  supported  by  Its  evidence  is 
correct,  the  act  of  Johnson  in  going  between 
the  cars  was  the  proximate  cause  of  his  in- 
jury and  death,  and  this  view  is  fully  pre- 
sented in  instruction  No.  6  directed  to  be  given. 
If,  however,  the  company  asks  an  instruction 
in  the  ordinary  form  on  the  subject  of  con- 
tributory negligence.  It  may  be  given.  ' 

[5]  Under  the  railroad  company's  theory 
of  the  case,  Johnson  was  standing  between 
two  box  cars,  where  he  could  not  be  seen  by 
the  brakeman  who  its  evidence  showed  was 
on  the  cut  of  cars,  and  if  this  was  true,  of 
course  the  brakeman,  if  one  was  there,  could 
not  have  given  Johnson  warning  to  get  out 
of  the  way  or  have  averted  the  Injury.  The 
company  had  the  right  to  put  cars  in  on  this 
track  and  to  push  them  against  other  cars 
standing  on  the  track,  and  so  an  employ^ 
situated  as  the  company  says  Johnson  was 
assumed  the  risk  of  being  injured  by  the 
movement  of  other  cars. 

The  case  of  C,  N.  O.  &  T.  P.  R.  Co.  v. 
Helm,  149  Ky.  340,  148  S.  W.  25,  presented 
such  a  state  of  facts.  Helm  when  injured 
was  between  cars  and  could  not  be  seen,  and 
In  holding  that  there  could  be  no  recovery, 
we  said: 

"We  have  held  in  a  number  of  cases  that  cars 
should  not  be  turned  loose  with  no  one  upon 
them  to  keep  a  lookout  or  to  control  their  move- 
ment, in  yards  where  the  presence  of  persons 
on  the  track  may  be  anticipated.  But,  in  this 
case,  if  a  person  had  been  on  the  car  keeping  a 
lookout,  he  would  not  have  been  able  to  see 
Helm,  who  was  between  the  second  and  third 
car  standing  on  the  house  track,  for  be  was 
completely  shut  out  from  all  view  by  the  cars 
between  which  he  was  standing.  A  lookout 
would  have  been  wholly  unavailing  as  to  him, 
and  be,  therefore,  cannot  complain  that  a  look- 
out was  not  mautained.  The  switching  crew 
were  using  the  bouse  track  and  had  a  right  to 
use  it  They  had  a  right  to  run  the  car  they 
returned  to  that  track,  against  the  cars  stand- 
ing on  the  track,  as  they  had  no  reason  to  an- 
ticipate that  any  one  would  be  on  the  cars. 
Helm  had  concealed  himself  between  the  cars 
and  intentionally  kept  the  persons  in  charge  of 
the  yards  in  ignorance  of  his  whereabouts  and 
of  what  he  was  doing.  There  cannot  therefore 
be  any  recovery  against  the  company  on  the 
ground  that  the  car  was  run  against  the  other 
car." 

I^  however,  the  foreman  knew  Johnson 
was  between  these  cars  and  knew,  or  in  the 
exercise  of  ordinary  care  could  have  known. 


Digitized  by 


Google 


852 


171  SOUTHWESTERN  REPORTEB 


(Ky. 


of  the  approach  of  the  moTlng  cut  of  cars 
In  time  to  have  warned  Johnson  of  the  dan- 
ger, there  should  be  a  verdict  for  the  plain- 
tiff, because  under  the  evidence  for  the  plain- 
tiff it  was  not  only  usual  and  customary  for 
employes  to  go  between  cars  as  Johnson  dld> 
as  the  foreman  well  knew,  but  they  were  di- 
rected and  requested  so  to  do  by  the  foreman. 
So  that  In  lieu  of  Instruction  No.  6  the  jury 
should  be  told,  in  substance,  that  if  they  be- 
lieve from  the  evidence  that  when  Johnson 
was  killed  he  was  standing  between  two  box 
ears/  where  he  would  be  concealed  from  the 
view  of  a  brakeman  In  charge  of  the  cut  of 
cars,  they  should  find  for  the  defendant,  un- 
less they  believed  that  it  was  usual  and  cus- 
tomary, and  80  known  to  be  by  the  foreman 
of  Johnson,  for  employes  to  go  between  cars 
for  the  purpose  of  urinating,  or  that  they 
were  directed  or  requested  so  to  do  by  the 
foreman,  and  the  foreman  knew  where  John- 
son was  and  knew,  or  in  the  exercise  of  ordi- 
nary care  could  have  known,  of  the  approach 
of  the  cut  of  cars  In  time  to  have  warned 
Johnson  of  the  danger,  and  If  they  so  believ- 
ed they  should  find  for  the  plaintiff. 

[6]  It  Is  further  contended  by  counsel  for 
the  company  that.  In  cases  arising  under  the 
federal  Employers'  Liability  Act,  the  jury 
should  be  Instructed  that  they  cannot  find  for 
the  plaintiff  unless  they  believe  from  a  pre- 
ponderance of  the  evidence  that  his  theory 
of  the  case  as  averred  in  the  petition  is  true. 
In  other  words,  It  is  said  that,  although  the 
jury  may  believe  from  the  evidence  that  the 
facts,  upon  which  the  plaintiff  relies  to  re- 
cover are  true,  they  cannot  yet  find  for  him 
unless  they  believe  that  these  facts  have  been 
proved  by  a  preponderance  of  the  evidence. 
In  administering  the  federal  Employers'  Lia- 
bility Act  in  our  courts  we  think  the  practice 
and  procedure  followed  in  the  trial  of  com- 
mon-law actions  generally  should  be  observed 
in  the  trial  of  cases  arising  under  this  act 
C.  &  O.  R.  Co.  V.  KeUy,  160  Ky.  296,  169  S. 
W.  786.  In  other  words,  except  in  so  far  as 
the  act  itself  modules  or  changes  rules  of 
practice  and  procedure  or  substantive  law, 
cases  arising  under  the  act  should  be  heard 
and  determined  In  the  state  courts  in  the 
same  manner  as  would  like  cases  arising  un- 
der the  law  prevailing  in  this  state. 

[7]  If  the  evidence  in  a  case  heard  and  de- 
termined under  this  act  would  be  sufficient  to 
fake  the  ease  to  the  jury  and  support  the 
verdict  if  the  suit  had  been  brought  under 
the  state  law,  it  would  be  sufficient  to  take 
the  case  to  the  Jury  and  support  the  verdict 
if  it  was  brought  under  the  federal  act. 

[>]  And  it  Is  the  well-settled  practice  in 
common-law  actions  in  this  state  that  the 
case  should  go  to  the  jury  If  there  is  evidence 
conducing  to  support  the  averments  of  the  pe- 
tition constituting  the  grounds  of  action  re- 
lied on  for  recovery,  although  the  weight  of 
the  evidence,  both  numerically  and  In  pro- 
bative value,  may  be  with  the  defendant 


This  rule  of  evidence  Is  somettmes  called  the 
"scintilla  rule,"  and,  being  called  the  "scin- 
tilla rule,"  is  frequently  the  subject  of  much 
criticism,  as  well  as  censure,  from  those 
members  of  the  profession  who  are  not  favor- 
ably disposed  towards  our  practice  In  this  re- 
spect The  word  "sdntiUa,"  however,  as 
applied  In  our  practice  does  not  mean  that 
the  case  should  be  submitted  to  the  Jury 
when  there  is  merely  a  "spark"  or  a  "glim- 
mer" of  evidence,  but  means  that  when  there 
is  some  evidence  to  support  the  plaintiff's 
case,  the  court  will  not  undertake  to  deter- 
mine either  Its  weight  or  sufficiency  by  taking 
the'case  from  the  Jury,  nor  will  the  court,  upon 
all  the  evidence,  take  the  case  from  the  Jury 
merely  because  the  evidence  on  one  side  may 
be  stronger,  both  numerically  and  In  proba- 
tive value,  than  the  evidence  on  the  other 
side,  but  will,  when  there  is  conflict  in  the 
evidence,  leave  the  disputed  qnesticHi  of  fact 
to  the  Jury.  If,  however,  it  should  appear 
that,  admitting  the  plaintiff's  testimony  and 
every  fair  inference  that  is  reasonably  de- 
duclble  from  it  to  be  true,  he  has  still  failed 
to  make  out  his  case,  then  there  could  be  no 
conflict  In  the  evidence  and  the  court  should 
take  the  case  from  the  Jury.  Shay  v.  K.  & 
L.  T.  P.  Co.,  1  Bush,  108;  United  Shakers  t. 
Underwood,  11  Bush,  205,  21  Am.  Rep.  214; 
L.  &  N.  R.  R.  V.  Howard,  82  Ky.  212;  Bau- 
melster  v.  Markham,  101  Ky.  122,  39  S.  W. 
844,  41  S.  W.  816,  19  Ky.  Law  Rep.  308,  72 
Am.  St  Rep.  397;  Thompson  v.  Thompson, 
17  B.  Mon.  23;  Dallam  v.  Handley,  2  A.  e:. 
Marsh.  418. 

[I]  It  is  further  nrged  that  It  was  not  com- 
petent to  permit  witnesses  to  testify  that  the 
coal  car  was  running  at  an  unusual  or  high 
rate  of  speed,  or  to  describe  the  sUppery  con- 
dition of  the  rails  on  account  of  the  rain; 
but  we  thing  this  evidence,  if  proffered  by 
I>ersons  who  from  experience  or  observation 
were  qualifled  to  describe  unusual  speed  or 
the  condition  of  rails,  was  admissible. 

[10]  It  Is  also  argued  that  it  was  error  to 
permit  witnesses  for  the  plaintiff  to  give 
evidence  as  to  written  rules  that  had  been 
promulgated  by  the  company  regulating  the 
movement  of  cars  in  yards,  and  this  upon  the 
ground  that  the  written  rules  themselves 
were  the  best  evidence  of  their  contents. 
Undoubtedly  the  written  rules  were  the  best 
evidence,  If  there  were  in  fact  written  rules 
regulating  the  movement  of  cars  in  yards, 
established  and  published  by  the  company. 
The  correct  practice  Is  that,  when  a  party  to 
a  suit  desires  to  Introduce  as  evidence  rele- 
vant rules  that  have  been  published  and  pro- 
mulgated by  the  adverse  party  or  to  prove 
their  contents,  the  party  who  desires  to  do  so 
should  give  notice  to  the  adverse  party  that 
be  wishes  a  copy  of  the  rules  to  use  on  the 
trial,  and  if  the  party  requested  falls  to  pro- 
duce the  rules,  then  their  competent  contents 
may  be  shown  by  qualifled  persons.  For 
example,  in  this  case  the  rules  desired  by 
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the  plaintiff  were  in  tbe  possession  of  the 
railroad  company,  and  if  the  plaintiff  de- 
sired to  Introduce  these  rules  as  evidence, 
notice  should  have  been  given  to  the  company 
or  its  attorney  to  produce  them  for  such 
use,  and  it  the  rules  were  not  produced  in  re- 
sponse to  the  notice,  then  witnesses  who  had 
Imowledge  of  the  rules  could  testify  con- 
cerning them. 

For  errors  in  instructions,  as  well  as  for 
some  other  errors  that  we  have  not  noticed 
because  there  is  no  reason  why  they  should 
appear  on  a  retrial,  the  judgment  is  reversed, 
with  directions  for  a  new  trial  not  incon- 
sistent with  this  opinion. 


LODISVILLB  &  N.  R.  CO.  ▼,  HSaNIG'S 

ADM'X. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1914.) 

1.  Master  akd  Sebtart  (f  243*)— Duties  of 
Servant. 

It  is  the  duty  of  a  railroad  engineer  to 
examine  bulletins  posted  to  give  orders  to  train- 
men as  well  as  to  examine  orders  actually  de- 
livered to  bim. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  682,  759-775;  Dec.  Dig. 
i  243.*] 

2.  Master  and   Servant  ({  142*)— Injuries 
TO  Servant— Rtn,ES. 

Where  the  rules  as  to  tbe  use  of  tracks  at 
a  point  where  there  were  four  tracks  clearly 
showed  by  refei-ence  to  the  tracks,  which  was 
to  be  used  for  passing,  and  an  engineer  was  or- 
dered to  meet  another  train  at  that  point,  tbe 
rules  as  to  the  passing  of  the  trains  were  suffi- 
ciently explicit 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  285;  Dec.  Dig.  g  142.*] 

3.  Master  and  Servant  (g  137*)— Injuries 
TO  Servant— Negligence. 

Where  two  trains  were  to  pass  at  a  given 
point,  the  failure  of  those  in  charge  of  tbe 
tcain  which  first  reached  the  point  and  took 
the  siding  to  close  tbe  switch  was  not  negli- 
gence where  the  train  had  been  there  only  a 
few  seconds. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Jg  269,  270,  273,  274,  277, 
278;  Dec  Dig.  g  137.*] 

4.  Masixr  and  Servant  (|  139*)— Injuries 

TO  Servant— Negligence. 

Where  two  trains  which  were  to  pass  at  a 
given  point  collided,  though  tbe  waiting  train 
took  the  siding  sufficiently  far  away  to  have 
escaped  tbe  passing  train  if  tbe  switch  bad  been 
closed,  tbe  collision  was  not  a  result  of  the 
negligence  of  those  in  charge  of  tbe  waiting 
train  in  taking  the  siding  too  near  the  end. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §g  275,  282,  289,  296;  Dec 
Dig.  g  139.*]  - 

6.  Master  and  Servant  (g  112*)— Injuries 
TO  Servant- Safe  Place  to  Work. 

On  a  single-track  railroad  it  is  not  practi- 
cable to  place  passing  tracks  out  in  the  open  in 
all  cases,  so  it  cannot  be  held  negligence  for  a 
railroad  company  to  place  a  passing  track  at  a 
point  on  a  curve  where  tbe  view  was  obstruct- 
ed by  trees  and  an  embankment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i|  212,  213,  218-223 ;  Dec. 
Die.  g  112.*] 


6.  Master  and  Servant  (g  210*>— Injuries 
to  Servant— Assumption  of  Risk. 

An  engineer  who  had  seen  long  service  on 
a  railroad  assumes  the  risk  of  injury  from  tbe 
company's  negligence  in  placing  passing  tracks 
on  a  curve  where  the  view  was  obstructed  by 
trees  and  an  embankment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent  Dig.   gg   554-666;   Dec.  Dig.   g 

7.  Master  and  Servant  (g  210*)- Injuries 
to  Servant— Assumption  of  Risk. 

An  efperienced  engineer  who  knew  that  tbe 
line  of  tbe  defendant  railroad  company  was  not 
provided  with  a  block-signal  system  assumes 
tbe  risk  of  injury  from  collision  resulting  from 
the  failure  of  the  company  to  so  equip  its  line. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  654-656;  Dec  Dig.  g 
210.*] 

8.  Master  and  Servant  (g  228*)— Injuries 
TO  Servant— Federal  Emplotbrs'  Liabil- 
ity Act. 

The  contributory  negligence  of  a  deceased 
servant  does  not  bar  recovery  under  tbe  federal 
Employers'  LiabUity  Act  (Act  April  22,  1908, 
c  149,  35  Stat  65  [U.  S.  Comp.  St.  1913,  gg 
8657-8665])  where  defendant's  negligence  con- 
tributed  to  tbe  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  670,  671;  Dec.  Dig.  g 
228.*J 

9.  Master  and  Servant  (g  248*)— Injuries 
TO  Servant— Proximate  Cause. 

The  rules  of  a  railroad  company  required 
the  conductor  to  listen  for  meeting-point  signals 
and  to  stop  bis  train  in  case  of  failure  to  bear 
them.  The  engineer  in  charge  of  a  train  which 
was  to  pass  another  at  a  siding  failed  to  give 
the  meeting-point  signals  or  to  bring  his  train 
under  control.  Held  that,  though  the  negligence 
of  tbe  engineer  brought  about  a  condition  which 
resulted  m  the  collision,  recovery  for  bis  death 
might  be  bad  under  the  Federal  Employers' 
Liability  Act,  where  the  conductor's  observance 
of  the  rules  would  liave  prevented  the  accident, 
for  the  rule  was  for  the  benefit  not  only  of  pas- 
sengers but  of  aU  persons  on  tbe  train. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  801-804;  Dec.  Dig.  g 
248.*] 

10.  Master  and  Servant  (g  286*)— Injuries 
TO  Servant— JuRT  Question. 

In  an  action  under  tbe  Federal  Employers' 
Liability  Act  for  the  death  of  a  railroad  engi- 
neer killed  in  a  collision,  the  question  whether 
the  conductor  was  negligent  in  failing  to  stop 
the  train  when  he  did  not  bear  the  engineer 
give  meeting  signals,  etc.,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1001,  1006,  lOOS.  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1060; 
Dec  Dig.  g  286.*) 

11.  Appeal  and  Error  (g  1169*)— ReversaI/— 
Prejudicial  Error. 

In  an  action  under  the  Federal  Employers' 
Liability  Act  a  verdict  for  plaintiff  must  be  re- 
versed where  the  jury  based  their  verdict  on 
several  grounds  of  negligence,  only  one  of  which 
should  have  been  submitted  to  them,  for,  as  the 
deceased  servant  was  guilty  of  contributory 
negligence  which  would  diminish  recovery,  tbe 
improper  submission  of  additional  grounds  of 
negligence  probably  affected  tbe  amount  of  the 
verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  4531-4539;  Dec.  Dig.  g 
1169.*] 
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Appeal  from  Clrcnlt  Court,  Whitley  Count?. 

Action  by  Eugene  R.  Helnig's  Administra- 
trix against  the  Ix>ulsTllle  &  Nashrille  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Hiram  H.  Tye,  of  Williamsburg,  Chas.  H. 
Moorman  and  Benjamin  D.  Warfield,  both  of 
Louisville,  and  J.  W.  Alcorn,  of  Stanford, 
for  appellant.  Popham,  Trusty  &  Boose,  of 
Louisville,  and  J.  O.  Byrd,  of  Willtamsburg, 
for  appellee. 

CLAT,  O.  Eugene  Heinig  was  an  engineer 
in  the  employ  of  the  defendant,  Louisville  & 
Nashville  Railroad  Company.  On  December 
20,  1907,  he  was  kUled  in  a  wreck.  His  wid- 
ow and  administratrix,  Catherine  D.  Heinig, 
brought  this  action  against  defendant  to  re- 
cover damages  for  his  death.  The  Jury 
awarded  damages  in  the  sum  of  $21,000, 
which  sum  was  apportioned  equally  to  the 
widow  and  six  chUdren  of  the  decedent.  The 
defendant  appeals. 

At  the  time  of  the  accident  Heinig  was  the 
engineer  in  charge  of  north-bound  passenger 
train  No.  32,  which  colUded  with  south-bound 
passenger  train  No.  33  at  Savoy. 

The  trial  court  gave  to  the  Jury  19  In- 
structions, in  which  were  submitted  for  its 
determination  the  following  grounds  of  neg- 
ligence: (1)  The  meeting  point  at  Savoy  was 
changed  without  notice  to  the  decedent  (2) 
Failure  to  provide  suflBclent  rules,  orders, 
methods,  and  appliances  to  make  the  meeting 
point  of  the  two  trains  reasonably  safe.  (3) 
Failure  of  the  employ^  of  south-bound  train 
No.  33  to  change  the  switch  in  time  to  prevent 
the  collision.  (4)  The  failure  of  the  con- 
ductor to  angle-cock  the  train  after  the  fail- 
ure of  Heinig  to  Indicate  by  proper  signal 
that  he  had  the  meeting  point  in  mind,  and 
Intended  to  stop  there.  (5)  Failure  of  defend- 
ant to  adopt  and  have  in  use  the  block- 
signal  system. 

In  the  event  it  found  for  plaintiff,  the 
Jury  was  told  to  state  in  its  verdict  under 
which  instruction  or  instructions  Its  finding 
was  made.  In  response  to  this  direction,  the 
Jury  stated  that  its  finding  was  under  in- 
structions Nob.  5,  6,  and  12.  Instruction  No. 
5  submitted  the  question  of  the  conductor's 
failure  to  angle-cock  the  train.  Instruction 
No.  6  submitted  the  question  of  defendant's 
failure  to  adopt  and  have  in  use  the  block- 
signal  system.  Instruction  No.  12  defined 
contributory  negligence,  and  told  the  Jury 
that  under  the  Federal  Employers'  Liability 
Act  contributory  negligence  did  not  defeat  a 
recovery,  but  simply  diminished  the  amount 
of  the  recovery,  etc.  The  petition  also 
charged  that  defendant  was  negligent  In  per- 
mitting the  trains  to  meet  at  Savoy,  because 
of  the  topographical  conditions  there  exist- 
ing; and  defendant  was  further  negligent 
because  those  in  charge  of  the  waiting  train 
No.  33  permitted  it  to  stop  too  near  thej 


switch.    These  grounds  of  nesHgence,  bow- 
ever,  were  not  submitted  to  the  Jury. 

Savoy  is  a  telegraph  station  about  a  mile 
from  Williamsburg.  There  is  one  switch 
north  of  Savoy.  About  100  feet  south  of 
Savoy  is  the  Pine  Mountain  Spur  main. 
There  are  two  other  switches,  Nos.  1  and  2, 
south  of  the  station  next  to  Pine  Mountain 
Spur.  Beginning  a  few  feet  south  of  the 
station,  and  extending  for  a  distance  of  sev- 
eral hundred  feet,  was  another  track  which 
had  a  capacity  of  about  50  cars.  The  main 
track  curves  at  a  point  a  short  distance  be- 
low the  south  switch  of  this  passing  track. 
There  are  also  some  trees  and  a  large  em- 
bankment near  the  switch  point.  Prior  to 
November  29,  1911,  the  Pine  Mountain  Spur 
was  used  as  a  passing  track  at  Savoy.  On 
that  date  the  trainmaster  issued  Bulletin 
Board  Order  No.  277,  the  material  parts  of 
which  are  as  follows: 

"All  Concerned:  Effective  at  noon  Monday, 
December  4tii,  the  tracks  at  Savoy  will  be  used 
as  follows : 

"The  track  south  of  depot  as  a  passing  siding. 
This  track  has  a  capacity  of  50  cars,  and  derail 
will  be  removed  from  this  track. 

"Track  north  of  depot  and  parallel  with  main 
line,  aa  a  north-bound  storage,  having  a  capaci- 
ty of  32  cars. 

"Track  No.  1,  next  to  Pine  Moontain  main, 
as  a  storage  for  Pine  Mountain  cars,  this  track 
having  a  capacity  of  40  cars. 

"Track  No.  2,  which  is  parallel  with  No.  1,  aa 
a  storage  for  south-bound  leads;  capacity  49 
cars. 

"Derailen  have  been  placed  at  clearance 
points  on  north  end  of  Nos.  1  and  2  tracks." 

This  bulletin  was  posted  at  passenger  sta* 
tlons  and  roundhouse  at  Corbln  and  Btowa, 
at  the  yard  offices  at  Corbln  and  Etowa,  the 
general  foreman's  office  at  West  Knoxville, 
and  at  the  passenger  station  at  Knoxville 
For  a  portion,  of  the  time  after  Uils  bulletin 
was  posted  decedent  was  running  between 
MarysviUe  and  Knoxville.  Savoy  was  net 
on  that  line.  At  the  time  of  the  accident 
decedent  had  been  employed  on  the  main 
line,  where  Savoy  was  located,  for  a  little 
less  than  two  weeka  He  was  making  his 
ninth  single  trip.  On  each  trip  he  passed 
by  Savoy  in  the  daytime.  The  rules  require 
the  engineer  to  examine  the  bulletin  board 
before  going  out  on  his  trips.  There  was 
some  evidence  to  the  effect  that,  where  the 
time  is  not  sufficient  to  apprise  trainmen  of 
a  change.  It  Is  customary  to  send  out  a  spe- 
cial telegraphic  bulletin  order.  On  the  day 
of  the  accident  decedent  and  the  conductor 
of  train  No.  32  received  a  81  order  to  n>eet 
No.  33  at  Williamsburg  and  No.  87  at  Rock* 
hold.  When  the  train  reached  La  FoUette 
the  engineer  .and  conductor  were  each  hand- 
ed a  19  order,  directing  train  32  to  meet 
train  33  at  Savoy.  In  approaching  the 
switch  of  the  passing  track  at  Savoy  it  was 
the  duty  of  the  decedent  to  have  his  train 
under  control.  He  did  not  reduce  the  speed 
of  the  train,  but  at  a  point  about  600  feet 
south  of  the  switch  was  going  in  the  neigh- 
borhood of  35  miles  an  hour.    Nor  did  the 
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decedent  blow  the  meeting  signal.  When  the , 
fireman  dlacovered  they  were  approaching 
the  meeting  point  he  "hollered"  to  Heinig. 
Helnlg  then  jumped  off  his  seat,  and  blew 
three  blasts  of  the  whistle  and  drew  off  all 
the  air.  The  purpose  of  these  three  blasts 
was  to  hare  the  other  train  back  np.  It  was 
then  too  late  to  atop  the  train,  and  there 
was  a  £ron^end  oolUsion  betfireen  It  and  i 
train  33.  There  was  also  evidence  to  the 
effect  that  33  had  just  come  to  a  stop  about 
four  car  lengths  from  the  switch.  It  had 
probably  stopped  for  60  or  60  seconds. 

It  further  appears  from  the  rules  of  the 
company  that  while  both  conductors  and 
engineers  are  responsible  for  the  safety  of 
their  trains,  and  must  take  every  precaution 
for  their  protection,  the  general  direction 
and  government  of  the  train  Is  vested  In 
the  conductor.  He  is  held  responsible  for 
its  safe  and  proper  conduct,  and  th^  men 
employed  on  the  train  are  required  to  yield 
willing  obedience  to  his  proper  orders. 

Anothw  rule  provides: 

"90  (f)  En^inemen  of  passenger  trains  ap- 
proaching sidings  at  which  they  are  to  meet  or 
be  pawed  by  trains  of  the  same  or  superior 
class,  either  by  schedule  or  right,  or  inferior 
class  trains  by  right,  will  immediately  after 
sounding  the  station  whistle  (Rule  14m),  give 
one  short  sound  of  the  whistle  (Rule  14a). 

"Conductors  will  place  themselves  in  position 
to  hear  these  signals,  and  failing  to  clear}y  hear 
and  understand  them,  must  stop  their  trains. 

"The  proper  place  for  enginemen  to  sound  sta- 
tion whistle  (Rule  14m)  is  at  a  point  one-half 
mile  from  the  beadblock  of  first  passing  siding 
switch." 

There  was  evidence  tending  to  show  that 
the  decedent  did  not  blow  either  the  station 
whistle  or  the  short  whistle  4or  the  purpose 
of  indicating  that  he  was  approaching  a 
meeting  point.  There  was  also  evidence  to 
the  effect  that  the  conductor  did  not  attempt 
to  angle-cock  the  train  until  Just  about  the 
time  of  the  collision. 

Plaintiff  also  introduced  a  number  of  wit- 
nesses who  testified  to  the  value  of  the  block- 
signal  system  as  a  safety  device.  This  sys- 
tem was  In  use  by  a  number  of  roads,  and. 
If  it  had  not  rendered  collisions  practically 
Impossible,  It  had  materially  reduced  the 
number  of  accidents  of  that  kind.  This  sys- 
tem is  used  principally  in  the  North.  It  is 
In  use  on  certain  portions  of  defendant's 
lines.  Perhaps  only  about  10  per  cent  of 
the  roads  of  the  South  use  this  system. 

Though  the  jury  based  its  verdict  on-  the 
failure  of  the  defendant  to  equip  its  road 
with  the  blodi-slgnal  system,  and  the  fail- 
ure of  the  conductor  to  angle-cock  the  train, 
we  deem  it  necessary,  in  view  of  another 
trial,  briefly  to  discuss  the  other  grounds  of 
negligence  relied  on. 

[1,2]  a)  With  respect  to  the  claim  that  the 
meeting  point  at  Savoy  was  changed  without 
notice  to  decedent,  and  that  defendant  was 
negligent  in  not  having  sufficient  rules  to 
give  notice  to  decedent  of  the  change  in  the 
meeting  point,  the  following  facta  appear: 


The  bulletin  making  the  change  in  the  pass- 
ing track  at  Savoy  was  posted  at  several 
places.  E^ve^y  witness  who  testified,  saw  it 
at  some  one  of  thestf  places.  At  certain  of 
these  places  it  was  seen  after  the  accident 
occurred.  The  evidence  leaves  no  doubt  that, 
if  the  decedent  had  looked,  he  too  would 
have  seen  the  bulletin.  It  is  no  answer  to 
this  proposition  to  say  tliat  his  conduct 
shows  tliat  he  did  not  know  of  the  bulletin. 
It  was  his  imperative  duty  to  lo<A,  and  he 
is  charged  with  knowing,  that  wliich  an  ex- 
amination of  the  bulletin  would  have  disclos- 
ed. The  charge  that  the  bulletin  was  itself 
indefinite,  in  view  of  the  conditions  existing 
at  Savoy,  is  more  imaginary  than  real.  It 
Is  true  that  there  are  four  tracks  south  of 
Savoy.  A  change  was  made  from  the  Pine 
Mountain  Spur  to  the  track  south  of  Savoy, 
which  was  capable  of  holding  50  cars. 
Pine  Mountain  Spur  was  thereby  excluded. 
Tracks  1  and  2  adjoining  the  Pine  Mountain 
Spur  were  likewise  excluded,  for  they  were 
set  apart  by  the  bulletin  as  storage  tracks, 
and  provided  with  derails.  This  left  only 
the  fourth  track,  which  la  the  one  set  apart 
as  a  passing  track.  For  the  purpose  of  fit- 
ting this  Up  as  a  passing  track  certain  chang- 
es were  made.  Out  of  all  the  witnesses  ex- , 
amlned  In  the  case,  no  one  claims  tliat  the 
bulletin  board  order  was  indefinite,  or  that 
he  did  not  clearly  understand' which  track 
was  indicated  as  a  passing  track.  Further- 
more, the  19  order,  which  was  handed  to 
the  decedent  and  the  conductor  of  train  32, 
which  changed  the  meeting  point  of  trains 
32  and  33  to  Savoy,  was  clear  and  explicit, 
and  susceptible  of  only  one  construction. 
The  passing  track  at  Savoy  having  been  fix- 
ed  by  the  bulletin,  the  direction  to  meet  at 
Savoy  necessarily  meant  that  the  two  trains 
should  pass  each  other  on  the  passing  track. 
Being  charged  with  the  duty  of  knowing  that 
which  an  examination  of  the  bulletin  boards 
would  have  disclosed,  and  with  the  further 
duty  of  knowing  the  contents  of  the  10  ord», 
which  was  clear  and  explicit,  we  think  it 
necessarily  follows  that  decedent  was  not 
only  apprised  of  the  meeting  point  of  the 
two  trains,  but  that  the  rules  and  methods 
provided  for  notifying  decedent  of  these 
facts  were  reasonably  adequate  for  the  pur- 
pose intended,  and  would  have  been  effective 
had  it  not  been  for  decedent's  failure  to  ex- 
ercise that  degree  of  care  that  a  person  of 
ordinary  prudence  would  have  exercised  un- 
der similar,  circumstances.  Instead  of  fol- 
lowing the  bulletin  board  order  and  the  19 
order,  and  instead  of  complying  with  the 
rules  requiring  kim  to  give  the  meeting  point 
signal,  and  to  have  his  train  under  reason- 
able control,  decedent  approached  the  pass- 
ing track  with  his  train  going  at  the  rate 
of  35  miles  an  hour,  and  when  his  attention 
was  called  to  tlie  necessity  of  turning  in  at 
the  passing  track  it  was  then  too  late  for 
him  to  avoid  the  accident 
[3]  C^  There  was  proof  that  It  was  cus- 
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tomary  for  the  employ^  of  the  waiting  train 
to  set  the  switch  so  that  the  approaching 
train  could  pass  on  the  siding.  It  is  true 
that  one  witness  says  that  the  waiting  train 
had  stopped  for  perhaps  50  or  60  seconds 
when  decedent's  train  approached.  All  the 
circumstances,  however,  show  that  the  wait- 
ing train  had  Just  come  to  a  stop.  Certain- 
ly it  had  stopped  only  for  a  few  seconds. 
'  The  statement  that  it  bad  stopped  for  60  or 
60  seconds  was  a  mere  estimate  or  guess. 
No  signal  of  the  approaching  train  had  been 
given,  ustil  the  train  was  about  600  feet 
from  the  switch.  The  engine  of  the  waiting 
train  had  stopped  about  four  car  lengths 
from  the  switch.  The  employes  of  the  wait- 
ing train,  having  the  right  to  rely  on  prop- 
er signal  of  the  other  train's  approach  being 
given,  and  on  the  fact  that  it  was  under 
reasonable  control,  were  not  required  to 
rush  immediately  to  the  switch,  when  they 
had  no  reason  to  anticipate  that  the  other 
train  was  so  near,  or  that  its  speed  had  not 
been  slackened.  When  they  were  apprised 
of  the  approach  of  the  other  train,  and  of 
the  speed  at  which  it  was  going,  that  train 
was  about  500  feet  away,  and  it  was  then 
an  absolute  impossibility  for  them  to  go  two 
or  three  hundred  feet,  as  the  case  might  be, 
and  change  the  switch  in  time  to  prevent  the 
accident. 

[4]  For  thd  same  reason,  there  is  no  mer- 
it In  the  ctmtention  that  the  waiting  train 
stopped  too  near  the  switch.  It  was  suffi- 
ciently far  from  the  switch  to  clear  an  ap- 
proaclilng  train  had  it  taken  the  siding,  and 
its  employes  had  the  right  to  anticipate  that 
proper  notice  of  the  other  train's  approach 
would  be  given  in  time  to  enable  them  to 
change  the  switch.  The  waiting  train  was 
on  the  main  track  at  a  reasonable  distance 
from  the  switch.  Even  if  it  had  been  a  lit- 
tle further  away,  it  is  doubtful  If  the  acci- 
dent could  have  been  prevented. 

[6, 1]  (3)  Another  ground  of  negligence  re- 
lied on  is,  that,  because  of  its  topographical 
conditions.  Savoy  should  not  have  been  select- 
ed as  the  meeting  place  for  trains.  This  posi- 
tion is  based  on  certain  evidence  to  the  effect 
that  the  switch  point  of  the  passing  track 
was  near  a  curve,  and  was  obscured  to  a  cer- 
tain extent  by  an  embankment  and  trees. 
We  are  unable  to  perceive  how  defendant 
was  negligent  in  the  respect  indicated.  On 
a  single-track  road  it  certainly  conduces  to 
safety  to  have  as  many  passing  tracks  as 
p«ssible.  In  rough  country,  where  there  are 
necessarily  embankments  and  trees,  it  is  not 
always  practicable  to  place  passing  tracks 
out  in  the  open,  where  a  clear  view  may  be 
obtained.  Furthermore,  the  operation  of  cer- 
tain trains  affects  all  the  other  trains  on 
the  line,  and  meeting  points  of  particular 
trains  have  to  be  arranged  with  regard  to 
other  trains.  It  is  therefore  impossible  to 
Qz  these  meeting  points  so  as  to  afford  an 
unobstructed  view.  In  addition  to  these  con- 
slderationa,     the     topographical    conditions 


were  well  known  to  decedent,  who  had  beeo 
In  defendant's  employ  for  a  number  of  years. 
Any  danger  therefrom  was  known  to  him, 
and  was  necessarily  one  of  the  ordinary  risks 
incident  to  the  business  in  which  he  was  en- 
gaged. Furthermore,  if  the  view  of  the 
switch  point  was  obscured,  and  he  knew  this 
fact,  there  was  all  the  greater  reason  why  be 
should  approach  this  point  with  his  train  un- 
der control. 

[7]  (4)  By  instruction  No.  6  the  Jury  were 
told,  In  substance,  that  if  they  believed  from 
the  evidence  that  for  a  reasonable  time  prior 
to  the  collision  in  question  the  block-sig:nal 
system  was  in  general  use  on  railroads  in 
the  United  States  of  like  character,  in  re- 
spect to  construction  and  amount  of  traffic,, 
as  that  portion  of  defendant's  road  com- 
plained of,  and  they  further  believed  that 
said  system  was,  and  was  recognized  by  said 
railroads  and  railroads  generally,  as  a  device 
reasonably  calculated  to  prevent  collisions  of 
the  kind  in  question,  and  was  used  by  such 
railroads  for  such  purpose,  and  that  tibe  use 
of  such  block  signal  at  the  time  and  place  in 
question  would  have  prevented  the  death  of 
Heinig,  and  that  the  exercise  of  ordinary  care 
on  the  part  of  defendant  for  the  reasonable 
safety  of  its  employes  in  charge  of  said  two 
trains  required  the  use  of  said  block  signals 
at  the  time  and  place  in  question,  and  if  they 
further  believe  that  defendant  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  of  such  fact  a  reasonable  time  be- 
fore the  collision  in  question,  and  that  de- 
fendant's failure  to  have  such  block  signals, 
either  in  whole  or  in  part,  caused  the  colli- 
sion or  the  death  of  Heinig,  they  should  And 
for  the  plaintiff.  By  instruction  No.  7  the 
Jury  were  told,  in  substance,  that  If  they 
believed  from  the  evidence  that  the  exercise 
of  ordinary  care  required  the  defendant  to 
have  block  signals,  and  that  the  absence  of 
such  signals  increased  the  danger  of  the 
meeting  and  passing  of  said  two  trains,  and 
if  they  further  believed  from  the  evidence 
that  the  Increased  danger  by  reason  of  the- 
absence  of  such  signals  was  such  that  a  per- 
son of  ordinary  prudence,  situated  as  Heinig 
was,  would  not  have  encountered,  and  if  they 
further  believed  from  the  evidence  that  on 
the  occasion  In  question  Heinig  knew  that 
his  train  was  to  meet  and  pass  the  other 
train  at  the  point  where  the  collision  oc- 
curred, and  he  also  knew  of  the  absence  of 
block  signals  at  such  a  place,  and  of  the  In- 
creased danger  therefrom,  then  he  assumed' 
the  risk  of  snch  danger,  and  the  Jury  should 
find  for  the  defendant  We  deem  It  unneces- 
sary to  discuss  the  question  when  or  under 
what  circumstances  a  railroad  company  is  re- 
quired to  adopt  the  block-signal  sysjsm  for 
the  safety  of  its  employes.  Here  It  is  ad- 
mitted that  Heinig  had  been  In  defendant's 
employ  as  an  engineer  for  several  years.  He 
was  thoroughly  instructed  in  his  duties,  and 
pass^  a  creditable  examination.  It  Is  not 
showh  that  defendant  was  negligent  in  the- 
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operation  of  the  two  trains  In  question,  or  In 
the  method  adopted  by  It  for  the  operation 
of  trains  generally.  The  means  adopted  were 
-weU  known  to  decedent,  and,  If  obeyed,  were 
reasonably  well  calculated  to  secure  the  safe- 
ty of  employes.  Including  the  decedent 
There  being  no  federal  statute  requiring  rail- 
roads to  use  the  block-slgual  system,  the 
common-law  doctrine  of  assumed  risk  ap- 
plies. Chesapeake  ft  Ohio  Railway  Co.  v.  De 
Atley,  159  Ky.  687,  167  S.  W.  933;  Seaboard 
Air  Line  Hallway  v.  Horton,  233  U.  S.  492, 34 
Sup.  Ct.  636,  58  I>.  Ed.  1062.  Decedent  knew 
that  the  block-signal  system  was  not  In  use 
by  defendant  Being  a  practical  railroad 
man  of  long  experience,  he  also  knew  and 
fully  appreciated  the  danger  growing  out  of 
the  fact  that  It  was  not  in  use.  Under  these 
circumstances,  the  risk  was  one  that  ordina- 
rily and  usually  attended  the  business  In 
which  he  was  engaged,  and  was  necessarily 
assumed  by  him.  As  the  question  Is  one 
about  which  reasonably  prudent  men  can 
entertain  no  difference  of  opinion,  the  trial 
court.  Instead  of  submitting  the 'question  to 
the  Jury,  should  have  so  held  as  a  matter  of 
law. 

[1-10]  (5)  The  next  question  concerns  the 
conductor's  failure  to  angle-cock  the  train, 
and  the  question  whether  or  not  if  he  was 
negligent  in  this  respect,  defendant  is  liable. 
In  the  recent  case  of  Pennsylvania  Co.  v. 
Cole,  214  Fed.  948,  l31  O.  O.  A.  244,  the  plaiu- 
titr  was  a  rear  brakeman  and  flagman  on 
defendant's  east-bound  freight  train.  While 
his  train  was  standing,  about  midnight,  on 
the  main  track  to  take  water,  It  was  run  into 
from  the  rear  by  another  train,  consisting  of 
an  engine  and  caboose.  The  caboose  In 
which  i)lalntlff  was  asleep  was  set  on  fire,  and 
plaintiff  thereby  severely  Injured.  It  was 
plaintiff's  duty  to  flag  the  foUowing  train, 
and  instead  of  doing  so  he  went  to  sleep 
In  his  own  caboose.  A  recovery  was  allowed 
on  the  ground  that  the  evidence  showed  that 
those  in  charge  of  tlie  following  train  could, 
by  the  exercise  of  reasonable  care,  have  dis- 
covered the  presence  of  the  forward  train  in 
time  to  avoid  the  collision.  In  discussing 
the  question  the  Circuit  Court  of  Appeals, 
speaking  through  Judge  Knappen,  said: 

"But  it  is  strongly  pressed  upon  us  that  plain- 
tiff's negligence  in  going  to  sleep  in  the  caboose 
while  on  duty,  and  thus  in  failing  to  flag  the 
following  train,  was  negligence  so  gross  and  so 
proximate  in  its  effect  as  to  preclude  all  right 
of  recovery.  The  danger  to  the  interests  of  the 
traveling  public  from  failure  to  enforce  such 
rule  is  strongly  urged.  There  can  be  no  doubt, 
at  the  common  law,  such  would  have  been  the 
effect  of  plaintiff's  alleged  negligence;  but  the 
Employers'  Liability  Act  expressly  abrogates 
the  common-law  rule,  under  which  action  was 
barred  by  the  negligence  of  the  plaintiff  proxi- 
mately contributing  to  the  accident,  and  substi- 
tutes therefor  the  rule  of  comparative  negli- 
gence. Under  this  act  no  degree  of  negligence 
on  the  part  of  the  plaintiff,  however  gross  or 
proximate,  can,  as  a  matter  of  law,  bar  recov- 
ery; for,  as  said  in  Norfolk  &  W.  Ry.  Co.  v. 
,  Earnest,  229  U.  S.  114,  122,  .33  Sup.  Ct  654, 
657  (67  L.  Ed.  1086,  Ann.  Cas.  19140,  172), 


the  direction  that  the  diminution  shall  be  In 
proportion  to  the  amount  of  negligence  attrii>- 
utable  to  such  employe  means  that:  'Where 
the  causal  negligence  is  partly  attributable  to 
him  and  partly  to  the  carrier,  he  shall  not  re- 
cover full  damages,  but  only  a  proportional 
amount  bearing  the  same  relation  to  the  full 
amount  as  the  negligence  attributable  to  the 
carrier  bears  to  the  entire  negligence  attributa- 
ble to  both.' " 

In  the  case  of  Grand  Trunk  W.  R.  Co.  v. 
Lindsay,  233  U.  S.  42,  34  Sup.  Ct  581,  58  L. 
Ed.  838,  Ann.  Cas.  1914C,  168,  the  United 
States  Supreme  Court,  speaking  through  Mr. 
Chief  Justice  White,  quoted  with  approval 
the  following  language  of  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit: 

"If,  under  the  Employers'  Liability  Act, 
plaintiff's  negligence,  contributing  with  defend- 
ant's negligence  to  the  production  of  the  injury, 
does  not  defeat  the  cause  of  action,  but  only 
lessens  the  damages,  and  if  the  cause  of  action 
is  established  by  showing  that  the  injury  re- 
sulted 'in  whole  or  in  part'  from  defendant's 
negligence,  the  statute  would  be  nullified  by 
calling  plaintiff's  act  the  proximate  cause,  and 
then  defeating  him,  when  he  could  not  be  de- 
feated by  calling  his  act  contributory  negli- 
gence. For  his  act  was  the  same  act,  by  what- 
ever name  it  be  called.  It  is  only  when  plain- 
tiff's act  is  the  sole  cause— when  defendant's 
act  is  no  part  of  the  causation — that  defendant 
is  free  from  liability  under  the  act."  Grand 
Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed. 
844.  120  C.  C.  A,  174. 

In  view  of  the  above  decisions,  it  cannot 
be  said  that  the  decedent's  negligence,  even 
though  the  proximate  cause  of  his  death, 
was  the  sole  cause  of  his  death,  if,  as  a  mat- 
ter of  fact,  the  conductor,  notwithstanding 
decedent's  negligence,  could,  in  the'  exercise 
of  ordinary  care,  have  known  that  decedent 
had  failed  to  give  the  meeting-point  whistle, 
or  had  failed  to  take  steps  to  stop  hla  train, 
and  have  stopped  the  train  in  time  to  avoid 
the  collision.  Rule  90,  above  set  forth,  im- 
poses on  the  conductor  the  duty  of  placing 
himself  in  a  position  to  hear  the  meeting- 
point  signals,  and,  failing  to  clearly  hear  and 
understand  them,  to  stop  his  train.  All  the 
witnesses  agree  that  It  was  the  conductor's 
duty,  when  the  decedent  failed  to  give  the 
meeting-point  signal,  and  failed  to  slacken 
the  speed  of  his  train,  to  apply  the  angle- 
cock  and  stop  the  train.  We  are  not  dispos- 
ed to  take  the  narrow  view  that  the  rule  in 
question  was  adopted  solely  for  the  protec- 
tion of  passengers,  or  solely  for  the  protec- 
tion of  employes  who  were  not  themselves 
negligent  It  was  Intended  for  the. protec- 
tion of  the  train  and  everybody  on  it  It 
imposes  a  duty  the  breach  of  which  Is  neg- 
ligence, and  an  employe's  contributory  neg- 
ligence does  not,  under  the  Federal  Employ- 
ers' Liability  Act,  deprive  him  of  the  benefit 
of  the  rule,  where  its  violation  would  be 
negligence  as  to  any  one  else  on  the  train. 
Notwithstanding  the  fact  that  decedent's  neg-^ 
llgence  created  a  condition  where  the  rules 
required  the  conductor  to  act,  the  accident 
'might  have  been  avoided  if  the  conductor 
had,  under  the  drcumstancea  of  the  case, 
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used  ordlnaty  care  In  the  application  of  the 
angle-cock.  The  case  Is  not  different  in  prin- 
ciple from  that  of  Pennsylvania  C!o.  v.  Cole, 
supra,  and  we  therefore  conclude  that  if, 
aa  a  matter  of  tact,  the  conductor  was  neg- 
ligent in  falling  to  stop  the  train,  plaintiff 
may  recover  notwithstanding  his  contributory 
ne^igence.  On  the  question  of  the  conduc- 
tor's negligence,  there  was  sufficient  evidence 
to  take  the  case  to  the  Jury.  It  follows  from 
what  we  have  said  that  the  case  should  not 
have  gone  to  the  Jury  on  any  other  ground 
than  the  alleged  negligence  of  the  conductor 
in  the  respect  Indicated. 

[11]  As  before  stated,  the  Jury  based  Its 
finding  both  on  alleged  negligence  of  the  con- 
ductor and  the  failure  of  defendant  to  have 
in  use  the '  block-signal  system.  It  may  be 
contended  that,  as  the  verdict  was  proper 
on  one  of  these  grounds,  the  fact  that  the 
Jury  based  its  findlag  on  an  insufficient 
ground  was  not  preJudidaL  Aa  this  action 
Is  brought  under  the  Federal  Employers' 
liability  Act,  that  contention  cannot  be  up- 
held. That  act  introduces  the  rule  of  com- 
parative negligence.  Where  the  causal  neg- 
ligence is  partly  attributable  to  the  decedent 
and  partly  to  the  carrier,  his  administratrix 
cannot  recover  full  damages,  but  only  a  pro- 
portional amount,  bearing  the  same  relation 
to  the  full  amount  as  the  negligence  attrib- 
utable to  the  carrier  bears  to  the  entire  neg- 
ligence attributable  to  both.  N.  &  W.  R.  Co. 
V.  Earnest,  229  U.  S.  114,  33  Sup.  Ct.  654, 


57  L.  Ed.  1096,  Ann.  CaB.  1914G,  172.  In  com- 
paring the  negligence  of  the  decedent  and 
the  carrier  the  Jury  may  have  concluded 
that  because  plaintiff  was  negligent  in  one 
particular,  while  the  carrier  was  negligent 
ip  two  particulars,  the  negligence  of  the  car- 
rier was  much  greater  that  that  of  decedent, 
and  the  carrier  should  therefore  be  required 
to  bear  the  greater  part  of  the  entire  loss. 
Where,  therefore,  the  amount  of  the  verdict 
necessarily  depends  on  the  amount  of  neg- 
ligence attributable  to  the  carrier,  a  finding 
based  on  negligence  not  authorized  by  law 
is  prejudicial,  even  though  based  on  another 
and  sufficient  ground. 

On  another  trial  the  court  will  exclude  all 
evidence  bearing  on  the  grounds  of  negligence 
other  than  that  of  the  conductor,  and  will 
submit  the  case  to  the  Jury  on  that  ground 
alone.  Instead  of  leaving  the  question  of 
decedent's  contributory  negligence  to  the 
Jury,  the  court  will  tell  the  Jury  that  de- 
cedent was  guilty  of  contributory  negligence, 
and  at  the  same  time  direct  the  Jury  in  con- 
formity to  -the  rule  laid  down  In  N.  &  W.  R. 
Co.  V.  Earnest,  supra,  how  to  apportion  the 
damages  In  the  event  they  believe  that  de- 
fendant's conductor  was  negligent  in  falling 
to  stop  the  train.. 

The  foregoing  conclusion  makes  It  unnec- 
essary to  determine  whether  or  not  the  ver- 
dict is  excessive. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  conslBtent  with  this  opinion. 
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WBSTEaaN   UNION   TELEGRAPH    CO.    t. 
JOHNSON.    (No.  60.) 

(Sapi-eme  Coart  of  Arkansas.     Dec.  7,  1914.) 

CoMUEBCE  (I  28*)— Telkgbaph  Mkbsasz— Bb- 

COVEBY  FOB  MENTAL  ANOUISH. 

An  action  for  mental  anguish  nnder  the  law 
of  Arlcansas  will  not  lie  for  the  failure  to  de- 
liver an  interstate  message. 

[Ed.  Note. — For  other  cases,  see  Conunerce, 
Cent  Dig.  {  22;   Dec.  Dig.  {  28.*] 

Appeal  from  Circuit  Conrt,  Crittenden 
County ;   W.  J.  DriTer,  Judge. 

Action  by  T.  P.  Johnson  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  cause  dismissed. 

Geo.  H.  Fearons,  of  New  Xork  City,  Chas. 
S.  Todd,  of  Tezarkana,  Tex.,  and  Rose,  Hem- 
ingway, Cantrell  &  Loughborough,  of  Little 
Bock,  for  appellant.  L.  P.  Berry  and  S.  V. 
Neely,  both  of  Marion,  for  appellee. 

SMITH,  J.  On  the  23d  day  of  March, 
1813,  appellee  sent,  from  appellant's  offloe  at 
Harle,  Ark.,  to  one  W.  T.  RatclifT,  at  Blue 
Mountain,  Miss.,  the  following  telegram: 

"Dear  Home  Folks:  Onr  little  Pauline  died  at 
midnight.  We  will  be  home  on  evening  train 
via  ^ddleton.    Have  everything  prepared." 

Mr.  RatdifF  was  the  grandfather  of  the 
little  child,  and  failed  to  make  any  arrange- 
ments for  the  funeral  because  the  telegram 
was  never  delivered  ;  and,  as  a  result  of  this 
failure  to  deliver  the  telegram,  certain  dr- 
cnmstances  arose  causing  mental  anguish. 
A  charge  of  80  cents  was  made  and  paid  for 
the  transmission  of  the  message,  but  no  re- 
covery of  that  money  was  asked. 

^he  evidence  in  this  case  is  sufficient,  at 
least,  to  raise  the  question  of  negligence  on 
the  part  of  the  telegraph  company  in  the 
failure  to  deliver  the' telegram,  and  to  have 
supported  a  finding  that  mental  anguish  to 
compensate  for  which  this  action  was 
brought  was  sufFered  as  a  result  of  this  fall- 
nre.  In  such  cases  we  have  heretofore  sus- 
tained judgments  for  damages  in  cases  free 
from  prejudicial  error;  but  hereafter  such 
recoveries  cannot  be  sustained  where  the 
message  is  an  interstate  one.  Ttds  is  true 
because  the  Supreme  Court  of  the  United 
States  is  the  final  arbiter  in  all  matters  re- 
lating to  commerce  between  the  states,  and 
that  court  has  held  that  such  actions  can- 
not be  maintained. 

In  the  recent  case  of  Western  Union  Tel. 
Co.  ▼.  Compton,  169  8.  W.  946,  we  affirmed 
such  a  Judgment;  but,  while  tttat  case  was 
penc^ng  before  us  on  a  motion  for  rehearing, 
the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Western  Union 
Tel.  Co.  v.  Brown,  234  U.  8.  642,  34  Sup.  Ct 
955,  58  L.  Ed.  1457,  was  handed  down.  Fol- 
lowing the  opinion  in  the  Brown  Case,  as  we 
were  required  to  do,  a  rehearing  was  granted 


In  the  Compton  Case,  and  In  the  opinion 
granting  the  rehearing  the  following  lan- 
guage was  quoted  from  the  opinion  In  the 
Brown  Case: 

"What  we  have  said  is  enough  to  dispose  of  the 
case.  But  the  act  also  is  objectionable  in  its 
aspect  of  an  attempt  to  regulate  commerce 
among  the  states;  that  is,  as  construed,  it  at- 
tempts to  determine  the  conduct  required  of  the 
telegraph  company  in  transmitting  a  message 
from  one  state  to  another,  or  to  this  district,  by 
determining  the  consequences  of  not  pursuing 
such  conduct,  and  in  that  way  encounters  Wes- 
tern Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347 
[7  Sup.  Ct.  1126,  30  L.  Ed.  1187],  a  decUion  in 
no  way  qualified  by  Western  Union  Tel.  Co.  v. 
Commercial  Milling  Co.,  218  U.  S.  406  [31  Sup. 
Ct.  50,  54  L.  Ed.  1088.  36  L.  B.  A.  (N.  S.)  220, 
21  Ann.  Cas.  815]." 

It  is  true  that  In  the  Compton  Case  a 
judgment  was  entered  for  $50;  but  this  was 
done  because,  under  the  pleadings  In  that 
case,  the  telegraph  company  had  only  sought 
to  limit  Its  liability  to  that  amount.  But 
here  there  Is  a  denial  of  any  liability,  and  if 
It  be  true,  as  decided  In  the  Brown  Case,  su 
pra,  that  acts  of  the  Legislature  which  coi> 
fer  the  right  to  sue  for  mental  anguish  are 
objectionable  as  an  attempt  to  regulate  com- 
merce among  the  states  when  applied  to  in- 
terstate messages,  then  no  cause  of  action 
aroee  under  the  facts  in  this  case,  the  mes- 
sage being  an  interstate  message. 

The  judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  cause  dismissed. 


ST.  LOUIS,  I.  M.  &  S.  KT.  CO.  r.  BRUN- 
DIDGB et  al    (No.  110 

(Supreme  Court  of  Arkansas.    Nov.  80,  1914.) 

1.  Witnesses  (|  372*)— Cbosb-Examination— 
intebkbt. 

Where  a  witness  for  plaintiff,  suing  for  the 
flooding  of  her  land  by  a  railway  embankment, 
bad  testified  on  cross-examination  that  his  sister 
owned  land  similarly  situated,  it  was  not  error 
to  sustain  an  objection  as  to  whether  she  in- 
tended to  bring  a  similar  suit,  since  the  witness' 
testimony  had  already  shown  any  interest  he 
might  have. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1102-1199;  Dec.  Dig.  §  372.*] 

2.  Evidence  (|  118*)— Value  of  Lard— Dam- 
ages. 

In  an  action  for  the  flooding  of  plaintiff's 
land  by  the  construction  of  a  railroad  embank- 
ment in  1910,  testimony  that  the  former  owner 
of  the  laud  offered  to  rent  it  to  the  witness  for 
two  years,  if  the  latter  would  fence  it,  is  in- 
admissible, where  the  only  evidence  as  to  the 
tine  of  the  statement  was  that  it  was  before 
lOlO,  and  the  conditions  were  not  shown  to  have 
been  the  same.' 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  H  259-296;   Dec.  Dig.  i  113.*] 

3.  Evidence    ({  317*)- Hbabsat- Vaiub  of 
Land. 

The  statement  of  ^laintifCs  ancestor,  who 
had  died  before  the  institution  of  the  suit,  as  to 
the  value  of  the  land  was  incompetent,  as  bear- 
say. 

[Ed.   Note.— For    other   cases,   see   Evidence, 
Cent  Dig.  f§  1174-1192;   Dec  Dig.  |  317.*] 


•For  other  casos  see  sam*  topic  and  section  NUMBER  in  D«o.  Dig.  *  Am.  Dig.  Key-Mo.  SoriM  *  Rep'r  Indexeo 
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4.  Appeal  AND  Ebbob  (J  1058*)— Harmless 
Errob— ExcxusioN  OP  Evidence— Immatk- 
BiAL  Evidence. 

The  statement  by  plaintiff's  ancestor  that 
he  would  rent  the  liand  in  controversy  to  wit- 
ness, if  the  latter  would  fence  it,  does  not  tend 
to  prove  that  the  land  had  no  agricultural  value, 
and  its  exclusion  was  not  prejudicial,  where  the 
witness  was  elsewhere  allowed  to  testify  as  to 
his  opinion  of  the  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Big.  iS  4195,  4200-4204,  4206; 
Dec.  Dig.  i  1058.«] 

5.  Waters  and  Wateb  Coubses  (t  178*)  — 
Floodino  01'  Land — Bxoessivb  Dauaqks. 

In  an  action  for  the  flooding  of  200  acres 
of  land,  part  of  .which  was  dear  and  part  wood- 
ed, where  there  was  testimony  that  tlie  land 
was  thereby  permanently  unfitted  for  agricultu- 
ral purposes,  and  that  the  cleared  land  be- 
fore flooding  had  been  worth  from  $50  to  $100 
per  acre  and  the  uncleared  from  $25  to  $30  per 
acre,  a  verdict  for  $4,000  was  not  excessive,  al- 
though there  was  also  considerable'  testimony 
that  the  land  was  valueless  for  agricultural  pur- 
poses before  it  was  flooded. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  §§  251-255;    Dec. 
Dig.  !  178.*] 

6.  Judgment  (|  598*)— Splitting  Cadses  of 
Action. 

Where  a  railroad  replaced  a  500-foot  trestle 
over  a  depression  draining  plaintiff's  land  with 
an  embankment,  leaving  only  30-inch  tile  drains 
therein,  insufficient  to  carry  off  the  drainage,  and 
located  higher  than  the  grade  of  the  land,  the  in- 
jury to  plaintiff's  land  by  the  flooding  thereof 
was  permanent,  and  all  recoverable  in  one  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1113;   Dec.  Dig.  §  598.*] 

7.  Appeai.  and  Ebbob  (8  1068*)— Habmless 
Ebbob — Instructions— Cube  by  Vebdict. 

Erfor  in  an  instruction  allowing  recovery  in 
an  action  for  injuries  to  land,  not  only  for  the 
permanent  injury,  but  also  for  loss  of  rents  for 
two  years,  was  harmless  where  tlie  jury  found 
a  verdict  for  the  permanent  injury  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4225-4228,  4230;  Dec.  Dig. 
§  1068.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  R.  E.  Jeffery,  Judge. 

Action  by  Nellie  Brundldge  and  anotlier 
against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  appeala    Afllmied. 

On  the  25th  of  August,  1913,  the  appellees 
instituted  this  suit  against  appellant  to  recov- 
er damages  to  certain  lands.  The  appellees 
alleged  that  during  the  years  1011,  1912,  and 
1013,  the  appellant  constructed  an  embank- 
ment on  the  east  side  of  certain  lands  belong- 
ing to  Wio,  H.  Morris.  That  appellees,  Nellie 
Brundldge  and  Vannle  Carpenter,  were  the 
sole  heirs  of  Morris,  who  died  Intestate  on  or 
about  the  1st  of  June,  1913.  That  appellant 
uegligently  failed  to  leave  sufficient  openings 
iu  the  embankment  to  drain  the  land  of  the 
surface  water,  to  appellees'  damage,  etc  The 
answer  denied  the  material  allegations  of  the 
complaint 

The  facts,  stated  from  the  viewpoint  of 
appellees,  were  substantially  as  follows:  In 
the  fall  of  1910  the  embankment  was  con- 


structed by  the  appellant  for  the  purpose  of 
providing  for  a  double  track  from  the  dty  of 
Newport  to  Diaz.  The  land  in  controversy 
lies  Just  Immediately  outside  of  the  city  of 
Newport,  north  of  the  Iron  Mountain  and 
east  of  the  Rock  Island  Railway.  Prior  to 
the  year  1909,  it  was  subject  to  overflow 
from  the  backwaters  of  White  and  Black 
rivers.  This  land,  together  with  several  thou- 
sand acres  of  other  lands,  was  drained,  before 
the  construction  of  the  embankment  com- 
plained of,  by  what  Is  known  as  Lye  branch, 
a  stream  which  ran  southeast  and  emptied 
Into  Newport  Lake  south  of  the  Iron  Moun- 
tain Railway.  When  the  appellant  first  built 
Its  railroad,  the  bed  of  this  branch  was  filled, 
and  a  passage  for  the  water  was  provided  by 
constructing  a  trestle  about  500  feet  long. 
The  land  was  drained  by  running  a  ditch 
from  the  bed  of  I^ye  branch  down  the  west 
side  of  the  railroad  and  through  the  trestle 
and  thence  Into  Newport  Lake.  When  appel- 
lant constructed  its  embankment  in  1910,  It 
took  out  the  trestle  adjacent  to  the  Morris 
land  and  filled  this  space  with  solid  earth, 
except  at  each  end  of  where  the  trestle  for- 
merly stood  there  were  placed  drain  tiles 
about  30  inches  In  diameter.  These  tUes 
were  placed  above  the  level  of  the  ground, 
and  were  so  arranged  that  the  inflow  was 
higher  than  the  outflow  and  were  insuffi- 
cient to  carry  oft  the  ordinary  rainfall,  re- 
sulting in  the  overflow  of  over  200  acres  of 
land  belonging  to  the  appellees,  part  of  which 
was  cleared  land.  The  land,  by  reason  of  the 
overflow,  was  rendered  unfit  for  agricultural 
purposes.  The  injury  to  the  land  was  i)er- 
manent 

The  Jury  returned  a  verdict  In  favor  of  the 
appellees  for  $4,006  damages,  and,  from  a 
judgment  for  this  sum,  appellant  prosecutes 
this  appeal. 

E.  B.  Klnsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  Campbell  &  Suits,  of 
Newport,  for  appellant.  S.  Brundldge,  of 
Searcy,  and  Jno.  W.  &  Jos.  M.  Stayton,  of 
Newport,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  First  Witness  Harris  testlfled 
that  prior  to  1910  the  land  was  good  for  agri- 
cultural purposes,  but  that  since  that  time  it 
was  nonproductive  by  reason  of  the  overflow 
from  the  water  caused  by  a  failure  to  leave 
sufficient  openings  In  the  embankment;  that 
the  drain  tiles  placed  there  by  the  appellant 
were  not  sufficient  to  carry  off  the  water.  On 
cross-examination  he  testified  that  bis  sister 
owned  land  similarly  situated  to  the  land 
owned  by  the  appellees.  He  was  asked:  "Q. 
Do  you  know  whether  she  is  figuring  on  a 
lawsuit  similar  to  this  one?"  Appellees  ob- 
jected to  the  question,  and  the  objection  was 
sustained.  Appellant  contends  that  this  was 
error.  There  was  no  prejudicial  error  to  ap- 
pellant In  the  court's  ruling.     The  witness 
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bad  already  stated  tbat  tbe  lands  of  his  sister 
were  similarly  situated  to  that  of  the  appel- 
lees. This  revealed  his  relationship  and  any 
Interest  that  he  might  have  had  affecting  his 
credibility. 

[2]  Second.  The  appellant  offered  to  prove 
by  witness  McLaln  as  follows: 

"Mr.  Morris  tried  to  rent  m«  the  lands  and 
X  didn't  want  to  rent  the  lands;  and  he  made  me 
a  proposition  tbat  if  I  wonld  fence  tbe  land  be 
would  give  me  the  use  of  it  for  one  year.  Well, 
then,  later  than  that  he  was  after  me  again 
about  taking  the  place,  and  I  wouldn't  take  it. 
And  then  he  offered  to  give  me  the  use  of  the 
place  for  two  years  to  fence  it  up.  And,  of 
course,  I  refused  tbat  I  didn't  consider  it 
worth  that.    This  was  prior  to  1910." 

The  court  exdnded  the  offered  testimony 
and  appellant  assigns  this  as  error,  for  which 
the  judgment  should  be  reversed.  It  was  not 
shown  when  this  alleged  conversation  be- 
tween Morris  and  the  witness  took  place,  ex- 
cept tbat  it  was  prior  to  1910.  How  long 
prior  to  1910,  the  appellant  did  not  offer  to 
show.  For  angbt  the  record  discloses,  it  may 
bave  been  too  remote  to  have  had  any  proba- 
tive force  as  to  the  value  of  tbe  lands  at  the 
time  the  damage  is  alleged  to  have  accrued. 
The  conditions  affecting  value,  at  the  time  of 
tbis  alleged  occurrence  between  Morris  and 
tbe  witness,  might  have  been  entirely  dif- 
ferent 

[S]  Moreover,  It  was  hearsay  and  not  com- 
petent to  show  what  Morris  had  said  in  re- 
gard to  the  value  of  the  lands  prior  to  his 
death.  Morris  had  died  before  the  Institu- 
tion of  this  suit,  and  to  attonpt  to  prove  his 
opinion  as  to  the  yalue  of  the  land  by  the 
witness  was  but  hearsay  evidence. 

[4]  Moreover,  the  testimony,  even  if  com- 
petent, did  not  tend  to  prove  that  the  land 
had  no  agricultural  value,  and  therefore  It 
was  not  prejudicial  to  appellant  to  exclude 
It.  So  much  of  the  offered  evidence  as  tend- 
ed to  show  the  witness'  own  opinion  as  to  the 
▼alne  of  the  land  was  covered  by  the  testi- 
mony which  was  admitted  without  objection, 
for  the  witness  stated  further  on  In  his 
testimony  that  the  land  "was  very  poor  for 
agricultural  purposes";  that  he  had  never 
known  a  good  crop  raised  on  It,  etc.  The 
witness  further  stated  "that  prior  to  1910,  the 
cleared  land  and  the  uncleared  land  was 
worth  $10  an  acre,  and  It  was  worth  the 
same  now." 

[6]  Third.  The  appellant  contends  that  the 
verdict  was  excessive.  There  was  testimony 
on  behalf  of  the  appellees  tending  to  show 
tbat  the  land,  before  the  obstruction  and 
overflow  caused  by  the  appellant's  failure  to 
make  sufflclent  openings  in  Its  embankment, 
was  considered  very  valuable  land;  the  un- 
cleared or  "woods"  land  being  worth  from 
$25  to  $30  an  acre,  while  the  cleared  land 
was  worth  all  tbe  way  from  $50  to  $100  an 
acre.  Several  of  the  witnesses  testified  tbat 
It  was  worth  from  $75  to  $100  an  acre. 
While  there  was  a  sharp  conflict  In  the  tes- 
timony as  to  the  value  of  tbe  land  and  the 


damages  sustained,  many  of  the  witnesses  on 
behalf  of  tbe  appellant,  testifying  to  the  ef-. 
feet  that  tbe  land  was  but  of  Uttle  value  for 
agricultural  purposes,  still  we  are  of  tbe 
opinion  that  there  was  testimony  to  warrant 
the  verdict  It  was  a  question  of  fact  for 
tbe  jury,  and  we  find  no  satisfactory  basis 
In  the  evidence  for  disturbing  the  verdict  as 
to  the  amount  of  the  damages. 

[I]  Fourth.  Appellant  contends  that  the 
court  erred  in  instructing  the  Jury  that  the 
appellees  could  recover  damages  for  a  per- 
manent injury  to  their  lands,  for  the  reason 
tbat  tbe  proof  did  not  show  tbat  there  was 
such  an  injury.  Tbe  jury  might  have  found 
from  the  testimony  that  the  embankment,  as 
constructed,  would  result  in  permanent  In- 
jury to  appellee's  land.  Before  this  em- 
bankment wks  built,  tbe  water  bad  passed 
under  a  trestle  500  feet  In  length.  This  space 
was  closed  by  tbe  solid  embankment,  with  the 
exception  of  two  drain  tiles  30  Inches  in 
diameter  and  placed  above  the  natural  level 
of  the  ground.  The  jury  were  warranted  in 
finding  from  this  that  damage  would  neces- 
sarily result  to  the  appellees'  land  by  rea- 
son of  the  obstruction  of  the  water,  for  tbe 
water  could  not  flow  out  through  the  drain 
tile  pipes  until  it  bad  accumulated  in  a  suf- 
ficient quantity  to  reach  the  mouth  of  these 
tiles,  and  tbat  water  tbat  had  before  flowed 
through  an  open  space  of  500  feet  would 
necessarily  be  obstructed  when  outlets  of 
only  SO  Inches  in  diameter  were  provided 
for  it,  and  consequently  that  same  would  be 
thrown  back  upon  tbe  appellees'  land. 

The  case,  on  tbe  facta,  comes  within  the 
doctrine  announced  by  this  court  in  the  recent 
case  of  Railway  Company  v.  Humphreys,  107 
Ark.  380,  1B6  S.  W.  127,  where  all  of  our 
former  cases  upon  the  subject  are  cited. 
Tbe  question  in  that  case  was  whether  or  not 
tbe  statute  of  limitations  was  applicable  to 
the  facts,  but  tbe  question  of  tbe  measure 
of  damages  was  necessarily  involved;  and 
the  reasoning  of  the  court  in  tbat  case,  In 
determining  whether  the  damage  was  origi- 
nal, is  applicable  here  in  determining  wheth- 
er this  obstruction  was  one  tbat  resulted  in 
I)ermanent  injury  to  the  appellees'  land. 
There  we  held  (quoting  syllabus)  that: 

"When  a  railway  company  constructs  a  cul- 
vert so  that  damage  to  adjoining  property  by 
overflow  must  necessarily  result,  and  the  cer- 
tainty, nature,  and  extent  of  the  damage  may  be 
reasonably  ascertained  and  estimated  at  tbe  time 
of  the  construction  of  the  culvert,  then  the  dam- 
age is  original  and  there  can  be  but  a  single 
recovery." 

Applying  the  same  rule  here,  the  jury  were 
warranted  in  finding  tbat  tbe  construction 
of  the  embankment  in  the  manner  indicated 
would  necessarily  result  In  a  permanent 
damage  to  the  appellees'  land,  which  could 
be  reasonably  ascertained  and  estimated  at 
tbe  time  the  embankment  was  constructed. 

[7]  While  the  court  in  the  instruction,  per- 
mitted the  jury  to  take  into  consideration, 
in    addition   to   the   permanent   injury,    the 
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damages  that  had  resulted  on  account  of  the 
loss  of  rents  for  certain  years,  the  appellant 
was  not  prejudiced  by  this  feature  of  the 
instruction,  since  the  rerdict  of  the  jury  was 
for  "permanent  damages"  only. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  correct,  and  It  Is  therefore  affirmed. 


CLABORN  T.  STATB.    (No.  18.) 
(Supreme  Court  of  Arkansas.     Nov.  30,  1914.) 

1.  Witnesses  (§  293*)— CoNsmcuTioNAi.  and 
STATtrroBT  Provisions  —  Sbu-Incbiminat- 
iNG  Testimony. 

It  is  the  policy  of  the  law  to  protect  all 
persons  from  criminal  proceedings  based  upon 
their  own  evidence,  unless  voluntarily  given, 
and  such  right  is  paramount  to  any  puhlic  pol- 
icy or  necessity  for  punishing  false  swearing. 

[E!d.  Note. — For  other  cases,  see  Witnesses, 
CJent.  Dig.  §§  1009-1014;    Dec  Dig.  §  293.*] 

2.  Pebjubt  (f  19*)— Indictment— VoLtTNTAET 
Chabacteb  of  Tebtimont. 

Under  Const,  art.  2,  {  8,  declaring  that  no 
person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  an  indictment 
for  peijury  for  false  swearing  in  a  criminal  pro- 
ceedmg  pending  before  the  grand  jury  against 
the  one  indicted  was  fatally  defective,  where  it 
did  not  allege  that  accused  voluntarily  appeared 
before  the  grand  jury  to  give  the  testimony  upon 
which  the  indictment  was  predicated. 

[Ed.  Note. — ^For  other  cases,  see  Perjury, 
Cent.  Dig.  §§  65,  66>  70,  71 ;  Dec.  Dig.  f  19.*] 

Appeal  from  Circuit  Court,  Sevier  County ; 
Jeff.  T.  Cowling,  Judge. 

Oscar  Claborn  was  convicted  of  perjury, 
and  he  appeals.  Reversed  and  remanded, 
with  directions. 

Appellant  appeals  from  a  Judgment  of 
conviction  for  the  crime  of  perjury.  The 
Indictment,  omitting  the  caption,  la  aa  fol- 
lows: 

"The  said  Oscar  Claborn,  in  the  county  and 
state  aforesaid,  on  the  27th  day  of  January, 
1914,  on  his  examination  as  a  witness  before 
the  grand  jury,  duly  selected,  impaneled,  sworn, 
and  charged,  to  inquire  in  and  for  the  body  of 
the  county  of  Sevier,  at  the  January,  1914, 
term  of  the  circuit  court  of  said  county,  to 
which  said  grand  jury  R.  A.  Gilliam  was  duly 
appointed  foreman  and  duly  authorized  and 
empowered  to  administer  oaths  to  witnesses 
before  said  grand  Jury ;  the  said  Oscar  Claborn 
was  duly  sworn  to  testify  the  truth,  the  whole 
trnth,  and  nothing  but  the  truth,  by  the  said 
R.  A.  Gilliam,  aa  foreman  of  said  grand  jury, 
as  aforesaid,  on  the  examination  of  a  certain 
matter  and  charge  by  the  state  of  Arkansas 
against  the  said  Oscar  Claborn  for  carrying  con- 
cealed weapons  in  the  said  county  of  Sevier 
on  or  about  the  10th  December,  1913,  then 
pending  before  the  prand  jury  atoresaid;  the 
said  Oscar  Claborn  feloniously,  willfully,  falsely, 
and  corruptly   testified  that  he  did  not  have  a 

Eistol  in  his  possession,  on  his  person,  nor  on 
is  saddle,  or  in  his  slicker  at  the  dance  given 
at  the  residence  of  George  Priddy,  in  said  coun- 
ty, on  said  date;  the  matter  so  testified  to  be- 
ing material  matter,  and  the  said  testimony  be- 
inf;  willfully  and  corruptly  false,  the  said  truth 
bemg  that  the  said  Oscar  Claborn  did  have  in 
his  possession  a  pistol  at  said  time  and  place, 
unlawfully  against  the  peace  and  dignity  of 
the  state  of  Arkansas." 


The  appellant  demorred  to  the  Indictment, 
on  various  grounds,  among  which  la  the  f<4- 
lowtng: 

"11.  That  the  indictment  contains  matter 
which  is  a  legal  defense  and  a  bar  to  tiie  prose- 
cution in  that  the  indictment  states  that  the 
defendant  Oscar  Claborn  was  sworn  to  testify 
before  the  grand  jury,  on  the  examination  of  a 
certain  matter,  a  charge  of  the  state  of  Arkan- 
sas against  himself,  and  that  said  testimony,  if 
given  by  Oscar  Claborn  before  said  grand  jury, 
cannot  be  used  against  him,  and  is  a  bar  to  the 
proaecntion  of  a  charge  of  perjury  growing  .out 
of  said  evidence  given  by  him. 

The  court  overruled  the  demurrer,  and  ap- 
pellant duly  excepted  to  the  ruling.  He  was 
tried  and  onvlcted,  and  alleges  as  the  first 
ground  of  bis  motion  for  a  new  trial  that 
the  court  erred  In  overruling  the  demurrer. 
The  motion  for  a  new  trial  was  overruled, 
and  appellant  duly  prosecutes  this  appeal. 

Elmer  J.  Lundy,  of  Mena,  for  appellant 
Wm.  Zi.  Moose,  Atty.  Gen.,  and  Jno.  P.  Stree- 
pey,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  fhcts  as 
above).  Section  2286  of  Klrby's  Digest  pro- 
vides: 

"A  demurrer  is  proper  •  •  •  Fifth,  where 
the  indictment  contains  matter  which  is  a  legal 
defense  or  bar  to  the  prosecution." 

Here  the  Indictment  shows  that  a  dtaxge 
by  the  state  of  Arkansas  against  Oscar  Cla- 
born was  pending  before  the  grand  Jury,  "and 
that  the  said  Oscar  Claborn  was  duly  sworn 
to  testify  the  truth,  etc.,  concerning  such 
charge." 

[1]  Article  2,  section  8.  of  our  Gonstltotlon 
provides:  "Nor  shall  any  person  be  compi- 
led in  any  criminal  case  to  be  a  witness 
against  himself."  This  language  of  our  Con- 
stitution Is  similar  to  tbe  language  on  this 
subject  contained  in  the  Fifth  amendment 
to  the  Constltutloo  of  the  United  States.  The 
Supreme  Court  of  the  United  States,  In  Goanr 
selman  v.  Hitchcock,  142  U.  8.  647-662,  12 
Sup.  Ct  196,  198  (35  L.  Ed.  1110),  said: 

"This  provision  must  have  a  broad  constmc- 
tion  in  favor  of  the  right  which  it  was  intended 
to  secure.  The  matter  under  investigation  by 
the  grand  jury  in  this  case  was  a  criminal  mat- 
ter, to  inquire  whether  there  had  been  a  crim- 
inal 'Eolation  of  the  Interstate  Commerce  Act 
If  CV>un  selman  had  been  guilty  of  the  matter 
inquired  of  in  the  questions  which  he  refused 
to  answer,  he  himself  was  liable  to  proseention 
under  the  act  The  caie  before  the  grand  jury 
was  therefore  a  criminal  case.  *  *  *  The  ob- 
ject was  to  insure  that  a  person  should  not  be 
compelled,  when  acting  aa  a  witness  in  any 
investigation,  to  give  testimony  which  might 
tend  to  show  that  he  himself  had  committed  a 
crime." 

The  court  after  a  review  of  the  dedslona 
of  state  courts  construing  Bimilar  provisions, 
held  (quoting  syllabus)  that: 

"It  is  a  reasonable  construction  of  the  con- 
stitutional provision  that  the  witness  is  pro- 
tected from  being  compelled  to  disclose  the  cii^ 
cnmstances  of  his  defense  or  the  sources  from 
which  or  the  means  by  which  evidence  of  its 
commission  or  of  his  connection  with  it  may 
be  obtained." 
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See  State  v.  Quarles,  IS  Ark.  307;  United 
States  V.  Edgerton  (D.  C.)  80  Fed.  374;  Unit- 
ed States  V.  BeU  (O.  C.)  81  Fed.  853. 

In  the  latter  case,  the  following  language 
was  used,  whicb  we  approve,  to  wit: 

"The  right  to  protection  ig  paramount  to 
any  public  policy  or  necessity  for  panishing 
false  swearing,  and,  like  all  other  desirable  ends 
in  government  and  all  other  public  policies,  this 
must  yield  to  a  constitutional  guaranty  which 
protects  the  citizen  against  invasion  of  his  privi- 
lege. The  public  policy  of  protecting  him  is  as 
much  cherished  by  English  and  American  senti- 
ment as  is  that  which  insists  on  the  parity  of 
oaths." 

Even  after  an  Indictment  la  found,  under 
oar  statute  the  person  charged  cannot  be 
made  a  witness  In  the  trial  except  at  his  own 
request.  Klrby's  Digest,  {  3068.  A  confes- 
sion of  gnllt  cannot  be  used  in  evidence 
against  a  person  charged  with  a  crime  unless 
it  is  first  shown  that  such  confession  was 
freely  and  voluntarily  made.  See  Deweln  r. 
State,  170  8.  W.  582.  A  confession  of  a  de- 
fendant, unless  made  In  open  court,  will  not 
warrant  a  conviction,  unless  accompanied 
with  other  proof  that  the  offense  was  com- 
mitted.   Klrby's  Digest,  S  2385. 

A  procedure  compelling  one  to  accuse  or 
convict  himself  of  crime  Is  contrary  to  the 
genius  of  modem  criminal  Jurisprudence,  and 
harks  back  somewhat  to  the  spirit  and  meth- 
ods of  the  Spanish  Inquisition.  Our  Con- 
stitution, statutes,  and  decisions  show  clearly 
that  It  Is  the  policy  of  our  laws  to  protect 
all  persons  from  criminal  proceedings  of  any 
character  based  upon  evidence  obtained  from 
the  persons  themselves,  unless  such  evidence 
has  been  ft'eely  and  voluntarily  given. 

[2]  An  indictment  for  perjury,  based  upon 
alleged  false  swearing  In  a  criminal  proceed- 
ing pending  before  the  grand  Jury  against 
the  person  himself  giving  the  alleged  false 
testimony,  Is  fatally  defective,  unless  it  al- 
leges that  the  accused  voluntarily  appeared 
before  the, grand  Jury  to  give  the  testimony 
upon  whldi  the  indictment  for  perjury  is 
predicated.  No  such  allegations  are  contain- 
ed tn  the  indictment  under  review,  and  it 
therefore  fails  to  charge  a  public  offense. 

For  the  error  of  the  court  in  overruling  the 
demurrer,  the  Judgment  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  sus- 
tain the  same. 


LOCHBIDGB  DRY  GOODS  CO.  v.  DAN- 
IELS TRANSFER  CO.  (No.  18.) 

(Supreme  Court  of  Arkansas.    Nov.  SO,  1914.) 

1.   JT78TICKS     OF    THB     PKAOX     (M    90,     174*)— 
I^XADIirOB— SUFFIOIENOT    OT    ObaI,    PlXAJh 

nroa 

In  proceedings  before  a  Justice  of  the  peace, 
the  j)Ieading8  may  be  oral,  and  no  greater  for- 
mality is  requireid  when  the  case  reaches  the 
circuit  court  on  appeaL 

[lid.  Note.— For  other  cases,  ■•«  Justices  of 
the  Peace.  Cent.  Dig.  H  806,  685-693;  Deo. 
Dig.  SI  90,  174.*] 


2.  Justices  of  the  Peace  (J  174*)— Appeai.— 

Defewsb  of  Luotationb. 

Though  on  an  appeal  to  the  circuit  court 
from  a  justice  court  written  pleadings  were  not 
required,  a  party  wishing  to  rely  on  the  defense 
of  limitations  was  bound  to  specifically  direct 
the  court's  attention  to  the  fact  that  it  pleaded 
the  statute,  in  order  that  such  plea  might  be 
available  as  a  defense,  and  it  was  not  sufficient 
to  ask  for  a  verdict  in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  665-693;    Dec.  Dig.  f 

8.  Afpsal    and    Kbbob    <i    173*)— Rbvisw— 

Questions  Not  Raised  Below. 

Where  the  defense  of  limitations  was  not 
raised  in  the  court  below,  it  cannot  be  raised 
for  the  first  time  In  the  Supreme  Court. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1079-1089,  1091-1098, 
1095-1098,  1101-1120;    Dec  Dig.  {  173.»] 

4.  Justices  of  the  Peace  (§  157*)— Appeal- 
Affidavit  FOB  Appeal — Waiveb. 

In  a  shipper's  action  before  a  Justice  of 
the  peace  for  the  value  of  sheeting  which  it  di- 
rected a  railroad  company  to  deliver  to  T.,  but 
which  the  railroad  company  delivered  to  a 
transfer  company  authorized  to  receive  ship- 
ments intended  for  T.,  or  for  the  L.  Company, 
against  the  railroad  company,  ^c  transfer  com- 
pany, T.,  and  the  L.  Company,  the  L.  Company 
appeared  before  the  justice  of  the  peace,  the 
case  was  tried  on  its  merits,  and  judgment  ren- 
dered against  the  railroad  company.  The  ship- 
per and  the  railroad  company  filed  affldavits 
for  appeal.  In  the  circuit  court,  no  motion  to 
dismiss  the  appeal  was  filed,  and  no  objection 
made  to  the  jurisdiction  of  that  cdurt,  and,  all 
parties  having  appeared,  the  case  was  tried  on 
the  merits,  and  Judgment  was  rendered  in  favor 
of  the  transfer  company  against  the  L.  Com- 
pany, to  whom  it  claimed  to  have  delivered  the 
shipment  Held,  that  while  the  filing  of  an  af-  ^ 
fidavit  for  an  appeal  is  a  prerequisiffe  to  the 
granting  of  an  appeal  by  the  justice,  and  where 
there  is  no  waiver  by  the  party  against  whom 
the  appeal  is  taken  the  appeal  should  be  dis- 
missed on  motion,  the  filing  of  an  afBdavit  for 
appeal  by  the  transfer  company  was  waived  by 
toe  L.  Company  by  going  to  trial  without  ob- 
jection, and  after  a  trial  on  the  merits  It  was 
too  late  to  make  the  objection. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |f  634-642;  Dec.  Dig.  { 
157.*] 

6.  Cabbikbs  (S  94*)— Mibdeliveby  of  Ship- 
HEI7TS— Reoovkbt  Aoaikst  Pabtt  Bbceiv- 
iRo  SHIPMENT!— Evidence. 

In  a  suit  to  recover  the  value  of  a  shipment 
of  sheeting  which  the  shipper  directed  a  rail- 
road company  to  deliver  to  T.,  a  merchant,  but 
which  it  delivered  to  a  transfer  company  au- 
thorized to  receive  shipments  consigned  to  T., 
or  the  Ia  Company,  another  firm  of  merchants, 
evidence  heid  sufficient  to  support  a  jury  find- 
ing that  the  transfer  company  delivered  the 
sheeting  to  the  L.  Company,  and  that  the  sheet- 
ing was  used  by  It 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  K  367-396,  466;  Dec.  Dig.  (  94.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  the  Ferguson-McKlnney  Dry 
Goods  Company  against  W.  W.  Townsend 
and  others,  brought  before  a  Justice  of  the 
peace  and  tried  de  novo  in  the  drcolt  court 
From  a  Judgment  in  favor  of  the  defendant 
Daniels  Transfer  Company,  the  defendant 
Lochrldge  Dry  Goods  Company  appeals.  Af- 
firmed. 
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The  Ferguson-McElnney  Dry  Goods  Com- 
pany, a  corporation  of  St.  l/ools,  Mo.,  com- 
menced this  action  before  a  Justice  of  the 
peace  against  W.  W.  Townsend  and  the  Kan- 
sas City  Southern  Hallway  Company  to  re- 
cover the  value  of  a  bale  of  sheeting.  W.  W. 
Townsend  answered  and  denied  liability  and 
asked  that  Fred  H.  Dnnlels,  doing  business 
as  the  Daniels  Transfer  Company,  be  made 
a  party  defendant  to  the  action,  and  that  he 
have  judgment  against  it  if  the  plaintift 
should  recover  Judgment  against  him.  The 
Daniels  Transfer  Company  was  accordingly 
made  a  party  defendant,  and  subsequently 
the  Lgchridge  Dry  Goods  Company  was 
also  made  a  party  defendant.  All  of  the  par- 
ties appeared  at  the  trial  except  the  Kansas 
City  Southern  Railway  Company,  which 
made  default.  This  fact  is  shown  by  the 
transcript  of  the  Justice  of  the  peace.  The 
Justice's  transcript  also  contains  a  recital  as 
follows: 

"This  cause  coming  on  to  be  heard  on  the 
9th  day  of  December,  1913,  on  the  complaint 
of  the  plaintiff  to  recover  $73.35  alleged  to  be 
due  on  account  for  one  bale  of  sheeting  shipped 
by  the  plaintiffs  from  I^aurel,  Miss.,  to  Iilena, 
Ark.,  to  the  order  of  plaintiff,  and  which  the 
plaintiff  claims  was  delivered  to  W.  W.  Town- 
send,  one  of  the  parties  defendant  in  this  action. 
In  the  original  suit  the  Daniels  Transfer  Com- 
pany and  the  Kansas  City  Southern  Railway 
Company  were  made  defendants,  and  later 
Lochridge  Dry  Goods  Company  was  made  a 
defendant.  All  of  the  defendants  except  the 
Kansas  City  Southern  Railway  Company  an- 
'  swered  and  were  represented  in  court  by  coun- 
seL  Tliis  four-cornered  case  reminds  us  of  the 
old  game,  'Button,  button,  who's  got  the  but- 
ton?' Three  of  the  four  defendants  appeared 
and  each  tried  to  escape  liability  for  this  elusive 
bale  of  sheeting;  which  was  shipped  by  the 
plaintiff  to  itself." 

The  Justice  of  the  peace  rendered  a  Judg- 
ment in  favor  of  the  plaintiff  against  the 
Kansas  City  Southern  Railway  Company  for 
$78.35.  The  record  shows  that  both  the  rail- 
way company  and  the  appellant  filed  affi- 
davits for  appeal  before  the  Justice  of  the 
peace.  The  record  does  not  show  that  any 
of  the  other  parties  defendant  filed  an  affi- 
davit for  appeal.  The  case  was  tried  de  novo 
in  the  circuit  court,  and  all  the  parties  ap- 
peared, and  the  cause  was  tried  on  Its  merits. 

The  facts,  briefly  stated,  are  as  follows: 
In  November,  1910,  the  Fergu.son-McKlnney 
Dry  Goods  Company  sold  to  W.  W.  Townsend, 
a  merchant  of  Mena,  Arl£.,  two  bales  of  sheet- 
ing. The  bales  of  sheeting  were  shipped  from 
the  factory  at  Laurel,  Miss.,  and  were  con- 
signed to  the  Ferguson-McKlnney  Dry  Goods 
Company  at  Mena.  That  company  sent  an 
order  to  the  Kansas  City  Southern  Railway 
Company  to  deliver  the  sheeting  to  W.  W. 
Townsend.  The  Daniels  Transfer  Company 
operated  a  transfer  line  In  the  city  of  Mena 
and  had  authority  from  W.  W.  Townsend 
and  from  the  Lochridge  Dry  Goods  Company 
to  receive  at  the  railway  station  of  the  Kan- 
sas City  Southern  Railway  Company  all 
goods  that  were  shipped  to  them  and  to  de- 
liver them  at  their  respective  places  of  busi- 


ness in  the  dty  of  Mena.  The  undisputed 
evidence  shows  that  the  Daniels  Transfer 
Company  received  the  bales  of  sheeting  from 
the  Kansas  City  Southern  Railway  Company 
and  i>aid  the  freight  therefor.  It.  was  the 
practice  of  the  transfer  company  wben  goods 
were  delivered  to  the  merchant  to  have  them 
checlc  it  and  to  collect  the  freight  which  the 
transfer  company  had  already  paid  to  the 
railway  company.  The  merchant  then  kept 
the  freight  bUl  and  presented  it  to  the  Fergu- 
son-McKlnney Dry  Goods  Company  in  order 
that  it  might  receive  a  rebate  on  the  freight 
from  that  company.  The  freight  bill  so  paid 
was  called  an  "expense  bUl."  W.  W.  Town- 
send  did  not  receive  either  bale  of  sheeting. 
Upon  investigation  afterwards  it  was  discov- 
ered that  one  of  these  bales  of  sheeting  had 
been  delivered  to  the  Locbridge  Dry  Goods 
Company,  and  the  Lochrldge  Dry  Goods  Com- 
pany turned  the  bale  of  sheeting  over  to  the 
Daniels  Transfer  Company,  together  with 
the  expense  bill,  and  the  transfer  company  in 
turn  delivered  the  bale  of  sheeting  to  W.  W. 
Townsend.  The  other  bale  of  sheeting  was 
not  found.  The  evidence  shows  that  it  was 
not  received  by  W.  W.  Townsend  and  the 
evidence  on  the  part  of  the  Lochridge  Dry 
Goods  Company  shows  that  it  was  not  re- 
ceived by  that  company.  The  freight  or  ex- 
pense bill  for  the  lost  bale  of  sheeting  was 
found  in  the  possession  of  the  Lochrldge 
Dry  Goods  Company,  and  the  undisputed  evi- 
dence shows  that  it  was  the  practice  of  the 
transfer  company,  when  it  delivered  goods 
to  Townsend  or  to  the  Lochrldge  Dry  Goods 
Company,  to  also  turn  over  to  it  the  freight 
bill  or  expense  bill.  The  court  directed  the 
Jury  to  return  a  verdict  in  favor  of  the  Dan- 
iels Transfer  Company  against  the  Lochrldge 
Dry  Goods  Company.  Other  facts  will  l)e  re- 
ferred to  in  the  opinion.  From  the  Judgment 
rendered,  the  Lochrldge  Dry  Goods  Comi)any 
has  duly  prosecuted  an  appeal  to  tliis  court 

J.  I.  Alley,  of  M«ia,  for  appellant.  W.  M. 
Pipkin,  of  Mena,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1-3]  It  is  contended  by  counsel  for  appel- 
lant that  the  claim  of  the  Daniels  Transfer 
Company  against  the  Lochridge  Dry  Goods 
Company  Is  barred  by  the  statute  of  limita- 
tions. No  written  pleadings  were  filed  either 
in  the  Justice  court  or  the  circuit  court.  It 
is  well  settled  in  this  state  that  in  proceed- 
ings befbre  a  Justice  of  the  peace  the  plead- 
ing may  be  oral  and  no  greater  formality  is 
required  when  the  case  reaches  the  circuit 
court  on  appeal.  Wben  the  case  reached 
the  circuit  court,  the  defendant  may  have 
Indicated  orally  what  his  plea  was ;  but  there 
Is  nothing  in  the  record  to  show  that  appel- 
lant pleaded  the  statute  of  llmitationa.  The 
fact  that  it  asked  for  a  verdict  in  its  favor 
was  not  equivalent  to  pleading  the  statutr: 
of  limitations.  The  court's  attention  shouU  1 
have  been  specifically  directed  to  the  fac-t 
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that  appellant  pleaded  the  statute  of  limita- 
tions In  order  that  that  plea  might  be  avail- 
able to  the  defendant  aa  a  defense  to  the  ac- 
tion. This  was  not  done,  and  It  is  settled 
that  where  the  defense  of  the  statute  of  limi- 
tations was  not  raised  in  the  court  below  it 
cannot  be  raised  for  the  first  time  in  the  Su- 
preme Court.  Mt  Kebo  Anthracite  Coal  Go. 
V.  Martin,  86  Ark.  608,  111  S.  W.  1002,  112 
S.  W.  882. 

[4]  Again,  it  is  contended  by  counsel  for 
appellant  that  no  appeal  was  taken  by  the 
Daniels  Transfer  Company  from  the  Judg- 
ment of  the  Justice  of  the  peace,  and  that 
therefore  the  circuit  court  acquired  no  Juris- 
diction to  render  Judgment  In  ftiTor  of  the 
Daniels  Transfer  Company  against  the  Locb- 
lidge  Dry  Goods  Company.  It  is  true  we 
hare  held  that  the  filing  of  an  affidavit  is 
a.  prerequisite  to  the  granting  of  an  appeal^ 
by  the  Justice,  and  that  where  there  was  no 
showing  that  it  was  waived  by  the  party 
against  whom  the  appeal  Is  taken  the  circuit 
court  should,  on  motion,  dismiss  the  appeal. 
BUlingsley  v.  Adams,  102  Ark.  611,  145  S. 
W.  190;  Merrill  v.  Manees,  19  Ark.  647,  and 
cases  cited. 

In  the  case  before  us  no  motion  was  made 
to  dismiss  the  appeal  because  no  affidavit  for 
appeal  was  filed  by  the  Daniels  Transfer 
Company  and  no  objection  was  made  to  the 
Jurisdiction  of  the  circuit  court.  All  of  the 
parties  to  the  action  appeared  in  that  court 
and  the  case  was  tried  on  its  merits.  There- 
fore it  may  be  considered  that  no  affidavit 
for  appeal  *as  necessary  on  the  part  of  the 
Daniels  Transfer  Company.  It  was  waived 
by  the  Lochridge  Dry  Goods  Company  going 
to  trial  In  the  circuit  court  without  any  ob- 
jections on  that  account 

Moreover,  the  transcript  of  the  Justice  of 
the  peace  shows  that  the  Lochridge  Dry 
Goods  Company  was  made  a  party  defendant 
to  the  action  instituted  by  the  Ferguson- 
McKlnney  Dry  Goods  Company.  At  whose 
Instance  It  was  made  a  party  is  not  shown. 
But  the  record  does  show  that  it  appeared 
before  the  Justice  of  the  peace  and  that  the 
case  was  tried  on  Its  merits.  The  record 
also  shows  that  the  Lochridge  Dry  Goods 
Company  and  the  Daniels  Transfer  Company 
both  appeared  In  the  circuit  court  and  that 
the  case  was  there  tried  on  Its  merits.  The 
Ferguson-McKlnney  Dry  Goods  Company  and 
the  Kansas  City  Southern  Railway  Company 
against  which  Judgment  was  rendered  both 
filed  affidavits  for  appeal.  The  Justice  of 
the  peace  had  Jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  suit  The  object 
of  the  appeal  was  to  lodge  the  case  in  the 
drcnlt  court  for  a  trial  de  novo.  As  we 
have  already  seen,  all  of  the  parties  inter- 
ested appeared  in  the  circuit  court,  and  the 
case  was  there  tried  on  its  merits,  without 
any  objection  being  made  as  to  the  form  or 
171  S.W.-66 


method  of  procedure,  and  it  is  too  late  now 
to  make  such  objection. 

[S]  The  only  contention  made  by  the  appel- 
lant in  the  court  below  was  tliat  there  was 
not  sufficient  evidence  to  warrant  a  verdict 
against  it  Appellant  asked  the  circuit  court 
to  direct  a  verdict  In  its  favor.  This  the 
court  refused  to  do.  No  objection  was  made 
by  the  appellant  to  the  instructions  given 
by  the  court  and  no  exceptions  were  saved 
thereto.  Therefore  the  only  question  for  our 
determination  on  this  appeal  is  whether  or 
not  there  was  sufficient  evidence  to  warrant 
the  verdict  against  appellant 

The  undisputed  evidence  shows  that  the 
Ferguson-McKlnney  Dry  Goods  Company 
sold  the  bale  of  sheeting  In  question  to  W.  W. 
Townsend,  and  shipped  it  to  Mena  over  the 
line  of  the  Kansas  City  Southern  Railway 
Company.  The  Fergnsoa-McKinney  Dry 
Goods  Company  consigned  the  goods  to  itself 
at  Mena,  Ark.,  and  gave  an  order  on  the 
Kansas  City  Southern  Railway  Company  for 
the  delivery  of  the  goods  to  Townsend.  The 
Daniels  Transfer  Company  had  general  au- 
thority to  receive  from  the  railway  company 
all  goods  to  be  delivered  to  either  Townsend 
or  to  the  Lochridge  Dry  Goods  Company. 
The  undisputed  evidence  shows  ,that  the 
Daniels  Transfer  Company  received  the  bale 
of  sheeting  in  question  and  paid  the  freight 
thereon.  It  was  the  custom  of  the  transfer 
company  and  their  practice  to  deliver  the 
goods  to  the  merchants  who  had  purchased 
them  and  at  the  same  time  to  check  up  the 
goods  so  delivered  with  the  freight  bill  and 
to  deliver  the  freight  bill,  or  expense  bill 
as  they  called  It  to  the  merchant  who  re- 
ceived the  goods.  Evidence  was  adduced  by 
Townsend  and  by  the  Lochridge  Dry  Goods 
Company  to  show  that  they  did  not  receive 
the  bale  of  sheeting  in  question.  But,  as  we 
have  already  seen,  the  testimony  shows  that 
the  transfer  company  always  delivered  the 
freight  bill  or  expense  bill  at  the  time  the 
goods  were  delivered  to  the  merchant.  The 
expense  bUl  for  the  bale  of  sheeting  In  ques- 
tion was  afterwards  found  In  the  possession 
of  the  Lochridge  Dry  Goods  Company.  It 
was  also  shown  that  goods  which  were  not 
ordered  by  Townsend  or  by  the  Lochridge 
Dry  Goods  Company  were  sometimes  receiv- 
ed by  them,  and  that  sometimes  the  whole- 
sale merchant  would  substitute  goods.  The 
evidence  also  shows  that  another  bale  of 
sheeting  which  was  shipped  at  the  same  time 
to  Townsend  by  the  Ferguson-McKlnney  Dry 
Goods  Company  was  received  by  the  Loch- 
ridge Dry  Goods  Company.  Under  these  cir- 
cumstances, we  think  there  was  sufficient 
proof  to  warrant  the  Jury  in  finding  that  the 
bale  of  sheeting  in  question  was  received  by 
the  Lochridge  Dry  Goods  Company  and  was 
used  by  it 

Therefore  the  Judgment  will  be  affirmed. 
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POLK  et  al.  v.  SPARKS.    (No.  17.) 

(Supreme  Conrt  of  Arkansas.     Nov.  30,  1014.) 

Justices  of  the   Peace    ({  164*)— Appeai. 
AND  Errob. 

An  apneal  will  not  be  dismissed  because  tiie 
justice's  transcript,  required  by  Kirby's  Dig.  | 
4670,  was  not  filed  on  the  first  day  of  the  next 
term  of  the  circuit  court,  where  less  than  10 
days  intervened  between  the  granting  of  the 
appeal  and  the  commencement  of  the  term,  so 
that  the  case  could  not  stand  for  trial  in  that 
term,  as  provided  for  by  section  4578,  and  Acts 

1911,  p.  112,  i  7. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  (g  607-636;   Dec.  Dig.  g 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Action  by  W.  D.  Polk  and  others  against 
J.  M.  Sparks.  From  a  Judgment  tor  defend- 
ant, plaintiifs  appeal.    AflSmied. 

W.  D.  Polk,  J.  D.  Polk,  and  S.  P.  Lindsey, 
pro  se.  J.  S.  Jordan,  of  Coming,  for  ap- 
pellee. 

HART,  J.  Appellee  executed  a  mortgage 
to  appellants  on  certain  personal  proper- 
ty to  secure  an  Indebtedness  for  $250,  due 
by  bin)  to  them.  This  suit  Is  an  action  of 
replevin  by  appellants  against  appellee  to 
recover  the  property  embraced  in  the  mort- 
gage. Appellant  recovered  Judgment  before 
tbe  Justice  of  the  peace,  and  appellee  appeal- 
ed to  tbe  First  division  of  the  circuit  court 
of  Clay  county  for  the  Western  district. 
The  appeal  was  granted  on  the  27th  day  of 
March,  1912,  and  the  First  division  of  the 
circuit  court  of  Clay  county  for  the  Western 
district  convened  on  the  1st  day  of  April, 

1912,  three  days  afterwards.  The  Justice  of 
the  peace  filed  the  transcript  In  the  office 
of  the  clerk  of  the  circuit  court  on  the  28th 
of  September,  1912.  The  next  term  of  the 
First  division  of  the  circuit  court  after  tbe 
one  that  convened  on  the  Ist  day  of  April, 
1912,  convened  on  the  28th  day  of  October, 
1912.  Appellants,  who  were  plaintiffs  in  tbe 
court  below,  filed  their  motion  to  dismiss  the 
appeal,  because  the  .transcript  of  the  Justice 
of  tbe  peace  was  not  filed  in  circuit  conrt 
before  it  convened  on  tbe  Ist  day  of  April, 
1912.  The  court  overruled  the  motion,  and 
the  case  was  tried  anew  In  the  circuit  court. 
There  was  a  verdict  and  Judgment  In  favor 
of  appellee  and,  to  reverse  that  Judgment, 
appellants  have  prosecuted  this  appeal. 

The  sole  ground  relied  upon  by  appellants 
for  tbe  reversal  of  the  Judgment  Is  that  the 
court  erred  in  refusing  to  sustain  their  mo- 
tion to  dismiss  the  appeal.  They  rely  on  sec- 
tion 4670  of  Kirby's  Digest,  which  provides 
that  on  or  before  tbe  first  day  of  the  circuit 
court,  next  after  the  appeal  shall  have  been 
allowed,  the  Justice  shall  file  In  tbe  office  of 
the  clerk  of  such  court  a  transcript  of  all 
tbe  entries  made  in  his  docket  relating  to 
the  case,  together  with  all  the  process  and 
all  the  papers  relating  to  such  suit 


It  will  be  noted,  bowever,  that  section  4678 
of  Kirby's  Digest  provides  that  all  appeals 
allowed  10  days  before  tbe  first  day  of  tbe 
term  of  the  circuit  court  next  after  tbe  ap- 
peal is  allowed  shall  be  determined  at  sucb 
term,  unless  continued  for  cause. 

Clay  county  Is  tn  the  Second  Judidal  cir- 
cuit, and  there  Is  an  act  which  regulates  tbe 
practice  in  sucb  circuit.  Section  7  of  sucb 
act  provides  that  all  appeals  to  tbe  circuit 
court  In  said  circuit  sbAll  stand  for  trial, 
in  the  proper  division,  10  days  after  sucb 
appeal  shall  have  been  perfected.  See  Gen- 
eral Acts  of  1911,  p.  112.  It  will  be  noUced 
that  section  7  of  tbe  act  regulating  tbe  prac- 
tice In  the  Second  Judicial  district  is  sub- 
stantially the  same  as  section  4678  of  fOrby's 
Digest 

,  This  court.  In  passing  upon  section  4670 
of  Kirby's  Digest,  has  held  that,  when  an 
affidavit  for  appeal  from  tbe  Judgment  of  a 
Justice  of  the  peace  is  filed,  tbe  Judgment 
superseded,  and  the  appeal  Is  not  perfected 
until  the  time  prescribed  by  tbe  statute  has 
expired  and  a  satisfactory  excuse  is  not 
given  for  the  delay,  tbe  Judgment  of  the  Jus- 
tice may  be  affirmed  by  the  circuit  court 
Hart  V.  Lequleu,  161  S.  W.  201,  and  casesi 
cited;  Wilson  v.  Stark,  48  Ark.  73,  2  S.  W. 
346. 

It  will  be  noticed  that  tbe  first  term  of  the 
circuit  court  of  Clay  county  foi*  the  Western 
district  convened  three  days  after  the  api>eal 
was  granted  by  the  Justice  of  the  peace.  Un- 
der the  practice  act  for  that  circuit,  as  well 
as  section  4678  of  Kirby's  Digest  the  case 
would  not  stand  for  trial  at  that  term  of 
the  court,  because  10  days  did  not  elapse 
after  the  appeal  was  granted  t>efore  the  first 
term  of  the  circuit  court  convened.  When 
all  the  sections  bearing  on  the  question  are 
considered  together,  It  is  evident  that  they 
mean  that  the  circuit  court  In  a  case  where 
the  appeal  has  been  granted  and  10  days  has 
elapsed  thereafter  before  the  next  term  of 
the  circuit  court  begins,  shall,  on  motion, 
dismiss  tbe  appeal,  unless  a  satisfactory  ex- 
cuse is  given  for  the  delay.  But  they  do  not 
mean  that  the  circuit  court  shall  dismiss  tbe 
appeal  when  it  is  lees  than  10  days  before 
the  court  meets,  if  the  case  does  not  stand 
for  trial  at  that  term  of  the  court  Of 
course  the  appeal  may  be  perfected  and,  by 
consent  of  the  parties,  the  court  may  have 
Jurisdiction  to  try  the  case  at  a  term  of  the 
court  where  tbe  appeal  was  taken  less  than 
10  days  before  the  term  commenced,  but  in 
the  absence  of  sucb  consent  the  case  would 
not  stand  for  trial  at  that  term  of  tbe 
court,  and  the  court  would  not  err  in  refus- 
ing to  dismiss  the  appeal  because  It  was  not 
filed  l)efore  tbe  commencement  of  the  term 
at  which  tbe  case  would  not  stand  for  trial. 

In  tbe  case  of  Vallens  v.  Hopkins,  157  111 
267,  41  N.  E.  632,  the  court  held  that  under 
section  68,  chapter  79,  of  the  Revised  Stat- 
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otes,  no  jurisdiction  to  proceed  at  the  term 
is  obtained  by  an  appellate  court  of  an  ap- 
peal from  a  Justices'  judgment  taken  by  fil- 
ing the  bond  with  the  justice,  unless  the 
transcript  is  filed  10  days  before  the  tnrm 
begins.  The  Illinois  statute  is  in  all  essential 
respects  similar  to  section  4678  of  Kirby's 
Digest  and  section  7  of  the  Acts  of  1911, 
above  referred  to.  In  the  Illinois  case,  the 
court  quoted  with  approval  from  Hayward  v. 
Ramsey,  74  111.  372,  as  follows: 

"The  language  of  this  section  so  plainly  ex- 
cludes a  trial  of  such  an  appeal  perfected  be- 
fore a  justice  of  the  peace,  miless  there  has  in- 
tervened at  least  10  days  before  the  first  day  of 
the  term  to  which  the  appeal  is  taken,  that  we 
are  unable  to  see  how  any  one  cuuld  mistake 
its  meaning.  *  •  *  Although  the  parties  are 
bound  to  follow  their  case  to  the  circuit  court 
where  the  appeal  Is  perfected  before  the  justice, 
without  further  notice,  still  there  must  inter- 
vene 10  days  from  the  perfecting  of  the  appeal 
until  the  first  day  of  the  next  term  of  the  appel- 
late court." 

We  are  of  the  opinion  that  the  court  did 
not  err  in  refusing  to  dismiss  the  appeal  be- 
cause it  was  not  perfected  before  the  com- 
mencement of  the  term  of  the  court  at  which 
it  did  not  and  could  not  stand  for  trial  un- 
der the  statute.  Appellee  perfected  his  ap- 
peal from  the  justice  court  in  time  to  have 
the  case  noted  for  trial  at  the  term  at  which 
it  stood  for  trial. 

Therefore  the  judgment  will  be  affirmed. 


JACK    BAYOU    DRAINAGE   DIST.   t.    ST. 
LOUIS,  I.  M.  &  S.  RT.  00.    (No.  62.) 

(Supreme  Conrt  of  Arkansas.     Dec.  14,  1914.) 

1.  Drains  ({  14*)— Drainage  Distbiot— Es- 
tablishment—Appkaia-Affidavit. 

Where,  after  the  establishment  of  a  drain- 
age district  by  the  county  court,  remonstrant 
filed  an  affidavit  for  appeal,  stating  that  it  was 
aggrieved  by  an  order  overruling  its  remon- 
strance, and  the  exceptions  to  the  ret)ort  of  the 
commissioners  assessing  benefits  against  it,  etc., 
and  the  record  also  showed  that,  after  the  judg- 
ment estabUahing  the  district  was  made,  and  on 
the  same  day,  an  appeal  was  prayed  and  granted, 
an  objection  that  the  circuit  court  was  without 
Jurisdiction  because  of  want  of  an  affidavit  for, 
and  an  order  granting,  an  appeal  was  unsus- 
tainable. 

[EM.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §S  5,  6;  Dec.  Dig.  !  14.*] 

2.  Drains  (§  14*)— Dbainaob  Distbict— Es- 
tablisfiment  —  countt  coubt  —  jubisdic- 
TION — Statutes. 

Laws  1909,  p.  832,  §  2,  as  amended  by  Laws 
Idll,  p.  195,  relating  to  drainage  districts,  pro- 
vides that  if,  on  a  hearing,  a  petition  is  present- 
ed to  the  county  court,  signed  by  a  majority,  ei- 
ther in  number,  acreage,  or  value,  of  the  holders 
of  real  property  within  the  proposed  district, 
praying  that  the  improvement  be  made,  it  shall 
be  the  duty  of  the  court  to  investigate  and  to 
establish  the  district,  if  it  is  of  the  opinion  that 
the  establishment  will  be  to  the  advantage  of 
real  property  therein.  Held  that,  while  such 
provision  vests  great  power  in  the  court,  yet,  in 
the  face  of  a  failure  of  petitioners  to  secure  the 
signatures  of  a  majority,  either  in  number,  acre- 
age, or  value,  of  the  holders  of  real  property  in 
the  proposed  district  the  district  should  not  be 


established,  tmless  the  court  is  certain  that  its 
establishment  will  bring  great  benefit  to  the  land 
therein. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  S8  5,  6;   Dec.  Dig.  |  14.*] 

3.  Dbains  (5  14*)— Drainaob  Distbict— Es- 
tab  hsum  en  t — appeal. 

On  appeal  from  a  judgment  establishing  a 
drainage  district,  it  was  within  the  trial  court's 
discretion,  after  the  matter  had  been  thoroughly 
developed,  to  refuse  to  hear  further  testimony. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  il  5,  6;  Dec.  Dig.  §  14.*] 

Appeal  from  Circuit  Court,  Lonoke  Couu; 
ty ;   Eugene  Lankford,  Judge. 

Proceeding  to  establish  the  Jack  Bayou 
Drainage  District,  to  which  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
remonstrated.  A  judgment  of  the  county 
conrt  establishing  the  District  was  reversed 
on  appeal  of  the  Railroad  Company  to  the 
circuit  court,  and  the  District  appeals.  Af- 
firmed. 

The  county  court  of  Lonoke  county  formed 
certain  lands  therein  into  a  drainage  district 
upon  the  petition  of  the  property  owners. 
There  were  several  remonstrances  filed  to  the 
granting  of  the  petition.  The  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company, 
among  others,  remonstrated  against  the  0S- 
tablisbmeut  of  the  district  Upon  the  hear- 
ing the  court  found  in  favor  of  its  establish- 
ment, and  from  this  finding  the  said  railway 
company  prayed  and  was  granted  an  appeal 
by  the  county  court,  as  shown  by  the  amend- 
ed record  herein. 

A  great  deal  of  testimony  was  introduced 
at  the  trial  in  the  circuit  court,  and  a  great 
majority  of  the  witnesses  testifying  stated 
that  the  benefits  to  be  derived  from  the  ea- 
tabllshment  of  the  district  would  not  be  in 
anything  like  fair  proportion  to  the  expense 
of  the  cost  thereof.  Some  of  them  testified 
that  the  lands  would  derive  no  benefit  what- 
ever from  the  drainage;  that  most  of  them 
were  of  the  pipe  clay  character  that  would 
not  produce  anything  if  they  could  be  cul- 
tivated. Two  of  the  commissioners  testified 
tliat  the  improvement  would  greatly  benefit 
all  the  lands  in  the  district,  and  some  others 
were  also  of  that  opinion.  It  was  conceded 
that  the  petition  did  not  contain  a  majority 
of  the  landowners,  either  In  number,  acreage, 
or  value. 

The  court  was  asked  to,  and  did,  make  the 
following  findings  of  fact: 

"First.  Is  it  the  opinion  of  the  court  that  it 
would  be  to  the  best  interest  of  owners  of  real 
property  within  the  proposed  district  that  the 
same  become  a  drainage  district?  The  court 
cannot  find  the  facts  as  set  out  in  the  first 
clause,  but  finds  that  it  would  be  a  great  bene- 
fit* to  some  of  them. 

"Second.  Is  it  the  opinion  of  the  court  that 
the  establishment  of  the  proposed  Jack  Bayou 
drainage  district  would  be  to  the  advantage  of 
the  owners  of  real  property  therein?  The  conrt 
makes  the  same  finding  to  this  as  the  first. 

"Third.  Is  it  the  opinion  of  the  court  that  the 
cost    of   the    proposed   drainage    is    reasonable? 
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The  court  cannot  find  the  facts  as  set  oat  in 
third  claase.    •    •    • 

"Fifth.  Is  it  the  opinion  of  the  court  that  the 
lands  embraced  in  the  proposed  drainage  district 
are  in  need  of  drainage?  The  court  finds  that 
some  of  the  lands  in  the  proposed  district  need 
draining,  but  a  great  majority  of  the  landowners 
of  the  district  are  opposed  to  the  proposed  drain- 
age, both  in  number  and  amounts  of  land  owned 
by  them,  and  it  would  therefore  be  unjust  to 
force  it  upon  them." 

The  court  reversed  the  Judgment  of  the 
cOTinty  court  establlahlng  the  district,  and 
dismissed  the  petition,  and  from  this  Judig- 
ment  this  appeal  is  prosecuted. 

Trimble  &  Trimble,  of  Lonoke,  and  J.  A. 
Watklns,  of  Little  Bock,  for  appellant  E.  B. 
Klnsworthy,  B.  E.  Wiley,  and  T.  D.  Craw- 
ford, all  of  Little  Bock,  and  Tbos.  B.  Pryor, 
of  Ft.  Smith,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  aa 
above).  The  proceedings  for  the  establish- 
ment of  this  drainage  district  were  had  under 
the  provisions  of  the  act  of  the  Legislature 
of  1909,  aa  amended  by  the  act  of  1911  (Acts 
1909,  p.  829;   Acts  1911,  p.  193). 

[1]  Appellant's  first  contention  is  that  the 
circuit  court  erred  in  not  dismissing  the  ap- 
peal from  the  county  court  for  want  of  Ju- 
risdiction, claiming  no  affidavit  had  been 
made  therefor  and  no  order  granting  the 
appeal.  The  amended  record  shows,  how- 
ever, that  an  affidavit  was  made  by  the  rail- 
road company  for  appeal,  stating  It  was  ag- 
grieved by  the  order  of  the  court  overruling 
its  remonstrance  and  exceptions  to  the  re- 
IK>rt  of  the  commissioners  assessing  the  bene- 
fits against  it,  etc.,  and  the  record  also  shows, 
after  the  Judgment  establishing  the  district 
was  made,  and  on  the  same  day,  that  an  ap- 
peal was  prayed  and  granted.  The  conten- 
tion is  therefore  without  merit,  and  the  cir- 
cuit court  had  Jurisdiction  of  the  cause. 

[2]  It  Is  next  contended  that  the  court 
erred  in  stating  In  the  discussion  with  the  at- 
torneys, after  overruling  the  motion  of  the 
drainage  district  to  dismiss  the  appeal,  that 
plalntift  would  have  to  show  that  a  majority 
of  residents  and  owners  representing  a  ma- 
jority of  the  acreage  was  in  favor  of  the 
district;  otherwise  Judgment  would  be  in 
favor  of  the  remonstrants  and  the  finding  of 
the  county  court  reversed.  It  is  Insisted  now 
that  the  trial  court  did  not  correctly  under- 
stand the  law  relating  to  the  establishment 
of  drainage  districts,  as  shown  by  said  an- 
nouncement, and  therefore  erred  in  its  find- 
ings of  fact  and  Judgment  thereon.  It  calls 
attention  to  section  2  of  the  Acts  of  1909  as 
amended  by  the  Acts  of  1911  In  supirart  of 
this  contention,  which  provides: 

"If  upon  the  hearing  provided  for  in  the  fore- 
going section,  the  petition  is  presented  to  the 
county  court  signed  by  a  majority,  either  in 
numbers  or  in  acreage  or  in  value  of  the  holders 
of  real  property  within  the  proposed  district, 
praying  that  the  improvement  be  made,  •  *  * 
it  shall  be  the  duty  of  the  county  court  to  inves- 
tigate as  provided  in  the  preceding  section  and 
to  establish  said  district  if  it  is  of  the  opinion 


that  the  establishment  thereof  will  be  to  the  ad- 
vantage   ♦    •    •    of  real  property  therein." 

It  is  true,  under  the  provisions  of  this  law, 
that  the  county  court  had  authority  to  in- 
vestigate the  conditions  and  to  establish  the 
district  prayed  for  and  create  the  improve- 
ment, If  it  was  of  opinion  that  the  establish- 
ment thereof  would  have  been  to  the  advan- 
tage of  the  owners  of  real  property  therein. 
And  while  It  is  also  true  that  the  circuit 
court  found  that  the  improvement  would  be 
of  great  benefit  to  the  owners  of  some  of  the 
real  property  within  the  district,  and  that 
some  of  the  lands  were  in  need  of  drainage, 
it  found  further  that  the  cost  of  the  pro- 
posed drainage  district  was  not  reasonable, 
that  a  great  majority  of  the  landowners  of 
the  district,  both  In  number  and  amount  of 
land  owned,  were  opposed  to  it,  and  that  the 
establishment  of  the  district  would  be  un- 
just to  them,  and  reversed  the  Judgment  of 
the  county  court  The  matter  was  for  trial 
anew  in  the  circuit  court,  which,  of  course, 
bad  the  same  power  to  establish  the  district 
as  the  county  court  had.  This  court  said, 
relative  to  the  exercise  of  the  power  given  to 
establish  a  drainage  district  when  not  peti- 
tioned for  by  the  majority  in  numbers,  own- 
ership, or  acreage  of  the  lands  proposed  to 
be  included,  in  Burton  v.  Chicago  fiflll  &  Lbr. 
Co.,  106  Ark.  304,  153  S.  W.  IIT: 

"This  is  certainly  a  very  great  power  vested 
in  the  court,  and  when  exercised  in  the  face  of 
the  failure  of  petitioners  to  secure  the  signatures 
of  a  majority  either  in  number,  or  acreage,  or 
value,  there  should  be  no  uncertainty  about  it 
being  to  the  advantage  of  the  landowners ;  and 
under  snch  circnmstances  an  uncertainty  should 
be  resolved  in  favor  of  the  owners  of  the  prop- 
erty to  be  assessed,  upon  whose  shoulders  the 
burden  of  the  improvement  will  rest" 

And  this  statement  Is  now  reafiSrmed. 

Without  doubt,  great  uncertainty  existed 
about  the  establishment  of  the  district  being 
to  the  advantage  of  the  landowners,  which  the 
court  properly  resolved  in  favor  of  the  own- 
ers of  the  property  to  be  assessed  and  against 
the  establishment  of  the  district  proposed. 

There  was  much  testimony  showing  that  a 
great  portion  of  the  lands  included  in  the 
district  were  composed  of,  or  underlaid 
with,  a  whitish  pipe  clay  and  so  unfertile 
as  to  be  of  little  nse  for  agricultural  pur- 
poses. The  evidence  Is  amply  sufficient  to 
sustain  the  finding  and  Judgment  of  the 
circuit  court 

[3]  Neither  is  there  any  merit  In  appel- 
lant's contention  that  the  court  erred  In  an- 
nouncing that  the  case  was  sufficiently  de- 
veloped and  in  declining  to  hear  more  testi- 
mony. Much  testimony  had  already  been  in- 
troduced disclosing  fully  the  condition,  and, 
after  the  matter  had  been  so  thoroughly  de- 
veloped, it  was  within  the  discretion  of  the 
trial  Judge  to  decline  to  hear  further  testi- 
mony. It  was  a  public  matter  being  investi- 
gated, and  after  the  great  amount  of  testi- 
mony was  heard  that  the  record  shows  to 
have  been  introduced,  other  testimony  would 
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have  neceasarUy  been  along  ibe  same  lines, 
and  the  court  was  not  required,  In  the  exer- 
cise of  a  sound  discretion,  to  continue  the 
investigation  untU  every  landowner  in  the 
district  could  be  heard. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgmott  is  affirmed. 


ST.  LOUIS;  I.  M.  &  S.  RT.  CO.  v.  MIDDLE- 
TON.     (No.  64.) 

(Supreme  C!ourt  of  Arkansas.    Dec.  14,  1914.) 

1.  Appxai.  and  EautoB  (§  1062*)— Pbktodioiai. 

Ebbob— Inbtbuctionb. 

Where,  in  an  action  for  personal  injury, 
the  court  over  objection  submitted  three 
grounds  of  negligence,  if  testimony  was  want- 
ing as  to  any  one  of  them,  it  was  prejudicial 
error,  as  it  cannot  be  told  on  which  act  the  ver- 
dict was  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4212-4218;    Dec.  Dig.  f 
1062.*] 
2l  Tbiai.   (I  141*)— laatjee— SiTBsnasiON   to 

JimT— PBKJUDiaiAL  Ebbob. 

In  an  action  for  personal  injnrv,  where 
there  was  no  evidence  of  negligence  of  the  em- 
ployer in  failing  to  furnish  a  helper,  it  was  er- 
ror to  submit  that  issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  336;  Dec.  Dig.  §  141.*] 

3.  MaSTEB  AMD    SbSVANT  (I  213*)— INJTJBT  TO 

Servant  —  Railboads— Skilled  Workmen 

— Assumed  Risk. 

Where  a  skilled  machinist  desiring  to  face 
the  other  side  of  a  heavy  rod  brass  of  an  engine 
endeavored  to  turn  it  around  and  put  it  back 
in  the  jaws  which  held  it  in  place  in  the  lathe, 
without  calling  for  help,  he  assumed  the  risk  of 
injury  by  having  it  fall  on  bis  finger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  559-564;  Dec.  Dig.  $ 
213.  •] 

4.  Masteb  and  Servant  (§§  286,  288*)— In- 
jury TO  Servant— NEaLiQENOE— Evidence 
— Submission  to  Jtjby. 

In  an  action  for  personal  injury  from  fail- 
ure to  furnish  a  safe  place  to  work,  evidence 
held  to  warrant  a  submission  of  the  master's 
negligence  and  the  servant's  assumption  of  risk 
to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042.  1044.  1046-1050, 
aO6&-1088;   Dec.  Dig.  §§  286,  28&*] 

Appeal  from  Circuit  Court,  Lonoke  Coon- 
ty  ;  Eugene  iLankford,  Judge. 

Action  by  Mrs.  M.  J.  Middleton,  adminis- 
tratrix of  William  Middleton,  deceased, 
against  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company.  Judgment  for  plaln- 
tUt,  and  defendant  appeals.    Reversed. 

B.  B.  Kinswortby,  R.  B.  Wiley,  and  T.  D. 
Crawford,  aU  of  little  Rock,  for  appellant 
Manning,  Emerson  &  Morris,  of  Little  Rock, 
for  appellee. 

MCCULLOCH,  C.  J.  This  is  an  action 
against  the  railway  company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff's  Intestate  while 
working  in  the  shops  of  defendant  In  Ar- 


genta.  Deceased,  William  Middleton,  was  a 
machinist,  and  while  working  at  one  of  the 
machines  In  the  shop,  handling  a  heavy  met- 
al appliance  of  a  locomotive  eng^lne  which  he 
was  repairing,  It  fell  on  his  hand  and  mash- 
ed the  flesh  from  one  of  his  fingers.  Blood 
poisoning  resulted  from  the  injury,  and  the 
injured  man  died  from  it  The  piece  of  ma- 
chinery he  was  working  on  was  a  part  of  an 
engine  used  by  the  railway  company  in  inter- 
state commerce,  and  the  action  is  based  upon 
the  federal  statute  which  provides  for  com- 
pensation for  employes  of  common  carriers 
who  are  injured  whUe  engaged  in  inter- 
state commerce.  The  appellant  concedes 
that,  under  the  facts  of  the  case,  the  deceased 
was  employed  in  Interstate  commerce,  and 
that  if  there  is  any  UabUlty  at  aU  It  falls 
within  the  terms  of  the  federal  statute. 

Deceased  was  an  experienced  machinist, 
having  served  an  apprenticeship  of  several 
years,  and  when  he  received  his  injury  had 
been  working  in  the  shops  as  a  fully  equipped 
machinist  for  six  or  eight  months.  He 
worked  under  a  foreman  of  the  department 
named  Harris,  and  was  accustomed  to  work- 
ing at  any  machine  to  which  he  was  assign- 
ed. He  had  worked  at  the  particular  ma- 
chine where  he  was  injured  several  times  be- 
fore this  occasion.  The  machine  he  was 
worldng  at  was  a  36-incb  turning  lathe,  and 
he  was  engaged  in  boring  a  heavy  metal  ap- 
pliance callied  the  rod  brass  of  an  engine. 
This  appliance  weighed  from  100  to  125 
pounds,  and  was  placed  in  the  lathe  for  the 
purpose  of  boring  a  hole  in  it  to  fit  the  pin, 
and  face  off  the  side.  It  was  held  in  place 
In  the  lathe  by  three  Jaws,  which  were  tight- 
ened up  by  means  of  a  screw  and  nut  The 
Job  was  what  was  termed  a  rush  order,  which 
we  understand  to  mean  that  It  was  work  to 
be  done,  not  necessarily  with  special  haste, 
but  that  it  was  to  have  precedence  over  ofher 
work.  Another  man  was  on  the  Job  and  bad 
placed  the  brass  in  the  lathe,  when  he  was 
called  off,  and  Middleton  was  assigned  to 
complete  the  Job.  He  went  to  work  at  it  and 
worked  there  for  a  period  of  time,  when  he 
completed  one  side  of  it,  and  it  became  nec- 
essary to  loosen  up  the  Jaws,  remove  the 
brass  from  the  lathe,  and  turn  it  around,  and 
put  it  back  in  the  lathe  so  as  to  face  the  oth- 
er side.  He  removed  it  from  the  lathe  and, 
while  attempting  to  put  it  back,  after  hav- 
ing turned  it  around,  it  slipped  out  of  the 
jaws  and,  when  it  fell  to  the  platform  on 
which  the  machine  rested,  it  struck  one  of 
his  forefingers  and  mashed  off  some  of  the 
flesh.  The  only  witness  who  stood  near  Mid- 
dleton, and  was  able  to  describe  the  way  in 
which  the  injury  occurred,  says  that  Middle- 
ton  had  taken  out  the  brass  and  turned  it 
around  and  put  it  back  In  position,  and  was 
holding  it  there  in  place  with  one  hand 
while  attempting  to  screw  down  the  nut,  so 
as  to  tighten  the  jaws,  with  his  other  hand. 
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and  the  brass  appeared  to  slip  oat  of  the 
Jaws  and  fall. 

There  are  three  allegatlona  of  negligence 
In  the  complaint:  One  that  the  employer 
failed  to  furnish  suffldent  helpers  to  the 
mechanics,  and  particularly  that  no  helper 
was  furnished  to  Mlddleton  to  aid  him  In 
handling  the  brass;  next,  that  the  jaws  of 
the  lathe  were  permitted  to  become  worn 
smooth  so  that  they  would  not  hold  the  piece 
of  brass,  but  would  allow  the  same  to  slip 
out ;  and,  third,  that  shavings  and  dirt  were 
allowed  to  accumulate  around  the  screw  with 
which  the  Jaws  of  the  lathe  were  tightened, 
60  that  when  Mlddleton  attempted  to  screw 
down  the  nut  it  would  not  work  and  tighten 
the  Jaws,  and  that  Mlddleton  was  thus  mis- 
led into  believing  that  the  nut  had  gone  down 
far  enough  to  tighten  the  Jaws,  whereas  it 
had  been  retarded  and  stopped  by  the  dirt 
and  metal  shavings  around  the  screw.  The 
plaintiff  was  awarded  damages  by  the  ver- 
dict of  the  Jury,  and  the  defendant  has  ap- 
pealed. 

The  case  was  submitted  to  the  Jury  on 
an  instruction  with  respect  to  the  acts  of 
negligence  named  in  the  complaint  In  falling 
to  furnish  sufBcient  help,  and  also  In  failing 
to  exercise  care  in  furnishing  a  safe  place  to 
work,  In  that  the  Jaws  were  allowed  to  get 
smooth  and  out  of  repair,  and  that  the  shav- 
ings and  dirt  were  allowed  to  accumulate 
around  the  screw. 

[1]  It  is  insisted  by  counsel  for  defendant 
that,  according  to  the  undisputed  evidence, 
there  was  no  negligence  of  the  employer  in 
any  of  the  particulars  named,  and  that,  even 
if  there  was,  Mlddleton  assumed  the  risk  of 
the  danger.  Inasmuch  as  the  court,  over  the 
objection  of  the  appellant,  submitted  to  the 
Jury  for  consideration  all  of  the  alleged  acts 
of  negligence,  If  it  be  found  that  testimony 
was  wanting  with  respect  to  any  of  them  then 
the  error  of  the  court  was  prejudicial,  and 
calls  for  a  reversal  of  the  case,  for  we  have 
no  means  of  determining  which  one  of  the 
acts  of  negligence  the  verdict  of  the  jury  was 
based  upon. 

[2]  After  a  careful  analysis  of  the  testi- 
mony in  the  case,  we  are  of  the  opinion 
that  there  was  no  evidence  suffldent  to  war- 
rant a  submission  of  the  alleged  act  of  neg- 
ligence of  the  employer  in  falling  to  furnish 
a  helper,  and  that  the  court  erred  In  submit- 
ting that  issue  to  the  Jury. 

[3]  We  are  also  of  the  opinion  that,  even 
if  there  had  been  evidence  on  that  Issue, 
the  deceased  assumed  the  risk  of  the  danger 
and  cannot  recover.  The  testimony  is  con- 
flicting as  to  the  number  of  helpers  furnish- 
ed in  that  department,  and  whether  the 
number  furnished  was  sufficient,  but  we  do 
not  regard  that  point  as  material.  In  doing 
the  work  assigned  to  him  on  this  particular 
occasion,  Mlddleton  did  not  need  help,  ex- 
cept when  it  came  time  for  him  to  shift  the 
brass  piece  in  the  lathe.    He  worked  on  it 


for  a  considerable  time,  boring  the  hole  for 
the  pin  and  facing  the  surface  of  the  brass, 
and  when  It  became  necessary  to  change  it 
he  needed  help  to  lift  It  out  of  the  lathe  and 
put  It  back.  It  was  not  necessary,  nor,  ac- 
cording to  the  testimony,  was  it  usual,  for  a 
helper  to  stand  in  waiting  when  not  needed, 
and  from  this  state  of  facts  it  necessarily 
follows  that  it  was  the  duty  of  Mlddleton  to 
seek  help,  or  call  on  his  foreman  for  it, 
when  he  needed  It.  The  testimony  discloses 
no  competent  evidence  to  establish  the  fact 
that  he  called  on  the  foreman  for  any  help. 
The  only  testimony  on  the  subject  is  that  of 
two  witnesses,  one  of  whom  was  a  brother 
of  Mlddleton,  who  was  also  a  machinist  in 
the  shop ;  and  these  witnesses  testified,  over 
the  objection  of  defendant's  counsel,  that 
Mlddleton  spoke  to  his  brother  about  need- 
ing help  and  that  his  brother  told  him  to  go 
to  see  Harris,  the  foreman,  about  It,  and 
that  they  (the  witnesses)  saw  him  go  over 
to  Harris  in  another  part  of  the  room,  but 
they  could  not  hear  what  was  said  between 
the  twa  Harris  denied  that  deceased  had 
any  conversation  with  him  at  all  about  help. 
The  plaintiff  sought  to  discredit  the  testi- 
mony of  Harris  by  showing  contradictory 
statements,  but  if  it  be  conceded  that  Har- 
ris' testimony  was  so  discredited  that  the 
Jury  had  the  right  to  disregard  It,  the  rec- 
ord is  still  left  without  any  aflirmatiTe  tes- 
timony to  the  effect  that  deceased  ever  call- 
ed upon  Harris  for  help,  or  communicated 
to  him  the  necessity  for  the  services  of  a 
helper  at  that  time.  It  Is  purely  a  matter 
of  conjecture,  too  vagne  to  base  a  verdict 
upon,  that  deceased  when  he  went  across 
the  room  made  a  request  upon  Harris  for 
help.  If  the  statements  of  deceased  to  his 
brother  are  admissible  for  any  purpose,  they 
are  certainly  not  admissible  to  establish  the 
independent  fact  that  he  called  upon  Har- 
ris for  help.  In  addition  to  that,  we  are,  as 
before  stated,  convinced  that,  under  the  law, 
even  if  deceased  called  upon  Harris  for  help, 
which  was  denied,  he  assumed  the  risk  by 
proceeding  with  the  work  of  lifting  the  met- 
al piece  out  of  the  lathe.  It  must  be  re- 
membered that  he  was  a  skilled  workman 
and  had  worked  several  times  at  this  par- 
ticular machine.  He  knew  the  wdght  of 
the  metal  piece  and  he  knew  his  own  strength 
and  capacity  for  handling  it  Those  matters 
were  entirely  within  his  own  knowledge, 
more  so  than  within  the  knowledge  of  the 
foreman.  He  was  not,  according  to  the  tes- 
timony, compelled  to  proceed  with  his  work, 
bat  bad  the  right  to  wait  for  a  helper  when 
he  needed  one.  Therefore,  if  he  was  refus- 
ed help  and  proceeded  with  <he  work  of  at- 
tempting to  handle  the  heavy  piece  of  metal 
without  help,  he  assumed  the  risk  to  himself 
and  cannot  complain.  That  he  appreciated 
the  danger  of  handling  the  heavy  piece  of  met- 
al by  his  own  effort,  and  without  help.  Is  too 
plain  for  controversy.    This,  of  course,  leaves 
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out  of  the  qnestlon  tbe  act  oi  negligence  of 
the  master  in  permitting  tbe  lathe  to  get 
out  of  repair  and  become  unfit  for  reason- 
ably safe  use  in  doing  that  work.  Of  course, 
if  there  was  negligence  in  that  respect,  it 
presents  another  .phase  of  the  case  upon 
which  a  recovery  may  be  based.  Bat,  so  far 
as  the  mere  failure  to  furnish  help  in  lift- 
ing the  piece  out  of  the  lathe,  deceased  as- 
sumed the  risk  by  attempting  to  proceed 
without  the  assistance  of  a  helper.  This  is 
so  because,  as  we  hare  already  said,  he  was 
a  skilled  machinist,  was  fully  advised  as  to 
the  size  and  weight  of  the  piece  to  be  re- 
moved, and  knew  of  his  own  strength  and 
capacity  to  handle  it 

[4]  So  far  as  the  issue  concerning  tbe  al- 
leged act  of  negligence  of  the  master  in  al- 
lowing tbe  ]aw«  of  the  lathe  to  become 
smooth,  BO  that  tbe  heavy  piece  of  metal  was 
likely  to  slip  while  the  screws  were  being 
drawn,  we  think  there  was  sufficient  evi- 
dence to  warrant  a  submission  to  the  Jury, 
both  as  to  tbe  act  of  negligence  and  the 
question  as  to  assumption  of  risk.  Witness- 
es testified  that  the  jaws  were  made  with  a 
rough  surface,  having  ridges,  so  that  heavy 
pieces  of  metal  would  not  slip  whUe  being 
put  into  tbe  lathe  or  taken  out,  and  that 
tbe  Jaws  had  become  smooth.  Middleton 
and  the  other  machinists  were  shifted  about 
frequently  from  one  machine  to  another  and 
it  was  not  the  duty  of  each  of  them  to  see 
tbat  every  machine  in  tbe  shop,  or  any  one 
of  them  so  far  as  that  is  concerned,  was 
kept  in  repair.  As  a  matter  of  fact,  the  tes- 
timony shows  that  Middleton  did  not  work 
regularly  at  this  machine,  but  tbat  there 
was  another  man  who  worked  regularly 
there,  Middleton  only  being  substituted  occa- 
sionaly.  When  he  was  called  to  finish  up 
tbe  Job  at  this  machine,  the  piece  of  metal 
was  already  in  the  lathe,  and  he  had  no  op- 
portunity at  that  time  to  discover  wheth- 
er or  not  the  Jaws  of  the  lathe  were  in  rea- 
sonably safe  condition.  It  is  true  he  might 
have  examined  and  discovered  the  condition 
when  he  lifted  the  piece  out  of  tbe  lathe, 
but  he  was  not  bound  to  inspect  the  ma- 
cbine,  but  was  only  held  to  ordinary  care  to 
take  notice  of  obvious  dangers.  And  it  was 
a  question  for  the  Jury  to  determine  wheth- 
er he  was  guilty  of  contributory  negligence 
in  proceeding  with  his  work  without  dis- 
covering the  condition  of  the  Jaws,  or  wheth- 
er he  assumed  the  risk  by  proceeding  after 
be  discovered  their  condition.  We  cannot 
say  as  a  matter  of  law  that  tbe  danger  from 
proceeding  with  the  work  was  so  obvious 
tbat  Middleton  Is  deemed  to  have  assumed 
tbe  risk,  even  if  he  did  observe  the  condition 
of  tbe  appliance.  We  are  of  the  opinion, 
therefore,  that  that  question  presented  an 
issue  for  submission  to  the  Jury. 

It  is  not  so  clear  that  the  allegation  of 
negligence    wltD   respect  to  allowing  to  be- 


come clogged  the  screws  which  were  used  in 
tightening  the  Jaws  of  the  lathe  is  support- 
ed by  evidence  sufficient  to  warrant  its  sub- 
mission to  the  Jury.  There  is  sufficient  evi- 
dence, it  Is  true,  that  the  screws  were  clog- 
ged up  with  metal  shavings,  which  probably 
prevented  the  tightening  of  the  Jaws,  but  it 
appears  from  tbe  testimony  of  witnesses,  as 
we  interpret  it,  that  it  is  the  duty  of  the 
machinist  while  operating  the  machine  to 
see  to  freeing  the  screws  fro.m  such  obsta- 
cles, inasmuch  as  the  screws  were  liable  to 
be  clogged  up  at  any  time  by  the  shavings 
falling  from  the  metal  as  the  work  proceed- 
ed. The  testimony  is  that  it  was  customary 
to  strike  the  lathe  heavily  with  a  hammer 
from  time  to  time  so  as  to  Jar  tbe  shavings 
out,  and  cause  them  to  fall  from  around  the 
screws.  Now,  if  It  be  true,  as  tbat  testi- 
mony tends  to  show,  tbat  it  was  the  duty 
of  Middleton  himself  to  see  that  tbe  screws 
were  kept  free  from  such  obstacles,  then  it 
follows  that  an  act  of  negligence  (m  the  part 
of  the  master  or  fellow  servant  cannot  be 
predicated  upon  the  presence  of  such  obsta- 
cles around  the  screws.  These  observations 
concerning  this  branch  of  the  case  are  thrown 
out  for  guidance  in  another  trial  of  the  case, 
when  this  branch  of  it  may  be  more  clearly 
and  definitely  explained  in  the  testimony. 

For  the  error  of  tbe  court  in  submitting 
the  issue  of  negligence  of  tbe  defendant's 
foreman  in  falling  to  furnish  a  helper,  tbe 
Judgment  is  reversed,  and  the  cause  Is  re- 
manded for  a  new  trial. 


STATE   ex   reL   NORWOOD,   Atty.   Gen.,   t. 
NEW  XOEK  LIFE  INS.  CO.    (No.  55.)  t 

(Supreme  Court  of  Arkangas.     Dec.  14,  1914.) 

1.  CON8TIT0TIONAI.     LiAW     (|f     13,    14,     16*)— 

Rules  of  Constbtjcwon. 

In  coDBtniing  a  Constitution,  unambiguous 
words  need  no  construction,  words  must  be 
given  their  natural  meaning,  the  provisions  un- 
der consideration  must  be  construed  with  ref- 
erence to  every  other  provision,  and  the  intent 
of  the  framers  gathered  both  from  the  letter  and 
the  spirit  of  the  instrument  is  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S|  9-11;  Dec.  Dig.  K  13, 
14,  15.*] 

2.  Taxation  (S  193*)— Bxemptior— Constito- 
TioNAi.  Provision. 

In  Const  1868,  art  10,  I  17,  providing 
that  the  General  A8senri>]y  shall  tax  all  privi- 
leges and  occupations  that  are  of  no  real  use 
to  society,  and  that  all  others  shall  be  exempt 
the  exemption  of  nseful  privileges  is  as  express 
and  binding  as  the  right  to  tax  the  useless  one. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  309;   Dec.  Dig.  |  193.*] 

3.  Taxation  (|  193*)  —  BxntPTioN  —  "Pbivi- 

LXOB." 

A  franchise  to  exist  as  a  corporation  and 
the  right  of  a  foreign  corporation  to  do  business 
within  the  state  are  priviie^  within  provisions 
of  Const  art.  10,  {  17;  since  they  are  rights 
peculiar  to  the  persons  or  classes  on  whom  they 
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are  conferred,  and  are  not  possessed  by  others 
(citing  Words  and  Plirases,  "Privilege"). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  309;   Dec.  Dig.  |  193.*] 

4.  Taxation  (|  193*)— Exemption— Constitu- 
tional PKOVISION — CONSTETJCTION  —  "PUR- 
SUIT"—"OCCUPATION" — "Pbivileoe." 

The  words  "pursuit"  and  "occutmtion,"  as 
used  in  Const.  1868,  art.  10,  |  17,  exempting 
from  taxation  privileges,  pursuits,  and  occu- 
pations that  are  of  use,  are  synonymous  with 
each  other,  and  denote  the  business,  vocation, 
employment,  calling,  or  trade  of  individuals,  but 
the  word  "privilege"  is  not  synonymous  with 
them,  and  is  not  to  be  construed  as  limited  tb 
privileges  conferred  on  individuals;  the  doc- 
trine of  ejusdem  generis  not  applying  in  such 
a  case  (citing  Words  and  Phrases,  "Privilege." 
See,  also.  Words  and  Phrases,  Occupation; 
Pursuit). 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  309 ;  Dec.  Dig.  |  193.*] 

6.  Taxation  (i  193*)— Exkmptior— Oohrtitu- 

TIONAL  PBOVISIONS. 

The  provisions  of  other  Constitutions  of 
the  state  empowering  the  General  Assembly  to 
tax  hawkers,  peddlers,  ferries,  exhibitions,  and 
privileges  does  not  indicate  that  the  term  "privi- 
lege," in  Onst.  1868.  art  10,  S  17,  was  not  in- 
tended to  include  the  right  of  a  foreign  cor- 
IMration  to  do  business  within  the  state. 

rfi!d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  J  309;   Dec.  Dig.  §  193.*] 

6.  COBPOBATIONB  (I  636*)— FOBBION  CoBPOBA- 
TIONS— RiOHT  TO  ENTEB  StaTE. 

In  the  absence  of  a  constitutional  limitation 
or  inhibition,  the  Legislature  has  supreme  power 
to  grant  or  withhold  from  foreign  corporations 
the  privilege  of  exercising  their  corporate  pow- 
ers within  the  state,  and  can  exclude  them  en- 
tirely or  admit  them  upon  such  terihs  aa  they 
deem  proper. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cont.  Dig.  H  2505-2509,  2571;  Dec.  Dig.  | 
636.*] 

7.  Taxation  (8  193*)— Exemptions— Consti- 
tutional Provisions— Conbtbuction. 

Const.  1868,  art.  10,  g  17.  exempting  nseful 
privileges  from  taxation,  when  construed  in 
the  light  of  the  circumstances  under  which  it 
was  adopted,  at  a  time  when  the  industry  of 
the  state  was  disorganized  by  the  war,  and 
foreign  capital  was  needed  to  rebuild  it,  was  in- 
tended to  exempt  from  taxation  the  privilege 
of  a  foreign  corporation  to  do  business  within 
the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  309 ;  Dec.  Dig.  J  193.*] 

8.  Taxation  (§  230*)—Exemi>tions— Consti- 
tutional PEO  VISIONS— I NSUBANCE. 

The  richt  of  a  foreign  insurance  company 
to  do  business  within  the  state  is  a  privilege 
that  is  of  real  use  to  .society,  so  as  to  be  ex- 
empt from  taxation  under  Const.  1868,  art,  10, 
>  17. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  370;    Dec.  Dig.  {  230.*] 

Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E.  Martineau,  Chancellor. 

Suit  by  the  State,  on  the  relation  of  Hal 
Norwood,  Attorney  General,  against  the  New 
York  Life  Insurance  Company  to  recover  cer- 
tain taxes.  Jud|?ment  for  the  defendant,  and 
the  relator  appeals.     Affirmed. 


Wm.  L.  Moose,  Atty.  Gen.,  Jno.  P.  Stree- 
pey,  Asst.  Atty.  Gen.,  and  A.  W.  Dobyns,  W. 
G.  RidUick,  and  Wm.  H.  Rector,  aU  of  Little 
Rock,  for  appellant  Rose,  Hemingway,  Can- 
trell,  Loughborough  &  Miles,  of  Little  Ro«^ 
for  appellee. 

WOOD,  J.  This  suit  was  brought  by  the 
Attorney  General,  on  behalf  of  the  state,  to 
recover  of  appellee  certain  excise  taxes  al- 
leged to  be  due  under  the  act  of  April  25, 
1873  (Laws  1873,  p.  248),  and  certain  prop- 
erty taxes  alleged  to  be  due  under  tbe  act 
of  February  27,  1876  (taws  1875,  p.  190). 
The  Attorney  General  in  his  brief  contends 
here  that  tbe  act  of  1875,  under  which  he 
seeks  to  recover  property  taxes,  Is  uncon- 
stitutional and  void,  and  he  asks  only  for  a 
decree  recovering  the  excise  taxes  alleged  to 
be  due  under  the  act  of  1873,  which  is  as 
follows: 

"It  shall  be  the  duty  of  every  company  or  as- 
sociation of  another  state,  anthorised  to  trans- 
act business  in  this  state,  to  make  report  to 
the  auditor  in  the  month  of  January  of  each 
year,  under  oath  of  the  president  secretary  or 
agent  thereof,  showing  tbe  entire  amount  of 
premiums  of  every-  character  or  description  re- 
ceived by  said  company  or  association  in  this 
state  during  the  year  or  fraction  of  a  year  end- 
ing with  the  thirty-first  day  of  December  pre- 
ceding, whether  said  premiams  were  received 
in  money  or  in  the  form  of  notes,  ciedite  or 
any  other  substitute  for  money,  and  pay  into 
the  state  treasury  a  tax  of  three  per  centum 
upon  said  premiums,  and  the  auditor  shall  not 
have  power  to  grant  a  renewal  of  tbe  certificate 
of  said  company  or  association  until  the  tax 
aforesaid  is  paid  into  the  state  treasury."  Kir- 
by-s  Dig.  §  4366. 

Article  10,  t  17,  of  the  Constitution  of 
1868,  under  which  the  act  was  passed,  pro- 
vides as  follows: 

"The  General  Assembly  shall  tax  all  prlvi- 
legps,  pursuits  and  occupations  that  are  of  no 
real  use  to  society;  all  others  shall  be  exempt, 
and  the  money  thus  raised  shall  be  paid  into 
the  treasury." 

[1]  In  State  r.  Martin,  60  Ark.  343,  30  S. 
W.  421,  28  L.  R.  A.  153,  we  said: 

"We  must  keep  to  the  front  certain  familiar, 
but  tmvarying,  rules  when  we  come  to  interpret 
the  provisions  of  any  section  of  a  Constitution: 

(1)  Unambiguous  words  need  no  interpretation. 

(2)  Where  construction  is  necessary,  words 
must  be  given  their  obvious  and  natural  mean- 
ing. (3)  The  words  or  provisions  under  con- 
sideration must  be  construed  with  reference  to 
every  other  provision,  so  as  to  preserve  har- 
mony in  the  whole  instrument.  (4)  The  intent 
of  the  framers,  gathered  from  both  the  letter 
and  spirit  of  the  instrument,  is  the  law." 

[2]  Applying  these  familiar  rules  In  the 
construction  of  the  section  of  the  Constitu- 
tion under  consideration,  there  can  be  no 
doubt  as  to  its  meaning.  The  language  is 
really  so  plain  that  It  needs  no  interpreta- 
tion. It  is  a  posltlTe  command  to  the  Gen- 
eral Assembly  to  tax  "all  privileges,  pursuits, 
and  occupations  that  are  of  no  real  use  to 
society,"  and  as  positively  Inhibits  the  Leg- 
islature from  taxing  those  "privileges,  par- 
snlts  and  occupations"  that  are  of  real  ose 
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to  society;  for,  after  saying  that  the  Gen- 
eral Assembly  shall  tax  "all  privileges,  pur- 
snlts  and  occupations  that  are  of  no  real  use 
to  society,"  it  expressly  provides  that  "all 
others  shall  be  exempt."  The  section  con- 
tains a  mandate  and  an  Inhibition.  The  one 
Is  as  express  and  positiTe  as  the  other. 

[3]  Corporations  are  creatures  of  the  state. 
But  they  are  compoeed  of,  &nd  are  owned, 
controlled,  and  managed  by  individuals. 
The  special  right  or.  power  conferred  upon 
Individuals  to  organize  themselves  Into  a  cor- 
poration and  to  transact  business  in  the 
form  and  under  the  name  of  a  ooritoratlon  is 
a  privilege. 

In  International  Trust  Co.  v.  American 
Loan  &  Trust  Co.,  62  Minn.  601,  66  N.  W. 
78,  632,  Judge  Mitchell,  speaking  for  the 
coart,  defined  a  "privilege"  as  follows; 

"A  'privil^,'  as  distinKuighed  from  a  mere 
'power,'  is  a  right  pecallar  to  the  person  or 
class  of  persons  on  wlom  it  is  conferred,  and 
not  possessed  by  others.  As  applied  to  a  cor- 
poration, it  is  ordinarily  nsed  as  synOb^mons 
with  'franchise,'  and  means  a  special  privilege 
conferred  by  the  state  which  does  not  belong;  to 
citizens  generally  of  common  right,  and  which 
cannot  be  enjoyed  or  exercised  without  legisla- 
tive authority." 

See,  also,  19  Cyc.  p.  1462,  and  authorities 
dted  in  note  12 ;  Words  and  Phrases,  "Priv- 
ilege." 

A  foreign  corporation  has  no  right  to  carry 
on  an  insurance  business  for  which  it  may  be 
organized  in  common  with  domestic  corpora- 
tions and  the  citizens  of  this  state.  If  It  is 
permitted,  or  granted  a  franchise  or  license, 
to  do  business  in  this  state,  such  permission 
or  license  to  exercise  its  corporate  powers 
is  a  privilege. 

[4]  Learned  counsel  for  appellant  contend 
that  the  word  "privileges,"  as  used  in  the  Con- 
stitution of  1868,  Is  limited  by  the  words  "pur- 
suits" and  "occupations,"  which  follow  It, 
and  has  something  of  the  general  meaning 
of  those  terms,  and  that  the  Leglslatujre  had 
in  mind  "privileges,"  "pursuits,"  and  "occu- 
pations" of  individuals,  and  not  cori)oratlons. 
The  plain  language  of  the  section  under  con- 
sideration does  not  warrant  such  construc- 
tion. "  The  words  "pursuits"  and  "occupa- 
tions" are  synonymous,  and  are  used  in  their 
common  acceptation  to  denote  the  principal 
business,  vocation,  employment,  calling,  or 
trade  of  Individuals  that,  but  for  some  con- 
stitutional or  statutory  Inhibition,  could  be 
exercised  and  enjoyed  as  of  common  right. 
But  the  word  "privileges"  is  not  used  In  the 
Constitution  in  the  same  sense  as  the  words 
"pursuits"  and  "occupations,"  and  It  has  an 
entirely  different  meaning.  The  word  '"priv- 
ilege" is  not  defined  by  any  literary  or  legal 
lexicographer  as  synonymous  with  the  words 
"pursuits"  and  "occupations."  See  "Privi- 
lege," Black's,  Anderson's,  Rapalje's,  and 
Bouvier's  Law  Dictionaries;  Words  and 
Phrases;  Funk  &  Wagnall's  Standard  Dic- 
tionary; Webster's  Dictionary;  Century  Dic- 
tionary.   Then,  what  sanction  have  we  for 


saying  that  the  framers  of  the  Constitution 
of  1868  used  the  word  "privileges"  Id  a  sense 
different  from  both  its  literary  and  legal 
meaning.  To  give  the  word  "privileges"  a 
different  meaning  from  that  already  express- 
ed would  be  doing  violence  to  the  familiar 
and  fundamental  rules  of  construction  above 
referred  to.  The  rule  of  ejusdem  generis 
does  not  apply.  The  language  "all  privi- 
leges" is  exceedingly  comprehensive,  and  we 
do  not  feel  justified  in  saying  that  it  is  limit- 
ed to  privileges  enjoyed  by  individuals,  and 
that  it  does  not  contemplate  the  franchise  or 
privilege  granted  to  corporations  to  transact 
business  in  the  state. 

[6]  Nor,  under  this  broad  and  all-embrac- 
ing language,  are  we  authorized  to  hold  that 
the  framers  of  the  Constitution  did  not  have 
in  mind  to  limit  the  power  of  the  Legislature 
to  tax  f9relgn  corporations  for  the  "privi- 
lege" of  doing  business  in  this  state.  To  so 
hold  would  be  far  away  from  the  plain  lan- 
guage in  which  the  provision  is  couched. 
Our  present  Constitution  and  the  Constitn- 
tions  adopted  before  the  Constitution  of  1868 
contain.  In  substance,  the  following  provi- 
sion: 

"The  General  Assembly  shall  have  power  from 
time  to  time  to  tax  hawkers,  peddlers,  ferries, 
exhibitions  and  privileges  in  such  manner  as 
may  be  deemed  proper."  Article  16,  {  6,  Const. 
1874;  article  7  (Revenne)  g  2,  Const.  1836; 
article  7  (Revenue)  §  2,  Const.  1861 ;  article  9 
(Revenne)  J  2,  Const.  1864. 

Counsel  contend  that,  if  article  10,  {  17, 
of  the  Constitution  of  1868  was  a  limitation 
ui>on  the  power  of  the  Legislature  to  pre- 
scribe the  terms  and  conditions  upon  whlclt 
corporations  might  operate  in  this  state,  that 
the  provision  of  the  (Constitutions  above  quot- 
ed is  a  like  limitation.    Non  sequitur. 

In  Baker  v.  State,  44  Ark.  134-137,  Judge 
Cockrill,  citing  and  speaking  of  the  cases  in 
which  this  court  had  passed  upon  the  provi- 
sion of  the  Constitutions  above  mentioned 
giving  to  the  Greneral  Assembly  the  power  to  , 
"tax  merchants,  hawkers,  peddlers,  exhilii- 
tions,  and  privileges,"  said: 

"All  of  the  cases  in  this  court  before  and 
since  Washington  v.  State,  supra  [13  Ark.  752], 
concede  that  the  legislature  can  restrain  or 
prohibit  the  use  of  any  property  or  the  exereiae 
of  any  business  or  calling,  if  deemed  to  be 
against  good  policy  or  Injurious  to  the  public 
morals,  but  in  the  case  last  mentioned  it  was 
said  that  this  restraint  could  not  be  exercised 
for  the  purpose  of  raising  a  state  revenue  by 
means  of  alicense,  because  the  act  of  licensing 
would  admit  that  it  was  neither  immoral  nor 
injurious.  The  Idea  that  the  state  necesRarily 
lends  its  countenance  to  everything  that  is  li- 
censed or  taxed  rests  upon  an  apparent  fallacy, 
for  these  are  among  the  surest  means  of  bur- 
dening recognized  evils  beyond  existence,  or  by 
severe  discipline  holding  them  within  bounds, 
and  the  antbority  of  the  case  in  this  respect 
has  been  disregarded  by  this  court  We  do  not 
understand  this  case,  reading  tt  all  together,  to 
limit  the  power  of  legislation  for  state  purposes 
to  the  taxation  of  such  privileges  as  were  tech- 
nically known  as  such  at  the  common  law,  not- 
withstanding an  expression  to  that  effect  occurs 
in  the  opinion.  We  think  the  Legislature  is  not 
restrained  by  anything  in  the  organic  law  from 
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laying  a  tax  on  the  franchise  of  a  corporation, 
and  the  reasoning  of  the  learned  judge  who  de- 
livered the  opinion  in  Washington's  Case,  supra, 
leads  to  that  conclusion." 

"The  corporation  owes  its  existence  to  the 
state,  and  the  right  to  enjoy  this  privilege  is 
the  subject  of  taxation." 

"In  die  case  of  a  foreign  corporation  the  tax 
or  license  is  paid  for  the  privilege  of  exercising 
its  corporate  powers  in  the  state." 

Thus  the  court  held,  nnder  a  constitution- 
al provision  granting  to  the  General  Assem- 
bly the  power  to  tax  "privileges,"  that  the 
Legislature  could  lay  a  tax  on  the  franchise 
of  a  corporation;  that  the  right  to  enjoy  the 
privilege  was  the  sybject  of  taxation;  that 
the  tax  or  license  is  paid  for  the  "privilege" 
of  exercising  its  corporate  powers  in  the 
state.  This  decision  is  authority  for  holding, 
as  we  do,  that  the  franchise  or  license  of  a 
foreign  corporation  is  a  privilege,  and  can- 
not be  taxed  under  the  provisions  of  a  Con- 
stitution expressly  exempting  all  "privileges" 
from  taxation.  The  dlfterence  between  the 
provision  of  the  Constitution  of  1868  under 
review  and  that  of  the  present  Constitution 
and  the  Constitutions  prior  to  186S,  above  re- 
ferred to.  Is  as  wide  as  the  poles.  Under  the 
Constitution  of  1868  all  the  "privileges" 
that  are  of  real  use  to  society  are  exempt 
from  taxation;  whereas,  under  the  provision 
of  the  present  Constitution  and  the  Constitu- 
tions prior  to  1868,  the  General  Assembly 
was  expressly  granted  the  power  to  tax  "priv- 
ileges," and  under  this  power  the  court  held, 
of  course,  that  the  Legislature  "is  not  re- 
strained by  anything  in  the  organic  law 
from  laying  a  tax  on  the  franchise  of  a  cor- 
poration"; that  such  privilege  is  subject  to 
taxation.  But,  conversely,  the  reasoning 
shows  that  if  the  court  had  been  considering 
the  provisions  of  a  Constitution  expressly 
prohibiting  the  taxation  of  privileges,  as 
we  have  here,  the  holding  would  have  been 
that  the  Legislature  did  not  have  the  power 
to  tax  the  franchise  or  privilege  of  a  corpo- 
•  ration  to  do  business  in  the  state. 

[8]  Now,  In  the  absence  of  constitutional 
limitation  or  inhibition,  the  Ijegislature  had 
supreme  power  to  grant  to  or  withhold  from 
foreign  corporations  the  privilege  of  exer- 
cising their  corporate  powers  within  this 
state.  They  could  have  excluded  them  en- 
tirely or  admitted  them  upon  such  terms  as 
they  deemed  proper.  State  v.  Lancashire 
Fire  Ins.  Co.,  66  Ark.  466,  51  S.  W.  633,  45 
L.  R.  A.  348.  We  must  assume  that  the 
framers  of  the  Constitution  were  familiar 
with  this  well-established  principle.  We 
must  assume  also  that  they  were  famiUar 
with  the  provisions  of  prior  Constitutions, 
particularly  the  one  then  in  existence,  on  the 
subject  of  revenue,  which  Judge  Cockrill  in 
Baker  v.  State,,  supra,  said  did  not  restrain 
the  Legislature  "from  laying  a  tax  on  the 
franchise  of  a  wrporatlon."  Then  If  the 
makers  of  the  Constltutioii  •<)<  1868  did  in- 


tend to  gtajit  to  the  General  Assembly  the 
power  to  lay  taxes  on  the  franchise  of  corpo- 
rations, why  did  they  not  copy  the  provisions 
of  the  then  existing  Constitution  on  that  sub- 
ject? Or  why  were  they  not  sUent,  in  whi<A 
event  the  Legislature  would  have  had  the 
power?  It  Is  no  answer  to  these  questions 
to  say  that  the  framers  of  the  Constitution, 
by  the  use  of  the  words  "all  privileges,"  did 
not  have  in  mind  the  laying  of  taxes  on  the 
franchise  of  corporations;  for,  as  Judge 
Cockrill  says,  "the  right  of  the  corporation  to 
enjoy  this  'privilege'  is  the  subject  of  tax- 
ation." It  necessarily  follows  that  when  the 
framers  of  the  Constitution  declared  that 
"all  privileges"  of  real  use  to  society  "Shall 
be  exempt"  that  they  meant  what  they  said, 
and  Intended  thereby  to  exempt  "privileges" 
of  corporations  that  were  of  real  use  to  so- 
ciety. 

[7]  So  much  for  the  very  letter  of  the 
Constitution.  But  if  the  letter  were  doubt- 
ful, then  we  should  look  to  the  spirit,  and 
may  consider  the  history  of  the  Umes — the 
environment  of  the  convention — to  ascertain 
Its  Intention.  Hartford  Firo  Ins.  Co.  v. 
State,  76  Ark.  303,  89  S.  W.  42.  Only  three 
years  before  the  state  had  emerged  from  a 
maelstrom  of  desolating  w^nr,  in  which  her 
capital  was  engulfed,  her  Industries  destroy- 
ed, and  by  which  her  people  were  impover- 
ished "to  the  last  degree.  To  stimulate  the 
Influx  of  foreign  capital,  in  order  to  restore 
and  Increase  her  financial  enterprises,  and 
to  again  put  her  people  on  the  road  towards 
a  permanent  prosperity,  the  framers  of  the 
Constitution  under  these  circumstances  wrote 
into  the  organic  law  the  exemption  from  tax- 
ation of  all  "privileges"  that  were  of  real 
use  to  society.  Such  was  their  manifest  pur- 
pose to  rehabilitate  the  state  as  soon  as  prac- 
ticable In  her  financial  resources  and  to  lift 
her  from  the  fearful  ruin  that  the  war  bad 
wrought. 

[t]  That  the  franchise  or  privilege  of  con- 
ducting an  Insurance  business  is  a  useful  oe- 
cup.itiou  is  not  open  to  question.  A  business 
which  provides  indemnity  to  widows  and 
orphans  or  other  relatives  for  the  loss  oc- 
casioned by  the  death  of  one  upon  whom  they 
are  dependent  and  a  business  that  provides 
indemnity  for  the  loss  of  property  by  fire 
or  other  casualty  must  be  considered  by  all 
reasonable  minds  as  of  real  benefit  to  so- 
ciety, and  the  Legislature  could  not  arbi- 
trarily determine  otherwise. 

Our  conclusion,  therefore,  is  that  the  pro- 
vision of  section  10  of  the  act  of  April  25, 
1873,  is  unconstitutional  and  void.  Having 
reached  this  conclusion,  it  is  unnecessary  to 
discuss  other  questions. 
The  decree  is  therefore  affirmed. 

McCULLOCH,  C.  J.,  and  KIBBY,  J.,  con- 
cur in  judgment 
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POINSETT     LUMBER     &     MFG.     CO.     t. 
BOARD  OF  DIRECTORS  OF  ST.  FRAN- 
CIS LEVEE  DIST.     (No.  19.) 
(Supreme  Court  of  Arkansas.    Not.  30,  1914.) 

Levees  (J  23«)— Leveb  Taxes— Peopeety  Li- 

ABI.E— '  'Tramboad." 

Under  Acts  1893,  p.  27,  as  amended  by 
Acts  1903,  p.  104,  providing  that  the  board  ol 
levee  directors  may  assess  taxes  on  all  lands, 
railroads,  and  tramroads  within  the  district,  a 
road  constructed  in  the  same  manner  as  rail- 
roads, and  used  to  transport  logs,  which  was 
owned  by  a  lumber  company  and  located  upon 
its  own  land,  is  subject  to  taxation  as  a  "tram- 
road,"  although  it  was  the  company's  intention 
to  remove  the  road  when  the  lumber  should  be 
exhausted;  for  the  expression  "tramroads"  pop- 
ularly means  logging  roads,  and  the  Lcgisdature 
used  the  expression  In  that  sense. 

[Eld.  Note. — For  other  cases,  see  Levees,  Cent 
Dig.  i  23;   Dec.  Dig.  |  23.*] 

Appeal  from  Poinsett  Chancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Snlt  by  the  Board  of  Directors  of  the  St 
Francis  Levee  District  against  the  Poinsett 
I>amber  &  Manufacturing  Company.  From  a 
decree  (or  plaintiff,  defendant  appeals.  Af- 
firmed. 

Allen  Hughes,  of  Memphis,  Tenn.,  for  ap- 
pellant H.  F.  Roleson,  of  Marianna,  for  ap- 
pellee. 

HART,  3.  The  board  of  directors  of  the 
St.  Frauds  Levee  District  instituted  this 
action  in  the  chancery  court  against  the  Poin- 
sett Lumber  &  Manufacturing  Company  to 
collect  levee  taxes  alleged  to  be  due  it  for 
the  year  1912.  The  facts  were  agreed  upon 
and  are  as  follows:  The  Poinsett  Lumber  & 
Manufacturing  Company  owns  and  operates 
three  miles  of  tramroad,  main  line,  and  three 
miles  of  side  track,  all  situated  within  the 
boundaries  of  the  St  Francis  Levee  District. 
The  tramroad  is  constructed  like  an  ordinary 
railroad,  with  ties  and  steel  rails  spiked 
down  upon  the  ties.  The  tramroad  Is  used 
exclusively  for  the  purpose  of  hauling  logs 
to  the  sawmill  of  the  company.  It  is  the 
intention  of  the  owners  of  the  tramroad  to 
take  It  up  and  remove  it  as  soon  as  the  tim- 
ber is  cut  off  of  the  land.  The  tramroad  is 
constructed  on  lands  belonging  to  the  lum- 
ber company.  Thie  lumber  company  has  paid 
the  levee  taxes  assessed  against  the  land  on 
which  the  tram  Is  built  The  chancellor  held 
that  the  tramroad  was  taxable  separate  from 
the  land,  and  from  the  decree  entered  the 
defendant  lumber  company  has  duly  pros- 
ecuted an  appeal  to  this  court  The  original 
levee  act  provides: 

"That  for  the  purpose  of  building,  repairing, 
and  maintaining  the  levee  aforesaid  and  for 
carrying  into  effect  the  objects  and  purposes  of 
this  act,  the  board  of  levee  directors  shall  have 
the  power,  and  it  is  hereby  made  their  duty, 
to  assess  and  levy  annually  a  tax  not  exceeding 


five  per  cent  of  the  increased  value  or  better- 
ment estimated  to  accrue  from  protection  given 
against  floods  from  the  Mississippi  river  by 
said  levee,  on  all  lands  within  said  levee  dis- 
trict"   Acte  of  1893,  page  27. 

In  1903  an  amendment  was  passed  in  which 
the  same  language  was  used,  except  that  the 
designation  of  the  property  to  be  assessed  is 
"all  lands,  railroads  and  tramroads  within 
the  said  levee  district."  See  Acts  of  1903, 
page  101.  This  feature  of  the  statute  was 
amended  In  1907,  so  as  to  read,  "all  lands, 
town  lots,  blocks,  railroads,  and  tramroads 
within  said  levee  district"  Acts  1907,  page 
49Z 

It  is  the  contention  of  counsel  for  the  de- 
fendant that  because  the  tramroad  was  con- 
structed on  lands  belonging  to  the  defend- 
ant and  because  it  was  the  intention  of  de- 
fendant to  take  up  the  tramroad  as  soon  as 
the  timber  on  its  lands  was  cut  off,  the 
tramroad  under  the  act  cannot  be  separately 
taxed.  We  cannot  agree  with  them  in  this 
contention.  The  term  "tramroad"  has  no 
settled  or  well-defined  meaning.  It  is  some- 
times applied  to  street  railways  and  some- 
times to  railways  which  are  built  generally 
along  the  surface  of  the  ground,  where  no 
particular  attention  is  paid  to  a  uniform 
grading  of  the  roadbed.  It  is  a  matter  of 
common  knowledge  that  in  this  state  the 
term  "tramroad"  is  usually  applied  to  roads 
constructed  with  rails  spiked  down  on  it 
like  a  railway,  such  roads  being  u.sed  gen- 
erally for  hauling  lumber  or  for  transporting 
coal  from  mines  which  are  owned  and  op- 
erated exclusively  for  the  benefit  of  i)ersons 
who  own  the  timber  or  the  product  of  the 
mines,  and  which  are  not  operated  as  a  com^ 
mon  carrier.  Wte  are  of  the  opinion  that  it 
was  the  intention  of  the  Legislature  to  use 
the  term  "tramroad"  in  this  sense  in  the  act 
under  consideration.  It  can  make  no  differ- 
ence that  the  road  was  constructed  on  lands 
belonging  to  the  lumber  company.  It  is  a 
matter  of  common  knowledge  that  a  railroad 
is  often,  in  part,  constructed  over  lands  be- 
longing to  the  railway  company,  and  it  can- 
not be  said  that  the  road,  on  that  account, 
ceases  to  be  a  railroad  or  a  common  car- 
rier. We  are  of  the  opinion  that  the  Legis- 
lature, had  in  mind  that  lumber  companies 
situated  within  the  bonndaries  of  the  levee 
district  owned  and  operated  tramroads  for 
the  exclusive  purpose  of  hauling  logs  to  be 
manufactured  Into  lumber  by  it,  and  of  then 
hauling  the  lumber  to  a  railway.  The  legis- 
lature could  have  exempted  from  the  provi- 
sions of  the  act  tramroads.  But  It  did  not 
see  fit  to  make  such  exceptions,  and  the 
courts  can  make  none. 

We  are  of  the  opinion  that  the  decree  of 
the  chancellor  was  correct,  and  it  will  be  af- 
firmed. 


*For  other  coses  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  y.  SCHULTZ. 

(No.  2.) 
(Supreme  Court  of  Arkansas     Not.  23,  1014.) 

1.  Masteb  and  Sebvart  (1 278*)— Action  fob 
Death  of  Emflot£  —  Evidkhoe  of  Nbou- 
obnce — s  cjfficienct. 

In  an  action  for  the  death  of  an  employ^ 
who  fell  from  a  ladder,  evidence  held  to  show 
that  defendant  owed  him  no  duty,  either  to  keep 
it  in  a  safe  condition,  or  to  warn  him  that  it  was 
unsafe,  so  that  negligence  could  be  predicated 
thereon. 

[Ed.  Note.— For  other  ca«es,  see  Master  and 
Servant,  Cent  Dig.  {|  954,  956-958,  960-969, 
971,  972,  977;  Dec.  Dig.  |  278.»] 

2.  Masteb  and  Sebvant  (||  101,  102*)— Safe 
Place  to  Wobk. 

It  is  the  duty  of  the  master  to  exercise  or- 
dinary care  to  make  safe  the  place  designated  for 
the  servant  to  work,  but  this  extends  only  to 
such  part  of  the  premises  as  are  designated  and 
prepared  for  him  while  performing  his  work  ac- 
cording to  methods  prescribed,  and  to  such  other 
parts  of  the  premises  that  the  master  knows,  or 
by  ordinary  care  should  know,  the  servant  is 
accustomed  to  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  135,  171,  174,  178-184, 
192;  Dec.  Dig.  f|  101, 102.*] 

3.  Masteb  and  Sebvant  (J  107*)— tSafe  Meth- 
ods AND  Places  to  Wobk. 

Where  a  servant  for  his  own  convenience 
adopts  methods  of  work  contrary  to  those  ex- 
pressly prescribed,  and  occupies  places  in  per- 
forming hia  duties  the  master  could  not  reason- 
ably anticipate  he  would  occupy,  the  master 
owes  him  no  duty  to  make  such  places  or  meth- 
ods safe,  and  faUnre  to  do  so  is  not  actionable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i§  199-202,  212,  254,  255; 
Dec.  Dig.  I  107.*] 

4.  Masteb  and  Sebvant  ({  265*)— Action  fob 
Employe's  Death— Burden  of  Pboof. 

In  an  action  for  death  of  an  employ^,  the 
burden  Is  on  plaintiff  to  prove  negligence  as  al- 
leged. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  877-908,  955 ;  Dec.  Dig. 
{  265.*] 

Appeal  from  Circuit  Court,  Lonoke  Cioun- 
ty;    Eugene  Lankford,  Judge. 

Action  by  O.  W.  Schultz,  administrator  of 
Lather  Scbnlte,  deceased,  against  the  St  Lou- 
Is,  Iron  Mountain  &  Southern  Ballvray  Com- 
pany,  for  the  death  of  plaintilTs  intestate. 
From  a  Judgment  for  defendant,  plaintiLfl  ap- 
peals.   Reversed,  and  action  dismissed. 

Luther  Schultz  was  in  the  employ  of  the 
appellant  as  an  apprenticed  electrician.  He 
was  fatally  injured  while  engaged  in  clean- 
ing globes  of  arc  lights  attached  to  the  east 
and  west  sides  of  a  coal  chute  In  the  shop- 
.vards  of  appellant  in  the  city  of  Argenta. 
About  40  feet  from  the  ground  on  the  east 
and  west  sides  of  the  chute  there  was  a  run- 
ning board  or  platform  46  inches  wide,  which 
sloped  slightly  to  turn  the  water.  At  the 
south  end  of  the  chute  there  were  four  flights 
of  stairs  leading  up  into  the  chute.  At  the 
top  of  the  third  flight  of  stairs  there  was  a 
small  ladder  running  up  to  the  running  board 


on  the  west  side  of  the  dinte  at  the  south 
end.  From  the  top  of  the  running  board  at 
the  soath  end  on  the  west  side  there  was 
a  ladder  with  17  rungs,  leading  np  to  the 
main  roof  of  the  coal  chute.  On  the  north 
end  of  the  running  board  on  the  east  side 
was  a  ladder  like  the  one  on  the  soath  end 
on  the  west  side,  running  from  the  roof  down 
to  the  top  of  the  running  board.  To  light 
the  bollding  there  were  four  large  arc  lights, 
two  on  the  west  side  and  two  <mi  the  east 
Bide;  there  was  a  light  hanging  from  each 
end  of  the  running  boards.  There  were  a 
number  of  small  incandescent  lights  in  the 
chute,  running  along  overhead.  The  appel- 
lee, as  the  administrator  of  the  estate  of 
Luther  Schultz,  brought  this  suit  to  recover 
damages  for  the  injury  and  death  of  his  in- 
testate. He  alleged,  among  other  things,  that 
his  intestate,  while  in  the  performance  of 
his  duty,  "climbed  up  the  ladder  on  the  west 
side  of  said  coal  chnte,  for  the  porpoae  of 
getting  to  the  arc  lights  on  the  opposite 
side,  and  when  he  reached  the  rung  of  the 
ladder  next  to  the  top  of  said  ladder,  said 
rung  broke,  and  he  fell,  and  In  falling 
he  caught  with  his  hand  the  next  or  third 
rung  from  the  top,  which  rung  ajso  broke, 
and  on  account  of  said  rungs  breaking,  he 
was  hurled  to  the  ground,  a  distance  of 
about  65  feet,  receiving  fatal  Injnries" ;  that 
these  injuries  were  caused  through  the  neg- 
ligence of  appellant  In  permitting  the  rungs 
of  the  ladder  to  become  rotten  so  that  they 
were  not  sufficiently  strong  to  hold  the  weight 
of  a  person  who  used  the  ladder ;  that  his 
intestate  did  not  know  and  could  not  have 
known,  of  this  rotten  condition  of  the  ladder; 
that  there  were  no  written  or  printed  no- 
tices that  the  ladder  was  in  an  unsafe  con- 
dition; that  no  one  warned  him  not  to  ose 
the  ladder.  He  alleged  that  because  of  tibe 
negligence  of  the  appellant  In  the  particulars 
mentioned.  Lather  Schultz  fell  and  was  in- 
jured in  such  way  that  he  died  In  about  two 
hours  thereafter,  having  endured  excratiatlng 
pain  and  mental  .anguish.  Appellee  prayed 
for  damages  in  the  sum  of  $15,(XX)  for  the 
benefit  of  the  estatet  and  for  the  benefit  of 
B.  E.  Schultz  as  the  father  and  next  of  kin 
in  the  sum  of  $25,000.  Appellant  answered, 
denying  the  allegations  of  negllgoice,  and 
alleging  that  the  appellee's  Intestate  was 
billed  by  reason  of  his  own  negligence  "in 
going  upon  the  ladder  and  the  roof  of  the 
coal  chnte  where  he  had  no  busineas,  no  duty 
to  perform,  and  no  right  to  be."  After  the 
testimony  was  adduced  the  appellant  asked 
the  court  to  Instruct  the  Jury  to  return  a 
verdict  In  its  favor,  which  Instruction  the 
court  refused,  and  to  which  appellant  duly 
excepted,  and  made  the  refusal  of  the  court 
to  give  this  Instruction  one  of  the  grounds 
of  its  motion  for  a  new  trial.  Appellant  also 
alleged  as  one  of  its  ground  for  a  new  trial 
that   the   verdict  was   contrary  to   the  evl- 
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dence.  In  addition  to  the  facts  already  stat- 
ed, showing  how  the  cctal  chute  was  con- 
structed, etc.,  other  facts  will  be  stated  In 
the  opinion.  From  a  Judgment  In  favor  of 
appellee  In  the  sum  of  $5,000  this  appeal 
has  been  duly  prosecuted. 

E.  B.  Kinsworthy,  R.  B.  Wiley,  and  T.  D. 
Crawford,  all  of  Little  Rock,  for  appel- 
lant. Hoeppner  &  Young  and  W.  H.  Pember- 
ton,  all  of  Little  Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  only  grounds  of  negligence 
alleged  in  the  complaint  are  that  the  appel- 
lant failed  to  keep  the  ladder  from  which 
Schultz  fell  in  a  safe  condition,  and  failed 
to  warn  him  of  snch  unsafe  condition.  The 
uncontradicted  testimony  shows  that  the 
rungs  of  the  ladder  were  rotten  and  in  an 
unsafe  condition,  and  there  was  testimony 
tending  to  show  that  no  warning  was  given 
to  Schultz  of  the  unsafe  condition  of  the  lad- 
der. So,  if  appellant  owed  any  duty  to 
Schultz  to  keep  the  ladder  In  a  safe  condi- 
tion or  to  warn  him  of  such  condition,  then 
the  allegations  of  negligence  have  been  fully 
sustained.  But,  as  we  view  the  uncontra- 
dicted evidence,  no  negligence  could  be  predi- 
cated upon  the  failure  of  appellant  to  keep 
the  ladder  from  which  Schultz  fell  In  a  safe 
condition,  nor  upon  its  failure  to  warn  him 
of  the  danger  of  using  the  same;  for  the 
undisputed  evidence  shows  that  appellant 
owed  no  duty  to  Schultz  either  to  keep  the 
ladder  in  a  safe  condition  or  to  warn  him 
that  the  ladder  was  unsafe.  The  duties  of 
Schultz  at  the  coal  chute  were  to  trim  the 
lamps  and  clean  the  globes.  The  lamps  were 
hung  on  brackets.  The  brackets  were  about 
18  Inches  below  the  running  board  or  ledge, 
and  it  was  about  12  Inches  from  the  top  of 
the  bracket  down  to  the  lamp.  It  was  about 
two  feet  from  the  building  out  to  the  lamp. 
A  pulley  was  attached  to  the  bracket  The 
lamp  was  hooked  on  the  pulley  with  a  chain. 
The  chain  ran  through  the  pulley,  and  was 
fastened  to  the  lamp  by  a  hook.  The  chain 
<»me  down  and  was  hooked  to  one  of  the 
posts,  about  four  or  Ave  feet  above  the 
ground.  One  in  cleaning  the  lamps  would 
use  a  rope,  attaching  it  to  the  chain  that 
extended  from  the  lamp  down  near  the 
ground.  The  weight  of  the  lamp  would 
cause  It  to  come  to  the  ground  to  be  cleaned. 
The  electrician  under  whom  Schultz  work- 
ed testified  that  he  instructed  him  about 
the  lights  on  the  coal  chute.  He  told  him 
that  it  was  his  duty  to  trim  the  lights  and 
wash  the  globes,  and  showed  him  bow  to  do 
It,  according  to  the  method  above  stated.  He 
told  Schultz  that  If  there  was  anything 
wrong  at  those  Junction  boxes  to  let  witness 
or  the  other  electrician  know.  He  showed 
Schultz  how  to  do  his  work.  Another  wit- 
ness, who  had  charge  of  the  electric  equip- 
ment and  of  the  lights  at  the  coal  chute,  tes- 
tified that  if  the  electric  wiring  was  out  of 


fix  and  anything  bad  to  be  done  to  the  lights 
except  to  clean  them,  the  electrician  would 
look  after  that.  Schultz  was  hot  expected 
to  look  after  the  repairs.  All  he  had  to  do 
was  to  clean  the  globes  and  look  after  the 
lights  around  the  coal  chute.  He  was  to 
dean  the  lamps,  dean  the  globes,  and  repair 
the  extension  lights  that  were  about  the 
power  house.  The  testimony  does  not  show 
that  it  was  the  duty  of  Schultz  to  fix  or  clean 
the  incandescent  lights,  or  that  the  incan- 
descent lamps  were  out  of  r^air.  There  was 
testimony  on  betialf  of  the  appellee  tending 
to  show  that  the  lamp  at  the  southwest  cor- 
ner would  not  let  down  because  the  pulley 
was  gone,  and  there  was  nothing  but  the  bolt 
left  for  the  chain  to  run  on,  and  the  chain 
would  not  run  on  it.  The  evidence  was  suf- 
ficient to  warrant  a  finding  that  the  chain 
wlUch  was  used  for  the  purpose  of  lowering 
the  lamp  at  the  southwest  comer  on  the  day 
that  Schultz  received  his  injury  would  not 
work  because  of  the  fact  that  the  pulley  was 
gone,  and  on  that  account  the  lamp  could  not 
be  raised  or  let  down.  There  was  also  tes- 
timony on  behalf  of  the  appellee  tending  to 
show  that  the  hangings  of  the  lamps  that 
were  of  metal  were  badly  bent,  that  they 
had  been  repaired  a  number  of  times,  and 
that  they  were  in  a  very  insecure  condition, 
but  there  was  no  testimony  on  his  behalf 
to  the  effect  that  the  lamps  on  the  east 
side  were  in  such  condition  that  they  could 
not  be  let  down  to  the  ground.  There  was 
testimony  by  witnesses  on  behalf  of  the  ap- 
pellee tending  to  show  that  at  times  they 
saw  Schultz  on  the  running  board  or  roof  of 
the  coal  chute,  engaged  In  trimming  and 
deanlng  the  lamps.  One  witness  testified 
that  be  saw  him  on  the  running  board  three 
or  four  different  times,  working  on  those 
lights,  cleaning  the  globes,  and  putting  in 
carbons.  Another  witness  testified  that  on 
the  morning  of  the  day  that  Schultz  was  in- 
jured the  witness  saw  Schultz  on  the  lower 
running  board  on  the  west  side  of  the  coal 
chute,  fixing  lights.  He  was  cleaning  a  globe. 
Still  another  testified  that  he  saw  Schultz — 

"lots  of  times  working  on  both  sides  of  the  chute. 
He  would  work  the  lights  on  one  side  and  go  up 
the  side  and  work  the  other  side  on  that  plat- 
form. He  would  go  np  the  ladder  and  come  to 
this  end  and  down  that  ladder  and  work  that 
way.  All  I  ever  saw  him  do  would  be  to  go  from 
one  light  to  the  other  to  fix  his  light" 

Another  witness  testified  that  be  had  seen 
the  lights  deaned  from  the  running  board, 
and  that  was  the  only  place  be  had  seen  them 
cleaned.  He  was  asked  how  many  times  he 
had  seen  them  cleaned  from  the  running 
board,  and  stated  that  he  "made  no  mem- 
orandum of  that"  He  saw  Schultz  cleaning 
them  from  the  running  board  but  one  time. 
It  thus  appears  from  the  undisputed  evidence 
that  the  method  adopted  by  the  appellant  for 
cleaning  the  lamps  was  by  letting  the  same 
down  to  the  ground  by  a  chain,  in  the  man- 
ner above  described,  and  tliat  when  for  any 
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reason  the  lamps  could  not  be  let  down  for 
cleaning  by  this  method  'because  of  any  de- 
fect, it  was  the  duty  of  Schultz  to  notify  one 
of  the  electricians  in  charge,  so  that  such  de- 
fect could  be  repaired;  that  It  was  not  the 
duty  of  Schultz  himself  to  make  these  re- 
pairs. Schultz  was  only  an  apprentice. 
While  the  evidence  shows  that  Schultz  went 
upon  the  running  board  three  or  four  times 
for  the  purpose  of  cleaning  the  lamps,  and 
that  Schultz  and  others  were  seen  "lots  of 
times"  cleaning  and  working  about  the  lamps 
from  the  top  of  the  running  board,  there  is 
no  evidence  whatever  tending  to  show  that 
this  method  of  cleaning  the  lamps,  adopted 
by  the  employ^  themselves,  was  brought  to 
the  knowledge  of  any  division  electrician, 
the  electric  engineer,  or  electricians  who  had 
the  work  in  charge  and  whose  duty  it  would 
be  to  see  that  the  methods  adopted  by  the  ap- 
pellant for  doing  the  work  were  followed  by 
its  employes,  or,  If  not  followed,  to  report 
the  matter  to  their  superiors  charged  with 
the  duty  of  enforcing  the  methods  adopted 
for  the  safety  of  the  employes  whose  duty 
it  was  to  trim  the  lamps,  clean  the  globes, 
etc. 

There  is  no  testimony,  In  the  first  place, 
sufficient  to  warrant  a  finding  that  the  em- 
ploye's had  established  a  custom  for  cleaning 
the  lamps,  globes,  etc.,  contrary  to  the  meth- 
od that  had  been  prescribed  by  the  appellant 
for  doing  that  work ;  and,  in  the  second  place, 
there  was  no  evidence  whatever  to  show  that 
the  method  adopted  by  Luther  Schultz  was 
brought  to  the  knowledge  of  the  superior  of- 
ficers of  the  appellant  over  Schultz  so  as  to 
make  appellant  liable  for  a  failure  to  provide 
k  safe  place  for  doing  the  work  in  the  man- 
ner that  he  was  performing  the  same  at  the 
time  of  his  injury.  The  method  adopted  by 
Schultz  Is  not  shown  to  have  been  so  gen- 
eral and  continuous  as  to  warrant  a  pre- 
sumption of  fact  that  the  agents  of  appellant 
charged  with  the  duty  of  directing  Schultz 
knew  of  the  method  he  had  adopted  for  clean- 
ing the  globes,  and  that  they  had  acquiesced 
therein.  On  the  contrary,  the  testimony  of 
the  agents  and  servants  of  appellant  was  to 
the  efl'ect  that  the  only  method  for  the  clean- 
ing of  these  globes  and  repairing  the  lights 
known  to  them  was  that  of  letting  the  same 
down  to  the  ground  In  the  manner  described, 
that  the  ledge  or  running  board  was  not 
built  for  the  purpose  of  having  them  cleaned 
or  repaired  thereon,  that  it  was  dangerous 
to  clean  them  in  that  way,  and  that  it  could 
not  be  done.  Some  of  them  stated  that  one 
could  not  stand  on  the  ledge  or  running  board 
and  repair  any  of  the  lights  or  wires;  that 
they  could  only  be  cleaned  and  repaired  by 
letting  them  down.  There  was  testimony  to 
the  effect  that  the  ladder  from  which  Schultz 
fell  was  put  there  for  the  use  of  the  carpen- 
ters, and  that  it  was  not  intended  to  be  used 
by  any  one  else. 


[2]  The  master  owes  to  the  servant  the 
duty  of  exercising  ordinary  care  to  make  safe 
the  place  designated  for  the  servant  to  do  his 
work,  but  this  duty  extends  to  such  parts  of 
the  premises  only  as  the  master  has  designat- 
ed and  prepared  for  the  occupancy  of  the 
servant  while  performing  his  work  accord- 
ing to  the  methods  prescribed  for  doing  the 
same,  and  to  such  other  parts  of  the  premises 
as  the  master  knows,  or  by  the  exercise  of 
ordina^^  care  should  know,  that  the  servant 
is  accustomed  to  using  while  performing  his 
duties. 

[3]  But  where  the  servant  adopts  methods 
for  his  own  convenience  contrary  to  the  meth- 
ods expressly  prescribed  by  his  employer,  and 
where  the  servant  occupies  places  about  the 
premises  in  the  performance  of  his  duties 
that  the  master  could  not  reasonably  antici- 
pate that  the  servant  would  occupy,  then  the 
master  owes  the  servant  no  duty  to  make 
those  places  or  methods  safe,  and  his  failure 
to  do  so  Is  not  actionable  negUgence.  See 
Pioneer  Mining  &  Mfg.  Co.  t.  Talley,  152  Ala. 
162,  43  South.  800,  12  t..  K.  A.  (N.  S.)  861.  and 
note;  Triangle  Lumber  Co.  v.  Acree,  166  S. 
W.  958;  4  Labatt,  Master  &  Servant,  S  155SB, 
note  8;  Gillette  v.  General  Electric  Co.,  187 
Mass.  1,  72  N.  E.  255. 

[4]  The  burden  was  on  the  appellee  to 
prove  that  appellant  was  negligent  as  alleged 
in  his  complaint.  This  he  has  failed  to  do. 
The  Judgment  must  therefore  be  reversed, 
and,  as  the  case  seems  to  have  been  fully  de- 
veloped, the  cause  will  be  dismissed. 


KENNEDY  v.  STATE.    (No.  28.) 
(Sapreme  Court  of  Arkansas.     Dec.  7,  1914.) 

1.  Crimikai.  Law  (§{  len,  764*)  —  Instbdc- 
TioNs— Weight  of  Testimont. 

An  instruction  that,  while  accused  cannot 
be  convicted  on  the  ancorroborated  testimony  of 
an  accomplice,  the  amount  of  corroboration  is 
for  the  jury,  and  it  is  sufficient  if  there  is  any 
such  evidence  to  warrant  a  conviction,  provided 
it,  taken  with  all  the  evidence  in  the  case,  coo- 
Tinces  the  jary  of  guilt  beyond  a  reasonable 
doabt,  is  not  on  the  weight  of  the  testimony,  bnt 
leaves  to  the  jury  the  ciuestion  of  the  weight  and 
sufficiency  of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1731-1748. 1752,  1768. 1770; 
Dec.  Dig.  ii  763,  764.*] 

2.  Cbiminal  Law  (|  780*)— Accompucb's  Tes- 
timony— Corroboration — Instructions. 

An  instruction  that,  while  accused  cannot 
be  convicted  on  the  uncorroborated  testimony  of 
an  accomplice,  the  amount  of  the  corroborating 
evidence  is  for  the  jury,  and  it  is  sufficient  where 
there  is  any  such  evidence  to  warrant  a  convic- 
tion, provided  it,  taken  with  all  the  evidence  in 
the  case,  convinces  the  jury  of  accused's  guilt  be- 
yond a  reasonable  doubt,  does  not  authorize  a 
conviction  solely  on  the  testimony  of  an  accom- 
plice as  to  the  connection  of  accused  with  the 
commission  of  the  offense  and  is  not  erroneous  as 
defining  the  kind  or  quality  of  corroborating  tes- 
timony necessary  to  sustain  a  conviction,  but 
only  conveys  to  the  jury  the  meaning  that  there 
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mnat  be  corroborative  testimony,  and  that  the 
jury  is  the  judge  of  its  weight  and  sufficiency. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1859-1863;  Dec.  Dig.  f 
780.*] 

3.  Cbiuinal  Law  (J  780*)— AccoifPUOE's  Tes- 

TDfONT  —  IRBTBUCTIORS  —  RBQUESTS  —  Nl- 
CESSITT. 

Accused  is  entitled,  on  request,  to  an  in- 
struction in  the  language  of  Kirby's  Dig.  S  2384, 
that  a  conTiction  cannot  be  bad  in  a  felony  case 
on  the  testimony  of  an  accomplice  unless  cor- 
roborated by  other  evidence  connecting  accused 
with  the  commission  of  the  offense,  and  that  the 
corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  and  the  ciivum- 
stances  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent.   Dig.   |S   1859-1863;    Dec.   Dig.  t 

4.  Cbiminai.  Law  (g  1137*)— Instbtjction&— 
BxQtriBrTEs — Objections. 

Where  the  court  gave  an  instruction  on  the 
subject  of  accomplice  testimony,  as  requested  by 
counsel  for  accused,  accused  could  not  complain 
because  the  instruction  was  not  in  accordance 
with  Kirby's  Dig.  $  2384,  providing  that  a  con- 
viction cannot  be  had  in  a  felony  case  on  the 
testimony  of  an  accomplice  unless  corroborated 
by  other  evidence  connecting  accused  with  the 
commission  of  the  oCFense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I8  3007-3010;  Dec.  Dig.  J 
1137.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jeff.  T.  Cowling,  Judge. 

WUl  Kennedy  was  convicted  of  larceny, 
and  he  appeals.    AfHrmed. 

W.  P.  Feazel  and  D.  B.  Sain,  both  of  Nash- 
ville, for  appellant  Win.  L.  Moose,  Atty. 
Gen.,  and  Jno.  P.  Streepey,  Asst  Atty.  Gen., 
for  the  State. 

Mcculloch,  C.  J.  Defendant,  wm  Ken- 
nedy, was  convicted  of  the  crime  of  grand 
larceny,  under  an  indictment  charging  him 
with  stealing  a  cow,  the  property  of  Mrs.  J. 
A.  Parker.  The  evidence  tends  to  show  that 
the  defendant  and  Mack  Craig,  who  were 
separately  Indicted  for  the  same  offense,  took 
the  cow  of  Mrs.  Parker  out  of  the  range  and 
carried  it  op  to  the  house  of  one  Purcell  and 
butchered  it.  Pnrcell  was  a  witness  in  the 
case,  and  gave  damaging  testimony  against 
the  defendant  His  own  testimony  tended  to 
show  that  he  accepted  some  of  the  meat  from 
the  butchered  animal,  but  refused  to  accept 
money  for  the  price  of  his  participation,  or 
rather  his  silence  as  to  the  commission  of  the 
crime. 

[1,2)  The  ground  principally  urged  for  re- 
rersal  is  that  the  court  erred  in  giving  an  in- 
struction on  the  subject  of  the  statutory  ne- 
cessity for  corroboration  of  the  testimony  of 
an  accomplice.  The  instruction  reads  as  fol- 
lows: 

"No.  3.  While  the  defendant  cannot  be  con- 
victed on  the  uncorroborated  testimony  of  an  ac- 
complice, the  amount  of  such  corroborating  evi- 
dence which  should  be  required  is  a  question  sole- 
ly for  the  jury  and  it  is  sufficient,  if  there  Is 
any  such  evidence,  to  warrant  you  in  convicting 
the  defendant,  provided,  it,  taken  with  all  the 


other  evidence  in  the  case,  convinces  you  «f  his 
guilt  beyond  a  reasonable  doubt" 

It  is  contended  that  this  instruction  is  er- 
roneous and  prejudicial  for  two  reasons: 
First,  that  it  authorizes  a  conviction  solely 
upon  the  testimony  of  an  accomplice  as  to  the 
connection  of  the  defendant  with  the  com- 
mission of  the  offense;  and,  second,  that  the 
instruction  amounts  to  a  charge  of  the  court 
upon  the  weight  of  the  testimony.  We  do  not 
think  the  instruction  is  open  to  either  of 
these  objections.  Certainly  not  to  the  one 
that  It  is  a  charge  upon  the  weight  of  the 
testimony.  On  the  contrary,  it  expressly 
leaves  to  the  jury  the  question  of  the  weight 
and  sufficiency  of  the  testimony  and  does  not 
in  any  wise  invade  the  province  of  the  jury 
in  that  respect 

The  contention  Is  that  under  this  instruc- 
tion the  jury  might  have  understood  that  any 
corroborating  evidence  at  all  was  sufficient, 
even  though  it  did  not  tend  to  connect  the 
defendant  with  the  commlsalou  of  the  offense, 
and  that  the  jury  might  determine  for  it- 
self what  character  of  corroborating  evidence 
was  sufficient  The  Instruction  does  not,  we 
think,  reach  to  the  question  of  the  character 
of  the  corroborating  testimony,  and  does  not 
undertake  to  define  what  kind  or  quality  of 
corroborating  testimony  is  necessary  to  sus- 
tain a  conviction.  It  only  conveys  the  mean- 
ing to  the  jury  that  there  must  be  corroborat- 
ing testimony  and  that  the  jury  is  to  judge  of 
its  weight  and  sufficiency. 

[}]  Of  course,  the  defendant  was  entitled 
to  an  Instruction  teUlng  the  jury,  in  the  lan- 
guage of  the  statute  (Kirby's  Digest,  {  2384), 
that  a  conviction  cannot  be  had  in  a  felony 
ease  upon  the  testimony  of  an  accomplice 
"unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  offense,"  and  that  "the  corrob- 
oration is  not  sufficient  if  it  merely  shows 
that  the  offense  was  committed,  and  the  cir- 
cumstances thereof."  Such  an  instruction 
was  not  requested  by  defendant  and  he  can- 
not complain  that  the  court  did  not  give  (Hie. 

[4]  The  instruction  which  the  defendant 
requested  on  that  subject  was  given  by  t^6 
court,  but  it  was  not  in  accordance  with  the 
statute.  However,  that  is  a  matter  of  which 
the  defendant  cannot  complain,  as  the  court 
gave  the  instruction  on  the  subject  which  his 
counsel  requested. 

It  is  also  urged  that  the  testimony  is  in- 
sufflcient  to  sustain  the  verdict,  In  that  it 
falls  to  show  knowledge  on  the  part  of  the 
defendant  that  the  cow  did  not  belong  to 
Craig,  who  employed  the  defendant  to  assist 
in  taking  it  from  the  range  and  butchering  it. 
The  testimony  is  not  entirely  clear,  as  it 
appears  to  us  In  the  record,  but  It  is  legally 
sufficient  to  sustain  a  finding  that  the  defend- 
ant and  Craig  were  both  guilty  of  the  crime 
charged  against  them. 

The  judgment  is  therefore  affirmed. 
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HOBERTSON  t.  SISK.     (No.  23.) 
(Supreme  Court  of  Arkansaa.    Nov.  30,  1914.) 

1.  'WiTNMSBS    (J   405*)— Cross-examination 

— CONCLUEIVEMESS   OF  EVIDENCE— CaUBB   OF 

Injury. 

In  a  civil  action  for  aasanlt  and  battery, 
where  plaintifC  had  testified  that  certain  injuries 
from  which  he  was  suffering  resulted  from  the 
beating  he  received,  and  on  cross-examination 
denied  that  they  resulted  from  a  previous  fight 
which  he  had  had,  his  denial  did  not  relate  to 
a  collateral  matter,  so  as  to  be  conclusive,  but 
other  evidence  could  be  introduced  by  defendant 
to  show  that  plaintiff  suffered  from  such  inju- 
ries prior  to  the  beating. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  1273,  1275 ;  Dec  Dig.  i  405.*] 

2.  AsflAULT  AND  Battebt  (|  43*)— CiviL  Ac- 
tions—iNSTBDonoNS— Justification. 

Where  defendant  admitted  attacking  plain- 
tiff, and  stated  that  he  struck  plaintiff  to  keep 
from  being  assaulted,  bat  the  only  acts  of  the 
plaintiff  testified  to  by  defendant  were  that 
plaintiff  inferentially  stated  that  defendant  lied 
and  shook  his  finger  angrily  in  defendant's  face, 
although  about  four  feet  away  from  him,  plain- 
tiff was  entitled  to  an  instruction  that  the  as- 
sault was  admitted,  and  that  no  complete  jus- 
tification therefor  was  shown. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  fj  57-S9,  61,  82 ;  Dec.  Dig. 
i43.»] 

S.  Assault  and  Batteby  (J  48*)— Civn,  Ac- 
tions—Instructions— Cause  OF  Injubt. 
Where  defendant  admitted  that  he  knocked 
plaintiff  down,  bruised  his  eye,  and  caused  bim 
to  bleed  profusely,  but  denied  that  the  plaintiff 
thereby  received  the  injuries  which  he  claims, 
it  was  error  to  instruct  the  jury  that  before 
they  could  find  for  the  plaintiff  for  any  amount 
they  must  find  that  the  Injuries  alleged  were 
the  direct  result  of  the  blows  of  the  defendant; 
since  the  plaintiff  was  entitled  to  recover  some- 
thing for  the  admitted  assault  without  proof  of 
the  more  serious  injuries. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  57-Sd,  61,  62;  Dee.  Dig. 
$43.*] 

4.  ASSAtTlT  AND  Battebt  (|  26*)— OlVIl.  Ao- 

noN— Bubden  of  Pboof. 

Where  the  commission  of  an  assault  and 
battery  is  admitted  by  the  defendant  in  a  civU 
action,  the  burden  is  upon  him  to  prove  justifi- 
cation, unless  the  evidence  establishing  Uie  as- 
sault also  shows  justification. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  36;   Dec.  Dig.  {  26.*] 

At)peal  from  Circuit  Court,  Independence 
County;   R.  H>.  Jeffery,  Judge. 

Action  for  assault  and  battery  by  L>.  Rob- 
ertson against  John  Slsk.  Judgment  for  tbe 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Appellant  sued  to  recover  damages  on  ac- 
count of  an  assault  committed  upon  him  by 
appellee,  and  be  prayed  for  damages,  botti 
compensatory  and  punitive.  In  support  of 
the  allegations  of  his  complaint  be  offered 
evidence  tending  to  show  that  he  was  62 
years  old,  blind  In  one  eye,  and  weighed 
only  118  pounds,  and  that  lie  was  assaulted 
and  badly  beaten  by  the  appellee,  who  was  a 
strong  athletic  man,  weighing  about  175 
pounds,  and  very  much  younger  than  api)el- 


lant  Ai^)ellant  was  poundkeeper  for  a  fenc- 
ing district,  and,  In  performing  bis  duties, 
some  dllferences  occurred  between  blm  and  a  I 
negro  named  Noah  Magness,  and  appellee 
was  present  In  a  blacksmith  shop  where  ap- 
pellant was  narrating  his  differences  with 
this  colored  man,  whereupon  appellee  re- 
marked that  he  thought  more  of  the  negro 
than  he  did  of  a  lot  <tf  white  people,  and 
that  he  believed  this  negro  would  tell  the 
truth  quicker  than  a  whole  lot  of  white  peo- 
ple, and,  in  that  connection,  charged  appel- 
lant with  having  gone  Into  apt)ellee's  pas- 
ture- after  his  hogs  In  order  that  be  might 
Impound  them.  Appellant  stated,  "Now. 
that's  another  one;"  whereupon  appellee 
knocked  him  down  twice,  and,  aftn  knocking 
him  down  the  second  time,  he  stamped  upon 
him  and  kicked  blm  and  Inflicted  peisonal 
injuries  of  a  very  serious  character.  Tbe 
evidence  on  the  part  of  appellant  tends  to 
show  that  the  assault  was  a  brutal  one  and 
that  appellee  was  the  aggresscnr  throngbout 

The  evidence  upon  tbe  part  of  appellee  was 
to  the  effect  that  he  heard  appellant  talking 
about  the  colored  man  and  of  his  differences 
with  him,  whereupon  one  of  the  bystanders 
said,  "You  know  I  wouldn't  hardly  believe 
that  old  negro;"  and  appellee  said,  "No;  I 
don't  exi)ect  he  would  tell  the  truth,  but  I 
would  believe  him  about  as  quick  as  I  would 
some  white  i)eople;"  whereupon  appellant 
said,  "You  are  throwing  that  at  me,  I  sup- 
pose;" and  appellee  said,  "No*  Mr.  Robert- 
son; I  am  not  throwing  that  at  you,  only 
you  didn't  treat  me  hardly  right  when  you 
tried  to  get  Louis  Clark's  dog  to  dog  my 
pigs;"  and  appellant  said,  "Now,  that  is 
another  one  yon  have  told;"  and  that  he 
pointed  his  finger  at  appellee  when  he  made 
this  statement;  that  appellant  repeated  for 
the  third  time  the  statement,  "That  is  an- 
other one  you  have  told,"  and  did  tlila  after 
appellee  bad  asked  t  him  not  to  make  that 
statement,  whereupon  be  struck  him,  and  in 
that  connection  he  made  the  statement,  "I 
hit  Mr.  Robertson  because  he  disputed  my 
word."  Appellee  stated  that  appellant  bad 
shaken  his  finger  in  his  face  angrily,  but  he 
admitted  that  appellant  was  more  than 
four  feet  away  when  this  was  done,  and  it 
was  denied  on  appellant's  part  that  he  baa 
shaken  his  finger  at  lilm  at  alL  l%ere  wa» 
other  evidence  corroborating  and  contradict- 
ing these  statements,  and  awellee  admitted 
be  had  pleaded  guilty  to  a  charge  of  as- 
sault and  battery  and  had  been  fined. 

At  the  trial  appellant  testified  to  yatious 
ailments  with  which  he  was  then  afflicted,  all 
of  which  he  attributed  to  the  beating  he  had 
received  at  the  hands  of  appellee,  and  npon 
his  cross-examination  he  was  asked  about 
statements  which  he  had  made  in  regard  to 
these  ailments ;  the  purpose  of  the  questions 
being  to  show  that  he  had  these  afOlctions 
before  bis  difficulty  with  appellee.     Anaoop 
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Other  questions,  he  was  asked  about  a  fight 
he  had  had  something  near,  20  years  prerl- 
ons,  and  be  was  asked  U  he  had  not  stated 
that  he  had  received  certain  injuries  In  that 
dlfBculty.  Appellant  having  denied  that  he 
had  sustained  any  of  the  injuries  of  which 
he  complained  in  any  manner  except  as  the 
result  of  the  assault  upon  him  by  appellee, 
the  court  permitted  appellee  to  introduce 
evidence  tending  to  show  that  appellant  re- 
ceived certain  injuries  as  the  result  of  the 
difficulty  20  years  previous,  and,  further,  that 
he  had  stated  he  was  snfterlng  from  some  of 
these  ailments  prior  to  his  difficulty  with  ap- 
pellee. It  is  insisted  that  these  questions 
were  collateral,  and  that  appellant's  answers 
should  have  concluded  the  inquiry  on  those 
Bobjects. 

Appellant  requested  the  court  to  give  in- 
struction numbered  lA,  which  reads  as  fol- 
lows: 

"The  evidence  la  nndispnted  as  to  the  fact 
that  the  defendant  committed  an  assanlt  and 
battery  upon  the  plaintiff,  and  no  complete  jus- 
tiRcation  therefor  has  been  shown ;  therefore 
yoar  verdict  shoald  be  for  the  plaintiff  Id  such 
amount  as  you  may  find  from  a  preponderance 
of  the  evidence  as  actual  or  compensatory  dam- 
ages suffered  by  him,  under  the  otiier  Instruc- 
tions herein  given.  The  question  of  exemplary 
or  punitive  damages  is  submitted  to  you  under 
the  other  instructions  herein." 

The  court  refused  to  give  this  instmctlon, 
and,  over  appellant's  objection,  gave  instruc- 
tion numbered  5,  which  reads  as  follows: 

"Before  you  would  be  authorized  in  returning 
a  verdict  tor  the  plaintiff  in  any  amount,  you 
should  find  by  a  preponderance  of  the  evidence 
that  the  injury  or  injuries  alleged  were  the  di- 
rect result,  and  were  occasioned  solely  by  the 
blow  or  blows  inflicted  by  the  defendant,  and, 
further,  that  the  defendant  was  not  justified 
under  the  law  as  given  in  the  other  Instructions 
in  this  case  in  striking  plaintiff." 

There  was  a  verdict  and  judgment  for 
appellee,  and  this  appeal  has  been  duly  pros- 
ecuted. 

Campbell  ft  Suits,  of  Newport,  for  appel- 
lant. Dene  H.  Coleman,  of  Batesville,  for 
appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  court  committed 
no  error  in  permitting  the  introduction  of 
evidence  tending  to  contradict  appellant 
about  the  character  and  extent  of  hla  in- 
juries and  ailments  and  the  length  of  time 
he  Iiad  suffered  from  them.  Api)ellant'  was 
undertaking  to  show  that  these  ailments  re- 
sulted from  the  assault  of  appellee  and  was 
asking  compensation  on  that  account,  and  it 
was  therefore  proper  for  appellee  to  offer 
evidence  tending  to  show  that  appellant  suf- 
fered from  these  troubles  prior  to  the  dif- 
ficulty. 

[2]  We  think  the  instruction  lA,  requested 
by  appellant,  should  have  been  given,  and 
that  the  instruction  numbered  6,  given  at 
the  request  of  appellee,  should  have  been 
refused.  The  appellee  offered  no  evidence 
171  S.W.-66 


tending  to  wholly  justify  himself  In  striking 
appellant.  Api)ellee  does  testify  that  appel- 
lant disputed  his  word  and  Inferentlally  ac- 
cused him  of  having  told  a  lie,  and  be  also 
testified  that  appellant  shook  his  finger  at 
him  angrily,  but  he  offered  no  evidence  tend- 
ing to  show  that  appellant  was  about  to  as- 
sault him  and  that  it  was  necessary,  or  ap- 
peared to  be  necessary,  for  appellee  to  strike 
appellant  to  protect  himself  from  bodily 
harm.  Appellee  did  testify  that  be  struck 
appellant  to  prevent  being  assaulted,  but  it 
Is  clear  from  appellee's  own  statement  that 
he  was  really  under  no  such  apprehension, 
and  that  no  attempt  was  being  made  on  ap- 
pellant's part  to  assault  him. 

[3]  We  think  the  fifth  instruction  was 
wrong,  because  it  told  tbe  Jury  that,  before 
they  would  be  authorized  in  returning  a 
verdict  for  tbe  appellant  in  any  amount,  they 
were  required  to  find,  by  a  preponderance  of 
tbe  evidence,  that  the  injuries  alleged  were 
the  direct  result  of,  and  were  occasioned 
solely  by,  tbe  blows  inflicted  by  tbe  defend- 
ant. It  is  undisputed  that  appellant  was 
twice  knocked  down,  and  bled  profusely,  but 
this  instruction  told  the  Jury  that  no  com- 
pensation could  be  awarded  for  that  fact,  un- 
less the  Injuries  and  ailments  of  which  appel- 
lant complained  were  occasioned  thereby.  It 
is  undisputed  that  appellant's  eye  was  badly 
bruised  as  the  result  of  one  of  appellee's 
blows,  and  although  it  may  be  true  that  none 
of  the  serious  ailments  of  which  appellant 
complained  resulted  therefrom,  it  does  not 
follow  on  that  account  that  no  damages  could 
be  awarded.  The  Jury  should  have  been  told 
to  return  a  verdict  for  appellant  In  some  sum, 
and.  In  addition,  should  have  been  given  the 
Instructions  which  were  given  on  the  ques- 
tion of  compensatory  and  punitive  damages. 
The  question  of  whether  appellant  should 
have  recovered  anything  for  punitive  dam- 
ages was,  of  course,  one  for  the  determina- 
tion of*  the  Jury,  as  was  also  the  question  of 
tbe  amount  of  comi)ensatory  damages,  if  the 
Jury  found  that  appellant  was  entitled  to 
anything  more  than  nominal  damages.  But 
certainly  a  man  cannot  knock  another  man 
down,  except  to  defend  himself  from  bodily 
harm,  without  being  liable  for  damages. 

[4]  The  question  of  the  burden  of  proof  as 
to  tbe  Justification  for  the  assault  was  also 
raised,  at  the  trial.  And  upon  that  question 
we  think  the  law  is  that,  It  having  been> 
shown  that  appellee  assaulted  and  beat  the- 
apj)ellant,  the  burden  was  upon  appellee  to- 
show  that  he  was  justified  in  his  action. 
Presumptively  no  man  has  the  right  to  in- 
flict an  act  of  physical  violence  upon  another, 
and,  where  it  is  shown  that  he  has  done  so, 
the  burden  is  upon  him  to  excuse  his  act 
in  so  doing,  unless  the  evidence  which  shows 
the  commission  of  the  assault  also  aho^vs 
facts  which  justify  It. 

For  tbe  errors  indicated,  the  Judgn)ent  wlU' 
be  reversed,  and  tbe  cause  remanded. 
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HATS  ▼.  WILLIAMS.     (No.  21.) 
(Supreme  Court  of  Arkansas.     Nov.  30,  1914.) 

1.  TbIAI     (I     296*)— IMPBOPEB     INSTBUCTION— 

Deobee  of  Pboof — Cdbe  by  Othee  Inbtbuo- 

TION. 

An  instruction  that,  before  plaintiff  could 
recover,  he  was  required  to  "satisfy"  the  minds 
of  the  jury  by  a  "fair"  preponderance  of  the 
evidence  that  his  property  was  destroyed  by 
some  act  of  negligence  on  defendants'  part  as 
alleged,  operating  as  the  proximate  cause  of  the 
destruction,  and,  though  the  jury  might  find  by 
a  preponderance  of  the  evidence  that  defendants 
were  guilty  of  some  one  or  all  of  the  acts  of 
negligence  complained  of,  yet  if  they  were  not 
the  proximate  cause  of  the  loss  plaintiff  could 
not  recover,  while  improper  in  form  in  the  use 
of  the  words  quoted,  was  cured  by  other  in- 
structions plainly  charging  that  the  burden  was 
on  plaintiff  to  establish  bis  right  to  recover  and 
the  extent  thereof  by  a  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §!  705-713,  715,  716,  718;  Dec.  Dig.  § 
296.*] 

2.  Appeal  and  Ebbob  (|  231*)— Rbvikw— In- 
structions—Specific  Objection. 

Plaintiff  could  not  object  on  appeal  to  an 
instruction  requiring  him  to  "satisfy  the  minds 
of  the  jury  by  a  "fair"  preponderance  of  the 
evidence,  where  no  specific  objection  was  made 
to  the  words  quoted  at  the  trial. 

[Ed.  Note. — SV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  1299,  1352;  Dea  Dig.  f 
231.*] 

8.  Negligence   (g  140*)   —  Destruction   of 
Pbopebtt— FiBE— Pboximatb  Cause. 

In  an  action  for  destruction  of  plaintiff's 
property  by  fire,  consuming  the  building  in 
which  ihe  property  was  located,  an  instruction 
that,  if  the  jury  found  defendants  guilty  of  the 
negligence  complained  of,  plaintiff,  to  recover, 
must  go  farther  and  show  that  there  was  a  di- 
rect connection  between  such  negligence  and  the 
injury  complained  of,  which  must  be  something 
more  than  one  of  a  series  of  antecedent  events 
without  which  the  injury  would  not  have  hap- 
pened, and  if,  subsequent  to  the  original  act  of 
negligence,  a  new  cause  had  intervened,  of  itself 
sufficient  to  cause  the  injury,  the  original  act 
was  too  remote  and  would  not  amount  to  a 
cause  of  action,  was  not '  improper  as  a  sub- 
mission of  the  issue  of  proximate  causp. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  378-381;  Dec.  Dig.  f  140.*] 

Appeal  from  Circuit  Court,  Washington 
County;    J.  S.  Maples,  Judge. 

Action  by  N.  B.  Hays  against  J.  M.  Wil- 
liams, trustee,  etc.  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

Appellees  were  the  owners  of  a  three- 
story  brick  veneered  building  In  the  city  of 
FayetteviUe  which  was  destroyed  by  Are  on 
the  10th  day  of  January,  1914.  The  first 
itory  was  used  for  business  houses,  the  sec- 
ond for  offices,  and  the  third  as  a  hall  or 
iodgeroom.  Appellant  had  his  law  offices 
In  the  second  story  thereof,  and  brings  this 
suit  for  damages  for  the  destruction  of  his 
library  and  office  furniture  in  the  Are. 

The  complaint  alleges  that  the  only  en- 
trance to  the  second  floor  of  the  building  was 
from  the  south  on  Center  street  by  a  flight 
of  steps,  and  the  only  entrance  to  the  third 


floor  was  by  a  stairway  leading  from  the 
second;  that  a^  the  time  of  the  fire  there 
were  several  vacant  rooms  on  the  second 
floor,  and  that  the  defendants  had  control  of 
the  stairway,  hall,  toUet,  and  vacant  rooms; 
that  they  negligently  allowed  and  permitted 
inflammable  and  combustible  material  to  ac- 
cumulate in  the  parts  of  the  building  in 
their  possession  and  control,  negligently  left 
the  doors  thereto  nnlocked  and  unfastened 
day  and  night,  and  permitted  the  public  the 
use  thereof  both  day  and  night,  and  by  the 
concurring  negligence  of  appellees  and  some 
one  in  their  building,  because  of  their  negli- 
gence, inflammable  material  was  set  on  Are 
and  the  building  and  property  of  plaiiitifl 
destroyed.  The  second  paragraph  of  the 
complaint  alleges  that  at  the  time  he  rented 
his  office  some  of  the  tenants  in  said  build- 
ing were  gamblers  and  known  to  be  such  by 
the  defendants,  or  could  by  the  exercise  of 
ordinary  care  on  their  part  have  been  known 
by  them,  and  that  after  he  became  a  tenant 
they  rented  rooms  to  others  known  to  be 
gamblers  and  put  them  in  the  building ;  that 
the  gambling  and  immoral  and  criminal  class- 
es of  the  city  through  the  negligence  of  defend- 
ant had  access  to  all  parts  of  the  building  in 
the  possession  and  under  the  control  of  de- 
fendants, and  that  they  met  therein  and  fre- 
quented said  parts  of  the  building ;  that  the 
presence  of  the  idle,  immoral,  and  gambling 
classes  in  said  building,  and  the  inflammable 
material  permitted  to  accumulate,  constitut- 
ed a  nuisance  by  reason  of  which  nuisance 
and  the  negligence  of  the  defendants,  and 
the  concurring  negligence  of  those  in  the 
building  by  their  negligence,  the  inflammable 
material  was  set  on  flre  and  the  building  de- 
stroyed and  plaintiff's  property.  In  the  ttiird 
paragraph  it  is  alleged  that  the  plaintiff  was 
an  entire  stranger  and  had  no  knowledge  of 
the  reputation  of  the  building  or  of  the  ten- 
ants therein;  tliat  he  believed  the  building 
was  a  brick  building  when  he  rented  offices, 
when  in  fact  it  was  only  veneered  with 
brick;  that  be  was  ignorant  of  the  uses  to 
which  some  of  the  offices  were  put,  and  the 
use  and  management  of  the  building  by  de- 
fendants; tliat  all  these  facts  were  known 
to  the  defendants,  and  it  was  their  duty  to 
disclose  them  io  plaintiff,  but  they  negli- 
gently concealed  them  from  plaintiff,  there- 
by misleading  and  deceiving  him;  that  the 
construction  of,  the  presence  of  the  gambling 
and  Immoral  classes  In,  said  building,  and 
the  uses  to  wliich  portions  thereof  were  put, 
together  with  the  manner  in  which  it  was 
kept  and  controlled,  were  all  latent  detects 
and  dangers  of  which  plaintiff  was  ignorant, 
and  could  not  by  the  exercise  of  ordinary 
care  have  discovered;  and  that  by  reason 
of  such  latent  defects  and  dangers,  together 
with  the  concurring  and  contlautng  negli- 
gence of  the  defendants,  the  building  and 
plaintiff's  property  were  destroyed  by  flre. 


•For  other  cases  ue  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  ft  Rop'r  Index** 
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The  defendants  admitted  that  they  were 
the  owners  of  the  building;  that  it  was 
three  stories;  that  the  first  floor  was  used 
as  business  hooses,  the  second  as  offices,  and 
the  thtrd  as  a  hall  and  lodgeroom ;  tliat 
it  was  veneered  with  brick;  and  that  plain- 
tiff rented  an  office  therein  and  occupied  it 
from  about  September  1,  1913,  until  it  was 
destroyed  by  flr&  They  denied  that  they 
represented  that  the  building  was  a  brick 
building  and  each  and  every  allegation  of 
negligence  charged,  and  alleged  that  if  the 
character  of  the  tenants,  the  condition  of 
the  rooms,  stairways,  toilet,  hall,  and  doora 
of  the  building,  and  the  accumulation  and 
existence  of  dt^brls,  trash,  and  other  inflam- 
mable substances  were  and  did  exist  as  al- 
leged by.  plaintiff,  the  same  was  unknown  to 
the  defendants,  and  that  plaintiff  continued 
to  occupy  the  building  without  objection  or 
complaint  to  them  of  such  conditions  until 
It  was  destroyed  by  fire. 

It  appears  from  the  testimony  that  the 
fire  originated  in  what  was  called  the  "broom- 
room"  on  the  second  floor  of  the  building, 
the  door  of  which  was  across  the  ball  from 
the  head  of  the  stairway.  In  this  room  was 
some  old  lumber  and  some  half  empty 
paint  buckets  and  brushes,  old  papers,  and 
filing  cases,  some  of  which  belonged  to  plain- 
tiff, and  quite  a  lot  of  other  stuff  designated 
as  Junk  by  the  witnesses.  The  brooms  used 
In  cleaning  the  building  were  also  kept  in 
this  room,  the  door  of  which  was  fastened 
by  an  ordinary  knob  lock  on  the  inside  from 
which  the  knob  had  been  removed,  leaving 
a  square  hole  through  the  door  which  was 
closed  and  locked  by  the  pulling  of  It  to.  A 
square  stick  for  opening  it,  by  inserting  in 
this  hole  and  turning  as  a  knob  would  have 
teen  turned,  was  kept  over  the  door  for  the 
use  of  those  having  a  right  to  enter  therein. 
There  were  also  some  papers  and  other  In- 
flammable material  in  a  closet  or  room  un- 
der the  stairway  which  was  kept  fastened. 
The  testimony  on  plaintiff's  part  tends  to 
show  that  the  door  to  the  broomroom  was 
frequently  left  open ;  that  the  public  had  un- 
restricted access  to  it  and  the  hallways,  stali^ 
ways,  and  toilet  day  and  night;  that  the 
door  to  the  stairway  leading  to  the  third 
floor  or  lodgeroom  was  frequently  unfas: 
tened  and  open ;  and  that  the  idle,  immoral, 
and  criminal  classes  of  the  city  resorted 
thereto  for  gambling  and  other  Immoral 
purposes. 

A  specific  Instance  of  gambling  in  certain 
rooms  on  the  second  floor  occupied  by  ten- 
ants as  bedrooms  was  shown,  also  that  cer- 
tain women  not  the  wives  of  the  tenants 
had  visited  the  room  of  one  or  two  of  them 
on  at  least  one  occasion  when  the  caretaker 
or  custodian  of  the  buUdiug  discovered  them 
there  upou  returning  from  a  flshlng  trip  late 
at  night.  Appellant  testified  that  he  thought 
the  building  was  a  brl(!k  building,  and  did 
not  learn  it  was  only  veneered  with  brick 
until  after  the  fire.    On  the  part  of  appel- 


lees, the  agent  in  charge  of  renting  the 
building  denied  having  represented  that  It 
was  a  brick  building  and  any  knowledge  or 
information  that  it  was  frequented  by  the 
gambling  and  Immoral  classes  of  the  city. 
He  also,  upon  Information  that  a  certain  man 
having  the  reputation  of  "a  rounder  and 
gambler"  was  sleeping  in  one  of  the  rooms 
that  had  not  been  rented  to  him,  caused  him 
to  vacate  it  Several  peace  officers,  the  chief 
of  police,  the  night  watchman,  and  a  deputy 
sheriff,  testified  that  the  building  had  no 
reputation  as  being  used  for  gambling  or 
Immoral  purposes  or  being  frequented  by 
that  class  of  people ;  that  they  did  not  know 
of  It  being  used  for  any  such  purpose;  and 
it  was  also  shown  that,  upon  the  report  of 
the  caretaker  that  the  door  leading  into  the 
lodge  hall  had  been  broken  open,  appellees 
had  purchased  and  had  put  on  a  new  Yale 
lock,  that  it  could  be  fastened  and  they 
might  know  who  had  the  keys  thereto ;  that 
this  was  done  every  time  any  complaint  was 
made  or  they  had  any  knowledge  that  the 
door  had  been  broken  open  or  could  not  be 
fastened.  On  the  night  of  the  fire  the  chief 
of  the  fire  department,  who  first  reached  the 
scene,  testified  that  the  door  to  the  Junk 
room  where  the  fire  originated  was  closed 
and  fastened,  that  he  could  not  open  It, 
though  he  pushed  against  it  strongly  with 
his  shoulder.  The  statement  of  the  fireman 
with  him  was  not  definite  as  to  whether  the 
door  was  open  or  closed.  The  door  to  the 
stairway  to  the  third  floor  was  so  securely 
fastened  that  It  took  two  or  three  men  to 
break  It  down. 

Among  others,  the  court  gave  the  following 
Instructions  to  the  jury  over  appellant's  ob- 
jection: 

"No.  2.  I  charge  you  that,  before  plaintiff 
would  be  entitled  to  a  verdict  at  your  bands, 
he  must  satisfy  your  minds  by  a  fair  preponder- 
ance of  the  evidence  that  his  property  was  de- 
stroyed by  some  act  of  negligence  on  part  of  the 
defendants,  as  alleged  in  bis  complaint,  operat- 
ing as  the  proximate  cause  of  the  destruction 
of  his  property;  and,  although  you  may  find  by 
a  preponderance  of  the  evidence  that  the  de- 
fendants were  guilty  of  some  one  or  all  of  the 
acts  of  negligence  complained  of,  yet,  if  tbey 
were  not  the  proximate  cause  of  the  loss  of  the 
plaintifTs  property,  he  would  not  be  entitled  to 
a  verdict  against  the  defendants." 

"No.  9.  If  you  find  that  the  defendants  are 
guilty  of  the  acts  of  negligence  complained  of, 
then,  before  you  would  be  justified  in  finding 
a  verdict  for  the  plaintiff,  yon  must  go  further 
and  find  from  the  evidence  that  there  was  a  di- 
rect connection  between  such  acts  of  negligence 
and  the  injury  complained  of ;  and  such  connec- 
tion must  be  something  more  than  one  of  a  series 
of  antecedent  events  without  which  the  injury 
would  not  have  happened.  If  subsequent  to 
an  original  act  of  negligence  a  new  cause  had 
intervened,  of  itself  sufficient  to  stand  as  the 
cause  of  the  injury,  the  original  act  of  negli- 
gence is  too  remote  and  will  not  amount  to  a 
cause  of  action. 

"No.  10.  If  you  find  from  a  preponderance  of 
the  evidence  that  the  defendants  knowingly  and 
negligently,  by  themselves  or  either  of  them,  or 
by  their  agent,  by  any  of  the  means  alleged  in 
plaintiff's  complaint,  negligently  contributed  to 
and   caused   the  injury  complained  of   by   the 
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plaintiff,  then  you  will  find  for  the  plaintiff  in 
such  sum  as  in  your  judgment  will  fairly  com- 
pensate him  for  the  injury  snstained." 

The  Jury  returned  a  verdict  in  favor  of 
the  owners  of  the  buUdlng,  and  from  it  ap- 
pellant brings  this  appeal. 

Jno.  W.  Grabiel,  of  Fayettevllle,  for  ap- 
pellant Walker  &  Walker,  of  Fayettevllle, 
for  appellees. 

KIBBY,  J.  (after  stating  the'  facts  as 
above).  There  are  many  alleged  errors  com- 
plained of  in  the  voluminous  brief  of  appel- 
lant which  we  do  not  find  it  necessary  to  dis- 
cuss. 

[1]  Instruction  numbered  2  is  not  in  cor- 
rect form  and  is  open  to  some  of  the  criticism 
directed  against  it  by  the  appellant,  and,  if 
it  was  the  only  Instruction  upon  the  point, 
would  call  for  a  reversal  of  the  case. 

A  plaintiff  is  entitled  to  recover  upon  mak- 
ing out  his  case  by  a  preponderance  of  the 
testimony,  and,  when  the  Jury  find  that  the 
issue  has  been  established  by  a  preponder- 
ance of  the  testimony,  that  is  all  that  is  re- 
quired, and  it  should  be  so  Instructed.  In 
Sblnn  V.  Tucker,  37  Ark.  589,  the  court  said: 

"Civil  verdicts  should  be  giveil  on  preponder- 
ance alone  for  the  party  whose  evidence,  con- 
sidered altogether,  ontweighs  that  of  the  other 
as  to  the  fact  in  isAie;  or  against  the  one  hav- 
ing the  onus,  if,  on  the  whole,  the  weight  seems 
balanced." 

In  Railway  v.  Canman,  52  Ark.  523,  18  S. 
W.  281,  the  court  said: 

"More  appropriate  words,  however,  and  words 
adapted  to  express  the  idea  intended,  should 
have  been  used  instead  of  the  word  'satisfy.' 
In  order  to  overcome  the  presumption  of  negli- 
gence, it  was  not  necessary  for  the  defendant  to 
introduce  evidence  sufficient  to  convince  the 
jury,  beyond  a  reasonable  doubt,  that  it  had 
not  been  negligent.  'It  is  never  necessary,'  says 
the  court  in  Shinn  v.  Tucker,  37  Ark.  589, 
'in  a  civil  case  that  a  jury  should  be  satisfied 
of  the  truth  of  their  verdict,  in  the  sense  of  rest- 
ing upon  it,  confidently.'  " 

[2]  The  court  charg^ed,  however,  in  the  be- 
ginning of  Instruction  No.  4  for  appellees, 
"If  you  should  fail  to  find  by  a  preponder- 
ance of  the  evidence,"  etc.,  and  in  the  latter 
half  of  instruction  No.  8:  'fThe  burden  is 
upon  the  plaintiff  to  establish  his  right  to  re- 
covery and  the  extent  thereof,  by  a  prepon- 
derance of  the  evidence.  If  the  evidence  pre- 
ponderates in  fkvor  of  the  plaintiff,  yon  will 
find  for  the  plaintiff.  If  the  evidence  pre- 
ponderates in  favor  of  the  defendants,  you 
will  find  for  the  defendants.  If  the  evidence 
does  not  preponderate  in  favor  of  either  the 
plaintiff  or  defendants,  but  equally  balances 
between  them,  your  verdict  should  be  for  the 
defendants;"  and  on  its  own  motion  gave 
instruction  No.  10,  already  set  out,  beginning, 
"If  you  find  from  a  preponderance  of  the 
testimony" — all  of  which  unmistakably  shows 
that  the  court  understood  the  law,  and  in- 
tended to  tell  the  Jury  only  that  the  plaintiff 
was  required  to  establish  his  cause  by  a  pre- 
ponderance of  the  testimony  and  entitled  to 
recover  upon  doing  so.    The  instmction  Itself 


indicates  this  in  the  latter  part,  aajlag,  "And 
although  you  may  find  by  a  prepcmderance 
of  the  evidence  that  the  defendants  were 
guUty  of  some  one  or  all  of  the  acts  of  neg- 
ligence complained  of,  etc.,  'yet  if  they  were 
not  the  proximate  cause,'"  etc.  The  court 
would  doubtless  have  caused  the  objectiona- 
ble words  "satisfy"  and  "fair"  to  be  elimi- 
nated from  this  instruction  if  a  specific  ob- 
jection bad  been  made  tliereto,  and,  It  not 
having  been  made  then,  It  cannot  be  availed 
of  here.  Railway  t.  Sparks,  81  Ark.  187,  99 
S.  W.  78. 

[8]  Instruction  No.  9  Is  complained  <rf  be- 
caose  it  told  the  Jury  that  if  they  found  the 
defendants  guilty  of  the  negligence  complain- 
ed of,  before  they  would  be  Justified  in  find- 
ing a  verdict  for  plaintiff,  "they  must  go 
further  and  find  from  the  evidenoe  that 
there  was  a  direct  connection  between  snch 
acts  of  negligence  and  the  injury  omnplaln- 
ed  of,  and  such  connection  must  be  something 
more  than  one  of  a  series  of  antecedent 
events  without  which  the  injury  would  not 
have  happened ;  if  subsequent  to  an  original 
act  of  negligence  a  new  cause  has  Intervened, 
of  Itself  sufficient  to  stand  as  the  cause  of 
the  Injury,  the  original  act  of  negligence  is 
too  remote  and  will  not  amount  to  a  cause  of 
action." 

In  Pittsburg  Reduction  Co.  v.  Horton,  87 
Ark.  579,  113  S.  W.  648,  18  L.  R.  A.  (N.  8.) 
905,  In  discussing  the  proximate  cause  of 
the  injury  the  court  said: 

"As  was  said  by  this  court  in  Martin  v.  Rail- 
way, 66  Ark.  510  [19  S.  W.  314],  later  approved 
in  James  v.  James,  58  Ark.  167  [23  S.  W. 
1099],  there  must  be  a  direct  connection  be- 
tween the  neglect  of  the  defendant  and  the  in- 
jury. That  its  connection  must  be  sometiilng 
more  than  one  of  a  series  of  antecedent  events 
without  which  the  injury  would  not  have  hap- 
pened." 

And  continuing: 

"It  is  a  well-settled  general  rule  that  if,  sab- 
sequent  to  the  original  negligent  act,  a  new 
cause  has  intervened,  qf  itself  sufficient  to 
stand  as  the  canse  of  the  injury,  the  original 
negligence  is  too  remote." 

Thompson  on  Negligence,  supplement  to 
section  48,  says: 

"The  'proximate  cause'  is  not  necessarily  the 
one  nearest  to  the  event,  but  the  primary  cause 
may  be  the  one  proximately  responsible  for  the 
result,  although  it  may  operate  through  one  or 
more  successive  instruments.  If  the  primary 
cause  was  so  linked  and  bound  to  the  events 
succeeding  it  that  altogether  they  create  and 
become  one  continuous  whole — the  one  event 
so  operating  upon  the  others  as  to  tie  the  re- 
sult to  the  primary  cause— the  latter  will  be 
the  proximate  cause." 

In  Pulaski  Gas  &  iLlght  Co.  t.  McGlintock, 
97  Ark.  684,  134  8.  W.  1192,  32  Ii.  B.  A.  (N. 
8.)  825,  the  court  said: 

"The  primary  cause  may  be  the  proximate 
cause  of  disaster,  though  it  may  operate  through 
successive  instruments." 

And  quoting  from  £«Uway  t.  Kellogg,  94 
U.  S.  476  [24  U  Ed.  256]: 

"But  if  is  generally  hdd  that,  in  order  to 
warrant  a  finding  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  is  the  proxi- 
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mate  cause  of  an  injaryt  it  miut  appear  that 
the  injury  was  the  natural  and  probable  conae- 
quence  of  the  negliKonce  or  wrongful  act,  and 
that  it  ought  to  hare  been  foreseen  in  the  light 
of  the  attending  circumstances." 

This  instruction  does  not  say,  and  of  course 
cannot  mean,  that  the  negligence  was  re- 
quired to  be  a  direct  cause  of  the  lire,  nor 
the  one  nearest  in  time  to  it,  but  only  that 
it  was  so  linked  and  bound  to  the  events 
succeeding  it,  so  directly  connected  that  al- 
together they  create  and  become  one  continu- 
ous whole;  the  one  event  so  operating  upon 
the  others  as  to  tie  the  result  to  the  primary 
cause  making  it  appear  that  the  Injury  was 
the  natural  and  probable  consequence  of  tbe 
negligence  alleged. 

Instruction  No.  10  is  not  open  to  the  ob- 
jection made  against  It  by  plaintiff,  and  the 
word  "knowingly"  would  doubtless  have 
been  eliminated  If  specific  objection  had  been 
made.  It  was  only  the  court's  intention  to 
say  that  if  the  things  done  complained  of  as 
negligence  were  known  to  defendants  or  their 
agent,  or  by  the  exercise  of  ordinary  care 
could  have  been  known,  that  they  were  liable. 
A  specific  objection  should  have  been  made 
to  avail  of  the  error  if  one  had  been  commit- 
ted. 

The  question  of  the  negligence  of  appellees 
in  the  control  and  possession  of  the  office 
building  destroyed  by  fire  In  which  appel- 
lant's loss  occurred  was  submitted  to  the 
Jury  upon  Instructions  fairly  presenting  the 
issues  and  they  have  found  in  favor  of  apipel- 
lees. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  affirmed. 


CUNNINGHAM  v.   STATE.     (No.  20.) 
(Supreme  Court  of  Arkansas.     Nov.  30,  lOli.) 

1.  Barks  and  Barkins  ({  84*)— BANKxaa— 
Offenses  —  Irsolvenot  —  Acckptance  ov 
Deposits— "Dbatt." 

The  word  "draft,"  as  used  in  Kirby's  Dig.  { 
1814,  providing  that  no  bank  shall  accept  or 
receive  on  deposit  any  money,  bills,  or  drafts 
circulating  as  money  or  currency,  when  the 
bank  is  insolvent,  and  making  a  violation  there- 
of a  felony,  includes  checks  and  other  orders 
drawn  for  the  payment  of  money. 

[Ed.  Note.— For  otiier  cases,  see  Banks  and 
Banking,  Ont  Dig.  fi  210,  211;  Dec.  Dig.  | 
84.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Draft.] 

2.  Banks  and  Banking  (|84*)— Insolvency 
— Offenses— Receipt  of  Deposit. 

Where  tbe  cashier  of  a  bank,  with  knowl- 
edge of  the  bank's  insolvency,  received  a  check 
drawn  on  the  bank  and  payable  to  a  depositor, 
whereupon  he  charged  the  check  to  the  drawer's 
account  and  credited  the  depositor  with  tbe 
amount  thereof,  such  transaction  constituted 
the  receipt  of  a  draft  on  deposit  with  knowledge 
of  the  bank's  insolvency,  prohibited  by  Kirby's 
Dig.  {  1814,  though  no  new  money  came  into 
the  bank  pursuant  to  such  transaction. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  210,  211 ;    Dec.  Dig.  i 


3.  Banks  and  BAinaNS  (|  85*>— Ikboltbrct 

—  Offenses  —  Rkceift  of  Deposit  —  Evi- 
dence. 

in  a  prosecution  of  the  cashier  of  a  bank 
for  receiving  a  deposit  on  July  1,  1012,  with 
knowledge  that  the  bank  was  insolvent,  evi- 
dence as  to  loans  made  by  the  bank  to  the  cash- 
ier's brother  within  a  month,  together  with  the 
amount  of  money  in  the  bank  when  it  passed 
into  the  hands  of  a  receiver,  was  admissible  on 
the  question  of  the  insolvency  of  the  bank  at 
the  time  the  deposit  was  received. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fg  212,  214-217 ;  Dec  Dig. 
|85.») 

4.  CBiinRAi.  Law  (|  1187*)— Ikvitbd  B^uto*— 

BlIUNOS  ON   BVIDBNOB. 

Where  certain  evidence  with  reference  to 
a  memorandum  attached  to  a  note  was  given 
by  a  witness  in  response  to  a  question  asked 
by  defendant's  attorney,  error  in  permitting  it 
to  stand,  if  any,  was  invited,  and  defendant 
could  not  assert  error  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8007-8010;  Dec.  Dig.  | 
1137.*] 

6.  Banks  and  Barkiro  (|  86*)— Insolvency 

—  OiTBRBBS  —  Beceift  of  Difosit — Ovkb- 

DBAFT. 

In  a  prosecution  of  a  bank  cashier  for  re- 
ceiving a  deposit  with  knowledge  of  the  bank's 
insolvency,  evidence  that  the  cashier's  account 
was  short  was  admissible  on  the  issue  whether 
the  bank  was  solvent  or  insolvent  at  the  time 
the  deposit  was  made. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  212,  214-217 ;  Dec.  Dig. 
8  85.*] 

0.  Banks  ard  Bankiro  (|  85*)— Irsolverot 

—  Offenses  —  Bxcbift  of  Deposit  —  Evi- 
dence. 

In  a  prosecution  of  a  bank  cashier  for  re- 
ceiving a  deposit  with  knowledge  that  the  bank 
was  insolvent,  it  also  appearing  that  defendant's  . 
father  and  brother  were  largely  indebted  to  the 
bank  for  loans  made  to  them,  evidence  of  the 
bank's  receiver,  that  he  had  talked  with  them, 
and  that  they  had  admitted  that  tjieir  home  was 
mortgaged,  and  that  he  had  investigated  their 
solvency  and  found  them  insolvent,  was  admis- 
sible, as  bearing  on  the  insolvency  of  the  bank 
at  the  time  the  deposit  was  received. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  i|  212,  214-217;  Dec.  Dig. 
i  86.*] 

Appeal  from  Circuit  Court,  Scott  Conn^; 
Daniel  Hon,  Judg& 

W.  R.  Cunningham  was  convicted  of  re- 
ceiving money  in  a  bank  for  the  credit  of  a 
depositor  with  knowledge  that  the  bank  was 
insolvent,  and  he  appeals.    Affljrmed. 

W.  R.  Cunningham  was  Indicted  for  the 
offense  of  receiving  money  In  a  bank  for  the 
credit  of  a  depositor  with  the  knowledge  that 
the  bank  was  insolvent,  contrary  to  section 
1814  of  Kirby's  Digest 

The  facts  are  as  follows:  Some  time  in 
the  early  part  of  the  year  1911,  I.  H.  Cun- 
ningham, brother  of  the  defendant,  approach- 
ed R.  A.  McEacbIn,  cashier  of  the  Bank  of 
Midland,  for  the  purpose  of  buying  the  bank. 
No  agreement  was  reached  on  that  date. 
The  defendant  was  not  present  I.  H.  Cun- 
ningham, in  company  with  his  brother,  tbe 
defendant,  on  tbe  14th  day  of  May,  again 
approached  the  cashier  of  the  bank  for  the 
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purpose  of  bns^ng  it  The  bank  was  or- 
ganized with  an  authorized  capital  of  $10,000, 
of  which  93,312.50  had  been  paid.  McEachin 
had  been  cashier  of  the  bank  for  about  four 
years,  and  during  that  time  the  bank  had  not 
made  a  profit,  but  bad  lost  about  $1,S00. 
The  bank  bad  on  hand  $13;200  in  cash  and 
in  exchange  on  other  banks.  Tills  was  mon- 
ey which  had  been  deposited  in  the  bank.  At 
that  time  the  cashier  of  the  bank  explained 
fully  to  I.  H.  Cunningham  the  condition  of 
the  bank.  Including  its  assets  and  liabilities, 
and  the  defendant  was  present  during  that 
conversation. 

McKachln  had  purchased  his  stock  in 
the  t>ank  from  Bache  &  Denman,  former 
owners  of  it,  bat  had  not  paid  for  It,  and 
the  stock  bad  not  been  Issued  to  him.  That 
was  also  explained  to  Cunningham.  Cun- 
ningham bought  the  stock  of  the  cashier  and 
of  one  Qulnley  at  73  cents  on  the  dollar. 
He  paid  the  cashier  $1,800  for  his  stock  and 
Qulnley  the  sum  of  $475.  The  amount  which 
they  received  for  their  stock  was  deposited  in 
the  bank  to  be  paid  to  Bache  &  Denman, 
with  the  onderstanding  that  Bache  &  Den- 
man would  then  transfer  the  stock  to  Cun- 
ningham. Cunningham  took  charge  of  the 
bank  as  soon  as  the  sale  was  made.  The 
defendant  became  cashier.  The  defendant 
continued  as  cashier  of  the  bank  until  the 
22d  day  of  July,  at  which  time  he  became 
sick  and  did  not  thereafter  have  charge  of 
the  bank.  On  the  6th  day  of  August,  1912, 
the  bank  closed  Its  doors,  and  a  receiver 
was  appointed  for  it.  An  examination  of 
the  books  of  the  bank  was  made,  and  the 
evidence  shows  that  the  books  showing  the 
daily  balances  and  the  condition  of  the  bank 
were  lost  after  they  had  been  examined  by 
the  receiver.  On  May  15,  1912,  I.  H.  Cun- 
ningham borrowed  from  the  bank  $5,000. 
No  note  was  taken  therefor,  but  a  memoran- 
dum was  made  showing  that  amount  of 
money  had  been  given  to  him.  Among  the 
notes  found  in  the  bank  after  It  became  in- 
solvent were  the  following: 
Gertrude  and   I.  H.  Cunningham,  May 

25.  due  six  months  after  date $   350 

P.  W.  Canninciham,  June  30,  due  Jan- 
nary  1.  1913 600 

T.    H.   Cunningham,   Angust  5,  dne  on 

demand  3,000 

I.  H.  Cunningham,  June  20,  due  Jan- 
nary  1,  1913 1,000 

I.  H.  Cunningham,  June  S,  due  Decern- 

ber  5.  1912 1,000 

I.  H.   Cunnineham,  June  20,  due  Jan- 
uary 1.  1913 2,000 

P.  W.  Cunningham,  July  2,  dne  on  de- 
mand          950 

I.  H.  Cunningham,  August  12,  30  days 
after  date 1,084 

The  boc&s  also  showed  that  $3,000  was 
borrowed  from  the  bank  at  Ft  Smith  and 
$4,800  in  notes  was  put  up  as  collateral 
to  secure  the  loan. 

On  the  1st  day  of  July,  1912,  James  A.' 
Harris,  treasurer  of  Sebastian  county,  receiv- 
ed a  check  on  the  Bank  of  Midland  from  T. 
A.  Norrls,  as  collector  of  Sebastian  county 


for  $1,437.51.  He  mailed  the  check  to  the 
bank  and  they  sent  him  a  recdpt  for  It  sign- 
ed by  W.  R.  Cunningham,  cashier.  Mr.  Nor- 
rls had  more  than  that  amount  of  money  to 
his  credit  In  the  bank,  and  the  defendant 
when  be  received  the  check,  placed  it  to  the 
credit  of  Mr.  Harris  and  charged  it  to  the 
account  of  Mr.  Norris.  After  the  bank  went 
into  the  hands  of  the  receiver,  and  an  In- 
ventory was  made,  it  appears  that  tlie  bank 
had  the  notes  of  the  Cunninghams  to  the 
amount  of  more  than  $9,800.  There  was 
also  $1,000  or  $1,100  in  other  notes  in  the 
bank  which  were  practically  worthless,  the 
receiver  being  able  to  collect  only  about  $250 
of  the  amount  The  cash  on  hand  was 
$10.87.  There  was  a  typewriter  worth  $50 
and  a  bank  safe  worth  $125.  The  desk  and 
bank  furniture  were  valued  at  $125.  There 
was  an  adding  machine  worth  $26  and  a 
printing  outfit  carried  on  the  books  of  the 
bank  at  $400,  which  was  worth  $50.  Other 
notes  were  also  deposited  in  two  other  banks 
as  collateral  security,  and  the  value  of  these 
notes  was  very  little  more  than  sufflclent  to 
pay  off  the  Indebtedness  for  which  they  were 
put  up  as  security. 

An  examination  of  the  affairs  of  the  bank 
also  showed  that  the  cashier  was  short  more 
than  a  thousand  dollars,  and  that  I.  H.  Cun- 
ningham signed  a  note  for  that  amount 
The  receiver  investigated  the  solvency  of  I. 
H.  Cunningham  and  the  latter  told  the  re- 
ceiver that  he  had  no  property  and  that 
there  was  a  mortgage  on  his  home. 

P.  W.  OunninglTam  was  the  father  of  I.  H. 
Cimnlngham  and  the  defendant  He  also 
stated  to  the  receiver  that  there  was  a  mort- 
gage on  his  home.  1^  receiver  also  talked 
with  other  parties  and  made  an  investiga- 
tion of  the  solvency  of  the  Cunninghams 
and  found  that  they  were  Insolvent 

Ttoe  defendant  testified  in  his  own  be- 
half and  said  that  on  the  Ist  day  of  July, 
1912,  he  received  through  the  mail  from 
James  A.  Harris  a  clieck  for  $1,437.51,  sign- 
ed by  T.  A.  Norris,  tax  collector,  that  Mr.  Nor- 
rls had  more  than  that  amount  of  money 
in  the  bank  at  the  time,  and  that  when  he 
received  the  check  he  placed  It  to  the  credit 
of  Mr.  Harris  and  charged  It  to  the  account 
of  Mr.  Norris.  He  further  testified  that  he 
had  no  Interest  in  the  note,  and  that  the 
loans  to  his  brother  and  father  were  made 
at  the  Instance  of  I.  H.  Cunningham ;  that  he 
took  sick  («  July  22d  and  was  not  at  the 
bank  after  that  date;  that  so  far  as  he 
knew,  the  bank  was  in  good  condition  on 
the  1st  day  of  July,  1912,  and  that  there  was 
more  money  on  hand  at  that  time,  by  sev- 
eral thousand  dollars,  than  there  was  when 
he  went  Into  the  bank ;  that  he  kept  a  book 
of  dally  balances  In  which  he  entered  up  the 
checks,  deposits,  and  capital  stock;  that  the 
object  In  keeping  the  book  of  daily  balances 
was  to  show  the  condition  of  the  bank  each 
night;  that  he  does  not  know  where  the 
book  is  now,  but  that  it  was  at  the  bank 
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when  he  became  dck.    Other  facts  will  be 
referred  to  In  the  opinion. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Gen.,  and 
Jno.  P.  Streepey,  Aast  Atty.  Gen.,  for  the 
State. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  was  indicted  un- 
der section  1814  of  Kirby's  Digest,  which  is 
as  follows: 

"No  bank  shall  accept  or  receive  on  deposit, 
with  or  without  interest,  any  money,  bank  billa 
or  notes,  or  United  States  treasury  notes, 
*  •  *  bills  or  drafts,  circulating  as  money, 
or  corrency,  when  such  bank  is  insolvent;  and 
any  officer,  director,  cashier,  manager,  member, 
party  or  managing  party  of  any  bank  who 
shall  knowingly  violate  the  provisions  of  this 
section,  or  be  accessory  to,  or  permit  or  con- 
nive at  the  receiving  or  accepting  on  deposit  of 
any  such  deposit,  shall  be*guil^  of  a  felony, 
and  upon  conviction  thereof  shall  be  imprisoned 
in  the  state  penitentiary  not  less  than  three 
years  and  not  more  than  five  years." 

Statutes  have  been  enacted  In  a  number  of 
states  making  it  a  crime  to  receive  deposits 
Into  a  bank  if  it  is  known  by  the  officer  re- 
ceiving the  deposits  that  tlie  bank  is  in  an 
Insolvent  condition.  The  purpose  of  these 
statutes  is  not  only  to  protect  innocent  de- 
positors, but  to  deter  bank  officials  from  so 
conducting  the  business  of  the  bank  as  to 
endanger  its  solvency.  Third  Ruling  Case 
Law,  §  117,  p.  490. 

The  word  "draft,"  as  used  In  the  section 
of  the  statute  above  quoted,  is  a  general 
term  and  Includes  checks  as  well  as  other 
orders  drawn  for  the  payment  of  money. 
State  V.  Warner,  60  Kan.  94,  55  Pae.  842. 

[2]  When  the  cashier  in  the  Instant  case 
received  the  check  he  charged  the  account  of 
Norris  with  the  amount  of  the  check  and 
credited  Harris  with  the  amount  thereof.  It 
is  claimed  by  counsel  for  the  defendant  that 
because  no  new  money  came  into  the  bank 
that  there  was  no  violation  of  the  statute. 
The  money  was  In  the  bank,  or  was  supposed 
to  be  there,  and  the  transaction  was  consid- 
ered and  treated  as  though  the  cashier  had 
actually  paid  over  the  money  to  Harris,  and 
that  Harris  had  immediately  redeposlted  it 
in  the  same  bank.  The  transactlOD  was  not 
essentially  different  from  what  it  would  have 
been  had  the  whole  amount  of  the  check  been 
received  from  other  sources  and  then  depos- 
ited In  the  bank.  State  v.  Shove,  96  Wis.  1, 
70  N.  W.  812,  37  L.  R.  A.  142,  65  Am.  St. 
Rep.  17. 

In  Third  RuUng  Case  Law,  |  123,  p.  406, 
the  author  says: 

"The  deposit  need  not  be  a  deposit  of  money, 
and  although  a  portion  of  the  money  for  which 
the  certificate  of  deposit  is  issued  by  a  bank 
consists  of  that  represented  by  a  prior  certificate 
of  deposit  against  the  same  bank  and  surrender- 
ed at  the  time  that  the  last  deposit  is  made,  the 
last  deposit  and  the  certificate  thereof  must  be 
treated  as  if  the  whole  amount  bad  been  de- 
posited in  cosh." 


Therefore,  we  axe  of  the  opinion  that  the 
contention  of  counsel  for  defendant  is  not 
well  taken. 

[3]  It  is  also  contended,  that  it  was  error 
to  admit  testimony  of  amounts  loaned  to  I. 
H.  Ounnlngham  after  the  deposit  in  question 
was  made  on  the  1st  day  of  July,  1912.  We 
do  not  agree  with  them  in  that  contention. 
Under  the  statute,  knowledge  of  the  insol- 
vency of  the  bank  on  the  part  of  the  de- 
fendant is  made  an  essential  element  of  the 
ofTense,  and  the  question  is  ordinarily  one 
for  the  Jury.  It  is  not  essential  ttiat  knowl- 
edge be  proved  by  direct  evidence  of  the  de- 
fendant's state  of  mind,  but  it  may  be  proved 
by  circumstantial  evidence.  It  appears  from 
the  evidence  in  the  case  that  on  August  6th, 
a  shoort  time  after  the  deposit  in  question 
was  made,  that  the  bank  was  admittedly  in- 
solvent and  that  at  that  time  it  only  had  the 
sum  of  $10  in  money.  The  proof  of  the  loans 
made  to  I.  H.  Cunningham,  after  the  receipt 
of  the  deposit  in  question,  was  so  near  In 
point  of  time  that  it  gave  an  indication  to 
the  jury  as  to  whether  or  not  the  bank  was 
insolvent  on  the  1st  day  of  July,  1912,  the 
date  qf  the  deposit  in  question.  The  defend- 
ant himself  testified  that  at  the  time  the  de- 
posit was  received  the  bank  was  $7,000  bet- 
ter oft  than  it  was  when  he  took  charge  of  it 
as  cashier.  It  was  competent  to  sliow  the 
amount  of  money  that  was  paid  to  difTerent 
persons  after  the  let  day  of  July,  1912,  in 
order  to  show  how  much  was  actually  on 
hand  on  that  date.  It  was  also  competent  to 
show  how  much  money  was  on  hand  when 
the  bank  went  into  the  hands  of  the  receiver, 
and,  by  taking  all  the  facto  and  circumstanc- 
es into  consideration,  the  Jury  might  deter- 
mine how  much  money  was  on  hand  at  the 
time  the  deposit  was  made.  It  is  contended 
by  counsel  for  the  defendant  that  the  bank 
was  not  insolvent  at  the  time  the  deposit 
was  made.  It  appears  from  the  statement 
of  facte  tliat  at  the  time  I.  H.  Cunningham 
took  charge  of  the  l>ank  that  it  Imd  some- 
thing over  $13,000  on  hand,  and  that  this 
money  had  been  placed  there  by  the  depositors 
of  the  bank.  The  record  does  not  disclose 
that  the  depositors  drew  any  money  out  of 
the  bank  after  the  Cunninghams  took  charge 
of  it,  except  the  $3,800  which  was  placed 
there  by  I.  H.  Cunningham  a  few  days  be- 
fore the  bank  closed  ite  doors. 

The  books  of  the  bank  show  that  it  loaned 
to  I.  H.  Cunningham  and  his  father  more 
than  $7,000  before  the  deposit  in  question 
was  made;  that  there  was  about  $1,100 
worth  of  notes  on  hand,  but  that  these  were 
of  very  little  value,  only  about  $250  being 
collected  on  them  by  the  receiver.  It  is  true 
the  bank  had  some  other  notes,  but  they  had 
been  put  up  as  collateral  security  for  loans, 
and  were  worth  very  little  more  than  the 
amount  of  the  loans.  There  were  some  furni- 
ture and  fixtures  belonging  to  the  bank,  but, 
as  it  will  be  seen  from  the  state  of  facte. 
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tbey  were  of  bat  little  Taloe.  Tberefore,  It 
la  plain  that  at  tlie  time  tbe  deposit  was 
made  tbe  bank  was  due  Its  depositors  ot«' 
913,000,  and  Iiad  only  cash  and  assets  to  tbe 
amoont  of  not  exceeding  $7,000  wltb  wblch 
to  p&y  It.  7%e  defendant  admits  that  be 
kei>t  the  books  ot  daUy  balances  wblcb  show- 
ed the  condition  of  the  bank  and,  altfaoagfa 
be  stated  that  the  bank  was  in  a  solvent  con- 
dition, from  the  testimony  Introdneed,  tbe 
jary  ml^t  well  have  Inferred  that  be  bad 
knowledge  that  the  bank  was  not  aolrcnt  at 
the  time  be  received  the  deposit. 

[4]  Counsel  for  defendant  also  wiwls""  <u 
error  the  action  of  ttae  court  In  admitting 
in  evidence  a  certain  note  signed  by  I.  H. 
Cmmingbam  for  fl,0S1.84,  dated  August  12, 
1912,  together  with  a  dip  of  paper  attadied 
thereto  bearing  tbe  wmrds  *%bortage  in  cash- 
let's  account."  The  admlssl<m  of  the  testi- 
mony occurred  In  this  way:  McEachln,  the 
former  cashier  of  tbe  bank,  testlfled  that, 
after  it  closed  Its  doors  In  August,  be  faxA 
charge  of  the  affairs  of  the  bank  and  bad 
tbe  accounts  of  the  cashier  audited.  He  was 
asked  to  state  what  tbe  auditor's  statement 
showed  with  reference  to  the  casblep's  ac- 
count The  attorney  for  the  defendant  ob- 
jected, on  the  ground  that  the  statement 
should  sbow  for  Itself.  McEUichin  was  then 
asked  If  I.  H.  Cunningham  bad  not  signed  a 
note  for  $1,084.81,  dated  August  12, 1912,  and 
replied  that  be  did.  He  was  then  asked  what 
tbe  note  was  given  for,  and  replied  that  it 
was  given  for  a  shortage  that  showed  In  the 
cashier's  account  He  further  stated  that 
W.  R.  Cunningham  was  the  cashier  referred 
to,  and  that  the  shortage  covered  the  period 
from  the  time  they  purchased  tbe  bank  until 
it  failed.  No  objection  was  made  by  counsel 
for  tbe  defendant  to  this  testimony.  Tbe 
attorney  for  the  defendant  then  asked  ttae 
witness  why  the  defendant's  name  was  not 
signed  to  the  note,  and  the  witness  replied 
that  he  was  sick  at  the  time  the  note  was 
given.  He  was  then  asked  why  he  did  not 
make  the  note  show  it  was  given  for  a  short- 
age in  his  account,  and  the  witness  replied 
that  tbe  slip  attached  to  the  note  showed 
that  fact  The  attorney  for  the  defendant 
then  objected  to  the  introduction  of  the  slip. 
The  court  then  reminded  tbe  attorney  that 
the  witness  had  answered  tbe  question  in  re- 
gard to  the  slip  as  propounded  by  him.  The 
attorney  for  the  dtfendant  then  asked  him 
again  why  be  did  not  write  in  the  note  that 
it  was  given  for  a  shortage,  and  tbe  witness 
replied  that  there  was  a  mortgage  given  to 
secure  tbe  note  and  that  the  slip  was  at- 
tached to  the  note  for  informatloa  From 
^*-*-  *"  will  be  seen  that  the  admission  of  the 
V  in  regard  to  what  the  slip  attached 
*«  showed  was  in  response  to  a  ques- 
1  by  the  defendant's  attorney ;  and 
ran  error,  it  was  invited  error  and 
il  of  tite  Jndgment  can  be  bad  on 
it 


[il  It  was  competent  to  show  that  the 
cashier's  account  was  short  |1,064.84,  for  the 
reastn  that  it  tended  to  show  whether  or  not 
tbe  bank  was  solvent  or  insolvent  at  the  time 
the  check  from  Norrls  to  Harris  was  given. 
So  objection  was  made  to  the  testimony.  If 
objection  bad  been  made  to  it  on  tbe  ground 
tliat  it  was  oaij  competent  as  tending  to 
riiow  tlie  solvmcy  or  insolvency  of  tbe  bank 
on  tbe  1st  of  July,  1912,  doubtless  the  court, 
at  tbe  request  of  counsel  for  the  defendant, 
woold  have  limited  it  to  that  purpose. 

[i]  It  is  also  assigned  as  error,  by  council 
for  tbe  defendant  that  the  court  admitted 
the  testimony  of  the  receiver  to  the  effect 
that  be  bad  talked  with  P.  W.  Cunningham 
and  I.  H.  Cunningbam,  the  father  and  broth- 
er of  tbe  defendant  and  that  they  admitted 
that  their  home  was  covered  by  a  mortgage, 
and  also  testimony  to  ttae  effect  that  he  had 
investigated  the  solvency  of  these  parties 
and  found  that  they  were  insolvent  Tbis 
testimony  was  competent  as  tending  to  show 
whether  the  bank  was  Insolvent  or  not  at 
tbe  date  tbe  check  from  Norrls  to  Harris 
was  deposited  in  the  bank ;  the  Cunninghams 
being  large  borrowers  from  the  bank  at 
that  time.  X'rom  tbe  close  relationship  and 
association  of  these  parties  with  the  defend- 
ant the  Jury  might  have  inferred  that  be 
knew  of  tbe  fact  of  their  insolvency. 

The  Judgment  is  affirmed. 


McEVOT  V.  TUCKER.    (No.  24.) 
(Supreme  Court  of  Arkansas.    Nov.  30,  1914.^ 

1.  Deeds  (§  211*)  —  Mentai  Capacitt  or 

GraNTOB    —  WMQHT    and    StJFFICIENCT   OF 

Evidence. 

In  a  suit  to  cancel  a  deed  executed  about 
six  months  before  the  deatii  of  the  grantor,  and 
about  five  monthg  l>e{ore  he  was  declared  In- 
competent by  the  probate  court,  evidence  held 
to  show  by  the  clear  preponderance  thereof 
that  the  grantor  was  not  of  sound  mind  when 
the  deed  was  executed,  notwithstanding  the 
chancellor's  finding  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  637-647 ;  Dec.  Dig.  {  211.») 

2.  Deeds  (|  68*)— Mental  Capacitt— DtoaEE 
or  Capacity  Required. 

To  invalidate  a  person's  deed  or  contract, 
such  person  must  be  unable  to  exercise  a  rea- 
sonable judgment  regarding  the  matter  Involved 
in  the  conveyance  or  contract,  and  must  be  so 
Insane  as  to  lie  disqualified  from  intelligently 
comprehending  and  acting  upon  tbe  business 
affairs  out  of  which  the  conveyance  or  contract 
grew,  and  from  understanding  the  nature  and 
consequences  of  his  act. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  §1  149-155;   Dec.  Dig.  f  68.*] 

3.  Insane  Pebsons   (S  61*)  —  Vauditt  op 
Deed— Mental    Incapacitt  —  InADsqcACT 

or  CONBIDEBATION. 

The  conveyance  of  an  Insane  person  is 
void  without  regard  to  the  adequacy  of  the  con- 
sideration, though  equity  will  more  readily  in- 
tervene to  set  aside  the  conveyance,  if,  in  addi- 
tion to  mental  incapacity,  there  is  auo  inade- 
quacy of  consideration. 

[Ed.  Note.— For  otiier  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  93-99 ;    Dec.  IMg.  {  61.*] 
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Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Suit  by  Ed  F.  McEvoy,  executor  of  H.  D. 
Parker,  deceased,  against  O.  D.  Tucker. 
From  a  decree  in  favor  of  defendant,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

On  the  24tb  day  of  September,  1912,  appel- 
lee, O.  D.  Tucker,  purchased  from  H.  D. 
Parker  lot  3  of  block  72  in  the  city  of  Little 
Rock,  for  a  consideration  expressed  in  the 
deed  of  "$1.00  and  other  considerations," 
but  which  was,  in  fact  $7,500.  Parker  was 
an  unmarried  man,  and  bis  deed  was  a  war- 
ranty deed  in  comifiou  form,  and  this  suit 
was  brought  to  cancel  that  deed  on  account 
of  his  mental  incapacity  at  the  time  of  its 
execution.  There  was  an  allegation  In  the 
complaint  that  fraud  had  been  practiced  by 
the  grantee  In  the  procurement  of  the  ex- 
ecution of  the  deed,  but  no  proof  was  offered 
in  support  of  this  allegation,  except  that  the 
grantor  was,  in  fact,  Insane,  and  that  the 
land  had  been  bought  for  a  grossly  Inade- 
quate consideration.  The  answer  denied  all 
the  material  allegations  of  the  complaint,  and 
alleged  that  a  fair  and  adequate  considera- 
tion had  been  paid  for  the  property. 

Parker  died  March  29,  1913,  leaving  a  will, 
made  in  1909,  in  which  E.  V.  McEvoy  was 
named  as  executor,  and  also  as  trustee  of 
the  property  after  the  payment  of  a  few  leg- 
acies, with  full  power  to  manage  the  estate. 
On  February  27,  1913,  Parker  was  declared 
non  compos  mentis  by  the  Pulaski  probate 
court,  and  P.  C.  Ewing  was  appointed  guard- 
ian. This  suit  was  brought  by  Ewing  as 
guardian  under  authority  from  the  probat,e 
court,  and,  after  the  death  of  Mr.  Parker, 
was  revived  in  the  name  of  McEvoy  as  ex- 
ecutor and  trustee.  A  tender  of  the  consid- 
eration, with  the  interest  thereon,  was  made 
by  the  executor ;  the  estate  being  a  valuable 
one. 

Only  one  physician  testified,  and,  while  he 
did  not  undertake  to  qualify  as  a  neurologist 
or  alienist,  he  appears  to  have  had  very  defi- 
nite views  of  Mr.  Parker's  mental  condition, 
which  were  formed  under  circumstances  af- 
fording ample  opportunity  for  observation  and 
for  the  formulation  of  this  opinion.  This 
■witness  was  Dr.  W.  B.  Hughes,  who  testified 
substantially  as  follows:  That  he  had  been 
a  physician  for  21  years,  and  had  known  Mr. 
Parker  for  35,  and  had  been  his  physician 
for  the  last  year  or  year  and  a  half  of  his 
life,  and  saw  him  and  prescribed  for  him 
a  number  of  times ;  that  another  doctor  who 
had  been  Parker's  regular  physician  died  In 
February,  1912,  but  before  that  time  wit- 
ness had  treated  Parker  occasionally,  and 
afterwards  was  his  regular  physician,  and 
bad  prescribed  for  him  at  different  times  dur- 
ing the  summer  of  1912,  and  saw  enough  of 
him  during  the  last  year  or  more  of  his 
life  to  know  what  his  mental  condition  was. 
And  be  stated  that  for  the  last  year  of  Mr. 


Parker's  life  his  mental  condition  was  bad, 
and  that  he  did  not  think  his  capacity  was 
such  as  to  Justify  him  in  attending  to  busi- 
ness or  attempting  to  attend  to  business, 
and  that  he  did  not  regard  him  as  capable 
of  executing  important  papers,  for  the  reason 
that  he  was  incapable  of  exercising  a  rational 
Judgment  about  such  matters,  and  that  he 
grew  worse  all  the  time.  Witness  did  not 
undertake  to  state  his  condition  on  the  date 
of  the  execution  of  the  deed,  as  he  had  no 
reason  to  remember  that  date  specially,  but 
he  did  know  what  his  condition  throughout 
that  month  had  been,  and  that  this  condition 
was  one  of  senility,  as  he  had  broken  down 
mentally  and  physically,  and  was  incapable 
of  doing  physical  work.  He  was  asked  to 
state  what  he  meant  by  senility,  and  in  an- 
swer said  it  was  a  deterioration  both  men- 
tal and  physical,  which  condition  bad  been 
brought  about  in  Mr.  Parker's  case  by  long, 
continuous  hard  work  without  any  rest  or 
recreation  and  oncoming  age.  Witness  stated 
further  that  Mr.  Parker  appeared  to  be  un- 
able to  follow  any  continuous  line  of  thought 
at  all,  and  would  frequently.  In  the  midst 
of  a  conversation,  break  off  and  go  to  sleep — 
go  to  sleep  In  bis  chair;  that  he  appeared 
to  be  very  childlike,  and  would  laugh  at 
trivial  things,  and,  in  a  general  way,  he  no- 
ticed that  he  grew  weaker,  both  mentally  and 
physically,  and  for  some  months  before  his 
death  had  lost  control  of  his  bowel  move- 
ments and  of  bis  bladder,  and  could  not  re- 
member from  one  hour  to  another,  as  a  rule, 
what  he  was  doing.  He  stated,  however,  that 
at  times  be  seemed  much  brighter  than  at 
other  times,  but  that  he  was  not  at  any  time 
like  he  had  been  prior  to  his  breakdown. 

Sam  W.  Reyburn  testified  that  he  was 
president  of  the  Union  Trust  Company,  an 
Institution  with  wUch  Mr.  Parker  was  con- 
nected during  the  last  years  of  his  life,  and 
that  at  one  time  Mr.  Parker  bad  been  a  very 
astute,  painstaking  business  man,  and  had 
been  trust  officer  of  that  company ;  that  wit- 
ness saw  him  almost  every  day  during  the 
last  two  years  of  his  life  and  observed  a  grad- 
ual wasting  away  of  his  old-time  vigor  and 
ability,  and  that  he  gradually  reduced  bis 
duties  until  In  August,  1911,  there  was  prac- 
tically nothing  left  for  Mr.  Parker  to  do,  al- 
though for  some  time  thereafter  a  few  minor 
duties  were  assigned  to  him,  but  even  when 
this  was  done  some  one  was  directed  to 
keep  right  after  him  to  see  that  no  mistakes 
were  made ;  that  Mr.  Parker  was  Induced  to 
take  a  vacation  a  time  or  two,  which  ben- 
efited him,  but  he  would  hold  up  only  a  few 
days,  when  he  would  become  cross  and  ir- 
ritable, and  that  this  went  on  for  almost  a 
year,  during  which  time  there  were  two  or 
three  clients  whose  business  Mr.  Parker  nom- 
inally attended  to,  but  witness  observed  him 
closely  to  see  that  no  mistakes  were  made, 
and  that  practically  no  duties  were  required 
of  him  during  the  last  year  of  bis  life ;  that 
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in  the  snmmer  ct  1912  bis  condition  appeared 
to  get  critical,  after  wblcb  his  associates 
knew  tbat  bis  mind  was  affected,  but  they 
hoped  and  tried  to  believe  that  bis  condition 
was  physical ;  tbat  Mr.  Parker  wonld  prom- 
ise to  do  anything  he  was  told  to  do  about 
the  otHce,  but  would  forget  and  fall  to  do 
what  he  bad  promised ;  after  tbe  deed  was 
made  he  was  asked  at  what  price'  be  had 
sold  the  land,  but  declined  to  say;  tbat  one 
of  the  trust  company's  clients  whose  business 
had  been  looked  after  by  Mr.  Parker  was  a 
Mrs.  Reld,  and  be  bad  permitted  her  affairs 
to  become  involved,  and  they  were  straight- 
ened out  only  after  some  difficulty;  that 
about  the  time  of  the  sale  Mr.  Parker  was 
the  administrator  of  an  estate,  and  had  vol- 
untarily paid  large  sums  of  money  for  the 
debts  of  that  estate  for  which  he  was  in  no 
way  personally  liable,  and  which  sums  were 
later  recovered  by  Mr.  Parker's  guardian. 
This  witness  stated  tbat  be  last  saw  Mr. 
Parker  before  tbe  execution  of  this  deed 
about  the  14th  of  September,  1912,  at  which 
time  he  considered  him  Incapable  of  attend- 
ing to  bis  business  or  exercising  a  reasonable 
Judgment  in  regard  to  bis  affairs,  and  that 
he  gradually  got  weaker  and  worse,  both 
physically  and  mentally,  until  bis  death. 
This  witness  stated  that  one  talking  to  Mr. 
Parker  casually  might  not  notice  tbat  he 
was  not  at  himself,  and  that  witness  did  not 
regard  Mr.  Parker  as  insane  on  any  particu- 
lar subject,  but  Just  thought  he  bad  nm 
down  and  played  out,  although  he  might  have 
impressed  a  stranger  who  had  not  observed 
him  closely  that  he  still  retained  bis  facul- 
ties. 

A  number  of  the  other  officers  and  em- 
ployes of  tbe  Union  Trust  Company  who  came 
in  dally  contact  with  Mr.  Parker  testified  in 
substantial  corroboration  of  Mr.  Reybnrn, 
and  detailed  a  number  of  circumstances 
which  indicated  a  growing  mental  infirmity 
and  tbe  final  loss  of  his  faculties. 

Appellee  testified  in  his  own  behalf  tbat 
be  bad  known  Mr.  Parker  for  a  number  of 
years,  and  had  no  intimation  of  any  im- 
pairment of  bis  mentality,  and  stated  the 
fact  to  be  that  Mr.  Parker's  mental  faculties 
were  not  impaired.  One  or  two  other  wit- 
nesses testified  as  to  certain  conversations 
which  they  had  bad  with  Mr.  Parker,  and 
stated  that  they  had  not  observed  any  lack 
of  mental  capacity ;  but  these  witnesses  had 
had  only  a  very  limited  association  with  Mr. 
Parker  and  no  opportunity  to  observe  him 
closely. 

There  was  a  wide  confiict  in  the  evidence 
In  regard  to  the  value  of  tbe  property,  and 
Its  value  was  placed  at  all  tbe  way  from  $6,- 
500  to  $14,000 ;  but  tbe  great  preponderance 
of  tbe  evidence  is  that  the  property  was 
worth  more  than  $7,500  at  tbe  time  of  the  ex- 
ecution of  the  deed.  Appellee  admitted  that 
tbe  property  was  worth  considerably  more 
than  he  paid  for  it,  but  he  says  this  excess 
in  value  was  due  to  certain  improvements 


and  new  buildings  in  the  vicinity  of  tills  lot 
which  were  only  prospective  at  the  time  of 
bis  purchase,  ^e  disparity  between  tbe  pur- 
chase price  and  tlie  value  of  the  lot  is  not 
so  great,  however,  as,  of  itself,  to  furnish 
any  very  satisfactory  evidence  of  Mr.  Par- 
ker's lack  of  mental  capacity,  although  it  la 
shown  tbat  some  months  prior  to  this  sale 
he  bad  expressed  himself  very  emphatically 
as  being  unwilling  to  take  less  than  $12,000 
for  tbe  property;  and  we  think  that  the 
proof  shows  that  the  property  could  have 
been  sold  for  a  considerably  larger  sum  than 
was  received  at  any  time  witbin  a  year  or 
so  prior  to  the  date  of  (he  sale. 

The  chancellor  found  that  Mr.  Parker  was 
not  non  compos,  and  refused  to  set  aside  the 
conveyance. 

RatclUfe  &  Ratclifle,  of  Little  Rock,  for 
appellant  S.  L.  White,  of  little  Rock,  for 
appellee. 

SMITH,  3.  (after  stating  tbe  facts  as 
above).  [1-S]  The  decision  of  this  case  turns 
upon  tbe  question  of  fact  as  to  whether  or 
not  the  chancellor's  finding  is  contrary  to 
the  clear  preponderance  of  tbe  evidence; 
and  we  have  concluded  that  it  is.  The  test 
of  mental  capacity  to  execute  a  deed  was 
stated  by  Justice  Riddlck  in  tbe  case  of  Sea- 
wel  V.  Dirst,  70  Ark.  166.  66  S.  W.  1058,  in 
which  case  it  was  said: 

"It  follows,  therefore,  tbat  the  proof  which 
is  designed  to  invalidate  a  man's  deed  or  con- 
tract on  the  ground  of  insanity  must  show  in- 
ability to  exercise  a  reasonable  judgment  in  re- 
gard to  tbe  matter  Involved  in  the  conveyance. 
*  *  *  To  have  that  effect  (i.  e.,  to  invalidate 
the  deed),  the  insanity  must  be  such  as  to  dis- 
qualify him  from  intelligently  comprehending 
and  acting  upon  the  business  affairs  out  of 
which  the  conveyance  grew,  and  to  prevent  him 
from  understanding  the  nature  and  consequences 
of  his  act." 

When  tlilB  test  is  applied  to  the  evidence 
In  this  case,  we  feel  constrained  to  hold  tbat 
the  deed  in  question  should  be  set  aside.  It 
may  be  true  that  appellee  was  unaware  of 
Parker's  mental  condition;  but  It  is  not  es- 
sential that  the  proof  show  that  he  did,  in 
fact,  possess  this  information.  And  it  may 
be  true  tbat  persons  who  had  only  casual 
conversations  with  Mr.  Parker  may  not  have 
be^i  impressed  with  his  loss  of  mentality : 
but,  while  these  things  are  so,  it  is  also  true 
tbat  those  witnesses  who  associated  with 
him  most  intimately  and  had  tbe  best  oppor- 
tunity to  observe  him  and  form  an  opinion  as 
to  bis  sanity  became  Impressed  with  tbe 
gradual  loss  of  physical  vitality  and  mental- 
ity and  were  all  of  the  opinion  that  at  tbe 
time  of  the  execution  of  the  deed  be  was 
non  compos,  and  we  conclude,  therefore,  that 
a  court  of  equity  should  relieve  against  his 
irresponsible  act  in  tbe  execution  of  tbe 
deed.  Having  reached  this  view.  It  Is  im- 
material whether  the  consideration  was  full 
and  adequate  or  not,  as  the  conveyance  of 
an  insane  person  is  void  withoot  regard  to 
tbe  adequacy  of  tbe  consideration.    See  note 
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13  Cyc.  674.  But,  as  stated,  we  think  the 
evidence  in  this  case  shows  an  inadequate 
consideration,  and  that  Is  a  circumstance  to 
be  considered  in  determining  whether  relief 
shall  be  granted  in  cases  of  this  character; 
for  if,  in  addition  to  mental  incapacity,  there 
is  also  inadequacy  of  consideration,  equity 
will  the  more  readily  intervene  to  set  aside 
a  conveyance.  Kelly's  Heirs  v.  McGuire,  15 
Ark.  555. 

We  have  concluded,  therefore,  that  the  de- 
cree of  the  chancellor  should  be  reversed, 
and  it  is  80  ordered,  and  the  cause  will  be 
remanded  with  directions  to  the  chancery 
court  to  enter  its  decree  canceling  and  an- 
nulling the  conveyance  in  question  upon  the 
payment  to  appellee  of  the  consideration 
paid  by  him,  together  with  Interest  at  the 
rate  of  six  (6)  per  cent.,  within  some  period 
of  time  to  be  fixed  by  the  court. 


ST.  LOUIS,  1.  M.  &  S.  RT.  CO.  v.  RUSSELL 

et  al.    (No.  40.) 
(Supreme  CV>urt  of  Arkansas.     Dec  7,  1914.) 

Limitation  or  Actions  (§  65*)  —  Actions 

AeAiNsr  Raiiaoad. 

A  railroad  crossed  a  stream  on  a  trestle, 
leaving  an  opening  for  the  stream.  As  shown 
by  plaintiSs'  evidence,  the  company  placed  some 
old  cars  near  the  end  of  the  trestle,  causing  a 
sand  bar  to  form  there  which  was  constantly 
increasing  in  size  so  as  to  obstruct  the  flow  of 
water,  and  this  increase  in  size  had  occurred 
within  three  years  before  plaintiffs'  lands  on 
the  upper  side  of  the  railroad  were  overflowed. 
It  might  have  been  fonnd  that  a  clearing  away 
of  the  sand  bar  and  wreckage  would  give  the 
water  free  course  at  any  time,  and  thus  remedy 
the  cause  of  the  trouble.  Held,  that  a  right 
of  action  for  the  injury  was  not  barred  by 
limitations,  since,  where  a  nuisance  is  not  neces- 
ssrily  injurious,  but  may  or  may  not  be  so,  and 
if  it  proves  to  be  injurious,  the  injury  continues 
for  a  while,  inflicts  damage,  and  then  entirely 
ceases,  limitations  run  from  the  time  the  dam- 
age is  done,  and  not  before,  and  there  may  be 
as  many  snccessive  recoveries  as  there  are 
successive  injuries. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  299-306 ;  Dec.  Dig.  | 
55.*] 

Appeal  from  (Circuit  Court,  Hempstead 
County;    Jacob  M.  Carter,  Judge. 

Action  by  Jeff  Russell  and  others  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

E.  B.  Kinsworthy,  R.  B.  Wiley,  and  T.  D. 
Crawford,  all  of  Little  Rock,  for  appellant 
Jaa  H.  McC^llam,  of  Hope,  for  appellees. 

HART,  J.  Appellees  instituted  this  ac- 
tion against  appellant  to  recover  damages 
for  injuries  alleged  to  have  been  caused  by 
appellant  obstructing  the  natural  flow  of. 
the  water  in  a  stream,  thereby  damaging 
the  crops  of  appellees.  They  alleged  that 
appellant  carelessly  constructed  its  embank- 
ment across  the  Terre  Rouge  creek  without 
sufficient   opening  to   permit   the    water   to 


flow  off  naturally,  and  also  alleged  that  ap- 
pellant negligently  threw  dirt  and  large 
timbers  into  the  stream  and  suffered  dirt, 
logs,  and  driftwood  and  wreckage  to  accu- 
mulate in  the  bed  of  said  creek,  thereby  ot>- 
structing  the  natural  flow  of  the  water,  and 
that  in  consequence  thereof,  on  the  9th  day 
of  September,  1913,  the  water  from  said 
stream  backed  up  over  appellees'  land  for 
several  days,  destroying  a  portion  of  their 
crop.  Appellant's  answer  contained  a  gen- 
eral denial,  and  also  a  plea  of  the  statute  of 
llmltationa. 

The  facts  are  as  follows:  Appellant's  line 
of  railway  crossed  the  Terre  Rouge  creek 
over  a  trestle,  and  some  20  years  or  more 
ago  it  threw  its  embankment  up  along  part 
of  the  trestle,  but  left  an  opening  for  the 
waters  of  the  creek  to  pass  through.  The 
testimony  on  the  part  of  appellees  tends  to 
show  that  since  that  time  there  has  been  an 
occasional  overflow  on  their  lands  which 
are  situated  above  the  bridge  or  trestle,  and 
that  the  opening  left  by  the  railroad  com- 
pany was  sufilcient  to  carry  off  the  waters 
of  the  creek  during  most  of  the  years  since 
it  was  constructed.  It  further  tends  to  show 
that  about  10  years  ago  the  railroad  com- 
pany deposited  some  old  cars  near  the  low- 
er end  of  the  bridge  or  trestle,  and  that 
these  caused  a  sand  bar  to  form  there,  and 
that  flnally  willows  began  growing  on  the 
sand  bar;  that  sediment  and  other  wreck- 
age which  flowed  down  the  creek  was  de- 
posited on  the  sand  bar,  and  that  the  sand 
bar  has  Increased  In  size  and  extent  until 
it  has  got  up  under  the  trades  of  the  rail- 
road, and  every  year  tends  more  and  more 
to  obstruct  the  flow  of  the  water. 

Appellees'  testimony  further  tends  to  show 
that  In  September,  1913,  a  heavy  rainjTall 
occurred,  and  that  the  sand  bar  and  wreck- 
age Just  below  and  under  the  bridge  obstruct- 
ed the  flow  of  the  water  and  caused  it  to 
ba<^  np  and  overflow  their  lands,  whereby 
their  crops  were  destroyed. 

The  evidence  for  appellant  tends  to  show 
that  the  bridge  built  over  Terre  Rouge  creek 
was  a  permanent  structure,  and  that  it  was 
just  as  apparent  when  It  was  erected  as  it 
is  now  as  to  the  extent  to  which  it  would 
obstruct  the  flow  of  the  water  of  the  Terre 
Rouge  creek.  Its  evidence  also  tends  to 
show  that  the  sand  bar  and  wreckage  on 
the  lower  side  of  the  track  which  extends  up 
under  the  track  did  not  in  any  manner  tend) 
to  obstruct  the  flow  of  the  water,  and  that 
the  water  flowed  around  each  side  of  the 
sand  bar. 

The  Jury  returned  a  verdict  in  favor  of 
appellees,  and  to  reverse  the  Judgment  ren- 
dered appellant  has  appealed. 

No  objections  are  urged  by  counsel  for 
appellant  to  any  of  the  instructions  given 
by  the  court  Therefore  it  is  not  necessary 
to  consider  or  to  discuss  them.  It  is  con- 
tended,  however,   by   counsel   for   appellant 
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that  the  court  erred  In  refusing  to  give  In- 
strnction  No.  14  asked  by  them,  the  Instruc- 
tion being  aa  follows: 

"If  you  believe  from  the  evidence  that  the 
conditions  of  defendant's  roadbed  and  the  open- 
ings therein  which  the  plaintiff  now  compUins 
o£  in  this  action  existed  more  than  three  years 
before  plaintiff  brought  this  action,  and  that 
such  conditions  were  permanent  in  their  nature 
—that  is,  would  continue  without  change  from 
any  cause  except  human  labor — and  if  such  con- 
ditions were  necessarily  injurious,  and  if  it  was 
reasonably  apparent  tiiat  in  seasons  of  heavy 
rainfall  such  conditions  would  canse  plaintiffs' 
lands  and  crops  to  be  damaged,  then  plaintiffs' 
action  is  barred  by  the  statute  of  limitations, 
and  your  verdict  should  be  for  the  defendant' 

Counsel  for  appellant  relies  on  the  case  of 
Chicago,  Rock  Island  &  Pac.  Ry.  Co.  v.  Hum- 
phreys, 107  Ark.  330,  155  S.  W.  127,  where 
the  court  held: 

"When  a  railroad  company  constructs  a  cul- 
vert so  that  damage  to  adjoining  property  by 
overflow  must  'necessarily  result,  and  the  cer- 
tainty, nature,  and  extent  of  the  damage  may 
be  reasonably  ascertained  and  estimated  at  the 
time  of  the  construction  of  the  culvert,  then  the 
damage  is  original,  and  there  can  be  but  a  sin- 
gle recovery,  and  the  statute  of  limitations 
against  such  cause  of  action  is  set  in  motion 
on  the  completion  of  the  obstructing  culvert." 

Counsel  for  appellant  contend  that  the  rec- 
ord in  the  case  shows  that  the  defendant's 
embankment  and  the  bridge  or  trestle  over 
Terre  Rouge  creek  caused  a  permanent  and 
original  Injury  to  the  upper  adjoining  lands, 
for  which  recovery  most  be  sought  within 
three  years  of  its  construction.  In  making 
this  argument,  however,  counsel  for  appel- 
lant have  not  taken  into  consideration  the 
evidence  of  appellees  to  the  effect  that  with- 
in the  last  three  years  before  the  injury 
complained  of  occurred  the  sand  bar  which 
had  begun  to  form  on  the  lower  side  of  the 
bridge  or  trestle,  and  which  had  begun  to 
extend  up  under  the  trestle,  was  increasing 
In  size  and  extent,  so  that  It  obstructed  the 
flow  of  the  waters  In  the  creek.  It  la  true 
appellant  Introduced  testimony  tending  to 
contradict  the  testimony  of  appellees,  but 
we  are  of  the  opinion  that  the  testimony  of 
appellees  brings  the  case  squarely  within  the 
principles  decided  in  the  case  of  St  L.,  I. 
M.  &  S.  R.  Co.  T.  HoshaU,  82  Ark.  387,  102 
S.  W.  207,  and  cases  of  a  like  character.  In 
that  case  the  court  quoted  with  approval 
from  the  case  of  St  L.  S.  W.  Ry.  Ca  r. 
Morris,  76  Ark.  642,  89  S.  W.  846,  as  fol- 
lows: 

"In  cases  where  the  nuisance  is  not  necessa- 
rily injurious,  but  may  or  may  not  be  so,  and 
if  it  proves  to  be  injurious,  the  injury  continues 
for  a  while,  inflicts  damaee,  and  then  entirely 
ceases,  the  statute  of  limitations  begins  to  run 
from  the  time  the  damage  is  done,  and  not  be- 
fore ;  and  there  •  may  he  as  many  successive 
recoveries  as  there  are  successive  injuries,  and 
the  statute  of  limitations  runs  from  the  time 
each  of  such  injuries  occurs." 

As  we  have  already  seen,  the  testimony  on 
the  part  of  appellees  tended  to  show  that 
the  sand  bar  and  wreckage  which  collected 
on  the  lower  side  of  the  bridge  or  trestle  was 


constantly  filling  up  and  Increasing  In  size 
year  by  year,  so  that  it  obstructed  the  Oow 
of  the  water  In  the  creek,  and  that  on  the 
occasion  In  question  the  lands  on  the  upper 
side  of  the  railroad  overflowed  and  those  on 
the  lower  side  did  not.  From  this  evidence 
the  Jury  might  have  Inferred  that  appellant 
was  negligent  in  permitting  tills  continua- 
tion of  the  obstructions  to  exist,  and  the 
Jury  might  also  have  found  that  the  injury 
complained  of  resulted  In  appellees'  damage 
on  account  of  this  obstruction,  and  that  a 
clearing  away  of  the  sand  bar  and  wreckage 
might  give  the  water  free  course  at  any 
ttme,  and  thus  remove  the  cause  of  the  trou- 
ble. 

It  follows  that  the  judgment  must  be  af- 
firmed. 


DRAINAGE  DIST.  NO.  1,  CROSS  COUNTY, 

V.  ROLFE  et  ah    (No.  42.) 
(Supreme  Court  of  Arkansas.     Dec  7,  1914.) 
Apfeal  and  Ebbor  (§  84*)— Okdkbb  Appkai.- 

ABI.B— "FiNAI,    JtJDGMENT." 

Where  the  county  court  entered  the  nnnc 
pro  tunc  order  necessary  to  give  the  circuit 
court  jurisdiction  of  an  appeal  from  a  judg- 
ment establishing  a.  drainage  district,  no  appeal 
from  the  action  of  the  circuit  court  dismissing 
petitioner's  appeal  from  the  nunc  pro  tunc  order 
of  the  county  court  will  lie;  for  such  order 
of  the  circuit  court  is  not  a  "final  judgment" 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  528-547 ;  Dec.  Dig.  |  84.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment] 

Appeal  from  Circuit  Court,  Cross  County: 
W.  J.  Driver,  Judge. 

Proceedings  for  the  establishment  of  Drain- 
age District  No.  1  of  Cross  County,  in  which 
F.  D.  Rolfe  and  others  lodged  a  transcript 
in  the  circuit  court.  From  a  Judgment  of 
the  circuit  court  dismissing  an  appeal  from  a 
Judgment  of  the  county  court  entering  nunc 
pro  tunc  orders,  i)etltloners  appeal.  Appeal 
dismissed. 

L.  C.  Going,  of  Harrisburg,  for  appellants^ 
O.  N.  Klllough,  of  Wynne,  and  J.  F.  Sum- 
mers, of  Augusta,  for  appellee. 

KIRBT,  J.  A  full  statement  of  this  case 
is  found  in  Drainage  Dist  v.  Rolfe,  110  Ark. 
374,  161  S.  W.  1034,  where  it  was  reversed; 
the  court  holding  that  the  Judgment  of  the 
circuit  court  was  void  for  Mrant  of  Jurisdic- 
tion, there  being  no  order  of  the  county 
court  granting  an  appeal  to  the  circuit  court 
In  the  record  of  the  proceedings  In  that  court. 
The  court  also  held  that,  since  the  necessary 
orders  granting  the  appeal  had  been  entered 
by  the  county  court  nunc  pro  tunc  and  certi- 
fied to  the  circuit  court,  it  was  within  the 
power  of  that  court  to  permit  the  record 
from  the  county  court  to  be  amended  ac- 
cordingly so  as  to  show  the  necessary  Jnrls- 
dictional  facts  and  remanded  the  case  for 
further  proceedings. 
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The  drainage  district  appealed  from  tbe 
judgment  of  the  county  court  entering  the 
nunc  pro  tunc  orders,  to  the  circuit  court, 
and  that  court  dismissed  the  appeal,  and 
from  Its  judgment  this  appeal  is  prosecuted. 
The  dismissal  of  the  appeal  from  the  judg- 
ment of  the  county  court  making  the  nunc 
pro  tunc  orders  was  In  effect  but  a  holding 
that  such  orders  were  properly  made  and  an 
affirmance  thereof,  giving  the  drcnlt  court 
thereby  jurisdiction  to  hear  and  determine 
tbe  cause.  Said  judgment  was  not  a  "final 
order  or  judgment"  determining  the  rights 
and  liabilities  of  the  parties  nor  the  merits 
of  the  cause,  and  cannot  be  appealed  from. 
Atkins  T.  Graham,  99  Ark.  496,  138  S.  W. 
878;  McPherson  ▼.  Consolidated  Casualty 
Co.,  105  Ark.  324,  151  S.  W.  283. 

Its  only  effect  was  to  hold  that  the  cir- 
cuit court  had  jurisdiction  to  determine  the 
controversy,  and,  if  we  should  affirm  the 
court's  judgment,  it  would  leave  the  entire 
cause  pending  there  and  undetermined. 

The  judgment  not  being  final,  the  appeal 
was  premature  and  must  be  dismissed.  It  is 
80  ordered. 


MEYER  V.  HOLLAND.     (No.  22.) 
(Supreme  (3ourt  of  Arkansas.    Nov.  30,  1914.) 

1.  Bboksbs  (I  48*)— Commission— SuFFicisN- 
CY  of  Sebvices. 

Where  an  owner  expressly  promised  to  pay 
a  broker's  commission  if  he  traded  with  E.  for 
any  lands  owned  by  or  listed  with  him  for  sale, 
and  a  trade  was  made  for  land  listed  with  E. 
when  tbe  promise  was  made,  the  broker  was  en- 
titled to  his  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  66;   Dec  Dig.  §  4a*] 

2.  Abpeai.  and  Ebbob  (i  907*)— Pbesuvftioh 
— Imstbuctions. 

Where  the  instructions  given  are  not  set  out 
on  appeal,  it  will  b«  assumed  that  the  case  went 
to  the  jaiy  under  instructions  correctly  declaring 
the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2899,  2911-2915, 2916, 3673, 
3674,  3676.  3678;    Dec.  Dig.  §  907.*] 

Appeal  from  Circuit  Court,  Garland  C<oun- 
ty ;   Calvin  T.  Gotham,  Judge. 

Action  by  Arthur  Holland  against  S.  Mey- 
er. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

C.  Floyd  Huff,  of  Hot  Springs,  for  appel- 
lant. Rector  &  Sawyer,  of  Hot  Springs,  for 
api>ellee. 

SMITH,  J.  Appellee  recovered  judgment 
for  commissions  claimed  by  him  upon  a  sale 
of  real  estate  owned  by  appellant. 

Tbe  evidence  Is  not  abstracted  fuUy  by 
appellant,  but  his  contention  Is  that  the 
evlden'ce  at  the  trial  developed  the  following 
facts:  That  appellant  listed  certain  lands 
with  appellee,  but  reserved  the  right  to  sell 
tbe  lands  himself  If  he  found  a  purchaser. 
That  appellees  showed  the  property  to  one 
Epps,  who  was  himself  a  real  estate  dealer. 


and  subseauently  Introduced  Epps  to  appel- 
lant That  appellant  and  Epps  were  unable 
to  trade,  but  appellant  listed  his  lands  with 
Epps,  who  subsequently  procured  one  Swan 
as  a  purchaser,  with  whom  he  traded. 

[1]  Appellee  abstracts  the  testimony  offer- 
ed in  his  own  behalf,  and  it  appears  that  his 
testimony  in  the  trial  below  was  substan- 
tially as  follows:  That  prior  to  November 
lltb  appellant  listed  with  him  for  sale  cer- 
tain real  estate  In  Hot  Springs,  valued  at 
$11,000,  and  appellee  was  to  find  a  purchaser 
for  said  property  at  that  price,  or  for  the 
consideration  of  $6,000  and  the  assumption 
of  an  Indebtedness  secured  by  a  deed  of 
trust  in  the  sum  of  $5,000.  That  about  the 
15th  of  November  Mr.  Epps  came  to  his  of- 
fice and  said  that  he  wished  to  buy  or  trade 
for  a  home  in  Hot  Springs,  that  he  had 
lands  in  this  state  and  other  states  which 
he  would  be  glad  to  exchange  tor  property 
in  Hot  Springs,  and  that  he  had  listed  with 
him  for  sale  real  estate  belonging  to  his 
clients,  and  that  if  none  of  his  own  lands 
would  suit  a  customer  he  could  possibly 
make  a  trade  on  some  of  the  lands  Usted 
with  him.  Appellee  told  Mr.  Epps  about  ap- 
pellant's lots  and  stated  to  him  that  he 
thought  be  could  negotiate  a  trade  for  some 
of  bis  lands,  and  that  he  took  him  to  tbe 
property,  and  Mrs.  Meyer  showed  them 
through  the  house;  that  EJpps  was  well 
pleased  and  he  went  with  him  to  appellant's 
store  and  stated  to  bim  at  tbe  time  that 
Mr.  E0PB  owned  lands  in  this  and  other 
states  and  wanted  to  trade  for  property  in 
Hot  Springs;  that  he  had  shown  appellant's 
property  to  Epps  and  hoped  they  could  get 
together  on  some  of  these  lands,  but  if  they 
could  not,  that  Epps  had  lands  belonging  to 
others  listed  with  him  for  sale  or  trade,  and 
they  could  possibly  find  something  that  they 
could  get  together  on;  that  he  said  to  ap- 
pellant at  the  time  that,  if  he  and  Epps 
traded  for  lands  owned  by  Epps  or  listed 
by  others  with  liim  for  trade,  be  would  ex- 
pect his  commission,  and  appellant  said:  "I 
will  take  care  of  your  commissions  if  Epps 
and  I  trade.  I  like  to  pay  commissions" — 
and  that  he  left  appellant  and  Epps  dis- 
cussing certain  lands  in  Kansas  owned  by 
Epps,  and  that  some  time  thereafter  be 
called  api)ellant  over  the  phone  and  asked 
him  bow  the  trade  was  progressing,  and  was 
told,  "The  man  you  brought  me  didn't  trade 
for  my  property,  but  got  me  a  man."  Ap- 
pellant traded  with  one  A.  D.  Swan,  who  as- 
sumed the  $5,000  mortgage  debt  and  convey- 
ed to  Meyer  certain  lands  owned '  by  him. 
B^ps  testified  that  at  tbe  time  be  first  met 
Holland  the  Swan  lands  were  listed  with 
blm,  and  had  been  for  some  time. 

[2]  Appellant  has  not  set  out  the  instruc- 
tions given  by  the  court  in  this  case,  and  we 
must  assume  that  the  case  went  to  the  jury 
under  instructions  correctly  declaring  the 
law. 
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According  to  appellee's  Terslon  of  this 
transaction,  there  was  an  express  promise  on 
appellant's  part  to  pay  the  commissions,  the 
amount  of  which  is  not  In  controversy,  if 
appellant  traded  with  Epps  for  any  lands 
owned  by  Epps,  or  listed  with  him  for  sale, 
and  a  sale  was  made  by  trading  for  certain 
lands  owned  by  Swan,  which  were  listed 
with  Epps  at  the  time  the  promise  was  made. 

The  Judgment  of  the  court  is  therefore  af- 
firmed. 


HORTON  &  CO.  V.  BEALIi  et  al.     (No.  30.) 

(Supreme  Court  of  Arkansas.    Dec.  7,  1914.) 
Bbokebs  (§  55*)— Right  to  Commission — Con- 

TBACT— SuralClENCY  OF  SeBVICES. 

Where  an  owner  agreed  to  pay  a  broker  a 
commission  for  bringing  about  or  negotiating  a 
sale  or  exchange  of  his  land,  reserving  the  right 
to  place  the  lands  with  other  brokers,  and  ac- 
cepted'a  trade  brought  by  another  broker,  acting 
independently  of  the  first,  and  agreed  to  pay  that 
broker  a  commission,  the  first  broker  was  not 
entitled  to  a  commission,  as  he  did  not  bring 
about  the  exchange  and  as  the  contract  was  not 
broad  enough  to  entitle  him  to  a  commission  on 
the  exchange  made. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  rug.  §i  82-84 ;  Dec.  Dig.  {  55.»] 

Appeal  from  Circuit  Court,  Hempstead 
County;  Jacob  M.  Carter,  Judge. 

Action  by  Horton  &  Co.  against  T.  A.  Beall 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Steve  Carrlgan,  Jr.,  of  Hope,  and  Etter*& 
Monroe,  of  Washington,  for  appellant  O. 
A.  Graves,  of  Hope,  for  appellees.  , 

McCULLOCH,  C.  J.  This  Is  an  action  in- 
stituted by  appellants  against  appellees  to 
recover  commbjslons  alleged  to  be  due  on  the 
sale  of  a  plantation  in  Hempstead  county. 
Ark.,  owned  by  appellees.  Appellants  are 
real  estate  brokers  at  Hope,  and  appellees 
entered  into  a  contract  with  them,  giving 
them  exclusive  right  to  sell  the  place  for  a 
commission  during  a  period  of  six  months. 
That  period  e.xpired  without  any  progress 
being  made  towards  a  sale,  and  thereafter 
appellees  continued  the  authority  of  appel- 
lants to  sell  or  exchange  the  property,  and 
agreed  to  pay  them  a  commission,  but  the 
agreement  did  not  contemplate  an  exclusive 
privilege  on  the  part  of  appellants.  On  the 
contrary,  appellees  reserved  the  right  to  list 
the  lands  for  sale  or  exchange  with  other 
dealers,  and  did  place  them  with  other  deal- 
ers. An  exchange  of  the  lands  for  other  real 
estate  was  finally  made  with  one  Aiken,  and 
the  trade  was  brought  about  and  consum- 
mated through  Colter  &  Co.,  a  firm  of  real  es- 
tate brokers  in  Muskogee,  Okl.,  with  whom 
appellees  had  listed  the  lands.  Some  months 
prior  to  that  time,  appellants  had  correspond- 
ed with  Colter  &  Co.  with  reference  to  an  ex- 
change of  the  lands  for  real  estate  in  Mus- 
kogee owned  by  a  man  named  Robinson,  and 
Colter  &  Co.  endeavored  to  bring  about  the 


exchange,  hot  failed.  It  was  after  the  failure 
to  effect  that  exchange  (appellees  having,  aft- 
er examining  the  Robinson  property,  declined 
to  enter  into  the  trade)  that  Colter  &  Co. 
brought  appellees  and  Aiken  together  for 
the  trade  which  was  consummated.  Appel- 
lees agreed  to  pay  a  -commission  to  Goiter  & 
Co.  and  executed  their  note  for  the  stipulated 
amount  When  appellants  asserted  a  claim 
to  the  commission,  the  note  was  held  up  until 
It  could  be  determined  whether  or  not  they 
were  entitled  to  the  commission.  Upon  this 
state  of  facts,  adduced  in  evidence  at  the 
trial,  the  circuit  court  peremptorily  instruct- 
ed the  Jury  to  return  a  verdict  in  favor  of 
appellees,  which  was  done,  and  Judgment 
rendered  accordingly. 

The  question  for  review  is  whether  the  tes- 
timony, in  any  phase  of  it  most  favorable  to 
appellants,  warranted  a  submission  of  the  is- 
sues to  the  Jury.  Our  conclusion,  after  con- 
sidering the  testimony,  Is  thelt  there  was  no 
evidence  tending  to  justify  a  recovery  by  ap- 
pellants, and  that  the  court  was  correct  in 
giving  a  peremptory  instruction.  The  con- 
tract between  appellants  and  appellees  was 
that  the  latter  should  pay  appellants  a  com- 
mission for  bringing  about  or  negotiating  a 
sale  or  exchange  of  the  lands,' and  it  Is  un- 
disputed that  the  exchange  made  with  Aiken 
was  not  brought  about  through  the  efforts  of 
appellants.  In  other  words,  they  did  not 
procure  the  exchange  and  are  not  entitled  to 
a  commission.  We  have  had  cases  where  the 
parties  agreed  that  a  commission  should  be 
paid  if  the  broker  procured  a  sale  or  pro- 
cured some  other  person  to  bring  about  a 
sale,  and  in  those  cases  we  held  that  where 
one  broker  procured  a  sale  or  exchange 
through  another  broker,  he  was  entitled  to 
a  commission.  Simpson  v.  Blewitt,  110  Ark. 
87,  160  S.  W.  1067 ;  Meyer  v.  Holland,  171  S. 
W.  893.  There  is  no  contention  that  such 
was  the  effect  of  the  contract  in  this  case  be- 
tween appellants  and  appellees,  and  in  order 
to  entitle  them  to  a  commission  it  must  ap- 
pear that  they  procured  a  sale  or  exchange 
for  appellees.  This  they  did  not  do.  Appel- 
lees reserved  the  right,  as  before  stated,  to 
place  the  lands  In  the  hands  of  other  dealers 
for  sale  or  exchange,  and  under  this  reserva- 
tion they  had  the  right  to  accept  a  purchaser 
brought  to  them  by  Colter  &  Co.  or  any  other 
dealer,  and  pay  the  latter  a  commission, 
without  becoming  liable  to  appellants,  even 
though  the  appellants  originally  brought  that 
firm  of  brokers  and  appellees  together.  Col- 
ter &  Co.  were  not  acting  as  agents  for  ap- 
pellants in  negotiating  the  exchange  between 
appellees  and  Aiken,  but  were  proceeding  In- 
dependently. It  may  be  that  Colter-  A  Co. 
did  not  act  In  good  faith  with  appellants,  and 
there  is  some  testimony  of  admissions  on  the 
part'of  Colter  &  Co.  which  tend  to  establish 
that  fact.  But  that  does  not  render  appel- 
lees liable,  for  they  had  the  right  to  employ 
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Colter  &  Co.  to  make  the  sale  or  exchange, 
and  <Ud  so,  and  agreed  to  pay  them  a  com- 
mission. So  there  Is  no  theory  deducible 
from  the  evidence  in  this  case  upon  which 
appellants  are  entitled  to  recover  from  appel- 
lees a  commission  for  the  exchange  made 
with  Aiken.  They  did  not  bring  about  the 
exchange,  and  their  contract  with  appellees 
was  not  broad  enough  to  oititle  them  to  a 
commission  on  an  exchange  brought  about  by 
Colter  &  Co.,  or  any  other  brokers. 
The  Judgment  is  therefore  affirmed. 


ST.  liOUIS  SOUTHWESTERN  RT.  CO.  T. 
MITCHELL.     (No.  8.) 

(Supreme  Court  of  Arkansas.     Not.  23,  1914.) 

1.  Rahaoads  (i  313*)— Cbossino  Accident— 

SlONAUa     —     STATX7TE8    —     APPLICAXIOM     — 

"Train  " 

Kirby'a  Dig.  f  6607,  proTiding  that  all  per- 
sons running  trains  in  the  state  shall  keep  a 
constant  lookout  for  persons  and  property  on 
the  track  and  that  railroad  companies  shall  be 
liable  for  any  damage  done  to  any  person  or 
property  by  reason  of  failure  to  keep  such  look- 
out, and  imposing  on  such  companies  the  burden 
of  showing  that  the  duty  was  performed,  is  lim- 
ited to  the  operation  of  trains  as  such,  and  does 
not  apply  to  the  operation  on  the  track  ot  a  rail- 
road motor  car  belouging  to  the  railroad  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1002;   Dec.  Dig.  |  313.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Train.] 

2.  Raiisoadb  (I  310*)— Cbossing  Accident- 
Motor  Cabs— Opebation — Cabs  Reqtjibed. 

Where  employes  of  a  railroad  company 
operated  a  motor  car  along  the  track  and  over 
crossings,  they  were  bound  to  exercise  reason- 
able care  in  so  doing,  whether  commanded  to 
do  so  by  statute  or  not. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  082-987;    Dec.  Dig.  |  310.*] 

3.  Railboads  (I  351*)— Cbosbino  Accident— 
CoLusiON  with  Motob  Cab— Ofebaiivks 
— Case    Requibed — Instbuctionb. 

In  an  action  for  injuries  to  plaintifC  at  a 
railroad  crossing  by  being  stmck  by  a  railroad 
motor  car,  the  court  properly  charged  that  the 
operatives  of  the  car  were  required  to  keep  a 
lookout  for  persons  crossing  the  track,  and  if 
their  failure  to  use  reasonable  care  in  stopping 
the  car  constituted  negligence  plaintiff  could  re- 
cover unless  he  himself  was  negligent  in  fail- 
ing to  stop,  look,  and  listen  to  see  if  a  car  or 
train  was  coming,  under  the  rule  that  a  railroad 
track  is  a  warning  of  danger  and  that  a  person 
approaching  it  in  the  exercise  of  ordinary  care 
must  stop,  look,  and  listen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1193-1211,  1213-1216;  Dec.  Dig. 
I  351.*] 

4.  Railboads  (§  350*)— Cbossing  Accident— 
contbibdtobt  negligence — qxtbstion  fob 

JUBT. 

In  an  action  for  injuries  to  plaintiff  by 
being  struck  by  a  railroad  motor  car  at  a  cross- 
ing at  night,  the  car  following  a  train  and  ap- 
proaching without  lights,  whether  plaintiff  was 
negligent  in  failing  to  observe  the  car  before 
going  on  the  track  was  for  the  jury. 

[Hd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  }$  1152-1192 ;  Dec.  Dig.  g  350.*] 


5.  Accobd  and  Satisfaction  (§  26*)— What 

Constitutes— Evidence. 

Plaintiff  having  been  injured  la  a  railroad 
crossing  accident,  defendant's  claim  agent  of- 
fered him  a  draft  for  $50  in  settlement,  agreeing 
also  to  pay  plaintiff's  attorney.  Plaintiff  tes- 
tified that  be  took  the  draft  because  the  agent 
told  him  he  would  never  get  anything  else,  but 
had  no  intention  to  cash  it  and  did  not  do  so. 
The  railroad  company  made  no  attempt  to  set- 
tle with  plaintiff's  attorney  and  sought  to  ex- 
cuse itself  by  stating  that,  suit  having  been 
begun  on  the  same  day  the  settlement  was  ef- 
fected, it  concluded  that  no  settlement  with  him 
could  be  made.  Held,  that  such  facts  were  in- 
sufficient to  establish  an  accord  and  satisfac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  Jg  1^166;  Dec.  Dig. 
i  26.*] 

6.  Trial  (g  267*)  —  Ihstbitctions  —  Rxqubst 
to  CHabqbi— Pkebentation — Tiue. 

Under  Kirby's  Dig.  g  6196,  subd.  6,  pro- 
viding that  when  the  evidence  is  concluded  ei- 
ther party  may  request  instructions,  which  shall 
be  given  or  refused  by  the  court,  etc.,  the  trial 
judge  has  discretion  to  require  that  the  instruc- 
tions be  settled  before  argument,  and  to  that 
end  may  require  that  requests  to  charge  be  sub- 
mitted before  the  opening  argument. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  gg  642-645;   Dec.  Dig.  g  257.*] 

7.  Tbial   (g   207*)  —  Request   to    Charge — 
Time. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  a  controversy  arose  during  the 
argument  over  a  statement  made  therein  that 
defendant's  offer  to  compromise  was  an  admis- 
sion of  liability,  defendant  was  then  entitled  to 
request  and  have  the  court  give  an  instruction 
that  such  was  not  the  effect  thereof. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  gg  498,  499,  501;   Dec.  Dig.  g  207.*I 

8.  Trial    (g    194*)— Instbuctoons— Pbovihcb 
OF  Coubi  and  Juby 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  request  to  charge  that  if  the  jury  found 
that  the  original  record  of  the  movement  of  the 
railroad's  trains  had  been  proven  they  must  ac- 
cept it  as  they  would  any  other  written  evidence 
made  at  the  time  of  the  transaction,  and  unless 
they  had  reason  to  believe  that  the  record  bad 
been  changed  or  tampered  with  they  should  find 
it  to  give  the  correct  movement  of  the  trains, 
was  properly  refused,  since  such  record  did  not 
import  verity  and  was  entitled  to  no  greater 
weight  than  other  similar  records. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  g  194.*] 

Appeal  from  Circuit  Court,  Prairie  County; 
Eagene  Lankford,  Judge. 

Action  by  P.  M.  MitcheU  against  the  St 
Louis  Southwestern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Appellee  sued  to  recover  damages  to  com- 
pensate for  an  Injury  sustained  by  him,  and 
at  the  trial  tesUfled  that  on  the  3d  day  of 
January,  1914,  while  proceeding  with  due  care 
to  drive  his  team  across  the  appellant's  road 
on  a  public  highway,  the  employes  of  appel- 
lant in  charge  of  a  motor  car  negligently  ran 
into  appellee's  wagon  in  which  he  was  rid- 
ing, threw  him  out  of  it,  and  seriously  in- 
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Jnred  him.  Appellant  admitted  that  Its  hand 
car  struck  the  appellee's  wagon,  but  alleged 
that  the  collision  was  occasioned  by  reasoa 
of  the  failure  of  appellee  to  stop,  >Iook,  or 
listen  before  undertaking  to  cross  the  track; 
and  alleged,  and  offered  proof  tending  to 
-show,  that  its  employes  were  proceeding  with 
due  care;  and  farther  that  had  appellee  stop- 
ped and  looked  or  listened  he  could  and 
would  have  seen  the  approaching  car  in  time 
to  have  avoided  the  collision,  whereas  its  em- 
ployes operating  the  hand  car  were  unaware 
of  appellee's  proximity  to  the  track  and  bis 
consequent  danger  until  the  car  was  too  near 
the  wagon  to  avoid  the  collision.  Appellee 
-undertook  to  excuse  his  failure  to  stop,  look, 
and  listen  by  testifying  that  a  freight  train 
passed  immediately  in  front  of  the  hand  car, 
and  that  the  train  made  so  much  noise  that 
lie  conld  not  hear  the  car,  and  that  he  did  not 
know  that  the  band  car  was  following  imme- 
diately behind  the  train,  and,  moreover,  that 
the  collision  occurred  just  about  dark,  and 
tihere  were  no  lights  of  any  kind  on  the  hand 
car.  The  proof  showed  that,  some  time  after 
the  Injury  complained  of  was  inflicted,  an 
agreement  was  entered  into  whereby  appellee 
agreed  to  accept  the  sum  of  $50  In  satisfac- 
tion of  all  damages  which  he  had  sustained, 
and  a  draft  for  that  amount  was  drawn  In 
favor  of  and  delivered  to  appellee.  This 
draft  was  never  cashed,  nor  presented  for 
payment,  although  the  proof  showed  that  It 
would  have  been  cashed  had  It  been  present- 
ed. A  written  release  was  signed,  but  the 
proof  does  not  show  that  appellee's  at- 
torneys were  parties  to  or  were  advised  of 
it,  and  on  the  very  day  of  its  execution  this 
suit  was  brought.  It  is  admitted  that.  In  ad- 
dition to  the  consideration  of  $50  evidenced 
by  the  draft,  the  railway  company  agreed  to 
pay  appellee's  lawyer,  and  it  was  stated  by 
the  claim  agent  at  the  time  that,  as  no  suit 
had  been  brought,  the  fee  would  probably  not 
exceed  $25;  but  the  agreement  was  that  the 
railway  company  should  pay  the  fee,  what- 
ever it  might  be.  There  was  no  proof  that 
any  representative  of  the  railway  company 
ever  conferred  with  appellee's  attorney  in  re- 
gard to  the  fee,  and  no  understanding  was 
ever  had  in  that  behalf.  The  appellant  ten- 
dered the  ?50  recited  In  the  release,  and  un- 
dertook to  excuse  its  failure  to  pay  the  at- 
torney's fee  by  saying  that  It  knew  It  was 
useless  to  undertake  to  settle  with  the  at- 
torney after  the  Institution  of  the  suit. 

Among  other  Instructions,  the  court  gave 
the  following: 

"  (2)  It  ia  the  duty  of  the  servants  of  the 
railroad  company  operating  a  car  to  keep  a  look- 
out for  people  croRslnj;  the  tracks,  and  if  they 
fail  to  do  that,  or  if  they  fail  to  use  reasonable 
care  in  stopping  the  train  or  car,  they  would 
be  guilty  of  negligence,  and  the  plaintiff  should 
recover,  unless  you  find  that  he  was  guilty  of 
contributory  ncKligence  and  neglected  to  watch 
out  for  approaching  cars.  It  Is  the  duty  of  any 
one  crossing  the  tracks  to  stop,  look,  and  listen 
to  see  if  car  or  train  is  coming," 


The  court  refused  to  give  the  following  In- 
structions at  the  request  of  the  appellant: 

"(2)  The  jury  is  instructed  that  if  they  find 
from  the  evidence  that  the  plaintiff  and  the  de- 
fendant entered  into  an  agreement  to  settle  and 
compromise  this  cause,  and  that  such  agreement 
was  reduced  to  writing,  and  that  the  defendant 
performed  and  was  ready  and  willing  to  carry 
its  agreement  to  completion  by  paying  the  draft 
and  such  other  agreement  as  it  would  in  refer- 
ence to  the  settlement,  then  your  verdict  most 
be  for  the  defendant. 

"(■3)  The  jury  are  instructed  that  an  offer  to 
settle  this  suit  by  the  defendant  is  not  an  admis- 
sion of  its  liabilities,  and  in  ascertaining  the 
fact  as  to  whether  the  defendant  is  liable  to  the 
plaintiff  for  damages  yon  cannot  take  into  con- 
sideration any  action  or  statement  made  by 
the  claim  agent  in  reference  to  a  settlement  or 
a  compromise  of  the  case  in  &dng  the  orisinal 
liability  of  the  defendant. 

"(4)  You  are  instructed  that  the  railway  com- 

gany  on  account  of  the  nature  of  its  business 
eeps  a  record  of  the  movement  of  all  of  its 
trains,  and,  if  you  find  that  the  original  record 
of  the  movement  of  its  trains  had  been  add  need 
in  evidence,  you  must  accept  it  as  you  would 
any  other  written  evidence  made  at  the  time  of 
the  transaction,  and,  nnlesa  yon  have  reason  to 
believe  the  record  of  the  trains  had  been  chang- 
ed or  tampered  with,  you  must  find  it  to  give  the 
correct  movements  of  the  trains." 

Other  facts  will  be  stated  In  the  opinion. 
Appellee  recovered  a  substantial  judgment, 
and  this  appeal  has  been  duly  prosecuted. 

S.  H.  West,  of  St.  Louis,  Mo.,  and  X  C. 
Hawthorne,  of  Jonesboro,  for  appellant  J. 
G.  4  C.  B.  Thweatt,  of  De  Valla  Bluff,  for 
appellee. 

SMITH,  3.  (after  stating  the  facts  as  above). 
[1]  Instruction  numbered  2  given  by  tbe  court 
was  evidently  framed  under  the  impression 
that  section  6607  of  Klrby's  Digest  applied 
to  hand  cars.  Put  such  Is  not  the  case.  l%at 
section  makes  It  the  duty  of  all  persons  run- 
ning trains  in  this  state  to  keep  a  constant 
lookout  for  persons  and  property  upon  the 
track  of  any  railroad,  and  further  provides 
that  the  railroad  company  shall  be  liable  for 
any  damage  done  to  any  person  or  property 
by  reason  of  the  failure  to  keep  this  lookout, 
and  Imposes  upon  tbe  railroad  company  the 
burden  of  showing  that  this  duty  has  been 
performed.  But  this  burden  is  Imposed  only 
upon  persons  running  trains.  Tbe  history  of 
tbe  section  quoted  Is  well  known.  It  is  Act 
Na  12S  of  the  Acts  of  1891,  found  on  page 
213  of  the  acts  of  that  year,  and  has  a  pre- 
amble referring  to  the  decision  of  this  court 
In  the  case  of  M.  &  U  R.  R.  R.  v.  Kerr,  53 
Ark.  102,  12  S.  W.  329.  5  K  R.  A-  429,  20  Am. 
St  Rep.  159.  That  case  held  that  tbe  extent 
of  a  railroad's  duty  to  the  owner  of  stock 
which  bad  strayed  upon  Its  track  was  to  use 
reasonable  and  ordinary  care  to  avoid  Injur- 
ing It  after  discovering  Its  presence  on  the 
track,  and  that  It  was  not  negligence  for  the 
railroad  company  to  fall  to  keep  this  lookout 
for  stock.  This  act  was  Intended  to  Impose  a 
duty  which  the  court  had  decided  did  not  pre- 
viously exist;    but  this  duty  was  Imposed 
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only  on  persons  running  trains;  and  a  band 
car,  even  though  propelled  by  some  mechan- 
ism or  machinery,  and  not  by  band,  Is  not  a 
train.  This  section  (6007)  was  amended  by 
Act  No.  284  of  the  Acts  of  1011,  p.  275,  by  the 
addition  of  a  proviso  to  the  effect  that  the 
right  to  recover  damages  should  not  be  de- 
feated by  the  contributory  negligence  of  the 
person  Injured  where,  if  such  lookout  had  been 
kept,  the  employes  in  charge  of  the  train  could 
have  discovered  the  peril  of  the  i>erson  injur- 
ed in  time  to  have  prevented  the  injury  by 
the  exercise  of  reasonable  care  after  the  dis- 
covery of  such  peril,  and  imposed  upon  the 
railroad  company  the  burden  to  show  that  Its 
duty  to  keep  this  lookout  had  been  performed. 
But,  as  thus  amended,  the  section  applies 
only  to  persons  operating  trains. 

[2,  3]  The  duty  of  persons  running  a  liand 
car  to  keep  a  lookont  is  therefore  not  a  stat- 
utory one,  but  the  duty  to  exercise  reasona- 
ble care  is  a  duty  that  does  exist  whether 
commanded  by  statue  or  not.  However,  while 
the  instruction  given  is  not  correct  as  an  ab- 
stract proposition  of  law  under  all  circum- 
stances, it  was  a  correct  declaration  of  the 
law  as  applied  to  the  facts  of  this  case.  This 
court  has  held  in  numerous  cases  that  one 
crossing  a  railroad  track  must  look  or  listen, 
and  that  the  failure  so  to  do  is  contributory 
negligence,  unless  some  circumstance  in  proof 
excuses  the  failure  to  perform  this  duty.  The 
reason  for  the  rule  is  that  the  track  is  a 
warning  of  danger  and  every  one  must  know 
that  trains  run  at  all  hours  and  ere  likely  to 
pass  at  any  time.  And  for  the  same  reason 
we  would  hold,  even  in  the  absence  of  a  stat- 
ute imposing  the  duty  upon  persons  running 
trains  to  keep  a  lookout,  that  the  duty  to 
keep  a  lookout  exists,  and  that  this  duty  is 
not  limited  to  persons  running  trains,  but 
rests  upon  ell  persons  operating  any  agency 
which  may  be  dangerous  to  persons  at  rail- 
road crossings.  All  persons  must  know  that 
ratlway  crossings  are  liable  to  be  used  at  any 
time.  This  knowledge  is  Imputed  as  a  mat- 
ter of  law,  and,  having  this  knowledge,  this 
lookout  must  be  kept  at  crossings,  independ- 
ently of  any  statutory  requirement.  In  the 
Kerr  Case,  supra,  it  was  said  that  there  was 
an  obligation  due  to  persons  from  railroad 
companies  to  preserve  a  strict  lookout  while 
running  their  trains.  .  The  injury  here  sued 
for  occurred  at  a  crossing,  and  the  instruc- 
tion was  therefore  correct  as  applied  to  the 
facts  of  this  case. 

[4]  The  issue  of  contributory  negligence 
was  properly  submitted  to  the  Jury,  as  the 
proof  on  the  part  of  appellee  was  that  the  in- 
Jury  occurred  about  dark,  when  be  could  not 
see  distinctly,  and  the  car  carried  no  lights, 
and  the  noise  of  its  approach  was  drowned 
by  the  roar  of  the  freight  train  which  passed 
Just  ahead  of  the  car. 

[S]  Appellant's  Instruction  numbered  2  was 
171  S.W.-67 


properly  refused.  The  instruction,  as  we  un- 
derstand it,  told  the  Jury  that,  if  an  agree- 
ment to  settle  liad  been  made  and  reduced  to 
writing,  and  had  been  performed  in  part  by 
appellant,  and  a  tender  of  performance  of 
other  parts  had  been  made,  and  that  appel- 
lant was  ready  to  perform  all  other  parts 
thereof,  that  a  verdict  should  be  returned  for 
defendant;  this  t>eiiig  upon  the  theory  that 
there  was  an  accord  and  satisfaction.  Ap- 
pellee testified  that  he  took  the  check  because 
the  claim  agent  told  him  he  would  never  get 
anything  else,  but  that  he  had  no  intention  to 
cash  It,  and  did  not  do  so.  And  it  is  undis- 
puted that  the  railway  company  did  not  set- 
tle with  appellee's  attorney,  and  has  not  at- 
tempted to  do  so,  except  that  It  expresses  its 
willingness  so  to  do  in  its  answer.  This  is 
not  an  accord  and  satisfaction. 
In  1  Corpus,  Juris.  |  20,  p.  363,  it  is  said: 

"Mere  readiness  to  perform  is  insufficient, 
and  while  there  are  a  few  decisions  which  seem- 
ingly bold  an  accord,  with  tender  of  performance 
and  refusal  to  accept,  is  equivalent  to  satisfac- 
tion, and  may  be  so  pleaded  in  bar  of  the  action 
on  the  original  claim,  the  great  weight  of  au- 
thority is  directly  to  the  contrary.  The  major- 
ity of  decisions  are  to  the  eSect  that  tender  of 
performance  is  in  no  case  equivalent  to  peN 
formance,  and  therefore  not  a  satisfaction  of  the 
original  obligation.  Nothing  short  of  actual  per- 
formance, meaning  thereby  performance  accept- 
ed, will  suffice.  But  this  rule,  as  is  elsewhere 
shown,  would  not  apply  in  a  case  where  a  'new 
agreement  or  promise,  instead  of  the  perform- 
ance  thereof,   is   accepted   in   satisfaction." 

And  sections  21  and  22,  p.  364,  of  the  same 
authority,  read  as  follows: 

"Sec.  21.  Accord  and  part  performance  do 
not  constitate  a  satisfaction.  It  is  merely  exec- 
utory so  long  as  by  its  terms  something  remains 
to  be  done  in  the  future.  If  {performed  in  part 
only,  the  original  right  of  action  remains,  and 
the  party  to  be  charged  is  allowed  what  he  has 
paid  in  diminution  of  the  amount  claimed." 

"Sec.  22.  Performance  of  part  and  readiness 
to  perform  the  balance,  or  performance  in  part 
and  tender  of  performance  of  the  balance,  are 
likewise  insuffldent  to  constitute  a  satisfaction." 

This  statement  of  the  law  is  subject  to  the 
qualification  that  one  may  take  such  action, 
or  accept  such  benefits,  as  to  place  it  out  of 
his  power  to  abandon  the  contract  of  com- 
promise, in  which  event  his  remedy  is  to  sue 
on  the  agreement  of  compromise  for  damages 
for  the  part  that  remained  unperformed. 
Whipple  V.  Baker,  85  Ark.  439, 108  S.  W.  830. 
But  that  exception  does  not  apply  here. 

See,  also,  North  State  Fire  Ins.  Co.  v.  Dil- 
lard,  88  Ark.  476,  115  S.  W.  154;  Grlmmett 
V.  Ousley,  78  Ark.  304,  94  S.  W.  694. 

The  instruction  was  properly  refused. 

Instruction  Na  3  asked  by  appellant  is  con- 
ceded to  be  a  correct  declaration  of  the  law, 
but  it  is  urged  that  it  was  not  asked  in  apt 
time. 

[C]  Section  6196  of  Kirby's  Digest  provides 
the  order  of  trial  after  the  jury  has  been 
sworn.  Subdivisions  1,  2,  3,  and  4  thereof 
cover  the  progress  of  the  trial  to  the  conclu- 
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don  of  Om  evldenoe.   The  fifth  subdivision  of 
this  section  provides: 

"(6)  When  the  evidence  is  condaded,  either 
party  may  request  instnictioM  to  the  jury  on 
points  of  law,  which  shall  be  given  or  refused 
by  the  court,  which  instructions  shall  be  reduc- 
ed to  writing,  if  either  party  require  it." 

The  sixth  snbdlvlslon  relates  to  the  argu- 
ment before  the  jury. 

We  thlnlc  the  trial  Judge  has  the  discretion 
.to  require  that  the  Instructions  be  settled 
before  the  argument  begins  and,  as  a  means 
to  this  end,  may  require  any  special  request 
for  Instructions  to  be  made  before  the  open- 
ing of  the  argument  Of  course,  this  dis- 
cretion Is  not  an  absolute  one,  for  questions 
might  be  raised  in  the  argument  which  would 
necessitate  additional  instructions  by  the 
court 

[7]  At  the  conclusion  of  the  court's  Instruc- 
tions, appellant  requested  the  court  to  give 
the  instructions  which  it  asked,  except  its  in- 
struction numbered  8,  which  last  was  not 
asked  until  after  the  opening  argument  had 
been  nude  for  appellee.  The  court  refused 
to  give  these  Instructions,  but  granted  permis- 
sion to  appellant  to  reduce  them  to  writing. 
In  the  meantime,  a  controversy  arose  over  a 
statement  said  to  have  been  made  in  the 
opening  argument  in  appellee's  behalf,  to  the 
eifect  that  the  offer  of  compromise  on  the 
pan  of  appellant  was  an  admission  of  its  liar 
bility.  This  argument  Is  not  reported  in  the 
transcript  but  the  record  does  show  that  this 
controversy  arose,  and  the  instruction  was 
asked  as  soon  as  it  arose,  and  was  therefore 
asked  in  apt  time. 

Under  the  circumstances,  we  think  appel- 
lant was  entitled  to  have  the  jury  specifically 
told  that  they  should  not  consider  the  offer 
of  compromise  as  an  admission  of  liability. 
The  case  was  a  close  one  on  the  facts,  and. 
In  the  absence  of  specific  directions  to  Ignore 
Che  evidence  In  regard  to  the  settlement  in 
determining  the  question  of  liability,  that 
evidence  may  have  tunied  the  scale  In  ap- 
pellee's favor. 

[S]  We  think  no  error  was  committed  In  re- 
fusing appellant's  fourth  Instruction.  There 
is  nothing  about  these  train  records  to  im- 
port verity.  Under  some  circumstances,  their 
recitals  might  furnish  evidence  of  a  very  sat- 
isfying character ;  but  the  court  cannot  say 
as  a  matter  of  law  that  these  records  were 
correctly  kept  and  that  no  agent  has  I>een 
mistaken  In  his  report  of  the  movement  of 
any  train,  nor  that  the  records  have  been 
properly  kept  so  that  all  opportunity  for  mis- 
take, or  possible  collusion,  has  been  elim- 
inated. Such  evidence  should  be  weighed  by 
the  Jury  like  other  evidence  and  given  such 
weight  as  it  appears  entitled  to  have. 

For  the  error  In  refusing  appellant's  third 
Instruction  the  Judgment  will  be  reversed,  and 
the  cause  remanded. 


SCHNEIDER  v.  COKBB.     (No.  29.) 

(Supreme  Court  of  Arkansas.     Dec  7,  1014.) 

Replkvin  ({  126*)— Bonds— SumkaktJcdo- 
uknt  aojunbt  subbtt. 

Under  Kirby's  Dig.  i  6871,  authorizing  a 
judgment  against  the  plaintiff  in  replevin  for  the 
value  of  the  property  taken  under  the  order  of 
delivery,  provided  the  same  lias  not  been  sur- 
rendered to  the  defendant  on  bond,  and  permit- 
ting a  judgment  against  the  sureties  on  the  bond 
of  the  plaintiff  for  the  value  of  the  property,  a 
summary  judgment  may  not  be  rendered  against 
a  surety  on  a  replevin  bond  where  defendant 
took  possession  on  a  retaining  bond  and  plaintiff 
thereafter  got  possession  of  the  property 
through  a  Judgment  of  the  justice  of  the  peace  in 
his  favor,  as  summary  proceedings  can  only  be 
had  when  authorized  by  statute. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  i  605;   Dec.  Dig.  |  IZe.*] 

Appeal  from  Circuit  Oonrt  Pulaski  Ooon- 
ty;   W.  Q.  Hendricks,  Judge. 

Replevin  by  Mrs.  Jennie  Wallace  against 
Mrs.  Floyd  Coker.  From  a  summary  Judg- 
ment against  C  Schneider,  as  surety  on  the 
replevin  bond,  he  appeals.    Reversed. 

W.  C.  Adamson,  of  Little  Rock,  for  appel- 
lant Fred  McDonald,  of  Argenta,  for  ap- 
pellee. 

McCtJLLOOH,  C.  J.  This  Is  an  appeal  by 
a  surety  on  the  plaintiff's  replevin  bond  from 
a  Judgment  against  him  and  the  plaintiff  few 
the  return  of  the  property  sued  for  or  Its 
value. 

The  plaintiff,  Mrs.  Jennie  Wallace,  institnt- 
ed  the  action  before  a  Justice  of  the  peace 
against  the  appellee  to  recover  possession  of 
certain  personal  property,  and,  after  the 
order  of  delivery  was  placed  In  the  hands  of 
the  sheriff,  she  executed  and  delivered  to 
said  oflicer  a  bond  with  appellant  Schneider, 
as  security,  as  provided  by  statute  (Kirby's 
Digest,  8  6857),  undertaking  that  the  phUn- 
tlff  should  duly  prosecnte  the  action  and  per- 
form the  Judgment  of  the  court  therein  by 
returning  the  property,  if  a  return  thereof 
be  adjudged,  etc.  The  sheriff  executed  the 
writ  by  taking  the  property  into  tils  iMsses- 
sion,  but  within  two  days,  the  defendant  as 
allowed  by  statute,  gave  bond  to  retain  the 
property  and  the  same  was  returned  to  ber. 
These  facts  are  recited  in  the  return  of  tbe 
sheriff  upon  the  writ  and  both  tbe  bonds 
were  returned.  Tbe  trial  of  the  cause  before 
the  Justice  of  tbe  peace  resulted  In  Judgment 
In  favor  of  the  plaintiff  for  the  recovery  of 
the  property,  and  appellee  appealed  to  the 
circuit  court  When  the  case  was  called 
for  trial  in  the  circuit  court  the  plaintiff 
failed  to  prosecute,  and  Judgment  by  de- 
fault was  rendered  In  favor  of  defendant  and 
the  surety  on  the  plaintHTs  bond,  the  Judg- 
ment containing  a  recital  that  according  to 
the  return  of  the  sheriff,  the  property  had 
been  delivered  to  the  plaintiff  under  the  order 
of  delivery  Issued  at  the  commencement  of 
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tbe  action.  At  a  snbsequebt  term  of  the  cir- 
cuit court,  appellant  and  appellee  each  filed 
a  motion  to  amend  the  record  of  the  Judg- 
ment, and  the  court  entered  an  order,  nunc 
pro  tunc,  amending  the  record  so  as  to  strike 
out  the  recital  to  the  effect  that  the  retnm 
of  the  sheriff  showed  that  the  property  had 
been  delivered  to  the  plaintiff,  and  to  merely 
recite  the  fact  that  "the  plaintiff  is  now  In 
tbe  possession  of  the  property."  This  appeal 
was  taken  by  appellant,  the  surety  on  the 
bond,  within  one  year  from  tbe  date  of  the 
original  judgment,  and  by  the  appeal  he 
challenges  the  authority  of  tbe  court  to 
render  a  judgment  against  him  on  the  bond. 

The  Judgment  against  tbe  surety  was 
rendered  summarily  by  tbe  court  without  any 
notice,  except  such  as  Is  constructively  given 
to  him  by  reason  of  him  making  himself  a 
party  to  the  record  as  surety  on  the  bond. 
No  additional  notice  was  necessary  if  the 
judgment  falls  within  the  authority  confer- 
red upon  tbe  court  by  the  statute.  The  ap- 
peal, however,  brings  up  for  review  the  entire 
record  for  the  purpose  of  determining  wheth- 
er the  Judgment  was  authorized. 

it  does  not  appear  from  the  face  of  the 
record  by  what  means  the  property  came  Into 
tbe  possession  of  the  plaintiff,  but  the  pre- 
sumption may  be  indulged  that  possession 
was  obtained  under  the  Judgment  of  the 
Justice  of  the  peace.  At  any  rate,  the  return 
of  the  sheriff  diows  that  the  property  was 
not  delivered  to  tbe  plaintiff  under  the  order 
of  delivery,  but  that  tbe  same  was  surrender- 
ed to  the  defendant  upon  tbe  execution  of  a 
retaining  bond,  in  accordance  with  the  terms 
of  tbe  statute. 

The  question  presented,  therefore.  Is  wheth- 
er or  not,  under  those  circumstances,  the  cir- 
cuit court  had  authority  to  render  a  Judg- 
ment against  the  surety  for  the  return  of  tbe 
property.  It  is  clear  that  the  statute  confer- 
red no  such  authority.  It  provides  that.  If 
Judgment  be  given  for  the  defendant  in  the 
action,  the  court  may  render  Judgment 
against  tbe  plaintiff  "for  tbe  value  of  tbe 
property  taken  under  the  order  of  delivery 
In  tbe  case,  provided  the  same  baa  not  been 
surrendered  to  the  defendant  upon  bond," 
and  may  also  render  Judgment  against  tbe 
sureties  on  tbe  bond  of  the  plaintiff  for  tbe 
value  of  the  property.  Klrby's  Digest,  {  6871. 
It  will  be  seen  from  a  consideration  of  the 
terms  of  tbe  statute  that  the  court  Is  au- 
thorized to  render  Judgment  against  the 
surety  only  when  the  property  has  been  taken 
by  the  plaintiff  under  tbe  order  of  delivery, 
and  such  Judgment  is  not  authorized  where 
tbe  plaintiff  has  secured  possession  in  some 
other  way,  as  In  this  case,  under  the  Judg- 
ment of  the  Justice  of  tbe  peace.  Tbe  bond 
of  tbe  plaintiff  served  Its  purpose  when  the 
property  was  taken  by  tbe  sheriff  and  then 
returned  to  the  defendant  upon  the  execution 
of  a  retaining  bond.    The  plaintiff  was  en- 


titled to  iK>ssesslon,  which  was  adjudged  to 
her  by  the  Justice  of  the  peace,  unless  that 
Judgment  was  superseded.  A  Judgment  In 
favor  of  the  defendant  in  tbe  circuit  court 
entitled  her  to  a  return  of  the  property,  but 
not  to  a  Judgment  against  tbe  surety.  A 
court  can  only  proceed  summarily  unless  au- 
thorized by  the  statute.  Lowensteln  v.  Mc- 
Cadden,  54  Ark.  13,  14  S.  W.  1095;  Martin 
V.  Tennlson,  58  Ark.  2»1,  19  S.  W.  922;  Dll- 
lard  V.  Nelson,  78  Ark.  237,  96  S.  W.  460. 

Our  conclusion  is  that  tbe  Judgment 
against  appellant,  as  surety  on  the  bond,  was 
unauthorized.  The  same  is  therefore  re- 
versed and  set  aside. 


AMERICAN  HARDWOOD  LUMBER  CO.  ▼. 

T.  J.  ELLIS  &  CO.    (No.  31.) 
(Supreme  Court  of  Arkansas.     Dec.  7,  1914.) 

1.  cobfobations  (|  665*)— actions  against 
fobeign  cokporation  —  jubisdictior  — 
Statutx. 

Klrby's  Dig.  i  826,  requires  foreign  corpo- 
rations to  designate  an  agent  upon  whom  serv- 
ice of  process  ma;  be  made,  and  authorizes  serv- 
ice upon  such  agent.  Section  834,  which  was 
adopted  in  1899,  provides  that  service  upon  the 
designated  agent  of  a  foreign  corporation  shall 
be  sufficient  to  give  jurisdiction  over  such  cor- 
poration to  any  of  the  courts  of  tbe  state,  wheth- 
er the  service  was  had  upon  the  agent  within  the 
county  where  the  suit  was  brought  or  not. 
Seld,  that  the  latter  section  cannot  be  construed 
as  giving  the  courts  jurisdiction  only  over  such 
cases  as  might  be  brought  therein  under  the  or- 
dinary venue  laws,  since  section  825  gave  that 
jurisdiction,  and  therefore  must  be  construed,  to 
give  it  any  meaning,  as  giving  any  court  juris- 
diction of  such  suit  regardless  of  the  nature  of 
tbe  action  or  the  place  where  service  was  had. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2571,  2573,  2595-2600;  oia.  Dig. 
§  665. »] 

2.  constttdtional  law  (§  70*)— wisdom  of 
Statute-Judicial  Powebs. 

The  courts  must  give  effect  to  tbe  language 
of  a  statute,  regardless  of  its  harshness  or  the 
inconvenience  waich  is  likely  to  follow  from  it. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §§  129-132,  137;  Dec  Dig.  { 
70.*] 

3.  COBPOBATIONB  (J  666*)— ACTIONB  AGAINST 
FOBEIQN     COBFOBATION — STATUTES— lUPLIKD 

Act  April  1,  1909  (Laws  1909,  p.  293),  pro- 
viding that  all  corporations  who  keep  a  branch 
office  in  any  county  shall  be  subject  to  suit  in 
such  county,  and  that  service  may  be  made 
therein  upon  the  employ^  in  charge  of  the  branch 
office,  does  not  impliedly  repeal  Klrby's  Dig.  | 
834,  providing  that  service  upon  the  desiimated 
agent  of  a  forei^  corporation  shall  be  sufficient 
to  give  jurisdiction  over  such  corporation  to  any 
of  the  courts  of  the  state,  whether  the  service 
was  had  upon  the  agent  within  the  county  where 
tbe  suit  was  brought  or  not,  but  gives  an  ad- 
ditional remedy. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  2671,  2573,  2595-2600;  Dec.  Dig. 
§  665.*] 

4.  Appeal  and  Ebbob  ({  195*)— Pbesentino 
Questions  in  Loweb  Coubt— Amendment- 
New  Cause  of  Action. 

Where  defendant  appeared  specially  to  chal- 
lenge the  sufficiency  of  the  service  and  declined 
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to  plead  farther  after  its  special  plea  had  been 
correctly  overruled,  it  cannot,  on  appeal,  raise 
the  question  that  an  amendment  to  the  declara- 
tion stated  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1149 ;  Dec.  Dig.  g  195.*] 

Afipeal  from  Circuit  Court,  Calhoun  Coun- 
ty;   T.  J.  J.  Gaugban,  Special  Judge. 

Action  by  T.  J.  Ellis  &  Co.  against  the 
American  Hardwood  Lumber  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  W.  Warren,  of  Camden,  for  appellant 
O.  L.  Poole,  of  Hampton,  for  appellee. 

Mcculloch,  C.  J.  Appellant  is  a  Mis- 
souri corporation  and  has  complied  with  the 
laws  of  this  state  by  designating  an  agent  up- 
on whom  service  of  summons  and  other  pro- 
cess may  be  made,  In  accordance  with  the 
statutes  of  this  state  which  prescribe  the 
terms  upon  which  foreign  corporations  may 
transact  intrastate  business  here.  Klrby's 
Digest,  i  S25.  The  corporation  maintains  an 
office  In  Saline  county.  Ark.,  which  is  desig- 
nated as  its  principal  place  of  business,  and 
the  designated  agent  resides  there.  Appel- 
lee Is  doing  business  In  Calhoun  county  in 
this  state,  and  instituted  this  action  against 
appellant  in  tlie  circuit  court  of  that  county 
to  recover  on  account  for  the  price  of  car 
loads  of  lumber  aggregating  the  sum  of  $1,- 
252.48,  together  with  interest  Summons 
was  issued,  directed  to  the  sheriff  of  Saline 
county,  and  the  writ  was  by  the  sheriff  of 
that  county  served  upon  the  agent  designated 
by  appellant  corporation.  Subsequently  ap- 
pellee filed  an  amendment,  exhibiting  a  fur- 
ther account  for  the  price  of  another  car 
load  of  lumber  aggregating  ?,S96.31,  which 
fell  due  after  the  commencement  of  the  ac- 
tion, and  prayed  for  Judgment  for  that  addi- 
tional amount  Appellant  appeared  by  Its 
counsel  and  put  In  a  special  plea,  directed 
against  the  service  of  the  summons  outside 
of  the  county  wherein  the  action  was  Insti- 
tuted, and,  when  the  court  overruled  the 
plea,  saved  its  exceptions.  Appellant  de- 
clined to  plead  further  and,  upon  testimony 
being  Introduced  In  support  of  the  account 
sued  on.  Judgment  was  rendered  In  appellee's 
favor  for  the  full  amount  set  forth  In  the 
original  complaint  and  the  amendment  there- 
to. Appellant  filed  its  motion  for  a  new 
trial,  which,  was  overruled,  and  an  appeal  was 
duly  proseaited. 

[1]  The  contention  Is  that  the  statute  does 
not  authorize  the  service  upon  the  designat- 
ed agent  of  a  foreign  corporation  outside  of 
the  county  where  a  transitory  action  Is  In- 
stituted, and  that  the  service  should  have 
been  quashed.  The  statute  provides  that 
service  of  summons  upon  the  designated 
agent  of  a  foreign  corporation  "at  any  place 
In  this  state  shall  be  sufficient  service  to  give 
Jurisdiction  over  such  corporation  to  any  of 
the  courts  of  this  state,  whether  the  service 


was  bad  upon  said  agent  within  the  county 
where  the  suit  was  brought  or  Is  pending 
or  not"  Act  March  18,  1899;  Klrby's  Dig. 
%  834.  The  contention,  as  we  understand  it, 
is  that  It  was  not  intended  by  the  lawmakers 
to  give  Jurisdiction  to  any  county  In  the  state 
and  authorize  service  of  process  In  any  other 
county,  but  It  was  Intended  that  the  venue 
as  fixed  by  other  statutes  would  still  con- 
trol, and  that  the  service  might  be  had  up- 
on the  de.'ilgnated  agent  where  the  suit  had 
been  brousht  according  to  the  venue  prescribed 
by  the  other  statutes.  That  is  to  say,  where 
the  action  Is  local,  it  must  be  brought  in  the 
prescribed  county,  and  service  had  anywhere 
in  the  state  on  the  designated  agent;  but 
that  where  the  action  Is  transitory,  as  in 
this  case.  It  must  be  brought  In  the  county 
where  service  can  be  had.  We  do  not  think 
the  language  of  the  statute  can  be  limited 
so  as  to  give  It  only  that  effect,  for  the  plain 
language  used  In  the  statute  is  that  the  serv- 
ice at  any  place  In  the  state  shall  be  suffidoit 
to  give  Jurisdiction  "to  any  of  the  courts  of 
this  state,  whether  service  was  had  uixtn  said 
agent  within  the  county  where  the  suit  was 
brought  or  is  pending  or  not"  To  thus  limit 
the  language  of  the  statute  would  be  to  de- 
stroy its  effect  entirely,  for  without  giving 
it  the  effect  according  to  the  language  used 
it  would  add  nothing  to  the  statute  already 
in  force. 

Section  825  of  Klrby's  Digest  prescribes 
a  requirement  that  a  foreign  corporation 
shall  designate  an  agent  "on  whom  service 
of  summons  and  other  process  may  be 
made,"  and  that  It  is  suffidoit  to  authorize 
service  upon  such  agent  Therefore  the  law- 
makers must  have  Intended  to  add  something 
by  the  act  of  March  18,  1899,  In  saying  that 
the  service  should  be  sufficient  to  give  Juris- 
diction to  any  of  the  courts  of  the  state, 
whether  had  in  the  county  where  the  suit  ia 
brought  or  is  pending  or  not 

Similar  language  was  employed  in  the  act 
of  1887  (Laws  1887,  p.  234)  which  provided 
that  service  upon  the  designated  agent  should 
be  "sufficient  to  give  Jurisdiction  over  sudi 
corporation  to  any  of  the  courts  of  this  state," 
and  this  court.  In  an  opinion  by  Judge  Battle, 
in  the  case  of  Southern  Building  &  Loan  As- 
sociation V.  Hallum,  59  Ark.  583,  28  S.  W. 
420,  clearly  Intimated  that  the  proper  oon- 
structlou  of  that  statute  was  to  hold  that 
service  on  the  designated  agent  was  suffi- 
cient to  authorize  the  suit  in  any  of  the  coun- 
ties of  the  state. 

[2]  We  conceive  It  to  be  our  duty  to  give 
effect  to  the  language  used  by  the  lawmakers, 
and  when  this  is  done  It  means  that  under 
the  statute  now  in  force  service  on  the  desig- 
nated agent,  even  outside  of  the  county  whbre 
the  suit  is  brought,  is  sufficient  We  have 
nothing  to  do  with  the  harshness  of  the  stat- 
ute nor  the  inconvenience  which  is  likely  to 
follow  from  it  That  Is  a  matter  which  ad- 
dresses Itself  entirely  to  the  lawmakers. 
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[S]  We  do  not,  In  the  consideration  of  this 
questloh,  overlook  the  later  act  of  April  1, 
1909  (Laws  1909,  p.  293)  which  provides  that: 

"All  foreign  and  domestic  corporations  who 
keep  or  maintain  in  any  of  the  counties  of  this 
state  a  branch  office  or  other  place  of  business, 
shall  be  subject  to  suits  in  any  of  the  courts  in 
any  of  said  counties  where  said  corporation  so 
keeps  or  maintains  such  office  or  place  of  busi- 
ness, and  that  service  of  summons  or  other  pro- 
cess of  law  from  any  of  the  said  courts  held  in 
said  counties  upon  the  agent,  servant  or  employ^ 
in. charge  of  said  office  or  place  of  business  shall 
be  deemed  good  and  sufficient  service  npon  said 
corporations  and  shall  be  sufficient  to  give  juris- 
diction to  any  of  the  courts  of  this  state  held  in 
the  counties  where  said  service  •  •  *  is 
had." 

This  statute  was  dealt  with  and  analyzed 
In  the  recent  case  of  Ft.  Smith  Lumber  Co. 
V.  Shackleford,  171  S.  W.  99.  It  may  be 
urged  with  some  plausibility  that  this  stat- 
ute was  Intended  to  displace  or  repeal  the 
former  one  referred  to  above,  but  upon  care- 
ful consideration  we  have  reached  the  con- 
clusion that  It  does  not  have  that  effect,  and 
that  It  was  merely  Intended  to  give  the  addi- 
tional remedy  of  serving  process  upon  at 
branch  office  or  other  place  of  business  In 
the  county  where  the  same  Is  located. 

Onr  conclusion  Is  that  the  service  In  this 
case  was  sufficient  to  authorize  a  Judgment 
agralnst  the  corporation. 

[4]  It  is  also  Insisted  that  the  court  erred 
In  permitting  the  amendment  bringing  In  a 
new  cause  of  action  which  was  not  mature 
at  the  commencement  of  this  action.  It  Is 
sufiBclent,  however,  to  say  that  that  question 
was  not  raised  In  any  manner  below,  and  ap- 
pellant Is  deemed  to  have  waived  the  imma- 
turity of  the  additional  cause  of  action.  Fer- 
guson V.  Carr,  85  Ark.  246,  107  S.  W.  1177. 
It  appeared  specially  for  the  purpose  of  chal- 
lenging the  sufficiency  of  the  service  of  the 
summons  In  another  county,  and,  as  that  plea 
was  untenable,  It  should  have  raised  ob- 
jection to  the  bringing  In  of  a  new  cause  of 
action  if  it  desired  to  take  advantage  of  that 
iwint. 

These  are  the  only  questions  presented  for 
our  consideration;  and,  since  they  are  de- 
termined against  appellant's  contention,  the 
judgment  is  aflBrmed. 


WEIRLIN6  V.  ST.  LOUIS,  I.  M.  ft  S.  RT. 

CO.     (No.  36.) 
(Supreme  Court  of  Arkansas.     Dec.  7,  1914.) 
1.  CaBBIERS  (§  281*)— DUTTES  TO  Passenoebs 

Whiu!  Beiwo  Transported. 

A  railroad  company  must  bestow  npon  a 
passenger  any  special  care  and  attention  be- 
yond that  given  to  the  ordinary  passenger 
wrhich  reasonable  prudence  and  foresight  de- 
mands for  his  safety,  considering  any  manner 
of  condnct  or  disposition  of  mind  manifested 
by  the  passenger  and  known  to  the  company, 
or  that  might  have  been  reasonably  anticipated 
from  one  in  his  mental  and  physical  condition, 
tending  to  increase  the  danger  to  be  appre- 
hended and  avoided,  and  if  the  employ^  of  a 
railroad  company,  after  discovering  the  condi- 


tion of  a  passenger  who  became  insane  while  on 
the  train,  failed  to  use  such  care  when  they 
could  have  reasonably  done  so,  and  thereby 
prevented  her  from  jumping  from  the  car  win- 
dow, the  company  was  liable  in  damages  for 
her  death,  caused  by  injuries  thereby  sustained. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1093-1097,  1241;  Dec.  Dig.  < 
^81.  J 

2.  Cahbisbs  ({  321*)— Actions  fob  Injubibs 

— iNSTBUCnONS. 

In  an  action  for  the  death  of  a  passenger 
who  became  insane  while  riding  on  the  train, 
and  attempted,  to  the  knowledge  of  the  porter 
and  brakeman,  to  throw  her  baby  from  the  car 
window,  and  after  being  prevented  from  so 
doing,  and  after  apparently  quieting  down, 
threw  herself  from  the  window,  instructions 
held  to  have  correctly  declared  the  law  and 
the  measure  of  the  carrier's  duty  toward  the 
passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fS  1247,  1326-1336,  1843;  Dec. 
Dig.  {  321.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Geo.  W.  Reed,  Judge. 

Action  by  B.  H.  Welrling,  administrator  of 
Edna  Welrling,  deceased,  against  the  St.  Lou- 
is, Iron  Mountain  &  Southern  Railway  Com- 
pany. Prom  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

On  the  13tb  day  of  August,  1910,  Mrs.  B.  H. 
Welrling  was  a  passenger  on  appellee's  train. 
She  boarded  the  train  at  Aurora,  Mo.,  and 
her  destination  was  Yellvllle,  Ark.  Two  or 
three  years  prior  to  that  time  she  was  phys- 
ically broken  down,  but  at  the  time  she  start- 
ed on  her  Journey  she  was  apparently  in  good 
health.  She  was  accompanied  by  her  two 
children,  Gertrude,  who  was  six  years  of  age, 
and  Virginia,  who  was  nearly  three  years 
old.  She  was  sitting  with  her  children  on 
the  right  side  of  one  of  the  day  coaches,  four 
or  five  seats  from  the  end  next  to  the  sleei)- 
er.  She  was  observed  by  passengers  on  the 
train  to  be  very  nervous.  Her  smallest  child 
was  lying  on  the  seat  in  front  of  her,  appar- 
ently in  a  comatose  condition.  Mrs.  Welr- 
ling changed  seats  frequently.  "She  would 
sit  in  the  front  end  of  the  coach  awhile,  and 
then  move  back,  carrying  the  child  in  one 
arm  and  her  suit  case  in  the  other."  The 
train  passed  through  two  or  three  tunnel-s, 
and  the  gas  was  very  disturbing  In  passing 
through  them  and  seemed  to  distress  Mrs. 
Welrling.  A  commotion  was  heard  in  the 
car,  and  passengers,  on  looking  around,  saw 
the  little  child  in  the  seat  crying  and  Mrs. 
Welrling  standing  up,  partly  between  the 
seats,  striking  at  the  negro  porter  on  the 
train,  who  was  holding  his  hands  In  front  of 
his  face  warding  off  her  blows.  Passengers 
gathered  around  them.  Mrs.  Welrling  was 
talking  excitedly,  but  the  porter  said  nothing. 
The  porter  went  to  the  rear  of  the  coach. 
It  was  ascertained  that  Mrs.  Welrling  had 
endeavored  to  throw  her  baby  out  at  the  win- 
dow and  the  porter  had  prevented  her  from 
doing  so.  A  brakeman,  who  was  a  white 
man,  came  upon  the  scene  during  the  trouble. 
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Mrs.  Weirllng,  who  had  resumed  her  seat 
in  the  meantime,  when  the  brakeman  arrived, 
arose  and  said  to  blm,  "You  will  be  my 
friend."  The  brakeman  assured  her  that  he 
would,  and  she  then  sat  down  again.  An  old 
gentleman,  a  passenger  on  the  train,  sat 
down  by  Mrs.  Weirllng  and  talked  to  her. 
The  passengers  closed  the  windows  on  the 
side  of  the  coach  where  Mrs.  Weirllng  was 
seated.  Things  quieted  down,  and  the  pas- 
sengers were  of  the  Impression  that  every- 
thing was  all  right  About  that  time,  and 
after  the  brakeman  had  gone  towards  the 
front  of  the  car,  a  passenger  observed  that 
Mrs.  Weirllng  had  her  baby  apparently  out 
of  the  window  on  the  opposite  side  from 
where  she  had  been  sitting,  with  one  hand  on 
the  sill  and  her  knees  on  the  seat  Passen- 
gers grabbed  at  her  clothing,  but  It  tore 
loose,  and  she  plunged  down  over  a  trestle, 
still  holding  her  chUd  In  her  arms.  She 
struck  the  trestle  as  she  fell,  and  the  child 
fell  from  her  arms,  both  falling  to  the 
ground.  Mrs.  Weirllng  died  almost  Instant- 
ly, and  the  Uttle  child  lived  several  hours. 

After  the  train  had  passed  through  the 
tunnel,  Mrs.  Weirllng  was  heard  to  remark 
that  she  would  never  come  over  that  road 
again  on  account  of  the  gaees  being  dis- 
agreeable- During  the  commotion  occasioned 
by  her  attempt  to  throw  her  child  out  of  the 
window,  a  lady  passenger,  one  Mrs.  Griffith, 
began  talking  to  Mrs.  Weirllng,  and  an  old 
gentleman  sat  down  by  her,  and  she  quieted 
down  and  it  was  thought  that  there  was  no 
further  danger.  After  she  had  qnleted  down, 
the  porter  went  away  to  get  the  conductor. 
At  the  time  he  left,  Mrs.  Griffith  and  the  old 
gentleman  were  with  her.  The  witness  stat- 
ed that  he  thought  that  she  had  quieted  down 
and  that  be  thought  that  all  danger  was  over. 
If  he  had  not  thought  so  he  would  have  stay- 
ed right  with  her  himself. 

One  witness  said  that  he  had  been  In  the 
■  car  where  Mrs.  Weli-ling  was  something  like 
three  or  four  minutes,  and  that  there  were 
I)eople  standing  up  in  the  aisle  and  seated 
In  front  of  the  seats  where  Mrs.  Weirllng 
was  located.  He  saw  Mrs.  Weirllng  jump 
out  of  the  window,  and  saw  a  gentleman 
grab  her  as  she  went  out. 

Other  witnesses  stated  that  when  Mrs. 
Weirllng  attempted  to  throw  her  child  out  of 
the  window  they  saw  the  colored  porter  catch 
the  child  and  pnll  it  ba<^  It  was  then  that 
Mrs.  Weirllng  Jumped  up  screaming  and  be- 
gan hitting  the  porter  in  the  face.  The  por- 
ter pulled  the  child  back  and  laid  it  down  on 
the  seat  After  this  commotion,  witnesses 
agree  that  the  spell  had  seemed  to  pass  off 
and  that  she  stefpped  back  In  between  the 
seats  and  took  the  child  and  seemed  to  be 
perfectly  quiet.  One  passenger  who  was  ob- 
serving her  says,  that  "she  would  close  her 
eyes  tight  and  then  open  them,  but  remained 

■rfectly  quiet."    That  he  "saw  her  raise  up 

'beiately  with  her  child  in  her  arms  and 


start  across  the  car."  He  thought  she  had 
gotten  up  to  warm.  She  walked  deliberately 
between  the  seats,  and  all  at  once  put  her 
head  down  and  jumped  through  the  window 
with  tier  baby.  Hb  saw  what  she  was  going 
to  do  and  grabbed  at  her  foot  as  she  went 
out  of  the  window,  but  failed  to  catch  it 
Another  person  grabbed  her  clothing,  bat  it 
was  not  strong  enough  and  gave  way. 

All  agreed  that  after  Mrs.  Weirllng  Iiad 
Qrst  attempted  to  throw  her  baby  out  at  tta« 
window,  she  quieted  down,  and  several  pas- 
sengers stated  that  they  thou^t  that  all 
danger  had  passed.  Mrs.  Griffith  testified 
that  Mrs.  Weirllng  sat  on  the  seat  behind  her 
for  awhile.  At  the  time  of  the  accident  she 
had  two  seats  turned  together,  just  in  front 
of  witness.  Mrs.  Weirllng  spoke  to  some 
gentleman  and  asked  about  tunnels  and  ask- 
ed if  any  one  ever  got  killed  going  through 
them  and  he  told  her  no.  After  that  they 
passed  through  another  tunnel,  and  witness' 
attention  was  called  to  Mrs.  Weirllng  by  the 
little  girl  saying,  "Mama,  don't  throw  the 
baby  out  of  the  window,"  and  Just  about  that 
time  the  porter  grabbed  the  baby  and  pulled 
it  back  in,  and  she  began  striking  at  the 
porter;  but  the  porter  acted  very  gentleman- 
ly toward  her  and  did  nothing  except  to  keep 
her  from  destroying  the  chUd.  While  she 
was  striking  the  porter,  witness  went  to 
where  they  were  and  began  talking  to  Mrs. 
Weirllng.  Witness  told  the  porter  to  get  the 
conductor,  and  the  porter  at  once  started  for 
him.  Witness  offered  to  alt  down  with  tl>e 
lady  and  ride  through  the  tunnel  with  her 
and  help  her  with  her  baby,  but  she  refused 
to  allow  witness  to  do  so,  and,  as  she  quieted 
down,  witness  returned  to  her  seat  When 
witness  returned  to  her  seat  after  the  porter 
had  left  Mrs.  Weirllng  was  perfectly  quiet, 
and  as  witness  was  sitting  down  in  her  seat 
Mrs.  Weirllng  must  have  been  going  across 
the  aisle.  She  saw  her  then  go  out  at  the 
window.  At  the  time  witness  left  Mrs.  Weir- 
ling,  witness  did  not  think  that  there  was  any 
danger  of  any  further  trouble. 

The  porter  testified  that  while  passing 
through  the  coach  in  which  Mrs.  Weirllng 
was  sitting,  all  at  once  she  took  her  baby 
and  threw  It  out  of  the  window.  He  caught 
it  by  the  leg  and  pulled  it  back.  Then 
she  struck  tiim.  He  let  the  window  down, 
and  Udd  her  not  to  throw  her  baby  out  at  the 
window.  At  that  time  she  sat  down,  and  a 
lady  across  the  aisle  and  an  old  gentleman 
from  the  other  end  of  the  car  came  np,  and 
the  lady  asked  Mrs.  Weirllng  for  her  baby, 
and  she  refusecl  to  let  her  biave  the  child, 
saying  she  could  attend  to  her  own  children. 
A  lady  passenger  and  an  old  gentleman  said, 
"Get  the  conductor."  About  the  time  they 
said  tills,  the  brakeman  walked  up.  Then 
Mrs.  Weirllng  bad  sat  down  and  was  perfect- 
ly quiet  The  lady  passenger  said  to  the  wit- 
ness: "Go  and  get  the  conductor;  we  will  see 
after  her."    When  witness  got  <ni  the  car 
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platform,  be  met  the  biakeman  and  the  con- 
ductor on  their  way  back  to  the  car  where 
Mrs.  Welrllng  was.  When  the  witness  start- 
ed away  to  get  the  conductor,  Mrs.  Welrllng 
was  sitting  down  x)erfectly  quiet  and  had  her 
eyes  closed. 

The  conductor  testified  that  the  brakeman 
came  after  him,  and  both  the  porter  and  the 
brakeman  told  him  about  the  peculiar  con- 
duct of  Mrs.  Welrllng.  The  brakeman  stated 
to  him  that  a  lady  was  acting  rery  strangely 
In  the  day  coach.  He  Immediately  went  back 
to  see  about  her.  He  saw  the  porter  as  be 
was  going  back  to  see  ^hat  the  matter  was. 
By  the  time  he  got  back  to  the  coach  where 
Mrs.  Welrllng  was,  she  had  Jumped  ont  of 
the  window.  He  Immediately  stopped  the 
train  and  w&nt  back  for  Mrs.  Welrllng  and 
the  child.  He  stated  that  the  brakeman  and 
the  porter  were  under  bla  control.  If  any- 
thing wait  wrong,  It  was  their  duty  to  notify 
the  conductor.  He  was  asked  If  It  was  the 
duty  of  both  the  brakeman  and  the  porter  to 
leave  a  crazy  person  trying  to  get  out  of  the 
window  to  go  and  hunt  up  the  conductor,  and 
answered,  "They  would  hardly  have  occasion 
for  that."  He  said  it  was  their  duty  to  come 
at  once  and  notify  him  when  anybody  got 
into  trouble.  Be  was  asked:  "Is  it  their 
duty  for  both  to  go  and  bunt  you  and  tell  you 
about  it,  to  both  come  at  once,  is  that  right?" 
and  answered,  "No."  He  stated  that  it  was 
their  duty  to  notify  him;  it  did  not  require 
both  of  them  to  come ;  aU  that  was  required 
was  notice  to  him,  and  a  passenger  could 
come  and  tell  him. 

After  a  question  was  propounded  in  which 
the  condition  of  Mrs.  Welrllng  was  recited, 
the  conductor  was  asked  the  following  ques- 
tion: "I  will  ask  you  whether  or  not  there 
are  any  regulations  of  the  railroad  company 
or  under  any  law,  where  the  woman  was  in 
I>eril  of  the  kind  mentioned,  if  the  brakeman 
and  porter  should  walk  oft  after  she  bad 
tried  to  throw  her  baby  out  of  the  window, 
and  leave  the  lady  If  that  occurred,  if  you 
know?"  and  answered  as  follows:  "Yes,  In 
case  of  emergency  in  which  they  pulled  that 
cord."  He  was  further  asked:  "You  stated 
a  little  while  ago  that  there  was  no  rule 
made  for  the  porter  and  brakeman  as  to  what 
to  do  at  all  times.  No  rule  at  all?"  and  an- 
swered, "No." 

"Q.  When  troubles  come  up,  of  this  kind, 
they  are  to  exercise  their  own  judgment,  are 
they?  A.  Their  own  judgment  in  cases  like 
that.     Their  own  views  fix  it." 

Upon  the  above  facts,  the  appellant,  as 
administrator  of  the  estate  of  his  wife,  Edna 
Welrllng,  for  the  benefit  of  the  estate  and  al- 
so for  the  benefit  of  himself,  the  next  of 
kin,  brought  suit  against  the  appellee,  alleg- 
ing that  Mrs.  Welrllng  became  insane  while 
she  was  a  passenger  on  appellee's  train, 
and  that  after  this  fact  became  known  to  the 
employes  and  agents  of  appellee  in  charge 
of  the  train  they  failed  and  neglected  to  use 


ordinary  care  and  prudence  for  her  protec- 
tion, but  let  her  jump  from  a  window,  by 
reason  of  which  she  was  mortally  Injured. 

The  appellee  answered,  denying  ttie  alle- 
gations of  negligence. 

After  the  above  facts  were  developed  by 
the  evidence,  the  court  instructed  the  jury, 
at  the  instance  of  the  appellant,  as  follows: 

"(1)  I  instruct  you,  gentlemen  of  the  jury, 
if  you  find  from  a  preponderance  of  the  evi- 
dence in  this  case  that  Edna  Welrllng,  de- 
ceased, was  a  passenger  on  defendant's  train 
at   the  time  and  place  mentioned  in   the  com- 

f>laint,  and  that  while  she  was  such  passenger 
ost  her  mind  and  became  deranged  to  such  an 
extent  as  to  render  her  incapable  of  caring  for 
and  protecting  herself,  and  that  the  employes 
of  the  railway  company  knew  of  her  condition, 
then  I  instruct  you  that  it  became  their  duty 
to  bestow  upon  her  any  special  care  and  at- 
tention beyond  that  given  to  the  ordinary  pas- 
senger wUch  reasonable  prudence  and  fore- 
sight demands  for  her  safety  considering  any 
manner  of  conduct  or  disposition  of  mind  mani- 
fested by  her,  or  conduct  or  disposition  that 
might  leasonably  be  anticipated  from  one  in 
her  mental  and  physical  condition  which  would 
tend  to  increase  the  danger  to  be  apprehended 
and  avoided.  And  if  the  agents  and  employes 
of  the  defendant,  after  discovering  the  condi- 
tion of  her  mind,  failed  to  use  such  care,  when 
they  could  have  reasonably  done  so,  and  by 
so  doing  they  could  have  prevented  the  deceased 
from  jumping  from  the  car  window,  and  yon 
further  find  that  by  jumping  from  the  car 
window  she  sustained  injuries  from  which  she 
died,  your  verdict  should  be  for  plaintiff." 

The  court  refused  to  give  appellant's  pray- 
er for  instruction  No.  3,  which  is  as  follows: 

"Although  you  may  find  from  the  evidenc« 
in  this  case  that  Mrs.  Edna  Weirling  was  sur- 
rounded by  passengers  of  mature  age,  discretion, 
and  prudence,  and  that  they  knew  the  condition 
of  Mrs.  Rdna  Weirling  as  well  as  the  porter 
and  bralieman,  and  that  she  was  left  in  the 
care  and  presence  of  said  passengers  by  the 
porter  and  brakeman  while  they  went  for  the 
conductor,  still  there  would  be  no  legal  duty 
on  the  part  of  said  passengers  to  protect  her 
from  harm,  and  the  defendant  could  not  re- 
lieve itself  of  liability  in  this  case  by  its  said 
employes  leaving  her  in  the  presence  and  care 
of  said  passengers,  provided  tnat  you  find  that 
the  act  and  conduct  of  the  porter  and  brake- 
man  at  the  time  and  under  the  drcumstances 
was  a  failure  on  their  part  to  use  the  care  and 
prudence  due  to  a  passenger  in  the  condition 
and  situation  of  the  deceased,  as  explained  in 
instruction  one." 

The  court,  at  the  request  of  the  appellee, 
granted  its  prayer  No.  4,  which,  in  ettect, 
told  the  jury  that,  even  though  the  porter 
and  brakeman  may  have  thought  or  may 
have  had  reason  to  believe  that  Mrs.  Weir- 
ling was  Insane,  they  should  find  for  the  ap- 
pellee If  they  believed  from  the  circum- 
stances that  the  porter  and  brakeman 
thought  the  safest  plan  was  to  notify  the 
conductor,  and  if  under  the  circumstances 
they  acted  as  reasonable  and  prudent  per- 
sons in  so  doing,  and  that  during  their  ab- 
sence, while  so  doing,  Mrs.  Weirling  was 
killed,  they  should  find  for  the  appellee. 

In  prayer  No.  6,  the  court  told  the  jury 
that  if,  under  the  circumstances.  It  was  rea- 
sonable for  the  porter  and  brakeman  to  leave 
Mrs.  Welrllng  In  the  care  of  the  passengers 
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while  they  went  for  the  conductor,  their  do- 
ing 80  was  not  an  act  of  negligence. 

In  appellee's  prayer  No.  5%,  the  court 
told  the  jury  that  they  should  take  Into 
consideration  the  circumstances  by  which  the 
porter  and  brakeman  were  surrounded,  as 
they  appeared  to  them  acting  as  reasonable 
and  prudent  men  at  the  time,  and  the  im- 
pression such  circumstances  were  likely  to 
produce  and  did  produce  on  said  employes, 
and  if,  guided  by  such  Impressions,  they, 
with  due  diligence,  bestowed  upon  the  deceas- 
ed such  attention  as  they,  in  good  faith,  be- 
lieved her  condition  demanded,  their  ver- 
dict should  be  for  the  defendant. 

And  in  appellee's  prayer  No.  11,  the  court 
told  the  Jury  that  before  they  could  find  for 
the  plaintiff  they  must  believe  from  a  pre- 
ponderance of  all  the  evidence  in  the  case 
that  the  employ^,  knowing  the  mental  con- 
dition of  Mrs.  Weirllng,  failed  to  exercise 
such  care  and  prudence  as  reasonably  pru- 
dent persons  occupying  their  positions  would 
have  used  under  the  circumstances. 

The  verdict  and  Judgment  were  In  favor  of 
the  appellee,  and  this  appeal  has  been  duly 
prosecuted. 

Hamlin  &  Seawel,  of  Springfield,  and 
Jones  &  Seaweli  and  Sam  Williams,  all  of 
Yellville,  for  appellant  B.  B.  Klnsworthy 
and  T.  D.  Crawford,  both  of  Little  Bock, 
and  McCaleb  &  Beeder,  of  Batesville,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  In  Price  v.  St.  Louis,  Iron  Moun- 
tain &  Sou.  By.  Co.,  76  Ark.  479-191,  88  S. 
W,  575,  578  (112  Am.  St.  Bep.  79),  we  an- 
nounced the  duty  which  carriers  owe  to  their 
passengers  who  are  laboring  under  disability 
aa  follows: 

"The  railway  company  must  bestow  upon  one 
in  such  condition  any  special  care  and  atten- 
tion, beyond  that  given  to  the  ordinary  pas- 
seneer,  which  reasonable  prudence  and  fore- 
sight demands  for  hia  safety,  considering  any 
manner  of  conduct  or  disposition  of  mind  man- 
ifested by  the  passenger  and  known  to  the 
company,  or  any  conduct  or  disposition  that 
might  have  been  reasonably  anticipated  from 
one  in  hia  mental  and  physical  condition,  which 
would  tend  to  increase  the  danger  to  be  ap- 
prehended and  avoided.  If  its  servants,  know- 
ing the  facts,  fail  to  give  such  care  and  atten- 
tion, and  injury  results  as  the  natural  and  prob- 
able consequence  of  such  failure,  the  company 
will  be  guilty  of  negligence,  and  liable  in  dam- 
ages for  such  injury.  It  is  bound  to  exercise 
ail  the  care  tluit  a  reasonably  prudent  man 
would  to  protect  one  in  such  insensible  and 
helpless  condition  from  the  dangers  incident 
to  bis  surroundings  and  mode  of  travel." 

See,  also,  St  L.,  I.  M.  &  S.  B.  Co.  v.  Wood- 
m«r,  89  Ark.  9,  16,  16,  115  S.  W.  953. 

In  Thompson  on  Carriers  of  Passengers,  J 
6,  pp.  270,  271,  It  Is  stated: 

"It  is  consistent  not  only  with  common  hu- 
manity, but  with  the  legal  obligations  of  the 
carrier,  tliat  if  a  passenger  is  known  to  be 
in  any  manner  affected  by  a  disability,  physical- 


ly or  mentally,  whereby  the  hazards  of  travel 
are  increased,  a  degree  of  attention  should  be 
bestowed  to  his  safety  beyond  tiuit  of  an  or- 
dinary passenger,  in  proportion  to  the  liabili- 
ty to  injury  from  the  want  of  it.  But  in  or- 
der that  the  carrier  may  be  invested  with  this 
duty,  it  is  necessary  that  the  condition  and 
wants  of  the  passenpier  in  this  respect  should 
be  made  known  to  turn  or  his  servants."  Cin- 
cinnati, Ind.  St  L.  &  C.  Ry.  Co.  v.  Cooper. 
120  Ind.  469,  22  N.  E.  840,  6  L.  B.  A.  241,  16 
Am.  St  Rep.  334. 

See,  also,  Bobt.  Croom  v.  Chicago,  Mil.  & 
St  P.  Ry.  Co.,  62  Minn.  296,  53  N.  W.  1128, 
18  L.  B.  A.  602,  38  Am.  St  Rep.  657;  4  El- 
liott on  Railroads,  |  1677,  p.  371;  6  Dye.  p. 
698,  and  note;  Adams  v.  St  L.  S.  W.  Ry.  Co. 
of  Texas  (Tex.  Civ.  App.)  137  S.  W.  437. 

[2]  "nie  Instructions  of  the  court,  consid- 
ered as  a  whole,  correctly  declared  the  law. 
It  is  unnecessary  to  comment  upon  each  one 
of  the  instructions.  The  measure  of  appel- 
lee's duty  to  Mra  Weirllng  was  defined  In 
conformity  with  the  law  as  announced  by  this 
court  In  the  cases  mentioned  In  the  flrst  in- 
struction given  at  the  instance  of  the  appel- 
lant. The  court  submitted  the  Issue  as  to 
whether  or  not  appellee  was  guilty  of  negli- 
gence in  Instructions  which,  when  construed 
together.  In  effect,  told  the  Jury  that,  if  the 
employes  of  appellee  failed  to  exercise  the 
care  that  a  reasonably  prudent  person  woald 
have  exercised  under  the  drcnmstances  to 
prevent  the  Injury  and  death  of  Mrs.  Weir- 
llng, appellant  would  be  guilty  of  negligenoe; 
otherwise  It  would  not  be. 

The  Instmctlons  are  not  open  to  the  criti- 
cism which  appellant's  counsel  malce  of  them, 
and  they  fairly  submitted  the  issue  of  negli- 
gence to  the  Jury. 

There  was  evidence  to  sustain  the  verdict 
The  Judgment  is  therefore  correct,  and  it  Is 
affirmed. 


ABOENTA  BETAIL  LIQUOB  DEALERS' 
ASS'N  V.  McCLUBB.    (No.  49.) 

(Supreme  Court  of  Arkansas.    Dec.  7,  1914.) 

1,  iKTOxicATiNa  Liquors  (|  66*)— Pstitiox 
FOB  Licenses— SiTTFiciENcv. 

A  petition  to  the  county  court,  under  the 
Going  Law  (Laws  1913,  p.  180),  for  the  issu- 
ance of  licenses  for  the  sale  of  intoxicating  liq- 
uors for  a  period  authorized  by  law,  is  not  in- 
sufficient for  failure  to  allege  the  year  the  li- 
censes are  to  issue,  as  it  would  be  presumed 
that  the  signers  wished  immediate  action  of  the 
court 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  06 ;   Dec  Dig.  (  66.*] 

2.  Intoxicating  Liquobs  (I  66*)— Pstition 

FOB  Licenses— NuMUEB  of  Petitions. 

Under  the  Going  Law  (Laws  1913,  p.  180), 
authorizing  the  county  court  to  Issue  licenses 
for  sale  of  Intoxicating  liquors  for  a  period  al- 
ready provided  by  law,  where  a  majority  of  the 
adult  white  inhabitants  witliin  the  limits  of  any 
incorporated  city  shall  have  signed  a  petition 
to  the  county  court  asking  that  licenses  be  is- 
sued, the  setting  aside  of  a  petition,  after  li- 
censes had  l>een  issued  in  accordance  therewith 
because  of  an  insufficient  number  of  signers,  la 


•For  oilier  cases  see  same  topic  and  section  NUUBER  In  Dec,  Dig.  ft'Am.  Dig.  Key-No.  Series  A  Rep'r  liidez«i 
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no   bar  to   another  i)etition   during  the   same 
year. 

[Ed.  Nofie. — ror  other  cases,  see  Intoxicating 
laquors,  Cent  Dig.  g  66;   Dec  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;   Guy  Fulk,  Judge. 

Petition  by  the  Argenta  Retail  Liquor  Deal- 
ers' Association  for  leave  to  issue  licenses 
for  the  sale  of  liquor.  From  an  order  grant- 
ing a  motion  to  quash  the  petition  made  at 
the  Instance  o(  I.  D.  McClure,  petitioner  ap- 
peals. Reversed,  and  cause  remanded,  with 
directions  to  overrule  the  motion. 

On  the  16th  of  January,  1914,  certain  adult 
white  Inhabitants  of  the  city  of  Argenta  fil- 
ed a  petition  in  the  Pulaski  county  court  in 
an  attempt  to  comply  with  the  requirements 
of  Act  Xo.  50  of  the  Acts  of  1913.  Upon 
bearing  this  petition  the  county  court  found 
the  fact  to  be  that  the  petition  had  been  sign- 
ed by  a  majority  of  the  adult  white  inhabi- 
tants of  said  city,  and  thereupon  declared 
it  lawful  to  issue  license  to  sell  liquor  with- 
in the  corporate  limits  of  said  city,  and  li- 
censes were  Issued  to  a  number  of  persons, 
anttaorizlng  them  to  engage  In  this  traffic  In 
said  cll7.  One  I.  D.  McGlure  was  made  a 
party  to  this  proceeding  In  the  county  court, 
and  appealed  from  the  order  of  the  court 
declaring  that  the  requirements  of  said  act 
had  been  met,  ahd  this  appeal  was  heard  by 
the  circuit  court  on  the  21st  day  of  Septem- 
ber, 1914,  at  which  time,  after  having  taken 
testimony  for  a  number  of  days,  the  circuit 
court  fonnd^  Oie  fact  to  be  that  the  sai^  pe- 
tition did  not  contain  a  majority  of  the  adult 
white  inhabitants  of  said  city.  The  circuit 
conrt  thereupon  ordered  that  the  prayer  of 
said  petition  be  denied  and  all  licenses  for 
the  sale  of  liquor  in  the  city  of  Argenta,  is- 
sued by  the  county  court  by  reason  of  the 
Jurisdiction  purported  to  have  been  conferred 
upon  it  by  vlrtoe  of  said  i)etltlon,  were  de- 
clared void,  and  the  Judgment  of  the  circuit 
court  was  certified  to  the  county  court  and 
made  the  judgment  of  that  court  On  the 
16th  of  October,  1914,  a  second  petition  was 
filed  in  the  county  ooart  in  the  foUowlng  lan- 
guage: 

"We,  the  undersigned,  state  that  we  are  adult 
white  inhabitants  living  within  the  corporate 
limits  of  the  city  of  Argenta,  in  the  county  of 
Pulaski,  and  state  of  Arkansas,  and  we  do 
hereby  ask  and  petition  the  county  court  of 
said  connty  that  license  for  the  sale  of  intoxi- 
cating liquors  of  all  kinds,  inclodini;  alcoholic, 
malt,  vinous,  and  spirituous  liquors  of  all  kinds, 
and  all  compounds  and  preparations  thereof, 
be  issued  for  said  city  of  Argenta." 

This  petition  was  signed  by  2,460  persons. 

The  said  I.  D.  McClure  was  made  a  party 
to  this  proceeding,  and  filed  a  motion  to 
quash  the  petition  for  the  following  reasons : 

"(1)  Because  a  petition  having  been  pre- 
sented on  the  1st  day  of  January,  1914,  pray- 
ing for  license  for  the  year  1914,  and  a  re- 
monstrance against  the  granting  of  license  for 
the  year  1814  having  been  filed  in  connection 
therewith,  the  petition  was  heard  and  denied. 


and  the  court  is  without  jurisdiction  to  hear 
another  petition  for  license  in  the  present 
year.  (2)  That  the  petition  filed  herein  is 
to  indefinite,  as  it  fails  to  state  when  the  li- 
cense prayed  for  is  to  be  granted." 

The  county  court  overruled  the  motion  to 
quash  and,  upon  a  hearing  of  the  petition, 
ascertained  the  fact  to  be  that  it  did,  in 
fact,  contain  a  majority  of  the  adult  white 
inhabitants  of  the  city  of  Argenta,  and  ad- 
judged that  liquor  license  might  be  issued 
in  said  city.  An  appeal  from  this  order  was 
duly  prosecuted  to  the  circuit  court,  where 
the  same  motion  to  quash  was  again  present- 
ed, whereupon  the  circuit  court,  after  having 
heard  the  same,  granted  the  prayer  thereof, 
and  denied  the  prayer  of  those  who  petition- 
ed for  the  issuance  of  liquor  license.  The 
circuit  court  directed  the  cancellation  of  all 
liquor  licenses  which  had  been  issued  under 
the  second  Judgment  of  the  county  court, 
and  the  petitioners  for  license  under  this 
second  proceeding  have  duly  prosecuted  this 
appeal. 

J.  W.  &  J.  W.  House,  Jr.,  at  Little  Rock, 
for  appellant  Isgrtg  A  Oa^mon,  of  little 
Rock,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  We  have  recently  had  occasion  to 
construe  the  Act  No.  69  of  the  Acts  of  1918, 
commonly  known  as  the  "Going  Law,"  and 
by  which  name  it  will  hereinafter  be  desig- 
nated. Bee  Hayls  v.  Philpot,  170  8.  W.  1005 ; 
Hlckey  V.  State,  ITO  S.  W.  662 ;  McClure  v. 
Topf  ft  Wright  IW  S.  W.  174.  In  these  cases 
it  was  decided  that  this  Going  Act  did  not 
provide  for  an  election,  nor  did  it  undertake 
to  prescribe  any  class  of  persons  to  whom  li- 
cense to  sell  liquor  might  be  Issued;  but  it 
was  held  in  those  cases  that  the  state,  In 
the  exercise  of  its  police  power,  had  under- 
taken to  prescribe  a  condition  precedent  for 
the  Issuance  of  liquor  Mcense  to  any  one. 
This  Going  Act  became  effectlre  on  the  8l8t 
day  of  December,  1913,  and  by  section  1  of 
that  act  it  is  made  unlawful  for  any  court 
or  town  or  city  council,  or  any  officer  there- 
of, to  issue  any  license,  authorizing  the  sale 
of  Intoxicants,  except  upon  the  conditions 
prescribed  by  said  act  8«etioii  2  of  said 
act  states  the  conditions  under  which  li- 
cense may  be  Issued  to  any  one,  and  its  pro- 
visions, so  far  as  they  need  be  considered 
here,  are  as  follows: 

"Sec.  2.  When  a  majority  of  the  adult  white 
inhabitaata  living  within  the  incorporated  lim- 
its of  any  incorporated  town  or  city  in  this 
state,  shall  have  sierned  a  petition  to  the  county 
court  of  the  county  in  which  said  town  or  city 
is  situated,  abking  that  license  for  the  sale  of 
Intoxicating  liquors  be  issued  for  that  town  or 
city,  then  the  said  county  court  may  issue  such 
license  for  .a  period  already  provided  hy  law." 

[1]  It  Is  true  that  the  petition  in  this  case 
did  not  state  the  year  for  which  the  peti- 
tioners desired  the  court  to  grant  licenses 
for   the   sale  of  liquor.     The  presumption 
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would  be  that  petitioners  desired  immediate 
action  of  the  court,  and  such  action  would, 
of  coorse,  cover  the  present  year.  Although 
the  petition  does  not  state  the  year,  its  very 
language  indicates  the  desire  of  the  t)etltlon- 
ers  to  have  action  taken  for  the  present  year. 

[2]  But  the  principal  question  in  this  ease, 
and  the  one  upon  which  the  court  below 
based  Its  finding,  was  that  the  Going  Act 
contained  no  provision  for  the  filing  of  a  sec- 
ond petition  in  any  given  year.  The  finding 
of  the  court  below  was  evidently  based  upon 
the  view,  nor  urged  upon  us,  that  It  is  the 
policy  of  the  law  to  have  these  questions 
settled,  and  that  when  petitioners  have  once 
invoked  the  action  of  the  court,  and  have 
been  unsuccessful  because  of  thefr  failure  to 
secure  the  signatures  of  the  requisite  majors 
ity,  the  policy  of  the  court  thereby  becomes 
fixed  for  the  remainder  of  that  year  and  Qie 
court  is  thereafter  without  Jurisdiction  to 
entertain  a  second  petition.  But  such  is  not 
the  language  of  the  stfttute.  Sections  5128- 
6132  of  Klrby'8  Digest  constitute  what  is 
commonly  known  as  the  "Three-Mile  Law," 
and  section  6129  of  Klrby's  Digest  provides 
that  "whenever"  the  adult  inhabitants  resid- 
ihg  within  three  miles  of  any  school,  cbuzxA, 
or  institution  of  learning,  shall  desire  to  pro- 
hibit the  sale  or  giving  away  of  intoxicating 
liquors  of- any  kind,  they  may  file  a  peti- 
tion wiOi  the  county  court  of  the  county 
wherein  such  institution  of  learning  or 
church  is  situated,  praying  that  the  sale  or 
giving  away  of  intoxicating  liquors  be  pro- 
hibited within  three  miles  of  any  such  insti- 
tution, and,  upon  the  prayer  of  such  petition 
being  granted,  it  is  made  unlawful  to  sell 
liquor  within  three  miles  of  the  designated 
point  for  a  period  of  two  years  and  until 
upon  a  petition  of  similar  requirements  this 
prohibitory  order  Is  revoked.  This  three- 
mile  statute  has  been  construed  by  this  court 
in  a  number  of  cases,  all  of  which  hold  that 
the  petition  may  be  filed  at  any  time  and 
that  the  prohibitory  order  becomes  effective 
whenever  the  prayer  of  the  petition  Is 
granted. 

It  Is  thoroughly  well  settled  by  the  deci- 
sions of  this  court  that,  notwithstanding  li- 
cense to  sell  liquor  may  have  been  properly 
granted,  such  license  becomes  void  whenever 
It  shall  be  adjudged  that  the  requirements 
of  this  Three-Mile  Law  have  been  met,  and 
that  there  is  no  limitation  upon  the  fre- 
quency with  which  such  petitions  may  be  fil- 
ed. Alexander  v.  State,  77  Ark.  294,  91  S.  W. 
181. 

The  Going  Law  is.  In  principle,  the  con- 
verse of  the  Three-Mlle  Law,  and  under  its 
provisions  the  people  who  desire  the  sale  of 
liquor  become  the  petitioners,  and  the  bur- 
den is  upon  them  to  secure  the  assent  of  a 
majority  of  the  adult  white  inhabitants.  No 
one  can  sell  liquor  until  this  assent  has  been 
secured  and  evidenced  in  the  manner  pro- 


vided by  the  Going  Act.  But  whenever  that 
assent  has  been  secured,  the  condition  is  then 
met  which  permits  the  county  Judge  to  exer- 
cise his  discretion  in  the  granting  of  liquor 
license  for  the  remainder  of  the  calendar  year 
for  which  such  petition  was  granted.  This 
Going  Law  does  not  undertake  to  limit  the 
number  of  petitions  which  may  be  filed,  nor 
does  it  undertake  to  provide  when  they  shall 
be  filed;  and  we  thtnk  the  proper  interpre- 
tation of  the  portion  of  section  2  above  set 
out  Is  that  a  petition  may  be  filed  at  any 
time,  and  that  adverse  action  upon  one  pe- 
tition by  the  county  court  does  not  preclude 
the  subsequent  consideration  of  another  pe- 
tition. Alexander  v.  Phllpot,  169  S.  W.  1187. 
The  Judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  cause  win  be  remand- 
ed, with  directions  to  overrule  appellee's  mo- 
tion to  quash  appellant's  petition. 


ST.  LOUIS,  I.  M.  &  S.  BT.  CO.  y.  DB  WITT. 

(No.  45.) 
(Supreme  Court  of  Arkansas.     Dee.  7,  1914.) 

1.  CUUUXBB  ({  406*)— CoNinccTiRO  Cabbous 

— TiTABTT.TTT  JTOB  LOSS  OF  BAOOAOB. 

A   passenger    entitled    by    Elirby's    Dig.   i 

6616,  on  paying  fare,  to  transportation  of  hla 
baggage  on  tbs  same  train  bought  tickets  only 
over  the  line  of  the  initial  carrier,  and  infonn- 
ed  the  agent,  who  was  too  busy  to  check  his 
baggage,  that  he  Intended  to  continue  his  Jour- 
ney, and  was  assared  it  would  be  checked  to 
his  destination  and  checks  mailed,  which  was 
done.  After  laying  over  a  day,  he  bought  tick- 
ets abd  concluded  his  Journey.  H«ld,  that  the 
connecting   carrier,   responsible,    under   section 

6617,  for  loss  of  baggage  within  48  boom  after 
it  reaches  its  destination,  was  liable  for  its  loss 
by  fire  within  that  time. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  ii  1650-1563 ;    Dec  Dig.  |  406.»I 

2.  Cabbubs  (f  887*)  —  Baooaqk  —  Liasiutt 

FOB    TRANBFOBTATIOir. 

Oarrying  baggage  is  incident  to  transpor- 
tation of  passengers,  and  payment  of  fare  is 
usually  a  necessary  prereqiusite  to  liability 
therefor. 

[Ed.   Note.— For   other  cases,    see    Carriers, 
Cent.  Dig.  H  160&-1618:  Dec  Dig.  |  387.»1 

3.  CaBSIBBS  (I  887*)  —  BaOOAQK  —  LlABUJTT 

FOB  Tbanspoktation. 

Becoming  a  passenger  or  purchasing  a  tick- 
et entitles  a  passenger  to  have  his  baggage  car- 
ried as  well  as  himself,  and  it  is  immaterial 
whether  or  not  it  is  transported  on  the  same 
train,  though  he  has  a  right  to  have  it  done  un- 
der Kirby's  Dig.  i  6615. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent.  Dig.  H  1505-1518;    Dec  Dig.  {  387.*] 

4.  Oabbixbs    (I    406*)— Baqoaob— LiABiuTT 

FOB    TBANSPOBTAKIOIf  —  COITNXCTina    CaB- 
BIEB8 — ^AUTHOBITT   OF  AQENT. 

Though  the  agent  of  a  connecting  carrier, 
authorized  to  bind  it  by  sale  of  through  tickets, 
and  to  check  baggage  tnroQ|!h  as  incident  tiiere- 
to,  having  a  right  to  require  payment  of  fare 
and  to  issue  a  check  bindmg  tor  its  transporta- 
tion to  the  «nd  of  the  Journey,  exceeds  las  au- 
thority in  issuing  through  checks  on  purdiase 
of  tickets  on  Us  own  line  only  and  the  passen- 
ger's agreement  to  purchase  tickets  to  complete 
the  Journey  over  the  connecting  carrier's  line 
from  the  point  of  intersection,  his  act  is  witiiiii 
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the  apparent  scope  «(  Us  aathorit;  and  binding 
on  it. 

(Ed.  Note. — For  other  caaes.  see  Oarriers, 
CJent  Dig.  g|  1550-1B53;   Dec  Dig.  |  406.*] 

5.  Cabkiebb  (S  239*)  — Who  abk  Pasbxitoxbs 

— PiTBCHAaB  or  Tickets. 

Purchase  of  a  ticket  is  not  a  prerequisite 
always  to  the  relationship  of  passenger  and  car- 
rier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  974,  976;  Dec.  Dig.  8  239.»] 

Appeal  trom  drcolt  Court,  Garland  Coun- 
ty;  CalTin  T.  Cotham,  Judge. 

Action  by  Chas.  N.  De  Witt  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    A£armed. 

Appellee  brought  suit  against  the  railway 
company  for  damages  for  the  loss  of  bag- 
gage, certain  tmnlcs  and  their  contents, 
transported  from  Marshall,  Ark.,  to  Kensett, 
over  the  Missouri  &  North  Arkansas  Rail- 
road, and  trom  Kensett  to  Hot  Springs  over 
the.  line  of  the  appellant  company.  He  was 
moving  to  Hot  Springs,  and  purchased  tick- 
ets for  himself  and  family  at  Marshall  on 
the  3d  day  of  September,  1913.  They  reach- 
ed the  station  shortly  before  the  departure 
of  the  train,  appellee  arriving  before  the 
ticket  window  was  opened,  and  after  repeat- 
ed efforts  succeeded  in  purchasing  tickets, 
but  not  In  getting  their  baggage  checked 
The  agents  were  so  busy  that  they  could  not 
check  the  baggage  at  the  time,  but  agreed 
to  check  it  through  to  Hot  Springs  and  mail 
the  checks  to  the  appellee,  wbUHi  they  did. 
Appellee  purchased  tickets  only  to  Kensett, 
which  fact  the  agent  checldng  the  baggage 
knew,  in  order  to  get  the  benefit  of  the  two- 
cent  rate  over  the  appellant's  Une,  agreeing 
to  continue  the  Journey  from  there  over  ap- 
I)ellant's  road,  and,  after  arriving  at  Kensett, 
concluded  to  stay  over  night  at  Little  Roclc, 
and  bought  tickets  over  appellant's  line  to 
Little  Rock,  and  on  the  next  morning  con- 
tinued their  journey  over  appellant's  Hue  to 
Hot  Springs,  after  imrchasiug  tickets.  The 
trunks  arrived  at  the  depot  at  Hot  Springs 
on  the  6th  day  of  September  about  10  o'clock 
in  the  morning,  and  were  destroyed  by  fire 
about  4  o'clock  in  the  afternoon,  In  the  gen- 
eral comflagratlon  which  burned  up  a  large 
part  of  the  town  and  the  appellant's  depot 
baUdlng.  No  effort  was  made  to  save  the 
baggage  in  the  baggageroom  after  it  became 
apparent  that  the  fire  would  reach  and  de- 
stroy it,  further  than  that  the  agent  tried  10 
or  15  minutes  before  the  building  caught  on 
fire  to  employ  some  expressmen  or  others 
with  wagons  to  recover  the  baggage,  but 
could  not  do  so. 

Appellee  stated: 

"I  wanted  to  get  into  Hot  Springs  the  next 
day,  and  went  to  station  ahead  of  m;  family 
some  35  minntes  before  the  train  came.  The 
ticket  office  was  closed,  and  I  could  not  buy  a 
ticket.  In  a  few  minutes  afterwards  some  of 
the  freight  I  was  shipping  came,  and  the  agent's 
helper  went  to  assist  the  drayman  to  check  the 


freight  off  for  the  local  that  was  to  arrive  soon 
after  the  passenger  train.  I  went  to  the  ticket 
window  and  bought  two  tickets  and  told  the 
agent  I  wanted  a  check  for  my  l>aggage.  It  was 
then  16  or  20  minutes  to  train  time,  but  as 
soon  as  he  raised  the  window  he  said  the  helper 
would  be  in  in  a  few  minutes.  I  waited  and 
asked  again  for  checks  for  my  baggage.  He  was 
busy  writing,  and  merely  nodded  his  head.  I 
waited  a  few  minutes  and  asked  a  third  time 
for  checks.  The  train  wliistled  and  the  helper 
come,  and  I  asked  them  for  checks  for  my  trunk. 
They  only  said,  'Oet  right  on.  We  will  check 
your  trunks  tkrougb.'  1  said,  'I  have  tickets 
only  to  Kensett'  He  said,  "That  is  all  right; 
we  win  check  it  to  Hot  Springs.'  He  told  me 
if  he  sold  tickets  to  Hot  Springs  he  would  have 
to  charge  three  cepts  a  mile,  as  the  Missouri  & 
North  Arkansas  charged  that  rate,  so  I  only 
bought  to  Kensett,  knowing  that  they  sold 
tickets  from  there  over  the  Iron  Mountain  for  a 
less  rate.  I  called  his  attention  to  the  fact 
that  I  had  tickets  only  to  Kensett.  He  said, 
'That  hi  all  right ;  we  will  check  ;it  on  through 
and  mail  you  the  checks.'  The  Helper  took  my 
address  in  Hot  Springs,  and  we  came  on  to 
Kensett.  Bought  tickets  from  there  to  Little 
Rock  over  the  Iron  Mountain  Railroad,  as  my 
wife  desired  to  stop  over  there  to  see  her  broth- 
er. From  Little  Rock  we  went  over  the  Iron 
Mountain  Railroad  to  Hot  Springs  the  next 
morning,  reaching  Hot  Springs  the  next  after- 
noon. My  trunks  had  not  arrived  then.  The 
next  day  I  went  to  look  for  them,  and  was  told 
if  I  did  not  hare  the  checks  I  could  not  get 
them.  The  checks  not  having  arrived,  I  made 
no  farther  inquiry  then.  The  checks  did  not 
come  until  after  the  fire." 

E.  B.  Kinsworthy  and  T.  D.  Crawford, 
both  of  LltUe  Rock,  and  W.  R.  Douham,  of 
Benton,  for  appellant  Scott  Wood  and  A. 
J.  Mnrphy,  both  of  Hot  Springs,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  by  appellant  that 
the  agent  of  the  Missouri  &  North  Arkansas 
Railroad  was  without  authority  to  check  the 
trunks  of  the  appellee  tbrongh  from  Marshall 
on  Its  Une  of  road  over  the  appellant's  line 
from  Kensett  to  Hot  Springs  without  the 
purchase  and  payment  for  tickets  by  appel- 
lee for  the  entire  journey,  and  that  it  incur- 
red no  liability  because  of  the  issuance  of 
checks  therefor;  the  appellee  not  having 
first  purchased  through  tickets  to  the  point 
of  destination. 

[2]  The  carrying  of  baggage  is  an  incident 
to  the  transportation  of  passengers,  and 
the  payment  of  the  passenger's  fare  Is  usual- 
ly a  necessary  prerequisite  to  the  binding  ot 
the  carrier  to  liability  for  the  transporta- 
tion of  the  passenger's  baggage.  Passengers 
are  entitled  to  have  their  baggage  transport- 
ed over  the  railroads  of  the  state  on  the 
payment  of  the  requisite  fare.  Section  6615, 
Klrby's  Digest,  provides: 
"Each  passenger  who  shall  pay  fare  at  the 

rate  specified  shall  be  entitled   to  have 

transported  along  with  him  on  the  same  train, 
without  any  additional  charge,  150  pounds  ox 
baggage,  to  consist  of  such  articles  as  are  usual- 
ly carried  by  ordinary  persons  when  traveling." 

Appellee,  at  the  time  of  purchasing  his 
tidcets,  attempted  to  have  bis  baggage  check- 
ed, as  he  bad  a  right  to  have  done,  but  the 
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agents  of  the  railroad  company  were  go  busy 
about  other  affairs  that  they  could  not  at- 
tend to  the  checking  of  the  baggage.  They 
assured  him  however  that  the  baggage 
would  be  checked  through  to  Hot  Springs, 
his  destination,  and  took  liis  address,  agree- 
ing to  mail  him  the  baggage  checks,  which 
was  done.  He  told  them  at  the  time  that 
be  bad  only  purchased  tickets  to  Kensett, 
but  intended  to  continue  hla  Journey  on  tbe 
Iron  Mountain  Railroad,  appellant's  line, 
and  they  said  that  would  be  all  right,  and 
the  baggage  would  l)e  checked  through. 

[3]  Becoming  a  passenger  or  purchasing  a 
ticlcet  entitles  a  passenger  to  have  his  bag- 
gage carried  as  well  as  himself,  and  It  makes 
no  dUference  in  these  modem  times  whether 
or  not  tbe  baggage  is  transported  upon  the 
same  train  i^ith  the  passenger,  although  he 
has  the  right  to  have  it  done.  Section  6615, 
Kirby's  Digest:  Conheln  v.  Chicago  G.  W. 
R.  Co.,  104  Minn.  312,  116  N.  W.  581,  17  I/. 
R.  A.  (N.  S.)  1091,  124  Am.  St  Rep.  623,  15 
Ann.  Cas.  389.     Cyc.  says: 

"As  to  personal  baggage  of  the  passenger  de- 
livered to  and  taken  possession  of  by  the  car- 
rier, the  liability  of  tbe  latter  is  that  of  the 
common  carrier  of  goods.  It  is  immaterial 
whether  the  baggage  is  carried  on  the  same  train 
with  the  passenger  or  not."  6  Cyc.  662 ;  War- 
"ner  v.  Burlington,  etc.,  R.  R.,  22  Iowa,  166,  92 
Am.  Dec.  389. 

The  railroad  company  is  re8p<Hislble  as 
a  common  carrier  for  all  baggage  or  goods 
checked  by  them  as  baggage  for  48  hours  aft- 
er the  tmggage  or  goods  checked  as  baggage 
has  reached  its  destination.  Section  6617, 
Kirby's  Digest.  Appellant,  without  doubt, 
would  have  been  liable  for  the  transportation 
and  delivery  of  the  baggage  liad  the  tickets 
been  sold  from  the  point  of  the  beginning  of 
the  journey  through  to  the  passenger's  des- 
tination at  Hot  Springs  over  its  lines  with 
the  connecting  carrier. 

[4]  The  agent  of  the  connecting  carrier, 
bavlng  tbe  authority  to  bind  the  appellant 
comitany  upon  the  sale  of  such  through  tick- 
eta,  and  to  check  the  baggage  through  as 
incident  thereto,  was  expected,  of  course,  to 
require  the  payment  of  the  fare,  and  issue 
a  check  binding  upon  appellant  for  tbe 
transportation  of  the  baggage  over  Its  lines 
to  tlie  end  of  tbe  Journey.  Having  this  right, 
although  be  exceeded  his  authority  In  tbe 
Issuance  of  tbe  through  checks  on  the  bag- 
gage upon  the  purchase  of  tickets  upon  his 
own  line  and  the  agreement  of  the  passenger 
to  purchase  tickets  to  complete  the  journey 
over  the  line  of  appellant  from  the  point 
of  connection,  his  act  in  doing  so  was  still 
within  the  apparent  scope  of  bis  authority 
and  binding  upon  appellant;  the  passenger 
having,  In  fact,  purchased  tickets  over  its 
line  of  railroad  in  accordance  with  his 
agreement,  and  paid  therefor  to  tbe  end  of 
tbe  journey,  the  point  of  destination. 

[S]  Tbe  purcbase  of  a  ticket  is  not  a  pre- 
requisite always  to  the  relationship  of  pas- 


sengf^^  and  carrier.  Railway  v.  Kilpatriclc, 
67  Ark.  47,  54  S.  W.  971 :  Railway  v.  Ham- 
mett,  98  Ark.  418,  136  8.  W.  191. 

The  appellant  was  liable  for  the  luggage 
as  a  common  carrier  for  48  hoars  after  its 
arrival  at  its  depot  in  Hot  Springs,  and  it  is 
not  disputed  that  it  arrived  on  tbe  morning 
of  the  day  It  was  destroyed  in  the  afternoon 
by  Are. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  is  affirmed. 


STUCKET  V.  STEPHENS  et  al.    (No.  46.) 

(Supreme  Court  of  Arkansas.    Dec.  7, 1914.) 

L  Appeal  and  Errob  (8  847*)— Rkvdcw— Ex- 
amination OF  Exhibits. 

In  a  suit  in  equity  the  court  may  look  to  tiie 
exhibits  to  ascertain  tbe  nature  of  the  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3367-3371;    Dec  Dig.  { 

847.»] 

2.  Executors  and  Aoministratobs  (i  132*) — 
Powers— Improvement  of  Realty. 

An  admioistrntor  with  the  will  annexed,  ap- 
pointed after  tbe  executrix  had  been  declared  in- 
sane, had  no  power  to  build  a  family  dwelling 
house  on  the  land  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratora,  Cent  Dig.  {{  437,  545; 
Dec.  Dig.  8  132.»] 

3.  Executors  and  Administrators  (8  324*)— 
Expenses  of  Administration- Alx/)Wawo- 
Es    to    Widow    and    Cbildbbn    —   luxK 

AGAINST  RbALTT  OF  ESTATB. 

An  administrator  with  the  will  annexed, 
who  paid  only  |618  of  probated  demands  and 
received  in  cash  twice  that  amount  who  built  a 
family  dwelling  house  on  the  land,  and  advanced 
to  the  widow  and  children  large  sums  of  money, 
so  that  tbe  money  expended  exceeded  that  re- 
ceived by  $2,038,  was  not  entitled  to  a  Judgment 
and  a  lien  against  the  realty ;  since  such  ex- 
penditures were  neither  debts  of  the  decedent  nor 
CEpenses  of  administration  authorising  the  pro- 
bate court  or  any  court  to  order  a  sale  of  the 
land. 

TEd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  88  1337.  1338,  1342; 
Dec.  Dig.  §  324.*] 

Aiqpeal  from  Jackson  Chancery  Oonrt; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  M.  M.  Stuckey  against  Elizabeth 
Stephens  and  others.  From  an  order  sustain- 
ing defendants'  demurrer,  plaintiff  appeals. 
AfBrmed. 

Appellant     brought     suit     against     the 

widow  and  children  of  one  J.  W.  Stephens, 

and  alleged  in  his  complaint  tbat  the  said 

I  Stephens  died  testate  on  or  about  the  llth 

day  of  July,  1906.    Mr.  Stephens  named  bis 

wife  as  the  executrix  of  his  will,  but  she  had 

l>een  adjudged   insane,   and   on  the  14tli  of 

July,  1906,  appellant  was  appointed  admin- 

Utrator  with  the  will  annexed  and  proceeded 

to  administer  on  this  estate.     Attached  to 

I  his  complaint,  and  made  an  exhibit  thereto, 

I  was   an  itemized  statement  of  all  sums  of 

I  money  which  had  come  to  his  hands  as  ad- 
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mlnistrator,  amounting  to  $10,718.69,  and 
there  was  aiao  attached  an  itemized  state- 
ment of  all  sums  which  he  had  expended 
In  the  course  of  his  administration,  amount- 
ing to  $12,751.61.  The  complaint  alleged  that 
appellant  had  filed  a  full  and  final  settlement 
of  his  administration  with  the  probate  court 
of  that  county  on  the  6th  of  October,  1908, 
and  that  this  settlement  had  been  duly  ap- 
proved, and  he  was  discharged  as  administra- 
tor and  the  sureties  on  his  bond  exonerated, 
and  he  was  given  Judgment  by  the  probate 
court  against  the  estate  in  the  sum  of  $2,- 
032.92.  He  alleged  that  In  the  course  of  his 
administration  the  entire  personal  estate  had 
been  exhausted,  and  there  were  no  personal 
assets  out  of  which  bis  demand  could  be 
satisfied;  but  he  alleged  the  fact  to  be  that 
Stephens  owned  quite  a  large  body  of  laud 
at  the  time  of  his  death,  and  he  prayed  that 
bis  Judgment  be  declared  a  lien  against  said 
lands  and  the  same  ordered  sold  In  satisfac- 
tion thereof. 

It  appears  from  the  exhibit  to  the  com- 
plaint that  debts  amounting  to  only  $618.58 
'were  ever  probated  against  the  estate,  and 
Stephens  had  twice  that  amount  of  money  on 
deposit  In  bank  at  the  time  of  bis  death. 
Certain  orders  of  the  probate  court  are  also 
attached  to  the  complaint  as  exhibits  there- 
to, from  whidi  It  appears  that  shortly  after 
bla  appointment  appellant  applied  to  the  pro- 
bate court  for  an  order  directing  him  to 
finish  cultivating  and  to  gather  the  growing 
crop,  and  a  considerable  sum  of  money  was 
thus  expended  under  the  direction  of  the 
probate  court  Appellant  also  received  di- 
rections from  the  court  to  lease  the  lands 
of  the  estate,  and  this  was  done,  and  in  his 
settlement  he  charged  himself  with  the  rents 
which  be  received.  One  of  the  orders  of  the 
probate  court,  attached  to  the  complaint, 
shows  that  the  administrator  received  direc- 
tions from  the  court  to  make  certain  repairs 
to  the  family  dwelling  house  on  the  place, 
and  also  to  make  certain  Improvements  in 
the  way  of  fencing.  The  administrator  took 
•credit  for  a  single  item,  covered  by  a  voucher 
numbered  399,  as  follows:  "To  G.  S.  May- 
nard,  balance  in  full  payment  for  dwelling, 
$3,250.00."  And  other  large  sums  of  money 
■were  spent  in  repairs  on  the  place,  for  which 
credit  was  taken.  In  addition,  it  appears 
that  the  administrator  made  large  advances 
to  the  children ;  that,  Indeed,  he  was  very  in- 
dulgent to  them.  And  It  also  appears  that 
he  made  large  advances  to  the  widow,  or  for 
her  benefit,  and  these  advances  are  largely 
In  excess  of  the  balance  shown  to  be  due  the 
administrator.  In  bis  settlement  the  ad- 
ministrator made  no  cliarge  of  commissions 
against  the  estate. 

Phillips,  HiUbouse  &  Boyce  and  Jno.  W. 
A  Jos.  M.  Stayton,  all  of  Newport,  and  Mor- 
ris M.  &  Louis  M.  Cohn,  of  Uttle  Rock,  for 
appellant.  Jones  &  Campbell,  of  Newport, 
for  appellees. 


SMITH,  J.  (after  stating  the  facts  as 
above).  [1-3]  We  think  the  demurrer  in  this 
case  was  properly  sustained.  This  l)eing  a 
suit  in  equity,  we  may  look  to  the  exhibits 
to  ascertain  the  nature  of  the  cause  of  action, 
and,  having  done  so,  it  appears,  as  Is  shown 
in  the  statement  of  facts  above,  that  a  very 
valuable  estate,  consisting  of  more  than  $10,- 
000  In  personal  property,  has  been  adminis- 
tered, and,  while  the  good  faith  of  the  ad- 
ministrator Is  not  called  in  question,  it  ap- 
pears that,  as  a  result  of  the  administration, 
he  has  paid  only  $618.58  of  probated  de- 
mands; In  other  words,  Stephens  only  owed 
that  amount  of  money  at  the  time  of  his 
death,  so  far  as  the  same  is  evidenced  by 
probated  demands,  and  the  administrator 
received  In  cash  a  sum  of  money  twice  as 
great  as  all  of  these  demands.  It  appears 
that  the  administrator  has  built  a  valuable 
home,  and  it  also  appears  that  he  lias  ad- 
vanced to  the  widow  and  heirs  large  sums  of 
money.  These  expenditures  are  neither  debts 
of  the  decedent,  nor  are  they  such  expenses 
of  administration  as  authorize  the  probate 
court,  or  any  other  court,  to  order  a  sale 
of  the  lands  of  the  estate  to  pay.  The  ad- 
ministrator had  no  authority  to  build  this 
house.  Doke  v.  Benton  County  Lbr.  Co.,  169 
S.  W.  327.  Nor  were  the  advances  to  the 
widow  and  children  expenses  of  administra- 
tion. In  the  case  of  Blowers  v.  Reece,  92 
Ark.  611,  123  S.  W.  773,  this  court  quoted 
with  approval  the  syllabus  in  the  case  of 
Collins  V.  Paepcke-Lelcht  Lumber  Co.,  74 
Ark.  81,  84  S.  W.  1044,  as  foUows: 

"(1)  Under  Kirby's  Digest,  §  186,  providing 
that  lands  and  tenements  shall  be  assets  in  the 
hands  of  every  executor  or  administrator  for  the 
payment  of  the  debts  of  the  testator  or  intes- 
tate,' if  there  are  no  debts  due  by  the  decedent, 
there  can  Im  no  sale  of  bis  real  estate  to  pay  ex- 
penses of  administration  thereon,  unless  it  ap- 
pears that  the  expenses  were  incurred  in  the 
course  of  administering  the  estate  to  pay  del)t8 
due  personally  by  the  decedent.  •  *  •  (3) 
An  order  of  the  probate  court  for  the  sale  of 
lands  of  an  estate  which  shows  on  its'  face  that 
it  was  made  to  pay  expenses  of  administration, 
and  not  debts  of  the  decedent,  without  showing 
that  the  expenses  of  administration  were  incur- 
red in  the  course  of  administering  the  estate  to 
pay  debts  due  personally  by  the  decedent,  is  void, 
and  no  rights  were  acquired  under  it,  although 
the  sale  was  afterwards  confirmed." 

Those  cases  cite  a  number  of  others  to  the 
same  effect 

It  Is  not  the  policy  of  the  law  to  encourage, 
or  to  permit,  the  administrator  to  expend  the 
money  of  the  estate  for  any  purpose  except 
to  pay  the  debts  of  the  decedent,  or  expenses 
incurred  in  the  course  of  administering  the 
estate  to  pay  the  debts  personally  due  by  the 
decedent  The  administrator,  as  such,  bas 
nothing  to  do  with  the  education  of  the 
children,  nor  the  support  of  the  widow,  nor 
with  the  permanent  improvement  of  the 
lands  of  the  estate  further  than  Is  neces- 
sary to  make  these  lands  a  source  of  In- 
come for  the  payment  of  the  debts.  Indeed, 
under  the  statute  be  has  no  control  wbat- 
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ever  over  tbe  lands  except  for  the  payment  of 
debts,  and  no  necessity  for  any  such  control 
existed  In  tbe  present  case. 

No  question  of  the  right  of  an  administra- 
tor who  has  advanced  money  for  the  benefit 
of  the  widow  or  heir  to  subrogation  Is  in- 
volved In  this  case.  That  Is  not  the  relief 
asked.  The  case  is  that  of  an  administrator 
who  has  expended  money  without  lawful  au- 
thority so  to  do,  who  asks  that  a  lien  be 
declared  upon  the  lands  of  the  estate  and 
those  lands  ordered  sold  In  payment  of  the 
money  thus  expended.  Such  a  proceeding  is 
contrary  to  the  policy  of  our  administration 
law,  and  the  chancery  court  was  without 
Jurisdiction  to  grant  the  relief  asked,  and 
the  demurrer  to  the  complaint  was  therefore 
properly  sustained,  and  the  decree  Is  af- 
firmed. 


TEGARDBN  v.  STATE.     (No.  47.) 
(Supreme  Court  of  Arkansas.     Dec.  7,  1914.) 
FznoEs  (I  28*)— Dmtbtjctiow— CanaNAi.  Rx- 

BPONSXBIUTT. 

Kirby's  Di(.  S  1013,  punisUns  the  pulling 
down  of  the  fence  of  another,  protects  inclosures, 
and  where  an  occupant  in  possession  of  land  will 
sustain  damage  by  another  pulling  down  a  fence 
the  offense  is  committed,  but  one  entering  on 
land  for  a  lawful  and  necessary  purpose  to  re- 
move a  fence  not  on  the  boundary  line,  but  on 
his  land,  does  not  violate  the  statute. 

[Ed.  Note. — For  other  cases,  see  Fences,  Cent. 
Dig.  H  62-67;   Dec.  Dig.  i  28.*] 

Appeal  from  Circuit  Court,  Uarion  Coun- 
ty ;  Geo.  W.  Reed,  Judge. 

17.  S.  Tegarden  was  convicted  of  catting 
a  fence  on  the  lands  of  another,  and  he  ap- 
peals.   Reversed,  and  Information  dismissed. 

Appellant  was  convicted  upon  an  Informa- 
tion filed  before  a  Justice  of  the  peace,  in 
which  it  was  charged  that  be  unlawfully, 
willfully,  and  maliciously  cut  the  fence  of 
the  Inclosed  lands  of  W.  H.  Bryant 

A  question  in  the  case  is  whether  the  pros- 
ecution was  had  under  section  1913  of  Kir- 
by's Digest,  or  under  Act  275  of  the  Acts  of 
1907.  This  last-named  act  provides  that,  if 
any  one  shall  willfully  and  maliciously  cut, 
or  otherwise  destroy,  any  barbed  or  woven 
wire  fence,  or  break  or  burn  the  posts  there- 
of, he  shall  be  guilty  of  a  felony,  If  the 
damage  done  to  the  fence  and  crops  amounts 
to  110,  or  more,  and  a  misdemeanor  if  the 
damage  Is  less  than  $10.  It  is  conceded  by 
the  state  that  appellant  could  not  be  con- 
victed under  this  act,  for  the  reason  that  the 
proof  does  not  show  that  the  act  of  cutting 
the  fence  was  willful  and  malldoaa.  Upon 
the  contrary,  It  is  denied  that  the  conviction 
was  bad  under  this  act,  and  it  is  insisted  that 
the  conviction  was  properly  bad  under  sec- 
tion 1913  of  Kirby's  Digest,  the  provisions  of 
which,  so  far  as  they  are  applicable  to  the 
information  filed  In  this  cause,  are  aa  fol- 
lows: 


"If  any  person  •  •  •  shall  pull  dovm  or 
break  the  fence  or  leave  open  the  gate  of  the 
farm,  plantation  or  other  inclosed  ground  of  an- 
other, the  party  so  offending  shall  be  guilty  of 
a  misdemeanor.    »     »    • " 

The  evidence  upon  the  part  of  the  state 
was  to  the  effect  that  appellant  and  Bryant 
were  the  owners  of  adjoining  tracts  of  land, 
and  that  each  claimed  title  to  their  re- 
spective tracts  by  conveyances  from  a  num 
named  Hurst  The  line  between  the  two 
tracts  of  land  was  In  dispute,  and  when  a 
survey  was  made  It  was  found  tliat  Bryant 
had  his  fence  set  over  some  distance  on  ap- 
pellant's land.  It  bad  b«en  agreed  that  the 
county  surveyor  should  run  this  line,  end 
the  parties  were  present  when  he  did  so 
and  located  the  comer  which  determined 
the  boundary.  Bryant  st  the  time,  called 
attention  to  the  fact  that  the  comer  had 
not  been  properly  located,  and,  upon  the  v^- 
fication  of  his  calculation,  the  surveyor  dis- 
covered that  the  corner  had  not  been  properly 
located,  and  a  post  which  had  been  driven 
down  to  mark  this  corner  was  reset;  but 
even  after  it  bad  been  reset,  it  appeared 
that  Bryant's  fence  was  still  some  distance 
over  on  appellant's  land.  After  this  ap- 
pellant undertook  to  agree  with  Bryant  on 
the  erection  of  a  fence  on  the  true  line,  but 
Bryant  never  assented  to  this,  nor  did  he 
ever  agree  to  resetting  his  fence,  and  he  tes- 
tified that  he  did  not  know  that  appellant 
was  going  to  cut  the  fence  until  after  he  had 
done  80. 

The  proof  on  the  part  of  appellant  is  to  the 
effect  that  a  creek  ran  through  this- land  near 
the  disputed  corner,  and  that  it  was  neces- 
sary to  cut  this  fence  to  drive  upon  appel- 
lant's land  to  distribute  the  posts  for  the 
erection  of  the  new  fence,  and  that  after 
Bryant  refused  to  pay  any  part  of  the  cost 
of  a  divlalon  fence,  appellant  erected  a  fence 
on  his  own  land  some  distance  back  of  the 
boundary  line.  There  was  no  irroof  of  any 
damage  done  to  the  crops  or  to  the  fence, 
except  that  it  was  cut  at  one  post  and  turned 
back  so  that  wagons  might  drive  throni^  the 
opening. 

At  the  trial  the  court  gave  the  following 
instruction  at  the  request  of  the  state; 

"(2)  You  are  instructed  that  one  who  has  the 
possession,  control,  and  use  of  land,  as  against 
the  real  owner  and  all  others,  is,  in  law,  the  own- 
er of  such  lands  within  the  meaning  of  the  act 
under  which  defendant  is  charged." 

Appellant  requested  the  conrt  to  give  an 
instruction  No.  2,  which  reads  as  follows: 

"  (2)  I  charge  yon  that  if  yon  should  find  from 
the  testimony  in  this  case  tiiat  the  words,  acts, 
and  conduct  of  W.  H.  Bryant  were  such  as 
would  lead  a  prudent  man  to  believe,  and  that  he 
did  believe,  that  he  was  consenting  to  the  de- 
fendant fencing  the  lands  in  question  np  to  and 
at  the  time  said  fence  was  cut  and  that  the 
defendant  in  good  faith  believed  that  Bryant 
was  consenting  for  said  fence  to  be  built  then 
you  will  acquit  the  defendant" 

The  court  refused  to  give  this  instruction, 
and  exceptions  were  saved  to  its  refosaL 
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S.  W.  Woods,  of  Marshall,  for  appellant. 
Wm.  I*  Moose,  Atty.  Gen.,  and  Jno.  P.  Stree- 
pey,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  instruction  numbered  2,  given  at 
the  request  of  the  state,  was  evidently  copied 
from  the  statement  of  facts  In  the  case  of 
Wellington  v.  State,  62  Ark.  286,  12  S.  W. 
562.  That  Instruction  was  not  expressly  ap- 
proved In  that  case,  although  the  Judgment 
of  conviction  was  afSrmed,  and  in  the  opin- 
ion it  was  there  said  that  the  occupant  of 
the  land  was  the  owner  within  the  meaning 
of  section  1669  of  Mansfield's  Digest,  which 
Is  the  section  carried  forward  as  section 
1913  of  Kirby's  Digest. 

The  late  case  of  Miller  v.  State,  109  Ark. 
362,  159  S.  W.  1126,  was  a  prosecotion  for  a 
violation  of  section  1913  of  Kirby's  Digest,  In 
which  the  ownership  of  the  property  was 
alleged  to  be  In  one  who  proved  to  be  only  a 
tenant,  bnt  it  was  there  said: 

"As  Smith  had  the  land  rented  when  the  al- 
leged trespass  occurred,  the  land,  for  the  purpose 
of  this  indictment,  most  be  held  as  belonging  to 
him." 

It  thus  appears  that  the  section  above 
quoted  was  designed  to  protect  Inclosures, 
and  that  the  occupant  in  irassession  of  the 
land  who  would  sustain  the  damage  by  pall- 
ing down  or  breaking  the  fence  is  the  owner 
of  the  inclosed  grounds  within  the  meaning  of 
the  statute,  and  that  an  indictment  is  snffl- 
dent  which  alleges  the  ownership  to  be  in 
him. 

But  this  statute  is  not  applicable  to  the 
facts  in  the  present  case.  Appellant's  entry 
upon  the  land  was  for  a  lawful  and  a  neces- 
sary purpose  and  occurred  only  after  a  sur- 
vey had  been  made  by  the  county  surveyor 
fixing  the  true  line,  at  which  survey  the  ad- 
jacent owner  was  present,  and  was  fully  ad- 
vised of  its  purposes,  and,  as  this  adjacent 
owner  did  not  question  its  correctness,  he 
should,  of  his  own  motion,  have  vacated  his 
possession  of  appellant's  land.  Appellant 
proceeded  in  a  peaceable  manner  to  ascer- 
tain his  line,  and  only  cut  this  fence  when 
it  became  necessary  for  him  to  do  so,  to  enter 
npon  his  own  land,  and  that  after  Bryant 
had  declined  to  unite  with  him  in  building  a 
division  fence. 

The  appellant's  act  was  not  an  unlawful 
one,  and  the  Judgment  of  the  court  below  is 
therefore  reversed,  and  the  information  dis- 
missed. 


EZELL  et  al.  ▼.  BARNER.    (No.  48.) 

(Sapreme  Court  of  Arlunaas.    Dee.  7,  1914.) 

1,  CoKTiwuAHOT  (I  33*)— Absence  or  Wrr- 
RxssEs— ADiasflfioN  or  Statekent  as  Dbp- 
osiTioir. 

A  continoanee  for  the  absence  of  a  witness 
is  properly  denied  under  Kirby's  Di^.  |  6173, 
where  the  appellant  is  permitted  to  read  as  the 


deposition  of  the  witness  the  statement  of  what 
he  expected  to  prove  by  him. 

[Ed.  Note. — For  other  cases,  see  Continnanoe, 
CenL  Dig.  f  U3;   Dec.  Dig.  S  33.* J 

2.  Tkial  (I  267*>— Bbokkb's  Coumibsions— 
Actions— Modification  or  Insikuctions. 
Where,  in  an  action  by  a  broker  for  pro- 
curing a  purchaser,  it  was  not  denied  that 
plaintiff  procured  a  purchaser  and  could  re- 
cover commissions,  unless  he  had  waived  the 
same,  and  the  evidence  sharply  confiicted  as  to 
terms  of  the  waiver,  a  requested  instruction 
that,  if  plaintiff  agreed  to  relinquish  the  com- 
mission "for  making  the  sale,"  the  verdict  would 
be  for  defendant  was  properly  modified  by  add- 
ing after  the  quoted  words  the  words  "without 
other  conditions." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  668-672,  674;   Deo.  Dig.  |  267.*] 

Appeal  from  Circuit  (3ourt,  Cross  County; 
W.  J.  Driver,  Judge. 

Action  by  Mrs.  F.  M.  Bamer  against  J.  B. 
E^ell  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Appellee  Instituted  this  suit  against  ap- 
pellants to  recover  the  sam  of  |500.  She  al- 
leged that  appellants  employed  her  to  pro- 
care  a  purchaser  for  a  certain  tract  of  land 
owned  by  appellants,  and  agreed,  in  the 
event  the  land  was  sold  to  a  purchaser  pro- 
cured by  the  appellee,  that  they  would  pay 
her  6  per  cent  commission  on  the  purchase 
price.  She  alleged  that  she  procured  a  par- 
chaser  to  whom  appellants  sold  the  land 
for  the  sum  of  |10,000,  and  that  appellants 
were  therefore  indebted  to  appellee  In  the 
sum  of  $600,  which  they  had  refused  to  iwy, 
and  for  which  she  prayed  Judgment 

Appellants-  answered,  admitting  that  they 
owned  the  land  mentioned  in  the  complaint, 
but  denied  the  other  allegations  of  the  com- 
plaint, and  alleged  the  facts  to  be: 

"That  plahitiff  agreed  with  one  T.  B.  Martin, 
in  writing,  to  purchase  the  lands  owned  by  de- 
fendants at  the  town  of  Wynne,  Cross  county. 
Ark.,  at  and  for  the  sum  of  $13,000;  that  said 
contract  was  entered  into  in  writing  on  the 
26th  day  of  February,  1913.  Defendants  state 
that  plaintiff  and  T.  B.  Martin  failed  and  re- 
fused to  keep  said  contract  in  any  manner  what- 
ever. Defendants  state  that  a  short  time  after 
said  written  contract  was  entered  into  that 
these  defendants,  without  the  aid  of  plaintiff  in 
any  manner,  sold  said  lands  to  T.  B.  Martin, 
and  at  the  time  of  making  said  sale  It  was  ex- 
pressly contracted  and  agreed  with  plaintiff 
that  plaintiff  nor  any  one  was  to  have  any  com- 
mission for  the  sale  of  said  lands,  and  that  said 
lands  were  sold  by  these  defendants  free. from 
any  right  or  claim  on  the  ^art  of  the  plaintiff 
or  any  one  for  her  to  claim  any  commission 
whatever." 

Appellants  filed  a  motion  for  continuance, 
in  which  they  alleged  that  they  could  not 
safely  go  to  trial  on  account  of  the  absence 
of  one  Mrs.  J.  J.  Henley,  who  was  old  and 
infirm,  and  therefore  could  not  attend  npon 
the  court,  and  whose  deposition  would  have 
to  be  taken ;  that  she  would  testify  that  she 
was  present  on  February  26,  1913,  and  heard 
the  conversatiou  and  agreement  between 
plaintiff  and  defendant  J.  B.  Ezell  and  T. 
B.  Martin,  and  that  it  was  expressly  agreed 
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between  the  plaintiff  and  said  defendant 
that  plaintllT  was  to  have  no  commission  on 
account  of  the  sale  of  the  lands  then  sold 
by  defendants,  J.  B.  and  Mary  A.  Ezell,  to 
said  T.  B.  Martin.  The  motion  alleged  that 
the  testimony  was  material,  and  set  up  facts 
supported  by  affidavit  which  showed  that  ap- 
pellants had  used  due  diligence  to  procure 
the  testimony  of  the  witness.  When  the 
trial  was  called,  appellants'  motion  for  con- 
tinuance, without  objection,  "was  read  in 
lieu  of  the. deposition."  Appellants  admitted 
at  the  trial  that  appellants  employed  the 
appellee  to  procure  a  purchaser  for  the  real 
estate  mentioned  in  her  complaint,  and  that 
they  were  to  pay  her  a  commission  of  5  per 
cent  on  the  .land  sold  to  this  purchaser.  It 
was  admitted  that  appellee  procured  one 
T.  B.  Martin  to  purchase  certain  lands  of 
appellants,  for  which  he  paid  the  sum  of 
$10,000,  but  that  this  sale  was  only  negoti- 
ated after  appellee  had  agreed  to  waive  her 
commission  if  a  sale  was  made  on  those 
terms,  and  only  after  the  trade  which  ap- 
pellee bad  negotiated  had  failed  because  of 
her  own  inability  to  raise  the  purchase  mon- 
ey  to  pay  for  certain  property  embraced  in 
the  trade  of  which  she  was  herself  to  be- 
come the  purchaser. 

At  the  trial  appellants  asked  an  instruc- 
tion stating  the  issues  in  the  case  and  their 
defense  ^nd  theory  of  the  case,  which  the 
court  might  very  well  have  given;  but  the 
instructions  which  were  given,  when  consid- 
ered as  a  whole,  presented  the  respective 
theories  of  the  parties  and  the  law  applicable 
thereto.  Appellants  asked  the  -following  In- 
structlM): 

"No.  4.  If  yon  find  from  the  evidence  in  the 
case  that,  at  the  time  of  making  the  contract  by 
which  the  defendants  sold  and  conveyed  to  T.  B. 
Martin  the  real  estate  and  chattel  property  for 
$13,000  on  February  27,  1913,  that  plaintiff, 
Mrs.  F.  M.  Barner,  agreed  to  relinquish  lier 
commission  for  making  said  sale  (without  other 
conditions),  then  your  verdict  will  be  for  the 
defendants." 

The  words  "without  other  conditions" 
were  inserted  by  the  court,  and  appellants 
excepted  to  this  modification. 

Other  exceptions  were  saved  at  the  trial, 
but  we  have  stated  the  points  raised  in  the 
brief  upon  which  appellants  rely  for  a  re* 
versal  of  the  Judgment. 

Other  facts  will  be  stated  in  the  opinion. 

S.  B.  Simpson,  of  Paragbuld,  for  appel- 
lants. Martin,  Wootton  &  Martin,  of  Hot 
Sprlng|[,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
at>ove).  [1]  No  prejudice  resulted  from  the 
action  of  the  court  in  overruling  the  motion 
for  a  continuance,  because  the  court  per- 
mitted appellants  to  read  the  statement  of 
what  they  expected  to  prove  by  the  absent 
witness  as  the  deposition  of  that  witness. 
The  statute  provides  that  in  such  cases  con- 


tinuances shall  not  be  granted.  Section 
6173,  Kirby's  Digest 

[2]  The  modification  of  Instruction  Na  4 
was  necessary  and  proper  to  present  tbe 
issue  of  fact  in  the  case.  It  was  admitted 
that  appellee  agreed  to  waive  her  commis- 
sions If  the  sale  was  made  on  certain  terms, 
but  she  testified  that  her  commissions  were 
waived  in  the  event  only  that  the  sale  was 
made  on  these  terms,  but  that  that  particu- 
lar contract  of  sale  was  never  made,  and 
that  therefore  her  agreement  to  waive  her 
commissions  never  became  effective.  Tbe 
evidence  sharply  conflicted  as  to  the  terms 
of  this  waiver;  but  the  verdict  of  the  Jury 
has  settled  those  questions.  It  Is  not  denied 
that  appellee  procured  the  purchaser  and 
was  entitled  to  the  commiBsions  unless  she 
had  waived  them  In  the  course  of  the  ne- 
gotiations  for  the  sale,  and  the  correctness 
of  the  instructions  submitting  this  issue  to 
the  Jury  is  not  questioned,  except  the  mod- 
ification to  Instruction  No.  4  above  set  out, 
which,  as  we  have  shown,  was  proper  under 
the  circumstances  In  this  case. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 


ST.  LOUIS,  I.  M.  &  S.  BY.  OO.  ▼,  ENLOW. 
(No.  51.) 

(Supreme  Ck>art  of  Arkansas.     Dec.  14,  1914.) 

1.  Evidence  (§  126*)— Res  Gest.*— Injubies 
TO  Pebsonb  on  Tsaokb. 

A  declaration  made  by  one  run  down  by  s 
train,  nearly  a  week  after  the  accident,  is  not 
admissible  as  res  gesto;. 

[Ed.    Note. — For   other   cases,    see   Evidence 
Cent.  Dig.  §§  372-376 ;   Dec.  Dig.  |  126.*] 

2.  Death   (J  62*)— Evidbnck— Heabsat— Dt- 

INQ   DeCLABATIONB. 

A  dying  declaration  of  one  ran  down  by  a 
train  is  not  admissible  in  an  action  for  Us 
death. 


[Ed.  Note.— For  other  cases, 
Dig.  i  81;  Dec.  Dig.  |  62.*] 


Death,  Cent 


3.  Appeal   and   Ebbob   ((   lOSO*)— Bevibw— 
Habmlebs  Ebbob. 

Where  the  dying  declaration  of  one  run 
down  by  a  train  was  the  only  evidence  that  he 
was  in  a  position  where  the  trainmen  would 
have  discovered  him  had  they  been  keeping  a 
lookout,  the  admission  of  the  declaration  in  an 
action  for  Ms  death  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error, .  Cent  Dig.  {§  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  |  1050.*] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  J.  W.  Enlow,  administrator  of 
the  estate  of  Carl  B.  Emslle,  against  the  St 
l/ouia.  Iron  Mountain-  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

E.  B.  Kinsworthy,  R.  B.  Wiley,  and  T.  D. 
Crawford,  all  of  Little  Rock,  for  appellant. 
Hoeppner  &  Toting,  of  Llttie  Rock,  and  W.  B. 
Donham,  of  Benton,  for  appellee. 
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McCDLLOCH,  C,  J.  The  plaintiff's  Intes- 
tate, C.  B.  EmsUe,  while  on  or  near  the  tracks 
af  the  defendant  In  the  city  of  Little  Rock, 
nras  struck  by  a  moving  train  of  cars  and  In- 
jured, from  which  Injuries  be  died  a  few 
weeks  later,  and  this  Is  an  action  by  the  ad- 
Tuiuistrator  to -recover  damages  for  the  beue- 
Qt  of  the  estate  and  for  the  next  of  kin. 

The  Injury  was  inflicted  by  a  train  of  cars 
being  switched  along  a  track  which  runs 
through  an  alley  in  tlie  city  of  Little  Rock 
with  brick  buildings  on  each  side.  There  are 
two  tracks,  and  the  one  on  which  deceased 
was  Injured  ran  within  about  two  feet  of  the 
brick  walls  of  the  buildings  abutting  on  the 
alley.  It  occurred  about  3  o'clock  in  the  morn- 
ing, while  it  was  dark  and  there  were  no 
lights  of  any  lund  in  the  alley.  A  string  of 
five  cars  was  being  l)ecked  along  the  track 
for  the  purpose  of  spotting  them  at  the  ware- 
houses where  they  were  to  be  unloaded,  and  a 
brakeuian  was  stationed  as  lookout  near  the 
end  of  the  front  car.  He  had  a  lantern  In 
bis  hand,  and  tesUfled  that  he  kept  strict 
lookout  for  objects  on  the  track  and  failed 
to  discover  any  one  untU  he  beard  the  cries 
of  the  deceased  after  the  latter  bad  been 
struck  by  the  train.  The  foreman  of  the 
sv'itch  crew  testified  that  he  walked  along 
the  alley  a  short  distance  In  front  of  the  ap- 
proaching cars  for  the  purpose  of  superin- 
tending the  spotting  of  the  cars  and  that  he 
did  not  see  any  one  In  the  alley.  The  other 
trainmen  testlfled,  end  It  appears  from  their 
testimony,  tliat  a  strict  lookout  was  kept  for 
persons  on  the  track,  and  that  none  was  dis- 
covered until  the  distress  cries  of  the  deceas- 
ed were  heard,  when  the  train  was  immediate- 
ly stopped.  One  of  the  wheels  of  the  car 
struck  the  arm  of  deceased  and  -pinched 
the  flesh  off  from  wrist  to  elbow,  but  no  bones 
were  crushed  or  broken  or  other  Injuries 
inflicted.  Deceased  was  carried  to  a  hospital 
where  his  wounded  arm  was  dressed,  and  he 
remained  there  until  he  died.  Death  resulted 
from  tetanus. 

There  was  no  witness  who  testified  that 
he  saw  deceased  on  the  trade,  and  it  la  mere- 
ly a  matter  of  Inference  or  conjecture  as  to 
when  lie  went  upon  the  track,  or  the  position 
be  occupied.  The  testimony  of  the  tralnmoi 
is  to  the  effect  that  they  did  not  see  him, 
and  the  conclusion  to  be  reached  from  their 
testimony  is  that  he  was  lying  down  on  or 
near  the  track  when  the  cars  were  backed 
Into  the  alley,  and  that  as  it  was  dark  at 
that  place  the  man  on  lookout  could  not  dis- 
cover his  presence., 

[1, 2]  The  plaintiff  Introduced,  over  the 
objections  of  the  defendant,  testimony  tend- 
ing to  establish  a  dying  declaration  of  the 
deceased,  to  the  effect  that  he  was  walking 
along  by  the  side  of  the  track  when  the  train 
struck  him.  The  ruling  of  the  court  in  admit- 
ting this  testimony  is  assigned  as  error,  and  it 
is  quite  clear  to  us  that  this  assignment  must 


be  sustained  and  the  judgment  reversed.  The 
declaration  is  not  admissible  as  a  ];>art  of  the 
res  gests;,  t<«  It  was  not  made  until  about  a 
week  after  the  Injury.  It  is  well  settled  that 
dying  declarations  are  not  admissible,  except 
in  prosecutions  for  homicide  where  the  cause 
of  death  is  under  Investigation.  Haley  v. 
State,  99  Ark.  356,  138  S.  W.  631.  OSiey  are 
not  admissible  in  civil  cases  even  where  the 
cause  of  death  of  the  declarant  is  one  of  the 
matters  under  investigation.  Tiffany  on 
Death  by  Wrongful  Act,  §  184. 

[3]  The  testimony  was  very  material,  for 
without  it  we  are  of  the  opinion  that  there 
is  not  enough  to  sustain  a  verdict  in  plain- 
tiff's favor,  and  therefore  the  admission  of 
the  testimony  was  prejudicial.  The  plaintiff 
failed  to  adduce  any  testimony  at  all,  aside 
from  the  dying  declaration,  tending  to  show 
that  deceased  was  in  such  position,  on  or  near 
the  traclj,  that  his  presence  ought  to  have 
been  discovered  if  a  lookout  had  been  kept. 
So  the  dying  declaration  constituted  the  only 
evidence  of  the  fact  that  deceased  was  walk- 
ing along  the  track  and  in  a  position  id  which 
the  trainmen  keeping  a  lookout  would  have 
discovered  him.  According  to  the  undisputed 
evidence,  it  was  dark  in  the  alley,  and  unless 
It  be  shown  that  deceased  was  standing  up  or 
walking  along,  there  was  nothing  to  warrant 
the  jury  in  disregarding  the  testimony  of 
the  switchmen  to  the  effect  that  they  looked 
and  saw  nothing  of  him  on  the  track. 

There  are  several  exceptions  In  regard  to 
giving  and  refusing  instructions,  but  as  the 
judgment  must  be  reversed  fof  the  error  in- 
dicated, we  need  not  pass  upon  the  correct- 
ness of  those  mllngs. 

Reversed  and  remanded  for  a  new  triaL 


CHICAGO,  R.  I,  &  P.  RY.  CO.  v.  FLOYD. 

(No.  65.) 

(Supreme  Court  of  Arkansas.     Dec.  14,  1914.) 
I.'Casribbs  (S  269*)— Injttbieb  to  Passbmobb 

— MiSBIIPBKSEtrrATIONS  AS  to   CORNECnOKS. 

Where  a  station  agent  informed  plaintiff, 
when  he  sold  bim  a  ticket,  that  the  train  made 
connections  with  a  motor  car  which  would  take 
him  from  the  junction  to  his  destination,  when 
in  fact  the  motor  car  service  had  l>een  discou- 
tinued,  and  plaintiff  was  compelled  to  walk  from 
the  junction  and  was  thereby  made  sick,  the 
railroad'  is  liable  for  such  sickness. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  ii  1060-1063 ;   Dec  Dig.  §  269.»] 

2.  Damages  (|  185*)— Evidkrck— Minihiziro 
Damaoks. 

In  an  action  for  such  injuries,  evidence 
held  not  to  show  a  failure  on  the  part  of  the 
passenger  to  minimize  bis  damages  by  seeking 
lodging  at  the  junction  point  instead  of  walking. 

[Ed.   Note. — ^For   other   cases,   see    Damages, 
Cent.  Dig.  §$  603-608;    Dec.  Dig.  {  185.*1 

3.  Damages  (8  214*)— Minimizino  Dauaoes. 

Requested  instructions  that  it  was  plain- 
tiff's duty  to  remain  over  night  at  the  junction 
point,  if  he  conld  find  lodging  there,  were  prop- 
erly refused,  since  the  carrier  was  entitled  to 
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nothing  more  than  a  submission  of  that  question 
to  the  Jury. 

[Eld.  Note.^For  oilier  cases,  see  Damages, 
Cent.  Dig.  §  642;    Dec.  Dig.  g  214.*] 

4.  Tbial  (S  252*)  — Instbuctions  — Applica- 
BitiTY  TO  Evidence. 

An  instruction,  given  at  a  passenger's  re- 
quest, defining  the  duty  of  a  carrier  to  its  pas- 
sengers in  the  operation  of  its  train,  was  erro- 
neous, as  not  applicable  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Oent. 
Dig.  {§  505,  596-^12 ;   Dec  Dig.  §  252.*] 

5.  Appeal  and  Ebbob  (S  1064*)  —  Habuuess 
Ebbob— Instbuctions— Ebbob  Not  Affect- 
ing Result. 

The  error  was  harmless,  where  the  carrier's 
negligence  was  not  disputed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4219,  4221-4224;  Dec 
Dig.  i  1064.*] 

6.  Cabbiebs  (g  277*)  —  Passenoebs  —  Bbkach 
OF  CoNTBACT— Excessive  Davaoeb. 

A  verdict  for  $350  damages  in  favor  of  a 
passenger  who  bad  been  earning  $65  a  month, 
and  who  was  made  ill  by  being  compelled  to 
walk  five  miles  because  of  the  misrepresenta- 
tion of  the  carrier's  agent  as  to  connections, 
which  illness  lasted  two  months,  one  of  whicli 
was  spent  in  bed,  during  which  time  plaintiff 
suffered  much  discomfort  and  pain  and  expended 
$12  for  doctor's  services,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1082-1084;   Dec.  Dig.  {  277.*] 

Appeal  from  Circuit  Court,  Hot  Springs 
County;    W.  H.  Evans,  Judge. 

Action  by  George  M.  Floyd,  Jr.,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
apjpeals.     Afllrmed. 

Appellee  recovered  judgment  for  damages, 
and  It  is  Insisted  that  at  the  trial  error  was 
committed  in  the  instructions  to  the  jury, 
and  that  the  evidence  was  insufficient  to  sus- 
tain the  amount  of  damages  recovered. 

Appellee's  theory  of  the  case  is  indicated 
by  the  instruction  No.  1,  given  at  his  request, 
which  was  substantially  as  follows:  That, 
if  the  jury  believed  that  appellee  purchased 
a  ticket  from  Hot  Springs  to  Malvern,  and 
at  the  time  was  informed  by  the  agent  who 
sold  it  that  the  railroad  operated  a  motor  car 
which  made  connection  with  the  train  on 
which  appellee  became  a  passenger  at  Butter- 
fleld,  and  that  passengers  would  be  carried 
on  tills  motor  car  from  Butterfleld  to  Mal- 
vern, and  appellee  relied  on  this  statement 
and  bought  a  ticket  and  became  a  passenger, 
when  otherwise  be  would  not  have  done  so, 
when,  in  fact,  the  railroad  had  discontinoed 
the  use  of  the  motor  car  a  few  days  prior  there- 
to, and  that  appellee,  rel.ving  upon  the  repre- 
sentation of  the  agent,  took  passage  upon 
the  train,  which  be  supposed  would  make 
connection  with  the  motor  car,  but  which  did 
not  do  so,  and  that  he  was  compelled  to  walk 
to  Malvern,  and  was  made  ill  thereby,  he 
would  be  entitled  to  a  judgment  to  compen- 
sate for  his  Illness,  and  other  damages  sus- 
tained. The  second  instruction  was  to  the 
effect  that  a  predlspoeltiOD  to  colds  on  ap- 
pellee's part  would  not  prevent  a  recovery  if 


his  Illness  was  caused  bj  a]S>ellant'B  negli- 
gence. The  third,  and  the  only  other,  in- 
struction given  at  the  request  of  appellee, 
except  one  on  the  measure  of  damages,  de- 
fined the  degree  of  care  due  a  passenger  by 
the  carrier  in  the  operation  of  its  trains. 

Four  instructions  were  requested  by  apiiel- 
lant,  but  none  of  them  were  given.  These 
instructions  dealt  with  the  measure  of  dam- 
ages and  the  duty  of  appellee  to  mlniniize 
bis  damages. 

Appellee  testified  that,  wnen  the  train  ar- 
rived at  Butterfleld,  he  and  a  companion, 
who  was  also  going  to  Malvern,  got  off  to- 
gether, and  found  the  depot  at  Butterfleld 
closed;  but,  after  waiting  about  two  hours 
for  the  arrival  of  the  motor  car,  they  went 
to  the  telephone  ofiJce  and  Inquired  of  the 
appellant's  agent  at  Malvern  when  the  motor 
car  would  be  due  at  Butterfleld,  and  were 
told  by  tills  agent  that  the  motor  car  serv- 
ice had  been  discontinued,  and  ttiat  they 
wtiuld  liave  to  walk  to  Malvern.  Appellee 
had  been  at  work  at  Hot  Springs,  and  was 
anxious  to  reach  Malvern,  where  his  family 
resided,  and  which  was  only  five  miles  from 
Butterfleld,  and  he  started,  with  his  coiiq)an- 
lon,  to  walk  to  that  city  and  carry  his  grip. 
After  walking  abont  100  yards,  he  conduded 
he  could  not  carry  his  grip,  bo  he  decided 
to  return  and  telephone  for  a  conveyance. 
He  met  an  acquaintance  who  told  him  where 
he  thought  he  could  secure  a  conveyance,  and 
application  was  made  there,  but  without  sac- 
cess.  There  were  no  hotels  in  Butterfleld, 
and  no  signs  of  any  kind  to  Indicate  where 
one  might  secure  lodging.  The  houses  at 
that  time  w«re  all  dark  and  uninviting,  yet 
appellee's  companion  wmt  to  the  home  of 
a  man  where  he  was  told  lodging  might  be 
secured,  and  hallooed  there,  bnt  failed  to 
arouse  any  one.  The  weather  was  cloudy 
and  cool,  but  not  cold.  Appellee  and  his 
companion  then  started  to  walk  home  at 
about  11  o'clock,  and  when  they  had  travel- 
ed about  a  mile  appellee  became  sick,  bot 
finally  reached  his  home  about  2  o'clock  in 
the  morning.  Appellee  had  a  long  spell  of 
sickness  following  this  walk,  and  there  was 
evidence  of  a  physician  from  which  the  Jury 
no  doubt  found  tbat  this  illness  was  caused 
by  the  exposure  and  midnight  walk.  Judg- 
ment was  rendered  for  $350. 

Thos.  S.  Buzbee,  Jno.  T.  Hicks,  and'C.  L. 
Johnson,  all  of  Little  Rock,  for  appellant 
J.  C.  Ross,  of  Malvern,  for  appellee. 

SMITH,  J.  (after  stating  the  fbcta  as 
above).  We  think  no  prejudicial  error  was 
committed  in  the  trial  of  this  cause. 

[1]  The  facts  recited  In  instruction  No.  1 
constitute  a  cause  of  action,  and  appellee's 
evidence  met  Its  requirements. 

[2,  3]  We  think,  too,  there  is  nothing  in  the 
evidence  which  shows  any  failure  on  appel- 
lee's part  to  minimize  the  damages.    Appel- 
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lant  suggests  tbat  appellee  might  have  se- 
cured entertainment  at  Butterfleld,  and 
should  have  done  so.  The  instructions  re- 
quested by  appellant  did  not  submit  to  the 
Jury  the  question  whether,  under  the  circum- 
stances, it  was  reasonably  prudent  for  ap- 
pellee to  attempt  to  walk  to  Malvern,  but, 
upon  the  contrary,  stated  the  law  to  be  that, 
upon  ascertaining  he  could  not  make 'con- 
nection from  Butterfleld,  appellee  should 
have  made  every  reasonable  effort  to  provide 
himself  with  entertainment  and  to  avoid  ex- 
posure to  the  weather,  and  that,.  If  he  elected 
to  walk  to  Malvern,  rather  than  to  seek  en- 
tertalnmoit  at  Butterfleld,  when,  by  exerds- 
tog  reasonable  effort,  he  could  have  obtained 
entertainment  at  Butterfleld,  then  appellant 
would  not  be  Uable  for  damages  resulting 
from  the  ezi>osure.  These  instructions  were 
properly  refused,  because,  in  effect,  they  de- 
clared the  law  to  be  that  appellee  was  In 
duty  bound  to  remain  over  night  at  Butter- 
fleld if  he  could  secure  entertainment  there; 
whereas  appellant,  under  the  evidence  In  this 
case,  was  entitled  to  nothing  more  than  a 
submission  of  that  question  to  the  Jury.  The 
law  of  this  case  is  stated  in  Louisiana  ft  Ar- 
kansas Ry.  Go.  T.  Rider,  103  Ark.  668,  146 
S.  W.  849,  and  In  the  cases  there  cited. 

[4,  6]  The  third  instruction  was  erroneous 
and  should  not  have  been  given.  There  was 
no  question  In  this  case  about  the  negligent 
operation  of  trains.  However,  the  instruc- 
tion was  hai^mless  here,  for  the  reason  that 
the  negligence  of  the  railway  company  Is 
not  disputed,  and  the  cause  was  tried  almost 
entirely  upon  the  issue  of  the  measure  of 
damages. 

[I]  And,  finally,  we  think  the  damages  are 
not  excessive.  Appellee  was  earning  |65 
per  month,  and  lost  two  months'-  time,  one 
month  of  which  was  spent  In  bed,  and  dur- 
ing this  time  he  suffered  much  discomfort 
and  pain  and  Incurred  a  doctor's  bill  of  $12. 

The  Judgment  of  the  court  belovr  Is  there- 
fore aflSrmed. 


ALEXANDER-AMBERO  ft  OO.  v.  HOLLIS. 
(No.  63.) 

(Supreme  Court  of  Arkansas.    Dec.  14,  1914.) 

1.  FOKCIBUi  Entbt  asd  Detainbii  (I  29*)— 
Action— Sufficiency  of  Evidence. 

Evidence,  in  an  action  of  unlawful  detainer 
to  recover  possession  of  premises  which  defend- 
ant had  occupied  as  a  tenant,  held  sufSclent  to 
sustain  a  veraict  for  possession  with  an  award 
of  $170  damages. 

[Ed.  Note.— For  other  cases,  see  Forcible  S^- 
try  and  Detainer,  Cent.  Dig.  {{  134-140,  147; 
Dec.  Dig.  §  29.*) 

2.  Pbaxtds,  Statxiti!  of  (§  44*)— Intebkst  in 
Land— Okai,  Contbact  fob  Lease. 

An  oral  contract  for  the  lease  of  lands  for 
one  year,  to  commence  at  a  date  subseauent  to 
the  contract,  is  not  within  the  statute  or  frauds. 


nte 


[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ic of,  Cent.  Dig.  §  66;    Dec.  Dig.  {  44.*] 


3.  CoNTBACTS  (J  32*)— MBETiwa  or  Minds- 
Reducing  TO  Wbiting. 

The  terms  of  an  oral  contract  or  agree. 
ment  for  a  lease  became  effective,  though  it  was 
further  agreed  that  they  should  be  subsequently 
embodied  in  a  written  signed  instrument 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  1 159;  Dec.  Dig.  f  32.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  J.  F.  Oautney,  Judge. 

Action  by  Alexander-Amberg  ft  Co.  against 
W.  H.  Hollls.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Alexander-Amberg  &  Co.,  pro  se.  S.  B. 
Simpson,  of  Paragould,  for  appellee. 


Mcculloch,  C.  J.  [1]  This  is  an  action 
of  unlawful  detainer  instituted  by  appel- 
lants against  appellee,  and  possession  of  the 
premises  was  delivered  to  api)eUants  under 
the  writ  at  the  commencement  of  the  action. 
A  trial  of  the  case  resulted  in  a  verdict  in 
favor  of  appellee  for  possession  of  the  prem- 
ises and  an  award  of  damages  in  the  sum 
of  $170. 

The  only  question  presented  on  this  <^ 
peal  Is  whether  or  not  the  evidence  is  legally 
sufficient  to  sustain  the  verdict.  Appellee 
occupied  the  lands  In  controversy,  according 
to  the  undisputed  evidence,  as  tenant  of  ap- 
pellants, for  and  during  the  years  1910,  1911, 
and  1912,  and  remained  In  possession  after 
the  commencement  of  the  succeeding  year. 
He  claimed  the  right  to  hold  for  the  year 
1913  under  a  new  contract  covering  that  pe- 
riod made  with  appellants'  agent  during  the 
month  of  December,  1912.  This  claim  is  con- 
troverted by  appellants,  who  deny  that  any 
contract  for  the  year  1918  was  made,  and 
assert,  on  the  contrary,  that  the  tenancy  ex- 
pired on  December  31,  1912.  The  testimony 
of  appellee  is  not  entirely  satisfactory,  but 
it  is  sufficient  to  establish  an  oral  contract 
according  to  his  contention  In  this  case. 

[2]  An  oral  contract  for  the  lease  of  lands 
for  one  year,  to  commence  at  a  date  subse- 
quent to  the  making  of  the  contract,  is  not 
within  the  statute  of  frauds.  Hls^ns  t. 
Gager,  66  Ark.  604,  47  S.  W.  848.  Appellee's 
testimony  tends  to  show  an  oral  contract, 
but  that  the  same  was  to  be  subsequently 
reduced  to  writing. 

[3]  The  terms  of  the  contract  were,  accord- 
ing to  the  testimony,  agreed  upon,  and  It 
became  .effective,  though  It  was  further 
agreed  that  the  terms  of  the  undertaking 
were  to  be  subsequently  embodied  In  a  writ- 
ten Instrument  and  signed.  Friedman  v. 
Schleuter,  106  Ark.  680,  161  S.  W.  696. 

The  evidence  was  also  sufficient  to  sustain 
the  verdict  awarding  damages  In  the  sum 
named  above.  Appellee  in  his  testimony  put 
an  extravagant  estimate  upon  the  rental 
value  of  the  land,  and  the  Jury  rejected  it, 
and  refused  to  allow  him  the  amount  claim- 
ed.   But  we  cannot  say  that  the  Jury  were 
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unwarranteil  In  accepting  the  estimate  to 
an  extent  eufflcient  to  base  the  award  upon. 
Judgment  afiSrmed. 


WESTERN  UNION  TELEGRAPH  00.  t. 

SCANLON.     (No.  39.) 
(Supreme  Court  of  Arkansas.    Dec.  7,  1914.) 

1.  Continuance  (j  22*)— Absence  of  Wit- 
ness—Discretion OF  COUBT. 

In  an  action  for  delay  in  transmission  and 
delivery  of  a  telegram  addressed  to  plaintiff, 
the  sender  of  the  telegram,  residing  in  another 
county,  was  present  as  a  witness  for  plaintiff 
at  the  October  term  at  which  the  case  was  set 
for  trial,  but  at  which  a  continuance  was  grant- 
ed. Plaintiff  subsequently  served  notice  that 
they  would  take  the  deposition  of  such  wit- 
ness and  other  witnesses  upon  an  agent  of  the 
telegraph  company,  who  failed  to  transmit  it  to 
the  telegraph  company's  attorney,  and  the  attor- 
ney did  not  know  until  the  trial  that  such  dep- 
osition had  been  taken.  Held  that  the  court 
did  not  abuse  its  discretion  in  refusing  to  grant 
a  continuance  until  defendant  could  secure  the 
presence  of  such  witness  or  have  an  opportu- 
nity to  cross-examine  him,  as,  under  the  express 
provisions  of  Kirby's  Dig.  |  3157,  the  witness 
could  not  have  been  compelled  to  attend,  and 
plaintiff  had  a  right  to  take  bis  deposition,  and 
it  was  due  to  its  own  agent's  fault  that  its 
attorney  did  not  know  of  the  taking  of  sudi 
deposition. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  H  58-67 ;   Dec.  Dig.  §  22.*] 

2.  Evidence  (S  243*) -^Admissions  — Admis- 
sions OF  Agent. 

In  an  action  for  delay  in  transmission  and 
delivery  of  a  telegram  addressed  to  plaintiff,  a 
written  statement  made  by  the  sender  of  the  tel- 
egram tending  to  contradict  his  deposition  taken 
by  plaintiff  was  not  admissible  against  plaintiff 
as  the  admission  of  plaintiff's  agent  in  sending 
the  message,  as  when  the  message  was  sent  bis 
agency  ceased,  and  no_  admission  he  thereafter 
made  could  bind  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  908-915;    Dec.  Dig.  i  243.»] 

3.  Tbixqbaphb  and  Telephoneb  (i  74*)  — 
Actions  fob  Delay — Instbuctions. 

In  an  action  for  delay  in  transmission  and 
delivery  of  a  telegram  addressed  to  plaintiff  at 
H.,  an  instruction,  that  if  the  sender  when  he 
tendered  the  message  knew  that  the  H.  office 
was  closed,  to  find  for  defendant  was  properly 
refused,  where  there  was  evidence  tnat  the 
sender  delivered  the  message  to  the  operator 
with  instructions  to  transmit  it  immediately 
and  that  the  operator  agreed  to  do  so,  as  the 
instruction  ignored  this  testimony. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  159,  160;  Dec. 
Dig.  i  74.»] 

4.  Teieobaphb  and  Telephones  (f  71*)  — 
Delay  in  Tbansmissior  and  Dblivebt  of 
Message- ExcEssivENESs  of  Damages. 

A  verdict  of  $500  for  delay  in  transmission 
and  delivery  of  a  telegram,  informing  plaintiff 
of  the  death  of  her  sister,  was  excessive,  where 
plaintiff  had  been  with  her  sister  In  her  sick- 
ness for  some  time  and  had  rendered  her  every 
assistance  possible  and  could  have  done  no 
jnore,  had  she  received  the  message  promptly, 
than  attend  the  funeral,  and  the  recovery  should 
be  reduced  to  $250. 

[Ed.  Note. — For  other  cases,  see  Telenaphs 
and  Telephones,  Cent  Dig.  {  156;  Dec.  Dig.  { 
71.*] 

Appeal  from  Clicnlt  Ck>urt,  Hempstead 
County;    Jacob  M.  Carter,  Judge. 


Action  by  M.  V.  Scanlon  against  the  West- 
ern Union  Telegraph  Comi>any.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  Clity,  Glias. 
S.  Todd,  of  Texarkana,  Tex.,  and  Rose,  Hem- 
ingway, Cantrell  &  Loughborough,  of  Little 
Roclc,  for  appellant  Steve  Carrieui,  Jr.,  of 
Hope,  for  appellee. 

HART,  J.  M.  v.  ScanloD  institnted  this 
action  against  the  Western  Union  Telegraph 
Company  to  recover  damages  on  account  of 
the  negligent  delay  of  the  company  in  trans- 
mitting and  delivering  to  her  the  following 
triegram:  "Mrs.  M.  V.  Scanlon,  Hope,  Arkan- 
sas. Mrs.  Sheppard  died  at  7  p.  m.  [Signed] 
Doctor  Thompson."  The  message  was  writ- 
ten by  Dr.  Thompson  on  Sunday  evening, 
June  29,  1913.  Mrs.  Sheppard  died  at  Ste- 
phens, Ark.,  and  Dr.  Thompson  testified  that 
he  delivered  the  message  to  Mr.  Griffin,  agent 
of  the  company,  at  Stephens,  at  8  o'clock  or 
8:30  o'clock  p.  m.  of  that  day.  He  testified 
that  Griffin  did  not  say  anything  about  the 
message,  except  that  he  would  get  It  through 
right  away ;  that  Griffin  did  not  Inf onn  him 
that  the  telegraph  company  did  not  maintain 
a  night  office  at  Hope,  Ark.,  and  tliat  the 
message  could  not  he  delivered  to  Mrs.  Scan- 
lon that  night ;  that  Mrs.  Sheppard  was  bar- 
led  about  five  o'clock  on  the  evening  of  the 
30th  of  June,  and  that  the  Iwdy  could  not  be 
embalmed  at  Stephens  and,  therefore,  could 
not  have  been  kept  any  longer.  He  farther 
stated  that  if  he  had  known  that  the  message 
could  not  have  been  got  through  that  night 
that  be  would  have  got  Mrs.  Scanlon  over 
the  teleidione  and  notified  her  of  the  death  of 
her  sister.  It  was  shown  by  other  evidoioe 
that  the  message  could  have  been  delivered 
over  the  telephone  that  night 

Mrs.  Scanlon,  the  plaintiff,  testified  that 
she  knew  that  her  sister  had  been  sick,  had 
been  with  her  In  her  sickness,  and  bad  helped 
to  wait  on  her  for  18  or  20  days;  that  she 
was  called  home  on  account  of  the  illness 
of  her  daughter  and  did  not  return ;  that  the 
message  In  question  was  not  delivered  to  her 
until  between  9  and  10  o'clock  of  the  morn- 
ing after  it  was  delivered  to  the  agent  of 
the  company  at  Stephens  for  transmission; 
that  Stephens  is  in  Ouachita  county  and 
Hope  In  Hempstead  county.  Ark.;  that  the 
two  towns  are  about  60  miles  distant;  that 
If  the  message  had  been  delivered  to  her  on 
the  night  of  the  29th  she  could  have  gone  on 
the  train  which  left  Hope  at  8  o'clock  the 
next  morning  and  would  have  arrived  in  Ste- 
phens in  time  for  her  sister's  funeral,  and 
that  she  would  have  done  so;  that  she  had 
great  affection  for  her  sister,  and  was  very 
much  grieved  in  not  being  able  to  attend  her 
funeral. 

T.  C.  Griffin  testified:  That  on  June  29, 
1913,  he  was  agent  for  the  Western  Union 
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Telegraph  Company  at  Hope,  Ark.;  that 
he  remembered  distinctly  Dr.  Thompson's 
giving  him  the  message  In  regard  to  the 
death  of  Mrs.  Sheppard;  that  it  was  deliv- 
ered at  8:30  o'clock  on  Sunday  night,  and 
that  at  that  time  the  operators  of  the  com- 
pany are  off  duty  except  in  the  relay  sta- 
tions; that  be  tried  to  get  Little  Rock,  and 
found  that  they  had  wire  trouble;  that  he 
told  Dr.  Thompson  that  he"  better  use  the  tel- 
ephone, because  he  could  not  get  Little  Rock 
or  any  relay  office  on  the  circuit;  that  Dr. 
Thompson  told  him  that  he  was  in  a  hurry, 
and  that  if  he  could  not  get  the  message  off 
by  8  o'clock  next  morning  he  would  use  the 
telephone;  that  he  told  Dr.  Thompson  that 
it  was  not  possible  to  deliver  the  message 
at  Hope  that  night;  that  it  could  not  be 
delivered  until  the  next  morning,  because 
the  office  at  Hope  closed  at  6  o'clock  p.  m. 

Other  evidence  for  the  telegraph  company 
showed  that  the  office  at  Hope  Is  closed  from 
8  o'clock  at  night  until  8  o'clock  next  morn- 
ing, and  that  on  Sundays  the  office  is  opened 
at  8  o'clock  a.  m.  and  is  closed  at  10  o'clock 
a.  m.  and  then  is  opened  again  at  4  o'clock 
p.  m.  and  is  closed  at  6  o'clock  p.  m. 

The  Juiry  returned  a  verdict  In  favor  of 
the  plaintiff  for  $500,  and  the  defendant  has 
appealed. 

[1]  The  principal  ground  relied  upon  by 
counsel  for  the  defendant  for  a  reversal  of 
the  Judgment  is  that  the  court  refused  the 
defendant  a  continuance  on  account  of  sur- 
prise at  the  testimony  of  Dr.  Thompson.  The 
suit  was  brought  in  the  Hempstead  circuit 
court  and  set  for  trial  at  the  October  term, 
1913.  When  the  case  was  called,  Dr.  Thomp- 
son, the  sender  of  the  message  in  question, 
was  In  attendance  upon  the  court  at  the  in- 
stance of  the  plaintiff,  and  the  plaintiff  an- 
nounced ready  for  trial,  and  the  defendant 
sought  a  continuance  on  account  of  the  ab- 
sence of  T.  C.  Griffin,  the  agent  of  the  de- 
fendant to  whom  the  message  was  delivered 
for  transmission,  and  the  cause  was  contin- 
ued until  the  April  1914,  term  of  the  court. 
Counsel  for  the  plaintiff  gave  notice  to  the 
defendant  that  it  would  take  depositions  of 
witnesses  on  the  12th  day  of  November,  1913, 
at  Stephens,  Ark.,  and  this  notice  was  served 
upon  an  agent  of  the  company  on  the  3d 
day  of  November,  1913,  but  no  notice  of  the 
taking  of  the  depositions  was  given  to  the 
attorney  of  the  defendant,  who  resided  at 
Texarkana,  Tex.  It  Is  not  contended  that  the 
notice  was  not  regular  in  form  or  that  It 
was  not  served  upon  the  proper  agent  of 
the  plaintiff,  and,  on  that  account,  the  no- 
tice need  not  be  set  out.  Pursuant  to  the 
notice,  the  deposition  of  Dr.  Thompson  and 
that  of  another  witness,  both  of  whom  re- 
sided at  Stephens,  Ark.,  were  taken  on  the 
12th  day  of  November,  1913,  and  the  duly 
transcribed  depositions  were  transmitted  to 
the  circuit  clerk  of  Hempstead  county. 

On  the  12th  day  of  March,  1914,  some 
three  weeks  before  the  April  term  of  the 


court  convened,  the  attorney  for  the  defend- 
ant wrote  the  clerk  of  the  circuit  court  re- 
questing him  to  send  to  him  all  the  papers 
in  the  case.  The  clerk  replied  that  the  case 
would  be  called  for  trial  on  April  7, 1914,  and 
advised  the  attorney  that  the  Judge  of  the 
circuit  court  had  made  an  order  forbidding 
the  clerk  to  send  any  original  papers  out 
of  the  office.  About  the  17th  day  of  March 
the  attorney  for  the  defendant  received  a 
letter  from  the  attorney  for  the  plaintiff  ad- 
vising him  of  the  setting  of  the  case,  and 
about  the  24th  of  March  be  received  another 
letter  from  the  plaintiff's  attorney  inclos- 
ing copy  of  an  amendment  to  the  complaint. 

The  attorney  for  the  defendant  testified 
that  be  never  had  any  notice  whatever  that 
the  deposition  of  Dr.  Tliompson  would  be 
taken  or  had  been  taken.  He  arrived  at  the 
county  seat  of  Hempstead  county  on  the 
day  before  the  case  was  set  for  trial  at  the 
April  1914,  term,  of  the  court,  and  procured 
from  the  clerk  what  purported  to  be  all  the 
papers  in  the  case,  and  took  them  to  his  ho 
tel  to  examine  them  that  night.  He  stated 
that  he  did  not  find -the  deposition  of  Dr. 
Thompson,  or  that  of  any  other  witness, 
among  the  papers.  He  announced  ready  for 
trial,  on  the  presumption  that  Dr.  Thompson 
would  be  present  In  court  to  give  his  testimo- 
ny. After  the  Jury  had  been  impaneled  and 
the  plaintiff  had  been  examined  as  a  witness, 
plaintiff's  attorney  offered  to  read  in  evidence 
the  deposition  of  Dr.  Thompson.  The  at- 
torney for  the  defendant  then  asked  leave  of 
the  court  to  withdraw  his  announcement  of 
ready  for  trial,  and  moved  to  postpone  the 
trial  of  the  case  until  he  could  secure  the 
presence  of  Dr.  Thompson  or  have  an  oppor- 
tunity to  cross-examine  him.  The  court  de 
nied  his  motion.  Attorney  for  the  defendant 
then  offered  to  read  In  evidence.  In  rebuttal 
of  Dr.  Thompson's  testimony,  a  written  state- 
ment signed  by  him,  which  had  been  given  to 
one  of  the  agents  of  the  defendant  and  which 
tended  to  contradict  the  testimony  given  in 
his  deposition.  The  court  denied  this  motion 
and  the  case  proceeded  to  trial. 

We  do  not  think  the  court  abused  Its  dis- 
cretion In  refusing  to  grant  the  defendant's 
motion  for  a  continuance  or  postponement  of 
the  trial.  It  will  be  noted  that  the  case  was 
tried  in  Hempstead  county.  Ark.,  and  that  the 
deposition  of  Dr.  Thompson  was  taken  In 
Ouachita  county,  where  he  resided.  It  Is  true 
that  Dr.  Thompson  appeared  as  a  witness  for 
the  plaintiff  at  the  time  the  case  was  set  for 
trial  at  the  preceding  term  of  the  conrt  as 
a  witness ;  but  he  could  not  have  been  com- 
l)elled  to  attend  the  trial  as  a  witness,  be- 
1  cau.^e  he  did  not  reside  In  the  county  where 
tlie  action  was  pending  or  In  an  adjoining 
county.    See  Klrby's  Digest,  S  3157. 

It  Is  conceded  by  counsel  for  the  defend- 
ant that  notice  to  take  depositions  was  serv- 
ed upon  the  proper  agent  of  the  defendant  on 
the  3d  day  of  November,  1913,  and  that,  pur- 
suant to  the  notice,   the  deposition  of  Dr. 
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Thompson  was  taken  on  tbe  12th  day  of  No- 
vember, 1913,  and  duly  transmitted  to  the 
clerk  of  the  court  in  which  the  action  was 
pending  and  published.  Counsel  for  tbe  plain- 
tiff was  not  required  to  notify  counsel  for  the 
defendant  that  he  was  going  to  take  the  dep- 
osition of  Dr.  Thompson;  it  was  sufficient  to 
give  due  notice  that  the  deposition  would  be 
taken.  It  appears  from  the  record  that  the 
agent  upon  whom  the  notice  was  served  fail- 
ed to  send  it  to  the  attorney  for  the  defend- 
ant and,  on  that  account,  the  attorney  for 
the  defendant  did  not  know  that  the  deposi- 
tions would  be  taken.  This  amounted  to  neg- 
ligence, and  the  court  did  not  abuse  its  dis- 
cretion in  failing  to  continue  the  case  as  re- 
quested by  counsel  for  the  defendant. 

For  the  reason  that  the  attendance  of  Dr. 
Thompson  at  the  trial  could  not  hare  been 
compelled,  the  plaintiff  had  a  right  to  take 
his  deposition.  This  her  attorney  proceeded 
to  do,  upon  due  -anCi  proper  notice  to  the  de- 
fendant It  is  true  it  was  through  no  fault 
of  the  defendant's  attorney  that  he  did  not 
know  that  the  depositions  had  been  taken, 
but  it  was  the  fault  of  the  defendant's  agent 
upon  whom  the  notice  was  served,  and  for 
this  agent's  negligence  the  defendant  must 
suffer,  and  had  no  right  to  have  the  case 
postponed  on  account  of  its  own  agent's  neg- 
ligence. 

[2]  Again,  it  Is  insisted  by  counsel  for  the 
d^endant  that  the  court  should  have  per- 
mitted him  to  introduce  in  evidence  the  writ- 
ten statement,  which  he  stfys  was  given  by 
Dr.  Thompson  to  one  of  the  defendant's 
agents,  In  which  he  made  statements  tending 
to  contradict  the  testimony  given  in  his  depo- 
sition. Counsel  claims  that  this  written 
statement  made  by  Dr.  Thompson  was  in  the 
nature  of  an  admission,  binding  upon  the 
plaintiff,  because  Dr.  Thompson  was  the  agent 
for  the  plaintiff  in  sending  the  message.  But 
after  that  was  done  bis  agency  ceased,  and 
no  admiMi'lon  made  by  him  thereafter  could 
be  binding  upon  the  plaintiff. 

[3]  It  is  next  contended  by  counsel  for  the 
defendant  that  the  court  erred  in  refusing 
instruction  No.  6,  which  is  as  follows: 

"If  yon  believe  from  the  evidence  that  at  the 
time  ie  tendered  the  message,  Dr.  Thompson 
knew  that  it  was  Sunday,  and  that  Hope  office 
was  closed,  you  will  find  for  the  defendant." 

We  do  not  think  the  court  erred  in  refus- 
ing to  give  this  Instruction.  It  was  errone- 
ous, because  it  denied  a  recovery  if  the  Jury 
found  that  at  the  time  Dr.  Thompson  ten- 
dered the  message  to  the  company  he  knew  it 
was  Sunday  and  that  tbe  Hope  office  was 
closed.  The  instruction  in  this  form  did  not 
take  into  consideration  the  testimony  of  Dr. 
Thompson  to  the  effect  that  the  agent  receiv- 
ed the  message  and  stated  to  him  tha(  he 
would  send  It  immediately. 

In  the  case  of  Western  Union  Tel.  Co.  v. 
Duke,  108  Ark.  8,  156  S.  W.  452,  it  was  ad- 
mitted that  the  telegraph  offices,  both  at  the 
place  where  it  was  delivered  for  transmission 


and  the  place  where  It  was  to  be  sent,  were 
closed  at  the  time  the  message  was  tendered 
for  transmission,  on  account  of  it  being  a 
holiday,  and  that  the  sender  of  the  message 
knew  of  this  fact.  We  held  that  tbe  circuit 
court  properly  ruled  that  tlie  issue  of  neg- 
ligence would  be  confined  to  the  question  of 
whether  the  defendant  was  guilty  of  negli- 
gence In  handling  the  message  after  the  hour 
at  wMch  the  sender  of  the  message  knew  that 
the  office  would  t>e  reopened  for  business. 
There  no  point  was  made  that  the  agent  re- 
ceived the  message  and  undertook  to  send  it 
regardless  of  whether  the  office  was  closed  or 
not 

In  the  present  case  Dr.  Thompson  testified 
that  he  was  not  Informed  that  the  company 
did  not  have  a  night  office  at  Hope,  Aric,  and 
that  the  message  could  not  l>e  delivered  that 
night  He  stated  that  he  delivered  the  mes- 
sage to  the  operator  with  Instructions  to 
transmit  It  immediately,  and  that  the  oper- 
ator agreed  to  do  so.  It  is  true  that  his  testi- 
mony in  this  respect  is  contradicted  by  that 
of  the  telegraph  operator,  but  this  conflict  of 
evidence  was  properly  submitted  to  tbe  Jury 
under  the  instruction  given  by  the  court 

In  tbe  case  of  Western  Union  TeL  Ca 
v.  Harris,  91  Ark.  602,  121  S.  W.  1051,  24  L. 
B.  A.  (N.  S.)  1288,  the  court  held  that  the 
agent  of  a  telegraph  company  to  whom  a  mes- 
sage is  offered  for  transmission  is  bound  to 
take  notice  of  tbe  office  hours  of  the  company 
at  the  office  to  which  the  message  Is  to  be 
sent    The  court  held  further: 

"Where  a  telegraph  company's  transmittinic 
agent  knows,  or  under  tbe  circumstances  should 
know,  that  on  account  of  the  receiving  office  l>e- 
ing  closed  there  will  be  delay  In  dehverintr  an 
urgent  message  which  is  iutended  for  immediate 
delivery,  it  is  incumbent  on  him  to  so  inform 
the  sender:  and  if  he  fail  to  do  so  the  com- 
pany is  liable  for  damages  resulting  from  such 
neglect." 

The  Instructtons  given  by  the  court  In  the 

Instant  case  followed  the  law  laid  down  In 
that  case  and,  after  examining  them,  we  are 
of  the  opinion  that  it  may  be  said,  without 
further  discussion,  that  they  fully  and  fairly 
presented  the  issues  of  fact  to  the  Jury. 

[4]  Finally,  it  is  contended  by  counsel  for 
the  defendant  tliat  the  verdict  Is  excessive, 
and  In  this  contention  we  agree  with  them. 
The  counsel  for  plaintiff  rely  on  the  case  of 
Western  Union  Tel.  Co.  v.  Webb,  98  Ark.  88, 
135  S.  W.  366.  In  that  case  a  son  sued  to  re- 
cover, because,  by  the  negligence  of  the  tele- 
graph company,  he  was  not  able  to  be  present 
and  assist  In  burying  his  mother.  The  love 
between  mother  and  son  is  greater  than  that 
between  brother  and  sister,  and  on  that  ac- 
count greater  damages  are  usually  allowed 
in  that  class  of  cases.  Every  case  mu!«t 
depend  to  a  great  extent  upon  the  facts  pre- 
sented In  it,  and  though,  in  some  measure, 
like  amounts  should  be  allowed  In  similar 
cases,  still  the  individual  facts  presented  In 
each  case  must  to  a  great  extent  govern.  In 
the  present  case  it  was  shown  that  the  plain- 


Digitized  by 


Google 


Ark.) 


SNOWDEH  T.  THOMPSON 


M9 


tiff  had  been  with  her  sister  a  short  time  be- 
fore and  had  helped  nurse  her  for  about  20 
days  and  bad  rendered  her  every  assistance 
it  was  possible'  for  her  to  do.  It  was  shown 
that  the  funeral  could  not  have  been  delayed 
any  longer,  because  there  was  no  way  at  Ste- 
phens by  which  the  body  could  have  been  em- 
balmed. The  plaintiff  could  have  done  no 
more  than  be  present  at  the  funeral  had  she 
received  the  message  promptly.  Under  all 
the  circumstances,  as  shown  by  the  record, 
we  think  a  verdict  of  $250  was  all  she  was 
entitled  to  recover. 

Therefore  the  Judgment  will  be  reduced  to 
the  sum  of  $250,  and  for  that  amount  will  be 
affirmed. 


SNOWDBM  et  al.  v.  THOMPSON  et  aL 

(No.  62.) 

(Supreme  Court  of  Arkansas.     Dec.  14,  1014.) 

1.  Equity  (|  21*)  —  Funds  —  Dibtbibction 
Amonq  Landownebs  —  JuBisDicTTOtt  or 
Bquitt— "Tbust  Fond." 

Unexpended  funds  of  a  drainage  district 
are  trust  funds,  and  equity  lias  jurisdiction  to 
distribute  them,  at  least  in  tlie  absence  of  some 
adequate  statutory  provision  therefor. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  if  48,  49 ;   Dec.  Dig.  i  2l.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trust  Fund.] 

2.  Dkains  (S  20*)  —  Funds  —  Dibtbibution 
AvoNo  Landowners— PI.KADIN08. 

A  complaint  in  an  action  by  an  owner  of 
laud  in  a  drainage  district  against  the  treasurer 
thereof  for  a  distribution  of  unexpended  funds, 
which  merely  alleges  that  liondB  were  issued  and 
that  out  of  the  funds  raised  there  was  a  specified 
surplus  after  paying  for  the  improvement,  does 
not  warrant  a  distribution  of  the  surplus,  in  the 
absence  of  any  allegation  that  it  is  not  needed 
to  pay  bonds  as  they  fall  due,  in  view  of  the 
statute  authorizing  bonds  payable  in  install- 
ments, so  that  any  unexpended  funds  from  pro- 
ceeds of  a  sale  of  bonds  remain  to  apply  on  the 
bonds  or  interest  as  they  fall  due;  and  merely 
because  there  is  no  present  application  to  be 
made  of  the  funds,  does  not  call  for  a  distribu- 
tion thereof. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  §  20.«] 

3.  Dbainb  (§  19*)  —  Funds  —  Dibtbibution 
Among  Landowners— When   Authobiz«d. 

Landowners  in  a  drainage  district  are  enti- 
tled to  a  return  of  money  raued  by  assessments 
on  their  lands  and  not  expended,  unless  there 
is  a  future  use  for  the  funds,  in  which  case  they 
are  not  entitled  to  a  return. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  U  11,  IS;   Dec.  Dig.  |  19.*] 

Appeal  from  Greene  Cbanceiy  Court; 
Cbas.  D.  Frlerson.  Chancellor. 

Suit  by  A.  S.  Snowden  and  others  against 
W.  C.  Thompson  and  others.  From  a  decree 
of  dismissal,  complalnantB  appeah    Affirmed. 

M.  P.  Hnddleston,  Robt  B.  Fnhr,  and  J. 
M.  Futrell,  all  of  Paragoold,  for  appellants. 

ifcCULLOCH,  C.  J.  A  drainage  district 
known  as  the  "Swan  Pond  Drainage  District 
No.  1"  waa.  In  the  year  1907,  formed  in  Greene 


county  under  the  general  statutes  of  the 
state  by  an  order  of  the  county  court  As- 
sessments were  levied  on  the  lands  In  the 
district,  and,  In  order  to  hasten  the  work 
of  construction,  bonds  to  the  amount  of  $50,- 
000  were  issued  pursuant  to  an  order  of  the 
county  court  authorizing  the  same;  and  after 
the  Improvement  was  completed  and  paid  for 
there  was  a  balance  of  $4,330.68  left  in  the 
hands  of  the  treasurer.  This  Is  an  action 
brought  In  the  chancery  court  by  appellants, 
who  were  owners  of  lands  In  the  district, 
against  appellee,  as  treasurer,  to  require  a 
distribution  of  said  funds,  pro  rata,  among 
the  landowners.  There  was  a  demurrer  to 
tbo  complaint  on  the  ground  that  the  dian- 
cery  court  was  without  Jurisdiction  to  deter- 
mine the  suit,  and  the  court  sustained  the 
demurrer  and  dismissed  the  complaint 

[1]  The  statute  in  force  at  the  time  of  the 
formation  of  the  district  contains  no  prOTlsion 
for  distribution  of  unexpended  funds,  nor  for 
general  control  of  the  county  court  over  the 
settlements  of  the  officers  of  the  district  with 
respect  to  funds  coming  into  th^r  hands.  In 
other  words,  there  is  no  statutory  provision, 
either  express  or  implied,  concerning  the  dis- 
tribution of  unexpended  funds.  Such  funds 
would,  however,  constitute  a  trust  fund,  and 
courts  of  equity  have  jurisdiction  to  require 
an  accounting  of  the  trust  and  distribution  of 
the  funds,  at  least  in  the  absence  of  some 
adequate  statutory  provision. 

[2]  Conceding  that  the  chancery  court  bad 
Jurisdiction  In  this  case,  it  does  not  follow, 
however,  that  appellants  have  stated  a  case 
In  their  complaint  It  is  apparent  that  the 
facts  set  forth  do  not  warrant  any  relief,  for 
there  Is  no  allegation  that  the  funds  were 
not  needed  to  pay  bonds  which  were  issued 
to  raise  funds  to  pay  the  Improvement.  The 
statements  of  the  complaint  are  merely  to  the 
effect  that  bonds  In  the  sum  named  were  is- 
sued, end  that  put  of  the  funds  thus  raised 
there  was  a  surplus  of  $4330.68,  after  paying 
for  the  Improvement  The  bonds  are,  accord- 
ing to  the  allegation  of  the  complaint  still 
outstanding,  and  assessnients  were  levied  for 
the  purpose  of  paying  the  same  as  they  fall 
due.  The  statutes  authorize  the  issiiance  of 
bonds  payable  in  installments,  and  any  funds 
arising  from  assessments,  or  remaining  un- 
expended from  the  proceeds  of  the  sale  of  the 
bonds,  necessarily  remain  in  the  hands  of  the 
treasurer  for  the  purpose  of  applying  on  the 
bonds  or  interest  as  the  same  fall  due.  Mere- 
ly because  there  Is  no  present  application  to 
be  made  of  the  funds  does  not  call  for  a  dis- 
tribution among  the  owners  of  the  district 

[3]  The  landowners  are  only  entitled  to  a 
return  of  money  which  has  been  raised  by 
assessments  on  their  lands  and  not  expended 
for  the  purposes  contemplated  in  the  organ- 
ization of  the  district  Where  there  is  a 
future  use  for  the  funds,  the  landowners 
are  not  entitled  to  a  return  of  them. 


*For  other  cues  ■««  nun*  topic  and  section  NVMBBR  In  D«c.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  IndezM 


Digitized  by  CjOOQIC 


920 


171  SOUTHWESTERN  REPORTEB 


(Ark. 


The  decision  of  the  chanceiy  court  was 
therefore  correct,  though  based  upon  errone- 
ous grounds. 

Decree  affirmed. 


JENNINGS   T.  FT.   SMITH  DIST.   OF   SE- 
BASTIAN  COUNTY.     (No.  191.) 

(Supieme  Court  of  Arkansas.     Oct  26,  1914.) 

1.  CouBTS  (I  183*)— Abkansas— Jurisdiction 
OF  County  Coubt. 

The  county  court,  being  created  and  given 
jurisdiction  for  special  purposes,  can  exercise 
only  the  powers  expressly  conferred  upon  it  or 
arising  by  necessary  implication  from  those  ex- 
pressly granted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S§  412,  437,  43»,  447,  449-455,  457,  458, 
4tK>-4t)4,  467;  Dec.  Dig.  $  183.*] 

2.  Counties    (J   124*)— Contbacts— Liabili- 
ties. 

The  order  of  the  county  court  appointing 
a  commissioner  for  the  erection  of  a  courthouse 

provided  for  the  institution  of  proceedings  to 
determine  the  right  of  the  district  to  erect  the 
eourthonse  upon  that  part  of  the  block  desig- 
nated or  on  any  other  part  of  the  block  selected. 
Kirby's  Dig.  g  1014,  authorizes  the  county  court 
to  order  the  erection  of  any  county  building  on 
land  belonging  to  the  county  at  the  established 
seat  of  justice.  An  architect  engaged  by  the 
commissioner  knew  that  there  was  a  controver- 
sy over  the  land  selected  as  the  site  for  the 
courthouse,  and  also  knew  that  its  erection  on 
a  part  of  the  parcel  was  enjoined.  Held,  that 
as  the  county  court,  being  one  of  special  juris- 
diction, could  not  exercise  powers  not  conferred 
the  architect  was  charged  with  knowledge  that 
the  court  was  without  jurisdiction  to  direct  the 
building  of  the  courthouse  on  land  not  belong- 
ing to  the  county,  and  hence  could  not  recover 
for  services  in  planning  a  building  where  none 
of  the  parcel  belonged  to  the  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  i  185,  Dec.  Dig.  i  124.*] 

3.  JUDQMKNT     (5     743*)— CONBIDEBATION— VA- 

liditt. 

A  judgment  enjoining  a  district  of  a  coun- 
ty from  erecting  a  courthouse  on  part  of  a  par- 
cel of  land  is  not  an  adjudication  that  the  dis- 
trict had  title  to  the  remaining  portion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SI  1252,  1253,  1275-1277,  1284;  Dec, 
Dig.  S  T43.*l 

4.  Appeal  and  Ebbob  (i  884*)— Waivkb  or 
Ebkors. 

Where  the  county  court  at  one  term  al- 
lowed appellant  a  sum  for  services  rendered, 
and  at  the  following  term  required  him  to  veri- 
fy his  whole  claim,  and  then  allowed  it  in  full, 
appellant,  having  acquiesced  in  the  order  setting 
aside  the  first  allowance,  cannot,  on  an  appeal 
from  a  later  order  setting  aside  the  allowance 
of  the  whole  claim,  complain  that  the  order 
allowing  a  portion  was  final, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  3612-3C16;  Dec.  Dig.  | 
884.*] 

McCulloch,  0.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judge. 

Claim  by  J.  T.  W.  Jennings  against  the 
Ft  Smith  District  of  Sebastian  County, 
From  an  order  overruling  an  order  allowing 
the  claim,  claimant  appealed  to  the  circuit 
court,  and,   from  that  tribunal's  Judgment 


affirming  the  order  of  the  county  court,  be 
again  appeals.    Affirmed. 

On  the  6th  of  July,  1912,  the  county  court 
of  Sebastian  county  entered  an  order  di- 
recting that  a  new  courthouse  be  erected  up- 
on certain  portions  of  block  515,  which  par- 
ticular portion  of  the  block  was  described 
by  metes  and  bounds.  The  order  directing 
the  courthouse  to  be  erected  also  coutaiiij 
this  recital: 

"It  further  appearing  to  the  court  that  the 
city  of  Ft.  Smith  disputes  the  right  of  the  said 
Ft.  Smith  district  to  erect  a  courthouse  upon 
said  premises,  it  is  ordered  that  proper  proceed- 
ings be  forthwith  instituted  by  said  district 
against  the  said  city  of  Ft  Smith  in  the  proper 
courts  for  the  purpose  of  determining  the  rights 
of  the  said  district  to  erect  the  courthouse  upon 
said  premises,  hereinbefore  specifically  describ- 
ed, or  upon  such  other  part  of  said  block  as  said 
court  may  adjudge,  and  to  quiet  the  tiUe  of  the 
said  Ft  Smith  district  thereto." 

The  order  further  directed  that  the  court- 
house commissioners  "hereinafter  named  pro- 
ceed to  pr^are  and  submit  to  the  court  the 
plans  and  specifications  for  the  erection  of 
said  building  upon  the  above-described 
ground,  or  upon  such  portion  of  said  block 
as  it  may  be  hereafter  determined  the  said 
district  has  a  right  to  build  upon."  In  the 
same  order  the  appellant  was  named  as  one 
of  the  commissioners.  The  appelhmt  re- 
signed as  conuniBsioner,  and  the  court  there- 
upon entered  an  order  discharging  blm  and 
appointing  Chas.  J.  Jewett  as  sole  commis- 
sioner. Soon  after  his  resignation,  appellant 
was  employed  by  Jewett,  with  the  consent 
and  approval  of  the  then  county  Judge,  as 
architect  for  tiie  proposed  building,  and  as 
such  he  entered  Into  a  contract  with  the 
commissioner  to  provide  plans  and  spedfl- 
catlons  and  to  superintend  the  construction 
of  a  new  courthouse.  Under  his  contract 
he  was  to  be  paid  3  per  cent  for  the  plans 
and  specifications  when  the  contract  was  let 
and  2  per  cent  for  superintending  the  con- 
struction of  the  building,  to  be  paid  from 
time  to  time  during  the  progress  of  the  work. 
In  pursuance  of  this  employment  be  prepared 
plans  and  spedflcations  which  were  filed  in 
the  county  court  July  29,  1912,  and  wtaldi 
were  on  that  day  accepted  by  the  commis- 
sioner and  approved  by  the  county  court. 
The  commissioner  testified  that  he  had  per- 
formed the  work  in  good  faith  and  had  not 
been  paid  for  the  same;  that  the  amount  due 
him  for  preparing  the  plans  and  specifica- 
tions, as  agreed  upon  between  himself  and 
the  commissioner  and  the  county  court,  was 
|5,820.  On  the  contract  which  the  commis- 
sioner entered  Into  with  appellant  was  this 
indorsement; 

"It  is  agreed  that  Chas.  J.  Jewett  assumes  no 
personal  liability  by  signing  this  contract,  but 
signs  it  for  the  district  only." 

The  commissioner  did  not  Institute  pro- 
ceedings "for  the  purpose  of  determining  the 
rights  of  the  said  district  to  erect  a  court- 
house upon  the  premises  described  or  upon 
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such  other  part  of  said  block  as  said  court 
may  adjudge,"  as  was  directed  by  the  order 
of  the  court;  but  afterwards  the  city  of  Ft. 
Smith  Instituted  a  suit  In  the  chancery  court 
against  the  county  Judge  and  Jewett,  as 
courthouse  commissioner,  In  which  it  was 
determined  and  decreed,  In  part,  as  follows: 
"In  any  event  the  county  has  no  estate  in  the 
northeast  corner  of  the  block  named,  and  to  be- 
gin the  erection  of  the  courthouse  there  would 
not  only  be  a  misapplication  of  the  public  funds, 
■which  is  not  within  the  powers  of  the  county 
judge  or  county  court,  and  vulnerable  at  the 
suit  of  a  taxpayer,  but,  further,  it  would  be  a 
damage  to  the  rights  of  the  said  city  which 
could  not  be  compensated,  and  as  for  which 
the  city  has  no  adequate  remedy  at  law." 

It  was  further  decreed  that  the  court  had 
"no  power  to  locate  a  public  building  upon 
the  northeast  corner  of  the  square  or  block 
of  ground  named  and  because  to  attempt  to 
do  so  would  be  an  unlawful  waste  of  public 
money."  And  the  court  entered  an  order 
permanently  enjoining  and  restraining  the 
defendants,  the  county  court  and  commis- 
sioner, "from  entering  upon  said  ground  for 
the  purposes  named,  and  from  contracting 
with  any  persons,  partnership,  or  corpora- 
tion or  otherwise  for  the  construction  or 
erection  of  a  public  building  upon  the  north- 
east comer  of  said  block  or  upon  any  other 
unoccupied  portion  of  said  block." 

After   this  order   restraining  the  county 
court  and  the  commissioner  was  entered,  the 
commissioner,  on  the  next  day,  the  8th  of 
August,  awarded  the  contract  for  construct- 
ing the  courthouse,  not  on  the  site  directed 
by  the  order  of  the  court,  but  on  the  site 
occupied  by  the  present  courthouse  building; 
and  on  the  14th  day  of  August  the  county 
court  entered  an  order  directing  the  commis- 
sioner to  erect  the  courthouse  on  the  site  of 
the  present  building  Instead  of  on  the  north- 1 
east  corner  as  designated  In  Its  former  order, 
reciting  that  the  chancery  court-  had  held 
that  the  district  had  no  right  to  build  upon 
the  ground,  but  was  the  owner  of  the  site . 
of  the  present  building.    This  order  of  Au- 
gust  also  directed   that  the  courthouse  be 
erected  In  accordance  with  the  plans  and  i 
specifications  already  approved  (which  were ! 
those  prepared  by  appellant). 

On  the  27th  of  August  suit  was  Instituted 
by  the  city  of  Ft.  Smith  against  the  county 
Judge,  the  commissioner,  and  the  construc- 
tion company  to  whom  the  contract  had 
been  let  for  building  the  courthouse,  to  en- 
join them  from  tearing  down  the  old  court- 
house and  from  the  erection  of  the  new 
courthouse  on  the  site  of  the  old,  alleging 
that  the  city  was  the  owner  of  the  block. 
The  defendants  filed  demurrer  and  answer, 
d(=nying  the  allegations  of  the  complaint,  and 
made  their  answer  a  cross-complaint,  and 
asked  that  title  be  quieted  In  the  Ft  Smith 
District,  etc.,  and  that  the  city  be  enjoined 
from  Interfering  with  the  possession  or 
control  thereof.  A  final  decree  was  render- 
ed October  21,  1012,  by  the  chancery  court, 
perpetually  enjoining  the  district  from  con- 


structing! a  courthouse  on  the  present  site 
and  from  tearing  down  the  old  courthouse. 
The  county  court  directed  an  appeal  to  be 
taken  to  the  Supreme  Court  from  this  decree, 
which  was  done. 

After  the  term  of  office  of  the  county  judge 
who  had  entered  an  order  directing  the 
erection  of  a  courthouse  had  expired,  his  suc- 
cessor, on'  January  10,  1913,  entered  an 
order  directing  that  the  appeals  which  had 
been  taken  by  the  district  be  dismissed.  The 
appeals  to  the  Supreme  Court  were,  in  ac- 
cordance with  such  order,  dismissed. 

The  appellant  was  not  a  party  to  any  of 
the  proceedings  in  the  above  cases. 

On  August  30,  1912,  being  a  day  of  the  July 
term  of  the  county  court,  the  court  made  an 
order  allowing  appellant  $1,200  for  his  serv- 
ices rendered  under  his  contract  for  pre- 
paring plans  and  specifications  for  the  court- 
house. At  the  October  term,  1912,  an  order 
was  entered  reciting  that  appellant  had  fur- 
nished plans  and  specifications  for  a  court- 
house for  the  Ft  Smith  district,  which  con- 
tract had  been  approved  by  the  court  and 
under  which  the  sum  of  |5,820  was  due 
appellant  for  the  plans  and  specifications, 
upon  frhich  $1,200  had  been  allowed  him,  and 
allowed  the  balance  of  the  money  due,  $4,- 
620,  which,  with  the  11,200  allowed  him  at 
the  July  term,  made  the  total  amount  due 
appellant  at  that  time  on  his  contract  On 
October  30th  the  court  set  aside  the  order 
allowing  $1,200  to  appellant  at  the  July 
term  and  the  order  allowing  $4,620  at  a 
former  day  of  the  October  term,  and  an  or- 
der was  entered  allowing  him  $5,820,  the 
amount  due  him  under  his  contract,  and  war- 
rants were  ordered  to  be  Issued  for  said 
sum  payable  out  of  the  general  county  fund. 
The  county  court  on  that  day  adjourned  to 
the  next  day,  and,  a  new  judge  having  quali- 
fied to  succeed  the  judge  who  had  made  the 
order  allowing  the  appellant  $5320  on  the 
day  before,  this  incoming  judge,  on  the  mo- 
tion of  a  taxpayer,  made  an  order  setting 
aside  the  order  of  the  judge  made  the  day 
l>efore  allowing  appellant's  claim  and  disal- 
lowing the  same.  From  this  order  the  ap- 
pellant prosecuted  his  appeal  to  the  circuit 
court. 

The  appellant  asked  the  trial  judge  to 
make  certain  findings  of  fact,  to  the  effect 
that  he  was  not  a  party  to  the  proceedings 
to  enjoin  the  county  Judge  and  the  commis- 
sioner, and  to  have  the  title  of  the  district 
quieted,  and  was  therefore  not  bound  by 
any  of  the  .proceedings  in  those  cases,  and 
to  the  effect  that  if  the  evidence  showed 
that  the  appellant  made  the  contract  with 
the  commissioner  as  claimed  by  him,  which 
contract  was  approved  by  the  county  court, 
and  the  plans  and  si)eclflcatlons  accepted, 
this  was  a  binding  agreement  upon  the  Ft 
Smith  district,  and  that  appellant  was  en- 
titled to  pay  for  his  services  according  to 
the  terms  of  the  agreement  The  court  re- 
fused to  find  as  requested,  and  at  the  re- 
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quest  of  appellee  made  the  following  declara- 
tions of  law: 

"(1)  The  order  of  the  county  court  appointing 
the  commissioner  put  all  parties  who  contracted 
with  him  upon  notice  of  his  limitations  with 
reference  to  the  ability  of  the  county  judge  to 
erect  a  courthouse  upon  block  515,  and  if,  by 
reason  of  statutory  or  organic  law,  the  county 
judge  did  not  have  this  power,  all  contracts 
made  with  him  or  his  agents  looking  to  the 
building  of  a  courthouse  upon  this  site  were 
void. 

"(2)  Any  one  who  contracts  with  a  municipal 
body  or  an  agency  of  the  people  and  taxpayers 
does  so  at  their  peril  as  far  as  the  pow^r  exists 
in  the  said  agent  of  the  people  to  carry  out  his 
side  of  the  contract 

"(3)  The  order  appointing  the  commissioner 
directed  him  to  bring  an  action  to  quiet  the  title 
to  block  615,  the  proposed  location  of  the  pro- 
poaed  courthouse.  The  commissioner  failed  to 
perform  his  duty,  and  claimant  is  bound  to 
take  notice  of  the  iMiwers  of  the  commissioner 
and  of  his  failure  to  perform  his  duty.  It  was 
finally  held  in  a  court  of  competent  jurisdiction 
that  the  title  to  the  proposed  site  was  not  in 
the  county.  Hence  all  contracts  entered  into 
looking  toward  the  building  of  a  courthouse  on 
this  site  were  void. 

"(4)  If  the  claimant  had  followed  the  law  and 
required  the  commissioner  to  test  his  (the  com- 
missioner's) powers  as  directed  in  said  order 
before  performing  the  work  for  him,  he  could 
not  have  been  hurt.  The  claimant  Jennings 
had  at  least  constructive  notice,  if  not  actual 
notice,  of  the  commissioner's  duties,  and  his 
failure  to  perform  them,  and  the  claimant  went 
ahead  and  performed  the  work  with  the  knowl- 
edge that  there  was  question  as  to  the  com- 
missioner's powers  which  were  decided  by  the 
courts  against  the  commissioners  and  against 
the  right  of  the  claimant  Jennings  to  recover. 

"(5)  The  contract  between  the  plaintiEf  and 
the  commissioner  being  without  authority,  the 
ratification  of  it  by  the  county  judge  did  not 
make  of  it  a  legal  contract  binding  on  the  Ft. 
Smith  district  of  Sebastian  county. 

"(6)  'This  is  not  a  parallel  case  to  a  case 
where  a  county  judge,  from  either  his  best  judg- 
ment or  a  whim,  clianges  his  mind  and  makes 
the  performance  of  the  contract  impossible.  In 
this  case  the  contract  is  void  because  at  no 
time  did  the  county  judge  have  the  nower  to  lo- 
cate the  courthouse  on  block  515  where  the  or- 
der to  build  the  courthouse  located  the  same." 

"(8)  The  proceedings  and  judgment  of  the 
two  cases  of  the  city  of  Ft.  Smith  against  Harp 
et  al.  fixed  the  right  of  the  county  judge  to 
locate  the  building  on  block  615,  and  held  that 
such  a  right  did  not  exist  Hence  the  claim- 
ant's contract  with  the  commissioner  was  void 
from  the  beginning,  and  the  claimant  had  con- 
structive, if  not  actual,  notice  of  the  limitations 
of  the  powers  of  the  agent  of  the  county  judge, 
to  wit,  the  commissioner,  from  the  date  of  the 
filing  of  the  order  appointing  the  commissioner. 
And  a  contract  to  build  a  courthouse  on  land 
where  the  county  did  not  have  authority  to  build 
is  void,  and  the  approval  of  such  contract  by 
the  county  court  does  not  make  it  legal. 

"(9)  The  decrees  of  the  chancery  court,  wheth- 
er right  or  wrong,  are  binding  as  lon^  as  they 
stand  without  reversal  by  the  Supreme  C!ourt." 

Appellant  excepted  to  the  rulings  of  the 
court  In  refusing  to  make  the  findings  of 
fact  requested  by  Mm,  and  excepted  to  the 
declarations  of  law  announced  by  the  court 
The  circuit  court  entered  a  Judgment  affirm- 
ing the  action  of  the  county  court  In  dis- 
allowing appellant's  claim,  and  appellant  ap- 
peals from  that  judgment  Other  facts  stat- 
ed In  the  opinion. 


Ira  D.  Oglesby,  of  Ft  Smltli,  for  appel- 
lant Pryor  &  Miles,  of  Ft  Smith,  tor  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,2]  L  The  appellant  testified.  In 
part,  as  follows: 

"He  never  saw  the  original  order  of  the  coon- 
ty  court  appointing  Jewett  and  himself  com- 
missioners. His  employment  as  architect  was 
a  short  time  after  he  declined  to  accept  the 
position  of  commissioner  and  Jewett  was  ap- 
pointed sole  commissioner  b^  the  county  court 
Some  time  after  his  appointment,  there  was 
common  talk  of  litigation  and  controversy  be- 
tween the  city  and  the  county  over  the  construc- 
tion of  a  courthouse  building  on  block  515.  He 
was  present  as  a  spectator  during  the  argument 
of  these  cases  before  the  chancellor;  but,  not 
being  a  lawyer,  he  could  not  keep  up  with  the 
proceedings,  but  was  informed  that  as  a  result 
the  chancery  court  enjoined  the  building  of  a 
courthouse  in  the  comer  of  block  515,  where  it 
was  at  first  contemplated  to  build.  He  never 
saw  or  read  any  of  the  pleadings  in  the  case 
and  got  his  information  from  the  public  press 
and  common  report" 

While  appellant  was  not  a  party  to  the 
proceedings  to  determine  the  title  to  the 
block  and  lot  upon  which  the  courthouse  was 
to  be  erected.  It  appears  from  his  own  testi- 
mony that  he  was  cognizant  that  proceed- 
ings had  been  instituted  to  test  the  title  of 
the  Vt  Smith  district  to  the  lot  upon  which 
the  courthouse  was  ordered  to  be  erected. 

The  county  court,  under  our  statute,  had 
no  authority  to  order  the  erection  of  a  court- 
house upon  land  that  did  not  belong  to  the 
county  of  Sebastian.  The  statute  provides 
that  the  court  shall  designate  the  place 
where  to  erect  any  county  building  on  land 
belonging  to  the  county  at  the  established 
seat  of  justice.  Klrby's  Digest,  1 1014.  See, 
also,  sections  1015  and  1016. 

In  the  order  appointing  the  commissicmer, 
the  court  directed  that  proceedings  be  forth- 
with instituted  for  the  purpose  of  deter- 
mining the  rights  of  the  district  to  erect  the 
courthouse  upon  the  part  of  the  blo<^  desig- 
nated or  any  other  part  of  the  block  where  it 
was  proposed  to  erect  the  courthouse.  Un- 
der this  order  of  the  court  the  commissioner 
could  not  proceed  to  make  any  valid  contract 
looking  to  the  erection  of  the  courthouse 
until  the  title  to  the  site  upon  which  it  was 
proposed  to  build  was  determined  by  the 
court  to  be  In  the  appellee.  The  record 
shows  that  the  county  court  and  Its  commis- 
sioner and  the  appellant  all-  knew  that  the  al- 
leged title  of  the  Ft  Smith  district  to  the 
land  upon  which  it  was  proposed  to  build 
and  the  right  to  build  thereon  were  in  ques- 
tion. Hence  the  court  Included  In  its  order 
directing  the  courthouse  to  be  built  an  order 
directing  suit  to  be  instituted  for  the  par- 
IKJse  of  testing  the  title.  But,  notwithstand- 
ing this  knowledge,  the  court  and  its  com- 
missioner proceeded  in  an  attempt  to  have 
the  courthouse  constructed. 

The  appellant  was  bound  to  take  notice  of 
the  statute  prescribing  that  the  county  court 
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could  only  erect  a  courthouse  upon  lands 
belonging  to  the  county,  and  be  was  bound 
to  take  notice  of  the  fact  that  neither  the 
county  court  nor  Its  commissioner  could 
enter  Into  a  contract  to  erect  a  courthouse 
upon  any  other  land,  and,  whether  he  was 
a  party  to  the  proceeding  by  which  it  was 
proposed  to  test  the  title  or  not,  his  own  tes- 
timony shows  that  he  had  notice  of  such 
proceedings,  and,  having  such  notice,  he  could 
not  in  good  faith  enter  into  any  contract 
witb  the  commissioner  to  furnish  plans  and 
specifications  for  such  building  until  it  was 
first  determined  that  the  county  had  title  to 
the  site,  and  that  therefore  the  county  court 
and  the  commissioner  had  authority  to  enter 
into  a  contract  for  the  erection  of  a  court- 
bouse  upon  such  site. 

It  is  well  settled  that  the  county  court, 
under  our  Constitution,  being  created  and  giv- 
en Jurisdiction  for  special  purposes,  can  only 
exercise  such  powers  as  are  expressly  con- 
ferred upon  It  by  the  Constitution  and  stat- 
utes, or  those  that  arise  by  necessary  Im- 
plication from  the  powers  expressly  granted. 
H  Cyc.  390 ;  Wheeler  v.  Wayne,  132  IlL  599, 
24  N.  B.  626;  State  v.  True,  116  Tenn.  291, 
95  S.  W.  1032;  and  other  authorities  cited 
in  appellee's  brief. 

[3]  As  we  construe  the  decree  and  opinion 
of  the  chancery  court  rendered  on  August  12, 
1912,  the  court  did  not  determine  that  the 
Ft.  Smith  district  had  the  title  and  the  right 
to  build  upon  the  lot  where  the  old  court- 
house was  situated.  The  only  question  pre- 
sented for  determination,  at  least  so  far  as 
Indicated  by  the  opinion  and  decree,  was  as 
to  whether  .or  not  the  Ft.  Smith  district  of 
Sebastian  county  had  power  to  locate  the 
proposed  new  courthouse  upon  the  northeast 
comer  of  block  No.  615.  The  question  of 
whether  It  had  the  right  to>  build  upon  the 
old  site  was  not  In  Issue,  at  least  so  far  as 
Is  shown  by  the  opinion  and  decree  to  which 
reference  Is  made  In  the  abstract,  and  was 
not  passed  upon.  The  court's  order  and  de- 
cree only  restrained  the  county  court  and  its 
commissioner  from  contracting  for  the  con- 
struction of  the  courthouse  "upon  the  north- 
east corner  of  said  block  or  upon  any  other 
unoccupied  portion  of  said  block."  This  waa 
by  no  means  a  finding  and  decree  that  the 
county  court  and  its  commissioner  had  the 
right  to  contract  for  the  erection  of  a  court- 
bouse  upon  the  portion  of  the  block  that  was 
occupied.  And  as  evidence  that  this  was  not 
tbe  issue  passed  upon  by  the  chancery  court, 
in  a  proceeding  afterwards  instituted,  when 
that  issue  was  directly  involved,  the  court 
entered  a  decree  "perpetually  enjoining  the 
district  from  constructing  a  courthouse  on 
the  present  site  and  from  tearing  down  the 
old  courthouse  for  that  purpose."  At  the 
time  therefore  that  the  commissioner  let  the 
contract  for  the  construction  of  the  court- 
bouse,  and  whoa  the  county  court  at  a  suc- 
ceeding day  entered  an  order  directing  the 


courthouse  to  be  erected  on  the  site  of  the 
present  building  Instead  of  on  the  comer  of 
block  515,  It  had  not  been  determined  by 
the  chancery  court  that  the  title  to  the  site 
was  in  the  county  of  Sebastian.  The  Judge 
of  the  county  court,  the  commissioner,  and 
the  appellant  had  knowledge*  of  this  fact, 
and  their  contracts  made  with  such  knowl- 
edge, were  not  entered  into  in  good  faith,  and 
were  therefore  void. 

It  is  unnecessary  to  go  further.  The  evi- 
dence was  sufficient  to  warrant  a  finding 
that  the  appellant,  having  notice  that  there 
was  litigation  pending  involving  the  au- 
thority 01  the  commissioner  to  make  the  con- 
tract with  him,  at  the  time  he  alleges  that 
it  was  made,  and  that  the  commissioner 
would  have  no  right  to  enter  into  such  con- 
tract until  it  was  settled  by  the  courts  that 
he  had  such  authority,  cannot  recover. 

The  court  was  therefore  correct  in  declar- 
ing that  the  contract  between  the  appellant 
and  the  commissioner,  being  without  author- 
ity, did  not  make  it  a  legal  contract,  binding 
on  the  Ft  Smith  district  of  Sebastian  county. 

[4]  2.  The  order  of  the  county  court  al- 
lowing the  appellant  the  sum  of  $1,200  for 
his  services  at  the  July  term,  1912,  was  not 
treated  by  the  court  as  a  final  order,  for  it 
appears  that  at  the  succeeding  term  the  court 
with  appellant's  acquiescence  required  the 
appellant  to  verify  his  whole  claim  and  then 
allowed  the  same  in  the  sum  of  $5,820,  which 
was  the  full  sum  that  appellant  claimed  to 
be  due  him,  Including  the  $1,200.  It  was 
from  the  order  of  the  county  court  setting 
aside  this  allowance  of  $5,820  that  appellant 
appealed  to  the  circuit  court,  and  it  Is  from 
the  order  of  the  circuit  court  affirming  the 
decision  of  the  county  court  that  appellant 
prosecutes  this  appeal.  Appellant  acquiesced 
in  the  order  setting  aside  the  first  order  al- 
lowing him  $1,200.  Having  consented  to  it 
then,  he  could  not  thereafter  complain  that 
the  order  allowing  him  $1,200  was  final. 

There  was  no  error  in  the  refusal  of  the 
court  to  enter  Judgment  in  favor  of  appel- 
lant for  the  sum  of  $1,200. 

The  Judgment  of  the  dreuit  court  Is  In  all 
things  correct,  and  It  Is  therefore  affirmed. 

Mcculloch,  a  J.,  dissents  as  to  the 
$1,200. 

McCULLOOH,  a.  1.  (dissenting).  The  or- 
der of  allowance  of  the  sum  of  $1,200  to  ap- 
pellant made  by  the  county  court  on  August 
30,  1912,  was  a  final  Judgment  which  passed 
beyond  the  control  of  the  court  with  the  ex- 
piration of  the  term.  No  appeal  was  taken 
from  that  Judgment,  and  the  court  had  no 
power  to  set  it  aside  at  a  later  term.  The 
fact  that  the  claim  was  an  unjust  one  and 
founded  on  no  legal  liability  of  tbe  county 
afiTorded  no  ground  for  setting  the  Judgment 
aside  after  the  expiration  of  the  term  unless 
fraud  was  perpetrated  in  its  procurement 
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Fraud  whldi  vitiates  a  judgment  must  be  in 
the  procurement  of  the  Judgment,  and  not 
merely  in  the  original  cause  of  action.  Scott 
V.  Penn,  68  Ark.  492,  60  S.  W.  235 ;  James  t. 
Gibson,  73  Ark.  440,  84  S.  W.  485 ;  Boynton 
V.  Ashabranner,  75  Ark.  514,  88  S.  W.  568; 
Parker  r.  Bowman,  83  Ark.  508,  104  S.  W. 
158;  Davis  v.  Rhea,  90  Ark.  261,  119  S.  W. 
271. 

Appellant  did  not  consent  to  the  order  "set- 
ting aside  the  Judgment,  nor  can  It  l>e  Justly 
said  that  be  acquiesced  therein.  He  was 
never  put  in  a  position  to  complain  of  an 
adverse  Judgment  of  the  court  until  October 
30, 1912,  when  the  Judgments  of  allowance  in 
his  favor  were  set  aside,  and  then  he  prompt- 
ly appealed  to  the  circuit  court.  I  fail  to 
perceive,  therefore,  how  it  can  be  said  that 
he  consented  to  the  setting  aside  of  his  judg- 
ment, and  I  dissent  from  that  part  of  the 
decision. 


CHERRY  T.  PEAT.     (No.  64.) 
(Supreme  Court  of  Arkansas.     Dec  14,  1914.) 

1.  Compromise    and    Settlement    (|  23*)   — 
riNDiNos— Sufficiency  of  Evidence. 

In  an  action  on  a  note,  evidence  held  to 
support  'a  finding  that  two  parties  executed 
notes  as  a  final  settlement  of  all  matters  be- 
tween them. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {$  91-94;  Dec.  Dig. 
8  23.»} 

2.  Trial   (§   404*)— Special    Finding— Cow- 

CLirSIVENESS. 

In  an  action  on  a  note,  where  the  court 
failed  to  find  as  requested,  in  regard  to  money 
alleged  to  have  been  paid  out  by  defendant  as 
surety  for  plaintiff,  a  finding  that  at  the  time 
the  note  in  suit  was  given  the  parties  settled 
all  their  accounts  concludes  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  957-962 ;   Dec.  Dig.  i  404.*] 

3.  Appeal  and  Esbor  (f  1008*)  —  Findings 
BY  CouBT— Conclusive. 

Findings  of  fact  by  the  court  are  as  con- 
clusive on  appeal  as  a  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3955-3960,  39C2-3!)69; 
I>ec.  Dig.  {  1008.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   G.  W.  Hendricks,  Judge. 

Action  by  Nick  Peay  against  L.  W.  Cherry 
on  a  note.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Appellee  was  the  plaintiff  below,  and 
brought  suit  on  a  note  for  $4,595,  dated  July 
26,  1912,  and  due  sis  months  thereafter,  pay- 
able to  his  order,  and  executed  by  appellant 

Appellant  filed  an  answer  and  a  cross-com- 
plaint In  his  answer  he  denied  appellee's 
ownership  of  the  note  sued  on,  and  denied 
being  Indebted  to  appellee  In  any  sum,  but  al- 
leged the  fact  to  be  that  appellee  was  In- 
debted to  him  In  the  sum  of  $2,572.52  on  ac- 
count of  advances  made  to  appellee  to  en- 
able him  to  complete  a  contract  which  be  had 
with  an  Improvement  district  In  the  dty  of 
Little  Bock.     By  vray  of  cross-complaint  it 


was  alleged  that  the  State  National  Bank 
of  Little  Rock  was  the  true  owner  of  the 
note  sued  on,  and  that  that  Institution  was 
indebted  to  appellant  In  a  sum  in  excess  of 
$30,000,  and  that  its  ofBcers  had  fraudulent- 
ly transferred  the  note  sued  on  to  appellfe 
There  were  a  number  of  allegations  In  re- 
gard to  the  management  of  the  affairs  of  the 
bank,  the  effect  of  which  was  to  aUege  that 
the  bank  was  attempting  to  defraud  appel- 
lant Judgment  was  prayed  both  against 
the  bank  and  appellee.  Attached  to  the  com- 
plaint, as  an  exhibit  thereto,  was  an  itemized 
statement  of  the  transactions  between  appel- 
lant and  appellee,  beginning  with  October 
4,  1910,  and  covering  large  sums  of  money. 

The  bank  was  made  a  party  to'  this  suit 
on  account  of  the  allegations  of  the  cross- 
complaint,  and  it  filed  a  demurrer  and  a  mo- 
tion to  strike,  both  of  which  were  sustained 
by  the  court.  Appellant  now  concedes  the 
correctness  of  the  court's  action,  and  fur- 
ther admits  that  appellee  was  the  owner  of 
the  note  sued  on  and  also  of  another  note 
executed  at  the  same  time  for  |1,(X)6.88.  An 
answer  was  filed  to. the  cross-complaint  which 
denied  Its  allegations. 

During  the  progress  of  the  trial  It  develop- 
ed that  on  August  8,  1911,  appellee  executed 
a  statement  of  his  account  with  appellant, 
in  which  he  admitted  owing  him  $l,795.Si. 
This  statement  was  sworn  to  by  appellee, 
and  appellant  thereafter  insisted  that  no 
account  should  be  taken  of  any  transaction 
between  the  parties  prior  to  the  date  of  this 
statement.  The  exhibit  filed  to  the  answer 
made  no  reference  whatever  to  this  state- 
ment, and  In  explanation  of  this  failure 
counsel  for  appellant  say: 

"At  the  time  defendant's  answer  was  written, 
his  attorneys  were  not  aware  of  the  affidavit 
showing  an  indebtedness  of  Peay  of  $1,795.84. 
If  the  existence  of  the  affidavit  had  been  known, 
it  would  not  have  been  necessary  to  state  the 
account  back  of  it  at  all,  because  there  was 
a  settlement  of  accounts  up  to  and  including 
that  date,  not  only  signed,  but  sworn  to.  by 
Peay  himself,  and  it  stated  the  account  at  tliat 
time," 

The  cause  was,  by  consent  of  parties,  sub- 
mitted to  the  court  sitting  as  a  Jury,  and  the 
following  facts  were  disclosed  by  the  evi- 
dence: Appellant  Was  the  president  of  the 
State  National  Bank,  and  undertook  to  fur- 
nish appellee  the  money  to  do  the  work  re- 
quired in  an  improvement  district  In  the  city 
of  Little  Rock  and.  In  addition,  made  the 
bond  required  by  the  district  guaranteeing 
the  performance  of  the  work,  for  which  he 
was  to  be  paid  the  sum  o'f  $500.  Appellant's 
bank  furidshed  money  to  appellee  to  pay  for 
the  work  as  It  progressed,  and  he  received 
from  appellee  all  money  collected  on  account 
of  the  work.  These  payments  on  the  work 
were  deposited  by  appellant  to  the  credit  of 
his  Individual  account,  and  the  account  of 
appellee  at  the  bank  became  overdrawn  $5,- 
600.     On   July  26,   1912,   appellant  and   ap- 
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peUee  undertook  to  settle  with  eacb  other 
and  with  the  bank.  At  that  time  appellant 
executed  the  note  here  sued  on,  and  appellee 
executed  to  the  order  of  appellant  the  note 
above  mentioned  for  $1,006.88.  These  two 
notes  were  used  in  settling  the  overdraft  at 
the  bank.  The  note  for  $1,006.88  was  a 
lengthy  Instrument,  covering,  with  the  In- 
dorsements thereon,  three  pages  of  the  tran- 
script. Among  other  recitals  contained  there- 
in was  the  following:  "This  note,  when  paid, 
wUl  cancel  all  Indebtedness  due  to  this  date." 
Appellant  testified  that  he  did  not  know 
that  this  statement  was  written  in  the  note, 
but  It  appears  to  have  been  done  at  the  time 
of  its  execution.  It  Is  shown,  without  dis- 
pute, that  appellee  paid  both  these  notes  to 
the  bank  upon  their  maturity. 

Appellant  Insists  that  the  account  should 
be  stated  from  the  date  of  the  affidavit  made 
by  appellee,  and  that.  If  only  the  transactions 
between  the  parties  since  that  date  are  taken 
Into  account,  he  would  only  owe  appellee  $3,- 
247.83,  less  a  credit  for  the  amount  of  the  in- 
terest on  this  $1,795.64,  stated  to  be  due  in 
the  affidavit  Appellant  also  claimed  certain 
credits,  all  of  which  the  court  refused  to  al- 
low, except  an  Item  of  $25.  Among  these 
credits  was  one  for  an  attorney's  fee  in  the 
litigation  which  was  terminated  by  the  deci- 
sion of  this  court  in  the  case  of  Nick  Peay 
Construction  Co.  v.  Miller,  100  Ark.  284,  139 
S.  W.  1107.  That  case  arose  over  a  contract 
made  by  appellee,  for  the  performance  of 
which  api)ellant  had  become  surety,  and  In 
the  litigation  arising  out  of  It  appellant  In- 
curred and  paid  an  attorney's  fee.  It  was  tes- 
tified by  appellee,  however,  that  there  had 
been  an  arbitration  of  this  controversy  and 
an  award  in  his  favor  by  the  arbitrator. 

The  execution  of  the  affidavit  by  appellee, 
admitting  an  Indebtedness  on  August  8,  1911, 
of  $1,795.84,  was  not  denied.  *ut  appellee 
testified  that  in  the  settlement,  when  this  af- 
fidavit was  made,  appellant  took  credit  for 
the  amount  of  an  overdraft  in  the  bank,  un- 
der date  of  February  11,  1911,  of  $5,600,  the 
payment  of  which  he  then  assumed.  The  state- 
ment of  the  account,  which  was  made  an  ex- 
hibit to  the  answer,  shows  the  assumption  of 
this  overdraft,  but  appellant  never  paid  this 
overdraft,  and  it  was  finally  paid  by  appel- 
lee, at  least  the  court  might  have  so  found 
from  the  evidence.  Moreover,  according  to 
appellee,  there  was  a  final  accounting  with 
appellant  on  July  26,  1912,  which  was  evi- 
denced by  the  notes  executed  on  that  dat& 
The  court  below  made  a  finding  of  fact  to 
that  effect,  and  on  this  finding  awarded  judg- 
ment for  the  amount  of  the  note  sued  on  with 
Interest,  after  allowing  the  $25  credit 

The  court  was  asked  to  make  declarations 
of  law  to  the  ^ect  that  the  statement,  of 
date  August  8, 1911,  was  binding  between  the 
parties  and  that  no  Items  of  debit  or  credit 
prior  thereto  could  be  considered,  and  also 


to  the  effect  that  appellee  was  liable  to  ap- 
pellant for  any  sum  of  money,  tnclnding  at- 
torney's fees,  which  appellant  had  been  com- 
pelled to  pay  as  appellee's  surety. 

W.  H.  Pemberton  and  Mehatfy,  Beid  &  Me- 
haffy,  all  of  Little  Rock,  for  appellant.  Cole- 
man &  Lewis,  of  Little  Rock,  for  appellee. 

SMITH,  J.  (after  stating  the  facta  as  above). 
[1,  2]  The  court  below  might  have  found  from 
the  evidence  tluit  the  parties  made  a  settle- 
ment of  their  accounts,  and  that  appellee  then 
made  the  affidavit  showing  the  balance  due 
by  him,  but  that  this  settlement  was  made  on 
the  basis  that  appellant  had  assumed  the  pay- 
ment of  the  overdraft  at  the  bank  for  the 
money  furnished  to  appellee  to  complete  his 
contract  with  the  Improvement  district,  but 
that  appellee  In  fact  finally  paid  this  over- 
draft It  was,  of  course,  proper  for  the  court 
to  consider  this  explanation  of  the  execution 
of  the  affidavit  But  however  that  may  be, 
the  court  declared  in  its  finding  of  fact  that 
the  parties  had  a  subsequent  final  settlement 
of  all  matters  outstanding  between  them  and 
that  the  settlement  was  evidenced  by  the  two 
notes  executed  on  the  26th  of  July,  1912,  the 
day  the  settlement  was  made. 

The  court  made  no  finding  in  regard  to  the 
money  alleged  to  have  been  paid  out  In  the 
litigation  arising  out  of  appellant's  surety- 
ship; but  the  finding  of  fact  that  the  parties 
had  settled  all  their  accounts  concludes  that 
issue. 

[3]  Whether  this  finding  was  contrary  to 
the  preponderance  of  the  evidence  we  need 
not  decide.  It  is  sufficient  to  say  that  the 
evidence  was  legally  sufficient  to  support  that 
finding,  for  the  finding  of  a  court,  sitting  as 
a  Jury,  is  as  conclusive  on  questions  of  fact 
as  the  verdict  of  a  Jury  would  be.  Gebhart 
V.  Merchant,  84  Ark.  359,  105  S.  W.  1034; 
Williams  V.  Board  of  Directors,  100  Ark.  166, 
139  S.  W.  1136;  Greenspan  v.  Miller,  111 
Ark.  190,  163  S.  W,  776. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed. 

McCULLOCH,  C.  J.,  not  participating. 


PLUMLEY  v.  STATE.    (No.  60.) 
(Supreme  Oowct  of  Arkansas.    Dec.  14,  1914.) 

1.  Cbiminai.  Law   (J  366»)— Evidknce— Dec- 
I.A.BATI0N  or  Dbceabed— Res  Gi^stx. 

Where  deceased  exclaimed  within  20  Bec- 
onds  after  he  was  shot,  "He  shot  me  for  noth- 
ing," it  was  admissible  as  part  of  the  res  gestie. 
[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  H  806,  811,  814,  819,  820 ;  Dec. 
Dig.  i  366.*] 

2.  Homicide  (f  800*)  —  Ihbtbuction  —  Siu- 
Defense. 

On  a  trial  for  murder,  where  there  was  no 
testimony  that  defendant  was  not  a  person  of 
ordinary  reason  and  sense,  an  instruction  that 
a  bare  tear  i*  not  sufficient  to  justify  the  killing, 


*For  otlier  cases  see  same  topic  and  section  NUMBER  lo  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


926 


171  SOUTHWESTEHN  REPOETEB 


CAfk. 


bnt  it  mnst  appear  that  the  ciicumstancea  were 
sufficient  to  excite  the  fears  of  a  reasonable  per- 
son, is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  {{  614,  616-620,  622-630;  Dec.  Dig. 
i  300.*] 

8.   HOMIOIDB  (S  800*)— IWSTBTJOTIOH— SKU-DK- 

FENBE. 

On  a  trial  for  murder,  instructions  that  to 
justify  a  killing  in  self-defense  "it  must  appear 
that  the  danger  was  so  pressing  that  the  killing 
was  necessary,  'as  it  apiiiears  to  the  defendant,' 
and  if  defendant  could  have  avoided  the  danger 
to  himself  as  it  actually  appeared  to  him,  it  was 
his  duty  to  do  so,"  are  not  objectionable  as 
denying  the  defendant  the  right  to  act  upon 
the  danger  as  it  appeared  to  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §1  614,  616-620,  622-630;  Dec.  Dig. 
f  300.*] 

4.  HoMiciDB  (I  300*)— Instbuction— Sklf-Db- 

FENSE. 

On  a  trial  for  murder,  an  instruction  that 
the  plea  of  self-defense  is  not  available  to  de- 
fendant, unless  it  must  have  appeared  to  defend- 
ant, not  only  that  the  danger  was  imminent,  but 
also  that  "it  was  so  pressing  and  urgent  that 
the  killing  of  deceased  was  necessary,"  did  not 
deny  defendant  the  right  to  act  upon  the  danger 
as  it  appeared  to  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  614,  616-620,  622-630 ;  Dec.  Dig. 
§  300.*] 

5.  Homicide  (§  254*)— Second  Degree  Mdb- 
DER— Sufficiency  of  Evidence. 

On  a  trial  for  murder,  evidence  held  to 
warrant  a  conviction  of  mnrder  in  the  second 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  731;   Dec.  Dig.  i  254.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;   C.  W.  Smith,  Judge. 

A.  J.  Flumley  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

A.  J.  Plumley  was  indicted  for  the  crime 
of  murder  in  the  first  degree  in  Columbia 
county  for  the  killing  of  bis  son-in-law,  By- 
num  Martin,  and  upon  trial  was  convicted  of 
murder  In  the  second  degree,  and  from  the 
Judgment  be  appealed. 

The  facts  ars  substantially:  B'ynum  Mar- 
tin was  killed  by  being  shot  with  a  shotgun 
on  the  3d  day  of  October,  1913,  in  front  of 
the  bouse  of  Witt  Perkinson  in  Columbia 
county,  Ark.  The  killing  occurred  Just 
about  dark,  or  shortly  thereafter.  Perkinson, 
who  was  at  the  supper  table,  heard  a  gun 
Are  and  a  woman  scream  at  his.  back  porch. 
He  ran  immediately  to  her  and  then  to  the 
front  porch,  when  he  heard  tlie  dying  man 
exclaim:  "Oh!  Oh!  Witt,  he  shot  me  for 
nothing."  Be  went  to  the  place  and  found 
Bynum  Martin  lying  on  the  ground  wound- 
ed, who  expired  In  fire  minutes  thereafter. 
The  feeling  between  the  appellant  and  his 
son-in-law  was  not  friendly,  and  on  the  day  of 
*''<*  killing,  and  immediately  before  it,  appel- 
called  him  up  over  the  telephone  and 
him  why  he  had  taken  the  flooring  out 
cotton  house,  to  which  Martin  replied, 
't  know  that  I  have."    Appellant  said : 


"Xes,  you  have.  I  didn't  give  you  tlie  cot- 
ton bousa"  Martin  repUed :  "Xou  have  tbU 
wrong.  Come  down  here  and  we  will  talk 
it  over."  Appellant  said:  "No,  I  am  not  com- 
ing down  there  to  your  house,  but  I  wiU 
meet  you  on  Iialfway  ground,"  to  wblcb 
Martin  repUed  "All  right"  This  conversa- 
tion was  over  a  rural  telephone  line,  and  J. 
EL  Miller  took  down  bis  receiver  and  heard 
It  He  said  the  voices  seemed  dispassionate, 
and  lie  was  greatly  shocked  to  hear  of  the 
death  of  Martin  about  a  Iialf  hour  after- 
wards.   Appellant  stated  that: 

Martin  had  moved  the  floor  out  of  his  cotton 
house,  and  be  called  him  over  the  telephone  and 
asked  why  he  hsid  done  so,  and  "Martin  replied 
that  he  did  not  luiow  that  he  had  moved  the 
floor  out  of  my  cotton  house,  and  I  told  him  1 
did  not  give  him  the  cotton  house,  and  he  said, 
'If  you  will  come  down  here,  we  will  settle  all 
that  right  now.'  I  told  him  I  did  not  care  abont 
coming  down  there,  but  would  meet  him  on  half- 
way ground,  and  he  said  he  would  do  that,  and 
I  hung  up  the  receiver.  I  then  picked  up  my 
gun  and  walked  over  to  the  bureau  drawer, 
where  I  had  two  shotgun  shells,  and  put  the 
shells  in  my  gun.  My  wife  asked  me  not  to  go 
down  there,  and  I  stood  there  and  talked  to  her 
two  or  three  minutes  and  told  her  I  wouldn't 
meet  Bynum  myself,  bnt  would  go  to  Witt  Per- 
kinson's  and  get  him  to  go  over  to  the  baifway 
place  and  meet  Bynum,  and  I  started  out,  and 
just  as  I  got  to  the  place  where  the  trail  fork- 
ed to  go  up  to  Perkinson's  house,  Bynum  hail- 
ed me,  and  said,  'Is  that  you,  Andrew  Plumley?' 
and  I  said,  'Yea,'  and  he  started  towards  me. 
I  told  him  I  was  going  up  to  Witt  Perkinson's 
to  get  him  to  settle  the  matter,  and  Bynum  said: 
'No,  sir ;  this  is  the  time  and  here  is  the  place 
where  we  will  settle  the  matter.'  And  I  kept 
ijoing,  and  he  started  to  head  me  off,  saying  all 
the  time  that  he  would  not  wait  that  we  would 
settle  everything  right  there  and  then.  He 
was  within  a  few  feet  of  me,  about  12,  and  said, 
'Here  is  the  place  where  we  will  settle  it,'  and 
at  the  time  put  his  band  in  his  pocket,  and  i 
thought  I  heard  the  click  of  a  pistol.  He  was 
withm  10  or  12  feet  of  me.  I  raised  my  gun 
and  fired,  and  he  fell  over  there  between  me  and 
the  road.  He  was  between  10  and  15  feet  from 
me,  between  me  and  the  road.  I  was  standing 
in  the  trail  that  goes  up  from  my  house  to 
Perkinson's,  down  towards  my  house  from  Mar- 
tin's. My  house  was  northwest  of  his.  He  was 
southeast  of  me.  He  was  on  the  north  side  of 
the  mound.  We  had  not  been  on  good  terms 
prior  to  that  night.  He  had  mistreated  my  wife 
and  also  my  daughter,  who  was  his  w^e,  to 
whom  he  had  been  married  three  years.  I  sold 
him  the  place  he  lived  on,  and  the  house  and 
little  strip  of  land,  about  30  yards  wide  and 
250  yards  long,  was  not  on  the  land  I  sold  him, 
but  I  let  him  have  the  use  of  it,  and  be  moved 
the  floor  from  the  house  on  this  piece  of  land 
I  had  built  for  a  shop.  When  I  called  him  over 
the  telephone,  he  did  not  appear  to  be  in  a  good 
humor.  He  was  walking  very  fast  when  he 
came  down  towards  me." 

Appellant  told  no  one  of  having  killed 
Martin  until  the  Sunday  following,  wben  he 
was  asked  about  it 

Perkinson  testified:  That  be  lived  about 
200  yards  from  Plumley,  the  appellant  That 
the  nearest  way  between  the  two  bouses 
was  through  bis  back  yard.  That  tbe  path 
from  the  front  way  was  about  60  or  75  yards 
further  than  from  tbe  back.  That  Martin 
lived  about  a  quarter  mile  from  blm.    That 
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going  out  from  bis  front  gate  Plumley  lived 
west  and  Martin  to  south. 

"1  heard  the  report  of  the  gun  that  killed 
Bynam  Martin.  I  was  eating  supper  at  the 
time,  and  it  was  after  dark,  probably  30  min- 
utes. There  was  only  one  report  About  that 
time  a  woman  screamed  at  the  back  of  my 
house.  I  heard  the .  scream  about  the  time  i 
heard  the  report,  and  went  to  see  about  it,  and 
Mrs.  Plumley  was  at  the  back  door.  I  then 
went  to  the  front,  and  the  man  who  was  shot 
exclaimed,  'Oh !  Oh !'  That,  I  don't  suppose, 
was  over  10  seconds  after  tie  shot  was  fired. 
I  couldn't  understand  him,  I  heard  him  say, 
•Oh !  Oh !'  and,  'Witt,  be  shot  me  for  nothing." 
I  was  about  50  yards  from  the  wounded  man, 
and  he  died  about  5  minutes  after  he  was  shot. 
He  was  unconscious  after  I  got  to  him.  It 
might  have  been  20  seconds  from  the  time  1 
heard  the  gun  fire  until  Martin  made  the  state- 
ment I  Dad  gotten  to  the  front  porch  after 
the  gun  fired,  and  I  started  when  I  heard  the 
scream  out  the  back  way.  I  suppose  it  is  25 
or  30  feet  from  the  back  to  the  front  of  the 
house.  I  heard  Martin's  statement  before  I 
got  off  of  the  front  porch.  Marjtin  was  lying 
to  the  right  of  my  front  ^te  towards  Plumley 's 
house.  The  body  was  lying  towards  the  cotton 
bouse.  Mrs.  Plumley  went  out  to  where  the 
body  was  lying.  Plumley  was  not  there  that 
night  although  there  was  a  crowd  of  30  or  40 
present.  A  knife  partly  opened  was  found  near 
Martin's  body  shortly  after  he  was  killed.  The 
wound  was  in  the  leit  side.  Nine  buckshot  en- 
tered the  body  with  the  exception  of  those  strik- 
ing the  hand  of  the  deceased.  The  cotton  house 
was  60  or  70  feet  from  where  the  body  was  ly- 
ing and  near  where  the  roads  come  together." 

The  state's  theory  of  the  case  was  that 
appellant  had  gotten  behind  the  cotton  house 
and  waited  antU  Martin  came  more  than 
two-thirds  of  the  way  and  shot  him  as  he 
passed.  Gun  wads  were  found  in  a  direct 
line  between  the  place  where  the  weeds  and 
grass  had  been  tramped  down  by  the  cotton 
pen  by  some  one  standing  there  and  the  place 
where  the  body  lay,  showing  they  had  been 
fired  from  the  same  gauge  gun  used  by  the 
appellant  and  loaded  with  buckshot  The 
first  wad  was  found  about  10  or  12  feet 
from  the  cotton  house,  and  the  layer  of  thin 
paper,  the  one  over  the  shot,  was  found 
within  5  or  6  feet  of  the  body,  which  was 
at>out  35  feet  from  the  cotton  bouse.  The 
most  of  the  shot  ranged  upward,  and  the 
mound  near  which  Martin  fell  was  about  a 
foot  and  a  half  higher  than  the  ground  at 
the  cotton  house. 

The  court,  among  others,  gave  the  follow- 
ing Instructions,  over  the  objections  of  the 
appellant: 

Instruction  No.  5,  given  at  the  instance  of 
the  state.  Is  as  follows: 

"You  are  instructed  that  a  bare  fear  of  those 
offenses,  to  prevent  which  tbe  homicide  is  al- 
leged to  have  been  committed,  shall  not  be  suffi- 
cient to  justify  the  killing.  It  must  appear 
that  the  circumstances  were  sufficient  to  excite 
the  fears  of  a  reasonable  person,  and  that  the 
party  killing  really  acted  under  this  Influence, 
and  not  in  the  spirit  of  revenge." 

Instruction  No.  7,  given  at  the  Instance  of 
tbe  state,  is  as  follows: 

"You  are  instructed  that,  in  ordinary  cases 
of  one  person  killing  -another  in  self-defense,  it 
must  appear  that  the  danger  was.  so  urgent  and 
pressing  that  in  order  to  save  his  own  life,  or 


to  prevent  his  receiving  great  bodily  injury,  the 
killing  of  the  other  was  necessary,  as  it  appears 
to  the  defendant,  acting  wltiiout  negligence  on 
his  part,  and  it  must  appear,  also,  that  the 
person  killed  was  the  assailant,  or  that  the 
slayer  had  really  and  in  good  faith  endeavored 
to  decline  any  further  contest  before  the  mortal 
injury  was  given." 

Instruction  No.  9,  given  at  the  instance  of 
the  state,  is  as  follows: 

"Tou  are  instructed  that,  in  order  to  Justify 
the  taking  of  life  in  self-defense,  the  defendant 
must  have  employed  all  the  means  within  his 
power  and  consistent  with  his  safety  to  have 
avoided  the  danger  and  averted  the  necessity  of 
the  killing,  and  if  you  find  that  the  defendant 
consistent  with  bis  own  safety,  could  have 
avoided  the  danger  to  himself  as  it  actually 
appeared  to  him,  and  have  averted  the  necessity 
of  shooting  the  deceased  by  retreating,  then  you 
are  told  it  was  his  duty  to  retreat,  and,  if  he 
failed  to  do  so,  he  cannot  plead  self-defense  in 
justification   of  his  act" 

Instruction  No.  10,  given  at  the  instance 
of  the  state,  Is  as  follows: 

"Tou  are  instructed  that  before  the  plea  of 
self-defense  made  herein  by  the  defendant  shall 
be  available,  it  must  have  appeared  to  the  de- 
fendant, not  only  that  the  danger  to  him  at  the 
hands  of  the  deceased  was  imminent  but  it 
must  also  appear  that  it  was  so  pressing  and 
urgent  that  to  save  himself  from  death,  or  great 
bodily  barm,  tbe  killing  of  the  deceased  was  nec- 
essary." 

3.  W.  Warren,  of  Camden,  and  O.  W.  Mc- 
Kay, of  Magnolia,  for  appellant  Wm.  L. 
Moose,  Atty.  Gen.,  and  Jno.  P.  Streepey,  Asst 
Atty.  Gen.,  for  the  State. 

KIRBY,  J.  (after  stating  tbe  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  in  admitting  tbe  testimony  of  tbe  ex- 
clamation made  by  the  deceased  after  he  was 
shot  and  In  giving  each  of  said  instructions. 
Appellant  insists  that  the  testimony  of  Witt 
Perklnson,  admitted  over  his  objections,  that 
deceased  exclaimed  Immediately  after  he  was 
shot,  "Oh!  Oh!  Witt,  he  shot  me  fbr  noth- 
ing," was  incompetent  and  highly  prejudicial. 
We  do  not  agree  with  this  contention.  The 
exclamation  was  part  of  the  res  gestie,  and 
it  was  necessary  to  make  the  proof  fully 
set  out  the  facts  of  a  killing.  The  exclama- 
tion was  made  by  the  wounded  man  within 
10  or  20  seconds,  at  most,  after  the 
shot  was  fired,  and  was  so  close  in  point  of 
time  as  to  be  a  part  of  the  transaction,  and 
It  would  have  been  difficult  to  give  a  con- 
nected and  correct  account  of  the  occurrence 
without  stating  all  that  was  said  and  done 
concerning  It.  As  said  In  Chllds  v.  State,  98 
Ark.  436,  136  S.  W.  288: 

"Under  the  law,  all  that  occurred  at  the  time 
and  place  of  the  shooting  which  has  reference 
thereto  or  connection  therewith  was  part  of  the 
res  eestffi."  Byrd  v.  State,  69  Ark.  537,  64  S. 
W.  270.  "Res  gests  are  the  surrounding  facts 
of  a  transaction,  explanatory  of  an  act,  or  show- 
ing a  motive  for  acting."  Carr  v.  State,  43 
Ark.  09. 

See,  also,  Little  Rock  Traction  &  Electric 
Co.  v.  Nelson,  66  Ark.  494,  52  S.  W.  7. 

[2]  It  is  next  contended  that  said  Instruc- 
tions given  by  the  court  deprived  the  accused 
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of  acting  upon  the  appearance  to  him  of 
danger  and  authorized  the  Jury  to  find  him 
guilty,  unless  they  believed  from  the  evi- 
dence that  the  killing  was  necessary  to  save 
his  own  life  or  to  prevent  his  receiving  great 
bodily  harm. 

There  was  no  error  committed  in  giving  in- 
struction numbered  5  complained  of.  It  did 
not  relate  to  the  question  of  murder  or  man- 
slaughter, but  exclusively  to  the  question  of 
justification  of  the  homicide,  or  self-defense, 
and  there  is  nothing  in  the  testimony  indicat- 
ing that  appellant  Is  not  a  person  of  ordi- 
nary reason  and  sense.  Bruder  v.  State,  110 
Ark.  415,  161  S.  W.  1067;  Scoggln  v.  State, 
109  Ark.  515,  159  S.  W.  211;  Hoard  v.  State, 
80  Ark.  87,  95  S.  W.  1002. 

[3,  4]  Neither  are  instructions  numbered  7 
and  9  open  to  the  objection  that  they  pre- 
cluded the  defendant  from  acting  upop  the 
appearance  to  him  of  danger.  Nor  did  the 
court  Intend  by  Instruction  numbered  10  to 
tell  the  Jury  that  the  defendant  was  not  per- 
mitted to  avail  of  the  plea  of  self-defense  un- 
less it  appeared  to  him  that  the  danger  was 
so  pressing  and  urgent  that  to  save  himself 
from  death  or  great  bodily  harm  the  killing 
of  the  deceased  was  necessary.  It  was  the 
purpose  only  to  tell  the  Jury,  in  this  instruc- 
tion, that  it  must  have  appeared  to  the  de- 
fendant, not  only  that  the  danger  to  him  at 
the  hands  of  deceased  was  imminent,  etc., 
but  also  that  it  was  so  pressing  and  urgent 
that  to  save  himself,  etc.,  the  killing  of  the 
deceased  was  necessary.  Although  the  In- 
struction says  "it  must  have  appeared  to  the 
defendant  not  only  that  the  danger  to  him 
was  imminent,  but  it  must  also  appear,"  etc.. 
Intending  only  to  say,  but  also,  or  but  it 
must  also  have  appeared  "that  it  was  so 
pressing  and  urgent,"  etc.,  leaving  it  to  the 
Jury  to  properly  consider  defendant's  right 
to  act  upon  appearances  of  danger  when  do- 
ing so  without  fault  or  carelessness.  It  was 
not  the  intention,  however,  ,and  the  instruc- 
tion did  not  require  the  jury  to  find  that 
the  danger  was  so  pressing  and  urgent  that 
the  defendant  was  required  to  act  in  order 
to  save  himself  nor  deny  him  the  right  to 
act  upon  the  appearance  of  danger. 

The  instructions  given  for  the  defendant 
unmistakably  show  that  such  was  the  court's 
direction,  and  this  instruction  properly  con- 
strued is  not  in  conflict  with  them.  The 
court  repeatedly  told  the  Jury  that  the  de- 
fendant had  the  right  to  act  under  the  cir- 
cumstances as  they  appeared  to  him,  and  in 
instruction  numbered  6,  after  stating  that 
the  defendant  relied  upon  the  plea  of  self- 
defense: 

"The  court  instructs  you  that  in  determining 
whether  or  not  he  acted  within  hia  rights  under 
the  law  of  aelf-defense,  you  may   render  tiit 


question  very  simple  by  adopting  the  role  which 
the  court^  now  instructs  you  is  the  law,  as  fol- 
lows: SUrst.  In  BO  far  as  is  possible,  you  are 
to  place  yourself  in  the  position  and  under  the 
circumstances  surrounding  the  defcndaot  at  the 
time  of  the  shooting,  acting  without  careless- 
ness on  bis  part,  as  those  circumstances  anil 
his  position  have  been  disclosed  by  the  evidence, 
viewing  it  from  the  standpoint  of  the  defendant 
at  the  time,  as  you  believe  from  the  evidence 
it  appeared  to  him,  you  will  ask:,  (1)  Did  it 
appear  to  the  defendant  at  the  time  he  fired  the 
fatal  shot,  acting  without  carelcsaness  on  his 
part,  that  he  was  in  danger  of  losing  his  life  or 
of  receiving  great  bodily  barm  at  the  bands  o( 
the  defendant?  (2)  If  it  did  so  appear,  did  the 
defendant  reach  the  conclusion  that  he  was  in 
danger  of  losing  his  life  or  of  receiving  great 
bodily  harm  at  the  hands  of  the  deceased  after 
the  exercise  of  such  caution  and  prudence  in 
judging  the  appearance  and  circumstances  by 
which  he  was  surrounded  as  appeared  to  him 
to  be  reasonably  consistent  with  his  safety?" 

The  court  told   the  Jury,  In  Instruction 

numbered  8: 

_  "You  will  note  that  you  must  place  your  find- 
ings upon  what  you  believe  from  the  evidence 
the  defendant,  acting  without  carelessness  on 
his  part,  actually  thought  of  the  circumstances 
and  appearances  by  which  he  was  surrounded 
at  the  time.  It  is  not  how  you  think  those  cir- 
cumstances and  appearances  might  have  affected 
or  impressed  you,  nor  what  the  defendant  mi^ht 
have  done,  or  ought  to  have  done.  The  question 
for  you  to  decide  on  this  issue  of  self-defense 
is.  What,  in  good  faith,  acting  under  the  test 
the  court  has  given  yon,  the  defendant  thought 
he  ought  to  do.  It  really  comes  at  last  to  this: 
Was  the  defendant  really  trying  to  save  his  own 
life  or  to  prevent  great  bodily  harm  to  himself, 
or  did  he  shoot  deceased  simply  out  of  malice  or 
revenge?  If  he  shot  to  save  his  own  life  or  to 
prevent  great  bodily  harm  to  himself,  acting 
without  carelessness  on  his  part,  as  it  appeared 
necessary  to  him  under  the  test  above  laid 
down,  he  is  not  guilty,  and  you  will  acquit  him." 

[I]  The  appellant  claimed  to  have  killed 
the  deceased  In  necessary  self-defense,  and 
the  Jury  did  not  give  credence  to  his  state- 
ment While  it  in  true  that  seven  of  the 
eight  of  the  charge  of  buckshot  that  entered 
the  body  and  side  of  the  deceased  went 
through  his  hand,  lending  some  weight  to 
defendant's  statement  that  be  shot  deceased 
when  he  thought  he  was  about  to  draw  a 
weapon,  it  is  further  true  that  most  of  the 
shots  ranged  upward,  and,  if  defendant  had 
been  within  10  or  15  feet  of  the  deceased 
when  he  shot  him  and  shooting  from  his 
hip  even  as  he  claimed,  the  range  of  the  bul- 
lets would  doubtless  not  have  been  upward, 
and  most  probably  the  entire  charge  would 
have  entered  the  body  of  deceased  without 
separating.  The  testimony  would  have  war- 
ranted the  conviction  of  the  defendant  of 
the  higher  degree  of  the  offense,  and  the  in- 
structions fairly  submitted  the  issues  to  the 
Jury. 

Binding  no  prejudicial  error  in  the  record, 
the  Judgment  is  afllrmed. 
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THUMMBIi  ▼.  SUKPLUS.    (No.  16652.) 

{Supreme   Court  of  Missouri,  Division  No.  1. 

Dec.  19,  1914.) 

1.  Appeal   and    Erbob    (|   882*)— Questions 
Reviewable— Invited  Kbbob. 

A  party  inviting  by  requested  instructions 
the  submission  of  an  issue  may  not  complain  of 
the  submission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3591-3610;  Dec.  Dig.  { 
882.*] 

2.  AssAtTLT  AWD   Battebt  (J  31*)— 8elf-Dk- 
FENSB— Acts  CoNSTirnTiNO. 

The  jury,  in  determining  whether  language 
used  by  plaintiff  suing  defendant  for  assault  and 
battery  was  violent  and  threatening,  may  con- 
sider the  acts  and  gestures  accompanying  the 
langaage  and  the  culmination  in  immediate  vio- 
lence, and  determine  whether  the  language  gave 
-defendant  reasonable  ground  to  believe  that 
plaintiff,  in  Btriking  him,  intended  to  do  him 
bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  43 ;    Dec.  Dig.  §  31.*] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty;  Wm.  C.  EUlBon,  Judge. 

Action  by  A.  A.  Thummel  against  John  T. 
Surplus.  From  a  Judgment  for  defendant, 
plaintitt  appeals.    Affirmed. 

Cook,  Cummins  &  Dawson,  of  ATaryrille, 
for  appellant  Shinabargar,  Blagg  &  Ellison, 
of  MaryrUle,  for  respondent 

BROWN,  C.  Suit  for  damages  from  as- 
sault and  battery  committed  July  22,  1907. 
The  defense  pleaded  was  son  assault  de- 
mesne. The  evidence  showed  that  the  plain- 
tiff and  defendant  were  both  farmers  and 
neighbors  living  in  Nodaway  county.  In  addi- 
tion to  the  farm  on  which  he  was  living,  the 
plaintiff  had  another  near  by,  upon  which  a 
woman  named  Mrs.  Jocelyn  had  lieen  living 
that  summer  and  had  planted  a  vegetable  gar- 
den, Which  contained  some  potatoes  which  had 
attained  the  esculent  age.  Mrs.  Jocelyn  being 
about  to  leave  this  particular  field  of  her 
activities,  Mrs.  Surplus,  the  wife  of  defend- 
ant, negotiated  with  her  for  the  potatoes,  and 
the  week  before  the  trouble,  which  occurred 
on  Monday,  she  saw  Mr.  Thummel,  who  told 
ber  it  would  be  aU  right  for  her  to  buy  them, 
which  she  did,  completing  the  transaction 
and  paying  for  them  on  Saturday.  Monday 
morning  she  took  the  notion  that  she  wanted 
some  new  potatoes  for  dinner.  Taking  a 
boe  and  a  sack  she  got  on  ber  borse  and  rode 
over  to  the  Thummel  farm,  a  mile  away, 
bitched  her  borse  at  the  gate,  and,  with  hoe 
and  sack,  went  into  the  yard,  where  Mr. 
Tbummel  met  lier.  She  told  him  that  she  had 
bought  the  potatoes  on  Saturday  and  had 
come  over  to  dig  some.  He  told  her  that  he 
bad  traded  some  chickens  for  them  on  Fri- 
day, The  delicate  courtesy  that  may  have 
attended  the  giving  and  receiving  of  all  this 
information  does  not  appear,  as  Mr.  Thum- 
mel in  bis  testimony  confines  himself  to  an 
uuembellished  statement  of  what  he  seems  to 


consider  the  important  facts,  Trtaile  Mrs.  Sur- 
plus did  not  testify.  Mr.  Thummel,  however, 
grows  more  Interesting  and  circumstantial  In 
his  relation  of  the  subsequent  proceedings. 
He  says  Mrs.  Surplus  went  home,  and  that 
soon  afterward  Mr.'  Surplus  rode  up.  He  met 
him  at  the  garden  gate  and  said,  "Good  morn- 
ing, Mr.  Surplus."  The  latter  did  not  conde- 
scend to  answer,  but,  without  saying  a  word, 
got  down  from  his  horse,  took  something 
from  his  pocket  that  be  thought  was  steel  or 
Iron,  perhaps  a  cold  chisel  or  something  or 
other,  and  struck  him  over  the  eye,  which 
Imocked  him  cold  the  first  lick.  When  he 
came  to,  Mr.  Seattle  and  Mr.  Antrim,  who 
bad  been  plowing  com  in  the  field  near  by, 
had  brought  some  water  and  were  washing 
his  face.  He  was  a  sight;  "Just  blood  from 
head  to  foot"  He  had  nine  gashes  of  differ- 
ent sizes  and  depth  about  bis  bead  and  face ; 
one  eye  was  just  about  closed;  bis  jaw  was 
hurt;  his  ribs  felt  like  they  were  knocked 
loose  from  bis  backbone ;  the  whole  hide  was 
knocked  off  hla  band;  two  teeth  were  out, 
and  another  was  so  badly  Jarred  that  he  said 
it  was  still  loose  at  the  trial. 

Mr.  Surplus'  tale  of  the  same  occurrence 
was  that  hla  wife  came  home  crying,  and  be 
got  on  bis  borse  and  went  over  to  get  the  po- 
tatoes. Mr.  Thummel  met  blm  at  the  gate. 
They  spoke  to  each  other,  and  Mr.  Surplus 
said  be  came  to  get  some  of  the  potatoes  and 
asked  blm  why  he  wouldn't  let  the  woman 
dig  them.  Mr.  Thummel  said  that  "the  old 
lady  owed  him  and  didn't  pay  him ;  went  off 
and  never  paid  him  the  money."  Mr.  Sur- 
plus said  he  came  up  after  the  potatoes  and 
was  going  to  have  them,  was  going  to  dig 
them,  and  got  off  and  took  the  sack  with 
blm.  Mr.  Thummel  stepped  right  up  and  said, 
"No;  you  won't  dig  them."  He  then  drew 
back,  and  Mr.  Surplus  did  likewise.  They 
both  struck ;  Mr.  Surplus  getting  in  bis  blow 
with  such  force  that  It  knocked  Mr.  Thum- 
mel down.  He  rose  to  a  sitting  posture,  and 
Mr.  Surplus  struck  him  two  or  three  times 
more.  He  declined  to  swear  that  be  did  not 
kick  blm,  but  said  be  did  not  think  be  did. 
He  said  he  would  not  have  bit  Mr.  Thummel 
if  the  latter  had  not  attempted  to  strike  him 
first,  and  that  he  had  nothing  In  his  bands, 
but  used  his  naked  fists. 

Mr.  Tbummel's  statement  as  to  the  char- 
acter of  his  injuries  was  very  much  modified 
by  bis  doctor,  while  his  own  character  was 
considerably  modified  by  evidence  Introduced 
for  that  purpose.  Mr.  Surplus  admitted  that 
after  the  trouble  be  bad  conveyed  his  farm 
to  a  neighbor  without  consideration  to  put 
it  beyond  the  reach  of  a  judgment,  and  that 
this  had  afterward  been  corrected. 

As  to  the  details  of  the  difilculty,  the  Jury 
bad  the  testimony  of  both  parties  before  It 
To  aid  them  In  its  consideration,  the  plain- 
tiff asked  the  court  to  give  them  the  follow* 
Ing  instructions: 


*Fat  other  cases  ■««  aun*  topic  and  section  NUMBSR  in  Deo.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indaza* 
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"(2)  The  court  Instracts  the  jury  that,  if  they 
believe  from  the  evidence  that  the  defendant,  on 
or  about  the  22d  day  of  July,  1907,  did  willfully 
and  wrqngfully  make  an  assault  upon  and  beat, 
strike,  and  bruise  the  plaintiff,  not  in  a  neces- 
sary defense  of  his  person,  as  defined  in  other 
instructions,  then  the  jury  will  find  for  the 
plaintiff. 

"(3)  The  court  instructs  the  jury  that,  if  they 
shall  believe  from  the  evidence  that  the  defend- 
ant. Surplus,  provoked  and  brought  on  the  diffi- 
culty with  the  plaintiff,  Thummel,  then  defend- 
ant. Surplus,  cannot  avail  himself  of  the  right 
of  self-defense  in  order  to  shield  himself  from 
the  consequences  of  beating  and  assaulting  his 
adversary,  no  matter  how  imminent  any  danger 
in  which  he  may  have  found  himself  during  the 
progress  of  the  fight,  and  if  in  this  case  the 
jury  shall  believe  from  the  evidence  that  the 
defendant.  Surplus,  prepared  himself  previous 
to  his  assault  on  the  plaintiff  and  brought  on 
the  fight  in  order  to  wreak  his  malice,  or  satisfy 
any  private  vengeance  upon  the  plaintiff,  then 
there  was  no  self-defense  in  this  case." 

The  court  gave  No.  2  as  asked,  and  modi- 
fled  No.  3  by  Inserting,  after  the  word 
"Thummel."  the  words  "with  intent  to  do 
blm  some  bodUy  harm,"  giving  It  as  modified. 
The  othor  Instructions  asked  and  given  were 
not  pertinent  to  this  Inquiry. 

The  petition  asked  for  $3,000  actual,  and 
$5,000  punitive,  damages.  The  verdict  was 
for  the  defendant,  and  from  the  Judgment  en- 
tered thereon  tids  appeal  is  taken  by  the 
plaintiff. 

The  appellant  Insists,  In  substance,  that  er- 
ror was  committed  because:  (1)  There  was 
no  self-defense  in  the  case,  so  that  that  issue 
ought  not  to  have  been  submitted  to  the  Jury; 
and  (2)  that  instruction  No.  1,  given  at  the 
instance  of  the  defendant,  is  erroneous,  be- 
cause It  submits  to  the  Jury,  as  a  condition 
of  such  defense,  that  "plaintiff  approached 
the  defendant  and  used  violent  and  threaten- 
ing language  toward  him,"  when.  In  fact, 
there  Is  no  evidence  In  the  record  of  the  use 
of  violent  or  threatening  language  by  plain- 
tiff, and  therefore  no  evidence  on  which  to 
base  the  Instruction. 

[1]  1.  While  we  do  not  wish  to  be  under- 
stood as  holding  ttiat,  when  a  party.  In  sub- 
mitting his  cause  to  the  Jury,  is  driven  to  a 
false  Issue  by  erroneous  Instructions  given  by 
the  court  at  the  Instance  of  his  adversary 
and  against  bis  protest,  he  may  not  try  to 
have  such  Issue  fairly  submitted  without 
waiving  his  right  to  object  to  the  erroneous 
action  of  the  court.  It  Is  evident  that  he 
ought  not  to  be  permitted  to  take  advantage 
of  such  error  when  committed  at  his  own 
Invitation.  The  appellant  bad,  in  this  case, 
before  the  court  bad  spoken  upon  the  subject, 
asked  It  In  his  request  for  two  distinct  in- 
structions to  submit  the  question  of  self-de- 
fense to  the  Jury,  Instead  of  asking  It,  as  be 
might  have  done  were  bis  present  position 
well  taken,  to  find  for  the  plaintiff  upon  the 
admitted  assault  and  battery,  leaving  notb- 
ing  for  their  determination  except  the  quan- 
tum of  damages.  Having  Invited  this  issue, 
be  cannot  now  complain  that  the  defendant 


accepted  it,  nor  tbat  the  court  submitted  It 
to  the  Jury.  Rourke  v.  Railroad,  221  Mo. 
46,  62,  110  S.  W.  1094,  183  Am.  St  Rep.  46S: 
Smart  v.  Kansas  City,  208  Mo.  162,  204,  105 
S.  W.  709,  14  L.  R.  A.  (N.  S.)  565,  123  Am. 
St.  Bep.  415,  13  Ann.  Cas.  932;  Barr  v. 
Hays,  172  Mo.  App.  591,  600,  155  S.  W.  1095. 
and   cases   cited. 

[2]  2.  The  other  point  made  by  tbe  appel- 
lant is  that  the  court  erred  In  permitting 
the  jury  to  inquire  whether  tbe  plaintiff  used 
violent  and  threatening  language  toward  the 
defendant,  and  In  an  angry  and  threatening 
manner,  and  within  striking  distance,  drew 
back  his  band  to  strike  him,  because  there  was 
no  evidence  of  either  violent  and  threatening 
language  or  an  angry  and  threatening  man- 
ner on  tbe  part  of  plaintiff.  The  testimony 
was  tbat  tbe  plaintiff  "stepped  right  up  and 
he  said,  'No ;  you  won't  dig  them.'  "  He  drew 
back  and  struck  at  plaintiff,  who  says,  in 
his  cross-examination,  that  tbe  blow  hit  Mm, 
although  that  fact  is  Immaterial  In  this  coc 
nectlon.  Tbe  Jury  had  both  parties  before  tt, 
heard  them  relate  tbe  circumstances,  and 
might  take  Into  consideration  their  peraonal 
appearance,  as  well  as  their  manner  in  relat- 
ing so  exciting  an  episode,  to  aid  tbem  In 
determining  the  Impression  its  enactment 
was  calculated  to  produce  on  tbe  defendant. 
In  Judging  whether  the  language  was  "vio- 
lent and  threatening,"  they  were  not  confin- 
ed to  tbe  tone  or  voice  in  which  the  words 
were  uttered,  but  could  take  into  considera- 
tion tbe  acts  and  gestures  accompanyins  it, 
and  even  Its  culmination  in  Immediate  vio- 
lence. Tbe  real  question  was  whether  it 
gave  the  defendant  reasonable  ground  to  be- 
lieve, and  he  did  believe,  tliat,  in  striking 
him,  tbe  plaiutiff  Intended  to  do  him  bodUy 
barm,  or  simply  to  give  exuberant  expres- 
sion to  his  good  will  toward  a  neighbor. 

We  see  no  error  In  the  record  which  baa 
not  been  fully  concurred  in  by  tbe  plaintiff, 
and  accordingly  affirm  the  Judgment. 

BLAIB,  C,  concurs. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of 
the  court    All  concur. 


TREPNY  V.  ElCHENSEBB  et  ftL 
(No.  16966.) 

(Supreme  Court  of  Missouri,  Division   No.   1. 
Dec.  2,  1914.) 

1.  Action    (f  60*)— Joinobb  of  (3<kUSB8  of 

Action— Parties  Affected. 

A  petition  which  states  two  causes  of  ac- 
tion, one  of  which  affects  four  defendants,  and 
the  other  only  three  of  them,  is  bad  under  Rev. 
St.  1909,  i  1795,  requiring  that  causes  of  action 
to  be  joined  must  each  affect  all  the  parties  to 
the  action. 

[Eld.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  §8  511-647;   Dec.  Dig.  i  60.*] 


*Far  olber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  XHg.  Key-No.  8etl«*  *  Rep'r  Indasa* 

Digitized  by  CjOOQIC 


Mo.) 


TREFNT  V.  EICHENSEEB 


931 


2.  STATnTXS   (I  190*)— CoNSTBTJcrrow. 

Where  there  is  no  ambiguity  in  the  lan- 
guage of  a  statute,  there  is  no  room  for  con- 
struction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {|  266,  269;   Dec.  Dig.  {  190.») 

Appeal  from  St.  Ivouis  Circuit  Court;  Eu- 
gene McQulUin,  Judge. 

Action  by  Charles  Louis  Trefiny  against 
Witllam  Eichenseer  and  others.  Judgment 
on  demurrer  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

l!\  W.  Imslepen  and  Andrew  J.  HaversUck, 
both  of  St  Louis,  for  appellant  Geo.  W. 
Lubke,  Geo.  W.  Lubke,  Jr.,  and  Frank  X. 
Hiemenz,  all  of  St  Louis,  for  resiwudenta. 

LAMM,  J.  Cast  below  on  several  joint 
and  separate  demurrers,  plaintiff  stood  on 
his  petition,  refused  to  plead  oyer,  suffered 
judgment,  and  appeals. 

[1,2]  Tbe  demurrers  on  which  plaintiff 
was  made  to  go  out  of  court  have  a  common 
ground  reading:  "Tliat  several  causes  of 
action  have  been  Improperly  united  in  said 
petition."  That  Is  a  statutory  ground  of 
demurrei^the  fifth,  R.  S.  1909,  f  1800.  Our 
statutes  prescribe  rules  for  uniting  causes  of 
action  In  the  same  petition.  One  of  them  is 
that: 

"A  plaintiff  may  unite  in  the  same  petition 
several  causes  of  action,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable,  or  both,  where  they  ail  arise  out  of: 
First,  the  same  transaction  or  transactions  con- 
nected    with     the     same     subject     of     action. 

*  *  *  But  the  causes  of  action  so  united 
must  all  belong  to  one  of  these  classes,  and 
must    affect    all    the    parties    to    the    action. 

•  •    • "    R.  S.  1909,  f  1795. 

Defendants  maintain  that  the  petition  is 
obnoxious  to  the  statutory  rule  just  an- 
nounced ;  hence,  tbe  demurrers  being  leveled 
at  that  contention,  it  presents  the  single  ques- 
tloQ  in  tbe  case.    Attend  to  the  record: 

Plaintiff,  claiming  to  own  certain  valuable 
real  estate  In  the  city  of  St  Louis,  filed  his 
bill  in  equity  against  certain  named  defend- 
ants (to  wit  four,  Eichenseer,  Ammen, 
Charles  William  Trefny,  and  Nolte,  sheriff) 
and  in  aid  of  tbe  bill  sought  and  got  against 
all  the  defendants  a  temporary  Injunction 
before  the  return  term,  restraining  an  al- 
leged wrongful  execution  sale  of  said  real 
estate.  To  that  bill  be  added  a  second  count 
at  law  which  prayed  damages,  $6,000  com- 
pensatory and  $5,000  by  way  of  smart  money 
for  malicious  wrongs  In  the  premises.  This 
count  at  law  In  set  terms  involved  only  two 
of  tbe  defendants,  Eichenseer  and  Ammen. 

Presently,  before  tbe  return  term,  he  filed 
what  be  called  his  "first  amended  and  sup- 
plemental petition,"  bringing  in  a  new  par^ 
defendant  Eyerman,  and  asked  a  temporary 
Injunction  against  Idm  to  restrain  the  sale 
of  tbe  same  real  estate  under  another  execu- 
tion and  prayed  additional  relief  not  material 
here.  In  this  "supplemental  and  amended 
petition"  be  added  against  three  of  the  de- 


fendants, to  wit,  Eichenseer,  Ammen,  and 
Eyerman,  a  count  in  damages  at  law  on  the 
same  transaction  pleaded  in  the  first  pr 
equity  count  and  on  transactions  connected 
with  the  same  subject  of  action,  laying  his 
damages  at  $14,000,  divided  between  com- 
pensation and  smart  money  half  and  half. 
As  we  understand  this  record,  a  temporary 
injunction  issued  against  the  new  party, 
Eyerman,  and  Sheriff  Nolte. 

Presently,  at  the  return  term  plaintiff  dis- 
missed one  of  the  then  defendants,  Charles 
William  Trefny,  and  by  leave  filed  what  be 
called  a  "second  supplemental  petition,"  and 
by  the  same  token  brought  in  a  new  party, 
Pearl  Byrnes.  This  latter  petition  la  the 
one  cliallenged  by  the  demurrers,  and  there- 
by plaintiff  plants  himself  upon  the  grounds 
where  he  wishes  to  pitch  his  forensic  battlei 
It  is  too  long  to  copy,  and  we  give  our  es- 
timate of  it  thus:  It  Is  in  two  counts:  The 
first  &  copious  bill  in  equity  seeking  relief 
in  clearing  title  to  real  estate  and  preventing 
threatened  sales  calculated  to  wrongfully 
cloud  the  title;  tbe  second,  a  suit  at  law 
for  damages.  The  first  brings  forward  the 
various  allegations  in  the  former  petitions, 
connects  E^icbenseer,  Ammen,  and  Eyerman 
as  co-conspirators  to  a  common  wrongful  in- 
tent and  design,  and  adds  new  averments 
connecting  Pearl  Byrnes  with  tbe  subject  of 
tbe  cause  of  action.  As  said,  In  Its  general 
scope  the  object  of  tbe  bill  was  to  enjoin 
certain  levies  and  threatened  sales  under 
executions  against  the  father  of  plaintiff 
(said  Charles  William  Trefny),  which  said 
executions  were  levied  as  hereinbefore  men- 
tioned on  valuable  real  estate  claimed  by 
plaintiff  in  the  dty  of  St  Louis.  It  runs  on 
tbe  theory  these  levies  were  wrongful  and 
malicious,  tbe  product  of  conspiracy,  and 
were  intended  to  depress  tbe  value  and  clog 
the  alienation  of  plaintiff's  property  by  cast- 
ing a  cloud  on  his  title,  etc.,  and  to  extort 
money  from  him.  The  bill  further  averred 
that  defendants  had  been  successful  In  mak- 
ing one  sale  under  a  similar  execution,  and 
that  defendant  Byrnes  had  bought  at  such 
sale  for  and  on  behalf  and  as  a  "tool  of" 
certain  of  her  codefendants  named  and  re- 
ceived and  recorded  a  sheriff's  deed  purport- 
ing-to  convey  the  property  as  that  of  a  third 
person,  to  wit,  defendant's  said  father.  The 
bill  also  seeks  to  remove  the  cloud  of  that 
sale  and  tbe  record  of  that  sheriff's  deed  and 
asks  general  relief.  The  second  count  con- 
fessedly arises  out  of  the  same  transaction  or 
transactions  connected  with  the  same  sub- 
jects of  action-  and  asks  $10,000  In  damages 
for  acts  he  characterizes  as  libels  on  his 
title,  acts  done  In  furtherance  of  a  malicious 
conspiracy  to  Injure  plaintiff.  That  there 
may  be  no  question  that  such  is  the  fact, 
plaintiff  in  bis  brief  does  not  deny  that  his 
damages  arise  out  of  the  same  transaction 
complained  of  in  his  first  count,  and  in  his 
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petition  he  solemnly  demands  separate  trials 
on  the  two  counts;  the  first  to  a  chancellor, 
and  the  other  to  a  Jnry  after  plaintiff's 
equitable  relief  In  the  first  count  has  been 
awarded. 

Now,  the  parties  against  whom  equitable 
relief  Is  sought  In  this  challenged  petition  are 
Elchenseer,  Ammen,  Eyerman,  Nolte,  and 
Byrnes,  while  In  set  terms  (speaking  Ipsissi- 
mls  verbis)  the  parties  to  the  count  at  law 
are  the  three  first,  to  wit,  Elchenseer,  Am- 
men, and  Eyerman. 

On  such  a  record  it  l8  clear  that  the  rul- 
ing on  the  demurrer  was  well  enough,  if, 
by  heeding,  we  give  effect  to  the  command 
of  the  statute,  supra,  to  wit,  that  "the  causes 
of  action  so  united  *  *  *  must  affect 
all  the  parties  to  the  action,"  and  to  the 
construction  put  upon  it  by  this  court 

With  praiseworthy  Industry  counsel  for  ap- 
pellant have  marshaled  an  array  of  author- 
ities whldi,  on  one  or  another  angle,  lend 
countenance  not  only  to  the  right  of  plaintiff 
to  specific  relief  in  equity,  but  to  damages  at 
law  as  well,  on  facts  such  as  alleged  in  his 
pleading.  Now,  if  opposing  counsel  were  at- 
tacking the  petition  for  that  It  did  not  state 
a  cause  of  action,  then  these  authorities 
would  stand  to  be  reckoned  with;  but  they 
do  not  do  that  Instead,  they  attack  the 
petition  in  another  quarter  by  pointing  to 
one  statute  making  the  Improper  Joinder  of 
causes  of  action  in  the  same  petition  a  ground 
of  demurrer,  and  by  pointing  to  another  de- 
nouncing a  Joinder  unless  the  causes  so  Join- 
ed "affect  all  the  parties  to  the  action." 
The  trial  Judge  was  charged  with  the  duty 
of  enforcing  those  statutes  on  demurrer,  and 
learned  counsel  were  charged  with  the  duty 
of  complying  with  them  in  bringing  his  suit 
So  far  as  we  know,  it  has  always  been  the 
rule  of  decision  in  Missouri,  in  construing 
the  statutes  in  Judgment,  that  A.  could  not 
Join  a  cause  of  action  against  B.,  O.,  and 
D.  In  one  count  and  against  O.  or  C.  and 
D.  in  another. 

"Notwithstanding  the  great  liberality  of  the 
present  practice  act  in  relation  to  the  joinder  of 
actions,  it  is  conceiyed  that  there  is  nothing  con- 
tained in  it  which  gives  the  slightest  sanction 
to  the  joining  of  actions  in  which  the  defend- 
ants are  not  the  same,  not  in  part  but  in  the 
whole."  Per  Scott,  J.,  in  Doan  v.  Holly,  25 
Mo.  loc.  dt  359. 

Judge  Scott  puts  the  reason  of  the  rule  up- 
on the  possible  liability  for  costs  in  the  Doan- 
Holly  Case,  and  the  oppression  springing  from 
that  view  of  it  In  Llney  v.  Martin,  29  Mo. 
28,  the  same  conclusion  was  reached  on  the 
construction  of  the  wording  of  the  statute 
without  attempting  to  establish  or  aid  the 
rule  by  referring  to  reasons  underlying  it 
This  course,  In  dealiog  with  statutes,  is  a 
sound  rule  of  construction  where  there  is  no 
ambiguity  in  language — the  applicable  max- 
ims being,  Ita  lex  scrlpta  est;  and  the  other. 
The  will  (of  the  lawmaker)  stands  In  place 


of  reason  (Stat  pro  ratlone  voluntas).  So,  is 
Beattie  Mfg.  Ck>.  t.  Gerardi,  166  Mo.  loc.  cit 
156,  65  S.  W.  1036,  it  was  held  (on  the  au- 
thority of  the  Doan-HoUy  and  Uney-Martin 
Cases)  that  where  there  are  two  counts  Join- 
ed In  a  petition,  the  petition  is  demurrable 
unless  each  count  affects  all  the  parties  to 
the  action.  In  Scott  ▼.  Taylor  et  al.,  231  Mo. 
loc.  cit.  668,  132  S.  W.  1149,  the  doctrine  of 
the  Beattie-G!erardi  Clase,  supra,  was  con- 
strued to  be  "that  the  Joinder  of  matters 
not  affecting  all  of  the  parties  is  impossible." 
In  Mann  r.  Doerr,  222  Mo.  loc.  dt  12,  121  S. 
W.  86,  the  question  was  in  Judgment  and 
the  reason  underlying  the  statutory  provision 
was  said  to  be  the  confusion  entering  through 
any  other  door  and  the  common  burdens  of 
defense  inequitably  put  upon  litigants. 

By  parity  of  reasoning,  in  the  latter  aspect 
of  the  case,  the  reasons  underlying  the  rule 
against  multifariousness  are  in  point  To  Il- 
lustrate: Under  our  Code  there  can  be  bat 
one  final  Judgment,  no  matter  how  many  is- 
sues are  framed  in  several  counts.  A  "Judg- 
ment upon  each  separate  finding  shall  await 
the  trial  of  aU  the  Issues."  R.  S.  1909,  §  1971. 
Agreeably  to  that  theory  Is  sectlou  2097,  Id. 
Kow,  when  different  causes  of  action  are  bun- 
dled in  one  iietition  in  separate  counts,  which 
do  not  affect  all  the  parties,  it  results  that 
hazards,  inconveniences,  and  other  burdou 
are  put  upon  litigants  in  the  matter  of  ap- 
peals and  steps  Incident  to  appeals,  on  points 
where  on  final  Judgment  the  shoe  pinches  one 
or  another  litigant  or  one  or  another  group 
of  litigants  which  are  unfair  and  oppressive 
Assuming  (as  Is  the  case)  there  can  be  no 
appeal  except  from  the  final  and  only  judg- 
ment on  all  counts,  why  should  parties  not 
interested  in  the  second  count  be  bound  to 
dance  attendance  or  cool  their  heels  in  court 
awaiting  the  vicissitudes  or  delays  In  final 
Judgment  on  the  second  count  over  which 
they  have  neither  concern  nor  control,  before 
they  can  take  steps  to  be  relieved  from  an  ad- 
verse finding  and  Judgment  on  the  first  count? 
If  all  the  parties  are  the  same  in  both,  this 
sharp  inconvenience  and  hazard  are  absent 
They  become  but  usual  incidents  to  the  liti- 
gation. Otherwise,  otherwise.  Peradventure, 
in  litigation  the  eye  of  the  lawmaker  has 
not  rested  exclusively  on  the  welfare  and 
convenience  of  plaintiffs.  It  has  blandly 
rested  as  well  upon  the  welfare  and  con- 
venience of  defendants.  Why  not?  Plaintifft 
go  into  court  of  choice;  defendants  are  lag- 
ged In — pulled  in  by  the  ears.  Agreeable  to 
those  views  Is  the  reasoning  of  such  cases  as 
Chaput  V.  Bock,  224  Mo.  73,  123  S.  W.  16; 
Penlston  v.  Pressed  Brick  Co.,  234  Mo.  698, 
188  S.  W.  532,  which,  not  unprofitably,  the 
curious  may  consult 

Each  and  all  the  premises  in  mind,  the 
Judgment  should  be  affirmed.  It  Is  so  order- 
ed.   All  concur;  BOND,  J.,  in  result 
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8COPFIN    ▼.    ABERNATHT    FUBNITURB 

CO,   (No.  iiiea) 

(Kansas    City    Court    of    Appeals.     Missouri, 

June  13,  1914.     Motion  to  Transfer  to 

Supreme  Court  Denied  Dec.  21, 1S14.) 

1.  Master  and  Sebvant  {§  219*)— Injubt  to 
Servant— Assumption  of  Risk. 

A  teamster  of  long  experience,  who  had 
been  working  for  defendant  continuously  for 
four  years  before  his  injury  helping  to  unload 
cars  of  heavy  and  bulky  merchandise,  Injured 
while,  with  two  experienced  fellow  servants, 
using  their  own  method  in  the  work,  by  the 
falling  of  a  steel  vault,  loaded  standing  up  with- 
out chocks  to  keep  it  from  inclining  forward, 
after  the  transverse  braces  in  front  of  the  row 
had  been  removed  and  the  danger  from  its  fall 
was  obvious,  assumed  the  risk  of  such  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  610-624;  Dec.  Dig.  i 
219.*] 

2.  Mastek  and  Skbvant  (g  125*)— Mastkb's 
LiABiLiTT— Safe  Place  to  Wobk. 

Where  a  furniture  company  was  responsi- 
ble for  the  loading  of  a  car  with  steel  vaults, 
and  knew  that  it  had  been  negligently  loaded, 
Bttch  negligence  merely  called  for  the  exercise 
of  care  commensurate  with  the  peculiar  dangers 
of  unloading,  and  its  duty  to  provide  a  reason- 
ably safe  place  for  work  required  no  more  than 
the  sending  of  experienced  and  competent  men 
to  unload  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  243-251;    Dec.  Dig.  } 

Appeal  from  Circuit  Court,  Jackson  Cotin- 
i^;    E.  E.   Forterfield,   Judge. 

Action  by  George  Scoffln  against  the  Aber- 
nathy  Furniture  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Battle  McArdle  and  Francis  I*  Barry,  both 
of  Kansas  City,  for  appellant  Martin  J. 
O'Donnell  and  Horace  Klmbrell,  both  of  Kan- 
sas City,  for  respondent 


JOHNSON,  J.  Plaintttr  SDed  to  recover 
damages  for  personal  Injuries  he  alleges  were 
caused  by  the  negligent  failure  of  defendant, 
his  master,  to  exercise  reasonable  care  to 
furnish  him  a  reasonably  safe  place  in  which 
to  work.  The  answer  Is  a  general  denial 
and  pleas  of  assumed  risk  and  contributory 
negligence.  Verdict  and  judgment  were  for 
plaintiff.  Defendant  appealed,  and  argues 
that  error  was  committed  in  the  overruling  of 
Its  demurrer  to  the  evidence.  Defendant 
is  an  extensive  dealer  in  furniture  in  Kan- 
sas City,  and  plaintiff  a  teamster  of  more 
than  20  years'  experience,  who  had  been 
working  for  defendant  continuously  for  four 
years  before  his  injury,  driving  a  team,  and, 
as  part  of  his  duties,  helping  to  unload  cars 
of  bulky  and  heavy  merchandise.  His  In- 
jury occurred  while  he  and  two  other  em- 
ployes of  defendant  were  unloading  steel 
grave  vaults  from  a  car  which  bad  been 
shipped  to  defendant  from  an  eastern  city 
and  was  standing  on  a  team  track  about  300 


feet  from  defendant's  place  of  business. 
That  morning  the  foreman  of  plaintiff  or- 
dered him  to  haul  the  grave  vaults  from  the 
car  and  told  him  that  other  workmen  would 
be  sent  over  to  help  blm  unload.  Two  were 
sent,  one,  William  Rankin,  described  as  de- 
fendant's "head  man  in  loading  and  unload- 
ing cars,"  and  the  other  a  laborer  of  experi- 
ence In  that  kind  of  work.  There  Is  no 
complaint  that  the  three  men  were  not  a 
snfiSdent  force,  nor  that  they  were  lacking  In 
exi)erlence  or  skill  In  handling  heavy  and 
bulky  freight,  but  plaintiff  claims  that  none 
of  them  had  had  experience  In  unloading  a 
car  load  of  grave  vaults,  as  this  was  the  first 
car  load  defendant  had  received.  They  had 
handled  smaller  lots  of  such  vaults,  and  were 
familiar  with  their  size,  form,  weight,  and 
the  manner  of  handling  them,  though  not 
with  the  customary  method  of  loading  them 
in  car  lota.  Each  vault  was  7  feet  long,  3 
feet  wide,  8  feet  deep,  weighed  450  pounds, 
and  was  Incased  In  a  burlap  covering  to 
protect  Its  finished  surfaces.  Its  top  or  lid 
projected  two  Inches  beyond  its  sides  and 
ends  and  when  a  vault  was  standing  on  end 
the  protecting  fiange  of  the  top  prevented  the 
vault  from  standing  perpendicularly,  and 
caused  its  top  end  to  lean  five  or  six  inches 
to  one  side  of  a  perpendicular  line.  There 
were  60  vaults  in  the  car,  half  in  (me  end 
and  half  in  the  other,  the  vaults  in  each 
division  standing  on  end  in  parallel  rows 
with  their  top  sides  facing  the  car  end  and 
their  bottoms  facing  the  middle  of  the  car 
in  which  there  was  an  open  space  between 
the  two  dlTlaions  of  the  load.  Each  row 
contained  three  vaults  placed  dose  together, 
and  transverse  braces  consisting  of  2x4  tim- 
bers had  been  placed  across  the  face  of  each 
row,  one  at  the  top  and  one  at  the  bottom, 
and  spiked  at  their  ends  to  the  sides  of  the 
car.  Each  row,  because  of  the  projecting 
flanges  of  the  vaults,  leaned  towards  the 
middle  of  the  car,  and  the  braces  were  put 
In  to  keep  its  members  in  place  and  to  pre- 
vent their  toppling  forward  during  the  trans- 
portation. The  sole  criticism  of  this  method 
of  loading  offered  In  the  evidence  of  plain- 
tiff relates  to  the  omission  of  the  loaders  to 
place  another  transverse  2x4  timber  under 
the  forward  edge  of  each  row  and  nail  it 
to  the  car  floor,  in  order  that  the  vaults 
might  stand  i)erpendlcularly  and  not  be  so 
likely  to  fall  over  on  the  unloaders,  who  nec- 
essarily would  have  to  begin  their  opera- 
tions in  the  open  space  in  the  middle  of  the 
car,  and  if  such  chocking  timbers  were  omit- 
ted would  be  compelled  to  face  and  work  up- 
on rows  of  vaults  leaning  towards  them.  In 
the  present  instance  the  loaders  had  put  In 
no  blocking  and  the  unloaders  were  com- 
pelled to  work  on  successive  rows  of  vaults 
leaning  towards  them.  They  removed  all 
of  the  load  from  the  south  end  of  the  car, 
and  were  working  on  the  second  row  In  the 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  DIk.  A  Am.  Dig.  Key-No.  Series  A  Reo'r  Indexes 


Digitized  by  CjOOQIC 


934 


171  SOUTHWBSTBBN  BEPOBTBB 


(Uo. 


nortb  end  wlien  tbe  accident  occurred.  Much 
is  said  In  the  evidence  about  the  condition 
of  the  transverse  braces,  but  as  we  view  the 
case,  the  fact  that  many  of  them  were 
found  to  have  been  broken  during  the  trans- 
portation could  have  had  no  relation  to  the 
cause  of  the  Injury^  since  It  is  conceded  the 
unloaders  had  removed  both  braces  In  front 
of  the  row  they  were  working  upon,  and 
were  engaged  in  pulling  the  middle  vault  over 
onto  a  truck,  when  one  of  the  other  vaults 
in  that  row  fell  forward  on  plaintiff  and 
Injured  him. 

Plaintiff  claims  that  the  vault  which  feU 
was  wholly  disengaged  from  its  neighbor, 
and  attributes  its  fall  to  the  jar  produced  by 
the  middle  vault  falling  over  on  tlie  truck, 
while  Ms  colaborers,  who  were  Introduced 
as  witnesses  by  defendant,  say  that  handles 
on  the  sides  of  the  two  vaults  bad  become  en- 
gaged in  a  way  that  caused  the  pulling  over 
of  the  middle  vault  to  bring  the  other  over 
with  It  Plaintiff's  version,  which  wonld  ex- 
cnse  him 'and  his  colaborers  from  the  impu- 
tation of  negligence  amounting  to  gross  care- 
lessness, and  would  attribute  the  fall  of  the 
vault  to  Its  instability  caused  by  the  lack  of 
proper  chocking.  Is  reasonable,  and  for  the 
purposes  of  the  demurrer  to  the  evidence  will 
be  accepted  as  true. 

But  with  this  concession,  must  It  be  said 
that  the  evidence  of  plaintiff,  howsoever  fa- 
vorably regarded,  accuses  defendant,  his 
master,  of  negligence  that  should  be  regarded 
as  the  proximate  cause  of  the  Injury?  What 
did  defendant  fall  to  do  that  a  reasonably 
careful  and  prudent  master  In  his  situation 
would  have  done  for  the  protection  of  his 
servants?  Plaintiff  says:  First,  that  a  pru- 
dent master,  having  proper  regard  for  his 
servants,  would  not  have  negligently  loaded 
the  car,  but  there  is  no  proof  that  defendant 
had  anything  to  do  with  that  operation,  and 
the  only  permissible  Inference  that  may  be 
drawn  from  all  the  evidence  is  that  the  car 
was  loaded  by  the  vendor  of  defendant,  and 
that  the  officers  of  defendant  had  no  knowl- 
edge, or  reason  to  believe,  that  the  loading 
had  not  been  done  in  a  reasonably  careful 
and  skillful  manner.  But  that  the  question 
of  final  consequence  in  the  merits  of  the  case 
may  not  be  confused  or  misunderstood  we 
shall  concede,  for  argument,  that  defendant 
was  responsible  fnr  the  loading  of  the  car, 
and  therefore  knew  that  it  had  been  negli- 
gently loaded.  Still  such  negligence  could  not 
be  treated  otherwise  than  as  a  remote  cause 
of  the  injury,  as  merely  furnishing  a  condi- 
tion which  called  for  the  exercise  of  care 
commensurate  with  its  peculiar  dangers. 
MuUery  v.  Telephone  Co.,  168  S.  W.  213,  de- 
cided at  this  term,  not  yet  ofBclally  reported. 
Defendant  was  not  bound  to  abandon  its 
property  and  refuse  to  unload  the  vaults 
because  they  had  been  loaded  in  a  neg- 
ligent and  dangerous  way.  It  had  a  right 
to  employ  men  to  unload  a  dangerously  load- 


ed car,  to  work  tn  a  place  made  unsafe  by 
former  negligence,  Just  as  the  owner  of  a 
n^llgently  constructed  buUdlng  would  have 
the  right  to  employ  men  to  tear  it  down. 

[1]  This  is  not  a  case  where  an  inexpe- 
rienced workman  is  sent  into  a  place  of  dan- 
ger without  notice  or  warning,  or  where  an 
experienced  workman  is  kept  In  ignorance  of 
concealed  dangers  or  risks,  but  is  a  case 
where  experienced  and  skiuful  workmen  were 
sent  by  the  master  to  work  In  a  place  where 
the  dangers  and  risks  were  obvious,  and  were 
left  free  to  adopt  and  follow  their  own  plans 
and  method  of  work.  Boberts  v.  Tel.  Co.,  166 
Mo.  370,  66  S.  W.  155;  Corby  v.  Tel.  Co., 
231  Mo.  41T,  132  S.  W.  712;  Miller  v.  TeL 
Co.,  141  Mo.  App.  462,  126  S.  W.  187;  Flee- 
man,  v.  Bag  Co.,  169  Mo.  App.  593,  141  S.  W. 
481;  Bradley  v.  Tea  Co.,  213  Mo.  loa  dt 
331,  111  S.  W.  919. 

[2]  As  soon  as  they  opened  the  car  the 
men  could,  and  did,  see  that  the  rows  were 
tilted  forward,  and  they  knew  the  cause 
thereof  and  the  consequent  risk  as  well  as 
they  would  have  known  them  had  they  been 
told  of  them  by  an  inspector  previously  sent 
to  examine  the  load  for  such  defects.  All  of 
the  Inspections  that  could  have  been  made 
would  have  revealed  nothing  beyond  the  pat- 
ent facts  that  the  rows  had  not  been  chock- 
ed, and  that  the  long,  sUm,  up-ended  and  tilt- 
ed steel  boxes  would  tip  over  if  the  men  were 
not  careful  in  handling  them.  We  do  not 
perceive  on  what  ground  it  may  be  said 
that  the  duty  devolving  upon  defendant  to 
exercise  reasonable  care  to  provide  a  rea- 
sonably safe  place  for  its  servants  required 
more,  under  such  circumstances,  than  the 
sending  of  experienced  and  competent  men  to 
unload  the  vaults.  There  was  nothing  else 
the  most  prudent  master  could  do.  A  row  of 
vaults  could  not  have  been  blocked  up  to  a 
perpendicular  position  with  the  rows  be- 
hind it  leaning  forward,  and  therefore  all 
of  the  vaults  except  those  in  the  last  rows 
would  have  had  to  be  removed  before  any 
row  could  be  blocked.  It  is  true  the  master 
cannot  delegate  to  another  the  performance 
of  his  primary  duty  towards  his  servant, 
but  defendant  was  guilty  of  no  such  attempt- 
ed evasion  of  duty.  It  has  a  right  to  employ 
servants  to  do  dangerous  work,  but  had  no 
right  to  enhance  the  natural  and  incidental 
dangers  of  such  employment  by  any  negli- 
gence of  its  own.  The  natural  risks  of  such 
employment  are  assumed  by  the  servant,  and 
in  this  case  the  assumed  risks  were  tliose 
which  were  obvious  and  became  known  to 
those  experienced  and  competent  servants  th<^ 
momenUthey  opened  the  doo^  of  the  car  and 
saw  the  manner  in  which  the  vaults  had  t>een 
placed  therein. 

It  is  Idle  to  speak  of  them  as  inexperienc- 
ed because  they  had  unloaded  no  other  car 
load  of  grave  vaults.  There  could  be  no 
difference  betw(«n  a  steel  grave  vault  stood 
on  end  and  any  other  long,  slim,  heavy  box 
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placed  In  such  itosition.  These  men  were 
fellow  Rervanta,  were  their  own  masters,  so 
far  as  the  method  to  be  followed  In  unloading 
the  vaults  was  concerned,  and  the  Injury  of 
plaintiff  clearly  was  due  to  one  of  the  risks 
of  the  employment  he  assumed.  The  court 
erred  in  not  sustaining  a  demurrer  to  the 
evidence. 
.  Reversed.    All  concur. 


BROWN  V.  CITT  OF  ST.  JOSEPH. 
(No.  10850.) 

(Kansas  City  Court  of  Appeals.    MissonrL    Nov. 

23,1914.    Rehearing  Denied 

Dec.  21,  1914.) 

1.  Appeai.  and  Ebbok  (§  1064*)— Habmmss 
Ebbob— Clebicai.  Mistakb. 

Where  the  petition  alleged  and  the  evidence 
showed  that  the  plaintiff  was  injured  on  a  cross- 
walk on  the  north  aide  of  the  street  which  ran 
east  and  west,  error  in  an  instruction,  stating 
that  it  was  on  the  west  side  of  that  street,  was 
merely  clerical,  and  does  not  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error,  Cent.  Dig.  {§  4219,  4221-4224 ;  Dec.  Dig. 
8  1064.*] 

2.  Tbiai,  (5  252*)— Requested  Instbuctions— 
Applicabilitt  to  Evidence — Contbibdto- 

BT  NEOLIOENCE. 

Where  plaintiff's  evidence  as  to  a  fall  on  a 
sidewalk  did  not  support  an  inference  of  con- 
tributory negligence,  and  the  city  offered  no  evi- 
dence on  that  issue,  a  requested  instruction  on 
contributory  negligence  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  C^nt 
Dig.  §i  505,  590-612;  Dec.  Dig.  i  252.*] 

3.  Evidence  {§  558*)  —  Bxpebt  Witnebb  — 
Cbobs-Examination— Scope. 

In  an  action  for  injuries  to  plaintiff's  knee, 
a  question,  asked  on  cross-examination  of  de- 
fendant's expert,  whether  the  injury  would  like- 
ly subject  the  plaintiff  to  rheumatism,  was  not 
objectionable  as  an  attempt  to  show  that  plain- 
tiff had  suffered  rheumatism,  which  was  not 
claimed  by  the  petition. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  2377.  2379;   Dec  Dig.  S  558.*] 

4.  Appeal  and  Ebbob  (§  237*)— Pbesentino 
Questions  in  Loweb  Coubt— Ibbelevant 
Testimony— Motion  to  Stribx. 

Where  plaintiff,  in  response  to  a  proper 
question,  stated  that  she  did  not  go  to  a  hospital 
because  of  the  injury  of  which  she  complained, 
but  went  to  have  a  tumor  removed,  and  then  vol- 
untarily added  that  the  injury  made  it  necessary 
to  remove  the  tumor  sooner,  that  statement  does 
not  require  a  reversal  where  there  was  no  ob- 
jection thereto  and  no  request  to  strike  it  from 
the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1302% ;   Dec.  Dig.  §  237.*] 

5.  municipai,  cobpobations  (f  818*)— tobts 
— Depeohvb  Sidewalk— Admibsibilitt  of 
evidemok. 

In  an  action  for  personal  injuries  caused 
by  a  defective  sidewalk,  a  contract  for  the  grad- 
ing of  the  street,  which  required  the  contractor 
to-replace  tiie  walk  in  good  order,  is  not  admissi- 
ble to  show  that  the  'contractor  should  have 
been  made  a  party  under  Rev.  St.  1909,  §  8862, 
where  the  grading  had  been  finished  several 
months  before  the  accident  and  there  was  no  evi- 


dence that  the  defect  in  the  walk  was  due  to  the 
contractor's  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |g  1726-1738;  Dec. 
Dig.  §  818.*] 

B.  Damages  (5   132*)— Exoesbive  Damaoes— 

INJUBT  to  K.NEE. 

An  award  of  $1,500  damages  for  injuries  to 
a  woman's  knee,  which  caused  great  pain  and 
stiffness  in  the  point,  and  would  result  in  a  per- 
manent weakness  and  perhaps  permanent  stiff- 
ness, is  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-385,  396;  Dec.  Dig.  1 132.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;  Wm.  D.  Rusk,  Judge. 

Action  by  Eva  L.  Brown  against  the  City 
of  St  Joseph.  Judgment  for  the  plaintiff, 
andi  defendant  appeals.     Aflarmed. 

Frank  B.  Fulkerson,  L.  E.  Thompson,  and 
Herman  Hess,  all  of  St  Joseph,  for  appel- 
lant. John  S.  Boyer,  of  St.  Joseph,  and 
Charles  O.  Crow,  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  Suit  for  personal  injurlefl 
alleged  to  have  been  sustained  by  a  fall 
caused  by  a  defective  crosswaUc  In  one  of 
the  public  streets  of  appellant  city.  Re- 
spondent was  returning  borne  from  church 
between  9:30  and  10  o'clock  In  the  evening 
of  March  27,  1913.  It  was  dark,  and  the 
street  was  not  Illuminated.  Having  alighted 
from  a  street  car  at  the  intersection  of 
Thirty-Third  and  Seneca  streets,  respondent 
started  west  on  the  crosswalk  over  Thirty- 
Third  street  and  on  the  north  side -of  Seneca. 
This  crosswalk  was  made  of  large  boards 
laid  lengthwise  of  the  crossing  and  nailed 
to  stringers  thereunder.  One  of  these  boards 
had  warped,  and  the  nails  In  the  east  end  of 
the  board  had  pulled  out  of  the  stringer,  al- 
lowing the  board  to  cup  up  and  raise  the 
end  of  the  board  some  six  inches  or  more 
above  the  level  of  the  walk,  with  the  nails 
still  remaining  in  the  board  and  turned  out- 
ward toward  the  east  It  had  remained  in 
this  condition  for  a  month  or  six  weeks 
prior  to  the  night  in  question.  Respondent's 
toe  or  foot  caught  under  the  upturned  end 
of  this  board,  and  she  was  thrown  heavily 
to  the  ground  injuring  her  left  leg  and  knee. 
Appellant  ofCered  no  evidence  to  dispute  the 
facts  concerning  the  location  of  the  cross- 
walk or  the  defect  therein  or  respondent's 
fall  thereon  as  a  result  thereof,  nor  any  dis- 
puting the  manner  in  which  it  occurred,  or 
that  an  injury  was  in  fact  recdved. 

The  first  complaint  of  error  Is  that  the 
petition  did  not  count  upon  negligence  of 
defendant  in  maintaining  the  crosswalk  in  n 
dangerous  and  unsafe  condition.  But  a 
reading  of  the  entire  petition,  without  con- 
fining one's  self  to  a  preliminary  paragraph 
thereof,  will  disclose  that  this  contention  Is 
without  merit 

[1]  Point  is  also  made  that  respondent's 
instruction  No.  1,  which  submitted  the  case. 
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referred  to  the  place  of  the  acddent  as  the 
crosswalk  "at  the  Intersection  of  Thirty- 
Third  and  Seneca  streets  In  said  city  aM  on 
the  west  side  of  Seneca  street  in  Thirty- 
Third  street"  when  the  petition  alleged,  and 
the  evidence  showed,  that  it  was  on  the 
north  side  of  Seneca  street  There  was  but 
one  crosswalk  shown  In  evidence,  and  that 
was  the  one  where  the  fall  occurred.  Thirty- 
Third  street  runs  north  and  south,  Inter- 
secting Seneca,  which  runs  east  and  west 
Therefore  there  could  be  no  west  side  of 
Seneca  street.  Hence  the  error  in  the  in- 
struction in  referring  to  the  crosswalk  as  be- 
ing on  the  west  side  instead  of  the  north 
side  of  Seneca  street  was  merely  clerical, 
and  could  deceive  or  mislead  no  one.  The 
context  showed  that  the  place  referred  to 
was  the  crosswalk  located  as  specified  In  the 
petition  and  evidence.  Such  an  error  is  no 
ground  for  reversal,  Drlmmel  v.  Kansas 
Caty,  168  S.  W.  280, 

[2]  Appellant  next  says  the  court  erred  in 
refudng  its  Instruction  on  contributory  neg- 
ligence. This  instruction,  however,  was 
properly  refused  since  there  was  no  evidence 
whatever  tending  to  show  contributory  neg- 
ligence. Appellant  offered  no  evidence  con- 
cerning the  liappening  of  the  tBli,  and  no 
proof  nor  Inference  of  contributory  negli- 
gence appeared  in  respondent's  evidence. 

[3]  On  the  cross-examination  of  defend- 
ant's medical  expert,  respondent's  coun- 
sel was  trying  to  get  the  expert  to  ad- 
mit that  the  injured  knee  was  likely  to  re- 
main In  a  weakened  state,  and  hence  consti- 
tute a  permanent  injury.  In  the  course  of 
this  cross-examination  the  question  was  ask- 
ed whether  or  not  such  an  injury  would  like- 
ly subject  the  person  to  rheumatism.  Ap- 
pellant objected,  and  now  claims  this  was 
error  because  the  petition  did  not  allege 
rheumatism.  But  the  question  was  not  1ft 
reference  to  rheumatism  suffered  by  re- 
spondent. No  attempt  was  being  made  to 
show  that  she  had  sufFered  rheumatism,  and 
that  It  was  caused  by  the  injury.  If  such 
hnd  been  the  attempt,  then  possibly  the  case 
of  Peterie  v.  Railroad,  177  Mo.  App.  359,  164 
S.  W.  254,  cited  by  appellant,  might  apply. 
But  the  question  objected  to  was  to  show  the 
condition  such  an  Injury  would  reasonably 
and  probably  leave  a  person  In,  whether  or 
not  the  knee  Joint  would  always  remain 
weakened  and  predispose  one  to  attacks  of 
rheumatism.  There  was  no  reversible  error 
in  the  attempt  to  do  that. 

[4]  It  is  urged  that  the  case  should  be  re- 
versed and  remanded  because  the  plaintiff, 
in  the  course  of  her  direct  examination,  made 
a  statement  to  the  effect  that  the  fall  hasten- 
ed the  performance  of  an  operation  for  a 
tumor  which  she  had.  Appellant  says  it  was 
not  proper  for  respondent,  not  being  a  med- 
ical expert,  to  testify  as  to  such  effect  re- 
sulting from  her  fall.  But  the  inquiry  being 
made  of  her  by  her  attorney  was  not  to  show 


that  she  had  been  compelled  to  go  to  the 
hospital  as  a  result  of  the  fall,  but  that  her 
going  there  was  not  on  account  of  any  trouble 
to  her  knee.  She  answered  that  she  did  not 
go  to  the  hospital  On  account  of  her  kuee^ 
but  that  she  went  to  the  bosi^tal  before  the 
accident  to  be  operated  on  for  appendicitis, 
and,  after  the  accident  wait  a  second  time 
to  have  some  adhesions  removed  which  bad 
formed  as  a  result  of  the  operation.  This 
was  in  answer  to  her  attorney's  question, 
which  was  to  show  that  it  was  not  on  account 
of  anything  wrong  with  the  luiee  that  she 
was  In  the  hospital.  This  was  perfectly 
proper,  and  her  answer  thus  far  was  com- 
petent She  then  stated  that  when  she  had 
the  adhesions  brok«i  up  on  her  second  visit 
to  the  hospital  she  also  bad  a  tumor  removed 
and  volunteered  the  additional  statement 
that  the  jar  she  got  from  the  fall  "wrenched 
me  so  that  it  was  necessary  to  remove  it 
sooner."  Perhaps  this  last  statement  should 
not  have  been  made,  but  it  was  not  in  re- 
sponse to  any  question  asked  her,  and.  if 
appellant  did  not  want  it  to  remain  in  the 
record,  objection  thereto  should  have  been 
entered  and  a  request  made  to  strike  it  from 
the  record.  But  nothing  of  this  Idnd  waa 
done. 

[S]  Appellant  claimed  that  a  grading  con- 
tractor had  taken  up  the  crosswalk  in  grad- 
ing the  street  under  a  contract  with  the  city 
by  which  it  was  made  his  duty  to  carefully 
replace  the  walk  in  as  good  condition  as 
before,  and  that  the  defect  in  the  crosswalk 
was  caused  by  his  negligence.  If  this  was 
true,  he  should  have  been  a  party  to  the  suit 
under  section  8862,  B.  S.  Mo.  1909.  Appel- 
lant claims  error  on  the  part  of  the  trial 
court  tn  excluding  the  contract  between  the 
city  and  the  contractor.  But  the  evidence 
showed  that  the  grading  had  t>een  finished 
several  months  before  the  accident,  and  that 
the  defective  condition  arose  only  about  a 
month  or  six  weeks  prior  thereto.  There  was 
no  evidence  showing  or  tending  to  show  that 
the  act  of  the  contractor  caused  the  defect 
Hence  the  court  did  not  err  in  excluding  the 
contract 

[6]  Lastly,  It  Is  urged  that  the  verdict 
is  excessive  It  does  not  appear  thus  so 
clearly  as  to  justify  us  in  reducing  it  The 
physician  who  was  called  to  treat  respond- 
ent's knee  testified  that  the  leg  was  lacerated, 
the  skin  broken  and  discolored,  and  the  knee 
badly  swollen ;  there  was  great  pain,  and  in- 
flammation of  the  synovial  membrane  or  cov- 
ering of  the  Joint  and  the  knee  became  stiff. 
This,  In  the  opinion  of  the  doctor,  would  like- 
ly disappear  In  time  if  proper  treatment  and 
manipulation  were  given  it  with  care  and 
regularity,  which  process  would  be  attended 
with  pain.  However,  he  would  not  say  with 
certainty  that  the  Joidt  would  lose  its  stiff- 
ness, only  time  could  tell  about  that;  some- 
times such  an  Injury  resulted  in  a  permanent 
stiffness,  but  he  thought  that  with  care  and 
proper  attention  she  would  have  a  serviceable 
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knee,  though  not  bo  good  as  before.  At  the 
time  ot  the  trial  the  leg  was  partially  flexed 
so  that  only  the  toes  touched  the  ground, 
the  heel  did  not  touch,  and  any  attempt  to 
straighten  the  leg  caused  great  pain.  Ap- 
pellant's expert  gave  It  as  his  opinion  that 
the  knee  would  recover,  but  admitted  on 
cross-examination  that  Uie  joint  would  be 
permanently  weakened.  Under  such  testi- 
mony we  are  not  justified  In  reducing  a  ver- 
dict for  n,SOO. 

Judgment  afiSrmed.     All   cozkcqr. 


HICKS  V.  HAMMOND  PACKING  CO. 
(No.  11252.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  23,  1914.    Bebearing  Denied 

Dec  21,  1914.) 

1.  Master  and  Sebvant    (i  125*)— Obuoa- 
TiON  OF  Masteb— Reasonablt  Safs  Place 

TO  WOBK. 

An  employer  is  entitled  to  a  reasonable 
time  and  opportunity  to  discover  and  repair  a 
defect  in  Uie  place  of  work  arising  during  the 
progress  of  the  work,  and  where  a  defect  in  a 
step  in  a  stairway,  causing  injury  to  an  em- 
ploy€,  did  not  exist  prior  to  the  day  of  the  ac- 
cident, the  employer  was  not  negligent  in  fail- 
ing to  exercise  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tl  243-251;  Dec.  Dig.  { 
125.*] 

2.  APPEAt   AND   Ebbob   (8   927*)— Pbkstjmp- 

TIONft— RnUBAI,  TO  DiBBCT  VkBDICT. 

In  reviewing  the  refusal  to  direct  a  verdict 
for  defendant,  the  evidence  must  be  considered 
in  the  light  most  favorable  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2912,  2917,  8748,  3768. 
4024;  Dec.  Dig.  1927.*] 

8.  Mastxb  AWb  Sebvant  ((|  286,  289*)- In*- 
jtibt  to  Servant— Neqlioknck—Contbibu- 
TOBY  Neolioencb— Question  fob  Juby. 
In  an  action  for  injuries  to  an  employ^  by 
A  defective  step  in  a  stairway,  the  questions  of 
the  employer's  negligence  in  failing  to  discover 
and  repair  the  detect,  and  of  the  employe's  con- 
tributory negligence,  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1(»6-1042,  1044,  1046-1050, 
1089,  1090,  1092-1132;  Dec.  Dig.  f|  286,  289.*] 

4.  Dauaoks  (1 160*)- Pebsonal  Injury— Re- 

COVEBY    FOB    UNFAIO    MXDICAI.    EXPENSES— 
PliEADINOS. 

A  recovery  for  unpaid  medical  expenses,  in- 
curred by  one  suing  for  a  personal  injury,  is 
not  allowed  under  an  allegation  and  prayer  for 
no  other  expenses  than  those  incurred  and  paid. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  439,  445,  448;   Dec.  Dig.  |  160.*] 

6.  Damages  (J  160*)— Personal  Injury— Rk- 

COVEBT    FOB    UNPAID    MeDIOAI,    EXPENSES— 

PI.EADING8. 

A  petition  in  an  action  for  personal  in- 
juries, which  alleges  that  plaintiff  has  and  will 
in  the  future,  be  compelled  to  expend  large  sums 
of  money,  and  contract  large  indebtedness  for 
medicine  and  medical  attention  and  nursing,  sus- 
tains a  recovery  for  unpaid  medical  expenses  in- 
curred. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Jg  439,  445,  448;   Dec.  Dig.  f  160.*] 


6.  Damaoes  (S  181*)-^PiBS0irAi.  Injttbies— 

Excessive  Dahaoes. 

Where  one  received  a  severe  injury  to  the 
sciatic  nerve,  causing  continued  severe  suffering 
and  physical  incapacity,  traumatic  rheumatisnij 
and  considerable  expense,  a  verdict  for  $1,376 . 
was  not  excessive,  though  there  was  evidence 
that  he  would  completely  recover. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  367-367,  370;  Dec.  Dig.  I  131.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;    Chas.  H.  Mayer,  Judge. 

Action  by  William  Henry  Hicks  against 
the  Hammond   Packing  Company.     From  a 

^ judgment   for  plaintiff,   defendant   appeals. 
Affirmed. 

Samuel  I.  Motter  and  O.  B.  Shultz,  both 
of  St.  Joseph,  for  appellant  Mytton  He  Park- 
inson, of  St  Joseph,  for  respondent 

JOHNSON,  J.  While  employed  as  a  car^ 
penter  in  the  meat  packing  establishment 
of  defendant  in  St  Joseph  plaintiff  "sus- 
tained personal  injuries,  which  he  alleges 
were  caused  by  negligence  of  defendant 
The  answer  is  a  general  denial  and  a  plea  of 
contributory  negligence.  A  trial  in  the  cir- 
cuit court  resulted  in  a  verdict  and  judg- 
ment for  plaintUt  In  the  sum  of  $1,375. 
Defendant  appealed. 

[1]  The  injury  occurred  April  20,  1913,  on 
a  stairway  connecting  the  fifth  and  sixth 
floors  of  one  of  the  buildings.  Plaintiff  and 
a  fellow  workman  had  used  the  stairway  that 
morning  in  going  to  the  sixth  floor,  where 
they  had  some  work  to  do,  and  were  return- 
Ing  down  the  stairs,  the  steps  of  which  were 
made  of  planks,  when  a  defect  in  one  of  the 
steps  caused  plaintiff  to  lose  his  footing  and 
to  Bit  down  so  violently  on  the  broken  st^ 
that  he  injured  the  sciatic  nerve  in  his  left 
hip.  The  fact  Is  not  disputed  that  the  tread 
plank  of  the  step  was  in  a  defective  con- 
dition at  the  time  of  the  alleged  injury,  and 
that  plaintiff,  who  followed  his  companion  In 
descending  the  stairs,  slipped  on  account  of 
the  defect,  which  consisted  of  a  longitudinal 
split  alMig  the  middle  of  the  plank  and  a 
transverse  break  across  the  center  of  the 
forward  half,  which  made  that  part  of  the 
tread  insecnre.  In  their  argument  on  the 
demurrer  to  the  evidence,  which  they  urge 
should  have  been  given,  counsel  for  defend- 
ant insist  that  the  evidence  of  plaintiff,  as 
well  as  that  of  defendant,  shows  that  the 
defect  in  the  step  was  caused  that  morning 
after  plaintiff  had  ascended  to  the  sixth 
floor,  and  was  the  result  of  the  accidental 
dropping  of  a  heavy  pipe  which  was  being 
carried  up  or  down  the  stairs.  Such  is  the 
substance  of  the  testimony  of  defendant's 
witnesses,  and  it  is  contended  that  plaintiff's 
own  testimony  conclusively  shows  that  the 
defect  was  not  In  existence  when  he  went 
to  work  that  morning.  The  fact  Is  Important 
in  its  bearing  on  the  issue  of  whether  or 
not  defendant,  as  master,  exercised  reason- 
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able  care  to  provide  1Gb  servant  a  reasonably 
safe  place  In  wbicb  to  work,  and  the  court 
properly  instructed  the  Jury  to  find  for  de- 
fendant if  "the  defective  condition  complain- 
.  ed  of  did  not  exist  prior  to  tbe  day  plain- 
tiff was  injured."  Tbls  was  an  application 
of  tbe  rule  that  a  master  is  entitled  to  a 
reasonable  time  and  opportunity  to  discover 
and  repair  a  defect  in  the  place  of  work 
which  arises  during  the  progress  of  Ihe 
worii  and  an  expression  of  the  conclusion  as 
one  of  law  that  the  brief  period  which 
elapsed  between  the  ascent  and  descent  of 
the  stairway  by  plaintiff  on  that  day  wouli 
not  permit  constructive  notice  of  a  defect 
created  during  that  period.  Consequently  In 
finding  for  plaintiff  the  Jury,  thus  Instructed, 
must  have  believed  from  the  evidence  that 
the  defect  had  been  in  existence  before  that 
day,  and  that  in  the  exercise  of  reasonable 
care  defendant  should  have  discovered  and 
repaired  it.  A  careful  examination  of  all 
the  evidence  has  led  us  to  the  conclusion  that 
this  finding  has  substantial  support,  and 
therefore  that  the  court  did  not  err  in  re- 
fusing to  give  the  Jury  a  peremptory  instruc- 
tion to  find  for  defendant 

[2,  3]  Plaintiff  states  that  the  light  was  so 
poor  that  the  steps  could  be  seen  only  in  dim 
and  vague  outline,  and  that  in  the  ascent  he 
did  not  observe  the  defect  and  had  no  knowl- 
edge of  its  presence.  The  fact  that  the  step 
did  not  give  way  at  that  time,  but  on  bis  de- 
scent may  be  reasonably  accounted  for.  In 
going  up  he  doubtless  stepped  on  the  rear 
half  of  the  tread,  which  was  In  sound  con- 
dition, while  In  coming  down  he  must  have 
stepped  on  the  defective  and  weakened  front 
half  which,  as  stated,  had  a  transverse 
break,  which  made  it  unsafe  and  insecure. 

Another  witness  introduced  by  plaintiff 
testified  that  the  defect  had  existed  for  17 
or  18  days.  The  facts  and  circumstances 
related  by  plaintiff  are  in  harmony  with 
that  testimony,  and  the  Jury  were  entitled 
to  draw  the  inference  that  the  defect  had 
been  there  more  than  two  weeks,  and  that, 
owing  to  tbe  darkness,  plaintiff,  while  pro- 
ceeding with  reasonable  care,  failed  to  dis- 
cover it  in  his  ascent  of  the  stairway.  In 
passing  on  the  demurrer  we  must  view  th« 
evidence  in  the  light  most  favorable  to  th« 
pleaded  cause,  and  in  so  doing  we  find  the 
questions  of  defendant's  negligence  and  oi 
plaintiff's  contributory  negligence  involve 
issues  of  fact  which  the  triers  of  fact  alone 
were  authorized  to  determine.  The  court  did 
not  err  in  refusing  to  direct  a  verdict  for 
defendant. 

[4,  t]  Tbe  point  made  by  defendant  that 
error  was  committed  in  allowing  plaintiff  to 
recover  damages  for  medical  expenses  which 
he  had  Incurred  on  account  of  his  injuries, 
but  had  not  paid,  rests  upon  a  too  strained 
construction  of  the  petition,  which  alleges 
that  plaintiff  "has  and  will  in  tbe  future  be 


compelled  to  expend  large  sums  of  money 
and  contract  large  Indebtedness  for  medi- 
cine, medical  attention,  and  nursing.".  Such 
expenses  are  a  special  damage  which,  if 
plaintiff  would  recover,  must  be  t^iecially 
pleaded,  and  the  rule  In  this  state  is  that 
a  recovery  cannot  be  allowed  for  unpaid 
medical  expenses  Incurred  by  the  plalntiflC  un- 
der an  allegation  and  prayer  for  no  other  ex- 
penses than  those  be  has  incurred  and  paid. 
Muth  V.  Railway,  87  Mo.  App.  422;  Stanley 
v.  RaUway,  112  Mo.  App.  601,  87  S.  W.  112 : 
Nelson  v.  Railway,  113  Mo.  App.  659,  88  S. 
W.  781. 

The  rule  is  very  technical,  and  should  not 
be  aided  In  Its  scope  by  a  strict  and  iUlheral 
analysis  of  the  pleaded  charge.  The  lan- 
guage of  the  petition  before  us  Is  not  as 
clear  as  it  might  be,  but  we  think  the  Infor- 
mation is  sufficiently  imparted  to  defendant 
that  plaintiff  was  seeking  recovery,  not  only 
of  the  medical  expenses  he  had  paid,  but 
also  those  he  had  incurred  and  had  not  paid. 

[6]  We  find  no  merit  In  the  point  ot  an 
excessive  verdict.  There  is  evidence  tending 
to  show  a  very  severe  In^ry  to  the  important 
sciatic  nerve,  which  resulted  in  continued 
severe  suffering  and  physical  incapacity  and 
C(msiderable  expense.  Neuritis  or  traumatic 
rheumatism  supervened;  and,  while  the 
weight  of  the  expert  evidence  points  to  a 
complete  recovery  as  the  eventual  outcome, 
the  consequences  already  suffered  have  been 
of  such  a  character  that  we  canfiot  say  the 
Jury  exceeded  its  latitude  in  the  damages  as- 
sessed. 

There  is  no  prejudicial  error  In  tbe  rec- 
ord, and  the  Judgment  is  affirmed.  All  con- 
cur. 


TILLMAN  V.  BUNGENSTOCK.    (No.  11232.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  21,  1914.) 

1.  CbOPS    ({  6*)— BPFECT  of  CONVETAIfCS   OF 

Land. 

A  deed  without  reservation  conveys  the 
vendor's  entire  interest  in  the  lands,  inclodim; 
his  interest  in  the  crops  to  be  raised  by  a  tenant. 

[Ed.  Note.— For  other  cases,  see  Crops.  Cent 
Dig.  (I  2,  3;  Dec.  Dig.  f  5.*] 

2.  Pbihcipai.  and  Aoent  (J  186*)—- Liabujtt 
OF  Agent. 

Where  defendant,  who  was  a  snbagent  fur 
the  collection  of  crop  rent,  paid  over  the  pro- 
ceeds to  his  immediate  principal,  although  he 
knew  that  he  had  sold  the  land,  he  is  liable  to 
the  new  owner  therefor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  S(  447-^50,  476-491;  Dec 
Dig.  i  136.*] 

Appeal  from  Circuit  Court,  Atchison  Comt- 
ty;  William  C.  Ellison,  Judge. 

Action  by  Joel  W.  Tillman  against  L.  W. 
Bungenstock.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 
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Hnnt,  Bailey  &  Hont,  at  Rockport,  for  ap- 
pellant James  F.  Gore,  of  Rodtport,  for 
respondent 

ELLISON,  P.  jr.  Plainturs  action  la  for 
money  claimed  to  belong  to  him  as  the  pro- 
ceeds of  sale  of  rent  com.  He  recovered 
Jndgment  In  the  trial  conrt 

One  Robinson,  a  nonresident,  owned  some 
farm  land  In  Atchison  county  and,  through 
his  agent  Cockbum,  rented  It  to  one  Morrow 
for  one-third  of  the  crop.  Cockbum  himself 
did  not  live  In  Atchison  county,  his  residence 
being  In  St  Joseph,  Mo.,  and  he  engaged  the 
defendant  to  keep  an  oversight  of  the  leased 
premises  and  to  sell  the  rent  crop  when  it 
matured.  In  the  month  of  August,  during 
the  tenancy  of  Morrow  and  while  the  crop 
(com)  was  yet  not  matured,  Robinson  sold  the 
premises  to  Leldigb,  and  he.  In  the  same 
month,  sold  them  to  plaintiff.  These  deeds 
were  recorded,  and  Morrow  and  this  defend- 
ant otherwise  knew  of  the  sale.  Morrow 
gathered  the  rent  com  and,  under  defendant's 
direction,  delivered  it  to  a  grain  buyer,  who 
gave  to  defendant  a  check  for  the  price,  $114.- 
S»4,  and  the  latter  Indorsed  and  sent  the  check 
to  CkKskbura  at  St  Joseph.  Plaintiff  claimed 
to  be  oititled  to  the  rent  and  both  the  tenant 
Morrow  and  the  defendant  knew  it,  so  that 
the  fact  is  that  defendant  paid  the  money  (In- 
dorsed the  check)  over  to  Cockbum  knowing 
it  was  claimed  by  plaintiff,  who  had  become 
owner  of  the  land.  We  have  omitted  some 
unnecessary  detail  of  statement,  believing  the 
foregoing  will  be  sufficient  for  the  applica- 
tion of  the  law  which  governs  the  case. 

[1]  When  plaintiff  bought  the  land  and  re- 
ceived a  deed  thereto  without  reservation,  he 
became  the  owner  of  that  part  of  the  grow- 
ing crop  due  to  his  vendor  as  rent  A  deed 
without  reserve  conveys  the  vendor's  inter- 
est in  the  land,  and  this  will  include  his  in- 
terest In  the  crop.  Stevenson  v.  Hancock,  72 
Mo.  612;  Reed  v.  Swan,  1S3  Mo.  100,  34  S.  W. 
483:  Hayden  v.  Burkemper,  101  Mo.  644,  14 
S.  W.  767,  20  Am.  St  Rep.  643;  Salmon  v. 
Fewell,  17  Mo.  App.  118:  Yogt  v.  Cunnlng- 
bam,  60  Mo.  App.  136 ;  Fischer  v.  Johnson,  51 
Mo.  App.  157;  Watson  v.  Menteer,  59  Mo. 
App.  387.  By  act  of  the  Legislature  (Laws 
1883,  p.  210,  now  sectton  2841,  R.  S.  1909),  the 
statute  was  so  amended  as  to  protect  the  in- 
terest of  the  tenant  in  the  crop  sown  after  the 
mortgage  (Walton  v.  Fudge,  63  Mo.  App.  52). 
But  this  did  not  affect  the  interest  of  the 
landlord  owner  of  the  land,  and  undoubtedly 
this  plaintiff  in  purchasing  the  land  acquir- 
ed the  Interest  of  Robinson,  the  vendor  land- 
lord in  the  crop. 

[2]  But  this  leaves  the  question  whether  an 
agent  who  collects  for,  and  pays,  money  to  a 
principal  and  before  paying  it  over  to  him  is 
notified  by  one  having  a  paramount  title  is 
liable  to  the  latter.  In  this  state  the  relation 
between  a  principal  and  his  agent  is  held  to 


estop  the  latter  from  denying  an  accounting 
to  the  principal  in  an  action  betweoi  them. 
Wltman  v.  Felton,  28  Mo.  601.  But  where  a 
third  party  has  paramount  title  to  the  mon- 
ey in  the  hands  of  the  agent,  and  notifies  the 
latter  of  bis  claim,  If  the  agent  nevertheless 
pays  the  principal,  he  is  liable  to  the  true 
owner.  Moss  Merc.  Co.  v.  Bank,  47  Or.  361, 
82  Paa  8,  2  L.  R.  A.  (N.  S.)  657,  8  Ann.  Cas. 
569.  This  rule  is  said  to  be  sustained  by  the 
great  weight  of  authority.  Case  note,  2  L. 
R.  A.  (N.  S.)  657;  Sims  v.  Brown,  6  Thomp. 
&  0.  (N.  Y.)  6,  affirmed  64  N.  Y.  660.  In  the 
last  case  it  is  said: 

"The  general  rule,  doubtless,  is  tbat  an  agent 
cannot  dispute  tbe  title  of  hia  principal  to  prop- 
erty intrusted  to  him  by  tbe  latter.  But  that 
Srinciple  does  not  apply  to' a  case  where  a  claim 
I  made  by  a  third  person  to  the  property.  In 
such  case  the  agent  must  interplead  the  prin- 
cipal and  claimant  if  he  can,  or  he  must  de- 
mand indemnity,  and  deliver  to  the  party  who 
indemnifies  him.  He  is  not  compelled  to  yield' 
to  tbe  claim  of  the  principal  without  an  effort 
to  protect  himself  against  the  claims  of  third 
persons.  And  if  he  has  delivered  the  property 
to  his  principal  without  notice  of  the  claims  of 
others  thereto,  he  is  protected  against  such 
claims  to  the  extent  of  the  delivery.^' 

It  is  said  in  27  Cyc.  869,  B,  that: 
"An  action  for  money  had  and  received  may 
be  sustained  against  an  agent  who  has  received 
money  to  which  the  principal  has  no  right,  if 
the  agent  has  had  notice  not  to  pay  it  over." 

See,  also,  1  Mechem  on  Agency,  {  1457,  and 
2  Clark  &  Skyles  on  Agency,  J  600.  The  state- 
ment is  made,  in  many  of  the  authorities  on 
the  subject,  that  an  agent,  finding  himself  in 
the  predicament  of  a  claimant  contending 
with  his  principal,  may,  in  some  instances, 
ask  an  interpleader,  or.  If  not  that  he  be  in- 
demnified. We  are  not  unmindful  of  the  fact 
ithat  in  defendant  paying  the  money  to  Cock- 
burn  he  was  acting  in  the  capacity  of  a  sub- 
agent  iMying  to  the  principal  agent  But  that 
cannot  prevent  application  of  the  law  we 
have  just  stated.  His  liability  arose,  not  for 
paying  tbe  money  to  a  person  to  whom  it  did 
not  belong;  but,  properly  speaking,  the  wrong 
be  committed  and  the  liability  he  incurred 
was  in  refusing  to  pay  to  plaintiff,  the  true 
owner. 

Tbe  Judgment  is  affirmed.    All  concur. 


ELLIOTT  et  al.  v.  THOMAS  et  al. 
(No.  11253.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  21,  1914.) 

1.  AccoBD  AHD  Satisfaction  (|  11*)— Pabt 
Payment  —  Order    Recitino    Full    Pat- 

MENT. 

Where  a  creditor  received  an  order  for  an 
amount  leas  than  that  claimed  by  him,  which 
stated  that  it  was  in  full  payment  of  the  bal- 
ance due,  but  he  could  not  read  it  at  that  time, 
and  nothing  was  said  to  him  about  its  being 
any  different  from  other  orders  which  he  had 
accepted,  the  acceptance  thereof  did  not  amount 
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to  an  accord  and  satisfaction  which  barred  his 
right  to  recover  on  the  original  debt 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |S  75-82;   Dec.  Dig.  } 
ll.*l 
2.  AccoBD  AND  Satisfaction  (J  17*)— Nkces- 

siTY  OF  Execution — Payment  of  Obder. 
The  acceptance  of  an  order  reciting  that  it 
is  given  in  full  payment  of  the  balance  due  does 
not  bar  an  action  on  the  original  debt,  where 
the  creditor  received  only  part  of  the  amount 
called  for  by  the  order,  since  an  accord  and  sat- 
isfaction must  be  completed  in  order  to  be  bind- 
ing. 

(Ed.  Note. — ^For  other  cases,  see  Accord  and 
Satisfaction,  Gent  Dig.  {  123;  Dec.  Dig.  1 17.*] 

Appeal  from  Circuit  Court,  Budianan  Gonn- 
ty;    Chaa  H.  Mayer,  Judge. 

Action  by  O.  W.  Elliott  and  another  against 
A.  A.  Thomas  and  others.  Judgment  for  the 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded  for  new  trlaL 

•  Sterling  P.  Reynolds,  of  St.  Joseph,  for 
appellants.  W.  N.  Linn  and  ;fohn  B.  Heffley, 
both  of  St  Joseph,  for  respondents. 

TRIMBLE,  J.  This  suit  was  instituted 
by  appellants,  &.  W.  Elliott  and  Charles 
Davis,  to  enforce  a  mechanic's  lien  for  $84.37, 
the  balance  alleged  by  them  to  be  'due  on  an 
account  for  labor  performed  In  building  a 
small  house  for  respondent  A.  A.  Thomas. 
Under  the  original  contract,  which  was  oral, 
they  were  to  build  a  five-room  house  for  $125 
and  do  some  painting  for  $35,  making  $160 
in  all.  After  the  work  began,  appellants 
claim  that  Thomas  appeared  at  the  place 
where  the  house  was  being  erected  and  gave 
them  the  plan  of  the  house  to  be  built  Ac- 
cording to  appellant's  testimony,  this  includ- 
ed more  than  the  house  contemplated  in  the 
contract,  and  Thomas  was  so  told,  whereupon 
he  agreed  they  should  do  the  extra  work  and 
he  would  pay  for  same.  Thomas  had  borrow- 
ed some  money  to  pay  for  the  house,  and  this 
was  held  by  the  firm  of  ShuU  &  Chlpps,  who 
paid  It  out  to  appellants  as  the  work  pro- 
gressed on  orders  signed  by  Thomas.  Appel- 
lants' testimony  tends  to  show  that  when  the 
house  was  completed  Thomas  expressed  him- 
self as  satisfied  therewith;  that,  in  addition 
to  the  work  called  for  In  the  original  contract, 
they  did  $56.50  worth  of  extra  work,  making 
their  account  aggregate  the  sum  of  $216.50; 
that  in  various  orders  given  by  Thomas  on 
Shull  &  Chlpps  they  have  received  $152.13, 
leaving  a  balance  due  of  $84.37.  Thomas 
denied  that  there  was  anything  said  about 
extra  work  or  that  anything  extra  was  requir- 
ed or  done.  Davis  testified  that  he  had  cash- 
ed orders  given  by  Thomas  on  ShuU  &  Chlpps 
to  the  amount  of  $75,  which  lacked  $2.50  of 
amounting  to  one-half  of  the  amount  due  un- 
der the  original  contract  at  the  time  he  came 
into  it ;  Elliott  having  already  done  $5  worth 
of  work,  leaving  $155  as  the  balance  to  be 
paid  for  the  work  not  counting  extra  work 
done.    It  seems  that  the  last  order  given  by 


Thomas  to  Davis  was  for  I17.S0,  and  the  last 
given  Elliott  was  for  $36.75.  These  orders, 
although  exhibited  to  appellants  while  on  the 
stand  and  identified  by  them,  were  not  offered 
in  evidence,  and  we  have  no  means  of  know- 
ing what  were  their  terms  except  by  inference 
from  the  testimony.  It  Is  l^omas'  conten- 
tion, however,  that  they  were  In  full  of  the 
balance  due  from  .him  under  the  original  con- 
tract Davis  says  his  order  was  given  to 
him  the  same  as  the  others,  with  no  statement 
that  it  was  In  full  of  the  amount  due;  tbat 
he  could  not  read  It  without  his  glasses  and 
did  not  have  them,  and  cashed  It  without 
knowing  anything  about  its  being  In  fuU,  and 
would  not  have  accepted  it  had  he  known  of 
it  EUlott  says  Thomas  gave  him  the  order 
for  $36.76,  saying  he  thought  that  paid  the 
bill  In  full;  that  he  told  Thomas  it  did  not 
pay  the  bill  in  full.  He  took  the  order,  bow- 
ever,  to  ShuU  &  Chlpps,  but  there  found  tliat 
Thomas  had  only  a  balance  of  $32.13  remain- 
ing on  deposit  with  them  to  meet  the  order. 
This  amount  was  paid  him  thereon.  Thomas 
admits  that  the  full  amount  of  the  order  nev- 
er was  paid,  because  after  suit  was  brou^t 
to  enforce  the  mechanic's  lien  he  deposited 
$4.62  to  cover  the  defldt 

[1,2]   At  the  dose  of  plain  tiffs'  case  In 
chief,  the  trial  court  sustained  a  demurrer  to 
the  evidence.     Evidently  this  was  on    the 
theory  that  plaintiffs'  own  evidence  sho'wed 
that  a  settlement  had  been  made  between  the 
parties.    This  ruling  was  in  view  of  the  deci- 
sion in  Andrews  ▼.  Stubbs,  100  Mo.  App.  599, 
75  S.  W.  178,  and  Cornelius  v.  Rosen,  111  Mo. 
App.  619,  86  S.  W.  500,  which  holds  that, 
where  one  accepts  and  cashes  a  check  sent  in 
payment  in  full  of  the  balance  due  on  a  dis- 
puted account,  be  thereby  discharges  tho  ac- 
count, eince  he  cannot  accept  the  check  with- 
out accepting  the  conditions  attached  thereto. 
No  doubt  this  Is  true,  but  that  is  hardly  the 
situation  here.     As  to  Davis,  nothing  was 
done  or  said  indicating  to  him  that  if  be  ac- 
cepted the  order  given  Um  it  would  be  a 
settlement  In  full    He  took  the  order  fhink- 
.ing  it  was  like  the  rest,  and  the  giving  oC 
the  order  was   merely   what  Thomas   bad 
agreed  to  do  from  time  to  time.    As  to  Ea- 
liott,  although  at  the  time  be  received  the 
$32.13  on  the  order  he  may  have  known  It 
read  in  full  of  the  balance  due  blm,  yet  he 
did  not  get  the   amotmt  called   for  In  the 
order.    His  reception  from  ShuU  &  Gbipps  of 
the  $32.13  thereon  should  not  be  treated  as 
conclusive  evidence  of  a  settlement  in  fnlL 
Even  if  the  giving  of  the  last  order  and  the 
acceptance  thereof  by  EUlott  be  considered 
In  the  light  of  an  accord  and  satisfaction, 
yet  the  terms  thereof  were  not  performed. 
That  is,  even  if  Thomas  by  giving  the  order, 
in  effect,  said  to  EUlott,  "If  you  wUl  agree  to 
accept  $36.76  In  full  satisfaction  of  your  ac- 
count, I  wlU  enable  you  to  draw  that  amount 
by  giving  you  this  order  on  ShuU  &  Chlpps." 
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jet  Elliott  did  not  receive  the  136.75.  Tbi 
agreement  was  not  carried  out  on  Tbomas' 
part.  He  admits  this  by  attempting  to  make 
a  deposit  after  suit  Is  brought,  An  accord 
and  satisfaction  must  be  completed  In  order 
to  be  binding.  Peterson  t.  Wheeler,  46  Mo. 
368;  Bart<m  t.  Hunter,  69  Mo.  App.  610. 
The  execution  of  the  accord  Is  the  satis- 
faction, and  an  accord  without  satisfac- 
tion does  not  bar  a  suit  on  the  original 
obligation.  Carter  v.  Chicago,  etc..  By.  Co., 
136  Mo.  App.  719,  119  S.  W.  35.  To  consti- 
tute a  bar  to  the  original  claim,  the  accord 
must  be  fully  executed.  1  Cyc.  313-316. 
The  questions  whether  there  was  any  extra 
work  done  and,  If  so,  whether  Thomas  agreed 
to  pay  for  it,  were  for  the  jury  to  determine. 
What  was  done  by  the  parties  concerning  the 
giving  of  the  two  last  orders,  and  all  the  cir- 
cumstances surrounding  them,  may  be  looked 
at  by  the  jury  in  arriving  at  a  determination 
of  the  question  whether  anything  beyond  the 
original  contract  price  is  due  or  not  But 
api>eUant8  cannot  be  conclusively  bound  to 
have  discharged  the  account  merely  because 
Elliott  received  from  Shull  &  CUpps  a  part 
of  the  money  specified  in  the  order  given 

Mm 

Hence  the  case  should  not  have  been  taken 
from  the  Jury.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded  for  a  new 
trial  In  order  that  the  issues  between  the 
parties  may  be  determined  by  a  jury.  The 
other  Judges  concur. 


NOWOTNY  v.  ST.  LOUIS  BBEWINO  ASS'N. 
(No.  13769.) 

<St.  Louis  Court  of  Appeals.    Missouri.    Nov. 

8,  1914.    Rehearing  Denied 

Dec.  8>  1914.) 

1.  Mastbb  and   Sebvant  {|  278*)— Actiowb 
ron  Death— SUFMCIKNCT  of  Bvidbrcb. 

In  an  action  for  the  death  of  an  employfi 
in  a.  brewery,  caused  by  the  explosion  of  an  am- 
monia tank,  Uberatiug  fumes,  from  which  he 
-died,  evidence  held  to  support  the  allegations 
that  the  tank  was  old,  worn,  weak,  and  defec- 
tive, and  thereby  unsafe  and  dangerous,  and  that 
the  exercise  of  ordinary  care  on  defendant's  part 
would  have  revealed  its  condition. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  954,  966-S68,  960-969, 
«71.  972,  977 ;  Dec  Dig.  g  278.»] 

2.  Masikb  and  Sbsvant  (g  124*)— Llabiutt 

FOB  INJUBIEB— DUTT  TO  INSPECT. 

The  duty  resting  upon  a  master  to  inspect 
and  to  make  such  examinations  and  tests  at 
reasonable  intervals  as  may  be  reasonably  nec- 
essary to  ascertain  the  condition  of  the  place 
where,  or  the  instrumentality  with  which,  the 
servant  is  required  to  work  is  an  aJSirmative  and 
continniiig  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  235-242;  Dec.  Dig.  g 
124.*] 

8.  Mabteb  and  Sebvant  (g  226*)— Liabhitt 

FOB  iNJtJBIES— AsSXnn>TI0N  OF  RiBK. 

While  an  employ^  in  a  brewery  assumed 
the  risk  ordinarily  incident  to  the  employment 
after  the  performance  of  the  duty  of  inspection 


enjoined  by  law  upon  the  employer,  he  did  not 
assume  the  risk  of  injury  from  the  explosion 
of  an  ammonia  tank  arising  from  the  employer's 
negligent  failure  to  inspect  the  tank,  where  it 
was  not  part  of  the  employe's  duty  to  make  such 
inspection. 

FEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Diif.  g|  659-667;  Dec.  Dl?.  g  226.*] 
4.  Master  and  Sebvant  (g  289*)  —  Actions 

FOB  iNjuBiEs— Questions  fob  Jubt. 

In  an  action  for  the  death  of  an  employ^ 
in  a  brewery,  caused  by  the  explosion  'of  an  am- 
monia tank,  his  negligence  was  a  question  for 
the  jury,  even  though  such  tank  was  so  closed 
oS  from  the  remainder  of  the  refrigerating  sys- 
tem, when  such  employe  took  complete  diarge 
and  control  of  the  engme  room  and  machinery 
shortly  before  the  accident,  that  it  could  not  ex- 
plode, and  that  the  employe  was  so  informed, 
where  there  was  nothing  to  show  that  he  had 
any  cause  to  suspect  that  It  was  dangerous  to 
change  the  valves  in  the  tank,  thereby  subjecting 
it  to  the  usual  pressure  when  in  use,  if  neces- 
sary or  proper  in  his  judgment,  especially  where 
it  appeared  that,  though  be  was  in  charge  of 
the  engine  room,  others  had  access  thereto  and 
were  in  the  room  during  the  evening  prior  to 
the  explosion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gg  1089,  1090,  1092-1132; 
Dec  Dig.  g  289.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  Josephine  Nowotny  against  the 
St  Louis  Brewing  Association.  From  a 
judgment  for  plalntlfC,  defendant  appeals. 
Affirmed. 

Edward  O.  Kehr,  of  St.  Louis,  for  appe- 
lant Chas.  B.  Morrow,  of  St  Louis,  for'  re- 
spondent 

ALLEN,  J.  This  is  an  action  brought  by 
plaintiff  to  recover  damages  for  the  death  of 
her  husband,  alleged  to  have  been  caused  by 
the  negligence  of  defendant  There  was  a 
verdict  and  judgment  for  plaintiff,  and  the 
defendant  appeals. 

On  and  prior  to  January  6,  1909,  defend- 
ant owned  and  operated  a  brewery  in  the 
dty  of  St  Louis,  In  connection  with  which 
it  operated  a  refrigerating  system.  On  the 
day  aforesaid,  plaintifrs  husband,  Joseph 
Nowotny,  was  in  the  employ  of  the  defend- 
ant as  an  engineer,  and,  while  he  was  en- 
gaged in  the  line  of  his  employment  in  the 
engine  room  of  defendant's  brewery  an  am- 
monia tank  or  receiver,  located  In  said  en- 
gine room  and  constituting  a  part  of  the  de- 
fendant's said  refrigerating  system,  exploded, 
whereby  he  received  Injuries,  from  which  he 
died  on  January  12,  1900. 

The  negligence  charged  In  the  petition  Is 
that  the  ammonia  tank  was  "old,  worn,  thin, 
weak,  and  defective,"  and  was  not  provided 
with  a  safety  valve,  by  reason  whereof  It 
was  unsafe  and  dangerous  for  use,  and  which 
defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  would  have  known,  and  by  reason 
whereof  it  was  caused  to'  explode. 

The  answer  is  a  general  denial,  together 
with  a  plea  of  assumption  of  risk  and  a  plea 
to  the  effect  that  when  the  deceased  began 


•7er  ether 
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work  upon  tbe  evening  In  question,  and  tbe 
tank  was  placed  In  bis  control,'  it  was  closed 
off  from  tbe  remainder  of  tbe  refrigerating 
system,  and  that  a  relief  Talre  npon  It  bad 
been  opened  to  empty  Its  contents,  of  wblcb 
he  was  Informed,  and  tbat  In  sucb  condi- 
tion an  explosion  was  Impossible,  and  any 
subsequent  change  In  tbe  condition  of  tbe 
tank,  whereby  tbe  explosion  became  possible, 
was  a  negligent  act  of  tlie  deceased,  "who 
thereby  brought  about  or  directly  contributed 
to  bring  about  tbe  injuries  of  wblcb  the 
plalntlfl'  complains."  Tbe  reply  is  conren- 
tlonal. 

[I]  Tbe  evidence  discloses  that  Nowotny 
went  to  work  at  about  3  o'clock  on  the  eve- 
ning of  January  7,  1909,  having  charge  of  de- 
fendant's engine  room  In  its  brewery  in 
which  the  ammonia  tank  in  question  was 
located;  tbat  shortly  before  8  o'clock  of 
that  evening,  while  be  was  alone  in  this 
room,  the  tank  exploded,  causing  ammonia 
fumes  to  escape  Into  tbe  room,  and  tbat  he 
was  fatally  injured  by  inhaling  sucb  fumes. 
It  appears  that  the  tank,  wblcb  was  about 
7  feet  In  length  and  14^6  Inches  In  diameter, 
was  made  of  steel  of  the  thickness  of  IVi 
Inches,  and  was  connected  by  pipes  with  the 
remainder  of  the  refrigerating  system.  It 
was  equipped  with  an  inlet  valve,  an  outlet 
valve,  and  what  is  called  a  "pamping-out" 
valve.  It  had  no  safety  valve,  or  other  like 
appliance,  to  relieve  the  pressure  in  case  the 
same  should  become  dangerously  great. 

The  evidence  further  discloses  tbat  the  de- 
fendant had  purchased  and  installed  this 
tank  In  Its  said  place  of  business  In  1883,  and 
that  it  had  been  in  constant  operation  from 
that  time  up  to  the  day  of  the  injury,  with 
th0  exception  of  a  period  of  about  five 
.months.  The  last-mentioned  period  was  in 
the  year  preceding  the  accident,  during 
which  time  It  was  in  a  shed,  bavlng  been 
again  put  in  operation  about  two  weeks  prior 
to  Its  explosion.  Though  the  tank  had  been 
tested  when  new,  before  being  put  into  opera- 
tion. It  is  undisputed  that,  during  tbe  entire 
period  of  approximately  2h  years  after  its 
purchase,  no  test  was  ever  made  to  determine 
the  strain  to  wblcb  it  might  be  safely  sub- 
jected. 

On  behalf  of  plalntlfl,  there  was  expert 
testimony  going  to  show  that  tbe  metal  of 
which  the  tank  was  composed  bad  become 
crystallized,  and  hence  brittle  and  weak, 
from  long-continued  use.  This  testimony 
went  to  show  that.  In  an  appliance  of  this 
character,  the  metal  of  which  It  is  composed 
will,  in  course  of  time,  become  crystallized, 
owing  to  the  repeated  contraction  and  expan- 
sion incident  to  its  operation.  Tbe  expert, 
so  testifying,  bad  examined  the  tank  after 
tbe  explosion,  and  stated  tbat  the  nature  of 
the  break,  and  likewise  tbe  appearance  of 
tbe  metal.  Indicated  tbat  tbe  material  bud 
become  brittle  through  crystallization,  where- 
by tbe  tank  had  become  weak  and  unsafe  for 
ordinary  use.    This  witness  also  testified  to 


the  methods  employed  for  testing  sucb    an 
appliance. 

It  appears  that  the  tank,  when  in  use  as  a 
imrt  of  tbe  refrigerating  system,  was  ordl- 
narlTy  subjected  to  a  pressure  of  somettilng 
like  180  pounds  to  tbe  square  inch.  There 
was  no  evidence  as  to  the  pressure  to  which 
it  was  subjected  at  the  time  of  Its  explosion. 
It  appears  that  it  had  no  gauge  npon  ft 
whereby  to  determine  such  pressure,  ttaousI> 
there  was  a  gauge  elsewhere  npon  the  am- 
monia system  of  which  the  tank  formed  a 
part  when  connected  therewith. 

On  behalf  of  defendant  there  was  ezi>ert 
testimony  tending  to  contradict  that  tor 
plalntlfl,  and  tending  to  show  that  tbe  tank 
had  not  become  materially  weakened  or  In- 
jured through  long  use,  by  reason  of  the  crys- 
tallization of  the  metal  composing  It  or  oth- 
erwise. And  there  was  evidence  In  support 
of  defendant's  answer  to  the  effect  that  de- 
fendant's chief  engineer  bad  informed  the  de- 
ceased, at  about  5  o'clock  upon  the  evening  In 
question,  that  this  tank  had  been  closed  off 
from  the  remainder  of  tbe  system,  the  inlet 
valve  and  tbe  outlet  valve  being  closed  and 
the  pumplng-out  valve  opened,  and  that  the 
witness  told  the  deceased  to  leave  it  in  that 
condition;  that  in  this  condition  the  tank  was 
subjected  to  pressure  of  only  10  or  15  pounds 
to  tbe  square  inch,  and  could  not  explode. 

Appellant  urges  that  Its  demurrer  to  the 
evidence  should  have  been  sustained.  But  we 
are  not  so  persuaded.  Tbe  charge  of  negli- 
gence to  the  effect  that  the  tank  was  old. 
worn,  weak,  and  defective,  whereby  it  was 
rendered  unsafe  and  dangerous,  and  that  the 
exercise  of  ordinary  care  on  defendant's  part 
would  have  revealed  the  same,  is,  we  think, 
amply  sustained  by  tbe  evidence.  It  was  up- 
on this  assignment  of  negligence  alone  that 
plaintiff's  case  was  sent  to  the  Jury,  as  ap- 
pears from  tbe  instructions  given.  Tbat  the 
tank  was  not  sufficiently  strong  to  stand  the 
pressure  to  which  it  was  subjected  at  "the 
time  is,  of  course,  beyond  dispute.  What 
may  be  the  effect  of  the  evidence  adduced  in 
an  effort  to  show  negligence  on  the  part  of 
the  deceased  will  be  touched  upon  later;  but, 
so  far  as  concerns  defendant's  negligence,  we 
think  that  tbe  evidence  tends  with  much  force 
to  establish  a  failure  on  the  part  of  the  de- 
fendant to  exercise  ordinary  care  with  re- 
spect to  the  appliance  in  question,  and  to 
show  a  breach  of  the  duty  which  it  owed  its 
servant. 

It  is  conceded  tbat  though  the  tank  had 
been  in  defendant's  iiossession  for  a  period 
of  approximately  26  years,  during  nedrly  all 
of  which  time  it  was  constantly  in  use,  It  had 
at  no  time  been  inspected  in  any  manner  so 
as  to  determine  whether  or  not  it  was  rea- 
sonably safe  for  the  use  to  which  it  was  be- 
ing applied.  It  was  designed  to  be  and  was 
subjected  to  enormous  pressure  in  tbe  course 
of  Its  operation,  and  contained  a  deadly  sub- 
stance, to  wit,  ammonia,  the  fumes  of  which 
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caused  the  death  of  plaintitTa  husband.  It 
was  a  highly  dangerous  instrumentality,  and 
one  requiring  Inspection  from  time  to  time, 
at  reasonable  interyals,  in  order  to  determine 
its  capacity  to  stand  the  strain  to  which  it 
was  subjected. 

[2]  It  Is  a  trite  doctrine  that  the  duty  rest- 
ing upon  the  master  to  Inspect  and  to  make 
such  examinations  and  tests,  at  reasonable 
intervals,  as  may  be  reasonably  nej^essary  to 
ascertain  the  condition  of  the  place  where  or 
the  instrumentality  with  which  the  servant 
Is  required  to  work  is  an  afflrmatlre  and  con- 
tinuing duty.  This  question  has  been  but 
lately  discussed  by  us  In  Fendcgrass  t.  Rail- 
road, 162  S.  W.  712,  and  ii  is  unnecessary  for 
us  to  repeat  what  was  there  said.  See,  also, 
Ogan  y.  Railroad,  142  Mo.  App.  loc.  cit  252, 
126  S.  W.  191;  Denker  v.  Milling  Co.,  135 
Mo.  App.  340,  115  S.  W.  1035;  Scheurer  v. 
Rubber  Co.,  227  Mo.  loc.  cit.  368,  126  S.  W. 
1037,  28  I*  R.  A.  (N.  S.)  1207,  21  Ann.  Cas. 
1110;  Gutridge  v.  RaUway  Co.,  105  Mo.  520, 
16  S.  W.  043. 

It  appears  that  the  exterior  of  the  tank 
was  kept  painted,  and  it  is  said  that  the  am- 
monia within  the  tank  would  preserve  the 
Ulterior  thereof,  and  that  hence  the  tank  could 
not  deteriorate  either  from  within  or  with- 
out But  the  expert  testimony  for  plaintlfF 
is  to  the  efTect  that  the  weakening  of  the 
tank  was  caused  by  a  gradual  process  of 
crystallization  of  the  metal  composing  it, 
wholly  Independent  of  any  corroding  process 
upon  the  surface  of  the  material.  On  the 
other  hand,  the  fact  that  the  exterior  of  the 
tank  was  painted  would  of  necessity  prevent 
any  inspection  thereof,  respecting  its  safety, 
by  merely  looking  at  it  And,  indeed,  merely 
looking,  under  such  circumstances,  would  not 
be  sufficient;  but  the  master  must  use  .such 
reasonable  tests  as  ordinary  prudence  would 
suggest,  in  order  to  ascertain  the  condition  of 
such  an  appliance.  See  Gutridge  v.  Rail- 
way Co.,  supra. 

The  evidence  adduced  by  plaintiff  respect- 
ing the  condition  of  the  tank,  the  admitted 
failure  of  defendant  to  Inspect  it,  together 
with  the  expert  evidence  for  plaintiff  tending 
to  show  that  a  proper  test  would  have  disclos- 
ed its  unsafe  condition,  is  sufficient  to  cast  lia- 
bility upon  defendant,  unless,  indeed,  defend- 
ant may  be  relieved  therefrom  upon  the 
ground  either  of  assumption  of  risk  or  of 
negligence  on  the  part  of  deceased,  as  plead- 
ed in  defendant's  answer. 

[I]  We  may  pass  over  the  alleged  assump- 
tion of  risk  on  Nowotny's  part,  for  it  Is  al- 
together clear  that  it  was  no  part  of  his  duty 
to  make  such  tests  as  might  be  necessary  to 
determine  tlie  safety  of  the  appliance  in  ques- 
tion. And  while  he  assumed  the  risk  ordi- 
narily Incident  to  the  employment,  after  the 
performance  of  the  duty  which  the  law  en- 


Joins  upon  the  master,  he  assumes  no  risk 
arising  from  the  master's  negligence.  See 
Crader  v.  Railroad,  164  S.  W.  678,  and  cases 
cited. 

[4]  As  to  negligence  on  Nowotny's  part,  we 
think  it  sufficient  to  say  that  whatever  ap- 
peared on  this  score  was  by  no  means  con- 
clusive, but  merely  raised  a  question  for  the 
Jury.  Plaintiff  asserts  that  the  testimony  of 
defendant's  chief  engineer  as  to  his  state- 
ments to  Nowotny  on  the  evening  in  question, 
respecting  the  condition  of  the  valves  upon 
the  tank,  was  much  shaken  by  the  testimony 
of  this  witness  at  the  coroner's  Inquest,  all  of 
which  came  into  the  case  without  objection. 
But  we  shall  not  discuss  this  phase  of  the 
matter.  It  does  not  appear  that  Nowotny 
can  be  said  to  have  been  negligent  as  a  mat- 
ter of  law,  granting  the  truth  of  the  evidence 
adduced  by  defendant  on  this  score.  De- 
fendant's answer  sets  up  that  the  engine 
room  and  machinery  therein  were  under  No- 
wotny's complete  charge  and  control  during 
the  hours  of  his  employment,  and  that  it  was 
bis  duty  to  exercise  his  own  Judgment  with 
respect  to  the  management  thereof.  And  such 
is  defendant's  evidence.  And  if,  during  the 
course  of  the  evening  in  question,  It  became, 
in  Nowotny's  Judgment,  necessary  or  proper 
to  make  any  change  In  the  valves  of  this 
tank,  there  is  absolutely  nothing  to  show  that 
he  had  any  cause  to  suspect  that  it  was  dan- 
gerous to  do  so.  There  is  nothing  whatso- 
ever to  suggest  that  the  tank,  under  such  cir- 
cumstances, would  be  subjected  to  anything 
more  than  the  pressure  to  which  it  was  ordi- 
narily subjected,  and  which  Nowotny  might 
assume  would  be  safe.  Quite  to  the  contrary, 
it  may  be  readily'  inferred  that.  If  Nowotny 
did  in  fact  reconnect  the  tank  with  the  re- 
mainder of  the  refrigerating  system,  it  would 
then  be  subjected  to  the  pressure  which  pre- 
vailed over  the  entire  system  in  use,  the 
strain  of  which  all  portions  thereof  were  in- 
tended to  stand.  And,  though  Nowotny  was 
In  charge  of  the  engine  room,  others  bad  ac- 
cess thereto,  and  it  appears  that  others  were 
In  the  room  on  this  very  evening,  prior  to  the 
explosion.  It  by  no  means  conclusively  ap- 
pears that  Nowotny  did  any  negligent  act 
causing  or  contributing  to  cause  his  injuries, 
but,  on  the  contrary,  the  evidence  relating  to 
his  alleged  negligence  could  do  no  more  than 
raise  an  Issue  to  be  determined  by  the  Jury. 

Other  questions  raised  have  been  fully  ex- 
amined, but  they  are  not  of  sufficient  merit 
or  importance  to  call  for  discussion.  The 
cause  was  well  tried  below,  and  the  amount 
of  the  verdict,  to  wit  $5,500,  is  not  chal- 
lenged. 

The  Judgment  should  be  affirmed;  and  It 
Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 
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BOTH  V.  CITY  or  ST.  JOSEPH. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  1,  1914.) 

CouBTS  (§  231*)  —  MissouBi  —  Motion  to 

TbANBFEB  to  StrPBKIOE  COUBT— GONFUCTINO 

Decision. 

The  decision  of  the  Kansas  City  Court  of 
Appeals  that  a  defect  in  a  petition  was  waived 
because  not  duly  raised  and  because  of  the 
theory  of  the  parties  at  trial  is  not  conflicting 
with  decisions  of  the  Supreme  Court  and  other 
Courts  of  Appeal  that  petitions  similar  to  the 
one  involved  were  defective;  and  hence  a  mo- 
tion to  transfer  to  the  Supreme  Court  on  the 
ground  of  conilict  must  be  denied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
DiK.  §§  487,  491,  644,  646-648,  650,  652-658, 
661;    Dec.  big.  J  231.»] 

On   motion   to   transfer  to   the   Supreme 
Court.    Motion  denied. 
For  former  opinion,  see  167  S.  W.  1156. 

TRIMBLE,  J.  A  motion  to  transfer  this 
case  to  the  Supreme  Court  has  been  filed 
claiming  that  the  foregoing  decision  Is  in 
conflict  with  Bates  v.  Sylvester,  205  Mo.  493, 
104  S.  W.  73,  11  li.  B.  A.  (N.  S.)  1157,  130 
Am.  St  Bep.  761,  12  Ann.  Cas.  457, 
Millar  V.  Transit  Co.,  216  Mo.  99,  115  S.  W. 
521,  and  Greer  ▼.  Ballroad,  173  Mo.  App. 
276,  158  S.  W.  740,  In  holding  that  the  peti- 
tion herein  is  not  vulnerable  to  attack  in 
this  court  for  the  first  time,  imder  the  cir- 
cumstances of  this  case. 

We  do  not  think  the  decision  herein  con- 
flicts In  any  way  with  the  above  decisions  on 
the  point  mentioned.  In  the  case  at  bar  the 
petition  clearly  stated  a  cause  of  action 
which  survived — ^namely,  the  Injury  to  the 
property  rights  of  Mrs.  Guczman.  One  of 
the  items  of  damages  claimed  was  to  her 
health  merely.  No  attack  In  any  way  was 
made  on  the  petition  in  the  trial  court  nor 
complaint  made  of  It  in  the  motion  for  new 
trial.  The  trial  was  had  with  both  sides 
expressly  stating  that  the  Injuries  to  her 
health  did  not  cause  Mrs.  Guczman's  death. 
The  attack  made,  therefore,  did  not  go  to 
the  plaintiff's  entire  cause  of  action,  but 
only  to  one  item  of  the  damages  claimed, 
and,  as  to  that  one  Item,  defendant  at  the 
trial  agreed  wltli  plaintiff  that  the  personal 
Injuries  to  Mrs.  Guczman's  health  did  not 
result  In  her  death.  The  case  is  therefore 
wholly  unlike  the  case  of  Greer  v.  Ballroad, 
173  Mo.  App.  276,  158  S.  W.  740,  where  the 
original  suit  was  solely  for  personal  Injuries, 
and  the  petition  of  the  revived  suit  intimated 
that  the  injuries  did  cause  the  death,  and 
the  point  was  duly  raised  and  saved.  Nor  Is 
the  case  at  bar  like  the  case  of  Bates  v. 
Sylvester,  205  Mo.  493,  104  S.  W.  73,  11  L. 
B.  A.  (N.  S.)  1167,  130  Am.  St  Bep.  7C1,  12, 
Ann.  Cas.  457,  where  the  original  suit  was 
for  the  negligent  killing  of  plaintiff's  hus- 
band, and  the  petition,  of  course,  expressly 
stated  that  the  Injury  resulted  In  the  death 
of  deceased.    The  same  Is  true  of  Millar  v. 


St  Louis  Transit  Co.,  216  Mo.  90,  116  S.  "W. 
621.  The  original  cause  of  action  was  for 
the  death  of  the  plalntUTs  husband.  In 
all  these  cases  the  petitions  clearly  stated  no 
cause  of  action  at  alL  In  the  case  at  bar 
the  petition  not  only  stated  a  cause  of  action 
as  to  the  property  rights  which  survived,  but, 
as  It  sued  merely  for  Impairment  of  bealtb, 
and  not  for  loss  of  life,  the  Inference  could 
be  Indulged  in  Its  favor  that  the  nuisance 
did  not  cause  the  death,  especially  wlien 
both  sides  were  asserting  and  agreeing  in 
the  trial  court  and  here  that  the  death  was 
not  caused  thereby,  and  no  objection  wa& 
raised  to  the  petition  because  it  failed  to 
expressly  and  specifically  aver  that  ftict. 
We  are  not  holding  In  this  case  that  when  a 
suit  for  personal  injuries  is  revived  In  tbe 
name  of  the  plalntUTs  administrator  tbe 
petition  need  not  state  that  the  personal 
injuries  did  not  result  In  death.  All  -we 
are  holding  is  that  under  the  allegations  of 
this  petition,  and  the  course  pursued  by  de- 
fendant the  objection  that  the  petition  did 
not  contain  an  allegation  spedflcally  and 
affirmatively  stating  that  the  nuisance  did 
not  result  in  death  cannot  now  be  raised  by 
defendant  for  the  first  time  in  tbo  appellate 
court 

The  motion  to  transfer  is  therefore  over- 
ruled.   All  concur. 


TWENTIETH  CENTUBT  MAOHINEBT  CO. 
V.  EXCELSIOR  SPRINGS  MINEBAL  WA- 
TEB  &  BOTTLING  CO.    (No.  11275.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Not»' 

23,  1914.    Rehearing  Denied  Dec  21,  1914. 

On  Motion  to  Transfer,  Dec.  21,  1914.) 

1.  Sales  (|  23*)— Ofteb— Acoeptawc*— Mrarr- 
iNQ  OF  Minds. 

An  offer  to  buy,  met  by  -a  counter  offer,  i» 
refused,  for  there  can  be  no  contract  of  sale  un- 
til tbe  minds  of  the  parties  meet  in  mutual 
agreement 

[Ed.  Note.— For  other  cases,  see  Salei^  Cent. 
Dig.  H  44-48;    Dec  Dig.  i  23.*] 

2.  Sales  (§  479*)- Actions^Bvidencb. 

Ifividence  held  to  show  that  the  parties  en- 
tered into  a  valid  conditional  contract  for  the 
purchase  and  sale  of  tbe  articles  claimed  to  hare 
been  converted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  tl  1418-1482, 1434-1438;  Dec.  Dig..|  479.*! 
8.  Sales  (|  478*)— Oonditionai.  Contbact  of 

Sau:— Remedt  or  Seixeb. 

Where  goods  were  sold  under  an  agreement 
that  title  should  Remain  in  the  seller  until  pay- 
ment was  made  and  the  buyer  failed  to  make 
payment  accorduig  to  the  contract,  the  seller 
may  stand  on  his  title  and  sue  in  replevin  or  for 
the  conversion,  or  waive  his  title  and  sue  for 
the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1418-1432,  1484-1438:  Dec  Die  I 
479.«] 

4.  Sales  (|  473*)— Conditionai.  Sales— Ti- 
tle OF  Selleb. 

Where  goods  were  sold  under  an  agreement 
that  the  title  should  remain  in  the  seller  until 
payment  a  purchaser  from  the  buyer,  who  took 
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with  knowledge  of  the  conditional  nature  of  the 
■ale,  is  bound  by  the  condition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  SS  1877-1390;   Dec  Dig.  |  473.»] 

6.  Tbovkb  and  CONVKBaiON   a  11*)— What 

CONSTITUTEB. 

Where  defendant  held  and  refused  to  pay 
for  goods  knowing  that  its  vendor  had  acquired 
them  under  a  conditional  contract  sale,  there 
was  a  conversion,  and  the  original  seller  could 
sue  for  the  conversion  or  replevin  the  goods 
without  formal  demand. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Clonversiou,  Cent  Dig.  If  9&-08;  Dec.  Dig.  { 
11.*] 

6.  Sales  (S  478*)— CoNDinonAi.  Sales— Rkk- 

BDIES. 

For  one  who  gold  goods  under  a  contract 
reserving  the  title  until  payment  to  sue  for  the 
purchase  price  is  not  an  election  barring  action 
for  conversion,  where  the  suit  was  not  prosecut- 
ed to  judgment;  for,  the  reservation  of  title 
being  in  the  nature  of  a  security  for  payment, 
it  requires  more  than  a  mere  effort  to  enforce 
payment  to  constitute  a  waiver  of  the  security. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  1418-1432,  1434-143S;  Dec.  Dig.  { 
479.*] 

On  Motion  to  Transfer. 

7.  Tboveb  and  Convbbsion  (g  32*)— Prrmow 

— ESSENTIALB. 

Ibe  petition  must  show  plaintiff  was  enti- 
tled to  possession  of  the  property  at  the  time  of 
the  suit  for  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  |i  191-202;    Dec.  Dig. 
i  32.*1 
&  Tboveb  and  Cohvxbsion  ({  32*)— Pbtiijoh 

—Sufficiency. 

The  petition  must  allege  the  value  of  the 
property  claimed  to  have  been  converted. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {i  191-202;  Dec.  Dig. 
S  32.*] 

9.  Pi.KADiKa  (S  406*)— Ebbob»— Waiveb. 

Unless  raised  by  demurrer,  the  insufficiency 
of  a  petition,  which  did  not  allege  that  plaintiff 
was  entitled  to  possession  at  the  time  of  the  con- 
version, is  waived  and  cannot  thereafter  b« 
raised. 

[Ed.  Note.— For  other  cases,  'See  Pleading, 
Cent.  Dig.  §i  1355-1359,  1361-1365,  1367-1374, 
1386;  Dec.  Dig.  i  406.*] 

Appeal  from  Circuit  Court,  Clay  County; 
r.  P.  Divelblss,  Judge. 

Action  by  tbe  Twentieth  Century  Machin- 
ery Company  against  the  Excelsior  Springs 
Mineral  Water  &  Bottling  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed,  and  cause  transferred  to  tbe  Su- 
preme Court. 

Culver  &  PbilUp,  of  St  Joseph,  and  Cra- 
ven &  Moore,  of  Excelsior  Springs,  for  ap- 
pellant Rlc^rd  I.  tiruce,  of  Liberty,  for 
respond«it 

JOHNSON,  J.  This  suit  was  begun  in  the 
circuit  court  of  Clay  county,  May  7,  1913,  for 
the  recovery  of  the  value  of  certain  machin- 
ery which,  it  is  alleged,  belonged  to  plalutiff 
and  was  wrongfully  convertea  by  tbe  de- 
fendant cori)oratlon.  The  title  claimed  by 
plaintiff  is  founded  on  an  alleged  written 
contract  in  which  plaintiff  sold  the  machin- 


ery to  the  grantor  of  defendant  and  reserved 
title  in  itself  until  tbe  payment  of  the  pur- 
chase price  by  the  vendee.  The  answer.  In 
addition  to  a  general  denial,  alleges  that ' 
before  the  institution  of  this  suit  plaintiff 
waived  its  title  in  the  property  and  elected 
to  enforce  the  alleged  contract  as  a  contract 
of  sale.  The  case  was  tried  without  the  aid 
of  a  Jury,  and  judgment  was  rendered  for 
plaintiff.     Defendant  appealed. 

On  February  11,  1909,  Henry  Bttenson, 
who  was  engaged  in  the  business  of  bottling 
and  selUng  mineral  waters  at  Excelsior 
Springs  under  the  trade-name  of  "Excelsior 
Springs  Bottling  Company,"  entered  into  a 
written  agreement  with  plaintiff,  a  manu- 
facturer of  certain  types  of  Iwttllng  ma- 
chines at  Milwaukee,  Wis.,  for  the  sale  and 
delivery  to  him  of  a  soaking  machine  for 
half-gallon  bottles,  a  bottle  washer,  a  label- 
er,  and  a  rlnser,  for  the  lump  price  of  $1,800 
f.  o.  b.  at  factories.  The  terms  of  payment 
were  one-third  in  30  days  "after  receipt  of 
machines,  one-third  30  days,  and  the  re- 
mainder in  60  days  thereafter."  It  was  pro- 
vided: 

"Party  of  the  first  part  (plaintiff)  retains  title 
of  the  property  until  fully  paid,  in  cash.  This 
agreement  is  not  binding  on  the  party  of  the  first 

gart  until  approved  by  its  own  office  at  Milwau- 
ee.  Wis."     . 

Tbe  Instrument  was  signed: 

"The  20th  Century  Machinery  Co.,  per  Wm. 
Ercheman,  Party  of  the  First  Part 

"Excelsior  Springs  Bottling  Co.,  per  Henry 
Bttenson,  Party  of  the  Second  Part" 

There  was  no  formal  acceptance  of  the  or- 
der sent  to  Ettenson  from  the  office  of  plain- 
tiff at  Milwaukee.  Two  of  the  machines, 
viz.,  the  washer  and  labeler,  were  not  of 
plaintiff's  manufacture,  and  under  date  of 
March  6,  1909,  plaintiff  wrote  Ettenson  from 
its  Milwaukee  office  that  it  would  be  unable 
to  ship  the  kind  of  labeler  mentioned  in  the 
order  and  urging  him  to  allow  another  kind 
to  be  furnished  in  lieu  of  the  one  called  for. 
Ettenson  then  countermanded  the  order  for 
the  labeler  and  washer,  and  plaintiff  accept- 
ed the  countermand  and  afterward  delivered 
the  soaking  machine  and  rlnser  to  Ettenson, 
who  installed  them  in  his  factory,  where 
they  have  since  been  in  use.  The  reasonable 
value  of  these  machines,  as  well  as  their  val- 
ue as  measured  in  the  contract  for  the  four 
machines,  was  $907.75  for  the  soaking  ma- 
chine and  $55  for  the  rlnser.  Plaintiff  billed 
them  at  these  prices  to  Ettenson,  and,  not 
receiving  payment,  notified  him  that  If  the 
bill  were  not  paid  in  a  ^>ecifled  time  a  sight 
draft  would  be  drawn  for  the  amount  Un- 
der date  of  June  23,  1909,  he  replied: 

"We  are  just  in  receipt  of  your  statement  for 
$962.75  which  should  be  $900.00,  as  that  is  our 
contract  price,  on  which  you  state  that  if  you 
do  not  receive  check  by  return  mail  you  will  be 
compelled  to  make  protest  sight  draft  tor  the 
amount. 

"In  reply  will  say  we  do  not  see  what  good 
it  vrill  do  you  to  make  a  protest  draft  on  us  as 
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we  will  not  pay  it  until  the  machine  has  been 
tested.  We  put  in  our  new  machinery,  but 
found  that  we  did  not  have  power  enough  to  run 
it,  80  we  had  to  put  in  a  new  boiler,  and  yester- 
day we  just  put  up  the  smokestack,  but  as  soon 
as  we  start  up  and  find  the  machinery  is  satis- 
factory we  will  remit  you  for  same. 

"The  Excelsior  Springs  Bottling  Company's 
accounts  do  not  have  to  be  protested ;  they  al- 
ways pay  their  bills  promptly,  and  if  you  think 
you  will  get  your  money  quicker  by  protesting, 
go  ahead  and  do  it,  but  if  your  machinery  works 
satisfactorily  you  will  get  your  money,  protest 
or  no  protest.  We  refer  you  to  your  cantract 
which  says  the  money  is  to  be  paid  after  the 
machinery  is  installed. 
"Yours  truly, 

"Excelsior  Springs  Bottling  Co., 
"By  Henry  Bttenson." 

It  will  be  noted  that  the  signature  to  this 
letter  was  in  the  trade-name  under  wbich 
Ettenson  had  been  doing  business,  but  be- 
fore the  letter  was  written,  and  after  the  de- 
livery of  the  two  machines,  he  had  trans- 
ferred his  business  and  conveyed  all  of  the 
property  used  in  Its  prosecution,  including 
the  machines  in  controversy,  to  the  Excelsior 
Springs  Water  &  Bottling  Company,  a  cor- 
poration he  had  formed  and  caused  to  be 
incorporated  under  the  laws  of  Missouri. 
The  capital  stock  of  this  corporation  was 
$500,000,  divided  into  2,000  shares  of  preferred 
and  3,000  shares  of  common  stock.  Ettenson 
subscribed  for  and  owned  all  bf  the  stock 
with  the  exception  of  2  shares  of  the  com- 
mon, of  the  par  value  of  $100  eacn,  which 
were  divided  between  the  other  two  incor- 
porators. 

Ettenson  died  in  October,  1909,  and  on  Oc- 
tober 22d  of  that  year  letters  testamentary 
were  Issued  by  the  probate  court  of  Clay 
county,  and  his  estate  was  duly  administered. 
Plaintiff  exhibited  no  demand  against  the 
estate  and  took  no  steps  in  any  court  to  en- 
force its  rights  growing  out  of  the  sale  un- 
til February  13,  1913,  when  it  filed  suit 
against  the  present  defendant  to  recover  the 
purchase  price  of  the  two  machines  on  the 
theory  that,  as  the  successor  to  Ettenson's 
business,  the  corporation  bad  assumed  the 
payment  of  his  liability  to  plaintiff.  That 
suit  was  not  prosecuted  to  Judgment  and  re- 
sulted in  plaintiff's  being  compelled  to  take 
a  nonsuit  Afterward  the  present  action 
was  begun. 

The  position  of  plaintiff  is  that  the  ma- 
chines were  delivered  pursuant  to  the  terms 
of  the  written  agreement  as  modified  in  the 
subsequent  correspondence;  that  the  accept- 
ance by  plaintiff  of  the  contract  thus  made 
was  manifested  by  the  delivery  of  the  ma- 
chines which  constituted  full  performance  on 
the  part  of  plaintiff,  and  that,  since  the  sale 
was  conditional,  the  failure  of  the  vendee  to 
perform  the  condition,  followed  by  his  trans- 
fer of  the  property  to  the  defendant  corpora- 
tion, which  took  It  with  full  knowledge  of 
all  the  facts,  left  the  title  to  the  property  in 
plaintiff  in  whose  favor  an  action  In  the 
nature  of  trover  would  He  against  defendant 

On  the  other  hand,  defenaant  contends  that 


the  written  agreement  was  nothing  more 
than  an  unaccepted  offer  for  four  machines 
at  the  lump  price  of  $1,800,  which  could  not 
ripen  Into  a  binding  contract  without  an  ac- 
ceptance by  plaintiff  in  the  manner  specified 
In  the  order;  that  there  was  no  such  ac- 
ceptance but  Instead,  a  counter  proposal 
from  plaintiff  to  substitute  a  different  ma- 
chine for  one  included  in  the  order;  and 
that  this  counter  proposal  was  followed  by 
an  agreement  that  only  two  of  the  machines 
originally  ordered  by  Ettenson  should  be  de- 
livered. It  is  argued  that  since  the  burden 
is  upon  plaintiff  to  prove  a  conditional  sale 
of  the  machines  delivered,  and  the  only 
evidence  of  such  sale  is  an  unaccepted  writ- 
ten offer  to  purchase,  plaintiff  must  be  held 
to  have  failed  in  its  proof,  which  is  just  as 
consistent  with  the  theory  that  the  delivery 
was  made  pursuant  to  an  agreement  of 
which  the  original  offer  formed  no  part  as 
with  the  opposite  theory  that  the  delivery 
was  In  performance  of  the  original  offer  as 
subsequently  modified  by  agreement  of  the 
parties. 

[1,2]  We  agree  with  defendant  that  tlie 
inclusion  of  the  provision  relating  to  the  ac- 
ceptance of  the  order  by.  plaintiff  bespeaks  an 
intention  of  the  signatory  parties  that  the 
instrument  should  not  become  a  binding  con- 
tract upon  plaintiff  until  its  acceptance  by 
plaintiff  and  should  be  regarded  only  as  a 
mere  proposal  from  Ettenson  to  purchase  tbe 
four  machines  on  the  terms  stated.  Uatil 
accepted  by  plaintiff,  the  instrument  could 
not  become  a  contract  of  purchase  and  sale, 
and  such  acceptance  to  become  binding  up- 
on the  proposer  had  to  be  unconditlonaL  An 
offer  met  by  a  counter  offer,  in  law.  Is  re- 
fused. There  can  be  no  contract  of  pur- 
chase and  sale  until  the  minds  of  tbe  parties 
have  met  in  mutual  agreement  Bronson  t. 
Weber  Imp.  Co.,  135  Mo.  App.  483,  116  S. 
W.  20;  Falls  Wire  Mfg.  Co.  v.  Broderick,  12 
Mo.  App.  378;  Richardson  v.  Bank,  10  Mol 
App.  246;  Shlckle  v.  Iron  Co.,  84  Mo.  161; 
Cangas  v.  Rumsey  Mfg.  Co.,  37  Mo.  App. 
297 ;  Tufts  v.  Sams,  47  Mo.  App.  487;  Hous- 
ton &  Brazos  Valley  By.  Co.  v.  Joseph  & 
Brothers  Co.,  169  Mo.  App.  174,  152  S.  W. 
394;  Stephens  v.  Bailway  Co.,  157  luo.  App. 
656,  138  S.  W.  904.  But  we  think  the  evi- 
dence as  a  whole  gives  substantial  support 
to  the  Inference  upon  which  the  trial  judge 
evidently  rendered  Judgment  for  plaintiff, 
L  e.,  that  the  two  machines  were  delivered 
pursuant  to  a  contract  which  the  parties  un- 
derstood and  intended  should  consist  of  tlie 
original  proposal  as  modified  by  the  subse- 
quent agreement  to  exclude  two  of  tbe  ma- 
chines from  the  order.  The  tenor  of  the 
letters  in  evidence  ia  in  liarmony  with  all 
the  proved  circumstances  which  tend  to  show 
that  the  negotiations  preceding  the  delivery 
of  the  two  machines  and  which  culminated 
in  a  final  definite  agreement  between  tbe 
parties  proceeded  from  the  mutual  Intention 
that  the  terms  of  the  original  proposal  should 
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control  to  the  extent  of  their  appIlcaUUty  to 
tbe  sale  and  delivery  of  the  two  machines 
which  the  parties  finally  agreed  should  be 
delivered.  There  is  no  room  in  the  evidence 
for  the  thought  that  a  subsequent  written 
contract  was  entered  into,  and  the  final  ref- 
erence In  Ettensou's  letter  oi  June  23,  1909, 
obviously  relates  to  the  original  agreement 
and  discloses  that  he  understood  tbe  dellv- 
^y  had  been  made  pursuant  to  its  terms. 
The  same  may  be  said  of  his  reference  to  the 
price  at  which  plaintiff  billed  the  machines. 
Evidently  he  was  contending  that  their  pro- 
portional value,  as  measured  in  the  contract 
by  the  lump  sum  of  $1,800  for  the  four  ma- 
chines, did  not  exceed  $900,  which  he  spoke 
of  as  "our  contract  price."  If  there  was  any 
other  contract  between  the  parties  than  that 
which  we  have  described,  the  proof  of  such 
contract  was  Just  as  available  to  defendant 
as  to  plaintiff,  and,  in  view  of  the  evidence 
adduced  by  plaintiff  tending  to  establish  the 
fact  that  the  machines  were  delivered  under 
the  terms  of  the  original  offer  as  subse- 
quently modified,  we  could  not  disturb  the 
finding  of  the  trial  court  that  such  was  the 
contract  without  resorting  to  the  conjecture, 
unsupported  by  proof,  that  another  and  dif- 
ferent contract  bad  been  entered  into  whicn 
did  not  reserve  title  In  pl&lntiff  to  the  de- 
livered machines. 

[3-6]  We  conclude  that  a  conditional  sale 
of  the  machines  was  made;  that  the  condi- 
tion was  broken  by  the  vendee,  Ettenson; 
and  that  thereupon  plaintiff.  In  whom  the 
title  still  remained,  could  stand  upon  its  title 
and  sue  in  replevin  or  for  the  conversion  of 
the  machines  or.  In  lieu  of  such  remedy, 
could  waive  its  title  and  sue  its  vendee  for 
the  purchase  price.  The  intervention  of  de- 
fendant as  the  purchaser  of  the  property 
from  tbe  conditional  vendee  was  without 
effect  upon  the  title  of  plaintiff.  A  condi- 
tional sale 'contract,  not  acknowledged  and 
recorded,  is  good  between  the  parties  and  is 
binding  upon  a  subsequent  purchaser  from 
the  conditional  vendee,  unless  such  purchas- 
er buys  in  good  faith  and  without  notice. 
Ooover  v.  Johnson,  86  Mo.  533;  Eldson  v. 
Hedger,  38  Mo.  App.  52.  With  full  knowl- 
edge of  the  facts  that  the  sale  to  its  vendor 
was  conditional  and  that  tbe  condition  had 
been  broken,  defendant,  in  purchasing  the 
machines  and  proceeding  to  use  them  w^ithout 
paying  plaintiff  for  them,  wrongfully  con- 
verted them  and  became  liable  to  plaintiff 
for  their  value.  Plaintiff  became  entitled 
to  sue  defendant  in  replevin  or  In  trover 
without  formal  demand,  since  tbe  possession 
of  tbe  machines  by  defendant  was  not  right- 
fully but,  as  to  plaintiff,  wrongfully  acquired. 

[6]  But  It  is  argued  that  In  first  bringing 
suit  against  defendant  In  affirmation  of  tbe 
sale  plaintiff  made  an  election  between  two 
inconsistent  remedies,  thereby  waived  its 
title  to  the  i;roperty,  and  precluded  itself 
from  thereafter  asserting  a  title  thus  waived 
and  abandoned.    Tbe  rule  is  Invoked  that: 


"Where,  on  the  sale  and  delivery  of  personal 

property  on  credit,  the  title  is  to  remain  in  the 
vendor  until  payment,  the  vendor,  upon  the  non- 
compliance with  the  conditions  of  sale  by  the 
vendee,  may  eithe;r  retake  the  property,  or  may 
treat  the  sale  as  absolute  and  bring  an  action 
for  the  price ;  but  tbe  assertion  of  either  right 
is  an  abandonment  of  the  other."  Davis  v.  Mill- 
ings, 141  Ala.  378,  37  South.  737,  and  authori- 
ties cited. 

This  rule  may  be  accepted  with  the  qual- 
ification that  the  mere  prosecution  of  a  suit 
against  tbe  conditional  vendee  for  the  pur- 
chase price  is  not  such  an  election  of  reme- 
dies as  win  amount  to  a  waiver  of  title. 
The  reservation  in  a  contract  of  sale,  of 
title  in  tbe  vendor  until  payment  of  the  price, 
is  in  tbe  nature  of  a  security  for  the  pay- 
ment, and  It  requires  more  than  a  mere  at- 
tempt to  enforce  the  collection  of  the  price 
after  condition  broken  to  constitute  a  waiver 
of  the  security.  The  rule  in  cases  of  this 
character  is  that  the  prosecution  of  one 
remedial  right  to  Judgment  or  decree,  wheth- 
er the  Judgment  is  for  or  against  the  plain- 
tiff, is  a  decisive  act  which  constitutes  a  con- 
clusive election,  and  bars  the  subsequent 
prosecution  of  inconsistent  remedial  rights; 
but  the  mere  assertion  In  court  of  one  of 
such  rights,  abandoned  before  the  action  has 
proceeded  to  Judgment,  Is  not  such  an  elec- 
tion as  will  deprive  the  plaintiff  of  the  right 
to  Invoke  the  opposite  remedy,  where  it  ap- 
pears, as  in  the  Instant  case,  that  the  de- 
fendant suffered  no  impairment  of  any  right 
by  reason  of  tbe  abandoned  proceeding.  Iron 
Co,  V.  Iron  Co.,  153  Ky.  20,  154  8.  W.  374; 
Johnson  t.  Central  Bank  of  Kansas  City,  116 
Mo.  559,  22  S.  W.  818,  38  Am.  St.  Rep.  616. 
The  reasoning  in  the  latter  case  applies  with 
equal  force  to  the  present  situation. 

"We  do  not  think,"  say  the  court,  "that  the 
bringing  of  the  attachment  suit  by  plaintiff 
against  the  Imboden  Commission  Company,  uor 
the  purchase  by  plaintiff  of  tbe  ufiice  fixtures, 
amounted  in  law  to  an  affirmance  ot  the  sale  of 
the  wheat  by  plaintiff  to  that  company.  This 
precise  question  was  before  the  St.  l^ouis  Court 
of  Appeals  in  the  case  of  Anchor  Milling  Co.  v. 
Walsh,  20  Mo.  App.  107,  where  the  facts  were 
that  tne  plaintiff  bad  brought  suit  and  levied 
an  attachment  upon  certain  property  of  the  de- 
fendant, thereby  asserting  the  defendant's  title 
to  it.  Afterwards  the  plaintiff,  finding  that  it 
had  misconceived  its  remedy,  dismissed  the  at- 
tachment suit  and  brought  replevin,  thereby  as- 
serting the  property  belonged  to  it.  The  court 
held  that  there  was  no  'estoppel  by  record,  for 
the  attachment  has  not  proceeded  to  judgment. 
There  is  no  estoppel  in  pais,  for  the  defendant 
has  not  taken  such  action  in  consequence  of  the 
suing  out  of  the  attachment  that  he  will  receive 
detriment  in  a  legal  sense  from  the  conduct  of 
the  plaintiff  in  changing  his  position  and  pur- 
suing a  different  remedy.  If  the  rule  of  the  cir- 
cuit court  were  generalized,  it  would  amount  to 
this:  That  a  litigant  elects  his  remedy  in  every 
case,  in  the  first  instance,  at  his  peril.  If  he 
finds  that  he  has  made  a  mistake,  whether  in 
consequence  of  erroneous  views  of  law  or  fact, 
he  has  nevertheless  estopped  himself  from  re- 
tracing his  steps.  He  cannot  dismiss  bis  suit 
and  institute  a  new  proceeding  of  a  different 
nature  against  the  same  party.  But  no  one  sup- 
poses that  this  is  law.'  " 
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Tbere  was  no  Inconslsteiicy  in  plaintiff 
attempting  to  recover  the  purchase  price  and, 
on  finding  that  thla  could  not  be  done,  re- 
sorting tif  the  title  it  held  in  the  property 
as  a  security  for  its  vendee's  performance 
of  the  contraxrt 

The  Judgment  is  for  the  right  party  and  Is 
affirmed.    All  concur. 

On  Motion  to  Transfer. 

[7-1]  We  are  asked  to  certify  the  case  to 
the  Supreme  Ciourt  on  the  ground  that  in 
omitting  to  state  that  plaintiff  had,  or  was 
entitled  to,  the  possession  of  the  property 
at  the  time  of  its  alleged  conversion,  the 
petition  Is  fatally  defective,  under  the  ruling 
of  the  St  Louis  Court  of  Appeals  in  QToole 
V.  Lowensteln,  177  Mo.  App.  662,  160  S.  W. 
1016,  and  that  in  affirming  the  Judgment 
onr  decision  is  in  conflict  with  that  case. 
The  petition  was  not  attacked  by  demurrer, 
and  the  cause  was  tried  on  the  theory  that 
a  good  cause  of  action  was  pleaded  and  that 
one  of  the  important  Issues  of  the  case  was 
the  right  of  plaintiff  to  the  possession  of  the 
property  at  the  time  of  its  alleged  conversion. 
The  sufficiency  of  the  petition  first  was  ques- 
tioned In  the  motion  in  arrest  of  Judgment 
which  the  court  overruled. 

In  cases  of  this  character  the  fact  of  plain- 
tiff's possession  or  right  to  the  possession  of 
the  property  at  the  time  of  the  conversion  is 
essential  to  his  right  to  recover,  and  a  peti- 
tion which  falls  to  allege  such  facts  is  de- 
fective. Bank  V.  Land  Ck).,  152  Mo.  loc.  dt. 
156,  53  S.  W.  902.  The  same  may  be  said 
of  the  value  of  the  property  which  also  must 
be  alleged.  Case  v.  Fogg,  46  Mo.  44.  In  the 
case  Just  cited  the  petition  did  not  allege 
the  value,  but  the  defendant,  as  here,  did 
not  raise  the  question  of  the  sufficiency  of 
the  petition  until  he  raised  It  In  his  motion 
In  arrest.  The  Supreme  Court  held  the  peti- 
tion good  after  verdict  and  that  a  Judgment 
would  not  be  disturbed  "for  the  reason  that 
the  pleadings  omit  'any  allegation  or  aver- 
ment without  proving  which  the  triers  of 
the  Issue  ought  not  to  have  given  such  a  ver- 
dict' " 

In  Sawyer  v.  Railway,  156  Mo.  468,  67  S. 
W.  108,  it  was  held  (as  stated  in  a  sylla- 
bus): 

"Where  the  parties  have  tried  a  case  as  if  the 
omitted  averment  were  in  the  petition,  although 
a  demurrer  was  lodged  against  it  on  account  of 
such  omission,  it  will  be  sufficient  to  sustain  a 
verdict,  if  after  verdict  it  would  have  been  con- 
sistent with  the  evidence,  admitted  without  ob- 
jection, to  amend  it  so  as  to  include  such  aver- 
ment. And  where  such  amendment  might  prop- 
erly have  b«en  made,  and  the  parties  at  the  trial 
have  proceeded  as  if  it  bad  been  made,  this  court 
on  appeal  will  consider  the  petition  as  having 
been  amended." 

In  Golden  v.  Moore,  126  Mo.  App.  518,  104 
S.  W.  481,  we  held  a  defect  such  as  that 
under  consideration  was  not  incurable  but 
would  be  deemed  waived  if  not  raised  by 


demurrer  to  the  petition;  and  In  Merrill  v. 
Mason,  169  Mo.  App.  606,  141  S.  W.  '^4,  we 
said: 

"Had  defendant  made  this  objection  to  the 
petition  by  demurrer,  it  would  have  been  good, 
and  there  is  no  donbt  but  wbat  the  court  would 
have  so  decided.  Bank  v.  I'isher,  55  Mo.  App. 
51;  Schwald  v.  Brunjes,  139  Mo.  App.  516  [123 
S.  W.  472] ;  Bank  v.  Land  Co.,  152  Mo.  146  [53 
S.  W.  9021 ;  Golden  v.  Moore,  126  Mo.  App.  518 
[104  S.  W.  481].  But  defendant  shoold  have 
demurred  to  the  petition  before  he  went  into 
trial.  The  conrts  are  not  inclined  to  encourage 
such  lack  of  diligence.  This  court  held  that 
such  a  defect  may  be  cured  by  amendment  when 
it  is  called  to  the  attention  of  the  trial  court  on 
bearing  of  the  motion  in  arrest  of  judgment 
Giolden  v.  Moore,  supra.  It  is  also  held,  where 
no  demurrer  to  the  petition  ia  filed,  such  objec- 
tion is  not  f;ood  after  verdict  State  ex  rel.  v. 
Reynolds,  137  Mo.  App.  261  [117  S.  W.  653]; 
McDonald  v.  Mangold,  61  Mo.  App.  291." 

It  is  conceded  in  the  O'Toole  Case  that  the 
defect  may  be  cured  by  amendment  and  if 
this  is  so  it  needs  must  follow  that  the  de- 
fendant may  waive  it  and  will  be  treated  as 
having  waived  it,  if  by  answering  to  the 
merits  he  accepts  the  petition  as  tendering 
the  statement  of  a  good  cause  of  action.  We 
think  the  opposite  conclusion,  expressed  in 
the  O'Toole  Case,  is  untenable,  and  accord- 
ingly certify  this  cause'  to  the  SuprenA 
Ck>urt    All  concur. 


PARKES  V.  WOOL8BT.    (No.  11302.) 

(Kansas  City  C!ourt  of  Appeals.     MissonrL 

Dec.  21,  1914.) 

Appkai  awd  Bbbob  (i  119*)— Decisions  Ap- 

FEALABLX. 

Judgment  for  defendant,  including  the  nsa- 
al  judgment  for  costs,  having  been  rendered, 
plaintiff  on  the  following  day,  at  the  same  term, 
moved  to  retaz  costs.  His  motion  was  granted, 
and  defendant  failed  to  move  for  new  trial  or 
to  appeal  from  the  judgment  letaxing  the  costs. 
Heli,  that  he  could  not  thereafter  appeal  from 
a  judgment  denying  his  motion  made  at  a  subse- 
quent term  to  retaz  the  costs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  823-839:  Dec.  Dig.  |  119.*] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty;   Jack  O.  Slate,  Judge. 

Action  by  J.  W.  Parkes  against  Ed.  S. 
Woolsey.  There  was  a  Judgment  for  defend- 
ant and,  on  plaintiff's  motion,  certain  costs 
were  retaxed.  From  an  order  denying  de- 
fendant's motion  to  retaz  the  costs,  defend- 
ant appeals.    Affirmed. 

S.  G.  Gill,  of  CaUfornia,  Mo.,  for  appellant 
Roy  L.  Kay  and  J.  B.  Gallagher,  both  of  Cal- 
ifornia, Mo.,  for  respondent 

ELLISON,  P.  J.  Plaintiff  broaght  an  ac- 
tion against  defendant  for  damages  suffered 
by  reason  of  defendant's  assault  and  battery. 
A  Judgment  was  rendered  for  defendant  on 
the  6th  day  of  May,  1914,  during  the  May 
term,  which  included  the  usual  Judgment  for 
costs  in  defendant's  favor  against  plaintiff. 
Plaintiff,  daring  the  tserm  and  on  the  next 
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day,  filed  a  motton  to  tax  against  the  defend- 
ant costs  of  certain  witnesses  wblcb  had 
been  subpcenaed  by  defendant  and  were  not 
Qsed  at  the  trial,  amounting  in  all  to  $31.80. 
The  court  sustained  this  motion  and  adjudg- 
ed such  costs  against  defendant.  The  latter 
did  not  file  a  motion  for  new  trial,  nor  did 
he  appeal  from  the  judgment  on  the  motion. 
But  afterwards,  on  the  4th  of  June,  defend- 
ant filed  a  motion  to  retax  the  costs  thus 
adjudged  against  him,  and  on  June  8th  thla 
motion  to  retax  was  overruled.  Defendant 
then  filed  a  motion  for  new  trial,  which  was 
overruled,  and  an  appeal  taken  from  the  last 
judgment. 

It  thus  appears  that  the  trial  court  render- 
ed a  Judgment  for  certain  costs  against  the 
defendant,  which  wonld,  bnt  tor  sncb  Jadg- 
ment,  have  been  taxed  by  the  clerk  against 
tbe  plaintiff,  who  was  the  losing  party.  No 
appeal  was  taken  fr<»n  that  judgment  Bnt 
instead  defendant  filed  a  motion  to  retax 
such  costs,  and  the  court  rendered  judgment 
refnslng  to  retax.  From  this  latter  judgment 
defendant  appealed  after  his  motion  for  new 
trial  had  been  overruled. 

The  appeal  cannot  be  sustained.  What  the 
court  rendered  judgment  taxing  the  costs 
against  defendant,  he  should  have  appealed 
from  that  judgment  lilann  v.  Warner,  22 
Mo.  App.  677;  Boaley  ▼.  Parle,  85  Mo.  App. 
232;  Paul  ▼.  Threshing  Mach.  Co.,  87  Mo. 
App.  647;  Beecham  v.  Evans,  186  Mo.  App. 
418,  117  S.  W.  1190. 

The  judgment  is  affirmed.    All  qoncnr. 


KTBSBI.HORST  PIANO  CO.  ▼.  PORTBR. 

(No.  1874a) 

<8t  Louis  Court  of  Appeals.    Missouri.    Nov. 

3,  1914.    Rehearing  Denied 

Jan.  7, 1916.) 

1.  Replevin  (§  71*)— Bentai.  yAi.XTB  or  Pbop- 

EBTY. 

Where  defendant,  who  was  entitled  to  the 
use  of  a  piano,  was  deprived  of  such  use  by 
plaintiff's  wrongful  replevin,  evidence  of  the  val- 
ue of  the  use  during  the  detention  period  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  iS  286-291 ;  Dec.  Dig.  S  71.*] 

2.  Payment  (j  70*)— Eviokncb— Inoobsement 
ON  Note. 

Where  plaintiff  replevined  a  piano  from  de- 
fendant for  alleged  n<mpayment  of  a  note  for  the 
price,  which  defendant  claimed  was  fully  paid, 
evidence  of  the  nonentry  of  payments  made  on 
the  back  of  the  note  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  203,  204,  206-218;  Dec.  Dig.  J 
70.*] 

3.  Evidence   (8  419*)— Written  Contbaot— 
Pabol  Evidence. 

Where  defendant  executed  a  note  for  $200 
for  a  piano,  and  paid  $10  cash,  and  delivered  a 
credit  slip  for  $75,  parol  evidence  was  admissi- 
ble to  show  that  $200  was  the  purchase  price, 
and  not  $276,  as  claimed  by  plaintiff,  and  that 


plaintiff  had  failed  to  give  defendant  credit  for 
the  $76. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §g  1912-1928;   Dec.  Dig.  S  419.*] 

4.  Tbial  (§  219*)— iNSTBUcnoNS— Definition 

OF  WOBDS. 

Where  negligence  was  not  the  gist  of  the  ac- 
tion, the  use  ol  the  word  in  an  instruction,  with- 
out defining  it,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  489 ;   Dec.  Dig.  |  219.*] 

5.  Appeal  and  Ebbob  ({  173*)— Issues  Not 
Raised  at  Tbial. 

No  issue  of  estoppel  having  been  raised  at 
the  trial  by  objection  or  instructions,  it  would 
not  be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1079-1080,  1091-1093, 
1006-1008, 1101-1120;  Dec.  Dig.  |  173.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  the  E^eselborst  Piano  Company 
against  Elizabeth  Porter.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AfBrmed. 

H.  A.  Loevy,  of  St  Louis,  for  appellant 
EUroy  Y.  SeUeck,  of  St  Louis,  for  respond- 
ent 

REYNOLDS,  P.  J.  This  action,  commenc- 
ed before  a  justice  of  the  peace,  is  a  statu- 
tory action  for  claim  and  delivery  of  personal 
property,  replevin,  so-called,  plaintiff  claim- 
ing under  a  chattel  mortgage  executed  by  de- 
fendant, the  chattel  mortgage  pledging  a 
certain  piano  which  had  been  bought  by  de- 
fendant of  plaintiff,  secured  a  note  dated 
November  30tb,  1008,  signed  by  defendant 
whereby  for  value  received  she  promised  to 
pay  to  order  of  defendant  $200,  "with  6  per 
cent  Interest  per  annum  to  maturity;  said 
principal  and  interest  payable  $10  cash  this 
date  and  balance  in  installments  of  five  or 
more  dollars  each  and  every  month,  begin- 
ning December  30th,  1908,"  with  the  usual 
clause  that  in  case  of  default  in  the  pay- 
ment of  the  note  or  any  installment  or  of 
Interest  when  due  the  whole  should  become 
due.  Defendant  made  no  written  pleading, 
nor  does  the  abstract  show  which  party  pre- 
vailed before  the  justice.  The  case  reached 
the  circuit  court  where  it  was  tried  before 
the  court  and  a  jury,  resulting  in  a  verdict 
in  favor  of  defendant,  the  jury  finding  that 
defendant  is  still  the  owner  and  entitled  to 
possession  of  the  property,  describing  the 
piano,  assessing  the  value  of  it  at  $125,  and 
assessing  damages  in  favor  of  defendant  for 
the  wrongful  detention  of  it  in  the  sum  of 
$31.25,  that,  as  stated  In  the  verdict,  being 
at  the  rate  of  $2.50  a  month  for  a  year  and 
15  days.  The  ordinary  judgment  in  such 
cases,  as  provided  by  statute,  followed.  Fil- 
ing a  motion  for  new  trial  as  well  as  one  in 
arrest,  plaintiff  has  perfected  its  appeal  to 
this  court. 

Here  counsel  for  appellant  assigns  ten 
errors. 

[I]  The  first  to  the  admission  of  evidence 
as  to  the  rental  value  of  the  piano  from  date 
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of  taking,  is  untenable.  Respondent,  if  en- 
titled to  the  use  of  tlie  instrument,  was  en- 
titled to  the  value  of  that  use,  and  we  And 
evidence  in  the  record  of  that  value  as  as- 
sessed by  the  Jury. 

[2]  The  second  assignment  is  that  it  was 
error  to  admit  evidence  as  to  the  non-entry 
of  payments  on  the  bacTc  of  the  note ;  that  is, 
evidence  was  admitted  to  show  that  these 
payments  had  not  been  endorsed  on  the  note 
until  a  short  time  prior  to  the  trial.  We  see 
DO  error  here. 

[S]  The  t)iird  assignment  is  the  most  seri- 
ous one  in  the  case ;  that  is  to  say,  the  ad- 
mission of  parol  evidence,  as  it  is  claimed, 
to  contradict  or  vary  the  note  and  mortgage. 

The  transaction,  as  in  evidence,  was  about 
this:  Respondent  wanted  to  purchase  a  pi- 
ano. Appellant  Is  a  dealer  In  pianos.  Re- 
spondent, accompanied  by  her  pastor,  a  Mr. 
Washington,  went  to  the  salesroom  of  appel- 
lant and  told  a  salesman  whom  they  met 
there,  of  her  desire  to  purchase  a  piano.  The 
salesman  asked  her  bow  much  she  proposed 
to  pay.  She  told  him  she  could  pay  only 
$200;  that  she  was  not  prepared  to  pay 
more  than  that.  The  salesman  showed  re- 
spondent and  Mr.  Washington  a  number  of 
pianos  and  quoted  prices  on  them;  some  at 
$200;  others  more  or  less;  some  new,  oth- 
ers secondhand.  Respondent  expressing  a 
preference  for  a  secondhand  one,  priced  at 
$200,  the  salesman,  according  to  the  testi- 
mony of  respondent  and  Mr.  Washington, 
showed  her  a  new  piano  and  endeavored  to 
have  her  buy  that.  He  quoted  It  at  $200. 
So  both  these  witnesses  most  positively  testi- 
fy. Mr.  Washington  asked  the  salesman  how 
It  was  that  they  could  sell  a  new  piano  for 
the  same  price  as  an  old  one,  whereupon  the 
salesman  said  that  this  new  piano  was  nam- 
ed for  a  member  of  the  family  of  the  propri- 
etor of  the  music  house  (appellant)  and  that 
the  bouse  wanted  to  get  it  on  the  market. 
Respondent  still  Insisted  that  she  preferred 
the  secondhand  piano;  both  she  and  Mr. 
Washington  saying  they  liked  its  tone  bet- 
ter. Respondent  thereupon  said  she  would 
take  the  secondhand  piano  at  the  price  nam- 
ed, $200.  Thereupon  she  banded  the  sales- 
man a  credit  slip  calling  for  a  credit  of  $75 
on  the  purchase  of  a  piano.  Respondent  and 
Mr.  Washington  both  testify  that  the  sales- 
man took  this  credit  slip  to  the  office  in  the 
salesroom  and  immediately  came  back  to 
them  and  said  that  this  credit  slip  was  only 
good  for  and  could  only  be  used  on  the  pur- 
chase of  a  new  pitCno.  The  only  contradict 
tion  at  this  point  is  that  according  to  the 
salesman  he  did  not  have  to  go  to  the  oRce 
with  the  credit  slip,  but  that  when  he  look- 
ed-at  it  he  saw  that  it  called  for  a  credit 
only  on  a  new  piano  and  at  once  so  Informed 
respondent  At  any  rate,  all  agree  that  the 
salesman  told  respondent  that  it  could  not 
be  applied  on  an  old  piano  but  only  on  a 
new  one;  that  It  could  not  be  applied  in  the 
purchase  of  the  secondhand  piano  respondent 


had  selected.  Thereupon,  according  to  tbe 
positive  testimony  of  respondent  and  Mr. 
Washington,  respondent  agreed  to  take  the 
new  piano  at  $200,  finding  that  she  could  not 
use  the  credit  slip  in  payment  upon  an  old  or 
secondhand  piano.  There  is  little  contradic- 
tion of  this.  The  salesman,  asked  by  coun- 
sel for  appellant  if  he  bad  told  respondent 
and  Mr.  Washington  that  the  new  piano  was 
$275,  answered: 

"I  may  have  shown  them  the  new  i^anoa. 
Ques.  Did  you  tell  either  of  them  at  that  time? 
Ana.  No,  all  the  pianos  have  the  tag  price  on 
them.  Ques.  Did  you  vary  from  it?  Ana.  I 
could  not,  because  it  is  there  in  black  and 
white." 

Whether  respondent  saw  this  tag  or  bad 
her  attention  called  to  It,  does  not  appear. 
Both  respondent  and  Mr.  Washington  testify 
in  the  most  positive  manner  that  no  price 
other  than  $200  was  named  as  the  price  for 
this  new  piano.  The  salesman's  only  version 
of  it  Is  as  above  set  out  The  note  and  mort- 
gage were  then  drawn  up,  presented  to  re- 
spondent and  she  signed  both,  paying  $10  In 
cash,  the  salesman  retaining  the  credit  slip 
for  $75.  The  piano  was  thereupon  delivered 
to  respondent,  who  retained  it  for  nearly 
three  years,  making  payments  until  she  had 
paid  in  cash  $145,  exclusive  of  the  $75,  when 
appellant  replevied  it  from  her  possession, 
claiming  a  balance  atlll  due  on  the  basis  of 
$275  being  the  price  of  the  Instrument. 

During  these  years  there  was  a  continual 
dispute  between  tbe  parties  as  to  how  much 
respondent  owed  on  the  piano,  respondent 
insisting  that  she  was  entitled  to  a  credit  for 
the  $75  called  for  in  the  credit  slip  which  ap- 
pellant had  accepted;  appellant  claiming  that 
tbe  price  of  tbe  piano  was  $275;  that  it  had 
credited  the  $76  slip  or  order  on  Its  book  ac- 
count with  respondent  in  which  it  had  enter- 
ed the  transaction  from  a  sales  slip  made 
out  by  the  salesman,  and  that  when  respond- 
ent signed  the  note  she  still  owed  $200,  on 
which  she  then  paid  $10.  Including  this  110, 
appellant  had  credited  respondent  with  $145, 
not  crediting  the  $75  evidenced  by  the  credit 
slip  on  the  note. 

Going  back  to  the  purchase  of  the  piano 
and  execution  of  the  note  and  mortgage.  It 
Is  in  evidence  that  when  the  salesman  handed 
them  to  respondent  and  she  was  asked  to  sign 
them,  and  was  about  to  do  so,  Mr.  Waahlng- 
ton  said:  "Why  do  yon  sign  a  note  without 
having  it  read?"  Whereupon,  according  to 
Mr.  Washington,  tbe  salesman  said:  "It  is 
all  right;  that  is  the  contract  that  we  sell 
everything."  The  salesman  testified  very  pos- 
itively that  both  the  mortgage  and  note  were 
read  by  tiim  to  respondent  Respondent  .tes- 
tified that  she  could  write  but  could  not  read 
"to  amount  to  anything."  She  at  first  testi- 
fied that  neither  the  note  nor  mortgage  were 
read  by  or  to  her.  On  cross-examination  she 
testified: 

"They  didn't  read  that  chattel  mortgage  to  me 
any  more  than  they  read  it  to  the  jury,  not 
that  much."    Aaked,  "Did  they"  (meaning  the 
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salaunen)  "at  that  time  tell  yon  bow  much  the 
balance  was  that  was  due?"  she  answered: 
"They  said  after  I  paid  my  money  it  would  be 
$115,  I  think,  $115  with  interest,  being  interest 
on  the  $115  with  six  per  cent.;  that  would  be 
what  I  had  to  pay  after  I  had  paid  this  $75  and 
the  $10.  Ques.  Was  that  stated  to  you  at  the 
time  you  signed  the  papers?  Ans.  That  was 
stated  to  me  at  the  time  I  signed  the  papers 
right  then  and  there  what  the  amount  would  be." 

So  much  for  the  facts  as  in  evidence. 

On  these  facts  the  court,  at  the  instance  of 
appellant,  instructed  the  jury  as  follows: 

"If  you  believe  and  find  from  the  evidence  in 
this  case  that  defendant  bought  a  piano  from 
plaintiff  for  $275 ;  that  she  received  a  credit  on 
purchase  price  at  that  time  from  plaintiff  for 
$75,  and  then  executed  her  note  for  $200,  pay- 
able to  its  order,  at  the  rate  of  $10  cash  and  $5 
each  month,  witii  interest  at  6  per  cent,  per  an- 
num from  date,  and  secured  payment  thereof 
by  a  chattel  mortgage  on  said  piano,  in  and  by 
which  she  agreed  Uiat  if  she  failed  to  make  pay- 
ments as  agreed  by  her,  then  plaintiff  should  be 
entitled  to  the  possession  of  said  piano,  and  if 
you  further  find  and  believe  from  the  evidence 
that  on  October  24,  1911,  she  was  by  reason  of 
said  notej  indebted  to  plaintiff  in  any  sum,  then 
plaintiff  is  entitled  to  recover  the  possession  of 
said  piano,  and  your  verdict  must  be  for  the 
plaintiff." 

At  the  Instance  of  respondent,  the  court 
Instructed  the  Jury,  in  substance,  that  if  they 
found  and  believed  from  the  evidence  that 
on  November  30th,  1908,  plalntlfl  sold  the 
piano  to  defendant  for  $200  and  the  order 
for  $76  mentioned  in  the  evidence  is  a  par- 
tial payment  on  the  piano,  "and  If  the  Jury 
find  and  believe  from  the  evidence  that  the 
signature  of  defendant  to  the  mortgage  and 
note  in  question  was  obtained  upon  a  false 
representation  by  plaintiff  or  its  authorized 
agents  as  to  the  amount  to  be  paid  thereon, 
and  the  defendant  signed  it  without  knowing 
the  amount  and  under  the  belief  It  was  for 
the  sum  of  $125,  and  not  for  an  amount  in 
excess  thereof,  and  you  further  so  find  that 
said  sum  of  $125  has  been  paid  to  plaintiff 
by  defendant,  or  if  you  shall  find  that  the 
mortgage  and  note  was  misread  to  defendant 
and  she  signed  it  when  she  was  told  by  a  rep- 
resentative or  representatives  of  defendant, 
and  believed  that  she  was  signing  another 
and  different  one  in  amount,  to-wit,  one  for 
$125,  and  that  defendant  did  not  or  could  not 
herself  read  such  note,  and  that  she  was  not 
guilty  of  any  negligence  in  so  signing  the 
mortgage  and  note,  then,  your  verdict  must 
be  for  the  defendant." 

Two  instructions  as  to  the  amount  of  the 
verdict  were  given. 

The  principal  contention  by  counsel  for 
appellant  is  as  to  this  first  instruction  and 
his  very  learned  argument  turns  largely  on 
bis  third  assignment  of  error;  that  is,  that 
the  respondent  was  allowed  to  introduce  pa- 
rol evidence  attacking  the  note  and  mortgage. 
It  may  be  admitted  that  this  first  instruc- 
tion is  inartiflcially  drawn.  But  the  question 
for  us  here  is,  is  it  so  defective  and  so  mis- 
leading and  so  erroneous  as  to  demand  a 
reversal    of   this   Judgment?     In    the    first 


place,  "It  is  not  necessary  to  bold  that  the 
parol  evidence  attacked  or  contradicted  the 
note  and  mortgage."  Absent  fraud,  that  can- 
not be  done.  Jenkins  Sous  Music  Co.  v.  John- 
son, 175  Mo.  App.  355,  1C2  S.  W.  308;  Ely 
V.  Sutton,  177  Mo.  App.  546,  162  S.  W.  755, 
and  the  many  cases  there. cited.  Fraud  is 
here  relied  upon,  but  that  fraud  goes,  not  di- 
rectly to  impeach  the  note  and  mortgage,  but 
to  the  claim  of  appellant  that  at  the  tUne  of 
the  execution  of  these  papers  respondent  did 
so  to  evidence  that  a  balance  of  $200  was  due 
on  the  purchase  of  a  piano  at  the  price  of 
I  $275.  The  testimony  in  the  case,  if  believed 
by  the  Jury,  is  overwhelming  that  respond- 
ent never  undertook  or  agreed  to  buy  any 
piano  other  than  the  one  priced  to  her  at 
$200.  Granting  that  she  read  both  papers; 
granting  that  she  is  bound  by  them  and  can- 
not be  permitted  to  contradict  them,  absent 
fraud,  it  seems  clear  that  respondent  had  a 
right  to  assume  even  from  them,  that  she 
was  to  pay  only  $200.  The  salesman  told 
her,  in  presenting  the  pai)ers  to  her  for  sig- 
nature, and  after,  as  he  says,  having  read 
them  to  her,  "It  is  all  right;  that  is  the  con- 
tract that  (by  which?)  we  sell  everything." 
So  that  respondent  may  well  have  assumed, 
if  she  knew  that  the  note  called  for  the  pay- 
ment of  $200,  that  as  she  was  buying  a 
piano  at  that  figure  it  was  all  right  to  put 
$200  in  the  note  as  that  was  what  she  was 
to  pay,  and  that  having  turned  over  the  cred- 
it slip  calling  for  $75,  which  appellant  ac- 
cepted, and  having  paid  $10  in  cash,  that  the 
$200  note  would  be  credited  with  both  of 
these  payments.  It  is  not  necessary  there- 
fore to  hold  that  her  testimony  tended  to 
impeach  or  contradict  the  note;  to  the  con- 
trary it  may  be  said  to  be  consistent  with  it. 

We  hold  that  under  the  facts  in  evidence, 
It  does  not  follow  that  this  evidence  is  to  be 
construed  as  contradicting  the  note  or  mort- 
gage. More  accurately,  it  bore  on  the  ques- 
tion of  whether  inroper  credit  had  been  given 
upon  the  note.  The  note  and  mortgage  might 
well  stand  as  executed  and  yet  the  question 
would  remain  as  to  whether  defendant  still 
owed  anything  on  the  note.  This,  not  in  con- 
tradiction of  the  note  but  accepting  it,  chal- 
lenging the  correctness  of  the  credits. 

There  is  abundance  of  evidence  tending  to 
prove  that  respondent  supposed  she  was  buy- 
ing a  $200  piano  and  that  she  never  intend- 
ed to  and  never  agreed  to  pay  $275.  Neither 
the  note  nor  mortgage  make  any  reference 
to  $275  as  the  price  of  the  piano  she  bought ; 
in  fact,  they  do  not  name  any  price,  but  call 
for  $200,  ten  of  this  to  be  paid  in  cash.  The 
evidence  is  conclusive  that  respondent  sup- 
posed she  was  buying  the  piano  for  the  total 
price  of  $200.  Along  with  the  delivery  of 
the  note  respondent  paid  $10  cash,  having 
before  that  turned  over  the  credit  slip  for 
$75,  and  appellant  credited  the  $10  on  the 
note.  Instead  of  crediting  the  $76  on  the 
note,  It  credited  it  on  a  piano  at  the  price  of 
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$275.  It  is  clear  that  respondent  never 
agreed  to  pay  that  price  for  any  piano. 

[4]  The  use  of  the  word  "negligence"  In 
this  Instruction,  without  explaining  It,  was 
not  error.  The  cases  In  which  It  Is  held  that 
to  do  80  is  error,  are  cases  In  which  the  gist 
of  the  action  was  negligence.  That  is  not 
tills  case. 

[S]  It  is  nrged  that  by  retention  of  the 
piano  for  so  long  a  time  and  by  overpaying 
the  debt  (according  to  what  respondent  claim- 
ed she  owed),  respondent  Is  estopped  from 
now  setting  up  her  defense.  No  such  Issue 
was  raised  below  by  objection  or  Instruction. 
On  the  facts  before  us  we  cannot  declare  es- 
toppel as  a  matter  of  law.  Claiming  and 
obviously  believing  that  she  had  paid  In  full 
for  the  Instrument,  respondent  was  under 
no  obligation  to  return  It.  That  she  had 
constantly  and  consistently  insisted  on  her 
purchase  of  the  instrument  at  and  for  the 
price  of  $200,  Is  very  clear. 

Other  errors  are  assigned,  but  we  do  not 
consider  them  tenable,  nor,  in  the  view  we 
take  of  the  case,  do  we  deem  it  necessary 
to  discuss  them. 

We  are  admonished  by  statute  (R,  S.  1909, 
I  1850),  to  disregard  any  error  or  defect  in 
the  proceedings  which  shall  not  affect  the 
substantial  right  of  the  adverse  party,  and 
by  section  2082  not  to  reverse  the  Ju^ment 
of  the  trial  court  unless  we  shall  believe  that 
error  was  committed  against  appellant  and 
materially  affecting  the  merits  of  the  action. 

Applying  these  statutory  provisions,  we  fall 
to  find  reversible  error. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

NORTONI  and  ALLEN,  JX,  concur. 


RIGLER  y.  REID  et  al.    (No.  18751.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8, 

1914.    Rehearing  Denied  Jan.  7, 1915.) 

1.  CoBPOBATiONS    (S    121  •)  —  Stock   Saias  — 

FBAXTD— RjCSCISSION — EUCCTION. 

One  defrauded  into  purchasing  corporate 
stock  has  one  election,  either  to  rescind,  or  to 
abide  by  the  contract  and  recover  damages,  and, 
haying  once  elected,  his  election  is  finid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  504,  505;   Dec.  Dig.  {  121.*] 

2.  COBPOBATIONS     (§     117*)  —  STOCK     SALKS  — 

Evidence— False  Representations. 

Where  defendant  sought  to  rescind  a  pnr- 
cbase  of  corporate  stock  made  May  16,  lUll, 
for  fraud,  and_  had  elected  to  affirm  a  prior  pur- 
chase of  certain  of  the  same  stock,  false  repre- 
sentations antedating  and  concurrmg  with  the 
prior  puichaae  were  irrelevant  and  inadiqisai- 
ble. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  606;    Dec  Dig.  i  117.*] 

3.  EviDEIfOB    (I  441*)— KlQHT  TO   RESCIND  — 

Pabol  Bvidkngb. 

Where  a  written  contract  for  the  sale  of 
corporate  stock  was  plain  and  explicit  on  its 
face,  and  contained  no  provision  authorizing  de- 
fendant to  rescind,  if  dissatisfied,  at  the  end  of  1 


30  days,  parol  evidence  that  such  option  was  an 
agreed  provision  of  the  sale  was  inadmissible. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1719, 1723-1763,  1765-1845,  2030- 
2047 ;   Dec.  Dig.  |  441.*] 

4.  CoBPOBATioNs  a  117*)— Stock  Sauw— Bb- 
scisaioN— Fbauo. 

Evidence  held  insuffleient  to  warrant  a  find- 
ing that  defendant  was  induced  to  purchase 
certain  corporate  stock  from  plaintiff  and  exe- 
cute a  note  for  a  part  of  the  price  by  fraudu- 
lent representations. 

[Ed.  Note. — For  other  'cases,  see  Corporations, 
Cent  Dig.  §  606;   Dec.  Dig.  $  U7.*] 

5.  COBPOBATIONS  (|  116*)  —  SALB  OF  STOCK  — 

Canceixation— Fraud. 

Cancellation  of  a  contract  for  the  sale  of 
corporate  stock  cannot  be  had  for  the  seller's 
mere  breach  of  a  promise  nor  because  of  his 
statemieut  that  the  stock  was  very  valuable. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  493,  494,  496 ;    Dec.  Dig.  g  116.*] 

6.  COBPOBATIONS   (§   117*)— STOCK   SALES— R«- 
8CI88I0N— FbAUD— Time— "IlQCEDIATELT." 

While  the  word  "immediately,"  as  used  in 
the  rule  that  one  induced  to  purchase  property 
by  fraud  must  immediately  rescind,  does  not 
mean  "instanter,"  regardless  of  hindering  condi- 
tions, it  does  mean  within  a  reasonable  time, 
considering  the  conditions  and  circumstances 
prevailing,  and  that  the  buyer  shall  not  be  per- 
mitted to  speculate  on  whether  to  rescind; 
and  hence,  where  defendant  purchased  certain 
corporate  stock  from  plaintiff  on  May  16th, 
and  was  immediately  elected  secretary  of  the 
company,  and  did  not  elect  to  rescind  for  alleged 
fraud  until  July  29th,  his  election  was  not  made 
within  a  reasonable  time,,  and  his  right  to  re- 
scind was  lost 

[Ed.  Note. — For  other  cases,  see  Oorporationa, 
Cent  Dig.  §  606;  Dec.  Dig.  §  117.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Immediately.] 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 

Action  by  R.  I.  Rigler  against  H.  B.  Reid 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed,  and  judgment 
ordered  for  plaintiff. 

A.  H.  Breltenbach  and  H.  A.  Loevy,  both 
of  St  Louis,  for  appellant  Thomas  H. 
Sprinkle,  of  St  Louis,  for  respondents. 

NORTONI,  J.  This  is  a  suit  on  a  prom- 
issory note,  but' the  important  question  for 
consideration  relates  to  the  equitable  defense 
set  forth  in  the  cross-bill.  The  answer  and 
cross-bill  charge  the  note  was  induced 
through  fraudulent  representations  on  the 
part  of  plaintiff;  avers  defendant  rescinded 
the  contract  on  discovery  of  the  fraud ;  and 
prays  the  court  for  a  decree  of  rescission 
touching  the  note  and  the  contract  of  pur- 
chase for  which  It  was  given.  The  finding 
and  judgment  were  for  defendant,  and  plain- 
tiff prosecutes  the  appeaL 

It  appears  that  plaintiff,  one  Bloomer,  and 
Williamson  were  conducting  a  small  business 
In  St  Louis  in  partnership  and  manufactur- 
ing extract*  About  February  25,  1911,  this 
business  was  Incorporated  for  $10,000  under 
the  name  of  the  Mound  City  Extract  Com- 
pany.    The  goods  of  the  partnership  were 


*Tot  other 
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glren  over  to  the  corporation  In  payment 
of  the  capital  stock  of  $10,000,  and  such 
stock  was  Issued  to  plaintlfC,  Bloomer,  and 
Williamson.  Atmut  March  9th  defendant 
Reld,  desiring  to  go  Into  business,  purchased 
300  shares  of  the  stock,  the  face  ralue  of 
which  was  $10  each,  for  $1,000,  from  plain- 
tiff, Dr.  It.  I.  Rlgler.  At  the  time  of  this 
purchase,  March  9th,  It  is  said  plaintiff  made 
certain  false  representations  to  defendant 
with  respect  to  the  value  of  the  stock,  etc. 
Among  other  things,  it  is  said  Dr.  Itigler  told 
defendant  he  had  Invested  f3,500  In  the  busi- 
ness, and  that  It  made  a  profit  of  400  per 
cent  However,  there  is  no  statement  that 
It  made  a  net  profit  of  that  amount.  There 
is  evidence  tending  to  prove  that  some  of 
the  receptacles  for  extracts  were  not  full,  as 
they  seemed  to  be,  and  that,  in  fact,  the  in- 
ventory was  "stuffed."  There  Is  some  evi- 
dence, too,  that  all  of  the  liabilities  of  the 
company  were  not  truly  revealed  to  defend- 
ant; the  discrepancy  being  some  $500  or 
$600,  thereabout  But  after  all,  the  state- 
ment of  assets  and  liabilities  that  defendant 
details  shows  total  assets  of  $11,488.05  owned 
by  this  $10,000  corporation,  and  it  appears 
defendant  purchased  $3,000  worth  of  stock  at 
par  value  therein  from  plaintiff  for  $1,000, 
or  at  33V&  cents  on  the  dollar.  On  Marca 
31,  defendant  was  elected  secretary  of  the 
company,  and  it,  appears  that  he  continued 
in  and  about  its  ofllce  and  plant  all  of  the 
time,  and  took  an  active  part  in  managing 
the  affairs  of  the  business.  Plaintiff,  Dr. 
Rlgler,  was  a  practicing  physician,  and  it  is 
said  he  was  present  at  the  place  of  business 
only  occasionally.  Matters  moved  along 
with  defendant  present  In  the  place  of  busi- 
ness and  Bloomer  traveling  "on  the  road" 
until  about  the  16th  of  May,  when  one  Iler- 
zog  desired  to  purchase  defendant's  stock 
and  the  controlling  interest  in  the  business. 
On  May  16th  defendant  made  a  new  pur- 
chase of  stock  from  plaintiff.  Dr.  Rlgler,  with 
a  view,  he  says,  of  selling  his  entire  Interest 
to  Herzog.  By  this  second  purchase,. effected 
on  May  16,  1911,  defendant  procured  from 
plaintiff  460  additional  shares  of  the  stock 
in  the  company  for  the  agreed  price  of  $1,- 
800,  to  be  paid  as  follows:  $50  ca.sh;  and 
$1,750  by  a  note,  dated  May  16,  1911,  and 
due  In  30  days.  This  transaction  was  evi- 
denced by  a  written  contract  of  even  date 
therewith,  executed  by  both  parties,  and,  as 
part  of  the  consideration,  defendant  agreed 
to  pay  a  note  held  by  the  Oass  Avenue  Bank 
for  $203  and  another  note  to  the  Merrill  Drug 
Company  for  $80.  Defendant  insists,  too, 
'that  It  was  agreed  that  If  he  became  dis- 
satisfied within  30  days  he  could  surrender 
the  stock  to  plaintiff.  Dr.  Rlgler,  take  up 
bis  note,  and  receive  the  $50  paid,  which  was 
to  be  returned,  and  be  released  from  the  bar- 
gain ;  bat  there  is  no  mention  of  this  feature 
of  the  transaction  in  the  written  contract 
referred  to.  About  June  1st  defendant  had 
occasion  to  go  through  the  books  of  the  com- 


pany, and  discovered,  as  he  says,  that  be  had 
been  deceived  on  purchasing  bis  stock  on  the 
9th  of  March  theretofore,  in  that  the  liabil- 
ities of  the  company  were  several  hundred 
dollars  greater  than  he  had  understood,  and 
the  amount  of  goods  on  Iiand  was  not  as 
great  as  had  been  represented  to  him  at  the 
time;  also  that  plaintiff  had  not  invested 
$3,500  therein.  Thereafter  be  sought  to  re- 
scind by  tendering  the  stock  purchased  on 
May  16tb  to  plaintiff  and  demanding  the  re- 
turn of  his  note  and  the  $50  paid  on  the  pur- 
chase of  stock.  Plaintiff  declined  to  accede 
to  the  proffered  rescission,  and  said  they 
would  straighten  the  matter  out  some  way, 
but  nothing  was  done.  Several  mouths  there- 
after plaintiff  instituted  suit  against  defend- 
ant on  the  note  of  date  May  16th,  given  in 
consideration  of  the  second  purchase  of  stock, 
and  defendant  sets  forth  In  his  cross-bill 
that  the  note  was  induced  by  fraud;  that 
upon  the  discovery  of  the  fraud  he  rescinded 
the  contract;  and  prays  the  court  for  a  de- 
cree of  rescission  canceling  the  note  and  a 
Judgment  awarding  him  a  recovery  of  the 
$50  from  plaintiff.  There  is  much  evidence 
in  the  record  concerning  representations  made 
by  plaintiff  to  defendant,  pertaining  to  the 
first  purchase  of  stock  on  March  9,  1911,  but 
obviously  this  is  foreign  to  the  issue  here 
In  Judgment  for  the  present  suit  deals  alone 
with  the  note  given  May  16,  1911,  and  the 
cross-bill  seeking  a  rescission  for  fraud  in 
the  inception  of  that  transaction.  Defend- 
ant In  no  wise  seeks  to  rescind  the  contract 
by  which  be  purchased  the  stock. in  the  com- 
pany of  plaintiff  on  March  9th,  but,  on  the 
contrary,  afllrms  that  transaction. 

[1]  A  person  defrauded  Into  making  a  con- 
tract has  but  an  election,  and  an  election 
once  determined  is  determined  forever.  An 
election  to  abide  by  the  contract  will  prevent 
its  rescission. 

[2]  Defendant  clearly  affirms  the  transac- 
tion of  March  9th,  and  his  cross-bill  seeks 
equitable  relief  only  with  respect  to  the 
transaction  of  May  16tta.  The  fraud,  if  any, 
antedating  and  concurring  with  the  purchase 
of  March  9th,  appears  to  be  condoned  and 
ratified  by  defendant  But,  though  such  be 
true,  he  details  in  evidence  alleged  fraudu- 
lent representations  with  resi)ect  to  the  trans- 
action of  March  9tb  as  if  they  are  pertinent 
to  be  considered  on  bis  cross-bill  for  rescis- 
sion of  the  contract  entered  into  May  16th 
thereafter.  Obviously  this  evidence  Is  be- 
side the  case,  for  the  contract  in  Judgment  is 
to  be  determined  with  reference  to  the  facts 
and  circumstances  under  which  It  was  made. 
Concerning  this  matter,  we  find  no  substantial 
evidence  in  the  record  tending  to  prove 
fraudulent  representations  sufficient  to  mis- 
lead defendant  and  authorize  the  cancella- 
tion of  the  contract  entered  Into  on  May  ICth. 

[3]  However,  on  reviewing  defotdant's  evi- 
dence, it  appears  his  real  ground  of  com- 
plaint on  which  he  seeks  a  rescission  of  the 
contract  of  May  16th  in  Judgment  bere  la 
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tbat  plaintiff  agreed  to  take  back  the  stock 
and  surrender  the  note  in  suit  if  defendant 
were  dissatisfied  at  the  end  of  30  days.  But 
this  may  not  be  considered;  for  the  whole 
transaction  was  reduced  to  writing  at  the 
time,  and  no  such  provision  appears  therein. 
Obviously  this  is  but  an  attempt  to  vary 
by  parol  the  terms  of  a  written  contract 
plain  and  explicit  on  Its  face.  The  evidence 
concerning  this  matter  is  to  be  rejected  en- 
tirely as  of  no  avail  here. 

[4]  We  come  now  to  consider  the  question 
of  the  alleged  fraud  and  false  representa- 
tions, or,  In  other  words,  the  fraud  and  de- 
ceit practiced  by  plaintiff  on  defendant,  and 
relied  upon  as  the  Inducing  cause  of  the  con- 
tract of  May  16th,  by  which  defendant  pur; 
chased  the  460  shares  of  stock  and  executed 
the  note  for  same.  The  substance  of  defend- 
ant's case  touching  this  matter  is  revealed  In 
the  following  portion  of  the  record — ^that  Is, 
an  extended  excerpt  from  his  testimony — 
which  we  copy: 

"Q.  It  was  May  16th  that  you  bought  the  sec- 
ond block  of  stock?  A.  Yes,  sir.  Q.  Now, 
from  March  9th  to  May  16th,  what,  if  anything, 
did  Dr.  Rigler  have  to  do  with  the  conduct  of 
the  company?  Did  he  take  any  active  part  in 
the  management  of  the  office?  Did  he  come 
to  the  office  to  do  anything?  A.  Yes;  he  was 
down  there  quite  often ;  but  be  bad  nothing  ac- 
tually to  do.  He  is  a  practicing  physician.  He 
would  drop  in  there  every  day  or  two.  He 
would  call  up  a  couple  of  times  a  day,  proba- 
bly. Q.  When  you  bougbt  this  second  block  of 
stock  and  gave  this  note,  what  induced  you  to 
do  it?  What  did  you  rely  upon?  A.  He  came 
down  there.  He  had  been  sending  people  down 
there  about  the  stock,  looldng  at  tbe  stock,  and 
looking  at  tbe  place,  and  be  didn't  like  the 
idea  of  it  getting  out  only  just  with  us  few  in. 
He  told  me  it  would  be  a  good  thing  for  me  to 
buy  it.  Q.  Is  that  the  reason  you  bought  it? 
A.  On  bis  recommendation.  I  believed  in  him. 
I  believed  that  what  he  said  was  right  I 
thought  that  he —  Q.  What  do  you  mean  by 
'wbat  be  said  was  right'?  A.  Well,  he  had  al- 
ways done  what  he  told  me  be  would  do,  in 
the  best  way ;  his  business  dealings  had  been 
favorable  previous  to  this  time.  Q.  Did  you 
rely  on  his  statement  that  he  would  take  this 
stock  back  and  return  your  $50  in  30  da^,  if 
you  were  not  satisfied?  A.  I  did.  Q.  Then 
you  didn't  rely  on  the  statement  made  in  March 
as  to  tbe  condition  of  tbe  company?  A.  Yes: 
I  put  that  along  with  what  be  told  me;  I 
thought  it  must  be  correct  My  investments  pre- 
vious to  this  time  were  under  the  same  condi- 
tions, and  when  I  asked  for  the  principal,  he 
has  returned  it  to  me.  Q.  Between  the  9th  of 
March,  when  you  were  put  into  the  office  to 
learn  the  business  and  after  you  bought  tbe  first 
block  of  stock,  and  the  16th  of  May,  when  you 
bought  the  second  block  of  stock,  did  yon  dis- 
cover anything  in  or  about  the  business  or  the 
books  of  the  company  that  led  you  to  suppose 
that  tbe  statement  made  on  March  9th  was 
not  true?  A.  0£ly  in  tbese  checks  that  came 
in  and  the  commissions  and  the  few  bills  that 
were  there.  I  took  it  up  with  thein,  and  they 
said  it  would  be  adjusted  later.  The  doctor 
said  he  would  fix  it  up  with  me.  Q.  I  thought 
you  told  me  a  while  ago  that  he  told  you  that 
those  checks  were  Issued  for  money  that  was 
due  him  personally.  A.  I  kicked  on  those  being 
paid.  Q.  Wbat  was  it  he  said  he  would  do 
when  you  kicked  on  that  being  paid?  A.  He 
suggested  several  times  that  he  would  sell  some 
of  his  stock  and  put  the  money  into  the  com- 
pany.    Q.  How  much?     A.  He  suggested  dif- 


ferent shares;  suggested  it  different  times.  Q. 
Put  it  into  the  company — what  for?  To  re- 
place the  amount  of  these  checks?  A.  Yes,  sir. 
Q.  Reimburse  the  company  for  what  it  had  ex- 
pended? A.  That  they  hadn't  given  me.  Q. 
What  I  am  trying  to  find  out  from  ^ou  is  wbat 
was  the  inducing  cause  for  your  buying  this  sec- 
ond block  of  stock— what  was  It  you  relied  upon 
that  induced  you  to  buy  the  sto^7  A.  Well,  it 
was  this:  He  kept  sending  representatives 
down  there  and  telling  me  what  a  good  thing 
this  was,  and  made  me  believe  that  tbe  stock 
was  very  valuable.  His  representatives  were 
Mr.  Parker,  Mr.  Sarles,  his  brother-in-law,  and 
he  had  two  other  parties  come  down.  He  phon- 
ed me  that  they  were  coming,  and  he  told  me  of 
several  parties  that  he  was  going  to  send  down 
to  buy  stock  in  the  company.  He  said  he  was 
trying  to  sell  his  own  stock,  and  he  told  me  in 
advance  that  he  was  about  to  send  somebody 
down  to  inquire  as  to  tbe  condition  of  the  com- 
pany. He  told  me  to  show  tbe  people  around 
there ;  tdl  them  wbat  profit  was  being  made, 
and  what  he  bad  there,  in  a  general  way  moat 
generally  Bloomer  taking  care  of  them.  He  also 
bad  tbe  arrangement  with  him  as  well  as  with 
me.  Q.  What  did  he  tell  you  to  say  to  these 
customers  about  the  profits  being  made?  A 
About  the  same  as  what  he  had  told  me.  Q. 
What  did  be  tell  you?  A.  About  400  per  cent 
He  made  the  statement  to  me  that  the  company 
was  making  400  per  cent  before  I  bought  my 
first  stock.  That  conversation  took  place  out 
at  bis  office  just  about  the  day  before  I  bought 
my  stock.  O.  Now,  repeat  that  conversation 
as  it  occurred,  as  far  as  you  can.  A.  I  asked 
him  what  per  cent  the  company  was  making. 
He  said  about  400  per  cent,  profit  Along  with 
this  conversation  he  said  that  he  had  invested 
himself  personally.  Q.  Was  that  gross  profit  or 
net  profit,  did  he  say?  A.  No;  he  didn't  say 
that  Q.  Did  the  company  make  a  gross  profit 
of  400  per  cent  on  its  sales?  A.  Well,  I  hard- 
ly know  whether  they  did  or  not;  I  don't  think 
they  did;  in  fact,  I  didn't  go  into  tbe  works 
enough  to  get  to  realize  wbat  he  really  did 
make,  the  way  they  bought  the  stuff  in  small 
dribs.  I  bought  this  second  lot  of  stock  on  the 
16th  of  May.  After  that  I  continued  in  tbe  of- 
fice of  the  company  until  June.  Then  there  was 
arrangements  made  at  the  bank  at  that  time 
for  Bloomer  to  write  the  checks.  I  had  been 
signing  the  checks  before  that  time.  The  cash- 
ier told  me  at>out  the  change  when  I  went  to 
balance  the  bank  book.  We  kept  a  bank  ac- 
count at  the  Cass  Avenue  Bank  It  bad  been 
kept  there  while  they  were  a  partnership  and 
after  it  was  incorporated.  I  left  the  place 
about  June  16th.  Q.  Why  did  you  leave?  A. 
Bloomer  bad  not  been  on  the  road  for  several 
weeks  previous  to  that  date.  He  came  in,  and 
he  wanted  to  take  charge  of  the  plant.  There 
was  nothing  for  me  to  do  that  I  could  reap 
any  benefit  from ;  I  had  to  go  out  and  do  some- 
thine  for  a  living.  He  took  charge  of  the  place. 
'^.  l!>om  the  9th  of  March  until  the  16th  of 


?, 


une  were  you  paid  anything  for  your  services 
there?  A.  Yes;  I  had  something  like  $200  al- 
together; prpDably  a  few  dollars  more  than 
that.  Q.  Was  there  any  arrangement  among 
you  as  to  how  much  you  should  draw?  A. 
There  was;  $100  a  month.  Q.  With  whom 
was  the  arrangement  made?  A.  Dr.  Rigler  and 
Mr.  Bloomer.  Q.  Was  any  one  else  besides 
those  two  consulted  about  bow  much  yon  should 
draw  in  the  way  of  salary?  A.  No,  sir;  that 
arrangement  was  made  practically  between  Dr. 
Rigler  and  I.  The  board  of  directors  of  the 
company  consisted  of  Dr.  Rigler,  Williamson, 
and  Bloomer.  I  never  was  a  member  of  the 
board.  I  was  elected  secretary  about  the  31st 
of  Mafch,  and  did  not  resign  aa  secretary.  On 
June  16th  I  quit,  because  there  was  nothing 
out  there  for  me  to  do,  owing  to  the  fact  that 
Bloomer  bad  come  in,  and  be  wanted  to  take 
charge  of  the  plant    I  offered  to  give  this  stock 
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back  to  Dr.  Rlgler,  and  demanded  my  note  and 
the  $50  before  Jane  16tli  at  bis  office." 

ObTlonsly  the  statements  attributed  to 
plaintiff  In  this  testimony  are  wholly  In- 
aufiScient  to  charge  him  as  for  false  repre- 
sentations, so  as  to  Infect  the  transaction 
with  fraud  sufficient  to  authorize  a  rescis- 
sion of  the  contract  on  that  ground.  Th<j 
witness  says  that  he  relied  principally  on 
the  promise  of  plaintiff  to  surrender  his  note 
and  accept  the  stock  in  return  If  lie  became 
dissatisfied  In  30  days,  and  the  evidence  con- 
cerning this  matter  is  Incompetent,  because 
it  contradicts  and  varies  the  written  con- 
tract which,  separate  and  apart  from  the 
note,  details  the  whole  transaction. 

(S]  Furthermore,  cancellation  on  the 
grounds  of  fraud  may  not  be  liad  for  the 
mere  breach  of  a  promise.  The  mere  fact 
that  men  were  sent  to  defendant  telling  him 
what  a  good  thing  the  business  was,  without 
more,  is  Insufficient  to  predicate  the  charge 
of  fraud,  and  so,  too,  is  the  statement  that 
the  stock  was  very  valuable.  The  latter  is 
no  more  than  an  expression  of  opinion,  and 
defendant,  being  secretary  of  the  company, 
and  in  charge  of  the  plant,  was  certainly  not 
misled  thereby.  What  defendant  says  on 
harking  back  to  the  representations  made  In 
March,  to  the  effect  that  plaintiff  stated  the 
business  yielded  a  profit  of  400  per  cent, 
counts  for  nothing,  because  he  even  disclaims 
knowledge  as  to  whether  that  representation 
is  true  or  false.  The  witness  says  that  plain- 
tiff did  not  say  wtiether  such  a  profit  was  net 
or  gross,  and  then  says,  too,  that  he  doesn't 
know  whether  that  representation  was  true 
or  false.  It  is  entirely  clear  that  the  repre- 
sentations relied  upon  as  fraudulent  for  a  re- 
scission of  the  contract  are  Insufficient. 

[8]  Moreover,  it  does  not  appear  that  de- 
fendant disaffirmed  promptly  and  tendered 
the  stock  to  plaintiff  in  due  time  in  order  to 
afford  him  the  right  of  rescission  as  for  fraud 
and  deceit  It  is  true  defendant  says  he  dis- 
covered the  alleged  fraud  on  the  1st  of  June, 
and  declared  a  rescission  and  tendered  the 
return  of  his  460  shares  of  stock  to  plaintiff 
immediately  before  June  IBth.  But  It  ap- 
pears from  other  portions  of  the  record  that 
plaintiff  continued  in  and  about  the  business 
for  some  time  thereafter,  and,  indeed,  sought 
to  sell  this  stock  to  other  parties.  Letters  in 
the  record  admittedly  written  by  defendant 
reveal  such  to  be  true,  and  we  find  the  fact 
to  be  that  he  first  declared  a  rescission  and 
tendered  the  stock  to  plaintiff  about  July 
29th,  as  stated  by  plaintiff.  The  facts  and 
circumstances  and  letters  in  evidence  over- 
whelmingly support  this  view.  No  one  can 
doubt  that  the  right  to  disaffirm  or  rescind  a 
contract  on  the  ground  of  fraud  must  be  ex- 
ercised promptly — that  is,  on  the  discovery 
of  the  fraud — and  the  disaffirmance  must  be 
in  toto.  See  Estes  v.  Reynolds,  75  Mo.  563; 
Taylor  v.  Short,  107  Mo.  384,  17  S.  W.  970; 


Ltougherty  v.  Stamps,  43  Mo.  243.  One  who 
has  been  defrauded  heia  an  election  either  to 
affirm  or  rescind  the  contract,  but  he  is 
bound  to  make  that  election  at  once  on  dis- 
covering the  existence  of  the  alleged  fraud 
practiced  upon  him.  He  Is  not  at  liberty  to 
hesitate  and  delay  and  wait  for  a  future  view 
of  his  own  convenience  or  the  market  value 
of  the  property  and  to  put  forward  an  effort 
to  sell  the  stocks  before  determining  the  ques- 
tion of  the  affirmance  or  the  rescission  of  the 
contract  See  Hart  v.  Handlin,  43  Mo.  171. 
Of  course,  "immediately,"  in  such  cases,  does 
not  mean  "instanter,"  regardless  of  hindering 
conditions.  It  may  be  said  to  mean  a  rea- 
sonable time,  considering  the  conditions  and 
circumstances  which  prevail.  However,  such 
reasonable  time  is  not  allowed  to  speculate 
on  whether  to  rescind,  but  rather  to  do  the 
things  neceapary  in  order  to  rescind.  Long 
V.  International  Vending  Co.,  158  Mo.  App. 
662, 139  S.  W.  819.  At  most,  the  right  of  the 
party  is  one  of  an  election  to  rescind  or  af- 
firm the  contract,  and,  unless  he  acts  with 
reasonable  promptitude  thereon  in  declaring 
a  rescission,  he  is  to  be  treated  as  having 
waived  his  right  to  rescind  and  elected  to 
affirm  the  transaction.  An  election  once  de- 
termined is  determined  forever;  for  it  can- 
not be  recalled.  See  Fry's  Specific  Perform- 
ance (Sth  Bd.)  $  739;  Harms  v.  Wolf,  114 
Mo.  App.  387,  89  8.  W.  1037.  Defendant 
should  be  regarded  as  having  elected  to  af- 
firm the  contract  because  of  his  failure  to 
promptly  rescind. 

For  the  reasons  above  pointed  out,  the 
judgment  should  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  judgment  for  plaintiff  on  the  note 
and  dismiss  defendant's  cross-bilL 

It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


BAXTER  V.  CAMPBELL  LUMBER  CO. 
(No.  1323.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
12,  1914.) 

1.  Appeal  and  Erbor  (J  761*)— Briefs— Cita- 
tion OF  Missouri  Authorities. 

Attorneys  citing  in  their  briefs  Missouri 
cases  should  add  parallel  references  to  the  offi- 
cial reports  when  they  cite  the  Southwestern 
Reporter,  though  cases  from  other  states  may 
be  cited  from  the  Reporters  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3096;    Dec  Dig.  $  761.*] 

2.  Master  and  Servant  (§  287*)— Injury  to 
Sebvant^-Neolioence  of  Fellow  Servant 
—Question  fob'  Jubt. 

Whether  an  injury  to  an  employ^  was  caus- 
ed by  the  nesligeuce  of  fellow  servants  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Di(f.  {§  1034,  1045,  1051,  1052, 
1054r-1067 ;   Dec.  Dig.  {  2S7.*] 
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8.  Mastek  and  Sebvant  (J  286»)— Injttbt  to 
SERVANr— Safe  Place  to  Wobk. 

Whether  the  place  where  an  employi£  work- 
ed was  reasonably  safe  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

4.  Mastee  and  Sebvant  ({}  101, 102*)— Inju- 
ry TO  Sebvant— Safe  Place  to  Wobk. 
The  work  of  installing  a  blowpipe  In  a 
sawmill  to  collect  and  convey  sawdust,  shavings, 
etc.,  from  saws  and  planes,  is  within  the  rule 
requiring  an  employer  to  furnish  a  safe  place 
to  work,  though  the  fact  that  the  place  of  doing 
the  work  is  temporary  may  be  considered  in  de- 
termining what  is  reasonable  care  in  providing 
a  reasonably  safe  place. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  135,  171,  174,  178-184, 
192;   Dec  Dig.  S§  101,  102.*] 

6.  Masteb  and  Sebvant  (g  222*J— Injuby  to 

Sebvant— Assumption  of  Risk — Contbibu- 

TOBY  Negligence. 

An  employ^  working  in  the  presence  of  and 

in  obedience  to  the  peremptory  command  of  bia 

employer,  demanding  quick  obedience,  may  rely 

on  the  superior  knowledge  of  the  employer,  and 

obey  without  inspection,  and  may  assume  that 

the  employer  will  not  send  him  into  a  place 

of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  g|  648-651;  Dec.  Dig.  { 
222.*] 

6.  Master  and  Servant  (|  298*)— Injury  to 
Servant  —  Instructions  —  Mibleadino  In- 
.stbuctions. 

An  instruction,  in  an  action  for  injuries 
to  an  employe,  which  states  generally  that  the 
employer  must  furnish  a  reasonably  safe  place 
to  work,  does  not  impose  on  the  employer  too 
high  a  duty,  where  the  court  in  applying  the 
facts  states  that  to  justify  a  recovery  the  jury 
must  find  that  the  employe's  injuries  were  caus- 
ed by  the  employer's  negligence  in  failing  to  fur- 
nish a  reasonably  safe  place,  and  that  the 
employer  is  not  an  insurer  of  the  employe's 
safety,  and  that  a  recovery  must  be  based  on  the 
employer's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1148-1156,  1158-1160; 
Dec.  Dig.  {  298.*] 

7.  Master  and  Servant  (J  226*)- Injury  to 
Servant- Assumption  of  Hise. 

An  employ^  does  not  assume  risks  arising 
from  the  employer's  negligence. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  659-667;  Dec.  Dig.  g 
226.*] 

8.  TBIAI,     ({     242*) — iMSTBUCTIONEk— MlSLEAD- 

INO  Instructions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy€,  the  court  correctly  charged  on  assump- 
tion of  risk  by  stating  that  the  employ^  as- 
sumed the  risks  ordinarily  incident  to  the  work, 
and  if  he  was  injured  by  the  dangers  incident 
to  the  work  he  could  not  recover,  instructions 
that  the  employ^  did  not  assume  risks  incident 
to  the  employment  unless  such  risks  and  dangers 
were  so  apparent  that  an  ordinarily  prudent 
uiun  would  not  have  undertaken  the  work,  and 
that  the  verdict  should  be  for  the  employ^  on 
the  defense  of  assumption  of  risk  in  using  a  dan- 
gerous place  to  work  at  the  employer's  direc- 
tions, unless  the  danger  was  so  obvious  as  to 
deter  a  man  of  ordinary  prudence  from  so  doing, 
were  not  misleading,  though  correctly  stating 
the  law  on  contributory  negligence  instead  of  I 


assumption  of  risk,  a«  declared  by  the  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Cent 
Dig.  §}  669-676;   Dec.  Dig.  |  242.*] 

9.  Appeal  and  Error  (S  1053*)— Review- 
Harmless  ESBOB— ADMISaiON  OF  EVIDENCE. 

The  admission  of  evidence  that  an  employ- 
er, sued  for  injuries  to  an  employe,  had  liability 
insurance,  so  that  the  insurer  would  be  ulti- 
mately liable  for  any  verdict  rendered  against 
the  employer,  was  not  ground  for  reversal, 
where  the  evidence  came  in  merely  incidentally 
and  was  promptly  stricken  out  on  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4178-4184;  Dec  Dig.  { 
1053.*] 

10.  Appeal  and  Error  ({  1048*)— Hasuless 
Ebbor  —  Examination  of  Witnesses  —  In- 
terest. 

Any  error  in  permitting  an  employ^  sning 
for  a  personal  injury  to  show  that  his  foreman 
testifying  for  the  employer  received  ?100  a 
month  as  wages  was  harmless,  though  to  show 
his  interest  the  court  should  merely  have  allow- 
ed the  employ^  to  show  that  the  foreman  was 
in  the  employer's  employ. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^JISF'  J?*°tv,^'?-  §S  4140-4145,  4161,  415S- 
4160;  Dec.  Dig.  §  1048.*] 

11.  Damages  (§  132*)— Pebbonal  Injubies- 
EzcESSivE  Damages. 

A  verdict  for  $2,500  for  a  personal  injury, 
whereby  plaintiff's  leg  was  permanently  injured, 
and  its  strength  and  usefulness  greatly  impaired, 
will  not  be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  {§  372-386,  396 ;    Dec.  Dig.  g  132.*1 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  George  W.  Baxter  against  tbe 
Campbell  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  plaintiff  sues  for  personal  Injuries  re- 
ceived wliUe  working  as  a  common  laborer  at 
defendant's  sawmill.  At  the  time  of  his  in- 
Jury  he  was  one  of  a  gang  of  men  working 
under  the  immediate  direction  of  a  "boss"  or 
foreman  in  Installing  a  new  overhead  convey- 
or or  "blowpipe"  used  to  collect  and  convey 
by  suction  the  sawdust,  shavings,  etc.,  from 
tlie  saws  and  planers  to  the  engine  room, 
where  this  refuse  served  as  fuel.  This  con- 
veyor or  blowpipe  was  being  constructed  at 
a  considerable  height  from  the  floor,  and  was 
made  of  Joints  or  sections  of  metal  pipe 
about  12  feet  long  and  2  feet  In  diameter, 
fitted  together  like  stovepipe,  and  each  sec- 
tion weighed  between  200  and  300  pounds. 
The  sections  had  been  brought  in  and  laid 
on  the  floor  and  were  being  raised  by  a  block 
and  tackle;  the  pulley  being  fastened  to  the 
roof.  Tbe  particular  section  being  raised  at 
the  time  was  one  containing  side  or  "floe 
holes,"  as  they  are  called,  for  the  purpose 
of  connecting  smaller  lateral  pipes  running  to 
the  separate  saws  and  planers.  These  flue 
holes  had  the  iron  turned  outward,  project- 
ing 5  or  6  inches,  forming  a  short  lateral  pipe 
into  which  the  lateral  pipes  were  to  be  fitted. 
This  section  of  large  pipe  was  to  be  raised 
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In  a  somewhat  narrow  apace  between  the 
posts  and  the  machinery.  It  was  important 
that  in  raising  it  these  projecting  flues  should 
not  strike  against  the  posts  or  machinery  and 
be  bent  or  indented.  This  section  of  pipe 
was  not  directly  under  the  puUey,  being  8 
to  10  feet  back  of  a  perpendicular  line,  so 
that  the  rope  passing  over  the  pulley  came 
down  to  it  at  an  angle  and  was  fastened 
around  the  section  of  pipe  a  little  back  of  the 
nolddle.  In  being  raised,  this  would  cause  the 
section  of  pipe  to  swing  forward  as  well  as 
upward  and  the  forward  end  to  hang  lower 
than  the  other. 

The  evidence  shows  that  the  old  wooden 
blowpipe  or  conveyor  had  been  recently  taken 
down  and  sections  thereof,  together  with 
shavings,  sawdust,  and  pieces  of  boards,  left 
lying  on  the  floor  around  and  under  this  sec- 
tion of  pipe.  The  sections  of  the  old  wooden 
pipe  were  some  18  to  20  inches  sqnare.  There 
were  three  sections  of  this  old  pipe  lying 
there  in  a  sort  «f  triangle;  the  section  of 
new  pipe  resting  on  one  of  them.  One  of  the 
witnesses  described  it  by  saying  that  these 
sections  of  old  pipe  formed  a  sort  of  pit 
around  the  forward  end  of  the  new  pipe  be- 
ing raised.  Jnst  as  the  new  pipe  was  about 
to  start  upward  by  reason  of  two  men  pulling 
down  on  the  other  end  of  the  rope  passing 
over  the  overhead  pulley,  the  foreman  in 
charge  ordered  this  plaintiff  to  "get  in  there 
and  hold  that  and  keep  them  flue  holes  from 
getting  mashed."  The  plaintiff  hesitated,  as 
not  exactly  understanding,  and  the  order  was 
repeated  directly  to  plaintiff.  He  obeyed, 
went  in  and  took  hold  of  the  forward  end  of 
the  pipe  to  steady  it,  it  swung  forward,  knd 
In  stepping  backward  the  platntifTs  foot  slip- 
ped or  tripped,  and  he  stumbled  over  the  sec- 
tions of  old  pipe  and  was  thrown  down  by 
the  weight  of  the  pipe  on  his  knee,  dislocating 
It    The  plaintiff  testified: 

"When  they  went  to  pull  the  blowpipe  up, 
I  stepped  back  and  bit  my  heel  against  that 
blowpipe  that  was  torn  out,  and  my  foot  slip- 
ped from  under  me,  and  that  throwed  the  whole 
-weight  of  the  pipe  right  Iiere  (indicating)  on 
my  knee,  and  it  mashed  me  right  down  under  the 
pipe,  and  I  sunk  down." 

Another  witness  described  it  thus: 
"They  were  putting  up  this  blowpipe,  and 
each  section  of  this  blowpipe  was  something  like 
12  feet  long,  and  something  like  23  or  25  inches 
in  diameter.  We  had  a  rope  tied  here  (indicat- 
ing), something  lik.e  ttk  center  of  the  pipe,  and 
the  rope  was  attached  to  a  block  up  at  the. top, 
and  they  used  the  rope  to  pull  the  blowpipe  up. 
Two  men  were  handling  the  rope.  The  two  men 
were  Mr.  Chatman  and  myself.  We  was  pulling 
on  the  rope,  and  Mr.  Baxter  was  supposed  to 
have  guided  the  pipe  to  keep  from  knocking  the 
flue  holes  as  we  pulled  it  up.  As  we  pulled  it 
up,  it  kindy  swung  around  and  knocked  Mr. 
Baxter  down,  and  he  said  the  full  weight  of 
the  pipe  went  on  his  knee.  *  *  *  He  had  to 
go  into  a  place  where  there  was  some  old  blow- 
pipe, a  post,  and  some  boards  that  bad  been 
planed  but  had  not  been  taken  away  and  was 
laying  on  the  floor,  and  be  didn't  have  room 
enough  to  step  around  as  the  pipe  swayed 
around." 


I  The  petition  sets  forth  the  ultimate  facts 
above  stated,  the  order  of  the  foreman'  to 
plaintiff  to  go  into  this  place  and  do  the  work 
he  did,  and: 

"That  owing  to  the  rubbish  and  shavings  and 
plank  piled  up  about  said  joint  of  blowpipe,  and 
owing  to  the  way  the  pulley  and  rope  was  fas- 
tened to  the  said  joint  of  blowpipe,  plaintiff  was 
unable  to  hold  the  pipe  without  injury  as  afore- 
said, and  in  endeavoring  to  brace  himself  and 
hold  said  ^oint  of  pipe,  and  while  exercising  due 
care  on  bis  part,  he  fell  in  the  manner  and  by 
the  means  aforesaid,  thus  and  thereby  perma- 
nently injuring  his  leg,  kncejoint,  and  kneecap, 
all  caused  by  the  carelessness  and  negligence  of 
the  defendant  company,  under  the  order  and 
direction  of  its  foreman^  Bud  Mead,  in  requiring 
plaintiff  to  lift  or  assist  in  raiding  said  joint 
of  blowpipe  in  the  manner  and  by  the  means 
as  aforesaid,  and  in  not  furnishing  plaintiff  with 
a  reasonably  safe  place  to  do  and  perform  hia 
work,  and  reasonably  safe  tools  and  appliances 
with  which  to  do  and  perform  the  same." 

As  is  proper  on  defendant's  appeal,  the 
facts  are  stated  according  to  the  evidence 
favorable  to  plaintiff. 

The  answer  is  a  general  denial,  with  spe- 
cial pleas:  (1)  That  plaintiff  was  already 
suffering  from  a  stiff  and  diseased  knee  when 
he  accepted  employment  from  defendant,  and 
that  his  injury  was  within  the  assumed  risk 
of,  and  incident  to,  his  employment  and  phys- 
ical condition;  and  (2)  contributory  negli- 
gence. In  that  plaintiff  voluntarily  and  care- 
lessly placed  himself  in  a  position  to  cause 
his  fall  and  injury  complained  of. 

The  errors  complained  of  relate  to:  (a) 
The  refusal  to  sustain  a. demurrer  to  the  evi- 
dence; (b)  the  giving  of  erroneous  instruc- 
tions; (c)  the  admission  of  improper  evi- 
dence; and  (d)  that  the  verdict  is  excessive. 

Fort  &  Zimmerman,  of  Eennett,  for  appel- 
lant Bradley  &  McKay,  of  Keunett  for  re- 
spondent 

STURGIS,  J,  (after  stating  the  fiicts  as 
above).  [I]  It  is  proper  for  us  to  remark  that 
it  materially  aids  the  appellate  courts  for 
the  parties  in  their  briefs  to  cite  the  Mis- 
souri cases  in  the  official  reports  as  well  as 
by  reference  to  the  Southwestern  Reporter 
when  the  cases  cited  are  officially  reported. 
This  method  of  citation  to  the  Reporter  sys- 
tem alone  is  not  subject  to  objection  in  cit- 
ing cases  from  other  states.  This  is  a  grow- 
ing tendency  of  attorneys,  and  we  make  this 
observation  generally,  rather  than  as  applied 
to  this  particular  case. 

[2]  Appellant's  first  point  is  that  the  evi- 
dence shows  that  the  injury  was  caused  by 
the  negligence  of  piaintlfTs  fellow  6ervants 
in  giving  the  rope  a  quick  Jerk  and  thereby 
suddenly,  and  violently  throwing  the  pipe 
against  plaintiff,  citing  Madden  v.  Mo.  Pac. 
R.  Co.,  16T  Mo.  App.  143,  14T,  151  S.  W.  489; 
Henson  v.  Pascola  Stave  Co.,  151  Mo.  App. 
234,  243,  131  S.  W.  931.  That  defendant  in 
this  kind  of  a  case  is  not  liable  for  an  injury 
due  solely  to  the  negligence  of  a  fellow  serv- 
ant is  conceded  (Rlgsby  v.  Oil  Well  Supply 
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lag  been  cleaned,  was  bein^  flattened  over  an 
anvil,  held  that  his  assumption  of  riak  was  tor 
the  jury. 

[Ed.  Note.— For  other  tases,  see  Master  and 
Servant,  Cent.  Dig.  fi  1068-1088;  Dec.  Dig.  S 
288.*] 

5.  Mabteb  aito  Sebvant  ({  286*)  —  AcnoR 
FOB  Ihjubx— Question  ros  Jubt— Nieu- 

OBNCB. 

On  evidence  in  such  action,  tbe  master's 
negligence  in  running  such  pipes,  collected  from 
all  sorts  of  places  and  known  to  be  sometimes 
charged  with  highly  dangerous  matter,  over  the 
anvil  without  any  inspection  or  effort  to  re- 
move such  dangerous  matter  was  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec  Dig.  I  286.*] 

6.  Tbiai.  I  ^56*)  —  Reqitest  fob  IiiSTBTro- 

TIONS    —    FUBTHKB    OB   MOBE    SFECIFIO    IR- 
8IBUCII0N8. 

Defendant's  objection  to  plaintiFs  instruc- 
tion on  the  measure  of  damages,  correct  as  far 
as  they  went,  were  untenable  in  the  absence  of 
any  request  for   further  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  is  628-641;  Dec.  Dig.  {  256.»] 

AjTpeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  W.  M.  Gummerson  against  the 
Kansas  City  Bolt  &  Nut  Comimny.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Bees  Turpln  and  James  E.  Taylor,  botb  of 
Kansas  City,  for  appellant.  Leonard  Ulmann 
and  John  L.  Wheeler,  both  of  Kansas  City, 
for  respondent 

JOHNSON,  J.  Plalntur  was  Injured  whUe 
in  the  service  of  defendant  as  a  common  la- 
borer, and  sued  to  recover  his  damages  on 
the  ground  that  his  injury  was  caused  by  a 
negligent  breach  of  defendant's  duty  to  ex- 
ercise reasonable  care  to  furnish  him  a  rea- 
sonably safe  place  la  which  to  work.  The  an- 
swer is  a  general  denial  and  pleas  of  con- 
tributory negligence  and  assumed  risk.  A 
trial  in  the  circuit  court  resulted  in  a  verdict 
and  Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Defendant,  a  manufacturer  of  nuts  and 
bolts,  employed  plaintiff  to  work  at  common 
labor  in  and  about  its  factory  at  Sheffield 
near  Kansas  City.  On  the  third  day  of  his 
employment  he  was  assigned  to  the  task  of 
operating  shears  for  cutting  iron,  after  be- 
ing instructed  in  the  proper  method  of  using 
them.  His  post  was  in  tbe  same  room  with, 
and  about  20  feet  from,  an  electric  hammer 
and  anvil.  Tbe  raw  material  from  which  de- 
fendant manufactured  nuts  and  bolts  con- 
sisted almost  entirely  of  used  and  discarded 
iron  pipes,  which  defendant  procured  from 
dealers  in  scrap  iron  and  from  other  sources. 
These  pipes  were  of  different  sizes  and 
lengths,  many  were  bent  and  twisted  into 
various  shapes,  and  as  a  general  rule  defend- 
ant had  no  knowledge  of  the  character  of 
their  former  uses.    Many  of  them  were  rusty 


and  foul  Inside,  and' some  contained  a  residoe 
of  liquids  which  had  flowed  throu{^  them 
while  they  were  in  use.  Defendant's  scrap 
piler.  Introduced  as  a  witness  by  plaintiff, 
testified  that  the  pipes  which  were  of  various 
sizes  and  lengths  came  In  cars  from  tbe  scrap 
dealers,  and  that  generally  "they  contain 
dirt,  grease,  soap,  and  various  kinds  of  filth." 
Tbe  manager  of  defendant  testified: 

"The  pipe  is,  to  begin  with,  old  pipe;  it  is 
scrap  pipe  when  it  is  bought,  which  means  that 
it  is  rusty  and  dirty,  just  as  any  old,  discarded 
iron  or  metal  would  be.  Q.  Ton  bay  pipe  that 
has  been  used  in  these  various  factories,  in  tbe 
manufacture  of  soap  and  other  articles,  haven't 
you?  A.  We  are  buj'ing  pipe  anywhere  we  can 
find  it." 

Further  he  said  that: 

"All  pipes  contain  some  residue  of  the  mate- 
rial nsed  in  them  before  they  were  discarded. 
*  *  *  It  is  not  cleaned  before  it  is  sent 
tons." 

It  Is  conceded  that  no  inspection  of  the 
ends  of  the  pipes  was  made  for  the  purpose 
of  detecting  and  removing  such  liquid  sub- 
stances as  might  be  dangerous,  and  it  is 
claimed  by  the  witnesses  for  defendant  tliat 
the  method  of  work  generally  followed  in 
that  kind  of  factory  Ignores  the  observance 
of  such  care,  as  being  unnecessary  and  com- 
mercially Impracticable.  The  first  process  to 
which  the  pipes  are  treated  is  that  of  being 
passed,  one  by  one,  over  the  anvil,  and  sub- 
jected to  the  rapid  battery  of  the  hammer, 
which  mashes  the  pipe  into  a  flat  bar.  The 
bar  then  is  taken  by  the  operator  of  the 
shears  and  cnt  into  short  lengths,  which  are 
bundled  together  and  taken  to  the  furnace. 
While  plaintiff  was  working  at  the  shears 
and  had  turned,  facing  the  anvil,  to  pick  up 
another  bar,  a  pipe  Just  being  started  over 
the  anvil  was  struck  on  the  end  by  the  ham- 
mer, and  one  of  the  results  of  the  blow  was 
to  squirt  a  whitish  and  highly  add  or  caustic 
liquid  from  the  end  of  the  pipe  with  such 
force  as  to  carry  it  to  plaintiff,  and  a  poi^ 
tlon  of  the  liquid  struck  him  in  the  eye,  burn- 
ing and  permanently  Injuring  the  eyeball. 

Plaintiff  testified  that  the  Uquid  "was  some- 
thing like  soap  or  lye  •  •  •  kind  of  white- 
looking  •  •  •  looked  Uke  soap,"  that 
"quite  a  little  bit"  strudt  his  eye,  and  "I 
took  my  hand  like  that  and  whipped  It  out 
of  my  eye  as  soon  as  it  hit  me.  *  *  *  It 
looked  like  soft  soap  and  had  some  kind  of 
acid  In;  It  burned." 

Another  workman,  a  witness  for  plaintiff, 
testified: 

"Well,  I  think  it  had  somethhtg  strong  in  it 
from  the  way  it  burned  my  neck,  but  what  It 
was  I  couldn't  say.  •  •  •  It  was  soft,  some- 
thing like  oil ;  it  wonid  mn  just  like  oil ;  it 
was  very  soft,  some  of  it,  and  some  of  it  was 
perfectly  dry  but  in  this  particular  instance  it 
was  soft" 

A  physician  who  treated  plaintiff  fbr  tbe 
injury  testified: 

"On  August  22,  1910,  Mr.  Gummerson  came 
to  my  office  with  a  bad,  very  bad,  eye.    It  gave 
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me  the  appearance  of  a  burn.  He  had  some 
four  or  five  scars  over  and  around  the  ball  of  the 
eye,  and  considerable  irritation  o£  the  conjunc- 
tiva, or  the  Uning  membrane  around  the  eye- 
ball, and  at  that  time  there  was  a  great  deal  of 
irritation,  of  course,  due  to  the  injury." 

The  evidence  as  a  whole  tends  to  show: 
First,  defendant  knew  that  pipes  were  likely 
to  be  received  which  carried  a  residuum  of 
deleterious  and  dangerous  substances  such  as 
strong  acids  and  caustics;  and,  second,  that 
the  pipe  under  consideration  contained  some 
such  substance. 
The  negligence  averred  In  the  petition  is: 
"That  all  the  injuries  to  plaintiff  as  aforesaid 
were  caused  by  the  negligence  and  carelessness 
of  the  defendant,  its  vie*  principal,  agents,  and 
servants  in  mashing  and  crushing  said  pipe 
when  defendant  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  that  said  pipes  con- 
tained some  soap  and  lye,  or  other  material  of 
liquid  ingredients  of  like  nature,  and  care- 
lessly and  negligently  failing  to  provide  a  guard 
or  shield  to  prevent  soap  or  lye  or  other  mate- 
rial of  liquid  ingredients  of  like  nature  from 
flying  or  being  thrown  into  the  face  of  this 
plaintiff." 

[1]  The  points  In  the  argument  of  counsel 
for  defendant  on  the  demurrer  to  the  evi- 
dence that  the  petition  does  not  state  a  cause 
of  action  and  that  no  cause  of  action  is  prov- 
ed will  be  considered  together.  The  applica- 
tion of  the  liberal  rules  employed  In  the  con- 
struction of  a  petition  after  verdict  leads  to 
an  analysis  resulting  in  the  conclusion  that 
two  speciflc  acts  of  negligence  are  included 
in  the  petition,  tIz.:  (1)  That  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  knowni,  of  the  danger  and  remov- 
ed It  in  time  to  have  avoided  the  injury;  and 
(2)  that  defendant  negligently  failed  to  pro- 
vide a  screen  twtween  the  anvil  and  the  place 
where  plaintiff  was  required  to  work,  to 
£^ard  him  against  such  dangerous  missiles. 
In  other  words,  plaintiffs  theory  is  that  an 
ordinarily  careful  and  prudent  master  in  the 
situation  of  defendant  would  have  done  one 
of  two  things  for  the  protection  of  his  serv- 
ant; L  e..  Inspected  the  forward  ends  of 
pipes,  before  putting  them  under  the  hammer, 
for  the  purpose  of  discovering  and  removing 
loose  substances  which  might  be  converted 
Into  dangerous  projectiles  under  the  Initial 
blows  of  the  hammer,  or  in  the  absence  of 
such  inspection  and  cleansing,  would  have  put 
up  a  barrier  between  the  two  machines  to 
protect  the  operator  of  the  shears. 

It  Is  conceded  by  counsel  for  plaintiff  that 
the  statute  relating  to  the  guarding  of  ma- 
chinery has  no  application  to  this  case,  and 
acts  of  negligence  we  have  noted  are  based 
on  the  ground  of  an  actionable  breach  of  the 
master's  common-law  duty  to  exercise  rea- 
sonable care  to  furnish  his  servant  a  reason- 
ably safe  place  In  which  to  work. 

[2,  3]  The  position  of  defendant  is  that  the 
method  of  work  employed  In  the  factory  was 
the  usual  and  ordinary  method  for  doing  such 
work,  and  that  the  risk  which  resulted  in  the 
Injury  was  one  of  the  incidental  risks  of  the 
171  S.W.-61 


business  assumed  by  plaintiff  when  he  ac- 
cepted the  employment.  Defendant  was  en- 
gaged in  a  lawful  business,  in  converting 
worn-out  scrap  Iron  into  valuable  and  useful 
articles,  and  would  be  justified  In  adopting 
and,  indeed,  com];>elled  by  competition  to 
adopt  and  follow,  a  method  of  work  that 
would  be  practical  and  commercially  profita- 
ble. The  courts  of  this  state  have  said  a 
number  of  times  that  a  master  is  not  negli- 
gent towards  his  servant  when  be  conducts 
his  business  In  the  manner  in  which  other 
prudent  persons  customarily  cond^ct  the  same 
Und  of  business.  Brands  v.  St  Liouis  Car 
Co.,  213  Mo.  698,  112  S.  W.  511,  18  L.  R.  A. 
(N.  S.)  701;  Saversnick  v.  S.  &  S.  Co.,  141 
Mo.  App.  509,  125  S.  W.  1192;  Chrismer  v. 
Telephone  Ca,  194  Mo.  189,  92  S.  W.  378,  6 
li.  R.  A.  (N.  S.)  492;  Coin  v.  Lounge  Co.,  222 
Mo.  488,  121  S.  W.  1,  25  L.  R.  A.  (N.  S.)  1179, 
17  Ann.  Cas.  888;  Barnett  v.  Star  Paper  Mill 
Co.,  149  Mo.  App.  498,  130  S.  W.  1121;  Shin- 
ners  v.  MuUlns,  136  Mo.  App.  298,  117  S.  W. 
91;  Brandt  ▼.  Breweries  Co.,  159  Mo.  App. 
668,  141  S.  W.  444;  Wilkinson  v.  Andriano 
BottUng  Co.,  154  Mo.  App.  563,  136  S.  W. 
720.  Masters  are  liable  for  the  consequences 
of  negligence,  not  of  danger,  and  their  duty 
towards  their  servants  does  not  embrace  the 
elimination  of  risks  or  dangers  wUcb  inhere 
in  the  work  when  conducted  in  an  ordinary 
and  reasonably  careful  manner.  Such  dan- 
gers and  risks  are  assumed  by  the  servant 

But  the  duty  of  the  master  does  call  for 
the  exercise  of  reasonable  care  to  keep  the 
dangers  of  the  work  within  the  scope  of 
those  classed  as  inherent  The  fact  that  the 
work  may  be  naturally  dangerous,  instead  of 
absolving  the  master  from  the  duty  of  ex- 
ercising reasonable  care  to  protect  his  serv- 
ants who  voluntarily  and  at  their  own  risk 
accept  its  natural  dangers,  requires  the  per- 
formance of  that  duty  in  a  way  to  confine 
the  risks  witbin  their  natural  bonds.  His 
right  to  conduct  his  own  business  in  his  own 
way  does  not  extend  beyond  the  limits  of 
reasonable  care,  and  if  his  servant  suffers 
injury  from  his  failure  to  conduct  bis  busi- 
ness within  those  bonds,  he  wlU  be  liable, 
however  great  the  natural  dangers  of  the 
work  may  be.  The  term  "natural  dangers" 
may  be  defined  as  meaning  those  which  rea- 
sonable care  and  prudence,  having  regard 
not  only  to  the  safety  of  the  servant,  but  also 
to  the  necessities  of  the  business,  cannot  be 
expected  to  suppress,  while  the  term  "negli- 
gence," when  used  to  refer  to  a  master's  duty, 
has  been  well  defined  as  the  "omission  to 
do  something  which  a  reasonable  man,  guid- 
ed by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do."  Webb's  Pol- 
lock on  Torts  (Bn.  Am.  Ed.)  42. 

[4, 6]  Would  a  man  of  that  description 
have  done  what  defmdant  did — ^place  an  in- 
experienced and  Ignorant  man  at  work  In  a 


Digitized  by 


Google 


962 


171  SOUTHWBSTEBH  BEPORTER 


Ofo. 


place  where  lurked  a  malignant,  and,  to  him, 
concealed  danger,  which  It  is  apparent  from 
all  the  evidence  conld  have  been  avoided  by 
a  slight  effort  on  the  part  of  the  master? 
We  note  In  the  testimony  of  the  witnesses 
for  defendant  the  emphasis  laid  upon  the 
facts  that  the  machines  for  maahlng  the 
pipes  and  cutting  the  bars  were  of  the  usual 
type  and  free  from  defects,  that  their  rela- 
tive positions  were  those  sanctioned  by  ordi- 
nary usage,  and  that  It  was  not  the  usual 
custom  to  have  a  screen  between  the  anvil 
and  the  shears,  for  the  reason  that' It  would 
seriously  interfere  with  running  long  pipes 
over  the  anvil,  and  with  the  rapid  moving 
of  hammered  pipes  to  the  shears.  But  all 
this  evidence — the  purpose  of  which  is  to 
bring  the  conduct  of  defendant  within  the 
domain  of  custom  and  usage — falls  short 
of  being  completely  exculpatory,  and  is 
found,  on  analysis,  to  give  undue  prominence 
to  facts  not  In  controversy  and  to  be  deficient 
in  vital  respects.  Plaintiff  concedes  that 
the  machines  were  of  proper  construction,  in 
good  repair,  and  properly  placed ;  that  it  was 
customary  to  use  scrap  pipe  and  to  follow 
the  course  of  treatment  prescribed  by  defend- 
ant's method  of  work,  and  that  the  proper  con- 
duct of  the  work  involved  the  natural  risks 
of  injury  to  him  from  missiles  thrown  out 
by  the  rapid  blows  of  the  powerful  hammer 
on  worn-out,  rusty,  and  dirty  pipes;  but  he 
denies  that  either  custom  or  reasonable  care 
would  sanction  the  practice  of  running  pipes, 
collected  from  all  sorts  of  places,  and  known 
by  the  master  to  be  charged,  in  some  in- 
stances, with  highly  dangerous  matter,  over 
the  anvil  without  any  inspection  or  effort 
to  remove  such  dangerous  matter.  We  think 
plaintiff  is  right  in  this  position,  and  that 
the  evidence  of  defendant  does  not  meet  the 
issue  thus  tendered,  at  least,  not  so  conclu- 
sively as  would  warrant  us  in  holding,  as  a 
matter  of  law,  that  the  Injury  was  the  re- 
sult of  one  of  the  assumed  risks.  We  need 
no  expert  to  tell  us  that  the  duty  of  Inspec- 
tion could  have  been  performed  quickly, 
with  little  skill  and  effort.  All  that  was  re- 
quired was  to  look  Into  the  forward  end  of 
each  pipe  and  scrape  away  any  loose  sub- 
stance that  might  be  turned  into  a  projectile 
by  the  first  blows  of  the  hammer.  It  was  not 
nece.ssury  to  do  more,  since  the  first  strokes 
would  seal  the  end  of  the  pipe  and  prevent 
the  escape  of  its'  contents. 

In  principle  this  case  is  very  similar  to 
that  of  Nickel  v.  Columbia  Paper  Stock  Co., 
95  Mo.  App.  226,  68  S.  W.  955,  where  a  rag 
and  paper  sorter  was  injured  by  poisonous 
material  brought  from  a  hospital.  We  said 
in  the  opinion: 

"We  cannot  see  how  defendant  can  construct 
any  reasonable  theory  of  escape  from  the  wrong 
done  the  plaintiff.  If  the  foul  and  poisonous 
material  wag  collected  by  agents  for  whose  acta 
it  is  responsible,  then  it  should  answer  to  plain- 
tiff for  the  consequences.     And  if  the  material 


was  collected  without  defendant's  knowledge  or 
authority,  then  the  jury  has  found  that  common 
prudence  would  have  dictated  an  inspection 
thereof  before  handing  it  over  to  plaintiff  for 
sorting.  And  if  the  business  was  such  that  such 
an  injury  as  happened  to  plaintiff  was  likely  to 
unavoidably  follow,  then  it  was  defendant's 
duty  to  have  warned  the  plaintiff  of  the  danger, 
or  to  have  taken  precautions  uainst  auch  oon- 
seqnences.  Hysell  v.  Swift  Packing  Co.,  78 
Ho.  App.  39 ;  Mather  v.  RiUston.  1S6  U.  S.  391 
[15  Sup.  CL  464,  39  L.  Ed.  S4] ;  Smith  v. 
Car  Works,  60  Mich.  501  [27  N.  W.  662,  1  Am. 
St.  Rep.  542] :  Smith  v.  Iron  Co.,  42  N.  J.  Law, 
467  [36  Am.  Bep.  535];  Fox  v.  Peninsular 
Works,  84  Mich.  676  [48  N.  W.  203]." 

It  may  be  conceded  that  it  would  have  been 
impracticable  to  have  kept  a  screen  betweoi 
the  anvil  and  plaintiff,  but  the  Jury  were  en- 
titled to  Infer  from  all  the  evidence  that  a 
reasonably  careful  and  prudent  master  would 
have  exercised  care  to  prevent  the  discharge 
of  unnecessary  missiles  from  the  pipe  ends, 
especially  those  of  such  a  peculiarly  malig- 
nant character. 

The  argument  that  plaintiff  has  injected 
this  issue  of  negligence  Into  the  case  on  ap- 
peal and  tried  the  case  In  the  circoit  court 
on  the  sole  theory  of  negligence  in  not 
screening  the  anvil  Is  supported  neither  by 
the  petition  which,  as  we  have  shown, 
diarges  negligence  in  failing  to  prevent  the 
discharge  of  dangerous  liquids  from  the  pipe 
ends,  nor  by  the  record  of  the  trial,  which 
contains  proof  of  all  the  Ingredients  of  such 
negligence. 

The  demurrer  to  the  evidence  was  properly 
overruled. 

[•]  The  objection  of  defendant  to  plain- 
tiff's Instruction  on  the  measure  of  damages 
is  found  to  be  untenable  under  the  rule  of 
the  following  cases :  Lathrop  v.  Railroad,  135 
Mo.  App.  16, 115  S.  W.  493;  Stamping  Works 
V.  Wl<*s,  144  Mo.  App.  249,  128  S.  W.  775; 
Morgan  T.  Mulhall,  214   Mo.  461,  114  S.W.4. 

The  Judgment  is  affirmed.   All  concur. 


BOONVILLE  SPECIAI/  ROAD  DIST.  ▼.  FT- 
SER.    (No.  11301.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov: 
2,  1914.    Rehearing  and  'Motion  to  Trans- 
fer Denied  Dec.  21.  1914.) 

1.  HioHWATS  (I  161*)— Obstbuctions— Fail- 
ure TO  Removb— NOTICB. 

A  notice  made  out  by  a  road  overseer  and 
ofGcially  signed  by  him  which  notifies  an  owner 
of  land  abutting  on  a  road  that  he  obstructs  th< 
road  by  a  fence,  and  that  he  will  be  liable  to 
statutory  penalties  unless  the  obstruction  is  re- 
moved in  ten  days,  is  Bu£Scient  under  Rev.  St 
1909,  §  10533,  imposing  a  penalty  for  obstruct- 
ing a  road  after  notice  and  failure  to  remove  the 
obstruction,  though  the  notice  was  served  by  an- 
other. 

[Ed.  Note. — For  other  cases,  see  Highwan, 
Cent.  Dig.  H  322,  437-443;   Dec.  Dig.  |  161.*] 

2.  HiOHWATS  (S  161*)— Obstbuctions— Ptt- 
AiTiEs— RiQHT  TO  Sub. 

Where,  after  service  of  notice  by  a  mi 
overseer  of  an  obstruction  of  a  road,  the  roid 
district  was  absorbed  by  another  road  district. 
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the  latter  cooM  sue  for  the  statutory  penalty  for 
failure  to  remove  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §i  322,  437-443 ;   Dec.  Dig.  S  161.*] 

3.  Appeal  and  Ebbor  (§  170*)— Questiowb 
Reviewable  —  Qitbstions  Not  Baiseo  in 
Tbial  Coubt. 

A  constitntional  qnestion  not  raised  in  the 
trial  court  may  not  be  raised  by  appellant  who 
appeals  to  a  Court  of  Appeals. . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  1035-1052,  1099,  1100; 
Dec.  big.  §  170.*] 

4.  Highways  (|  161*)— Obstbuctions— Evi- 
dence—Admisbibii,itt. 

Where,  in  an  action  for  a  penalty  for  ob- 
structing a  road  by  a  fence,-  the  evidence  did  not 
show  that  the  highway  was  established  on  a  sec- 
tion line  as  its  center,  surveys  of  lands  adjoining 
which  did  not  state  that  the  section  line  was 
in  the  center  of  the  road  were  properly  excluded, 
when  offered  by  defendant  to  prove  that  the  sec- 
tion line  was  in  the  center. 

[Ed.  Note. — For  other  cases,  see  Highways. 
Cent  Dig.  {f  822,  487-443 ;   Dec.  Dig.  |  161.»] 

5.  Highways  (|  161*)—OBSTBUCTioNa— Evi- 
dence—ADinssiEiLirY. 

In  an  action  for  penalty  for  obstructing  a 
road  by  a  fence,  an  order  of  the  county  court 
straightening  a  part  of  the  road  distant  from  the 
place  of  the  obstruction  was  inadmissible  as  re- 
locating the  road  at  the  place  of  obstruction. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  g|  322,  437-443;  Dea  Dig.  $  161.*] 

6.  Highways  (§  70*)— Establishment— Modi- 
fication—Statutobt  Pbovisions. 

Act  March  23,  1868  (Laws  1868,  p.  150)  S 
5,  authorizing  proceedings  to  reduce  the  width  of 
a  road,  was  repealed  by  Art  March  18,  1872 
(Wag.  St  c.  12<),  art  1,  f  72),  so  that  an  order 
reducing  the  width  of  a  road  after  the  repeal 
Was  void  because  made  without  authority. 

(Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S§  234,  236,  238;  Dec.  Dig.  $  70.*] 

7.  Highways  (|  161*)—0BSTBtrcTi0NS— Evi- 
dence—Admissibility. 

Where  nothing  was  done  to  reduce  the 
width  of  a  road  as  actually  existing  on  the 
ground  pursuant  to  an  order  of  the  county  court 
reducing  the  width,  and  an  adjacent  owner  put 
his  fence  on  the  part  of  the  road  actually  and 
continuously  used  by  the  public  for  many  years, 
the  order  of  the  county  court,  invalid  or  valid, 
did  not  relieve  him  of  knowledge  that  he  ob- 
structed the  road,  and  he  was  liable  to  the  penal- 
ty imposed  by  Rev.  St  1909,  i  10533. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {§  322,  437-^W3 ;  Dec.  Dig.  §  161.*] 

8.  Dedication    (g  41*)— Pdbuo  Roads. 

Where  an  owner  of  land  built  a  fence,  and 
for  more  than  ten  years  thereafter  allowed  the 
public  to  continuously  use  and  travel  over 
ground  beyond  the  fence.  It  will  be  presumed 
that  he  acquiesced  in  the  use  and  intended  to 
dedicate  the  used  ground  as  a  road. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  ||  80,  82;  Dec.  Dig.  §  41.*] 

9.  HlOHWATB  (S  6*)7-Pbesckiption. 

Where  the  public  used  land  outside  an  in- 
closure  constructed  and  maintained  by  the  own- 
er continuously  for  a  time  longer  than  to  cre- 
ate a  prescriptive  title,  there  was  created  a  pub- 
lic road  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §|  8,  9;   Dec.  Dig.  i  6.*] 

10.  Highways  (§  161*)— Obstbuctions— Evi- 
DEJ)  CE— Admissibilitt. 

In  an  action  for  a  penalty  for  obstructing  a 
road  by  erecting  a  fence,  a  direction  from  a  sur- 


veyor as  to  the  true  line  of  the  road  and  where 
the  fence  could  be  placed  conld  not  be  proved. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §|  322,  437-443;    Dec.  Dig.  |  161.*1 

11.  Luotatior  ov  Actions  (§  35*)— Statdto- 
BY  Penalty  —  laioTATioNS  —  Obstbuctino 
Highway. 

An  action  under  Rev.  St  1909,  §  10533,  for 
a  penalty  for  obstructing  a  public  road  is  not  a 
suit  for  a  forfeiture  given  in  whole  or  in  iiart 
to  any  person  who  will  prosecute  the  same  with- 
in section  4949,  limiting  actions  therefor. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  fS  106,  168-167 ;  Dec.  Dig. 
§  35.*] 

12.  Limitation  or  Actions  (|  69*)— Action 
TOR  Obstbuctino  Highway- Limitations. 

An  action  under  Rev.  St  1909,  §  10533,  for 
a  penalty  for  obstructing  a  road  is  not  barred 
by  the  statute  of  limitations  (section  4946);  for 
each  day  the  obstruction  is  maintained  after  the 
ten  days  for  removal  is  a  dintinct  offense  penal- 
ized by  forfeiture  of  $5,  80  that  the  offense  is  a 
continuing  one. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §|  329-332;  Dec.  Dig.  f 
59.*] 

13.  Highways  (§  161*)— Obstbuotions— Pen- 
alties—Statutes. 

Bey.  St  1909,  §  10633,  imposing  a  penalty 
of  $6  for  each  day  for  maintaining  an  instruc- 
tion of  a  public  road  after  ten  days  notice  to  re- 
move the  same,  is  penal,  and  must  be  strictly 
construed,  and  the  case  against  one  charged  With 
obstructing  a  public  road  must  come  dearly  with- 
in the  statute. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f§  322,  437-443 ;   Dec.  Dig.  1 161.*] 

14.  Constitutional  Law  (J  70*)— Legisla- 
tive Functions— Judicial  Review. 

The  penalty  imposed  by  Rev.  St.  1909,  f 
10533,  for  obstructing  a  public  road  after  ten 
days'  notice  of  removal,  though  severe  is  with- 
in legislative  discretion,  and  ue  amount  thereof 
conforming  to  the  statute  will  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  12&-132,  137;  Dec.  Dig.  i 
70.*] 

Appeal  from  Circuit  Conrt,  Cooper  Coun- 
ty;  Jack  O.  Slate,  Judge. 

Action  by  the  Boonvllle  Special  Road  Dis- 
trict against  Martin  Fuser.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  Cosgrove  and  D.  W.  Cosgrove,  both 
of  Boonvllle,  for  appellant  W.  Q.  &  O.  T. 
Pendleton,  Roy  D.  WUUams,  and  W.  F. 
Johnson,  all  ot  Boonvllle,  for  respondent 

TRIMBLE,  3.  For  the  second  time  this 
case  is  before  the  court  It  was  brought 
here  the  first  time  by  plaintiff,  who  appealed 
from  the  Judgment  of  the  trial  court  sus- 
taining a  demurrer  to  the  evidence.  The 
Judgment  was  reversed,  and  the  cause  re- 
manded, as  will  appear  from  the  opinion  of 
this  court  reported  in  174  Mo.  App.  573, 
161  S.  W.  583.  This  time  the  defendant 
has  appealed.  The  suit  is  under  section 
10533,  Revised  Statutes  1909,  which  provides 
that,  U  any  person  shall  knowingly  or  will- 
fully obstruct  or  damage  any  road  by  fenc- 
ing upon  the  right  of  way  of  the  same,  the 
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road  overseer  of  the  district  shall  verbally 
or  in  writing  notify  him  to  remove  snch  ob- 
struction forthwith,  and  if  said  person  does 
not  remove  such  obstruction  within  10  days 
after  being  notified,  he  shall  pay  the  sum  of 
$5  for  each  and  every  day  after  the  tenth 
day  such  obstruction  is  maintained  or  per- 
mitted to  remain,  to  be  recovered  by  suit 
brought  in  the  name  of  the  road  district 
It  was  brought  July  12,  1912,  to  recover  $5 
a  day  from  and  after  10  days  from  March 
22,  1911,  the  date  when  defendant  was  noti- 
fied by  the  road  overseer  to  remove  the  ob- 
struction. The  court,  however,  instructed 
the  Jury  that,  if  they  found  the  Issues  for 
the  plaintiff,  the  penalty  could  not  be  as- 
sessed for  any  day  earlier  than  within  one 
year  next  before  the  filing  of  the  suit,  and 
that  the  aggregate  amount  assessed  could 
not  in  any  event  Include  more  than  one 
year  less  one  day.  Among  the  facts  which 
the  Jury  were  required  to  find  before  they 
could  return  a  verdict  for  plaintiff  was  that 
defendant  had  maintained  the  obstruction 
up  to  the  time  of  filing  the  suit  The  limita- 
tion on  the  amount  recoverable  above  noted 
was  placed  there  by  the  trial  court  as  a 
precaution  in  view  of  his  ruling  that  the 
case  was  governed,  as  to  limitation,  by  sec- 
tion 4946,  R.  S.  Mo.  1909.  The  jury  re- 
turned a  verdict  assessing  the  penalty  at 
$1,820,  which  was  the  penalty  for  364  days 
at  $5  per  day. 

[1]  It  is  urged  that  the  notice  shown  in 
evidence  .did  not  comply  with  the  statute, 
in  that  it  was  not  given  by  the  road  overseer 
himself.  But  the  evidence  was  that  the 
overseer  made  out  and  officially  signed  two 
duplicate  written  notices  to  the  defendant 
notifying  him  of  the  obstruction  and  to  re- 
move it  forthwith,  and  that,  if  it  was  not  re- 
moved in  10  days,  he  would  be  liable  to 
the  penalties  prescribed  by  the  statute.  The 
overseer  gave  these  duplicates  to  his  son, 
with  directions  to  read  and  deliver  one  of 
them  to  the  defendant.  This  the  son  did  on 
March  22,  1911.  Thereafter  the  road  over- 
seer himself  saw  the  defendant  and  had  a 
talk  with  him  about  the  fence  in  the  road. 
The  requirement  of  the  statute  as  to  notice 
was  complied  with.  It  might  be  remarked 
here  that,  inasmuch  as  the  former  holding 
of  this  court  on  the  demurrer  to  plaintiff's 
evidence  necessarily  included  a  holding  that 
that  notice  was  sufficient,  this  perhaps  made 
the  question  of  the  sufficiency  of  the  notice 
a  matter  adjudged,  since  that  holding  was  a 
direct  ruling  on  every  question  presented 
or  that  could  have  been  raised,  under  the 
demurrer.  Dunn  v.  Nicholson,  125  Mo.  App. 
725,  103  S.  W.  114;  Roth  v.  City  of  St 
Joseph,  167  S.  W.  1155.  But,  be  this  as  it 
may,  the  notice  contemplated  by  the  statute 
was  given,  and  was  sufficient. 

[2]  When  the  road  was  obstructed,  and 
the  notice  given,  road  district  No.  6  was 
In  existence  and  controlled  the  road  In  ques- 
tion.   After  the  service  of  the  notice  by  the 


overseer,  that  district  was  absorbed  and 
swallowed  up  by  the  Boonville  special  road 
district.  Defendant  on  this  account  chal- 
lenges the  latter's  right  to  sue.  This,  how- 
ever, was  decided  adversely  to  defendant  on 
the  former  appeal. 

[3]  The  constitutionality  of  section  10533 
is  sought  to  be  attacked  on  the  ground  that 
the  statute  gives  the  penalty  to  the  road 
district,  while  the  Constitution  says  It  shall 
go  to  the  school  fund.  Whether  tbe  stat- 
ute says  anything  about  where  tbe  penalty 
shall  go,  but  merely  provides  a  method  of 
procedure  for  its  recovery,  ia  a  question 
with  which  we  haVe  nothing  'to  do;  since 
a  decision  of  it  either  way  would  Involve 
the  question  whether  or  not  the  section  came 
within  the  constitutional  inhibition,  and  Ju- 
risdiction to  pass  on  such  question  ia  in  the 
Supreme  Court  But  the-  latter  has  held 
that  a  constitutioual  question  Is  not  In- 
volved In  a  case,  unless  It  was  raised  In  the 
trial  court  And  then  It  should  be  raised 
"timely  In  the  course  of  orderly  procedare." 
Miller  V.  Connor,  250  Mo.  677,  loc.  dt  6S4, 
157  S.  W.  81;  Bennett  v.  Missouri  Pacific 
Railway,  105  Mo.  642,  16  S.  W.  947.  No  snch 
question  was  raised  in  the  trial  of  the  case, 
nor  is  it  mentioned  in  the  motion  for  new 
trlaL  In  fact,  the  answer  asserts  tliat  the 
penalty  belonged  to  the  former  district  No. 
6.  Defendant  cannot,  therefore,  at  this  late 
hour,  obtain  any  benefit  from  the  point  now 
made  for  the  first  time. 

The  road  alleged  to  be  obstructed  is  called 
the  "Idttle  Ferry  Road"  and  runs  west  from 
the  top  of  "Bell's  Hill"  at  said  road's  Inter- 
section with  the  old  "Santa  F6  Trail"  now 
the  "State  Highway."  Defendant  owns  land 
south  of  the  Ldttle  E^rry  road  extending 
from  the  above  intersection  west  for  a 
considerable  distance.  The  obstruction  com- 
plained of  consists  of  a  post  and  wire  fence 
which  defendant  set  commencing  at  the 
above  intersection  and  running  west  to  in- 
close his  land.  It  Is  claimed  that  from  the 
intersection  west  for  a  distance  of  160  or 
more  yards  the  fence  Is  In  the  road.  The 
pleadings  admit  that  the  road  was  originally 
established  60  feet  in  width.  This  was  done 
many  years  ago.  It  was  at  least  before 
1848,  because  at  that  time  and  continuously 
thereafter  tbe  road  has  been  open  to  and 
used  by  the  public.  How  long  It  was  used 
before  that  no  one  now  living  knows. 

Defendant  iKiught  tbe  land  abnttlng  the 
road  on  the  south  in  1885.  After  buying,  he 
moved  his  fence  two  or  three  times,  a  few 
feet  at  a  time,  outward  to  the  north  and 
closer  to  the  fence  on  the  other  side  of  the 
road.  The  last  time  he  moved  his  fence  was 
six  or  eight  years  before  the  triaL  Having 
been  traveled  so  long,  the  roadway  bad  be- 
come worn  down  until  there  were  then,  and 
now  are,  banks  3  or  4  feet  high  on  each  side. 
The  fence,  as  last  located  by  defendant, 
leaves  the  roadway  28  feet  wide  from  this 
fence  to  the  one  on  the  opposite  side  at  or 
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near  the  top  of  tbe  north  bank.  From  the 
top  of  the  south  bank  north  to  Fnser's  fence 
is  20  or.  25  feet,  while  from  the  foot  of  said 
bank  north  to  the  said  fence  Is  14  feet,  said 
space  so  inclosed  by  said  fence  Is  compara- 
tively level,  except  for  a  depression  taking 
the  form  of  a  nearly  filled  ditch  along  the 
roadside.  Defendant's  claim  that  his  fence 
does  not  encroach  upon  the  road  Is  based 
upon  the  theory  that  the  road  in  question 
was  located  so  that  its  center  line  is  upon 
nnd  coincident  with  tbe  east  and  west  cen- 
ter line  of  section  5,  and  that,  although  the 
road  was  originally  established  60  feet  In 
width,  yet  in  August,  1874,  the  county  court, 
upon  the  petition  of  landowners  along  the 
road,  reduced  Its  width  to  40  feet  Conse- 
quently, his  position  Is  that,  as  the  offending 
fence  Is  20  or  21  feet  from  this  center  sec- 
tion line,  and  therefore  In  the  road  aa  orig- 
inally established,  yet  It  is  etlll  outside  of 
the  20  feet  constituting  the  south  half  of 
the  road  as  reduced,  and  the  fence  Is  there- 
fore not  an  obstructtcm. 

[4]  The  evidence,  however,  does  not  show 
that  the  road  was  established  on  the  sec- 
tion line  as  Its  center.  No  surveys  establish- 
ing the  road  were  introduced  to  show  that 
this  was  so,  and  defendant's  surveyor  ad- 
mitted that  none  would  show  such  to  be  the 
fact.  There  was  evidence  on  the  contrary, 
however,  which  tended  to  show  that  the 
larger  portion  of  tbe  road  was  south  of  the 
section  line.  This  was  abundantly  shown  to 
be  the  fact,  so  far  at  least  as  tbe  actual 
location  of  the  road  upon  the  ground  is  con- 
cerned. The  surveys  of  lands  adjoining  the 
road  did  not  state  that  the  section  line  was 
In  the  center  of  said  road,  and  for  that  rea- 
son, if  for  no  other,  they  were  not  evidence 
that  It  was.  Consequently,  the  court  did  not 
err  in  refusing  to  admit  such  surveys  offer- 
ed by  defendant  to  prove  that  the  section 
line  was  In  the  center  of  the  road. 

[5]  But  defendant  contends,  in  effect,  that 
If  the  road  was  not  originally  established  on 
the  section  line  as  Its  center,  it  was  after- 
wards relocated  and  placed  thereon  by  the 
county  court  in  February,  1899.  This  order 
of  the  county  court  had  no  reference  to  tbe 
road  at  the  place  in  controversy,  but  refer- 
red to  a  change  In  the  road  some  distance 
west  where  the  road  made  a  crook  or  turn 
to  the  northwest  upon  the  land  of  John  Labo 
and  then  turned  southwest  on  bis  land  and 
continued  in  the  same  westerly  line  as  be- 
fore. The  connty  court's  order  was  made 
upon  the  petition  of  John  Labo,  who  sought 
to  merely  straighten  this  crook  in  the  road 
under  section  7818,  R.  8.  Mo.  1889,  now  sec- 
tion 10444,  R.  S.  Mo.  1909,  authorizing  the 
county  court,  upon  the  petition  of  one  wish- 
ing to  cultivate  or  Inclose  land  through  which 
the  road  may  run,  "to  turn  such  road  on  his 
own  land  or  the  land  of  any  other  person 
consenting  thereto,  at  his  own  expense." 
The  order  of  the  county  court  nowhere  states 
that  the  road  where  straightened  shall  be 


located  with  its  center  line  upon  said  sec- 
tion, but,  if  it  did,  that  could  not  affect  tbe 
location  of  the  road  at  a  point  some  distance 
east  of  the  crook  and  away  from  the  land 
of  the  petitioner,  and  such  order  of  the  coun- 
ty court  could  have  no  effect  to  relocate  the 
road  at  the  place  in  controversy.  So  that 
defendant's  contention  that  the  center  of  the 
road  was  on  the  section  line  is  not  shown 
or  supported  by  any  evidence. 

[(]  As  to  the  other  branch  of  defendant's 
contention — namely,  that  the  cotinty  court  in 
Angust,  1874,  reduced  the  width  of  the  road 
to  40  feet — it  may  be  said  that,  conceding 
for  the  sake  of  the  argument  that  the  coun- 
ty court  had  authority  to  reduce  the  width 
of  tbe  road,  there  is  no  evidence  showing  that 
anything  was  done  thereunder  either  in 
changing  its  location  or  in  reducing  the 
width  of  the  road  as  actually  existing  upon 
tbe  ground.  On  the  contrary,  a  number  of 
witnesses  testified  that  when  defendant  mov- 
ed his  fence  the  last  time  he  placed  it  In  the 
wagon  track,  being  that  part  of  the  road 
which  had  been  actually  traveled  and  used 
by  the  public  continuously  as  far  back  as 
they  could  remember,  this  being  from  40  to 
65  years.  There  is  practically  no  dispute 
over  this,  but  if  there  were,  Inasmuch  as  the 
Jury  has  found  that  defendant  obstructed  the 
road,  we  must  accept  the  above  as  true.  It 
may  be  observed  also  that  the  proceeding  to 
reduce  the  width  of  the  road  was  had  pursu- 
ant to  authorl^  given  the  county  court  by 
section  6  of  an  act  approved  March  23,  1868. 
Laws  of  1868,  p.  150.  But  this  was  ex- 
pressly repealed  March  18,  1872,  Wagner's 
Statutes,  vol.  2,  p.  1230,  S  72.  And  no  such 
authority  was  on  the  statute  book  in  August, 
1874,  when  the  countjt  court  made  the  -reduc- 
ing order.  Whether  the  county  court  had 
any  statutory  authority  to  reduce  the  width 
of  the  road  would  doubtless  be  immaterial 
upon  the  question  of  whether  or  not  defend- 
ant knowingly  obstructed  the  road,  if  any- 
thing had  been  done  to  reduce  the  width  of 
tbe  road  as  actually  existing  on  the  ground. 

[7]  However,  there  is  no  evidence  showing 
that  anything  of  the  kind  was  done  pursuant 
to  said  county  court's  order;  and  if  defend- 
ant put  his  fence  in  that  part  of  the  road 
actually  and  continuously  used  by  the  public 
for  so  many  years,  the  county  court  order, 
whether  valid  or  void,  could  not  relieve  de- 
fendant of  the  knowledge  that  he  was  ob- 
structing the  road.  The  trial  court  ruled 
and  Instructed  the  Jury  that  tbe  reduction 
of  the  width  of  the  road  by  the  county  court 
was  valid,  but  submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  ground  inclosed  and 
occupied  by  defendant's  fence  had  become  a 
public  road  by  dedication,  prescription,  or 
adverse  user;  and  the  Jury  were  told  that, 
if  such  were  the  fact,  then  the  order  of  the 
county  court  availed  nothing  in  the  case. 
The  Jury  found  for  plaintiff  even  upon  the 
theory  that  the  road  was  legally  reduced  to 
40  feet  by  the  county  court 
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[t,  I]  We  do  not  agree  witb  defendant  that 
there  was  no  evidence  to  show  a  valid  com- 
mon-law dedication  of  the  ground  In  question 
as  a  road.  Jones,  who  bnilt  the  first  fence 
on  top  of  the  south  bank  many  years  ago, 
and,  for  more  than  10  years' thereafter  al- 
lowed the  public  to  continuously  use  and 
travel  over  the  ground  now  occupied  by  the 
defendant's  ofTendlng  fence,  is  presumed  to 
have  acquiesced  in  such  use  and  intended  to 
dedicate  the  used  ground  as  a  road.  Kansas 
City  MiUing  Co.  v.  Klley,  133  Mo.  674,  loc. 
cit  584,  34  S.  W.  835.  And  the  defendant 
himself  afterwards,  in  1885  or  shortly  there- 
after, by  building  his  fence  "halfway  down 
the  bank,"  but  still  much  further  south  of 
the  present  fence,  thereby  evinced  bis  consent 
to  all  north  of  said  first  fence  being  used 
as  a  road.  And  the  fact  that  the  public 
traveled  and  used  the  land  north  of  said 
fence  contlnnously  thereafter  for  many  years 
more  than  the  requisite  prescriptive  time 
created  npon  the  land  a  public  highway  by 
prescription.  State  v.  Transue,  131  Mo.  App. 
328,  111  S.  W.  623;  Laclede-Chrlsty  Clay 
Products  Co.  V.  St  Louis,  246  Mo.  446,  loc. 
cit.  460,  151  S.  W.  460,  and  cases  cited. 

So  that  defendant's  position  that  his  fence 
is  not  In  the  road  Is  untenable.  His  major 
premise,  that  the  road  is  located  equally 
on  each  side  of  the  section  line,  was  not  es- 
tablished; and  even  though  his  minor  prem- 
ise, that  the  road  was  legally  reduced  to  40 
feet,  be  conceded,  still  it  was  so  reduced  only 
on  paper,  because  during  the  11  years  from 
August,  1874,  to  1885,  when  defendant  bought 
his  land,  the  public  continued  to  travel  over 
and  use  the  ground  where  the  ofCendlng 
fence  now  stands,  and  continued  thereafter 
to  do  so  until  1007,  when  said  fence  was 
erected  directly  In  the  wagon  track.  And, 
In  addition  to  this,  the  ground  occupied  by 
the  fence  had  been  traveled  continuously 
from  1848  and  prior  to  that  time. 

[10]  It  Is  urged  that  error  was  committed 
in  not  allowing  defendant  to  show  that  he 
had  had  the  section  line  surveyed  by  the 
county  surveyor,  and  that  the  latter  had 
pointed  out  a  line  20  feet  south  of  the  sec- 
tion line  as  the  true  Hue  of  the  road  and 
where  he  could  set  his  fence.  But  this  offi- 
cer had  no  power  to  change  or  relocate  the 
road.  It  was  in  actual  existence  upon  the 
ground,  and  had  been  for  many  years.  The 
roadway  was  worn  into  the  earth  and  the 
wagon  track  was  plainly  discernible.  Hence 
the  direction  from  the  surveyor  could  not  re- 
lieve defendant  of  the  knowledge  that  he 
was  setting  his  fence  In  the  road.  It  was 
held  in  State  v.  Wells,  70  Mo.  635,  a  prosecu- 
tion for  obstructing  a  road,  that  It  was  no 
defense  to  show  that  defendant  did  not  know 
the  road  was  legally  established,  and  in 
State  V.  White,  06  Mo.  App.  34,  loc.  cit  39, 
68  S.  W.  684,  that  If  defendant  personaUy 
participated  in  putting  the  fence  in  the  road 


— which  l8  tbe  fact  here — defendant's  no- 
tion as  to  the  legality  of  the  zoad  at  that 
point  is  ImmateriaL 

[11]  Defendant  also  contends  that  the 
cause  of  action  is  barred  by  section  4949,  R. 
S.  Mo.  1909.  The  section  does  not  apply  to 
cases  of  this  character.  It  is  not  a  suit  U> 
recover  a  "forfeiture  given  In  whole  or  in 
part  to  any  person  who  will  pcosecnte  for  the 
same." 

[12]  The  only  other  limitation  statute 
which  might  be  applicable  is  section  4946,  B. 
S.  Mo.  1909.  Bat,  under  the  terms  of  sec- 
tion 10633,  each  day  the  obstruction  Is  main- 
tained after  the  10  days'  notice  constitutes 
a  distinct  offense  penalized  by  a  forfeltnie 
of  $6.  The  offense  was  therefore  a  continn- 
Ing  one,  and  the  evidence  showed  that  It  c(m- 
tinued  down  to  the  day  suit  was  filed.  It 
was  held  in  State  v.  Gilbert,  78  Mo.  20,  that 
in  such  case  a  prosecution  for  Obstmcting  a 
public  road  was  not  barred.  '  The  trial  court 
applied  (he  statute  by  requiring  the  Jury  to 
find  that  the  obstruction  was  maintained 
down  to  date  of  the  suit,  and  limiting  the 
amount  recoverable,  in  that  event,  to  within 
a  year  prior  to  the  institution  of  the  suit 

[13]  The  statute  is  penal,  and,  of  coarse, 
must  be  strictly  construed,  and  the  ^ase 
against  defendant  must  come  clearly  within 
the  terms  thereof.  We  have  carefully  gone 
over  the  entire  record  repeatedly,  but  are 
unable  to  find  any  place  where  plaintiff  bas 
not  brought  the  case  strictly  within  the 
terms  of  the  statute. 

[14]  That  the  penalty  Is  severe  is  undonbt- 
edly  trne;  but  no  doubt  the  Legislature  In- 
tended it  should  be  so  in  order  that  the 
state's  highways  should  not  be  unlawfnll.r 
encroached  upon  in  the  manner  shown  in  the 
evidence.  The  severity  of  the  statute  is  a 
matter  for   the  Legislature — not  for  us. 

We  are  therefore  without  authorlt.v  to  dl.<«- 
turb  the  verdict  and  the  judgment  is  af- 
firmed.   All  concur. 


KELLT  «t  ux.  V.  CITT  OF  HIOOINSVILLB. 
(No.  11306.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Dec. 
21, 1914.) 

1.  New  Tbiax  (|  163*)— Obdbb  GsAin'ma— 
Effect. 

The  granting  of  a  new  trial  on  the  sole 
ground  that  the  verdict  was  excessive  in  effect 
overruled  the  other  grounds  assigned  in  the 
motion. 

[Bd.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  ff  330-332;  Dec  Dig.  |  163.*] 

2.  Appeax  and  Ebsob  (f  977*)  —  Bbvikw -> 
DiscRKTioN  OF  CouBT— New  Tbiai,. 

Onie  rulings  of  the  trial  court  on  a  motioa 
for  a  new  trial  on  the  grounds  that  the  plaintiff 
did  not  establish  a  case  for  the  jury,  that  the 
verdict  was  against  the  weight  of  the  evidence, 
and  was  the  result  of  passion  and  prejudice, 
and  that  it  was  excessive,  while  presumptively 
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correct,  nay  be  reversed  if  there  was  an  abuse 
of  tbe  coarrs  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3860-3865;  Dec.  Di«.  | 
977.*] 

3.  Appeal  and  Ebkob  (!  867*)— Revikw— 
QuEsnoRS  Pkeskntkd— Gbounds  roB  Niw 
Tbiai» 

Where  the  trial  court  granted  a  new  trial 
to  the  defendant  on  the  sole  ground  that  the  ver- 
dict was  excessive,  all  tbe  grounds  assigned  in 
the  motion  may  be  considered  on  plaintiff's  ap- 
peal from  that  order,  since  if  the  ruling  was 
right,  it  will  be  affirmed,  though  the  reasoning 
was  wrong. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3478-3486;  Dec.  Dig.  | 
867.*] 

4.  EMIOTBICITT   (i  10*)— AOTION»— EVIDMOB— 

Neguoxncx. 

In  an  action  against  a  city  for  the  death 
of  plaintiffs  son,  evidence  held  sufficient  to  take 
to  the  jury  the  question  whether  the  city  was 
Diligent  in  maintaining  its  electric  light  wires. 

[Bid.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;  De&  Dig.  {  19.*] 

6.  EviDBNCB  (I  594*)— Wbioht  and  Sdfuoi- 
KNOY — Unoontbadiotbd  Testimony. 

The  jury  are  not  required  to  accept  the  tes- 
timony of  city  employ^  that  they  tested  the 
electric  light  wires  shortly  before  the  accident 
and  found  no  leakage  of  electricity  therefrom, 
though  such  testimony  ia  luicontia£lcted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2431;  Dec.  Dig.  f  594.*] 

6.  EMOTBICITY  (J  14*)— OABK  RXQUIBXD— U8K 
OF   OlTY  StBEETS. 

Those  who  transmit  electricity  on  wires 
along  a  city  street  must  exercise  the  highest  de- 
gree of  care  to  protect  persons  rightfully  using 
the  streets  from  injury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  7;   Dec.  Dig.'  {  14.*] 

7.  Blectbicitt  (I  19*)- AoTioNB— Res  Ipsa 

lA>QUITUB. 

Proof  that  a  pedestrian  on  a  public  street 
whUe  exercising  due  care,  was  injured  by  con- 
tact with  an  escaping  electric  current,  estab- 
lishes prima  facie  negligence  of  the  owner  of 
the  wire  from  which  it  escaped,  and  the  burden 
is  upon  such  owner  to  show  that  the  escape  was 
in  spite  of  the  exercise  of  the  highest  care. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;  Dec.  Dig.  {  19.*] 

8.  El-ECTBICITY  (§  19*)— AcTIONa— EVIDENCB 
— NEaLIOENCE.  • 

Where  insulation  of  an  electric  wire  had 
been  defective  and  a  cross-arm  on  the  pole 
broken  and  loose  for  some  time,  and  the  wire 
was  brought  in  contact  with  a  guy  wire  during 
a  storm,  proof  that  shortly  before  the  accident 
the  owner  of  tbe  wire  tested  it  and  found  no 
leakage  does  not  establish  the  exercise  of  the  re- 
quired degree  of  care  on  the  part  of  the  owner. 
[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  S  H;  I>ec.  Dig.  {  19.*] 

9.  EutcTBioiTT  (I  19*)  — Actions  fob  Injti- 

BIKB— EviDBNCB— PboViMATE  OaUSB. 

In  an  action  against  a  city,  as  the  owner 
of  an  electric  light  wire,  for  the  death  of  plain- 
tiff's son,  evidence  held  sufficient  to  take  to  the 
jury  the  question  whether  the  boy  was  killed  by 
an  electric  shock,  though  no  bum  or  mark  was 
found  on  his  body. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  11;  Dec.  Dig.  {  19.*] 


10.  ELBCTxiorrr  ({  19*>— AonoNS  fob  InrV' 
BIBS  —  Evidence  —  Contbibuiobt  Negu- 

GERCB. 

In  an  action  against  a  city  for  the  death  of 
a  boy  killed  by  an  electric  shock,  evidence  held 
not  to  show,  as  a  matter  of  law,  that  the  boy 
was  contributorily  negligent 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  ||  11;   Dec.  Dig.  |  19.*] 

11.  Death  (J  95*)— Measube  of  Damages— 
Sebviceb  of  Child. 

The  measure  of  a  parent's  damage  for  the 
death  of  a  minor  child  is  the  pecuniary  value  of 
the  child's  services  during  his  minority  and  the 
expenses  incurred  by  his  death,  less  the  expense 
of  his  support  and  maintenance,  and  no  dam- 
ages can  be  allowed  for  mental  anguish  or  dis- 
tress for  the  death  or  loss  of  society  of  the  child. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.   $1  108,   109,  111-116,   120;    Dec.  Dig.  { 

12.  Death     fl    99*)  —  Dahagbs  —  Bzobssitx 
Damages— Sebvigbs  or  Child. 

An  award  of  $2,300  for  the  loss  of  services 
of  a  17  year  old  boy  who  was  going  to  school 
at  tbe  time,  and  who  earned  $2  a  day  in  vaca- 
tion, is  excessive,  and  should  be  reduced  to 
$1,500. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §1  125-130;  Dec.  Dig.  {  99.*] 

13.  Appbai.  and  Ebbob  (I  1140*)  —  Affibm- 
an  ce — Remittitub. 

Where  the  trial  court  rules  that  the  amount 
of  the  verdict  was  excessive,  but  the  result  only 
of  an  honest  overestimate  of  the  amount  recover- 
able, the  appellate  court  may  order  a  remittitur 
that  will  reduce  the  judgment  to  the  proper 
sum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  4462-4476;  Dec.  Dig.  { 
1140.*] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty; Samuel  Davis,  Judge. 

Action  by  A.  H.  Kelly  and  wife  against  the 
City  of  HigglnsvUle.  A  verdict  for  the  plaln- 
ttffs  was  set  aside  and  new  trial  granted  by 
the  trial  court,  and  plaintiffs  appeal.  Re-- 
versed  and  remanded,  on  condition  that  plain- 
tiffs file  a  remittitur,  otherwise  to  stand  af- 
firmed. 

Anil  &  Aull,  of  Lexington,  for  appellants. 
Charles  Lyons,  of  Lexington,  G.  W.  Stegen, 
and  J.  P.  Chinn,  both  of  HigglnsvUle,  for  re- 
spondent 

JOHNSON,  J.  Plaintiffs,  who  are  husband 
and  wife,  sued  to  recover  damages  for  the 
death  of  their  minor  unmarried  son,  which 
they  charge  was  caused  by  negligence  of  de- 
fendant The  answer  is  a  general  denial  and 
a  plea  of  contributory  negligence.  A  verdict 
was  returned  for  plalntlfl's  In  the  sum  of  $2,- 
500,  but  afterward  defendant's  motion  for  a 
new  trial,  which  alleged  a  number  of  grounds, 
was  sustained  on  the  sole  ground  of  an  ex- 
cessive verdict.  Plaintiffs  did  not  offer  to 
enter  a  remittitur,  and  the  court  did  not  in- 
dicate its  views  concerning  the  extent  of  the 
excesslveness.     Plaintiffs  appealed. 

Defendant  Insists  that  the  court  did  not 
err  in  granting  a  new  trial  on  the  ground 
stated   in    the   order,   but   did   err   in   not 
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sustaining  the  motion  npon  otiier  grounds, 
the  principal  one  of  which  was  alleged  er- 
ror in  overruling  defendant's  request  for  a 
directed  verdict 

Toung  Kelly  was  17%  years  old  at  the  time 
of  his  death,  which  occurred  in  the  night  of 
July  7,  1909,  on  one  of  the  public  streets  of 
HlgglnsvIUe.  He  was  walking  north  on  the 
sidewalk  on  the  east  side  of  Russell  street, 
and  had  Just  passed  over  the  crossing  of 
Ambrose  street  when  suddenly  he  sank  down 
with  a  scream,  attempted  unsuccessfully  to 
rise,  struggled  a  brief  moment,  and  then  ex- 
pired. He  was  a  strong,  vigorous  boy,  in  the 
best  of  health,  and  a  post  mortem  examina- 
tion failed  to  reveal  any  weakness  of  the 
heart  or  other  symptoms  of  disease.  The 
doctors  who  made  the  examination  testified 
to  the  absence  of  any  bums  or  other  marks 
of  violence  on  the  body,  but  witnesses  intro- 
duced by  plaintiffs  testified  to  a  mark  re- 
sembling a  burn  across  the  Inside  of  the  fin- 
gers of  the  right  hand.  The  electric  lighting 
plant,  which  furnished  electricity  for  both 
public  and  private  consumption,  was  owned 
and  oi)erated  by  defendant,  and  one  of  Its 
high-power  lines  ran  north  and  south  along 
the  curb  line  on  the  west  side  of  Russell 
street.  On«  of  the  poles  of  this  line  was  at 
the  southwest  corner  of  the  intersection  of 
Ambrose  street.  It  carried  three  wires  at- 
tached to  a  cross-arm  in  the  usual  manner. 
Heavy  currents  were  transmitted  by  each  of 
these  wires,  which  were  insulated.  There  is 
evidence  tending  to  show  that  the  insulation 
bad  been  allowed  to  become  and  remain  In  a 
worn  and  defective  condition,  and  that  on 
account  of  the  cross-arm  having  become  de- 
fectively fastened  to  the  pole,  the  wires  were 
brought  into  contact  with,  or  close  proximity 
to,  guy  wires  attached  to  the  top  of  the  pole, 
permitting  the'  escai>e  of  electricity  from  its 
appointed  channels.  A  span  wire  attached 
to  the  top  of  the  pole  crossed  diagonally  over 
the  street  intersection  to  the  top  of  a  guy  pole 
at  the  northeast  corner.  The  guy  pole,  which 
was  set  at  the  corner  Just  outside  the  west 
line  of  the  sidewalk,  was  held  in  place  by 
guy  wires,  one  of  which  extended  from  the 
top  of  that  pole  downward  to  a  point  9  feet 
north  of  the  pole  and  about  20  inches  west 
of  the  sidewalk,  where  It  was  fastened  to  an 
Iron  rod,  which  In  turn  was  fastened  to  a 
"dead  man"  buried  in  the  ground.  Neither 
this  guy  wire  nor  the  span  wire  was  intended 
to  be  charged  with  electricity,  but,  owing  to 
the  defects  at  the  top  of  the  pole  at  the  south- 
west corner,  electricity  was  escaping  to  the 
guy  wires  attached  to  the  top  of  that  pole, 
and  was  conducted  by  the  span  wire  to  the 
top  of  the  guy  pole  on  the  northeast  corner, 
from  which  it  traveled  over  the  guy  wire  and 
Iron  rod  to  the  ground.  The  day  and  evening 
had  been  rainy,  and  sputterings  of  electric 
fire  had  been  noticed  at  the  ring  on  the  top 
of  the  iron  rod  to  which  the  guy  wire  was 


attached.  The  ring  had  grown  rusty,  and  as 
rust  is  an  impediment  to  the  free  passage  of 
electric  currents,  the  flashes  were  due  to  such 
Impediment,  which  hampered,  but  did  not  de- 
stroy, the  circuit.  The  evidence  of  plaintiffs 
tends  to  show  that  the  defects  at  the  top  of 
the  line  pole  we  have  noted  had  been  &  ex- 
istence long  enough  for  defendant.  In  the  ex- 
ercise of  proper  care,  to  have  discovered  and 
repaired  them.  On  the  other  hand,  the  evi- 
dence of  defendant  is  to  the  effect  that  tests 
made  that  afternoon  showed  tlie  absence  of  a 
short  circuit  on  that  line,  and  that  the  flow 
of  electricity  over  the  span  and  guy  wires 
necessarily  began  after  that  test  Young  Kel- 
ly was  stricken  at  a  point  about  midway  be- 
tween the  guy  pole  and  the  point  where  the 
guy  rod  entered  the  ground.  •  When  his  strug- 
gles ended  bis  body  was  in  the  gutter  two  or 
three  feet  west  of  a  line  drawn  from  the  guy 
pole  to  the  Iron  rod.  Evidently  when  strick- 
en he  was  walking  close  to  the  outer  edge  of 
the  sidewalk,  and  it  is  the  contention  of 
plaintiffs  that  he  must  have  brushed  against 
or  in  some  way,  touched,  the  guy  wire  and 
received  from  It  a  lethal  shock. 

[1]  In  granting  a  new  trial  on  the  sole 
ground  that  the  verdict  was  excessive  the 
court.  In  effect  overruled  the  other  grounds 
assigned  in  the  motion.  Among  such  other 
grounds  it  was  alleged  that  plaintiffs  had 
failed  to  make  a  case  to  go  to  the  Jury,  that 
the  verdict  was  against  the  weight  of  the 
evidence,  and  that  It  was  the  result  of  pas- 
sion or  prejudice  in  the  Jury.  The  court  held 
that  the  evidence  of  pialntUTs  substantially 
supported  the  pleaded  cause  that  the  verdict 
was  sustained  by  the  weight  of  the  evidence, 
taken  as  a  whole,  that  It  was  not  the  prod- 
uct of  passion  or  prejudice,  and  that  the  ex- 
cessive assessment  of  damages  was  an  honest 
overestimate  of  the  recoverable  damages. 

[2]  We  begin  onr  examination  of  these 
rulings,  especially  of  the  one  on  which  the 
new  trial  was  ordered,  with  the  presumption 
that  they  were  proper  expressions  of  the  law 
of  the  case,  but  such  presumption  would 
not  preclude  us,  as  an  appellate  tribunal, 
from  setting  aside  the  order  granting  a  new 
trial,  U  we  find  that  it  was  an  abuse  of  sound 
Judicial  discretion. 

"Where  It  is  manifest  that  a  verdict  la  exces- 
sive, the  court  is  remiss  in  its  duty  if  it  does 
not,  upon  motion,  set  it  aside  and  grant  a  new 
trial,  and  this  duty  rests  almost  entirely  within 
the  province  of  the  trial_  court,  and  this  (the 
Supreme)  court  will  not  interfere  with  the  ex- 
ercise of  such  discretion  unless  it  appears  to 
have  been  unreasonably  or  arbitrarily  exercis- 
ed." McCloskey  v.  Publishhig  Co..  163  Mo.  22, 
63  S.  W.  99:  KuenzeLv.  Stevens,  165  Mo.  2S0, 
56  S.  W.  1076;  Bank  v.  Wood,  124  Mo.  72, 
27  S.  W.  554:  Rodan  ▼.  Transit  Co.,  207  Mo. 
392,  105  8.  W.  1061. 

[3]  Nor  does  the  presumption  of  light  act- 
ing In  the  trial  court  prevent  us  from  giving 
full  and  unhampered  conslderatioii  to  grounds 
alleged  in  the  motion  for  a  new  trial  which 
were  rejected  by  the  trial  court  and  are  duly 
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presetted  t>y  respondent    The  role  In  such 

cases  la  that : 

"Wbere  the  paity,  in  whose  favor  the  order 
for  a  new  trial  goes,  can  make  it  clear,  from 
the  record  brought  up  [on  his  adversary's  ap- 
peal], that  that  order  was  right,  for  reasons 
[assigned  in  bis  motion]  other  than  those  on 
which  the  trial  judge  based  the  order,  he  may 
•  •  •  secure  an  affirmance  on  the  general 
principal  that  an  appellate  court  should  always 
sustain  a  correct  result,  though  it  may  have 
been  brought  about  by  an  erroneous  process  of 
reasoning.  Ittner  v.  Hughes,  133  Mo.  679, 
34  S.  W.  1110;  Thiele  v.  Railway,  140  Mo.  319, 
41  S.  W.  800. 

Counsel  for  defendant  argue  that  under 
these  rules  the  judgment  granting  a  nevf 
trial  should  be  affirmed  on  the  ground  of 
error  in  the  refusal  of  the  trial  court  to  di- 
rect a  verdict  for  defendant,  and  as  this  is 
the  most  Important  issue  in  the  case  and 
must  be  decided  in  any  event,  we  shall  con- 
sider it  first 

[4]  It  is  contended  that  there  is  no  sub- 
stantial evidence  of  negligence  on  the  part 
of  defendant.  It  is  trne  there  was  no  wit- 
ness who  contradicted  the  testimony  of  the 
employes  of  defendant  in  charge  of  defend- 
ant's power  house  that  a  test  was  made  with 
a  testing  instrument  on  the  afternoon  of 
the  day  of  the  injury  and  the  Une  on  Russell 
street  was  found  to  be  free  from  any  leak- 
age of  electricity,  but  such  testimony  by  no 
means  is  conclusive  proof  that  reasonable 
care,  which,  in  the  business  of  transmitting 
electricity  over  the  public  streets  of  a  city, 
means  the  highest  care,  had  been  exercised 
by  defendant's  employes  to  prevent  the  di- 
version of  a  deadly  current  from  its  proper 
course  to  the  uninsulated  guy  wire,  which 
carried  it  into  dangerous  proximity  to  pedes- 
trians rightfully  using  a  public  street  cross- 
lug  and  sidewalk. 

[5]  The  triers  of  fact  were  not  bound  to 
believe  this  testimony.  The  credibility  of  the 
witnesses  who  gave  it,  as  well  as  the  reason- 
ableness of  the  testimony  under  all  the  facts 
and  circumstances  in  evidence,  were  issues 
of  fact  for  the  jury  to  determine,  notwith- 
standing the  absence  of  direct  contradictory 
testimony.  But  there  is  ample  room  in  the 
record  for  the  acceptance  of  this  evidence, 
together  with  a  reasonable  inference  that 
the  escape  of  the  current  subsequent  to  the 
test  was  the  direct  result  of  negligence. 

[•,  7]  The  law,  ia  view  of  the  extremely 
dangerous  and  subtle  nature  of  electricity, 
imposes  upon  those  who  use  the  public  streets 
of  a  city  in  its  transmission  the  duty  of  ex- 
ercising the  highest  degree  of  care  to  pro- 
tect persons  rightfully  using  the  streets 
against  injury  caused  by  the  escape  of  the 
fluid  from  its  prescribed  course,  and  where 
a  pedestrian  properly  using  the  street,  and 
in  the  exercise  of  reasonable  care,  is  injured 
by  coming  into  contact  with  an  escaping  cur- 
rent a  prima  facie  case  of  negligence  on  the 
part  of  the  owner  of  the  wire  from  which  the 
current  escaped  is  made  out  and  the  burden 
devolves  upon  such  owner  of  proving  to  the 


satisfaction  of  the  triers  of  fiict  that  the  es- 
cape of  the  force  occurred,  despite  the  exer- 
cise of  the  highest  care,  on  the  part  of  its 
custodian,  to  restrain  it  Boover  v.  Railway, 
159  Mo.  App.  416,  140  S.  W.  321;  Gannon 
V.  GasUght  (30.,  146  Mo.  loc.  cit  511,  40  S. 
W.  968,  47  S.  W.  907,  43  L.  R.  A.  605 ;  Geis- 
mann  v.  Electric  Co.,  173  Mo.  654,  73  S.  W. 
654 ;  Wlnkelman  v.  Light  Ck).,  110  Mo.  App. 
184,  85  S.  W.  99;  Heiberger  v.  Telephone 
Co.,  133  Mo.  App.  452,  113  S.  W.  730. 

[8]  The  defensive  proof  fails  entirely  to 
explain  away  the  negligence  which  the  evi- 
dence of  plaintiffs  shows  was  the  cause  of 
the  escape  of  the  current  from  its  proper 
course  to  the  uninsulated  guy  wire.  A  de- 
fective condition  at  the  top  of  the  pole  carry- 
ing the  service  wires,  and  which  consisted  of 
the  broken  and  loosened  cross-arm  which 
brought  those  wires  close  to  others  wrapped 
around  the  top  of  the  pole  and  of  an  obvious 
defect  in  the  insulation  of  the  service  wires, 
had  proclaimed  for  some  time  the  likelihood 
of  an  escape  of  electricity  to  the  span  and 
guy  wires  on  the  first  windy,  rainy  day. 
The  condition,  according  to  the  evidence  of 
plaintiffs,  was  obvious,  and  that  it  was  highly 
dangerous  goes  without  saying.  It  had  exist- 
ed long  enough  for  defendant  to  have  known 
of  it,  and  it  was  negUgence  in  the  most  cul- 
pable degree  to  permdt  a  condition  to  con- 
tinue that  sooner  or  later  would  result  in 
the  diversion  of  a  powerful  current  of  elec- 
tricity to  a  place  where  it  would  be  a  menace 
to  the  safety  of  persons  rightfully  using  the 
street  The  demands  of  reasonable  care  will 
not  tolerate  the  thought  that  defendant  could 
wait  before  acting,  until  its  tests  showed  that 
the  thing  which  the  defect  foretold  would 
happen  had  become  an  accomplished  fact 
Plaintiffs'  evidence  affords  ample  proof  of  the 
charge  of  negligence. 

[9]  It  is  argued  by  defendant  that  no  caus- 
al relation  between  such  negligence  and  the 
death  of  young  Kelly  is  shown.  The  burden  is 
upon  plaintiffs  not  only  to  establish  by  proof 
the  existence  of  the  t>leaded  charge  of  negli- 
gence, but  also  that  such  negligence  was  the 
proximate  cause  of  their  son's  death.  Byerly 
V.  Ught  Co.,  130  Mo.  App.  693, 109  S.  W.  1065. 
The  street  lights  were  bnming,  and  the  young 
man  was  observed  by  witnesses  who  were 
across  the  street  He  approached  Ambrose 
street  walking  along  the  sidewalk  whistling 
and  carrying  a  cane  or  stidt  which  he  rat- 
tled against  the  palings  of  a  fence  along  the 
property  line.  He  passed  over  the  crossing 
of  Ambrose  street  to  the  sidewalk  which 
continued  on  the  east  side  of  Russell  street 
and  took  two  or  three  steps  to  the  place 
where  he  fell  and  almost  immediately  expired. 
Of  course  no  one  intently  observed  him  before 
his  fall  and  death  scream  proclaimed  that  he 
had  been  mortally  stricken.  No  one  saw  him 
touch  the  guy  wire  befbre  his  fall.  That  wire 
was  at  his  left  and  manifestly,  tince  he  was 
walking  without  pausing  or  turning  towards 
the  left,  be  did  not  grasp  the  wire  with  bis 
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right  hand.  He  may  have  touched  It  with  a 
swing  of  the  stick  or  brushed  It  with  his 
left  shoulder,  or,  at  least,  passed  so  close  to 
it  that  the  current,  which  was  meeting  with 
opposition  at  the  juncture  of  the  wire  with 
the  rusty  ring  at  the  end  of  the  grounded  Iron 
rod.  Jumped  the  intervening  space  to  the  bet- 
ter conductor  offered  by  the  passing  body. 
.There  are  other  ways  in  which  it  may  be 
reasonably  inferred  that  he  was  brought  into 
the  short  circuit,  and  the  fact  that  no  bum 
or  external  mark  of  the  contact  was  left  upon 
bis  body  does  not  compel  the  conclusion  that 
be  was  not  attacked  by  the  escaping  force. 
We  held  In  Byerly  v.  Light  Co.,  supra,  that 
the  absence  of  such  a  mark,  though  against 
the  theory  of  death  by  an  electric  shock,  was 
not  conclusiva  The  vagaries  of  electricity 
and  of  its  manifestations  are  well  known. 
People  have  been  killed  by  lightening  without 
any  mark  being  left  upon  the  body.  As  is 
well  said  by  the  superintendent  of  defend- 
ant's lighting  business  (who  appears  to  be 
well  informed  In  the  science  of  electricity), 
the  passage  through  the  body  of  a  lethal  cur- 
rent causes  no  burn  and  leaves  no  external 
mark.  Bums  are  caused  on  the  breaking  of 
the  contact  by  the  intensely  brilliant  arc 
which,  Itself  a  species  of  combustion,  tempo- 
rarily bridges  the  widening  space.  If  the 
arc  comes  into  contact  vrith  dry  skin  a  burn 
will  ensue,  bat  If  the  body  at  the  point  of 
contact  is  protected  by  damp  clothing,  which 
is  a  good  conductor  of  electricity,  in  all  prob- 
ability no  mark  will  be  left  on  the  body. 
With  evidence  tending  to  show  that  the  boy's 
clothing  and  shoes  were  damp,  and  that  he 
was  in  B  position  where  the  current  could 
attack  his  body  at  a  place  covered  by  his 
clothes,  there  Is  nothing  in  the  fact  that  no 
external  mark  was  left  upon  him  to  militate 
against  the  inference  that  he  died  from  a 
shock  of  electricity  received  from  the  uninsu- 
lated guy  wire.  The  lurking  deadly  foe  was 
there  within  striking  distance',  the  manner  of 
death  which  overcame  the  boy  at  its  only  place 
of  attack  was  such  as  it  could  and  would  deal, 
there  was  no  other  ascertained  cause,  and 
to  Infer  that  death  resulted  to  a  strong, 
healthy  boy  from  some  other  cause  would 
be  to  Indulge  In  the  merest  speculation.  We 
have  no  right  to  resort  to  conjecture  to  aid 
either  party.  The  evidence  of  plaintiffs 
strongly  t^ids  to  show  that  the  pleaded  neg- 
ligence of  defoident  was  the  proximate 
cause. 

[It]  The  argument  that  the  boy  was  guilty 
of  contributory  negligence  as  a  matter  of 
law  is  so  cleariy  untenable  that  we  shall  not 
discuss  it.  The  most  that  may  be  said  of 
his  conduct  In  favor  of  defendant's  charge 
of  contributory  negUgence  is  that  It  presented 
an  issue  of  fact  for  the  Jury. 

The  court  did  not  err  in  overruling  de- 
fendant's request  for  a  peremptory  instruc- 
tion. 

[It, It]  Passing  to  the  question  of  exces- 


islve  verdict,  the  evidence  shows  that  plain- 
I  tiffs  were  In  humble  circumstances,  but  were 
I  able  to  send  the  boy  to  school,  and  were  in- 
tending to  send  him  another  year.  It  was 
vacation  time,  and  he  bad  been  wori^ing  in 
the  harvest  fields  for  $2  per  day.  His  funer- 
al expenses,  amounting  to  $200,  were  allowed 
In  the  verdict,  leaving  an  assessment  of  $2,300 
for  the  pecuniary  loss  plaintiffs  sustained 
in  consequence  of  his  death.  Tlie  measure  of 
a  parent's  damage  for  the  loss  of  a  minor 
child  is  the  i>ecuniary  value  to  the  iwrent  of 
the  child's  services  during  his  minority  and 
the  burial  and  other  expenses  incurred  by 
his  death,  less  the  expense  to  the  parents  of 
his  support  and  maintenance  during  that 
time.  No  damages  may  be  allowed  by  way  of 
solatium  for  mental  anguish  or  distress  for 
the  death  or  loss  of  society  of  the  <3dW. 
Leahy  v.  Davis,  121  Mo.  227,  25  S.  W.  941; 
Hickman  v.  Railway,  22  Mo.  App.  344 :  Mar- 
shall V.  Mines  Co.,  119  Mo.  App.  270,  95  S.  W. 
972. 

We  are  Justified  In  Inferring  that  the 
boy's  earning  capacity  would  constantly  In- 
crease, and  that  be  would  become  more  and 
more  valuable  to  his  parents  as  a  pecuniary 
asset  and,  further,  it  is  proper  to  take  into 
consideration  the  value  of  the  services  which 
a  strong,  bright,  well-reared  boy  will  render 
bis  parents  apart  from  wages  he  may  earn 
In  the  service  of  strangers  and  turn  over  to 
them.  But  after  making  all  such  allow- 
ances It  would  be  difficult  to  conceive  that 
the  net  pecuniary  value  of  the  minor's  serv- 
ices for  the  3%  years  of  his  minority  could 
have  exceeded  $1,500.  We,  therefore,  can- 
not say  that  the  trial  Judge  abused  his  dis- 
cretion In  granting  a  new  trial.  Indeed,  It 
was  bis  clear  duty  to  set  aside  the  verdict 
on  that  ground,  and,  as  plaintiffs  did  not  of- 
fer to  remit,  he  could  not  do  otherwise; 

[13]  The  objection  sustained  by  the  «mrt 
went  to  the  amount  and  not  to  the  integ- 
rity of  the  verdict.  In  such  cases  appellate 
courts  have  always  .exercised  the  right  to 
avoid  the  necessity  of  a  retrial  by  ordering 
a  remittitur  that  will  bring  the  recovery 
within  proper  bounds.  Ellis  v.  Construction 
Co.,  60  Mo.  App.  69;  Ray  v.  Thompson,  26 
Mo.  App.  481;  Hoyt  v.  Reed,  16  Mo.  294; 
Buse  V.  Russell,  86  Mo.  209;  Chltty  v.  Ry. 
Co.,  148  Mo.  loc.  dt.  79,  49  S.  W.  868.  As 
Is  said  in  Tuford  v.  Ramsey,  43  Mo.  410: 

"It  is  admitted  that  the  judgment  rendered 
I  was  for  too  much,  and  the  plaintiff  has  filed  be- 
low, though  too  late,  a  remitter  of  the  excess. 
Being  filed  out  of  time,  we  will  treat  it  as  filed 
in  this  court  When  a  judgment  is  souRht  to 
be  set  aside  or  reversed  for  this  reason  only, 
justice  always  demands  that  any  court  that  has 
power  to  render  judgment  should  accept  the 
remitter  and  enter  judgment  for  the  true 
amount.  As  the  plaintiff  was  at  fault  in  this 
matter  below,  it  is  right  that  he  should  pay  the 
costs  occasioned  by  his  negligence." 

Plaintiffs  now  offer  to  file  a  remlttltar  for 
the  amount  we  may  hold  the  veruict  to  be 
excessive.  We  think  that  a  remittitur  of 
$800  and  all  accmed  Interest  will  reduce  the 
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verdict  to  the  maximum  limit  of  reasonable- 
ness. 

Other  points  argued  by  defendant  In  sup- 
port of  a  retrial  of  the  case  have  been  ex- 
amined, and  are  found  to  be  without  merit 
The  case  was  fairly  tried,  and  the  verdict 
was  for  the  right  party.  On  condition  that 
within  10  days  of  the  announcement  of  this 
opinion  a  remittitur  be  filed  as  suggested, 
the  judgment  granting  a  new  trial  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  for  the  amonnt 
of  the  verdict  less  the  sum  remitted;  other- 
wise the  judgment  granting  a  new  trial  will 
stand  affirmed.  It  Is  so  ordered.  All  con- 
cur. 


FIRST  NAT.  REALTY  &  LOAN  CO.  «t  aL  ▼, 
MASON.     (No.  11053.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Dec.  21,  1914.) 

1.  Waste  (§  18*)— Damages— Measure. 

Tlie  measure  of  damages  for  waste  is  com- 
pensation to  the  extent  tlie  value  of  the  land  is 
diminished. 

[Ed.  Note.— For  other  cases,  see  Waste,  Cent 
Dig.  U  44,  45;  Dec.  Dig.  |  18.*] 

2.  Landlobd  and  Tenant  (|  66*)— Actions 
FOE  Waste— Construction  of  PExrrioN- 
"Waste." 

A  petition  alleging  that  plaintiffs  leased 
land  to  defendant,  and  that,  being  a  tenant  there- 
on, he  committed  waste  by  removing  a  bam, 
fences,  and  valuable  timber  which  were  the 
property  of  plaintiSs  to  their  damage,  states  a 
cause  of  action  for  "waste,"  which  means  the 
destruction  of  an  estate  by  demolishing,  not 
only  the  temporary  profits,  but  rendering  it 
wild  and  desolate,  notwithstanding  that  the  pe- 
tition specifically  averred  the  value  of  each 
thing  injured. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  gj  136-160;  Dec.  Dig.  I 
65.» 

For  other  definitions,  see  Words  and  Phrases, 
B'irst  and  Second  Series,  Waste.] 

8.  Waste  (S  20*)— Actions— Bvidbnob. 

In  a  suit  for  waste,  evidence  showing  the 
diminished  value  of  the  inheritance  is  admis- 
sible, notwithstanding  value  of  the  structures 
and  fences  destroyed  was  specified  in  the  peti- 
tion. 

[Fd.  Note— For  other  cases,  see  Waste,  C!ent 
Dig.  U  27-33,  46-48;   Dec.  Dig.  {  20.*] 

4.  Judgment     (|    253*)  —  Confobmitt    to 

Pleading— Damaces. 

Where  the  petition,  in  an  action  for  waste, 
averred  the  value  of  each  thing  destroyed,  the 
recovery  cannot  exceed  the  total  of  such  items, 
though  evidence  of  the  injury  to  the  inheritance 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  K  443,  444 ;   Dec.  Dig.  |  253.»] 

6.  Tbiai.    (S   243*)  —  Confliotiko   Instbtto- 

TIONS. 

In  an  action  for  waste  by  a  tenant,  where 
the  petition  averred  the  value  of  ench  thing  de- 
stroyed, an  instruction  for  plaintiffs  charged 
that  the  damaiies  allowable  was  the  diminution 
in  the  market  value  of  the  premises,  which 
could  not  exceed  the  total  of  the  sums  specified 
fai  the  petition.  An  instruction  on  defendant's 
t>ehalf  charged  that  damages  could  not  l>e  as- 
sessed at  an   amount  greater  than   the  actual 


value  of  the  buildings  and  fences  removed. 
Held,  that  the  two  were  not  conflicting,  defend- 
ant's instruction  not  prescribing  a  different' rule 
than  plaintiff's,  but,  if  there  was  error,  it  was 
not  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  C«it. 
Dig.  IS  564,  665 ;    Dec.  Dig.  i  243.*] 

6.  Appeal  and  Bbbob   (|  1002*)- Review— 

Vkbdict. 

A  verdict  on  conflicting  evidence  cannot  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  sec  Appeal  and. 
Error,  Cent.   Dig.  ii  3935-3037;    Dec.  Dig.  { 
1002.«] 

Appeal  from  Circuit  Court  Nodaway 
County;    W.  C.  Ellison,  Judge. 

AcUon  by  the  First  National  Realty  4 
Loan  Company  and  another  against  Adol- 
phus  O.  Mason.  From  a  judgment  for  plaln- 
tUTs,  defendant  appeals.    Affirmed. 

W.  G.  Sawyers  and  Cook,  Cummins  & 
Dawson,  all  of  Maryvllle,  for  appellant 
Shlnabargar,  Blagg  &  Mllson,  of  Maryvllle, 
for  respondents. 

TRIMBLE,  J.  Plaintiffs,  08  the  owners  of 
a  221-acre  farm,  sued  for  waste  committed 
thereon  by  defendant  while  be  was  a  tenant 
under  a  lease  for  a  term  of  years.  The 
waste  was  alleged  to  have  been  wantonly 
committed. 

Section  7918,  R.  S.  Mo.  1909,  subjects  any 
tenant  for  life  or  years  to  a  dvll  action  for 
waste  of  anything  belonging  to  the  tenement 
so  held,  without  special  license  In  writing 
so  to  do.  Section  7920,  R.  S.  Mo.  1009,  au- 
thorizes a  judgment  for  treble  damages  if  the 
jury  find  the  waste  was  wantonly  committed. 
The  jury  returned  a  verdict  for  $300,  but 
did  not  state  In  their  verdict  that  the  waste 
was  wantonly  done;  and  hence  judgment 
was  rendered  for  the  $300  without  trebling 
the  damages. 

[1]  The  errors  complained  of  are  five  lu 
number,  but  they  all  relate  to  the  same  ques- 
tion and  are  but  different  methods  of  pre- 
serving and  presenting  that  question  for  re- 
view on  appeal.  Said  question  Is:  What  Is 
the  true  measure  of  damages  to  be  followed 
under  the  petition?  The  trial  court  allowed 
plaintiff  to  show  the  decrease  In  value  of  the 
farm  caused  by  the  waste.  Defendant  claims 
that,  under  the  allegations  of  the  petition, 
this  was  not  permissible,  but  that  the  value 
of  the  buildings  and  fences  removed  was 
the  only  measure  of  recovery.  We  do  not  un- 
derstand defendant  as  denying  that.  In  an 
action  to  recover  damages  for  waste,  the 
measure  of  such  damages  Is  the  extent  of  the 
Injury  to  plaintiffs'  particular  estate,  and 
that  this  Is  ordinarily  the  extent  to  which 
the  value  of  the  land  Is  dlmlnls:hed.  This  is 
the  true  measure  of  damages  in  such  cases. 
30  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  301. 
But  defendant's  position  Is  that  the  petition 
does  not  present  an  action  for  waste,  but 
only  one  for  damages  for  the  destruction  and 
removal  of  certain  buildings  and  fences,  the 
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specific  value  of  eacb  of  wbicb  was  alleged, 
and  therefore  ttae  measure  of  dn  mages  Is  the 
value  of  the  things  destroyed  and  taken 
away.  *  The  question,  therefore,  resolves  it- 
self into  one  of  pleading. 

[2]  The  petition  alleges:  That  on  the  28th 
day  of  February,  1912,  the  defendant  was 
the  owner  of  a  farm  of  221  acres,  speclflcally 
describing  It,  and  on  that  day  conveyed  it  to 
plaintiffs  by  warranty  deeds,  which  were 
duly  recorded.  That  plaintiffs  thereupon  be- 
came and  are  now  the  owners  of  the  land  in 
fee  simple.  That  afterwards  they  executed 
a  written  lease  to  defendant,  whereby  they 
let  the  said  farm  to  him  for  a  period  of 
three  years  from  March  1,  1912.  That  there- 
after, at  different  times,  defendant,  beiug 
then  a  tenant  on  said  land,  committed  waste 
thereon  after  he  had  aliened  it  as  aforesaid, 
and  while  he  remained  in  possession  thereof 
as  aforesaid,  in  this:  That  he  removed  a 
certain  barn  and  certain  frame  sheds  and  a 
house  and  certain  barbed  wire  and  woven 
wire  fences,  and  also  valuable  timber  stand- 
ing and  growing  on  said  land.  That  said 
buildings,  fences,  and  timber  so  removed 
were  the  property  of  plaintiffs,  and  defend- 
ant had  no  interest  therein  of  any  kind  or 
character.  That  said  acts  of  waste  were 
wantonly  committed  by  defendant  Where- 
fore plaintiffs  allege  they  were  damaged  in 
the  sum  of  $542.50;  and,  inasmuch  as  said 
waste  was  wantonly  committed  as  aforesaid, 
they  prayed  for  treble  damages  and  for  costs. 
The  petition  specifically  described  the  barn, 
sheds,  house,  and  fences,  standing  on  said 
farm  and  alleged  to  have  been  removed,  and 
alleged  the  value  of  each  to  be  a  certain 
amount  therein  specified.  It  is  this  feature 
of  the  petition  which  causes  defendant  to  in- 
sist that  the  suit  is  one  in  conversion  for 
the  value  of  the  removed  pieces  of  property. 

We  do  not  think  that,  merely  because  the 
petition  annexed  a  specified  value  to  the  de- 
scription of  each  piece  of  property,  this 
changed  the  nature  and  character  of  the 
suit,  and  made  it  merely  one  in  conversion 
for  the  value  of  the  things  taken  away. 
While  it  is  true  there  is  no  allegation  saying, 
in  so  many  words,  that  plaintiffs  were  dam- 
aged by  reason  of  the  dimiuishment  in  value 
of  the  farm,  yet  sufiicient  facts  are  alleged 
from  which  this  follows  as  a  necessary  legal 
Inference.  The  term  "waste"  means  the 
"spoil  and  destruction  of  an  estate  either  In 
houses,  wood.s,  or  lands,  by  demolishing,  not 
the  temporary  prouts  only,  but  the  very  sub- 
stance of  the  thing,  thereby  rendering  it 
wild  and  desolate,  which  the  common  law  ex- 
presses very  significantly  by  the  word  'vas- 
tum."'  3  Blackstone's  Comm.  223.  Waste 
"is  a  lasting  damage  to  the  reversion  caused 
by  the  destruction,  by  the  tenant  for  life  or 
years,  of  such  things  on  the  land  as  are  not 
Included  in  its  temporary  profits."  Proffltt 
V.  Henderson,  29  Mo.  325.  Consequently 
the  petition  alleged  a  damage  to  the  rever- 


sion and  was  clearly  a  suit  to  recover  that 
damage,  and  was  not  a  suit  in  trover  for  the 
value  of  the  things  destroyed  and  removed. 

[3]  Being  a  suit  to  recover  damages  for 
waste,  it  was  the  trial  court's  duty  to  apply 
the  correct  measure  of  damages  to  that  suit, 
even  though  the  pleader  may  seem,  by  ttae 
language  used,  to  have  entertained  the  Idea 
that  another  measure  of  damages  was  prop- 
er. Evidence  showing  the  diminished  value 
of  the  inheritance  was  not  evidence  of  a. 
fact  outside  of  or  beyond  the  pleadings,  but 
of  that  which  was  strictly  within  ttae  plead- 
ing. It  la  unlike  a  suit  for  personal  injories, 
in  which  certain  specific  consequences  are 
alleged  to  have  followed  as  a  result  of  tbe 
occurrence  complained  of.  In  such  case, 
evidence  of  other  subsequent  consequences 
not  alleged  nor  necessarily  implied  in  tbe 
petition  is  not  admissible.  Such,  for  ex- 
ample, is  the  case  of  Arnold  v.  Maryville, 
110  Mo.  App.  254,  85  8.  W.  107,  where  evi- 
dence of  a  malignant  growth  on  tbe  foot  and 
the  subsequent  amputation  thereof  was  not 
admissible  under  a  petition  which  merely  al- 
leged that  the  fall  broke  the  bones  of  ttae 
foot  and  tore  loose  the  ligaments  thereof!  So 
also  is  the  case  of  Muth  Ex.  v.  St.  Louis, 
etc.,  B.  Co.,  87  Mo.  App.  422,  where  evidence 
of  loss  of  memory  was  held  not  to  be  admis- 
sible under  a  petition  which  did  not  plead 
it  nor  necessarily  imply  it  But  that  is  not 
the  situation  here,  where  tbe  petition  aliases 
facts  showing  an  injury  to  the.  freehold,  and 
the  damage  sued  for  is  tbe  damage  to  the 
corporeal  hereditament 

[4,  6]  Of  course  the  admission  of  evidence 
as  to  the  injury  to  the  freehold  would  not 
entitle  the  plaintiffs  to  recover  damages  be- 
yond ttae  amount  alleged,  but  no  sncta  result 
is  Involved  here.  And  this  is  all  ttaat  Is 
meant  by  instructicm  No.  S  given  in  defend- 
ant's behalf  as  a  counterpart  to  plalnttfrs* 
instruction  Mo.  4.  The  latter  told  ttae  Jury 
that,  if  tbey  found  for  tbe  plaintiffs,  the 
damages,  if  any,  would  be  the  dlminlshment 
in  market  value,  if  any,  of  the  farm  caused 
by  the  removal  of  the  barn,  etc.,  not  to  ex- 
ceed $542.50.  No.  6. for  ttae  defendant  told 
the  Jury  that,  although  they  found  for  plain- 
tiffs, they  could  not  assess  tbe  damages  at 
any  greater  sum  ttaan  tbe  actual  cash  value 
of  the  buildings  and  fences  removed.  l%eae 
two  were  not  conflicting.  The  one  given  for 
defendant  simply  restricted  the  damages  to 
the  freehold  to  the  value  of  the  buUdings  and 
fences  so  removed.  There  was  no  evidence 
that  the  damage  to  the  freehold  was  less  than 
the  value  of  the  buildings  and  fences ;  and 
indeed  it  is  not  seen  bow  it  could  be  less. 
So  that  the  Jory  were  not  given  two  differ- 
ent rules  to  go  by,  but  were  limited  In  ttae 
amount  they  could  give  under  the  one  rule 
laid  down.  If  this  was  error,  it  was  not 
against  defendant 

[8]  There  is'  substantial  evidence  that  ttae 
defendant  tore  down  and  taad  removed  ttae 
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buildings,  etc.,.  after  he  sold  tbe  land  and  had 
taken  a  lease  thereon.  It  is  true  this  is  de- 
nied by  defendant  and  his  witnesses,  vho 
claim  that  the  buildings,  etc.,  were  removed 
before  be  sold  the  farm.  But  as  to  which 
side  told  the  truth  was.  for  tbe  Jury  to  de- 
termine. Their  verdict  is  for  plaintiffs,  and 
we  must  accept  it. 

The  Judgment  must  be  affirmed.    So 'or- 
dered.   All  concur. 


OWEN  V.  HADLET  et  al.    (No.  13S82.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8, 
1914.    Behearing  Denied  Jan.  7,  1916.) 

1.  WoBK  AND  Labok  (S  4*)— Natcbe  of  Siav- 
ICKS— Intent  to  Chahob. 

Where  plaintiff  did  certain  work  for  a 
Republican  state  committee,  prelimiaary  to  an 
election  contest,  without  any  expressed  in^tention 
to  charge  therefor,  or  expectation  or  hope  of 
immediate  reward,  a  promiae  to  pay  the  reason- 
able value  of  such  services  would  not  be  implied. 
[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor. Cent.  Dig.  {j  3-7 ;    Dec.  Dig.  {  4.*  ] 

2.  PaiNciPAL  AND  Agent  (§  102*)— PouriOAr- 

GOMiaTTBB— INDIVIDTTAI,  MeUBKBB— LlABH.- 
ITT. 

Where  the  chairman  of  the  state  committee 
of  a  Republican  party  employed  an  attorney 
to  institute  contest  proceedings,  after  an  elec- 
tion, without  authority  from  the  committee,  and 
tbe  attorney  employed  plaintiff  to  render  serv- 
ices in  the  contest,  the  individual  members  of  tbe 
committee  were  not  liable  for  plaintifTs  serv- 
ices. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  f|  274-277.  347;  Dec.  Dig.  | 
102.*] 

3.  Pbincipal  and  Aoent  (§  136*)— AtrrHoarrT 
or  Aoent— AppoiNTitENi  or  Thibd  Pebson. 

Where  the  chairman  of  a  state  Republican 
committee,  without  authority  from  the  commit- 
tee, employed  an  attorney  to  conduct  an  elec- 
tion contest,  and  the  attorney  employed  plaintiff 
to  render  certain  services,  limiting  his  own  re- 
sponsibility to  $S0  per  week,  which  was  paid, 
such  contract  bound  no  one  but  the  attorney 
who  made  it. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §f  447-450,  470-491;  Dec. 
Dig.  $  136.»] 

4.  WoBK  AND  Labob  ({  4*)— Quantum  Heb- 
urr. 

Where  services  are  performed  for  one,  ei- 
ther with  or  without  his  knowledge  or  consent, 
and  he  knowingly  accepts  and  avails  himself 
thereof,  a  promise  to  pa^  a  fair  and  reasonable 
compensation  therefor  will  be  implied. 

[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor, Cent  Dig.  K  »-7;  Dec.  Dig.  {  4.*] 

6.  WoBK  AND   Labob  (|  9*)— Expbbbs  Con- 

TBACT— Full  PEBrOBMANCE. 

Where  an  existing  express  contract  has 
been  fully  performed  by  plaintiff,  and  nothing 
remains  to  be  done  except  payment  by  defend- 
ant, plaintiff  need  not  declare  on  tbe  express 
contract,  but  must  proceed  on  quantum  meruit 
to  recover  the  reasonable  value  of  such  services ; 
the  recovery,  however,  being  limited  to  the  con- 
tract price. 

[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor, Cent  Dig.  |§  23-24;   Dec.  Dig.  {  9.»] 


6.  WoBK    AND   Labob   ({    27*)— Action   on 

Quantum   Mebuit—Contbact— Admissibil- 
ity. 

In  an  action  on  a  quantum  meruit  for  serv- 
ices rendered  under  an  express  contract,  tbe 
contract  is  admissible  in  evidence,  and  the  rights 
of  the  parties  are  to  be  determined  in  accord- 
ance therewith. 

[Ed.  Note. — For  other  cases,  see  Work  and  La- 
bor, Cent  Dig.  H  60-C4;   Dec.  Dig.  f  27.*] 

7.  Work  and  Labob  (|  4*)— Quantum  Mxb- 
triT — Gbedit. 

One  who  is  benefited  by  work  performed  is 
not  liable  therefor  if  credit  is  given  solely  to 
another  at  whose  request  it  is  performed. 

[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor, Cent  Dig.  |$  3-7;   Dee.  Dig.  f  4.*] 

Appeal  from  St  Louis  Circuit  Court;  Danl. 
D.  Fisher,  Judge. 

Action  by  John  B.  Owen  against  Her- 
bert S.  Hadley  and  others.  Judgment  for  de- 
fendants,   and    plaintiff  appeals.     Affirmed. 

Sterling  P.  Bond,  of  St  Louis,  for  appel- 
lant Spencer  &  Donnell,  Lon  O.  Hocker, 
and  William  Zachrltz,  all  of  St  Louis,  for 
respondents. 

ALLBN,  J.  PlaintUTs  action  Is  against 
39  defendants,  and  proceeds  as  in  indebita- 
tus assumpsit  for  the  recovery  of  $1,246.66, 
the  balance  claimed  to  be  due  for  services 
rendered  In  connection  with  certain  election 
contestsi  PlaintUt  suffered  a  nonsuit  be- 
low, and,  after  unsuccessfully  moving  to 
have  the  same  set  aside,  appealed  to  this 
court 

The  services  in  Question  were  rendered  by 
plaintiff  in  and  concerning  the  election  con- 
tests which  were  commenced  in  the  Supreme 
Court  of  this  state  on  or  about  December  17, 
1910,  involving  the  ofilces  of  Judge  of  the 
Supreme  Court,  superintendent  of  public 
schools,  and  railroad  and  warehouse  commis- 
sioner. In  November,  1910,  almost  Imme- 
diately following  the  general  election  of  that 
year,  it  appeared  that  contest  proceedings 
would  probably  be  Instituted  by  the  defeated 
(Democratic)  candidates  for  the  offices  above 
mentioned.  Plaintiff,  a  resident  of  the  dty 
of  St.  Louis,  had  for  many  years  been  an  ac- 
tive political  worker  in  the  Republican  par- 
ty, had  had  much  experience  In  political 
affairs,  and  had  rendered  services  in  connec- 
tion with  other  election  contests.  Shortly 
after  the  general  election  in  1910,  it  appears 
that  an  Informal  meeting  or  conference  was 
held  at  the  Jefferson  Hotel,  In  the  city  of  St 
Louis,  at  which  were  present  the  following 
defendants,  viz.:  Hon.  Herbert  S.  Hadley, 
then  Governor  of  the  state.  Judge  John  Ken- 
nish.  Judge  John  C.  Brown,  Prof.  Wm.  P. 
Evans,  and  Mr.  Frank  A.  Wightman,  who 
were  the  contestees  in  tbe  contest  proceed- 
ings afterwards  Instituted,  and  Mr.  Chaa.  D. 
Morris,  then  chairman  of  the  Republican 
State  Committee.  It  seems  that  at  this  meet- 
ing tbe  proposed  contests  were  discussed,  and 
plans  for  raising  money  therefor  were  con-  . 


•Vor  other  caaas  see  same  topic  and  Bectlon  NUUBBB  In  Dee.  Dls.  A  Am.  Die.  Key-No.  Sarlw  A  Rep'r  Indezaa 
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sldered.  Following  the  conference,  Mr.  Mor- 
ris, assuming  to  act  for  the  State  Committee, 
but  witliout  having  been  authorized  by  the 
committee  so  to  do,  employed  Ex-Judge  Sel- 
den  P.  Spencer,  one  of  the  defendants,  and 
Lon  O.  Hocker,  Esq.,  as  counsel  In  connec- 
tion with  the  contemplated  contests. 

Plaintiff  testified  that,  Just  prior  to  the 
day  upon  which  the  canvassing  of  the  elec- 
tion returns  was  to  begin,  Mr.  Morris  sent 
for  him,  and  that  he,  in  company  with  Mr. 
Morris,  went  to  Jefferson  City,  where  he  con- 
ferred with  Gov.  Hadley,  and  for  three  days 
was  present  at  the  office  of  the  Secretary  of 
State,  In  connection  with  the  canvassing  of 
the  returns,  to  "keep  track  of  the  returns 
and  look  for  any  Irregularities  that  might 
happen  that  would  be  detrimental  to  the 
Republican  party."  Plaintiff  stated  that  he 
then  returned  to  the  city  of  St.  Louis,  and 
later,  in  response  to  a  telephone  call  from 
Judge  Kennish,  which,  he  says,  he  answered 
in  Judge  Spencer's  oCEice,  in  the  latter's  ab- 
sence, be.  Judge  Spencer,  and  Mr.  Hocker 
went  to  Jefferson  City;  that  as  the  result 
of  conferences  at  Jefferson  City  be  went  to 
certain  other  points  in  the  state,  and  then 
reported  to  Gov.  Hadley,  who  directed  him 
to  report  to  Judge  Spencer  at  St.  Liouis;  and 
that  on  December  6,  1910,  he  reported  to 
Judge  Spencer,  when  an  oral  agreement  was 
made  with  the  latter  regarding  plaintUTs 
employment,  and  bis  compensation.  Plaintiff 
says  that  he  told  Judge  Spencer  that  his 
services  were  worth  1100  per  week,  bnt  that 
Judge  Spencer   said: 

"Tou  are  worth  $100  a  week,  but,  unfor- 
tunately, the  State  Committee  has  placed  in  my 
hands  a  very  small  sum  of  money,  so  small  that 
I  will  not  l>e  personally  responsible  for  more 
than  $50  a  week  to  yon." 

And  that  he  (platatlff)  then  said  that  he 
would  accept  $50  per  week  "on  account," 
with  the  understanding  that  he  was  to  have 
the  additional  $50  per  week  "whenever  the 
State  Committee  was  in  funds." 

When  asked  by  Judge  Spencer,  on  cross- 
examination,  to  state  again  his  understand- 
ing of  this  conversation,  plaintiff  said: 

"That  1  was  to  receive  $100  a  week.  Tou 
said  that  I  was  worth  a  $100,  and  that  yon 
would  gladly  pay  it  if  yon  had  it,  but  you  said, 
unfortunately,  the  State  Committee  had  placed 
in  your  hands  a  very  small  sum  of  money,  and 
that  yon  could  not  consistently  guarantee  to  pay 
me  more  than  $50  on  account,  with  the  under- 
standing and  agreement  that  1  was  to  liave  the 
additional  $50  when  the  State  Committee  was 
in  funds.  Q.  Was  there  anything  said  about  my 
guaranty  or  responsibility  in  the  matter?  A. 
$50  a  week.  Q.  That  the  limit  would  be  $50  a 
week?  A.  That  was  all  you  would  gnarantee  at 
the  time." 

Plaintiff  proceeded  with  the  work  and  was 
engaged  therein  from  December  6,  1910,  the 
date  of  the  agreement  above  mentioned,  to 
May  13,  1911,  during  which  time  he  was 
paid  $50  per  week.  In  his  account,  con- 
tained In  the  petition,  he  claims  $100  for 
services  rendered  prior  to  December  6,  1911, 


and  $50  per  week  additional  thereafter  to 
May  18,  1911,  making  a  total  of  $1,241.66. 

The  suit  proceeds  against  Gov.  Hadley. 
Judge  Spencer,  the  foar  above-mentioned 
contestees,  Mr.  Morris,  and  all  of  the  otiier 
members  of  the  State  Committee. 

It  Is  conceded  here  that  no  case  was  made 
against  any  of  the  ludividoal  members  of 
the  State  Committee  other  than  Mr.  Morris, 
Its  chairman.  It  is  contended,  however, 
that  the  court  erred  in  sustaining  the  demur- 
rer to  the  evidence  as  to  Gov.  Hadley,  Judge 
Spencer,  Mr.  Morris,  and  the  four  contestees. 

[1]  As  to  the  services  rendered  prior  to 
December  6,  1910,  the  date  of  the  agreem^x 
with  Judge  Spencer,  no  express  agreement 
appears  on  tlie  part  of  any  one  to  compen- 
sate plaintiff  therefor.  Nor  do  we  think 
that  the  law  will  Imply  any  such  promise 
from  all  of  the  facts  and  drcumstancea 
shown  in  evidence.  It  does  not  appear  that 
plaintiff  intended  at  the  time  to  charge 
therefor,  but  the  inference  is  irresistible 
that  such  was  not  the  case.  And  if  plain- 
tiff harlMred  any  such  secret  Intention,  the 
character  of  the  services  and  the  circum- 
stances under  which  they  were  rendered 
were  such  as  to  lead  reasonable  men.  In 
the  position  of  the  other  parties  immediately 
concerned,  to  believe  that  they  were  ren- 
dered gratuitously:  that  plaintiff  was  aa- 
sistlng  in  this  preliminary  work  as  a  matter 
of  party  service,  without  expectation  or  hope 
of  immediate  reward,  as  were  other  active 
members  of  Ills  political  party.  Bis  ex- 
penses were  paid  at  the  time,  and  there  la 
no  evidence  of  any  word  or  act  on  bla  part 
indicating  that  he  expected  compensation; 
on  the  other  hand.  Gov.  Hadley,  called  by 
plaintiff  as  a  witness,  testified  that  plaintiff 
said  that  he  was  rendering  such  services 
without  charge.  And  it  seems  quite  clear 
that  those  defendants  with  whom  plaintiff 
was  associated  in  such  work  had  no  rea- 
son to  believe  that  they  would  be  expected 
to  compensate  plaintiff  therefor.  We  have 
no  hesitation  in  saying  that  there  could  be 
no  recovery  upon  these  items  of  the  aocoont. 
See  Wagner  v.  Illuminating  Co.,  141  Mo. 
App.  loc.  dt.  72,  73,  121  S.  W.  329. 

[2]  The  services  rendered  after  December 
6,  1910,  were  rendered  under  the  agreement 
made  by  plaintiff  with  Judge  Spencer.  Tills, 
as  plaintiff  himself  says,  was  the  only  agree- 
ment had  respecting  his  compensation.  At 
the  trial  lielow  It  was  admitted  by  defendants 
that  Judge  Spencer  was  acting  at  the  time 
for  the  State  Committee.  The  evidence  is 
that  be  was  retained  by  Mr.  Morris,  the  chair- 
man of  the  committee,  without  any  authority 
therefor  at  any  time  given  by  the  committee 
itself.  It  is  clear  that  this  could  not  bind 
the  individual  members  of  the  committee; 
and  such  is  conceded.  Nor  does  it  appear 
that  this  agreement  could  be  binding  upon 
any  of  the  other  defendants. 

[3]  The  evidence  Is  that  Mr.  Morris,  act- 
ing upon  his  own  initiative^  employed  Judge 
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Spencer  and  Mr.  Hocker  as  oonnsel,  and 
provided  certain  funds  to  defray  tbe  neces- 
sary exDenses  Incident  to  ttte  contests,  there- 
by relieving  the  contestees  of  the  burden 
ot  employing  counsel  and  defending  the  title 
to  their  respective  offices  in  these  proceed- 
ings. In  so  doing  it  is  to  be  inferred  that 
Mr.  Morris  was  acting  under  a  sense  of  re- 
sponsibility which  he  felt  as  chairman  of  the 
State  Committee,  believing  that  his  political 
party,  through  him  as  the  head  of  its  state 
organization,  should  assume  this  burden. 
He  did  not,  however,  contract  directly  with 
plaintiff ;  but  this  was  left  to  Judge  Spen- 
cer, one  of  the  counsel  employed  In  the 
matter.  The  latter's  agreement  did  not  un- 
dertake or  purport  to  bind  Mr.  Morris  per- 
sonally, nor  did  Judge  Spencer  have  any  au- 
thority so  to  do.  Neither  did  it  purport  to 
Und  Gov.  Hadley  or  any  of  the  contestees; 
nor  could  It,  In  the  absence  of  authority 
therefor.  It  Quite  clearly  appears  that 
Judge  Spencer  limited  his  own  responsibil- 
ity to  |50  per  week,  which  was  paid;  and 
that  no  further  liability  could  attach  to  him 
in  the  premises.  If  Gov.  Hadley  and  Mr. 
Morris  are  liable,  such  liability  cannot  grow 
out  of  the  agreement  made  by  Judge  Spencer, 
but  must  arise  from  the  acts  of  these  defend- 
ants themselves  in  the  premises. 

It  is  contended  that  Gov.  Hadley  and  Mr. 
Morris  are  liable,  upon  the  theory  that  they 
procured  the  services  to  be  rendered  for  the 
beneDt  of  others  without  authority  from  the 
latter,  whereby  they  became  liable  to  plain- 
tifC  for  the  reasonable  value  of  such  serv- 
ices. We  have  no  fault  to  find  with  the  gen- 
eral proposition  of  law  asserted  In  this  con- 
nection, viz.,  that  one  will  become  personally 
liable,  who,  without  authority,  assumes  to 
act  for  another,  and  procures  the  rendition 
of  valuable  services  for  the  benefit  of  such 
other  person.  But  the  facts  here  are  such, 
we  think,  as  to  leave  no  room  for  the  applica- 
tion of  this  principle.  Nothing  appears 
which  could  bind  either  of  these  defendants 
personally  as  for  having  procured  the  rendi- 
tion of  the  services  by  plaintiff  without  au- 
thority from  those  to  be  benefited  thereby, 
or  otherwise.  All  that  is  shown  as  to  Gov. 
Hadley's  connection  with  the  ultimate  em- 
ployment of  plaintiff  for  this  work  is  that  he 
told  plaintiff,  as  the  latter  says,  to  report 
to  Judge  Spencer  with  whom  plaintiff  made 
his  agreement.  And  Mr.  Morris  appears  to 
have  left  the  matter  of  employing  plaintiff 
entirely  in  Judge  Spencer's  hands,  and  to 
have  done  nothing  whereby  to  bind  liimself 
personally  In  the  premises.  And  the  evidence 
Is  that  while  the  services  were  being  render- 
ed Mr.  Morris  took  charge  of  making  the 
weekly  payments  to  plaintiff  and  learned 
that  plaintiff  was  claiming  $100  per  week, 
whereupon  he  told  plaintiff  that  he  would 
pay  but  $50  per  week.  We  see  nothing  In 
the  evidence  to  fasten  personal  liability  up- 
on either  of  these  two  defendants. 

[4-1]  A  further  contention  is  that  plaintiff 


Is  «itltled  to  recover,  upon  qoantam  meruit, 
agaibst  the  four  above-mentioned  contestees, 
upon  the  theory  that  where  services  are  per- 
formed for  one,  either  with  or  without  his 
knowledge  and  consent,  and  he  knowingly 
accepts  and  avails  bimself  of  such  services, 
the  •  law  will  imply  a  promise  to  pay  a 
fair  and  reasonable  compensation  therefor. 
AgalQ,  there  is  no  fault  to  be  found  with  this 
as  a  broad  general  statement  of  the  law ;  but 
appellant's  contention  In  this  regard  omits 
to  properly  reckon  with  the  special  agree- 
ment made  in  the  premises  and  under  which 
the  services  were  rendered.  It  Is  quite  true 
that  where  an  existing  express  contract  has 
been  fully  performed  by  the  plaintiff,  and 
nothing  remains  to  be  done  except  the  pay- 
ment by  defendant  for  the  services  rendered 
thereunder,  plaintUT  need  not  declare  on  the 
express  contract,  but  may  proceed  upon  quan- 
tum meruit  for  the  recovery  of  the  reasona- 
ble value  of  such  services.  In  such  event, 
however,  plalntltrs  recovery  Is  limited  to  the 
contract  price;  that  is  to  say,  be  may  re- 
cover the  reasonable  value  of  his  services  not 
exceeding  the  contract  price.  The  contract 
is  admissible  in  evidence,  and  the  rights  of 
the  parties  are  to  be  determined  in  accord- 
ance with  It  This  question  Is  fully  discuss- 
ed in  American  Surety  Go.  v.  Fruln-Bam- 
brick  Construction  Co.,  166  S.  W.  333,  in  an 
opinion  by  Nortonl,  J.,  where  many  authori- 
ties will  be  found  dted. 

In  the  instant  case  the  q^eclal  contract 
limited  plaintiff's  compensation  to  $50  per 
week— except  In  so  far  as  the  agreement  pur- 
ported to  bind  the  State  Committee  as  such. 
It  did  not  purport  to  and  could  not  bind  the 
contestees  for  the  payment  of  additional  com- 
pensation to  plaintiiJF.  And  no  recovery  can 
be  had  against  the  contestees  upon  quantum 
meruit  In  the  face  of  the  express  terms  ot 
the  agreement  made. 

[7]  And  furthermore,  one  who  Is  benefited 
by  work  performed  Is  not  liable  therefor  If 
credit  is  given  solely  to  another' at  whose 
request  it  is  performed.  See  40  Cyc.  p.  2838. 
The  evidence  shows  that  plaintiff  performed 
his  services  relying  entirely  upon  Judge 
Spencer  and  the  State  Committee  to  compen- 
sate him  therefor.  And  as  to  this  it  mat- 
ters not  that  the  agreement,  under  the  dr^ 
cnmstances,  failed  to  obligate  the  Individual 
members  of  the  committee,  who  had  naught 
to  do  with  the  matter. 

The  action  of  the  trial  conrt  In  refusing  to 
order  the  issuance  of  a  subpcena  duces  tecum, 
upon  plaintiff's  application  therefor,  Is  as- 
signed as  error.  Plaintiff  sought  to  have 
such  subpcena  Issued  against  Mr.  Thos.  K. 
Nledrlnghaus,  then  treasurer  of  the  Republi- 
can State  Committee,  to  compel  the  produc- 
tion of  his  books  as  such  treasurer.  Such  ap- 
plication was  made  for  the  purpose  of  at- 
tempting to  show  tbat  prior  to  the  suit  the 
committee  was  "in  funds,"  and  had  the  means 
wherewith  to  pay  plaintiff's  claim.  Touch- 
ing this  matter,  there  was  aome  conflict  in 
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the  eyldence  ss  to  whether  plaintiff  was  rely- 
ing upon  the  committee  to  pay  his  Claim 
when  it  had  funds  available,  or  In  the  event 
that  sufiBclent  funds  were  obtained  by  it  for 
the  purposes  of  the  contests. 

But  this  entire  matter  becomes  Immaterial 
In  the  view  which  we  take  of  the  case.  It 
cannot  matter  whether  the  committee  had 
funds  on  hand  for  contest  purposes,  or  oth- 
erwise, so  far  as  concerns  the  personal  lia- 
bility of  any  of  these  defendants.  Though 
there  was  evldemie  that  from  the  time  of 
plaintlfC's  engagement  to  that  of  the  trial 
the  committee  was  always  in  debt  to  the  ex- 
tent of  some  thousands  of  dollars,  if  the 
question  of  the  committee's  financial  affairs 
were  here  involved,  the  propriety  of  the  rul- 
ing of  the  trial  court  respecting  the  issuance 
of  the  subpoena  upon  the  committee's  treasur- 
er would  demand  our  consideration.  Under 
the  circumstances,  however,  this  ruling  need 
not  be  reviewed. 

Other  questions  are  raised,  but  they  are 
either  not  controlling,  or  are  disposed  of 
by  what  we  have  said  above. 

The  judgment  must  be  affirmed,  and  it  is 
80  ordered. 


REYNOLI>S,   P.  J.,  concur* 
J.,  not  sitting. 


NOBTONI, 


PRICE  BROKERAGE  CO.  v.  BUSHFBLDT 
et  aL    (No.  11267.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 
Dec  21,  1914.) 

1.  Oabbiebs  (S  58*)— Bill  of  Ladino— Right 
OF  Tbansfebee— Evidence. 

In  attachment,  where  a  bank  claimed  the 
property  through  the  purchase  of  a  draft  at- 
tached to  a  bill  of  lading,  evidence  fceW  fo  show 
that  the  bank  not  only  gave  credit  on  its  books 
to  the  owner  for  the  amount  of  the  draft,  but 
paid  out  that  amount  on  the  checks  of  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig..J8  179-190;   Dec  Dig.  {  58.*] 

2.  Cabbiebs  (S  68*)— Carbiage  op  Goods- 
Bill  OF  IjADINo  —  RionTS  of  Assignee 
Against  Thibd  Persons. 

Where  a  bank  purchased  a  draft  attached 
to  a  bill  of  lading  for  a  car  load  of  potatoes, 
credited  the  owner  with  the  amount  of  the  draft, 
and  subsequently  paid  it  out  on  his  checks,  the 
bank  became  entitled  to  the  potatoes  to  secure 
the  amount  of  the  draft,  as  against  a  subsequent 
attaching  creditor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  179-190;  Dec  Dig.  f  58.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;   Chas.  H.  Mayer,  Judge. 

Attachment  by  the  Price  Brokerage  Com- 
pany against  Hans  Rushfeldt,  In  which  the 
State  Bank  ot  Hawley  Interpleaded,  claim- 
ing the  property.  Judgment  for  the  plain- 
tiff, and  Interpleader  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  the  interpleader. 


Spencer  &  Landla,  of  St  Joseph,  for  ap- 
pellant Geo.  W.  Groves,  O.  W.  Watkins. 
and  Graham  &  Silverman,  all  of  St  Josepb* 
for  respondent 

EUJSON,  P.  T.  Plaintiff  brongbt  an  ac- 
tion on  account  against  defendant  and  saed 
out  an  attachment  in  aid  and  seized  a  car  load 
of  potatoes  shipped  to  defendant  at  St  Jo- 
seph, Mo.,  from  Hawley,  Minn.  The  State 
Bank  of  Hawley  claimed  to  own  the  potatoes 
and  filed  its  interplea  in  the  cause.  Judg- 
ment was  rendered  against  the  interpleader, 
and  it  has  appealed  to  this  court 

When  defendant  received  the  bill  of  lading, 
he  indorsed  it  to  Interpleader  and  drew  a 
draft  on  it  for  $420.  These  he  delivered  to 
Interpleader,  and  the  latter  at  that  time  en- 
tered that  sum  on  Its  books  as  a  credit  to 
defendant. 

[1]  It  is  insisted  that  as  between  the  at- 
taching plaintiff  and  the  interpleader,  the 
latter  had  no  title  to  the  potatoes  for  the 
reason  that  while,  on.  receipt  of  the  bill  of 
lading  and  draft  from  defendant,  it  en- 
tered the  amount  of  the  latter  on  Its  books 
as  a  credit  to  defendant  It  did  not  pay  out 
any  money  thereon.  And  since,  on  learning 
the  facts  as  to  the  attachment,  It  could 
charge  back  the  credit  it  had  paid  noth- 
ing, and  therefore  bad  no  right  to  set  np  a 
claim  to  the  property  as  against  plalntUTs 
attachment  In  behalf  of  this  proposition, 
plaintiff  cites  Boyd  v.  Mercer  Co.,  174  Mo. 
App.  431,  160  8.  W.  587;  McNIght  ▼.  Pai^ 
sons,  136  Iowa,  390,  113  N.  W.  8.TO.  22  L.  R. 
A.  (N.  S,)  718,  125  Am.  St  Rep.  265,  15  Ann. 
Cas.  665 ;  Drovers*  Bank  v.  Blue,  110  Mich. 
31,  67  N.  W.  1105,  64  Am.  St.  Rep.  327;  First 
Nat  Bank  v.  Coal  Co.,  110  Mich.  447,  68  N. 
W.  232;  Bank  v.  Newell,  71  Wis.  309,  37  N. 
W.  420;  Alabama  Groc.  Co.  v.  Bank,  158 
Ala.  143,  48  South.  340,  132  Am.  St  Rep.  18; 
Mann  v.  Bank,  30  Kan.  412, 1  Pac.  579. 

But  the  difficulty  with  plalntUTs  position 
is  that  its  application  to  this  case  does  not 
find  support  In  the  record.  The  evidence 
showed,  not  only  that  Interpleader  placed 
the  amount  of  the  draft  to  defendant's  credit 
on  its  bank  books,  but  It  had  paid  out  the 
money  on  his  checks.  Defendant  testified 
that  he  "made  out  the  draft  for  the  amount 
of  the  car,  $420,  and  attached  It  to  the  bill 
of  lading  and  took  it  into  the  bank  and  got 
the  money  on  it"  It  is  true  that  In  answer 
to  a  question,  he  said  that  at  the  time  he 
transferred  It  to  the  bank  the  latter  "entered 
it  on  the  book  with  other  cash."  But  he  also 
testified,  in  answer  to  the  question,  "How 
much  money  did  you  get  from  the  bank  for 
the  draft?"  that  he  got  "face  value."  He 
then  testified  that  he  got  the  money  the 
day  the  draft  was  deposited,  by  drawing  his 
checks  against  it  In  addition  to  this,  the 
cashier  of  the  bank  was  asked,  "Has  Mr. 
Rushfeldt  refunded  the  money  received  from 
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you  for  that  draft?"  and  he  answered,  "He 
has  not"  Again,  the  cashier  testified  that 
they  would  hold  any  one  responsible  for 
converting  the  potatoes  "for  the  recovery 
of  the  money  that  we  advanced  on  this 
draft"  It  Is  thus  made  plain  that  the  bank 
did  part  with  the  money  called  for  by  the 
draft  and  that  plaintiff's  legal  proposition 
la  made  inapplicable  by  the  facts. 

[2]  The  case  made  by  the  Interpleader  is 
this:  That  In  regular  order  of  business  It 
purchased  defendant's  draft  and  attached'bUl 
of  lading,  by  entering  on  its  books  a  credit 
for  the  amount  and  then  paying  It  oat  on  de- 
fendant's checks.  That  operated  as  a  trans- 
fer of  the  title  to  the  property  represented 
by  the  bill  as  security  for  the  sum  paid. 

It  follows  that  interpleader  should  pre- 
vail, and  the  Judgment  will  be  reversed,  and 
the  cause  remanded,  that  Judgment  may  be 
entered  for  the  Interpleader,  sustalnlag  his 
claim  against  the  property  for  the  amount  of 
the  draft  and  costs.    All  concur. 


TIERNEX   V.   UNITED   RTS.   CO.    OF   ST. 
LOUIS.     (No.  13816.) 

(St  Louis  C!oort  of  Appeals.     Missouri.     Dec. 
8,  1914.) 

1.  Cabriebs  (S  816*)— Ihjubt  to  Passehoeb— 
Presumption  and  Bttbden  of  Pnoor. 

Where  a  collision  between  street  cars  in- 
jures a  passenger,  the  maxim  "res  ipsa  loquitur" 
applies,  and  negligence  is  presumed,  and  the  bur- 
den shifts  to  the  carrier  to  show  a  want  of  neg- 
ligence on  its  part 
[Ed.  Note, — For  other  cases,  see  Carriers, 
"1261,1262,1283,1285-1294;  Dec. 


Cent  Dig.  |i  : 
Dig.  §  316.*I 


2.  Appeal  aitd  Erbob   (I  1066*)— Habulebs 

EEROE— INSTBUCTIONS— BDBDEN  OF,  PrOOF. 

In  a  passenger's  action  for  injury  from  a 
collision,  where  the  plaintiff's  -  proof  raised  the 
presumption  of  negligence,  and  defendant  offered 
no  evidence  as  to  its  net^i^ence,  so  that  its  neg- 
ligence, having  been  established  by  plaintiff,  was 
not  in  issue,  any  error  in  instructing  that  the 
burden  was  upon  defendant  to  prove  that  the 
collision  could  not  have  been  prevented  by  due 
care  was  harmless.  « 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;   Dec.  Dig.  g  1066.*] 

3.  Damages    (g  132*)— Excessive  Damages— 
Pebsonal  Injtjet — Nervous  Shock. 

A  verdict  of  $6,500  for  injuries  to  a  woman 
passenger  54  years  of  age  and  in  good  health,  re- 
sulting in  the  breaking  of  two  of  her  ribs,  inju- 
ries to  her  back,  head,  and  neck  and  a  severe 
nervous  shock,  putting  her  constantly  under  the 
physician's  care,  and  whose  heart,  nervous  sys- 
tem, and  general  health  were  permanently  im- 
paired, and  in  view  of  expert  testimony,  was  not 
excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §g  372-385,  396;   Dec.  Dig.  §  132-.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Chas. 
Clafiln  Allen,  Judge. 

Action  by  Margaret  Tierney  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plalntlfl,  and  defendant  ap- 
peals.   Affirmed. 


Boyle  &  Priest  and  S.  P.  IfcCbeaney,  all  at 
St.  Louis,  for  appellant,  cited  the  following 
authorities:  Jones  v.  Union  Ry.  Co.,  18  App. 
Div.  267,  46  N.  Y.  Supp.  821;  Kay  v.  Metro- 
poUtan  St  Ry.  Co.,  168  N.  Y.  447,  67  N.  B. 
751 ;  Long  v.  Long,  44  Mo.  App.  141 ;  Mar- 
shall Livery  Co.  v.  McKelvy,  55  Mo.  App. 
240;  Berger  ▼.  St  Louis  Storage  &  Com- 
mission Co.,  136  Mo.  App.  36,  116  S.  W. 
444;  O-Shea  v.  Lehr  (Mo.  App.)  165  S.  W. 
837;  WetseU,  Adm'x,  v.  ReiUy,  159  App. 
Dlv.  688,  146  N.  Y.  Supp.  167;  St  Louis 
Sanitary  Co.  v.  Reed  (Mo.  App.)  161  S.  W. 
316;  Ranney  t.  Lewis  (Mo.  App.)  167  S. 
W.  601. 

A.  R.  Taylor  and  Howard  Taylor,  both  of 
St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injurlee  alleged  to'  have  been  sustained  by 
plaintiff,  while  a  passenger  upon  one  of  the 
defendant's  street  cars  in  the  dty  of  St  Lou- 
Is,  by  reason  of  a  collision  of  such  car  with 
another  car  of  defendant  then  being  operated 
by  It  In  said  dty.  At  the  trial,  which  was 
before  the  court  and  a  Jury,  the  evidence  ad- 
duced by  plaintiff  went  to  show  the  relation 
of  passenger  and  carrier,  the  collision,  and 
Injuries  resulting  to  plaintiff  therefrom.  De- 
fendant offered  no  evidence  touching  Its  al- 
leged negligence  in  the  premises,  introducing 
only  the  testimony  of  a  medical  expert  who 
had  examined  plaintiff  on  two  occasions  prior 
to  the  trial  below.  There  was  a  verdict  and 
Judgment  for  plaintiff  In  the  sum  of  $6,600, 
and  the  defendant  appealed. 

[1]  I.  There  are  but  two  assignments  of 
error  before  us.  One  of  these  pertains  to  the 
giving  of  an  Instruction  for  plaintiff  in  which 
it  is  dalmed  reversible  error  inheres.  This 
Instruction  required  the  Jury  to  find  that  the 
defendant  was  operating  the  cars  in  question 
for  the  purpose  of  carrying  passengers  for 
hire;  that  plaintiff  was  a  passenger  on  one 
of  defendant's  cars ;  and  that,  while  she  was 
such  passenger  thereon,  the  car  In  which  she 
was  riding  came  Into  collision  with  another 
car  operated  by  the  defendant  and  that  she 
was  thereby  thrown  from  her  seat  and  In- 
jured. The  instruction  then  proceeds  as  fol- 
lows: 

"The  court  instructs  the  jury  that  the  burden 
of  proving  that  the  defendant  and  its  servants 
in  charge  of  its  said  cars  could  not  have  pre- 
vented said  collision  by  the  exercise  of  the  high- 
est practicable  care  of  careful  and  skillful  rail- 
road employes  under  the  same  or  similar  dr- 
cumstances  is  upon  the  defendant,  and,  if  the 
jury  find  from  the  evidence  that  the  defendant 
has  failed  to  so  prove,  the  verdict  should  be  for 
the  plaintiff." 

This  instruction  Is  criticized  upon  the 
ground  that  It  tells  the  jury  that.  If  certain 
facts  are  found,  then  the  burden  of  proof 
shifts  to  the  defendant.  And  it  is  said  that 
It  thus  cast  upon  the  defendant  a  burden 
which  could  not  lawfully  be  placed  upon  It, 
at  any  stage  of  the  case,  for  it  is  asserted 
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that  the  "burden  of  proof"  does  not  at  any 
time  shift,  but  throughout  the  trial  ranains 
with  the  party  having  the  affirmatiye  of  the 
issue,  though  "the  burden  of  evidence''  may 
shift  As  to  this  authorities  are  cited  which 
will  doubtless  be  found  in  the  brief  of  appel- 
lant accompanying  the  reported  opinion  here- 
in. But  it  is  clear  that  the  giving  of  this  lu- 
structioD,  which  is  the  only  Immediate  ques- 
tion Involved,  was  not  error. 

In  StaufTer  v.  Railroad,  243  Mo.  loc.  dt 
317,  147  S.  W.  1032,  It  is  said: 

"Given  the  relation  of  passenger  and  carrier, 
a  collision  and  an  injury,  the  maxim  'res  ipsa 
loquitur'  applies,  negligence  is  presumed  prima 
facie,  and  the  burden  is  shifted  over  from  plain- 
tiff's shoulders  to  defendant's  to  show  a  want  of 
negligence." 

The  effect  of  the  instruction  before  us  is 
merely  to  tell  the  Jury  that  the  burden  of 
showing  or  "proving"  want  of  negligence  on 
defendant's  part  is  cast  upon  it,  if  the  facts 
mentioned  are  found.  See,  also.  Price  v. 
Street  Railway  Co.,  220  Mo.  loc.  dt  461,  119 
S.  W.  932,  132  Am.  St  Rep.  588;  MacDonald 
V.  Railroad,  219  Mo.  loc.  dt  487,  118  S.  W. 
78, 16  Ann.  Cas.  810;  Orcutt  v.  Century  Bldg. 
Co.,  201  Mo.  loc.  dt  441,  99  S.  W.  1062,  8 
L.  R.  A.  (N.  S.)  929;  Redmon  T.  Railroad, 
185  Ma  loc.  dt  9,  84  S.  W.  26,  105  Am.  St. 
Rep.  558;  Lemon  v.  Chauslor,  68  Mo.  loc. 
dt  356,  30  Am.  Rep.  799;  and  authorities  to 
which  these  cases  refer. 

[2]  And,  in  any  event,  the  giving  of  this 
Instruction  could  not  have  been  reversible  er- 
ror, under  the  drcumstances. 

Plaintiff's  proof  raised  a  presumption  of 
negligence  on  the  part  of  defendant  which 
there  was  nothing  tending  to  rebut  or  dispel. 
Tliere  was  then  left  in  the  case  no  issue  as 
to  defendant's  negligence.  As  to  such  a  situ- 
ation, this  court  in  Nagel  v.  Railroad,  168 
Mo.  App.  284,  152  S.  W.  621,  In  an  opinion 
by  Nortoni,  J.,  said: 

"Defendant  introduced  no  evidence  whatever 
tending  to  rebut  the  presumption  of  negligence, 
or  tending  to  show  that  it  liad  acquitted  its  ob- 
ligation with  due  care.  •  •  •  This  being 
true,  it  would  seem  that,  though  the  general  de- 
nial in  the  answer  put  the  question  of  negli- 
gence at  issue,  plaintiff  sustained  his  burden  and 
established  the  fact  of  negligence  by  showing  a 
state  of  facts,  as  he  did,  which  afforded  the  pre- 
sumption, and  that  matter  was  set  at  rest  in 
the  case  in  the  absence  of  countervailing  proof 
on  the  part  of  defendant.  In  other  words,  when 
the  presumption  of  negligence  arose  on  the  facts 
developed,  and  defendant  declined  to  combat  it 
or  even  attempt  to  repel  it,  the  issue  touching 
that  matter  disappeared,  in  this  state  of  the 
case,  except  for  the  right  of  defendant  to  have 
the  credibility  of  the  witnesses  passed  upon  by 
the  jury,  as  declared  in  Gannon  v.  Laclede  Gas 
Light  Co.,  145  Mo.  502,  46  S.  W.  968.  47  S.  W. 
907,  43  L.  R.  A.  505,  the  court  might  properly 
have  declared  defendant  negligent,  as  a  matter 
of  law.  With  the  matter  of  defendant's  negli- 
gence established  and  no  longer  at  issue,  we 
are  unable  to  discover  reversible  error  in  the 
general  language  of  the  instruction  complain- 
ed of." 

And  in  MacDonald  v.  Railroad,  supra,  219 
Mo.  loc.  dt.  487,  118  S.  Ww  84,  16  Ann.  Cas. 
810.  it  is  said: 


"Therefore,  as  a  carrier  is  under  a  doty  to 
carry  its  passengers  safely,  it  should  explain  its 
conduct  in  throwing  them  hither  and  yon  as  if 
shot  out  of  a  catapult  If  it  did  not  explain 
that  conduct  by  proof  showing  its  own  high  dil- 
igence and  care,  or  by  showing  the  intervention 
of  some  independent  cause,  it  must  be  conclu- 
sively presumed  guilty  of  negligence,  for  it  has 
failed  to  rebut  the  prima  fade  presumption  of 
negligence  arising  from  the  unusual  and  violent 
stop." 

It  is  quite  apparent  that  the  defendant 
could  not  possibly  have  been  prejudiced  by 
the  giving  of  the  instruction  here  in  question. 
Defendant  complains  of  the  burden  which  it 
says  this  instruction  placed  upon  it;  L  e., 
that  it  was  thereby  made  to  carry  a  heavier 
burden  than  the  law  sanctions.  But  the  fact 
is  that  the  defendant  did  not  undertake  to 
carry  any  burden  whatsoever,  but  tadtly  ad- 
mitted its  Inability  to  overcome  the  presump- 
tion raised  against  It  That  part  of  the  In- 
struction complained  of  might  well  have  been 
omitted  altogether,  under  the  circumstances, 
for.  If  the  Jury  found  the  relation  of  pas- 
senger and  carrier,  the  collision  and  conse- 
quent injury  to  plaintiff,  such  facts.  In  the 
absence  of  any  explanation  on  the  part  of  de- 
fendant entitled  plaintiff  to  a  verdict.  And 
surely  defendant  cannot  complsin  that  the 
instruction  was  so  drawn  as  to  permit  the 
Jury  to  find  that  defendant  had  shown  that 
It  was  not  at  fault  in  the  premises,  when  in 
fact  it  did  not  attempt  to  make  such  showing. 

[3]  II.  A  further  ground  of  complaint  Is 
that  the  amount  of  the  verdict,  to  wit,  $6,500, 
is  excessive.  Respecting  this  assignment  of 
error,  we  have  carefully  examined  the  eTl- 
dence  relating  to  plalntUTs  injuries.  It  ap- 
pears that  she  was  54  years  of  age,  sound, 
and  in  good  health,  at  the  time  of  her  injury. 
By  reason  of  the  collision  she  was  thrown  to 
the  floor  of  the  car  and  trampled  upon  by  es- 
caping passengers,  two  of  her  ribs  were  bro- 
ken, and  she  received  Injuries  to  her  back, 
head,  and  neck,  and  a  severe  nervous  shocii. 
She  was  constantly  under  a  physidan's  care 
from  the  happening  of  the  casualty  to  the 
time  of  the  trial  below.  And  the  medical  tes- 
timony adducM  in  her  behalf  went  to  show 
that,  as  the  result  of  her  injuries,  her  heart 
had  become  affected  and  her  nervous  system 
and  general  health  greatly  impaired;  tliat 
she  had  become  subject  to  dizzy  or  fainting 
spells,  and  had  attacks  of  heart  trouble 
which  confined  her  to  her  bed  for  weeks  at 
a  time.  And  the  opinions  of  the  medical  ex- 
perts  testifying  in  her  behalf  were  that  there 
would  be  no  permanent  Improvement  in  her 
condition,  and  that  her  tenure  of  Ufe  was 
precarious. 

With  this  evidence  In  the  case,  we  think 
the  verdict  of  the  jury  cannot  be  said  to  be 
excessive;  certainly  not  so  plainly  so  as  to 
warrant  Interference  by  this  court 

The  Judgment  should  be  affirmed.  It  is 
so  ordered. 

REYNOLDS,  P.  J^  and  NORTONI,  J, 
ooncur. 
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STEDDINGS  ▼.  DOBBINS.     (No.  USOa) 

(Kansas  City  Court  of  Appeals.     Miamnri. 

Dec.  21,  1914.) 

JL  Tbiai.  (f  62*)— Actions  bt  Sixueb— Bbeach 
oy  Warbanty— ADiusaisiLiTX  or  Etioxhck 

— ^Rebuttal. 

Where  the  defense  to  an  action  for  the  pur- 
chase price  of  hogs  was  a  breach  of  warranty 
in  that  the  bogs  had  cholera,  from  which  most 
of  them  died,  some  on  the  day  after  the  sale, 
evidence  that  none  of  the  seller's  hogs  which 
had  been  In  the  same  inclosure  with  those  sold 
had  the  cholera  is  admissible  as  tending  to  show 
that  the  hogs  sold  did  not  die  from  cholera, 
which  is  well  known  to  be  highly  contagious. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  148-150 ;    Dec.  Dig.  {  62.*] 

2.  Tbiai.  ({  45*)— BiCEPXiON  or  Bvidencb— 

Offkb  of  Pboof. 

Although  such  evidence  was  admitted,  an 
offer  by  the  buyer  to  prove  that  the  following 
spring  a  tenant  found  dead  hogs  in  a  field  which 
he  had  rented  was  too  indefinite  and  remote, 
especially  where  there  was  no  offer  to  show 
how  or  of  what  the  hogs  died. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DUr.  S$  110-114 ;   Dec.  Di«.  <  45.*] 

Appeal  from  Circuit  Coart,  Saline  County ; 
Samuel  Davla,  Judge. 

Action  by  H.  R.  Steddlngs  against  K.  Ia 
Dobbins.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

O.  P.  Storts,  of  Slater,  and  Reynolds  & 
James,  of  Marshall,  for  appellant  S.  B. 
Burks,  of  Slater,  and  Duggins  &  Dugglns,  of 
Marshall,  for  respondent 

ELLISON,  P.  X  Plaintiff  sold  and  de- 
livered to  defendant  a  lot  of  stock  hogs, 
after  defendant  had  inspected  them,  for  the 
sum  of  $364.85,  of  which  price  the  defend- 
ant at  the  time  settled  $47.50  by  transferring 
and  delivering  to  plaintiff  a  certain  bull, 
and  gave  his  check  for  the  balance  of  $317.- 
35,  and  then  notified  the  bank  not  to  pay  it 
This  action  was  then  instituted  for  such 
balance,  and  judgment  was  rendered  there- 
for in  the  trial  court. 

It  was  alleged  In  the  answer  that  defend- 
ant desired  the  hogs  to  run  in  bis  feed  lot 
and  so  informed  plaintiff,  when  the  latter 
expressly  warranted  them  to  be  "straight 
and  all  right  and  suitable  for  that  purpose." 
A  breach  of  such  warranty  was  then  plead- 
ed; the  speciflcation  being  that  the  hogs, 
when  purchased,  were  Infected  with  the  chol- 
era, from  the  effect  of  which  disease  they 
began  to  die  the  next  day  after  defendant 
took  them  to  his  farm.  Defendant  having 
inspected  the  hogs,  he  alleges  he  took  plain- 
tiff's express  warranty  that  they  were  sound, 
that  is,  straight  and  all  right  Plaintiff  de- 
nied the  warranty,  and  that  issue  was  direct- 
ly submitted  to  the  Jury  by  appropriate  in- 
structions, one  given  at  plaintiff's  and  the 
other  at  defendant's  request.  We,  therefore, 
accept  as  an  established  fact  that  no  war- 
ranty was  made. 

[1]  The  only  question  left  in  the  case  re- 


flates to  the  propriety  of  the  court's  rulings 
in  admitting  and  rejecting  evidence  offered 
by  the  respective  parties.  The  record  be- 
fore us  does  not  show  a  reply  denying  the 
new  matter  of  warranty,  disease,  and  death 
of  the  hogs,  but  the  parties  treated  the  cause 
at  the  trial  as  though  the  issues  were  made 
up,  and  we  will  do  likewise.  Though  plain- 
tiff  may  have  made  the  warranty,  be  waf 
not  liable  unless  the  cause  of  the  death  of 
the  hogs  was  within  the  warranty,  and  the 
right,  therefore,  existed  in  either  party  to 
investigate  the  further  issue  whether  they 
in  fact  died  from  disease.  To  show  they  did 
not  plaintiff  introduced  evidence  that  de- 
fendant saturated  them  with  coal  oil  in 
hauling  them  home,  the  day  being  exceeding- 
ly cold,  and  that  this  was  sometimes  fatal 
to  hogs.  He  also  Introduced  evidence,  ovei 
defendant's  objection,  that  they  ran  in  the 
same  lot  or  inclosure  with  other  hogs  be- 
longing to  plaintiff,  and  that  the  latter  were 
sound  and  free  from  disease.  The  disease, 
called  "hog  cholera"  is  well  known  to  be 
highly  contagious.  It  is  extremely  likely 
that  if  39  out  of  a  total  of  45  hogs  died  with- 
in a  few  days  (some  of  them  the  next  day) 
after  being  separated  from  another  number, 
the  fact  that  none  of  the  latter  had  it — that 
they  remained  sound — is  a  circumstance 
which  wUl  assist  in  determining  whether 
the  death  of  the  others  was  from  a  disease 
(cholera)  taken  with  them  from  plaintiff's 
premises.  Council  t.  Ry.  C!o.,  123  Mo.  App. 
432,  100  S.  W.  57. 

[2]  Defendant  suggests  that  if  the  evi- 
dence Just  noted  was  adiuissible  in  plaintiff's 
behalf,  bis  offer  to  prove  that  In  the  fol- 
lowing spring  a  tenant  "found  dead  hogs  in 
a  field  he  had  rented"  should  also  have  been 
admitted.  But  we  think  not;  it  was  alto- 
gether too  indefinite  and  remote,  and  there 
was  no  offer  to  show  how  or  of  what  these 
hogs  died. 

The  case  was  a  close  one  on  the  facts,  but 
as  it  was  properly  tried,  the  parties  must 
abide  by  the  result  and  the  Judgment  will 
be  affirmed.    All  concur. 


GIBSON   y.    STATE    MUT.    LIFE   ASSUR. 

CO.  OP  WORCESTER,  MASS. 

(No.  11278.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
Nov.  2i,  1914.    On  motion  foe  Rehear- 
ing, Dec.  21,  1914.) 

InsxTBARCB  (I  150*)  — Action  on  Pouct  — 
Statutory  Pbovisions  —  Compliance  — 
"Pabt   of  the   Policy." 

An  indorsement  by  a  foreign  insiirnnoe 
company  on  the  back  oi  a  life  policy  of  a  con- 
ditional agreement  for  extended  insurance  on 
default  in  premiums,  without  referring  to  it 
in  the  policy  or  application,  is  not  "a  part  of 
the  policy"  within  Rev.  St  1889,  S  5859,  as 
amended  by  Laws  1895,  p.  197,  providing  that, 
if  the  policy  contains  an  agreement  for  paid- 
up  insurance  "as  a  part  of  the  policy,"  sections 
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5866  and  6868   providing  for  extended   iosar- 
ance,  shall  not  apply. 

[Ed.  Note. — For  other  cases,  see  Insurancei 
Cent.  Dig.  t!  305-307 ;   Dec  Dig.  i  150.*] 

Appeal  from  Ciicait  Court,  Howard  Coun- 
ty;   A.  H.  Waller,  Jndge. 

Action  by  Lucy  A.  Olbson  against  the 
State  Iifntual  life  Assurance  Company  of 
Worcester,  MaBS.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

3.  H.  Denny,  of  Glasgow,  for  appellant. 
B.  B.  Caples,  of  Glasgow,  for  respondent 

TBIMBLE,  J.  Besponilent  Is  tbe  widow  of 
John  W.  Gibson  and  the  beneficiary  in  an  In- 
surance policy  on  tals  life  issued  by  appel- 
lant May  12,  1897.  After  paying  16  full  an- 
nual premiums,  Gibson  defaulted  in  the  pay- 
ment of  the  seventeenth,  which  fell  due  on 
May  12,  1913,  and,  while  In  default,  died  on 
June  20th  of  that'  year.  Satisfactory  proofs 
of  death  were  promptly  furnished. 

Bespondent  claims  that  she  is  entitled  to 
recover  the  full  amount  of  the  policy  (less 
tbe  defaulted  premium  and  a  small  loan 
made  to  the  Insured)  as  extended  insurance 
given  by  the  Missouri  nonforfeiture  statutes 
as  they  stood  at  the  time  the  policy  was  is- 
sued. Appellant  insists  that  the  policy  con- 
tains a  provision  for  a  specified  sum  as  paid- 
up  insurance  In  accordance  with  the  laws  of 
Massachusetts,  and  that  therefore  respondent 
is  restricted  to  this  sum,  since,  under  the 
terms  of  our  statute,  whenever  the  policy 
contains  such  a  provision,  the  statutes  creat- 
ing extended  insurance  are  not  applicable. 
The  policy  having  been  issued  on  May  12, 
1897,  the  statutes  of  which  respondent  claims 
the  benefit  are  sections  5856  and  6858,  R.  S. 
Mo.  1889.  The  appellant  relies  upon  section 
6869  as  amended  April  19,  1895.  Laws  of 
Mo.  1895,  p.  197. 

It  Is  unnecessary  to  set  out  the  provisions 
of  the  two  statutes  nnder  which  respondent 
claims,  since  it  is  conceded  that,  If  the  policy 
does  not  come  within  the  terms  of  section 
5859  as  amended,  then  respondent's  claim  Is 
well  founded.  So  far  as  applicable  to  this 
case  section  6859  provides  that  sections  5856- 
5858  shall  not  be  applicable — 
"if  the  policy  shall  have  been  issued  by  any 
company  authorized  to  do  business  in  this  state, 
and  organized  under  the  laws  of  another  state 
of  the  United  States  which  prescribes  a  sur- 
render value  or  paid-up  or  temporary  insurance 
in  case  of  default  in  payment  of  premiums,  and 
shall  contain  an  agreement  for  such  surrender 
value,  temporary  or  paid-up  insurance,  as  pre- 
scribed by  such  other  state  as  a  part  of  said 
policy,  or  if  tbe  policy  shall  contain  a  provi- 
sion for  an  unconditional  cash  surrender  value 
at  least  equal  to  the  net  single  premium  for  the 
temporary  insurance  provided  hereinbefore,  or 
for  the  unconditional  commutation  of  the  poli- 
cy for  nonforfeitable  paid-up  insurance." 

It  is  admitted  that  the  policy  was  issued 
by  a  company  authorized  to  do  business  in 
this  state  and  organized  under  the  laws  of 
Massachusetts,   and   that   the  laws   of  that 


state  prescribed  cash  surrender  and  pald-ap 
insurance  values  in  accordance  with  the  pro- 
visions of  the  above-quoted  statute.  The  sole 
question  for  determination  here  is:  Does 
tile  policy  contain  an  agreement  for  snch 
paid-up  insurance,  or  a  provision  for  an  un- 
conditional cash  surrender  value,  or  for  tbe 
unconditional  commutation  of  the  policy  into 
nonforfeitable  paid-up  Insurance?  In  other 
words,  is  the  liability  of  appellant  to  be  fixed 
by  the  terms  of  section  5859  as  amended  in 
1895,  or  by  the  terms  of  section  5S56? 

The  written  application  made  by  insured, 
and  upon  which  the  policy  was  issued,  stated 
that  insured  desired  an  ordinary  life  policy 
for  $1,000,  payable  to  his  wife  in  case  she 
survived  him,  and  agreed  to  pay  an  annual 
premium  of  $45.10  during  his  life.  Nothing 
la  said  therein  about  the  laws  of  Massachu- 
setts governing  the  policy,  or  about  any  other 
kind  of  insurance.  On  receiving  this  appli- 
cation and  tbe  first  cash  premium,  the  appel- 
lant accepted  the  same  and  delivered  to  the 
insured  the  policy  In  question.  In  it  appel- 
lant promised  that,  in  consideration  of  the 
application  and  the  $45.10  accompanying  it 
and  of  the  payment  of  a  like  sum  on  or  before 
May  12th  In  each  year  during  the  life  of  in- 
sured, it  would,  upon  satisfactory  proof  of 
insured's  death,  pay  respondent  $1,000,  less 
any  Indebtedness  due  the  company,  and  that 
after  two  years  the  policy  should  be  incon- 
testable, provided  tbe  premiumg  were  paid 
as  agreed.  There  were  no  other  terms  con- 
talned  on  the  face  of  the  policy. 

The  provision  relied  npon  by  appellant  to 
take  the  policy  out  of  the  operation  of  tbe 
statutes  in  respondent's  favor  does  not  ap- 
pear in  the  body  of  the  policy,  nor  is  it  re- 
ferred to  in  any  way  therein  or  in  the  appli- 
cation signed  by  the  insured.  It  is  Indorsed 
on  the  back  side  of  the  page  containing  the 
face  of  the  policy,  and  is  as  follows: 

"In  accordBTioe  with  the  Massachusetts  Insur- 
ance Act  of  1894,  the  State  Mutual  Life  Assur- 
ance Company  oi  Worchester  hereby  aprecs  to 
give  on  the  anniversary  of  the  issue  of  this  pol- 
icy at  the  end  of  two  full  years  from  the  date  of 
issue  thereof,  or  on  any  subsequent  anniversa- 
ry, to  the  person  or  persons  entitled  thereto, 
the  cash  surrender  value  herein  below  stated ; 
or,  in  lieu  thereof,  to  carry  this  policy  'aa 
paid-up  insurance'  for  the  amount  correspond- 
ing to  such  cash  surrender  value,  any  indebted- 
ness to  the  company  on  account  of  this  policy 
first  deducted   therefrom." 

Following  this  is  a  table  showing  a  paid- 
up  insurance  value  at  the  end  of  the  six- 
teenth year  of  $502. 

Does  the  indorsement  of  this  provision  on 
the  policy,  and  not  contained  in,  nor  referred 
to  in,  the  body  of  the  policy  or  in  the  ap- 
plication, exempt  the  policy  from  the  op- 
eration of  sections  6856  and  5858,  so  as  to 
deprive  respondent  of  the  extended  insur- 
ance therein  provided? 

Tbe  policy  and  the  application,  wM<di  by 
the  terms  of  the  policy  is  made  a  part  there- 
of, constitute  a  complete  contract  of  Insur- 
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ance.  The  Instired  applied  for  an  ordinary 
straight  life  policy.  So  far  as  Its  terms  go, 
the  policy  sought  was  to  be  a  Missouri  con- 
tract governed  by  the  laws  of  the  state  and 
entitling  the  Insured  and  beneficiary  to  all 
the  rights  and  privileges  conferred  thereby. 
The  appellant  accepted  this  application  find 
issued  a  policy  which  on  its  face  correspond- 
ed strictly  to  the  kind  of  policy  asked  for, 
and  in  no  way  referred  to  any  provision  for 
surrender  value  or  paid-up  insurance.  The 
application  and  the  policy  therefore  consti- 
tuted a  contract  of  insurance  complete  in 
Itself.  According  to  Its  terms,  as  modified 
by  the  nonforfeiture  statutes,  the  insured 
would  be  entitled  to  extended  insurance  upon 
default  of  any  premium  after  three  years. 
But,  in  an  indorsement  upon  the  back,  ap- 
pellant ofTers  to  do  certain  things  which  it 
now  claims  is  sufficient  to  take  the  policy  out 
of  the  operation  of  the  aforesaid  extended  in- 
aurance  statutes. 

Prior  to  the  enactment  of  section  6859,  the 
laws  governing  an  Insurance  policy  could  not 
be  set  aside  by  the  terms  of  the  policy,  even 
though  expressly  agreed  to  by  both  the  in- 
surer and  the  insured.  Nichols  v.  Mut.  Life 
Ins.  Co.,  176  Mo.  374,  76  S.  W.  664,  62  L.  B. 
A.  667.  But  by  the  enactment  of  said  sec- 
tion authority  was  given  to  exempt  the  pol- 
icy from  the  three  nonforfeiture  statutes 
(sections  6S66,  5857,  and  5S58),  provided  the 
parties  contracted  to  do  so.  It  would  seem 
that  the  statute  intended  that  the  provision 
exempting  the  policy  from  the  operation  of 
the  nonforfeiture  law  must  be  contained  in 
the  body  of  the  policy  itself,  or  referred  to 
therein  in  such  way  as  to  clearly  show  that 
the  Insured  agreed  to  it  as  one  of  its  terms. 
The  statute  says: 

"If  the  policy  shall  have  been  issued  •  *  • 
and  shall  contain  an  agreement  for  *  *  * 
paid-up  insurance,  as  prescribed  by  such  other 
state  as  a  part  oi  said  policy,  or  if  the  policy 
shall  contain  a  provision  for  an  unconditional 
*  *  *  commutation  of  the  policy  for  nonfor- 
feitable paid-up  Insurance." 

Since  the  appellant  is  seeking  to  c<»ne 
within  the  exemption  provided  by  this  stat- 
tite,  it  would  seem  that  it  should  show  that 
it  has  compUed  strictly  with  its  terms  and 
comes  clearly  within  the  requirements  de- 
manded by  it  WhUe  it  has  often  been  de- 
cided that  matter  indorsed  on  a  policy  is  to 
be  considered  a  part  of  it,  yet  in  nearly  all 
of  the  cases  the  courts  deciding  them  have 
been  careful  to  state  that  the  indorsement 
was  referred  to  or  mentioned  in  some  way  in 
the  body  of  the  instrument  And  in  those 
holding  that  mere  indorsements  on  the  policy, 
without  mention  thereof  or  reference  thereto 
in  tlie  body  of  the  policy,  were  prima  facie  a 
part  of  the  contract,  the  Indorsement  covered 
matters  about  which  the  parties  were  free  to 
contract.  In  Planters'  Mut  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  loc.  dt  240,  7  Atl.  257, 
loc.  dt,  269.  it  is  held  that: 

"An  indorsement  on  the  back  of  a  policy 
may  be  regarded  as  part  of  the  contract  pro- 


vided it  is  referred  to  in  the  policy  as  consti- 
tuting part  of  it.  If,  however,  there  be  no 
reference  whatever  to  it  in  the  policy,  notbine: 
to  show  that  the  parties  meant  it  to  be  a  part 
of  the  contract,  it  will  be  regarded  merely  as 
the  act  of  the  insurer,  and  not  therefore  bind- 
ing on  the  insured.  Stone  v.  tj.  S.  Casualty 
Co.,  34  N.  J.  Law,  371 ;  Klnpsley  v.  New  Kng. 
Mut.  Fire  Ins.  Co.,  8  Cush.  [Ma.s8.]  393;  Fer- 
rer V.  Home  Mut.  Ins.  Co.,  47  Cal.  410;  Farm- 
ers' Ins.  &  L.  Co.  V.  Snyder,  1(!  Wend.  481 
[30  Am.  Dec.  118];  Bize  v.  Fletcher,  Doug. 
291,  note." 

So,  also,  to  the  same  effect  is  1  Joyce  on 
Insurance,  §  195.  This  would  seem  to  be 
especially  true  in  a  case  of  this  kind,  where 
the  indorsement  is  sought  to  be  used  by  the 
insurer  to  talie  the  policy  out  of  the  operation 
of  laws  enacted  for  the  protection  of  the  in- 
sured. In  line  with  this  principle  it  is  held 
In  Goodson  t.  National  Accident  Ass'n,  91 
Mo.  App.  339,  that  the  statute  requiring  an 
insurance  company  to  specify  the  exact  sum 
it  promised  to  pay  meant  that  It  must  be 
specified  in  the  body  of  the  policy  Itself,  and 
that  an  indorsement  on  the  back  si^ecifying 
the  amount  to  be  paid  was  a  compliance  with 
the  statute  because  the  indorsement  was  spe- 
cifically referred  to  in  the  face  of  the  pol- 
icy, and  was  thereby  made  a  part  of  it.  In 
like  manner  It  would  seem  that  the  statute 
under  consideration  in  the  case  at  bar  con- 
templates that  the  policy  itself  should  contain 
the  provision  relied  upon  to  exempt  it  from 
the  state  insurance  laws,  or  that  at  least 
some  reference  or  mention  should  be  made  of 
it  in  the  application  or  policy  so  as  to  clearly 
show  the  insured's  express  contractual  as- 
sent thereto;  otherwise  the  Insurer  may 
secure  an  exemption  which  was  not  pro- 
vided for  in  the  contract  and  which  was  not 
contemplated  by  at  least  one  of  the  parties 
at  the  time  the  insurance  contract  was  enter- 
ed into.  It  is  not  clear  from  the  terms  of  the 
provision  that  it  was  to  cover  a  case  of  de- 
fault in  the  payment  of  premiums.  Nothing 
is  said  in  the  indorsed  provision  about  default 
in  the  payment  of  premiums,  and  everything 
specified  in  the  policy  is  conditioned  on  the 
payment  of  the  premiums  as  they  fall  due. 
The  wording  of  the  provision  Implies  that, 
if  any  benefit  is  to  be  obtained  from  It,  ar- 
rangement therefor  must  be  made  on  an  an- 
niversary of  the  issue  of  the  poUcy ;  and  the 
natural  inference  would  be  that  the  premium 
due  on  that  anniversary  must  be  paid,  since 
all  the  benefits  of  the  policy  are  by  its  terms 
made  contingent  ui)on  the  payment  of  pre- 
miums when  due.  If  the  provision  means 
that  it  must  be  arranged  for  on  a  premium- 
paying  day,  then  the  provision  for  the  com- 
mutation of  the  policy  into  paid-up  insur- 
ance is  not  unconditional  as  the  statute  re- 
quires. Smith  v.  Mut.  Benefit  Life  Ins.  Co., 
173  Mo.  329,  72  S.  W.  933.  It  would  have 
been  an  easy  matter  to  have  inserted  a  plain 
and  unequivocal  statement  in  the  policy 
providing  for  unconditional  paid-up  insur- 
ance in  case  at  default  fii  payment  of  pre- 
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mlums  and  theteby  obtained  tbe  insured's 
consent  to  the  policy  being  exempt  from  the 
nonforfeiture  laws  of  the  state.  This  would 
clearly  have  shown  that  he  contracted  that 
It  should  be  done.  Instead  of  this,  an  equiv- 
ocal and  uncertain  provision  is  indorsed 
on  the  back  of  the  policy  which,  if  given 
the  efCect  contended  for,  will  work  a  forfei- 
ture of  half  the  amount  due  on  the  policy 
without  being  mentioned  or  referred  to  In 
any  way  In  the  body  of  the  contract. 

We  are  of  the  opinion  that,  in  order  to 
claim  the  benefit  of  the  above  exemption 
statute,  the  Insurer  must  come  strictly  with- 
in Its  terms,  and  that  such  was  not  done  In 
this  case. 

The  judgment  is  therefore  afBrmed.  All 
concur. 

On  Motion  for  Rehearing. 

The  foregoing  opinion  holds  that  section 
6859,  R.  S.  Mo.  1S89,  exempting  policies  from 
the  nonforfeiture  law,  if  the  policy  shall  con- 
tain an  agreement  for  paid-up  insurance, 
means  that  such  agreement  must  be  in  the 
body  of  the  policy  or  be  referred  to  therein 
in  such  jvay  as  to  show  the  assured's  express 
contractual  assent  thereto,  and  that,  as  there 
was  nothing  In  either  the  application  or  the 
policy  referring  In  any  way  to  such  agree- 
ment, a  mere  Indorsement  on  the  back  of  the 
policy  of  an  agreement  in  relation  to  paid- 
up  insurance  does  not  comply  with  the  stat- 
ute. Appellant  now  contends  that  this  rul- 
ing is  In  conflict  with  certain  decisions  here- 
inafter mentioned. 

The  first  of  these  cases  is  that  of  Nichols 
V.  Mutual  Life  Ins.  Co.,  176  Mo.  355,  loc.  dt. 
374,  75  S.  W.  664,  loc.  clt.  669  (62  L.  R.  A. 
657).  But  in  that  case  the  application  was 
by  the  policy  made  a  part  of  the  contract, 
and  contained  an  agreement  on  the  part  of 
the  assured  "that  the  contract  of  insurance 
should  be  subject  to,  and  based  upon,  tbe 
laws  of  the  state  of  New  York."  Of  course 
If  there  was  an  agreement  that  the  policy 
should  be  governed  by  the  laws  of  the  state 
of  the  company  which  authorized  paid-up 
Insurance,  then  this  would  be  a  compliance 
with  section  5859.  But  there  Is  no  such 
agreement  in  the  case  at  bar. 

The  next  case  is  that  of  Price  v.  Ck>nn. 
Mutual  Life  Ins.  C!o.,  48  Mo.  App.  281,  loc. 
clt.  283,  but  the  application  in  that  case,  and 
also  the  policy  itself,  contained  full  and  ex- 
plicit agreements  concerning  paid-up  insur- 
ance and  the  waiver  of  insured's  rights  under 
the  nonforfeiture  law;  hence  defendant 
cannot  rely  upon  it. 

The  next  case  is  that  of  Dakan  v.  Union 
Mut  Life  Ins.  Co.,  125  Mo.  App.  451,  102  S. 
W.  634.  In  that  case  the  policy  expressly 
provided  that  the  provisions  of  the  Maine 
nonforfeiture  law  should  apply.  Under  that 
law  the  actuary's  computation  extended  the 


policy  for  a  period  of  fire  and  a  fraction 
years.  By  a  table  on  the  back  of  the  policy, 
not  referred  to  either  in  the  application  or 
the  policy,  plaintiff  contended  the  term  of 
extension  was  for  a  period  of  eleven  and  a 
fraction  years.  The  Insured  did  not  die 
within  the  term  provided  for  by  tie  policy, 
but  did  die  within  the  term  it  wi.s  alleged 
the  table  provided.  l%e  court  held,  however, 
that  if  the  table  "served  any  purpose  in  tbe 
way  of  elucidating  the  terms  of  the  con- 
tract," it  might  be  construed  as  a  part  there- 
of, yet  this  would  not  be  done  where  the  In- 
dorsement must  be  construed  as  conflicting 
with  the  terms  of  the  policy,  and  refused  to 
allow  the  indorsement  to  have  any  effect. 
This  ruling  Is  to  the  effect  that  an  indorse- 
ment on  the  back  of  the  policy  nowhere  re- 
ferred to  either  in  the  application  or  tbe 
policy  ip  not,  under  all  circumstances,  to  be 
considered  a  part  of  tbe  policy,  whldi  Is 
the  ruling  In  the  case  at  bar. 

Tbe  last  case  cited  by  defendant  is  Smoot 
V.  Bankers'  Life  Ass'n,  138  Mo.  App.  438, 
120  S.  W.  719.  In  that  case  the  issue  was 
whether  the  company  was  an  assessment  or 
an  old-line  company.  The  policy  itself  pro- 
vided that  benefits  were  to  be  paid  tbe  in- 
sured. An  indorsement  on  tbe  back  of  tbe 
policy  stated  that  benefits  were  to  be  pro- 
vided for  by  assessments.  The  court  merely 
referred  to  this-  indorsement  as  one  of  tbe 
things  going  to  show  that  the  company  did 
business  on  tbe  assessment  plan.  The  court 
was  carefal,  however,  to  call  attention  to 
other  facts  shown  in  evidence  that  the  com- 
pany was  in  reality  an  assessment  company. 
And  the  notices  sent  to  the  assured  showed 
that  to  be  a  fact  As  to  tbe  indorsement  be- 
ing a  part  of  the  policy,  the  court  said  (138 
Mo.  App.  461,  120  S.  W.  727): 

"That  an  indorsement  on  the  back  of  the  cer- 
tificate ia  to  be  construed  along  with  the  face 
of  the  certificate  has  often  been  decided,  and 
seems  to  have  been  a  controlling  fact  in  El- 
liott V.  Safety  Fund  Life  Aas'n,  76  Mo.  App. 
462,  loc.  dt.  565." 

In  that  case  the  Indorsement  was  In  refer- 
ence to  the  terms  of  payment  of  ''he  premi- 
ums. The  premiums,  of  course,  were  refer- 
red to  In  the  policy ;  hence  the  indorsement 
was  a  "mere  elucidation"  of  the  terms  of  tbe 
policy.  Neither  of  these  cases  bold  that  an 
indoraemoit  is,  under  all  circumstances,  to 
be  construed  as  a  part  of  the  policy.  Tliey 
are,  therefore,  not  in  conflict  with  the  case 
at  bar  in  the  ruling  it  makes;  namely,  that 
an  indorsement  on  tbe  back  of  tbe  policy 
which  is  not  referred  to  in  any  way  in  tbe 
policy  or  application  is  not  a  compliance 
with  secUon  5859,  R.  S.  Mo.  1889,  exempting 
a  policy  from  the  operation  of  our  nonfor- 
feiture laws  if  it  "shall  contain  an  agree- 
ment for  paid-up  insnrauce  as  a  part  of  said 
policy." 

The  motions  for  a  rehearing  and  to  trans- 
fer are  therefore  overruled.   All  concur. 
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WAINSCOTT  T.  HALEY.     (No.  11S22.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Dec. 
21,  1»14.) 

1.  HoifBSTBAD  (S  117*)— Bights  or  Wife. 

The  wile  of  the  owner  of  a  homestead  has 
no  estate  or  vested  interest  therein  during  Us 
lifetime,  notwithstanding  Rev.  St.  1901),  g  0704, 
forbidding  a  husband  from  selling  the  homestead 
without  toe  wife  joining  therein. 

[Ed.  Kote.— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  191-202 ;    Dec.  Dig.  {  117."] 

2.  Homestead  ({  117*)— "Inchoaik  Xktebesi" 
OF  Wife— Natukb. 

The  inchoate  interest  of  a  wife  in  the 
homestead  of  her  husband  consists  ai  the  right 
to  succeed  him  as  the  head  of  the  family  and 
owner  on  his  death  or  abandonment  of  the  fam- 
ily ia  possession  and  occupancy  of  the  home- 
stead. 

[Ed.  Note.— For  other  cases,  bee  Homestead, 
Cent.  Dig.  H  191-202;   Dec.  Dig.  |  117.* 

For  otbBr  definitions,  see  Words  and  Phrases, 
Inchoate  Interest.] 

3.  HomsiBAO   (i  117*)— Saijb»-Contbacts— 
Vauditt. 

A  contract  by  a  husband  to  convey  his 
homestead  ia  not  void  ab  initio  under  Rev.  St. 
1809,  }  ti704,  declaring  that  the  husband  shall 
be  incapable  of  selling  the  homestead,  and  every 
alienation  thereof  shall  be  void,  but  nothing 
shall  be  construed  to  prevent  husband  and  wife 
from  jointly  disposing  of  it,  but  is  valid  as  bind- 
ing him  to  procure  the  execution  by  his  wife  of 
a  deed,  and,  where  she  refuses  to  join  in  the 
conveyance,  he  breaches  his  contract  and  is  lia- 
ble for  the  damages  sustained. 

[Ed.  Note.— Kur  other  cases,  see  Homestead, 
Cent.  Dig.  gg  191-202 ;    Dec.  Dig.  i  117.*] 

4.  Contracts  (g  147*)— Construction. 

Where  the  enforcement  of  the  intention  ot 
the  parties  to  a  contract,  as  expressed  in  the 
language  used,  works  no  oppression  or  absurdity, 
it  will  be  presumed  that  the  parties  intended 
that  the  language  used  should  be  given  its  ordi- 
nary meaning,  and  such  intention  will  be  given 
effect. 

lEd.   Note.— For  other   cases,   see  Contracts, 
Cent.  Dig.  gg  730,  743 ;   Dec.  Dig.  g  147.*] 
6.  Damages    (S    78*)— Contbacts— Penalty- 
Liquidated  Damages. 

A  contract  for  the  exchange  of  real  estate 
which  provides  that  the  parties  bind  themselves 
in  $1,000,  which  they  agree  on  as  liquidated 
damages  to  be  paid  by  the  party  fulling  to  per- 
form his  part  of  the  contract,  stipulates  for  liq- 
nidated  damages  for  a  breach,  where  the  land  of 
each  is  valued  at  $10,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  gg  157-163 ;    Dec.  Dig.  §  78.*] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty; B.  G.  Tbnrman,  Judge. 

Action  by  W.  J.  Wainscott  against  Mike 
Haley.  From  a  judgtuent  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  J.  King  and  D.  M.  Gibson,  both  of 
Nevada,  Mo.,  for  appellant  Scott  &  Bowker, 
of  Nevada,  Mo.,  for  respondent 

JOHNSON,  J.  Tbis  is  an  action  to  re- 
cover liquidated  damages  for  the  breach  by 
defendant  of  an  executory  contract  for  the 
excbange  of  real  property  in  tbe  city  of 
Nevada,  owned  by  plaintiff  and  which  was 
his  homestead,  for  a  farm  of  160  acres  in 


Vernon  coanty,  owned  by  defendant  and  oc- 
cupied by  blm  and  his  family  as  a  home- 
stead. The  contract  was  not  signed  by  the 
wife  of  either  party,  but  at  tbe  time  set 
for  the  exchange  of  deeds  plaintiff  tendered 
a  warranty  deed  executed  and  acknowledged 
by  him  and  his  wife,  and  demanded  a  like 
deed  from  defendant  conveying  tbe  farm. 
The  wife  of  defendant  would  not  Join  In  the 
execution  of  such  deed,  and,  being  unable 
to  perform  the  contract,  he  repudiated  It  as 
void  from  the  beginning.  The  contract  con- 
tained the  agreement: 

"The  parties  hereunto  do  bind  themselves, 
iheir  heirs,  *  *  •  each  unto  the  other  in  the 
sum  of  one  thousand  dollars,  which  they  hereby 
aeree  upon  as  liquidated  damages,  to  be  paid  by 
the  party  failing  to  comply  with  his  covenants 
contained  in  this  agreement." 

The  land  of  each  party  is  valued  in  tbe 
testimony  of  plaintiff  at  $10,000,  and  no  at- 
tempt was  made  to  prove  any  actual  pecun- 
iary loss  to  blm  from  the  refusal  of  defend- 
ant to  perform  tbe  contract  At  the  close 
of  the  evidence  of  plaintiff  tbe  court  refused 
defendant's  request  for  a  peremptory  in- 
struction, and  (defendant  offering  no  testi- 
mony) directed  a  verdict  for  plaintiff  In  the 
sum  of  $850.  Such  verdict  was  returned, 
and  defendant  appealed.  The  farm  of  de- 
fendant. In  area,  did  not  exceed  that  allow- 
ed by  law  as  a  homestead,  but  It  did  In 
value  to  the  extent  of  $8,500.  Section  6704, 
Rev.  Stat  1909.  Obviously  tbe  court  In  its 
peremptory  instruction  ti'eated  the  stipula- 
tion In  the  contract  for  the  assessment  of 
damages  in  the  event  of  a  breach  by  either 
party,  not  as  a  penalty,  but  as  liquidated 
damages,  and,  on  the  theory  that  the  con- 
tract was  void  as  to  the  value  of  tbe  home- 
stead interest — L  e.,  $1,500 — but  good  as  to 
the  remainder  of  the  value  of  the  farm,  ap- 
portioned tbe  agreed  damages  accordingly. 

Defendant  argues:  fi^rst,  that  the  con- 
tract was  void  in  toto;  and,  second,  that 
since  the!  two  properties  admittedly  were 
equal  in  value,  the  agreement  to  liquidate 
the  damages  for  a  breach  by  either  party 
at  the  sum  of  $1,000  clearly  was  a  provision 
for  the  Imposition  of  a  penalty. 

Tbe  statute  provides  (section  6704): 

"The  husband  shall  b«  debarred  from  and  in- 
capable of  selling,  mortgaging  or  alienating  the 
homestead  in  any  manner  whatever,  and  every 
such  sale,  mortgage  or  alienutiun  is  hereby  de- 
clared null  and  void:  Provided,  however,  that 
nothing  herein  contained  shall  be  so  construed 
as  to  prevent  the  husband  and  wife  from  jointly 
conveying,  mortgaging,  alienating  or  in  any  oth- 
er manner  disposing  of  such  homestead,  or  any 
part  thereof." 

The  history  of  our  homestead  law,  which, 
in  great  part,  was  transplanted  from  Ver- 
mont (Macke  v.  Byrd,  131  Mo.  682,  33  S.  W. 
448,  52  Am.  St  Rep.  649)  was  reviewed  by 
the  Supreme  Court  In  Bushnell  v.  Loomis, 
234  Mo.  371,  137  S.  W.  267,  36  L.  R.  A.  (N. 
S.)  1029,  and  by  this  court  in  Williams  v. 
Williams,  161  Mo.  App.  249,  143  S.  W.  659, 
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and  need  not  be  repeated  bere.  The  rigbt 
of  homestead  is  tbt  the  benefit  of  the  family, 
and  the  head  of  the  family  in  whom  it  in- 
nrea  has  no  other  interest  in  it  than  that  of 
the  "head  of  a  family  and  a  member  of  an 
immedinte  family"  (Busbnell  y.  Loomls,  su- 
pra). The  husband  and  father,  who  owns 
the  land,  subject  to  the  right  of  homestead, 
which  he  holds  in  virtue  of  his  headship  of 
the  family,  Is  not  allowed  to  sell  or  alienate 
that  right  without  the  consent  of  the  wife, 
in  whom  the  law  invests  the  power  to  veto 
any  such  sale  or  alienation  by  refusing  to 
join  in  the  execution  of  a  deed  to  give  it 
effect 

[1,2]  "The  wife  and  children  of  the  own- 
er of  a  homestead  have  no  estate  or  vested 
interest  in  the  property  during  his  lifetime, 
and  laws  forbidding  a  husband  to  sell  or  in- 
cumber the  homestead  without  the  wife  join- 
ing do  not  give  her  an  estate,  but  a  mere 
veto  power  over  his  right  to  convey  or 
mortgage."  Busbnell  v.  Loomis,  supra,  234 
Mo.  loc.  cit  385,  137  S.  W.  260.  The  inchoate 
interest  in  the  homestead  possessed  by  the 
wife  of  the  husband,  owner  (Thorp  v.  Thorp, 
70  Yt.  46,  39  Atl.  246)  consists  of  the  right  to 
succeed  him  as  the  head  of  the  family  and 
owner  of  the  homestead  rigbt  upon  his  de- 
cease or  abandonment  of  the  family  leaving 
it  in  possession  and  occupancy  of  the  home- 
stead (Williams  V.  Williams,  supra). 

[3]  The  right  of  the  husband  owner  to  sell 
and  convey  the  homestead,  if  his  wife  join 
in  the  deed,  is  absolute,  and,  of  course,  is 
incompatible  with  the  idea  that  the  wife 
and  children  have  any  vested  estate  in  the 
land,  or  that  the  wife  possesses  any  other 
power  than  that  of  interposing  her  veto  to 
the  consummation  of  his  contract  The  stat- 
ute does  not  curtail  his  right  as  owner  of 
the  fee  and  of  the  homestead  to  sell  and 
alienate  both  estates,  except  to  the  extent, 
and  to  that  extent  only,  that  his  contract  to 
sell,  mortgage,  or  alienate,  becomes  null  and 
void  if  the  wife  refuse  to  join  in  the  ex- 
ecution of  the  deed  or  mortgage.  If,  instead 
of  so  joining,  she  exercises  her  rigbt  of  veto, 
specific  performance  of  the  husband's  con- 
tract to  sell  cannot  be  enforced.  The  eftect 
of  the  Interposition  of  the  veto  is  not  to 
make  the  owner's  contract  for  the  sale  of 
the  land  void  ab  initio,  but  only  to  place  an 
effectual  check  upon  its  specific  perform- 
ance. 

In  some  of  the  cases  to  which  We  shall 
refer  the  thought  seems  to  be  uppermost  that 
one  of  the  beneficent  objects  of  the  home- 
stead law  is  to  prevent  or  at  least  dis- 
courage, both  husband  and  wife  from  selling 
or  attempting  to  sell  the  homestead  which 
they  have  acquired.  Such  is  not  one  of  the 
purposes  of  the  law,  and,  if  it  were,  the  re- 
sult would  be  more  harmful  than  beneficial ; 
since  frequently  the  necessities  or  interests 
of  the  family  require  the  alienation  of  the 
homestead,  and  the  father  and  mother  are 
left  by  thestatutet  as  thoy  should  be,  in  the 


position  of  the  sole  judges  of  what  was' 
best  to  be  done  In  the  furtherance  of  the 
family  fortunes.  The  father,  as  owner  of 
the  fee  and  head  of  the  family,  may  contract 
to  sell  the  homestead,  and  his  contract  will 
be  good  ab  Initio  and  enforceable  against 
the  vendee  if  the  mother  approve  It  by  join- 
ing in  the  execution  of  a  deed  pursuant  to 
the  contract  If,  in  the  present  case,  the 
wife  of  defendant  had  manifested  her  ap- 
proval of  the  contract  by  joining  in  the  ex- 
ecution of  a  deed  conveying  the  farm  to 
plaintiff,  would  plaintiff  be  beard  to  repudi- 
ate the  contract  on  the  ground  that  she  had 
not  been  a  party  to  the  contract  and  had 
not  divested  herself  of  her  right  to  veto  the 
sale?  We  have  shown  that  she  could  not 
be  thus  divested  except  by  joining  in  a  deed 
of  conveyance,  and,  if  the  vendee  could 
maintain  such  position,  it  would  mean  that 
all  contracts  for  the  sale  of  homesteads 
would  be  merely  so  much  waste  paper,  since 
they  could  not  be  enforced  against  the  ven- 
dee. Homestead  laws  are  intended  to  be  for 
the  benefit,  not  the  detriment,  of  the  family, 
and  our  law  bespeaks  no  intention  of  re- 
stricting the  right  of  alienation  in  a  way 
that  would  hamper  the  father  and  mother 
in  their  joint  efforts  to  sell  the  homestead. 
The  vendee  in  such  contract  could  not  suc- 
cessfully defend  his  breach  thereof  on  the 
ground  of  its  invalidity  and  neither  may  the 
vendor.  The  owner  of  the  homestead  who 
contracts  to  sell  It  and  to  invest  the  vendee 
with  the  entire  estate  binds  himself  to  pro- 
cure the  execution  of  the  deed  by  his  wife, 
and,  while  the  law  will  not  allow  the  spe- 
cific performance  of  his  contract  to  be  en- 
forced, it  does  not  exonerate  him  from  his 
contractual  obligation  to  do  as  he  solemnly 
agreed  he  would  do,  and  there  is  no  good 
reason  in  law  or  morals  which  would  Jus- 
tify his  exemption  of  liability  to  respond  in 
damages  for  his  breach  of  contract  Such 
is  the  view  of  the  law  expressed  by  this 
court,  speaking  through  Ellison,  J.,  in  Cur- 
ry V.  Wbitmore,  110  Mo.  App.  204,  84  S.  W. 
1131,  where  the  defendant  employed  a  real 
estate  agent  to  sell  his  homestead  and  re- 
fused to  pay  the  commission  earned  by  the 
agent  for  the  reason  that  his  wife  vetoed 
the  sale.  We  rejected  that  reason  as  being 
unsound,  saying: 

"Neither  can  a  husband  sell  any  of  bis  other 
lands  and  make  perfect  title  without  his  wife's 
consent.  But  neither  of  these  conditions  will 
relieve  him  of  liability  on  bis  contract  for  the 
sale  of  such  lands.  That  is  a  matter  be  shoold 
think  of  and  provide  against  at  the  time  he  en- 
ters into  his  obligation." 

We  repeated  the  same  doctrine  in  the  later 
case  of  Young  v.  Ruhwedel,  119  Mo.  App. 
231,  96  S.  W.  228.  In  a  stUI  later  ca.se 
(Mundy  v.  Shellaberger,  161  Fed.  503,  88  C. 
C.  A.  445)  the  United  States  Court  of  Ap- 
Iieals  for  the  Eighth  Circuit  in  an  action 
for  the  specific  performance  of  the  husband's 
contract  for  the  sale  of  the  homestead,  prop- 
erly held  that  the  «xerciM  by  the  wife  of 
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the  veto  power  granted  ber  by  the  statutes 
of  this  state  deprlyed  the  vendee  of  any  right 
to  a  specific  performance  of  the  contract, 
but  proceeded,  upon  reasoning  at  variance 
wltb  that  upon  which  we  based  our  decisions 
in  the  Curry  and  Young  Cases,  to  hold  that 
such  contract  could  not  be  made  the  basis  of 
an  action  for  damages  for  nonperformance. 
The  opinions  of  that  high  court  are  entitled 
to,  and  have,  our  deepest  respect,  but  in  this 
instance  we  are'  unable  to  agree  with  the  rea- 
soning of  their  decision,  which,  if  followed  to 
its  logical  conclusion,  would  add  no  real  bene- 
fit to  families  of  owners  of  homesteads,  and 
frequently  would  result  in  injury  to  them 
caused  by  the  unnecessary  restrictions  it 
would  impose  upon  the  practical  exercise  of 
the  lawful  right  of  alienation,  which  still  ex- 
ists as  an  element  of  the  ownership  of  prop- 
erty, subject  only  to  the  right  of  veto  the 
wife  may  exercise  to  the  sale  of  the  home- 
stead. 

In  rendering  Judgment  upon  the  b&sia  that 
defendant's  contract  was  void  in  toto  as  to 
the  value  of  the  homestead,  but  valid  as  to 
the  remainder,  the  learned  trial  court  ap- 
pears to  have  followed  the  views  of  the  Su- 
preme Court  of  Minnesota  in  Weitzner  v. 
Thlngstad,  55  Minn.  244,  56  N.  W.  817,  where, 
on  the  postulate  that  the  husband's  contract 
to  sell  the  homestead  without  his  wife  Join- 
ing therein  was  "not  merely  voidable,  but 
wholly  void,"  it  was  held  that,  since  the 
husband  was  under  no  legal  obligation  to 
perform  the  contract,  it  would  be  illogical 
(as  doubtless  it  would  be)  to  hold  him  liable 
in  damages  for  the  nonperformance  of  such 
contract,  but  that,  if  the  homestead  were  only 
a  part  of  the  land  he  undertook  to  convey,  he 
conid  be  held  liable  in  damages  for  his  refus- 
al to  perform  that  part  of  the  contract  on  the 
theory  that,  where  a  vendor  is  disabled  from 
full  performance,  the  vendee  may  elect  to 
accept  the  partial  performance  he  is  able  to 
make.  The  weakness  of  this  line  of  reason- 
ing is  that  it  rests  upon  the  unsound  prem- 
ise that  it  is  unlawful  for  a  husband  to  con- 
tract to  sell  the  homestead.  The  premise 
being  wrong,  the  conclusion  was  wrong.  So 
far  as  the  question  of  liability  of  the  con- 
tracting parties  to  answer  in  damages  for  a 
breach  of  the  contract  is  concerned,  the  con- 
tract was  neither  void  nor  voidable,  in  whole 
or  in  part.  Each  obligated  himself  to  pro- 
cure tbe  execution  of  a  deed  by  his  wife. 
It  is  not  unlawful  for  a  person  to  contract 
to  sell  and  convey  something  he  does  not  own, 
but  expects  to  acquire,  and,  if  he  unquali- 
fiedly undertakes  to  do  that  which  later  he 
finds  be  cannot  perform,  he  must  and  should 
suffer  the  liability  the  law  imposes  upon  the 
contract  breaker. 

[4,  6]  Tbe  remaining  issue  that  the  amount 
stlpalated  in  the  contract  as  liquidated  dam- 
ages should  be  construed  as  a  penalty  must 
also  be  decided  against  defendant  The 
question  is  one  of  law  for  the  court  (May 


V.  Crawford,  150  Mo.  504,  61  S.  W.  683; 
Dyer  v.  Cowden,  168  Mo.  App.  649,  154  S.  W. 
156),  and  where  parties  are  sui  juris  and 
stand  on  equal  footing,  the  courts  will  not 
interfere  with  their  right  to  make  their 
own  contracts,  and  will  not  assume  that  an 
agreement  for  the  liquidation  of  damages,  in 
fact,  is  for  the  imposition  of  a  penalty,  un- 
less it  clearly  appears  that  tbe  sum  agreed 
upon  is  out  of  all  reasonable  proportion  to 
any  loss  that  could  result  from  a  breach  of 
the  contract  The  tests  usually  applied  b.v 
the  courts  in  the  solution  of  such  questions 
are:  First  the  language  employed  in  the 
contract;  second,  the  subject-matter;  and, 
third,  the  intention  of  the  parties — the  last 
being  regarded  as  the  most  important  consid- 
eration. And  where  the  enforcement  of  the 
intention  expressed  in  the  phraseology  would 
work  no  absurdity  or  oppression,  the  parties 
must  be  presumed  to  have  intended  to  say 
what  they  did  say,  and  such  intention  should 
be  given  full  ettect.  QDtae  rule  thus  is  stated 
by  Wagner,  J.,  in  Morse  v.  Rathbum,  42  Mo. 
694,  97  Am.  Dec.  359: 

"It  ii  perfectly  competent  for  parties,  when 
entering  into  an  agreement,  to  avoid  all  con- 
troversy as  to  tbe  amount  of  damages  which  may 
result  from  a  violation  of  the  contract,  and  to 
agree  upon  a  fixed,  certain,  and  definite  sum 
wliich  shall  be  paid  by  the  party  in  default.  The 
damages  in  such  a  case  are  termed  liquidated, 
stipulated,  or  stated  damages.  Rut  in  such  cas- 
es great  difficulty  has  been  experienced  in  giving 
the  contract  a  practical  application  and  con- 
struction in  determining  whether  the  damages 
should  be  regarded  as  liquidated,  or  as  a  mere 
penalty  only.  The  question  is  environed  with 
doubt  and  contradiction,  and  the  decisions  are 
conflicting  and  inharmonious.  Mr.  Sedgwick,  the 
learned  author  of  the  treatise  on  Damages,' says: 
'The  subject-matter  of  tbe  contract  and  the  in- 
tention of  tbe  parties  are  the  controlling  guides. 
If,  from  the  nature  of  the  agreement  it  is  clear 
that  any  attempt  to  get  at  the  actual  damage 
would  be  difficult,  if  not  vain,  then  the  courts 
will  incline  to  give  the  relief  which  the  parties 
have  agreed  on.  But  if,  on  the  other  hand,  the 
contract  is  such  that  the  strict  construction  of 
the  phraseology  would  work  absurdity  or  op- 
pression^ tbe  use  of  tbe  term  "liquidated  dam- 
ages" will  not  prevent  the  courts  from  inquiring 
into  tbe  actual  injury  sustained  and  doing  Jus- 
tice between  the  parties.' " 

Each  party  valued  his  land  at  $10,000,  and 
it  is  fair  to  assume  that  neither  would  have 
agreed  to  an  exchange  if  he  had  not  expected 
to  reap  some  profit  or  advantage.  Such  is 
the  dominating  motive  In  all  trades.  Both 
must  have  anticipated  the  difficulties  and 
uncertainties  that  would  be  encountered  in 
proving  the  actual  pecuniary  loss  one  would 
suffer  if  the  other  breached  the  contract. 
The  market  values  were  not  definitely  fixed 
by  law  and  would  be  ascertained  by  the 
triers  of  fact  from  variable  and  even  con- 
tradictory evidentiary  sources  of  informa- 
tion. Each  party  occupied  the  dual  rOIe  of 
vendor  and  vendee.  Vendors  are  prone  to 
overvalue  and  vendees  to  undervalue.  Not- 
withstanding the  valuation  each  party  allow- 
ed the  other  to  place  on  the  property  be  put 
Into  tbe  trade,  the  issue  of  the  quantum  of 
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damages  would  hare  to  be  determined  by  tbe 
test  ot  the  comparative  market  values,  and  it 
was  within  the  realm  ot  reasonable  proba- 
bility that  proof  would  show  a  greater  dif- 
ference in  the  mar'.(et  values  of  the  respective 
properties  than  the  sum  agreed  upon  as  liq- 
uidated damages.  Such  being  the  case,  we 
cannot  say,  as  a  matter  of  law,  that  the  con- 
tractual estimate  was  unreasonable  or  op- 
pressive, and  therefore  shall  not  interfere 
with  the  agreement  the  parties  chose  to  make 
for  tbem!;elves. 

The  court  should  have  rendered  judgment 
for  plaintiff  for  the  whole  of  the  stipulated 
sum,  but,  since  plaintiff  did  n(^t  appeal,  and 
no  prejudicial  error  was  committed  against 
defendant,  the  Judgment  should  be  affirmed. 

It  is  so  ordered.    All  concur. 


LAUFP  V.  J.  KENNARD  &  SONS  CARPET 
OO.  (No.  13892.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8, 
1914.     Rehearing  Denied  Jan.  7,  1915.) 

1.  Negligence  (|  26*>— Cabe— Dutt  of. 

A  driver  who  was  carrying  goods  to  a 
freight  platform  about  which  th^re  were  many 
persons  is  guilty  of  negligence  in  backing  his 
wagon  with  great  force  against  the  platform 
without  looking  to  see  that  no  one  was  about 
or  giving  a  warning  bo  that  persons  could  es- 
cape injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |i  35-38;   Dec.  Dig.  |  25.*] 

2.  Evidence    (i    589*)  —  Physicai,    Facts  — 
"Second." 

Testimony  that  plaintitF,  who  was  return- 
ing to  a  freight  platform,  spoke  to  defendant's 
driver  and  then  entered  a  space  between  two 
wagons  to  mount  the  platform,  when  a  second 
later  he  was  struck  by  defendant's  wagon,  which 
was  backed  into  tbe  space,  is  not  contrary  to 
the  physical  facts  because  of  the  use  of  the 
word  "second";  the  term  frequently  being  used 
to  express  a  short  interval  of  time,  and  not  al- 
ways in  its  precise  sense. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  {  2438;  Dec.  Dig.  {  589.»] 

8.  Neolioence  (J  136*)— AonoNB— Evidence 

—Sufficiency. 

The  question  of  the  contributory  negligence 
of  plaintiff,  who  was  crushed  between  a  freight 
platform  and  defendant's  wagon,  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |§  277-353;   Dec.  Dig.  f  136.»] 

4.  Evidence  ({  369*)— Photoobapes— Aoioa- 

SIBILITT. 

Photographs  properly  identified  and  shown 
to  represent  the  situation  as  witnesses  saw  it 
are  admissible  as  illustrations  of  the  testimony, 
though  the  situation  was  not  in  all  its  attendant 
details  precisely  as  it  was  at  the  time  of  tbe  in- 
jury. 

[Ed.    Note. — For   other    cases,    see    Evidence, 
Cent.  Dig.  {§  1509-1512;  Dec.  Dig.  {  359.*] 

5.  Appeal  and   Ebbob   ({   1056*)— Review— 
Habuless  Ebbob. 

The  improper  exclusion  of  photographs  of 
the  place  of  inpury  is  harmless,  where  the  facts 
and  location  of  tbe  place  were  so  thoroughly  de- 
scribed in  evidence  that  the  jury  were  apprised 


of  all  facts  they  could  have  discovered  from  the 
photographs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  4187-4193,  4207;  Dec  Dig. 
§  1056.*} 

6.  Negligence  (5  119*)— Petition— Specific 

Where  specific  acts  of  negligence  are  set 
forth  in  a  petition  containing  general  averments, 
the  specific  averments  will  be  treated  as  super- 
seding the  general  ones,  and  plaintiff  can  re- 
cover only  on  them. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i§  200-216;  Dec.  Dig.  {  119.*] 

7.  NEGUQENCE    (J   138*)  —  INBTBUCTIONS— Ap- 
FUCABIUTY   TO  EVIDENCE. 

Even  where  the  averment  of  negligence  is 
general,  the  instructions  should  confine  the  jury 
to  the  particular  acts  of  negligence  shown  by 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |i  354-370;  Dec.  Dig.  S  138.*] 

8.  Tbiai    (I   251*)— INBTBOOTIOHS— Applica- 
bility TO  Issues. 

Where  the  petition  charged  that  defend- 
ant's servant,  who  backed  a  wagon  against  him, 
was  negligent  In  failing  to  look  for  or  warn 
plaintifiF,  an  instruction  authorizing  a  verdict 
for  plaintiff  if  defendant's  servant  did  not  exer- 
cise proper  care  Is  erroneous,  in  not  confining 
the  jury  to  the  negligence  specified. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  587-595;  Dec.  Dig.  §  251.*] 

9.  Negligence   ({  16*)— Actions- Gbourm 
OF  Ubcoveby. 

When  plaintiff's  leg  was  crushed  when  de- 
fendant's wagon  was  backed  against  a  freight 
platform  on  which  plaintiff  worked,  it  is  no 
ground  for  recovery  that  defendant  could  have 
used  another  place,  where  it  was  allowed  to 
use  the  platform. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  19-21;   Dec.  Dig.  f  16.*] 

10.  Appeal  and  Ebbob  (J  1050*)— Review— 
Habmless  Ebbob. 

In  an  action  for  injuries  received  when  de- 
fendant's wagon  was  backed  against  the  plat- 
form, on  which  plaintiff  worked,  the  improper 
admission  of  evidence  that  defendant  could  have 
unloaded  its  freight  at  another  point,  although 
it  was, entitled  to  use  the  platform,  is  preju- 
dicial, particularly  where  the  instructions  did 
not  retjuire  a  finding  of  the  negligence  alleged. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  1068,  1060,  4153-4157, 
4166;  Dec.  Dig.  g  1030.*] 

11.  Negligence  (J  138*)— iNBrrsucTioNa. 

A  general  requirement  that  the  jury  find 
defendant  guilty  of  negligence  before  rendering 
judgment  tor  plaintiff  is  not  equivalent  to  in- 
structions requiring  them  to  find  the  specific  acts 
of  negligence  charged. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  384-370;  Dec.  Dig.  (  138.*} 

12.  Negligence   (ji  138*)- Instbuctionb  Ap- 
plicable TO  Issues. 

Where  the  petition  charged  that  defend- 
ant's driver,  who  backed  a  wagon  against  plain- 
tiff, was  negligent  in  failing  to  warn  plaintiff  or 
to  look  out  for  him,  an  instruction  which 
charged  that  the  driver  should  have  made  obser- 
vations before  backing  his  wagon,  and  then 
chaiged  that  verdict  should  be  for  plaintiff  if 
his  injury  resulted  from  the  driver's  failure  to 
exercise  care  as  defined  above,  is  improper,  not 
requiring  the  jury  to  find  in  what  respect  de- 
fendant breached  its  duty  with  reference  to  the 
averments  of  negligence  in  the  petition. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §S  354-370;   Dec.  Dig.  S  138.*] 
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Appeal  from  St  Louis  Circuit  Ckrart ;  En- 
gene  McQulllln,  Jndge. 

Action  by  Conrad  Lanff  agiUnst  the  3.  Ken- 
nard  &  Sons  Carpet  Company,  a  corporation. 
Etem  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Smith  &  Pearcy  and  Ghas.  P.  WllUams,  all 
of  St  Louis,  for  appellant  George  V.  Reyn- 
olds, of  St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintifT  on  account  of  personal 
injuries  received  through  defendant's  negli- 
gence. Plaintiff  recovered,  and  defendant 
prosecutes  the  appeal. 

Plaintiff  received  his  Injury  through  de- 
fendant's wagon  being  backed  upon  him  so  as 
to  crush  his  leg  while  in  the  act  of  mounting 
the  freight  platform  In  the  depot  of  the  St 
Louis  Transfer  Company.  It  appears  the 
St  Louis  Transfer  Company  maintains  a 
large  freight  depot  In  the  city  of  St  Louis 
near  Second  street,  and  between  Biddle 
street  on  the  north  and  Carr  street  on  the 
south.  The  depot,  though  roofed  overhead,  is 
constructed  so  that  teams  and  wagons  may 
drive  into  and  through  it  for  the  purpose  of 
loading  and  unloading  freight  Two  large 
freight  platforms  are  maintained  within  the 
depot  and  extend  north  and  south  from  Bid- 
die  to  Carr  streets.  One  of  the  platforms  is 
erected  on  the  east  side  of  the  passageway 
for  conveyances  and  the  other  on  the  west 
Plaintiff  was  employed — ^and  had  been  for 
many  years — by  the  St.  Louis  Transfer  Com- 
pany In  the  occupation  of  handling  freight 
on  the  cast  platform.  Defendant,  J.  Kennard 
&  Sons  Carpet  Company,  Is  engaged  In  the 
wholesale  carpet  business  In  St.  Louis,  and 
frequently  delivers  carpets  for  shipment  at 
the  freight  depot  above  described.  It  ap- 
pears that  Its  driver,  Werremeyer,  who  was 
In  charge  of  the  team  at  the  time  plaintiff 
received  his  Injury,  was  entirely  familiar 
with  the  situation  and  the  locus  in  quo,  and 
it  Is  to  be  inferred  from  the  frequency  with 
which  he  visited  the  place  In  hauling  carpets 
that  he  knew  the  habits  of  the  employes 
thereabout  It  was  the  habit  and  the  cus- 
tom of  the  men  employed  by  the  transfer 
company.  In  handling  freight  on  the  plat- 
form, to  go  out  to  lunch  about  noon  each 
day  and  return  through  the  passageway 
where  wagons  and  teams  delivered  goods  on 
and  received  goods  from  the  platform.  The 
east  platform — that  Is,  the  one  to  which 
plaintiff  was  In  the  act  of  mounting  at  the 
time  of  his  Injury — was  about  5  feet  In 
height,  and  It  was  the  custom  of  wagons  to 
back  up  against  it  either  to  receive  or  dis- 
charge freight  thereon.  It  appears  plaintiff 
was  returning  from  his  lunch,  and,  entering 
the  wide  passageway  about  12:45  o'clock 
p.  m.,  passed  defendant's  wagon  as  it  was 
driving  into  the  depot  with  a  load  of  car- 
pets.   On  passing  defendant's  wagon,  plain- 


tiff spoke  to  Werremeyer,  the  driver,  and 
Werremeyer  spoke  to  him  in  return,  and  it 
is  said  defendant's  wagon  was  still  moving  at 
the  time.  Defendant's  wagon  was  laden 
with  rolls  of  carpet  for  shipment  and  to  be 
delivered  on  the  east  platform  at  the  en- 
trance of  the  Vandalia  and  Big  Four  Rail- 
roads, for  it  appears  these  two  carriers  oc- 
cupied the  same,  or  adjoining,  space  at  the 
depot  However,  it  does  not  appear  that 
plaintiff  knew  the  destiny  of  the  goods  on  the 
wagon  or  Just  where  they  were  to  be  unload- 
ed. The  evidence  on  the  part  of  plaintiff 
tends  to  prove  that  there  were  two  other 
heavy  stake  wagons  standing  adjacent  to  the 
east  platform,  but  lengthwise  along  beside  it, 
so  as  to  leave  a  space  of  about  12  feet  in 
width  between  them.  This  space  was  imme- 
diately adjacent  to  the  landing  of  the  Van- 
dalia and  the  Big  Four  Railroads,  and  it  ap- 
pears to  be  the  very  space  Into  which  de- 
fendant's wagon  was  destined  to  back  to 
discharge  its  load.  The  "southern  wagon," 
as  referred  to  in  the  evidence,  standing  be- 
side the  platform  was  of  the  character 
known  as  a  "stiff-tongued  wagon,"  in  that  the 
tongue  protruded  horizontally  directly  in 
front,  but  no  team  was  attached  to  it  at  the 
time.  Plaintiff  entered  into  the  space  about 
12  feet  wide  between  the  two  wagons  with 
the  purpose  of  mounting  the  platform  by 
stepping  upon  the  stiff  tongue  of  the  "south- 
em  wagon,"  and  was  thus  engaged  when  de- 
fendant's wagon  with  the  load  of  carpets 
backed  upon  him  so  as  to  catch  and  crush 
his  leg  between  the  rear  end  of  its  wagon  and 
the  side  of  the  platform.  It  appears  that 
defendant's  driver,  Immediately  after  speak- 
ing to  plaintiff,  turned  his  horses  and  sud- 
denly backed  the  load  of  cari>ets  into  the 
open  space  while  plaintiff  was  in  the  act  of 
mounting  upon  the  platform  and  stood  with 
one  foot  on  the  stiff  and  extended  tongue 
of  the  "southern  wagon"  and  the  other  upon 
the  platform,  said  to  be  about  5  feet  in  height 
above  the  surface  of  the  passageway.  There 
is  evidence  tn  the  record  tending  to  prove 
that  sncb  was  the  usual  course  of  the  men 
engaged  about  the  freight  platforms  on  re- 
turning from  their  lunches,  and  the  place 
was  thus  more  or  less  frequented  by  em- 
ployes of  the  St  Louis  Transfer  Company. 
Many  wagons  and  many  persons  passed  in 
and  out  each  day,  and,  all  in  all,  the  situa- 
tion appears  to  have  been  a  busy  mart 
There  is  direct  evidence  that  no  warning 
whatever  was  given  by  defendant's  driver 
before  backing  his  wagon  with  a  load  of 
carpets  into  the  open  space  and  upon  plain- 
tiff, and  it  is  to  t>e  inferred,  too,  from  the 
evidence,  that  the  driver  made  no  observa- 
tion whatever  for  persons  thereabout  before 
attempting  to  l>ack  his  wagon  into  the  place. 
[1]  It  is  argued  the  court  should  have  di- 
rected a  verdict  for  defendant  because  no 
breach  of  duty  on  its  part  appears,  but  obvl- 
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ously  this  suggestion  Is  without  merit  The 
evidence  Is  abundant  to  the  effect  that  men 
frequented  the  place  where  plaintiff  was  In- 
jured, and  came  upon  the  platform  from 
lunch  precisely  as  he  did.  There  is  an  abun- 
dance of  evidence,  too,  tending  to  prove  that 
defendant's  driver  was  sufflclently  familiar 
with  the  situation  and  the  habits  of  those  en- 
gaged thereabout  to  know  that  the  place  was 
likely  to  be  so  used  at  that  hour  of  the  day. 
Although  It  was  not  a  public  street,  it  was, 
nevertheless,  a  ptibllc  place,  in  a  sense,  and 
used  by  wagons  and  teams  and  employes 
thereabout  quite  as  much  as  a  thoroughfare. 
The  record  Is  replete  with  evidence  tending 
to  reveal  these  facts  to  be  true.  As  before 
saia,  it  appears  from  direct  proof  that  de- 
fendant's driver  gave  no  warning  whatever 
that  he  Intended  to  back  his  wagon  Into  the 
space  where  plaintiff  was  Injured,  and  an 
abundant  inference  is  afforded  from  the  en- 
tire evidence  that  he  made  no  observation 
whatever  before  backing  the  wagon  with  great 
force  against  plaintiff  and  the  platform.  Ob- 
viously, when  the  circumstances  are  consid- 
ered, the  precepts  of  ordinary  care  would 
seem  to  require  that  defendant's  driver  should 
not  only  have  made  some  observation  for 
persons  about  to  go  upon  or  come  from  the 
platform  at  the  time,  but  given  a  warning  as 
well  for  their  benefit  and  others  likely  to  be 
there.  It  would  seem  that  an  ordinarily  pru- 
dent person  would  do  this  much  In  order  to 
obviate  the  probability  of  Injuries  to  others. 
The  situation  and  the  character  of  the  place 
were  such  as  to  suggest  it  within  the  range 
of  probabilities  that  an  injury  was  likely  to 
befall  some  one  through  being  crushed  by  a 
wagon  suddenly  backed  without  warning  or 
observation  upon  them.  Obviously  the  law 
devolved  the  duty  upon  defendant's  driver  to 
anticipate  the  presence  of  persons  there  and 
make  observations  and  give  warning,  to  the 
end  of  rendering  them  reasonably  secure  from 
Injury  or  hurt  The  character  of  the  place 
and  its  use  resemble  a  public  street  and  the 
principle  attending  the  use  of  the  one  applies 
with  equal  force  to  the  other.  See  McCloskey 
V.  Chautauqua  Ice  Co.,  174  Pa.  34,  34  Atl. 
287;  Shamp  v.  Lambert,  142  Mo.  App.  567, 
571,  572,  121  S.  W.  770;  Ostermeier  v.  King- 
man, etc.,  Implement  Co.,  255  Mo.  128,  164 
S.  W.  218. 

[2,  3]  But  it  argued  the  court  should  have 
directed  a  verdict  for  defendant  because 
plaintiff's  story  of  the  manner  of  his  Injury 
is  improbable,  In  that  it  is  contrary  to  the 
physical  facts,  and  because,  too,  he  was  evi- 
dently guilty  of  contributory  negligence. 
Mnch  is  said  touching  plaintiff's  evidence  to 
the  effect  that,  upon  his  speaking  to  defend- 
ant's driver  and  the  driver's  returning  the 
salutation,  he  immediately  turned  into  the 
space  to  mount  the  platform,  and  the  wagon 
backed  in  upon  him  before  he  reached  a  place 
of  safety.  It  is  true  plaintiff  said  defendant's 
wagon  was  stUl  moving  forward  and  had 


not  commence  to  bade  In  at  the  time  be 
spoke  to  the  driver.  And  it  is  true,  too,  that 
plaintiff's  story,  11  full  value  is  given  to  ev- 
ery word,  as  It  appears — for  he  says  It  was 
but  a  second — seems  to  be  an  Improbable 
one.  But,  though  such  be  true,  we  do  not 
regard  it  so  highly  Improbable  as  to  render 
the  question  one  about  which  different  minds 
could  not  entertain  divergent  views,  for  the 
word  "second"  is  promiscuously  used  to  ex- 
press a  short  interval  of  time,  and  not  al- 
ways in  its  precise  sense.  It  may  be  that 
plaintiff  tarried  for  an  Instant  or  walked 
very  slowly  so  as  to  consume  the  time  occu- 
pied by  defendant's  driver  in  stopping  his 
team  and  commencing  the  backward  run  of 
the  wagon.  Plaintiff's  evidence  is  not  so 
completely  at  variance  with  known  physical 
laws  as  to  remove  It  from  the  province  of  the 
jury,  and,  while  there  may  be  a  suggestion 
that  he  was  somewhat  remiss  with  respect 
to  the  duty  to  look  out  for  his  own  safety,  it 
does  not  appear  conclusively  that  he  tarried, 
without  care,  in  the  face  of  a  known  danger. 
The  question  concerning  his  contributory  neg- 
ligence was  clearly  one  for  the  jury. 

[4,  6]  On  the  trial  defendant  sought  to  in- 
troduce several  photographs  of  the  situation 
described  In  evidence  showing  wagons  locat- 
ed as  they  were  at  the  time,  the  place  of 
plaintiff's  Injury  and  wagon  which  occasion- 
ed his  injury  set  as  at  the  time,  but  the  court 
excluded  these  on  the  objection  of  plaintifTs 
counsel,  and  to  this  ruling  defendant  except- 
ed. The  court  seemed  to  entertain  the  view 
that,  in  order  for  the  photographs  to  be  ad- 
missible, they  must  reveal  the  situation  in  all 
of  its  attendant  details  precisely  and  identical- 
ly as  it  was  at  the  time.  It  is  true  the  photo- 
graphs were  taken  some  time  after  the  oc- 
currence, as  is  usually  the  case,  but  the  evi- 
dence introduced  in  connection  with  them  Is 
to  the  effect  that  at  least  two  of  the  wagons 
photographed  were  the  identical  wagons  pres- 
ent at  the  time  plaintiff  received  his  injury. 
Defendant's  wagon  shown  by  the  photograph 
was  the  same,  and  loaded  with  carpets  as 
nearly  thereto  as  could  be,  as  it  was  when 
plaintiff  was  Injured.  In  every  material  re- 
spect, the  photographs,  according  to  the  evi- 
dence of  the  witness,  appear  to  truly  portray 
the  locus  in  quo  and  the  arrangement  of  the 
wagons  and  show  the  precise  place  at  which 
plaintiff  received  his  injury.  It  is  entirely 
clear  that  these  photographs  were  admissible 
for  what  they  were  worth,  though,  of  course, 
they  were  in  no  wise  conclusive  on  the  ques- 
tion. Mr.  Wigmore,  in  his  valuable  work  on 
Evidence  (volume  1,  §  702)  says: 

"If  a  qualified  observer  is  found  to  say.  This 
photograph  represents  the  fact  as_  I  saw  it,' 
there  is  no  more  reason  to  exclude  it  than  if  he 
had  said,  'The  following  words  represent  the 
fact  as  I  saw  it,'  which  is  always  in  effect  the 
tenor  of  a  witness'  oath.  If  no  witness  has 
thus  attached  his  credit  to  the  photograph,  then 
it  should  not  come  in  at  all,  any  more  than  an 
anonymous  letter  should  be  received  as .  testi- 
mony.   There  can  he  no  middle  ground  between 
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tbese  two  cooBequeiices.     Occasionally  a  court 

is  found  excluding  a  photograph  as  being  mis- 
leading; but  this  is  a  begging  of  the  very  nuos- 
tion  which  the  jury  have  to  decide;  it  would  be 
as  anomalous  as  if  the  judge  were  to  order  a 
witness  from  the  stand  because  he  was  believed 
by  the  judge  to  be  lying.  Perjury  cannot  be 
thus  determined  in  advance  by  the  judsre — not 
more  for  photographic  than  for  verbal  testi- 
mony." 

It  Is  true,  while  the  photographs  them- 
selves are  not  to  be  received  as  evidence  of 
the  facts,  they  are.  If  properly  identified,  as 
In  this  case,  when  shown  to  represent  the 
situation  truly,  as  the  witness  saw  It,  com- 
petent as  Illustrations  of  the  testimony,  and 
to  this  extent  are  to  be  received  and  con- 
sidered for  what  they  are  worth.  See  Baus- 
tian  V.  Toung,  152  Mo.  317,  324,  53  S.  W. 
921,  75  Am.  St.  Rep.  462;  Geer  v.  Missouri 
Lumber,  etc.,  Co.,  134  Mo.  85,  34  S.  W.  1099, 
56  Am.  St  Rep.  489;  Dean  v.  Wabash  R. 
Co.,  229  Mo.  425,  445,  447,  129  S.  W.  053. 
Of  course,  sometimes  photographs  are  mis- 
leading through  being  made  from  a  viewpoint 
to  confuse,  and  in  such  cases  should  be  ex- 
cluded, if  the  evidence  shows  such  to  be  the 
fact  concerning  them,  but  nothing  of  that 
kind  appears  here.  These  photographs  are 
said  to  be  truly  representative  of  all  of  the 
essential  details  of  the  case,  and  the  mere 
fact  that  the  identical  wagons  were  not  em- 
ployed and  that  they  were  taken  subsequent 
to  the  time  of  the  injury  are  unimportant 
However,  as  the  facts  of  the  case  are  so 
fully  developed  in  evidence,  we  would  hes- 
itate to  reverse  the  judgment  for  this  alone, 
because  we  cannot  say,  as  the  statute  re- 
quires, that  the  error  in  excluding  the  pho- 
tographs was  manifestly  prejudicial  to  de- 
fendant The  situation,  the  location  of  the 
wagons,  and  the  precise  manner  in  which 
plaintiff  received  his  Injury  were  so  thor- 
oughly detailed  in  evidence  that  the  Jury 
were  obviously  apprised  of  all  of  the  facts, 
though  they  were  denied  the  Illustration  of 
the  evidence  which  the  photographs  por- 
trayed. 

[(-H  But  the  judgment  may  not  be  sus- 
tained for  that  it  seems  the  Jury  were  per- 
mitted by  plaintiff's  Instructions  to  give  a 
verdict  against  defendant  without  heed  to 
the  specifications  of  negligence  relied  upon 
In  the  petition  and  on  any  theory  of  the  re- 
mission of  duty  which  It  might  evolve  on  the 
facts.  The  petition,  besides  containing  a 
general  averment  of  negligence,  counts  upon 
the  fiiUure  of  defendant's  driver  to  warn 
plaintiff  that  he  was  about  to  back  the 
wagon,  and,  further,  upon  the  fact  that  the 
driver  made  no  observation  or  lookout  before 
backing  the  wagon  upon  him.  It  is  unnec- 
essary to  copy  the  petition  here,  for  such,  in 
substance,  are  the  two  specific  acts  of  neg- 
ligence set  forth  and  relied  upon  for  a  recov- 
ery.  It  is  the  established  and  accepted  law 
that,  where  specific  acts  of  negligence  are  set 
forth  in  a  petition,  which  contains  likewise 


a  general  allegation  of  negligence,  such  spe- 
cific negligent  acts  are  to  be  treated  as  su- 
perseding the  general  averment,  and  the 
plaintiff  must  recover  on  them.  If  at  all.  See 
McManamee  v.  Missouri  Pac.  Ry.  Co.,  135 
Mo.  440,  37  S.  W.  U9;  Barnett  v.  Star  Paper 
Mill  Co.,  149  Mo.  App.  498,  130  S.  W.  1121 ; 
Glbler  v.  Quincy,  O.  &  K.  O.  R.  Co.,  148  Mo. 
App.  475,  128  S.  W.  791;  Waldhler  v.  Han- 
nibal, etc.,  R.  Co.,  71  Mo.  614 ;  Clark  y.  Gen- 
eral Motor  Car  Co.,  177  Mo.  App.  623,  160 
S.  W.  576.  Moreover,  It  is  the  rule,  too,  even 
In  those  cases  where  the  averment  of  negli- 
gence Is  general  In  character  and  no  specific 
acts  are  alleged,  that  the  Instructions  must 
require  the  Jury  to  find  the  particular  acts 
of  negligence  said  to  be  revealed  by  the 
testimony.  This  is  true  because  defendant 
is  entitled  to  have  the  Jury  committed  by  tne 
instructions  to  the  case  made  in  the  evidence. 
Sommers  v.  St  Louis  Transit  Co.,  108  Mo. 
App.  319,  83  S.  W.  208;  Miller  v.  United 
Rys.  Co.,  166  Mo.  App.  528,  134  S.  W.  1045. 
The  rule  is  the  same  In,  and  finds  special  ap- 
plication to,  those  cases  such  as  this  one, 
where  the  petition  counts  on  specific  acts  of 
negligence;  for  then  the  instruction  must 
require  the  jury  to  respond  to  the  precise 
charges  laid  in  the  petition  and  said  to  be 
established  in  the  evidence.  The  authorities 
are  multiplied  on  the  subject  See  Allen  v. 
St  Louis  Transit  Co.,  183  Mo.  411,  81  S.  W. 
1142;  Beave  v.  St  LouU  Transit  Co.,  212 
Mo.  331,  111  S.  W.  52;  Davidson  v.- St  Louis 
Transit  Co.,  211  Mo.  320,  109  S.  W.  583; 
Crone  v.  St  Louis  Oil  Co.,  176  Mo.  App.  344, 
158  S.  W.  417;  Miller  v.  United  Rys.  Co.,  155 
Mo.  App.  628,  134  S.  W.  1045;  Clark  v.  Gen- 
eral Motor  Car  Co.,  177  Mo.  App.  623,  160 
S.  W.  576. 

Plaintiff's  first  instruction,  which  purports 
to  cover  the  whole  case  and  authorize  a  ver- 
dict for  him,  Impinges  the  rule  above  stated. 
In  that  It  Incorporates  no  requirement  what- 
ever to  find  either  of  the  specific  acts  of  neg- 
ligence relied  aiK>n,  but,  on  the  contrary,  is 
so  general  in  Its  terms  as  to  permit  the  Jury 
to  wander  at  random.  The  instruction  is  as 
follows : 

"If  you  find  and  believe  from  the  evidence 
that  the  plaintiff  in  this  case,  while  going  'to 
his  work  and  in  attempting  to  mount  the  east 
platform  referred  to  in  the  evidence,  was  exer- 
cising that  degree  of  care  which  an  ordinarily 
prudent  person  would  have  exercised  under  sim- 
ilar circumstances  and  conditions,  and  that  he 
was  run  into  and  his  left  leg  crushed  by  a  wag- 
on driven  by  an  employ^  of  the  defendant,  J. 
Kennard  &  Sons  Carpet  Company,  and  that 
the  defendant  J.  Kennard  &  Sons  Carpet  Com- 
pany's wagon  was  backed  into  the  space  re- 
ferred to  in  the  evidence  between  the  north  and 
south  wagons  referred  to  in  the  evidence,  in  a 
negligent  way,  by  the  defendant's  driver— that 
is  to  say,  if  you  find  and  believe  from  the  evi- 
dence that  the  driver  of  defendant's  wagon,  in 
backing  his  team  into  the  space  between  the 
north  and  south  wagons  referred  to  in  the  evi- 
dence, did  not  exercise  ordinary  care;  that  is 
to  say,  in  such  a  way  as  an  ordinarily  prudent 
person  under  similar  dicumstancea  and  eondi- 
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dons  woald  have  backed  his  wagon— and  that 
the  plaintiff  was  injured  as  the  result  of  the 
failure  on  the  part  of  defendant's  driver  to  exer- 
cise the  degree  of  care  as  hereinabove  set  out, 
then  your  verdict  shall  be  for  the  plaintiff  in 
such  sum  as,  considering  all  the  facts  in  the 
evidence,  will  be  a  fair  and  reasonable  compen- 
sation to  him  for  the  injury  which  plaintiff  has 
received;  not,  however,  to  exceed  the  sum  of 
115,000." 

[1-11]  In  defendant's  examination  of  Sul- 
livan, the  foreman  at  the  transfer  depot,  It 
cropped  out  that  defendant  might  have  un- 
loaded Its  goods  in  the  alley  if  it  chose  to  do 
so;  that  is,  at  an  approach  to  the  east 
platform  through  the  alley  and  outside  of, 
and  apart  from,  the  place  where  plaintUT 
was  injured.  PlaintilTs  counsel  seized  upon 
this  and  pressed  it  by  further  examination, 
over  the  objections  and  exceptions  of  defend- 
ant, so  as  to  elicit  much  evidence  as  If  to 
suggest  that  defendant  had  violated  some 
duty  In  entering  the  usual  passageway  and 
backing  the  wagon  up  to  discharge  the  goods 
where  it  did.  The  arguments  of  plaintiff's 
counsel  on  the  objection  made  reveals,  too, 
such  to  be  the  purpose  of  pressing  this  ex- 
amination. Obviously  no  breach  of  duty 
could  be  assigned  against  defendant  on  this 
score,  and  all  of  this  evidence  was  prejudi- 
cial. It  Is  referred  to  here,  however,  more 
particularly  because  of  the  fact  that  the  gen- 
eral language  of  the  instruction  above  copied 
authorizes  the  jury  to  find  against  defendant 
on  any  theory  of  negligence  it  might  evolve 
on  the  testimony,  and  in  no  manner  requires 
a  finding  of  the  facts  set  forth  In  the  peti- 
tion and  relied  upon.  It  is  true  the  instruc- 
tion requires  the  Jury  to  find  that  defendant 
did  not  exercise  ordinary  care  in  backing  its 
wagon,  but  nevertheless  these  general  re- 
quirements In  instructions  in  negligence  cases 
the  courts,  including  the  Supreme  Court',  say 
are  to  be  condemned  bec&use  they  permit  the 
Jury  to  evolve  some  theory  of  liability  which 
may  be  entirely  foreign  to  the  issue  present- 
ed in  the  pleadings.  Sommers  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  319,  83  S.  W.  268 ; 
Beave  v.  St  Louis  Transit  Co.,  212  Mo.  331, 
351,  352,  111  S.  W.  52. 

[12]  Plaintiff's  second  instruction  seems  to 
proceed  as  if  the  duty  to  make  observations 
before  backing  the  wagon  rested  upon  defend- 
ant's driver,  and  we  believe  so  much  of  it  is 
well  enough.  But  it  authorizes  a  verdict  tor 
plaintiff  on  a  general  finding  of  negligence; 
that  Is,  on  the  Jury's  finding  that: 

"Defendant's  driver  failed  to  exercise  that 
care  as  defined  above,  and  that,  as  a  result  of 
the  failure  of  the  defendant's  driver  to  exercise 
said  rare,  the  plaintiff  received  the  injury  re- 
ferred to  in  the  evidence." 

This  instruction  should  be  redrafted  so  as 
to  retiuire  the  jury  to  find  in  what  respect 
defendant  breached  its  duty  with  reference 
to  the  averments  of  negligence  contained  in 
the  petition. 

For  the  errors  in  the  Instructions  above 


pointed  oat,  the  judgment  should  be  revers- 
ed, and  the  cause  remanded. 
It  Is  so  ordered. 


ALLEN,  J.,  concurs, 
not  sitting. 


BBTNOLDS,  P.  J., 


WITHAM  V.  DELANO  et  «1.  (No.  11287.) 

(Kansas   City    Court   of   Appeals.      Missonil 

Nov.  23,  1014.    Rehearing  Denied  Dec. 

21,  1914.) 

1.  RAnaoAns  (S  275*)— iNJtntT  to  Licersbb— 
D0TT  OF  THE  Company. 

A  laborer  for  an  independent  contractor, 
who  was  laying  additional  tracks  for  a  railroad 
company,  while  on  the  right  of  way  is  a  licensee 
by  invitation,  and  is  entitled  to  the  same  care 
for  bis  safety  as  if  employed  by  the  railroad 
company  .is  a  track  laborer. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  II  873-877;   Dec.  Dig.  |  275.*] 

2.  Masteb  anu  Servant  (S  142*)— Opbbation 

OF       RaILBOAD  —  RbODIATIOKS  —  DUTT      TO 

Tback  Labober. 

A  railroad  company  may  make  reasonable 
rules,  giving  precedence  to  certain  classes  of 
employis  over  others,  which  the  courts  will  en- 
force because  of  the  great  necessity  for  system 
in  the  operation  of  a  railroad,  and  track  labor- 
ers are  bound  by  the  rule  requiring  them  to 
know  when  trains  will  pass  and  look  out  for 
them,  and  an  engineer  is  not  required  to  warn 
them,  unless  they  are  in  a  position  of  obvious 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  285 ;   Dec.  Dig.  |  142.*] 

3.  Master  and  Servant  (|  278*)— Injubt  to 
Servant— NsoLiaENOK  —  iNsuincnEHOT  of 
Evidence. 

In  an  action  by  a  track  laborer  for  inju- 
ries by  being  struck  by  a  train  while  walking 
near  the  track,  evidence  held  not  to  show  that 
the  engineer  saw  plaintiff  in  a  place  of  obvious 
peril. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JJ  954,  956-958,  900-069, 
971,  972,  977;  Dec.  Dig.  |  278.*1 

Appeal  from  Circuit  Court,  Randolph 
County;  Alex.  H.  Waller,  Judge. 

Action  by  Daniel  Wltham  against  Fred- 
erick A.  Delano  and  others,  receivers  of  the 
Wabash  Railroad  Company.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Aubrey  R.  Hammett,  of  Moberly,  for  appel- 
lant. J.  L.  Mlnnls,  of  St.  Louis,  J.  A.  Col- 
let, of  Salisbury,  D.  O.  PhllUps,  of  Moberly, 
and  David  H.  Robertson,  of  Mexico,  Mo.,  for 
respondents. 

JOHNSON,  J.  This  is  an  action  for  per- 
sonal Injuries  alleged  to  have  been  caused 
by  negligence  of  defendant  in  the  operation 
of  one  of  Its  passenger  trains.  A  directed 
verdict  was  returned  for  defendant  and 
plaintiff  appealed. 

At  the  time  of  his  injury,  which  occurred 
about  6  o'clock  p.  m.  September  1,  1913, 
near  the  station  of  Renick,  plaintiff,  a  com- 
mon laborer,  was  in  the  service  of  independ- 
ent contractors  who  were  laying  a  new  main 
track  for  defendant  parallel  to,  and  eight 
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feet  sonth  of,  the  old  main  track.  The  work 
had  progressed  to  the  stage  where  the  new 
track  had  been  laid,  and  for  a  week  or  more 
had  been  occupied  by  10  or  12  camp  cars,  In 
which  the  laborers,  35  or  40  in  number, 
boarded  and  lodged.  The  presence  and  uses 
of  these  cars  were  known  to  defendant  and 
to  the  engineer  and  fireman  of  the  locomo- 
tive that  Injured'  plaintitt.  The  old  and  new 
tracks  were  on  the  same  level,  and  were  on 
a  high  fill.  Ballast  had  been  dumped  be- 
tween them,  but  bad  not  been  leveled  or 
made  smooth.  A  sinuous  imth  had  been 
worn  over  the  uneven  surface  of  this  bal- 
last by  the  laborers,  who  were  compelled  to 
use  that  space  as  a  means  of  ingress  and 
egress  to  and  from  the  cars  of  the  camp 
train.  The  camp  cars  were  coupled  to- 
gether, and  each  was  about  30  feet  long. 
When  a  passenger  train  went  by  the  clear 
space  between  it  and  the  camp  train  was 
3  feet  and  2  Inches.  A  laborer  could  stand 
In  safety  in  this  space  and  the  openings  be- 
tween the  camp  cars  at  Intervals  of  30  feet 
afforded  hUu  places  of  refuge  If  he  desired 
to  give  the  passing  train  a  wider  clearance. 
Plaintiff  had  quit  work  for  the  day,  returned 
to  the  camp,  and  was  walking  westward 
along  the  path,  carrying  a  bucket  which  he 
intended  to  fill  with  water  at  the  tank  car. 
When  he  had  proceeded  three  car  lengths 
a  westrbonnd  passenger  train,  running  40 
or  45  miles  per  hour,  struck  his  right  elbow 
and  Injured  him.  The  engineer  had  whistled 
for  the  station  and  afterward  for  a  public 
crossing,  but  plaintiff  had  not  noticed  these 
signals,  and  was  not  aware  that  the  train 
was  approaching.  The  engineer  and  fireman 
state  they  were  looking  ahead  as  they  near- 
ed  the  camp,  but  neither  observed  plaintiff, 
and  no  warning  signal  was  given.  They 
did  not  know  the  engine  struck  him  until 
their  return  trip,  36  hours  afterward.  It 
was  broad  daylight,  the  track  was  straight 
and  level,  plaintiff  was  in  possession  of  un- 
impaired senses  of  sight  and  hearing,  and 
there  were  no  obstacles  to  prevent  him  see- 
ing or  hearing  the  train  had  he  looked  or 
listened.  His  negligence  must  be  conceded, 
and  the  question  at  Issue  Is  whether  or  not 
bis  evidence  discloses  a  cause  which  should 
have  been  submitted  to  the  Jury  under  the 
rules  of  the  humanitarian  doctrine. 

[1]  Plaintiff's  contract  with  his  employers, 
who,  as  stated,  were  independent  contractors, 
required  him  to  board  and  lodge  at  the  camp 
cars,  which  were  maintained  on  the  new 
track  with  the  knowledge  and  consent  of 
defendant  In  using  the  path  which  afforded 
the  only  means  of  ingress  and  egress  to  and 
from  the  camp  he  was  in  the  exercise  of  a 
lawful  right,  and  in  no  sense  was  a  tres- 
passer on  the  property  of  defendant  He  was 
what  is  termed  in  some  of  the  cases  a  "li- 
censee by  invitation"  and  was  entitled  to  the 
same  care  for  his  safety  the  law  would 
bave  exacted  of  the  operators  of  defendant's 


trains  towards  him  if  he  had  been  employed 
by  defendant  as  a  track  laborer,  instead  of 
being  employed  by  an  Independent  contractor. 
Weaver  v.  Railroad,  170  Mo.  App.  loc.  dt 
289  et  seq.,  156  S.  W.  1 ;  Nelson  v.  Railroad, 
132  Mo.  App.  loc.  dt  694,  112  S.  W.  1017; 
White  on  Personal  Injuries,  i  864. 

[2]  The  status  of  plaintiff  was  that  of  a 
track  workman  or  section  hand,  and  the 
general  rule  is  that,  as  to  such  laborers  who 
are  required  to  keep  out  of  the  way  of 
trains,  the  engineer  of  a  passing  locomotive 
Is  entitled  to  Indulge  the  presumption  of  a 
clear  track  and  is  not  required  to  be  on 
the  lookout  for  them.  Rashall  v.  Railroad, 
249  Mo.  509,  155  S.  W.  426;  Gabal  v.  Rail- 
road, 251  Mo.  257,  158  S.  W.  12;  Degonia 
V.  RaUroad,  224  Mo.  564,  123  S.  W.  807: 
Sissel  V.  Railroad,  214  Mo.  515,  113  S.  W. 
1104,  15  Ann.  Cas.  429 ;  WllUamson  v.  Rail- 
road, 139  Mo.  App.  481,  122  S.  W.  1113. 

The  necessity  for  order  and  system  In  the 
operation  of  a  railroad  is  so  great  and  of 
such  vital  importance  that  the  courts  have 
always  recognized  and  enforced  reasonable 
roles  and  regulations  prescribed  by  the  com- 
pany which  give  precedence  to  certain  trains 
and  classes  of  employes  over  others  and  re- 
quire those  of  an  inferior  grade  to  give  their 
superiors  a  dear  track.  Sectlonmen  and 
track  builders  and  repairers — those  whose 
business  It  is  to  work  upon  and  repair  rail- 
road tracks — "are  supposed  to  look  after 
their  own  iiersonal  safety,  and  to  know  of 
the  time  at  which  trains  pass,  to  look  for 
them,  and  see  them  and  to  move  out  of  thdr 
way."  Sissel  v.  Railroad,  214  Mo.  loc.  cit 
528,  113  S.  W.  loc  dt  1107,  15  Ann.  Cas. 
429 ;  Clancy  v.  Transit  Co.,  192  Mo.  loc.  dt. 
657,  91  S.  W.  509;  Evans  v.  Railroad,  178 
Mo.  loc.  cit  517,  77  S.  W.  515.  Under  spedal 
cwiditlons  and  drcumstances  the  humanita- 
rian doctrine  has  been  held  to  require  that  a 
track  laborer  be  given  the  protection  of  the 
duty  of  the  operators  of  trains  to  keep  a 
lookout  at  the  place  where  he  Is  working 
(e.  g.,  Hardwlck  v.  Railroad,  168  S.  W.  328), 
for  the  reason,  as  stated  in  the  Rashall  Case, 
supra — 

"that  railroads  are  required  to  exercise  at  all 
times  a  degree  of  care  and  vigilance  commen- 
surate with  the  occasion.  This  implies  a  duty 
on  their  part  correlative  with  the  danger  -to  be 
encountered.  Hence,  in  passing  portions  of 
their  tracks  subjected  to  public  use  or  license, 
they  are  charged  with  a  knowledge  of  what  is 
actually  seen,  or  what  could  be  seen  with  prop- 
er care." 

But  at  places  where  the  engineer  has  no 
reason  to  antidpate  the  presence  of  other 
persons  than  track  workmen  and  their  occu- 
pation or  situation  Includes  no  special  or  ex- 
traordinary element  of  danger,  the  engineer 
is  entitled  to  Indulge  the  presumption  of  a 
clear  track,  and  Is  not  required  to  be  on  the 
lookout  for  such  employes.  Plaintiff's  ac- 
tivities while  on  or  off  duty  frequently  placed 
him  on  or  near  tracks  over  which  trains  were 
being  run.    His  duty  required  him  to  keep 
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out  of  the  way  of  trains,  and  there  was  no 
occasion  for  him  and  his  fellow  laborers  to 
incur  any  greater  hazard  than  that  usually 
encountered  by  ordinary  sectlonmen  employ- 
ed on  country  sections.  To  hold  that  the  en- 
gineer owed  him  the  duty  of  being  on  the 
lookout  for  him  would  be  to  abrogate  com- 
pletely the  rule  that  such  employ^  must  look 
out  for  themselves. 

[3]  Defendant  cannot  be  held  liable  for  the 
injury  unless  there  is  room  In  the  evidence 
for  a  reasonable  inference  that  the  engineer 
saw  plaintiff  In  a  position  of  peril,  and  neg- 
ligently failed  to  put  forth  a  reasonable  effort 
to  save  him  by  giving  a  warning  signal.  The 
engineer,  according  to  his  own  testimony,  was 
maintaining  a  lookout  while  the  train  was  ap- 
proaching and,  of  course,  he  must  have  seen 
plaintiff  walking  in  the  space  between  the 
tracks.  His  statement  that  he  did  not  see 
him,  in  view  of  the  fact  that  he  did  not  know 
of  the  injury  until  his  return  trip,  means 
nothing  more  than  his  saying  that  the  inci- 
dent of  seeing  him  was  devoid  of  any  impres- 
sive element  and  had  been  completely  for- 
gotten. In  a  run  between  division  points  an 
engineer  has  many  duties  to  perform  and 
sees  many  persons  on  or  near  the  track.  Un- 
less something  occurs  to  attract  bis  attention 
especially  to  a  person  thus  briefly  seen,  the 
impression  left  upon  his  memory  is  apt  to  be 
of  the  most  fleeting  character.  If  there  was 
anything  in  the  appearance  of  plaintiff  to 
suggest  that  he  was  in  danger  of  being  struck 
and  was  unconscious  of  the  danger,  the  as- 
sertion of  the  engineer  that  he  was  looking 
ahead  and  did  not  see  that  which  was  plainly 
to  be  seen,  and  which  was  invoking  his  hu- 
mane care  and  attention,  would  appear  to  be, 
as  has  been  repeatedly  said  in  similar  cases, 
a  palpable  falsehood,  and  to  offer  no  contra- 
diction to  the  inference  that  either  he  was 
not  looking,  or  else  did  look  and  saw  plaintiff 
In  a  perilous  position  and  negligently  failed 
to  put  forth  a  saving  hand. 


The  facts  and  dicumstances  In  eTidence 
do  not  warrant  an  inference  oonvictiiig  the 
engineer  of  any  breach  of  duty,  and  of  at- 
tempting to  exonerate  himself  and  defendant 
with  a  falsehood.  There  was  nothing  in  the 
position  or  conduct  of  this  track  workuian  to 
indicate  that  be  was  not  performing'  his  duty 
to  keep  out  of  the  way  of  the  train  and,  if 
not  warned,  was  in  danger  of  being  injured. 
Seeing  him  walking  along  between  the  tracks 
in  a  manner  that  carried  no  suggestion  that 
he  was  in  peril  because  of  his  own  lack  of 
proper  attention,  the  engineer  was  not  re- 
quired to  anticipate  that  he  might  thought- 
lessly protrude  his  elbow  an  inch  or  two  into 
the  path  of  the  train.  As  is  well  said  in 
Evans  v.  Railroad,  supra: 

"It  is  of  common  knowledge  that  these  men 
often  voluntarily  wait  until  trains  get  danger- 
ously close  to  them,  and  then  step  out  of  danger 
and  let  them  pass  by,  and  to  require  trains  to 
stop  upon  all  such  occasions,  when  sectlonmen 
are  discovered  at  ^ork  on  the  track,  would  not 
only  be  imposing  upon  railroads  unjust  burdens. 
but  would  greatly  interfere  with  traffic  and 
travel." 

Of  course  it  requires  but  little  effort  for 
an  engineer  to  give  a  warning  signal,  and  it 
is  his  duty  to  do  so  whenever  he  sees  in  the 
appearance  of  a  workman  on  or  near  the 
track  that  which  suggests  that  he  is  unaware 
of  the  approach  of  the  train,  and  thereby  is 
in  danger  of  being  struck,  but  In  the  absence 
of  any  such  appearance,  as  in  the  present 
case,  the  engineer  Is  not  required  to  burden 
himself  with  the  performance  of  an  appar- 
ently unnecessary  task.  The  burden  was  on 
plaintiff  to  show  that  the  engineer  actually 
saw  him  in  a  position  of  obvious  peril  In  time 
to  prevent  the  injury  by  giving  a  signal.  His 
evidence  fails  to  show  that  he  was  in  such 
position,  and  it  follows  that  be  has  failed  to 
make  a  case  to  go  to  the  Jury.  The  court 
committed  no  error  in  directing  a  verdict  for 
defendant 

Affirmed.    All  concur. 
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CASE  V.  STEELE  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1915.) 

COBPORATIONS    (§  423*)— LlBEL  AND  SLANDEK— 

Scope  of  Emplotment  of  Aoent. 

The  bookkeeper  of  a  corporation  handed  to 
an  employ^  a  statement  of  his  account,  and 
after  it  was  returned  to  him  by  the  employ^,  at 
the  suggestion  of  a  bystander,  he  added  a  charge 
of  $1.50  for  "mulnge."  This  was  not  entered 
on  the  books  of  the  company  or  deducted  from 
the  balance  due  the  employs  or  authorized  by 
the  corporation.  Held,  although  the  word  "mul- 
age"  was  libelous  per  se,  the  corporation  was 
not  liable,  as  the  bookkeeper  was  not  acting 
within  the  scope  of  his  employment 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  a  1682-1695 ;   Dec  Dig.  |  423.*} 

Appeal  from  Circnlt  Court,  Pike  County. 

Action  by  Did  Case  against  the  Steele  Coal 
Company.  A  judgment  for  defendant  on  a 
directed  verdict,  and  plaintiff  appeals.  Af- 
firmed. 

E.  J.  Pickleslmer  and  Roscoe  Vanover,  both 
of  Plkevllle,  for  appellant  Stratton  &  Ste- 
pbenson,  of  Plkevllle,  for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Pike  circuit  court,  entered  upon  a 
verdict  returned  In  behalf  of  appellee  in 
obedience  to  a  peremptory  instruction  from 
the  court.  The  action  was  brought  by  appel- 
lant to  recover  of  api>ellee  damages  for  the 
alleged  false  and  malicious  publication  by  its 
agent  of  a  libel  against  and  concerning  him. 
The  language  and  character  of  the  libel  will 
more  fully  appear  from  the  following  aver- 
ments of  the  petition: 

"Plaintiff  states  that  on  and  prior  to  Feb- 
ruary 16,  1913,  he  was  employed  by  the  defend- 
ant and  in  its  service,  engaged  in  mining  coal 
at  its  mine  in  Pike  county;  »  •  *  that  it 
was  customary  for  defendant  company  to  is- 
sue to  its  laborers  statements  showing  the 
amount  of  labor  performed  by  the  laborer  for 
the  two  weeks  preceding,  and  said  statement 
also  showed  any  and  all  advances  made  said  la- 
borer for  said  period:  •  *  *  that  on  said 
date  defendant,  by  its  duly  authorized  bookkeep- 
er, issued  a  statement  to  this  plaintiff  showing 
the  amount  due  said  plaintiff  from  defendant, 
and  also,  under  the  head  of  'Advances,'  or  under 
the  head  showing  what  defendant  had  paid 
plaintiff,  defendant  wrongfully,  unlawfully,  will- 
fully, and  maliciously,  and  for  the  purpose  of 
defaming  plaintiff  in  his  good  name  and  char- 
acter, and  with  malice  toward  plaintiff,  falsely 
issued  said  statement  with  the  following  item 
as  advanced  plaintiff,  to  wit:  'Mulage,  $1.50;' 
that  the  said  bookkeeper  of  defendant  issuing 
said  statement  for  defendant  had  the  authority 
under  his  said  employment  to  issue  statements 
for  defendant,  and  was  acting  in  the  scope  of 
his  authority  under  bis  employment  by  defend- 
ant when  he  issued  said  statement  as  above  set 
out;  that  said  statement  was  exhibited  to  sun- 
dry people  and  citizens  of  Pike  county,  Ky.,  by 
defendant's  said  bookkeeper;  that  by  the  word 
'mulage,'  as  charged  in  said  statement,  defend- 
ant meant  to  convey,  and  those  who  saw  said 
•tatement  understood  defendant  to  convey,  the 
meaniug  that  plaintiff  had  been  having  sexual 
intercourse  with  defendant's  mules  used  by  de- 
fendant in  its  said  coal  mine  in  the  mining  and 
operating  its  said  coal  mines;  that  at  and  pre- 
-▼lona  to  said  time  defendant  had  been  and  was 


using  mules  in  its  said  mining  operations  in  its 
said  mines;  that  it  was  known  and  generally 
understood  among  the  miners  and  people  in  and 
about  said  mines  that  the  word  'mulage,'  as 
used  on  said  statement,  meant  to  have  sexual 
intercourse  with  a  mifle,  and  that,  when  so 
charged  as  an  advancement  on  said  statement, 
it  meant  that  defendant  company  was  charging 
plaintiff  the  sum  of  $1.50  for  having  sexual  in- 
tercourse with  its  mules;  that  defendant's  said 
bookkeeper,  having  the  authority  to  issue  state- 
ments for  defendant,  showed  and  exhibited  said 
statement  to  various  and  sundry  people,  and  at 
said  time  laughed  and  made  fun  of  plaintiff,  and 
thereby,  and  as  herein  set  out,  injured  and  de- 
famed the  good  name  and  character  of  said 
plaintiff  falsely  and  maliciously,  to  his  damage 
in  the  sum  of  $3,000." 

Appellee's  answer,  as  amended,  contained 
two  paragraphs,  the  first  being  a  traverse, 
and  the  second  alleging,  in  substance,  that, 
although  it  did,  on  February  16,  1913,  issue 
to  the  appellant  a  statement  showing  what 
was  due  him  for  his  labor  and  also  such 
charges  as  he  was  owing  it,  the  statement  as 
delivered  to  api)ellant  contained  no  charge 
for  "mulage,"  as  alleged  in  the  petition,  but 
that,  after  the  statement  was  Issued  and  de- 
livered to  appellant,  some  one  then  present  In 
appellee's  store  suggested,  as  a  joke,  that 
appellant  should  be  charged  with  "mulage," 
whereupon  the  latter  returned  the  statement 
to  its  bookkeeper,  who,  to  carry  out  the  Jest, 
added  to  it  the  word  "Mulage,"  and  placed 
opposite  same  the  figures  "$1.50";  that  the 
whole  matter  was  a  Joke  at  which  appellant 
took  no  offense  and  in  which  he  participated 
by  returning  the  statement  to  the  bookkeeper 
for  the  purpose  of  having  the  words  and 
figures  in  question  added  to  it;  and  that  no 
charge  was,  in  fact,  made  against  appellant 
or  deducted  from  his  wages  for  any  such 
item. 

On  the  trial  appellee,  at  the  conclusion  of 
appellant's  evidence,  moved  the  court  to 
grant  a  peremptory  instruction  directing 
a  verdict  for  it  The  court  however,  then 
declined  to  act  upon  the  motion,  but  later 
granted  it  at  the  conclusion  of  all  the  evi- 
dence. 

It  is  insisted  for  appellant  that  the  giving 
of  the  peremptory  instruction  was  error.  If 
the  word  "Mulage"  and  accompanying  figures 
complained  of  had  been  written  and  publish- 
ed by  appellee's  bookkeeper,  Johnson,  in  the 
manner  alleged  in  the  petition,  its  libelous 
character,  in  view  of  the  evidence  as  to  the 
meaning  given  the  word  "mulage"  by  the 
miners  of  the  community  in  which  appellee's 
mine  is  situated,  would  be  manifest,  be- 
cause, as  applied,  it  tended  not  only  to  make 
appellant  contemptible  and  odious,  which 
would  of  Itself  make  the  tort  complete,  but 
it,  in  fact  charged  him  with  the  crime  of 
buggery.  So,  if  the  libel  had  been  commit- 
ted in  the  manner  and  under  the  circum- 
stances indicated,  there  would  seem  to  be  no 
doubt  of  the  appellant's  right  to  make  the 
bookkeeper,  Johnson,  responsible  therefor  in 
damages;   but  it  would  not  follow  that  ap- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No,  Series  &  Rep'r  Indexev 
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pellee  would  be  responsible  for  tbe  act  of 
Johnson  in  writing  or  publishing  tlie  libel, 
unless  it  was  done  in  execution  of  tbe  au- 
thority, express  or  implied,  given  by  it;  for 
beyond  the  scope  of  his  employment  the 
servant  is  as  much  a  stranger  to  bis  master 
as  any  third  person,  and  the  act  of  the  serv- 
ant not  done  in  the  execution  of  the  service 
for  which  he  was  engaged  cannot  be  regard- 
ed as  the  act  of  tbe  master. 

It  does  not  appear  from  tbe  evidence,  how- 
ever, that  tbe  alleged  libel  was  committed 
in  the  manner  alleged  in  the  petition.  It  was 
admitted  by  appellant  in  giving  his  testimony 
that  tbe  statement  of  his  account  wltli  ap- 
pellee when  first  handed  htm  by  tbe  book- 
keeper, Johnson,  did  not  contain  the  word 
"Mulage"  or  the  figures  $1.50,  but  that  they 
were  added  thereto  by  Johnson  after  its  de- 
livery to  appellant,  and  apparent  from  tbe 
testimony  of  Johnson,  uncontradicted  by  ap> 
pellant,  and  in  part  corroborated  by  the 
witnesses  Cline  and  Steele,  that  the  addition 
of  the  objectionable  word  and  figures  was 
suggested  by  Cline  or  Steele  asking  Johnson 
if,  in  making  out  the  statement  for  appellant, 
he  had  charged  him  with  "mulage,"  in  reply 
to  which  Johnson  said  be  bad  not  and  then 
obtained  from  appellant  the  statement  and 
added  to  It  the  word  "Mulage"  and  figures 
"$1.50."  According  to  all  the  evidence,  this 
act  of  Johnson's  raised  a  laugb  among  tbe 
persons  present,  in  which  appellant  joined. 
It  is  true  that  appellant  claims  he  became 
indignant  on  account  of  tbe  addition  to  tbe 
statement  of  the  word  and  figures  complained 
of,  but  we  think  It  manifest  from  the  testi- 
mony of  Johnson,  Cline,  and  Steele  that  such 
indignation  was  not  shown  by  appellant  at 
tbe  time,  and  be  did  not  deny  that  be  laugh- 
ed with  tbe  others  at  what  all  evidently  re- 
garded as  the  joke  perpetrated  by  Johnson. 
It  is  further  apparent  from  the  evidence 
that,  of  the  persons  present  In  the  store,  only 
Cline  saw  the  word  "Mulage"  and  figures 
"$1.50"  after  they  had  been  added  to  tbe  state- 
ment by  Johnson.  They  were  afterwards 
seen  by  two  other  persons,  but  it  was  be- 
cause tbe  paper  was  shown  them  by  appel- 
lant In  the  effort  to  discount  or  sell  it  to 
them,  superinduced  by  bis  need  of  the  money 
It  showed  bim  entitled  to  receive,  which  did 
not  become  due  until  several  days  later. 

Tbe  circumstances  attendbug  the  transac- 
tion in  question  clearly  indicate  that  John- 
son's motive  in  adding  to  the  statement  the 
word  and  figures  complained  of  was  to  afford 
amusement  to  himself  and  the  other  persons 
present  The  joke,  however,  was  an  indecent 
one,  which  only  tbe  vulgar  mind  would  ap- 
preciate. Although  appellant,  at  tbe  time  of 
its  perpetration,  was  apparently  amused  by 
it,  be  did  not  willingly  participate  In  the 
Joke,  and  It  can  readily  be  understood  that  a 
sober  second  thought  enabled  him  to  realize 
its  sting  and  the  humiliation  of  feeling  tliat 
would  naturally  result  to  a  victim  of  such 


obscenity.  If  this  was  an  action  against 
Jobnson  for  tbe  libel  complained  of,  we 
would  be  inclined  to  bold  that  be  could  not 
escape  liability  upon  the  ground  that  tbe 
libel  was  a  joke.  At  most,  evidence  that 
this  was  80  would  be  competent  only  in  miti- 
gation of  damages;  as  it  would  tend  to 
show  the  motive  for  the  libel  and  tbe  ab- 
sence of  actual  malice. 

The  remaining  question  to  be  determined 
is:  Do  tbe  facts  appearing  in  the  record 
make  api)ellee  responsible  for  the  libel  com- 
plained of?  Tbe  paper  on  which  it  was 
written  is  a  printed  form  appellee  requires 
its  bookkeeper  to  use  in  furnishing  its  em- 
ployes statements  of  its  accounts  witb  them. 
The  statement  furnished  appellant  by  John- 
son, tbe  bookkeeper,  was  as  follows: 

No.  4. 

Feb.  16.  1913. 


22M 


Mr.  Did  Case 
EamingB 

Cars   87  & 

Hours 

Tons 

Yards 

Total  Eamins* 
Advances 

Store 

Rent 

Doctor 

Fuel 

Board 

Smithinf 

Insurance 

Co.  Dedactions 
OlattM-  Mulage 

[Pencil  line  run  through  the  word  "Claims," 
and  on  the  same  line,  foUowintc  the  word 
"Claims,"  is  the  word  "Mulage,"  written  with 
pencil.] 

Helpers  3.30 


7.85 
JSO 

JBO 

1.60 


Total  Advances 


12.15 


Balance  Due  10.06 

It  appears  from  tbe  foregoing  statement 
that  appellee's  Indebtedness  to  appellant  was 
$22.20,  and  that  there  was  due  it  from  appel- 
lant for  advances,  as  shown  opposite  tbe 
proper  headings,  Tarlons  items  aggregating 
$12.15,  which,  deducted  from  tbe  $22.20  of 
its  Indebtedness  to  appellant,  left  due  him 
$10.05,  as  shown  on  tbe  statement  Accord- 
ing to  tbe  evidence,  after  this  statement  had 
l>een  completed,  Johnson  obtained  it  from 
appellant  and  wrote  thereon,  opposite  tbe 
word  "Claims,"  the  word  "Mulage,"  and  to 
the  right  of  that  word  the  figures  "1.50." 
At  tbe  time  this  was  done  he  ran  his  pencil 
through  the  word  "Claims."  All  tbe  figures 
appearing  upon  the  statement  were  entered 
with  a  pen  and  ink,  exc^t  tbe  figures  "1.50," 
which,  together  with  the  word  "Mulage,"  was 
written  with  a  pencU.  It  will  further  be  ob- 
served that  the  figures  "1.50"  were  not  In- 
cluded in  tbe  advances  charged  to  appellant 
in  the  statement,  nor  was  the  $1.60  actually 
charged  to  appellant  or  deducted  from  what 
was  due  him  from  appellee.  Tbe  form  of 
statement  used  in  furnishing  appellant  his 
aoconnt  contains  no  item  or  heading  for  sndi 
a  charge  as  mulage,  and  It  la  admitted  by 
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appellant  that  no  sacb  charge  as  mulage  is 
required  by  appellee  to  be  made  against  its 
eniploy^s. 

We  think  It  patent  from  the  evidence  that 
the  boolckeeper,  Johnson,  in  writing  the  word 
and  figures  complained  of  on  the  statement 
furnished  appellant,  was  not  acting  In  the 
performance  of  any  duty  required  of  him  by 
appellee  or  In  the  execution  of  any  authority, 
express  or  implied,  given  him  by  it ;  nor  was 
it  an  act  within  the  scope  of  his  employ- 
ment or  in  the  furtherance  of  liis  employer's 
business.  It  was  merely  an  act  done  to  ac- 
complish a  purpose  of  his  own,  wholly  foreign 
to  any  duty  he  owed  his  employer,  and  en- 
tirely beyond  the  apparent  scope  of  his  em- 
ployment by  the  latter.  Nor  does  it  appear 
from  the  evidence  that  his  act  in  writing  on 
the  statement  the  word  and  figures  complain- 
ed of  was  at  any  time  approved  or  ratified 
.by  appellee.  Many  cases  have  arisen  in 
which  the  master  lias  been  held  responsible 
for  the  torts  of  the  servant,  whether  the 
tort  consisted  in  the  infliction  of  physical 
Injury  to  the  person  aggrieved  or  injury  to 
his  character,  but  in  all  such  cases  llaHlity  is 
fastened  upon  the  master  because  the  servant 
is  acting  for  the  master.  This  doctrine  is 
well  stated  in  Sullivan  v.  Lt  &  N.  R.  R.  Co., 
U5  Ky.  447,  T4  S.  W.  171,  24  Ky.  Law  Rep. 
2344,  103  Am.  St  Kep.  330,  as  follows: 

"The  reason  the  master  is  liable  for  the  act 
of  his  servant  at  all  is  because  the  servant  is 
acting  in  that  matter  in  the  master's  stead  and 
for  him.  Obviously,  if  the  servant  is  not  acting 
for  the  master,  he  cannot  be  said  to  be  his  rep- 
resentative in  that  act.  So,  if  the  servant  is 
charged  by  his  master  with  the  authority  to  act 
in  his  stead  in  a  given  matter,  the  servant's 
action  or  hia  failure  to  act,  as  the  case  may  be, 
is  imputed  to  the  master  as  if  it  were  his  own. 
This  general  doctrine  must  l>e  too  well  known 
to  reqaire  now  the  citation  of  authority  to 
support  it  But  where  the  servant  steps  aside 
from  his  employment  and  assumes  to  act,  and 
does  act  solely  on  his  own  account  in  a  matter 
which  the  master  has  no  more  connection  with 
titan  if  he  were  the  most  complete  stranger,  it 
would  not  be  logical  or  fair  to  make  the  master 
vicariously  suffer  for  it;  for  in  doing  that 
act  the  servant,  so  called,  was  absolutely  his 
own  master.  •  •  •  In  determining  whether 
a  particular  act  is  done  in  the  course  of  the 
servant's  employment,  it  is  proper  to  inquire 
whether  the  servant  was  at  the  tmie  engaged  in 
serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service,  and 
pursuing  his  own  ends  exclusively,  the  master 
is  not  responsible.  If  the  servant  was,  at  the 
time  the  injury  was  in6icted,  acting  for  himself 
and  as  his  own  master  pro  tempore,  the  master 
is  not  liable.  If  the  servant  stepped  aside  from 
his  master's  business,  for  however  short  a  time, 
to  do  an  act  connected  with  bis  business,  the 
relation  of  master  and  servant  is  for  the  time 
suspended."  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Rue, 
142  Ky.  694,  184  S.  W.  1144,  34  L.  R.  A. 
(N.  S.)  200. 

In  Newell  on  Slander  and  Libel,  p.  373,  it 
is  said: 

"If  a  partner,  in  conducting  the  business  of 
a  firm,  causes  a  libel  to  be  published,  the  firm 
will  be  liable  as  well  as  the  individual  partner. 
And  BO,  if  an  agent  or  servant  of  the  firm  de- 
fame* any  (»e  by  the  express  direction  of  the 


firm,  or  in  accordance  with  the  general  orders 
given  him  by  the  firm  for  the  conduct  of  their 
business.  To  hold  either  of  the  members  of  a 
partnership,  it  u  not  necessary  that  the  part- 
ner should  publish  the  libel  himself.  It  is  suffi- 
cient if  he  authorized,  incited,  or  encouraged 
any  other  person  to  do  it,  or  if,  having  author- 
ity to  forbid  it,  he  permitted  it,  the  act  was 
his."  Burgess  *  Co.  v.  Patterson,  139  Ky. 
547,  106  S.  W.  887.  32  Ky.  Law  Rep.  624. 

In  Pennsylvania  Iron  Works  v.  Voght  Ma- 
chine Co.,  139  Ky.  497,  96  S.  W.  551,  29  Ky. 
Law  Rep.  861,  8  L.  R.  A.  (N.  S.)  1023, 139  Am. 
St.  Rep.  604,  it  was  held  that  one  corpo- 
ration may  sue  another  for  libel  on  it,  as 
distinct  from  a  libel  on  its  individual  mem- 
bers. In  that  case  the  plaintiff  and  defend- 
ant were  rival  ice  machine  manufacturers, 
both  endeavoring  to  secure  a  particular 
contract,  and  defendant's  agent  for  this  pur- 
pose wrote  a  letter  to  the  proposed  purchas- 
er stating  that  plaintiff  was  a  secondhand 
dealer,  that  it  liut  in  a  class  of  Inferior  work, 
was  a  scab  establishment,  and  did  not  have 
a  meclianic  in  its  employ.  It  was  held  that 
such  a  writing  was  libelous  per  se,  and  that 
the  corporation  whose  agent  wrote  the  letter 
was  liable  in  damages  for  the  libel  it  contain- 
ed, because,  after  obtaining  knowledge  of 
the  publication  of  the  lit>el,  its  failure  to  re- 
pudiate it  before  suit  operated  as  a  ratifica- 
tion and  approval  of  the.  libel.  In  the 
opinion  it  is  said: 

"A  corporation  is  liable  in  damages  for  the 
publication  of  a  libel  as  it  is  for  other  torts.  To 
establish  its  liability  the  publication  must  be 
shown  to  have  been  made  by  its  authority,  or 
to  have  been  ratified  by  it,  or  to  have  been 
made  by  one  of  its  servants  or  agents  in  the 
scope  of  his  employment  and  in  the  course  of 
the  business  in  which  he  was  employed. 
•    •    • " 

In  Duquesne .  Dlstribtiting  Co.  v.  Oreen- 
baum,  135  Ky,  183,  121  S.  W.  1026, 24  L.  R.  A 
(N.  S.)  955,  21  Ann.  Cas.  481,  which  was  an 
action  for  slander,  It  was  held  that  a  part- 
nerstilp  or  corporation  is  not  liable  tot  slan- 
der by  its  servant,  unless  the  actionable 
words  were  spoken  by  its  express  consent,  di- 
rection, or  authority,  or  were  ratified  or  ap- 
proved by  it  In  a  case  for  libel  by  the  serv- 
ant of  a  corporation,  however,  the  question 
of  the  latter's  liability  will  not  turn  upon 
whether  it  expressly  consented  to,  directed, 
or  authorized  tlie  libel.  It  will  be  responsible 
for  the  libel  if  it  was  published  by  the  serv- 
ant in  execution  of  the  authority,  express 
or  implied,  given  by  the  corporation,  or  in 
the  performance  of  the  service  for  which  the 
servant  was  engaged,  or  the  act  was  oue 
within  the  apparent  scope  at  his  employ- 
ment 

Measured  by  the  above  test,  there  is  no 
cause  for  holding  that  appellee  is  responsible 
for  the  libel  complained  of  in  this  case; 
hence  the  action  of  the  circuit  court  in  iier- 
emptorily  instructing  the  Jury  to  find  for  ap- 
pellee was  not  error. 

Judgment  affirmed. 
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BRAUN-S  nyx  V.  WILLIAMS. 
(Court  of  Appealg  of  Kentucky.    Jan.  7,  1915.) 

1.  Pleading  (|  369*)  — Caubss  of  Action  — 
Election. 

Where  plaintiff  Bued  an  executrix  to  recov- 
er payment  of  a  judgment  recovered  against  her 
testator  and  averred  a  new  promise  by  testa- 
tor in  1901  and  at  divers  other  times  to  pay  the 
debt,  the  executrix  could  not  compel  plaintiff  to 
elect  whether  he  would  prosecute  his  action  on 
the  judgment  or  on  the  new  promise. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1199-1209;    Dec  Dig.  |  369.*] 

2.  Appeal  and  Erbob  (§  199*)— Review— Ob- 

JKCTIONB  AT  TBIAL— NECEBSITt. 

An  objection  that  defendant  was  premature- 
ly forced  to  trial  cannot  be  reviewed  in  the  ab- 
sence of  an  objection  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §f  1148-1160,  1152,  1155; 
Dec.  big.  §  199.*] 

Appeal  from  Circuit  Court,  Daviess 
County. 

Action  by  George  A.  WlUlams  against  J. 
W.  Braun's  executrix.  Judgment  for  plain- 
tiff, and  defendant  appeals.     AfBnned. 

R.  VL  Watklns,  of  Owensboro,  for  appel- 
lant W.  T.  EUia,  of  Owensboro,  for  appel- 
lee. 

CARROLL,  J.  [1]  In  1895  the  appellee, 
Williams,  recovered  a  Judgment  against  J. 
W.  Biaun,  upon  whlclx  execution  was  issued 
In  1896,  and  returned  "no  property  found." 
In  February,  1918,  Braun  died,  leaving  a 
will  in  which  he  nominated  his  wife,  the  ap- 
pellant, as  executrix.  After  this,  payment 
of  the  judgment  debt  of  WUllams,  which  had 
been  properly  verified,  was  demanded  and 
refused,  and  thereupon,  in  November,  1913, 
Williams  brought  this  suit  against  the  execu- 
trix, setting  up  th&t  ample  estate  had  come 
Into  her  hands  to  pay  the  debt  and  asking 
for  a  settlement  of  the  estate  and  that  be 
have  such  orders  as  might  be  necessary  to 
enforce  the  payment  of  his-daim.  It  was 
further  averred  that  J.  W.  Braun,  in  August, 
1901,  and  at  divers  other  times,  had  acknowl- 
edged the  Justice  of  the  Judgment  debt  and 
promised  to  pay  It  To  this  suit  the  execu- 
trix filed  a  general  demurrer  and  also  a  mo- 
tion to  require  the  plahitlfl  to  elect  whether 
he  would  prosecute  his  action  on  the  original 
cause,  to  wit,  the  Judgment,  or  on  the  new 
promise  alleged  to  have  been  made  in  1901, 
both  of  which  were  properly  overruled  by  the 
court  On  December  17,  1913,  the  executrix 
filed  her  answer,  in  which  she  stated  that 
she  bad  paid  all  of  the  claims  presented 
against  the  estate  of  her  husband  except  the 
Williams  claim,  and  sought  to  defeat  the  col- 
lection of  this  on  the  principal  ground  that  it 
was  barred  by  limitation.  The  answer  con- 
tained other  matter  that  we  do  not  think 
It  necessary  to  notice.  To  this  answer  a  re- 
ply was  filed,  and  the  record  shows  that 
without  objection  the  case  was.  set  down  for 


trial  for  December  30th,  and  <m  Oils  day, 
when  the  evidence  without  objection  was 
heard  by  the  court,  it  was  adjudged  that  the 
claim  asserted  by  Williams  was  a  Just  claiin 
and  that  he  had  promised  to  pay  tbe  same 
In  August,  1901,  and  at  other  times,  and  tb« 
executrix  was  ordered  to  pay  the  claim  with- 
in 30  days  thereafter,  and  upon  her  failure 
to  do  so  the  court  reserved  the  right  to  enter 
a  Judgment  against  her  as  executrix.  It  fur- 
ther appears  from  the  record  that  In  Jannarr, 
1914,  the  transcript  of  the  evidence  beard 
by  the  cotirt  was  tendered,  and  tbereafter 
by  further  order  of  court  was  signed  bj  the 
Judge  and  filed.  It  is  further  shown  that,  the 
executrix  having  failed  to  pay  the  d^it  aft- 
er being  again  ruled  to  do  so.  Judgment  was 
entered  against  her  as  executrix  for  the 
amount  of  the  debt,  to  be  levied  on  assets 
unadmlnlstered  in  her  hands. 

[2]  On  this  appeal  we  are  asked  to  reverse 
the  Judgment  for  error  of  the  court  in  pre- 
maturely forcing  the  executrix  Into  trial, 
and  in  permitting  incompetent  evidence  to  be 
beard.  The  record  does  not  show  that  any 
objection  was  made  to  the  trial  of  the  case, 
and  the  evidence  of  the  acknowledgment 
of  the  Justness  of  the  debt  and  the  promiae 
to  pay  it  was  as  complete  and  satisfactory 
as  evidoice  could  well  be. 

The  Judgment  la  afilrmed. 


BEWLET  et  aL  ▼.  MORElfEN  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  6,  1915.) 

Vendob  and  Pubchabeb  (i  88*)— Saixs — Rk- 
eoxssioN— Gbodnds  fob. 

That  the  seller  of  land  falsely  represented 
he  was  the  president  of  a  land  company  is  no 
ground  for  the  rescission  of  the  sale,  where  tbeie 
was  no  showing  that  the  miBrepresentation  dam- 
aged the  purchaser  or  that  the  land  was  not  as 
represented. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  |{  38,  40-43.  66;  Dee. 
Dig.  i  33.*] 

Appeal  from  Circuit  Court,  Meade  Connty. 

Action  by  SaUie  Bewley  and  others  against 
L.  B.  Moremen  and  another.  From  Judgment 
for  defendants,  plaintiffs  appeaL    Affirmed. 

Lewis  &  Ashcraft,  of  Brandenburg,  for  ap- 
pellants.   Claude  Mercer,  of  Hardlnabarg,  for 

appellees. 

MILLER,  C.  J.  In  1906,  the  appellee  L.  B. 
Moremen  sold  to  B.  F.  Bewley  10  town  lots 
in  Medford,  OkL,  for  $450  In  cash.  For  pur- 
poses of  convenience,  the  property  had  there- 
tofore been  conveyed  to  John  P.  Haawell,  Jr., 
by  Moremen  and  wife,  and  Haswell  made  the 
deed  to  Bewley,  although  the  sale  was  really 
made  by  Moremen  and  the  Rock  Island  Lot  & 
Land  Company,  of  which  Moremen  waa  pres- 
ident As  an  Inducement  to  the  purchase. 
Moremen,  as  president  and  individually,  ex- 
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ecnted  and  delivered  to  Bewley  the  follow- 
Ing  paper: 

"Tbis  is  to  certify  that  the  Bock  Island  liOt  ft 
liand  Company  will  guarantee  an  advancement 
«f  100%  in  value  over  the  purchase  price  with- 
in the  next  two  years  from  the  day  of  the 
openiner  of  ten  lots  this  day  sold  in  the  town  of 
Medford,  Oklahoma,  to  Mr.  B.  F.  Bewley,  and 
if  said  lots  do  not  so  advance,  then  the  compa- 
ny agrees  to  refund  the  sum  of  $450  with  legal 
interest  thereon,  from  date  of  payment. 

"L.  B.  Moremen,  President.    [Seal.]" 
"March  81.  1908. 

"I  personally  guarantee  the  above. 

"L.  B.  Moremen." 

B.  F.  Bewley  baring  died,  his  widow  and 
Infant  son,  who  sues  by  his  guardian,  brought 
this  action  upon  the  guaranty,  In  October, 
1912,  to  recover  the  $450,  with  interest  from 
September  10,  190S.  A  demurrer  having  been 
sustained  to  the  original  petition,  the  plain- 
tiffs filed  an  amended  petition  on  April  80, 
1013,  offering  to  reconvey  said  lots  to  More- 
men  as  soon  as  he  should  pay  the  plaintiffs 
the  sum  of  $460,  with  Interest  thereon  from 
March  81,  1906,  and  praying  that  the  court, 
through  its  master  commissioner,  convey  said 
10  lots  to  the  appellee  Moremen  for  and  on 
behalf  of  the  widow  and  infant  child  of  B. 
F.  Bewley,  and  for  Judgment  against  More- 
men  for  said  $460,  with  interest  from  March 
SI,  1906.  In  a  second  amended  petition,  filed 
October  11, 1913,  it  was  alleged  that  the  claim 
of  appellee  Lu  B.  Moremen  that  he  was  the 
president  of  the  Rock  Island  Lot  ft  Land 
Company  was  false  and  fraudulent,  and  was 
made  by  him  to  Bewley  for  the  purpose  of 
deceiving  and  overreaching  Bewley  in  the 
sale  of  said  lota,  and  that  It  did  so  deceive 
said  Bewley  and  cause  him  to  make  said  pur- 
chase. It  was  further  alleged  that  said  lots 
were  worth  not  exceeding  $150  at  the  time 
of  the  sale,  and  were  not  worth  more  than 
$190  when  the  petition  was  filed,  and  that  nei- 
ther Bewley  during  his  lifetime,  nor  the  plain- 
tiffs since  his  death,  had  ever  had  an  offer  of 
purchase  for  any  of  said  lots.  This  amended 
petition  asked  that  the  deed  from  HasweU  to 
Bewley  for  the  10  lots  be  canceled,  and  that 
the  plaintiffs  have  Judgment  against  Bewley 
for  the  $450,  with  Interest  from  March  81, 
1906. 

There  are  many  irrdevant  facts  stated  in 
the  petition,  as  well  as  in  the  answers  which 
were  filed  during  the  preparation  of  the  case; 
but,  in  view  of  the  final  determination  of  the 
case  upon  a  demurrer  to  the  amended  peti* 
tion,  these  irrelevant  matters  will  not  be  fur- 
ther mentioned. 

The  court  sustained  the  defendant's  mo- 
tion to  require  the  plaintiffs  to  elect  which 
cause  of  action  they  would  prosecute — ^the 
one  contained  in  the  original  petition  to  re- 
cover on  the  written  guaranty,  or  that  con- 
tained In  the  amended  petition  filed  October 
11,  1913,  which  sought  a  cancellation  of  the 
deed  to  Bewley  upon  the  ground  of  fraud  on 
the  part  of  Moremen  in  making  the  sale,  and 
to  recover  the  purchase  price.    The  plaintiffs 


elected  to  prosecute  the  action  for  a  rescis- 
sion, and  recover  the  money  as  set  forth  in 
the  amended  petition  of  October  11,  1913.  A 
general  demurrer  to  the  petition  as  amended 
having  been  sustained,  it  was  dismissed  up- 
on a  failure  to  amend,  wbereujwn  the  plain- 
tiffs appealed. 

Stripping  the  amended  petition  of  itr.  ir- 
relevant and  unnecessary  matter.  It  seeks  to 
cancel  the  deed  to  Bewley  and  to  recover  the 
purchase  money,  with  Interest.  The  only  al- 
legation of  fraud  contained  in  the  petition 
relates  to  the  dalm  by  Moremen  that  he  was 
president  of  the  Bock  Island  Lot  ft  Land 
Company,  and  that  said  claim  was  made  by 
him  for  the  purpose  of  deceiving  and  over- 
reaching Bewley  in  the  sale,  and  that  it  did 
deceive  him  and  Induce  him  to  make  the 
purchase  of  the  10  lots  for  $460,  which  were 
worth  not  exceeding  $190  at  the  time  the 
petition  was  filed.  It  Is  nowhM«  alleged  in 
the  amended  petition  that  the  value  of  the 
lets,  or  the  kind  or  quality  thereof,  was  mis- 
represented to  Bewley  at  any  time;  nor  Is 
It  contended  that  Bewley  did  not  get  a  good 
title  to  the  land  he  bought  The  original 
petition  states  that  Bewley  made  the  pur- 
chase and  paid  his  money  solely  upon  the 
written  personal  guaranty  of  Moremen  that 
the  lots  would  advance  100  per  cent  in  value 
within  two  years  from  the  date  of  open- 
ing. Bewley  accepted  the  deed  from  Haswell 
without  objection,  and  did  not  require  any 
deed  from  either  Moremen  or  the  Rock  Is- 
land Lot  &  Land  Company,  of  which  he 
claimed  to  be  president  It  being  conceded 
that  Bewley's  title  to  the  lots  is  good,  that  he 
got  the  lots  he  contracted  for,  and  there  be- 
ing no  representation  of  any  kind  as  to  the 
quality  or  value  of  the  land  at  the  time  of 
the  sale,  it  would  seem  that  plaintiffs  had 
no  cause  for  canceling  the  deed  on  the 
ground  of  fraudulent  misrepresentation,  ana 
that  the  Judgment  of  the  circuit  court  was 
correct 

In  Gilbert  v.  Ledford,  32  S.  W.  223,  17 
Ky.  Law  Rep.  608,  this  court  said: 

"The  basis  of  the  claim  of  appellees  is  that 
appellant  said  he  was  selling  them  all  bis  land 
he  owned  on  Richland  creek,  when,  as  they 
claim,  he  at  the  time  owned  40  acres  besides  the 
boundary  described  in  the  deed.  How  were  the 
appellees  injured  by  sach  representation,  if  un- 
true, when  the  appellant  conveyed  them  the  en- 
tire boundary  oi  land,  the  lines  to  which  he 
pointed  out  when  the  trade  was  made?" 

In  Neel  v.  Neel,  26  S.  W.  805,  16  Ky.  Law 
Rep.  195,  this  court  stated  the  distinction 
between  the  rules  applicable  to  cases  of  spe- 
cific performance  and  to  cases  seeking  a  re- 
scission of  an  executed  contract  as  follows: 

"The  ground  upon  which  courts  of  equity  pro- 
ceed in  rescinding  or  canceling  executed  con- 
tracts 'is  more  narrow,  and  to  be  more  carefully 
trodden,  than  that  upon  which  they  refuse  spe- 
cific performance,  or  even  decree  them  [execu- 
tory contraetal  to  cancellation.  Nothing  but 
fraud  or  palpable  mistake  is  ground  for  rescind- 
ing an  executed  contract'  Graham  v.  Pan- 
coast,  30  Pa.  89;  Nace  v.  Boyer,  30  Pa.  109." 
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The  authorities  upon  the  subject  of  the 
cancellation  of  an  executed  contract  are  re- 
viewed at  length  In  Iilvermore  v.  Mlddlesbor- 
ough  Town  LAuds  Co.,  106  Ky.  163,  50  S.  W. 
13,  20  Ky.  Law  Rep.  1704,  where  we  said: 

"To  establish  actionable  fraud,  or  fraud 
against  which  equity  will  relieve — and,  as  we 
have  seen,  the  same  rule  applies  in  Kentucky  to 
both  classes  of  cases — it  must  appear  that  the 
misrepresentation  was  of  a  matter  of  material 
fact  (as  distinguished  from  opinion),  at  the  time 
of  previously  existing  (and  not  a  mere  promise 
for  the  future),  must  be  relied  upon  by  the  per- 
son whose  action  is  intended  to  be  influenced,  and 
must  be  made  with  knowledge  of  its  falsity,  or 
under  circumstances  which  did  not  justify  a  be- 
lief in  its  truth.  This  is  the  doctrine  deducible 
from  the  Kentucky  decisions.  There  are  some 
modifications  of  this  doctrine,  but  they  are  chief- 
ly by  way  of  substitution  of  an  equivalent  for 
some  one  of  the  essentials  necessary  to  consti- 
tute fraudulent  misrepresentation ;  as  in  the  cas- 
es where  it  is  held  that  a  fraudulent  concealment 
of  a  material  matter  of  fact  is  the  equivalent 
of  an  actual  misrepresentation,  and  the  cases  in 
which  a  statement,  made  as  of  personal  knowl- 
edge, but  without  knowledge,  was  held  to  be 
equivalent  to  a  statement  whose  falsity  was 
known." 

There  being  no  claim  that  any  statement 
was  made  as  to  the  value  of  the  lots  at  the 
time  they  were  sold,  or  fraud  charged,  the 
petition  failed  to  state  a  case  for  a  cancel- 
lation, and  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 


CHEEK  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1915.) 

1.  Cbiminai,  Law  (|  1032*)— AppeaI/— Indict- 
ment— SuFFiciENCT — Review. 

Sufficiency  of  an  indictment  cannot  be  re- 
viewed when  raised  for  the  first  time  in  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  2627,  2628,  2642;  Dec  Dig. 
!  1032.»] 

2.  CannNAL  Law  (|  1064») —Appeal  — Re- 
view—InsItkuctions— Objections  IN  Tbial 

COUBT. 

Though  it  is  not  necessary  to  except  to  in- 
structions in  order  to  question  their  sufficiency 
on  appeal,  it  is  necessary  for  that  purpose  that 
alleged  errors  in  the  instructions  shall  be  made 
grounds  for  accused's  motion  for  a  new  trial. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent   Dig.  iS  2676-2684;    Dec.   Dig.   i 
1064.*] 
8.  Bdbqlakt  (I  41*)- Idbntitt  op  Accused 

— Evidence. 

In  a  prosecution  for  burglary,  evidence 
held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  S§  94-103,  109;  Dec.  Dig.  i  41.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Street  Cheek  was  convicted  of  burglary, 

and  he  appeals.  Affirmed. 

Heudrick  &  Nichols,  of  Paducah,  for  appel- 
lant Jas.  Garnett,  Atty.  Gem,  and  Robert 
Caldwell,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


CLAY,  C.  Street  Che^k  waa  convicted  of 
burglary,  and  appeals. 

The  only  grounds  assigned  for  a  new  trial 
In  the  court  below  are:  (1)  The  verdict  Is 
against  the  evidence;  and  (2)  the  verdict  Is 
against  the  law. 

It  Is  insisted  here  that  the  indictment  Is 
insufficient,  and  that  the  instructions  are  er- 
roneous. 

[1]  The  indictment  charges  a  public  of- 
fense. It  is  merely  Insisted  that  the  offense 
is  Imperfectly  pleaded.  The  indictment  was 
not  demurred  to,  nor  was  there  any  motion 
to  arrest  the  Judgment  That  being  true,  the 
sufficiency  of  the  indictment  cannot  be  con- 
sidered when  raised  for  the  first  time  in  this 
court.  Baldrldge  v.  Commonwealth,  88  S.  W. 
1076,  28  Ky.  Law  Rep.  83. 

[2]  Error  In  the  Instructions  was  not  as- 
signed as  ground  for  a  new  trial.  WhUe  it  is 
true  that  It  la  not  uecessaiy  to  except  to  in- 
structions In  a  criminal  case  in  order  to  ques- 
tion their  sufficiency,  for  the  reason  that  it 
Is  the  duty  of  the  trial  court  to  give  correct- 
ly all  the  law  of  the  case,  yet  It  Is  equally 
well  settled  that  errors  in  the  instructions 
VTlli  not  be  considered  on  appeal  unless  re- 
lied on  as  a  ground  for  new  trial  Buckles  v. 
Commonwealth,  113  Ky.  709,  68  S.  W.  1084, 
24  Ky.  Law  Rep.  671;  Thompson  v.  Common- 
wealth, 122  Ky.  601,  01  S.  W.  701.  28  Ky.  Law 
Rep.  1137. 

[S]  The  only  question  remaining  is  wheth- 
er or  not  the  verdict  is  flagrantly  against  the 
evidence.  The  facts  developed  by  the  evi- 
dence for  the  commonwealth  are  as  follows: 
Early  one  morning  in  September,  1914,  Miss 
Rosa  Lee  Petter,  who,  togcUier  with  her  fa- 
ther, occupied  a  residence  in  Paducah,  was 
awakened  by  a  noise  In  the  room.  She  saw  the 
figure  of  a  man,  and  called  to  her  father  that 
there  was  a  man  in  the  house.  Her  father 
responded  to  the  call.  He  heard  the  man  run- 
ning down  the  steps,  and  heard  him  come  In 
contact  with  a  large  pedestal,  which  sounded 
like  the  whole  bouse  was  coming  down.  They 
were  unable  to  recognize  the  Intruder.  The 
sash  and  screen  of  one  of  the  windows  were 
raised.  They  found  tracks  near  the  window 
leading  out  through  the  yard  to  an  alley. 
About  5  o'clock  on  the  same  morning  appel- 
lant was  arrested  at  his  home  on  some  minor 
charge.  Appellant  was  in  the  back  room  and 
lying  on  a  cot  with  no  cover  over  him.  When 
Oxe  burglary  was  reported  to  the  chief  of  po- 
lice, be  removed  the  shoes  of  appellant  and 
took  them  to  the  scene  of  the  alleged  crime 
The  shoes  fitted  the  track  near  the  window, 
and  also  the  other  tracks,  with  the  exertion 
that  the  tracks  were  about  oue-eighth  of  an 
inch  longer.  The  shoes  wore  run  down  at  the 
heel,  and  the  tracks  indicated  this  condition. 
The  tracks  also  showed  the  nail  holes  in  the 
rubber  heels.  The  holes  In  the  tracks  cor- 
resix>nded  with  the  holes  in  the  heels.  Near 
the  side  of  the  bouse  they  bad  been  unloading 
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some  coal.  The  tracks  appeared  very  plain 
In  the  coal  dust.  These  tracks  corresponded 
to  the  shoes  In  every  respect,  with  the  excep- 
tion that  they  were  one-eighth  of  an  inch 
longer.  Defendant  testified  that  be  never 
left  his  room,  but  remained  there  all  night 
He  also  proved  by  others  that  he  was  there 
during  the  entire  night,  though  the  evidence 
shows  that  he  might  have  gone  out  without 
the  others  knowing  it.  While  it  is  true  that 
appellant  was  not  identified,  and  no  prop- 
erty belonging  In ,  the  house  was  found  on 
him,  we  cannot  say  that  the  verdict  is  fla- 
grantly against  the  evidence.  The  heels  of 
the  appellant's  shoes  were  run  down.  This 
condition  appeared  from  the  tracks.  The 
Impression  in  the  tracks  corresponded  to  the 
nails  and  the  holes  in  the  shoes.  The  Jury 
beard  this  evidence  and  observed  appellant's 
demeanor  while  on  the  stand,  and  they  were 
therefore  in  a  better  position  than  we  are  to 
pass  on  the  question  of  Ills  guilt 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  appellant,  the 
judgment  Is  affirmed. 


COMBS  et  aL  v.  FRICK  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1915.) 

1.  Tim  (f  9*)— Extension— FiLiwo  Anbwkb 
— Unth. 

Where  defendants  were  given  "until"  the 
twenty-second  day  of  the  term  in  which  to  plead, 
an  answer  filed  at  any  time  during  the  twenty- 
second  day  of  the  term  was  in  time. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  IS  11-52;   Dec.  Dig.  i  9.»] 

2.  Sit-Off  and  C0UNTEKC1.AIU  (I  36*) — Ac- 
tion ON  Contract— RBoouPMBNT—tJHUQtn- 

DATED  DAILAOES. 

Where  plaintiff  was  a  foreign  corporation 
and  had  no  property  in  Kentucky,  defendants 
were  entitled  to  set  off  in  recoupment  a  claim 
for  nnliquidated  damages  arising  oat  of  the  same 
transaction. 

\Ei.  Note.— For  other  cases,  see  Set-Off  and 
Coonterdafan,  Cent  Dig.  ||  6^-64 ;  Dec.  Dig.  { 
36.*] 

3.  Pleading  (SI  194,  352*)  —  Answeb  —  Set- 
Off— Suffioiency— Motion  TO  Strike. 

Where  defendants  had  failed  to  make  de- 
fense within  the  time  prescribed  by  the  Code  and 
were  pot  on  terms  as  to  the  filing  of  their  an- 
swer, its  alleged  insufficiency  when  filed  could  be 
determined  on  motion  to  strike  for  insufficiency 
instead  of  testing  its  sufficiency  by  demurrer, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  M  444-446,  449-^52,  1078-lOUi. 
1125;   Dec.  Dig.  |S  194,  352.*] 

4.  Saixs  (S  418*)— Sfboiai,  Dauaoe— Ooinnr- 
nidation  of,  Cibouustances. 

Loss  from  delay  in  the  receipt  of  machinery 
sold  by  plaintiff  to  defendants,  during  which  de- 
fendants' men  and  teams  were  idle,  was  special 
damage,  which  could  not  be  recovered  in  an  ac- 
tion for  breach  of  defendants'  contract  in  the 
absence  of  a  showing  that  the  circumstances  had 
been  communicated  to  plaintiff  so  that  it  would 
liave  known  in  advance  that  the  delay  wonld 
probably  cause  such  loss. 


X>iig. 


[EM.  Note. — For  other  cases,  see  Sales,  Cent 
ig.  H  1174-1201;  Dec.  Dig.  |  418.*] 


Appeal  from  Circuit  Court,  Perry  County. 

Action  by  the  Frick  Company  against  R. 
B.  Combs  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Napier  &  Turner,  of  Hazard,  Thos.  B.  Mc- 
Gregor, of  Frankfort  and  J.  B.  Eversole,  of 
Hazard,  for  appellants.  Miller  &  Wheeler, 
of  Hazard,  for  appellee. 

HANNAH,  J.  On  November  18,  1912,  R. 
B.  Combs  and  J.  C.  Combs  executed  a  writ- 
ten order  to  the  Frick  Company,  directing  it 
to  ship  frc«n  Waynesboro,  Pa.,  on  or  about 
December  1,  1912,  to  them  at  Typo,  Perry 
county,  Ky.,  a  sawmill  and  other  machinery 
and  fixtures.  By  the  terms  of  the  order, 
they  agreed  to  pay  for  the  machinery  $246 
in  cash  on  delivery  thereof,  and  five  notes 
in  the  sum  of  $220  each.  The  notes  were 
to  be  secured  by  a  mortgage  on  the  machin- 
ery, and  on  such  other  property  as  might 
be  agreed  upon.  The  machinery  so  ordered 
was  delivered  to  the  purchasers  on  or  about 
December  30,  1912;  and  on  that  day  they 
gave  the  Frick  Company  their  five  notes  in 
the  sum  of  $220  each,  secured  by  a  mortgage 
executed,  acknowledged  and  delivered  by 
them  on  that  date,  covering  the  machinery 
so  purchased  and  certain  real  estate.  They 
also  paid  the  $246  in  cash.  On  June  3,  1913, 
a  default  in  the  payment  of  tbe  note  first 
maturing  having  by  tbe  terms  thereof  pre- 
cipitated the  maturity  of  tbe  whole  of  the  in- 
debtedness, tbe  Frick  Company  instituted 
this  acti(m  in  equity  tn  tbe  Perry  circuit 
court  to  recover  upon  tbe  notes  and  to  en- 
force tbe  mortgage  lien.  On  tbe  thirteenth 
day  of  appearance  term,  August  1913,  of 
tbe  court  defendants  filed  a  Bi)ecial  demur- 
rer to  the  petition,  which  tbe  court  over- 
ruled; and  "defendants  were  given  until 
the  twenty-second  day  of  the  term  in  which 
to  plead."  On  the  twenty-second  day  of  tbe 
term,  tbe  "defendants  filed  their  answer  and 
set-off,  to  which  plaintiff  objected  and  moved 
the  court  to  strike  same  from  the  record." 
This  motion  tbe  court  sustained,  and  struck 
the  answer  and  set-off  from  the  record,  over 
the  objection  of  the  defendants.  Tbe  court 
then  rendered  Judgment  in  favor  of  plain- 
tiff for  tbe  notes  sued  on,  and  ordered  a  sale 
of  the  mortgaged  property  in  satisfaction  of 
tbe  Judgment     Defendants  appeaL 

[1]  1.  The  objection  of  plaintiff  to  the  fil- 
ing of  tbe  answer  and  set-off  by  tbe  defend- 
ants was  twofold.  Plaintiff  Insisted,  first 
that  the  pleading  was  not  tendered  in  time. 
As  to  this  contention,  it  was  held  in  Newport 
News  R.  Co.  V.  Thomas,  96  Ky.  513,  29  S.  W. 
437,  16  Ky.  Law  Rep.  706,  that  when  time 
is  given  until  a  day  certain  to  file  a  bill  of 
exceptions,  if  it  is  filed  on  or  before  that  day, 
it  is  in  time.  Tbe  defendants  were  given 
until  the  twenty-second  day  of  tbe  term  to 
plead,  and,  having  tendered  it  on  that  day, 
tbey  were  in  time. 
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[2,  3]  2.  The  second  objection  of  plainUtf 
to  the  filing  of  the  answer  and  set-off  by  de- 
fendants wa^  that  It  failed  to  state  facts  suf- 
ficient to  constitute  a  defense,  or  a  cause  of 
action  against  plaintiff  by  way  of  counter- 
claim or  set-off.  It  is  suggested  that,  the 
demand  attempted  to  be  pleaded  In  this  an- 
swer and  set-off  being  one  for  unliquidated 
damages,  It  could  not  properly  be  Interposed 
by  the  defendants  In  this  action.  But  It  was 
alleged  by  the  defendants  that  the  plaintiff 
was  a  foreign  corporation,  and  that  it  had  no 
property  in  this  state,  and  in  such  case  a  de- 
mand for  unliquidated  damages  was  a  prop- 
er ground  of  recoupment  Forbes  v.  Cooper, 
88  Ky.  285,  11  S.  W.  24,  10  Ky.  Law  Rep. 
865;  Abernathy  v.  Myer-Brldges  Co.,  100 
S.  W.  862,  30  Ky.  Law  Rep.  1236;  Bates  v. 
Reltz,  157  Ky.  514,  163  S.  W.  451.  So  the 
question  Is  whether  the  pleading  was  suffi- 
cient to  state  a  cause  of  action  against  the 
plaintiff ;  and  upon  this  sufficiency  rests  the 
right  of  the  defendants  to  file  it  at  the  time 
it  was  tendered.  It  is  true  that  as  a  gener- 
al rule  the  sufficiency  of  a  pleading  as  stat- 
ing a  cause  of  action  or  defense  is  to  be  test- 
ed upon  demurrer;  but  in  this  case,  the  de- 
fendants, having  failed  to  make  defense  with- 
in the  time  prescribed  by  the  Code,  were  put 
upon  terms  as  to  the  filing  of  their  answer, 
and  when  it  was  tendered,  and  its  Insuffi- 
ciency was  urged  as  an  objection  to  the  filing 
thereof,  the  court  in  Its  discretion  had  the 
power  to  refuse  to  permit  it  to  be  filed,  or, 
after  it  was  filed,  had  the  power  to  strike  it 
for  insufficiency.  31  Cyc.  619.  Briefly  stated, 
the  purported  cause  of  action  against  the 
plaintiff,  which  was  set  up  in  the  answer 
and  set-off,  or  really  counterclaim,  in  ques- 
tion, was  that  the  plaintiff  had  agreed  to 
deliver  the  machinery  mentioned  to  the  de- 
fendants at  Typo,  Ky.,  on  December  1,  1912 ; 
that  it  failed  to  comply  with  this  agreement ; 
that  the  machinery  did  not  reach  the  defend- 
ants until  about  30  days  after  Its  delivery 
was  promised;  that,  because  of  this  delay, 
the  defendants  were  caused  to  lose  30  days' 
time,  with  men  and  teams  idle  at  great  ex- 
pense to  them ;  and  that  they  were  thereby 
damaged  in  the  sum  of  $1,000.  But  the  writ- 
ten order  which  was  sent  by  the  defendant 
to  the  plaintiff  was  accepted  by  it,  and  under 
which  the  machinery  was  delivered  by  plain- 
tiff to  defendants,  does  not  stipulate  that 
the  delivery  was  to  be  made  to  defendants 
at  Typo  on  December  1,  1912.  It  provides 
that  the  machinery  ordered  was  to  be  ship- 
ped from  Waynesboro,  Pa.,  on  or  about  De- 
cember 1,  1912.  The  defendants  did  not  deny 
.their  execution  of  this  written  contract,  and 
It  was  the  only  contract  between  the  parties. 
Defendants  did  not  in  any  manner  seek  to 
avoid  or  modify  it  Nor  was  it  charged  that 
plaintiff  failed  to  make  shipment  from 
Waynesboto,  Pa.,  on  or  about  December  1, 
1912,  as  it  agreed  to  do.    In  fact,  the  pleading . 


shows  no  breach  of  any  of  the  covenants  of 
the  contract  entered  into  between  the  defend- 
ants and  plaintiff. 

[4]  Moreover,  the  damages  sought  were 
purely  special  In  their  nature,  and  the  plead- 
ing charges  no  such  communication  of  the  cir- 
cumstances as  Is  necessary  to  imi>ose  liability 
upon  the  plaintiff  for  damages  not  the  result 
of  an  ordinary  breach  of  the  contract,  as- 
suming it  to  have  been  made  as  alleged  by 
the  defendanta  Pulaski  Stave  Co.  v.  Mil- 
lers Creek  Lumber  Co.,  .138  Ky.  3T2,  128 
S.  W.  96.  The  pleading  in  question  failed  to 
state  any  matter  available  to  the  defendants 
either  by  way  of  defense  or  ground  of  re- 
coupment against  plaintiff,  and  the  trial  court 
properly  struck  It  frc«n  the  record. 

Judgment  affirmed. 


BATH  COUNTY  v.  DENTON  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1915.) 

Counties  (|  217*)— County  Pbopebtt— Pos- 
session—kecovkbt  BT  EXnccnixNT. 

Under  Ky.  St  S  1840,  giving  fiscal  courts 
jurisdiction  to  control  the  fiscal  affairs  and 
property  of  the  county,  and  section  3948,  mak- 
ing the  jailer  of  certain  counties  the  sapertn* 
tendent  of  the  public  square,  courthouse,-  and 
other  public  buildings  at  the  seat  of  justice, 
and  providing  that  he  shall  have  die  power  to 
carry  on  the  appropriate  civil  procedure  in  the 
name  of  the  county  to  recover  possession,  or  for 
intrusion  on  any  of  such  county  property,  a 
jailer  without  the  consent  of  the  fiscal  court 
could  not  maintain  ejectment  to  recover  the 
possession  of  a  part  of  the  public  square  at  the 
county  seat  which  the  fiscal  court  bad  leased 
to  private  parties,  whether  or  not  the  fiscal  court 
had  power  to  make  such  lease,  as  the  power  of 
the  fiscal  court  is  superior  to  the  authority  of 
the  jailer,  and,  when  it  undertakes  to  control 
in  such  manner  as  its  judgment  may  dictate  the 
property  of  the  county,  the  jailer  may  not  nulli- 
fy its  action  by  independent  proceedings  initiat- 
ed on  his  own  volition. 

[Ed.  Note.— For  other  cases,  see  Gonntlea, 
Cent  Dig.  §1  347-351;   Dec.  Dig.  S  217.*] 

Appeal  from  Circuit  Court,  Bath  Coantj. 

Ejectment  in  the  name  of  Bath  County  by 
Robert  B.  Duff,  Jailer  of  such  county,  against 
A.  N.  Denton  and  others.  From  a  judgment 
overruling  demurrers  to  the  answers,  plain- 
tiff appeals.    Affirmed. 

W.  S.  Gudgell,  of  Owlngsvllle,  for  appel- 
lant W.  B.  White,  of  Mt  Sterling,  and  G. 
C.  Ewlng,  of  Owlngsvllle,  for  appellees. 

CARROLU  J.  Robert  B.  Duff,  the  JaDer 
of  Bath  county,  brought  this  suit  In  eject- 
ment against  the  appellees  Denton  and  Con- 
ner to  recover  from  them  the  possession  of 
two  lots  which  were  a  part  of  the  public 
square  in  Owlngsvllle,  the  county  seat  of 
Bath  county,  on  which  square  Is  situated  the 
courthouse  and  other  public  buildings  of  the 
county.  In  an  amended  petition  It  was  aver- 
red that  the  two  lots  in  the  possession  of  ap- 
pellees were  contlgnous  to  the  county  Jail,  and 
thdr  present  use  by  the  appellees  was  a 
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menace  to  the  safety  of  the  occupants  of  the 
Jail,  and  they  were  necessary  to  the  Jailer 
for  'the  convenience  and  enjoyment  of  the 
property  in  which  he  lived.  The  separate 
answers  filed  by  the  appellees,  after  admit- 
ting that  the  lots  were  owned  by  Bath  county, 
set  up  that  one  of  the  lots  for  many  years 
prior  to  1002  had  been  occupied  by  the  ap- 
pellees and  their  lessors  by  a  blacksmith  shop 
and  the  other  by  a  livery  stable;  that  in 
1902  the  fiscal  court  of  Bath  county,  by  or- 
ders of  court  duly  made  and  entered,  leased 
these  lots  to  Coon  and  others  for  a  period 
of  16  years,  in  consideration  of  an  annual 
rental  charge,  with  the  privilege  In  the  les- 
sees of  subleasing  the  property,  which  privi- 
lege the  lessees  exercised  by  subletting  It  to 
the  appellees. 

If  the  Jailer  did  not  have  authority  to 
question  In  this  action  the  power  of  the  fiscal 
court  to  make  the  leases  mentioned,  then  the 
decision  of  the  lower  court  In  overruling  de- 
murrers filed  to  the  answers,  which  In  effect 
amounted  to  a  holding  tliat  the  action  could 
not  be  maintained,  was  correct,  and  the  Judg- 
ment should  be  afllrmed,  as  It  is  not  disputed 
that  the  appellees  are  holding  the  property 
under  authority  of  the  leases. 

Section  1840  of  the  Kentucky  Statutes  pro- 
vides, among  other  things,  that  the  fiscal 
court  shall  have  Jurisdiction  "to  regulate  and 
control  the  fiscal  affairs  and  property  of  the 
county";  and  It  is  the  contention  of  counsel 
for  appellees  that  the  fiscal  court  had,  by 
virtue  of  this  statute.  Jurisdiction  and  pow- 
er to  lease  these  lots  in  the  manner  stated, 
and,  this  being  so,  any  action  to  oust  the 
tenants  from  possession  must  be  brought  in 
the  name  of  or  by  the  authority  of  the  fiscal 
court,  and  the  Jailer,  not  having  this  author- 
ity, had  no  right  to  Institute  or  maintain  the 
action.  On  the  Other  hand,  the  argument  in 
behalf  of  the  Jallet  is  that  under  section  3948 
of  the  Kentucky  Statutes  the  Jailer  Is  made 
the  superintendent  of  the  public  square  at 
the  seat  of  Justice  and  clothed  with  "power 
and  it  shall  be  bis  duty  to  institute  and 
carry  on  the  appropriate  civil  procedure  in 
the  name  of  the  coimty  to  recover  possession 
of  and  for  Injury  to,  or  intrusion  or  trespass 
which  may  be  committed  .on  any  of  the  coun- 
ty property  named  in  this  chapter,"  and  so 
he  was  vested  with  authority  to  maintain 
this  action  without  asking  either  the  advice 
or  consent  of  the  fiscal  court. 

The  fiscal  court  is  the  governing  authority 
In  county  affairs,  and  has  by  the  statute 
(general  control  of  all  matters  that  concern 
the  county,  tmless  the  right  of  control  has 
been  lodged  by  statute  in  some  other  officer 
or  body,  and  there  is  really  no  conflict  be- 
tween the  authority  granted  to  the  fiscal 
court  and  the  authority  granted  to  the  Jailer 
vnder  the  statutes  mentioned.  It  is  true  the 
Jailer  has  a  right,  under  section  3948,  to  in- 
stitute such  proceedings  as  may  be  necessary 


to  recover  possession  of  property  of  the  coun- 
ty and  damages  for  any  intrusion  or  trespass 
which  may  be  committed  on  or  against  it. 
But  this  does  not  mean  that  he  has  power 
to  override  the  authority  of  the  fiscal  court, 
or  that,  when  the  fiscal  court  undertakes  to 
control  in  such  manner  as  its  Judgment  and 
discretion  may  dictate  the  property  of  the 
county,  the  Jailer  may  nullify  its  action  by 
independent  proceedings  initiated  on  his  voli- 
tion. The  power  of  the  fiscal  court  in  the  ex- 
ercise of  authority  within  Its  Jurisdiction  is 
superior  to  the  authority  of  the  Jailer,  and 
the  Jailer  cannot  nullify  its  authority  in  the 
manner  attempted  in  this  action. 

In  Owen  County  v.  Greene,  129  Ky.  750, 
112  S.  W.  854,  it  was  contended  that  the 
Jailer  of  the  county,  and  not  the  fiscal  court, 
was  the  proper  party  to  institute  an  action 
to  recover  property  of  the  county;  but  we 
said  tn  construing  sections  1840  and  3948  of 
the  Koitucky  Statutes  that,  while  section 
3948  "gives  the  Jailer  the  power  and  makes 
it  bis  duty  to  institute  actions  to  recover  pos- 
session of  public  county  buildings,  it  was  not 
intended  to  deprive  the  fiscal  court  of  the 
power  to  regulate  •  •  •  such  actions 
with  reference  thereto  as  it  might  deem  nec- 
essary." It  is  entirely  probable  that  many 
conntles  in  the  state  own  lots  and  other  real 
estate  not  occupied  by  public  buildlugs,  or 
needed  for  public  purposes,  that  are  used  by 
private  persons  under  contract  with  the 
fiscal  court,  and  it  was  certainly  not  con- 
templated that  the  Jailer  of  the  county  might 
dispossess  persons  to  whom  the  fiscal  court 
had  leased  such  property. 

Counsel  for  appellant  offer  the  argument 
that  fiscal  courts  have  no  power  to  lease 
public  property  to  the  detriment  of  the  pub- 
lic good  or  that  has  l>een  set  apart  for  or 
that  Is  needed  for  public  purposes.  But  the 
question  of  the  Jurisdiction  or  power  of  the 
fiscal  court  to  lease  or  dispose  of  property 
set  apart  for  public  use  is  not  before  us  in 
this  record,  and  so  we  will  not  consider  it. 
The  only  matter  here  presented  Is  the  right 
of  a  Jailer  to  eject  persons  from  property 
they  are  holding  under  a  lease  from  the 
fiscal  court. 

This  we  think  the  Jailer  cannot  do,  and  the 
Judgment  Is  afllrmed. 


CARTER'S    ADM'R   et    aL   v.    REYNOLDS 
et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1915.) 

Wills  (|  820*)— Qkwebai,  Lkqacies— Chabgb 
OR  Real  Propebtt. 

Testatrix,  residing  with  ber  granddaughter, 
owning  only  certain  household  goods  and  a 
house  and  lot,  which  her  adminiBtrator  sold  for 
$695,  bequeathed  to  such  granddaughter  all  her 
household  goods  and  $300  in  cash,  and  directed 
her  executor  to  sell  the  real  estate  and  divide 
the  proceeds  among  others  named.  Held,  that 
the  general  leiracy  to  the  granddaughter  did  not 
abate  because  of  insnfiiciency  of  assets,  but  such 
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legacy  was  a  charge  on  the  realty  and  payable 
out  of  its  proceeds  before  division. 

[Ed.  Note, — For  other  cases,  see  Wills.  Cent. 
Dig.  S§  2114-2119,  2121;    Dec.  Dig.  §  820.*] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  L.  Carter's  Administrator  and 
others  against  OUle  Reynolds  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
I>eal.    Affirmed. 

J.  E.  Warren,  of  Mayfield,  for  appellants. 
Johnston  &  Wyman,  of  Mayfield,  for  appel- 
lees. 

HANNAH,  J.  Mrs.  Levltia  Carter,  a  resi- 
dent of  Mayfield,  died  on  March  8,  1910.  She 
had  made  a  will  on  October  20,  1905,  which 
after  her  death  was  duly  probated.  So  much 
of  the  will  as  is  here  InvolTed,  reads  as  fol- 
lows: 

"First :  I  desire  that  all  my  just  debts  be  paid, 
after  which  I  give  and  bequeath  to  my  nand- 
daughter,  OUie  Reynolds,  wife  of  Wash  Reyn- 
olds, all  of  my  household  goods  and  three  hun- 
dred dollars  in  cash ;  but  if  she  should  die  be- 
fore I  do,  then  I  desire  that  her  children  take 
said  property.  Second :  It  is  my  further  will 
that  my  son,  J.  C.  Carter,  be  appointed  my  ex- 
ecutor with  power  to  make  deed  of  general  war- 
ranty to  any  real  estate  that  I  may  own  at  the 
time  of  my  death ;  and  that  he  use  his  own  dis- 
cretion as  to  whether  said  sale  be  made  public 
or  private ',  that  he  have  one  seventh  of  the  pro- 
ceeds of  my  real  estate;  and  that  he  pay  to 
my  son,  A.  J.  Carter,  one  seventh;  to  my 
daughter,  Elizabeth  Austin,  one  seventh ;  to  the 
children  of  my  deceased  daughter,  Mary  Jane 
Wyatt,  one  seventh;  to  the  children  of  my  de- 
ceased daughter,  Maude  Eugene  Wyatt,  one  sev- 
enth ;  to  the  children  of  my  deceased  daughter, 
Ada  Byron  Wyatt,  one  seventh;  and  to  my 
daughter,  Sarah  Green,  one  seventh." 

At  the  time  she  made  this  will,  Mrs.  Car- 
ter was  an  old  woman,  and  had  no  property 
except  a  house  and  lot  In  Mayfield  and  her 
household  goods;  and  this  was  all  she  pos- 
sessed at  the  time  of  her  death.  The  house, 
after  Mrs.  Carter's  death,  was  rented  by 
the  executor  and,  after  his  resignation,  by 
the  administrator  with  the  will  annexed,  and 
the  rentals  so  received  were  applied  to  the 
paymenl  of  funeral  expenses  and  other  In- 
debtedness of  Mrs.  Carter's  estate,  until 
March  16, 1914,  when  the  real  estate  was  sold 
for  1695.  The  administrator  with  the  will 
annexed  instituted  this  suit  in  the  Graves 
circuit  court  to  obtain  a  construction  of  the 
will,  and  the  chancellor  adjudged  that  the 
devise  of  |300  to  OUie  Reynolds  was  a  charge 
upon  the  real  estate  mentioned,  from  which 
Judgment,  the  plaintiffs  appeal. 

At  the  time  she  made  the  will  in  question, 
Mrs.  Carter  was  making  her  home  with  her 
granddaughter,  the  appellee,  Ollle  Reynolds. 
Her  only  income  was  that  received  from  the 
renting  of  the  house  owned  by  her.  She 
had  previously  lived  with  her  said  grand- 
daughter about  three  years,  and  paid  nothing 
during  that  time  for  her  maintenance; 
when  she  went  back  to  appellee's  the  last 
time,  she  made  the  will  here  Involved,  and 
thereafter  paid  to  appellee  the  tacome  re- 


ceived by  her  from  the  house  mentioned,  in 
consideration  of  her  support.  She  was  quite 
old,  and  Uved  with  appellee  about  five  yters. 
The  house  owned  by  her  rented  for  f  10  per 
month,  and  this,  less  the  taxes  and  other 
charges,  was  the  extent  of  her  Income.  The 
record  shows  that  Mrs.  Carter  was  fully  cog- 
nizant of  the  nature  and  extent  of  her  re- 
sources at  the  time  she  made  this  wiU.  It 
will  thus  be  seen  that  unless  we  Impute  to 
Mrs.  Carter  an  Intent  to  bequeath  to  her 
granddaughter  "in  appearance  only,  and  not 
in  reality,"  no  other  construction  may  be 
placed  upon  her  will  except  that  she  intend- 
ed the  $300  to  be  a  charge  upon  her  real 
estate.  It  Is  true  that  the  general  rule  is 
that  an  insufficiency  of  assets  will  operate 
to  abate  a  general  legacy;  bat  this  role 
would  be  Inapplicable  if  it  was  the  inten- 
tion of  Mrs.  Carter  that  the  $300  legacy  to 
her  granddaughter  should  be  paid  out  of  tbe 
proceeds  of  the  real  estate;  and  we  are  un- 
able to  understand  that  Mrs.  Garter  could 
have  expected  it  to  be  paid  in  any  otber 
manner  or  from  any  other  source  She  had 
no  such  sum  in  her  possession  when  sbe 
made  the  will,  nor  had  she  any  reasonable 
expectation,  so  far  as  the  record  shows,  of 
having  such  sum  when  she  should  die,  for 
the  little  income  available  to  her  was  in- 
sufficient for  a  reasonable  maintenance: 
hence  there  remained  no  possibility  of  any 
accumulation  thereof.  So  it  must  either  be 
said  that  Mra  Carter  Intended  that  this 
$300  legacy  should  be  paid  out  of  the  pro- 
ceeds of  her  real  estate,  or  else  she  did  not 
intend  that  her  granddaughter  should  have 
it,  and  this  latter  we  are  unwilling  to  believe. 
If  Mrs.  Carter  intended  her  granddaughter, 
with  whom  she  made  her  home  in  her  de- 
clining years,  and  whom  she  mentions  first 
in  her  will  before  her  own  children,  to  have 
this  $300  at  all,  she  certainly  Intended  it  to 
be  paid  out  of  the  proceeds  of  her  real  es- 
tate, and  that  such  was  her  Intention  we  do 
not  doubt  This  court  has  many  times  writ- 
ten that,  in  the  exposition  of  wills,  the  rule 
is  that  the  intention  of  the  testator  shall 
prevail.  The  chancellor  has  so  construed 
the  will  in  question,  and  hia  finding  we 
approve. 
Judgment  affirmed. 


CAMPBELL  V.  MOBILE  ft  O.  B.  OO. 
(two  cases). 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  18160 

1.  TBIAL    (i    140*)  —  QUKSTIOWB    FOR    JXHIT  — 

Cbbdibiutt  or  WnNsssBS. 

In  an  action  tried  by  a  jury,  the  trial  judre 
may  not  reject  the  evidence  of  a  witness  merely 
because  he  does  not  appear  to  be  telling  tbe 
truth,  as  the  credibility  of  a  witness  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dfe.  nr    —  -     ~        — 


I  334,  335;  Dec.  Dig.  1 140.*] 
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2.  Ratuioads  (I  446*)— Cbossino  Aooidknt— 
Question  fob  Jdbt. 

In  an  action  against  a  railroad  company 
for  injury  to  horses  at  a  crossing,  evidence  held 
sufficient  to  go  to  the  jnry  as  to  whether  the 
horses  a  witness  stated  he  saw  killed  were  those 
of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1627-1641;   Dec.  Dig,  {  446.»] 

Appeal  from  Circait  Court,  Hickman 
Count:^. 

Actions  by  Mra.  Jennie  Campbell  and  by  R. 
Xx  Campbell  against  the  Mobile  &  Ohio  Rail- 
road Company.  Judgment  for  defendant  on  a 
directed  verdict,  and  plaintiffs  appeal.  Re- 
versed. 

Joe  W.  Bennett  and  Bennett,  RobbiAs  ft 
Thomas,  all  of  Clinton,  for  appellants.  B.  T. 
Bullock,  of  ClintoD,  and  Kane  &  Bollock,  of 
Bardwell,  for  appellee. 

CliAY,  C.  These  two  actions  were  heard 
together  b^ow,  and  will  be  considered  in  one 
opinion.  Appellant  R.  Ii.  Campbell  was  the 
owner  of  a  horse,  and  appellant  Jennie  Camp- 
bell was  the  owner  of  a  mare,  which  were 
killed  about  3:20  a.  m.  on  September  16,  1911, 
by  a  fast  passenger  train,  owned  and  oper- 
ated by  appellee.  Mobile  &  Ohio  Railroad  Com- 
pany. Appellants  instituted  two  actions  to 
recover  damages.  At  the  conclusion  of  the 
evidence  in  each  case  the  trial  court  direct- 
ed a  verdict  in  favor  of  the  raUroad  compa- 
ny. On  appeal  to  this  court  the  judgment  in 
each  case  was  reversed  because  of  the  fail- 
ure of  the  railroad  company  to  negative  the 
negligence  imputed  to  it  by  section  809,  Ken- 
tucky Statutes,  by  proving  that  the  statutory 
signals,  required  by  section  786,  Kentucky 
Statutes,  for  the  road  crossing  at  which  the 
stock  were  killed,  were  properly  given.  These 
cases  were  subsequently  dismissed  without 
prejudice.  Afterwards  the  present  actions 
were  filed,  in  whicl^  each  of  the  appellants 
sought  to  recover  damages  in  the  sum  of 
$230.  The  two  cases  were  tried  together  In 
February,  1913,  and  at  the  conclusion  of  the 
evidence  the  trial  court  directed  verdicts  in 
favor  of  the  railroad  company.  From  the 
Judgments  entered  on  the  verdicts,  these  ap- 
peals are  prosecuted. 

On  the  last  trial,  the  evidence  for  the  rail- 
road company  was  to  the  effect  that  the  stock 
were  killed  about  3:24  a.  m.  on  Saturday,  Sep- 
tember 16,  1911,  by  a  passenger  train  run- 
ning at  the  rate  of  about  55  miles  an  hour. 
When  the  train  was  a  few  feet  from  the 
crossing  the  fireman  told  the  engineer  to  look 
out  for  stock.  At  that  time  some  horses  were 
running  from  the  east  Before  the  engineer 
could  do  anything,  the  train  collided  with 
the  horses.  The  engineer  testified  that  he 
whistled  for  the  road  crossing  when  about  a 


quarter  of  a  mile  away.  There  was  further 
evidence  to  the  effect  that  there  was  a  curve 
in  the  track  near  that  point,  and  the  furthest 
point  away,  from  which  the  crossing  could  be 
seen,  was  about  406  feet  distant. 

Appellants  introduced  a  witness  by  the 
name  of  Stanfield,  who  stated  that  during  the 
month  of  September,  1911,  he  tsp&at  one  night 
at  his  sister's.  The  next  morning,  between 
2  and  3  o'clock,  he  started  to  Moscow.  When 
he  approached  the  Campbell  crossing,  he  saw 
two  horses  on  the  crossing  about  36  yards 
distant  The  train  struck  the  horses  and 
killed  them.  The  engineer  did  not  whistle 
for  the  crossing.  There  was  further  evidence 
to  the  effect  that  an  object  on  the  crossing 
could  be  seen  about  900  feet  away. 

[1]  Exactly  on  what  ground  the  trial  court 
gave  the  peremptory  instruction  does  not  ap- 
pear. It  is  argued  that  Stanfield's  testimony 
does  not  show  that  the  two  horses  which  he 
saw  killed  were  the  horses  belonging  to  ap- 
pellants. It  is  also  claimed  that  while  this 
witness  was  testifying,  great  beads  of  per-, 
spiration  stood  on  his  forehead,  and  that  his 
manner  and  demeanor  <m  the  stand  were 
such  as  to  lead  the  trial  Judge  to  believe  that 
if  he  ever  saw  any  horses  killed,  they  were 
not  the  horses  owned  by  appellants.  No  rule 
of  law  is  better  settled  than  that,  in  a  com- 
mon-law action,  tried  by  a  Jury,  the  cred- 
ibility of  a  witness  is  for  the  Jury.  That  be- 
ing true,  neither  the  trial  Judge  nor  this 
court  has  a  right  to  reject  the  evidence  of  a 
witness  merely  because  his  demeanor  on  the 
stand  is  such  as  to  Induce  the  belief  that  he 
is  not  telling  the  truth.  The  jnry  being  the 
sole  Judges  of  the  credibility  of  a  witness,  it 
is  for  them  to  observe  his  demeanor  and  de- 
termine what  credence  shall  be  placed  in  his 
statements' 

[2]  Nor  do  we  think  that  the  testimony  of 
the  witness  in  question  should  be  rejected 
because  he  did  not  accurately  fix  the  day  on 
which  he  claims  he  saw  two  horses  killed. 
He  says  that  the  occurrence  took  place-  on 
Saturday  morning  between  2  and  3  o'clock  at 
the  Campbell  crossing  during  the  month  of 
September,  1911.  Though  he  did  not  Identify 
any  particular  date,  yet  if  he  saw  any  horses 
killed  at  all,  It  ia  by  no  means  probable  that 
other  and  different  horses  were  killed  on  a 
Saturday  morning  in  September  at  about  the 
same  hour  and  at  the  same  crossing.  At  any 
rate,  we  think  the  question  whether  or  not 
the  horses  which  he  saw  killed  were  the  hors- 
es of  appellants  was  for  the  Jury.  We,  there- 
fore, conclude  that  the  trial  court  erred  to 
the  prejudice  of  appellants  in  peremptorily 
instructing  the  Jnry  to  find  for  the  defend- 
ant 

Judgments  reversed  and  causes  remanded 
for  proceedings  consistent  with  this  opinion. 
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PHILADELPHIA  LIFE  INS.  CO.  T.  PARNS- 
LBY'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Jan.  6,  1915.) 

1.  Insurance  (|  639*)— Actions  on  Pouciks 
—Petition  —  Caubb  or  Death  —  "Exckp- 
tion"— "Pboviso." 

While  a  distinction  is  sometimeB  made  be- 
tween "provisos"  in  insurance  policies,  which  are 
stipulations  added  to  the  principal  contract  to 
avoid  the  promise  of  the  insurer  by  way  of  de- 
feasance or  excuse,  and  "exceptions,"  which  are 
clauses  taking  something  out  of  the  general  op- 
eration of  the  contract,  so  that  the  promise  is 
to  perform  only  what  remains  after  the  part  ex- 
cepted is  taken  away,  and  while  the  general 
rule  is  that,  if  a  contract  contains  a  general 
clause  and  a  subsequent  separata  and  distinct 
clause  taking  out  of  the  general  clause  something 
that  would  otherwise  be  included  therein,  a  par- 
ty relying  upon  the  general  clause  may  plead 
it  without  noticing  the  separate  and  distinct 
clause  operating  as  an  exception,  but,  if  the  ex- 
ception IS  incorporated  in  the  general  clause,  the 
party  relying  on  it  must  plead  it  together  with 
the  exception,  death  by  suicide  need  not  be  neg- 
atived, in  an  action  on  a  policy,  whether  the 
nonliability  on  account  thereof  appears  in  a 
proviso  or  an  exception,  or  whether  it  occurs 
in  the  principal  clause  or  in  a  separate  and  dis- 
tinct Clause,  since  the  presumption  of  suicide  is 
so  abhorrent  to  the  law  that  it  cannot  be  in- 
dulged in. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1554,  1593,  1598;  Dec.  Dig.  { 
«39.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exception;    Proviso.] 

2.  Insurancb  (i  635*)— Actions  on  Policibs 
—Petition— Oause  oe  Death. 

In  an  action  on  a  policy  insuring  against 
bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means  and  death  resulting 
from  such  injuries,  and  which  contained  provi- 
sions showing  that  death  by  accidental  drowning 
was  covered  thereby,  a  petition  alleging  that  in- 
sured met  an  accidental  death  effected  through 
external,  violent,  and  accidental  means,  and  that, 
while  crossing  a  gang  plank  between  two  ves- 
sels lying  in  a  river,  he  slipped  from  the  plank, 
fell  into  the  river,  and  was  drowned,  sufficient- 
ly alleged  that  the  death  resulted  directly,  and 
independently  of  all  other  causes,  from  bodily 
injurieil  effected  through  external,  violent,  and 
.  accidental   means. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1599-1002 ;  Dec.  Dig.  $  636.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  Frank  R.  Famsley's  Adminis- 
trator against  the  Philadelphia  Life  Insur- 
ance Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Roscoe  Reed  and  Sanders  E.  Clay,  both  of 
Padncab,  for  appellant  Bradshaw  &  Brad- 
sbaw,  of  Paducah,  for  appellee. 

CLAT,  C.  On  December  4,  1912,  the  Phil- 
adelphia Life  Insurance  Company  Issued  to 
Frank  R.  Famsley  a  policy  Insuring  him 
"against  accidental  death  and  dismember- 
ment (suicide,  same  or  insane.  Is  not  cover- 
ed), disability  due  to  either  accident,  Illness, 
or  funeral  benefit  for  death  from  natural 
causes   as   hereinafter   respectfully   defined. 


limited  and  spedfled."    The  material  provi- 
sions of  the  policy  are  as  follows: 

"Total  Accident  DisabHity. 

"(A)  At  the  rate  of  seventy  dollars  per  month, 
for  a  period  of  not  exceeding  twenty-four  con- 
secutive months,  against  total  loss  of  time  re- 
sulting directly  and  independently  of  all  other 
causes  from  bodily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means,  and  which 
wholly  and  continuously  from  date  of  accident 
disable  and  prevent  the  assured  from  i>erfonning 
every  duty  pertaining  to  any  business  or  occupa- 
tion, and  require  the  regular  attendant  ox  m. 
physician  or  surgeon." 

"Specific  Total  Txmaea. 

"(0)  Or,  If  any  one  of  the  following  speeifie 
total  losses  shall  result  solely  from  the  inja- 
ries  described  in  paragraph  A  within  ninety  days 
from  date  of  accident,  the  company  will  pay,  in 
lieu  of  any  other  indemnity,  for  loss  of  life,  sev- 
en hundred  dollars  (the  principal  sum  of  this 
policy)." 

On  December  23,  1912,  the  Insured  was 
drowned.  The  Mechanics'  Trust  &  Savings 
Bank,  as  his  administrator,  brought  this  ac- 
tion against  the  insurance  company  to  recov- 
er on  the  policy.  To  the  petition  and  the  pe- 
tition as  amended,  defendant  Interposed  a 
demurrer,  which  was  overruled.  Having  de- 
clined to  plead  further.  Judgment  was  ren- 
dered in  favor  of  plaintiff,  and  defendant  ap- 
peals. , 

The  sufficiency  of  the  petition  as  amended 
Is  the  only  question  presented.  In  addition 
to  certain  formal  averments,  which  need  not 
be  noticed,  the  petition  contains  the  following 
allegations: 

"Plaintiff  says  that  on  the  4th  day  of  Decem- 
ber, 1912,  the  defendant,  the  Philadelphia  Life 
Insurance  Company,  a  corporation  of  Philadel- 
phia, Fa.,  engaged  m  the  life  and  accident  in- 
surance business,  issued  and  delivered  to  the 
plaintiff's  decedent  its  policy  of  insurance,  un- 
der the  terms  of  which,  in  consideration  of  one 
and  ">/ioo  (91-75)  dollars,  to  be  paid  monthly 
by  the  decedent,  and  which  monthly  payment 
for  December,  l9l2,  was  paid  to  the  defendant 
by  the  decedent,  the  defendant  tmdertook  and  ob- 
ligated itself  to  pay  to  the  defendant's  adminis- 
trator the  sum  of  seven  hundred  ($700.00)  dol- 
lars in  the  event  of  the  loss  of  the  decedent's 
life,  resulting  directly  and  independently  of  all 
other  causes  from  bodily  injury,  effected  through 
external,  violent,  and  accidental  means.  Plain- 
tiff says  that  on  the  23d  day  of  December,  1912, 
and  during  the  life  of  said  policy,  the  decedent 
did  meet  an  accidental  death,  effected  through 
external,  violent,  and  accidental  means." 

The  amended  petition  Is  as  follows; 

"Comes  the  plaintifl.  Mechanics'  Trust  &  Sav- 
ings Bank,  administrator  of  the  estate  of  Frank 
R.  Famsley,  deceased,  and  for  amendment  to  its 
petition  filed  herein  says  that  on  the  23d  day  of 
December,  1912,  the  decedent.  Prank  R.  Fams- 
ley, while  crossing  a  gang  plank  lying  between 
a  barge  and  steamboat,  both  vessels  lying  in  the 
Mississippi  river  near  Cairo,  IlL,  accidentally 
slipped  from  the  plank  across  which  he  was 
walking  and  fell  Into  the  Mississippi  river  be- 
tween the  boat  and  barge  and  was  drowned." 

It  Is  insisted  that  the  petition  as  amended 
la  fatally  defective  for  two  reasons:  (1)  It 
falls  to  negative  the  suicide  of  the  Insured, 
which  Is  an  exception  contained  In  the  prom- 
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issory  daoBe;  (2)  It  falls  to  allege  that  the 
death  of  the  Insared  resulted  directly  and  in- 
dependently of  all  other  causes  from  bodily 
injuries  effected  through  external,  violent, 
and  accidental  means. 

[1]  1.  It  is  true  that  there  is  a  class  of  cas- 
es which  make  a  distinction  between  provisos 
and  exceptions  in  Insurance  poUdes,  in  so 
far  as  the  question  of  pleading  is  concerned. 
Provisos  are  stipulations  added  to  the  prin- 
cipal contract  to  avoid  the  promise  of  the  In- 
surer by  way  of  defeasance  or  excuse;  and 
in  an  action  thereon  it  is  incumbait  on  the 
insurer  to  plead  them  in  defense  and  support 
them  by  evidence.  Exceptions  are  clauses 
taking  something  out  of  the  general  opera- 
tion of  the  contract,  so  that  the  promise  is  to 
perform  only  what  remains  after  the  part 
excepted  is  taken  away;  and,  in  actions  on 
policies  of  Insurance  containing  such  clauses, 
they  must  not  only  be  negatived  by  the  plain- 
tiff, but  he  must  show  by  evidence  that  his 
case  does  not  fall  within  the  exception.  So- 
hier  V.  Norwich  Fire  Ins.  Co.,  11  Allen  (Mass.) 
336.  The  rule  of  pleading  applicable  to  such 
a  case  Is  stated  as  follows: 

If  the  contract  aned  on  "contain  in  it,  first,  a 
general  clause,  and  afterwards  a  separate  and 
distinct  clause,  which  has  the  effect  of  taking 
out  of  the  general  clause  something  that  would 
otherwise  be  included  in  it,  a  party,  relying  upon 
the  general  clause,  in  pleading,  may  set  out  that 
clause  only,  without  noticing  the  separate  and 
distinct  clause  which  operates  as  an  exception; 
bat,  if  the  exception  itself  be  incorporated  in 
the  general  clause,  then  the  party  relying  on  it 
must,  in  pleading,  state  it  together  with  the  ex- 
ception." Commonwealth  v.  Hart,  11  Cush. 
(Mass.)  130. 

Thus,  where  the  policy  of  Insurance  pro- 
vides that,  if  the  Insured  Is  killed  while  en- 
gaged In  an  occupation  classed  by  the  insur- 
ance company  as  more  hazardous  than  that 
stated  in  his  application,  his  beneficiary  is 
to  receive  a  smaller  sum  than  otherwise,  the 
plaintiff  must  allege  and  prove  that  the 
insured  was  not  killed  In  more  hazardous  oc- 
cupation. American  Accident  Ins.  Go.  v. 
Carson,  99  Ky.  441,  36  S.  W.  169,  18  Ky. 
Law  Rep.  308,  34  L.  R.  A.  301,  69  Am.  St. 
Rep.  473.  The  same  doctrine  was  followed 
In  the  case  of  Tolmle  v.  Fidelity  &  G.  Co.,  95 
App.  Dlv.  352,  88  N.  T.  Supp.  717,  affirmed 
In  183  N.  T.  581,  76  N.  E.  1110,  where  the 
Insurance  company  agreed  to  indemnify  cer- 
tain contractors  against  liability  for  any 
damages  on  account  of  injuries  to  third  per- 
sons caused  by  the  Insured  or  other  workmen, 
but  not  when  the  injuries  were  caused  by  the 
subcontractor  or  bis  workmen.  It  was  held 
that  it  was  the  duty  of  the  insured,  in  an  ac- 
tion on  the  policy,  to  allege  and  prove  that 
the  Injury  for  which  he  sought  the  company 
to  respond  in  damages  was  not  caused  by  the 
subcontractor  or  his  workmen.  However, 
It  Is  the  generally  accepted  rule  that  death 
by  suicide  need  not  be  negatived  by  the 
pleader.  And  this  Is  true,  we  take  it,  wheth- 
er the  nonliability  on  account  thereof  ap- 
pears in  a  proviso  or  an  exception,  or  wheth- 


er It  occurs  In  the  principal  clause  or  In  a 
separate  and  distinct  clause.  The  reason  for 
the  rule  ,is  plain.  Self-destruction  is  con- 
trary to  the  general  conduct  of  mankind. 
Men  love  and  ding  to  life  with  such  inten- 
sity that  the  presumption  of  suicide  is  ut- 
terly abhorrent  to  the  law  and  cannot  be  In- 
dulged in.  Travelers'  Ins.  Co.  v.  McConkey, 
127  U.  S.  661,  8  Sup.  Ct  1360,  32  h.  Ed.  308; 
Fidelity  &  Co.  v.  Love,  49  O.  a  A.  602,  111 
Fed.  773;  National  Union  v.  Thomas,  10 
App.  D.  O.  277;  Travelers'  Ins.  Co.  v.  Nlt- 
terbouse,  11  Ind.  App.  166,  38  N.  E.  1110; 
Equitable  Life  Ins.  Co.  v.  Hebert,  37  Ind. 
App.  373,  76  N.  B.  1028, 117  Am.  St  Rep.  324; 
Mutual  h.  Ins.  Co.  v.  Wlswell,  66  Kan.  765, 
44  Pac.  006,  35  L.  R.  A.  268 ;  Leman  v.  Man- 
hattan L.  Ins.  Co.,  46  La.  Ann.  llSd,  15 
South.  388,  24  L.  R.  A.  689,  49  Am.  St.  Rep. 
348;  Supreme  Council  R.  A.  v.  Brashears,  89 
Md.  624,  43  AtL  886,  73  Am.  St  Rep.  244; 
Cox  y.  Royal  Tribe,  42  Or.  365,  71  Pftc.  73, 
60  L.  R.  A.  620,  95  Am.  St  Rep.  752;  Con- 
tinental Ins.  Co.  V.  Delpeuch,  82  Pa.  225; 
Fisher  v.  Fidelity  Mut  Life  Ass'n,  188  Pa. 
1,  41  AtL  467;  Brown  v.  Sun  Life  Ins.  Co. 
(Tenn.  Ch.  App.)  61  L.  R.  A.  262,  67  8.  W. 
415 ;  Mutual  L.  Ins.  Co.  v.  Simpson  (Tex.  Civ. 
App.)  28  S.  W.  837;  Walcott  v.  Metropoli- 
tan L.  Ins.  Co.,  64  Vt  221,  24  AU.  992,  33 
Am.  St.  Rep.  923.  We  therefore  conclude 
that  the  petition  Is  not  defective  because  of 
its  failure  to  allege  that  the  insured  did 
not  commit  suicide. 

[2]  2.  The  next  question  presented  is 
whether  or  not  the  petition,  as  amended,  is 
defective  because  of  Its  failure  to  allege  that 
decedent's  loss  of  life  resulted  directly,  and 
independently  of  other  causes,  from  bodily 
injuries,  etc.  Miscellaneous  provision  (R) 
of  the  policy  shows  conclusively  that  death 
by  accidental  drowning  is  covered  by  the 
policy.  The  original  petition  alleges  that  the 
decedent  "did  meet  an  accidental  death,  ef- 
fected through  external,  violent,  and  acci- 
dental means."  The  amended  petition  al- 
leges that  the  decedent  "while  crossing  a 
gang  plank  lying  between  a  barge  and  steam- 
boat, both  vessels  lying  \a  the  Mississippi 
river  near  Cairo,  III.,  accidentally  slipped 
from  the  plank  across  which  he  was  walk- 
ing and  fell  Into  the  Mississippi  river  be- 
tween the  boat  and  barge  and  was  drowned." 
The  latter  allegation  shows  that  death  was 
due  to  drowning,  and  that  the  drowning  re- 
sulted from  decedent's  accidentally  slipping 
from  the  plank,  across  which  he  was  walk- 
ing, and  falling  Into  the  river.  By  detailing 
the  precise  circumstances  of  decedent's 
death,  and  the  precise  cause  thereof,  we  con- 
clude that  the  allegations  of  the  petition 
and  amended  petition  are  sufficient  to  nega- 
tive the  idea  that  other  causes  than  those 
specified  contributed  to  decedent's  death,  and 
are  therefore  sufficient  to  dispense  with  the 
necessity  of  a  further  allegation  to  the  effect 
that  the  decedent's  loss  of  life  resulted  direct- 
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ly  and  independently  of  all  other  causes  from 
bodily  injuries,  etc.  Manifestly,  if  the  case 
had  gone  to  trial,  and  plaintiff  had  proven 
the  precise  facts  alleged  In  the  petition  and 
amended  petition,  these  facts  would  have 
been  sufficient  to  make  out  a  prima  facie 
case  against  defendant  It  follows  that  the 
trial  court  did  not  err  in  overruling  defend- 
ant's demurrer. 
Judgment  affirmed. 


ADAMS  et  aL  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1915.) 

1.  Lewdness    (J   6*)— Pbosecdtiok— Ikmot- 

XENT.  ■   . 

An  indictment  charging  that  defendants, 
who  were  not  man  and  wife,  unlawfully  co- 
habited in  a  specified  house  and  carried  on  adul- 
terous relations,  acting  in  a  lewd  and  vulgar 
manner,  to  the  common  public  nuisance  and 
scandal,  etc.,  is  sufBcient,  though  not  charging 
the  acts  were  openly,  notoriously,  and  scandaU 
ously  committed ;  the  facta  alleged  showing  the 
acts  to  have  been  so  committed. 

[Bd.  Note. — For  other  cases,  see  Lewdness, 
Cent.  Dig.  §§  7-12;   Dec.  Dig.  |  6.*] 

2.  Lewdness  (J  10»)  —  PsosECDTioif  —  Evi- 
dence. 

Evidence  held  to  show  the  creation  and 
maintenance  of  a  common  nuisance  by  carrying 
on  adulterous  relations. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Cent.  Dig.  i  15 ;   Dec.  Dig.  i  10.*] 

8.  Lewdness    (|    1»)— Offenses— "Noibanoe 

Pes  Se"— "Lewdness." 
The  living  together  of  a  man  and  woman 
unmarried,  when  generally  known  throughout 
the  neighborhood,  not  only  constitutes  open  and 
gross  "lewdness,"  which  is  a  misdemeanor,  but 
is  a  "nuisance  per  se,"  because  outraging  public 
decency. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Cent  Dig.  fi  1-4;    Dea  Dig.  |  l.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lewdness:  Nuisance 
Per  Se.] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Jennie  Adams  and  another  were  convict- 
ed of  maintaining  a  nuisance,  and  they  ap- 
peaL     Affirmed. 

C.  O.  Williams,  of  Mt  Vernon,  for  appel- 
lants. James  Garnett  Atty.  Gen.,  for  the 
Commonwealth. 

SETTLE,  J.  The  appellants,  Jennie  Ad- 
ams and  John  Baker,  were  lointly  indicted 
In  the  court  below  for  creating  and  main- 
taining a  common  public  nuisance.  They 
were  Jointly  tried,  and  by  the  verdict  of  the 
Jury  both  were  found  guilty,  and  their  pun- 
ishment fixed  at  a  fine  of  |100  each.  They 
were  refused  a  new  trial,  and  have  appeal- 
ed from  the  Judgmoit  entered  upon  the  ver- 
dict 

[1]  Olieir  first  complaint  is  that  the  in- 
dictment is  fatally  defective  because  it  fails 
to  charge  that  the  acts  constituting  the  al- 
leged   nuisance   were    "openly,   notoriously. 


and  scandalously"  committed.  It  Is  tme  that 
the  words  quoted  do  not  appear  In  the  In- 
dictment but  the  acts  constituting  the  nui- 
sance are  specifically  set  out  In  the  Indict- 
ment; It  being  In  substance  alleged  therein 
that  appellants,  though  not  husband  and 
wife,  did  for  several  months,  and  within  a 
year  before  the  finding  of  the  Indictment, 
unlawfully  cohabit  and  live  together  in  adul- 
terous relations  in  a  certain  house  In  the 
town  of  Mt  Vernon  by  sleeping  in  and  oc- 
cupying the  same  room  and  bed  in  the  house 
and  "acting  in  a  lewd  and  vulgar  manner, 
to  the  common  public  nuisance  and  scandal, 
and  to  the  detriment  of  good  morals  and 
religion  and  to  those  persons  then  and  there 
residing  in  the  neighborhood  and  passing  and 
repassing,  and  having  a  right  to  pass  and 
reside"  therein.  Obviously  the  language  of 
the  indictment  charges  a  public  offense  'in 
ordinary  and  concise  language,  and  In  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  Is  intended,  and 
with  such  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  oa  convfc- 
tlon  according  to  the  right  of  the  case."  If 
the  acts  alleged  as  constituting  the  offense 
were  committed  by  appellants  as  charged 
and  with  the  knowledge  of  the  persons  "re- 
siding tn  the  neighborhood  and  passing,  re- 
passing, and  having  a  right  to  pass  and  re- 
side" therein,  as  further  alleged,  they  must 
have  been  "openly"  and  "notorlousl^'  com- 
mitted; and  that  such  was  their  character 
is  as  fully  stated  as  If  the  words  "openly 
and  notoriously"  had  been  used.  We  eon- 
cur  in  the  conclusion  of  the  trial  court  as 
to  the  sufficiency  of  the  indictment;  there- 
fore the  demurrer  thereto  was  properly  over- 
ruled. 

[2, 3]  The  evidence  Introduced  for  the 
commonwealth  manifests  the  following  facts: 
That  the  appellant  Jennie  Adams  Is  a  wid- 
ow, who  owns  and  occupies  a  residence  in 
Mt.  Vernon,  and  that,  at  such  times  as  the 
school  of  the  town  was  in  session,  some  of 
her  nieces  lived  with  her;  that  the  appel- 
lant John  Baker  is  a  married  man,  who  does 
not  live  with  his  wife  or  children ;  and  that 
for  seven  or  eight  months  before  the  finding 
of  the  indictment,  he  was  seen  at  and  in 
the  home  of  Jennie  Adams  almost  contin- 
uously, both  day  and  night,  his  presence 
there  being  noticed  by  persons  In  the  neigh- 
borhood late  at  night  and  at  times  early  in 
the  morning.  He  was  frequently  seen  by  one 
of  the  residents  of  the  neighborhood  to  come 
out  of  Mrs.  Adams'  bouse  early  in  the  morn- 
ing without  his  coat,  bareheaded,  and  with 
his  hair  uncombed,  as  though  he  had  Just 
gotten  up ;  and  on  one  of  these  occasions  he 
went  directly  to  the  water-closet,  where  he 
was  shortly  followed  by  Mrs.  Adams,  who 
went  into  the  closet  while  he  was  there  and 
remained  with  him  for  some  time.  On  an- 
other occasion  they  were  seen  in  her  bedroom 
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together  at  U  o'clock  at  night,  the  upper 
part  of  Baker's  body  appearing  at  the  time 
to  be  naked,  and  wliile  thus  together  the 
light  Id  the  room  was  put  out  According 
to  all  the  evidence  of  the  commonwealth, 
they  lived  together  as  man  and  wife  and  were 
seen  on  the  premises  and  in  the  streets  to- 
gether. On  yet  another  occasion  a  woman 
of  the  ndghborbood  saw  the  appellants  em- 
brace each  other  while  driving  in  a  buggy 
on  a  highway.  There  were  nnmerous  other 
houses  near  that  of  appellant  Adams,  oc- 
cupied by  men,  women,  and  children,  all  of 
whom  constantly  saw  the  appellants,  ob- 
served that  they  lived  together  as  tf  they 
were  husband  and  wife,  and  were  greatly 
annoyed  and  outraged  by  their  conduct  and 
the  relations  maintained  by  them.  In  addi- 
tion. It  was  proved  by  the  commonwealth 
that  \he  reputation  of  each  of  the  appellants 
for  chastity  and  morality  was  bad. 

On  the  other  hand,  the  appellants  each 
denied  that  there  were  illicit  or  improper 
relations  between  them;  denied  that  they  had 
embraced  on  the  highway  or  been  In  the  wa- 
ter-closet together,  or  together  at  night  In 
her  bedroom,  or  at  a  time  when  the  light 
was  put  out  The  appellant  Baker  further 
denied  that  he  was  ever  in  a  room  at  Mrs. 
Adams'  house  with  his  shirt  ofC,  but  admit- 
ted that  he  sometimes  had  bis  top  shirt  oil 
at  her  house.  In  attempted  explanation  of 
their  intimacy  and  the  conduct  complained 
of  by  the  residents  of  the  neighborhood,  ap- 
pellants testified  that  Baker  was  employed  to 
work  for  Mrs.  Adams,  which  compelled  him 
to  spend  much  of  his  time  at  her  house  and 
about  the  premises,  and  that  he  did  not 
sleep  or  spend  the  nights  at  her  house.  Oth- 
er witnesses  testified  that  Baker  was  often  at 
work  for  Mrs.  Adams;  that  he  did  some  in- 
side painting  in  the  house,  made  for  her  a 
wagon  bed,  and  also  gathered  for  her  a  crop 
of  com. 

While  the  evidence  falls  to  show  any  spe- 
dflc  adulterous  act  between  appellants  or  act 
of  gross  immorality  or  indecency,  it  does, 
as  a  whole,  show  the  exlstoice  of  the  condi- 
tions that  manifestly  attend  the  existence 
of  the  adulterous  relations  charged  in  the  in- 
dictment In  other  words,  persons  so  lack- 
ing in  virtue  as  appellants  are  shown  by  the 
evidence  to  be  would  not  sustain  toward 
each  other  the  relations  maintained  by  them 
for  other  than  Ulicit  or  immoral  purposes. 
As  well  argued  by  the  Attorney  General, 
the  fact  that  a  man  and  woman  who  are  not 
married  live  together  in  a  commnnity  and 
occupy  the  same  house  together,  under  the 
conditions  shown  by  the  evidence  in  this  case, 
was  enough  to  convince  the  jury  of  their 
guilt  of  the  ofTense  charged,  without  proof 
of  outward  indecency.  The  relations  main- 
tained by  appellants  could  but  ofTend  the 
moral  sense  of  the  decent  people  to  whom 
they  were  known.     For  these  reasons,  the 


acts  and  conduct  of  which  they  were  shown 
to  be  guilty  constituted  such  a  public  or  com- 
mon nuisance  as  they  are  charged  by  the  In- 
dictment with  maintaining. 

In  Roberson's  Criminal  Law,  vol.  2,  p.  830, 
it  Is  said: 

"Open  and  ftross  lewdness,  or  whatever  open- 
ly outrages  decency  and  is  injarious  to  public 
morals,  is  a  misdemeanor  and  indictable  at  com- 
mon law.  Thus  the  living  together  of  a  man 
and  woman  unmarried,  which  is  generally  known 
throughout  the  neighborhood,  is  sufficient  to  con- 
stitute open  and  notorious  lewdness,  without 
proving  it  to  have  been  in  a  street  or  under  th» 
immediate  observation  of  strangers." 

In  Bishop  on  Criminal  Law,  vol.  1,  {  1087, 
in  discussing  bawdyhouses  as  a  nuisance,  the 
author  says: 

"Outward  indecency  is  not  a  necessary  ele- 
ment. The  allurement  is  as  effective,  or  even 
more  so,  though  no  indecency  or  disorder  is  dis- 
cernible from  without" 

In  Ehrllck  v.  Commonwealth,  125  Ky.  746, 
102  S.  W.  290,  81  Ky.  Law  Rep.  401,  10  L 
R.  A.  (N.  S.)  995,  128  Am.  St  Rep.  269,  we 
said: 

"A  nuisance  per  se  is  any  act  or  omission  or 
use  of  property  or  thing  which  is  of  itself  hurt- 
ful to  the  health,  tranquillity,  or  morals,  or  out- 
rages the  decency,  of  the  communi^.  It  is  not 
permissible  or  excusable  under  any  circumstanc- 
es." 

There  is  no  ground  for  appellants'  conten- 
tion that  the  court  should  have  peremptorily 
directed  a  verdict  for  them,  or  that  the  ver- 
dict Is  contrary  to  the  evidence.  The  case 
was  properly  submitted  to  the  Jury  under 
Instructions  which  correctly  advised  them  of 
the  law,  and,  as  there  was  evidence  to  sup- 
port the  verdict,  it  will  not  be  disturbed. 

Judgment  affirmed. 


CINCINNATI,  N.  O.  A  T.  P.  ET.  CO.  r. 

DUNGAN. 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1916.) 

1.  Affzai.  ano  Ebbob  ({  625*)  —  Rxcobd  — 
Scope  or  Review. 

Where  the  instructions  have  been  stricken 
from  the  record,  the  only  questions  left  for  re- 
view are  whether  the  pleadings  support  the 
judgment  and  whether  the  verdict  is  warranted 
by  the  proof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  2376-2378;  Dec.  Dig.  | 
626.*] 

2.  Railboads  (!  95*)— Crossing  TuBNPncK— 
Restosation  of  Road. 

Where  a  railroad  constructs  its  line  through 
a  cut  crossing  a  turnpike,  it  is  required  by  St. 
1909,  i  768,  Bubsec.  6,  to  restore  the  turnpike 
and  maintain  its  integrity  as  a  highway. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  274-283 ;  Dec.  Dig.  {  96.*] 

8.  Railboads  (g  95*)  —  Bbidoes  —  Mainte- 
nance ovEB  Road— OiTABD  Rails. 

Where  a  railroad  company  was  required 
to  construct  guard  rails  to  a  bridge  or  its  ap- 
proaches by  which  a  turnpike  was  carried  over 
the  railroad's  right  of  way,  the  railroad  com- 
pany's failure  to  properly  maintain  such  rails, 
by  reason  of  which  a  traveler  was  injured,  con- 
stituted actionable  negligence,  notwithstanding 
the  shying,  backing,  or  unruly  and  unmanage- 
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able  conduct  of  the  traveler's  hone  mtij  hare 
contribated  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  274-283;    Dec  Dig.  §  95.*] 

4.  Raiuioadb  (S  95*)— Bridge  oteb  Right  of 
Wat— BABBIEB8— Pekmibsion  to  Maihtaiii 
— ^Neoliqencb — Injcbieb— Petition. 

Plaintiff  alleged  that  defendant  raUroad 
company  constructed  a  bridge  to  carry  a  turn- 
pike over  its  right  of  way  many  years  before, 
and  protected  it  by  a  strong  fence  and  barricade 
loading  to  the  bridge,  but  that  at  the  time  plain- 
tiff was  injured,  and  continuously  for  a  long 
t?me  prior  thereto,  defendant  company,  through 
llie  gross  carelessness  and  negligence  of  its  of- 
ficers, agents,  and  employes,  suffered  and  per- 
mitted a  gap  in  the  barricade  for  a  distance  of 
about  20  feet  to  remain  down  so  as  to  expose 
the  highway  to  the  precipice,  and  on  the  day  in 
question  plaintiff's  horse  became  frightened  and 
jumped  through  the  gap,  causing  plaintiff  to  be 
thrown  over  the  embankment  and  severely  in- 
jured, and  that  defendant  knew,  or,  by  the  exer- 
cise of  reasonable  diligence,  could  have  known, 
of  the  dangerous  condition  of  the  right  of  way. 
Held,  that  such  allegations  charged  gross  care- 
lessness and  negligence  on  defendant's  part  and, 
with  an  amendment  charging  that  plaintiff  was 
driving  an  ordinarily  gentle  horse,  stated  a 
good  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  274-283;   Dec.  Dig.  <  95.*] 

6.  Pleadino  (I  245*)— Amendhent— CONFOB- 

MITT  to  PBOOF— DiSCBETION. 

Under  Civ.  Code  Prac.  {  134,  providing  that 
the  court  may  at  any  time,  in  the  furtherance  of 
justice  and  on  such  terms  as  may  be  proper, 
cause  or  permit  a  pleading  to  be  amended  by 
conforming  it  to  the  proof,  if  the  amendment 
does  not  change  substantially  the  claim  or  de- 
fense, it  was  not  error,  in  an  action  for  injuries 
by  plaintiff's  horse  becoming  frightened  on  a 
highway  bridge  over  a  railroad  track  and  throw- 
ing him  through  a  gap  negligently  permitted  to 
remain  in  the  barricade,  to  permit  plaintiff  to 
amend  his  petition  at  the  close  of  the  evidence 
to  conform  to  the  proof  so  as  to  allege  that 
plaintiff's  horse  at  the  time  of  the  injury  was 
an  ordinarily  gentle  one,  and  was  carefully 
driven. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  635,  653-675;   Dec  Dig.  §  245.*J 

6.  Damages  (§  132*)  —  Excessiveness  —  Pkb- 

sonal  Injtjbies. 

Plaintiff,  about  11  o'clock  on  a  Sunday 
night,  while  driving  over  a  turnpike  bridge  over 
defendant's  railroad  track,  was  thrown  through 
a  gap  negligently  permitted  to  remain  in  the 
barricade  by  his  horse  becoming  unmanageable. 
He  was  found  the  next  morning  lying  in  the 
ditch  at  the  bottom  of  the  embankment  in  an 
unconscious  condition,  and  remained  unconscious 
until  4  o'clock  in  the  afternoon  of  the  following 
Wednesday.  He  was  confined  to  the  house  for 
about  a  month,  and  sustained  severe  and  prob- 
ably permanent  injuries  to  his  back  and  hip. 
He  was  injured  in  the  head,  and  continuously 
thereafter  suffered  from  his  kidneys,  and,  while 
no  bones  were  broken,  the  extent  of  his  injuries 
was,  at  the  time  of  the  trial,  uncertain.  Held, 
that  a  judgment  for  $2,500  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  372-385,  396;   Dec.  Dig.  S  13:>.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  Desman  Dungan  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 


J.  T.  Simon,  of  Cyntblana,  for  appellant. 
M.  G.  Swlnford  and  B.  H.  Webb,  both  of 
Cyntblana,  for  appellee. 

MILLER,  G.  J.  In  building  Its  railroad 
near  Hlnton  Station,  In  Harrison  county,  ap- 
pellant caused  It  to  Intersect  the  Mulberry 
turnpike  road,  leaving  a  cut  about  30  feet 
deep  at  the  point  of  Intersection.  The  turn- 
pike had  been  a  public  highway  for  many 
years  before  the  railroad  was  buUt;  and,  in 
order  to  preserve  the  highway,  the  appellant 
built  a  bridge  over  the  cut,  with  appropriate 
approaches,  protected  by  suitable  guard  rails 
and  barriers  across  appellant's  right  of  way. 
When  constructed  many  years  ago,  these 
guard  rails  were  strongly  built  of  posts  and 
boards  to  the  height  of  about  six  feet 

On  the  third  Sunday  In  August,  1912,  the 
appellee,  Desman  Dungan,  had  attended 
church  In  the  neighborhood,  and  was  return- 
ing home  about  11  o'clock  at  night,  drivlns  a 
horse  attached  to  a  buggy  In  which  he  v^as 
riding.  When  Dungan  approached  the  bridge, 
and  while  on  the  right  of  way  of  appellant, 
his  horse  became  unruly,  and  refused  to  cross 
the  bridge,  and  In  his  effort  to  turn  the  bug- 
gy was  upset,  and  Dungan  thrown  over  the 
embankment  Into  a  ditch  at  the  bottom.  He 
brought  this  action  to  recover  damages  for 
bis  personal  Injuries,  and  recovered  a  Judg- 
ment for  $2,500.    The  defendant  appeals. 

[1]  Aa  the  instructions  have  heretofore 
been  stricken  from  the  record,  the  only  ques- 
tions left  for  consideration  are  whether  the 
pleadings  support  the  Judgment,  and  the  ver- 
dict of  the  jury  Is  warranted  by  the  prooC 
Tinsley  v.  White,  54  S.  W.  169,  21  Ky.  Law 
Rep.  1151 ;  Forest  v.  Crenshaw,  81  Ky.  51. 

[2]  It  Is  Insisted  that  the  petition  does  not 
state  a  cause  of  action. 

Under  subsection  5  of  section  768  of  the 
Kentucky  Statutes,  It  was  the  duty  of  appel- 
lant to  restore  the  turnpike  and  maintain  Its 
Integrity  as  a  highway;  and  In  this  connec- 
tion It  Is  proper  to  say  that  appellant  in  no 
way  denies  its  duty  In  this  respect 

[3]  The  rule  of  law  requiring  guard  rails 
and  barriers  to  be  maintained  for  the  protect 
tlon  of  the  public  Is  stated  In  4  R.  G.  L.  p. 
217,  as  follows: 

"If  guard  rails  are  reasonably  necessary  for 
the  safety  of  travelers  and  their  property  in 
crossing  a  bridge,  then  the  owners  are  hable 
for  an  injury  which  is  caused  by  a  failure  to 
construct  them.  _  The  guard  rails,  furthermore, 
should  be  effective  for  the  purpose  for  which 
they  are  constructed.  They  should  be  reason- 
ably strong  and  maintained  so  as  to  withstand 
the  ordinary  weights  and  forces  to  which  they 
are  subjected,  and  the  safeguards  should  be  suit- 
ed to  the  character  of  its  ordinary  traffic  •  •  • 
And  the  absence  of  barriers  to  an  approach 
of  a  bridge  may  be  the  proximate  cause  of  in- 
jury even  where  there  is  a  defect  in  the  equi^ 
ment  of  the  traveler,  as  where  for  example,  his 
horse  was  blind  and  walked  off  the  side  of  the 
approach  during  a  time  when  the  driver  lost 
consciousness." 
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The  same  rnle  la  laid  down  In  5  Cyc  1101, 
as  follows: 

"Where  guard  rails  to  a  bridge  or  its  ap- 
proaches are  clearly  necessary  for  the  safety 
of  travelers,  a  failure  fo  erect  or  properly  main- 
tain them  is  negligence,  for  which  the  municipal- 
ity or  company  charged  with  the  duty  to  main- 
tain the  bridge  is  liable  to  a  party  who,  in  the 
observance  of  due  care,  is  injured  by  reason  of 
such  neglect.  This  is  true,  notwithstanding  the 
shying,  backing,  or  unruly  and  unmanageable 
conduct  of  the  traveler's  horse  may  have  con- 
tributed to  the  accident ;  the  rule  being  that  the 
liability  accrues  if  the  injury  would  not  have 
happened  had  there  been  a  proper  and_  suffi- 
cient guard.  Whether  a  bridge  is  so  situated 
or  is  such  a  structure  that  railings  are  neces- 
sary to  make  it  reasonably  safe  for  travel  is 
usually  a  question  of  fact  for  the  jury." 

[4]  Turning  to  the  petition  for  the  purpose 
of  testing  Its  sufficiency,  and  disregarding  Its 
mere  formal  allegations,  we  find  it  is  alleged 
that  appellant  constructed  the  bridge  from 
which  Dungan  was  thrown  many  years  ago, 
and  protected  It  by  a  strong  fence  and  barri- 
cade leading  up  to  the  bridge;  that  at  the 
time  of  the  Injury  complained  of,  and  con- 
tinuously for  a  long  time  prior  thereto,  the 
appellant  company,  through  the  gross  care- 
lessness and  negligence  of  Its  officers,  agents, 
and  employes,  did  suffer  and  permit  a  gap 
in  said  barricade  for  a  distance  of  about  20 
feet  to  remain  down  so  as  to  expose  the  pub- 
lic highway- to  the  precipice;  that  on  the 
day  In  question  Dungan's  horse  became 
frightened  and  jumped  through  the  said  gap 
and  caused  Dungan  to  be  thrown  violently 
over  the  embankment  as  above  stated,  severe- 
ly injuring  him ;  and  that  the  appellant  com- 
pany knew,  or,  by  the  exercise  of  reasonable 
diligence,  could  have  known,  the  dangerous 
condition  of  the  right  of  way. 

By  an  amended  petition  tendered  and  filed 
at  the  close  of  the  evidence  for  the  purpose 
of  conforming  to  the  proof.  It  is  alleged  that 
the  horse  driven  by  Dungan  at  the  time  of 
the  injury  was  an  ordinarily  gentle  horse, 
and  was  carefully  driven  by  Dungan  on  that 
occasion. 

[B]  It  is  Insisted,  however,  that  the  court 
should  not  have  permitted  appellee  to  file 
the  amended  petition  when  he  did;  and, 
further,  that  upon  sustaining  the  motion  to 
file  It  tile  trial  should  have  beep  postponed. 

The  evidence  fully  sustained  the  allega- 
tions of  the  amended  petition,  and  it  cannot 
be  said  that  appellee  was  in  any  way  sur- 
prised or  prejudiced  by  It  Section  134  of  the 
Oivll  Code  of  Practice  provides  that  the  court 
may  at  any  time,  In  furtherance  of  justice, 
and  on  sudi  terms  as  may  be  proper,  cause 
or  permit  a  pleading  to  be  amended  by  con- 
forming the  pleading  to  the  facts  proved,  If 
the  amendment  does  not  change  substantially 
the  claim  or  defense.  In  City  of  Liouisvllle 
v.  Lausberg,  161  Ky.  384,  170  S.  W.  962,  It 
was  declared  that  the  only  limitation  upon 
the  discretion  of  the  trial  court  in  allowing 
pleadings  to  be  filed  is  that  they  must  be  in 
furtherance  of  justice,  and  must  not  change 


substantially  the  claim  or  defense.  The 
amendment  in  this  case  was  properly  filed; 
It  In  no  way  violated  the  rule  above  an- 
nounced. Without  elaboration,  it  Is  suffi- 
cient to  say  that  the  petition  charged  gross 
carelessness  and 'negligence  upon  the  part  of 
appellant's  servants  and  agents  in  permitting 
the  gap  la  the  barrier  through  which  appel- 
lee fell  to  remain  open  for  a  long  time  pre- 
vious to  the  accident;  that  appellant  knew, 
or  by  reasonable  diligence  could  have  known, 
the  dangerous  condition  on  its  right  of  way; 
and  that  api>ellee  was  carefully  driving  a 
gentle  horse.  Under  the  rule  of  law  applica- 
ble to  cases  of  this  character,  the  petition 
stated  a  cause  of  action. 

[•]  It  Is  contended,  however,  that  the  ver- 
dict of  the  jury  Is  not  warranted  by  the  testi- 
mony, In  that  It  is  excessive.  There  was 
ample  evidence  to  sustain  the  charges  of 
negligence.  It  Is  true  that  Dungan  escaped 
without  any  broken  bones ;  but  It  Is  also  true 
that  bis  injuries  were  very  serious.  As  above 
stated,  the  accident  occurred  about  11  o'clock 
on  Sunday  night  Dungan  was  found  the 
next  morning  lying  In  the  ditch  at  the  bot- 
tom of  the  embankment  In  an  unconscious 
condition.  He  remained  unconscious  until  4 
o'clock  on  the  afternoon  of  the  following 
Wednesday.  He  was  confined  to  the  house 
for  about  a  month,  and  evidently  sustainea 
severe,  and  probably  permanent.  Injuries  In 
bis  back  and  hip.  He  was  Injured  In  the 
head,  and  has  continuously  suffered  from  his 
kidneys.  The  extent  of  his  injuries  Is  yet 
uncertain.  Under  this  evidence  It  was  the 
peculiar  province  of  the  jury  to  fix  the 
amount  of  the  recovery;  and,  as  It  Is  not 
clearly  and  palpably  against  the  weight  of 
the  evidence,  we  would  not  be  Justified  In 
disturbing  It  Bell  v.  Keach,  80  Ky.  42; 
Thomson  v.  Thomson,  93  Ky.  435,  20  S.  W. 
373 ;  Adams  Express  Co.  v.  Tucker,  161  Ky. 
741,  171  S.  W.  428. 

Judgment  affirmed. 


PADUCAH  TRACTION  CO.  v.  TOLAR. 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1915.) 

1.  Cabbiebs  (§  S33*)— Passenqebs— CoNTSiB- 

TJTOBY  XeOLIOENCE. 

A  woman  passenger  who  went  to  the  rear 
end  and  left  the  car  while  it  was  in  motion, 
and  at  a  place  where  it  did  not  stop,  was  guilty 
of  contributory  negligence  defeating  a  recovery, 
unless  it  was  the  conductor's  duty  to  warn  her 
of  the  danger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  t§  1385,  1380.  1388-1397;  Dec.  Dig. 
S  333.*] 

2.  Cabbiebs  (I  303*)— Pebsonal  Irjubdes— 
Degbee  of  Cabe— Settino  Down  Passen- 
gers. 

Conductors  on  street  cars  are  under  a  duty 
to  exercise  care  to  protect  passengers  from  dan- 
gers arising  from  the  passengers'  negligence  or 
though  Ucsbuciis,  and  must  not  Icnowiugly  per- 
mit thpm  to  be  injured,  if  by  the  exercise  of 
ordinary  care  they  can  prevent  the  same,  and 
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where  an  eldeily  womao  passenger,  after  signal- 
ing for  the  car  to  stop,  left  her  seat,  and  ?Jent 
to  the  rear  end  of  the  car,  passing  immediately 
by  the  conductor,  who  knew  the  car  was  in 
motion.  It  was  his  duty,  if  he  knew  that  she 
intended  to  get  off,  to  warn  her  of  the  danger  or 
to  try  to  prevent  her  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1216,  1218,  1224,  1226-1232, 
1234-1240.  1243;   Dec.  Dig.  %  303.*] 

3.  Cabbiers    (I  320*)— Question  fob  Jitbt— 

CONTRIBUTOBT    NEGLIGENCE. 

It  is  a  question  for  the  jury  whether,  con- 
sidering the  age  or  discretion  of  a  person  alight- 
ing from  a  car  in-  motion,  it  was  negligence  or 
lack  of  ordinary  care  on  bis  part  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1118,  1126,  1149, 1153,  1160,  1167, 
1179,  1100,  1217,  1233,  1244,  1248,  1315-1325; 
Dec.  Dig.  i  320.*] 

4.  Cabriebs   (f  320*)— PEBaoNAi,   Injuries- 
Question  FOB  JUBY— NBGLIQENCE  AND  CON- 

tbibutobt  Negligence. 

In  an  action  by  a  passenger  for  injuries 
from  alighting  from  a  street  car  while  it  was 
in  motion,  it  was  for  the  jury  to  say  whether 
she  knew  it  was  in  motion,  and  whether  the 
conductor  should  have  warned  her  of  the  danger 
and  endeavored  to  protect  her. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §g  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;  Dec.  Dig.  §  320.*] 

Appeal  from  Circuit  Coart,  McCracken 
County. 

Action  by  Alice  Tolar  against  tlie  Paducata 
Traction  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Wheeler  &  Hughes,  of  Paducah,  for  appel- 
lant. Berry  &  Grassham  and  D.  B.  Alex- 
ander, all  of  Paducah,  tor  appellee. 

CARROLIi,  3.  The  appellee,  as  plaintiff, 
brought  this  suit  against  the  traction  com- 
pany to  recover  damages  for  personal  inju- 
ries sustained,  as  she  alleged,  by  the  negli- 
gence of  the  conductor  on  a  car  on  wliich 
she  was  a  passenger. 

The  petition,  as  amended,  charged  In  sub- 
stance: That,  desiring  to  alight  from  the 
car  on  which  she  was  riding  at  the  inter- 
section of  Third  and  Jackson  streets,  she 
so  informed  the  conductor,  who  rang  the 
bell  for  the  car  to  stop,  and  then  went  back 
to  his  place  at  the  rear  end  of  the  car 
where  the  conductor  was  accustomed  to 
stand.  That  soon  after  this  she  left  her 
seat  and  went  to  the  rear  end  of  the  car 
for  the  purpose  of  getting  off,  and  believing 
that  the  car  had  stopped  when  it  was  In 
fact  moving,  she  attempted  to  alight  and 
was  thrown  to  the  ground,  receiving  the  in- 
juries complained  of.  That  at  the  time  It 
was  dark  and  the  car  was  moving  so  smooth- 
ly that  she  could  not  tell  that  it  had  not 
stopped.  She  further  averred  that,  when 
she  went  to  the  rear  platform  of  the  car 
for  the  purpose  of  alighting,  she  passed  im- 
mediately by  the  conductor,  who  stepped  out 
of  her  way  tot  the  purpose  of  allowing  her 
to  get  off,  when  he  knew  that  the  car  was 


running,  and  negligently  and  carelessly  al- 
lowed her  to  walk  from  the  car  while  it  was 
in  motion  without  warning  her  of  the  dan- 
ger or  giving  her  notice  that  the  car  had  not 
stopped. 

The  answer  of  the  traction  company  was  a 
traverse  and  a  plea  of  contributory  negli- 
gence, accompanied  by  the  charge  that  the 
appellee  stepped  from  the  car  whUe  it  was 
in  full  motion  under  the  following  circum- 
stances: 

"While  said  car  was  about  the  middle  of  the 
block  between  two  streets,  without  warning  or 
notice  to  the  officers  in  charge  of  the  car,  the 
plaintiff  left  her  seat  and  immediately  left  said 
car  while  the  same  was  in  motion,  as  she  knew 
at  the  time." 

The  appellee,  in  her  own  behalf,  testified: 
That,  when  she  told  the  conductor  that  she 
wanted  to  get  off,  he  pulled  the  l>ell  cord, 
and  she  got  up  from  her  seat  and  started 
out,  thinking  the  car  was  about  to  stop. 
That  when  she  got  to  the  rear  end  of  the  car 
the  conductor  was  standing  there  and  facing 
her  when  she  went  down  the  steps  for  the 
purpose  of  getting  off.  That  she  did  not 
know  the  car  was  running,  and  the  conduc- 
tor did  not  do  or  say  anything  to  give  her 
notice  that  the  car  was  running  or  that  It 
was  dangerous  to  get  off. 

T.  F.  Kettler,  a  passenger  on  the  car,  said, 
in  substance,  that  appellee  arose  from  her 
seat  in  the  middle  of  the  car,  while  it  was 
in  full  motion,  and  In  going  out  of  the  car 
to  get  off  went  by  the  conductor,  who  step- 
ped out  of  her  way  so  that  she  could  pass. 

George  W.  MuUer,  a  witness  for  the  trac- 
tion company,  who  was  also  a  passenger  on 
the  car,  said  that  when  appellee  got  off  the 
car  it  was  running  10  or  15  miles  an  hour 
and  near  the  middle  of  the  bloclc 

J.  F.  Muller,  another  passenger,  gave  in 
substance  the  same  evidence. 

W.  A.  Strong,  the  conductor,  testified  that 
appellee  said  to  him: 

"  'I  want  to  get  off  at  Jackson.'  She  came 
to  the  door;  I  rang  the  l>eU.  I  said,  'Toa  can 
get  off  at  Ohio.'  She  said,  *I  want  oB  here,' 
and  stepped  right  off." 

He  further  testified:  That  he  did  not 
know  she  was  going  to  get  off,  and  tliat  the 
car  at  the  time  was  running  10  or  15  miles 
an  hour.  That  he  attempted  to  grab  her  as 
she  left  the  car,  but  could  not  do  so.  That 
he  did  not  know  she  intended  to  get  off. 

Briefly  restated,  the  evidence  for  the 
plaintiff  was:  That,  when  she  notified  tlie 
conductor  that  she  wanted  to  get  off,  be 
rang  the  bell,  and,  thinking  that  the  car  was 
alK>ut  to  stop,  she  went  to  the  rear  end  for 
the  purpose  of  getting  off,  passing  imme- 
diately by  the  conductor,  who  knew  tlie  car 
was  running,  and  that  she  intended  to  get 
off,  but  he  did  not  give  her  any  warning  or 
notice  of  the  danger  or  attempt  in  any  man- 
ner to  prevent  her  from  getting  off.  That 
at  the  time  It  was  dark,  and  when  she  step- 
ped off  she  did  mot  know  tbe  car  was  running. 
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While  the  evidence  for  tbe  traction  company 
is  tlmt,  when  the  conductor  rang  the  bell  to 
notify  the  motorman  to  stop  the  car  at  the 
next  crossing,  the  appellee  got  op  and  walked 
off  of  the  car  when  .it  was  rnnnlng  10  or  15 
miles  an  hour,  without  giving  any  notice  to 
the  conductor  of  her  intention  to  get  off, 
and  he  did  not  know  her  purpose  in  time  to 
prevent  her  from  getting  off. 

With  the  evidence  in  this  condition,  the 
court,  omitting  the  instruction  on  the  meas- 
ure of  damages,  told  the  Jury  in  instruction 
No.  1  that: 

"If  you  shall  believe  from  the  evidence  in  this 
case  that  on  the  occasion  complained  of  by  the 
plaintiff,  and  when  she  nndertook  to  get  off  the 
defendant's  street  car  on  said  occasion,  and 
before  same  had  been  stopped,  the  conductor  in 
fharge  of  said  street  car  knew  that  said  car  was 
still  in  motion,  or  by  the  exercise  of  ordinary 
care  could  have  known  it,  and  that  plaintiff 
did  not  know  that  said  car  was  in  motion,  but 
believed  same  had  been  stopped,  and  that  said 
conductor  saw  plaintiff  when  she  was  making 
an  effort  to  get  off  of  said  car  in  time  to  have 
warned  her  that  said  car  bad  not  stopped,  or 
was  still  in  motion,-  and  thereby  prevent  her 
from  stepping  from  said  moving  car,  and  failed 
to  do  so,  then  the  defendant  is  chargeable  with 
negligence,  in  this  case,  and  the  law  is  for  the 
plaintiff,  and  you  will  so  find," 

And  in  instruction  No.  2  the  court  told 
the  Jury: 

"But  the  court  further  instructs  yon  that 
defendant's  conductor  was  not  bound  to  antici- 
pate tbat  plaintiff  would  attempt  to  alight  from 
said  moving  car;  and  unless  you  shall  believe 
from  the  evidence  that  defendant's  conductor  in 
charge  of  said  car  discovered  plaintiff's  inten- 
tion to  alight  from  said  car  while  same  was  in 
motion,  and,  after  so  discovering  said  intention, 
said  conductor  could  have,  by  ordinary  care, 
warned  the  plaintiff  in  time  to  have  prevented 
her  from  stepping  from  said  car,  and  failed  to 
do  so,  then  the  law  is  for  the  defendant,  and 
you  will  so  find." 

And  in  instruction  No.  4  the  jury  were 
told: 

"The  court  further  instructs  you  that  if 
you  believe  from  the  evidence  in  this  case  that, 
at  the  time  and  place  complained  of  by  plaintiff, 
she  left  her  seat  in  defendant's  car  and  attempt- 
ed to  get  off  of  said  car  while  same  was  in  mo- 
tion, and  which  she  knew  to  be  in  motion  at 
tbe  time,  and  at  a  place  where  she  knew  it  did 
not  stop  to  discharge  passengers,  and  this  with- 
out any  notice  or  warning  to  defendant's  con- 
ductor in  charge  of  said  car,  then  the  law  is  for 
the  defendant,  and  you  will  so  find." 

Under  tbe  evidence  and  instructions,  the 
Jury  returned  a  verdict  for  small  damages, 
and  Judgment  went  accordingly. 

[1,  2]  Tbat  tbe  appellee  left  tbe  car  about 
tbe  middle  of  tbe  block  while  it  was  running 
at  a  high  rate  of  speed  is  not  disputed ;  and 
so,  unless  tbe  conductor  of  the  car  was  un- 
der a  duty  to  protect  tbe  appellee  if  be  knew 
she  was  about  to  leave  tbe  car,  tbe  company 
is  not  liable.  If,  however,  the  appellee  did 
not  know  the  car  was  running,  and  tbe  con- 
ductor knew  tbat  it  was  (and  he  testifies 
tbat  be  did),  we  think  it  was  bis  duty,  if 
be  knew  that  appellee  was  about  to  leave 
tbe  car,  to  warn  her  of  tbe  danger  in  so  do- 
ing. 


Conductors  on  street  cars  are  under  a 
duty  to  passengers  to  exercise  care  to  pro- 
tect them  from  danger,  whether  this  danger 
arises  from  the  negligence  or  thoughtlessness 
of  the  passenger  or  other  causes.  The  duty 
of  a  carrier  does  not  stop  with  protecting 
passengers  from  the  negligence  or  miscon- 
duct of  its  employ^,  other  fellow  passengers 
or  strangers,  but  extends  to  protecting  them 
from  perils  created  by  their  own  conduct, 
when  notice  of  the  danger  to  which  they  are 
subjected  is  brought  to  the  attention  of  tbe 
persons  in  charge  of  tbe  train  or  car. 
Louisville  Ry.  Co.  v.  WUder,  143  Ky,  436, 
136  S.  W.  892.  Tbe  passengers  on  street 
cars  are  under  the  care  and,  in  a  measure, 
in  tbe  custody  of  the  conductor,  and  be  must 
not  knowingly  permit  them  to  be  injured  if, 
by  tbe  exercise  of  ordinary  care,  he  can  pre- 
vent it 

[3]  It  is  true  that  It  is  quite  a  common  and 
usual  thing  for  passengers  to  leave  cars  be- 
fore they  stop  and  to  get  on  them  before  they 
stop,  and,  generally  speaking,  passengers  who 
get  on  or  get  off  cars  that  they  know  are 
running  take  the  risk  of  any  injury  tbat 
may  happen  to  them,  subject  to  tbe  qualifi- 
cation that  It  is  a  question  for  the  jury  to 
decide  whether,  considering  the  age  and  dis- 
cretion of  the  party  so  alighting  and  tbe 
surrounding  circumstances,  it  was  negligence 
or  lack  of  ordinary  care  on  his  part  to  try 
to  get  off  the  car.  Ford  v.  Paducab  City  Ry. 
Co.,  96  S.  W.  441,  29  Ky.  Law  Hep.  752; 
Louisville  Ry.  Co.  v.  Williams,  99  S.  W. 
245,  30  Ky.  Law  Rep.  493. 

But  here,  when  the  appellee  attempted  to 
alight,  tbe  car  was  in  tbe  middle  of  tbe  block 
and  running  at  a  rate  of  speed  that  made  it 
necessarily  dangerous,  especially  for  an  eld- 
erly woman,  as  appellee  was,  to  attempt  to 
get  off.  And  while  tbe  conductor,  In  the  ex- 
ercise of  ordinary  care,  might  not  be  requir- 
ed to  take  notice  of  the  action  of  a  passenger 
able  to  take  care  of  himself  In  alightlug  from 
a  car  running  at  a  slow  rate  of  speed.  It  is 
perfectly  obvious  that,  when  a  conductor 
sees  a  middle-aged  woman  in  the  act  of  get- 
ting off  a  car  running  at  10  or  15  miles  an 
hour,  be  cannot  help  but  know  that  it  is  a 
most  unusual  and  uncommon  thing  to  do,  as 
well  as  extremely  dangerous,  and,  under  con- 
ditions like  this,  tbe  duty  tbe  conductor  is 
under  to  protect  the  passengers  requires  tbat 
he  shall  make  reasonable  effort  to  prevent 
the  passenger  from  getting  off,  if  he  knows 
bis  purpose.  A  conductor  cannot  shut  bis 
eyes  and  say  he  did  not  see  or  know  what 
was  going  on  when  his  duty  in  looking  after 
the  safety  of  his  passengers  requires  blm  to 
see  and  know,  and,  according  to  the  evidence 
of  appellee,  tbe  conductor  could  not  have 
avoided  knowing  tbat  when  she  walked  by 
him  her  purpose  was  to  get  off. 

In  South  Covington  &  Cincinnati  Street 
Ry.  Co.  T.  McCleave,  38  S.  W.  1055,  18  Ky. 
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Law  Rep.  1036,  a  passenger,  whose  arm  was 
protruding  through  an  open  window,  was  In- 
jured when  It  came  In  contact  with  the  gird- 
ers of  a  bridge.  On  the  trial  of  the  suit 
against  the  railway  company  to  recover  dam- 
ages, the  court  told  the  Jury  that  they  should 
find  for  the  plalntUf  If  they  believed  from 
the  evidence  that  the  conductor  In  charge 
of  the  car  saw  the  plaintiff  with  his  arm  out 
of  the  window  of  the  car,  so  as  to  be  In  dan- 
ger of  being  struck  by  any  part  of  the  bridge, 
in  time  to  have  warned  him  of  his  peril  be- 
fore the  accident  occurred,  and  failed  to  do 
so.  In  approving  this  Instruction,  the  court 
said: 

"No  degree  of  contribntory  negligence  on  the 
part  of  even  a  trespasser  will  release  a  person 
in  charge  of  a  train  or  single  car,  whether  op- 
erated by  steam  or  electricity,  from  the  legal  ob- 
ligation to  use  reasonable  effort  to  avoid  injur- 
ing him  If  his  peril  is  discovered  in  time  to  do 
so,  and  we  do  not  see  why  the  conductor  of  an 
electric  or  steam  car  should  not  he  held  to  the 
duty  of  giving  warning  to  one  of  his  passengers 
when  he  actually  sees  him  in  a  position  or 
place  on  the  car  of  peril  to  life  or  limb." 

In  Blue  Grass  Traction  Co.  v.  Sklllman, 
102  S.  W.  809,  31  Ky.  I«w  Bep.  480,  Mrs. 
Sklllman,  who  was  a  passenger  on  a  street 
car  In  the  night,  supposing  that  the  car  had 
stopped,  when  In  fact  it  was  running,  stepped 
off  and  was  hurt.  In  sustaining  judgment 
for  the  plaintiff  under  evidence  somewhat 
similar  to  the  evidence  in  this  case,  the  court 
said: 

"The  conductor  was  bound  to  know  when  the 
people  followed  him  to  the  door,  after  he  had 
announced  the  station  and  opened  the  door  for 
them,  that  they  were  coming  out  of  the  car  for 
the  purpose  of  aUghting;  and  it  was  incumbent 
upon  him  to  warn  them  of  the  danger,  for  he 
knew  the  car  had  not  stopped,  and  he  could  not 
but  know  from  their  actions  that  they  were 
coming  out  to  get  off.  Mrs.  Sklllman  passed 
right  by  him  as  she  went  down  the  steps  to 
get  off.  He  could  see  plainly  that  she  was  go- 
ing to  get  off,  if  he  had  paid  attention  to  what 
was  going  on.  It  was  incumbent  upon  him,  un- 
der the  circumstances,  to  pay  attention,  as  it 
was  dark  and  the  car  moving  so  smoothly  that 
a  person  would  not  perceive  the  danger." 

[4]  If  appellee  went  out  of  the  car  In  the 
manner  .related  by  her,  then  It  was  a  ques- 
tion for  the  Jury  to  say  whether  she  knew 
the  car  was  running,  and  whether  the  con- 
ductor should  not  have  warned  her  of  the 
danger  and  endeavored  to  protect  her;  and 
if  the  Jury  believed  her  version  of  the  affair, 
as  evidently  they  did.  It  was  their  right  to 
award  her  damages.  On  the  other  hand.  If, 
as  stated  by  the  conductor,  he  did  not  know 
her  purpose  or  have  opportunity  to  arrest  her 
action,  the  company  was  not  guUty  of  any 
negligence,  and  there  should  and  doubtless 
would  have  been  a  verdict  in  Its  favor,  bad 
the  Jury  accepted  the  conductor's  story  of 
the  accident 

The  instructions,  we  think,  aptly  pre- 
sented the  law  of  the  case  as  we  understand 
it,  and  the  Judgment  is  affirmed. 


BARRY  V.  TOWN  OP  NEW  HAVEN  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1915.) 

1.  Municipal  Corpobations  (8  918*)— Sixth- 

Cl-ASS      CmXS— IKDEBTEONKSS— ElXCnON. 

When  a  notice  of  election  has  been  given 
by  a  sixth-class  city  to  obtain  authorization  to 
create  an  indebtedness  for  street  lighting  in  the 
form  prescribed  by  Ky.  St.  |  3705,  and  the  req- 
uisite majority  has  approved  the  creation  of  the 
indebtedness,  the  board  of  tmstees  may  then 
pass  an  ordinance  providing  the  mode  of  creat- 
ug  it  and  levy  a  tax  to  pay  the  annual  interest 
and  raise  a  sinking  fund  to  meet  the  debt  at 
its  maturity,  but  the  debt  is  not  created  until 
the  city,  by  means  of  an  election,  has  obtained 
the  assent  of  two-thirds  of  its  qualified  voters 
voting  on  the  question  and  has  issued  the  bonds 
evidencing  the  debt  < 

PBd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }{  1919-1923;  Dec 
Dig.  S  91&*] 

2.  MumOIFAI.  COBPOBATIONB  (S  919*)— FlSCAI, 

Managkmbnt  —  Indebtedness  —  Iittebbst 

— Sinking  Fund— Tax. 

A  tax  required  to  pay  interest  on  an  in- 
debtedness and  raise  a  sinking  fund  to  pay  the 
same  may  be  levied  at  any  time  before  bonds 
evidencing  the  debt  are  issued  and  sold. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1926-1929;  Dec. 
EHg.  i  919.*] 

3.  MUNICIPAI,    COBPOBATIONS    (I    918*)  —  IK- 

debtkdness— Election — Voting. 

Where  voting  on  a  bond  issue  in  a  citr 
was  by  a  separate  ballot,  which  was  deposited 
in  a  ballot  box  used  for  that  purpose  only,  the 
vote  was  not  invalidated  because  four  or  five 
voters,  after  having  voted  in  the  election  for 
officers  to  be  elected  and  had  left  the  voting 
place,  returned  and  were  permitted  to  vote  on 
the  bond  issue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1919-1923;  Dec 
Dig.  §  918.*] 

4.  Municipal  Cobpobations  ({  865*) — Ih- 
DEBTEDNEss— Limitation. 

Since  the  constitutional  municipal  debt  lim- 
it contemplates  a  present  and  not  a  future  in- 
debtedness, the  proper  cost  of  maintaining  and 
operating  a  municipal  electric  lighting  plant 
in  the  future  cannot  be  considered  in  determin- 
ing whether  the  construction  of  the  plant  and 
system  would  entail  an  indebtedness  greater 
than  the  limit  prescribed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1836-1838;  Dec 
Dig.  i  365.*] 

5.  Municipal  Cobpobations  (g  90*)— Boabd 
OF  Trustees— Action— Majobitt  of  Qoo- 

BUM— "QUOBUM. " 

Under  Ky.  St  §  3697,  providing  that  a 
majority  of  the  members  of  the  board  of  trus- 
tees of  cities  of  the  sixth  class  shall  constitute 
a  quorum  for  the  transaction  of  business,  where 
one  member  of  a  city's  board  of  directors,  con- 
sisting of  five  members,  resigned,  the  remain- 
ing four  constituted  a  legal  quorum  and  had 
power  to  act;  a  majority  of  a  quorum  beins 
sufficient,  unless  there  is  some  other  rule  estab- 
lished by  Constitution  or  charter. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  S  201;  Dec  Dig.  S 
90.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Quorum.] 

6.  Municipal  Cobpobations  (S  918*)— Bond 
BLECTioN-lREEGULABrnES— Return  or  Un- 
used Ballots. 

That  election  officers,  at  an  election  on  the 
question   of   incurring   municipal    indebtedness. 


•For  other  cases  see  sajue  topic  and  sactlon  NUMBEB  in  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  *  Rep'r  Indexsa 
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(ailed  to  perform  their  statntory  duty  of  de- 
taching and  destroying  the  nnnsed  baUots,  but 
returned  them  to  the  clerk,  was  a  mere  irregu- 
larity and  did  not  invalidate  the  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  1919-1923;  Dec. 
Dig.  I  918.»j 

Appeal  from  Circuit  Court,  Nelson  County. 

Suit  by  John  J.  Barry  against  the  Town  of 
New  Haven  and  another.  A  preliminary  in- 
junction granted  by  the  Cletk  of  the  Circuit 
Court  was  dissolved,  and  plaintiff  applies  for 
reinstatement  before  a  dirlsion  of  the  Court 
ot  Appeals.    Application  overruled. 

Kelley  &  Kelley,  of  Bardstown,  for  appel- 
lant B.  G.  Cherry,  of  Bardstown,  for  appel- 
lees. 

MIDLBB,  O.  J.  New  Haven,  In  Nelson 
county,  is  a  city  of  the  sixth  class.  An  elec- 
tion was  held  in  said  town  on  J^ovember  3, 
1914,  upon  the  question  of  authorizing  the 
board  of  trustees  to  create  an  indebtedness 
of  $4,500  and  to  issue  bonds  therefor,  for  the 
purpose  of  building  a  system  of  electric  lights 
for  the  town.  Sixty-four  votes  were  cast  in 
favor  of  the  bond  issue,  and  thirty-two  votes 
were  cast  against  It  It  thus  received  the 
necessary  two-thirds  of  all  the  votes  cast  up- 
on that  question,  as  is  required  by  section 
157  of  the  Constitution.  On  November  14, 
1014,  the  plaintiff,  Barry,  a  citizen  and  tax- 
payer of  New  Haven,  brought  this  action  to 
enjoin  the  issuing  of  the  proposed  bonds  upon 
the  following  grounds:  (1)  The  notice  of  the 
election  did  not  specify  the  amount  of  indebt- 
edness proposed  to  be  incurred,  and  did  not 
state  the  amount  of  money  necessary  to  be 
raised  annually  for  interest  and  sinking 
fund;  (2)  the  ordinance  was  illegal  and 
void  because  It  failed  to  set  out  particularly, 
deflultely,  and  specifically  the  amount  of 
Indebtedness  proposed  to  be  voted ;  how  it 
was  to  be  paid;  the  Interest  the  principal 
was  to  bear ;  the  kind  and  character  of  same ; 
and  the  question  submitted  upon  the  ballot 
was  not  sufficiently  specific;  (3)  the  elec- 
tion was  void  because  four  or  five  voters,  aft- 
er>  having  entered  the  polling  place  and  vot- 
ed in  the  regular  election  for  United  States 
Senator  and  other  offlcers,  left  the  room 
wherein  the  election  was  held,  and  sub- 
sequently returned  to  said  polling  place  and 
were  given  ballots  and  voted  in  the  town  elec- 
tion upon  the  question  of  the  bond  Issue ;  (4) 
the  notice,  ordinance,  and  election  were  In- 
valid because  the  amount  of  the  indebtedness 
proposed,  together  with  the  cost  of  operating 
and  maintaining  the  lighting  system,  will  ex- 
ceed 3  per  cent  of  the  total  taxable  property 
oi  the  town,  the  maximum  limit  authorized 
and  permitted  by  the  Constitution;  (5)  the 
election  was  void  because,  when  the  acts 
complained  of  were  done,  the  board  of  trus- 
tees of  the  town  was  composed  of  only  four 
members  Instead  of  five,  as  required  by  law, 
and  the  board  was  for  that  reason  illegally 


constituted;  and  (6)  the  election  was  void 
because  the  election  offlcera  failed  to  detach 
and  destroy  the  unused  ballots  and  return 
them  to  the  clerk  of  the  county  court  at- 
tached to  the  stub  of  the  ballot  book,  as  re- 
quired by  the  statute. 

The  case  was  tried  upon  the  following 
agreed  statement  ot  facts: 

"(1)  The  Bzhibito  A,  B.  and  C,  referred  to 
and  filed  with  the-plaintlErs  petition  herein,  are 
true  copies  of  the  ordinance  and  the  orders  of 
the  board  of  trustees  of  the  town  of  New  Ha- 
ven, Ky.,  ordaining  and  adopting  said  ordinance 
and  directing  the  notice  to  be  given.  And  there 
is  no  further  ordinance  or  order  made  or  enter- 
ed by  said  board  of  trustees  concerning  the  hold- 
ing of  said  election  involved  in  this  suit. 

"(2)  That  the  notice  of  said  election  was  pub- 
lished in  two  weekly  Issues  of  the  New  Haven 
Echo,  a  weekly  newspaper  published  in  New 
Haven,  Nelson  county,  Ky.,  and  that  the  no- 
tice as  published  is  contained  in  copies  of  said 
papers  issued  October  1  and  15,  1914,  which 
are  filed  in  this  suit,  and  the  ordinance  publish- 
ed in  one  of  said  issues  as  shown  by  exhibit 

"(3)  That  the  ballot  used  in  voting  at  said 
election  is  filed  with  the  plaintiff's  petition  in 
this  suit  and  is  marked  ^Educational  Ballot' 
and  said  exhibit  is  a  fac  simile  of  the  ballot 
used  at  said  election,  except  that  it  is  marked 
'Education  Ballot' 

"(4)  That  the  exhibit  filed  with  the  plaintiff's 
petition,  marked  'Canvassing  Board'  for  iden- 
tification, is  a  true  copy  of  the  certificate  is- 
sued and  signed  by  the  board  of  election  com- 
missioners of  Nelson  county,  Ky. 

"(5)  During  the  holding  of  said  election, 
four  or  five  persons  who  were  legally  qualified 
to  vote  in  New  Haven,  Nelson  county,  Ky.,  for 
state  and  county  officers,  and  also  in  said  mu- 
nicipal election,  and  who  were  not  election  of- 
ficers, entered  the  said  polling  place  where  said 
election  was  being  held  and  were  given  a  ballot 
by  the  said  election  officers  to  vote  in  the  state 
and  county  election;  and  after  having  cast 
their  said  ballots  In  the  regular  state  and  county 
election,  and  after  same  had  been  deposited  in 
the  ballot  box,  they  left  said  polling  place 
without  having  voted  in  said  municipal  elec- 
tion, and  afterwards  returned  during  the  voting 
hours  and  re-entered  said  ]^lUnf  place  and 
were  given  a  ballot  to  vote  in  said  municipal 
election  on  the  question  of  creating  said  in- 
debtedness, which  ballot  was  cast  by  said  voters 
and  accepted  by  the  officers  of  said  election  and 
deposited  in  said  ballot  box  with  the  other  bal- 
lots cast  on  said  question  and  counted  by  the 
election  officers  and  included  in  and  were  a 
part  of  the  total  of  96  votes  cast  -on  said  ques- 
tion. 

"(6)  It  is  further  agreed  that  the  taxable  val- 
ue 01  the  property  in  New  Haven  is  as  set  out 
and  stated  in  the  petition. 

"(7)  At  the  time  of  the  adoption  of  the  ordi- 
nance, respecting  said  election,  by  the  board  of 
trustees  of  the  town  of  New  Haven,  said  board 
contained  only  four  members^  who  constituted 
the  said  board;  the  vacancy  m  said  board  hav- 
ing been  occasioned  by  the  prior  resignation  of 
one  of  its  members. 

"(8)  The  unused  ballots  at  said  election  were 
not  detached  from  the  book  of  ballots  used  at 
said  election  or  destroyed  by  the  election  of- 
ficers, but  all  of  the  unused  ballots  were  re- 
turned by  said  election  officers  to  the  clerk  of 
the  Nelson  county  court.  The  stub  book  shows 
that  97  ballots  were  taken  out,  and  tbe  return 
of  the  electiou  officers  duly  certified  by  them 
show  that  96  were  voted,  and  one  was  not 
voted,  and  all  the  other  ballots  remain  in  the 
book.  The  ballot  taken  out  of  the  book  but 
not  voted  was  returned  by  the  officers  of  the 
election  as  a  spoiled  ballot" 
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The  clerk  of  the  ctrcnlt  court  granted  an 
inJuDCtioa  In  accordance  with  the  prayer  of 
the  petition;  and,  the  circuit  Judge  having 
dissolTed  said  injunction,  the  plaintiff  has 
applied  for  a  reinstatement  thereof.  On  ac- 
count of  the  importance  of  the  questionH 
presented,  it  was  brought  before  one  of  the 
divisions  of  the  court  in  order  that  the  ruling 
might  have  the  approval  of  a  majority  of  the 
Judges  of  this  court 

We  will  consider  briefly  the  objections  as 
above  stated ;  the  first  and  second  objections 
being  considered   together. 

1,  2.  Section  3705  of  the  Kentucky  Stat- 
utes, which  is  a  part  of  the  charter  of  cities 
of  the  sixth  class,  in  so  far  as  it  concerns 
the  question  before  us,  reads  as  follows: 

"If  at  any  time  the  board  of  trustees  shall 
deem  it  necessary  to  incur  any  indebtedness, 
the  payment  of  which  cannot  be  met  by  the  levy 
authorized  by  law,  they  shall  give  notice  of 
an  election,  by  the  qualified  electors  of  the  town, 
to  be  held  to  determine  whether  such  indebted- 
ness shall  be  incurred,  *  *  *  the  purpose  or 
purposes  of  the  same,  and  the  amount  of  money 
necessary  to  be  raised  annually  bv  taxation  for 
an  interest  and  sinkinK  fund,  as  herein  provid- 
ed. Such  notice  shall  oe  published  for  at  least 
two  weeks  in  some  newspaper  published  in,  or 
of  general  circulation  in,  such  town,  or  by  post- 
ing written  or  printed  notices  at  three  or  more 
public  places  in  such  town.  If,  upon  a  canvass 
of  the  votes  caat  at  such  election,  it  appears 
that  two-thirds  of  all  the  qualified  electors  in 
such  town  shall  have  voted  in  favor  of  incur- 
ring such  indebtedness,  it  shall  be  the  duty  of 
the  board  of  trustees  to  pass  an  ordinance  pro- 
viding for  the  mode  of  creating  such  indebted- 
ness, and  of  paying  the  same." 

An  inspection  of  the  notice  of  the  election 
shows  that  it  accurately  followed  the  require- 
ments of  the  statute.  It  stated  the  amount 
of  the  Indebtedness  proposed  to  be  incurred, 
the  purpose  of  the  saipe,  the  amount  of  mon- 
ey necessary  to  be  raised  annually  for  In- 
terest and  sinking  fund;  and  it  specifically 
says  that  the  "amonnt  necessary  to  be  raised 
annually  by  taxation  for  a  sinking  fund  will 
be  $400,  and  the  amount  of  money  necessary 
to  be  raised  annually  for  interest  will  l>e  $225 
for  the  first  year,  and  |20  less  each  subse- 
quent year."  The  notice  was  published  In 
two  Issues  of  the  New  Haven  Echo,  a  weekly 
newspaper  published  in  New  Haven  and  of 
general  circulation. 

Upon  this  point  it  is  sufiicient  to  say  that 
the  requirements  of  the  statute  have  been 
carefully  followed  almost  to  the  letter.  All 
the  formal  preliminaries  leading  up  to  the 
election  were  strictly  and  in  good  faith  pur- 
sued. City  of  Covington,  Ex  parte,  160  Ky. 
146,  169  S.  W.  718,  relied  on  by  the  plaintiff, 
is  not  controlling.  Covington  is  a  dty  of  the 
second  class,  and  Its  charter  required  the  or- 
dinance to  state  the  amount  of  money  nec- 
essary to  be  raised  annually  by  taxation  for 
Interest  and  sinking  fund.  In  the  Covington 
Case,  however,  the  ordinance  did  not  comply 
with  the  statute  in  this  particular.  But  in 
the  case  at  bar  the  statute  requires  that  the 
amount  of  money  necessary  to  be  raised  an- 
nually by  taxation  must  be  set  out  In  the  no- 


tice, and,  u<i  we  have  shown,  the  notice  tally 
satisfied  the  statute. 

In  Kash  v.  City  of  Jackson,  159  Ky.  523, 
167  S.  W.  676,  the  notice  was  defective  be- 
cause it  did  not  specify  the  amount  of  inter- 
est and  sinking  fund  to  be  raised  each  year. 
But  the  ordinance  In  that  case  did  set  out 
those  facts;  and  It  was  contended  that  the 
ordinance  cured  the  defective  notice.  The 
court  overruled  that  contention  and  held  that 
the  notice  must  so  provide,  because  the  stat- 
ute expressly  so  held.  See,  also,  Iglehart  ▼. 
City  of  Dawson  Springs,  143  Ky.  140.  136  S. 
W,  210, 

[1]  When  the  notice  of  election  is  given  In 
the  form  required  by  the  statute,  and  the 
requisite  majority  has  approved  the  creation 
of  the  indebtedness,  the  board  of  trustees 
may  then  pass  an  ordinance  providing  for  tbe 
mode  of  creating  the  indebtedness,  and  levy 
a  tax  to  pay  the  annual  interest  and  raise  a 
sinking  fund  to  meet  the  debt  at  its  maturity. 
The  indebtedness  is  not  created  untU  the  city, 
by  means  of  an  election,  has  obtained  the  as- 
sent of  two-thirds  of  its  qualified  voters  vot- 
ing on  the  question,  and  issued  the  bonds 
evidencing  the  debt 

[2]  The  tax  required  to  pay  the  interest 
and  raise  the  sinking  fund  may  be  levied  at 
any  time  before  the  bonds  are  issued  and  sold. 
O'Bryan  v.  City  of  Owensboro,  113  Ky.  680. 
68  S.  W.  858,  69  S.  W.  800,  24  Ky.  Law  Rep. 
460,  645;  Fowler  v.  City  of  Oakdale,  158  Ky. 
610,  166  S.  W.  195. 

[3]  3.  It  is  next  Insisted  that  the  election 
was  Invalid  because  four  or  five  voters,  after 
they  had  voted  in  the  election  for  United 
States  Senator  and  other  oSBcers,  and  had 
left  tbe  voting  place,  returned  to  the  vot- 
ing place  and  were  permitted  to  vote  in 
the  election  upon  the  bond  issue.  It  Is  con- 
ceded that  these  voters  were  legal  voters 
In  tbe  town,  and  had  a  right  to  vote  on  tbat 
question;  bnt  the  complaint  Is  that  they 
should  have  voted  in  both  elections  upon  tbelr 
first  entrance  Into  the  voting  place,  and  that, 
after  having  voted  in  one  election  and  depart- 
ed, they  could  not  return  and  subsequently 
vote  In  the  other  election.  While  this  prac- 
tice is  irregular,  it  is  by  no  means  fatal.  Tbe 
voting  on  the  bond  issue  was  by  a  separate 
ballot  which  was  deposited  In  a  ballot  box 
used  for  that  purpose  only;  and,  it  being  coo- 
ceded  that  the  voters  had  the  right  to  vote 
in  the  bond  issue  election.  It  Is  difficult  to  see 
how  the  Irregularity  vitiated  the  election. 
Furthermore,  it  In  no  way  appears  how  any 
of  these  four  or  five  voters  voted,  or  that  tbe 
result  of  the  election  would  be  changed  by 
excluding  their  votes.  To  declare  the  elec- 
tion void  on  this  account  would  be  to  over- 
throw the  verdict  of  the  voters,  fairly,  ac- 
curatdy,  and  truthfully  expressed  In  the  re- 
sult When  It  is  once  admitted  that  no  per- 
son voted  at  said  election  who  did  not  have 
the  legal  right  to  vote,  and  that  the  election 
is  free  from  fraud  or  bad  faith  on  the  part 
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of  any  one,  that  the  result  fairly  expresses 
the  will  of  the  majority,  the  courts  ignore 
any  mere  irregularity  in  the  method  of  es- 
tablishing that  result. 

In  City  of  Cynthiana  t.  Board  of  Educa- 
tion, 52  S.  W.  969,  21  Ky.  Law  Bep.  731,  the 
court  said: 

"The  rule  is  that,  where  there  has  been  a  fair 
and  free  expression  of  the  popular  will,  a  mere 
irregularity  in  conducting  an  election  will  not 
Invalidate  it  7  Lawson's  Bights,  etc.,  8  3798; 
Trustees  District  88  v.  Garrey,  80  Ky.  159; 
Clark  V.  Leathers  [5  S.  W.  576]  9  Ky.  Law 
Rep.  658." 

See,  also,  McCreary  on  Elections,  {  126, 
and  Anderson  v.  Winfree,  85  Ky.  610,  4 
S.  W.  351,  11  S.  W.  307,  9  Ky.  Law  Rep.  181. 

In  Trustees  Common  School  District  No.  88 
V.  Garvey,  80  Ky.  163,  it  is  said: 

"The  statute,  however,  should  be  construed 
with  a  view  of  carrying  into  execution  the  legis- 
lative will;  and,  when  an  election  has  been 
held  and  the  tax  imposed,  the  burden  is  on  the 
taxpayer  who  resists  its  collection  to  show  that 
the  election  is  void.  A  mere  irregularity  in  con- 
ducting it  will  not  authorize  th«  chancellor  to 
interfere  and  prevent  the  imposition  of  a  bui^ 
den  the  taxpayer  has  assumed  for  the  purpose  of 
aiding  a  great  public  interest" 

And  In  Cowan  v.  Prouse,  93  Ky.  186,  19 
S.  W.  407,  14  Ky.  Law  Bep.  273,  thte  court 
laid  down  the  general  principle  that  a  mere 
irregularity  on  the  part  of  officers  of  an  elec- 
tion, or  their  omission  to  observe  some  di- 
rectory provision  of  the  law,  would  not  vitiate 
the  poll.  See,  also,  Anderson  t.  Likens,  104 
Ky.  690,  47  S.  W.  867,  20  Ky.  Law  Rep.  1001 ; 
Napier  t.  Comett,  68  S.  W.  1076,  24  Ky.  Law 
Rep.  676;  Cooley's  Constitutional  Limita- 
tions (7tb  Ed.)  pp.  928-930. 

[4]  4.  LitUe  attention  need  be  paid  to  the 
fourth  objection  that  the  indebtedness,  to- 
gether with  the  cost  of  operating  and  main- 
taining the  lighting  system,  will  exceed  3  per 
cent,  of  the  taxable  property  of  the  town,  as 
limited  by  the  Constitution,  because  said  ob- 
jection Is  not  sustained  by  any  proof.  On  the 
eontrary,  the  petition,  which,  under  the  stip- 
ulation. Is  to  be  taken  as  true  In  this  re- 
spect, shows  the  taxable  property  of  the 
town  is  $291,864;  8  per  cent  thei^f  being 
$8,766.62,  or  nearly  twice  the  amount  of  the 
proposed  indebtedness.  The  probable  cost 
of  maintaining  and  operating  the  plant  in 
the  future  cannot  enter  into  the  question. 
The  constitutional  prohibition  contemplates 
a  present,   and  not  a  future,  indebtedness. 

[S]  6.  The  board  of  trustees,  as  constitut- 
ed by  statute,  consisted  of  five  •members; 
but,  at  the  time  it  called  the  election,  it  con- 
Blsted  of  only  four  members.    All  four  mem- 


bers were  present,  however,  and  voted  in  fa- 
vor of  all  the  steps  that  were  taken.  They 
constituted  a  legal  quorum,  and  the  fact  that 
one  member  had  resigned  In  no  wise  affected 
the  legality  of  the  action  taken.  A  major- 
ity of  a  quorum  is  sufficient,  unless  there  be 
some  other  rule  established  by  the  Constitu- 
tion ol:  the  charter.  Cooley's  Constitutional 
Limitations  (7th  Ed.)  p.  201. 

Section  3697  of  the  Kentucky  Statutes,  be- 
ing a  part  of  the  charter  of  sixth-class  cities, 
expressly  provides  that  a  majority  of  the 
members  of  the  board  of  trustees  shall  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness. 

In  Shugars  v.  Hamilton,  122  Ky.  606,  92 
S.  W.  664,  29  Ky.  Law  Rep.  127,  and  under 
a  precisely  similar  provision  of  the  charter 
of  cities  of  the  fifth  class,  it  was  held  tliat 
four  members  of  a  council  of  six  members 
constituted  a  quorum  for  the  transaction  of 
business. 

It  follows  that  the  four  members,  in  the 
case  at  bar,  were  fully  authorized  to  exer- 
cise, as  they  did,  the  power  of  the  board. 

[6]  6.  The  objection  that  the  election  offi- 
cers failed  to  perform  their  clerical  statutory 
duty  of  detaching  and  destroying  the  unused 
ballots,  but  returned  them  to  the  clerk,  is 
without  merit  At  most  it  was  a  mere  irreg- 
ularity which  would  not  Invalidate  the  elec- 
tion. See  authorities  cited  supra.  Graham 
V.  Graham,  68  S.  W.  1093,  24  Ky.  Law  Rep. 
548,  is,  in  etTect,  conclusive  against  this 
objection.  In  that  case  the  polls  were  open 
about  an  hour  later  and  closed  about  an  hour 
earlier  than  the  law  required;  the  ballot 
'box  in  which  the  ballots  were  deposited 
during  the  voting  hours  remained  unlocked ; 
and  the  number  of  unused  ballots  was  not 
certified  at  all.  In  the  absence  of  evidence, 
showing  that  some  one  had  been  prejudiced 
by  these  irregular  actions  of  the  election  of- 
ficers, the  court  declined  to  nullify  the  elec- 
tion. 

After  a  careful  review  of  the  facts  of  this 
case,  and  all  the  objections  taken  to  the  elec- 
tion, we  are  of  opinion  that  all  the  neces- 
sary steps  were  taken  to  authorize  the  con- 
templated bond  Issue,  and  that  the  circuit 
Judge  properly  dissolved  the  injunction. 

The  motion  to  reinstate  the  injunction  la 
overruled. 

SETTLE,  HANNAH,  and  HURT,  JJ.,  con- 
cur in  this  opinion;  and  by  order  of  the 
court  this  opinion  will  be  printed  in  the  offi- 
cial reporta 
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BAM)WIN  et  al.  ▼.  JORDAN  et  nx. 
(No.  358.) 

(CJourt  of  Civil  Appeals  of  Texas.     Bl  Paso. 

Nov.  19,  1914.     Rehearing  Denied 

Dec.  17,  1914.) 

1.  PifDOES    (8    67*)— AcnOW    TO    FORECT^OBB— 

Sufficiency  or  Petition. 

In  an  action  on  a  principal  note  for  the 
amount  shown  to  be  due  and  for  attorney's  fees 
provided  therein,  less  the  credits,  and  for  a  fore- 
closure of  the  plaintiff's  lien  upon  a  note  given 
as  collateral  security  and  for  an  order  for  its 
sale,  the  petition  was  not  insufficient  because  it 
did  not  allege  that  the  collateral  note  was  ever 
presented  to  the  payor  for  payment,  or  that  pay- 
ment thereof  was  ever  refuged. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  §§  184,  18C;    Dec.  Dig.  |  57.*] 

2.  Pledges  (|  57*)— Action  to  Fobeolosx— 
SuFwciENCx  OF  Petition— Defensitk  Mat- 

TEBS. 

In  such  action,  the  petition  was  not  insuffi- 
cient because  it  did  not  allege  that  the  payor  of 
the  collateral  note  had  not  paid  it  to  plaintiff, 
or  that  defendants  were  not  entitled  to  any  cred- 
it on  the  principal  note  sued  on,  by  reason  of 
any  payment  on  the  collateral  note,  since  snch 
payments  were  defensive  matters. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  f$  184,  185 ;    Dec.  Dig.  §  57.*] 

3.  Pledges  (||  21,  30*)— Coi^^tebal  Notb^ 
Rights  of  Parties. 

When  a  collateral  note  has  been  indorsed 
and  delivered,  the  pledgee  is  the  legal  owner  of 
it  to  the  extent  of  the  debt,  and  the  pledgor  is 
the  owner  of  the  remainder,  and  the  pledgee  is 
entitled  to  collect  the  note,  though  he  must  use 
diligence  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  ifi  45,  184,  185;  Dec  Dig.  S§  21,  30.*] 

4.  Pledges  (§  57*)— Enforcement— Pabties. 

In  an  action  on  a  note  for  the  amount 
shown  to  be  due,  and  for  attorney's  fees  provided 
therein,  less  the  credits,  and  for  a  foreclosure 
of  the  plaintiff's  lien  upon  the  collateral  notes 
and  a  sale  thereof,  the  payor  of  the  collateral 
note,  who  indorsed  it  in  blank,  was  not  a  neces- 
sary party  defendant  to  the  suit  on  the  princi- 
pal note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  §i  184,  185;    Dec.  Dig.  8  57.*] 

Appeal  from  District  Court,  Uarris  Coun- 
ty;  Wm.  Masterson,  Judge. 

Action  by  G.  W.  Jordan  and  wife  against 
J.  O.  Baldwin  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Stevens  &  Stevens,  of  Liberty,  and  Bald- 
win &  Baldwin,  of  Houston,  for  appellants. 
J.  V.  Meek,  of  Houston,  for  appellees. 

WALTHALL,  J.  On  February  7,  1911,  ap- 
pellants Jacob  C.  Baldwin  and  Charles  H. 
Taylor  executed  and  delivered  to  appellee 
Mrs.  Cora  Jordan,  wife  of  appellee  G.  W. 
Jordan,  a  promissory  note  for  $1,239,  due  In 
six  months  from  date,  promising  interest  and 
attorney's  fees  on  failure  to  pay  the  note  or 
interest  when  due,  should  the  note  be  placed 
in  the  hands  of  an  attorney  for  collection,  or 
if  collected  by  legal  proceedings,  and  any 
judgment  rendered  to  bear  10  per  cent  in- 
terest. The  note  further  pledged,  as  coUat- 
ernl  .security  for  the  iiayment  of  the  prin- 


cipal note,  one  note  for  12,140,  made  by  K. 
H.  Whltmlre  to  Jacob  C.  Baldwin,  of  date 
February  1,  1910,  due  In  two  years,  and  se- 
cured by  vendor's  lien  on  real  estate.  The 
note  further  provided  that  in  the  event  of 
default  in  its  payment  at  the  option  of  Mn. 
Cora  Jordan,  or  holder,  .the  note  should  be- 
come due  and  payable,  and  that,  upon  default 
of  payment  at  maturity,  Mrs.  Cora  Jordan 
was  authorized  and  empowered  to  sell  the 
collateral  Whitmire  note,  either  at  private 
sale  or  at  public  auction  at  her  option,  for 
the  purpose  of  paying  the  note.  Should  the 
collateral  note  be  sold  at  auction,  three  days' 
notice  of  the  time  and  place  of  sale  should 
first  be  given,  as  provided  In  the  note,  all 
costs  to  be  charged  to  the  makers  of  the  note, 
and,  on  a  sale,  the  holder  could  become  the 
purchaser  of  the  collateral  note,  if  the  high- 
est bidder.  The  note  then  made  further  pro- 
vision for  costs  in  event  of  any  litigation  on 
the  collateral  note.  On  March  27,  1913,  ap- 
pellees broagbt  suit  on  the  principal  note  for 
the  amount  shown  to  be  due  and  for  attor- 
ney's fees,  less  the  credits  indorsed  on  the 
note,  and  asked  for  a  foreclosure  of  the  pledg- 
ee's lien  upon  the  collateral  note  and  for  or- 
der of  sale  and  for  general  and  special  relleC 
Jury  was  waived.  The  court  overruled  de- 
fendant's exceptions,  heard  the  evidence,  and 
rendered  Judgment  for  plaintiffs. 

[I]  Appellant's  first  assignment  of  error 
complains  of  the  order  of  the  court  in  over- 
ruling their  special  exception  to  plaintiffs' 
petition  because  it  failed  to  allege  that  the 
collateral  note  was  ever  presented  to  the 
payor,  Whitmire,  for  payment,  or  that  pay- 
ment thereof  was  ever  refused.  If  the  suit 
had  been  on  the  collateral  note  or  some  rea- 
son shown  in  plaintiff's  petition  why  demand 
should  have  been  made  on  the  payee  of  the 
collateral  note  by  the  holder,  the  exception 
might  have  been  well  taken;  but  the  petition 
shows  none,  and  appellants  have  pointed  out 
none.    The  assignment  is  overruled. 

[2,  3]  The  second  assignment  Is  to  the  ef- 
fect that  the  court  should  have  sustained 
their  exception  to  plaintiff's  petition,  because 
it  did  not  allege  that  Whitmire  had  not  paid 
to  plaintiff  the  collateral  note  or  that  de- 
fendants were  not  entitled  to  any  credit  on 
the  note  sued  on  by  reason  of  any  paj-ment 
on  the  collateral  note.  Whether  the  note  sued 
on  or  the  collateral  note  had  been  partly  paid 
or  fully  paid  were  defensive  matters  and  need 
not  be  alleged  by  the  plaintiff.  The  appel- 
lants, under  their  first  proposition  under  this 
assignment,  state  correct  propositions  of  law, 
but  have  no  application  to  the  assignment  It 
is  elementary  that,  when  a  collateral  note 
has  been  Indorsed  and  delivered,  the  pledgee 
is  the  legal  owner  of  it  to  the  extent  of  the 
debt,  and  the  pledgors  are  owners  of  the  re- 
mainder, and  that  the  pledgee  is  entitled  to 
collect  the  note  and  must  use  diligence  to  do 
so,  but  there  Is  nothing  in  these  principles  of 
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law  that  necessitate  or  even  suggest  the  pro- 
priety of  the  holder  of  the  collateral  note  to 
make  any  statement  at  all,  in  suing  on  the 
principal  note,  with  reference  to  It,  more 
than  the  fact  of  the  pledge,  the  lien  given  by 
reason  thereof,  and  a  prayer  for  the  fore- 
closure of  the  pledgee's  lien.  A  pleader  may, 
if  he  prefers  to  do  so,  show  all  credits  the 
defendants  are  entitled  to,  and,  if  the  col- 
lateral note  is  then  due,  may  embrace  it  in 
his  suit  and  ask  a  foreclosure  of  the  vendor's 
lien,  but  he  is  not  required  to  do  so. 

[4]  By  defendant's  third  and  fourth  as- 
signments they  claim  that  Whltmlre,  the 
payor  of  the  collateral  note,  was  a  necessary 
party  defendant  in  the  suit  on  the  principal 
note,  and.  If  not  a  necessary  party,  then  a 
proper  party,  and  complain  that  the  court 
should  have  given  them  permission  to  make 
Whltmlre  a  party  defendant,  in  order  that 
all  matters  between  plaintiffs  and  def eudants 
and  Whltmlre  might  be  adjusted,  and  that 
Whltmlre  In  that  suit  might  have  an  oppor- 
tunity to  foreclose  the  vendor's  lien  express- 
ed in  the  collateral  note.  We  have  carefuUy 
examined  defendant's  first  amended  original 
answer,  and  fiud  no  facts  alleged  which  to 
us  would  seem  to  justify  the  trial  court  In 
delaying  the  plaintiff's  ^ult  In  order  to 
bring  in  Whltmlre,  and  require  the  plain- 
tiffs, if  the  court  could  properly  do  so,  to 
sue  on  the  collateral  note  and  adjust  the 
equities,  if  any,  between  the  defendants  and 
Whltmlre,  and  to  foreclose  the  vendor's  lien 
expressed  In  the  collateral  note.  The  col- 
lateral note  was  indorsed  in  blank  by  the 
payee,  and  we  must  look  to  the  principal 
note  described  above  to  see  the  parties' 
agreement  with  reference  to  It.  Unless  Whit- 
mire  was  a  necessary  party  to  the  suit  on  the 
principal  note,  the  court's  ruling  was  cor- 
rect To  bold  that  Whltmlre  was  a  neces- 
sary party  to  a  suit  on  the  principal  note 
would  be  to  hold  that  the  holder  of  the 
principal  note  could  not  elect  to  sue  on  It 
without,  also,  at  the  same  time,  suing  on  the 
collateral  note.  We  do  not  so  understand 
the  law,  and  the  appellants  have  referred  us 
to  no  authority  so  holding.  Appellants  refer 
us  to  the  case  of  East  Texas  li'lre  Ins.  Co. 
V.  Coffee,  reported  in  61  Tex.  at  page  287. 
The  point  contended  for  here  is  not  found  or 
decided  in  that  case.  That  was  an  action 
brought  by  Coffee  to  recover  on  a  policy  of 
Insurance  against  fire  issued  by  the  Insur- 
ance company  to  Coffee  &  Pearson,  which, 
with  the  iconseut  of  the  Insurance  com- 
pany, was  transferred  by  Coffee  &  Pearson  to 
Coffee.  The  action  was  brought  by  Coffee 
in  his  own  name  and  right  as  the  owner  of 
the  policy,  but  the  evidence  developed  the 
fact  that,  after  the  loss.  Coffee  assigned 
the  policy  to  Seeligson  &  Co.,  probably  as  col- 
lateral security  for  a  debt  due  by  him  to 
that  company.  The  court  held  In  that  case 
in  the  language  quoted  by  appellants  in  their 
brief: 


"A  debtor  is  entitled  to  have  before  the  court, 
before  a  judgment  can  be  rendered  against  him, 
such  person  or  persons  as  plaintiffB  as  will  make 
the  judgment  conclusive  of  the  rights  of  all  par- 
ties who  have  an  interest  in  the  debt,  and  he 
thus  l>e  relieved  from  farther  costs,  vexation,  or 
UabiUty." 

We  do  not  think  that  case  conflicts  with 
our  holding  In  this.  The  cases  appellants 
refer  us  to  as  authorities  on  the  proposition 
under  consideration  are  cases  where  suits 
were  brought  on  the  collaterals  held,  or  where 
separate  suits  on  the  principal  debt  and  on 
the  collateral  were  pending  in  the  same 
court,  and  a  consolidation  of  the  two  was  or- 
dered by  the  trial  court  In  their  fifth  and 
sixth  assignments,  appellants  complain  that 
they  should  have  been  allowed  the  credits 
shown  on  the  principal  note  and  on  the  col- 
lateral note,  which  was  not  done.  We  have 
made  the  calculation  as  near  as  we  can,  and 
find  that  the  credits  were  all  allowed,  with 
a  small  margin  in  appellee's  favor. 

The  case  is  atSrmed. 


WINKIB  V.  OONATSER.     (No.  668.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  7,  1914.     Rehearing  Denied 

Dec  19,  1914.) 

1.  Execution  (J  171*)  —  Restbainino  En- 
forcement OF  Execttcion  —  Adequacy  of 
Remedy  at  Law— Statutes. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4643,  authorizing  an  injunction  where  a 
cloud  will  be  put  on  real  estate  by  a  sale  on 
execution  against  one  having  no  interest  in  the 
property,  the  adequacy  of  plaintiff's  remedy  at 
law  in  a  case  within  the  statute  la  no  objection 
to  relief. 

[Ed.  Note.— For  other  cases,  tee  Execation, 
Cent  Dig.  {§  497-618;  Dec.  Dig.  {  171.»] 

2.  BxEcimoN  (§  171*)  —  Restbainino  Satk 
ON  Execution — Gbounds. 

Equity  will  enjoin  a  sale  of  land,  title  to 
which  is  in  a  husband,  under  execution  against 
his  wife,  where  parol  evidence  is  necessary  to 
show  that  she  was  not  sued  for  necessaries  fur- 
nished her  or  her  children,  and  that  the  prop- 
erty was  not  purchased  with  her  separate  earn- 
ings, and  will  cancel  the  execution  as  cloud  on 
title. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  497-518 ;    Dec.  Dig.  {  171.*] 

3.  HT7SBAND  AND  WiFE  (g  262*)— TriLB-OON- 
VEYANCE  TO  HUSHAND— COMMUNITY  PBOP- 
EBTY. 

Land  conveyed  to  a  husband  is  prima  facie 

community  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  H  »18, 914 ;  Dec.  Dig.  §  262.*] 

4.  Husband  and  Wife  (J  268*)— Liability 
OF  Husband  fob  Wife's  Debt— "Nece88A- 

BIES." 

A  debt  due  from  a  wife  for  commissions  for 
an  exchange  of  her  separate  property  is  not  for 
"necessaries,"  within  Vernon's  Sayles'  Ann.  Civ. 
St  1911,  art  WJ-i,  detlnring  thot  neither  the 
separate  property  of  the  husband  nor  the  com- 
munity property  other  than  the  personal  earn- 
ings w  the  wife  and  the  income  from  her  sepa- 
rate property,  shall  be  subject  to  the  payment  of 
debts  contracted  by  her,  except  for  "necessaries" 
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fttmiBbed  h«r  or  her  children,  and  community 
property  U  not  liable  therefor. 

(Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ig  963-967 ;   Dec.  Dig.  g  268.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessaries.] 

6.  Statutes  (g  115*)— Titub— Stjiwiciknct. 

The  title  of  Acts  33d  L«g.  c.  32  (Vernon's 
Sayles'  Ann.  CIt.  St.  1914,  arts.  4821,  4622, 
4624),  "An  act  to  amend  articles  4621,  4622  and 
4624  *  •  •  concerning  the  marital  rights  of 
parties,  defining  separate  and  community  prop- 
erty ♦  •  •  conferring  upon  the  wife  the  pow- 
er to  make  contracts,"  etc.,  meets  the  require- 
ment of  Const,  art.  3,  g  35,  declaring  that  no 
bill  shall  contain  more  than  one  subject,  which 
shall  be  embraced  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  gg  150,  151;  Dec.  Dig.  g  115.*] 

Appeal  from  District  Court,  Hemphill 
County;    F.  P.  Greever,  Judge. 

Action  by  W.  J.  Conatser  against  H.  J. 
Winkle  and  anotber.  From  a  judgment  per- 
petuating the  injunction,  defendant  named 
appeals.    Affirmed. 

Fisher  &  Palmer,  of  Canadian,  for  appel- 
lant Hoover  &  Hoover,  of  Canadian,  for 
appellee. 

HALL,  J.  Appellee,  Conatser,  filed  this 
suit  in  the  district  court  of  Hemphill  coun- 
ty, seeking  to  restrain  0.  H.  Tipps,  the  sher- 
iff of  said  county,  from  selling  certain  real 
estate,  which  bad  been  levied  upon  by  virtue 
of  an  execution  Issued  out  of  the  district 
court  of  Hemphill  county,  upon  a  certain 
judgment  rendered  on  the  6th  day  of  Septem- 
ber, 1913,  against  Mrs.  Mary  A.  Conatser, 
wife  of  the  plaintiff,  and  In  favor  of  the 
appellant,  Winkle.  Tbe  Judgment  upon 
which  this  execution  was  issued  was  based 
upon  a  judgment  recovered  in  January,  1913. 
by  H.  J.  Winkle  against  Mrs.  Conatser,  in 
Stanislaus  county,  CaL  Tbe  California  judg- 
ment was  recovered  by  Winkle  for  certain 
commissions  alleged  to  be  diip  him  as  a  real 
estate  broker  in  tbe  exchange  of  certain 
property  situated  In  California,  and  belonging 
to  Mrs.  Conatser.  Appellee  was  made  a 
party  defendant  pro  forma,  but  neither  of 
the  judgments  were  rendered  against  him 
personally.  From  a  judgment  perpetuating 
tbe  injunction  this  appeal  is  prosecuted. 

[1]  Appellant  first  contends  that  the  in- 
junction herein  should  not  have  been  grant- 
ed because  it  appears  from  tbe  petition  that 
the  plaintiff  had  an  adequate  remedy  at  law 
for  the  injuries  complained  of.  Article  4643, 
Vernon's  Sayles'  Civil  Statutes,  provides  that 
judges  of  the  district  and  county  courts  may 
grant  writs  of  injunction  in  tbe  following 
cases: 

"(3)  In  all  cases  where  tbe  applicant  for  such 
writ  may  show  himself  entitled  thereto  under 
the  principles  of  equity,  and  as  provided  by 
statutes  and  all  other  acts  of  this  state,  provid- 
ing for  the  granting  of  injunctions,  or  where 
cloud  would  be  put  on  the  title  of  real  estate 
being  sold  under  an  execution  against  a  person, 


partnership  or  corporation,  having  no  interest 
in  such  real  estate  subject  to  the  execution  at 
the  time  of  the  sale,  or  irreparable  injury  to 
real  estate  or  personal  property  is  threatened, 
irrespective  of  any  legal  remedy  at  law." 

The  fact  that  the  applicant  for  Injunction 
had  an  adequate  remedy  at  law  was  formerly 
a  sufficient  ground  under  the  decisions  of  this 
state  for  denying  him  relief  in  equity.  Hie 
above-quoted  statute  was  enacted  to  change 
this  rule.  By  tbe  express  provisions  of  itara- 
graph  3,  if  the  title  to  his  real  estate  Is 
about  to  be  clouded,  be  is  now  entitled  to 
his  writ  of  Injunction,  "irrespective  of  any 
legal  remedy  at  law."  Lakeside  I.  Co.  ▼. 
Klrby,  166  S.  W.  717;  Houston  OU  Co.  ▼. 
Davis,  154  S.  W.  337 ;  Acme  Cement  Plaster 
Co.  V.  American,  C.  P.  Co.,  167  S.  W.  185. 

[2, 1]  It  is  said,  in  Texas  Land  &  Mort- 
gage Go.  V.  Worsham,  6  Tex.  Civ.  App.  246, 
23  S.  W.  938,  that  if  a  judgment  is  on  Its 
face  valid  and  is  a  subsisting  lien  on  lands 
requiring  extrinsic  and  parol  evider.ce  to  de- 
feat it,  equity  will  enjoin  execution  thereon- 
der  and  order  its  cancellation  as  a  doud  on 
the  title.  This  seems  to  be  tbe  rule  annoiinc- 
ed  by  tbe  great  weight  of  authority.  Under 
article  4624,  Vernon's  Sayles'  Civil  Statates. 
neither  tbe  separate  property  of  tbe  bos- 
band  nor  the  community  property,  otber 
than  the  personal  earnings  of  the  wife,  and 
the  income,  rents,  and  revenues  from  lier 
separate  property,  shall  be  subject  to  the  pay- 
ment of  debts  contracted  by  her,  except  tliose 
contracted  for  necessaries  furnished  ber  or 
ber  children.  Neither  the  California  judg- 
ment nor  the  Judgment  rendered  In  Hemphill 
county,  upon  which  this  execution  was  Is- 
sued, shows  the  nature  of  the  original  debt 
upon  which  suit  was  Instituted  against  Mrn. 
Conatser.  Parol  evidence  is  therefore  neces- 
sary to  establish  tbe  fact  that  she  was  not 
sued  for  necessaries  furnished  her  or  lier 
children,  and  tbat  tbe  property  was  not  pur- 
chased with  her  separate  earnings,  tlius 
bringing  it  within  the  rnle  announced  in  Tex- 
as Land  &  Mortgage  Co.  v.  Worsham,  supra. 
Tbe  land  upon  which  the  execution  ba'l 
been  levied  was  conveyed  to  appellee,  and 
was  prima  fade  community  property. 

[4]  The  trial  court  did  not  err  in  holding 
that  the  debt  due  from  Mrs.  Conatser  to  ap- 
pellant as  commissions  for  the  exchange  of 
her  separate  property  in  California  could  not 
be  classed  as  a  debt  for  "necessaries"  within 
tbe  meaning  of  tbe  statute. 

[t]  We  think  the  ttUe  of  Act  33d  Leg.. 
pp.  61  to  63,  c.  32  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  gg  4621,  4622,  4624),  meets  tbe 
requirements  of  article  3,  g  35,  of  tbe  Con- 
stitution. Taggart  v.  Hlllman,  42  Tex.  Civ. 
App.  71,  93  S.  W.  245;  Focke  T.  State  (Cr. 
App.)  144  S.  W.  267;  Brown  v.  State.  57 
Tex.  Cr.  B.  269,  122  S.  W.  565 ;  Singleton  v. 
State,  53  Tex.  Cr.  B.  625,  111  S.  W.  736. 

We  find  no  reversible  error  in  tbe  record, 
and  tbe  judgment  is  affirmed. 
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SAN  ANTONIO  &  A.  P.  RY.  CO.  t.  GRADY. 

(No.  B384.) 

<Coart  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  16, 1914.) 

1.  Trial  (|  191*)— In8truction»— Evidewcb. 

Where,  in  an  action  against  the  initial  car- 
rier for  negligent  handling  and  delay  in  trans- 
portation, the  shipper  testified  that  he  made 
a  contract  for  through  shipment,  while  the  car- 
rier introduced  a  bill  of  lading  limiting  Its  lia- 
bility to  damages  accruing  on  its  own  line  and 
showed  no  damage  or  delay  occurred  on  its  line, 
a  charge  that  the  contract  was  for  through  ship- 
ment was  on  a  material  issue  and  assumed  a 
controverted  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  420-431,  435;   Dec.  Dig.  {  191.*] 

2.  Cabbiebs   (I   180*)— Intrastate  Shipment 
—Initial  Caebibb— Limitation  of  Liabil- 

ITT. 

An  initial  carrier  of  an  intrastate  shipment 
may  limit  its  liability  for  damages  occurring  on 
its  own  line  and  in  tendering  the  shipment  to 
the  connecting  carrier  tar  transportation  to  th« 
point  of  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f!  815-828;    Dec  Dig.  !  180.»] 

3.  Evidence  (S  178*)— Secondabt  Evidbrcb— 
Loss  OF  Pbimaby  Evidence. 

Where  a  carrier  did  not  contend  that  it  did 
not  issue  contracts  for  return  transportation  of 
a  shipper  who  lost  the  contracts,  the  shipper 
could  testify  as  to  their  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C4snt.  Dig.  !l  580-594;   Dec  Dig.  i  178.*] 

Appeal  from  San  Patricio  County  Court; 
P.  A.  Hunter,  Judge. 

Action  by  R.  J.  Grady  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
Froiu  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Kleberg  &  Stayton  and  David  M.  Plcton, 
Jr.,  all  of  Corpus  Christ!,  for  appellant 

CARL,  J.  Appellee,  R.  J.  Grady,  sned  ap- 
pellant, San  Antonio  &  Aransas  Pass  Rail- 
way Company,  for  damages  to  two  cars  of 
watermelons  shipped  from  Slnton,  Tex.,  one 
car  to  Corsicana,  Tex.,  and  the  other  to  En- 
nls,  but  diverted  In  transit  to  Hillsboro,  Tex. 
It  is  alleged  that  on  account  of  the  negligent 
handling  and  delay  of  the  railway  company 
the  melons  In  the  car  that  went  to  Corsicana 
were  ruined,  bursted,  and  bruised  in  such  a 
way  that  they  were  worthless,  but  would 
have  been  worth  $140  on  the  market  if  they 
bad  been  properly  and  promptly  delivered; 
and  from  the  car  that  went  to  Hillsboro  171 
had  been  stolen  or  were  missing,  valued  at 
$30.20.  The  plaintiff  alleged  that  both  were 
through  shipments,  and  that  he  was  compel- 
led to  pay  the  freight  charges  before  he  ob- 
tained the  cars,  but  the  freight  paid  on  the 
Corsicana  car  was  returned  to  him.  Plain- 
tiff also  alleges  that  the  railway  company 
contracted  to  give  blm  free  transportation 
with  the  shipments, 'but  failed  to  do  so,  and 
he  was  compelled  to  pay  |20  for  railway  fare. 
The  total  amount  sued  for  was  $199.70,  and 
that  sum  be  recovered. 


Appellant  pleaded,  among  other  defenses,  a 
contract  limiting  Its  liability  to  its  own  line, 
which  terminated  at  Houston,  Tex.,  and  to  de- 
livery there  to  its  connecting  carrier,  which 
in  this  Instance  was  the  Houston  &  Texas 
Central  Railway  Company.  Both  cars  were 
loaded  at  Sinton,  consigned  to  the  plaintiff, 
and  tlie  destination  of  San  Antonio  &  Arans- 
as Pass  car  No.  7143  was  Corsicana,  routed 
by  way  of  Houston  and  thence  of  the  Houston 
&  Texas  Central  Railway  to  point  of  destina- 
tion, while  the  other  car  was  billed  to  Ennis, 
but  changed  to  Hillsboro.  Both  contracts  or 
bills  of  lading  show  that  the  cars  were  ship- 
ped from  Slnton  to  Houston,  and  a  clause  is 
contained  in  each  contract,  as  follows: 

"Section  2.  If  shipment  is  destined  to  a  point 
off  this  company's  road,  it  is  agreed  that  this 
is  no  contract  for  through  shipment,  and  this 
company's  liability  as  a  common  carrier  shall 
terminate  on  tender  of  delivery  to  a  connecting 
carrier." 

Other  Issues  will  be  stated  In  the  course 
of  the  opinion. 

The  flrst  assignment  complains  of  the  ac- 
tion of  the  court  In  giving  paragraph  9  of 
the  charge  to  the  Jury,  which  is  as  follows: 

"Yon  are  further  instructed  that  plaintiff's 
contract  with  the  defendant  shows  a  through 
shipment  of  said  melons,  and  the  defendant  can- 
not limit  its  liability  for  any  damages  occurring 
to  said  melons,  on  account  of  the  injury  or  dam- 
age to  said  melons,  occurring  on  any  connecting 
lines  over  wh'ich  said  melons  were  transported. 
If  said  melons  were  lort  or  damaged  anywhere 
en  route  to  their  destination,  the  defendant  in 
this  case  would  be  liable  for  the  full  amount  of 
the  damages  which  plaintiff  had  sustained,  re- 
gardless of  whether  the  loss  or  injury  occurred 
on  its  own  line,  or  on  the  line  of  the  connecting 
carrier  transporting  said  melons." 

The  objections  are:  (a)  Because  It  states 
an  incorrect  principle  of  law;  (b)  because 
the  flrst  part  thereof  is  on  the  weight  of  the 
evidence;  (c)  because  the  first  part  thereof  is 
on  the  weight  of  the  evidence  as  to  any  con- 
tract of  carriage  entered  into  between  plain- 
tiff and  defendant  which  had  not  been  intro- 
duced in  evidence  during  the  trial  of  the  suit; 
and  (d)  because  the  same  Is  an  erroneous 
construction  as  a  matter  of  law  of  the  con- 
tracts of  carriage  introduced  in  evidence  by 
defendant  covering  the  shipments  sued  on  by 
plaintiff. 

[1]  The  question  of  whether  or  not  the.  con- 
tracts of  carriage  entered  into  between  the 
parties  were  contracts  for  through  shipments 
was  a  question  for  the  Jury,  as  the  issues 
were  made  by  the  pleadings.  The  plaintiff 
alleged  that  he  made  contracts  for  through 
shipments  direct  from  Slnton  to  points  of  des- 
tination, and  to  this  be  tescifled.  But  the 
railway  introduced  in  evidence  the  two  con- 
tracts or  bills  of  lading,  one  signed  by  ap- 
pellee and  the  other  by  his  agent  or  repre- 
sentative, J.  T.  Patterson.  Both  of  these  bills 
of  lading,  or  contracts,  showed  the  shipments 
were  made  from  Slnton  to  Houston,  and  both 
contained  the  above  clause  limiting  the  lia- 


*For  other  cases  see  same  t(q>ic  and  section  NUMBBR  tn  Dec.  Dls.  A  Am.  Dig.  Kej-tio.  Series  A  Rep'r  Indexes 
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bility  of  appellant  to  damages  accruing  on  Its 
own  line  and  to  a  delivery  to  the  connecting 
carrier  to  point  of  destination. 

The  evidence,  then,  was  conflicting  as  to 
what  the  contract  of  carriage  was,  and  it 
cannot  be  said  that  this  part  of  the  charge 
was  not  material,  because  appellant  had  of- 
fered evidence  tending  to  show  that  there 
was  no  damage  or  delay  that  occurred  on  its 
line  or  up  until  the  cars  were  delivered  to 
the  connecting  carrier.  So  when  the  court 
charges  that  the  contracts  were  for  through 
shipment,  such  charge  is  certainly  npon  a  ma- 
terial part  of  the  controversy.  A  charge 
which  assumes  a  controverted  fact  is  errone- 
ous. T.  &  P.  By.  Co.  V.  Murphy,  46  Tex.  366, 
26  Am.  Rep.  272;  Linney  v.  Wood,  66  Tex. 
22, 17  S.  W.  244;  H.  &  T.  C.  Ry.  Co.  v.  Nixon, 
52  Tex.  19;  Overall  v.  Armstrong,  25  S.  W. 
440;  Boaz  Co.  v.  Schneider,  69  Tex.  128,  6 
S.  W.  402;  Lake,  Tomb  &  Co.  v.  Copeland,  31 
Tex.  Civ.  App.  369,  72  S.  W.  99. 

[2]  That  an  initial  common  carrier  of  an 
Intrastate  shipment  of  goods  may  limit  Its  lia- 
bility for  damages  to  those  occurring  on  its 
own  line  of  railway  and  in  tendering  the 
shipment  to  a  connecting  carrier  for  trans- 
portation to  point  of  destination  seems  to  be 
settled.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Jones,  104 
Tex.  92,  134  S.  W.  328;  S.  A.  &  A.  P,  By.  v. 
Chlttim,  135  S.  W.  747;  Elder  Dempster  Co. 
V.  Ry.  Co.,  105  Tex.  628, 154  S.  W.  975;  David 
Hunter  v.  So.  Pac.  By.  Co.,  76  Tex.  195,  13 
S.  W.  190.  A  similar  case  was  before  this 
court  in  S.  A.  &  A.  P.  By.  Co.  v.  Barnett,  27 
Tex.  Civ.  App.  502,  66  S.  W.  474,  and  Mr.  Chief 
Justice  James  held  that  in  the  absence  of  a 
fraud,  compulsion,  want  of  time  to  read  the 
contracts,  etc.,  the  shipper  could  not  repudi- 
ate the  contract  of  shipment  so  signed.  None 
of  these  matters  are  alleged  In  this  case.  On 
the  other  hand,  "they  appear  to  have  been 
deliberately  entered  into,  and  under  the  fore- 
going circumstances  must  be  taken  as  merg- 
ing all  previous  understandings  of  the  par- 
ties. By  their  terms  defendant  was  not  lia- 
ble for  injuries  occurring  beyond  its  line." 
So  says  Chief  Justice  James  in  the  Barnett 
Case,  supra,  and  the  court  makes  the  further 
observation  in  that  case: 

"The  fact  that  the  waybill  isaaed  by  defend- 
ant for  the  guidance  of  its  employes  denominat- 
ed this  as  a  'through  live  stock  waybill  from 
Karnes  City  to  San  Angelo  via  Cameron  &  G. 
C'  could  have  no  effect  upon  the  terms  of  the 
contracts  with  defendant.  Neither  could  the 
shipping  Tpport  signed  by  plaintiff  and  the 
Gulf,  Colorado  &  Santa  F6  Railway  agent  at 
Cameron." 

In  6.,  H.  &  S.  A.  By.  Co.  t.  Jones,  supi-a, 
the  court  says: 

"Upon  its  face  the  contract  of  shipment  ex- 
presses the  agreement  to  be  that  the  first  com- 
pany is  to  transport  the  cattle  to  the  end  of  its 
line  at  Placedo  and  there  deliver  the  same  to 
the  Galveston,  Harrisburg  &  San  Antonio  Bail- 
way  Company,  limiting  the  liability  of  each 
company  to  damages  arising  upon  its  own  line. 
To  bring  a  contract  of  this  character  within  the 
terms  of  article  331a,  the  contract  entered  into 
by  the  first  carrier  must  be  for  carriage  from 


the  point  of  shipment  to  the  destination,  and 
the  shipment  must  be  received  and  carried  by 
the  connecting  carriers  under  that  contract 
There  being  in  this  case  no  contract  for  through 
shipment,  the  fact  that  the  second  company  re- 
ceived and  transported  the  cattle  is  not  suffi- 
cient to  create  the  joint  liability  declared  by- 
article  33la,  and  the  Court  of  Civil  Appeals 
erred  in  so  holding.  In  order  to  bind  the  second 
or  subsequent  companies  jointly  with  the  first, 
or  with  any  of  the  other  companies,  there  must 
be  something  more  than  receiving  and  trans- 
porting the  goods,  or  property,  because  the  law 
requires  the  carrier  to  so  receive  and  transport 
such  freight  when  tendered  to  it  Ft.  Worth 
&  D,  C.  B.  B.  Co.  V.  Williams,  77  Tex.  125 
[13  S.  W.  637]." 

The  court  farther  said,  in  that  case: 
"The  said  railroad  company  also  assigns  as 
error  the  refusal  of  the  court  to  give  this  charge 
to  the  jury :  'You  are  instructed  that  the  de- 
fendant, St.  Louis,  Brownsville  &  Mexico  Bail- 
way  Company,  is  a  common  carrier,  and  as  such 
may  limit  its  liability  to  damages  occurring  on 
its  own  line,  and  cannot  be  required  to  furnish 
cars  to  go  beyond  its  own  line,  m  the  absence  of 
a  contract  so  requiring  same.  If  yon  find  that 
the  contract  of  shipment  in  question  limits  the 
defendant's  liability  to  damages  occurring  up- 
on its  own  line,  then  in  arriving  at  the  amount 
of  damages,  if  any,  sustained  by  plaintiff,  yon 
are  to  look  only  to  such  damages  as  may  be 
shown  to  have  occurred  upon  defendant's  own 
line  of  road,  and  damages,  if  any,  sustained  in 
transferring  said  cattle  to  connecting  carriers; 
and  if  you  further  find  that  no  damages,  such 
as  alleged  by  plaintiff,  occurred  upon  this  de- 
fendant's Une  of  road,  or  in  transferring  said 
cattle  to  connecting  carriers,  you  will  find  your 
verdict  in  favor  of  this  defendant.'  The  charge 
refused  presented  a  correct  statement  of  the  law 
applicable  to  the  facts  of  this  case,  and  we  are 
of  the  opinion  that  it  should  have  been  given  as 
a  guide  to  the  jury  in  determining  what  damag- 
es, if  any,  would  be  properly  chargeable  to  that 
railroad  company." 

A  similar  charge  was  requested  in  this 
case  and  refused. 

In  Hunter  v.  So.  Pac.  By.  Co.,  supra,  the 
court  has  this  to  say  as  to  liability  for 
freight  shipment: 

"And  the  fact  alone  that  it  received  goods 
marked  for  a  place  beyond  its  own  terminus 
does  not  import  an  agreement  to  transport  to 
the  destination  named  as  a  common  carrier. 
Laws  on  Carr.  §  240.  Those  cases  which  hold 
that  such  fact  alone  is  to  he  regarded  as  show- 
ing that  the  railroad  had  contracted  for  the  de- 
livery of  the  freight  at  the  point  of  destination, 
and  as  showing  that  it  had  made  arrangement* 
with  connecting  lines,  concede  that  this  is  not 
so  where  it  expressly  limits  its  liability.  Ala. 
S.  S.  By.  Co.  V.  Mt.  V.  Co.,  84  Ala.  173  [4 
South.  356];  Falvey  v.  Bailway,  76  Ga.  597 
[2  Am.  St  Bep.  58].  The  reason  a  railroad 
is  not  liable  beyond  its  own  Une  as  a  common 
carrier,  in  the  absence  of  an  express  contract, 
is  because  it  la  not  a  common  carrier  beyond 
its  own  line.  The  law  attaches  to  it  no  liability 
as  a  common  carrier  beyond  the  terminus  of  its 
own  line,  and  does  not  compel  it  to  act  as 
common  carrier  over  other  lines  not  within  its 
control.  Bailway  v.  Baird,  75  Tex.  256  [12  S. 
W.  530].  Hence,  when  this  liability  does  at- 
tach, it  must  be  by  virtue  of  some  contract  as- 
suming it.  In  the  case  under  consideration, 
the  stipnlation  excepted  to  expressly  releases  it 
from  such  liability.  It  waa  lawful  for  the  de- 
fendant in  the  contract  of  shipment  to  so  de' 
cide.    Bailway  v.  Baird,  supra." 

The  first  five  assignments  are  sustained, 
since  they  all  raise  substantially  the  matters 
bereinaboye  discussed. 
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[3]  The  matters  complained  of  In  the  sixth 
assignment  are  without  merit  Appellee  tes- 
tified that  he  received  written  contracts  for 
his  transportatt<»,  the  first  of  which  he 
presented  when  ready  to  return,  and  it  was 
refused.  The  second  time,  he  presented  a 
duplicate,  the  original  being  lost,  and  this 
was  refused.  It  Is  not  contended  that  appel- 
lant did  not  issue  sncb  contracts  for  return 
transportation,  and  appellee,  having  lost 
these  papers,  and  that  fact  appearing,  could 
testify  as  to  the  contents  of  the  papers. 
This  assignment  is  overruled. 

The  judgment  Is  reversed  and  the  cause 
remanded. 


ALLISON  v.  RICHARDSON  et  aLt 
(No.  7214.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  28,  1914.    Rehearing  Denied 

Jan.  2,  1015.) 

1.  Tbkspassto  Tbt  Titub  ($  6*)— SuBTioiBN- 
CY  OF  Evidence  of  Trri-B. 

In  trespass  to  try  title  against  a  person  in 
actual  possession,  who  claimed  under  deeds  of 
conveyance  and  was  not  a  naked  trespasser, 
where  plaintiff  had  never  occupied  the  laud,  he 
could  recover,  if  at  all,  upon  the  strength  of  his 
title  only,  and  not  upon  the  weakness  of  de- 
fendant's title. 

[Kd.  Note. — For  other  cases,  see  Trespass  to 
Try  Tide,  Cent  Dig.  H  6-»f  15,  16;  Dec,  Dig. 
I  6.*] 

2.  Abatemkht  and  Revival  {J  39»)— Disso- 

.  LUTION     or     COBPOBATION — "DEFBNDANT"— 

"Plaintiff"— "PiBBSON." 

Under  Rev.  St.  1911,  art  3723,  providing 
that  where  a  sole  defendant  dies  after  judgment 
for  money  against  him  execution  shall  not  issue 
thereon,  but  that  the  judgment  may  be  paid  in 
due  course  of  administration ;  article  3725,  de- 
fining "plaintiff"  as  used  in  that  title  as  the 
party  in  whose  favor  a  judgment  is  rendered, 
and  "defendant"  as  the  party  against  whom 
judgment  was  rendered;  and  article  5504,  subd. 
2,  providing  that  "person"  includes  a  corpora- 
tion— a  judgment  against  a  corporation  was  not 
enforceable  by  execution  after  ii  had  been  dis- 
solved by  the  sale  of  its  roadbed,  franchise, 
tracks,  property,  and  charter  rights,  under  a 
deed  of  trust,  and  a  sale  under  execution'  of 
land  not  included  in  the  sale  under  the  deed  of 
trust  was  void. 

[Ed,  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {$  194-204 ;  Dec.  Dig. 
f  89.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defendant;  Plaintiff; 
Person.] 

8.  Railroads    (J    32*)— DissoLtrrroN— Wind- 
ing UP  Affairs— Limitations. 

Under  Rev.  St.  1911,  art.  6630,  providing 
that  whenever  a  sale  ol  the  roadbed,  track, 
franchise,  and  charter  powers,  and  privileges  of 
a  railroad  corporation  is  made,  the  directors  of 
the  corporation  shall  be  trustees  of  the  cred- 
itors, and  stockholders,  and  have  full  power  to 
settle  the  affairs  of  the  corporation,  and  article 
6539,  requiring  that  land  acquired  by  railroads, 
not  for  depots,  machine  shops,  turnouts,  and 
switches,  shall  be  alienated  within  12  years,  and 
providing  that  all  lands  not  so  alienated  shall 
become  forfeited  to  the  state,  where  the  direc- 
tors of  a  corporation,  whose  franchise,  etc.,  were 
sold  under  a  deed  of  trust  never  took  posses- 
sion of  property  not  included  in  the  sale,  and 


did  nothing  toward  settling  its  affairs,  for  2t 
years  they  had  no  interest  in  the  land,  especially 
as  it  must  be  presumed  that  they  abandoned  the 
trust  and  could  not  assume  it  after  such  a  lapse 
of  time. 

[Ed.  Note.— For  other  cases,  see  Railroads,. 
Cent.  Dig.  |§  63-69 ;   Dec  Dig.  §  82.*] 

Appeal  from  District  Court,  HendersoU' 
CJounty;    John  S.  Prince,  Judge. 

Trespass  to  try  title  by  B.  M.  Richardsoa 
against  O.  W.  Allison,  In  which  James  Gar- 
rity  and  others  Intervened.  From  a  Judg- 
ment for  plaintiff  and  the  interveners,  de- 
fendant appeals.    Reversed  and  rendered. 

J.  J.  Faulk,  of  Athens,  for  appellant  W. 
B.  Bishop,  of  Athens,  for  appellees. 

RAINET,  C.  J.  This  is  an  action  of  tres- 
pass to  try  title  to  8iy4  acres  of  land  brought 
by  appellee  Richardson  against  appellant 
Appellant  answered  by  general  demurrer  and 
by  plea  of  not  guilty.  On  the  5th  day  of 
February,  1914,  James  Garrlty,  W.  H.  Ran- 
dolph, and  C  T.  Bonner  Intervened,  aUeg;ing 
that  they  were  the  only  surviving  directors 
of  the  St  Louis  Railway  Company  of  Texas, 
which  became  defunct  on  the  10th  day  of 
February,  1886,  by  reason  of  the  roadbed,, 
franchises,  tracks,  property,  and  charter 
rights  of  said  railway  company  having  been 
sold  out  by  virtue  of  a  deed  of  trust;  that 
at  the  time  of  its  demise  no  one  was  ap- 
jpolnted  by  any  authority  to  take  charge  of 
the  said  sold-out  company,  and  that  they 
became  tbei  trustees  of  said  company's  stock- 
holders and  creditors;  that  said  Bonner  re- 
covered a  judgment  against  sold  railway 
company  on  the  7th  day  of  November,  1884r 
and  he  sold  an  Interest  to  plalutUT;  that 
said  judgment  was  valid  and  subsisting;  and 
that  said  land  bad  been  sold  by  virtue  of 
an  execution  issued  thereon,  and  asked  for 
a  judgment  against  defendant  for  possession, 
etc.  Defendant  answered  said  plea  by  plea 
of  not  guilty  and  three  years'  limitation.  A 
trial  resulted  In  a  judgment  in  favor  of 
plaintiff  and  Interveners,  and  defendant  ai>- 
peals. 

On  August  26,  1876,  the  land  in  contro- 
versy was  patented  by  the  state  of  Texas  to 
R.  C.  Underwood.  In  1880  Underwood  and 
wife  conveyed  it  to  the  Texas  &  St  Louis 
Railway  Company  in  consideration  of  the 
location  and  maintenance  of  a  depot  and 
station  on  said  road  contiguous  to  it  Bon- 
ner sued  and  recovered  a  judgment  against 
said  road  for  $745.70  on  November  6,  1884, 
and  executions  were  issued  thereon  from 
time  to  time  to  prevent  the  statute  of  limi- 
tation of  ten  years  from  running.  In  1886 
the  Texas  &  St.  Louis  Railway  Company's 
roadbed,  tracks,  franchises,  charter,  etc., 
were  sold  out  under  a  deed  of  trust,  and 
said  railway  company  became  extinct  This 
land  was  not  Included  in  the  sale  and  re- 
mained unoccupied  until  a  short  time  prior 
to  January  30,  1913,  when  it  was  possessed 
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by  appellant  under  deeds  from  parties  pur- 
porting to  be  the  belrs  of  the  original  gran- 
tee. On  the  30th  day  of  January,  1913,  an 
execution  was  issued  by  virtue  of  the  Bon- 
ner Judgment  It  was  lev-led  on  the  land  in 
controversy,  wliich  was  sold  by  the  sheriCT 
and  conveyed  by  him  to  appellee  Richardson. 

[1]  Appellant  being  in  actual  possession  of 
the  land  and  claiming  same  under  deeds  of 
conveyance,  he  was  not  a  naked  trespasser; 
therefore  appellees  could  not  recover  on  that 
ground  alone.  They  bad  never  occupied  the 
land,  and,  being  the  actors  in  this  action, 
must  recover  upon  the  strength  of  their  ti- 
tle, If  at  all,  and  not  upon  the  weakness  of 
appellant's  title.  Appellee  Richardson's  title 
depends  upon  the  validity  of  the  sale  of  the 
land  by  virtue  of  an  execution  issued  on  the 
Bonner  judgment  in  his  favor  rendered 
against  the  Texas  &  St  Louis  Railway  Com- 
pany. 

[2]  The  question  arises:  Was  said  execu- 
tion lawfully  Issued?  We  think  not  Ar- 
ticle 3723,  R.  S.,  provides:  " 

"When  a  sole  defendant  dies  after  judgment 
for  money  against  him,  execution  shall  not  issue 
thereon,  but  the  judgment  may  be  proved  up 
and  paid  in  due  course  ot  administration." 

Article  8725,  R.  S.,  provides: 

"By  the  term  'plaintiff*  as  used  in  this  title, 
is  meant  the  party  in  whose  favor  the  judgment 
is  rendered,  and  by  the  term  'defendant'  is 
meant  the  party  against  whom  judgment  was 
rendered." 

Article  6504,  R.  S.,  in  defining  ttie  meaning 
of  words,  says  In  subdivision  2  that  "'Per- 
son' includes  a  corporation."  So  we  con- 
strue the  word  "defendant"  as  used  in  ar- 
ticle 3723,  to  include  a  corporation,  and  ap- 
plies to  a  dissolved  corporation  with  the 
same  force  as  to  a  demised  person. 

The  Bonner  judgment  having  been  render- 
ed In  18S4,  and  the  Texas  &  St  I^ouis  Rail- 
way Company  having  been  dissolved  in  1886 
by  reason  of  the  sale  of  its  franchises,  etc.,. 
it  was  in  fact  dead,  and  it  was  unlawful  to 
thereafter  issue  executions  on  said  judgment, 
and  the  sale  thereunder  was  invalid.  In 
this  instance  27  years  elapsed  from  the  death 
of  the  road  until  the  sale  of  the  land  was 
made  under  the  execution.  The  statute  says 
an  execution  on  a  judgment  for  money  shall 
not  issue  after  the  death  of  the  defendant. 
This  positive  injunction  we  take  it  is  manda- 
tory, and  no  authority  exists  for  the  Issu- 
ance of  the  execution. 

There  is  some  conflict  in  the  decisions  of 
our  Supreme  Court  as  to  whether  a  sale  of 
land  under  execution  Issued  as  in  this  case 
is  void  or  voidable.  We  think  by  the  plain 
Import  of  the  statute  such  a  sale  is  void 
and  that  the  weight  of  authority  so  holds. 
In  the  case  of  Fleming  v.  Ball,  23  Tex.  Civ. 


App.  209,  60  S.  W.  985,  rendered  by  the 
Fourth  Court  of  Civil  Appeals,  and  a  writ  of 
error  denied  by  the  Supreme  Court,  it  was 
held  that  such  a  sale  was  void  and  could  be 
collaterally  attacked.  The  sale  in  that  case 
was  made  eight  years  after  the  death  of  the 
sole  defendant  and  on  whose  estate  there  has 
been  no  administration.  In  this  caae  there 
had  been  no  administration,  and  the  land 
bad  been  unoccupied  for  about  25  years.  We 
think  the  ruling  in  the  Fleming  Case  is  the 
correct  one,  and  we  wUl  follow  it 

[3]  When  the  Texas  8e  St  liOnis  RaUway 
Company  became  extinct  its  directors  be- 
came trustees  of  its  unsold  property,  and 
were  entiOed  to  administer  it  for  the  benefit 
of  creditors  and  stockholders.  Article  6630, 
R.  S.;  Aldridge  v.  Pardee,  24  Tex.  Civ.  App. 
254,  60  S.  W.  790. 

When  the  railway  corporation  became  ex- 
tinct its  directors  (interveners)  did  not  as- 
sume the  duty  imposed  upon  them  by  law. 
They  never  took  possession  of  the  property, 
nor  did  they  do  anything  towards  settling 
up  the  affairs  of  the  concern;  but  from  their 
nonaction  it  must  be  presumed  that  so  long 
a  time  having  elapsed  they  abandoned  the 
trust  and  cannot  now  assume  It  therefore 
whatever  rights  they  may  have  had  in  the 
matter  have  been  lost. 

The  appellant  invokes  article  1206,  B.  8., 
which  limits  the  time  for  the  settlement  of 
the  affairs  of  a  dissolved  private  corpora- 
tion by  its  directors  to  three  years.  We 
find  no  time  fixed  by  the  statute  under  the 
title  "railroad,"  in  which  the  administration 
of  the  affairs  of  a  defunct  railroad  is  to  be 
terminated.  We  find,  however,  in  article 
6539,  R.  S.  1911,  that  land  acquired  by  rail- 
roads not  for  depots,  machine  shops,  tarn- 
outs,  and  switches,  shall  be  alienated  by  the 
expiration  of  12  years,  and  all  land  not  so 
alienated  shall,  become  forfeited  to  the  state, 
and  it  would  seem  from  this,  whether  the 
terms  of  article  1206  apply  to  this  case,  that 
such  a  length  of  time  has  elapsed  that  such 
interest  as  may  have  been  held  by  the  inter- 
veners had  ceased  to  exist 

At  the  time  the  said  railroad  was  sold  out 
and  the  corporation  ceased  to  exist,  tho 
Bonner  judgment  was  a  valid  and  existing 
claim  and  could  have  been  collected  through 
the  trustees.  He  never  presented  said  claim, 
nor  took  any  steps  to  have  it  paid.  It  was 
not  enforceable  by  the  writ  of  execution,  but 
under  the  law  it  was  only  collectible  through 
the  administration  of  the  affairs  of  said 
defunct  railroad  company.   . 

The  plaintiff  and  interveners  failing  to 
show  any  titie  in  themselves  as  against  ap- 
pellant the  judgment  of  the  court  below  is 
reversed,  and  Judgment  here  rendered  for 
appellant 


Digitized  by 


Google 


Tex.) 


HOBTOK  T.  TBXAS  MIDLAND  R.  B. 


1023 


HORTON  T.  TEXAS  MIDLAND  R.  B. 

(No.  7233.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec 

12,  1914.     Rehearing  Denied  Jan.  2,  1916.) 

1.  Appeai.  and  Ebbor  (§  549*)— Biix  of  EIx- 
CEPnoNs—lNSTBtrcTioNs— Objections. 

The  giving  or  refusal  of  instructions  can- 
not lie  reviewed  where  there  is  no  bill  of  excep- 
tions showing  that  the  trial  court's  action  was 
challenged  before  finally  instructing  the  jury 
and  an  opportunity  given  the  court  to  cure  the 
errors  pointed  out,  as  provided  by  Acts  33d 
Leg.  c.  o9. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2441-2451;  Dec.  Dig.  { 
549.«] 

2.  Railboads  (j  95*)— Defective  Cbossino — 

PEBSONAL    InJUBIES — QUESnON   FOB  JUBT. 

Though,  under  Rev.  St.  1911,  art.  6485,  It 
is  the  absolute  legal  duty  of  a  railroad  company 
to  restore  a  crossing  to  its  original  state  and 
keep  it  in  repair,  it  is  a  question  for  the  jury 
whether  a  crossing  on  which  plaintiff  claimed  to 
be  injured  was  properly  restored  or  kept  in  re- 
pair. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  274-283 ;   Dec.  Dig.  {  96.*] 

3.  .Appeal   and   Ebbob   (|   1003*)- Review- 
Weight  or  Evidence. 

Unless  the  verdict  is  manifestly  against  the 

evidence,  the  appellate  court  may  not  disturb  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ti  3988-3943;    Dec.  Dig.  { 

1003.*] 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Action  by  Maggie  Horton  against  the  Tex- 
as Midland  Railroad.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

J.  G.  Matthews,  of  Greenville,  for  appel- 
lant Henry  C  Coke  and  S.  W.  Marshall, 
botb  of  Dallas,  and  Dashlell  &  Coon,  of  Ter- 
rell, for  appellee. 

RASBURT,  J.  Appellant  sued  appellee  in 
the  court  below  for  damages  for  per8<H>al  in- 
juries. Appellant  was  driving  upon  Division 
street  in  tbe  city  of  Greenville  in  a  buggy 
drawn  by  a  single  horse.  When  sbe  reached 
a  point  where  appellee's  line  of  railway  cross- 
ed said  street,  which  was  in  a  deep  cut  with 
liigh  embankments,  and  when,  upon  tbe  cross- 
ing faid  by  appellee  for  tbe  use  of  the  pub- 
lic, her  borse  shied,  causing  a  backward 
movement  of  the  buggy,  and  placing  same  In 
a  position  where  It  was  in  Imminent  danger 
of  being  pushed  or  driven  into  a  ditch  or 
water  hole  by  tbe  side  of  the  street  and  the 
railway,  caused  by  the  sweep  of  water  In 
time  of  rains,  as  it  came  down  the  public 
street  and  met  a  similar  sweep  of  water 
down  tbe  side  of  appellee's  road.  In  order 
to  avoid  such  result,  appellant  hurriedly  pull- 
ed her  horse  by  the  rein  in  a  direction  which 
would  propel  the  buggy  away  from  the  ditch 
and  avoid  same.  But  due  to  tbe  Jerk  of  the 
buggy  and  its  contact  with  the  railroad  tie 
or  raU,  she  was  thrown  from  the  buggy  and 
seriously  injured.  Tbe  grounds  of  negligence 
alleged  by  appellant  were  the  failure  of  tbe 


appellee  to  keep  and  maintain  a  statutory 
crossing,  alleging  specifically  that  said  cross- 
ing was  in  a  defective  condition  and  insuffi- 
cient in  width  for  tbe  purpose  for  which  it 
was  constructed.  Appellee's  answer  consist- 
ed of  a  general  denial,  a  special  plea  assert- 
ing that  the  crossing  was  as  wide  as  the  dirt 
road  and  as  wide  as  could  be  maintained  on 
account  of  tbe  ditches  on  either  side  there- 
of, which  were  necessary  to  carry  off  the 
water.  A  summary  of  the  facts  established 
by  the  evidence  of  the  respective  parties  is 
unnecessary  in  order  to  determine  the  is- 
sues involved. 

[1]  Tbe  first  assignment  of  error  complains 
of  the  action  of  the  trial  Judge  in  giving  a 
special  charge  requested  by  appellee ;  and  tbe 
second  assignment  complains  of  the  refusal 
of  the  Judge  to  give  a  special  charge  request- 
ed by  appellant.  Without  reference  to  wheth- 
er there  was  or  was  not  error  in  the  trial 
Judge's  action  In  giving  the  charge  in  the 
one  instance  and  in  refusing  to  do  so  in  the 
other,  we  cannot  consider  the  assignments, 
since  it  does  not  appear  from  the  record  be- 
fore us  that  appellant  complied  in  the  court 
below  with  the  recent  statutory  provisions 
governing  the  right  of  litigants  to  have  this 
court  review  tbe  action  of  the  trial  court  in 
the  giving  <nr  refusing  of  charges  specially 
requested.  Gen.  Laws  Reg.  Bess.  33d  Leg. 
1913,  p.  113.  We  have,  in  obedience  to  the 
several  legislative  enactments  dted,  and  in 
consonance  with  tbe  construction  placed  there- 
on by  the  other  Courts  of  Civil  Appeals, 
heretofore  held  that,  in  order  to  correct  al- 
leged errors  in  the  court's  general  charge  or 
In  giving  or  refusing  special  charges  review- 
ed by  the  appellate  courts,  it  should  affirma- 
tively apx>ear  from  the  record  by  bill  of  ex- 
ceptions, when  tbe  proceeding  complained  of 
is  some  part  of  the  general  charge,  or  the 
giving  of  a  special  charge,  that  the  charge 
so  complained  of  was  prepared  by  the  trial 
Judge  and  submitted  to  tbe  respective  par- 
ties or  their  attorneys  for  inspection,  and 
that  the  objections  urged  on  appeal  were  in 
like  manner  urged  in  the  court  below  and 
presented  to  the  trial  Judge  before  reading 
such  general  or  allowed  special  charges  to 
the  Jury,  and  that.  In  the  absence  of  such  af- 
firmative showing  by  tbe  record,  all  such  ob- 
jections are  by  the  statute  declared  to  be 
waived ;  and,  in  reference  to  the  action  of 
the  trial  court  in  refusing  charges  specially 
requested  by  any  litigant,  we  have  said  that, 
in  order  to  review  such  action,  it  must  af- 
firmatively appear  from  the  record  by  bill 
of  exception  that  the  refused  charge  was 
presented  to  the  trial  court  before  the  read- 
ing of  the  general  charge  and  submitted  to 
opposing  counsel  for  examination  and  ob- 
jection within  a  reasonable  time  after  the 
general  charge  is  given  such  counsel  for  ex- 
amination, and  that,  in  the  absence  of  such 
affirmative  showing,  tbe  action  of  the  court 
in  refusing  the  special  charge  shall  be  le- 
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garded  as  approved.  Insurance  Co.  t.  Rhode- 
rick,  164  S.  W.  1067;  Railway  Co.  v.  Wad- 
sack,  166  S.  W.  42;  Heath  ▼.  Huffhlnes,  168 
S.  W.  974 ;  Railway  Co.  t.  Culver,  168  S.  W. 
514;  Railway  Co.  v.  Cbumbley,  169  S.  W. 
1107;  Railway  Co.  t.  Tomllnson,  169  S.  W. 
217;  Texas  Midland  Railroad  T.  Becker  & 
Cole,  infra,  decided  by  this  court  November 
28,  1914,  and  not  yet  o£Bclally  reported; 
Texas  Midland  Railroad  v.  C.  P.  Fogleman, 
172  S.  W.  558,  decided  by  this  court  Decem- 
ber 5,  1914,  and  not  yet  officially  published ; 
W.  B.  Case  &  Sons  Cutlery  Co.  v.  A.  I.  Fol- 
som,  170  S.  W.  1066,  decided  by  this  court 
November  21,  1914,  and  not  yet  officially 
reported. 

In  the  instant  case  there  Is  an  entire  ab- 
sence of  any  bill  of  exception  showing  a  com- 
pliance with  the  provisions  just  enumerated. 
•  The  special  charge  given  at  the  request  of 
appellee  Contains  only  the  word  "given,"  and 
the  one  requested  by  appellant  the  words"re- 
fused,  plaintiff  excepts,"  both  signed  by  the 
trial  Judge  and  filed  by  the  clerk.  It  Is  ob- 
vious that  the  essential  and  vital  provisions 
of  the  new  procedure  are  omitted,  since  there 
is  no  bill  of  exceptions  affirmatively  showing 
that  the  court's  action  in  both  cases  was 
challenged  before  finally  instructing  the  jury 
4ud  an  opportunity  given  the  court  to  cure 
the  alleged  errors  so  pointed  out 

[2, 3]  By  her  third  assignment  of  error  ap- 
pellant asserts  that,  under  the  undisputed 
evidence,  she  was  entitled  to  a  verdict,  and 
that  the  court  should  have  for  that  reason 
set  aside  the  verdict  of  the  jury  and  granted 
her  a  new  trial.  The  evidence  without  con- 
tradiction does  show  that  the  place  where 
appellant  received  her  injuries  was  at  a 
point  where  appellee's  line  of  railway  cross- 
ed a  public  road,  and  as  a  consequence  it  was 
the  absolute  legal  duty  of  appeUee  to  re- 
store the  road  to  its  original  state  or  to 
maintain  same  in  such  condition  as  not  to 
unnecessarily  impair  its  usefulness  and  to 
keep  such  crossing  In  repair.  Article  6485, 
R.  S.  1911.  Conceding  the  legal  duty  im- 
posed upon  appellee  by  the  statute  and  that 
the  crossing  was  a  public  one,  still  it  was 
a  question  of  fact  for  the  determination  of 
the  jury  whether  appellee  had,  when  it  cross- 
ed the  public  road,  restored  the  same  to  Its 
former  state  or  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness  and  had 
kept  the  same  in  repair.  On  that  issue, 
which  is  vital,  the  evidence  is  not  without 
contradiction.  We  have  read  the  testimony 
bearing  upon  the  condition  of  the  crossing, 
and  we  conclude  it  is  sufficient  to  sustain 
the  finding  of  the  jury  in  that  respect  We 
might,  in  deference  to  counsel's  contention, 
assemble  and  compare  the  evidence  of  both 
parties,  but  since  it  is  a  matter  finally  for 
this  court  to  determine,  after  reading  the 
evidence,  we  conclude  we  are  expected  to  do 
no  more  than  carefully  examine  same  and 


state  our  conclusions,  which  are  tliat  it  can- 
not be  said,  from  such  examination,  that  the 
verdict  of  the  jury  is  manifestly  against  the 
evidence,  or  Inadequate  or  contrary  thereto, 
or  does  not  support  the  verdict  and,  until  the 
evidence  presents  such  a  condition,  we  ave 
without  authority  to  disturb  the  verdict 

Finding  no  reversible  error  In  the  record. 
the  judgment  is  affirmed. 


TEXAS  MIDLAND  R.  R.  et  al.  v.  BECKER 
«  COLE.    (No.  7216.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas.  Nov. 
28,  1914.    Rehearing  Denied  Jan.  2.  1915.) 

1.  Appbal  and  Ebbob  ({  499*)  —  Rxcobd  — 
Matt£bs  Pbesented  fob  Revibw. 

That  objections  to  the  charge  were  preaentp 
ed  before  it  was  read  to  the  lury,  and  that  ex- 
ceptions were  taken  to  the  refusal  of  special 
charges  as  required  by  Act  March  29, 1913  (Aca 
33d  Leg.  c.  59)  must  be  shown  by  a  bill  of  ex- 
ceptions taken  and  incorjKjrated  Into  the  record, 
and  was  not  suificicntly  shown  by  a  purported 
transcript  of  the  objectiona  and  exceptions,  sign- 
ed by  counsel  for  the  appellants  and  filed  with 
the  clerk  without  presentation  to,  and  approval 
by,  the  trial  judge,  nor  by  affidavits  of  the  trial . 
judge  made  long  after  the  perfecting  of  the 
appeal 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2295-2298;  Dec.  Dig.  { 
409.»] 

2.  Cabbiebs  (I  213*)— Tbanspobtation  of 
Live  Stock— Pebfohmance  of  Contract. 

A  carrier's  agreement  to  deliver  cattle  at 
a  market  on  a  particular  day  was  not  complied 
with  by  delivering  them  before  the  market 
closed,  but  too  late  to  unload  them  and  get  them 
on  the  market  before  its  close. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {g  920-922 ;   Dec.  Dig.  {  213.*] 

3.  Cabbiebs  ({  228*)— Tbanspobtation  or 
Live  Stock— Acxions  fob  DAMAOta— Evi- 
dence. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  from  delay  in  transportation  and 
rough  handling,  the  testimony  of  witnesses  for 
plaintiffs  that  the  delay  and  rough  handling 
complained  of  was  all  along  the  route  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  957-960;   Dec  Dig.  {  228.*! 

4.  Appeal  and  Ebbob  (§  750*)— Abbionmeotb 
OF  Ebbob  Bad  in  Past.  * 

In  on  action  for  damages  from  delay  in 
transportation  and  rough  handling  of  a  shipment 
of  cattle,  assignments  of  error  that  there  was 
no  evidence  of  delay  or  rough  handUnic,  and 
that  the  evidence  showed  by  its  grrat  preponiler^ 
ance  that  there  was  no  delay  or  rough  handling 
on  the  line  of  either  defendant  wouid  be  over- 
ruled, where  the  evidence  supported  a  jury  find- 
ing of  unnecessary  delay  and  rough  handling  on 
the  line  of  one  of  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  3074-3083;  Dec  Dig.  { 
750.*] 

5.  Cabbiebs  (§  219*)- Damages— Liabeutt  o» 
Initial  Cabbies. 

Under  Act  Jnne  29,  1906,  c  S591,  I  7,  34 
Stat.  693  (U.  S.  Comp.  St  1913,  g  8592),  pro- 
viding that  any  common  carrier  receiving  prop- 
erty for  interstate  transportation  shall  Issue  a 
receipt  or  bill  of  lading  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  damage. 
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or  injury  to  the  property  caused  by  It,  or  by 
any  common  carrier  to  which  such  property  may 
b«!  delivered  or  over  whose  lines  it  may  pass,  an 
initial  carrier  was  liable  for  the  damages  to  an 
interstate  shipment  of  cattle,  due  to  delay  in 
transportation  and  rough  handling  while  on  the 
line  of  a  connecting  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  $|  »50,  951 ;  Dec.  Dig.  g  219.*] 

6.  Damages   (g   139*)— Excessivenkb8 — Inju- 
ries TO  Shipment  of  Cattle. 

That,  in  an  action  for  damages  to  a  ship- 
ment of  cattle  from  delay  in  transportation  and 
rough  handling,  the  verdict  was  for  a  greater 
amount  than  the  damages  as  estimated  by  one  of 
plaintiff's  witnesBes  who  it  was  claimed  was 
their  agent,  was  not  conclusive  that  the  verdict 
was  excessive,  where  the  testimony  of  other  wit- 
nesses supported  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  }{  400-403;    Dec.  Di«.  (  139.*] 

7.  Apfbal  and   Erbob   (i   1004*)— Bevibw— 
QuKSTiONB  OF  Fact. 

A  verdict  supported  by  the  testimony  of 
some  of  the  witnesses  should  not  be  disturbed  as 
excessive,  though  an  appellate  court  might,  upon 
the  whole  testiuiony  or  the  testimony  of  a  par- 
ticular witness,  have  found  differently  if  the 
matter  had  been  submitted  to  it  as  an  original 
proposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3944-3947;    Dec.  Dig.  { 

Appeal  from  Kanfman  County  Court; 
James  A.  Cooley,  Judge. 

Action  by  Beckef  &  Cole  against  the  Texas 
Midland  Kallroad,  the  St  Louis  &  San  Fran- 
cisco Railroad  Company,  and  another.  From 
a  Judgment  for  plaintiff  against  the  defend- 
.ants  named,  they  appeal.     Affirmed. 

Henry  C.  Coke,  of  Dallas,  Dashiell  &  Goon, 
of  Terrell,  and  Andrews,  Streetman,  Burns 
&  Logue,  of  Houston,  for  appellants.  Wynne 
ft  Wynne,  of  Kaufman,  for  appellees. 

TALBOT,  J.  The  appellants  state  the  na- 
ture and  result  of  the  suit  as  follows :  The 
appellees,  Becker  ft  Cole,  sued  the  Texas 
Midland  Bailroad,  Paris  ft  Great  Northern 
Ballroad,  and  the  St.  Louis  ft  San  Francisco 
Bailroad  Companies,  in  the  county  court  of 
Kaufman  county,  for  damages  in  the  sum  of 
1862.82  to  a  shipment  of  cattle  from  Kauf- 
man, Tex.,  to  the  National  Live  Stock  Yards 
at  East  St  Louis,  111.'  They  alleged  that  on 
the  4th  day  of  June,  1910,  they  made  a  con- 
tract with  the  Texas  Midland  Ballroad  to 
ship  two  car  loads  of  beef  cattle,  which  were 
Intended  to  be  sold  on  the  6th  day  of  June, 
1910,  but  they  arrived  too  late  to  be  sold  on 
that  day's  market,  and  were  not  sold  until 
the  following  day.  They  sought  to  recover  on 
two  grounds  of  negligence:  One  was  delay  In 
reaching  the  market;  the  other  was  rough 
handling  of  cattle  while  en  route.  As  a  re- 
sult, they  alleged  that  they  were  damaged  by 
an  excessive  shrinkage  in  weight,  by  the  mar- 
ket declining,  and  by  loss  In  appearance  of 
cattle.  All  the  defendants  answered.  They 
excepted  to  the  petition  because  the  allega- 
tions were  too  vague  and  Indefinite  and  failed 


to  Inform  defendants  what  train  carried  the 
cattle,  or  on  what  line  or  place  the  delay 
occurred.  Then,  after  a  general  denial,  they 
pleaded  a  written  contract.  In  which  was 
contained  certain  stipulations  and  conditions, 
and  said  written  contract  was  executed  in 
consideration  of  a  reduced  rate.  For  the 
purpose  of  this  appeal,  only  one  clause  need 
be  considered,  the  clause  requiring  notice  of 
damages  to  be  given  to  the  delivering  car- 
rier at  destination  before  the  live  stock  were 
mingled  with  other  live  stock  In  order  that 
an  Investigation  might  be  made.  They  also 
pleaded  that  the  cattle  were  transported  in 
a  reasonable  time,  and  that  the  stop  at  New- 
l)erg  was  made  In  compliance  with  the  feder- 
al act  The  court  overruled  the  special  ex- 
ceptions, and,  refusing  to  instruct  the  Jury 
to  return  a  verdict  for  the  defendants  on  the 
ground  that  the  claim  was  not  presented  In 
the  time  prescribed  in  the  contract,  the  case 
was  submitted  to  the  Jury,  and  a  verdict  was 
returned  In  favor  of  the  plaintiff  against 
the  Texas  Midland  Ballroad  and  the  St.  Lou- 
is and  San  Francisco  Railroad  Company  for 
the  sum  of  5450,  and  in  favor  of  the  Paris 
and  Great  Northern  Ballroad  Company.  The 
Texas  Midland  Ballroad  and  the  St  Louis 
and  San  Francisco  Ballway  Company  filed 
motion  for  a  new  trial,  which  was  overruled, 
and  they  appealed. 

[1]  There  are  several  assignments  of  error 
complaining  of  certain  paragraphs  of  the 
court's  general  charge  and  the  refusal  of  spe- 
cial charges  requested  by  appellant  The  ac- 
tion of  the  court  In  giving  and  refusing  the 
charges  to  which  these  assignments  relate 
cannot  be  reviewed,  for  the  reason  that  the 
record  falls  to  properly  show  that  objections 
to  the  paragraphs  of  the  general  charge  in 
question  were  presented  before  it  was  read 
to  the  Jury,  and  falls  to  so  show  that  ex- 
ceptions were  taken  to  the  refusal  of  the  spe- 
cial charges,  as  required  by  the  act  of  the 
Legislature,  approved  March  29,  1013  (Ses- 
sion Acts  1913,  p.  113).  There  is  in  the  tran- 
script what  purports  to  be  appellants'  ob- 
jections to  said  paragraphs  of  the  general 
charge  and  exceptions  to  the  special  charg- 
es, but  it  does  not  appear  that  this  paper  was 
presented  to  the  trial  judge  and  approved  by 
him  and  ordered  filed  as  a  part  of  the  record 
in  the  case.  It  Is  simply  signed  by  counsel 
for  appellants,  and  marked  filed  by  the 
clerk.  The  paper  cannot  therefore  be  re- 
garded as  a  bill  of  exceptions ;  nor  can  It  t>e 
considered  in  any  sense  as  a  part  of  the  rec- 
ord exhibiting  the  presentation  of  objections 
to  the  general  charge  or  exceptions  to  the 
court's  action  in  refusing  the  spedal  charg- 
es. It  is  settled  by  numerous  decisions  of 
Courts  of  Civil  Appeals  that,  under  the  pro- 
visions of  the  act  of  the  Thirty-Third  Legis- 
lature, to  which  we  have  referred,  objections 
to  charges  given,  and  the  refusal  of  special 
charges  requested,  must  be  disregarded  on  ap- 
peal, unless  the  appellant  shows,  by  bill  of 
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exceptions  taken  and  incorporated  into  the 
record  that  such  objections  were  made  and 
presented  before  the  charge  of  the  court  was 
delivered  to  the  jury  and  that  the  particular 
special  charge  was  requested  and  Its  refusal 
excepted  to  at  the  time.  The  following  are 
some  of  the  decisions  on  the  subject: .  Rail- 
way Co.  V.  Wadsack,  166  S.  W.  42 ;  Ins.  Co. 
V.  Rhoderlck,  164  S.  W.  1067;  Heath  v.  Huff- 
hlnes,  168  S.  W.  974 ;  Railway  Co.  v.  Culver, 
168  S.  W.  514;  Railway  Co.  v.  Chumbley,  169 
S.  W.  1107;  RaUway  Co.  v.  Tomllnson,  169 
S.  W.  217.  There  is  also  found  in  the  briefs 
of  appellee  and  appellant  affidavits  of  the 
trial  judge  relating  to  the  question  of  wheth- 
er or  not  the  appellants  objected  to  the 
court's  general  charge  and  excepted  to  the 
refusal  of  the  court  to  give  their  special 
charges,  made  long  after  this  appeal  was 
perfected,  but  those  affidavits  cannot  take 
the  place  of  the  bill  of  exceptions  required  by 
the  statute,  or  be  considered  by  this  court 
for  any  purpose. 

[2]  In  regard  to  the  proposition  asserted 
by  api)eUants  under  their  third  assignment  of 
error,  to  the  effect  that,  when  the  carrier  de- 
livers cattle  at  the  market  on  the  day  it 
agreed  to  deliver  them  before  the  market 
closes,  it  complies  with  its  contract,  and  is 
not  liable  for  any  loss  to  the  shipper  by  rea- 
son of  his  carrying  the  cattle  over  to  the  fol- 
lowing day,  even  though  such  delivery  was 
too  late  to  get  the  cattle  unloaded  and  on  the 
market  before  it  was  closed.  It  is  sufficient  to 
say  that  such  proposition  haa  been  expressly 
decided  against  them.  Railway  Co.  v.  White, 
160  B.  W.  1128;  RaUway  Ca  v.  WeUs,  Nash 
&  Nash,  153  S.  W.  658. 

The  seventh  and  eighth  assignments  of  er- 
ror complain  of  the  court's  action  in  over- 
niling  appellants'  special  exceptions  "A"  and 
"B"  to  appellees'  petition.    ExcepUon  "A"  is: 

"The  allegations  in  the  plaintiffs'  petition  that 
tlye  agents,  servants,  and  employes  of  defendant 
in  charge  of  the  respective  trains  handling 
plaintiffs'  cattle  carelessly  and  negligently  ram- 
med and  jammed  the  cars  together  are  too  vague 
and  indefinite,  in  that  they  do  not  state  specifi- 
cally the  time  and  place,  or  places,  where  said 
train  was  carelessly  and  negligently  handled, 
and  the  cars  negligently  and  carelessly  bandied, 
rammed,  and  jammed  together,  throwing  plain- 
tiffs' cattle  down." 

Exception  "B"  reads: 

"The  allegations  that  the  cattle  were  delayed 
by  the  negligence  and  carelessness  of  the  de- 
fendants for  over  24  hours  is  too  vagne  and  in- 
definite, in  that  it  fails  to  state  specifically  the 
places  where  the  cattle  were  delayed  and  for  the 
length  of  time  delayed  at  each  place." 

These  allegations  were  sufficient  to  admit 
proof  of  them,  and  no  reversible  error  was 
committed  in  overruling  the  exceptions. 
RaUway  Co.  v.  Jones,  41  Tex.  Civ.  App.  327, 
91  S.  W.  611;  RaUway  Co.  v.  Martin,  49  Tex. 
Civ.  App.  197,  108  S.  W.  981;  RaUway  Co. 
▼.  Cunningham,  61  Tex.  Civ.  App.  368,  113 
S.  W.  767;  RaUway  Co.  v.  Cartwright,  151  8. 
W.  630.  The  record  here,  unlike  in  the  Cart- 
wright  Case,  supra,  shows  that  an  order  was 


made  and  entered  overruling  appellants'  said 
exceptions,  and  hence  such  action,  having 
been  assigned  as  error.  Is  reviewable  in  this 
court 

[3]  In  this  connection  we  wlU  furthw  say 
that  there  was  no  error  in  permitting  the  wit- 
nesses Carter,  Cole,  and  Morrow  to  testify 
that  the  delay  and  rough  handling  of  the  cat- 
tle complained  of  was  all  along  the  route. 
The  objections  to  the  testimony  went  to  its 
weight  and  sufficiency,  rather  than  to  Its  ad- 
missibility. 

[4,  S]  The  tenth  and  eleventh  assignments 
assert.  In  substance,  that  there  is  no  evidence 
of  delay  or  rough  handling  on  the  line  of  ei- 
ther of  the  appellants,  and  that  the  verdict 
of  the  jury  is  against  the  great  preponder- 
ance of  the  evidence,  and  manifestly  wrong. 
These  assignments  are  submitted  together  as 
propositions,  and  it  is  sufficient  to  say  that 
the  evidence,  especially  with  regard  to  the  ap- 
pellant St  Louis  &  San  Francisco  Railroad 
Company,  was  sufficient  although  conflicting, 
to  support  the  verdict  of  the  jury  finding 
that  company  guUty  of  unnecessary  delay 
and  rough  handling  of  the  cattle  oa  tbe  Une 
of  its  raUway,  and  hence  the  assignments 
should  be  overruled.  There  is  no  distinct 
proposition  urged  here  that  there  was  no  evi- 
dence showing  unnecessary  delay  and  rong^ 
handling  of  the  cattle  of  the  Midland  RaU- 
road's  Une  of  railway.  The  proposition  as 
presented  is  that  there  was  no  evidence,  or 
that  the  evidence  overwhelmingly  shows  that  - 
there  was  no  delay  or  rough  handling  on  the 
line  of  either  of  these  appeUants.  But  bow- 
ever  this  may  be,  the  Midland  Railroad  was 
the  initial  carrier  in  the  shipment  of  appel- 
lees' cattle,  and  the  shipment  being  an  in- 
terstate <me  that  company,  under  Act  of  June 
29, 1906,  c.  3591,  §  7,  34  Stat  593  (U.  S.  Comp. 
St  Snpp.  1907,  p.  909),  was  Uable  to  appellees 
for  any  loss  or  injury  to  their  property  caus- 
ed by  it  or  any  connecting  carrier  over  whose 
Une  such  property  passed  in  transit  to  its 
destination. 

[6,  7]. It  is  also  contended  that  the  verdict 
is  excessive.  This  contention  we  are  not  pre- 
pared to  sustain.  Our  examination  of  the 
evidence  results  in  the  conclusion  tliat  the 
amount  of  damages  awarded  was  authorixed 
by  the  evidence;  that  is,  that  there  was  sub- 
stantial legal  testimony  going  to  show  that 
by  unnecessary  and  unreasonable  delays  and 
rough  handling  of  the  cattle,  api>ellees  had 
suffered  damages  in  the  amount  awarded 
them  by  the  jury.  Tliis  is  true  without  re- 
gard to  any  decline  in  the  market  on  June  7, 
1910,  when  the  cattle  were  sold.  We  would 
not  be  warranted  in  sustaining  appellants' 
contention  to  the  effect  that  appellees  shoald 
be  bound  by  the  estimate  made  of  their  dam- 
ages by  the  witness  Keechler,  who,  it  Is 
claimed,  was  their  agent  and  from  whose 
testimony  the  jury  might  have  found  that  ap- 
pellees' damages  were  less  than  the  amount 
awarded.    The  jurors  trying  the  case  were 
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the  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimo- 
ny. Their  verdict  Is  supported  by  the  testi- 
mony of  other  witnesses,  and  should  not  be 
disturbed,  even  though  we  might,  upon  the 
whole  testimony  or  the  testimony  of  any  par- 
ticular witness,  have  found  differently,  if 
the  matter  had  been  submitted  to  us  aa  an 
original  proposition. 
The  judgment  Is  affirmed. 


MULDOON  ▼.  J.  E.  BRAT  LAND  CO. 

(No.  686.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Dec.  12,  1914.) 

1.  CONTiNUANOi:  (S  37*)— Absknob  or  Pabtt 
— ^Motion— Sditiciency. 

A  motion  for  a  continuance,  verified  by 
counsel  for  defendant,  which  alleges  the  mate- 
riality of  defendants  testimony,  but  which 
states  only  in  general  terms  that  defendant  was 
absent  from  cause  over  which  he  had  no  con- 
trol, is  properly  overruled. 

(Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  SI  117-121,  127 ;   Dec.  Dig.  !  37.*1 

2.  New  Tkial  (J  124*)— Motion— Gbounds— 
Absence  of  Defendant  at  Tbial. 

Denial  of  new  trial  on  the  ground  of  de- 
fendant's absence,  where  the  motion  fails  to 
aver  why  he  did  not  notify  his  counsel  or  the 
court  of  his  absence,  l^nowing  that  his  case 
would  be  called  for  trial,  or  to  show  why  he 
could  not  have  started  earlier  for  the  place  of 
trial  and  be  personally  present  at  the  trial,  is 
within  the  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  250-253;   Dec.  Dig.  {  124.*]   " 

Appeal  from  Foard  County  Court;  T.  W. 
Staton,  Judge. 

Action  by  the  J.  E.  Bray  Land  Company 
against  Mathew  Muldoon.  From  a  judgment 
denying  new  trial  after  verdict  for  plaintiff, 
defendant  appeals.    Affirmed. 

See,  also,  147  S.  W.  701. 

Robert  Cole,  of  Crowell,  and  Jones  &  Mill- 
er, of  Amarillo,  for  appellant  G.  W.  Walth- 
all, of  Crowell,  for  appellee. 

HENDRICKS,  J.  The  appellee,  J.  B. 
Bray,  recovered  of  appellant,  Mathew  Mul- 
doon, a  verdict  and  judgment  In  the  lower 
court  for  the  sum  of  $242.50,  as  a  claim  for 
one-half  of  a  commission  collected  by  Mul- 
doon from  one  Fenton,  arising  from  a  land 
trade;  Bray  claiming  that  he  was  entitled 
to  participate  with  Muldoon  by  virtue  of  a 
contract  to  divide  commissions  when  Mul- 
doon furnished  a  purchaser — Bray  furnish- 
ing the  lands  listed  on  his  boolis  for  sale  or 
exchange.  The  cause  had  been  on  the  coun- 
ty court  docket  for  several  terms  and  stood 
for  trial  the  2d  day  of  March,  A.  D.  1914  (the 
first  Monday  in  the  month),  but  was  not 
called  for  trial  until  Tuesday,  the  day  fol- 
lowing, at  which  time,  on  account  of  the  ab- 
sence of  the  defendant  Muldoon,  his  counsel 
requested  a  postponement  until  the  next  day, 
Wednesday,  la  order  to  ascertain  by  tele- 


gram the  whereabouts  of  his  client  and  ob- 
tain his  presence  at  the  trial  of  the  case. 
This  cause  had  been  tried  twice  previously, 
resulting  In  a  verdict  in  favor  of  the  plain- 
tiff at  one  trial,  and  in  favor  of  the  defend- 
ant at  another;  both  of  which  were  set  aside 
by  the  trial  court.  At  a  term  previous 
to  the  present  trial,  the  defendant  Muldoon, 
who  resided  in  Kansas  City,  Mo.,  had  ob- 
tained an  agreed  continuance  of  the  case  on 
account  of  the  sickness  of  his  wife,  but  was 
in  attendance  at  the  two  trials  mentioned, 
testifying  personally  in  each. 

[1 , 2]  When  this  cause  was  again  called, 
Wednesday,  for  announcement,  defendant's 
counsel  presented  a  sworn  motion  for  con- 
tinuance, alleging  the  materiality  of  defend- 
ant's testimony,  but  stating  only  in  general 
terms  that  defendant  was  absent  from  some 
cause  over  which  the  latter  had  no  control, 
and  which  motion  the  court  very  properly 
overruled.  The  verdict  of  the  jury  was  bas- 
ed upon  testimony,  and  was  not  purely  one 
of  default,  and  judgment  was  rendered  Wed- 
nesday, March  4th,  the  day  the  cause  was 
last  called.  The  defendant  Muldoon  arrived 
Thursday,  March  5th,  and  on  the  13th  filed 
an  amended  motion  for  new  trial,  alleging 
his  residence  in  Kansas  City,  Mo.,  and  that 
his  wife  was  in  such  condition  that  she  could 
not  be  left  alone,  and  In  order  to  attend  the 
trial  it  was  necessary  for  him  to  take  her  to 
her  mother's  200  miles  distant  from  Kansas 
City,  before  defendant  could  then  leave  for 
Crowell;  and  for  that  purpose  he  Intended 
to  start  with  his  wife  to  her  mother's  on  the 
previous  Thursday,  but  on  account  of  her 
condition  the  trip  was  delayed  until  the 
following  Saturday.  There  is  no  allega- 
tion why  he  failed  to  notify  his  counsel  or 
the  court  of  his  absence,  knowing  that  this 
case  would  be  called  for  trial  Monday, 
March  2d.  There  is  a  statement  that  he  took 
his  wife  200  miles  to  her  mother,  but  when 
he  arrived  here,  and  after  leaving  his  wife, 
why  he  could  not  have  started  earlier  for 
Crowell,  for  the  purpose  of  personal  attend- 
ance at  the  trial,  was  not  shown.  It  was 
shown  that  some  time  Wednesday,  after  the 
trial  had  begun,  defendant's  counsel  at  Crow- 
ell received  a  telegram  from  him,  evidently 
in  response  to  counsel's  telegram;  but  when 
sent  or  from  what  place  Is  not  alleged. 
There  is  a  space  of  time  from  Saturday  un- 
til this  telegram  was  sent  by  him  to  his 
counsel,  which,  except  for  200  miles  of  train 
travel,  is  not  accounted  for  in  the  slightest 
There  is  no  allegation  that  he  had  to  stay 
with  his  wife,  assisting  her  mother  in  at- 
tendance upon  the  latter  on  account  of  her 
condition.  Justice  Gaines  said  in  the  cause 
of  Mayer  v.  Duke,  72  Tex.  449,  10  S.  W 
566: 

"It  may  be  conceded  that  the  affidavit  of 
Kahn  (a  defendant  in  that  cause)  attached  to 
the  motion  for  a  new  trial  sufficiently  showed 
the  materiality   and   Importance   of  his   testi- 
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mony,  and  that  Us  failure  to  attend  wag  the  ire- 
sult  of  a  mistake  as  to  the  day  which  was  set 
down  for  the  trial  of  the  cause.  The  fact, 
however,  remains  that  the  diligence  wag  not 
used  which  the  law  requires.  A  party  to  a 
suit,  whose  testimony  is  material  to  his  cause, 
may  prefer  to  give  his  testimony  in  person,  and 
may  therefore  decline  to  have  his  deposition 
taken  in  his  own  behalf.  But  if  he  do^s  so,  he 
takes  the  risk  of  losing  the  benefit  of  his  testi- 
mony, in  the  event  he  should  fail  from  any 
cause  to  attend  upon  the  trial.  Having  elected 
to  take  his  chance  of  attendance  upon  the  trial, 
his  absence  should  not,  in  an  ordinary  case,  be 
permitted  to  result  to  the  prejudice  of  the  op- 
posite party.  It  should  neither  be  a  ground  for 
a  continuance,  nor  for  the  granting  of  a  new 
trial.  There  is  nothing  in  this  case  to  take  it 
out  of  the  ordinary  rule.  The  facts  within  the 
knowledge  of  Kahn  could  have  been  as  well 
presented  by  deposition  as  by  his  oral  testi- 
mony upon  the  stand.  Besides,  the  affidavits 
supporting  the  motion  for  a  new  trial  tend  very 
strongly  to  show  that  the  mistake  which  caused 
his  absence  came  about  by  his  negligence  in 
failing  to  give  attention  to  his  counsel,  when 
the  latter  informed  him  of  the  day  set  down 
for  the  trial  of  his  case.  At  all  events,  it  was 
the  result  either  of  his  own  negligence  or  that 
of  his  counsel,  and  the  consequence  would  be 
the  same  in  either  case." 

The  language  of  the  Supreme  Court  is 
quite  appropriate  In  many  respects  to  this 
cause.  There  Is  a  failure  of  allegation  here 
accounting  for  the  absence  of  the  defendant 
after  he  left  Kansas  City  and  traveled  200 
mll(>s  to  his  destination,  which  suggests  con- 
siderable neglect  on  the  part  of  the.  defend- 
ant; at  least,  the  allegations  In  the  motion 
for  new  trial,  sworn  to  by  defendant,  aro 
of  such  an  unsatisfactory  nature  as  that  this 
court  is  unable  to  say  there  is  any  abuse  of 
discretion  on  the  part  of  the  trial  court,  and 
the  cause  clearly  comes  within  the  principle 
announced  by  Jnstlce  Gaines,  applied  to  rath- 
er similar  facts  disclosed  in  the  case  cited. 

The  Judgment  is  affirmed. 

HALI/,  J.,  not  sitting. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  HILL  et  aJ. 
(No.  670.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  14,  1814.     Rehearing  Denied 

Dec.  12, 1914.) 

1.  Tbial  (S  260*)  —  iNSTHTTcnoNS  —  Submit- 
ting Affirmative  Defense. 

A  special  charge  affirmatively  presenting  in 
detail  the  elements  of  an  affirmative  defense  es- 
tublishcd  by  evidence  should  not  be  denied, 
though  a  general  charge  presents  in  a  general 
manner  the  same  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-6S9;    Dec.  Dig.  {  260.*] 

2.  Tbial  (J  260*)  —  iNSTBUcnoNa  —  Spbciai. 
Affirmative  Chabge. 

Wlicre  the  evidence  almost  conclusively  es- 
tablished a  case  against  defendant  presenting  an 
affirmative  defense,  refusal  of  a  special  charge 
affirmatively  presenting  in  detail  the  elements  of 
the  defense  was  not  error,  where  the  general 
charge  presented  the  defense  in  a  general  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Pig.  |§  651-659 ;  Dec.  Dig.  g  260. •] 


3.  Cabeiers  (S  211*)— Intebstatb  Cabbiaok 
OF  Live  Stock  —  Violation  of  Twentt- 
EiGHT  HouB  Law. 

A  violation  by  a  carrier  of  an  interstate 
shipment  of  live  stock  of  the  Twenty-Eight 
Hour  Law  (Act  June  29, 1906,  c.  3594.  34  Stat 
007  [U.  S.  Comp.  St.  1013.  U  8651-8654]),  re- 
lating to  unloading  stock  for  feeding,  is  negli- 
gence per  se  rendering  the  carrier  liable  to  the 
shipper  for  resulting  injuries  to  the  stock. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  Si  926-928 ;   Dec.  Dig.  |  211.«] 

4.  Cabriebs  (§  211*)— Interstate  Cabbiaok 
OF  Live  Stock  —  Violation  of  Twenty- 
Eight  HouB  Law. 

A  carrier  of  swine  cannot  justify  a  t1o1«- 
tion  of  the  Twenty-Eidit  Hour  Law  by  relying 
on  regulations  of  the  Bureau  of  Animal  Indus- 
try providing  that  public  stockjrards  shall  be  con- 
sidered infectious,  and  no  interstate  movement 
of  swine  therefrom  shall  be  made  for  feeding 
purposes,  but  that  swine  not  diseased  and  not 
exposed  by  being  in  yards  may  be  shipped,  and 
that  cars  that  have  contained  interstate  ship- 
ments shall  not  be  removed  nntil  the  inspector 
has  ascertained  the  condition- of  the  stock,  and 
either  released  the  cars  or  given  notice  that  they 
shall  he  disinfected,  where  the  swine  came  from 
private  pens  and  were  loaded  in  disinfected  cars, 
m  the  absence  of  anything  to  show  that  the  cai^ 
rier  coidd  not  provide  uninfected  pens. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  Si  926-928;  Dec.  Dig.  S  211.*] 

Appeal  from  Armstrong  County  Court;  H 
L.  Mobley,  Judge. 

Action  by  J.  E.  HUl  and  another  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  and  others.  From  a  judgment  for 
plaintiffs  against  defendant  named,  it  ap- 
peals.   Affirmed. 

Maddea,  Trulove  &  Kimbrough  and  H.  0. 
Pipkin,  all  of  Amarillo,  for  appellant  W.  A. 
Wilson,  of  Claude,  and  Turner  &  Wharton, 
of  Amarillo^  for  appellees 

HENDRICKS,  J.  The  appeUees  sued  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, also  the  Eastern  Railway  Company  of 
New  Mexico,  the  Pecos  Sc  Northern  Texas 
Railway  Company,  and  the  Ft  Worth  &  Den- 
ver City  Railway  Company,  in  the  county 
court  of  Armstrong  county,  Tex.,  alleging 
damages  on  account  of  negligence  of  the  de- 
fendant carriers.  The  cause  was  tried  to  a 
Jury,  resulting  in  a  verdict  against  the  AtoM- 
son,  Topeka  &  Santa  P6  Railway  Company, 
the  appellant  herein,  for  the  sum  of  $575. 
and  in  favor  of  the  other  defendant  carriers. 
The  record  discloses  that  J.  B.  Hill  purchased 
two  car  loads  of  hogs,  365  in  number,  of  one 
W.  F.  Holloman,  and  that  the  latter,  prior  to 
the  sale  of  his  hogs  to  the  former,  on  Octo- 
ber 23,  1912,  had  made  a  written  order  with 
the  railway  agent  at  Artesla,  N.  M.,  tot  dou- 
ble-deck cars  for  the  purpose  of  shipping  the 
hogs.  The  railway  company  was  unable  to 
famish  the  double-deck  cars,  and  the  next 
day,  the  24th  of  October,  1912,  the  train  dis- 
patcher of  the  Santa  F6  at  Roswell,  N.  M.. 
was  telegraphed  to  furnish  two  single-deck 
cars  lor  the  purpose  of  the  shipment  The 
hogs,  during  this  time  were  in  private  pens 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  I>ec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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adjoining  one  of  the  switch  tracks  of  the  de- 
fendant Santa  F6  Railway  Company  at  Ar- 
tesia,  and  the  single-deck  cars  were  not  fur- 
nished by  said  train  dispatcher  until  Satur- 
day, October  26th,  at  7:50  p.  m.  The  ship- 
ment did  not  leave  Artesla,  N.  M.,  until  1:55 
p.  m.  on  October  28th  (destined  for  Claude, 
Tex.,  on  the  Ft  Worth  &  Denver  City  Rail- 
way), and  upon  arrival  at  Roswell  on  the  line 
of  the  Santa  Ffi  at  5:10  p.  m.  the  same  date, 
were  held  on  the  cars  at  that  place  until  6:50 
p.  m.  October  29th — over  24  hours'  delay  at 
the  latter  station.  The  trial  court  charged 
the  Jury  In  paragraph  5  as  follows: 

'"When  a  railway  accepts  a  shipment  of  live 
stock  for  transportation,  it  becomes  its  duty  to 
exercise  ordinary  care  to  transport  to  its  desti- 
nation within  a  reasonable  time,  or  to  deliver  it 
to  its  connecting  carrier  over  whose  lines  such 
stock  must  be  transported.  What  would  be  a 
reasonable  time  in  a  given  case  must  be  deter- 
mined by  the  jury  from  all  the  facts  and  circum- 
stances of  the  case,  as  shown  by  the  testimony  in 
view  of  the , character  of  the  shipment  and  its 
liability  to  injury  in  the  time  of  transportation. 
Now,  if  you  find  and  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendnnts  or  ei- 
ther of  them  failed  to  use  ordinary  care  to  trans- 
port the  said  shipment  over  its  lines  within  a 
reasonable  time,  and  that  plaintiff  was  damaged 
thereby,  then  you  will  find  for  the  plaintiff  such 
damages,  if  any,  which  he  has  incurred  by  rea- 
son of  such  failure  against  the  defendants  so 
failing;  otherwise  you  will  6nd  for  the  defend- 
ants on  this  phase  of  the  case." 

Also  submitting  the  following  as  para- 
graph 6: 

"Paragraph  6  of  the  court's  main  charge  in- 
structed the  jury  that:  Tou  are  instructed  that 
it  is  the  du^  of  the  carrier  over  whose  lines 
a  shipment  is  transported  to  nse  ordinary  care 
to  prevent  such  shipment  from  injury.  Now,  if 
you  find  an^  l>elieve  from  the  evidence  that  the 
shipment  in  question  was  damaged  by  the 
drenching  with  water,  as  alleged  by  the  plaintiff, 
and  that  said  damages  were  the  proximate  result 
of  the  failure  of  the  said  defendant  to  use  ordi- 
nary care  for  the  protection  of  the  said  ship- 
ment, then  you  will  find  for  the  plaintiff  such 
damages,  if  any,  as  may  be  accrued  to  him  by 
reason  of  such  failnre  to  use  ordinary  care  to 
prevent  such  injury,  and  assess  the  damages 
against  the  defendant  or  defendants  so  failing ; 
otherwise  you  will  find  for  the  defendants  on 
this  phase  of  the  case." 

The  appellant,  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  assigned  as  error  the 
refusal  of  the  trial  court  to  submit  to  the 
Jury  their  special  charge  No.  2,  which  Is  as 
follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that,  if  you  believe  and  find  from  the  evidence  in 
this  case  that  the  plaintiff  or  bis  agent  made  a 
reasonable  request  upon  the  defendant's  agents 
at  Artesia  for  this  defendant  to  furnish  cars  for 
the  transportation  of  the  hogs  in  question,  and  if 
you  further  believe  and  find  from  the  evidence 
after  such  request  that  this  defendant,  to  the 
best  of  its  ability,  furnished  said  cars  within  a 
reasonable  time,  and  you  further  believe  and  find 
that  this  defendant  exercised  ordinary  care  on 
its  part  to  transport  said  hogs  over  its  line  of 
road_  and  to_  deliver  the  same  to  its  connecting 
carrier  within  a  reasonable  time,  and  you  fur- 
ther find  and  believe  from  the  evidence  that  this 
defendant  exercised  ordinary  care  on  its  part  to 
feed  and  water  and  rest  said  hogs  while  in  this 
defendant's  possession,  and  if  yoa  further  find 


and  believe  from  the  evidence  that  this  defend- 
ant was  not  guilty  of  negligence  in  putting  wa- 
ter into  the  cars  in  question  or  in  drenching 
said  hogs,  then  you  will  find  for  this  defend- 
ant, and  so  say  by  your  verdict." 

[1,2]  The  argument  is  that  the  testimony 
of  appellant  is  sufiScient  to  the  extent  to  raise 
the  issue  that  it  furnished  the  cars  within  a 
reasonable  time,  and  that  It  transported  the 
said  shipment  with  reasonable  dispatch  un- 
der the  circumstances,  and  that  it  exercised 
ordinary  care  in  feeding  and  watering  the 
hogs  and  that,  slitce  appellee's  complaint  was 
substantially  that  the  shipment  was  damaged 
by  reason  of  the  negligence  of  appellant  as  to 
such  matters,  the  latter  had  the  right  to  have 
the  facts  grouped,  as  set  forth  In  the  special 
charge,  and  to  have  the  Jury  pass  upon  the 
same  affirmatively.  The  rule  contended  toe 
with  reference  to  the  omission  of  requested 
Instructions,  where  the  record  is  in  such  con- 
dition as  that  the  affirmative  issue,  in  favor 
of  the  defendant  in  cases  of  ordinary  care, 
and  In  any  litigation  where  applicable,  is  well 
settled  In  this  state.  The  Supreme  Court,  In 
the  case  of  Yellow  Pine  Oil  Co.  v.  Noble,  101 
Tex.  125,  105  S.  W.  318,  applied  the  rule  as  to 
the  affirmative  presentation  of  the  issue  for 
the  defendant  to  the  extent  that  a  special 
charge  affirmatively  presenting  in  detail  the 
elements  of  defense  should  not  be  denied, 
though  the  general  charge  of  the  trial  court, 
however,  only  in  a  general  manner  affirma- 
tively presented  the  same  defense.  Also  see 
Railway  Co.  v.  Taylor,  162  S.  W.  969,  and 
cases  cited.  However,  In  this  case,  after  a 
careful  consideration  of  the  record  as  to  the 
negligence  of  the  railway  company,  relative 
to  the  transportation  of  the  particular  ship- 
uient,  without  detailed  analysis  of  the  facts 
and  the  inferences  derivable  therefrom,  we 
are  convinced'  that,  considering  the  main 
diarge  of  the  court,  in  view  of  the  cogency, 
and  almost  conclusive  effect,  of  tlie  testimo- 
ny exhibiting  the  negligence  of  the  initial 
carrier,  that  the  omission  of  the  special 
charge  submitted  by  the  appellant  was  not 
calculated  in  the  slightest  to  affect  the  Jury's 
verdict 

[3,  4]  The  more  Important  question  in  this 
case  is  raised  by  the  third  assignment  of 
error,  on  account  of  the  submission  by  the 
trial  court  to  the  Jury  of  plaintiff's  special 
charge  No.  1,  which  charge  is  as  follows: 

"Gentlemen  of  the  jury,  you  are  instructed  at 
the  request  of  the  plaintiff  that,  if  you  find  and 
Irelieve  from  the  evidence  that  the  hogs  in  the 
shipment  in  question  were  held  in  the  cars  for 
an  unreasonable  length  of  time  without  being 
unloaded  for  food,  water,  and  rest,  and  that 
such  act  was  due  to  the  negligence,  if  any,  of 
the  defendants,  or  either  of  them,  and  that  by 
reason  thereof  the  said  hogs  sustained  injury 
thereby,  then  you  will  find  for  the  plaintiff  such 
damages,  if  any,  as  you  may  find  from  the  evi- 
dence be  sustained  by  reason  of  such  negligence, 
if  any,  in  respect  to  any  of  the  matters  submit- 
ted to  you  in  the  court's  main  charge,  and 
you  will  assess  the  damages  against  the  partic- 
ular defendant  responsible  therefor,  as  directed 
in  the  said  main  charge." 
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Eliminating  the  element  In  the  case  of  the 
failure  upon  the  part  of  the  appellant  to 
procure  the  single-deck  cars,  the  record 
shows  that  the  swine  were  something  like 
75  hours  in  course  of  transportation  of  a 
distance  of  281  miles,  and  were  not  unloaded 
for  feed,  water,  or  rest  at  any  point  during 
that  period.  The  appellee  Hill  accompanied 
the  hogs  from  Artesla,  N.  M.,  to  Roswell, 
where  the  delay  of  24  hours  occurred,  and, 
on  account  of  the  delay,  left  the  shipment  at 
that  place  by  different  transportation  for 
Claude.  The  justification  by  appellant  of  its 
failure  to  comply  with  the  federal  law  re- 
quiring stock  to  be  unloaded  for  feed,  water, 
and  rest  is  presented  in  its  brief  In  the  fol- 
lowing manner: 

"Begulation  44  of  the  Bureau  of  Animal  In- 
dustry, among  other  things,  provides  that  public 
stockyards  shall  be  considered  infectious  and  no 
interstate  movement  of  swine  therefrom  shall  be 
made  for  feeding  or  stocking  purposes.  *  *  * 
Swine  that  are  not  diseased  and  have  been  mere- 
ly exposed  by  being  in  the  yards  may  be  shipped 
interstate  to  a  recognized  slaughtering  center  for 
immediate  slaughter.  Where,  however,  a  part  of 
the  yard  is  set  apart  for  the  reception  of  unin- 
fected shipments  of  swine  and  is  kept  free  of 
infection,  swine  may  be  shipped  interstate  from 
the  uninfected  portions  Uiereof  without  restric- 
tion.   •    *    •" 

Regulation  45,  as  quoted  in  the  brief,  ap- 
plicable to  this  question,  provides: 

"That  cars  that  have  contained  interstate 
shipments  of  swine  shall  not  be  removed  until  the 
inspector  has  ascertained  the  condition  of  the 
live  animals  and  either  released  the  cars  or  given 
notice  that  they  shall  be  cleaned  and  disin- 
fected.   •    •     •" 

These  particular  hogs  are  not  shown  to 
have  been  exposed  to  any  disease,  nor  to 
have  been'  Infected  in  any  manner.  The  cars 
in  which  the  shipment  was  made  were 
cleansed  and  disinfected  before  the  trans- 
portation began,  and,  as  presented  In  this 
brief,  without  more,  we  are  inclined  to  think 
that  the  mere  proof  of  the  regulations  of 
the  Bureau  of  Animal  Industry,  as  therein 
exhibited,  is  not  a  sufficient  defense  of  a 
violation  of  the  federal  law.  This  federal 
Statute,  as  amended  and  approved  June  29, 
1906  (34  Stat.  607,  c.  3594  [U.  S.  Comp.  St 
1913,  a  8651-8654])  proyides: 

"That  no  railroad  •  •  *  whose  road  forms 
any  part  of  a  line  of  road  over  which  cattle, 
sheep,  swine^  or  other  animals  shall  be  conveyed 

♦  *  ♦  (m  interstate  commerce)  ♦  •  • 
shall  confine  the  same  in  cars,  *  *  •  of  any 
description  for  a  period  longer  than  twenty-eight 
consecutive  hours  without  unloading  the  same  in 
a  humane  manner,  into  properly  equipped  pens 
for  rest,  water,  and  feeding,  for  a  period  of  at 
least  five  consecutive  hours,  unless  prevented  by 

•  ♦  *  unavoidable  causes  which  cannot  be  an- 
ticipated or  avoided  by  the  exercise  of  due  dili- 
gence and  foresight.    •    •    • " 

There  can  be  no  question  in  this  record 
of  the  shipper  assuming  any  duty,  as  ap- 
plicable to  the  direct  contention,  for  the  rea- 
son that  the  railway  company,  during  the 
course  of  transportation,  refused  to  unload 
the  hogs  for  feed,  water,  and  rest,  upon 
tbe  ground  that  the  regulations  mentioned 
prevented  It  from  so  doing. 


In  a  dvll  case  a  Tiolatlon  of  the  Twenty- 
EUght  Hour  Law  "Is  negligence  per  se,  ren- 
dering the  railway  company  liable  to  the 
shipper  for  resulting  injuries  to  animals." 
6  Cyc  p.  439;  Reynolds  v.  Railway  Co.,  40 
Wash.  163,  82  Pac  165,  111  Am.  St  Rep. 
883;  RaUway  Co.  ▼.  Heggie,  86  Ga.  210,  12 
S.  E.  363,  22  Am.  St  Rep.  453. 

The  primary  purpose  of  the  act,  as  ex- 
hibited by  the  tittle  of  the  same,  is  "to  pre- 
vent cruelty  to  animals  In  transit";  its  de- 
clared Intent  being  "to  prohibit  their  con- 
tinuous confinement  beyond  the  period  of 
twenty-eight  hours,  except  upon  the  con- 
tingencies hereinbefore  stated."  Same  stat- 
ute; Railway  Co.  v.  U.  S.,  220  U.  S.  94, 
31  Sup.  Ct  309,  55  L.  Ed.  384. 

It  is  also  particularly  to  be  noted  that  the 
confinement  is  not  to  occur,  "unless  prevent- 
ed by  ••  •  unavoidable  causes,  which 
cannot  be  anticipated  or  avoided  by  the  ex- 
ercise of  due  diligence  and  foresigfat" 
While  not  made  clear  by  appellant,  except 
that  it  presents  a  general  Justification  by 
virtue  of  the  regulatlcMis  of  the  Bureau  ct 
Animal  Industry,  we  presume  the  contention 
Is  that  any  stock  pens  in  which  the  bogs 
would  have  to  be  unloaded,  and  again  re- 
loaded, en  route,  provided  for  that  purpose 
by  the  carrier,  would  be  public  stockyards 
within  the  purview  of  the  regulation,  and 
that  no  interstate  movement  of  swine  there- 
from should  be  made  for  feeding  or  stock- 
ing purposes.  Regulation  44.  The  same 
regulation  provides,  however: 

"Where  a  part  of  the  yard  is  set  apart  for  the 
reception  of  uninfected  shipments  of  swine,  and 
is  kept  free  of  infection,  the  swine  may  be  ship- 
ped interstate  from  the  uninfected  portions 
thereof  without  restrictions." 

As  stated,  the  beginning  of  this  particular 
shipment  was  not  from  public  stockyards, 
but  was  from  private  pens,  deduclble  from 
the  testimony. 

As  to  the  unloading  and  reloading  of  the 
swine  en  route,  we  presume  that  the  fur- 
ther contention  of  appellant  is,  by  virtue  of 
regulation  45,  that  these  cars  having  con- 
tained interstate  shipments,  that  said  cars 
could  not  be  removed,  nor  could  the  hogs  be 
reloaded  in  the  same,  until  some  Inspector 
had  ascertained  the  condition  of  the  live 
animals  and  either  released  the  cars  while 
en  route  or  gave  notice  that  they  should  be 
cleansed  and  disinfected.  The  particular 
cars  had  already  been  disinfected.  There  is 
no  showing  by  the  railway  company  In  re- 
gard to  uninfected  pens,  or,  if  they  could 
not  provide  pens  for  the  purpose  of  trans- 
portatioD,  there  Is  no  showing  why  provi- 
sion could  not  have  been  made.  The  rail- 
way company  had  accepted  the  hogs  for 
transportation — true,  an  Interstate  shipment 
— and,  though  a  duty  la  not  generally  de- 
volved upon  a  carrier  outside  the  scope  (rf 
transportation,  we  are  not  able  to  say  that 
it  may  show  a  Justification  of  a  violation  of 
this  law  by  merely  presenting  regulations  44 
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and  45,  and  by  merely  saying,  it  the  bogs 
had  been  unloaded  at  Roswell  or  at  any  oth- 
er point  for  the  purpose  of  complying  with 
the  law,  that  they  could  not  have  reloaded 
them  on  account  of  this  regulation  without 
some  testimony  precluding  anticipation  of 
such  result  as  a  cause  Justifying  the  viola- 
tlon  of  the  law.  "The  cause,  In  order  to 
justify  the  excessive  confinement  on  the  cars, 
must  be  one  which  cannot  be  anticipated  or 
avoided  under  the  terms  of  the  statute,  by 
the  exercise  of  due  diligence  and  foresight," 
and,  as  to  the  particular  question,  this  due 
diligence  is  not  devolved  upon  the  shipper, 
but  is  Incumbent  upon  the  carrier. 

Starting  with  the  premise  that  it  was  the 
duty  of  the  carrier  to  comply  with  the  act, 
as  an  incident  to  transportation,  which,  if 
not  done.  Is  negligence  per  se,  and  which 
cannot  be  excused  "except  upon  the  con- 
tingency" mentioned  In  the  act,  we  think  It 
is  also  its  duty  In  this  instance  to  show  as 
an  avoidable  cause  of  exoneration  that  It 
could  not  have  compiled  with  the  regulations 
of  the  Bureau  of  Animal  Industry.  Under 
this  condition,  the  giving  of  plaintiff's  Eve* 
clal  charge  we  do  not  consider  as  error. 

There  is  no  other  assignment  which  we 
think  is  sufficient  to  require  discussion,  and, 
upon  the  whole,  we  think  the  cause  should 
be  affirmed ;  and  It  Is  so  ordered. 


KIBKLAND  ▼.  BUTHERFORD  et  aL 
(No.  8013.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  17,  1914.    Rehearing  Denied 

Dec.  6,  1914.) 

1.  FBIIfCIFAI.  AMD  AOERT  (j  189*)— ACTION— 
BVIDENOK   ADMIBSIBLK    UNDEB    PiXAniNOB— 

Repbbsbntations  bt  Agent. 

In  a  suit  in  eSect  to  regcind  an  exchange 
of  property  because  of  false  representations, 
where  the  petition  specifically  alleged  that  the 
false  representations  were  made  b?  defendants, 
and  nowhere  alleged  that  they  were  made 
througn  atients,  evidence  as  to  representations 
by  alleged  agents  was  not  admissible,  especially 
where  there  was  no  evidence  justifying  the  in- 
ference that  such  persons  were  defendants' 
agents. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  (Tent  Dig.  H  713-717;  Dec.  Dig.  f 
189.*] 

2.  Pbincipal  and  Aobnt  (i  23*)— Btidxnob 

at  AOKNOT. 

In  a  salt  to  rescind  an  exchange  of  prop- 
erty, evidence  that  certain  persons  who  made 
false  representations  approached  plaintiff  with 
reference  to  a  trade  of  the  property  was  not 
sufficient  evidence  that  such  persona  were  de- 
fendants' agents,  since  agency  cannot  be  proved 
by  the  mere  declarations  or  acts  of  the  agent 
alone. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  41 ;  Dec.  Dig.  {  23.*] 

&   EXOHANOK   OF   PbOFBBTT   ({  8*)— SUITS  TOB 

Bkscission— Evidence   Adiubsibuc  xjndeb 

Pleadings. 

In  a  suit  to  rescind  an  exchange  of  land 
for  corporate  stock  for  false  representations  as 
to  the  condition  of  the  corporation,  where  there 


was  no  issue  of  laches  or  limitations,  evidence 
that  plaintiff  had  no  knowledge  of  the  true  con- 
dition of  the  corporation  prior  to  the  time  of 
filing  his  petition  was  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  S|  14-18;   Dec.  Dig.  f  8.*] 

4.  ExcHANQE  or  Pbopebtt  (g  8*) — Rescission 

—Evidence. 

In  a  suit  to  rescind  an  exchange  of  land 
for  corporate  stock  for  false  representations  as 
to  the  condition  of  the  corporation,  where  the 
jury  found  that  defendant  neither  made  nor 
authorized  any  false  representations,  evidence 
that  plaintiff  had  no  knowledge  of  the  true  con- 
dition of  the  corporation  prior  to  the  filing  of 
the  petition,  and  that  the  property  was  of  less 
value  than  had  been  represented,  was  immate- 
riaL 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  (i  14-18;   Dec.  Dig.  {  8.*] 

6.  Appeal    and   Ebbob    ({    1046*)— Recobd— 

Pbejudice  fbok  Ebbob. 

No  harm  from  the  holding  of  a  night  ses- 
sion of  the  court  when  plaintiCTs  leading  coun- 
sel was  unable  to  be  present  from  illness  appear- 
ed, where  the  bill  of  exceptions  failed  to  show 
what  transpired  at  the  night  session,  but  did 
show  that  plaintifC  was  represented  by  two  other 
attorneys. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cient  Dig.  {§  4128-4131,  4184;  Dec. 
Dig.  i  1046.*] 

6.  Exchange  of  Pbopebtt  ({  8*)—Rescissiok 

— Gbounds— Fbaud  . 

Where,  though  on  an  exchange  of  land  for 
corporate  stock  defendant's  hnslxMid  made  false 
representations  as  to  the  condition  of  the  ooi> 
poration,  defendant  made  no  misrepresentations, 
and  did  not  authorise  her  husband  to  represent 
her,  and  the  exchange  resulted  from  negotiations 
between  plaintiff  and  defendant  plaintiff  could 
not  rescmd  and  recover  the  land,  especially 
where  there  was  no  finding  that  plaintiff  relied 
on  the  misrepresentations  made  by  the  husband. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Ont  Dig.  H  14-18;  Dec.  Dig.  |  8.*] 

Appeal  from  District  CSonrt,  Nolan  Coun- 
ty; Thomas  V.  Blanton,  Special  Judge. 

Action  by  R.  C.  Klrkland  against  Mabel 
If.  Rutherford  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Beall,  Smith  &  Spencer,  of  Sweetwater,  for 
appellant  H.  S.  Garrett,  of  San  Angelo,  tor 
appellees. 

8PEER,  3.  R.  O.  Klrkland  Instituted  this 
suit  against  Mabel  M.  Rntberford  and  her 
husband,  J.  M.  Rutherford,  in  trespass  to 
try  title  to  recover  320  acres  of  land  In  No- 
lan county,  being  In  effect  an  action  for  the 
rescission  of  a  sale  or  exchange  of  such  land 
for  $7,100  of  the  capital  stock  of  the  Ruther- 
ford Mill  &  Elevator  Company,  a  private 
corporation  doing  business  at  Chilllcothe, 
the  grounds  for  rescission  being  the  fraudu- 
lent representations  of  the  defendants  con- 
cerning the  value  of  the  mill  and  elevator 
property.  After  Issues  duly  joined  the  court 
submitted  the  case  on  the  following  special 
issues,  which  issues  the  Jury  answered  or 
failed  to  answer  as  indicated: 

"Q.  1.  Did  Mrs.  Mabel  M.  Rutherford  an- 
thonze  J.  M.  Rutherford  to  negotiate  a  trade 
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for  her  mill  etock  with  the  plaintiS  for  the  land 
in  controversy?    A.  No. 

"Q.  2.  Did  the  consummation  of  the  deal  for 
the  exchange  of  properties  result  from  negotia- 
tions had  between  the  plaintiS  and  J.  H.  Ruth- 
erford, or  between  the  plaintiff  and  Mrs.  Mabel 
M.  Rutherford,  or  between  the  plaintiff  and 
both  J.  M.  Rutherford  and  his  wife,  Mrs.  Mabel 
M.  Rutherford?  A.  Mrs.  Mabel  M.  Rutherford 
and  R.  C.  Kirkland. 

"Q.  3.  Did  J.  M.  Rutherford,  prior  to  the  con- 
summation of  the  deal  for  the  exchange  of  prop- 
erties, represent  to  the  plaintiff  that  the  Ruth- 
erford Mill  &  Elevator  Company  was  entirely 
solvent  and  a  going  concern,  that  it  was  capi- 
talized at  $45,000  in  stock,  all  of  which  was 
paid  up,  and  that  said  concern  was  worth  upon 
the  market  in  Cbillicothe  par,  or  100  cents  on 
the  dollar?    A.  Yes. 

"Q.  4.  If  you  should  answer  the  above  ques- 
tion 3  in  the  affirmative,  then  answer.  Did  Mrs. 
Mabel  M.  Rutherford,  at  the  time  she  executed 
such  contract  with  the  plaintiff,  know  that  such 
representations,  if  any,  had  theretofore  been 
made  by  her  said  husband,  J.  M.  Rutherford,  to 
the  said  plaintiff?    A.  No. 

"Q.  5.  If  you  should  answer  question  3  in  the 
affirmative,  then  answer.  Were  said  representa- 
tions, if  any,  made  by  said  J.  M.  Rutherford  to 
said  plaintiff  true  or  false?    A.  False. 

"Q.  6.  If  you  should  answer  question  8  in  the 
affirmative,  then  answer.  Were  the  representa- 
tions made  by  said  J.  M.  Rutherford,  if  any, 
relied  upon  by  plaintiff,  and  did  same  induce 
the  plaintiff  to  consummate  said  deal?  (No 
answer.) 

"Q.  7.  Did  Mrs.  Mabel  M.  Rutherford,  prior 
to  the  consummation  of  the  deal  for  the  ex- 
change of  properties,  represent  to  the  plaintiff 
that  the  Rutherford  Mill  &  Elevator  Compan.v 
was  entirely  solvent  and  a  going  concern,  that  it 
was  capitalized  at  $45,000  in  stock,  all  of  which 
was  paid  up,  and  that  said  concern  was  not  in 
any  wise  indebted  or  incumbered,  and  that  such 
stock  was  worth  upon  the  market  at  GhilUcothe 
par,  or  100  cents  on  the  dollar?     A.  No. 

"Q.  8.  If  you  should  answer  question  7  in  the 
affirmative,  then  answer.  Were  said  representa- 
tions, if  any,  made  by  said  Mabel  M.  Ruther- 
ford to  said  plaintiff  true  or  false?  (No  an- 
swer.) 

"Q.  9.  If  yon  should  answer  question  7  in  the 
affirmative,  then  answer.  Were  the  representa- 
tions made  hy  the  said  Mrs.  Mabel  M.  Ruther- 
ford, if  any,  relied  upon  by  the  plaintiff,  and 
did  same  induce  the  plaintiff  to  consummate 
said  deal?     (No  answer.) 

"Q.  10.  Was  the  mill  stock  which  was  traded 
for  the  land  in  controversy  the  separate  prop- 
erty of  Mrs.  Mabel  M.  Rutherford?  In  con- 
nection with  the  above  I  instruct  you  that  if 
when  said  deal  was  made  J.  M.  Rutherford 
then  voluntarily  gave  to  his  wife  $2,100  of  stock 
theretofore  held  in  his  own  name  for  the  pur- 
pose of  enabling  her  to  acquire  said  land  as  her 
separate  property,  then  such  stock  would  be  her 
separate  property.    A.  Yes. 

"Q.  11.  Did  Mrs.  Mabel  M.  Rutherford  and 
her  husband,  J.  M.  Rutherford,  fraudulently 
conspire  together  for  the  purpose  of  making 
false  representations  to  plaintiff  concerning  the 
mill  stock  and  to  thereby  induce  plaintiff  to 
consummate  said  deal?     (No  answer.) 

"Q.  12.  In  consummating  said  deal  for  the 
exchange  of  properties,  did  plaintiff  rely  upon 
his  own  business  judgment?    A.  No. 

"Q.  13.  In  addition  to  representations,  if  any, 
made  by  either  J.  M.  Rutherford  or  Mrs.  Mabel 
M.  Rutherford,  did  the  plaintiff  make  any  in- 
vestigation himself  concerning  the  nature  and 
probable  value  of  the  stock  he  was  negotiating 
for?    A.  Yes. 

"Q.  14.  If  you  should  answer  question  13  in 
the  affirmative,  then  answer,  Did  the  plaintiff 
In  consummating  said  dual  rely  upon  bis  own 
investigation,  if  any?    A.  No." 


Upon  the  answers  thus  returned  the  trial 
court  entered  judgment  for  the  defendants, 
and  the  plaintiff  has  appealed. 

First  we  hold  that  the  evidence  Is  sufficient 
to  support  the  findings  of  the  Jury  In  re- 
sponse to  the  special  Issues  submitted  to  them. 
While  on  the  material  issues  they  are  con- 
trary to  appellant's  testimony,  they  neverthe- 
less are  supported  by  Mrs.  Rutherford's  tes- 
timony, stating  specifically  that  she  informed 
appellant  of  the  existence  of  the  debt  and 
lien  for  which  the  mill  property  was  after- 
ward sold  out 

[1,2]  Most  of  appellant's  assignments  com- 
plain of  the  court's  rulings  in  admitting  or 
rejecting  evidence,  but  these  rulings  become 
immaterial  in  view  of  the  issues  under  the 
pleadings  and  of  the  findings  above  set  out. 
To  be  more  specific,  the  first  and  second  as- 
signments complain  that  the  court  erred  In 
excluding  certain  testimony  which  would 
have  tended  to  show  that  G.  F.  Wright  and 
H.  M.  Scarbrough  were  agents  of  Mrs.  Ruth- 
erford, and  as  such  made  certain  advances 
and  representations  to  appellant  Appellant's 
petition,  however,  nowhere  charges  that  ap- 
pellees' representations  were  made  through 
agents,  but  specifically  alleges  that"  the  false 
representations  were  made  by  the  defendants. 
Moreover,  there  Is  no  evidence  in  the  record 
to  Justify  the  Inference  that  the  persons  named 
were  agents  of  Mrs.  Rutherford.  Such  agen- 
cy cannot,  of  course,  be  proved  by  the  mere 
fact  that  these  persons  approached  appellant 
with  reference  to  the  trade.  Such  conduct 
proves  nothing.  Agency  cannot  be  proved  by 
the  mere  declarations  or  acts  of  the  agent 
alone. 

[3, 4]  It  is  next  complained  the  court  erred 
In  refusing  to  permit  appellant  to  testify  In 
regard  to  Investigations  made  by  him  Into 
the  condition  of  the  affairs  of  the  Rnther- 
ford  Mill  &  Elevator  Company  after  the  filing 
of  this  suit  because  his  testimony  would  have 
shown  that  he  had  no  knowledge  of  the  true 
condition  of  the  company  prior  to  the  time 
of  filing  his  petition.  But  there  was  no  Issue 
of  laches  or  limitation,  and,  besides,  it  is  im- 
material If  appellant  was  deceived  In  regard 
to  the  property  If  appellee  Mrs.  Rutherford 
was  In  no  manner  responsible  for  his  being 
deceived. 

A  number  of  other  a.sslgnments,  namely, 
the  fourth,  fifth,  and  seventh,  also  relate  to 
rulings  in  excluding  evidence,  the  purpose  of 
which  was  to  show  that  the  mlU  and  elevator 
property  was  of  less  value  than  had  been  rep- 
resented to  appellant.  These,  too,  become  im- 
material in  the  absence  of  a  finding  that  Mrs. 
Rutitierford  misrepresented  its  value. 

[6,  6]  There  Is  no  merit  in  the  eighth  as- 
signment complaining  of  the  court's  action  In 
holding  a  night  session  when  appellant's  lead- 
ing counsel  through  Illness  was  unable  to  be 
present  and  conduct  his  suit  The  bill  falls 
to  show  what,  if  anything,  transpired  at  the 
nlg^t  session,  but  does  show  that  appellant 
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was  represented  by  two  other  attorneys,  and 
it  is  impossible  for  us  to  say  that  any  harm 
could  have  resulted  to  his  Interests  by  the 
course  pursued.  Our  conclusion  that  the  evi- 
dence supports  the  findings  of  the  jury  vir- 
tually disposes  of  every  question  raised  on 
the  appeal.  Under  those  findings  no  other 
Judgment  than  one  for  appellees  could  have 
been  rendered.  The  very  gist  of  appellant's 
cause  of  action  was  false  and  fraudulent  rep- 
resentations concerning  the  value  of  the  mill 
and  elevator  property  exchanged  to  him  for 
his  land,  upon  which  he  relied  to  his  damage. 
While  the  findings  do  show  that  this  property 
was  misrepresented  to  him  by  appellee  J.  M. 
Butberford,  they  further  show  that  he  was 
not  authorized  to  represent  Mrs.  Rutherford, 
and  that  the  exchange  In  fact  resulted  from 
negotiations  between  Mrs.  Rutherford  and 
appellant,  and  that  Mrs.  Rutherford  made 
no  false  representations  concerning  the  mill 
property.  The  jury  having  found  that  Mrs. 
Rutherford  made  no  false  representations, 
and  having  failed  to  find  that  the  false  rep- 
resentations made  by  her  husband  were  au- 
thorized by  her,  necessarily  there  could  be  no 
Judgment  rendered  against  her.  Moreover, 
the  jury  find  that  J.  M.  Rutherford  made 
false  representations  concerning  the  value  of 
the  mUl  property,  yet  they  fail  to  find  that 
appellant  ever  relied  upon  these  representa- 
tions. A  judgment  for  appellant  would  have 
found  no  support  in  the  verdict 

We  find  no  error  in  the  judgment,  and  it 
ia  affirmed. 


McMANUS  V.  SOUTHERN  FRUIT  JULEP 
CO.  (No.  8030.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov,  7.  1914.) 

Prockss  (§  31*)— Name  of  Pi.aiktiff— Tbadk- 
Name. 

Where  a  petition  alleges  that  plaintiff  was 
doing  business  in  a  trade-name,  giving  both  his 
individual  and  the  trade  name,  a  citation  issued 
only  in  the  trade-name  is  not  invalid,  especially 
where  a  certified  copy  of  the  petition  is  served 
on  the  defendant,  and  hence  a  default  judgment 
against  defendant  is  properly  entered  on  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  25;   Dec.  Dig.  $  81.*i 

Error  from  Tarrant  County  Court;  Char- 
les T.  Prewltt,  Judge. 

Action  by  the  Southern  Fruit  Julep  Compa- 
ny against  J.  W.  McManus.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Short  &  Feild,  of  Dallas,  for  plaintUT  In 
error.  McGown,  Murphy  &  McQown,  of  Ft 
Worth,  for  defendant  in  error. 

CONNER,  C.  J.  This  suit  was  instituted 
on  the  17th  day  of  December,  1913,  by  the 
Southern  Fruit  Julep  Company,  alleged  to 
be  entirely  owned  by  A.  M.  Luckett,  against 


the  Crown  Manufacturing  &  Bottling  Con>- 
pany,  alleged  to  hare  been  owned  entirely 
by  J.  W.  McManus,  residing  In  Dallas  county, 
Tex.,  upon  a  verified  account  for  goods, 
wares,  and  merchandise  of  the  alleged  value 
of  $290.  Citation  was  duly  Issued  command- 
ing the  sheriff  or  constable  of  Dallas  county 
to  summon  "Crown  Manufacturing  &  Bottling 
Company,  J.  W.  McManus,  proprietor,  to  ap- 
pear before  the  county  court  •  ♦  ♦  to 
answer  the  petition  of  Southern  Fruit  Julep 
0>mpany,  plaintiff,  filed  in  said  court  on  the 
17th  day  of  December,  1918,  against  the 
said  Crown  Manufacturing  &  Bottling  Compa- 
ny, J.  W.  McManus,  proprietor,  for  suit 
said  suit  being  No.  13586,  the  nature  of  which 
demand  is  as  follows,"  etc.  The  return  was 
by  a  constable  of  Dallas  county  certifying 
that  the  citation  had  come  into  his  hands  on 
the  "17th  day  of  December,  1913,  at  10 
o'clocli,  and  executed  the  18th  day  of  Decem- 
ber, 1913,  by  delivering  to  J.  W.  McManus, 
the  wlthln-tMuned  defendants,  each  in  person 
a  true  copy  of  this  citation,  together  with  the 
accompanying  certified  copy  of  plaindCTs  orig- 
inal petition."  On  the  7th  day  of  January 
following  a  judgment  by  default  was  entered, 
reading,  so  far  as  necessary  to  be  stated: 

"This  cause  coming  regularly  on  to  be  heard, 
plaintiff,  represented  by  its  attorney,  and  defend- 
ant though  having  been  duly  cited  to  appear 
and  defend  this  action,  appearing  not,  but  whol- 
ly malting  default  the  court  having  heard  the 
testimony,  being  fully  advised  in  the  premises, 
finds  that  defendant,  J.  W.  McManus,  doing 
business  under  the  name  and  style  of  Crown 
Manufacturing  &  Bottling  Company,  is  indebted 
toplaintiif  upon  an  open  account  in  the  sum  of 
$290.13,  and  that  said  defendant  agreed  in  writ- 
ing to  pay  10  per  cent,  of  said  amiount  as  at- 
tdmey's  fees  if  placed  in  the  hands  of  an  attor- 
ney for  collection,  and  that  said  defendant  is 
further  indebted  to  plaintiff  in  the  sum  of  $29.01, 
attorney's  fees,  making  a  total  of  $319.14,  and 
that  plaintiff  ought  to  recover  of  said  defendant 
the  said  amount.  It  is  therefore  ordered,  con- 
sidered, and  adjudged  by  the  court  that  plaintiff 
do  have  and  recover  of  and  from  said  defendant, 
J.  W.  McManus,  the  sum  of  $319.14,  with  inter- 
est from  this  date  at  the  rate  of  6  per  cent  per 
annum  and  its  costs  in  this  behalf  expended, 
for  which  let  execution  issue." 

J.  W.  McManus  prosecutes  this  wilt  of 
error  from  the  judgment  above  described  and 
presents  two  questions  only.  It  ia  first  In- 
sisted, in  effect,  that  the  judgment  is  un- 
authorized In  that  the  citation  "omits  the 
name  of  the  plaintiff."  A  scrutiny  of  that 
part  of  the  citation  we  have  quoted  renders 
it  quite  evident  that  the  citation  does  contain 
the  name  "Southern  Fruit  Julep  Company, 
plaintiff."  The  petition  was  so  entitled,  the 
suit  was  so  docketed,  and  the  judgment  so 
entered.  The  fact  that  A.  M.  Lnckett's  name 
did  not  appear  in  the  citation  cannot  nullify 
the  judgment,  for  it  is  quite  evident,  from  the 
averments  of  the  petition,  that  Lnckett  was 
doing  business  under  the  name  of  Southern 
Fruit  Julep  Company,  and  we  know  of  no 
rule  of  law  which  prevents  a  person  from 
doing  business  under  any  name  that  be  may 
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choose,  and,  In  giving  the  name  "Sonthem 
Fruit  Juiep  Company,"  the  citation  did  give 
the  trade-name  of  Ludiett  Moreover,  the 
omission  of  A.  M.  Luckett's  name  from  the 
citation.  If  in  any  event  it  could  be  said  to  be 
material,  was  entir^y  cured  by  the  fact  that 
a  certified  copy  of  the  original  petition  was 
served  upon  the  plaintiff  in  error  in  Dallas 
county,  and  this  i)etition  contained,  not  only 
the  trade-name,  but  the  individual  name  of 
the  plaintiff,  in  whose  real  interest  and  for 
whose  real  benefit  the  suit  was  Instituted. 

What  we  have  said  In  disposing  of  the 
objection  to  the  citation  substantially  an- 
swers the  only,  other  question  raised  on  the 
appeal  This  is  embodied  in  plaintiff  in  er- 
ror's second  proposition,  wliich  reads: 

"To  authorize  a  judgment  by  default,  the  peti- 
tion upon  which  it  was  rendered  must  show  a 
cause  of  action  existing  in  favor  of  the  plaintiff. 
Where  such  cause  of  action  is  shown  to  exist 
in  the  name  of  another  person,  no  recovery  can 
be  had  by  the  plaintiff." 

As  already  indicated,  we  do  not  think  it 
can  l>e  said  that  the  cause  of  action  dedared 
upon  apx)earB  from  the  plaintiff's  allegations 
"to  exist  in  the  name  of  another  person." 
Under  the  allegations  of  the  petition,  the 
"Southern  Fruit  Julep  Company"  and  "A. 
M.  Ludiett"  identify  the  same  person;  one 
being  the  trade-name  and  the  other  the  sur- 
name of  the  plaintiff,  which  the  petition 
sufficiently  discloses. 

We  are  of  the  opinion  that  the  judgment 
must  be  sustained,  and  it  is  accordingly  in 
all  things  affirmed. 


MOORH  v.  COOPER  MFG.  CO.     (No.  7236.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec 
19,  1914.) 

1.  APPEAt.  AND  ERBOB  (|  731*)— ASSIORHKNTS 

OF  Ebbob— Sufficiency. 

An  assignment  of  error  in  that  the  verdict 
was  contrary  to  the  law  and  the  evidence,  be- 
cause it  should  have  been  for  the  full  amount  of 
plaintiff's  claim,  was  too  general,  and  violated 
the  rules  of  practice,  and  would  t>e  considered 
as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3017-3021;  Dec.  Dig.  f 
731.*] 

2.  Appeal  and  Ebbob   (S  1068*)— Habul£88 
Ebbob— Instructions. 

In  an  action  for  services  as  a  salesman  and 
collector,  error,  if  any,  in  charge  on  the  ques- 
tion of  damages  raised  _  by  the  defendant  was 
without  prejudice  to  plaintiff,  where  the  verdict 
found  against  defendant  on  its  plea  for  damages. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t§  4225-4228,  4230;  Dec.  Dig. 
g  1068.*] 

3.  Appeal  and  Ebbob  ({  272*) — Instbuctions 
—Objection. 

Under  Rev.  St  1911,  §S  1971-1973,  2061, 
as  amended  by  Acts  33d  Leg.  c.  59,  providing 
that,  where  a  party  fails  to  object  to  the  charge 
before  it  is  given,  it  is  to  be  regarded  as  ap- 
proved by  him,  plaintiff,  who  did  not  except  to 
the  refusal  of  his  requested  special  charges,  and 
whose  only  objection  to  the  charge  was  filed  aft- 
er judgment,  without  any  showing  that  it  was 


ever  known  to  the  court,  will  be  held  to  have  ap- 
proved the  charge. 

[E!d.  Note.— J-or  other  cases.  Appeal  and 
EjTor,  Cent   Dig.  f§  1611-1619;    Dec.  Dig.  { 

4.  Appeal  and  Ebbob  (§  742*)- Assignments 

OF  Ebbob — Indefiniteness. 

An  assignment  of  error  in  that  "the  court 
erred  in  overruling  plaintiff's  motion  for  a  new 
trial,  because  said  errors  were  pointed  out  in 
said  motion,"  submitted  as  a  proposition,  was 
too  general  to  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3000;  Dec.  Dig.  1  742.*] 

Appeal  from  Navarro  COonty  Ck>nrt;  R. 
R.  Owen,  Judge, 

Action  by  R.  S.  Moore  against  the  Cooper 
Manufacturing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Jacic  &  Jacic,  of  Orslcana,  for  appellant 
Calllcutt  &  (^11,  of  Corstcana,  and  Seay  & 
Simon  and  Theodore  Maclc,  all  of  Ft  Worth, 
for  appellee. 

RAINET,  0.  J.  Appellant  sued  appellee 
to  recover  for  services  rendered  as  salesman 
of  vehicles  for  appellee,  and  as  collector,  and 
sued  out  a  writ  of  attachment ;  appellee  be- 
ing a  nonresident  Appellee  answered  by  the 
general  issue,  and  specially  that  appellant 
was  guilty  of  fraud  In  making  sales.  In  that 
he  made  false  reports  as  to  the  purchasers' 
financial  ability,  as  was  his  duty  to  do, 
which  caused  appellee  to  be  damaged,  etc. 
The  writ  of  attachment  was  quashed.  A  trial 
on  the  merits  was  had,  and  verdict  and  Judg- 
ment rendered  for  |10  In  favor  of  appellee, 
and  appellant  prosecutes  this  appeal. 

(Conclusions  of  Law. 

[1]  1.  The  first  and  second  assignments  of 
error  are  substantially  that  the  verdict  is 
contrary  to  the  law  and  evidence;  for,  ac- 
cording to  the  evidence,  the  verdict  should 
have  been  for  the  full  amount  of  plaintUTs 
claim.  Appellees  objected  to  the  considera- 
tion of  these  assignments,  because, too  gen- 
eral and  violative  of  the  rules  of  'practice. 
This  objection  is  sustained,  and  said  assign- 
ments wUI  be  considered  as  waived.  Jen- 
kins v.  American  Co.  (Sup.)  2  S.  W.  726; 
Koepsel  V.  Allen,  68  Tex.  446,  4  S.  W.  856: 
Cartmell  v.  Gammage,  64  8.  W.  315. 

ITl  2.  The  third  and  sixth  assignments 
complain  of  the  court's  charge  in  instructing 
the  Jury  on  the  question  of  damages  pleaded 
tiy  appellee.  The  Jury  by  their  verdict  found 
against  appellee  on  their  plea  for  damages, 
and  hence  appellant  was  not  injured  by  said 
charge ;  therefore  said  assignments  are  over- 
ruled. 

[3]  8.  The  seventh  assignment  of  error  will 
not  be  considered  because  In  violation  of  the 
rules,  In  that  it  complains  of  the  general 
charge  of  the  court  for  not  charging  "the 
law  applicable  to  the  case,"  and  in  not  giving 
special  charges  asked  by  appellant  There 
are  four  special  charges  asked  by  appellant 
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shown  by  the  record,  which  were  refused, 
but  there  Is  no  exception  shown  to  have  been 
taken  to  the  refusal.  There  Is  only  an  ob- 
jection shown,  and  that  Is  to  paragraph  7 
of  the  main  charge,  which  purports  to  have 
been  filed  January  30,  1914,  two  days  after 
the  Judgment  was  rendered,  and  there  Is 
nothing  to  show  that  said  objection  was  ever 
made  known  to  the  court.  Acts  33d  Leg.  p. 
113,  arts.  1971-19T3,  2061;  Hallway  Co.  v. 
Barnes,  168  S.  W.  991;  Compress  Co.  v. 
Saunders,  70  Tex.  699,  6  S.  W.  134. 

4.  There  was  no  error  In  quashing  the  writ 
of  attachment  as  complained  of  In  the  eighth 
assignment. 

[4]  5.  The  ninth  assignment  Is: 

•The  court  erred  In  overruling  plaintiffg  mo- 
tion for  a  new  trial,  because  said  errors  were 
pointed  out  in  said  motion." 

This  assignment  is  submitted  as  a  proposi- 
tion. This  assignment  is  too  general  and  in- 
definite for  us  to  consider,  and  the  same  will 
not  be  discussed. 

6.  The  Judgment  is  afOrmed. 


MARTINEZ  T.  MEDINA  VALLEY  IRB.  CO. 

<No.  6357.) 

(Court  of  Civil  Appeals  of  Telaa.    San  Antonia 

Dec.  5,  1914.     Rehearing  Denied 

Jan.  6,  1915.) 

1.  Afpbai.  and  Ekbob    (g  218*)— Pbbsbnta- 
TiON  Bbi<ow—Instbuction8— Special  Vjw- 

DICT. 

Where  no  objection  was  made  to  an  instruc- 
tion that,  if  the  jary  answered  a  certain  ques- 
tion in  the  negative,  they  need  not  answer  the 
questions  which  followed,  error  could  not  be 
predicated  on  the  jury's  failure,  after  returning 
a  negative  answer,  to  answer  such  other  ques- 
tions. 

[Ed.  Note.— For  qther  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1316-1321, 1323 ;  Dec  Dig. 
i  218.*] 

2.  Trial  (g  356*)— Sfecial  Vebdiot— Nkou- 

OENCE. 

Where,  in  an  action  for  negligent  personal 
injuries,  the  jury  specially  found  that  defendant 
was  not  negligent,  they  need  not  answer  other 
questions  which  relate  solely  to  defenses  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  849-854 ;   Dec.  Dig.  |  356.*] 
8.  Appeal  and  Ebrob  ({  213*)— Objections 

AT  Tbial— Submission  of  Issxtes. 

Where,  in  an  action  for  injaries  to  plain- 
tiff's wife  from  l>eing  thrown  from  defendant's 
wagon,  no  objection  was  made  to  tlie  submis- 
sion of  the  issue  of  the  driver's  negligence,  and 
no  request  was  made  for  the  submission  of  any 
other  theory  of  negligence  pleaded  by  plaintiff, 
error  could  not  be  predicated  on  the  fact  that  the 
judgment  was  based  on  the  finding  on  the  issue 
submitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  1140,  1165,  1304-1308; 
Dec.  Dig.  i  213.*] 

4.  Appeal  and  Ebbob  (I  707*}— Pbesbnta- 
TioN  roR  Review— Submission  of  Issues. 
A  contention  that  the  judgment  for  defend- 
ant was  erroneous,  because  based  on  the  Jury's 
finding  on  only  one  theory  of  negligence,  could 
not  be  considered  on  appeal,  where  the  absence 
of  any  statement  of  facts  rendered  it  impossible 
to  determine  whether  there  was  evidence -to  sup- 


port any  theory  of  negligence  other  than  that  sub- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2042 ;  Dec.  Dig.  |  707.*] 

5.  Negligence   (g  142*)— Special  Vekdiot— 

JUDOHENT. 

In  an  action  for  injuries  to  plaintiff's  wife 
from  being  thrown  from  defendant's  wagon,  a 
negative  reply  by  the  jury  to  a  question  wheth- 
er or  not  defendant's  driver  was  negligent,  and 
such  negligence  was  the  proximate  cause  of  the 
accident,  authorized  a  judgment  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gg  40O-403;  Dec.  Dig.  g  142.*] 

Appeal  from  District  Court,  Bexar  County ; 
W.  P.  Ezell,  Judge. 

Action  by  Antonio  Martinez  against  the 
Medina  Valley  Irrigation  Company.  From 
Judgment  for  defendant,  plalntlfT  appeals. 
Affirmed. 

J.  D.  Chllda  and  Jas.  W.  Brown,  both  «rf 
San  Antonio,  for  appellant.  Wm.  Aubrey 
and  West  &  McMiUan,  all  of  San  Antonloi 
for  appellee. 

MOURSUND,  J.  Appellant  sued  appellee 
to  recover  damages  for  Injuries  sustained  by 
his  wife,  who  fell  or  was  thrown  from  a 
wagon  owned  by  appellee.  It  was  alleged 
that  Clarence  Chlpman  was  the  driver  of  ap- 
pellee's wagon,  and  that  he  had  been  sent  by 
Walter  Mitchell,  the  foreman  or  vice  prln- 
dpal  of  appellee,  to  convey  appellant's  wife, 
together  with  other  women  and  children  and 
hou^hold  furniture,  from  the  big  dam  to  the 
little  dam  of  api>ellee,  a  distance  of  about 
four  or  five  miles;  that  In  pursuance  of  said 
order  Chlpman  permitted  appellant's  wife 
and  others  to  ride  In  a  wagon  from  the  big 
dam  to  the  little  dam  of  appellee;  that  the 
wagon  started  at  nighttime,  drawn  by  a  pair 
of  mules,  and  had  no  brake  attached  to  It, 
nor  any  light,  and  while  proceeding  over  a 
rough,  hilly,  and  dangerous  road,  and  going 
down  a  steep  and  curving  hill,  the  mules 
started  in  a  fast  trot  and  became  unmanage- 
able; that  the  driver  was  unable  to  see  the 
condition  of  the  road ;  that  a  wheel  or  wheels 
Of  the  wagon  ran  into  a  chug  hole  In  the  road 
or  against  a  rock,  which  caused  said  wagon 
to  upset  or  tilt  or  Jolt  with  such  violence 
that  It  threw  out  appellant's  wife,  thereby  In- 
flicting upon  her  Injuries  which  were  fully 
set  out  In  the  petition;  that  appellee  was 
guilty  of  negligence  in  Improperly  loading  thfe 
wagon,  in  falling  to  have  a  brake  on  the 
wagon,  In  falling  to  have  a  light  upon  the 
wagon,  in  failing  to  have  a  safe  and  careful 
driver.  In  overloading  the  wagon.  In  pro- 
ceeding In  the  nighttime  over  a  dangerous 
road  without  a  light,  in  failing  to  route  the 
wagon  over  another  road  which  was  com- 
paratively safe,  and  In  moving  said  people  In 
the  nighttime  Instead  of  the  daytime. 

Appellee,  by  Its  answer.  Joined  Issue  up<Mi 
all  the  material  aUegatlona  of  the  petition, 
and  alleged  that  appellant's  wife  was  a  tres- 
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passer,  riding  in  the  wagon  without  right  or 
authority,  and  in  yiolation  of  express  instruc- 
tions given  by  appellee's  foreman.  Appellee 
also  pleaded  assumed  risk  and  contributory 
negligence.  The  case  was  submitted  to  the 
Jury  upon  special  Issues ;  the  first  seven  ques- 
tions and  answers  thereto  l)eing  as  follows: 

"(1)  Was  the  plaintiff's  wife,  Rosa  Martinez, 
Invited  to  ride  on  said  wagon  by  any  employ^  of 
the  defendants?  If  so,  by  whom?  Answer,  stat- 
ing name,  if  you  find  she  was  invited,  and,  if  you 
find  she  was  not,  answer  'No.'  Answer:  xes, 
by  Chipman. 

"(2)  Was  Clarence  Chipman  directed  by  Wal- 
ter Mitchell  to  transport  Rosa  Martinez  on  said 
wagon?    Answer  'Yes'  or  'No.'    Answer:  Yes. 

'^(3)  Did  Walter  Mitchell  have  authority  to 
employ  and  discharge  employes  of  defendant 
without  first  obtaining  the  consent  of  bis  su- 
perior officer?    Answer  'Yes'  or  'No.'    Answer: 

"(4)  Was  the  transporting  of  plaintiff's  wife, 
Rosa  Martinez,  for  the  benefit  of  the  defendant? 
Answer  'Yes'  or  'No.'    Answer:  No. 

"  (5)  Was  Clarence  Chipman  acting  within  the 
scope  of  his  employment  and  within  the  scope  of 
his  authority  in  transporting  Rosa  Martinez  on 
said  wagon?  Answer  'Yes'  or  'No.'  If  you  an- 
swer question  No.  5  'No,'  then  you  need  answer 
no  other  question.    Answer:   Yes. 

"(6)  Did  the  wheel  or  wheels  of  said  wagon 
run  into  a  chug  hole  and  thereby  cause  the  wag- 
on to  tilt  or  jolt  with  such  violence  as  to  throw 
Rosa  Martinez  out  of  the  wagon  and  injure  her, 
substantially  as  alleged  in  plaintiff's  petition? 
Answer  'Yes'  or  'No.'    Answer:  Yes. 

"(7)  If  you  answer  question  No.  6  'Yes,'  then 
state  whether  or  not  Clarence  Chipman  was  guil- 
ty of  negligence  in  permitting  said  wagon  to  run 
into  such  chug  hole,  if  he  did  permit  it,  in  the 
manner  you  may  find  it  did,  and  was  such  negli- 
gence, if  any,  the  proximate  cause  of  the  acci- 
dent?   Answer  'Yes'  or  'No.'     Answer:   No." 

In  addition  to  the  above  questions,  the 
court  submitted  questions  Nos.  8,  9,  10,  and 
11,  the  first  three  of  which  related  solely  to 
the  defenses  pleaded  by  appellee,  while  the 
last  related  to  the  amount  to  be  found  by  the 
Jury,  provided  they  answered  the  questions 
favorably  to  appellant.  The  court  Instructed 
the  Jury  that  if,  Ihey  answered  No.  7  "No," 
they  need  answer  no  further  questionB.  Pur- 
suant to  such  instruction,  they  did  not  an- 
swer Nos.  8,  9,  10,  and  11.  Judgment  was 
rendered  In  favor  of  appellee. 

The  only  paragraph  of  appellant's  motloii 
for  a  new  trial  relating  to  the  verdict  con- 
tains the  following  statement  of  the  grounds 
upon  wliich  appellant  claimed  to  be  entitled 
to  a  new  trial,  viz.: 

"Because  all  the  issues  as  made  in  the  plead- 
ings have  not  been  answered  by  the  jury  in  re- 
sponse to  the  special  issues  submitted  by  the 
court  on  the  trial  hereof;  the  jury  having  an- 
swered in  favor  of  plaintiff  all  questions  submit- 
ted to  them  up  to  No.  7,  which  said  No.  7  was 
submitted  in  such  a  way  as  to  confuse  the  jury 
and  was  not  the  only  issue  in  the  case,  and 
questions  Nos.  8,  9,  10,  and  11  were  not  an- 
swered, but  should  have  been,  and  said  answers 
do  not  dispose  of  the  case  and  do  not  authorize 
a  judgment  for  defendant  in  said  cause." 

No  request  was  made  by  appellant  for  the 
submission  of  any  other  theory  of  negligence 
than  the  one  submitted  by  the  court  in  ques- 
tion No.  7,  and  no  objection  was  made  to 


the  form  of  said  question  No.  7,  nor  any  oth- 
er question  submitted  by  the  court;  nor  was 
any  objection  made  to  the  charge  of  the 
court  in  that  it  Instructed  the  Jury  not  to 
answer  questions  Nos.  8,  9,  10,  and  11,  if  No. 
7  was  answered  in  the  negative.  It  can 
hardly  be  said  that  the  paragraph  of  the  mo- 
tion for  new  trial,  above  quoted  from,  con- 
tains any  objection  to  the  verdict  based  upon 
the  ground  that  the  verdict  was  uncertain 
or  contradictory.  However,  appellant,  by  six 
assignments  of  error,  contends  that  the  court 
committed  error  in  rendering  Judgment  up- 
on the  verdict,  and  that  such  error  ta  funda- 
mental. 

[1, 2]  One  contention  is  that  the  court 
should  have  required  the  jury  to  answer 
questions  Nos.  8,  9,  10,  and  11.  Aside  from 
the  fact  that  no  objection  was  made  to  that 
part  of  the  charge  Instructing  the  Jury  not 
to  answer  said  questions  if  No.  7  was  an- 
swered in  the  negative,  no  harm  was  sustain- 
ed by  appellant  by  the  failure  of  the  Jury 
to  answer  said  questions,  as  they  related  to 
defenses  pleaded  by  appellee  and  the  amount 
of  the  recovery  if  all  questions  had  been 
answered  favorably  to  appellant.  If,  in  an- 
swering question  No.  7,  it  was  determined 
that  appellee's  employ^  was  not  guilty  of 
negligence,  or,  if  guilty  of  negligence,  the 
same  was  not  the  proximate  cause  of  the 
injuries,  then  it  would  certainly  be  onnecea- 
sary  for  the  Jury  to  go  further  and  consider 
the  defenses  pleaded  by  appellee. 

[3, 4]  Another  contention  is  that  the  court 
committed  fundamental  error  in  basing  ita 
Judgment  upon  the  negligence  of  Chipman, 
as  be  was  the  mere  driver  or  teamster  act- 
ing under  the  direction  of  Walter  Mitchell, 
the  authorized  agent  of  appellee.  It  Is  a 
sufficient  answer  to  this  contention  to  say 
that  no  objection  was  made  to  the  submis- 
sion of  the  Issue  of  Chipman's  negligence, 
and  no  request  was  made  for  the  submlssioa 
of  any  other  theory  of  negligence  pleaded  by 
appellant  Besides,  there  being  no  statement 
of  facts  in  the  record,  it  is  impossible  to 
determine  whether  there  was  any  evidence  to 
support  any  other  theory  of  negligence  than 
the  one  submitted  by  the  court. 

[6]  The  only  other  contention  made  by 
appellant  whidh  we  will  consider  is  the  one 
that  the  verdict  is  insufllclent  to  support 
the  Judgment,  on  the  ground  of  being  uncer- 
tain and  conflicting.  Appellant  contends  that 
question  No.  7  contains  three  distinct  ques- 
tions, viz.:  Whether  Clarence  Chipman  wa.s 
guilty  of  negligence;  whether  Clarence  Chip- 
man  was  not  guilty  of  negligence;  and,  if 
guilty  of  negligence,  whether  same  was  the 
proximate  cause  of  the  injuries.  This  con- 
tention is  without  merit  By  asking  the  Jury 
to  state  whether  or  not  Clarence  Chipman 
was  guilt?  of  negligence,  the  Jury  was  given 
plainly  to  understand  that  an  affirmative  an- 
swer would  be  a  finding  that  be  was  guilty 
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of  negligence,  wblle  a  negattre  answer  would 
be  a  finding  tbat  be  was  not  guilty  of  neg- 
ligence. It  is  true  that  two  questions  were 
contained  in  this  interrogatory:  One  whether 
Chipman  was  guilty  of  negligence,  and  the 
other  whether  such  negligence,  if  any,  was 
the  proximate  cause  of  the  accident  How- 
ever, no  objection  was  made  to  the  ques- 
tion on  this  ground,  nor  to  the  instruction  of 
the  court  to  answer  same  "Yes"  or  "No," 
and  we  doubt  not  that,  had  the  Jury  answer- 
ed it  "Yes,"  appellant  would  have  strenuous- 
ly contended  that  such  answer  amounted  to 
a  finding  that  Chipman  was  guilty  of  negli- 
getice  and  that  such  negligence  was  the 
proximate  cause  of  the  accident,  but  the 
Jury  answered  in  the  negative,  and,  if  It  be 
contended  that  such  answer  should  not  be 
construed  as  a  finding  that  there  was  no 
negligence,  then  it  is  evident  that  it  must 
be  a  finding  that  the  negligence  was  not  the 
proximate  cause  of  the  accident  Taking  it 
either  way,  appellant  was  not  entitled  to  a 
recovery.  The  answer  to  question  No.  6 
does  not  make  a  confiict  with  the  answer  to 
No.  7.  In  answering  No.  6  In  the  affirmative, 
the  Jury  determined  that  the  wagon  was 
caused  to  tilt  by  reason  of  the  wheels  run- 
ning into  a  chug  bole,  and  thereby  appel- 
lant's wife  was  thrown  out  of  the  wagon 
and  injured,  substantially  as  alleged  In  plain- 
tiff's petition.  The  manner  in  which  the  ac- 
cident occurred  was  thus  determined  and 
the  tact  established  that  appellant's  wife 
was  injured  substantially'  as  alleged  In  the 
petition.  The  issue  of  negligence  was  not 
submitted  In  said  question,  nor  whether  the 
fact  that  the  wagon  ran  Into  the  chug  hole 
was  the  proximate  cause  of  the  Injuries. 
Appellant  admitted  in  his  brief  that  the  an- 
swer to  question  No.  6  merely  fixed  what  was 
the  immediate  cause  of  the  injuries  inflict- 
ed upon  his  wife,  and  that  it  did  not  deter- 
mine whether  the  failure  to  have  a  brake  or 
light  upon  the  wagon,  or  some  one  of  the 
other  grounds  of  negligence  alleged  in  plain- 
tiff's i)etition,  was  the  proximate  cause  of 
the  injuries  la  question.  The  Jury  evidently 
found  that  wblle  the  wheels  of  the  wagon 
ran  into  a  chug  hole,  causing  the  wagon  to 
tilt  or  Jolt  with  such  violence  as  to  throw 
appellant's  wife  out  of  the  wagon  and  in- 
jure her,  yet  that  Chipman  was  not  guilty  of 
negligence  in  permitting  the  wagon  to  run 
into  the  chug  hole,  or,  if  he  was  guilty  of 
negligence,  tbat  such  negligence  was  not  the 
proximate  cause  of  the  injuries. 

We  conclude  that  the  verdict  of  the  Jury 
amounts  to  a  finding  that  appellant  had  no 
cause  of  action,  and  that,  upon  such  verdict 
being  returned  into  court,  it  was  the  duty 
of  the  court  to  enter  Judgment  thereon  in  fa- 
vor of  appellee. 

The  assignments  of  error  are  overmled, 
and  the  Judgment  is  affirmed. 


JAMESON  V.  BOABD.    (No.  688.) 

(Court  of  Civil  Appeals  of  Texaa     Amarillo. 

Dec.  12,  1914.) 

1.  Fences  (§  27*)  —  Daiiaoks  by  Stock  — 
Opening  a  Pence — Liability. 

Where  defendant  removed  a  portion  of  his 
fence  to  which  plaintiff  had  attached  a  string  of 
fence  completing  his  inclosure  and  in  conse- 
quence thereof  defeodant's  cattle  were  allowed 
free  access  to  plaintiff's  pasture,  and  it  appeared 
that  defendant  knew  what  would  be  the  conse- 
quence, defendant  was  liable  in  an  action  in 
trespass  for  the  consequential  damages,  regard- 
less of  whether  his  act  was  a  violation  ol  the 
"fence  statute,"  though  defendant  was  a  lessee 
of  a  section  of  land  within  plaintiCTs  inclosure. 
[Kd.  Note.— For  other  cases,  see  Fences,  Cent 
Dig.  ii  40-44,  62-61;  Dec.  Dig.  §  27.*] 

2.  Fences  (§  27*)— PLKAniuo— Common-Law 

LlAELLITY— RECOVEBT. 

That  plaintiff  alleged  in  "snpport  of  his  al- 
legations as  to  exemplary  damages  that  defend- 
ant, in  removing  his  fence  and  allowing  his  cat- 
tle access  to  plaintiff's  pasture,  violated  the 
"fence  statute"  did  not  preclude  him  from  re- 
covering for  the  trespass,  where  his  allegations 
were  sufficiently  broad  to  comprehend  an  action 
of  trespass  as  at  common  law. 

[BM.  Note. — For  other  cases,  see  Fences,  Cent 
Dig.  S§  40-44,  62-61;   Dec  Dig.  §  27.*] 

Appeal  from  District  Court,  Hutchinson 
County;  F.  P.  Greever,  Judge. 

Action  by  S.  J.  Board  against  W.  F.  Jame- 
son. From  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Crudglngton  &  Works,  of  Amarillo,  for  ap- 
pellant Newton  P.  Willis,  of  (Canadian,  for 
appellee. 

HENDRICKS,  J.  The  appellee.  Board,  sued~ 
the  appellant,  Jameson,  for  damages  on  ac- 
count of  the  removal  by  appellant  of  a  cer- 
tain fence  and  permitting  cattle  owned  by  the 
appellant  to  go  upon  the  Inclosed  land  of  ap- 
pellee, claiming  the  destruction  of  hhs  grass 
and  also  alleging  the  willful  removal  of  said 
fence,  praying  for  $200  exemplary  damages. 
The  cause  was  tried  to  a  Jury  upon  a  sub- 
mission by  the  trial  court  of  special  issues, 
the  Jury  finding  that  appellant's  removal  of 
said  fence  was  a  willful  act,  however,  deny- 
ing exemplary  damages,  but  returning  a  ver- 
dict for  actual  damages. 

[1]  The  appellee.  Board,  had  connected  a 
certain  line  of  fence  with  that  of  appellant 
which,  with  other  fencing,  inclosed  the  for- 
mer's pasture.  The  fence  constructed  by  ap- 
pellee completing  his  inclosure  was  not  dis- 
connected from  appellant's  fence;  hut  a  por- 
tion of  appellant's  fence,  to  which  appellee's 
string  of  fence  was  tied,  was  removed,  and 
on  account  of  which  appellant's  cattle  were 
allowed  free  access  to  the  grass  of  the  ap- 
pellee. It  is  true  that  within  the  Inclosure 
of  appellee  the  appellant  was  the  lessee  of  a 
section  of  land,  but  considering  the  exces- 
sive number  of  cattle  which  were  permitted 
to  go  within  the  Board  inclosure,  we  are  un- 
able to  say  that  the  control  of  a  section  In 
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appellee's  pasture  derogated  from  the  tres- 
pass, as  an  inherent  wrong,  for  which  recoT- 
ery  would  be  denied. 

[2]  Appellee  alleged  a  violation  of  the  civil 
and  criminal  statutes  of  the  state  relative  to 
the  unlawful  removal  of  fences,  as  the  plead- 
er expressed  it,  "In  further  support  of  his  al- 
legations as  to  exemplary  damages";  and  ap- 
pellant, in  attempting  to  make  appellee's  ac- 
tion exclusive,  says: 

"  •  •  •  This  proceeding  is  a  statutory  one, 
and  not  an  action  in  trespass  generally,  and 
must  be  controlled  by  the  statute." 

Appellee's  allegations,  however,  are  broad 
enough,  as  well  as  sufficiently  specific,  to 
comprehend  an  action  of  trespass  as  at  com- 
mon law;  and  appellant's  proposition  would 
be  akin  to  an  attempted  denial  of  recovery  by 
a  plaintlft  who  sued  upon  a  bond,  alleging  it 
as  statutory,  though  the  averments  were  suf- 
ficient for  relief  as  a  common-law  obligation. 

Jameson,  the  appellant,  testified: 

"I  broke  down  the  pasture  fence,  Mr.  Board's 
pasture.  I  did  it  upon  purpose.  •  •  •  I 
knew  at  that  time  my  cattle  could  go  tlirough 
this  indosure  into  Mr.  Board's  pasture." 

Appellant,  though  testif^'lng  that  he  did 
not  tear  down  the  fence  to  injure  Board,  and 
simply  did  so  to  use  the  material  for  the  par- 
pose  of  fencing  the  section  controlled  by  him 
in  Board's  pasture,  the  Jury,  however,  though 
failing  to  find  exemplary  damages,  expressly 
found  that  Jameson's  actions  were  willful, 
and  necessarily,  as  a  cattleman  of  some  ex- 
perience, be  not  only  knew  that  his  cattle 
"could  go  through  •  •  •  into  Board's 
pasture,"  but  would  do  so.  If  the  law  as  ap- 
plied to  Jameson's  acts  would  Impress  Ila- 
liUlty,  irrespective  of  a  violation  of  13ie 
"fence  statute,"  his  acts  in  trespass,  and  the 
natural  consequences  of  same,  which  he  nec- 
essarily contemplated  and  must  be  charged 
with,  are  so  undisputed  as  that  his  assign- 
ments, criticizing  the  action  of  the  court  in 
other  respects,  are  Immaterial. 

On  account  of  pastoral  conditions,  and  the 
former  method  of  conducting  the  cattle  busi- 
ness in  this  state,  or  in  a  great  portion  of 
same,  an  inclosure  being  the  exception,  and 
the  open  range  the  rule,  the  courts  have  not 
adopted  the  rule  of  the  common  law  in  its 
strictness,  applicable  to  the  involuntary  en- 
croachment or  trespass  of  live  stock  upon  the 
uninclosed  land  of  another.  Davis  v.  Davis, 
70  Tex.  124,  7  S.  W.  826;  Land  Co.  ▼.  McClel- 
land Bros.,  80  Tex.  185,  23  S.  W.  677,  1100, 
22  Ia  R.  a.  105. 

Though  the  rule  Is  relaxed,  on  account  of 
our  own  policy  In  such  matters,  however,  Jus- 
tice Gaines,  In  the  McClelland  Case,  supra, 
announced  the  well-recognized  exception.  He 
said: 

"If,  however,  he  drives  his  cattle  upon  the  in- 
closed land  of  another,  however  imperfectly  in- 
closed, he  is  guilty  of  a  trespass,  for  which  he 
is  liable  to  answer  in  damages." 


Chief  Justice  James,  in  the  case  of  Claonch 
V.  Osbom,  23  S.  W.  937,  after  recognizing  the 
general  rule,  said: 

"•  *  •  Still,  if  one  willfully  causes  stock  to 
go  upon  another's  land,  and  to  remain  there,  he 
makes  himself  liable  for  the  damages  that  result 
If  defendant  opened  the  division  fence,  even  up- 
on his  own  land,  at  a  time  and  under  circum- 
stances that  would  naturally  cause  his  stock  to 
go  into  his  neighbor's  pasture,  and  there  remain, 
he  becomes  a  trespasser,  and  is  liable  for  the 
injury  that  resulted  to  his  neighbor  therefrom." 

While  Chief  Justice  James  used  the  lan- 
guage "division  fence,"  be  specifically  said 
that  the  act  of  March  17, 1887  (Acts  20th  Leg. 
c.  43),  did  not  apply — the  same  act  which  ap- 
pellant says  must  cover  this  case,  but  which 
be  contends  does  not  do  so  on  account  of  the 
Insufficiency  of  proof;  the  statute  &lso  being 
excluded,  so  he  says,  on  account  of  the  find- 
ing of  the  Jury  that  neither  Jameson  nor  his 
landlord  gave  Board  an  express  consent,  or 
agreed  that  the  latter  could  connect  to  the 
former's  fence,  a  portion  of  which  was  re- 
moved. As  stated,  we  think  this  matter  Is 
entirely  Immaterial.  The  doctrine  announced 
by  Justice  James,  so  pertinently  applicable  to 
this  case,  was  also  recognized  by  the  Court 
of  Civil  Appeals  of  the  Second  District,  In 
the  case  of  St.  Louis  Cattle  Co.  v.  Vaugfat 
1  Tex.  Civ.  App.  3S8,  20  S.  W.  856,  and  by 
this  court  in  the  case  of  Tandy  v.  Fowler, 
150  S.  W.  484. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


PAUL  STONE  CO.  v.  SAUCEDO.    (No.  6862.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  5,  1014.    Rehearing  Denied 

Jan.  6,  1915.) 

1.  Appeal  and  EktaoB  ({  1001*)— Cbedibxutt 
OF  WiTNESSKs— Question  fob  Jubt. 

The  jury  must  pass  on  the  inconsistencies 
in  the  testimony  and  reconcile  the  same,  if  pos- 
sible, and  a  verdict  sustained  by  evidence  will 
not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3922,  3928-3S34 ;  Dec.  Dig. 
{  lOOl.*] 

2.  Master  and  Sebvakt  (|  125*)— Injury  to 
Sebvant  —  Obuoation  of  Masteb  —  Safe 
Place  to  Wobk. 

An  employer  using,  from  time  to  time,  dyna- 
mite in  loosening  stone  on  which  an  employe 
is  working  at  a  place  selected  by  the  employer 
is  chargeable  with  knowledge  that  parte  of  the 
ledge  may  drop  on  the  employ^,  and  is  liable  for 
injury  to  the  employ^  by  loose  stone  falling  on 
him;  as  the  employ^  may  assume  that  any  loose 
stone  had  been  removed  by  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i{  243-251;  Dec.  Dig.  | 
125.*] 

3.  Master  and  SebvaSt  (SJ  211,  241*)— Iw- 
JURT  TO  Servant  —  OoNTBiBuxoBr  Nkoli- 

OBNCE— ASSUKFTION  OF  RiBE. 

Where  an  employ£  working  at  a  place 
fixed  by  the  employer  knew  nothing  of  ite  unsafe 
condition  by  reason  of  the  danger  of  loose  stone 
falling  on  him,  and  the  employer,  using  dynamite 
from  time  to  time  in  looseniag  stone,  did  not  exer- 
cise any  care  to  prevent  accidente  to  employes 
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by  falling  stones,  and  the  danger  was  not  open . 
and  apparent,  the  employ^  did  not,  as  a  matter 
ot  law,  assume  the  risk,  and  was  not  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §i  557,  757;  Dec  Dig.  H 
211,  241.*] 

Appeal  from  District  Court,  Bezar  County; 
S.  O.  Tayloe,  Judge. 

Action  by  Beynaldo  Sauoedo  against  the 
Paul  Stone  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.^  Affirmed. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  Kampmann  &  Bumey,  of  San  An- 
tonio, W.  L.  Cook,  of  Houston,  and  H.  P. 
Bumey,  ot  San  Antonio,  for  appellant  T.  H. 
Rldgeway,  of  San  Antonio,  for  appellee. 

FLY,  O.  T.  This  is  a  snit  for  damages  In- 
stltnted  by  appellee.  In  whlcli  It  was  alleged 
that  he  had  been  Injured  through  appellant, 
who  was  his  employer.  In  not  using  ordinary 
care  In  providing  him  a  safe  place  In  which 
to  perform  his  labor  and  not  warning  him  of 
the  danger.  A  trial  by  Jury  resulted  in  a 
rerdlct  and  Judgment  for  appellee  in  the  sum 
of  $2,000. 

Appellee  was  employed  by  appellant  to 
break  stone,  and,  while  engaged  in  the  place 
where  he  had  been  set  to  work  by  appellant, 
had  his  leg  broken  by  a  stone  which  fell  from 
a  ledge  of  stone  near  by.  Appellant  bad  been 
dynamiting  the  stone  previous  to  the  acci- 
dent, and,  although  Its  president  and  man- 
ager was  present  just  before  the  accident,  no 
inspection  was  made  to  ascertain  if  there 
were  any  loose  stone  on  the  ledge  that  might 
fall.  Appellee  was  ignorant  of  the  fact  that 
no  inspection  had  been  made,  and  appellant 
failed  to  warn  him  of  the  danger. 

[1]  The  first  assignment  of  error  assails 
the  answer  of  the  Jury  to  the  effect  that  a 
loose  rock  fell  from  the  side  of  a  bluff  or  cliff 
and  Injured  appellee,  on  the  ground  that  the 
answer  is  not  sustained  by  the  evidence.  The 
testimony  of  appellee  and  his  witness  An- 
tonio Hurs,  copied  into  the  brief  of  appellant, 
showed  that  he  was  struck  by  a  rock  that 
fell  from  the  ledge  or  cliff  upon  him.  There 
are  inconsistencies  in  the  testimony  of  appel- 
lee and  Hurs,  but  they  were  for  the  jury  to 
pass  upon  and  reconcile,  and  there  is  testimo- 
ny to  sustain  their  finding. 

The  second,  third,  fourth,  and  fifth  assign- 
ments attack  the  answers  of  the  jury  to  the 
effect  that  appellant  was  guilty  of  negligence 
in  not  providing  a  safe  place  in  which  appel- 
lee was  to  work,  and  in  not  w'arnltig  bim  of 
the  danger.  All  of  the  answers  are  sustained 
by  the  facts. 

[2]  Api)ellant  from  time  to  time  used  dyna- 
mite in  loosening  the  stone  on  which  appel- 
lee was  working,  and  was  charged  with  knowl- 
edge that  parts  of  the  ledge  might  at  any 
time  drop  down  on  the  workman,  and  should 
liave  had  all  loose  stone  removed.    The  em- 


ployes could  assume  such  duty  had  been  per- 
formed by  the  master.  If  the  loose  stone  had 
been  removed  as  it  should  have  been,  the  ac- 
cident would  not  have  occurred. 

[3]  This  case  Is  a  different  one  from  those 
in  which  persons  were  Injured  by  cotton  seed, 
sand,  or  earth  under  which  they  were  work- 
lug  tumbling  down.  Common  sense  and  rea- 
son would  teach  any  human  being  that  if  he 
worked  under  such  substances  that  they  would 
probably  drop  down,  but  not  so  with  stone  so 
solid  that  It  could  be  broken  off  only  by  the 
use  of  dynamite.  The  evidence  does  not  show 
that  appellee  knew  that  there  was  any  loose 
stone  above,  and  be  might,  without  an  inspec- 
tion, assume  that  there  was  none.  The  duty 
of  inspection  devolved  upon  appellant,  and  a 
proper  inspection  would  have  disclosed  the 
loose  rock,  but  no  inspection  was  made.  Ap- 
pellee was  working  where  he  was  told  to 
work,  and  knew  nothing  of  the  unsafe  con- 
dition of  the  place.  No  care  whatever  was  ex- 
ercised to  prevent  accidents  to  the  employes, 
as  is  freely  admitted  by  the  president  and 
general  manager  of  the  company.  The  dan- 
ger was  not  open  and  apparent,  and  appel- 
lee did  not  know  of  the  danger. 

The  questions  as  to  whether  appellee  as- 
sumed the  risk  or  was  guilty  of  contributory 
negligence  were  submitted  to  the  jury,  and 
lihey  found  that  he  had  not  assumed  the  risk, 
and  that  be  was  not  guilty  of  contributory 
negligoice.  Baidt  of  them  was  a  auestlon  of 
fact,  and  the  evidence  sustains  the  findings 
of  the  jury.  Even  in  a  case  where  the  rules 
of  the  master  required  the  servant  to  exam- 
ine the  place  in  which  be  was  working.  It  was 
held  by  tbis  court  that  it  is  for  a  Jury  to  say 
whether  the  failure  of  the  servant  to  examine 
the  place  in  wblcb  be  works  is  negligence  or 
not  Stag  Canon  Fuel  Co.  ▼.  Rose,  145  S.  W. 
677.  That  was  a  case  in  wUcb  a  stone  (ell 
on  a  servant  while  working  in  a  coal  mine. 
A  writ  of  error  was  denied  by  the  Supreme 
Court 

The  Judgment  is  affirmed. 


VICK  et  aL  v.  PARK  et  aL     (No.  8068.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
Dec.  10,  1914.) 

1.  Frattd  (J  25*)— MiSBErBESENTATioK— Dam- 
ages. 

Defendants,  representing  that  the  entire 
stock  of  a  corporation  was  fully  paid  in,  sold 
the  whole  of  it  to  plaintiffs.  Plaintiffs  there- 
after improved  the  property  to  an  amount 
equal  to  the  amount  which  was  unpaid  on  the 
stock.  Upon  demand  of  the  Secretai7  of  State 
that  they  fully  pay  in  the  stock,  they  were  al- 
lowed to  set  off  the  value  of  the  improvements. 
Held  that  as  plaintiffs  were  not  required  to 
expend  any  moneys  and  received  the  benefit  ot 
such  improvement^  they  could  not  recover  for 
the  misrepresentations  of  defendants. 

[Ed.  Note. — For  other  cases,  lae  Fraud,  Cent 
Dig.  §24;  Dec.  Dig.  S  28,*] 
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2.   COBPOBATIONS  (j  119*)— StOCK— EiTECT  Of 
ACQTJIBmON. 

Where  plaintiffs  acquired  the  entire  Btoclr 
of  a  corporation,  all  of  the  physical  properties 
of  the  corporation  were  conveyed  to  them. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  8§  499-^503 ;    Dec.  Dig.  S  119.*] 

Appeal  from  District  Court,  Young  County ; 
Edgar  Scurry,  Judge. 

Action  by  D.  6.  Vick  and  others  against  3. 
J.  Park  and  another.  From  a  Judgment  for 
defendants,   plaintiffs   appeal.    Atlirmed. 

Arnold  &  Arnold,  of  Graham,  and.  Kay  & 
Akin,  of  Wichita  Falls,  for  appellants.  Ste- 
phens &  Miller,  of  Ft  Worth,  for  appellees. 

BUCK,  J.  The  appellants  D.  G.  Vlck, 
J.  H.  Vlck,  Mary  L.  Manning,  and  Lil- 
lian Manning,  as  plaintiffs,  filed  this  ac- 
tion In  the  district  court  of  Young  Coun- 
ty, Tex.,  against  J.  J.  Park  and  John  £. 
Dowdle,  on  May  20,  1913,  alleging  that  on 
or  about  the  24th  day  of  June,  1909,  appel- 
lants for  a  valuable  consideration  purchased 
the  entire  capital  stock  of  the  Graham  Mill 
&  Elevator  Company,  a  corporation,  from 
the  appellees ;  that  the  capital  stock  consist- 
ed of  400  shares  of  the  par  value  of  |100  per 
share,  and  that  the  property  of  said  corpora- 
tion consisted  of  a  flour  mill  and  elevator, 
together  with  fixtures,  machinery,  furniture, 
etc.,  belonging  to  the  same,  situated  in  the 
town  of  Graham.  In  the  petition  It  was  fur- 
ther alleged  that  appellees  were  in  full  con- 
trol of  all  of  said  property,  having  possession 
of  the  books  and  papers  belonging  to  the 
same,  and  were  charter  members  of  said  cor- 
I>oratlon,  and  were  fully  advised  of  the  finan- 
cial condition  of  said  property  and  of  said 
corporation;  that  appellees  fraudulently,  and 
for  the  purpose  of  swindling  and  deceiving 
appellants,  knowingly,  fraadulently,  and 
falsely  represented  to  appellants  that  the  en- 
tire capital  stock  of  said  corporation,  to  wit, 
$40,000,  had  been  folly  subscribed  and  paid. 
The  petition  further  alleged  that  appellants, 
believing  such  representations  to  be  true, 
and  relying  on  the  same  as  true,  paid  the 
defendants  in  full  for  such  entire  capital 
stock  of  $40,000;  that  appellants  did  not 
learn  of  the  fraud  and  deceit  practiced  on 
them  by  appellees,  and  did  not  learn  the  fact 
that  such  capital  stock  had  not  been  fully 
paid  until  about  the  15th  day  of  January, 
1913,  when  appellants  learned  from  the  Sec- 
retary of  State  that  only  the  sum  of  $30,966.- 
03  of  said  capital  stock  had  been  paid  Into 
said  corporation  prior  to  the  purchase  of 
said  stock  by  appellants;  that  appellants  did 
not  discover  and  bad  no  means  of  discovering 
such  facts  until  said  January  15,  1913;  that 
on  learning  that  the  capital  stock  was  not 
fully  paid  In,  and  for  the  purpose  of  prevent- 
ing the  charter  from  being  forfeited,  the  ap- 
pellants were  compelled  to  pay  Into  said  cor- 
poration the  sum  of  $9,033.07;  that  such  pay- 
ment became   necessary   In   order   that  the 


charter  of  such  corporation  for  $40,000  might 
be  maintained;  and  that  appiellants  were 
compelled  to  make  proof  of  such  payment  to 
the  Secretary  of  State  as  aforesaid,  and 
were  damaged  In  the  sum  of  $10,000.  Appel- 
lants prayed  for  damages  and  costs  of  suit 
and  general  and  Bipedal  relief. 

The  appellees  on  August  28,  1913,  filed 
their  answer,  consisting  of  a  general  demur- 
rer and  general  denial  and  the  plea  of  tbe- 
two  years'  stati^te  of  limitations,  and  alleged 
that  appellants  knew,  or  could  have  known, 
by  the  exercise  of  proper  diligence,  more 
than  two  years  before  the  institution  of  tills 
suit,  all  of  the  facts  In  relation  to  the  capi- 
tal stock  of  said  corporation,  and  as  to  how 
much  had  been  paid  in  and  as  to  the  value 
of  the  assets  of  said  company,  and  appellees 
prayed  that  they  be  released  with  their  costs. 

On  March  18,  1914,  the  cause  came  on  for 
trial  before  a  Jury  on  special  issues,  result- 
ing in  a  verdict  and  Judgment  for  appellees, 
from  which  Judgment  an  appeal  was  perfect- 
ed to  this  court 

It  appears  from  the  statement  of  facts  tliat 
from  September  1, 1009,  to  September  1. 1910, 
appellant^s  made  certain  Improvements,  re- 
pairs, and  necessary  changes  in  the  mill, 
which  items  aggregated  the  cost  of  $2,548.10, 
and  from  September  1,  1910,  to  September  1, 
1911,  made  other  Improvements,  the  cost  of 
which  aggregated  $1,023.64,  and  from  Sep- 
tember 1,  1911,  to  September  1,  1912,  other 
Improvements  were  made  aggregating  the 
cost  of  $1,735.57,  and  from  September  1,  1912, 
to  September  1,  1913,  further  improvements 
were  made  in  the  sum  of  $3,037.79,  being  a 
total  of  $9,245.10;  and  that  upon  proof  of 
expenditures  for  these  improvements  by  ap- 
pellants, the  demand  of  the  Secretary  of 
State  for  the  payment  into  the  treasury  of 
the  corporation  of  the  $9,033.07  was  compiled 
with  and  satisfied. 

It  appears  from  the  statement  of  facta 
that  during  the  trial  of  the  case  evidence 
was  admitted  to  show  what  was  the  fair 
market  value  of  the  property  given  by  appel- 
lants to  appellees  in  exchange  for  the  mill 
and  elevator  property  stock,  said  property 
consisting  of  lands,  town  property,  and  a 
note  for  $13,500,  and  also  evidence  was  in- 
troduced to  show  what  was  the  fair  market 
value  of  the  physical  properties  belonging 
to  said  Graham  Mill  &  Elevator  Company. 
Under  the  assignments  of  error,  appellants 
complain  of  the  admission  of  such  testimony 
over  thei^r  objection. 

In  response  to  the  special  Issues  of  fttct 
submitted,  the  Jury  found,  first,  that  the  ap- 
pellees had  r^resented  to  the  appellants  In 
Jtme,  1909,  that  the  entire  capital  stock  of 
the  Graham  Mill  &  Elevator  Company,  to  wit 
$40,000,  had  been  fully  subscribed  end  fully 
paid  into  said  corporation ;  and,  second,  that 
said  entire  capital  stock  bad  been  subscribed 
on  said  date ;  and,  third,  that  the  reasonable 
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market  valae  of  tbe  Improvements  and  ad- 
ditions made  by  appellees  after  September 
22,  1008,  when  the  application  for  a  charter 
was  made,  and  Jane  24,  1909,  when  the  con- 
tract of  sale  between  appellants  and  appellees 
was  consummated,  was  $4300;  and,  fourth, 
that  the  fair  market  value  of  the  lands,  town 
property,  and  notes  given  by  appellants  to 
appellees  in  tbe  trade  in  controversy  was 
$36,270;  and,  fifth,  that  the  fair  market  val- 
ue of  the  physical  properties  of  the  Mill  & 
Elevator  Company  on  June  24,  1909,  was 
$35,26a93 ;  and,  sixth,  that  "D.  J.  Vick,  by 
the  exercise  of  reasonable  diligence,  could 
have  discovered  the  amount  of  the  capital 
stock  of  the  Graham  Mill  &  Elevator  Compa- 
ny which  bad  been  paid  in  prior  to  June  24, 
1909,  more  than  two  years  before  May  20, 
1913";  and,  seventh,  that  "D.  G.  Vick,  by  the 
exercise  of  reasonable  diligence,  could  have 
discovered  how  much.  If  any,  of  the  capital 
stock  of  the  Graham  Mill  &  Elevator  Compa- 
ny had  been  paid  in  prior  to  two  years  be- 
fore May  20,  1913";  and,  eighth,  that.  In 
making  the  contract  in  controversy,  the  par- 
ties to  said  contract  had  In  mind  a  trade  by 
D.  G.  Vick  for  the  properties  owned  by  the 
corporation,  and  the  capital  stock  of  said 
corporation  owned  by  the  appellees. 

[1,2]  From  the  foregoing  statement  of  the 
case,  and  irrespective  of  whether  or  not  the 
parties  to  this  contract  contemplated  an  ex- 
change on  tbe  part  of  Vick  and  associates 
of  certain  properties,  indndlng  lands,  city 
property,  and  the  note,  for  the  physical  prop- 
erties of  the  Mill  &  Elevator  Company,  or 
whether  it  was  contemplated  that  such  con- 
tract involved  the  purchase  and  sale  of  tbe 
entire  capital  stock  of  the  Mill  &  Elevator 
Company  for  a  spedfled  sum,  we  think  that 
the  appellants  have  utterly  failed  to  show 
Injury  by  reason  of  the  verdict  of  the  Jury 
and  tbe  Judgment  of  the  court  below.  The 
evidence  discloses  that  long  prior  to  any  de- 
mand by  the  Secretary  of  State  upon  Mr. 
Vick  and  associates  for  tbe  payment  into 
the  treasury  of  the  corporation  the  unpaid 
balance  of  the  capifaal  stock  subscribed  but 
not  paid,  to  wit,  $9,083.07,  there  had  been 
made  a  large  proportion  of  the  improvements 
which  Mr.  Vick  and  his  associates  were  per- 
mitted to  prove  and  offer  in  lieu  of,  or  in 
payment  of,  such  unpaid  balance,  and  that^ 
if  the  $4,300  worth  of  improvements  made 
by  appellees  between  September  22,  1908, 
to  June  24,  1909,  should  be  added  to  the 
amount  of  the  Improvements  made  by  Vick 
and  assodtftes,  the  total  sum  would  exceed 
said  $9,033.07.  But,  In  any  event,  It  is  evident 
that  the  corporation,  and  consequently  Vick 
and  assodates,  received  the  benefit  directly 
of  such  improvements  made  after  and  before 
tbe  purchase  of  the  capital  stock  by  said  Vick 
and  associates,  and  we  are  unable  to  see  how 
tbe  amteliants  were  injured.  Moreover,  it 
is  apparent,  by  tbe  purchase  by  Vick  and 


associates  of  the  entire  capital  stock  of  the 
corporation,  all  of  the  physical  properties  of 
said  corporation  were  conveyed  to  them  and 
must  have  been  so  contemplated  in  the  con- 
tract of  sale.  In  this  view  of  the  case,  the 
errors  complained  of  in  appellant's  brief  and 
the  assignments  predicated  thereon  become 
immaterial  and  are  therefore  overruled. 

It  Is  ordered  that  the  Judgment  of  the  trial 
court  be  hereby  affirmed. 


WILKBRSON  V.  FT.  WORTH  4c  D.  0.  RY. 

CO.    (No.  7227.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 

28,  1914.    Rehearing  Denied  Jan.  2,  1916.) 

1.  Abatement  and  Revival  ({  4*)— Pkndbn- 
CT  OF  Ahothbb  Action— Requibino  Ei.eo- 

TIOM. 

The  doctrine  that  the  pendency  of  a  prior 
suit  tor  the  same  cause  is  ground  of  abatement 
is  not  recognized  in  this  state,  and  the  utmost 
extent  to  which  tbe  court  may  go  is  to  require 
plaintiff  to  elect  which  suit  he  will  prosecute 
and  to  abandon  the  other  and  pay  the  costs  of  it. 
[EkI.  Note. — For  other  cases,  see  Abatement 
and  Revival,  (3ent.  Dig.  ft  25-38;  Dec.  Dig. 
f  4.*] 

2.  Abatement  Ann  Revival  (|  4*)— Penden- 
cy or  Anotheb  Action— Requibino  Elec- 
tion. 

A  court's  antbority  to  dismiss  an  action 
because  of  the  pendency  of  a  prior  action  for  the 
game  cause  depends  on  plaintiff's  refuaal  to 
elect  which  suit  be  will  prosecute  and  to  pay  the 
costs  of  the  abandoned  suit,  and,  where  a  plea 
in  abatement  was  determined  upon  tiie  theory 
that  the  pendency  of  the  prior  suit  ipso  facto 
entitled  defendant  to  a  dismissal,  and  no  oppor- 
tunity to  elect  was  given  plaintiff,  a  dismissal  of 
the  suit  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Ont  Dig.  {§  25-38;  Dec.  Dig. 
«4.*1 

Error  from  District  Court,  Hunt  County; 
A.  P.  Dohoney,  Judge. 

Action  by  Mrs.  Nellie  Wllkerson  against 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany. Judgment  dismissing  the  suit,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

B.  Q.  Evans,  of  Greenville,  for  plaintiff  In 
error.  Thompson  &  Barwise  and  J.  M.  Cham- 
bers, all  of  Ft.  Worth,  and  Yates,  Sherrill  & 
Stames,  of  Greenville,  for  defendant  in  error. 

TALBOT,  J.  On  October  9,  1909,  the  plain- 
tiff in  error,  Mrs.  Nellie  Wllkerson,  who  will 
hereinafter  be  referred  to  as  plaintiff,  insti- 
tuted suit  In  the  district  court  of  Tarrant 
county,  Tex.,  against  the  defendant  in  error, 
the  Ft.  Worth  &  Denver  City  Railway  Com- 
pany, hereinafter  referred  to  as  defendant, 
to  recover  damages  for  personal  injuries 
charged  to  have  been  inflicted  upon  her 
through  the  negligence  of  defendant  on  the 
4th  day  of  July,  1908,  while  a  passenger  on 
one  of  defendant's  trains  going  from  Mem- 
phis, Tex.,  to  Childress,  Tex.  It  was  alleged, 
in  substance,  in  said  suit  that  the  train  upon 
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which  plaintiff  was  traveling  was  so  crowd- 
ed she  could  not  procure  a  seat,  and  was 
forced  to  stand  on  the  platform  of  the  coach ; 
that  the  engine  drawing  the  train  was  de- 
fective, and  caused  the  engine  and  train  to 
start  and  stop  suddenly;  and  that  because 
of  snch  defect  and  sudden  movement  of  the 
train,  plaintiff  was  thrown  against  the  door 
of  the  car  apd  seriously  and  permanently  In- 
jured. Plaintiff  claimed  damages  in  the  sum 
of  $25,000.  The  defendant  answered,  and 
upon  a  trial  had  January  16,  1912,  before  a 
Jury,  the  plaintiff  recovered  judgment  against 
defendant  for  the  sum  of  $3,000.  From  this 
judgment  the  defendant  appealed,  and  said 
judgment  was  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Thereafter,  and 
while  s4id  cause  was  pending  in  the  district 
court  of  Tarrant  county,  plaintiff  instlttited 
this  suit  In  Hunt  county,  Tex.,  and  alleged 
the  same  facts  with  respect  to  her  injuries 
and  the  causes  thereof  as  were  alleged  in 
said  suit  pending  in  Tarrant  county,  and,  in 
addition  thereto,  charged  that,  after  the  re- 
versal of  the  judgment  obtained  by  her  in  the 
district  court  of  Tarrant  county,  the  defend- 
ant, acting  by  and  through  its  authorized 
agents,  by  false  and  fraudulent  representa- 
tions made  in  Hunt  county,  Tex.,  procured 
from  plaintiff  for  the  sum  of  $350  a  com- 
promise of  said  suit  pending  In  Tarrant  coun- 
ty, and  a  written  release  of  the  cause  of  ac- 
tion and  damages  set  up  and  claimed  in  said 
suit  She  further  alleged  that  her  cause  of 
action  set  forth  in  said  Tarrant  county  suit 
was  of  the  value  of  $25,000,  and  prayed  as 
follows: 

"Wherefore,  plaintiff  prays  that  the  defendant 
be  cited  to  answer  this  petition;  that  on  final 
hearing  she  have  a  judgment  setting  aside,  can- 
celing, and  holding  for  naught  the  said  written 
release;  and  that  she  be  entitled  to  recover  of 
and  from  the  defendant  the  sum  of  $25,000, 
same  being  the  reasonnble,  fair  value  of  said 
cause  of  action,  which  plaintiff  was  caused  and 
induced  to  release  on  account  of  the  defendant's 
false  and  fraudulent  representations  to  her,  and 
by  reason  of  the  facts  alleged  in  this  petition, 
setting  forth  her  injuries  caused  by  the  negli- 
gence of  the  defendant,  the  same  being  the  rea- 
sonable value  of  ber  said  cause  of  action  which 
she  was  fraudulently  Induced  to  surrender  at 
the  date  and  under  the  circumstances  above  set 
forth ;  and  for  costs  of  suit  and  relief  both  gen- 
eral and  special,  as  in  law  and  equity  she  may 
be  enUtled." 

The  defendant  appeared  in  this  suit  and 
pleaded  in  abatement  thereof  the  pendency  of 
plaintiff's  said  suit  in  Tarrant  county.  This 
plea  was  heard  February  9,  1914,  and,  upon 
the  conclusion  of  the  evidence  offered  in  its 
support,  was  by  the  court  sustained  and 
plaintiff's  suit  dismissed.  From  this  order 
and  judgment  of  the  court  plaintiff  prose- 
cutes this  writ  of  error,  and  contends: 

(1)  That  the  court  erred  In  sustaining  the  de- 
fendant's plea  in  abatement,  "because  the  undis- 
puted evidence  shows  that  the  suit  pending  in 
Tarrant  county  was  and  is  not  the  same  as  this 
suit  pending  in  Hunt  county,  but  was  entirely 
different,  in  that  the  cause  of  action  set  up  in 
the  plaintifTs  petition  in  the  suit  pending  in 
Tarrant  county  is  a  suit  for  damages  for  per- 


sonal injuries  sustained  on  the  4th  day  of  July, 
1908,  while  a  passenger  on  one  of  the  defend- 
ant's passenger  trains  between  Childress  and 
Memphis,  Tex.,  caused  by  the  negligence  of  the 
defendant^  its  agents  and  servants,  as  alleged  in 
said  petition,  claiming  the  sum  of  $25,000,  while 
the  cause  of  action  set  up  in  the  petition  in  this 
cause  is  a  suit  to  set  aside,  rescind,  and  cancel 
a  certain  written  release  and  contract  executed 
by  plaintiff  on  the  17th  day  of  December,  1912. 
in  Hunt  county,  whereby,  in  consideration  of 
the  sum  of  $350,  the  plaintiff  released  and  sur- 
rendered to  the  defendant  in  full  tbe  cause  of  ac- 
tion set  up  in  the  petition  in  the  suit  pending 
in  Tarrant  county,  Tex.,  alleging  that  she  was 
induced  to  sign  and  execute  said  release  by  the 
false  and  fraudulent  representations  of  the  duly 
authorized  agents  of  the  defendant,  the  Denver 
City  Railway  Company,  which  fraud  was  alleged 
to  have  been  committed  in  Hunt  county,  and 
claiming  the  sum  of  $25,000,  alleging  the  same 
to  be  the  reasonable  value  of  the  cause  of  action 
which  plaintiff  was  caused  and  induced  to  re- 
lease on  account  of  the  defendant's  fraudulent 
and  false  representations,  the  plaintiff  pleading 
in  said  petition  the  facta  showing  tbe  value  of 
the  claim  bo  released  and  transferred." 

(2)  That  "the  doctrine  of  the  common  law  that 
a  suit  pending^  between  parties  precludes  them 
from  maintaining  between  themselves  another 
suit  on  the  same  cause  of  action  in  courts  of 
the  same  juriadietion  ia  not  enforced  in  Texas." 

There  is  force  In  the  plalntlfrB  first  con- 
tention, but  the  defendant's  answer  tliereto 
Is  of  equal  force,  and  inclines  ns  to  the  view 
expressed  by  its  counsel  In  a  well-prepared 
brief  filed  In  this  court  We  do  not  bow- 
ever,  find  it  necessary  to  definitely  pass  upon 
and  determine  the  question,  for  the  reason 
that  we  believe  plalntifl^s  second  proposition 
must  be  sustained. 

[1,  2]  The  doctrine  that  the  pendency  of  a 
prior  suit  for  the  same  canse  between  the 
same  parties  in  courts  of  the  same  jurisdic- 
tion is  ground  of  abatement  is  not  recogniz- 
ed in  this  state.  The  utmost  extent  to  which 
the  court  may  go  upon  the  presentation  of  a 
plea  setting  up  the  pendency  of  such  a  suit 
Is  to  put  the  plaintiff  to  bis  election  of  which 
suit  he  will  prosecute  and  require  him  to 
abandon  the  other  and  pay  tbe  costs  of  it 
This  is  tbe  express  holding  of  our  Supreme 
Court  In  tbe  cases  of  Payne  v.  Benbam,  16 
Tex.  364,  and  Trawick  v.  Martin,  Brown  Co., 
74  Tex.  522,  12  S.  W.  210.  In  Garza  v.  Jesse 
French  Piano  &  Organ  Co.,  126  S.  W.  906,  this 
court  speaking  through  Mr..  Justice  Book- 
bout,  said: 

"The  doctrine  of  the  common  law  that  a  suit 
pending  between  parties  precludes  them  from 
maintaining  between  themselves  anotfapr  suit  on 
tbe  same  cause  of  action  in  courts  of  the  same 
jurisdiction  is  not  enforced  In  Texas." 

This  holding  has  been  followed  by  this 
court  in  tbe  later  cases  of  Liberty  Milling 
Co.  V.  Continental  Oin  Oa,  182'  S.  W.  856; 
Minchew  v.  Case,  148  S.  W.  866;  Hartzog 
V.  Seeger  Coal  Co.,  163  S.  W.  1066.  See,  also, 
Insnranoe  Co.  v.  Hargus,  99  S.-W.  580;  Ellis 
V.  Tips,  16  Tex.  Civ.  App.  82,  40  8.  W.  524; 
Olscbewske  v.  King,  43  Tex.  Civ.  App.  474.  96 
S.  W.  666 ;  Simmang  v.  Braunagel,  27  S.  W. 
1032,  Tbe  defendant  qoestions  tbe  correct- 
ness of  our  holding  in  Oaiza  v.  Jesse  French 
Piano  &  Organ  Co.,  supra,  and,  conceding  the 
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rale  announced  In  the  decisions  of  tbe  Su- 
preme C!ourt  cited  above,  argues  that  It  was 
not  error  for  the  court  to  dismiss  this  suit, 
because  the  plalntifl  stood  silent,  upon  the 
presentation  of  the  plea  In  abatement  and 
the  evidence  conclusively  establishing  the 
pendency  of  the  Tarrant  county  suit,  and 
failed  to  elect  which  suit  she  would  prose- 
cute. In  reply  we  say  that  we  think  the  de- 
cision in  Garza's  Case  correct,  and  that  no 
relief  was  asked  in  the  plea  in  abatement, 
except  the  absolute  abatement  and  dismissal 
of  this  (the  Hunt  county)  case.  If  it  be  true, 
as  contended  by  defendant,  that  the  only 
difference  between  the  common  law  upon  the 
subject  and  the  rule  enforced  in  this  state 
Is  that  the  plaintiff  may,  upon  the  coming  in 
of  a  plea  setting  up  the  pendency  of  a  for- 
mer suit,  elect  which  case  he  will  prosecute; 
still  the  authority  of  the  court  to  dismiss, 
under,  the  rule  aimounced,  depends  upon  the 
refusal  of  the  plaintiff  to  elect  which  suit  he 
win  prosecute,  arid  to  pay  the  costs  of  the 
abandoned  suit.  The  record  falls  to  show 
that  the  plaintiff  was  given  an  opportunity 
to  elect  which  of  her  suits  she  would  prose- 
cute, and  that  she  failed  or  refused  to  exer- 
cise such  right  of  election.  The  plea  in 
abatement  was  evidently  presented  and  de- 
termined upon  the  theory  that  the  pendency 
of  the  suit  in  Tarrant  county  ipso  facto 
entitled  the  defendant  to  a  dismissal  of  this 
suit. 

This,  we  think.  Is  not  the  law,  and  it  fol- 
lows that  at  all  events  the  dismissal  of  plain- 
tiff's suit  was  error'  for  which  the  judgment 
must  be  reversed,  and  the  cause  remanded, 
and  it  Is  accordingly  so  ordered. 


B.  O.  KAI/L   GRAIN  CO.  v.  BURKS-SIM- 
MONS CO.     CNo.  8017.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Oct.  17,  1914.    Rehearing  Denied 

Nov.  21,  1914.) 

Al^KAI.  AND   BBBOB  ({  742*)— QtTESTIONB  RE- 
VIEW ABLE— ASSIGNMENTS  OF  Ebbor. 

An  assignment  of  error,  complaining  of  the 
overruling  of  a  plea  of  privilege,  which  does  not 
contain  a  substantial  copy  of  the  only  paragraph 
of  the  motion  for  new  trial  referring  to  the  sub- 
ject, must  be  disregarded  under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1612,  and  C!ourt  Rules 
23,  29  a42  S.  W.  xii). 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;   Dec.  Dig.  {  742.*] 

Appeal  from  Comanche  County  Court)  J. 
H.  McMillan,  Judge. 

Action  by  the  Burks-Simmons  Company 
against  the  B.  G.  Rail  Grain  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Crenshaw  &  Boykln,  of  Ft  Worth,  for  ap- 
pellant Kearby  &  Kearby^  of  Comanche, 
for  appellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  the  appellee  company  in  the  county  court 


of  Comanche  county  to  recover  a  balance  due 
upon  a  sale  of  12,000  bushels  of  oats,  and  the 
only  question  presented  for  our  consider- 
ation In  appellant's  brief  is  whether  the  court 
erred  In  overruling  appellant's  plea  of  privi- 
lege to  be  sued  in  Tarrant  county,  the  place 
of  Its  domicile. 

An  examination  of  the  record  discloses  that 
the  assignment  presenting  the  question  sug- 
gested cannot  be  said  to  be  even  a  substan- 
tial copy  of  the  only  paragraph  of  appellant's 
motion  for  new  trial  which  refers  to  the 
subject  The  assignment  must  therefore  be 
disregarded  in  accordance  with  a  well-settled 
rule  of  practice.  See  Vernon's  Sayles'  Tex. 
Civ.  Stat  art  1612 ;  Gen.  Laws  1913,  p.  276 ; 
Rules  23  and  29  (142  S.  W.  xil) ;  Edwards 
V.  Youngblood,  160  S.  W.  288;  Bradshaw  v. 
Kearby  &  Kearby,  168  S.  W.  436. 

No  other  question  having  been  presented, 
it  is  ordered  that  the  judgment  be  affirmed. 


COMMONWEALTH  BONDING  &  CASUAL- 
TY INS.  CO.  V.  WRIGHT.    (No.  8016.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  17,  1914.    Rehearing  Denied 

Dec.  6,  1914.) 

1.  INBTJBANCB  ({  670«)— ACTIONS  OK  POUOIKS 

—Vebdict— Amount  of  Recoveby. 

Where,  in  an  action  on  a  health  and  acci- 
dent insurance  policy,  the  court  told  the  jury 
that  if  they  found  for  plaintiff,  they  should  find 
for  him  in  a  specified  amount  with  12  per  cent, 
damages  thereon,  a  verdict  for  such  amount, 
"with  12  per  cent,  interest,"  justified  a  judg- 
ment for  12  per  cent,  damages,  under  Vernon  s 
Sayles'  Ann.  Civ.  St.  1914,  art.  4746,  providing 
that,  where  an  accident  or  health  and  accident 
insurance  company  fails  to  pay  a  loss  within  30 
days,  it  shall  be  liable,  in  addition  to  the 
amount  of  the  loss,  for  12  per  cent,  damages 
thereon,  together  with  reasonable  attorney's 
fees;  since  the  use  of  the  word  "interest"  was 
evidently  inadvertent,  and  the  finding  was  in- 
tended to  be  responsive  to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1785-1787;   Dec.  Dig.  |  670.«] 

2.  Ihsubance  (§  665*)— Actions  on  Policies 
— ^Damages — Attoenet's  Fees. 

In  an  action  on  a  health  and  accident  insnr- 
ance  policy,  evidence  held  sufficient  to  support 
a  verdict  for  $100  as  attorney's  fees  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1014,  art.  4746. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {}  1555,  1707-1728;  Dec.  Dig.  | 
665.»] 

3.  INSITBANCB   (J  310*)— MiSREPBESENTATlON— 

Waiveb— Statutobt  Pbovisions.   . 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4048,  providing  that  in  suits  on  insurance 
policies  no  defense  based  upon  misrepresenta- 
tions in  the  application  or  in  obtaining  or  se- 
curing the  contract  shall  be  valid,  unless  defend- 
ant shall  show  that  within  a  reasonable  time 
after  discovering  the  falsity  of  the  misrepresen- 
tations it  gave  notice  to  the  assured,  if  living, 
or,  if  dead,  to  the  owners  or  beneficiaries  of  the 
contract,  that  it  refused  to  be  bound  •  thereby, 
provided  that  90  days  shall  be  a  reasonable  time, 
the  notice  of  refusal  to  be  bound  must  be  given 
in  any  event  within  90  days ;  and  hence,  where 
such  notice  was  not  given  within  90  days  after 
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the  insurer  had  notice  of  the  misrepresentations, 
it  could  not  rely  thereon  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  703,  761,  780,  826,  840,  904;  Dec 
Dig.  {  3f0.»] 

Appeal  from  Nolan  County  Court;  John 
H.  Cochran,  Jr.,  Judge. 

Action- by  Isham  Wright  against  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company.  From  a  Judgment  for  plaiutifl,  de- 
fendant appeals.    Affirmed. 

P.  H.  Haddix,  of  Ft  Worth,  and  A.  B.  Yan- 
tis,  of  Sweetwater,  for  appellant.  H.  B. 
Bondies,  of  Sweetwater,  tor  appellee. 

SPEEB,  J.  This  Is  an  action  by  Isbam 
Wright  to  recover  from  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company  up- 
on a  policy  of  accident  and  health  insurance. 
There  was  a  verdict  and  judgment  tor  the 
plaintiff,  and  the  defendant  appeals. 

[1]  The  first  and  second  assignments  of  er- 
ror are  based  upon  the  action  of  the  court 
In  entering  Judgment  for  12  per  cent  upon 
the  amount  of  the  recovery  under  the  policy ; 
the  contention  being  that  the  12  per  cent  Is 
Interest  under  the  verdict  of  the  Jury,  and 
not  damages  within  article  4746,  Vernon's 
Sayles'  Texas  Civil  Statutes,  allowing  12  per 
cent  damages  on  the  amount  of  loss  under 
such  a  policy  when  the  same  is  not  paid  with- 
in 30  days  after  demand  therefor.  It  is  true 
the  verdict  of  the  Jury  is  for  the  appsAlee 
in  "the  sum  of  $225,  with  12  per  cent  inter- 
est," but  the  verdict  must  be  construed  In  the 
light  of  the  charge,  which  directs  the  Jury, 
In  the  event  they  found  for  the  plaintiff,  to 
find  for  blm  "in  the  sum  of  $225,  with  12  per 
cent,  damages  thereon,"  and,  as  thus  inter- 
preted, it  is  evident  the  use  of  the  word  "in- 
terest" was  inadvertent  and  the  finding  was 
intended  to  be  responsive  to  the  charge. 

[2]  Neither  can  we  say  the  evidence  does 
not  support  the  verdict  and  judgment  for 
1100  as  attorney's  tees  under  the  article  of 
the  statute  referred  to.  The  testimony  of  the 
attorney  who  conducted  the  litigation  very 
clearly  la  sufficient  to  support  the  verdict  for 
attorney's  fees  in  this  amount    He  testified: 

"I  have  done  all  the  worit  for  the  plaintiff  in 
this  case,  out  of  court  and  in  court,  looking  to 
collection  under  the  policy  sued  upon.  One  hun- 
dred dollars  would  not  compensate  me  for  my 
work  and  labor  done  and  the  trouble  I  have 
been  put  to  in  a  professional  capacity  trying 
to  collect  under  the  policy.  The  sum  named 
would  be  a  very  reasonable  fee  for  the  prosecu- 
tion of  this  proceeding.  The  plaintiff  has  agreed 
to  pay  my  firm  the  sum  named  contingent  upon 
our  making  collection  under  the  policy.  This 
contingent  fee  contemplated  our  giving  the  mat- 
ter any  and  all  attention  necessary  in  and  out 
of  court  in  the  trial  court,  and  through  any  ap- 
pellate court,  should  an  appeal  be  taken  by 
either  party." 

[3]  The  principal  question  presented  on  the 
appeal,  however,  goes  to  the  merit  of  appel- 
lant's defense,  and  is  based  upon  the  conten- 
tion that  appellee  made  certain  false  repre- 


sentations In  Ills  application  for  insaiance 
whereby,  under  the  terms  of  the  policy,  the 
company  was  absolved  from  liability.  It  ap- 
pears to  be  true  that,  as  written  in  the  ap- 
plication, the  facts  were  misrepresented,  in 
that  It  was  not  disclosed  tliat  appellee  bad 
previously  suffered  from  an  attack  of  diron- 
ic  rheumatism,  but  appellee  contends  tbat  he 
made  a  faithful  disclosure  in  this  respect  to 
appellant's  agent  who  tooic  the  application, 
and  this  agent  admits  as  much,  and  testified 
that  it  was  his  recollection  a  proper  mem- 
orandum was  Indorsed  on  the  application,  but 
in  this  he  appears  to  have  be&a  mlstalcen. 
Without  deciding  appellant's  liability  apon 
this  point  however,  we  find  it  necessary  to 
hold  that  it  cannot  urge  the  defense  relied  on , 
In  view  of  article  4948,  Vernon's  Sayle^ 
Texas  Civil  Statutes,  regulating  the  writing 
of  Insurance  in  this  state.  That  article  pro- 
vides: 

"In  all  suits  brought  upon  insnrance  contracts 
or  policies  hereafter  issued  or  contracted  for 
in  this  state,  no  defense  based  upon  misrepre- 
sentations made  in  the  applications  for,  or  in 
obtaining  or  securing  the  said  contract,  shall  be 
valid,  unless  the  defendant  ahall  show  on  the 
trial  that,  within  a  reasonable  time  after  dis- 
covering the  falsity  of  the  misrepresentations 
so  made,  it  gave  notice  to  the  assured,  if  living, 
or,  if  dead,  to  the  owners  or  beneficiaries  ot 
said  contract  that  it  refused  to  be  traund  by  the 
contract  or  policy:  Provided,  that  90  days  shall 
be  a  reasonable  time." 

It  is  undisputed  that  appellant  had  notice 
of  the  misrepresentations  upon  which  It  re- 
lies to  avoid  the  policy  In  this  case  more  than 
90  days  t)efore  it  notified  appellee  tbat  It  re- 
fused to  be  bound  on  the  policy.  We  construe 
the  article  of  the  statute  to  mean  that  the  no- 
tice of  refusal  to  be  bound  must  be  given 
within  a  reasonable  time,  not  In  any  event 
to  exceed  90  days.  See  Nat  Life  Ass'n  t. 
Hagelsteln,  156  S.  W.  363. 

There  is  no  error  in  the  judgment,  and  It 
Is  affirmed. 


MARTIN  et  al.  v.  BFBB  et  al.     (No.  5358)t 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Dec.  6,  1914.    Behearing  Denied 

Jan.  6,  1915.) 

1.  AOVEBSB     POBSESBIOR     ({     1*)— "PbBSCBIP- 

TioN"— "Limitation." 

There  is  a  distinction  between  title  by  lim- 
itation and  a  prescriptive  titl^  in  that  the 
latter  is  based  upon  a  presumed  grant  to  the 
property  or  use,  while  the  former  is  not 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  1-10,  12-65,  67-76;  Dec 
Dig.  i  1.* 

For  other  definitions,  see  Words  and  Plirasea, 
First  and  Second  Series,  Limitation  of  Actions; 
Prescription.] 

2.  Adverse  Possession  (8  58*)— HosrriLB  Poa- 
SESSION— Ground  of  Action. 

The  entry  and  holding  to  build  up  a  pre- 
scriptive title  which  is  founded  on  uninterrupt- 
ed use  and  enjoyment  time  oat  of  mind  or  for 
such  a  length  of  time  that  the  memory  of  man 
runneth  not  to  the  contrary  must  be  hostile  to 
the  rights  of  the  trae  owner,  and  such  owner's 
rights  must  be  invaded  by  such  hostile  acta  as 


'ar  other  cases  see  sune  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-Mik  Series  A  fiap'r  Indexes 
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-would  constitute  gronnda  for  action  against  the 
adverse  claimant,  and  so  as  to  make  £be  posses- 
sion appear  to  be  for  the  benefit  of  the  claim- 
ant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  279-281;  Dec.  Dig.  t 
58.»] 

3.  Waters  and  Water  Coubbes  (§  42*)— Ri- 
PAHiAH  Owners— RioHT  to  Wateb. 

A  riparian  owner  has  the  right  to  take  all 
the  water  he  needs,  if  such  use  does  not  injure 
other  owners,  in  which  latter  case  be  may  have 
his  just  proportion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  iS  33,  34;  Dec.  Dig. 
§  42.*] 

4.  Watebs  AMD  Watbb  Coubsbs  (§  140*)— Rl- 

FABIAN    lilOHTS — UNUSUAL   USE. 

The  natural  uses  of  water  by  a  riparian 
owner  take  precedence  over  such  unusual  uses 
as  irrigation,  mills,  mining,  etc. 

[Ed.  Mote. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  140.*] 

5.  Watebs  and  Watbb  Coubsks  (I  138*)— 
Pbxscbiftive  Use  or  Watbb— Nkcbsbitt 
or  Cause  or  Action. 

The  right  of  action  against  riparian  own- 
ers for  using  more  than  their  just  proportion  of 
the  water  does  not  accrue,  so  as  to  be  ground 
for  a  prescriptive  title,  until  an  injury  is  caus- 
ed or  threatened  to  tne  complaining  owner. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  160,  151;  Dec 
Dig.  S  138.*] 

6.  Watebs  and  Wateb  Coubbes  (|  152*)  — 
Use   of   Wateb— PBEscBrprioN—PuiADiNG. 

Where  prescriptive  title  to  the  use  of  the 
water  of  a  stream  as  against  other  riparian 
owners  is  set  up  in  a  suit  to  enjoin  such  use,  it 
must  be  alleged  and  proved  that  none  of  the 
plaintiffs  were  under  disability. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g{  166,  157;  Dec. 
Dig.  S  152.*] 

7.  Watkbs  and  Wateb  Cottbsks  (I  152*)  — 
Use  or   Wateb— Pbbscbiptiok—Bvidenc!e. 

Id  a  suit_  to  enjoin  the  unlawful  use  of 
water  by  riparian  owners.  In  which  prescriptive 
title  to  the  use  of  the  water  is  set  up  by  de- 
fendants, evidence  held  to  show  that  during  the 
claimed  prescriptive  period  some  of  tlie  plaintiffs 
were  under  disability. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SS  156,  157;  Dee. 
Dig.  S  152.»] 

a  Husband  and  Wife  (|  262*)— OomrDNrrr 
Pbopebty— Pbesumptions. 

There  is  a  presumption  of  law  that  land 
acquired  during  coverture  is  community  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Si  913,  914;  Dec.  Dig.  g 
262.*] 

8.  Watebs  and  Wateb  Coueses  J|  152*)  — 
Use  or  Wateb— Pbesobiption—Bubden  of 
Pboop. 

In  a  suit  to  enjoin  the  unlawful  use  of  wa- 
ter by  riparian  owners,  in  which  prescriptive 
title  to  the  use  of  the  water  is  set  up  by  de- 
fendants, defendants  had  the  burden  of  showing 
with  reasonable  certainty  which  part  of  the 
flow  of  the  stream  they  were  claiming  during 
the  time  they  were  maturing  their  prescriptive 
rights. 

Sd.  Note.— For  other  cases,  see  Waters  and 
P^ter  Courses,  Cent  Dig.  §§  156,  157;    Dec. 
Dig.  §  152.*] 


10.  Watebs  and  Wateb  Coubses  (|  152*)  — 
Use   or    Wateb — Peescbiption— Evidence. 

In  a  suit  to  enjoin  the  unlawful  use  of 
water  by  riparian  owners,  in  which  prescriptive 
title  to  the  use  of  the  water  is  set  up  by  defend- 
ants, evidence  held  insufficient  to  show  that 
there  was  during  the  prescriptive  period  any  in- 
jury to  the  complaining  owners  which  would  con- 
stitute a  cause  of  action. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  fi  156,  157;  Dec. 
Dig.  g  152.«] 

11.  New  Tbial  (g  112*)— Joint  Motion— Suf- 
ficiency of  Evidence. 

Where  defendants  filed  a  joint  motion  for  a 
new  trial,  claiming  that  the  verdict  is  apainst 
the  weight  of  the  evidence,  the  motion  will  be 
overruled  if  the  evidence  supports  the  verdict  as 
to  any  of  the  defendants. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  g  233;    Dec.  Dig.  g  112.*] 

Appeal  from  District  Court,  Kinney  Coun- 
ty;  W.  0.  Douglas,  Judge. 

Salt  by  J.  K.  Burr  and  Mrs.  Elizabeth 
Moore,  as  guardian  for  G.  Bedell  Moore, 
against  T.  J.  Martin  and  others.  From  the 
decree  rendered,  part  of  the  defendants  aih 
IieaL    Affirmed. 

Jones  &  Thurmond,  of  Del  Rio,  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  Bog- 
gess  &  Smith,  of  Del  Rio,  and  W.  B.  Tea- 
garden,  of  San  Antonio,  for  appellants.  Mc- 
Farland  &  Lewright  of  San  Antonio,  and 
Murray  &  Murray,  of  Eagle  Pass,  for  ap- 
pellees. 

CARL,  J.  This  Is  a  suit  brought  by  ap- 
pellees, J.  K.  Burr  and  Mrs.  Elizabeth  Moore, 
as  guardian  for  her  minor  son,  G.  Bedell 
Moore,  plaintiffs  in  the  court  below,  seeking 
to  perpetually  enjoin  the  appellants  T.  J. 
Martin,  R.  Stratton,  and  Chaa.  Gaebler  from 
diverting  from  the  channel  of  the  Las  Moras 
creek  the  waters  of  said  creek  and  using 
the  same  upon  their  lands  for  irrigation  pur- 
poses, and  appellant  Galveston,  Harrlsburg 
&  San  Antonio  Railway  Company  from  di- 
verting said  waters  and  using  same  for  sup- 
plying their  steam  engines  used  in  transport- 
ing their  trains  in  such  quantities  as  to  so 
reduce  the  waters  fiowiag  in  said  channel 
as  to  cause  .the  same  to  cease  to  flow  over 
and  across  the  lands  of  appellees  in  suffi- 
cient quantities  for  their  domestic  purposes 
and  to  furnish  drinking  water  for  their 
stock.  Each  appellant  specially  denied  all 
Issues  of  fact  in  plaintiff's  pleadings,  and 
by  special  answer  claimed  the  right  to  use 
the  water  from  said  stream  In  the  manner 
and  for  the  purposes  and  to  the  extent  by 
each  particularly  asserted,  and  that  this 
right  had  been  acquired  by  limitation  and 
prescription.  There  were  other  parties  de- 
fendant below,  all  of  whom  are  disposed  of 
by  the  judgment,  none  of  whom  are  appeal- 
ing from  the  judgment  entered  except  these 
appellants.  The  case  was  tried  in  the  court 
below  before  a  jury,  but  at  the  conclusion 
of  the  testimony  the  court  pereiuptorlly  in- 
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structed  the  Jury  to  return   the  following 
verdict: 

"We,  the  jury,  find  and  retam  our  verdict  aa 
follows: 

"(1)  Plaintiffs,  and  each  of  them,  shall  recov- 
er and  have  a  right  to  a  continuous  flow  of  the 
Las  Moras  creek  along  and  through  the  lands 
described  in  their  second  amended  original  peti- 
tion for  the  use  of  water  for  domestic  purposes, 
including  the  watering  of  live  stock  upon  saia 
lands,  against  each  of  the  defendants,  Thomas 
J.  Martin,  Max  Indlekoffer,  John  Gilder,  Mar- 
tin McGovern,  Chas.  Gaebler,  R.  Stratton,  Jack 
Gay,  August  Beidler,  R.  L.  Dawson,  Emmett 
Dawson,  and  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company  to  the  use  of  said  water 
for  any  purpose. 

"(2)  Plaintiffs 'shall  recover  and  have  a  writ 
of  injunction  against  the  defendants  R.  Strat- 
ton, Thomas  ,1.  Martin,  R.  L.  Dawson,  and 
Emmett  Dawson  restraining  them  and  each  of 
them  and  their  agents,  employ^,  and  servants 
from  diverting  the  waters  of  the  Las  Moras 
creek  for  irrigation  purposes  at  such  time  or 
in  such  quantities  as  would  cause  the  said  creek 
to  cease  to  flow  on  or  over  the  lands  of  plaintiffs 
or  either  of  them ;  that  plaintiff  shall  not  recov- 
er nor  have  a  writ  of  injunction  against  the  de- 
fendants Max  Indlekoffer,  Jno.  Gilder,  Martin 
McGovem,  Chas.  Gaebler,  Jack  Gay,  Anguat 
Beidler,  and  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company. 

"(3)  That  defendants  Max  Indlekoffer,  Jno. 
Gilder,  Martin  McGovem,  Chas.  Gaebler,  R.  B. 
Stratton,  Thomas  J.  Martin,  and  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company, 
and  each  of  them,  shall  take  naught  by  their 
respective  cross-actions  hereif." 

The  jury  returned  a  verdict  in  accordance 
with  the  court's  Instruction,  and  judgmoit 
was  entered  accordingly  thereon. 

The  contentions  of  appellants,  briefly  stat- 
ed, are:  (1)  That  they  were  each  entitled  to 
judgment  as  a  matter  of  law ;  or  (2)  In  any 
event  the  Issue  was  one  of  fact  for  the  jury 
to  determine. 

Appellees  contend  that  the  court's  action 
Is  justified  because  appellants  failed  to  al- 
lege and  prove  an  exclusive,  adverse,  open, 
and  notorious  use  of,  and  claim  to,  a  cer- 
tain definite  quantity  of  water  during  the 
prescriptive  period,  and  that  during  that 
time  appellees  nor  any  of  their  grantors 
were  under  legal  disability,  etc. 

The  las  Moras  creek  is  a  water  course 
or  stream  having  Its  source  or  hand  spring 
on  the  government  reservation  In  Kinney 
county,  Tex.,  known  as  FL  Clark,  which  oc- 
cupies what  Is  known  upon  the  map  of  said 
county  as  survey  No.  254,  made  in  the  name 
of  Samuel  Maverick,  and  running  thence  in 
a  southwesterly  direction  through  a  portion 
of  Kinney  county  and  Maverick  county  to  a 
point  in  the  latter  county  where  It  empties 
into  the  Rio  Grande. 

"The  defendants  in  this  snit  are  all  owners 
of  land  along  the  course  of  this  stream,  and 
the  plaintiffs  are  the  owners  of  the  several  sur- 
veys described  in  their  pleadings,  and  said 
stream  runs  through  each  of  said  surveys,  or 
such  as  it  does  not  run  through  abut  thereon. 
The  plaintiffs'  (appellees')  lands  are  those  near- 
est the  mouth  of  said  stream,  extending  from 
the  confluence  thereof  with  the  Rio  Grande  up 
the  creek  to  the  upper  line  of  survey  No.  219, 
and  the,  lands  of  defendants  all  lie  above  those 
of  plaintiffs  on  said  stream,  and  all  the  irrigated 
lands  of  each  defendant  arc  riparian  to  said 


stream,  with  the  exception  of  appellant  Thoa. 
J.  Martin's  two  Bruno  surveys  (No.  1  in  name 
of  Zick  Bruno,  and  No.  2  in  name  of  Joseph 
Bruno),  of  160  acres  each,  which  are  not  ripa- 
rian, because  they  do  not  touch  the  creek  nor 
call  for  it,  but  are  detached  therefrom  by  inter- 
vening lands.  Defendant  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  owns  a  ri;:ht 
of  way  through  the  'EJolores  "Town  Tract'  and 
across  the  Las  Moras  creek,  and  maintains  a 
pumping  plant  on  its  said  right  of  way,  which 
supplies  water  to  two  storage  tanks,  one  at  the 
station  of  Spofford,  and  the  other  at  the  station 
of  Kinney  Siding.  These  tanks  furnish  water 
to  the  engines  used  by  said  railway  company  in 
the  transportation  of  its  trains." 

The  defense  relied  upon  by  appellants  was 
a  title  by  prescription  to  the  use  of  the 
water  of  Las  Moras  creek.  It  Is  said  In 
Kinney  on  Irrigation  and  Water  Rights  (2d 
Ed.)  vol.  a,  p.  1876,  I  1048: 

"There  are  five  principal  elements  necessary 
for  the  acquisition  of  a  permanent  title  by  pre- 
scription namely :  First,  the  possession  must 
be  actual  occupation  or  use,  open  and  notorious, 
and  exclusive ;  second,  it  must  l>e  hostile  against 
the  rights  of  the  party  against  whom  the  right 
is  claimed;  third,  it  must  be  held  under  a 
certain  right  as  the  property  of  the  claimant; 
fourth,  it  must  be  continuous  and  uuintermpted 
for  the  fall  period  prescribed  by  the  statute  of 
limitations ;  fifth,  during  aU  of  this  period  tax- 
es. If  any,  are  assessed  against  the  property 
claimed,  and  must  be  paid  by  the  claimant.'' 

And,  continuing: 

"If  it  is  a  water  right  so  claimed,  he  must 
have  had  the  actual  use  of  the  water  under  the 
right,  and  have  applied  the  water  to  some  ben- 
eficial use  or  purpose  during  the  full  period  pre- 
scribed by  the  statute  of  limitations  j  otherwise 
there  is  no  right  to  the  water  which  can  be- 
come the  basis  of  an  adverse  claim.  •  •  • 
The  mere  use  of  water,  a  right  of  way,  or  a 
ditch,  or  canal  in  any  particular  manner,  fur 
however  long  a  period  of  time,  will  not  ripen 
prescriptively  into  a  permanent  right.  There 
must  be  something  more.  The  use  during  the 
fuU  period  of  time  necessary  to  acquire  the 
right  must  have  been  hostile  to  the  owner. 
Without  a  hostile  holding  against  the  owner, 
both  in  the  inception  and  the  continuance  of 
a  claimed  right,  no  prescriptive  right  can  be 
acquired." 

[1,2]  There  Is  a  distinction  between  title 
by  limitation  and  a  prescriptive  title.  In  that 
the  latter  Is  based  upon  a  presumed  grant 
to  the  property  or  the  use,  while  the  former 
Is  not.  Under  the  common  law,  the  mode  of 
acquiring  title  by  what  is  called  "prescrip- 
tion" Is  founded  on  uninterrupted  use  and 
enjoyment  "time  out  of  mind,  or  for  such  a 
length  of  time  that  the  memory  of  man-  run- 
neth not  to  the  contrary."  The  ^itry  and 
holding  In  order  to  build  up  a  title  by  pre- 
scription must  be  hostile  to  the  rights  ot  the 
true  owner.  The  true  owner's  rights  must 
be  invaded  by  such  hostile  acts  as  would  con- 
stitute grounds  for  action  against  the  ad- 
verse  claimant  or  Intruder,  and  so  as  to  make 
the  possession  appear  to  be  for  the  benefit 
of  the  claimant  Swan  t.  Munch,  65  Minn 
600,  67  N.  W.  1022,  35  U  R.  A.  743,  60  Am. 
St  Rep.  491.  And  there  are  a  number  of  au- 
thorities which  bold  that  a  right  of  action 
must  exist  on  account  of  the  Invasion  of  the 
owner's  rights  and  injury  to  him  during 
the  entire  prescrlptiTe  period.  In  order  to- 
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mature  a  prescriptive  title.  Logan  v.  Wil- 
liams. 159  Ky.  412,  16T  S.  W.  124;  White 
V.  McNabb,  140  Ky.  828,  181  S.  W.  1021; 
Stratton  v.  Boys'  School,  216  Mass.  83,  103 
N.  E.  87,  49  L.  K.  A.  (N.  S.)  67 ;  Featherman 
V.  Hennessy,  42  Mont  535,  113  Pac  751. 

[3-6]  For  all  riparian  owners  have  the 
right  to  use  their  Just  proportion  of  the  wa- 
ter flowing  past  their  lands.  And  the  natural 
use  of  such  waters  takes  precedence  over 
such  unusual  use  as  Irrigation,  mills,  mining, 
etc.  Every  riparian  owner  has  the  right  to 
taUe  all  the  water  his  needs  require  as  long 
as  such  use  does  not  injure  his  riparian 
neighbors,  in  which  latter  case  he  may  use 
only  his  Just  proportion.  No  cause  of  action 
accrues  until  the  one,  by  using  more  than 
bis  rightful  share  of  the  water,  causes  or 
threatens  injury  to  complaining  party.  Thus, 
it  will  be  seen,  the  right  to  use  water  Is 
a  variable  one;  for,  while  one  man  may 
use  the  water  both  for  his  stock  and  domes- 
tic purposes,  as  well  as  for  the  Irrigation  of 
his  farm,  his  neighbor  may  require  it  only 
for  stock  and  domestic  uses;  or,  possibly, 
he  may  not  need  the  water  at  all.  He  may 
intend  to  use  bis  land  at  some  future  day 
for  the  purpose  of  establishing  an  irrigated 
farm,  and  yet  at  present  be  not  using  it  for 
any  purpose.  If  he  is  not  using  the  land, 
he  has  no  use  for  tbe  water  flowing  past, 
and  would  not  be  injured  even  by  his  neigh- 
bors above  bim  using  all  of  the  water,  and 
certainly  there  would  be,  in  that  instance, 
no  Injury  to  him,  and  it  follows  that  no  cause 
of  action  exists.  As  long  as  appellees  had 
sufildent  flowing  water  for  their  stock  and 
domestic  purjioses,  they  had  no  cause  of  ac- 
tion against  appellants,  because  they  had  not 
been  injured.  They  were  not  deprived  of 
any  right,  and  must  they  be  held  to  presume 
that  they  will  be  denied  that  which  the  law 
saj^  is  theirs  when  they  do  have  occasion 
to  use  it?  Must  they  go  into  court  and  say 
virtually  that  they  have  all  tbe  water  they 
need  now ;  that  they  have  suffered  no  injury, 
but  may  do  so  in  tbe  future,  and,  on  account 
of  that  fear,  crave  relief  at  the  hands  of 
the  court?  It  is  the  policy  of  the  law  to  en- 
courage rightful  use  of  the  public  resources, 
but  at  tbe  same  time  it  looks  with  disfavor 
on  monopolies.  As  westward  the  star  of  em- 
pire takes  its  way  and  population  becomes 
more  dense,  the  untrammeled  rights  of  tbe 
frontier  must  to  some  extent  give  way  to  tbe 
growing  needs  of  a  more  complex  social  sys- 
tem. When  appellants  first  began  watering 
tbeir  herds  and  farms  from  the  Las  Moras 
there  was  an  abundance  for  tbe  scattering 
residents  of  that  western  country,  and  no  dis- 
cordant note  was  heard  save  tbe  distant 
plaintive  wall  of  a  disgruntled  coyote. 

In  support  of  the  reasoning  above,  we  cite 
from  Featherman  v.  Hennessy,  supra,  where 
Chief  Justice  Brantly  of  tbe  Supreme  Ck>urt 
of  Montana  says: 


"But  use  of  water  does  not  begin  to  be  ad- 
verse as  against  a  prior  appropriator  unless  it 
results  in  a  deprivation  to  such  appropriator, 
or  amounts  to  sach  an  invasion  of  his  rights  as 
will  enable  him  at  an;^  time  during  the  statu- 
tory period  to  maintain  an  action  against  the 
adverse  user.  In  BuUerdick  v.  Hermsmeyer, 
32  Mont  541,  81  Pac.  334,  it  was  said :  'The 
use  of  the  waters  in  the  streams  in  this  state  is 
declared  by  tbe  Constitution  to  be  a  public  use. 
Const  art.  8,  {  15.  Such  being  the  case,  every 
citizen  has  a  right  to  divert  and  use  them,  so 
long  as  he  does  not  infringe  upon  the  rights  of 
some  other  citizen  who  has  acquired  a  prior 
right  by  appropriation.  Each  citizen  may  di- 
vert and  use  them  without  let  or  hindrance 
when  no  prior  right  prevents.  When  his  neces- 
sary use  ceases,  he  must  restore  them  to  the 
chanhel  of  the  stream ;  whereupon  they  may  be 
used  by  any  other  person  who  needs  tbem.  In 
no  case  does  such  use  become  adverse  until  some 
superior  right  is  infringed  and  the  owner  of 
It  suffers  deprivation.  It  if  becomes  and  con- 
tinues adverse  and  exclusive  for  the  full  period 
prescribed  by  the  statute,  and  the  owner  suf- 
fers the  consequent  deprivation,  such  use  ripens 
into  a  right  by  prescription.'  In  Tslbott  v. 
Butte  City  Water  Co.,  29  Mont  17,  73  Pac 
1111,  we  find  this  language :  'The  plamtiSs  had 
use  for  the  water  only  for  agricultural  and  min- 
ing purposes,  and,  when  not  so  using  it,  the 
law  required  them  to  turn  it  back  into  the 
stream  for  the  use  of  this  defendant  or  any  oth- 
er person  or  corporation  which  might  have  a 
right  to  use  it  No  use  of  water  by  a  subse- 
quent appropriator  can  be  said  to  be  adverse  to 
the  right  of  a  prior  appropriator,  unless  such 
use  deprives  the  prior  appropriator  of  it  when 
he  has  actual  need  of  it  To  take  the  water 
when  the  prior  appropriator  has  no  use  for  it 
invades  no  right  of  his,  and  cannot  even  initiate 
a  claim  adverse  to  him.' " 

Tbe  following  authorities  also  support  the 
views  above  expressed:  Lakeside  Irrigation 
Co.  V.  Kirby,  166  S.  W.  715;  Live  Stock  Co. 
V.  Booth,  102  Cal.  151,  36  Pac.  431;  Stratton 
V.  Hermvan  Boys'  School,  216  Mass.  83,  103 
N.  E.  87,  49  L.  R.  A  (N.  S.)  57;  Elliot  v. 
Fltchburg,  10  Cush.  (Mass.)  191,  57  Am.  Dec. 
85;  Kinney  on  Irrigation  and  Water  Rights 
(2d  Ed.)  i  1606,  1612 ;  San  Joaquin,  etc.,  Co. 
V.  Fresno,  etc.,  Co.,  168  Cal.  626,  112  Pac. 
182,  35  L.  R.  A.  (N.  S.)  832;  St  Martin  v. 
Skamania  Boom  Co.,  79  Wash.  393,  140 
Pac.  355;  Weil  on  Water  Rights  in  West- 
ern States,  {  588;  San  Juan  Ditch  Co.  v. 
Cassln,  141  8.  W.  815 ;  Featherman  v.  Hen- 
nessy, 42  Mont  535,  113  Pac.  751 ;  Kinney  on 
Irrigation  and  Water  Rights,  |  1050;  Pi- 
fleld  V.  Spring  Valley  Water  Works,  130  Cal. 
552,  62  Paa  1054;  Anaheim  Water  Co.  v. 
Semi-Tropic  Water  Co.,  64  Cal.  185,  30  Pac. 
623;  Last  Chance  Water  Ditch  Co.  v.  Heil- 
bron,  86  Cal.  1,  26  Pac.  623;  Carson  T. 
Hayes,  39  Or.  97,  65  Pac.  814;  Brossard  v. 
Morgan,  7  Idaho,  216,  61  Pac.  1031;  Bree 
V.  Wheeler,  129  CaL  146,  61  Paa  782;  Clark 
T.  Ashley,  34  Colo.  285,  82  Pac.  588;  Oneto 
V.  Restano,  78  Cal.  374,  20  Pac.  743.  In  ad- 
dition to  tbe  above,  we  have  a  statutory  pro- 
vision which  provides  that,  when  water  is 
diverted  to  nonriparlan  land,  the  same  shall 
not  be  done  to  the  prejudice  of  a  lower  owner 
without  bis  consent,  except  after  condem- 
nation of  such  water  as  provided  by  law. 
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[I]  The  appellants,  In  their  cross-action  to 
establish  prescrlptlye  title  to  the  water  they 
were  using,  did  not  allege,  neither  did  they 
prove,  that  none  of  appellees  nor  their  gran- 
tors during  the  period  It  is  claimed  the  pre- 
scriptive title  was  matured  labored  under 
disability  of  any  kind.  It  seems  to  be  well 
settled  in  Texas  that,  where  it  Is  sought  to 
maintain  a  prescriptive  right  to  a  highway, 
it  is  necessary  to  allege  and  prove  that  none 
of  the  owners  of  the  servient  estates,  nor 
their  grantors,  labored  under  disability  dur- 
ing th6  prescriptive  period.  City  of  Austin 
V.  Hall,  93  Tex.  595,  57  S.  W.  563;  Evans 
V.  Scott,  37  Tex.  Civ.  App.  373,  83  S.  W!  874 ; 
Saunders  v.  Simpson,  97  Tenn.  382,  37  S. 
W.  195;  Wright  v.  Fanning,  86  S.  W.  786; 
Dees  V.  Harrison,  95  S.  W.  1093 ;  Travis  v. 
Hall,  27  Tex.  Civ.  App.  95,  65  S.  W.  1077; 
West  V.  City  of  Houston,  163  S.  W.  679; 
Railway  Co.  v.  Gaines,  27  S.  W.  266;  WU- 
llams  V.  Kuykendall,  151  S.  W.  629. 

Kinney,  in  bis  work  on  Irrigation  and 
Water  Rights  (volume  3,  p.  2797,  2d  Ed.), 
says,  in  reference  to  the  pleadings  necessary 
by  the  respective  parties: 

"Where,  however,  the  plaintiff  chooses  to  set 
np  his  claim  as  having  been  acquired  by  ad- 
verse user  sufficient  to  amount  to  a  prescriptive 
right,  it  is  necessary  that  he  plead  all  of  the 
esseatinls  necessary  for  the  acquisitipn  of  the 
right  by  that  manner,  or  as  prescribed  by  the 
statutes  for  pleadings  in  such  cases.  Where, 
however,  in  answer  to  the  claims  set  forth  by 
the  plaintiff,  the  defendant  relics  upon  adverse 
user  amounting  to  prescription,  he  is  held  to  a 
much  stricter  rule  in  his  pleading  than  is  the 
plaintiff.  The  weight  of  authority  holds  that  (t 
IS  not  sufficient  to  simply  set  up  a  general  allega- 
tion of  ownership  of  the  right,  but  that  he  must 
plead  his  adverse  user  with  all  the  particularity 
required  for  such  pleadings  in  the  jurisdiction 
where  the  action  is  pending.  The  defendant 
may  plead  the  statute,  by  reference  to  the  ap- 
propnate  section  thereof;  or,  if  he  chooses,  he 
may  plead  the  facts  constituting  the  limitation 
or  prescriptive  right.  In  doing  the  latter,  how- 
ever, it  is  incumbent  upon  him  to  plead  all  tbe 
elements  entering  into  a  prescriptive  right" 

This  is  given  to  show  the  strictness  re- 
quired In  pleading  a  prescriptive  title.  It 
will  not  be  denied  that,  if  any  riparian 
owner  should  be  under  legal  disability  dur- 
ing the  prescriptive  period,  title  would  not 
mature  against  him.  There  is  no  essential 
difference  between  a  prescriptive  right  to  a 
road  and  a  title  to  use  tbe  water  of  a 
stream.  In  tbe  one  case  tbe  right  by  pre- 
scription to  the  road  rests  upon  a  presump- 
tion that  the  owners  of  the  servient  lands 
granted  the  easement  and  the  grant  has  been 
lost;  while  in  the  other  case  the  same  pre- 
sumption is  the  basis  of  the  prescriptive 
right  or  title  to  thewater.  Judge  Brown, 
in  City  of  Austin  v.  Hall,  supra,  says: 

"To  sustain  this  claim,  it  must  appear  that 
the  use  upon  which  the  right  is  predicated  has 
continued  for  the  requisite  time,  during  which 
the  owner  was  not  under  disability  to  resist 
tbe  claim.  2  Washburn  on  Real  Property,  327, 
S  20;  Watkins  v.  Peck,  13  N.  H.  376  [40  Am. 
Dec.  156] ;  Mclviu  v.  Whiting,  13  Pick.  [Mass.] 
188;  Ferrell  v.  Ferrell,  1  Baxt  [Tenn.]  332; 
Saunders  v.  Simpson  L87  Tenn.  382J  37  S.  W. 


195.  Mr.  Washbnm  states  the  rule  in  this  lan- 
guage: "To  give  a  user  this  effect,  it  must  be 
uninterrupted  in  the  land  of  another  by  the  ac- 
quiescence of  the  owner,  for  a  period  of  at 
least  20  years  (or  the  period  ot  limitation  of 
tbe  state  where  the  land  lies),  under  an  adverse 
claim  of  right;  while  all  persons  concerned  in 
the  estate  in  or  out  of  which  it  is  derived  are 
free  from  disability  to  resist  it,  and  are  seized 
of  the  same  in  fee  and  in  possession  during  the 
requisite  period.' " 

There  is  no  suflBcient  reason  why  there 
should  be  any  stricter  requirements  in  tbe 
highway  case  than  in  case  of  water  rights. 
It  has  been  argued  that  one  is  an  easement 
and  the  other  Is  property;  but  the  method 
of  acquiring  them  are  Identical,  and  we  think 
the  requirements  of  the  pleading  should  be 
the  same. 

Appellants  did  not  plead  that  none  of  ap- 
I)ellees  nor  their  grantors,  during  the  pre- 
scriptive period,  were  not  under  disability; 
and  any  evidence  thereon  would  not  be  re- 
sponsive to  tbe  pleadings. 

[7, 1]  For  that  matter,  taking  all  tbe  tes- 
timony from  appellants'  standpoint  on  the 
matter  of  legal  disability.  It  only  Inferential- 
ly  goes  to  show  that  none  of  the  parties 
were  under  legal  disability,  while  the  direct 
and  positive  evidence  of  appellees  showed 
that  the  Thompsons,  who  were  appellees' 
predecessors  in  title  during  the  prescriptive 
period,  left  a  minor  son  whose  minority  ex- 
tended over  a  good  portion  of  time  prescrip- 
tive title  is  claimed  to  have  been  matured. 
The  lands  owned  by  appellees  and  Involved 
in  this  suit  were  purchased  by  P.  W.  Thomp- 
son June  1,  1889.  Thompson  was  married 
to  Jeanette  Altchson,  June  16,  1885,  and  she 
died  in  October  1892,  leaving  three  children, 
the  oldest  of  whom  could  not  have  become 
20  years  old  before  about  March  16,  1907. 
P.  W.  Thompson  died  In  1910.  This  snlt 
was  filed  February  12,  1912,  and  appellees 
had  not  owned  the  land  10  years  at  the  time 
the  suit  was  filed.  Tbe  presumption  of  law 
would  be  that  the  land  acquired  by  Thomp- 
son during  coverture  was  the  community 
property  of  himself  and  bis  wife,  and,  when 
she  died,  that  tbe  surviving  child  would 
take  an  Interest  in  the  property. 

There  Is  no  evidence  to  show  that  appellee 
or  their  predecessors  in  title  were  injured  by 
tbe  cessation  of  tbe  fiow  of  Las  Moras  creek 
on  or  prior  to  February  12,  1902,  and  this 
suit  was  filed  February  12,  1912;  and  we 
have  held  that  no  cause  of  action  existed 
until  an  Injury  was  shown.  Biggs  ▼.  lif- 
flngweU,  132  S.  W.  902;  Cluck  ▼.  RaUway 
Co.,  34  Tex.  Civ.  App.  452,  79  S.  W.  80; 
Santa  Rosa  Co.  v.  Pecos  Co.,  92  S.  W.  1014 ; 
40  Cyc.  608,  696-698.  Some  of  the  witnesses 
say  that  at  different  times  they  bad  seen 
the  creek  when  It  was  not  running,  but 
whether  from  drouth  or  from  diversion  of 
the  water  for  irrigation  does  not  appear. 
We  do  not  recall  any  evidence  showing  a 
cessation  of  flow  or  a  diminution  thereof  by 
reason  of  appellants'  use  prior  to  February 
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12, 1902,  wUch  mnst  have  been  shown  to  fill 
out  the  prescrlptWe  title. 

[1, 1 0]  The  evidence  does  not  show  with 
any  degree  of  certainty  how  much  water 
appellants  took  regularly  during  the  pre- 
scriptive period,  but  it  is  urged  that  they 
take  prima  facie  to  the  full  capacity  of 
their  ditches.  This,  however,  is  not  shown, 
and  common  knowledge  tells  us  that  the 
flow  In  any  stream  or  ditch  will  depend  on 
other  conditions,  such,  for  Instance,  as  the 
water  fall  or  decline,  whether  it  be  a  swift 
flowing  stream  or  slow  and  sluggish.  A 
small  ditch.  In  one  instance,  might  carry 
more -water  than  one  twice  as  large  which 
came  from  a  slow-flowing  stream  and  had 
little  decline.  In  so  far  as  the  amount  of 
water  regularly  appropriated,  or  what  was 
reasonably  necessary,  to  irrigate  the  lands  is 
not  shown,  with  any  degree  of  certainty,  and 
since  title  is  claimed  by  reason  of  appropria- 
tion and  use,  appellants  had  the  burden  of 
shovrlng  with  reasonable  certainty  what  part 
of  the  flow  of  the  stream  they  were  laying 
claim  to  during  the  time  they  are  maturing 
their  prescriptive  title.  Biggs  v.  Miller,  147 
S.  W.  632;  Biggs  v.  Lee,  147  S.  W.  709; 
Salem  Co.  v.  Lord,  42  Or.  82,  69  Pac.  1033, 
70  Pac.  832;  Irving  v.  Media,  191  Pa.  648, 
45  Atl.  482 ;  Farmers'  Co.  v.  Irrigation  DlsL, 
16  Idaho,'  525,  102  Pac.  481 ;  Salt  Lake  City 
v.  Water  Co.,  24  Utah,  249,  67  Pac.  672,  61 
L.  B.  A.  648;  Cyc.  vol.  40,  pp.  734,  736; 
and  Hall  v.  Carter,  33  Tex.  Civ.  App.  230,  77 
S.  W.  19.  They  have  not  alleged,  neither 
have  the  appellants  proveti,  that  every  year 
during  the  prescriptive  period  their  diver- 
sion and  appropriation  of  water  caused  the 
stream  to  cease  to  flow  by  appellees'  land. 
Hall  V.  Carter,  33  Tex.  Civ.  App.  230,  77  S. 
W.  19;  Ison  v.  SturglU,  57  Or.  109,  109  Pac. 
679,  110  Pac.  635 ;  Smith  v.  Duff,  39  Mont. 
374,  102  Pac.  981,  133  Am.  St  Bep.  582; 
Meng  V.  Coffee,  67  Neb.  500,  93  N.  W.  713, 
60  L.  B.  A.  910,  108  Am.  St.  Bep.  697.  Nei- 
ther was  It  pleaded  or  proven  how  much 
water  was  reasonably  necessary  for  the  ir- 
rigation of  api)ellaDt8'  land  when  properly 
prepared  for  cultivation  and  in  reasonably 
good  condition  for  irrigation.  Farmers'  Ca 
v.  Irrigation  Dist,  16  Idaho,  525,  102  Pac. 
481.  Likewise  the  quantity  of  water  used 
by  the  Galveston  Harrisburg  &  San  Antonio 
Railway  Company  is  shown  to  have  varied, 
and  for  the  last  few  years  It  was  shown 
that  it  had  varied  from  50,000  gallons  to 
75,000  gallons  per  day. 

[11]  But  even  If  this  were  not  true,  the 
railway  company  made  a  common  cause  with 
the  other  defendants  and  filed  a  Joint  motion 
for  a  new  trial.  In  which  it  was  claimed  that 
the  verdict  was  against  the  weight  of  the 
evidence.  And  It  has  been  held  that,  where 
this  Is  done,  the  same  should  be  overruled, 
If  the  evidence  supports  the  verdict  as  to 
any  of  the  defendants.  M.,  K.  &  T.  By.  Co. 
v.  Brown,  155  S.  W.  979. 


The  Judgment  entered  Is  In  ibe  very  na- 
ture of  the  litigation,  somewhat  uncertain, 
but  In  matters  of  this  kind  we  think  it  is 
about  as  certain  as  it  can  be  made.  There 
is  not  such  uncertainty  but  that  appellants 
may  understand  its  terms. 

We  have  carefully  examined  all  assign- 
ments, and,  flnding  no  reversible  error,  they 
are  overruled,  and  the  Judgment  is  in  all 
things  affirmed. 


SCABBOBOUGH    v.    DABNELL   ft    STAO- 
NEB.     (No.  8025.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth- 
Oct  31,  1914.) 

1.  Bboksks  (§  65*)— Liability— Action  fob 
Negligence — Estoppel. 

Where  a  broker  represented  to  a  pnrchaBer 
that  the  owner's  lot  was  larger  by  about  one- 
seventh  than  it  really  was,  bo  that  the  purchas- 
er refused  to  perform  except  at  a  reduced  price 
and  the  owner's  son  represented  her  in  signtne 
the  contract  with  the  purchaser,  the  owner  could 
not  complain  that  she  had  been  prejudiced  by 
the  misrepresentations  of  the  broker. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  11  48-50;   Dec.  Dig.  |  65.*] 

2.  Bbokebs   (I  38*)— LiABUJTX— Action  fob 

NEOLiaENCE. 

An  owner,  the  dimenslODS  of  whose  lot  had 
been  misrepresented  by  bis  broker,  so  that  the 
purchaser,  on  discovering  that  the  actual  di- 
mensions were  less,  required  the  owner  to  remit 
part  of  the  purchase  price,  could  not  recover 
that  amount  from  the  broker,  since  such  mis- 
representation did  not  damage  him  in  any  sense. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  S§  31-36 ;    Dec.  Dig.  §  38.*] 

3.  Bbokebs   (i   65*)— Cokpensation— Aciino 
FOB  Both  Parties. 

A  broker,  who  represented  an  owner  and 
effected  an  exchange  of  his  property  upon  terms 
finally  satisfactory  to  him,  and  who  in  no  way 
represented  the  purchaser,  was  entitled  to  his 
commission;  the  fact  that  a  third  person  repre- 
sented both  the  broker  and  the  purchaser  being 
a  matter  of  which  the  owner  could  not  complain. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §1  48-50;   Dec  Dig.  §  65.*] 

Appeal  from  Eastland  County  Court ;  B.  A. 
HiU,  Judge. 

Action  by  Darnell  &  Stagner  against  Mrs. 
WiUle  L.  Scarborough.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

J.  J.  Butts,  of  Cisco,  for  appellant  Ma- 
taaffey  &  Fulwller,  of  Abilene,  for  appellees. 


SPEEB,  J.  Darnell  &  Stagner  sued  Willie 
L.  Scarborough  to  recover  commissions  as 
real  estate  brokers  for  having  effected  an  ex- 
change of  her  real  property  with  one  W.  P. 
Pulley.  The  defendant  answered  admitting 
the  plaintiffs'  cause  of  action,  except  in  so 
far  as  the  same  might  be  defeated  by  her  af- 
firmative plea  that  she  had  been  damaged  In 
an  amoont  In  excess  of  the  commiaslonB  sued 
for  by  reason  of  the  fact  that  plaintiffs  as  her 
agents  had  wrongfully  and  negligently  m  Un- 
represented her  property  to  Pulley,  upon  dis- 


•For  othar  cases  see  same  topic  ana  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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covering  which  Pulley  had  declined  to  go  on 
with  the  trade  unless  she  would  release  blm 
from  the  payment  of  some  $995,  which  she 
had  been  forced  to  do,  to  her  damage  in  this 
amount  The  case  was  tried  before  the  court 
without  a  Jury,  and  judgment  rendered  for 
the  plaintiff,  and  the  defendant  has  appealed. 

[1, 2]  There  are  only  two  assignments  of 
error.  The  first  Is  to  the  effect  that  the 
Judgment  Is  contrary  to,  and  not  supported 
by,  the  law  and  evidence,  in  this,  that  the 
evidence  shows  appellees  as  appellant's 
agents  represented  to  the  purchaser,  Pulley, 
that  her  lot  was  80  by  140  feet  in  size, 
whereas,  the  same  was  only  75  by  130  feet, 
thereby  Inducing  him  to  agree  to  pay  therefor 
$995  more  than  he  was  willing  to  pay  after 
having  learned  the  real  size  of  her  lot.  The 
facts  further  show,  if  it  be  conceded,  as  it 
must,  that  appellees  did  misrepresent  the 
size  of  appellant's  lot  to  Pulley,  that  appel- 
lant's son,  a  man  of  mature  years,  was  au- 
thorized to  represent  appellant,  and  did  rep- 
resent her.  In  the  matter  of  signing  up  the 
contract  with  Pulley,  whereby  the  exchange 
of  the  property  was  agreed  on,  and  for  this 
reason.  If  no  other,  appellant  cannot  com- 
plain that  she  has  been  prejudiced  by  the  rep- 
resentations of  the  brolsers,  Darnell  &  Stag- 
ner.  But  aside  from  this,  we  cannot  conceive 
of  any  principle  of  law,  to  say  nothing  of 
ethics,  that  would  authorize  appellant  to  re- 
cover damages  of  her  agents  for  having  mis- 
represented her  property  whereby  an  intend- 
ing purchaser  was  Induced  to  agree  to  pay 
more  therefor  than  he  otherwise  would.  It 
Is  undisputed  appellees  (unintentionally  no 
doubt)  did  misrepresent  the  size  of  appel- 
lant's lot,  and  that,  upon  Pulley's  discover- 
ing this  fact,  appellant  remitted  $995  of  the 
agreed  purchase  price.  To  permit  her  to  re- 
cover this  sum  from  her  agents  upon  their 
false  representations  to  Pulley  would  be  to 
permit  her  to  recover  something  she  has  nev- 
er lost  The  misrepresentations  of  appel- 
lees, though  they  failed,  through  the  timely 
discovery  of  Pulley,  to  benefit  her,  certainly 
have  not  damaged  her  In  any  sense. 

[3]  The  remaining  assignment  embodies  the 
proposition  that  appellees  should  not  recover 
the  commission  because  one  Mayfleld,  a  sort 
of  go-between,  demanded  and  received  a  com- 
mission for  bringing  about  the  exchange, 
both  from  appellees  and  from  the  purchaser. 
Pulley.  T^e  principle  invoked  by  appellant, 
to  wit,  that  an  agent  cannot  recover  his 
commissions  from  his  principal  where  he, 
without  the  Icnowledge  of  bis  principal,  also 
represents  the  other  party  to  the  contract, 
has  no  application  to  the  facts  of  this  case. 
Appellees  at  no  time  and  In  no  sense  repre- 
sented Pulley.  They  did  represent  appel- 
lant, and  under  the  undisputed  facts  effected 
an  exchange  of  her  property  upon  terms  final- 
ly satisfactory  to  her,  or  at  least  which  she 
accepted,  and  are  therefore  entitled  to  the 


commissions.  Tf  there  was  any  dnpUclty  up- 
on the  part  of  any  one,  it  was  upon  the  part 
of  Mayfleld,  who  represented  both  appellees 
and  Pulley ;  but  this  was  a  matter  of  which 
they  alone  can  complain. 
The  judgment  is  affirmed. 


TANNBHILL  et  aL  v.  TANNEHILL  et  aL 

(No.   8021.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Oct  24,  1914.) 

1.  Husband  awd  Wife  ft  221*)— Witnesses 
(|  130* )— Competency— Tbansaciiows  with 
Decedent. 

Acts  33d  Leg.  c.  32  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  4621  4622  4624),  enlarg- 
ing the  property  rights  oi  married  women,  and 
giving  them  control  over  their  separate  estates, 
does  not  expressly  or  by  necessary  implication 
repeal  Rev.  St.  1911,  art  1841,  providing  that 
the  husband  and  wife  shall  be  jointly  sued  for 
all  separate  debts  and  demands  against  the  wife, 
and  hence,  in  a  suit  to  partition  land  which  a 
married  woman  claimed  by  gift  from  her  de- 
ceased brother,  the  husband  was  a  necessary 
party  and  could  not,  by  filing  a  disclaimer,  be- 
come a  competent  witness  concerning  the  gift- 
[Ed.  Note. — For  other  cases,  see  Husband  and 


2.  Witnesses  (J  140*)— Competehct— Tbawb- 
ACnoNS  WITH  Decedent. 

Acts  8Sd  Lieg.  c.  32,  giving  a  married  wo- 
man control  over  her  separate  property  and  over 
the  rents  from  her  separate  real  estate,  does 
not  deprive  such  rents  of  their  character  as 
commnnitv  estate,  and  hence,  in  (ui  action  to 
partition  land  whi<A  a  married  woman  claimed 
by  gift  from  a  decedent,  her  husband,  even 
though  not  a  formal  party,  had  such  an  inter- 
est as  rendered  liim  an  incompetent  witness 
within  the  statute  relative  to  testimony  con- 
cerning transactions  with  a  decedent  in  suits 
by  or  against  his  heirs. 

[Ed.  Note.— For  otber  cases,^  see  Witnesses, 
Cent  Dig.  {{  59&-618;    Dec.  Dig.  |  140.*] 

3.  Witnesses  (i  139*)— Competewct— Tbaws- 
ACTioNs  with  Decedent. 

In  a  suit  to  partition  the  land  of  a  dece- 
dent, the  testimony  of  a  defendant  that  riie 
claimed  the  land  in  controversy  by  gift  bom 
the  decedent  was  properly  excluded,  as  it  vio- 
lated the  statute  relative  to  testimony  concern- 
ing transactions  with  a  decedent  in  suits  by 
or  against  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  682-597 ;    Dec.  Dig.  f  139.*] 

4.  Appeal  and  Ebbob  (S  499*)  —  Recced  — 
Mattebs  Pbesented  fob  Review. 

The  refusal  of  special  ciiarges  will  not  be 
reviewed,  where  the  bill  of  exceptions  fails  to 
show  that  they  were  requested  before  tlie  main 
charge  was  read  to  the  jury. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2295-2298;  Dec.  Dig.  f 
499.*] 

5.  Apfeai.  and  Ebbob  (S  742*)— Absionhentb 
or  Ebbob— Sufficiency  of  Statejient  Ac- 
companyinq  Assionment. 

An  assignment  of  error  complaining  of  the 
refusal  of  special  instructions  will  not  be  con- 
sidered, where  it  is  not  followed  by  a  statement 
from  the  record  showing  that  such  charges  were 
called  for  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3000 ;   Dec.  Dig.  i  742.*] 
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&  Appeal,  and  Erbok  (|  742*)— Assiokmkrts 
OP  Ebbob— Sufficiency  of  Statement  Ao- 
coHPANTiNo  Assignment. 
'  Id  a  suit  to  partition  land  of  a  decedent 
which  defendant  claimed  by  gift  from  the  dece- 
dent, a  statement  under  an  assignment  of  er- 
ror complnlning  of  a  peremptory  instruction 
for  plaintiff,  stating  that  defendant  introduced 
a  letter,  "testimonj  as  admitted  reasons  for 
gift  and  capacity  of  donor,  •  •  •  evidence 
of  completed  gift,  •  •  •  testimony  of  perma- 
nent and  valuable  improrements  with  separate 
means  of  defendant,  •  •  *  and  knowledge 
and  acqoiesccDce  of  donor  until  his  death  two 
years  after  delivery  of  the  property  and  exe- 
cation  of  gift,"  with  references  to  the  names 
of  the  witnesses  and  pages  of  the  statement  of 
facts,  was  insuiScient,  under  rule  34  for  Courts 
of  Civil  Appeals,  providing  that,  in  proposi- 
tions relating  to  fundamental  errors  apparent 
upon  the  record,  enoagh  must  be  stated  to  make 
the  error  which  pervaides  the  case  obviously  ap- 
parent without  requiring  the  court  to  search 
through  the  record  to  find  errors  which  It  will 
not  do  unless  properly  pointed  out,  if  the  judg- 
ment is  one  which  the  trial  court  is  competent 
to  render. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;   Dec.  Dig.  f  742.»] 

Appeal  from  District  C!onrt,  Comanche 
County ;  J.  H.  Arnold,  Judge. 

Action  by  Harriet  Tannehill  and  others 
against  Delia  Tannehill  and  others.  From  a 
judg;meDt  In  favor  of  plaintUCs,  the  defend- 
ant named  appeals.    Affirmed. 

J.  P.  Graham,  of  Comanche,  for  api)eUant 
Goodson  &  Goodson,  of  Comanche,  for  appel- 
lees. 

SPEER,  J.  This  was  an  action  for  parti- 
tion brought  by  appellees  against  appellants, 
seeking  to  partition  a  number  of  blocks  of 
land  in  the  city  of  Comanche,  wherein  appel- 
lant Delia  Tannehill  claimed,  in  addition  to 
ber  one-third  Interest  as  belr,  a  fee-simple 
title  to  the  B>.  %  of  the  S.  E.  %  of  block  No. 
39  by  virtue  of  a  parol  gift  from  her  deceas- 
ed brother,  Mllo  Wright,  the  common  source 
of  title  After  the  evidence  was  In,  the  trial 
court  Instructed  a  verdict  for  the  plaintiflfs, 
and  the  defendant  Delia  Tannehill  has  ap- 
pealed. 

[1,2]  The  first  ground  of  error  alleged  Is 
that  llie  court  erred  in  overruling  the  dis- 
claimer of  J.  A.  Tannehill,  appellant's  bus- 
band,  and  ta  sustaining  objections  to  his 
testifying  as  to  statements  by  and  transac- 
tions with  the  deceased,  Mllo  Wright,  tend- 
ing to  show  a  coiupleted  gift  of  the  property 
in  controversy  to  appellant  The  argument 
is  advanced  that  ttae  recent  act  of  the  Thirty- 
Third  Legislature  (Acts  33d  Leg.  p.  61), 
enlarging  the  property  rights  of  married 
women, .  and  especially  giving  them  control 
over  their  separate  estates,  makes  it  unnec- 
essary -for  the  husband  to  be  sued  with  the 
wife  in  actions  such  as  this,  and  makes  ad- 
missible the  testimony  offered  in  the  present 
case.  While  It  is  true  the  act  in  question 
does  very  materially  enlarge  the  right  of 
control  of  married  women  over  their  sepa- 
rate estates,  it  Is  also  true  the  act  does  not 


expressly  nor,  as  we  think,  by  necessary  im- 
plication repeal  article  1841  of  the  Revised 
Statutes,  declaring  that: 

"The  husband  and  wife  shall  also  be  jointly 
sued  for  all  separate  debts  and  demands  against 
the  wife,  but.  In  such  case,  no  personal  judg- 
ment shall  be  rendered  against  the  husband." 

In  all  suits  against  the  wife,  it  is  neces- 
sary that  the  husband  be  sued  with  her,  and 
it  would  be  error  to  dismiss  as  to  him  and 
proceed  against  the  vrife  alone.  Spoor's  Law 
of  Married  Women,  |  296 ;  Taylor  v.  Bonnett, 
38  Tex.  621.  Besides,  if  the  husband  were 
not  a  formal  party  to  the  action,  he  would 
yet  have  such  Interest  In  the  subject-matter 
of  the  litigation  as  to  preclude  his  testifying 
to  a  transaction  with  the  deceased  by  which 
his  wife  became  owner  of  the  property. 
While  the  recent  amendment  already  referred 
to  gives  the  wife  control  over  her  separate 
property  and  over  the  rents  from  her  separate 
real  estate,  it  nevertheless  does  not  change 
the  character  of  such  rents  so  as  to  make 
them  the  wife's  separate  property.  They 
continue  to  belong  to  the  community  estate, 
and  the  husband,  therefore,  is  the  owner  of 
a  one-half  interest  therein.  It  follows  he  has 
a  very  substantial  Interest  in  the  wife's 
separate  lands,  and  such  an  interest  as  to 
make  him  a  party,  within  the  meaning  of 
the  statute  forbidding  one  to  testify  to  trans- 
actions with  the  deceased  in  suits  by  or 
against  the  heirs. 

[3]  There  was  no  error  in  refusing  to  per- 
mit appellant  herein  to  testify  that  she 
claimed  the  land  in  controversy  by  gift  from 
her  deceased  brother,  Mllo  Wright,  since  such 
testimony  very  clearly  was  a  violation  of 
the  statutes  last  above  referred  to. 

[4,  6]  The  fourth  assignment  of  error  Is 
not  considered,  for  the  reason  it  complains 
of  the  court's  refusal  to  give  special  instruc- 
tions Nos.  1,  2,  3,  4,  6,  6,  and  7,  because 
of  an  Improper  grouping,  and  because  the 
bills  of  exception  fail  to  show  that  tbe  spe- 
cial charges  were  requested  before  tbe  court 
had  read  his  main  charge  to  the  Jury,  and 
because,  further,  the  assignment  is  not  fol- 
lowed by  a  statement  from  the  record  suffi- 
cient, to  show  that  such  charges  were  called 
for  by  the  evidence. 

[6]  Tbe  fifth  assignment  of  error  complain- 
ing of  the  peremptory  instruction  to  find  for 
tbe  appellees  Is  overruled,  because  the  state- 
ment submitted  thereunder  Is  Insufficient  un- 
der the  rules,  and  we  are  not  required  to 
search  the  record  for  tbe  facts,  even  in  a 
case  of  fundamental  error,  where  the  Judg- 
ment Is  one  which  the  trial  court  is  compe- 
tent to  render  in  tbe  case.  See  rule  34  (142 
S.  W.  xlil).  The  statement  under  this  as- 
signment, which  we  bold  to  be  Insufficleut, 
after  a  recitation  of  tbe  pleadings  of  the  ap- 
pellant, is  as  follows: 

"Delia  Tannehill  was  Introduced  in  evidence; 
letter  from  Milo  Wright  to  Delia  Tannehill. 
Facts,   p.   11.     Witness   Jacobs  Facts   p.   13; 
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appellant  Delia  Tannehni's  testimony  m  ad- 
mitted reasons  for  gift  and  capacity  of  donor, 
facts  page  12;  J.  A.  Tannehill's  testimony, 
facts  page  9;  Evidence  of  completed  gift  wit- 
ness Jack  Tannehill's  testimony  facts  pages  16 
and  17;  Testimony  of  permanent  and  valuable 
improvements  with  separate  means  of  defend- 
ant, J.  A.  Tannehill's  testimony,  facts  pp.  9 
and  10.  Delia  Tannehill's  page  12 ;  and  knowl- 
,  edge  and  acquiescence  of  donor  until  his  deatii 
'  two  years  after  delivery  of  the  property  and  ex- 
ecution of  gift  already  cited.  Jack  Tannehill 
and  Jacob's  testimony  before  cited." 

This  very  clearly  'Is  a  violation  of  the 
rules  according  to  the  decisions  of  this  court 
Gibson  v.  Oberfelder,  148  S.  W.  829. 

The  seventh,  eighth,  and  ninth  assign- 
ments are  overruled,  for  the  reason  immedi- 
ately above  given;  the  only  statement  under 
these  assignments  being  a  mere  reference  to 
the  preceding  statement,  which  we  liave  held 
to  l>e  insufficient 

We  find  no  error  in  the  judgment,  and  it 
is  affirmed. 


ELSER  V.   PUTNAM  LAND   &  DEVELOP- 
MENT CO.     (No.  8032.)t 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  7,  1914.) 

1.  Appeal  and  Ebbob  n  263*)— Pbesenta- 
TioN  Below— IsstJE— -EVIDENCE. 

Under  Acts  33d  Leg.  c.  59,  providing  that 
rulings  on  instructions  shall  be  regarded  as  ap- 
proved unless  excepted  to,  an  objection  that  the 
undisputed  evidence  rendered  erroneous  the  sub- 
mission of  a  special  defense  that  the  plaintiff 
broker  had  failed  to  comply  with  his  contract 
could  not  be  considered  by  the  appellate  court, 
where  defendant  did  not  except  below  to  the 
submission  of  such  defense,  or  request  an  in- 
structed verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $f  15ie-i523,  1525-1532; 
Dec.  Dig.  i  263.*] 

2.  Appeal  and  Bkrob  (S  263*)— "Invited  Eb- 
bor"— Instructions  Not  Excepted  to. 

Since  under  the  express  provisions  of  Acts 
33d  Leg.  c.  59,  an  instruction  not  excepted  to 
is  deemed  approved,  error  in  giving  same  when 
not  authorized  by  the  evidence  is  an  "invited 
error"  of  which  no  advantage  can  be  taken  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1516-1523,  1525-1532; 
Dec.  Dig.  §  263.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Invited  Error.] 

3.  Bbokebs  (S  88*)— Action  fob  Commissiow 
—Submission  of  Issues  —  Sufficiency  of 
Evidence. 

In  a  broker's  action  for  a  commission,  a 
witness'  testimony  that  he  was  pretty  certain 
that  plaintiff  never  sold,  or  caused  to  be  sold, 
one  lot,  and  that  he  did  not  work  at  his  con- 
tract any,  but  took  np  a  line  of  development 
work  for  another  company,  authorized  submit- 
ting to  the  jury  whether  plaintiff  had  abandon- 
ed his  contract  before  any  sales  had  been  made. 
[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  U  121,  123-130;  Dec.  Dig.  |  88.*] 

Error  from  District  Court,  Callahan  Coun- 
ty;   Thomas  L.  Blanton,  Judge. 

Action  by  Max  Elser  against  the  Putnam 
Land  &  Development  Company.     Judgment 


for   defendant,   and    plaintiff  brings   error. 
AiBrmed. 

J.  J.  Butts,  of  Cisco,  and  J.  Rupert  Jack- 
son, of  Balrd,  for  plaintlir  in  error.  F.  S. 
Bell,  of  Balrd,  for  defendant  in  error. 

CONNER,  0.  J.  Max  Elser  prosecutes 
this  writ  of  error  complaining  of  a  judgment 
against  him  in  a  suit  that  be  instituted 
against  defendant  In  error  to  recover  real 
estate  commissions  alleged  to  be  due  upon 
the  written  contract  declared  upon.  By  the 
terms  of  the  contract  the  development  com- 
pany employed-  Elser  as  Its  exclusive  agent 
to  sell  certain  lots  of  land  In  the  town  of 
Putnam,  agreeing  to  pay  him  20  per  cent 
of  Oie  proceeds  realized  upon  ail  sales  by 
whomsoever  made  during  the  life  of  the  con- 
tract The  contract  contained  a  stipulation 
that: 

If  Elser  should  fall  "to  diligently,  industrious- 
ly and  continuously  push  and  prosecute  the 
sale  of  said  lot  as  herein  provided,  then  this 
contract  shall  be  void  at  the  option  of  said 
company. 

The  clause  of  the  contract  above  quoted 
was  made  the  ground  of  one  of  the  special 
defenses,  which  was  submitted  as  an  issue 
to  the  jury,  both  In  Oie  general  charge  and 
by  a  special  instruction,  to  neither  of  which 
has  error  been  assigned. 

[1]  Substantially  but  one  question  Is  pre- 
sented for  our  determination,  and  that  la 
whether  the  evidence  supports  the  verdict 
and  Judgment  against  the  plaintiff  in  error. 
The  contentions  are  that  the  "uncontrovert- 
ed  evidence  shows  that  from  January  10, 
1910  (the  date  of  the  contract),  to  June  30, 
1910  (the  date  of  the  last  sale),  property 
covered  by  said  contract  of  agency  was  sold 
to  the  value  of  ?6,969,"  upon  which  the 
plaintiff  was  entitled  to  commissions  as  spec- 
ified in  the  contract;   and  further  that: 

"The  uncontradicted  evidence  shows  that  if 
plaintiff  did  abandon  the  contract  of  agency,  or 
cease  to  make  any  effort  to  perform  his  duties 
under  it  he  did  so  after  the  last  sale  of  prop- 
erty on  which  he  claims  a  commission." 

The  act  approved  March  29,  1913  (Gen. 
Laws  1913,  p.  114),  which  we  have  several 
times   had   occasion   to   consider,   provides, 

among  other  things,  that: 

'T.^*."^''"?  9^  *•"«  court  in  giving,  refusing  or 
qualifying  of  instructions  to  the  jury  shall  b« 
regarded  as  approved  unless  excepted  to  as  pro- 
vided for  in  the  foregoing  articles." 

In  the  case  before  us,  the  issues  raised  by 
the  pleadings  and  evidence  were  generally 
submitted  to  the  jury  by  the  court's  charge, 
including  the  special  defense  that  the  plain- 
tiff had  failed  to  comply  with  his  contract 
"by  diligently,  industriously,  and  continu- 
ously pushing  and  pursuing  a  sale  of  the 
lots"  Involved  in  the  controversy.  No  ob- 
jections to  the  court's  general  charge,  nor  to 
the  special  charge  submitting  the  defense 
noted,  were  made  in  accordance  with  the 
terms  of  the  act  of  the  Legislature  referred 
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to.  So  that,  If  we  are  to  give  the  effect 
that  the  law  says  shall  be  given,  when  the 
Issues  are  submitted  without  objection,  the 
plaintiff  In  error  is  in  the  attitude  of  a  lit- 
igant who,  after  the  introduction  of  the 
evidence,  has  submitted  to  him  the  charge 
of  the  court  and  special  charges  given,  and 
who  lias  "approved"  such  charges,  thus  le- 
gally assuming  the  position  that  the  evi- 
dence before  the  court  requires  the  submis- 
sion of  the  issue  to  the  jury  for  determina- 
tion. If  the  facts  were  clearly  uncontro- 
verted  which  entitled  the  plaintiff  in  error 
to  a  judgment,  he  should  have  requested  an 
Instructed  verdict.  This  he  did  not  do,  but 
assumed,  as  we  have  seen,  the  inconsistent 
position  of  saying  to  the  court,  in  effect,  this 
case  cannot  be  taken  from  the  jury  on  the 
ground  that  there  is  no  evidence  to  support 
the  cause  of  action  or  defense. 

[2]  In  the  case  of  Cleburne  Street  Ry.  Co. 
▼.  Barnes,  168  S.  W.  991,  this  court,  among 
other  things,  said: 

"If,  as  provided  by  the  amended  statutes  (act 
of  1913  above  mentioned),  a  charge  given  with- 
out objection  mast  be  regarded  as  approved,  it 
follows  logically,  we  think,  that  parties  who 
thus  approve  the  charge  are  in  the  same  situa- 
tion as  if  tliat  charge  bad  been  requested  by 
them." 

If  the  proposition  embodied  in  the  quota- 
tion is  correct — and  we  think  It  is — it  can 
hardly  be  contended  that  plaintiff  in  error, 
under  the  circumstances  stated,  will  now  be 
heard  to  say  that  the  evidence  in  his  favor 
is  "uncontroverted,"  for  by  a  long  Hne  of  de- 
cisions in  this  state  it  has  been  held  that 
an  Appellant  cannot  complain  of  a  charge 
given  at  his  request  It  is  held  to  be  an 
Tited  error  of  which  he  can  take  no  ad- 
vantage on  appeal.  We  conclude  that  plain- 
tiff in  error  cannot  now  be  heard  upon  the 
only  propositions  he  urges  before  us. 

[3]  Moreover,  if  for  any  reason  what  we 
have  said  Is  not  a  sufficient  answer  to  plain- 
tiff in  error's  assignments,  the  court,  among 
other  things,  charged  the  jury,  in  substance, 
that  If  "plaintiff  abandoned  said  contract, 
•  •  ♦  you  could  not  find  for  the  plaintiff 
for  any  sales  made  by  said  company  after 
said  abandonment,"  etc.  As  already  stated, 
no  proper  objection  was  made  to  this  charge, 
and,  among  other  things,  Mr.  Carter  for  the 
defendant  in  error  testified  that: 

"I  am  pretty  certain  that  plaintiff  never  sold 
nor  caused  to  be  sold  one  lot.  He  did  not  work 
at  bia  contract  any,  but  took  up  a  line  of  de- 
velopment work  for  another  company." 

This  testimony  is  broad  enough  to  include 
the  conclusion  that  plaintiff  in  error  aban- 
doned the  contract  before  any  sales  were 
made  upon  which  he  was  entitled  to  commis- 
sions, and  indulging  every  reasonable  infer- 
ence arising  from  the  testimony  so  quoted 
in  aid  of  the  verdict  and  judgment,  as  it  is 
our  duty  to  do,  we  would  feel  imable  to  sup- 
port plaintiff's  contention  that  the  uncontro- 


verted evidence  entitled  him  to  the  verdict 
We  are  of  the  opinion  that  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 
Affirmed. 


HANCOCK  V.  HAILE.     (No.  8018.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct.  14,  1914.     Rehearing  Denied 

Nov.  21,  1914.) 

1.  Insane  Pebbons  (5  79*)— Contracts— Re- 
covery OF  Property — Conversion. 

Where  plaintiff,  while  insane,  conveyed  per- 
sonal property  to  defendant  in  consideration  of 
care,  etc.,  and,  after  having  been  restored  to 
capacity,  alleged  that  defendant,  as  soon  as  the 
contract  was  delivered,  appropriated  the  prop- 
erty, and  that  the  necessaries  furnished  by  de- 
fendant were  much  less  in  value  than  the  prop- 
erty, plaintiff  was  entitled  to  recover  the  cuffer- 
ence,  though  defendant's  appropriation  did  not 
amount  to  a  technical  conversion. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  138,  141j   Dec.  Dig.  |  79.*] 

2.  Insane  Pebsons  (|  73*')  —  Contbacts  — 
yoidableness. 

A  contract  by  an  insane  person  transfer- 
ring all  his  personal  property  to  defendant  in 
consideration  of  care,  etc.,  was  voidable  only. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  125,  132-138,  163;  Dec. 
Dig.  §  73.*] 

3.  Insane  Persons  (§  75*)— Contracts— Nec- 
ESSABiES — Extent  of  Liability. 

The  extent  of  an  insane  person's  liability 
for  necessaries  is  their  reasonable  value,  regard- 
less of  the  price  he  agreed  to  pay. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §§  89,  128,  129;  Dec.  Dig.  f 
75.*j 

4.  Insane  Persons  (J  79*)  —  IiIabii,itt  pob 
Necessaries — Reasonaslb  Valug. 

Where  plaintiff,  while  insane,  transferred 
bis  personal  property  to  defendant  in  consider- 
ation of  the  latter's  agreement  to  care  for  him, 
and  the  property  transferred  was  worth  much 
more  than  the  necessaries  furnished,  plaintiff 
was  not  required  to  prove  an  actual  tender  of 
the  value  of  the  necessaries  in  order  to  recover 
the  difference  between  their  value  and  that  of 
the  property. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  SS  138,  141 ;   Dec.  Dig.  (  79.*] 

5.  Jttdomknt  (8  266*)— Form— Verdict. 

A  judgment  must  follow  the  verdict  though 
there  be  good  grounds  to  set  the  verdict  aside 
on  a  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {§  446-464;    Dec.  Dig.  §  256.*] 

6.  Tbovkr  and  Conversion  (§  53*)— Dauao- 
es— Interest. 

Where  plaintiff  was  entitled  to  recover  the 
value  of  certain  animals  as  damages  for  defend- 
ant's wrongful  appropriation  thereof,  h$  was 
entitled  also  to  interest  as  a  part  of  such  dam- 
ages, from  the  date  of  the  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §  264 ;  Dec.  Dig.  i 
53.*] 

7.  Intkbest  (I  66*)— Pleading. 

Plaintiff,  in  a  suit  for  conversion,  in  his 
oriftinal  petition  prayed  for  general  relief,  but 
limited  his  claim  for  Interest  to  the  time  begin- 
ning January  8,  1900,  and  ending  December  1, 
1913.  Defendant's  answer,  however,  alleged 
that  the  property  was  delivered  to  him  under 
contract    March   21,    1898,    and    asserted    title 
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thereto  by  vlrtne  of  the  contract,  whereupon 
plaintiff  replied  by  supplemental  petition,  al- 
leginK  that,  after  the  execution  of  the  contract, 
defendant  took  possession  of  the  property  and 
converted  it  to  his  own   use.     Held,  that   the 

S leading  justified   an  award  of  interest  from 
[arch  21,  1898,  and  that  plaintiff  was  not  Um- 
*  ited  to  interest  from  January  8,  1900. 

[Ed.  Kote. — For  other  cases,  see  Interest, 
Cent  Dig.  §  147 ;   Dec.  Dig.  §  eS.*] 

8.  Trover  and  Conversion  (8  46*)  — Valub 

OF  Property. 

Where,  in  trover  for  certain  horses,  the 
jury  found  that  the  conversion  took  place  March 
21,  1898,  at  which  time  the  horses  were  worth 
$10  a  head,  plaintiff  was  not  entitled  to  recover 
at  the  rate  of  $15  a  head,  because  of  proof  that 
/they  were  worth  that  amount  in  January,  1900. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  263;  Dec.  Dig.  { 
48.»] 

Appeal  from  District  Court,  Brath  County; 
W.  J.  Oxford,  Judge. 

Action  by  E.  I*  Halle  against  J.  B.  Han- 
cock. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Marshall  Ferguson  and  Keith  &  Johnson, 
all  of  Stephenvllle,  for  appellant.  Chandler 
&  Pannlll,  of  Stephenvllle,  for  appellee. 

DUNKLIN,  J.  E.  L.  HaUe  was  plaintiff 
in  the  trial  court,  and,  from  a  Judgment  in 
his  faror  against  J.  B.  Hancock,  the  defend- 
ant Hancock  has  appealed. 

In  bis  petition  plaintiff  alleged  that  In  Jan- 
uary, 1900,  he  was  convicted  of  lunacy,  and 
thereafter  confined  in  the  Insane  asylum  at 
Terrell  until  March,  1010,  when  his  reason 
was  restored  and  he  was  duly  discharged 
from  said  asylum;  that.  Immediately  after 
his  convlc1;lon  for  lunacy,  the  defendant  un- 
lawfully took  possession  of  all  of  plaintiff's 
property,  consisting  of  a  stodc  of  horses  and 
mules,  farming  Implements,  etc.,  of  the  value 
of  $6,672,  and  converted  the  same  to  his  own 
use.  He  prayed  for  Judgment  for  the  value 
of  said  property  so  converted,  together  with 
6  per  cent  interest  thereon  from  the  alleged 
date  of  conversion.  He  also  prayed  for  gen- 
eral relief. 

In  reply  to  that  petition  the  defendant  de- 
nied the  alleged  wrongful  conversion  of  the 
property,  and'  further  alleged  that  he  pur- 
chased the  property  from  the  plaintiff  on 
March  21,  1898,  under  a  written  contract 
signed  by  both  parties,  by  the  terms  of  which 
all  of  the  property  mentioned  in  plaintiff's 
petition  was  transferred  to  the  defendant  in 
consideration  of  the  defendant's  obligation 
to  "care  for  and  provide  good  food  and 
clothing  and  a  home  and  take  care  of  said 
E.  L.  Haile  as  long  as  the  said  Halle  shall 
live,  unless  the  said  Haile  shall  become  dan- 
gerous and  confinement  shall  become  neces- 
sary," and  further  to  pay  to  said  Halle  the 
sum  of  $300  additional  if  said  Haile  should 
be  restored  to  sanity  at  the  end  of  three 
years  from  the  date  of  the  contract  The 
defendant  alleged  that  plaintiff  was  of  sound 
mind  at  the  time  said  contract  was  executed; 


tUat  the  same  was  executed  at  plaintiff's 
suggestion ;  that  plaintiff  was  moved  to  enter 
into  said  contract  by  reason  of  the  fact  that 
he  had  theretofore  suffered  from  several  at- 
tacks of  epileptic  fits  and  had  been  advised 
by  competent  physicians  that  epilepsy  was  in- 
curable, that  he  would  gradually  grow  worse, 
and  that  he  would  likely  eventually  go  mad, 
and  that  it  was  advisable  and  important  for 
him  to  adjust  his  business  and  to  make  ade- 
quate preparation  for  such  consequences. 
The  defendant  further  alleged  that  the  plain- 
tiff did  not  recover  from  said  disease  within 
three  years,  and  that  the  defendant  fully  pei*- 
formed  the  obligations  under  said  contract 
by  furnishing  board  and  lodging,  clothing, 
medicine,  physicians'  bills,  etc,  from  the  date 
of  the  execution  of  the  contract  up  to  Jan- 
uary, 1900,  an  itemized  account  of  which  was 
-specifically  pleaded  by  the  defendant,  and  all 
of  which  expenditures  the  defendant  alleged 
were  necessary  for  the  maintenance^  care, 
and  support  of  the  plaintiff.  Defendant  fur- 
ther alleged  that  all  the  property  conveyed 
to  him  did  not  exceed  In  value  the  sum  of 
$7S0,  while  the  amount  claimed  for  neces- 
saries furnished  to  the  plaintiff  was  alleged 
to  be  a  sum  far  in  excess  of  the  value  of  the 
property  received  by  him. 

By  supplemental  petition  plaintiff  alleged 
that,  at  the  time  the  contract  was  executed, 
he  was  of  unsound  mind,  suffering  from 
epilepsy,  and  unable  to  know  and  compre- 
hend the  legal  effect  of  said  contract  whldi 
was  therefore  void,  and  that  such  unsoiuid- 
ness  of  mind  continued  from  March  21,  1898, 
the  date  of  the  contract,  to  January  5,  1900, 
at  which  time  he  was  committed  to  the  In- 
sane asylum  and  there  confined  until  Mart^ 
1910;  tliat  after  the  execution  of  the  con- 
tract defendant  took  possession  of  plaintiff's 
property  and  converted  the  same  to  his  own 
use  and  benefit  Plaintiff  further  all^;ed,  in 
effect,  that  he  was  willing  for  the  reasona- 
ble value  of  all  such  necessaries  as  were 
furnished  to  him  by  the  defendant  to  be  de- 
ducted from  the  amount  which  the  defendant 
Justly  owed  him  for  the  property  converted, 
but  further  alleged  that  the  amounts  claim- 
ed by  the  defendant  for  the  same  were  un- 
reasonable and  far  less  than  the  value  of -the 
property  converted. 

The  trial  of  the  case  was  before  a  Jury, 
who  returned  findings  upon  special  issues 
submitted  by  the  court  As  shown  by  the 
verdict,  the  Jury  found  that  <m  March  21, 
1S98,  the  date  of  the  execution  of  the  eon- 
tract,  plaintiff  was  of  unsound  mind,  and 
that  be  did  not  at  that  time  have  the  capac- 
ity to  know  and  understand  the  legal  effect 
of  the  contract;  that  such  unsoundness  of 
mind  extended  up  to  January  5,  1000;  that 
on  January  5,  1900,  It  became  necessary,  on 
account  of  plaintiff's  Insanity,  to  place  him 
in  confinement,  and  that  he  did  not  recover 
his  sanity  untU  March,  1910,  about  16  or  17 
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months  prior  to  the  Institution  of  this  salt; 
that  from  March  21, 1898,  to  January  5,  1900, 
a  period  of  21  months  and  15  days,  the  de- 
fendant provided  food  and  clothing  and  a 
home  for  plaintiff,  aU  of  which  was  neces- 
sary for  plaintiff's  welfare;  and  that  his 
.  services  for  so  doing  were  reasonably  worth 
$32  per  month  (aggregating  $688);  and 
that  defendant  also  expended  the  addition- 
al sum  of  $256  for  the  purchase  of  cloth- 
ing, medicine,  for  doctors'  bills,  railroad  fare, 
and  other  items  claimed  In  the  defendant's 
answer,  all  of  which  additional  expenditures 
were  likewise  necessary.  Tte  Jury  further 
found  that  the  defendant  Hancock  did  not 
exercise  any  undue  Influence  over  plalntitT  to 
induce  him  to  execute  the  contract  pleaded 
by  the  defendant,  and  which  was  introduced 
in  evidence.  The  Jury  farther  found  that  the 
defendant  received  from  the  plaintiff  under 
said  contract  125  bead  of  horses  on  March 
21,  1898,  which  were  then  worth  $10  per  head 
(aggregating  $1,250),  and  that  said  horses 
were  worth  $16  per  head  in  January,  1900 
(aggregating  $1,875);  that  defendant  also 
received  from  plaintiff  under  the  contract 
certain  farming  implements  and  other  items 
of  personal  property  of  the  value  of  $7.50. 
The  Jury  further  found  that  the  horses  re- 
ceived by  the  defendant  from  plaintiff  under 
the  contract  were  converted  to  defendant's 
own  use  and  benefit  in  March,  1898. 

By  different  assignments  of  error  appel- 
lant insists,  substantially,  that  as  the  con- 
tract in-  question  was  executed  by  the  plain- 
tiff without  any  undue  influence  exercised 
upon  him  by  the  defendant,  and  without  any 
knowledge  on  the  part  of  the  defendant  of 
the  insanity  of  plaintiff  at  the  time,  and  that 
as  the  consideration  passing  from  the  de- 
fendant to  the  plaintiff  for  said  contract  was 
for  necessaries,  the  same  was  binding  upon 
the  plaintiff  until  he  elected  to  rescind  it  and 
tender  back  the  consideration  received  by 
bim;  that  the  contract  was  not  void,  but 
voidable  only;  that  plaintiff's  suit  was  for 
damages  for  a  wrongful  conversion  of  the 
property  based  uimn  the  claim  that  the  con- 
tract was  absolutely  void;  that  the  contract 
being  voidable  only,  and  not  void,  and  as 
plaintiff  did  not  elect  to  rescind  the  same 
and'  restore  to  the  defendant  the  considera- 
tion received  by  him  and  did  not  elect  to 
affirm  the  contract  and  sue  for  damages  for 
its  breach,  the  facts  found  by  the  Jury  would 
not  support  a  recovery  for  any  amount 

[1]  We  do  not  think  that  the  designation 
by  plaintiff  of  the  wrongful  acts  of  the  de- 
fendant as  amounting  technically  to  a  con- 
version of  the  property  would,  in  any  event, 
be  of  controlling  effect  Besides,  according 
to  the  allegations  of  plaintiff's  pleadings  and 
and  also  those  contained  in  the  defendant's 
answer,  the  defendant  did  appropriate  plaln- 
tlfTs  property  to  his  own  use  and  benefit, 
under  a  claim  of  title  thereto,  as  soon  as  the 
contract  in  controversy  was  executed  and 
delivered.     If,  as  alleged  by  the  plaintiff. 


he  was  of  unsound  mind  at  the  time  the  con- 
tract was  executed,  and  U  the  value  of  the 
property  conveyed  to  the  defendant  exceeded 
the  reasonable  value  of  necessaries  furnished 
to  him  by  the  defendant,  then  a  cause  of  ac- 
tion to  recover  was  alleged,  independent  of 
the  question  whether  or  not  the  appropria- 
tion of  the  property  by  the  defendant  could 
be  technically  termed  a  conversion  thereof. 
Furthermore,  in  his  pleadings  plaintiff  pray- 
ed for  general  relief  upon  all  the  facts  alleg- 
ed.    Lewis  V.  Blount,  139  S.  W.  7. 

[2]  It  Is  well  settled  by  the  authorities 
that  the  contract  was  not  void,  but  was 
voidable  only.  Williams  v.  Sapleba,  94  Tex. 
430,  61  S.  W.  116;  Mitdkell  t.  Innian,  166  8. 
W.  290. 

[3]  It  Is  also  well  settled  that,  whUe  an  in- 
sane person  or  a  minor  is  bound  by  his  con- 
tract for  necessaries  furnished  him,  the  ex- 
tent of  his  obligation  thereunder  is  to  pay  the 
reasonable  value  of  such  necessaries,  irrespec- 
tive of  the  price  which  he  has  agreed  to  pay. 
Askey  T.  wmiams,  74  Tex.  294,  11  S.  W. 
1101,  6  I*  R.  A.  176;  Smith  v.  Crohn,  37  8. 
W.  469 ;   1  Elliott  on  Contracts,  |  205. 

[4]  Plaintiff  having  offered  In  his  plead- 
ings to  allow  as  a  credit  upon  his  demand  the 
reasonable  value  of  the  necessaries  furnished 
him  by  the  defendant,  which  plaintiff  alleg- 
ed was  far  less  than  the  value  of  the  prop- 
erty belonging  to  him  and  converted  by  the 
defendant,  it  was  unnecessary  to  allege  or 
prove  an  actual  tender  of  money  in  a  sum 
equal  to  the  value  of  such  necessaries.  O.,  H. 
&  S.  A.  Ry.  Co.  V.  Cade,  93  8.  W.  124;  I.  & 
O.  N.  Ry.  Co.  V.  Shuford,  36  Tex.  Civ.  App. 
251,  81  8.  W.  1189;  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.  193,  41  8.  W.  117. 

By  another  assignment  appellant  Insists 
that  the  court  erred  in  rendering  Judgment 
for  plaintiff  because  the  finding  of  the  Jury 
that  defendant  converted  the  property  to  his 
own  use  is  unsupported  by  any  evidence  to 
show  such  a  conversion. 

[5]  It  would  be  a  sufficient  answer  to  this 
assignment  to  say  that  the  Judgment  must 
always  follow  the  verdict,  even  though  there 
be  good  grounds  to  set  aside  the  verdict  up- 
on a  motion  for  a  new  trial.  Fant  v.  Sulli- 
van, 152  8.  W.  616,  and  cases  therein  cited. 
However,  aside  from  that  rule,  we  are  of  the 
opinion  that  the  verdict  imports  a  finding  in 
accordance  with  the  undisputed  evidence  and 
the  pleadings  by  the  defendant  himself  that 
he  did  appropriate  plaintiff's  horses  to  bis 
own  use  on  March  21,  1898.  If  the  purpose  of 
this  suit  had  been  to  recover  title  and  pos- 
session of  the  horses,  and  U  such  relief  was 
granted,  then  perhaps  there  could  be  no  re- 
covery of  interest  eo  nomine,  upon  the  value 
of  the  horses  during  the  time  plaintiff  was 
deprived  of  their  possession. 

[(]  But  if,  under  the  pleadings,  evidence, 
and  the  verdict  of  the  Jury,  plaintiff  was  en- 
titled to  recover  the  value  of  the  animals  as 
damages  for  the  wrongful  appropriation  of 
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them  by  the  defendant,  then  we  can  perceive 
no  valid  reason  why  interest  should  not  be 
allowed  as  a  part  of  such  damages  from  the 
date  of  such  wrongful  appropriation.  Bar- 
ron V.  San  Angelo  Nat.  Bank,  138  S.  W.  142. 
We  do  not  construe  Lewis  v.  Blount,  139  S. 
W.  10,  cited  by  appellant,  to  support  his  con- 
tention that  no  interest  could  have  been  al- 
lowed until  demand  of  the  defendant  for  res- 
toration of  the  property  or  to  pay  the  value 
thereof,  as  contrary  to  our  conclusion  last 
stated. 

[7]  Appellant  insists  further  that  It  was  er- 
ror to  allow  plaintiff  interest  for  a  period  of 
15  years,  as  he  insists  was  done  by  the  court 
in  rendering  Judgment  upon  the  verdict  One 
of  the  reasons  assigned  for  this  contention 
is  that  plaintiff  limited  bis  claim  for.  inter- 
est to  the  period  of  time  beginning  January 
8,  1900,  and  ending  on  the  date  of  the  judg- 
ment, December  1,  1913.  While  It  was  alleg- 
ed In  the  original  petition  that  the  defendant 
converted  the  property  on  January  8,  1900, 
yet  the  defendant  In  his  answer  alleged  that 
the  property  was  delivered  to  him  under  the 
contract  on  March  21,  1898,  and  that  he  as- 
serted title  thereto  under  and  by  virtue  of 
that  contract.  In  reply  to  this  answer,  plain- 
tiff filed  a  supplemental  petition  alleging 
that,  after  the  execution  of  the  contract,  de- 
fendant took  possession  of  the  property  and 
converted  the  same  to  his  own  use  and  ben- 
efit. Further  in  this  petition,  as  In  his  orig- 
inal petition,  plaintiff  prayed  for  general  re- 
lief. Such  being  the  pleadings,  plaintiff  was 
entitled  to  recover  Interest  from  March  21, 
1808,  instead  of  from  January  8,  1900. 

[S]  By  cross-assignments  appellee  insists 
that  judgment  should  have  been  rendered  in 
his  favor  for  a  sum  In  excess  of  the  amount 
of  his  recovery.  By  his  first  assignment  the 
contention  Is  made  that  the  Judgment  should 
have  been  for  the  sum  of  $2,207.  This  con- 
tention is  based  upon  the  finding  of  the  jury 
that  the  horses  were  worth  $15  per  head  In 
January,  1900,  and  that  interest  should  be 
allowed  on  that  sum,  and  the  further  conten- 
tion tliat  In  defendant's  answer  he  limited 
his  claim  for  board  and  care  of  appellee  to 
15  mouths  instead  of  21  months  and  15  days, 
as  found  by  the  jury.  This  assignment  Is 
overruled,  first,  because  of  the  finding  by  the 
jury  that  the  conversion  took  place  March 
21, 1898,  at  which  time  the  value  of  the  hors- 
es was  $10  per  head.  Furthermore,  In  de- 
fendant's account  for  necessaries  furnished, 
filed  as  a  part  of  his  answer,  we  find  two 
items,  one  for  personal  care  and  board  of  the 
plaintiff  for  15  months,  and  one  for  money 
advanced  to  plaintiff's  brother,  C.  O.  Halle, 
for  board  and  clothing  of  the  plaintiff,  which 
the  evidence  sustains.  Evidently  the  finding 
of  the  jury  that  the  defendant  provided  food, 
clothing,  and  a  home  for  the  plaintiff  from 
March  21,  1898,  to  January  5,  1900,  a  period 
of  21  months  and  16  days,  and  that  the  same 


was  reasonably  worth  |32  iier  month,  was 
Intended  to  cover  the  amount  advanced  by 
the  defendant  to  plaintiff's  brother  for  such 
necessaries,  as  well  as  the  services  of  the 
defendant  himself  In  furnishing  such  neces- 
saries. From  this  latter  conclusion.  It  fol- 
lows further  that  there  Is  no  merit  in  appel- 
lee's second  cross-assignment,  In  which  the 
contention  was  made  that  the  Judgment 
should  have  been  for  $1,011.31,  as  that  con- 
tention Is  based  upon  the  proposition  that 
defendant  should  not  be  allowed  for  board 
and  care  of  the  plaintiff  for  a  longer  period 
of  time  than  15  months. 

All  assignments  of  error  are  overruled,  and 
the  judgment  Is  affirmed. 


LEE  V.  WHITE.    (No.  8019.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Oct  17,  1914.    Rehearing  Denied 

Nov.  14,  1914.) 

1,  UsrBT  (I  22*)— Payment  ot  Ububt— Evi- 
dence. 

Where  a  note  dated  February  22,  1013,  for 
$594,  represented  an  iodebtedness  of  $248.19 
and  a  further  sum  of  $200  with  interest  at  10 
per  cent,  to  be  furnished  during  the  year,  and 
the  maker  paid  daring  the  year  on  the  indebted- 
ness sums  sKgregatlng  $761.82,  he  paid  usurious 
interest  at  least  amounting  to  $125,  for  which 
judRment  In  doable  that  amount  could  be  ren- 
dered as  authorized  by  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  4982. 

fEd.  Note. — For  other  cases,  see  Usniy.  Cent 
Dig.  !§  41,  58-61,  63-65;   Dec.  Dig.  §  22.*] 

2.  Appeal   and   Erbob   ({   747*)— CBoas-Aa- 
BIG  NMENT— Review  . 

A  cross-assignment,  wherein  appellee  in- 
sists that  the  judgment  awarded  him  shonld 
have  been  for  a  greater  amount  will  not  be 
considered  where  no  statement  was  submitted 
under  the  assignment 

[Tlld  Note. — For  other  cases,  see  Appeal  and 
Er£..r,  Cent  Dig.  SS  3053-3056;  Dec  Dig.  { 
747.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett,  Jud^. 

Action  by  Henry  White  against  W.  A.  Lee. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

H.  J.  Cureton,  of  Austin,  for  appellant  J. 
P.  Word,  of  Meridian,  for  appellee. 

CONNER,  C.  J.  AppeUee  InsUtnted  this 
suit  against  appellant  to  recover  double  the 
amount  of  usurious  Interest,  alleged  to  have 
been  paid  to  appellant,  as  provided  in  arti- 
cle 4982,  Vernon's  Sayles'  Tex.  Civ.  Statutes, 
upon  contracts  for  the  imyment  of  money 
specified  in  the  petition.  The  trial  was  be- 
fore a  Jury,  and  the  case  sabmitted  upon  qpe- 
dal  Issues,  upon  the  answera  to  which  the 
court  entered  judgment  in  appellee's  favor 
in  the  sum  of  $250  with  K  cancellation  of  the 
obligations  upon  which  the  asnrioas  interest 
had  been  paid,  from  which  Judgment  this  ap- 
peal has  been  perfected. 

[1]  It  was  admitted  that  appellee  on  the 
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22d  day  of  February,  1912,  executed  to  appel- 
lant a  promissory  note  for  the  sum  of  $485, 
wbicb  was  renewed  on  February  22,  1913, 
for  the  sum  of  $594.  The  Jury  found  In  an- 
swer to  an  issue  submitted  that  the  note  for 
?485  was  made  up  of  a  debt  of  $330,  prin- 
cipal and  Interest,  and  an  account  for  $51.30 
which  appellant  had  assumed  and  paid  for 
appellee,  and  appellant  attacks  the  finding  on 
the  ground  that  It  is  unsupported  by  the  evi- 
dence. Appellee  testified  that  he  was  Indebt- 
ed to  one  Carter  upon  a  note  for  $300,  whldi 
with  its  interest  appellant  had  paid  for  him, 
and  that  the  new  note  for  $485  should  have 
been  for  this  amount  only.  Appellant,  on  the 
other  hand,  testified  that,  in  addition  to  the 
Carter  note,  it  was  agreed  that  an  additional 
sum  of  $100  should  be  included  for  future  ad- 
vances and  a  further  small  sum  which  he  had 
paid  for  appellee,  and  aU  of  which  equaled 
the  sum  for  which  the  note  had  been  given. 
The  jury's  finding,  being  In  the  nature  of  a 
mere  step,  so  to  speak,  In  the  ascertainment 
of  the  final  result,  does  not  seem  to  be  di- 
rectly material;  for  it  is  undisputed  that, 
after  the  partial  payments  made  by  appellee 
upon  the  $485  note  in  1912,  there  was  a  con- 
siderable balance  which  was  included  tn  the 
renewal  note  of  the  following  year,  after 
which  appellee  made  his  further  payments, 
and  the  material  question  presented  is  whetli- 
er  upon  appellee's  debt  as  a  whole  he  paid  to 
appellant  interest  beyond  that  permitted  by 
law  as  alleged.  The  finding  under  considera- 
tion therefore  merely  goes  to  show  that  the 
note  for  $485  was  made  for  an  excessive 
amount,  and  inasmuch  as  it  is  undisputed 
that  but  $188.87  was  paid  upon  the  note  for 
$485,  it  Is  manifest  that  no  actual  usury  was 
paid  on  this  particular  note.  Moreover,  if  it 
could  be  said  that  the  finding  is  material, 
the  finding  of  the  Jury  that  In  addition  to  the 
Carter  debt  the  account  for  $51.30  entered 
into  the  $485  note  was  in  appellant's  favor, 
for  to  the  extent  of  such  account  the  note 
was  questioned  In  the  testimony  of  appellee. 
A  reading  of  the  testimony  suggests  that  this 
findlug  of  the  Jury  was  probably  based  upon 
the  theory  that  appellant,  as  be  testified,  in- 
cluded In  the  $485  note  $100  for  advances 
during  the  year  1912,  but  that  only  the  sum 
of  $51.30  had  in  fact  been  advanced,  thus  de- 
termining that  appellee's  first  note  ought,  in- 
cluding all  Interest,  to  have  been  made  in  the 
sum  of  $414.80,  instead  of  for  the  sum  of 
$485. 

Another  finding  of  the  Jury  is  to  the  effect 
that  the  amount  that  should  have  been  in- 
cluded In  the  note  for  $594  executed  on  the 
22(1  day  of  February,  1913,  was  a  balance, 
Including  interest,  of  $248.19  due  on  the  $485 
note,  and  a  further  sum  of  $200  with  inter- 
est thereon  at  the  rate  of  10  per  cent,  for 
one  year  to  be  furnished  appellee  during  1913, 
thus  fixing  the  amount  for  which  the  $594 
note  should  have  been  made  at  $468.19.    This 


finding  appellant  also  attacks,  but  we  are  un- 
able to  say  that  it  is  unsupported  by  the  evi- 
dence. It  is  true  appellant  testified  to  ad- 
vancements during  the  year  1913,  amounting 
to  $702.85;  but  a  number  of  these  advance- 
ments were  specifically  denied  by  appellee, 
and  all  of  them  in  excess  of  $200  were  de- 
nied in  a  general  way.  In  the  light  of  the 
evidence,  we  interpret  the  verdict  of  the  Jury 
to  mean  that  the  .$594  note  justly  represented 
the  indebtedness  of  the  balance  as  fonnd  by 
them  due  on  tlie  $485  note,  plus  advances 
made  by  appellant  during  the  year  1913  to 
the  extent  only  of  $200;  the  remaining  items 
of  such  advancements  as  testified  to  by  appel- 
lant being  rejected. 

[2]  Appellant  further  urges  that  it  has  not 
been  made  to  appear  that  appellee  actually 
paid  usurious  Interest,  but  the  findings  fur- 
ther show,  and  there  seems  to  be  little,  If 
any,  controversy  In  the  evidence  as  to  the 
fact  that  during  the  year  1913  appellee  paid 
to  appellant  upon  his  indebtedness  sums  ag- 
gregating $761.82,  from  which  it  must  ap- 
pear, when  considered  In  connection  with  the 
findings  already  adverted  tb,  that  appellee 
certainly  paid  usurious  interest  to  the  ex- 
tent of  $125  which  is  the  basis  of  the  court's 
judgment.  Indeed,  appellee  by  cross-assign- 
ment insists  that  the  Judgment  should  have 
been  for  a  greater  amount  than  was  entered, 
but  no  statement  whatever  was  submitted  un- 
der such  cross-assignment,  and  we  therefore 
have  not  considered  it 

On  the  whole,  we  conclude  that  all  assign- 
ments of  error  should  be  overruled,  and  the 
judgment  aflSrmed. 


FIRST  STATE  BANK  OF  AMAEILLO  v. 
JONES.  (No.  7989.)  t. 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Nov.  21,  1914.     On  Hehearing, 

bee.  12,  1914.) 

1.  Appjeai,  'and  Error  (§  934*)  —  Presump- 
tions—Judgment. 

Where  the  trial  court  filed  no  findings  of 
fact  or  conclusions  of  law,  the  court  on  appeal 
must  indulge  every  reasonable  presumption  in 
support  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |g  3777-3781,  8782 ;  Dec.  Dig. 
i  934.»] 

2.  Mortgages  (|  319»)—Patmknt— Findings 
—Evidence. 

A  recital  in  a  release  executed  by  the  presi- 
dent of  a  mortKagee  hnnk  that  the  note  secured 
by  the  mortgage  had  been  paid  in  full,  and  that 
at  the  time  o£  payment  the  bank  was  the  owner 
thereof,  is  alone  sufficient  independent  of  other 
circumstances  to  support  a  finding  of  payment 
of  the  note  in  full. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  855-863,  875,  913,  1356,  1366; 
Dec.  Dig.  i  319.»] 

On  Rehearing. 

3.  Mortgages    (§  298*)— Payment  of  Debts 
Secured— Effect. 

Where  the  original  debt  secured  by  mort- 
gage was  paid  in  full,  the  original  lien  was  dis- 
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charged,  and  it  could  not  be  continued  as  against 
a  subsequent  judgment  creditor  of  the  mort- 
gagor by  the  execution  of  a  new  mortgage  after 
the  judgment,  purporting  to  correct  the  recital  in 
a  release  that  the  mortgage  had  been  paid.  • 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i§  836-854,  864,  871;  Dec.  Dig.  $ 
298.*] 

4.  JuDGMKNT  (§  772*)— Lien— Ehboe  in  Judg- 
ment—Eefect. 

A  mistake  in  the  amount  of  a  judgment 
does  not  render  the  judgment  lien  ineffective,  but 
until  corrected  in  some  proper  manner  the  judg- 
ment is  valid  for  the  full  amount,  and  the  cor- 
rection does  not  destroy  the  lien  as  of  the  date 
of  the  original  entry  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S§  132&-1332,  1335,  1337 ;  Dec.  Dig. 
§  772.»] 

Appeal  from  District  Court,  Clay  County; 
P.  A.  Martin,  Judge. 

Action  by  T.  K.  Jones  against  W.  8.  Rob- 
erts and  tbe  First  State  Bank  of  Amarlllo. 
From  a  judgment  for  plaintiff,  the  First 
State  Bank  of  AmariUo  appeals.   Afflnned. 

Turner  &  Wharton,  of  Amarlllo,  and  W.  T. 
Allen,  of  Petrolla,  for  appellant  R.  E.  Tay- 
lor, Wantland  &  Parrish,  and  Leslie  Humph- 
rey, all  of  Henrietta,  for  appellee. 

DUNKLIN,  J.  T.  K.  Jones  Instituted  this 
suit  against  W.  S.  Roberts  and  the  First  State 
Bank  of  Amarlllo  to  foreclose  an  alleged 
judgment  lien  upon  land  situated  in  Clay 
county  consisting  of  two  lots  in  the  town  of 
Henrietta  and  a  tract  of  103.2  acres.  Plain- 
tiff alleged  in  his  petition  that  the  bank  was 
asserting  some  claim  to  the  property  and 
prayed  that  the  judgment  lien  sought  to  be 
foreclosed  be  established  as  superior  to  any 
claim  asserted  by  the  bank.  From  a  judg- 
ment in  favor  of  the  plaintiff  granting  the  re- 
lief prayed  for,  the  defendant  bank  alone  has 
appealed. 

On  the  original  hearing  the  judgment  was 
reversed  and  judgment  was  here  rendered  in 
favor  of  the  bank,  but  upon  a  motion  for  re- 
hearing by  appellee  Jones  the  judgment  was 
aflSrmed.  Appellant  has  now  moved  for  a  re- 
hearing, and,  in  order  to  set  out  more  fully 
and  more  accurately  the  facts  shown  in  the 
record,  both  original  opinions  are  withdrawn, 
and  this  is  filed  as  a  substitute  therefor.  The 
judgment  upon  which  the  alleged  lien  was 
predicated  was  rendered  In  favor  of  Jones 
against  Roberts  on  October  8,  1912,  and  an 
abstract  of  same  was  filed  in  Clay  county  on 
October  9,  1912.  The  evidence  shows  that 
plaintiff's  judgment  against  Roberts  was  ren- 
dered for  $12,986.74,  and  as  so  rendered  it 
was  abstracted.  Three  days  after  the  r«i- 
dltion  of  the  judgment  a  remittitur  of  $860.48 
was  Med  by  the  plaintiff  In  the  judgment  re- 
citing that  to  that  extent  the  judgment  was 
excessive,  and  that  tbe  error  was  due  to  a 
mistake  in  calculation  of  tbe  amount  due  up- 
on the  promissory  notes  -which  formed  the 
basis  of  that  suit 


The  controversy  between  Jones  and  tbe  bank 
in  this  suit  is  a  question  of  priority  of  Uens, 
the  bank  claiming  a  lien  upon  tbe  land  In 
controversy  superior  to  that  of  the  judgment 
lien.  The  following  evidence  appears  in  the 
statement  of  facts:  On  December  21,  1911, 
Roberts  executed  a  deed  of  trust  upon  tbe 
property  in  controversy  and  another  tract  of 
land  consisting  of  50  acres  also  situated  In 
Clay  county  to  secure  tbe  bank  in  the  pay- 
ment of  a  promissory  note  for  tbe  principal 
sum  of  15,600,  dated  December  1,  1911,  and 
due  20  days  after  date  with  10  per  cent  in- 
terest and  10  per  cent  attorney's  fees.  This 
deed  of  trust  was  duly  filed  for  record  in  Clay 
county  on  December  22,  1911.  On  April  18, 
1912,  the  bank,  acting  through  its  president, 
Mike  C.  Le  Master,  executed  a  release  In 
words  and  figures  as  follows: 
"State  of  Texas,  County  of  Potter. 

"Know  all  men  by  these  presents:  Whereas, 
on  the  Ist  day  of  December,  1911,  W.  S.  Rob- 
erts of  Potter  County,  Texas,  did  execute,  ac- 
knowledge and  deliver  to  Mike  O.  !«  Master, 
trustee,  for  benefit  of  First  State  Bank,  Amaiil- 
lo,  of  Potter  County,  Texas,  a  certain  deed  of 
trust  ou  the  following  described  real  estate,  sit- 
uated lying  and  being  in  the  county  of  Clay  in 
said  state  of  Texas,  which  deed  of  trust  is  re- 
corded in  Book  17,  page  253,  Mortgage  Records 
of  Clay  County,  Texas,  to  wit;  A  certain  fifty 
acres  of  land,  which  is  described  by  metes  and 
bounds  in  the  above-mentioned  deed  of  trust, 
and  being  part  of  a  certain  deed  recorded  in 
Book  49,  page  18,  Deed  Records  of  Clay  Coun- 
ty, Texas,  and  specifically  described  in  a  deed, 
dated  AmarUIo,  Texas,  dated  .4^pril  17,  1912, 
executed  by  W.  8.  Roberts  to  B.  C.  Carter,  to 
secure  the  prompt  payment  of  one  certain  prom- 
issory note  executed  by  the  said  W.  8.  Roberts 
and  payable  to  the  order  of  EHrst  State  Bank, 
Amarlllo,  Texas,  as,  follows:  One  note  of  fifty- 
five  hundred  dollars,  due  March  1,  1912,  and 
bearing  interest  from  maturity  at  the  rate  of  ten 
per  cent  per  annum ;  and  whereas,  said  note 
with  accrued  interest  has  been  fully  paid,  and 
at  the  time  of  such  payment  said  note  was  the 

Sroperty  of  First  State  Bank,  Amarlllo,  Texas: 
Tow,  therefore,  know  all  men  by  these  presents, 
that  I,  Mike  C.  Le  Master,  president  of  First 
State  Bank,  Amarlllo,  of  Potter  County,  Tex- 
as, In  consideration  of  the  premises  and  of  the 
fnll  and  final  payment  of  said  note,  the  receipt 
of  which  is  hereby  acknowledged,  have  this 
day  and  do  by  these  presents,  remise,  release 
and  quitclaim  unto  the  said  W.  S.  Roberts,  his 
heirs  and  assigns,  the  lien  heretofore  existing 
on  said  premises  by  virtue  of  said  deed  of  trust, 
and  do  hereby  declare  the  same  fully  released 
and  satisfied.' 

That  release  was  properly  filed  for  record 
in  Clay  county  on  May  27,  1912.  On  October 
15,  1912,  W.  8.  Roberts  executed  another 
deed  of  trust  to  Mike  G.  Le  Master,  trustee 
for  the  First  State  Bank  of  Anurillo,  which 
was  filed  for  record  in  Clay  county  October 
17,  1912,  and  duly  recorded  in  Deeds  of 
Trust  Records  of  that  county,  upon  all  the 
land  described  in  the  original  deed  of  trust, 
except  that  described  in  the  release,  which 
recited  the  execution  and  record  of  tbe  deed 
of  trust  dated  December  21,  1911,  also  tbe 
execution  and  record  of  that  release  of  date 
April  18,  1912,  from  tbe  First  State  Bank  of 
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Amarillo  to  W.  S.  Hoberts,  stating, 'In  rob- 
stance,  that  said  release  was  intended  only 
to  release  tbe  two  tracts  of  land  therein  de- 
scribed and  referred  to  containing  one  6- 
acre  tract  and  one  50-acre  tract,  two  of  tbe 
tracts  described  In  tbe  deed  of  trust  of  date 
December  21,  1911;  that  tbe  execntlon  of 
said  release  was  In  consideration  only  of  the 
payment  of  the  snm  of  $900  and  not  tbe 
whole  Indebtedness  secured  by  the  deed  of 
trust;  that  it  was  the  intention  of  all  tbe 
parties  to  tbe  instrument  that  tbe  release 
should  be  made  to  said  55  acres  only  and  no 
more,  and  that  the  recital  in  the  release  of 
the  full  payment  of  the  $5,500  note  was  a 
mistake  made  through  Inadvertence  on  tbe 
part  of  the  person  who  prepared  tbe  release 
and  on  tbe  part  of  Mike  C.  Le  Master,  presi- 
dent of  the  bank.  This  instrument  further 
stipulated  that  It  was  given  to  secure  tbe 
payment  of  the  balance  due  the  bank  evidenc- 
ed by  a  note  for  $4,798.85,  dated  September 
9,  1912,  due  November  1,  1912,  with  10  per 
cent  Interest  from  maturity  and  10  iper  cent 
attorneys'  fees;  that  said  note  was  in  renew- 
al of  said  original  Indebtedness  of  $5,500  se- 
cured by  the  first  deed  of  trust;  and  that 
tbe  deed  of  trust  then  being  executed  was 
given  to  continue  In  full  force  and  effect  the 
original  deed  of  trust  executed  by  Roberts 
and  mentioned  above. 

Tbe  defendant  also  Introduced  in  evidence 
the  following  promissory  notes  all  executed 
by  W.  S.  Roberts,  payable  to  the  order  of 
the  First  State  Bank  of  Amarillo:  The  first 
for  tbe  principal  sum  of  $5,500  dated  Decem- 
ber 1,  1911,  due  90  days  after  date;  the  sec- 
ond for  the  principal  sum  of  $4,798.85,  dated 
September  6,  1912,  due  November  1,  1912; 
the  third  for  the  principal  sum  of  $5,253.59, 
dated  August  8,  1913,  due  October  1,  1913. 
It  does  not  appear  from  the  statement  of 
facts  that  either  the  second  or  third  note  pur- 
ports upon  its  face  to  be  a  renewal  of  any 
other  note.  Mike  G.  Le  Master  testified  up- 
on the  trial  as  follows: 

"I  was  president  of  the  First  State  Bank  of 
Amarillo  during  the  latter  part  of  19ll,  the  year 
of  1912,  and  the  first  half  of  1913,  and  was  pres- 
ident of  said  bank  on  the  18th  day  of  April, 
181X2.  I  am  now  familiar  with  the  release  exe- 
cuted by  me  as  president  of  said  bank  to  W.  S. 
Roberts,  dated  April  18,  1912,  recorded  in  Vol- 
ume 67,  page  612,  Deed  of  Trust  Records  of 
Clay  County,  Tex.,  but  was  not  familiar  with 
the  content*  thereof  at  the  time  of  its  execution. 
The  statement  in  said  release  to  the  effect  that 
the  note  for  $5,500,  secured  in  the  deed  of  trust 
of  December  21,  1911,  recorded  in  Volume  17, 
page  253,  Deed  of  Trust  Records  of  Clay  Coun- 
ty, Tex.,  made  by  W.  8.  Roberts  to  me  as  trustee 
for  First  State  Bank  of  Amarillo,  is  not  true. 
Q%e  note  mentioned  has  never  been  paid,  ex- 
cept in  part.  There  was  paid  on  it  $900  about 
the  time  of  the  execution  of  said  release.  An 
error  of  the  stenographer  in  failing  to  cancel  a 
portion  of  the  printed  form  of  said  release, 
which  was  overlooked  by  myself  when  signing 
sach  release,  acconnts  /or  the  mistake  in  said 
release.  My  intention  was  to  release  certain 
lands,  about  65  acres,  described  in  a  certain 
deed  from  W.  S.  Roberts  to  B.  C.  Carter,  dated 
tbe  17th  day  of  April,  1912,  and  now  of  rec- 


ord in  the  Deed  Records  of  Clay  County,  Tex., 
in  Volume  66,  page  110,  and  it  was  not  my  in- 
tention to  release  all  the  property  covered  by 
said  deed  of  trust,  dated  December  21,  1911,  of 
record  in  the  Deed  of  Trust  Records  of  Clay 
County,  Tex.,  in  Volume  17,  page  253.  $900 
was  paid  about  the  time  of  the  execution  of  said 
release.  There  remains  now  $54!53.69  princi- 
pal and  interest  due  First  State  Bank  of  Amaril- 
lo on  said  note.  I  am  not  now  employed  in  any 
capacity  by  the  First  State  Bank  of  Amarillo. 
The  first  time  I  learned  that  the  release  did 
not  set  forth  the  facts  was  about  the  15th  day 
of  October,  1912.  It  was  discovered  when  Mr. 
Roberts  oaered  to  deed  us  the  property  in  settle- 
ment of  his  debt  to  us,  at  which  time  we  sent 
our  attorney,  Mr.  Thos.  E.  Turner,  to  Henri: 
etta  to  look  into  the  title  of  this  property,  and 
he  discovered  the  error  at  that  time,  and  in- 
structed us  to  have  a  corrected  deed  of  trust  exe- 
cuted, which  we  did,  and  the  same  is  filed  in  the 
Deed  of  Trust  Records  of  Clay  County,  Tex., 
and  recorded  in  Volume  17,  pages  429,  430." 

Defendant  W.  S.  Roberts  testified  as  fol- 
lows: 

"I  signed  tbe  deed  of  trust  dated  December 
21,  1911,  to  secure  the  payment  of  a  note  for 
$5,500  described  in  said  deed  of  trust  There 
has  never  been  paid  on  said  note  except  about 
$900,  at  the  time  I  sold  the  land  to  E.  C.  Carter 
described  in  my  deed  to  him,  dated  April  17, 
1912,  which  has  already  been  introduced  in 
evidence,  and  I  have  paid  in  addition  thereto 
some  small  payments  of  interest  so  that  there 
is  now  due  on  said  original  indebtedness  the 
principal  sum  of  $5,253.59,  evidenced  by  the 
note  made  by  me  to  said  bank  and  already  in- 
troduced in  evidence.  That  note  was  but  a 
continuation  of  the  old  indebtedness  secured  by 
said  original  deed  of  trust,  and  I  executed  and 
delivered  to  said  bank  from  time  to  time  re- 
newal notes,  so  that  this  last  note  for  $5,253.69 
is  a  continuation  of  an  unbroken  chain  of  notes 
given  by  me  for  said  indebtedness.  When  I 
sold  the  land  to  E.  C.  Carter,  it  was  necessary 
for  me  to  get  a  release  of  the  55  acres  I  was 
selling  to  him  in  order  to  make  him  a  good  title, 
and  I  agreed  with  the  bank  that  I  would  pay 
$900  ont  of  the  money  received  from  him  and 
the  sale  of  the  note  I  got  from  him  if  the  bank 
would  release  these  two  tracts  of  land.  I  got 
a  cash  payment  of  $500  from  Mr.  Carter  and 
sold  the  notes  he  gave  me  and  paid  the  bank 
$990  as  soon  as  I  sold  the  notes.  The  bank  ex- 
ecuted a  release,  but  I  never  did  see  this  re- 
lease. I  think  it  was  sent  to  a  bank  at  Hen- 
rietta along  with  my  deed  to  Mr.  Carter  to  be 
delivered  to  Mr.  Carter.  I  did  not  intend  for 
the  bank  to  release  anything  but  the  65  acres, 
nor  did  I  ever  know  that  the  release  recited  that 
the  whole  $6,500  note  had  been  paid  until  about 
the  time  I  executed  the  second  deed  of  trust  on 
October  15,  1912.  Mr.  Le  Master  told  me  that 
there  was  some  mistake  in  the  release  which  he 
desired  to  have  correct,  and  I  then  executed  the 
second  deed  of  trust  dated  October  15,  1912,  in 
order  to  correct  the  mistake  in  the  release 
wherein  it  was  recited  that  the  whole  of  the 
note  bad  been  paid.  At  the  time  the  plaintiff's 
abstract  of  judgment  was  filed  in  Clay  county, 
I  owed  the  First  State  Bank  of  Amarillo  a  note 
for  $4,79a85,  dated  September  6,  1912,  due  No- 
vember 1,  1912,  and  it  was  secured  by  said 
original  deed  of  trust  of  December  21,  1911,  and 
was  a  continuation  of  the  original  indebtedness 
secured  by  said  original  deed  of  trust,  after  de- 
ducting the  $900  which  I  had  paid;  this  last 
note  being  the  amount  due  with  whatever  in- 
terest I  owed  the  bank.  It  was  understood  be- 
tween me  and  the  bank  all  the  time,  of  course, 
that  these  renewal  notes  were  secured  by  said 
original  deed  of  trust." 

There  was  no  evidence  showing^  the  par- 
ticular items  and  dates  of  the  several  inter- 
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est  payments  testified  to  by  Roberts.  Plain- 
tilf  Introduced  no  witneBS  to  contradict  tbe 
testimony  of  Mike  0.  Le  Master  and  Roberts. 
The  two  deeds  of  trust,  the  three  promissory 
notes,  and  the  release  set  out  above  were  all 
specially  pleaded  by  the  two  defendants,  who 
further  pleaded  that  only  $900  was  paid  to 
the  bank  by  Roberts  at  the  time  the  release 
was  executed  and  that  the  recitals  contain- 
ed In  the  release  of  full  payment  of  the  orig- 
inal debt  were  inserted  by  mutual  mistake 
of  the  parties  to  that  Instrument 

From  the  facts  recited  above,  it  will  be 
noted  that  the  renewal  deed  of  trust  was  fil- 
ed for  record  six  days  subsequent  to  the  rec- 
9fd  of  the  abstract  of  judgment  under  which 
plaintiff  claimed  a  lien. 

Appellant  insisted  that  no  Uen  was  creat- 
ed by  the  filing  of  the  abstract  of  Judgment, 
since  it  did  not  show  the  correct  amount  due 
upon  the  Judgment;  in  othet  words,  that 
the  remittitur  entered  should  be  construed 
as  having  the  same  legal  effect  as  If  a  pay- 
ment had  been  made  upon  the  Judgment  on 
the  date  of  its  rendition.  Appellant  Insists 
further  that  the  ^incontroverted  evidence 
showed  that  the  recitals  contained  in  the  re- 
lease of  full  payment  of  the  original  debt 
was  a  mutual  mistake;  that  tlte  equitable 
right  to  correct  the  mistake  as  was  done  by 
the  second  deed  of  trust  dated  October  15, 
1912,  and  recorded  October  17,  1912,  was 
not  affected  by  our  registration  statutes,  and 
hence  the  lien  shown  by  the  original  deed 
of  trust  continued  in  force  to  the  exclusion 
of  any  Judgment  lien  acquired  by  the  plaintiff 
under  such  decisions  as  Grace  v.  Wade,  45 
Tex  622,  Blankenshlp  v.  Douglass,  26  Tex. 
226,  82  Am.  Dec.  608,  Cettl  v.  Wilson,  168 
S.  W.  996,  and  other  decisions  there  cited. 
The  evidence  relied  on  to  conclusively  es- 
tablish such  mutual  mistake  consists  chiefly 
of  the  testimony  of  !«  Master  and  Roberts 
set  out  above,  the  execution  by  Roberts  of 
the  second  deed  of  trust,  and  the  second  and 
third  promissory  notes  subsequent  to  the 
date  of  the  release,  and  the  fact  that  the 
release  refers  specifically  to  the  original 
deed  of  trust  and  does  not  purport  to  release 
any  property  except  the  50  acres. 

[1,  2]  The  trial  was  by  the  court  without 
the  aid  of  a  Jury,  and  no  findings  of  fact  or 
conclusions  of  law  are  filed  by  the  trial 
Judge.  We  must  indulge  every  reasonable 
presumption  to  be  drawn  from  the  record 
which  would  support  the  Judgment  rendered. 
We  are  of  the  opinion  that  the  specific  re- 
citals in  the  release  executed  by  the  presi- 
dent of  the  bank  that  the  original  $5,500  note 
had  been  paid  off  In  full,  and  that  at  the 
time  of  such  payment  the  bank  was  the 
owner  thereof,  such  recitals  being  against 
the  interest  of  the  bank,  were  suflBcient  of 
themselves,  independent  of  other  circumstanc- 
es noted  above,  to  support  a  fiuding  by  the 
trial  Judge  that  the  recitals  were  true.    See 


3  Jones,  Blue  Book  of  Evidence,  |  437;  Park- 
er V.  Beavers,  19  Tex.  406;  E.  U  &  R.  R. 
Ry.  V.  Garrett,  52  Tex.  133.  If  the  note  was 
thus  paid,  then  the  lien  upon  the  property  in 
controversy,  as  well  as  the  55  acres  specific- 
ally mentioned  in  the  release,  was  discharg- 
ed as  a  matter  of  course,  and  the  Judgment 
of  the  trial  court  in  favor  of  plaintiff  against 
the  bank  must  be  affirmed,  irrespective  of 
any  question  as  to  what  would  have  been  the 
relative  rights  of  plaintiff  and  the  bank  in 
the  absence  of  such  payment  In  its  answer 
the  bank  sought  to  establish  the  Uen  asserted 
against  the  property  in  controversy  as 
against  Roberts,  who  in  his  answer.  In  effect, 
admitted  that  claim,  and  Judgment  was  ren- 
dered in  favor  of  the  bank  against  Roberts 
for  that  relief  but  subject  to  the  superior 
lien  of  plaintiff. 

And  as  Roberts  lias  not  appealed,  that  part 
of  the  Judgment  establishing  the  lien  against 
him  is  not  disturbed,  but  In  all  other  respects 
the  Judgment  is  afilrmed,  and  appellant's 
motion  for  rehearing,  is  overruled. 

On  Rehearing. 

[3]  As  shown  by  its  own  recitals,  the  sec- 
ond deed  of  trust  executed  by  Roberts  was 
not  executed  upon  any  new  conslderatiou 
passing  from  the  bank  to  Roberts,  but  was 
executed  for  no  other  purpose  than  to  cor- 
rect the  alleged  mistake  in  the  recitals  in 
the  release  that  the  original  Indebtedness  bad 
been  fully  paid  and  to  continue  in  force 
the  original  deed  of  trust  given  to  secure  Its 
payment  If  the  original  debt  had  been  paid 
in  full,  as  found  by  the  court,  then  the  orig- 
inal Uen  was  discharged,  and,  if  It  was  dead 
at  the  time  the  second  deed  of  trust  was 
executed,  that  instrument  could  not  con- 
tinue it  in  force  as  against  Jones,  and  for 
that  reason  the  second  deed  of  trust  could 
be  given  no  effect 

[4]  The  mistake  made  in  the  amount  of 
the  Judgment  in  favor  of  Jones  did  not  ren- 
der the  Judgment  Uen  Ineffective  as  contend- 
ed by  appellant  Until  corrected  in  some 
proper  manner,  it  was  vaUd  for  the  full 
amount,  and  the  correction  entered  did  not 
operate  to  destroy  it  any  more  than  would 
the  entry  of  a  credit  upon  a  Judgment  after 
it  had  been  properly  abstracted. 

Except  as  shown  above,  appellant's  motion 
for  further  findings  is  overruled. 

Appellant's  motion  for  rehearing,  also,  la 
overruled. 


EXLINE-REIMERS  CO.  v.  LONE  STAR 
LIFE  INS.  CO.     (No.  7117.) 

(C!ourt  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  7,  1914.    Rehearing  Denied 
Jan.  2,  1915.) 

1.  CoBPOBATiONS   (§  448»)— Debts   Iitctjbred 

BT  PBOMOTEBS— LlABILmr  OP  COBPORATIOX. 

A  debt  incurred  by  a  promoter  of  a  cor- 
poration on  Its  behalf,  prior  to  the  filing  of  its 
charter,  la  not  an  original  liability  of  uie  cor- 


•For  olber  cases  aee  same  topic  and  section  NCMBBR  In  Dec.  Dig.  &  Am.  DIff.  Ke7-No.  Series  ft  Rep'r  Indeie.- 
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poration,  notwithstanding  any  promises  or  rep- 
resentations of  the  promoter. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  nig.  §§  1700,  1789-1792;  Dec.  Dig.  § 
448.*] 

2.  CORPOBATIONB  (§  448*)  —  DEBTS  INCUBBED 

BT  Peomotbb— Ratification— Adoption. 
A  contract  by  a  promoter  of  a  proposed 
corporation  on  its  behalf  cannot,  in  a  technical 
senEe,  be  ratified  after  legal  existence  of  the 
corporation,  since  "ratification"  presupposes  a 
principal  existing  at  the  time  of  the  making  of 
the  unauthorized  contract,  but  liability  arises 
rather  b^  adoption  of  the  contract  by  accept- 
ance of  Its  benefits. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1709,  1789-1792;  Dec.  Dig.  | 
44a»] 

3.  COBPOBATIONS  (§  448*)  —  Dbbtb  Incubbed 
BY  Pbomotkb— Liability. 

Where  corporators  of  an  insurance  com- 
pany, after  the  filing  of  its  charter,  attempted 
to  assign  it  to  a  third  person  with  a  right  to 
constitute  a  board  of  directors,  and  subsequent- 
ly the  third  person  selected  a  board  of  directors 
composed  of  persons  not  bona  fide  stockholders, 
who  selected  oflicers,  one  of  whom  accepted  for 
the  corporation  material  ordered  by  the  promot- 
er, and  promised  that  the  corporation  would  pay 
for  it,  the  corporation  was  not  bound  for  the 
debt,  notwithstanding  Rev.  St.  1895,  art.  3096h, 
giving  ror^rators  the  direction  of  affairs  and 
the  perfecting  of  tiie  organization  of  the  corpora- 
tion until  they  shall  call  a  special  meeting  of 
the  stockholders,  for  the  acts  of  the  corporators 
and  of  the  directors  and  oflScers  were  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1709,  1789-1792;  Dec.  Dig.  i 
448.*] 

4.  COBPOBATIONS    (|    289*)  —  Officem  —  "Db 
Facto  Offickb." 

Officers  of  a  corporation,  not  selected  in 
the  statutory  manner,  are  not  even  "de  facto 
officers,"  and  their  acta  are  not  binding  on  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  £§  1240-1245;    Dec.  Dig.  f  280.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  De  Facto  Officer.] 

6.   COBPQBATIONS    (|    426*)- DEBTS— LlAJBIUTY 
— AOQUIKSCBNCE. 

Where  the  legally  elected  officers  of  a  cor- 
poration repudiated  a  promise  by  an  officer, 
who  was  not  even  a  de  facto  officer,  to  pay 
a  debt,  when  they  'first  learned  it  was  asserted 
against  the  corporation,  thel-e  was  no  acquies- 
cence in  the  unauthorized  acts. 

[Ed.  Note. — h'oi  other  cases,  see  Corporations. 
Cent  Dig.  if  1596,  1702-1704,  1707,  1708, 
1710-1716;    Bee  Dig.  i  426.*] 

6.  COBPOEATIONS  (8  425*)— DeBTB— LlABlIJTX 

— Ebtoppel. 

Legally  constituted  officers  of  a  corporation 
are  not  estopped  from  denying  unlawful  acts 
done  by  officers  who  were  not  even  de  facto  of- 
ficers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ii  1697-1701,  1705;  Dec.  Dig.  § 
425.*] 

7.  COBPOBATIONS  (§  898*)— DeBTS— LlABILTTT. 

Officers  of  a  corporation,  who  are  not  even 
de  facto  officers,  are  without  authority  to  make 
a  parchase  of  goods  for  the  corporation  or  to 
bind  it  by  adopting  an  unauthorized  contract 
of   the    promoter. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  i|  1592-1694;  Dec  Dig.  S  39a*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   E.  B.  Muse,  Judge. 


Action  by  tbe  M.  P.  Exllne  Company,  prose- 
cuted by  the  Exllne-Reimers  Company, 
against  the  Lone  Star  Life  Insurance  Com- 
pany. From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

L.  C.  McBride  and  Allen  &  Flanary,  all 
of  Dallas,  for  appellant  Coke  &  Coke,  of 
Dallas,  for  appellee. 

RASBDRT,  J.  This  suit  was  Instituted  by 
M.  P.  Exllne  Company  against  apx>ellee,  bnt, 
pending  its  determination,  appellant,  Ex- 
line-Belmers  Company,  acquired  the  former 
company's  assets  and  prosecuted  tbe  case  in 
its  nama  The  suit  was  to  recover  a  balance 
on  an  account  for  certain  Items  of  stationery, 
office  furniture,  supplies,  etc.,  for  which  ap- 
pellee was  alleged  to  be  liable.  Appellee  de- 
nied by  proper  pleading  all  liability  for  the 
items  of  account.  No  further  statement  of 
the  pleadings  are  necessary,  since  no  ques- 
tion of  their  sufficiency  arises. 

Tbe  rights  of  the  parties  on  this  appeal 
depend  upon  the  law  arising  upon  practical- 
ly undisputed  facts;  the  following,  support- 
ed by  the  record,  being  those  «8sentlal  to  a 
disposition  of  the  case:  Hie  articles  speci- 
fied in  the  account  sued  on  were  articles  nec- 
essary to  the  conduct  of  the  business  of  life 
insurance  companies  and  were  purchased  on 
requisitions  signed  Lone  Star  Life  Insurance 
Company,  by  J.  M.  Dawson,  who  represent- 
ed L.  H.  Morgan,  to  whom  the  supplies,  etc., 
were  delivered.  Morgan,  claiming  to  repre- 
sent the  Lone  Star  Life  Insurance  Company, 
promised  the  account  would  be  paid  by  the 
company,  and  upon  such  representations  ap- 
pellant relied  without  other  inquiry  or  in- 
vestigation. At  the  time  the  requisitions 
were  made  upon  appellant  for  the  supplies, 
etc.,  and  at  the  time  the  same  were  delivered 
to  Morgan,  he  was  attempting  to  organize 
said  Lone  Star  Life  Insurance  Company,  and 
in  pursuance  of  that  object  had,  on  Febru- 
ary 2,  1909,  interested  Messrs.  Worsham, 
Keating,  Slaughter,  Gannon,  Reardon,  Baker, 
Green,  Hamilton,  and  Edwards,  all  of  Dal- 
las, Tex.,  except  the  first  named,  to  the  ex- 
tent that  they  signed  articles  Incorporating 
tbe  proposed  company  under  certain  statu- 
tory provisions  then  existing  and  delivered 
same  to  L.  H.  Morgan.  Morgan  retained  pos- 
session of  the  articles  of  incorporation  until 
May  28,  1909,  at  which  time  same  were 
filed  in  the  office  of  the  commissioner  of  in- 
surance, etc.,  and  approved  by  that  official. 
All  the  articles  covered  by  the  account  sued 
on,  except  certain  items  hereafter  referred 
to,  were  purchased  by  Morgan,  claiming  to 
represent  the  company,  prior  to  the  time  of 
filing  the  articles  of  Incorporation  In  the  of- 
fice of  the  commissioner  of  Insurance.  Those 
who  signed  the  articles  of  incorporation, 
learning  that  Morgan  had  filed  same  with  the 
commissioner,  called  a  meeting  June  7,  1909, 
of  the  Incorporators  for  the  purpose  of  dls- 
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cussing  the  status  of  tbe  company.  Morgan 
attended  tbe  meeting.  The  result  of  the 
meeting  was  that  the  project  was  abandoned, 
and  it  was  agreed  that  each  Incorporator 
should  be  released  from  prior  tentative  sub- 
scriptions to  the  8to<^  of  tbe  company;  tbe 
cause  of  tbe  abandonment  being  the  Inabili- 
ty or  refusal  of  any  one  of  the  incoriwrators 
to  assume  direction  of  the  affairs  of  tbe  pro- 
posed company.  At  this  time  Morgan  re- 
quested that  the  incorporators  assign  tbe 
charter  to  him  if  they  intended  to  abandon 
the  matter,  since  he  had  spent  much  time  and 
money  in)  attempting  its  promotion,  and 
since  he  believed  he  could  organize  same 
without  reference  to  the  participation  there- 
in of  those  present.  This  the  incorporators 
agreed  to  do,  and  by  direction  of  counsel  for 
Morg^an,  in  writing,  assigned  to  him  all  their 
respective  rights,  title,  and  interest  in  the 
charter,  on  condition  that  the  assignors  should 
be  released  absolutely  from  all  liability  to 
the  proposed  company  on  their  proposed  sub- 
scriptions to  stock,  and  giving  to  Morgan 
by  the  assignment  the  further  right  to  as- 
sign to  other  persons  the  interests  so  as- 
signed to  him,  as  well  as  the  right  to  consti- 
tute a  board  of  directors  for  the  company. 
Thereafter,  on  June  11,  1909,  In  pursuance  of 
the  authority  contained  in  said  assignment, 
a  meeting  of  certain  gentlemen  datming  to 
be  stockholders  of  the  company  was  held; 
those  present  being  Messrs.  Morgan,  Swain, 
Dawson,  and  Clark.  These  purported  stock- 
holders by  their  recorded  minutes  of  the 
meeting,  recited  that  L.  H.  Morgan  had  con- 
tributed $6,000  In  money  to  the  company, 
and  directed  that  in  lieu  thereof  stock  in 
tbe  company  be  issued  to  him  in  the  sum  of 
$4,000;  the  remainder  so  contributed  to 
be  subject  to  future  adjustment  By  direc- 
tion of  Morgan  those  acting  as  stockholders 
further  directed  that  one  share  of  stock  di- 
rected to  be  issued  to  lilm  be  issued  In  turn 
each  to  Swain,  Clark,  Anderson,  and  Han- 
nah, and  36  shares  to  J.  M.  Dawson.  The 
assignment  of  the  charter  to  Morgan  by  the 
incorporators  of  the  company  was  acknowl- 
edged and  ratified  at  said  meeting,  and  all 
liability  on  the  part  of  the  incorporators  to 
the  company  on  account  of  their  subscrip- 
tions declared  canceled. 

The  individuals  above  named,  acting  as 
stockholders,  also  elected  themselves  a  board 
of  directors,  and  adjourned,  and  immediate- 
ly convened  as  directors  and  elected  Swain 
president,  Hannah  vice  president,  Dawson 
secretary  and  treasurer.  This  action  was  in 
turn  approved,  and  the  president  authorized 
to  make  such  contracts  for  stock  subscrip- 
tions and  to  transact  such  other  business  as 
the  interests  of  the  company  should  require. 
Neither  Morgan  nor  those  to  whom  stock 
was  directed  to  be  Issued  at  the  time  of  the 
related  stockholders'  and  directors'  meetings 
were  actual  subscribers  to  the  stock  of  the 
Lone  Star  Life  Insurance  Company.    A  few 


days  after  the  meetings  Just  mentioned,  and 
on  June  15,  1909,  the  gentlemen  who  had 
signed  the  articles  of  incorporation  and  ex- 
ecuted the  assignment  of  the  charter  to  Mor- 
gan Individually  and  collectively  signed  let- 
ters addressed  to  Xi.  H.  Morgan  &  Co.,  indors- 
ing the  proposed  company,  referring  to  them- 
selves as  charter  members,  and  in  some  In- 
stances as  subscribers  to  the  stock  or  as  In- 
tending to  subscribe  thereto.  Subsequent  to 
all  the  transactions  detailed,  and  in  Decem- 
ber, 1909,  or  January,  1910,  the  incorpora- 
tors, due  to  complaints  of  those  who  had  sub- 
scribed to  stock  at  the  solicitation  of  Mor- 
gan, concluded  that  liability  attached  to 
them  as  incorporators,  notwithstanding  the 
assignment  of  the  charter  and  the  attempted 
cancellation  of  any  liability  on  their  part  by 
those  nominated  by  Morgan  at  the  claimed 
stockholders'  meeting  of  June  11, 1909,  where- 
upon they  assumed  control  of  the  corporation 
without  objection,  so  far  as  the  testimony 
discloses,  on  the  part  of  Morgan  and  the  of- 
ficers selected  by  him,  subscribed  enough 
stock  or  secured  subscriptions  for  enough 
stock  to  comply  with  the  laws  in  that  re- 
spect, as  well  as  other  things  necessary  to 
place  the  company  in  a  position  to  commence 
operations,  which  was  accomplished  about 
March,  1910,  at  which  time  all  connection  of 
the  directors  and  o£Bcers  selected  by  Morgan 
with  the  company  ceased.  The  directors  and 
ofilcers  selected  as  last  detailed  promptly  de- 
nied all  liability  for  appellant's  debt  when 
presented  for  payment,  and  repudiated  the 
acts  of  Dawson  in  accepting  tbe  articles  and 
promising  payment. 

At  the  conclusion  of  the  trial  and  upon  tbe 
evidence  as  adduced,  the  substance  of  tbe  e.«- 
sential  features  of  which  we  have  related, 
the  trial  Judge  instructed  verdict  for  the  de- 
fendant, and  in  accordance  with  which  Judg- 
ment was  entered- 

[1]  The  controlling  question  in  the  case, 
and  the  one  upon  which  the  final  disposition 
of  the  case  depends,  is  whether  appellee  is 
liable  for  the  debt  sued  on  by  reason  of  the 
related  acts  of  the  corporators  and  the  sub- 
sequent acts  of  the  ofilcers  of  the  corporation 
claimed  to  have  been  elected  by  the  directors 
of  the  corporation  at  the  meeting  of  June  11, 
1909,  and  for  that  reason  we  shall  not  dis- 
cuss the  assignments  seriatim.  We  think  it 
can  be  safely  said,  based  upon  the  evidence 
in  the  record,  that  liability  in  no  respect 
can  be  urged  against  the  corporation  as  such 
for  the  acts  either  of  Morgan,  who  was  pro- 
moting the  company  at  the  time  the  debt 
was  incurred,  or  those  who  Intended  to  be- 
come corporators,  had  prior  to  the  act  of 
legal  incorporation,  which  was  at  the  time 
when  the  articles  were  filed  in  the  office  of 
the  commissioner  of  insurance,  or  May  28, 
1909.  The  reason  is  obvious,  since  without 
legal  existence  by  the  corporation  there  can 
be  no  liability.  Railway  v.  Granger,  86  Tex. 
350,  24  S.  W.  795,  40  Am.  St  Rep.  837;  Lan- 
caster Gin  &  Compress  Co  v.  Murray,  etc,  18 
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Tex.  ClT.  Ai)p.  110,  47  S.  W.  387.  As  sbown 
by  bur  statement  of  the  facts,  the  debt  sued 
on,  except  certain  Items  to  be  hereafter  re- 
ferred to,  was  Incurred  by  Morgan,  the  pro- 
moter, on  behalf  of  the  corporation  prior  to 
the  filing  of  the  charter,  and  hence  there  was 
no  original  liability  on  the  part  of  appellee, 
nor  could  any  be  created  by  any  promise  or 
representations  of  Morgan,  who  was  promot- 
ing the  company. 

[2]  It  is  said  in  effect  In  Railway  Co.  t. 
Granger,  supra,  tliat  contracts  made  by  a 
promoter  on  behaU  of  a  proposed  corpora- 
tion, even  though  within  the  scope  of  its  gen- 
eral anthority,  cannot  in  a  technical  sense 
be  ratified  after  legal  existence,  since  ratifica- 
tion presupposes  a  principal  existing  at  the 
time  of  making  the  unauthorized  contract. 
Liability  In  snch  cases,  it  is  further  said, 
arises  rather  by  adoption  of  the  contract  by 
acceptance  of  Its  benefits  than  by  a  recog- 
nized technical  ratification  by  the  corporation 
after  its  legal  organization.  The  rule  is  said 
in  other  language  to  be  that: 

"Those  who  undertake  to  organize  a  corpora- 
tion are  not  in  any  sense  its  agents  before  it 
comes  into  existence.  They  cannot  affect  it 
b^  their  declarations  or  representations,  or 
bind  it  by  their  engagements  made  In  its  be- 
half; but,  after  coming  into  existence,  the  cor- 
poration may  make  their  engagements  its  own 
by  express  agreement  or  by  ratification ;  and  this 
ratification  or  adoption  may  be  by  vipteaa  cor- 
porate action  or  by  any  of  the  other  modes  by 
which  coniorations  may  ratify  or  adopt  the  un- 
authorized or  officious  acts  of  others  made  in 
their  behalf,  as  where  the  corporation  voluntari- 
ly accepts  the  benefits  accruing  to  it  from  the 
engagement  of  its  promoters,  after  full  knowl- 
edge, and  having  full  liberty  to  decline  the 
same."    10  Cyc.  262. 

[3]  Snch,  then,  being  the  rule,  we  find,  on 
the  issue  of  adoption  after  incorporation, 
that  the  facts  in  the  Instant  case  show  no 
more  nor  leas  than  that,  after  the  charter 
was  filed  and  approved,  the  corporators 
attempted  to  assign  it  to  Morgan  with  the 
concurrent  right  to  constitute  thereunder  a 
board  of  directors,  and  that  thereafter'  Mor- 
gan did  select  and  constitute  a  board  of  di- 
rectors, who  In  turn  selected  ofiScers,  one  of 
whom  accepted  the  material,  etc.,  and  prom- 
ised appellant  that  the  appellee  would  pay  it. 
Upon  such  facts,  counsel  for  appellant  ably 
and  earnestly  urges  appellee  is  bound  for 
the  debt,  and  bases  such-  contention  largely 
nj>on  the  provision  of  the  act  under  wliich 
the  appellee  was  Incorporated.  This  act 
is  chapter  4,  tit  18,  Revised  Statutes  1895, 
authorizing  the  Incorporation  of  home  life 
and  accident  Insurance  companies,  and  since 
repealed  and  substituted.  Aside  from  those 
provisions  having  reference  to  the  manner, 
method,  and  other  details  of  IncoriMration 
in  reference  to  capital  stock,  etc.,  the  act  di- 
rects, in  effect,  that,  before  companies  or- 
ganized thereunder  may  sell  stock  or  do  the 
other  things  contemplated  thereby,  it  shall 
present  to  the  commissioner  of  insarance  its 
articles  of  incorporation  for  approval  and 
filing.    After  such  approval  and  filing,  the 


required  capital  stock  subscriptions  must  be 
secured,  and  the  securities  in  which  such 
subscriptions  have  been  invested  submitted  to 
and  approved  by  the  commissioner.  When 
such  provisions  of  the  law  have  been  com- 
plied with,  the  commissioner  of  insurance  is 
required  to  furnish  the  corporation  a  certifi- 
cate reciting  such  compliance,  whereupon  the 
corporation  is  permitted  to  transact  the 
business  contemplated  by  the  act.  The  act 
also  provides  that  the  corporators  named  in 
the  charter  shall  have  the  direction  of  its 
affairs  and  the  perfection  of  its  organization 
from  the  Issuance  of  the  permit  until  such 
corporators  shall  call  a  meeting  of  the  stock- 
holders, and  who  in  turn  shall  have  elected 
directors  and  officers  for  the  purpose  of 
transacting  a  general  business.  Articles 
3096h,  3096J,  3096n,  R.  S.  1805. 

Keeping  in  mind  the  fact  that  no  one 
claiming  to  represent  the  corporation  after 
incorporation  had  promised  to  pay  the  debt 
sued  for,  and  that  it  was  at  no  time  original- 
ly liable  therefor,  did  the  assignment  to  Mor- 
gan and  the  election  of  stockholders,  direc- 
tors, and  ofllcers  thereunder,  and  their  ac- 
ceptance of  the  articles  sued  for,  create  any 
UablUty  against  appellee  by  virtue  of  the 
authority  conferred  upon  the  corporators  by 
article  3096h?  We  conclude  not,  since  in  our 
opinion  the  acts  of  the  corporators,  as  well 
as  those  of  the  stockholders,  directors,  and 
ofilcers  elected  as  stated,  were  void.  That 
portion  of  the  act  that  confers  upon  the  cor- 
porators anthority  to  perfect  the  organiza- 
tion of  the  company  and  direct  its  affairs 
pending  final  authority  from  the  state  to 
transact  a  general  business  was  not  intended 
to  be  used  as  a  means  of  conferring  upon 
the  corporators  greater  authority  than  may 
be  found  in  the  act  itself.  There  Is  nothing 
in  the  act  which  would  by  reasonable  deduc- 
tion or  inference  authorize  the  corporators 
by  simple  assignment  of  the  charter  to  con- 
fer upon  others  even  the  authority  confer- 
red upon  them,  much  less  authorize  their  as- 
signee to  do  that  which  the  state  denied  the 
original  corporators  the  right  to  do.  With- 
out in  the  least  restricting  the  anthority  con- 
ferred upon  the  corporators,  it  is  clear  that 
their  authority,  after  the  charter  was  ap- 
proved, was  to  do  the  things  specified  by  the 
act;  1.  e.,  sell  stock,  invest  same,  call  a  meet- 
ing of  the  stockholders,  and  to  do  any  and 
all  other  incidental  or  necessary  things  there- 
to or  reasonably  to  be  Inferred.  The  reason 
why  such  authority  was  not  intended  to  be 
conferred  are  not  far  to  find. 

[4]  Those  who  are  to  become  stockholders, 
and  upon  whom  the  right  and  duty  of  se- 
lecting directors  and  officers  for  the  trans- 
action of  the  general  business  of  the  corpora- 
tion is  conferred,  after  sufficient  stock  is 
subscribed,  may  not  be  made  responsible  in 
such  manner.  They  *have  the  right  to  as- 
sume and  demand,  before  the  funds  they 
have  contributed  to  the  company  are  exi)end- 
ed,  that  directors  and  officers  will  be  selected 
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.01  the  manner  pointed  out  by  the  act  au- 
thorizing the  Incorporation,  and  not  other- 
wise. Officers  selected  in  any  other  manner 
are  not  officers,  certainly  not  de  jure  officers, 
and  In  our  opinion  not  even  de  facto  officers. 
It  is  said: 

"A  defacto  authority  cannot  arise  when  there 
has  been  absolutely  no  election  or  appointment, 
or,  what  is  equivalent,  one  that  is  absolutely 
null  and  void,  and  not  merely  irregular  or  in- 
formal ;"  or  ''where  there  has  been  no  assertion 
of  the  right  to  exercise  the  office,  except  in  the 
very  instance  where  if  is  questioned;"  or 
"wliere  there  has  been  no  acquiescence  in  the 
official  acts  of  the  person  claiming  such  author- 
ity, either  on  the  part  of  the  body  for  whom 
be  professes  to  act  or  of  any  one  else.  Other- 
wise the  simple  bold  assertion  of  a  right  to 
an  office  would  bind  such  corporation  or  body 
by  the  acts  of  the  usurper,  and  parties  suffering 
from  his  unlawful  acts  could  never  question 
them."  Franco-Texan  Land  Co.  v.  Laigle,  59 
Tex.  339. 

[S]  The  testimony  In  the  Instant  case 
brings  the  acts  of  the  pretended  officers  of 
appellee  well  within  the  rule,  since  the  elec- 
tion of  Dawson,  who  agreed  on  the  part  of 
the  corporation  to  pay  the  debt,  as  well  as 
the  other  officers,  was  void  In  that  It  was 
the  right  of  the  subscribers  to  the  stock,  not 
the  corporators,  to  elect  their  directors  and 
officers,  and  the  corporators,  as  a  conse- 
quence, were  without  authority  to  confer  that 
right  upon  Morgan.  Nor  was  there  any  ac- 
quiescence In  the  acts  of  such  officers,  since 
the  officers  of  the  company  legally  constitut- 
ed repudiated  the  promise  to  pay  the  debt 
when  they  first  learned  It  was  being  asserted 
again.st  them. 

[8]  It  Is  further  said  In  the  case  cited: 

"It  is  only  where  the  act  of  the  corporation 
sought  to  be  denied  is  merely  irregular  or  in- 
formal or  defective  in  no  vital  respect  that  any 
one  participating  in  it  is  estopped  to  deny  its 
validity.  It  if  be  absolutely  void,  and  liable 
to  be  treated  as  a  nullity  in  any  proceeding 
where  called  in  question,  no  participation  in 
such  act  could  give  it  vitality,  even  as  to  one 
who  took  part  in  it." 

Thus  it  further  appears  that  not  only  the 
officers  legally  constituted  are  not  estopped 
to  deny  the  unlawful  acts,  but  even  those 
who  attempted  to  confer  that  right  are  not, 
so  far  as  relates  to  the  corporation  as  such. 
Nor  do  the  facts  proven  on  trial  bring  this 
suit  within  the  modification  of  the  general 
rule  stated  in  the  case  last  cited,  being  in- 
stances where  those  entitled  to  complete  the 
organization,  while  having  the  right  of  or- 
ganization, have  neglected  in  the  organiza- 
tion to  observe  some  of  the  details  pro- 
vided by  the  act  authorizing  Incorporation, 
such  as  a  failure  to  secure  subscriptions  for 
the  full  amount  of  the  capital  stock.  Such 
a  case  is  not  presented  by  the  record  before 
us.  Gentlemen,  neither  corporators  nor  stock- 
holders, acting  upon  authority  not  conferred 
by  law,  and  whldi,  as  a  consequence,  could 
not  be  conferred  by  tlfe  corporators  pretend- 
ing to  be  stockholders,  met  and  agreed  to  re- 
imburse Morgan  for  certain  money  expended 


In  promoting  the  corporation  by  Issuing  him 
stock  In  the  corporation,  a  portion  of  which 
he  in  turn  Issued  to  them,  and  whereupon, 
based  upon  the  stock  so  acquired,  they  heltl 
a  stockholders'  meeting,  electing  directors, 
who  In  turn  elected  officers,  and  the  officers 
so  elected  In  turn  accepted  the  articles  sued 
for  and  promised  to  pay  for  same.  It  Is  not 
necessary  to  discuss  the  acts  of  the  corpora- 
tors, since  same  is  in  no  sense  an  Issue  in  the 
suit. 

[7]  A  portion  of  the  articles  specified  In 
the  account  sued  on  was  furnished  after  the 
pretended  election  of  directors  and  officers, 
but  we  think  such  officers  had  no  more  au- 
thority to  make  an  original  purchase  than 
they  had  to  bind  the  present  corporation  by 
adopting  the  unanthorized  contract  of  Mor- 
gan. 

Entertaining  the  views  expressed.  It  lie- 
comes  our  duty  to  affirm  the  Judgment  of  the 
lower  court. 

Affirmed. 


FLEMING   &   ROBERSON  r.   FRED   MIL- 
LER  BREWING  CO.     (No.  8057.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  6,  1914.) 

Landlord  Awn  Tenant  (J  84*)— LKAae— Con- 
ditions—License. 

A  lease  of  a  building  for  the  sale  of  liquor, 
stipulating  that  the  lessee  could  cancel  if  un- 
able to  procure  a  license  from  the  local  author- 
ities, does  not  require  the  lessee  to  sue  in  court 
to  enforce  his  right  to  a  license,  and  where  an 
ordinance  was  passed  putting  such  building  in 
a  prohibited  district,  and  the  lessee's  applica- 
tions for  license  were  refused,  the  lessee  prop- 
erly vacated  and  refused  to  pay  rent  for  the 
balance  of  the  term,  though  the  ordinance  was 
enjoined  before  final  publication  by  other  par- 
ties, and  the  city  finally  consented  to  abide  by 
the  injunction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  97;  Dec.  Dig.  S  34. *! 

Elrror  from  District  Court,  Tarrant  Coun- 
ty;   Marvin  I-I.  Brown,  Judge. 

Action  by  Fleming  &  Roberson  against  the 
Fred  Mller  Brewing  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

Mike  E.  Smith  and  G.  W.  Dunaway,  both 
of  Ft.  Worth,  for  plaintiff  in  error.  Roy, 
Rowland  &  Young,  for  defendant  in  error. 

DUNKLIN,  J..  James  F.  Moore  leased  a 
business  house  situated  in  the  city  of  Ft. 
Worth  to  the  Fred  Miller  Brewing  Company 
for  a  period  of  one  year.  Before  the  expira- 
tion of  that  period,  the  lessee  vacated  the 
premises,  and,  having  refused  to  pay  the  rent 
stipulated  In  the  lease  contract  for  the  unex- 
pired period,  Fleming  &  Roberson,  who  pur- 
chased the  property  from  the  lessor,  Moore, 
instituted  this  suit  to  recover  rents  for  the 
period  that  was  unexpired  at  the  time  the 
lessee  vacated  the  building.    From  a  Jadg- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  £  Rep'r  Indexes 
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ment  In  favor  of  the  defendant,  i>lainti;?C 
prosecutes  this  writ  of  error. 

The  lease  contract  contained  this  stipula- 
tion': 

"It  Is  hereby  agreed  that  the  lessee  .shall  have 
the  privilege  and  right  to  cancel  this  lease 
should  it  be  unable  to  procure  a  license  from 
the  local  authorities  to  sell  beer  and  liquors  in 
Xarrant  county,  or  in  the  demised  premises." 

The  building  was  leased  and  nsed  for  the 
sale  of  beer  and  liquors. 

Under  the  proTlsions  of  a  special  charter 
of  the  city,  its  board  of  commissioners  had 
authority  to  confine  the  sale  of  intoxicating 
liquors  within  such  district  as  might  seem 
advisable,  and,  acting  under  that  charter  au- 
thority, the  commissioners  passed  an  ordi- 
nance fixing  the  territorial  limits  within 
which  such  traffic  would  be  confined  and  pro- 
hibiting the  same  in  aU  other  parts  of  the 
city.  The  leased  premises  fell  within  the 
prohibited  limits  so  fixed.  Before  vacating 
the  building,  the  lessee  made  three  applica- 
tions for  license  to  continue  its  business  in 
the  leased  premises;  the  applications  being 
made  to  the  depnty  tax  collectors  who  were 
In  charge  of  the  basiness  of  issuing  liquor 
licenses,  and  all  of  said  applications  were 
refused.  Thereupon  the  lessee,  acting  under 
the  stipulation  contained  in  the  lease  quoted 
above,  canceled  the  lease  contract  and  vacated 
the  premises.  All  rents  were  paid  up  to  that 
date,  and  the  only  claim  presented  by  the 
plalntUTs  in  this  suit  was  for  the  sums  that 
would  have  been  due  under  the  lease  for  the 
remainder  of  the  year  if  the  lease  had  con- 
tinued in  fuU  force. 

The  ordinance  was  passed  September  15, 

1908.  On  September  21,  1909,  suit  was  insti- 
tuted In  the  district  court  by  other  persons 
attacking  the  validity  of  the  ordinance  and 
seeking  to  enjoin  the  mayor  and  board  of  city 
commissioners  from  publishing  the  ordinance 
for  the  iwrlod  of  time  required  by  the  char- 
ter to  put  it  in  force,  and  prohibiting  them 
from  attempting  to  enforce  the  ordinance  in 
the  prohibited  territory.  A  temporary  writ 
of  injunction  was  issued  as  prayed  for.  On 
November  3,  1909,  upon  trial  of  the  case  be- 
fore a  Jury,  a  Judgment  was  rendered  in 
favor  of  the  plaintiff;  the  Judgment  being 
based  upon  a  finding  by  the  Jury  that  the  or- 
dinance was  unreasonable.    On  December  4, 

1909,  a  new  trial  was  granted  on  the  motion 
of  the  city;  but  nothing  further  was  ever 
done  with  the  case,  the  city  withdrawing  any 
further  opposition  to  the  injunction  and  tak- 
ing no  further  action  to  avoid  it  Prior  to 
the  issuance  of  the  injunction,  the  ordinance 
vras  published  once;  but  by  reason  of  the  in- 
junction further  publication  of  the  same  for 
the  period  of  time  required  by  the  city  char- 
ter was  prevented.  It  seems  that,  notwith- 
standing the  ordinance,  licenses  were  issued 
to  other  parties  to  sell  beer  and  intoxicating 
liquors  within  the  prohibited  district,  but. 


according  to  the  agreement  of  the  parties  ap- 
pearing in  the  statement  of  facts  in  this  case, 
the  lioenees  so  Issued  were  issued  by  mistake 
on  the  part  of  the  officials  and  would  have 
been  refused  had  such  officials  Icnown  that 
the  premises  so  licensed  were  within  the  dis- 
trict prohibited  by  the  ordinance. 

Fleming  &  Boberson  insist  that  as  an  in- 
junction against  the  enforcement  of  the  ordi- 
nance was  granted  by  the  district  Judge,  who 
had  Jurisdiction  to  do  so,  it  is  apparent  that 
the  defendant  by  resort  to  Judicial  process 
could  have  forced  the  proper  authorities  of 
the  city  to  grant  a  license  for  the  pursuit  of 
defendant's  business  in  the  leased  premises; 
that  it  was  thus  shown  that  defendant  was 
able  to  procure  such  license,  and  therefore 
was  not  entitled  to  cancel  the  lease  under 
the  stipulation  quoted  above  authorizing  a 
cancellation  of  the  same  if  the  lessee  should 
be  "unable  to  procure  license."  Hence  the 
question  to  be  decided  is  whether  the  strict 
construction  of  the  contract  invoked  by  Flem- 
ing &  Roberson  should  obtain.  Evidently,  the 
trial  Judge  construed  the  contract  in  the  light 
of  the  surrounding  circumstances  and  reach- 
ed the  conclusion  that  the  parties  thereto 
never  contemplated  tltat  tlie  lessee  should  be 
required  to  resort  to  the  extreme  measure  of 
a  suit  for  mandamus  to  compel  the  Issuance 
of  a  license  with  the  necessary  expense  and 
uncertainty  incident  to  such  suit,  but  that 
application  for  license  made  to  the  duly  con- 
stituted authorities  of  the  city  would  be  the 
extent  of  the  efforts  that  the  lessee  should 
make  to  procure  such  license.  We  are  of  the 
opinion  that  there  was  no  error  in  that  inter- 
pretation of  the  contract,  and,  as  that  ruling 
is  the  only  specification  of  error  presented 
here,  the  Judgment  is  affirmed. 

Affirmed. 


KILLMAN  V,  YOUNG.    (No.  803a) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Wortili. 

Nov.  21,  1914.    Rehearing  Denied 

Dec.  19,  1914.) 

1.  Appeal  and  Ebbob   (J  736*)— Questions 
Reviewable— AssiQNMKNTB  —  Multifabi- 

OUSNESS. 

An  assignment  of  error,  which  states  that 
the  court  erred  in  .overruling  and  in  sustaining 
plaintiff's  objections  and  exceptions  to  the  gen- 
eral charge  and  in  not  chargins  as  pointed  out 
in  the  exceptions  and  objections,  which,  as  set 
forth,  consist  of  several  paragraphs,  one  of 
which  is  divided  into  subdivisions,  is  objection- 
able as  multifarious,  where  the  paragraphs  as  a 
whole  refer  to  different  clauses  of  the  court's 
charge  and  embody  several  separate  and  distinct 
questions  of  law  and  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3028,  3029;  Dec.  Dig.  { 
736.*] 

2.  Appeal  and  Ebbob  (8  722»)— Assignments 
OF  Ebbob- SPEcmcATiONs. 

Though,  under  the  law,  a  motion  for 
new  trial  may  constitute  assignments  of  er- 
ror, the  statutes  and  rules  governing  the  requi- 
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sites  of  assignments  of  error  prevail,  and  they 
must  specify  the  errors  complained  of. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2990-2996;  Dec.  Dig.  t 
722.*] 

3.  PI.SDOES   ((  63*)— Enfobokmbnt  — •  LlABU.- 
m  OF  P1.ED00B. 

One  delivering  his  chattels  to  a  third  per- 
son consenting  to  a  pledge  thereof  by  him  to 
secure  a  loan  for  his  own  benefit  is  not  liable 
for  a  personal  judgment  in  favor  of  the  pledgee, 
who  can  only  foreclose  the  pledge  in  satisfaction 
of  the  debt 

[Ed.  Note. — For  other  cases,  see  Pledges, 
Cent  Dig.  »  129-132;   Dec.  Dig.  f  53.*] 

4.  Appeal  AMD  Ebbob  ({  1169*)— Reversal— 
Ebroneotts  Submission  of  Issue. 

Where  the  court  on  appeal  cannot  deter- 
mine on  which  of  two  issues  the  verdict  was 
rendered,  the  error  in  instructions  submitting 
one  of  the  issues  necessitates  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4531-4S539;  Dec.  Dig.  { 
1169.*] 

6.  Pledges    (J  57*)—Enfobcemekt  — Rights 

AND  Liabilities  of  Parties. 

Where  one  pledged  his  chattels  to  secare  a 
debt  due  from  a  third  person  to  the  pledgee, 
the  pledgee,  to  foreclose  the  pledge,  must  first 
obtain  a  judgment  establishing  the  debt 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  a  184,  I80;  Dec.  Dig.  {  57.*] 

6.  Beplktin  ({  63*)— Becovbbt— Burden  of 
Proof. 

An  owner  of  chattels  in  the  possession  of 
another  is  entitled  to  recover  the  same,  unless 
the  latter  shows  his  right  to  possession  on 
grounds  alleged  in  his  spedal  defenses,  the  bur^ 
den  of  proving  which  is  on  him. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  iS  225-238;   Dec  Dig.  {  63.*1 

7.  Replevin   ({  70*)— Recovebt— Bubdbn  ow 
Proof. 

The  fact  that  plaintiff,  suing  for  chattels  in 
possession  of  defendant,  alleged  in  her  amended 
petition  that  she  had  not  consented  to  a  third 
person  pledging  the  chattels  with  defendant  and 
denying  the  effect  of  a  bill  of  sale  relied  on  by 
defendant  presented  in  the  nature  of  defenses 
to  special  issues  raised  by  defendant,  did  not 
constitute  an  assumption  of  the  burden  of  proof, 
though  proof  of  the  facta  alleged  may  be  requir- 
ed to  defeat  defendant's  defenses. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S|  280-284;   Dec.  Dig.  |  70.*) 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynes,  Judge. 

Action  by  Mrs.  Nora  KlUman  against  L.  B. 
Young.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  triaL 

Phillips  &  Rice,  of  Clebame,  for  appellant 
F.  E.  Johnson  and  Ramsey  &  Odell,  all  of 
Cleburne,  for  appellee. 

CONNER,  O.  J.  Mrs.  Nora  KiUman  in- 
stituted this  suit  for  the  recovery  of  three 
diamond  rings  alleged  to  be  her  property  and 
to  be  in  the  defendant  Young's  possession. 
Appellee,  Young,  answered  to  the  effect  that 
the  rings  had  been  deposited  with  him  with 
the  knowledge  and  consent  of  the  plaintiff 
by  one  Creale  to  secure  a  promissory  note 
of  the  said  Oreale's  for  $110,  which  had  been 


given  for  a  loan  of  mcmey  to  him,  and  whidi 
was  unpaid.  He  further  answered  that,  after 
the  pledge  stated,  the  plaintiff  had  been  fully 
advised  of  the  circumstances  under  which 
the  defendant  obtained  possession  of  the 
rings,  and  that  she  ratified  and  confirmed 
the  delivery  of  the  same  to  him  as  security 
for  the  loan  mentioned,  and  alleged  that,  in 
consideration  of  the  surrender  to  her  of  the 
note  executed  by  Creale,  she  had  assumed  the 
Creale  debt  and  executed  a  bill  of  sale  to  the 
lings  to  secure  the  debt  so  assumed  by  ber. 
A  trial  before  a  jury  resulted  In  a  verdict 
and  judgment  in  favor  of  the  defendant,  and 
the  plaintiff  has  appealed. 

[1,2]  Appellant's  first  assignment  must  be 
disregarded  as  multifarious.    It  is  that: 

"The  court  erred  in  overruling  and  not  sus- 
taining plaintiff's  objections  and  exceptions  to 
his  general  charge  and  in  not  charging  the. jury 
the  law  of  the  case  as  pointed  out  in  said  ex- 
ceptions and  objections,  which  are  as  follows, 
to  wit :" 

Then  foUow  the  objections  made  consisting 
of  the  first,  second,  third,  fourth,  and  fifth 
paragraphs,  the  fifth  paragraph  being  further 
divided  into  the  first  second,  third,  fourth, 
fifth,  and  sixth  subdivisions;  the  paragraphs 
as  a  whole  referring  to  different  clauses  of 
the  court's  charge  and  embodying  several 
separate  and  distinct  questions  of  law  and  of 
fact  The  only  proposition  submitted  under 
the  assignment  is  that: 

"The  foregoing  assignment  of  error  suflSciently 
disclosing  appellant's  objections,  it  is  here 
adopted  and  submitted  as  a  proposition  under 
the  first  assignment  of  error." 

Such  an  assignment  and  proposition  cannot 
be  said  to  be  of  that  specific  character  en- 
titling them  to  consideration.  The  assign- 
ment is  a  copy  of  the  first  paragraph  of 
appellant's  motion  for  new  trial,  but  the 
fact  that  the  motion  for  new  trial  by  our 
amended  law  now  constitutes  the  assign- 
ments of  error  does  not  render  less  necessary 
an  observance  of  the  statutes  and  rules 
which  give  the  requisites  of  assignments  of 
error.  Appellant's  first  assignment  Is  accord- 
ingly overruled. 

Appellant's  second  assignment  relates  to  a 
charge  which  authorized  a  verdict  for  the 
plaintiff  and  need  not  be  considered. 

[3]  The  third  assignment,  however,  we 
think  well  taken.  It  is  that  the  court  erred 
in  the  second  paragraph  of  Iiis  charge,  which 
is  as  follows: 

"If  you  should  believe,  however,  that  said 
F.  E.  Creale  for  the  purpose  of  obtaining  a 
loan  upon  the  same,  or  that  the  nlaintiff  con- 
sented that  the  said  F.  E.  Creale  might  ase 
said  rings  for  the  purpose  of  obtaining  a  loan, 
then  you  will  find  for  the  defendant." 

The  error  of  this  paragraph  of  the  court's 
charge  is  made  manifest  by  the  sixth  para- 
graph, which  reads  as  follows: 

"If  you  find  for  the  defendant,  the  form  of 
your  verdict  will  be  as  follows;  'We,  the  jury, 
find  in  favor  of  the  defendant  against  the  plain- 
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tiff  th«  sum  of  $110,  with  a  foreclosure  of  his 
lien  upon  the  diamonds  in  question.' " 

The  verdict  rendered  was  in  the  form  thus 
given  and  the  judgment  follows  the  verdict 
It  will  be  thus  seen  that  the  second  para- 
graph of  the  court's  charge,  when  considered 
In  connection  with  the  sixth  paragraph,  re- 
quired a  finding  of  the  jury  against  the  ap- 
pellant personally  for  the  $110'  indebtedness 
of  Creale's  on  the  theory  of  the  siiecial  de- 
fense that  the  plaintiff  had  merely  delivered 
the  rings  to  Creale  and  consented  that  be 
might  pledge  the  same.  There  is  nothing  In 
the  evidence  that  suggests  that  Oreale  bor- 
rowed the  money  in  question  for  appellant, 
but,  on  the  contrary,  it  seems  undisputed 
tliat  the  money  was  secured  for  his  own  bene- 
fit; and,  while  the  defendant  might  be  enti- 
tled to  a  foreclosure  of  a  lien  upon  the  rings 
In  the  event  the  jury  found  that  the  plaintiff 
bad  delivered  the  rings  to  Creale  and  con- 
sented that  he  might  pledge  them,  such  facts 
would  not  authorize  a  personal  judgment 
against  her  In  defendant's  favor. 

[4]  Such  a  verdict  and  judgment  was  au- 
thorized only  upon  the  theory  of  appellant's 
second  special  defense,  which  was  that  plain- 
tiff, for  a  suflicient  consideration,  later  as- 
sumed the  Creale  debt,  and  which  issue  was 
likewise  submitted  to  the  jury.  We  have  no 
means  from  the  record  before  us  of  determin- 
ing upon  which  Issue  the  jury  found  in  ap- 
pellee's favor,  and  we  conclude,  therefore, 
that  the  error  is  one  for  which  the  judgment 
must  be  reversed. 

[5]  In  this  connection,  and  in  view  of  an- 
other trial,  we  should  perhaps  also  call  at- 
tention to  the  fact  that  the  record  fails  to 
disclose  that  Creale  has  been  made  a  party 
to  the  suit,  nor  is  any  reason  alleged  for  the 
failure.  On  the  theory  of  the  case  that  ap- 
pellee merely  consented  to  the  pledge  of  her 
rings,  the  rings  occupy  the  attitude  of  a  sure- 
ty, and  a  valid  judgment  establishing  the 
debt  to  secure  which  the  property  had  been 
pledged  would  be  a  condition  precedent  to  a 
decree  of  foreclosure,  and  we  fall  to  see 
Just  how  such  a  judgment  is  to  be  secured 
under  the  circumstances  stated. 

[I]  It  is  further  Insisted  In  behalf  of  appel- 
lant that  the  court  improperly  put  the  burden 
of  proof  upon  her,  and  we  think,  in  view  of 
0ie  record,  that  this  objection  is  well  taken. 
It  was  undisputed  that  the  rings  in  question 
were  the  property  of  appellant,  and  the  court 
so  instructed  the  jury.  She  therefore  was  en- 
titled to  recover  their  possession,  unless  ap- 
pellee was  able  to  support  one  or  the  other 
of  ^he  special  defenses  pleaded  by  biin,  the 
hurden  of  establishing  which  It  is  very  evi- 
dent was  upon  him. 

[7]  It  is  true  that  the  plaintiff  In  her  amend- 
ed petition  alleged  that  she  had  not  consented 
to  Creale's  pledge  of  the  rings,  and  denied 
the  legal  effect  of  the  bill  of  sale  relied  upon 
by  appellee  as  her  own  obligation ;  but  these 
allegations  were  merely  in  the  nature  of  de- 


fenses to  the  special  issues  presented  by  ap- 
pellee, which  the  plaintiff  anticipated.  Proof 
of  these  facts  may  have  been  required  to  de- 
feat appellee's  defenses,  but,  In  the  absence 
of  such  defenses,  they  certainly  were  not 
necessary  to  the  plaintiff's  recovery ;  it  being 
undisputed,  as  stated,  that  the  rings  belong- 
ed to  her. 

We  conclude  that  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


WATSON  et  al.  v.  COCHRAN.  County  Judge. 
(No.  8150.) 

(Court  of  CivU  Appeals  of  Texas.    Ft  Worth. 
Nov.  28,  1914.) 

1.  CONSTITUTIONAI,  LaW   (§.68*)— IKJUNOTION 

(S  85*)— Elections— Deci-abatiow  or  Rit- 

SULT. 

The  courts  have  no  power  to  enjoin  the 
county  court  or  judge  from  publishing  election 
returns  and  declaring  tiie  result  thereof  pur- 
suant to  statute,  irrespective  of  the  validity  of 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  U  125-127;  Dec.  Dig.  »  68;* 
Injunction,  Cent  Dig.  i!  165,  156 ;  Dec.  Dig.  i 
85.*] 

2.  Cotmrs  (  90*)— 43oHTBOixiNa  Decisions. 

A  decision  of  the  court  of  criminal  appeals 
adjudging  constitutional  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  6319a-6319n,  providing  for 
local  option  elections  to  determine  whether  pool 
halls  shall  be  prohibited  in  a  county  or  any  sub- 
division thereof,  will  be  followed  by  a  Court 
of  Civil  Appeals,  especially  where  another  Court 
of  Civil  Appeals  has  also  decided  that  the  stat- 
ute is  valid,  for  the  Court  of  Criminal  Appeals 
htu9  final  jurisdiction  in  the  determination  of 
criminal  prosecutions  arising  under  the  statute. 
fBd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  gS  31S-321,  351;  Dec.  Dig.  i  90.*1 

8.  Injunction  (f  80*)— Adiquaot  of  Kem- 

BDT  AT  Law. 

Irregularities  which  may  t>e  invoked  in  a 
proceeding  to  contest  a  local  option  election  to 
determine  whether  pool  halls  shall  be  prohibited 
in  a  county  as  provided  hy  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,.  art  6319k,  are  not  grounds 
for  an  injunction  to  restrain  the  county  court 
from  publishing  the  result  of  the  election  and 
entering  an  order  declaring  the  statute  effective 
in  the  county. 

[EH.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  S  161;  Dec.  Dig.  $  80.*] 

Appeal  from  District  Court  Nolan  County ; 
W.  W.  Beall,  Judge. 

Action  by  Charles  W.  Watson  and  others 
against  John  H.  Cochran,  Jr.,  County  Judge. 
From  a  judgment  denying  a  temporary  In- 
junction, plaintiffs  appeal.    Affirmed. 

W.  E.  Fonder,  of  Mt  Pleasant  and  A.  B. 
Yantis,  of  Sweetwater,  for  appellants.  Chas. 
W.  Lewis  and  Geo.  T.  Wilson,  both  of  Sweet- 
water, for  appellee. 

DUNKLIN,  J.  By  the  Acts  of  the  Legis- 
lature of  1913  (Acts  33d  Leg.  c  74)  appearing 
in  4  Vernon's  Sayles'  Tex.  Civ.  Statutes  as 
Title  107A,  it  was  provided  that  the  commis- 
sloners'  court  of  any  county  in  the  state 
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'may  when  they  deem  It  expedient,  and  shall 
when  petitioned  by  ten  per  cent  of  the  quali- 
fied voters  of  the  county  or  a  number  of  the 
qualified  voters,  equal  to  twenty  per  cent,  of 
the  qualified  voters  of  any  political  subdivi- 
sion" mentioned  in  the  act,  order  an  election 
to  be  held  to  determine  whether  or  not  pool 
halls  shall  be  prohibited  In  such  county  or 
subdivision  thereof.  The  act  then  gives  di- 
rections for  the  holding  of  such  an  election 
and  by  article  6319m,  the  same  being  section  14 
of  the  act,  it  Is  provided  that,  tt  it  be  deter> 
mined  by  a  majority  vote  at  such  election 
that  pool  halls  shall  be  prohibited,  the  dis- 
trict Judge  of  such  district  may,  upon  appli- 
cation of  the  county  attorney  or  district  at- 
torney, enjoin  the  operation  of  such  halls.  It 
is  further  provided  by  the  act  that,  when 
such  election  results  In  favor  of  the  prohibi- 
tion of  such  pool  halls,  the  operation  of  a 
pool  hall  within  the  territory  In  which  such 
prohibition  applies  shall  be  punished  by  fine 
or  imprisonment  in  the  county  Jail. 

This  suit  was  filed  by  Chas.  W.  Watson 
and  E.  Cranflll  In  the  district  court  of  Nolan 
county  against  the  county  Judge  of  said  coun- 
ty, alleging  that  under  the  statute  above 
mentioned  an  election  was  held  on  September 
12,  1914,  In  Nolan  county  to  determine 
whether  or  not  the  operation  of  pool  halls 
should  be  prohibited  in  that  county;  that 
at  such  election  394  votes  were  cast  for,  and 
280  votes  against,  prohibition  of  pool  halls. 
It  is  further  alleged  that  the  election  was 
held  In  compliance  with  the  petition  thereto- 
fore presented  to  the  commissioners'  court  of 
Nolan  county  signed  by  the  requisite  number 
of  qualified  voters  of  the  county.  Plaintiffs 
further  alleged  that  they  were  resident  citi- 
zens, qualified  voters,  property  owners,  and 
taxpayers  in  said  county;  that,  they  each 
were  owners  of  a  pool  hall  interest  In  that 
county  in  which  they  had  invested  large 
sums  of  money  prior  to  said  election;  and 
that  the  prohibition  of  their  said  business 
would  result  in  great  financial  loss  and  irrep- 
arable Injury  to  them.  They  prayed  for  a 
w.rit  of  injunction  restraining  the  defendant 
county  judge  from  publishing  the  result  of 
said  election  and  from  entering  an  order  de- 
claring the  statute  above  mentioned  effective 
in  Nolan  county,  as  required  of  him  by  ar- 
ticles e319f  and  e319g.  The  trial  judge  sus- 
tained general  and  special  demurrers  to  the 
petition  and  refused  plaintiffs'  application 
for  a  temporary  writ  of  Injunction  based 
thereon.  From  that  order  plaintlfte  have 
appealed. 

The  principal  contention  made  by  appel- 
lants' assignments  Is  that  the  pool  hall  stat- 
ute referred  to  above  is  unconstitutional  and 
void  because  it  involves  a  delegation  of  leg- 
islative authority  to  counties  and  subdivi- 
sions thereof.  In  other  words,  that  it  dele- 
gates to  counties  and  subdivisions  of  counties 
authority  to  enact  a  law  prohlbltiug  the  op- 
eration of  pool  halls  contrary  to  article  2,  {  | 


1,  and  article  8,  {  1,  of  the  Constltatlon,  lim- 
iting the  power  of  enacting  laws  exclusively 
to  the  Legislature,  and  that  It  delegates  fur- 
ther to  such  counties  and  subdivisions  there- 
of authority  to  suspend  a  law  of  the  state 
contrary  to  article  1,  f  28,  of  the  Constitution, 
prohibiting  the  suspension  of  laws  of  the 
state  by  any  authority  except  the  Legisla- 
ture, In  that  It  revokes  plaintiffs'  lawful  right 
theretofore  existing  under  the  laws  of  the 
state  of  pursuing  a  business  not  prohibited 
by  any  law  and  expressly  recognized  as  law- 
ful by  the  statutes  imposing  a  license  tax 
thereon.  The  further  contention  Is  made 
that  the  statute  is  In  conflict  with  article  1, 
§  19,  of  the  state  Constitution,  providing  that 
no  citizen  shall  be  deprived  of  his  property, 
his  privileges,  or  immunities,  except  by  due 
course  of  law,  and  is  a  violation  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  prohibiting  the  enactment  of 
any  law  by  the  state  depriving  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  or  denying  to  any  person  within  Its 
Jurisdiction  the  equal  protection  of  the  laws. 
[1,2]  In  City  of  Austin  v.  Cemetery  Ass'n, 
87  Tex.  330,  28  S.  W.  528,  47  Am.  St  Rep. 
114,  and  in  Wade  v.  Nunnelly,  19  Tex.  Civ. 
App.  256,  46  S.  W.  668,  It  was  held  that  an 
injunction  wUl  lie  to  restrain  the  enforce- 
ment of  a  void  city  ordinance  where  it  is 
shown  that  the  enforcement  of  the  ordinance 
would  result  in  irreparable  injury  to  the 
applicant  It  will  be  observed  that  in  the 
two  cases  cited  the  Injunctions  granted  were 
to  restrain  the  enforcement  of  void  ordinanc- 
es, while  in  the  present  case  plaintiffs  seek  to 
enjoin  the  county  judge  from  publishing  the 
returns  of  the  election  and  making  an  order 
declaring  the  results  thereof,  as  required  of 
him  by  articles  6319f  and  6319g,  Vernon's 
Sayles*  Tex.  Civ.  Stat  In  City  of  Dallas  v. 
DaUas  ConsoL  Elea  St  Ry.  Co.,  148  S.  W. 
292,  our  Supreme  Court  held  that  courts 
have  no  power  to  enjoin  the  performance  of 
such  statutory  duties,  even  though  the  stat- 
ute be  unconstitutional  and  void  and  even 
though  parties  complaining  thereof  may  hare 
a  proper  remedy  against  the  enforcement  of 
such  a  statute.  This  of  itself  would  seem  to 
be  a  sufficient  answer  to  the  assignments  now 
under  discussion.  The  constitutional  objec- 
tions to  the  statute  noted  already  were  dis- 
cussed and  overruled  in  the  case  of  Itoper  & 
Gilley  v.  Lumpklns,  163  S.  W.  110,  by  the 
Court  of  Civil  Appeals  for  the  Fifth  District 
and  in  Ex  parte  Francis,  by  the  Court  of 
Criminal  Appeals  reported  in  165  S.  W.  147. 
In  the  case  last  cited  Justice  Davidson  filed 
a  very  forceful  argument  against  the  consti- 
tutlonaUty  of  the  statute,  but  as  that  court 
is  a  court  of  final  Jurisdiction  for  the  de- 
termination of  criminal  prosecutions  arising 
under  the  statute,  and  as  it  is  in  the  interest 
of  public  policy  that  harmony,  and  not  con- 
flicts, should  prevail  betweoi  the  decisions 
of  that  court  and  our  Supreme  Court  and 
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Courts  of  OlTil  Appeals  upon  the  same  stat- 
utes, we  feel  that,  If  It  were  Incumbent  upon 
IIS  to  determine  the  question  of  the  constitu- 
tionality of  the  statute,  we  should  follow  the 
decisions  above  cited  without  attempting  a 
discussion  of  the  merits  of  the  arguments 
advanced  in  support  of  the  majority  and 
minority  opinions  rendered  in  Ez  parte 
B^nds. 

[3]  It  was  further  alleged  In  the  petition, 
as  a  basis  for  the  injunction  sought,  that  the 
officers  holding  the  election  gave  erroneous 
advice  to  several  voters  as  to  how  to  make 
out  their  ballots,  thus  causing  many  voters 
through  misunderstanding  to  erase  the  words 
appearing  on  the  ballots,  "Against  the  Pro- 
hibition of  Pool  Halls,"  leaving  on  such  bal- 
lots, "For  the  ProhlblOon  of  Pool  Halls," 
when  they  intended  to  vote  against  the  pio- 
blbitlon  of  such  halls,  and  would  have  done 
so,  bnt  for  sndi  erroneoas  Instructions  by 
snob  officers  of  the  election.  Plaintiffs  fur- 
ther allege  that  but  for  such  erroneous  In- 
structions a  majority  of  the  votes  polled 
would  have  been  cast  against  the  prohibition 
of  pool  halls.  They  alleged  that  they  had 
been  Informed  and  believed  such  erroneous 
ballots  had  been  cast  at  all  the  voting  boxes 
In  the  county,  tliat  they  were  not  advised  of 
the  names  of  such  voters  except  two,  but 
that  they  were  informed  that  the  officers 
holding  the  election  would  testify  that  such 
erroneous  instructions,  were  given  by  them. 

If  these  allegations  are  true,  they  consti- 
tute Irregularities  which  could  have  been  in- 
voked In  a  proceeding  to  contest  the  election 
as  provided  by  article  6319k,  Vernon's  Sayles' 
Tex.  Civ.  Stat,  and  hence  did  not  constitute 
proper  grounds  for  the  injunction  prayed  for, 
by  reason  of  that  fact,  and  for  the  further 
reason  that  the  acts  of  the  county  judge 
sought  to  be  enjoined  were  statutory  duties, 
which  under  the  rule  announced  In  City  of 
Dallas  V.  Dallas  Cousol.  Elec.  St  By.,  supra, 
-could  not  be  enjoined  even  though  it  should 
appear  that  the  election,  if  contested,  would 
be  declared  Invalid  by  reason  of  such  Ineg- 
alarlties. 

The  Judgment  Is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  MILLER  et  al. 

(No.  378.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Dec.  17,  1914.) 

1.  JmoMENT   (I  460*)— EQtnTABix  Rblmf— 

Petition— Pbayer. 

A  suit  in  which  the  petition  alleged  that  a 
Judgment  was  obtained  surreptitiously  against  a 
railway  company,  after  the  opposing  attorneys 
had  agreed  to  dismiss  the  case  and  prayed  that 
a  perpetual  injunction  be  issued  against  the  en- 
forcement of  the  judgment  and  for  other  relief 
to  which  Dlaintifif  might  be  entitled,  was  a  suit 
to  vacate  tho  judgment;  such  relief  being  in- 
cluded within  the  general  prayer. 

[Ed.   Note. — For   other  cases,  see  Judgment, 
Cent  Dig.  {i  879,  880,  882-8dl ;   Dec.  Dig.  | 


2.  JUDGVEXT  (5  456*)— Eqtjttabus  Reliet— 
Limitation. 

Rev.  St  1911,  art  4648,  limiting  to  one 
year  the  time  within  which  to  bring  suit  to  en- 
join the  enforcement  of  a  valid  judgment  does 
not  apply  to  a  direct  suit  to  vacate  the  judg- 
ment upon  equitable  grounds,  the  time  for  the 
commencement  of  which  is  limited  to  four  years 
by  article  5090,  limiting  actions  for  wiiich  no 
limitation  is  otherwise  prescribed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {§  86»-86e;  Dec.  Dig.  {  456.*] 

3.  JUDOUZNT  (§  427*)— Equitabus   Rbliei^ 
Gbotjnos— Aoreeuent  to  Disuiss. 

Where  a  case  had  been  remanded  by  the 
Court  of  Civil  Appeals  on  appeal  by  defendant, 
with  instructions  to  direct  a  verdict  for  defend- 
ant if  no  new  facts  were  established  on  the  sec- 
ond trial,  an  agreement  by  plaintiff's  attorney 
to  dismiss  the  case  was  within  the  apparent 
scope  of  his  authority,  and  a  judgment  thereafter 
taken  by  plaintiff  through  another  attorney, 
without  notice  to  defendant,  must  be  vacated. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §i  805-807;  Dec.  Dig.  |  427.*] 

Appeal  from  Ward  County  Court;  Burch 
Carson,  Judge. 

Suit  by  the  Texas  &  Pacific  Railway  Com- 
pany against  Ed  Miller  and  another,  to  re- 
strain the  enforcement  of  a  Judgment  against 
the  railway  company.  From  an  order  dis- 
solving a  preliminary  injunction,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

See,  also,  127  S.  W.  666. 

John  B.  Howard,  of  Pecos,  for  appellant 
T.  F.  Slack,  of  Barstow,  for  appellees. 

HIGOIKS,  J.  Appellant  ffled  this  suit  on 
February  18,  1914,  alleging  that  on  April  13, 
1908,  the  defendants  Ed  and  Jim  Miller,  filed 
suit  in  the  Justice  court  of  Ward  county 
against  it  to  recover  the  sum  of  $150,  alleged 
to  have  been  sustained  through  the  killing  of 
a  horse  by  a  locomotive  belonging  to  said 
railway  company;  that  said  cause  was  tried 
in  the  Justice  court  and,,  from  the  Judgment 
there  rendered,  an  appeal  taken  to  the  coun- 
ty court,  where  It  was  tried  and  Judgment 
rendered  against  the  railway  company,  from 
which  Judgment  the  company  perfected  an 
appeal  to  the  Court  of  Civil  Appeals  at  Ft. 
Worth,  by  which  latter  court  the  cause  was 
reversed  and  remanded,  with  Instructions  to 
the  lower  court,  upon  retrial,  to  Instruct  a 
verdict  In  favor  of  the  company,  unless  other 
facts  be  Introduced  tending  to  show  negli- 
gence on  the  part  of  the  company;  that  the 
mandate  of  said  Ciourt  of  C!ivll  Appeals  was 
issued  September  24,  1910;  that  during  the 
time  above  mentioned,  Hon.  J.  F.  McKenzie 
was  the  attorney  for  the  company  and  W.  A. 
Hudson  and  J.  B.  Starley  were  attorneys  for 
Ed  and  Jim  Miller;  that,  at  the  time  of  the 
return  of  said  mandate  to  the  county  court 
of  Ward  county,  Hon.  J.  E.  Starley  was  the 
county  Judge  of  the  county  and  disqualified 
from  taking  any  action  in  the  said  cause,  by 
reason  of  his  attorneyship  for  the  Millers, 
and  that  Hudson,  who  continued  to  act  for 
the   Millers,    advised   Judge   McKenzie,   the 
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company's  attorney,  tbat  said  cause  would 
not  be  further  prosecuted,  but  he  would  per- 
mit same  to  remain  upon  the  docket  until 
there  was  a  si)ecial  Judge  who  could  dismiss 
the  same,  or  until  Judge  Starley's  term  of 
oflSce  should  expire,  when  he  would  have  the 
cause  dismissed,  agreeing  that,  under  the 
opinion  of  the'  Court  of  Civil  Appeals,  the 
Millers  bad  no  cause  of  action:  that  Judge 
SicKenzie  informed  John  B.'  Howard,  of  Mid- 
land, Tex.,  who  became  the  attorney  for  the 
company,  representing  it  In  all  cases  at  Bar- 
stow  (the  county  seat  of  Ward  county) ,  that 
plaintiff's  attorney  had  agreed  to  have  said 
cause  dismissed  as  soon  as  there  was  a  Judge 
upon  the  bench  who  was  qualified  to  take  such 
action;  that  thereafter  xiudson  Informed  the 
said  Howard  tbat  he  would  make  a  motion 
to  dismiss  said  cause  and  would  have  same 
dismissed  as  soon  as  there  was  a  Judge  upon 
the  county  court  bench  who  was  qualified  to 
take  such  action,  giving  as  his  reason  that 
the  Court  of  Civil  Appeals  had  passed  upon 
the  facts  in  the  case,  and  in  effect  held  that 
plaintiff  had  no  cause  of  action;  that,  relying 
upon  said  representations  of  Millers'  attor- 
ney, he  (plaintiff's  attorney)  did  not  give  fur- 
ther attention  to  said  cause,  in  good  faith  be- 
lieving that  it  would  be  dismissed  as  soon  as 
a  Judge  came  upon  the  bench  who  was  quali- 
fied to  dismiss,  and  relying  upon  such  prom- 
ise of  the  attorney  In  the  cause;  that,  at  all 
times  since  the  return  of  the  mandate,  the 
company  has  been  ready  and  willing  to  try 
the  case  on  its  merits,  and  so  informed  the 
attorney  for  the  Millers,  but  said  attorney 
always  informed  these  plaintiffs'  attorneys 
that  the  case  would  not  be  tried,  but  would 
be  dismissed,  as  above  stated;  that,  in  the 
latter  part  of  the  year  1912,  the  Hon.  Burch 
Carson  became  Judge  of  said  county  court, 
and  the  plaintiff,  relying  upon  the  promise  to 
dismiss,  believed  t&at  the  cause  had  been 
dimlssed,  and  was  no  longer  pending;  that 
on  the  4th  day  of  February,  1913,  at  a  regu- 
lar term  of  said  county  court,  the  Millers  ap- 
peared in  court  with  an  attorney,  other  than 
the  said  Hudson,  and  without  any  notice 
whatever  to  the  company,  or  Its  attorney,  or 
any  one  connected  with  it,  took  a  default 
Judgment  against  the  company  in  the  sum  of 
$99;  that  neither  the  company,  its  attorneys 
or  agents,  had  any  notice  or  knowledge  what- 
ever of  said  proceedings  In  taking  such  Judg- 
ment, and  the  company  knew  nothing  of  the 
Judgment  until  long  after  the  adjournment 
of  the  term  at  which  it  was  rendered;  that 
the  Millers  had  procured  the  issuance  of  an 
execution  on  the  Judgment  and  placed  same 
in  the  bands  of  H.  C.  Cantrell,  sheriff  of 
Ward  county,  who  threatened  to  levy  the 
same  upon  the  company's  property  and  sell 
same  to  satisfy  said  Judgment;  that  the 
Judgment  for  $99  was  surreptitiously  obtain- 
ed by  the  Millers,  by  them  coucealing  from 
the  company  and  its  attorneys  all  knowledge 
of  the  fact  tbat  they  intended  to  proceed  In 


said  cause;  that  the  company  has  been  im- 
IMsed  upon  and  advantage  taken  of  it  by  the 
Millers.  The  petition  concluded  with  the 
prayer  that  the  Millers  be  restrained  from 
proceeding  further  in  the  matter  and  Can- 
trell enjoined  from  levying  said  execution  on 
any  of  the  company's  property,  and  that  on 
final  hearing  plaintiff  have  a  perpetual  In- 
junction forever  restraining  said  defendants, 
and  each  of  them,  from  further  prosecuting 
said  writ  of  execution,  "and  for  all  other 
relief,  legal  and  equitable,  to  which  this 
plaintiff  may  be  entitled." 

A  preliminary  Injunction  was  forthwith  is- 
sued, restraining  the  defendants  as  prayed 
for,  and  thereafter  the  defendants  answered 
in  the  cause,  pleading  the  terms  and  provi- 
sions of  article  4648  of  the  Revised  Statutes, 
and  further  that,  if  Hudson  had  agreed  with 
the  company's  attorney  to  dismiss  the  suit 
as  alleged  In  the  petition,  such  agreement 
was  made  without  authority  from  the  Millers 
and  without  their  knowledge  or  consent,  and 
that  they  at  no  time  advised  plaintiff,  or  its 
attorney,  that  they  would  have  said  suit  dis- 
missed; that  Hudson  had  voluntarily  sever- 
ed bis  connection  as  their  attorney  In  De- 
cember, 1911,  and  that  the  Judgment  had  not 
been  surreptitiously  obtained,  but  had  been 
procured  In  open  court  after  they  (the  Mil- 
lers) had  Introduced  their  evidence  and  es- 
tablished their  right  to  said  Judgment  to  the 
satisfaction  of  the  court,  and  in  securing  the 
judgment  no  undue  advantage  was  taken, 
and,  if  the  company  was  not  present  at  the 
term  of  court  at  which  the  Judgment  was 
rendered,  it  was  through  no  fault  of  theirs, 
but  through  its  own  negligence,  or  that  of  Its 
attorneys,  wherefore  they  prayed  the  injunc- 
tion be  dissolved.  Upon  this  answer,  the 
court  in  chambers  dissolved  the  preliminary 
Injunction  theretofore  issued^  and  from  this 
order  the  railway  company  prosecutes  this 
appeal. 

[1]  As  we  construe  the  petition.  It  Is  a  salt 
on  equlteble  grounds  to  vacate  the  judgment 
rendered  in  Millers'  favor,  and  to  enjoin  its 
execution.  It  Is  true  the  special  prayer  of 
the  petition  asks  only  that  a  preliminary  in- 
junction be  issued,  and  on  final  hearing  It 
be  perpetuated,  and  there  is  no  spedflc 
prayer  that  the  judgment  be  vacated  and  set 
aside.  Tliere  is  a  general  prayer,  however, 
"for  all  other  relief,  legal  and  equitable,  to 
which  the  plaintiff  may  be  entitled."  The 
facts  pleaded  in  the  petition  show  that  plain- 
tiff is  entitled  to  have  the  Judgment  vacated 
and  its  execution  enjoined,  and,  under  thU 
general  prayer  for  relief,  it  would  be  entitled 
thereto  upon  the  final  hearing  If  the  facts 
pleaded  be  substantiated  by  proof;  the  rule 
being  that,  under  a  prayer  for  general  relief, 
there  shall  be  awarded  the  appropriate  relief 
to  which,  upon  the  allegations  and  proof, 
plaintiff  may  appear  to  be  entitled.  Garvin 
V.  Hall,  83  Tex.  29.'),  18  S.  W.  731;  Kempnei 
V.  Ivory,  29  S.  W.  538;  Trammell  v.  Watson, 
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25  Tex.  Supi).  216;  Zadick  v.  Scbafer,  77 
Tex.  501,  14  S.  W.  153;  Silberberg  v.  Pear- 
son, 75  Tex.  290,  12  S.  W.  850 ;  McGullough 
y.  Backer,  53  Tex.  Civ.  App.  89,  115  S.  W. 
823;  Cravens  v.  Wilson,  48  Tex.  324. 

[2]  Since  the  petition,  upon  its  face,  shows 
that  plaintiff  is  entitled  to  have  the  Judg- 
ment complained  of  vacated  and  set  aside,  it 
necessarily  follows  that  its  execution  should 
be  restrained,  pending  the  final  determina- 
tion of  the  case  upon  its  merits.  Article 
4648  of  the  Revised  Statutes,  which  inhibits 
the  issuance  of  an  Injunction  to  stay  the 
execution  of  a  valid  Judgment  after  the  ex- 
piration of  one  year  from  its  rendition,  does 
not  apply  to  a  direct  suit  based  upon  equita- 
ble grounds  to  vacate  a  Judgment  and  enjoin 
its  execution,  and  the  period  within  which 
such  a  suit  may  be  brought  is  fixed  by  article 
6690  of  the  Revised  Statutes.  Lane  v.  Moon, 
46  Tex.  Civ.  App.  625,  103  S.  W.  211,  and 
cases  there  cited. 

[S]  With  reference  to  that  portion  of  the 
answer  and  motion  to  dissolve,  setting  up 
that,  if  Hudson  agreed  with  the  company's 
attorneys  to  dismiss  the  suit,  same  was  made 
MTlthout  authority  from  the  Millers,  and  with- 
out their  knowledge  or  consent.  It  is  suth- 
dent  to  say  that,  in  making  this  agreement, 
Hudson  was  certainly  acting  within  the  ap- 
parent scope  of  the  authority  possessed  by 
an  attorney  in  charge  of  litigation,  and  the 
company's  attorneys  could  rightfully  assume 
that  he,  in  fact,  had  the  authority  to  make 
the  agreement  In  question.  The  issue  of  ac- 
tual authority  In  such  case  is  Immaterial,  and 
the  Millers  are  precluded  from  questioning 
same,  since  Hudson  acted  within  the  appar- 
ent scope  of  his  authority,  and  It  was  relied 
upon  and  acted  upon  by  the  company's  at- 
torneys. Under  this  view  of  the  case,  the 
other  allegations  set  up  in  the  answer'  and 
noted  above  are  immaterial  and  present  no 
defense.  For  the  reasons  Indicated,  the  order 
of  the  lower  court,  dissolving  the  preliminary 
injunction,  is  reversed,  and  the  cause  re- 
manded for  trial  upon  its  merits,  and,  pend- 
ing final  trial  upon  the  merits,  the  pre- 
liminary injunction  heretofore  issued  shall 
remain  in  full  force  and  effect. 

Reversed  and  remanded. 


THOMAS  et  al.  v.  BARTHOLD  et  aL 
(No.  8014.) 

(Com^  of  Civil  Appeala  of  Texas.    Ft  Worth. 

Oct  24,  1014.    Rehearing  Denied 

Nov.  28,  1914.) 

1.  Apfkai.  and  Ebbob    (S  1003*)— Review— 
Vebdict. 

A  verdict  reasonably  supported  by  the  evi- 
dence will  not  be  overturned  because  against  the 
preponderance  thereof. 

[Bd.  Not*.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  393S-8037;    Dec.  Dig.  | 

1003.*] 


2.  COBPOBATIONB    ({    99*)— ACTIONS    AOAINST 
DiBECTOBB— IMPBOPEK  ISSUANCE  OF  STOCK. 

Directors,  who  received  stock  in  return  for 
a  franchise,  cannot  be  required  to  account  for 
the  stock  by  a  dissatisfied  stockholder,  in  the 
absence  of  a  showing  of  the  value  of  the  fran- 
chise when  acquired  by  the  corporation,  even 
though  it  appeared  that  the  directors  paid  noth- 
ing for  the  franchise. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  gf  444-446;  Dec.  Dig.  §  99.*] 

3.  Appeal  and  Ebbob   (J   1002*)— Review— 
Vebdict. 

A  verdict  on  sharply  conflicting  evidence 
will  not  be  disturbed.. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8935-3937;  Dec  Dig.  i 
1002.*] 

4.  Appbai,  and  Ebbob  (g  548*)— Bnx  OK  Ex- 
ceptions—Nxcessity. 

Assignments  complaining  of  the  admission 
of  testimony^  will  not  be  considered,  unless  pre- 
served by  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2433-2440;  Dec.  Dig.  | 
548.*] 

5.  Tbial  (S  252*)  —  iNSTBUcnoNB  —  Sxrm- 

CIENCT. 

Where  a  stockholder  asserted  he  was  dam- 
aged by  the  mismanaeement  of  the  directors,  a 
charge  on  the  duty  of  the  directors,  which  did 
not  submit  any  measure  of  damages  to  be  allow- 
ed the  stockholder,  and  did  not  confine  itself  to 
the  issues  of  negligence,  raised  by  the  petition, 
is  too  general  and  mast  be  refused. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {$  605,  596-612 ;   Dec.  Dig.  §  252.*] 

6.  CoBPOBATIONa   (J  320*)    —  MiSOONDtrOT  OF 

Officebs— Damages— Intebest. 

Where  a  stockholder  was  damaged  by  the 
negligence  of  the  directors,  he  can  only  recover 
6  per  cent,  interest  on  his  damages,  which  in- 
terest must  not  l>e  compounded. 

VM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1426-1431,  1433-1439;  Dec  Dig. 
i  320.*] 

7.  CoBPOBATioNs  (I  320*)— Action  Against— 

PABTIES-^OINnEB. 

Where  plaintiff  claimed  he  was  induced  to 
acquire  stock  in  a  corporation  by  the  misrep- 
resentations of  the  directors,  and  that  his  stock 
depreciated  because  of  their  negligent  misman- 
agement, others,  who  acquired  stock  at  different 
times,  cannot  intervene  as  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gg  1426-1431.  1433-1439 ;  Dec.  Dig. 
g  320.*] 

8.  Cobpobationb    (g    320*) —DiBECTOBs— Ac- 
tions Aqainst. 

In  an  action  by  a  dissatisfied  stockholder, 
who  asserted  that  the  defendant  directors  mis- 
managed the  corporate  affairs,  the  question 
whether  they  failed  to  account  for  certain  funds 
received  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  gg  1426-1431,  1433-1439;  Dec  Dig. 
g  820.*] 

Error  from  District  Court  Parker  County ; 
F.  O.  McKlnsey,  Judge. 

Action  by  H.  D.  Thomas  and  others  against 
C.  C.  Barthold  and  others.  There  was  a 
Judgment  awarding  plaintiffs  partial  relief, 
and  plaintiffs  bring  error.    Affirmed. 
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T.  Wesley  Hook,  of  Klngsvllle,  and  J.  M. 
Richards  and  Preston  Martin,  both  of  Weath- 
erford,  for  plaintiffs  in  error.  R.  L.  Sten- 
nis,  of  Dallas,  and  Jas.  C.  Wilson,  of  Ft 
Worth,  for  defendants  in  error. 

DUNKIilN,  J.  H.  D.  Thomas  recovered  a 
Judgment  against  C.  C.  Barthold,  G.  M. 
Bowie,  G.  S.  White,  and  John  Prince  for  $750 
expended  by  him  in  the  purchase  of  7^ 
shares  of  preferred  stock  In  the  Weather- 
ford  Gas,  light,  Heat  &  Power  Company,  a 
private  corporation,  of  whom  defendants 
were  officers  and  directors,  and  from  the  fur- 
ther Judgment  rendered  in  the  case  denying 
him  a  recovery  for  the  additional  sum  of 
$1,600,  the  amonnt  paid  by  htm  for  15  shares 
of  common  stock  in  the  same  corporation,  he 
has  prosecuted  a  writ  of  error. 

The  basis  of  the  claim  asserted  by  plaintiff 
consisted  in  allegations,  substantially,  that 
defendants  as  officers  of  the  corporation,  and 
as  constituting  a  majority  of  four  out  of  a 
total  of  five  of  its  board  of  directors  and  con- 
trolling and  managing  Its  affairs,  were  guilty 
of  negligent  mismanagement  of  the  business 
of  the  company,  thereby  causing  losses  which 
rendered  all  of  plaintiff's  stock  worthless. 
One  of  the  specifications  of  such  mismanage- 
ment alleged  to  have  of  itself  wrecked  the 
company  consisted  in  the  act  of  defendants 
In  borrowing  $25,000  upon  the  promissory 
note  of  the  company  secured  by  mortgage 
upon  all  Its  assets,  for  the  payment  of  which 
debt  It  became  necessary  thereafter  to  sell 
all  the  assets  of  the  company  and  terminate 
its  operations.  This  issue  was  presented  in 
the  court's  charge,  but  the  verdict  shows  a 
finding  for  the  defendant  thereon. 

Another  contention  presented  in  plaintiff's 
pleadings  and  submitted  in  the  court's  charge 
was  that  defendants  wrongfully  sold  all  the 
assets  of  the  company  for  an  Inadequate  con- 
sideration to  the  Crystal  Ice  Company,  anoth- 
er corporation,  which  was  likewise  controlled 
by  the  defendants,  who  were  officers  thereof, 
and  who  constituted  a  majority  of  Its  board 
of  directors;  that  such  sale  terminated  the 
business  of  the  selling  company,  leaving  it 
without  assets,  and  thus  rendering  plain- 
tiff's capital  stock  worthless.  In  the  court's 
charge  this  issue  was  presented  to  the  Jury, 
who  were  told  that  such  sale  was  unauthoriz- 
ed in  law  If  made  without  plaintiff's  con- 
sent, and  that,  if  it  should  be  found  from  the 
evidence  that  plaintiff  sustained  damage  by 
reason  of  the  sale,  a  verdict  should  be  re- 
turned in  plalntlfTs  favor  for  the  amount  of 
damages  so  sustained  by  him.  Upon  this 
issue  the  Jury  likewise  found  in  favor  of  the 
defendants. 

Another  contention  made  by  plaintiff's 
pleadings  and  submitted  in  the  court's  charge 
to  the  Jury  consisted  in  allegations  that  he 
was  induced  to  subscribe  for  the  7%  sliares 
of  preferred  stock  and  to  pay  $730  therefor 
by  reason  of  certain  misrepresentations  made 
to  him  by  defendants,  to  induce  him  to  sub- 


scribe for  same,  and  of  the  fklsity  of  which 
he  was  excusably  ignorant  at  the  time.  The 
verdict  of  the  jury  shows  a  finding  for  plain- 
tiff upon  this  issue,  and  the  Judgment  is 
plalntifiTs  favor  was  predicated  upon  that 
finding. 

In  plaintiff's  petition  other  issnes  of  neg- 
ligent mismanagement  were  tendered,  bat  the 
same  were  not  submitted  to  the  jnry  in  the 
court's  charge ;  the  issues  noted  above  being 
the  only  ones  submitted. 

Numerous  objections  have  been  made  by  de- 
fendant in  error  to  the  consideration  of  the 
assignments  presented  in  plaintiff  in  error's 
brief.  Including  objections  for  improper 
grouping,  that  propositions  submitted  under 
the  assignments  are  not  germane  thereto,  etc. 
It  will  not  be  necessary  for  us  to  consider 
snch  objections  further  than  as  hereinafter 
indicated.  In  view  of  our  conclusion  that 
plaintiff  in  error's  assignments  present  no 
reversible  error. 

[1]  In  plaintiff  In  error's  motion  for  new 
trial  filed  in  the  trial  court,  it  was  alleged 
that  the  verdict  of  the  Jury  was  contrary  to 
the  law  and  the  preponderance  of  the  evi- 
dence in  several  particulars  set  out  In  sepa- 
rate paragraphs  of  the  motion,  and  different 
assignments  of  error  have  been  presented, 
each  embodying  one  of  those  paragraphs. 
Each  of  those  assignments  reads:  "The  ver- 
dict is  contrary  -to  the  law  and  the  prepon- 
derance of  the  evidence  In  this" — following 
that  statement  with  one  of  the  paragraphs  of 
the  motion  for  new  trial  noted  above  It  la 
a  sufficient  answer  to  aU  these  assignments 
to  say  that  the  fact  that  the  verdict  was  con- 
trary to  a  mere  preponderance  of  the  evi- 
dence would  be  no  ground  for  sustaining  the 
assignment  of  error  in  this  court,  since  the 
rule  is  that.  If  there  was  any  evidence  beyond 
a  mere  sdntlUa  to  reasonably  support  the 
verdict,  the  Judgment  could  not  be  disturbed 
by  this  court  on  the  ground  of  insufficiency 
of  evidence  to  support  It  Furthermore,  as  a 
counter  proposition  to  these  assignments,  the 
evidence  shown  In  the  statement  of  facts  was 
abundantly  ample  to  sustain  the  finding  of 
the  Jury  denying  the  plaintiff  a  recovery 
upon  the  two  issues  first  noted  above. 

[2]  It  might  be  said  that  the  first  three 
as^signments  are  improperly  grouped,  since 
they  raise  different  questions  of  law.  How- 
ever, independent  of  that  objection,  the  three 
propositions  submitted  under  those  assign- 
ments cannot  be  sustained.  The  first  of  those 
propositions  presents  the  contention  that 
plaintiff  was  Induced  to  subscribe  for  his  15 
shares  of  common  stock  by  fraudulent  mis- 
representations made  by  the  defendant 
Even  the  plaintiff's  own  testimony,  inde- 
pendent of  that  of  the  defendants,  tends  very 
strongly  to  show  that  no  misrepresentations 
were  made  by  the  defendants  in  order  to  in- 
dnce  plaintiff  to  subscribe  for  the  common 
stock.  Two  other  propositions  are  submitted 
under  the  first  three  assignments,  which  are, 
in  effect,  that  defendants  were  legally  bound 
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to  account  to  the  plaintiff  for  a  part  of  the 
secret  profits  made  by  them  npon  the  fran- 
chise granted  to  the  corporation  by  the  city 
of  Weatherford  to  transact  Its  business  in 
that  town.  The  evidence  does  show  that  the 
franchise  was  obtained  without  the  expen- 
diture of  any  money  by  the  defendants,  who, 
after  first  obtaining  the  same,  transferred 
it  to  the  corporation,  taking  capital  stock  In 
the  corporation  in  payment  therefor.  The 
propositions  now  under  discussion  proceed 
upon  the  theory  that,  as  the  franchise  cost 
the  defendants  nothing,  the  stock  Issued  to 
the  defendants  therefor  was  without  any  con- 
sideration, and  that  accordingly  defendants 
shoold  be  held  to  an  accounting  therefor.  A 
sufficient  answer  to  these  propositions  is  that 
no  evidence  was  introduced  tending  to  show 
the  value  of  the  franchise  at  the  time  it  was 
acquired  by  the  company.  For  aught  that 
appears  in  the  record,  it  may  have  been 
worth  more  than  the  face  value  of  the  stock 
issued  to  the  defendants  as  a  consideration 
therefor. 

[3]  The  fifth  assignment  reads  as  follows: 
"The  court  erred  in  charging  that  but  6  per 
cent,  could  be  recovered  on  the  preferred  stock, 
or  but  $2,250  exclusive  of  cost." 

This  assignment  is  likewise  improperly 
grouped  with  the  fourth,  which  is  that  the 
verdict  is  contrary  to  the  law  and  the  pre- 
ponderance of  the  evidence,  and  the  proposi- 
tion submitted  thereunder  might  be  disre- 
garded on  that  ground.  However,  the  first 
proposition  under  that  assignment,  namely, 
that  the  sale  of  all  the  assets  by  the  gas 
company  to  the  ice  company  was  for  an  in- 
adequate consideration,  was  at  all  events  a 
disputed  Issue,  and  the  negative  of  which 
seems  to  have  been  supported  by  evidence  as 
cogent  as  tliat  introduced  to  support  the  af- 
firmative, to  say  the  least 

[4]  Another  assignment  complaining  of  the 
admission  of  certain  testimony  over  plain- 
tiff's objection  thereto  is  overruled  because 
there  is  no  bill  of  exception  to  such  ruling. 

[S]  By  the  ninth  assignment  complaint  is 
made  of  the  refusal  of  the  following  special 
requested  instruction: 

"During  its  entire  existence  the  defendants 
were  four  of  the  five  directors  of  the  corpora- 
tion, Weatherford  Gas.  Light,  Heat  &  Power 
Company.  As  such  they  were  the  managing 
agents  of  the  company.  They  were  bound  to  ex- 
ercise, in  the  handling  of  its  affairs,  such  diligence 
as  a  reasonably  prudent,  careful,  and  skillful  man 
would  exercise  in  the  conduct  of  his  own  af- 
fairs. If  you  find  that  they  remained  igrnorant 
of  what  they  might  have  discovered  by  the  ex- 
ercise of  good  business  diligence,  or  if  you  find 
tliat  they  did  not  themselves,  even  though  they 
employed  inferior  officers,  exercise  a  reasonable 
supervision  of  the  affairs  of  said  company,  or 
if  you  find  that  they  neglected  their  duties  as 
directors  in  failing  to  hold  sufficient  directors' 
meetings,  and  as  a  result  the  corporate  funds  or 
property  were  wasted  or  lost,  you  will  find  for 
the  plaintiff,  with  interest  from  date  of  such 
negligence  at  the  rate  of  6  per  cent,  per  annum." 

There '  was  no  error  in  refusing  that  in- 
struction for  the  reason  that  It  was  entirely 
too  general  in  that  it  did  not  submit  any 
171  S.W.-68 


measure  of  damages  to  be  allowed  to  l^e 
plaintiff  and  was  not  confined  and  applied 
to  the  issues  of  negligent  mismanagement, 
as  the  same  were  aUeged  in  plftintitTs  peti- 
tion, 
[t]  Another  assignment  reads  as  follows: 
"The  verdict  of  the  jury  was  insufficient  for 
the  reason  that  it  did  not  find  interest  at  10  per 
cent,  and  compound  it  annually." 

We  know  of  no  rule  which  would  allow  a 
recovery  of  more  than  6  per  cent.  Interest 
on  the  damages  alleged  in  the  plalntllTs  pe- 
tition. Neither  are  we  aware  of  any  statute 
or  decision  which  would  allow  such  interest 
to  be  compounded. 

The  foregoing  disiKises  of  all  of  the  assign- 
ments of  error  presented  by  plaintiff  in  error 
H.  D.  Thomas,  who  was  the  sole  plaintiff  in 
the  suit. 

[7]  F.  R.  Putnam,  W.  J.  Mllmo,  Alex  Raw- 
lins, and  Wm.  Hemphill,  who  also  purchas- 
ed stock  in  the  Weatherford  Gas,  Light, 
Heat  &  Power  Company,  filed  separate  pleas 
of  intervention  in  the  suit  Each  alleged  in 
bis  plea  that  he  was  induced  to  purcliase 
stock  in  the  same  corporation  by  fraudulent 
misrepresentations  of  the  defendants,  and 
further  adopted  portions  of  plalntifTs  i)eti- 
tion  alleging  negligent  mismanagement  of  the 
affairs  of  the  company  by  the  defendants. 
According  to  the  allegations  contained  iu  the 
pleas  of  Intervention,  the  purchases  of  stock 
by  interveners  were  on  dates  and  in  amounts 
different  from  each  other  and  from  the  pur- 
chases of  the  plaintiff,  and  each  of  such  pur- 
chases constituted  a  transaction  separate  and 
distinct  from  any  of  such  other  purchases. 
Exceptions  to  these  pleas  of  Intervention  urg- 
ed by  the  defendants  on  the  ground  of  mis- 
joinder of  parties  and  of  causes  of  action 
were  sustained,  and  to  this  action  of  the 
court  errors  have  been  assigned  by  the  Inter- 
veners. As  indicated  by  statements  already 
made  relative  to  the  causes  of  action  asserted 
by  plaintiff  and  the  interveners,  it  is  clear 
that  there  was  no  error  in  sustaining  the 
exceptions. 

[I]  Defendants  in  error  have  presented  the 
following  cross-assignment  of  error: 

"The  court  erred  in  refusing  to  give  special 
charge  No.  1  requested  by  the  defendants  in  writ- 
ing as  follows:  'Gentlemen  of  the  Jury:  You 
are  instructed  to  find  for  defendants.' " 

Much  evidence  is  quoted  to  refute  all  the 
allegations  relied  on  in  plaintiff's  petition 
as  a  basis  for  recovery.  But  plaintiff  intro- 
duced a  witness,  an  expert  accountant,  who 
testified  that  he  had  examined  the  books  of 
the  company,  together  with  the  checks  issued, 
and  that  it  appeared  therefrom  that  defend- 
ants had  failed  to  account  for  several  thou- 
sands of  dollars  which  had  come  into  their 
hands  as  the  ofilcers  of  the  company.  While 
the  evidence  offered  by  the  defendants  tend- 
ed strongly  to  overcome  that  testimony,  yet 
We  are  unable  to  say  that  such  rebutting 
proof  was  so  conclusive  as  to  warrant  the 
court  in  taking  that  issue  from  the  Jury. 
The  fact  diat  the  issue  of  mismanagement 
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w])lch  was  embraced  In  plalntifTB  petition 
was  not  submitted  to  the  Jury  In  the  court's 
charge  makes  no  difference,  since  the  merits 
of  the  assignment  now  uiider  discnssion  must 
be  determined  Independent  of  that  fact. 

For  the  reasons  noted,  all  assignments  of 
error  are  overruled,  'and  the  Judgment  is 
aflBrmed. 


CHILSON  v.  OHEIM.     (No.  8029.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Oct.  31,  1914.) 

1.  Etidbnck  (§  130*)— Res  Inter  Auos  Acta. 

In  an  action  against  a  landlord  on  a  prom- 
ise to  pay  for  goods  furnished  his  tenant,  that 
the  landlord  had  given  checks  to  the  tenant  to 
buy  groceries  with  ia  res  inter  alios  acta. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $  403;   Dec.  Dig.  {  130.*] 

2.  Tbiai,  (i  121*)— Abqument  of  Couhsel— 
Deduction  fboic  Evidence. 

In  an  action  against  a  landlord  on  a 
promise  to  pay  for  groceries  furnished  his  ten- 
ant, the  deduction  of  counsel  in  argument  from 
the  proven  fact  that  the  landlord  stood  for  the 
tenant  in  1910  that  It  was  liltely  that  he  again 
stood  for  him  in  1911,  the  year  in  controversy, 
is  permissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $S  294-298,  300;    Dec.  Dig.  i  121.*] 

3.  New  Tbial  (|  103*)  —  Newly  Dibcovebed 
Evidence— Matebialitt. 

Where,  in  an  action  on  an  alleged  promise 
of  a  landlord  to  pay  for  groceries  furnished 
his  tenant,  it  was  proved  that  the  landlord 
made  such  a  promise  in  1910,  and  plaintiff  tes- 
tified that  he  made  the  same  promise  in  1911, 
when  plaintiff's  claim  was  presented,  and  he 
afterwards  reminded  the  clerk  of  the  conversa- 
tion, newly  discovered  evidence  consisting  of 
the  afiBdavit  of  the  derk  that  he  once  heard 
such  a  conversation,  but  thnt  he  never  had  any 
conversation  with  plaintiff  about  it,  though  tend- 
ing to  discredit  plaintiff's  testimony,  is  not  so 
material  to  the  issue  as  to  render  the  refusal  of 
a  motion  for  a  new  trial  reversible. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ii  215-217;    Dec.  Dig.  {  108.*] 

Appeal  from  Clay  County  Court;  W.  T. 
Allen,  Judge. 

Action  by  H.  Ohelm  against  W.  H.  ChUson. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Wantland  &  Parrlsh,  of  Henrietta,  for 
appellant  R.  E.  Taylor  and  Leslie  Hum- 
phrey, both  of  Henrietta,  for  appellee. 

DUNKLIN,  J.  H.  Ohelm  instituted  this 
suit  against  W.  H.  Chilson  to  recover  an 
indebtedness  Incurred  by  Joe  Moore  for  gro- 
ceries purchased  by  him  from  plaintiff,  who 
was  at  the  time  engaged  in  the  mercantile 
business.  Plaintiff  alleged  that  before  tlie 
goods  were  sold  to  Moore,  ChUson  contracted 
and'  agreed  to  pay  therefor,  and  that  the 
sales  were  upon  the  faith  of  that  agreement. 
From  a  Judgment  In  favor  of  plaintiff,  Chil- 
son has  appealed. 

The  account  In  controveray  accrued  during 
the  year  1911,  and  during  the  years  1910  and 
1911  Moore  was  a  tenant  on  Cbilson's  farm. 


The  evidence  shows  without  controversy  that 
plaintiff  sold  groceries  to  Moore  during  the 
year  1910,  upon  the  credit  of  defendant,  who 
afterwards  i>ald  the  account.  Plaintiff  testi- 
fied that  prior  to  any  of  the  sales  made  in 
1911  defendant  requested  him  to  furnish 
Moore  groceries  for  that  year,  and  promised 
to  i>ay  for  same  Jnst  as  he  had  promised  dur- 
ing the  previous  year.  Defendant  unequivo- 
cally denied  making  that  contract,  and  far- 
ther testified  that  at  the  time  he  paid  the  ac- 
count incurred  in  1910'  he  expressly  notified 
plaintiff  that  he  would  not  be  responsible 
for  any  more  goods  sold  to  Moore. 

[1]  Defendant  offered  to  testify  that  from 
time  to  time  during  the  year  1911  he  gave 
Moore  checks  amounting  In  the  aggregate  to 
the  sum  of  $153.55,  with  which  to  buy  gro- 
ceries for  himself  and  family  for  the  season 
of  1911.  He  also  offered  In  evidence  checks 
signed  by  him  payable  to  Joe  Moore,  with 
Indorsements  upon  the  same,  of  divers  dates 
during  the  year  1911,  amonntlng  in  the  ag- 
gregate to  the  sum  above  stated.  All  of  this 
evidence  was  objected  to  by  the  plaintiff  be- 
cause the  same  related  to  transactions  be- 
tween Chilson  and  Moore  alone,  and  was 
therefore  irrelevant  to  the  Issues  in  this  case. 
These  objections  were  sustained,  and  to  those 
rulings  error  has  been  assigned.  The  fol- 
lowing decisions  are  cited  in  support  of  the 
assignment:  Carver  v.  Power  State  Bank, 
104  S.  W.  892;  Paine  v.  Argyle  Merc.  Co., 
133  S.  W.  895;  Kocher  v.  May  berry,  15  Tex. 
Civ.  App.  342,  39  S.  W.  604.  In  those  deci- 
sions It  was  held,  in  effect,  that  where  there 
is  a  dispute  in  the  testimony  as  to  the  price 
agreed  to  be  paid  for  certain  articles  of  prop- 
erty, evidence  of  the  reasonable  value  of 
the  same  Is  admissible  as  a  circumstance 
helpful  to  the  solution  of  the  conflict  in  the 
testimony  of  the  witnesses  upon  that  issue. 
We  are  of  the  opinion  that  the  evidence  of- 
fered came  within  the  rule  which  exdades 
proof  of  transactions  between  either  of  the 
parties  and  strangers,  and  for  that  reason 
there  was  no  error  in  excluding  it.  Stuart 
V.  Kohlberg,  53  S.  W.  596,  Beakley  y.  Rain- 
ier, 78  S.  W.  702,  Stockton  v.  Brown,  106  S. 
W.  423,  and  other  decisions  noted  in  6  Encyc. 
Dig.  of  Texas  Repts.  pp.  1189,  1190;  1  Jones' 
Blue  Book  of  Evidence,  S  140.  Proof  of  the 
market  value  of  an  article  is  proof  of  a  cir- 
cumstance only,  which,  like  proof  of  custom 
and  other  circumstances,  does  not  come  with- 
in the  rule  of  res  inter  alios  acta,  and  hence 
the  decisions  reUed  on  by  am)ellant  and 
noted  above  are  not  in  point  1  Jones'  Blue 
Book  of  Evidence,  {  141a. 

[2]  There  was  no  error  in  the  court's  re- 
fusal to  exclude  the  argument  of  plaintiff's 
counsel  which  was  objected  to  by  the  defend- 
ant, and  npon  which  plaintiff's  second  as- 
signment of  error  is  predicated.  The  argn- 
ment  was,  in  effect,  that  as  (Sillson  Iiad 
stood  for  Moore  In  the  year  1910,  it  was 
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quite  natural  that  he  would  stand  for  him 
again  In  1911.  We  think  this  was  a  deduc- 
tion that  counsel  had  a  right  to  draw. 

[3]  Another  assignment  is  addressed  to  the 
refusal  of  the  court  to  grant  a  new  trial 
upon  the  showing  made  by  the  defendant  of 
newly  discovered  eyidence.  Plaintiff  testi- 
fied on  the  trial  that  in  February  or  lilarch, 
1911,  before  any  of  the  goods  were  sold  to 
Moore,  and  when  the  defendant  agreed  to 
pay  for  such  goods  as  might  be  furnished  to 
Moore  during  that  year,  his  clerk,  J.  M. 
Baker,  was  present  and  heard  the  oonversa- 
Uou;  that  thereafter  he  reminded  Baker  of 
the  conversation;  and,  further,  that  when 
Chilson  so  agreed  to  pay  the  account,  he 
(plaintiff)  remarked  that  Chilson  was  as 
good  as  gold.  The  affidavit  of  said  J.  M. 
Baker  was  attached  to  the  defendant's  mo- 
tion for  new  trial.  He  states  in  that  affida- 
vit that  he  was  present  and  heard  a  conver- 
sation between  Chilson  and  Ohelm  in  which 
the  former  told  the  latter  he  would  pay  for 
any  goods  that  might  be  furnished  to  Joe 
Moore,  and  that  he  would  pay  the  bills 
monthly,  and  that,  in  reply  thereto,  Ohelm 
said  he  considered  Chilson  as  good  as  gold; 
that  after  that  time  goods  were  sold  to 
Moore  and  paid  for  by  the  defendant  about 
the  1st  of  each  month;  that  thereafter 
Obeim  refused  Moore  further  credit  The 
witness  further  stated  in  the  affidavit  that 
the  conversation  Just  referred  to  was  the 
only  one  be  ever  heard  in  which  the  defend- 
ant agreed  to  pay  for  any  goods  sold  to  Moore, 
and  that  he  never  discussed  such  conversa- 
tion with  Ohelm  at  any  time.  It  is  true 
that  this  evidence  would  have  tended  to  dis- 
credit the  testimony  of  the  plaintiff  upon 
that  issue.  But  whether  or  not  Baker  was 
present  at  the  time  of  the  alleged  agreement 
was  collateral  to  the  main  Issue,  and  not  of 
such  a  material  character  as  to  require  a 
reversal  of  the  judgment  for  the  refusal  of 
appellant's  motion  for  a  new  trial.  Fears 
V.  Albea,  69  Tex.  437,  6  S.  W.  286,  5  Am.  St 
Rep.  78,  G.,  0.  &  8.  F.  Ry.  Co.  v.  Hays,  40 
Tex.  Civ.  App.  162,  89  S.  W.  29,  and  other 
decisions  cited  in  13  £ncyc.  Dig.  Tex.  Repts. 
457. 

The  Judgment  Is  affirmed. 


HOLLAND  v.  PIERCE-FORDYCE  OIL 

ASSTJ.    (No.  8027.) 

(Court  of  Civil  Appeals  of  Teraa.    Ft  Worth. 
Oct  31.  1914.) 

SAU:8  (I   71*) — CONTJBACT— CONSTETJCTION. 

Where  defendant  agreed  to  sell  15,000  gal- 
lons or  Burb  additional  quantities  of  gasoline, 
not  exceeding  25,000  gallons,  as  plaintiff  might 
order  for  his  own  consumption  during  a  year,  de- 
fendant cannot  be  required  to  supply  gasoline 
beyond  the  minimum  amount,  except  for  plain- 
tiff's own  use  during  the  term  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  189-196;  Dec.  Dig.  $  71.*] 


Appeal  from  Taylor  County  Court;  B.  M. 
Overshlner,  Judge. 

Action  by  Kirk  D.  Holland  against  the 
Pierce-Fordyce  Oil  Association,  which  coun- 
terclaimed.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Scarborough  &  Hickman,  of  Abilene,  for 
appellant  J.  M.  Wagstaff,  of  Abilene,  for 
appellee.      , 

CONNER,  a  J.  On  April  1,  1912,  by  con- 
tract in  writing,  appellee  agreed  to  sell  and 
deliver  to  appellant  "during  a  period  of  12 
months  commencing  April  1,  1912,  15,000 
gallons,  or  such  additional  quantities  -  of 
pennant  gasoline  or  engine  naphtha  as  the 
second  party  (appellant)  may  order  for  its 
own  consumption,  not  exceeding,  however, 
25,000  gallons  of  engine  naphtha  at  nine 
cents  per  gallon."  As  the  findings  of  the 
court  show,  appellant,  who  operated  a  line 
of  antes  for  the  transportation  of  passen- 
gers and  freight,  and  who  also  supplied  the 
retail  trade  of  several  towns  in  which  he 
maintained  garages,  at  various  times  during 
the  year  covered  by  the  contract  ordered  and 
received  15,000  gallons  of  gasoline  under 
the  contract;  the  last  order  so  received  be- 
ing 6,000  gallons  on  March  13,  1913.  On 
the  26th  of  March,  1913,  he  ordered  10,000 
gallons  additional,  which,  for  the  most  part, 
he  had  sold  at  wholesale,  but  which  appel- 
lee refused  to  deliver,  on  the  ground  ttxat 
the  order  did  not  come  within  the  terms  of 
the  contract  On  the  27th  of  March,  1913, 
appellant  again  ordered  10,000  gallons  for 
his  own  use  in  operating  his  autos  and  to 
supply  his  retail  trade  with  gasoliue.  Ap- 
pellee again  declined  to  fill  the  order,  and 
this  suit  was  instituted  by  appellant  to  re- 
cover the  difference  in  price  of  the  oil  so  or- 
dered as  contracted  for  and  as  worth  on  the 
market  at  the  time  of  the  refusal  to  de- 
liver. The  defendant  by  its  answer  con- 
tested the  plaintiff's  claim  and  pleaded  over 
upon  an  unpaid  balance  of  account  in  the 
sum  of  $298.  The  trial,  which  was  before 
the  court  without  a  jury,  resulted  in  a  Judg- 
ment against  the  plaintiff  upon  his  claim 
and  in  favor  of  the  defendant  oil  company  on 
Its  cross-action  for  the  sum  of  |213.10. 

The  only  question  presented  is  whether 
appellant  under  the  terms  of  his  contract 
had  the  legal  right  a  few  days  before  the 
expiration  of  his  contact,  to  order  the  10,- 
000  gallons  of  gasoline  for  use  after  the 
contract  had  expired.  The  trial  court  con- 
cluded that  he  had  no  such  right,  and  we 
concur  in  tltat  conclusion.  It  is  evident  from 
the  court's  conclusions  of  fact  that  the  oil 
last  ordered  was  not  necessary  for  the  ap- 
pellant's use  during  the  operation  of  the 
contract  which  we  think  only  bound  appel- 
lee to  deliver  beyond  the  minimum  number 
of  gallons  named  in  the  contract  (15,000) 
such  gasoline  as  was  required  for  his  own  con- 
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gumption.  A  very  similar  contract  was  so 
constmed  by  the  Court  of  Civil  Appeals  for 
the  Fourth  District  In  the  case  ot  Gulf  Ref. 
Co.  V.  Pegues  Merc.  Co.,  164  S.  W.  1113. 

On  the  authority  of  that  case  and  of  the 
cases  therein  cited,  the  trial  court's  con- 
clusions of  fact  and  law  are  adopted,  and 
the  Judgment  Is  affirmed. 


FT.  WORTH  HORSE  &  MTII/B  CO.  r.  BUR- 
NEOCT.     (No.  8024.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
Oct  31,  1914.) 

Appkai,  awd  Ebbob  (J  1001*)— Verdict— Con- 
clusiveness. 

Where  there  is  evidence  to  support  the  ver- 
dict, it  cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3922,  3928-3934 ;  Dec.  Dig. 
i  1(X)1.»] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  H.  Buck)  Judge. 

Action  by  the  Ft.  Worth  Horse  &  Mule 
Company  against  S.  Q.  Burnett  Judgment 
for  defendant,  and  plaintifC  appeals.  Af- 
firmed. 

M.  B.  Harris,  of  Ft.  Worth,  for  appellant. 
Speer  &  Weldon,  of  Bowie,  and  McLean, 
Scott,  McTiean  &  Bradley,  of  Ft  Worth,  for 
appellee. 

CONNER,  O.  J.  Appellant  sued  in  the 
district  court  to  recover  a  balance  alleged 
to  be  due  on  aceount  for  the  sum  of  $2,429.08. 
The  defendant,  among  other  things,  denied 
various  Items  of  the  account  as  stated  in  an 
exhibit  to  the  plaintiff's  petition,  and  alleg- 
ed that  he  was  entitled  to  a  number  of  cred- 
its which  the  plaintiff  had  not  allowed,  the 
defendant  stating  the  items  disputed  and  the 
credits  he  claimed,  the  account  as  so  stated 
by  defendant  showing  an  indebtedness  in  his 
favor  for  the  sum  of  $1,309.62,  for  which  he 
prayed  a  recovery.  Tlie  trial  before  a  jury 
resulted  in  a  verdict  in  favor  of  the  defend- 
ant for  the  sum  of  $223.42,  from  which  the 
plaintiff  appealed. 

We  think  no  useful  purpose  Is  to  be  served 
by  a  discussion  of  appellee's  objections  to  the 
assignments  of  error.  Regardless  of  such 
objections,  therefore,  we  will  state  that  the 
only  material  question  sought  to  be  present- 
ed Is  whether  the  evidence  is  sufllclent  to 
support  the  verdict  and  judgment,  and  we 
think  it  very  plainly  is.  It  appears  that  the 
defendant  Burnett  was  a  dealer  in  horses 
and  mules  on  his  own  account,  and  also  as 
a  member  of  a  firm  composed  of  himself  and 
R.  P.  Fox.  It  further  appears  that  the  ap- 
pellant company  furnished  the  money  upon 
which  both  Burnett  and  the  firm  operated, 
and  that  when  stock  was  bought,  Burnett 
or  the  firm,  as  the  case  was,  would  draw  up- 
on the  appellant  company  in  payment  there- 

^   and   when    such   stock    was  sold   the 


proceeds  would  be  remitted  to  the  appellant 
company  and  credit  therefor  given  either 
the  individual  or  firm  engaged  in  the  trans- 
action. In  this  way  a  large  number  of  debits 
and  credits  arose  which,  as  stated  by  the 
appellant  company,  amounted  to  the  balance 
for  which  they  sued,  but  appellee,  Burnett 
distinctly  testified  to  certain  Items  which 
he  specified  in  his  testimony  bad  been  in- 
correctly charged  against  him,  and  as  dis- 
tinctly testified  to  a  number  of  credits  to 
which  he  was  entitled  that  had  not  been 
given  him,  leaving  the  balance  according  to 
his  testimony  in  his  favor.  Appellant  sontAt 
to  show  by  affidavit  of  one  of  the  Jnrors 
after  the  trial  that  the  verdict  had  been  ar- 
rived at  by  allowing  the  defendant  credit 
for  four  checks,  which  the  evidence  showed 
had  been  credited  to  the  firm.  The  trial 
court  evidently  disregarded  this  affidavit,  and 
regardless  of  whether  the  affidavit  Is  en- 
titled to  any  consideration.  It  is  apparent 
that  If  the  items  of  the  plaintiff's  account 
which  the  defendant  distinctly  denied  be 
deducted  from  the  balance  against  him  as 
stated  in  the  plaintiff's  i>etltion,  and  that 
from  the  remainder  there  be  deducted  the 
credits  not  given,  to  which  the  defendant  al- 
so distinctly  testified  was  bis  right,  the  bal- 
ance amounts  to  the  sum  found  by  the  jury 
in  the  defendant's  favor.  We  do  not  see 
how  we  can  disregard  this  testimony  of  the 
defendant. 
The  judgment  is  accordingly  affirmed. 


CONNELLBE  et  al.  v.   CHAS.  C.  THOMP- 

SON  CO.     (No.  8026.) 

((Jourt  of  Civil  Appeals  of  Texas.     Pt^  Worth. 

Oct  31,  1914.) 

Sales  (1  418*)— Breach  op  Contract — Prof- 
its—Notice. 

Though  the  seller  breached  its  contract  by 
delaying  shipmenta  of  books,  and  the  purchaser 
lost  profits  he  would  have  made  on  re.«ale,  he 
cannot  recover  such  profits,  where  the  seller  had 
no  notice  of  the  expected  profits. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  §§  1174-1201;    Dec.  Dig.  {  413.*] 

Appeal  from  Eastland  County  Court;  TS. 
A.  Hill,  Judge. 

Action  by  the  Charles  O.  Thompson  Com- 
pany against  C.  U.  and  R.  S.  Connellee,  who 
counterelaimed.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

D.  G.  Hunt,  of  Eastland,  for  appellants. 
Earl  Conner,  of  Eastland,  for  appellee. 

DUNKMN,  J.  The  Ohas.  C.  Thompson 
Company  instituted  this  suit  against  U.  S. 
Connellee  and  C.  D.  Connellee  to  recover  an 
indebtedness  claimed  against  R.  S.  Connellee 
as  principal  and  against  C.  U.  Connellee  as 
guarantor. 

R.  S.  Connellee  was  engaged  in  the  basi- 
ness  of  selling  books  at  auction,  and  the  In- 
debtedness for  which  plaintiff  sought  a  re- 
covery was  for  sales  made  covering  several 
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months ;  the  purchases  having  been  made  at 
different  times  and  in  different  amounts.  R. 
S.  Connellee  was  a  traveling  salesman,  and 
would  order  the  boolcs'lrom  plaintiff,  doing 
business  in  the  city  of  Chicago,  to  be  shipped 
to  different  towns,  where  he  would  sell  them 
at  auction  on  certain  days  previously  ad- 
vertised by  him.  Before  plaintiff  agreed  to 
extend  credit  for  such  purchases,  it  requir- 
ed, and  was  given,  the  written  guaranty,  to 
the  extent  of  $500,  of  the  defendant  C.  U. 
Connellee,  the  uncle  of  R.  S.  ConneUee.  The 
defendant  R.  8.  Connellee  filed  a  counter- 
claim against  the  plaintiff,  alleging,  in  sub- 
stance, that  plaintiff  had  breached  its  con- 
tract in  delaying  shipments  of  certain  orders 
to  certain  towns  at  which  he  had  previously 
advertised  sales,  and  that,  by  reason  of  such 
delays,  he  was  unable  to  meet  such  appoint- 
ments, and  by  reason  thereof  lost  profits  in 
a  sum  named,  wlilch  was  in  excess  of  the 
amount  of  plaintiff's  demand. 

The  case  was  tried  by  the  court  without 
the  aid  of  a  Jury,  and  his  findings  of  fact 
and  conclusion  of  law  appear  in  the  record. 
The  counterclaim  was  denied  by  the  trial 
Judge,  and  Judgment  was  rendered  in  plain- 
tiff's favor  for  the  amount  of  its  demand. 
Defendants  have  appealed. 

But  one  assignment  of  error  is  presented 
here,  which  reads: 

"The  court  below  erred  in  finding  and  render- 
ing judgment  accordinglv  that  defendant  R.  S. 
Conuvllee  was  not  entitled  to  recover  damages 
against  the  plaiiitiSa  on  his  cross-action  by  rea- 
son of  their  breach  of  the  contract  they  had  en- 
tered into  with  the  plaintiffs." 

This  assignment  Is  not  a  copy  of  any 
paragraph  of  appellant's  motion  for  new 
trial  which  appears  in  the  record,  but  was 
filed  In  the  trial  court  separately  as  an  as- 
signment of  error.  By  reason  of  that  fact, 
ami  upon  the  further  proposition  that  the 
assignment  is  too  general,  appellee  objects 
to  a  consideration  thereof.  It  is  unnecessary 
to  determine  the  merits  of  these  objections, 
since  the  Judgment  should  be  afiirmed  for  the 
reasons  hereinafter  stated. 

The  court  found,  in  effect,  that  plaintiff 
breached  its  contract  by  delaying  certain 
shipments  of  books  to  R.  S.  Connellee,  and 
that  by  reason  of  such  delays  R.  S.  Connel- 
lee lost  profits  in  his  business  as  a  salesman 
of  the  books  at  public  auction  iu  the  sum  of 
$360.  But  the  court  further  made  the  fol- 
lowing finding: 

"I  find  that  plaintiffs  had  no  notice  of  the  ex- 
pected profits  testified  about  by  R.  S.  Connellee 
that  he  contemplated  making  by  the  sale  of  the 
books  and  goods  purchased  trom  plaiutiffs." 

This  finding  has  not  been  challenged  by 
any  assignment  presented  here,  and  under 
It  no  other  Judgment  could  have  been  render- 
ed than  to  deny  a  recovery  of  the  profits  so 
claimed  by  R.  S.  Connellee. 

Therefore  the  Judgment  is  affirmed. 

Affirmed. 


rORD  V.  SIMMONS  et  aL    (No.  6384.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  23, 1914.) 

1.  Judges    (§    25*)— Sfkoial    Judoxs— BucCo 
TioN  BT  Members  of  Bab— Powebb. 

Under  Rev.  St.  1911,  art  1741,  providing, 
relative  to  special  judges  elected  by  the  prac- 
ticing lawyers  present  at  a  term  of  court,  in  the 
absence  of  the  county  judge,  that  such  special 
county  judge  shall  have  all  the  power  and  au- 
thority of  the  county  judge  while  in  the  trial 
and  disposition  of  all  the  cases  pending  in  such 
court  during  the  absence  of  the  county  judge, 
such  a  special  connty  judge  may  try  all  cases 
in  which  he  is  not  disqualified,  even  though  the 
county  judge  would  be  disqualified. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.   H  9fr-106;    Dec   Dig.  |   26.»] 

2.  JuDOES  (i  25*)  —  Special  Jt7does  —  Busc- 

TION    BT   MeHBEBS   OF  BAB— PoWEBS. 

A  special  county  judge  elected  by  the  mem- 
bers of  the  bar  in  the  absence  of  the  county 
judge  had  jurisdiction  to  try  a  case,  though  be- 
cause of  the  disqualification  of  the  connty  judge 
and  the  failure  of  the  parties  to  agree  upon  a 
special  judge  at  a  previous  term  the  Governor 
had  appointed  a  special  judge  to  try  such  case 
pursuant  to  Rev.  St.  1911,  art  1738,  where  the 
special  judge  appointed  by  the  Governor  bad 
not  qualified. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  |§  99-106;   Dec.  Dig.  {  25.*] 

Appeal  from  Cameron  County  Court;  Ira 
Webster,  Special  Judge. 

Action  between  J.  Stanley  Ford  and  G.  N. 
Simmons  and  othera  From  a  Judgment 
against  him,  Ford  appeals.    Affirmed. 

Harbert  Davenport,  of  Brownsville,  for  ap- 
pellant Rich  &  Searie,  Graham,  Jones,  West 
&  Dancy,  and  J.  C.  George,  all  of  Browns- 
ville, for  appellees. 

MOURSUND,  J.  This  case  was  tried  be- 
fore Hon.  Ira  Webster,  who  was  duly  elect- 
ed special  Judge  of  the  connty  court  of 
Cameron  county,  on  account  of  the  absence 
of  Hon.  H.  L.  Yates,  county  Judge  of  said 
Cameron  county.  A  motion  for  new  trial 
was  filed  by  appellant  in  which  it  was  con- 
tended that  said  Ira  Webster  was  without 
Jurisdiction  to  try  the  case  because  Judge 
Yates  was  disqualified  to  try  the  case  and 
prior  to  the  election  of  said  Webster  as  spe- 
cial Judge  the  disqualification  of  Judge  Yates 
and  the  failure  of  parties  to  agree  upon  a 
special  Judge  at  the  preceding  term  had 
been  duly  certified  to  the  Governor,  who  had 
thereupon  duly  appointed  Hon.  F.  W.  Sea- 
bury  as  special  Judge  to  try  this  case.  The 
commission  from  the  Governor  appointing 
said  Seabury  was  attached  to  said  motion, 
but  had  not  theretofore  been  filed  in  the  case. 
It  appears  from  exhibits  attached  to  a  re- 
ply to  said  motion  that  said  Hon.  F.  W. 
Seabury  had  never  qualified  as  special  Judge, 
nor  even  received  notice  of  his  appointment. 
The  docket  entries  failed  to  show  that  Judge 
Yates  had  noted  his  disqualification  upon 
the  docket.  There  was  nothing  upon  the 
minutes  at  the  time  the  case  was  tried  or 
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.  among  the  papers  Indicating  tbat  a  special 
Judge  might  have  been  appointed  to  try  the 
ease.  So  far  as  disclosed  by  the  record,  none 
of  the  attorneys  or  parties  had  notice  of  the 
appointment  made  by  the  Governor  except 
attorney  for  appellant. 

Appellant  relies  for  a  reversal  solely  upon 
the  proposition  that  fundamental  error  was 
committed  In  that  Special  Judge  Webster 
was  without  Jurisdiction  to  try  the  case. 

Articles  1738,  1739,  and  1741  (R.  8.  1911), 
relating  to  the  apiwlntment  by  the  Governor 
and  election  by  the  bar  of  special  county 
judges,  have  all  been  recognized  by  onr 
courts  to  be  valid.  Porter  v.  State,  48  Tex. 
Cr.  B.  125,  86  S.  W.  767 ;  Dulaney  v.  Walsh, 
90  Tex.  329,  38  8.  W.  748. 

[1, 2]  Under  article  1741  a  special  judge 
elected  by  the  bar  is  given  "all  the  power  and 
authority  of  the  county  Judge  while  In  the 
trial  and  disposition  of  all  the  cases  pending 
in  said  court"  This  means  that  be  is  given 
the  power  to  try  all  cases  In  which  he  is  not 
disqaallfied,  and  not  that  he  is  given  the 
power  to  try  all  cases  In  which  the  county 
judge  Is  not  dlsquallfled.  Therefore,  in  this 
case,  the  special  judge  elected  by  the  bar 
was  authorized  by  law  to  try  the  case  un- 
less the  fact  that  an  appointment  of  a  special 
judge  had  been  made  by  the  Governor  pre- 
vented him  from  acquiring  jurisdiction  to  try 
the  case.  The  appointment  alone  could  con- 
fer no  Jurisdiction  upon  the  appointee  to 
try  the  case,  as  he  could  decline  to  qualify 
or  fail  to  qualify,  and  therefore  when  this 
case  was  reached  by  Special  Judge  Webster 
the  appointed  special  judge  had  acquired  no 
Jurisdiction  to  try  the  case.  Judge  Webster 
therefore  had  jurisdiction  to  try  the  case. 
We  express  no  opinion  upon  the  question 
whether  Judge  Webster  could  have  legally 
tried  the  case  if  Judge  Seabury  had  qualified 
as  special  judge  prior  to  the  trial  of  the 
case. 

The  Judgment  is  afDrmed. 


BIDENHOWBB  v.  COLLINS.    (No.  8022.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Oct.  24,  1914.) 

Bbokebs  (i  86*)— Actions  fob  Covfehsatioit 
— SuFFiciitNCT  of  Evidence. 

In  a  broker's  action  for  commissions  on  the 
■ale  of  a  farm,  evidence  held  to  warrant  a  jury 
finding  tbat  it  was  the  understanding  of  the 

fwrties  that  the  price  at  which  the  farm  was 
isted  with  the  broker  and  for  which  it  was  sold 
should  be  net  to  defendant,  and  that  the  broker 
was  to  add  his  commission  thereto  in  fixing  the 
selling  price. 

[Ed.  Note. — ^For  other  cases,  see  Brokers, 
Cent.  Dig.  Si  116-120;  Dec.  Dig.  i  86.*] 

Appeal  from  Ck>manche  County  Court; 
J.  H.   Milam,  Judge. 

Action  by  Ray  Ridenbower  against  J.  S. 
0>llins.  From  a  Judgment  for  defendant, 
plalntift  appeals.    Affirmed. 


Smith  ft  Palmtr,  of  Comanche,  for  appel- 
lant. Goodson  ft  Goodson,  of  Comandie,  for 
appellee. 

DUNKLIN,  J.  Bay  Ridenbower  sued  J.  S. 
Collins  to  recover  $200  claimed  as  a  broker's 
commission  earned  In  negotiating  the  sale  of 
a  farm  belonging  to  Collins,  and  from  a  Judg- 
ment denying  him  a  recovery  the  plaintiff 
has  appealed. 

The  original  statement  of  facts  filed  In  the 
trial  court  has  not  been  sent  up,  as  provid- 
ed by  article  1032,  Vernon's  Sayles*  Texas 
Civil  Statutes,  but  a  copy  of  the  same  Is  em- 
bodied In  the  transcript.  Appellee  has  mov- 
ed to  strilce  out  such  copy  trona  the  tran- 
script, contending  that  only  the  original  state- 
ment of  facts  can  be  considered  In  this  court. 
It  will  be  unnecessary  to  pass  upon  the  mer- 
its of  this  motion,  or  upon  objections  to  a 
consideration  of  the  one  assignment  of  error 
presented  In  the  record,  since  we  have  de- 
cided, as  hereinafter  shown,  that  the  Judg- 
ment Should  be  affirmed,  even  though  sndi 
motion  and  objections  should  be  overruled. 

The  assignment  of  error  presented  is.  In 
effect,  that  the  evidence  conclusively  and 
without  controversy  establishes  a  right  in 
the  plalntur  to  recover  the  commissions  dalm- 
ed.  The  evidence  does  show  without  contro- 
versy the  following  facts:  Defendant  list- 
ed his  farm  with  plaintiff  tat  sale,  imming 
$4,000  as  his  price  therefor.  Plaintiff  was 
engaged  in  the  business  of  a  real  estate 
broker,  and  that  fact  was  known  to  the  de- 
fendant at  the  Mme  of  such  listing.  The 
plaintiff  procured  a  purchaser  for  the  land 
at  the  price  named,  and  the  defendant  sold 
it  to  such  purchaser  at  that  price,  and  before 
sudi  employment  of  the  plaintiff  as  such 
broker  had  been  revoked.  But  whether  or 
not,  under  the  contract  of  employment.  It 
was  understood  and  agreed  between  the  iiar- 
tles  that  the  price  for  which  the  land  was 
listed  was  to  be  net  to  the  defendant,  and 
the  plaintiff  should  realize  a  commission 
from  the  purchaser  by  adding  the  same  to 
such  net  price,  as  contended  by  the  defend- 
ant, was  a  disputed  Issue  under  the  evidence^ 
While  both  parties  tesUfled  that  at  the  time 
of  the  employment  of  plaintiff  under  which 
the  sale  was  made  the  question  of  the  pay- 
ment of  a  commission  was  not  mentioned, 
yet  they  both  testified  further  that  some 
three  or  four  years  prior  to  that  employ- 
ment the  land  was  first  listed  with  the  plain- 
tiff for  the  same  price,  no  mention  being 
then  made  of  a  commission  for  selling  the 
land,  but  that,  after  such  listing,  plaintiff 
drew  up  a  written  contract  of  employment, 
which  was  signed  and  delivered  to  him  by  the 
defendant,  and  In  which  the  price  of  the  land 
was  stated  as  $4,200,  Instead  of  $4,000.  Both 
parties  testified,  in  effect,  that  they  under- 
stood at  that  time  that  the  $200  added  to  the 
price  named  by  the  defendants  was  for  com- 
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mission  to  plaintiff  for  making  the  sale,  and 
that  the  $4,000  was  to  be  net  to  the  defend- 
ant. At  the  time  of  the  second  listing  of 
the  land  with  the  plaintiff  substantially  the 
same  conversation  occurred  as  when  it  was 
first  listed,  but  no  written  contract  of  em- 
ployment was  thereafter  drawn  up,  as  was 
done  in  the  first  instance.  The  defendant 
testified,  substantially,  that  it  was  his  vm- 
derstanding  that  when  the  land  was  listed 
the  second  time  he  should  receive  $4,000  net 
to  him,  and  that  plaintiff  should  add  his  com- 
mission to  that  price  and  price  the  land  to 
the  purchaser  for  ^,000,  plus  such  added 
commission,  just  as  it  was  understood  and 
agreed  at  the  time  of  the  first  employment 
We  are  of  the  opinion  that  the  facts  and 
circumstances  related  were  sufficient  to  war- 
rant a  finding  by  the  Jury  that  such  was  the 
understanding  by  both  parties  at  the  time 
of  the  second  listing  of  the  land. 

Hence  the  assignment  is  overruled,  and 
the  judgment  Is  affirmed. 

Affirmed. 


MOLLOT  V.  BBOWER  et  aL    (No.  8035.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  7,  1914.     Rehearing  Denied 

Dec  6,  1914.) 

1.  Execution  (S  172*)— Action  to  Restrain 
—Evidence— Deeds. 

Where  the  pleadings  in  a  wife's  action  to 
enjoin  an  execution  sale,  in  satisfaction  of  her 
husband's  debt,  of  property  deeded  to  her  by 
him,  alleged  that  the  deed  to  the  wife  was  in 
fee  simple  as  her  separate  estate,  but  did  not 
purport  to  set  out  the  tenor  of  the  deed  or  more 
than  its  legal  effect,  it  was  not  error  to  admit 
the  deed  in  evidence,  though  it  did  not  i°  terms, 
limit  the  property  to  her  separate  use. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  |§  519-539;    Dec.  Dig.  §  172.*] 

2.  Husband  and  Wifb  ($  119*)— Convetance 
TO  Wmt  —  Effect  to  Vest  Separate  Es- 
tate. 

A  deed  from  husband  to  wife  necessarily 
vests  the  wife  with  a  8ei)arate  estate  in  the 
property  conveyed,  and  is  in  law  a  conveyance 
to  her  separate  use. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  U  424-429,  447 ;   Dec.  Dig.  i 
119.*] 

3.  Execution  (S  172*)— Levy— Injunction— 
SurnciENCT  of  Evidence. 

Evidence,  in  a  wife's  action  to  enjoin  a  sale 
of  her  property  under  an  execution  against  her 
husband,  held!  to  sustain  an  implied  finding  that 
the  writ  of  execution  bad  been  levied  on  her 
property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {{  619-639;    Dec.  Dig.  {  172. •] 

4.  Appeal  and  Bbbob  n  1051*)— Habulebs 
Ebbob— Admission  of  Evidence. 

In  a  wife's  action  to  enjoin  a  sale  of  her 
property  under  an  execution  against  her  hus- 
band, permitting  plaintiff  to  testify  to  circum- 
stances tending  to  make  the  property  her  sep- 
arate estate,  if  error,  was  harmless,  where  the 
deed  from  the  husband  on  which  she  relied,  and 
which  was  offered  in  evidence,  vested  her  with 
the  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161^170;  Dea  Dig.  | 
1061.*] 


Appeal  from  District  Coart,  Tarrant  Oonn- 
ty;   R.  H.  Buck,  Judge. 

Injunction  by  Mrs.  L.  M.  Brewer  and  her 
husband  against  A.  W.  MoUoy  and  another. 
From  judgment  for  plaintiffs,  the  defendant 
named  appeals.    Affirmed. 

Jas.  CX  Scott,  of  Ft  Worth,  for  appellant 
Llndsley  M.  Brower  and  G.  R.  Lipscomb, 
both  of  Ft  Worth,  for  appellees. 

SPEER,  J.  Mrs.  L.  M.  Brower,  joined  by 
her  husband,  A.  A.  Brower,  instituted  this 
suit  in  the  district  court  of  Tarrant  county 
to  restrain  A.  W.  MoUoy  and  I*  W.  AUen, 
the  latter  as  sheriff  of  Williamson  county, 
from  making  a  sale  of  a  tract  of  land  on  a 
writ  of  execution  Issued  out  of  the  county 
court  of  Tarrant  county  for  civil  cases  on  a 
judgment  in  favor  of  A.  W.  MoUoy  against 
A.  A.  Brower,  the  plaintiff  claiming  the 
property  as  her  separate  estate.  There  was 
a  trial  before  the  court  resulting  in  a  judg- 
ment in  favor  of  the  plaintiff  perpetuating 
the  injunction  prayed  for,  and  the  defendant 
Molloy  appeals. 

The  trial  court  found  as  matter  of  fact 
that  the  property  in  controversy  was  deeded 
by  A.  A.  Brower  to  his  wife,  L.  M.  Brower, 
upon  an  understanding  between  both  that 
the  same  should  be  her  separate  property, 
and  that  at  the  time  of  the  conveyance  the 
grantor  was  solvent,  and  furthermore  that  at 
that  time  appellant  was  not  a  creditor  at  all 
of  the  said  A.  A.  Brower.  The  court  further 
found  that  there  was  a  consideration  moving 
from  Mrs.  L.  M.  Brower  to  her  husband  to 
sustain  the  conveyance. 

[1,2]  The  first  ruling  of  which  the  appel- 
lant complains  Is  that  the  court  erred  in  ad- 
mitting the  deed  from  A.  A.  Brower  to  Mrs. 
Ia  M.  Brower  because  It  varied  from  the 
deed  pleaded  by  appellees,  in  that  the  plead- 
ing declared  the  conveyance  was  to  the  wife 
in  fee  simple  as  her  separate  estate,  whereas 
the  deed  offered  in  evidence  did  not  in  terms 
limit  the  property  to  her  separate  use.  We 
overrule  this  assignment  tor  two  reasons: 
First  because  the  pleadings  did  not  under- 
take to  set  out  the  tenor  of  the  deed  evi- 
dencing Mrs.  Brower's  ownership,  but  merely 
the  legal  effect  of  the  same;  and,  second, 
because  since  a  deed  from  the  husband  to  the 
wife  can  have  no  other  effect  but  to  vest  in 
her  a  separate  estate  in  the  subject-matter 
of  the  conveyance,  the  deed  was  therefore  in 
fact  and  in  law  a  conveyance  to  her  separate 
use.  See  Jones  v.  Humphreys,  39  Tex.  Civ. 
App.  644,  88  S.  W.  403,  and  cases  there  cited. 

[3]  It  Is  next  complained  that  the  record 
contains  no  proof  of  a  levy  of  the  writ  of 
execution  alleged  by  appellees.  The  petition 
alleging  in  detail  the  levy  of  the  execution 
was  properly  verified,  and  the  appellants  no- 
where spedflcally  deny  such  allegation.  So 
that  it  is  doubtful  If  the  same  was  an  issue 
on  Uie  trial,  but  if  so,  the  testimony  of  Mrs. 
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Brower  Is  sufDclent,  we  think,  to  support  the 
Implied  finding  that  the  writ  had  been  levied 
on  her  property.    She  said: 

"My  bunband  sold  and  traded  me  a  tract  of 
land  in  Williamson  county,  Tex.  It  is  the 
tract  of  land  tbe  defendant  A.  _W.  Molloy  is 
seeking  to  sell  under  execution  in  satisfaction 
of  a  judgment  rendered  against  mv  husband, 
A.  A.  Brower,  in  the  county  court  or  this  coun- 
ty, and  my  husband  and  I  are  plaintiffs  in  this 
case  for  the  purpose  of  stopping  the  sale  of 
said  land  for  the  reason  that  it  is  my  separate 
property.  I  know  it  is  the  same  land  levied  up- 
on in  this  case  because  the  sheriff  sent  me  a 
notice  describing  the  land  by  metes  and  bounds." 

We  adopt  the  trial  court's  finding  of  fact 
that  the  deed  from  A.  A.  Brower  to  Mrs.  L; 
M.  Brower  was  based  upon  a  consideration, 
as  the  evidence  is  sufficient  to  show  an  in- 
debtedness to  her  of  many  years'  standing. 
It  is  therefore  unnecessary  for  us  to  pass 
upon  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  that  appellant  was  not  a 
creditor  of  appellee  A.  A.  Brower  at  the  time 
of  the  conveyance,  and  we,  accordingly,  will 
not  do  BO. 

[4]  The  rulings  whereof  it  Is  complained 
that  appellees  were  permitted  to  testify  to 
facts  and  drcnmstances  tending  to  make  the 
property  her  separate  estate  present  no  possi- 
ble error  since,  as  we  have  already  indicated, 
the  legal  effect  of  the  deed  was  to  vest  In 
the  wife  the  separate  estate. 

There  is  no  error  in  the  Judgment,  and  it 
Is  affirmed. 


ST.  LOUIS  &  S.  F.  BY.  CO.  et  al.  v.  STAPP. 

(No.  8036.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  14,  1914.) 

Abpeai.  and  Brbob  (§  846*)— Tno!  tob  Ap- 
peal—New Tbial. 

Under  Kev.  Civ.  St.  1011,  art.  2086,  requir- 
ing that  a  writ  of  error  be  sued  out  within  12 
months  after  rendition  of  final  judgment,  where 
a  judgment  was  rendered  December  11,  1012, 
and  a  motion  for  new  trial  was  overruled  Janu- 
ary 21,  1913,  a  writ  of  error  filed  January  19, 
1914,  was  not  filed  in  time;  the  time  of  the 
commencement  of  tbe  12-month  period  not  being 
changed  by  Acts  33d  Leg.  c.  136  (Vernon's 
Saj'ies'  Ann.  Civ.  St.  1914,  art.  1612)  effective 
April  4,  1913,  which  amends  article  1612,  and 
Supreme  Court  rule  24  (142  S.  W.  xii) ,  making 
the  filing  of  a  motion  for  new  trial  a  condition 
precedent  to  the  taking  of  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $$  1805,  1896;  Dec.  Dig.  f 
345.  •! 

Error  from  Wichita  County  Court;  0.  B. 
Felder,  Judge. 

Action  by  O.  W.  Stapp  against  tbe  St 
Louis  &  San  Francisco  Railway  Company 
and  others.  Judgment  for  plalntift,  and 
defendants  bring  error.  Writ  of  error  dis- 
missed. 

Carrigan  &  Householder,  of  Wichita  Falls, 
and  S.  C.  Rowe,  of  Ft  Worth,  for  plaintiffs 
In 'error.  Jno.  C.  Kay,  of  Wichita  Falls,  and 
Theodore  Mack,  of  Ft  Worth,  for  defendant 
in  error. 


BUCK,  J.  At  the  threshold  of  the  con- 
sideration of  this  case  we  are  met  with  tbe 
motion  of  defendant  In  error  to  dismiss  tbe 
appeal  of  plalntifle  In  error  because  It  was 
not  filed  In  this  court  within  12  months  from 
the  rendition  of  the  Judgment  In  the  trial 
court,  and  he  dtes  In  support  of  his  motion 
article  2086,  Revised  ClvU  Statutes  1911, 
\vhich  reads  as  follows: 

"The  writ  of  error  may,  in  cases  where  the 
same  is  allowed,  be  sued  out  at  any  time  within 
12  months  after  the  final  judgment  is  rendered, 
and  not  thereafter," 

— and  also  the  case  of  Cooper  t.  Yoakum,  91 
Tex.  891,  43  S.  W.  871. 

By  reference  to  tbe  transcript  It  Is  shown 
that  the  Judgment  In  the  trial  court  was 
rendered  December  11,  1912;  motion  for  new- 
trial  was  overruled  January  21,  1913;  and 
that  the  plataitlfl  filed  his  petition  for  writ 
of  error  In  the  trial  court  on  January  19, 
1914.  So  It  will  be  seen  that  more  than  12 
months  had  elapsed  between  the  rendition  of 
the  Judgment  in  the  trial  court  and  the  filing 
of  plalntlfls  In  error's  petition  for  writ  of 
error,  but  that  It  lacked  2  days  of  being  12 
months  from  the  date  of  the  overruling  of 
the  motion  for  new  trial. 

In  the  case  of  Cooi>er  v.  Yoakum,  above  re- 
ferred to,  the  Supreme  Court,  on  certified 
question  by  the  Court  of  Civil  Appeals  for 
the  Fourth  District,  held  that  the  12  months 
allowed  by  statute  after  the  final  Judgment 
In  the  trial  court  In  which  to  file  the  writ  of 
error  dates  from  the  rendition  of  tbe  main 
Judgment,  and  not  from  the  overruling  of  the 
motion  for  a  new  trial.  This  construction 
of  the  statute  has  been  followed  uniformly 
since,  so  far  as  we  have  been  able  to  deter- 
mine. In  Carpenter  v.  Carpenter,  142  S.  W. 
633,  the  court  adheres  to  tbe  ruling  made  in 
the  case  of  Cooper  v.  Yoakum. 

But  the  plalntifCs  in  error  urgently  insist 
that  the  motion  to  dismiss  the  writ  of  error 
filed  by  defendant  in  error  should  not  be  sus- 
tained because: 

"The  petition  for  writ  of  error  and  error  bond' 
herein  have  been  filed  subsequent  to  the  amend- 
ment of  article  1612,  Revised  Civil  Statutes  of 
1911,  as  amended  by  chapter  136,  p.  27€l,  of  Acts 
of  the  Thirty-Third  Legislature,  which  article  as 
amended,  when  considered  in  connection  with 
rule  24  promulgated  by  the  Supreme  Court  No- 
vember 2a,  1011  (142  S.  W.  zii).  makes  it  neces- 
sary to  file  a  motion  for  new  trial  before  an 
appeal  or  writ  of  error  can  be  taken ;  whereas, 
under  the  law  as  it  was  previously  to  the  enact- 
ment of  said  amendment  and  the  formulating  of 
said  rule,  such  motiun  was  not  a  necessary  pre- 
requisite to  appeal  or  error.  Therefore  the  judg- 
ment in  this  cause  overruling  the  motion  for 
new  trial  was  the  final  judgment  therein  and  the 
writ  of  error  herein  was  sued  out  in  time." 

The  amendment  to  article  1612,  Revised 
avil  Statutes  1911,  found  In  chapter  136,  p. 
276,  Acts  33d  Leg.,  to  which  counsel  for 
plaintiffs  in  error  cites  us,  became  a  law 
April  4,  1913.  In  Evans  v.  S.  A.  Tract  Co., 
166  S.  W.  408,  the  Court  of  Civil  Appeals  for 
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the  Fuirth  District,  speaking  through  Carl, 
J.,  uses  the  following  language: 

"This  cause  is  brought  to  this  court  on  writ  of 
error  from  a  judgment  rendered  on  the  14th  day 
of  October.  1912.  The  motion  for  a  new  trial 
was  overruled  on  November  30,  1912,  and  notice 
of  appeal  then  given.  The  petition  for  writ  of 
error  was  filed  November  29,  1913." 

And,  after  quoting  article  2086,  Revised 
Statutes,  he  further  says: 

"Where  a  petition  for  a  writ  of  error  is  not 
filed  within  12  months  from  the  time  final  jndg- 
ment  is  rendered,  as  provided  in  article  2086  of 
the  Revised  Statutes  of  1911  (article  13S9,  Re- 
vised Statutes  1895),  the  writ  will  be  dismissed; 
since  the  condition  is  jurisdictional.  And  this 
article  of  the  statute  has  been  construed  to  mean 
12  months  from  the  time  the  judgment  was  ren- 
dered, and  not  from  the  time  the  motion  for  a 
new  trial  is  overruled" — citing  Cooper  v.  Yoa- 
kum, 91  Tex.  391,  43  S.  W.  871;  Carlton  v. 
Ashworth,  45  S.  W.  203:  Converse  v.  Trapp,  29 
S.  W.  415;  Uvalde  v.  Uvalde,  31  S.  W.  327; 
Schleicher  v.  Range,  90  Tex.  456.  39  S.  W. 
279;  Milo  et  al.  v.  Nuske  et  al.,  95  Tex.  243, 
66  S.  W.  544. 

As  will  be  seen,  the  decision  in  Evans  v. 
S.  A.  Traction  Co.,  supra,  wa^  rendered  more 
than  12  months  after  the  amendment  of  ar- 
ticle 1612  referred  to,  and  the  court  must 
have  bad  in  mind  such  amendment  at  the 
time  it  rendered  the  decision. 

WhUe  the  plaintiffs  in  error  cite  us  to 
what  appears  to  he  a  contrary  holding  with 
reference  to  appeals  from  the  justice  court  to 
the  county  court,  as  persuasive  of  the  rea- 
sonableness and  Justice  of  a  different  con- 
struction than  the  one  which  has  heretofore 
been  adhered  to  of  article  1612,  yet  we  do 
not  feel  at  liberty  to  depart  from  the  con- 
struction of  this  article  given  by  our  Su- 
preme Court  ffnd  by  courts  of  co-ardlnate 
jurisdiction. 

The  writ  'of  error  is  dismissed,  at  the  cost 
of  plaintiffs  .In  error. 


RHOME  MILLING  CO,  v.  CUNNINGHAM 

et  al.    (No.  8023.) 

(Court  qt  Civil  Appeals  of  Texas.     Ft  Worth. 

Oct.  31,  1914.) 

1.  Venue    (8   32*)— Assignment— Evidbncb— 
Fbaud. 

Kvidence,  in  an  action  by  the  assignee  of 
a  claim  for  damages  for  a  seller's  delivery  of 
inferior,  .damaged  mill  products,  held  not  to 
sustain  defendant's  contention  that  the  assign- 
ment was  fraudulently  made  for  the  purpose 
of  affecting  the  venue. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  U  47-50 ;  Dec.  Dig.  8  32.»] 

2.  cobpobations    (§   503*)  —  venue  —  place 
Where  Cause  op  Action  Arose. 

Under  section  24,  art.  1830,  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  providing  that  snits 
against  any  private  corporation  or  joint-stock 
company  may  be  commenced  in  any  county  in 
which  the  cause  of  action  or  a  part  thereof 
arose,  the  assignee  of  a  claim  for  damages  for 
defendant's  delivc^  of  inferior  or  damaged 
goods  bought  in  C.  county  from  defendant's 
traveling  salesman,  to  be  paid  for  by  taking  up 
defendant's  drafts  for  shipments  f.  o.  b.  C.  coun- 
ty, might  sue  defendant  in  C.  county,  since  the 


cause  of  action  at  least  in  part  arose  in  that 
county. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  $8  1835-1939,  1942-1946 ;  Dec  Dig. 
I  503.*] 

3.  Customs  and  Usages  (§  17*)— Parol  Evi- 
dence TO  Vakt  Contbaot. 

Where  a  written  contract  for  the 'sale  of 
goods  provided  that  no  agreement,  conditions, 
or  stipulations,  verbal  or  otherwise,  except 
those  mentioned  in  the  contract,  would  be  claim- 
ed, parol  evidence  that  it  was  customary  for 
the  buyer  to  furnish  shipping  directions  was  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  S  34 ;    Dec.  Dig.  {  17.*] 

4.  Sales  (8  416*)  —  Action  fob  Damages  — 
Evidence. 

In  an  action  for  damages  from  a  seller's 
delivery  of  inferior  or  damaged  gbods,  evidence 
of  a  custom  of  the  buyer  to  furnish  shipping  di- 
rections held  inadmissible,  since  a  violation  of 
such  custom  did  not  induce  the  seller's  breach 
of  contract. 

I  Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8S  1171,  1172 ;   Dec.  Dig.  8  416.*] 

Appeal  from  Comanche  County  Court;  J. 
H.  McMUlan,  Judge. 

Action  by  W.  B.  Cunningham  and  others 
against  the  Rhome  Milling  Company  and 
another.  Judgment  for  plaintiffs  In  Justice's 
court  was  affirmed  on  appeal,  and  defendant 
company  appeals.    Affirmed. 

W.  T.  McPherson,  of  Comanche,  for  appel- 
lant Goodson  &  Ooodson,  of  Comanche,  for 
appellees. 

SPEER,  J.  O.  F.  Williams,  of  Comanche 
county,  purchased  from  the  Rhome  Milling 
Company,  a  corporation  doing  business  In 
Wise  county,  certain  mill  products,  and,  upon 
Its  failure  to»  deliver  the  same,  transferred 
and  guaranteed  his  claim  for  damages  to  W. 
B.  Cunningham,  also  of  Comanche  county, 
whereupon  the  latter  sued  both  the  milling 
company  and  Williams  In  the  justice  court 
of  Comanche  county.  The  plaintiff  had  judg- 
ment, and  the  cause  was  duly  appealed  to 
the  county  court,  where  he  again  recovered 
Judgment  against  both  parties,  and  the 
milling  company  appeals. 

[1]  The  first  complaint  goes  to  the  action 
of  the  court  in  overruling  the  plea  of  appel- 
lant to  be  sued  in  the  county  of  Its  own  resi- 
dence ;  the  contention  being  that  the  facts 
showed  a  fraudulent  transfer  of  the  claim 
from  Williams  to  Cunningham.  We  cannot 
disturb  the  Judgment  in  this  respect,  how- 
ever.    Cunningham  testified: 

"I  in  good  faith  bought  this  claim  from  C.  F. 
Williams,  and  it  was  transferred  to  me,  and  I 
own  it  absolutely.  I  would  not  have  bought 
the  claim  unless  its  payment  had  been  guaran- 
teed to  me  at  Comanche,  Tex.,  by  Mr.  Williams, 
who  lived  there,  and  after  the  claim  was  bought 
by  me  I  directed  suit  to  be  brought  thereon. 

Williams  testified  that  he  in  good  faith 
sold  the  claim  to  Cunningham  and  guaranteed 
its  payment  at  Comanche;  that  he  had  no 
Interest  in  the  claim,  except  that  as  an  in- 
dorser  and  guarantor  he  is  liable  to  Cunnlng- 
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ham ;  that  Mr.  Cmmingfaam  gave  blm  credit 
for  the  amount  on  the  books  of  the  bank; 
and  that  he  has  long  since  used  the  money 
put  to  his  credit  at  the  bank  and  has  never 
repaid  any  part  of  the  same  to  Mr.  Cunning- 
ham. 

[I]  Besides,  section  24  of  article  1830,  Ver- 
non's Sayles'  Tex.  Civ.  Stat,  prescribes  that: 
"Suits  against  any  private  corporation,  asso- 
ciation, or'  joint-stock  company  may  be  com- 
menced in  any  county  in  which  the  cause  of 
action,  or  a  part  thereof,  arose." 

The  undisputed  facts  show  that  Williams 
bought  the  goods  in  question  in  the  town  of 
Comanche  from  the  traveling  salesman  and 
agent  of  appellant,  and  that  payment  for  the 
same  was  to  be  made  at  that  place  at  the 
Farmers'  &  Merchants'  National  Bank  by 
taking  up  drafts  for  shipments  which  were 
to  be  made  f.  o.  b.  C<xuancbe,  Tex.,  and  that 
the  Comanche  bank,  to  whom  appellant  was 
to  send  Its  drafts  upon  the  payment  by  Wil- 
liams, was  to  remit  the  proceeds  to  appel- 
lant It  thus  appears  that  the  cause  of  ac- 
tion, at  least  In  part,  arose  In  Comanche  coun- 
ty. Kell  Milling  Co.  r.  Bank  of  Miami,  155 
S.  W.  826. 

[3,  4]  Those  assignments  complaining  of 
the  action  of  the  court  in  refusing  to  admit 
evidence  tending  to  show  that  appellee  Wil- 
liams was  to  furnish  appellant  shipping  in- 
structions and  directions,  or  at  least  tliat 
such  was  customary  between  merchant  and 
merchant,  are  overruled  for  the  reason  the 
contract  appears  to  have  been  in  writing  and 
to  contain  the  following  stipulations:  "It  is 
understood  that  no  agreement,  oonditiMis, 
or  stipulations,  verbal  or  otherwise,  except 
those  mentioned  in  this  contract,  will  be 
claimed,"  and  that  "this  order  Is  taken  sub- 
ject to  the  approval  of  the  Bhome  Milling 
Company  and  U  not  subject  to  counter- 
mand," and  furthermore  because  if  any  such 
agreement  was  made,  or  any  such  custom 
existed,  its  violation  did  not  Induce  appel- 
lant's breach  of  the  contract  Its  derelic- 
tion lay,  not  in  falling  to  ship  at  all,  but 
in  shipping  inferior  or  damaged  merchan- 
dise. 

We  overrule  the  other  assignments  com- 
plaining of  the  incompetency  of  the  witness 
Williams  and  of  the  insufficiency  of  the  evi- 
dence to  support  the  Judgment  The  evidence 
was  sufficient  to  authorize  the  recovery 
shown,  and  the  Judgment  is  therefore  af- 
firmed. 

Affirmed. 


MEMPHIS  COTTON  OIL  CO.  v.  GABDNEB. 

(No.  661.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  14,  1914.    Rehearing  Denied 

Dec.  12,  1914.) 

1.  Master  and  Servant  (!  278*)— Injubt  to 

Servant — Neolioence— Question  fob  Jubt. 

Id   an  action  for  injuries  to  an  employ^ 

by  the  falling  on  him  of  sacks  of  meal  stacked 


in  a  room  where  he  was  required  to  work, 
evidence  held  to  sustain  a  findmg  of  negligent 
failure  to  provide  a  reasonably  safe  place  in 
which  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §^954,  956-858,  960-969, 
971,  972,  977 ;    Dec.  Dig.  S  27a*] 

2.  Masteb  and  Sxbvart  (ig  288,  288*)— In- 
jubt to  Sebvant  —  Contbibutobt  Neoli- 

GENCE— ASSTJMPTION   OP  RiSK. 

Whether  an  employs,  injured  by  the  falling 
of  sacks  of  meal,  assumed  the  risk  or  was 
guilty  of  contributory  negligence  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  1068-1090,  1092-1182; 
Dec.  Dig.  ii  288,  289.*] 

3.  Afpeai.  and  Ebbob   (|  1002*)— Vbbmct— 
Conclttsiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeaL 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3935-3937;  Dec.  Dig.  | 
1002.*] 

4.  Masteb  and  Sebvant  (§  103*)— Injubt  to 

SBBVANT— NONDELEOABLE    DUTT. 

Where  sacks  of  meal  were  negligently  stack- 
ed, so  as  to  render  the  place  unsafe  for  an  em- 
ploy6  to  work,  the  employer  was  liable  for  in- 
jury to  the  employ^,  though  the  duty  to  stack 
the  sacks  had  been  delegated  to  another,  for 
the  duty  to  provide  a  reasonably  safe  place 
is  nondelegable. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IKg.  $  175 ;   Dec.  Dig.  |  103.*] 

5.  Masteb  and  Sebvant  (|  126*)- Injtjbt  to 
Sebvant— S ATS  Place  to  Wobk. 

An  employer  is  not  liable  for  a  mere  tem- 
porary unsafe  condition  of  place  of  work  of 
which  he  has  no  notice  or  of  wliich  the  exercise 
of  ordinary  diligence  would  not  have  informed 
him,  but  is  liable  where  he  could  have  known 
of  the  condition  by  the  exercise  of  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  243-261 ;.  Dec.  Dig.  { 
126.*] 

6.  Masteb  and  Sebvant  (|  107*>— Injubt  to 
Sebvant— LiABiuTT. 

Mere  temporary  dangers  created  by  fellow 
employes,  due  to  no  fault  of  the  plan  or  con- 
struction, are  not  within  the  rule  imposing  en 
an  employer  the  duty  to  provide  a  safe  place 
for  employes  in  which  to  work. 

[Hid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  199-202,  212,  254,  255 ; 
Dec.  Dig.  i  107.*] 

7.  Masteb  and  Sebvant  (i  107*)— Injubt  to 
Sebvant— LiABiLiTT. 

Where  a  worliing  place  is  made  unsafe  by 
the  material  therein  or  the  constructioD  there- 
of, and  is  in  that  condition  when  an  employ^ 
is  directed  to  work  thereat  the  employer,  negli- 
gent in  permitting  it  to  remain  in  that  condi- 
tion, is  liable  for  injuries  received  by  the  em- 
ployS. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  199-202,  212,  254.  255; 
Dec.  Dig.  I  107.*] 

8.  Masteb  and  Sebvant  (J  125*)— Injubt  to 
Sebvant— Safe  Place  to  Wobk. 

Where  the  employer's  vice  president  and 
the  general  foreman  frequently  passed  through 
a  room  when  the  work  ot^  stacking  sacks  of 
meal  was  being  negligently  done,  the  employer 
was  chargeable  wiui  notic»  of  the  danger,  and 
was  liable  for  subsequent  injury  thereby  to  an 
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employs,  not  aasistlng  in  the  work  and  know- 
ing nothing  of  the  conditionB  and  not  warned. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  243-251 ;  Dec.  Dig.  { 
125.*] 

0.  Master  and  Servant  (S  201*)— Injury  to 
Servant— Negligence— LiABirjTT. 

Where  the  negligence  of  an  employer  con- 

enrred  with  the  negligence  of  fellow  servants  in 

■tacking  sacks  of  meal  in  a  room,  an  employ^ 

injured  by  the  falling  of  the  stack  while  at  work 

could  recover. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §i  515-534;    Dec.  Dig.  | 

201.*] 

10.  Master  and  Sbbtart  (§  201*)— iNJtJRY  to 
Servant— Negligence  of  EufLOTXR  and 
Fellow  Servant. 

Where  the  negligence  of  fellow  servants  in 
removing  sacks  of  meal  stacked  in  a  room, 
where  an  employe  was  injured  by  the  falling 
of  the  stack,  concurred  with  the  negligence  of 
the  employer  in  the  conBtruction  of  the  stack, 
the  negligence  of  the  fellow  servants  would  not 
defeat  a  recovery. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |g  515-534;  Dec.  Dig.  i 
201.*] 

Am>eal  from  District  Court,  Hall  County; 
J.  A.  Nabers,  Judge. 

Action  by  W.  E.  Gardner  against  the  Mem- 
plils  Cotton  Oil  Company.  From  a  judgment 
for   plaintiff,   defendant   appeals.    Affirmed. 

Presler  &  Thome,  of  Memphis,  and  R.  B. 
Taylor  and  Leslie  Humphrey,  both  of  Hen- 
rietta, for  appellant  S.  A.  Bryant  and  J. 
M.  Eailott,  both  of  Memphis,  for  appellee. 

HUFF,  C.  J.  W.  B.  Gardner,  appellee, 
brought  an  action  for  damages  against  the 
Memphis  Cotton  Oil  Company,  for  alleged 
personal  Injuries  received  December  24,  1912, 
and  obtained  a  verdict  and  judgment  against 
appellant  for  $250.  He  alleged  that  he  was 
employed  by  appellant's  foreman  P.  M.  Hol- 
land, and  worked  under  his  direction  and 
control;  that  he  wus  assigned  by  the  fore- 
man to  the  work  of  unloading  cake  from  cars 
when  shipped  to  the  mill  for  gi-indlng  into 
meal,  which  was  his  special  work ;  and  tliat 
be  was  not  familiar  with  the  conditions  of 
the  meal  room  farther  than  the  placing  of 
the  cake  in  the  same  for  grinding  would  ren- 
der him.  On  December  24,  1912,  he  was  or- 
dered by  Holland  to  stop  the  work  of  unload- 
ing and  to  go  to  work  assisting  in  remoTlng, 
retagging,  and  loading  certain  sacks  of  meal 
from  appellant's  meal  room  into  a  car  set  for 
the  purpose  of  being  loaded ;  that  some  time 
prior  thereto  defendant,  its  foreman  and 
employe,  stacked  a  great  number  of  sacks 
filled  with  cotton  seed  meal  in  its  meal 
room  In  close  proximity  to  the  sacks  which 
he  was  commanded  to  handle,  and  in  doing 
so  carelessly  and  negligently  failed  to  tie  or 
interlock  said  sacks  in  such  manner  as  to  In- 
sure the  stacks  standing  against  jars  or 
shaking  incidental  to  the  running  of  the  ma- 
chinery therein;  that  the  sajcks  weighed 
about  100  pounds  each  and  were  stacked  one 


upon  another  to  a  great  height,  thereby  ren- 
dering the  same  topheavy  and  liable  to  fall 
and  dangerous  to  the  life  and  limb  of  such 
employes  of  the  company  who  were  required 
to  work  in  close  proximity  thereto;  that  the 
row  of  sacks  nearest  to  where  appellee  was 
about  to  work  were  stacked  with  the  ends 
towards  bis  position,  giving  it  the  appearance 
of  safety,  and  that  he  was  ignorant  of  the 
true  condition  of  the  stack  of  sacks;  that 
he  was  not  informed  of  the  danger  attend- 
ing the  performance  of  the  work  to  which 
he  had  been  temporarily  assigned;  that  the 
particular  work  he  thus  began  to  do  was  the 
lifting  of  sacks  from  the  floor  or  from  low 
stacks  commencing  but  little  above  the  place 
of  the  meal  room  and  setting  same  at  or  near 
the  door  to  retag,  and  which  were  taken 
away  and  loaded  in  the  car  by  other  hands. 
While  thus  engaged,  and  in  a  short  time  aft- 
er beginning  the  work,  and  without  knowl- 
edge on  his  part  of  danger  and  from  causes 
unknown  to  him  other  than  the  negligent, 
careless,  and  insecure  stacking  above  set  out, 
a  great  number  of  sacks  of  meal  fell  from 
their  high  and  insecure  position  and  struck 
and  bruised  him,  mashing  him  to  the  floor 
beneath  their  weight  It  is  alleged  that  the 
putting  of  the  sacks  in  the  stacks,  as  above 
described,  in  the  negligent  manner  in  which 
they  were  placed  was  the  direct  and  proxi- 
mate cause  of  appellee's  injuries,  and  that 
defendant,  its  foreman  and  employes,'  did 
not  stack  the  said  sacks  as  a  person  of  ordi- 
nary prudence  would  have  done  under  the 
same  circumstances,  and  as  was  their  duty 
to  do,  all  of  which  was  known  to  defendant, 
its  foreman  and  employes,  and  could  have 
been  known,  by  the  use  of  ordinary  care  and 
diligence,  at  the  time  and  before  the  injury, 
and  that  they  were  negligent  in  falling  to 
warn  plaintiff  of  the  danger  in  which  he  had 
been  so  suddenly  placed  by  order  of  the  fore- 
man. The  appellant  denied  negligence  in  the 
particulars  alleged,  and  alleged  that  the 
plaintiff  voluntarily  engaged  in  the  work  and 
was  not  working  at  said  time  under  the  di- 
rection of  defendant  or  any  agent  author^ 
ed  or  empowered  to  direct  him  to  engage  in 
such  work;  that  his  injuries  were  caused 
and  due  to  his  own  negligence,  which  con- 
tributed to  said  injuries,  his  negligence  being 
due  to  his  own  carelessness  in  removing  and 
loading  the  sacks  of  meal  whereby  he  In- 
curred danger  not  necessarily  tacident  to  the 
work  in  which  he  was  engaged;  that  the 
sacks  were  visible  to  him  and  all  the  dangers 
incident  to  said  sacks  stacked  as  they  were 
at  said  time  were  openly  visible  to  him,  and 
he  really  knew  or  could  have  known  of  the 
danger  incident  to  the  work  by  the  use  of 
ordinary  care;  and  that  he  is  thereby  de- 
prived of  any  right  of  recovery. 

The  first  assignment  attacks  the  finding 
of  the  Jury  because  the  finding  tliat  defend- 
ant did  not  provide  plaintiff  a  safe  place  In 


*For  other  cases  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serle*  A  Rep'r  Indexes 
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whlcl)  to  work  is  against  the  ondispnted  evi- 
dence, which  Is  to  the  effect  that  there  Is 
DO  danger  In  the  place  in  which  plaintiff  was 
at  work,  and  the  only  danger  to  which  plain- 
tiff was  exposed  was  caused  by  his  own  care- 
lessness and  his  negligent  manner  In  doing 
the  work;  that  he  was  not  engaged  In  tag- 
ging and  retagglng  the  sacks  of  meal,  but 
was  pulling  down  sacks  in  a  negligent  man- 
ner by  pulling  sacks  from  beneath  Instead 
ol  removing  them  from  the  top,  which  work 
he  was  doing  voluntarily  without  instruc- 
tions either  as  to  doing  or  the  manner  in 
which  he  was  to  do  the  work  from  any  one, 
and  with  full  knowledge  of  the  danger  to 
which  he  was  exposing  himself  by  the  way 
he  was  removing  said  sacks  of  meal.  Ap- 
pellant submits  this  assignment  as  a  propo- 
sition, and  two  other  propositions  are  sub- 
mitted thereunder:  First,  that  plaintiff  based 
his  cause  of  action  upon  the  negligence  of 
defendant  falling  to  stack  the  sacks  in  the 
meal  room  as  an  ordinarily  prudent  person 
would  have  done  and  upon  no  other  ground. 
It  was  Incumbent  upon  the  plaintiff  to  es- 
tablish the  same  by  a  preponderance  of  the 
evidence,  and,  U  he  failed,  the  court  should 
not  have  submitted  the  issue  to  the  Jury. 
And,  second,  plaintiff  could  only  recover  upon 
the  allegation  of  negligence  alleged,  and.  If 
the  evidence  did  not  support  same,  It  was 
error  to  submit  a  right  of  recovery  upon  any 
other  ground,  even  if  the  evidence  support- 
ed the  other  ground  not  alleged,  and  the 
court  should  have  instructed  a  verdict  for 
the  defendant 

[1-S]  The  first  issue  submitted  to  the  Jury 
in  effect  is: 

"Did  defendant  company,  its  foreman  and  em- 
ployes, fail  to  stack  the  sacks  with  a  view  of 
avoiding  injury,  as  an  ordinarily  prudent  per- 
son would  have  done?" 

The  "Jury  answered  this  issue  in  the  affirm- 
ative. We  are  at  a  loss  to  understand  what 
Issue  was  here  submitted  that  had  no  plead- 
ing to  support  it  The  jury  further  found 
that  the  appellee  was  not  guilty  of  contribu- 
tory negligence,  and  further  answered  that 
the  danger  In  bundling  the  sacks  was  not 
open  and  visible,  so  that  plaintiff  could  see 
or  know  of  it,  or,  from  the  nature  of  the 
work,  would  reasonably  acquire  knowledge  of 
such  danger;  and  further  that  he  did  not 
yoluntarily  assume  the  risk.  They  also 
found  that  P.  M.  Holland,  the  foreman  of  the 
mill,  Instructed  him  to  move  the  sacks  and 
to  work  in  the  place  where  the  sacks  were 
being  moved.  The  testimony  of  appellee  and 
that  introduced  by  him  Is  to  the  effect  titat 
P.  M.  Holland,  the  foreman  and  manager 
of  the  mill,  who  had  the  authority  to  em- 
ploy and  discharge,  directed  the  appellee  to 
assist  In  tagging  and  retagglng  the  sacks, 
and  that,  in  obedience  to  such  instructions, 
appellee  left  the  work  to  which  he  had  been 
assigned,  and  which  he  had  theretofore  been 
doing  (that  Is,  unloading  cotton  seed  cake 
and  carrying  It  into  the  mill  or  crusher  to 


be  ground  Into  meal) ;  that  be  went  into  the 

room  where  the  meal  was  stacked  to  assist 
those  engaged  In  tagging  and  retagglng  the 
sacks.  In  order  to  tag  and  retag  the  sacks. 
It  was  necessary  to  take  the  sacks  from  the 
stacks  and  place  them  so  the  old  tags  coull 
be  taken  off  and  new  ones  put  on,  and, 
while  he  was  removing  the  sacks,  a  stack  of 
the  sacks  fell  on  him,  covering  him  up,  in- 
juring his  ankle,  etc.  His  evidence  Is  that 
he  did  not  know  who  had  or  how  the  stacks 
bad  been  constructed  previous  to  his  going 
to  work,  and  that  no  one  warned  him  of  the 
danger  therefrom.  He  further  testified  that 
he  thought  he  would  be  perfectly  safe  in  get- 
ting the  sacks,  and,  If  he  had  not  so  thought, 
he  would  not  have  gone  In  after  the  sacks. 
The  evidence  shows  that  sacks  had  been  tak- 
en by  others  from  the  two  tiers  when  appellee 
went  Into  the  room  to  work,  and  these  two 
tiers  extended  about  one-third  the  height  of 
the  stack  at  bis  side,  or  about  six  or  seven 
high.  It  was  out  of  these  tiers  that  appel- 
lee commenced  to  remove  the  sacks,  and 
be  had  been  there  but  a  short  time  wben  the 
stack  fell  over  and  caught  him.  He  further 
states  that  the  ends  of  the  sacks  next  to 
those  he  was  moving  were  towards  him,  and 
he  did  not  think  this  tier  would  fall  to- 
wards him,  but  that,  if  they  fell,  they  woald 
roll  off  to  the  side  from  him.  From  the 
evidence  we  do  not  find  that  he  undermined 
the  tiers  of  sacks  next  to  the  ones  he  was 
removing,  but  only  took  off  the  tier  which 
adjoined  the  ones  that  fell.  Up  to  tbe  time 
of  the  injury  he  was  not  aware  of  tbe  man- 
ner In  which  the  stack  bad  been  constructed. 
It  appears  from  the  evidence  that  the 
back  tier  of  the  stack  next  to  tbe  stuck,  with 
the  ends  towards  appellee,  the  sacks  therein 
for  several  tiers  were  piled  one  upon  tbe 
other,  without  being  tied  or  interlocked,  and 
that  these  tiers  pushed  out  the  der  next  to 
appellee  and  toppled  It  over  on  him.  At 
least  the  Jury  were  authorized  to  find  that 
the  failure  to  tie  or  Interlock  the  rear  sacks 
caused  them,  by  reason  of  their  weight,  to 
force  over  the  tier,  the  ends  of  which  were 
next  to  appellee,  and,  if  they  had  been  tied, 
the  sacks  would  not  have  so  fallen,  and  that 
they  were  negligently  stacked.  It  appears 
from  the  evidence  that,  after  this  accident, 
appellant  caused  stacks  in  the  room  to  be 
tied  or  interlocked  by  persons  then  at  work 
in  that  room.  There  is  evidence  to  the  ef- 
fect that  two  weeks  previous  to  tbe  accident 
sacks  so  stacked  had  fallen  in  that  room. 
There  Is  evidence  that  in  removing  the  sack!< 
from  the  stack  It  was  the  rule  at  that  mill, 
and  the  manager  and  foreman  had  so  in- 
structed the  employes,  to  take  the  sacks 
down  by  tiers  and  leave  the  other  tier  with 
the  straight  wall  of-  sacks.  This,  however. 
Is  denied,  and  there  is  evidence  that  tbe  em- 
ployes were  instructed  to  commence  remorln; 
the  sacks  from  the  top.  As-  a  matter  of 
fact,  every  issuable  fact  In  this  case  was 
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controverted,  and  tbe  testimony  thereon  Is 
conflicting.  The  evidence  in  this  case  tends 
to  show  that  appellee  had  not  been  at  vrork 
In  removing  sacks  for  tagging  exceeding  30 
minutes  when  the  accident  occurred,  and  be 
says  that  he  had  only  removed  seven  or 
eight  sacks  and  pulled  the  tags  off  ready  for 
retagging.  The  evidence  shows  that  Holland, 
the  superintendent,  the  day  of  the  accident, 
or  the  day  after,  told  the  appellee  that  it 
was  through  appellant's  carelessness  that  he 
was  hurt,  and  that  they  would  pay  his  doc- 
tor's bill,  and  for  his  time  while  confined, 
and  that,  if  it  had  been  his  negligence,  they 
would  not  do  so.  The  evidence  shows  they 
did  pay  his  doctor's  bill  and  for  his  time 
lost  We  do  not  feel  authorized,  therefore, 
to  say  there  was  no  fact  which  authorized 
the  Jury  to  And  negligence,  or  in  holding  that 
tbe  uncontroverted  facts  show  that  appellee 
was  guilty  of  contributory  negligence,  and 
that  he  assumed  the  risk. 

As  usual  in  cases  of  this  character,  there 
Is  a  perfect  wilderness  of  contradiction  and 
conflicting  testimony,  but  on  that  ground 
alone  we  do  not  feel  Justified  in  holding  the 
verdict  is  without  support  We  do  not  think 
that  It  can  be  said,  as  a  matter  of  law,  that 
an  inexperienced  man,  relying  upon  the  as- 
sumption that  the  master  knows  his  duty  to 
the  employes,  and  will  perform  it,  would 
have  known  the  manner  of  doing  the  work 
was  not  a  reasonably  safe  one.  We  do  not 
think  within  the  30  minutes'  work  that  he  ac- 
quired such  knowledge  as  to  apprise  him  of 
tbe  danger  he  encountered  In  continuing  the 
work.  These  questions,  we  think,  were  for 
the  Jury,  and,  having  passed  upon  the  facts, 
we  do  not  believe  we  should  disturb  their 
findings.  Bonnet  v.  Railway  Co.,  89  Tex. 
72,  33  S.  W.  834.  There  is  evidence  at  least 
tending  to  support  the  findings  of  the  Jury. 
The  same  may  be  said  as  to  contributory 
negligence,  onie  appellee  Is  not  shown  to 
bave  conducted  himself  out  of  the  usual  and 
ordinary  way  of  performing  the  work,  and 
the  testimony  is  that  the  method  of  reducing 
the  pile  of  sacks  was  resorted  to  In  the  In- 
stant case  that  bad  tberetofore  been  used 
and  directed.  True,  some  of  the  witnesses 
say  It  would  have  been  better  and  safer  to 
take  the  sacks  from  the  top,  but  at  least  the 
question  was  for  the  Jury  to  say  whether  an 
ordinarily  prudent  man  would  have  acted  as 
did  appellee  under  the  circumstances. 

The  second  assignment  is  to  the  effect  that 
the  court  erred  in  submitting  the  third  special 
issue,  wherein  the  alleged  negligence  of  de- 
fendant's foreman  in  placing  plaintiff  in  an 
unsafe  place  to  work  was  submitted;  that 
the  answer  of  the  Jury  thereto  is  without 
evidence  to  support  it:  and  that  the  undis- 
puted evidence  shows  the  place  to  have  been 
safe,  and  the  danger  arose  from  the  negli- 
gence of  plaintiff,  and  with  full  knowledge 
that  tbe  work  was  dangerous.  It  being  open 
and  obvious,  and  the  facts  which  show  his 


attention  was  called  thereto  while  doing  tbe 
work.  The  proposition  thereunder  Is  that  a 
verdict  against  defendant  Is  erroneous,  where 
the  undLsputed  evidence  shows  that  the  place 
in  which  the  plaintiff  was  directed  to  work 
was  not  of  itself  dangerous,  but  that  the  dan- 
ger resulted  from  the  manner  In  which  plain- 
tiff undertook  to  perform  the  work  without 
any  direction  on  the  part  of  the  principal. 
This  assignment  and  the  proposition  there- 
under, we  think,  Is  substantially  disposed  of 
by  our  findings  under  the  first  assignment. 
The  first  and  second  assignments  have  includ- 
ed therein  a  proposition  that  the  court  should 
not  have  submitted  to  the  Jury  issues  Nos. 
1  and  3,  whether  the  place  was  a  safe  one  In. 
which  appellee  could  work',  because  it  as- 
serted that  the  uncontroverted  evidence  is 
that  it  was  safe.  The  issue  as  to  the  place 
was  not  directly  submitted  in  issue  No.  1, 
but  was  submitted  in  issue  No.  3.  It  is  doubt- 
ful from  appellant's  brief  whether  the  issue 
of  a  safe  place,  is  properly  presented  for  con- 
sideration in  this  court  There  are  no  prop- 
ositions following  the  assignments  which  pre- 
sent the  question,  and  the  assignments  them- 
selves cannot  be  treated  as  a  proposition  un- 
der tbe  rules.  This  case,  however,  presents 
the  question  of  a  safe  place  and  the  question 
of  fellow  servant,  which  appellant  has  not 
presented,  as  we  understand  it,  by  its  prop- 
ositions, but  the  case  is  such  that  it  has  been 
forced  upon  our  attention. 

[4]  If  the  sacks  of  meal  were  negligently 
constructed,  thereby  rendering  the  meal  room 
an  unsafe  place  for  the  appellee  to  do  the 
work,  then  under  tbe  rule  requiring  the  mas- 
ter to  provide  and  maintain  a  reasonably 
safe  place  in  which  Its  servants  are  to  work 
would  render  the  appellant  liable  In  this  case, 
even  If  it  had  delegated  that  duty  to  another. 
The  duty  to  provide  a  reasonably  safe  place 
Is  nonassignable  and  nondelegable  by  the 
master.  Hugo,  etc.,  v.  Palz,  104  Tex.  563, 141 
S.  W.  518;  Lentry  v.  McCracken,  105  Tex. 
407,  150  S.  W.  1156.  The  authorities  cited  by 
appellant  upon  other  issues  treat  the  rule  of 
a  safe  place  as  not  applying  to  tbe  manner 
In  which  freight  or  the  like  Is  loaded  in  a 
place  by  other  servants.  It  has  been  held  by 
a  Court  of  Civil  Appeals  that  where  a  night 
crew  had  stacked  cross-ties  so  that  they  top- 
pled over  and  injured  a  member  of  the  day 
Crew  required  to  work  near  tbe  place  where 
they  were  stacked,  "it  was  the  duty  of  the 
railroad  company,"  says  that  court,  "to  pro- 
vide a  safe  place  for  Its  servants  to  perform 
their  worlc,  and  to  that  end  to  exercise  ordi- 
nary diligence.  This  duty  extended  also  to 
the  maintenance  of  the  premises  in  a  reason- 
ably safe  condition."  As  soon  as  "it  was 
shown  that  the  remnant  stack  of  ties  was  lia- 
ble to  topple  over  and  fall  upon  the  men  while' 
at  work,  and  injure  them,  the  dangerous  con- 
dition in  which  it  was  rendered  the  premises 
unsafe."  Railway  Co.  v.  Echols,  17  Tex.  Civ. 
App.  677,  41  S.  W.  488.    A  writ  of  error  was 


Digitized  by 


Google 


1086 


171  SOUTHWESTERN  RBPOBTEB 


(Tex. 


denied  in  that  case,  and  previous  thereto  the 
case  had  been  passed  npon  by  the  Supreme 
Court  87  Tex.  339,  27  S.  W.  60,  28  S.  W.  517. 
In  the  last  report  the  question  of  safe  place 
is  suggested  by  the  Supreme  Court. 

[t]  Appellant  would  not  be  liable  for  a 
mere  temporary  unsafe  condition  of  wliich  It 
had  no  notice,  or  by  the  exercise  of  ordinary 
diligence  would  not  be  charged  with  notice, 
but,  If  it  could  have  known  of  the  same  by 
ordinary  care,  the  company  would  be  liable. 
Ray  V.  Railway  Co.,  40  Tex.  Civ.  App.  99,  88 
S.  W.  466. 

[8,  7]  Mere  temporary  dangers  created  by 
fellow  servants,  due  to  no  fault  of  plan  or 
construction,  do  not  fall  under  the  rule  im- 
posing the  duty  of  the  master  to  'provide  a 
safe  place,  but  we  believe  the  authorities  will 
support  the  proposition,  when  the  place  has 
been  rendered  unsafe  by  the  material  therein 
or  the  construction  thereof,  and  is  in  that 
condition  when  the  servant  is  directed  to 
work  thereat  for  the  master,  if  the  master 
was  negligent  in  permitting  It  to  remain  in 
that  condition,  the  servant  may  recover  for 
injuries  occasioned  by  the  unsafe  place.  In 
such  case,  negligence  appearing,  it  is  a  ques- 
tion of  fact  for  the  jury  whether  that  neg- 
ligence was  in  respect  to  what  was  done  or 
undertaken  by  the  fellow  workmen  or  was 
the  negligence  of  the  master.  Arkerson  v. 
Dennlson,  117  Mass.  407. 

[I]  The  first  issue  submitted  to  the  jury 
was  as  follows: 

"Did  the  company  and  its  foreman  and  em- 
ployes fall  to  stack  the  sacks  of  meal,  testified 
about,  as  a  person  of  ordinary  prudence  would 
have  done,  with  a  view  of  avoiding  injury  to 
worlimen? 

The  jury  an.swered,  "Yes."  And  they  an- 
swered that  such  failure  was  the  proximate 
cause  of  said  sacks  falling  on  the  plaintlfC. 
And  the  third  issue  was  as  follows: 
"Was  defendant's  foreman  negligent  in  plac- 
ing plaintiff  to  work  in  an  unsafe  place,  if 
you  find  that  be  did,  without  warning  him  of 
the  danger,  if  you  find  that  be  did  not?  You 
will  answer  the  above  question  in  the  negative, 
unless  you  find  that  said  foreman  knew  that 
said  place  was  unsafe,  or  by  the  exercise  of  or- 
dinary care  could  have  known  it,  and  in  this 
connection  you  are  instructed  tnat  it  is  the 
duty  of  an  employer  to  exercise  ordinary  care  to 
furnish  employes  with  a  reasonably  safe  place 
to  work." 

The  Jury  answered  this  question,  "Yes." 
An  employ^  of  appellant,  by  the  name  of 
Blosser,  testified  that  he  assisted  and  direct- 
ed in  the  stacking  of  the  meal  in  the  room 
the  week  previous,  and  that  he  was  the  fore- 
man of  the  meal  room.  He  did  not  have  the 
right  to  employ  and  discbarge.  The  vice 
president,  Bennett,  and  Holland,  the  general 
foreman,  frequently  passed  through  the  room 
when  the  work  was  being  done.  The  appel- 
lee did  not  assist  in  the  construction  of  the 
stacks,  and  says  he  knew  nothing  of  Its  con- 
dition and  was  not  warned  with  reference 
tliereto,  which  the  jury  found  was  true.    Wei 


think  under  such  condition.  If  the  master  was 
negligent  in  falling  to  furnish  a  reasonably 
safe  place,  that  the  acts  of  other  servants 
would,  in  the  construction  of  the  piles  of 
sacks,  be  the  act  of  the  master,  and  not  of  a 
fellow  servant,  In  so  far  as  the  appellee  in 
this  case  is  concerned. 

[9, 10]  If  the  master  was  negligent,  and 
such  negligence  concurred  with  that  of  fellow 
servants,  in  the  construction  of  the  stacks, 
appellee  would  have  the  right  of  recovery. 
If  the  fellow  servants,  in  removing  the  sacks, 
were  negligent,  and  such  negligence  concur- 
red with  the  negligence  of  the  master  in  the 
construction  of  the  stacks  resulting  in  injury 
to  appellee,  this  would  not  defeat  a  recovery 
by  appellee.  The  jury  found  appellee  him- 
self was  not  guilty  of  negligence  contribut- 
ing to  his  Injury,  and,  under  the  finding,  ap- 
pellee was  entitled  to  a  verdict 

We  find  no  reversible  error,  and  the  Judg- 
ment will  be  affirmed. 


KYNARD  et  al.  v.  TUCKER.    (No.  8042.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  28,  1914.) 

1.  Vendob  and  Pubchaser  (I  2e9*)  —  Vkn- 
dob's  Likn  —  Enfobcemsnt  —  Equitiks  of 
Advbbse  Fabtt. 

If  a  vendor  can  have  foreclosure,  he  is  lim- 
ited to  that  remedy,  and  is  not  permitted  to  as- 
sert his  superior  title  against  his  vendee  or  those 
claiming  under  him,  when  the  equities  of  such 
persons  so  require. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  CentDig.  §  769-763;  DecDig.  {  269.»1 

2.  Vendob  and  Pubchaseb  (|  260*)— Vkn- 
DOK's  Lien  —  Enfobcement  — EgtriTiKS  of 
Advebsb  Pabtt. 

A  vendor  of  a  section  of  land  retained  a 
vendor's  lien,  as  shown  by  vendor's  lien  notes 
and  stipulation  in  the  deed.  A  remote  purchas- 
er, assuming  the  payment  of  the  notes,  recon- 
veyed  the  south  half  to  hia  grantor,  who  aasnm- 
ed  the  pa!yment  of  the  notes,  and  conveyed  to 
plaintiff  the  north  half  for  a  valuable  consider- 
ation, without  assumption  of  payment  of  the 
notes.  Plaintiff  had  notice  of  the  lien.  Subse- 
quently defendant  obtained  title  to  the  south 
half  by  quitclaim,  and  also  the  vendor's  lien 
notes,  and  obtained  a  judgment  removing  clouds 
on  his  title  on  the  entire  section,  but  plaintiif 
was  not  a  party  to  the  action.  Held,  that  plain- 
tiff had  such  equities  as  against  the  enforce- 
ment of  the  vendor's  lien  as  to  require  satisfac- 
tion first  out  of  the  south  half  and  a  sale  of  hia 
half  for  any  balance. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  664-660;  Dec.  Die. 
{  260.»] 

3.  Vendob  and   Pdbobaskb    ({  285*)— Pna- 

CHABEBS    or    InCUUBEBED    PbOF£BT7  —  PeB- 

sonal  LiABiLrrT. 

Where  a  purchaser  of  a  part  of  a  tract  sub- 
ject to  a  vendor's  lien  for  the  price  did  not  as- 
sume to  pay  the  debt  or  any  part  thereof,  the 
holder  of  the  vendor's  lien  notes  could  not  re- 
cover a  personal  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  If  800-807;  Dec.  Dig. 
S  285.*] 


*For  other  cases  sm  soma  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  DIx.  Key-No.  Berlei  A  R«p'r  ladeztB 
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4.  Vendor  and  Pubchaseb  (J  260*)— Ven- 
dor's Lien— Enfobcement. 

Where  defendant  acquired  vendor's  Hen 
notes  for  a  section  and  a  quitclaim  deed  of  the 
south  half  and  a  judgment  for  the  whole  sec- 
tion, the  north  half  of  which  had  been  previous- 
ly purchased  for  a  valuable  consideration  by 
plaintiff,  who  had  notice  of  the  lien,  but  who  did 
not  assume  to  pay  it,  and  who  was  not  a  party 
to  the  action  in  which  the  judgment  was  ren- 
dered, defendant  must  first  ascertain  the  value 
of  the  south  half,  and,  if  that  be  less  than  the 
debt,  he  could  foreclose  for  the  balance  against 
the  north  half. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  664-660 ;  Dec.  Dig.  i 
260.*] 

Appeal  from  District  Court,  Eastland 
County;   Thomas  L.  Blanton,  Judge. 

Action  by  M.  O.  Tucker  against  J.  B.  Ky- 
nard  and  anotheiv  From  a  Judgment  grant- 
ing relief,  defendants  appeal.     Affirmed. 

Harris  &  Burton,  of  Ft  Worth,  for  ap- 
pellants. J.  M.  Wagstaff,  of  Abilene,  for  ap- 
pellee. 

DUNKUN,  J.  Chas.  J.  C^nda  and  others 
sold  to  J.  F.  Battle  section  25,  township  7, 
block  51,  Texas  &  Padflc  Railway  Company 
survey  in  Reeves  county,  in  part  considera- 
tion for  which  conveyance  Battle  executed 
eight  vendor's  lien  notes  payable  to  the 
grantors  in  the  sum  of  $192  each.  In  this 
deed,  and  also  in  the  notes  given,  a  vendor's 
lien  was  expressly  retained  to  secure  the 
payment  of  the  note.  Battle  then  sold  the 
section  to  J.  T.  H.  Lipscomb,  who  assumed 
the  payment  of  the  notes.  Lipscomb  sold 
the  survey  to  A.  H.  Darnell  in.  consideration 
of  his  assumption  of  the  payment  of  the 
notes.  Darnell  then  reconveyed  the  soutta 
one-half  of  the  survey  to  Lipscomb,  who.  In 
consideration  of  that  conveyance,  assumed 
the  payment  of  the  vendor's  Uen  notes  above 
mentioned.  Eight  days  later  Darnell  sold 
the  north  one-half  of  the  survey  to  M.  O. 
Tucker  by  warranty  deed  for  a  cash  consid- 
eration of  $3,200.  This  deed  was  duly  re- 
corded. There  were  several  subsequent 
sales  of  the  south  one-half  of  the  survey; 
the  grantee  in  the  first  being  L.  F.  Sensa- 
baugh,  and  In  the  second  Frank  Siley,  both 
of- whom  assumed  payment  of  the  notes  men- 
tioned. Riley's  title  was  later  sold  to  W.  W. 
Haggard  by  H.  M.  Hood,  trustee,  by  virtue 
of  a  deed  of  trust  executed  by  Riley  to  se- 
cure the  payment  of  notes  executed  by  him. 
W.  W.  Haggard  in  turn  conveyed  the  same 
prpperty  to  W.  T.  Banes.  As  consideration 
for  that  conveyance  Banes  executed  vendor's 
lien  notes,  payable  to  Haggard,  but  it  was 
expressly  recited  in  the  deed  that  those 
notes  were  Inferior  liens  to  the  seven  ven- 
dor's lien  notes  then  outstanding  In  favor  of 
Cauda,  one  of  the  eight  of  said  notes  having 
already  been  paid.  Banes  and  Battle  then 
executed  quitclaim  deeds  to  J.  B.  Kynard 
and  T.  P.  Boyd,  by  the  terms  of  which  they 
quitclaimed  all  the  right,  title,  and  interest 
in  and  to  the  entire  survey.     Prior  to  the 


execution  of  that  deed  Cauda  and  the  other 
payees  In  the  original  vendor's  lieu  notes 
mentioned  instituted  suits  upon  the  entire 
survey  to  collect  seven  of  the  notes,  alleging 
payment  of  the  other  note ;  Battle,  Riley,  and 
Banes  and  others  being  made  defendants  in 
the  suit  Pending  this  suit  the  plaintiffs  in 
the  case  conveyed  the  notes,  and  also  the 
superior  title  outstanding  In  them,  to  Boyd 
and  Kynard.  Boyd  and  Kynard  then  inter- 
vened in  the  foreclosure  suit,  and  by  their 
plea  claimed  the  superior  title  to  the  entire 
survey,  and  prayed  for  judgment  therefor 
and  for  cancellation  of  all  deeds  held  by 
Battle  and  other  defendants  and  for  the  re- 
moval of  the  cloud  from  the  plaintiffs'  title 
by  reason  thereof.  Judgment  was  rendered 
granting  them  that  relief.  In  that  suit,  how- 
ever, M.  O.  Tucker  was  not  made  a  party. 
Boyd  and  Kynard  paid  taxes  on  the  entire 
survey  for  the  year  1912,  and  M.  O.  Tucker 
has  never  lived  on  nor  improved  the  north 
one-half  claimed  by  him. 

The  present  suit  was  instituted  by  M.  O. 
Tucker  against  Boyd  and  Kynard  to  recover 
the  north  one-half  of  the  survey.  In  his  pe- 
tition plaintiff  set  out,  substantially,  the  his- 
tory of  the  title  as  shown  above,  specially 
alleging  that  he  was  not  a  party  to  the  suit 
by  Canda  and  others  which  resulted  in  a 
judgment  in  favor  of  Kynard  and  Boyd  for 
the  entire  survey,  and  that  he  was  not  bound 
thereby.  He  further  alleged  that  the  defend- 
ants had  actual  and  constructive  notice  of 
his  claim  of  title ;  that  he  should'  be  decreed 
title  to  the  north  one-half  free  from  any  of 
the  notes  in  favor  of  Canda  and  his  coven- 
dors,  but  that,  tf  he  should  be  mistaken  in 
that  claim,  then  he  prayed  that  judgment 
be  rendered  establishing  the  amount  of  the 
Indebtedness  due  on  said  seven  notes;  that 
the  same  be  adjudged  a  prior  lien  on  the 
south  one-half  of  the  survey;  and  that  the 
south  o;ie-half  be  sold  for  the  purpose  of 
satisfying  said  indebtedness  before  resort  to 
the  north  one-half.  He  further  alleged  that 
the  south  one-half  of  the  survey  was  of  great- 
er value  than  the  entire  debt  evidenced  by  . 
said  aeven  notes. 

In  their  answer  the  defendants  Kynard 
and  Boyd,  claimed  the  superior  title  to  the 
entire  survey  as  against  plaintiff,  and  sought 
judgment  accordingly,  vrith  the  further  pray- 
er that  plaintUTs  claim  of  title  be  canceled 
and  held  for  naught  Defendants  further 
alleged  that  plaintiff  had  notice  of  such  su- 
perior title  before  he  purchased  the  north 
one-half  of  the  survey.  Defendants  further 
set  out  the  seven  vendor's  lien  notes,  and 
prayed  for  a  foreclosure  of  the  vendor's  lien 
retained  by  Cauda  and  his  covendors  as 
against  the  entire  survey ;  this  prayer  being 
in  the  alternative  to  the  prayer  for  recovery 
of  title  as  against  the  plaintiff.  Defendants 
further  alleged  the  payment  by  them  of  $9.- 
60  taxes  on  the  survey,  and,  as  a  part  of 
the  alternative  plea  mentioned  above,  they 
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also  prayed  for  foreclosure  of  lien  by  reason 
of  payment  of  those  taxes. 

Judgment  was  rendered  denying  defend- 
ants' prayer  for  recovery  of  title  to  the  north 
one-half  of  the  survey,  but  establishing  an 
indebtedness  in  favor  of  the  defendants  up- 
on the  notes  executed  to  Canda  and  others  of 
$1,767.36,  the  amount  paid  therefor  by  the 
defendants,  with  a  decree  of  foreclosure  of 
vendor's  lien  upon  the  whole  survey  subject 
to  the  provision  that  the  south  one-half  of 
the  survey  should  be  first  exhausted  to  pay 
the  indebtedness  before  resort  to  the  north 
one-half,  and  that  the  north  one-half  be  sold 
in  the  event  only  the  proceeds  of  the  sale 
of  the  south  one-half  should  be  insufficient 
to  satisfy  the  indebtedness.  From  that  Judg- 
ment defendants  Kynard  and  Boyd  have  ap- 
pealed. 

[1,2]  The  first  question  to  be  determined 
is  whether  or  not  the  superior  title  remaining 
in  Canda  and  his  covendors,  of  which  Tuck- 
er bad  due  notice  at  the  time  he  purchased, 
and  which  superior  title  was  acquired  by 
Kynard  and  Boyd,  should  prevail  as  against 
Tucker's  title  to  the  north  one-half  of  the 
survey.  Notwithstanding  the  fact  that  Tuck- 
er was  charged  with  notice  of  the  superior 
title  remaining  In  Canda  and  his  associates, 
yet,  if  the  holders  of  the  superior  title  can 
t>e  fully  protected  in  their  rights,  equity 
would  not  sanction  a  decree  forfeiting  Tuck- 
er's title  In  favor  of  the  superior  title,  if 
Tucker's  failure  to  pay  off  the  prior  ven- 
dor's lien  notes  has  not,  under  the  rules  of 
equity,  deprived  him  of  the  right  to  claim 
protection.  Kynard  and  Boyd  Insist  that, 
as  Tucker  has  never  paid,  nor  offered  to 
pay,  said  notes,  he  has  no  standing  In  a  court 
of  equity  to  deny  their  right  to  recover  the 
superior  title  to  the  property.  It  will  be 
noted,  however,  that  in  purchasing  the  north 
one-half  of  the  survey  Tucker  did  not  as- 
sume the  payment  of  the  notes,  and  in  his 
petition  he  expressly  alleged  that  the  south 
one-half  of  the  survey,  which,  as  to  him,  was 
primarily  liable  for  debt,  was  of  a  value  in 
excess  of  the  amount  due  on  the  notes.  EHir- 
thermore,  after  asserting  a  claim  of  title 
to  the  exclusion  of  the  notes,  he  prayed  that 
the  entire  survey  be  sold  and  the  amount 
found  to  be  due  upon  the  notes  to  be  satis- 
fled  first  out  of  the  proceeds  of  the  south  one- 
half  of  the  survey  before  resort  to  the  pro- 
ceeds of  the  north  one-half  of  the  survey. 
Under  those  circumstances,  we  are  of  the 
opinion  that  it  would  be  inequitable  to  say 
that  he  should  be  required  to  pay  oft  the 
entire  debt  as  a  condition  precedent  to  bis 
resistance  of  the  defendants'  suit  to  recover 
title  to  the  north  one-half  of  the  survey, 
when,  as  between  him  and  his  vendor  and  all 
other  grantees  In  the  several  deeds  above 
mentioned,  he  clearly  had  the  right  to  have 
the  south  one-half  of  the  survey  exhausted 
for  the  payment  of  the  debt  before  resort 


to  the  north  one-half.  While  it  Is  well  set- 
tled that  when  a  vendor's  lien  is  expressly 
retained  to  secure  the  payment  of  purcbasfe 
money  for  the  land  the  superior  title  remains 
with  the  vendor,  it  is  equally  well  settled 
that,  if  the  vendor  can  have  a  foreclosure  of 
his  lien,  and  thus  secure  payment  of  tbe 
full  purchase  price  of  the  land  in  accordance 
with  the  terms  of  his  conveyance,  he  will  be 
limited  to  that  relief  to  the  exclusion  of  the 
assertion  of  the  superior  title  against  his 
vendee,  or  any  one  claiming 'under  him,  when 
the  equities  of  such  persons  so  require. 
Pierce  v.  Moreman,  84  Tex.  596,  20  S.  W. 
821;  Stone  Land  &  Cattle  Co.  v.  Boon,  73 
Tex.  548, 11  S.  W.  644. 

[3,  4]  According  to  the  terms  of  the  seven 
vendor's  lien  notes,  there  was  due  thereon  at 
date  of  the  Judgment  $2,126.13.  Kynard  and 
Boyd  bad  purchased  those  notes  for  tbe  siun 
of  $1,767.36,  which  was  the  face  value  of 
the  notes  at  that  time,  in  March,  1912,  tbe 
date  of  the  defendants'  purchase  of  the  same, 
and  which  was  nearly  two  years  prior  to  the 
date  of  Judgment.  In  the  Judgment  render- 
ed the  court  decreed  foreclosure  upon  the  en- 
tire survey  for  the  amount  so  paid,  and  ap- 
pellants complain  that  reversible  error  was 
committed  In  refusing  a  foreclosure  for  the 
sum  of  $2,126J.3,  the  amount  appearing  to 
be  due  upon  the  notes  at  the  date  of  the  Judg- 
ment In  the  Judgment  it  is  recited  that  no 
proof  was  offered  to  show  the  value  of  the 
south  one-half  of  the  survey.  As  noted  al- 
ready, appellants  were  not  entitled  to  any 
personal  Judgment  against  Tucker  for  the 
debt,  because  he  had  not  obligated  himself 
to  pay  the  same.  In  the  absence  of  a  re- 
covery of  tbe  land,  the  most  that  appellants 
could  rightfully  expect  would  be  to  subject 
Tucker's  half  of  the  survey  to  payment  of  the 
balance  due  on  the  notes  after  applying  the 
value  of  the  south  one-half  of  the  survey  as 
a  credit  thereon.  Appellants  could  not  prop- 
erly ask  for  a  foreclosure  of  the  lien  against 
the  south  one-half  of  the  survey,  which  was 
their  own  property.  If  they  desired  to  sell 
the  south  half  of  the  survey  for  the  puriK>se 
of  paying  the  notes,  they  could  do  so  with- 
out the  aid  of  the  court,  and  we  ftnow  of  no 
decision  that  would  grant  them  such  aid. 
Instead  of  foreclosing  the  Hen  upon  the  south 
half  of  the  survey,  as  well  as  the  north  half, 
the  proper  procedure  would  have  been  to  as- 
certain the  value  of  the  south  half,  and,  if 
that  value  was  less  than  the  amount  of  the 
debt,  to  have  decreed  a  foreclosure  for  the 
balance  against  the  north  half  of  the  survey. 
In  the  absence  of  proof,  we  cannot  say  that 
the  value  of  the  south  half  is  less  than  the 
full  amount  appearing  to  be  due  upon  the 
notes,  and  hence  it  does  not  appear  that  the 
error.  If  any,  now  complained  of  resulted 
in  Injury  to  appellanta  Rule  62a,  149  S. 
W.  X. 

All  assignments  of  error  are  overruled,  and 
the  Judgment  is  affirmed. 
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ANDERSON  &  DAT  ▼.  DARSBT.    (No.  876.) 

(Court  of  CivU  Appeals  of  Texas.     M  Paso. 
Dec.  17,  1914.) 

1.  Appkai.  and  Ebbob  (§  736*)— ABaiQNiaNis 

OP  EbBOB— SUFFICIXNCT. 

An  assignment  complaining  of  the  over- 
ruling of  distinct  and  unrelated  motions  for  a 
directed  verdict  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  $S  3028,  3029;  Dec.  Dig.  § 
736.*J 

2.  Appeal  and  Ebbob  (§  724*)- Assignments 
OP  Ebbob— SuFPiciENCT. 

Assignments  of  error,  which  set  out  the 
substance  of  the  bills  of  exception  referred  to 
simply  by  number,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  2987-3001,  3022;  Dec. 
Dig.  (  724.*] 

8.  Appbai.  and  Ebbob  (§  501*)— Pxessbvatior 
OP  Gbounds  op  Rkvikw  in  ComT  below— 
Bills  of  Exception. 

Assignments  on  the  refusal  of  special  charg- 
es will  not  be  reviewed,  unless  exceptions  were 
preserved  by  bills  taken  according  to  Acts  38d 
Leg.  c.  S9. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-2305;  Dec.  Dig.  § 
501.*J 

4.  Appeal  and   Ebbob  (§   1060*)— Review— 

HABMLESa  ERHOB. 

Defendant's  counsel  said  of  one  of  the 
plaintiffs,  "God  help  you  if  you  fall  into  the 
hands  of  one  of  these  town  lot  salesmen."  He 
also  spoke  of  bis  client  as  an  honest  old  farmer 
and  of  the  income  of  town  Iqt  salesmen  as  ill- 
^otteu  gains.  Exceptions  to  these  remarks  be- 
ing overruled,  he  stated  that  to  his  knowledge 
more  town  lot  salesmen  had  been  indicted  for 
swindling  and  sued  for  fraud  than  any  other 
class  of  men.  On  objection  the  jury  were  direct- 
«d  to  disregard  the  remarks,  and  counsel  anolo- 
gized,  but  said  that  be  believed  what  he  said 
was  true.  Objections  to  this  remark  were  over^ 
ruled.  HeH,  that  the  argument  of  def^dant's 
'Counsel,  which  was  wholly  without  the  record, 
was  so  calculated  to  inflame  the  jury  that  it 
constituted  prejudicial  error  necessitating  a  re- 
versal. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4135;    Dec.  Dig.  §  1060.*] 

Error  from  District  Court,  Culberson  Coun- 
ty;   Dau  M.  Jackson,  Judge. 

Action  by  J.  R.  Day  and  Levi  Anderson 
against  G.  E.  Darsey.  From  a  Judgment  for 
defendant,  plaintiffs  bring  error.  Reversed 
and  remanded. 

Chilton  &  CbUton,  of  DaUas,  and  S.  W. 
Wblte^,  of  Douglas,  Atls.,  for  {daintiSs  in 
error.  Joe  Irby,  of  Van  Horn,  and  R.  M. 
Reed,  of  El  Paso,  for  defendant  in  error. 

HIGGINS,  J.  On  October  26,  1911,  plain- 
tiffs in  error  sued  Darsey  in  trespass  to  try 
title.  A  writ  of  sequestration  was  issued,' 
and  the  premises  in  controversy  seized  there- 
under, and  Darsey  dispossessed;  bis  bouse- 
hold  effects  and  certain  feedstuff  being  re- 
moved from  bouses  upon  the  premises. 

Defendant  answered  by  plea  of  not  guilty, 
and  In  reconvention  pleaded  that  be  was  en- 
titled to  the  possession  of  the  premises  until 


January  1,  1912,  under  a  rental  contract 
with  plaintiffs,  and  that  the  writ  of  seques- 
tration bad  been  wrongfully  and  maliciously 
issned,  whereby  be  had  sustained  actual 
damages  in  the  sum  of  $010  and  $5,000  ex- 
emplary damages,  for  which  he  prayed  judg- 
ment 

[1]  Upon  trial,  verdict  and  judgment  was 
rendered  In  plaintlfTs  favor  for  title  and  pos- 
session of  the  premises  sued  for  and  in  de- 
fendant's favor,  upon  bis  cross-action,  for  ac- 
tual damages  In  the  sum  of  $146  and  $854 
exemplary  damages. 

The  first  assignment  reads: 

"The  trial  court  erred  in  refusing  to  grant  the 
several  motions  of  plaintiffs  to  peremptorily 
charge  the  jury  to  find  a  verdict  for  the  plaintiffs 
in  said  cause  against  the  defendant  for  the  rea- 
sons set  out  in  said  motions." 

[2]  The  assignment  cannot  be  considered. 
It  relates  to  the  action  of  the  court  in  over- 
ruling distinct  and  unrelated  motions.  It  is 
also  too  general  Neither  is  the  substance 
of  tlie  bills  of  exception  to  which  we  are 
referred  by  the  assignment,  set  out  in  the 
subjoined  statement  as  required  by  tbe  rules. 
For  tbe  reasons  indicated,  the  assignment 
wUl  not  be  considered.  Burrow  v.  Brown, 
167    S.   W.   254. 

Tbe  second  and  third  assignments  relate 
to  rulings  upon  evidence.  Tbe  substance  of 
tbe  bills  of  exception  taken  thereto  are  not 
given;  we  being  referred,  simply,  to  tbe 
bill  by  its  number.  This  is  not  sufflclent,  for 
which  reason  tbe  assignments  are  not  con- 
sidered. Canal  Co.  v.  Southwell,  50  Tex. 
Civ.  App.  92,  109  S.  "W.  435 ;  Walker  v.  Rail- 
way Co.,  64  Tex.  Civ.  App.  406,  U7  S.  W. 
1020;   Railway  <3o.  v.  Lane,  118  S.  W.  847. 

[3]  Tbe  fourth,  eighth,  and  ninth  assign- 
ments complain  of  the  refusal  of  special 
charges.  Our  attention  is  not  directed  to 
bills  taken  to  the  refusal  of  these  charges, 
as  required  by  chapter  69,  Acts  of  1913,  for 
which  reason  the  assignments  are  overruled. 
Railway  Co.  v.  Wadsack,  166  S.  W.  42 ;  Rail- 
way Co.  V.  Galloway,  165  S.  W.  546 ;  Insur- 
ance C!o.  V.  Rhoderick,  164  S.  W.  1067; 
Heath  V.  Hufthlnes,  168  S.  W.  974. 

[4]  In  tbe  course  of  his  argument  to  the 
Jury,  counsel  for  Darsey  several  times  re- 
ferred to  the  plaintiff  Day  as  "that  Dallas 
town  lot  salesman,"  and  made  the  following 
remark:  "Glod  help  you  If  you  fall  into  the 
hands  of  one  of  these  town  lot  salesmen" — 
and  referred  to  tbe  income  of  tovra  lot  sales- 
men as  "ill-gotten  gains,"  and  thereafter- 
wards  several  times  referred  to  tbe  de- 
fendant as  "an  honest  old  farmer."  Counsel 
for  plaintiff  In  error  objected  to  these  re- 
marks, which  was  overruled  by  the  court 
and  exception  taken.  The  offending  counsel 
in  tbe  course  of  bis  argument  further  said: 
."To  my  own  personal  knowledge,  more  town 
lot  salesmen  have  been  indicted  for  swindling 
and  more  have  been  sued  for  fraud  than  any 
other  class  of  men  on  the  face  of  the  earth." 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  &  Rep'r  Indexes 
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Objection  was  likewise  made  to  these  re- 
marks, sustained  by  the  court,  and  the  jury 
Instructed  not  to  consider  same.  Whereupon 
counsel  made  the  further  remark: 

"Gentlemen  of  the  Jury:  If  I  have  made  a 
mistake  or  have  done  Mr.  Day  wrong,  I  want 
to  apologize  to  you  for  It,  and  will  say  that  I 
was  honest  in  it  and  believed  I  was  right  in 
what  I  said." 

To  which  objection  was  likewise  made, 
and  the  court  requested  to  Instruct  the  jury 
not  to  consider  same,  which  objection  and 
request  was  overruled  and  proper  exception 
taken. 

The  remarks  complained  of  were  highly 
improper  and  well  calculated  to  inflame  the 
passions  and  prejudices  of  the  jury  against 
the  plalntlfT.  The  so-called  withdrawal  or 
retraction  of  a  part  of  the  remarks  only  add- 
ed to  the  Injury  theretofore  inflicted.  They 
were  wholly  dehors  the  record  and  could  have 
had  no  proper  influence  upon  the  jury,  and  It 
Is  most  likely  that  they  were  improperly 
swayed  thereby,  and  their  verdict  prompted 
other  than  by  a  fair  and  Impartial  consid- 
eration of  the  evidence.  The  remarks  are 
considered  so  improper  and  so  likely  to  have 
fnlflUed  the  purpose  for  which  they  were  evi- 
dently made  as  to  necessitate  a  reversal,  and 
it  will  be  so  ordered. 

Reversed  and  remanded. 


FT.  WORTH  &  B.  Q.  RX.  CO.  v.  DUBOSR 

(No.  8059.) 

(Ck>urt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec  12,  1914.) 

1.  Cabbieks  (I  247*)— Who  abk  Passknoebb 
— Person  Takins  Wbong  Tbain. 

Where  a  passenger  at  a  transfer  point  is 
told  that  her  train  would  arrive  at  1 :30  a.  m., 
and  she  at  that  time,  in  the  absence  of  a  watch- 
man and  sufficient  light,  boarded  an  excursion 
train  of  another  road  using  the  depot,  from 
which  train  she  was  evicted,  she  was  a  pas- 
senger on  the  excursion' train,  and  such  carrier 
wag  bound  to  use  a  high  degree  of  care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  tS  984-993;    Dec.  Dig.  {  247.  •] 

2.  Cabbiebs  ({  882»)— Eviction  of  Passen- 
oeb — Excessive  Damages. 

Seven  hundred  and  fifty  dollars  held  not 
excessive  damages  for  wrongful  eviction  from  a 
passenger  train  of  a  woman  67  years  of  age  and 
infirm,  where  she  was  accompanied  by  her 
daughter  and  five  grandchildren,  two  of  whom 
were  sick,  and  the  eviction  took  place  five  or  six 
miles  from  the  starting  place,  and  the  return 
course  led  through  a  squalid  part  of  the  city 
inhabited  by  negroes,  and  they  were  incumbered 
with  baggage  and  compelled  to  carry  some  of 
the  children,  all  of  which  made  plaintiff  sick 
for  over  a  month  afterwards. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8S  1478,  1483-1491;  Dec.  Dig.  | 
882.»] 

Error  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

Action  by  Lizzie  Dubose  against  the  Ft. 
Worth    &    Rio    Orande    Railway    Company. 


From   a   judgment   tor  plaintiff,  detendant 
brings  error.    Affirmed. 

Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  and  Marshall  Ferguson,  of  Stephen- 
vllle,  for  plaintiff  in  error.  Chandler  &  Pan- 
nUl  and  A.  P.  Toung,  all  of  StephenvUle,  for 
defendant  in  error. 

CONNER,  C.  J.  On  October  25,  1910,  LIe- 
zie  Dubose,  the  defendant  In  error,  together 
with  her  daughter,  Mrs.  J.  W.  Hales,  and 
five  grandchildren,  purchased  tickets  at 
Wallace,  in  Austin  county,  over  the  Oulf, 
Colorado  ft  Santa  F4  and  the  Texas  ft  Paci- 
fic Railways  to  Colorado  City,  in  Mitchell 
county.  The  party  arrived  at  Ft  Worth,  the 
connecting  point  between  the  railways  nana-  ■ 
ed,  about  8  o'clock  p.  m.  on  the  same  day, 
and  went  over  to  the  Texas  &  Pacific  passem- 
ger  station,  where  they  were  informed  that 
the  west-bound  passenger  train  of  that  com- 
pany was  late  but  would  leave  Ft  Worth  for 
Colorado  City  about  1:30  a.  m.  on  the  next 
morning.  That  night  an  excursion  train 
from  the  East,  belonging  to  the  Ft  Worth 
ft  Rio  Grande  Railway  Company,  plalnttff 
In  error,  reached  the  Texas  ft  Pacific  station, 
whose  depot  and  facilities  It  uses,  at  Ft. 
Worth,  about  1:30  a.  m.  of  the  morning  of 
October  26th.  Mrs.  Dubose,  her  daugh- 
ter and  grandchildren,  boarded  this  train 
through  mistake.  Mrs.  Dubose  testified  that 
the  night  was  dark;  that  there  was  no 
watchman  neither  at  the  depot  entrance  to 
the  passenger  sheds,  nor  at  the  train,  thos 
accounting  for  her'  mistake.  Shortly  afte^ 
Mrs.  Dubose  and  party  had  taken  passage, 
the  train  proceeded  on  Its  way  to  a  destina- 
tion o^er  than  Colorado  City,  and  according 
to  the  testimony  of  Mra  Dubose,  her  daugh- 
ter, and  another  witness,  after  the  train  had 
gone  five  or  six  miles,  the  conductor  dis- 
covered the  presence  of  the  party  upon  the 
train  and  ejected  them  therefrom  upon  a 
lonely  prairie,  and  they  were  required  to 
walk  back  to  the  Texas  ft  Pacific  station. 

It  was  alleged  that  plalntlfT  in  error  was 
guilty  of  negligence  in  ejecting  the  party  at 
the  time  and  under  the  circumstances  it  did ; 
that  at  the  time  Mrs.  Dubose  was  87  years 
of  age,  weak  and  Infirm;  that  part  of  the 
way  led  through  a  dangerous,  squalid  part 
of  the  city  of  Ft  Worth  inhabited  by  ne- 
groes; that  she  suffered  fright,  physical 
pain,  exhaustion,  and  fatigue,  and  was  there- 
by made  sick,  and  suffered  great  physical 
and  mental  pain,  and  would  continue  to  so 
suffer  during  the  remainder  of  her  life. 

The  railway  company  answered  by  a  gen- 
eral denial,  and  that  the  plaintiff  had  board- 
ed its  train  without  its  knowledge  or  consent 
through  her  own  mistake  and  her  o>vn  negli- 
gence, and  that  she  d^^rted  from  (he  train 
voluntarily.  The  trial  before  a  Jury  resulted 
in  a  verdict  In  plaintiff's  favor  for  $76a 
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Among  other  thlogs,  tbe  coart  Charged  the 
Jury  that: 

"The  defendant  wonld  be  bound  to  nse  that 
high  degree  of  care  that  a  very  cantlons,  prn- 
.  dent,  and  competeat  person  would  u«e  under  the 
same  or  aunilar  circumstances." 

[1]  It  Is  insisted  tiiat  the  plaintiff  was  bnt 
a  licensee  or  trespasser  upon  tbe  defendant's 
train,  and  that  the  charge  qnoted  was  errone- 
ous In  that  It  placed  npon  the  defendant 
too  high  a  degree  of  care;  that  defendant, 
under  the  circumstances,  was  only  bound  to 
exerc^  ordinary  care. 

While  It  Is  true  that  Mrs.  Dnbose  did  not 
have  transportation  over  the  railway  line 
In  qnestlon  and  did  not  Intend  to  become 
a  passenger  on  one  of  the  plaintiff  in  error's 
passenger  trains,  and  that  she  boarded  the 
train  in  question  without  any  express  invita- 
tion on  the  itart  of  idalntlC  In  error,  yet  the 
evidence  supports  the  verdict  to  the  eftect 
that  in  doing  so  she  was  without  negligence, 
and,  under  such  circumstances.  It  seems  to  be 
definitely  settled  in  this  state  that  she  be- 
came a  passenger  upon  plaintiff  in  error's 
train,  and  as  such  was  entitled  to  receive 
that  high  degree  of  care  imposed  by  the 
charge  objected  to.  1.  &  G.  N.  Ry.  Co.  v.  Gil- 
bert, 64  Tex.  586;  St  It  S.  W.  Ry.  Co.  v. 
Pruitt,  79  S.  W.  698. 

[2]  The  aufflclency  of  the  evidence  to  sup- 
port the  verdict  and  Judgment  is  attacked  in 
bat  one  respect  It  Is  insisted  that  the 
amount  of  the  damages  assessed  by  the  Jury 
and  adjudged  by  tbe  court  is  excessive.  Tbe 
evidence  seems  to  fully  support  the  plaintiff's 
allegations  to  the  effect  that  she  was  old  and 
infirm,  of  which  the  conductor  was  informed, 
and  that  the  party  was  unaccompanied ;  that 
two  of  the  five  children  were  sick;  that 
they  were  also  Incumbered  with  their  bag- 
gage; and  tliat  the  conductor  was  requested 
to  return  them  to  the  depot  which  he  re- 
fused to  do  In  a  rough  manner,  requiring 
the  party  to  leave  the  train.  According  to 
other  testimony,  tbe  night  was  dark  and  cold, 
and  Mrs.  Dubose,  as  well  as  her  daughter, 
testified  that  they  were  badly  frightened 
and  alarmed;  that  they  were  compelled  to 
carry  some  of  the  diildren  and  their  baggage 
and  were  greatly  fatigued  by  the  walk  back 
to  the  Texas  &  Pacific  station;  that  Mrs.  Du- 
bose suffered  great  mental  and  physical 
pain;  that  she  was  sick  over  a  month  aft- 
erwards on  account  of  the  hardships  suffer- 
ed that  morning;  and  that  in  fact  she  had 
never  fully  recovered  therefrom.  As  has 
been  often  said,  there  can  be  no  accurate 
measure  for  damages  in  cases  of  this  char- 
acter; the  amount  to  be  assessed  resting 
very  largely  In  tbe  discretion  of  the  Jury  and 
trial  court  Under  the  circumstances  stat- 
ed, therefore,  we  do  not  clearly  see  our  way 
to  disturb  the  verdict 

No  other  question  having  been  presented. 
It  is  ordered  that  the  Judgment  be  affirmed. 


GULF,  0.  &  8.  F.  RT.  CO.  v.  McKINNELL. 
(No.  8064.) 

(Court  of  OivU  Appeals  of  Texas.     Ft.  Worth. 
Dec.  19,  1914.) 

1.  New  Tbiai.  ^  44*)— Misconduct  or  Jitbobs 

— IllPBOFSB  ABGUMBNT. 

A  showing  that  certain  jurors  in  a  personal 
injnry  action  agreed  to  a  verdict  'for  a  larger 
amount  than  tfaey  thought  necessary  to  compen- 
sate plaintiff  for  the  injury  sustained  because  of 
the  argument  of  other  Jurors  that  he  would  have 
to  pay  from  $1,500  to  S2,500  for  attorney's 
fees  was  sufficient  to  entitle  defendant  to  a  new 
trial. 

[Ed.  Note— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  80-85,  105;   Dec.  Dig.  {  44.»] 

2.  Evidence    (J   477*)— Opinion    Evidencb— 
Phtsical  Condition— Foundation. 

Testimony  by  a  physician  that  if  plaintiff 
had  a  partial  dislocation  of  bis  hip  witness  could 
make  a  rational  guess  as  to  what  was  the  mat- 
ter with  him,  and  he  doubted  whether  he  could 
be  cured  of  the  pain  in  his  hip,  was  improper, 
where  there  was  no  evidence  that  plaintiff  had 
a  partial  dislocation  of  the  hip. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2:37-2241 ;  Dec.  Dig.  {  477.»] 

3.  Damages  (§  168*)  —  Evidbncb  —  Phtsioal 
i»  Condition. 

In  an  action  for  personal  injuries,  where 
plaintiff  testified  that  after  a  wreck  he  suffered 
pain  in  his  hip  and  that  his  ability  to  walk 
had  been  greatly  impaired,  it  was  proper  to  per- 
mit other  witnesses  to  testify  that  after  the  in- 
jnry they  observed  that  plaintiff  walked  with  a 
limp. 

[Ed.  Note. — For  other  cases,  see  Damaitee, 
Cent  Dig.  {§  480,  482-186;  Deo.  Dig.  {  168.*] 

4.  Evidence  ^  127*)— Dxclabations— Phtsi- 
CAi.  Pain. 

In  an  action  for  i>ersonal  injuries,  declara- 
tions of  plaintiff  to  his  physician  that  he  became 
tired  when  standing  and  could  not  work  as  long 
as  formerly,  and  did  not  sleep  as  well,  were  not 
admissible  as  complaints  of  present  pain  and 
suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  377-382.;  Dec.  Dig.  |  127.*] 

5.  Damages  (§  166*)  —  Evidbncb  —  Phtsioal 

CONDPriON--OPEBATI0N. 

In  an  action  for  personal  injuries,  testi- 
mony concerning  an  operation  performed  on 
plaintiff  was  inadmissible,  where  there  was  no 
evidence  that  it  was  made  necessary  by  the  in- 
jury sustained  in  an  accident. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  478,  479,  481;   Dec.  Dig.  i  166.*] 

6.  Trial  (i  194*)— Inbtbuotioks— Wbioht  or 

EVIDBRCE. 

In  an  instruction  on  the  measure  of  dam- 
ages for  personal  injuries,  a  sbltement  that  the 
jnry  might  consider  the  earning  capacity  of 
plaintiff  before  and  since  the  accident  if  from 
a  preponderance  of  the  evidence  in  the  case  they 
found  a  difference  therein,  was  not  objectionable 
as  a  charge  upon  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,'  see  Trial,  Cent 
Dig.  il  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  f  194.*] 

7.  Damages   (|  88*)  —  Pebsonal  Injitbibs  — 
Diminished  Eabnino  Capaoitt. 

A  railway  mail  derk,  whose  earning  capac- 
ity in  certain  Lines  of  business  had  l>een  dimin- 
ished as  a  result  of  personal  injuries,  can  recov- 
er for  such  diminished  earning  capacity,  though 
he  received  his  regular  compensation  while  nn- 
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able  to  work,  and  since  then  had  been  receiTinr 
a  greater  compensation  than  before  the  accident. 
[Ed.   Note.— For   other   cases,   see    Damages, 
Cent.  Dig.  §§  237-241;   Dec.  Dig.  {  38.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Marvin  H.  Brown,  Judge. 

Action  by  Harry  L.  McKlnnell  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Lee  &  Lomax  and  W.  D.  Smith,  all  of  Ft 
Worth,  for  appellant.  Clendenen  &  Sim- 
mons, of  Ft  Worth,  for  appellee. 

DUNKLIN,  J.  As  a  result  of  a  collision 
between  two  trains  operated  by  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  near 
the  town  of  Davis,  Okl.,  Harry  L.  McKlnnell, 
a  railway  mall  agent,  who  was  riding  on 
one  of  those  trains,  sustained  personal  inju- 
ries, and  be  Instituted  this  suit  against  the 
company  to  recover  damages  therefor.  He 
recovered  Judgment  for  the  sum  of  ?6,500, 
and  the  company  has  appealed. 

[1]  As  one  of  the  grounds  stated  In  the  de- 
fendant's motion  for  new  trial,  it  was  al- 
leged. In  substance,  that  the  Jury  durillg 
their  retirement  for  the  purpose  of  reaching 
a  verdict  improperly  considered  and  were 
Influenced  by  suggestions  and  arguments, 
made  by  some  of  them  to  the  rest,  that  plain- 
tiff would  be  required  to  pay  from  $1,500  to 
$2,500  to  bis  attorneys  for  their  services  In 
prosecuting  the  suit,  and  that  damages  should 
be  allowed  in  a  sum  sufficient  to  cover  that 
expense  in  addition  to  the  amount  necessary 
to  compensate  him  for  his  Injuries.  An  af- 
fidavit of  Geo.  L.  Wilkinson,  one  of  the  Ju- 
rors, was  attached  to  the  motion.  That  afB- 
davlt  reads  In  part  as  follows: 

"That  before  the  jurors  had  agreed  on  the 
amount  of  the  verdict  affiant  stated  to  the  other 
Jurors  that  he  thousht  $8,000  would  be  full  com- 
pensation to  the  plaintiff,  and  that  be  thought 
the  verdict  should  be  returned  for  that  amount. 
That  following  the  sQggestion  of  affiant  as  to 
the  amount  the  verdict  should  be  for,  several 
of  the  jurors  stated  that  plaintiff  would  have  to 
pay  bis  attorneys,  and  there  was  ^uite  a  general 
discussion  as  to  attorney's  fees,  it  being  stated 
by  some  of  the  jurors  tliat  tlie  attorneys  would 
get  $2,000  to  $2,'D0O.  That  this  was  stated,  as 
affiant  understood^  as  a  reason  why  affiant  and 
others  who  were  m  favor  of  giving  plaintiff  an 
amount  in  the  neighborhood  of  $3,000  should 
consent  to  give  more.  That  affiant  was  inBu- 
enced  by  the  ai^ument  as  to  attorney's  fees  and 
finally  consented  to  give  $6,500  to  plaintiff  be- 
cause of  the  argument  that,  plaintiff  would  have 
to  pay  his  attorneys  out  of  the  judgment  h«  re- 
covered." 

In  addition  to  that  affidavit,  the  court,  in 
considering  the  motion,  beard  the  oral  tes- 
timony of  Samuel  Calcaterra,  C.  L  Brown, 
and  S.  C  Skleldlg,  also  membetd  of  the  Jury, 
who  corroborated  the  affidavit  of  Geo.  L. 
Wilkinson,  to  the  effect  that  plaintiff  would 
likely  be  required  to  pay  from  $1,500  to 
$2,500  as  attorney's  fees,  and  from  whose  tes- 


timony it  clearly  appears  fliat  Uiat  sugges- 
tion and  argument  influenced  them,  and 
probably  other  Jurors,  who  did  not  testify, 
to  allow  damages  in  a  sum  to  cover  such  ex- 
penses over  and  above  the  amount  necessary 
to  compensate  plaintiff  for  his  Injuries.  No 
testimony  was  offered  to  rebut  tlie  testimony 
of  these  jurora,  and  we  are  of  tbe  opinion 
that  the  court  erred  In  refusing  to  grant 
a  new  triaL  For  this  error  tbe  Judgment 
must  be  reversed. 

[2]  In  view  of  another  trial,  we  will  make 
some  observations  upon  questions  presented 
by  other  assignments.  Dr.  McLean,  witness 
for  the  plaintiff,  testified  that: 

"If  tbe  plaintiff  Iiad  a  partial  dialocatioo  <rf 
the  hip,  the  witness  could  make  a  rational  guess 
as  to  what  was  the  matter  with  the  plaintiff's 
hip  and  that  be  doubted  if  plaintiff  could  b* 
cured  of  the  pain  in  the  hip." 

Objection  was  urged  to  this  teatlmony  by 
the  defendant;  one  of  the  grounds  of  the 
objection  being  that  no  evidence  was  Intro- 
duced to  show  any  iwrtlal  dislocation  of 
plaintiff's  hip.  We  are  of  the  opinion  that 
the  testimony  shoxdd  have  been  excluded 
upon  that  objection,  the  truth  of  which  we 
find  was  sustained  by  other  evidence,  which 
was  uncontroverted. 

[3]  Appellant  insists  that  tbe  oontt  erred 
In  admitting  testimony  of  tbe  witnesses 
O'SuUivan  and  Dr.  McLean,  to  the  effect  that 
after  the  wreck  in  question  plaintiff  was  ob- 
served to  walk  with  a  limp;  the  ground  of 
the  objection  to  such  testimony  being  that 
there  was  no  comi>etent  evldmce  to  show 
that  such  limp  was  the  proximate  result  of 
any  injury  received  In  the  wreck.  That  ob- 
jection was  without  merit,  in  view  of  plain- 
tiff's testimony  as  follows: 

"After  I  was  extricated  fJbm  the  wreck,  I 
felt  smart  sensations  in  my  hip,  in  my  groin, 
and  in  my  leg,  and  a  feeling  of  pain  on  stand- 
ing," and  further  that  following  the  accident 
his  former  ability  to  walk  liad  been  greatly  im- 
paired. 

[4]  Dr.  McLean  testified  that  during  the 
six  or  eight  months  sut>sequent  to  tbe  wreck, 
and  while  plaintiff  was  under  his  observa- 
tion, plaintiff  complained  of  a  tenderness  in 
his  spine  and  of  becoming  tired  when  stand- 
ing (HI  his  feet,  that  he  could  not  work  as 
long  as  previously  on  account  of  getting  ex- 
hausted, and  that  he  did  not  sleep  as  well  as 
he  formerly  did.  This  testimony  was  object- 
ed to  as  a  whole  upon  the  ground  that  It 
was  hearsay,  and  therefore  incompetent.  It 
Is  a  fUnlUar  rule  that'  testimony  of  com- 
plaints of  present  pain  and  suffering  Is  ad- 
missible upon  the  principal  of  res  gestse. 
Evidently  the  testimony  was  admitted  under 
that  rule.  It  does  not  appear  whether  or  not 
complaint  of  tenderness  in  tbe  spine  was 
made  under  circumstances  that  would  make 
It  admissible  under  that  rule,  and  therefore 
we  cannot  say  that  It  affirmatively  appears 
that  the  court  erred  In  admitting  that  state- 
ment ;  but  it  is  apparent  tliat  the  rest  of  the 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Beries  &  Rep'r  Index«> 


Digitized  by 


Google 


Tex.) 


MAHAKET  ▼.  LEE 


1093 


testimony  was  not  admlBSlble  under  that 
rule,  being  hearsay  and  subject  to  the  objec- 
tion urged. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  the  defendant's  requested 
charge  No.  6,  which  was,  in  effect,  that  plain- 
tiff was  not  entitled  to  recover  for  a  certain 
physical  condition  mentioned  in  that  instruc- 
tion, and  alleged  in  plaintiffs  petition. 
Some  evidence  was  otTered  relative  to  that 
condition  which  was  of  such  a  nature  as 
might  influence  the  jury  in  the  rendition  of 
their  verdict,  and,  while  the  court  did  not 
submit  that  issue  In  his  general  charge,  we 
are  of  the  opinion  that  the  requested  in- 
struction should  liave  been  given  to  insure 
the  defendant  against  any  possible  harm  by 
reason  of  the  testimony  relative  to  that  con- 
dition. 

[6]  The  sixth  assignment  of  error  la  ad- 
dressed to  the  admission  of  testimony  rela- 
tive to  an  operation  performed  for  the  partic- 
ular physical  condition  last  referred  to.  The 
objection  to  the  testimony  was  that  there 
was  no  proof  tliat  such  operation  was  made 
necessary  by  reason  of  the  accident.  Upon 
a  careful  review  of  the  record,  we  are  of  the 
opinion  that  the  objection  should  have  been 
sustained. 

[8,7]  The  charge  of  the  court  upon  the 
measure  of  damages  reads  as  follows: 

"In  arriving  at  the  amount  of  damages^  if 
any  you  give  to  the  plaintiff,  you  may  take  mto 
consideration  tlie  physical  pain,  if  any,  sus- 
tained by  the  plaintiff  by  reason  of  said  wrecls; 
and  such  as  you  may  find,  if  any.  he  will  suffer 
in  the  future.  Tou  may  also  take  into  consid- 
eration the  earning  capacity  and  ability  of  the 
plaintiff  before  and  since  said  accident,  if  from 
a  preponderance  of  the  evidence  in  the  case  yon 
find  a  difference  therein,  and  if  from  a  pre- 
ponderance of  the  evidence  in  the  case  you  find 
that  the  plaintiff  has  sustained  injuries,  if  any, 
from  which  he  has  not  yet  recovered,  if  you  so 
find,  or  from  which  he  will  not  in  the  future 
recover,  if  you  so  find,  then  you  may  take  such 
fact  or  facta  into  consideration,  if  any  you  find, 
in  arriving  at  the  amount  of  damages,  if  any, 
that  you  may  assess  against  the  defendant  and 
for  the  plaintiff." 

Error  has  been  assigned  to  that  instruc- 
tion upon  the  ground  that  the  language  used, 
"you  may  also  take  into  consideration  the 
earning  capacity  and  ability  of  the  plaintiff 
before  and  since  said  accident,  if  from  a 
preponderance  of  the  evidence  in  the  case 
yon  find  a  difference  therein,"  is  a  charge  up- 
on the  weight  of  the  evidence,  and  upon  the 
further  contention  that  there  was  no  proof 
that  plaintiff's  earning  capacity  had  been  les- 
sened by  reason  of  bis  alleged  Injuries. 
Clearly,  the  charge  Is  not  subject  to  the  criti- 
cism that  It  was  uiK>n  the  weight  of  the  evi- 
dence. It  Is  a  correct  statement  of  the  law 
upon  that  issue.  Testimony  offered  by  the 
plaintiff  tended  to  show  that  his  ability  to 
earn  money  In  some  lines  of  business  at 
least  had  been  diminished  by  reason  of  the 
Injury  wlilch  he  claimed  to  have  received  in 
the  accident    Such  testimony  was  not  neces- 


sarily overcome  Ijy  proof  that  he  received 
his  regular  i>ay  from  the  government  during 
the  six  months  he  was  "laid  ott"  after  the 
accident,  and,  since  resuming  the  duties 
of  his  employment,  his  salary  has  been  in- 
creased to  a  sum  greater  than  he  received  l>e- 
fore  the  accident.  Accordingly,  the  assign- 
ment last  noted  is  overruled. 

For  the  reasons  noted,  the  judgment  is 
reversed,  and  the  cause  remanded. 


MAHANEY  v.  LBE  et  aL    (No.  8040.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  14,  1914.    Rehearing  Denied 

Dec.  19,  1914.) 

1.  Appkai.  and  Erbob  (§  51*)— Jurisdiction 
— Amount  in  Controversy. 

Where  a  petition  allet;ed  that  plaintiffs 
Sold  defendant  a  hone  for  $75,  that  defendant, 
having  failed  toj>ay  for  the  horse,  agreed  to  ei- 
ther return  it  in  satisfaction  of  the  debt  or 
give  a  secured  note  for  $116,  covering  the  price 
of  the  horse  and  another  debt  due  from  defend-  . 
ant  to  plaintiffs,  and  that  defendant  had  failed 
to  return  the  horse  or  execute  the  note  and 
mortgage,  and  prayed  Judgment  for  possession 
of  the  horse  or  $75,  the  value  thereof,  and  for 
the  $41  due  on  the  other  debt,  it  was  sufficient 
to  authorize  a  recovery  of  $11C  and  give  the 
Court  of  Civil  Appeals  jurisdiction  of  defend- 
ant's appeal  from  an  adverse  judgment,  espe- 
cially where  defendant  urged  a  coimterclaim 
for  $154. 

[Ed.  Note. — For  other  cases,  see  Appeal  add 
Error,  Cent  Dig.  IS  237,  267 ;   Dec.  Dig.  |  51.»] 

2.  Sales    (81    19,   20*)  —  Kepubchase  —  Con- 
tract—Consideration — StrrFlCTENCY. 

A  seller's  agreement  to  repurchase,  not  be- 
ing an  obligation  growing  out  of  the  original 
sale,  was  a  sufficient  consideration  for  a  new 
contract  obligating  the  buyer  to  either  return 
the  horse  bought  or  give  a  secured  note  for  the 
price  and  another  debt,  though  the  bnyer's  debt 
for  the  horse  was  barred  by  limitations. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  31,  82;    Dec.  Dig.  f{  19,  20.»] 

3.  Sales  (J  377*)— Pleading  Conclusions  of 
Law  frou  Facts  Alleged. 

Where  the  petition  in  a  seller's  action  al- 
leges a  breaoh  of  a  new  contract. obiigatin^  the 
buyer  to  either  return  the  horse  bought  or  give  a 
secured  note  for  the  price  and  another  debt  and 
prays  judgment  for  the  agreed  face  of  the  note, 
it  is  not  demurrable  for  failure  to  specifically 
allege  an  agreement  that  the  old  contract  should 
be  merged  in  the  new ;  such  being  tibe  necessary 
effect  of  the  new  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1092;    Dec.  Dig.  {  377.«] 

Appeal  from  Stonewall  County  Court;  W. 
J.  Arlington,  Judge. 

Action  by  W.  H.  Lee  and  another  against 
C.  L.  Mahaney.  From  a  judgment  for  plain- 
tuts,  defendant  appeals.    Affirmed. 

■  J.  M.  Carter,  of  Texarkana,  for  appellant 
T.  E.  Knight  of  Aspermont  and  Theodore 
Mack,  of  Ft.  Worth,  for  appellees. 

DUNKLIN,  J.  This  was  an  action  for  title 
to  and  possession  of  a  horse  and  for  debt. 
Instituted  by  W.  H.  Lee  and  J.  M.  Leo 
against  G.  L.  Mahaney,  and  from  a  judgment 
In  favor  ot  plaintiffs  for  the  recovery  of  the 
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horse,  and  In  the  alternative,  for  $75,  the 
ralue  of  the  horse,  the  defendant  has  ap- 
pealed. 

[1]  In  their  petition  plaintiffs  alleged  that 
In  the  spring  of  1910  they  sold  the  defendant 
a  horse  for  the  sum  of  $75  to  be  paid  in  the 
fall  at  1910;  that  on  March  3,  1913,  the  de- 
fendant, having  failed  to  pay  for  the  horse, 
agreed  with  plaintiffs  to  retnm  him  in  full 
satisfaction  of  said  debt,  unless  defendant 
should  execute  and  deliver  to  plaintiffs  a 
promissory  note  in  their  favor  for  the  sum 
of  $116  to  cover  the  purchase  price  of  said 
horse  of  $75  and  for  $41,  which  defendant 
then  owed  plaintiffs  for  gioning  cotton,  and 
would  also  execute  a  mortgage  on  the  horse 
and  two  bales  of  cotton  to  secure  the  pay- 
ment of  said  note.  It  was  further  alleged 
that  defendant  wholly  breached  his  contract 
last  mentioned  by  refusing  either  to  return 
the  horse,  or  to  execute  said  note  and  mort- 
gage. Plaintiffs  further  alleged  that  the 
liorse  was  reasonably  worth  $75  and  prayed 
for  a  Judgment  for  the  possession  thereof 
or  for  $75,  the  value  thereof,  in  the  event 
■be  could  not  be  returned,  and  also  for  judg- 
ment for  the  $41  due  by  the  defendant  for 
ginning  cotton. 

Appellees  have  suggested  that  $75  was  the 
only  amount  in  controversy,  and  that  there- 
fore this  court  is  without  jurisdiction  to  en- 
tertain this  appeal.  We  are  of  the  opinion 
that  as  against  the  general  demurrer  the  pe- 
tition was  sufficient  to  warrant  a  recovery  of 
the  $41,  which  was  specifically  alleged  to 
be  due  for  ginning  cotton,  as  well  as  for 
$75,  the  value  of  the  horse.  Furthermore, 
defendant  urged  a  counterclaim  for  $154, 
which  we  do  not  think  was  abandoned,  as 
appellees  insist,  since  we  find  in  the  record 
that  evidence  was  introduced  to  sustain  it 
Hence  appellees'  contention  now  under  dis- 
cussion Is  overruled. 

[2, 3]  Appellant  insists  that  the  court  erred 
in  overruling  his  general  demurrer  to  the 
plaintiffs'  petition.  This  assignment  la  predi- 
cated upon  the  proposition  that  the  petition 
showed  a  demand  based  upon  the  alleged 
agreement  entered  into  March  3,  1913,  which 
was  a  new  contract  made  in  lieu  of  defend- 
ant's contract  of  purchase  of  the  horse  and 
was  without  any  new  consideration  to  sup- 
port the  same,  and  because  the  petition  fail- 
ed to  c(9itain  an  allegation  of  any  spedflc 
agreement  that  the  old  contract  should  be 
liquidated  and  merged  into  the  new  contract. 
By  another  assignment  it  is  further  insisted 
that  as  the  alleged  agreement  of  March  3, 
1913,  was  a  parol  contract  to  pay  the  pre- 
existing,  debt  f<>r  the  purchase  price  of  the 
horse  and  was  without  any  new  considera- 
tion to  support  it,  the  court  erred  in  overrul- 
ing defendant's  plea  of  two  years'  Umita- 
tion  urged  to  plaintiffs'  suit  According  to 
the  alleged  agreement  of  March  3,  1913, 
plaintiffs  bound  themselves,  in  effect,  to  re- 


purchase the  horse  from  the  defendant,  and 
in  consideration  therefor  to  cancel  defend- 
ant's obligation  for  $75.  Clearly,  this  agree- 
ment to  repurchase  the  horse  was  not  an 
obligation  growing  out  of  the  original  sale, 
and  was  a  sufficient  consideration  to  support 
the  new  contract,  and  the  fact  that  the  debt 
which  defendant  owed  for  the  horse  was 
then  barred  by  the  statute  of  limitation  of 
two  years  could  make  no  difference.  Cot- 
ton States  Bldg.  Co.  t.  Jones,  94  Tex  497, 
62  S.  W.  741.  We  are  of  the  opinion  further 
that  it  was  not  necessary  for  the  petition  to 
contain  a  specific  allegation  that  it  was 
agreed  between  the  parties  that  the  old  con- 
tract should  be  merged  into  the  new,  since 
such  was  the  necessary  effect  of  the  new  con- 
tract As  the  new  contract  was  based  upon 
a  valuable  consideration,  and  as  the  suit  was 
instituted  within  less  than  two  years  from 
the  date  it  was  entered  into,  the  court  did 
not  err  In  overruling  defendant's  plea  of 
limitation. 

By  another  assignment  of  error  appellant 
insists  that  the  evidence  fails  to  support  the 
judgment.  We  are  of  the  opinion  that  the 
evidence  set  out  in  the  assignment  was  snffi- 
cient  of  itself  to  sustain  the  judgment,  and 
therefore  the  assignment  is  overruled. 

The  Judgment  is  affirmed. 


ATCHISON,  T.  &  S.  F.  BY.  CO.  et  aL   t. 
BOYCE  et  al.    (No.  680.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Nov.  28,  1914.) 

1.  Cabbiebs   ({  223*)  —  Cabbiaob  or  lavs 
Stock— Damages  fob  Delay — Defenses. 

Where  a  carrier  knew  that  an  unprecedent- 
ed flood  had  carried  away  a  bridge  on  its  line, 
but  accepted  a  shipment  of  cattle  without  in- 
forming the  shipper  of  that  fact,  it  cannot  jus- 
tify delay  on  account  of  the  flood;  for  it  was  its 
duty,  if  tiie  shipment  would  be  delayed,  to  notify 
the  shipper,  so  that  he  might  seek  accommoda- 
tions on  other  linea 

[Ejd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  J  932;   Dec.  Dig.  {  223.*] 

2.  Apfbal  awd  Ebbob  (|  1140*)— Detmhiina- 

nON— REMlTTmiR. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2014,  authorizing  a  remittitur  in  vacation, 
a  judgment  must  be  affirmed  where  appellee,  aft- 
er the  perfection  of  an  appeal,  remitted  damages 
improperly  awarded,  though  coats  will  be  taxed 
against  the  appellee. 

[ISd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  4462-4476;  Dec.  Dig.  | 
1140.*} 

3.  Cabbikbs  (S  183*)  —Actions  — Joint  Lia- 

BILITT. 

Under  the  amendment  to  the  Interstate 
Commerce  Act  (Act  June  29,  1906,  c.  3591,  {  7, 
34  Stat  693  [U.  S.  Comp.  St  1913,  {  8392, 
pars.  11,  l2])  I  20,  providing  that  the  holder  of 
a  bill  of  lading  shall  not  be  deprived  by  that 
section  of  any  right  he  has  under  existing  law, 
and  that  the  carrier  issuing  the  bill  of  lading 
shall  be  entitled  to  recover  from  the  carrier  on 
whose  lines  loss  occurs  the  amount  which  it  may- 
be required  to  pay  to  the  owner,  a  shipper  of 
live  stock  may  jointly  sue  the  initial  and  con- 
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nectiiiK  carrier  for  damages  for  delay  oocnrring 
on  the  line  of  the  connecting  carrier. 

[B:d.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  H  890,  881 ;  Dec.  Dig.  i  183.*] 
4.  Afpkai,  and  Bbsok  (|  742*)— AssiomcnrTB 

or  EKBOB— SUFFICIBKCy. 

An .  assignment  of  error  unaccompanied  by 
the  required  statement  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3000;  Dec.  Dig.  i  T42.*] 

Appeal  from  Dallnm  County  Court;  T.  S. 
Mills,  Judge. 

Action  by  J.  H.  and  L.  H.  Boyce,  partners 
as  Boyce  Bros.,  against  the  Atchison,  Topeka 
&  Santa  F6  BaUway  Company  and  otlteis. 
From  a  Judgment  for  plaiutiffs,  certain  de- 
fendants appeal    Affirmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  Madden, 
Trulove  &  Klmbrough  and  H.  O.  Pipkin,  all 
of  Amarillo,  Thompson  ft  Barwlse,  of  Ft 
Worth,  and  Moore  ft  Powell,  of  Dalbart,  fbr 
apptilanta.  W.  Boyce,  of  AnoarUlo,  for  appel- 
lees. 

HUFF,  O.  X  This  is  an  action  institnted 
by  the  appellees,  Boyce  Bros.,  a  copartnership 
composed  of  J.  H.  and  L.  H.  Boyce,  against 
the  Atchison,  Topeka  ft  Santa  FS  Railway 
Company,  the  Sonthem  ICansas  Railway  Com- 
pany of  Texas,  and  the  Ft  Worth  ft  Denver 
City  Railway  Company,  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  de- 
lay in  the  shipment  of  59  bead  of  cattle,  un- 
der a  contract  of  through  shipment  from 
Hartley,  Tex.,  to  St  Joseph,  Mo.,  over  the 
lines  of  the  defendant  railways.  Trial  was 
had  in  the  county  court  of  Dallam  county, 
and  Judgment  rendered  for  appellees  against 
the  Ft  Worth  ft  Denver  City  Railway  Com- 
pany and  in  its  favor  against  the  Atdilson, 
Topeka  &  Santa  F6  Railway  Company. 

The  appellant  the  Atcbisoq,  Topeka  ft 
Santa  F6  Railway  Company  presents  its 
first  assignment  that  the  court  erred  in  re- 
fusing its  third  specially  requested  instruc- 
tion to  the  Jury,  which  charge  is  to  the  ef- 
fect, after  defining  "act  of  God"  and 
"unprecedented  flood,"  if  appellant  exercised 
ordinary  care  to  build  and  maintain  a 
bridge  across  Driftwood  creek  at  the  point 
of  the  washout,  to  accommodate  the  ordi- 
nary and  usual  flow  of  water  thereunder 
and  floodwaters,  and  ao  constructed  and  main- 
tained said  bridge,  tliat  it  was  sufficient  to 
withstand  and  accommodate  ordinary  and 
nsnal  floodwaters  and  such  as  had  been  be- 
fore known  In  that  country  and  might  have 
been  reasonably  anticipated  by  the  exercise 
of  caution,  prudence,  and  foresight,  and  if 
the  Jury  fonnd — 

"on  or  aboot  the  6th  day  of  August  A.  D.  1911, 
there  came  an  unprecedented  and  unexpected 
flood  down  said  stream  and  under  said  bridge, 
so  that  it  washed  out  a  portion  of  said  bridge, 
so  that  it  made  said  bridge  impassable  by  trains 
of  this  defendant  and  it  you  further  find  and 
believe  from  the  evidence  in  this  case  that  snch 
washout  was  of  such  an  unprecedented  nature 


that  it  was  the  act  of  God,  as  same  u  above  de- 
fined, and  you  further  find  and  believe  from  the 
evidence  that  said  defendant  exercised  ordinary 
care  to  properly  prepare  said  bridge  for  trans- 
portation of  said  shipment  thereover  at  the  earl- 
iest time  after  said  washout  in  the  exercise  of 
ordinary  care,  and  if  you  further  believe  and  find 
from  the  evidence  that  the  delay  of  said  cattle  or 
any  part  thereof  was  caused  directly  and  proxi- 
mately by  said  unprecedented  flood  washing  out 
said  bridge,  then  in  that  event  you  will  find  for 
the  defendant  for  all  the  damages,  if  any,  by  rea- 
son of  the  delays  to  said  shipment  incident  to 
said  unprecedented  flood  and  washout  of  said 
bridge." 

The  appellant,  by  its  answer,  with  refer- 
ence to  the  matter  of  the  washout  of  the 
bridge,  alleged  that  the  bridge  was  a  good 
and  substantial  one  maintained  for  many 
years  prior  to  August,  1911;  that  it  had  nev- 
ed  been  washed  out  by  the  rising  or  flooding 
of  the  stream;  that  by  reason  of  an  extraoi^ 
dinary  heavy  rain  or  dond-burst  It  became 
flooded  as  never  before.  The  flood  was  un- 
nsnal,  unprecedented,  and  could  not,  in  the 
exercise  of  ordinary  care,  prudence,  and  fore- 
sight, have  been  foreseen,  anticipated,  etc. 

The  appellees,  Boyce  Bros.,  by  a  supple- 
mental petition,  alleged  in  reply  thereto  that, 
if  such  washout  was  caused  by  an  unprece- 
dented flood,  nevertheless  the  railroad  would 
be  responsible,  because  said  washout  occur- 
red before  the  cattle  were  loaded  at  Hartley, 
and  before  they  were  accepted  by  the  Santa 
F6  lines  at  Amarillo,  and  that  such  fact  was 
well  known  to  the  defendants  at  the  time  of 
acceptance  of  such  shipment,  and  was  un- 
knpwn  to  appellees. 

The  defendant  the  Ft  Worth  ft  Denver 
City  Railway  Company  alleged  that  it  noti- 
fied the  other  defendants  of  such  shipment, 
and  that  the  other  defendants  accepted  said 
shipment  for  transportation.  The  evidence 
shows  that  the  cattle  were  loaded  at  Hart> 
ley,  Tex.,  at  12:60  p.  m.  August  5th,  and  that 
they  arrived  at  AmarUlo  over  the  Denver 
road,  and  were  by  it  delivered  to  the  South- 
em  Kansas  Railway  Company  of  Texas  at 
5:30  p.  m.  the  same  day.  The  Ft  Worth  ft 
Denver  City  Railway  Company  gave  the  Atch- 
ison, Topeka  ft  Santa  FS  Railway  Compa- 
ny advance  notice  of  the  loading  of  the  ship- 
ment at  12:50  p.  m.  August  6th.  The  ship- 
ment left  AmarUlo  August  5,  1911,  over  the 
line  of  the  Southern  Kansas  Railway  Com- 
pany of  Texas,  at  0:40  p.  m.,  and  reached 
Canadian,  a  distance  of  99  miles,  at  9:55  p. 
m.  that  day.  It  left  Canadian,  Tex.,  at  10:50 
p.  m.  August  5th,  and  arrived  at  Wynoka, 
OkL,  at  10:20  a.  m.  August  6,  1911,  and  on 
accoont  of  the  washout  there  were  no  trains, 
outside  of  work  trains,  taken  out  of  Wynoka 
August  6,  1911.  The  cattle  were  unloaded  at 
Wynoka  and  held  there  until  the  succeeding 
day,  leaving  tliat  point  at  12:45  p.  m.  August 
7,  1911.  The  bridge  was  washed  out  at  10:30 
a.  m.  August  5,  1911,  and  the  superintendent 
of  that  road  had  notice  of  such  fact  at  11 
a.  m.  on  that  date.    The  first  train  passed 
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over  the  bridge  after  Its  repair  at  12:10  p.  m. 
August  7th.  The  evidence  introduced  by  ap- 
pellants tends  to  show  that  the  flood  was  an 
unusual  one  and  unprecedented  In  that  neigh- 
borhood. It  also  tends  to  show  that  it  used 
ordinary  care  in  constructing  and  maintain- 
ing a  bridge  across  the  stream,  giring  to  the 
bridge  sufficient  strength  to  withstand  an 
ordinary  and  usual  flood  on  the  creek  at  the 
point  where  its  line  o(  road  crossed.  Boyce 
Bros,  had  no  notice  of  the  washout  at  the 
time  they  loaded  out  the  cattle  for  shipment. 
The  trial  court  instructed  the  jury  as  fol- 
lows: 

"Although  you  may  find  said  shipment  of  cat- 
tle was  delayed  in  course  o£  transportation, 
still,  if  you  should  further  find  and  believe  from 
the  evidence  that  such  delays,  if  any,  or  any 
part  thereof  was  caused  by  a  washout  on  the 
line  of  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  as  alleged,  and  you  should  fur- 
ther find  that  said  washout  was  caused  by  an 
unprecedented  flood,  then  the  defendant  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany and  its  connecting  line  would  not  be  li- 
able to  the  plaintiffs  for  damages  caused  by  any 
delay  resulting  from  said  washout,  unless  you 
should  further  find  that  the  defendant  the 
Southern  Kansas  Railway  Company  of  Texas, 
in  accepting  said  shipment  at  Amarillo,  Tex., 
had  notice  of  the  fact  of  the  washout,  or  that 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  was  guilty  of  negligence  in  faiUng  to 
inform  its  connecting  line,  the  Southern  Kansas 
Railway  Company  of  Texas,  or  the  Ft.  Worth 
&  Denver  City  Railway  Company,  of  the  fact 
of  such  washout  on  said  line  of  road.  But  if 
you  find  and  believe  from  the  evidence  that  said 
washout  had  already  occurred  at  the  time  of  the 
acceptance  of  said  shipment  at  Amarillo,  Tex., 
by  the  defendant  the  Southern  Kansas  Railway 
Company  of  Texas,  and  find  that  said  defend- 
ant at  such  time  had  knowledge  of  the  condi- 
tion with  reference  to  said  washout,  then  said 
railway  companies,  the  Southern  Kansas  Rail- 
way Company  of  Texas  and  the  Atchison,  To- 
peka &  Santa  Fe  Railway  Company,  neverthe- 
less, would  be  responsible  for  the  delay,  al- 
though it  was  ca-.ised  by  a  washout  resulting 
from  an  unprecedented  flood.  Or,  if  yon  should 
find  that  said  washout  occurred  prior  to  the  ac- 
ceptance of  said  shipment  of  cattle  at  Amarillo, 
and  that,  in  the  exercise  of  ordinary  care,  it 
was  the  duty  of  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  to  notify  its  connecting 
lines,  the  Southern  Kansas  Railway  Company 
of  Texas  or  the  Ft.  Worth  &  Denver  City  Rail- 
way Company,  of  the  condition  existing  on  its 
said  line,  and  you  further  find  that  it  failed 
to  give  notice  to  said  other  defendants  or  either 
of  them,  and  that  such  failure  to  give  such  no- 
tice was  negligence,  and  that  by  reason  thereof 
said  shipment  was  accepted  either  by  the  Ft 
Worth  &  Denver  City  Railway  Company  or  by 
the  Southern  Kansas  Railway  Company  of 
Texas  in  ignorance  of  the  condition  existing  on 
the  line  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  and  that  the  plaintiffs  were 
also  ignorant  of  such  condition  at  the  time  of 
the  delivery  of  said  shipment  at  Hartley,  'Tex., 
and  its  acceptance  by  the  Southern  Kansas 
Railway  Company  of  Texas  at  Amarillo,  then, 
and  in  such  event,  the  defendant  the  Atchison, 
Topeka  &  Santa  W6  Railway  Company  would  be 
responsible  for  the  damages,  if  any,  resulting 
from  the  delay,  if  any,  that  may  have  been 
caused  by  the  washout  on  its  line." 

[1]  In  paragraph  4  the  court  defined  the 
term,  "unprecedented  flood."  The  effect  of 
this  charge  was  to  tell  the  Jury  that  the 


appellees  could  not  reCover  If  the  delay  was 
caused  by  the  washout  occasioned  by  an 
unprecedented  flood,  unless  they  further  find 
that  the  washout  occurred  before  the  cat- 
tle were  accepted  by  either  of  the  roads  for 
shipment,  and  that  appellant  was  negligent 
In  not  notifying  the  shipper  and  the  con- 
necting carrier  of  the  then  condition  of  the 
road.  We  believe  the  charge  requested  by 
appellant.  If  given  as  requested,  without  the 
qnallfl<!ation  added  by  the  trial  court^  would 
have  been  error  under  the  facts  of  this  case. 
If  there  were  unusual  conditions  existing 
at  the  time  of  receiving  the  cattle  for  trans- 
portation and  because  of  the  then  condition 
of  the  road,  and  the  shipment  could  not  be 
made  In  the  usual  time,  the  carrier  should 
have  notified  the  shipper  of  such  condition. 
Such  notice  would  have  given  the  shipper 
the  opportunity  to  choose  the  different 
courses  then  opea  to  him.  Railway  Co.  v. 
Stark  Grain  Co.,  103  Tex.  542, 131  S.  W.  410; 
Nelson  T.  Great  Northern  Railway  Co.,  28 
Mont.  297,  72  Pac.  (7),  on  page  651;  RaU- 
way  Co.  T.  Word,  159  S.  W.  883.  If  the 
delay  was  caused  by  the  washout,  which 
could  not  have  been  prevented  by  the  use  of 
ordinary  care  In  the  construction  and  main- 
tenance of  the  bridge  across  the  stream,  yet, 
if  the  injury  to  the  shipment  of  cattle  was 
brought  about  by  the  negligent  failure  of 
appellant  to  notify  the  appellees  of  the  tlien 
known  condition  of  the  road,  or,  when  the 
cattle  were  accepted  for  transportation,  if 
the  appellant  then  knew  of  the  unusual 
condition,  and  undertook  to  carry  the  cattle 
to  their  destination  within  a  reasonable  tUue, 
we  think  it  should  be  required  to  answer  for 
the  consequences,  if  such  acts  were  negligent, 
as  though  this  negligence  on  its  part  was 
the  sole  cause.  Feutiman  v.  Railway  Oo., 
44  Tex.  Cav.  App.  455,  98  S.  W.  939 ;  BaU- 
way  Co.  V.  Boyce,  39  Tex.  Civ.  App.  195, 
87  S.  W.  395. 

[2]  The  second  assignment  Is  that  the  ver- 
dict of  the  jury  and  the  judgment  of  the  court 
is  excessive.  In  that  a  recovery  was  allowed 
for  a  decline  in  the  market  on- the  cows  in- 
volved In  the  shipment,  when  the  evidence 
does  not  show  a  decline  in  the  market  on 
the  cows.  In  vacation  the  appellees  filed  the 
following: 

"Now  come  the  plaintiffs,  J.  H.  Boyce  and 
It.  H.  Boyce,  and  remit  the  sum  of  $46.16  of 
the  judgment  rendered  in  this  court  in  the  above 
numbered  and  entitled  cause  on  the  30th  day  of 
January,  1914,  the  sum  of  $16.16  hereby  re- 
mitted being  the  sum  of  $37.26,  with  interest 
thereon  from  the  9th  day  of  August,  1911,  to 
this  date — said  sum  of  $37.26  being  the  amonnt 
in  the  judgment  rendered  herein  on  account  of 
decline  in  market  on  cows  in  said  shipment,  to 
wit,  24,840  pounds  at  15  cents  per  cwt.;  and 
the  said  J.  H.  Boyce  and  L.  H.  Boyce,  eompoa- 
ing  said  partnership,  do  hereby  release  said  de- 
fendant in  said  judgment  therefrom  as  to  the 
extent  of  said  sum  of  money,  to  wit,  $46.16." 

This  remittitur  was  filed  March  9,  1914. 
In  the  cotmty  court  The  motion  for  new 
trial  set  up  the  error  herein  complained  of, 
and  was  presented  to,  and  overruled  by,  the 
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court  February  7,  1914.  In  the  order  over- 
ruling the  motion  notice  of  appeal  was  given. 
Appellant  the  Atchison,  Topeka  &  Santa  F6 
filed  its  appeal  bond  Febmary  27,  1014,  and 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany Its  bond  February  21,  1914.  The  trial 
court  adjourned  February  7,  1914. 

The  ap]f)elleea  having  remitted  this  damage 
recovered  In  the  Judgment  after  appeal  had 
been  perfected  under  article  2014,  Vernon's 
Sayles'  Civil  Statutes,  we  think  the  Judg- 
ment should  be  affirmed  as  to  appellant  for 
the  amount  of  the  Judgment,  less  the  remit- 
titur, but  that  appellees  should  pay  the  costs 
of  this  appeal.  White  v.  Glover,  31  Tex.  Olv. 
App.  8,  71  8.  W.  319 ;  Insurance  Co.  v.  Her- 
bert, 48  Tex.  Civ.  App.  195,  106  S.  W.  421. 

[3j  The  Ft  Worth  &  Denver  City  Hallway 
Company  assigns  error  No.  1,  and  claims  that 
there  was  error  on  the  part  of  the  trial  court 
In  overruling  its  second  special  exception 
to  plaintiffs'  petition,  which  is  to  the  effect 
that  the  plaintiffs  were  attempting  to  bold 
It,  as  the  Initial  carrier,  for  all  the  damages 
and  eadi  of  the  defendants  for  the  same  dam- 
ages, asking  the  trial  court  to  require  the 
plaintiffs  to  elect  whether  they  are  attempt- 
ing to  bold  the  defendant  as  an  Initial  car- 
rier or  under  Its  common-law  liability.  Plain- 
tiffs, appellees  herein,  sued  the  defendant  rail- 
roads Jointly  for  the  damages,  alleging  a 
contract  entered  Into  between  themselves  and 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany for  a  through  shipment  of  59  head  of 
cattle  from  Hartley,  Tex.,  to  St  Joseph, 
Mo.,  over  the  lines  of  the  road  operated 
by  the  defendants  from  the  point  of  origin 
to  i)oint  of  destination.  The  allegations 
clearly  bring  the-  case  under  the  amendment 
to  the  Interstate  Commerce  Act,  g  20.  That 
IKtrtlou  of  the  act  applicable  Is  as  follows: 

"Provided  that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of 
lading,  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law;  that  the  common 
carrier,  railroad  or  transportation  company  is- 
suing such  receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  from  the  common  carrier,  rail- 
road or  transportation  company  on  whose  line 
the  loss,  damage  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage  or  in- 
jury as  it  may  be  required  to  pay  to  the  owners 
of  BQch  property  as  mav  be  evidenced  by  any 
receipt,  judgment  or  transcript  thereof." 

The  act  was  passed  for  the  benefit  of  the 
shipper.  He  can  sue  the  initial  carrier  alone 
or  any  one  of  the  connecting  carriers,  or  all 
Jointly  for  the  damages.  Railway  Co.  t. 
C3arl,  227  U.  S.  889,  33  Sup.  Ct  391,  57  I.. 
Ed.  683;  Railway  Co.  v.  Ray, -127  S.  W. 
281;  Railway  Co.  v.  Word,  169  8.  W.  376; 
Railway  Co.  ▼.  Ward,  169  S.  W.  1035.  We 
do  not  understand  that  an  election  can  be 
repaired  where  a  party's  rights  are  analogous, 
consistent,  or  concurrent  As  we  understand, 
under  the  Interstate  Commerce  Act,  the  con- 
tract Is  made  by  the  Initial  carrier  for  all 
connecting  carriers,  by  the  terms  of  wUch 
each  and  all  ai^  bound,  and  a  failure  of  duty 


or  the  negligence  of  either  gives  the  shipper 
a  right  of  action  against  either  or  all  under 
the  act  against  the  Initial  carrier  for  all  the 
damages  and  the  connecting  carriers  for  the 
damages  occurring  on  their  respective  lines. 

[4]  The  second  assignment  of  the  Ft 
Worth  &  Denver  Railway  Company  Is  over- 
ruled. There  is  no  statement  under  this 
assignment,  such  as  required  by  the  rules, 
and  we  cannot  therefore  tell  therefrom  wheth- 
er the  Judgment  was  excessive  or  not,  as  as- 
serted under  the  assignment. 

The  third  assignment  has  been  discussed 
under  the  Atchison,  Topeka  &  Santa  F4 
Railway  Company's  second  assignment  It 
is  therefore  unnecessary  to  notice  this  as- 
signment further. 

The  Judgment  of  the  trial  court,  after  al- 
lowing the  remittitur  filed,  will  be  affirmed, 
but  the  appellees  will  be  taxed  with  the  costs 
of  this  appeaL 


GULF,  T.  «  W.  BY.  CO.  v.  DICKEY. 
(No.  8011.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  31,  1914.    Rebearmg  Denied 

Dec.  12,  1914.) 

1.  Appeal  and  Ebrob  (gS  1040, 1050*)— Hash- 

LESS    EBBOB— PLEAOINa— ICVIOEMCE. 

Where,  In  an  action  for  injuries  to  plain- 
tiff's eight  year  old  son  frum  being  scalded 
while  on  a  locomotive  in  charge  of  a  hostler, 
the  uncontradicted  evidence  showed  that  the 
boy's  presence  was  known  to  the  hostler,  error, 
if  any,  in  overruling  exceptions  to  the  allega- 
tions of  the  petition  that  defendant  made  a  prac- 
tice of  permitting  children  of  tender  years  to 
enter  and  ride  upon  its  engines  and  in  admit- 
ting testimony  to  sustain  sncb  allegations  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  1068,  1069,  4089-4105, 
4153-4157,  4166;    Dec.  Dig.  g|  1040,  1050.*] 

2.  Appxai.  and   Bbbob   (I  1050*)— Habui.e^ 
Ebbob— Admission  of  Evidence. 

Where,  in  an  action  for  injuries  to  plain- 
tiff's son  from  being  scalded  while  on  a  locomo- 
tive in  charge  of  a  hostler,  the  uncontradicted 
evidence  showed  that  the  presence  of  the  boy 
was  known  to  the  hostler,  the  admission  of  evi- 
dence of  statements  by  the  hostler  to  the  boy's 
grandmother  that  he  liked  to  have  children  talk 
to  him  while  he  was  at  woik  and  the  frrand- 
mother's  reply  that  she  could  not  understand 
what  manner  of  man  the  hostler  was  that  he 
would  aJlow  a  child  around  the  engine.  If  error, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  1068,  1060,  4153-4157, 
4166;   Dec.  Dig.  g  1050.*] 

3.  Appeal  and  Ebrob  (|  547*)— PBESKNTAnoH 
Below— iNBTBUCTioNS. 

Assignments  of  error  complaining  of  in- 
structions to  which  no  proper  bills  of  exception 
wei^  reserved  below  win  be  overruled. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |g  2427,  2429-2432;  Dec. 
Dig.  i  647.*] 

4.  Appeal  and  Bbbob  (g  553<^— Biix  or  Ex- 
ceptions— Ob,tections  and  Ordeb. 

A  statement  of  facts  contained  exceptions 
to  the  court's  charge,  which  were  signed  by  at- 
torneys for  defendant  and  marked  tiled  by  the 
clerk.     It  also  appeared  that  an  order  reading, 
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"On  thia  day  came  on  to  be  heard  the  objections 
and  the  exceptions  of  the  defendant  to  the 
court's  general  charge,  •  •  •  and  the  court 
*  *  *  is  of  the  opinion  that  the  law  is  against 
said  objections  and  exceptions,  and  it  is  *  *  * 
ordered  •  •  •  that  »  •  •  same  are  here- 
by in  all  things  overruled,  to  which  the  defend- 
ant excepted,"  was  entered  on  the  minutes,  dat- 
ed the  same  as  the  date  of  the  filing  of  the 
exceptions  to  the  charge  and  of  the  court's  gen- 
eral charge.  Held,  that  the  purported  objec- 
tions and  the  order  of  the  court  so  entered  did 
not  constitute  a  bill  of  exceptions  to  the  charge 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {J  2461,  2462,  2465-2471; 
Dec.  Dig.  I  553.*] 

6.  Neoliqence  (1 138*)— Refusal  or  Instbuo- 

TioN— Evidence. 

Where,  in  an  action  for  injuries  to  plain- 
tiff's son  from  being  scalded  while  on  a  locomo- 
tiye  in  charge  of  a  hostler,  the  hostler  admitted 
that  he  Imew  the  boy  was  on  the  engine  when 
be  turned  on  the  hot  water  and  scalded  him  and 
made  no  previous  effort  to  exclude  him  from 
the  engine,  it  was  not  error  to  refuse  an  instruc- 
tion that  the  uncontradicted  evidence  showed 
that  the  boy  was  on  defendant's  engine  without 
invitation,  and  that  defendant  owed  him  no  duty 
except  not  to  willfully  or  wantonly  injure  him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  354-370;    Dec.  Dig.  {  138.*] 

6.  Tbial  ({  194*)— InaiBDCnoN— Province  of 

JOBY— NEQiaQENCE., 

A  requested  instruction  that,  if  the  hostler 
cut  off  the  valve  through  which  the  hot  water 
escaped,  and  thereafter  some  person,  unknown 
to  tile  hostler,  opened  the  valve,  tlie  verdict 
should  be  for  defendant  was  properly  refused ; 
It  being,  in  effect,  a  peremptory  instruction  that 
the  hostler  was  not  negligent  in  allowing  the 
boy  on  the  engine  and  in  turning  on  the  in- 
jector without  investigating  to  discover  whether 
the  valve  connecting  the  hose  with  the  injector 
was  closed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  j{  413,  436,  43&-441,  446-154,  466-^66 ; 
Dec.  £«g.  i  104.«i 

7.  Nboliqenck  (i  139*)— Refusal  of  Irstbuo- 
TioN— Injubt  to  Ceild. 

In  such  action  an  instruction  that  the  hos- 
tler was  not  negligent  unless  he  knew  the  valve 
was  open  when  he  turned  on  the  injector  or, 
unless  he  intentionally  and  wantonly  inflicted 
the  injury,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  371-377 ;   Dec.  Dig.  §  139.*] 

8.  Appeal  and  Ebbob  ({  647*)— Pbbsentation 
Below — iNariBucTioNB. 

Error  in  such  case  could  not  be  predicated 
on  the  refusal  of  instructions  submitting  the 
issue  of  the  hostler's  negligence  in  turning  on 
the  water  and  making  defendant's  liability  Unge 
on  an  affirmative  finding  on  that  issue,  where 
no  proper  bill  of  exceptions  was  taken  to  the 
court's  charge  on  the  issue  of  liability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2427,  2429-2432;  Dec.  Dig. 
i  547.*] 

9.  Dauages  (i  177*)— Pebboral  Injubieb — 
Meabitbe  of  Dauaqeb— Admission  of  Evi- 
dence. 

Plaintiff's  testimony  as  to  the  amount  he 
was  earning  was  inadmissible  in  such  case  to 
show,  as  an  element  of  the  damages  recoverable, 
the  value  of  the  time  lost  by  him  while  engaged 
in  nursing  the  injured  boy. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  466,  494 ;    Dec.  Dig.  {  177.*] 


Appeal  from  Dlstxict  Court,  Baylor  County; 
Ja  A.  P.  Dlckaon,  Judge. 

Action  by  William  Didiey  against  the  Gulf, 
Texas  &  Western  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Afi3rmed  conditionally. 

Ben  B.  Oaln,  of  Dallas,  Sporer  &  McGlure, 
of  Jecksboro,  and  J.  A.  Wheat,  of  Seymour, 
for  appellant  D.  A.  Holman,  of  Seymour, 
for  appellee. 

DUNKI/IN,  J.  Maryland  Dickey,  the  eight 
year  old  son  of  William  Dickey,  was  scalded 
while  on  a  locomotive  owned  by  the  Gulf, 
Texas  &  Western  Railway  Company,  and 
while  the  locomotive  was  in  charge  of  ESd 
Moss,  its  hostler.  At  the  time  of  the  Injury 
the  locomotive  was  at  a  station  and  Moss  was 
preparing  the  same  for  a  trip.  Moss  turned 
on  what  is  called  the  injector  in  order  to  re- 
911  the  boiler  with  water  from  the  engine 
tank.  At  the  time  be  did  so  hot  water  and 
steam  escaped  from  a  hoae  lying  on  the  floor 
of  the  engine  cab  and  badly  scalded  Maryland 
Dickey,  who  was  then  upon  the  engine.  Tlie 
hose  was  connected  with  the  injector  by 
means  of  a  valve.  When  this  valve  was 
closed  no  water  could  escape  through  the 
hose,  nie  hose  was  used  to  sprinkle  down 
the  coal  in  the  tender  In  order  to  settle  the 
dust,  and,  in  order  to  do  this,  It  was  neces- 
sary to  open  the  valve  connecting  It  with 
the  injector.  Moss  was  engaged  in  loading 
the  tender  with  coal,  and  bad  already  sprin- 
kled the  same  by  using  the  hose  In  the  man- 
ner Indicated.  It  seems  that  after  doing  this 
be  shoveled  more  coal  Into  .the  tender  from 
the  coal  bin,  then  went  back  to  the  mgine 
and  turned  on  the  Injector.  He  testified  that 
after  sprinkling  the  coal  he  closed  the  valve 
connecting  the  hose  with  the  Injector,  and 
that  when  he  turned  on  the  injector  be  did 
not  know  the  valve  was  open. 

This  suit  was  Instituted  against  the  rail- 
way company  by  William  Dickey,  father  of 
the  boy,  to  recover  damages  for  loss  of  serv- 
ices of  the  boy,  for  services  of  plaintiff 
and  his  wife  in  nursing  the  boy,  and  for 
expenses  for  his  medical  treatment  while 
suffering  from  the  Injuries  be  sustained. 
From  a  Judgment  in  favor  of  plaintiff,  the 
defendant  has  appealed. 

One  of  the  cmttentlons  made  by  the  de- 
fendant was  that,  without  the  knowledge  of 
Moss,  the  valve  in  question  must  have  been 
opened  by  Maryland  Dickey  or  his  brother, 
another  boy  who  was  also  upon  the  engine 
with  him,  or  by  some  other  person  unknown 
to  MossJ 

[1,2]  Several  assignments  of  error  have 
been  presented  to  the  action  of  the  court  in 
overruling  special  exceptions  to  certain  por- 
tions of  plaintiffs  petition  containing  al- 
legations that  defmdant  had  made  a  practice 
of  permitting  and  Inviting  children  of  tendef 
years  residing  In  that  vicinity  to  «iter  and 
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ride  uiion  Its  eoginea,  a  place  of  known  dan- 
ger to  children.  Assignments  Mre  also  been 
presented  to  the  admission  of  testimony  tend- 
ing to  prove  those  allegationB.  All  of  those 
assignments  are  overruled,  because  the  proof 
shows  without  controversy  that  the  presence 
of  the  boy  In  the  cab  of  the  engine  was 
known  to  the  hostler  at  the  time  he  turned 
on  the  Injector.  For  the  same  reason  there 
was  no  reversible  error  in  admitting  proof  of 
declarations  made  by  Moss,  on  the  morning 
following  the  accident,  to  the  grandmother  of 
the  boy,  and  her  replies  thereto;  such  dec- 
larations of  Moes  b^ng,  In  effect,  that  he 
liked  to  have  children  come  around  and 
talk  to  him  while  he  was  at  work,  and  the 
statement  by  the  srandmotber  being  that  the 
child  had  been  burned  up  and  she  could  not 
understand  what  manner  of  man  Moss  was 
that  be  would  allow  a  child  around  such  a 
place  as  the  engUie. 

[3, 4]  Several  assignments  are  presented  to 
the  charge  given  by  the  court  to  the  Jury, 
all  of  which  are  overruled,  for  the  reason 
that  no  proper  bills  of  exception  were  re- 
served to  the  instruction.  We  find  In  the 
statement  of  facts  certain  exceptions  to  the 
oonrt's  charge  which  are  signed  by  attorneys 
for  the  defendant  and  marked  filed  by  the 
Clerk  of  the  conrt  We  also  find  an  order  of 
the  court  entered  npon  the  minutes  dated 
January  ^8,  1914,  which  Is  the  same  date  of 
the  filing  of  the  exertions  to  the  charge  and 
of  the  same  date  tiiat  the  court's  general 
charge  was  filed.  Said  order  of  the  court 
reads  as  follows: 

"On  this  day  came  on  to  be  heard  the  ohjec- 
tiona  and  the  exceptions  of  the  defendant  to  the 
court's  ireneral  charge,  which  were  presented  to 
the  court  before  the  reading  of  his  charge  to  the 
Jury,  and,  the  court  having  heard  the  same,  he 
is  of  the  opinion  that  the  law  is  against  said 
objections  and  exceptions,  and  it  is  therefore 
ordered  and  considered  by  the  court  that  the 
same  be,  and  the  same  are  hereby,  in  all  things 
overruled,  to  which  the  defendant  excepted." 

Such  purported  objections  and  the  order  of 
the  court  so  entered  npon  the  minutes  did 
not  constitute  a  bill  of  exception  to  the  charge 
given.  It  is  well  settled  that  objections  not 
taken  to  a  charge  given  by  the  court  must  be 
shown  by  bills  of  exception.  Objections  to 
the  charge  which  do  not  constitute  a  part  of 
a  bill  of  exception  have  no  proper  place  In 
the  record,  and,  If  that  be  true,  we  cannot 
assume,  as  a  matter  of  law,  that  the  objec- 
tions to  the  court's  charge  appearing  in  the 
record  were  the  objections  considered  by  the 
court  and  referred  to  In  the  order  entered 
npon  the  minutes  copied  above.  Cleburne 
Street  Ry.  Co.  v.  Barnes,  168  8.  W.  991;  Tay- 
lor V.  Butler,  168  S.  W.  1004;  Mutual  Life 
Ins.  Co.  V.  Rhoderlck,  164  S.  W.  1067;  Simp- 
son V.  Tex.  Tram  Ry.  Co.,  61  8.  W.  655,  and 
decisions  there  cited;  Railway  Co.  t.  Wad- 
sack,  166  S.  W.  42. 

[t]  Proper  bills  of  exception  were  taken 
to  the  refusal  of  several  special  instructions 
requested  by  the  defendant,  and  to  which  re- 


fusal several  assignments  of  error  are  pre- 
sented. Some  of  the  instructions  so  request- 
ed were.  In  effect,  that  it  was  shown  by  un- 
contradicted evidence  that  Maryland  Dickey 
was  upon  the  defendant's  engine  without  In- 
vitation, and  that  defendant  owed  him  no 
duty  except  not  to  willfully  or  wantonly  in- 
jure him.  A  sufficient  answer  to  that  conten- 
tion la  that,  according  to  the  testimony  of 
Moss  himself,  be  knew  that  the  boy  was  up- 
on the  engine  at  the  time  he  turned  on  the 
hot  water  and  scalded  him,  and  at  that  time 
made  no  effort  to  exclude  him  from  the  en- 
gine before  turning  on  the  water. 

[6]  By  requested  charge  No.  3  defendant 
sought  to  have  the  jury  told  that,  if  Moss 
cut  off  the  valve  connecting  the  Injector  with 
the  hose  after  he  had  sprinkled  the  coal,  and 
that  between  that  time  and  the  time  he  went 
back  Into  the  engine  and  turned  on  the  in- 
jector the  valve  was  oiiened  by  Maryland 
Dickey,  or  his  brother,  or  some  person  un- 
known to  Moss,  then  a  verdict  should  be  re- 
turned for  the  defendant  This  instruction 
was  properly  refused,  because  it  was,  in  ef- 
fect, a  peremptory  instruction  that  Moss  was 
guilty  of  no  negligence  in  turning  on  the  in- 
jector while  the  child  was  upon  the  engine 
without  making  some  investigation  to  discov- 
er whether  or  not  the  valve  connecting  the 
hose  with  the  injector  was  closed,  nor  In  per- 
mitting the  presence  of  the  child  upon  the 
engine  at  that  time. 

[7]  Special  instruction  No.  4  was  properly 
refused,  because  it.  In  effect,  embodied  the 
proposition  that  Moes  was  guilty  of  no  neg- 
ligence, unless  he  knew  the  valve  was  open 
at  the  time  he  turned  on  the  injector,  or  that 
be  Intentionally  or  wantonly  Inflicted  the 
Injury. 

[I]  By  special  «!harges  Nos.  5  and  7  the  Is- 
sue of  negligence  vel  non  on  the  part  of  Moss 
in  .turning  on  the  water  was  requested  to  be 
submitted  as  a  disputed  issue,  and  the  lia- 
bility of  defendant  made  to  hinge  upon  on 
affirmative  finding  npon  that  issue.  Appel- 
lant cannot  complain  of  the  refusal  of  these 
instructions,  since  no  proper  bill  of  exception 
was  taken  to  the  charge  of  the  court  upon 
the  issue  of  liability,  as  noted  already,  which, 
therefore,  must  be  considered  as  having  been 
approved  by  the  appellant  Cleburne  Street 
Ry.  Co.  V.  Barnes,  168  8.  W.  991;  McKenzle 
V.  Imperial  Irr.  Co.,  166  S.  W.  496;  Ry.  Co. 
V.  Sharpe,  167  S.  W.  814;  Lester  v.  Hutson, 
167  S.  W.  321;  Saunders  Live  Stock  Com.  Co. 
V.  Kincald,  168  S.  W.  977. 

[•]  Over  objection  by  the  defendant  the 
plaintiff,  William  Dickey,  was  permitted  to 
testify  that  while  engaged  as  a  carpenter 
and  working  upon  a  certain  house,  he  had 
been  receiving  $2.50  a  day,  and  was  furnished 
a  horse  and  buggy  to  go  and  return  from  his 
work  dally.  The  teetlm'ony  was  offered  by 
the  plaintiff  to  prove  the  value  of  the  time 
be  lost  while  engaged  In  nursing  the  Injured 
boy.    The  objection  urged  to  that  testimony 
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was  that  the  same  was  no  proper  proof  ot  the 
value  of  plaintiff's  services  in  nursing  the 
boy.  The  plaintiff  was  also  permitted  to  tes- 
tify, over  defendant's  objection,  that  the  time 
lost  from  his  business  while  nursing  his  boy 
was  reasonably  worth  $220.  One  of  the  ob- 
jections to  this  testimony  likewise  was  that 
it  did  not  relate  to  the  correct  measure  of 
damages.  Clearly,  the  testimony  of  the 
amount  plaintiff  could  have  earned  tn  any 
business  that  he  was  pursuing  or  could  fol- 
low was  not  admissible  to  prove  the  value 
of  his  services  in  nursing  the  boy,  and  the  er- 
ror in  admitting  it  was  especially  harmful  to 
the  defendant,  In  vievy  of  the  fact  that  the 
court,  in  charging  upon  the  measure  of  dam- 
ages, told  the  Jury  that,  in  the  event  of  a 
verdict  for  plaintiff,  he  should  be  allowed 
the  value  of  the  time  so  lost  Hence  these 
assignments  must  be  sustained. 

For  this  error  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  unless  ap- 
pellee shall,  within  ten  days  from  the  date 
of  this  opinion,  file  a  remittitur  of  $22a  If 
such  remittitur  is  so  filed,  then  the  judgment 
wiU  be  affirmed. 


WILLIAMS  ▼.  PHELPS.     (No.   8031.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  7, 1914.    Ou  Motion  for  Rehearing, 

Dec.  12,  1914.) 

1.  Bbokebb  (§  49*)— RioHT  TO  Commission— 
Perfobmance  of  Contract. 

Where  a  broker  procures  the  execution  of 
an  enforceable  written  contract  of  parchase  on 
the  terms  authorized  by  the  principal,  he  has 
earned  his  cpmmissions. 

[EM.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  |§  70-72;   Dec.  Dig.  {  49.*]       ^ 

2.  Bbokbbs  (I  84*)— AonoH  fob  Commission 

— BUBDKN  OF  PBOOF. 

Where  a  broker's  written  employment  con- 
tract authorized  only  a  sale,  the  burden  was 
on  the  broker,  in  an  action  for  commissions  on 
an  ezcbanee,  to  show  that  big  principal  and 
the  other  party  to  the  exchange  had  reached  a 
definite  agreement 

[Ed.    Note.— For   other   cases,    see    Brokers, 
C!ent  Dig.  Si  104,  105;   Dec  Dig.  J  84.*] 

3.  Evidence  (|  445*)— Pabol  Evidenok— Bbo- 
keb's  Employment  Contbact. 

Where,  in  a  broker's  action  for  commission 
on  an  exchange  of  properties,  it  appeared  that 
plaintiff's  employment  contract  authorized  him 
only  to  sell,  evidence  of  a  parol  agreement  be- 
tween plaintiff  and  defendant  that  defendant 
would  pay  no  commission  on  an  exchange  of 
properties,  unless  the  exchange  should  be  fully 
consummated,  was  properly  admitted. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  if  2052-2065;    Dec  Dig.  $  445.*] 

4.  Apfbai.  and   Ebbob  (|  1040*)— Habulkss 

BBBOB— PLKAniNQ. 

In  a  broker's  action  for  commissior  on  <in 
exchange  of  properties,  the  overruling  of  an  ex- 
ception to  a  paragraph  of  the  answer  alleging 
that  the  value  of  the  property  for  which  de- 
fendant agreed  to  trade  was  falsely  represented 
to  him,  if  error,  was  harmless,  where  no  such 
Issue  was  submitted  to  the  jury,  and  no  assign- 


ment was  presented  to  the  admission  of  any 
testimony  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §1  4089-4105;  Dec  Dig.  i 
1040.*] 

5.  Appeai.  AND  Ebbob  (|  1040*)— Pixadimo — 
Habmless  Ebbob. 

In  a  broker's  action  for  a  commission  on 
an  exchange  of  property,  error  could  not  be 
assigned  to  the  overruling  of  exceptions  to  al- 
legations of  the  answer  alleging  that  the  con- 
tract of  exchange  was  invalid,  where  no  bill  of 
exceptions  was  taken  to  the  court's  instruction 
that  such  contract  was  nonenforceable  for  un- 
certainty. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S8  4080-4105;    Dec  Dig.  i 

6.  Bbokebb  (J  85*)— Action  fob  Oommibsioits 
—  Execution  of  Obal  Contbact— Evi- 
dence. 

Where,  in  a  broker's  action  for  commission 
on  an  exchange  of  properties,  the  evidence  was 
conflicting  whether  any  definite  oral  agreement 
of  exchange  was  made,  evidence  of  the  msirket 
values  of  the  respective  properties  was  properly 
admitted. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SS  106-115;   Dec  Dig.  |  85.*] 

7.  Appeal  and  Ebbob  (8  1052*)— Habmless 
Ebbob— Admission  of  tESTrMONT. 

Under  Rules  of  Courts  of  Civil  Appeals, 
rule  62a  (149  8.  W.  x),  providing  that  no  judg 
ment  shall  be  reversed  for  immaterial  errora, 
any  error  in  admitting  testimony  as  to  value 
over  an  objection  that  the  witnesses  were  not 
properly  guelifled  was  not  ground  for  reversal, 
where  such  testimony  related  only  to  a  coUatn» 
al  circumstance  and  other  witnesses,  who  were 
qualified,  testified  to  the  same  effect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4171-4177;  Dec.  Dig.  f 
1052.*! 

8.  Tbial  (S  36*)— Best  Evidence— Facts  Not 
Coxtkoverted. 

Where,  in  a  broker's  action  for  commis- 
sion, the  execution  Of  the  written  contract  of 
employment  was  not  disputed,  the  exclusion  of 
another  instrument  offered  by  plaintiff  to  prove 
such  employment  was  not  error. 

[Bd.  Note'.— For  other  cases,  see  Trial,  Cent 
Dig.  §89;   Dec.  Dig.  S  36.*] 

0.  Appeal  and  Ebbob  (i  647*)— Pbbsknta- 

TiOK  Below— Inbtbuotionb. 

Assignments  of  error  complaining  of  in- 
structions to  which  no  proper  bills  of  exceptions 
have  been  taken  wiVL  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  SJ  2427,  2429-2432;  Deo. 
Dig.  S  547.*] 

10.  Appeal  and  Ebbob  (S  553*)— Bill  of  Ex- 
ceptions-Objections  Below  —  Inbtbdo- 

\    TIONS. 

Objections  to  the  charge  which  do  not  show 
that  they  were  presented  before  the  charge  was 
read,  or  that  they  were  overruled  and  exception 
taken,  will  not  be  considered  on  appeal,  though 
they  are  signed  by  plaintiff  and  markied  "Ap- 
proved" by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2461,  2482,  2465-2471; 
Da?  Die.  t  558.*1 

11.  Bbokebs  (S  86*)— Action  fob  Gommibbioiv 

—Sufficiency  of  Evidence. 

Evidence,  in  a  broker's  action  for  commis- 
sions on  an  exchange  of  properties,  XeUl  to  sus- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr-No.  Series  A  Rep'r  Indexes 
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tain  a  verdict  for  defendant  based  on  a  findini; 
that  no  definite  contract  of  exchange  waa  made. 
[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  H  llft-120;  Dec  Dig.  {  86.*1 

12.  Tbiai.  (S  317*)— MiacoNDTior  or  Jttbobs— 

Waives  of  Objection. 

The  right  to  object  that  jurors  were  gnilty 
of  misconduct  in  engaging  in  social  games  with 
defendant's  wife  at  the  hotel  was  waived,  where 
plaintiff  and  hia  counsel  were  present  and  saw 
the  games,  and  failed  to  call  the  matter  to  the 
court's  attention  prior  to  filing  a  motion  for 
new  triiJ.  • 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  tS  761,  752;  Deo.  Dig.  i  317.»] 

Ai>peal  from  District  Court,  Bosque  Coun- 
ty;   O.  U  liockett.  Judge. 

Action  by  O.  H.  WiUiams  against  M. 
Pbeilps.  From  judgment  for  defendant,  plaln- 
tlfl  appeals    Affirmed,  and  rehearing  denied. 

James  M.  Robertson,  of  Meridian,  and  C. 
M.  Templeton,  of  Ft.  Worth,  for  appellant 
H.  J.  Cureton,  of  Meridian,  and  S.  0.  Padel- 
ford,  of  Cleburne,  for  appellee. 

DUNKLIN,  J.  M.  Phelps,  who  owned  a 
ranch  In  Bosque  county  consisting  of  .3,000 
acres  of  land,  upon  which  he  resided,  em- 
ployed G.  H.  Williams,  who  resided  In  Ft 
Worth,  to  find  a  buyer  for  the  ranch,  agree- 
ing to  pay  Williams  for  his  services  In  so 
doing  the  sum  of  $1,000.  The  contract  of 
employment  was  by  letter  dated  at  Morgan, 
Tex.,  March  19,  1912,  addressed  to  Williams 
at  Ft.  Worth,  and  in  that  contract  no  price 
was  named  by  Phelps  for  bis  property.  Pur- 
suant to  that  employment,  Williams  Institut- 
ed negotiations  to  effect  an  exchange  of 
Phelps'  property  for  property  in  North  Ft 
Worth.  At  his  insistence  Phelps  came  to 
North  Ft.  Worth  and  examined  property 
there  situated  l>elongtng  to  Sam  Rosen,  with 
whom  Williams  had  been  negotiating,  and 
to  whom  he  introduced  Phelps,  condstlng  of 
several  lots,  some  of  which  were  Improved 
with  buildings.  After  Phelps  had  examined 
the  property,  a  written  contract  was  execut- 
ed by  him  and  Rosen,  by  the  terms  of  which 
the  ranch  was  to  l>e  exchanged  for  Rosen's 
property,  provided  Rosen  should  elect  to 
make  the  exchange  after  an  '  examination 
of  the  ranch.  This  contract  was  never  exe- 
cuted, and,  in  a  suit  by  Rosen  to  enforce  spe- 
cific performance  thereof,  this  court  held  that 
the  contract  was  nonenforceable  by  reason  of 
uncertainty  in  the  description  of  the  pi;oper- 
ty  which  Rosen  proposed  to  exchange.  For 
that  decision  see  Rosen  v.  Phelps,  160  S.  W. 
104. 

The  present  suit  was  instituted  I?y  Wil- 
liams to  recover  the  commission  of  $1,000 
named  In  the  contract  of  his  employment 
mentioned  above.  In  his  petition  Williams 
alleged  the  execution  by  Phelps  and  Rosen 
of  the  contract  above  mentioned  and  the 
breach  thereof  by  Phelps  after  Rosen  had 
examined  the  ranch  and  agreed  to  accept  it 


He  further  alleged  that  his  efforts  to  bring 
about  the  trade  were  the  procuring  cause 
which  resulted  in  the  contract,  and  that  Ro- 
sen was  ready,  willing,  and  able  to  comply 
with  the  obligations  imposed  upon  him  by 
the  terms  of  the  contract,  and  offered  so  to 
do  before  Phelps  declined  to  make  the  ex- 
change, atid  that  the  refusal  of  Phelps  so  to 
do  was  without  cause.  FrtHu  a  judgment  in 
favor  of  Phelps,  Williams  has  api)ealed. 

In  plaintiffs  third  amended  petition  it 
seems  that  the  right  of  action  asserted  is 
limited  to  the  one  contenti(Hi  that  the  com- 
mission claimed  had  been  earned  by  reastm 
of  the  fact  that  plaintiff  had  procured  the 
execution  of  the  written  contract  of  ex- 
change, and  that  Rosen  was  ready,  willing, 
and  able  to  make  the  ex(!bange  in  accordance 
with  the  terms  of  the  contract  after  he  had 
examined  the  ranch  In  accordance  ^ith  the 
option  so  to  do  as  provided  in  the  contract 
In  other  words,  It  seems  that  the  theory  upon 
which  plaintiff's  petition  was  drafted  was 
that  Williams  had  earned  his  commission 
by  procuring  the  execuflon  of  the  written 
contract  by  Phelps  and  Rosen. 

[1]  It  is  well  settled  that  when  an  agent 
procures  the  execution  of  a  written  contract 
of  purchase  upon  terms  authorized  by  the 
principal,  which  is  satisfactory  to  the  princi- 
pal, and  which  can  be  specifically  enforced 
by  him,  then  the  agent  has  earned  his  com- 
missions. Moss  &  Raley  v.  Wren,  102  Tex. 
667,  113  S.  W.  739,  120  S.  W.  847.  If  the 
contract  was  not  enforceable  against  Phelps, 
then  it  was  not  enforceable  against  Rosen, 
and,  If  unenforceable  against  Rosen,  It  did 
not  of  Itself  furnish  a  proper  basis  for  recov- 
ery of  the  commissions  claimed.  Hagler  v. 
Ferguson,  102  Tex.  432, 118  S.  W.  133, 132  Am. 
St  Rep.  895 ;  3  Elliott  on  Contracts,  t  2282. 
But  the  court  tried  the  case  upon  the  theory 
that  plaintiff  would  have  the  right  to  recover 
if  he  induced  Rosen  to  agree  with  Phelps 
on  an  exchange  of  properties,  whether  or  not 
the  agreement  was  clearly  and  properly  ex- 
pressed In  the  written  contract.  It  Is  un- 
necessary for  us  to  definitely  determine 
whether  or  not  a  trial  upon  that  theory 
was  warranted  by  the  plebdings;  since  we 
have  decided  that  the  judgment  should  be 
afiirmed  for  the  reasons  hereinafter  stated. 

[2]  We  think  proper  to  note  In  the  outset 
that  the  written  contract  of  employment  upon 
which  plalntifTs  suit  is  founded  authorized 
a  sale  only  of  Phelps'  proi)erty.  Under  that 
contract  Williams  was  not  authorized  to  ex- 
change Phelps'  property  for  other  property. 
Skirvln  v.  O'Brien,  43  Tex.  Civ.  App.  1,  9.'5 
S.  W.  696 ;  31  Cyc.  1363.  In  order,  then,  for 
plaintiff  to  recover,  it  was  incumbent  upon 
him,  at  all  events,  to  show  by  parol  testimony 
In  connection  with  the  written  contract  that 
Phelps  and  Rosen  reached  a  definite  agree- 
ment for  the  exchange  of  properties. 

[3}  Complaint  la  made  of  the  action  of  the 
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court  In  orerrullng  a  special  exception  to  al- 
legations in  the  defendant's  answer  wbidi 
were,  in  effect,  that  after  the  execution  of 
defendant's  written  contract  of  employment 
of  WilUams  to  sell  the  property,  and  to  pay 
him  a  commission  of  $1,000  for  finding  a 
buyer,  and  before  the  transaction  already 
noted  between  plaintiff  and  Bosen,  the  plain- 
tiff and  defendant  entered  into  a  parol  agree- 
ment, that  in  the  event  of  an  exchange 
of  defendant's  property  for  other  property, 
defendant  would  pay  no  commission  for  any 
contemplated  exchange,  unless  such  ex- 
change should  be  fully  consummated.  This 
agreement  did  not  come  within  the  rule  in- 
voked by  appellant  that  parol  evidence  will 
not  be  heard  to  vary  or  change  the  terms  of 
a  written  agreement. 

[4]  In  another  paragraph  of  defendant's 
answer  It  was  alleged  that  in  the  negotia- 
tions between  the  defendant  and  Roaen, 
which  resulted  in  the  execution  of  the  writ- 
ten contract  of  exchange,  the  values  of  Bo- 
sen's  property  were  falsely  represented  to 
the  defendant  at  sums  far  in  excess  of  their 
real  values.  There* was  no  reversible  error 
in  overruling  appellant's  exception  to  those 
allegations  on  the  ground  that  they  were  ir- 
relevant to  the  material  issues  involved; 
since  no  such  issue  was  submitted  to  the 
jury  in  the  court's  charge,  and  no  assign- 
ment is  presented  to  the  admission  of  any 
testimony  to  sustain  such  allegations. 

[S]  In  defendant's  answer  it  was  alleged 
that  the  contract  of  exchange  between  Phelps 
and  Rosen  was  in  contravention  of  the  stat- 
ute of  frauds,  and  therefore  invalid,  and  also 
that  Kosen  by  suit  had  sought  a  specific 
enforcement  of  the  contract,  and  that,  by 
reason  of  such  invalidity  of  the  contract, 
a  judgment  had  been  rendered  denying  him 
that  relief.  Error  has  been  assigned  to  the 
action  of  the  court  in  overruling  special  ex- 
ceptions to  those  allegations  upon  the  ground 
that  they  were  immaterial  and  irrelevant  to 
any  issue  in  the  case.  A  sufficient  answer  to 
those  assignments  is  that  the  court  expressly 
charged  the  jury  that  the  written  contract 
of  exchange  was  nonenforceable,  because  of 
uncertainty  in  its  terms,  and  no  bill  of  ex- 
ception was  taken  to  that  instructton. 

[6]  Whether  or  not  Phelps  and  Bosen 
reached  any  definite  oral  agreement  for  ex- 
change of  properties  was  a  sharply  contro- 
verted issue;  Phelps  testifying  in  the  nega- 
tive, and  plaintiff  and  other  witnesses  testi- 
fying in  the  affirmative.  In  view  of  this 
conflict,  it  was  permissible  to  Introduce  evi- 
dence to  show  the  market  values  of  the  re- 
spective properties  of  the  parties  to  such 
contract  of  exchange,  as  such  values  were 
circumstances  which  could  be  looked  to  for 
the  purpose  of  solving  the  conflict.  See  Car- 
ver V.  Power  State  Bank,  164  S.  W.  892; 
Paine  v.  Argyle  Merc.  Co.,  133  S.  W.  895; 
Kocher  v.  Mayberry,  15  Tex.  Civ.  App.  842, 
89  S.  W.  604. 

[7]  The  testimony  of  the  witnesses  Tom 


Frazier  and  W.  H.  Abematby  shows  that 
they  were  pr<q>erly  qnallfled  to  give  (pin- 
ions upon  those  values.  If  the  witness  H. 
C.  Odle  did  not  sn^ciently  qualify  to  give 
his  opinion  upon  the  same  subject,  as  insist- 
ed in  another  assignment,  the  error  in  admit- 
ting his  testimony  over  appellant's  objec- 
tion would  not  be  such  as  would  require  a 
reversal  of  the  judgment.  In  view  of  the  fact 
that  it  related  to  a  collateral  circumstance 
only,  and  in  view  of  other  testimony  to  the 
same  effect  as  that  of  Odle.  See  role  62a 
(149  S.  W.  X). 

[I]  The  execution  of  the  written  contract 
of  employment  of  the  plaintiff  by  the  defend- 
ant, which  was  alleged  in  plalntlfTs  petitiim, 
was  not  controverted  by  any  evidence  offer- 
ed by  defendant  Hence  there  was  no  error 
In  excluding  another  letter  offered  by  the 
plaintiff  from  Phelps  to  Williams  to  prove 
such  employment. 

[1,10]  Several  assignments  of  error  are 
presented  to  the  charge  .given  by  the  court 
to  the  jury,  all  of  which  must  be  overruled, 
for  the  reason  that  no  proper  bills  of  ex- 
ception were  taken  thereto.  We  find  in  the 
record  what  purport  to  be  objections  to  the 
charge  which  are  signed  by  the  plaintiff  and 
are  marked  "Approved"  by  the  trial  Judge. 
But  they  do  not  purport  to  show  that  tbey 
were  presented  before  the  charge  was  read 
to  the  jury,  nor  that  the  objections  were 
overruled  by  the  trial  judge,  nor  that  the 
plaintiff  excepted  to  such  ruling.  See  Gulf, 
Texas  &  Western  By.  Co.  v.  Wm.  Dickey  (Ko. 
8011)  171  S.  W.  1097,  by  this  court,  not  yet 
officially  published ;  Cleburne  Street  By.  Co. 
V.  Barnes,  168  S.  W.  99. 

[II]  By  other  assignments  the  contention 
is  made  that  the  verdict  of  the  jury  is  with- 
out evidence  to  support  it,  or,  at  all  events, 
contrary  to  the  great  preponderance  of  the 
evidence.  It  Is  insisted  that  the  evidence 
shows  conclusively  that,  after  the  execution 
of  the  contract  of  exchange  between  Rofsen 
and  Phelps,  Bosen  went  to  Morgan,  and,  aft- 
er inspecting  the  ranch,  told  Phelps  that  he 
would  accept  it  in  exchange  for  his  (Bosen's) 
property;  thai  then,  and  not  until  then,  did 
Phelps  decline  to  make  the  exchange.  Pbelps 
testified  that  Bosen,  after  looking  over  the 
ranch,  declined  to  take  it,  and  that  thereupon 
Phelps  declared  the  trade  off,  and  thereafter 
declined  the  farther  offer  of  Rosen  to  consum- 
mate the  contract.  In  view  of  this  testimony 
of  Phelps,  together  with  his  further  testi- 
mony,- which  was,  in  effect,  that  no  definite 
agreement  was  ever  made  between  him  and 
Rosen  for  exchange  of  properties,  and  the 
further  testimony  that  the  value  of  the  ranch 
was  greatly  in  excess  of  the  value  of  Bosen's 
property,  and  other  circumstances  not  neces- 
sary to  enumerate,  these  assignments  must 
be  overruled. 

[12]  By  another  assignment  complaint  Is 
made  of  the  action  of  the  court  in  overraling 
plaintiff's  motion  for  new  trial  based  upon 
allegations  of  misconduct   of  some  of   the 
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Jurors  during  the  trial  of  the  case.  Tbe  al- 
leged misconduct  consisted  of  the  f&ct  that 
defendant's  wife,  a  charming  and  attractive 
lady,  boarded  at  the  same  hotel  with  the 
Jurors,  and  during  the  recesses  of  court  en- 
gaged in  social  games  of  dominoes  with  some 
of  the  jurors  in  the  parlors  of  the  hotel.  If 
this  could  be  considered  such  misconduct  on 
the  part  of  the  Jurors  as  to  require  their 
Terdict  to  be  set  aside,  the  error  was  waived 
by  reason  of  the  fact,  appearing  from  the 
affidavits  attached  to  the  motion,  that  both 
plaintiff  and  his  counsel  were  also  boarding 
at  the  same  hotel,  were  present  and  saw  the 
alleged  games  in  progress,  and  failed  to  call 
the  matter  to  the  trial  court's  attention  until 
the  motion  for  new  trial  was  filed. 
The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

We  were  in  error  In  stating  that  the  con- 
tract  of  employment  contemplated  nothing 
but  a  sale  of  the  property.  Upon  further 
examination  we  find  that  the  letter  from 
Phelps  to  Williams  requesting  his  services 
and  promising  to  pay  Williams  $1,000  for 
finding  a  buyer,  and  the  acceptance  of  which 
letter  by  Williams  constituted  the  contract 
sued  upon,  concluded  as  follows:  "I  will 
tr^de  or  will  sell  on  a  credit:  Interest  is  all 
I  want" 

With  this  correction,  the  motion  for  a  re- 
hearing Is  ovemiled. 


PECOS  ft  N.  T.  RT.  CO.  t.  AMARILLO  ST. 

RY.  CO.  et  aL     (Na  643.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  19,  1914.) 

1.  Action  (J  27*)— Natube  and  Form— Con- 
TBACT  oB  'TOBT"— "Action  Ex  Delicto." 

In  the  strict  legal  sense,  a  "tort"  is  a 
wrong  done  independent  of  contract,  but  there 
are  wronirs  commjttpil  in  the  nonobservance  of 
contract  duties ;  so  that,  if  a  transaction  has  its 
orifrin  in  a  contract  placing  the  parties  in  such 
relation  that  the  wrong  is  committed  in  perform- 
ing or  attempting  to  perform  the  contract,  the 
breach  of  the  contract  is  not  the  gravamen  of 
the  action,  but  is  a  mere  inducement,  and  it  is 
the  wrong  ontside  the  contract  which  is  the 
gravamen  of  the  action,  and  such  action  is  an 

action  ex  delicto,"  or  at  common  law  an  action 
for  which  case  would  lie. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {{  180-196;  Dec.  Dig.  §  27.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Action  Ex  Delicto; 
Tort] 

2.  PUUDINO  (  68*)— INDUCKMKNT— OONTRAOT. 

In  an  action  ex  delicto,  outside  the  contract 
which  induced  the  occasion  for  the  wrong,  the 
contract  is  a  mere  inducement  and  should  be  so 
pleaded. 

[G^  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  123;  Dec.  Dig.  i  58.*] 

S.  Action  (|  27*)— Natube  and  Fobm— "Ac- 
tion Bx  Delicto"— "Action  Ex  Contbao- 
tt;." 

A  cause  of  action  arising  from  breach  of  a 

promise  Is  an  "action  ex  contractu,"  and  when  a 


duty,  for  the  breach  of  which  an  action  is 
brought  would  not  be  implied  by  law  by  reason 
of  the  relation  of  the  parties  and  depends  solely 
upon  the  fact  that  it  hag  been  expressly  stipulat- 
ed for,  the  remedy  is  in  contract  and  not  in  tort; 
but  a  cause  of  action  arising  from  a  breach  of 
duty  growing  out  of  the  contract  is  in  form  an 
"action  ex  delicto." 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §§  160-195;   Dee.  Dig.  $  27.* 

For  other  definitions,  -see  Words  and  Phrases, 
Action  Ex  Contractu.] 

4.  Action   (S  32*)— Natube  and  Fobm— Con- 
tbact  fob  Tobt. 

Tnder  the  system  of  pleading  in  Texas,  dis- 
tinctions between  actions  do  not  exist,  but  the 
facts  alleged  determine  the  character  of  the  ac- 
tion, and  the  courts  determine  therebom  whether 
it  is  one  of  tort  or  contract 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  II  267-261,  316 ;  Dec.  Dig.  |  32.*] 

6.  Action  (|  27*)— Natube  and  Fobm— Con- 
TBAOT  FOB  Tobt. 

A  petition,  alleging  that  defendant  street 
railroad  did  not  perform  the  obligation  of  its 
written  contract  to  keep  its  roadway  under 
plaintiff's  bridge  free  from  inflammable  material, 
but  permitted  such  material  to  accumulate  ana 
remain  in  the  subway,  where  it  became  ignited 
from  some  unknown  cause  and  the  fire  destroyed 
plaintiff's  bridge  to  its  damage,  and  that  the 
destruction  was  not  due  to  any  failure  of  duty 
on  the  part  of  plaintiff,  but  was  the  proximate 
result  of  defendant's  failure  to  keep  the  subway 
free  from  inflammable  material,  stated  an  ac- 
tion for  breach  of  contract ;  and  defendant  was 
not  relieved  from  its  contract  to  indemnify 
against  damages,  simply  because  it  was  not 
shown  to  be  negligent  in  permitting  puch  accu- 
mulation of  material. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  11  160-195;  Dec.  Dig.  |  27.*] 

6.  Tbial    (I   251*)— Instbuctions— Applica- 
tion TO  ISSUES— Negligence — Contbact. 

In  an  action  for  breach  of  defendant  street 
railroad's  contract  that  in  consideration  of  the 
use  of  a  subway  under  plaintiff's  railroad  it 
would  keep -the  subway  free  from  combustible 
material  and  indemnify  the  railroad  for  damages 
from  fire,  instructions  making  the  street  rail- 
road's liability  turn  upon  the  question  of  negli- 
gence in  not  keeping  the  subway  clear  of  such 
material  were  erroneous,  and  the  plaintiff's  re- 
quested charge  that  the  liability  rested  upon 
breach  of  contract,  and  if  the  destruction  of 
the  bridge  was  caused  by  fire  originating  in  such 
material  it  was  liable,  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  687-G9S ;  Dec.  Dig.  |  251.*] 

7.  Evidence  (|  220*)— Admission— Acquiis- 
cencb  OB  Silence. 

■  Where  the  snperintendent  of  a  railroad  met 
representatives  of  a  street  railroad  to  discuss  the 
widening  of  a  subway  under  the  railroad,  and  no 
mention  was  made  of  the  street  railroad's  con- 
tract liability  for  the  bnming  of  a  bridge  over 
the  subway,  the  statement  of  the  railroad  super- 
intendent that  he  supposed  the  bridge  had  been 
set  on  fire  by  tramps,  without  then  stating  that 
the  railroad  held  the  street  railroad  liable,  under 
its  contract  for  the  destruction  of  the  bridge, 
was  not  an  admission  that  the  street  railroad 
was  not  liable  thereunder,  since  the  situation  of 
the  parties  and  the  nature  of  the  discussion  did 
not  call  upon  the  superintendent  to  assert  the 
liability. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
CenTDig.  {{  771-785;  Dec  Dig.  {  220.*] 
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&  Evidence  (8  242*)— Declabations  and  Dis- 
claimer—Agent. 

To  render  an  agent's  disclaimer  admissible 
against  his  principal,  it  must  have  been  n^ade 
concerning  an  act  within  his  authority  and  when 
the  act  was  being  performed  by  him,  and,  if 
made  before  or  after  such  act,  was  not  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  893-907;    Dec.  Dig.  i  242.*] 

9.  Contracts  (f  349*)— Action  fob  Bbeach— 
Evidence— Pbesentation  of  Claim. 

In  an  action  by  a  railroad  company  against 
a  street  railroad  company  for  the  breach  of  its 
contract  to  keep  its  subway  free  from  inflamma- 
ble substances,  and  to  indemnify  the  plaintiff 
for  any  loss  by  fire,  a  letter  written  by  the  plain- 
tiff, inclosing  a  bill  for  damages  for  the  destruc- 
tion of  its  bridge  by  fire,  was  inadmissible  to 
prove  the  time  of  presentation  of  its  claim,  in 
the  absence  of  any  evidence  showing  the  date 
when  the  letter  was  mailed  oc  sent  out  by  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1096,  1781-1784,  1788-1798,  1809, 
1811-1814,  1817,  1818;    Dec.  Dig.  f  349.  •] 

10.  Appeal  and  Erbob  (§  759*)  —  Assion- 
ments  of  Ebbob — Sufficiency. 

An  assignment  presenting  in  one  group  some 
13  assignments  to  the  court's  action  in  over- 
ruling that  many  special  exceptions,  with  a 
statement  referring  to  the  record  for  tlie  excep- 
tions, was  improperly  briefed  and  would  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3094;    Dec.  Dig.  J  769.*] 

11.  Evidence  (S  441*)— Pabol— Vaeyino  Con- 

IBACT. 

In  an  action  for  breach  of  a  contract  to 
keep  a  subway  under  plaintiff's  railroad  free 
from  inflammable  material  and  to  indemnify 
plaintiff  for  damages  from  fire,  where  the  an- 
swer did  not  allege  fraud,  mistake,  etc.,  in  in- 
ducing the  contract,  parol  testimony  of  prior  ne- 
gotiations wherein  it  sought  to  vary  the  terms 
of  the  contract  were  inadmissible  under  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8il7]9,  1723-1763,  1765-1845,  2030- 
2047;  Dec.  Dig.  §  441.*] 

Appeal  from  District  Court,  Potter  County; 
Jas.  N.  Browning,  Judge. 

Action,  by  the  I'ecos  *  Northern  Texas  Rail- 
way Company  against  the  Amarillo  Street 
Railway  Company  and  others.  Judgment 
for  defendants,  and  plalntKC  appeals.  Re- 
versed. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove  &  Klnibrough,  of  AmarUlo 
(F.  M.  Ryburn,  of  Amarillo,  of  counsel),  for 
api)ellaut  Crudslngton  &  Works,  of  Ama- 
rillo, for  appellees. 


nUFF,  C.  J.  This  suit  was  instituted  by 
the  appellant,  the  Pecos  &  Northern  Texas 
Railway  Company,  against  the  Amarillo 
Street  Railway  Company,  appellee.  The 
statement  of  the  cause  of  action  by  appellant, 
and  acaiiiesced  in  by  appellee,  is  as  follows: 

"Tliis  suit  was  instituted  in  the  district  court 
of  Potter  county,  Tex,,  by  appellant,  against 
appellee  the  Amnrillo  Street  Railway  Company,  i 


to  recover  the  value  of  a  bridge  erected  for  the 
support  of  its  track  over  a  subway  to  be  uxed 
by  the  appellee,  and  that  the  street  railway  c<>m- 

fany  crosses  the  track  of  appellant  at  Twenty- 
ifth  street,  in  the  city  of  Amarillo,  Tex. ;  ap- 
pellant alleging  that  said  subway  was  construct- 
ed and  such  bridge  built  at  its  own  expense  un- 
der a  written  contract  entered  into  between  it 
and  the  appeUee  on  the  12th  day  of  August. 
1908.  Said  contract  containing  the  terms  and 
conditions  under  which  said  subway  was  con- 
structed, among  which  was  a  provision  that  the 
street  railway  company  should  drain  and  keep 
passable  and  free  from  all  rubbish  and  inflam- 
mable material  such  subway  or  underground 
crossing,  and  should  indemnify  and  save  harm- 
less and  free  from  loss  the  appellant  from  any 
damage  on  account  of  the  destruction  of  such 
subway  or  bridge  or  any  part  thereof,  which 
might  be  directly  or  indirectly  caused  or  origi- 
nate from  inflammable  material  which  should  be 
allowed  to  accumulate  in  said  subway  by  appel- 
lee, whether  said  fire  should  be  set  by  trains  of 
the  appellant  or  by  the  electric  wires  or  cars  of 
appellee  or  by  the  public.  It  is  further  alleged 
in  such  petition  that  in  violation  of  such  con- 
tract appellees  permitted  trash,  weeds,  paper, 
and  other  inflammable  material  to  accumulate  in 
snid  subway,  and  that  such  trash  and  inflamma- 
ble material  so  accumulated  in  such  subway  were 
ignited  from  some  cause  and  fire  thereby  transmit- 
ted to  the  timber  supporting  and  composing  said 
bridge,  and  said  bridge  was  as  a  result  thereof, 
on  or  about  the  19th  day  of  April,  1910,  com- 
pletely destroyed  by  fire,  to  appellant's  damage 
in  the  som  of  $10,000."  ■ 

It  will  be  unnece-ssary  at  this  time  to  set 
out  the  answer  of  the  apiiellee. 

The  first  assignment  of  error  Is  to  the  ef- 
fect that  the  verdict  of  the  jury  is  contrary 
to  the  law  and  evidence,  in  that  the  evidence 
conclusively  shows  that  the  defendant  per- 
mitted the  accumulation  of  trash,  rubbisli, 
etc.,  in  the  subway,  and  that  they  caught  fire, 
which  was  conimunicated  to  the  bridge  and 
caused  its  destruction. 

Without  discussing  the  evidence  or  setting 
it  out,  we  overrule  this  objection,  holding 
tliat  the  testimony  is  not  conclusive  that  the 
fire  originated  in  the  rubbish,  etc.,  and  the 
fire  was  thereby  communicated  to  the  bridge. 
For  that  reason  the  assignment  will  be  over- 
ruled; and,  in  this  connection,  we  overrule 
appellee's  contention  that  the  evidence  is  con- 
clusive that  the  fire  did  not  so  originate  as 
would  render  it  liable,  and  that  any  error  the 
court  might  liave  committed  would  be  harm- 
less for  the  reason  Uiat  the  jury  could  not 
have  lawfully  rendered  any  other  verdict 
than  they  did.  The  evidence  we  do  not  re- 
gard as  conclusive  as  against  either  the  ap- 
pellant or  the  appellee;  but  there  are  facts 
and  circumstances  for  and  against  both, 
from  which  an  Inference  might  be  drawn  by 
the  Jury,  either  supporting  the  one  or  de- 
feating Oie  other.  Contention  on  the  part 
of  both  appellant  and  appellee  in  this  par- 
ticular will  be  overruled. 

The  second,  third,  and  fourth  assiguments 
of  error  relate  to  the  charge  of  the  court  giv- 
en in  this  case,  and  the  sixth  assignment,  to 
the  refusal  of  the  court  to  give  the  appel- 
lant's specially  requesljed  charge.    The  court. 
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In  tbe  third  paragraph  of  its  charge,  instruct- 
ed the  Jury  as  follows: 

"By  'ordinary  care,*  as  used  in  this  charge,  is 
meant  the  exercise  of  that  degree  of  care  nnder 
given  circumstances  which  a  person  of  ordinary 
prndence  would  exercise  under  the  same  circum- 
stances, and  a  failure  to  exercise  such  ordinary 
care  is  'negligence'  in  the  sense  that  the  term 
negligence  is  ased  in  this  charge.  'Negligence,' 
in  other  words,  is  the  doing  of  that  which  an  or- 
dinarily prudent  person  would  not  do,  or  the  fail- 
ure to  do  that  which  a  person  of  ordinary  pru- 
dence would  do  under  the  same  circumstanpes." 

The  fifth  paragraph  is: 

"Under  the  terms  of  the  written  contracts  of 
March  26,  1908.  and  of  August  12,  '1908,  be- 
tween plaintiff  and  the  defendant  street  railway 
company,  read  in  evidence  before  you,  it  was  the 
duty  of  the  said  street  railway  company  to  ex- 
ercise ordinary  care  to  keep  the  entire  subway 
or  underground  crossing  under  plaintiff's  bridge 
free  from  all  rubbish  and  inQammable  material 
which  could  or  might  cause  Are  to  originate  and 
damage  or  destroy  said  bridge." 

In  the  sixth  paragraph  the  court  instructed 
the  Jury  to  bear  in  mind  tbe  foregoing  in- 
structions, and  If  they  should  find  from  the 
evidence  the  defendants  "negligently  allowed 
rubbish  and  inflammable  material,"  etc.,  to 
accumulate,  and  that  the  bridge  caught  fire 
from  any  cause  which  was  communicated  to 
the  brii^e  from  such  burning  material,  and 
destroyed,  etc  ' 

The  appellant  requested  the  court.  In  spe- 
cially requested  charge  No.  1,  to  charge  the 
jury  that  under  the  contract  sued  on  the  lia- 
bility of  tbe  parties  would  be  governed  there- 
by with  reference  to  the  causeway,  and  in- 
structed them  what  tbe  provisions  of  the 
contract  were  with  reference  to  Are,  and  con- 
cluded: 

"Therefore,  if  you  believe  from  the  evidence 
before  you  that  the  defendant  street  railway  fail- 
ed to  keep  said  entire  subway  free  from  all  rub- 
bish and  inflammable  matter  as  provided  in  said 
contract,  and  that  said  bridge  or  any  part  there- 
of was  destroyed  by  fire  directly  or  indirectly 
originating  from  such  inflammable  matter,  if 
any,  which  may  have  been  allowed  to  accumu- 
late in  said  subway  by  the  defendant  Amarillo 
Street  Railway  Company,  then  you  will  find  in 
favor  of  the  plaintiff,  whether  said  fire  may  have 
been  set  in  such  inflammahle  material,  if  any,  by 
the  train  of  the  plaintiff  company,  or  by  the  pub- 
lic." 

This  charge  the  court  refused. 

Section  2  of  article  1  of  tbe  contract,  is  as 
follows: 

"The  Amarillo  Company  (appellee)  shidl  con- 
struct its  railroad  on  the  P.  &  N.  T.  Company's 
right  of  way  into  and  through  the  subway  or 
undergrade  crossing,  as  herein  provided,  at  its 
own  cost  and  expense,  and  shall  at  all  times  dur- 
ing its  right  to  use  said  subway  or  undergrade 
crossing,  at  its  own  cost  and  expense  properly 
drain  end  keep  passable  and  free  from  all  rub- 
bish and  inflammable  matter  the  entire  subway." 

Section  6  of  article  2  Is  that: 

"The  Amarillo  Company  shall  indemnify  and 
save  harmless  and  free  from  all  loss  tbe  Pecos 
&  Northern  Texas  Company  against  the  damage 
or  destruction  of  said  subway  or  any  part  there- 
of by  fire,  which  may  be  directly  or  indirectly 
caused  by  or  originated  from  inflammable  mate- 
rial which  may  be  allowed  to  accumulate  in 
•aid  subway  by  the  Amarillo  Company,  whether 
said  fire  may  he  set  by  the  trains  of  the  Pecos 
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&   Northern   Texas   Company   or   the   electric 
wires  of  said  Amarillo  Company,  or  by  tlie  pub- 

As  the  appellee  contends  in  this  case  that 
the  action  brought  by  appellant  is  one  sound- 
ing in  tort  or  for  negligence,  we  quote  tbe 
following  paragraph  from  the  petition: 

"(7)  Plaintiff  further  says  that  defendant  did 
not  and  has  not  performed  tbe  dnties  and  obli- 
gations made  incumbent  upon  it  by  the  terms  of 
said  written  contract,  but,  oa  the  contrary,  per- 
mitted trash,  weeds,  paper,  chips,  and  various 
other  inflammable  and  combustible  material  to 
accumulate  and  remain  within  and  about  the 
stibway  or  underground  crossing,  and  that  on 
or  about  the  19th  day  of  April,  A.  D.  1010,  such 
inflammable  and  combustible  material  so  per- 
mitted to  collect  and  remain  within  and  about 
said  subway  by  tbe  defendant  was  ignited  from 
some  cause  nnlcnown  to  the  plaintiff,  and  fire 
was  thereby  transmitted  to  the  timbers  sup- 
porting and  crossing  said  bridge,  thereby  burn- 
ing tbe  whole  and  destroying  said  bridge  and 
injuring  plaintiff's  railway  to  plaintiff's  damage 
in  the  sum  of  $10,000. 

"(8)  That  tbe  burning  and  destruction  of  said 
bridge  was  in  no  wise  owing  to  the  failure  of 
duty  of  plaintiff  in  any  respect  nor  to  any  acts 
of  negligence  on  its  part,  but  was  the  proximate 
result  of  defendant's  failure  to  keep  said  sub- 
way or  underground  crossing  free  from  Inflam- 
mable matter  and  combustible  substance." 

[1,2]  In  testing  the  charge  of  the  court 
given  in  this  case,  it  will  be  necessary  to 
inquire  into  the  nature  of  the  action 
brought;  that  is,  whether  It  Is  ex  contractu 
or  ex  deUcto,  and  whether  a  breach  of  a  con- 
tract or  a  suit  in  tort.  It  could  not  in  tbe 
strict  .legal  sense  be  a  suit  in  tort ;  that  Is, 
"a  wrong  done  independent  of  contract" 
But  there  are  wrongs  which  will  maintain 
an  action  on  the  case,  known  to  the  common- 
law  pleading,  committed  in  the  nonobserv- 
ance  of  duties  which  are  but  tbe  implication 
of  contract  obligation.  Wherever  there  is 
carelessness,  want  of  reasonable  skUl,  or  the 
violation  or  disregard  of  duty  which  the 
law  implies  from  the  conditions  or  attendant 
circumstances,  and  individual  injury  results 
therefrom,  an. action  in  tort  lies  in  favor  of 
the  party  injured.  If  tbe  transaction  bad 
its  origin  in  a  contract  which  places  the 
parties  in  such  relation  as  that  in  perform- 
ing or  attempting  to  perfonn  the  service 
promised  the  wrong  is  committed,  then  tbe 
breach  of  tbe  contract  Is  not  the  gravamen 
of  the  action.  There  may  be  no  technical 
breach  of  the  letter  of  the  contract;  the 
contract  in  such  case  is  a  mere  Inducement 
and  should  be  so  pleaded.  It  induces, 
causes,  creates  the  conditions  or  state  of 
things  which  furnishes  the  occasion  for  the 
wrong.  It  is  the  wrdng  outside  the  letter 
of  the  contract  which  is  there  the  grava- 
men of  the  suit  Such  an  action,  as  we  un- 
derstand, would  be  ex  delicto  or  at  the  com- 
mon law,  an  action  for  which  case  would  lie. 
A  familiar  example  is  given  by  tbe  Alabama 
court: 

"The  contract  of  a  carpenter  to  repair  a 
house,  partly  decayed,  or  otherwise  detective, 
the  implications  of  the  contract  are,  that  he 
will  bring  to  the  service  reasonable  skill,  good 
faith,   and  diligence^     If  he  f^ed   to  do  the 
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work,  or  leave  it  incomplete,  the  remedy,  and 
the  only  remedy  against  'him,  is  ex  contractu. 
Suppose,  in  the  attempted  performance,  he,  by 
his  want  of  skill  or  care,  destroys,  or  damages, 
or  needlessly  wastes  the  materials  furnished  by 
the  hirer;  or,  suppose  that  in  making  the  need- 
ed repairs  he  did  it  so  unskillfully  or  carelessly 
as  to  damage  other  portiuns  of  the  house.  This 
ia  tort,  for  which  the  contract  only  furnished 
the  occasion."  Mobile  Life  Ins.  Co.  v.  Randall, 
74  Ala.  170. 

[3]  "Perhaps  the  best  criterion  it  this:  ,  If 
the  cause  of  action,  stated  in  the  declaration, 
arises  from  a  breach  of  promise,  the  action  is  ex 
contractu;  but  if  the  cause  of  action  ariaw 
from  a  breach  of  duty,  growing  out  of  the  con- 
tract, it  is  in  form,  ex  delicto  and  case."  Wil- 
kinson T.  Mosely,  18  Ala.  288;  Myers  t.  Gil- 
bert, 18  Ala.  487. 

"Where  the  duty  for  the  breach  of  which  the 
action  is  brought  would  not  be  implied  by  law 
by  reason  of  the  relations  of  the  parties,  wheth- 
er such  relations  arose  out  of  a  contract  or  not, 
and  its  existence  depends  solely  upon  the  fact 
that  it  has  been  expressly  stipulated  for,  the 
remedy  ia  in  contract,  and  not  in  tort"  Ruling 
Case  Law,  vol.  1,  p.  322,  J  7 ;  Russell  v.  Polk 
County  Abstract  Co.,  87  Iowa,  233,  54  N.  W. 
212,  43  Am.  St  Rep.  381;  RaUway  Co.  v. 
Becker.  67  Ark.  1,  53  S.  W.  406,  46  L.  R.  A. 
814,  77  Am.  St  Rep.  78;  Tuttle  v,  Gilbert. 
145  Mass.  169,  13  NT  B.  465:  Flynn  v.  Hat- 
ton,  43  How.  Prac.  (N.  Y.)  333. 

[4]  While  under  onr  system  of  pleading 
distinctions  between  actions  do  not  exist, 
tbe  facts  alleged  control  and  determine  the 
character  of  the  action,  and  the'  courts  de- 
termine therefrom  whether  tbe  action  is  one 
of  tort  or  contract,  and  If  a  contract  aj)- 
pears  to  be  the  gravamen  of  the  suit  tt  will 
be  so  determined.  This  question  frequently 
occurs  In  suits  against  common  carriers  as 
such.  See  Elder  v.  Railway  Co.,  105  Tex. 
628,  154  S.  W.  975,  for  allegations  in  a  suit 
for  breach  of  the  contract  of  carriage,  in 
which  it  was  determined  that  tbe  suit  was 
not  for  the  failure  to  perform  Its  legal  duty, 
as  a  common  carrier,  but  was  held  to  be 
upon  the  contract  of  carriage,  and  was 
therefore  a  suit  ex  contractu,  and  not  ex 
delicto,  and  the  four  years'  statutes  of  lim- 
itations applied  in  that  case.  In  the  case  of 
Stuart  T.  Western  Union  Tel.  Co.,  66  Tex. 
580,  18  S.  W.  351,  59  Am.  St.  Rep.  623,  the 
sum  paid  to  send  a  message  is  held  to  be 
recoverable  on  the  contract,  but  mental  dis- 
tress occasioned  by  the  negligence  of  the 
agent  is  recoverable  from  tbe  wrong  done. 
It  is  there  said: 

"If  the  facts  stated  show  a  breach  of  contract, 
and  also  that  the  breach  is  of  such  character  aa 
to  authorize  a  suit  as  for  a  tort,  all  the  dam- 
ages recoverable  for  the  thing  done  or  commit- 
ted, either  in  an  action  ex  delicto  or  ex  contrac- 
tu, may  be  recovered  itf  the  one  suit." 

"The  reform  procedure  has  abolished  forms  of 
action  ex  contractu  and  ex  delicto,  but  the  prin- 
ciples of  law  governing  these  actions  remain  un- 
changed, and  while  an  action  of  tort  may  be  al- 
lowed to  stand  as  an  action  for  breach  of  a  con- 
tract, when  the  complaint  states. facts  sufficient 
to  constitute  a  cause  of  action  for  such  breach, 
the  other  allegations  of  the  complaint  may  be 
treated  as  surplusage.  The  two  causes  of  ac- 
tion are  still  entirely  distinct,  and  there  can  be 
DO  recovery  for  a  breach  of  contract  when  the 
complaint  shows  a  cause  of  action  in  tort" 
Baling  Case  Law,  vol.  1,  p.  832,  i  15. 


And  we  take  it  if  the  petitioit  shows  the 
cause  of  action  on  contract  a  recoveiy  can- 
not be  bad  in  tort  The  pleader  "must  now 
state  bis  facts;  he  must  state  tbem  truly; 
and  he  must  prove  them  as  alleged  to  suc- 
ceed." It  has  been  said,  in  action  on  torts 
founded  upon  express  or  implied  contracts, 
the  act  complained  of  must  have  resulted 
from  misfeasance  or  malfeasance,  and  that 
tort,  cannot  be  based  upon  nonfeasance 
alone.  As  illustrating,  when  a  case  may  be 
based  on  tort  arising  out  of  a  contract,  we 
refer  to  tbe  decision  by  the  Massachusetts 
court:  The  dty  agreed  to  furnish  water  to 
a  greenhouse,  which  the  latter  heated  to 
keep  his  plants  from  freezing,  but  during 
sewer  construction  tbe  supply  pipe  was  neg- 
ligently uncovered  and  the  water  froze,  and 
thereby  the  water  supply  was  cot  off.  It 
was  held  that  an  action  for  tort  would  lie, 
even  though  a  suit  on  the  contract  would 
be  proper.  Stock  t.  Boston,  1^  Mass.  356, 
21  N.  B.  an,  14  Am.  St  Rep.  430;  The 
Indiana  court;  in  tbe  case  of  Flint  v.  Beck- 
ett, 167  Ind.  491.  79  N.  B.  503,  12  L.  B.  A. 
(N.  S.)  924,  held  where  a  party  undertook 
to  erect  a  windmill  on  another  building, 
comes  into  such  relation  to  tbe  owner  as 
will  render  him  liable  in  tort  in  case  the 
work  Is  done  so  negligently  that  the  wind- 
mill falls  and  injures  tbe  other  building. 

It  will  be  observed  from  an  examination 
of  the  facts  in  these  cases  that  there  was  no 
contract  to  pay  the  damages  in  case  of 
uncovering  the  water  pipe  In  the  first  in- 
stance; or  in  the  second  in  case  the  wind- 
mill fell  and  damaged  the  building.  The 
above  cases  cited  we  do  not  believe  would 
fall  under  the  rule  heretofore  quoted  by  us 
from  Ruling  Case  Law,  §  7,  p.  33Z  As  we 
understand  the  -  decisions  in  our  own  state, 
they  are  in  accord  with  the  authorities 
above  set  out  We  quote  from  the  headnote 
which  appears  to  be  a  fair  representation 
of  the  opinion  of  the  cause  of  Oalvpston,  H. 
&  S.  A.  By.  Co.  V.  Hennlgan,  33  Tex.  Civ. 
App.  314,  76  S.  W.  452: 

"(1)  Where  an  employer  fails  to  furnish  an 
employe  medical  attendance,  as  he  has  agreed 
to  do,  the  employe's  cause  of  action  is  for  breach 
of  contract,  and  not  in  tort  for  negligence.  (2) 
The  cause  of  action  being  breach  of  contract, 
and  th&  pleadings  and  trial  being  in  form  for 
negligence,  such  error,  though  onaasigned,  re- 
quires reversal." 

In  the  case  of  Gunter  v.  Robinson,  112  S. 
W.  134,  tbe  controversy  was  over  a  contract 
to  cultivate  certain  land.  The  party  agree- 
ing to  so  cultivate  sought  to  excuse  himself 
for  not  having  done  so  on  the  grounds  that 
tbe  land  was  deep  "hog  wallowy"  Mack 
land,  and  that  It  rained  so  that  tlie  hog  wal- 
lows kept  full  of  water  and  he  could  not  for 
that  reason  cultivate  it  Tbe  court  said  the 
character  of  the  land  was  evidently  known 
to  the  party  when  he  entered  into  the  con- 
tract "and  no  provision  seems  to  have  been 
made  to  relieve  lilm  of  the  performance"  on 
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accounf'of  ezcesslTe  rains.  •  *  •  when 
a  party  TolantaiUy  andertakes,  and  by  con- 
tract binds  himself,  to  do  an  act  or  thing 
without  qnallfioatlon,  and  the  performance 
thereof  becomes  Impossible  by  some  contin- 
gency which  should  have  been  anticipated 
and  provided  against  in  the  contract,  and 
such  provision  la  not  made,  tho  nonperform- 
ance will  not  be  excused."  The  court  and 
Judge  rendering  the  above  opinion  also  ren- 
dered the  opinion  in  the  case  of  Houston  Ice 
Co.,  etc.,  V.  Keenan,  90  Tex.  79,  88  S.  W. 
107.  That  case  was  a  suit  for  the  rent  on  a 
lease  contract  of  a  bouse  for  saloon  purposes. 
The  lessee  sought  to  avoid  the  contract  on 
the  ground  that  after  its  execution,  local 
option  had  gone  into  effect.  It  was  held  that 
the  subsequent  adoption  of  local  option  did 
not  al>solve  the  lessee,  and  the  court  applied 
the  maxim,  "As  a  party  binds  himself,  so 
shall  he  be  bound."  This  holding  was  not 
only  approved  by  the  Supreme  Court,  but 
that  court  adopted  the  opinion  and  directed 
its  publication.  The  same  proposition  is  in- 
volved in  the  case  of  Bastrop,  etc.,  v.  Coch- 
ran, 138  S.  W.  1188,  where  it  is  held  the 
.  destruction  of  worli:  by  flood  before  its  de- 
livery by  the  builder  to  the  owner  does  not 
excuse  nonperformance  of  the  contract  To 
the  same  effect  are  the  following  cases  of 
Bartlett  v.  Bisbey,  27  Tex.  Civ.  .4.pn.  405, 
66  8.  W.  70;  Burlce  v.  Purifoy,  21  Tex.  Civ. 
App.  202,  60  S.  W.  1080-1001. 

[6]  If  the  parties  who  so  contract  caimot 
be  released  from  their  obligations  to  perform 
the  contract  on  account  of  agencies  over 
which  they  have  no  control,  we  think  one 
who  contracts  that  if  he  is  given  an  easement 
over  another's  property  he  will  see  to  it  that 
no  trash  and  combustible  material  shall  ac- 
cumulate and  will  lEeep  the  premises  free 
therefrom,  so  that  if  fire  is  caused  thereby  or 
communicated  to  the  property  he  will  indem- 
nify against  the  damages,  ought  not  to  be  re- 
lieved from  his  contract  simply  because  neg- 
ligence Is  not  shown  against  him  in  permit- 
ting such  accumulation.  It  was  expressly 
held  that  a  charge  to  a  Jury  would  be  Im- 
proper which  was  to  the  effect  tiiat  the  de- 
fendant was  only  required  to  use  ordinary 
care  to  perform  the  contract.  This  was  a 
suit  brought  upon  a  breach  of  a  contract  to 
thresh  rice.    Kerr  t.  Blair,  105  S.  W.  581. 

It  Is  urged  by  the  appellee  in  this  case  that 
the  petition  of  appellant  alleges  negligence, 
and  therefore  the  charge  of  the  court  was 
proper. 

In  the  case  of  Russell  v.  Polk  County  Ab- 
stract Co.,  supra,  the  court  says: 

"The  duties  arising  upon  contracts  are,  of 
course,  legal  duties,  within  the  most  comprehen- 
give  meaning;  of  the  term ;  but  the  sanction 
of  the  law  making  them  so  is  invoked  by  the 
contract,  and  hence.  In  an  important  and  practi- 
cal sense,  we  regard  and  express  the  obligations 
and  duties  thus  arising  between  parties  as  con- 
tractual, and  in  that  way  distinguish  them 
from  other  legal  duties  or  obligations.  •  •  * 
lu  the  case  at  bar  the  defendant,  independent 


of  the  contract,  owed  no  duty  to  the  plain- 
tiff. The  neglected  duty  was  one  alone  en- 
joined by  contract.  The  faiinre  to  perform  by 
the  defendant  was  a  failure  to  discharge  its 
agreement,  which  is  solely  a  breach  of  contract. 
No  refinement  of  reasoning  can,  or  should,  avoid 
the  conclusion.  The  fact  that  the  act  is  alleged 
as  negligently  done  does  not  cl)ange  the  situa- 
tion. It  is  an  allegation  only  as  to  the  man- 
ner of  maldng  the  breach.  The  liability  of  the 
defendant  company  in  no  way  depends  on  the 
fact  of  negligence.  The  allegations  of  the  peti- 
tion show  an  absolute  undertaking  'to  furnish  a 
full,  complete  and  correct  abstract  to  the  plain- 
tiff, correctly  showing  the  liens  of  mortgages, 
judgments  and  otherwise.'  The  demurrer  ad- 
mits such  an  undertaking,  and  the  allegation 
of  neglience  .cannot  have  the  effect  to  change 
the  action  from  one  on  contract  to  one  for  tort. 
If  A.  should  engage  to  deliver  to  B.  a  quantity 
of  wheat  at  a  certain  time  and-  place,  and  he 
failed  to  do  so,  lie  would  be  liable  npon  his  un- 
dertaking, and,  in  an  action  for  damages  l>e- 
cause  of  the  failure,  a  mere  allegation  that  ha 
negligently  failed  to  perform  would  not  affect 
the  cliaracter  of  the  action.  The  liability  in 
either  case  attaches  without  the  negligence." 

[I]  In  this  case  we  interpret  the  pleading 
of  the  plaintiff  to  be  one  upon  a  suit  for  the 
breach  of  the  contract,  and  In  permitting  the 
combustible  material  to  accumulate  from 
which  fire  was  communicated  to  the  bridge, 
and  upon  the  agreement  of  the  appellee  to 
indemnify  appellant  against  loss  or  damage 
so  occasioned,  the  question  of  negligence  is 
not  Involved  in  the  consideration  of  this 
case.  The  court,  by  his  charge,  made  the 
liability  of  the  appellees  to  turn  npon  the 
question  of  the  appellees'  negligence  to  keep 
clear  and  prevent  the  accumulation  of  the 
rubbish.  In  this  we  think  the  court  was  In 
error.  The  Jury  may  have  found  as  a  fact 
that  the  rubbish  accumulated  and  that  the 
fire  was  communicated  to  the  bridge  there- 
from, yet  have  found  that  the  appellee  was 
not  negligent  in  so  permitting  the  trash  to 
accumulate.  We  are  inclined  to  believe  that 
the  special  charge  requested  by  the  appellant 
was  a  proper  charge  in  this  case.  The  as- 
signments of  appellant  as  to  the  charge  of 
the  court  and  the  refusal  to  give  this  spe- 
cially requested  charge  will  be  sustained. 

[7]  The  eighth  assignment  complains  at  the 
action  of  the  court  in  permitting  J.  W. 
Crudgington  to  testify: 

"He  (Starkweather)  told  us  there  about  the 
bum,  and  they  supposed  tramps  had  set  the 
subway  afire.  At  any  rate,  he  made  no  intima- 
tion or  any  character  whatever  that  we  were 
in  any  way  responsible  for  the  fire.  He  said 
he  had  been  to  the  fire.  He  made  no  claim 
against  our  company  at  all  in  that  connection."  ' 

As  we  gather  from  the  bill,  the  objections 
to  the  Introduction  of  this  testimony  were 
that  it  Is  immaterial,  irrelevant,  and  bear- 
say  testimony,  and  the  fact  tliat  his  failure  to 
say  anything  Is  not  binding  on  the  company 
(appellant),  and  there  are  no  pleadings  to 
support  it.  This  Is  the  statement  made  in 
the  brief.  From  the  statement  so  made,  we 
cannot  determine  whether  the  court  was  in 
error  or  not;  but,  as  the  case  will  be  re- 
versed, perhaps  we  should  give  our  views 
on  the  question.     Upon  reading  the  bill  as 
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taken,  we  understand  tbe  court  did  not  ad- 
mit the  statement  "that  be  supposed  tramps 
had  set  the  subway  on  fire";  and  one  of  the 
counsel  for  appellee  stated,  "We  do  not  otter 
his  supposition."  The  witness'  supposition 
was  not  admlssttile,  but  this  was  not  offered 
or  admitted  by  the  court,  as  we  gather  from 
the  bill.  The  record  in  this  case  shows  that 
Starkweather  was  superintendent  of  the  ap- 
pellant company,  presumably  with  the  right  to 
look  after  the  subway  and  bridge.  It  appears 
that  Crudglngton  and  witness  Nobles,  acting 
for  appellee,  went  to  the  general  offices  of  ap- 
pellant to  talk  over,  as  we  gather  from  the  tes- 
timony, widening  the  Subway,  for  the  reason 
that  there  was' some  complaint  by  the  public 
that  the  roadway  for  a  public  road,  which 
also  passed  under  the  subway,  was  too  nar- 
row. The  two  contracts  evidence  the  fact 
that  the  public  road  was  to  be  so  changed  as 
to  pass  through  the  subway  Instead  of  over 
the  railroad  of  appellant.  While  discussing 
the  project  of  widening  the  roadway  under 
the  viaduct,  the  conversation  objected  to  was 
had.  Under  the  contract,  the  question  of 
appellees'  liability  or  nonliability  from  the 
fire  does  not  appear  to  have  been  mentioned 
between  the  parties  in  that  conversation. 
The  suggestion  made  was  a  theory  as  to  how 
the  fire  originated,  supposedly  by  tramps, 
which,  as  we  gather  from  the  record,  was  not 
admitted  by  the  court  or  really  offered  by 
appellee.  The  evidence  that  no  mention  was 
made  of  appellees'  liability  was  then  mention- 
ed, is  the  only  question  to  be  determined. 
Starkweather  in  failing  to  then  state  that  ap- 
pellant held  appellee  on  the  terms  of  the  con- 
tract for  the  burning  of  the  bridge,  we  do 
not  think  can  be  taken  as  an  admission  that 
appellee  was  not  liable  thereunder.  This  was 
not  the  matter  under  discussion.  The  pur- 
pose of  the  conference  was  to  discuss  the 
question  of  widening  the  public  roadway. 
Life  Isurance  Co.  v.  Calvert,  101  Tex.  128, 
105  S.  W.  320.  Unless  a  party  is  called  upon 
to  speak  by  the  conversation  or  by  the  cir- 
cumstances then  surrounding  him,  his  si- 
lence is  not  an  admission.    16  Cyc.  956(7). 

"There  is  no  ground  for  presuming  acquies- 
cence in  such  statements  unless  thoy  are  of 
such  character  as  would  naturally  call  for  a 
response  and  unless  the  party  sought  to  be 
charged  was  in  such  situation  that  he  would 
probably  have  replied  to  them."  Jones  on  Evi- 
dence, i  2S9. 

[I]  The  situation  of  the  parties  on  this  oc- 
casion did  not  call  upon  Starkweather  to  as- 
sert liability  on  the  part  of  appellee  under 
the  contract  The  evidence  was  immaterial 
and  Irrelevant  and  in  its  nature  hearsay. 
Even  though  Starkweather  was  the  superin- 
tendent of  the  road,  It  does  not  follow  that 
he  had  the  right  to  make  the  claim  or  to 
assert  liability.  It  is  not  shown  that  it  was 
his  duty  as  the  agent  of  the  road  to  call  for 
or  demand  payment  or  in  any  way  to  adjust 
tlie  claim.  The  fact  thAt  he  may  have  had 
the  right  to  widen  the  causeway  does  not 


Imply  authority  to  adjust  dalms  for  dam- 
ages sustained  thereto. 

"To  render  the  disclaimer  of  an  agent  admis- 
sible against  the  principal,  such  disclaimer  must 
have  been  made  concerning  an  act  within  the 
scope  of  authority  of  the  agent  and  at  the  time 
the  act  was  being  performed  by  the  agent.  If 
the  declaration  be  made  before  or  after  the  act 
was  done,  it  is  no  part  of  the  res  gestae,  and 
therefore  not  admissible."  Waggoner  v.  Snody. 
88  Tex.  512,  85  8.  W.  1134 :  KaUway  Co.  v. 
Hobinson,  73  Tex.  277,  11  S.  W.  327 ;  Kail- 
way  Co.  V.  O'Brien,  119  U.  8.  99,  7  Sup.  CC 
118,  30  L.  Ed.  299;  RaUway  Ca  v.  Culver,  168 
S.  W.  614,  517. 

[9]  The  ninth  assignment  complains  of 
the  action  of  the  court  in  not  permuting  ai>- 
pellant  to  read  in  evidence  a  certain  letter 
dated  June  7,  1910,  with  an  attached  bill 
for  $10,037.91,  dated  May  27,  1910,  for  dam- 
ages in  the  destruction  of  the  bridge.  Ap- 
pellee objected  to  the  introduction  of  ttiis  tes- 
timony because  immaterial  and  irrelevant. 
Testimony  was  offered  by  the  appellee  that 
there  was  no  claim  presented  to  It  until  some 
time  dnidug  the  following  summer.  U.  A. 
Nobles,  an  officer  of  appeUee,  testified  he  re- 
ceived the  letter  and  claim  Inclosed  therein 
Januai7  7,  1911,  after  the  fire.  There  ap- 
pears to  be  no  testimony  whem  this  letter 
and  bill  were  mailed  or  sent  out  by  appel- 
lant to  appellee.  It  was  not  admissible,  of 
course,  as  proof  of  the  claim,  and  was  only 
admissible  In  contradiction  of  the  witnesses 
of  appellee.  We  think  no  error  is  shown, 
as  there  is  nothing  showing  that  the  claim 
was  made  prior  to  its  recepticm  from  the 
post  office  by  Nobles.  To  have  shown  it  ad- 
missible for  the  purpose  of  contradicting  the 
witnesses,  we  think  it  should  further  be 
shown  that  the  bill  was  presented  at  an  ear- 
lier date.  At  any  rate,  there  is  no  error  in 
the  ruling  of  the  court  in  this  particular. 

[10]  The  tenth  assignment  Is  improperly 
briefed.  There  are  some  13  assignments  pre- 
sented in  one  group,  all  to  the  action  of  tbe 
court  in  overruling  tliat  many  special  ex- 
ceptions. In  the  statement  we  are  referred 
to  the  record  to  find  out  wliat  the  exceptions 
were  to  the  answer  of  the  appellees. 

[11]  The  eleventb  assignment  presents  er- 
ror upon  the  action  of  the  court  in  permitting 
J.  W.  Crudglngton  and  H.  A.  Nobles  to  tes- 
tify to  the  parol  negotiaticMis  had  between 
appellant  and  appeUee  before  the  written 
contract  sued  on  in  this  case  was  executed. 
We  will  state  inaamnch  as  the  case  will  be 
reversed  that  the  answer  of  appellee  does  not 
allege  fraud,  mistake,  or  the  like  Inducing  the 
appellees  to  sign  and  make  the  contract  set 
up,  and  for  that  reason  the  pleading  Is  bad. 
The  parol  testimony-  of  the  prior  negotiations 
was  inadmissible  wherein  It  soaght  to  vary 
the  terms  of  the  contract  and  should  have 
been  excluded.  The  trial  court,  however,  Ig- 
nored this  testimony  in  submitting  the  case 
to  the  Jury.  We  think,  nevertheless,  It  was 
error  in  admitting  it  in  the  state  of  the  plead- 
ings in  this  case.  We  do  not  decide  whether 
the  preliminary  written  contract  dated  March 
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26,  1908,  was  admissible.  The  briefs  are  not 
in  such  condition  as  to  present  the  question 
so  we  can  fully  determine  whether  this  part 
of  the  plea  was  excepted  to  or  whether  the 
introduction  of  the  preliminary  contract  was 
properly  objected  to.  If  we  gather  correct- 
ly, there  is  no  serious  objection  urged  to  the 
admission  of  this  contract.  At  this  time  we 
'  see  no  reason  why  It  was  not  admissible,  but 
do  not  wish  to  make  a  ruling  thereon  in  the 
absence  of  speclQc  objections  being  urged  to 
its  admission.  What  we  have  said  above  will 
dispose  of  the  twelfth  assignment 

The  judgment  of  the  trial  court  will  be  re- 
versed. 


NEVILLE  v.  MILLER  et  aL    (No.  672.) 

(Court  of  Civil  Appeals  of  Texas.     AJaiarillo. 
Nov.  21,  1914.) 

1.  APPEAt    AND    ERROB    (S    055*)— MOTIOW    TO 

Strikb  Exceptions — Time. 

Where  the  transcript  was  filed  May  llth, 
tbe  30  days  after  filing  the  transcript  allowed 
for  motions  by  rule  8  for  Courts  of  Civil  Ap- 
peals (112  S.  W.  xi).  excluding  the  day  on  which 
the  transcript  was  filed,  expired  June  10th,  and 
a  motion  to  strike  a  bill  of  exceptions  filed  June 
llth  was  too  late  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2823-2825;  Dec.  Dig.  i 
655.*] 

2.  Appeal  and  Ebbok  (i  669*)— Bill  of  Ex- 

OKPTIONS  —  iMFBACHMENT  —  AjfENDUEHI    IN 

Lowee  Court. 

Where  the  trial  judge  is. misled  by  appel- 
lant's attorney  into  signing  a  bill  of  exceptions, 
the  bill  incorporated  into  the  record  cannot  be 
impeached  by  the  judge's  affidavit  that  he  was 
misled,  but  the  proper  proceeding  is  to  have 
the  record  corrected  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2864 ;   Dec.  Dig.  f  669.*] 

3.  Appeal  and  Error  (|  648*)— Bill  or  Ex- 
ceptions —  Amendment  IN  Trial  Court  — 
PENDING  Appeal. 

The  district  court  has  jnrlsdiction  to  cor- 
rect the  record,  notwithstanding  an  appeal  has 
been  perfected  and  the  transcript  filed  in  the 
Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enror,  Cent  Dig.  H  2803-2806;    Dec.  Dig.  { 

4.  Appeal  and  Ebeob  (§  649*)- Bill  of  Ex- 
OEPTioNB— Motion  to  Strike— Vacation. 

The  district  court  in  vacation  may  enter- 
tain a  motion  to  strike  out  a  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2807-2811;    Dec.  Dig.  { 

6.  Appeal  and  Ebbor  (S  938*)- PBEsmcPTiON 
— Striking  Bill  of  Exceptions— Appeal. 
Order  of  the  trial  court  striking  out  appel- 
lant's bill  of  exceptions  filed  within  the  time 
allowed,  and  substituting  a  bill  prepared  and 
offered  by  appellee,  made  when  attorneys  for 
both  parties  were  present  and  in  order  to  make 
the  record  speak  the  truth,  if  erroneous,  should 
be  directly  appealed  from,  and  tbe  objection  of 
am>enant's  attorney  at  the  time  brought  up  by 
affidavit  aliunde  the  record  could  not  be  con- 
sidered in  tbe  nature  of  an  appeal,  and  in  the 


absence  of  an  appeal  the  court  woold  assume 
that  the  order  was  properly  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3795-3803;  Dec.  Dig.  S 
938.*] 

6.  Appeal  and  Error  (§  274*)— Sufficiency 
OF  Exceptions — Excluding  Evidence  and 
Materiautt. 

In  an  action  against  a  sheriff  and  his 
bondsmen  for  failure  to  record  an  attachment 
and  the  return  thereon,  whereby  plaintiff  lost 
his  debt  and  costs,  a  substituted  bill  of  exception 
to  the  exclusion  of  the  writ  of  attachment  and 
the  amended  return,  which  did  not  show  tbe 
original  return  or  the  amendment  or  the  prop- 
erty attached,  bor  contain  any  copy  of  the  writ 
and  amended  return,  nor  any  order  authorizing 
tbe  amendment,  was  insufficient,  because  not 
disclosing  what  the  excluded  testimony  was  and 
that  it  was  material,  since  it  could  not  be  deter- 
mined whether  the  attachment  created  a  lieu ; 
and  hence  tbe  exception  would  not  be  considered. 
[Ed.  Note. — For  other  cases,  see  Api)eal  and 
Error,  Cent.  Dig.  f§  1591,  1592,  1605,  1606, 
1624,  1631-1645 ;    Dec.  Dig.  {  274.*) 

7.  Appeal  and  Ebrob  ft  1057*)— Harmless 
Ebbob— Exclusion  or  Evidence. 

In  such  action,  the  defendant's  admissiun, 
if  any,  of  the  issuance  and  the  levy  of  the  at- 
tachment on  tbe  property  alleged,  rendered  the 
exclusion  of  tbe  attachment  and  the  levy  by  vir- 
tue thereof  immaterial  and  harmless. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  4194-4199,  4205;  Dec. 
Dig.  {  1057.*] 

8.  Appeal  and  Ebrob  ({  719*)— Reversal- 
Fundamental  Error. 

Error,  if  any,  in  instructing  a  verdict  for 
defendant  when  tbe  admitted  and  proven  facts 
entitled  plaintiff  to  a  judgment,  was  funda- 
mental error,  as  to  which  no  assignment  of  error 
is  needed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2968-29i£2,  3490;  Dec.  Dig. 

9.  Pleading  (f  376*)— Answer— Admission. 

In  an  action  against  a  sheriff  and  his 
bondsmen  for  failure  to  record  an  attachment 
lien,  an  answer,  alleging  that  defendant  received 
the  writ  of  attachment  and  upon  a  certain  day 
levied  upon  the  land  described  in  the  plaintiff's 
petition,  was  an  admission  dispensing  with 
plaintiff's  proof  of  the  attachment  and  tbe  re- 
turn thereon. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  |S  1225-1227-;  Dec.  Dig.  i  376.*] 

10.  Shxbiffs  and  Constables  (i  138*)— Ao- 
TioN  FOR  Failure  to  Rbcobd  Attachment 
Lien— Burden  of  Pboof. 

In  an  action  against  a  sheriff  and  his 
bondsmen  for  failnre  to  record  an  attachment 
lien,  issued  in  an  action  by  plaintiff  against  one 
S.,  the  plaintiff  bad  the  burden'  of  showing  that 
he  lost  his  lien  thereby,  and  that  had  the  proper 
record  been  made  he  would  have  secured  a  right 
superior  to  that  of  a  purchaser  from  S.,  and 
that  he  had  not  been  paid,  or  that  his  debt  could 
not  be  collected,  with  evidence  as  to  the  value 
of  the  land  attached,  and  that  he  had  no  actual 
notice  of  the  conveyance  by  S.  prior  to  the  at- 
tachment 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  i§  290-296 ;  Dec.  Dig.  g 
138.*] 

11.  Sheriffs  and  Constables  (8  130*)— Lia- 
bilitt— Failube  to  Record  Attachment 
Lien. 

In  such  action,  plaintiff,  if  at  the  time  he 
caused  the  levy  and  attachment  to  be  made  be 
bad  actual  notice  of  its  prior  conveyance  by  tbe 
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defendant  tlwrdn,  could  not  recover  damages  for 
the  sheriff's  faJlare  to  perpetuate  the  Hen  by 
having  it  recorded. 

[Ed.  Note.— For  other  cages,  see  Sheriffs  and 
Constables,  Cent.  Dig.  fS  287-271;  Dec.- Dig. 
{  130.»] 

12.  Attachment  ({  180*)— Subskqubnt  Rbc- 
OBD  OF  Deed— Effect— Statutes. 

Under  Hev.  St.  1911,  art.  207,  declaring 
a  writ  «f  attachment  to  create  a  lien,  it  is  the 
levy  of  the  attachment  that  gives  the  lien  from 
the  date  thereof,  and  a  failure  to  record  the 
attachment  does  not  destroy  the  lien ;  and  a 
prior  purchaser  from  the  defendant  in  the  at- 
tachment suit,  merely  by  recording  bis  deed 
after  the  attachment,  would  not  asect  the  re- 
spective rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  §{  453,  550-575 ;   Dec.  Dig.  f  180.»] 

Appeal  from  Hartley  County  Court;  R. 
B.  Elkin,  Judge. 

Action  by  B.  F.  Neville  against  3.  N.  Mil- 
ler and  others.  Judgment  for  defendants, 
and  plalntUT  appeals.    Affirmed. 

Jno.  W.  Veale,  of  Amarlllo,  J.  S.  Bailey, 
of  Dalhart,  and  Durell  Miller,  of  Channing, 
for  appellant.  W.  B.  Chauncey,  of  Wichita 
Fans,  and  Tatum  &  Tatum,  of  Dalhart,  for 
appellees. 

HUFF,  O.  J.  This  Is  an  action  brought  by 
the  appellant,  Neville,  against  the  appellee 
J.  N.  Miller,  sheriff  of  Hartley  county  and 
bis  official  bondsmen,  for  the  sum  of  $389.60, 
and  $11.65  costs,  in  a  certain  suit,  which 
sums  were  sought  to  be  recovered  as  dam- 
ages. Appellant  alleges:  That  on  the  29tb 
day  of  June,  1012,  he  instituted  suit  in  the 
county  court  of  Dallam  cotinty.  against  G. 
M.  Sharr,  for  a  debt,  and  at  that  time  sued 
out  a  writ  of  attachment  directed  to  the 
sheriff  or  any  constable  of  Hartley  county, 
Tex.  The  number  of  the  cause  on  the  Dal- 
lam county  docket  was  331.  That  the  at- 
tachment was  placed  in  the  'hands  of  appel- 
lee J.  N.  Miller,  as  sheriff  of  Hartley  coun- 
ty, and  that  the  same  was  levied  on  certain 
land  in  that  county,  describing  the  land,  as 
the  property  of  O.  Mf  Sharr,  and  that  'the 
sheriff  failed  to  make  a  copy  of  the  attach- 
ment together  with  the  return  thereon  and 
OlQ  with  the  county  clerk  of  Hartley  county, 
to  be  recorded  in  the  attachment  lieu  rec- 
ords of  that  county.  That  after  the  levy  of 
the  attachment  aforesaid  on  the  25th  day  of 
July,  one  C.  S.  Davis  filed  for  record  In  the 
county  clerk's  office  of  Hartley  county  a 
deed  to  the  land  in  question  for  record, 
which  was  recorded  on  the  3l8t  day  of  July, 
in  the  deed  records  of  that  county.  That 
the  deed  from  Sharr  to  Davis  was  dated  the 
27th  day  of  May,  1912.  The  appellant  al- 
leges and  claims  that  by  reason  of  the  fail- 
ure to  so  record  the  attachment  lien  there 
was  no  sale  under  a  foreclosure  proceeding 
for  the  land  that  he  has  lost  his  debt,  in- 
terest, and  the  costs  of  that  suit  Appel- 
lees answered  this  petition,  which  will  not< 


now  be, set  out  in  detail,  but  some  portions 
of  it  noticed  later  on. 

The  appellees  in  this  case  present  their 
motion  to  strike  out  bill  of  exception  No.  1, 
because:  (1)  The  bill  does  not  set  out  the 
documentary  evidence  which  the  trial  court 
excluded,  and  it  has  not  informed  the  court 
as  to  what  evidence  was  offered,  etc. ;  and 
(2)  it  does  not  properly  belong  in  the  tran- 
script for  the  reason  that  it  was  withdrawn 
by  the  trial  court  and  does  not  state  the 
action  taken  by  the  trial  court.  This  case 
was  tried  in  the  county  court  of  Hartley 
county,  February  2,  1914 ;  the  term  of  that 
court  ending  February  16,  1914.  Bill  of  ex- 
ception No.  1  shows  that: 

"The  plaintiff  offered  in  evidence  a  certain 
writ  of  attachment  issued  out  of  the  county 
court  of  Dallam  county,  Tex.,  together  with  the 
return  and  amendment  of  the  return  thereon, 
said  writ  being  issued  June  29,  1912,  in  cause 
No.  331,  on  the  civil  docket  of  the  county  court 
of  Dallam  county,  Tex.,  styled  B.  F.  Neville  v. 
G.  M.  Sharr,  directed  to  the  sheriff  or  any  con- 
stable of  Hartley  county,  Tex.,  and  the  return 
and  amendment  of  the  return  thereon  being 
made  by  J.  N.  Miller,  defendant  herein,  sher- 
iff of  Hartley  county,  Tex.,  under  the  direction 
of  the  county  judge  of  Dallam  county,  Tez." 

The  objection  urged  and  sustained  by  the 
trial  court  as  set  out  in  this  bill  Is: 

"That  the  amendment  to  said  return  was  dat- 
ed Febm&ry  5,  1913,  long  after  the  land  attach- 
ed Under  said  writ  had  passed  out  of  the  hands 
of  the  said  G.  M.  Sharr,  and  a  writ  of  attach- 
ment wag  excluded  from  evidence." 

This  bill  appears  to  have  been  approved 
the  6tb  day  of  February,  1914.  On  the  5th 
day  of  February,  1914,  the  motion  for  new 
trial  was  overruled  and  notice  of  appeal 
was  given.  On  the  13th  day  of  March,  1914. 
the  county  Judge,  who  presided  at  the  trial, 
made  an  order  granting  60  days  from  ad- 
journment of  the  February  term  of  court  in 
which  B.  F.  Neville  should  have  "to  file  bis 
statement  of  facts  and  assignments  of  er- 
ror," reciting  therein  that  on  the  4tfa  day 
of  February,  1914,  appellant  was  granted  00 
days,  which  was  entered  on  the  Judge's  trtai 
docket  but  never  "reduced  to  writing  in  a 
separate  order." 

The  court  on  April  3,  1914,  prepared  and 
filed  what  is  designated  in  the  record  as 
"bill  No.  2,"  reciting  in  the  body  of  the  bUl 
the  offer  in  evidence  of  the  writ  of  attach- 
ment, the  return,  and  amendment  thereon 
substantially  as  did  bill  No.  1,  and  contains 
a  further  statement: 

"And  said  amended  return  being  made  on 
February  5,  1913,  and  at  the  time,''^etc.  "The 
objjections  therein  recited  are:  (1)  Because  the 
onginal  return  of  the  officer  on  said  writ  of 
attachment  recited  that  said  writ  came  to  hand 
the  6th  day  of  July,  A.  D.  1912,  and  was  exe- 
cuted on  the  lat  day  of  July,  A.  D.  1912,  and 
that  *  •  •  such  return  shows  an  impossible 
(fate  of  levy.  (2)  The  amended  return  dated 
February  5,  1913,  was  made  by  order  of  the 
county  court  of  Dallam  county  that  there  was 
no  certified  copy  of  the  order  offered  in  evideno!> 
and  it  was  not  shown  that  it  was  made  in  open 
court  and  prior  to  the  jadgment  ia  caose  No. 
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331,  in  that  court;  and  that  the  land  levied 
on  was  conveyed  prior  to  the  issuance  of  the 
writ  but  recorded  after  the  writ  was  issued  and 
long  prior  to  that  date  on  which  the  original  re- 
turn was  amended.  (3)  Because  the  return  fail- 
ed to  point  out  and  identify  the  land  attempted 
to  be  levied  upon,  which  objection  No.  1  the 
conrt  sustained,  to  which  ruling  plaintiff  ex- 
cepted," 

Appended  to  this  bill  the  judge  made  a 
statement  that  the  attorneys  could  not  agree 
upon  a  bill  of  exceptions,  the  return  thereon, 
and  the  order  tor  the  amendment,  and  that 
be  prepared  and  filed  the  above  bill,  "as 
a  true  statement  of  facts  therein,  and  I  haye 
this  day  withdrawn  the  bill  of  exceptions 
heretofore  filed  in  this  case  on  the  6th  day 
of  February,  A.  D.  1914,  and  hereby  substi- 
tute the  above  bill  of  exceptions  for  said 
former  bill  of  exceptions  and  he^by  approve 
the  above  bill."  The  appellant  controverts 
the  motion  to  strilie  out  the  biU  of  exception 
No.  1  and  appends  thereto  the  affidavit  of 
the  county  judge  trying  the  case,  which  Is 
to  the  effect  that  counsel  for  plaintiff  and 
defendant  failed  to  agree  upon  a  bill,  and 
on  that  plaintiff  prepared  bill  No.  1,  which 
he  (the  Judge)  signed  and  filed  "within  the 
20  days  aUowed  by  law."  After  approving 
the  first  bill,  on  April  S,  1914,  counsel  for 
defendant  prepared  what  he  said  was  a  bill 
showing  the  exact  status  of  -the  facts  as 
they  occurred,  and  persuaded  blm  to  allow 
same  and  strllte  out  bill  No.  1,  which  he  did 
and  withdrew  it,  and  approved  and  ordered 
filed  bUl  No.  2.  Counsel  J.  S.  Bailey,  for 
plaintiff,  was  not  present  at  the  time  bill 
No.  2  was  approved  and  filed,  but  counsel 
Durell  Miller,  for  plaintiff,  was  present  and 
protested  that  bill  No.  1  should  not  be  strick- 
en from  the  record,  and  that  bill  No.  2 
should  not  be  filed,  but  that  he  (the  Judge) 
disregarded  the  protest 

[1]  The  appellant  excepts  to  the  consider- 
ation of  the  motion  at  this  time,  because  not 
placed  upon  the  motion  docket  within  30 
days  after  the  filing  of  the  transcript  in  this 
court,  in  accordance  with  rule  No.  8  (142  S. 
W.  xl).  The  transcript  was  filed  May  11, 
1914,  and  the  motion  filed  June  11,  1914. 
Excluding  the  day  on  which  the  transcript 
was  filed,  30  days  after  that  day  fell  on 
June  10th.  Burr  v.  Lewis,  6  Tex.  70;  Lub- 
bock V.  Cook,  49  Tex.  96.  The  motion  was 
not  filed  within  30  days,  and  it  is  too  late 
and  cannot  be  considered  under  rule  8  for 
this  court;  but,  as  the  issue  presents  a 
question  of  practice,  we  deem  it  advisable 
to  call  attention  to  the  rule  established  by 
the  courts  of  this  state  in  preparing  bills  of 
exception  under  circumstances  similar  to  the 
method  adopted  in  this  case. 

[2]  In  the  case  of  Kailway  Co.  v.  Elliott, 
148  S.  W.  1125,  the  court  there  held,  where 
the  Judge  of  the  trial  court  made  an  affida- 
vit to  the  effect  that  he  was  misled  by  appel- 
lant's attorney  into  signing  the  bill  and  that 
the  bill  Incorporated  into  the  record  could 
not  be  impeached  In  that  way,   "but  that 


the  proper  proceeding  would  have  been  to 
have  the  record  corrected  in  the  trial  court." 

In  Stark  v.  Harris,  106  S.  W.  887,  cited 
by  appellant,  it  is  said: 

"Undoubtedly  the  district  court  bad  the  right 
to  correct  the  altered  bills  of  exceptions,  and 
cause  them  to  speak  the  truth ;  but  it  did  not 
have  the  authority  to  strike  the  bills  of  excep- 
tion from  the  record,  in  the  absence  of  fraud 
or  sharp  practice  having  been  used  in  procuring 
their  approval,  simply  on  the  ground  that  they 
had  been  altered  after  being  signed." 

[3]  And  In  that  case  the  Court  of  Civil 
Appeals  considered  the  bill  of  exceptions 
or  such  part  of  the  bill  as  they  found  had 
not  been  Interpolated.  The  Supreme  Court, 
however,  upon  writ  of  error,  reversed  the 
Court  of  Civil  Appeals,  Harris  v.  Stark,  101 
Tex.  587,  110  S.  W.  737,  holding: 

"It  does  not  require  the  citation  of  authority 
to  sustain  the  proposition  that  the  district  court 
bad  jurisdiction  to  correct  the  record  of  this 
case  as  made  in  that  court,  notwithstanding 
the  appeal  had  been  perfected  and  the  tran- 
script filed  in  the  Court  of  Civil  Appeals." 

From  the  report  of  the  case  It  appears  a 
motion  was  made  to  strike  out  the  bill  of 
exceptions  presented  to  the  district  court. 
One  of  the  grounds  alleged  therefor  in  a 
motion  to  strike  out  was  because  it  had  been 
altered  by  blotting  out  and  striking  out  a  , 
great  deal  of  other  matter  set  out  In  the  mo- 
tion filed  by  appellee's  attorney  and  served 
on  appellant's  attorney.  The  Supreme  Court 
further  said  In  that  case: 

"No  appeal  or  writ  of  error  was  taken  from 
the  order  -of  the  trial  court,  nor  was  there  any 
resistance  offered  by  the  appellant  or  his  attor- 
ney to  such  action  of  tbe  court  •  •  •  xhe 
judgment  of  the  trial  court  was  conclusive  upon 
the  Court  of  Civil  Appeals  except  upon  appeal 
or  writ  of  error"— citing  Wichita  Valley  Rail- 
way Co.  V.  Peery,  88  Tex.  878, 81  S.  W.  «19. 

In  the  case  of  Railway  Co.  v.  Culberson, 
72  Tex.  375,  10  S.  W.  706,  3  L.  R.  A.  507, 
13  Am.  St  Rep.  805,  the  Supreme  Court  said: 

"The  trial  court  has  the  power,  in  a  proper 
proceeding,- and  upon  proper  prodf,  so  to  amend 
Its  records  as  to  make  them  speak  the  truth, 
even  after  the  jurisdiction  has  attached  in  the 
appellate  court." 

[4]  In  the  case  of  Ford  v.  Liner,  24  Tex. 
Civ.  App.  353,  59  S.  W.  943,  cited  by  the  ap- 
pellant the  court  there  held  the  district 
court  could  not  entertain  a  motion  in  vaca- 
tion to  strike  out  a  bill  of  exceptions.  This 
case  does  not  appear  to  be  supported  by  the 
authorities  but,  as  we  understand  the  ques^ 
tiou,  is  in  conflict  with  the  holding  of  the 
Supreme  Court.  Boggess  v.  Harris,  90  Tex. 
476,  30  S.  W.  565;  WUlis  v.  Smith,  90  Tex. 
635,  40  S.  W.  401;  Ennis  v.  Wathen,  93  Tex. 
622,  67  S.  W.  946;  Johnston  v.  Arrendale,  71 
S.  W.  44.  • 

[S]  In  the  absence  of  a  direct  appeal  from 
the  order  directing  the  bill  of  exceptions  No. 
2  to  be  considered  as  part  of  the  record,  we 
are  authorized  to  presume  that  the  order 
was  properly  made.  Railway  Ca  v.  Cox,  105 
Tex.  40,  143  S.  W.  606,  157  S.  W.  745.  Under 
tbe  statute,  the  court  had  granted  60  days  in 
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which  to  file  statements  of  fact  and  assign- 
ments of  error  at  the  request  of  appellant 
The  first  bill  approved  was  filed  during  the 
term  of  the  court,  and  the  other  some  time 
after  adjournment,  April  3,  1914.  It  appears 
at  the  time  the  last  bill  was  prepared  attor- 
neys for  both  parties  were  present  before  the 
trial  court.  If  the  order  then  entered  by  the 
court  was  erroneous  and  should  not  have 
been  made,  that  order  should,  under  the  hold- 
ings of  the  Supreme  Ck)urt,  have  been  appeal- 
ed from.  We  have  no  right  to  disregard  it 
upon  an  affidavit  In  this  court  impeaching 
it;  it  does  not  affect  the  Jurisdiction  of  this 
court  We  should  presume,  in  the  absence  of 
a  direct  attack  by  appellee  therefrom,  that 
the  court  prepared  a  correct  bill  of  excep- 
tions and  made  the  proper  order  substituting 
'  it  for  the  one  theretofore  approved.  The  trial 
court  had  the  right  to  have  the  record  speak 
the  truth,  and  the  actual  objections  urged 
and  ruled  upon  presented  in  the  bill.  If  there 
was  an  error  in  the  first  'bill  In  stating  the 
proceedings,  then  before  him,  he  had  the  right 
to  correct  It;  that  he  did  so  by  an  order  and 
substituted  bill  we  believe  we  should  pre- 
sume was  properly  done  when  there  Is  no  ap- 
peal therefrom.  •  The  objection  of  the  attor- 
ney, at  the  time,  cannot  be  considered  by  us 
as  in  the  nature  of  an  appeal.  It  is  not 
brought  up  In  the  record  in  this  court,  but 
by  an  affidavit  aliunde  the  record,  and  In  the 
absence  of  evidence  impeaching  the  order  of 
the  court,  properly  brought  up  in  the  record, 
we  believe  we  should  presume  the  tacts  war- 
ranted the  action  of  the  court 

[6]  The  appellant's  first  and  only  assign- 
ment of  error  is  to  the  action  of  the  court  In 
sustaining  objections  to  the  admission  of  the 
writ  of  attachment,  the  return,  and  the 
amendment  thereof,  for  the  reason  that  the 
writ  shows  to  be  regularly  issued,  levied,  and 
returned,  and  was  relevant  and  material,  go- 
ing to  sustain  plaintiff's  cause  of  action,  and 
was  Indispensable  to  plaintiff's  cense  of  ac- 
tion. The  assignment  purports  to  set  out  a 
literal  copy  of  the  writ,  the  return  and 
amended  return  thereon,  and  what  purports 
to  be  an  order  of  the  county  court  of  Dallam 
county,  authorizing  the  amendment  of  the 
return.  The  statement  under  this  assign- 
ment simply  sets  out  bill  No.  1,  hereinbefore 
quoted.  The  appellee  objects  to  the  consid- 
eration of  this  bill.  As  seen  from  what  has 
been  said  by  us  heretofore,  the  bill  cannot  be 
considered  by  us  for  the  reason  that  the  same 
was  stricken  out  In  looking  to  the  record 
we  find  bill  No.  2,  in  which  there  are  several 
other  objections  made  to  the  testimony  other 
than  that  quoted  in  bill  No.  1.  The  objec- 
tion sustained,  as  set  out  in  bill  No.  2,  was 
objection  No.  1,  which  is  that  the  levy  Is 
shown  to  have  been  made  on  an  impossible 
date.  The  Judgment  against  Sharr  In  the 
county  court  of  Dallam  county  shows  to  have 
been  rendered  February  6,  1913.  The  bill 
of  exception  prepared  by  the  court  and  by 


him  ordered  substituted  for  the  former  bill 
shows  the  return  was  amended  Febmaiy  6, 
1913,  on  the  same  day  the  Judgment  was  ren- 
dered. Neither  bill  shows  what  the  orig- 
inal return  was  or  what  the  amendment  was; 
neither  bill  shows  upon  what  property  It  was 
levied;  and  we  find  nothing  in  the  record  ex- 
cept the  judgment  of  foreclosure,  which  de- 
scribes the  property,  except  the  pleadings. 
We  find  no  order  authorizing  the  amendment 
of  return  except  wlmt  is  stated  in  the  as- 
signment The  record  does  not  otherwise  con- 
tain a  copy  of  the  writ,  return,  and  the 
amendment  thereof.  .  The  assignment  Itself 
copies  an  affidavit  of  Miller  as  to  what  he 
had  done,  but  does  not  appear  to  have  been 
Indorsed  by  him  on  the  writ  as  an  amend- 
ment of  his  return.  Where  the  bill  of  ex- 
ceptions doe6  not  disclose  what  the  excluded 
testimony  was  and  that  it  was  material,  it 
will  not  be  considered.  The  bill  must  show 
the  materiality  of  the  evidence.  The  Issue 
in  this  case  was:  Did  the  levy  of  the  attach- 
ment create  a  lien  on  the  land  owned  or 
claimed  by  appellee?  Unless  the  return  of 
the  writ  showed  a  levy  on  the  land  and  that 
it  was  prior  to  the  recordation  of  appellee's 
deed,  the  levy  would  be  immateriaL  We  can- 
not tell  from  eltha  ot  the  biUs  Just  when 
the  levy  was  made  or  upon  what  levied.  It 
has  be«i  the  -rule  of  the  courts  of  this  state 
from  the  beginning  that  the  bUl  should  set 
out  the  evidence  excluded  and  show  its  ma- 
teriality. Beeman  v.  Jester,  62  Tex.  431: 
Pennington  v.  McQueen,  3  S.  W.  313;  Jones 
V.  Cavaeos,  29  Tex.  429.  It  is  contended  that 
because  appellant  alleged  the  levy  on  the 
land  by  virtue  of  an  attachment  we  should 
therefore  look  to  the  pleadings.  There  is 
quite  a  difference  in  allegation  and  proof. 
Because  simply  it  was  alleged  that  the  levy 
was  made  as  shown  by  the  return  and  amend- 
ment on  the  writ  It  will  not  necessarily  fol- 
low that  the  return  on  the  writ  offered  In  evi- 
dence showed  the  levy  as  alleged.  We  do  not 
think  we  are  authorized  to  presume  that  sach 
return  proved  the  allegation.  The  case  of 
Fox  v.  Sturm,  21  Tex.  40T,  dted  by  appel- 
lant, is  clearly  distinguishable  and  is  not  la 
point  on  this  question. 

[7]  The  appellant  by  proposition  2,  asserts 
that  he  alleged  the  issuance  of  the  attach- 
ment the  levy,  return,  and  amendment  there- 
of, and  that  appellee  admitted  the  Issuance 
and  the  levy  thereof  on  the  property  in  ques- 
tion, and  that  the  lack  of  descriptive  matter 
in  the  bill  is  unnecessary.  If  this  is  true, 
then  the  exclusion  of  the  attachment  and  levy 
by  virtue  thereof  was  immaterial  and  harm- 
less, as  the  fact  sought  to  be  proven  there- 
by was  admitted  and  did  not  require  proof. 
This  is  true  whether  the  act  of  the  33d  Leg- 
islature, chapter  127  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  1827-1829,  1902,  1829a, 
and  1829b),  applies  or  not  The  rule  has 
been  and  is  now  that  that  which  Is  admitted 
is  not  necessary  to  prove.    Ogden  t.  Bosse, 
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«6  Tex.  344,  24  S.  W.  798;  Ry.  Co.  t.  De 
Walt,  96  Tex.  121,  70  S.  W.  637,  97  Am.  St 
Rep.  877. 

[8,  9]  There  Is  no  assignment  that  upon  the 
admitted  and  proven  facts  appellant  was  en- 
titled to  a  Judgment  and  that  the  court  com- 
mitted error  In  instructing  a  verdict  for  the 
appellee.  If  the  court  was  in  error  in  so  In- 
structing a  verdict,  it  is  fundamental.  This 
proi>ositlon  appellant  has  not  seen  proper  to 
suggest  or  to  brief.  We  believe  that  appel- 
lee's admission  In  the  answer  dispensed  'with 
the  proof  of  the  attachment  and  the  return 
thereon.  The  issuance  of  the  attachment, 
levy  on  the  land,  and  the  amendment  of  the 
return  was  alleged  by  appellant  in  the  fourth 
and  sixth  paragraphs  of  the  original  petition, 
charging  that  the  sheriff,  appellee,  so  levied  It 

In  the  seventh  paragraph  of  the  answer  it 
Is  alleged  that: 

"Defendants  farther  soy  that  defendant  Miller 
received  the  writ  of  attachment,  and  that  upon 
the  6th  day  of  July,  1912,  levied  upon  the  land 
described  in  plaintiff's  petition." 

This  certainly  was  all  the  attachment 
and  return  .could  have  shown.  It  is  other- 
wise shown  that  the  sheriff  did  not  file  in 
the  county  court  a  copy  of  the  attachment 
and  the  return  for  recordation  as  the  stat- 
ute requires  in  attachment  liens.  The  appel- 
lant offered  in  evidence  a  judgment  of  the 
county  court  of  Dallam  county,  No.  331, 
B.  F.  KevUle  v.  G.  M.  Sharr,  dated  February 
6,  1913,  for  the  sum  of  $369.60 ;  the  entry 
simply  reciting  that  the  plaintiff  therein 
caused  to  be  issued  on  June  29, 1912,  the  writ 
of  attachment  to  Hartley  county,  and  which 
was  executed  by  levying  it  July  6,  1912, 
upon  the  land  In  question,  describing  the 
land.  The  lien  was  not  foreclosed  or  any  de- 
■cree  directing  the  sale  of  the  land  to  satis- 
fy the  judgment.  It  was  shown  that  a  copy 
of  the  attachment  and  return  thereon,  or  the 
original  issue  out  of  the  above  cause.  No. 
331,  was  not  recorded  in  the  attachment  Uen 
records  of  Hartley  county,  where  the  land 
was  situated.  It  was  admitted  by  the 
parties  to  the  suit  that  G.  M.  Sharr  conveyed 
the  land  levied  on  as  the  property  of  Sharr, 
to  C.  S.  Davis,  on  the  27th  day  of  May,  1912, 
and  that  the  deed  was  filed  for  record  in 
the  county  clerk's  office  of  Hartley  county, 
July  25,  1912,  and  recorded  July  31,  1912. 
Davis  testified  to  purchasing  the  land  from 
Sharr,  and  that  at  the  time  of  filing  bis  deed 
be  bad  no  notice  of  the  levy.  This  is  sub- 
stantially all  the  testimony  introduced  or 
offered. 

[10, 11]  We  do  not  think  If  the  attachment 
and  return  had  been  admitted  that  plain- 
tiff was  entitled  to  a  verdict  or  judgment 
under  the  evidence.  In  the  first  place,  it 
is  not  shown  that  appellant  lost  anything 
by  the  failure  of  ttie  sheriff  to  cause  the  at- 
tachment lien  to  be  recorded.  It  Is  not 
shown  that  appellant  has  not  been  paid,  or 
that  his  debt  could  not  be  collected.  There 
Is  no  evidence  as  to  the  value  of  the  land  In 


question.  Hurlock  T.  Relnbardt,  41  Tex. 
580 ;  Bernhelm  v.  Shannon,  1  Tex.  Civ.  App. 
395,  21  S.  W.  386;  Crews  v.  Taylor,  56  Tex. 
461.  If  the  appellant,  at  the  time  he  caused 
the  levy  to  be  made,  bad  actual  notice  of  the 
conveyance  of  the  land  by  Sharr  to  Davis, 
then,  as  to  the  sheriff,  he  could  not  recover 
damages  for  the  failure  to  perpetuate  the 
lien  by  having  it  recorded  in  the  lien  record. 
It  is  not  shown  whether  appellant  had  actual 
notice.  As  between  appellant  and  the  sher- 
iff, we  think  the  burden  was  on  the  appel- 
lant to  show  he  had  no  such  notice  in  order 
to  show  that  he  in  fact  had  lost  a  valuable 
right.  In  making  this  holding  we  do  not 
wish  to  be  imderstood  as  holding  that  as 
between  appellant  and  Davis  the  burden 
would  be  on  appellant  to  show  he  had  no  such 
notice,  neither  do  we  wish  to  be  understood 
as  holding  as  to  creditors  the  same  rule  will 
apply  as  to  the  recordation  of  attachment 
lien,  under  article  6858,  R.  C.  S.,  as  has  been 
applied  by  the  Supreme  Court,  under  article 
0824,  R.  C.  S.'  Barnett  v.  Squyres,  93  Tex. 
193,  54  S.  W.  241,  77  Am.  St  Rep.  854 ;  Turn- 
er V.  Cochran,  94  Tex.  480,  61  S.  W.  923.  On 
the  question  last  suggested  we  make  no  hold- 
ing at  this  time,  as  It  is  not  Involved  In  the 
proi)er  dlsjwsltion  of  this  cause.  If,  how- 
ever, the  appellant  had  proved  every  allega- 
tion in  the  petition,  he  yet  would  have  had 
no  right  of  recovery,  in  our  opinion.  This 
being  a  suit  for  damages  against  a  sheriff 
in  falling  to  record  the  attachment  lien,  it 
became  necessary  to  show  that  appellant 
lost  his  Uen  thereby  and  had  the  proper  rec- 
ord been  made  he  would  thereby  have  secur- 
ed a  superior  right  over  Davis,  the  vendee  of 
Sharr. 

[12]  It  is  the  levy  of  the  attachment  on 
the  property  that  gives  the  lien  from  the  date 
of  Its  levy.  Article  267,  R.  C.  S.  The  fail- 
ure to  record  the  attachment  does  not  destroy 
the  Uen,  but  "the  attachment  lien  shall  not 
be  valid  against  subsequent  purchasers  for 
value  without  notice  and  subsequent  Uen 
holders  in  good  faith."  The  failure  to  record 
the  writ  of  attachment  and  return  in  the 
county  where  the  land  is  situated  will  not 
affect  the  lien  by  virtue  of  the  levy.  Woldert 
v.  Nedderhut,  etc.,  18  Tex.  Civ.  App.  602, 
46  S.  W.  378;  Davis  v.  Farwell  &  Co.,  49 
S.  W.  656.  Davis  In  this  case  was  not  a 
subsequent  purchaser,  and  the  levy  of  the 
attachment  between  his  purchase  and  the  rec- 
ordation of  his  deed  would  preclude  him,  if 
under  the  law  the  appellant  could  hold  under 
the  rule  that  his  right  attached  before  the 
recordation  and  if  he  can  be  treated  as  a 
Ueuholder  in  goM  faith  or  for  value.  In 
other  words,  the  mere  recordation  of  the 
deed  by  Davis  would  not  defeat  the  right  of 
appellant  if  he  had  already  attached  the 
land  at  that  tUne.  The  recordation  or  the 
faUure  to  record  the  deed  subsequent  to  the 
levy  would  not  affect  the  respective  rights 
of  the  parties.    Davis  had  not  beoi  caused 
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to  lose  anything  by  virtne  of  the  sheriff's 
failure  to  require  the  attachment  and  the 
return  recorded;  he  had  prior  thereto  paid 
and  parted  with  the  consideration  for  the 
land  to  Sharr. 

We  And  no  reversible  error,  and  the  case 
will  be  afilrmed. 

Affirmed. 


WICHITA  FALLS  &  W.  RT.  CO.  OP  TEXAS 
et  al.  V.  ASHER.     (No.  532.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Oct  28,  1914.     On  Motion  for 

Rehearing,  Jan.  2,  1915.) 

1.  COUMEBCB     ({     33*)  —  "Intsbstatx     Coii- 

IIEBCE." 

A  shipment  of  goods  which  traverses  an- 
other state,  though  the  points  of  origin  and  des- 
tination are  in  the  same  state,  is  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {{  28,  81;   Dec.  Dig.  {  33.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Carbiebs  ({  91*)— Cabbiaoe  or  Goods— 
Rates— Ebbokeods  Quotation. 

A  wrong  quotation  by  a  railway  ^agent  as 
to  the  freight  rate  to  be  charged  on  an  inter- 
state shipment  gives  no  right  of  action  to  the 
shipper  for  injuries  on  account  of  the  misquoted 
rate,  though  the  tariS  is  not  posted  at  the  car- 
rier's local  station. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  ii  33&-356;   Dec.  D^g.  {  91. •] 
8.  Tbial  (J  105*)- Reception  or  EvinENOt— 

Admission  Without  Objection. 

The  uncontradicted  testimony  of  a  railway 
freight  agent,  admitted  without  objection,  that 
certain  rates  were  in  effect  on  the  day  of  a  ^ip- 
ment,  though  subject  to  objection  as  a  conclu- 
sion, is  sufficient  proof  of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  260-266;   Dec.  Dig.  {  105.*] 

4.  Gabbiebs  (i  104*)— Cabbiagx  of  Goods- 
Action  FOB  Detention— AD>a8SiBii,iTT  of 
Evidence. 

In  an  action  against  carriers  for  the  deten- 
tion of  goods  until  the  owner  paid  the  lawful 
rate  thereon,  which  was  more  than  the  rate 
quoted  by  the  agent  at  the  time  of  the  ship- 
ment, testimony  by  plaintiff  that  he  did  not 
have  enough  money  to  pay  the  additional  charg- 
es, and  knew  no  one  from  whom  he  oonld  bor^ 
row  it,  was  immaterial,  since  the  law  requires  a 
carrier  to  collect  and  a  shipper  to  pay  the  legal 
rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  438-447,  469-461 ;  Dec.  Dig.  { 
104.*] 

6.  Appeal  and  Ebbob  ((  1050*)— Pbejudiciai. 

Ebbob— Admission  of  Evidence. 

The  ndmission  of  such  testimony  was  preju- 
dicial under  Court  of  Civil  Appeals  rule  62a 
(149  S.  W.  z),  forbidding  reversals  unless  the 
error  probably  caused  an  improper  Judgment, 
where  the  jury  awarded  plainUff  |30()  damages 
for  the  detention  of  the  goods  for  100  days. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1068,-  1069,  4153-4157, 
4166;   Dec.  Dig.  I  1050.*] 

6.  Cabbiebs  (I  177*)— Cabbiaoe  of  Goods— 

Liabilitt— Connectinq  Casbiebs. 

Where  goods  are  shipped  over  the  lines  of 
connecting  carriers,  the  common-law  liability  of 
each  is  limited  to  damages  accruing  on  its  own 


line,  but  any  one  of  them  may,  by  special  con- 
tract, make  itself  liable  for  the  entire  carriase. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  775-789,  791-803;  Dec.  Dig.  I 
177.*] 

7.  Cabbiebs  (I  187*)— Cabbiaoe  or  Goods- 
Liability— Question  FOB  JUBT. 

Where  a  shipper  claimed  a  contract  by  an 
initial  carrier,  rendering  it  liable  for  the  entire 
carriage,  it  was  a  question  for  the  jury  whether 
the  oral  negotiations  between  the  shipper  and 
the  carrier's  agent  amounted  to  such  a  conCract. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (|  851.  852;  Dec.  Dig.  I  187.*} 

8.  Caxbbbb  ({  177*)— Cabbiaob  or  Goods- 
Liability— Cabmack  Amendment. 

The  Carmack  amendment  (Act  Jone  29, 
1906,  c.  3691,  i  7,  34  Stat  693  [U.  S.  CJomp. 
St.  1913,  i  8592])  to  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  f  20,  24  SUt.  386.  re- 
quiring every  common  carrier  receiving  prop- 
erty for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  to  give  a  bill 
of  lading  therefor,  and  making  it  liable  for  all 
damages  to  the  goods  caused  by  it  or  any  con- 
necting carrier,  when  strictly  construed  as  a 
penal  law,  does  not  apply  to  a  shipment  through 
another  state  to  a  point  in  the  same  state  as 
the  point  of  origin,  though  the  evil  is  the  same 
in  such  a  case  as  in  the  cases  covered  by  the 
express  terms  of  the  amendment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  776-789,  791-803;  Dec  Dig.  i 
177.*] 

9.  Cabbiebs  (I  139*)- Liabilitt  as   Wabe- 
hocseman— Refusal  to  Pat  Chaboes. 

Where  the  agent  of  an  initial  carrier  quot- 
ed an  incorrect  rate  to  a  shipper,  and  the  latter 
refused  to  pay  the  legal  rate,  tbe  liability  of 
the  carrier  for  the  safe-keeping  of  the  goods 
thereafter  would  be  as  warehouseman  and  not 
as  common  carrier. 

[EU.  Note.— For  other  cases,  see  Carriexa. 
Cent.  Dig.  IS  617-619;  Dec.  Dig.  {  139.*1 

On  Motion  for  Rehearing. 

10.  Carbiebs  (|  189*)— Cabbiaoe  or  Goods— 
Rates— Published  Tabiff. 

The  filed  and  published  freight  rates  for 
an  interstate  shipment,  whatever  they  may  be, 
are  conclusive  as  to  the  rate  to  be  cliarged. 

[Ed.  Note. — For  other  cases,  see  Carri«ts, 
C^nt  Dig.  ii  162,  864,  865,  869-865;  Dec.  Dig. 
i  189.*] 

11.  Cabbiebs  (|  193*)— Gabbiaob  or  Goods- 
Rates— Published  Tabiff. 

Where  published  tariffs,  establishing  the 
rates  for  shipments  between  certain  places,  ex- 
cepted, theremm  the  lines  of  a  certain  carrier 
which  had  not  snbacribed  to  the  tariffs,  in  de- 
termining the  rate  on  an  interstate  shipmeDt 
originating  on  the  lines  of  that  carrier  the  tariff 
might  be  used  to  determine  the  rate  on  the  other 
lines,  which,  in  combination  with  the  local  rate 
of  the  initial  carrier,  would  make  the  thtongh 
rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  348,  868-869;   Dec.  Dig.  |  193.*] 

Appeal  from  District  Court,  ColUngswortb 
County;  J.  A.  Nabers,  Judge. 

Action  by  J.  C.  Asher  against  tbe  Wichita 
FaUa  &  W^Iington  Railway  Company  of  Tex- 
as and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
and  motion  for  rehearing  overruled. 


•For  other  cues  lee  lame  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  RepT  Indexes 


Digitized  by 


Google 


Tex.) 


WICHITA  FALLS  &  W.  RT.  CO.  OF  TEXAS  t.  ASHEB 


1115 


Charles  C.  Huff,  of  Dallas,  and  R.  H.  Tem- 
pleton,  of  WelliDgton,  for  appellants.  J.  L, 
I^ackey,  of  Wellington;  and  Presler  &  Thome, 
of  Memphis,  for  appellee. 

HENDRICKS,  J.  The  appellee,  plaintiff 
In  the  court  below,  sued  the  Wichita  Falls  & 
Wellington  Railway  Company  of  Texas  and 
the  Wichita  Valley  Railway  Company  for 
alleged  damages  to  an  "emigrant"  shipment 
from  Spur,  Tex.,  to  Wellington,  Tex.,  claim- 
ing that  he  consummated  an  oral  contract 
vrith  the  agent  of  the  Wichita  Valley  Rail- 
Tvay  Cconpany  at  Spur,  Tex.,  for  the  ship- 
ment of  said  "emigrant"  car  at  the  agreed 
freight  rate  of  $50  for  the  through  transpor- 
tation, and  that  when  said  shipment  reached 
Wellington,  the  destination,  the  Wichita  Falls 
&  Wellington  Railway  Company  of  Texas  re- 
fused to  surrender  the  sanje  to  him  unless 
$46  additional  freight  was  paid  This  ship- 
ment was  required  to  go  through  a  portion  of 
the  state  of  Oklahoma  and  return  into  the 
state  of  Texas  in  order  to  reach  Wellington, 
the  destination,  and  the  appellants  irieaded 
specially  that  the  transportation  was  inter- 
state on  this  account,  and  further  that  the 
correct  and  legal  rate  on  the  shipment  was 
f86  instead  of  $60,  and  that  the  defendant 
the  Wichita  Falls  &  Wellington  Railway 
Company  of  Texas  was  Justified  in  refusing 
to  deliver  the  shipment  to  the  appellee  until 
the  correct  freight  was  paid,  and  that  there 
could  be  no  recovery  of  damages  for  the  de- 
tention of  said  shipment  The  appellee  also 
claimed  damages  on  account  of  alleged  rough 
handling  and  alleged  negligent  storing  of  said 
shipment,  and  the  jury  returned  a  verdict  in 
his  favor  for  $200  for  such  alleged  damages 
and  for  $300  <«  account  of  the  detention  of 
the  shipment. 

The  api)ellants  assign  error  that  the  verdict 
of  the  jury,  assessing  the  $300  as  damages 
for  detention  of  the  shipment,  is  erroneous 
tn  that  the  evidence  is  uncontradicted  that 
the  rate  of  $90,  which  the  carrier  demanded 
at  destination,  was  the  legal  rate  on  file  with 
the  Interstate  Commerce  Commission,  and 
was  the  only  rate  that  could  be  assessed  and 
collected  by  the  appellants  as  charges  for  the 
transportation;  and  that  until  the  rate  was 
tendered  or  paid  the  appellee  was  unable  to 
recover  upon  this  issue.  The  appellants'  spe- 
cial plea  that  the  shipment  was  Interstate 
is  proven  in  the  record;  the  shipment  origi- 
nating at  Spur,  Tex.,  on  a  branch  of  the 
Wichita  Valley  and  moving  thence  to  Stam- 
ford, thence  over  the  main  line  of  the  Wichita 
Valley  to  Wichita  Falls  over  the  line  of  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany of  Texas  to  Red  river,  thence  through 
Oklahoma  over  the  same  system,  returning 
into  Texas,  and  thence  over  ttie  Wichita  Falls 
&  Wellington  Railway  Company  of  Texas 
from  the  state  line  to  said  WelUngton,  the 
place  of  destination. 

The  appellants  contend  that  by  Supplement 


24  of  Texas  Unes  Basing  Tariff  No.  2,  issued 
by  the  Interstate  Commerce  Commission,  on 
its  face  purporting  to  be  effective  November 
25,  1911,  and  claimed  to  have  been  In  effect 
at  the  time  this  shipment  was  made,  the  rates 
between  Wellington,  Tex.,  and  all  Texas 
points  included  in  this  territory,  as  applied 
to  the  Wichita  Falls  &  Northwestern  Rail- 
way Company,  were  the  same  on  all  classes 
and  commodities,  including  this  character  of 
sMpment  (excepting  lumber  and  other  prod- 
ucts not  necessary  to  mention),  as  then  aj)- 
pMed  between  Shamrock,  Tex.,  on  the  Chica- 
go, Rock  Island  &  Gulf  Railway  Company, 
and  such  Texas  points  as  shown  in  said  tariff, 
further  asserting,  however,  that  the'  origin 
of  the  shipment  being  upon  the  Wichita  Val- 
ley, and  that  this  basis  of  rates  in  this  ter- 
ritory, by  an  exception,  not  applying  in  con- 
nection with  the  Wichita  Valley  Railway 
Company,  and  certain  other  roads  not  neces- 
sary to  mention,  hence  a  through  joint  rate, 
on  account  of  the  Wichita  Valley  having  been 
excepted  therefrom,  could  not  be  applied  by 
that  road,  in  routing  this  character  of  ship- 
ment from  Spur  to  Wellington,  by  using 
Shamrock  as  a  basing  point;  hence  some 
other  rate  necessarily  would  have  to  control 
this  shipment,  and  we  add  if  legally  in  exist- 
ence. 

Although  this  through  joint  rate  was  not 
applicable  on  account  of  the  Wichita  Valley, 
upon  which  Spur  is  located,  having  been  ex- 
cepted from  the  same,  the  further  reasoning 
is  that  the  rate  from  Wichita  Falls  to  Well- 
ington on  this  character  of  shipment,  as 
shown  by  the  supplement  indicated  above, 
was  the  same  as  the  rate,  whatever  it  may 
l>e,  would  have  been  from  Shamrock  to 
Wichita  Falls,  and  that,  if  the  rate  from 
Wichita  Falls  to  Wellington  is  the  same  as 
the  rate  from  Shamrock  to  Wichita  Falls — 
the  record  again  shows  that  the  entire  line  of 
the  Chicago,  Rock  Island  Se  Gulf  Railway 
Company,  on  which  Shamrock  is  located,  is 
situated  in  what  is  known  as  differential  ter- 
■ritory — that  the  maximum  rate  from  Sham- 
rock to  Wichita  Falls  is  23  cents  per  hundred- 
weight, as  applicable  to  this  character  of 
shipment,  and  the  record  further  shows  that 
as  to  a  shipment  for  the  distance  between 
Shamrock  and  Wichita  Falls,  by  applying 
a  differential  basis,  there  should 'be  added  a 
differential  of  two  cents  per  hundredweight, 
making  an  aggregate  rate  of  25  cents  per 
hundredweight  as  the  rate  from  Wichita 
Falls  to  Shamrock,  and  that  likewise  this 
would  be  the  same  rate  from  Wellington  to 
Wichita  Falls,  and  from  Wichita  Falls  to 
Wellington,  if  the  shipment  had  been  made 
exclusively  between  those  points  upon  the 
system  of  Wichita  Falls  &  Northwestern. 

As  to  the  rate  applicable  to  this  character 
of  shjpmeut  between  Spur,  Tex.,  and  Wichita 
Falls,  Tex.,  on  the  Wichita  Valley  System,  it 
is  shown  by  Texas  Basing  Tariff  No.  2,  issued 
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by  the  Interstate  Commerce  C!ommlssloii,  that 
(quoting  from  the  circular) : 

"On  shipments  between  points  on  Wichita 
VftUey  Railway  lino  north  of  Stamford  and 
points  on  the  Wichita  Valley  and  points  on  Ft. 
Worth  &  Denver  City  Railway,  and  all  other 
lines,  rate  to  apply,  two-line  rate." 

Spur,  Tex.,  is  located  north  of  Stamford, 
on  the  line  of  the  Wichita  Valley  Railway, 
and  inclnding  the  branch  from  Spur  to  Stam- 
ford and  from  Stamford  to  Wichita  Falls, 
over  the  main  line  of  the  Wichita  Valley, 
make  the  two-line  rate,  also  shown  by  the 
tariff  and  issued  by  the  Gommiasion;  and 
as  it  is  shown  that  the  shipment  comes  under 
the  heading  of  class  D,  as  evidenced  by  "Tex- 
as Line  Classification  No.  2,  Interstate  Com- 
merce Commission  Tariff  No.  11,  and  that 
rates  for  196  miles  and  over  192  miles,  class 
D,  will  be  23  cents  per  hundredweight," 
this  constitutes  the  two-line  rate  applicable 
to  this  class  of  shipment  from  Spur  to  Wiclil- 
ta  Falls. 

[1]  It  is  settled  law  that  transportation, 
where  traversing  another  state,  or  a  por- 
tion of  same,  though  the  points  of  origin  and 
destination  are  in  the  same  state  constitutes 
interstate  commerce.  Hanley  v.  Railway 
Co.,  187  C.  S.  617,  23  Sup.  Ct  214,  47  L.  Ed. 
333. 

[2]  It  is  also  settled  that  a  wrong  quota- 
tion, by  a  railway  agent  as  to  the  freight 
rate  applicable  to  an  interstate  shipment,  of 
a  lower  rate  than  that  fixed  by  the  publish- 
ed tariff,  gives  no  right  of  action  to  a  ship- 
per who  claims  to  have  sustained  injury  on 
account  of  the  misquoted  rate.  Oulf,  Colora- 
do ft  Santa  Ffi  Railway  Co.  v.  Hefley,  158 
U.  S.  98,  15  Sup.  Ct  802,  89  U  Ed.  910;  Rail- 
way Co.  V.  Mugg,  202  n.  S.  242,  20  Sup.  Ct 
628,  50  L.  Ed.  1011.  And  this  is  the  rule 
though  the  tariff  is  not  posted  in  the  carrier's 
local  station.  111.  Cent  Ry.  v.  Henderson 
Elevator  Co.,  22B  U.  S.  441,  33  Sup.  Ct  176, 
57  L.  Bd.  270 ;  Kansas  City  Southern  Railway 
Co.  V.  Albers  Com.  Co.,  223  U.  S.  673,  82 
Sup.  Ct  316,  56  L.  Ed.  556. 

The  case  of  Railway  Co.  v.  Albers  Com^ 
mission  Co.,  supra,  was  one  where  grain 
merchants,  Forrester  Bros.,  contracted  with 
the  railway  company  to  transport  a  large 
quantity  of  grain  from  Omaha,  Neb.,  to  Tex- 
arkana,  Tex.,  through  Kansas  City,  Mo.,  at 
a  stipulate^  rate;  the  Commission  Company 
as  their  Judgment  creditor  garnishing  the 
railway  company  on  the  theory  that  the  rail- 
way company  owed  the  Judgment  debtor 
overcharges  In  freight  above  the  agreed  rate. 
The  Supreme  Court  of  Kansas  (79  Kan.  70, 
99  Pac,  824),  originally  deciding  the  case, 
said: 

"The  contract 'as  alleged  by  the  plaintiff  hav- 
ing been  clearly  established,  the  burden  was 
upon  the  defendant  to  show,  by  way  of  de- 
fense that  such  contract  was  for  some  reason 
unlawful.  If  the  invalidity  resulted  from  the 
existence  of  legally  established  rates  with  .which 
the  rate  relied  upon  by  the  plaintiff  was  in  con- 
flict, it  was  incumbent  upon  the  defendant  to 
allege  and  prove  such  fact" 


The  court  had  previously  said; 

"The  contention  that  each  of  the  roads  mak- 
ing the  Forrester  rate  had  a  legal^  established 
local  rate  is  not  sustained  by  the  evidence.  No 
such  proof  was  offered.  There  was  some  talk 
by  the  witnesses  of  a  local  rate,  and  what  it 
was  on  each  rosd,  bnt  no  proof  that  such  rate 
had  been  established  under  the  law  was  pre- 
sented." 

The  Supreme  Court  of  the  United  States 
thought  that  either  one  of  two  rates  was 
established  different  from  the  agreed  rate, 
though  better  testimony  might  have  been 
preferable,  and  as  to  the  controlling  rate 
said: 

"As  it  was  conceded  that  there  was  no  es- 
tablished joint  through  rate,  it  lilcewise  is  a 
necessary  conclusion  that  the  shipments,  even 
if  moving  on  through  bills  of  lading,  should  have 
taken  these  local  rates  unless  the  latter  was 
superseded  or  displaced  by  the  8i>ecial  agree- 
ment" 

And,  quoting  from  Justice  Hook  oC  tlie 
Eighth  Circuit  Court  of  Appeals,  the  Su- 
preme Court  of  the  United  States  farther 
said: 

"If  an  initial  carrier  aoeepts  traffic  for  trans- 
portation and  issues  its  bill  of  lading  over  a 
route  made  up  of  connecting  roads,  for  which  no 
joint  through  rate  has  been  published  and  filed 
with  the  Commission,  the  lawful  rate  to  be 
charged  is  the  sum  of  the  established  local  rates 
published  and  filed  by  the  individual  roads ;  or 
if,  as  was  the  case  here,  there  is  a  local  rate 
over  one  road  and  a  joint  rate  over  the  others 
for  the  remainder  of  the  route,  all  published 
and  filed  with  the  Commission,  the  lawful 
through  rate  to  be  charged  is  the  sum  of  the 
local  and  point  rates.  By  failing  to  establish 
or  concur  in  a  joint  through  rate  for  traffic  ac- 
cepted for  interstate  transportation,  each  par- 
ticipating carrier  impliedly  asserts  that  the  rate 
which  it  has  duly  established,  published,  and  fil- 
ed for  its  own  line  sliall  be  a  component  part  of 
the  through  rate  to  be  charged.  It  is  competent 
for  carriers,  if  conditions  JustiCr  it,  to  make 
their  proportions  of  a  through  rate  less  than 
the  local  charges  upon  their  own  lines,  but  in 
doing  so  they  should  observe  legal  methods,  and, 
if  no  action  to  that  end  is  taken,  they  in  effect 
adhere  to  the  rates  established,  published,  and 
filed  by  tliem  as  applying,  not  only  to  local,  but 
to  through,  traffic.^*^ 

The  Circuit  Conrt  of  Appeals,  In  the  case 
of  Chicago,  B.  &  Q.  Ry.  Co.  v.  U.  S.,  157  Fed. 
833,  85  C.  C.  A.  197  (from  which  the  Su- 
preme Court's  quotation  was  made),  in  ex- 
tending the  reasoning  as  applicable  to  this 
question,  further  used  the  following  lan- 
guage: 

"The  initial  carrier  which  receives  traffic  and 
issues  a  bill  of  lading  to  ultimate  destination 
should  be  held  to  have  done  so  in  view  of  the 
only  rates  which  its  connections  are  authorized 
by  law  to  charge.  Tliis  principle  was  recogniz- 
ed by  the  Commission  as  early  as  March  23, 
1889  (2  Interst  Com.  Com'n  R.  656),  when  it 
said :  'When  no  other  tariff  is  filed,  the  rates 
on  traffic  carried  over  or  upon  more  than  one 
line  will  be  the  sum  of  the  local  rates  of  the  in- 
dividual roads,  or  of  local  and  iaint  rates,  as 
the  case  may  be.'  " 

Again  the  court  said: 

"By  routing  and  billing  the  traffic  over  tlie 
connecting  lines,  the  initial  carrier  adopts  and 
is  bound  by  their  lawful  rates." 
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The  appellants  also  offered  In  evidence  rule 
6,  Issued  and  promulgated  by  tbe  Interstate 
Commerce  Oommlssion,  as  follows: 

"Rates  on  Through  Shipments  When  No 
Joint  Rates  Apply. —  (a)  The  practice  on  the 
part  of  carriers  of  accepting  and  transportiuR 
through  shipments,  as  to  which  no  Joint  rate 
applies,  upon  rates  made  up  by  combination  of 
rates  of  the  several  carriers  partidpatinK  in  the 
movement,  and  of  collectin);,  as  deliverini;  car- 
riers, the  aKgregate  charges  of  the  several  car- 
riers for  their  portions  of  such  charges,  is 
practically  universal.  That  custom  has  tbe 
same  binding  effect  as  a  joint  rate,  both  as  be- 
tween carriers  themselves  and  as  between  car- 
riers and  shippers.  Therefore  carriers  may 
construct  rates  for  through  shipments  to  and 
from  points  to  and  from  which  there  is  no  ap- 
plicable published  joint  rate,  by  using  law- 
fnlly  published  and  filed  basis,  locals  or  pro- 
portionals, in  connection  with  other  lawfully 
published  and  filed  tariffs." 

[3]  The  witness  Fontaine,  who  was  the 
general  freight  agent  of  the  d^verlng  line, 
testified,  withont  contradiction,  that  tSiese 
rates  were  in  effect  on  the  3d  day  of  Jann- 
nary,  1912,  wlteii-  the  shipment  was  made. 
Believing  that  it  is  the  law  that  a  carrier 
shall  place  in  the  hands  and  custody  of  its 
agent,  at  every  station,  warehouse,  or  office 
at  which  passengers  or  freight  are  received 
for  transportation,  schedules  of  all  rates  and 
fares  applying  from  the  station,  as  held  by 
the  Supreme  Court  of  North  Carolina  In  tbe 
case  of  Virginia-Carolina  Peanut  Co.  v.  At- 
lantic Coast  Line  Bailway  Ca,  82  S.  E.  1,  and 
that  compliance  with  the  Interstate  Com- 
merce Act  in  that  respect  is  made  a  condi- 
tion precedent  to  tbe  effectiveness  of  tbe 
schedules  and  the  lawfulness  of  the  rate 
charged  thereunder  (same  case,  supra),  how- 
ever, Is  the  conclusion  of  the  witness  in  this 
case  that  these  rates  ■ireie  in  effect  at  the 
time  the  shipment  moved  sufficient  proof  of 
that  fact?  We  presume,  if  this  testimony 
had  been  objected  to  as  a  conclusion  of  the 
witness,  such  objection  would  have  been 
sustained,  and  as  the  Supreme  Court  of  the 
United  States  said  in  the  Albers  Commis- 
sion Co.  Case,  supra,  in  passing  upon  a  sim- 
ilar question: 

"This  testimony  was  not 'the  best  evidence, 
but,  being  offered  and  admitted  without  objec- 
tion, it  was  evidence  which  could  not  be  disre- 
garded." 

fnder  rule  5,  introduced  by  appellants,  per- 
naitting  carriers,  where  there  Is  no  applicable 
published  joint  rate,  to  construct  rates  "by 
using  lawfully  published  and  filed  basis,  lo- 
cals or  proportionals,  in  connection  with  oth- 
er lawfully  published  and  filed  tariffs,"  we 
think  the  two-line  rate  from  Spur  to  Wichita 
Falls  could  have  been  used  "in  connection 
with  other  lawfully  published  and  filed  tar- 
iffs," or  "basis,"  which  was  the  rate  from 
Wichita  Falls  to  WelllngtoD,  based  upon  the 
rate  from  Shamrock  to  Wichita  Falls,  for  the 
purpose  of  ascertaining  the  through  rate 
made  up  by  the  combination,  and  that  this 
case  comes  within  the  spirit  of  the  Albers 
^  Commission  Co.  Case  and  the  case  of  Chicago, 
B.  A  Q.  Bailway  Co.  tr.  United  States,  and 


that  an  "initial  carrier,  which  receives  traf- 
fic and  issues  a  bill  of  lading  to  ultimate  des- 
tination, should  be  held  to  have  done  so  in 
view  of  the  only  rates  which  its  connections 
are  authorized  by  law  to  charge,"  which  in 
this  instance,  in  connection  with  the  two-line 
rate,  the  only  rate  which  the  Wichita  Falls 
&  Wellington  Bailway  Company  of  Texas 
could  charge  from  Wichita  Falls  to  Welling- 
ton, is  the  rate  from  Shamrock  to  Wichita 
Falls.  We  sustain  the  main  assignment  of 
appellants  complaining  of  tbe  $.'!00  verdict 
as  damages  for  detention  of  the  freight;  how- 
evw.  It  may  atill  remain  a  Jury  Question 
whether  the  rate  is  a  legal  rate,  and  exist- 
ent as  such,  at  the  time  the  shipment  was 
made. 

[4]  Appellants'  third  assignment  of  error 
complains  of  the  testimony  of  the  appellee, 
Aaher,  to  the  effect  that,  when  the  railway 
company  refused  to  deliver  hU  car  of  goods 
until  he  paid  $46  more  freight,  be  did  not 
have  the  mooey  necessary  to  pay  the  amount 
demanded  by  the  agent  as  additional  freight, 
and  that  he  did  not  know  of  any  one  in  the 
town  of  Wellington  from  whom  to  borrow  the 
money,  and  that  he  was  a  stranger  in  that 
community;  appellants  objecting  that  said 
testimony  was  "immaterial,  prejudicial,  and 
was  fiauntlng  the  poverty  of  tbe  plaintiff  be- 
fore the  Jury,"  eta  Under  the  law,  the  ship- 
per, as  well  as  the  carrier,  la  arbitrarily 
bound  by  the  established  legal  rate,  the  car- 
rier, for  the  purpose  of  preventing  discrim- 
ination, is  required  to  demand  such  rate,  and 
the  shipper  is  required  to  pay  the  same  in 
order  to  obtain  the  goods;  otherwise  the 
lien  of  the  carrier  as  security  for  the  freight, 
as  provided  by  the  Interstate  Commerce  Act, 
Is  in  existence.  The  carrier  retained  the 
goods  for  101  days  when  the  appellee  seques- 
tered tbe  property  at  the  time  of  the  institu- 
tion of  this  suit  As  stated,  the  jury  award- 
ed $300  damages  for  detention  aud  $200  dam- 
ages to  the  goods. 

[S]  The  answer  of  appellee  to  thier  assign- 
ment Is  in  effect  that  the  testimony  related 
to  an  immaterial  matter,  and  that  the  court 
should  apply  rule  62a  (149  S.  W.  x).  We  are 
unable  to  find  a  case  similar  in  nature,  but 
believe  that  the  application  of  the  principle 
In  a  different  character  of  cases,  arguing  tbe 
Inadmissibility  of  this  character  of  testimo- 
ny. Is  proper.  For  example:  In  the  case  of 
M.,  K.  &  T.  Railway  Co.  v.  Hannlg,  91  Tex. 
349,  43  S.  W.  509,  the  appeUee,  suing  for 
damages  on  account  of  personal  injuries, 
was  permitted  to  testify  that  he  was  a  mar- 
ried man,  and  that  his  wife  had  no  means  of 
.support,  except  her  own  labor.  The  Supreme 
Court  said: 

"The  evidence  in  qaestion  in  this  case  threw 
no  light  upon  any  issue  properly  involved  in  it, 
and  was  calculated  solely  to  awaken  the  sympa- 
thy of  tbe  jury,  and  thereby  to  swell  the  dam- 
ages 'to  be  awarded  by  the  verdict.  Counsel 
for  the  plaintiff  eviden^  thought  It  would  have 
some  effect  in  plaintiff^  favor,  else  he  would 
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not  have  inalBted  apon  ito  admiasion  over  the 
objection  urged  on  part  of  the  defendant." 

In  the  case  of  Gulf,  Colorado  ft  Santa  F6 
Railway  Go.  v.  Johnson,  99  Tex.  337,  90  S. 
W.  164,  the  mother  of  an  Injured  minor  was 
suing  to  recover  for  the  diminution  to  ber 
In  value  of  her  son's  services,  and  for  such 
expenses  as  may  have  been  rendered  neces- 
sary by  the  injury.  In  this  case  the  appellee 
is  also  suing  for  the  difference  in  value  of  his 
property.  The  Supreme  Court  said  in  the 
case  cited,  The  mother's  "poverty  did  not  tend 
to  show"  the  damages,  reversing  the  case  on 
account  of  the  prejudicial  testimony.  Of 
course  the  difficulty  of  rule  82a  Is  In  its  ap- 
plication. We  are  inclined  to  think,  however, 
that  where  practically  ¥100  a  month  for  de- 
tention of  the  household  goods  in  Question 
was  awarded  by  the  jury  and  $200  damages 
to  the  goods  Is  also  given,  as  applied  to  this 
particular  case,  it  is  sufficient  to  say  that 
the  testimony  is  more  consistent  with  af- 
firmative injury  than  harmlessness. 

The  appellants  in  this  case,  by  several  as- 
signments of  error,  are  insisting  on  their  writ- 
ten contract  containing  stlpnlatiouB  limit- 
ing the  liability  of  the  carrier  on  each  line. 
The  record  shows  that,  upon  inquiry  by  the 
appellee,  the  agent  of  the  Wichita  Valley 
Railway  Company  quoted  the  $50  rate  from 
Spur  to  Wellington.  Appellee's  son  executed 
the  contract  of  shipment,  accompanying  the 
same  In  the  transportation,  the  contracts  con- 
taining the  usual  stipulations  limiting  the 
liability  of  the  carrier  to  damages  upon  the 
line  of  each;  the  appellee  contending,  how- 
ever, that  his  son  bad  no  authority  to  vary 
the  consummated  oral  contract  previously 
made  with  him  by  the  agent  The  court  sub- 
mitted the  common-law  liability  of  the  car- 
rier, as  we  construe  the  charge,  for  damages 
on  account  of  rough  handling,  a  leaky  car, 
and  Improper  storage  of  the  goods,  as  well  as 
loss  of  some  of  the  goods,  irrespective  of 
negligence. 

In  the  sixth  paragraph  of  its  charge  be 
submitted  the  issue  of  the  detention  of  the 
goods,  based  upon  an  oral  contract,  thereafter 
informing  the  Jury  that,  if  the  oral  contract 
was  superseded  by  a  written  agreement,  the 
pinlntiff  could  not  recover  damages  for  the 
detention  of  the  goods,  also  informing  them. 
If  there  w^s  no  valid  oral  contract  prior  to 
the  execution  of  the  written  contract,  to  like- 
wise find  for  the  railway  companies  on  said 
issue. 

[8]  The  Supreme  Court  of  the  United  States 
has  said  in  Michigan  Cent  Ry.  Co.  v.  Myrlck, 
107  U.  S.  102,  1  Sup.  Ct  425,  27  L.  Ed.  325, 
referable  to  an  interstate  shipment  that: 

"The  general  doctrine  •  *  •  as  to  trans- 
portation by  connecting  lines,  approved  by  this 
court,  and  also  by  a  majority  of  the  state  courts, 
amounts  to  this:  That  each  road,  confining  it- 
eelf  to  its  common-law  liability,  is  only  bound, 
in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route  and  safely  to  deliver 
to  the  next  connecting  carrier,  but  that  any 
one  of  the  companies  may  agree  that  over  the 


whole  route  its  liability  diall  extend.  In  the 
absence  of  a  special  agreement  to  that  elfect 
such  liability  will  not  attach,  and  the  agreement 
will  not  be  inferred  from  doubtful  expressions 
or  loose  language,  but  only  from  clear  and  satis- 
factory evidence. 

In  this  case  the  agent  quoted  a  rate.  It  is 
true,  over  the  whole  route,  whldi  was  an 
erroneous  one. 

[7]  Of  course  it  is  a  jury  question,  elim- 
inating the  written  contract  entirely,  whether 
the  oral  negotiations  in  this  case  amounted 
to  a  contract — an  engagement  upon  the  part 
of  the  actual  carrier  to  carry  mtirely  through 
to  destination.  If  so,  the  initial  carrier  is  lia- 
ble for  all  the  damages.  Otherwise,  If  the 
contract  was  not  to  assume  the  through 
transportation,  each  carrier,  when  it  comes 
to  an  interstate  shipment  is  only  liable  for 
the  damages  upon  its  own  line.  In  tbe  My- 
riclt  Case,  snpra,  the  Supreme  Court  of  tite 
United  States  also  said: 

"What  constitutes  a  contract  of  carriage  is 
not  a  question  of  local  law,  upon  which  the  de- 
cision of  a  state  court  must  control.  It  is  a 
matter  of  general  law,  upon  which  this  conrt 
will  exercise  its  own  judgment" 

[8]  The  appellants  complain  considerably  of 
the  court's  main  charge  to  the  Jury,  wherein 
he  Informed  the  jury  that  if  the  carriers 
roughly  handled  the  goods,  furnished  a  leaky 
car,  or  Improperly  stored  the  same,  to  find  a 
verdict  against  both  carriers.  Of  course  we 
could  assume  from  the  jury's  verdict  that 
they  found  an  oral  contract  but  whether  the 
agent  contracted  for  a  through  shipment, 
which  has  to  be  done,  by  special  agreement 
was  a  question  not  submitted  to  the  Jury. 
We  do  not  mean  to  say  that  we  would  re- 
verse the  case  on  this  proposition,  but  sug- 
gest it  in  view  of  another  trlaL 

Appellees,  though  predicating  their  suit 
upon  an  oral  contract,  are  insisting  upon  the 
application  of  the  Carmack  amendment  as 
invalidating  the  stipulation  for  limited  lia- 
bility. 

"The  indisputable  effect  of  the  Carmack 
amendment  is  to  bold  the  initial  carrier  enxaged 
in  Interstate  Commerce  and  'receiving  property 
for  transportation  from  a  point  in  one  state  to 
a  point  in  another  state,'  as  having  contracted 
for  through  carriage  to  the  point  of  destination, 
using  the  linea  of  tbe  connecting  carriers  as  its 
aeents."  Atlantic  Railway  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  31  Sup.  Ct  1«4,  66  L.  IM. 
167. 

The  purpose  and  object  and  tbe  subject- 
matter  of  the  act  being  applicable  to  through 
shipments,  we  are  unable  to  read  into  tbe  act 
that  where  a  shipment  originates  and  the 
point  of  destination  is  within  the  same  state, 
that  because  it  passes  through  a  point  in  a 
foreign  state  in  order  to  return  to  the  state 
of  origin,  such  would  be  transportation  from 
a  point  in  one  state  to  a  point  in  another 
state.  It  may  be  that  tbe  same  reason  induc- 
ing tb^  act  is  also  applicable  to  an  interstate 
shipment,  where  the  origin  and  destination 
are  in  the  same  state,  as  where  the  origin  and 
destination  of  the  shipment  are  In  different 
states;  and  It  is  true  that  the  numerous  de- 
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cisions  of  the  Supreme  Court  of  the  United 
States  consider  the  eTll  latended  to  be  reme- 
died by  the  act;  however,  that  conrt.  In  the 
case  of  Denn  v.  Reld,  10  Pet.  627,  9  L.  Ed. 
520,  as  early  as  1836,  In  considering  the  con- 
struction of  statutes  for  the  suppression  of 
evils  and  the  advancement  of  remedies,  said : 
"  •  •  •  Cases  may  be  found  where  cpurts 
have  construed  a  statute  most  liberally  to  ef- 
fectuate the  remedy ;  but,  where  the  language 
of  the  act  is  explicit,  there  ia  great  danger,  in 
departing  from  the  words  used,  to  give  an  effect 
to  the  law  which  may  be  supposed  to  have  been 
designed  by  the  Legislature.  •  •  *  It  is  not 
for  the  court  to  say,  where  the  language  of  the 
statute  is  clear,  that  it  shall  be  so  construed  as 
to  embrace  cases,  because  no  good  reason  can 
be  assigned  why  they  were  excluded  from  its 
provisions." 

This  act  also  is  a  penal  one,U  |ira  InterpKt 
tbe  law  correctly.  The  Supreme  Court  of  the 
United  States,  In  the  case  of  Adams  Express 
Co.  V.  CroningN,  226  U.  S.  504,  83  Sap.  Ct 
151  (57  L.  Ed.  314,  44  L.  K.  A.  [N.  S.]  257), 
said  that  one  of  the  dominating  features  of 
the  amendment  was  that: 

"It  affirmatively  requires  the  initial  carrier 
to  issue  'a  receipt  or  bill  of  lading  therefor,' 
when  it-  receives  'property  for  transportation 
from  a  point  in  one  state  to  a  point  in  an- 
other.' " 

By  another  amendment  (Act  June  18, 1910, 
c.  309,  f  10,  36  Stat.  549  [U.  S.  Comp.  St  1913, 
S  8574]),  Congress  has  said: 

"That  any  common  carrier  subject  to  the  pro- 
visions of  this  act,  or,  whenever  such  common 
carrier  is  a  corporation,  any  director  or  officer 
thereof,  •  •  •  or  agent,  or  person  acting  for 
or  employed  by  such  corporation,  •  *  *  shall 
willfully  suffer  ♦  •  •  omit  or  fail  to  do  any 
act,  matter,  or  thing  in  this  act  required  to  be 
done,  *  *  *  ahaU  be  deemed  guilty  of  a  mis- 
demeanor," etc. 

We  take  it  this  act  is  penal  as  well  as  re- 
medial, and  while  the  Supreme  Court  of  the 
United  States,  of  course,  has  often  pursued 
the  rule  that  an  act  where  a  mischief  is 
sought  to  he  remedied,  or  an  evil  to  be  cured. 
In  order  to  advance  the  remedy  and  suppress 
the  mischief,  the  reason,  purpose,  and  object 
of  Its  enactment  should  be  resorted  to.  That 
tribunal,  however,  in  construction  of  penal 
■  statutes,  has  also  said : 

"Bat  this  court  has  repeatedly  held  that  this 
rule  does  not  apply  to  instances  which  are  not 
embraced  in  the  language  employed  in  the  stat- 
ute, or  Implied  from  a  fair  interpretation  of  its 
context,  even  though  they  may  involve  the  same 
mischief  which  the  statute  was  designed  to  sup- 
press." United  States  v.  Chase,  135  U.  S.  255, 
10  Sup.  Ct.  766,  34  L.  Ed.  117  (a  criminal  stat- 
ute under  construction). 

That  court  again  argued,  in  the  case  of  U. 
S.  V.  Harris,  177  U.  S.  305,  20  Sup.  Ct  609, 
44  L.  Ed.  780,  that  a  penalizing  statute  would 
not  be  given  an  artificial  construction  based 
upon  a  consideration  of  the  mischief  sought 
to  be  remedied.  The  act  of  Congress  of 
March  8,  1873  (17  Stat  684,  c.  262),  for  the 
prevention  of  cruelty  to  animals  while  in 
transit  by  railroad  or  other  means  of  trans- 
portation. In  Imposing  a  punishment  for  its 
violation  upon  "any  company,"  was  held  not 
to  use  the  word  "company"  to  include  a  "re- 


ceiver" of  a  railroad.  The  penalty  created 
by  the  act  and  recovered  in  civil  actions  in 
the  name  of  the  United  States  was  held  not 
to  apply  to  receivers,  because,  "In  order  to 
hold  the  receivers,  they  must  be  regarded  as 
included  In  the  word  'company.' "  We  have 
familiar  cases  in  our  state  where  the  receiver 
of  a  railroad  company  was  attempted  to  be 
sued  in  a  death  case.  The  Suiweme  Court  of 
this  state  Invariably,  where  the  question  was 
raised  in  any  manner,  refused  to  consider  the 
action  because  It  was  a  case  of  omission  not 
comprehended  within  the  language  of  the  act, 
though  strong  reasons  might  be  advanced 
that  the  purpose  and  object  of  the  law  giving 
a  remedy  against  those  denominated  In  the 
statute  were  equally  applicable  to  receivers 
of  railway  companies  as  well  as  the  charter- 
ers, owners,  or  lessees  of  such  railway  com- 
panies. Turner  v.  Cross,  S3  Tex.  218,  18  S. 
W.  678, 16  L.  B.  A.  262.  Also  see  the  case  of 
Lipscomb  v.  Ballway  Co.,  95  Tex.  6,  64  S.  W. 
923,  55  L.  B.  A.  869,  98  Am.  St  Bep.  804.  We 
are  inclined  to  think  that  we  would  be  mak- 
ing the  law  instead  of  interpreting  it  if  we 
read  Into  the  act  a  shipment,  where  the  origin 
and  destination  were  in  the  same  state,  when 
the  act  reads  "transportation  from  a  point 
in  one  state  to  a  point  in  another  state"; 
and  we  take  It  that  the  constructloif  would  be 
uniform  whether  the  actions  were  penal  or 
civil. 

[I]  In  view  of  another  trial,  if  the  written 
contract  were  made  as  the  contract  of  the 
shipper,  the  stipulations  limiting  liability 
would  control  as  the  damages  upon  the  line 
of  each.  Again,  if  the  railway  company  prop- 
erly proves  the  existence  of  the  $96  rate,  and 
the  shipper  refuses  to  pay  such  rate,  the  lia- 
bility of  the  carrier  in  holding  the  goods 
would  be  that  of  warehouseman,  and  not  as 
common  carrier. 

For  the  errors  indicated,  the  cause  is  re- 
versed and  remaikded  for  a  new  trial. 

On  Motion  for  Behearing. 

The  Insistence  of  the  appellee  that  this 
court  was  In  error  in  applying  the  freight  rate 
applicable  to  the  controversy,  as  shown  In 
our  original  opinion,  actuates  the  following 
extension  of  reasons  upon  that  subject:  ■  He 
says  in  the  argument  upon  his  motion: 

"The  evidence  conclusively  shows  that  the  ap- 

Sellant  the  Wichita  Falls  A  Wellington  Bailway 
ompany  of  Texas,  and  its  connecting  carriers, 
bad  failed  to  file,  print,  and  keep  open  to  public 
inspection  a  separately  established  local  rate 
applying  between  Wichita  Falls  and  Wellington, 
and  intermediate  stations  on  said  line,  and  in 
default  of  such  established  local  rates  direct  be- 
tween Wichita  Falls  and  Wellington,  Tex.,  ap- 
pellants seek  to  subject  this  shipment  to  23 
cents  per  hundredweight,  established  for  a  haul 
of  317  miles,  by  way  of  AmariUo  to  Shamrock, 
and  an  additional  two  cents  per  hundredweight 
for  being  in  Rock  Island  differential  territory 
72  miles  (AmarUIo  to  .Shamrock),  while  the  ship- 
ment proceeded  directly  from  Wichita  Falla  to 
Wellington,  a  distance  of  about  130  miles,  claim- 
ing, as  authority  for  thus  attempting  to  con- 
struct a  local  rate  between  Wichita  Falls  and 


Digitized  by 


Google 


1120 


171  SOUTHWESTERN  REPORTEB 


(Tex. 


Wellington,  Supplement  No.  24  to  Texas  Lines 
Basing  Tariff  No.  2,  Interstate  Commerce  Com- 
mission, effective  December  25,  1911,  which 
made  tbe  rates  between  Wellington  and  all  oth- 
er points  *  *  •  the  same  as  between  Sham- 
rock, Tex.,  •  •  •  and  many  other  Texas 
points  being  named  in  said  tariff." 

If  the  evidence  conclusively  shows  that, 
as  to  the  appellants  particularly,  they  had 
"failed  to  file  •  •  *  separately  estab- 
lished local  rates  applying  between  Wichita 
Falls  and  Wellington,"  then  it  necessarily 
follows  as  to  an  interstate  shipment  a  prop- 
erly filed  and  published  rate  Issued  by  the 
Interstate  Commerce  Commission  would  be 
the  only  one  applicable.  The  law  (Act  June 
29,  1906,  a  3581,  S  2,  34  Stat  586  [U.  S. 
Comp.  St  1913,  S  8569])  now  provides: 

"That  every  common  carrier  •  ♦  •  shall 
file  with  the  Commission  •  •  •  schedules 
sltowing  all  the  rates,  fares,  and  charges  for 
transportation  between  different  points  on  its 
own  route,"  etc. 

And  further  provides: 

"Nor  shall  any  carrier  charge  or  demand  or 
collect  or  receive  a  greater  or  less  or  different 
compensation  for  such  transportation  of  *  •  • 
property  •  •  •  between  the  points  named  in 
■nch  tariffs  than  the  rates,  fares,  and  charges 
which  .are  specified  in  the  tariff  filed  and  in  ef- 
fect at  the  time.    •    ♦    • " 

Ilk  the  pse  of  Texas  &  Paciflc  Railway  Co. 
V.  Ameiiban  Tie  &  Timber  Co.,  234  U.  S. 
146,  34  Sup.  Ct  .887,  58  L.  Ed.  1255,  involv- 
ing a  refusal  of  tbe  railway  company  to  re- 
ceive and  transport  ties  on  the  ground  that 
it  bad  no  established  filed  rates  for  that 
purpose,  the  Supreme  Court  of  tbe  United 
States  said: 

"There  is  no  room  for  controversy  that  the 
law  required  a  tariff,  and  therefore,  if  there  was 
no  tariff  on  cross-ties,  the  making  and  filing  o( 
such  tariff  conformably  to  the  statute  was  es- 
sential." 

[10]  Hence,  as  the  law  now  exists,  tbe  filed 
and  published  rate  as  to  an  interstate  ship- 
ment, wbatever  tbe  combination  may  be.  Is 
conclusive.  See  Texas  &  Pacific  Railway  Co. 
V.  Mugg,  202  U.  S.  242,  26  Sup.  Ct  628,  50 
L.  Ed.  1011. 

[11]  This  would  seem  fundamental,  and  we 
really  conceive  that  appellee's  Insistence  is 
that,  because  the  Wichita  Valley  Railway 
Company  is  excepted  from  tbe  through  tariCF 
indicated,  the  tariff  from  Wichita  Falls  to 
Wellington  as  indicated  In  said  supplement 
could  not  be  used  to  show  a  through  rate 
from  Spur  to  Wellington.    Appellee  says: 

"Appellants  claim  that  this  exception  prevent- 
ed the  through  rate  established  by  the  tariff  re- 
ferred to  applying  between  Spur  and  Welling- 
ton, and  then  seek  to  use  the  same  tariff  to 
establish  a  local  rate  of  25  cents  for  the  haul  be- 
tween Wichita  Falls  and  Wellington,  rejecting 
the  tariff  rate  for  one  purpose  because  of  the 
Wichita  Valley  connection  with  this  shipment, 
and  seeking  to  use  the  tariff  for  another  purpose 
in  handling  the  same  shipment    •    •    •  " 

We  attempted  to  thoroughly  consider  this 
reasoning  on  the  original  consideration  of  tbe 
case,  though  not  answering  it  specifically  in 
tbe  opinion. 

Wbile  tbe  Wichita  Valley  would  not  con- 


cur In  this  rate  iand  was  excepted  from  tbe 
scope  of  Its  operation  by  the  Interstate  Com- 
merce Commission,  and  In  oonseqoenoe  tbe 
basis  between  Shamrock,  Tex.,  on  tbe  Cbi- 
cago.  Rock  Island  &  Golf  Railway  Compaoy, 
to  Texas  points,  as  shown  In  tbe  tariff,  was 
not  applicable  to  said  Wicblta  Valley  as  a 
through  rate  for  tbe  shipment  of  goods, 
either  from  or  to  points  on  its  line,  however, 
tbe  rate  from  Wicblta  FaUs  to  Wellington 
is  an  established  rate  by  this  same  supple- 
ment No.  2,  promulgating  this  basis,  wbicb 
rate  would  have  to  be  used  by  tbe  road  mak- 
ing up  tbe  combination  for  a  tbrougb  rate. 
It  Is  not  excepted  from  the  >rate  l>etween 
Wichita  Falls  and  Wellington  In  making  tbe 
comblnationi  for  the  through  rate. 

In  our  main  opinion,  tboagh  we  consider- 
ed all  tbe  assignments  In  appellant's  brief,  we 
desire  to  note  tbe  second  assignment  of  er- 
ror and  the  following  proposition  thereun- 
der: 

"In  a  suit  against  carriers  for  damages,  where 
tbe  carriers  pleaded  that  the  shipment  had  mov- 
ed under  a  written  contract  duly  executed  by 
tbe  appellee's  agent  and  the  testimony  of  ap- 
pellees agent  was  to  the  effect  that  he  signed 
the  contract  when  it  was  presented  to  him,  it 
was  error  for  the  court  to  permit  the  witness, 
over  the  objection  of  the  appellants,  to  testify 
that  be  did  sot  Imow  what  was  written  in  the 
contract  although  be  signed  It  and  that  he 
thought  he  had  to  pign  it  in  order  for  the  ship- 
ment to  move  forward,  and  that  he  did  not  know 
the  written  contract  was  different  from  an  al- 
leged verbal  contract  which  it  was  claimed  his 
father  had  made  with  the  agent  prior  to  the 
execution  of  the  written  contract,  for  the  reason 
that  said  testimony  bad  the  effect  of  changing 
the  terms  of  the  written  contract,  was  iirele- 
vant,  immaterial,  and  prejudiciaL'' 

Most  of  tbe  testimony,  on  page  20  of  ap- 
pellants' brief,  of  the  agent  who  signed  tbe 
contract  of  shipment  Is  so  clearly  admiasible 
as  against  tbe  objections  made,  tbou^  one 
of  tbe  statements  may  be  qnestloued;  tbe 
latter,  however,  Is  not  separated  so  this  court 
could  consider  It  The  preliminary  questions 
and  answers  of  this  witness,  shown  on  pages 
18  and  19  of  tbe  brief.  In  connection  with 
his  father's  testimony,  and  of  his  own  in 
other  portions  of  tbe  record,  are  relevant  up- 
on tbe  question  of  the  agenf  s  authority  to 
make  a  contract  different  from  that  wbidi 
tbe  father  (tbe  principal)  claims  was  made 
and  consummated  between  tbe  latter  and  the 
agent  prior  to  tbe  shipment  We  Infer, 
though  not  wholly  clear,  that  tbe  son,  the 
agent  testified  that  be  signed  tbe  contract 
of  shipment  after  the  goods  bad  been  load- 
ed upon  tbe  car.  In  the  case  of  Railway  Co. 
V.  Bamett  27  Tex.  Qy.  App.  501,  66  S.  W. 
476,  tbe  agent  who  signed  tbe  contract  said, 
"I  was  authorized  and  directed  by  plaintiff 
to  sign  said  contract;"  and  tbe  appellate 
oourt  said  there  was  no  evidence  when  tbe 
contract  was  signed  with  reference  to  load- 
ing, and  also  found  that  plaintiff  "conton- 
plated  and  expected  written  contracts  to  be 
entered  into  before  tbe  cattle  left"  which 
elements  are  not  In  the  record. 
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We  can  see  no  error  In  the  court  exclud- 
ing the  witness  Fontaine  from  the  courtroom 
after  the  rule  had  been  Invoked;  and  as  to 
appellee's  Insistence  that  we  committed  error 
in  our  construction  of  the  Carmack  amend- 
ment, as  not  being  applicable  to  this  char- 
acter of  shipment,  we  also  have  attempted  to 
carefully  investigate  all  federal  acts  material 
upon  this  matter,  and  we  see  no  reason  to 
change  onr  original  opinion  on  that  subject 

The  motion  for  rehearing  is  in  all  things 
overruled. 


GULP,  T.  &  W.  RT.  CO.  v.  LTJNN. 
CNo.  2374.) 

(Supreme  Court  of  Texas.    Dec.  23,  1914.) 

OosTs  a  4*)— Attobney'b  Pees— Statutes. 

Acts  Slat  Leg.  c.  47,  authorizing  recovery 
of  attorney's  fees  under  certain  circumBtances  In 
actions  against  railroad  companies  for  over- 
charges and  for  loss  or  damage  to  freight,  etc., 
ia  constitutional. 

[EM.  Note.— For  other  cases,  see  Costs,  Cent. 
tMg.  H  2.  8,  109;   Dec  EHg.  I  4.»1 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Earl  Lunn  against  the  Gulf, 
Texas  &  Western  Railway  Company.  A 
judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Civil  Appeals  (141  S.  W.  638),  and 
defendant  brings  error.    AfDrmed. 

Ben  B.  Cain,  of  Dallas,  and  Sporer  &  Mc- 
Clure,  of  Jacksboro,  for  plaintiff  In  error. 
E.  W.  Nicholson,  of  Wichita  Falls,  for  de- 
fendant in  error. 

BROWN,  CX  J.  Lunn  filed  a  suit  in  Jack 
county  in  a  Justice  court  against  the  plaintiff 
In  error  for  $3.50,  alleging  compliance  with 
the  act  of  the  Legislature  of  March  13,  1909, 
now  arUde  2178,  Revised  SUtutes  of  1911. 
The  railway  company  paid  the  $3.50.  The 
Justice  gave  Judgment  for  the  plaintiff  for 
-$10  attorney's  fees,  and  the  Judge  of  the 
district  court  of  that  county  granted  an  In- 
junction against  said  Judgment,  but  subse- 
quently dissolved  the  Injunction  and  dismiss- 
«d  the  case.  The  railroad  company  appealed 
to  the  Court  of  Civil  Appeals,  whi<di  affirm- 
ed the  Judgment  of  the  district  court,  and 
this  court  granted  a  writ  of  error  on  the  2d 
day  of  February,  1912.  From  the  entry 
made  on  our  docket,  the  writer  concludes 
that  the  writ  was  granted  upon  the  assump- 
tion that  the  statute  authorizing  the  recov- 
ery of  attorney's  fees  was  unconstitutional. 

On  November  12,  1912,  this  court  filed  an 
opinion  in  Railway  Co.  v.  Mahaffey,  105  Tex. 
394, 150  S.  W.  881,  in  which  the  same  statute 
was  sustained,  sis  being  constitutional.  That 
opinion  was  subsequently  followed  by  the 
Supreme  Court  of  the  United  States  In  M., 
K.  &  T.  Ry.  Ca  V.  Cade,  233  U.  S.  647,  34 
Sup.  Ct  678,  68  Ia  Ed.  1135. 

We  therefore  affirm  the  Judgment  of  the 
Court  of  Civil  Appeals. 


MITCHELL  et  al  v.  SCHOFIELD  et  aL 

(No.  2363.) 

(Supreme  Court  of  Texas.    Jan.  6,  1916.) 

1.  Husband  and  Wife  (I  267*)— Communitt 
Pbopertt— Trrut  in  Husband— Notiob  to 

PURCHASEBS. 

When  land  belonging  to  the  community  of 
husband  and  wife  is  deeded  to  both,  each  has 
legal  title  to  it,  but,  when  a  conveyance  or  judg- 
ment vests  the  title  in  one  only,  the  other  has 
an  equitable  interest  only,  and  such  conveyance 
or  judgment  is  not  notice  to  subsequent  pur- 
chasers for  value  without  notice  of  the  com- 
munity interest  of  the  unnamed  member. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  896,  029-938;  Dec.  Dig.  | 
267.*] 

2.  Husband  and  Wifi  (|  265*)— Comkunitt 
Pbopebtt- Trusts. 

Where  land  which  is  community  property 
is  conveyed  to  one  member  only,  that  one  holds 
the  interest  of  the  other  as  trustee. 

[Ed.  Note.— For  otber  cases,  gee  Husband  and 
Wife,  Cent.  Dig.  |{  896,  917-924 ;  Dec.  Dig.  | 
286.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  Louisa  L.  Mitchell  and  others 
against  J.  D.  Schofleld  and  others.  A  Judg- 
ment in  favor  of  defendants  was  affirmed 
by  the  Court  of  Appeals  (140  S.  W.  254),  and 
plaintiffs  bring  error.    Affirmed. 

J.  J.  Eckford,  of  Dallas,  for  plaintiffs  in 
error.  (%as.  A.  Rasbnry,  of  Dallas,  F.  A. 
Williams,  of  Galveston,  and  N.  A.  Stedman, 
of  Austin,  for  defendants  in  error. 

BROWN,  C.  J.  George  Lytle,  8r.,  and  his 
wife  SalUe,  aoqnlred  title  to  the  land  in 
controversy,  which  was  established  in  the 
district  court  of  Dallas  county  on  October 
19,  1895,  by  Judgment  in  favor  of  said  Lytle 
against  the  Gulf,  Colorado  &  Santa  V6  Rail- 
way in  a  suit  instituted  by  the  railway 
against  Lytle.  SalUe  LyUe  died  in  1896, 
leaving  plaintUfs  and  others,  her  children, 
surviving  her.  It  does  not  appear  that  the 
name  of  SalUe  Lytle  was  In  the  Judgment, 
or  appeared  In  any  manner  in  connection 
with  the  UUe  to  the  land. 

After  the  death  of  the  first  wife,  George 
Lytle  married  Annie  Lytle,  who  was  living 
with  her  husband  when  he  sold  the  land  to 
defendant  In  error,  Schofleld,  who  had  no 
notice  of  the  former  marriage,  but  asked 
Lytle  If  he  previously  had  another  wife, 
to  which  Lytle  answered  that  he  did  not. 
There  Is  nothing  In  the  record  from  which 
It  can  be  inferred  that  Schofleld  knew  any- 
thing of  the  former  marriage.  There  is  no 
dispute  about  the  facts,  and  but  one  ques- 
tion of  law ;  that  is.  Do  the  facts  establish 
,the  right  of  the  defendant  In  error  to  the 
protection  accorded  to  a  purchaser  for  value 
without  notice? 

The  burden  was  on  the  plaintiffs  to  es- 
tablish a  right  to  recover  of  the  defendant 
Schofleld.  The  evidence  shows  that  the  land 
was  community  property  of  Lytle  and  his 
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first  wife,  mother  of  plaintiffs,  which  would 
sustain  a  recovery  If  the  purchaser  bad  no- 
tice  of  the  first  wife's  right 

[1]  It  Is  tboronghly  settled  by  the  deci- 
sions of  this  court  that,  when  land  belonging 
to  the  community  of  husband  and  wife  la 
deeded  to  both,  each  has  legal  title  to  It, 
but,  when  the  conyeyance  is  made  to  one 
only,  the  legal  title  is  vested  in  that  one, 
and  the  other  has  an  equitable  title.  Such 
deed  does  not  constitute  notice  to  subsequent 
purchasers  for  value  without  notice  of  the 
community  interest  of  the  unnamed  member. 

[2]  That  one  In  whose  name  the  title  la 
conveyed  holds  as  trustee  for  the  other. 
Patty  V.  MIddleton,  82  Tex.  686,  17  S.  W. 
909;  BdwardB  v.  Brown,  68  Tez.  329,  4  S. 
W.  380,  6  a.  W.  87 ;  HUl  v.  Moore,  62  Tex. 
610. 

The  authorities  cited  above  are  so  con- 
clusive upon  the  Issue  under  discussion  that 
argument  would  be  superQuous.  Beyond 
cavil,  Scbofleld  acquired  the  legal  and  equi- 
table title  to  the  land  by  his  purchase  from 
Lytle,  who  had  the  legal  title,  and  Schofield 
had  no  notice  of  the  equity  of  the  former 
wife  or  her  children.  The  fact  that  Ly- 
tle acquired  his  title  by  judgment  of  a 
court  can  make  no  difference.  It  was  no  less 
the  legal  title  than  it  would  have  been  if 
acquired  by  deed. 

The  Judgments  of  the  Court  of  Civil  Ap- 
peals and  of  the  district  court  are  affirmed. 


TYLER  BUILDING  ft  LOAN  ASS'N  t. 

BIABD  &  SCALES.     (No.  2730.)  t 
(Supreme  Court  of  Texas.    Dec.  23,  1914.) 

1.  Plkadinq    (I   214*)  —  Dku UBREB  —  Aoias- 

SIONS. 

A  demurrer  admits  the  truth  of  the  alleta- 
tlons  of  the  pleading  demurred  to. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  if  625-{i34:   Dec.  Dig.  i  214.*] 

2.  Pbincipal  akd  Agent  (I  76*>— Wbonofoi, 
Act  of  Agent— Estoppbl— Liability. 

Where  an  agent,  in  possession  of  a  deed  ex- 
ecuted by  his  principal  in  exchange  for  a  stock 
of  merchandise  of  the  grantee,  delivered  the 
deed  to  the  grantee  in  direct  violation  of  the  in- 
structions of  the  principal,  and  in  pursuance  of 
a  scheme  to  defraud  the  principal  and  deprive 
him  of  the  value  of  his  land,  the  agent  wag  es- 
topped to  deny  that  title  passed  on  his  delivery 
of  the  deed  to  the  grantee,  and  was  liable  to  the 
principal  for  proximate  resulting  damages. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S!  158-161;  Dec.  Dig.  t  76.*] 

3.  EscBows   (8   4*)— Delivebt  in   Ebcbow— 
Acts  Cokstitdtino. 

A  deed  delivered  by  the  grantor  to  hia 
agent  for  delivery  to  the  grantee,  in  accordance 
with  specific  instructions,  ia  not  in  escrow  while 
in  the  hands  of  the  agent. 

[Ed.    Note.— For    other    cases,   see   Escrows, 
Cent  Dig.  i  7;   Dec.  Dig.  {  4.*] 

4.  Appeal  and  Ebbob  ({  300*)— Petition  fob 
Ebrob—Answeb— Right  to  Hbabing. 

Where  defendant  in  error  filed  answer  to 
an  application  for  writ  of  error,  as  authorized 
by  Supreme  Court  rule  6  (142  S.  W.  viU),  based 


on  Vernon's  Sayles'  Ann.  Civ.  St  1914,  arU. 
1542a-1642c,  without  reserving  tJie  right  to  b« 
further  heard  in  open  court,  the  court  will  pro- 
ceed at  once  with  the  case. 

[Ed.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  i$  1941,  1949,  1953;    Dec. 

Dig.  i  sea*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  the  Tyler  Building  &  Loan  As- 
sociation against  Blard  &  Scales.  There  was 
a  Judgment  of  the  (Dourt  of  Civil  Appeals  (163 
S.  W.  642)  affirming  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

See,  also,  147  S.  W.  1168. 

Lively,  NeUns  &  Adams,  of  Dallas,  and  \m.s- 
seter  &  Mcllwaine,  of  Tyler,  for  plaintiff  in 
error.  Lawther  te  Pope,  of  Dallas,  for  de- 
fendant in  error. 

HAWKINS,  J.  Petitioner  in  error,  as 
plaintiff  In  the  trial  court,  sued  defendant 
in  error,  defendants  there,  for  damages  al- 
leged to  have  resulted  from  the  unauthorized, 
wrongful,  and  fraudulent  delivery  by  defend- 
ants, as  plaintiff's  agents,  of  certain  deeds 
to  some  4,294  acres  of  land  In  Eastern  Texas 
in  exchange  for  a  stock  of  dry  goods  in  Kan-  | 
sas  City,  Mo.  Said  petition  alleges,  in  sub- 
stance, among  other  things:  That  defend- 
ants are  now,  and  during  the  year  1909  were, 
engaged  in  business  in  Dallas,  Tez.,  as  real 
estate  agents  and  dealers.  That  in  March, 
1900,  defendants  represented  to  plaintiff,  a 
corporation,  that  they  were  in  position  to 
make  for  their  clients  large  profits  on  prop- 
erty turned  over  to  tbem  for  trade  or  ex- 
change. That  at  said  time,  and  subsequent 
thereto,  plaintiff  owned  and  had  possession 
of  2,888  acres  of  land  in  Angelina  county, 
Tez.,  same  being  a  portion  of  the  Vincenti 
Mlchelli  grant  describing  it  worth  $6.60  per 
acre,  or  $18,772,  and  also  owned  and  held 
possession  of  1,406  acres  of  land  in  Chero- 
kee county,  Tex.,  same  being  a  portion  ot 
the  M.  del  C.  Leigo  league  grant  describing 
It  worth  $6.60  per  acre,  or  $9,931;  a  por- 
tion of  the  last-named  tract  being  at  tbe 
time  of  the  negotiations  mentioned  In  said 
petition  in  the  name  of  the  estate  of  Mrs. 
Susan  W.  Thorn,  deceased,  but  in  trnth  and 
in  fact  belonging  to  plaintiff.  That  plaintiff 
listed  said  lands  with  defendants  on  or  about 
April  1,  1909,  for  disposition  by  sale  or  trade. 
That  defendants  thereafter  submitted  various 
propositions  of  trade  for  said  lands,  none 
of  whidi  were  acceptable  to  plaintUT.  Tbat 
on  or  about  September  7,  1909,  defendants 
represented  to  plaintiff  that  they  could  trade 
said  lands  to  Kansas  City  parties  at  $15  per 
acre  for  a  stock  of  general  dry  goods,  con- 
sisting of  clothing,  shoes,  boots,  hats,  dress- 
es, etc.,  a  stock  which  was  first-class  in  every 
respect,  and  which  could  be  easily  handled 
for  cash,  whereuptm  plaintiff  advised  de- 
fendants that  it  woald  be  willing  to  trade 
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for  same,  provided  the  stock  was  all  right 
and  the  goods  not  damaged;  said  goods  to 
be  traded  for  to  be  submitted  to  Inspection 
by  plaintiff  and  checlilng  up  of  the  Inventory 
thereof.  That  about  September  18,  190^,  and 
In  reliance  upon  the  representation  of  de-. 
feudants,  made  through  said  Biard,  to  the 
effect  that  he  had  20  years'  experience  in 
the  dry  goods  business,  and  had  examined 
and  handled  over  200  stocks  of  dry  goods, 
and  was  thoroughly  acquainted  with  the 
character  and  quality  of  dry  goods  and  the 
value  thereof,  and  was  competent  to  pass  up- 
on stocks  of  dry  goods  as  to  kind  and  quality 
and  price  thei^of,  plaintiff  authorized  said 
Biard  to  go  to  Kansas  City  to  negotiate  a 
deal  of  said  lands  for  such  a  stock  of  gen- 
eral dry  goods,  but  did  not  authorize  him 
to  enter  negotiations  to  trade  said  lands  for 
any  other  kind  or  character  of  dry  goods. 
That  shortly  thereafter  said  Biard  went  to 
Kansas  City,  and  from  there  represented  to 
plaintiff  that  they  bad  been  offered  for  said 
two  tracts  of  land  $60,000  in  merchandise, 
whereupon  plaintiff  believed  and  relied  up- 
on the  representations  of  defendants,  acting 
by  and  through  said  Ulard,  that  said  offered 
stock  of  merchandise  was  such  as  defendants 
had  so  represented  to  plaintiff  it  would  trade 
said  lands  for,  and  such  as  that  for  which  the 
plaintiff  had  authorized  defendants  to  so 
enter  into  negotiations  by  way  of  exchange. 
That,  immediately  after  attempting  to  enter 
into  a  contract  on  behalf  of  plaintiff  with 
the  Mitchell  Dry  Goods  Company  for  the 
exchange  of  said  |60,000  stock  of  merchandise 
for  said  land,  Biard  returned  to  Texas,  and 
thereafter  studiously  concealed  the  true 
character  and  quality  of  said  stock  of  mer- 
chandise, bat  represented  to  plaintiff  that  he 
had  traded  for  such  a  stock  of  general  dry 
goods  as  he  had  represented  to  plaintiff  he 
would  trade  for,  and  inventorying  at  cost 
prices  the  stim  of  $60,000,  and  that  such  sale 
was  subject  to  inspection  of  said  goods  and 
checking  said  inventory  by  plaintiff,  and  very 
strenuously  and  urgently  recommended  to 
plaintiff  that  be  accept  said  trade  and  close 
same  immediately.  That  believing  said  state- 
ments so  made  by  defendants  to  be  true,  and 
relying  on  ,thelr  representations,  plaintiff 
authorized  defendants  to  proceed  with  closing 
said  deal  for  the  exchange  of  said  goods  for 
said  lands;  "said  trade  to  be  made  subject 
to  examination  of  the  goods  and  checking 
of  the  inventory  of  the  same  by  plaintiff." 

Said  petition  farther  avers:  "That  In  pur- 
suance of  said  trade,  as  represented  to  it  by 
defendants,  plaintiff  prepared,  executed,  and 
acknowledged,  and  caused  to  be  prepared, 
executed,  and  acknowledged,  deeds  for  the 
land  in  question,  conveying  same  by  warranty 
title  to  one  B.  W.  Pope,  the  party  designated 
by  said  defendants,  and  tamed  said  deeds 
over  to  defendants  for  safe-keeping,  to  be 
delivered  when  plaintiff  bad  inspected  and 
examined  said  stock  of  goods  and  cheeked 
the    Inventory    therefor,"   and   turned   said 


deeds  over  to  defendants  on  or  about  October 
23,  1909,  down  to  which  time,  and  ever  since 
the  return  of  said  Biard  from  Kansas  City, 
defendants  had  studiously  and  diligently  rep- 
resented to  plaintiff  that  said  stock  of  goods 
so  traded  for  was  a  flrst-class  stock  of  gen- 
eral dry  goods,  consisting  of  clothing,  dresses, 
boots,  shoes,  etc,  and  had  strenuously  and 
diligently  concealed  from  plaintiff  the  true 
character  of  said  stock  of  goods,  and  up  to 
said  time  had  failed  and  refused  to  furnish 
to  plaintiff  a  copy  of  the  contract  which  they 
had  entered  into  on  behalf  of  plaintiff  with 
said  Mltcbell  Dry  Goods  Company,  and  bad 
also  failed  and  refused  to  furnish  to  plaintiff 
an  Inventory  of  said  stock  of  goods,  and 
plaintiff,  when  it  left  said  deeds  with  defend- 
ants, believed  and  relied  upon  their  said  rep- 
resentations that  it  was  to  get  the  kind  and 
character  of  goods  mentioned  above.  That 
on  October  23,  1909,  relying  on  defendant's 
representations  that  tbeiy  had  traded  for 
said  stock  of  general  dry  goods,  subject  to 
plaintUTs  inspection  of  same  and  the 
cheddngi  of  the  inventory  thereof,  plaintiff 
employed  an  expert  end  experienced  dry 
goods  man  to  go  from  Texas  to  Kansas  City 
and  inspect  said  dry  goods  and  check  the  in- 
ventory thereof,  and  he  arrived  there  on 
October  25,  1909.  That  on  October  23,  1909, 
plaintiff  turned  over  its  said  deeds  to  defend- 
ants, and  that  on  that  same  day  defendants 
took  the  fast  train  out  of  Dallas  for  Kansas 
City,  and  as  soon  as  they  could  reach  the  of- 
fice of  the  MitcheU  Dry  Goods  Company  aft- 
er arriving  In  Kansas  City,  and  on  the  very 
day  on  which  plalntUT^  said  expert  had  ar- 
rived In  Kansas  City,  defendants,  knowing 
that  plaintiff  had  employed  and  sent  said  ex- 
pert dry  goods  man  to  examine  said  stock, 
and  knowing  that  he  had  not  examined  same, 
nor  had  an  opportunity  to  do  so,  and  in  "utter 
and  willful  disregard  of  plalntUTs  rights, 
and  in  violation  of  their  authority  and 
against  plaintiff's  directions  and  instructions, 
tamed  over  and  delivered  said  deeds  to  the 
Mitchell  Dry  Goods  Company,  without  plain- 
tiff's knowledge,  consent,  or  authority,"  and, 
without  plaintUTs  authority  to  do  so,  employ- 
ed one  ESamest  Lovan  to  act  for  it  in  ac- 
cepting said  stock  of  merdiandise,  be  btAag 
the  party  who,  tbrongltoat  said  negotiations, 
had  represented  and  was  at  that  time  rep- 
resenting said  Mitchell  Dry  Goods  Company 
as  Its  agent,  which  fact  defendants  well 
knew,  and  tbat  Immediately  upon '  receiving 
said  deeds  said  Mitchell  Dry  Goods  Company 
caused  said  land  to  be  conveyed  to  an  In- 
nocent purchaser  for  value^  without  any  no- 
tice. Oniat  the  stock  of  goods  which  defend- 
ants received  for  plaintiff's  land  "was  not  a 
stock  of  general  dry  goods  consisting  of  boots, 
shoes,  dresses,  hats,  clothing,"  etc.,  such  as 
was  represented  to  it  to  be,  bat  that  the  ma- 
jority of  said  stock  consisted  of  cheap  and 
worthless  jewelry,  notions,  etc.  That  in  said 
stock  inventorying  $60,000  there  was  about 
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130,000  worth  of  cheap  and  worthless  jewel- 
17,  consisting  of  neck  chains,  breast  pins,  col- 
lar buttons,  and  trinkets  of  like  kind  and 
character,  all  of  which  were  practically 
wortiiles8,'and  $93.95  worth  of  ladies'  waists. 
That  in  said  stock  there  was  millinerjr  goods 
consisting  of  hats,  braids,  belting,  etc., 
amounting  to  over  $6,000,  while  the  shoes  in 
said  stock  amounted  to  $371.  That  in  said 
stock  of  goods  were  cheap  and  worthless 
buttons  Inventorying  over  $2,500,  and  piece 
goods  Inventorying  only  $165.  That  there 
was  $6,295.11  of  ladies'  neck  chains  and  $53.- 
17  of  hosiery  and  underwear.  That  said 
stock  did  not  contain  the  boots,  shoes,  cloth- 
ing, hats,  dresses,  eta,  as  defendants  had 
represented  to  plaintiff  it  did  contain,  but 
same  was  made  up  of  ne<^  chains  stick 
pins,  broaches,  breast  pins,  braids,  and  trink- 
ets of  like  kind  and  character,  all  of  which, 
at  the  time  plaintiff  traded  for  same,  or 
attempted  to  trade  for  same,  were  practically 
worthless,  and  "that  plaintiff  never  did  at 
any  time  authorize  its  land  to  be  traded  for 
any  such  stock  of  goods,  has  never  agreed  to 
accept  the  same  for  its  said  lands,  nor  did  it 
authorize  or  ratify  defendants  attempted  ac- 
ceptance for  it"  That  "the  defradants  knew, 
or  by  the  exercise  of  ordinary  care  and  dili- 
gence could  have  known,  that  plaintiff  did 
not  trade  for  any  such  stock  of  goods  as 
was  tendered  to  it,  but,  notwithstanding  this 
fact,  defendant  negligently,  carelessly,  and 
fraudulently  delivered  plaintUTis  deeds  to 
the  said  Mitchell  Dry  Goods  Company,  with- 
out seeing  or  attempting  to  see  that  plaintiff 
received  the  goods  for  which  said  defendant 
agreed  to  exchange  said  land,"  and  that  the 
defendants,  "by  reason  of  their  fraudulent 
acts  and  conduct.  Intended  to  and  did  cheat 
and  defraud  plaintiff  out  of  its  land  without 
paying  value  therefor,  and,  in  furtherance 
of  such  attempt  to  so  defraud  plaintiff,  said 
defendants  delivered  plalntiflTs  deeds  to  said 
Mitchell  Dry  Goods  Company,  without  plain- 
tiff's knowledge,  consent,  or  authortty,"  and 
that  "by  reason  of  said  fraudulent  acts  on  the 
part  of  defendants  in  turning  over  and  deliv- 
ering its  deeds,  as  aforesaid,  without  its 
authority,  and  by  reason  of  their  negligence 
and  carelessness  in  not  seeing  that  plaintiff 
received  the  stock  of  goods  it  was  to  receive 
In  exchange  for  said  landa,  they  have  depriv- 
ed plaintiff  of  Its  land,  without  having  com- 
pensated It  therefor,  which  land  plaintiff 
alleged  to  be  worth  $27,811,  for  which 
amount  it  asks  Judgment,  and  that  plaintiff 
has  demanded  of  defendants  and  of  the  said 
Mitchell  Dry  Goods  Company  a  return  of  the 
deeds  to  its  said  land,  which  demand  has 
been  and  Is  still  refused." 

Said  petition  further  alleges  that  by  reason 
of  said  willful  violation  by  defendants  of 
their  duty  in  so  delivering  plaintiffs  deeds, 
so  depriving  it  of  its  said  lands,  it  has  been 
compelled  to  incur  and  has  incurred  consid- 
erable expense  in  an  effort  to  regain  its  said 
lands,  or  value  therefor,  in  the  way  of  trav- 


eling expenses,  attorneys'  fees,  telegrams, 
and  telephone  calls,  etc.,  to  the  amount  of 
$2,500,  and  has  been  compelled  to  employ 
attorneys  at  an  expense  of  $1,500  and  pay 
their  expenses  in  attending  to  said  litigation 
ita  the  sum  of  $500,  and  has  paid  out  in  other 
expenses,  telegrams,  telephone  calls,  hotel 
bUls,  etc.,  the  sum  of  $500,  aggregating  the 
sum  of  $2,500,  and  which  items  of  expense 
were  brought  about  and  made  necessary  by 
defendants'  utter  disregard  of  plaintiff's 
rights  and  willful  violation  of  their  author- 
ity; that,  but  for  defendants'  acts  la  the 
premises,  plaintiff  would  not  have  bad  to 
expend  said  amounts,  and  same  became  nec- 
essary by  reason  of  and  as  a  direct  result 
of  said  acts  of  defendants. 

Sold  i)etltion  prays  for  judgment  against 
said  defendants.  Jointly  and  severally,  for 
the  value  of  said  lands  in  the  sum  of  $27,911, 
and  for  its  damages  in  the  way  of  expenses 
in  the  sum  of  $2,500,  aggregating  $30,411, 
together  with  interest  thereon  from  October 
25,  1909,  and  for  all  costs  of  suit,  and  for 
general  and  special  relief.  It  does  not  al- 
lege fraud  upon  the  part  of  the  Mitchell 
Dry  Goods  Company. 

Defendants'  answer  included  a  general  de- 
murrer and  also  what  they  denominated  their 
"Sixth  Special  Exception,"  but  which  is.  In 
effect,  a  general  demurrer,  as  follows: 

"Further  answering,  the  said  defendants,  by 
their  attorneys,  come  and  say  that  the  said 
plaintHTs  first  amended  original  petition  is  in- 
sufficient in  law  because  it  appears  from  the  al- 
legations therein  contained  that  the  deeds  to  the 
land  which  the  plaintiff  caused  to  be  prepared. 
executed,  and  acknowledged,  conveying  said 
land  by  warranty  deed  to  one  B.  W.  Pope,  were 
delivered  to  these  defendants  for  safe-keeping,  to 
be  deUvered  to  the  grantee  when  and  not  until 
the  plaintiff  had  inspected  and  examined  said 
stock  of  goods  and  checked  the  inventory  there- 
for; that  afterwards  these  defendants,  without 
the  consent,  knowledge,  or  authority  of'  said 
plaintiff,  and  in  violation  of  plaintiff's  author- 
ity, and  against  their  express  directions  and  in- 
structions, and  with  fraudulent  intent,  and  in 
pursuance  of  a  conspiracy,  entered  into  by  and 
between  these  defendants  and  the  Mitchell  Dry 
Goods  Company  to  rob,  cheat,  and  defrand  the 
plaintiff  out  of  its  lands,  delivered  said  plain- 
tiff's deeds  to  the  said  Mitchell  Dry  Goods  Com- 
pany." 

The  district  court  sustained  said  demur- 
rers, and  from  that  Judgment  defendants  ap- 
pealed to  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District,  which  af- 
firmed said  Judgment.  165  S.  W.  M2.  The 
case  is  before  us  upon  the  application  of 
the  association  .for  a  writ  of  error. 

[1]  We  are  of  the  opinion  that  said  peti- 
tion states  a  cause  of  action,  and  that  each 
of  said  demurrers  should  have  been  over- 
ruled. Their  effect  is  to  admit  tbe  truth 
of  the  allegations  of  said  petition. 

[2]  PlaintifTs  petition  alleges,  amcmg  oth- 
er things,  in  substance,  that  defendants  were 
plaintiff's  agents;  that  defendants  deUvere<i 
said  deeds  to  the  dry  goods  company.  In  ex- 
change for  inferior  goods,  of  less  than  stipu- 
lated value,  and  vithoi^  ^laiutiff|8  Icnowl* 
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edge,  consent,  or  authority,  and  In  direct 
violation  of  Its  Instractlons,  and  In  pursu- 
ance of  a  systematic  design  and  scheme  of 
defendants  to  rob,  cheat,  and  defraud  plain- 
tiff and  deprive  It  of  the  value  of  Its  said 
lands,  and  practically  confirms  said  trade 
while  seeking  to  bold  defendants  personally 
liable  for  damages  alleged  to  have  resulted 
from  such  unauthorized  and  fraudulent  sur- 
render of  ItB  said  deeds. 

Under  these  allegations,  by  which,  alone, 
the  merits  of  said  demurrers  can  be  deter- 
mined, defendants  are  estopped  to  deny  that 
titles  to  said  lands  passed  upon  their  sur- 
render or  delivery  of  said  deeds  to  the  dry 
goods  company,  and  therefore  are  liable  to 
plaintiff  for  proximate  resulting  damages. 

Consequently  Issues  as  to  whether  the 
minds  of  the  contracting  parties  met  upon 
the  terms  and  conditions  of  the  trade,  wheth- 
er the  trade  was  consummated,  whether  said 
deeds  to  the  dry  goods  company,  while  in  the 
hands  of  defendants,  were  In  escrow,  wheth- 
er those  deeds  were  "delivered"  In  contem- 
plation of  law  and  In  such  manner  and  under 
such  circumstances  as  to  make  them  effective 
to  pass  titles  to  the  dry  goods  company,  and 
whether  title  to  said  lands  passed  by  subse- 
qnent  deed  of  the  dry  goods  company  to  said 
innocent  purchaser  for  value,  are  alike  ir- 
relevant and  immaterial  In  this  cause. 

[3]  However,  we  deem  it  proper  to  say 
that  we  do  not  concur  In  the  conclusion  of 
the  Court  of  ClvU  Appeals  to  the  effect  that 
said  deeds  to  the  Mitchell  Dry'Ooods  Com- 
I>any  were  in  escrow  while  in  the  hands  of 
defendants  as  plaintiff's  agents. 

[4]  Because  of  the  errors  indicated,  said 
application  for  a  writ  of  error  Is  granted. 

No.  5  of  our  "Rules  for  the  Supreme 
Court"  (142  S.  W.  viU),  which  is  based  on 
B.  S.  1911,  arta  1542a,  1542b,  and  1542c 
(Oen.  Laws  1911,  1st.  Sp.  Sess.  c.  20,  p.  108 
[Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
l&42a-1542c]),  provides: 

"The  defendant  in  error  sfaall  have  ten  days 
from  the  date  of  the  filine  of  the  application  in 
the  Supreme  Court  to  file  an  answer  thereto, 
which  muBt  be  confined  to  a  reply  to  the  grounds 
of  error  presented  by  the  plaintiff  in  error  and 
to  such  matter  as  may  be  pertinent  to  show 
to  the  court  that  the  plaintiff  in  error  is  not 
entitled  to  the  writ,  and  in  support  of  the  cor- 
rectness of  the  judgment  of  the  court  below. 
If  the  defendant  in  error  shall  file  such  answer, 
and  the  Supreme  Court  shall  conclude  that  the 
writ  of  error  should  be  granted,  it  may  in  its 
discretion  proceed  to  finally  dispose  of  the  case : 
Provided,  the  defendant  in  error  may  in  his 
answer  expressly  reserve  the  right  to  be  heard 
in  open  court,  in  which  event  the  case  will 
stand  for  submission  in  regular  course.  If  such 
right  t>e  not  expressly  reserved  by  the  defend- 
ant in  error  in  his  answer,  and  the  court  shall 
deem  it  proper  to  finally  dispose  of  the  case 
upon  hearing  the  application,  it  shall  write  such 
opinion  as  it  may  think  proper  and  shall  in 
open  court  pronounce  the  judgment  of  the  case 
and  enter  the  same  of  record  as  in  other  cases." 

ATaiUng  themselves  of  a  privilege  thus 
conferred,  defendants  in  error  have  filed  an 


answer  to  the  application  for  a  writ  of  er- 
ror,, without  expressly  reserving  therein  the 
right  to  be  further  heard  In  open  court,  so 
we  proceed  at  once  to  a  disposition  of  this 
appeal. 

Said  Judgments  of  the  Court  of  Civil  Ap- 
peals and  of  the  district  court  are  reversed, 
and  this  cause  la  remanded  to  said  trial 
court. 

PHILIPS,  J.,  being  dlsqualifled,  did  not 
participate  In  the  decision. 


HUNT  et  aL  ▼.  JOHNSON  et  ol.    (No.  2880.) 
(Supreme  Court  of  Texas.    Dec.  23,  1014.) 

1.  Action  (|  60*)— Joindbb. 

Persona  having  no  common  or  joint  inter- 
est in  property  damaged  by  a  nuisance  may  not 
unite  in  a  suit  for  damages  therefor. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §S  611-547 ;    Dec.  Dig.  i  60.»] 

2.  Appbai,  and  Ebrob  (§  61*)— Jubisdiotion 
—Amount  in  Controvebst. 

The  improper  uniting  of  two  separate  caus- 
es does  not  give  the  Supreme  Court  jurisdic- 
tion on  writ  of  error,  where  it  has  no  jurisdic- 
tion of  either  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {g  276-292;  Dec.  Dig.  t 
61.*] 

3.  CouBTB  (J  24*)— JxTBiBDicTroN— Want  of 

JTJBISDIOTION- WATVBB. 

Want  of  jurisdiction  of  the  subject-matter  , 
cannot  be  waived  by  the  parties  nor  disregarded  ' 
by  the  court. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  f !  76-78 ;    Dec  Dig.  |  24.  •] 

Error  to  Court  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District 

Action  by  S.  R.  Johnson  and  another  against 
Hugh  Hunt  and  another.  There  was  a  Judg- 
ment of  tti6  Court  of  Civil  Appeals  (141  S. 
W.  1060),  afBrmlng  a  judgment  for  plaintiffs, 
and  defendants  bring  error.  Dismissed  for 
want  of  jurisdiction. 

Stephens  &  Miller,  of  Ft  Worth,  and  W. 
Poindexter  and  S.  C.  Padelford,  both  of  Cle- 
burne, for  plaintiffs  In  error.  Phillips  & 
Bledsoe  and  F.  E.  Johnson,  all  of  Cleburne, 
for  defendants  in  error. 

BROWN,  C.  J.  Hugh  Hunt  and  Winfield 
Scott  erected  a  gin  in  the  city  of  Cleburne, 
near  to  the  residences  of  S.  B.  Johnson  and 
B.  J.  Copeland,  who  resided  on  separate  lots; 
neither  being  Interested  in  the  property  of 
the  other.  It  was  claimed  In  the  petition 
that  Hunt  and  Scott  so  located  their  gin 
house,  and  so  operated  the  gin  as  to  cause 
the  property  of  Johnson  and  Copeland  each 
to  deteriorate  in  value  the  sum  of  $750  each. 
It  Is  not  claimed  that  the  plaintiffs  are  joint 
owners  of  the  property  injured,  nor  that  ei- 
ther was  Interested  In  the  damages  sought  to 
he  recovered  for  Injury  done  to  the  property 
of  the  other.  The  plaintiffs  in  error  made 
their  objection  to  the  Joinder  of  the  actions 
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in  the  district  court,  but  th^  make  no  ob- 
jection here. 

[1]  Parties  cannot  Join  in  an  action  to  re- 
cover separate  and  distinct  parcels  of  land 
or  damages  thereto  in  which  they  hare  no 
common  or  joint  interest,  and  the  objection 
of  the  defendants  should  have  been  sustained 
by  the  district  court  Curry  v.  Tork,  3  Tex. 
359;  Allen  v.  Kead,  66  Tex.  21,  IT  S.  W.  117. 
In  the  case  last  cited  the  court  said: 

"In  view  of  the  disposition  that  will  be  made 
of  the  case,  it  is  unnecessary  to  consider  the 
sufficiency  of  the  evidence  to  support  the 
claims  of  Mrs.  Thompson,  Mrs.  JeSus,  and  R. 
N.  Bead,  under  the  statutes  of  limitation.  As 
each  of  the  plaintiffs  claim  separate  parts  of 
the  league  of  land  in  controversy,  the  action 
by  them  all  is  irregular,  and  had  objections 
been  made,  at  proper  time,  and  in  proper  man- 
ner, to  the  maintenance  of  this  joint  action, 
they  should  have  been  sustained;  but  this  was 
not  done,  and  as  this  relates  to  the  procedure, 
and  not  to  the  rights,  of  the  several  parties,  the 
objection  cannot  be  made  in  this  court." 

[2]  If  each  plaintiff  bad  instituted  a  sep- 
arate suit  in  the  county  court  or  in  the  dis- 
trict court,  this  court  would  have  no  jurisdic- 
tion of  either  case.  The  uniting  of  two  sep- 
arate cases  does  not  constitute  one  case,  and, 
as  this  court  has  no  jurisdiction  of  either 
case,  it  cannot  have  jurisdiction  of  two,  when 
improperly  joined.  Upon  the  face  of  the  pro- 
ceeding, the  question  of  jurisdiction  of  the 
subject-matter  arises  without  objection  by 
either  party. 

[3]  Such  want  of  jurisdiction  of  the  subject- 
matter  cannot  be  waived  by  the  parties  nor 
disregarded  by  this  court. 

It  follows  that  this  cause  must  be  dismiss- 
ed for  want  of  jurisdiction. 


NBSBITT  V.  STATE.    (No.  8361.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  16, 
1914.) 

1.  Cbiminai.    Law    (§    479*)— EvinENCB— An- 

IdSBIBIUTT. 

Where  medical  experts  examined  the  wounds 
of  the  prosecuting  witness,  tbey  are  entitled  to 
testify  that,  from  their  experience  and  observa- 
tion as  physicians,  the  weapon  used  was  calcu- 
lated to  produce  death  or  serious  bodily  injury, 
though  they  did  not  see  the  weapon. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  1067,  1068;  Dec.  Dig.  { 
479.*] 

2.  HoMiciDB    ({   300*)  — Sku-Dkfenss  — In- 

BTBUCTIONS. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  accused  claimed  that  he  acted 
in  self-defense,  believing  he  was  in  imminetit 
danger,  but  there  was  no  evidence  of  any  threats 
before  the  altercation  which  led  to  the  assault, 
a  charge  that,  if  the  words  or  acts  of  the  pros- 
ecuting witness  created  in  the  mind  of  accused 
reasonable  apprehension  of  imminent  danger, 
then  he  had  the  right  to  defend  himself  in  such 
a  manner  as  seemed  reasonably  necessary,  and 
that  he  was  not  bound  to  retreat  to  avoid  the 
necessity  of  assaulting  his  assailant,  is  a  suffi- 
cient presentation  of  the  right  of  self-defense 
as  raised  by  the  evidence,  which  only  showed 
that  the  prosecuting  witness  got  down  from  bis 


wagon  and  reached  towards  his  pocket,  where 
accused  believed  he  had  a  knife. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §<  614,  616-620,  622-630;  Dec.  Dig. 
S300.«] 

Appeal  from  District  Court,  Knox  (bounty; 
Joe  A.  P.  Dickson,  Judge. 

Frank  Nesbitt  was  convicted  of  aggravat- 
ed assault,  and  he  appeaU.    Affirmed. 

0.  E.  Lane,  Asst  At^.  (Sea,  for  the  State. 

HABPEB,  J.  Appellant  was  prosecuted 
under  an  Indictment  charging  him  with  as- 
sault to  murder,  and,  when  tried,  was  0(m- 
victed  of  aggravated  assault 

The  evidence  would  show  that  troable 
arose  between  appellant  and  the  prosecuting 
witness.  Bud  Sessions,  over  some  harness. 
Sessions  bad  gone  to  the  bam  of  appellant 
and  took  the, harness  during  appellant's  ab- 
sence, and  they  bad  some  words  about  the 
matter  over  the  telephone.  On  the  day  of 
the  difficulty  Sessions  was  at  work  on  the 
same  farm  on  which  appellant  rented  land, 
and  when  he  got  through  his  work  he  drove 
across  appellant's  wheat  land  in  going  to  the 
home  of  Mr.  Ludwlck,  for  whom  Sessions 
was  at  work,  and  on  the  way  be  went  by  the 
lot  of  appellant.  The  state's  contention  is 
that  when  Sessions  got  even  with  the  lot 
appellant  approached  his  wagon  and  told 
Sessions  he  did  not  want  him  to  come  across 
his  land,  when  Sessions  replied  he  would  be 
compelled  to  do  so ;  that  appellant  then  com- 
menced cursing  Sessions,  and  told  him  if 
he  would  get  out  of  the  wagon  he  could  and 
would  whip  him.  As  Sessions  started  to  get 
out  of  the  wagon,  with  his  back  to  appellant 
appellant  struck  him  on  the  head  with  a 
stick  or  scantling,  knocking  him  senseless. 

Appellant's  version  is  as  follows: 

That  when  Sessions  came  by  his  lot  he  said 
to  him:  "  'There  is  a  road  plumb  around  this 
place,'  I  says.  'I  have  forbid  you  twice  Iwfore 
to  come  on  this  premises,'  and  I  was  walking  as 
I  talked.  I  says, 'There  is  a  road  plumb  around 
this  place,  and  I  forbid  you  to  come  on  these 
premises  twice  before.'  I  says,  'I  want  you  to 
get  out  in  this  road,  and  stay  oat'  By  tliat 
time  I  was  even  with  him.  I  turned  my  back 
to  walk  in  this  gate,  and  he  stopped  his  team 
and  commenced  getting  out  of  the  wagon.  He 
got  over  the  front  wheel  of  the  wa^on.  When  he 
stopped  his  team,  he  wound  his  hnes  up  on  the 
front  stub  of  the  wagon,  and  commenced  to  get 
out  of  the  wagon.  It  was  turned  in  a  north- 
west direction.  I  was  going  in  this  lot  to  feed 
my  hog.  He  says,  'I  will  get  off  of  this  place 
when  I  get  ready,  and  I  wiU  come  back  when  I 
tret  ready,  just  to  show  you  I  am  not  afraid.' 
When  he  did  that  I  turned  around — went  back 
towards  him.  When  he  come  off  of  the  wagon. 
he  run  his  left  hand  in  his  pocket  first;  then 
bis  right  hand.  Then  I  seen  this  stick,  and 
grabbMl  it,  and  got  to  him  as  quick  as  I  could. 
If  1  had  not  seen  the  stick,  I  would  have  ran. 
I  was  sure  he  had  a  knife,  because  be  had  been 
heading  maize.  I  hit  him  on  the  head  with  the 
stick." 

Dr.  W.  M.  Taylor  testified: 
"Mr.  Sessions,  Dr.  Heard,  and  Mrs.  Sessions 
went  with  me  out  to  him.    When  we  got  there 
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we  took  him  out  of  the  wagon,  and  Mr.  Seoaions 
stayed  on  the  back  seat  of  the  car  and  held  him 
until  we  got  to  Goree.  When  I  found  him  be 
was  in  an  unconscious  condition,  vomiting  some. 
I  did  not  make  a  thorough  examination  of  him 
then.  We  carried  him  home  just  as  soon  as  we 
could.  Afterwards  I  made  an  examination  of 
him,  and  Dr.  Heard  assisted  me:  we  made  the 
examination  as  soon  as  we  got  bim  home  and 
got  him  in  bed  and  cleaned  up  as  much  as  we 
could.  We  found  two  cut  places  on  bis  head. 
We  clipped  bis  hair  from  around  those  places, 
washed  them,  sewed  them  up,  took  two  stitches 
in  one  and  one  in  the  other.  We  found  those 
wounds  here  (indicating)  on  the  left  side  be- 
tween the  frontal  bone  and  the  parietal,  on  tlie 
left  side  of  the  head  across  this  way  (indicat- 
ing) ;  it  was  a  little  jag  there.  We  found  one 
here  on  top  across  that  way  (indicating) ;  this 
was  cut  through  the  scalp;  upper  margin  of 
the  wound  extended  out  to  a  scratch  lower  part. 
We  took  one  stitch  in  the  upper  part  of  this 
wound  (indicating).  This  side  of  the  bead  (in- 
dicating) was  bruised.  We  did  not  do  any  more 
than  we  bad  to  that  night,  and  awaited  develop- 
ments. The  next  morning,  on  this  side  of  the 
head,  the  part  of  the  scalp  over  the  right  pari- 
etal bone  come  down  to  the  occipital  septa,  just 
a  little  over  the  center  of  what  we  call  the 
parietal  septa  junction,  between  the  two  pari- 
etal l>ones.  This  swelling  extended  around  this 
line.  You  can  eee  where  I  shaved  his  head 
there  around  this  way  (indicating),  something 
like.  Then  there  was  a  fluctuating  mass  here, 
in  around  on  the  frontal  bone,  to  the  right  of 
the  center;  one  corresponding  on  the  opposite 
side — a  long  fluctuating  mass.  These  bruises  I 
have  testified  about,  they  were  separate  and  dis- 
tinct from  each  other.  I  clipped  bis  hair  Sun- 
day, so  I  could  tell  more  atiout  these  places. 
I  kept  his  head  wrapped  in  hot  cloths  until 
Monday,  to  see  if  I  could  reduce  some  of  the 
swelling;  but  the  swelling  increased,  instead 
of  going  down.  I  wanted  to  make  out  as  near 
as  I  could  the  nature  of  the  mass,  so  I  used  an 
asperating  needle  on  this  moss  here.  I  run  the 
aeedle  inside,  drawed  it  out,  and  It  was  pure 
blood.  I  took  about  two  ounces  out  of  that 
wound;  that  was  just  a  fluctuating  mass.  I 
did  not  open  this  over  here  (indicating)  until  the 
following  day.  He  complained  a  good  deal  of 
bis  eyes,  could  not  bear  the  light,  so  I  opened 
these  two  in  front,  and  that  relieved  the  eye- 
strain. I  took  about  an  ounce  each  out  of  the 
two  wounds  in  front.  I  opened  those  up  every 
day.  I  opened  them  one  day,  and  they  would 
fill  up  by  tlie  next.  In  my  opinion,  there  was  at 
least  three  distinct  wounds  upon  his  head  that 
gave  the  trouble;  there  was  two  cut  places  on 
his  head,  one  here  and  one  here  (indicating). 
This  mass  here  (indicating),  that  contained  the 
fluid  beneath,  come  up  to  a  line  of  this  wound 
here.  I  tried  to  drain  it  through  this,  and  could 
not,  so  I  had  to  cut  an  opening  here  (indicat- 
ing). I  drained  the  one  on  top  through  this 
wound  (indicating),  but  I  run  my  knife  under 
there,  and  ran  it  about  two  inches  towards  the 
mass  here;  drained  some  from  there,  rather 
than  to  cut  longer  places.  The  wound  and 
bruise  I  have  described  there  on  the  hack  of  his 
head,  on  the  right,  in  my  opinion,  I  do  not  think 
a  man  could  stand  in  front  of  him  and  have  In- 
flicted that  wound  with  a  stick ;  be  would  have 
had  to  have  been  to  the  side  of  him  or  to  the 
back.  From  the  examination  of  the  wounds  up- 
on the  head  of  the  person,  and  from  my  experi- 
ence and  observation  as  a  physician  and  sur- 
geon, I  would  say  that  the  weapon  used  in  the 
inflicting  of  the  wounds,  from  the  mode  and 
manner  of  its  use,  was  a  weapon  calculated  and 
likely  to  produce  death  or  serious  bodily  injury, 
in  my  opinion.  I  considered  the  wounds  upon 
Bud  Sessions'  head  serious  wounds." 

It  is  shown  that   Sessions  remained  on- 
consdoos  for  scTeral  days. 


[1]  Dr.  Heard's  testimony  was.  In  sub- 
stance, the  same  as  Dr.  Taylor's.  Two  bills 
of  exception  were  reserved  to  a  portion  of 
Dr.  Heard's  and  Dr.  Taylor's  testimony; 
that  portion  wherein  they  were  permitted  to 
testify  that  from  an  examination  of  the 
wounds  upon  the  bead  and  from  their  expe- 
rience and  observation  as  physicians  and 
surgeons  the  weapon  used  In  inflicting  the 
wounds,  from  the  mode  and  manner  of  Its 
use,  was  a  weapon  calculated  to  and  likely  to 
produce  death  or  serious  bodily  injury. 
While  the  evidence  does  not  disclose  they 
ever  saw  the  weapon  used,  yet  tbey  did  see 
and  examine  the  wounds  inflicted,  and,  under 
the  circumstances  shown  by  this  record,  we 
do  not  think  there  was  any  error  In  permit- 
ting them  to  so  testify.  Waite  v.  State,  13 
Tex.  App.  180;  Banks  v.  State,  13  Tex.  App. 
182;  Powell  ▼.  State,  13  Tex.  App.  244 ;  Hen- 
ry V.  State,  49  S.  W.  97;  Sebastian  v.  State, 
41  Tex.  Cr.  R.  250,  63  S.  W.  875. 

[2]  On  the  Issue  of  self-defense,  as  made 
by  the  testimony  offered  in  behalf  of  appel- 
lant, the  court  instructed  the  jury: 

"Upon  the  law  of  self-defense  you  are  instruct- 
ed that  if,  from  the  acts  of  the  said  Bud  Ses- 
sions, or  from  his  words,  coupled  with  his  acts, 
there  was  created  in  the  mind  of  the  defendant 
a  reasonable  apprehension  that  he,  the  defend- 
ant, was  in  danger  of  losing  his  life  or  of  suf- 
feruag  serious  Ixidily  injuir  at  the  hands  of  the 
said  Bud  Sessions,  then  the  defendant  had  the 
right  to  defend  himself  from  such  danger  or 
apparent  danger  as  it  reasonably  appeared  to 
him  at  the  time,  viewed  from  his  standpoint. 
And  a  par^  so  unlawfully  attacked  is  not  bound 
to  retreat  to  avoid  the  necessity  of  assaulting 
his  assailant.  If  you  believe  that  the  defendant 
committed  the  assault  as  a  means  of  defense, 
believing  at  the  time  he  did  so,  If  he  did  do  so, 
that  he  was  in  danger  of  losing  his  life  or  of 
serious  bodily  injury  at  the  hands  of  said  Bud 
Sessions,  then  you  will  acquit  the  defendant" 

In  this  record  there  is  nothing  to  suggest 
prior  tlireats  or  conduct  on  the  part  of  Ses- 
sions tbat  would  cause  appellant  to  believe 
be  was  in  danger  of  death  or  serious  bodily 
injury;  his  right  to  act  in  self-defense  must 
be  based  on  the  acts  and  conduct  of  Ses- 
sions at  tbat  time.  He  admits  be  ordered 
Sessions  to  get  off  bis  land  and  stay  off.  He 
says  Sessions  replied  be  would  not  do  so, 
and  got  out  of  bis  wagon  and  started  to- 
wards him,  running  bis  band  in  his  pocket, 
and  be  believed  be  was  going  after  a  knife. 
He  does  not  claim  that  Sessions  drew  a 
Imlfe,  but,  as  be  (Sessions)  had  been  cutting 
maize  beads  that  evening,  he  knew  he  bad  a 
knife,  and  he  believed  when  he  ran  bis  hand 
in  bis  pocket  tbat  it  was  bis  purpose  to  draw 
a  knife  and  use  it  on  bim,  when  be  struck 
with  a  stick,  knocking  Sessions  senseless. 
The  sole  question  is:  Did  the  above  para- 
graph of  the  charge  sufficiently  present  thlsi 
defense?  We  are  Inclined  to  think  it  does 
do  so,  and  there  was  no  reversible  error  in 
refusing  the  special  cbarge  requested  on 
that  Issue. 

The  Judgment  is  affirmed. 
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BANOIiS  r.  STATE.    (No.  8366.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  16, 
1914.) 

1.  Indictment  and  Information   (S  173*)— 
Name  of  Accused — Vabiance. 

In  view  of  Code  Or.  Proc.  1011,  |  660,  that 
if  a  person  is  indicted  by  the  wrong  name  he  can 
suggest  that  fact  to  the  court,  when  his  real 
name  will  be  substituted,  that  one  commonly 
known  as  "Ranols,"  and  indicted  as  such,  was 
really  named  "Randall,"  presented  no  variance. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  539;  Dec.  Dig.  { 
173.*] 

2.  Cbiminai,  Law  (§  816*)— Tbial— Submis- 
sion OP  Defensive  Issue. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  where  defendant  denied  any  admission 
that  he  had  fired  a  pistol,  and  teetlGed  that  he 
stood  in  the  door  of  his  boarding  car  and  fired 
a  pistol  after  another  shooting  had  taken  place, 
the  evidence  presented  a  defensive  issue,  the 
refusal  to  submit  which  to  the  jury  was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1922,  1986;  Dec.  Dig.  | 
815.*] 

Appeal  from  Sabine  County  Court;  J.  B. 
iLewis,  Judge. 

Deary  Ranols  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  he  appeals.  Revers- 
ed and  remanded. 

W.  R.  Cousins,  of  Hemphill,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convictedT  of 
unlawfully  carrying  a  piatol,  and  prosecutes 
this  appeal. 

[1]  One  complaint  made  Is  that  appellant's 
real  name  Is  "Randall,"  and  not  "Ranols." 
Our  Code  (section  560)  provides  that.  If  a 
person  is  Indicted  by  the  wrong  name,  he  can 
suggest  that  fact  to  the  court,  when  his  real 
name  will  be  substituted.  Appellant  was 
commonly  known  ae  "Ranols,"  and  the  fact 
that  his  real  name  was  "Randall"  presents 
no    variance. 

[2]  There  are  a  number  of  bills  of  excep- 
tion in  the  record,  but  only  one  of  them  pre- 
sents error,  and  we  do  not  deem  it  necessary 
to  discuss  the  others.  The  state's  evidence 
would  show  that  the  officers  heard  and  saw  a 
pistol  being  fired ;  that  four  men  were  in  the 
crowd,  and  tt»ey  ran  to  the  railway  camp; 
that  appellant  afterwards  admitted  to  the 
officers  that  he  was  the  man  who  fired  the 
pistol. 

On  the  trial  of  the  case  defendant  testified 
In  his  own  behalf  and  denied  making  the  con- 
fession or  admission  testified  to  by  the  offi- 
cers. He  says  he  was  not  one  of  the  four  men 
who  fired  the  pistol  and  whom  the  ofiicers 
saw  running ;  that  he  was  in  his  camp,  and 
when  he  heard  the  shooting  he  ran  to  his 
door,  and  did  not  go  out  of  his  door,  but  says 
he  stood  in  his  door  aud  fired  his  pistol  after 
the  other  shooting  had  taken  place.  With 
the  evidence  In  this  condition,  he  requested 
the  court  to  instruct  the  Jury: 


"In  this  case  the  defendant  has  testified  that 
he  did  have  a  pistol,  and  that  he  shot  the  same 
on  the  steps  of  the  boarding  car  where  he  was  liv- 
ing, and  that  he  did  not  have  a  pistol  at  any  oth- 
er place.  You  are  charged  that  if  you  believe 
he  did  have  a  pistol,  but  that  he  did  not  carry 
it  away  from  the  boarding  cars,  then  he  would 
not  be  guilty  of  the  offense  charged,  and  the  bur- 
den of  proof  is  on  the  state  to  prove  beyond  a 
reasonable  doubt  that  defendant's  explanation  is 
false,  and,  unless  it  does  bo  prove,  you  will  ac- 
quit the  defendant" 

This  presented  bis  defensive  theory,  and 
the  court  should  have  submitted  that  issue 
to  the  Jury.  The  defendant  excepted  to  the 
failure  of  the  court  to  give  this  charge,  and 
the  failure  to  present  his  defensive  issue  in 
the  charge  as  given.  Under  our  law,  where 
the  evidence  ofl'ered  In  behalf  of  a  defendant 
presents  a  defensive  issue,  he  Is  entitled  to 
have  it  submitted  to  the  jury. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


JOHNSON  V.  STATE.    (No.  3357.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  16, 

1914.     Dissenting   Opinion 

Jan.  9,  1915.) 

Cbiminai.  Law  (|  1055*)— Appeal— Review- 
Misconduct  OF  Counsel  —  Questions  not 
Raised  at  Tbial. 

Accused  cannot  object  on  appeal  to  allege 
misconduct  of  the  district  attorney  in  argument 
where  no  exception  was  reserved  thereto  at  the 
time,  or  application  made  to  the  court  to  correct 
the  error  either  by  instruction  or  by  granting 
accused  a  venire  de  novo,  and  this  though  the 
misconduct  was  such  that  it  could  not  be  cured 
by  Instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2(366,  2067;  Dec.  Dig.  { 
1055.»] 

Davidson,  J.,  dissenting. 

Appeal  fiom  District  Court,  Wichita  Coun- 
ty;   E.  W.  Nicholson,  Special  Judge. 

Alviu  Johiis<Hi  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

T.  R.  Boone,  of  Wichita  Falls,  for  appel- 
lant.   O.  E.  Lane,  Asst  Atty.  Gen.,  for  the 

State. 

HARPER,  J.  Appellant  was  convicted  of 
robbery,  and  his  punishment  assessed  at  five 
years'  coufluement  In  the  state  penitentiary. 

In  this  case  the  evidence  would  show  that 
one  Travis  Keys  robbed  Frank  Morgan  of 
$75,  and  the  state  relied  on  circumstantial 
evidence  to  connect  appellant  with  the  trans- 
action as  a  principal.  .  The  court,  among  oth- 
er things,  instructed  the  jury: 

"Before  you  can  convict  the  defendant,  Alvin 
Johnson,  in  this  case  you  must  believe  beyond 
a  reasonable  doubt  that  Travis  Keys  actually 
committed  the  offense  of  robbery  as  defined 
above,  and  as  charged  in  the  fourth  paragraph 
of  this  charge,  and  you  must  further  believe  be- 
yond a  reasonable  doubt  that  the  defendant,  Al- 
vin Johnson,  was  present  at  the  time  of  the  com- 
mission of  said  offense,  and,  knowing  the  unlaw- 
ful intent,  aided  said  Travis  Keys  by  acts,  or 
encouraged  him  by  words  or  gestures,  in  the 
compaission  of  said  offense,  or  that  said  Alvin 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indeza 
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Johnson,  prior  to  the  commission  of  said  offense, 
bad  advised  and  agreed  with  the  said  Travis 
Keys  to  the  commission  thereof,  and  had  done 
some  act  pursuant  to  said  agreement,  and  that 
he  was  actually  present  at  the  time  said  offense 
was  committed." 

The  court  also  In  his  charge  properly  In- 
structed the  jury  as  to  who  are  principals  In 
the  coiumission  of  an  offense,  and  Instruct- 
ed the  Jury  the  law  governing  a  case  depend- 
ing on  circumstantial  evidence  In  a  way  not 
complained  of  by  appellant,  and  In  language 
frequently  approved  by  this  court.  Branch's 
Crlm.  Law,  {  204,  and  authorities  there  cit- 
ed. In  this  case  we  cannot  hold,  as  a  mat- 
ter of  law,  that  the  facts  and  clrcamstances 
shown  by  the  evidence  were  Insufficient  to 
authorize  the  jury  to  find  that  appellant  was 
acting  with  Keys  in  the  commission  of  the 
offense,  if  an  offense  was  committed  by  Keys, 
and  this  the  Jury  found  to  be  a  fact  While 
this  is  a  companion  case  to  that  of  Travis 
Keys  V.  State,  60  Tex.  Cr.  B.  279,  181  S.  W. 
1068,  on  this  trial  there  was  no  evidence 
offered  tending  to  show  that  the  money  was 
won  from  the  prosecuting  witness  In  a  gam- 
bling game,  as  was  done  In  that  caae,  and 
yet  the  court  held  In  that  case  that  the  evi- 
dence was  snCBcient  to  support  a  conviction 
for  robbery,  and  in  this  case  (without  the 
evidence  as  to  gambling)  we  could  tiardly  be 
expected  to  hold  that  the  evidence  was  lu- 
sutticlent  to  sustain  a  conviction  for  robbery. 

The  only  other  question  presented  In  the 
record  that  it  is  necessary  to  discuss  is  pre- 
sented in  three  bills  of  exception  reserved 
after  verdict  and  after  the  motion  for  new 
trial  had  been  overruled,  all  relating  to  the 
same  matter.  In  these  blUs  it  is  claimed  the 
prosecuting  attorney  used  the  following  lan- 
guage: 

"It  is  in  the  power  of  the  <Iefendant  to  show 
what  manner  or  man  he  is;  the  state  cannot 
show  it :  the  law  does  not  permit  it.  It  is 
within  the  month  of  the  defendant  to  tell  what 
kind  of  a  man  he  is,  and  I  would  like  to  know 
what  kind  of  a  man  I  am  prosecuting,  and  you 
would  like  to  know  what  kind  of  a  man  you  are 
setting  in  judgment  on." 

In  the  bills  of  exception  it  is  shown  by  the 
allegations  of  appellant  that  when  the  lan- 
guage was  used.  If  used,  no  exception  was 
reserved  to  the  argument,  but  it  is  admitted 
that  the  first  time  It  was  complained  of  was 
In  the  amended  motion  for  new  trial,  filed 
the  8th  day  of  August,  eight  days  after  the 
verdict  had  been  rendered  and  judgment 
entered  thereon.  Appellant  contends  that 
this  was  a  direct  allusion  to  defendant's 
failure  to  testify,  and,  although  it  was  not 
excepted  to  during  the  trial  of  the  case,  it  was 
a  plam  violation  of  article  790  of  the  Code 
of  Criminal  Procedure,  which  provides  that 
a  defendant  may  be  permitted  to  testify  In 
b's  own  l)ehalf,  but  his  failure  to  testify 
shall  not  be  considered  as  a  circumstance 
against  him,  nor  shall  the  same  be  comment- 
ed on  or  alluded  to  by  counsel  in  their  argn- 
ment;  and  he  also  contends  that  the  error 
may  be  assigned  for  the  first  time  after  ver- 


dict in  the  motion  for  new  trlaL  This  con- 
tention we  think  contrary  not  only  to  the 
trend  of  decisions  of  this  court,  but  contrary 
to  the  provisions  of  the  Code  of  Criminal 
Procedure.  It  has  always  been  the  rule  in 
this  court  that  evidence  admitted  on  tli ' 
trial,  no  matter  how  hurtful  or  harmful.  If 
unobjected  to  during  the  trial  of  the  case, 
and  complained  of  for  the  first  time  after 
verdict  In  the  motion  for  new  trial,  comes  too 
late  and  presents  no  ground  for  reversal  of 
the  case,  although.  If  objected  to  at  the  time 
it  was  offered  during  the  trial,  It  would  have 
presented  ground  for  reversal.  Wright  v. 
State,  86  Tex.  Cr.  K.  368,  83  8.  W.  973,  Gon- 
7Mez  V.  State,  80  Tex.  App.  203,  16  S.  W. 
978,  Simon  v.  State,  81  Tfex.  Cr.  R.  204,  20 
S.  W.  309,  716,  37  Am.  St  Rep.  802,  and  cases 
cited  under  subdivision  1,  g  1123,  White's 
Ann.  Code  of  Criminal  Procedure,  where  the 
rule  is  stated  to  be: 

"A  party  cannot  be  heard  to  complain  of  ille- 
gal and  incompetent  evidence  to  which  he  did 
not  object  *  *  *  at  the  time  of  its  introduc- 
tion." 

The  law  in  these  instances  says  certain  tes- 
timony Is  inadmissible,  yet,  If  not  objected 
to  when  offered,  it  is  too  late  to  complain  of 
the  matter  after  the  trial  is  completed  and 
verdict  rendered. 

It  was  formerly  the  rale  in  this  state  that 
objections  to  the  charge  of  the  court  and  er- 
rors pointed  out  therein  for  the  first  time 
In  the  motion  for  a  new  trial  could  be  con- 
sidered by  this  court,  but  the  Legislature 
deemed  this  rule  inadvisable,  and  changed 
it  by  specific  legislative  enactment.  In  chaiv 
ter  138  of  the  Acts  of  the  Regular  Session 
of  the  Thirty-Third  Legislature  (page  278, 
Session  Acts)  it  is  prodded  that.  If  the 
charge  Is  erroneous,  the  judgment  shall  not 
be  reversed,  unless  the  error  was  pointed  out 
before  the  charge  was  read  to  the  Jury.  And, 
so  urgent  did  they  deem  this  matter,  the 
law  declares: 

"The  fact  that  there  are  many  reversals  in 
criminal  cases  caused  by  errors  in  the  cliarge 
of  the  court  due  to  the  fact  that  such  errors 
were  not  pointed  out  to  the  trial  judge  before 
the  charge  was  given  •  •  •  creates  an  emer- 
gency and  an  imperative  public  necessity  that 
the  constitutional  rule  requiring  bills  to  be  read 
on  three  several  days  be  suspended,  and  that 
this  act  be  in  effect  from  and  after  its  passage 
and  it  is  so  enacted." 

Thus  It  is  made  plain  that,  if  we  follow  the 
plain  spirit,  intent,  and  language  of  our 
Code  of  Criminal  Procedure,  if  error  tie  com- 
mitted in  the  trial  of  the  case,  such  error 
mast  be  excepted  to  at  the  time  of  and  during 
the  trial,  or  we  must  not  consider  such  mat- 
ters on  appeal.  It  was  the  evident  intent  and 
purpose  of  the  Legislature  to  provide  that  any 
error  committed  during  the  trial  of  a  case 
must  be  excepted  to  at  that  time  to  give  the 
trial  court  a  chance  to  correct  its  error,  or 
the  matter  wUl  be  considered  as  waived, 
and  this  court  shall  not  reverse  a  case  on 
account  of  any  error  that  appellant  did  not 
consider  of  sofficient  importance  to  complain 
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of  during  the  trial.  As  to  the  wladom  of  this 
rule,  or  its  fairness  and  Justness,  we  do  not 
feel  called  upon  to  express  an  opinion.  If 
it  Is  deemed  hurtful  and  harmful,  inequitable 
and  unjust,  an  appeal  should  be  made  to 
the  lawmaUiug  body — the  Legislature — to 
change  it,  and  the  appeal  should  not  be  made 
to  us  to  annul  its  provisions.  However,  ap- 
pellant contends  that  the  use  of  such  lan- 
guage by  the  prosecuting  attorney  was  such 
an  error  that,  if  the  court's  attention  had 
been  called  to  it  by  reserving  an  exception  at 
the  time,  it  was  such  an  error  that  the  court 
could  not  have  remedied;  therefore  it  was 
not  necessary  to  except  to  it  at  the  time,  but 
it  could  be  complained  of  for  the  first  time 
after  verdict  in  the  motion  for  a  new  triaL 
It  has  been  held  in  this  state,  and  in  Illinois, 
Indiana,  and  Mississippi,  that  if  counsel  for 
the  state  refers  to  the  defendant's  failure  to 
testify,  the  withdrawal  of  the  obnoxious  re- 
marks and  the  instructions  of  the  court  to 
disregard  them  wUl  not  cure  the  error.  To 
this  rule,  if  an  open  question,  the  writer 
would  not  give  his  assent,  for  the  great 
weight  of  authority  is  against  such  rule.  In 
the  Encyclopedia  of  Plead  log  and  Practice, 
vol.  2,  p.  724,  it  is  said: 

"The  weight  of  aatbority  fairly  sustains  the 
proposition  that  the  court  may  repair  the  injury 
by  excluding  the  comments  and  properly  admon- 
ishing the  jury" — citing  State  v.  Chisnell,  36 
W.  Va.  659.  15  S.  B.  412;  Com.  v.  Harlow, 
110  Mass.  411;  State  v.  Graham,  62  Iowa,  108, 
17  N.  W.  192;  Calkhis  v.  State,  18  Ohio  St. 
366,  98  Am.  Dec.  121 ;  People  v.  Hess,  85  Mich. 
128,  48  N.  W.  181 ;  People  v.  Rose.  52  Hun, 
33,  4  N.  Y.  Supp.  737;  Ruloff  v.  People,  45 
N.  T.  213,  which  is  referred  to  as  a  leading  case. 

In  the  American  and  English  Encyclopedia 
of  Law  and  Practipe,  voL  5,  p.  340,  it  Is  said 
that: 

"In  some  jurisdictions  it  ia  held  that  where 
unwarranted  and  prejudicial  comment  is  made 
upon  the  prisoner  s  neglect  to  testify,  the  pro- 
ceedings thereby  become  so  fatally  infected  that 
a  withdrawal  of  the  obnoxious  remarks  and  in- 
structions of  the  court  to  the  jury  to  disregard 
them  cannot  be  held  to  neutralize  their  perni- 
cious effect.  But  the  weight  of  authority  fairly 
sustains  the  proposition  that  the  court  may  re- 
pair the  injury  by  excluding  the  comments  and 
properly  admonishing  the  jury" — citing  Dimmick 
V.  United  States,  121  Fed.  638,  57  C.  C.  A.  664 ; 
Wright  v.  United  States,  108  Fed.  805,  48  C. 
C.  A.  37;  Lee  v.  State,  73  Ark.  148,  83  S.  W. 
916;  State  v.  Buxton,  79  Conn.  477,  65  Atl. 
957;  Robinson  v.  State,  82  G  a.  535,  9  S.  E. 
528;  United  States  t.  Kuntze,  2  Idaho  (Hash.) 
480,  21  Pac.  407;  Barnes  v.  Commonwealth. 
101  Ky.  556,  41  S.  W.  772 ;  People  v.  Hess,  85 
Mich.  128.  48  N.  W.  181;  State  v.  Kelleher, 
201  Mo.  614,  100  S.  W.  470;  People  v.  Hoch, 
150  N.  Y.  291,  44  N.  E.  976;  Williams  v.  State, 
30  Ohio  Cir.  Ct.  R.  342;  State  v.  Harrison, 
145  N.  C.  408,  59  S.  E.  867 ;  State  v.  Howard, 
35  S.  C.  197,  14  S.  E.  481:  State  ▼.  Young, 
74  Vt  478,  52  Atl.  1047:  Dunn  v.  State,  118 
Wis.  82,  94  N.  W.  646;  Price  v.  Com.,  77  Va. 
393. 

Many  other  cases  could  be  dted  sustain- 
ing the  rule  tliat.  If  the  court  properly  repri- 
mands counsel  and  instructs  the  Jury  that 
they  must  not  consider  such  comment,  it  will 
not  be  ground  for  reversal  of  the  case^  but  as 


this  court  has  adhered  to  the  rule  that  such 
instructions  will  not  cure  the  error,  we  would 
not  be  willing  to  overrule  this  unbroken  line 
of  decisions  where  the  remarks  were  ob- 
jected to  and  excepted  to  at  the  time  they 
were  uttered  and  while  the  trial  was  still  in 
progress.  Appellant  cites  us  cases  rendered 
by  this  court  sustaining  that  rule,  but  in  each 
and  every  case  cited  by  api>ellant  the  re- 
marics  were  objected  to  and  exception  re- 
served at  the  time  they  were  uttered  and 
while  the  case  was  still  on  triaL  In  none  of 
them  was  the  exception  reserved  and  objec- 
tion made  for  the  first  time  after  verdict  in 
the  motion  for  new  trial. 

But  what  is  the  reason  for  the  rule  tliat 
the  objection  must  be  made  and  exception 
reserved  at  the  time  the  argument  is  made, 
and  during  the  progress  of  the  trial  ?    Appel- 
lant's able  counsel  insist  and  urge  that  there 
is  no  sound  reason  tor  suoh  rale;   that,  as 
this  court  has  held  that  the  court  cannot 
cure  the  error  by  withdrawal  of  the  remarks 
and  the  court  instructing  the  jury  not  .to  con- 
sider them,  there  is  no  reason  why  the  objec- 
tion cannot  be  made  after  verdict  in  the  mo- 
tion for  new  trial  as  well  as  during  the  trial 
and  at  the  time  the  argument  is  made.    At 
first  blush,  the  reasoning  of  appellant's  coun- 
sel would  appear  sound,  but  in  Texas  and 
those  states  which  hold  that  a  reference  to 
defendant's  failure  to  testify  is  an  incurable 
error  it  is  also  held  that,  in  case  of  such  im- 
proper remarks,  the  proper  practice  Is  to  ex- 
cept to  the  remarks,  and  request  the  court 
to  discharge  the  Jury  from  a  further  consid- 
eration of  the  case.    In  the  case  of  Coffman 
V.  State,  166  S.  W.  945,  this  court  held,  where 
the  witness  Miss  Lizzie  Barnes  had  testified 
that  she  had  "testified  on  the  former  trial, 
when  the  defendant  got  the  death  sentence." 
that,  as  the  trial  court  at  the  time  when  the 
exception  was  reserved  offered  appellant  the 
privilege  of  withdrawing  the  case  from  the 
Jdry,  and  to  discharge  the  Jury  from  a  fur- 
ther consideration  of  the  case,  which  oflFer  ap- 
pellant's counsel  refused  to  accept,  that  the 
bill  did  not  present  reversible  error.     Our 
Code  provides  that  the  result  of  the  f<Nrmer 
trial  shall  not  be  referred  to,  as  it  also  pro- 
vides that  the  failure  of  the  defendant  to  tes- 
tify shall  not  be  alluded  to.    And  when  ei- 
ther of  these  events  happen,  it  is  proper  for 
the  court  to  allow  the  defendant  to  have  the 
case  withdrawn  from  the  Jury,  the  Jury  dis- 
charged, and  a  new  Jury  impaneled  to  try 
the  case.    But  if  appellant  and  his  counsel, 
knowing  that  such  error  has  been  committed, 
proceed  with  the  trial  vrithout  objection,  take 
chances  on  a  verdict  of  acquittal,  and,  in  case 
it  results  adversely   to  them,  then   seek   to 
raise  such  objection,  it  comes  too  late.     The 
courts  cannot  be  trified  with,  and  tbdr  time 
occupied,  and  the  necessary  expense  incurred 
to  no  good  purpose.    If  (Hie  on  trial  thinks 
irreparable  Injury  has  been  dtHie  him,  and 
he  cannot  by  reason  thereof  secure  fair  con- 
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stderation  at  the  bands  of  the  Jury,  be  should 
promptly  object  and  ask  that  the  Juiy  be  dis- 
charged, and.  If  such  request  Is  not  com- 
piled with,  It  will  be  our  duty  and  our  pleas^- 
ure,  If  the  remarks  are  such  that  may  have 
been  harmful  to  him,  to  see  that  be  gets  an- 
other trial  before  a  Jury  uninfluenced  by 
such  Improper  conduct  But  we  cannot  sanc- 
tion the  practice  of  appellant  and  his  coun- 
sel, sitting  Idly  by,  without  calling  the  atten- 
tion of  the  trial  court  to  what  to  them  seems 
hurtful  and  damaging  argument,  speculating 
on  the  result  and  taking  chances  on  acquit- 
tal, with  the  Intention,  if  the  trial  results  ad- 
versely to  them,  to  seek  to  have  the  verdict 
set  aside  on  account  of  a  matter  of  which 
they  were  aware,  but  did  not  complain  of 
when  It  occurred.  This,  to  our  minds.  Is  not 
dealing  fairly  with  the  trial  court,  and  Is 
not  in  accordance  with  that  well-known  rule 
of  law  that  he  who  seeks  relief  in  the  courts 
of  his  country  must  do  so  with  clean  hands. 
We  do  not  wish  to  be  understood  as  censup- 
ing  counsel  for  appellant  for  raising  this 
question.  The  attorney  who  now  represents 
appellant,  and  who  presented  the  bill  of  ex- 
ceptions for  approval,  was  not  of  counsel  for 
appellant  on  the  trial  of  the  case,  but  was 
called  Into  the  case  after  verdict,  and  he  is 
not  to  be  censured  nor  blamed,  but  commend- 
ed, for  raising  every  question  which  be 
thought  might  prove  advantageous  to  bis  cli- 
ent, but  he  in  the  bill  admits,  and  in  his  ar- 
gument before  this  court  admits,  that  at  the 
time  the  remarks  of  state's  counsel  were 
made  no  objection  was  made  to  such  argu- 
ment, and  no  exceptions  attempted  to  be  re- 
served until  after  the  verdict  was  rendered, 
and  It  la  our  <^lnlon  that  it  was  then  too 
late  to  complain. 

We  have  written  at  length  on  the  bills  as 
If  they  were  properly  verified  and  certified 
to  by  the  trial  judga  In  the  writer's  opinion, 
however,  the  bills  are  not  verified  to  a  way 
which  would  authorize  us  to  conclude  from 
them  alone  that  the  district  attorney  used  the 
remarks  complained  of.  The  bills  are  ap- 
proved with  the  qualification  that,  if  the  lan- 
guage Imputed  to  him  was  used  by  the  dis- 
trict attorney,  the  court  did  not  hear  It ;  that, 
If  such  remarks  were  used,  they  were  not  ex- 
cepted to,  and  his  attention  was  not  called  to 
it  until  such  language  was  assigned  as  error 
In  the  motion  for  new  trial.  Counsel  for  ap- 
pellant admits  that  no  exception  was  reserv- 
ed, and  the  first  time  the  language  was  com- 
plained of  was  in  the  motion  for  new  trial. 
The  allegation  in  the  motion  for  new  trial 
does  not  verify  the  fact  that  the  language 
was  used,  and  the  court,  in  our  opinion,  does 
not  do  so  in  acting  on  the  bill;  for  he  says,  if 
such  language  was  used,  he  did  not  hear  it. 
However,  we  have  treated  the  matter  as 
though  it  was  properly  verified,  and  hold  that 
it  was  too  late  after  verdict  to  reserve  an  ex- 
ception to  the  remarks  used  on  the  trial  of 
the  case,  and  that,  when  no  such  exception  is 


reserved  at  iliat  time,  the  matter  will  be 
considered  as  waived. 
The  Judgment  is  aflSrmed. 

DAVIDSON,  X,  dissents. 

DAVIDSON,  3.  Briefly  I  desire  to  state 
some  of  the  reasons  wby  I  cannot  agree  to 
the  affirmance  of  this  Judgment  The  lan- 
guage of  the  prosecuting  attorney,  which  is 
sufficiently  set  out  in  the  majority  opinion 
without  restating  it,  was  clearly  an  allusion, 
to^  and  comment  on,  the  failure  of  the  defend- 
ant to  testify.  This  is  conceded  by  the  ma- 
jority opinion,  but  it  is  stated  that,  because 
api>ellant  did  not  object  at  the  time  to  the 
argument  and  ask  an  Instruction  to  the  Jury 
not  to  consider  it  and  further  did  not  ask 
the  court  then  to  withdraw  the  case  from  the 
Jury  and  continue  it,  be  waived  his  rights, 
and  the  error  was  not  available.  This  prop- 
osition, to  say  the  least  of  it,  is  more  than 
novel.  The  decisions  in  this  state,  in  an  un- 
broken array,  hold  it  error  for  the  prosecu- 
tion to  allude  to  the  fact  that  defendant  did 
not  testify,  and  always  reversible  error,  al- 
though the  court  may  charge  the  Jury  to 
disregard  such  argument  and  admonish  the 
attorney  against  such  conduct  If  there  is 
an  authority  which  holds  the  other  way  in 
Texas,  it  lias  escaped  my  attention.  These 
cases,  without  being  here  enumerated,  may 
be  found  collated  in  section  849  of  Mr. 
Branch's  Grim.  I^w.  If  a  charge  to  the  jury 
withdrawing  the  remarks  could  not  cure  the 
error,  I  do  not  understand  how  an  exception 
would  be  of  any  service.  It  is  more  than  a 
novel  proposition  that  a  defendant  in  order 
to  take  advantage  of  such  error,  must  not 
only  except  at  the  time,  but  must  also  move 
the  court  to  withdraw  the  case  from  the  jury 
and  continue  It  or  organize  another  jury  to 
try  the  accused.  This  proposition  Is  evi- 
dently not  the  conclusion  of  serious  reflec- 
tion. If  this  is  to  be  the  law  and  practice,  it 
would  follow  that,  when  reversible  error  is 
committed,  it  would  be  obligatory  upon  the 
defendant  to  ask  a  withdrawal  of  the  case 
from,  the  Jory  and  put  him  on  trial  before 
another  Jury;  otherwise  lie  waives  a  legal 
trial.  My  Brethren  place  this  on  the  state- 
ment that  it  is  unfair  to  the  court  to  do 
otherwise.  Fair  trial  is  due  the  accused,  not 
the  court  or  district  attorney.  They  are  not 
on  trial.  It  has  always  been  thought  the  law 
heretofore  that,  when  an  error  is  committed 
against  the  accused,  he  can  avail  himself  of 
it  In  any  legitimate  manner.  The  state  can- 
not take  advantage  of  Its  own  wrong  conduct 
Under  this  novel  ruling  an  appellant  would 
never  be  entitled  to  a  reversal,  however  er- 
roneous the  ruling,  unless  he  should  not  only 
except  but  ask  the  court  to  withdraw  the 
case  from  the  Jury  at  the  time  of  the  com- 
mission of  the  alleged  error.  This  ought  not 
to  be  asserted  or  entertained  seriously.  He 
is  not  required  to  ask  a  continuance  for  this 
reason,  nor  move  for  a  new  trial  until  after 
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the  verdict  haa  been  rendered  adversely  to 
him. 

My  Brethren  announce  another  proposition 
still  more  novel.  In  addition  to  what  was 
said  by  them  in  regard  to  the  other  questions, 
they  say: 

"But  we  cannot  sanction  the  practice  of  ap- 
pellant and  his  counsel,  sitting  idly  by,  without 
calling  the  attention  or  the  trial  court  to  what 
to  them  seems  hurtful  and  damaging  argument, 
speculating  on  the  result  and  taking  chances  on 
acquittal,  with  the  intention,  if  the  trial  results 
adversely  to  them,  to  seek  to  have  the  verdict 
set  aside  on  account  of  a  matter  of  which  they 
were  aware,  bnt  did  not  complain  of  when  it  oc- 
curred. This,  to  our  minds,  is  not  deaUng  fair- 
ly with  the  trial  court,  and  is  not  in  accordance 
with  that  well-known  rule  of  law  that  he  who 
seeks  relief  in  the  courts  of  bis  country  must  do 
so  with  clean  hands." 

It  Is  for  the  first  time,  so  far  as  I  am 
aware,  announced  as  a  "well-known  rule  of 
law"  that  a  party  accused  of  crime  must 
come  Into  court  "with  clean  hands"  In  order 
to  have  a  fair  trial,  to  be  permitted  to  take 
advantage  of  erroneous  rulings.  It  may  be 
asked  how  a  party  charged  with,  and  convict- 
ed of,  robbery,  the  Judgment  affirmed,  could 
come  Into  court  "with  clean  hands."  The 
machinery  of  the  criminal  law  was  set  In 
operation  by  the  state.  The  felonious  charge 
Is  that  be  was  without  "clean  hands";  that 
he  was  a  violator  of  the  law;  had  robbed  his 
fellow  man  of  property  by  the  use  of  force, 
violence,  or  deadly  weapon;  and  yet,  In 
order  to  urge  an  exception  to  what  Is  an 
Illegal  proceeding,  he  must  come  Into  court 
"with  clean  hands."  I  have  been  taught 
from  the  time  I  studied  equity  Jurisprudence 
that  there  is  a  rule  of  equity,  not  criminal 
law,  the  substance  of  which  is  that  be  who 
seeks  equity  must  come  Into  court  with  clean 
hands  or  do  equity.  In  that  Instance  the 
plaintiff  or  complaining  party  Is  seeking 
equity  in  a  civil  matter.  It  cannot  be  a 
criminal  prosecution.  The  rules  of  equity 
are  resorted  to  in  civil  matters  when  the  law 
has  failed  of  remedies.  It  is  fundamental 
that  a  criminal  prosecution  Is  not  an  equity 
case.  The  accused  Is  brought  in  court  by 
the  strong  arm  of  criminal  process  and  re- 
quired to  answer  a  charge  of  robbery,  and  It 
is  evident  from  the  fight  before  the  Jury  for 
his  life  and  liberty  and  his  appeal  to  this 
court  that  he  was  entering  his  most  solemn 
protest  against  the  whole  proceeding.  The 
affirmance  was  over  his  most  serious  objec- 
tion. He  not  only  did  not  come  into  court, 
but  protested  most  seriously  against  being 
brought.  When  he  declined  to  exercise  his 
privilege  of  testifying,  and  that  fact  was 
commented  upon  before  the  Jury  by  adverse 
counsel,  it  was  incurable  error,  but  we  are 
told  tluit  he  must  not  only  engage  in  the 
fruitless  task  of  asking  a  withdrawal  of  the 
remarks  and  the  case  from  the  Jury,  but  he 
must  come  Into  court  "with  clean  hands,"  be- 
fore he  could  even  do  those  things,  and,  not 
having  done  so,  he  must  go  to  the  peniten- 


tiary under  the  mies  of  eanity.  upon  the 

theory  be  had  invoked  the  chancery  powers 
of  the  court.  He  not  only  remained  silent, 
but  protested  against  interference  with  that 
silence.  The  Cionstitution  guaranteed  him 
this  right  The  statute  which  permits  blm  to 
testify  reserves  to  him  this  right  He  exer- 
cised that  right  and  did  remain  silent  and, 
because  be  did  remain  sUent  and  failed  to 
ask  the  court  to  withdraw  the  case,  be  did 
not  come  into  court  "with  clean  hands." 
For  this  reason  he  has  been  adjudged  to  have 
lost  the  guaranteed  protection  of  the  Consti- 
tution and  the  strict  reservation  of  his  rights 
in,  the  statute  to  remain  silent  or  testify  at 
his  opinion,  and  waived  himself  into  the 
penitentiary.  Like  the  sheep  before  his 
shearers,  he  was  dumb,  he  opened  not  his 
mouth,  and  because  of  this  silence  he  haa 
forfeited  his  right  to  have  his  case  considered 
under  the  Constitution  and  laws  of  the  state, 
as  he  was  entitled.  He  is  compelled  to  sit 
"Idly"  or  otherwise  and  listen  at  his  trial. 
He  must  take  the  chances  of  acquittal,  has 
no  option,  and  cannot  avoid  It  If  he  is  con- 
victed heretofore,  he  could  urge  legal  errors. 
He  has  not  heretofore  been  required  to  move 
a  continuance  every  time  an  error  is  made, 
nor  required  to  move  for  a  new  trial  until  aft- 
er he  has  been  found  guilty. 

There  are  other  startling  propositions  In 
the  opinion,  but  I  do  not  care  to  follow  the 
subject  further. 

I  most  respectfully  enter  my  dissent 


BYARS  V.  STATE.    (No.  3345.) 

(Court  of  Criminal  Appeab  of  Texas.    Dee.  9, 

1914.    Rehearing  Denied  Jan.  6,  1915.) 

1.  Cbiuinal  Law    ({  603*)— Continuancb— 

APPUCATTON— INFOBMATION   AND    BELIEF. 

An  application  for  continuance  for  absent 
witness,  blued  on  information  and  belief,  and 
not  stating  and  verifying  the  source  of  informa- 
tion, is  insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1348-1361;  Dec  Dig.  { 
603.*] 

2.  Cbiminal  Law  (J  603*)  —  CtonriiroANCB— 
Absent  WrrNESS— Diliobnob. 

A  motion  for  a  continnance  for  absent 
witness,  showing  that  a  subpoena  was  issued  on 
September  23d,  returnable  the  28th,  which  was 
returned  not  found,  the  time  of  return  not  be- 
ing stated,  and  there  being  no  showing  in  the 
return  as  to  diligence,  is  insufficient  to  show 
diligence,  though  the  trial  was  on  the  29th. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1348-1361;  Dec.  Dig.  { 
603.*] 

Appeal  from  District  CJoutt,  Colorado  C3oun- 
ty;   M.  Kennon,  Judge. 

Andrew  Byars  was  convicted  of  assault 
to  murder,  and  he  appeals.    Affirmed. 

P.  P.  Putney,  of  Victoria,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  assault  to  murder;   his  punishment  being 
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assessed  %t  two  ye&nf  oonflnement  In  the 
peuitentiary. 

•  The  court  refused  appellant's  first  applica- 
tion for  a  continuance,  based  on  the  absence 
of  the  witness  Ned  Morris.  The  application 
states  that  appellant  expected  to  prove  by 
the  witness: 

"As  follows,  to  wit:  That  the  said  witness 
was  an  eyewitness  to  the  shooting;  that  the 
said  witness  will  testify,  so  defendant  has  been 
informed,  that  the  assaulted  part^,  Ben  Ken- 
uou,  was  the  aggressor  in  the  dimcolty.  That 
he  made  threatening  remarks  to  the  defendant, 
and  was  in  a  position  and  making  gestures  as 
if  he  zAeant  to  execute  said  threats,  to  do  the  de- 
fendant Andrew  Byars  serious  bodily  injury, 
before  the  defendant,  Andrew  Byars,  shot  him. 
Hiat  the  said  witness  will  testify  further,  so 
the  defendant  has  been  informed,  that  Ben  Ken- 
non  was  advancing  upon  and  towards  the  de- 
fendant in  an  angry  manner,  with  his  right 
hand  in  his  pocket,  and  his  left  band  raised  as 
if  to  ward  off  any  blow  which  might  be  given 
him  by  the  defendant;  and  will  testify  further 
that  defendant  made  no  further  attempt  to 
shoot  after  Ben  Kennon  retreated." 

The  bill  of  exceptions  is  approved  with 
the  statement: 

"That  the  application  for  continuance  does 
not  show  due  diligence,  and,  in  view  of  the  mo- 
tion for  new  trial  to  be  beard,  the  undisputed 
evidence  shows  that  the  proposed  testimony  of 
the  absent  witness  is  contradicted  by  the  physi- 
cal fact  of  the  buUet" 

[1 , 2]  It  will  be  noticed  that  the  facts  ex- 
pected to  be  proved  are  not  stated,  except 
upon  Information.  Appellant  nowhere  in. the 
application,  nor  attached  to  It,  shows  or  at- 
tempts to  show  from  whom  he  received  sach 
Information.  If  appellant  had  been  Inform- 
ed that  the  absent  witness  would  testify  as 
Indicated,  his  source  of  Information  should 
have  l)een  stated  and  verified.  As  to  dili- 
gence, the  application  alleges  that  the  absent 
witness  resided  In  Colorado  county,  and  that 
appellant  thought  his  attorney  of  record  ap- 
peared before  the  cierk  of  the  court  and 
made  application  for  snbpoena  for  the  said 
witness  Ned  Morris,  as  the  law  requires  to 
be  done,  on  the  23d  day  of  September,  1914, 
which  application  Is  here  referred  to  and 
made  a  part  of  this  application  commanding 
the  said  witness  Ned  Morris  to  appear  be- 
fore the  court  on  the  28th  day  of  September, 
1914,  at  10  o'clock  a.  m.,  to  testify  in  be- 
half of  the  defendant;  that  this  subpoena 
was  turned  over  to  the  sheriff  of  Colorado 
cotmty,  and  was  by  him  "returned  Into  this 
court  with  the  following  return  marked  there- 
on, 'Cannot  be  found.' "  The  Indictment  was 
returned  into  court  on  19th  of  the  month. 
Under  this  allegation  the  process  was  Issued 
on  23d  of  September,  returnable  on  28th. 
The  case  was  tried  on  29tb  of  September. 
At  what  time  the  sheriff  made  the  return  Is 
not  stated;  In  fact,  the  above  is  the  show- 
ing made  on  the  face  of  the  motion.  We  are 
of  opinion  this  was  not  sufficient  diligence. 
If  the  process  had  been  returned  on  24th, 
and  the  case  set  for  the  28th,  further  steps 
would  be  necessary,  and  an  attempt  at  dili- 


gence would  have  demanded  that  other 
process  be  issued  at  once.  The  sherlirs  re- 
turn does  not  show  what  diligence  was  ex- 
ercised on  his  part  to  secure  the  witness,  but 
he  simply  returns  the  process,  stating  wit- 
ness cannot  be  found.  Appellant  could  have 
ascertained  from  the  sheriff  any  fact  that  be 
knew  about  the  witness,  If  he  knew  anything, 
or  had  heard  anything  of  his  wherealwuts, 
or  could  have  had  the  return  amended  so  as 
to  indicate  where  the  witness  could  l>e  found 
if  the  sheriff  knew  anything  of  it.  But  none 
of  this  was  done.  The  bill  was  accepted  by 
appellant  as  qualified  by  the  court.  If  the 
physical  facts  were  such  that  Kennon  was 
not  approaching  appellant  or  was  not  doing 
what  appellant  said  he  was  Informed  that 
Morris  would  testify,  then  his  testimony 
would  not  be  material.  However,  from  any 
viewpoint,  we  are  of  opinion  the  diligence  Is 
not  sufficient ;  nor  Is  the  statement  with  ref- 
erence to  the  testimony  expected  to  be  shown 
so  stated  as  to  be  positive  In  Its  character 
that  Morris  would  swear  to  su<^  facts;  nor 
does  he  state  the  means  of  Information  upon 
which  he  predicates  his  statement. 

The  only  other. question  presented  In  the 
motion  Is  want  of  sufilclent  evidence  to  Jus- 
tify the  verdict  The  state's  evidence  is 
amply  sufficient  to  justify  the  verdict  It  is 
unnecessary  to  repeat  or  discuss  It 

The  Judgment  Is  affirmed. 


SERBATO  V.  STATE.    (No.  2990.) 
(Court  of  Criminal  Appeals  of  Texas.     May  6, 
1914.     Rehearing  Denied  June  3,  1^14.) 

1.  iNniCTICKNT  AND    Infokmation    ({   139*)— 
Retubn—Reoobd— Amendment— CUANGE  of 

Venue. 

Code  Or.  Proc.  1811,  art  232,  provides  that 
an  indictment  is  considered  as  presented  when 
it  has  been  duly  acted  on  by  the  grand  jury  and 
received  bv  the  court  Supreme  Court  Rule  110 
(142  S.  W.  xzv)  declares  that  the  record  must 
show  that  the  indictment  was  presented  in  open 
court  by  a  quorum  of  the  grand  jury,  and  Code 
Cr.  Proc.  1911,  art  630,  declares  that  before  a 
change  of  venue  is  ordered  in  any  case  all  mo- 
tions to  set  aside  the  indictment  and  all  special 
pleas  and  exceptions  which  have  been  filed  shall 
be  disposed  of  by  the  court  of  original  jurisdic- 
tion, held,  that  where  the  record  of  the  re- 
turn of  an  indictment  only  showed  that,  on  a 
specified  date,  the  grand  jury  appeared  in  open 
court  and  presented  the  following  true  bill  of 
indictment,  etc.,  a  motion  to  quash  because  it 
did  not  appear  that  the  indictment  was  present- 
ed by  a  "quorum  of  the  grand  jury"  should  have 
been  made  in  the  court  of  original  jurisdiction 
and,  being  a  mere  matter  of  procedure,  could 
not  be  made  in  the  court  to  which  the  venue  was 
changed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  473 ;  Dec.  Dig.  g 
139.*] 

2.  Indictment  and   Information    (|   11«)— 
Pbkhentation— Clkbk'b  Minutes. 

Where  an  indictment  is'  found  and  present- 
ed by  a  quorum  of  the  grand  jury,  its  legality 
is  not  nfl'pcted  by  the  fact  that  the  clerk  may 
have  neglected  to  enter  the  fact  on  his  minutes ; 
the  court  being  authorized,  on  his  attention  be- 
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ing  called  to  the  omission,  to  order  the  minutes 
corrected. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  62-75;  Dec. 
Dig.  J  ll.«] 

3.  Cbiminal  Law  (§  422*)— Evidkhcb— Un- 
lawful Act— SuBsxQUENT  Statkkknis  and 
Acts. 

Where  decedent  was  killed  by  a  company 
of  men  illegally  organized  in  Texas  to  invade 
Mexico,  merely  as  an  incident  of  the  purpose 
of  the  organization,  in  order  to  prevent  decedent 
from  informing  concerning  them,  and  the  con- 
spiracy did  not  end  until  the  company  were  ar- 
rested and  incarcerated,  evidence  as  to  what 
was  said  and  done  by  the  conspirators,  or  any 
of  tbem,  after  decedent's  death  and  prior  to  their 
arrest  was  admissible. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  984-988;  Dec.  Dig.  {  422.»] 

4.  Cbimikal  Law  (§  423*)— Evidence— Acts 
AND  Dbcj:.abation8  of  Consfiratobs. 

The  rule  that  evidence  of  acts  and  declara- 
tions of  a  conspirator  in  furtherance  of  the  com- 
mon design  is  admissible  against  another  con- 
spirator pending  the  conspiracy  and  until  its 
final  termination  includes  anything  that  is  with- 
in the  contemplation  of  the  conspiracy,  Biich  as 
dividing  the  spoils,  ur  any  matter  that  may  be 
subsequent  to,  but  included  in,  the  scope  of  the 
agreement. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  989-1001 ;  Dec.  Dig.  {  423.*] 

6.  Criminai.  Law  (|  422*)— Evidence— Acts 
and  stateuent8  of  conbfibatobs. 

Acts  and  statements  of  conspirators  pend- 
ing the  conspiracy  and  in  furtherance  of  the 
common  design  are  admissible  against  a  con- 
spirator on  trial,  though  said  and  done  in  his 
absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8ii  984-988;   Dec.  Dig.  {  422.*] 

6.  Criminal  Law  (§  427*)— Evidence— Dec- 
larations   OF    C0NBFIBAT0B8— PRELIUINARY 

Proof. 

Proof  of  a  plot  or  combination  must  precede 
proof  of  declarations  made  by  either  of  the  con- 
spirators, though  the  acts  and  declarations  of 
separate  parties  in  planning  or  executing  the 
scheme  may  be  shown  in  evidence  of  the  common 
design. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1012-1017;  Dec  Dig.  { 
427.''] 

7.  Cbuunal  Law  (t  60*)— Incidental  Criux 

— CONBPIBATORS'    LIABILITY. 

Where  a  crime  committed  is  not  in  any 
way  connected  with  a  conspiracy,  but  is  the  in- 
dependent act  of  one  of  the  conspirators,  though 
done  while  he  was  engaged  in  the  common  pur- 
pose, the  others  are  not  legally  responsible  there- 
for, but  if  the  crime  is  in  furtherance  of  the  com- 
mon purpose,  and  is  such  an  offense  as  might 
have  been  and  should  have  been  contemplated 
would  result  from  the  execution  of  the  conspira- 
cy, and  it  was  so  executed,  then  all  engaged  in 
the  unlawful  purpose  are  equally  guilty,  though 
at  the  time  they  may  have  been  engaged  in  some 
other  part  of  the  common  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ig  71,  73,  74,  7&-81 ;  Dec.  Dig. 
I  59.*] 

8.  Homicide  (S  169*)— Evidence— Relevanct. 

Where  a  company  was  illegally  organized 
and  equipped  in  Texas  under  an  agreement  to 
invade  Mexico,  such  organization  constituted  a 
felony  in  Texas  as  violating  Pen.  Code  1911, 
arts.  1433-1441,  and  decedent  having  been  Icilled 
by  members  of  the  organization  to  prevent  his 
informing    against   it,   a   flag    with    the   words: 


'The  Liberal  Party  Mexico.    Land  and  Liberty" 
— emblazoned  thereon  and  a  bugle  found  at  the 
conspirators'  camp,  were  admissible,  in  a  prose-- 
cution  against  them  for  the  homicide,  to  show 
they  were  engaged  in  an  illegal  design. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  841-350;   Dec.  Dig.  g  169.*] 

9.  Homicide  (g  111*)  —  Excuse  —  Justifica- 
tion. 

Where  a  sheriff  and  certain  of  his  deputies 

attempted  to  investigate  a  company  illegally  or- 
ganized in  Texas  to  invade  Mexico,  and  as  the 
sheriff  and  his  officers  approached  the  camp  two 
of  tbem  were  captured  by  the  conspirators  and 
the  sheriff  and  one  deputy  fled,  the  fact  that 
the  officers  had  no  legal  authority  to  make  the 
investigation  was  not  justification  nor  excuse  for 
the  killing  of  one  of  the  captured  officers  by  the 
conspirators  some  three  hours  later. 

[Eld.  Note.— For  other  caaes,  see  Homicide, 
Cent.  Dig.  §g  143,  144;   Dec  Dig.  g  111.*] 

10.  Homicide  (g  111*)— AumoBiTT— InvKsn* 
OATioN  or  Offenses. 

Where  a  company  of  conspirators  organized 
in  Texas  to  invade  Mexico,  the  sheriff  of  the 
county  in  which  the  camp  was  located  was  justi- 
fied in  investigating  the  organization,  though  no 
complaints  had  been  filed  nor  warrants  of  ar- 
rest issued. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  143, 144 ;   Dec.  Dig.  g  HI.*] 

11.  Homicide  (g  111*)- Duties. 

Where  a  deputy  sheriff  was  surprised  and 
captured  and  later  killed  by  a  body  of  men  arm- 
ed and  organized  in  Texas  to  invade  Mexico,  it 
was  the  duty  of  the  sheriff,  on  ascertaining  sucb 
crime,  to  nse  all  necessary  force  to  pursue  and 
capture  the  criminals  without  a  warrant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  148,  144 ;  Dec.  Dig.  g  111.*] 

12.  Criminal  Law  (g  610*)— Statements  bt 
Accused— Arrest. 

Where  accused  escaped  from  a  sheriff's 
posse  when  his  co-conspirators  were  arrested, 
and  the  succeeding  day  was  detected  by  a  ranch- 
man, and  there  was  nothing  in  the  litter's  ap- 
pearance or  conduct  to  lead  accused  to  believe 
or  suspicion  that  the  ranchman  contemplated 
taking  him  in  charge  and  delivering  him  to  the 
officers,  the  conversation  tliat  ensued  between 
them  at  the  time  was  not  objectionable  on  the 
ground  that  accused  was  then  under  arrest. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  1163-1174;  Dec.  Dig.  g 
519.*] 

13.  Witnesses  (g  277*)— Aooubed— Cross-ex- 
amination. 

Where  accused  became  a  witness  volnnta- 
rily  in  his  own  behalf,  he  was  subject  to  cross- 
examination  as  any  other  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  925,  979-983;   Dec  Dig.  g  277.*] 

14.  Homicide    (g   260*)  —  Conspiracy  —  Evi- 
dence. 

In  a  prosecution  for  homicide,  evidence  kdd 
to  sustain  a  conviction  of  murder  pursuant  to 
a  conspiracy  to  organize  a  company  in  Texas  to 
invade  Mexico  and  to  prevent  decedent  from 
giving  information  concerning  the  conspirators' 
unlawful  purpose. 

[£^.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  515-517;   Dec.  Dig.  g  250.*] 

15.  Criminal  Law  (g  369*)— Evidence— Otb- 
EB  Offenses. 

Where,  in  a  prosecution  for  homicide  al- 
leged to  have  been  committed  in  pursuance  of  a 
conspiracy  to  organize  in  Texas  an  armed  force 
to  invade  Mexico,  accused  voluntarily  became  a 
witness    in    his   own    behalf,    evidence   obtained 


•For  otber  ca<ea  see  same  topic  and  section  NUMBER  in  Dec  Dig.  t  Am.  Dig.  Ke7-No.  Series  &  Rep'r  Indexes 

Digitized  by  CjOOQ  IC 


Tex.) 


SERRATO  V.  STATB 


1135 


from  him  in  developiiiK  the  homicide  case  was 
not  objectionable  because  it  also  showed  a  con- 
spiracy to  violate  the  neotralit;  laws  of  the 
United  States. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  822-824;  Dec  Dig.  |  369.*1 

16.  Cbiminal  Law  (§§  305,  371*)— Evidsnci:— 
Otuer  Offenses. 

When  extraneous  crimes  are  res  gestos  of 
an  offense  on  trial,  or  tend  to  show  the  intent 
with  which  accused  acted,  and  each  intent  is 
an  issue,  or  tend  to  connect  him  with  the  of- 
fense charged,  they  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fj  807.  830-832;  Dec.  Dig.  Sl 
365,  371.»1 

17.  CKoartAi.  Law  (|  814»)— iNBTBtronowB— 
Issues. 

Where,  in  a  prosecution  for  homicide,  the 
state  did  not  rely  on  a  conspiracy  to  specifically 
kill  decedent,  but  claimed  that  decedent  was 
killed,  as  an  act  incidental  to  the  furtherance  of 
a  conspiracy  to  illegally  organize  in  Texas  a  com- 
pany to  invade  Mexico,  the  court  properly  re- 
fused to  charge  on  conspiracy  to  kill  decedent. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1821,  1838, 1839,  1860,  1865, 
1883,  1890,  1924,  1979-1986,  1987 ;  Dec.  Dig. 
i  814.*1 

18.  HOWCIDK  ((  168*)— Etidbkcb. 

In  a  prosecution  for  killing  decedent  pursu- 
ant to  a  conspiracy  to  organize  in  Texas  a  com- 
pany to  invade  Mexico,  evidence  concerning  the 
carrying  of  arms  and  ammunition  from  Texas 
into  Mexico  was  admissible  as  showing  the  for- 
mation of  an  unlawful  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Hqmicide, 
Cent.  Dig.  (§  341-350;   Dec.  Dig.  f  169. •] 

19.  Cbihihai.  Law  ({  800*)— iNSTKUCnoNS— 
Issuss. 

Where  accused  was  not  being  prosecuted  for 
conspiracy,  but  for  murder  alleged  to  have  been 
committed  as  incidental  to  a  conspiracy  to  or- 
ganize in  Texas  a  company  to  invade  Mexico, 
the  court  did  not  err  in  omitting  to  define  con- 
spiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1808-1810,  1812;  Dec.  Dig. 
J806.*] 

20.  Cbiminai  Law  ({  829*)— Instbuctions— 
Defense. 

Where  the  court  gave  the  cnstomary  charge 
on  presumption  of  Innocence  and  reasonable 
doubt,  and  in  a  separate  paragraph  affirmatively 
presented  accused's  defense,  the  charge  was  not 
objectionable  because  the  part  submitting  the  is- 
sue to  the  jury  for  a  finding  did  not  charge  the 
converse  of  the  proposition  that  if  the  jury  did 
not  believe  that  the  elements  of  the  offense  had 
been  proven  as  required,  they  should  acquit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2011 ;  Dec.  Dig.  f  829.*J 

21.  Indictment  and  Irfobuation  (§  174*)— 
pxincipalb  and  accouflicxs. 

One  charged  in  an  Indictment  as  a  princi- 
pal cannot  be  convicted  as  an  accomplice  to  the 
crime ;  they  being  separate  and  distinct  offenses. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  640-543;  Dec. 
Dig.  S  174.*] 

22.  HoiaciDK   (f  80*)— Pbihcipais— "ACCOK- 
FUOB." 

Where  decedent  was  killed  by  a  company 
of  armed  men,  illegally  organized  to  invade 
Mexico,  and  accused  was  with  the  company  from 
the  time  of  decedent's  capture  until  long  after 
he  was  killed  in  order  that  he  might  not  inform 
against  the  party  accused  was  a  principal  and 
not  an  accomplice,  though  he  was  some  dis- 
tance away  when  the  killing  occurred  and  did 


not  participate  in  it  under  the  statute  definins 
an  accomplice"  as  one  who  is  not  present  at 
the  commission  of  the  offense,  but  who,  before 
the  act  is  done,  advises,  commandai  or  encour- 
ages another  to  commit  the  offense. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ii  48-51;  Dec.  Dig.  f  30.»] 

28.  CsiuiNAi.    Law    (S    89*)— "Pbincipai,"— 
"Accomplice." 

The  dividing  line  between  principals  and 
accomplices  is  that  to  constitute  one  a  "prin- 
cipal" he  must  do  something  in  furtherance  of 
the  common  design  at  the  time  the  offense  is 
committed,  whether  present  or  not  while  aa 
"accomplice"  is  one  who^  though  having  advised 
or  agreed  to  its  commission,  is  not  present  when 
the  offense  is  committed,  or  who  is  not  doing 
anything  at  the  time  in  furtherance  of  the  com- 
mon design. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  71,  73,  74,  76-81 ;  Dec.  Dig. 
i  59.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice;  Princi- 
pal.] 

24.  CwMiNAL  Law  (|  1172*)— Instbuctions— 
Accomplice— Prejudice. 

Where,  in  a  prosecution  for  homicide  com- 
mitted as  incidental  to  a  conspiracy  to  commit 
another  offense,  there  was  no  suggestion  that, 
if  accused  was  guilty  of  any  offense,  he  might 
be  guilty  as  an  accessory  or  an  accomplice,  but 
all  the  evidence  showed  that  if  he  was  guilty  at 
all  it  was  as  a  principal  in  the  transaction,  and 
that  at  the  time  of  the  crime  he  was  engaged 
with  others  in  the  unlawful  conspiracy  of  which 
the  killing  was  the  offspring,  he  was  not  preju- 
diced by  an  instruction  defining  principals,  con- 
taining a  proviso  that  the  offense  was  committed 
during  the  existence  and  in  the  execution  of  the 
common  design  and  intent  of  all,  whether  in  fact 
all  were  actually  present  on  the  ground  when 
the  offense  was  committed  or  not 

[Ed.  Note.— For'  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §|  3128,  3154-3157,  3159-3163, 
3169;   Dec.  Dig.  1 1172.*] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Conrt,  Frio  County; 
J.  F.  MuUally,  Jadge. 

J.  A.  Serrato  was  convicted  of  marder,  and 
he  appeals.    Affirmed. 

R.  W.  Hudson  and  J.  L  PrangUn,  both  of 
Pearsall,  Magus  Smith,  of  Jourdanton,  and 
W.  F.  Ramsey  and  C.  L  Black,  both  of  Aus- 
tin, for  appellant  C.  E.  Lane,  Asst.  Atty. 
Gen.,  for  the  State. 

HARPER^  J.  The  Indictment  in  this 
case  alleges  that: 

"The  grand  jurors,  for  the  county  of  Dim- 
mit, state  aforesaid,  duly  organized  as  such  at 
the  September  term,  A.  D.  1913,  of  the  district 
court  for  said  county,  upon  their  oaths  in  said 
court  present  that  J.  M.  Rangel,  Leonardo  L. 
Vasquez,  Abran  Cisneros,  Domingo  R.  Rosas, 
Bernardino  Mendoza,  Augennio  Alzalde,  Luis 
Mendoza,  Lino  Oonsales,  Miguel  P.  Martinez, 
L.  R.  Ortiz,  Jesus  Gonzales,  J.  A.  Serrato,  Pe- 
dro Perales,  Delipe  Sanchez,  Charles  Cline,  and 
Dan  Daniels,  alias  Dynamiter  Dan,  acting  to- 
gether on  or  about  the  11th  day  of  September, 
A.  D.  1913,  and  anterior  to  the  presentment  of 
this  indictment,  in  the  county  of  Dimmit  and 
state  of  Texas,  did  then  and  there  unlawfully, 
with  malice  aforethought,  kill  Candelario  Ortiz, 
by  shooting  him  with  a  gun." 
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The  venne  was  changed  to  Frio  county, 
and  B  trial  had  there.  The  tacts  would  dis- 
close that  the  sheriff  of  Dimmit  county  was 
Informed  that  guns,  ammunition,  etc.,  were 
being  shipped  Into  his  county  and  unloaded 
at  a  small  station  some  six  miles  from  the 
county  seat;  that  strangers  were  gathering 
In  Ms  county,  and  he  gathered  together  Dep- 
uty Sheriffs  Buck  and  Ortiz  and  City  Mar- 
shal White,  and  the  four  began  an  Investi- 
gation of  the  matter.  Circumstances  led 
them  to  follow  a  trail  leading  to  the  Capones 
ranch,  and  when  they  arrived  near  the 
Capones  windmill  and  a  little  creek,  which 
had  a  growth  of  underbrush  on  Its  banks, 
they  waited  until  daylight,  and  then  the 
sheriff  and  dty  marshall  took  one  trail  lead- 
ing down  to  the  branch,  and  the  two  deputy 
sheriffs  took  another  trail  leading  In  the 
same  direction.  Upon  turning  a  bend  In  the 
branch  Messrs.  Buck  and  Ortiz  faced  some 
18  men  with  rifles  drawn,  who  captured  them 
and  carried  them  to  their  camp,  where  they 
bad  guns,  pistols,  ammunition,  cartridges, 
dynamite,  bayonets,  and  other  implements  of 
war.  About  the  time  these  men  arrived  at 
the  camp  with  the  two  deputies  as  prisoners, 
shots  were  heard  in  the  direction  that  Sher- 
iff Gardner  and  Marshal  White  had .  gone, 
and  some  of  those  who  had  captured  the  two 
deputies  rushed  over  in  that  direction,  while 
others  held  the  two  deputy  sheriffs.  Short- 
ly they  were  called  over  to  where  the  others 
were,  and  there  lay  a  dead  Mexican  on 
whose  person  was  afterwards  found  a  red 
flag  with  the  words:  "Partldo  Liberal  Mex- 
Icano.  Tlerra  y  Llbertad" — emblazoned 
thereon,  meaning,  "The  Liberal  Party  Mex- 
ico. Land  and  Liberty."  There  was  also 
found  in  the  creek  at  the  camp  laler  a  bugle. 
The  entire  party  capturing  the  deputy  sher- 
iffs were  Mexicans,  except  one,  an  American 
named  Cline,  They  had  a  captain  elected 
named  Rangel.  When  the  party  got  over  to 
where  the  dead  Mexican  was,  the  sheriff 
and  marshal  were  seen  at  some  distance,  and 
Cline  called  to  the  sheriff  and  marshal  to 
come  there.  As  they  started  to  do  so  Dep- 
uty Sheriff  Buck  called  to  them  not  to  do 
so,  and  when  he  did  so  a  general  fusillade 
was  opened  on  the  sheriff  and  city  marshal, 
who  fled.  Mr.  Buck  testifies  that  appellant 
was  one  of  the  men  with  rifles  who  captured 
Ortiz  and  himself,  and  that  he  also  was  one 
of  the  men  who  fired  on  the  sheriff  and  mar- 
shal. Appellant  admits  his  presence,  hot  de- 
nies that  he  was  one  of  the  party  who  cap- 
tured the  two  deputies,  and  denies  that  be 
fired  on  the  sheriff,  i^eeiug  that  their  ren- 
dezvous was  discovered,  Capt.  Rangel  and 
all  of  his  men  made  arrangements  to  at  once 
depart  in  the  direction  of  the  Mexico  line. 
They  each  took  a  rifle  and  pistol  and  a  lot  of 
ammunition  and  supplies,  and,  tying  Buck's 
and  Ortiz's  hands  behind  them,  loaded  them 
with  supplies,  maldng  pack  horses  of  them. 
They  traveled  through  the  brash  some  three 
ac  four  miles.    When  they  came  to  a  bank, 


a  bard  dlmb,  Ortiz  attempted  to  climb,  bnt 
failed  to  do  so.  Buck  succeeding  In  doing  so. 
Buck  says  at  the  time  they  were  captnred 
three  or  four  of  the  captors  told  Capt  Ran- 
gel that  Deputy  Sheriff  Ortiz  was  one  of  the 
men  who  had  been  Informing  on  them,  when 
the  captain  remarked  he  would  Inform  no 
more;  that  they  would  kill  taim.  After  bis 
ineffectnal  attempt  to  climb  the  bill,  Ortiz 
remarked  that  he  could  not  climb,  loaded  as 
he  was,  with  bis  hands  tied  behind  him,  and 
U  they  were  going  to  idll  him,  they  had  Just 
as  well  do  it  then.  The  captain  ordered  all 
except  four  men  to  proceed  with  Mr.  Bncic, 
and  after  they  bad  'traveled  some  40  steps 
Mr.  Buck  and  those  with  him  heard  a  vol- 
ley of  shots,  and  Capt  Rangel  and  those  re- 
maining wltii  him  shortly  thereafter  joined 
the  others.  Ortiz  vras  found  at  this  point 
that  night  with  five  bullet  wounds  in  bis 
body  any  one  of  three  of  them  being  fatal. 
The  party  proceeded  then  on  their  way,  forc- 
ing Buck  along. 

The  sheriff,  when  he  escaped,  proceeded 
to  organize  a  posse,  and  that  evening  about 
4  o'clock  Capt.  Rangel  and  his  band,  after 
a  parley,  agreed  to  deliver  Mr.  Buck  to  the 
posse,  if  the  posse  would  agree  not  to.  pur- 
sue the  captain  and  his  men  no  further,  and 
would  give  them  a  statement  that  they  were 
to  be  allowed  a  passport  This  was  agreed 
to,  and  Mr.  Buck  was  delivered  to  the  posse. 
At  this  time  the  posse  was  Informed  that  Or- 
tiz was  tied  to  a  tree  near  the  point>  where 
Buck  had  last  seen  him.  The  posse  depart- 
ed and  sent  men  to  relieve  Ortiz.  When 
they  got  to  the  point  designated  they  found 
him  dead,  as  hereinbefore  stated.  Another 
posse  was  organized  by  the  sheriff,  and  Capt 
Rangel  and  his  company  again  pursued,  tbis 
time  Lieut  Allen  of  the  United  Stat^  Army, 
and  some  of  his  soldiers.  Joining  In  the  pur- 
suit The  next  day  they  were  overtaken 
near  the  line  of  Mexico.  As  the  posse  ap- 
proached two  volleys  were  fired  at  the  posse ; 
these  shots  were  returned,  when  Capt  Ran- 
gel and  his  men  raised  a  flag  of  truce  and 
surrendered.  There  were  2  dead  and  13  of 
the  men  named  in  the  indictment  captnred. 
Appellant  was  seen  to  flee  while  the  shoot- 
ing was  going  on,  and  the  next  day  be  was 
found  near  this  place  by  Mr.  Carrlgan,  who 
took  charge  of  him,  and  he  was  incarcerated 
in  Jail  with  the  others.  Cline  said  that  their 
"orders  were  to  shoot  anything  except  Amer- 
ican soldiers;  to  kill  any  sherifTs  posse,  or 
any  citizens  that  might  come — ^to  fight  to  a 
finish."  It  Is  conclusively  shown  that  this 
band  had  organized  to  invade  our  sister  re- 
public, Mexico,  for  exactly  what  purpose  Is 
not  disclosed  by  the  record,  except  that  It 
was  an  armed  force. 

[t]  As  the  transcript  of  the  proceedings 
from  the  district  court  of  IMmmit  county  to 
the  district  court  in  Frio  county  only  show- 
ed that  "on  this  the  15th  day  of  September, 
1913,  the  honorable  grand  Jury  appeared  in 
open  court  and  presented  the  foUoiiting  tm^ 
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blU  of  Indictment:  No.  5S3,  State  of  Texas 
V.  J.  M.  Rangel  et  al."— a  motion  was  made 
In  the  district  court  of  Frio  county,  after 
change  of  venue,  to  abate  or  quash  the  In- 
dictment, on  the  ground  that  the  entry  made 
In  the  minutes  of  the  district  court  of  Dim- 
mit county  as  disclosed  by  the  transcript  did 
not  show  that  "a  quorum  of  the  grand  Jury" 
was  present  when  the  indictment  was  pre- 
sented. The  language  used  in  the  minutes 
would,  taken  literally,  embrace  the  entire 
grand  jury,  for  it  says  "the  honorable  grand 
Jury  appeared  in  open  court  and  presented 
the  indictment,"  and  article  282  of  the  Code 
of  Crlm.  Proc.  says: 

"An  indictment  is  to  be  considered  as  'pre- 
sented' when  it  has  been  duly  acted  upon  by 
the  grand  jury  and  received  by  the  court." 

The  entry  made  would  be  In  literal  compli- 
ance with  this  law,  but  appellant  Insists  that 
rule  110,  adopted  by  the  Supreme  Court  (142 
S.  W.  xxt),  provides:  "The  record  should  show, 
and  it  should  appear  In  the  transcripts  of  the 
record  for  the  Court  of  Criminal  Appeals: 
First  That  the  indictment  was  presented  in 
open  court,  a  quorum  of  the  grand  Jury  being 
present,"  and  that  as  this  entry  in  the  min- 
utes does  not  specifically  state  that  a  quorum 
of  the  grand  jury  was  present,  the  indictment 
should  be  abated.  If  this  moUon  had  been 
made  in  the  court  where  the  indictment  was 
returned,  it  would  have  been  proper  to  have 
the  entry  made  In  the  minutes  amended  so 
as  to  conform  to  the  requirements  of  the 
rule,  but  the  question  here  presented  is.  Can 
this  motion  be  made  In  the  district  court  of 
Frio  county,  after  the  venue  had  been  chang- 
ed, which  court  would  have  no  control  over, 
nor  power  to  order  or  permit  amendments  to, 
the  minutes  of  the  district  court  of  Dimmit 
county?  Appellant  earnestly  insists  that  the 
motion  can  be  made  In  the  district  court  of 
Frio  county,  and  that  court  would  have  no 
option  but  to  abate  the  Indictment  He  pre- 
sents the  question  at  length  in  a  very  able 
and  exhaustive  brief,  and  contends  that  the 
case  of  Caldwell  v.  State,  41  Tex.  86,  was  ren- 
dered when  the  statute  was  different  from 
what  it  now  appears  to  be;  that  the  articles 
of  the  Code  were  amended  relating  to  change 
of  venue  in  the  revision  of  1876,  and  while 
the  rule  announced  in  the  Caldwell  Case  had 
seemingly  been  followed  in  all  the  decisions 
since  then,  yet  appellant  contends  that  the 
rule  therein  announced  is  not  a  proper  con- 
struction of  our  present  statute,  and  the 
Caldwell  Case  has  been  followed  because  the 
court's  attention  had  not  been  called  to  the 
change  in  the  statute.  The  principles  of  law 
announced  In  the  Caldwell  Case  by  Judge 
Boberts  are  not  dependent  entirely  upon  stat- 
utory enactments,  but  are  in  accordance  with 
the  -recognized  rules  of  law  governing  all  such 
matters — that  motions  which  do  not  go  to  the 
merits  of  the  case  or  substance  of  the  indict- 
ment, but  which  go  only  to  some  matter  of 
procedure,  such  as  the  entry  of  an  order,  and 
which  could  have  been  amended,  corrected, 
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or  entered  by  order  of  the  court,  must  be 
made  before  announcement  of  ready  for  trial, 
and  In  the  court  where  the  proceedings  were 
had  or  indictment  returned. 

Article  630  of  the  Code  of  Criminal  Pro- 
cedure, which  provides  that  before  a  change 
of  venue  is  ordered  in  any  case,  all  motions 
to  set  aside  the  indictment,  and  all  special 
pleas  and  ^exceptions  which  are  to  be  deter- 
mined by  the  Judge,  and  which  have  been 
filed,  shall  be  disposed  of  by  the  court,  and,  if 
overruled,  the  plea  of  not  guilty  entered  was 
not  intended  to  deprive  a  defendant  of  any 
substantial  right,  but  was  passed  as  much  in 
his  Interest  as  In  the  Interest  of  the  state — 
to  compel  the  Judge  before  changing  the  ven- 
ue to  pass  on  all  pleaa  on  file  and  enter  Judg- 
ment thereon,  and  if  he  erred,  such  error 
might  be  reviewed  on  appeal.  But  we  think 
if  no  pleas  of  any  character,  opier  than  that 
of  not  guUty,  as  in  this  case,  are  made,  only 
such  pleas  as  go  to  the  merits  or  matters  of 
substance  in  the  Indictment  can  be  presented 
after  the  case  has  passed  from  the  control  of 
the  court  In  which  the  indictment  was  re- 
turned. This  was  the  holding  of  Judge  Bob- 
erts In  the  Caldwell  Case,  and  we  think  the 
correct  holding.  If  appellant  had  filed  a 
sworn  plea  alleging  as  a  fact  that  a  quorum 
of  the  grand  jury  was  not  present  when  the 
indictment  was  returned,  the  court  should 
have  heard  evidence  on  It,  or  any  other  plea 
which  went  to  the  merits  or  substance  of  the 
Indictment,  because  our  Constitution  pro- 
vides that  no  man  shall  be  tried  except  upon 
indictment  duly  returned  by  a  grand  jury, 
and  if  a  plea  raises  a  question  that  an  In- 
dictment has  not  been  so  found  and  returned 
into  court,  it  presents  a  question  of  fact  upon 
which  the  court  should  hear  evidence  and 
act  thereon,  for  this  question  can  be  raised 
at  any  time,  and  in  any  trial  court  where  the- 
case  may  be  pending. 

[2]  But  when  there  is  no  plea  alleging  that 
a  quorum  of  the  grand  Jury  was  not  present 
when  the  indictment  was  found  and  present- 
ed in  court,  but  only  an  allegation  that  the 
minutes  of  the  court  do  not  show  this  fact 
this  presents  a  matter  as  to  mere  matter  of 
form,  which,  if  called  attention  to  in  the 
court  where  the  Indictment  was  returned, 
could  be  corrected  and  amended,  and  does 
not  go  to  the  merits,  for  the  indictment  would 
be  a-  legal  one  if  found  and  presented  by  a 
quorum  of  the  grand  jury,  if  the  clerk  had  in 
fact  made  no  entry  Ip  his  minutes — the  neg- 
lect of  the  clerk  would  not  nullify  the  legal 
act  of  the  grand  Jury,  and  the  court  when  the 
question  was  raised  could  order  the  entry 
then  made  in  the  minutes.  Not  only  has  this- 
been  the  rule  in  all  the  cases  cited  by  appel- 
lant (to  wit,  Goode  V.  State,  57  Tex.  Cr.  B. 
220,  123  S.  W.  597;  Vance  v.  State,  34  Tex. 
Cr.  B.  395,  30  S.  W.  792;  Logglns  v.  State,  8 
Tex.  App.  434;  Ex  parte  Cox,  12  Tex.  App. 
665;  Barr  v.  State,  16  Tex.  App.  333;  English 
v.  State,  18  S.  W.  678),  but  in  all  cases  decided 
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by  this  court  We  want  to  commend  counsel 
for  fairly  stating  the  holding  of  the  court 
heretofore  and  citing  the  authorities,  but  we 
cannot  agree  with  blm  as  to  the  distinction 
he  tries  to  draw.  He  tblnlis  that  they  proceed 
■  upon  incorrect  interpretation  of  the  statute, 
or  that  the  amended  statute  had  been  over- 
looked, and  that  the  holding  was  that  article 
C30  of  the  Code  of  Criminal  Procedure  gov- 
erned the  matter,  and  the  court  "based  its 
holding  on  this  article  of  the  Code,  while  we 
think  article  576  shows  that  the  matters  com- 
plained of  in  appellant's  plea  are  matters  of 
form,  ahd  as  said  by  Judge  White  In  Barr  v. 
State,  16  Tex.  App.  335: 

"IrregularitieB  in  the  record  entry  of  the  pre- 
sentment of  an  indictment  do  not  constitute 
cause  for  setting  aside  the  indictment,  or  in  ar- 
rest of  judgment  Such  matters  should  be 
mooted  by  suggestion  in  limine  to  the  court 
Kherein  the  indictment  tea*  presented,  and  are 
not  available  in  a  different  forum  to  which  the 
venue  has  been  changed." 

In  the  case  of  Hamilton  v.  State,  145  S. 
W.  350,  are  collated  a  number  of  author- 
ities in  this  state  holding  that  where  the 
matter  complained  of  does  not  relate  to  a 
matter  of  substance  but  of  form  only,  such 
complaint  must  be  timely  made,  and  at  a  time 
when  the  trial  court  could  have  the  matter 
corrected  If  the  facts  justified  it  In  so  doing. 
The  court  did  not  err  in  refusing  to  quash  the 
Indictment. 

Appellant  also  moved  to  quash  the  special 
venire  drawn.  While  this  matter  Is  not  pre- 
sented in  the  brief  filed  in  this  court,  yet  we 
have  carefully  scrutinized  the  papers  relat- 
ing thereto,  and  the  venire  was  drawn,  serv- 
ed, and  returned  in  accordance  with  the 
provisions  of  the  law. 

[3]  In  a  number  of  bills  of  exception  ap- 
pellant complains  of  the  introduction  of  any 
testimony  as  to  what  was  said  or  done  by 
Capt.  Rangel  or  any  of  his  company  after 
the  death  of  Ortiz  until  their  arrest,  his 
contention  being  that  if  the  state  relied  on 
a  conspiracy  to  kill  Ortiz  to  hold  appellant 
as  a  principal,  then  after  the  accomplish- 
ment of  that  act,  the  acts,  conduct,  and 
words  of  his  co-conspirators  would  not  be 
admissible  after  the  accomplishment  and 
end  of  the  conspiracy.  If  appellant's  prem- 
ise was  correct  that  the  state  relied  on  a 
specific  agreement  and  conspiracy  to  kill 
Ortiz  and  nothing  else  to  prove  Its  case,  then 
undoubtedly  his  proposition  would  be  correct, 
and  the  authorities  cited  by  him  so  hold. 
But  did  the  state  allege  or  attempt  to  prove 
any  agreement  or  spedflc  agreement  to  kill 
Ortiz?  Herein  is  where  appellant  is  wrong- 
in  his  premise.  The  state  endeavored  to 
prove,  and  the  evidence  tended  to  show,  only 
that  Capt  Rangel  bad  organized  a  company 
to  invade  Mexico;  that  they  selected  a  point 
In  Dimmit  county  to  gather  and  rendezvous; 
that  appellant  Joined  this  company,  knowing 
its  object  intent,  and  purpose,  and  its  ac- 
complishment, agreement  or  conspiracy, 
whichever  you  may  call  it,  was  not  at  an 


end  when  the  imrtles  were  arrested,  but  they 
and  all  of  them  were  at  that  time  engaged  in 
furtherance  of  that  agreement  or  conspiracy, 
and  the  evidence  amply  supports  this  conclu- 
sion that  the  killing  of  Ortiz  was  an  incident 
to  the  conspiracy  and  an  accohiplisbment  of 
the  agreement;  and  whether  or  not  api>ellant 
could  be  held  as  a  principal  in  the  killing  of 
Ortiz,  be  firing  none  of  the  shots,  is  a  fact  to 
be  gathered  from  all  the  facts  and  circum- 
stances attendant  upon  the  agreement  or  con- 
spiracy and  the  efforts  to  accomplish  it  and 
in  furtherance  of  it  That  this  company  was 
gathered  together,  organized,  and  equipped 
for  an  illegal  purpose  is  amply  shown  by  all 
the  testimony,  and  Is  admitted  by  appellant 
in  his  testimony.  But  be  most  empbatically 
denies  that  there  was  any  agreement  to  klli 
Ortiz  or  any  one  else  in  Dimmit  county  so 
far  as  he  knew ;  that  he  entered  into  no  such 
agreement  or  consplraqy.  The  conspiracy 
or  agreement  shown  by  the  record  and  admit- 
ted by  appellant  was  not  at  an  end  ontll  the 
time  of  their  arrest  and  Incarceration  In  JalL 
The  question  as  to  whether  or  not  tbe  fttcts 
and  circumstances  connect  appellant  with 
the  killing  of  Ortiz  sufficiently  to  bind  him  as 
a  principal  Is  another  question,  bat  the  oonrt 
certainly  did  not  err  In  admitting  the  tes- 
timony, as  It  all  had  a  bearing  on  that  Issue. 
[4]  It  has  always  been  the  rule  in  this 
state  that  the  acta  and  declarations  of  one 
conspirator  In  furtherance  of  the  common 
design  are  admissible  against  another  con- 
spirator pending  the  conspiracy  and  until 
its  final  termination.  This  proposition  in- 
cludes anything  that  was  within  tbe  contem- 
plation of  the  conspiracy,  such  as  dlvidlns 
the  spoils,  or  any  of  those  matters  that  may 
be  subsequent  to,  but  included  In  the  scope 
of  the  conspiracy.  O'Neal  v.  State,  14  Tex. 
App.  682 ;  Rlx  V.  State,  33  Tex.  Or.  R.  35.^ 
26  S.  W.  505; 'Franks  v.  State,  30  Tex.  Cr. 
R.  149,  35  S.  W.  977;  Small  v.  State,  40  S. 
W.  790 ;  Long  V.  State,  55  Tex.  Or.  R.  67,'  114 
S.  W.  632;  Gracy  v.  State,  57  Tex.  Cr.  R. 
68,  121  8.  W.  706;  Milo  v.  State,  58  Ttex. 
Cr.  R.  196,  127  S.  W.  1028:   Kipper  v.  State, 

45  Tex.  Cr.  R.  384,  77  S.  W.  611;  Holt  ▼. 
State,  30  Tex.  Cr.  R.  299.  45  S.  W.  1016,  46 
8.  W.  829;  Eggleston  v.  State,  59  Tex.  Cr. 
R.  642,  128  S.  W.  IIIL 

[S]  And  what  Is  said  and  done  by  any  of 
the  conspirators,  pending  the  conspiracy  and 
in  furtherance  of  the  common  design,  is  ad- 
missible against  the  one  on  trial,  though  said 
and  done  in  his  absence.    Wallace  v.  State, 

46  Tex.  Cr.  R.  349,  81  S.  W.  966;  Bari>er  v. 
State,  69  S.  W.  515;  Trevino  v.  State,  38 
Tex.  Ct.  R.  64,  41  S.  W.  609;  Dobbs  v.  State, 
51  Tex.  Cr.  R.  115,  100  S.  W.  046;  Roma  v. 
State,  55  Tex.  Cr.  R.  345,  116  S.  W.  598;  Cox 
V.  State,  8  Tex.  App.  254,  34  Am.  Rep.  746; 
Smith  V.  State,  21  Tex.  App.  96,  17  S.  W. 
560;  Armstead  v.  State,  22  Tex.  App.  59. 
2  8.  W.  627;  Slade  v.  State,  29  Tex.  App. 
391,  16  S.   W.  253;    Richards  v.    State.   53 


Digitized  by 


Google 


Tox.) 


SEURATO  V.  STATE 


1139 


Tkx.  Cr.  R.  409,  110  S.  W.  4S2;  Bowen  t. 
State,  47  Tex.  Cr.  R.  144,  82  S.  W.  620;  Wil- 
liams T.  State,  45  Tex.  Cr.  R.  240,  75  S.  W. 
509;  Chapman  v.  State,  45  Tex.  Or.  R.  484, 
76  S.  W.  477;  Hannon  v.  State,  5  Tex.  App. 
551;  Taylor  v.  State,  S  Tex.  App.  200  > 
Moore  v.  State,  15  Tex.  App.  1 ;  Eggleston  v. 
State,  59  Tex.  Cr.  R.  542,  128  S.  W.  1111. 
.  [8]  And  as  to  the  general  rule  governing 
these  matters  Mr.  Phillips  In  his  work  on 
Evidence  says: 

"It  is  an  established  rule  that  when  several 
persona  are  proved  to  have  combined  toffether 
for  the  same  illegal  purpose,  any  act  done  by  one 
of  the  party  in  pursuance  of  the  original  concert- 
ed plan  with  reference  to  the  common  object  is, 
in  contemplation  of  law,  the  act  of  the  whole 
party.  Pb.  on  Ev.  (5th  Ed.)  168.  And  proof 
of  the  plot  or  combination  must  precede  proof 
of  declarationB  made  by  either  of  the  conspira- 
tors, though  the  acts  and  declarations  of  sepa- 
rate parties  in  the  planning  or  execution  of  the 
scheme  may  be  shown  in  evidence '  of  the  com- 
mon design.  State  v.  Simmons,  4  Strob.  (S.  C.) 
266 ;  Kegina  v.  Mear,  1  EnR.  Law  &  £q.  581 ; 
State  V.  Ripley,  31  Me.  3SG;  Glory  v.  State, 
13  Arlt.  236 ;  Hardin  v.  State,  4  Tex.  App.  366. 

"The  correct  rule  is  also  stated  by  Mr.  Green- 
leaf.  He  says:  "The  same  principles  apply  to 
the  acts  and  declarations  of  one  of  a  party  of 
conspirators  in  regard  to  the  common  design  as 
nfTecting  bis  fellows.  Here  a  foundation  must 
first  be  laid  by  proof  sufficient,  in  the  opinion 
of  the  Judge,  to  establish  prima  facie  the  fact  of 
conspiracy  between  the  parties,  or  proper  to  be 
laid  before  the  jury  as  tending  to  establish  such 
fact.  The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  thus  shoiyn,  every  act 
and  declaration  of  each  member  of  the  con- 
federacy in  pursuance  of  the  original  concerted 
plan  and  with  reference  to  the  common  object 
is,  in  contemplation  of  law,  the  act  and  declara- 
tion of  them  all,  and  is  therefore  original  evi- 
dence against  each  of  them.  It  malces  no  differ- 
ence at  what  time  any  one  entered  into  the 
conspiracy.  Every  one  who  does  enter  into  a 
common  purpose  or  design  is  generally  deemed  In 
law  a  party  to  every  act  which  may  afterwards 
be  done  by  any  of  the  others,  in  furtherance  of 
such  common  design.' " 

Doubtless  appellant  will  accede  to  all  these 
rules  of  law,  and  admit  that  the  testimony 
would  be  admissible  against  him  If  be  was 
being  prosecuted  for  engaging  in-  this  con- 
spiracy, but  he  may  contend  that,  as  he  was 
being  prosecuted  for  a  matter  that  grew  out 
of  and  was  incident  to  this  conspiracy.  It 
should  not  be  admitted  against  him,  unless 
it  be  shown  that  he  was  in  some  way  con- 
nected with  the  offqpse  which  was  com- 
mitted by  another  during  the  time  of  the 
conspiracy  and  while  the  object  and  purpose 
of  the  conspiracy  was  being  furthered  and  ac- 
tively engaged  in  by  all  of  the  conspirators, 
including  appellant.  As  to  whether  the  kill- 
ing of  Ortiz  was  in  furtherance  of  the  com- 
mon purpose  of  all,  and  if  so  was  legally 
within  the  contemplation  and  agreement  of 
them  all,  is  a  question  that  arises  In  the 
case,  and  necessarily  all  the  acts  and  con- 
duct of  each  of  the  parties  during  the  exis- 
tence and  while  actively  engaged  in  the  fur- 
therance of  the  common  purpose  and  design 
would  be  admissible  on  that  issue.  In  the 
case  of  Mitchell  v.  State,  36  Tex.  Cr.  R.  310, 


36  S.  W.  489,  this  court,  speaking  through 
Judge  Hurt,  says: 

"  'If  several  conspire  to  invade  a  man's  house- 
hold, and  go  to  it,  armed  with  deadly  weapons, 
to  attack  and  beat  him,  whereupon  one  gets  Into 
difficulty  with  him  and  kills  him,  the  rest  are 
guilty  also  of  murder,  though  they  did  not  mean 
it.'  1  Bishop's  New  Crim.  Law,  $  633,  snbdiv. 
6,  citing  Williams  v.  State,  81  Ala.  1,  1  South. 
179  (60  Am.  Rep.  183].  'Where  two  combine 
to  fight  a  third  with  fists,  if  death  accidentally 
results  from  a  blow  inflicted  by  one,  the  other 
also  is  answerable  for  the  homicide.  But  if  the 
one  resorts  to  a  deadly  weapon  without  the  oth- 
er's knowledge  or  consent,  he  only  is  thus  liable.' 
1  Bishop's  New  Crim.  Law,  §  637,  subdiv.  5. 
Mr.  Bishop  deduces  the  following  rules  on  the 
subject :  'The  rules  to  determine  responsibility 
are  in  reason,  and  fairly  well  deducible  from  the 
modern  authorities,  substantially  as  follows: 
One  is  responsible  for  wliat  of  wrong  flows  di- 
rectly from  his  corrupt  intentions,  but  not, 
though  intending  wrong,  for  the  product  of  an- 
other's independent  act.  If  he  set  in  motion  the 
physical  power  of  another,  he  is  liable  for  its 
result.  If  he  contemplated  the  result,  he  is  an- 
swerable, though  it  is  produced  in  a  manner  he 
did  not  contemplate.  If  be  did  not  intend  it  in 
kind,  yet  if  it  was  the  ordinary  effect  of  the 
cause,  he  is  responsible.  If  he  awoke  into_  ac- 
tive and  indiscriminate  power,  he  is  responsible. 
If  he  gave  directions  vaguely  and  incautiously, 
and  the  person  receiving  them  acted  according 
to  what  he  might  have  foreseen  would  be  the 
understanding,  he  is  responsible.  But  if  the 
wrong  done  was  a  fresh  and  independent  prod- 
uct of  the  mind  of  the  doer,  the  other  is  not 
criminal  therein  merely  because,  when  it  was 
done,  he  meant  to  be  a  partaker  with  the  doer 
in  a  different  wrong.'  Id.  g  641.  It  follows, 
then,  if  the  authorities  cited  enunciated  the  cor- 
rect doctrine  on  this  subject,  that  if  the  de- 
fendant and  Kane  Neal  combined  together  to 
whip  or  beat  the  deceased,  and  to  do  so  at  all 
hazards,  and,  if  necessary  to  that  end,  to  take 
his  life.  In  case  he  resisted  It  or  fled  from  it. 
one  would  be  responsible  for  the  act  of  the 
other.  If,  in  such  case,  they  came  Upon  him, 
and  he  resisted  being  beaten,  and,  in  order  to 
accomplish  their  common  purpose,  they  either 
killed  him  with  a  picket  or  a  pistol,  it  would 
be  murder.  If  he  Oed  from  them  to  avoid  being 
whipped,  and  they  killed  him  with  a  picket  or  a 
pistol  in  his  flight,  it  would  be  murder,  that  is, 
if  the  picket  was  in  its  nature,  as  used,  a  dan- 
gerous and  deadly  weapon,  and  what  was  done 
with  it  or  with  the  pistol  was  directly  and  im- 
mediately dangerous  to  the  life  of  the  deceased, 
and  80,  if  he  submitted,  and  they  beat  him  with 
a  picket  or  a  pistol,  in  a  manner  directly  and 
immediately  dangerous  to  his  life,  and  death 
resulted,  both  would  have  been  gnilt:r  of  mur- 
der ;  that  is,  if  the  parties  in  their  joint  agree- 
ment contemplated  the  result,  the  defendant 
would  be  answerable,  though  it  was  produced  in 
a  manner  he  did  not  contemplate.  If  he  did  not 
intend  it  in  kind,  yet  if  it  was  the  ordinary 
e.Tect  of  the  cause,  he  is  responsible." 

[7]  It  is  thus  seen  that  if  the  crime  com- 
mitted is  not  in  any  way  connected  with  the 
common  purpose  and  design,  but  is  an  Inde- 
pendent act  of  one  of  the  parties,  although 
he  did  it  while  engaged  in  the  design,  the 
others  would  not  be  legally  responsible  for 
such  Independent  act,  but  if  the  crime  was  in 
furtherance  of  the  common  purpose  and  de- 
sign, and  the  facts  show  that  it  was  such  an 
offense  as  might  have  been  and  should  have 
been  contemplated  by  the  parties  would  be 
the  result  of  the  execution  of  the  common  de- 
sign, and  it  was  so  executed,  then  all  engaged 
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In  the  unlawful  purpose  are  equally  guilty 
of  the  offense,  although  they,  at  the  time, 
may  hare  been  engaged  in  some  other  part 
of  the  common  purpose  and  design.  And  aa 
all  the  evidence  adduced  was  pertinent  to 
show  whether  or  not  the  killing  of  human 
beings  was  In  contemplation  of  the  parties  if 
necessary  to  accomplish  their  unlawful  de- 
sign, the  court  did  not  err  in  admitting  in 
evidence  all  the  testimony  from  the  time 
Ortiz  and  Buck  were  captured  until  the  con- 
spiracy was  put  an  end  to  by  the  capture  of 
the  conspirators  and  the  brealcing  up  of 
the  conspiracy. 

[S]  It  is  also  contended  that  the  court  err- 
ed in  admitting  in  evidence  the  flag  with  the 
words:  "The  Liberal  Party  Mexico.  Land 
and  I4berty" — emblazoned  thereon,  and  the 
bugle  found  at  the  camp.  It  was  necessary 
for  the  state  to  show  that  the  parties  bad 
gathered  there  and  were  engaged  in  an  un- 
lawful design,  and  this  was  cogent  evidence 
of  that  fact,  together  with  the  other  facts 
and  circumstances.  But  it  is  Insisted  that 
this  only  tended  to  show  that  parties  were 
formed  in  a  company  to  violate  the  neutrality 
laws,  and,  therefore,  a  violation  of  the  United 
States  Penal  Code  and  not  the  laws  of  Texas. 
While  the  evidence  conclusively  shows  that 
they  had  gathered  there  for  the  purpose  of 
violating  that  law,  yet  It  does  not  preclude 
the  fact  that  by  their  acts  and  conduct  they 
were  also  violating  the  law  of  this  state. 
Chapter  1  of  title  18  of  the  Penal  Code  pro- 
vides that  a  conspiracy  is  an  agreement  en- 
tered into  between  two  or  more  persons  to 
commit  any  of  the  offenses  named  In  that 
chapter,  and  embraces  an  agreement  to  com- 
mit any  felony,  and  also  provides  that  a 
conspiracy  entered  Into  In  this  state  for  the 
purpose  of  committing  a  felony  in  any  for- 
eign country  shall  be  punished  in  the  same 
manner  as  if  the  offense  was  to  have  been 
committed  in  this  country.  Under  the  laws 
of  all  nations  the  inciting  of  rebellion  and 
organization  of  armed  forces  against  the  act- 
ing government  is  a  felony  of  very  grave 
grade,  and  that  this  company  had  organized, 
elected  officers,  secured  arms,  and  all  the 
munitions  of  war,  is  amply  shown  by  the  rec- 
ord, under  an  agreement  to  enter  Mexico  for 
an  unlawful  purpose  and  for  the  purpose  of 
resisting  the  legally  constituted  authorities. 
So  they  had  violated,  and  were  engaged  in 
violating,  not  only  the  laws  of  the  United 
States,  but  the  laws  of  this  state  as  well, 
and  could  be  prosecuted  for  conspiracy  in 
this  state. 

[I]  It  is  insisted  tb&t  the  sheriff  and  his 
deputy  were  in  the  wrong  in  proceeding  to  or 
near  this  camp  for  the  purpose  of  making  an 
investigation;  that  no  complaints  had  been 
filed,  and  they  had  no  warrants  of  arrest 
This  is  foreign  to  any  issue  in  the  case,  for  If 
the  sheriff  and  his  deputies  had  been  in  the 
wrong  in  making  an  investigation,  it  would 
furnish  no  excuse  or  JusUflcatlon  for  the 
killing  of  Ortiz  some  three  hours  later,  after 


the  sheriff  had  fled  and  Ortiz  was  in  their 
power. 

[1 0]  But  we  do  not  think  the  sheriff  or  bis 
deputies  are  subject  to  any  censure  for  their 
acts,  but  they  are  rather  to  be  praised.  The 
sheriff  had  information  furnished  that  arms 
and  ammunition  were  being  shipped  Into  bis 
county  and  being  unloaded  at  a  small  way- 
side station;  that  strangers  were  also  gath- 
ering in  his  county,  and  getting  these  daji- 
gerous  implements  and  carrying  them  no  man 
knew  whither.  We  think  It  commendable  in 
him  for  the  protection  of  "his  people  tbat  he 
deemed  it  his  duty  to  make  suitable  Inves- 
tigation of  the  object  and  purpose  of  tlieae 
men  in  gathering  there  and  having  ablpped 
to  them  guns,  ammunition,  dynamite,  etc. 
It  may  be  said  that  as  they  were  of  the 
Mexican  race,  and  there  was  Internal  war  in 
progress  In  Aiexlco,  it  might  be  surmised  that 
they  were  boimd  thither  and  no  danger 
threatened  the  citizens  of  Dimmit  county.  If 
one  had  so  surmised,  the  facts  indicate  he 
would  have  been  correct,  yet  no  one  knew 
that  to  be  the  purpose  and  object  when  the 
sheriff  began  his  inrestigation,  and  if  be  had 
so  known,  it  would  have  been  the  duty  of 
the  sheriff  to  have  made  the  Investigation, 
learned  their  names,  filed  complaints  against 
them,  and  arrested  them.  As  said  before,  no 
censure  or  blame  is  attachable  to  the  sberiff 
or  his  deputies  for  seeking  to  ascertain  the 
true  facts ;,  they  had  endeavored  to  make  no 
arrests  at  the  time  Buck  and  Ortiz  were 
seized,  and  when  these  two  deputies  were 
seized  illegally  in  the  presence  and  sight  of 
the  sheriff.  It  was  his  duty  to  organize  a 
posse,  pursue  and  capture  the  men  who  bad 
thus  kidnapped  two  officers  of  the  law  who 
were  simply  performing  their  duty  under 
their  oath. 

[11]  And  when  it  was  ascertained  that 
Deputy  Sheriff  Ortiz  had  been  slain  by  tbem, 
it  waa  his  duty  to  use  all  necessary  force 
to  pursue  and  capture  them.  It  was  not 
possible  to  file  complaint,  for  he  did  not 
know  who  they  were,  and  if  he  had  taken 
time  ^o  ascertain  their  names  and  then  file 
complaints,  the  appellant  and  his  cocon- 
spirators would  have  been  beyond  his  Ju- 
risdiction and  In  tt>e  Bepubllc  of  Mexico 
ready  to  further  pursue  their  unlawful  en- 
terprise. , 

[12]  As  shown  by  the  testimony,  appellant 
escaped  when  the  majority  of  his  companions 
were  captured ;  the  next  day  he  was  detect- 
ed In  the  brush  by  Mr.  Carrigan,  who  was 
not  an  oiUoer  of  the  law.  When  he  and  Mr. 
Carrigan  met,  a  conversation  ensued,  and 
appellant  objected  to  this  conversation  being 
introduced  in  evidence,  on  the  ground  that 
he  was  then  under  arrest  Mr.  Carrigan 
was  a  ranchman,  and  there  was  notlilt^  in 
his  appearance  or  conduct  to  lead  appellant 
to  believe  or  even  suspect  that  he  contem- 
plated taking  him  in  charge  and  delivering 
him  to  the  officers.  Under  such  circumstanc- 
es there  was  no  error  in  admitting  appel- 
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lant's  stateiueiite,  made  at  that  time,  In  evl: 
dence.  WUUams  v.  State,  53  Tex.  Cr.  R. 
3,  108  S.  W.  371;  Hart  v.  State,  15  Tex. 
App.  202,  49  Am.  Rep.  188;  Grant  v.  State, 
56  Tex.  Cr.  R.  414,  120  S.  W.  481 ;  Craig  v. 
State,  30  Tex.  App.  620,  18  S.  W.  297 ;  Mar- 
tin V.  State,  67  Tex.  Cr.  R.  266,  122  S.  W. 
558 ;   Frye  v.  State,  146  S.  W.  199. 

[13]  Appellant  took  the  witness  stand  In 
his  own  behalf,  admitting  that  he  was  at  the 
rendezvous  and  was  with  the  parties  at  the 
time  Buck  and  Ortiz  were  captured  by  Capt 
Rangel  and  his  company,  but  said  he  did  not 
participate  in  their  capture,  as  he  was  sit- 
ting down  by  a  tree ;  he  admitted  the  shoot- 
ing at  the  sheriff  and  the  city  marshal,  but 
says  he  did  not  participate  therein;  he  ad- 
mitted that  Buck  and  Ortiz  were  tied  and 
made  pack  horses  of,  but  says  he  took  no 
part  in  tying  them  or  loading  them  down; 
be  admits  that  he  was  with  the  company 
when  they  compelled  Buck  and  Ortiz  to  go 
with  them,  but  denies  participation  In  such 
conduct;  he  admits  that  he  was  present 
when  they  came  to  the  slippery  hill  that  Or- 
tiz could  not  or  would  not  climb  loaded  as 
be  was,  and  that  Capt  Rangel  told  him  and 
'  the  others  to  go  on,  and  they  did  so,  taking 
Buck  with  them,  and  after  they  had  gone 
40  or  50  yards  he  heard  the  shots,  but  says 
be  did  not  know  they  intended  to  kill  Or- 
tiz, or  had  done  so,  until  some  time  there- 
after, when  he  expressed  his  disapproval 
of  such  an  act  Thus  it  is  seen  that  he 
made  himself  a  witness  and  testified  to  very 
material  facts  In  his  defense,  and  if  believ- 
ed by  the  Jury,  they  might  have  acquitted 
him  of  being  a  party  to  the  killing  of  Ortiz. 
And  having  taken  the  witness  stand  volun- 
tarily, he  became  subject  to  cross-examina- 
tion the  same  as  any  other  witness,  and  the 
court  did  not  err  In  so  holding.  Morales  v. 
State,  36  Tex.  Cr.  R.  234,  36  S.  W.  435,  846; 
Brown  v. '  State,  38  Tex.  Cr.  R.  897,  44  S. 
W.  176 ;  Oliver  v.  State,  33  Tex.  Cr.  R.  541, 
28  S.  W.  202 ;  Jackson  v.  State,  33  Tex.  Cr. 
R.  281,  26  S.  W.  194,  622,  47  Am.  St  Rep. 
30.  While  defendant  testified  as  above  stat- 
ed, Deputy  Sheriff  Buck  testified  that  de- 
fendant was  one  of  the  men  who  had  their 
guns  leveled  on  him  and  Ortiz  when  they 
were  captured;  that  defendant  informed 
Capt  Rangel  that  Ortiz  was  a  spy  who  had 
been  reporting  on  them  to  the  officers,  when 
the  captain  replied  that  be,  Ortiz,  would  re- 
IHjrt  no  more,  for  they  would  kill  him,  Or- 
tiz, and  defendant  did  not  protest  but  by 
slleuce  acquiesced  in  this  statement  of  the 
captain ;  that  defendant  was  one  of  the  men 
•who  rushed  over  and  attempted  to  capture 
the  sheriff  and  marshal  also,  and  fired  on 
them  while  they  were  fieelng;  that  defend- 
ant was  present  actively  participating  in  all 
the  preparations  of  departure  when  be  and 
Ortiz  were  tied  and  loaded  down;  that  de- 
fendant was  one  of  the  men  who  bad  blm 
In  charge,  and  marched  near  him;  that  de- 
jfendant  was  present  when  Ortiz  declined  to 


climb  the  hill,  and  said  tbey  had  as  well  kill 
blm  then  as  any  other  time ;  that  defendant 
was  one  of  the  men  who  had  charge  of  him. 
Back,  and  marched  him  on  when  the  captain 
told  them  to  go  ahead,  and  that  defendant 
and  others  marched  him  off  40  or  50  steps 
and  then  waited  until  Capt  Rangel  and  those 
who  actually  shot  Ortiz  came  up;  that  de- 
fendant was  one  of  the  guards  who  drove 
him.  Buck,  on  with  epithets  and  threats,  and 
punched  him  with  his  rifie;  that  defendant 
was  present  when  the  posse  approached  to 
secure  his  release,  and  when  he  was  Inform- 
ed that  if  the  posse  fired  he.  Buck,  would  be 
the  first  one  killed ;  and  that  defendant  was 
one  of  those  who  arranged  themselves  in  a 
V  shape  to  capture  the  posse,  being  armed 
all  the  time  with  a  rifle  and  pistol.  So  if 
Buck  Is  to  be  credited,  appellant  was  an  ac- 
tive participant  in  all  the  proceedings  up  to 
the  time  Buck  was  released,  except  in  the 
actual  firing  of  the  shots  that  kUled  Ortiz, 
and  at  this  time  he  was  in  charge  of  Buck, 
not  over  40  or  60  yards  away,  and  waited 
until  those  who  did  fire  the  shots  caught  up. 
And  the  evidence  further  shows  that  after 
Buck's  release  appellant  remained  with  Capt. 
Rangel's  company  until  they  were  overtaken 
the  next  day,  and  was  present  when  the  two 
volleys  were  fired  at  the  posse;  he  then  es- 
caped, but  was  captured  the  next  day  still 
armed  with  bis  rifle;  and  OUne  says  the 
agreement  was  to  kill  any  citizen  or  posse 
who  Interfered  with  their  unlawful  design 
and  purpose.     The  court  charged  the  Jury: 

"In  order  to  warrant  a  conviction  of  a  crime 
on  circumstantial  evidence,  each  fact,  Decessary 
to  the  conclusion  sought  to  be  established,  must 
be  jjroved  by  competent  evidence,  beyond  a  rea- 
sonable doubt;  all  the  facts  (that  is,  the  facts 
necessary  to  the  condnsion)  must  be  consistent 
with  each  other  and  with  the  main  fact  sought 
to  be  proved;  and  the  circumstances,  taken  to- 
gether, must  l>e  of  a  conclusive  nature,  leading, 
on  the  whole,  to  a  satiafactory  conclnsion,  and 
producing,  in  effect,  a  reasonable  and  moral  cer- 
tainty that  the  offense  was  committed  by  the 
accused  or  by  other  persons  (as  charged  in  the 
indictment)  with  whom  he  was  acting  together 
as  a  principal  in  the  execution  of  a  common  de- 
sign to  commit  the  offense  charged  (if  be  was 
so  acting),  and  that  such  offense  was  not  com- 
mitted by  any  other  person, 

"Bat  in  sudi  cases  it  is  not  anffident  that  the 
circumstances  coincide  with,  account  lor,  and 
therefore  render  probable  the  guilt  of  the  de- 
fendant. They  must  exclude,  to  a  moral  cer- 
tainty, every  other  reasonable  hypothesis,  except 
the  defendant's  RuUt,  and  unless  the^  do  -so  lie- 
yond  a  reasonable  doubt,  you  will  find  the  de- 
fendant not  guilty." 

[14]  And  under  this  charge  we  think  the 
evidence  amply  sufficient  to  support  the  ver- 
dict, for  the  facts  and  drcumstances  in  this 
case  authorized  the  Jury  to  find  that  the  kill- 
ing of  Ortiz  was  In  pursuance  of  the  com- 
mon purpose  and  design,  and  especially  l.s 
this  true  of  appellant  whom  Buck  says  told 
Capt  Rangel  that  Ortiz  was  one  of  the  sple.s 
watching  their  movements,  and  silently  ac- 
quiesced when  Rangel  replied,  "He  will  re- 
port no  more,  for  we  will  kill  him,"  and 
when  Ortiz  refused  to  go  on,  they  did  kill 
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him,  If  for  no  other  reason  than  to  keep  him 
from  reporting  on  them  and  frustrating  the 
execution  of  their  purpose  and  design. 

[15]  But  appellant  says  in  compelling  him 
to  testify  in  regard  to  their  organization  and 
purposes,  the  state  was  compelling  appellant 
to  disclose  he  had  committed  another  and 
different  crime,  conspiring  to  violate  the 
neutrality  laws  of  the  United  States.  The 
state  did  not  place  appellant  on  the  stand 
and  could  not  do  so,  and  when  he  voluntarily 
took  the  stand  and  testified,  then  he  could 
be  cross-examined,  and  if  in  developing  the 
case  for  which  he  was  being  tried  the  evi- 
dence necessarily  disclosed  be  had  committed 
other  and  different  crimes  in  connection  with 
this  one,  evidence  of  such  other  crimes  would 
be  admissible  If  it  shed  light  on  the  offense 
for  which  he  was  being  tried.  As  said  In 
Craig  V.  State,  23  S.  W.  1108,  and  Stovall  v. 
State,  97  S.  W.  93,  any  competent  evidence 
which  tends  to  defeat  the  defense  urged  is 
admissible,  though  it  tends  to  show  appel- 
lant la  also  guilty  of  another  offense,  and 
this  even  though  he  has  been  acquitted  of 
such    other   offense. 

[16]  And  it  has  always  been  the  rule  that 
when  extraneous  crimes  are  res  gestae  of  the 
offense  on  trial,  or  tends  to  show  the  intent 
with  which  the  person  on  trial  acted  when 
such  intent  is  an  issue  In  the  case,  or  which 
tends  to  connect  the  defendant  with  the  of- 
fense for  which  be  Is  on  trial,  it  is  admis- 
sible. Oilbraith  v.  State,  41  Tex.  567;  L>ong 
V.  Stete,  11  Tex.  App.  387 ;  Davison  v.  State, 
12  Tex.  App.  215;  McCall  v.  State,  14  Tex. 
App.  362;  Holmes  v.  State,  20  Tex.  App.-518; 
Harwell  v.  State,  22  Tex.  App.  253.  2  S.  W. 
606:  Kelley  v.  State,  31  Tex.  Cr.  R.  211,  20 
S.  W.  365;  Sisk  v.  State,  42  S.  W.  986; 
Fielder  v.  State,  40  Tex.  Cr.  H.  184,  49  S.  W. 
376;  Stanfleld  ▼.  State,  43  Tex.  Cr.  R.  12, 
62  S.  W.  917.  And  when  defendant  takes 
the  stand  as  a  witness  he  is  subject  to  the 
same  rules  as  any  other  witness.  He  may 
be  impeached,  attacked,  sustained,  bolster- 
ed up,  made  to  give  evidence  against  himself, 
cross-examined  as  to  new  matter  and  treat- 
ed In  every  respect  as  any  other  witness 
testifying  in  behalf  of  defendant;  Hare  v. 
State,  56  Tex.  Cr.  R.  6,  118  8.  W.  544,  133 
Am.  St.  Rep.  960 ;  Mlrando  v.  State,  50  S.  W. 
714;  Jackson  v.  State,  33  Tex.  Cr.  R.  287, 
26  S.  W.  194,  622,  47  Am.  St.  Rep.  30 ;  Hutch- 
ins  V.  State,  33  Tex.  Cr.  R.  299,  26  S.  W.  399 ; 
Huffman  v  State,  28  Tex.  App.  177, 12  S.  W. 
588 ;  Brown  v.  State,  38  Tex.  Or.  R.  698,  44 
S.  W.  176;  Pyland  v.  State,  33  Tex.  Cr.  R. 
382,  26  S.  W.  621 ;  Thomas  v.  State,  33  Tex. 
Cr.  R.  615,  28  S.  W.  534;  Hargrove  v.  State, 
33  Tex.  Cr.  R.  456,  26  S.  W.  993;  May  v. 
State,  33  Tex.  Cr.  R.  74,  24  S.  W.  910;  Mon- 
tlcue  V.  State,  40  Tex.  Cr.  R.  531,  61  S.  W. 
236;  Hamblin  v.  State,  41  Tex.  Cr.  R.  142, 
50  S.  W.  1010,  51  S.  W.  1111 ;  Alexander  v. 
State,  40  Tex.  Cr.  R.  404,  49  S.  W.  229,  50 
S.  W.  716;    Brown  v.  State,  67  Tex.  Cr.  R. 


269,  122  S.  W.  566;  McVadden  v.  State,  2* 
Tex.  App.  245,  14  S.  W.  128 ;  Mendez  v.  State, 
29  Tex.  App.  608,  16  S.  W.  766. 

In  this  case  the  conspiracy  to  violate  tbe 
neutrality  laws  and  the  killing  of  Ortis 
were  certainly  res  gest«  of  each  other — 
parts  of  the  same  transaction  according  to 
the  testimony  offered  by  the  state. 

[17]  There  was  no  effort  made  to  prove, 
and  the  state  did  not  rely  on,  a  conspiracy 
formed  to  specifically  kill  Ortiz;  therefore 
the  court  did  not  err  in  refusing  the  special 
charges  presenting  that  issue.  It  is  always 
proper  to  refuse  charges  presenting  an  issue 
not  even  suggested  by  the  testimony.  The 
conspiracy  relied  on  by  the  state  was  the 
agreement,  conclusively  shown,  for  all  the 
parties  named  in  the  Indictment  to  gather  at 
a  point  near  Carrlzo  Springs  In  Dimmit  coun- 
ty, to  which  place  the  arms,  ammunition, 
dynamite,  etc.,  were  carried,  and  when  the 
company  was  completed  to  go  into  Mexico 
on  an  unlawful  mission,  and  the  facts  and 
circumstances  would  authorize  a  Jury  to 
And  that  embraced  In  the  conspiracy  was  an 
agreement  to  resist  all  efforts  to  prevent 
the  execution  of  their  agreed  purpose,  eyea 
unto  death,  and  In  the  furtherance  of  said 
design  and  as  contemplated  incident  to  it 
Ortiz  was  killed,  and  that  being  tbe  Issue, 
and  not  whether  there  was  a  specific  con- 
spiracy to  kill  Ortiz,  the  court  correctly  re- 
fused the  charges  requested. 

[18]  Neither  did  the  court  err  in  refusing 
the  special  charge  requesting  the  court  to  in- 
struct the  Jury  not  to  consider  any  testimony 
In  the  case  concerning  carrying  arms  and 
ammunition  Into  a  foreign  country,  as  such 
acts  are  not  penal  by  the  laws  of  the  state 
of  Texas.  This  testimony  was  admissible 
as  tending  to  show  the  formation  of  an  un- 
lawful conspiracy,  and  if  the  unlawful  con- 
spiracy was  to  commit  a  felony  In  a  foreign 
country.  It  was  a  violation  of  the  laws  of  this 
state. 

The  court  did  not  err  in  refusing  tbe  spe- 
cial charges  requesting  him  to  Instruct  the 
Jury  not  to  consider  any  of  the  testimony 
concerning  the  acts  and  declarations  of  oth- 
ers than  the  defendant  after  the  killing  of 
Ortiz.  This  testimony  was  admissible  as 
tending  to  show  the  purpose  of  the  conspira- 
cy formed,  and  as  facts  and  circumstance 
to  shed  light  on  tbe  killing  of  Ortiz  and  as 
tending  to  show  whether  or  not  appellant 
was  a  principal  la  the  killing  of  Ortiz.  Tbt 
court,  in  addition  to  the  charge  on  circum- 
stantial evidence  hereinbefore  copied.  In- 
structed the  jury: 

"All  persons  are  principals  who  are  guilty  of 
acting  together  in  the  commission  of  an  offenae. 
When  an  offense  has  been  actually  committed 
by  one_  or  more  persons,  the  true  criterion  for 
determining  who  are  principals  is.  Did  the  par- 
ties act  together  in  tbe  commission  of  the  of- 
fense ;  wag  the  act  done  In  pursuance  of  a  com- 
mon intent  and  in  pursuance  of  a  previouslj 
formed  design  in  which  the  minds  of  all  anited 
and  concurred?  If  so,  then  the  law  is  that  all 
are  alike  guilty,  provided  the  offense  was  actual- 
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ly  committed  during  the  existence  and  in  the 
ezecation  of  the  common  design  and  intent  of 
all,  whether  in  point  of  fact  all  were  actually, 
bodily  present  on  the  ground  when  the  offense 
was  actually  committed  or  not. 

"If  there  was  no  such  common  design  and  in- 
tent of  all,  including  the  defendant,  to  commit 
the  offense,  or  if  the  offense,  if  any.  was  com- 
mitted by  one  or  more,  acting  independently  of 
the  defendant  in  so  doing  and  without  participa- 
tion by  him  in  the  design  and  intent  to  com- 
mit it,  then  the  defendant  is  not  guilty;  and 
if  you  have  a  reasonable  doubt  as  to  this  io- 
aue,  you  must  give  the  defendant  the  benefit  of 
the  doubt  and  acquit  him." 

"Now,  if  yon  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  J. 
A.  Serrato,  acting  together  with  J.  M.  Rangel, 
Leonardo  Lk  Vasquez,  Abran  Cisneroe,  Domingo 
R.  Rosas,  Bernardino  Mendoza,  Eueenio  Al- 
zalde,  Luis  Mendoza,  Lino  Gonzales,  Miguel  P. 
Martinez,  L.  R.  Ortiz,  Jesus  Gonzales,  Pedro 
Perales,  FeUpe  Sanchez,  and  Charles  Cline,  as 
a  principal  as  bereint>efore  defined,  in  the  coun- 
ty of  Dimmit  and  state  of  Texas,  on  or  about 
the  time  alleged  in  the  indictment,  with  a  dead- 
ly weapon  or  instrument  reasonably  calculated 
and  likely  to  produce  death  by  the  mode  and 
manner  of  its  use,  and  not  in  defense  of  him- 
self against  an  unlawful  attack,  real  or  appar- 
ant,  reasonably  producing  a  rational  fear  or 
expectation  of  death  or  serious  bodily  injury, 
with  intent  to  kill,  did  unlawfully  and  with  mal- 
ice aforethought  shoot  and  thereby  kill  said 
Candelario  Ortiz,  as  charged  in  the  indictment, 
you  will  find  him  guilty  of  murder,  as  charged, 
and  assess  his  punishment  at  death  or  by  con- 
finement in  the  penitentiary  for  life,  or  for  any 
term  of  years  not  less  than  five." 

In  addition  to  these  charges,  at  the  request 
of  appellant,  the  court  also  Instructed  the 
Jury: 

"Gentlemen  of  the  Jury,  you  are  instructed  by 
the  court  that  the  mere  presence  of  a  party  at 
or  near  the  scene  of  the  commission  of  an  of- 
fense does  not  make  him  a  principal,  and  mere 
knowledge  that  an  offense  is  about  to  be  com- 
mitted will  not  make  the  party  a  principal;  nor 
will  his  knowledge  that  an  offense  is  being  com- 
mitted, or  has  been  committed,  nor  will  his  fail- 
ure to  give  alarm,  bis  silence  or  inaction,  make 
him  a  principal.  Now,  therefore,  unless  you 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  Jose  A.  Serrato  was  present  at  the 
time  Candelario  Ortiz  was  killed,  and  that  he 
knew  both  of  the  act  of  the  killing  and  of  the 
intent  of  the  person  who  killed  him,  or  unless 
yon  believe  from  the  evidence  beyond  a  reason- 
ahle  doubt  that  the  defendant  Jose  A  Serrato 
was  not  present  at  the  scene  of  the  killing,  but 
was  engaged  in  carrying  out  his  part  of  a  pre- 
viously conceived  design  theretofore  entered  in- 
to with  others  to  take  the  life  of  said  Candelario 
Ortiz,  and  unless  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
did  some  overt  act  in  connection  with  the  per- 
son or  persons  who  did  kill  Candelario  Ortiz, 
whoever  they  may  be,  and  that  be  had  a  guilty 
knowledge,  and  had  conspired  and  confederated 
with  the  person  or  persons  who  did  kill  said 
Candelario  Ortiz,  before  the  act  was  done,  then 
bis  mere  presence  at  or  near  thte  scene  of  the 
killing,  or  his  mere  knowledge  that  such  killing 
was  about  to  be  committed  or  had  been  com- 
mitted, or  his  failure  to  give  an  alarm,  or  his 
alienee  or  inaction,  would  not  make  him  a  prin- 
cipal, and  you  will  acquit  the  defendant" 

These  charges,  we  think,  fully  presented 
the  issues  made  by  the  testimony. 

[II]  The  first  complaint  to  the  court's 
charge  is   that  the   court  nowhere   In   the 


charge  defines  "conspiracy."  Defendant  was 
not  being  prosecuted  for  the  crime  or  offense 
of  conspiracy,  but  was  being  prosecuted  for 
the  crime  of  murder,  and  evidence  of  a  con- 
spiracy was  Introduced  as  tending  to  show 
that  appellant  was  guilty  as  a  principal  in 
the  crime  of  kllUng  Ortiz,  when  he  did  not 
himself  fire  the  fatal  shot,  therefore  it  was 
not  necessary  to  define  the  crime  of  con- 
spiracy, and  in  so  far  as  that  evidence  and 
issue  were  concerned,  it  was  sufllciently  pre- 
sented In  the  charge  on  circumstantial  evi- 
dence, wherein  the  Jury  was  specifically  ln< 
stnicted  in  regard  to  the  matter. 

[20]  The  next  complaint  of  the  charge  is 
that,  in  submitting  the  issue  to  the  Jury  for 
a  finding.  In  that  paragraph  he  did  not 
charge  the  "converse  of  the  proposition," 
and  if  they  did  not  so  believe,  they  would 
acquit  the  defendant  The  court  gave  the  ' 
usual  and  customary  charge  on  presumption 
of  innocence  ^and  reasonable  doubt,  and  in 
another  and  separate  paragraph  Instructed 
the  Jury  that  if  there  was  no  common  design 
and  intent  to  commit  the  offense,  they  would 
acquit  defendant,  or  if  Ortiz  was  killed  by 
one  or  more  persons  acting  Independently  of 
any  design  in  which  detendant  participated, 
they  would  acquit  the  defendant,  and  If  they 
had  a  reasonable  doubt  of  such  facts,  they 
would  acquit  defendant  This  paragraph 
presented  bis  defense  affirmatively,  and  It 
was  unnecessary  to  include  it  In  any  other 
paragraph  of  the  charge. 

The  next  criticism  is  that  the  charge  did 
not  submit  to  the  Jury  the  right  of  Sheriff 
Gardner  and  those  acting  with  him  to  arrest 
without  warrant  Whether  or  not  they  had 
the  right  to  arrest  was  not  an  issue  in  the 
case  in  so  far  as  the  killing  of  Ortiz  was 
concerned.  They  had  captured  Ortiz,  car- 
ried Iilm  off  some  three  miles,  and  there 
killed  him,  and  were  not  arrested  until  the 
day  after  the  killing  had  taken  place. 

The  next  criticism  Is  that  the  court  in  his 
main  charge  did  not  instruct  the  Jury  "that 
the  mere  presence  of  a  party  at  the  com- 
mission of  an  offense  does  not  constitute 
liim  a  principal,  and  the  mere  knowledge 
that  an  offense  is  about  to  be  committed  will 
not  make  a  party  a  principal ;  that  to  make 
a  party  a  principal  there  must  be  a  coni< 
bination  of  both  acts  and  intent"  If  this, 
criticism  should  in  any  manner  be  said  to  be 
Just,  then  the  special  diarge  given  at  the  re- 
quest of  appellant  covered  every  phase  of 
this  matter.  And  the  act  of  the  last  Legis- 
lature was  passed  requiring  that  appellant 
file  his  objections  in  writing  that  the  court's 
attention  might  be  called  to  any  omission, 
and  when  the  court  was  Informed  by  appel- 
lant that  he  did  not  think  the  charge  sutU- 
dently  covered  these  matters,  the  court  gave 
the  charge  requested  by  api)ellant,  and  It 
certainly  Instructs  the  Jury  as  appellant  con- 
tends should  have  been  done  in  these  re- 
spects.    In  this  court  It  is  urged  there  is  a 
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conflict  In  the  main  charge  and  the  special 
charge,  and  such  conflict  rendered  unintelli- 
gible the  Instructions,  appellant  contending: 
"First,  the  two  charges  were  directly  conflict- 
ing, and  the  jury  in  this  state  of  the  record  was 
left  with  no  safe  or  certain  rule  to  guide  them; 
and,  in  view  of  the  manifest  .error  in  the  court's 
charge  which  undertook,  to  instruct  the  jury, 
and  did  instruct  the  jury,  as  to  what  under  the 
law  would  constitute  a  principal,  such  error  was 
not  cured  by  the  giving  of  a  correct  charKe  on 
the  subject  at  the  request  of  defendant.  Second. 
This  is  particularly  true  since  the  court  refused 
to  give  the  special  charge  on  the  subject  of  ac- 
complice asked  by  us." 

We  win  consider  the  isecond  objection  first, 
and  see  whether  or  not  the  court  ought  to 
hare  instructed  the  jury  on  the  law  as  to 
the  offense  of  accomplice,  and  if  they  found 
that  he  was  an  accomplice  to  acquit. 

[21]  It  is  a  correct  proposition  of  law  that 
one  charged  in  an  Indictment  as  a  principal 
cannot  be  convicted  as  an  accomplice  to  the 
crime — they  are  separate  and  distinct  offens- 
es. McKeen  v.  State,  7  Tex.  App.  631;  Rlx 
V.  State,  33  Tex.  Cr.  R.  353,  26  S.  W.  605; 
McAllster  V.  State,  45  Tex.  Cr.  R.  258,  76  S. 
W.  760,  108  Am.  St.  Rep.  958 ;  Jones  v.  State, 
67  Tex.  Cr.  R.  148,  122  S.  W.  31. 

[221  Our  statute  defines  an  accomplice  to 
be:  First,  one  who  is  not  present  at  the  com- 
mission of  an  offense,  but  who  before  the 
act  is  done  advises,  commands,  or  encour- 
ages another  to  commit  the  offense.  The  acts 
of  appellant  proven  In  this  case  do  not  bring 
him  within  the  provisions  of  this  definition, 
for  he  was  with  the  parties  from  the  time  of 
the  capture  of  Buck  and  Ortiz  until  long 
after  the  killing  of  Ortiz.  'Neither  is  it 
contended  by  the  state  that  appellant  ad- 
\ised,  encouraged,  or  commanded  the  persons 
who  fired  the  shots  to  do  bo.  Neither  does 
the  evidence  suggee^t  that  appellant  promised 
aid  to  those  who  committed  the  offense,  and 
failed  to  do  so.  Whatever  of  aid  the  facts 
and  clrcuiDstauces  would  suggest  that  appel- 
lant proml-sed  in  the  enterprise  engaged  upon, 
he  was  there  on  the  ground  actually  extend- 
ing It.  Nor  does  the  record  suggest  that  ap- 
pellant offered  any  of  his  coconspirators  any 
reward  of  any  character,  nor  does  the  evi- 
dence suggest  that  he  made  any  dire  threats 
as  to  what  he  would  do  If  Ortiz  was  not  kill- 
ed. The  evidence  does  not  show  that  appel- 
lant furnished  the  arms  to  Mil  Ortiz.  The 
weapons  appellant  says  were  at  the  rendez- 
vous when  he  arrived  there,  after  having 
been  induced  to  Join  them  in  their  unlawful 
enterprise.  As  hereinbefore  stated,  the  state 
did  not  rely  upon  any  specific  agreement  or 
understanding  to  kill  Ortiz,  either  to  make 
api)ellant  a  principal  or  accomplice,  but  what 
the  state  sought  to  prove  and  relied  on  was 
proof  of  all  the  parties  being  engaged  in  an 
unlawful  undertaking,  and  the  killing  of  hu- 
man beings  was  one  of  the  probable  and  con- 
templated results,  If  they  were  In  any  way  In- 
terfered with  In  the  accomplishment  of  their 
purpose,  and,  the  killing  of  Ortiz  being  deem- 
ed necessary  by  some  of  the  conspirators  in 


the  furtherance  of  thdr  joint  project,  appel- 
lant became  a  principal  in  the  commtsaion  of 
the  offense ;  it  being  the  natural  and  not  an* 
expected  consequence  of  the  conspiracy  that 
the  taking  of  human  life  might  become  neces- 
sary, the  agreement  entered  into  between  the 
parties  also  embracing  such  steps  If  deemed 
necessary.  Therefore  the  court  did  not  err  In 
refusing  the  special  charge  instructing  tbe 
jury  to  acquit  If  they  found  appellant  was 
an  accomplice  to  tbe  crime — the  evidence  did 
not  raise  such  an  Issue. 

[23]  Tbe  evidence  suggests  only  that  ap- 
pellant was  a  principal  offender,  and  if  not 
guilty  of  that,  he  would  have  no  criminal 
connection  with  the  killing  of  OrtlB.  Our  de- 
cisions hold  that  the  dividing  line  between 
principals  and  accomplices  is  that  to  consti- 
tute one  a  principal  he  must  be  doing  some- 
thing in  furtherance  of  the  common  design, 
at  the  time  tbe  offense  is  committed,  whether 
present  or  not,  while  an  accomplice  is  one 
who,  though  having  advised  and  agreed  to 
its  commission.  Is  not  present  when  the  of- 
fense is  committed,  and  who  is  not  doing  any- 
thing at  the  time  In  furtherance  of  the  com- 
mon design,  and  the  law  governing  this  char- 
acter of  case  is  so  well  stated  in  Bass  v. 
SUte,  59  Tex.  Cr.  R.  186,  127  S.  W.  1020.  we 
refer  to  that  case  and  the  anthorltles  there 
cited  for  a  farther  discussion  of  this  ques- 
tion. 

[24]  As  to  the  contention  that  the  court's 
charge  as  given  and  the  special  charge  given 
at  tbe  request  of  appellant  were  conflicting, 
we  think  a  perusal  of  them  refutes  this  con- 
tention. But  In  the  brief  it  seems  that  tbe 
main  contention  is  that  the  court  erred  in  de- 
fining principals  in  instructing  them: 

"Provided  the  offense  was  committed  durinK 
the  existence  and  in  the  execution  of  the  com- 
mon design  and  intent  of  all,  whether  in  point 
of  fact  all  were  actually,  bodily  present  on  £he 
ground  when  tbe  ofFense  was  actually  committed 
or  not." 

While  no  objection  was  filed  to  the  charge 
on  this  specific  ground  at  the  time  of  the 
trial,  yet  it  Is  upon  this  ground  that  It  Is  ndw 
contended  that  this  part  of  the  paragraph  de- 
fining principals  conflicts  with  the  special 
charge  given.  Appellant  cites  us  to  the  cases 
of  Davis  V.  State,  55  Tex.  Cr.  R.  496, 117  S.  W. 
169;  Yates  v.  State,  42  S.  W.  296;  McDonald 
V.  State,  46  Tex.  Cr.  R.  4,  79  S.  W.  542 ;  Crl- 
ner  v.  State,  41  Tex.  Cr.  R.  290,  53  S.  W.  873 : 
Silvas  V.  State,  159  S.  W.  228;  <La  Fell  v. 
State,  153  S.  W.  884,  and  Drysdale  ▼.  State, 
156  S.  W.  685.  In  these  cases  under  the  facts 
adduced  in  etldence,  i^  charge  thus  defining 
principals  was  held  erroneous,  but  it  may  be 
as  well  said  here  that  in  the  cases  of  Wright 
V.  State,  40  Tex.  Cr.  R.  45,  48  S.  W.  191,  Hen- 
ry V.  State,  54  S.  W.  692,  BaUew  ▼.  State,  48 
Tex.  Cr.  R.  46,  86  S.  W.  1063,  Glascow  t. 
State,  50  Tex.  Cr.  R.  635, 100  S.  W.  933,  and 
other  cases,  a  definition  of  principals,  contain- 
ing the  clause  objected  to  by  appellant  in  thLs 
case,  was  held  to  present  no  reversible  error 
under  the  facta  in  those  cases.    So  at  last. 
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whether  or  not  this  charge  la  erroneous  de- 
pends on  the  evidence  on  the  trial  of  the  case, 
and  it  is  not  always  erroneous,  and  we  think 
it  presents  no  reversible  error  in  this  case. 

In  the  Davis  Case,  cited  by  appellant,  it  is 
said  there  was  no  direct  testimony  of  the 
presence  of  appellant  at  the  time  the  ani- 
mal was  taken  or  killed,  but  his  connection 
Vrith  the  original  taking  was  sought  to  be 
established  by  acts  and  conduct  soon  there- 
after, and  other  facts  are  cited,  and  it  is  held 
by  the  court: 

"Jlb  a  necessary  deduction  and  corollary  of 
what  we  have  said  above,  it  is  evident  that  the 
court  should  have  submitted  to  the  jury  the  is- 
sue and  question  as  to  whether,  under  the  facts, 
appellant  was  an  accessory,  accomplice  or  re- 
ceiver of  stolen  property." 

In  this  case  the  evidence  raises  no  such 
questions — lie  was  either  guilty  as  a  princi- 
pal, or  guilty  of  no  offense.  In  the  case  of 
Jones  V.  State,  57  Tex.  Cr.  K.  144,  122  S.  W. 
31,  the  court  holds  that  the  evidence  raises 
the  issue  that  Jones  might  be  an  accomplice 
or  a  receiver  of  stolen  property,  and  for  this 
reason  the  charge  was  held  to  l>e  erroneous, 
the  court  in  that  case,  In  the  main,  discussing 
the  true  dividing  line  between  accomplices, 
accessories,  and  principals,  and  under  the 
rules  there  laid  down,  under  the  evidence  in 
this  case  the  issne  of  whether  or  not  appel- 
lant was  an  accomplice  would  not  be  raised. 

In  the  Tates  Case,  supra,  the  court  states 
that  tt^e  evidence  only  showed  "subsequent 
acts  and  CMiduct  of  the  defendant,  and  agreed 
as  well,  indeed  more  strongly,  with  the  theory 
that  he  was  not  present  at  the  time  of  the 
taking,  but,  if  guilty  at  all,  was  guilty  as  a 
receiver  of  stolen  property." 

In  the  McDonald  Case,  supra,  the  defend- 
ant's defense  was  an  alibi — that  he  was  not 
present  and  was  at  another  and  different 
place,  and  had  no  guilty  connection  with  any 
part  of  the  transaction. 

.  In  the  Criner  Case,  supra.  It  is  said  that 
"the  acts  of  the  accomplice  are  all  done  prior 
to  tlte  comnUgtion  of  the  offense ;  and  these 
acts,  in  order  to  constitute  iilm  an  accom- 
plice, would  terminate  his  connection  with 
the  transaction."  This  is  a  correct  rule  of 
law,  and  clearly  demonstrates  that  the  issue 
of  whether  or  not  appellant  was  an  accom- 
plice Is  not  even  suggested  by  the  testimony 
In  this  case.  It  is  further  held  ih  that  case 
that  the  facts  raised  the  issue  of  whether  or 
not  he  was  a  receiver  of  stolen  property,  and 
for  this  reason  the  charge  that  authorized 
appellant's  conviction  as  a  principal,  wheth- 
er present  or  not,  was  held  erroneous,  yet 
it  is  also  held  in  that  case  this  charge  woiAd 
not  be  reversible  error  If  the  facts  were  con- 
clusive that  appellant  was  actually  present 
and  participated  in  the  offense. 

In  the  La  Fell  Case,  supra,  it  is  said:  "It 
will  be  seen,  and  the  record  manifests  beyond 
question,  that  appellant  was  not  shown  to 
have  been  present  at  the  time  and  place  that 
the  animals  were  taken."   He  Claimed  to  have 


bought  the  animals  at  Toyab,  80  miles  away, 
and  this  is  the  first  time  bis  connection  witii 
the  animals  is  shown  by  positive  testimony; 
that  his  defense  was  an  alibi — that  be  was 
at  another  and  different  place,  and  had  no 
guilty  connection  with  the  transaction  when 
the  offense  was  committed. 

In  the  Drysdale  Case,  supra,  we  held  that 
the  evidence  did  not  raise  the  issue  of  accom- 
plice, but  showed  that  he  was  a  principal,  and 
affirmed  the  case.  Tlie  question  raised  by  ap- 
pellant in  this  assignment  is  not  mentioned 
nor  discussed. 

In  the  Silvas  Case,  supra,  it  is  stated  bis 
defense  was  an  alibi,  and  that  he  purchased 
the  beef  he  was  found  In  possession  of,  and 
ttiere  was  no  positive  evidence  tliat  he  was 
present,  and  the  state  relied  on  circumstances 
to  prove  that  fact 

To  the  rules  of  law  announced  in  those 
eases— that  where  the  evidence  raises  the  Is- 
sue that  a  person  on  trial  may  be  an  accom- 
plice, an  accessory,  or  a  receiver  of  stolen 
property,  instead  of  a  principal,  and  there  is 
no  positive  evidence  of  his  presence  at  the 
scene  of  the  crime— the  writer  gives  his  as- 
sent and  does  not  question  the  correctness 
of  the  rule  that  holds  such  a  charge  erro- 
neous under  such  circumstances,  but  our  Pre- 
siding Judge  does  not  agree  to  that  enuncia- 
tion of  the  law,  and  holds  that  the  charge 
even  in  those  instances  would  not  be  erro- 
neous, and  his  views  are  expressed  In  the  dis- 
sent in  the  Silvas  Case,  supra.  However,  as 
the  evidence  in  this  case  does  not  suggest  that 
if  appellant  is  guilty  of  any  offense  he  might 
be  guilty  as  an  accessory  or  accomplice,  but 
the  evidence  and  all  the  evidence  shows  that 
If  appellant  is  guilty  of  any  offense,  he  is  a 
principal  In  the  transaction  those  cases  do 
not  sustain  appellant's  contention.  In  this 
case  there  is  no  evidence  that  he  was  at 
a  different  place,  having  no  connection  with 
the  transaction,  but  the  evidence  and  all 
the  evidence,  including  his  own,  shows  that 
he  was  then  a(  that  specific  time  along,  en- 
gaged with  others  in  the  unlawful  conspiracy 
of  which  this  killing  was  the  offsprlug ;  he 
walked  off  about  40  steps,  and  was  guarding 
the  other  prisoner,  thus  doing  acts  in  fur- 
therance of  the  common  design  at  the  very 
time. 

The  above  cases  are  all  that  are  cited  by 
appellant  In  support  of  this  contention,  but 
we  might  add  there  are  others  holding  as 
those  do. 

In  the  case  of  Bollen  t.  State,  48  Tex.  Cr. 
B.  73,  86  S.  W.  102S,  it  was  held  that  such  a 
charge,  while  erroneous,  was  not  hurtful  be- 
cause his  testimony,  as  well  as  that  of  the 
state,  shows  he  was  present. 

In  the  case  of  Henry  v.  State,  54  S.  W.  593, 
it  was  held,  as  the  evidence  showed  the  pres- 
ence of  the  appellant  at  the  place  where  the 
offense  was  committed,  while  inapplicable, 
such  a  charge  presented  no  error  for  which 
the  case  should  be  reversed.    In    Glascow  v. 
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State,  BO  Tex.  Cr.  R.  635,  100  S.  W.  933, 
Wright  V.  State,  40  Tex.  Cr.  R.  45,  48  S.  W. 
191,  and  other  cases,  the  same  mle  Is  an- 
nounced. 

In  this  case  It  is  unquestionahly  shown  that 
appellant  was  a  party  to  the  unlawful  con- 
spiracy to  enter  Mexico;  that  he  was  pres- 
ent when  Buck  and  Ortiz  were  captured; 
that  he  was  present  when  Sheriff  Gardner 
was  fired  on ;  that  he  was  present  going  with 
the  crowd  when  Ortiz  and  Buck  were  tied 
and  made  to  carry  munitions  of  war;  that 
he  was  present  when  Ortiz  said  he  could  not 
climb  the  hill  and  go  any  further,  Buck  stat- 
ing that  the  following  occurred: 

"Ortiz  made  an  attempt  and  slipped  back,  and 
he  told  him,  'If  you  people  are  going  to  kill 
me,  kill  me  now.  I  cannot  climb  the  banks,  and 
I  cannot  do  what  you  want  me  to  do  like  I  am 
packed.'  He  said,  'If  you  are  going  to  kill  me, 
kill  me  now.'  They  got  around  him  and  said, 
'You  son  of  a  bitch,  if  you  won't  go,  we  will 
kill  you.'  AH  of  these  men  were  around  him 
there — the  defendant  was  there,  too,  all  ot  these 
men  together.  They  argued  there  with  him  for 
about  a  second,  and  the  captain  told  them  to  go 
on  and  take  me.  So  they  taken  me;  all  but 
the  captain  and  three  men  stayed.  This  man 
[the  defendant]  was  with  me,  gaardine  me  with 
the  others.  After  I  walked  40  steps  1  heard  a 
volley  of  shots,  about  six  or  seven  shots.  So 
we  walked  on  about  10  steps  further  and  came 
to  a  fence,  and  they  stopped,  waiting  for  those 
people  to  come  up,  the  captain  and  three  men  to 
come  up,  they  aU  stopped." 

With  such  testimony  in  the  record,  a^id- 
lant  had  entered  into  the  agreement  with 
the  others  to  enter  Mexico  and,  appellant  ad- 
mitting that  he  was  present  on  each  and  all  of 
these  occasions  tn  his  testimony,  this  part  of 
the  charge  of  the  court  could  not  have  been 
hurtful  to  defendant  if  erroneous,  but  we  do 
not  think  it  erroneous  in  any  case  unless  the 
evidence  raises  the  issue  that  the  defendant's 
connection  with  the  oflTense  may  have  been 
that  of  an  accomplice,  accessory,  or  receiver 
of  stolen  property,  or  his  defense  is  an  alibi, 
and  the  evidence  in  this  case  suggests  none  of 
these  Issues,  and  none  of  the  cases  cited  by 
appellant  announce  any  c<Hi(raiy  rule  ot  law 
in  our  opinion. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  dissenting. 


GONZALES   V.   STATE.      (No.  2991.) 

(Court  of  Criminal  Appeals  of  Texas.    May  13, 
1914.    Rehearing  Denied  June  10,  1914.) 

1.   HOMICIDB   (I  30*)— FaiNCIPAL  AND    ACCES- 
SOBY. 

Where,  in  a  prosecution  for  homicide  com- 
mitted as  an  incident  to  a  conspiracy  to  or^ 
ganize  an  armed  force  to  invade  Mexico,  ac- 
cused at  the  time  of  the  killing  was  a  member 
of  the  company  and  was  then  engaged  in  the 
furtherance  of  the  conspiracy,  he  was  a  prin- 
cipal and  not  an  accessory,  though  he  was  not 
engaged  in  the  killing  nor  present  when  it  was 
committed. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  H  48-^1 ;   Dec  Dig.  |  30.*] 


2.  GBiMiNAi.    I/AW   (I   69*)  —  "Accbssobt"  — 
"Accomplice." 

To  constitnte  one  an  "accessory,"  his  par- 
ticipation in  the  crime  and  acts  must  all  have 
occurred  subsequent  to  the  commission  of  the 
offense,  while  to  constitute  one  an  "accomplice." 
his  acts  must  have  occurred  prior  to  the  com- 
mission, and  be  at  the  time  of  the  offense  must 
have  done  nothing  in  furtherance  of  the  com- 
mon purpose  and  design. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  71,  73,  74,  76-81;  Dec.  Di*. 
I  69.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accessory;  Accom- 
plice.] 

3.  Homicide   ({  30*)— Principals— Pkesbrce 

AT  CkCMX. 

Where  decedent  was  killed  as  an  incident 
to  a  conspiracy  to  commit  another  crime,  and 
accused,  one  of  the  conspirators,  was  but  a 
few  yards  away  at  the  time  of  the  killing,  en- 
gaged in  the  furtherance  of  the  common  par- 
pose,  the  fact  that  he  was  not  bodily  present 
at  the  exact  spot  where  decedent  was  killed 
did  not  prevent  bis  being  a  principal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g§  48-51 ;   Dec.  Dig.  {  30.*] 

4.  Homicide     ({    30*)— Oonspihaqt— Othbk 
Offense. 

Where  a  company  Illegally  organised  in 
Texas  to  invade  Mexico,  arming  and  equipping 
themselves  to  engage  in  war  and  agreeing  to 
resist  all  interference,  the  killing  of  a  depaty 
sheriff,  captured  while  attempting  to  investigate 
the  camp,  was  within  the  acoompliahment  of 
the  common  purpose,  and  this  being  a  felony, 
all  engaged  therein  were  guilty  of  murder  as 
principals. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  8{  48-61 ;   Dec.  Dig.  f  30.*] 

6.  Homicide  (|  189*)  —  Conspiracy  —  Evi- 
dence. 

In  a  prosecution  for  homicide  in  the  fur- 
therance of  a  conspiracy  to  illegally  organize 
in  Texas  an  armed  company  to  Invade  Mexico, 
evidence  that  accused,  a  member  .of  the  com- 
pany, secured  arms  when  he  went  to  the  camp. 
carried  them  all  the  time  while  he  was  in  the 
company,  and  was  armed  when  arrested,  was 
admissible  as  showing  that,  while  in  the  United 
States,  the  company  was  prepared  to  resist  all 
those  who  might  interfere  with  their  purpose, 
together  with  the  nature  of  the  resistance  that 
would  be  offered. 

[Ed.  Note.— For  other,  cases,  see  Homicide. 
Gent.  Dig.  H  341-^50;   Dec.  Dig.  {  169.*] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Frio  County; 
J.  F.  MuUally,  Judge. 

Lino  Gonzales  was  convicted  of  homicide, 
and  he  appeals.    Affirmed. 

R.  W.  Hudson,  J.  L.  Pranglln,  and  Magus 
Smith,  all  of  Pearsall,  and  W.  F.  Ramsey 
and  C.  L.  Black,  both  of  Austin,  for  ap- 
pellant O.  E.  Lane,  Asst  Atty.  Oen.,  for  the 
State. 

'  HARPER,  J.  This  Is  a  conipanioo  case 
to  that  of  J.  A.  Serrato,  171  S.  W.  1133,  de- 
cided at  the  last  sitting  of  this  court,  and 
as  the  questions  raised  as  to  the  Introduction 
of  testimony  and  the  charge  of  the  court  are, 
in  the  main,  the  same  as  In  that  case,  it  Is 
not  necessary  to  enter  into  an  as  extended 
discussion  of  them  aa  was  done  in  that  case. 


*For  othar  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indues 
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In  this  case,  as  in  that  case,  it  is  not  con- 
tended by  the  state  that  appellant  was  one  of 
those  who  fired  the  fatal  shots  which  killed 
Ortiz,  but  that  be  became  a  principal  by 
reason  of  the  agreement  he  entered  into  with 
the  others  named  and  bis  acts  and  conduct 
In  furtherance  of  that  agreement. 

In  this  case  appellant  testified  and  admits 
that  when  he  Joined  Rangel's  company  he 
knew  they  were  going  to  Mexico  to  fight; 
that  Rangel  wanted  appellant  to  help  him 
and  his  party,  and  they  were  going  to  Mex- 
ico to  take  up  arms  in  the  interest  of  the 
party  to  which  Rangel  belonged,  and  that  he 
(appellant)  was  going  with  Rangel  to  fight 
in  the  interest  of  the  party.  He  also  admits 
he  was  present  when  Ortiz  and  Buck  were 
captured  and  tied  by  Rangel  and  his  com- 
pany ;  that  he  was  present  when  Gardner 
and  White  were  fired  .on;  that  he  was  with 
tbem  during  all  the  time  they  had  Bock  and 
Ortiz  in  their  possession,  and  knew  when 
Ortiz  was  killed;  he  says  he  was  a  short 
distance  behind  when  Ortiz  was  killed,  while 
Buck  says  he  was  with  those  guarding  him, 
and  that  appellant  was  one  of  the  men  who 
captured  him  and  Ortiz,  and  was  one  of  the 
men  who  tied  Ortiz  and  guarded  them  as 
they  traveled  through  brush  on  their  way  to 
Mexico. 

[1]  The  evidence  for  the  state  nor  the  de- 
fendant does  not  raise  the  question  that  ap- 
I)ellant  may  have  been  an  accomplice  or  ac- 
cessory, for  the  evidence  tends  to  show,  and 
.shows  only,  if  it  shows  anything,  that  he  was 
a  principal  in  the  commission  of  the  offense, 
for  he  at  the  time  of  the  killing  of  Ortiz 
was  then  engaged  in  the  furtherance  of  the 
agreement  which  he  admits  he  entered  into, 
and  the  only  question  is  whether  or  not  the 
agreement  and  the  acts  and  conduct  of  the 
api>ellant  in  furtherance  thereof  are  such  as 
to  render  him  a  principal  offender. 

[2]  To  constitute  one  an  accessory  in  this 
state  his  participation  in  the  crime  and  acts 
must  all  have  occurred  subsequent  to  the 
commbislon  of  the  offense.  Welsh  v.  State, 
3  Tex.  App.  419.  And  to  constitute  one  an 
accomplice,  his  acts  must  have  occurred  prior 
to  the  commission,  and  he  at  the  time  doing 
nothing  in  furtherance  of  the  ccanmon  pur- 
pose and  design.  In  Bass  v.  State,  127  S. 
W.  1025,  this  court  said: 

"If  the  party  charged,  though  not  actually 
present,  is  encaged  in  or  is  duiug  something  in 
the  chain  of  causation  which  leads  up  to 
the  offense  and  is  a  necessary  part  of  its  ac- 
complishment, he  is  a  principal,  though  he  may 
nut  be  at  the  immediate  time  actually  present." 

This  we  understand  to  be  the  clear  hold- 
ing of  the  court  in  the  case  of  Dawson  v. 
State,  88  Tex.  Or.  R.  9,  40  S.  W.  731 ;  Id., 
38  Tex.  Cr.  R.  50,  41  S.  W.  599,  and  it  is 
undoubtedly  the  conclusion  reached  by  Judge 
White  in  the  case  of  Smith  v.  State,  21  Tex. 
-App.  107.  17  S.  W.  552,  where  It  is  said  that 
an  accomplice  is  one  whose  acts  are  all  per- 
formed before  the  commission  of  an  offense, 
'While  a  principal  may  not  only  perform  some 


antecedent  act,  but  when  the  offense  for 
which  he  is  on  trial  is  actually  committed  Is 
doing  his  part  of  the  work  in  the  further- 
ance of  the  common  purpose,  citing  Berry 
V.  State,  4  Tex.  App.  492 ;  Heard  v.  State,  9 
Tex.  App.  1;  Wright  v.  State,  18  Tex.  App 
358.  Under  the  evidence  In  this  case  the 
issue  of  appellant  being  an  accomplice  or 
accessory  does  not  arise,  for  by  his  testimony 
alone  he  was  along  with  his  co-conspirators, 
engaged  in  an  unlawful  enterprise,  and  at 
the  time  by  his  acts  and  conduct  perform- 
ing bis  part  in  furtherance  of  the  common 
purpose  and  design. 

[3]  The  charge  of  the  court  on  principals, 
which  is  an  exact  copy  of  that  given  in  the 
Serrato  Case,  is  again  severely  criticized  be- 
cause of  the  use  of  the  words  "whether  per- 
sonally present  or  not"  As  the  undisputed 
facts,  even  his  own  testimony,  shows  con- 
clusively that  appellant  was  along  with  those 
who  actually  fired  the  shots,  and  not  but  a 
few  yards  away,  engaged  at  the  time  in  the 
furtlierance  of  the  common  purpose  and  de- 
sign, he  would  be  a  principal,  although  not 
bodily  present  at  the  exact  spot  when  the 
shots  were  fired,  if  the  homicide  was  com- 
mitted in  pursuance  of  and  in  furtherance  of 
the  accomplishment  of  the  design,  and  com- 
mitted while  all  the  parties  were  actually 
engaged  in  the  pnrsuance  of  the  common 
purpose.  The  court  recognized  the  fact  that 
there  was  no  positive  testimony  going  to 
show  that  the  killing  of  Ortiz  specifically 
was  within  the  compass  of  the  original 
agreement  as  made,  between  the  parties,  and 
no  positive  testimony  showing  that  tills  iden- 
tical homicide  was  in  contemplation  by  any 
of  the  parties  at  the  time  the  agreement  was 
formed,  and  as  appellant  is  not  shown  to 
be  one  of  the  persons  who  fired  the  fatal 
shot,  his  connection  with  the  killing  must  be 
proven,  if  proven,  by  circumstantial  testi- 
mony, and  the  court  so  Instructed  the  jury. 

[4]  It  was  shown  by  positive  testimony 
that  appellant  entered  into  an  agreement 
to  organize  and  invade  Mexico  on  a  hostile 
mission;  that  they  were  all  armed  and 
eqaipped  to  engage  in  war ;  it  is  further  testi- 
fied too  that  there  was  embraced  In  the  orig- 
inal agreement  a  purpose  to  resist  all  inter- 
ference, and  testimony  to  show  an  intention 
to  kill  all  those  who  interfered  with  the  ac- 
complishment of  the  main  purpose  and  de- 
sign, and  circumstances  in  the  case  would 
tend  to  show  that  Ortiz  was  captured  and 
held  to  prevent  him  with  others  from  inter- 
fering in  the  accomplishment  of  the  common 
purpose,  and  when  he  refused  to  go  along 
with  them  he  was  killed  to  keep  him  from 
reporting  their  purpose  and  design,  and  thus 
with  others  frustrate  it.  Under  such  circum- 
stances it  is  said  in  the  Noftslnger  Case,  7 
Tex.  App.  301: 

"  'In  a  case  like  the  present,  depending  wholly 
upon  circumstantial  evidence,  the  mind  seeks 
to  explore  every  possible  source  from  which 
any  light,  however  feeble,  may  be  derived.' 
Cooper  V.  State.  19  Tex.  449;  Barnes  v.  State, 
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41  Tex.  851;  Hamby  v.  State,  36  Tex.  623; 
Black  T.  State,  1  Tex.  App.  86&  And  in 
such  cases  the  nature  of  the  case,  in  many 
instances,  demands  a  greater  latitude  in  the 
presentation  of  the  evidences  of  the  circum- 
stances than  where  a  conviction  is  sought  upon 
direct  and  positive  testimony.  Ballew  v.  State, 
30  Tex.  98." 

In  Barrell'8  Case,  18  Tex.  732,  it  was  held 
the  agreement  may  be  shown  directly  or  by 
drcnmstances,  such  as  his  companionship 
with  the  principal  actor,  bis  knowledge  of 
his  purpose,  and  his  own  conduct  before,  at, 
and  after  the  commission  of  the  offense. 
Blain  V.  State,  33  Tex.  Cr.  R.  236,  26  S.  W. 
63;  Harris  v.  State,  31  Tex.  Cr.  R.  414,  20 
S.  W.  916 ;  and  In  McFadain's  Case,  28  Tex. 
App.  241,  14  S.  W.  128,  it  is  held  parties  are 
principals,  or  acting  together,  so  long  as  any 
portion  or  object  of  the  common  design  re- 
mains incomplete;  la  other  words,  until  the 
full  purpose  and  object  of  the  conspiracy  is 
consummated.  In  the  case  of  Kirby  v.  State, 
28  Tex.  App.  23,  6  S.  W.  lil,  wherein  the 
parties  entered  into  an  agreement  to  escape 
Jail,  and  one  of  them  killed  the  Jailer,  while 
the  others  were  locked  in  their  cells  and 
rendered  no  aid  at  the  time  of  the  killing.  It 
was  held: 

"Under  such  circumstances,  and  without  di- 
rect proof  of  encouragement,  the  question  is. 
Could  appellant  be  held  and  considered  in  law 
a  principal  in  the  crime  committed  by  Cannon? 
It  is  declared  that  'all  are  principals  who  are 
gnilty  of  acting  together  in  the  commission  of 
an  offense.'  Penal  Code,  art.  74,  and  'all  per- 
sons who  shall  engage  in  procuring  aid,  armk 
or  means  of  any  kind  to  assist  in  the  commis- 
sion of  an  oSense  whilst  others  are  executing 
an  unlawful  act,'  are  principals.  Penal  Code, 
art  76.  And  again,  any  person  who  advises 
or  agrees  to  the  commission  of  an  oSense,  and 
who  is  present  when  the  same  is  committed, 
is  u  principal  thereto,  whether  he  aids  or  not 
in  the  illegal  act.     Penal  Code,  art.  78. 

"Thus  it  will  be  seen  that,  to  render  a  party 
equally  guilty  and  lesponsible  with  Che  real 
perpetrator,  all  that  is  required  is  that  he  be 
present,  consenting,  and  that  the  act  was  the 
result  of  a  common  design.  It  is  true  his  bare 
presence  is  not  sufficient,  nor  is  his  failure  to 
give  alarm ;  neither  is  bis  inactive  and  supposed 
concealment  of  the  offense.  Burrell  v.  State, 
18  Tex.  713;  Truitt  v.  State,  8  Tex.  App.  148 ; 
TuUis  V.  State,  41  Tex.  598;    Ring  v.  State, 

42  Tex.  282.  But  such  significant  facta  as  his 
presence  in  connection  with  his  companionship, 
his  conduct  at,  before,  and  after  the  commis- 
sion of  the  act,  are  potent  drcamstaoces  from 
which  participancy  may  be  inferred.  Id.  The 
true  test  is,  Did  the  parties  act  together,  and 
was  the  act  done  in  pursuance  of  a  common 
design  and  purpose  in  which  their  minds  had 
agreed?  Welsh  v.  State,  8  Tex.  App.  413; 
Wells  V.  State,  4  Tex.  App.  20;  Scales  v. 
State,  7  Tex.  App.  361;  Corn  v.  State,  41 
Tex.  301;  Smith  v.  State,  21  Tex.  App.  107, 
17  S.  W.  552. 

"There  can  be  no  question  as  to  the  common 
design  and  conspiracy  to  effect  an  escape  from 
jail,  and  the  fact  is  also  incontestable  that  the 
murder  was  committed  by  Cannon  in  pursuance 
of  this  common  purpose.  But  while  this  is  so, 
it  is  insisted  that  the  conspiracy  only  extend- 
ed to  a  purpose  to  confine  Glazner  in  order  that 
the  escape  might  be  accomplished,  that  the 
evidence  fails  to  show  that  appellant  and 
Brown  ever  contemplated,  much  less  agreed  to, 
his  murder  or  the  infliction  of  any  bodily  harm 
upon  him.  and  that  the  fatal  blows  dealt  him 


by  Cannon,  causing  death,  were  the  result  cf 
an  independent  act  upon  the  part  of  Cannon 
without  their  knowledge  or  conenrrence,  and 
without  the  ability  on  their  part  even  to  pre- 
vent it. 

"  'The  Joint  responsibility  of  parties  for  each 
other's  misconduct  rests  on  the  principle  that 
when  an  act  is  committed  by  a  body  of  men  en- 
gaged in  a  common  purpose,  such  act  is  treated 
as  if  specifically  committed  by  each  individual. 
It  should  be  observed,  however,  that  while 
parties  are  responsible  for  collateral  acts  grow- 
ing out  of  the  general  design,  they  are  not  re- 
sponsible for  independent  acts  growing:  out  of 
the  particular  malice  of  individuals.  Thus, 
if  one  party  of  bis  own  head  turn  aside  to 
commit  a  felony  foreian  to  the  original  desim, 
his  companions  do  not  participate  In  his  cuUt.' 
WharL  on  Hom.  {{  201,  202;  Mercersmith  v. 
State,  8  Tex.  App.  211;  Stevenson  v.  State. 
17  Tex.  App.  619.  But  it  is  equally  as  weU 
settled  that :  'All  combining  to  commit  an  of- 
fense to  which  homicide  is  incident  are  princi- 
pals in  homicide.  As  where  persons  combine 
to  stand  by  one  another  in  a  breach  of  the 
peace,  with  a  general  resolution  to  resist  all 
opposers,  and  in  the  execution  of  their  design 
a  murder  is  committed,  all  of  the  company  are 
equally  principals  in  the  murder,  though  at 
the  time  of  the  act  some  of  them  were  at  such 
a  distance  as  to  be  out  of  view,  if  the  murder 
be  in  the  fortherance  of  the  common   desipn. 

*  *  *  Malice  in  such  a  killing  may  be  in- 
ferred as  a  presumption  of  fact  from  the  na- 
ture of  the  design  and  the  character  of  the 
preparation;  whether  the  deceased  fell  by  the 
band  of  the  accused  or  otherwise  is  immaterial. 

*  *  *  It  is  only  where  the  causes  leading 
to  the  homicide  have  no  connection  with  the 
common  object  that  the  responsibility  for  such 
homicide  attaches  alone  to  its  actual  perpetra- 
tor.'   Whart.  on  Horn.  S  33a    •    •    • 

"If,  as  is  clearly  proven,  part  of  the  com- 
mon design  was  to  imprison  Glazner  within 
the  Jail,  and  detain  him  therein  without  bis 
consent  until  the  parties  bad  effected  their 
escape,  then  such  detention  would  be  unlaw- 
ful and  constitute  what  in  our  Code  is  de- 
nominated 'false  imprisonment'  Penal  Code,  art. 
613,  for  which  they  would  be  liable  to  pun- 
ishment b^  a  fine  not  exceeding  $500  and  con- 
finement m  the  county  jail  not  exceeding  one 
year.  Id.,  art.  618.  Mr.  Bishop  says:  'A  man 
may  he  guilty  of  a  wrong  which  he  did  not 
specifically  intend,  if  it  came  naturally  or  even 
accidentally  from  some  other  specific  or  gen- 
eral evil  purpose.  When,  therefore,  persons 
combine  to  do  an  unlawful  thing,  if  the  act 
of  one  proceeding,  according  to  the  common 
plan,  terminates  in  a  criminal  result,  though  not 
the  particular  result  meant,  are  all  liable.'  1 
Bish.  Crim.  L.  (7th  Ed.)  {  636. 

"In  Mercersmith's  Case,  8  Tex.  App.  211, 
supra,  it  was  said  where  two  persons  go  oat 
for  the  common  purpose  of  robbing  a  tliird  per- 
son, and  one  of  them  In  pursuit  of  such  common 
purpose  kill  sucli  third  person  under  such  cir- 
cumstances as  to  make  it  murder  in  him  who 
does   the  act,   then  it  is  murder  in   the   other. 

*  *  *  Nor  is  it  necessary  that  a  common 
guilty  purpose  of  resisting  to  the  death  any  per- 
son who  should  endeavor  to  apprehend  them 
must  have  been  formed  when  the  parties  went 
out  with  the  common  design  of  committing  the 
unlawful  act,  to  render  all  principals  in  a  mur- 
der by  one  of  them  whilst  making  such  re- 
sistance." 

As  stated  in  the  Serrato  Case,  the  court  did 
not  err  in  refusing  to  quash  the  indictment. 
The  question  was  so  thoroughly  diacussed  in 
that  case  we  will  not  do  so  here,  and  the 
other  preliminary  questions  likewise  present 
no  error. 

[{]  The  fact  that  appellant  secured  arma 
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when  he  went  Into  the  camp,  carried  them 
all  the  time  he  was  with  Oapt  Rangel's  com- 
pany, and  WEB  anned  when  arrested  was 
cleaily  admissible.  It  was  a  strong  drcum- 
Btance  to  show  that  while  still  In  the  United 
States,  they  were  prepared  to  resist  all  those 
who  might  Interfere  with  their  purpose,  and 
the  natnre  of  the  resistance  that  wonld  be 
offered. 

Appellant's  attorneys  in  this  case  are  the 
same  aa  those  in  the  Serrato  Case,  and  in 
this  case  no  question  Is  briefed  other  than 
those  acted  on  In  the  Serrato  Case,  and,  if 
there  is  any  other  question  In  this  case,  our 
attention  has  not  been  called  to  it,  and  after 
a  study  of  it  we  find  none  that  would  present 
any  error;  and  the  judgment  is  affirmed. 

DAVIDSON,  J.  This  is  a  companion  case 
to  Serrato  v.  State,  recently  decided.  I  enter- 
ed dissent  In  that  case,  and  may  write  later. 
I  dissent  also  in  this  case. 


GONZALES  y.   STATE.     (No.   8127.) 

(C!ourt  of  Criminal  Appeals  of  Texas.     Jnne  3, 
1914.    On  Motion  for  Rehearing, 
Jan«  24,  1914.) 

1.  WiTNxssxs  (I  895*)— Impkaohment— Sup- 
port. 

Where,  in  a  prosecution  for  homicide  al- 
leged to  have  grown  out  of  a  conspiracy,  de- 
fendant sought  to  impeach  the  state's  principal 
witness  on  three  distinct  points,  and  the  evi- 
dence tended  to  impeach  him,  the  state  was  en- 
titled to  support  the  witness'  testimony  by 
showing  that  shortly  after  the  transaction,  and 
prior  to  the  trial,  the  witness  made  statements 
to  others  in  accordance  with  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1260;    Dec.  Dig.  {  395.»] 

2.  Cbiuinai.  Law  (|  1122*)— Tbiai^Instbtjo- 
TIONS — Objictioks. 

Where  a  criminal  prosecution  was  tried 
after  the  taking  effect  of  Act  April  5,  1913 
(Acts  33d  Leg.  c.  138),  requiring  that  objections 
to  the  charge  be  made  before  argument,  objec- 
tions not  shown  by  the  record  to  have  been  so 
made  cannot  be  reviewed. 

[Ed.  Note.— S'or  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  2940-2945;  Dec  Dig.  { 
1122.»] 

8.  CwMiWAL  Law  (f  1173*)  —  Appeal  —  Rb- 
rtrsAi.  OF  Inbtbttotions  —  Reqttbsted 
Chabob— Pbejudice. 

In  a  criminal  prosecution,  accused  was  not 
prejudiced  by  the  court's  refusal  to  charge  that 
the  burden  of  proof  was  on  the  state  throughout 
the  trial  and  never  shifted  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  3164-3168;  Dec.  Dig.  t 
1173.*] 

4.  Cbiminal  Law  (J  432*)— EviPence— Con- 

SPIBACT— NEWSPAPEB. 

Where  decedent  was  killed  as  an  incident 
to  a  conspiracy  to  illegally  organize  an  armed 
force  in  Texas  to  invade  Mexico,  in  accordance 
with  a  certain  political  party,  and  accused  tes- 
tified that  he  was  a  subscriber  to  a  newspaper, 
and  that  one  of  the  principal  things  which  in- 
duced him  to  join  the  company  was  articles  in 
the  paper,  and  that  the  principles  announced  in 
the  paper  were  those  of  the  party  to  which  he 
belonged  and  joined  the  company  to  carry  out, 
a  translated  copy  of  the  paper  was  admissible 


aa  showing  the  purpose  for  which  the  conspiracy 
was  organized  and  for  which  the  defendant 
joined  it. 

[Ed.  Note<— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  {  1021;   Dec.  Dig.  S  432.*] 

Davidson,  J.,  dissenting. 

On  Motion  for  Rehearing. 
5.  Cbiuinai,  Law  (J  722*)  —  Tbiai,  —  Abgu- 

HENT  OF  ATTOBNBT. 

Where,  in  a  prosecution  for  homicide  al- 
leged to  have  been  committed  in  furtherance  of 
a  conspiracy  to  organize  in  Texas  an  armed 
band  to  invade  Mexico,  defendants'  attorneys 
devoted  their  argument  almost  exclusively  to 
historical  sketches  of  conditions  of  the  Meucan 
people  and  other  revolutions,  referring  to  the 
condition  of  the  Mexican  people  and  their  strug- 
gle for  liberty,  comparing  defendants  to  other 
revolutionists  for  liberty,  and  defended  the 
Mexicans  in  their  present  struggle  against  their 
President,  whom  he  dubbed  a  tyrant,  argument 
of  the  district  attorney  in  reply  that  defendant 
was  a  member  of  the  faction  in  Mexico,  the 
principles  of  which  were  murder,  rapine,  and 
plunder,  etc,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1674;  Dec.  Dig.  J  722.*] 

Appeal  from  District  Court,  La  Salle  Coun- 
ty;  J.  r.  Mullally,  Judge. 

Jesus  Gonzales  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

W.  F.  Ramsey  and  C.  L.  Black,  both  of 
Austin,  B.  W.  Hudson  and  Magus  Smith,, 
both  of  Pearsall,  and  F.  B.  Earnest,  John  W. 
WillBoa,  and  J.  Albert  Strawn,  all  of  Cotul- 
la,  for  appellant.  C  B.  Lane,  Asst.  Atty. 
Oen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  murder  and  his  punishment  as- 
sessed at  life  imprisonment. 

This  is  a  companion  case  to  that  of  J.  A. 
Serrato,  decided  by  this  court  May  6,  1914, 
and  also  that  of  Lino  Gonzales,  decided  May 
13,  1914.  In  fact,  appellant  Is  one  of  the 
same  persons  indicted  with  said  Serrato  and 
Lino  Gonzales  and  others  in  the  same  indict- 
ment. In  said  two  cases  decided,  we  gave  a 
rather  full  statement  of  the  facts.  The  main 
vritnesses,  especially  for  the  state,  in  those 
two  cases  were  the  same  witnesses  who  testi- 
fied in  this,  and  they  gave  substantially  the 
same  testimony  In  each  case.  Of  course  ap- 
pellant did  not  testify  In  either  of  those 
cases.  He  did  in  this.  Neither  of  those 
parties,  of  course,  testified  in  this.  Each  of 
them  did  testify  In  their  respective  cases. 
Appellant  In  this  case  testified  be  was  not 
one  of  the  four  persons  whom  Buck  swore 
killed  the  deceased,  Ortiz.  In  other  words, 
by  his  testimony  he  substantially  put  himself 
in  the  same  attitude  that  Serrato  and  Lino 
Gonzales  put  themselves.  By  Buck's  testi- 
mony, however,  the  appellant  in  this  case 
was  shown  to  be  one  of  the  four  persons  who 
actually  shot  and  killed  deceased.  In  that 
respect,  and  practically  in  that  only,  does 
this  case  differ  from  the  others.  Treating 
this  case  from  appellant's  standpoint,  what 
was  said  in  the  other  cases  equally  applies  to 
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him  in  tilts.  However,  firom  the  state's 
Ktandpoint  in  this  case,  he  was,  without 
doubt,  one  of  the  persons  who  actually  shot 
and  killed  Ortiz.  Substantially  the  same 
questions  were  raised  and  passed  upon  in  the 
other  cases  that  are  raised  in  this,  so  far  as 
the  introduction  of  evidence  is  concerned, 
and  the  charges  of  the  court  given,  and  the 
complaints  of  the  charges  which  were  given 
and  not  given.  No  further  discussion  of  any 
of  those  questions  Is  necessary  In  this  case. 
There  are  some  questions  raised  in  this  case 
tliat  were  not  in  either  of  the  other  cases/ 
which  we  will  discuss  and  decide. 

[1]  Eugene  Buclt  in  this,  as  in  the  other 
two  cases,  was  one  of  the  state's  most  ma- 
terial, if  not  the  most  material,  witness. 
In  his  direct  testimony,  when  first  intro- 
duced by  the  state,  he  positively  identified 
appellant  as  one  of  the  persons  who  cap- 
tured and  Icidnapped  him  and  deceased, 
Ortiz,  and  one  of  the  persons  who  tied 
his  and  the  hands  of  Ortiz  behind  them 
with  ropes ;  and  he  identified  him  as  one  of 
the  four  persons  who  actually  shot  and  kill- 
ed deceased.  He  also  identified  Rangel« 
Cisneros,  and  Alzalde  as  the  other  three. 
His  description  of  these  four  persons,  in  his 
direct  testimony,  was  rather  general.  When 
appellant  took  him  on  cross-examination,  his 
attorneys  required  him  to  testify  In  the 
minutest  details  the  actual  description  of 
each  of  said  four  persons  (unless  it  be 
Kangel) — their  dress,  thrir  hats,  their  size, 
their  age,  color  of  their  hair,  their  voices, 
and  every  other  special  minute  detail  that 
could  be  thought  of — also  particularly  what 
appellant  and  each  of  the  others  said  from 
first  to  last.  They  alsd  had  him  to  go  into 
the  minutest  details  of  some  of  the  other  per- 
sons who  captured  him  and  Ortiz,  and  par- 
ticularly of  what  may  be  designated  "a  little 
Jap-looking  Mexican  fellow."  It  is  perfectly 
evident  by  this  cross-examination,  which  Is 
very  lengthy,  that  they  sought  to  show  by 
him  that  he  was  mistaken  in  testifying  that 
appellant  was  one  of  the  four  persons  who 
shot  and  killed  the  deceased,  and  they  were 
seeking  to  show  that  he  mistook  appellant 
for  the  little  Jap-looking  fellow,  and  that  it 
was  the  little  Jap-looking  Mexican,  and' not 
appellant,  who  was  one  of  the  four  who  shot 
and  killed  deceased.  They  then  cross-ex- 
amined him  as  to  bis  testimony  on  the  point 
of  identity  of  the  appellant  on  one  of  the  pre- 
vious trials,  and  attempted  to  show,  and  the 
evidence  tended  to  show,  by  this  cross-ex- 
amination, that  bis  identity  of  appellant  on 
the  previous  trial  was  somewhat  different  or 
coufilcting  from  what  it  was  on  this  trial. 
They  also  by  this  cross-examination  sought 
to  show  that  one  of  the  persons  who  was 
killed  when  the  crowd  was  captured,  two 
days  after  the  Idlling  of  Ortiz,  by  the  United 
States  soldiers  and  the  sheriff  and  bis  posse, 
was  tbe  person  he  now  identified  and  testi- 
fied was  appellant,  find  that  on  the  former 


trial  be  bad  identified  that  person,  instead 
of  appellant,  as  one  of  tbe  four  who  shot  and 
killed  Ortiz.  Tbe  appellant  made  so  mndi 
headway  on  these  points,  tending  to  contra- 
dict Buck,  that  when  he  was  tamed  back 
to  the  state  for  redirect  examination  tbe 
district  attorney,  without  objection  by  appel- 
lant, bad  tbe  sheriff  to  bring  into  open  court 
the  11  other  defendants  charged  in  said  same 
Indictment  with  murdering  deceased  and  bad 
them  to  take  seats  around  in  tbe  courtroom. 
The  district  attorney  thereupon  had  tbe  wit- 
ness Buck  to  point  out  the  ttiree  persons  otli- 
er  than  appellant  whom  he  claimed  were  tbe 
three  with  appellant  who  shot  and  killed  the 
deceased.  Tbe  witness  did  this.  After  look- 
ing at  all  the  men,  he  picked  out  and  testi- 
fied that  Rangel  was  one,  Alzalde  was  an- 
other, Martinez  and  appellant  the  others. 
Immediately  after  this,  the  witness  was  turn- 
ed back  to  appellant  and  recross-examlned, 
and  they  at  once  went  into  the  examination 
of  the  witness  again.  They  asked  him  if  he 
had  not  made  a  mistake  in  pointing  out  the 
four  men  whom  he  claimed  did  the  actual 
killing  in  identifying  Martinez  as  one  of 
them,  instead  of  Cisneros.  He  again  oltserv- 
ed  the  men  and  said  tliat  in  bis  designating 
Martinez  as  one  of  them  he  was  mistaken; 
that  Cisneros,  instead  of  Martinez,  was  one, 
and  that  in  designating  Martinez  he  liad 
made  a  mistake,  and  that  it  was  in  fact 
Cisneros.  They  then  took  him  up  and  went 
into  a  long  cross-examination  as  to  what 
he  had  testified  as  to  tbe  identity  of  tlieae 
two  persons  and  appellant  on  the  other  trial. 
They  had  tbe  stenographer  to  reproduce  and 
read  to  him  bis  testimony  on  the  previoos 
trial.  This  was  gone  Into  elaborately  and  to 
a  great  extent;  the  appellant  seeking  to 
show,  and  the  evidence  tending  to  show,  that 
his  testimony  on  the  previous  trial  In  identi- 
fying the  parties  was  different  and  conflict- 
ing from  that  on  this  trial,  the  state  seeking 
by  it  to  show  that  there  was  no  materia  t 
difference. 

Appellant  also  sought  to  show  by  another 
witness  Thornton,  and  their  cross-examina- 
tion of  him  without  question  tends  to  sliow, 
that  said  Buck  identified  to  him  tbe  little 
Jap-looking  Mexican,  who  was  killed  when 
they  were  captured,  as  one  of  tbe  four,  in- 
stead of  appellant,  who  shot  and  kiUed  de- 
ceased. 

Taking  the  retiord  as  a  whole,  or  taking  ap- 
pellant's bills  of  exceptions  by  themselves 
alone,  they  unquestionably  show  that  appel- 
lant sought  to  impeach  the  witness  Bock 
in  three  particulars:  First,  tliat  be  bad 
identified  Martinez  instead  of  Cisneros  as 
one  of  tbe  four  who  did  the  actual  killing. 
There  is  no  question  but  that  said  witneas 
on  this  trial  did  at  first  identify  Marttnea  as 
one  of  the  four,  and  later  claimed  to  be  mis- 
taken as  to  that,  and  then  testified  positively 
that  Martinez  was  not  one  of  the  four,  bat 
that  Cisneros  was  instead.    Second,  that,  on 
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one  of  the  former  trials,  by  the  description  he 
gave  he  Identified  the  little  Jap-looklng  >Iex- 
iean  as  one  of  the  four  Instead  of  appellant 
Third,  by  the  witness  Thornton  it  was  shown, 
or  his  evidence  tended  to  show,  that  Bnck 
before  this  trial  had  identified  the  little  Jap- 
looking  Mexican,  the  one  who  was  killed 
when  they  were  all  captured,  as  one  of  the 
four,  instead  of  appellant,  whereas  he  now 
testified  that  appellant,  and  not  the  little 
Jap-looking  Mexican,  was  one  of  the  four. 
Thete  can  be  no  question  but  what  they 
sought  to  impeach,  and  the  evidence  tended 
to  impeach,  the  witness  Bnck  on  these  three 
points.  The  tiills  and  the  arguments  aboat 
them  clearly  and  distinctly  show  tills.  There 
Is  no  principle  or  rule  better  established  in 
this  state  than  that,  when  this  is  the  case, 
the  state  can  bolster  up  its  witness  thus  Im- 
peached by  showing  that  shortly  after  the 
transaction  he  made  statements  to  others, 
similar  or  to  the  same  effect  as  that  now  tes- 
tified to  by  him  on  the  trial.  Mr.  Branch,  in 
Ms  Criminal  Law,  f  874,  collates  some  of  the 
authorities  on  this  point.  There  are  a  great 
many,  but  we  deem  It  unnecessary  to  collate 
and  dte  tbem. 

So  that  the  court  in  this  case  did  not  err  In 
permitting  the  state  to  prove  by  the  witnesses 
Knaggs,  Gardener,  White,  and  Campbell  in 
substance  and  effect  that  very  soon  after  the 
capture  of  appellant  and  all  bis  associates 
the  witness  Buck  did  point  out  to  each  of 
them  the  said  four  persons  be  now  testifies 
were  the  persons  who  shot  and  killed  the 
deceased,  and  appellant's  bills  58,  50,  62,  and 
49,  raising  these  questions,  show  no  error. 
What  we  hold  on  this  question  Is  not  In  con- 
flict on  this  point  with  Clark  ▼.  State,  39  Tex. 
Or.  R.  152,  46  S.  W.  696,  Reddlck  v.  State,  35 
Tex.  Or.  R.  463,  34  S.  W.  274.  60  Am.  St  Rep. 
56,  and  other  cases  cited  and  relied  upon  by 
appellant.  Appellant,  In  citing  and  relying 
upon  Murphy  v.  State,  41  Tex.  Cr.  R.  120,  51 
S.  W.  940,  and  Bowen  v.  State,  47  Tex.  CT. 
R.  146,  Sa  S.  W.  520,  overlooks  the  fact  that 
the  holding  of  the  opinions  In  those  two 
cases  were  modified,  if  not  overruled,  bj* 
this  conrt  in  Weaver  v.  State,  150  S.  W.  786. 

[2]  This  case  was  tried  In  October,  1913, 
long  after  the  act  of  April  6, 1913  (Acts  33d 
Leg.  c  138),  amending  articles  735,  737,  743, 
and  adding  article  737a  to  our  C.  0.  P.,-  went 
into  effect,  whereby  It  is  expressly  required 
that  objections  to  the  charge  of  the  court  of 
either  commission  or  omission  shall  be  made 
before  the  argument  begins.  The  record  in 
this  case  does  not  show  that  any  objections 
were  thus  made  to  the  court's  charge.  The 
judge  gave  a  full  and  correct  (diarge  on  cir- 
cumstantial evidence.  He  also  affirmatively 
required  the  jury  to  believe,  beyond  a  rea- 
sonatjle  doubt,  every  essential  fact  to  show 
appellant's  guilt  before  they  could  find  him 
guilty,  and,  if  they  did  not  so  find,  to  acquit 
him.  In  addition  be  told  the  jury  that  de- 
fendant was  presumed  to  be  innocent  until 
his  guilt  was  established  by  legal  evidence 


beyond  a  reasonable  doubt,  and,  in  case  they 
had  a  reasonable  doubt  as  to  his  guilt,  to  ac- 
quit him ;  still  in  addition  that  in  all  crim- 
inal cases  the  burden  of  proof  was  on  the 
state. 

[3]  There  is  in  the  record  a  special  charge, 
asked  by  appellant  but  refused  by  the  court, 
to  the  effect  that  the  burden  of  proof  rests 
upon  the  state  throughout  the  trial  and 
never  shifts  to  defendant  There  is  nothing 
to  show  that  this  charge  was  requested  be- 
fore the  court  read  his  charge  to  the  jury 
and  the  argument  had  been  concluded.  It 
seems,  therefore,  very  doubtful  whether  the 
question  is  raised  In  such  a  way  that  it  can 
be  considered  by  this  court  We  think  not. 
But  If  it  was  asked  and  refu.sed  In  the  prop- 
er time,  clearly  under  the  statute  (article 
743),  as  It  now  is,  the  refusal  of  the  court  to 
give  appellant's  said  special  charge  presents 
no  such  error  as  would  authorize  or  require 
this  court  to  reverse  this  case.  Most  if  not 
all  the  old  cases  dted  by  appellant  which 
Indicate  that  it  was  error  to  refuse  to  give 
such  charge  were  rendered  before  the  amend- 
ment of  1897  of  article  743,  and,  we  think, 
have  no  application  now.  We  fail  to  see  how 
it  could  possibly  have  Injured  appellant  not 
to  have  given  said  charge. 

[4]  The  appellant  in  his  direct  testimony, 
among  other  things  said  that  he  was  a  sul>- 
scrlber  to  the  newspaper  "Regeneracion,"  and 
that  he  received  and  read  that  paper;  that 
said  Capt  J.  N.  Rangel  must  have  gotten  his 
name  from  the  subscription  list  of  that 
paper;  and  that  Rangel  wrote  to  him,  and 
that  be  went  and  joined  Rangel  and  his  com- 
pany, being  induced  by  what  was  published 
in  said  paper.  On  cross-examination  be  stat- 
ed that  one  of  the  principal  things  tluit  In- 
duced him  to  join  said  company,  etc.,  was  the 
articles  In  said  paper.  One  of  the  copies  of 
the  paper  was  then  exhibited  to  him,  and  he 
identified  It  as  cue  of  them.  A  translation  of 
this  article  was  thereupon  introdnced  in 
evidence.  He  further  testified  that  the  prin- 
ciples announced  In  that  paper  and  of  the 
Liberals  party  therein  specified  was  the  one 
to  which  he  belonged  and  joined  said  Ran- 
gel's  company  to  carry  out  The  article  In- 
troduced Is  quite  lengthy.  We  deem  It  un- 
necessary to  copy  all  of  It    A  part  of  It  Is: 

"We  Liberals  proclaim  that  everything  shall 
be  for  everybody,  and  tliat  each  producing  agent 
stiall  consume  not  in  accordance  with  bis  abil- 
ity but  in  accordance  with  his  necessity.  In 
order  to  attain  these  ends,  we  Liberals  will 
flght  to  snatch,  to  grasp  from  the  hands  of  the 
rich  the  land,  the  waters,  the  mountains,  the 
mines,  the  factories,  the  shops,  the  railroads 
and  all  other  means  of  transportation,  through 
the  medium  of  arms,  leaving  everything  in  the 
hands  of  the  poor  so  that  these  can  agree  and 
will  organize  a  protection  free  from  all  masters 
of  every  kind." 

The  court  committed  no  error,  as  claimed 
by  appellant  In  his  bills  63  and  64,  in  permit- 
ting the  state  to  have  him  testify,  as  shown 
above,  and  to  Introduce  the  translated  copy 
of  the  paper  to  which  he  was  a  subscriber, 
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end  whlcb  he  read,  and  wblch  be  said  an- 
nounced the  prlnciplea  which  he  and  Bangel 
and  his  company  were  intending  "to  do"  and 
fight  for  in  Mexico.  There  is  nothing  else 
in  tills  record  that  requires  any  discussion. 
There  being  no  error,  the  Judinnoit  will  be 
affirmed. 

DAVIDSON,  J.,  dissents. 

On  Motion  for  Bebearing. 

PBENDBaiGAST,  P.  J.  In  his  motion  for 
rehearing  appellant  presents  bnt  some  of  the 
same  questions  originally  raised  and  others 
not  mentioned  specially  in  the  opinion  here- 
tofbre.  We  will  discuss  in  this  opinion 
such  of  these  as  we  deem  necessary. 

In  discussing  his  bills  49,  58,  59,  and  62,  we 
stated  he  made  no  objection  when  the  court 
bad  the  11  other  defendants  brought  Into 
court  for  the  purpose  of  Identlflcation  of  the 
4  who  did  the  actual  killing  of  Ortiz,  as 
claimed  by  the  state's  witness  Buck.  He 
now  calls  our  attention  to  the  fact  that  he 
did  object  to  their  being  brought  In,  as  shown 
by  bis  bill  No.  45.  We  find  that  he  did  object 
to  said  parties  being  brought  into  the  court- 
room, and  this  court  was  mistaken  in  the 
original  opinion  In  saying  he  did  not  object 
His  objections,  shown  by  bill  45,  are: 

"We  do  not  care  to  bring  these  parties  in  here 
and  have  him  identify  tbem  in  the  trial  of  this 
defendant.  We  do  not  see  that  it  is  material. 
It  would  Just  go  to  detract  the  minds  of  the 
jury  from  this  trial,  and  we  do  not  think  It  ad- 
visable." 

The  point  has  been  expressly  decided  a- 
galnst  appellant  in  Mclver  v.  State,  37  S. 
W.  745 ;  Benson  v.  State,  69  S.  W.  166.  So 
that  this  court's  Incorrectly  stating  that  he 
made  no  objection  did  not  and  could  not 
affect  nor  change  the  decision  of  the  question. 
Besides,  the  bringing  In  the  parties  resulted 
to  his  advantage  decidedly,  because  Buck 
made  a  mistake  at  first  in  the  identification 
of  one  of  the  parties,  as  shown  In  the  original 
opinion. 

He  also  specially  calls  oar  attention  to  his 
•  bill  of  exceptions  No.  13,  wherein  it  Is  shown 
that  he  objected  to  the  charge  of  the  court 
because  It  "failed  and  omitted  to  Instruct  the 
Jury  distinctly  for  what  puriwse  they  should 
consider  the  evidence  of  Gardner,  White, 
Allen,  Knaggs,  Wilcox,  Barnard,  Boynton, 
Decker,  Dickens,  and  Campbell,"  claiming 
the  evidence  of  these  witnesses' "did  not  es- 
tablish the  corpus  delicti  and  was  not  offered 
for  such  purpose,  nor  to  prove  defendant 
committed  the  offense,  and  that  the  law  re- 
quired that  such  evidence  be  limited  in  the 
charge,  and  that  the  court's  charge  should 
state  for  what  purpose  such  evidence  bad 


been  admitted  and  tar  wbat  purposes  the  Jury 
may, consider  It"  The  testimony  of  several 
of  these  witnesses  was  very  material  to  es- 
tablish many  circumstances  and  facts  wMch 
tended  to  make  the  case  against  appellant 
The  testimony  of  others  was  for  bolstering 
the  testimony  of  Buck  as  to  the  identity  of 
appellant  as  one  of  the  four  who  actually 
killed  deceased-  It  would  have  been  Improp- 
er for  the  court  to  have  glvea  any  such 
charge  as  this  bill  points  out  Besides,  to 
have  called  eq>eclal  attention  to  the  support- 
ing testimony  of  Buck  would  have  been  on 
the  weight  of  the  evidence  and  against  ap- 
pellant His  objections  were  too  general  to 
specifically  call  the  court's  attention  to  any 
charge  applicable  to  the  testimony  of  these 
reqtectlve  witnesses. 

[f]  He  also  calls  our  attention  to  bis  bill 
of  exceptions  Na  5,  wherein  he  complains  of 
this  language  of  the  district  attorney,  "That 
defendant  Jesus  Gonzales,  was  a  member  of 
the  Zapata  Faction  in  Mexico,  whose  prin- 
ciples were  murder,  rapine,  and  plunder," 
used  in  argument  The  court,  in  allowing  the 
bill,  thus  qualified  it: 

"A  red  flag  with  white  lettering  on  it  was  in- 
troduced in  evidence  by  the  state,  and  defend- 
ant while  on  the  stand,  identified  it  as  the  fla? 
of  the  Liberal  party  of  Mexico,  his  political 
party  in  Mexico.  The  district  attorney  stated 
the  following:  'Was  he  fighting  for  Uuerta? 
No,  because  the  flag  of  Huerta  is  the  Sag  of 
the  Mexican  Bepnblic.  Was  he  fighting  for 
Carranza?  No,  Dpcause  the  flag  of  Carransa 
is  the  tricolor  of  Mexico.  He  was  fighting  for 
Zapata,  the  leader  of  the  Partido  Liberal  in 
Mexico,  the  flag  of  murder,  rapine,  and  plunder.' 
This  remark  was  made  in  answer  to  argument 
of  the  attorneys  of  the  defendant  as  follows: 
Judge  Earnest  s  speech  was  devoted  exclusively 
to  a  historical  sketch  of  the  conditions  of  the 
Mexican  people,  from  the  time  of  Cortex,  re- 
counting their  oppressed  conditions  from  the 
time  of  the  Spanish,  and  Jndge  Karnest  did  not 
discuss  the  evidence.  Earnest  also  spoke  about 
the  French  Bevolution.  The  speech  of  Mr. 
Smith  referred  to  the  condition  of  the  Mexican 
people  and  their  strnjtgle  for  liberty,  comparing 
the  defendant's  to  other  revolutions  for  liberty, 
mentioned  the  Battle  of  San  Jacinto,  amon^ 
other  things.  Mr.  Strawn  also  spoke  at  length 
about  the  present  condition  in  Mexico  and  de- 
fended— the  Mexicans  in  the  present  straggle 
against  Haerta,  as  a  tyrant  And  the  district 
attorney  stated  that  the  red  flag  was  the  flag  of 
Zapata  in  answer  to  the  argument  of  Mr.  Smith, 
who,  in  his  speech,  asked  the  question  that 
when  in  history  could  it  be  shown  that  the  red 
flag  had  ever  htea  used  for  a  bad  purpose." 

The  bill  as  qualified  shows  no  error. 

In  this  connection  we  call  attention  to  what 
the  principles  of  the  party,  which  appellant 
Joined  and  was  attempting  to  carry  out  were, 
and  the  extract  from  the  paper  "Begenen- 
don,"  a  part  of  which  is  copied  in  the  origi- 
nal oplnloa 

The  motion  Is  OTermlAd. 
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MARTINEZ  T.  STATB.    (No.  3387.) 

(Court  of  Criminal  Apneals  of  Texas.     Nov. 
18,  1014.) 

1.  HoinciDB  (I  235*)— CONSFIBAOT— Pabtioi- 

PATION. 

In  n  proaecutlon  for  homicide  committed  in 
furtherance  of  an  illegal  conspiracy  to  organize 
in  Texas  an  armed  band  to  invade  Mexico,  evi- 
-dence  held  to  warrant  a  finding  that  defendant 
was  a  member  of  the  band  and  engaged  in  the 
furtherance  of  the  conspiracy  at  the  time  of  the 
killing. 

[Ed.  Note.— For  other   cases,   see  Homidde, 
Cent.  Dig.  J  484;   Dec,  Dig.  !  23S.*] 

2.  Homicide  (J  172*)— Conbpibaot— Pubpobi 

—Evidence. 

In  a  prosecntlon  for  homicide  committed  as 
incidental  to  an  illegal  conspiracy  to  organize  in 
TTexas  an  armed  band  to  invade  Mexico,  a  mani- 
festo in  the  Mexican  language,  purported  to  have 
been  written  by  a  Junta  in  California,  intended 
to  incite  Mexicans  to  rebellion,  found  in  the  pos- 
session of  one  of  the  conspirators,  who  separated 
from  the  others  a  short  time  prior  to  their  ar- 
rest, but  who  was  first  arrested,  was  admissible 
against  accused  to  show  the  illegal  character  of 
the  conspiracy. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  U  372,  373 ;   Dec.  Dig.  g  172.»] 

8.  HoviciDB  (§  29*)— CoNSPiBAOT— Purpose. 
Where,  in  A  prosecution  for  homicide,  the 
state  did  not  claim  a  specific  conspiracy  to  kill 
deceased,  but  that  be  was  killed  as  an  incident  to 
a  conspiracy  to  organize  in  Texas  an  armed  force 
to  invade  Mexico,  the  members  of  the  company 
not  immediately  concerned  in  the  killing  could 
«nly  be  convicted  of  homicide  on  proof  that  the 
killing  was  incidental  to  a  conspiracy  to  do  an 
unlawful  act  and  was  within  the  scope  thereof. 

(Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  t  47;  Dec.  Dig,  {  29.*] 

4.  Homicide  (§  172*)— Conspibact— Bvide:ice. 
In  a  prosecution  for  homicide  alleged  to 
have  been  committed  in  the  furtherance  of  a 
conspiracy  to  organize  in  Texas  an  armed  force 
to  invade  Mexico,  personal  property  found  on 
one  of  the  conspirators  at  the  camp  ground,  in- 
cluding a  manifesto,  battle  flag,  bugle,  guns, 
bayonets,  dynamite,  and  other  munitions  of  war, 
and  testimony  concerning  where  and  what  was 
found,  was  admissible  to  show  the  conspiracy 
and  its  purpose. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  H  372.  378;  Dec.  Dig.  {  172.*] 

6.  Homicide  (§  172*)— Evidence— Incidental 
Offense — Subsequent  Action. 

Where  decedent  was  killed  as  incidental  to  a 
conspiracy  to  organize  in  Texas  an  armed  force 
to  invade  Mexico  in  order  to  prevent  a  discov- 
ery of  the  conspiracy,  which  did  not  terminate 
until  the  conspirators'  arrest,  evidence  of  all 
that  took  place  and  what  each  of  the  conspira- 
tors said  from  the  time  of  their  discovery  at 
their  rendezvous  and  until  they  were  arrested 
was  admissible,  in  a  prosecution  against  each  of 
them  for  the  homicide. 

[Ed.   Note. — For  other  cases,  see   Homicide, 
Cent  Dig.  If  372,  873 ;  Dec.  Dig.  {  172.*] 

6.  Cbiminai,  LiAw  (I  617*)— Evidence— CoN- 

FfSSION. 

In  a  prosecution  for  homicide  alleged  to 
have  been  committed  in  pursuance  to  a  conspir- 
acy to  organize  in  Texas  an  armed  force  to  in- 
vade Mexico,  evidence  that,  on  the  arrest  of  one 
of  the  conspirators  by  soldiers  and  posse,  he  told 
them  where  the  others  could  be  found,  and  that 


they  were  found  there,  was  not  objectionable  as 
a  confession  made  to  officers  after  arrest 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1146-1156;  Dec.  Dig.  { 
617.*] 

7.  Cbiuinai.  Law    (|   lie9*)—APPEAi/— Rul- 
ings ON  Evidence— Pbejudice. 

Where  deceased  was  killed  in  furtherance  of 
a  conspiracy  to  form  in  Texas  an  armed  force 
to  invade  Mexico  in  order  to  prevent  discovery 
of  the  conspiracy,  accused,  on  trial  for  the  homi- 
cide, was  not  prejudiced  by  the  introduction  of 
a  hat  worn  bv  deceased  at  the  time  of  the  kill- 
ing, a  rope  with  which  his  hands  were  tied  be- 
hind him,  and  a  belt  with  which  a  load  was  fas- 
tened on  him  after  he  had  been  captured  by  the 
conspirators  and  while  he  was  forced  to  pack 
material  for  them  until  he  was  Ulled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  H  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  lie».*l  _ 

8.  Cbiminai,  Law  (§  1166^*)— Conspibacy-^ 

TBIAL— CODEFENDANT  BboCQHT  INTO  COUBT 

Manacled. 

Where  accused,  as  member  of  a  company  il- 
legally organized  in  Texas  to  invade  Mexico,  was 
on  trial  for  the  killing  of  a  deputy  sheriff  as  an 
incident  to  the  conspiracy  to  prevent  discovery, 
and  the  other  conspirators  were  only  captured 
after  having  fired  at  the  sheriff  and  another  dep- 
uty and  also  attempting  to  resist  the  posse  and  a 
company  of  United  States  soldiers,  defendant 
was  not  prejudiced  because  certain  of  the  al- 
leged co-conspirators  were  brought  into  the  court 
room  during  the  trial  of  accused  manacled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3114-3123;  Dec.  Dig.  { 
1166  %.•] 

9.  Cbiminal  Law  (J  1038*)  —  Appeal  —  In- 
8TBUCTI0N8— Objections. 

Objections  to  a  charge  made  for  the  first' 
time  in  tha  motion  for  a  new  trial  cannot  lie 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646 ;  Dec.  Dig.  {  1038.*] 

10.  Homicide  ({  269*)  —  Conspibact  —  Evi- 
dence. 

In  a  prosecution  for  homicide,  evidence  held 
sufficient  to  justify  submission  to  the  jury  of  the 
question  of  a  specific  conspiracy  to  take  the  life 
of  decedent,  though  the  preponderance  of  the 
evidence  indicated  that  he  was  killed  as  an  inci- 
dent to  a  conspiracy  to  commit  another  offense. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  563;  Dec.  Dig.  §  269.*J 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   W.  S.  Anderson,  Judge. 

Miguel  P.  Martinez  was  convicted  of  mur- 
der, and  he  appeals.    Afilrmed. 

Chambers  &  Watson,  of  San  Antonio,  for 
appellant  C  B.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punisliment  assessed  at  12 
years'  confinement  in  the  state  penitentiary. 

This  is  a  companion  case  to  those  of  J.  A. 
Serrato  (171  S.  W.  1133),  Lino  Gonzales  (171 
S.  W.  1146),  and  Jesus  Gonzales  (171  S.  W. 
1149),  heretofore  decided  by  this  court,  but 
not  yet  oflicially  reported.  In  this  case  there 
is  this  difference  between  it  and  those  here- 
tofore decided:  AppeHant  dM  not  testify, 
and  of  course  his  connection  with  the  con- 
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splracy  Is  not  admitted,  nor  I3  the  object  and 
purpose  of  the  men  banding  themselves  to- 
gether. 

[1]  To  show  that  he  was  a  member  of  the 
armed  band  found  on  Capones  creek,  the 
state  proved  that,  when  Officers  Ortiz  and 
Buck  were  captured  by  Capt  Rangel  and 
his  men,  appellant  was  present  and  was  one 
of  the  men  who  assisted  in  their  capture, 
having  a  drawn  gun  in  his  hands;  that  he 
was  present  at  the  time  when  Sheriff  Gard- 
ner and  Marshal  White  were  fired  upon;  that 
he  was  present  when  Buck  and  Ortiz  were 
tied  and  loaded  down  as  pack  horses;  that 
he  was  one  of  the  guards  who  accompanied 
Buck  and  Ortiz  to  the  place  where  Ortiz  was 
killed;  that  he  went  with  those  who  were 
guarding  Buck  some  40  yards  away  when 
Ortiz  was  killed:  that  he  continued  with 
Rangel  end  his  men  until  Buck  was  rescued, 
and  continued  with  them  until  finally  they 
were  captured,  being  one  of  those  engaged  in 
the  battle  with  the  posse  and  soldiers  at  the 
time  of  the  capture.  While  no  one  can  say 
specifically  they  saw  him  fire  a  shot,  yet  he 
was  in  company  with  those,  some  dozen  or 
more  of  whom  were  shooting  at  the  posse  and 
soldiers.  This  authorized  a  finding  that  he 
was  a  member  of  the  company,  in  the  ab- 
sence of  any  testimony  to  the  contrary.  In 
the  other  cases,  as  hereinbefore  stated,  the 
men  on  trial  took  the  stand  and  testified  they 
had  banded  together  to  go  to  Mexico  and 
'  engage  in  armed  i-ebellion. 

L2]  The  defendant  did  not  do  so  in  this 
case;  consequently  the  state  had  to  make 
other  proof  showing  the  object  and  purpose 
of  the  band  of  men,  and  whither  they  were 
bound.  Cline,  clearly  by  all  the  testimony 
shown  to  be  a  member  of  the  comi>any,  sep- 
arated from  the  others  a  short  time  before 
their  arrest,  and  he  was  the  first  one  arrest- 
ed. When  arrested  there  was  found  on  his 
Iierson  a  manifesto,  which,  translated  into 
Kugllsh,  reads  as  follows: 

"Mexicans:  The  board  of  organization  of  the 
Mexican  Liberal  Party  views  with  complacency 
your  efforts  to  place  in  practice  the  high  ideals 
of  political,  economical  and  social  emancipation, 
whose  supremacy  througbout  the  world  will  put 
an  end  to  that  already  sufficiently  prolonged 
struggle  between  man  and  man,  which  has  its 
origin  in  the  inequality  of  riches,  which  emanates 
from  the  principle  of  private  ownership  of  prop- 
erty. 

"The  abolishment  of  that  principle  signifies  the 
annihilation  of  all  institutions,  political,  econom- 
ic, social,  religious  and  morals  which  generates 
the  gaseous  atmosphere  within  which  are  as- 
phyxiated free  initiative  and  the  free  association 
of  mankind,  who  see  themselves  forced,  in  order 
to  survive,  to  engage  in  deadly  competition,  from 
which  those  who  emerge  triumphant  are  not  the 
good,  neither  the  most  uuselfish  nor  the  best  en- 
dowed, physically,  morally  and  intellectually,  but 
the  most  astute,  the  most  egotistic,  the  least 
scrupulous,  the  most  bard-hearted,  those  who 
place  their  personal  welfare  above  every  consid- 
eration whatsoever  of  human  solidarity  and  of 
human  Justice. 

"Without  the  principle  of  private  ownership 
of  property,  there  is  no  reason  for  the  existence 
of  a  government,  necessary  only  to  keep  within 
bounds  the  disinherited  in  their  complaints  or  in 


their  rebellion  against  the  deforciants  of  social 
riches ;  nor  the  church  reason  to  exist  whose  ex- 
clusive object  is  to  extrangulate  in  man  the  in- 
nate rebelliousness  against  oppression  and  ex- 
ploitation, through  preaching  about  patience, 
resignation  and  humility,  stifling  the  cries  of  the 
most  powerful  Instincts,  and  h'Uitfnl  with  the 
practice  of  Immoral  penances,  cruel  and  hurtful 
to  the  health  of  persons,  and  so  that  the  poor 
may  not  aspire  to  the  Joys  of  earth  and  consti- 
tute a  danger  to  the  privileged  of  the  earth, 
promise  to  the  humblest,  to  the  most  resigned,  to 
the  most  patient,  a  heaven  which  swings  In  the 
Infinite  space  beyond  the  visible  stars. 

"Capital,  authority,  clergy,  here  yon  hare  the 
somber  trmity  which  makes  of  this  beautiful 
world  a  paradise  for  those  who  have  succeeded 
in  pasping  in  their  claws,  by  their  astuteness, 
violence  and  crime,  the  product  of  hard  labor  by 
the  sweat  of  the  brow,  by  blood,  by  tears  ana 
sacrifices  of  thousands  of  generations  of  work- 
men and  a  hell  for  those  who  with  their  hands 
and  their  intelligence  cultivate  the  soil,  move 
machinery,  construct  houses,  transport  products, 
thus  leaving  humanity  divided  into  two  social 
classes,  with  interests  diametrically  opposed: 
The  capitalist  and  the  laborer.  The  class  which 
possesses  the  land,  the  machinery  of  production 
and  the  means  of  transportation  for  the  rich 
products,  and  the  class  which  reckons  only  with 
his  hands  and  his  intelligence  for  his  support. 

"Between  these  two  social  classes  there  can- 
not exist  any  bond  of  friendship  or  fraternity, 
for  the  property  holding  class  are  always  dis- 
posed to  perpetuate  the  economic,  politiod  and 
social  system,  which  guarantees  to  them  peaceful 
enjoyment  of  their  plunder,  while  the  working 
class  makes  efforts  to  destroy  that  iniquitous 
system,  in  order  to  Install  a  medium  on  the 
earth,  by  which  the  land,  the  houses,  the  ma- 
chinery of  producti'.<n  and  .the  means  of  trans- 
portation may  become  of  common  use. 

"Mexicans:  The  Mexican  Liberal  I'arty  rec- 
ognizes that  every  human  being,  from  the  sole 
fact  of  having  been  born,  have  the  right  to  enjoy 
of  all  and  01  each  and  every  advantage  which 
modern  civilization  offers,  for  those  advantages 
are  the  ^rodnct  of  the  efforts  and  sacrifice*  of 
the  workmg  class  of  all  ages. 

"The  Mexican  Liberal  Party  recognizes  that 
work  Is  necessary  for  the  maintenance  of  the  in- 
dividual and  of  society,  and  consequently  every- 
body, with  the  exception  of  the  aged,  the  maimed, 
the  weakmindcd  and  the  children,  must  dedicate 
themselves  to  produce  something  useful,  so  that 
they  will  be  enabled  to  give  satisfaction  to  their 
needs. 

"The  Mexican  Liberal  Party  recognizes  that 
the  so-called  right  of  individual  property  is  an 
Iniquitous  right,  because  it  subjects  the  greatest 
number  of  human  beings  to  work  and  to  suffer 
for  the  satisfaction  and  ease  of  a  small  number 
of  capitalists. 

"The  Mexican  Liberal  Party  recognizes  that 
the  government  and  the  clergy  are  the  support  of 
the  Iniquitous  capital.  Therefore  the  board  of 
organization  of  the  Mexican  Liberal  Party  has 
solemnly  declared  war  against  authority,  war 
against  capital,  war  against  the  clergy. 

"Against  capital,  authority  and  clergy,  tte 
Mexican  Liberal  Party  has  unfurled  the  red 
banner  in  the  fields  of  action  in  Mexico,  where 
our  brothers  are  battling  like  lions,  contending 
for  victory  against  the  hosts  of  the  Patricians, 
or  be  it  Maderistas,  Reyistas,  Vasquistas,  Cien- 
tificos  and  many  others,  whose  only  purpose  is 
to  elevate  a  man  to  the  'first  magistracy  of  the 
country,  to  do  business  under  his  shadow,  with- 
out any  consideration  for  the  entire  mass  of  the 
population  of  Mexico,  and  all  of  them  recog- 
nizing as  sacred  the  right  of  individual  property. 

"In  these  moments  of  confusion  so  propitioai 
for  the  assault  against  oppression  and  exploita- 
tion. In  these  moments  in  which  the  govenunent 
crushed,  unbalanced,  vacillating,  attacked  on  all 
sides  by  the  forces  of  all  the  unbridled  passions. 
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by  the  tempest  of  all  the  appetites,  whetted  by 
the  hopes  of  a  proximate  satiety,  in  these  mo- 
ments of  anxiety,  of  anstiish,  of  terror  for  nil 
the  privileged,  compact  masses  of  disinherited  be- 
ings invade  the  lands,  burn  the  titles  to  property, 
place  the  creating  hands  on  the  fertile  soil  and 
threatening  with  their  closed  fist  all  that  which 
yesterday  was  authority,  capital  and  chnrch, 
they  open  the  furrow,  scatter  the  seed  and  await 
with  emotion  the  first  fruits  of  free  labor. 

"These  are,  Mexicans,  the  first  practical  re- 
sults of  the  propaganda  and  the  action  of  the 
soldiers  of  the  people,  of  the  generous  supporters 
of  our  principles  of  equality,  of  our  brothers  who 
defy  aU  imposition  and  exploitation  with  this 
cry,  of  death  to  all  those  above  and  of  life  and 
hope  for  those  below;  long  live  land  and  lib- 
erty. 

"The  tempest  increases  in  fury  from  day  to 
day.  Maderistas,  Vasquistas,  Reyistas,  Cientifl- 
cos,  Delabarristas  cry  out  to  you,  Mexicans,  to 
return  to  defend  their  tarnished  banners,  protec- 
tors pf  the  privileges  of  the  capitalist  class.  Do 
not  listen  to  the  sweet  songs  of  those  sirens,  who 
desire  to  take  advantage  of  your  sacrifices  to 
establish  a  government;  that  is,  a  new  dog  to 
protect  the  interests  of  the  rich.  Arise,  every- 
body, but  only  to  carry  out  to  a  finish  the  expro- 
priation of  the  property  which  the  rich  retain. 

"The  expropriation  must  be  carried  out  to  a 
finish  by  blood  and  fire  during  this  grandiose 
revolution,  as  our  brethren  have  done  and  are 
doing ;  our  brethren,  the  inhabitants  of  Morelos, 
South  of  Puebia,  Michoacan,  Guerrero,  Vera- 
cruz, North  of  TamauUpas,  Duraiigo,  Sonora, 
Sinaloa,  Yucatan,  Quintana  Boo  and  in  parts  of 
other  states,  as  even  the  very  patrician  Public 
Press  of  Mexico  has  had  to  acknowledge  that  the 
people  have  taken  possession  of  the  land  without 
waiting  for  a  paternal  government  until  it  de- 
sign to  make  them  happy,  conscious  that  there  is 
nothing  good  to  be  expected  from  governments 
and  that  the  emancipation  of  the  laborers  must 
be  the  work  of  the  workingmen  themselves. 

"These  first  acts  of  ezpropriation  have  been 
crowned  with  the  most  nattering  of  successes, 
but  the  limit  must  not  be  placed  at  taking  pos- 
session of  the  land  and  implements  of  agricul- 
ture only. 

"There  most  be  taken  possession,  resolutely,  of 
ail  the  industries  by  the  workingmen  employed 
therein,  obtaining  in  this  manner  that  the  land, 
the  mines,  the  manufacturers,  the  workshops, 
the  smelters,  the  cars,  the  railroads,  the  ships 
and  all  the  warehouses  of  every  kind  and  the 
buildings  remain  In  the  possession  of  all  and 
every  one  of  the  inhabitants  of  Mexico  without 
distinction  of  sex. 

"The  inhabitants  of  each  locality  in  which 
such  an  act  of  supreme  justice  has  been  carried 
out  have  nothing  else  to  do  but  to  come  to  an 
agreement  between  themselves  that  all  the  ef- 
fects that  are  found  in  the  stores,  warehouses, 
granaries,  etc.,  be  carried  to  a  place  of  easy  ac- 
cess for  everybody  where  men  and  women  of 
good  (will)  repute,  shall  make  out  a  minute  in- 
ventory of  everything  that  has  been  gathered  to- 
gether, in  order  to  calculate  the  duration  of  the 
stock  on  hand,  having  in  view  the  needs  and  the 
number  of  the  inhabitants  who  have  to  make  use 
of  it,  from  the  time  of  expropriation  until  in  the 
fields  are  raised  the  first  crops,  and  in  the  other 
industries  are  produced  the  first  products. 

"The  inventory  made,  the  workingmen  of  the 
different  industries  will  understand  each  other 
fraternally  in  order  to  regulate  production,  so 
that  during  this  movement  no  one  shall  lack  for 
anything  and  only  those  will  die  of  hunger  who 
do  not  desire  to  work,  with  the  exception  of  the 
aged,  the  maimed  and  the  chidren,  who  shall 
hare  the  right  to  the  enjoyment  of  everything. 
Everything  produced  shall  be  sent  to  the  general 
storehouse  of  the  community,  from  which  all 
shall  have  the  right  to  take  all  that  they  may 
need  according  to  their  wants,  without  other  req- 


nlsite  than  to  exhibit  a  badge  that  he  Is  working 
in  this  or  that  industry. 

"As  the  aspiration  of  man  is  to  have  the  great- 
est number  of  gratifications  with  the  least  effort 
possible,  the  most  adequate  means  to  obtain  that 
result,  is  work  the  land  and  the  other  indus- 
tries in  common.  If  the  land  is  divided  and  each 
family  takes  a  portion,  besides  the  grave  danger 
which  is  run  of  once  again  dropping  into  the 
capitalist  system,  for  there,  will  not  be  a  lack 
of  astute  men,  or  who  have  habits  of  saving, 
who  will  succeed  in  having  more  than  others  and 
be  enabled  in  time  to  exploit  their  fcllowmen — 
besides  this  grave  danger,  the  fact  stands  out. 
if  a  family  cultivates  a  piece  of  land,  it  will  have 
to,  work  as  much  or  more  than  is  done  at  pres- 
ent under  the  system  of  individual  property  to 
obtain  the  same  meager  result  which  is  obtained 
at.  present,  while,  if  the  land  is  united  and  work- 
ed in  common,  the  farmers  will  work  less  and 
produce  more.  Of  course  there  must  not  be  a 
lack  of  land,  so  that  every  person  can  have  his 
boose  and  a  good  lot  to  dedicate  it  to  the  uses 
most  agreeable  to  him.  The  same  as  is  said  of 
the  work  in  common  of  the  land  can  be  said  of 
the  work  in  common  of  the  manufacturers,  work- 
shops, etc.,  but  each  one  according  to  his  temper- 
ament, according  to  his  tastes,  according  to  his 
inclinations,  may  choose  the  Idnd  of  work  that 
best  suits  him,  so  that  he  produces  enough '  to 
cover  his  needs  and  not  be  a  charge  upon  the 
community.  Working  in  the  manner  set  forth 
(that  is,  following  immediately  after  the  expro- 
priation, the  organization  of  production,  free  of 
owners,  and  based  on  the  needs  of  the  inhabit- 
ants of  each  locality),  no  one  will  be  in  want 
of  anything,  notwithstanding  the  armed  revolu- 
tion, until  this  movement  being  ended  with  the 
disappearance  of  the  last  aristocrat  and  of  the 
last  authority,  or  its  agent,  the  law,  the  support 
of  the  privileged  class,  broken  in  pieces  and  ev- 
erything placed  in  the  hands  of  those  who  work, 
we  will  embrace  each  other  with  a  fraternal 
embrace,  and  will  celebrate  with  peens  of  joy  the 
installation  of  a  system  which  will  guarantee  to 
every  human  being  food  and  liberty. 

"Mexicans:  For  all  this,  the  Mexican  Liberal 
Party  struggles,  for  this  a  band  of  heroes  shed 
their  generous  blood,  who  battle  neath  the  red 
flag,  with  the  portentous. cry  of  land  and  liberty. 

"The  Liberals  have  never  nnbuckled  their 
weapons,  notwithstanding  the  treaties  of  the 
traitor  Madero  with  the  tyrant  Diaz,  and  not- 
withstanding also  of  the  attempts  of  the  aristo- 
crats to  fill  their  pockets  with  gold,  and  this 
has  been  so,  because  we,  the  Liberals,  are  men 
convinced  that  political  liberty  to  not  of  advan- 
tage to  the  poor,  but  to  the  hunters  of  offices, 
and  our  object  is  not  to  obtain  o£Sces  nor  dis- 
tinctions, but  to  take  away  all  from  the  bands  of 
the  aristocrats,  so  that  everything  shall  remain 
in  the  hands  of  the  workingmen.  The  activities 
of  the  different  political  bands  wliich  at  the 
present  time  dtopute  amongst  themselves  the  su- 
premacy in  order  that  the  one  which  triumphs 
to  do  exactly  the  same  as  the  tyrant  Pornria 
Diaz  did,  because  no  man,  however  well  dis- 
posed he  may  be,  can  do  anything  in  favor  of  the 
poor  class  when  he  finds  himself  in  power.  That 
activity  has  produced  chaos,  which  we,  the  dis- 
inherited, must  take  advantage  of.  The  especial 
circumstances  in  which  the  country  is  found  in 
order  to  put  in  practice  without  loss  of  time,  on 
the  spot,  the  sublime  ideals  of  the  Mexican  Lib- 
eral Party,  without  waiting  for  peace  to  be  de- 
clared to  carry  out  the  expropriation,  for  by  that 
time  the  stock  of  goods  in  the  stores,  granaries, 
warehouses  and  in  other  depositories  would  have 
been  exhausted,  and  at  the  same  time,  by  reason 
of  the  state  of  war  in  which  the  country  has 
been,  production  had  been  suspended,  hunger 
would  be  the  result  of  the  struggle,  while,  carry- 
ing out  the  expropriation  and  the  organization 
of  the  free  work  during  the  revolution,  neither 
would  there  be  a  lack  of  the  necessities  of  life 
in  the  midst  of  the  movement  nor  afterwards. 
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"Mexicans:  If  70a  want  to  be  free  at  once,  do 
not  fight  for  any  other  cause  that  i«  not  of  the 
Mexican  Liberal  Party.  All  offer  you  political 
liberty  after  triumph.  We,  the  LiberalB,  invite 
you  to  take  the  land,  the  machinery,  the  means 
of  transportation  and  the  houses  right  now, 
without  waiting  that  any  one  to  give  them  to 
you,  without  waiting  for  the  law  to  decree  such 
a  thing,  because  the  laws  are  not  made  for  the 
poor  but  for  gentlemen  with  dress  suits,  who 
take  good  care  not  to  make  laws  against  their 
own  caste.  It  is  our  duty,  for  us,  the  poor,  to 
work  and  struggle  to  break  the  chains  which 
make  slaves  of  us.  To  leave  the  solution  of  our 
problems  to  the  educated  and  rich  classes  ia  to 
place  ourselves  voluntarily  in  their  claws. 

"We,  the  plebeians,  we,  the  ragamuffins,  we, 
the_  hungry^  we,  who  have  not  even  a  stone  upon 
which  to  recline  our  head,  we,  who  live  tortured 
by  the  uncertainty  of  obtaining  a  piece  of  bread 
for  the  morrows  for  our  wives,  and  our  children, 
we,  who,  having  reached  old  age,  are  ignominious- 
ly  discharged,  because  we  can  no  longer  work, 
behooves  us  to  make  strenuous  efforts,  innumer- 
able sacrifices,  to  destroy  to  the  very  foundation 
the  structure  of  the  old  society,  which  has  been 
up  to  the  present  an  affectionate  mother  for  the 
rich  and  the  rascals  and  a  coldhearted  stepmoth- 
er for  those  who  work  and  are  good. '  All  the 
evils  which  affect  the  human  race  arise  from  the 
present  system,  which  forces  the  majority  of  hu- 
manity to  work  and  to  sacrifice  itself  for  a  priTi- 
leged  minority,  to  satisfy  all  their  needs  and 
even  all  their  caprices,  living  in  idleness  and  in 
vice.  And  the  evil  would  be  less  if  all  the  poor 
bad  their  work  assured,  as  the  production  is  not 
arranged  to  satisfy  the  needs  of  the  laborers, 
but  to  leave  profit  to  the  patricians.  These  con- 
trive to  produce  no  more  than  they  calculate  can 
be  expended  by  themselves,  and  from  this  result 
the  periodical  shutting  down  of  industries  or  the 
reduction  of  the  number  of  employes.  This  also 
arises  from  the  fact  of  the  perrectton  of  machin- 
ery, which  substitutes  with  advantage  the  hands 
of  the  employes. 

"To  put  an  end  to  all  this,  it  is  necessary  that 
the  laborers  take  in  their  hands  the  land  and  the 
machinery  of  production  and  be  the  ones  to  regu- 
late the  production  of  riches,  tempered  to  their 
own  needs. 

"Robbery,  prostitution,  assassination,  incen- 
diarism, swindling,  are  the  resnlts  of  the  system 
which  places  men  and  women  under  conditions 
so  as  not  to  perish  or  hunger,  forced  to  take 
what  they  need  where  found,  or  to  become  crimi- 
nal, for  in  the  majority  of  cases,  although  there 
may  exist  the  greatest  desire  for  work,  no  work 
is  to  be  found,  or  is  so  poorly  paid  that  the  sal- 
ary does  not  cover  the  most  pressing  needs  of  the 
individual  or  family ;  besides,  the  long  hours  of 
work  under  the  present  system  of  the  capital- 
ists and  the  condition  under  which  they  are  af- 
fected, in  a  short  time,  undermines  the  health 
of  the  laborer  and  even  ends  his  life  in  the  catas- 
trophe which  takes  place  in  the  work  shops, 
which  has  no  other  origin  in  the  disdain  with 
which  the  governing  class  look  upon  those  who 
sacrifice  themselves  for  them. 

"The  poor,  irritated  by  the  injustice  of  which 
he  is  the  object,  angry  at  the  ostentatious  dis- 
play of  luxury  paraded  before  his  eyes  by  those 
who  do  nothing,  beaten  by  the  'cop'  (policeman) 
on  the  streets  for  the  crime  of  being  poor,  forced 
to  employ  his  hands  in  work  not  to  his  liking, 
poorly  paid,  despised  by  all  those  who  know  more 
than  he  does,  or  who,  by  reason  of  having  money, 
believe  themselves  to  be  superior  to  those  who 
have  nothing,  faced  by  an  expectant  sad  old  age, 
the  death  of  an  animal,  driven  out  of  the  stable 
as  useless,  worried  by  the  possibility  of  being 
without  work  from  one  day  to  another,  forced  to 
look  upon  even  those  of  his  own  class  as  enemies, 
because  he  does  not  know  which  one  of  them  may 
^o  to  hire  himself  for  less  than  he  is  earning,  it 
IS  natural  that  under  these  circumstances  were 


develops  in  the  human  being  antl-aodml  Instincts. 

and  be  it  crime,  prostitution,  disloyalty,  the  nat- 
ural fruits  of  the  old  and  odious  system  which 
we  want  to  destroy,  even  to  its  deepest  root<.  in 
order  to  create  a  new  one,  of  love,  of  equality, 
of  justice,  of  fraternity,  of  liberty. 

"Arise  all  as  one  man,  in  the  hands  of  all  is 
tranquility,  well-being,  liberty,  satisfaction  of 
all  same  appetites,  but  let  us  not  allow  ourselves 
to  be  led  by  directors ;  that  each  one  be  bis  own 
master ;  that  everything  be  arranged  by  the  mu- 
tual consent  of  unhampered  individuality. 
Death  to  slavery;  death  to  hunger;  Ions  live 
land  and  liberty! 

"Mexicans:  With  the  hand  placed  over  the 
heart  and  with  a  peaceful  conscience,  we  make 
you  a  formal  and  solemn  call  that  every  one  of 
you  all,  men  and  women,  adopt  the  high  ideals  of 
the  Mexican  Liberal  Party.  Aa  long  as  there 
are  ricb  and  poor,  governments  and  governed. 
there  will  not  be  peace,  nor  is  it  to  be  desired 
that  there  should  be,  because  that  peace  would 
be  based  on  inequality,  political,  economic,  and 
social  of  millions  of  human  beings,  who  suffer 
hunger  outrages,  prison  ^nd  death,  while  a  mea- 
ger minority  enjoy  all  sorts  of  pleasures  and 
liberties  for  doing  nothing. 

"To  the  struggle;  to  expropriate  with  the 
idea  of  benefit  tor  all  and  not  for  a  few,  that 
this  war  is  not  a  war  of  bandits,  bnt  of  men  and 
women  who  desire  that  all  be  brethren  and  en- 
joy as  such  the  goods  which  nature  cheerfully 
offers  to  us,  and  the  hands  and  intelligence  of 
man  have  created,  with  the  single  condition  that 
each  one  shall  dedicate  himself  to  a  work  really 
useful.  Liberty  and  well-being  are  within  reach 
of  our  hands.  The  same  efforts,  the  same  sac- 
rifice that  it  costs  to  elevate  a  governor  (that  ia. 
a  tyrant),  costs  the  expropriation  of  the  goods 
which  the  rich  retain.  To  choose,  therefore,  a 
new  governor,  a  new  yoke,  or  the  redeeming  ex- 
propriation and  the  abolishment  of  all  imposi- 
tions, political,  religious  or  from  any  other  o> 
der  whatsoever. 

"Land  and  Liberty. 

"Given  in  the  city  of  Los  Angeles,  state  of 
California,  United  States  of  America,  this  the 
23d  day  of  the  month  of  September,  1911. 

"Bicardo  Flores  Macon. 

"Librado  Rivera. 

"Anselmo  L.  Figueroa. 

"Antonio  de  P.  Araujo. 

"Enrrique  Flores  Magon. 

'To  the  Workmen  in  OeneraL 

"Every  person  who  is  in  accord  with  the  prin- 
ciples for  which  the  Mexican  Liberal  Party 
struggles  is  cordially  invited  to  help  in  the  man- 
ner moat  agreeable  to  himself,  in  order  to  ob- 
tain the  triumph  of  our  principles.  All  remit- 
tances of  money  and  all  correspondence  must  be 
directed  without  fail  to  Manuel  G.  Gana,  914 
Boston  Street,  Los  Angeles.  California,  U.  S.  A. 

"The  success  of  the  revolution  which  is  being 
developed  on  Mexican  soil  depends  in  a  great 
measure  on  the  generous  help  with  money  loaned 
to  the  Mexican  Liberal  Party.  No  working  man 
should  hesitate  to  send  his  contribTition  for  the 
encouragement  of  this  grand  struggle  against 
graft  and  tyranny.  If  the  poor  do  not  furnish 
their  share  for  the  triumph  of  the  intei-ests  of 
their  class,  they  cannot  expect  that  the  rich  will 
do  anything  for  them.  If  the  poor  dazzled  by  the 
gold  of  the  patricians  and  enroll  themselves  under 
some  banner  of  the  patrician,  they  will  be  food 
for  th^  cannon  during  the  war,  and  food  for  ex- 
ploitation, for  jail  and  barracks  in  time  of  peace. 
The  poor  should  unite  resolutely  with  the  Mexi- 
can Liberal  Party,  and  make  the  declaration 
sent  out  on  the  23d  of  September  their  o>^-n. 
There  Is  no  other  party  which  fi^ts  with  the 
sincerity  of  the  Mexican  Liberal  Party.  Hurl 
far  from  you,  disinterested  ones,  all  those  who 
speak  to  you  to  remedy  your  condition  through 
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the  law ;  they  ar«  year  wont  enemies,  for  know- 
ing that  the  Ian  in  all  times  and  in  every  place 
is  always  on  the  side  of  the  rich,  they  hold  it  out 
to  yon  as  the  shield  of  the  weak,  while  in  reality 
it  is  the  yoke  of  which  the  high  class  make  use 
of  to  keep  down  in  submission  the  poor.  Fix 
your  minds  attentively  on  this.  AU  those  who 
■want  you  to  elevate  them,  tell  yon  to  help  them, 
and  that  they  in  turn  will  make  your  happiness 
after  the  victory. 
"Porfirio  Diaz  spoke  In  that  manner  to  the 

£ublic  when  he  was  a  revolutionist.  Francisco 
r.  Afadero  spoke  to  you  in  like  manner.  All  the 
governors  which  we  have  bad  since  onr  inde- 
pendence from  Spain  up  to  the  present  time 
promised  the  same  tiling,  and  not  one  of  them 
could  carry  it  out. 

"No  government  will  be  able  to  carry  out  the 
promises  of  welfare  and  of  liberty  made  to  the 
poor,  because  from  the  simple  fact  of  being  a 
government  it  is  obliged  to  safeguard  the  goods 
of  the  rich.  Therefore  we  must  not  confine  our 
own  welfare  to  a  government.  Welfare  will  be 
acquired  disavowing  the  right  of  individual  prop- 
er^, and  taking  possession  of  the  land,  for  all, 
men  and  women,  and  the  means  of  production 
and  consumption.  This  ought  to  be  done  before 
there  is  peace,  before  some  government  becomes 
strong,  becanse  then  it  will  be  necessary  to  com- 
mence a  new  revolution  to  obtain  it. 

"It  is  in  these  moments  when  the  government 
is  weak  that  the  poor  ought  to  take  possession 
of  the  lands  and  everything  which  exists  for  the 
benefit  of  all.  If  it  is  not  done  to-day,  after- 
wards it  will  be  too  late." 

Tliis  anthorlzed  a  Jury  to  find  It  was  an 
armed  force  going  Into  Mexico  to  engage  tn 
rebellion  against  tlie  tlien  established  govern- 
ment;  In  fact,  all  government  In  the  camp 
and  on  one  of  the  other  men  was  found  a 
flag,  as  described  in  this  manifesto,  bearing 
the  words  "Pardldo  Liberal" — land  and  lib- 
erty— also  guns,  bayonets,  6word8,  dynamite 
caps,  fuses,  dynamite,  eta  Tbls  testimony, 
with  all  the  other  facts  and  circumstances  in 
evidence,  will  support  a  finding  that  these 
men  and  all  and  each  of  them  had  organized 
under  this  manifesto,  and  were  on  their  way 
to  Mexico  to  engage  In  this  armed  rebellion, 
and  this  was  their  object  and  pnrpose.  Bat 
appellant  contends  that  mnch  ot  tbls  evi- 
dence was  Inadmissible,  and  especially  the 
manifesto  found  upon  Cllne  at  the  time  of 
his  arrest.  If  Cllne  was  on  trial,  would 
any  one  question  that  this  instruipent  found 
In  bis  possession  would  be  admissible  In  evi- 
dence against  him  as  tending  to  show  his 
object  and  purpose,  and,  if  not,  by  what 
rule  of  law  would  It  be  Inadmissible  against 
a  co-considrator?  The  rules  of  law  govern- 
ing In  conspiracy  cases  have  been  well  estab- 
lished, and  as  said  by  a  well-known  writer: 

"The  conspiracy  may,  of  course,  be  shown  by 
direct  evidence^  and  it  is  apprehended  should 
be  so  proved  if  this  character  of  evidence  is 
attainable.  Direct  evidence  is,  however,  not  in- 
dispensable. Circumstantial  evidence  is  compe- 
tent to  prove  conspiracy  from  the  very  nature 
of  the  case,  and  the  rule  which  admits  this  class 
of  evidence  applies  equally  in  civil  and  criminal 
cases.  In  the  reception  of  circumstantial  evi- 
dence great  latitude  must  be  allowed.  The  jury 
should  have  before  them  every  fact  which  wiU 
enable'  them  to  arrive  at  a  satisfactory  conclu- 
sion. And  it  is  no  objection  that  the  evidence 
covers  a  great  many  transactions  and  extends 
over  a  long  period  of  time,  provided,  however, 
that  the  facts  shown  hfive  some  bearing  upon, 


and  tendency  to  prove,  the  ultimate  facts  at  is- 
sue. But  much  discretion  is  left  to  the  trial 
court,  in  a  case  depending  on  circumstnntial  evi- 
dence, and  its  ruling  will  be  sustained  if  the 
testimony  which  is  adunltted  tends  even  remotely 
to  establish  the  ultimate  fact.  If  it  be  shown 
that  several  have  combined  together  for  the 
same  illegal  purpose,  any  act  done  by  one  of 
them  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object, 
is,  in  the  contemplation  of  the  law,  the  act  of 
all,  and  therefore  proof  of  such  act  will  be  evi- 
dence against  any  of  the  others  who  were  en- 
gaged in  the  conspiracy,  and  any  declaration 
made  by  one  of  the  parties  in  the  absence  of  the 
others  during  the  pendency  of  the  illegal  enter- 
prise is  not  only  evidence  against  himself  but 
against  all  the  other  conspirators  who,  when 
the  combination  is  proved,  are  as  much  respon- 
Bible  for  such  declarations  and  the  acts  to  which 
they  relate  as  if  made  and  committed  by  them- 
selves." 

These  rales  have  been  approved  In  all  the 
text-books  and  In  the  following  cases  In  onr 
own  court:  Atkinson  v.  State,  34  Tex,  Or. 
R.  424,  30  S.  W.  1064 ;  McKenzle  v.  State,  32 
Tex.  Or.  R.  568,  26  S.  W.  426,  40  Am.  St  Rep. 
795;  McFadden  v.  State,  28  Tex.  App.  241, 
14  S.  W.  128 ;  aark  v.  State,  28  Tex.  App. 
189,  12  S.  W.  729,  19  Am.  St  Rep.  817 ;  Phll- 
Ups  V.  State,  26  Tex.  App.  228,  9  S.  W.  667, 
8  Am.  St  Rep.  471;  WUliams  v.  State.  24 
Tex.  App.  17,  5  S.  W.  655;  Kennedy  v.  State, 
19  Tex.  App.  618 ;  Plerson  v.  SUte,  18  Tex. 
App.  524;  Post  T.  State,  10  Tex.  App.  598; 
Avery  v.  State,  10  Tex.  App.  199;  Cox  v. 
State,  8  Tex.  App.  264,  34  Am.  Rep.  746; 
and  the  authorities  cited  in  the  Serrato  Case, 
171  S.  W.  1133,  and  Gonzales  Cases,  171  S. 
W.  1146,  1149.    Again  It  has  been  said: 

"Where  the  guilt  of  a  party  depends  upon  the 
intent,  purpose,  or  design  with  which  an  act  is 
done,  or  upon  his  guilty  knowledge  thereof,  col- 
lateral facts  in  which  be  bore  a  principal  part 
may  be  examined  into  for  the  purpose  of  estab- 
lishing such  guilty  intent,  design,  purpose  or 
knowledpie.  It  is  sufficient  that  such  collateral 
facts  have  some  connection  with  each  other  as 
a  part  of  the  same  plan  or  as  induced  by  the 
same  motives,  and  it  is  immaterial  that  they 
show  the  commission  of  other  crimes.  The  evi- 
dence in  a  conspiracy  is  wider  than  perhaps  in 
any  other  case.  Taken  by  themselves,  the  acta 
of  a  conspiracy  are  rarely  of  an  unequivocally 
guilty  character,  and  they  can  only  be  properly 
estimated  when  connected  with  all  the  surround- 
ing circumstances.  Although  the  fcaudulent  and 
corrupt  combinaaon,  the  common  design,  is  the 
essential  element,  it  is  not  necessary  to  prove 
that  defendants  came  together  and  actually 
agreed  in  terms  to  have  this  common  design  and 
to  pursue  it  by  common  means  and  so  carry  it 
into  execution.  Such  proof  can  seldom  l>e  made, 
and  therefore  is  not  required.  It  is  'sufficient 
to  justify  the  jury  in  finding  a  conspiracy  if  it 
is  shown  that  the  persons  charged  with  con- 
spiring pursued  by  their  acts  the  same  object, 
often  by  the  same  means,  one  performing  one 
part  of  an  act  and  the.  other  another  part  of 
the  same  act,  so  as  to  complete  it,  with  a  view 
to  the  attainment  of  the  object  which  they  were 
pursuing."  Cyc.  vol.  8,  p.  684 ;  Mason  v.  State, 
§1  Tex.  Cr.  R.  306,  20  S.  W.  564;  Smith  v. 
State,  21  Tex.  App.  107,  17  S.  W.  552. 

[3]  It  was  incumbent  upon  the  state  to  es- 
tablish a  conspiracy  to  do  some  unlawful  act 
by  those  gathered  at  Capones  ranch  to  hold 
each  and  every  one  of  them  liable  for  the  act 
of  those  four  who  actually  fired  the  fatal 
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shot  Into  the  body  of  Ortiz,  unless  the  testi- 
mony would  show  a  speclflc  conspiracy  par- 
ticipated in  by  appellant  to  kill  Ortiz.  And, 
if  it  did  not  show  a  specific  conspiracy  to  kUl 
Ortiz,  then  to  show  the  killing  of  Ortiz  was 
Incident  to  and  grew  out  of  the  conspiracy 
to  do  the  unlawful  act,  and  which  would 
in  law  be  considered  as  embraced  in  the  con- 
templation of  all  of  them.  In  this  case  such 
evidence  was  dependent  upon  circumstantial 
evidence,  and  as  is  said  by  this  court  in 
Smith  V.  State,  21  Tex.  App.  107,  17  8.  W. 
552: 

"The  ancient  doctrine  that  a  conspiracy  must 
first  be  established  ipso  facto  before  proof  of 
acts  and  declarations  of  the  individual  conspira- 
tors are  admissible  against  each  other  is  now 
exploded.  The  rule  as  it  now  exists  is  stated  in 
the  case  of  Cox  et  al.  v.  State,  8  Tex.  App.  254 
{34  Am.  Rep.  746],  as  follows:  'Ordinarily,  when 
the  acts  and  declarations  of  one  co-conspirator 
are  offered  in  evidence  against  another  co-con- 
spirator, the  conspiracy  should  itself  be_  first 
established  prima  facie  and  to  the  satisfaction  of 
the  judge  of  the  court  trying  the  cause ;  but  this 
cannot  always  be  required.  It  cannot  well  be 
required  when  the  proof  depends  upon  a  vast 
amount  of  circumstantial  evidence — a  vast  num- 
ber of  isolated  and  independent  facts.  And  in 
any  case  where  such  acts  and  declarations  are 
introduced  in  evidence,  and  the  whole  of  the 
evidence  introduced  on  the  trial,  taken  together, 
shows  that  a  conspiracy  actually  existed,  it  will 
be  considered  immaterial  whether  the  conspiracy 
was  established  before  or  after  the  introduction 
of  such  acts  and  declarations'.' " 

[4]  And  under  this  rule  of  law  it  is  ap- 
parent that  the  court  did  not  err  in  admitting 
those  things  found  on  Cline  at  the  camp 
ground — the  manifesto,  the  battle  flag,  the 
bugle,  the  guns,  bayonets,  dynamite,  otbet 
munitions  of  war,  etc.,  in  evidence,  and  tes- 
timony in  regard  to  where  found  and  what 
was  found.  This  was  most  cogent  testimony 
to  show  the  conspiracy  and  object  and  pur- 
pose of  the  conspiracy  as  originally  formed 
and  why  the  men  had  gathered  together  at 
this  ranch ;  consequently  bills  of  exception 
Nos.  5  and  6  present  no  error. 

[t]  And  as  the  conspiracy  entered  into  did 
not  terminate  until  the  arrest  of  the  defend- 
ants, there  was  no  error  in  admitting  in  evi- 
dence all  that  took  place,  and  what  each  of 
the  conspirators  said  from  the  time  of  their 
discovery  on  the  ranch  (and  the  kidnapping 
of  Buck  and  Ortiz)  until  the  arrest  of  the 
defendants,  so  bills  of  exception  Nos.  3,  4, 
and  8  present  no  error.  All  this  testimony 
was  ruled  properly  admissible  in  the  Serra- 
to  and  Gonzales  Cases  and  Vasquez  Case, 
171  S.  W.  1160,  and  this  record  only  demon- 
strates that  the  court  did  not  err  in  so  hold- 
ing. The  manifesto  more  clearly  shows  the 
object  and  purposes  and  the  means  to  be 
used  to  accomplish  those  purposes  than  did 
the  testimony  in  the  other  cases;  the  flag, 
bugle,  weapons,  and  ammunition  and  other 
indicia  authorize  a  finding  that  they  were 
organized  under  this  manifesto,  and  their 
acts  and  conduct  Justify  a  finding  that  they, 
at  the  time  of  their  capture,  were  on  their 
way  to  Mexico  to  engage  In  this  armed  re- 


sistance. Another  tiling  In  tills  record  man- 
ifests why  Ortiz  was  killed  when  he  refused 
to  go  further.  Buck  at  one  time  stopped 
and  refused  to  go  on,  when  be  says  the  fol- 
lowing took  place: 

"They  taken  me  on  and  cussed  and  abused  me 
all  the  time  trying  to  make  me  hurry;  made  me 
walk  over  places  I  couldn't  walk  and  mn  their 

funs  against  me  all  day,  until  I  was  rescued, 
packed  the  load  and  was  going  very  well  up 
to  about  12  o'clock.  They  gave  me  water  up  to 
about  12  o'clock,  and  I  didn  t  get  any  water  any 
more,  and  it  was  one  of  the  hottest  days  we  had 
last  September.  I  got  overheat.  I  got  sick  and 
I  admit  I  gave  out  one  time.  I  didn't  see  that 
I  could  go  any  further.  I  told  the  captain  and 
Cline  that  I  couldn't.  I  was  sick  and  that 
I  couldn't  go  but  that  I  bad  gone  as  far  as  I 
could ;  if  they  were  going  to  kill  me  they  would 
have  to  kill  me ;  that  I  couldn't  go.  They  stoj)- 
ped  and  looked  at  me  just  a  few  minutes,  stood 
around,  and  the  captain  told  them  to  go  on, 
told  the  bunch  to  go  on.  They  walked  about 
30  steps,  I  suppose,  I  could  see  them  from 
where  I  was  lying.  They  stopped,  lie  kept 
two  men  with  him,  when  they  walked  oft ;  he 
told  them  to  take  the  packs  off  of  the  'son  of  ■ 
bitch.'  They  taken  the  packs  off  of  me.  I  was 
lying  down  on  the  ground.  I  just  made  up  my 
mind  I  wouldn't  walk  another  step.  X  knew 
what  was  coming  off,  so  when  they  got  those 
packs  off  of  me  I  told  them,  I  says,  'I  will  make 
one  more  walk,'  so  I  got  up  and  made  another 
walk.  I  walked  about  half  a  mile  or  three- 
quarters  of  a  mile,  and  gave  out  again,  bad  to 
stop  again,  and  when  I  did  they  began  to  pall 
out  some  tobacco  and  all  went  to  smoking;  sat 
down  and  smoked.  We  had  been  there,  I  sup- 
pose, I  don't  know —  Q.  Wait  a  moment,  I 
will  take  that  up  again.  In  connection  with 
your  stop  at  that  time,  state  all  that  was  said. 
if  there  was  anything  said,  in  regard  to  their 
purport.  A.  Oh !  When  he  taken  these  packs 
off.  They  told  me  when  they  were  taking  those 
packs  off,  be  said,  'Do  you  think  we  are  going 
to  leave  you,  you  son  of  a  bitch,  to  tell  any 
yarns?'  I  told  him,  I  said,  'I  don't  know  wha't 
you  are  going  to  do.'  Q.  What  did  he  say  then? 
A.  He  said,  'If  you  don't  go,  we  will  kill  yon, 
you  son  of  a  bitch.' " 

Mr.  Buck  testifies  that  appellant  was  pres- 
ent when  this  scene  took  place,  and  was  also 
present  when  a  like  scene  occurred  and  Or- 
tiz, refusing  to  walk,  was  shot  to  his  death. 
They  were  not  going  "to  leave  them  behind 
to  tell  any  yams"  or  in  any  manner  interfere 
with  the  accomplishment  of  their  purpose. 

[6]  Alter  Oline's  arrest  he  told  the  soldiers 
and  posse  where  the  others  could  be  foond. 
and  they  were  found  at  the  place  Cllne  stat- 
ed. This  wai;  not  a  confession  of  any  char- 
acter such  as  its  admission  is  prohibited  by 
the  statute,  and  there  was  no  error  in  ad- 
mitting this  statement  of  Cline,  even  though 
he  was  under  arrest  at  the  time  he  made  it. 
They  followed  the  information  received  and 
found  appellant  and  the  others  at  that  point. 

[7]  A  hat,  rope,  and  belt  were  introduced 
in  evidence.  The  hat  was  shown  to  be  the 
hat  worn  by  Ortiz;  the  rope,  the  rope  with 
which  his  hands  were  tied  behind  him ;  and 
the  belt,  the  belt  with  which  the  load  was 
fastened  on  him  by  the  men  at  the  time  a 
pack  horse  was  made  of  Ortiz — all  of  which 
were  left  on  him  when  he  was  killed.  Cnless 
this  was  intended  to  aid  in  demonstrating  the 
manner  and  mode  of  his  death,  and  tlie  posl- 
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tlon  he  mnat  have  been  in  at  that  time,  we  do 
Dot  understand  the  object  and  purpose  of  in- 
introducing  these  articles  in  evidence.  Bow- 
ever,  the  hat,  nor  the  rope,  nor  the  I>elt  are 
shown  to  have  any  blood  thereon,  nor  to  liave 
been  other  than  an  ordinary  piece  of  rope 
and  a  belt;  and  if  a  witness  should  testify 
a  man  was  tied,  and  tied  with  this  rope 
and  loaded  down,  and  they  buckled  the  load 
on  him  with  this  belt,  we  can  see  no  objection 
to  such  testimony,  unless  there  was  some- 
thing about  the  rope  or  belt  which  would 
be  calculated  to  inflame  the  minds  of  the 
jury  and  cause  them  to  assess  more  punish- 
ment than  they  otherwise  would,  Certainly 
such  articles  could  have  no  bearing  on  wheth- 
er or  not  a  conspiracy  had  been  formed,  what 
the  object  and  purpose  of  the  conspiracy  was, 
nor  whether  tlie  killing  of  Ortiz  or  any  other 
man,  if  he  got  in  their  way,  was  within  the 
contemplation  of  the  parties  at  the  time  the 
conspiracy  was  formed,  nor  prove  injurious 
to  appellant's  defense  as  made. 

[S]  The  only  other  bills  of  exception  in 
the  record  relate  to  bringing  into  the  court- 
room the  persons  other  than  appellant  joint- 
ly charged  with  killing  Ortiz.  In  the  bill 
it  is  not  claimed  that  appellant  was  hand- 
cuffed, but  it  is  alleged  that  his  codefendants 
were  handcuffed  at  the  time  they  were 
brought  into  the  courtroom,  and  their  hand- 
cuffs removed  in  the  courtroom  in  the  pres- 
ence of  the  jury.    The  objections  stated  are: 

"I  will  state  to  the  court  that  the  defendant 
desires  to  take  a  bill  of  exception  to  the  bring- 
ing of  the  other  defendants  in  the  courtroom 
during  the  trial  of  this  case.  The  further  fact 
that  they  were  brought  into  this  courtroom  in 
the  presence  of  the  jury  handcuffed ;  that  the 
handcuffs  were  taken  off  of  the  prisoners  in  the 
presence  of  this  defendant  and  the  jury.  We 
want  the  bill  to  further  show  that  this  defend- 
ant filed  and  was  granted  a  motion  of  severance 
and  was  entitled  to  be  tried  in  that  manner 
without  bringing  in  the  other  parties,  as  the 
same  is  calculated  to  prejudice  the  rights  of  this 
defendant  to  a  fair  and  impartial  trial,  as  guar- 
anteed under  the  statutes  of  this  state.  We 
want  the  bill  to  further  show  the  matter  was 
called  to  the  court's  attention  prior  to  the  other 
defendants  being  brought  into  the  courtroom, 
and  that  the  attorneys .  for  defendant  objected 
to  their  being  brought  into  the  courtroom.  The 
fact  of  their  being  brought  into  the  courtroom 
can  be  for  no  other  reason  than  to  prejudice 
the  jury  against  the  defendant's  rights  and  cre- 
ate in  their  minds  the  idea  that  he  belongs  to 
a  gang  of  criminals." 

We  cannot  see  how  the  bringing  of  the 
codefendants  into  the  courtroom  could  in  the 
least  tend  to  show  whether  or  not  appellant 
was  a  member  of  the  company  or  joined  them 
In  a  conspiracy,  and  whether  or  not  he  by 
bis  acts  and  conduct  had  rendered  himself 
liable  as  a  principal  for  the  death  of  Ortiz. 
The  mere  presence  of  these  other  men  would 
be  no  evidence  of  that  fact,  and  if  the  tes- 
timony should  show  that  each  of  the  others, 
or  some  of  them,  were  guilty  of  killing  Ortiz, 
unless  the  evidence  should  also  show  that 
appellant  was  guilty,  their  presence  would 
not  show  nor  tend  to  show  that  fact  If  'the 
men  were  out  on  bond  and  they  desired  to 


attend  the  trial  of  th^r  codefendants,  the 
court  Could  hardly  exclude  them,  nor  would 
It  be  proper  to  do  so,  If  they  behaved  them- 
selves. And  how  does  ■  the-  fact  that  they 
were  under  arrest  change  the  attitude  of 
matters?  It  is  the  first  time  (where  he  is 
not  to  be  used  as  a  witness)  we  have  heard 
it  contended  that  the  mere  presence  of  a  co- 
defendant  would  work  Injury  to  the  one  on 
trial.  The  court  gives  as  his  reason  for 
permitting  them  in  the  courtroom  that  they 
were  needed  for  the  purpose  of  identifica- 
tion. If  the  court  had  in  mind  the  severe 
cross-examination  of  state's  witnesses  in  the 
Jesus  Gonzales'  and  other  cases,  we  can  read- 
ily understand  why  he  thought  it  proper  to 
have  the  others  charged  with  the  offense  in 
the  courtroom  for  identification,  for  In  the 
Gonzales  Case  they  had  to  be  brought  in. 
Buck  and  Gardner  had  never  known  the  de- 
fendants untU  the  day  Ortiz  was  killed. 
They  still  claim  not  to  know  the  names  of 
each  separately,  but  know  the  men  and  can 
point  them  out  on  sight,  and  Buck  details 
the  participation  of  each.  But  appellant  in- 
sists that,  if  they  were  permitted  In  the 
courtroom,  they  should  not  have  been  brought 
in  handcuffed  together,  and  cites  us  to  a 
number  of  cases  wherein  the  trial  courts  are 
criticized  for  permitting  the  person  on  trial 
to  be  brought  into  the  courtroom  with  hand- 
cuffs on  him.  But  it  will  be  noticed  in  the 
bills  In  this  case  It  is  not  contended  that 
the  appellant  was  brought  into  the  court- 
room with  handcuffs  on  him,  but  only  that 
his  codefendants  were  brought  In  hand- 
cuffed, and  released  as  soon  as  they  got 
In  the  courtroom.  In  all  the  cases  dted 
by  appellant  It  was  a  case  where  the  person 
on  trial  himself  was  the  one  so  brought  Into 
the  courtroom,  and  not  a  codefendant  who 
was  not  on  triaL  But,  while  the  practice  is 
condemned,  yet  In  each  of  the  cases  the  rule 
seems  to  be,  as  said  in  Powell  v.  State,  60 
Tex.  Cr.  R.  692,  99  S.  W.  1007,  that  It  la  not 
perpilsslble  to  bring  the  defendant  into  the 
courtroom  manacled,  except  In  extreme  cases. 
As  the  bill  does  not  show  tb&t  appellant 
was  manacled,  the  bill  presents  no  error, 
bat,  if  he  should  have  been,  we  oonld  not, 
from  the  record  before  us,  say  the  court  had 
abused  the  discretion  confided  to  him  by  law. 
The  evidence  in  this  case  shows  that  a  com- 
pany of  men  had  banded  themselves  together 
to  go  into  a  foreign  state  to  engage  In  rebel- 
lion, to  use  no  stronger  term;  that  they  kid- 
napped two  oHoers  of  the  law,  murdered  one 
of  them  while  his  hands  were  tied  behind 
him  and  he  was  helpless,  cursed  and  nds- 
treated  the  other,  and  engaged  in  a  pitched 
battle  to  prevent  arrest,  and  only  surrender- 
ed when  several  of  them  had  been  klUed. 
These  were  the  characCer  of  men  the  record 
discloses  the  court  was  dealing  with,  and  if. 
In  going  to  and  from  the  jail  with  such  pris- 
oners, the  court  deemed  It  advisable  to  per- 
mit them  to  be  handcuffed,  we  cannot  say 
that  it  was  an  abuse  of  his  discretion.    This 
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court  never  saw  the  men,  or  either  of  theu, 
and  knows  nothing  of  their  characteristics. 
We  b&ve  but  the  record  of  a  body  of  armed 
men,  going  about  the  country,  in  defiance  of 
the  law  and  the  officers,  and,  when  ap- 
proached by  two  officers,  with  drawn  weap- 
ons they  compel  their  surrender  and  murder 
one  of  them,  while  he  is  helpless,  without 
any  just  cause  or  provocation,  so  far  as  this 
record  or  the  records  in  the  companion  cases 
disclose. 

[9]  At  the  time  the  charge  was  submitted 
to  counsel  for  their  Inspection,  but  two  ob- 
jections were  made  thereto.  The  second  one, 
that  after  the  words  "conspired  and  confed- 
erated" in  the  ninth  paragraph  the  court  fail- 
ed to  follow  with  the  words  "to  commit  the 
offense,"  was  sustained  by  the  court  and  the 
words  inserted  before  the  charge  was  read 
to  the  Jury.  The  only  other  complaint  Is  that 
the  court  erred  in  not  Instructing  the  Jury  the 
specific  language  of  article  78  of  the  Code: 

"Any  person  who  advises  or  agrees  to  the 
conimlssion  of  an  offense,  who  is  present  when 
the  game  Is  committed,  is  a  principal  thereto, 
whether  he  aids  or  not  in  th«  illegal  act." 

The  court's  charge  in  paragraph  8  fully 
defines  the  law  of  principals  as  applicable 
to  this  offense,  and  this  criticism  presents  no 
error. 

Special  charge  No.  1  requested  by  appellant 
was  embodied  in  the  court's  charge  as  given 
to  the  Jury,  as  was  also  appellant's  only 
other  special  charge.  The  complaints  Of  the 
charge  In  the  motion  for  new  trial  for  the 
first  time,  and  contained  In  the  brief  cannot 
be  considered  by  us,  as  the  law  now  Is  all 
objections  to  a  charge  shall  be  made  at  the 
time  same  is  submitted  to  counsel  for  their 
inspection. 

Appellant's  propositions  of  law  that,  if  a 
conspiracy  is  not  shown,  statements,  acts, 
and  conduct  of  third  persons  are  not  admis- 
sible, and  further  that,  It  a  conspiracy  Is 
shown,  then  proof  of  acts  or  declarations  of 
co-conspirators,  made  in  the  absence  of  a  de- 
fendant after  the  completion  of  a  conspiracy, 
are  not  admissible  in  evidence,  are  sound,  and 
we  heartily  atH>rove  the  law  as  laid  down  by 
the  authorities  cited  by  him  on  those  two 
propositions.  But  having  held  that  the  evi- 
dence authorized  a  finding  by  the  Jury  that  a 
conspiracy  was  formed,  and  that  it  continued 
until  the  time  of  their  arrest,  the  authorities 
have  no  application  to  this  case.  Neither 
can  we  sustain  the  contention  that  the  evl- 
.deuce  does  not  sustain  a  verdict  under  the 
law  as  given  In  charge  by  the  court. 

[10]  The  contention  that  the  court  erred 
in  authorizing  a  conviction  If  there  was  a 
specific  conspiracy  to  take  the  life  of  Ortiz,  if 
it  had  been  desired  to  be  complained  of,  the 
charge  should  have  been  objected  to  on  that 
ground  at  the  time  the  charge  was  submitted 
to  counsel  for  inspection.  Bnt  the  conten- 
tion there  Is  no  evidence  to  form  the  basis 
for  such  a  charge  In  this  record  Is  not  well 


founded.  Appellant  and  the  men  Jointly 
charged  with  him  were  gathered  together  in 
a  pasture  on  a  creek,  where  they  had  assem- 
bled arms  and  ammunition.  Officers  went 
there  to  make  an  Investigation.  Two  of  these 
oflicers  were  taken  charge  of  by  appellant 
and  those  with  him;    Buck  saying: 

A  "bunch  of  men  had  their  guns  pointed  at 
us;  this  man  (appellant)  beini^  one  of  them. 
Some  disarmed  ns  and  took  .us  mto  camp ;  the 
others  keeping  their  guns  on  us.  Four  or  five 
said  Ortiz  was  the  man  who  put  the  officers  onto 
them  and  had  been  helping  the  officers  for  sev- 
eral years  and  putting  them  onto  the  Mexican 
People,  when  Rangel  walked  around,  called  Or- 
tiz a  son  of  a  bitch,  and  said:  'Tou  will  never 
help  them  again.  You  killed  one  of  our  com- 
rades at  Ashland,  and  you  will  never  get  to 
IdU  another  one,  nor  never  again  get  to  help 
any  officers.' " 

It  was  not  a  great  length  of  time  until 
Ortiz  was  killed.  It  may  be  that  the  court 
thought  this  raised  the  Issue  of  a  specific 
agreement  In  which  all  present  were  partici- 
pants to  kill  Ortiz  for  having  killed  one  of 
their  comrades  at  Ashland,  and  for  having 
put  the  officers  on  to  them,  and  if  so,  and  this 
had  been  the  finding  of  the  Jury,  we  would 
not  disturb  the  verdict,  but  the  impression 
made  on  our  minds  by  the  record  is  that  the 
killing  grew  oat  of  the  general  conspiracy, 
ami'Iy  proven  by  all  the  testimony,  and  that 
It  was  incident  to  and  so  connected  with 
said  general  conspiracy  in  a  way  that,  if  ap- 
pellant was  proven  a  party  to  the  general 
conspiracy,  it  would  be  under  such  drcnm- 
stances  as  to  render  him  liable  for  the  death 
of  Ortiz  equally  with  those  who  in  fact  fired 
the  shots. 

The  Judgment  Is  affirmed. 

DAVIDSON,  J.,  dissents. 


VASQUBZ  V.  STATE.    (No.  3181.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  24. 
1914.) 

1.  HOMICinE    (J  30«)   —  CONSPIRACT  —    Pa«- 

TiES  Liable. 

All  persons  forming  a  conspiracy  to  marcJi 
into  a  foreign  country  at  all  hazards  and  over- 
come all  resistance,  and  arming  themselves  for 
that  purpose,  are  equally  principals  in  a  mur- 
der committed  by  some  of  them  in  furtheranoe 
of  the  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §{  48-51;   Dec  Dig.  |  30.*] 

2.  CaiMiNAL  Law   (|   772*)— iRSTROcnojrs — 
Evidence— IssTTEs  and  Theobt. 

Where  accused,  tried  for  murder  on  the 
theor?  that  it  was  committed  by  his  oo-conspira- 
tors  In  pursuance  of  a  common  design,  testiSed 
that  the  co-conspirators  acted  Independently  in 
killing  decedent,  and  that  the  killing  was  not  in- 
cidental to  the  common  design,  failure  to  submit 
accused's  theory  waa  reversible  error. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1812-1814. 1816. 1S17 ;  Dec 
Dig.  S  772.*] 

3.  CaiuiNAi.  Law   (|  800*)— InsTBucrtoxs — 
Definition  of  Words— Oonspiracy. 

.  Where  all  the  testimony  showed  a  conspir- 
acy between  defendant  and  tliiid  peraooa   r_n^ 


*For  other  casea  see  same  topic  and  section  NUMBER  ta  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Ib< 
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mitting  a  murder,  and  that  the  murder  was  com- 
mitted in  pursnance  of  the  common  design,  the 
Court  could  refuse  to  define  a  "conspiracy"; 
but  where  the  testimony  did  not  show  concln- 
sively  a  conspiracy,  the  court  must  Instruct  on 
the  subject,  and  clearly  state  what  facta  must  be 
found  to  justify  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f I  180&-1810,  1812 ;  Dec.  Dig. 
§800.»] 

4.  Cbhokal  Law  ({  422*)— Corspibaot— Acts 
AND  Conduct  of  Cohspibatobs— Aduissi- 

BILITT. 

Where  a  conspiracy  is  once  shown,  the  acta 
of  each  of  the  conspirators  are  admissible  against 
any  one  of  them,  provided  the  acts  were  done  in 
pui-suance  of  the  conspiracy  and  in  furtherance 
of  the  common  design. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  984-988 ;   Vec  Dig.  f  422.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  VV.  S.  Anderson,  Judge. 

Leonardo  L.  Vaaquez  was  convicted  of 
crime,  and  be  appeals.  Reversed  and  re- 
manded. 

R.  W.  Hudson  and  Magns  Smith,  botb  of 
Pearsall,  John  R.  Storms,  of  Ft  Stockton, 
Edwin  F.  Vanderbilt,  of  San  Antonio,  and 
W.  r.  Ramsey  and  C.  L.  Black,  both  of 
Austin,  for  appellant'  C.  B.  Lane,  Asst 
Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Tbla  Is  a  companion  case  to 
that  of  J.  A  Serrate  (171  S.  W.  1133),  Lino 
Gonzales  (171  S.  W.  1146),  and  Jesus  Gonzales 
(171  S.  W.  1149),  recently  decided  by  this 
court.  In  the  other  three  cases  the  evidence 
clearly  showed  a  conspiracy  bad  been  en- 
tered Into  by  and  between  all  the  parties  to 
gather  near  Carrizo  Springs,  in  Dimmit 
county,  and  that  they  did  gather  there,  and 
that  at  that  point  there  had  been  accumu- 
lated arms,  ammunition,  bayonets,  dynamite, 
bugles,  and  other  munitions  of  war ;  that 
tbe  flag  under  which  they  were  to  fight  was 
in  their  possession ;  and  that  it  was  the  pur- 
pose and  Intent  of  the  parties  to  invade  the 
republic  of  Mexico  to  engage  in  armed  re- 
sistance to  those  In  authority.  By  tbe  facts 
and  circumstances  it  was  shown  that  tbe 
conspiracy  embraced  an  agreement  to  over- 
come aU  resistance  to  their  unlawful  enter- 
prise, and  that  Candelario  Ortiz  was  killed 
because  it  became  necessary  or  seemingly 
necessary  to  do  so  in  order  to  accomplish 
tbe  purpose  for  which  they  bad  banded 
tbemselves  together.  The  state's  evidence 
offered  on  the  former  trials  fully  supported 
all  these  contentions,  but  on  this  trial  tbe 
state's  case  was  not  so  well  developed.  A 
number  of  tbe  witnesses  used  In  the  other 
cases  were  not  placed  on  tbe  stand,  and  of 
tbose  who  were  Introduced  as  witnesses 
xnuch  of  their  testimony  was  for  some  reason 
omitted,  and  In  many  respects  the  record  in 
-this  case  is  much  more  Incomplete  than  on 
the  trials  of  the  other  defendants.  This  de- 
:fendant  was  not  one  of  tbe  men  who  fired 
t:he  shots  that  killed  Ortiz.    He  admits  he 


entered  into  tbe  agreement  to  Invade  Mex- 
ico, and  was  along  with  tbe  company  aiding 
and  assisting  in  tbe  furtherance  of  that  com- 
mon enterprise,  but  be  denies  emphatically 
that  tbe  killing  of  Ortiz  was  embraced  in 
the  original  agreement  or  conspiracy,  and 
denies  emphaticaUy  that  be  knew  Ortiz  was 
going. to  be  killed,  or  that  be  had  been  killed, 
until  some  time  after  tbe  deed  bad  been 
committed. 

[1]  We  want  to  say  that  In  this  record, 
and  In  the  other  records,  the  state's  testi- 
mony did  not  show  that  there  was  a  con- 
spiracy formed,  or  an  agreement  made,  to 
take  the  life  of  any  particular  man,  or  to 
take  the  life  of  Ortiz,  by  tbe  entire  company. 
Their  agreement  or  conspiracy.  If  it  be  so 
termed,  was  to  march  Into  Mexico  at  all 
hazards  and  overcome  all  resistance;  armed 
themselves  for  that  purpose ;  that  Ortiz  was 
killed  by  Capt  Rangel  and  three  others.  In 
the  furtherance  of  this  common  design  and 
purpose,  and  each  and  all  members  of  tbe 
company  thereby  became  liable  therefor,  it 
being  the  law  that  when  persons  combine  to 
engage  in  a  breach  of  the  i>eace,  with  a  gen- 
eral agreement  to  resist  all  opposition,  and 
In  the  execution  of  the  design  a  murder  is 
committed  by  one  or  more  of  the  parties, 
all  of  the  company  are  equally  principals 
in  the  murder.  Motive  of  the  individual  on 
trial  may  be  inferred  from  the  nature  of  the 
design  and  character  of  tbe  preparation. 
From  tbe  admitted  purpose  of  the  organiza- 
tion in  this  case,  and  the  fact  that  they 
armed  themselves  with  all  character  of  im- 
plements calculated  to  Inflict  death,  and  tak- 
ing the  evidence  as  heretofore  introduced,  the 
Jury  would  be  authorized  to  find  that  tbe 
killing  of  Ortiz,  or  any  other  man  who  got 
in  their  way,  was  within  the  compass  of  tbe 
original  agreement,  and  was  an  act  directly 
Incident  to  and  grew  out  of  the  common 
design  of  alL  And  this  is  the  theory  that 
tbe  cases  of  Serrate  and  the  two  Gonzales 
was  tried  on.  However,  from  the  record 
now  before  us  it  Is  not  apparent  that  ttiis 
case  was  tried  upon  this  theory,  but,  rather, 
the  state  seems  to  have  tried  th\a  case  upon 
the  theory  that  there  was  a  specific  agree- 
ment or  conspiracy  entered  into  to  kill  Ortiz, 
and,  to  prove  that,  relies  on  the  fact  that 
when  Buck  and  Ortiz  were  kidnapped  and 
Rangel  informed  that  Ortiz  was  the  man 
who  Informed  on  them,  that  Rangel  then 
said  that  Ortiz  would  report  on  no  other 
person ;  that  they  would  kill  him ;  and  oth- 
er similar  remarks.  However,  appellant  de- 
nies bearing  any  such  statement  or  bearing 
any  such  remarks,  and  says  that  be  did  not 
know  that  Ortiz  was  to  be  killed;  that  he 
was  not  present  when  be  was  killed,  and 
did  not  know  of  it  until  some  time  thereafter, 
and  when  be  learned  of  It  be  told  the  per- 
son informing  him  that  It  should  not  have 
been  done,  and  if  tbe  state  relied  on  a  spe- 
cific agreement  to  kill  Ortiz,  then  the  cod- 
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verse  of  this  proposition  should  have  been 
submitted  to  the  Jury ;  that  Is,  if  appellant 
did  not  enter  into  such  an  agreement,  and 
did  not  know  that  Ortiz  was  to  be  killed, 
and  did  no  act  in  furtherance  of  that  de- 
sign, he  would  not  be  guilty.  However,  un- 
der the  evidence,  we  think  the  Serrato  and 
Gonzales  Cases  were  tried  upon  the  cerrect 
theory;  and  that  is,  all  the  company,  as 
shown  by  all  the  testimony,  had  entered  into 
a  common  design  to  commit  an  unlawful  act 
— conspired  to  arm  themselves  and  go  from 
Dimmit  county  into  Mexico  to  there  engage 
in  armed  resistance  to  lawful  authority,  and 
embraced  in  this  design  was  an  agreement 
to  overcome  all  opposition  to  the  accomplish- 
ment of  this  design,  and  out  of  this  common 
design  the  killing  of  Ortiz  was  a  direct  in- 
cident and  grew  out  of  it,  rendering  each 
and  all  of  the  parties  who  were  along  with 
Capt  Range!  at  the  time  and  engaged  in 
the  common  purpose  equally  guilty  with 
those  who,  in  fact,  flred  the  fatal  shots,  be- 
cause, according  to  the  evidence  offered  in 
behalf  of  the  state  In  the  Serrato  and  Gon- 
zales Cases,  it  was  evident  he  was  killed  to 
keep  him  from  Interfering  with  their  com- 
mon purpose — that  is,  to  go  to  Mexico  and 
engage  in  unauthorized  warfare. 

[2j  However,  It  is  equally  true  that  the 
testimony  of  this  defendant,  as  did  the  tes- 
timony of  the  defendants  in  the  other  cases, 
tended  to  raise  the  issue  that  Ortiz  may 
have  been  killed  by  Capt  Raugel  and  the 
three  other  men  upon  an  independent  mo- 
tive, foreign  to,  and  not  incident  to,  the  com- 
mon design  of  all,  and  In  the  Serrato  and 
Gonzales  Cases  the  court  submitted  that  Is- 
sue to  the  jury,  instructing  them  that,  if 
Ortiz  was  killed  by  one  or  more  of  the 
parties  acting  Independently  of  the  common 
<iesign,  and  not  in  furtherance  thereof,  and 
that  the  killing  was  not  directly  incident 
to,  and  grew  out  of,  the  common  design,  and 
without  participation  by  him  in  the  intent 
and  design  Influencing  those  In  committing 
the  crime,  he  would  not  be  guilty,  and,  If 
the  Jury  had  a  reasonable  doubt  on  that 
Issue,  they  should  give  the  defendant  the 
benefit  of  such  doubt  and  acquit  him.  In 
the  charge  In  this  case  no  such  Instructions 
were  given;  In  fact,  defendant's  defensive 
theory,  whether  the  state  relied  on  a  spe- 
cific design  formed  in  the  minds  of  all  to 
kill  Ortiz,  or  relied  on  the  tlieory  that  they 
had  all  entered  into  a  common  design  to 
commit  an  unlawful  act,  and  the  killing  of 
Ortiz  grew  out  of  It,  was  not  submitted  to 
the  Jury,  and  this  will,  of  necessity,  work  a 
reversal  of  the  case. 

[3]  The  complaint  that  the  court  in  his 
charge  should  have  defined  "conspiracy"  we 
do  not  think  is  well  taken  under  the  evi- 
dence in  this  case;  for  the  defendant  by  his 
testimony  and  all  the  testimony  in  the  case, 
shows  that  a  concerted  purpose  and  design 
was  entered  into  by  and  between  all  the  par- 
ties named  In  the  indictment    U  the  testi- 


mony did  not  show  conclusively  Qiere  was 
such  conspiracy,  then  the  court  should  bave 
instructed  the  Jury  that  he  would  not  be 
bound  by  the  words,  acts,  and  conduct  of  the 
other  parties  when  he  was  not  present,  un- 
less they  believed  the  defendant  had  entered 
into  a  conspiracy  or  a  combination  in  which 
two  or  more  persons  had  agreed  to  commit 
a  criminal  or  unlawful  act,  but,  if  they  found 
beyond  a  reasonable  doubt  such  combination 
had  been  formed  and  defendant  was  a  party 
thereto,  then  the  acts  and  conduct  of  eadi 
and  all  the  parties  up  to  the  time  of  their  ar- 
rest could  be  considered  by  the  Jury  in  pass- 
ing on  the  guilt  or  innocence  of  defendant 

[4]  The  rule -is  that,  when  a  conspiracy  Is 
once  shown,  then  the  acts  and  condnct  of 
each  and  all  the  conspirators  are  admissible 
In  evidence  against  any  one  of  them  on  trial 
said  or  done  during  the  continuance  of  the 
conspiracy  and  until  its  final  termination. 
In  this  case  the  end  sought  by  the  conspiracy 
was  not  accomplished,  but  frustrated  by  ar- 
rest, consequently  the  acts  and  conduct  of  the 
parties  in  furtherance  of  the  common  desijrn 
are  admissible  up  until  the  time  of  their  ar- 
rest Of  course,  as  hereinbefore  stated.  If 
the  conspiracy  is  not  admitted  fact,  then 
"conspiracy"  should  be  defined,  and  the  issue 
submitted  as  to  whether  or  not  there  was 
such  conspiracy,  and  the  Jury  properly  in- 
structed In  regard  thereto,  and  It  might  be 
best  for  the  court  In  these  cases  to  define 
"conspiracy,"  and  instruct  the  Jury  that,  be- 
fore they  would  be  authorized  to  find  tbo 
defendant  guilty  as  a  principal  they  most  be- 
lieve beyond  a  reasonable  doubt  that  defend- 
ant entered  into  a  conspiracy  with  Captain 
Rangel  and  others  to  arm  themselves  to  In- 
vade Mexico  for  an  unlawful  purpose,  and 
that.  In  pursuance  of  such  common  purpose 
and  design,  Ortiz  was  killed,  and  that  such 
killing  was  directly  incidental  to,  and  grew 
out  of,  the  common  design,  and  was  commit- 
ted in  furtherance  of  the  common  purpose, 
even  though  at  the  time  of  the  homicide  some 
of  them  were,  at  such  distance  as  to  be  out 
of  view ;  and  then  Instruct  them  the  converse 
of  the  proposition,  that  If  the  causes  leading 
to  the  homicide  had  no  connection  with  the 
common  object,  and  was  not  committed  in 
pursuance  of  the  common  purpose,  then  thoise 
not  participating  in  the  killing  would  not  be 
guilty. 

Our  views  are  so  fully  expressed  In  the 
Serrato  and  two  Gonzales  Cases,  recently  de- 
cided, we  do  not  deem  It  necessary  to  fur- 
ther discuss  the  questions  herein  raised,  but 
refer  the  trial  court  to  those  cases  and  tho 
law  as  herein  stated  for  his  guidance  on  an 
other  trial  of  this  case. 

On  account  of  the  failure  of  the  ccart  t-> 
submit  appellant's  defensive  theory  in  any 
manner,  the  Judgment  la  reversed,  and  th"* 
cause  remanded. 

D.WIDSON,  J.  I  agree  to  the  conclusion, 
but  not  all  the  reasoning. 
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Ex  parte  HOPKINS.     (No.  3352.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  16, 
1914.) 

Intoxicating  Liquors  ({  138*)— Oitbnbbb— 

STATUTK8. 

Under  AUiaon  Act  (Acts  33d  Leg.  Ist  Call- 
ed Sess.  c.  31)  §8  2-10,  providing  that,  except  as 
otherwise  proridcd  therein,  it  ehall  be  unlawful 
for  any  person  or  agent  to  carry  or  deliver  any 
intoxicating  liquois  to  any  other  person  in  the 
state,  and  making  It  unlawful  for  persons  liv- 
ing outside  the  state  to  carry  intoxicants  to  any 
one  in  local  option  territory  to  be  used  in  viola- 
tion of  law,  and  making  it  unlawful  to  solicit 
orders  in  local  option  territory,  and  permitting 
the  use  of  alcohol  by  manufacturers,  druggists, 
etc.,  and  permitting  duly  licensed  persons  to 
deliver  to  persons  in  territory  where  the  sale  is 
permitted  by  law,  and  permitting  one  to  carry 
liquors  for  the  use  of  himself  and  family  and  to 
carry  liquors  to  any  one  licensed  to  sell  the 
same,  defendant's  act  as  an  agent  in  buying^  for 
another  and  carrying  to  him  a  bottle  of  whisky 
bought  with  such  other's  money  for  his  individ- 
ual use  was  not  an  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  148 ;   Dec.  Dig.  1 138.*] 

Prendergast,  P.  J.,  dissenting. 

Original  application  by  Lewis  Hopkins  for 
writ  of  habeas  corpus.  Relator  ordered  dis- 
charged. 

Capps,  Cantey,  Hanger  ft  Short,  of  Ft 
Worth,  and  John  T.  Smith,  of  Austin,  for 
appellant  0.  E.  Lane,  Asst  Atty.  tien.,  for 
the  State. 

DAVIDSON,  J.  Applicant  was  arrested 
for  violating  what  Is  known  as  the  Allison 
Act,  found  on  page  62  of  the  Acts  of  the  Call- 
ed Session  of  the  Thirty-Third  Legislature. 
Applicant,  as  a  friend  and  agent,  bought  for 
and  carried  a  bottle  of  whisky  to  his  friend, 
bought  with  the  money  of  his  friend,  who 
wanted  It  for  his  Individual  use  and  not  for 
any  Illegal  purpose.  This  constitutes  the 
agreed  case.  It  is  unnecessary  to  give  fur- 
ther details.  In  what  I  shall  have  to  say  I 
will  not  discuss  the  general  police  power  of 
the  Legislature. 

The  Allison  Act,  as  It  is  called,  provides, 
in  sections  2,  3,  and  4,  that  "except  as  other- 
wise provided  in  this  act  It  shall  be  unlawful 
for  any  person,  firm  or  corporation,  or  any 
officer,  agent  or  employ^  thereof  In  this 
state"  to  deliver,  receive,  transport,  or  carry 
any  intozlcatiog  liquors  to  any  other  person, 
firm,  corporation,  or  any  agent  or  employe 
thereof  In  this  state. 

It  Is  provided  in  section  6  of  the  act  that 
it  shall  be  unlawful  for  any  of  these  parties 
living  without  the  state  of  Texas  to  convey 
to  any  one  In  Texas  intoxicants  into  local 
option  territory,  when  such  Intoxicating  liq- 
uors are  intended  by  any  person  interested 
therein  to  be  received,  possessed,  sold,  or  in 
any  manner  used  in  violation  of  any  law  of 
Texas. 

.Section  6  provides  it  shall  be  unlawful  to 
solicit  in  local  option  territory  or  take  or- 


ders for  intozleatlng  liquors  in  said  terri- 
tory. Then  follows  those  acts  which  axe  said 
in  the  act  to  be  not  unlawful. 

Section  7  provides  that  certain  parties 
shall  not  be  prohibited  from  receiving  alco- 
hol for  use  of  his  or  their  business.  This 
applies  to  educational  and  eleemosynary  In- 
Btltutions,  and  manufacturers  and  their  em- 
ployes, as  well  as  druggists,  provided  its  use 
shall  be  confined  to  the  business  and  institu- 
tions mentioned. 

Section  8  provides  as  follows: 

"Nothing  in  this  act  shall  make  it  unlawful 
for  any  person  licensed  or  authorized  under  the 
laws  of  this  state  to  sell  spirituous,  vinous  or 
malt  liquors,  to  ship,  transport,  carry  or  deliver 
such  liquors  to  any  person  within  the  limits  of 
the  territory  wherein  the  sale  of  intoxicating 
liquors  is  permitted  under  the  laws  of  this 
state." 

Section  8a  permits  the  parties  to  make 
wine  from  their  own  grapes  and  to  ship  un- 
der circumstances  mentioned  in  that  section. 

Section  9  provides  it  shall  not  be  unlaw- 
fnl  for  any  person  for  the  use  of  himself  or 
members  of  his  family  residing  with  him  to 
personally   carry   such   liquors. 

Section  10  provides  that  It  shall  not  be 
unlawful  for  any  person,  Ann,  or  corporation, 
etc.,  to  ship,  transport,  carry,  or  deliver  in- 
toxicating liquor  to  any  person  authorized  or 
licensed  under  the  laws  of  this  state  to  sell 
spirituous,  vinous,  or  malt  liquors  (including 
dealers  licensed  and  authorized  under  the 
laws  of  this  state  to  sell  such  liquor  for  me- 
dicinal purposes  on  prescription  in  local  op- 
tion territory;  and  section  11  authorizes 
priests  and  ministers  to  ship  when  used  for 
sacramental  purposes  in  quantities  of  one 
gallon  or  less).  These  are  provisions  of  the 
act  thought  necessary  to  be  noticed. 

So  it  will  be  seen  by  sections  2,  8,  and  4 
that  It  is  unlawful  to  ship,  transport,  or  car- 
ry Intoxicating  liquors  between  points  in 
Texas.  This  applies  to  the  state  generally, 
except  as  otherwise  provided  in  the  act.  Sec- 
tions 7,  8,  8a,  9,  and  10  provide  Instances  in 
which  it  is  not  nnlawfal  to  carry  or  transport 
Intoxicants.  So  we  have  it  that  the  Legis- 
lature has  provided  certain  things  shall  be 
unlawful,  and  certain  things  shall  not  be 
unlawful.  If  the  act  had  remained  as  sec- 
tions 2,  3,  and  4  provided,  if  they  are  legal 
and  constitutional,  intoxicating  Uqnors  could 
not  be  transported  from  one  point  to  another 
point  in  Texas  under  any  circumstances; 
but,  when  we  go  to  the  other  sections,  we 
find  that  it  Is  lawful  to  ship  intoxicating  liq- 
uors under  certain  circumstances  and  for 
certain  purposes.  By  the  terms  of  section  8 
it  is  not  unlawful  for  any  person  licensed 
or  authorized  under  the  laws  of  this  state 
to  sell  spirituous,  vinous,  or  malt  liquors,  to 
ship  or  transport  or  carry  or  deliver  such 
liquors  to  any  person  wlQiIn  the  limits  of 
the  territory  wherein  the  sale  of  intoxicating 
liquors  Is  permitted  under  the  laws  of  this 
state.     As  we  understand  the  laws  as  they 
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apply  to  tbe  sale  of  Intoxicating  liquors, 
there  Is  no  point  in  Texas  where  Intoxicat- 
ing liquors  may  not  be  sold  under  some  cir- 
cumstances. In  local  option  territory  It  is 
permitted  to  be  sold  under  certain  circum- 
stances. It  may  there  be  sold  under  a  li- 
cense system  on  prescription,  which  is  rec- 
ognized by  section  10  of  the  Allison  Act  to  be 
an  existing  law,  and  wine  may  there  be  sold 
for  sacramental  purposes.  So  whether  it  be 
local  option  or  anti-local  option  territory,  it 
is  permissible  to  sell  under  circumstances 
mentioned  in  tbe  different  statutes  at  any 
point  in  the  state.  It  will  be  noticed  that 
section  8  does  not  say  the  parties  must  have 
taken  out  the  license  either  in  wet  or  dry 
territory,  but,  if  the  sale  is  permitted  under 
the  laws  of  the  state,  the  shipment  under  tbe 
Allison  Act  can  occur.  The  i)ermission  to  do 
a  thing  is  one  thing;  doing  the  thing  per- 
mitted Is  another  thing.  It  would  seem  from 
the  terms  of  this  section  that  a  party  may 
ship  from  one  point  in  Texas  to  another 
point  in  Texas,  If  in  that  territory  the  sale 
of  intoxicating  liquors  is  permitted.  This 
law  authorizes  the  shipment. of  intoxicating 
liquors  from  any  point  in  Texas  to  any  other 
point  in  Texas,  and  the  mere  fact  that  the 
parties  have  not  taken  out  license  to  sell 
does  not  abrogate  the  law  granting  permis- 
sion to  do  so.  The  writer  has  always  con- 
curred fully  in  decisions  which  hold  that, 
when  the  local  option  law  is  put  into  effect, 
it  supplants  all  other  means  of  regulating 
the  sale  of  Intoxicating  liquors  in  local  op- 
tion territory.  ,Thls  has  been  tbe  law  in  Tex- 
as, until  recently,  since  the  rendition  of  the 
Robertson  Case  in  5  Tex,  App.  155.  There- 
fore, following  this  line  of  Jurisprudence,  the 
writer  dissented  in  the  Snearly  Case,  and  has 
dissented  whenever  there  had  been  a  de- 
parture from  that  rule. 

There  is  a  line  of  decisions  in  which  I 
have  not  concurred,  to  the  effect  that  the 
Legislature  may  prevent  tbe  storing  of  whia- 
ky  In  local  option  territory,  and  authorize 
its  seizure  if  stored  for  the  purpose  of  il- 
legal sale.  This  seems  to  find  its  support  In 
tbe  general  proposition  that  this  can  be  done 
in  aid  of  the  local  option  laws.  It  has  never 
been  held,  as  I  understand,  In  any  of  the 
cases,  that  the  Legislature  was  empowered 
to  go  further,  even  in  local  option  territory, 
than  to  prevent  the  use  of  intoxicating  liq- 
uors for  any  purpose,  except  that  connected 
with  Illegal  selling,  either  as  selling  in  fact 
or  preparatory  thereto.  It  has  never  been 
lield  that  It  was  a  violation  of  the  law  to 
store  intoxicants  in  local  option  territory 
for  the  purpose  of  selling  on  prescription,  or 
of  selling  wine  for  sacramottal  purposes,  or 
for  one's  individual  use;  and  no  decision 
has  been  called  to  the  writer's  attention,  and 
he  believes  none  exists,  that  prevents  parties 
in  local  option  territory  from  giving  whisky 
to  others  tlian  minors. 

Tbe  question  has  come  before  ttie  court  as 


to  whether  or  not  the  local  option  law  took 
the  place  of  the  law  prohibiting  gift  to  mi- 
nors, and  it  was  held  that  it  did  not.     In 
that  connection  it  has  been  held  that  a  cbarse 
could  not  be  sustained  of  selling  to  minors 
under  that  statute,  but  the  prosecntlon  for 
such  sale  must  be  had  under  the  local  option 
laws,  whether  the  sale  was  to  a  minor  or  to 
an  adult    The  Allison  Act  recognizes  these 
conditions  expressly  by  Its  terms.    If  the  in- 
toxicants can  be  shipped  Into  local   optlo><> 
territory  because  the  sale  is  permitted  under 
the  circumstances  indicated,  then  it   would 
not  be  unlawful  to  so  ship  under  the  provi- 
sions of  tbe  Allison  Act    If  It  is  not  shipped 
for  unlawful  selling,  then  section  8   of  the 
Allison  bill  authorizes  such  shipment.    If  tlie 
Intoxicants  are  sbiiiped  into  such  territory, 
when  permitted  to  be  there  sold,  the  Leg^a- 
tnre  cannot  require  the  purcliaaer  to  go  after 
the  intoxicants.    He  may  ship  it     He  may 
sell  on  prescription,  and  may  ship  It  for  this 
reason  and  for  the  several  reasons  set  out  in 
tbe  act,  or  he  may  ship  it  for  himself.    If  tLo 
act  intends  to  prevent  shipments  when  not 
intended  for  Illegal  purposes,  It  is   clearly 
void.    The  citizen  has  the  right  to  ship,  not 
only  intoxicants  for  lawful  purposes,  but  any- 
thing that  Is  not  prohibited.    It  may  be  ship- 
ped by  any  means  of  transportation,  whether 
public  or  private    The  law  does  not  couL-em 
itself,  and  ought  not  to  concern  itself,  as  to 
how  the  party  should  have  Intoxicants  con- 
veyed to  him  when  he  has  a  right  to  have  the 
intoxicants.     Such  laws  would  be-  absolutely 
vexatious  and  tyrannical,  and  even   beyoiid 
the  reach  of  the  police  power.    This  act  rec- 
ognizes the  fact  that  the  citizen  is  entitled  to 
have  intoxicants  for  his  own  and  the  use  of 
members  of  his  family,  but  undertakes  to  cur- 
tail these  rights  by  saying  that  he  must  him- 
self carry  the  intoxicants,  and  that  he  will 
not  be  permitted  to  ship  It  to  himself.     The 
law  could  not  prohibit  him  from  having  tbe 
whisky  for  his  own  use,  and,  even  under  the 
decisions  prohibiting  the  storing  of  intoxi- 
cants for  Illegal  sales,  he  would  not  be  pro- 
hibited from  shipping  intoxicating  liquors  for 
his  own  use  by  public  conveyance  or  common 
carriers  or  by  private  agents.    The  Legisla- 
ture cannot  prohibit  a  citizen  of  Texas  from 
using  the  common  carriers'  systems  of  the 
state,  or  of  employing  agents  to  do  legitimate 
things,  even  to  the  carrying  of  Intoxicants 
when  the  use  of  those  intoxicants  ia  not  Ille- 
gal.   The  party  may  do  by  an  agent  what  he 
may  do  by  himself.    There  is  nothing  to  in- 
dicate that  tbe  agent  Is  criminal,  and  in  fact 
it  would  be  a  difficult  proposition  to  sustain 
under  such  circumstances.    If  the  agent  was 
criminal  In  carrying  the  Intoxicants,  the  prin- 
cipal would  also  be  criminal.    The  agent  ob- 
tains his  authority  to  act  from  the  principal, 
and  it  would  seem  rather  clear  to  the  ordi- 
nary mind  that  an  agent  could  not  usually  be 
guilty  for  doing  a  thing  of  which  the  prin- 
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clpal  wonia  be  Innocent.  It  Is  well  recog- 
nized that  there  may  be  agency  In  criminal 
matters  as  well  as  in  civil.  In  one  it  is  in- 
nocent, and  in  the  other  criminal.  Ann -ig  the 
most  familiar  illustrations  of  the  guilty  agen- 
cy is  that  of  the  accomplice  to  the  crime  com- 
mitted by  the  principal;  but  before  there  can 
be  an  accomplice  there  most  be  a  principal, 
and  there  must  be  a  crime  committed  by  the 
pilncipal.  In  other  words,  the  principal  must 
commit  the  crime  before  there  can  be  an  ac- 
complice. 

I  therefore  conclude,  without  further  dis- 
cussion, that  the  citizen  of  Texas  has  a  right 
to  transport  to  himself  or  have  transported 
to  himself  intoxicating  liquors  by  any  one  of 
the  means  that  is  open  to  the  public  or  to  his 
private  will  or  contract  If  this  law  is  to  be 
construed  otherwise,  then  it  is  void  and  in 
derogation,  not  only  of  common  right,  but  Is 
violative  of  the  constitutional  privileges  of 
the  citizen.  I  have  not  discussed  other  con- 
stitutional phases,  but  I  believe  the  act  un- 
constitutional for  several  reasons. 

Taking  this  view  of  the  matter,  relator  is 
ordered  discharged. 

PRENDEKGAST,  P.  J.  I  respectfully  dis- 
sent. For  my  views  I  refer  to  my  dissenting 
opinions  in  the  Longmire  Case,  Infra,  this 
day  decided  In  an  opinion  by  Judge  Harp- 
er, and  the  Peede  Case,  ITO  8.  W.  T49. 

HARPER,  J.  In  concurring  in  the  dis- 
charge of  the  prisoner,  I  do  not  agree  that 
the  Allison  law  or  any  of  its  provisions  are 
unconstitutional,  but  think,  properly  con- 
strued, it  18  valid,  and  prohibits  the  transpor- 
tation, shipment,  carriage,  and  delivery  of 
intoxicating  liquors  in  prohibition  territory 
for  illegal  sale  or  any  other  Ulegal  purpose. 
For  full  expression  of  my  views,  see  Long- 
mire V.  State,  infra,  this  day  decided,  and, 
If  deemed  advisable,  I  may  later  amplify 
those  views  in  my  opinion  in  this  case. 


LONGMIBE  v.  STATE.    (No.  8853.) 

(Ciourt  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1914.    Sopplemental  Opinion 

Jan.  2,  1915.) 

1.  Obiminai,  Law  (8  829*)  — iKflTBtJcnoNs  — 
Refusal  of  Ikstbdctionb  Covkbbd  by 
Charge  Givett. 

It  to  not  error  to  refuse  a  requested  charge 
substantially  covered  by  a   charge  given. 

[B^    Note.— For    other   cases,    ae«    Criminal 
Law,  Cent.  Dig.  |  2011;    Dec.  Dig.  {  829.*] 

2.  Intoxicatinq  Liquobs  (I  89*)— Adoption 
OF  Pbohibition— Cbiminai.  Pboskcutions— 
Questions  Review ablb. 

Where  an  election  adopting  prohibition  in 
*  county  was  not  contested  within  the  statntory 
time,  the  court  must  conclusively  presume,  on 
a  trial  for  violating  the  prohibition  law.  that 
all  the  steps  taken  to  enact  prohibition  in  the 
county  were  legal 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  33;   Dec  Dig.  I  39.*] 


3.  INTOXICATINO  LlQVOBS  (J  40'*)- VIOLATION 

OF  Pbohibitior  Law— Statotbb— Applica- 

BiLmr. 

The  Alliflon  Law  (Acts  33d  Le?.  Ist  Called 
SesB.  c.  31)  applies  to  a  county  which,  prior  to 
its  enactment,  had  adopted  prohibition. 

[Ed.  Note.— For  other  case,  see  Intoxicating 
Liquors,  Cent  Dig.  |  S4;   Dec.  Dig.  I  40.  •] 

4.  IWTOXICATIHQ  LiqCOBS  (f  210*)— OrFENSES 

— Irtbabtate  CoMiocBCE— Indictment. 
An  indictment  alleging  that  accused,  a_  pri- 
vate person,  unlawfully  transported  and  deliver- 
ed intoxicating  liquor  to  a  person  named  in  a 
county  which  had  adopted  prohibition,  need  not 
allege  whether  the  transportation  was  interstate 
or  intrastate,  since  Allison  Act  (Acts  33d  Leg. 
1st  CaUed  Sess.  e.  31,  H  2-4)  relates  to  intra- 
state transactions,  and  section  12  thereof  de- 
clares that  it  shall  not  be  necessary  to  nega- 
tive exceptions,  but  the  same  shall  be  avail- 
able as  purely  defensive  matter. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  250;  Dec.  Dig.  8  210.*] 

5.  Intoxicating  Liquobs  (g  6*)  —  Reoula- 
TioN— Police  Power. 

As  with  the  shipment  and  delivery  of  in- 
toxicating liquor  wholly  within  the  state,  the 
Legislature  alone  has  authority  to  deal,  and, 
in  so  far  as  it  may  be  necessary  to  protect  the 
public  health,  morals,  and  welfare,  its  will,  as 
expressed  in  statutes,  is  final 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  4;   Dec.  Dig.  8  6.*] 

6.  Intoxicating  Liquobo  (8  6*)— Regulation 
—Constitutional  Pbovisions. 

Const  art.  16,  |  20,  authorizing  the  prohi- 
bition of  the  sale  of  intoxicating  liquor,  is  not 
an  implied  limitation  on  legislative  power,  and 
the  Legislature  has  not  only  the  authority  but 
must  pass  all  laws  necessary  and  appropriate 
to  prevent  illegal  sales. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  4 ;    Dec  Dig.  8  6-*] 

T.  CoNBrrruTiONAi,  Law  (8  81*)  —  "Policb 

POWEB." 

The  police  power  of  the  state  includes  the 
right  to  regulate,  control,  and  prohibit  occupa- 
tions endangering  the  health,  morals,  and  safety 
of  the  general  public. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  148;   Dec  Dig.  8  81.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Police  Power.] 

8.  Intoxicating  Liquobs  (8  138*)— Sales  in 
Pbohibition  Tbbbitobt  —  Offenses^-  Acts 
Constitutino. 

The  transportation  of  intoxicating  liquors 
from  "wet"  territory  in  the  state  into  prohibi- 
tion territory  by  a  citiien  of  the  latter  territory, 
for  his  own  use  or  as  agent  for  another  for  his 
own  use,  is  not  a  violation  of  Allison  Act  (Acts 
33d  Leg.  Ist  Called  Sess.  c  31). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  148;   Dec.  Dig.  8  138.*] 

Prendergast  P.  }•,  and  Davidson,  J.,  dissent- 
ing in  part 

Appeal  from  District  Court,  Hamilton 
County ;   J.  H.  Arnold,  Judge. 

Charley  Longmire  was  convicted  of  vio- 
lating the  prohibitory  law,  and  he  appeals. 
Reversed  and  remanded. 

Eldson  &  Eidson,  of  Hamilton,  for  aiv>el- 
lant.  C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the 
State. 
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HARPER,  J.  Appellant  was  prosecuted 
under  an  Indictment  charging  that: 

"On  or  about  the  13th  day  of  August,  1914, 
he  (a  private  person)  did  then  and  there  nnlnw- 
fnlly  transport,  carry,  and  deliver  intoxicating 
liquor  to  one  Koy  Blansit  in  Hamilton  county, 
Tex." 

Other  necessary  allegations  are  made 
showing  that  local  option  waa  in  force  in 
Hamilton  county,  etc.,  but,  as  the  whole  case 
hangs  around  the  above  allegation,  we  only 
copy  that  much  of  it  in  substance.  When 
tried,  he  was  convicted,  and  his  punishment 
assessed  at  one  year's  confinement  in  the 
state  penitentiary. 

The  evidence  in  behalf  of  the  state  would 
show  that  appellant  stated  he  was  going  to 
Waco.  Roy  Blansit  delivered  to  him  $1, 
with  an  understanding  that  appellant  would 
bring  him  (Blansit)  a  quart  of  whisky  ;  that 
appellant  did  bring  the  whisljy,  and  placed  It 
where  Blansit  could  and  did  get  IL  They 
were  worlilng  together  at  the  time,  but  were 
not  members  of  the  same  famUy. 

[1]  Appellant's  contention  Is  that  he  having 
business  in  Waco,  desiring  to  go  there  to  see 
his  uncle,  he  remarked  that  if  he  bad  money 
enough  he  would  go,  when  Blansit  let  him 
have  a  dollar;  that  at  the  time  he  received 
the  dollar  he  told 'Blansit  he  could  not  bring 
him  any  wbiaky,  and  that  he  did  not  bring 
Blansit  any  whisky;  that  he  bought  some 
whisky  for  himself,  and  brought  it  back  home 
with  him,  and  if  Blansit  got  a  quart  of  it  he 
did  not  know  it  This  defense  was  submitted 
by  the  court  to  the  Jury ;  he  giving,  at  appel- 
lant's request,  the  following  charge: 

"If  you  believe  from  the  evidence  that  defend- 
ant purchased  liquor  in  Waco  for  his  personal 
use,  and  personally  carried  said  liquor  to  Ham- 
ilton county,  but  that,  after  he  reached  Hamil- 
ton county  with  it,  the  prosecuting  witness,  Roy 
Blansit,  without  the  knowledge  of  the  defend- 
ant, got  a  part  of  said  whisky,  or  in  case  you 
have  a  reasonable  doubt  hereof,  you  will  acquit 
the  defendant" 

Having  given  this  special  charge,  there 
was  no  error  in  refusing  to  give  the  other  spe- 
cial charge  relating  to  the  same  matter. 

[2]  There  was  no  error  in  refusing  to  give 
the  special  charge  in  regard  to  whether  or 
not  local  option  was  in  force  in  Hamilton 
county.  Our  law  now  provides  for  a  contest 
to  be  instituted  in  a  given  period  of  time, 
and,  if  no  contest  is  instituted  within  this 
time,  the  question  as  to  the  validity  of  the 
law  cannot  be  later  raised  on  the  trial  of  a 
case  where  one  is  charged  with  a  violation 
of  the  law.  In  the  case  of  Doyle  v.  State,  59 
Tex.  Or.  R.  61,  127  S.  W.  8X6,  this  court 
held: 

"Whatever  we  might  conclude  in  respect  to 
these  several  matters,  in  the  absence  of  the  stat- 
ute passed  by  the  Thirtieth  Legislature  (Acts 
30th  Leg.  c.  8),  requiring  contests  to  be  made 
of  local  option  elections  theretofore  or  to  be 
thereafter  held,  it  is  sufficient  to  say  that,  in 
the  absence  of  a  contest,  we  must  and  shall  as- 
sume that  the  judgment  and  decree  putting  local 
option  in  force  and  the  proclamation  of  the 
county  judge  had  the  effect  to  institute  the  law 
in  that  county,  and  that  this  presumption  and 


conclusion  are  conclusive  on  us  and  on  appel- 
lant- 
See,  also,  Alexander  v.  State.  53  Tex.  Cr. 
R.  505,  111  S.  W.  145;  Evans  t.  State,  55 
Tex.  Cr.  R.  450,  117  S.  W.  167;  Jerue  v. 
State,  67  Tex.  Cr.  R.  216,  123  8.  W.  414.  The 
record  shows  that  the  order  of  the  county 
judge  prohibiting  the  sale  of  intoxicating  liii- 
uors  in  Hamilton  county  was  published  in  the 
Rustler,  a  weekly  newspaper,  November  30 
and  December  7,  14,  and  21,  1911,  and  pro- 
hibition was  and  is  In  force  in  said  county, 
and,  no  contest  having  been  Instituted,  we 
conclusively  presume  that  all  steps  taken 
were  legal. 

[3]  Appellant  moved  to  quash  the  indict- 
ment on  various  grounds,  none  of  which,  we 
think,  are  tenable.  He  contends  that,  as  the 
local  option  law  was  adopted  in  Hamilton 
county  prior  to  the  enactment  of  the  Allison 
law  by  the  Legislature,  its  provisions  do  not 
apply  to  Hamilton  county.  This  was  decided 
adversely  to  him  in  the  case  of  Fitch  v.  State, 
58  Tex.  Cr.  R.  366,  127  S.  W.  1040. 

[4]  Appellant  also  contends  that  the  indict- 
ment should  have  alleged  whether  the  trans- 
portation was  an  interstate  or  intrastate 
transaction.  This  court  held  in  the  Peede 
Case,  170  S.  W.  749,  that  sections  2.  3,  and  4 
related  to  Intrastate  transactions  and  section 
5  to  interstate.  As  the  indictment  in  this 
case  is  drawn  under  the  sections  relating  to 
intrastate  transactions,  the  allegations  in  the 
indictment  are  sufficient  to  charge  an  offense 
under  these  sections  of  the  bill.  The  act  it- 
self specifically  provides  In  section  12  ihat : 

"It  shall  not  be  necessary  *  *  *  to  nega- 
tive  the  exceptions  herein  made,  but  the  same 
shall  be  available  *  *  *  as  purely  defensive 
matters." 

llany  other  objections  are  urged  to  tlie  in- 
dictment, all  of  which  go  to  the  constitution- 
ality of  the  act.  In  the  brief  herein  filed,  and 
In  the  able  oral  argument  presenting  this 
case,  the  validity  of  the  law  is  assailed  Cram 
almost  every  conceivable  viewpoint  This  is 
an  intrastate  transportation  of  whisky,  and 
it  is  urged  that,  as  we  held  in  the  Peede  Case 
that  it  was  not  a  violation  of  law  to  ship, 
transport,  and  deliver  whisky  to  one  in  pro- 
hibition territory  for  personal  use  from  a 
point  without  the  state,  to  hold  that  the  law 
prohibits  the  transportation  and  delivery  of 
whisky  from  a  point  within  the  state  for  such 
use  would  render  the  law  void,  for  by  such 
construction  it  would  contravene  section  1  of 
article  14  of  the  amendments  to  the  federal 
Constitution,  which  guarantees  to  each  in- 
dividual the  equal  protection  of  the  law.  In 
the  Peede  Case  we  were  passing  on  that  pro- 
vision of  the  law  (section  5)  which  by  its 
terms  dealt  with  Interstate  shipments,  etc, 
and  it  by  its  language  provided  that  such 
shipments  were  prohibited  only  when  "in- 
tended by  any  person  interested  therein  to  be 
received,  possessed,  sold  or  in  any  manner 
used  in  violation  of  any  law  of  this  state." 
This   being    an    Intrastate    transportion.   a 
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transportation  from  Waco,  where  the  sale  Is 
licensed,  to  Hamilton  county,  where  the  sale 
Is  prohibited,  a  different  question  Is  present- 
ed. In  dealing  with  intrastate  shipments, 
the  Legislature  has  provided : 

"Sec  2.  Except  as  otherwise  provided  in  this 
act  It  shall  be  unlawful  for  any  person,  firm  or 
corporation,  or  any  officer,  agent  or  employ^ 
thereof  in  this  state  to  deliver  to  any  otlier  per- 
son, firm  or  corporation,  or  any  agent,  officer  or 
employe  thereof,  any  intoxicating  liquor  for 
shipment,  transportation,  carriage  or  delivery 
within  this  state. 

"Sec.  3.  Except  as  otherwise  provided  in  this 
act,  it  shall  be  unlawful  for  any  person,  firm 
or  corporation,  or  any  agent,  officer  or  employs 
thereof  in  this  state  to  receive  from  any  other 
person,  firm,  or  corporation,  or  any  agent,  of- 
ficer or  employe  thereof,  any  intoxicating  liquor 
for  shipment,  transportation,  carriage  or  deliv- 
ery within  this  state. 

"Sec.  4.  Except  as  otherwise  provided  in  this 
act,  it  shall  be  unlawful  for  any  person,  firm 
or  corporation,  or  any  agent,  officer  or  employe 
thereof  to  ship,  transport,  carry  or  deliver  any 
intoxicating  liquor  to  any  other  person,  firm  or 
corporation,  or  any  agent,  officer  or  employe 
thereof  in  this  state." 

"Sec.  9.  Nothing  in  this  act  shall  malce  it  un- 
lawful for  any  person  for  the  use  of  himself  or 
the  members  of  bis  family  residing  with  him, 
to  personally  carry  such  liquor  to  any  point 
within  this  state." 

(8]  In  dealing  with .  commerce  between  the 
states  we  must  remember  this  is  under  the 
control  of  Congress  by  virtue  of  the  Interstate 
commerce  clause  of  the  federal  Constitution, 
and  our  state  can  g;o  and  only  has  gone  as 
far  as  Congress  has  seen  proper  to  author- 
ize. But  Just  as  commerce  between  the 
states  Is  under  the  dominion  and  control  of 
the  federal  government,  commerce  wholly 
within  the  state  Is  under  the  control  of  the 
state  government;  and  if  a  state  in  legislat- 
ing, recognizing  this  to  be  true,  should,  as 
many  states  have  done,  prohibit  the  traffic 
in  intoxicating  liquors  within  tlie  state,  yet 
a  citizen  might  and  often  has  sent  to  another 
state  and  purchased  such  liquors,  such  legis- 
lation is  not  violative  of  any  provision  of 
the  federal  Constitution,  and  does  not  de- 
prive any  dtizcn  -of  the  equal  protection  of 
the  law,  for  all  citizens  of  the  state  have 
the  same  right  and  privilege  to  send  and  get 
it  without  the  state,  although  not  to  buy 
it  within  the  state. 

We  have  quoted  above  the  provisions  of  the 
law,  80  that  it  may  be  seen  that.  In  dealing 
with  the  shipment  and  transportation  of 
liquors  wholly  witiiln  the  state,  the  IiOgisla- 
tnre  did  not  use  the  qualifying  words  "la  in- 
tended to  be  received,  possessed,  sold  or  In 
any  manner  used  in  violation  of  the  law," 
In  sections  2,  3,  and  4,  as  they  did  in  the 
section  (5)  dealing  with  interstate  shipments, 
etc.  In  this  case  we  have  wholly  a  different 
-question  presented,  for  now  we  are  dealing 
with  transportation  and  shipment  wholly 
within  the  state — a  question  which  our  state 
legislative  body  alone  has  authority  to  deal — 
and,  in  so  far  as  it  may  be  necessary  to 
protect  the  public  health,  public  morals,  and 


public  welfare,  their  will  as  expressed  Into 
law  Is  flnal  and  supreme. 

[•]  We  are  awure  that  in  the  case  of  Hol- 
ley  V.  State,  14  Tex.  App.  505,  Judge  White 
held  that  section  20  of  article  16,  in  author- 
izing the  sale  of  whisky  to  be  prohibited, 
was  an  implied  limitation  on  the  power  and 
authority  of  the  Legislature,  and  the  Legis- 
lature of  this  state  could  do  no  more  than 
to  say,  "Thou  shalt  not  sell,"  and  affix  a 
penalty  for  making  an  Illegal  sale.  Judge 
Willson,  however,  at  that  time  dissented 
from  the  view  that  this  provision  of  the 
Constitution  was  a  limitation  on  the  author- 
ity of  the  Legislature,  which  Judge  White 
admits  it  would  possess  in  the  absence  of 
this  provision,  to  by  general  law  pass  such 
legislation  as  it  deemed  advisable.  It  is  to 
be  regretted  that  this  court  has  never  Been 
In  entire  harmony  on  this  question  since  the 
adoption  of  this  provision  of  the  Constitution, 
but  the  writer  is  of  the  opinion  that  the 
great  weight  of  authority  holds  that  where, 
by  the  organic  law  of  the  state,  the  people 
are  given  the  right  to  prohibit  the  sale  of 
Intoxicating  liquors,  the  Legislature  has  not 
only  the  authority,  but  it  Is  under  obliga- 
tion, to  pass  all  such  laws  as  may  be  nece.^- 
sary  to  render  that  right  effective — to  pass 
all  needful  laws  to  prevent  illegal  sales — 
and  this  is  the  view  of  our  Supreme  Court, 
and  they  are  unanimously  of.  that  opinion. 
In  the  case  of  Dupree  v.  State,  102  Tex.  460, 
119  S.  W.  302,  that  court  says: 

"The  proposition  that  only  aale»  may  be  pro- 
hibited  has  sometimes  been  thought  to  imply  the 
further  one  that  the  prohibition  can  only  be  en- 
forced by  denouncing  and  punishing  as  an  of- 
fense the  completed  sale.  This  restricts  the 
power  granted  within  too  narrow  limits,  as  we 
iiad  occasion  to  hold  in  Ex  parte  Uupree  [101 
Tex.  150]  105  S.  W.  493.  The  purpose  of  the 
prohibition  is  to  prevent  the  thing  prohibited, 
and  this  provision  of  the  Constitution  prescribe.^ 
no  scheme  of  legislation  by  which  that  is  to 
be  done,  but  leaves  the  choice  of  the  methodic  to 
the  lawmaking  power.  There  Is  nothing  what- 
ever in  the  provision  which,  in  our  opinion, 
shold  be  construed  as  denying  the  power  tor 
prevent  the  sales  which  are  j>rohibited  by  any 
legitimate  remedies  appropriate  to  that  end. 
Prevention  of  crime  is  one  of  the  objects  to 
which  the  Inost  anxious  thoughts  and  the  most 
constant  efforts  of  thoughtful  legislators  are  di- 
rected, and  the  dealing  with  the  steps  prepara- 
tory to  commission  is  a  favorite  method." 

Again,  in  Ex  parte  Dupree,  101  Tex.  153, 
105  S.  W.  493,  Chief  Justice  Brown,  speaking 
for  the  court,  says: 

"The  Constitution  does  not  require  the  Legis- 
lature to  submit  to  the  vote  of  the  people  the 
law  which  it  neeeisarti  to  enforce  prohtbitian, 
and  it  has  not  done  so ;  this  is  a  proper  subject 
for  legislative  action." 

Thus  It  Is  seen  that  our  Supreme  Court 
holds  that  the  Legislature  has  authority  to 
say  more  than  "thou  shalt  not  sell";  that  It 
has  authority  and  power  to  enact  all  neces- 
sary legislation  to  render  effective  the  pro- 
hibition law,  wherever  adopted,  and  as  .ludge 
Williams  said  In  Dupree  v.  State,  supra: 

"Prevention  of  crime  is  one  of  the  objects  to 
which  the  most  anxious  thoughts'and  the  must 
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conatant  efforts  of  tbonghtfol  legislators  are 
directed,  and  the  dealing  loith  the  ttept  orepara- 
torif  to  commUtion  m  a  favorite  method." 

We  are  of  the  opinion  the  Legislature  not 
only  has  authority  to  punish  a  iwrson  for 
selling  in  violation  of  the  law,  but  it  has 
the  authority  to  pass  on  all  necessary  legis- 
lation to  prevent  illegal  sales  being  made. 

Instead  of  section  20  of  article  16  being 
an  implied  limitation  on  the  power  of  the 
Legislature  to  pass  all  necessary  laws  to  ren- 
der effective  the  prohibition  law  wherever 
adopted,  we  think,  if  the  Legislature  had 
not  already  possessed  the  authority  by  virtue 
of  being  the  representative  of  sovereignty, 
the  authority  to  pass  all  necessary  laws  to 
render  eflective  the  prohibition  law,  where- 
ever  adopted,  would  be  necessarily  implied 
by  virtue  of  section  20  of  article  Itf.  Mr. 
Cooley  in  his  work  on  Constitutional  Limi- 
tations has  well  said: 

"The  distinguisfainK  characteristic  difference 
between  the  federal  and  state  Constitutions  is 
that  the  Constitution  of  the  United  States  is  but 
a  grant  of  legislative  power,  and  the  Congrew 
can,  in  framing  laws,  only  exercise  such  anthor- 
ity  as  is  granted,  whilst,  on  the  other  hand, 
state  Constitutions  are  only  limitations  upon 
the  complete  power  with  which,  otherwise,  the 
legislative  department  of  the  state  was  vested 
in  its  creation.  'Congress  can  pass  no  laws 
but  such  as  the  Constitution  authorises,  either 
expressly  or  by  implication,  while  the  state 
Legislature  has  Jurisdiction  of  all  subjects  on 
which  its  legislation  is  not  prohibited.  The  law- 
making power  of  the  state,  it  is  said  in  one 
case,  recognizes  no  restraints,  and  is  bound 
by  none,  except  such  as  are  imposed  by  the 
Cfonstitution.  That  instrument  has  been  aptly 
termed  a  le^slative  act  by  the  people  them- 
selves in  their  sovereign  capacity,  and  is  there- 
fore the  paramount  law.  Its  object  is  not  to 
grant  leeislntive  power,  bat  to  confine  and  re- 
strain it.  Without  the  constitutional  limita- 
tions, the  power  to  matte  laws  would  be  abso- 
lute.' " 

While  Congress  can  pass  no  law  except  In 
those  instances  where  the  authority  to  do  so 
was  delegated  to  it  by  the  Constitution,  yet 
it  has  always  been  held  by  the  Supreme 
Court  of  the  United  States  that,  where  the 
power  to  pass  a  given  law  was  expressly 
delegated.  Congress  necessarily  also  implied- 
ly had  all  necessary  authority  to  enact  all 
laws  to  render  effective  the  law  passed  in 
obedience  to  the  express  authority  granted. 
That  court  has  held:  The  design  of  the 
Constitution  was  to  establish  a  government 
competent  to  the  direction  and  administra- 
tion of  the  affairs  of  a  great  nation,  and  at 
the  same  time  to  mark,  by  sutllcieutly  defi- 
nite lines,  the  sphere  of  its  operation.  To 
this  end  it  was  needful  only  to  make  express 
grants  of  general  powers,  coupled  with  the 
further  grant  of  such  incidental  and  auxili- 
ary powers  as  might  be  required  for  the  ex- 
ercise of  the  powers  expressly  granted. 
These  powers  are  necessarily  extensive,  and 
it  has  been  found,  in  the  practical  adminis- 
tration of  the  government,  that  a  very  large 
part  of  the  functions  have  been  performed 
by  the  exercise  of  powers  thus  implied.  Mar- 
tin V.  Hunter,  1  Wheat  304,  4  L.  Ed-  07; 


McCnllocb  V.  Maryland,  4  Wheat  816,  4  L. 
Ed.  679.  And  as  Chief  Justioe  Marshall 
says: 

"The  government  which  has  the  right  to  do 
an  act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act  must,  according  to  the  dic- 
tates 01  reason,  be  allowed  to  select  the  means." 

So  if  we  looked  alone  to  section  20  of 
article  16  of  the  Constitution  for  authority 
in  the  Legislature  to  pass  all  necessary  laws 
to  enforce  prohibition  and  prevent  Illegal 
sales  of  Intoxicating  liquor,  under  all  tlie 
canons  of  construction,  Instead  of  that  sec- 
tion of  the  Constitution  being  a  limitation 
on  the  power  of  the  Legislature  to  pass  need- 
ful legislation  to  enforce  prohibition  where- 
ever  adopted,  the  authority  and  power  wonld 
necessarily  be  implied  to  be  in  tlie  Legisla- 
ture by  virtue  of  that  section  of  the  Consti- 
tution to  pass  all  such  laws  that  they  deem- 
ed necessary  to  render  effective  that  provi- 
sion of  the  organic  law,  and  the  choice  of 
remedies  must  be  left  to  their  wisdom,  so 
long  as  they  do  not  run  counter  to  any  other 
provision   of   the   Constitution. 

And  the  rule  announced  in  the  HoUey 
Case,  supra,  that  section  20  of  article  1& 
was  an  Implied  limitation  on  the  powers  that 
the  Iiegislature  would  otherwise  have  pos- 
sessed to  pass  laws  under  the  police  power 
in  aid  of  the  enforcement  of  the  prohibition 
law,  has  never  obtained  in  our  Supreme 
Court,  and  has  not  obtained  in  this  court  for 
a  great  length  of  time. 

In  the  case  of  Snearly  v.  State,  (the  opin- 
ion of  Judge  Brooks  being  reported  in  40' 
Tex.  Cr.  R.  507,  52  S.  W.  647,  and  the  opin- 
ion of  Judge  Henderson  in  63  S.  W.  696)  the 
right  of  the  Legislature  to  pass  regulatory 
laws  in  aid  of  the  proper  enforcement  of 
prohibition  was  upheld. 

In  the  case  of  Snead  v.  State,  65  Tex.  Cr. 
R.  684,  117  S.  W.  963,  Judge  Ramsey  review- 
ed the  authorities  and  sustains  the  authority 
of  the  Legislature  to  enact  such  laws. 

In  Joliff  V.  State,  63  Tex.  Cr.  R.  61,  100 
S.  W.  176,  this  court  held: 

"It  is  urged  by  the  state  that  the  contention 
of  appellant  seems  to  ignore  the  fact  that  local 
option  and  nonlocal  option  territory  alike  have 
laws  regulating  the  licensing  and  sale  of  intox- 
icating liquors,  and  that  in  consequence  he  over- 
looks the  necessity  for  a  general  law,  such  as 
the  one  in  question.  If,  however,  the  state  ooo- 
tends  this  court  should  assimilate  the  act  in 
question  to  a  law  by  its  terms  limited  to  local 
option  territory,  then  they  insist  that  snch  act 
dealing,  as  it  does,  with  the  sale  of  intozicatins 
liquors,  and  being  germane  to  the  main  subject, 
and  considered  by  the  Legislature  as  a  neces- 
sary auxiliary  to  the  enforcement  of  the  will  of 
the  people,  as  expressed  by  the  adoption  of  local 
option,  the  same  should  be  held  by  every  test  aa 
a  valid  law.  We  are  inclined  to  believe  that 
both  of  these  contentions  of  the  state  are  cor- 
rect. Certainly,  if  we  are  to  have  respect  for 
the  decisions  of  the  Supreme  Conrt,  as  declared 
in  the  case  of  Ex  parte  Dupree  [101  Tex.  ISO] 
105  S.  W.  493,  this  is  no  longer  in  this  state  an 
open  question.  In  that  case,  in  discussing  tbe 
search  and  seisure  law,  which  by  its  terms  waa 
Umited  to  local  option  territory,  and  in  view  of 
the  question  there  raised  that  said  act  was 
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congtitntiona],  because  in  ezoeaa  of  the  power  of 
the  Legislature,  as  Hmited  by  article  16,  $  20, 
of  the  Ck>ii8titation,  in  a  Inminous  opinion  up- 
holding the  validity  of  the  law,  the  court  say: 
The  Constitution  does  not  require  the  Legisla- 
ture to  submit  to  the  vote  of  the  people  the  law 
which  is  necessary  to  enforce  prohibition,  and 
it  has  not  done  oo.  That  is  a  proper  subject  for 
legislative  action.  It  iuiB  been  held  in  this  state 
that  the  Legislature  cannot  ^ o  beyond  the  limits 
of  the  CoQstltution  and  prohibit  the  giving  away 
of  liquors  within  the  prescribed  territory,  but 
that  does  not  in  the  least  interfere  wi^  nor 
limit  the  power  of  the  Legislature  to  enact  all 
suitable  and  necessary  laws  for  the  enforcement 
of  the  will  of  the  people  on  that  subject.  The 
law  in  question  is  not  subject  to  the  objection 
urged.'  So,  both  on  reason  and  authority,  the 
contention  here  considered  must  be  held  ad- 
versely to  appellant  This  view  is  supported  by 
the  holding  of  the  Court  of  Civil  Appeals  of  the 
Second  District,  in  the  case  of  dopton  v.  State, 
106  S.  W.  991." 

In  Stephens  ▼.  State,  47  Tex.  Cr.  R.  604,  85 
S.  W.  797,  It  was  held  that  the  Legislature 
had  authority  to  prohibit  gifts  of  liquor  to  a 
minor  in  local  option  territory  under  the 
police  power  of  the  state. 

In  WlUlams  v.  State,  81  S.  W.  1209,  and 
Weatherford  v.  State,  61  Tex.  Cr.  R.  447, 102 
S.  W.  1146,  the  law  was  upheld  punishing  a 
physician  for  giving  a  prescription  for  Intox- 
icants in  local  option  territory  without  mak- 
ing a  personal  examination  of  the  applicant 
and  ascertaining  that  he  was  In  fact  sick. 

The  act  of  1905  (Acts  29th  Leg.  c.  64),  pro- 
hibiting those  following  the  occupation  of 
storing  intoxicating  liquors  In  local  option 
territory  from  permitting  any  one  to  drink 
liquor  on  the  premises,  was  sustained  in  Ex 
parte  Massey,  49  Tex.  Cr.  R.  60,  92  S.  W. 
1083,  122  Am.  St.  Rep.  784,  Judge  Hender- 
son saying  : 

"We  do  not  understand  that  the  police  power 
of  the  state  is  abrogated  or  suspended  in  local 
option  territory,  or  that  state  laws  which  are 
applicable. to  such  territory  are  inoperative." 

In  the  case  of  Fitch  v.  State,  127  S.  W. 
1040,  the  authorities  are  exhaustively  review- 
ed, and  in  an  opinion  written  by  Judge  Mc- 
Cord  he  held: 

"All  legislative  power  is  vested  in  the  Legisla- 
ture, and  cannot  be  exercised  hv  any  other 
body,  except  as  provided  by  tlie  XJuuslItutlon. 
We  therefore  hold  that  the  power  to  lesislate  for 
the  efficient  enforcement  of  the  local  option  laws 
is  not  taken  away  from  the  Legislature  after 
the  adoption  of  local  option,  •  *  •  and  that, 
if  new  offenses  grow  out  of  the  violation  of  this 
law  that  cannot  be  covered  by  the  laws  already 
in  existence,  the  duty  and  obligation  rests  upon 
the  Legislature  to  see  that  efficient  laws  are 
passed  to  meet  each  new  emergency." 

In  the  concurring  opinion  Judge  Ramsey 
says: 

"That  it  is  within  the  power  of  the  Legisla- 
ture to  provide  ample  remedies  for  evils  and 
abuses  growing  out  of  the  sale  of  intoxicating 
liquors  in  local  option  precincts,  beyond  and 
aside  from  the  punishment  assessed  for  such 
sales  i»  no  longer  an  open  quettion  in  this 
court." 

In  £zzeU  v.  State,  29  Tex.  App.  623,  16 
S.  W.  783,  in  discussing  a  similar  question, 
tbis  court  held : 

X71  S.W.-74 


"The  reason  assigned  why  said  conviction 
could  not  occur  is  stated  to  be  that  section  20, 
art.  16,  of  the  Constitution  does  not  delegate  to 
the  Legislature  power  to  continue  the  penalty 
in  force  after  the  law  has  been  repealed  by  vote 
of  the  people.  The  position  assumed  is  not  a 
sound  one.  The  Legislature  is  not  only  empow- 
ered to  pass  such  laws,  but  it  is  obligatory  upon 
said  body  to  pass  same  and  make  them  effective. 
It  is  not  a  question  of  delegated  power,  but  is 
a  command  to  that  body  to  enact  laws  for  the 
purpose  and  object  stated  in  said  provision  of 
the  Constitution.  The  authority  to  create  the 
law  carries  with  it  the  ^tcer  to  provide  ade- 
quate penaltiet  to  puauh  violationt  thereof 
lefceit  the  knot  have  been  put  into  operation." 

This  was  the  status  of  the  law  on  this 
question  when  the  writer  was  honored  with  a 
position  on  this  high  court,  It  being,  as  said 
by  Judge  Ramsey,  no  longer  an  open  quettion 
that  the  Legislature  postested  the  authorltv 
and  power  to  provide  ample  remedies  for 
eviU  and  abuses  growing  out  of  violations  of 
the  local  option  law,  and  as  said  by  Judge 
Williams  In  the  Dupre  Case,  supra: 

"The  prevention  of  crime  it  one  of  the  ohjectt 
to  which  the  molt  anmout  thoughts  and  the 
conitant  eflortt  of  thoughtful  legitlatort  are 
directed,  and  the  dealing  with  the  ttept  prepara- 
tory to  committion  is  a  favorite  method." 

It  having  been  shown  that  this  was  the 
law  of  this  state  both  by  this  court  and  the 
Supreme  Court,  and  the  reasoning  therein  in 
our  opinion  being  sound,  we  have  taken 
the  rules  therein  announced  as  our  guide. 
The  question  first  came  before  us  on  motion 
for  rehearing  In  the  case  of  Ex  parte  Roper, 
61  Tex.  Cr.  H.  68, 134  S.  W.  334 ;  Judge  Ram- 
sey having  written  the  original  opinion  before 
bto  retirement  from  this  court  In  that  case 
we  upheld  the  right  of  the  Legislature  to  en- 
act a  law  authorizing  the  Issuance  of  an  in- 
junction to  prevent  certain  premises  being 
used  as  a  place  In  which  to  make  sales  in 
violation  of  the  local  option  law.  The  right 
of  the  Legislature  to  enact  laws  to  secure  the 
enforcement  of  the  prohibition  law  wherever 
adopted  again  came  before  us  In  the  case  of 
Edmanson  v.  State,  64  Tex.  Cr.  R.  413, 142  S. 
W.  887,  wherein  we  upheld  the  law  prohibit- 
ing the  taking  and  soliciting  of  orders  for  the 
sale  of  intoxicating  liquors,  among  other 
things  -saying: 

"The  police  power  la  not  abrogated  by  the 
local  option  law,  •  •  *  but  it  is  the  duty  of 
the  Legislature  to  pass  all  such  remedial  stat- 
utes as  may  be  necessary  to  enforce  the  will  of 
the  people"— reviewing  the  authorities. 

In  Ex  parte  Flake,  149  S.  W.  146,  we 
upheld  the  right  of  the  Legislature  to  regu- 
late and  control  the  business  of  storing  in- 
toxicating liquors  for  others  in  prohlbltloiv 
territory,  and  in  Ex  parte  Townsend,  64  Tex. 
Cr.  R.  350,  144  S.  W.  628,  Ann.  Cas.  1914C, 
814,  we  upheld  the  right  of  the  Legislature 
to  regulate  and  control  the  sale  of  nonlntoxi- 
cating  malt  liquors  In  prohibition  territory, 
saying : 

"The  police  power  includes  the  right  to  regu- 
late, control,  and  prohibit  occupations  which  en- 
danger the  health,  morals,  or  safety  of  the  gen- 
eral public.  The  police  power  is  inherent  in 
governments  and  may  be  exercised  by  every  sov- 
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ereign  state  through  its  lawmaking  agency,  in- 
dependently of  any  specific  or  general  grant  of 
constitutional  express  authority.  , 

To  these  rules  of  law  we  adhere,  and,  if 
necessary,  would  reannounce  them  in  full, 
and  the  cases  holding  to  the  contrary  are 
overruled  expressly,  as  they  have  often  been 
impliedly,  if  not  expressly,  heretofore,  and, 
if  the  Legislature  deems  it  necessary  to  regu- 
late and  control  the  shipment  and  transpor- 
tation of  intoxicating  liquors  into  prohibi- 
tion territory  in  order  to  more  efCectively  pre- 
vent illegal  sales  and  secure  the  enforcement 
of  the  prohibition  law  wherever  adopted,  it 
may  do  so. 

Another  contention  made,  that  the  provi- 
sions of  the  Allison  Law  apply  to  license  terri- 
tory as  well  as  prohibition  territory,  and  for 
this  reason  is  void,  we  do  not  think  can  be 
sustained,  and  do  not  deem  it  necessary  to 
discuss  it  at  length.  The  caption  of  the  bill 
and  its  provisions  as  a  whole  render  It  clear 
and  certain  that  it  should  and  does  apply 
only  to  such  territory  as  may  have  already 
or  may  hereafter  adopt  the  local  option  or 
prohibition  law,  and  this  is  fully  shown  by 
section  8  of  the  bill.  As  we  have  stated  in 
previous  opinions,  when  discussing  the  ques- 
tions here  involved.  It  Is  manifest  that  the 
people  of  the  state,  in  adopting  the  present 
Constitution,  authorizing  the  licensing  of  tbe 
sale  of  intoxicating  liquors  In  all  territory 
where  prohibition  has  not  been  adopted,  and 
authorizing  the  adoption  of  prohibition  In 
any  county  or  subdivision  thereof  where  the 
people  might  elect  to  so  declare,  recognized 
fully  that  It  would  be  necessary  to  have  dif- 
ferent laws  In  the  license  and  prohibition 
territory — In  the  license  territory  to  regulate 
and  control  the  business  of  selling  intoxicat- 
ing liquors,  and  protecting  those  who  took  out 
a  license  under  the  law;  In  prohibition  terri- 
tory, laws  to  prevent  altogether  the  sale  of 
intoxicating  liquors — and  the  fact  that  this 
law  applies  only  to  prohibition  territory  does 
not  render  It  unconstitutional.  But  the  laws 
passed  must  be  In  aid  of  the  enforcement  of 
the  prohibition  law,  which  apply  alone  to 
local  option  territory;  therefore.  If  a  statute 
purporting  to  be  passed  In  aid  of  the  pre- 
vention of  illegal  sales  in  prohibition  terri- 
tory has  no  real  or  substantial  relation  to 
that  object.  It  would  be  the  duty  of  the  courts 
to  so  declare.  Just  as  It  would  be  to  uphold 
and  enforce  a  law  that  really  is  In  aid  of 
the  accomplishment  of  that  object.  And,  so 
far  as  the  provisions  of  the  Allison  bill  pro- 
hibits the  slilpmeut,  transportation,  carriage, 
and  delivery  of  intoxicating  liquors  for  sale 
or  illegal  use,  it  would  be  and  is  in  aid  of 
the  proper  enforcement  of  the  prohibition 
law,  and  should  and  will  be  sustained.  How- 
ever, section  9  of  the  bill  provides  that  It 
shall  not  be  unlawful  for  any  person,  for  the 
use  of  himself  and  members  of  bis  family 
residing  with  blui,  to  personally  carry  liquor 
Into  prohibition  territory.  So  that  one  hav- 
ing in  his  possession  intoxlcadng  liquor  for 


his  own  use  is  declared  by  law  not  to  be 
hurtful  to  the  public  welfare,  and  it  Is  de 
clared  not  hurtful  for  him  tg  personally 
carry  such  liquor  into  prohibition  territory 
for  his  own  use.  Thus  by  law  It  Is  de- 
clared not  to  be  prohibited,  and  that  the 
law  does  not  Intend  to  prevent  one  from  car- 
rying liquor  or  having  it  In  his  possession 
in  prohibition  territory.  The  question  then 
arises:  May  the  Legislature  under  the  po- 
lice power,  when  It  licenses  the  sale  of 
liquor  In  certain  territory,  by  law  make  it 
legal  and  lawful  for  every  citizen  to  pur- 
chase it,  and  by  law  authorize  him  to  carry 
It  In  the  prohibition  territory  and  keep  it 
there  for  his  own  use,  regulate  the  maimer 
in  which  be  shall  carry  it,  and  prohibit  him 
from  having  It  conveyed  by  another,  when 
the  liquor  is  Intended  to  be  used  In  the  same 
way  and  for  the  same  purpose  for  which  be 
Is  personally  authorized  to  carry  it  into  such 
territory? 

[7]  The  police  power  inherent  In  the  state 
has  been  likened  unto  the  law  of  self-defense 
that  Is  said  to  be  born  in  each  individual. 
As  the  Individual  has  the  right  to  protect 
his  life  or  body  from  serious  bodily  injury, 
and  his  property  which  he  has  lawfully  ac- 
quired from  destruction,  so  the  state  has  the 
inherent  right,  under  the  police  power,  to 
protect  the  public  welfare  from  those  things 
which  would  produce  death  or  seriously  af- 
fect the  health  of  the  ijubllc  or  its  general 
moral  welfare.  This  iwwer  has  always  been 
and  Is  difficult  of  exact  definition.  It  bas 
been  well  said  that: 

"It  is  easier  to  perceive  and  realize  the  exist- 
ence of  this  power  than  to  mark  its  boundaries 
or  to  prescribe  limits  to  its  exercise." 

The  decisions  of  the  courts  show  this  pow- 
er Is  of  wide  extension  and  diversity;  it  has 
been  termed  "the  law  of  overruling  neces- 
sity." Citizens'  rights  or  property,  as  they 
are  estimated  by  the  public,  are  contlnaally 
Invaded  by  the  government  in  its  necessary 
guardianship  of  public  interests,  public  wel- 
fare, and  for  the  general  public  good.  The 
power  of  the  legislative  branch  of  the  govem- 
ment  seems  to  be  almost  unlimited,  except  In 
so  far  as  the  Constitution  of  the  state  has 
inhibited  It  There  are  certain  rights,  how- 
ever, guaranteed  to  each  and  every  individ- 
ual by  the  Bill  of  Bights  and  other  provl- 
sious  of  the  Constitution,  and  It  Is  provided 
In  the  Bill  of  Rights: 

"To  guard  against  transgressions  of  the  high 
powers  herein  delegated,  we  declare  that  every- 
thing in  this  'Bill  of  Bights'  is  excepted  out  of 
the  general  powers  of  government,  and  shall 
forever  remain  inviolate,  and  all  laws  contrary 
thereto    *    *    *    shall  be  void."     Section  29. 

The  right  to  sell  Intoxicating  liquors,  noi 
the  right  to  purchase  or  own  intoxicants, 
may  be  said  not  to  be  a  portion  of  the  rights 
reserved,  no  more  than  the  right  to  pureha^ 
and  use  opium,  cocaine,  or  other  hurtful  and 
harmful  drug;  but  the  right  to  purchase 
property  which  is  recognized  by  the  state  as 
a  legitimate  article  of  commerce;  and  tta^ 
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sale  of  which  the  state  legalizes  by  licensing, 
la  a  light  ea£h  and  every  citissen  possesses  in 
common.  The  Legislature  could  not  pass  a 
law  which,  while  recognizing  the  right  of 
the  citizens  In  "wet  territory"  to  purchase 
intoxicants,  would  deprive  the  citizen  of  "dry 
territory"  of  the  right  to  purchase  it  when  he 
goes  to  a  place  where  the  state  has  and  does 
by  law  legalize  and  authorize  its  sale.  And 
when  he  thus  buys  it  and  it  becomes  his 
property,  what  right  has  the  si&te  to  say  by. 
what  means  he  conveys  it  to  his  home?  If 
the  shipment  thereof  by  a  common  carrier, 
or  the  carriage  of  it  by  another,  could  be 
said  to  be  more  inimical  to  the  public  wel- 
fare than  his  personally  carrying  it,  then  un- 
der the  police  power  the  state  could  and 
should  perhaps  regulate  ita  carriage.  In  the 
celebrated  case  of  Mugler  v.  Kansas,  123  U. 
S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205,  the  law 
is  thus  declared: 

"But  by  whom  or  by  what  antbority  is  it  to 
be  determined  whether  the  manufacture  of  par- 
licular  articles  of  drink,  either  for  general  use 
or  for  the  personal  use  of  the  maker,  will  inju- 
riously affect  the  public?  Power  to  determine 
such  questions,  so  as  to  bind  all,  must  exist 
somewhere,  else  society  will  be  at  the  mercy  of 
the  few,  who,  regarding  only  their  own  appetites 
or  passions,  may  be  willing  to  imperil  the  peace 
and  security  of  the  many,  provided  only  they 
are  permitted  to  do  as  they  please.  Under  our 
sj'stem  that  power  is  lodged  with  the  legislative 
branch  of  the  government.  It  belongs  to  that 
department  to  exert  what  are  known  as  the 
police  powers  of  the  state,  and  to  determine, 
primarily,  what  measures  are  appropriate  or 
needful  for  the  protectiun  of  the  pubhc  morals, 
the  public  health,  or  the  public  safety.  It  does 
not  at  all  follow  that  every  statute  enacted  os- 
tensibly for  the  promotion  of  these  ends  is  to 
be  accepted  as  a, legitimate  exertion  of  the  police 
powers  of  the  state.  There  are,  of  necessity, 
limits  beyond  which  legislation  cannot  rightfully 
go.  While  every  possible  presumption  is  to  be 
indulged  in  favor  of  the  vaUdity  of  a  statute 
(Sinking  Fund  Cases,  99  U.  S.  718,  25  L.  Ed. 
501),  the  courts  must  obey  the  Constitution 
rather  than  the  lawmaking  department  of  ^v- 
emment,  and  must,  upon  their  own  responsibil- 
ity, determine  whether,  in  any  particular  ease, 
these  limits  have  been  passed.  *To  what  pur- 
pose.' it  was  said  in  Marbury  v.  Madison,  5  U. 
S.  (1  Cranch)  137,  167,  2  L.  Ed.  00,  70,  'are 
powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended 
to  be  restrained?  The  distinction  between  a 
government  with  limited  and  unlimited  powers 
is  abolished,  if  those  limits  do  not  confine  the 
persons  on  whom  they  are  imposed,  and  if  acts 
prohibited  and  acts  allowed  are  of  equal  obliga- 
tion.' The  courts  are  not  bound  by  mere  forms, 
nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty— indeed,  are  under  a  solemn 
duty— to  look  at  the  substance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether  the 
Legislature  has  transcended  the  limits  of  its 
authority.  If,  therefore,  a  statute  purporting  to 
have  been  enacted  to  protect  the  public  health, 
the  viblic  morals,  or  the  public  safety  has  no 
rea.  or  substantial  relation  to  those  objects, 
or  is  a  palpable  invasion  of  ri'^hts  secured  by 
the  fundamental  law,  it  is  the  duty  of  the  courts 
to  BO  adjudge,  and  thereby  give  effect  to  the 
Constitution/' 

Mr.  Black,  in  his  work  on  Intoxicating 
Liquors,  says: 


"The  keeping  of  intoxicating  liquora  in  his 
possession,  by  a  person,  unless  he  does  so  for 
the  illegal  sale  of  it,  or  some  other  improper 
purpose,  can  by  no  possibility  injure  or  attect 
the  health,  morals,  or  safety  of  the  public,  and 
therefore  a  statute  prohibiting  such  keeping  in 
one's  own  possession  is  not  a  legitimate  exei^ 
cise  of  the  police  power.  It  is  an  abridgment 
of  the  privileges  and  immunities  of  the  citizen 
without  any  legal  justification,  and  therefore 
void.  •  •  •  Though  there  is  a  prohibition  not 
to  sell  them,  yet  that  cannot  prevent  a  man  from 
having  a  property  in  them  for  his  own  use, 
without  any  intention  to  sell  them,  and  they 
may  be  transported  through  the  state,  where 
there  is  no  intention  to  violate  the  law. 

If  the  Legislature  of  this  state  had  deemed 
it  necessary  to  prohibit  altogether  the  trans- 
portation and  carriage  of  intoxicating  liquors 
into  prohibition  territory  (except  for  medici- 
nal, sacramental,  and  scientific  purposes), 
in  order  to  render  effective  the  law  prohibit- 
ing illegal  sales  thereof,  there  might  be  and 
probably  would  be  Justification  for  such  law, 
although,  in  our  opinion,  the  validity  of  such 
a  law  would  be  one  of  extreme  doubt,  so  long 
as  the  laws  of  the  state  license  and  author- 
ize the  sale  of  intoxicating  liquors,  and  au- 
thorize its  sale  to  all  persons,  except  minors 
and  habitual  drunkards.  When  a  state  le- 
galizes the  trafllc  by  law,  it  is  a  legitimate 
article  of  commerce,  under  decisions  of  all 
the  courts;  and,  when  the  law  authorizes 
one  to  acquire,  own,  and  use  it,  we  doubt 
the  state  having  authority  to  do  more  tuan 
to  prevent  fhe  owner  from  so  using  it  that  it 
may  be  hurtful  to  the  public  health  and 
public  safety.  But  our  Legislature  specifical- 
ly authorized  each  and  every  citizen  of  the 
state  to  purchase,  own,  and  acquire  intoxi- 
cating liquors  and  to  transport  into  prohibi- 
tion territory  liquors  for  his  own  use  and  the 
use  of  his  family;  and  since  they  have  not 
thought  it  proper,  in  order  to  prevent  Ille- 
gal sales,  to  attempt  to  prohibit  the  citizen 
from  transporting  it  into  prohibition  terri- 
tory, but  specifically  autborize  him  so  to  do 
by  section  9  of  the  bill,  can  they,  under  the 
police  power,  regulate  the  mode  of  trans- 
portation he  may  adopt  in  conveying  or  hav- 
ing it  'conveyed  for  his  own  use  to  his  home 
In  prohibition  territory?  In  what  way  can 
the  mode  and  manner  one  may  adopt  in 
transporting  or  having  transported  intoxicat- 
ing liquor  purchased  for  bis  own  use  Injure 
or  affect  the  health,  morals,  safety,  or  gen- 
eral welfare  of  the  public?  If  the  ship- 
ment, transportation,  and  carriage  of  intoxi- 
cating liquors  for  one's  own  use  cannot  by 
any  possibility  be  hurtful  to  the  public  health, 
public  morals,  or  public  safety,  then  It  is  a 
matter  than  cannot  legitimately  come  within 
the  police  power  of  the  state.  And  the  right 
to  have  It  shipped  would  necessarily  carry 
the  right  with  it  for  the  carrier  to  make  a 
delivery  to  the  owner  of  the  liquor,  and  we 
have  ample  statutory  laws  to  prohibit  and 
punish  its  delivery  to  any  other  person  than 
the  owner. 

We  cannot  give  our   consent   bo   a    law 
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sought  to  be  enacted  tmder  the  police  power, 
which  would  make  a  man  a  criminal  for  an 
act  that  can  in  no  way  be  hurtful  or  harmful 
to  the  health,  morals,  or  safety  of  any  other 
citizen  of  the  state  or  his  property.  Under 
the  construction  contended  for,  It  would  be 
admitted  that  under  the  law,  and  necessari- 
ly so,  a  citizen  of  San  Marcoa  (in  prohibi- 
tion territory)  can  come  to  Austin  and  pur- 
chase Intoxicating  liquors,  place  it  in  bis  suit 
case,  and  carry  it  on  the  train  with  him  to 
his  home  in  San  Marcos  for  his  own  use  and 
the  »se  of  members  of  his  family.  The  law 
specifically  authorizes  him  so  to  do  in  section 
9 ;  yet  it  is  contended,  if,  when  he  gets  to  the 
depot,  he  hands  the  suit  case  to  the  baggage- 
master  or  express  agent  to  be  transported 
on  the  same  train  on  which  he  travels,  only 
In  another  coach,  that,  the  minute  he  hands 
the  suit  case  to  the  express  messenger  or 
baggagemaster  to  be  conveyed  in  the  baggage 
car  to  San  Marcos  on  the  same  train,  he 
becomes  a  felon;  the  baggagemaster  or  ex- 
press agent  becomes  a  felon;  the  railroad 
company,  which  could  lawfully  carry  It  in 
the  passengier  coach,  by  permitting  it  to  be 
carried  in  the  baggage  coach  becomes  a  crim- 
inal and  subject  to  severe  penalty;  and  the 
agent  at  San  Marcos,  who  delivers  to  him 
his  suit  case  with  his  property  therein  law- 
fully acquired  under  the  law,  becomes  a 
felon ;  and  all  may  be  confined  In  the  peni- 
tentiary. In  what  way  la  It  or  can  It  be  more 
hurtful  to  the  public  for  the  man  to  have 
the  suit  case  carried  In  the  express  car  or 
baggage  coach  than  fpr  him  to  carry  It  In 
the  passenger  coach?  This  is  a  matter  we 
have  never  been  and  are  now  unable  to  per- 
ceive. 

Texas,  as  hereinbefore  stated,  has  dual 
laws  In  regard  to  Intoxicating  liquors.  It 
has  never  declared  it  to  be  the  policy  of  the 
state  to  prohibit  one  from  manufacturing 
liquors  for  his  own  use;  on  the  other  hand, 
the  right  to  do  so  Is  specifically  recognized 
in  section  8a  of  the  bill.  It  has  never  been 
declared  to  be  the  policy  of  this  state  to  pro- 
hibit any  one  from  obtaining  Intoxicating 
liquors  for  his  own  use  and  keeping  it  at  his 
home ;  on  the  other  hand,  his  right  to  do  so 
is  recognized  specifically  in  section  9  of  the 
bill,  as  such  rights  have  always  been  recog- 
nized by  every  law  passed  in  this  state  either 
in  regard  to  regulating  the  traffic  therein  or 
in  prohibiting  Its  sale.  We  are  not  In  the  posi- 
tion of  those  states  whose  laws  have  made  it 
Illegal  to  manufacture  Intoxicating  liquors 
even  for  one's  own  use,  and  undertake  to 
prohibit  one  having  such  liquors  In  his  pos- 
session. Our  laws,  nor  this  law,  do  not  go 
to  that  extent,  but,  on  the  other  hand,  recog- 
nize and  reiterate  his  right  to  manufacture 
It  for  his  own  use,  to  purchase  It,  and  to 
transport  It,  at  least  personally,  Into  prohi- 
bition territory  for  his  own  use.  In  the  ter- 
ritory where  its  sale  has  been  prohibited,  the 
Legislature  recognizes  it  as  Its  duty  to  pass 


all  laws  needful  to  prevMit  Its  Illegal  sale; 
and,  if  other  laws  become  necessary  to  ac- 
complish that  end,  we  have  that  faith  In  the 
Legislature  to  believe  they  wiU  pass  them  as 
they  should  do.  On  the  other  hand,  we  have 
territory  In  Texas  where  the  sale  of  Intoxi- 
cating liquors  Is  legalized  by  licensing  deal- 
ers therein,  and  under  this  license  tbey  are 
authorized  and  permitted  to  make  sales  there- 
of to  the  general  public  under  such  regula- 
tions as  are  now  or  may  hereafter  be  pre- 
scribed by  law.  So  long  as  the  laws  of  Texas 
recognize,  legalize,  and  legitimize  the  sale  of 
Intoxicating  liquors  and  license  dealers 
therein,  Just  so  long  the  Legislature  of  Texas 
will  be  powerless  to  pass  a  law  which  will 
prevent  the  citizens  of  the  state  from  going 
into  this  licensed  place  and  purchase  such 
liquors  In  quantities  and  under  the  terms 
which  the  licensed  dealer  has  been  authorized 
to  sell;  and,  when  the  citizen  purchases  It 
at  such  licensed  place.  It  becomes  bis  proper- 
ty, is  not  subject  to  confiscation,  nor  can  he 
be  prevented  from  carrying  it  to  his  home 
for  his  own  use,  nor  can  he  be  prevented 
from  making  use  of  the  common  carriers  ot 
the  country  in  having  it  conveyed  to  his  home 
for  his  own  use,  unless  the  Legislature  should 
arrive  at  the  conclusion  that  it  was  proper 
to  ptohlblt  one  living  In  prohibition  territory 
from  owning,  keeping  It  tn  his  possession, 
and  using  intoxicating  liquors  altogether,  in 
order  to  prevent  Ulegal  sales  thereof.  This 
this  bill  does  not  seek  to  do,  and  the  citizen, 
by  Its  terms,  is  authorized  to  transport  and 
import  It  Into  prohibition  territory  for  his 
own  use.  Intoxicating  liquor  Is  not  an  ar- 
ticle of  commerce  (where  commerce  therein 
is  legalized  by  law)  that  its  mere  carriage 
by  an  express  company,  or  baggage  com- 
pany, or  other  common  carrier  Is  dangerous 
to  the  public  welfare,  In  any  sense  of  the 
word.  And,  when  the  law  legalizes  its  sale 
and  purchase  by  the  citizen,  to  ondertake 
to  say  how  the  citizen  shall  carry  it,  or  that 
he  cannot  have  it  carried  by  another.  Is  not 
a  regulatlcm  of  the  intoxicating  liquor,  but 
becomes  a  regulation  of  the  citizen  in  the 
management  of  his  property  acquired  under 
the  law,  and  seeks  to  control  him  in  a  mat- 
ter in  which  the  public  can  have  no  interest, 
and  can  In  no  sense  be  hurtful  to  the  safety 
of  the  public,  nor  its  health,  nor  morals,  nor 
the  general  welfare  of  the  public. 

But  in  holding  that  the  Legislature  Is  with- 
out authority  and  power  to  regulate  the  do- 
zen as  to  the  means  to  be  adopted  In  the 
transportation  or  carriage  of  Intoxicants  pur- 
chased for  his  own  use,  at  places  where  the 
state  authorizes  its  acquisition,  to  his  home, 
we  do  not  wish  to  be  understood  as  hold- 
ing that  If  the  liquor  Is  purchased  or  intend- 
ed for  resale  in  the  prohibltioa  territory,  or 
Intended  to  be  used  In  prohibition  territory 
for  any  unlawful  purpose,  the  Legislature  Is 
without  authority  to  prohibit  its  shipment, 
transportation,  carriage^  and  delivery  to  any 
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person  (even  the  ownei)  for  snch  Illegal  pur- 
poses. We  think  the  Legislatnre  has  author- 
ity and  power  to  do  so,  and  it  is  Its  duty  to 
do  so,  and  that  it  has  done  so  by  the  prorl- 
slons  of  the  Allison  Law,  and  that  a  proper 
constmction  of  this  law  shows  that  this  is 
all  the  lieglBlature  Intended  to  do..  It  la  a 
well-known  rule  of  construction  that  if  a 
bill,  by  all  of  its  terms,  is  subject  to  two  con- 
structions, and  by  one  construction  it  would 
be  rendered  void,  yet  by  another  construction, 
of  which  it  is  equally  snsceptlble,  its  terms 
would  be  within  the  authority  of  the  Legis- 
lature to  enact  under  the  police  power,  and 
▼lolatlye  of  no  proTlslon  of  the  (Constitution, 
it  is  the  duty  of  the  court  to  give  to  the  act 
that  construction  which  would  render,  it 
valid.  What  was  the  evil  the  Legislatnre 
had  In  mind?  Not  to  prevent  one  from  ob- 
taining liquor  for  his  own  use,  for  the  act 
anthorlzes  blm  to  get  it  and  keep  it  for  Ms 
use;  but  recognizing  that  liquor  was  being 
shipped  Into,  transported  Into,  carried  Into, 
and  delivered  to  others  In  prohlbltioh  terri- 
tory for  illegal  purposes  (that  is,  to  make 
illegal  sales  thereof  In  prohibition  territory), 
it  was  at  this  evil  the  terms  of  the  act  were 
directed,  and  which  it  Intended  to  prevent 
in  future,  and  which  should  be  and  by  the 
terms  of  this  act  is  prohibited. 

Sutherland  on  Statutory  Construction 
states: 

The  "imlversal  principle  applied  in  consider- 
ing constitutional  questions  is  that  an  act  will 
be  BO  construed,  if  possible,  as  to  avoid  conflict 
with  the  Coostitntion,  nltl'ough  such  construe^ 
tion  may  not  be  the  most  obvious  or  natural 
one.  The  courts  mry  resoi-t  to  an  implication 
to  sustain  a  statute,  but  not  to  destroy  it." 

Black  on  Interpretation  of  Laws  says: 
"The  presumption  is  always  in  favor  of  the 
constitutionality  of  a  statute;  every  reasonable 
doubt  must  be  resolved  in  favor  of  the  statute, 
not  against  it ;  and  the  courts  will  not  adjudge 
it  invalid,  unless  its  violation  of  the  Constitu- 
tion is  clear,  complete,  and  unmistakable. 
Hence  it  follows  that  the  courts  will  not  so  con- 
strue the  law  as  to  make  it  conflict  with  the 
Constitution,  but  will  rather  put  such  inter- 
pretation upon  it  as  will  avoid  conflict  with 
the  Constitution  and  give  it  full  force  and  ef- 
fect, if  this  can  be  done  without  extravagance. 
If  the  enactment  is  fairly  susceptible  of  two  or 
more  constructions,  that  interpretation  will  be 
adopted  which  will  avoid  the  effect  of  uncon- 
stitutionality, even  though  it  may  be  necessary 
for  this  purpose  to  disregard  the  more  usual  or 
apparent  import  of  the  language  employed." 

In  the  case  of  W.  U.  Tel.  Co.  v.  State  (Olv. 
App.)  121  S.  W.  194,  Chief  Justice  Key  of 
the  Court  of  Civil  Appeals  dtes  a  number 
of  authorities,  and  reaffirms  the  rule: 

"That  if  a  statute  is  capable  of  two  construc- 
tions, one  of  which  will  render  it  valid  and 
the  other  render  it  invalid,  the  former  will  be 
adopted." 

In  the  case  of  Bassctt  v.  Mills,  89  Tex.  168, 
S4  S.  W.  95,  our  Supreme  Court,  speaking 
through  Chief  Justice  Oalnes,  said: 

"Where  a  statute  is  capable  of  two  construc- 
tions, one  of  whidi  would  comply  with  a  posi- 
tive requirement  of  the  Constitution,  and  the 
other  leaves  the  duty  unperformed,  the  former 
should  prevail." 


And  In  the  case  of  Chtlveston  Ry.  Co.  v. 
Gross,  47  Tex.  435,  that  court  held: 

When  a  law  is  susceptible  of  two  construc- 
tions, that  which  la  constitational  will  be 
adopted. 

In  our  court  it  was  hdd  In  Hz  parte  Mab- 
ry,  5  Tex.  App.  98: 

"When  a  legislative  act  can  be  so  construed 
*  *  *  as  to  avoid  a  conflict  with  the  Consti- 
tution, and  give  it  the  force  and  effect  of  law, 
snch  construction  vrill  be  adopted  by  the 
courts." 

Again  In  E<x  parte  Murphy,  27  Tex.  App. 
494, 11  S.  W.  487,  It  was  held: 

In  construing  a  legislative  act,  courts  must  so 
interpret  it  as  to  harmonize  its  provisions  with- 
the  Constitntion,  if  possible. 

This  rule  of  construction  has  always  pre- 
vailed In  the  courts  of  this  state,  and  we 
think  properly  so,  and  the  rule  Is  upheld  by 
all  text-book  writers  of  any  note.  Courts 
should  never  hold  an  act  of  the  Legislature 
void,  unless  compelled  by  the  clear  and  spe- 
cific language  of  the  act  to  hold  that  Its  terms 
are  in  contravention  of  the  inhibition  of  the 
state  Constitution ;  and  If  the  language  used 
in  the  act  as  a  whole  is  reasonably  subject 
to  a  construction  that  will  render  It  valid, 
and  reach  the  evil  Intended  to  be  suppressed, 
such  constmction  should  be  adopted  by  the 
court  and  its  validity  upheld. 

We  have  felt  impelled  to  discuss  these 
questions  at  length  and  cite  these  authorities 
by  reason  of  the  differences  in  opinion  exist- 
ing between  members  of  this  court  Our 
senior  Justice,  Judge  DAVIDSON,  is  of  the 
opinion  that  the  language  of  the  act  is  sub- 
ject to  the  constmction  that  it  prohibits 
the  shipment,  transportation,  and  delivery 
of  one's  own  liquor  to  him  In  prohibition 
territory,  and.  If  so,  that  the  act  would.  In 
that  event,  be  clearly  violative  of  the  provi- 
sions of  the  Constitution  and  void,  and  fur- 
ther that  section  20  of  article  16  of  the  Con- 
stitufion  should  be  constraed  as  a  limitation 
on  the  power  of  the  Legislature  to  pass  any 
law  under  the  police  power  to  affect  in  any  , 
wise  intoxicating  liquors  in  prohibition  ter- 
ritory other  than  merely  to  pnnlsh  for  an 
illegal  sale,  as  evidenced  by  his  dissenting 
opinions  In  the  Snearly,  Snead,  and  other 
cases  hereinbefore  cited.  On  the  other  hand. 
Presiding  Judge  PRENDERGAST  is  of  the 
opinicHi  that  the  proper  construction  to  give 
the- law  Is  that  It  prohibits  the  transporta- 
tion, shipment,  carriage,-  and  delivery  of  In- 
toxicating liquors  in  prohibition  territory,  ex- 
cept for  medicinal,  scientific,  and  sacramental 
purposes,  and  that  the  Legislature  has  the 
authority  and  power  to  regulate  and  prohibit 
the  transportation,  shipment,  and  delivery  of 
liquors  for  one's  own  use  in  prohibition  ter- 
ritory, and  that  this  law  does  do  so,  even 
though  the  law  in  section  9  authorizes  one 
to  purchase  it  for  his  own  use  and  carry  It 
to  his  home  in  prohibition  territory,  as  evi- 
denced by  his  dissenting  opinion  in  Ex  parte 
Peede.  To  neither  of  these,  to  my  mind  ex- 
treme, views  have  I  been  able  to  give  my 
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assent,  for  I  do  not  believe  such  to  be  tbe 

law,  which  fact  has  been  known  to  my  As- 
sociates on  the  bench  since  the  rendition  of 
the  opinion  in  Ex  parte  Muse,  168  S.  W.  520. 
In  the  writer's  opinion,  the  police  power  is 
one  of  the  greatest  and  most  essential  powers 
possessed  by  the  government,  and  that  It  is 
necessarily  Intierent  in  sovereignty — the  pow- 
er to  protect  the  health  of  the  citizenship 
of  a  state,  the  morals  of  the  citizenship,  and 
to  insure  the  safety  of  the  citizenship — and, 
when  exercised  witiiin  these  bounds,  the  Ju- 
diciary nor  any  other  authority  has  the  right 
to  annul  laws  passed  in  regard  to  such  mat> 
,ters  when  necessary  for  the  public  welfare; 
but  when  the  Legislature  goes  beyond  the 
proper  bounds  and  seeks  to  control  the  In- 
dividual citizen  in  the  mode  of  transporta- 
tion or  carriage  of  his  property  to  his  home 
(whether  in  prohibition  territory,  and  wheth- 
er It  be  whisky  or  other  property)  that  he 
has  legally  acquired  at  points  where  the 
state  lias  licensed  and  authorized  its  sale, 
when  the  property  is  not  of  the  nature  that 
the  mere  mode  and  method  of  its  shipment, 
transportation,  and  carriage  can  be  injurious 
to  the  public  health,  public  morals,  public 
safety,  nor  the  general  public  good,  it  has 
gone  beyond  the  limits  heretofore  recognized 
as  inherent  in  the  state  imder  the  police 
powers.  Entertaining  these  views,  as  I  do, 
and  knowing  that  the  views  I  entertain  in 
this  case  are  not  concurred  in  by  either  of 
my  Brethren,  I  have  written  perhaps  at  more 
length  than  was  necessary,  and  yet  I  deemed 
it  necessary  and  proper  to  do  so  to  show  why 
I  think  the  Allison  Law  violative  of  no  pro- 
vision of  the  Constitution,  and  yet  that  it 
did  not  prohibit  a  citizen  of  the  state  from 
carrying  or  having  conveyed  to  his  home, 
by  the  usual  and  customary  methods  of  con- 
veying property,  his  own  property  that  the 
law  by  express  terms  authorized  him  to  ac- 
quire and  to  carry  to  his  home  and  there  use 
It  hims^f,  or  administer  to  his  family,  when 
he  deemed  it  advisable  or  necessary. 

To  t|ie  rule  of  law  hereinbefore  stated 
that,  when  an  act  is  subject  to  two  con- 
structions, the  courts  should  give  it  that 
construction  which  would  render  it  a  valid 
law,  another  equally  well-recognized  rule  of 
construction  may  also  be  added:  That  we 
should  take  into  consideration  the  evil  in- 
tended to  be  remedied.  From  contemporane- 
ous history  we  are  made  aware  that,  wher- 
ever local  option  has  been  adopted,  it  had, 
to  some  extent  at  least,  become  customary 
to  ship  intoxicating  liquors  into  such  terri- 
tory, establishing  depots  therefor,  denomi- 
nated as  "cold  storages"  and  under  other 
nomenclatures,  which  said  liquors  were  not 
intended  for  the  personal  use  of  the  person 
receiving  same,  but  were  Intended,  when 
shipped  into  such  territory,  to  be  surrepti- 
tiously sold  and  otherwise  used  In  violation 
of  the  laws  of  this  state,  and  by  such  means 
render  ineffectual  the  prohibition  law.  It 
was  such  evils  as  this  that  the  Ii^islature 


Intended  to  remedy,  and  yet  It  was  carefnl 

in  the  same  act  to  reserve  to  the  indlvidnal 
citizen  hia  right  to  procure  and  use  Intoxi- 
cating liquors  if  lie  elected  so  to  do,  as  evi- 
denced by  section  0.     And  while  many  of 
us  may  differ  as  to  the  advisability  <tf  a 
citizen  using  intoxicating  liquors,  and  doubt- 
less do  differ,  yet  with  the  general  public 
policy  of  a  state  the  courts  can  hare  no 
concern.    This  the  Legislature  has  the  right 
to  determine  and  must  declare,  and  it  has, 
in  every  law  that  It  has  ever  passed  since 
the  right  to  adopt  local  option  by  a  vote 
was  adopted  as  a  part  of  the  organic  law, 
declared  that  It  was  not  the  policy  of  this 
state  to  interfere  with  the  right  of  the  In- 
dlvldoal  citizen  to  use  intoxicating  liquor 
If  be  so  desired,  provided  he  did  not  drink 
it  in  certain  public  places,  and  did  not  be- 
come drunk  In  public  places.     As  said   by 
an  eminent  law  writer,  an  act  cannot  be  de- 
clared void  because,  in  the  opinion  of  the 
court.  It  violates  the  best  public  policy,  nor 
can  its  terms  be  so  construed  as  to  make 
effective   a   public   policy    the    court   deems 
most  advisable'  and  for  the  best  Interests  of 
a  state,  which  would  be  In  antagonism  to  the 
settled  policy  of  the  state,  as  expressed  In 
this  and  former  legislative  acts.     The   wis- 
dom of  the  policy  adopted  by  the  state,  as 
expressed  in  its  laws,  and  the  desirability  of 
another  and  different  policy  are  matters  ad- 
dressed to  the  legislative  branch  of  the  gov- 
ernment,   ana   must   rest  upon   the   intelli- 
gence, patriotism,  and  wisdom  of  that  body, 
and  not  upon   the  Judgment   of   the  court. 
When  the  Legislature  has  declared  the  pol- 
icy of  the  state,  and  given  to  the  citizens, 
and  each  citizen  thereof,  -the  right  to  acquire 
Intoxicating   liquors   and   convey    It   to   his 
borne,  the  courts  have  no  authority  to  seek 
to  nullify  that  right  by  erecting  and  placing 
insuperable  barriers  to  the  exercise  of  the 
ri^t    If  it  Is  deemed  desirable  to  prohibit 
the   individual    citizen    from   obtaining   and 
having  in  his  possession  for  his  own  use  in- 
toxicating liquors,   the  remedy   Is  with  the 
people,  and  not  i^'lth  the  courts,  and  should 
not  be  sought  to  be  exercised  by  them.     Mr. 
Sutherland  In  his  work  on   Statutory  Con- 
struction says: 

"In  general  the  same  rules  of  conatmction  ap- 
ply to  Constitutions  as  to  statutes.  A  statute 
should  be  so  construed  as  to  give  a  sensible  and 
intelligent  meaning  to  every  part,  to  avoid  ab- 
surd and  unjust  consequences,  and,  if  possible, 
30  as  to  make  it  valid  and  effective.  'It  is  fa- 
miliar rule  that,  if  the  words  employed  are  sus- 
ceptible of  two  meanings,  that  will  be  adopted 
wliich  comports  with  the  general  public  policy 
of  the  state,  as  manifested  by  ita  legislation, 
rather  than  that  which  runs  counter  to  such 
policy.'  When  a  general  Intention  is  expressed 
in  a  statute,  and  also  a  particular  intention  in- 
compatible with  the  general  intention,  the  jjsr- 
tlcular  intention  is  to  be  considered  in  the  na- 
ture of  an  exception,  and  both  are  to  liave  «t- 
feet  in  their  respective  spheres." 

As  sustaining  this  text,  he  cites  the  fol- 
lowing authorities:  Martin  v.  Election  Com- 
missioners, 126  CaL  404,  68  Pac.  032;    Da  via 
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V.  Dongberty  Goon^,  116  Ga.  481,  42  S.  E. 
764;  Dahnke  v.  People,  168  111.  102,  48  N. 
E.  137,  39  li.  R.  A.  197 ;  People  t.  Hutcbln- 
son,  172  III.  486,  60  N.  E  599,  40  L.  R.  A. 
770;  Dodge  v.  Chicago,  201  111.  68,  66  N. 
E.  367;  Boyd  t.  BrazU  Block  Coal  Co.,  25 
Ind.  App.  157,  57  N.  E.  732;  Arnold  t. 
■  Council  Blnffs,  85  Iowa,  441,  52  N.  W.  347 ; 
Poor  V.  Watson,  92  Mo.  App.  89;  State  v. 
District  Court,  14  Moat  452,  37  Pac.  9; 
aome  B.  &  L.  Abs'u  v.  Nolan,  21  Mont  205, 
53  Pac.  738;  Gate  v.  MarUn,  70  N.  H.  135, 
46  Atl.  54,  48  L.  R.  A.  613 ;  McGinn  v.  State, 
46  Neb.  427,  65  N.  W.  46,  30  li.  R.  A.  450, 
50  Am.  St  Rep.  617;  State  t.  Cornell,  53 
Neb.  556,  74  N.  W.  59,  39  L.  R.  A.  513,  68 
Am.  St  Rep.  629;  Iloey  v.  Gllft)y,  129  N. 
y.  132,  29  N.  £.  85;  Wormser  y.  Brown,  149 
N.  Y.  163,  43  N.  E.  524;  Portland  t.  Gaston, 
38  Or.  533,  63  Pac.  1051;  McAskie's  Appeal, 
154  Pa.  24,  26  Atl.  60;  Kolb  v.  Reformed 
Episcopal  Church,  18  Pa.  Super.  Ct  477; 
Hayes  v.  Arrlngton,  108  Tenn.  494,  68  S.  W. 
44 ;  Howard  OU  Co.  v.  Davis,  ,76  Tex.  630, 
13  S.  W.  G65;  People  t.  Utah  Commission- 
ers, 7  Utah,  279,  26  Pac.  577;  Jackson  v. 
Kittle,  34  W.  Va.  207,  12  S.  E.  484 ;  Ameri- 
can Net  &  Twine  Co.  v.  Wortbington,  141 
U.  S.  468,  12  Sup.  Ct  55,  35  L.  Ed.  821. 
See  Ex  parte  Ah  Hoy,  23  Or.  89,  31  Pac.  220. 

The  particular  attention  is  expressed  in 
the  statute  under  consideration  that  the 
dtizensbip  of  this  state,  and  each  individual 
citizen,  living  in  prohibition  territory,  shall 
have  the  right  to  procure  for  himself,  in 
territory  where  the  sale  thereof  is  Uceused, 
for  the  use  of  himself  and  members  of  his 
family,  intoxicating  liquors  if  he  so  desir- 
ed, and  we  oauuot  be  made  the  instrument 
to  nullify  or  place  Impediments  In  the  way 
or  exercise  of  that  right  so  expressly  given 
and  reserved  to  him  in  this  statute.  Enter- 
taining these  views,  we  hold  that  the  prop- 
er construction  of  this  act  shows  that  it 
was  the  Intention  of  the  Legislature  to  pro- 
hibit, and  by  its  terms  they  do  specifically 
prohibit,  the  shipment,  transportation,  car- 
riage (personal  or  otherwise),  and  delivery 
of  intoxicating  liquors  into  prohibition  terri- 
tory for  any  purpose  other  than  for  medic- 
inal, scientific,  and  sacramental,  purposes, 
and  the  personal  use  (and  members  of  his 
family)  of  the  person  receiving  same;  tliat 
a  law  with  sach  Intent  and  purpose  has  a 
place  in  the  system  of  laws  intended  to  pre- 
vent Illegal  sales  of  intoxicating  liquors  in 
prohibition  territory;  and  that  the  law,  as 
thus  construed,  is  valid,  and  violative  of  no 
provision  of  the  Constitution. 

[8]  That  It  does  not  prohibit  the  shipment, 
transportation,  carriage,  and  delivery  of  In- 
toxicating liquors  from  a  point  in  this  state, 
where  same  is  authorized  by  law  to  be  sold, 
and  may  be  legally  purchased,  into  prohibi- 
tion territory,  when  Intended  for  medicinal, 
scientific,  or  sacramental,  purposes,  or  the 
personal  use  of  the  person  receiving  same. 
Having    this   view    of    the    law,    and    the 


facts  of  this  case  showing.  It  may  be 
said  conclusively  that  appellant,  A.  D.  Blan- 
sit.  Dee  Blansit  Roy  Blansit,  and  others 
were  employed  by  the  commissioners  of 
Hamilton  county,  in  working  or  grading 
the  roads  of  Hamilton  county.  The  tent 
or  camp  was  in  A  D.  Blansit's  yard. 
During  a  rainy  spell,  in  which  no  work 
could  be  done,  appellant  decided  to  go  to 
Waco  on  a  trip,  as  be  says,  to  see  an  uncle 
on  some  business,  who  Uved  there.  Uoy 
Blansit  knowing  this,  gave  him  a  dollar 
and  requested  blm  to  purchase  a  quart  of 
whisky,  and  bring  it  back  with  him.  Ap- 
pellant took  the  dollar,  purchased  the  quart 
of  whisky,  and  on  his  return  brought  it 
and  j>laced  it  where  he  knew  Uoy  would 
get  it  and  Roy  did  get  it  There  is  nothing 
to  suggest  that  it  was  the  intention  of  ap- 
pellant or  Blansit  to  sell  the  whisky  In  pro- 
hibition territory,  but  the  evidence  and  all 
the  evidence  shows  that  Roy  Blansit  de- 
sired it  for  bia  own  personal  use,  and  did 
so  use  it  Neither  Is  there  any  evidence 
to  even  suggest,  much  less  show,  that  appel- 
lant received  any  profit  in  the  transaction, 
but  the  act  was  done  merely  as  an  accommo- 
dation to  his  friend,  Roy  Blansit  Had 
the  prosecution  been  based  on  the  transac- 
tion with  Dee  Blansit  shown  by  the  testi- 
mony, a  different  question  would  be  pre- 
sented, for,  in  BO  far  as  that  transaction  is 
concerned,  the  evidence  would  show  that  ap- 
pellant perhaps  made  a  profit  out  of  that 
transaction,  but  not  so  in  the  instance  on 
which  this  prosecution  was  based.  Having 
the  view  of  the  law  as  hereinbefore  express- 
ed, we  do  not  think  the  facts  show  a  viola- 
tion of  the  )aw  in  the  instance  charged  in 
the  indictment  and  therefore  the  case  should 
be  reversed  and  remanded. 

But  under  this  construction  it  may  be 
contended  that  the  act  would  authorize 
two  convictions  for  the  same  offense,  which 
Is  prohibited  by  the  Constitution — that  if 
one  carries  whisky  Into  prohibition  territory 
for  sale  and  sells  it  under  the  law  he  could 
be  prosecuted  both  for  carrying  or  trans- 
porting the  whisky  into  prohibition  territory 
fur  sale,  and  also  be  prosecuted  for  making 
a  sale  of  it  if  he  sells  it  We  think  the  law 
authorizes  a  prosecution  for  each  of  said 
acts,  and  that  they  constitute  two  separate 
and  distinct  offenses,  and  the  Legislature  in- 
tended to  so  enact  and  to  make  the  penalty 
so  severe  as  to  deter  men  from  carrying  or 
transporting  whisky  into  prohibition  terri- 
tory for  sale,  and  selling  it  In  prohibition 
territory,  and  a  conviction  would  and  should 
be  sustained  under  such  circumstances  for 
both  ofCeuses:  First,  for  carrying  or  trans- 
porting it  Into  the  prohibition  territory  for 
an  illegal  and  unlawful  purpose;  and,  sec- 
ond, for  making  an  Illegal  sale  thereof  aft- 
er getting  it  into  such  territory.  This  Is  no 
anamaly  in  the  law.  A  man  breaks  and  en- 
ters a  house  for  the  purpose  of  committing 
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enforcement  of  the  law.  A'  oontrary  conclusion, 
loeicallf  pressed,  would  lave  the  nominal  power 
while  preventing  its  effective  eaeroite." 

Further  aaylng: 

"With  the  wisdom  of  the  exercise  of  that  judg- 
ment (of  the  Legislatnre),  (he  court  liai  no  corv- 
oem.  *  *  *  To  hold  otherwite  would  be  to 
tuiititute  judicial  opinion  of  eipedienoy  for  tht 
wiU  of  the  legislative— a  n«tion  foreign  to  owr 
constitutional  tyitem." 

That  court  cites  many  other  cases  in  that 
opinion,  all  to  the  same  effect  And  to  the 
same  effect  Is  Patsone,  etc.,  v.  Fenn.,  eta, 
232  U.  S.  138,  34  Sup.  Ct  281,  58  L.  Ed.  539, 
reported  In  the  Issue  df  February  15,  1914. 
In  my  dissenting  opinion  In  the  Peede  Case 
I  cite  and  quote  some  ol  them.  They  are 
applicable  here. 

Carried  to  Its  necessary  logical  sequence. 
Judge  HARPER'S  opinion  herein  makes  void 
and  invalid  all  those  provisions  of  the  Allison 
Act  which  malces  it  an  offense  for  any  drug- 
gist, owner,  etc.,  of  any  educational,  etc..  In- 
stitution, hospital,  owner,  etc.  (sections  7  and 
13),  to  make  the  affidavit  therein  required, 
and  also  that  provision  in  said  sections  which 
make  It  an  offense  for  any  of  such  persons  to 
fall  or  refuse  to  file  such  affidavit  with  the 
clerk,  because,  as  the  Legislature  has  made 
It  lawful  for  said  persons  to  get  liquor  for 
their  lawful  uses.  It  Is  without  authority  to 
hamper  them  with  making  or  filing  such  af- 
fidavit So,  also,  would  those  provisions  of 
our  statute  making  It  an  offense  to  label 
shipments  of  liquor  to  prohibition  territory 
(article  606,  Pen.  Code),  and  making  it  an 
offense  to  deliver  such  shipment  of  liquor  to 
any  other  than  the  consignee  in  person,  and 
other  of  our  laws,  because,  as  every  person 
has  the  right  to  get  liquor  for  his  own  use 
in  any  and  every  way  and  in  all  quantities, 
the  law  must  not  hamper  him  by  any  such 
restrictions  as  will  make  It  the  least  Incon- 
venient to  him  to  get  liquor,  even  though  the 
Legislature  Is  trying  its  best,  by  such  regula- 
tions, to  thus  prevent  the  unlawful  sale  of 
such  liquor. 


But,  Is  I  see  it,  It  Is  entirely  useless  for  me 
to  further  discuss  the  question.  The  fiat  has 
gone  forth  that  the  AUlson  Act  must  be  held 
Invalid  and  void,  at  least  so  far  as  It  makes 
prohibition  prohibit,  and  It  is  so  held  to 
Judge  HARPER'S  opinion  in  this  case  and  In 
the  companion  case  of  Ex  parte  Lewis  Hop- 
kins, 171  S.  W.  1163,  in  an  opinion  written 
by  Judge  OATIDSON.  this  day  deUrered. 

I  most  respectfully  bat  earnestly  dllssent 

Supplemental  Opinion. 
HARPER,  J.  Having  read  Presiding 
Judg?  PRENDERGAST'S  dissent,  I  wish  to 
add  I  do  not  think  there  Is  anything  said 
herein  that  can  be  construed  as  rendering 
invalid  those  provisions  of  the  law  requiring 
affidavits  to  be  made  by  druggists  and  others, 
for  we  think  a  provision  to  require  the  own- 
er, when  he  secures  it  from  the  express  office, 
to  make  affidavit  that  he  Intended  it  for  his 
own  use  would  be  valid,  and  there  Is  noth- 
ing In  the  opinion  that  holds  or  is  intended  to 
hold  that  the  law  requiring  such  affidavits  to 
be  filed  is  Invalid.  Neither  is  there  anything 
said  or  held  herein  that  renders  Invalid  the 
law  requiring  Intoxicating  liquors  to  be 
labeled  when  shipped,  or  to  render  Invalid 
the  law  making  it  an  offense  to  deliver  such 
liquors  to  any  person  other  than  the  con- 
signee— the  owner.  In  fact  such  law  Is  re- 
ferred to  in  the  (pinion  and  approved.  These 
are  reasonable  regulations  to  prevent  illegal 
sales.  We  have  deemed  It  necessary  to  add 
this  much  so  that  It  may  not  be  gathered 
that  we  lend  our  sanction  to  this  part  of 
Presiding  Judge  PRENDERGAST'S  <lissent 
But  we  do  not  deem  It  necessary  to  comment 
further  thereon,  for  in  our  opinion  he  does 
not  therein  discuss  any  of  the  questions  in- 
volved In  a  proper  discussion  of  this  case,  but 
his  dissent  was  atH>arently  written  in  mo- 
ments when  he  was  not  cool  and  collected,  for 
it  mainly  deals  in  extravagant  conclusions 
and  assertions,  and  not  with  the  issues  here- 
in Involved. 
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WAGNER  r.  BRADT  et  al. 
(Sapreme  CJourt  of  Tennessee.    Dec.  12,  1914.) 

1.  Pleading  (8  84*)— CONSTBUcnou— "Etc." 

The  character  "etc.,"  as  used  in  a  bill  by 
a  company's  doctor  to  recover  money  taken  out 
of  the  wages  of  emplo}'^,  alleging  that  the  mon- 
ey was  collected  on  representations  that  the 
funds  collected  would  go  to  the  company's  doc- 
tor and  for  his  benefit  in  the  way  of  purchasing 
medicines,  providing  hospital  equipment,  etc., 
imports  every  agency,  device,  construction,  and 
measure  tending  to  preserve  the  health  of  em- 
ployes or  to  alleviate  or  cure  their  suffering  in 
case  of  accidental  injury  or  illness. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  gi  5%,  66-74;   Dec.  Dig.  S  34.' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Et  Cetera.] 

2.  Pleadiso  (S  34*)— Ambndmbnt— Construo- 
TioN  Against  Bepoonancy. 

An  amendment  to  a   pleading  will   not  be 

held  repugnant  to  the  original  averment,  where 

a  construction  can  be  given  which  will  avoid  it. 

[Ed.    Note.— For   other   cases,    see    Pleading, 

Cent.  Dig.  {{  5%,  06-74;    Dec.  Dig.  i  34.»J 

3.  PnysiciANs  and  SuaeBONS  (§  24*)— Com- 
PEK8AT10X— Benefit  Fund — Right  to  Rk- 
covEB— Evide.ncb. 

In  an  action  by  a  company's  doctor  to  re- 
cover amounts  held  ont  of  the  wages  of  employes 
for  his  alleged  benefit  under  Acts  1889,  c.  259, 
making  it  unlawful  to  withhold  a  portion  of 
wages  for  the  avowed  purpose  of  paying  the 
salary  of  the  company's  doctor  without  consent 
of  the  employ^,  and  that  the  whole  amount  of 
such  wages  so  withheld  shall  be  paid  to  the 
company's  doctor,  evidence  held  insufficient  to 
show  that  any  fund  was  withheld  for  the  avowed 
purpose  of  paying  the  company's  doctor  rather 
thau  maintaining  hospitals,  nurses,  etc.,  or  that 
any  money  was  left  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {§  53-62;  Dec.  Dig. 
f  24.*] 

Appeal  from  Chancery  Court,  Hamilton 
County;    T.  M.  McConnell,  Chancellor. 

Suit  by  M.  M.  Wagner  against  Anthony  N. 
Brady  and  others.  From  a  deiTee  for  com- 
plainant, defendants  appeal.  Reversed,  and 
bill  dismissed. 

Williams  &  Lancaster,  of  Chattanooga,  for 
appellants.  Joe  V.  Williams,  of  Chattanooga, 
for  appellee. 

BUCHANAN,  J.  By  his  original  bill,  Dr. 
M.  M.  Wagner  sought  a  decree  against  Brady, 
as  a  nonresident  individual,  for  certain  sums 
of  money  collected  by  Brady  through  his 
agents  from  laborers  and  employte  engaged 
in  the  construction  of  a  lock  and  dam  at 
Guild,  in  Marion  county,  Tenn.,  during  the 
period  of  time  from  December  28,  1908,  to  the 
latter  part  of  April,  1911,  which  sums  the 
bill  avers  were  collected  out  of  the  wages  of 
said  laborers  and  employes  upon  "representa- 
tions made  to  them  that  the  funds  thus  col- 
lected would  go  to  the  company  doctor  and 
for  their  benefit  In  the  way  of  purchasing 
medicines,  prorlding  hospital  equipment,  etc." 

[1]  The  character  "etc,"  above  quoted,  is 
said  by  the  lexicographer,  Mr.  Webster,  to  be 
equivalent  to  the  phrase  "others  of  the  same 


kind,  and  the  rest,  and  bo  on."  It  is  eqatva- 
lent  to  "et  cetera"  and  the  character  "&c." 
"Etc"  has  been  held  to  import  other  pur- 
poses of  a  like  character  to  those  which  have 
been  named.  In  re  Schouler,  134  Mass.  426 ; 
High  Court  I.  O.  F.  V.  Schweitzer,  70  111.  App. 
139;  and  our  own  case,  Garvin  v.  State,  13 
Lea  (81  Tenn.)  169,  and  in  this  case  our  court 
rejected  the  argument  that  the  character 
"etc."  was  a  mere  abbreviation  and  meant 
nothing,  but  said: 

"It  is  thoroughly  incorporated  Into  our  lan- 
guage, is  defined  by  our  lexicographers,  and  is 
a  perfect  English  word  in  almost  common  use." 

In  the  case  last  cited,  the  character  or 
word  "etc."  was  the  last  word  in  the  caption 
or  title  of  an  act  and  was  held  to  emurace 
live  other  kinds  of  games  not  mentioned  in 
the  caption  but  mentioned  in  the  body  of  the 
act 

So  we  think  the  word  "etc.,"  as  used  at  the 
end  Of  the  quotation  from  the  bill  last  above 
set  out,  must  be  held  to  import  every  agency, 
device,  construction,  and  measure  tending  to 
pre.'ierve  and  promote  the  health  of  the  labor- 
ers and  employes  or  to  alleviate  or  cure  their 
suffering  in  case  of  accidental  injury  or  ill- 
ness. 

The  bill  also  sought  a  decree  against  "Ja- 
cobs &  Davles,  Incorporated,"  averred  to  be  a 
foreign  corporation,  "for  all  sums  so  collected 
by  them  from  the  time  said  Jacobs  &  Davies, 
Incorporated,  took  charge  of  said  work,  until 
the  latter  part  of  April,  1911,  when  complata- 
ant  severed  bis  connection  with  defendants, 
less  the  said  sums  which  it  may  be  shown 
were  actually  and  necessarily  expended  as 
aforesaid."  In  another  part  of  the  bill  It 
avers  that  Jacobs  &  Davles  took  charge  of 
the  work  for  Brady  on  July  1,  1910.  So  it  Is 
tliat  the  bill  sets  up  a  several  demand  against 
Brady  for  the  period  of  time  from  Decemt>er 
28,  1008,  to  the  time  when  he  ceased  to  t>e 
"company  doctor"  in  the  latter  part  of  April, 
1011,  and  a  joint  and  several  demand  against 
Brady  and  his  agents,  Jacobs  &  Davles,  In- 
corporated, from  July  1,  1910,  to  the  latter 
part  of  April,  1911. 

To  the  foregoing  bill,  the  defendants  inter- 
posed a  joint  and  several  demurrer,  the 
grounds  of  which,  under  the  view  we  have  of 
the  case,  need  not  be  noted,  except  the  fourth 
ground,  which  the  chancellor  sustained,  and 
which  was  in  substance  that  the  bill  did  not 
allege  whether  the  sums  collected  and  retain- 
ed were  collected  and  retained  with  or  with- 
out the  full  consent  of  said  employte  and 
laborers.  The  action  of  the  chancellor  was 
met  by  an  application  to  amend,  which  was 
allowed,  and  the  bill  was  accordingly  amend- 
ed to  meet  the  fourth  ground  of  demurrer. 
The  chancellor  also  allowed  the  bill  to  be 
amended  so  as  to  aver  that  said  employes 
wer0  induced  to  and  did  pay  same  over  to 
defendants  for  the  express  purpose  of  com- 
pensating complainant  as  defendants'  said 
company  doctor. 


*For  other  cases  (ee  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexee 
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[2]  Tb«  amendment  abore  qaoted  will  not 
be  allowed  to  bare  the  effect  of  striking  from 
the  orifftnal  bill  the  aTermenta  hereinbefore 
qnoMl  aa  to  the  rcpreaentation  made  to  the 
iim\>\oy6»  and  laborera  under  which  the  fnnds 
were  collected,  beciinae  the  complainant  did 
not  aak  leave  to  strike  out  that  portion  of 
the  orUInal  bill,  and  snch  leave  wag  not 
Krantcd.  The  original  bill  waa  sworn  to,  and 
ita  avcrmeuta  must  stand  aa  binding  npon  the 
complainant.  The  amendment  ia  susceptible 
of  a  couHtructlon  which  will  save  it  from  be- 
ing held  repugnant  to  the  original  averment, 
and  tbut  construction  will  be  given  it 

The  complainant  anked  and  was  granted 
leave  to  amend  his  bill  by  an  averment  that: 

"Defendnnti,  in  thus  retaining  and  appropri- 
atinc  said  funds  tor  their  own  use  and  benefit, 
and  In  refusing  to  paj  the  same  over  to  com- 
plainnnt,  are  violating  chapter  260  of  the  Acts 
of  1889,'' 

This  amenditicDt  was  not  Improper,  but 
wholly  unnecessary,  inasmuch  as  the  com- 
])lalnant  had  already  averred,  in  substance, 
in  Ills  original  bill  that  the  retention  by  the 
defendants  of  the  sums  of  money  collected 
was  in  violation  of  the  statute  laws  of  the 
state. 

Upon  the  coming  in  of  the  foregoing  amend- 
ments, the  defendants  demurred  to  the 
amended  bill,  raising  divers  questions  In  re- 
ui»ct  of  the  constitutionality  of  chapter  269 
of  the  Acts  of  1889.  In  our  view  of  the  case. 
It  is  not  necessary  to  go  into  the  questions 
ralsod  in  this  demurrer.  The  chancellor 
overnilcd  the  demurrer,  and  the  next  step 
In  the  rnuHO  was  the  suKgestlon  of  the  death 
of  the  defendant  Anthony  N.  Brady,  which 
being  admitted,  the  cause  was  revived 
against  the  executors  of  his  estate,  these  be- 
ing the  Central  Trust  Company  of  New 
York,  along  with  N.  F.  Brady  and  J.  C.  Bra- 
dy. Whereupon  the  original  defendants,  Ja- 
cobs ft  Dnvles,  Incorporated,  and  the  executors 
abovo  named  for  their  testator's  estate,  filed 
their  Joint  and  separate  answer,  taking  issue 
uiKin  all  the  material  averments  of  the  bill, 
when>u|H)u  proof  was  taken  in  the  cause. 

Along  with  their  answer,  defendants  filed 
stntomenta  taken  from  their  books  covering 
tho  porlod  of  time  for  which  complainant 
rlnlnisi,  to  wit,  the  years  1909,  1910,  and  3>^ 
months  In  1911.  Said  statements  show  that 
defendant  Brady  collected  from  his  laborers 
and  employ^  during  the  time  aforesaid,  the 
sum  of  $J4,987.30.  The  statements  also  show 
that  there  was  exi>cn(led  by  Brady  through 
his  agents  during  said  i>eriod  of  time  for 
camp  sanitation,  hospital  and  doctors  ex- 
IHnise.  the  sum  of  iii30.tS90.55.  The  expendl- 
turv.>t  a(«  thus  shown  to  hare  exceeded  the 
rtHvipts  by  tlie  sum  of  ^,71'^.25.  and  the  an- 
swer of  defendants  arers,  in  substance,  that, 
if  to  tho  aUwo  deficit  there  should  be  added 
what  was  exi>euded  for  water  snpply  and 
sewerage  account,  the  sum  would  amount  to 
nK>T\>  titan  $::.ViKX». 
There  Is  a  stipulation  of  counsel  to  the  ef- 


fect that  the  statemeits  filed  with  the  an- 
swer of  the  defendants  correctly  show  tbe 
amounts  collected  and  expeaded  for  the  par- 
poses  shown  in  said  statements.  We  bare 
examined  the  statementa,  and  we  think  the 
purposes  for  which  they  show  fnnds  expend- 
ed fall  within  the  purposes  for  which  the 
funds  were  reserved  nnder  the  averments 
of  the  complainant's  bill,  as  we  construe  that 
bill,  and  nnder  the  averments  of  the  answer, 
and  under  the  preponderance  of  the  proof 
in  this  cause. 

[3]  It  is  clear  from  the  proof,  and  tbe  com- 
plainant expressly  admits  in  his  evidence, 
that  he  never  contracted  with  tbe  defendant 
Brady  for  any  part  of  the  sum  so  collected 
from  employes  and  laborers.    The  proof  does 
not  disclose   that   the   sums,   or  any    part 
thereof,  were  collected  under  any  written  or 
verbal  contract  between  Brady  and  the  em- 
ployes or  laborers.    Each  laborer  or  employe, 
when  employed  upon  the  work,  was  advised 
of  the  scale  of  wages  per  week  or  per  month 
which  would  be  paid  for  snch  services,  and 
upon  this  statement  the  work  of  each  of 
them   was  done,  and  from  the  wages  doe 
each  laborer  and  employe  a  deduction  waa 
made  at  the  rate  of  $1  per  month  for  those 
paid  by  the  month  or  26  cents  per  week  for 
those  paid  by  the  week  or  biweekly,  and  the 
sum  was  withheld  by  the  paymaster;    and 
these  several  amounts,  so  acquired  by  deduc- 
tion from  the  wages  due  each  laborer,  ac- 
cumulated and  finally  amounted  to  the  sum 
already  stated  for  the  period  of  time  dnrlng 
which  the  complainant  was  employed  at  the 
camp.     When  any  employe  or  laborer,  on 
pay  day,  would  make  complaint  that  he  had 
not  received  full  pay,  the  explanation  would 
generally  be  made  by  those  charged  with  the 
duty   of   paying   that   tbe   amount   retained 
was   for  "doctor"  or  "company  doctor"  or 
"hospital  fund,"  or  the  like.    There  is  no  ac- 
curate evidence  from  which   we  can  draw 
any  conclusion  as  to  how  many  of  the  labor- 
ers or  employes  ever  so  objected,  nor  how 
many  of  them  were  ever  so  answered.    We 
think  it  quite  probable,  from  the  number  of 
employes  and  the  large  scale  on  which  tbe 
hospital  was  conducted  and   the  health  of 
the  employes  conserved,  that  they  getierally 
understood  that  the  amount  accumulated  by 
deduction  from  their  wages  was  used  fdr  tbe 
purposes  averred  in  the  bill ;   and  therefore 
It  Is  probable  that,  comparatively  speaklns. 
the   objections  and   inquiries  from  laborers 
on  pay  day  were  few  In  number.    But,  look- 
ing at  the  whole  proof,  it  Is  utterly  impossi- 
ble to  say  what  proportion  of  the  fund  9» 
accumulated  waa  withhrid  with  any  avow- 
al -whatsoever  made  by  Brady  in  respect  «€ 
the  use  to  which  the  amount  retained  tttim 
each  employ^  would  be  put     Witnesses  ap- 
liear  on  behalf  of  complainant  who  nnderlakv 
to  show  a  general  undecstandlag  that  t^ 
fund  was  for  the  company  doctor.    Bat  as 
equal  number  of  witnesses  on  behalf  at  4r- 
fendants  testify  io  substance  that  the  1 
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edge  among  the  employte  and  laborers  was 
general  that  the  fund  so  accumulated  was  to 
be  applied  "for  the  health  of  the  men  and 
their  benefit,  and  for  the  salaries  of  the  doc- 
tors, the  nurses  and  assistants,  and  the  opera- 
tion of  the  hospital,  to  provide  medicine  for 
the  sick  and  injured,  and  to  maintain  the 
health  and  sanitary  condition  of  the  camp." 

Speaking  to  this  subject,  one  of  the  wit- 
nesses of  defendant  answered  as  follows: 

"Well,  I  expect  there  was  different  under- 
standings about  that.  Some  narrow-minded  men 
thought  it  was  being  held  for  the  doctor,  and 
maybe  other  men  who  could  see  further  would 
say  it  was  to  pay  off  the  doctor  bills,  hospital 
bills,  and  the  general  upkeep  of  the  camp.^' 

Another  witness  was  asked: 
"What  was  the  purpose  for  which  this  fund 
was  held  out  of  your  wages?" 

He  answered: 

"Well,  the  purpose  was  for  hospital  expenses ; 
otherwise,  I  suppose  you  might  call  it  sanitary 
expenses  for  the  benefit  of  the  health  of  the 
employes  down  there.  I  would  call  it  hospital 
expenses,  or  rather  hospital  fund." 

And  there  was  much  other  evidence  to  the 
same  effect  on  behalf  of  the  defendants,  not 
only  as  to  the  nnderstanding  of  the  men  as 
to  what  the  deduction  from  their  partlcnlar 
wages  was  to  be  used  for,  but  also  as  to  the 
general  nnderstanding  among  the  men. 

A  stipolatlon  of  counsel  appears  wherein 
counsel  for  complainant  agrees  that  any 
nnml)er  of  witnesses  might  be  procured  on 
behalf  of  defendants  from  among  their  for- 
mer employte  who  would  testify,  In  sub- 
stance^ the  same  way  as  the  witnesses  to 
whom  we  have  referred  above.  This  agree- 
ment, construed  Uterally,  would,  of  course, 
cover  all  of  defendants'  employes. 

After  all  the  proof  was  in,  the  chancellor 
decreed  In  f&vor  of  the  complainant  and  or- 
dered an  account  to  be  taken  and  stated, 
the  effect  of  which  would  be  to  deprive  de- 
fendants In  large  measure  of  their  proper 
credits  under  the  law,  and  under  the  pre- 
ponderance of  the  evidence,  as  we  see  it  in 
this  cause.  From  this  decree,  defendants  ajv , 
pealed  to  this  court. 

The  complainant  relies  on  no  contract  right 
to  any  interest  In  this  fund,  but  relies  whol- 
ly upon  the  provisions  of  chapter  259  of  the 
Acts  of  1889,  and  must  make  his  case  out  by 
a  preponderance  of  all  the  proof  under  the 
terms  of  that  act  In  order  to  tall  within 
its  terms,  he  must  show  that  a  specific  fund 
Is  in  the  hands  of  the  defendants,  withheld 
from  the  wages  of  employes  and  laborers,  for 
the  avowed  purpose  of  paying  his  salary  as 
"company  doctor";  and  proof  of  a  general 
understanding  among  the  employ^  and  la- 
borers as  to  the  avowed  purpose  for  which 
the  fund  was  withheld  is  not  sufficient  under 
the  statute.  In  the  only  cases  where  recov- 
eries under  this  statute  have  been  approved 
by  this  court,  there  was  proof,  not  only  as  to 
tbe  amount  of  the  fund,  but  of  the  fact  that 
it  was  withheld  for  the  avowed  purpose 
expressed  In  the  statute.    In  Shepherd  t.  La 


FoUette  Coal  ft  Iron  Co.,  decided  by  tUs  court 
on  December  7,  1907,  and  In  Wright  v.  Same 
Company,  September  term,  1912,  the  specific 
date  when  the  company  commenced  to  col- 
lect from  its  single  employes  50  cents  and 
from  its  married  employes  $1  each  per  month 
was  fixed,  and  the  fund  there  involved  was 
collected  under  written  contracts  with  the 
employes,  providing,  among  other  things, 
that  each  employ^  "hereby  agrees  that  his 
account  at  the  beginning  of  each  month  shall 
be  charged  with  the  sum  of  $  ,  the  same 

to  be  credited  to  the  account  of  tbe  regular- 
ly employed  and  designated  company  physi- 
cian and  surgeon,  whose  services  are  to  be 
rendered  to  blm  and  his  family,  when  rea- 
sonably called,  within  the  period  of  the 
month  for  which  said  charge  is  made."  And 
upon  this  state  of  facts,  this  court  held: 

"These  fees  having  bisen  paid  to  the  company 
for  the  express  purpose  of  being  turned  over  to 
the  company  doctor,  and  tbe  company  having 
received  them  under  such  written  directions.  It 
must  be  held  to  hold  said  fees  in  trust  for  the 
complainant." 

In  the  Shepherd  Case,  supra,  this  court 
said: 

"The  whole  purpose  and  scope  of  the  act  of 
1889  was  to  prevent  corporations  from  retain- 
ing money  from  their  employte  for  the  osten- 
sible purpose  of  paying  the  salary  of  tbe  com- 
pany doctor  without  the  full  consent  of  the  em- 
ployes of  the  company.  This  act  impliedly  au- 
thorises the  retention  of  such  wages  when  full 
consent  has  been  given  by  the  employ^,  as  the 
court  of  chancery  appeals  finds  was  the  case  in 
the  present  instance. 

It  is  also  significant  tliat  in  the  Shepherd 
Case  the  company  doctor  was  not  allowed 
to  recover  the  full  amonnt  which  was  col- 
lected under  the  aforesaid  written  contracts 
between  the  employte  and  the  company. 
There  the  full  amount  collected,  as  found  by 
the  court,  was  $35,603.67,  out  of  which  the 
company  had  disbursed  salaries  due  its  phy- 
sicians, nurse  hire,  the  expense  of  maintain- 
ing the  hospital,  and  for  all  medicines  and 
medical  Instruments  purchased  by  it  for  the 
benefit  of  its  employte;  and,  after  paying  all 
these  disbursements,  the  sum  of  $16,612.70 
remained,  and  that  amoimt  alone  was  held 
to  be  subject  to  claim  by  the  company  doc- 
tor. 

The  only  avowed  purpose  established  by 
the  proof  in  this  cause,  as  that  accompany- 
ing the  withholding  of  the  fund.  Is  that  pur- 
pose which  is  avowed  in  the  averments  of 
the  bill  of  complaint  As  we  have  construed 
the  averments  of  that  bill,  and  accepting  that 
as  the  avowed  purpose  for  which  the  fund 
in  this  cause  was  collected,  no  balance  in  the 
hands  of  these  defendants  exists;  all  of  the 
fund  and  much  more  was  expended.  The 
complainant  admits  that  he  received  from 
the  company  full  pay  for  all  that  he  ever 
contracted  with  the  company  to  receive 
from  it 

Upon  the  whole  case.  It  is  our  conclusion 
that  according  to  the  preponderance  of  the 
proof  In  the  record,  complainant  has  failed 
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to  show  the  existence  of  a  fond  In  which  he 
has  or  ever  had  any  Interest  nnder  the  act 
of  1889.  The  proof  does  not  show,  within 
the  meaning  of  that  act,  that  the  fund  which 
did  exist  was  withheld  under  an  avowed  pur- 
pose which  would  bring  It  within  the  terras 
of  that  act  as  a  fund  held  in  trust  for  com- 
plainant We  have  no  warrant  of  law  to 
expand  the  terms  of  that  act;  we  can  only 
apply  the  act  when  a  case  Is  within  Its  terms. 
But,  even  if  it  could  be  held  that  the  fund 
was  within  the  terms  of  that  act,  the  evi- 
dence very  greatly  preponderates  against  the 
Insistence  of  the  complainant  that  any  bal- 
ance of  the  fund  remains  In  the  hands  of  the 
defendants. 

It  results  that  the  decree  appealed  from 
must  be  reversed,  and  the  bill  dismissed. 


TAYLOR  v.  ST.  LOUIS,  I.  M.  &  8.  BY.  CO. 
(No.  74.) 

(Supreme  Court  of  Arkansas.     Dec.  21,  1914.) 

1.  Railboaos  (§  428*)  —  Doos  —  Nbouobnt 
KiJCUNQ — "Personal  Pbopebty." 

Dogs  are  "personal  property"  for  the  negli- 
gent IciUing  of  which  railroads  are  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1399 ;    Dec.  Dig.  S  428.* 

For  other  definitions,  see  Words  and  Phraties, 
First  and  Second  Seri,es,  Personal  Property.] 

2.  Railboadb  (§  443*)— Cbossino  Accidbnt— 
Killing  Doq — Neoligbnce. 

I'roof  that  plaintiff's  dog  was  killed  by  de- 
fendant's railroad  train  at  a  crossing  establishes 
a  prima  facie  case  of  negligence  on  the  part  of 
the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1608-1620 ;    Dec.  Dig.  {  443.*] 

3.  Railboadb  (g  443*)— Cbossing  Accideniv- 
Killing  Dog  —  Nequqence  — '  Fbima  Facie 
Case — Lookout  Statute. 

Where  plaintiff's  dog  was  killed  at  a  rail- 
road crossing  by  contact  with  defendant's  train, 
the  prima  facie  case  of  negligence  thus  made  out 
was  not  affected  by  the  lookout  statute  (Acts 
1911,  p.  275). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1608-1620;   Dec.  Dig.  §  443.*] 

4.  Railboadb  (§  415*)— Cbossing  Accident- 
Lookout  Statutes. 

Acts  1911,  p.  275,  requiring  operators  of 
railroad  engines  to  keep  a  lookout,  only  requires 
that  an  efficient  lookout  be  kept,  and  does  not 
require  that  every  employe  on  the  train  should 
be  constantly  on  the  lookout;  it  being  suiii- 
cient  that  the  lookout  is  kept  by  one  person, 
unless  by  reason  of  curving  track  or  other  ob- 
struction an  efficient  lookout  cannot  be  kept  by 
him  alone. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ff  147&-1482;   Dec.  Dig.  {  415.*] 

6.  Railboads  ({  443*) — Cbossing  AccinENT— 
Killing  Dog — Lookout- Evidence. 

In  an  action  for  killing  plaintiff's  dog  at  a 
railroad  crossing,  evidence  held  to  warrant  a 
finding  of  actionable  negligence  on  the  part  of 
the  train  operatives  in  failing  to  keep  an  effi- 
cient lookout. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig,  Si  1608-1620;   Dec.  Dig.  {  443.*] 

Appeal  from  CSrcult  Court,  St  Francis 
County ;  3.  M.  Jackson,  Jadga  i 


Action  by  George  P.  Taylor  against  flie 
St  Louts,  Iron  Mountain  &  Southern  Rail- 
way Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

S.  H.  Mann  and  J.  W.  Morrow,  both  of 
Forrest  City,  for  appellant  E.  B.  Kins- 
worthy  and  T.  D.  Crawford,  both  of  Uttle 
Rock,  and  P.  R.  Andrews,  of  Helena,  for  ap- 
pellee. 

HART,  J.  (Jeo.  P.  Taylor  sued  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  to  recover  damages  for  the  alleged 
negligent  killing  of  his  dog  by  one  of  de- 
fendant's passenger  trains.  The  facta  were 
as  follows:  On  July  31,  1913,  one  of  de- 
fendant's north-bound  passenger  trains 
struck  the  dog  of  the  plaintiff  and  Itllled  It 
while  the  dog  was  on  the  railroad  crossing 
in  the  town  of  Forrest  City.  The  train  did 
not  slow  down  before  or  after  striking  the 
dog.  The  crossing  was  90  steps  north  of 
the  depot  The  track  curved  there,  and  the 
dog  came  on  the  track  at  the  crossing  about 
15  or  20  feet  ahead  of  the  engine.  Accord- 
ing to  the  testimony  of  the  witnesses  for  the 
plaintiff,  there  was  no  obstruction  along  the 
right  of  way  at  that  point  and,  In  their 
Judgment,  the  employes  of  the  railroad  com- 
pany who  were  in  the  cab  of  the  engine 
could  have  seen  the  dog  approaching  the 
track.  Neither  the  engineer  nor  the  fireman 
of  the  train  which  struck  the  dog  testified. 
Another  engineer,  who  had  run  on  that  par- 
ticular piece  of  road  for  many  years,  testi- 
fied that  the  engineer  sat  on  the  right-hand 
side  of  the  cab,  and  that  at  that  particular 
crossing  where  the  dog  was  killed  he  could 
not  have  seen  the  dog  go  on  the  track  15 
feet  ahead  of  the  engine.  He  also  testified 
that  it  was  the  custom  for  the  fireman  to 
commence  coaling  the  engine  after  the  train 
left  the  station.  The  value  of  the  dog  was 
proved  The  court  directed  the  jury  to  re- 
turn s  verdict  for  the  defendant  and  the 
plaintiff  has  appealed. 

[1,2]  Dogs  are  "personal  property,"  for 
the  negligent  killing  of  which  railroads  are 
liable.  Proof  that  a  dog  was  killed  by  the 
running  of  a  train  makes  a  prima  fade  case 
of  negligence  on  the  part  of  the  railroad 
company.  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Rho- 
den.  93  Ark.  29,  123  S.  W.  798,  137  Am.  St 
Rep.  73,  20  Ann.  Cas.  915;  El  Dorado  & 
Bastrop  Ry.  Co.  v.  Knox,  90  Ark.  1,  117  S. 
W.  779,  134  Am.  St  Rep.  17;  St  Louis 
Southwestern  Ry.  Co.  t.  Stanfield,  63  Arts. 
643,  40  S.  W.  126,  37  L.  R.  A.  659 ;  St.  L, 
I.  M.  &  S.  Ry.  Co.  V.  Phllpot  72  Ark.  23, 
77   S.   W.  90L 

[3]  Here  the  dog  was  killed  by  tlie  (itera- 
tion of  the  train  by  actually  coming  into 
contact  with  it,  and  the  prima  fade  case  of 
negligence  thus  made  U  not  changed  bj  the 
lookout  statute  of  1911  (Lavs  l&ll,  p.  275). 


'For  other  cues  lee  aam*  topic  and  sactlon  NUMBER  in  Dec.  Dis.  A  Am.  Dig.  Key-No.  Series  A  R«p*r  Ind«x«a 


Digitized  by 


Google 


Ark.) 


SMITH  V.  JOYCE 


1183 


St.  L.,  I.  M.  ft  S.  Ry.  Ck).  V.  CHbBon,  107  Ark. 
431,  155  S.  W.  510. 

[4]  Tbe  engineer  and  the  flieman  of  the 
train  which  struck  the  dog  did  not  testify 
at  the  trial.  It  is  true  another  engineer 
testified  that  the  engineer  could  not  hare  seen 
the  dog  come  upon  tbe  track  15  feet  ahead  of 
the  engine,  and  that  it  was  tbe  custom  of 
tbe  flieman  to  begin  to  coal  the  engine  im- 
mediately after  the  train  left  the  depot ;  but 
this  testimony  was  not  sufiScient  to  overcome 
the  prima  facie  case  of  negligence  made 
against  the  defendant  by  killing  the  dog. 
The  statute  requires  that  an  efficient  look- 
out be  kept  It  la  not  required  that  every 
employ^  upon  the  train  should  be  constant- 
ly upon  the  lookout  It  is  sufficient  that 
the  lookout  be  kept  by  one  person,  unless  by 
reason  of  curving  track  or  other  obstruc- 
tions an  efficient  lookout  cannot  be  kept  by 
one  person  alone.  St  I*  S.  W.  Ry.  Co.  v. 
RusseU,  64  Ark.  236,  41  S.  W.  807.  The  in- 
Jury  occurred  at  a  public  crossing  in  a  pop- 
ulous town,  and  the  Jury  might  have  found 
from  all  tbe  evidence  that  the  engineer  alone 
could  not  have  kept  an  efficient  lookout. 

[5]  The  dog  was  killed  at  a  public  crossing 
in  the  town  of  Forrest  City  about  90  steps 
north  of  the  depot  It  is  true  that  there 
was  a  curve  in  the  track  there,  that  tbe  dog 
approached  from  the  left-hand  side,  and  that 
the  engineer  usually  sat  on  the  rlgbt-hand 
side  of  the  cab.  But  tbe  witnesses  for  the 
plaintiff  testified  that  there  was  no  obstruc- 
tion on  the  right  of  way  there,  and  that  iu 
their  Judgment,  the  engineer  could  have  seen 
the  dog  approaching  the  track.  From  the 
testimony  tbe  Jury  might  have  found  that 
tbe  engineer  was  not  keeping  a  lookout  or 
that  If  he  was  keeping  one,  if  he  had  blown 
the  whistle  tbe  dog  might  have  been  fright- 
ened away  from  the  track.  Thus,  from  the 
testimony  of  the  plaintifl's  witnesses  who 
saw  tbe  train  hit  the  dog,  the  Jury  might 
have  found  that  the  defendant  was  guilty 
of  negligence.  St  L.,  I.  M.  ft  S.  Ry.  Co. 
V.  Fuller,  165  S.  W.  949. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


SB«TH  V.  JOYCE.    (No.  79.) 
(Supreme  Conrt  of  Arkansas,     Dec.  21,  1914.) 

VliNDOB    AND    PUBCHASEB    (f    208*)— "CONVET- 

anck"    by   Vkndob   to   Thibd   Pkbsons— 

"Skix  and  Convbt." 

Under  Kirby's  Dig.  {  1694,  providing  that 
if  any  person  shall  sell  any  land  and  make  any 
instrument  assuriDg  the  title  of  such  land  to  the 
purchaser,  and  shall  afterwards  "sell  and  con- 
vey" such  land  to  any  subsequent  purchaser,  be 
shall  be  guilty  of  a  misdemeanor,  and  section 
1605,  providing  a  penalty  for  so  doing,  a  vendor 
who  after  executing  a  bond  for  title  in  which 
he  agreed  to  convey  land  upon  tbe  making  of 
deferred  payments,  and  who  thereafter  executed 
a  mortgage  on  such  land  to  secure  a  debt,  was 
not  liable  to  the  holder  of  tbe  title  bond  -  for  the 
statutory  damages,  where  he  was  not  insolvent 


and  there  had  been  no  offer  of  performance  by 
the  bolder  of  the  title  bond  to  which  he  could 
not  respond,  since  a  mortfrage  is  not  such  a 
"conveyance"  as  is  contemplated  by  the  statute, 
as,  though  a  mortgage  conveys  the  legal  title,  it 
is  always  subject  to  be  defeated  by  the  payment 
of  the  debt  (Quoting  Words  and  Phrases  "Sell 
and  Convey."  See,  also.  Words  and  Phrases, 
First  and  Second  Series,  Conveyance.) 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  424 ;   Dec.  Dig.  §  208.*] 

Appeal  from  Circuit  Court  Greene  Coun- 
ty;  J.  F.  Gautney,  Judge. 

Suit  by  C.  H.  Joyce  against  B.  J.  Smith. 
From  a  Judgment  for  plaintUF  on  demurrer 
to  the  complaint  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

The  complaint  In  this  cause  alleged  that 
on  March  1,  1913,  appellant  executed  to  ap~ 
pellee  a  bond  for  title,  a  copy  of  which  was 
attached  to  the  complaint  and  made  an  ex- 
hibit thereto,  in  which  he  agreed  to  convey 
to  appellee  certain  lots  In  the  city  of  Para- 
gould,  Ark.,  on  condition  that  appellee  should 
pay  him  |25  cash  and  25  notes,  of  $15  each, 
the  first  to  be  due  on  AprU  1,  1913,  and  the 
balance  to  be  due  on  the  1st  of  each  subse- 
quent month,  and  one  note  for  |6.25  due 
May  1,  1915.  The  total  sum  to  be  paid 
amounted  to  $406.25.  Appellee  paid  $25  in 
cash,  according  to  the  terms  of  this  contract, 
and,  according  to  the  allegations  of  the  com- 
plaint made  other  payments  amounting,  in 
all,  at  the  time  the  suit  was  brought  to 
$43.18.  There  was  no  allegation  that  ap- 
pellee bad  complied  with  his  contract  at  tbe 
time  the  suit  was  filed,  further  than  to 
make  the  payments  above  stated.  Tbe  com- 
plaint further  alleged  that  on  the  26th  of 
May,  1913,  appellant  and  his  wife  made,  ex- 
ecuted, and  delivered  to  one  C.  A.  Mack  a 
mortgage  conveying  said  lots  as  security  for 
a  loan  of  $1,000  made  appellant  by  said 
Mack,  who,  at  the  time,  had  no  knowledge 
of  platntiCf's  equity,  and  that  this  mortgage 
had  been  duly  recorded  in  Greene  county, 
and  had  been  executed  without  the  knowl- 
edge or  consent  of  appellee.  It  was  not  al- 
leged that  appellee  had  lost  anything  by  rea- 
son of  the  mortgage  that  appellant  had  ex- 
ecuted to  Mack,  nor  was  there  any  allegation 
of  appellant's  Insolvency.  Appellee  prayed 
Judgment  for  $86.36,  which  was  twice  the 
amount  of  the  payments  made  by  him  under 
his  bond  for  title.  Appellant  filed  a  demur- 
rer to  this  complaint  which  was  overruled 
by  the  court  and,  appellant  huving  refused 
to  plead  further,  final  Judgment  was  render- 
ed against  him,  and  he  duly  saved  bis  ex- 
ceptions and  prayed  an  api)eal,  which  was 
granted. 

M.  P.  Huddleston  and  Robt  E.  Fuhr,  both 
of  Paragould,  for  appellant  R.  P.  Taylor, 
of  Paragould,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  This  action  was  instituted  under 
sections   1694   and   1695   of  Klrby's   Digest 
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wlilcb,  80  far  aa  they  are  relevant  here,  read 
an  follows: 

"Sec.  1694.  If  any  person  shall  bona  flde  sell 
any  tract  or  parcel  of  land,  and  aball  make  any 
written  deed,  conveyance,  bond  or  other  instru- 
ment in  writing,  assuring  the  title  of  such  land 
to  the  purchaser  thereof,  and  shall  afterward 
sell  and  convey  such  tract  of  land  to  any  subse- 
quent purchaser,  whether  the  subsequent  pur- 
chaser nave  knowledxe  of  the  previous  sale  or 
not,  such  person  shall  be  deemed  guilty  of  a 
misdemeanor,"  and  fined  not  less  than  twice 
the  value  nf  the  land  so  sold. 

"Sec.  1695.  Any  person  who  shall  violate 
•  *  •  the  •  •  *  preceding  sections  shall, 
in  addition  to  the  fine,  *  •  •  pay  to  every 
person  so  by  him  injured  or  defrauded,  by  any  of 
the  means  therein  mentioned,  double  tbe  dam- 
ages sustained  by  him,  to  be  recovered  by  prop- 
er action." 

Tbe  briefs  contain  an  interesting  discas- 
sion  of  tbe  question  whether  the  above  stat- 
ute Is  penal  or  merely  remedial. 

Appellee  concedes  that  be  conld  not  re- 
cover if  tbls  statute  was  construed  to  be 
penal,  and  not  remedial ;  bat  be  insists  that 
it  is  remedial  In  its  nature  and  should  re- 
ceive a  liberal  construction  to  accompllsb  tbe 
purposes  Intended  by  tbe  Legislature  in  Its 
enactment.  But  we  tbink  there  can  be  no 
recovery  in  either  event.  There  is  no  allega- 
tion here  that  appellant  is  insolvent,  nor  is 
there  any  allegation  of  any  offer  of  perform- 
ance on  appellee's  part  to  which  appellant 
cannot  respond ;  and,  consequently,  there  is 
no  allegation  that  appellee  bas  been  injured 
or  defrauded,  unless  the  mere  execution  of 
tbe  mortgage,  under  tbe  circumstances  above 
stated,  constitutes  an  injury,  or  a  fraud, 
within  the  meaning  of  the  statute. 

Appellee  insists  that  a  mortgage  is  sucb  a 
conveyance  of  land  as  is  comprehended  with- 
in tbe  phrase  "and  shall  afterward  sell  and 
convey  sucb  tract  of  land  to  any  subsequent 
purchaser."  But  we  do  not  agree  with  this 
contention.  A  niortpapee  is  not  a  purchaser 
in  the  strict  legal  sense  of  that  term.  It  is 
true  that  this  court  said,  in  the  case  of  Per- 
ry County  Bank  v.  Bankln,  73  Ark.  6S9,  592, 
84  S.  W.  7L'5,  that: 

"It  Is  the  rule  in  this  state  that  a  mortgage 
deed  conveys  to  and  vesta  in  the  mortgagee  the 
legal  title  to  the  property  described,  subject  to 
be  defeated  by  payment  of  the  debt." 

But  In  whatever  form  it  may  have  been 
executed,  if  it  la  in  fact  a  mortgage,  it  is 
always  subject  to  be  defeated  by  tbe  pay- 
ment of  tbe  debt  which  it  secures.  In  fact, 
tbls  is  a  distlngnisbing  and  essential  diar- 
acterlstic  of  a  mortgage. 

Tbe  words  "sell  and  convey"  are  d^lned 


In  Words  and   Pbrases,  and  It  was  there 
said: 

"The  "power  to  sell  and  convey'  does  not  con- 
fer the  power  to  mortgage."  And,  further,  "A 
trust  with  power  to  sell  out  and  out  will  not 
authorize  a  mortgage,  and  a  trust  for  sale,  with 
nothing  to  negative  the  settlor's  intention  to 
convert  the  estate  absolutely,  wiU  not  authorize 
tbe  trustee  to  execute  a  mortgage." 

A  number  of  cases  are  there  cited  In  sup- 
port of  that  text 

In  tbe  case  of  St  Louis  Land  &  Building 
Ass'n  v.  Pueller,  182  Mo.  93,  81  S.  W.  414, 
tbe  Supreme  Court  of  Missouri  had  occasioa 
to  define  the  phrase  "sell  and  convey,"  and 
It  was  there  said: 

"They  (counsel)  urge  that  the  terma  of  the 
grant  of  power,  'to  sell  and  convey,'  should 
have  been  followed  by  tbe  terms  'in  fee.'  This 
suggestion  is  answered  by  the  fact  that  the  terms 
'sell  and  convey,'  when  applied  to  real  estate, 
mean,  in  the  absence  of  appropriate  expressions 
in  the  instrument  itself  limiting  and  restricting 
such  general  acceptance  of  the  meaning  of  such 
terms,  a  conveyance  in  fee. '  Hence  it  follows 
that  the  addition  of  the  words  'in  fee'  would  give 
no  additional  force  to  the  words  used  in  the  deed 
before  us.  The  intention  to  authorise  the  con- 
veyance of  the  entire  estate,  by  the  use  of  tbe 
terma  in  the  grant  of  power,  'to  sell  and  convey.' 
is  made  clear  when  considered  in  connection 
with  the  statute,  which  expressly  declares  tlie 
nature  and  character  of  title  vested  by  a  eon- 
veyance  of  real  estate.  The  learned  counsel 
for  respondents  very  aptly  applied  tbe  statute. 
It  is  stated  thus:  "The  GoCe  deed  U  dated  Feb- 
ruary 4,  1874.'  The  statute  then  providc!d 
•  *  *  that  'every  conveyance  of  real  estate 
shall  pass  all  the  estate  of  tbe  grantor  tbereia. 
unless  the  intent  to  pass  a  less  estate  shall  ex- 
pressly appear,  or  be  necessarily  implied  in  tbe 
terms  of  the  grant.*  That  statute  ia  in  fcT 
force  and  effect  to-day.  1  Bev.  St  1S89L  p. 
109C,  i  4590." 

Tbe  above  section  ot  tlie  Missoorl  stat- 
utes which  Is  quoted  in  part  is  so  gimti^y  to 
section  733  of  Kirby's  Digest  whidi  aevtioB 
relates  to  tbe  construction  of  conveyaaees. 
as  to  suggest  that  if  our  statute  was  nx 
copied  from  tbe  Missouri  statute,  it  was.  ax 
least  drawn  to  conform  with  it 

We  conclude  therefore  that  a  morlsa^e  is 
not  sucb  a  conveyance,  by  one  who  bas  exe- 
cuted a  previous  agreement  to  oonvey-.  as 
subjects  the  mortgagor  to  tbe  peaaXxy  «if 
tbe  statute;  As  bas  been  said,  tbeie  te  sf> 
allegation  of  any  tender  of  perfomaasee  at 
appellee's  part  nor  of  any  refusal  or  fiaHEzv- 
to  respond  on  appellanfa  part  nor  tkax  ».p- 
p^ee  bas  been  injured  or  defrauded.  exc^K 
by  tbe  fact  of  the  execution  of  tbe  morurKae. 

"Due  Judgment  of  tbe  oonit  below  is  ttesv- 
fore  reversed,  and  tbe  cause  wm  be  le^axtd- 
ed,  with  dlrectlona  to  sustain  the 
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ST.  LOUIS,  I.  M.  &  S.  B.  CO.  t.  CBAFT. 

(No.  38.) 
(Supreme  Court  of  Arkansas.     Dec.  7,  1914.) 

1.  APfKAL   AND    £bbor    (§    586*)— Bbookd— 
SurnoiENCT  or  Abstract. 

Where,  on  an  appeal  b^  defendant  in  an 
action  for  the  damages  to  his  father  from  the 
death  of  a  railroad  brakeman  and  for  damages 
for  his  conscious  suffering  prior  to  his  death, 
defendant's  counsel  conceded  defendant's  negli- 
gence, and  made  no  complaint  as  to  the  ver- 
dict for  contributions  to  the  father,  but  only 
sought  reversal  as  to  the  recovery  for  pain  and 
suffering,  and  therefore  abstracted  the  testi- 
mony on  this  point  only,  the  appeal  would  not 
be  dismissed  for  noncompliance  with  rule  9. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  2505-2597,  2600-2605; 
Dec.  Dig.  §  586.*] 

2.  Death   ({  82*)— Dauaoeb  Recovebabix— 
Statdtokt  Pbovisions. 

Under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  140,  35  Stat.  65), 
as  amended  by  Act  AprU  5,  1910,  c.  143.  36 
Stat.  291  (U.  S.  Comp.  St.  1913,  §§  8657-8665), 
where  an  employ^  is  killed  through  his  employ- 
er's negligence,  there  may  be  a  recovery  both 
for  the  pecuniary  loss  to  the  next  of  kin  and 
for  the  pain  and  suffering  endured  by  deceased 
prior  to  his  death. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent 
Dig.  1 106;  Dec.  Dig.  8  82.*] 

8.  Appeai.  and  Ebbos  (S  839*)— Questions 

Beviswabue. 
Where,  in  an  action  for  damages  for  the 
death  of  an  employ^,  and  damages  for  his  con- 
scious pain  and  suffering  prior  to  his  death, 
defendant  appealed  only  from  that  part  of  the 
judgment  permitting  a  recovery  for  pain  and 
suffering,  it  was  in  no  position  to  complain 
that  under  the  statute  there  could  be  no  re- 
covery both  for  the  death  and  for  the  pain 
and  suffering. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ig  2915.  3278,  327?,  3280, 
3286-3288,  3290-3293,  3297-3300,  3377;  Dec. 
Dig.  i  839.*] 

4.  Death  (J  77*)— Actions— StnPFioiENCT  or 

EVIDBNCB. 

In  aa  action  for  the  death  of  a  railway 
brakeman,  wlio  lived  for  something  over  30 
minutes  after  he  was  run  over  by  a  coal  car, 
and  for  hia  pain  and  suffering,  evidence  held 
sufficient  to  support  a  jury  finding  that  he  suf- 
fered conscious  pain. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  §  96;    Dec.  Dig.  §  77.*] 

6.  Death  (§  99*)— Damaoes — Excessiveness. 
A  railway  brakeman  was  struck  by  a  coal 
car,  which  did  not  entirely  pass  over  his  body, 
but  pinned  iiim  between  the  rails,  face  down- 
ward, making  it  necessary  to  push  the  car  for- 
ward several  feet  t>efore  he  could  be  removed. 
This  required  about  15  minutes,  and  15  min- 
ntes  more  elapsed  before  an  ambulance  arrived 
by  which  he  was  taken  to  a  hospital.  He  was 
still  alive  when  the  ambulance  started  for  the 
hospital.  Bis  body  was  badly  mangled  and  his 
intestines  were  lacerated  and  very  much  swol- 
len. Held,  that  a  verdict  for  $11,000  for  his 
consciojs  pain  and  suffering  was  excessive,  bnt 
$3,000  would  not  be  too  large  an  amount  to 
be  awarded,  and  the  recovery  would  be  reduced 
only  to  that  amount 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  g§  125-130;    Dec.  Dig.  $  99.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   R.  B.  JefFery,  Judge. 


Action  by  J.  T.  Graft,  as  administrator  of 
Tom  Craft,  deceased,  against  tbe  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  judgment  for  plalntlfl,  de- 
fendant appeahs.    Modified  and  affirmed. 

E.  B.  Klnsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  Campbell  &  Suits, 
of  Newport,  for  appellant.  Jones  ft  Camp- 
bell, of  Newport,  for  appellee. 

HART,  J.  X  T.  Craft,  as  administrator  of 
tbe  estate  of  Tom  Craft,  deceased,  sued  tbe 
St  Louis,  Iron  Mountain  ft  Southern  Rail- 
way Company  under  the  federal  Employers' 
Liability  Act  for  damages  for  personal  In- 
juries sustained  by  the  decedent  which  re- 
sulted in  his  death. 

On  the  16th  day  of  February,  1918,  plain- 
tiff's decedent  while  a  brakeman  In  the  em- 
ployment of  the  defendant  railway  company, 
was  negligently  run  over  In  the  nighttime  by 
a  coal  car.  He  lived  for  something  over  30 
minutes  and  suffered  great  agony.  At  the 
time  he  was  injured  be  was  23  years  of  age, 
and  made  material  contrlbutionB  to  the  sup- 
port of  bis  father,  J.  T.  Craft.  The  Jury 
found  for  the  plaintiff  In  the  sum  of  $11,000 
as  damages  for  decedent's  pain  and  suffering, 
and  $1,000.48  damages  for  contributions  to 
his  father.  Judgment  was  entered  upon  the 
verdict,  and  defendant  has  appealed  from  so 
much  of  the  judgment  of  tbe  circuit  court 
as  awarded  to  the  plaintiff  the  sum  of  $11,- 
000  for  pain  and  suffering. 

[1]  A  motion  has  been  made  by  counsel  for 
plaintiff  to  dismiss  the  appeal  because  the 
defendant  has  failed  to  file  an  abstract  in 
compliance  with  tbe  rales  of  this  court 
Counsel  for  the  defendant  concede  defend- 
ant's negligence,  and  for  that  reason  state 
that  they  did  not  file  an  abstract  on  that 
point.  They  make  no  complaint  as  to  the 
verdict  for  contributions  to  the  father  of 
decedent,  and  only  ask  that  the  judgment  be 
reversed  in  so  far  as  plaintiff  recovered  for 
decedent's  pain  and  suffering.  Tbey  have  ab- 
stracted the  testimony  on  this  point,  and, 
the  correctness  of  the  verdict  and  judgment 
in  this  respect  being  the  only  issue  raised  by 
the  appeal,  we  are  of  the  opinion  that  plain- 
tiff's motion  to  dismiss  for  noncompliance 
witb  rule  9  of  this  court  should  be  denied. 

[2, 3]  It  is  contended  by  counsel  for  the 
defendant  that,  under  the  federal  Employers' 
Liability  Act,  as  amended  on  April  5,  1910, 
the  plalntUf  is  not  permitted  to  recover  both 
for  pecuniary  loss  to  tbe  next  of  kin  and  for 
pain  and  suffering  endured  by  the  decedent. 
It  may  be  said  in  the  first  place  that  we  have 
decided  adversely  to  defendant's  contention 
in  tbe  case  of  St  L  ft  S.  F.  B.  Co.  t.  Gonarty, 
106  Ark.  421,  155  S.  W.  93,  and  in  the  case 
of  K.  C.  Sou.  By.  <3o.  y.  Leslie,  167  S.  W.  83. 
We  adhere  to  the  decisions  there  given  for 
the  reasons  stated  in  those  opinions,  and  it 
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wonld  be  useless  to  enter  again  Into  a  dls- 
CQsslon  of  the  subject  Moreover,  the  defend- 
ant has  only  appealed  from  that  part  of  the 
Judgment  which  permitted  a  recovery  for 
decedent's  pain  and  suffering,  and  is  in  no 
attltode  to  complain  of  an  issue  not  raised 
by  the  appeal.  No  doubt,  any  dissatisfaction 
that  the  defendant  felt  on  account  of  the  ac- 
tion in  behalf  of  the  next  of  kin  was  as- 
suaged by  tie  verdict  of  the  Jury,  and,  not  hav- 
ing taken  an  appeal  from  that  part  of  the 
Judgment,  it  is  now  in  no  attitude  to  com- 
plain of  it. 

[4]  It  is,  however,  earnestly  insisted  by 
counsel  for  the  defendant  that  there  is  no 
evidence  which  would  warrant  a  verdict 
against  it  for  pain  and  suffering.  We  do 
not  agree  with  them  in  that  contention.  The 
deceased  was  run  over,  In  the  nlghttim(>,  by 
a  coal  car  of  the  defendant,  and  was  found 
lying  face  downward  between  the  rails.  The 
car  at  the  time  it  struck  decedent  was  only 
going  at  a  moderate  rate  of  speed,  and  did 
not  entirely  pass  over  bis  body.  Other  em- 
ployes of  the  defendant  heard  him  hollo 
when  the  car  struck  him  and  immediately 
went  to  where  he  was.  The  car  had  pinned 
his  body  down  between  the  rails,  and  it 
was  first  necessary  to  raise  it  off  bis  body. 
Decedent  could  not  even  then  be  removed 
from  under  the  car  until  it  had  been  pushed 
forward  several  feet  All  this  required  about 
15  minutes'  time,  and  15  minutes  more  elaps- 
ed before  the  ambulance  arrived,  and  dece- 
dent was  then  sent  to  the  hospital.  At  what 
time  he  died  is  not  certain,  but  it  is  certain 
that  he  was  alive  when  they  started  to  the 
hospital  and  that  this  was  a  period  of  30 
minutes  after  he  had  been  struck  by  the  car. 
His  body  was  badly  mangled  and  his  intes- 
tines lacerated  and  very  much  swollen.  All 
of  the  witnesses  say  that  he  was  groaning 
during  all  the  time  they  were  trying  to  re- 
move his  body  from  under  tlie  car  and  until 
he  was  carried  away  in  the  ambulance.  One 
of  the  witnesses  stated  that  when  he  took 
hold  of  the  decedent  and  tried  to  remove 
him  from  under  the  car  the  decedent  would 
move  Ills  arms  and  also  tried  to  move  his 
body.  His  companions  spoke  to  him,  but  he 
did  not  answer  them. 

Under  the  circumstances,  we  are  of  the 
opinion  that  the  Jury  were  warranted  in  find- 
ing that  the  decedent  suffered  conscious  pain. 
It  is  true  he  never  spoke  to  his  companions, 
but  it  must  be  remembered  that  while  he  was 
under  the  car,  and  during  the  time  they  were 
trying  to  speak  to  him,  be  was  lying  face 
downward,  one  wheel  of  the  car  resting  on 
his  body.  One  of  his  companions  tried  to 
raise  him  up  and  he  moved  his  arm  and  tried 
to  move  his  body.  We  think  the  jury  were 
warranted  in  inferring  from  these  facts  that 
he  was  conscious,  and  was  doing  all  in  Ills 


power  to  assist  his  oompanlons  in  getting 
him  oat  from  under  the  car. 

[t]  It  is  next  contended  by  counsel  for  the 
defendant  that  a  verdict  for  $11,000  was  ex- 
cessive, and  in  this  respect  we  think  their 
contention  is  correct  In  the  case  of  Alumi- 
num Co.  of  North  America  ▼.  BAmsey,  80 
Ark.  522,  117  S.  W.  668,  we  said: 

"It  has  been  frequently  said  that  it  is  diffi- 
cult to  find  a  measure  of  damages  for  pain, 
for  the  obviouB  reason  that  none  would  be  an 
acceptable  inducement  to  suffer  it;  but  when 
it  has  occurred  the  compensation,  as  such,  most 
be  considered  upon  a  reasonable  basis  of  esti- 
mate. Under  our  system  of  jurisprudence,  the 
amount  of  damages  must  be  left  largely  to  the 
reasonable  discretion  of  the  jury.  A^un,  we 
may  say,  it  has  been  repeatedly  held  that  they 
may  not  give  any  amount  they  please." 

Though  there  should  be  some  similarity 
in  the  award  of  damages  for  like  injuries, 
still  there  is  no  exact  rule  for  the  measure- 
ment of  damages,  and  the  facts  of  each  case 
must  be  the  basis  on  which  the  amount  is 
predicated.     If  decedent  suffered  conscioiis 
pain   (and   we   have   already  said   that   the 
Jury  were  warranted  In  finding  that  he  did), 
it  is  almost  impossible  to  describe  the  ter- 
rible injuries  which  he   sustained   and   the 
untold  agony  and  suffering  which  he  endured. 
We  have  never  Intended  to  fix  by  rule  specific 
sums  for  different  degrees  and  variations  of 
anguish  and  suffering.    Each  case  must  be 
decided  on  its  own  merits  with  a  due  regard 
to  the  observance  of  reasonable  uniformity, 
taking  into  consideration  the  pecoliar  facts 
in  the  case. 

In  the  case  before  us,  after  the  decedeat 
was  struck  by  the  car,  he  was  compelled  to  Ue 
face  downward  for  the  space  of  16  minutes, 
and  for  part  of  that  time  a  wheel  of  the  car 
rested   upon   his  body.     His  suffering    w«s 
doubtless  greatly  Increased  because  be  conld 
not  know  how  long  it  would  be  before   be 
could  be  removed  from  under  the  car  axid 
how  long  it  would  he  before  surgical    relief 
could  be  provided  for  lUm.    E^ch  additional 
minute  of  delay  under  the  circumstances  aidd- 
ed  to  the  horrors  of  his  sitoation,  and    1» 
must    have    suffered    almost    indescrlb&ble 
agony  of  mind   and   body.     His   body    ^)ra5 
mangled  and  his  intestines  were  lacerate-^ 
and  swollen.    It  is  evident  that  he  snfTerei. 
indescribable   anguish,   and   we  are    of     'ttke 
opinion    that  the  Jury   were   warranted     ir 
finding  that  he  continued  to  suffer  sudi    sus- 
guish  at  least  until  he  had  been  conveyed  . 
part  of   the  way  to  the  hospitaL     Thus    i: 
wUl  be  seen  that  tUs  suffering  continued    f  c~ 
more  tlian  30  minutes,  and,  while  we  t-T^<i-ti 
that  the  sum  of  $11,000  was  too  larg^    : 
amount  to  be  awarded,  we  are  of  the  oplxii.-:i 
that  plaintiff  was  entitled  to  recover  the  ss=i 
of  $5,000  on  that  account 

Therefore  the  Judgment  will  be  reduce?*!    - 1 
$5,000,  and  for  that  amount  will  be  affixrm*>'-i 
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ST.  LOUIS.  I.  M.  ft  S.  RT.  CO.  y.  MORGAN. 
(No.  34.) 

(Supreme  Court  of  Arkansas.     Dee.  7,  1914.) 

1.  Masteb  awd  Servant  (S|  265,  278*)— Ac- 
tions    FOB     InJT7BII»— PBESnifFTIONS     AND 

Bdbdbh  or  PBoor. 

Evidence  that  a  railway  employ^  overtaken 
by  a  train  while  he  was  riding  on  a  speeder  was 
struck  by  the  train  while  attempting  to  remove 
the  speeder  from  the  track  made  a  prima  facie 
case  and  raised  a  presumption  of  negligence 
which  stood  until  the  company  proved  contribu- 
tory negligence ;  but,  if  the  injured  employ^  was 
guilty  of  contributory  negligence,  the  burden 
rested  on  him  to  show  that  his  perilous  situa- 
tion was  discovered  in  time  to  avoid  injuring 
bim. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  877-908,  954-958,  960- 
969,  971,  972,  977 ;  Dec.  Dig.  !§  265,  278.*] 

2.  Mastbk  and  Sebvant  (S  246*)— Liabiutt 

FOB    INJUBIES— CONTBIBUTOBY    NEGLIGENCE. 

It  was  the  duty  of  a  railway  employe  over- 
taken by  a  train  while  riding  on  a  speeder  to 
remove  the  speeder  from  the  track  if  he  could 
do  so  consistently  with  the  exercise  of  ordinary 
care  for  his  own  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  789-794;  Dec.  Dig.  § 
246.»] 

3.  Masteb  and  Sebvant  (§  137*)— Liabiutt 
FOB  Injubies— DiacovEBED  Pebil. 

An  engineer  and  fireman  of  a  train  had  a 
right,  after  seeing  a  section  foreman  riding  a 
speeder,  to  presume  that  he  would  get  ott  the 
track  and  out  of  danger,  and  if,  after  it  became 
apparent  he  was  not  going  to  get  off  the  track, 
they  used  reasonable  care  and  diligence  to  stop 
the  train  or  avoid  the  injury,  and  could  not 
reasonably  do  so,  the  company  was  not  liable 
for  his  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «§  269,  270,  278,  274,  277, 
278;  Dec.  Dig.  |  137.»1 

4.  Masteb  and   Sebvant    (S  293*)— Actions 

FOB  INJTJBIES— INSTBUOTIONS. 

In  an  action  for  injuries  to  a  railway  sec- 
tion foreman  overtaken  by  a  train  while  riding 
on  a  speeder,  where  the  jury  might  have  in- 
ferred from  tne  testimony  that  plaintiff's  situa- 
tion was  one  not  necessarily  appearing  to  be 
perilous,  and  from  the  other  instructions  they 
might  have  understood  that,  if  the  engineer  saw 
plaintiff  attempting  to  remove  the  speeder  In 
time  to  have  stopped  the  train  or  slow  up,  the 
company  was  liable,  whether  the  engineer  bad 
reason  to  suppose  that  plaintiff  would  remove 
himself  from  the  place  of  danger  or  not,  an  in- 
struction that  the  engineer  and  fireman  had  a 
right,  after  seeing  plaintiff  upon  the  track,  to 
presume  that  he  would  get  off  the  track  and  out 
of  danger,  and  that  if,  from  the  time  it  became 
apparent  that  he  was  not  going  to  get  off  the 
track,  they  used  reasonable  care  and  diligence  to 
stop  the  train  or  avoid  the  injury,  and  could 
not  reasonably  do  so,  to  find  for  defendant, 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1148-1166,  1158-1160; 
Dec  Dig.  i  293.*] 

C.   RsLEASE    (i  58*)— Fraud— Questions  fob 

JUBT. 

Evidence  that  a  railway  claim  agent  at  the 
time  an  employe's  release  of  a  claim  for  per- 
sonal injuries  was  executed,  promised  him  per- 
xianent  employment,  that  the  division  engineer 


or  roadmaster  made  a  similar  promise,  and  that 
he  was  subsequently  discharged  for  what  his 
superiors  contended  was  ^ood  cause,  did  not  tend 
to  show  that  the  promises  were  fraudulently 
made,  and  this  question  should  not  have  been 
snbmltted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  ii  109-114;  Dec.  Dig.  g  58.*] 

6.  Release  (S  17*)  —  Fbadd  —  Repbesenta- 
TioNs  Avoiding  Release. 

A  false  representation  by  a  railway  claim 
agent  to  an  illiterate  employ!  who  could  do  no 
more  than  sign  his  name  Uiat  a  release  of  a 
claim  for  personal  injuries  contained  a  contract 
for  permanent  employment  avoided  the  release, 
where  the  employe  did  not  read  it  but  relied  up- 
on such  assurance. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  g  32 ;   Dec.  Dig.  {  17.*] 

7.  Release  (|  16*)  —  MiSTAsat  —  Claiicb  fob 

PXBSONAL  IN^UBIXS. 

A  representation  by  a  physician  or  surgeon 
who  treated  an  injured  employe  at  the  hospi- 
tal to  which  be  was  taken  that  he  was  not  per- 
manently injured,  whereby  he  was  induced  to  re- 
lease a  claim  for  his  injuries  in  consideration 
of  a  small  payment  avoided  the  release,  where 
the  representation  was  not  true;  since,  if  it 
was  not  fraudulent  it  was  made  under  a  mistake 
of  fact  which  absolved  the  parties  from  the  bind- 
ing force  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  g  31;   Dec.  Dig.  g  16.*] 

Wood  and  Hart  JJ.>  dissenting. 

Appeal  from  Circuit  C!oart,  Jackson  Coun- 
ty; R.  E.  Jeffery,  Judge. 

Action  by  W.  C.  Morgan  against  tbe  St 
Lquis,  Iron  Monntaln  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeala    Reversed  and  remanded. 

E.  B.  Kinsworthy  and  T.  D.  Crawford,  both 
of  Little  Rock,  and  Campbell  &  Suits,  of 
Newport,  for  appellant  Jones  &  Campbell, 
of  Newport,  for  appellee.. 

McGULLOCH,  C.  J.  This  is  an  action  bas- 
ed upon  alleged  liability  for  personal  injuries 
done  to  plaintiff  while  working  as  section 
foreman  In  the  employment  of  the  defendant 
railway  company,  and  the  case  has  been  here 
on  a  former  appeal.  107  Ark.  202,  154  S.  W. 
518.  After  being  remanded,  there  was  anoth- 
er trial,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  from  which  an- 
other appeal  has  been  prosecuted.  The  tes- 
timony was,  on  the  second  trial,  substantially 
the  same  as  on  the  first,  with  one  or  two  ex- 
ceptions which  wlU  be  mentioned  later.  The 
facts  are  set  out  in  detail  in  the  former  opin- 
ion and  need  not  be  repeated. 

The  substance  of  the  case  is  that  the  plain- 
tiff was  a  section  foreman,  and  was  riding  a 
speeder  along  tbe  part  of  the  track  compos- 
ing his  section,  and  was  accompanied  by 
another  man  behind  him  on  the  speeder. 
They  were  overtaken  by  a  passenger  train, 
and,  on  discovering  Its  approach,  they  stop- 
ped the  speeder  and  got  off,  and  then  at- 
tempted  to   remove  the   speeder  from   the 


•Kor  otlier  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kay-No.  Series  &  Rsp'r  Indexes 
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track.  They  got  It  partially  off  of  the  track, 
but  one  of  the  wheels  hung  under  the  rail, 
and  whUe  they  were  still  attempting  to  re- 
move It  the  plaintiff  was  struck  by  the  train, 
and  serious  injury  was  inflicted.  Plaintiff 
was  carried  to  a  hospital,  and  after  he  was 
discharged  he  made  a  settlement  and  executp 
cd  a  release  In  consideration  of  the  payment 
of  $45.  He  contends  that  the  release  was 
procured  by  fraud,  deception,  and  misrepre- 
sentation, and  on  that  account  he  is  not 
bound  by  it.  The  former  opinion  became  the 
law  of  the  case,  and.  this  court,  as  well  as  the 
trial  court,  is  bound  by  It  so  far  as  it  applies 
to  the  questions  raised  on  this  appeal.  The 
testimony  adduced  by  the  plaintiff  at  the  last 
trial,  so  far  as  it  relates  to  the  circumstances 
attending  the  injury,  is  the  same  as  before ; 
but  at  the  former  trial  the  defendant  intro- 
duced the  fireman  and  engineer  as  witnesses, 
and  in  this  case  adduced  no  testimony  at  all. 
The  testimony  of  the  plaintiff  as  to  the  cir- 
cumstances under  which  the  release  was  ex- 
ecuted is  slightly  different  from  that  given 
at  the  former  triaL 

It  will  be  seen  from  a  consideration  of  the 
facts  as  set  out  in  the  former  opinion  that, 
according  to  the  undisputed  evidence,  the 
plaintiff  and  his  companion  saw  the  train  as 
it  approached,  and  got  down  from  the  speed- 
er, but  the  plaintiff  was  injured  while  they 
were  attempting  to  remove  the  speeder  from 
the  track.  It  is  also  undisputed  that  the  men 
on  board  the  train  must  have  seen  the  plain- 
tiff engaged  in  attempting  to  remove  the 
speeder,  and  we  said  in  the  former  opinion 
that  the  only  question  in  the  case  was 
"whether  the  enginemen  discovered  appellee 
to  be  in  a  position  of  peril  from  which  he 
could  not  extricate  himself  In  time  to  have 
prevented  the  injury  to  him  and  failed  to  i^se 
proper  care  to  avoid  the  Injury  after  such 
discovery."  In  other  words,  the  turning 
point  of  the  case  was  then,  and  is  now,  wheth- 
er or  not  the  trainmen  were  guilty  of  negli- 
gence after  they  discovered  the  plaintiff's 
peril. 

H,  2]  It  is  contended  in  the  first  place  that 
the  court  erred  in  giving  an  instruction  to  the 
effect  that.  If  the  plaintiff  was  injured  by 
the  running  of  the  train  in  this  state,  "then 
the  presumption  is  that  it  was  due  to  the  neg- 
ligence of  said  company."  It  is  insisted  that 
the  instruction  is  in  conflict  with  the  deci- 
sions of  this  court  on  the  subject  of  burden 
of  proof  in  cases  ef  this  kind,  and  also  in 
conflict  with  the  following  statement  in  the 
former  opinion: 

"The  burden  of  proof  was  upon  appellee  to 
show,  in  order  to  recover  damages,  that  the  em- 
ployes in  charge  of  the  train  discovered  bis  peri- 
lous positioQ  in  time  to  hare  avoided  injuring 
him  and  negligently  failed  to  use  proper  means 
to  do  BO  after  discovering  his  peril." 

While  this  language  is  found  in  the  opin- 
ion, it  was  not  meant  to  lay  the  rule  down 
broadly  that,  under  every  phase  of  this  case, 
the  burden  of  proof  is  upon  the  appellee,  nor 


that  the  proof  at  any  stage  did  not  make  out 
a  prima  fade  case  of  negligence.  That  vleir 
of  it  would  put  the  opinion  in  direct  conflict 
with  other  decisions  of  this  court  We  held 
in  St  Ii.,  I.  M.  &  S.  By.  Co.  t.  Standlfer.  SI 
Ark.  275,  99  S.  W.  81,  that,  where  an  em- 
ploy6  of  a  railroad  company  Is  struck  by  a 
train  and  Injured  while  riding  a  hand  car,  a 
prima  facie  case  of  negligence  Is  made  against 
the  company,  and  that  case  has  been  follow- 
ed In  later  ones.  It  Is  true  that  proof  of  con- 
tributory negligence  on  the  part  of  an  em- 
ploys or  of  a  traveler  at  a  crossing  over- 
comes the  presumption  of  negligence  and 
places  the  burden  on  the  Injured  party  to 
show  that  there  was  negUgence  on  tbe  part 
of  the  servants  of  the  company  after  dii^cov- 
ery  of  the  perU.  But  the  burden  is  always 
upon  the  company  to  prove  contributory  neg- 
ligence, and,  until  it  does  so,  the  prima  fade 
case  arising  from  proof  of  the  Injury  stands. 
A  fair  Interpretation  of  the  language  quoted 
from  the  former  opinion,  when  considered  la 
tbe  light  of  the  remainder  of  the  discussion 
therein,  is  that,  if  the  plaintiff  was  snilty  of 
contributory  negligence  in  remaining  on  the 
track,  the  burden  rested  on  him  to  show  that 
the  trainmen  discovered  his  perilous  ^tna- 
tlon  in  time  to  avoid  Injuring  him,  and  there- 
after negligently  failed  to  use  ordinary  care. 
We  did  not  hold  then,  and  do  not  hold  now, 
as  a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence,  as  that  was  a  question 
for  the  jury.  It  was  the  duty  of  the  plaintiff, 
after  getting  .off  of  the  speeder,  to  remove  It 
from  the  track,  if  he  could  do  so  consistently 
with  the  exercise  of  ordinary  care  for  his 
own  safety,  but  it  was  a  question  for  the  jury 
to  say,  under  the  circumstances,  whether  he 
was  guilty  of  negligence  in  thus  exposing 
himself  to  the  danger  from  the  approaching 
train. 

[3,4]  The  court's  refusal  to  give  defoid- 
ant's  requested  instruction  No.  24  was  error 
which,  we  think,  calls  for  a  reversal  of  the 
case.    The  instruction  reads  as  follows : 

"(24)  The  engineer  and  fireman  had  a  ri^t 
after  seeing  that  plaiutiS  was  upon  the  track, 
to  rely  upon  the  presumption  that  plaintiff  wonld 
get  off  the  track  and  clear  the  danger  from  the 
train ;  and  If  it  afterward  became  apparent  that 
plaintiff  was  not  going  to  get  oS  the  track,  and 
from  the  time  it  became  so  apparent  the  en- 
gineer and  fireman  used  reasonable  cate  and 
diligence  to  atop  tbe  train  or  to  avoid  the  injuiy, 
and  could  not  reasonably  do  so,  by  reason  of 
the  nearness  of  the  engine  to  plaintiff,  then  yoar 
verdict  should  he  for  the  defendant" 

This  instruction  presents  the  turning  potot 
of  the  case,  for  we  said  in  tlie  former  oi^- 
ion  that  the  engineer  "had  the  right  to  rely 
ui)on  the  presumption  that  appeUee  would 
clear  the  track  of  the  obstruction  and  remove 
himself  to  a  place  of  safety,  until  be  discov- 
ered tliat  he  would  not  do  ao;  for  it  was 
only  then  that  he  would  have  known  bim  to 
have  been  in  a  perilous  position."  The  In- 
struction quoted  above  stated  the  case  In 
concrete  form,  and  it  should  have  been  given. 
It  is  not  embodied  in  any  other  instruction. 


Digitized  by 


Google 


Ark.) 


ST.  LOUIS,  I.  M.  &  S.  KY.  CO.  v.  MOROAN 


1189 


The  nndlspnted  evidence  Is,  as  b^ore  stated, 
that  the  plaintiff  had  gotten  off  the  speeder 
in  safety,  bat  remained  to  remove  It  from 
tbe  track,  and  that  the  engineer  aa!w  him  in 
that  position.    It  ia  not,  however,  undisputed 
that  the  situation  of  the  plaintiff  was  one  of 
peril  known  to  the  engineer  in  time  to  have 
avoided  the  injury  by  the  exercise  of  proper 
care.    The  jury  might  have  drawn  the  infer- 
ence from  the  testimony  that  the  situation  of 
the  plaintiff  was  one  not  necessarily  appear- 
ing to  be  perilous,  and  in  this  state  of  the 
proof  the  defendant  had  the  right  to  an  in- 
struction telling  the  jury  tliat  the  engineer 
could  indulge  the  presumption  that  the  plain- 
tiff would  get  off  of  the  track  and  rescue 
himself  from  the  danger,  until  there  was 
something-  to  indicate  to  him  that  the  plain- 
tiff would  not  do  so.    In  the  absence  of  this 
Instruction,   or  one   of   similar   import,   the 
jury  might  liave  understood  from  the  other 
instructions  that,  if  the  engineer  saw  the 
plaintiff  attempting  to  remove  the  speeder 
in  time  for  the  train  to  have  been  stopped  or 
slowed  up,  it  rendered  the  defendant  respon- 
sible for  the  injury,  whether  the  engineer  had 
reason  to  suppose  that  the  plaintiff  would 
remove  himself  from  the  place  of  danger  or 
not     We  liave   held  in  many   cases   that, 
where  trainmen  see  a  person  on  the  track, 
they  have  a  right  to  assume  that  he  will  get 
off  in  time  to  avoid  a  collision,  unless  it  ap- 
pears that  such  person  is  oblivious  of  his 
danger  or  is  unable  to  extricate  himself  from 
the  place  of  peril ;   and  that  principle,  as  em- 
bodied in  the  refused  instruction  Indicated 
above,  was  applicable  to  this  case.    We  are 
of  the  opinion,  therefore,  that  the  court  erred 
In  refusing  to  give  this  instruction,  and  that 
the  case  must  be  reversed  on  that  account 
[5]  The  court  gave  the  following  instruc- 
tion at  the  request  of  the  plaintiff  and  over 
the  defendant's  objections: 

"(5)  Before  you  can  find  for  the  plaintiff,  you 
must  find,  from  the  preponderance  of  the  evl- 
deiire,  that  the  duly  authorized  agents  of  the  de- 
fendants fraudulently  procured  plaintiff  to  exe- 
cute the  release  by  falsely  representing  to  him 
that  bis  injury  was  not  permanent,  or  that  be 
-would  be  given  a  permanent  employment  in  the 
capacity  of  section  foreman,  and  you  must  fur- 
ther find  that  the  false  and  fraudulent  represen- 
tations were  relied  upon  by  plaintiff,  and  be  was, 
by  such  representations,  induced  to  execute  tiie 
release." 

We  do  not  think  that  the  proof  In  this  case 
justified  a  submission  to  the  jury  of  fraudu- 
lent procurement  of  the  release-  by  false  rep- 
resentations to  the  plaintiff  that  he  would  be 
given  permanent  employment    The  testimony 
Is    that  he  was  promised   employment,  and 
that  he  was  employed  and  worked  for  a  time 
and  then  discharged.    The  testimony  tends 
to  show,  too,  that  his  discharge  was  without 
Just  cause,  and  that  plaintiff  was  physically 
Able  to  continue  his  labors.     But  this  does 
not   establish  fraud  in  the  promise  said  to 
liave  been  made  to  him  for  permanent  em- 
ployment   The  claim  agent  told  him  at  the 
Hme    the   release   was  executed  that  they 


would  give  him  permanent  employment,  and 
that  be  also  received  a  similar  assurance 
from  the  division  engineer  or  the  roadmaster, 
but  there  is  no  testimony  which  warrants  ttie 
inference  that  those  representations  were 
made  for  any  fraudulent  purpose.  The  fact 
that  plaintiff  was  afterwards  discharged  for 
what  his  superiors  contended  was  good  cause 
does  not  tend  to  show  that  those  who  prom- 
ised him  employment  at  the  time  the  release 
was  executed  did  so  fraudulently,  for  the 
purpose  of  inducing  him  to  sign  the  release. 
That  question  should  not  have  been  submit- 
ted to  the  jury,  and  we  think  that  its  submis- 
sion in  the  instruction  quoted  above  constitut- 
ed prejudicial  error. 

[6]  The  testimony  of  the  plaintiff  was  suffi- 
cient, however,  to  warrant  the  submission  of 
the  question  whether  or  not  the  claim  agent 
represented  to  him  at  the  time  he  signed  the 
release  that  it  contained  a  contract  for  per- 
manent employment,  and  thus  constituted 
a  false  representation  which  was  sufficient 
to  avoid  the  contract  The  testimony  tends 
to  show  that  the  plaintiff  is  illiterate  and 
could  not  more  than  sign  hla  name,  and  that 
he  did  not  read  over  the  contract,  but  relied 
upon  the  assurance  of  the  claim  agent  that  it 
contained  the  stipulation  with  reference  to 
permanent  employment  Tliat  question  was 
properly  submitted  to  the  jury,  and  a  finding 
in  plaintllTs  favor  would  not  be  disturbed. 

[7]  There  is  also  testimony  sufficient  to  war- 
rant a  finding  that  the  physician  or  surgeon 
who  treated  the  plaintiff  at  the  hospital  rep- 
resented to  him  that  he  was  not  permanently 
injured  and  that  the  settlement  was  induced 
by  that  statement  Under  the  doctrine  of 
the  case  of  Railway  v.  Hambright,  87  Ark. 
614,  113  S.  W.  803,  that  constituted  grounds 
for  avoiding  the  release,  whether  the  state- 
ments were  made  by  the  physicians  falsely 
or  under  mistake  of  fact  It  is  contended  by 
counsel  for  the  defendant  that  such  is  not 
the  effect  of  the  Hambright  Case,  but  a  con- 
sideration of  the  opinion  shows  plainly  that 
while,  in  the  opinion  of  one  of  the  judges,  the 
case  could  and  should  have  been  decided  en- 
tirely on  the  question  that  the  representation 
was  fraudulent,  the  majority  of  the  court 
based  their  views  upon  the  decision  of  the 
law  that,  even  If  the  statement  was  not 
fraudulent,  it  constituted  a  mistake  of  fact 
which  absolved  the  parties  from  the  binding 
force  of  the  contract  The  syllabus  in  that 
case  correctly  reflects  the  substance  of  the 
decision,  and  is  as  follows: 

"If  the  chief  surgeon  of  a  railroad  company  in 
good  faith  represents  to  an  injured  employe  that 
his  injuries  are  slight  and  temporary,  when  they 
are  serious  and  permanent,  and  thereby  misleads 
him  into  signing  a  release  of  the  railroad  compa- 
ny from  damages,  such  release  is  not  binding." 

Other  errors  are  assigned  with  respect  to 
rulings  of  the  court  in  giving  and  refusing  in- 
structions, but  we  find  no  other  prejudicial 
error,  and  there  is  nothing  further  of  suffl- 
deut  imjportance  to  discuss.    There  are  as- 


Digitized  by 


Google 


1190 


171  SOUTHWBSTBEN  BBPOKTBB 


(Ark. 


Edgnmenta  of  error  with  respect  to  Improper 
argument  of  connsel,  but,  as  the  case  is  to 
be  reversed  on  other  grounds,  it  Is  unneces- 
sary  to  discuss  those  assignments. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

WOOD  and  HART,  33.,  dissent 


BDTLBB  T.  CABB.     (No.   81.) 
(Supreme  CJourt  of  Arkansas.    Dec.  14,  1914.) 

1.  HioRWATS  (I  169*)  —  UsB  —  Vehicles  — 
Automobiles. 

All  persons  bare  an  equal  right  to  use  the 
public  streets  and  highways  for  travel  by 
proper  means,  with  due  regard  to  the  cor- 
responding rights  of  others?  a  traveler  using 
the  liighway  for  an  automobile  having  no  high- 
er or  greater  rights  than  the  driver  of  a  mule 
attached  to  a  buggy. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  458;    Dec  Dig.  i  169.*] 

2.  Highways  (S  181*)— Use— Operation— Ar- 
niALS— Automobiles. 

That  the  driver  of  a  mule  on  the  highway 
may  have  known  diat  the  animal  was  liable  to 
become  frightened  and  unmanageable  on  meeting 
an  automobile  did  not  render  bim  negligent  in 
driving  the  mule  along  the  highway,  where  he 
bad  reason  to  believe  he  would  be  required  to 
meet  and  pass  automobiles. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  f  469 ;  Dec  Dig.  §  181.*] 

Appeal  from  Clrcait  Court,  Lafayette 
County ;   Jacob  M.  Carter,  Judge. 

Action  by  Thomas  W.  Butler  against  Chas. 
L.  Cabe.  Judgment  for  defendant,  and  platn- 
tlfl  appeals.    Reversed. 

Thomas  W.  Butler  brought  this  suit 
against  the  defendant,  Cabe,  for  damages  for 
personal  injury  to  his  buggy  and  harness  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  in  frightening  his  mule  and 
causing  It  to  run  away  by  the  operation  of 
his  automobile  at  a  rapid  and  dangerous  rate 
of  speed  upon  the  public  road  along  which 
plaintiff  was  driving,  and  in  failing  to  stop 
after  plaintiff's  signal  and  his  discovery  that 
the  mule  driven  by  plaintiff  was  becoming 
unmanageable  from  fright. 

It  appears  from  the  testimony  that  appel- 
lant was  driving  towards  bis  home  on  the 
public  country  road,  and  that  when  he  came 
near  a  sharp  curve  around  which  he  could 
not  see  that  defendant  approached  in  his  au- 
tomobile from  beyond  the  curve  at  a  high  rate 
of  speed,  and  made  no  effort  to  stop  his  can 
or  slacken  the  speed  of  it  after  plaintiff's 
signal, 'and  he  discovered  tliat  the  mule  driv- 
en by  plaintiff  was  greatly  frightened  and 
becoming  unmanageable.  The  mule  bolted, 
ran  into  the  woods,  struck  the  buggy  against 
a  tree,  and  threw  the  occupants  out,  break- 
ing plaintiff's  wrist  and  otherwise  severely 
injuring  him,  and  breaking  up  the  harness 
and  buggy  to  some  extent.    There  was  tes- 


timony tending  to  show  the  speed  of  the  an- 
tomobile  and  that  the  mule  driven  by  plain- 
tiff was  not  gentle  and  was  not  safe  to  drive 
where  automobiles  were  passing  and  was  al- 
ways greatly  frightened  by  them,  although 
the  plaintiff  said  that  the  mule  was  gentle, 
and  had  never  been  regarded  unsafe  to  drive 
nor  greatly  frightened  at  automobiles  until 
after  this  occurrence.  Tbe  court  instructed 
the  Jury,  giving,  among  others,  over  appel- 
lant's objection,  Instruction  No.  4,  as  fol- 
lows: 

"If  you  find  from  the  evidence  that  the  mate 
driven  by  tbe  plaintiff  was  afraid  of  an  auto- 
mobile, and  would  become  frightened  and  prob- 
ably unmanageable  on  meeting  one  upon  the 
public  highway,  and  this  fact  wag  known  to 
plaintiff,  and,  notwithstanding  this  knowledge, 
plaintiff  drove  said  mule  on  the  public  highwaj. 
where  he  would  probably  meet  automobiles,  and 
that  bis  conduct  in  so  doing  was  not  that  of  a 
reasonable  and  prudent  man  under  similar  cir- 
cumstances, then  yon  should  find  for  the  de- 
fendant." 

Tbe  Jury  returned  a  verdict  tor  tbe  de- 
fendant, and  from  tbe  Judgment  tbereon 
plaintiff  prosecutes  this  appeaL 

D.  L.  King,  of  WilUford,  tor  appellant 
Searcy  &  Parks,  of  Lewlsville,  for  appellee. 

KIRBT,  J.  (after  stating  tbe  tects  as 
above).  [1]  Appellant  contends  tbat  the 
court  erred  in  giving  said  instruction  No.  4 
and  we  agree  with  this  contention.  All  per- 
sons have  equal  right  to  use  the  pnbMc 
streets  and  highways  for  purposes  of  travel 
by  proper  means  wltb  due  r^ard  to  tbe  cor- 
responding rights  of  others,  and  it  Is  un- 
question^  that  an  automobile  is  a  proper 
means  of  conveyance  on  tbe  public  high- 
ways; neither  can  it  be  disputed  that  driv- 
ing a  mule  to  a  buggy  is  a  like  proper  meaD5 
of  conveyance.  Certainly  a  citizen  is  no: 
to  be  deprived  of  bis  right  to  use  any  measf 
of  conveyance  within  his  control  because. 
forsooth,  the  animal  be  must  drive  Is  tinao 
customed  to  the  sight  of  automobiles  and  be- 
comes frightened  upon  meeting  or  comlnr 
near  tbem.  Public  highways  are  establisbe-. 
for  the  t>eneflt  of  all  who  find  it  necessary  ct 
desirable  to  travel  tbereon,  adopttns  av 
means  of  conveyance  not  prohibited  by  ta» 

In  MlUsaps  v.  Brogdon,  97  Ark.  4G9.  1"^ 
S.  W.  632,  82  li.  R.  A.  (N.  S.)  1177,  tlie  cour 
said: 

"Tbe  beggar  on  his  crutches  has  tbe  !^~' 
right  to  the  use  of  the  streets  of  tbe  city  s.«  its' 
the  rich  man  in  his  automobile.  Each  \s  bt-viai, 
to  the  exercise  of  ordinary  care  for  his  <■»!; 
safety  and  the  prevention  of  injury  to  otb=9 
in  the  use  thereof." 

In  Iifinor  v.  Mapes,  102  Ark.  3SS4:.  144  &' 
W.  219,  39  L.  B.  A.  (N.  S.)  214,  tlie  wjcsi 
said:  1 

"Automobilists  and  the  drivers  of  other  nj 
hides  have  the  right  to  share  the  stn-eet  «i| 
pedestrians,  but  they  must  anticipate  the  r^ 
ence  of  the  latter  and  exercise  reasonable  -i 
to  avoid  injuring  them.    Care  must  be  exem 
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commensanto  wiHi  Uie  danger  reaaonabljr  to 
be  anticipated." 

All  travelers  upon  the  public  highways  are 
boimd  to  the  exercise  of  ordinary  care  In 
the  nse  thereof,  both  for  their  own  protection 
and  the  .safety  of  others,  and  ordinary  care, 
as  Indicated  in  the  quotation  from  Minor  v. 
Mapes,  may  require  grreater  care  exercised 
on  the  part  of  the  aatomobllist  and  others 
drlTlng  vehicles  of  high  power  and  great 
speed  that  make  fearsome  noises  calculated 
to  frighten   unsophisticated  country   horses 
and  mules  not  city  broke  and  accustomed  to 
seeing  them  than  that  required  of  other  us- 
ers of  the  highway.    In  some  jurisdictions 
automobiUsts  are  prohibited  the  use  of  cer- 
tain streets  and  highways,  and  our  own  stat- 
utes restrict  their  operation  as  to  the  rate 
of  speed  that  may  be  maintained.     Said  in- 
struction allowed  the  Jury  to  And  against  Che 
plaintlfT,  who  was  unquestionably  seriously 
Injured  by  the  frightening  of  his  mule  and 
the  overturning  of  his  buggy,  If  the  Jury 
found  that  he  knew  the  animal  driven  by 
him  was  afraid  of  an  automobile,  and  might 
become  frightened  and  unmanageable  upon 
meeting  one  upon,  a  public  highway,  If  his 
conduct  In  driving  the  animal  upon  a  public 
highway,  where  he  would  probably  meet  au- 
tomobiles, was  not  that  of  a  reasonable  and 
prudent  man  under  the  drcnmstances,  tak- 
ing away  from  the  Jury  altogether  the  right 
to  find  for  the  plaintiff  notwithstanding  any 
negligence  on  his  part,  if  It  can  be  held  that 
the  driving  of  an  animal,  upon  a  public  high- 
way where  an  automobile  might  be  met,  not 
accastomed  to  the  sight  thereof,  was  negli- 
gence, if  the  defendant,  after  discovering  his 
perilous  position,  failed  to  exercise  ordinary 
care  to  prevent  the  Injury.    Our  courts  have 
invariably  held    railway   companies   respon- 
sible for  damages  caused  by  the  frightening 
of    animals    ridden   or   driven   along   public 
highways  near  their  tracks  and  at  crossings 
for  falling  to  nse  the  proper  care  to  prevent 
injury  by  them  after  It  becomes  apparent 
that  Injury  may  result  from  the  fright. 

[2]  This  instruction,  in  effect,  told  the  Jury 

that  the  plaintiff  was  not  entitled  to  recover 

'  for  an  Injury  caused  by  his  team  becoming 

firlghtened  at  the  approach  of  an  automobile 

-  and  running  away  and  Injuring  him,  if  he 

:  knew  that  the  animal  was  liable  to  become 

frightened  upon  meeting  an  automobile,  and 

a  prudent  person  would  not  have  driven  an 

animal  of  that  kind  upon  the  public  highway 

where  automobiles  might  be  met     This  is 

not  the  law.    Plaintiff  had  the  right  to  drive 

Us  mule  on  the  public  highway,  being  bound, 

...jf  course,  to  the  exercise  of  ordinary  care 

'iftiUe  doing  so,  and  there  was  no  reason  to 

ailnk  that  he  could  or  would  not  have  time 

ipon  the  approach  of  an  automobile  to  take 

'''.  neb  measures  as  would  protect  himself  from 

..'ianger  on  account  of  the  fright  of  the  anl- 

.  oal  by  either  leaving  the  road  If  opportu- 


nity offered,  or  by  getting  out  of  the  boggy 
and  holding  the  animal  until  the  danger  was 
past 

The  court  erred  in  giving  this  Instruction, 
and  the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

It  is  60  ordered. 


KLINGENSMITH  v.  LOGAN  COUNTY. 
(No.  80.)  , 

(Supreme  Court  of  Arkansas.    Dec.  21,  1914.) 

1.  Counties   (|  114*) — Dibection   of  Jaii>- 

EVPLOTUENT  or  ABOHITXCT— AOBBEMENT  07 

County  Judge. 

Under  Kirby's  Dig.  §  1011,  authorizing  the 
county  court  to  build  a  jail  whenever  it  shall 
think  it  expedient,  an  architect  cannot  recover 
for  services  in  the  construction  of  a  jail,  not- 
withstanding he  was  employed  by,  and  did  the 
work  under  the  direction  of,  the  county  judge, 
where  there  was  no  county  court  order  ap- 
pointing him  architect  but  only  one  approving 
his  plans,  and  there  was  no  appropriation  ei- 
ther by  the  county  court  or  the  quorum  court 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {{  174,  175 ;   Dec.  Dig.  |  114.»] 

2.  Appeal  and  Ebror  (8  671*)  —  Bevikw  — 
Aqbeed  Statement  or  Facts. 

A'ppellate  courts  on  review  of  a  finding  on 
an  agreed  statement  of  facts  cannot  interpolate 
anything  into  the  agreed  statement  of  facts  to 
aid  a  recital  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-2872;  Dec  Dig.  { 
671.*] 

Appeal  from  Circuit  Court,  Logan  Ootmty ; 
Jeptha  H.  Evans,  Judge. 

Action  by  A,  Kllngensmlth  against  Logan 
County.  From  a  finding  for  the  county  on 
an  agreed  statement  of  facts,  plaintiff  ap- 
peals.   Afilrmed. 

This  cause  was  tried  upon  the  following 
agreed  statement  of  facts: 

"The  county  judge  of  Logan  county  determin- 
ed to  build  a  jail  at  Booneville  and  eniployed  A. 
Klingensmith,  an  architect  of  Ft  Smith,  to 
draw  the  plans  and  specifications  and  to  super- 
intend it  He  was  to  receive  3  per  cent,  for 
drawing  plans  and  specifications  and  2  per  cent, 
for  superintending  it  Mr.  Klingensmith  did 
the  work  of  drawing  plans  and  specifications 
and  letting  the  contract  Based  on  a  low  bid,  his 
agreed  compensation  for  this  was  to  be  3  per 
cent  of  the  low  bid,  which  amounted  to  $210. 
The  county  judge  made  an  order  for  the  build- 
ing of  the  jail  September  17,  1912,  but  at  no 
time  did  eiuer  the  county  court  or  the  quorum 
court  of  Logan  county  make  any  appropriation 
for  the  building  of  the  jaU,  and  the  question  to 
be  raised  by  this  appeal  is  the  right  of  the 
architect  to  recover  for  his  work  when  no  ap- 
propriation whatever  was  made  by  the  county 
court  or  quorum  court,  notwithstanding  he  did 
the  work  under  the  directions  of  the  county 
judge,  and  there  is  no  county  court  order  ap- 
pointing him  as  architect  but  there  is  one  ap- 
proving his  plans." 

Appellant  requested  the  court  to  make  a 
declaration  of  law  predicated  upon  the  above 
statement  which  was  to  the  effect  that  ap- 
pellant was  entitled  to  a  Judgment  for  the 
amount  sued  for.  The  court  refused  to  make 
this  declaration  of  law,  but  upon  the  con- 
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trary,  made  a  finding  In  favor  of  tbe  county, 
and  this  appeal  has  been  duly  prosecuted. 

Vincent  M.  Miles,  of  Uttle  Rock,  for  ai>- 
pellant  J.  D.  Benson,  of  Ozark,  for  ap- 
pellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  It  was  decided  in  the  case  of  Sad- 
ler V.  Craven,  93  Ark.  11,  123  S.  W.  365  (to 
quote  from  the  syllabus  in  that  case)  that: 

"Kirby's  Digest,  S  1011,  authorizing  the  coun- 
ty court  to  build  a  courthouse  or  jail  whenever 
it  shall  think  It  expedient  to  do  80,  was  not  re- 
pealed by  the  subsequent  statute  (Kirby's  Di- 
gest, i  1502),  providing  that  "no  county  court  or 
agent  of  any  county  shall  hereafter  make  any 
contract  on  behalf  of  the  county  unless  an  ap- 
propriation has  been  previously  made  therefor 
and  is  wholly  or  in  part  unexpended.'  " 

[1 ,  2]  Upon  the  authority  of  this  case,  the 
county  court  can  order  the  construction  of 
a  jail  even  in  the  absence  of  any  order  td 
that  effect  by  the  quorum  court,  or  of  any 
appropriation  by  that  court  And  it  may  be 
true  that  the  power  of  the  county  court  to 
contract  for  the  construction  of  a  court- 
house or  a  jail  through  proper  orders  of  tbat 
court  Implies  tbe  power  to  make  a  prelim- 
inary contract  with  an  architect  for  tbe 
preparation  of  plans  for  such  buildings.  But 
we  are  not  required  here  to  decide  whether 
the  county  court  has  the  right  to  make  this 
preliminary  contract  with  tbe  architect 
where  it  has  made  no  order  determining  tbe 
necessity  for  the  construction  of  such  build- 
ing and  its  purpose  to  build  It  We  must  as- 
sume tbat  the  terms  employed  in  the  agreed 
statement  of  facts  are  not  used  colloquially, 
but  In  their  technical  sense.  This  statement 
recites  tbat  the  county  judge  did  certain 
things  and  the  county  court  did  certain  other 
things,  and  this  distinction  shows  those 
terms  were  employed  advisedly.  The  county 
judge,  and  not  the  county  court,  made  an 
order  for  the  building  of  the  jail,  and  there 
was  never  any  appropriation  by  either  the 
county  court  or  the  quorum  court  for  that 
purpose.  It  does  not  appear  that  the  county 
court  undertook  to  make  any  contract  with 
appellant  for  the  preparation  of  these  plans, 
although  such  a  contract  was  made  by  the 
county  judge.  The  agreed  statement  of  facts 
recites  that  appellant  did  the  work  under 
the  directions  of  the  county  judge,  but  there 
was  no  county  court  order  appoiiiting  him  ar- 
chitect for  that  purpose.  There  Is  the  recital, 
however,  that  the  county  court  made  an  or- 
der approving  his  plans,  and  this  Is  the  only 
order  of  the  court  upon  which  appellant 
could  predicate  any  cause  of  action  against 
the  county.  But  the  majority  of  the  court 
thinks  this  order  approving  the  plans  did 
not  make  a  contract,  because  it  did  not  order 
tbe  construction  of  the  jail,  nor  did  It  un- 
dertake to  bind  the  county  to  make  any  use 
of  these  plans.  We  cannot  Interpolate  any- 
thing into  this  agreed  statement  of  facts 
which  will  add  any  validity  to  the  recital 


that  there  was  an  order  of  tbe  court  tip- 

proving  the  plans. 

That  order  does  not  undertake  to  bind  the 
county  to  pay  for  these  plans,  and  the  Judg- 
ment of  the  court  below  will  therefore  be 
affirmed. 


STATE  ex  rd.  MOOSB,  Atty.  Gen.,  t.  AB- 

KANSAS  COTTON  OIL  CO.     (No.  70.) 
(Supreme  Court  of  Arkansas.     Dec.  21,  1914.) 

Abatement  and  Revival  ((  39*)— Acnoss 
FOB  Penalties— "Debt"— Voi-UNTABT  Dis- 
solution OF  Corporation. 

Kirby's  Dig.  §$  957,  968,  anthorizini;  any 
corporation  to  surrender  its  charter,  and  con- 
ferring on  the  chancery  court  jurisdiction  to 
pay  the  debts  and  distribute  the  assets  among 
the  stockholders,  give  the  unqualified  ri^ht  to  a 
corporation  to  dissolve  at  any  time,  and  a  vol- 
untary dissolution  pending  action  by  the  state 
for  penalties  for  violation  of  the  anti-trust  stat- 
utes abates  the  action,  in  the  absence  of  any 
provision  for  the  enforcement  of  the  claim 
against  a  dissolved  corporation ;  for  an  action 
for  a  penalty  is  not  an  action  tor  a  "debt'' 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  194-204;  Dec.  Dig. 
§39.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt] 
Kirby,  J.,  dissenting. 

Appeal  from  Circuit  CJourt  Pulaski  Coun- 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  the  State,  on  tbe  relation  of 
Wm.  L.  Moose,  Attorney  General,  against 
the  Arkansas  Cotton  Oil  Company.  From  a 
judgment  sustaining  a  motion  to  abate  tbe 
action,  the  State  appeals.    Affirmed. 

Wm.  I*  Moose,  Atty.  (Jen.,  Jno.  P.  Stree- 
pey,  Asst  Atty.  Gen.,  and  Edw.  B.  Downle, 
of  Little  Rock,  for  the  State.  Moore,  Smith 
&  Moore  and  Cockrlll  &  Armistead,  all  of 
Little  Rock,  for  appellee. 

McCULLOCH,  G.  J.  This  Is  an  action  at 
law  instituted  by  the  Attorney  General 
against  the  Arkansas  Cotton  Oil  Compuny, 
a  domestic  corporation,  to  recover  penalties 
for  alleged  violation  of  the  anti-trust  stat- 
utes. During  the  pendency  of  the  action  in 
the  circuit  court  of  Pulasld  county,  the  de- 
fendant conveyed  all  of  Its  assets  to  another 
corporation  for  a  nominal  consideration,  and, 
by  a  resolution  adopted  by  a  majority  of 
the  stockholders,  filed  in  the  office  of  the 
Secretary  of  State,  surrendered  its  charter. 
Thereupon  a  motion  was  filed  In  this  case, 
by  one  who  had  been  a  stoddiolder  of  the 
dissolved  corporation  and  tbe  vice  president 
and  secretary  thereof,  to  abate  the  action, 
on  the  ground  that  since  the  corxwrntion 
had  dissolved,  an  action  against  it  could  no 
longer  be  maintained.  The  court  sustained 
the  motion,  and  the  Attorney  General  appeal- 
ed to  this  court 

There  is  a  statute  concerning  the  voluntary 
dissolution  of  corporations,  which  reads  as 
follows: 

"Sec.  9S7.  Any  corporation  may  snrrender  ita 
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charter  hy  resolution  adopted  by  the  majority 
in  value  of  the  holders  of  the  stock  thereof  and 
a  certified  copy  of  such  resolution  filed  in  the 
office  of  the  Secretary  of  State,  and  a  copy  there- 
of filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  such  corporation  is  organized, 
shall  have  effect  to  extinguish  such  corporation. 
"Sec.  9G8.  When  any  corporation  has  sur- 
rendered its  charter  the  chancery  court  shall 
have  jariadiction  to  pay  its  debts  and  to  dis- 
tribute its  assets  among  the  stockholders  ac- 
cording to  their  several  interests."  Kirby's  Di- 
gest, if  957,  058. 

■  Other  sections  of  the  statute  provide  for 
dissolution  by  decree  of  a  chancery  court,  at 
the  Instance  of  stockholders  or  creditors. 
The  doctrine  seems  to  be  settled  by  many 
courts  of  the  American  states  that  the  effect 
of  a  dissolution  of  a  corporation  is  to  abate 
actions  pending  against  it  at  the  time  of  its 
dissolution,  "in  the  absence  of  a  statute  pro- 
Tiding  for  the  continuation  of  such  actions." 
10  Cyc.  of  Law,  pp.  1316,  1317.  The  authori- 
ties on  that  subject  are  collated  in  the  en- 
cyclopedia. It  la  said  in  most  of  the  cases 
that  the  courts,  In  thus  holding  to  the  doc- 
trine, are  following  the  common  law  on  the 
subject ;  but  it  is  pointed  out  that  there  was 
no  such  doctrine  at  common  law,  for  the  rea- 
son that  business  corporations  were  un- 
known at  that  time,  and  there  only  existed 
those  which  were  either  municipal,  ecclesias- 
tical, or  eleemosynary.  How  far  we  would 
feel  constrained  to  go  in  following  those  de- 
cisions in  a  case  involving  a  suit  against  a 
corporation  to  recover  a  debt,  we  need  not 
now  stop  to  consider,  for,  in  the  light  of 
oar  statutes  on  the  subject,  a  discussion  of 
the  effect  of  a  dissolution  during  the  pend- 
ency of  such  an  action  would  seem  to  be 
academic.  The  statute,  it  will  be  observed, 
gives  the  unqualified  right  to  dissolve,  and 
makes  provision  for  the  payment  of  debts 
and  distribution  of  assets.  It  means  that  by 
eiich  dissolution  the  existence  of  the  cor- 
poration is  terminated,  except  for  purposes 
specified  therein  either  expressly  or  by  nec- 
essary Implication.  5  Thompson  on  Corp. 
i  6478.  In  the  case  of  Freeo  Valley  R.  Co. 
V.  Hodges,  105  Ark.  814,  151  S.  W.  281,  we 
said,  in  discussing  this  statute,  that: 

Even  "in  the  absence  of  a  statute  on  the  sub,- 
ject,  the  decided  weight  of  authority  is  that 
strictly  private  corporations  may  surrender 
their  charters  and  dissolve  themselves,  except 
BO  far  as  creditors  have  a  right  to  object." 

We  have  here  no  action  for  the  payment 
of  debts.  This  Is  one  by  the  state  to  recover 
a  penalty ;  the  purpose  being  not  to  recover  a 
debt,  but  to  punish  for  alleged  infractions 
of  the  law.  The  statute  makes  no  provision 
for  the  continuance  or  survival  of  any  such 
action  against  a  dissolved  corporation. 

It  is  Insisted  that  the  suit  cannot  be  abated 
as  against  the  state,  and  for  ground  of  that 
contention  it  Is  said  that  the  state  would  be 
without  a  remedy.  But  we  Inquire:  Why 
cannot  the  action  be  abated.  If  there  is 
nothing  in  the  statute  which  authorizes  its 
continuance?  The  legislative  will  Is  supreme, 
and  the  unqualified  right  of  dissolution  la 


declared  In  the  statute.  The  statute  does, 
as  before  stated,  contain  a  provision  for  the 
payment  of  debts  and  distribution  of  assets, 
but  this  does  not,  for  obvious  reasons,  apply 
to  the  recovery  of  a  penalty.  The  distinction 
between  a  penalty  and  a  debt  is  pointed  out 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Huntington  v.  Attrill,  146  U. 
S.  657,  13  Sup.  Ot.  224,  36  U  Ed.  1123. 
Speaking  of  penal  statutes,  the  court  said: 

"Strictly  and  primarily,  they  denote  punish- 
ment, whether  corporal  or  pecuniary,  imposed 
and  enforced  by  the  state  for  a  crime  or  offense 
against  its  laws." 

In  1  R.  C.  L.  i  46,  pp.  47,  48,  it  la  said: 

"As  to  what  is  a  penal  action  the  rule  is  that 
where  an  action  is  founded  entirely  upon  a 
statute,  and  the  only  object  of  it  is  to  recover 
a  penalty  or  forfeiture,  it  is  clearly  a  penal  ac- 
tion. But  where  the  damages  are  given  wholly 
to  the  party  Injured,  as  compensation  for  the 
wrong  and  Injury,  the  statute  having  for  its 
object  more  the  indemnification  of  the  plaintiff 
than  the  punishment  of  the  defendant,  the  ac- 
tion is  not  penal,  properly  so  called,  but  reme~ 
dial.  In  other  words,  where  a  liability  is  im- 
posed by  statute  upon  a  person  purely  for  a 
violation  of  its  provisions,  the  statute  is  penal; 
but  where  it  ii  a  statute  which  is  merely  declar- 
atory of  a  common-law  right,  coupled  with  a 
means  or  way  enacted  for  its  enforcement,  giv- 
ing a  remedy  for  an  injury  against  the  person 
by  whom  it  is  committed  to  the  person  injured, 
and  either  limiting  the  recovery  to  the  amount 
of  loss  sustained  or  to  cumulative  damages  as 
compensation  for  the  injury,  it  is  a  remedial 
statute." 

Since  there  Is  no  provision  in  the  statute 
for  the  payment  of  this  kind  of  a  claim 
against  a  dissolved  corporation.  It  is  plain 
that  there  can  be  neither  a  continuation  of 
the  action  nor  a  revival  thereof.  Whether 
there  would  be  an  abatement  of  an  action 
which  does,  in  effect,  survive  under  the  stat- 
ute we  need  not  stop  to  Inquire,  for  the  rea- 
son that  that  question  is  not  raised  here. 
We  have  before  us  the  question  of  enforce- 
ment of  a  strictiy  penal  statute,  which  does 
not  survive  under  this  or  any  other  statute, 
no  provision  is  made  for  the  enforcement  of 
such  claim  against  a  dissolved  corporation, 
and  it  necessarily  follows  that  the  action' 
does  not  survive  even  where  the  dissolution 
takes  place  after  the  commencement  of  the 
action. 

The  state,  to  sustain  its  contention,  relies 
upon  the  case  of  Shayne  v.  Evening  Post  Pub- 
lishing Co.,  168  N.  X.  70,  61  N.  E.  115,  66  L. 
R.  A.  777,  85  Am.  St  Rep.  664,  an  opinion  of 
the  New  Tork  Court  of  Appeals  rendered  by 
Judge  Parker.  That  was  an  action  for  libel 
against  a  domestic  corporation,  and,  the  char- 
ter of  the  corporation  having  expired  by  limi- 
tation during  the  pendency  of  the  action, 
there  was  a  motion  to  revive  or  continue  the 
action  in  the  name  of  the  trustees ;  the  mo- 
tion being  founded  on  a  statute  of  that  state 
which  provided  that,  upon  the  dissolution  of 
any  corporation,  the  directors  shall  be  the 
trustees  of  the  creditors,  stockholders,  or 
.members,  with  full  power  to  settie  the  affairs 
of  the  corporation,  collect  and  pay  outstand-. 
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Ing  debts,  and  distribute  surplus  proceeds. 
The  court  held  that  the  action  for  Ubel  came 
within  the  terms  of  the  statute,  and  that  the 
cause  should  be  revived  against  the  former 
directors  of  the  defunct  corporation  as  trus- 
tees. There  is  much  in  the  opinion  In  that 
case  which  seems  to  be  at  variance  with  the 
current  of  American  authority ;  but  whether 
it  should  be  followed  In  a  case  Involving  the 
right  to  revive  an  action  against  a  corpora- 
tion for  liability  other  than  a  penalty  we  need 
not  consider.  It  has  much  persuasive  force, 
but  it  is  not  an  authority  on  the  question 
now  before  us.  Whether  that  court  was 
right  or  wrong  In  deciding  that  an  action  for 
libd  fell  within  the  terms  of  the  statute, 
that  question  Is  not  pertinent  to  the  issue 
now  before  us.  We  must  look  for  a  solution 
of  this  question  to  the  statutes  of  our  own 
state,  which  provide  for  the  payment  of  debts 
and  distribution  of  assets  of  a  dissolved  cor- 
poration, but  not  for  the  payment  of  penal- 
ties. 

A  decision  of  one  of  the  Texas  Courts  of 
Civil  Appeals  is  precisely  In  point  Mason  v. 
Adoue,  30  Tex.  Civ.  Aw>.  276,  70  S.  W,  347. 
That  was  an  action,  the  same  as  this,  to  col- 
lect penalties  for  alleged  violation  of  the  anti- 
trust laws  of  that  state ;  and  during  the  pend- 
ency of  the  action  the  defendant  corpora- 
tion was  dissolved  by  the  judgment  of  anoth- 
er court,  and  it  was  held  that  tliis  operated 
as  an  abatement  of  the  action.  The  Supreme 
Court  of  that  state  denied  a  petition  for  a 
writ  of  error.  We  are  of  the  opinion  that 
that  is  the  correct  solution  here,  and  that  the 
circuit  court  was  correct  in  entering  an  order 
abating  the  action. 

Our  attention  Is  called  to  the  third  section 
of  the  anti-trust  statute  of  1905  (Laws  1005, 
p.  3),  which  provides,  in  addition  to  the  pen- 
alty prescribed  in  section  2,  that  any  corpo- 
ration organized  under  the  laws  of  this  state 
found  guilty  of  a  violation  of  the  terms  of 
the  statute  shall  forfeit  its  charter;  such 
forfeiture  to  be  declared  by  any  court  of  com- 
petent jurisdiction.  It  is  argued  that  this 
provision  of  the  statute  is  inconsistent  with 
the  right  of  voluntary  dissolution  of  a  cor- 
poration during  the  pendency  of  the  state's 
suit  to  enforce  penalties.  The  act  of  1905 
does  not  attempt,  in  express  terms,  to  repeal 
any  other  statute,  except  the  Act  of  1899 
(Laws  1899,  p.  288)  which  relates  to  the  same 
subject  It  is  not  a  general  statute  covering 
the  laws  on  the  subject  of  the  organization, 
control,  and  dissolution  of  corporations,  and 
therefore  does  not  repeal  any  other  statutes 
by  implication,  except  such  as  are  In  irrecon- 
cilable repugnance  to  It  It  does  not  deal  at 
all  with  the  question  of  Toluntary  dissolution 
of  corporations,  and  It  would  be  extending 
the  force  of  the  statute  beyond  its  legitimate 
scope  to  hold  that  it  took  away  or  limited  the 
right  of  voluntary  dissolution  expressly  and 
unqualifledly '  conferred  by  another  statute 
There  are  no  limitations  as  to  time  or  dream- 


stances  in  the  statute  conferring  the  right 
of  voluntary  dissolution,  and  this  provision 
In  the  act  of  1905  cannot  be  reasonably  con- 
strued as  a  limitation  on  that  ri^t 

It  Is  urged  that  the  effect  of  this  holding 
is  to  thwart  the  efTorts  of  the  state  to  enforce 
the  anti-trust  laws,  giving  corporations  the 
privilege  of  defeating  the  state's  right  of  ac- 
tion by  voluntary  dissolution.  But  the  an- 
swer to  this  is  that  the  remedy  lies  with  tlie 
Legislature.  It  Is  entirely  within  the  power 
of  the  lawmakers  to  declare  that  a  dissolu- 
tion shall  not  abate  an  action  to  enforce  the 
anti-trust  laws,  and  that,  notwithstanding 
such  dissolution,  the  accrued  penalties  shall 
be  enforceable  against  the  assets  of  the  cor- 
poration. Until  that  remedy  is  provided  by 
the  lawmakers  themselves,  none  can  be  mold- 
ed by  the  courts.  In  the  face  of  the  statutes 
now  in  existence  which  expressly  and  un- 
qualifiedly give  the  right  of  dissolution  with- 
out any  provision,  after  such  dissolution,  for 
the  enforcement  of  penalties 

Judgment  affirmed. 

KIRBY,  J.,  dissents. 


WILLIAMS  V.  McCABE.     (No.  60.) 
(Supreme  Court  of  Arkansas.     Dec.  14,  1914.) 

1.  ExcEPTioNB,  Bzu.  or  (i  39*)  —  Tub  vor 

FiLIRO. 

A  bill  of  exceptions  must  not  only  be  sign- 
ed in  the  time  allowed,  but  should  be  filed  with 
the  clerk  within  that  bme. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  i|  61,  62,  54-56,  60;  Dec. 
Dig.  i  39.*]  ^^ 

2.  Affeai.  and  Ebbob  (§  611*)  —  Record  — 
Time  of  Fiuno  Bill  of  Exceptions  — 
Tbanscbipt. 

Where  the  record  on  appeal  does  not  show 
that  tl>e  bill  of  exception  was  filed  or  sifted, 
and  the  certificate  of  the  clerk  to  the  transcript 
was  made  after  the  90  days  allowed  for  the  sign- 
ing and  filing  of  the  bill  and  was  the  only  rec- 
ord at  the  time  of  filing  the  bill,  the  record  con- 
clusively showB  that  the  bill  was  not  filed  in  the 
time  allowed  and  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2319-2321;  Dec  Dig.  f 
511.*] 

.  Appeal  from  Circuit  Court  Perry  County; 
Robt  J.  Lea,  Judge. 

Replevin  by  M.  M.  McCabe  against  EL  B. 
Williams.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jones  &  Owens,  of  Little  Rock,  for  appel- 
lant John  L.  HIU,  of  Perryville,  and  Sellers 
&  Sellers,  of  Morrilton,  for  appellee. 

HABT,  J.  This  is  an  action  of  repteTln 
brought  by  M.  M.  McCabe  against  E.  B.  Wil- 
liams for  a  mule.  The  plaintiff  based  his 
right  to  recover  upon  allegation  and  proof 
that  the  defendant  had  by  false  and  fraadn- 
lent  misrepresentation  Induced  him  to  ex- 
change his  mule  for  a  pair  of  ponies.  There 
was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  has  appealed. 
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Counsel  for  tbe  defendant  asks  that  the 
Judgment  be  reversed  for  two  reasons:  First, 
because  there  la  not  sufficient  evidence  to 
warrant  tbe  verdict;  and,  second,  because 
tbe  court  erred  In  refusing  to  give  certain 
Instructions  asked  by  him.  On  the  other 
band,  counsel  for  the  plaintiff  ask  that  the 
Judgment  be  affirmed  because  no  bill  of  ex- 
ceptions was  signed  by  the  presiding  Judge 
and  ffied  with  the  clerk  of  the  court  within 
the  time  allowed  by  the  court 

The  Judgment  in  the  case  was  rendered  on 
the  7th  day  of  February,  1914.  A  motion 
for  a  new  trial  was  filed  and  overruled  on 
the  same  day,  and  the  defendant  was  given 
90  days  within  which  to  prepare  and  file  his 
bill  of  exceptiona  The  record  does  not  show 
that  the  bill  of  exceptions  was  signed  by  the 
Judge,  or  filed  with  the  clerk. 

[1, 2]  The  bill  of  exceptions  should  not 
only  have  been  signed  within  the  time  al- 
lowed, but  should  have  been  filed  with  the 
clerk  within  that  time.  Pekln  Stave  Co.  v. 
•Watts,  95  Ark.  331, 129  S.  W.  796. 

In  the  case  of  Carnehan  r.  Parker,  102 
Ark.  439,  144  N.  W.  907,  the  court  said  that 
It  has  long  been  held  that  a  bill  T>f  excep- 
tions can  only  be  signed  by  the  Judge  before 
whom  the  case  was  tried  and  the  exceptions 
made,  and  that  one  not  so  signed  is  a  nullity 
and  cannot  be  noticed. 

The  clerk's  certificate  to  the  transcript  was 
made  on  the  12th  day  of  May,  1914.  As  we 
have  already  seen,  90  days  was  given  the  de- 
fendant within  which  to  prepare  and  file  his 
bill  of  exceptions.  The  record  does  not  show 
that  the  bill  of  exceptions  was  ever  signed  by 
the  Judge  or  filed  with  the  clerk.  The  cer- 
tificate of  the  clerk  certifying  to  the  tran- 
script in  the  case  was  more  than  90  days  aft- 
er the  7th  day  of  February,  1914.  Therefore, 
if  the  clerk's  certificate  be  considered  suffi- 
cient to  show  that  the  bill  of  exceptions  was 
filed  on  that  day,  the  record  shows  conclu- 
sively that  it  was  not  filed  within  the  time 
allowed,  and  the  court  cannot  consider  it 
See  Madison  County  v.  Maples,  103  Ark.  44, 
145  S.  W.  887. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


NANCE  et  al.  v.  POLK.    (No.  88.) 
(Supreme  Court  of  Arkansas.     Dec.  21,  1914.) 

1.  MoBTOAOES  a  38*)   —  Craractbb  of  Ir- 

BTBUMENT— SUFFICIENCT  OF  EVIDENCE. 

In  an  action  to  have  an  absolute  deed  to  a 
person  who  executed  an  option  to  repnrchase 
declared  a  mortgage,  evidence  held  to  support  a 
findinfc  that  the  transaction  was  not  a  mort- 
gage, but  a  sale  with  a  contract  for  a  resale. 

[Ed.   Note. — For  other  cases,   see  Mortgages, 
Cent.  Dig.  SS  108-111:   Dec.  Dig.  g  38.*] 

2.  Vendor  and  Pckchaseb  (g  18*)— Option 
— AesioNMBNT— Rights  or  Assignee. 

Where  a  party  who  had  executed  an  option 
for  the  purchase  of  land  had  notice,  when  he 
made  a  payment  to  the  original  holder  of  the 


option  to  extinguish  hitr  right  to  exercise  the 
option,  that  the  option  liad  been  assigned,  the 
acceptance  of  such  payment  did  not  extinguish 
the  rights  of  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  23;   Dec.  Dig.  g  18.*] 

Appeals  from  Clay  Chancery  Court;  Cbas. 
D.  Frierson,  Chancellor. 

Suit  by  b:  F.  Nance  and  another  against 
W.  D.  Polk.  From  a  decree  granting  plaln- 
tifts  insufficient  relief,  they  appeal,  and  de- 
fendant cross-appeala    Affirmed. 

J.  li.  Taylor  and  F.  G.  Taylor,  both  of  Cor- 
ning, for  appellants.  C.  L.  Daniel  and  O.  B. 
Oliver,  both  of  Corning,  for  appellee. 

McCUtiLOCH,  C.  J.  [1]  This  Is  an  action 
instituted  in  the  chancery  court  of  Clay  coun- 
ty by  appellants,  B.  F.  Nance  and  A.  G. 
Nance,  against  appellee,  W.  D.  Polk,  to  re- 
deem a  certain  tract  of  land  from  a  convey- 
ance absolute  in  form  but  alleged  to  have 
been  executed  as  a  mortgage  for  the  security 
pf  debt  The  tract  of  land  In  controversy 
contained  about  44  acres  and  is  a  farm  in 
Clay  county  which  was  owned  by  B.  F. 
Nance,  one  of  the  appellants.  He  mortgaged 
it,  prior  to  the  year  1905,  to  one  Imboden,  to 
secure  a  debt  of  1800  and  interest,  evidenced 
by  note,  and  on  March  7,  1905,  he  conveyed 
the  land  to  appellee,  Polk,  by  deed  in  ab- 
solute form,  reciting  a  cash  consideration  of 
$500.  On  the  same  day,  Polk  executed  and 
delivered  to  B.  F.  Nance  an  instrument  of 
writing  in  the  following  form: 

"Coming,  Arkansas,  March  7,  1905. 

"This  is  to  certify  that  I  have  bought  the  fol- 
lowing lands  from  B.  F.  Nance,  and  on  the  re- 
turn of  tbe  amount  of  money  paid  said  Nance 
on  the  place,  with  10  per  cent  interest,  will  deed 
tbe  land  back  to  Nance.  (Here  follows  descrip- 
tion of  the  land  in  controversy.) 

"(Signed)    W.  D.  Polk." 

B.  P.  Nance  transferred  the  instrument  of 
writing  which  is  described  above  to  his  son, 

A.  G.  Nance,  some  time  prior  to  the  date  of 
the  institution  of  this  suit,  which  was  on  De- 
cember 29,  1911,  and  they  allege  in  the  com- 
plaint that  the  deed  of  B.  P.  Nance  to  Polk, 
while  absolute  in  form,  was  intended  as  se- 
curity of  'an  indebtedness  to  Polk  Tor  the 
amount  paid  out  by  him  for  B.  F.  Nance  In 
satisfaction  of  the  mortgage  debt  to  Imboden. 
It  is  undisputed  that,  subsequent  to  the  orig- 
inal transaction  between  Polk  and  B.  P. 
Nance,  the  former  paid  off  the  Imboden  mort- 
gage. Appellee  in  his  answer  denied  that  the 
instrument  was  intended  as  a  mortgage,  but 
alleges  that  he  purchased  the  land  outright 
from  B.  F.  Nance  for  the  consideration  of 
?1,600,  which  was  represented  by  the  amount 
which  he  (Polk)  paid  out  in  discharge  of  the 
Imboden  mortgage  debt;  also,  an  unsecured 
debt  of  B.  F.  Nance  to  the  Bank  of  Coming, 
of  which  Polk  was  president;  and  also  a 
debt  of  B.  F.  Nance  to  Polk  himself;  and  a 
balance  of  |250  for  which  Polk  executed  to 

B.  F.  Nance  his  negotiable  promissory  note. 


•For  otlitr 
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payable  six  months  after  date  with  Interest 
The  chancellor  found  that  the  conveyance 
to  Polk,  and  the  Instrument  ol  writing  where- 
by he  undertook  to  reconvey  the  land  to  B. 

F.  Nance,  did  not  constitute  a  mortgage,  but 
held  that  it  constituted  a  contract  for  resale, 
and  entered  a  decree  permitting  appellant  A. 

G.  Nance  to  exercise  the  option  to  purchase 
the  land  on  payment  of  the  sum  of  $1,600, 
with  Interest  at  the  rate  specified  in  the  con- 
tract, from  the  date  of  the  original  transac- 
tion. Appellee  has  cross-appealed  from  that 
part  of  the  decree  which  permits  appellant 
A.  G.  Nance  to  exercise  at  this  time  the  op- 
tion as  to  the  purchase  under  the  contract 
Appellee  went  into  possession  of  the  land  as 
soon  as  the  conveyance  was  executed  and  de- 
livered to  him  and  has  remained  In  posses- 
sion continuously  since  that  time,  receiving 
the  rents  and  profits,  which  have  amounted  to 
the  gross  sum  of  $250  per  annum.  Appellants 
ask  an  accounting,  and  that  appellee  be 
charged  with  the  rents  and  profits  of  the 
land,  and  that  the  same  be  credited  on  the 
amount  to  be  paid  in  redemption  from  the 
mortgage.  The  chancery  court  held  against 
them  on  that  point  and  decided'  that  as  the 
transaction  was  merely  an  option  to  purchase, 
and  not  a  mortgage,  tiie  appellee  was  not  an- 
swerable for  rents  and  profits,  as  It  was 
not  so  specified  in  the  contract 

Appellee  executed  to  B.  "F.  Nance,  on  the 
date  of  the  conveyance  aforesaid,  his  note 
for  $250,  payable  in  six  months  after  date; 
but  this  note  was  not  actually  turned  over 
to  B.  F.  Nance  until  some  time  In  the  year 
1910.  Appellee,  In  his  testimony,  explains 
that  the  note  was  left  by  Nance  at  the  bank 
with  other  papers,  and  that  it  was  considered 
as  having  been  delivered  to  blm.  There  is 
no  very  satisfactory  evidence  In  the  record 
why  this  note  was  not  actually  turned  over 
to  Nance,  who  left  the  state  shortly  after 
the  execution  of  the  Instrument  and  remain- 
ed away  for  several  years;  but  it  is  undis- 
puted Uiat  when  B.  F.  Nance  came  back  to 
the  state  in  1910  the  note  was  delivered  to 
him,  and  in  January,  1911,  by  arrangement 
between  him  and  appellee  Polk,  he  went  to 
the  bank  and  received  $500  and  surrendered 
the  note.  In  his  first  deposition,  B.  F.  Nance 
testified  that  this  sum  of  money  was  not 
paid  to  him  in  ^tisfactlon  of  the  note,  or 
with  reference  at  all  to  the  land  transaction, 
but  that  It  was  an  amount  of  money  which 
Polk  had  collected  for  him  on  the  note  of 
another  party.  In  a  subsequent  deposition, 
be  corrected  his  former  statement  and  admit- 
ted that  the  $500  was  paid  to  him  with  ref- 
erence to  the  land  transaction,  but  he  states 
that  he  bad  prior  to  that  time  assigned  to 
bis  son,  A.  G.  Nance,  all  right  to  the  land 
under  tlie  contract,  and  his  son  owed  him  a 
balance  of  $500  on  the  transaction,  and  that 
the  payment  of  the  $500  by  appellee  was  to 
cover  this  remaining  interest  which  he  had  In 
the  land;  that  Is  to  say,  the  balance  which 


Ills  son  owed  him.  This  Is  not. a  very  sat- 
isfactory explanation  of  the  transaction,  for 
It  is  difficult  to  understand  why  appellee,  un- 
der those  circumstances,  should  have  paid 
tliat  sum  of  money  to  B.  F.  Nance.  Appellee 
testified  that  after  B.  F.  Nance  took  the 
note  in  possession  in  1910,  a  conversation  oc- 
curred between  them  In  which  be  asked 
Nance  whether  or  not  be  wanted  to  exercise 
bis  option  and  buy  the  land  back  or  receive 
the  money  on  the  note,  and  that  Nance  told 
him  that  he  did  not  want  the  land,  but  must 
have  $500.  He  testified  that  they  agreed 
that  Nance  was  to  accept  the  $500  as  a  final 
settlement  of  the  matter,  and  that  he  author- 
ized the  cashier  of  the  bank  to  pay  it  over 
to  him  and  take  up  the  note,  which  was  done. 
The  payment  of  the  sum  of  $500  exceeded,  to 
the  extent  of  about  $120,  the  amount  of  the 
note  and  accrued  Interest 

Our  conclusion  Is  that  the  chancellor  was 
correct  In  holding  that  the  transaction  did 
not  constitute  a  mortgage;  at  least,  after 
giving  due  force  to  the  finding  of  the  chancel- 
lor upon  the  disputed  questions  of  fact  which 
relate  to  the  transactions  between  the  par- 
ties, we  think  that  his  finding  Is  not  contrary 
to  the  preponderance  of  the  evidence.  The 
language  used  In  the  written  ctmtract  indi- 
cates an  Intention  to  treat  the  transaction  as 
a  purchase  of  the  land  by  appellee  from  B. 
F.  Nance,  and  an  agreement  to  resell  to  the 
latter  for  the  same  consideration.  But  even 
if  it  be  treated  as  ambiguous  to  the  extent 
tliat  extrinsic  evidence  is  admissible  to  aid 
In  Interpretation  of  the  instrument  we  can- 
not say  that  the  diancellor.  In  the  light  of 
the  evidence  which  was  adduced,  was  wrong 
in  declaring  that  the  contract  was.  one  for  the 
resale  of  the  property,  and  not  that  the  con- 
veyance was  Intended  as  a  mortgage.  There 
are  many  decisions  of  this  court  which  settle 
the  law  with  reference  to  the  circumstances 
under  which  a  conveyance  In  absolute  form 
may  be  treated  as  a  mortgage,  and  the  degree 
of  proof  necessary  In  such  cases.  Hays  ▼. 
Emerson,  75  Ark.  651,  87  S.  W.  1027;  Rush- 
ton  V.  Mclllvene,  88  Ark.  299,  114  S.  W.  709. 
See  other  cases  cited  on  the  briefs  of  counseL 

[2]  Appellee,  In  support  of  his  cross-appeal, 
insists  that  appellant,  B.  F.  Nance,  by  acs 
ceptance  of  the  $500  paid  to  him,  elected  to 
waive  his  option  to  repurchase  the  land, 
and  that  the  rights  under  the  contract  cannot 
now  be  exercised.  He  also  contends,  and  ao 
testified  in  the  case,  that  when  this  payment 
was  made,  be  had  no  notice  of  the  assign- 
ment of  the  instrument  to  A.  G.  Nance.  We 
think  that  the  contention  is  sound  to  the  ex- 
tent that  the  acceptance  by  B.  F.  Nance  op- 
erated as  an  election  to  waive  bis  option  and 
that  It  extinguished  his  right  to  exercise  the 
option.  But  tl>e  evidence  tends  to  show  that 
the  contract  liad,  previous  to  that  time,  been 
assigned  to  A.  G.  Nance,  and  tiiat  aK>eUee 
had  notice  of  that  fact  There  is  a  sharp 
conflict  In  the  testimony  on  this  point  snd 
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there  la  much  testimony  In  the  record.  It 
must  be  conceded,  tending  to  diacredlt  the 
claim  of  appellants  that  there  was  ever  any 
assignment  at  all  of  the  contract;  but  the 
chancellor  has  found  In  favor  of  appellants 
on  that  Issue,  and  our  conclusion  Is  that  the 
testimony  Is  so  evenly  balanced  that  we  are 
unable  to  say  that  the  chancellor  was  wrong 
In  reaching  that  conclusion  upon  the  facts. 
Appellee  testified  positively  that  he  had  no 
information  that  the  contract  had  been  trans- 
ferred until  about  the  time  this  suit  was  com- 
menced, but  there  is  enough  evidence  to  war- 
rant a  finding  that  he  had  sufficient  informa- 
tion on  the  subject  to  put  him  upon  notice 
that  A.  O.  Nance  claimed  rights  under  the 
contract  Therefore  we  think  the  chancel- 
lor was  correct  in  holding  that,  while  B.  F. 
Nance  had  waived  his  right  to  exercise  the 
option  if  the  contract  was  still  held  by  him, 
his  acceptance  of  the  $500  did  not  extinguish 
the  rights  of  his  son,  to  whom  he  had  trans- 
ferred the  contract. 

The  decree  of  the  diancellor  is,  upon  the 
whole,  correct,  and  the  same  Is  affirmed. 


LEWIS  et  al.  v.  YOUNG  et  aL    (No.  73.) 
(Supreme  Court  of  Arkansas.    Dec.  21,  1914.) 
Schools  and  School  Dibtbicts  (i  87*)— Cbb- 

ATioN — ^BouNDABiEs— Notice. 

Kirby's  Dig.  §  7540,  provides  that,  when  a 
change  of  boundaries  of  school  districts  is  pro- 
posed, notice  shall  be  given  by  putting  u^  hand- 
bills in  four  or  more  conspicuous  places  m  each 
district  to  be  affected,  such  notices  to  be  posted 
30  days  before  the  convening  of  the  court  to 
which  the  petition  is  to  be  presented.  Held, 
that  the  posting  of  such  notices  is  jurisdictional ; 
and  hence,  where  the  boundaries  of  a  new  dis- 
trict were  to  include  parts  of  two  other  dis- 
tricts, a  failure  to  post  notice  in  one  of  the 
districts  was  fatal,  though  all  the  electors  resid- 
ing in  that  district  signed  the  petition  for  the 
change. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ${  00,  65,  67;  Dec 
Dig.  i  37.»] 

Appeal  from  Circuit  Ciourt,  (Columbia  Coun- 
ty ;   W.  E.  Patterson,  Judge. 

Proceeding  by  A.  O.  Young  and  others  to 
create  a  new  school  district  out  of  certain 
other  districts,  to  which  S.  H.  Lewis  and 
others  filed  objections.  An  order  of  the  coun- 
ty court  fixing  the  boundaries  of  the  new  dis- 
trict having  been  affirmed  on  appeal  to  the 
circuit  court,  objectors  appeal.  Reversed 
and  remanded. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lants.   CL  W.  McKay,  of  Magnolia,  for  appel- 


HART,  J.  Section  7544  of  Kirby's  Digest 
provides  that  the  county  court  shall  have  the 
right  to  form  new  school  districts  or  change 
the  boundaries  thereof  upon  a  petition  of 
the  majority  of  all  the  electors  residing  upon 
the  territory  of  the  districts  to  be  divided. 

Section  7540  of  Kirby's  Digest  reads  as 
follows: 


"When  a  change  Is  proposed  in  any  school 
district  notice  shall  be  given  by  the  parties 
proposing  the  change,  by  putting  up  handbills 
in  four  or  more  conspicuous  places  in  each  dis- 
trict to  be  affected,  one  of  said  notices  to  be 
placed  on  the  public  school  building  in  each  af- 
fected district.  All  of  said  notices  to  be  posted 
thirty  days  before  the  convening  of  the  court 
to  which  they  prot><»e  to  present  their  petition; 
said  notices  shall  give  a  geographical  description 
of  the  proposed  change.'' 

Under  these  statutes  appellees,  who  are 
electors  of  school  district  No.  3  in  Columbia 
county.  Ark.,  filed  a  petition  with  the  county 
court  and  gave  the  notice  providing  that  a 
new  school  district  would  be  formed  out  of 
school  district  No.  3,  and  the  boundaries  of 
the  new  district  were  described  In  the  peti- 
tion and  notices.  After  the  notices  were  post- 
ed, and  while  appellees  were  circulating  the 
petition,  they  discovered  from  the  county 
court  records  that  a  part  of  the  territory  in- 
cluded In  the  description  of  the  proposed  new 
district  was  in  district  No.  64,  Instead  of  dis- 
trict No.  3.  Both  of  these  districts  were  com- 
mon school  districts.  There  were  14  electors 
living  In  district  No.  64  who  believed  them- 
selves to  be  living  In  district  No.  3.  For 
many  years  they  had  voted  and  paid  their 
taxes  on  personal  property  In  district  No.  3. 
These  14  persons  were  white  persons,  and  the 
remaining  electors  in  district  No.  64  were 
negroes.  After  the  mistake  was  discovered 
the  petition  was  presented  to  the  electors  In 
school  district  No.  64,  and  every  one  of  them 
signed  the  petition. 

Appellants  filed  a  coimter  petition  remon- 
strating against  the  formation  of  the  new 
district  The  county  court  made  an  order 
changing  the  boundaries  of  the  districts  so 
as  to  form  the  new  district  prayed  for  in  the 
petition.  Upon  appeal  to  the  circuit  court 
the  judgment  of  the  county  court  was  affirm- 
ed.   The  case  is  here  on  appeal. 

It  la  conceded  that  a  majority  of  the  elec- 
tors in  school  districts  Nos.  3  and  64  signed 
the  petition,  and  also  that  no  notice  as 
prescribed  by  the  statute  was  posted  In  dis- 
trict No.  64.  The  giving  of  the  notices  pre- 
scribed by  the  statute  was  a  prerequisite  to 
the  exercise  of  jurisdiction  by  the  county 
court'  and  this  Is  the  effect  of  our  decision 
In  the  case  of  McCray  v.  Cox,  105  Ark.  47, 
150  S.  W.  152. 

A  part  of  the  territory  in  the  new  district 
was  in  district  No.  64,  and  the  action  of  the 
coimty  court  In  dismembering  districts  No. 
3  and  No.  64,  both  common  school  districts, 
to  form  a  new  district  out  of  a  part  of  the 
territory  of  both  of  these  districts  was  with- 
out validity,  because  the  court  acquired  no 
jurisdiction  to  deal  with  any  part  of  district 
No.  64;  the  notice  required  by  the  statute 
not  having  been  given.  This  principle  of  law 
is  recognized  by  counsel  for  appellees,  but 
they  contend  that  it  is  not  applicable  under 
the  facts  In  Che  present  case,  because  all  of 
the  electors  residing  in  district  No.  64  signed 


•Wot  othar  ease*  see  sam*  topic  aod  mcUoh  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  K«7-No.  SarlM  ft  Bap'r  Indues 

Digitized  by  CjOOQ  IC 


1198 


171  SOUTHWESTEBN  BEPORTBR 


(Ark. 


the  petition,  and  to  have  given  the  notice 
would,  they  aay,  liave  been  a  useless  thing. 

But  It  may  be  that  property  owners  within 
district  No.  64  did  not  reside  within  the  dis- 
trict, and  therefore  did  not  sign  the  petition. 
They  were  interested  in  the  question  as  to 
whether  or  not  a  school  district  in  which 
their  property  was  situated  should  be  dis- 
membered, and  for  that  reason  notice  should 
have  been  given  so  that.  In  the  event  they 
saw  fit  to  do  so,  they  might  have  nsed  what- 
ever influence  they  might  have  had  with  their 
tenants  and  other  electors  residing  within  the 
district  to  cause  them  not  to  sign  the  petition. 

Therefore  it  cannot  be  said  that  giving  of 
the  notices  required  by  the  statute  would 
have  served  no  useful  purpose.  The  notice 
required  by  the  statute  not  having  been  post- 
ed in  district  No.  64,  the  county  court  had  no 
power  to  take  a  part  of  the  territory  em- 
braced In  that  district  and  transfer  it  Into 
another  district,  or  to  form  a  new  district 
with  It  and  a  part  of  district  No.  S. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
Inconsistent  with  this  opinion.' 


MILLSAPS  V.  TTRBAN.    (No.  78.) 
(Supreme  Court  of  Arkansas.    Dec.  21,  1914J 

1,  LOTTEBIKB  (J  8*)— POPULABITT  CoNTEOT. 

A  popularity  contest  in  which  voting  cou- 
pons were  issued  by  certain  merchants  to  be 
cast  for  the  contestants,  the  one  receiving  the 
highest  number  to  be  given  an  automobile,  with 
no  element  of  chance  in  it,  is  not  illegal  as  a 
lottery. 

[Ed.  Note.— For  other  cases,  see  Iiotteries, 
Cent.  Dig.  I  8:   Dec.  Dig.  |  3.*] 

2.  Contracts  (i  278«)— Bbeaoh— PoptnjLBixr 
Contest. 

Where  plaintiff  entered  into  a  contract  with 
defendant  to  work  to  secure  votes  in  a  popular- 
ity contest  by  making  sales  and  collections  for 
merchants  with  the  understanding  that,  if  she 
received  the  highest  number  of  votes,  she  was 
to  l>e  given  an  automobile,  and  the  defendant 
breached  the  contract  by  changing  the  condi- 
tions, so  that  another  received  more  votes  than 
plaintiff,  plaintiff  was  entitled  to  recover  the 
value  of  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1207-1213;    Dec.  Dig.  i  278.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Calvin  T.  Gotham,  Judge. 

Action  by  Mrs.  Maude  Urban  against  R. 
L.  Millsaps.  Judgment  for  the  plaintiff,  and 
defendant  api)eals.    Affirmed. 

Appellant  advertised  that  he  would  give 
away  an  automobile  under  the  conditions  and 
in  accordance  with  certain  rules  set  forth  in 
literature  distributed  by  him.  His  plan  was 
that  he  would  furnish  coupons  to  certain 
business  houses  in  the  city  of  Hot  Springs, 
wliich  had  become  members  of  the  Business 
Men's  Co-operative  Club,  a  name  given  to  the 
business  houses  which  had  arranged  to  pro- 


cure these  coupons  from  bim,  and  which  are 
hereinafter  designated  as  club  members,  and 
these  coupons  were  to  t>e  given  by  the  mem- 
bers of  this  club  to  their  customers  at  the 
rate  of  one  coupon  per  each  five  cents  worth 
of  merchandise  purchased  from  the  club 
member,  and  the  holders  of  these  coupons 
were  entitled  to  cast  them  as  ballots  in  a 
popularity  contest  for  some  lady  contestant 
for  this  automobile.  It  was  advertised  that 
the  contest  would  close  on  the  30th  of  April, 
1911,  at  8  p.  m.,  at  which  time  there  waa  to 
be  a  final  count  of  the  ballots  and  an  award 
of  the  prize,  but  prior  to  this  final  count 
there  was  to  be  a  count  each  Saturday  night 
of  the  votes  cast  that  week  and  an  announce- 
ment of  the  standing  of  the  candidates  made 
at  the  end  of  each  week. 

Appellee  entered  the  contest,  and  led  all 
the  other  contestants  until  the  final  result 
was  announced.  She  testified  that  appellant 
told  her  he  had  modlQed  the  rules  of  the 
contest  to  i)ermlt  ballots  to  be  cast,  not  only 
upon  coupons  Issued  for  purchases  made 
from  members  of  the  dub,  but  that  coapona 
might  be  issued  upon  collections  made  for 
such  members  by  contestants  upon  the  same 
terms  as  in  cases  of  purchase  of  merchandise 
direct  from  such  members.  Appellee  there- 
upon undertook  the  collection  of  various  ac- 
counts given  her  for  that  purpose  by  cinb 
members  and  cast  for  herself  the  coupons 
thus  earned. 

Appellant  testified  that  a  Mrs.  Ooates  was 
also  a  contestant,  and  that  on  the  last 
Wednesday  of  the  contest  Mrs.  Coates  sold 
her  chances  to  a  man  named  Bert  Walls, 
who  ran  a  cigar  stand  in  one  of  the  hotels  In 
Hot   Springs. 

The  Judges  who  bad  been  appointed  to  con- 
duct tite  contest  testified  that  after  this 
coupons  representing  1,000  votes  each  were 
cast  for  Mrs.  Coates  in  large  numbers,  and 
that  all  of  them  were  Issued  by  Mr.  Walls. 
These  Judges  reported  this  fact  to  appellant, 
and  protested  to  him  that  these  coupons 
were  not  being  voted  in  accordance  with  the 
rules  of  the  contest,  as  they  understood  them, 
but  they  were  told  by  appellant  that  any 
member  of  the  club  could  buy  any  number 
of  votes  and  do  with  them  whatever  be 
pleased,  and  that  the  coupons  did  not  have 
to  represent  actual  sales  of  merchandise  at 
all,  and  that,  as  Judges,  they  were  only  ex- 
pected to  count  and  certify  the  coupons  which 
had  been  voted  as  they  found  them.  The 
coupons  were  so  counted,  and  Mrs.  Coates 
was  found  to  have  the  majority,  but,  to 
make  this  majority.  It  was  necessary  to  In- 
clude the  coupons  Issued  by  Mr.  Walls. 

The  80tb  of  April  proved  to  be  Sunday,  and 
a  notice  was  published  in  a  daily  paper  that 
the  contest  would  be  extended  until  Tuesday 
of  the  following  week;  and,  while  it  is  not 
certain  that  coupons  were  cast  after  Satur- 
day  for   either   of   the   contestants   herein 
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oamed.  It  Is  altogetber  probable  that  they 
were  cast  for  both  of  them  after  that  date. 
But  appellee  says  she  was  104,000  votes 
ahead  when  the  voting  closed  on  Saturday. 

Appellee  says  that  appellant's  representa- 
tions to  her  as  to  how  he  would  award  the 
automobile  Induced  her  to  enter  the  contest, 
and  that  his  statement  of  Its  terms'  consti- 
tuted a  contract  on  appellant's  part  to  award 
the  automobile  to  her  If  she  compiled  with 
the  conditions  Imposed  and  received  the 
largest  number  of  votes.  The  case  was 
tried  In  her  behalf  on  the  theory  that  appel- 
lant and  Walls  conspired  together  to  de- 
fraud her  out  of  the  automobile,  and  she  tes- 
tified that  she  complained  to  appellant  about 
bis  conduct  of  the  contest,  and  that  he  told 
her  he  would  not  give  her  25  cents  for  her 
chance,  and  that  any  one  could  enter  the  con- 
test on  the  last  day,  and  that  he  would  sell 
any  one  all  the  chances  he  wanted.  Appel- 
lant offered  no  proof  whatever  in  his  own 
behalf,  but  Insists  that  appellee's  proof 
is  insufficient  to  establish  the  commission  of 
any  fraud  or  the  breach  of  any  contract.  At 
her  request  the  court  gave  the  following  In- 
struction: 

"If  the  jury  find  from  the  evidence  that  the 
plaintiff  entered  into  an  oral  contract  or  agree- 
ment with  the  defendant  to  work  to  secure  votes 
in  the  contest  for  an  automobile  with  the  under- 
standing that,  if  she  secured  the  highest  number 
of  legal  votes,  she  was  to  receive  said  automo- 
hile,  and  further  find  that  the  plaintiff  fully 
complied  with  all  the  conditions  on  her  part  to 
be  performed,  and  secured  the  highest  number 
of  legal  votes,  but  that  defendant  breached  the 
contract  between,  the  plaintiff  and  defendant, 
and  on  account  of  said  breach  the  plaintiff  was 
not  declared  the  winner  of  said  contest  and 
failed  to  secure  said  automobile,  you  will  find 
for  the  plaintiff  for  the  value  of  said  automobile, 
as  shown  by  the  testimony." 

Appellant  requested  the  court  to  charge 
the  Jury  as  follows: 

"The  court  instructs  yon  that,  before  you  can 
find  for  the  plaintiff  in  this  case,  you  must  first 
find  from  the  evidence,  by  a  preponderance  of 
the  proof,  that  on  the  30th  day  of  April  plain- 
tiff was  the  leading  contestant  in  the  contest; 
second,  that  there  was  a  conspiracy  to  defraud 
between  the  defendant  and  Bert  Walla;  third, 
that,  in  furtherance  of  such  conspiracy  to  de- 
fraud, Bert  Walls  purchased  the  chance  of  a 
young  lady,  whose  name  was  being  run  in  the 
contest ;  and  that  the  defendant  and  Bert  Walls 
cast  more  than  a  hundred  thousand  illegal  votes. 
in  such  race;  fourth,  that  such  votes  so  cast 
were  illegal,  and  were  known  by  the  defendant 
to  be  illegal,  and  were  cast,  by  him  in  further- 
ancce  of  such  conspiracy  to  defraud  the  plain- 
tiff ;  fifth,  that  she  demanded  of  the  plaintiff 
and  was  refused  the  automobile  referred  to  in 
the  evidence," 

This  instructlDn  was  modified  by  the  ad- 
dition of  the  following  clause: 

"Unless  yon  should  find  from  the  evidence  that 
the  defendant  breached  the  contract  between 
himself  and  plaintiff  after  the  plaintiff  had  per- 
formed all  of  the  conditions  on  her  part  to  be 
performed." 


And,  over  appellant's  objection  to  this  mod- 
ification, the  instruction  was  given  as  modi- 
fied. 

At  the  request  of  appellant  the  court  gave 
five  instructions  on  the  subject  of  fraud  and 
upon  the  quantum  of  proof  required  to  estab- 
lish It 

There  was  a  verdict  in  appellee's  favor  for 
the  value  of  the  automobile,  and  this  appeal 
has  been  duly  prosecuted. 

C.  C.  Sparks  and  Wm.  O.  Boulc,  both  of 
Hot  Springs,  for  appellant. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  No  point  Is  made  as  to  the  il- 
legality of  the  transaction  out  of  which  this 
litigation  arose.  No  contention  is  made  that 
tms  was  a  lottery  or  that  the  element  of 
chance  entered  into  the  award  of  the  prize. 
Had  such  been  the  case,  the  entire  transac- 
tion would  have  been  illegal,  and  the  courts 
would  have  refused  any  aid  in  enforcing  any 
rights  depending  upon  it.  McDanlel  v.  Om- 
er,  91  Ark.  171,  120  S.  W.  829;  Watklna  v. 
Curry,  108  Ark.  414,  147  S.  W.  43,  40  h.  R. 
A.  (N.  S.)  Se7;  Carey  v.  Watkins,  97  Ark. 
153,  133  S.  W.  1016;  Burks  v.  Harris,  91 
Ark.  206,  120  S.  W.  979,  23  L.  E.  A.  (N.  S.) 
626,  134  Am.  St.  Rep.  67,  18  Ann.  Cas.  666: 
Wood  V.  Stewart,  81  Ark.  41,  98  S.  W.  711. 

[2]  The  Jury  was  warranted,  under  the  evi- 
dence, in  finding  that  appellee  became  a 
contestant  upon  the  condition  that  coupons 
would  be  Issued  by  the  members  of  the  club 
only  to  purchasers  of  goods  from  them  or 
to  persons  making  collections  for  them.  Ap- 
pellant, of  course,  could  have  prescribed 
any  terms  he  saw  fit  for  the  use  of  the  cou- 
pons which  he  furnished  the  members  of  the 
club,  but  fairness  required  that  the  same 
terms  be  prescribed  for  all  contestants,  and 
that  the  contest  be  carried  out  upon  the 
terms  which  induced  persons  to  become  con- 
testants, and  that  no  changes  should  there- 
after be  made  to  which  the  contestants  them- 
selves did  not  assent.  The  Jury  might  have 
fbund  from  the  evidence  that  appellant  in- 
duced appellee  to  become  a  contestant  by 
the  representation  made  to  her  that  votes 
would  be  permitted  only  where  goods  bad 
been  sold  by  club  members  or  collections  bad 
been  made  for  them,  and  that  appellee  would 
have  earned  the  prize  had  that  engagement 
been  kept,  but  that  appellant  permitted  votes 
to  be  cast  in  sufficient  numbers  to  defeat  ap- 
pellee, which  were  not  based  upon  either 
sales  or  collections. 

The  instruction  given  at  appellee's  request 
correctly  submitted  these  issues  to  the  Jury, 
and  the  modification  which  the  court  made 
of  appellant's  instruction,  set  out  above,  was 
a  proper  one. 

Finding  no  prejudicial  error,  the  judgment 
of  the  court  below  U  affirmed. 
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BLSEB  V.  PUTNAM  LAND  &  DEVELOP- 
MENT CO.     (No.  8032.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Dee.  12,  1914.) 

On  motion  for  rehearing.     Motion  over- 
ruled. 
For  former  opinion,  see  171  S.  W.  1052. 

CONNER,  C.  J.  In  overruling  this  motion 
we  do  not  wish  to  be  understood,  by  what 
we  said  In  our  original  opinion,  as  holding 
that  an  appellant,  who  has  not  objected  to 
charges  submitting  an  Issue  to  a  Jury,  can- 
not on  appeal  question  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  against  him 
on  the  Issue.  We  held  that  In  such  case  an 
appellant  would  be  heard  to  say  that  the 
"uncontradicted"  evidence  was  against  it; 
1.  e.,  that  not  only  was  there  no  evidence 
authorizing  the  submission  of  the  issue  to 
the  Jury,  but  the  "uncontroverted"  evidence 
was  the  other  way.  These  were  the  ques- 
tions we  were  called  upon  to  decide  by  plain- 
tiff in  error's  propositions,  and  the  questions 
in  mind  while  adverting  to  plaintiff  in  er- 
ror's failure  to  object  to  the  court's  charge. 
See  T.  &  P.  By.  v.  Raney,  86  Tex.  363,  25 
S.  W.  11;  T.  &  P.  By.  v.  Com,  110  S.  W. 
485. 

Motioh  overruled. 


TTLBR    BUILDING    &    LOAN    ASS'N    v. 
BIARD  &  SCALES.     (No.  2730.) 

(Supreme  Court  of  Texas.    Feb.  3,  1915.) 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  171  S.  W.  1122. 

BEOWN,  C.  J.  I  concur  in  the  action  of 
this  court  in  overruling  the  motion  for  re- 
hearing in  this  case  upon  the  following 
grounds: 

The  petition  in  this  case  shows  that  the 
defendants  in  error  were  employed  as  agents 
to  sell  the  laud  of  plaintiffs,  and  as  such  re- 
ported a  sale  or  a  prospect  of  a  sale.  The 
deed  was  executed  and  delivered'  to  them  to 
be  delivered  to  the  purchaser  upon  the  com- 
pletion of  the  transaction.  There  was  no 
agreement  between  the  proposed  vendee  and 
the  vendors  that  a  deed  should  be  deposited 
with  any  person  for  future  delivery.  There- 
fore the  deed  was  not  in  escrow ;  it  had  none 
of  the. elements  or  characteristics  of  such  an 
instrument.  There  must  be  an  agreement 
between  the  parties  upon  the  depositary  and 
the'  terms  upon  which  delivery  shall  be 
made.  It  cannot  be  deposited  with  one  of 
the  parties,  nor  with  bis  agent.    16  Cyc.  pp. 


571,  573;  Miller  T.  Sears,  91  CaL  282,  27 
Pac.  589,  25  Am.  St  Bep.  176. 

In  fact.  It  Is  Immaterial  whether  the  deed 
was  an  escrow,  or  whether  It  was  a  deed  de- 
livered to  the  agent  without  any  concurrent 
agreement  on  the  part  of  the  vendee,  and 
to  be  by  the  agent  delivered  at  his  own  dis- 
cretion'upon  the  completion  of  the  transac- 
tion between  falm  and  the  proposed  vendee. 
If  it  was  a  deed  which  the  owner  of  the 
land  executed  and  delivered  to  his  agent,  to 
be  delivered  to  the  vendee  upon  the  perform- 
ance of  the  agreement  l)etween  them,  and 
the  agent  delivered  it  fraudulently,  as  alleg- 
ed in  the  petition,  still,  when  the  land  had 
been  sold  to  an  Innocent  purchaser,  as  it 
was  in  this  case,  and,  as  alleged  In  the  pe- 
tition, the  purchase  was  for  valuable  ccni- 
sideration  without  notice,  title  would  pass 
notwithstanding  the  fraud.  If  the  deed  had 
been  strictly  in  escrow,  deposited  with  the 
parties  by  agreement,  and  the  depositary 
had  delivered  it  by  a  fraudulent  agreement 
between  himself  and  the  vendees  in  the  deed, 
the  innocent  purchaser  for  value  and  with- 
out notice  of  any  such  conditions  would  take 
the  title  free  from  the  claim  of  the  vendor. 
16  Cyc.  582,  note  34. 

I  have  not  thought  it  necessary  to  enter 
into  a  discussion  of  what  constitutes  an  es- 
crow, or  the  difference  between  that  and  a 
deed.  The  case  as  here  presented,  and  the 
ground  upon  which  the  demurrer  was  sus- 
tained, is  the  real  point  to  be  decided ;  that 
is,  the  deed,  whether  iescrow  or  not,  being 
placed  in  the  hands  of  the  agents,  and  hav- 
ing been  fraudulently  delivered  to  the  ven- 
dee, who  sold  the  same  to  innocent  parties, 
for  valuable  consideration,,  and  without  no- 
tice, the  title  passed,  and  the  plaintiffs  in 
error  could  not  have  recovered  the  land 
from  the  Innocent  parties,  if  the  petition  al- 
leges the  truth  of  the  transaction. 

If  the  agent  to  deliver  a  deed,  or  a  de- 
positary who  has  been  Intrusted  with  an  es- 
crow, in  fraud  of  the  right  of  the  maker  of 
the  deed,  delivers  the  same  to  the  vendee, 
who  conveys  the  land  to  an  innocent  pur- 
chaser, such  agent  or  depositary  is  responsi- 
ble to  his  principal  for  the  damages  thus  oc- 
casioned. It  would  be  monstrous  to  say  that 
one  intrusted  with  property  may  fraudu- 
lently dispose  of  it  and  acquit  himself  of 
liability  by  casting  upon  the  principal  the 
burden  of  recovering  the  property  from  the 
fraudulent  vendee. 

It  follows,  therefore,  that  I  conclude  that 
the  allegations  of  the  petition  show  a  right 
of  action  against  the  defendants  in  error  in 
this  case. 

The  motion  is  overruled. 

PHILLIPS,  J„  not  slttlnff. 
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ABANDONMENT. 

See  Eiecntors  and  AdministratorB,  i  329;  Ha- 
beas Corpas,  §  90 ;  Husband  and  Wue,  §{ 
302-314. 

ABATEMENT. 

See  Intoxicating  Liquors,  {|  200-277. 

ABATEMENT  AND  REVIVAL 

n.   ANOTHER  ACTION  FENDING. 

14  (Tex.Civ.App.)  The  pendency  of  a  prior 
suit  is  not  ground  of  abatement.— Wilkerson  t. 
Ft.  Worth  &  D.  C.  Ry.  Co.,  171  S.  W.  1041. 

Dismissal  of  action  for  pendency  of  prior  ac- 
tion, without  giving  plaintiS  an  opportunity  to 
elect  which  action  she  would  prosecute,  held 
erroneous. — Id. 

m.  DEFECTS  ANO  OBJECTIONS  AS 
TO  FARTIES  AND  PBOCEEDINOS. 

$39  (Ark.)  An  action  by  the  state  against  a 
corporation  for  violating  the  anti-trust  statutes 
held  abated  by  the  voluntary  dissolution,  pend- 
ing action,  of  the  corporation,  as  authorized  by 
Kirby's  Dig.  ${  957,  958.— State  v.  Arkansas 
Cotton  Oil  Co.,  171  S.  W.  1192. 

$  39  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  3723,  3725,  ^04,  subd.  2,  a  sale  of  land 
under  execution  against  a  corporation  after  its 
dissolution  by  the  sale  of  its  franchise,  etc., 
was  void.— Allison  v.  Richardson,  171  S.  W. 
1021. 

V.  DEATH  OF  PARTY  AND  REVTVAI. 

OF  ACTION. 

(A)   Abatement  or  Sm-vlval  of  Aetlon. 

I  54  (Tenn.)  Under  Shannon's  Code,  K  4569, 
4579,  action  for  malpractice  held  not  to  abate 
upon  death  of  plaintiff  from  cause  other  than  de- 
fendant's wrongful  act:  sections  4025-4029, 
relative  to  actions  for  death  by  wrongful  act, 
having  no  application.— Burnett  v.  Layman,  171 
S.  W.  76. 

(B)  Contlnnanee  or  RcrlTal  of  Aetlon. 

{72  (Tenn.)  Under  Shannon's  Code,  i  4579, 
where,  after  judgment  for  defendant  m  an  ac- 
tion for  malpractice  was  affirmed  by  the  Court 
of  Civil  Appeals,  plaintiff  died,  held,  that  the 
suit  should  have  been  revived  in  the  name  of 
his  personal  representative,  and  his  widow  and 
next  of  kin  could  not  have  the  cause  revived, 
and  prosecute  certiorari  to  the  Supreme  Ck>urt. 
—Burnett  v.  Layman,  171  S.  W.  76. 

VI.  WAIVER  OF  OROtrNDS  OF  ABATE. 
MENT  AND  TIME  AND  UANNER 

OF  PLEADING  IN  GENERA!.. 

{81  (Tex.Civ.App.)  Notwithstanding  Rev.  St. 
1911,  art.  1909,  the  court  may  hear  exceptions 
before  trying  a  plea  in  abatement,  and  a  party 
who- under  such  circumstances  submits  excep- 


tions before  submitting  a  plea  in  abatement  does 
not  waive  bis  plea.— J.  D.  Fields  &  Co.  t.  Alli- 
son, 171  S.  W.  274. 

ABDUCTION. 

See  Criminal  Law,  {§  365,  829,  1170%,  UTS; 
Seduction ;   Witnesses,  {  277. 

I.   OFFENSES   AND   RESPONSIBUJTY 
THEREFOR. 

S  I  (Mo.)  Accused  held  to  have  taken  girl 
away  from  her  father  for  purpose  of  prostitu- 
tion, within  Rev.  St  1909,  S  4476,  by  soliciting 
her  to  enter  her  house  of  prostitution,  and  leav- 
ing car  fare  at  a  place  where  it  was  subsequent- 
ly obtained  by  the  girl.— State  v.  Corrigan,  171 
S.  W.  51. 

n.   PROSECimON  AND  P0NISHMENT. 

g  9  (Mo.)  Evidence  that  girl  claimed  to  have 
been  taken  away  for  purpose  of  prostitution 
was  received  in  accnseq^s  house  of  prostitution 
and  sent  to  a  room  with  a  man  from  whom  she 
received  money  and  with  whom  she  had  sexual 
intercourse  held  admissible  to  show  intent — 
State  V.  Corrigan,  171  S.  W.  61. 

§  1 1  (Mo.)  On  trial  for  taking  girl  under  18 
away  f^m  her  father  for  purpose  of  prostitu- 
tion, accused  held  to  have  made  such  an  attack 
on  the  girl's  reputation  for  chastity  as  entitled 
the  state  to  offer  evidence  of  good  reputation. — 
State  V.  C!orrigan,  171  S.  W.  51. 

ABSTRACTS  OF  RECORD. 

See  Appeal  and  Error,  |S  581-586. 

ABUTTING  OWNERS. 

See  Eminent  Domain^  IS  124-150;    Municipal 
Corporations,  {f  450-519,  758. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES. 

See  Criminal  Law,  {{  59,  508;  Homicide,  i  80; 
Indictment  and  Information,  )  174. 

ACCORD  AND  SATISFACTION. 

See    Compromise   and    Settlement;    Payment; 
Release, 

J  1 1  (Mo.App.)  The  acceptance  by  a  creditor 
of  an  order  fur  less  than  the  amount  claimed  by 
him,  reciting  full  payment,  but  which  he  could 
not  read,  held  not  to  be  an  accord  and  satis- 
faction.—Elliott  v.  Thomas,  171  S.  W.  939. 

g  17  (Mo.App.)  The  acceptance  of  an  order 
reciting  full  payment  does  not  bar  an  action  on 
the  original  debt,  where  the  creditor  received 
only  part  of  the  amount  called  for  by  the  or- 
der.—Elliott  V.  Thomas,  171  S.  W.  939. 
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i  26  (Ark.)  Facts  of  an  attempted  settlement 
for  injuries  to  plaintiff  at  a  railroad  crossing 
held  insuflScient  to  establish  an  accord  and 
satisfaction. — St.  Louis  Southweatem  Ry.  Co. 
T.  Mitchell,  171  S.  W.  895. 

ACCOUNT. 

See  Corporations,   §  99 ;    Mines  and  Minerals, 
H  97,  106;   Mortgages,  fS  201,  518. 

ACKNOWLEDGMENT. 

n.  TAKIKG  AMD  OEBTIFIOATE. 

136  (Tex.ClT.App.)  Certificate  of  an  officer 
to  a  deed  proved  by  a  subscribing  witness  held 
to  sufficiently  show  that  the  witness  signed  the 
instrument  as  a  witness  at  the  grantor's  re- 
qnest— Louisiana  &  Texas  Lumber  Co.  t.  Sonth- 
em  Pine  Lumber  Co.,  171  S.  W.  637. 

ACTION. 

See  Abatement  and   Revival;    Dismiasal  and 
Nonsuit. 

n.   KATXTRE  Ain>  FORM. 

1 27  (Ky.)  That  a  corporation  could  have 
sued  to  set  aside  a  wrongful  sale  of  corporate 
property  or  sued  to  recover  the  property  held 
not  to  preclude  it  from  suing  the  purchaser  for 
conversion.— Paducah  dc  Illinois  Ferry  Co.  v. 
Robertson,  171  S.  W.  171. 

{  27  (Tex.Civ.App.)  Wrongs  arising  from  non- 
performance of  implied  contract  obligations  will 
sustain  an  action  on  the  case,  and  where  such 
wrong  outside  the  contract  is  the  gravamen  of 
the  action  the  action  is  an  action  ex  delicto. — 
Pecos  &  N.  T.  Ry.  Co.  v.  Amarillo  St.  Ry.  Co., 
171   S.  W.  1103. 

A  cause  of  action  arising  from  breach  of 
promise  is  an  action  ex  contractu,  but  a  cause 
of  action  arising  from  a  breach  of  duty  grow- 
ing out  of  the  contract  is  in  form  an  action  ex 
delicto. — Id. 

Petition  alleging  failure  to  perform  a  written 
contract  to  keep  a  subway  free  from  inflamma- 
ble material  and  to  indemnify  plaintiff  for  loss 
by  fire  therefrom  held  to  state  a  cause  of  action 
for  breach  of  contract. — Id. 

i32  (Tex.Civ.App.)  Under  the  Texas  system 
of  pleading,  distinctions  between  actions  do  not 
exist,  but  the  facts  alleged  control,  and  if  a 
contract  appears  to  l>e  the  gravamen  of  an  ac- 
tion it  will  be  so  determined. — Pecos  &  N.  T. 
Ry.  Co.  T.  Amarillo  St  Ry.  Co.,  171  S.  W. 
1103. 

III.   JOINDER,   SPLITTING,    CONSOLI- 
DATION.  AND   SEVERANCE. 

ISO  (Mo.)  Under  Rev.  St.  1009,  i  1795,  a 
petition  held  demurrable  because  it  united  caus- 
es of  action  which  did  not  affect  all  the  parties 
to  the  action.— Trefny  y.  Eichenseer,  171  S.  W. 
930. 

!  50  (Tex.)  Persons  having  no  common  or 
joint  interest  in  property  damaged  by  a  nni- 
sance  may  not  nnlte  in  a  suit  tor  damages. — 
Hunt  T.  Johnson,  171  S.  W.  1125. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment,  H  640,  701-744. 

ADJUSTMENT. 

See  Insurance,  |  674. 

ADMINISTRATION. 

See  Execnton  and  Administraton. 


ADMISSIONS. 

See  Criminal  Law,  |  406;    Evidence,  H  157- 
244. 

ADULTERY. 

See  Bigamy;    Lewdness. 

ADVANCES. 

See  Landlord  and  Tenant,  {  184. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Evidence,  1 13 ;  Life  Estates,  |  8. 

I.  NATITRE  AND  BEQUISITES. 

(A)  Aevntaltton  of  Rislits  by  Preaerl*ttoa 
In  General. 

i  I  (Tex.Civ.App.)  The  distinction  between 
title  by  limitation  and  prescription  is  that  the 
latter  is  based  upon  a  presumed  grant,  while 
the  former  is  not— Martin  v.  Burr,  171  S.  W. 
1044. 

(B)  Actnal  Pouesalon. 

§  19  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art. 
5678,  as  to  what  constitutes  peaceable  and  ad- 
verse possession  within  article  5675,  ten-year 
statute  of  limitation  held  to  have  no  application 
to  dispute  regarding  boundary  of  surveys  includ- 
ed in  tract  of  over  5,000  acres  on  which  there 
were  no  improvements,  except  a  fence  around  it. 
—J.  D.  Fields  &  Co.  v.  Allison,  171  S.  W.  274. 

(F)  Hoatlle  Ckaraeter  of  Fosaesslon. 

1 58  (Tex.Civ.App.)  Hostile  possession  moat 
be  manifested  by  such  acta  as  would  constitnte 
grounds  for  action  ai;ainst  an  adverse  claimant. 
—Martin  v.  Burr,  171  S.  W.  1044. 

§68  (Tex.Civ.App.)  The  three  and  five  year 
statutes  of  limitation  had  no  application  to  a 
boundary  dispute,  where  plaintiff  only  claimed 
the  land  paid  for  by  him  and  claimed  up  to  a 
fence  only  because  be  thought  his  deeds  em- 
braced the  land  up  to  the  fence.— J.  D.  Fields 
&  Co.  T.  Allison,  171  8.  W.  274. 

AFFIDAVITS. 

See  Depositions. 

AGENCY. 

See  Principal  and  Agent. 

AGREEMENTS. 

See  Gontracta. 

ALTERATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

AMENDMENT. 

See  Appeal  and  Error,  i  648 :   Pleadins;,  if  34, 
245-2S1 ;   Statutes,  1 141 ;  Wills,  H  20&-431. 

ANIMALS. 

See  Carriers,    K  206-230;    Criminal  Law.   { 
1170%  ;   Evidence,  §  119 ;    Insurance, 
665;    Larceny,  f§  55,  58;    Municipal 


1170% ;  Evidence,  §  119 ;  Insurance,  H  ^34', 
665;  Larceny,  {§  55,  58;  Municipal  Corpo- 
rations, I  705;  Railroads,  f|  408-447;  Sales, 
f{  40,  53,  261,  270,  286. 


ANSWER. 


See  Pleading. 


APPEAL  AND  ERROR. 


See  Certiorari ,   v>uav., 
207-231 :      Criminal     Law, 
Drains,  {  14;   Elections,  { 


Costa,  H  238,  260;   Coiirta,_t| 
' '    V—      ••     1023-1175; 
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Bill  of;  HighwBTB,  §  58;  Homicide,  {  838; 
Injanction,  |  7;  Justices  of  the  Peace,  S§ 
141-174. 

H.   NATintE   AMD   OROTTNBS   OF  AP- 
FELI.A'rX:    JURISDIOTION. 

i20  (Tex.Giv.App.)  An  order  denying  a  mo- 
tion to  set  aside  the  judgment  at  a  former  term, 
the  trial  court  being  without  jurisdiction  to  en- 
tertain it,  was  not  appealable. — Banks  v.  Blake, 
171  S.  W.  514. 

m.  DEOI8IOM8   BEVIEWABI.E. 
(O  Amount  or  Valne  In  ControveraT* 

§51  (Tex.Civ.App.)  A  petition  held  sufficient 
to  warrant  a  recovery  of  $116  and  confer  ju- 
risdiction on  the  Court  of  Civil  Appeals,  es- 
pecially where  defendant  urged  a  counterclaim 
for  $154.— Mahaney  v.  Lee,  171  S.  W.  1093. 

{  56  (Ky.)  An  appeal  from  an  order  denying 
a  motion  for  judgment  for  plaintiff  for  $4  and 
costs,  notwithstanding  the  verdict  followed  by 
a  judgment  of  dismissal,  is  not  within  the  juris- 
diction of  the  Court  of  Appeals.— Potter  v.  Gar- 
rison, 171  S.  W.  147. 

{61  (Tex.)  Improper  uniting  of  two  separate 
causes  does  not  give  the  Supreme  Court  juris- 
diction on  writ  of  error,  where  it  has  no  juris- 
diction of  either  case. — Hunt  v.  Johnson,  171 
S.  W.  1125. 

$65  (Tez.Civ.App.)  Where  plaintiff  in  jus- 
tice's court,  demanding  judgment  for  $104,  re- 
covered judgment  for  $76,  and  on  appeal  filed 
in  the  county  court  an  amendment  reducing  the 
demand  to  $76,  the  Court  of  Civil  Appeals  had 
no  jurisdiction  of  an  appeal  from  a  judgment 
for  that  amount. — Globie  Loan  Co.  T.  Betan- 
conrt,  171  S.  W.  308. 

(D)   FtnalltT  of  Determination. 

J  79  (Ter.Civ.App.)  A  judgment  which  did 
not  dispose  of  a  party  to  the  suit  is  not  a  final 
judgment.— St.  I^uis,  S.  F.  &  T.  Ry.  Co.  v. 
Tudle,  171  S.  W.  797. 

8  84  (Ark.)  Where  the  county  court  entered 
the  nunc  pro  tunc  order  necessary  to  give  the 
circuit  court  jurisdiction  of  an  appeal  from  a 
judgment  establishing  a  drainage  district,  no 
appeal  from  dismissal  of  petitioner's  appeal 
from  the  nunc  pro  tunc  order  will  lie. — Drain- 
age Dist.  No.  1,  Cross  County,  v.  Rolfe,  171  S. 
W.  892. 

(B)  Nntnre,  Scope,  nnd  Kflect  of  Declalon. 

f  101  (Tex.Civ.App.)  No  appeal  can  be  taken 
from  an  order  denying  motion  to  vacate  the  ap- 
pointment of  a  receiver ;  but  the  appeal  must 
be  from  the  order  making  the  appointment. — 
Williams  v.  Watt,  171  S.  W.  266. 

I  1 19  (Mo.App.)  Costs  having  been  retazed 
on  plaintiff's  motion,  defendant,  who  failed  to 
appeal,  cannot,  his  motion  for  retazation  made 
at  the  following  term  having  been  denied,  ap- 
peal from  the  latter  judgment. — Parkes  v.  Wool- 
aey,  171  8.  W.  948. 

IV.  BIGHT   OF  REVIEW. 
(A)   Persons  Bntltled. 

{  139  (Tex.Civ.App.)  An  appeal,  by  a  nominal 
party,  woo  is  not  affected  by  the  judgment,  will 
not  be  considered. — Style  v.  Lantrip,  171  S.  W. 
786, 

V.  PBESEITTATION    AHB    BE8EBVA- 

TION  INI.OWEB  GOUBT   OF 

OBOUNDS   OF  BEVIEW. 

(A)   Isanea  and  <tne«tiona  In  I^onrer  Coart. 

I  169  (Mo.)  Under  Rev.  St.  1909,  \  2081, 
a  point  not  made  in  the  circuit  court  daring 
the  trial,  or  in  the  motion  for  new  trial,  cannot 
be  considered  on  appeal.— In  re  Aiken,  l71  S. 
W.  342. 


i  170  (Mo.App.)  A  constitutional  question 
not  raised  below  may  not  be  raised  on  appeal.— 
Boonville  Special  Road  Dist.  v.  Fuser,  171  S. 
W.  962. 

{171  (Mo.)  Where  a  cause  was  tried  in  the 
circuit  court  on  one  theory,  the  court  on  appeal 
must  dispose  of  the  case  on  the  same  theory.— 
In  re  Aiken,  171  S.  W.  342. 

{171  (Mo.App.)  Plaintiff  cannot  on  appeal 
change  his  theory  as  to  the  effect  of  a  notation 
on  the  note  sued  on.— Lebrecht  v.  Nellist,  171 
S.  W.  IL 

{  173  (Ark.)  Where  the -defense  of  limitations 
was  not  raised  in  the  court  below,  it  cannot  be 
raised  for  the  first  time  on  appeal.— Locbridge 
Dry  Goods  Co.  v.  Daniels  Transfer  Co.,  171 
S.  W.  863. 

{  173  (Mo.App.)  No  issue  of  estoppel  having 
been  raised  by  objection  or  instructions,  it  will 
not  be  considered  on  appeal. — Kieselhorst  Piano 
Co.  V.  Porter,  171  S.  W.  949. 

(B)   Objeettona  and   Motlona,  and  Rnllnca 
Tbereon. 

{  195  (Ark.)  Where  defendant  declined  to 
plead  further  after  its  special  plea  had  been  cor- 
rectly overruled,  it  cannot  on  appeal  object  to 
an  amendment  to  the  declaration  as  stating  a 
new  cause  of  action.— American  Hardwood 
Lumber  Co.  v.  T.  J.  Ellis  &  Co.,  171  S.  W.  899. 

(  199  (Ky.)  That  defendant  was  prematurely 
forced  to  trial  cannot  be  reviewed  in  the  ab- 
sence of  an  objection  below. — Braun's  Ex'x  v. 
Williams,  171  S.  W.  996. 

§  204  (Mo.)  Thoiigh  opinion  evidence  of  a 
fact  is  admitted  without  objection,  such  evidence 
cannot  be  considered  by  the  court  on  appeal,  if 
the  fact  was  not  provable  by  such  evidence. — 
Lyman  v.  Dale,  171  S.  W.  352. 

{ 204  (Mo.App.)  Objections  to  testimony  as 
being  evidence  of  estoppel  in  pais  not  pleaded 
cannot  be  urged  for  the  first  time  uu  appeal. — 
CoUey  V.  NaUonal  Live  Stock  Ins.  Co.,  171  S. 
W.  663. 

{213  (Tez.Civ.App.)  Error  could  not  be  pred- 
icated on  the  submission  of  an  issue  of  negli- 
gence of  defendant's  driver,  in  absence  of  ob- 
jection thereto  and  request  for  submission  of 
any  other  theory  of  negligence  pleaded.— Mar- 
tinez V.  Medina  VaUey  Irr.  Co.,  171  S.  W.  1035. 

{218  (Tez.Civ.App.)  Where  no  objection  was 
made  to  an  instruction  that,  if  the  jury  an- 
swered a  certain  question  in  the  negative,  they 
need  not  answer  questions  following,  error  could 
not  be  predicated  on  failure,  after  returning  a 
negative  answer,  to  answer  such  questions.— 
Martinea  v.  Medina  Valley  Irr.  Co.,  171  S.  W. 
1035. 

{231  (Ark.)  Plaintiff  could  not  object  to  an 
instruction  requiring  him  to  "satisfy"  the  jury 
by  a  "fair"  preponderance  of  the  evidence, 
where  no  specific  objection  was  made  to  the 
words  quoted  at  the  triaL— Hays  v.  Williams, 
171  S.  W.  882. 

{ 237  (Mo.App.)  A  statement,  volunteered  by 
plaintiff  after  answering  a  proper  question,  does 
not  require  a  reversal,  where  there  was  no  ob- 
jection thereto  and  no  motion  to  strike. — Brown 
v.  City  of  St  Joseph,  171  S.  W.  935. 

{238  (Mo.)  Rev.  St.  1909,  {  10440,  author- 
izes an  appeal  from  damages  awarded  for  the 
taking  of  land  for  a  road  and  from  the  order 
establishing  the  road,  and  a  county  complaining 
of  the  judgment  awarding  damages  may  not,  in 
the  absence  of  a  motion  in  arrest,  complain  of 
the  failure  of  the  circuit  court  to  find  jurisdic- 
tional facts.- In  re  Aiken,  171  S.  W.  342. 

(C)  Kzoeptlona. 

{261  (Mo.App.)  Where  not  excepted  to  be- 
low, improper  argument  of  counsel  cannot  be 
considered.— Brown  v.  Barr,  171  S.  W.  4. 
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i  262  (Tex.Clv.App.)  Erroneous  giving  of  per- 
emptory instruction  held  fundamental  error,  re- 
riewable  without  an  exception,  notwithstanding 
tiie  act  of  the  Thirty-Third  Legislature  (Acts 
33d  Leg.  c.  59).— Henderson  &  Grant  t.  Gil- 
bert, 171  S.  W.  304. 

g  263  (Tex.Civ.App.)  Refusal  of  charges  is 
not  reviewable,  unless  exceptions  were  reserved 
as  required  by  statute. — St.  Louis  Southwestern 
By.  Ca  of  Texas  v.  Mathews,  171  S.  W.  797. 

S  263  (Tex.av.App.)  Under  Acts  33d  Leg.  c. 
59,  an  objection  that  the  submission  of  a  spe- 
cial defense  was  error  could  not  be  considered, 
where  defendant  did  not  except  to  the  instruc- 
tions or  request  an  instructed  verdict. — Elser  v. 
futnam  Land  &  Development  Co.,  171  S.  W. 
1052. 

Under  Acts  33d  Leg.  c.  59,  error  in  giving 
an  instruction  not  excepted  to  is  an  invited 
error,  of  which  advantage  cannot  be  talcen  on 
appeaL— Id. 

I  272  (Tex.Civ.App.)  Under  Hev.  St  1911,  §| 
1971-1973,  2061,  as  amended  by  Acts  33d  Leg. 
c.  59,  plaintiff,  not  excepting  to  refusal  of  bis 
requested  special  charges,  and  whose  only  ob- 
jection was  filed  after  judgment,  held  to  have 
approved  the  charge. — Moore  T.  Cooper  Mfg. 
(Jo..  171  S.  W.  1034. 

§  273  (Tex.Civ.App.)  A  charge  not  having 
been  excepted  to  as  authorizing  a  double  recov- 
ery, objection  to  it  on  that  account  is  waived 
under  the  law  with  reference  to  charges  as 
amended  by  Acts  33d  Leg.  c.  59.— Memphis  Cot- 
ton Oil  Co.  V.  Tolbert,  171  S.  W.  309. 

i  274  (Tex.Civ.App.)  Objection  that  a  charge 
permits  a  double  recovery  is  not  presented  by 
an  exception:  "It  is  not  the  law;  there  is  no 
pleading  and  no  evidence  to  support  the  issue." 
—Memphis  Cotton  Oil  Co.  v.  Tolbert,  171  S. 
W.  309. 

§  274  (Tex.Civ.App.)  In  an  action  against  a 
sheriff  and  his  bondsmen  for  damages  in  failing 
to  file  a  record  of  attachment,  exception  to  ex- 
clusion of  the  writ  and  amended  return  held 
not  to  show  the  materiality  of  the  excluded  evi- 
dence, so  that  it  would  not  be  considered. — 
Neville  v.  MiUer,  171  S.  W.  1109. 

1275  (Mo.)  Under  Rev.  St.  1909,  I  2081, 
a  point  not  ruled  on  by  the  circuit  court  can- 
not be  determined  on  appeal.— In  re  Aiken,  171 
S.  W.  842. 

(D)  Mottona  tor  New  Trial. 

i282  (Tex.Civ.App.)  Under  Acta  33d  Leg.  c. 
136  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1612),  requiring  assignments  of  error  to  be  filed, 
and  making  the  assignments  of  error  in  a  motion 
for  a  new  trial  the  assignments  on  appeal,  held, 
that  where  findings  of  fact  and  conclusions  of 
law  were  not  filed  by  the  trial  court,  and  plain- 
tiff in  error  did  not  file  a  motion  for  a  new  trial 
therein,  there  were  no  assignments  of  error 
which  could  be  considered.— Pollard  v.  Allen  & 
Sims,  171  S.  W.  302. 

§301  Clex.Civ.App.)  In  an  action  to  recov- 
er land,  assignments  that  the  court  erred  in 
awarding  to  defendants  only  three  forty-seconds 
of  the  land,  because  there  was  no  evidence  that 
a  tram  company  under  which  plaintiff  claimed 
was  a  bona  fide  purchaser,  etc.,  held  not  to 
present  errors  of  law  apparent  on  tlie  face  of 
the  record,  and  not  reviewable,  where  tbey 
were  not  presented  as  grounds  for  new  trial. — 
Conn  T.  Houston  Oil  C!o.  of  Texas,  171  S.  W. 
520. 

{302  (Tenn.)  Where  defendant  railroad  com- 
pany moved  for  a  peremptory  instruction,  and 
made  the  denial  a  gronnd  for  its  motion  for  new 
trial,  its  contention  that  an  action  for  the  death 
of  an  employ^  engaged  in  interstate  commerce 
could  not,  under  the  federal  Employers'  Liabil- 
ity Act,  be  maintained  by  the  widow,  is  suffi- 
ciently presented. — Cincinnati,  N.  O.  &  T.  P. 
By.  Co.  v.  Bonham,  171  S.  W.  79. 

j302  (Tex.Civ.App.)  Where  a  motion  for  a 
new  trial  contained  no  ehargea  of  error  or  any 


claim  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict,  it  was  insufficient  to  present 
any  question  for  review  tinder  Rev.  St.  1911. 
art.  1612,  as  amended  by  Acts  33d  Leg.  c.  l.'}6 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1612>, 
making  the  grounds  for  new  trial  the  assign- 
ments of  error  on  appeal. — Murphy  t.  Murpby, 
171  S.  W.  263. 

VII.    REQUISITES  AND  PROCEEDINGS 

FOR  TRANSFER   OF   CAUSE. 

(A)   Time    of  Taklns   FrooeedlnKa. 

§345  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
1911,  art  208C,  and  notwithstanding  the  amend- 
ment (Acta  33d  Leg.  c.  136;  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1612)  and  Supreme 
Court  rule  24  (142  S.  W.  xii),  a  writ  of  error 
held  too  late  though  filed  within  12  months 
after  denial  of  new  trial.— St.  Louis  &  S.  F.  Ry. 
Co.  V.   Stapp,  171   S.   W.  1080. 

§  349  (Ky.)  Under  Civ.  Code  Prac.  {  745,  giv- 
ing a  year  after  removal  of  disability  for  appeal 
by  an  infant  defendant,  the  suit  being  to  sell 
land  of  two  infants,  in  which  each  owns  an 
undivided  interest,  appeal  by  them  less  tiian  a 
year  after  removal  of  disability  of  the  one, 
but  more  than  that  after  removal  of  that  of  the 
other,  is  effectual  as  to  the  one,  but  not  the 
other.— Hays  v.  Wicker,  171  S.  W.  447. 

(B)  Petition    or    Prayer,    Allowance,    and 

Certificate  or  AlHdavit. 

i  360  (Tex.)  Where  defendant  in  error  filed 
an  answer,  as  authorized  by  Supreme  Coort 
rule  5  (142  S.  W.  viii),  based  on  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1542a-1542c. 
without  reserving  a  right  to  be  heard,  the  court 
will  at  once  dispose  of  the  case. — Tyler  Buildin;; 
&  I.K>an  Ass'n  v.  Biard  &,  Scales,  171  S.  W. 
1122. 

(C)  Payment  of  Pees  or  Coats,  and  Bonds 

or   Otiier   Secnrltlea. 

§384  (Tex.Civ.App.)  Under  a  petition,  for  a 
partnership  receiver,  showing  that  the  indi- 
vidual defendants  are  the  real  parties  in  in- 
terest, an  appeal  bond  in  the  firm  name  of  de- 
fendants, but  not  in  their  individual  capacity, 
is  insufficient. — Style  v.  Lantrip,  171  S.  W. 
786. 

i  395  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art.  1025,  a  defective  bond  gives  the  Court  of 
Civil  Appeals  jurisdiction. — Bauer  v.  Crow,  171 
S.  W.  296. 

(D)  Writ  of  Brror,  Citation,  or  Kotlee. 

§430  (Mo.App.)  A  showing  that  a  notice  of 
a  writ  of  error  was  mailed  to  the  chief  connsel 
on  the  opposite  side  in  time  to  reach  him  in  due 
course  of  mail  with  three  days  to  spare  shows 

good  cause  for  failure  to  give  notice  under  Rer. 
t  1909,  i   2071.— German-American  Bank  t. 
Cramery,  171  S.  W.  31. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(A)  Hattera  to  be  Shown  by  Record. 

§  499  (Tex.Civ.App.)  Assignments  of  error 
complaining  of  the  admission  of  testimony  will 
not  be  considered  where  the  objections  are  not 
stated  in  the  bills  of  exception  reserved  to  its 
introduction.— Denton  v.  English,  171  S.  W. 
248. 

§499  (Tei.Civ.App.)  A  bill  of  exceptions  to 
the  giving  of  a  special  charge  should  show  that 
the  particular  objection  urged  on  appeal  was 
called  to  the  attention  of  the  trial  court,  as 
required  by  Rev.  St  1911,  art.  1971,  as  amend- 
ed by  Acts  33d  Leg.  c.  69  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1971),  althou^  the 
language  of  that  article  mentions  only  the  gen- 
eral charge.- Beard  v.  Intematioifal  &  O.  N. 
By.  Co.,  171  S.  W.  558. 

§499  (Tex.Civ.App.^  Making  of  objectiona 
and  taking  of  exceptions  to  rulings  on  diarges 
onder  Act  March  29,  1918  (Apts  8Sd  ljt$.  e. 
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69),  h«U  not  PKPerly  shown  bj  the  record,  in 
the  absence  of  a  bill  of  exceptions. — Texas  Mid- 
land R.  R.  V.  Becker  &  Cole,  171  S.  W.  1024. 

§499  (Tex.Civ.App.)  The  refusal  of  special 
charges  will  not  be  reviewed,  where  the  bill  of 
exceptions  fails  to  show  that  the;  were  re- 
quested before  the  main  charge  was  read  to  the 
jury.— TannehiU  v.  TannehiU,  171  S.  W.  1060. 

iSOl  (Tex.Civ.App.)  Assifniments  on  the  re- 
fusal of  special  charges  will  not  be  reviewed, 
unless  exceptions  were  preserved  by  bills  taken 
according  to  Acts  33d  Leg.  c.  58.— Anderson  & 
Day  v.  Uarsey.  171  S.  W.  1089. 

{511  (Ark.)  Where  the  record  failed  to  show 
when  the  bill  of  exceptions  was  filed,  except  by 
a  certificate  of  the  clerk  to  the  transcript,  made 
after  the  time  allowed,  the  bill  of  exceptions 
could  not  be  considered. — Williams  t.  McCabe, 
171  S.  W.  IIW. 

(B)   Scope  and  Contents  of  Record. 

S  525  (Ky.)  Where  the  instructions  have  been 
stricken,  the  only  remaining  questions  for  re- 
view are  whether  the  pleadings  support  the 
judgment  and  the  verdict  is  warranted  by  the 
proof.— Cincinnati,  N.  O.  &  T,  P.  Ry.  Co.  v. 
Lungan,  171  8.  W.  1007. 

{ 528  (Mo.App.)  A  motion  for  new  trial  is 
not  a  part  of  the  record  on  appeal,  nnless  made 
a  part  of  the  bill  of  exceptions. — Wonderly  v. 
Haynes,  171  S.  W.  564. 

(O)  9eeeaatt7  of  Bill  of  Bxreptlons,  Caae, 
or  Statement   of  Vacts. 

f  547  (Tex.Civ.App.)  Error  cannot  be  assign- 
ed to  the  refusal  to  submit  special  issues  to 
the  jury,  where  no  bill  of  exceptions  was  taken 
to  the  charge  or  such  refusal. — Missouri,  K.  & 
T.  Ky.  Co.  of  Texas  v.  ChurchiU,  171  S.  W. 
517. 

i  547  (Tex.Civ.App.)  Assignments  of  error 
complaining  of  instructions  to  which  no  proper 
bills  of  exception  were  reserved  below  will  be 
overrnled.— Gulf,  T.  &  W.  By.  Co.  v.  Dickey, 
171  S.  W.  1007. 

Error  could  not  be  predicated  on  refusal  of 
instructions  submitting  an  issne,  where  no  prop- 
er- bill  of  exceptions  was  taken  to  the  charge 
on  the  issue  of  defendant's  liability. — Id. 

§  547  (Tex.Civ.App.)  Assignments  of  error 
complaining  of  instructions  to  which  no  proper 
bills  of  exceptions  have  been  taken  will  be  over- 
ruled.—Williams  V.  Phelps,  171  S.  W.  1100. 

1 548  (Tex.Civ.App.)  An  objection  to  a 
charge  will  not  be  reviewed,  unless  the  objection 
is  preserved  by  a  proper  bill  of  exceptions  in- 
corporated in  the  record. — 0>nn  v.  Houston  Oil 
Co.  of  Texas,  171  S.  W.  520. 

§  548  (Tex.Civ.App.)  Error  cannot  be  assign- 
ed on  a  charge  or  the  refusal  of  requested  charg- 
es, unless  a  bill  of  exceptions  is  taken  to  the 
portion  of  the  charge  complained  of  or  to  the 
court's  action  in  refusing  charges. — O'Neil  Engi- 
neering Co.  v.  City  of  San  Augustine,  171  S.  W. 
524. 

S  548  (Tex.Civ.App.)  Assignments  to  the  ad- 
mission of  testimony  will  not  be  considered,  un- 
less preserved  by  bill  of  exceptions. — Thomas  v. 
Barthold,  171  8.  W.  1071. 

S  549  (Tex.Civ.App.)  Rulings  on  instructions 
cannot  be  renewed  where  there  is  no  bill  of 
exceptions  showing  objections  made  before  the 
court  finally  instructed  the  jury  and  an  oppor- 
tunity given  the  court  to  cure  the  errors,  as 
provided  by  Acts  33d  Leg.  c.  58.— Horton  v. 
Texas  Midland  R.  R.,  171  S.  W.  1023. 

§  553  (Tex.Civ.App.)  Certain  exceptions  in  a 
statement  of  facts,  together  with  an  order  en- 
tered on  the  minutes,  held  not  to  constitute  a 
"bill  of  exceptions"  to  the  charge  given. — Gulf, 
T.  &  W.  Ry.  Co.  V.  Dickey,  171  S.  W.  1007. 

!  553  (Tex.Civ.App.)  Objections  to  the  charge 
which  do  not  show  that  they  were  presented  be- 


fore the  charge  was  read,  or  that  they  were 
overruled  and  exception  taken,  will  not  be  con- 
sidered on  appeal. — Williams  v.  Phelpa,  171  H. 
W.  1100. 

(D)   Content*,   Makinar,   and   Settlement  of 
Case  or  Statement  of  Facta. 

1 564  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  2073,  a  statement  of 
facts  filed  before  the  transcript  is  required  to  be 
filed  is  filed  in  time,  though  not  filed  within  the 
time  specified  by  the  trial  court— Conn  v,  Hous- 
ton OU  Co.  of  Texas,  171  S.  W.  520. 

(B)   Abatraota  of  Record. 

§  581  (Mo.App.)  Excluded  evidence  must  be 
shown  in  the  abstract;  otherwise,  an  objection 
to  its  exclusion  cannot  be  reviewed.— Jennemann 
V.  Bucher,  171  S.  W.  613. 

§584  (Mo.)  Where  the  dividing  line  between 
the  record  proper  and  the  bill  of  exceptions 
clearly  appeared  in  the  abstract,  it  will  not  be 
disregarded  on  the  ground  that  matters  of  ex- 
ception and  matters  of  the  record  proper  were 
commingled. — City  of  Caruthersville  v..  Hoff- 
man, 171  S.  W.  323. 

§586  (Ark.)  Where  appellant  abstracted  the 
testimony  on  the  only  point  sought  to  be  raised 
on  the  appeal,  held,  that  the  appeal  would  not 
be  dismissed  for  noncompliance  with  rule  9. 
—St  Louis,  I.  M.  &  8.  R.  Co.  t.  Craft,  171  8. 
W.   1186. 

(H)  Tranamlaalon,    Flltnc    Prlntlnc    and 
Service  of  Coplea. 

§630  (Tex.  Civ.  App.)  Where  respondent's 
counsel,  who  lost  the  clerk's  transcript  of  the 
record  after  it  was  filed  in  the  Court  of  Civil 
Appeals,  failed  to  have  certified  a  substitute 
transcript  offered  by  them,  held,  that  the  motion 
to  substitute  would  be  overruled,  and  the  state- 
ment of  the  case  and  statements  supporting  the 
assignments  of  error  in  appellant's  brief  will  be 
treated  as  correct— Patterson  t.  Sylvan  Beach 
Co.,  171  S.  W.  515. 

(I)  DefeetSt   Objeetlona,   Amendment,   and 
Correction. 

§  637  (Mo.App^  Under  Rev.  St.  1909,  §  2029, 
as  amended  by  Laws  1911,  p.  139,  it  was  not 
ground  for  dismissing  an  appeal  that  the  bill  of 
exceptions  was  not  filed  within  the  time  allowed 
by  the  trial  court.— Grouch  t.  Heffner,  171  S. 

ri.  23. 

§648  (Tex.Civ.App.)  The  district  court  has 
jurisdiction  to  correct  the  record,  notwithstand- 
ing an  appeal  has  been  perfected  and  the  tran- 
script filed  in  the  Court  of  Civil  Appeals. — 
Neville  v.  Miller,  171  S.  W.  1109. 

§  649  (Tex.Civ.App.)  The  district  court  in  va- 
cation may  entertain  a  motion  to  strike  out  a 
bill  of  exceptions.— Neville  v.  Miller,  171  S.  W. 
1109. 

§655  (Tex.Civ.App.)  Motion  to  strike  bill  of 
exceptions  not  filed  within  the  30  days  after  fil- 
ing of  the  transcript  allowed  by  rule  8  for 
Courts  of  Civil  Appeals  (142  S.  W.  xl)  held 
too  late  to  be  considered.— Neville  v.  Miller,  171 
S.  W.  1109. 

(J)   Conclnalveneaa    and    Effect,    Impeach- 
Inir  and  OontrndlotinK. 

§669  (Tex.Civ.App.)  Bill  of  exceptions  held 
not  impeachable  by  the  trial  judge's  certificate 
that  he  was  misled  into  signing  it,  but  that  the 
proper  proceeding  was  to  have  the  reeord  cor- 
rected in  the  trial  court.— Neville  v.  MUIer,  171 
S.  W.  1109. 

(K)    Qaeationa  Preaented  for  Review. 

§  67 1  (Ark.)  On  review  of  a  finding  on  an 
agreed  statement  of  facts,  nothing  can  be  in- 
terpolated  into  the  statement  to  aid  a  recital 
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therein.— EQisgensmith  t.  IiOgan  County,  171  S. 
W.  1191. 

i  67 1  (Ky.)  Where  !t  did  not  appear  from  the 
bill  of  exceptions  that  the  alleged  improper  ar- 
gument was  made,  and  there  was  nothing  in  the 
affidavit  copied  into  the  bill  or  in  the  record  to 
indicate  the  court's  ruling  on  appellant's  objec- 
tion thereto,  the  court  could  not  say  whether 
there  was  error. — City  of  Lonisville  v.  Hehe- 
mann,  171  S.  W.  1(35. 

§671  (Mo.)  Where  appellant's  abstract  state- 
ment, brief,  and  argument  did  not  disclose  that 
her  motion  for  a  new  trial  was  preserved  in  a 
bill  of  exceptions,  the  court  could  decline  to  con- 
sider any  question  not  appearing  by  the  record 
proper.— Jodd  v.  Mehrtens,  171  S.  W.  322. 

§  67 1  (Mo.App.)  The  effect  of  a  bill  held  not 
to  be  considered  on  appeal,  where  the  abstract 
of  record  does  not  Show  that  it  was  admitted 
in  evidence. — Landreth  Machinery  Co.  v.  Roney, 
171  S.  W.  681. 

f  677  (Tex.Civ.App.)  A  citation  showing  that 
one  of  the  parties  therein  was  not  served  and 
that  one  was  dead  held  not  evidence  for  the  con- 
sideration of  the  Court  of  Civil  Appeals,  unless 
it  came  up  in  a  proper  statement  of  facts.— Bas- 
trop &  Austin  Bayou  Rice  Growers'  Ass'n  t. 
Cochran,  171  S.  W.  294. 

1690  (Tex.Civ.App.)  The  exclusion  of  evi- 
dence cannot  be  reviewed  on  appeal,  unless  the 
bill  of  exceptions  shows  that  the  witnesses 
would  have  testified  to  the  facts  sought  to  be 
proved,  but  excluded. — Miller  v.  Campbell,  171 
S.  W.  261. 

S70I  (Tez.CiT.App.)  In  the  absence  of  a 
statement  of  facts,  assignments  complaining  of 
the  court's  refusal  to  give  requested  charges  will 
not  be  considered. — Bastrop  &  Austin  Bayou 
Rice  Growers'  Ass'n  v.  Cochran,  171  S.  W.  294. 

{ 707  (Tex.Civ.App.)  In  absence  of  statement 
of  facts,  held,  that  the  court  could  not  deter- 
mine that  a  judgment  was  erroneous  because 
based  on  a  finding  on  the  theory  of  negligence 
submitted. — Marlines  t.  Medina  Valley  Irr.  Co., 
171  S.  W.  1035. 

XI.  ASSIONMEN'T   OF   ERRORS. 

§7(9  (Tex.Civ.App.)  It  is  within  the  province 
of  the  Court  of  Civil  Appeals  to  determine 
whether  it  has  jurisdiction,  regardless  of  wheth- 
er the  matter  is  presented  by  an  assignment  of 
error.— Banlis  v.  Blake,  171  S.  W.  514. 

§7(9  (Tex.Civ.App.)  Lack  of  jurisdiction  of 
the  trial  court  is  fundamental,  and  it  must  be 
considered  on  appeal,  even  without  assignments. 
— Milner  v.  Sims,  171  S.  W.  784. 

§719  (Tex.Civ.App.)  Error,  if  any,  in  in- 
strncting  a  verdict  for  defendant,  when  the  ad- 
mitted and  proven  facts  entitled  plaintiff  to  a 
Judgment,  was  fundamental  error,  as  to  which 
no  assignment  of  error  is  necessary.— Neville 
T.  Miller,  171  S.  W.  1109. 

f  722  (Tex.Civ.App.)  An  assignment  of  error 
predicated  on  a  bill  of  exception  held  to  com- 
plain of  the  admission  of  testimony  and  review- 
able within  Act  33d  I.eg.  c.  136  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1612).— Martin 
V.  Stires,  171  S.  W.  838. 

1 722  (Tex.Civ.App.)  That,  under  the  law,  a 
motion  for  new  trial  constitutes  assignments  of 
error  held  not  to  render  the  statutes  and  rules 
governing  the  requisites  of  assignments  inoper- 
ative.—Killman  V.  Young,  171  S.  W.  1065. 

§  724  (Tex.Civ.App.)  An  assignment  of  error 
failing  to  direct  the  court's  attention  to  any 
error  will  not  be  considered,  in  view  of  Acts 
33d  Leg.  c.  136  (Vernon's  Sayles'  Ann.  Civ. 
St.  1014,  art.  1612).— Martin  v.  Stires,  171  S. 
W.  836. 

(724  (Xex.Ciy.App.)  Assignments  of  error, 
which  do  not  set  out  the  substance  of  the  bills 
of  exception  referred  to  simply  by  number,  can- 
not be  considered. — Anderson  &  Day  t.  Darsey, 
171  S.  W.  1088. 


§731  (Tez.CiT.App.)  An  assignment  of  ern>r 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence  and  should  have  been  for  the  full 
amount  of  plaintiff's  claim  was  too  general.— 
Moore  v.  Cooper  Mfg.  Co.,  171  S.  W,  1034. 

§  736  (Tex.Civ.App.)  An  assignment  of  error 
which  sets  forth  exceptions  and  objections, 
which  embody  several  separate  and  distinct  ques- 
tions of  law  and  fact,  will  be  disregarded 
as  multifarious.— Killman  v.  Young,  171  S.  W. 
1065. 

§  736  (Tex.Civ.App.)  An  assignment  complain- 
ing of  the  overruling  of  distinct  and  unrelated 
motions  cannot  be  considered. — Anderson  &  Day 
V.  Darsey,  171  8.  W.  1089. 

§  737  (Tex.Civ.App.)  Assignments  which  were 
grouped,  though  complaining  of  _  sustaining  of 
exceptions  to  answer  raising  various  qaestions. 
will  not  be  considered.— Bray  v.  SewaH,  171  S. 
W.   795. 

§  742  (Tex.Civ.App.)  Assignments  of  error 
held  to  relate  to  the  same  question,  so  that  they 
could  be  grouped  in  the  brief,  and  considered 
together.— Memphis  Cotton  Oil  Co.  t.  Tolbert, 
171  S.  W.  309. 

Propositions  under  assignments  of  error  held 
not  germane  or  relevant  to,  or  included  in,  the 
assignments. — Id. 

Assignments  of  error  not  propositions  in  them- 
selves, and  followed  by  no  propositions,  but  re- 
ferring merely  to  propositions  under  another  as- 
signment, not  germane  to  them,  will  not  be  con- 
sidered.— Id. 

Assignments  of  error  htid  to  present  questions 
so  related  that  the  assignments  may  be  grouped 
in  the  brief,  and  considered  jtogether.— Id. 

§  742  (Tex.Civ.App.)  Statement  accompany- 
ing assignments  of  error  complaining  of  the 
sustaining  of  special  exceptions  to  answer  held 
not  in  compliance  with  the  rules. — Bray  v.  Se- 
wall,  171  S.  W.  795. 

§  742  (Tex.Civ.App.)  Assignment  of  error  in 
overruling  plaintiff's  motion  for  a  new  trial, 
submitted  as  a  proposition,  held  too  general  and 
indefinite  to  be  considered.— Moore  v.  Cooper 
Mfg.  Co.,  171  S.  W.  1034. 

§  742  ('Tez.CiT.App.)  An  assignment  of  error, 
which  does  not  contain  a  copy  of  the  paracrraph 
of  the  motion  for  new  trial  referring  to  the  sub- 
ject must  be  disregarded  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1612,  and  Court  Rules 
23,  29  (142  S.  W.  xii).— E.  G.  Rail  Grain  Co. 
V.  Burks-Simmons  Co.,  171  S.  W.  1043. 

{  742  (Tez.ClT.App.)  An  assignment  of  errot 
complaining  of  the  refusal  of  special  instmc- 
tions  will  not  be  considered,  where  it  is  not  fol- 
lowed by  a  statement  from  the  record  showing 
that  such  charges  were  called  for  by  the  evi- 
dence.— Tannehill  t.  Tannehill.  171  S.  W.  1050. 

Statement  under  assignment  of  error  com- 
plaining of  perer;nptory  instruction  held  insuf- 
ficient, under  rule  34  for  Courts  of  Civil  Appeals, 
relative  to  propositions  complaining  of  funda- 
mental errors. — Id. 

§742  (Tez.CiT.App.)  An  assignment  of  error 
unaccompanied  by  the  required  statement  will 
not  be  considered.— Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Boyce.  171  S.  W.  1094. 

§  747  (Tez.  Civ.  App.)  A  cross-assignment, 
wherein  appellee  insists  that  the  judgment  shoold 
have  been  for  a  greater  amount,  will  not  be  con- 
sidered where  no  statement  was  submitted  un- 
aer  the  assignment. — Lee  v.  White,  171  S.  W. 
1056. 

§  750  (Tex.Civ.App.)  An  assignment  of  error 
that  under  a  defense  pleaded,  the  evidence  in- 
troduced, and  the  verdict  therpon.  it  was  error 
to  render  judgment  for  plaintiff  does  not  raise 
the  issue  that  the  answer  undenied  was  a  bar  to 
recoverv. — Memphis  Ck>tton  Oil  Co.  v.  Tolbert, 
171  S.  W.  .309. 

§  750  (Tez.CiT.App.)  An  assignment  that 
the  court  erred  in  oTcrruling  plaintiff's  motion 
to  set  aside  the  judgment  and  to  retry  the  ctise. 
because  the  judgment  did  not  dispose  of  all  the 
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parties  or  iasnes,  was  not  anfficient  to  present 
the  question  whether  the  judgment  was  final. — 
Banks  v.  Blake,  171  S.  W.  514. 

f  750  (Tex.Civ.App.)  In  action  against  two 
carriers,  aasignmenta  of  error  that  there  was 
no  evidence  against  either,  and  that  the  great 
preponderance  of  the  evidence  showed  no  cause 
of  action,  held  properly  overruled,  where  the 
evidence  supported  a  finding  against  one  car- 
rier.—Texas  Midland  R.  B.  v.  Becker  &  Cole,  171 
S.  W.  1024. 

i  753  (Tex.Oiv.App.)  Where  there  are  no  val- 
id assignments  of  error  in  the  record,  and  where 
the  purported  assignments  are  not  properly 
briefed,  the  Court  of  Civil  Appeals  is  confined 
to  the  consideration  of  fundamental  errors,  or 
errors  apparent  on  the  face  of  the  record,  of 
which  it  must  take  notice  without  assignments 
and  briefs.— Pollard  v.  Allen  &  Sims,  171  S. 
W.  302. 

XH.   BRIEFS. 

1759  (T«c.Civ.App.)  An  assignment  of  error 
not  copied  in  the  bnef  will  not  be  considered. — 
Bulloch  V.  Missouri,  K.  &  T.  Ky.  Co.,  of  Texas, 
171   S.  W.  808. 

1759  (Tex.Civ.App.)  Acts  33d  Leg.  c.  136 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1612), 
does  not  require  Courts  of  Civil  Appeals  to 
consider  an  assignment  of  error  not  copied  in 
the  brief.— Martin  v.  Stires,  171  S.  W.  836. 

I  759  (Tex.Civ.App.)  Presenting  in  one  group 
some  13  assignments,  with  a  reference  to  the 
record  to  find  out  the  exceptions,  held  improp- 
er.—Pecos  &  N.  T.  By.  Co.  V.  Amarillo  St.  By. 
Co.,  171  S.  W.  1103. 

i  760  (Tex.CSv.App.)  Where  the  brief  filed  by 
appellant  failed  to  comply  with  rule  31  for 
Courts  of  Civil  Appeals  (142  S.  W.  xiii),  re- 
quiring statements  of  proceedings  in  the  record 
necessary  to  an  understanding  of  the  proposi- 
tions, the  assignments  of  error  will  not  be  con- 
sidered.- Pollard  v.  Allen  &  Sims,  171  S.  W. 
302. 

S76I  (McApp.)  Attorneys  citing  in  their 
bnefa  Missouri  cases  should  add  parallel  refer- 
ences to  the  official  reports  when  they  cite  the 
Southwestern  Reporter,  though  cases  from  oth- 
er states  may  be  cited  from  the  Reporters  alone. 
—Baiter  v.  Campbell  Lumber  Co.,  171  S.  W. 
955. 

8770  (Tex.Civ.App.)  Though  the  appellant 
files  no  brief,  a  suggestion  by  the  appellee  that 
the  ajipeal  was  takon  for  delay  only  requires 
the  court  to  reverse  the  judgment  for  any  ma- 
terial error  there  may  be  therein. — W.  A.  Leyhe 
Piano  Co.  v.  American  Multigraph  Sales  Co., 
171  S.  W.  494. 

1773  (Tex.Civ.App.)  Where  the  judgment 
disposed  of  all  the  parties  and  was  in  conform- 
ity with  the  issues,  it  will  be  affirmed,  in  the 
absence  of  briefs.- Bartholomew  v.  Culver,  171 
S.  W.  498. 

XVI.   REVIEW. 
(A)   Scope  and  Extent  In  Reneral, 

{837  (Tex.Civ.App.)  In  the  absence  of  any 
findings  of  fact  or  conclusions  of  law  by  the 
trial  court,  the  Court  of  Civil  Appeals  must  look 
to  the  record  to  see  if  under  the  pleadings,  there 
is  evidence  to  sustain  the  judgment  entered- 
by  the  trial  court- Childs  v.  McGrew,  171  8. 
W.  506. 

{ 839  (Ark.)  Defendant,  which  appealed  only 
from  part  of  judgment  allowing  recovery  for 
pain  and  suffering,  held  not  entitled  to  complain 
that  there  could  be  no  recbvery  both  for  the 
death  and  for  the  pain  and  suffering. — St.  Louis, 
I.  M.  &  8.  B.  Co.  V.  Craft,  171  S.  W.  1185. 

1 842  (Mo.App.)  In  action  for  injuries  to  per- 
son struck  by  automobile,  where  the  evidence 
was  confiicting,  held  that  whether  a  street  car 
bad  stopped  at  its  usual  stopping  place  for 
plaintiff,  and  whether  warning  of  the  automo- 
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bile's  approach  was  given,  were  jurjr  qnestions, 
and  no<        '       "'       "        "        "  .~  ~ 

W.  23. 

i  847  (Ark.)  In  equity  the  court  may  look  to 
the  exhibits  to  ascertain  the  nature  of  the  cause 
of  action.— Stuckey  v.  Stephens,  171  S.  W.  908. 

§  854  (Mo.App.^  Bule  as  to  affirming  judg- 
ment if  sustainable  upon  any  theorj^  in  a  case 
tried  without  a  jury,  where  no  findings  are 
made  or  declarations  of  law  given  or  requested, 
held  inapplicable,  where  evidence  of  a  perfect- 
ly valid  defense  was  excluded. — Martin  t. 
Prints,  171  8.  W.  642. 

§  867  (Mo.App.)  On  appeal  from  the  granting 
of  a  new  trial  on  one  of  several  assigned 
grounds,  all  the  grounds  assigned  may  be  con- 
sidered.—Kelly  v.  City  of  Higginsville,  171  S. 
W.   966. 

(C)   Parties  Entitled  to  Alleve  Brror. 

1877  (Mo.)  Under  Rev.  St  1900.  i  2082,  a 
county  appealing  from  a  judgment  of  the  circuit 
court,  awarding  damages  for  the  taking  of  land 
for  a  public  road,  rendered  on  appeal  by  the 
owner  from  a  judgment  of  the  county  court  es- 
tablishing the  road  and  awarding  damages,  may 
not  complain  because  damages  were  not  award- 
ed to  a  third  person  for  his  land  taken  for  the 
road.— In  re  Aiken,  171  S.  W.  342. 

Where,  in  proceedings  to  establish  a  public 
road,  an  owner  of  land  taken  for  the  road  did 
not  file  exceptions  to  the  report  of  the  commis- 
sioners failing  to  award  him  any  damages,  the 
county  permitting  a  judgment  of  the  county 
court  establishing  and  opening  the  road  could 
not  thereafter  complain  because  damages  were 
not  awarded  to  the  landowner.— Id. 

f  882  (Mo.)  A  party  inviting  by  requested  in- 
structions the  submission  of  an  issue  may  not 
complain  of  the  submission. — Thummel  v.  Sur- 
plus, 171  S.  W.  929. 

g  882  (Tex.Civ.App.)  Error,  in  an  instruction, 
cannot  be  complained  of  on  appeal,  where  in- 
vited by  plaintiff  in  error  in  special  charges  re- 
quested by  Urn.- Miller  v.  Campbell,  171  S.  W. 

1 882  (Tex.Civ.App.)  Error,  if  any,  in  the  ad- 
mission of  evidence  of  the  contents  of  a  tele- 
gram, brought  out  by  appellant  on  cross-exam- 
ination, held  not  error  of  which  appellant  could 
complain. — Memphis  Cotton  Oil  Co,  v.  Goode, 
171  S.  W.  284. 

§882  (Tex.Civ.App.)  Where  plaintiff  alleged 
perfect  health,  except  a  slight  weakness  incident 
to  an  operation,  she  could  not  complain  of  an 
instruction  that  the  car  should  be  heated  suffi- 
ciently for  a  person  in  normal  health. — Bulloch 
V.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  171  8. 
W.  808. 

§  883  (Mo.App.)  Where  a  defendant  was  per- 
mitted to  make  defense  of  contributory  negli- 
gence under  a  general  denial,  plaintiff  could  not 
claim  on  appeal  that  the  court  properly  refused 
defendant's  instruction  on  that  issue  because 
not  pleaded.— Stephens  v.  City  of  El  Dorado 
Springs,  171  8.  W.  657. 

{ 884  (Ark.)  A  claimant  against  a  contaty 
who  acquiesced  in  an  order  setting  aside  a  por- 
tion of  his  claim  and  allowing  it  in  full  held 
not  entitled,  on  appeal  from  an  order  setting 
aside  the  allowance  in  full,  to  complain  that  the 
order  allowing  it  in  part  was  final. — Jennings  v. 
Ft.  Smith  Dist  of  Sebastian  County,  171  S. 
W.  920. 

(B)   PresnmpttoBH. 

i  907  (Ark.)  Where  the  instructions  are  not 
set  out,  it  will  be  assumed  that  the  case  went 
to  the  gury  under  instructions  correctly  declar- 
ing the  law.— Meyer  v.  Holland,  171  8.  W.  893. 

§  907  (Mo.App.)  Where  there  Is  no  showing 
to  the  contrary,  the  presumption  is  always  in 
favor  of  correct  action  on  the  part  of  the  trial 
judge.— Jennemann  v.  Bucher,  171  S.  W.  613. 
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$907  (Tez.Civ.App.)  Where  there  was  no 
statement  of  facts,  it  mast  be  presumed  that  a 
judgm&t  recital  that  defendants  announced 
ready  for  trial  was  true,  and  that  all  the  par- 
ties were  before  the  court,  to  authorize  judg- 
ment, as  provided  by  law. — Bastrop  &  Austin 
Bavou  Rice  Growers'  Ass'n  v.  Cochran,  171 
S.  W.  2»4. 

1 927  (Ark.)  On  appeal  from  a  directed  ver- 
dict, the  Supreme  Court  must  tnke  that  view  of 
the  evidence  most  favorable  to  appellant. — Clark 
V.  J.  R.  Watkins  Medical  Co.,  171  S.  W.  136. 

§  927  (Mo.App.)  In  passing  upon  the  question 
whether  plaintifiF  made  out  a  case  for  the  jury, 
the  evidence  must  be  considered  in  the  light 
most  favorable  to  him,  where  the  jury's  ver- 
dict is  in  his  favor.— Grouch  v.  Heffner,  171  S. 
W.  23. 

§  927  (Mo.App.)  In  reviewing  the  refusal  to 
direct  a  verdict  for  defendant,  the  evidence  must 
be  considered  in  the  light  most  favorable  to  the 
plaintiff.— Hicks  v.  Hammond  Packing  Co.,  171 
S.  W.  937. 

1 928  (Mo.App.)  In  determining  alleged  error 
in  refusal  to  give  instructions  on  defendant's 
theory,  the  appellate  court  must  accept  aa 
true  the  evidence  most  favorable  to  defendant. 
—Stephens  v.  City  of  El  Dorado  Springs,  171 
S.  W.  657. 

S933  (Mo.App.)  The  court  on  appeal  from  a 
jndf^ment  rendered  on  a  second  trial,  after  the 
setting  aside  of  a  verdict  for  error  in  compel- 
ling piaintift  to  elect  on  which  of  two  counts 
in  the  petition  he  would  proceed,  must  presume, 
in  the  alwence  of  anything  to  the  contrary,  that 
the  issues  raised  by  the  two  counts  were  sub- 
mitted.—Wonderly  v.  Haynes,  171  S.  W.  564. 

i  934  (Tex.Civ.App.)  Where  the  court  filed  no 
findings  of  fact  or  conclusions  of  law,  the  court 
on  appeal  must  indulge  every  reasonable  pre- 
sumption in  support  of  the  judgment.— First 
State  Bank  of  Amarillo  v.  Jones,  171  8.  W. 
1057. 

{938  (Tex.Civ.App.)  In  the  absence  of  a  di- 
rect appeal  from  the  striking  of  appellant's 
bill  of  exceptions  and  the  substitution  of  an- 
other bill,  it  would  be  presumed  that  the  order 
was  properly  made. — Neville  v.  Miller,  171  S. 
W.  1109. 

(F)  Discretion   of  Lo-wer  Covrt. 

J  971  (Ark.)  Exercise  of  trial  court's  discre- 
tion in  allowing  cross-examination  ou  collateral 
facts  is  not  ground  for  reversal,  unless  such 
discretion  has  been  abused  to  the  prejudice  of 
the  objecting  party.— St.  I^ouis,  I.  M.  &  S.  Ry. 
Co.  V.  M(!Michael,  171  S.  W.  115. 

i97l  (Mo.App.)  Unless  there  is  a  flagrant  vio- 
lation of  the  rule  against  leading  questions,  the 
discretion  of  the  court  will  not  be  reviewed. — 
Jennemann  v.  Bucher,  171  S.  W.  613. 

§977  (Mo.App.)  The  discretionary  rulings  of 
the  trial  court  on  a  motion  for  new  trial,  while 
presumptively  correct  may  be  reversed  for  abuse 
of  discretion.— Kelly  v.  City  of  Higginsville,  171 
S.  W.  960. 

i  981  (Mo.App.)  Ruling  on  a  motion  for  a 
new  trial  for  newly  discovered  evidence  will  not 
be  reviewed,  unless  there  was  an  abuse  of  dis- 
cretion.—laser  T.  Nelson,  171  S,  W.  6. 

(G)  <l«e«tloii*  of  Vmct,  Verdleta,  and  Find- 
Inc*. 

i  987  (Tex.)  The  Conrt  of  Civil  Appeals,  re- 
versing a  judgment  rendered  on  a  ground  ad- 
judged erroneous,  held  required  to  remand  the 
case,  in  view  of  a  finding  of  the  trial  court  sus- 
tained by  evidence.— Post  v.  State,  171  S.  W. 
707. 

Where  the  evidence  is  without  conflict,  the 
Court  of  Civil  Appeals  ma^  render  the  proper 
judgment,  but  where  there  is  any  conflict  on  a 
material  is.sne,  it  may  not  substitute  its  findings 
for  those  of  the  trial  court. — Id. 


{ 989  (Tex.)  After   verdict    for   plaintiff,    the 

Supreme  Court,  passing  on  a  question  of  fart. 
must  reject  all  evidence  favorable  to  defendant, 
and  consider  only  that  sustaining  the  verdict. 
— Cartwright  v.  (Janode,  171  S.  W.  696. 

f  994  (Tex.Civ.App.)  The  credibility  of  the 
witnesses  is  for  the  jury  and  not  the  appellate 
court.— Denton  v.  English,  171  S.  W.  248. 

§997  (Tex.Civ.App.)  On  an  appeal  by  plain- 
tiff from  a  judgment  ou  a  verdict  directed  for 
defendant,  the  plaintiffs  evidence  must  be  taken 
as  true.- Dawson  v.  King,  171  S.  W.  257. 

I  1 00 1  (Mo.App.)  Where  there  was  substantial 
evidence  to  support  the  verdict,  it  cannot  be 
disturbed  on  appeal. — Hufft  v.  Dougherty,  171  S. 
W.  17. 

§  1001  (Mo.App.)  Where,  in  an  action  on  an 
insurance  policy,  the  question  of  bad  faith  of 
the  appraisers  was  submitted  on  substantial  evi- 
dence, its  verdict  will  be  sustained. — Jones  v. 
Orient  Ins.  Co.,  171  S.  W.  28. 

$  100 1  (Tez.CivApp.)  Where  there  was  evi- 
dence  to  support  the  findings  on  the  controlling 
issues,  the  verdict  cannot  l>e  disturbed,  although 
the  evidence  was  not  conclusive. — W.  A.  Leyhe 
Piano  Co.  v.  American  Multigraph  Sales  Co. 
171  S.  W.  494. 

1 100 1  (Tex.Civ.App.)  A  verdict  sustained  by 
evidence  will  not  be  disturbed. — Paul  Stone  Co. 
v.  Sancedo,  171  S.  W.  1038;  Ft.  Worth  Horse 
&  Mule  Co.  V.  Burnett,  Id.  1076. 

§  1002.  Where  the  evidence  is  conflicting,  the 
verdict  is  final,  unless  there  is  some  error  of 
law. 

—(Mo.  App.)  laser  v.  Kelson,  171  8.  W.  6; 
First  Nat.  Realty  &  Loan  Go.  v.  Mason, 
Id.  971; 

(Tex.  Civ.  App.)  Thomas  t.  Barthold,  171  S. 
W.  1071:  Memphis  Cotton  OU  Co.  v.  Gard- 
ner, Id.  1082. 

{  1003  (Ark.)  Where  it  was  not  physically  im- 
possible under  the  evidence  that  plaintiff  was  in- 
jured by  catching  his  foot  in  an  unblocked  frog, 
as  he  claimed,  a  judgment  for  plaintiff  will  not 
be  reversed,  though  it  was  highly  improbable 
that  the  accident  so  occurred. — Missouri  &  N. 
A.  R.  Co.  V.  Johnson,  171  S.  W.  47a 

I  1003  (Ki.)  Under  Civ.  Code  Prac.  |  340, 
suDsec.  6,  the  appellate  court  will  reverse  only 
when  the  verdict  is  clearly  against  the  weight 
of  the  evidence. — Adams  Express  Co.  v.  Tucker, 
171  S.  W.  428. 

§  1003  (Mo.App.)  A  verdict  for  a  pedestrian 
for  injuries  will  not  be  disturbed  for  fafal  va- 
riance, as  to  the  date  of  injury,  between  the 
proof  and  the  notice  given,  under  Rev.  St.  1909, 
I  8863,  where  there  was  substantial  evidence 
that  the  date  was  as  stated  in  the  notice,  though 
the  preponderance  of  the  evidence  was  that  the 
injury  was  received  on  another  date.— Willis 
v.  City  of  St.  Joseph,  171  S.  W.  27. 

§  1003  (Tex.Civ.App.)  Unless  the  verdict  is 
manifestly  against  the  evidence,  it  will  not  be 
disturbed.- Horton  v.  Texas  Midland  R.  R, 
171  S.  W.  1023. 

f  1003  (Tex.Civ.App.)  A  verdict  reasonably 
supported  by  the  evidence  will  not  he  overturned 
hecause  against  the  preponderance  thereof. — 
Thomas  v.  Barthold,  171  S.  W.  1071. 

§  1004  (Ky.)  It  is  for  the  juiy,  not  the  ap- 
pellate court,  to  compare  plaintiff's  contributory 
negligence  with  that  of  the  defendant  and,  after 
ascertaining  the  full  amount  of  his  damages, 
to  award  such  proportional  part  thereof  as  the 
negligence  attributable  to  the  defendant  bore 
to  the  entire  negligence  attributable  to  both. — 
Norfolk  &  W.  By.  Co.  v.  Thompson,  171  S.  W. 
451. 

{  1004  (Mo.App.)  Allowance  of  damages  for 
vexatious  refusal  of  an  insurance  company  to 
pay  and  for  counsel  fee  being  for  the  jury,  un- 
der Rev.  St  1900,  S  7068.  htld  that  the  court 
on  appeal  would  not  interfere  therewith. — Dodt 
v.  Prudential  Ins.  Co.  of  America,  171  S.  W. 
655. 
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S  1004  (Tex.GiT^pp.)  Verdict  supported  by 
testimony  will  not  be  disturbed,  though  appel- 
late court  might  have  found  differently. — Texas 
Midland  R.  R.  v.  Becker  &  Cole,  171  S.  W. 
1024. 

§  1008  (Ark.)  Findings  of  fact  by  the  court 
are  as  conclusive  on  appeal  as  a  verdict. — Cher- 
ry V.  Peay,  171  S.  W.  924. 

§  1008  (JIo.App.)  Though  findings  of  fact  in  a 
case  tried  without  a  jury  have  the  force  of  a 
special  verdict,  if  supported  by  substantial  tes- 
timony, it  must  appear,  to  sustain  the  linding, 
that  correct  principles  of  law  were  applied  to 
the  facts  in  the  case.— Meyer  v.  Bobb,  171  S.  W. 
600;   Same  v.  Goldsmith,  Id.  606. 

§  1009  (Mo.App.)  While  appellate  courts  will 
review  the  evidence  in  a  suit  in  equity,  they 
'will  defer  to  the  finding  of  the  chancellor,  where 
the  evidence  is  conflicting. — Troll  v.  Dougherty 
&  Bush  Real  aute  Co.,  171  S.  W.  665. 

$1010  (Mo.App.)  A  finding  of  fact  by  the 
trial  court  is  conclusive,  if  supported  by  sub- 
stantial evidence.^Hollrah-Dieckmann  Refriger- 
ator &  Fixture  Co.  v.  St.  Louis  House  &  Win- 
dow Cleaning  Co.,  171  8.  W.  576;  Jennemann 
V.  Bucher,  Id.  613. 

(H)   Harmlcs*   Brror. 

I  1027  (Tex.Civ.App.)  Defendant  may  not 
complain  of  the  insufficiency  of  evidence  of 
grounds  of  negligence,  alleged  in  the  petition, 
other  than  those  which  were  submitted  to  the 
jury.— Southern  Pac.  Co.  v.  Walker,  171  S.  W. 
264. 

§  1033  (Ky.)  A  party  cannot  complain  on  ap- 
peal of  an  instruction  which  was  more  favornble 
to  him  than  the  law  allowed. — Keiner  v.  Col- 
lins, 171  S.  W.  31)9. 

S  1033  (Mo.Ap[>.)  Defendnnt  cannot  complain 
that  an  instruction,  correctly  stating  that  he 
was  required  to  exercise  a  hi^h  degree  of  care 
under  the  circumstances,  is  inconsistent  with 
other  instructions  requiring  only  ordinary  care. 
— Hufft  v.  Dougherty,  171  S.  W.  17. 

§  1033  (Tex.Civ.App.)  Error,  if  any,  in  ad- 
mitting impeaching  evidence,  tending  to 
strengthen  the  theory  of  appellant,  held  not  re- 
versible error  on  his  complaint. — Memphis  Cot- 
ton Oil  Co.  V.  Goode.  171  S,  W.  284. 

!  1 033  (Tex.Civ.App.)  Defendants  could  not 
<>omplain  of  an  instruction  in  their  favor  that 
plaintiff  could  not  recover  if  he  stepped  back  to 
avoid  a  street  car  and  so  placed  himself  that 
those  in  charge  of  defendants'  automobile  could 
not  avoid  injury  to  plaintiff.— I'rince  v.  Taylor, 
171  S.  W.  826. 

{  1039  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle by  partnership,  sustaining  of  plea  in  abate- 
ment for  misjoinder  held  harmless  as  to  one 
of  the  partners  who  was  permitted  to  proceed 
as  plaintiff  for  the  recovery  of  the  survej-s  to 
which  he  claimed  title. — J.  D.  Fields  &  Co.  v. 
Allison,  171  S.  W.  274. 

{  1040  (Tex.Civ.App.)  Any  error  in  overrul- 
ing exceptions  to  certain  allegations  of  a  peti- 
tion held  harmless.— Gulf,  T.  &  W.  Ry.  Co.  v. 
Dickey.  171  S.  W.  1097. 

{  1040  (Tex.Civ.App.)  Overruling  of  excep- 
tion to  paragraph  in  defendant's  answer,  held 
harmless,  where  the  i.%ue  raised  thereby  was 
not  submitted,  and  no  assignment  was  present- 
ed to  the  admission  of  any  testimony  thereon. — 
Williams  v.  Phelps.  171  S.  W.  1100. 

Where  no  bill  of  exception  was  taken  to  an 
instruction  that  a  contract  was  noncnforoeable, 
error  could  not  be  assigned  to  the  overruling  of 
exceptions  to  allegations  of  the  answer  that 
the  contract  was  invalid.— Id. 

I  ip42  (Tex.Civ.App.)  Where  loss  was  due  to 
initial  carrier  furnishing  improper  car,  carrier 
held  not  prejudiced  by  exclusion  of  an  allegation 
of  answer  that  liability  should  terminate  on  de- 
livery  to   connecting   carrier. — International    & 


G.  N.  Ey.  Co.  T.  3.  B.  Bryant  &  Go.,  171  S. 
W.  815. 

§  1043  (Ky.)  The  denial  of  a  continuance  to 
procure  medical  testimony  was  not  prejudicial, 
where  four  experts  testified  for  defendant  and 
one  of  them  was  the  first  physician  who  saw 
plaintiff  after  the  injury.— Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Laird,   171  S.  W. 

S  1046  (Tex.Civ.App.)  Harm  to  plaintiff  from 
holding  of  night  session  of  court  when  his 
leading  counsel  was  absent  through  illness  held 
not  apparent.— Kirkland  v.  Rutherford,  171  S. 
W.  1031. 

§  1047  (Tex.Civ.App.)  Where  the  record  did 
not  show  that  a  finding  for  plaintiff  might  not 
have  been  based  entirely  on  incompetent  testi- 
mony, refusal  of  a  motion  to  strike  it  was  re- 
versible error. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Anderson,  171  S.  W.  806. 

I  1048  (Ark.)  Where  an  officer  of  a  corpo- 
ration, a  defendant  in  an  action,  did  not  ad- 
mit that  he  had  filed  or  was  responsible  for  an 
answer  filed  in  a  former  action,  but  asserted 
that  he  did  not  remember  that  the  answer  was 
filed,  and  no  attempt  was  made  to  contravert 
his  testimony  by  exhibiting  the  answer,  the 
corporation  was  not  prejudiced. — Ft.  Smith 
Lumber  Co.  v.  Shackleford,  171  S.  W.  09. 

§  1048  (Mo.App.)  Any  error  in  permitting  an 
employe  suing  for  a  personal  injury  to  show 
that  his  foreman  testifying  for  the  employer 
received  $100  a  month  as  wages  was  harmless. 
—Baxter  v.  Campbell  Lumber  Co.,  171  S.  W. 
965. 

i  1048  (Tex.Civ.App.)  Error  in  allowing  a 
witness  to  be  improperly  cross-examined  as  to 
his  character  held  not  harmless. — Houston 
Chronicle  Pub.  Co.  v.  Tiernan,  171  S.  W.  542. 

i  1050  (Ark.)  The  admission  of  a  dying  decla- 
ration of  one  run  down  by  a  train  held  prej- 
udicial error,  being  the  only  evidence  that  the 
servants  of  the  railroad  company  would  have 
discovered  him  had  they  maintained  a  lookout. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Enlow,  171  S. 
W.  912. 

§  1050  (Mo.App.)  In  an  injunction  suit,  the 
admission  of  the  conclusion  of  a  witness  as  to 
who  were  the  sole  heirs  of  a  person,  held  not 
prejudicial  error,  in  view  of  bis  previous  tes- 
timony.— Barrun  v.  H.  D.  Williams  Cooperage 
Co.,  171  S.  W.  683. 

g  1050  (Mo.App.)  In  an  action  for  injuries 
which  plaintiff  received  when  defendant's  wagon 
was  backed  against  him,  the  improper  admis- 
sion of  evidence  that  defendadt  could  have  un- 
loaded its  wagon  at  another  place  held  prejndi- 
cinl,— Lauff  v.  J.  Kennard  &  Sons  Carpet  Co., 
171  S.  W.  986. 

f  1050  (Tex.Civ.App.)  The  court  having  only 
submitted  to  the  jury  the  negligence  charged 
in  the  petition,  any  admission  of  evidence  bear- 
ing on  negligence  in  another  respect  was  harm- 
less.—Memphis  Cotton  Oil  (30.  V.  Tolbert,  171 
8.  W.  309. 

§  1050  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  licensee  while  alighting  from  the 
wrong  side  of  a  train  in  the  presence  of  the 
conductor,  the  issue  of  discovered  peril  not 
having  been  submitted,  defendant  was  not  prej- 
udiced by  evidence  that  the  conductor  knew 
that  it  would  be  dangerous  for  plaintiff  to  ao 
alight.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
ChurchiU,  171  S.  W.  517. 

g  1050  (Tex.Civ.App.)  Defendant  could  not 
successfully  object  to  the  introduction  of  a  deed 
in  evidence,  where  there  was  nothing  in  the 
statement  subjoined  to  the  assignment  showing 
that  plaintiff's  title  to  any  part  of  the  land 
depended  on  the  deed  or  was  in  any  way  af- 
fected thereby.— I.«uisinna  &  Texas  Lumber  Co. 
V.  Southern  Pine  Lumber  Co.,  171  8.  W.  537. 

§  1050  (Tex.Civ.App.)  Where  a  passenger 
claimed  that  a  cold  contracted  on  defendant's 
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train  resulted  in  tnbeiculosis,  the  exclusion  of  a 
question  of  a  medical  expert  as  to  whether  that 
was  not  unusual  is  not  reversible  error. — 
Missouri,  K.  &  T.  Ky.  Co.  of  Texas  t.  Dellmon, 
171  S.  W.  799. 

I  lOSO  (Tex.Civ.App.)  Error  in  admitting  evi- 
dence to  prove  allegations  to  which  exceptions 
should  have  been  sustained  held  harmless. — 
Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  171  S.  W. 
1097. 

The  admission  of  evidence  of  statements  made 
by  railroad  employ^  held  harmless,  where  there 
was  competent  evidence  to  the  same  effect. — Id. 

§  1050  (Tex.Civ.App.)  The  admission  of  im- 
material testimony  that  a  shipper  was  unable 
to  pay  the  legal  rate  on  the  shipment  held  prej- 
udicial, under  Court  of  Civil  Appeals  rule  62a 
(149  S.  W.  x).— Wichita  Falls  &  W.  Ry.  Co. 
of  Texas  v.  Asher,  171  S.  W.  1114. 

I  1051  (Tex.Civ.App.)  Testimony  of  witness 
as  to  finding  corner  of  a  survey  held  not  prej- 
udicial, where  other  witnesses  testified  to  the 
same  matters  and  the  corner  was  established 
beyond  a  reasonable  doubt  to  be  where  he  said 
he  found  it.— Denton  v.  English,  171  S.  W.  248. 

S  1051  (Tex.Civ.App.)  Admission  of  evidence 
of  circumstances  tending  to  make  property 
plaintiff's  separate  estate  held  harmless,  if  er- 
ror, where  a  deed  properly  admitted  in  evidence 
vested  her  with  a  separate  estate. — Molloy  t. 
Brower,  171  S.  W.  1079. 

S  1 052  (Tex.Civ.App.)  Plaintiff  having  been 
found  negligent,  admission  of  conclusion  that 
he  got  in  the  best  position  he  could  was  harm- 
lesB.— Memphis  Cotton  Oil  Co.  v.  Tolbert,  171 
S.  W.  309. 

i  1052  (Tex.CiT.App.)  Under  Rules  of  Courts 
of  Civil  Appeals,  rule  62a  (149  S.  W.  x),  admis- 
sion of  testimony  over  objection  that  the  wit- 
nesses were  not  properly  qualified  held  harmless 
where  duly  qualified  witnesses  gave  similar  evi- 
dence.—Williams  V.  Phelps,  171  S.  W.  1100. 

{  1053  (Mo.App.)  The  admission  of  evidence 
that  an  employer,  sued  for  injuries  to  an  em- 
ploy£,  had  liability  insurance,  was  not  ground 
for  reversal,  where  the  evidence  came  in  only 
incidentally  and  was  promptly  stricken  out  on 
objection. — Baxter  v.  Campbell  Lumber  C!o.,  171 
S.  W.  955. 

I  1053  (Tex.Oiv.App.)  Plaintiff's  testimony  of 
his  having  received  an  injury  other  than  those 
alleged  in  the  petition,  having  been  expressly 
withdrawn  from  the  jury,  was  harmless. — Mem- 
phis Cotton  Oil  Co.  V.  Tolbert,  171  S.  W.  309. 

{  1 056  (Ky.)  Error  in  *  excluding  a  schedule 
value  for  taxation  of  property  sought  to  be 
condemned  held  not  prejudicial,  in  view  of  the 
little  weight  of  such  evidence. — Sandy  Valley 
&  B.  Ry.  Co.  V.  Bentley,  171  S.  W.  178. 

f  1056  (Mo.App.)  Where  there  was  nothing 
in  the  alleged  deposition  which  would  have  af- 
fected the  judgment  of  the  lower  court,  its  re- 
jection, though  improperMs  harmless. — Dubow- 
sky  V.  Binggell,  171  S.  W.  12. 

i  1056  (Mo.App.)  Error  in  excluding  testi- 
mony as  to  the  time  a  demand  was  made  by  an 
indemnitj^  insurance  company  for  the  balance 
of  premium  due  on  a  canceled  policy  is  not 
prejudicial  to  the  assured,  where  interest  was 
allowed  only  from  the  date  of  the  suit. — iEtna 
Life  Ins.  Co.  v.  Kansas  City  Electric  Light  Co., 
171  S.  W.  580. 

{  1056  (MoApp.)  The  improper  exclusion  of 
photographs  is  harmless,  where  they  would  not 
have  added  to  the  information  of  the  jury.— 
Lauff  V.  J.  Kennard  &  Sons  Carpet  Co.,  171 
S.  W.  986. 

I  1057  (Ky.)  The  exclusion  of  evidence  of  a 
fact  abundantly  established  by  other  evidence  is 
harmless.— Kciner  v.  Collins,  171  S.  W.  390. 

{  1057  (Tex.CivApp.)  In  action  against  a 
sheriff  for  failure  to  record  an  attachment  lien, 
defendant's  admission,  if  any,  of  the  issuance  of 
the  writ  and  the  levy  on  the  property  alleged, 
held  to  make  the  exclusion  of  the  attachment 


and  levy  immaterial  and  harmless. — Nerille  t. 
Miller,  171  S.  W.  1109. 

8  1058  (Ark.)  The  exclusion  of  a  statement  by 
plaintiff's  ancestor  that  be  would  rent  the  land 
in  controversy  to  witness,  if  he  would  fence  it, 
was  not  prejudicial,  where  the  witness  was  else- 
where allowed  to  testify  as  to  his  opinion  of  the 
value.- St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bmn- 
didge,  171  S.  W.  859. 

§  1060  (Tex.CivApp.)  Argument  of  counsel, 
which  was  without  the  record  and  held  up  one 
of  the  plaintiffs  as  a  swindler  and  defendant  as 
an  honest  old  farmer,  held  prejudicial. — Ander- 
son &  Day  V.  Darsey,  171  S.  W.  1088. 

§  1062  (Ark.>  Where,  in  an  action  for  per- 
sonal injury,  the  court,  over  objection,  submitted 
to  the  jury  three  grounds  of  negligence,  if  tes- 
timony was  wanting  as  to  an;r  one  of  them,  it 
was  prejudicial  error. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Middleton,  171  S.  W.  869. 

§  1064  (Ark.)  Error  in  instruction  as  to 
carrier's  duty  is  harmless,  where  the  carrier's 
negligence  was  not  disputed. — Chicago,  B.  I.  & 
P.  Ry.  Co.  V.  Floyd,  171  S.  W.  913. 

f  1064  (Ky.)  In  a  railway  employe's  action  for 
injuries  caused  by  a  train  backing  into  cars  be- 
tween which  he  was  working,  an  instruction  as 
to  the  right  of  his  superior  to  presume  that  he 
had  coupled  the  air  brakes,  and  was  in  a  place 
of  safety,  though  unnecessary,  held  not  prej- 
udicial to  plaintiff.— McKee  v.  Cincinnati,  F. 
&  S.  E.  B.  Ca,  171  S.  W.  425. 

I  1064  (Mo.App.)  In  an  action  for  the  mali- 
cious prosecution  of  a  bankruptcy  proceeding,  an 
instruction  that,  if  defendant  in  good  faith  and 
"without  malice"  took  the  advice  of  connael, 
there  was  no  malice  held  reversible  error. — Mc- 
Donald V.  Goddard  Grocery  Co.,  171  S.  W.  eStt 

I  1064  (Mo.App.)  A  clerical  error  in  an  in- 
struction as  to  the  place  of  the  accident  does 
not  require  a  reversal. — Brown  v.  City  of  St. 
Joseph,  171  8.  W.  935. 

§  1064  (Tex.Civ.App.)  Error  in  the  charge 
is  not  reversible,  under  the  express  provisions 
of  Court  of  Civil  Appeals  rule  62a  (149  S.  W. 
x),  unless  it  probably  caused  an  improper  judg- 
ment—Miller V.  Campbell,  171  S.  W.  251. 

§  1064  (Tex.Civ.App.)  Where  a  person  who 
was  injured  while  accompanying  a  car  of  fruit 
was  a  mere  licensee,  because  traveling  on  a  non- 
transferrable  pass  issued  to  another,  an  instruc- 
tion that  he  was  not  a  passenger  because  be 
had  the  car  stopped  at  a  place  not  authorized 
by  the  bill  of  lading,  while  unnecessary,  was 
not  prejudicial  to  plaintiff.— Beard  v.  Inter- 
national &  G.  N.  By.  Co.,  171  S.  W.  653. 

S  1066  (Ark^  Giving  of  an  erroneous  instruc- 
tion on  the  effect  on  plaintiff's  right  to  recover 
in  case  of  delay  to  give  notice,  there  being  no 
evidence  of  delay,  held  ground  for  reversal, 
where  it  could  not  be  determined  that  the  jury 
did  not  base  their  verdict  thereon.^Spencer  & 
Co.  V.  Bank  of  Hickory  Ridge,  171  S.  W.  128. 

(  1066  (Ky.)  In  an  action  against  a  city  for 
injury  from  a  fall  on  a  defective  sidewalk  on 
the  northeast  comer  of  certain  streets,  where 
the  testimony  of  plaintiff  and  all  her  witnesses 
located  the  accident  there,  instructions  that  to 
find  for  plaintiff  the  jury  must  believe  that  it 
occurred  there  were  not  prejudicial  to  plaintiff. 
— MuUoy  V.  Ci^  of  Louisville,  171  S.  W.  1»0. 

f  1066  (Mo.App.)  In  a  passenger's  action  for 
injnry  from  a  collision,  whera  the  plaintiff's 
proof  raised  the  presumption  of  defendant's 
negligence,  and  defendant  offered  no  evidence  as 
to  negligence,  so  that  its  negligence  was  not  in 
issue,  an  instruction  that  the  burden  of  proving 
due  care  was  on  defendant  held  harmless.— 
Tiemey  t.  United  Rys.  Co.  of  St  Louis,  171  S. 
W.  977. 

§  1 066  (Tex.CiT.App.)  A  party  may  not  allege 
error  as  to  instruction  on  an  issue  not  pleaded 
by  him. — Bulloch  v.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas,  171  S.  W.  808.         .  ,  . 
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i  1067  (Ark.)  In  an  action  for  injuries,  de- 
fendant was  not  prejudiced  by  the  conrt's  re- 
fusal to  require  tlie  jury  to  reduce  the  amount 
found  aa  compensation  for  injuries  to  its  pres- 
ent value,  where  plaintifTs  counsel,  after  stat- 
ing the  amount  he  calculated  plaintiff  had  lost 
by  his  diminished  earning  power,  told  the 
jury  to  reduce  that  sum  to  its  present  value. 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McMichael, 
171  S.  W.  115. 

S  1067  (Mo.App.)  In  an  action  on  a  quantum 
memit  for  boring  a  well,  where  the  jury  were 
told  that,  if  plaintifF  agreed  to  produce  a  com- 
pleted well  with  a  strong  and  lasting  flow  of 
water,  he  could  not  recover  unless  he  did  so, 
the  refusal  of  defendant's  instruction  on  its 
counterclaim  held  immaterial,  in  view  of  the 
verdict  for  plaintiff. — Daniels  v.  McDaniels,  171 
S.  W.  14. 

1 1068  (Ark.)  A  judgment  for  plaintiff  in  an 
action  for  damages  from  fire,  spreadiM  from  a 
right  of  way  should  not  be  reversed  for  error 
in  instructing  as  to  the  measure  of  damages, 
where  the  verdict  is  based  on  the  undisputed 
evidence  of  plaintiff  as  to  damages.— Kansas 
City  Southern  Ry.  Co.  v.  Wilson,  171  S.  W. 
484. 

{  1068  (Ark.)  Eirror  in  an  instruction,  allow- 
ing recovery  for  permanent  injury  to  plaintiff's 
land  by  the  construction  of  a  railway  embank- 
ment, and  also  for  loss  of  rent  for  two  years, 
was  harmless  where  the  jury  found  a  verdict 
for  the  permanent  injury  only.— St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Brundidge,  171  S.  W.  859. 

i  1068  (Ky.)  Where  the  jury  found  for  de- 
fendants, they  were  not  prejudiced  by  instruc- 
tions on  the  question  of  damages. — Lee  v. 
Woods,  171  S.  W.  389. 

i  1068  (Mo.)  In  an  action  against  a  city  for 
personal  injury,  any  error  in  instructing  on  the 
evidence  that  plaintiff  might  recover  the  ex- 
penses of  medical  services  that  he  was  rea- 
sonably certain  to  incur  in  the  future,  held 
harmless  in  view  of  his  injury  and  the  award 
therefor.— Sang  v.  City  of  St  Louis,  171  S. 
W.  347. 

f  1068  (Mo.App.)  An  instruction  which  au- 
thorized the  jury  to  allow  damages  for  certain 
items  not  exceeding  the  amounts  claimed  in  the 
petition,  which  was  greater  than  the  amOunt 
sliown  by  the  evidence,  is  not  prejudicial,  where 
the  verdict  does  not  indicate  that  any  amount  in 
excess  of  those  shown  by  the  evidence  was  allow- 
ed.— Wamke  v.  A.  Leschen  &  Sons  Rope  Co., 
171  S.  W.  643. 

%  1068  (Tex.Civ.App.)  Error,  if  any,  in  charge 
on  damages  raised  by  defendant's  plea  held 
without  prejudice  to  plaintiff,  where  the  verdict 
was  against  defendant's  claim  for  damages. — 
Moore  v.  Cooper  Mfg.  Co.,  171  S.  W.  1034. 

I  1074  (Tex.Civ.App.)  Where  no  objection  is 
raised  to  the  consideration  of  findings  of  fact 
and  conclusions  of  law  certified  in  the  record, 
any  error  in  failing  to  file  them  within  the  time 
prescribed  by  statute  is  harmless. — Rogers  v. 
Harris,  171  8.  W.  809. 

(D  Brror  "Waived  In  Appellate  Court. 

§  1075  (Tex.Civ.App.)  An  assignment  of  error 
abandoned  by  plaintiff  in  error,  in  open  court, 
will  not  be  considered. — Miller  v.  Campbell,  171 
S.  W.  251. 

XVH.   DETERMINATION  AND  DISPO- 
SITION OF  OAXTSE. 

(A)  DecialoB  tn  General. 

f  1 1 06  (Ky.)  Where  the  court,  on  appeal  in 
an  equitable  action,  has  not  any  basis  on  which 
to  direct  a  proper  judgment,  the  case  must  be 
re-referred  to  the  commissioner  to  make  report 


in  accordance  with  the  facts.— Connecticut  Fire 
Ins.  Co.  V.  Union  Mercantile  Co.,  171  S.  W. 
407. 

(B)    AfflrmaDee. 

t  1 140  (Mo.)  Where  the  award  of  pnnitive 
damages  wliich  was  based  on  an  erroneous  in- 
struction could  be  separated  from  the  award  of 
actual  damages,  the  error  in  the  instruction 
may  be  cured  by  a  remittitur  of  the  pnnitive 
damages.— Keller  v.  Summers,  171  S.  W.  336. 

I  1 140  (Mo.)  Where  the  amount  erroneously 
included  in  a  verdict  can  be  definitely  ascer- 
tained the  court  may  affirm  the  judgment  for  the 
proper  amount,  on  the  successful  party  enter- 
ing a  remittitur  for  the  excessive  amount — In 
re  Aiken,  171  S.  W.  342. 

J  1 140  (Mo.App.)  Where  the  trial  court  found 
the  verdict  excessive,  resulting  from  an  honest 
overestimate,  the  appellate  court  may  order  a 
remittitur.— Kelly  v.  City  of  HigginsvUle,  171 
S.  W.  960. 

I  1 140  (Tex.Civ.App.)  WTiere,  after  appeal, 
appellee  remitted  damages  improperly  awarded, 
the  judgment,  under  Vernon's  Sayles  Ann.  Civ. 
St  1914,  art.  2014,  will  be  affirmed,  though  the 
costs  will  be  taxed  '  against  the  appellee. — At- 
chison, T.  &  S.  F.  Ry.  Co.  V.  Boyce,  171  S.  W. 
1094. 

(D)   Reversal. 

I  1 1 69  (Ky.)  A  verdict  for  plaintiff,  in  an 
action  under  the  federal  Employers'  Liability 
Act,  for  the  death  of  a  railroad  employ^  who 
was  undoubtedly  guilty  of  contributory  negli- 
gence must  be  reversed  where  all  of  the  grounds 
of  negligence  but  one  upon  which  the  jury  b^sed 
their  verdict  were  improperly  submitted. — Louis- 
ville 4  N.  R.  Ck).  V.  Heinig-s  Adm'x,  171  S.  W. 
853. 

1 1 169  (Tex.Civ.App.)  Where  the  court  on  ap- 
peal cannot  determine  on  which  of  two  issues 
the  verdict  was  rendered,  the  error  in  instruc- 
tions submitting  one  of  the  issues  necessitates  a 
reversal.— Killman  v.  Young,  171  S.  W.  1065. 

§  1 170  (Mo.App.)  In  action  on  insurance  pol- 
icy on  automobile,  admission  of  evidence  as  to 
difference  in  value  of  the  machine  immediately 
before  and  after  the  fire  held  not  reversible  er- 
ror, within  Rev.  St  1909,  f  2082,  though  the 
policy  fixed  a  different  measure  of  damages. — 
Jones  V.  Orient  Ins.  Co.,  171  S.  W.  28. 

{1170  (Mo.App.)  Error  in  an  instruction  al- 
lowing recovery  for  loss  of  future  earnings, 
which  was  unwarranted  by  the  evidence,  does 
not  require  a  reversal,  where  the  verdict  was 
for  less  than  the  loss  of  earnings  up  to  the  time 
of  the  trial,  under  Rev.  St.  1909,  M  1850,  2082. 
— Warnke  v.  A.  Leschen  &  Sons  Hope  Co.,  171 
S.  W.  643. 

1 1 175  (Tenn.)  Where  it  appeared  from  the 
face  of  the  record  itself  that  plaintiff  was  not 
entitled  to  sue,  a  judgment  for  her  must  be 
reversed  on  appeal, --Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Bonham,  171  S.  W.  79. 

A  judgment  recovered  by  the  widow  of  an 
employ^,  killed  while  engaged  in  interstate 
commerce,  must  be  reversed,  where  the  action 
was  instituted  in  her  individual  capacity,  but 
it  should  be  without  prejudice  to  any  rights 
the  personal  representative  of  the  deceased  may 
have  under  tiie  federal  Employers'  Liability 
Act— Id. 

<II75  (Tex.Civ.App.)  Where  the  case  was 
fully  developed  below,  it  is  the  duty  of  the  ap- 
pellate court,  if  possible,  to  render  such  judg- 
ment as  should  have  been  rendered  by  the  trial 
court.— Ball-Carden  Co.  v.  Ridgell,  171  S.  W. 
509. 

{1180  (Mo.App.)  The  reversal  of  a  judgment 
at  the  instance  of  appearing  defendants  held  not 
to  leave  the  judgment  binding  on  defendants 
brought  in  by  publication,  but  not  appearing. — 
Barron  v.  II.  D.  Williams  Cooperage  Co.,  171  S. 

w.  e&s. 
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(F)    Mandate    and    Prooeedinira    In    Lovrev 
Coart. 

I  1 188  (Ky.)  Under  Civ.  Code  Prac.  $  760, 
judgments  of  the  Court  of  Appeals  do  not  be- 
come final  until  the  issuance  of  the  mandate 
aftpr  30  days,  or,  if  a  petition  for'  rehearing 
is  filed,  after  the  disposition  of  such  petition. — 
Chesapeake  &  O.  Ry.  Co.  v.  Kelly's  Adm'z,  171 
S.  W.  182. 

8  1194  (Ky.)  A  decision  by  the  Court  of  Ap- 
peals that  it  was  a  question  for  the  jury  wheth- 
er the  one  whose  negligence  caused  plaintifiTs 
injury  was  engaged  in  the  work  of  a  company 
or  in  that  of  an  independent  contractor  was 
conclusive  on  a  subsequent  trial,  where  the 
evidence  was  substantially  the  same. — National 
Cash  Kegister  Co.  v.  Williams,  171  S.  W.  162. 

§  11 95  (Ky.)  Instructions  not  criticized  on  ap- 
peal become  the  law  of  the  case  on  another  trial. 
-Standard  OU  Co.  v.  Marlow,  171  S.  W.  43C. 

XVin.  X.IABIX.ITIES   ON  BOHDS  AND 
UNBERTAKINOS. 

{  1236  (Ky.)  Damages  will  not  be  awarded 
on  affirmance,  unless  the  supersedeas  bond  is  in 
the  record  and  an  order  of  supersedeas  has  is- 
sued; but,  when  the  bond  has  been  executed,  it 
will  be  presumed  that  an  order  of  supersedeas 
issued,  unless  the  contrary  appears. — Chesa- 
peake &  O.  Ky.  Co.  V.  Kelly's  Adm'x,  171  S.  W. 
182. 

After  opinion  for  affirmance  had  been  handed 
down,  but  before  mandate  had  been  issued, 
held,  that  supplementary  record  might  be  filed 
to  bring  supersedeas  bond  into  the  record,  that 
damages  might  be  awarded.— Id. 

APPEARANCE. 

See  Justices  of  the  Peace,  |  161. 

g8  (Mo.App.)  The  recital  of  the  derk  of 
court  in  an  order  as  to  a  motion  for  new  trial 
that  the  motion  was  filed  for  appearing  defend- 
ants and  "other  defendants"  held  not  to  enter 
the  appearance  of  nonresident  defendants 
brought  in  by  publication.— Barron  t.  Q.  D. 
WilUams  Cooperage  Co.,  171  S.  W.  683. 

APPLIANCES. 

See  Master  and  Servant,  i§  101-129. 

APPLICATION. 

Se«  Payment,  |  39. 

APPOINTMENT. 

See  Receivers,.  |  35. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  fS  138-152. 

ARBITRATION  AND  AWARD. 

See  Insurance,  |  674. 


ARGUMENT  OF  COUNSEL 

fv,  81  699-728 

ARREST. 


See  Criminal  Law,  88  699-728;   Trial,  88  115- 
133. 


See  Bail. 

ASSAULT  AND  BATTERY. 

See  Carriers,  81  247,  283,  319,  321. 

I.   OTVTI.  T.TABTTiTTT. 

(A)  Aeta  Conntltntins  Aaaanlt  or  Battery 
and  I.ial>llltr  Therefor. 

8  18  (Mo.App.)  One  who  is  present  aiding  and 
abetting  another  who  actually  commits  an  as- 
sault is  as  much  a  "principal"  as  the  actual 
assailant.— Brown  t.  Barr,  171  S.  W.  1. 


(B)  Aetiona. 


8  24  (Mo.App.)  The  defense  of  mm  asmult 
demesne,  unless  especially  pleaded  in  the  an- 
swer, will  be  deemed  waived,  and,  where  not 
set  np  in  the  answer  the  question  whether  the  | 
defendant  in  an  assault  case  acted  in  self-de- 
fense need  not  be  aabmitted.— Brown  t.  Barr. 
171  8.  W.  4. 

8  26  (Ark.)  Where  an  assault  was  admitted  by 
defendant,   the   burden    is   upon   him   to    prove         i 
justification,  unless  the  evidence  efltablisbing  the 
assault  also  shows  justification. — Robertson  t. 
Sisk,  171  8.  W.  880. 

8  31  fMo.)  The  jnry,  in  determining  whether 
language  used  by  plaintiff  suing  defendant  for 
assault  and  battery  was  violent  and  threaten- 
ing, may  consider  the  accompanving  acts  and 
gestures.— Thummel  v.  Surplus,  171  S.  W.  929. 

8  35  (Mo.App.)  In  an  action  for  damages  for 
an  assault  committed  by  defendant's  son,  evi- 
dence hel-d  to  show  that  defendant  aided,  abet- 
ted, and  encouraged  his  son  in  committing  the 
assault— Brown  v.  Barr,  171  S.  W.  4. 

843  (Ark.)  Plaintiff  held  entitled  to  an  in- 
struction that  the  assault  was  admitted,  and 
that  no  complete  justification  therefor  was 
shown.— Robertson  v.  Sisk,  171  S.  W.  880. 

Where  defendant  admitted  the  assault,  bat  de- 
nied the  serious  injuries  claimed  by  plaintiff,  an 
instraction  that  plaintiff  could  not  recover  un- 
less the  alleged  injuries  resulted  from  the  blows 
was  erroneous. — ^Id. 

ASSESSMENT. 

See  Municipal  Corporations,  88  450-51A ;  Taxa- 
tion, 8  431. 

ASSETS. 

See  Marshaling  Assets  and  Securities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  88  547,  719-763,  1075; 
Criminal  Law,  8  1103. 

ASSIGNMENTS. 

See  Chattel  Mortgages,  8  210;  Covenants,  88 
74-84;  Fraudulent  Conveyances;  Landlonl 
and  Tenant,  Jl  32,  79;  Vendor  and  Pnrcbaeer, 
88  261,266,266;  Venue,  8  32. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Beneficial  Associations,  f  14;  Joint-Stock 
Companies. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  81  87^,  203-226,  288. 

ATTACHMENT. 

See  Carriers,  8  6S;  Garnishment;  Sheriffs  and 
Constables,   8   130. 

V.   rCVT.   X.IEN,   ANS   OUSTOST   AND 
DISPOSITION   OF   PROPEBTT. 

8  ISO  (Tex.CivApp.)  Under  Rev.  St.  1911, 
art.  267,  relating  to  the  lien  of  attachment,  held, 
that  the  subsequent  record  of  a  deed  to  one  pur- 
chasing from  defendant  in  an  attachment  suit 
prior  to  the  attachment  would  not  affect  the 
respective  rights  of  the  parties.— Neville  v.  Mil- 
ler, 171  S.  W.  U09. 
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VI.  PB00EEBZN08  TO  SUPPORT  OB 
ENFOBCE. 

{209  (Tex.Civ.App.)  A  judgment  foreclosing 
an  attachment  against  a  nonresident  is  not  bad 
because  neither  the  notice  served  nor  the  copy 
of  the  petition  delivered  to  the  nonresident 
showed  the  nttacliment. — Findlay  t.  Lamsden, 
171  S.  W,  818. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  §  1060 ;   Bills  and  Notes. 

L491 ;  Costs,  !  4 ;  Courts,  |  169 :  Criminal 
iw,  §g  699-728,  1055,  1171;  District  and 
Prosecuting  Attorneys:  Husband  and  Wife, 
(  19;  Insurance,  U  665,  675;  Judgment,  § 
427 ;  Libel  and  Slander,  i  42 ;  Malicious 
Prosecution,  §  25 :  Municipal  Corporations,  it 
214,  220,  244,  488,  489;  Trial,  {§  115-133, 
415 ;   Trusts,  S  103. 

n.  BETAnrsR  aks  authobitt. 

{77  (Tex.CiT.App.)  Rule  that  a  principal 
must  give  notice  of  a  limitation  on  the  appar- 
ent authority  of  his  agent  does  not  apply  to  one 
employed  only  as  an  attorney  at  law  to  collect 
a  debt  as  to  his  right  to  accept  anything  but 
money  in  payment. — Magill  t.  Kugeley,  171  S. 
W.  528. 

{ 99  (Tex.Civ.App.)  An  attorney  at  law  has 
no  authority  to  accept  anything  but  money  in 
payment  of  a  judgment  recovered  on  a  claim  left 
with  him  for  collection,  without  his  client's  ex- 
press consent— Magill  v.  Rngeley,  171  S.  W. 
528 

That  an  attorney  recovering  judgment  on  a 
note  had  an  interest  therein  to  the  extent  of 
10  per  rent,  and  $60  additional,  under  an  agree- 
ment with  his  client,  did  not  make  him  a  joint 
owner,  so  as  to  entitle  him  to  satisfy  the  judg- 
ment on  receipt  of  trust  certificates  instead  of 
money. — Id. 

{  103  (Tcx.Civ.App.)  An  attorney's  anauthor- 
ized  settlement  of  a  judgment,  by  receiving 
certain  trust  certificates,  held  not  ratified  where 
the  client,  as  soon  as  be  learned  of  the  set- 
tlement, refused  to  accept  the  certificates  and 
g laced  the  collection  of  the  judgment  in  the 
anda  of  other  attorneys. — Magill  v.  Rugeley, 
171  S.  W.  528. 

AUTHORITY. 

See  Attorney  ^nd  Client,  §|  77-103;  Execu- 
tors and  Administrators,  SS  132,  137;  Prin- 
cipal and  Agent,  {{  102,  136. 

AUTOMOBILES. 

See  Highways,  {{  169,  181,  184;  Insurance,  { 
660;  Master  and  Servant,  lig  305,  330:  Mu- 
nicipal Corporations,  {{  705,  706;    Trial,  {{ 

BAGGAGE. 

See  Carriers,  {{  387,  406. 

BAIL 

H.   IN  CRIMIITAI.  PBOSECUnOirs. 

{43  (Tex.Cr.App.)  Where  it  appeared  with 
reasonable  certainty  that  accused  killed  de- 
ceased, and  that  the  evidence  would  raise  no 
question  of  self-defense  or  of  the  lesser  degrees 
of  homicide,  it  was  proper  to  refuse  accused  ad- 
mission to  bail.— Bx  parte  Kellett,  171  S.  W. 
711. 

BAILMENT. 

See  Pledges. 

BALLOTS. 

See  Elections,  {  172. 


BANKRUPTCY. 

See  Appeal  and  Error,  (  1064 ;   Malidona  Pro*- 

ecution,  g  12. 

m.    ABSIONMElf  T.  ASMINISTBATIOir. 
AMD  DISTRIB1TTION  OF  BANK- 
RUPT'S ESTATE. 

lO)  Prefer^Bcea   and    Tranafers   br   Bank- 
rapt,  and  Attaelimeata  and 
Other  Uena. 

(205  (Tex.Civ.App.)  Where  the  legal  title 
and  the  mortgagee's  title  vested  in  a  trustee  in 
bankruptcy  there  was  no  merger  of  the  mort- 
gage lien,  as  it  was  to  the  advantage  of  the 
trustee  to  keep  the  lien  alive  to  defeat  a  junior 
mortgage.- Fidelity  &  Deposit  Co.  of  Maryland 
V.  Albrecht,  171  S.  W.  819. 

(E!)  Action*  br  or  Acalnat  Trnatee. 

{  303  (Mo.)  Evidence  held  to  justify  a  finding 
that  the  conveyance's  were  not  fraudulent,  but 
made  to  the  bankrupt's  wife  in  settlement  of 
her  husband's  indebtedness  to  her. — Wellman 
V.  KaUer  Inv.  Co.,  171  S.  W.  370. 

BANKS  AND  BANKING. 

See  Carriers,  {  58 ;  Justices  of  the  Peace,  {  157. 

n.  BANKHTG  OORPOBATION8  AND 
ASSOCIATIONS. 

(B)  InaolTcnor    and    Dlaaolotton. 

{84  (Ark.)  The  word  "draft,"  as  used  in 
Kirby's  Dig.  S  1814,  making  it  a  felony  for  a 
bank  to  receive  drafts  on  deposit  when  the  bank 
is  insolvent,  eta,  includes  checks  and  other  or- 
ders for  the  payment  of  money.— Cunningham  v. 
State,  171  S.  W.  885. 

Where  the  cashier  of  a  bank,  with  knowl- 
edge of  its  insolvency,  received  a  check  drawn 
on  the  bank  and  payable  to  a  depositor,  and 
charged  the  drawer's  account  and  credited  the 
depositor's  account,  he  violated  Kirby's  Dig.  { 
1814,  though  no  new  money  came  into  the  bank. 
—Id. 

{  85  (Ark.)  Evidence  as  to  loans  made  by  the 
bank  within  a  month  after  the  receipt  of  a  de- 
posit, while  insolvent,  to  the  cashier's  brother, 
and  as  to  the  amount  of  money  in  the  bank 
when  it  passed  into  the  bands  of  a  receiver,  held 
admissible  on  the  question  of  insolvency. — 
Cunningham  v.  State,  171  S.  W.  885. 

Evidence  that  accused's  account  was  short 
was  admissible  on  the  issue  of  the  bank's,  in- 
solvency when  accused,  the  cashier,  received  a 
deposit. — Id. 

Evidence  as  to  the  insolvency  of  defend- 
ant's father  and  brother,  who  were  large  bor- 
rowers of  the  bank,  was  admissible  as  bearing 
on  the  bank's  insolvency  at  the  time  a  deposit 
was  received  by  defendant,  the  cashier. — Id. 

nx.  FimcTioNs  and  deai.inos. 

<C)   Depoalta. 

{  148  (Ark.)  Where  dealers,  having  agreed  to 
honor  a  draft  on  condition  that  bills  of  lading 
be  attached,  state  this  fact  to  a  bank  to  which 
the  draft  is  presented  with  forged  bills  of  lading 
attached,  and  subsequently  pay  the  bank  the 
amount  of  the  draft,  acting  on  their  own  opin- 
ion and  not  on  any  representation  of  the  bank, 
they  cannot  recover  from  the  bank  the  amount 
so  paid  it.— Spencer  &  Co.  v.  Bank  of  Hickory 
Ridge,  171  S.  W.  128. 

That  the  drawees  of  a  draft  with  forged 
bills  of  lading  attached  did  not  notify  the  bank 
of  the  forgery  until  about  30  days  after  they 
had  paid  the  bank  the  amount  of  the  draft  could 
not  prevent  them  from  recovering  such  payment 
from  the  bank,  where  they  gave  notice  im- 
mediately on  discovering  the  forgery. — Id. 
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BAR. 

See  Judgment,  {|  640,  701-744;   LimiUtion  of 

Actions. 

BASTARDS. 

See  Divorce;   Habeas  Corpus,  |  99. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ii  69S-S2S. 

S  14  (Tex.CiT.App.)  The  officers  of  a  local 
lodge  of  a  fraternal  beneficial  insurance  asso- 
ciation are,  when  in  the  discharge  of  their  du- 
ties, agents  of  the  order,  and  it  is  liable  to  a 
member  negligently  injured  by_  the  officers  of  a 
local  lodge  when  initiating  him. — Grand  Tem- 
ple and  Tabernacle  in  the  State  of  Texas  of 
the  Knights  and  Daughters  of  Tabor  of  the 
International  Order  of  Twelve  v.  Johnson,  171 
S.  W.  490. 

§  18  (Tex.Civ.App.)  Beneficiary  of  member  In 
fraternal  association  held  entitled  to  funeral 
benefits,  notwithstanding  the  member  was  in  ar- 
rears to  the  general  society,  and  also  in  arrears 
in  payment  of  dues  to  the  local  society. — Grayson 
V.  Grand  Temple  and  Tabernacle  in  State  of 
Texas  of  Knights  and  Daughters  of  Tabor  of 
the  International  Order  of  Twelve,  171  S.  W. 
489. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  I^aw,  $i  400.  404;  Evidence,  tl 
178-185;    Witnesses,  {  78. 

BETTING. 
BIAS. 

See  Jury,  }  131 ;   Witnesses,  §S  872-377. 

BIGAMY. 

See  Criminal  Law,  §  440;    Witnesses,  $  277. 

S  7  (Tex.Cr.App.)  Under  Pen.  Code  1911,  art. 
52,  one  accused  of  bigamy,  who  admitted  a  set?- 
ond  marriage  while  a  first  wife  was  living,  has 
the  burden  of  proving  that  he  contracted  the 
second  marriage  under  a  mistake  of  fact.— Coy 
V.  State,  171  S.  W.  221. 

{ 8  (Tex.Cr.App.)  Where  accused  claimed 
that  he  celebrated  a  third  marriage  under  the 
mistaken  belief  that  his  second  wife  had  pro- 
cured a  divorce,  a  copy  of  the  decree  showing 
a  divorce  by  his  first  wife  held  admissible  on  the 
issue  of  his  proper  care  in  determining  whether 
his  second  marriage  had  been  dissolved. — Coy  v 
State,  171  S.  W.  221. 

S  13  (Tex.Cr.App.)  Where  the  •  indictment 
charged  that  accused,  having  a  wife  in  New 
Jersey,  unlawfully  married  another,  that  he  had 
previously  been  married  in  Michigan  will  not 
justify  a  peremptory  charge  on  the  ground  that 
the  New  Jersey  marriage  was  invalid,  where  ac- 
cused testified  to  a  divorce  from  his  first  wife. 
—Coy  V.  State,  171  S.  W.  221. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  g  58. 

BILLS  AND  NOTES. 

See  Brokers,  J  49;  Compromise  and  Settle- 
ment, g  23;  Corporations,  g  121;  Dimntssal 
and  Nonsuit,  g  50 ;  EmbezTiloment.  g§  28,  43 ; 
Evidence,  i  423;    Gifts,  g  49;    Husband  and 


See  Gaming. 


Wife,  §f  119,  131;  Larceny,  M  80.  62.  68: 
Limitation  of  Actions,  g  48;  Payment,  f  70: 
Trial,  §404;  Usury,  g  22;  Vendor  and  Pur- 
chaser, gg  261,  266. 

V.  BIGHTS  AND  XJABIUTIE8  OK  IN- 
DORSEMENT OB  TBANSFEB. 

(A)  iBdcmeBtent    Before    DellTery    t*    ar 
Tranater  by   Payee. 

g  256  (Tenn.)  Where  holder  of  notes  accepted 
discount  for  renewals  thereof,  on  condition  that 
maker  would  get  renewal  notes  properly  signed 
by  the  surety,  who  was  ill  and  could  not  sign. 
held,  that  there  was  no  agreement  binding  npon 
the  holder  to  extend  the  time  of  payment  within 
Negotiable  Instruments  Law,  g  120,  subd.  6, 
and  hence  the  surety  was  not  discharged. — Ham- 
ilton Nat.  Bank  v.  Breeden,  171  S.  W.  8S. 

CD)  Bona  Fide  ParoIiaaerB. 

g353  (Mo.App.)  The  rule  that  a  bank  dis- 
counting negotiable  paper  for  a  customer  does 
not  become  a  bona  fide  purchaser,  unless  it 
makes  payment  or  incurs  increased  obligations 
on  the  faith  thereoL  does  not  apply  to  a  bank's 
pnrchase  of  a  draft  with  a  bill  of  lading  at- 
tached.—Tapes  V.  Varley-Wolter  Co.,  171  8.  W. 

Vm.  ACTIONS. 

g45l  (Mo.App.)  That  a  note  is  negotiable  in 
form  does  not  deprive  the  maker  of  any  defense 
as  against  the  payee  that  he  would  otherwise 
have.— Long  v.  Shafer,  171  S.  W.  690. 

g  453  (Mo.App.)  The  payee  of  a  negotiable  note 
is  not  a  bolder  in  due  course,  as  defined  by 
Rev.  St.  1909,  (  10022,  and  bence  the  note  is 
subject  to  equities  under  section  10028.— Long 
V.  Shafer,  171  S.  W.  690. 

g  487  (Mo.App.)  An  amended  petition  cor- 
recting the  allegations  of  the  original  petition 
so  as  to  conform  to  the  note  sued  on  held  not 
subject  to  a  motion  to  strike  as  setting  up  a 
new  cause  of  action. — EMrst  Nat  Bank  of  Mad- 
ison V.  Stam,  171  S.  W.  567. 

§  489  (Mo.App.)  In  an  action  on  a  note, 
where  the  defense  is  a  total  failure  of  consider- 
ation, evidence  of  a  partial  failure  of  considera- 
tion is  admissible.— Lebrecht  y.  Nellist,  171  S. 
W.  11. 

g49l  (Mo.App.)  Where  a  note  provides  for  a 
10  per  cent,  attorney's  fee,  the  holder  is  en- 
titled to  judgment  for  that  amount  without 
proving  that  it  is  reasonable. — First  Nat.  Bank 
of  Madison  v.  Stam,  171  S.  W.  567. 

g  523  (Mo.App.)  Where  it  was  uncontradict- 
ed that  the  plaintiff  bad  purchased  the  note 
sued  on,  and  that  the  payee  who  indorsed  it 
was  a  defendant  who  by  his  default  admitted 
plaintiff's  ownership,  the  makers  cannot  ob- 
ject that  there  was  no  proof  of  indorsement- 
First  Nat  Bank  of  Madison  v.  Stam,  171  S. 
W.  667. 

BLACKLISTING. 

See  Constitutional  Law,  gg  89,  90,  238;  Ifaster 
and  Servant,  §  11. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  g  353 ;  Executors  and  Ad- 
ministrators, g  388;  Husband  and  Wife,  | 
267 ;    Vendor  and  Purchaser,  gg  224-243. 

BONDS. 

See  Appeal  and  Error,  gg  274,  395, 1236 ;  Coun- 
ties, g  182;  Elections,  g  305;  Guardian  and 
Ward,  g  182;  Injunction,  S  27;  Municipal 
Corporations,  g  918;  Principal  and  Surety; 
Replevin,  g  126;    Sequestration,  |  20. 

BOUNDARIES. 

See  Adverse  Possession,  gg  19,  68;  Evidence, 
g  317;  Fences;  Municipal  Ciorporations,  f| 
28,  33;  Trespass  to  Try  Title,  \  88;  Trial, 
gg  296,  360;    Witnesses.  |  268. 
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I.  SE80BIPTI0N. 

S  3  (Tex.CirApp.)  The  rule  that  a  call  for  a 
forner  or  line  of  an  adjoining  survey  controls  a 
call  for  distance  is  not  of  absolute  application 
in  aU  cases.— MiUer  v.  Campbell,  171  S.  W.  251. 

n.  EVIDENOE.  ASOEBTAINMENT,  AND 
ESTABUSHBIElfT. 

§46  (Tex.Civ.App.)  Failure  of  party  to 
boandary  agreement  to  tell  other  party  of  sur- 
vey by  state  surveyor  establishing  the  boundary 
line  some  distance  from  a  fence  adopted  as  the 
boundary  by  the  agreement  held  fraud  justify- 
ing a  rescission.^Denton  v.  English}  171  S.  W. 
24& 

BREACH. 

See  Contracts,  »  278-290;    Sales,  {{  162,  181. 


BRIDGES. 


n. 


KBQXrLAnOJX  AND  USE  FOB 
TKAVEI,. 


i  46  (Ky.)  In  an  action  against  a  city  for 
personal  injuries  from  falling  upon  a  small 
wooden  footbridge  over  a  drain,  one  board  of 
which  was  loose  leaving  a  hole  in  the  bridge, 
evidence  held  to  sustain  a  finding  of  the  city's 
imputed  notice  of  such  defect  and  its  negli- 
gence.—City  of  Ashland  v.  Boggs,  171  S.  W. 
461. 

In  an  action  against  a  city  for  personal  in- 
jury to  plaintiff,  who  fell  through  a  hole  in  a 
small  bridge  over  a  drain,  which  she  could  not 
see  by  reason  of  the  paclcages  she  was  carry- 
ing in  her  arms,  held  that  her  contributory  neg- 
ligence was  for  the  jury;  even  though  when 
but  one  conclusion  can  be  drawn  it  is  for  the 
court  to  say  whether  the  acts  relied  upon  con- 
stituted contributory  negligence. — ^Id. 

BRIEFS. 

See  Appeal  and  Error,  {S  75^773. 

BROKERS. 

m.  DUTIES  AND  UABIUTIES  TO 
PBINOIPAI,. 

1 38  (Tex.Clv.App.)  One,  the  dimensions  of 
whose  property  had  been  misrenresented  to  a 
purchaser,  and  who  on  discovery  was  required 
to  remit  part  of  the  price,  held  not  entitled  to 
recover  such  amount  from  the  broker  making 
the  misrepresentation. — Scarboroueh  v.  Darnell 
&  Stegner,  171  S.  W.  1049. 

IV.  COMPENSATION  AND  UEN. 

•  §48  (Ark.)  Where  an  owner  promised  to  pay 

a  commission  if  he  traded  with  G.  for  any  lands 
owned  by  or  listed  with  him,  and  a  trade  was 
made  for  land  listed  with  E.  when  the  promise 
was  made,  the  broker  was  entitled  to  his  com- 
mission.—Meyer  V.  Holland,  171  S.  W.  893. 

{49  (Tez.Civ.App.)  Under  contract  of  sale 
requiring  earnest  money  payment  to  be  placed 
in  escrow  until  title  was  approved,  check  by 
broker  so  deposited  held  a  sufficient  deposit,  if 
drawn  on  a  fund  on  which  he  had  a  right  to 
draw  a  check  and  if  it  was  an  assignment  of 
the  amount  thereof. — Henderson  &  Grant  v. 
Gilbert,  171  S.  W.  304. 

In  contract  for  sale  of  land  made  by  brokers, 
provision  for  forfeiture  of  earnest  money  pay- 
ment if  purcha.ser  did  not  complete  contract 
held  not  to  make  contract  a  mere  option  rather 
than  a  sale. — Id. 

§  49  (Tex.Civ.App.)  Where  a  broker  procures 
the  execution  of  an  enforceable  written  contract 
of  purchase  on  the  terms  authorized  by  the  prin- 
cipal, he  has  earned  his  commissions. — Williams 
V.  Phelps.  171  S.  W.  IIOO. 

I  55  (Ark.)  Owner  agreeing  to  pay  a  commis- 
sion to  a  broker  for  bringing  about  an  exchange 


of  land,  and  reserving  the  right  to  employ  an- 
other broker,  who  effected  an  exchange,  held 
not  liable  to  the  first  broker.— Horton  &  Co.  v. 
Beall,  171  S.  W.  894. 

g56  (Ky.)  Where  owner  breaks  oft  negotia- 
tions with  prospective  purchaser  and  withdraws 
land  from  the  broker's  hands  to  save  commis- 
sions, the  broker  is  entitled  to  commissions  on 
a  sale  subsequently  made  to  such  prospective 
purchaser  or  to  a  third  person  for  him.— Treacy 
V.  Oilman,  171  S.  W.  153. 

Where  negotiations  for  sale  of  land  were  bro- 
ken off  for  want  of  an  acceptable  offer  and  not 
to  save  commissions,  and  owner  in  subsequent- 
ly making  sale  did  not  know  that  the  purchaser 
was  acting  for  the  person  procured  b^  a  bro- 
ker, broker  held  not  entitled  to  commissions. — 
Id. 

S  57  (Tex.Clv.App.)  Contract  of  sale  made  by 
brokers  for  $23  an  acre  less  5  per  cent,  com- 
mission, part  of  the  price  to  be  paid  several 
months  aiter  the  execution  of  the  contract,  up- 
on delivery  of  the  deed,  held  not  in  compliance 
with  listing  contract  stating  terms  of  sale  as 
"$23  per  acre,  5  per  cent  commission  included 
on  basis  of  all  cash." — Henderson  &  Grant  v. 
Gilbert,  171  S.  W.  304. 

Where  brokers  authorized  to  make  a  sale  of 
land  for  $23  an  acre,  plus  their  commission, 
made  a  sale  under  which  their  commission  was 
to  be  deducted  from  the  price  of  |!23  an  acre, 
if  such  contract  was  ratified,  they  were  entitled 
to  the  agreed  percentage. — Id. 

§58  (Tex.Civ.App.)  To  entitle  brokers  to 
commissions,  a  contract  negotiated  by  them 
need  not  be  enforceable  if  the  purchaser  is 
ready  and  willing  to  perform  it. — Henderson  & 
Grant  v.  Gilbert,  171  S.  W.  304. 

A  contract  of  sale  made  by  brokers  was  not 
void  because  one  of  the  brokers  executed  it  for 
the  proposed  purchaser,  if  he  acted  in  good 
faith  and  witti  fairness  towards  the  vendor  and 
the  vendor  knew  that  he  was  acting  for  the 
parcbaser. — Id. 

§61  (Mo.App.)  An  owner  of  land  held  liable 
for  commission  to  a  broker  for  procuring  a 
sale  where  the  purchase  was  not  completed  be- 
cause of  defect  in  the  title.— Maddux  v.  St  Lou- 
is Union  Trust  Co.,  171  S.  W.  669. 

§65  (Mo.App.)  Where  the  broker  has  repre- 
sented another  without  the  consent  of  his  prin- 
cipal, be  forfeits  his  commission. — Maddux  v. 
St  Louis  Union  Trust  Co.,  171  S.  W.  669. 

§  65  (Tex.Civ.App.)  Owner  whose  son  repre- 
sented her  in  sienine  a  contract  for  an  exchange 
of  property  could  not  complain  that  she  was 
prejudiced  by  the  broker's  misrepresentation  to 
the  other  party  as  to  the  size  of  the  lot. — Scar- 
borough V.  Darnell  &  Stagner,  171  S.  W.  1049. 

A  broker  who  effected  an  exchange  of  proper- 
ty upon  terms  satisfactory  to  the  owner,  and  who 
in  no  way  represented  the  Durchaser,  was  en- 
titled to  bis  commission,  though  a  third  person 
represented  both  the  broker  and  the  purchaser 
in  the  deal.— Id. 

§  66  (Tex.Civ.App.)  An  agreement  between 
two  brokers  that  they  should  equally  divide 
commissions  on  effecting  a  certain  sale  is  en- 
forceable by  one  of  them,  though  he  had  no 
agency  to  sell  the  lands  involved. — Bauer  v. 
Crow,  171  S.  W.  296. 

Where  two  brokers  agreed  that  on  making  a 
certain  sale  they  would  divide  the  commissions, 
and  one  of  them  introduced  the  parties  and 
started  the  negotiations,  he  is  entitled  to  his 
share  of  the  commission,  thougH  he  performed 
no  further  act;  it  appearing  that  nothing  else 
was  required  of  him. — Id. 

Where  plaintiff  and  another  broker  agreed  to 
divide  commissions,  plaintiff's  rights  in  a  note 
for  the  commission  are  superior  to  those  of  one 
who  became  the  partner  of  the  other  broker 
after  the  agreement  as  well  as  to  rights  based 
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on  a  decree  In  an  action  against  the  otiier  bro- 
ker to  whicli  plaintiff  was  not  a  party. — Id. 

f  73  (Tex.Civ.App.)  Wliere  a  partner  in  a  real 
estate  firm  obtaining  an  exclusive  contract  to 
procure  a  purchaser  brought  about  a  sale  with 
knowledge  oC  the  owner  he  ia  entitled,  on  pur- 
chasing his  co-partuer's  interest,  to  recover  the 
commissions.— Adams  &  Garrett  t.  Randle,  171 
S.  W.  256. 

V.   ACTIONS  FOB  COMPENSATION. 

g  84  (Mo.App.)  Fraud  of  a  broker  forfeiting 
his  commission  in  representing  adverse  inter- 
ests may  not  be  presumed,  but  must  be  found 
from  substantial  evidence.— Maddux  v.  St.  Lou- 
U  Union  Trust  Co.,  171  S.  W.  669. 

§  84  (Tex.Civ.App.)  In  a  broker's  action  for  a 
commission  on  an  exchange  of  properties,  where 
his  employment  was  only  to  sell,  held,  that  the 
burden  was  on  plaintiff  to  prove  that  the  par- 
ties to  the  exchange  had  reached  a  definite 
agreement.— WiUiams  v.  Phelps.  171  S.  W.  1100. 

S  85  (Tex.Civ.ADD.I  Where  the  evidence  was 
conflicting  whether  any  definite  oral  agreement 
to  exchange  properties  was  made,  evidence  of 
the  market  values  of  the  prooerties  was  proper- 
ly admitted.— Williams  y.  Phelps,  171  S.  W. 
1100. 

1 86  (Ky.)  In  broker's  action  for  commissions 
evidence  held  to  show  that  negotiations  with 
prospective  purchaser  procured  by  broker  were 
broken  off  for  want  of  an  acceptable  offer,  and 
that  in  subsequently  selling  the  property  de- 
fendant did  not  know  that  such  prospective 
purchaser  was  interested  in  the  purchase. — 
Treacy  v.  Oilman,  171  S.  W.  153. 

§86  (Tex.Civ.App.)  Evidence  held  to  estab- 
lish an  agreement  between  brokers  to  divide 
commissions.- Bauer  v.  Crow,  171  S.  W.  296. 

§  86  (Tex.Civ.App.)  In  broker's  action  for 
commissions,  evidence  held  to  \farrant  finding 
that  the  list  price  was  to  be  net  to  defendant,  ex- 
clusive of  commissions. — Ridenhower  v.  Collins, 
171  S.  W.  1078. 

8  86  (Tex.Civ.App.)  Evidence,  in  a  broker's 
action  for  commissions  on  an  exchange  of  prop- 
erties, held  to  sustain  a  verdict  for  defendant. 
—WiUiams  v.  Phelps.  171  S.  W.  1100. 

g88  (Mo^App.)  Evidence  held  not  sufficient 
to  go  the  jury  on  whether  a  broker  had  for- 
feited his  commission  by  representing  adverse 
interests.— Maddux  v.  St  Luuis  Union  Trust 
Co.,  171  S.  W.  669. 

§88  (Tex.Civ.App.)  Evidence  held  to  author- 
ize submitting  issue  whether  broker  abandoned 
his  contract  l)efore  any  sales  were  made. — Elser 
V.  Putnam  Land  &  Development  Co.,  171  S.  \V. 
1052. 

BURGLARY. 

n.   PROSECUTION  ANB  PUNISHMENT. 

§41  (Ky.)  In  a  prosecution  for  burglary,  evi- 
dence heii  to  sustain  a  conviction.— Cheek  t. 
Commonwealth,  171  S.  W.  098. 

BY-LAWS. 

See  Insurance,  i  693. 

CANCELLATION  OF  INSTRUMENTS. 

See  Deeds.  $g  196,  211 :  Descent  and  Distribu- 
tion, i  91 : ,  Good  Will,  |  7;  Quieting  Title; 
Trial,  §  370;    WUls,  §  257. 

n.   PBOCEEDINOS  AND  BELIEF. 

§51  (Ky.)  In  a  suit  to  set  aside  a  deed  on 
the  ground  of  mental  incapacity,  an  instruction 
that  testator  must  not  merely  know  the  objects 
of  his  bounty  and  the  nature  of  his  property, 
but  also  "his  property  rights"  held  erroneous. — 
SeUeis  T.  Sellers,  171  S.  W.  449. 


CARRIERS. 

See  Appeal  and  Error,  §§  750,  1042,  1050,  1064, 
106(5;  Commerce,  |§  8.  33;  Courts.  §  {>7; 
Damages,  §  214;  Evidence,  §  178;  Mechan- 
ics' Liens,  §  50 ;  Railroads ;  Release.  §  34 ; 
Street  Railroads;  Trial,  §§  125, 191,  194,  252. 

n.  OABBIAOE   OF   GOODS. 

(B)  Bills  of  IdidlB«.  SMpptnc  Reeelpta, 
and  SpeetttI  Contracts. 

g  58  (Mo.App.)  Where  a  bank  discounted  a 
draft  with  a  bill  of  lading  for  potatoes  attached, 
it  was  not  an  intermediate  purchaser  of  the 
potatoes,  and  after  acceptance  and  payment  of 
the  draft,  and  delivery  of  the  potatoes  to  the 
buyer,  the  bank  could  not  be  made  liable  for 
defects  and  deficiencies  in  the  potatoes. — Tapee 
V.  Varley-Wolter  Co.,  171  S.  W.  19. 

§  58  (Mo.App.)  In  attachment,  where  a  bank 
claimed  the  property  by  the  purchase  of  a  draft 
attached  to  a  bill  of  lading,  evidence  held  to 
show  that  the  bank  had  paid  out  the  amount  of 
the  draft.— Price  Brokerage  Co.  v.  Rushfeldt. 
171  S.  W.  976. 

A  bank  which  purchased  a  draft  attached  to  a 
bill  of  lading  and  paid  out  the  amount  has  a 
claim  against  the  property  as  acainst  a  sab- 
sequent  attaching  creditor. — Id. 

(D)   Transportation   and  Delivery   bT 
Carrier. 

§  86  (Mo.App.)  Ordinarily,  where  a  carrier 
delivers  the  property  in  good  condition  to  the 
consignee,  it  is  relieved  from  further  liability. — 
Bilby  v.  Chicago,  B.  &  Q.  B.  Co.,  171  S.  W.  39. 

§91  (Tex.Civ.App.)  A  misquotation  of  an  in- 
terstate freight  rate  by  a  carrier's  agent  gives 
the  shipper  no  right  of  action. — Wichita  Falls  & 
W.  Ry.  Co.  of  Texas  v.  Asher,  171  S.  W.  1114. 

§  94  (Ark.)  In  an  action  for  the  value  of 
sheeting,  evidence  held  to  support  finding  that 
transfer  company,  which  received  the  shipment 
from  a  railroad  company  for  delivery  to  T..  de- 
livered it  to  the  L.  Company,  which  used  the 
sheeting. — Lochridge  Dn'  Goods  Co.  ▼.  Daniels 
Transfer  Co.,  171  S.  W.  863. 

§94  (Tex.Civ.App.)  Where  an  article,  ship- 
ped by  the  seller  to  himself  with  directions  to 
notify  the  buyer,  came  into  possession  of  the 
buyer  without  the  consent  of  the  carrier,  the 
buyer,  appropriating  the  article,  was  liable  to 
the  carrier  for  conversion,  the  price  not  having 
been  paid. — San  Antonio  &  A.  P.  Ry.  Co.  v. 
Smith,  171  S.  W.  282. 

Where  a  buyer  obtained  from  a  carrier  with 
its  consent,  an  article  shipped  by  the  seller  to  , 
himself  with  directions  to  notify  the  buyer,  and 
no  demand  was  made  for  a  return  thereof,  and 
possession  was  not  obtained  on  a  promise  to 
pay  the  charges  on  it,  the  carrier  could  not  pay 
a  draft  drawn  by  the  seller  and  make  the  buyer 
liable  therefor. — Id. 

(B)  Delay  In  Transportation  or  DellTerr* 

§  104  (Tex.Civ.App.)  Testimony  by  a  shipper 
that  he  did  not  have  enough  money  to  pay  the 
legal  rote,  which  was  more  than  the  quoted 
rate,  was  Immaterial.— Wichita  Falls  &  W.  Ry. 
Co.  of  Texas  v.  Asher.  171  S.  W.  1114. 

§  105  (Ark.)  Under  a  complaint  for  delay  in 
the  delivery  by  an  express  company  of  machinery 
for  plaintiff's  sawmill,  there  can  be  no  recovery 
for  depreciation  in  the  logs  on  hand  during  the 
idleness  of  the  mill  where  that  was  not  alleged 
as  an  element  of  special  damage. — ^Wells  Fargo 
&  Co.  Express  v.  W.  B.  Baker  Lumber  Co.,  171 
S.  W.  132. 

§  105  (Tex.Civ.App.)  The  carrier  not  being 
apprised  that  any  such  special  damages  would 
ensue  from  delay  in  transporting  a  car  of  house- 
hold goods,  recovery  cannot  be  had  for  board 
bills  and  room  rent  paid  by  the  owner  while 
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awaiting  their  arrival.— Pecos  ft  N.  T.  By.  Co. 

V.  Grundy,  171  S.  W.  318. 

The  measure  of  damages  for  delay  of  a  car- 
rier in  transporting  household  goods  is  the  rea- 
sonable value  of  their  use  to  t£e  owner  during 
the  delay.— Id. 

<F)  Iioas  ot  or  lajmry  to  Gooda. 

§  134  (Ky.)  In  an  action  against  an  express 
company  for  the  loss  of  diamonds,  evidence  held 
not  to  show  a  delivery  of  the  gems  to  the  com- 
pany.—Adams  Express  Co.  v.  Tucker,  171  S. 
W.  428. 

(G)  Carrier  aa  'Warelioaaeinsn. 

§  139  (Tex.Civ.App.)  A  carrier  is  liable  as 
warehouseman  for  the  keeoine  of  eoods  after 
the  shipper  has  refused  to  pay  the  legal  rate.— ' 
Wichita  Falls  ft  W.  Ry.  Co.  of  Texas  v.  Asher, 
171  S.  W.  1114. 

(H)  lilmltatiOB  of  litaMUtr. 

I  159  (Mo.App.)  Provision  in  a  bill  of  lading 
that  claims  for  delay  shonld  be  made  in  writing 
within  four  months  after  delivery  of  the  prop- 
erty held  not  limited  to  damages  to  the  goods 
shipped,  but  to  include  injury  to  fruit  to  have 
been  packed  in  the  barrels  shipped  by  their  be- 
coming overripe. — Bailey  v,  Missouri  Pac.  Ry. 
Co.,  171  8.  W.  44. 

(I)   Connecting;  Cnrrlora. 

S  177  (Tex.Civ.App.)  The  common-law  liabil- 
ity of  each  carrier  is  limited  to  damages  accru- 
ing on  its  own  line,  in  the  absence  of  a  special 
agreement  for  liability  for  the  entire  carriage. 
—Wichita  Palls  &  W.  By.  Co.  of  Texas  v.  Ash- 
er, 171  S.  W.  1114. 

The  Garmack  amendment  (Act  June  2d,  1906, 

i7)  to  Interstate  Commerce  Act  Feb.  4.  1887, 
20,  does  not  apply  to  a  shioment  through  an- 
other state  to  a  point  in  the  same  state  as  the 
point  of  origin. — Id. 

S  180  (Tex.Civ.App.)  An  initial  carrier  of  an 
intrastate  shipment  maj  limit  its  liability  for 
damages  occurring  on  its  own  line.— San  An- 
tonio ft  A.  P.  By.  Co.  T.  Grady,  171  S.  W.  1019. 

§  183  (Tex.Civ.App.)  Under  the  amendment  to 
the  Interstate  Commerce  Act,  i  20.  a  shipper 
may  sue  both  the  initial  and  connecting  carrier 
for  damages  for  delay  occurring  on  the  connect- 
ing carrier's  line.— Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Boyce,  171  S.  W.  1094. 

I  187  (Tex.Civ.App.)  It  is  a  question  for  the 
jury  whether  oral  negotiations  between  a  ship- 
per and  a  carrier's  agent  amount  to  a  contract 
for  liability  tor  damages  on  connecting  lines. — 
Wichita  Falls  &  W.  Ry.  Co.  of  Texas  v.  Asher, 
171  S.  W.  1114. 

0)  Chnrarea   and  Uena. 

I  189  (Tex.Civ.App.)  The  filed  and  published 
freight  rates  for  an  interstate  shipment  are  con- 
clusive as  to  the  rate  to  be  charged. — ^Wichita 
Falls  &  W.  Ry.  Co.  of  Texas  v.  Asher,  171  S. 
W.  1114. 

S  1 93  (Tex.Civ.App.)  A  published  tariff,  not 
affecting  an  initial  carrier,  may  be  considered 
in  determining  the  through  rate  on  an  interstate 
shipment  from  a  combination  of  the  local  rate 
of  the  initial  carrier  and  the  nublished  rate  of 
the  other  carrier.— Wichita  Falls  ft  W.  Ry.  Co. 
of  Texas  v.  Asher,  171  S.  W.  1114. 

nX.   CARRIAGE  OF  Z.IVZ:  STOCK. 

§  206  (Mo.App.)  Where  a  carrier  failed  to  fur- 
nish cars  for  a  shipment  of  cattle,  although  its 
agent  had  stated  the  cars  would  be  ready,  an 
action  for  injuries  to  the  cattle  by  the  delay 
is  based,  not  upon  any  verbal  contract,  but 
upon  the  carriers  common-law  duty. — Rittman 
T.  Missouri  Pac.  Ry.  Co.,  171  S.  W.  8. 

That  defendant's  servants  abandoned  a  train 


in  Central  Missouri  because  of  the  cold,  and 
for  that  reason  cars  for  the  transportation  of 
plaintiff's  fat  cattle  were  not  furnished,  shows 
negligence. — Id. 

§  2 II  (McApp.)  A  carrier  of  live  stock,  such 
as  hogs,  is  bound  to  use  every  precaution  to 
keep  them  from  becoming  overheated,  and  for 
that  purpose  should  not  only  throw  water  over 
them,  but  should  give  them  water  to  drink. — 
Bilby  V.  Chicago,  B.  &  Q.  R.  Co.,  171  S.  W.  39. 

A  carrier  which  negligently  failed  to  provide 
for  the  watering  of  stock  in  the  pens  at  its 
station  is  liable,  where  hogs  died  because  they 
could  not  be  watered  at  the  pens  where  they 
were  dalivered  by  the  carrier. — Id. 

§211  n'ex.Civ.App.)  A  violation  by  a  carrier 
of  the  Twenty-Eight  Hour  Law,  relating  to 
feeding  of  animals,  is  negligence  per  se. — At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  Hill,  171  S.  W. 
1028. 

A  carrier  may  not  Justify  a  violation  of  the 
Twenty-Eight  Hour  Law  by  relying  on  rules 
of  the  Bureau  of  Animal  Industry,  unless  it 
could  not  provide  uninfected  pens. — Id. 

§212  (Mo.App.)  Where  a  shipment  of  hogs 
was  unloaded  and  placed  in  the  custody  and  un- 
der the  control  of  the  consignee,  there  was  a 
delivery.— Bilby  v.  Chicago,  B.  ft  Q.  R.  Co., 
171  S.  W.  39. 

§213  (Tex.Civ.App.)  Carrier's  agreement  to 
deliver  cattle  at  market  on  particular  day  held 
not  complied  with  by  delivering  them  too  late 
to  unload  them  and  get  them  on  the  market  be- 
fore its  close. — Texas  Midland  R.  R.  v.  Becker 
&  Cole,  171  S.  W.  1024. 

§215  (Mo.App.)  In  the  transportation  of  live 
stock  the  liability  of  the  carrier  is  not  restricted 
to  losses  while  the  stock  is  in  its  possession,  but 
it  is  liable  for  a  loss  occurring  after  delivery, 
if  the  cause  of  the  loss  began  while  they  were 
in  its  possession. — Bilby  v.  Chicago,  B.  ft  Q.  K. 
Co..  171  S.  W.  39. 

§  218  (Ky.)  A  provision  of  an  interstate  stock 
transportation  contract  that  damage  claims  shall 
be  in  writing,  verified,  and  delivered  to  specified 
agents  within  ten  days  from  the  time  the  stock 
is  removed  from  the  cars  is  valid. — Howard  & 
CaUahan  v.  Illinois  Cent  B.  Co.,  171  S.  W. 
442. 

A  provision  of  an  interstate  stock  transporta- 
tion contract,  requiring  sworn  claims  to  be  fil- 
ed within  ten  days,  was  for  the  carrier's  ben- 
efit and  could  be  waived. — Id. 

Acts  of  a  carrier's  agent  at  the  place  of  des- 
tination of  certain  stock  held  a  waiver  of  a 
provision  in  the  contract  requiring  a  verified 
notice  of  damage  to  be  filed  within  ten  days 
after  removal  of  the  animals  from  the  cars. — Id. 

Agents  of  an  interstate  carrier  authorized  to 
receive  sworn  claims  for  damages  within  ten 
days  held  authorized  to  waive  compliance  by 
acts  or  conduct  within  such  time  reasonably 
calculated  to  induce  the  shipper  to  believe  that 
written  notice  would  not  be  required.— Id. 

§218  ([McApp.)  A  stipulation  in  a  contract 
for  an  interstate  shipment  of  live  stock  as  to 
notice  held  not  to  apply  to  a  loss  from  decline 
in  market  caused  by  delay  in  transportation. — 
Riddler  v.  Missouri  Pac.  Ry.  Co.,  171  S.  W. 
632. 

Correspondence  between  a  carrier  of  live 
stock  and  the  shipper  held  not  to  have  waived 
notice  of  the  shipper's  claim  for  loss  for  shrink- 
age by  delay  in  transportation. — Id. 

A  stipulation  held  not  to  show  a  waiver  of 
notice  of  the  shipper's  claim  for  loss  from 
shrinkage.— Id. 

A  stipulation  in  a  contract  for  the  shipment 
of  live  stock  as  to  serving  of  notice  of  loss 
within  one  day  after  delivery  at  destination 
held  not  unreasonable  under  the  facts. — Id. 

§218  (Mo.App.)  A  stipulation,  in  a  contract 
for  interstate  carriage  of  lire  stock,  as  to  no- 


For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  tOQic  and  section  (D  NUMBER 

171S.W.-77  r'or.alf> 

Digitized  by  VjOUv  It. 


Carrier* 


171  SOUTHWESTERN  REPORTER 


1218 


tice  of  loss  held  valid,  and  a  shipper  giving 
notice  after  the  expiration  of  the  time  limit 
may  not  recover. — Smith  v.  St  Louis  South- 
western Ry.  Co.,  171  S.  W.  635. 

§218  (Mo.App.)  Failure  to  observe  provisions 
in  a  contract  for  the  Bhipment  of  a  car  load  of 
mules  as  to  times  within  which  to  give  written 
notice  of  damages,  file  a  written  notice  of  claim, 
and  bring  action  held  to  prevent  recovery  of 
damages. — Bowman  v.  Missouri,  K.  &  T.  Ry. 
Co..  171  S.  W.  642. 

1 219  (Tex.Civ.App.)  Under  Act  Cong.  June 
29,  1906,  §  7,  initial  carrier  held  liable  for 
damages  to  cattle  from  delay  or  rough  handling 
on  the  line  of  a  connecting  carrier. — Texas  Mid- 
land   R.  R.  V.  Becker  &  Cole,  171  S.  W.  1024. 

§  223  (Tex.Civ.App.)  Where  a  carrier  accept- 
ed a  shipment  of  cattle,  knowing  that  a  flood 
had  carried  away  a  bridge  on  its  line,  but  did 
not  inform  the  shipper,  it  cannot  justify  delay  on 
account  of  the  flood.— Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Boycc,  171  8.  W.  1094. 

{ 228  (Mo.App.)  A  delay  of  nearly  double  the 
usual  time  for  a  shipment  of  live  stock  for  im- 
mediate sale  establishes,  under  Rev.  St.  1909,  g 
3121,  as  amended  hy  Laws  1013,  p.  177,  a  prima 
facie  case  of  negligent  delay. — Riddler  v.  Mis- 
souri Pac.  Ry.  Co.,  171  S.  W.  632. 

§228  (Tex.Civ.App.)  Testimony  that  delay  in 
transportation  and  rough  handling  of  cattle 
complained  of  was  all  along  the  route  held  ad- 
missible.—Texas  Midland  R.  R.  v.  Becker  & 
Cole,  171  S.  W.  1024. 

§  230  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  the  death  of  hogs  after  de- 
livery to  the  consignee,  the  question  whether 
the  consignee  was  negligent  in  immediately 
driving  them  home  from  the  railroad  pens 
where  they  could  not  be  watered  held,  under 
the  evidence,  for  the  jury. — Bilby  v.  Chicago, 
B.  &  Q.  R.  Co.,  171  S.  W.  39. 

rv.   OABBIAOE  OF  PASSENGERS. 

(A)  Relation    Between    Carrier    and    Pas- 
■enarer. 

§  239  (Ark.)  Purchase  of  a  ticket  is  not  al- 
ways a  prerequisite  to  the  relationship  of  pas- 
senger and  carrier. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  De  Witt,  171  S.  W.  906. 

§  244  (Tex.Civ.App.)  An  agent  of  the  owner 
of  a  car  of  fruit  who  attempts  to  ride  along 
with  the  car  on  a  nontransferable  pass  issued 
to  his  principal,  believing  that  the  employ^  will 
permit  him  to  do  so,  is  not  a  passenger,  hut  a 
licensee.— Beard  v.  International  &  Q.  N.  Ry. 
Co.,  171  S.  W.  653. 

1246  (Tex.Civ.App.)  One  who  attempts  to 
ride  on  a  nontransferable  pasa  issued  to  another 
has  the  burden  of  showing  that  he  was  accepted 
by  the  carrier  as  a  passenger. — Beard  v.  Inter- 
national &  G.  N.  Ry.  Co..  171  S.  W.  553. 

§  247  (Mo.App.)  Where  plaintiff  was  assault- 
ed by  defendants  ticket  agent  when  endeavoring 
to  induce  him  to  return  plaintiff's  change  for 
ticket  purchased,  plaintiff  was  a  passenger  to 
whom  the  carrier  owed  a  duty  of  protection 
from  unlawful  assaults  by  employes. — Bledsoe  v. 
West,  171  S.  W.  622. 

§247  (Tex.Civ.App.)  A  passenger  at  a  trans- 
fer point  boarding  a  wrong  train  in  the  night- 
time, in  the  absence  of  a  watchman  and  suffi- 
cient light,  held  a  passenger  on  such  train. — 
Ft  Worth  &  R.  G.  Ry.  Co.  v.  Dubose,  171  S. 
W.  1090. 

(C)   Pertonmance    of    Contract    of    Trans- 
portation. 

§  269  (Ark.)  A  carrier  is  liable  for  injuries 
from  exposure,  by  misreprescntationH  of  its 
agent  as  to  train  connections. — Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Floyd,  171  S.  W.  913. 

§277  (Ark.)  A  verdict  for  $350  for  the  ill- 
ness of  a  passenger  la.sting  two  months  held  not 
excessive.— Chicago,  R,  I.  &  P.  Ry.  C!o.  y.  Floyd, 
171  S.  W.  9ia 


(D)  Personal  Injuries. 

§  280  (Ky.)  The  duty  of  a  street  car  condac- 
tor  to  move  his  car  is  unaffected  by  the  requests 
of  passengers  to  move  his  car. — Louisville  By. 
Co.  v.  Dott,  171  S.  W.  438. 

Where  a  street  car  passenger's  peril  is 
seen,  or  notice  thereof  is  given,  carmen  must 
avert  it  if  possible,  and  any  suggestions  from 
passengers  as  to  what  the  conductor  shall  or 
shall  not  do  merely  carries  knowledge  to  bim 
of  the  danger. — Id. 

§281  (Ark.)  Carrier  held  bound  to  bestow 
on  insane  passenger  any  reasonable  special  care, 
and  liable  if  failure  to  use  such  care  jiermitted 
her  to  jump  from  the  car  window. — Weirling  t. 
St  Loais,  I.  M.  &  S.  Ry.  Co.,  171  S.  W.  901. 

§  283  (Mo.App.)  Where  a  railroad  ticket  agent 
assaulted  a  passenger  trying  to  induce  the  agent 
to  return  his  change  for  a  ticket  purchased,  the 
assault  was  within  the  scope  of  the  ticket 
agent's  employment,  and  defendant  is  liable 
therefor.— Bledsoe  v.  West,  171  S.  W.  622. 

§  284  (Ky.)  A  carrier  must  exercise  the  high- 
est degree  of  care  to  protect  passengers  from  as- 
sault by  fellow  passengers  or  strangers. — Lonis- 
viUe  Ry..Uo.  v.  Dott,  171  S.  W.  438. 

A  street  car  passenger,  injured  by  a  missile 
thrown  into  the  car,  as  a  part  of  a  difficulty  oc- 
curring before  the  passenger  boarded  the  car 
cannot  recover  from  the  company. — Id. 

§  303  (Ky.)  Street  car  conductor,  knowing 
that  elderly  woman  passenger  was  aboat  to 
leave  tJie  car  while  it  was  in  motion,  held  re- 
quired to  give  her  some  warning  or  notice  of 
the  danger,  or  to  try  to  prevent  her  from 
alighting.— Paducah  Traction  (3o.  v.  Tolar,  171 
S.  W.  1009. 

§304  (Tex.Civ.App.)  The  conductor  of  a  ves- 
tibuled  train,  with  knowledge  that  plaintiff  had 
boarded  it  to  assist  his  mother  and  her  other 
children,  was  bound  to  hold  the  train  a  reason- 
able time  to  allow  plaintiff  to  disembark,  and. 
the  train  having  started  before  plaintiff  bad 
time  to  alight,  the  conductor  was  bound  to  stop 
it  to  permit  plaintiff  to  do  so. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Churchill,  171  S.  W.  517. 

§316  (Mo.App.)  Where  a  collision  between 
street  cars  injures  a  passenger,  the  maxim  "res 
ipsa  loquitur"  applies,  and  negligence  is  pre- 
sumed.- Tierncy  v.  United  Rys.  Co.  of  SC 
Louis.  171  S.  W.  977. 

§318  (Tex.Civ.App.)  In  an  action  for  injuries 
to  plaintiff  while  alighting  from  a  train  which 
he  had  boarded  to  assist  his  mother  and  ber 
children,  evidence  held  to  sustain  a  finding  that 
the  conductor  was  negligent — Missouri.  K.  &  T. 
Ry.  Co.  of  Texas  v.  Churchill,  171  S.  W.  517. 

§319  (Mo.App.)  In  an  action  for  injuries  to 
a  youth  assaulted  by  defendants'  railroad  ticket 
agent,  a  verdict  allowing  plaintiff  $1,000  actual 
damages  and  $500  punitive  damages,  held  ex- 
cessive, and  should  be  reduced  to  $500  actual 
damages  and  $500  punitive  damages. — Bledsoe  v. 
West.  171  S.  W.  622. 

§  320  (Ark.)  In  an  action  for  injuries  to  a 
passenger,  while  sitting  on  the  edge  of  a  sta- 
tion platform  asleep,  by  being  struck  by  an 
approaching  train,  evidence  held  to  require  sub- 
mission of  the  carrier's  negligence  to  the  jury. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McMichael. 
171  S.  W.  115. 

§  320  (Ky.)  It  is  a  question  for  the  juir 
whether,  considering  the  age  or  discretion  of  a 
party  alighting  from  a  car  in  motion,  it  was 
negligence  on  the  conductor's  part  not  to  warn 
her  of  the  danger.— Paducah  Traction  Co.  v. 
Tolar,  171  S.  W.  1009. 

In  an  action  by  a  passenger  for  injuries 
from'  alighting  from  a  moving  street  car,  it  was 
for  the  jury  to  say  whether  she  knew  the  car 
was  in  motion,  and  whether  the  conductor 
should  have  warned  her  of  the  danger. — Id. 

§321  (Ark.)  An  instruction  that,  before  the 
jury  could  find  for  plaintiff,  they  must  find  that 
defendant's  employes  saw  or  by  ordinary  care 
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could  haye  se«n  plaintiff  in  a  perilous  position  in 
time  tu  have  avoided  injuring  tiim,  held  tanta- 
mount to  charging:  that  they  aaw  or  could  have 
neen  that  plaintiff  was  a  human  being  in  time 
to  have  avoided  injuring  him. — St.  Louis,  I. 
M.  &  S.  Ky.  Co.  V.  McMichael,  171  S.  W.  115. 

1321  (Ark.)  In  action  for  death  of  passen- 
ger who  became  insane  and  threw  herself  from  a 
car  window,  instructions  held  to  have  correctly 
declared  the  law  and  the  measure  of  the  carrier's 
duty  to  her. — Weirling  v.  St.  Louis,  I.  M.  & 
S.  fey.  Co.,  171  S.  W.  901. 

f  321  (Mo.App.)  Where  plaintiff  was  assault- 
ed by  defendants'  ticket  agent  during  the  pur- 
chase of  a  transportation  ticket,  a  request  to 
charge  that,  if  the  assault  grew  out  of  a  per- 
sonal difficulty  between  plaintiff  and  defendants' 
agent,  plaintiff  could  not  recover,  was  properly 
refused.— Bledsoe  v.  West,  171  S.  W.  622. 

(B)  ContrlbntovT-  N«Kliflren<se  of  Penon  In- 
Jnred. 

1 333  (Ky.)  A  woman  passenger,  alighting 
while  the  street  car  was  in  motion,  held  neg- 
ligent—Padacah  Traction  Co.  v.  Tolar,  171  S. 
W.  1009. 

§333  (Tex.Civ.App.)  Where  plaintiff,  being 
unable  to  alight  from  the  right  side  of  a  train 
after  it  had  started  because  of  the  conductor's 
misconduct,  rushed  to  the  opposite  side  and  at- 
tempted to  alight,  but  was  struck  by-  a  depot 
roof  supiwrt,  he  did  not  assume  the  risk.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Churchill, 
171  S.  W.  517. 

§  346  (Tex.Civ.App.)  In  an  action  for  injuries 
to  plaintiff  while  alightinp  from  a  train  which 
be  had  boarded  to  assist  his  mother  and  her  oth- 
er cliildren,  evidence  held  to  sustain  a  finding 
that  the  plaintiff  was  not  negligent. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Churchill,  171  S. 
W.  517. 

(F)    BjeetlOB  of  Pasaenarers  and  Intmaem. 

1 382  (Tex.Civ.App.1  A  verdict  for  $750  held 
not  excessive  for  wrongful  eviction  from  a  train 
of  a  woman  67  years  of  age  and  infirm,  In  view 
of  the  place  of  eviction  and  the  number  of  chil- 
dren with  her.— Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Dubose,  171  S.  W.  1090. 

(G)  PnsaenKera'  Bfleota. 

1 387  (Ark.)  Carrying  baggage  is  incident  to 
transportation  of  passengers,  and  payment  of 
fare  is  usually  a  necessary  prerequisite  to  lia- 
bility therefor.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  De  Witt,  171  S.  W.  906. 

Becoming  a  passenger  or  purchasing  a  ticket 
entitles  a  passenger  to  have  his  baggage  carried 
on  the  same  or  some  other  train,  tliough  under 
Kirby's  Dig.  §  6615,  he  has  a  right  to  have  it 
sent  on  the  same  train. — Id. 

S  406  (Ark.)  Where  a  passenger  entitled  by 
Kirby's  Dig.  S  6615,  to  transportation  of  baggage 
was  assured  by  the  agent  of  the  initial  carrier 
that  the  baggage  would  be  checked  to  his  final 
destination,  though  he  had  bought  a  ticket  only 
to  the  end  of  the  initial  line,  held,  that  the 
connecting  carrier  was  liable  under  section 
6617,  for  loss  after  the  baggage  had  reached  its 
final  destination.— St.  Louis,  I.  M.  &  S^  Ry.  Co. 
V.  De  Witt,  171  S.  W.  906. 

The  act  of  an  agent  of  a  connecting  carrier 
in  issuing  through  baggage  checks  on  purchase 
of  ticket  on  his  own  line  and  the  passenger's 
agreement  to  purchase  ticket  to  complete  the 
journey  was  within  the  apparent  scope  of  his 
authority  and  binding  on  both  carriers. — Id. 

CAVEAT  EMPTOR. 

See  Sales,  i  209. 

CERTIFICATE. 

See  Acknowledgment,  §  36;   Corporations, 


Depositions, 


...         .  .8  98; 

111 ;    Lost  Instruments,  §  23. 


CERTIFIED  COPIES. 

See  Evidence,  i  341. 

CERTIORARI. 

H.  PROCEEDINGS  AND  DETER- 
MINATION. 

i  68  (Tenn.)  A  concurrent  finding  of  facts  by 
the  probate  court  and  of  the  Court  of  Civil  Ap- 
peals cannot  be  considered  in  the  Supreme 
Court  on  certiorari. — Shaller  v.  Garrett,  171  S. 
W.  486. 

A  probate  court  decree  dismissing  a  petition 
to  contest  a  will  and  a  finding  of  the  Court 
of  Civil  Appeals  on  appeal  held  a  concurrent 
finding  of  foots  not  reviewable  in  the  Supreme 
Court— Id. 

CHALLENGE. 

See  Jury,  i  131. 


See  Equity. 


CHANCERY. 
CHARGE. 


To  jury,  see  Criminal  Law,  {§  763-829;   Trial, 
§§  191-296. 

CHARITIES. 

See  Taxation,  $  241. 

CHATTEL  MORTGAGES. 

See  Marshaling  Assets  and  Securities,  §S  2,  4; 
Pledges. 

VI.  ASSIGNMENT  OF  MORTGAGE  OB 
DEBT. 

§210  (Tex.Civ.App.)  Where  mortgaged  prop- 
erty is  turned  over  to  the.  mortgagee  to  apply 
the  proceeds  on  the  debt,  a  junior  mortgagee 
who  acquires  the  property  with  notice  thereof, 
on  taking  an  assignment  of  the  debt  and  senior 
mortgage,  must  apply  the  proceeds  accordingly 
to  discliarge  the  debt  secured  by  that  mortgage. 
— Keasler  v.  Wray,  171  S.  W.  534. 

VII.  BEMOVAX  OB  TBANSFER  OF 
FBOPEBTY  BY  MOBTOAOOR. 

(A)   RlarbO   and    Mabllltlea    of    Partiea. 

§  225  (Tex.Civ.App.)  By  sale  of  part  of  mort- 
gaged chattels  with  mortgagee's  consent,  but 
without  waiving  lien,  neither  mortgagee  nor 
mortgagor  injured  or  displaced  any  right  of  a 
junior  mortgagee  in  respect  to  the  security  ac- 
quired under  a  mortgage  made  thereafter  on  the 
property  not  sold. — Keasler  v.  Wray,  171  S. 
W.  534. 

Where  a  mortgagee  of  chattels  consents  to  a 
sdle  of  part,  but  without  waiving  lien,  the  buy- 
ers may  require  the  mortgagee  to  first  exhaust 
the  lien  on  the  remaining  property  before  hav- 
ing recourse  to  the  property  sold,  and,  if  that 
is  sufficient  to  satisfy  the  debt,  they  become  the 
absolute  owners  tree  from  the  lien. — Id. 

CHECKS. 

See  Bills  a^d  Notes. 

CHILDREN. 

See  Guardian  and  Ward ;   Infants ;   Parent  and 
Child. 

CISTERNS. 

See  Landlord  and  Tenant,  §§  164,  169. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Orporationa. 
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CIVIL  RIGHTS. 

See  Constitutional  Law,  §S  89,  90,  238,  245. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Executors  and  Administrators,  f  27S. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CLUBS. 

See  Intoxicating  Liquors,  f{  260,  274;    Taxa- 
tion, {  241. 

CODICIL. 

See  Wills,  H  199,  535. 

COLLATERAL  SECURITY. 

See  Pledges. 

COMMERCE. 

See  Appeal  and  Error,  §  302 ;   Carriers. 

I.    POWER    TO    ItE01TI.ATE    IN    OEIT. 
ERAI- 

1 8  (Ky.)  A  contract  made  in  Illinois  for  ship- 
ment of  animals  to  a  point  in  Kentucky,  being 
an  interstate  contract,  is  governed  exclusively 
by  federal  laws,  though  in  conflict  with  the  state 
Constitution  and  laws. — Howard  &  Callahan  t. 
Illinois  Cent  K.  Co.,  171  S.  W.  442. 

§  8  (Mo.)  A  fireman  on  a  locomotive,  drawing 
a  train  of  empty  cars  to  a  point  in  another 
state  and  along  an  interstate  railroad,  is  en- 
gaged in  interstate  commerce,  and  the  action 
for  his  death  must  be  brought  under  the  federal 
Employers'  Liability  Act — Thompson  v.  Wabash 
By.  Co.,  171  S.  W.  364. 

S  8  (McApp.)  The  Carmack  amendment  to  the 
Hepburn  Act  excludes  state  laws  and  policies 
from  the  field  of  the  liability  of  carriers  grow- 
ing out  of  interstate  shipments. — Bailey  v.  Mis- 
souri Pac.  Ry.  Co.,  171  S.  W.  44. 

§  8  (Mo.App.)  An  interstate  shipment  is  gov- 
erned by  the  Interstate  Commerce  Act  and  the 
construction  placed  thereon  by  the  federal 
courts. — Smith  v.  St.  Louis  Southwestern  By. 
Co.,  171  S.  W.  635. 

S  8  (Tenn.)  A  signalman,  whose  duties  were 
connected  with  electric  signals  controlling  the 
operations  of  both  intrastate  and  interstate 
trains,  is  engaged  in  interstate  commerce,  and 
where  he  was  run  down  while  discharging  his 
duties,  an  action  for  his  death  must  be  prose- 
cuted under  the  federal  Employers'  Liability 
Act.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Bon- 
ham,  171  S.  W.  79. 

§  8  (Tex.Civ.App.)  The  states  have  no  power 
to  control  beyond  their  own  limits  the  conduct 
of  corporations  and  individuals  engaged  in  in- 
.terstate  commerce,  and  any  such  Iej;islation  is 
void  as  creating  an  unwarranted  burden  there- 
on.— Bailey  v.  Western  Union  Telegraph  Co., 
171  S.  W.  839. 

The  amendment  of  1910  to  the  Interstate 
Commerce  Act  does  not  supersede  the  laws  of  a 
state  permitting  the  recovery  for  mental  an- 
guish for  the  failure  to  deliver  an  interstate 
message,  notwithstanding  the  Carmack  Amend- 
ment.— Id. 

H.  S1TBJECTS  OF  REOUIJITIOR. 

I  16  (Ky.)  A  contract  made  in  Illinois  for 
shipment  of  animals  to  a  point  in  Kentucky 
held  an  interstate  contract. — Howard  &  C'alla- 
han  V.  Illinois  Cent.  B.  Co.,  171  S.  W.  442. 

i  27  (Mo.)  A  fireman  on  a  locomotive,  draw- 
ing a  train  of  empty  cars  to  n  point  in  another 
state  and  along  an  interstate  railroad,  is  en- 


gaged  in  interstate  commerce. — Thompsom  ▼. 
Wabash  Ry.  O.,  171  S.  W.  364. 

i  27  (Tenn.)  A  signalman,  whose  duties  were 
connected  with  electric  signals  controlling  the 
operations  of  both  intrastate  and  interstate 
trains,  is  engaged  in  interstate  commerce,  and 
where  he  was  run  down  while  discharging  his 
duties,  an  action  for  his  death  must  be  prose- 
cuted under  the  federal  Employers'  Liability 
Act.— Cincinnati,  N.  O.  &  T.  F.  Ry.  Co.  v.  Bon- 
ham,  171  S.  W.  79. 

i  28  (Ark.)  An  action  for  mental  anguish  will 
not  lie  for  the  failure  to  deliver  an  interstate 
message. — Western  Union  Telegraph  Co.  v. 
Johnson,  171  S.  W.  859. 

1 33  (Mo.App.)  When  a.  commodity  has  been 
delivered  to  a  common  carrier  to  be  transported 
continuously  to  a  point  outside  the  state  where 
received,  it  is  thenceforward  interstate  com- 
merce, whether  the  shipment  be  made  on  a 
through  bill  of  lading  or  upon  a  bill  issued  fur 
transportation  between  intrastate  points. — Bail- 
ey V.  Missouri  Pac.  Ry.  Co.,  171  S.  W.  44. 

S  33  (Tex.Civ.App.)  A  shipment  of  goods 
which  traverses  another  state,  though  the 
points  of  origin  and  destination  are  in  the 
same  state,  is  interstate  commerce.— Wichita 
Falls  &  W.  Ry.  Co.  of  Texas  v.  Asher,  171  S. 
W.  1114. 

i  40  (Mo.)  Sale  of  goods  by  a  foreign  corpora- 
tion through  an  agent  taking  orders  from  house 
to  house  and  sending  them  to  the  corporation  to 
be  filled  and  delivered  by  such  agent  held  "inter- 
state commerce,"  within  Const.  U.  S.  art.  1,  § 
8,  pt  3,  so  that  the  agent  was  not  subject  to  a 
local  tax  imposed  on  mercantile  agents. — Flem- 
ing V.  City  of  Mexico,  171  S.  W.  321. 

m.  MEANS  AMD  BIETHODS  OF  REG- 
1JI.ATION. 

{ 80  (Ark.)  Bight  of  foreign  corporation  to 
recover  for  goods  furnished  under  a  written 
contract,  if  constituting  a  sale,  held  not  defeat- 
ed by  noncompliance  with  Wingo  Act,  J  2.^ 
Clark  V.  J.  R.  Watkins  Medical  Co.,  171  S.  W. 
136. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Depositions. 

COMMISSION  AND  COMMISSIONERS. 

See  Counties,  f§  81,  89;  Conrt  Commissioners; 
Hospitals,  {  4. 

COMMISSIONS. 

See  Brokers,  {(  48-88. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Carriers,  $  177 ;  Customs  and  Usages ;  Ded- 
ication, {  1;  Fences,  (  27;  Guardian  and 
Ward,  {  44;  Master  and  Servant,  SS  159, 
250^;  Statutes,  |  222;  Trial,  {  139. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  SI  262-274. 

COMPENSATION. 

See  Brokers,  SS  48-88;  District  and  Prosecut- 
ing Attorneys,  |  5 ;  Eminent  Domain,  H 
124r-150;  Jury,  j  131. 
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COMPENSATORY  DAMAGES. 

See  Damages,  fi  23-43. 

COMPETENCY. 

See  Evidence,  |f  106-150,  539^^ ;  WeiehtB  and 
Measures,  $  8;    Witnesses,  {g  35-141. 

COMPETITION. 

See  Trade-Marks  and  Trade-Names,  f  70. 

COMPLAINT. 

See    Indictment    and    Information ;     Pleading, 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;    Release. 

§  23  (Ark.)  In  an  action  on  a  note,  evidence 
held  to  sappoit  a  finding  that  two  parties  exe- 
cuted notes  as  a  final  settlement  of  all  matters 
between  them.— Cherry  v.  Peay,  171  S.  W.  924. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  H  473^79. 

CONDITIONS. 

See  E}8crow8. 

CONDONATION. 

See  Divoice,  $|  48,  49. 

CONFESSION. 

See  CriminU  Law,  §§  517,  519. 

CONFLICT  OF  LAWS. 

See  CSommerce,  }  8;    Corporations,  §  21fti 

CONNECTING  CARRIERS. 

See  Carriers,  §§  177-187,  219. 

CONSIDERATION. 

See  Bills  and  Notes,  §  489;  Fraudulent  Con- 
veyances, §  95. 

CONSPIRACY.' 

See  Criminal  Law,  §§  59,  369,  422-427,  617, 
800,  814,  II6614,  1172 :  Homicide,  §§  29,  30, 
169,  172,  235,   269;    Monopolies,   S  17. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Corporations  |  239;  Costs,  J  4;  Courts, 
g$  231.  489;  Criminal  Law,  S  205;  District 
and  Prosecuting  Attorneys,  |  5;  Eminent 
Domain,  §  2;  Intoxicating  Liquors,  §§  8,  14; 
3ury,  ii  11,  58;  Master  and  Servant,  §§  11, 
16%  ;  Municipal  Corporations,  §  971 ;  Per- 
jury, t  19;  Statutes,  fS  64,  114,  116,  141; 
Taxation,  $|  193,  230,  241. 

n.  CONSTRUCTION,   OPERATION, 

AND  ENFORCEMENT   OF  CON- 

STITUTIONAI.   PROVISIONS. 

S  13  (Ark.)  The  intent  of  a  constitutional  pro- 
vision must  be  gathered  from  both  the  ■  letter 
and  the  spirit  of  the  instrument. — State  v.  New 
York  Life  Ins.  Co.,  171  S.  W.  871. 

$  14  (Ark.)  Words  in  a  Constitution  must  be 
given  their  natural  meaning. — State  v.  New 
York  Life  Ins,  Co.,  171  S.  W.  871. 


i  15  (Ark.)  One  provision  in  a  Constitution 
must  be  construed  with  reference  to  every  other 
provision.— State  v.  New  York  Life  Ins.  Co., 
171  S.  W.  871. 

148  (Tex.)  A  law  will  be  recognized  as  valid, 
if,  by  reasonably  fair  construction,  it  appears 
that  the  legislature  was  empowered  to  enact 
it. — St.  Louis  Southwestern  Ry.  Co.  of  Texas 
v.  Griffin,  171  8.  W,  703. 

HI.  DISTRIBirTION  OF  OOVERN- 

MENTAX.  POWERS   AND 

FUNCTIONS. 

(B)   Jndlclal   Powers   una   Fnnctlona. 

{  68  (Tex.Oiv.App.)  The  courts  have  no  power 
to  enjoin  the  county  court  or  judge  from  pub- 
lishing election  returns  and  declaring  the  re- 
sult thereof  pursuant  to  statute.  Irrespective  of 
the  validity  of  the  statute.— Watson  v.  Cochran, 
171  8.  W.  1067. 

J  70  (Ark.)  The  courts  must  give  effect  to  the 
language  of  a  statute,  regardless  of  its  hanih- 
ness. — American  Hardwood  Lumber  Co.  v.  T. 
J.  Ellis  A  Co..  171  S.  W.  899. 

1 70  (Mo.App^  The  penalty  imposed  by  Rev. 
St.  1909,  I  1U533,  is  within  legislative  discre- 
tion, and  the  amount  thereof  within  the  stat- 
ute will  not  be  disturbed. — Boonville  Special 
Road  Dist.  v.  Fuser,  171  S.  W.  962. 

TV.  POUCE  POWER  IN  OENERAI.. 

$81  (Tex.Gr.App.)  The  police  power  of  the 
state  includes  the  right  to  regulate,  control, 
and  prohibit  occupations  endangering  the 
health,  morals,  and  safety  of  the  general  pub- 
lic—Ijongmire  V.  State,  171  S.  W.  1165. 

V.   PERSON  AT,  CIVH;  AND  POLITI-' 
OAI.  RIGHTS. 

i  89  (Tex.)  The  impairment  of  a  corporation's 
right  to  discharge  employes  at  will  without 
cause  by  the  Blacklisting  Law  is  violative  of 
its  constitutional  right  of  Uberty  of  contract. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Griffin,  171  S.  W.  703. 

§90  (Tex.)  The  provisions  of  the  Black- 
listing Law  for  compelling  a  corporation  to 
give  a  discharged  employe  a  statement  of  the 
cause  of  discbarge  are  violative  of  the  liberty 
to  speak  and  write  secured  by  Const,  art.  1, 
§  8.— St  Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Griffin,  171  S.  W.  703. 

X.   EQUAI.  PRiOTECTION  OF  IiAWS. 

§  238  (Tex.)  The  impairment  of  a  corporation's 
right  to  discharge  employes  without  cause  by 
the  Blacklisting  Law  is  a  denial  of  the  equal 
protection  of  the  laws  secured  by  Const.  U.  S. 
Amend.  14.— St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Griffin,  171  S.  W.  703. 

S245  (Tex.Civ.App.)  The  Workmen's  Com- 
pensation Act  is  not  violative  of  the  equal  pro- 
tection clause  of  Const.  U.  S.  Amend.  14.— Mem- 
phis Cotton  Oil  Co.  V.  Tolbert,  171  S.  W.  309. 

XI.   DUE   PROCESS   OF   LAW. 

J  301  (Tex.Civ.App.)  The  Workmen's  Com- 
pensation Act  is  not  violative  of  the  due  process 
of  law  clause  of  Const.  V.  S.  Amend.  14,  and 
Const.  Tex.  art  1,  J  19.— Memphis  Cotton  Oil 
Co.  V.  Tolbert,  171  S.  W.  309. 

CONSTRUCTION. 

See  Constitutional  Law,  $§  13-48;  Contracts, 
a  147-176;  Covenants.  $S  21-89;  Dedica- 
tion, i  46;  Insurance,  S§  146.  150;  Mortgag- 
es, i  151;  Pleading,  S$  34.  35;  Release.  |S 
29-37;  Sales.  M  71-87;  .Statutes.  §§  190, 
222;  Trial.  8  296;   Wills,  {§  452-693. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  $S  103,  110. 
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CONTEST. 

See  Elections,  t  305. 

CONTINUANCE. 

See  Appeal  and  Error,  (  1043;  Criminal  Law, 
§§  603,  614. 

{22  (Ark.)  Denial  of  continuance  for  a  wit- 
ness, whose  deposition  was  taken  by  plaintiff 
under  Kirby's  Dig.  i  3157,  in  order  to  cross- 
examine  liim,  held  not  an  abuse  of  discretion. 
— Western  Union  Telegraph  Co.  v.  Scanlon, 
171  S.  W.  eitt. 

i  26  (Ky.)  Where  plaintiff's  testimony  did  not 
take  defendant  by  surprise,  held  that  it  was  not 
entitled  to  a  continuance  because  it  was  unable 
to  procure  plaintifTs  deposition  under  Civ.  Code 
Prac.  I  606,  subscc.  8,  where  the  effort  was  not 
made  until  a  few  days  before  trial. — Cumberland 
Telephone  &  Telegraph  Co.  v.  Laird,  171  S.  W. 
386. 

S  33  (Ark.)  A  continuance  for  the  absence  of 
a.  witness  is  properly  denied  under  Kirby's  Dig. 
i  6173,  where  the  statement  of  what  the  witness 
would  testify  to  is  admitted  as  a  deposition. — 
Ezell  V.  Bamer,  171  S.  W.  911. 

{ 33  (Ky.)  Under  Civ.  Code  Prac.  i  315,  the 
denial  of  a  continuance,  because  of  the  absence 
of  a  witness  who  was  not  a  party,  held  not  an 
abuse  of  discretion,  where  the  affidavit  as  to 
what  the  witness  would  testify  was  read  as  his 
testimony,  though  the  affiant  may  not  have  been 
able  to  give  all  the  evidence  that  the  witness 
might  have  given,  if  present— Bon  Jellico  Coal 
00,  V.  Murphy,  171  S.  W.  160. 

S  33  (Mo.App.)  Where  the  deposition  of  a  wit- 
ness, absent  because  ill,  would  have  been  admis- 
sible, and  plaintiff  admitted  that  two  other  ab- 
sent witnesses,  if  present,  would  have  testified 
as  set  out  in  an  application  for  a  continuance, 
denial  of  the  application  was  not  error.— Steph- 
ens V.  City  of  Bl  Dorado  Springs,  171  S.  W. 
657. 

$  35  (Mo.App.)  Where  continuance  was  applied 
for  because  of  absence  of  three  witnesses,  plain- 
tiff, by  admitting  that  two  of  them  would  testi- 
fy as  alleged  in  the  application,  did  not  deprive 
himself  of  the  right  to  question  the  sufficiency 
of  the  application  as  to  the  third. — Stephens 
v.  City  of  El  Dorado  Springs,  171  S.  W.  657. 

§  37  (Tex.Civ.App.)  A  motion  for  continuance, 
which  alleges  the  materiality  of  the  testimony 
of  the  absent  defendant  and  states  generally 
that  defendant  was  absent  for  some  cause 
over  which  he  has  no  control,  is  properly  over- 
ruled.— Muldoon  v.  J.  E.  Bray  Land  Co.,  171 
S.  W.  1027. 

CONTRACTS. 

See  Action,  gt  27,  32 ;  Bills  and  Notes;  Boun- 
daritfs,  g  46;  Brokers;  Cancellation  of  In- 
strumenu;  Carriers,  gg  187,  218;  Chattel 
Mortgages;  Commerce,  gg  8,  16;  Constitu- 
tional Law,  §  89 ;  Corporations,  gg  116,  180, 
216,  398,  448;  Counties,  §§  114,  124.  182; 
Covenants ;  Customs  and  Usages,  g  17 ;  Dam- 
ages, gg  23,  78,  120;  Deeds;  Descent  and 
Distribution,  g  91;  Evidence,  gg  178,  419, 
434,  441,  445;  Fraud,  g  .SI;  Frauds,  Statute 
of;  Gaming;  Homestead,  g  117;  Husband 
and  Wife,  gg  30.  278,  279;  Infants,  g  57; 
Insane  Persons,  gg  73-79;  Insurance;  In- 
terest; Laudlurd  and  Tenant;  Limitation  of 
Actions,  g  24 ;  Mines  and  Minerals,  g  106 ; 
Mortgages;  Municipal  Corporations,  gg  226, 
244 :  Negligence,  g  2 ;  Partnership ;  Pleading, 
g  58;  Pledges;  Principal  and  Agent;  Prin- 
cipal and  Surety;  Sales;  Specific  Perform- 
ance; Telegraphs  and  Telephones,  g  54; 
Trial,  gg  121,  296;  Usury;  Vendor  and  Pur- 
chaser ;  Work  and  Labor. 


I.  BEQuisrrEs  Aim  vauditt. 

(B)   Parties,  Proposals,  and  Aceeptanec. 

g  28  (Ark.)  Declarations  by  the  members  of 
a  famiW  that  the  property  of  the  family  was 
accumulated  by  them  and  held  in  common,  did 
not  tend  to  prove  a  written  contract  claim- 
ed by  plaintiff,  by  the  terms  of  which  the  father 
and  sons  each  were  to  receive  2  parts  and  the 
mother  and  daughters  1^  parts  of  the  property. 
—Penrose  v.  Baker,  171  S.  W.  482. 

g  28  (Mo.App.)  Where  defendant  made  a  writ- 
ten offer  to  plaintiff  which  was  not  accepted 
before  a  conversation  at  which  defendant  claim- 
ed that  the  written  offer  was  modified,  the  bur- 
den is  on  the  plaintiff  to  prove  that  defendant's 
offer  when  accepted  was  the  same  as  the  written 
offer.— Ratcliffe  v.  Missouri  Benefit  Ass'n,  171 
S.  W.  32. 

(C)   Poraial  Re«alaltes. 

{32  (Ark.)  An  oral  contract  for  a  lease  be- 
came effective,  though  it  was  agreed  that  it 
should  be  subsequently  embodied  in  a  written 
signed  instrument.— Alexander-Amberg  &  Co. 
V.  Hollis,  171  S.  W.  915. 

OT)  LeiralltT   of  Object  and   of  f^oaald- 
eratlon. 

g  122  (Tex.GiT.App.)  A  lease  of  space  for  a 
fruit  stand^  outside  a  store,  providing  that  if 
the  occupation  of  the  space  be  contrary  to  ordi- 
nance, then  the  lessee  shall  have  space  inside, 
is  not  illegal,  though  an  ordinance  is  passed 
forbidding  the  erection  of  such  stand  on  the 
sidewalk.— Wicks  v.   Comves,   171   S.   W.   774. 

g  138  (Tex.Civ.App.)  The  court  wiU  not  en- 
force an  illegal  contract  where  the  illegality 
appears  in  the  proof,  though  not  pleaded.— 
Bishop  V.  Japhet,  171  S.  W.  409.   • 

The  court  will  not  enforce  an  illegal  con- 
tract, whether  the  illegality  is  malum  in  se  or 
merely  malum  prohibitum. — Id. 

g  139  (Tex.Civ.App.)  Where  plaintiff,  under 
an  illegal  contract,  procured  the  ostensible  sale 
of  a  liquor  business  to  defendant,  intending  to 
own  it  himself  and  on  his  repudiation  of  the 
contract  sued  defendant,  who  by  a  cross-action 
claimed  title,  the  court  properly  refused  to  ren- 
der judgment  for  plaintiff,  but  erred  in  refus- 
ing to  render  judgment  for  defendant  sustain- 
ing his  title  and  on  a  sequestration  bond. — 
Bishop  V.  Japhet,  171  S.  W.  499. 

n.  OOITSTRUOTION  AND   OPERA- 
TION. 
(A)   General  Rnleti  of  Coastraetlon. 

g  147  (Mo.App.)  The  parties  to  a  contract  are 
presumed  to  intend  that  the  language  used  shall 
be  given  its  ordinary  meaning.— Wainscott  v. 
Haley,  171  S.  W.  983. 

g  155  (Ark.)  A  written  contract  is  to  be  con- 
strued most  strongly  against  the  party  prepar- 
ing it— Clark  v.  J.  R.  Watkins  Medical  Co..  171 
S.  W.  136. 

I  170  (Ark.)  In  construing  a  contract  the 
court  may  consider  the  construction  which  the 
parties  themselves  have  placed  upon  it — Clark 
v.  J.  R.  Watkins  Medical  Co.,  171  S.  W.  136. 

g  176  (Ark.)  Where  the  terms  of  a  contract 
are  unambiguous,  it  is  the  province  of  the  court 
to  construe  it,  and  declare  its  purport— Clark 
V.  3.  B.  Watkins  Medical  Co.,  171  S.  W.  136. 

IV.   RESCISSION   AND   ABANDON- 
MENT. 

{ 264  (Mo.App.)  A  party  induced  to  contract 
by  fraud  may  rescind  and  recover  back  what  he 
has  paid  or  sold,  by  tendering  the  benefits  he 
has  received,  or  be  may  affirm  and  sue  for  dam- 
ages, without  waiving  right  to  recover  damages 
for  the  fraud.— Home  t.  John  A.  Hertel  Co., 
171  S.  W.  688. 
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V.   PERFORMANCE  OR  BREACH. 

i  278  (Ark.)  A  contestant  in  a  popularity  con- 
test may  recover  for  breach  of  the  contract  by 
a  change  of  the  conditions  thereof,  ao  that  an- 
other received  more  votes  than  plaintiff. — Mill- 
saps  V.  Urban,  171  8.  W.  1198. 

§280  (Tex.Civ.App.)  Where  a  contract  em- 
ploying engineers  to  construct  a  waterworks 
plant  not  only  required  them  to  furnish  plans 
and  specifications,  but  gave  them  entire  control 
of  the  construction,  they  were  bound  to  exer- 
cise reasonable  care  in  employing  a  competent 
superintendent  and  labor,  and  were  liable  to  the 
city  for  any  damage  occasioned  by  a  failure 
to  do  so. — O'Neil  Engineering  Co.  v.  City  of 
San  Augustine,  171  8.  W.  524. 

i  284  (Tex.Civ.App.)  Where  a  contract  for 
the  sale  of  gravel  provided  that  the  buyers 
should  pay  only  for  material  usable  under  their 
contract  for  locks  and  dams  as  interpreted  by 
the  United  States  engineer  in  charge,  the  de- 
termination of  the  engineer  is  conclusive. — Ball- 
Carden  Co.  v.  Ridgell,  171  S.  W.  509.     . 

S  290  (Tex.Civ.App.)  Though  the  engineer 
permitted  some  of  the  gravel  delivered  for  gov- 
ernment work,  to  be  used  by  addition  of  ce- 
ment, held  that  the  buyers  were  not  estopped 
from  denying  that  the  gravel  tendered  by  the 
seller  was  not  up  to  specifications. — Ball-Carden 
Co.  v.  Ridgell,  171  S.  W.  509. 

Under  a  contract  for  gravel  according  to  the 
specifications  of  a  government  contract,  held 
that  the  government  engineer  could  not  permit 
the  furnishing  of  gravel  not  up  to  specifica- 
tions and  require  the  contractor  to  use  addi- 
tional cement  so  as  to  compel  the  buyers  to 
accept   gravel    not   up    to   specifications. — Id. 

VI.   ACTIONS    FOR    BREACH. 

1324  (Mo.App.)  Where  a  contract  has  been 
folly  performeid,  and  nothing  remains  but  pay- 
ment of  the  price,  plaintiff  may  sue  on  a  quan- 
tum meruit ;  the  recovery  therein  being  limited 
to  the  contract  price.— Daniels  ▼.  McDaniels, 
171  S.  W.  14. 

§349  (Tex.Civ.App.)  In  an  action  by  a  rail- 
road against  a  street  railway  for  breach  of  con- 
tract to  keep  a  subway  free  from  inflammable 
material,  a  letter  with  an  attaehed  bill  against 
defendant  for  damages  held  inadmissible  as 
proof  of  the  claim.— Pecos  &  N.  T.  Ry.  Co.  v. 
Amarillo  St.  Ry.  Co.,  171  S.  W.  1103. 

CONTRADICTION. 

See  Witnesses,   i{   405-407. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent 
Conveyances ;    Partition. 

COPIES. 

See  Evidence,  JS  188,  185. 

CORAM  NON  JUDiCE. 

See  Habeas  Corpus,  f  112. 

CORPORATIONS. 

See  Abatement  and  Revival,  §  39;  Action,  S 
27;  Appeal  and  Error,  §  1048;  Banks  and 
Banking;  Carriers;  Commerce,  J  80;  Con- 
stitutional Law,  §§  89,  90,  238;  Fraud,  J  25 ; 
Injunction,  §  27 ;  Insurance ;  Joint-Stock 
Companies;  Judgment,  g  701;  Master  and 
Servant,  {  11;  Mines  and  Minerals,  §}  97, 
106;    Municipal  Corporations;   Parties,  §  94; 


Railroads;  Set-Off  and  Counterclaim,  8  35; 
Steet  Railroads:  Taxation,  g§  193,  230;  Tele- 
graphs and  Telephones. 

IV.   CAFITAI..  STOCK,  AND  DIVI- 
DENDS. 
(C)  Issue  of  Certlflcates. 

g  98  (Mo.App.)  The  placing  of  corporate  stock 
in  the  name  of  defendant  on  the  books  of  the 
corporation  is  not  a  complete  delivery  to  him, 
but  he  is  entitled  to  the  actual  delivery  of  the 
certificate.— Lebrecht  v.  Nellist,  171  S.  W.  11. 

899  (Tex.Civ.App.)  A  dissatisfied  stockholder 
cannot  require  directors  to  account  for  stock 
received  by  them  for  the  transfer  to  the  cor- 
poration of  a  franchise  which  they  paid  noth- 
ing for ;  there  being  no  showing  as  to  the  value 
of  the  franchise.— Thomas  v.  Barthold,  171  S. 
W.  1071. 

(D)  Transfer  of  Sliares. 

§116  (Mo.App.)  Cancellation  of  a  contract 
for  the  sale  of  corporate*  stock  cannot  be  had 
because  of  the  seller's  statement  that  the  stock 
was  very  valuable,  or  for  his  breach  of  a  prom,- 
ise.— Rigler  v.  Reid,  171  S.  W.  952. 

§117  (Mo.App.)  Where  defendant,  after  hav- 
ing ratified  a  purchase  of  corporate  stock  on 
March  9,  1911,  sought  to  set  aside  a  purchase 
made  May  16th  following,  false-representationa 
antedating  and  concurring  with  the  prior  pur- 
chase were  irrelevant  and  inadmissible.- Rigler 
V.  Reid,  171  S.  W.  952. 

Evidence  held  insufficient  to  warrant  a  finding 
that  defendant  was  induced  to  purchase  certain 
corporate  stock  from  plaintiff  by  false  repre- 
sentations.— Id. 

Where  defendant  was  induced  to  purchase 
corporate  stock  by  fraud  on  May  16,  1911,  but 
took  no  steps  to  rescind  until  July  29th,  he  did 
not  act  immediately — i.  e.,  within  a  reasonable 
time — and  therefore  waived  his  right. — ^Id. 

8  1 19  (Tex.Civ.App.)  Where  plaintiffs  acquir- 
ed the  entire  stock  of  a  corporation,  all  of  the 
physical  properties  of  the  corporation  were  con- 
veyed to  them.— Vick  v.  Park,  171  S.  W.  1039. 

8121  (Mo.App.)  In  an  action  on  a  note,  giv- 
en for  corporate  stock  which  had  never  been 
delivered,  plaintiff  cannot  recover  without  ten- 
dering the  stock  to  defendant,  or  offering  to  de- 
liver it  into  court,  upon  payment  of  the  note, 
even  though  defendant  bad  written  plaintiff  that 
he  would  not  be  able  to  pay  the  note. — Lebrecht 
V.  Nellist,  171  S.  W.  11. 

8  121  (Mo.App.)  A  petition  by  one  of  two 
stockholders  of  a  corporation,  who  bought  out 
the  shares  of  the  other  stockholder,  to  recover 
an  overpaymen.t,  fceW  to  state  a  good  cause  of 
action,  without  an  averment  of  a  promise  to 
pay. — Jennemann  v.  Bucher,  171  S.  W.  613. 

Where  one  of  two  stockholders  in  a  corpora- 
tion sought  to  recover  an  overpayment  made  to 
the  other  stockholder  by  mistake,  in  which  the 
defense  was  that  the  transaction  was  closed,  evi- 
dence that  the  value  of  the  good  will  was  not 
figured  in  the  sale   held  inadmissible. — Id. 

In  an  action  for  money  had  and  received, 
based  on  mistake  In  overpaying  the  seller  of 
stock,  a  valuation  of  the  stock  on  the  invoice 
value  held  to  be  considered  its  book  value,  as 
alleged  in  the  petition. — Id. 

Evidence  held  to  sustain  a  finding  that  the 
stockholder  buying  the  stock  of  the  other  stock- 
holder had  overpaid  the  seller  by  reason  of  a 
mutual  mistake  in  adding  the  outstanding  as- 
sets to  the  half  share  of  the  seller  in  arriving  at 
the  valuation  of  the  stock. — Id. 

8121  (Mo.App.)  One  induced  to  purchase  cor- 
porate stock  by  fraud  has  one  election,  to  re- 
scind, or  affirm  and  recover  damages,  and  his- 
election  once  made  is  final. — Rigler  v.  Reid,  171 
S.  W.  952. 
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V.  MEBIBERS    AHB    STOOKHOi:j>ER8. 

(A)  Rtarbta   and  LlabUItlea  aa  to  Cor- 
porattoB. 

S  180  (Ky.)  The  majority  of  the  stockholders 
of  a  corporation  must  determine  how  its  atEaira 
are  to  be  conducted,  and  to  whom  and  under 
what  restrictions  the  management  of  such  af- 
fairs shall  be  intrusted ;  but  the  right  of  such 
majority  as  to  a  con,tract  between  the  corpora- 
tion and  directors  personally  interested  therein 
is  not  absolute.— Beha  v.  Martin,  171  S.  W..  393. 

(D)  Uabllltx  for  Corporate  Debt*  and 
Aota. 

§216  (Mo.App.)  Stockholders'  liability  for  ob- 
ligations of  corporation,  though  contractual, 
held  to  be  determined  by  the  laws  of  the  state 
under  which  the  corporation  is  organized. — 
Rogers  v.  Stag  Mining  Co.,  171  S.  W.  678. 

$218  (Tex.Clv.App.)  B'or  improvement  of  the 
property  of  a  corporation,  under  contract  with 
one  of  the  two  stockholders,  authorized  to  do 
80  by  the  other,  the  corporation  is  primarily 
liable,  and  the  two  ^ockbolders  are  sureties  as 
to  each  other,  though  they  be  principals  as  to 
the  holder  of  the  debt. — Zachry  &  Gearhart  t. 
Peterson  &  Avant,  171  8.  W.  494. 

§  232  (Mo.App.)  One  seeking  to  enforce  stock- 
holders' liability  held  not  bound  by  the  state- 
ment in  the  articles  of  agreement,  pursuant  to 
Rev.  St.  1909,  8  3339,  as  amended  by  Acts  1911, 
p.  148,  as  to  the  value  of  property  received  for 
stock,  especially  in  view  of  section  2081  and 
Const,  art.  12,  §  8.— Rogers  v.  Stag  Mining  Co., 
171  S.  W.  676. 

One  seeking  to  enforce  stockholders'  liability 
held  not  estopped  to  show  that  property  received 
for  stock  was  not  of  the  value  stated  in  the  ar- 
ticles of  incorporation,  though  filed  and  record- 
ed as  required  by  Rev.  St.  1909,  §§  2975,  3340. 
— Id. 

§239  (Mo.App.)  Under  Const,  art.  12,  §  9, 
and  Rev.  St.  1909,  $§  3004,  3006,  stockholders 
held  liable  to  the  extent  of  their  unpaid  stock 
subscriptions  on  judgments  against  the  corpora- 
tion for  torts.— Rogers  v.  Stag  Mining  Co.,  171 
S.  W.  676. 

VI.   OFFICERS  AND  AOEMT8. 

(A)  Bleetlon  or  A  ppotntniant,  ^nallllca- 
tlon,  and  Tenure. 

{283  (Ky.)  In  a  suit  by  minority  stockhold- 
ers to  enjoin  defendants,  as  stockholders  and 
offlcers,  from  collecting  the  salaries  voted  them 
at  a  directors'  meeting,  and  to  recover  the  sums 

gaid  them,  evidence  held  to  show  that  the  stock- 
olders,  by  electing  officers,  who  were  only 
eligible  as  such  because  they  were  directors, 
intended  to  and  did  elect  such  officers  directors. 
— Beha  v.  Martin,  171  S.  W.  393. 

{  289  (Tex.Ciy.App.)  Officers  of  a  corporation, 
not  selected  in  the  statutory  manner,  are  not 
even  "de  facto  officers,"  and  their  acts  are 
not  binding. — Exline-Iteimers  Co.  v.  Lone  Star 
Life  Ins.  Co.,  171  S.  W.  1000. 

(B)   Anthorltx  and  Fanctloas. 

1 298  (Ky.)  That  only  two  of  the  three  mem- 
bers of  a  board  of  directors  were  present  at  a 
meeting  called  In  an  emergency  to  postpone  a 
sale  of  corporate  property  hrld  not  to  invalidate 
their  action,  where  both  voted  for  postponement 
of  the  sale.- Paducah  &  Illinois  Ferry  Co.  v. 
Robertson,  171  S.  W.  171. 

In  order  that  the  appointment  of  an  auc- 
tioneer to  sell  corporate  property  may  bind  the 
corporation,  the  board  of  directors  should  act 
In  an  official  meeting  in  delegating  to  him  the 
power  of  sale,  and  such  act  mast  oe  shown  by 
the  corporate  records. — Id. 

(O  Riabts.  Dntiea,  and  UablUtlea  aa  to 
Corporation  and  Its  Membera. 

i  308  (Ky.)  The  directors  of  a  corporation,' 
especially  where  they  own  a  majority  of  the 


stock,  have  large  powers  in,  the  sdection  of,  and 
the  salaries  to  be  paid  to,  its  officers,  with 
which  discretion  the  courts  will  not  ordinarily 
Interfere.— Beha  v.  Martin,  171  S.  W.  393. 

Majority  stockholders,  who  were  directors  and 
officers  of  a  corporation,  are  not  bound  to  serve 
gratuitously  for  the  benefit  of  a  minority  stock- 
bolder,  who  had  entered  the  employ  of  a  com- 
petitor.— Id. 

Where  majority  stockholders,  as  directors  of 
a  corporation,  vote  themselves  salaries,  equity, 
on  application  by  minority  stockholders,  wUl 
review  the  reasonableness  of  such  salaries,  and 
if  it  finds  them  unreasonable  wUl  enjoin  pay- 
ment and  adjudge  a  recovery  for  the  excess 
over  a  reasonable  salary. — Id. 

In  a  suit  by  minority  stockholders  to  enjoin 
payment  of  salaries,  voted  by  majority  stitck- 
nolders  as  directors  to  tliemselves  as  officers, 
held,  that  the  minority  stockholders  have  the 
burden  of  showing  that  the  salaries  were  uivea- 
Bonable,  and  that  on  the  facts  appearing  the 
court  could  not  say  that  they  were  unreason- 
able and  oppressive. — Id. 

Resolution  whereby  three  directors  of  a  cor- 
poration voted  themselves  salaries  as  officers 
Acl<i' invalid,  because  it  could  not  be  shown  that 
no  one  of  the  directors  voted  in  his  owm  case. 
—Id. 

§320  (Tex.GiT.App.)  Where  a  stockholder 
was  damaged  by  the  negligence  of  the  directors, 
he  can  only  recover  6  per  cent,  simple  interest 
on  his  damages. — Thomas  v.  Barthold,  171  S. 
W.  1071. 

Where  plaintiff  asserted  misrepresentations  in 
selling  him  stock  and  mismanagement  on  Hit 
part  of  the  corporate  directors,  others  wbo  ac- 
quired stock  at  different  times  cannot  intervene 
as  parties  plaintiff. — Id. 

In  an  action  by  a  stockholder  against  direc- 
tors, the  question  whether  defendants  failed  to 
account  for  certain  funds  received  held  for  the 
Jury. — Id. 

Vn.  CORPORATE  POWERS  Ain>  UA- 
BILITIES. 

(B)  Repreaentatlon  of  Corporation  by  Of- 
Hcera    and    Asenta. 

§  398  (Tex.Civ.App.)  Officers  of  corporation, 
who  are  not  even  de  facto  officers,  may  not 
make  a  purchase  for  the  corporation  or  bind  it 
by  adopting  an  unauthorized  contract  of  the 
promoter.— Eiline-Reimers  Co.  v.  Lone  Star 
Life  Ins.  Co.,  171  S.  W,  1060. 

§  404  (Ky.)  The  action  of  stockholders  in 
ratifying  a  resolution  of  the  directors  for  a  sale 
of  the  corporate  property  at  a  certain  time  and 
place  held  not  to  invalidate  a  subseqaoit  reso- 
lution of  the  directors  postponing  the  sale  with- 
out consent  of  the  stoocholders. — Paducab  &  Il- 
linois Ferry  Co.  v.  Robertson,  171  S.  W.  171. 

The  failure  of  the  president  of  a  board  of  di- 
rectors to  object  to  the  appointment  of  an  auc- 
tioneer by  a  stockholder,  to  sell  corporate  prop- 
erty, held  an  acquiescence  by  him  in  such  ap- 
pointment.— Id. 

§423  (Ky.)  Where  the  bookkeeper  of  a  cor- 
poration, in  stating  the  account  of  an  employ^, 
added  a  libelous  charge  of  |>1.60  for  "mnlage." 
not  authorized  by  the  corporation,  the  bookkeep 
er  was  not  acting  within  the  scope  of  bis  em- 
ployment—Case v.  Steele  Coal  Co.,  171  8.  W. 
993. 

§425  (Tex.Civ.App.)  Legally  constituted  offi- 
cers of  a  corporation  are  not  estopped  from  de- 
nying unlawful  acts  done  by  officers  not  even 
de  facto  officers. — Exline-Reuners  Co.  v.  Looe 
Star  Life  Ins.  Co.,  171  S.  W.  1080. 

S  426  (Tex.Civ.App.)  Where  officers  of  a  cor- 
poration repudiated  a  promise  to  pay  a  debt 
made  by  one  who  was  not  even  a  de  facto  of- 
ficer, there  was  no  acquiescence  in  the  onaa- 
thorized  act — Kxline-Reimers  Co.  v.  Lone  Star 
Life  Ins.  Co.,  171  S.  W.  im.  . 
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(D)  Ooatraota  and  IndektedneM. 

{448  (Tex.CiT.App.)  A  debt  incurred  by  a 
promoter  of  a  corporation  on  its  betialf,  prior 
to  the  filing  of  its  charter,  is  not  an  original 
liability  of  the  corporation. — Kxline-Reimers 
Co.  V.  Lone  Star  Life  Ins.  Co.,  171  S.  W.  1060. 

A  contract  by  a  promoter  of  a  proposed  cor- 
poration cannot  be  ratified  by  the  corporation, 
but  liability  may  arise  by  adoption  of  ttie  con- 
tract by  acceptance  of  benefits. — Id. 

Notwithstanding  Rev.  St.  1895,  art.  3096h, 
a  corporation  held  not  liable  for  material  or- 
dered by  the  promoter  and  delivered  to  an  of- 
ficer, where  the  acts  of  the  corporators  and  of 
the  directors  and  officers  were  void. — Id. 

(E)  Tort*. 

i  492  (Mo.App.)  Where  the  secretary  of  a  cor- 
poration converted  corporate  stock  sent  in  to  be 
transferred  on  the  books,  the  corporation  is  not 
liable,  unless  be  was  acting  for  the  company. 
— Mayger  v.  Nichols,  171  S.  W.  593. 

(F^  Civil  Aetiona. 

{503  (Tex.Civ.App.)  Under  section  24,  art 
1830,  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  re- 
lating to  venue  of  actions  against  corpora- 
tions, held,  that  suit  on  claim  for  defendant's 
delivery  of  damaged  goods  bouftht  in  C.  county 
to  be  delivered  there,  and  paid  for  by  taking  up 
draft,  might  be  brought  in  0.  county. — Rhome 
MUling  Co.  V.  Cunningham,  171  S.  W.  1081. 

Tin.  IirSOZ.VENOY  AITS  BEOEIVERS. 

{  553  (Tex.Civ.App.)  Courts  of  equity  will  not 
appoint  a  receiver  of  a  corporation  at  the  suit 
of  a  stockholder  on  the  ground  of  fraud,  mis- 
management, etc.,  on  the  part  of  the  corporate 
authorities,  but  will  merely  enjoin  or  forbid  the 
-wrong  complained  of. — Williams  v.  Watt,  171 
S.  W.  266. 

{556  (Tex.Civ.App.)  Under  Rev.  St,  1911, 
art.  2128,  a  stockholder  of  a  corporation  is  not 
entitled  to  the  appointment  of  a  receiver  on  the 
ground  that  it  is  insolvent,  or  in  imminent  dan- 
ger of  insolvency,  unless  he  has  a  right  of  ac- 
tion Independent  of  his  stockholder's  interest. — 
Williams  v.  Watt,  171  S.  W.  266. 

XI.  Dissoiiimoir  aitd  fobfezttjbe 

OF  FRAKCHISE. 

{  603  (Ky.)  The  act  of  the  directors  of  a  cor- 
I>oration  in  adopting  ■a.  resolution  providing  for 
a  sale  of  all  the  corporate  property  is  not  of  it- 
Belf  a  "dissolution"  of  the  corporation. — Padu- 
cah  &  Illinois  Ferry  Co.  v.  Robertson,  171  S. 
W.  171. 

XH.  FOREIGN   OORPORATIOirS. 

{  636  (Ark.)  In  the  absence  of  constitutional 
limitations,  the  Legislature  may  exclude  foreign 
corporations  from  the  state  or  admit  them  on 
such  terms  as  it  deems  proper. — State  v.  New 
York  Life  Ins.  Co.,  171  S.  W.  871. 

{  642  (Ark.)  Under  the  Wingo  Act,  {  2,  held 
that  one  receiving  its  goods  under  contract  and 
retailing  them  was  "doing  business,"  so  as  to 
subject  the  corporation  to  such  penalty,  if  he 
was  its  agent  and  not  a  mere  retailer. — Clark  v. 
J.  R.  Watkins  Medical  Co.,  171  S.  W.  136. 

§  642  (Tex.Civ.App.)  Foreign  corporation  which 
sold  and  installed  screen  doors  and  window 
screens  held  transacting  business  in  the  state, 
and  if  without  a  permit  not  entitled  to  sue  for 
the  price.— Buhler  v.  E.  T.  Burrowes  Co.,  171 
8.  W.  791. 

A  single  transaction  is  sufficient  to  constitute 
the  transaction  of  business  in  this  state  by  a 
foreign  corporation  not  having  a  permit  to  trans- 
act business  in  the  state. — Id.  , 

$665  (Ark.)  Under  Kirby's  Dig.  {  834,  con- 
strued with  section  825,  any  court  has  Jurisdic- 


tion over  a  foreign  corporation,  regardless  of 
the  nature  of  the  action  or  the  county  in  which 
service  was  had. — American  Hardwood  Lumber 
Co.  V.  T.  J.  EUis  &  Co.,  171  8.  W.  889. 

Act  of  April  1,  1909  (Laws  1909,  p.  293), 
does  not  impliedly  repeal  Kirby's  Dig.  {  834, 
giving  jurisdiction  to  any  court  in  the  state  up- 
on service  on  the  designated  agent  of  a  foreign 
corporation. — Id. 

i  668  (Ark.)  Acts  1909,  p.  293,  provides  for 
an  additional  and  cumulative  method  of  service  . 
of  process,  in  an  action  against  a  corporation 
in  aid  of  tiie  law,  declaring  that  service  can  be 
bad  on  a  corporation  in  the  county  where  it  is 
situated,  or  where  it  has  its  principal  office  or 
place  of  business,  or  in  the  county  where  its 
chief  officer  resides. — Ft.  Smith  Lumber  Co.  v. 
Shackleford,  171  S.   W.  99. 

The  agent  of  a  lumber  company  in  charge  of 
its  commissary  store,  situated  in  a  county 
where  it  is  engaged  in  logging,  held  an  agent  in 
charge  of  an  "other  place  of  business"  of  the 
corporation,  within  Acts  1909,  p.  293. — Id. 

J  674  (Ark.)  In  an  action  for  the  price  of 
goods  sold  under  a  written  contract,  defended 
on  the  ground  that  it  was  unenforceable  be- 
cause the  plaintiff  had  not  complied  with  Wingo 
Act,  {  2,  the  question  whether  the  transaction 
was  a  sale  or  an  agency  held  for  the  jury. — 
Clark  V.  J.  R.  Watkins  Medical  Co.,  171  S.  W. 
136. 

COSTS. 

See  Appeal  and  Error,  {{  119,  1140 ;  Highways^ 
{  58. 

I.   NATURE,  OROT7NDS,  AND  EXTEND 
OF  RIGHT  IN  GENERAL. 

§  4  (Tex.)  Acts  31st  Leg.  c.  47,  authorizing 
taxation  of  attorney's  fees  in  certain  actions 
against  railroad  companies  held  constitutional. 
—Gulf,  T.  &  W.  Ry.  Co.  v.  Lunn,  171  S.  W. 
1121. 

{  32  (Tex.(}iv.App.)  Where  in  trespass  to  try 
title  to  certain  surveys,  defendant  admitted 
plaintiff's  title  to  such  surveys,  but  denied  that 
a  fence  was  on  the  boundary  and  the  jury  found 
that  the  fence  was  not  on  the  boundary,  costs 
held  properly  taxed  to  plaintiff. — J.  D.  Fields  & 
Co.  V.  Allison,  171  8.  W.  274. 

{  32  (Tex.Civ.App.)  The  award  of  costs  in  fa- 
vor of  the  widow  of  an  employ^  of  a  railroad 
company  who  ultimately  recovered  judgment 
un,der  the  federal  Employers'  Liability  Act,  as 
bis  personal  representative,  held  not  improper 
though  the  railroad  company  prevailed  in  an 
action  instituted  by  the  widow  as  such.— St. 
Louis,  S.  F.  &  T.  Ry.  Co.  v.  Smith,  171  S.  W. 
512. 

VH.  ON  APPEAI.  OR  ERROR,  ANB 

ON  NEW  TRIAL  OB  MOTION 

THEREFOR. 

§  238  (Tex.Civ.App.)  Where  a  judgment  is  re- 
formed and  affirmed,  the  costs  on  appeal  will  be 
taxed  against  appellant  when  the  objectionable 
feature  would  doubtless  have  been  corrected  by 
the  trial  court  bad  its  attention  l)een  called 
thereto.— Soto  v.  State.  171  S.  W.  279. 

{260  (Tex.Civ.App.}  Damages  for  the  taking 
of  an  appeal  for  delay  will  not  be  awarded, 
unless  it  appears  that  there  was  absolutely  no 
just  cause  for  the  appeal. — W.  A.  Leyhe  Piano 
Co.  V.  American  .Multigraph  Sales  Co.,  171  S. 
W.  494. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Oft  and  Counterclaim. 


For  cases  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  section  (D, 
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COUNTIES. 

^  Appeal  and  Error,  $  238;  Courts,  |  183; 
District  and  ProBecuting  Attorneys;  Hospi- 
tals, f  4 ;  Taxation,  §  431. 

n.  OOVERmiEIfT  AND  OFFICERS. 
(D)  Ollkctrm  and  Ate^tttm, 

p  81  (Ky.)  Under  Acts  1898,  c.  50,  the  com- 
missioners have  n,o  power  to  have  indexes  made 
.  of  tlie  records,  since  the  power  to  determine 
the  necessity  for  that  worlt  and  to  let  contracts 
therefor  was  vested  in  the  county  judge  and 
the  justices  of  the  peace  living  in  the  district  by 
Acts  1883-84,  c.  966. — Commissioners  of  Camp- 
bell County  Courthouse  Dist  v.  List,  171  S.  W. 
467. 

§  89  (Ky.)  Under  Ky.  St.  I  513,  the  clerk  of 
the  county  court  for  Campbell  county  need  not 
iD,dex  the  papers  affecting  titles  in  the  court- 
house district  and  recorded  in  the  office  at  New- 
port.— Commissioners  of  Campbell  County 
Courthouse  Dist.  r.  List,  171  S.  W.  467. 

m.  pbopebty.  contracts,  and 
liabujties. 

(B)  ContraetB. 

t  1 14  (Ark.)  Under  Kirby's  Dig.  {  1011.  an 
architect  employed  by  the  county  judge  to  con- 
struct a  jail  held  not  entitled  to  recover  where 
he  was  not  employed  by  the  county  court. — 
Klingensmith  v.  Logan  County,  171  S.  W.  1191. 

§  124  (Ark.)  In  view  of  Kirby's  Dig.  {  1014, 
an  architect  cannot  recover  from  the  county  for 
services'  in  drafting  plans  for  a  courthouse, 
where  it  was  ordered  erected  on  property  not 
owned  by  the  county.— Jennings  v.  Ft.  Smith 
Dist.  of  Sebastian  County,  171  S.  W.  920. 

rv.  FisoAi.  management,  pubuo 

DEBT,  SECITBrTIES,  AND 
TAXATION. 

S  182  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  632,  providing  that  bonds  shall  remain  in 
the  custody  of  the  commissioners'  court  until 
sold  for  cash  at  not  less  than  par,  an  order  of 
the  commissioners'  court  transferring  the  cms- 
tody  of  bonds  to  the  counter  attorney  and  giv- 
ing him  unrestricted  autlionty  to  sell  is  void. — 
Jones  V.  Veltmann.  171  .S.  W.  287. 

A  county  cannot,  in  the  absence  of  statute 
conferring  the  power  upon  it,  give  the  custody 
of  bonds  issued  by  it  to  the  county  attorney 
with  absolute  discretion  in  him  to  make  a  sale 
thereof. — Id. 

A  contract,  by  which  the  commissioners'  court 
gave  to  the  county  attorney  the  custody  of 
bonds  with  the  authority  to  sell  them  at  the 
best  price  obtainable,  delegated  authority  to  him 
to  bind  the  sale,  and  is  therefore  void  under 
Rev.  St.  1011.  art.  6.32.— Id. 

{  196  (Tei.Civ.App.)  Under  Rev.  St.  1911, 
art.  4643,  subds.  1,  2,  relating  to  injunctions, 
held,  that  a  taxpayer  in  a  county  might  main- 
tain a  suit  to  enjoin  the  creation  of  a  void  debt 
and  an  illegal  tax  levy,  in  excess  of  the  county's 
constitutional  debt  limit. — TuUos  v.  Church,  171 
S.  W.  803. 

A  petition  of  a  taxpayer  in  a  suit  to  enjoin 
creation  of  a  contract  obligation  by  a  county  in 
excess  of  its  constitutional  limit  must  show  that 
its  existing  indebtedness  was  valid  when  the 
new  obligation  was  sought  to  be  created. — Id. 

VI.   ACTIONS. 

§217  (Ky.)  Under  Ky.  St.  {§  1840,  3948. 
county  jailer  held  not  entitled  to  recover  by 
ejectment  county  property  leased  by  the  fiscal 
court  whether  such  court  bad  authority  to  lease 
it  or  not— Bath  County  v.  Denton,  171  S.  W. 
1000. 

4  218  (Ky.)  Under  Acts  _  1881-82,  c.  1107, 
creating  the  courthouse  district  in  Campbell 
county,  a  suit  against  the  district  is  properly 
brought  against  the  commissioners  for  the  court- 


house as  defendants,  and  not  against  the  distrirr 
itself. — Commissioners  of  Campbell  Couno 
Courthouse  Dist.  v.  List,  171  S.  \V,  467. 

g222  (Tex.Civ.App.)  Plaintiff,    in    a    suit   t 
obtain  a  judgment  on  a  county's  obligation,  mcrt 
plead  and  prove  all  the  things  requisite  to  mak- 
it  a  valid  obligation.— Tullos  r.  Church,  171  2:. 
W.  803. 

COURT  COMMISSIONERS. 

S2  (Ky.)  Under   Ky.    St.   $t   396,    1740,    th- 

court  may  not  make  an  allowance  to  a  speci_i 
commissioner  until  a  verified  written  statement 
has  been  made,  and  then  an  allowance  cann--t 
exceed  $3  per  day. — Connecticut  Fire  Ins.  C- 
V.  Union  Mercantile  Co.,  171  S.  W.  407. 

COURTS. 

See  Appeal  and  Error:  Constitutional  Law.  { 
68;  Contracts,  |  138;  Corpofations,  §  mil; 
Court  Commissioners ;  Criminal  Law,  |  KV'^'' : 
District  and  Prosecuting  Attorneys,  (  5;  Kmi- 
nent  Domain,  §  266;  Habeas  Corpus,  {  112: 
Infants,  §(  34,  37 ;  Injunction,  if  80.  85.  105: 
Judges ;  Justices  of  the  Peace ;  Master  and 
Servant,  i  250V4;  Municipal  Corporation*. 
§  28;  Prohibition,  H  9,  10;  Trial,  ft  370- 
404. 

I.  NAT1TBE.  EXTENT,  AND  EXERdSB 
OF  JURISDICTION  IN  GENEBAXn 

§24  (Tex.)  Want  of  jurisdiction  of  the  sub- 
ject-matter cannot  be  waived  by  the  parties 
nor  disregarded  by  the  court.— Hunt  v.  Johnson. 
171  S.  W.  1125. 

§  37  (Mo.)-  Questions  of  jurisdiction  may  be 
raised  at  any  time  in  the  trial  court  or  on  ap- 
peal.—Bowles  V.  Troll,  171  S.  W.  326. 

n.   ESTABUSHMENT,    ORGANIZA- 
TION, AND  PBOCEDUBE  IN 
OENEBAI.. 

(D)  Rales  of  Deelsion.  Adjndleatloma,  0»la- 
lons.  and  Records. 

§  90  (Tei.Civ.App.)  A  decision  of  the  Court 
of  Criminal  Appeals  adjudging  constitutional 
Vernon's  Sayles  .\nn.  Civ.  St.  1914.  arts. 
6310a— 6319n,  relating  to  pool  halls,  will  be  f..!- 
fowed  by  a  Court  of  Civil  Appeals.— Watson  » . 
Cochran.  171  S.  W.  1067. 

§97  (Mo.App.)  The  state  court  must  follow 
decisions  of  the  United  States  court  in  inter- 
state commerce  cases,  recognizing  the  validity 
of  reasonable  stipulations  in  shippine  oontra<t» 
for  the  giving  of  notice  of  claims,  whether  suit- 
ported  by  the  consideration  of  a  reduced  rati* 
or  not.— Bailey  v.  Missouri  Pac.  Ry.  Co.,  171 
S.  W.  44. 

§  97  (Mo..\pp.)  A  contract  for  an  interstate 
transportation  of  freight  is  governed  by  and 
must  be  construed  with  reference  to  the  federal 
decisions. — Riddler  v.  Missouri  Pac.  Ry.  Co.,  171 
S.  W.  6.32. 

§  116  (Mo.)  No  statute  of  limitation  applies  to 
and  bars  the  right  of  a  court  to  put  in  proper 
form  at  any  time  that  which  appears  from  il» 
record  to  have  been  done  and  to  have  Ijeen 
imperfectly  or  informally  recorded. — Farris  v. 
Burchard.  171  S.  W.  361. 

rv.   COUBTS  OF  I.IMITED  OB  INFEBI< 
OB  JTJBISDICTION. 

§  1 69  (Tex.Civ.App.)  The  attorney's  fee  sought 
to  be  recovered  under  Rev.  St.  1911,  art. 
2178,  in  an  action  for  the  value  of  a  mule  killed 
by  defendant's  train,  was  a  part  of  the  "amount 
in  controversy." — St.  Louis,  B.  &  M.  Ry.  Co.  v. 
Knowles,  171  S.  W.  245. 

§  183  (Ark.)  The  county  court,  being  created 
and  given  jurisdiction  for  special  purposes,  can 
exercise  only  the  powers  expressly  conferred 
on  it  and  .those  necessarily  implied. — Jennings 
V.  Ft.  Smith  Dist  of  Sebastian  County.  171  S. 
W.920. 
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VI.   COURTS   OF  AFPEIXATi:  JTTRIS- 

DICTION. 
(A)   Grounds    of    Jvrladlctlon    In    General. 

i  207  (Ark.)  As  the  Arkansas  Supreme  Court 
controls  inferior  courts  only  through  its  super- 
visory jurisdiction  over  the  circuit  court,  it 
cannot  issue  a  writ  of  prohibition  against  the 
probate  court— Ferguson  v.  Martineau,  171  S. 
W.  472. 

<B)  Conrts  of  Particnlnr  States. 

I  231  (Mo.)  Where  the  corpus  of  the  estate 
amounted  to  only  $10,000,  the  Supreme  Court 
is  without  jurisdiction  of  an  appeal  in  an  action 
between  the  nonresident  and  local  guardians  of 
the  ward's  estate,  each  of  whom  claimed  a  right 
to  handle  the  property,  for  the  right  involved 
could  not  equal  $7,500.— Bowles  v.  Troll,  171 
S.  W.  326. 

1 231  (Mo.)  For  the  Supreme  Court  to  ob- 
tain jurisdiction  of  a  cause  certified  to  it  from 
one  of  the  Courts  of  Appeals  oa  the  theory  that 
the  decision  is  in  conflict  with  a  decision  of  the 
Supreme  Court  or  of  one  of  the  Courts  of  Ap- 
peals, the  Court  of  Appeals  must  have  rendered 
a  decision  decisive  of  the  case. — Keller  v.  Sum- 
mers, 171  S.  W.  336. 

The  purpose  of  Const  Amend.  1884,  |  6,  al- 
lowing the  certification  of  cases  from  the  Courts 
of  Appeals  to  the  Supreme  Court  is  to  prevent 
conflict  in  the  rulings  of  the  appellate  courts. 
— Id. 

The  dissent  of  one  of  the  judges  of  a  Court 
of  Appealn,  together  with  the  order  certifying 
the  cause  to  the  Supreme  Court,  held  to  show 
that  the  dissent  was  from  the  decision  of  the 
Court  of  Appeals,  and  hence  the  Supreme 
Court  had  jurisdiction  of  the  cause  under  Const 
Amend.  1884,  §  6.— Id. 

Where  a  case  is  certified  to  the  Supreme 
Court  on  dissent  of  a  member  of  a  Court  of  Ap- 
peals, who  asserted  that  the  derision  was  in 
oontiict  with  decisions  of  the  Supreme  Court, 
the  Supreme  Court  under  the  direct  provisions 
of  Const.  Amend.  1884,  (  6,  takes  jurisdiction, 
of  the  whole  case  just  as  if  it  had  been  brought 
there  originally. — Id. 

{231  (Mo.App.)  A  decision  of  the  Kansas 
City  Court  of  Appeals  that  defect  in  a  petition 
was  waived  held  not  in  conflict  with  holdings  of 
the  Supreme  Court  and  other  Courtii  of  Ap- 
peals that  similar  petitions  were  defective. — 
Itoth  V.  City  of  St.  Joseph,  171  S.  W.  944. 

VXa.   CONCURRENT  AND   CONFLICT. 

INO  JURISDICTION.  AND 

COMITY. 

<▲)  Conrts  of  Sane  State,  and  Transfer  o( 


j|488  (Mo.)  Though  the  Supreme  Court  hav- 
log  once  denied  a  motion  to  rctransfer  a  cause 
to  one  of  the  Courts  of  Appeals  might  treat  the 
-question  as  foreclosed,  it  should  correct  its  own 
decision  if  it  be  erroneous. — Bowles  v.  Troll,  171 
S.  W.  .326. 

{  488  (Mo.App.)  Where  a  cause  is  transferred 
from  the  Court  of  Appeals  to  the  Supreme 
(!!ourt  because  involving  title  to  realty  and  con- 
stitutional questions  and  the  case  is  retransfer- 
red  as  involving  no  such  questions,  such  ques- 
tions are  out  of  the  case. — Meyer  v.  Bobb,  171 
S.  W.  600;   Same  v.  Goldsmith,  Id.  606. 

(B)   State  Conrts  and  United  States  Comrts. 

1(489  (Ky.)  Const  U.  S.  Amend.  7,  relative 
to  jury  trials,  does  not  apply  to  actions  in 
the  state  courts  under  federal  Employers'  Lia- 
bility Act  8  6,  as  amended  by  Act  Anril  5, 
1010,  and  a  state  circuit  court  has  jurisdiction, 
though  under  Const.  {  248,  and  Ky.  St  8 
2268,  three-fourths  of  the  jurors  may  return  a 
verdict— Chesapeake  &  O.  Ky.  Co.  v.  Kelly's 
Adm'z,  171  S.  W.  185. 


The  state  courts  may  take  jurisdiction  to  en- 
force civil  rights  and  liabilities  arising  under 
congressional  legislation,  unless  there  be  some- 
thing in  the  congressional  legislation  forbidding 
them  to  take  jurisdiction  of  cases  thereunder. 
—Id. 

5497  (Tex.Clv.App.)  Under  Act  Cong.  March 
2,  1833,  and  Act  Cong.  Feb.  23,  1887,  property 
introduced  from  without  the  United  States  and 
In  the  possession  of  a  carrier  for  transportation 
in  bond,  is  beyond  the  jurisdiction  of  the  state 
courts.— -Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ter- 
rasas,  171  S.  W,  30?. 

COVENANTS. 

See  Injunction,  {  113 ;  Landlord  and  Tenant 
8   130. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 
(A)   Covenants  In  General. 

$21  (Tex.Civ.App.)  The  intention  of  the  par- 
ties is  to  be  ascertained  from  the  deed  Itself, 
constrned  in  connection  with  the  circumstances 
existing  at  the  time  of  execution.— Hooper  v. 
Lottman,  171  S.  W.  270. 

(O)  COTcnants    Rnnnins    Trlth    the    liand. 

f  74  (Tex.CIv.App.)  That  a  covenant,  restrict- 
ing the  use  of  lots  in  a  residence  subdivision, 
was  omitted  in  conveyances  of  land  to  a  water 
company  will  not  prevent  other  grantees  from 
enforcing  the  covenant ;  the  furnishing  of  water 
to  persons  living  in  the  district  being  a  neces- 
sity, and  the  necessary  use  of  land  by  a  water 
company  beinf^  inconsistent  with  covenants  ap- 
plicable to  residence  property.— Hooper  v.  Lott- 
man, 171  S.  W.  270. 

f  77  (Tex.Civ.App.)  Whether  a  person,  not  a 
party  to  a  restrictive  covenant  may  enforce  it 
depends  upon  the  intention  of  the  parties  mak- 
ing the  covenant. — Hooper  t.  Lottman,  171  S. 
W.  270. 

8  79  (Tex.CivjSipp.)  Where  the  owner  of  land, 
intended  to  be  sold  for  residence  purposes,  im- 
posed restrictive  covenants,  calculated  to  pre^ 
serve  the  residential  character  of  the  property, 
in  the  deeds  to  the  several  grantees,  the  restric- 
tion is  for  the  benefit  of  all  of  the  lots,  and  in- 
dividual lot  owners  may  enforce  the  covenant — 
Hooper  V.  Lottman,  171  8.  W.  270. 

That  a  covenant  restricting  the  building  of 
stables  upon  lots  in  a  residence  subdivision  va- 
ried does  not  show  that  the  covenants  were  not 
imposed  pursuant  to  a  general  scheme  to  make 
the  locality  more  attractive,  and  will  not  prevent 
an  individual  purchaser  from  enforcing  the 
same. — Id. 

8  84  (Tez.CHv.App.)  A  covenant  restricting 
the  use  of  lots  which  were  part  of  a  tract  divid- 
ed and  sold  for  residence  purposes  may  be  en- 
forced against  a  grantee  of  an  original  purchas- 
er, where  he  bought  with  actual  or  constructive 
knowledge  of  the  purpose  of  the  covenant  to 
benefit  all  of  the  lots. — Hooper  v.  Lottman,  171 
S.  W.  270. 

CREDIBILITY. 

See  Witnesses,   88  33114-407. 

CREDITORS. 

See  Bankruptcy;  Fraudulent  Conveyances; 
Garnishment ;  Marshalling  Assets  and  Securi- 
ties. 

CRIMINAL  LAW. 

See  Abduction ;  Bail;  Bigamy;  Burglary;  I>i»- 
trict  and  Prosecuting  Attorneys;  Klectiona, 
8  328;  Embezzlement;  Gaming;  Grand  Jury; 
Ilumioidc;  Indictment  and  Information;  In- 
toxicating   Liquors,    88    138-236;     Larcenjr; 
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Lewdness;  Libel  and  Slander,  §  152 ;  Perjury; 
Physicians  and  Surgeons,  §  6 ;  Rape ;  B«- 
ceiving  Stolen  Goods;    Seduction;    Sunday. 

III.  PARTIES  TO   OFFENSES. 

S59  (Tex.Cr.App.)  Where  a  crime  was  com- 
mitted in  furtherance  of  a  conspiracy  and  was 
Bucb  as  might  result  from  the  execution  of  the 
conspiracy,  all  were  guilty. — Serrato  v.  State, 
171  S.  W.  1133. 

Principals  and  accomplices  defined  and  dis- 
tinguished.—Id. 

§  59  (Tez.Cr..4Lpp.)  To  constitute  one  an  ac- 
cessory, his  acts  must  have  occurred  after  the 
offense,  while  the  acts  of  an  accomplice  must 
have  occurred  before  the  offense. — Gonzales  v. 
State,  171  S.  W.  1146. 

180  (Tex.Cr.App.)  Pen.  Code  1911,  art.  90, 
requiring  a  principal,  if  arrested,  to  be  tried 
first,  held  to  control  the  general  provision  of 
Code  Cr.  Proc.  1911,  art.  727,  relating  to  the 
severance  on  trial  of  defendants,  so  that  one 
indicted  as  an  accessory  could  not  be  tried  first 
— Zweig  V.   State,  171  S.  W.  747. 

Vn.   FORMER   JEOPARDY. 

i  198  (Ark.)  Where,  in  a  prosecution  for  tak- 
ing orders  for  the  sale  of  intoxicants  in  non- 
license  territory,  the  state's  evidence  covered 
all  orders  taken  within  a  year  prior  to  tb^  date 
of  the  prosecution,  an  acquittal  is  a  bar  to  any 
subsequent  prosecution-  based  upon  orders  taken 
within  that  period.— Sanders  v.  State,  171  S.  W,. 
142. 

Vm.  PBEI.IMINABT  OOMPI.AINT. 
AFFIDAVIT.  WARRANT.  EX> 
AXaNATION.  COMMITMENT. 
AND   SUMMARY  TRIAI.. 

§205  (Tei.Or.App.)  Notwithstanding  Const, 
art.  1,"  §  10,  and  Code  Cr.  Proc.  1911,  arts.  4, 
447,  a  prosecution  for  a  felony  may  be  initiated 
by  filing  a  complaint  with  a  justice,  issuance  of 
a  warrant,  and  accused's  arrest  thereunder.— 
Basking  v.  State,  171  S.  W.  723. 

X.  EVIDENCE. 

(A)  Jndlotal     Notice,     Preanmptlona,     and 

Burden  of  Proof. 

§  308  (Tei.Cr.App.)  Defendant  is  presumed  to 
be  innocent  until  his  guilt  is  established  by  legal 
evidence  beyond  a  reasonable  doubt. — Witty  v. 
State,  171  S.  W.  229. 

{ 31 1  (Tez.Cr.App.)  Every  man  is  presumed 
to  be  sane  until  the  contrary  appears  to  the 
•  satisfaction  of  the  jury.— Guerrero  v.  State,  171 
S.  W.  731. 

§33t  (Tex.Cr..\pp.)  The  burden  of  proof  is 
on  defendant  setting  up  insanity  as  a  defense 
to  show  that  he  was  insane  at  the  time  of  the 
commission  of  the  offense. — Guerrero  v.  State, 
171  S.  W,  731. 

(B)  Facta  in  lannc  and  Relevant  to  Israea, 

and    Re>   Gentle. 

1 338  (Tex.Cr.App.)  On  a  trial  for  carrying 
intoxicating  liquor  into  prohibition  territory,  the 
testimony  of  a  police  officer  that  he  saw  a  third 
person  go  to  a  negro  coach,  and  saw  a  negro's 
arm  handing  out  a  vaUse  containing  bottles  of 
whisky,  and  that  when  the  third  person  saw 
the  officer  he  threw  the  valise  under  the  coach, 
held  admissible,  against  the  abjection  that  it  was 
not  shown  that  it  was  accused  who  handed  out 
the  valise.- Johnson  v.  State,  171  S.  W.  211. 

g  346  (Tex.Cr.App.)  Where  another's  purchase 
of  land  was  fixed  as  the  date  of  an  unlawful 
sale  of  intoxicants,  evidence  that  the  actual  sale 
of  the  land  occurred  at  a  time  without  the  pe- 
riod of  limitations  is  admissible.— Wade  v. 
State,  171  S.  W.  713. 

§351  (Ky.)  As  against  proof  that  defendant, 
immediately  after  shooting  deceased,  fled  to  an- 
•ther   state,   where  he   remained   till   brought 


back  under  arrest,  he  cannot  show  that  he  came 
back  without  requiring  a  requisition. — Rogers 
V.  Commonwealth,  171  S.  W.  464. 

§359  (Tei.CrApp.)  Where  witness  repudUt- 
ed  his  testimony  on  former  trial  that  N.,  from 
whom  defendant  claimed  he  bought  the  animal 
stolen,  sought  to  bribe  M.  to  testify  defendant 
admitted  the  theft,  and  witness  testified  that  he, 
impersonating  N.,  so  sought  to  bribe  M.,  testi- 
mohy  by  N.,  denying  any  interview  with  M., 
was  admissible.— Swafford  v.  State,  171  S.  W. 
225. 

§361  (Tei.Cr.App.)  Where  the  plea  was  in- 
sanity and  where  defendant,  while  the  jnry 
was  in  the  box,  would  throw  his  head  about, 
shake  his  hands,  and  shuffle  his  feet,  evidence 
for  the  state  that  such  conduct  did  not  occur 
when  defendant  was  not  in  view  of  the  jury 
held  admissible.- Guerrero  t.  State,  171  S.  W. 
731. 

§  364  (Tex.Cr.App.)  Statement  of  deceased,  a 
few  minutes  after  being  shot,  as  to  who  did 
the  killing,  held  admissible  as  res  gestae. — Sham- 
blin  V.  State,  171  S.  W.  718. 

1 365  (Mo.)  In  a  prosecution  for  abduction, 
evidence  that  the  girl  claimed  to  have  been  taken 
away,  and  who  was  received  in  accused's  house 
of  prostitution  and  sent  to  a  room  with  a  man 
from  whom  she  received  money,  was  forced  by 
him  to  have  sexual  intercourse  held  admissible 
as  part  of  the  res  gestffi.— State  y.  Corrican. 
171  S.  W.  51. 

Acts  which  are  res  gestae  are  always  admissi- 
ble^ though  they  may  show  the  commission  by 
defendant  pt  another  crime  or  other  crimes. 
—Id. 

§365  (Tez.Cr.App.)  When  extraneous  crimes 
are  res  gestee  of  an  offense  on  trial,  they  are 
admissible.— Serrato  v.  State,  171  S.  W.  1133. 

§  366  (Ark.)  Where  deceased  exclaimed  with- 
in 20  seconds  after  he  was  shot,  "He  shot  me 
for  nothing,"  it  was  admissible  as  part  of  the 
res  gestae.— Plumley  v.  State,  171  S.  W.  925. 

§366  (Ky.)  Testimony  that,  immediately  aft- 
er the  shot,  deceased  called  to  witness,  a  few 
feet  away,  and  she  hurrying  there,  and,  asking 
why  he  did  not  get  out  of  the  way,  he  said,  "I 
didn't  know  he  was  fixing  to  shoot  me,"  is  ad- 
missible as  res  gestae. — Rogers  v.  Common- 
wealth, 171  S.  W.  464. 

§  366  (Tex.Cr.App.)  A  witness'  testimony  as 
to  statement  made  to  him  by  the  injured  person 
immediately  after  the  theft  held  admissible  as 
part  of  the  res  gestas.— Watts  v.  State,  171  S. 
W.  202. 

§  368  (Ky.)  A  statement,  to  be  admissible  as 
res  gestae,  need  not  have  been  made  in  ac- 
cused's presence,  but  only  contemporaneously 
with  or  immediately  after  the  exciting  cause, 
and  while  the  party  was  under  the  excitement. 
—Rogers  v.  Commonwealth,  171  S.  W.  464. 

(C)   Otber  OSenaes,   and   Character  of  Ao- 
cnaed. 

§369  (Tez.Cr.App.)  E\idence  obtained  from 
accused  in  developing  the  homicide  vrith  which 
he  was  charged  was  not  objectionable  because 
it  also  showed  a  conspiracy  to  violate  the 
neutrality  laws. — Serrato  v.  State,  171  S.  W. 
1133. 

§371  (Tex.Cr.App.)  When  extrancoos  crimes 
tend  to  show  intent,  or  tend  to  connect  accused 
with  the  offense,  they  are  admissible. — Serrato 
V.  State,  171  S.  W.  1133. 

<D)  Materiality  and    Competeaey  In    Qea- 
eral. 

§396  (Tex.Cr.App.)  An  ex  parte  written 
statement  made  by  a  witness  for  defendant  to 
the  city  attorney  was  properly  admitted  on  re- 
buttal, over  defendant's  objection  that  it  was 
hearsay,  where  defendant  had  previously  elicit- 
ed testimony  as  to  the  contents  of  a  portion 
thereot— Watts  T.  State,  171/8?  W.  aogj 
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(K)  Beat   and   Secondary    and    Demonatra- 
tive  Evidence. 

8400  (Tex.Cr.App.)  The  complaint  and  war- 
rant on  which  accused  was  arrested  for  seduc- 
tion or  certified  copies  held  the  best  evidence 
thereot-Baskins  v.   State,  171  S.  W.  723. 

That  a  complaint  was  prepared  by  the  dis- 
trict attorney,  delivered  to  a  justice,  and  accus- 
ed arrested  for  seduction  on  a  warrant,  held 
provable  by  parol,  in  a  subsequent  prosecution 
for  abandonment,  to  show  pendency  of  prosecu- 
tion when  accused  married  complainant.— Id. 

§400  {Tex.Cr.App.)  Testimony  of  one  of  the 
company  alleged  to  have  been  the  original 
owner  of  stolen  goods  that  it  was  a  corporation 
was  admissible  as  a  fact  that  the  witness  per- 
Bonally  knew.— Zweig  v.  State,  171  S.  W.  747. 

i  404  (Tex.Cr.App.)  Where,  on  a  trial  for  car- 
rying intoxicating  liquor  into  prohibition  terri- 
tory, there  was  evidence  that  a  valise  contain- 
ing whisky  was  the  property  of  accused  and 
that  he  had  transported  the  same  into  the 
territory  from  a  point  in  tbe  state,  the  action 
of  the  court  in  allowing  tbe  district  attorney 
to  open  the  valise  in  the  presence  of  the  jury, 
and  introduce  it  and  tbe  whisky  contained  there. 
in  in  evidence,  was  proper.— Johnson  v.  State, 
171  S.  W.  211. 

<F)  Adntiaatona,    Declaratlona,    and   Hear> 
aaT« 

1406  (Tex.Cr.App.)  Defendant's  reply  to  an 
inquiry  as  to  why  he  had  killed  the  deceased 
girl,  to  the  effect  that  in  Mexico  they  were  kill- 
ing lots  of  them — why  could  not  he  kill  one, 
held  an  admission  that  he  killed  the  girl,  and 
admissible  to  prove  that  fact.— Querrero  t. 
State,  171  S.  W.  731. 

(O)  Acta  and  Declarationa  of  Oonaplratora 
and  Codefendanta. 

{422  (Tez.Cr.App.)  Statements  and  acts  of 
conspirators  during  the  pendency  of  the  con- 
spiracy to  convert  property  to  their  own  use 
held  admissible  against  another  conspirator, 
even  though  made  in  his  absence. — Zweig  v. 
State,  171  S.  W.  747. 

{422  (Tex.Cr.App.)  Where  a  company,  or- 
ganized to  invade  Mexico,  incidentally  killed 
decedent,  and  the  conspiracy  lasted  until  the 
company  were  incarcerated,  evidence  of  their 
words  and  acts  after  decedent's  death  was  ad- 
,  missible.— Serrato  v.  State,  171  S.  W.  1133. 

Acts  and  statements  of  conspirators  pending 
the  conspiracy  are  admissible  against  a  con- 
spirator on  trial  though  said  and  done  in  his 
absence. — Id. 

{422  (Tex.Cr.App.)  Where  a  conspiracy  is 
shown,  the  acts  of  each  of  the  conspirators  are 
admissible  against  any  one  on  trial.— Vasquez  v. 
State,  171  S.  W.  1160. 

{423  (Tex.Cr.App.)  Evidence  of  acts  and 
declarations  of  a  conspirator  in  furtherance  of 
the  common  design  is  admissible  against  an- 
other conspirator  including  anything  that  is 
within  the  contemplation  of  the  conspiracy. — 
Serrato  v.  State,  171  S.  W.  11.33. 

{427  (Tex.Cr.App.)  Proof  of  a  plot  must 
precede  proof  of  declarations  by  conspirators. 
—Serrato  v.  State,  171  S.   W.  1133. 

(B)  Docnmentary     Erldence     and    Bzcln- 
alon  of  Parol  Bvldenee  Tbereby. 

{ 432  (Tex.Cr.App.)  In  prosecution  for  hom- 
icide committed  as  an  incident  to  a  conspiracy 
to  illegally  organize  in  Texas  a  company  to  in- 
vade Mexico,  the  state  was  properly  allowed 
to  introduce  a  newspaper  which  accused  testi- 
fied contained  articles  which  induced  him  to 
join  in  the  conspiracy. — Gonzales  v.  State,  171 
S.  W.  1149. 

§440  (Tex.Cr.App.)  Where  accused  claimed 
that  he  married  a  third  time  tmder  the  mistaken 
belief  that  his  second  wife  had  procured  a  di- 


vorce, a  cojyy  of  a  decree  divorcing  him  from  his 
first  wife,  introduced  to  show  that  he  did  not 
exercise  due  care,  need  not  be  filed  for  three 
days  and  notice  given. — Coy  v.  State,  171  S.  W. 
221. 

(I)   Opinion  Bvldenoe. 

(479  (Tex.Cr.App.)  Medical  experts  may 
testify  tiiat,  from  their  examination  of  pros- 
ecuting witness,  the  weapon  used  was  calculated 
to  produce  serious  bodily  injury,  though  they 
did  not  see  it.— Nesbitt  v.  State,  171  S.  W. 
1126. 

(J)  Teatlntony    of  Accomplices    and    Code- 
fendanta. 

{ 508  (Tex.Cr.App.)  A  person  charged,  in  a 
separate  indictment,  with  the  same  offense  as 
defendant,  and  convicted  thereof,  was  incom- 
petent to  testify  on  defendant's  behalf,  though 
sentence  had  been  suspended  and  not  pronounc- 
ed against  him.— Watts  v.  State,  171  S.  W.  202. 

(K)   Conteaatona. 

{517  (Tex.CrApp.)  Evidence  that  the  con- 
spirators first  arrested  told  the  officers  where 
the  others  could  be  found^  and  that  they  were 
found  there,  held  not  objectionable  as  a  con- 
fession made  after  arrest. — Martinez  t.  State, 
171  S.  W.  1153. 

§  5 1 9  (Tex.Cr.App.)  Where  accused  escaped 
from  a  sheriff's  posse,  and  was  detected  tbe 
next  day  by  a  ranchman,  conversation  between 
accused  and  the  ranchman  held  admissible.— 
Serrato  v.  State,  171   S.  W.  1133. 

XI.   TIME    OF    TRIAL    AND    OONTIN- 

UANOE. 

8  603  (Tez.Cr.App.)  An  application  for  a  con- 
tinuance for  absence  of  a  witness  must,  under 
Code  Cr.  Proc.  1911,  art.  608,  show  not  only  the 
materiality  of  the  testimony,  but  the  diligence 
used  to  secure  the  attendance  of  the  witness  and 
explain  why  process  was  not  applied  for,  in 
case  none  was  issued.— Lewis  v.  State,  171  S. 
W.  217. 

§  603  (Tex.Cr.App.)  An  application  for  con- 
tinuance for  absent  witness,  based  on  informa- 
tion' and  belief,  and  not  stating  and  verifying 
the  source  of  information,  is  insufficient. — I{yar» 
v.  State,  171  S.  W.  1132. 

A  motion  for  a  continuance  for  absent  witness 
held  not  to  show  diligence,  where  there  was  no 
further  process  issued  after  a  return  not  found. 
-Id. 

{614  (Tex.Cr.App.)  Causing  subpoena  to  is- 
sue is  not  a  showing  of  diligence  entitling  de- 
fendant to  a  second  continuance  for  absent  wit- 
ness; but  it  must  be  shown  that  the  process 
was  served  and  returned.— Swilley  v.  State,  171 
S.  W.  734. 

It  cannot  avail  defendant  as  dilig:ence,  as  re- 
gards his  right  to  a  second  continuance  for 
absence  of  a  witness,  that  a  person  was  served 
with  process  issued  by  the  state  for  such  wit- 
ness, if  be  was  not  such  witness. — Id. 

As  regards  right  of  defendant  to  a  second 
continuance  for  absence  of  a  witness,  there 
must  be  an  affirmative  showing  that  he  was  not 
absent  with  defendant's  consent — Id. 

Regarding  a  second  continuance  for  absence 
of  a  witness,  who  testified  at  preliminary  hear- 
ings, the  court  could  conclude  one  served  as  he, 
if  he  was  absent  with  consent  of  defendant's 
counsel,  who  told  him  he  need  not  attend,  if,  as 
he  claimed,  he  was  not  snch  witness.— Id. 

XII.   TRIAIn 

(B)  Conrae  and  Conduct  of  Trial  In  Gen- 
eral. 

{ 656  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  questions  by  the  court  to  a  witness 
to  determine  the  admissibility  of  res  Kestie 
statementa  as  to  who  did  the  killing  held  not 
misleading,  or  calculated   to  impress  the  jury 


For  eases  Id  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Indexes  see  sam*  topic  and  sacUon  (b- NUMBER  ■ 

■    Digitized  by  VjOOQlC 


Orlminal  L»w 


171  SOUTHWESTEEN  REPORTER 


1230 


that  the  court  thought  deceased  saw  the  assail- 
ant—Shamblin  V.  State,  171  S.  W.  718. 

(C)   ReeepttOB  of  BTidenee. 

§  673  (Ky.)  In  a  prosecution  for  homidde. 
where  evidence  was  admitted  which  showed  ill 
feeling  on  the  part  of  accused  toward  deceased, 
but  did  not  show  independent  crimes,  the  court 
need  not  at  the  time  of  its  introduction  charge 
the  jury  that  it  was  competent  only  on  the  ques- 
tion of  motive. — Childers  v.  Commonwealth,  171 
S.  W.  149. 

§683  (Tex.Cr.App.)  In  view  of  Pen.  Code 
1911,  arts.  .S9,  40.  and  of  defendant's  evidence, 
held,  that  the  state  was  properly  permitted  to 
prove  in  rebuttal  various  acts  which  tended  to 
disprove  defendant's  insanity,  where  the  effect 
of  such  evidence  was  expressly  limited  by  an 
instruction  that  it  should  be  considered  only 
on  the  Issue  whether  defendant  was  insane  at 
the  time  of  the  killing.— Witty  v.  State,  171  S. 
W.  229. 

f684  (Ky.)  The  court  may  in  its  discretion 
ow  the  introduction  in  rebuttal  of  evidence 
which  should  have  been  Introduced  in  chief. — 
Childers  v.  Commonwealth,  171  S.  W.  149. 

(E)  ArKnmenta    mnd    Condnct    of    Conmel. 

1 699  (Te^.Cr.App.)  That  the  defense  had 
put  two  character  witnesses  on  the  stand  before 
offering  to  make  an  opening  statement  does  not 
defeat  his  right  to  make  such  statement  under 
(5ode  Cr.  Proc.  1911,  art.  717.— House  v.  State, 
171  S.  W.  206. 

{711  (Ky.)  It  is  within  the  discretion  of  the 
trial  court  to  determine  what  is  a  reasouable 
time  for  argument. — Childers  v.  Commonwealth, 
171  S.  W.  149. 

A  reasonable  time  shonld  be  allowed  for  ar- 
gument, and  it  is  improper,  where  a  large  num- 
ber of  witnesses  were  examined  and  much  con- 
Hicting  evidence  heard,  to  restrict  the  parties 
to  an  hour  a  side.— Id. 

J  719  (Kv.)  It  is  highly  improper  for  attor- 
neys for  the  state  to  call  the  attention  of  the 
jury  to  material  evidence  that  the  court  ex- 
cluded.— Childers  v.  Commonwealth,  171  S.  W. 
149. 

8  719  (Tex.Cr.App.)  A  statement  of  the  dis- 
trict attorney  to  the  jury  that  defendant  had 
committed  a  crime  in  Mexico  held  reversible  er- 
ror, where  there  was  no  such  evidence  in  the 
record.— Gusman  v.  State,  171  S.  W.  770. 

{721  (Tex.Cr.App.)  In  a  prosecution  for  mur- 
der, remarks  of  district  attorney  held  not  ob- 
jectionable as  a  reference  to  defendant's  fail- 
ure to  testify.— Guerrero  v.  Stafe,  171  S.  W. 
731. 

{  722  (Tex.Cr.App.)  Statement  of  the  district 
attorney  in  argument  that  accused  was  a  mem- 
ber of  a  faction  in  Mexico,  whose  principles 
were  murder,  rapine,  and  plunder,  held  proper. 
—Gonzales  v.  State,  171  S.  W.  1149. 

{ 726  (Ky.)  Questionable  remarks  in  argu- 
ment of  the  commonwealth's  attorney,  objec- 
tions to  which  were  overruled,  appearing  to 
have  been  in  reply  to  questionable  argument  of 
defendant's  attorney,  held  not  reversible. — 
Rogers  v.  Ctommon wealth,  171  S.  W.  464. 

{728  (Tex.Cr.App.)  Where  no  objection  was 
made  tu  questions  asked  by  the  county  attorney, 
the  court  did  not  err  in  refusing  a  special 
charge  that  the  jury  should  not  consider  the 
questions  as  any  evidence  of  defendant's  guilt 
— Swafford  v.  State,  171  S.  W.  225. 

(F)  Province   of  Court    and  Jury   In   Gen- 

eral. 

{731  (Mu.App.)  It  is  not  error  to  charge  on 
a  trial  for  slander  that  the  jury  are  the  judges 
of  the  law  and  fact  and  not  bound  to  find  as 
the'  judge  directs.— State  v.  Westbrook,  171  S. 
W.  616. 


{{  763,  764  (Ark.)  An  instruction  held  not  on 
the  weight  of  the  testimony. — Kennedy  r.  State, 
171  8.  W.  878. 

(G)  Noceaslty,   Heqalaltes.   and   Snfllclemer 
of  Inatraetlonn. 

(769  (Tex.Cr.App.)  In  a  misdemeanor  case, 
the  court  need  not  charge  the  jury. — Goode  t. 
State,  171  S.  W.  714. 

§772  (Tex.Cr.App.)  Failure  to  submit  the 
theory  of  accused,  supported  by  evidence  con- 
tradicting that  of  the  state,  held  reversible  er- 
ror.—Vasqnez  v.  State,  171  S.  W.  1160. 

{778  (Tex.Cr.App.)  A  charge,  which  cast  on 
one  accused  of  bigamy  tiie  burden  of  proving 
that  he  contracted  a  subsequent  marriage  un- 
der a  mistake  of  fact  "beyond  a  reasonable 
<loubt"  is  erroneous.- Coy  v.  State,  171  S.  W. 
221. 

{780  (Ark.)  An  instruction  on  testimony  cor- 
roborating the  testimony  of  an  accomplice  held 
not  erroneous,  as  defining  the  quality  of  such 
testimony  necessary  to  a  conviction.— Kennedy  v. 
State,  171  S.  W.  878. 

.\ccu8ed  is  entitled  on  request  to  an  instruc- 
tion on  accomplice's  testimony  in  the  language 
of   Kirby's   Dig.  {  23»4.— Id. 

§  784  (Tex.CrApp.)  Where  there  was  evidence 
that  accused  admitted  killing  deceased,  a  charge 
on  circumstantial  evidence  was  not  required. — 
Cook  V.  State,  171  S.W.  227. 

{784  (Tex.Cr.App.)  Where  defendant  admit- 
ted to  a  witness  that  he  bad  killed  the  deceas- 
ed, the  court  did  not  err  in  refusing  a  charge 
on  circumstantial  evidence.— Guerrero  v.  State, 
171  S.  W.  731. 

{ 800  (Tex.Cr.App.)  In  a  prosecution  f»r 
murder  committed  as  an  incident  to  a  con- 
spiracy, the  court  did  not  err  in  omitting  to 
define  conspiracy. — Serrato  v.  State,  171  S.  W. 
1133. 

§800  (Tex.Cr.App.)  Where  the  evidence 
conclusively  showed  a  conspiracy  between  ac- 
cused and  third  persons,  the  court  need  not 
define  "conspiracy." — Vasquez  v.  State,  l71  S. 
W.  1100. 

§804  (Tex.Cr.App.)  While  in  misdemeanor 
cases  the  court  need  not  charge  the  jury,  yet, 
if  be  does  so,  the  charge  should  be  submitted  to 
counsel  for  inspection.— Goode  v.  .State,  171 
S.  W.  714. 

{805  (Tex.Cr.App.)  A  charge  must  be  given 
in  several  paragraphs,  and  in  determining  its 
suflicicncy  it  must  be  construed  as  a  whole  and 
not  by  isolated  extracts.— Hicks  v.  State,  171 
S.  W.  755. 

{ 81 1  (Mo.App.)  An  instruction  held  errone- 
ous as  singling  out  testimony  of  a  witness  and 
commenting  thereon. — State  v.  Westbrook,  171 
S.  W.  610. 

{ 814  (Mo.App.)  On  a  trial  for  slander,  an 
instruction  held  erroneous  because  not  support- 
ed by  evidence.— State  v.  Westbrook,  171  S.  W. 
610. 

{814  (Tex.Cr.App.)  Where  the  information 
alleged  that  defendant  charged  current  money 
of  the  United  States  for  medical  services,  an 
instructi<m,  authorizing  a  conviction  if  he 
charged  money  of  any  sort,  held  not  within  the 
issues.— Collins  v.  State,  171  S.  W.  729. 

{814  (Tex.Cr.App.)  The  court  properly  re- 
fused to  charge  on  conspiracy  to  specifically  kill 
decedent,  where  the  state  only  claimed  that  de- 
cedent was  killed  as  incidental  to  a  conspiracy 
to  commit  a  different  crime. — Serrato  v.  State, 
171  S.  W.  1133. 

{815  (Tex.Cr.App.)  In  a  prosecution  for  un- 
lawfully carrying  a  pistol,  evidence  for  defend- 
ant Acid  to  present  a  defensive  issue,  the  re- 
fusal to  submit  which  was  error.— lUnola  v. 
State,  171   S.  W.  1128. 

il  822  (Tex.Cr.App.)  A  charge  should  be  con- 
sidered as  a  whole.— Witty  v.  State,  171  S.  W. 
229. 
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1822  (Tez.Cr.App.)  In  determining  tbe  soffi- 
riency  of  a  charge,  it  must  be  construed  as  a 
whole  and  not  by  isolated  extracts. — Hicks  t. 
State,  171  S.  W.  755. 

§823  (Ark.)  Where  the  court  gave  full  in- 
structions as  to  innocence  and  reasonable  doubt, 
defendant  was  not  prejudiced  by  a  refusal  to  in- 
struct that  an  Indictment  raised  no  presump- 
tion of  guilt,  and  in  modifying  an  instruction 
requested  on  reasonable  doubt. — Mobbs  v.  State, 
171  S.  W.  89. 

{823  (Mo.App.)  In  a  prosecution  for  unlaw- 
fully issuing  a  prescription  for  whisky,  error  in 
an  instruction,  which  was  misleading  as  not 
requiring  a  finding  that  defendant  intended  the 
whisky  to  be  used  for  other  than  medicinal  pur- 
poses, held  cured  by  another  instruction  requir- 
ing such  finding.— State  v.  Steel,  171  S.  W.  10. 

i  823  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  error  in  an  instruction  on  man- 
slaughter,  which  limited  the  provocation  to  the 
acts  at  the  time  of  the  killing,  held  to  have  been 
cured  by  other  instructions,  that  the  jury  con- 
sider all  tbe  facts  and  circumstances  in  regard 
to  the  adequacy  of  tbe  provocation. — House  t. 
State,  171  S.  W,  206. 

{823   (Tex.Cr.App.)   Instructions  defining 

murder  in  the  second  degree,  and  its  elements, 
were  not  erroneous  because  they  ignored  the 
issue  of  insanity,  where  such  issue  was  fuUy 
and  correctly  presented  in  other  instructions. — 
Witty  V.  State,  171  S.  W.  229. 

i  823  (Tex.Cr.App.)  An  instruction  submitting 
murder  m  the  second  degree  but  not  excepting 
both  self-defense  and  manslaughter,  which  are 
specifically  submitted  in  other  parts  of  the 
vnarge,  is  not  reversible  error.— Hicks  v.  State, 
171  S.  W.  755. 

(B)  Reiinests    tor    lustraetioma. 

1824  (Tex.Cr.App.)  Failure  of  the  court  to 
limit  the  effect  of  evidence,  admissible  only  for 
impeachmpnt  purposes,  was  not  error,  in  the 
absence  of  a  request  for  such  an  instruction. — 
Watts  v.  State,  171  S.  W.  202. 

{ 825  (Tex.Cr.App.)  In  view  of  the  instmc- 
tions  requested  and  secured  by  defendant,  held, 
that  the  court's  failure  to  instruct  on  man- 
slaughter without  a  request  was  not  error. — 
Witty  V.  Sute.  171  S.  W.  220. 

§  826  (Tex.Cr.App.)  A  requested  instruction 
should  bie  called  to  the  court's  attention  before 
he  reads  his  charge  to  the  jury. — Watts  v.  State, 
171  S.  W.  202. 

{  829  (Mo.)  On  trial  for  taking  girl  under  18 
from  her  father  for  purpose  of  prostitution,  in- 
struction to  find  accused  not  guilty  unless. she  so 
took  the  girl  away  held  to  cover  sufficiently  de- 
fensive matter  involved  in  requested  instruction 
to  find  her  not  guilty,  if  tbe  girl  went  to  ac- 
cused's disorderly  house  with  another  girl. — 
State  v.  Corrigan,  171  S.   W.  51. 

$829  (Tex.Cr.App.)  The  refusal  of  requested 
charges  covered  by  those  given  is  not  error. — 
Speer  v.  State.  171  S.  W.  201 ;  Goode  v.  Same, 
Id.  714;  Merkel  v.  Same,  Id.  738;  Zweig  v. 
Same,  Id.  747. 

{829  (Tex.Cr.App.)  It  is  not  error  to  refuse 
requests  to  charge  substantially  covered  by  in- 
structions given.— Cook  v.  State,  171  S.  W. 
227;    Longmire  v.  Same,  Id.  11G5. 

{829  (Tex.Cr.App.)  The  court  having  charg- 
ed on  presumption  of  innocence  and  reasonable 
doubt  and  presented  accused's  defense  affirma- 
tively, the  charge  was  not  objectionable  be- 
cause not  charging  that  if  the  elements  of  the 
offense  were  not  proven  to  acquit. — Serrato  v. 
State,   171   S.  W.   113.3. 

(J)  Caatodr,    Condnet,    and    Dellberatlona 
of  Jury. 

1 854  (Tez.Cr.App.)  One  juror's  tardiness  of 
thirty  seconds  to  a  minute  and  a  half,  during 


which  time  It  was  impossible  for  him  to  have 
met  any  person,  held  not  a  "separation"  of  the 
jury.— Guerrero  v.  State.  171  S.  W.  731. 

§857  (Tex.Cr.App.)  The  failure  of  accused  to 
take  the  stand  as  a  witness  should  not  be  con- 
sidered against  him  or  alluded  to  by  the  jury  in 
their  deliberations.— Witty  v.  State,  171  S.  W. 
229. 

S  858  (Tex.Cr.App.)  Code  Cr.  Proc.  1911,  art 
751,  allowing  the  jury  to  take  all  the  original 
papers  in  the  case,  held  permissive  only  and 
the  refusal  to  permit  letters  offered  by  defend- 
ant to  be  taken  by  the  jury  was  not  reversible 
error.-Hicks  v.  State,  171  S.  W.  755. 

{886  (Tex.Cr.App.)  On  finding  the  defend- 
ant guilty  of  any  degree  of  murder,  it  is  im- 
proper for  the  jury,  in  fixing  the  penalty,  to  de- 
cide the  same  by  lot.— Witty  v.  State,  171  S.  W. 
229. 

{866  (Tex.Cr.App.)  A  quotient  verdict 
amounting  to  a  sentence  for  19  years  and  some 
months,  which  the  jurors  agreed  to  reduce  by 
making  it  19  years  even,  was  valid. — Hiclcs  v. 
State,  171  S.  W.  755. 

(K)  Verdict. 

{  885  (Tex.Cr.App.)  Where  no  application  for 

suspended  sentence  was  made  by  accused,  the 
jury  has  no  right  to  recommend  such  suspen- 
sion.—Speer  v.  State,  171  S.  W.  201. 

{  887  (Tex.Cr.App.)  The  jurors  are  bound  by 
the  trial  court's  instructions.- Witty  v.  State, 
171  S.  W.  229. 

xni.  MOTIONS   FOR   NEW   TRIAX. 
AND  IN  ARREST. 

§918  (Tex.Cr.App.)  An  objection  that  de- 
fendant, a  negro,  was  discriminated  against,  in 
violation  of  U.  S.  Const.  Amends.  14  and  16, 
in  that  tbe  jury  commission  did  not  draw  a 
negro  on  the  petit  jury,  came  too  late  when 
first  made  after  conviction.— Watts  v.  State,  171 
S.  W.  202. 

S922  (Tex.CrApp.)  Under  Acts  33d  Tveg.  c. 
138,  objections  to  the  charge  cannot  for  tbe  first 
time  be  made  on  motion  for  new  trial. — Lewis  v. 
State,  171  S.  W.  217. 

{ 942  (Tez.Cr..4pp.)  A  new  trial  will  not  be 
granted  for  newly  discovered  evidence  going 
merely  to  the  impeachment  of  a  witness. — Mer- 
kel V.  State,  171  S.  W.  738. 

§  949  (Tex.Cr.App.)  A  motion  for  a  new 
trial,  not  sworn  to  by  appellant  or  any  one  else, 
or  if  sworn  to  before  appellant's  attorney,  held 
insufficient.— Hicks  v.  State,  171  S.  W.  755. 

{956  (Tex.Cr.App.)  Under  article  837,  Code 
Cr.  Proc.  1911,  and  in  view  of  article  26,  held 
that  it  is  necessary  on  a  motion  for  new  trial 
attacking  the  verdict  on  matters  extrinsic  the 
record  that  defendant  support  the  motion  by 
affidavit— Hicks  v.  State.  171  S.  W.  755. 

xnr.  jirooMENT,  sentence,  and 

FINAI.  OOMinTMENT. 

{981  (Ark.)  Kirby's  Dig.  {  4003,  providing 
for  insanity  inquests  by  the  probate  court,  waa 
enacted  solely  to  protect  the  civil  and  property 
rights  of  insane  persons,  and  has  no  reference 
to  determining  the  question  of  the  sanity  of 
one  who  has  been  convicted  and  sentenced  to 
be  executed  for  a  criminal  offense. — Ferguson  v. 
Martineau.  171  S.  W.  472. 

Acts  1913,  p.  172,  providing  that  when  a 
judgment  of  death  is  pronounced  on  any  person 
such  person  shall  be  conveyed  to  the  state 
penitentiary  and  there  kept  until  executed, 
does  not  by  implication  repeal  Kirby's  Dig.  { 
2454,  authorizing  tbe  sheriff  to  bold  an  inquest 
into  tbe  sanity  of  tbe  person  sentenced  to  be 
executed. — Id. 
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XV.   APPEAZ.  AND  EBROB,  AITO 
OERTIORABI. 

(A)  Form    of    Remedy,    Jnrladletlon,    and 

RlKbt  of  Revleiv. 

i  1023  (Ky.)  Under  Cr.  Code  Prac.  (  281, 
Irregularities  in  the  manner  of  obtaining  or 
selecting  the  panel  are  not  available  on  appeal. 
-Ohilders  v.  Commonwealth,  171  S.  W.  149. 

(B)  Preaentatlon  and  Reaervatlon  In  Iio'w- 
er    Conrt   of   G-ronnda  of   Revle'OT. 

I  1032  (Ky.)  Sufficiency  of  an  indictment 
cannot  be  reviewed  when  raised  for  the  first 
time  on  appeal. — Cheel:  v.  Commonwealth,  171 
S.  W.  998. 

S  1038  (Tex.Cr.App.)  Under  Acts  33d  L«g.  c. 
188,  the  refusal  of  requested  charges  will  not 
be  considered,  where  no  objection  was  filed  to 
the  charge  when  it  was  presented  to  counsel 
for  inspection.— Speer  v.  State,  171  S.  W.  201. 

S  1038  (Tex.CrApp.)  Objection  to  a  charge 
made  for  the  first  time  in  the  motion  for  a  new 
trial  cannot  be  reviewed.— Martinez  v.  State, 
171  S.  W.  1153. 

i  1055  (Tex.Cr.App.)  Misconduct  of  the  at- 
torney in  argument  cannot  be  considered,  where 
no  exception  was  taken  or  request  for  instruc- 
tion or  venire  de  novo  made,  though  the  mis- 
conduct was  such  as  could  not  be  cured  by  in- 
struction.—Johnson  V.  State,  171  S.  W.  1128. 

I  1056  (Tex.Cr.App.)  Where  defendant  first 
complained  of  a  charge  in  his  motion  for  a  new 
trial,  the  Court  of  Criminal  Appeals,  under 
Code  Cr.  Proc.  1911,  art.  743,  could  not  re- 
verse the  conviction  unless  the  error  was  preju- 
dicial.—Hicks  V.  State,  171  S.  W.  765. 

f  1064  (Ky.)  Though  exception  to  instruc- 
tions is  not  required  for  review,  it  is  necessary 
that  accused  make  alleged  errors  therein 
grounds  for  new  trial. — Cheek  v.  Commonwealth, 
171  S.  W.  998. 

(C)  Proeeedlnsa    for    Tranafer    of    Canae, 

and   Bffeet   Thereof. 

I  1083  (Tex.Cr.App.)  A  recognizance  in  open 
court  after  conviction  did  not  oust  the  juris- 
diction of  the  county  court  to  determine  a  mo- 
tion for  a  new  trial,  as  a  notice  of  appeal  was 
requisite  to  attach  the  jurisdiction  of  the  Court 
of  Criminal  Appeals.— Collins  v.  State,  171  S. 
W.  729. 

(U)  Reeord   and   Proceedlasa  Not   In  Rec- 
ord. 

\  1091  (Tex.Cr.App.)  A  bill  of  exceptions  to 
evidence  is  too  general  where  it  includes  a 
number  of  statements,  some  of  which  are  ad- 
missible, and  there  is  nothing  pointing  out 
specifically  the  supposed  objectionable  parts. — 
Zweig  V.  State,  171  S.  W.  747. 

i  1 092  (Tex.Cr.App.)  Where  bills  of  excep- 
tion were  filed  after  the  20  days  authorized  by 
the  statute  in  a  countj^  court  case,  the  matters 
therein  will  not  be  reviewed. — ^Renteria  v.  State. 
171  S.  W.  712. 

f  1092  (Tex.Cr.App.)  A  bill  of  exceptions, 
to  authorize  the  Court  of  Criminal  Appeals  to 
consider  it,  should  be  filed  during  term  time. — 
Guerrero  v.  State,  171  S.  W.  731. 

i  1092  (Tex.Cr.App.)  Where  a  bin  of  excep- 
tions was  filed  long  after  the  adjournment  of  the 
court,  evidence,  even  if  contained  in  the  bill, 
could  not  be  considered. — Merkel  v.  State,  171 
S.  W.  738. 

i  1092  (Tex.CrJVpp.)  Under  Acts  32d  Iicg. 
c.  119,  J  7  (Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art.  2()78),  where  the  only  order  in  the  record 
granted  defendant  30  days  after  adjournment,  a 
bystanders'  bill  filed  38  days  thereafter  will 
not  be  considered.— Hicks  v.  State,  171  S.  W. 
755. 

§  1099  (Tex.Cr.App.)  A  statement  of  facts, 
not  filed  until  four  months  after  the  adjourn- 
ment of  the  term  of  court  at  wbidi  defendant 


was  convicted,  could  not  be  considered  on  ai^ 
peal.— Romano  v.  State,  171  S.  W.  201. 

An  assignment  of  error,  complaining  of  the 
refusal  of  a  requested  instruction,  could  not  be 
considered  on  appeal,  where  no  statement  of 
facts  was  filed  in  time. — Id. 

i  1099  (Tex.Cr.App.)  Where  accused,  throagb 
no  fault  of  his,  has  been  unable  to  file  a  state- 
ment of  facts  until  after  the  90  days  allowed, 
the  judgment  should  be  reversed. — Wertheimer 
V.  State,  171  S.  W.  224. 

An  order  of  the  trial  court. that  the  statement 
of  facts,  filed  in  a  criminal  case  on  September 
26th,  be  filed  as  of  July  27tb,  being  unauthor- 
ized, the  clerk  properly  refused  to  obey  such  oiv 
der.— Id. 

I  1099  (Tex.Cr.App.)  Where  the  statement  of 
facts  was  filed  after  the  20  days  authorized  by 
the  statute  in  a  county  court  case,  the  mattera 
therein  will  not  be  reviewed. — ^Renteria  v.  State, 
171  S.  W.  712. 

{1119  (Tex.Cr.App.)  To  have  the  overraling 
of  an  application  for  a  severance  reviewed,  the 
bill  of  exceptions  must  state  matters  which 
would  show  the  error  in  the  ruling  of  the  conrt 
—Zweig  V.  State,  171  S.  W.  747. 

J  1122  (Tex.Cr.App.)  Where  a  prosecution 
was  tried  after  Act  April  5,  1913  (Acts  33d 
Leg.  c.  138),  took  effect,  objections  to  a  charge 
not  shown  to  have  been  made  before  the  argu- 
ment cannot  be  reviewed.— <ionzales  v.  State, 
171  S.  W.  1149. 

(O)  Re-vlew. 

I  1134  (Tex.Cr.App.)  On  appeal  from  a  con- 
▼iction  of  unlawfully  carrying  a  pistol  on  the 
street,  defenses  not  supported  by  any  evidence 
will  not  be  considered.- Alexander  t.  State,  171 
S.  W.  224. 

11137  (Ark.)  Where  the  court  charged  on 
accomplice  testimony,  as  requested  by  counsel 
for  accused,  accused  could  not  complain  because 
instructions  were  not  in  accordance  with  Kir^ 
by's  Dig.  i  2384.— Kennedy  v.  SUte,  171  S.  W. 
87a 

(1137  (Ark.)  Where  evidence  as  to  a  memo- 
randum attached  to  a  note  was  given  by  a  wit- 
ness in  response  to  a  question  asked  by  defend- 
ant's attorney,  error  in  permitting  it  to  stand, 
if  any,  was  invited. — Cunningham  v.  State,  171 
S.  W.  885. 

§1137  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  where  a  witness  testified  to  an  ad- 
mission by  defendant,  defendant,  who  on  cross- 
examination  elicited  the  witness^  question,  "For 
God's  sake  what  have  you  done?"  could  not 
complain  of  its  admission,  if  harmfuL— Onerreio 
V.  State,  171  S.  W.  731. 

i  1153  (Ky.)  Unless  an  abuse  is  shown,  the 
act  of  the  trial  court  in  allowing  the  introdno- 
tion  in  rebnttal  of  evidence  which  should  have 
been  introduced  in  chief  will  not  be  reviewed.— 
Childers  v.  Commonwealth,  171  S.  W.  149. 

1 1 154  (Ky.)  The  discretion  of  the  trial  court 
as  to  time  for  argument  will  not  be  reveroed 
unless  abused.— Childers  v.  Commonwealth,  171 
S.  W.  149. 

S  1 1 59  (Ky.)  A  conviction  will  not  be  dis- 
turbed, though  the  evidence  leave  the  conrt  on 
appeal  in  doubt  as  to  the  guilt  of  accused. — 
Cfrews  v.  Commonwealth,  171  S.  W.  188. 

S  1159  (Tex.Cr.AppO  The  weight  of  evidence 
and  the  credibility  or  the  witnesses  is  for  the 
jury  and  not  for  the  appellate  court. — Watts  v. 
State,  171  S.  W.  202. 

{  1 1 59  (Tex.Cr.App.)  In  reviewing  the  suf- 
ficiency of  the  evidence  to  sustain  tne  verdict. 
it  is  not  necessary  to  consider  evidence  which 
might  tend  to  weaken  the  state's  evidence,  or 
the  conclusions  from  it. — Shamblin  v.  State,  171 
S.  W.  718. 

S  1163  (Tex.Cr.App.)  Where  no  error  in  the 
charge  was  pointed  out,  an  assignment  of 
error  in  a  misdemeanor  caae,  complaining  of  a 
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failnre  to  Bubmit  the  charge  to  counsel  before 
it  was  given,  cannot  be  considered. — Goode  t. 
State,  171  S.  W.  714. 

JII66'/2  (Ark.)  Error  in  examining  a  juror 
for  actual  bias,  where  he  was  conclusively  pre- 
sumed incompetent  for  "implied  bias"  held  re- 
versible error,  where  defendant  had  exhausted 
his  peremptory  challenges  before  completion  of 
the  jury.— Holman  v.  State,  171  S.  W.  107. 

{  ll66*/2  (Tex.Cr.App.)  That  on  one  occasion 
the  sheriff  did  not  take  the  handcuffs  off  caused 
until  the  jury  were  being  brought  in,  without 
showing  that  the  jury  saw  him  take  the  band- 
cuffs  off,  held  not  reversible  error. — Guerrero  v. 
State,  171  S.  W.  731. 

§11661/2  (Tex.Cr.App.)  In  a  prosecution  of 
an  alleged  conspirator  for  killing  deceased,  ac- 
cused was  not  prejudiced  by  the  bringing  into 
court  during  his  trial  of  his  alleged  co-conspira- 
tors manacled.— Martinez  y.  State,  171  S.  \V. 
1153. 

f  1169  (Ky.)  Any  error  in  admission  of  opin- 
ion of  a  physician  from  examination  of  de- 
ceased's bullet  wound,  as  to  relative  jwsition 
of  the  parties  when  the  shot  was  fired,  was 
cured  by  exclusion  thereof  before  submission  of 
the  case  to  the  jury. — Rogers  v.  Commonwealth, 
171  S.  W.  464. 

{1169  (Tex.Cr.App.)  Admission  of  testimony 
disclosing  defendant's  former  conviction  held 
cured,  where  the  conrt  instructed  that  such  tes- 
timony should  not  be  considered  for  any  par- 
pose.— Witty  V.  State,  171  8.  W.  22». 

11169  (Tez.Cr.App.)  Where  an  indictment 
did  not  properly  charge  previous  convictions  so 
as  to  warrant  additional  punishment  under 
Penal  Code,  art.  1618, '  error  in  admitting  rec- 
ords of  such  prior  convictions  held  prejudicial. — 
CoUins  v.  State,  171  S.  W.  72». 

§1169  (Tex.Cr.App.)  Defendant  held  not 
prejudiced  by  admission  in  evidence  of  the  hat 
worn  by  decedent,  the  rope  with  wbich  his 
hands  were  tied,  and  a  belt  by  which  a  load 
was  fastened  to  his  shoulders  while  in  custody 
of  the  conspirators. — Martinez-  v.  State,  171  S. 
W.  1163. 

§  I I70I/2  (Mo.)  On  trial  for  taking  girl  under 
18  away  from  her  father  for  purpose  of  prosti- 
tution, cross-examination  of  accused  as  to 
running  another  house  of  prostitution  held 
barmless,  where  girl  testified  accused  told  her 
she  was  running  such  house. — State  v.  Corrigan, 
171  S.  W.  51. 

§  ll70>/2  (Tex.Cr.App.)  In  a  prosecution  for 
cattle  thett,  defendant  held  not  prejudiced  by  a 
question  calling  for  an  explanation  of  defend- 
ant's association  with  a  codefendant,  who,  he 
proved,  had  to  his  knowledge  a  bad  reputation. 
— Swafford  v.  State,  171  S.  W.  225. 

§1171  (Tex.Gr.App.)  Argument  of  the  dis- 
trict attorney  that  the  state  had  proved  the  case 
and  that  he  had  other  witnesses  who  would  have 
given  the  same  testimony,  if  necessary,  held 
harmless,  where  it  was  undieputed  that  defend- 
ant killed  deceased.— Hicks  v.  State,  171  S. 
W.  755. 

§1172  (Tex.Cr.App.)  Where   accused    was    a 

grincipal  if  guilty  at  all,  he  was  not  prejudiced 
y  an  instruction  defining  principals  with  a 
proviso  that  the  offense  must  have  been  com- 
mitted during  the  existence  and  in  the  execu- 
tion of  a  common  design. — Serrato  v.  State,  171 
S.  W.  1133. 

§  1 1 73  (Mo.)  On  trial  for  taking  girl  under  18 
away  from  her  father  for  purpose  of  prostitu- 
tion, failure  to  define  "taking  away"  held  harm- 
less, as  instruction  such  as  might  have  been 
eiven  would  have  hurt  accused's  case  with  the 
jury.— State  v.  Corrigan,  171  S.  W.  51. 

§1173  (Tex.Cr.App.)  Accused  was  not  prej- 
udiced  by   the   court's    refusal   to   charge  that 


the  burden  of  proof  is  on  the  state  throughout 
the  trial  and  never  shifts  to  defendant. — Gon- 
zales V.  State,  171  S.  W.  1149. 

§  1 175  (Tex.Cr..\pp.)  Any  inconsistency  of 
finding  implied  in  imposing  a  fine  on  C.  as  an 
absent  witness,  and  a  finding  on  the  motion  for 
new  trial,  that  the  person  sammoned  as  C.  was 
not  he,  cannot  be  complained  of  by  defendant. — 
Swilley  v.  State,  171  S.  W.  734. 

XVII.  PUiaSHMENT  AND  VKEVEH- 
TlOir  OF  CRIME. 

§  1208  (Ky.)  Under  the  Parole  Act  of  1910 
and  the  former  Parole  Laws  of  1888  and  1900, 
a  person  sentenced  to  imprisonment  for  life 
prior  to  1900  may,  after  serving  five  years,  be 
paroled  in  the  discretion  of  the  Board  of  Pris- 
on Commissioners,  but  is  not  entitled  to  a 
parole  as  a  matter  of  right. — Gray  v.  Board  of 
Prison  Com'rs  of  Kentucky,  171  S.  W.  181. 

§  1208  (Ky.)  Under  Parole  Act  of  1910,  per- 
son imprisoned  under  indeterminate  sentence  of 
from  two  to  ten  years  held  not  entitled  to  parole 
after  two  years,  less  commutation  for  good  be- 
havior provided  for  by  Ky.  St  1909,  |  3801.— 
Rogers  v.  Board  of  Prison  Com'rs  of  Kentucky, 
171  S.  W.  181. 

CROPS. 

§  5  (Mo.App.)  A  deed  without  reservation 
conveys  the  vendor's  entire  interest  in  the  lands, 
including  bis  interest  in  the  crops  to  be  raised 
by  a  tenant. — Tillman  v.  Bungenstock,  171  S. 
W.  938. 

CROSS-EXAMINATION. 

See  Witnesses,  §§  268-277. 

CRUELTY. 

See  Divorce,  §  27. 

CUSTODY. 

See  Criminal  Law,  §§  854-866;  Divorce,  §§  823, 
324;  Guardian  and  Ward,  §  44;  Habeas  Cor- 
pus, §  112;   Trial,  §  317. 

CUSTOMS  AND  USAGES. 

See  Insurance,  §  818;    Sales,  §  416. 

§  17  (Tex.Civ.App.)  Where  a  contract  of  sale 
provided  that  no  conditions,  except  those  men- 
tioned therein,  should  be  claimed,  evidence  that 
it  was  customary  for  a  buyer  to  give  directions 
held  inadmissible.— Rhome  Milling  Co.  v.  Cun- 
ningham, 171  S.  W.  1081. 

DAMAGES. 

See  Appeal  and  Error,  §  1140;  Carriers,  §|  105, 
187,  277,  319,  382;  Commerce,  §  8;  Death,  |§ 
95,  99;  Eminent  Domain,  §g  124-150,  222, 
303;  Forcible  Entry  and  Detainer,  §  29;  In- 
surance, i  608;  Nuisance,  g  50;  Physicians 
and  Sui^eons,  §  18;  Sales,  §§  377,  384,  398, 
418,  442;  Sheriffs  and  Constables,  §  130; 
Telegraphs  and  Telephones,  §|  27-74;  Trial, 
§§  194,  203,  244;  Trover  and  Conversion,  §§ 
44-53;  Vendor  and  Purchaser,  §  208;  Waste, 
§  18;  Waters  and  Water  Courses,  §§  158%, 
178. 

II.   NOMINAI.  DABIAOE8. 

§  9  (Mo.App.)  An  action  for  breach  of  con- 
tract to  purchase  a  cow,  by  refusing  to  receive 
it,  may  be  maintained  for  nominal  damages, 
where  the  vendor  has  suffered  no  pecuniary 
loss.— Boston  v.  Alexander,  171  S.  W.  582. 
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m.  OBOUims  Aim  sitbteotb  or 

COMFENBATOBT  DAMAGES. 

(A)   Direct     or     Remote.     CootlnseDt,     or 
Prospective    Conaeqneiicea  or  l>oa»es. 

{  23  (Ky.)  Where  an  ordinary'  contract  is  vi- 
olated, tbe  damage!!  are  limited  to  such  as  arc 
within  the  reasonable  contemplation  of  the  par- 
ties.—Dice's  Adm'r  v.  Zweigart's  Adm'r,  171  S. 
W.  195. 

i  38  (Tex.Civ.App.)  A  railway  mail  clerk  held 
entitled  to  damages  for  diminished  earning  ca- 
pacity in  other  lines  of  business. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  McKlnnell,  171  S.  W.  1091. 

{  39  (Ark.)  In  an  action  by  an  owner  and  his 
tenant  for  damages  to  a  pasture  from  fire 
spreading  from  a  right  of  way,  an  instruction 
nllowing  the  jury  to  take  into  consideration  the 
rental  value  of  tbe  pasture  for  tbe  remainder 
of  the  season  held  proper. — Kansas  City  South- 
ern Ry.  Co.  V.  Wilson,  171  S.  W.  484. 

§43  (Mo.)  Where  tbe  evidence  in  an  action 
for  injuries  is  not  sufficient  to  show  a  probable 
necessity  for  future  medical  services  to  replace 
a  dislocated  organ,  such  future  services  were 
improperly  submitted  as  an  element  of  damages. 
—Sang  V.  City  of  St.  Louis,  171  S.  W.  347. 

Future  expenses  for  medical  services  may  be 
recovered  in  an  action  for  personal  injury. — Id. 

nr.   I.IQTTIDATED    DAKAOES    AKD 
PEMAI.TIE8. 

1 78  (Mo.App.)  A  contract  which  stipulates 
that  a  sum  is  agreed  on  as  liquidated  damages 
for  a  breach  provides  for  liquidated  damages.— 
Wainscott  v.  Haley,  171  S.  W.  983. 

V.  EXEMFIJLBT  DAMAGES. 

{87  (Mo.)  Punitive  damages  may  be  recov- 
ered where  a  proper  basis  therefor  is  laid  in 
the  petition  and  proof,  althou);h  plaintiff  re- 
covers only  nominal  actual  damages. — Keller  v. 
Summers,  171  S.  W.  330. 

VI.  MEASURE  OF  DAMAGES. 
(A)   Injnrtea  to  tke  Peraou. 

jl  95  (Ark.)  In  an  action  for  injuries,  the  meas- 
ure of  damages  stated. — St.  Ix>uis,  I.  M.  &  S. 
Uy.  Co.  V.  .McMichael,  171  S.  W.  116. 

(B)   Injarlea   to   Proverty- 

§  105  (Tex.Civ.App.)  Tbe  owner,  in  an  action 
for  loss  of  his  i)ersonal  clothing  and  household 
goods,  may  testify  to  their  value,  the  loss  to 
him   in   money;     market    value   of   secondhand 

foods  not  being  tbe  measure  of  damages. — Pecos 
!  N.  T.  Ry.  Co.  V.  Grundy,  171  S.  W.  318. 

(C)   Breach   of  Contract. 

f  120  (Ky.)  Whore  an  automobile  agency  con- 
tract provided  for  tbe  present  sale  of  six  ma- 
chines at  20  and  10  per  cent,  less  than  cata- 
logue prices  which  plaintiffs  were  to  sell  at  the 
catalogue  prices,  the  fact  that  the  machines 
were  never  shipped  by  reason  of  defendant's 
breach  of  tbe  contract  was  sufficient  to  show 
plaintiffs'  damage  consisting  of  tbe  difference 
between  the  contract  price  of  the  machines  and 
their  reasonable  market  value. — Studebaker  Cor- 
poration of  America  v.  Dodds  &  Runge,  171  S. 
W.  167. 

^I.  INADEaVATE    AND    EXCESSIVE 
DAMAGES. 

S  131  (Mo.App.)  A  verdict  for  $1,375  for  a 
severe  injury  to  the  sciatic  nerve,  held  not  ex- 
cessive.— Ilicks  V.  Hammond  Packing  Co.,  171 
S.  W.  937. 

S  132  (Ark.)  In  an  action  for  injuries,  con- 
sisting of  the  loss  of  both  legs  below  tbe  knee, 
a  veraict  awarding  plaintiff  $35,000  held  exces- 
sive, and  should  be  reduced  to  $25,000.— St. 
Louis,  I.  M.  &  8.  Ry.  Co.  v.  McMichael,  171  S. 
V,  115. 


f  132  (Ky.)  An  award  of  $5,000  for  personal 
injuries  to  plaintiffs  foot,  as  well  as  to  his 
kidneys,  etc.,  held  not  excessive. — Cumberland 
Telephone  &  Telegraph  Co.  v.  Laird,  171  S. 
W.  386. 

i  132  (Ky.)  Ten  thousand  dollars  ia  not  ex- 
cessive damages  for  injuries  to  a  brakeman  28 
years  of  asie,  resulting  in  amputation  -of  bis 
leg  near  the  hip  where  tbe  physical  and  mental 
suffering  lasted  for  a  long  time,  and  his  earning 
capacity  was  necessarily  decreased,  conceding 
that  plaintiff  was  guilty  of  contributory  negli- 
gence.— Norfolk  &  W.  Ry.  Co.  t.  Thompson, 
171  S.  W.  451. 

i  132  (Ky.)  In  an  action  for  injuries,  a  ver- 
dict awarding  plaintiff  $2,500  held  not  exces- 
sive.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Dungan.  171  S.  W.  1007. 

§  132  (Mo.App.)  An  award  of  $1,500  damages 
for  injuries  to  a  woman's  knee,  resulting  in  per- 
manent weakness  and  perhaps  stiffness,  held 
not  excessive. — Brown  v.  City  of  St.  Joseph,  171 
S.  W.  935. 

I  1 32  (McApp.)  A  verdict  for  $2,500  for  a 
personal  injury,  whereby  plaintiff's  leg  was  per- 
manently injured,  and  its  strength  and  usefal- 
ness  greatly  impaired,  will  not  be  disturbed  as 
excessive.— Baxter  v.  Campbell  Lumber  Co.,  171 
S.  W.  955. 

f  132  (Mo.App.)  A  verdict  of  $6,500  to  a  wo- 
man passenger,  two  of  whose  ribs  were  broken, 
who  received  injuries  to  her  back,  head,  and 
neck  and  a  severe  shock,  and  whose  heart  wa.s 
affected  and  her  general  health  greatly  and 
probably  permanently  impaired,  held  not  ex- 
cessive.— Tiemey  v.  United  Rys.  Co.  of  St. 
Louis,  171  8.  W.  979. 

S  132  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  an  employ*,  a  verdict  allowing  him  $S.- 
600,  from  which  he  remitted  $412,  held  not  so 
excessive  as  to  indicate  passion  and  prcjudic-e. 
— Kirby  Lnmber  Co.  v.  Hamilton,  171  S.  W. 
546. 

{  134  (Ky.)  A  verdict  for  $6,500  damages  held 
not  excessive. — National  Cash  Register  Uo.  v. 
Williams,  171  S.  W.  162. 

$  139  (Tex.Civ.App.)  That  verdict  for  dam- 
ages to .  cattle  was  for  greater  amount  than 
damages  estimated  by  one  of  plaintiff's  witness- 
es held  not  conclusive  that  it  was  excessive. — 
Texas  Midland  R.  R.  v.  Becker  &  Cole,  171  S. 
W.  1024. 

Vin.   PLEADING.   EVIDENCE.   AND 

ASSESSMENT. 

(A)  PleaAtiiK. 

{141  (Mo.App.)  Where,  in  an  action  for 
Injuries,  no  punitive  damages  are  claimed,  al- 
legations as  to  the  poverty  and  wealth  of  the 
parties  are  improper. — Fowler  v.  Burns,  171  S. 
W.  620. 

{  158  (Tex.Civ.App.)  Ordinarily  personal  in- 
juries other  than  tlumc  alleged  in  the  petition 
cannot  be  proved. — Memphis  Cotton  Oil  Co.  v. 
Tolbert,  171  S.  W.  .309. 

{  159  (Tez.Civ.App.)  Alleging  and  proving 
physical  and  mental  condition  which  would 
necessarily  result  in  loss  of  earning  capacity  is 
sufficient  pleading  and  proof  of  diminished  earn- 
ing capacity. — Memphis  Cotton  Oil  Co.  v.  Tol- 
bert, 171  S.  W.  309. 

{  160  (Mo.App.)  A  recovery  for  unpaid  med- 
ical expenses  incurred  by  one  suing  for  a  per- 
sonal injury  is  not  allowed,  under  an  allegation 
and  prayer,  for  no  other  expenses  than  those 
incurred  and  paid. — Hicks  v.  Hammond  Pack- 
ing Co.,  171  S.  W.  937. 

A  petition,  alleging  that  plaintiff  has  and 
will  be  compelled  to  expend  large  sums  for  medi- 
cine and  medical  attention,  jnstifiea  a  recovery 
for  unpaid  medical  exi>en8es  incnrred.— Id. 
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(B)  Birldeiioe. 

i  166  (Tez.Civ.App.)  Testimony  concerning  an 
operation  performed  on  plaintiff  is  inadmi!>sib1e 
in  tiie  absence  of  evidence  tliat  it  was  made  nec-> 
essary  by  tlie  injuries.— Gnlf,  C.  &  S.  F.  Ry. 
Co.  V.  McKinnell,  171  S.  W.  1091. 

S  168  (Tex.Civ.App.)  Plaintiff's  testimony  fteW 
sufficient  to  authorize  the  admission  of  testi- 
mony by  others  that  plaintiff  limped  after  an 
accident.— Gulf,  C.  &  S.  F.  Ry.  Co.  t.  McKin- 
nell, 171  S.  W.  1091. 

S  173  (Tex.Civ.App.)  The  wages  received  by 
plaintiff  and  his  ability  to  fire  on  an  engine, 
though  not  expressly  pleaded,  may  be  shown  in 
a  servant's  action  for  injury  while  employed 
about  an  engine. — Memphis  Cotton  Oil  Co.  v. 
Tolbert,  171  S.  W.  309. 

!  177  (Tex.Civ.App.)  Plaintiff's  testimony  as 
to  what  he  was  earning  held  inadmissible  to 
show  the  value  of  the  time  lost  while  he  was 
nursing  his  injured  boy.— Gulf,  T.  &  W.  Ry.  Co. 
v.  Dickey,  171  S.  W.  1097. 

i  185  (Ark.)  Evidence  held  not  to  show  a 
failure  by  an  injured  passenger  to  minimize 
the  damages.— Chicago,  U.  I.  &  P.  Ry.  Co.  v. 
Floyd,  171  8.  W.  913. 

S  185  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, evidence  held  siifficieut  to  sustain  an 
award  of  $4,500  damages. — Missomi,  O.  &  G. 
Ry.  Co.  V.  Plemmons,  171  S.  W.  259. 

(C)   Proeeedinffa  for  Aasesumeiit. 

S  208  (Mo.)  In  an  action  for  personal  injury, 
evidence  held  suflScient  to  go  to  the  jury  on  the 
iiuestion  whether  the  displacement  of  an  organ 
was  or  was  not  caused  by  the  accident. — Sang 
V.  City  of  St.  Louis,  171  S.  W.  347. 

In  an  action  for  personal  injuries,  evidence 
as  to  the  probable  necessity  for  future  medical 
services  because  of  the  injury  to  plaintiff's  leg 
and  a  rupture  held  sufficient  to  go  to  the  jury. 
— Id. 

§208  (Tex.Civ.App.)  Testimony  that  a  pas- 
senger who  contracted  a  cold  from  exposure  on 
defendant's  train  was  directed  to  consult  a 
throat  specialist  does  not  alone  raise  an  issue 
for  the  jury  as  to  whether  the  passenger  failed 
to  procure  competent  medical  treatment. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Dellmon, 
171  S.  W.  799. 

§  208  (Tex.Civ.App.)  Evidence  of  personal  in- 
jury, from  which  it  may  be  inferred  from  an 
opinion  of  a  physician  that  plaintiff  could  not 
do  active  work,  justified  submission  of  the  mat- 
ter of  future  diminished  capacity  to  earn  money. 
—Prince  v.  Taylor,  171  S.  W.  826. 

§210  (Mo.App.)  Where  a  petition  for  person- 
al injuries  alleged  specific  acts  of  negligence,  al- 
though with  useless  verbiage,  an  instruction  fol- 
lowing the  language  of  the  petition  is  not  er- 
roneous as  allowing  recovery  for  general  negli- 
gence which  was  not  claimed  by  the  petition. — 
Hufft  V.  Dougherty,  171  S.  W.  17. 

$214  (Ark.)  Instructions  requested  by  the 
carrier  as  to  the  passenger's  duty  to  minimize 
the  damages  held  properly  refusk-d. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Floyd,  171  8.  W.  913. 

g2l6  (Mo.App.)  An  instruction  on  the  meas- 
ure of  damages  in  an  action  for  an  assault, 
which  employed  the  term  "liable  to  suffer"  in 
connection  with  the  future  consequences  of  the 
injury,  is  not  bad.— Brown  v.  Barr,  171  S.  W.  4. 

$216  (Mo.App.)  Where  the  petition,  in  a  per- 
sonal injury  action,  pleaded  future  pain  and 
suffering,  and  the  evidence  showed  that  plain- 
tiff's injuries  would  be  likely  to  cause  such 
pain  and  suffering,  it  was  proper  to  submit  that 
question  to  the  jury.— Bethel  v.  City  of  St. 
Joseph,  171  8.  W.  42. 

$221  (Tex.Civ.App.)  A  verdict  finding  that 
$7,000  would  fairly  compensate  plaintiff  for  his 
injuries,  that  his  earning  capacity  was  decreased 


by  his  injuries  ^,000,  and  that  the  first  amount 
should  be  diminished  two-fifths  on  account  of  his 
contributory  negligence,  is  sufficiently  certain  to 
sustain  a  judgment.— Memi^s  Cotton  Oil  Co.  v. 
Tolbert,  171  8.  W.  309. 

An  issue  submitted  to  the  jury  in  a  personal 
injury  case  held  to  include  a  consideration  of 
diminished  earning  capacity  in  the  future. — Id. 

Where,  under  issues  submitted,  the  jury  find 
the  whole  amount  of  plaintiff's  damages  from 
his  injury  to  be  $7,000,  and  the  amount  of  his 
damages  from  diminished  earning  capacity  to  be 
$5,000.  the  latter  being  included  in  the  former, 
only  the  $7,<X)0  can  be  considered  in  rendering 
judgment.— Id. 

(D)  Compatatlon  and  Aiuonnt,  Doable  and 
Treble  Uamasea,  and  Remlaalon. 

§  226  (Ark.)  A  jury,  in  an  action  for  personal 
injuries,  after  finding  the  sum  which  will  afford 
plaintiff  just  compensation  for  his  injuries, 
should  reduce  that  amount  to  its  present  value 
and  return  the  verdict  for  such  reduced  amount. 
—St.  Louis,  I.  M.  &  S.  Ry.  Go.  v.  McMichael, 
171  8.  W.  115. 

Where  plaintiff  lost  both  legs  at  a  time  when 
he  was  earning  $65  per  month,  evidence  that 
he  was  in  line  for  promotion,  and  might  ulti- 
mately receive  as  much  as  $1,680  a  year,  did 
not  authorize  the  computation  of  his  loss  of 
earning  capacity  on  the  basis  of  the  latter 
amount.— Id. 

DAMS. 

See  Waters  and  Water  Courses,  g  156. 

.     DEATH. 

See  Abatement  and  Re\ival,  $§  54,  72;  Appeal 
and  Error,  i  302;  Carriers,  $  321;  Commerce, 
1$  8,  28;  Criminal  Law,  $  981;  Death,  $  2; 
Electricity,  $  10;  Insurance,  8  693;  Landlord 
and  Tenant,  §  164:  Limitation  of  Actions,  § 
127;  Master  and  Servant,  $$  265,  281,  284, 
286,  289;  Railroads,  $  398;  TrUl,  $  244. 

I.  EVISEirCE   OF  DEATH  AND   OF 
SURVIVORSHIP. 

$2  (Tex.C)v.App.)  Within  Rev.  St.  1911,  art. 
5707,  creating  presumption  of  death  from  ab- 
sence l>eyond  seas  or  ''elsewhere"  does  not  mean 
outside  the  state.— Supreme  Ruling  of  Frater- 
nal Mystic  Circle  v.  Hoskins,  171  8.  W.  812. 

n.  ACTIONS    FOR    CAUSING    DEATH. 
(A)   Rlirbt  of  Action  and   Defenaea, 

S  14  (Ky.)  Ky.  St.  $  6,  is  confined  to  actions 
for  death  caused  by  torts,  and  not  by  reason  of 
breach  of  contract, — Dice's  Adm'r  v.  Zweigart's 
Adm'r,  171  8.  W.  195. 

$31  (Tenn.)  Under  the  federal  Employers' 
Liability  Act,  giving  to  the  personal  represen- 
tatives of  employes  killed  while  engaged  in  in- 
terstate commerce  a  right  of  action,  the  widow 
and  sole  surviving  heir  of  a  deceased  employ^ 
cannot  in  her  own  name  maintain  an  action 
for  his  death.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Bonham,  171  S.  W.  79. 

(D)  PleadlnK    and    Bvldence. 

$  62  (Ark.)  A  dying  declaration  of  one  run 
down  by  a  train  is  not  admissible  in  an  action 
for  his  death.— St.  Louis.  I.  M.  &  S.  Ry.  Co. 
V.  Enlow,  171  8.  W.  912. 

$  77  (Ark.)  In  action  for  death  of  employ* 
and  for  pain  and  suffering,  evidence  held  to 
support  jury  finding  that  he  suffered  conscious 
pain.— St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Craft, 
171  S.  W.  1185. 

<£!)  Damaveat  Forfeiture,  or  Fine. 

S  82  (Ark.)  Under  the  federal  Employers'  Li- 
ability Act,  as  amended  April  5,  1910,  there 
may  be  a  recovery  both  for  the  pecuniary  loss 
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to  the  next  of  kin  and  for  the  ■nfferine  endured 
by  an  employ^  prior  to  his  death. — St.  Louis, 
I.  M.  &  a:  U.  do.  V.  Craft,  171  S.  W.  1185. 

1 99  (Ky.)  The  damaitea  recoverable  under 
the  fed<;ral  Employers'  Liability  Act  as  amend- 
ed are  such  as  will  compensate  his  surviving 
relatives  for  actual  pecuniary  loss  from  his 
death.— Louisville  &  N.  R.  Co.  t.  Johnson's 
Adui'x,  171  8.  W.  847. 

1 95  (Mo.App.)  The  measure  of  a  parent's 
damsKes  for  the  death  of  a  minor  child  is  the 
ppcuniary  value  of  the  child's  services  during 
minority  and  the  expenses  incurred  by  bis 
death,  fesH  the  cost  of  his  maintenance. — Kelly 
v.  City  of  Iligginsville,  171  S.  W.  e«0. 

I  99  (Ark.)  In  an  action  for  death  of  a  rail- 
road car  repairer,  a  verdict  awarding  $3,000 
for  his  estate  and  $12,000  for  his  widow  and 
children  held  not  ezccsHive. — St.  Louis,  I.  M.  & 
8.  By.  Co.  v.  Sharp,  171  S.  W.  95. 

I  99  (Ark.)  Verdict  for  $11,000  for  conscious 
pain  and  suffering  of  brakeman  struck  by  car 
which  pinned  him  to  the  ground  held  excessive, 
and  reduced  to  $5,000.— St.  Louis,  I.  M.  &  S. 
R,  Co.  V.  Craft,  171  8.  W,  1185. 

1 99  (Mo.App.)  An  award  of  $2,300  for  loss 
of  services  of  a  17  year  old  boy  held  excessive. 
— KeUy  V.  City  of  Hlgginsvine,  171  8.  W.  966. 

DEBTOR  AND  CREDITOR. 

See     Bankruptcy;      Fraudulent    Conveyances; 
Garnishment. 

DECEDENTS. 

See  Descent  and  Distribution;-  Witnesses,   {f 
139, 140. 

DECEIT. 

See  Fraud. 

DECISION. 

See  Courts,  |{  90-116. 

DECLARATION. 

See  Pleading. 

DECURATIONS. 

See  Evidence,  (  271. 

DEDICATION. 

See  Bvldence,  {  474^;  Insurance,  {  670;  Lim- 
itation of  Actions,  I  6. 

Z.   MATURE  AMD  REQUISITES. 

I I  (Tex.Civ.App.)  Common-law  dedications 
are  divided  into  express  and  implied  dedications, 
and  in  both  there  must  be  an  appropriation  of 
land  by  the  owner  to  public  uses,  in  the  one 
rase  by  express  manifestation  of  such  purpose, 
and  in  the  other  by  some  act  or  course  of  con- 
duct from  which  the  law  will  imply  auch  an  in- 
tent—City of  Kaufman  v.  French,  171  S.  W. 
8S1. 

i  15  (Tex.Civ.App.)  To  constitute  a  dedica- 
tion, it  is  essential  that  the  donor  intend  to  set 
apart  and  appropriate  the  land  to  a  public  use, 
and.  where  such  intent  is  expressed  by  visible 
conduct  and  open  acts  inducing  the  belief  of  an 
intent  to  dedicate  to  a  public  use  and  action 
thereon  by  the  public,  the  donor  cannot  assert 
that  he  nad  no  intent  to  dedicate. — City  of 
Kaufman  v.  French.  171  S.  W.  831. 

The  doctrine  of  presumed  dedication  held  to 
rest  on  the  principle  that  a  man  is  presumed 
to  intend  the  usual  and  natural  conse<]ueuces  of 
his  own  acts  and  declarations;  but  if  the  acts 
and  declarations  would  not  lead  an  ordinarily 
prudent  man  to  infer  an  intent  to  dedicate,  or 
it  they  forbade  an  inference  of  such  intent,  the 
donor  might  show  his  mistake  and  avoid  the 
>dication. — Id 

An  owner  who,  at  the  time  of  her  deeds  refer- 

i(  to  a  plat  for  deacription,  did  not  intend  to 


dedicate  the  land  to  a  public  use,  as  the  grantors 
knew  or  might  have  known,  held  not  to  hart 
dedicated  it— Id. 

S  19  (Tez.Civ.App.)  A  dedication  may  be  es- 
tablished against  the  owner  of  land  by  sbowint 
that  he  has  platted  it  as  an  addition  to  a  citj 
by  a  map  placed  on  the  public  records,  and 
has  sold  lots  by  deeds  referring  to  the  map  for 
the  description,  or  that  he  has  adopted  a  map 
or  plat  made  by  another  person. — City  of  Kauf- 
man V.  French,  171  S.  W.  831. 

An  owner's  execution  and  delivery  of  deeds 
calling  for  and  referring  to  a  plat  or  map  of  her 
land  made  by  another  person  and  filed  as  a  putn 
lic  record,  in  the  absence  of  evidence  to  rebut 
the  implied  dedication,  held  a  dedication  of  the 
land  to  public  use. — Id. 

1 20  (Tex.Civ.App.)  An  owner  held  not  to 
have  dedicated  his  land  for  a  public  road.— 
Bryson  v.  Abney,  171  S.  W.  508. 

$31  (Tex.Civ.App.)  Proof  of  a  city's  accept- 
ance of  land  dedicated  by  a  map  or  plat  and  by 
reference  thereto  In  deeds  held  not  necessary. — 
City  of  Kaufman  v.  French,  171  8.  W.  831. 

{35  (Mo.)  An  offer  to  dedicate  the  streets 
in  a  subdivision,  the  plat  of  which  was  record- 
ed, held  to  have  been  accepted  by  the  munic- 
ipality's opening  of  streets  in  accordance  with 
the  plat,  and  hence  a  purchaser,  whose  deed 
referred  to  the  plat,  could  not  acquire  adverse 
title  by  inclosing  part  of  the  streets.^ — City  of 
Caruthersville  v.  Huffman,  171  8.  W.  323. 

1 41  (Mo.App.)  Where  an  owner  built  a  fence 
and  for  more  than  ten  years  allowed  the  public 
to  continuously  use  ground  beyond  the  fence, 
it  will  be  presumed  that  he  intended  to  dedi- 
cate it  as  a  road. — Boonville  Special  Road  Dist 
V.  Fuser,  171  S.  W.  062. 

(44  (Tex.Civ.App.)  In  an  action  to  enjoin  a 
city  from  the  use  of  land  for  a  public  street, 
evidence  held  insufficient  to  sustain  a  finding 
that  plaintiff  had  informed  grantees  from  his 
mother,  b^  deeds  referring  to  a  map  and  plat 
for  description,  that  the  land  in  controversy 
was  reserved.— City  of  Kaufman  ▼.  French.  171 
S.  W.  831. 

n.  OPERATION  AND   EFFECT. 

(46  (Mo.)  In  construing  plats  dedicating 
land,  the  courts  must  give  effect  to  the  plain 
meaning  and  intent  they  exhibit  by  their  out- 
lines as  well  as  their  words. — City  of  Camthers- 
ville  V.  Huffman,  17]  S.  W.  323. 

{48  (Mo.)  Persons  to  whom  property  was 
conveyed  by  reference  to  a  plat,  which  attempt- 
ed to  dedicate  the  streets  to  the  public,  adopt 
the  dedication  by  accepting  the  conveyance. — 
City  of  CarnthersviUe  v.  Huffman,  171  8.  W. 
323. 

DEEDS. 

See  Acknowledgment,  {  36;  Appeal  and  Error, 
{  1050;  Cancellation  of  Instruments,  {  51; 
Covenants;  Crops,  g  5;  Escrows,  {  4;  Es- 
toppel, {{  38,  39;  Frauds,  Sutute  of,  {  128: 
Homestead,  8  ll8;  Husband  and  Wife,  |{ 
119,  279;  Infants,  {  30;  Insane  Persons,  {  61: 
Limitation  of  Actions,  {  173;  Lost  Instru- 
ments, {  23;  Mortgages:  Trial,  i  370;  Ven- 
dor and  Purchaser,  {  224;  Wills,  {  88. 

I.   REQUISITES  AND  VAIJDITT. 

(A)  Nature    and    Essentials   of   CoaTeyaa- 
c«s  la  General. 

(6  (Tex.Civ.App.)  Instrument  construed  and 
held  a  present  conveyance  and  not  an  executory- 
contract  to  convey.— Porterfield  v.  Taylor,  171 
S.   W.   703. 

(E)  Validity. 

{  68  (Ark.)  To  invalidate  a  deed,  a  party  must 
be  unable  to  exercise  a  reasonable  ja<^ment  r- 
earding  the  matter  involved,  and  disqnalifled 
from  intelligeutly  acting  upon  the  business  af- 
fairs out  of  which  it  grew.— McEvojr  t.  Tucker, 
171  S.  W.  888.  ,  ,  . 
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i  68  (Ky.)  The  mental  incapacity  invalidatjng 
a  dee<l,  stated.— Wathens  v.  Skaggs,  171  S.  W. 
193. 

IV.   PLEADING   AND   EVIDEMOE. 

I  196  (Tex.Ciy.App.)  The  burden  ^estg  on  par- 
ties seeking  to  set  a  deed  aside  for  incapacity  of 
the  grantor  to  show  such  fact. — Milner  v.  Slma, 
171  S.  W.  784. 

1211  (Ark.)  Evidence  held  to  show  by  clear 
preponderance  that  grantor  was  incompetent 
-when  deed  was  executed,  notwithstanding  chan- 
cellor's finding  to  the  contrary.— McEVoy  t. 
Tucker,  171  S.  W.  888. 

§  21 1  (Ky.)  Evidence  held  insufficient  to  show 
that  a  deed  was  induced  by  threats  that  the 
grantor's  daughter  would  be  sent  to  the  peni- 
tentiary unless  it  was  executed.— Wathen  v. 
Skaggs,  171  S.  W.  193. 

Evidence  AeM  not  to  show  mental  incapacity 
of  the  grantor. — Id. 

To  overcome  the  presumption  that  a  grantor 
was  possessed  of  mental  capacity  to  sustain  his 
deed,  there  must  be  more  than  a  mere  equilib- 
rium ot  testimony,  and  the  burden  is  upon  the 
party  alleging  incapacity.— Id. 

In  an  action  for  the  cancellation  of  a  deed, 
held,  that  there  was  no  proof  of  inadequacy  of 
consideration,  which,  as  coupled  with  ue  gran- 
tor's weakness  of  mind,  would  destroy  the  validi- 
ty of  his  deed. — Id. 

§  21 1  (Ky.)  In  a  suit  by  the  children  of  a  de- 
ceased grantor  to  set  aside  his  deed  of  a  home 
to  their  stepmother  on  the  ground  of  undue  in- 
fluence and  mental  incapacity,  evidence.  Aeld 
not  to  sustain  a  decree  tor  plaintiffs. — Sellers 
V.  Sellers,  171  S.  W.  449. 

{211  (Tez.Civ.App.)  Evidence  keM  insufficient 
to  support  a  finding  that  a  grantor  was  mental- 
ly incompetent  when  executing  a  deed. — Milner 
T.  Sims,  171  S.  W.  784. 

DEFAMATION. 

See  Libel  ^nd  Slander. 

DEFAULT. 

See  Judgment,  1 101. 

DELAY. 

See  Carriers,  H  104,  105,  183,  223,  228. 

DELIVERY. 

See  Corporations,  |  98;   Ejscrows;  Gifts,  |  4. 

DEMONSTRATIVE  EVIDENCE. 

See  Eividence,  {  194. 

DEMURRER. 

S«e  Pleading,  H  194,  214;  Trial,  {  156. 


See  Escrows. 


DEPOSITARIES. 
DEPOSITIONS. 


See  Continuance,  H  22,  26,  33. 

1 77  (Ark.)  Depositions  taken  in  a  cause  in 
which  a  nonsuit  is  taken  before  the  court  con- 
venes held  not  admissible  in  another  actiou  be- 
tween same  parties  on  the  same  cause  of  action ; 
the  depositions  being  prima  facie  inadmissible 
by  reason  of  the  omission  of  a  notary  to  seal,  as 
required  by  Kirby's  Dig.  f  .1186.— Missouri  &  N. 
A.  R.  Co.  V.  Johnson,  171  S.  W.  478. 

J  90  (Mo..4pp.)  Where  a  witness  is  within  the 
jurisdiction  of  the  court,  his  deposition  should 
not  be  used. — Dubowsky  v.  Binggeli,  171  S.  W. 
12. 


i  105  v-^k.)  Where  depositions  were  taken  in 
a  cause  in  which  a  nonsuit  was  taken  before  the 
court  convened,  and  the  depositions  wert,  sought 
to  be  vised  in  another  action  on  the  same  cnilse 
of  action,  Kirby's  Dig.  g  3191,  providing  that  no 
exception  other  than  to  the  competency  of  wit- 
nesses, etc.,  shall  be  regarded,  unless  filed  before 
the  commencement  of  trial,  can  have  no  applica- 
tion.—Missouri  &  N.  A.  R.  Co.  V.  Johnson,  171 
S.  W.  478. 

gill  (Ark.)  A  certificate  of  a  notary  to  a 
deposition  that  by  consent  the  signatures  of  the 
witnesses  were  expressly  waived,  etc.,  held  not 
to  cover  the  act  of  the  notary  in  sending  a 
deposition  unsealed  to  the  attorney,  who  sealed 
and  transmitted  it  to  the  clerk,  contrary  to  Kir- 
by's Dig.  g  3186,  requiring  the  notary  to  seal 
and  transmit.— Missouri  &  N.  A.  R.  Co.  v.  John- 
son, 171  S.  W.  478. 

DEPOSITS. 

See  Banks  and  Banldng,  1 148. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administratora; 
Husband  and  Wife,  {  14;  Wills. 

m.  lUOHTS  AND  LIABILITIES  OX> 

HEIRS  AND  DISTRIBUTEES. 

(A)  Nature   and  EBtabllBbmest   ol  Rlsbts 

In   General. 

f  91  (Mo.)  A  suit  to  cancel,  for  fniud  and  un. 
due  influence,  a  contract  whereby  one  who  had 
since  died  intestate  exchanged  a  stock  of  mer- 
chandise for  certain  lands,  cannot  be  maintained 
by  the  heirs,  since  the  personal  property  vested 
In  the  administratrix.— Toler  v.  Judd,  171  S.  W. 
339. 

The  lefnsal  of  the  administratrix  to  sue  to 
cancel  a  contract  for  the  exchange  of  the  intes- 
tate's stock  of  merchandise  for  real  property 
does  not  entitle  the  heirs  to  maintain  the  suit, 
joining  the  administratrix  as  a  defendant  there- 

DESCRIPTION. 

See  Boundaries,  g  S;   Wills,  gg  606,  636. 

DISCHARGE. 

See  Mortgages,  «{  298, 376;  Principal  and  Sure- 
ty, H  116-129. 

DISCOVERED  PERIL. 

See  (Carriers,  g  280;  Master  and  Servant,  gg 
248,  266,  278;   Street  Railroads,  g  103. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  gg  971-981;  Gontinn- 
ance,  g|  22,  33;  Criminal  Law,  gg  684,  711, 
1164;  Drains,  g  14;  New  Trial,  gg  99,  124; 
Pleading,  g  245;  Trial,  g  115. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  g  4;  Depositions, 
gg  77,  106;  Justices  of  the  Peace,  gg  141,  164. 

n.   INVOLUNTART. 

f  50  (Mo.App.)  Where  there  is  a  material  va- 
riance between  the  note  declared  on  and  that 
filed  as  an  exhibit,  while  the  petition  is  not 
demurrable,  since  the  exhibit  is  not  a  part  there- 
of, the  cause  may  be  dismissed  for  failure  to  file 
the  instrument  declared  on  as  required  bv  Rev. 
St.  1!K)9,  $  1844.— First  Nat.  Bonk  of  Madison 
V.  Sum,  171  S.  W.  567. 

g  75  (Ky.)  Where  use  of  name  S.  bj;  S.  Com- 
pany was  enjoined  as  unfair  competition,  with- 
out determining  whether  S.,  from  whom  it  leas- 
ed space  and  whose  relatives  were  interested  in 
it.  had  broken  his  agreement,  on  sale  of  stock  in 
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G.  &  S.,  not  to  engage  in  the  same  business, 
held  that  dismissal  as  to  him  was  properly  with- 
out prejudice— Crutcher  &  Starks  v.  Starks,  171 
S.  W.  433. 

DISORDERLY  HOUSE. 

See  Intoxicating  liquors,  §§  260,  274;  Plead- 
ing, I  85. 

DISSOLUTION. 

See  Corporations,  {  603. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Jury,  S  131. 

§  5  (Tex.Civ.App.)  Under  Const  art.  5,  §  21, 
and  Rev.  St.  art.  356a,  an  order  of  the  commis- 
sioners' court  employing  a  county  attorney  for 
one  year  at  the  salary  of  $1,200  for  services  in 
preparing  and  issuing  road  bonds  held  invalid 
as  an  attempt  to  increase  the  compensation  of 
the  attorney  for  services  he  was  required  by 
law  to  perform.— Jones  v.  Veltmann,  171  S.  W. 
287. 

The  commissioners'  court  has  no  authority  to 
employ  and  compensate  the  county  attorney  at 
a  yearly  salary  to  defend  suits  that  may  be 
brought  against  the  county,  although  it  may  em- 
ploy him  to  represent  it  in  a  pending  suit. — Id. 

Where  the  only  services  rendered  by  a  county 
attorney  in  connection  with  certain  bonds  had 
been  i)aid  for,  an  order  of  the  commissioners' 
court  that  he  be  paid  a  certain  sum  for  services 
in  connection  with  those  bonds  is  contrary  to 
Const,  art.  3,  J  53,  prohibiting  extra  compep- 
sation  to  an  officer  after  the  services  have  been 
rendered. — Id. 

The  fact  that  the  legal  eompensation  of  a 
county  attorney  affords  no  remuneration  for  the 
service  required  of  him  does  not  authorize  the 
commissioners'  court  to  pay  him  further  com- 
pensation in  violation  of  law,  or  the  courts  to 
sustain  an  order  fur  such  compensation ;  but 
relief  must  be  sought  from  the  Legislature. — Id. 

DISTRICTS. 

See  Drains;  Levees,  §  23;  Municipal  Corpora- 
tions, §  450;  Schools  and  School  Districts,  § 
37. 


DITCHES. 


See  Drains. 


DIVORCE. 

See  Bigamy,  |  8;   Judgment,  %  744. 

n.    GROUNDS. 

i  27  (Tex.  Civ.  App.)  Whipping  defendant's 
stepdaughter  held  not  cruel  treatment  entitling 
the  husband  to  a  divorce.— Murchison  v.  Murcbi- 
son,  171  S.  W.  790. 

m.   DEFENSES. 

J  48  (Tex.Civ.App.)  Condonation  applies  to 
cruelty,  except  that  the  cruelty  is  condoned  only 
until  the  particular  act  is  repeated. — Alurchison 
V.  Murchison,  171  S.  W.  790. 

§  49  (Tex.Civ.App.)  Act  of  a  wife  in  whipping 
her  minor  stepdaughter  held  condoned  so  as  not 
to  constitute  ground  for  divorce. — Murchison  T. 
Murchison,  171  S.  W.  790. 

Vn.   OPEBATION  AND   EFFECT   OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

{  323  (Mo.App.)  In  the  absence  of  a  proTision 
made  for  the  maintenance  of  minor  children, 
the  father  continues  primarily  liable  therefor 
alter  divorce;   and  the  mother  having  their  cua- 


See  Gifts. 


DONATIONS. 
DOWER. 


See  Homestead,  {  117;   Limitation  of  Actions, 
I  19. 

II.  INCHOATE  INTEREST. 
(A)  RlKlits  and  Remedies  of  'Wife. 

( 32  (Ky.)  Where  a  sale  under  a  trust  deed 
executed  by  a  husband  alone  was  made  to  pay 
debts,  including  a  debt  secured  by  a  mortgage 
signed  by  the  wife,  the  amount  of  the  mortgage 
debt  must  be  deducted  from  the  proceeds  in  fix- 
ing the  value  of  her  inchoate  right  of  dower. — 
MulUgan  v.  Mulligan,  171  S.  W.  420. 

Where  the  debts  included  tax  liens  in  fovor  of 
a  city,  the  amount  of  the  tax  liens  must  be  de- 
ducted from  the  proceeds  to  determine  the  value 
of  the  wife's  inchoate  right  of  dower. — Id. 

(B)   Bar,  Release,  or  Forfeltare. 

§43  (Ky.)  Ky.  St.  g  2132,  protects  the  rights 
of  each  spouse  in  the  realty  of  the  other  and 
does  not  affect  the  right  to  enforce  a  lien  for 
taxes  conferred  b;  section  3176. — Mnllioan  v. 
Mulligan,  171  S.  W.  420. 

DRAINS. 

See  E^ity,  |  21;    Municipal  Corporations,  H 

I.  ESTABU8HMENT  AND  MAIN- 
TENANCE. 

{  14  (Ark.)  An  objection  that  an  appeal  was 
not  well  taken  to  the  circuit  court  from  an  or- 
der establishing  a  drainage  district,  for  want  of 
an  afBdavit  for  and  an  order  granting  the  ap- 
peal, held  unsustainable. — Jack  Bayou  Drainage 
Dist.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  171  S. 
W.  867. 

A  drainage  district  should  not  be  established 
under  Laws  1909.  p.  832,  |  2,  as  amended  by 
Laws  1911j  i>.  195,  where  petitioners  are  less 
than  a  majority  of  the  landowners  in  number, 
acreage,  or  value,  unless  the  improvement  clear- 
ly will  greatly  benefit  the  land. — Id. 

On  appeal  from  a  judgment  establishing  a 
drainage  district,  it  was  within  the  trial  court's 
discretion,  after  the  matter  had  been  thoroughly 
developed,  to  refuse  to  hear  further  testimony. 
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tody  may  ordinarily  recover  from  him  for  tl>.  r 
maintenance,  if  he  fails  to  furnish  it. — La  K-.» 
V.  Kerapf,  171  S.  W.  .588. 

Where,  in  connection  with  divorce  prot-**"'- 
ings,  a  settlement  is  made  between  the  paremr. 
whereby  the  father  makes  provision  for  the  sti- 
port  of  minor  children,  which  is  accepted  by  t'^ 
mother  as  satisfactory,  he  is  no  longer  liable  i-j 
an  action  by  her  for  their  support  and  iBaiot>- 
nance  furniKhed  by  her. — Id. 

5  824  (Mo.App.)  In  an  action  by  a  divorr-«-l 
wife  to  recover  from  her  former  husband  for  liK 
maintenance  of  their  minor  children,  whose  en— 
tody  had  been  awarded  to  her,  the  fact  that  tlf 
father  had  offered  to  take  the  children  bim^lf 
and  support  them  held  no  defense  to  the  action : 
and  her  refusal  to  permit  him  to  take  them  did 
not  justify  his  refusal  to  provide  for  their  main- 
tenance.—La  Rue  V.  Kempf,  171  S.  W.  588. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  |§  432,  440;    Evidence,  U 
333-383. 

DOMICILE 

Bee  Venue,  H  22,  32. 
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{  19  (Ark.)  Landownera  in  a  drainage  district 
held  not  entitled  to  a  return  of  unexpended 
funds,  where  there  ia  a  future  use  for  them. — 
Snowden  v.  Thompson,  171  S.  W.  919. 

{  20  (Ark.)  A  complaint  in  a  suit  to  distribute 
unexpended  funds  of  a  drainage  district,  which 
alleges  that  bonds  were  issued,  and  that  out  of 
the  proceeds  there  was  a  surplus  after  paying 
the  improvement,  held  not  to  warrant  relief. — 
Snowden  v.  Thompson,  171  8.  W.  919. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

See  Street  Bailioads,  H  88.  100;  WUIbI  {  44. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  {  301. 

DYING  DECLARATIONS. 

See  Death,  S  62. 

EASEMENTS. 

See  Dedication;  Highways;  Waters  and  Water 
Courses,  i  166. 

I.   CREATION,  EXXSTENOE,  AND  TEB- 
MINATION. 

1 8  (Tex.Civ.App.)  Where  a  use  by  the  public 
of  uninclosed  land  of  a  tract,  not  platted  into 
lots  or  streets,  was  permissive  only,  an  easement 
of  a  public  way  by  prescription  could  not  be 
acquired.— Bryson  v.  Abney,  171  S.  W.  508. 

i  16  (Mo.)  The  purchaser  of  one  of  two  ad- 
joining tracts  of  land  formerly  owned  by  the 
same  person,  touching  both  a  street  and  alley, 
lias  no  implied  easement  over  the  alley  merely 
because  before  the  sale  it  was  used  as  a  way 
of  convenience. — Jablonsky  v.  Wussler,  171  S. 
W.  641. 

EJECTION. 

See  Carriers,  J  382. 

EJECTMENT. 

See  Counties,  {  217;   Trespass  to  Try  Title. 

m.  FI.EABINO  AND  EVIDENCE. 

i  76  (Mo.)  An  amended  petition  in  ejectment 
to  recover  a  fractional  quarter  of  a  section  cor- 
rectinj;  a  dcNcription  in  the  land  sued  for  by 
changing  section  27  to  section  28  does  not  state 
a  new  cause  of  notion,  but  is  within  Kev.  St. 
1909,  1 1«4S,  authorizing  an  amendment  correct- 
ing a  mistake  in  the  name  of  a  party  or  a  "mis- 
take in  any  other  respect." — Broyles  v.  Evers- 
meyer,  171  S.  W.  334. 

ELECTION  OF  REMEDIES. 

See  Corporations,  {  121;  Vendor  and  Pur- 
chaser, {  261. 

ELECTIONS. 

See  Constitutional  Law,  JS  68;  Injunction,  p|  80, 
85;  Intoxicating  Liquors,  $  39;  Municipal 
Corporations,  §  918;  I'rincipal  and  Agent,  { 
136;    Work  and  Labor,  {  4. 

VI.   NOMINATIONS  AND  PRIMABT 
ELECTIONS. 

%  124  (Mo.)  Political  parties  may  fuse  by  nomi- 
nating the  same  candidates. — State  ex  rel.  B'ra- 
Mer  T.  Seibel,  171  S.  W.  60. 

S  147  (Mo.)  Political  parties  may  fill  vacan- 
cies on  their  tickets  occurring  after  primary 
nominations  by  ratifying  the  nomination  of  a 
candidate  of  another  party. — State  ex  rel.  Fra- 
zier  v.  Seibel,  171  8.  W.  69. 


VH.  BAI.I.OT8. 

(  172  (Mo.)  Rev.  St.  1909,  f  5848,  held  not 
to  authorize  the  county  clerk  to  refuse  to  place 
the  names  of  Democratic  candidates  on  the 
ballot  as  also  candidates  of  the  Progressive 
party  in  the  place  of  Progressive  candidates 
resigned  on  the  ground  that  they  were  not  mem- 
bers of  the  Progressive  party. — State  ex  rel. 
Frazier  v.  Seibel,  171  S.  W.  69. 

X.  CONTESTS. 

{305  (Ky.)  Under  Ky.  St.  {  1596a,  subsec. 
12,  the  giving  of  a  bond  is  a  condition  precedent 
to  the  right  of  appeal  in  election  contests,  and 
unless  the  bond  is  duly  given  the  appellant  has 
no  standing  in  court. — Smith  v.  Johnson,  171  S. 
W.  426. 

XI.   VIOLATIONS  OF  ELECTION  LAWS. 

J  328  (Tex.Cr.App.)  An  indictment  for  mak- 
ing a  false  canvass  of  votes  as  judge  of  a  city 
election  held  insufficient  because  not  alleging  the 
names  of  the  voters  so  falsely  canvassed,  or,  if 
that  could  not  tie  done,  that  their  names  were 
nnknown.— Beach  v.  Stote,  171  S.  W.  715. 

ELECTRICITY. 

$  14  (Mo.App.)  Those  who  transmit  dectric- 
ity  on  wires  along  a  city  street  must  exercise 
the  highest  degree  of  care  to  protect  persons 
rightfully  using  the  streets  from  injury. — Kelly 
V.  aty  of  Hlgginsville,  171  S.  W.  966. 

{  19  (Mo.App.)  Question  of  negligence  of  city 
in  maintenance  of  wires  held,  under  the  evi- 
dence, for  the  jury. — Kelly  v.  City  of  Hlggins- 
ville, 171  S.  W.  966. 

Proof  that  a  pedestrian  on  a  public  street 
was  injured  by  a  current  of  electricity  escaping 
from  a  wire  establishes  prima  facie  negligence. 
-Id. 

Kvidence  that  a  wire  from  which  a  current  of 
electricity  had  escaped  had  been  tested  shortly 
t>efore  the  accident  hel4  not  to  establish  the  re- 
quired degree  of  care  on  the  part  of  the  owner. 
^Id. 

Evidence  held  sufficient  to  take  to  the  jury 
the  (luestion  whether  plnintifTs  son  was  killed 
by   an    electric   shock.— Id. 

Evidence  held  not  to  sliow  as  a  matter  of  law, 
the  boy  killed  was  negligent. — Id. 

EMBEZZLEMENT. 

See  Larceny,  f§  30,  52,  68;    Receiving  Stolen 
Goods,  §  1. 

J  1 1  (Ky.)  Appropriation  by  a  deputy  sheriff 
of  taxes  collected  is  embezzlement. — Clinc  v. 
Commonwealth,  171  S.  W.  412. 

§28  (Tex.Cr.App.)  .\n  Indictment  charging 
the  theft  or  embezzlement  of  a  note  \«hich  mere- 
ly described  the  instrument  as  one  vendor's  lien 
note  for  the  payment  of  ?8,000  and  of  the  value 
of  $8,000  is  sufficient.— Pye  v.  State,  171  S.  W. 
741. 

{43  (Tex.Cr.App.)  In  a  prosecution  for  theft 
or  embezzlement  of  a  note,  evidence  that  when 
the  owner  learned  defendant  bad  pledged  the 
note  he  made  no  objection  is  admissible  to  show 
the  owner's  consent.— Pye  v.  State,  171  S.  W. 
741. 

1 47  (Ky.)  Evidence,  in  a  prosecution  for  em- 
bezzlement, held  sufficient  to  take  the  case  to  the 
jury. — Cline  v.  Commonwealth,  171  S.  W.  412. 

§47  (Tex.Cr.App.)  In  a  prosecution  for  theft 
or  embezzlement,  whether  defendant  believe  he 
had  the  owner's  permission  to  use  the  note  for 
his  own  ijenefit  held  for  the  Jury. — Pye  v.  State, 
171  S.  W.  741. 

§  48  (Ky.)  Instructions,  in  a  prosecution  for 
embezzlement  of  taxes  collected,  in  failing  to 
charge,  if  he  lost  the  money  or  it  was  stolen,  he 
was  not  guilty,  held  erroneous. — Cline  v.  Com- 
monwealth, 171  S.  W.  412. 
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EMINENT  DOMAIN. 

See  Appeal  and  Error,  |  1056. 

I.  HATDRE,   EXTENT,   AND  DEI.EOA- 
TION   OF  FOWEB. 

1 2  (Ky.)  In  view  of  Const.  §  242,  held,  that 
a  city  maintainioj;  a  garbage  dump,  making  resi- 
dence in  the  vicinity  annoying  and  dangerous, 
was  liable  for  injury  to  the  property  rights  of 
n  resident.— City  of  Louisville  v.  Hehemann, 
ITl  S.  W.  165. 

g6  (Tenn.)  "Condemnor"  and  "approprla- 
tor"  necessarily  include  as  parts  of  their  mean- 
ing one  who  subjects  the  lands  of  another. — 
Southern  Ry.  Co.  v.  Jennings,  171  S.  W.  82. 

H.  GOUFENSATIOIT. 

(O  Heaanre  and  Amoont. 

i  124  (Ky.)  Under  the  rule  that  the  owner  is 
entitled  to  the  fair  value  of  the  property  at  the 
time  of  the  trial,  where  an  appeal  is  taken  to 
the  circuit  court  and  in  the  meantime  the  prop- 
erty owner  in  good  faith  makes  reasonable  im- 
provements on  the  property,  he  may  recover 
their  value.— Sandv  Valley  &  E.  Ry.  Co.  v. 
Bentley,  171  S.  W.  178. 

{  145  (Mo.)  The  measure  of  damages  for  tak- 
ing land  for  a  public  road  is  the  value  of  the 
land  taken  and  the  damage  to  the  tract  of  which 
it  forms  a  part,  from  wnich  must  be  deducted 
the  benefits  peculiar  to  the  tract  from  the  road. 
—In  re  Aiken,  171  S.  W.  342. 

( 147  (Tenn.)  Where  a  railroad  company 
takes  possession  of  land  under  a  deed  from  the 
life  tenant,  the  measure  of  damages  recoverable 
by  remaindermen  for  the  company's  appropria- 
tion of  the  land  is  the  value  of  the  land  at  the 
termination  of  the  life  estate  rather  than  at 
the  date  of  the  taking. — Southern  Ry.  Co.  t. 
Jennings,  171  S.  W.  82. 

J  150  (Ky.)  In  proceedings  to  condemn  busi- 
ness property  for  railroad  purposes,  held,  under 
the  evidence  that  an  award  of  ?43,000  would 
not  be  set  aside  on  appeal  as  excessive. — Sandy 
Valley  &'B.  Ry.  Co.  t.  Bentley,  171  S.  W.  178. 

ni.   PROCEEDINGS   TO   TAKE  FROP. 

EBTT  AND  ASSESS   COM. 

PENSATION. 

{ 202  (Ky.)  Where  business  property  in  a 
town  was  sought  to  be  condemned  for  railroad 
purposes,  evidence  that  practically  all  the  prop- 
erty in  the  town  was  owned  by  a  coal  company 
and  was  not  for  sale  was  admissible. — Sandy 
Valley  &  E.  Ry.  Co.  ▼.  Bentley,  171  S.  W.  178. 

i  222  (Ky.)  In  condemnation  proceedings,  an 
instruction  to  award  defendants  the  fair  market 
value  and  defining  the  same  as  the  fair  value 
between  one  who  desires  to  purchase  and  one 
who  desires  to  sell  was  correct. — Sandy  Valley 
&  E.  Ry.  Co.  v.  Bentley,  171  S.  W.  178. 

{  222  (Mo.)  An  instmction,  directing  the  juTj 
in  assessing  damages  in  proceedings  for  the  es- 
tablishment of  a  road,  held  not  erroneous  as 
permitting  double  damages. — ^In  re  Aiken,  171  S. 
W.  342. 

1235  (Mo.)  Under  Rev.  St.  1909,  §i  10,438- 
10,440,  an  owner  not  excepting  to  the  report  of 
the  commissioners  in  proceedings  for  the  estab- 
lishment of  a  road  disallowing  damages  to  him 
cannot  thereafter  claim  damages  for  the  taking 
of  bis  land  for  the  road. — In  re  Aiken,  171  iS. 
W.  342. 

IV.   REMEDIES    OF   OWNERS    OF 
PROPERTT. 

1 266  fTenn.)  While  the  chancery  court  has 
no  jurisdiction  of  condemnation  proceedings  un- 
der Shannon's  Code,  §  ISUU,  it  may  entertain  a 
bill  in  equity  filed  by  rumnindermon  to  have 
the  rights  declared  as  against  a  deed  from  the 
life   tenaMt,  under   which  a  railroad   company 


claims  and  may  grant  complete  relief. — Cham- 
bens  V.  Chattanooga  Union  Ry.  Co.,  171  S.  W. 
84. 

§  288  (Tenn.)  Where  a  railroad  company,  in- 
stead of  instituting  condemnation  proceedings, 
took  a  conveyance  of  land  from  the  life  tenant, 
the  one-year  period  of  limitations  prescribed  by 
Shannon's  Code,  §  1866,  did  not  apply  to  an 
action  brought  by  a  remainderman  to  recover 
damages  for  the  appropriation  of  such  land. — 
Southern  Ry.  Co.  v.  Jennings,  171  S.  W.  82. 

{303  (Tenn.)  The  damages  recoverable  by  a 
remainderman  from  a  railroad  company  for  the 
appropriation  of  land  under  a  deed  from  the 
life  tenant,  in  which  the  remainderman  joined 
while  an  infant,  were  properly  assessed  as  of 
the  date  of  the  death  of  the  life  tenant,  where 
the  deed  was  void  as  to  the  remainderman. — 
Chambers  v.  Chattanooga  Union  Ry.  Co_  171 
S.  W.  84. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  fj  302,  1168. 1175;  Com- 
merce, i§  8,  27;  Courts,  §  489;  Death,  fS  31, 
82,  95;  Master  and  Servant,  H  179,  190,  228, 
248,  250%,  256,  284,  286;  Trial,  §  194. 

EMPLOYES. 

See  Master  and  Servant; 

ENTIRETIES. 

See  Homestead,  i  142;   Husband  and  Wife,  | 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITY. 

See  Appeal  and  Error,  i  847;  Cancellation  of 
Instruments;  Corporations,  !g  308,  553;  Es- 
toppel, g  110;  Execution,  {  171;  Fraudulent 
Conveyances;  Infants,  g{  34,  87;  Injunction. 
§  105;  Insane  Persons,  {  61;  Judgment,  H 
427-460;  Marshaling  Assets  and  Securities; 
Partition;  Prohibition,  {  10;  Quieting  Title; 
Set-Off  and  Counterclaim;  Specific  Perfoim- 
ance;   Trusts. 

I.  J1TRISDICTION,  PRINCIPZ.es,  AMD 
MAXIMS. 

(A)  Nature,  Gronnda.  Bnbjecta,  and  Bzteat 
of  JnrladlctlOB  In  Ctoneral. 

{21  (Ark.)  Unexpended  fnnds  of  a  drainage 
district  are  trust  funds,  and  equity  may  distrib- 
ute them,  in  the  absence  of  statutory  provision 
therefor.— Snowden  v.  Thompson,  171  S.  W. 
919. 

ERROR,  WRIT  OF. 

See  Appeal  and  E}rror. 

ESCROWS. 

See  Brokers,  {  49. 

{  4  (Tex.)  A  deed  delivered  hj  the  grantor  to 
his  agent  with  specific  instructions  as  to  deliv- 
ery to  the  grantee  is  not  in  escrow  while  in 
the  hands  of  the  agent. — l^ler  Building  &  Loan 
Ass'n  V.  Biard  &  Scales,  171  S.  W.  1122. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Ezeco- 
tors  and  Administrators:  Landlord  and  "Ten- 
ant; Life  Estates;  Remainders;  Tenancy  in 
Common;   Wills. 

ESTOPPEL 

See  Action,  {  27;  Appeal  and  Error,  {{  17SI, 
7.50;  Contracts,  {290:  Corporations,  «|  'Za. 
425;   Fences,  {  27;   Homestead.  {{  U8,  122; 
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Husband  and  Wife,  {{  278,  278;  Insurance, 
If  387,  697,  755;  Judgment,  §|  540,  701-744; 
Municipal  Corporations,  ii  488,  489;  Parties, 
{  97;  Partnership,  §  34;  Principal  and  Agent, 
i  76;  Vendor  and  Purcliaser,  §  228;  Wills, 
{431. 

n.  BT  DEED. 

(B)  Batates  and  RtgrlitB   SubHeanently  Ac- 
qnlred. 

S  38  (Mo.App.)  Under  a  general  warranty 
deed  conveying  no  title,  or  a  defective  title,  a 
subsequently  acquired  title  inures  to  the  bene- 
fit of  the  grantee  in  the  deed. — Barron  v.  H. 
D.  Williams  Cooperage  Co.,  171  S.  W.  683. 

139  (Mo.App.)  Where  a  consent  decree  in- 
volving title  to  land  expressly  provides  that  the 
tiOe  to  the  lands  conveyed  to  defendant  is  not 
■warranted,  a  superior  title  thereafter  acquired 
by  plaintiff  and  its  representative  will  not  in- 
ure to  the  grantee  in  the  decree. — Barron  v.  H. 
D.  Williams  Cooperage  Co.,  171  S.  W.  683. 

m.   EQinTABI^E   ESTOFPEIk 

<B)   PI«ndtnv>    ETidence,    Trial,    and    Re- 
vleiT. 

{  1 1 0  (Mo.App.)  Evidence  of  an  estoppel  in 
pais  is  not  admissible  unless  the  estoppel  is 
specially  pleaded.— Colley  v.  National  Live 
Stock  Ins.  Co.,  171  S.  W.  663. 

EVIDENCE. 

See  Abduction,  t§  9,  11;  Appeal  and  Error,  g§ 
204,  499,  548,  581,  690,  882,  927,  928,  971, 
987-1010.  1027,  1033,  1043,  1047,  1048,  1050- 
1053,  1056-1058;  Assault  and  Battery,  §§  26, 
35:  Bankruptcy,  i  303;  Banks  and  Banking, 
i  85;  Bigamy,  $S  7,  8;  Bills  and  Notes,  §§ 
489,  523;  Bridges,  |  46;  Brokers,  §§  84-86: 
Burglary,  8  41;  Carriers,  §§  58,  94,  IW,  134, 
189,  193,  228,  246,  316,  318,  346;  Compromise 
and  Settlement,  |  23;  Continuance,  §§  22,  26; 
Contracts,  i  28:  Corporations,  fi  117,  121, 
283:  Criminal  Law,  §§  308-519,  1137,  1153, 
1159,  1169:  Customs  and  Usages,  J  17;  Dam- 
ages, §5  166-185;  Death,  §§  02,  77;  Dedica- 
tion, §§  31,  41,  44;  Deeds,  §S  106,  211;  Depo- 
sitions; Drains,  |  14;  Electricity,  S  19;  Em- 
bezzlement, §  43;  Eminent  Domain,  §  202; 
Elstoppel,  i  110:  Exchange  of  Property,  §  8; 
Executors  and  Administrators,  |  275;  Eorci- 
ble  Entry  and  Detainer,  $  29;  Fraud,  $  58; 
Gifts,  i  49;  Grand  Jury,  f  36;  Guardian  and 
Ward,  I  182;  Habeas  Corpus,  |  99;  High- 
ways, il  161,  184;  Homestead,  |  57;  Homi- 
cide, §§  11,  151-254,  338;  Husband  and  Wife, 
|§  49%,  131,  262,  ;^13:  Injunction,  §  128; 
Insane  Persons,  $  26;  Insurance,  88  84,  660. 
665,  693,  818,  819;  Intoxicating  Liquors,  §| 
231,  236;  Judgment,  U  741,  9.-)l :  Landlord 
and  Tenant,  §  76;  Larceny,  M  52-58:  Lewd- 
ness, §  10;  Lost  Instruments,  {  23:    ) 


Malicious 


Corporations,  8  818;  Nuisance,  $  40;  Parent 
and  Child,  §  5;  Payment,  §  70;  Physicians 
and  iSurgeons,  §{  6,  24:  Principal  and  Agent, 
a  23,  189;  Railroads,  §§  397,  398,  441,  443, 
482;  Rape,  8  51;  Receiving  Stolen  Goods,  §g 
1,  8;  Replevin,  §§  63-71 ;  Sales,  §§  87,  181, 
416,  417,  479;  Sheriffs  and  Constables,  8  138; 
Taxation,  §  204;  Telegraphs  and  Telephones, 
{  20;  Trespass  to  Try  TiUe,  U  38,  41;  Trial, 
li  139-145,  250-253;  Trover  and  Conversion, 
i  34;  Trusts,  §§  44,  110;  Vendor  and  Pur- 
chaser, §g  44,  243;  Venae,  §  32;  Waste,  i  20; 
Waters  and  Water  Courses,  §{  152,  179; 
Wills,  §8  166,  205,  324;  Witnesses;  Work  and 
Labor,  §  27. 
deception  of,  see  Criminal  Law,  §§  665-684; 
Trial.  «§  .36-105. 


Z.  JUDICIAI.  NOTICE. 

!  IS  (Mo.App.)  Judicial  knowledge  cannot  be 
taken  that  a  cow  once  breachy  is  incurable. — 
Boston  v.  Alexander,  171  S.  W.  682. 

§  20  (Mo.App.)  The  court  can  take  judicial 
notice  that  a  letter  mailed  in  Macon  City  on 
the  fifth  of  the  month  should  be  delivered  to 
the  addressee  in  Bowling  Green  on  the  sixth  or 
seventh  of  the  same  month. — German-American 
Bank  v.  Cramery,  171  S.  W.  31. 

II.  PRESUMPTIONS. 

§  83  (Mo.)  Where  an  administrator  with  the 
will  annexed  was  appointed  and  qualified,  there 
is  a  presumption  that  he  faithfully  discharged 
the  duties  of  his  office.— Farris  v.  Burchard,  171 
S.  W.  361. 

IV.  REI.EVANOT.  UATERIAUTT.  AND 

COMPETENCY  IN  OENERAI.. 
(A)   Facta  In  laane  and  Relevant  to  laanea. 

I  106  (Tex.Civ.App.)  Plaintiff,  in  a  libel  ac- 
tion, may  introduce  proof  of  good  character,  if 
the  libelous  publication  attacks  his  character,  or 
such  an  attack  is  made  in  defendant's  pleadings, 
or  the  nature  of  the  action  involves  his  charac- 
ter.— Houston  Chronicle  Pub.  Co.  v.  Tiernan, 
171  S.  \V.  542. 

§  113  (Ark.)  In  an  action  for  the  flooding  of 
plaintiff's  land  by  the  construction  of  an  em- 
bankment in  1910,  testimony  that  the  former 
owner  of  the  land  offered  to  rent  it  to  witness 
for  two  years,  if  he  would  fence  it,  is  inadmis- 
sible, where  the  only  evidence  as  to  the  time 
of  statement  was  that  it  was  before  1910,  and 
the  conditions  were  not  shown  to  have  been  the 
same. — St.  I^ouis,  I.  M.  &  S.  Ry.  Co.  v.  Brun- 
didge,  171  S.  W.  859. 

(B)  Rea  Geatse. 

8  119  (Tex.Civ.App.)  In  an  action  to  recover 
money  paid  under  a  contract  for  feeding  cattle, 
evidence  thst  plaintiff  when  contracting,  knew 
the  feeding  price  at  another  place,  and  gave  de- 
fendant a  telegram  showing  the  price  at  that 
place,  held  admissible  as  original  evidence,  part 
of  the  transaction,  or  "res  gestae." — Memphis 
Cotton  Oil  Co.  V.  Goode,  171  S.  W.  284. 

$  126  (Ark.)  A  declaration  made  by  one  run 
down  by  a  train,  nearly  a  week  after  the  ac- 
cident, is  not  admissible  as  res  gestae. — St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.  V.  Enlow,  171  S.  W. 
912. 

ft  1 27  (Tex.Civ.App.)  Evidence  of  declarations 
of  present  pain  and  suffering  in  the  nature  of 
verbal  acts  is  admissible  to  show  that  a  party 
suffered  personal  injuries. — Missouri,  O.  &  G. 
Ry.  Co.  V.  Plemmons,  171  S.  W.  259. 

J  127  (Tex.Civ.App.)  In  an  action  for  person- 
al injuries,  declarations  of  plaintiff  to  his  physi- 
cian held  not  admissible  as  complaints  of  present 
pain  and  suffering. — Gulf.  C.  &  S.  F.  Ry.  Co.  v. 
McKinnell,  171  S.  W.  1091. 

(O  similar  F^ota   and  Tranaactlona. 

i  130  (Tex.Civ.App.)  In  an  action  against  a 
landlord  on  a  promise  to  pay  for  goods  furnish-, 
ed  his  tenant,  tliat  the  landlord  had  given 
checks  to  the  tenant  to  buy  groceries  with  is 
res  inter  alios  acta.— Chilson  v.  Oheim,  171  S. 
W.  1074. 

(B)  Competency. 

{  150  (Ark.)  Evidence  as  to  experiments,  aft- 
er the  injury,  to  test  the  accuracy  of  the  tes- 
timony of  witnesses  to  the  occurrence,  is  admis- 
sible, if  made  under  conditions  substantially 
the  same  as  at  the  time  of  the  occurrence.— 
St.  Ix)uis,  I.  M.  &  S.  Ry.  Co.  v.  McMichael,  171 
S.   W.  115. 

Conditions  surrounding  the  making  of  experi- 
ments by  witnesses  testifying  on  plaintiff's  be- 
half held  sufficiently  similar  to  those  surround- 
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in(  the  accident  to  justify  the  court  in  admit- 
ting evidence  of  the  experiments. — Id. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

I  178  (Tex.Civ.App.)  Where  a  carrier  did 
not  contend  that  it  did  not  issue  contracts  for 
return  transportation  of  a  shipper  who  lost 
them,  he  could  testify  to  their  contents.— San 
Antonio  &  A.  P.  Ry.  Co.  v.  Grady,  171  S.  W. 
1019. 

§  183  (Ark.)  Foundation  for  admission  of  sec- 
ondary evidence  of  copies  of  letters  held  insuffi- 
cient.— Wells  Fargo  &  Co.  Express  v.  W.  B. 
Baker  Lumber  Co..  171  S.  W.  132. 

§  185  (Ky.)  A  party  desiring  to  introduce  evi- 
dence of  written  rules  promulgated  by  the  ad- 
verse party  must  give  notice  to  produce  a  copy 
for  use  on  the  trial,  and  only  on  the  failure  so 
to  do  may  the  contents  be  proved  by  parol.— 
Louisville  &  N.  K.  Co.  v.  Johnson's  Adm'x, 
171  S.  W.  847. 

VZ.  DEMONSTRATIVE  EVIDENCE. 

S  194  (Tex.Civ.App.)  The  shoes  which  plain- 
tin  wore  when  injured  by  the  coming  ott  of  a 
belt  while  he  was  putting  it  on,  being  in  the 
same  condition  as  at  the  time  of  the  accident, 
are  admissible. — Memphis  Cotton  Oil  Co.  v.  Tol- 
bert,  171  S.  W.  309. 

Vn.   ADMISSIONS. 
(A)   Nature,  Form,  and   Inctdentn  In   Gen- 
eral. 

§220  (Tex.Civ.App.)  Failure  of  railroad  su- 
perintendent, discussing  the  widening  of  a  sub- 
way, to  assert  street  railroad's  contract  liabil- 
ity for  burning  bridge  over  it,  keUl  not  an  ad- 
mission that  the  street  railroad  was  not  so  lia- 
ble.—Pecos  &  N.  T.  Ry.  Co.  V.  Amarillo  St.  By. 
Co.,  171  S.  w.  lias. 

(D)  By  Aarenta  or  Otker  Repreaentativea. 

f  242  (Tex.Civ.App.)  Agent's  disclaimer  to  be 
admissible  must  be  made  concerning  act  within 
his  authority,  and  if  made  before  or  after  such 
act  is  not  admissible. — Pecoe  &  N.  T.  Ry.  Co. 
V.  Amarillo  St.  Ry.  Co.,  171  S.  W.  1103. 

{243  (Ark.)  In  action  for  delay  in  delivery 
of  telegram  addressed  to  plaintiff,  written  state- 
ment of  sender  after  sending  of  the  message 
hrld  not  admissible  against  plaintiff  as  an  ad- 
mission of  her  agent.— Western  Iinion  Tele- 
graph Co.  V.  Scanlon,  171  S.  W.  916. 

i  244  (Tex.Civ.App.)  Declarations  by  an  engi- 
neer the  day  following  his  striking  with  his 
engine  a  fellow  employ^  were  inadmissible.— 
PnrU  ft  G.  N.  R.  Co.  v.  Lackey,  171  S.  W. 
.540. 

VIH.  DECLARATIONS. 

(A)   Nature,  Form,   and  Inddenta  In   Gen« 
eral. 

§271  (Mo.App.)  On  an  issue  as  to  the  quan- 
tity of  corn  included  in  a  contract  of  sale,  evi- 
dence of  a  memorandum  m^tde  by  defendant's 
agent  when  he  made  the  contract  by  telephone 
communication  held  inadmissible  as  self-serv- 
•ing.— Homer  v.   Franklin,   171   S.   W.  56a 

IX.  HEARSAY. 

§317  (Ark.)  In  an  action  for  the  flooding  of 
plaintiff's  land  by  an  embankment,  testimony 
as  to  a  statement  made  by  plaintiff's  ancestor 
before  his  deatli,  relative  to  the  value  of  the 
land,  was  incompetent  as  hearstay. — St.  lA>ui8, 
I.  M.  &  S.  Ry.  Co.  V.  Brundidge,  171  S.  W. 
859. 

§317  (Tex.Civ.App.)  In  an  action  involving  a 
disputed  boundary,  tlie  testimony  of  a  witness 
that  on  a  survey  he  found  tlie  corner  of  the  sur- 
vey by  trees  called  for  in  the  field  notes  was  not 
hearsay,  but  related  to  knowledge  gained  by  him 
on  the  (round. — Denton  v.  English,  171  S.  W. 
248. 


X.   DOCUMENTARY  EVIDENCE. 

(A)  Public    or    OIHcInl    Acta,    ProceedliaKa, 

Record*,  and  Certlflcatea. 

§333  (Tex.Civ.App.)  Under  Rev.  Sl  1911, 
arts.  3694,  5397,  and  the  article  providing  that 
books,  papers,  etc.,  required  to  be  kept  in  any 
executive  department  shall  constitute  a  part  of 
the  archives  thereof,  report  of  state  surveyor 
of  survey  made  by  him  held  admissible  in  tres- 
pass to  try  title  between  private  parties. — Den- 
ton V.  English,  171  S.  W.  248. 

where  A  document  containing  a  report  of  the 
acts  of  the  state  surveyor  concerning  a  survey 
also  contained  argument  and  opinions,  they 
were  not  admissible  in  trespass  to  try  title. — Id. 

§  335  (Ky.)  The  original  plat  accompanying  a 
patent  issued  by  the  state  is  admissible  to  de- 
termine the  location  of  the  land.— New  Era 
Land  Co.  v.  Cbilds,  171  S.  W.  417. 

(B)  BzemplIflcatlOBa,       Tranaerlpta,       sa4 

Certilled  Coplea. 

§341  (Mo.App.)  In  an  action  to  recover  an 
overpayment  made  to  the  seller  of  stock  of  a 
corporation,  due  to  mistake  in  adding  the  whole 
of  the  outstanding  assets  to  the  half  share  of 
tlie  seller,  a  certified  copy  from  the  office  of 
the  secretary  of  state  of  the  report  of  the  cor- 
poration, made  by  plaintiff,  is  irrelevant  to  show 
the  value  of  the  stock. — Jennemann  v.  Bucber, 
171  S.  W.  613. 

(C)   Private  'Wrltinsa  and  Pnbllcatlona. 

§  359  (Mo.App.)  Photographs  held  admissible 
in  evidence,  although  the  situation  was  not  pre- 
cisely the  same  as  it  was  at  the  time  of  the  in- 
jury.— Lauff  V.  J.  Kennard  &  Sons  Carpet  Co., 
171  8.  W.  986.    , 

(D)   Production,   Authentication,    and    Bt- 
fect. 

§  366  (Ark.)  The  introduction  of  an  original 
complaint  in  another  suit  in  evidence  shonld 
not  be  permitted,  without  proof  of  permission 
to  withdraw  the  complaint  from  the  files  of 
the  other  court. — Missouri  &  N.  A.  R.  O).  v. 
Johnson,  171  S.  W.  478. 

§  383  (Ky.)  The  original  plat  accompanying  a 
patent  issued  by  the  state  is  either  preponder- 
ating or  alone  conclusive. — New  Era  Land  Co. 
V.  (fhilds,  171  S.  W.  417. 

Where  copies  of  an  original  survey  and  a  c»r- 
tified  copy  of  the  patent  contain  a  clerical  er- 
ror in  the  light  of  the  map  accompanying  the 
patent,  the  error  must  be  disregarded  and  the 
map  must  control  in  determining  the  location 
of  the  land.— Id. 

XI.    PAROI.  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITIN08. 

(A)   Contradlctlnc  Varylnc,  or  Adding  to 
Terma  at  'Written  Inatrnment. 

i  408  (Ky.)  Where  an  express  company  issu- 
ed_  a  receipt  reciting  that  a  sealed  package  was 
said  to  contain  diamonds,  the  receipt  was  not 
conclusive  that  the  package  contained  them. — 
Adams  Express  Co.  v.  Tucker,  171  S.  W.  428. 

§408  (Mo.App.)  A  receipt  for  money  which 
recited  that  it  was  to  be  used  for  a  loan  on  a 
deed  of  trust  was  merely  a  memorandum  con- 
stituting evidence  of  the  oral  agreement  between 
the  parties,  subject  to  explanation  bv  parol 
testimony.— Martin  v.  Printe,  171  S.  W.  642. 

§419  (Mo.App.)  Where  defendant  executed  a 
note  for  (200  for  the  price  of  a  piano,  parol 
evidence  that  $200  was  the  entire  price,  and 
that  plaintiff  had  failed  to  give  defendant  credit 
for  $75,  was  admissible. — Kieselhorst  Piano  Co. 
V.  Porter,  171  S.  W.  949. 

§419  (Tex.Civ.App.)  A  written  contract  for 
the  sale  of  goods  at  the  invoice  price  is  not 
varied  by  parol  evidence  that  the  invoice  price 
on  one  article  was  less  than  represented  by  th« 
seller  and  paid  by  the  buyer.— Midgley  ft  Curt- 
ainger  v.  iSiylor,  171  S.  W.  301. 
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1 423  (Mo.App.}  As  between  the  origfinal  par- 
ties to  a  note,  signers  may  show  by  parol  that 
they  were  accommodation  makers  or  sureties, 
and  have  been  released  pro  tanto  by  the  j^ayee's 
release  of  collateral  security  without  their  con- 
sent—Long T.  Shafer,  171  S.  W.  690.. 

(B)  ImTalldattna:  Written  iBatrmnent. 

§  434  (Mo.App.)  The  rule  that  all  prior  and 
contemporaneous  oral  representations  are  merg- 
ed in  the  written  contract  does  not  apply  to 
fraudulent  representations  made  to  induce  a 
party  to  enter  into  the  contract — Home  v.  John 
A.  Hertcl  Co.,  171  S.  W.  508. 

(C)   Separate   or    SabBeqnent    Oral    Affree- 
meBt. 

8  441  (Mo.App.)  Where  a  contract  for  the 
sale  of  corporate  stock  was  in  writing  and  con- 
tained no  option  to  return  at  the  end  of  30  days 
if  defendant  was  dissatisfied,  such  option  could 
not  be  proved  by  paroL — Rigler  v.  Keid,  171 
S.  W.  052. 

{ 441  (Tex.Civ.App.)  In  an  action  for  breach 
of  contract,  parol  testimony  of  prior  negotia- 
tions seeking  to  vary  the  terms  of  the  contract 
held  inadmissible.— Pecos  &  N.  T.  Ry.  Co.  v. 
AmariUo  St.  Ry.  Co..  171  S.  W.  1103. 

§445  (Tex.Civ.App.)  Evidence  of  a  parol 
agreement,  made  after  written  authority  to  the 
broker  to  sell,  that  defendant  should  pay  no 
commission  on  an  exchange  of  properties,  un- 
less the  exchange  was  fully  consummated,  held 
properly  admitted. — Williams  v.  I'helps,  171  S. 
W.  1100. 

XII.  OFIinON  EVIDENCE. 

<A>  Conclvalona  aad  Opinions  of  Wltnesa- 
es  In  General. 

$471  (Mo.App.)  In  an  action  to  recover  pre- 
mioms  due  on  a  canceled  policy,  a  question, 
asked  '  plaintlfTs  witness,  whether  payments 
were  not  made  by  defendant  on  the  theory  that 
they  covered  all  then  owing,  was  subject  to  the 
objection  that  the  witness  could  hot  testify  as 
to  the  theory  upon  which  they  were  made. — 
.l^tna  Ldfe  Ins.  Co.  v.  Kansas  City  Electric 
Light  Co.,  171  S.  W.  580. 

f  471  (Mo.App.)  A  nnestion  to  a  witness  as  to 
who  were  the  sole  heirs  of  a  person  named  call- 
ed for  a  conclusion.— Barron  v.  E.  D.  Williams 
Cooperage  Co.,  171  S.  W.  683. 

S47I  (Tex.Civ.App.)  Testimony  of  persons 
who  knew  plaintiff  before  and  after  his  injury 
that  thereafter  they  noticed  a  changed  condi- 
tion in*  his  ability  to  talk  connectedly,  relating 
what  they  observed,  is  not  opinion  evidence  as 
to  his  mental  condition. — Memphis  Cotton  Oil 
Co.  v.  Tolbert,  171  S.  W.  309. 

§471  (Tex.Civ.App.)  A  question  whether  wit- 
ness' husband  bad  obtained  a  conveyance  of 
the  interests  of  his  brothers  and  sisters  in  the 
land  in  controversy,  which  conveyances  were 
claimed  to  have  been  lost,  held  not  objectionable 
as  calling  for  a  conclusion.— Louisiana  &  Texas 
Lumber  Co.  v.  Southern  Pine  Lumber  Co.,  171 
S.  W.  537. 

§471  (Tex.Civ.Ap^.)  Testimony  of  plaintifiTa 
companion  to  condition  of  plaintiff's  health  held 
not  opinion.— Missouri.  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Dellmon,  171  8.  W.  799. 

Where  a  passenger  claimed  that  exposure  on  a 
train  resulted  in  a  cold  and  tuberculosis,  a  wit- 
ness may  testify  that  since  the  trip  the  least 
exertion  tired  him  out. — Id. 

§  472  (Tex.Civ.App.)  The  opinion  of  a  family 
physician  as  to  mental  capacity  to  make  a  will 
or  deed  is  inadmissible.— Milner  ▼.  Sims,  171  !S. 
W.  784. 

S  4741/2  (Ky.)  Dedication  of  a  public  street 
cannot  be  shown  by  opinion  of  an  individual 
that  citizens  of  the  town  had  a  right  to  use  it— 
Louisville  &  N.  R.  Co.  v.  Shoemake's  Adm'r, 
171  S.  W.  383. 


§477  (Tex.Civ.App.)  Testimony  by  a  physi- 
cian as  to  the  effect  of  a  partial  dislocation  of 
the  hip  is  improper,  where  there  is  no  evidence 
that  plaintiff  has  such  injury.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  McKinnell,  171  S.  W.  1091, 

§  501  (Ky.)  That  witnesses  to  the  value  of 
propert}[  were  unable  to  give  facts  to  sustain 
their  opinions  did  not  render  them  Inadmissible, 
where  there  had  been  no  sales  of  similar  proper- 
ty sufficient  to  afford  a  fair  basis  of  market  val- 
ue.—Sandy  Valley  &  B.  Ry.  Co.  v.  Bentley,  171 
S.  W.  178. 

§501  (Tex.Civ.App.)  To  qualify  the  owner  to 
testify  to  the  value  of  his  weai;ing  apparel  and 
household  goods,  lost  by  defendant,  he  need  not 
state  their  cost  and  the  period  of  their  use  and 
their  condition. — Pecos  &  N.  T.  Ry.  Co.  v.  Grun- 
dy, 171  S.  W.  318. 

(B)    Snbjecta   of   Bxpert   Testimony, 

§512  (Mo.)  The  use  of  a  baiter  with  a  rein 
five  or  six  feet  for  the  leading  of  both  horses 
and  mules  on  the  public  highway  is  one  of  such 
long  standing  that  expert  testimony  as  to  the 
due  care  used  is  inadmissible.— Lyman  v.  Dale, 
171  S.  W.  352. 

(C)   Contpetency  of  Bxpertn, 

§  539'/2  (Ky.)  One  qualified  from  experience 
or  observation  to  describe  unusual  speed  of 
railroad  cars,  or  condition  of  rails,  may  testi- 
fy that  a  car  was  running  at  an  unusual  speed, 
and  describe  the  slippery  condition  of  the  rails 
on  account  of  rain.— Louisville  &  N.  R.  Co.  v. 
Johnson's  Adm'x,  171  8.  W.  847. 

(D)  Examination  of  Experts. 

§  553  (Tex.Civ.App.)  An  hypothetical  ques- 
tion is  properly  excluded  where  based  upon  a 
premise  contrary  to  the  evidence. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  DeUmon,  171  S.  W. 
799. 

§  558  (Ark.)  Certain  witnesses,  testifying  for 
a  railroad  company  as  experts,  held  properly 
asked  on  cross-examination  whether  they  had 
frequently  been  called  by  defendant  and  other 
railroad  companies  to  testify  as  experts. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  McMichael,  171  S. 
W.  115. 

§  558  (Mo.App.)  A  (juestion,  asked  defendant's 
expert  on  cross-examination,  whether  plaintiff's 
injury  would  likely  subject  her  to  rheumatism, 
was  not  objectionable  as  an  attempt  to  show 
that  she  had  rheumatism.— Brown  v.  City  of  St 
Joseph,  171  S.  W.  935. 

XrV,   WEIGHT  AND  SUFFIOIENOT. 

§  584  (Mo.App.)  A  prima  facie  case  is  that 
which  is  received  or  continues  until  the  con- 
trary is  shown,  and  is,  in  the  absence  of  con- 
tradiction, sufficient  to  establish  the  facts, — Gil- 
more  V.  Modern  Brotherhood  of  America,  171 
S.  W.  629. 

"Prima  facie  evidence"  means  evidence  which 
is  sufficient  to  establish  the  fact,  unless  rebut- 
ted ;  evidence  which,  unexplained,  would  war- 
rant the  conclusion  to  support  which  it  is  in- 
troduced.— Id. 

§  586  (Tex.Civ.App.)  Testimony  of  witnesses 
that  they  did  not  hear  the  bell  on  an  engine  has 
probative  force,  provided  they  were  so  situated 
that  in  the  ordinary  course  of  events  they  would 
have  heard  tlie  bell  had  it  been  rung.— Paris  & 
G.  N.  R.  Co.  V.  Lackey,  171  S.  W.  640, 

§588  (Mo.App.)  The  testimony  on  behalf  of 
plaintiff  cannot  be  disregarded,  although  con- 
trary to  that  of  defendant,  unless  plaintiff's 
testimony  is  directly,  wholly,  and  beyond  doubt 
contrary  to  physical  laws. — Warnke  v.  A,  Lesch- 
en  &  Sons  Rope  Co.,  171  .S.  W.  643. 

§  589  (Mo.App.)  Plaintiff's  testimony  that  de- 
fendant's wagon  was  backed  against  him  a  sec- 
ond after  he  passed  it  and  started  to  mount  a 
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freight  platform  held  not  contrary  to  the  physi- 
cal facts  in  the  nse  of  tlie  term  "second."— LaufC 
V.  J.  Kennard  &  Sons  Carpet  Co.,  171  S.  W. 
980. 

I  594  (Mo.App.)  The  jury  are  not  legnlred  to 
accept  the  uncontradicted  testimony  of  defend- 
ant's servants  as  to  tlie  care  exercised  by  them, 
—Kelly  V.  City  of  HigginsviUe,  171  S.  W.  966. 

EXAMINATION. 

See  Witnesses,  §§  240-300. 

EXCEPTIONS. 

See  Appeal  and  Error,  f§  261-275 ;   Mortgages, 
S  561 ;  Trial,  §§  85-105. 

EXCEPTIONS,  BILL  OF. 

See    Appeal    and    Error,    §§    499-707,    1040; 
Criminal  Law,  §§  1091,  1092,  1119. 

II.   SETTIiEMENT.  SIGNING.  AND 
XTLINO. 

S  39  (Ark.)  A  bill  of  exceptions  must  be  sign- 
ed and  filed  with  the  clerk  in  the  time  allowed. 
-Williams  v.  McCabe,  171  S.  W.  1194. 

S  42  (Tex.Civ.App.}  The  time  for  filing  bills  oi 
exception  held  to  relate  to  formalities  in  bring- 
ing  a  case  to  the  appellate  court  within  Court 
of  Civil  Appeals  rule  8  (142  S.  W.  xi),  so  that 
failure  to  file  in  time  is  waived  where  a  motion 
to  strike  is  not  filed  and  docketed  within  30 
days  after  the  filing  of  the  transcript.— Conn 
V.  Houston  Oil  Co.  of  Texas,  171  S.  W.  520. 

EXCESSIVE  DAMAGES. 

See  Damages,  i§  131-139. 

EXCHANGE  OF  PROPERTY. 

See  Husband  and  Wife,  $  268. 

1 8  (Tex.Civ.App.)  In  suit  to  rescind  ex- 
change of  property  for  false  representations, 
in  the  absence  of  any  issue  of  laches  or  limita- 
tion, evidence  as  to  time  when  plaintiff  discov- 
ered their'  falsity  held  incompetent.— Kirkland 
T.  Rutherford,  171  S.  W.  1031. 

In  suit  to  rescind  exchange  for  fraud,  evi- 
dence that  plaintiff  was  deceived  held  imma- 
terial, where  jury  found  that  defendant  neither 
made  nor  authorized  any  false  representations. 

Where,  on  exchange  of  property,  defendant 
neither  made  nor  authorized  false  representa- 
tions and  the  exchange  resulted  from  negotia- 
tions between  her  and  plaintiff,  misrepresenta- 
tions of  her  husband  held  not  to  justify  rescis- 
sion.—Id. 

EXCUSABLE  HOMICIDE 

See  Homicide,  §  111. 

EXECUTION. 

See  Husband  and  Wife,  |  274;    Injunction,  { 
105 ;   Prohibition,  i  10. 

V.    STAY.QUASHING,  VACATING.  AND 
BELIEF  AGAINST  EXECUTION. 

J  171  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4643,  a  debtor  aeainst 
whom  final  judgment  had  been  rendered  in  the 
district  court  and  who  had  been  garnished  in 
an  action  in  the  county  court  against  his  judg- 
ment creditor  might  have  the  district  court  en- 
join the  collection  of  the  judgment  by  an  assignee 
until  the  right  to  the  fund  had  been  settled  in 
the  county  court. — Barcus  v.  O'Brien,  171  S. 
W.  492. 

I  171  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  art.  4643,  the  owner  of  real 
eistate  held  entitled  to  enjoin  a  sale  under  exe- 
cution against  another,  though  hia  remedy  at 


law  was  adequate.— Winlrie  v.  Oonatser,  171  S. 
W.  1017. 

E^qnity  will  enjoin  a  sale  of  a  husband's  land 
on  execution  against  bis  wife,  where  parol  evi- 
dence is  necessary  to  afaow  that  sbe  w&s  not 
sued  for  necessaries. — Id. 

i  172  (Ky.)  A  judgment  creditor  of  a  noo- 
reaident  grantor,  having  no  lien,  and  who  did 
not  extend  credit  on  the  faith  of  reserved  uii 
and  coal  rights,  would  be  enjoined  from  levy 
and  sale  of  them  where  the  reservation  was 
questioned  by  the  grantee  for  fraud. — Hyden  v. 
Calames.  171  S.  W.  186. 

§  172  (Tex.Civ.App.)  In  a  wife's  action  to  re- 
strain an  execution  sale,  based  on  a  judgment 
against  the  husband,  admission  io  evidence  cf 
deed  which  did  not  in  terms  limit  ttie  property 
to  the  wife's  separate  use  held  not  error,  tbuu^li 
the  pleadings,  which  did  not  set  out  tlie  tenor 
of  the  deed,  declared  that  it  was  so  limited. — 
Molloy  V.  Brower,  171  S.  W.  1079. 

Evidence,  in  a  wife's  action  to  enjoin  a  sa'e 
of  her  property  under  an  execution  against  her 
husband,  neld  to  sustain  an  implied  finding 
that  the  writ  of  execution  had  been  levied  on 
her  property. — Id. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Descent  and  Distribution ;   EMdence.  f  83 ; 
Wills. 

IV.  COZ.X.ECTION  AND  KANAOESCENT 

OF  ESTATE. 
(B)  Real  Propertr  and  Intereata  'Therela. 

S  132  (Ark.)  An  administrator  witli  the  wi'd 
annexed,  appointed  after  the  executrix  had  been 
declared  insane,  had  no  power  to  build  a  fam- 
ily dwelling  bouse  on  the  land  of  the  estate.— 
Stnckey  v.  Stephens,  171  8.  W.  90& 

8  137  (Ark.)  A  private  sale  by  an  administra- 
tor not  authorized  to  sell  at  a  private  sale  or 
without  an  order  of  court,  in  view  of  Kirby's 
Dig.  I  3793,  making  private  sales  "not  in  sub- 
stantial compliance  with  statutory  provision?" 
voidable,  will  not  be  confirmed.— Gibbs  v.  Sing- 
field,  171  8.  W.  144. 

i  148  (Tex.Civ.App.)  A  purchaser  of  an  es- 
tate's interest  in  land  at  an  administrator's  sale 
held  to  have  acquired  no  title,  where  he  knew 
at  the  time  of  the  sale  that  the  intestate  bad 
conveyed  the  land  long  prior  to  hia  death  by 
a  deed  of  record.— Louisiana  &  Texas  Lumber 
Co.  V.  Southern  Pine  Lumber  Co.,  171  "S.  W. 
537. 

VI.  ALLOWANCE  AND  PAYMENT  OF 

CLAIMS. 

(D)  Prloritiea  and  PaTBient. 

I  275  (Tex.Civ.App.)  Where  an  administrator 
in  August,  1850,  recited  that,  some  time  in  1843 
or  1844  he  conveyed  the  land  in  controversy  to 
S.  in  consideration  of  his  claims  against  the  in- 
testate's estate,  it  would  be  presumed,  the  deed 
being  lost,  that  the  conveyance  was  subsequent 
to  Act  Feb.  3,  1844  (Gammel's  Laws,  p.  990; 
Hartley's  Dig.  art  1075),  and  was  therefore 
based  on  legal  authority. — Houston  Oil  Co.  of 
Texas  v.  Sudduth,  171  S.  W.  556. 

Vm.  SALES  AND  OONVETANCES  UN- 
DER ORDER  OF   OOVRT. 
(A)  'When  Antborlaed. 

§324  (Ark.)  Expenditures  by  an  administra- 
tor with  the  will  annexed  for  the  benefit  of  the 
widow  and  children  held  not  debts  of  the  es- 
tate or  "expenses  of  administration,"  so  as  to 
entitle  him  to  a  judgment  lion  against  the  es- 
tate  for   the   excess  of   expenditures. — Stuckey 

V.  Stephens,  171  S.  W.  908. 

S  329  (Ark.)  Abandonment  of  the  homestead 
by  the  widow  does  not  affect  the  rights  of  the 
minor  children,  so  aa  to  permit  its  sale  for  pay- 


Digitized  by  CjOOQ  IC 


1245 


INDEX-DIGEST 


Pnrad 


ment  of  deceased's  debts  daring  the  minority  of 
any  of  his  children. — ^Martin  v.  Conner,  171  S. 
W.  125. 

The  administrator's  sale,  for  payment  of  de- 
ceased's debts,  of  land,  a  ijortion  of  which  con- 
stituted bis  homestead,  being  made  during  mi- 
nority of  some  of  bis  children,  is  void,  though  it 
bad  been  assigned  to  the  widow  as  dower. — Id. 

(O)  Bale. 

{388  (Tex.Civ.App.)  A  purchaser  of  land  at 
an  administrator's  sale  may  be  an  innocent  pur- 
chaser regardless  of  the  form  of  the  deed,  If  it 
was  the  intention  to  sell  the  land,  as  distin- 
guished from  a  mere  chance  of  title,  and  the 
purchaser  intended  to  buy  the  land  and  was 
without  notice  of  an  adverse  claim. — Louisiana 
&  Texas  Lumber  Co.  v.  Southern  Pine  Lumber 
Co-  171  S.  W.  537. 

Where  an  administrator's  deed  purported  to 
convey  only  the  estate's  interest,  which  was  nil, 
to  the  knowledge  of  the  grantee,  a  subsequent 
purchaser  was  charged  with  notice  and  could 
not  occupy  the  position  of  an  innocent  purchas- 
er.—Id. 

EXEMPLARY  DAMAGES. 

See  Damages,  S  87. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  fg  198-241. 

EXPERIMENTS. 

See  Evidence,  |  150. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  i  479 ;    Evidence,  {|  471-: 

EXPLOSIVES. 

Master  and  Servant,  |f  125,  278,  289. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecntion ;  Trial,  §  261. 

FALSE  PRETENSES. 

See  Larceny,  ||  13,  65,  68. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACTS. 

Bee  Appeal  and  Error,  {§  302,  1169,  1175 ;  Com- 
merce, «  8,  27;  Courts,  §  489;  Death,  S§ 
31.  82,  05 :  Master  and  Servant,  |{  179,  190, 
228,  248,  feO%,  256,  284,  286. 

FELLOW  SERVANTS. 

See  Matter  and  Servant,  H  150-201. 

FENCES. 

-See  Highways,  §  161. 

g  27  (Tex.Civ.App.)  Defendant,  a  lessee  of 
school  lands  within  plaintiff's  inclosure,  held 
liable  for  removing  a  portion  of  his  fence  to 
which  plaintiff  had  joined  to  complete  his  in- 
closure, allowing  his  cattle  access  to  plaintiff's 
pasture.— Jamfson,  v.  Board,  171  S.  W.  1037. 

That  plaintiff  alleged  a  violation  of  the  "fonce 
statute"  held  not  to  preclude  him  from  recover- 
ing for  resulting  trespass  of  stock  as  at  com- 
mon law. — Id. 


S  28  (Ark.)  Under  Kirby's  Dig.  $  1013,   one 

removing  a  fence  not  on  the  boundary  line, 
but  on  his  land,  is  not  guilty  of  destroying  the 
fence  of  another.— Tegarden  v.  State,  171  S.  W. 
010. 

FERRIES. 

See  Carriers.  §{  104,  105,  134,  139,  159,  177- 
187,  206^^. 

FINDINGS. 

See  Appeal  and  Error,  g|  987-1010;  Trial,  gg 
350-356. 

FIRES. 

See  Negligence,  g  140 ;  Railroads,  gg  453-482. 

FIXTURES. 

g  15  (Mo.App.)  Under  a  mining  lease  giving 
the  lessee  the  right  to  erect  a  mill  and  other 
necessary  buildings  on  the  premises,  and  to  re- 
move them  at  or  before  the  termination  of  the 
lease,  the  mill  is  personal  property.— Landreth 
Machinery  Co.  t.  Roney,  171  S.  W.  681. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.   CrVII.  LXABIXITT. 

g29  (Ark.)  Evidence  in  unlawful  detainer  to 
recover  possession  of  land  occupied  by  defend- 
ant as  a  tenant  held  sufficient  to  sustain  a 
verdict  for  possession  with  $170  damages.— 
Alexander-Amberg  &  Co.  v.  Hollis,  171  S.  W. 
915 

FORECLOSURE. 

See  Mortgages,  gg  S36-561. 

FOREIGN  CORPORATIONS. 

See  Corporations,  gg  636-6f4. 

FORFEITURES. 

See  Brokers,  gg  49,  65,  88 ;  Insurance,  gg  310- 
836 ;  Limitation  of  Actions,  g  35 ;  Logs  and 
LoKging,  g  3. 

FORGERY. 

See  Banks  and  Banking,  g  148. 

FORMER  ADJUDICATION. 

See  Judgment,  gg  540,  701-744. 

FORMER  JEOPARDY. 

See  Criminal  Law,  g  198. 

FORNICATION. 

See  Lewdness. 

FRANCHISES. 

See  Taxation,  g  193. 

FRATERNAL  ORGANIZATIONS. 

See  Beneficial  Associations. 

FRAUD. 

See  Bankruptcy,  g  303;  Boundaries,  g  46; 
Brokers,  |8  38,  6o,  84;  Carriers,  g  269;  Con- 
tracts, g  264;  Corporations,  §g  117.  121.  553; 
Descent  and  Distribution,  g  01 ;  Evidpnoe,  g 
434 ;  Exchange  of  Property,  g  8 ;  Frauds, 
Statute  of ;  Fraudulent  Conveyances  ;  Home- 
stead, gg  118.  122 ;  Injunction,  g  128 ;  Insur- 
ance, gg  i:!S,  264,  291,  310,  653,  723 ;   Princi- 


7or  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  toplo  «nd  section  (I)  NUMBER 

Digitized  by  CjOOQIC 


Fr*iid 


171  SOUTHWESTERN  BEPOBTER 


1246 


pal  and  Agent,  i  189;  Release,  g§  17.  68; 
Sales,  §f  40,  53 ;  Specific  Performance,  {  53 ; 
Venue,  §  32 ;   Wills,  §§  166,  324. 

I.   DECEPTION   OONSTITlTTnrO 

FBAUD,   AND   I.IABII.ITT 

THEREFOR. 

}  18  (Mo.App.)  For  the  sales  manager  of  a 
publishing  houife  to  represent  to  a  prospective 
agent  that  the  book  which  he  was  to  sell  was 
the  only  extant  publication  of  that  nature, 
when  there  were  similar  publications,  is  a  mis- 
representation of  an  existing  and  material  fact. 
—Home  V.  John  A.  Hertel  Co..  171  S.  W.  598. 

i  25  (Mo.App.)  Where  the  sales  manager  of  a 
publishing  bouse  in  inducing  an  agent  to  en- 
ter into  its  service  misrepresented  the  facts,  it 
is  no  defense  to  an  action  for  fraud  brought  by 
an  agent  that  he  was  impeeuciou.s. — Home  v. 
John  A.  Hertel  Co..  171  S.  W.  59S. 

1 25  (Tex.Civ.App.)  Purchasers  of  the  entire 
stock  of  a  corporation  held  not  entitled  to  re- 
cover for  misrepresentations  by  defendants  that 
it  was  fully  paid  in.— Viek  v.  Park,  171  S.  W. 
103». 

n.   ACTIONS. 
(A)   RIarlita  of  Action  and   Defense*. 

§31  (Mo.App.)  A  party  induced  to  contract 
by  fraud  may  rescind  and  recover  back  what 
he  has  paid  or  sold,  by  tendering  the  benefits  he 
has  received,  or  he  may  affirm  and  sue  for  dam- 
ages, without  waiving  right  to  recover  dam- 
ages for  the  fraud.— Home  v.  John  A.  Hertel 
f.'o.,  171  S.  W.  598. 

(CO  Bvldence. 

i  58  (Mo.App.)  Fraud  or  bad  faith  must  often 
be  inferred  from  the  acts  and  misconduct  of  the 
persons  charged  therewith  and  the  necessary  re- 
sult of  such  misconduct. — Jones  v.  Orient  Ins. 
Co.,  171  S.  W.  28. 

FRAUDS,  STATUTE  OF. 

See  Infants,  §  30;  Truste,  §  63%. 

V.  AGREEMENTS  NOT  TO  BE  PER. 
FORMED  WITHIN  ONE  TEAR. 

1 44  (Ark.)  An  oral  contract  to  lease  land 
for  one  year,  to  commence  at  a  date  subsequent 
to  the  contract,  is  not  within  the  statute  of 
frauds.— Alexander-Amberg  &  Co.  v.  Hollis,  171 
S.  W.  915. 

8  44  (Mo.App.)  A  contract,  by  which  defend- 
ant agreed  to  purchase  a  mining  lease  from 
plaintiffs  and  to  work  the  projierty  under  the 
lease,  which  then  had  more  than  nine  years  to 
run,  and  the  purchase  price  for  which  was  not 
to  he  paid  for  more  than  one  year,  is  required 
to  be  in  writing  by  the  statute  of  frauds  (Rev. 
St  1909.  S  2783).— Aylor  v.  Mclntnrf,  171  S. 
W.  (506. 

VI.   REAI.  PROPERTY   AND   ESTATES 
AND  INTERESTS  THEREIN. 

§  56  (Mo.App.)  An  agreement  by  which  plain- 
tiff delivered  money  to  defendant  to  be  invested 
in  a  deed  of  trust  was  not  one  required  to  be 
in  writing  under  the  statute  of  frauds.- Martin 
v.  Printz,  171  S.  W.  642. 

§  63  (Mo.App.)  A  contract,  assigning  a  10- 
year  mining  lease  on  a  royalty  basis  must  be 
in  writing  by  statute  of  frauds  (Rev.  St.  1909, 
i  2783).— Aylor  v.  Mclnturf,  171  S.  W.  606. 

VII.   SAI.es   of   GOODS. 
(A)   Contract*  'Wltblu  Statute. 

g85  (Mo.App.)  A  sale  of  goods  of  a  value 
exceeding  ?30  is  within  the  statute  of  frauds. 
And  no  recovery  can  be  had  where  there  was 
neither  written  memorandum  nor  payment  of 
earnest  money,  unless  there  was  a  delivery  and 
acceptance  of  a  part  of  the  goods.— Hollrah- 
Uieckmann  Refrigerator  A  Fixture  Co.  v.  St. 


I^uis  House  &  Window  Cleaning  Co..  171  S 

(B)  Aeoeptance  of  Part  of  Oooda. 

1 89  (Mo.App.)  Where  a  sale  of  goods  waa 
within  the  statute,  an  acceptance  of  all  and 
delivery  of  only  a  part  of  the  goods  satisfies  the 
statute  of  frauds  (Rev.  St.  1909,  |  2784).— HoU- 
rah-Dieckmann  Refrigerator  &  Fixture  Co.  v. 
g'-Jr^^i?.  House  &  Window  Cleaning  Co.,  171 
b.  W.  576. 

Acceptance  and  delivery  on  sale  of  goods 
need  not  be  contemporaneous,  and  acceptancf 
may  precede  delivery,  although,  to  take  the  case 
out  of  the  statute  of  frauds,  delivery  must  be 
made  in  pursuance  of  the  contract.— Id. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

$119  (Mo.App.)  Where  defendant  entered  in- 
to possession  under  an  oral  contract  for  the 
assignment  of  a  mining  lease  having  more  than 
10  years  to  run  and  took  ore  from  the  prem- 
ises, plaintiffs,  not  being  entitled  to  recover 
on  the  contract,  may  recover  the  value  of  the 
ores  taken.— Aylor  v.  Mclnturf,  171  S.  W.  606 

*  128  (Ky.)  Where  a  deed  was  given,  admit- 
tedly as  security  for  a  debt,  it  cannot  be  chang- 
ed by  a  subsequent  parol  agreement,  so  as  to 
make  it  an  absolute  transfer  of  the  title.— Koeh- 
ler  v.  Almy,  171  S.  W.  147. 

§  129  (Mo.  App.)  Part  performance  does  not 
entitle  the  plaintiffs  to  maintain  an  action  at 
law.— Aylor  v.  Mclnturf,  171  S.  W.  606. 

The  delivery  of  possession  under  a  mining 
lease  which  plaintiffs  orally  agreed  to  sell  to  de- 
fendant is  only  partial,  and  not  complete,  per- 
formance by  them,  where  no  written  assignment 
?'o.?o„'®**^'  '"^i<^^  's  required  by  Rev.  St.  190!>. 
§  2782,  was  executed  until  the  defendant  re- 
pudiated the  contract  by  refusing  to  make  a 
.payment  due  more  than  a  year  ^ter  the  con- 
tract.—Id. 

Where  defendant  entered  into  possession  un- 
der an  oral  contract  for  the  assignment  of  a 
mining  lease  having  more  than  10  years  to  run 
and  took  ore  from  the  premises,  th*t  fact  does 
not  entitle  plaintiffs  to  recover  on  the  con- 
tract-Id. 

I  131  (Mo.App.)  An  agreement  by  which 
plaintifl:  delivered  money  to  defendant  for  in- 
vestment in  a  deed  of  trust  not  being  within  the 
statute  of  frauds  could  be  varied  or  altered  by 
a  subsequent  parol  agreement,  that  the  monev 
might  be  used  in  the  purchase  of  a  house  and 
lot— Martin  v.  Printz.  171  S.  W.  642. 

§  139  (Mo.App.)  Full  performance  of  an  oral 
contract  by  one  of  the  parties  does  not  take 
the  contract  out  of  the  statute  of  frauds,  where 
the  agreements  to  be  performed  by  the  other 
party  were  not  to  be  performed  within  the  vear 
-Aylor  v.  Mclnturf,  171  S.  W.  606. 

$  144  (Mo.  App.)  Defendant  does  not  lose  his 
right  to  plead  the  statute  of  frauds  bv  admit- 
ting in  his  answer  that  he  made  the  oral  agree- 
ment claimed  by  plaintiff.— Aylor  v.  Mclnturf. 
171  S.  W.  606. 

FRAUDULENT  CONVEYANCES. 

I.   TRANSFERS  AND   TRANSACTIONS 
XNVAIiID. 

(H)   Conalderatlon. 

8  95  (Mo.)  That  obligations  received  by  a  wife 
from  her  husband  in  part  settlement  of  a  judg- 
ment she  had  recovered  against  him  were  those 
of  a  third  person  did  not  affect  their  availa- 
bility ns  a  good  consideration  for  a  transfer  of 
real  property  by  her  husband  to  her,  as  against 
bis  creditors.— Wellman  v.  Kaiser  Inv.  Co..  171 
S.  W.  370. 

FUNERAL  BENEFITS. 

See  Beneficial  Associations,  J  IS. 

Digitized  by  CjOOQIC 


1247 


INDEX-DIGEST 


Habeaa  Oorpns 


FUSION. 

See  ElecUonB,  |  124. 


GAMING. 


See  Lotteries. 


HZ.  ORIMINAI.  RESPONBIBIZJTT. 

(A)   OSenaea. 

§  62  (Tex.Cr.App.)  For  the  owner  of  a  buggy 
to  sell  cigars  for  a  dollar  apiece,  and  to  allow 
purchasers  to  draw  numhers,  one  of  which 
would  entitle  the  holder  to  the  vehicle,  con- 
stitutes the  offense  of  raffling.— Martin  t.  State, 
171  a.  W.  712. 

GARBAGE. 

See  Municipal  Corporations,  |  736. 

GARNISHMENT. 

II.  PERSONS    AKD    PROPERTY    SUB- 
JECT TO  GARNISHMENT. 

{  44  (Tex.Civ.App.)  A  defendant  against  whom 
a  judj^ment  which  is  final  has  been  rendered  is 
subject  to  garnishment.— Barcus  v.  O'Brien,  171 
S.  W.  492. 

A  judgment  from  which  the  debtor  gave  no- 
tice of  appeal,  but  thereafter  abandoned  the 
appeal,  and  on  which  execution  had  been  is- 
sued, was  final,  so  as  to  authorize  garnishment 
against  the  judgment  debtor,  though  12  months 
had  not  elapsed  since  its  rendition. — Id. 

m.  PROCEEDINGS   TO   PROCURE. 

182  (Mo.App.)  Fnder  Laws  1911,  p.  141,  gS 
1,  2,  held,  that  a  garnishment  proceeding  in.  an 
action  in  which  there  had  been  no  personal  serv- 
ice on  defendant,  and  which  accrued  in  a  city 
of  more  than  100,000  inhabitants,  should  hare 
been  brought  in  that  city.— J.  W.  Jenkins  Sons 
Music  Co.  V.  Sage,  171  S.  W.  672. 

T'nder  Laws  1911,  p.  141,  §{  1,  2,  held,  on 
the  record,  in  a  proceeding  in  which  defendant 
was  not  personally  served,  that  the  action  would 
be  treated  as  though  he  did  not  reside  in  the 
city  or  county  in  which  the  cause  of  action  ac- 
crued.— Id, 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

i  133  (Tex.Civ.App.)  A  garnishee,  to  protect 
himself  from  having  to  pay  the  debt  twice,  may 
interplead  all  claimants  of  the  fund  in  his 
bands.— Barcus  v.  O'Brien,  171  S.  W.  402. 

GIFTS. 

See  Husband  and  Wife,  {  49^. 

X.  INTER  VIVOS. 

i  4  (Ky.)  To  constitute  a  gift  inter  vivos,  the 
donor's  purpose  must  be  clearly  established,  and 
the  gift  must  be  completed  by  actual,  construc- 
tive, or  symbolical  delivery  without  power  of 
revocation. — Reynolds  v.  Thompson,  171  S.  W. 
379. 

$  16  (Ky.)_  Intention  is  not  sufficient  to  con- 
stitute a  gift  inter  vivos,  but  it  must  be  car- 
ried out  by  conveying  the  title  and  possession 
as  fully  as  it  may  be  done  under  the  circum- 
stances.—Reynolds  V.  Thompson,  171  S.  W.  379. 

1 49  (Ky.)  Evidence  held  not  to  sustain  a  gift 
inter  vivos  of  a  mortgage  note. — Reynolds  v. 
Thompson,  171  S.  W.  379. 

Where  a  note  constituted  practically  all  of 
the  estate  of  the  holder,  the  court,  in  determin- 
ing whether  he  made  a  gift  inter  vivos  there- 
of, will  be  slow  to  indulge  a  presumption  that 
be  intended  to  deprive  himself  of  bis  estate,  and 
that  can  only  be  done  on  satisfactory  proof. — Id. 


GOOD  FAITH. 

See  Bills  and  Notes,  g  353 ;  Executors  and  Ad- 
ministrators, i  388;  Husband  and  Wife,  | 
267 ;    Vendor  and  Purchaser,  fg  224-243. 

GOOD  WILL. 

§  7  (Ky.)  Though  S.  Company,  organized  by 
persons  none  of  wnom  were  named  S.,  was  prop- 
erly enjoined  from  using  that  name  at  the  in- 
stance of  C.  &  S„  held  that  cancellation  of 
lease  of  space  ia  S.  building  erected  by  party 
who  sold  his  stock  in  C.  &  S.  with  agree- 
ment not  to  engage  in  the  same  business,  was 
properly  denied.— Crutcher  &  Starks  v.  Starks, 
171  S.  W.  433. 

GRAND  JURY. 

See  Indictment  and  Information. 

g  36  (Tex.Cr.App.)  Witnesses  need  not  be  per- 
sonally before  the  grand  jury,  as  examining 
trials  are  had,  testimony  taken,  reduced  to  writ- 
ing and  sworn  to  and  transmitted  to  the  grand 
jury,  which  is  authorized  to  return  an  indict- 
ment thereon  if  found  sufficient. — Zwefg  v. 
State,  171  8.  W.  747. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Landlord  and  Tenant,  g  76. 

III.   CUSTODT  AND  CARE  OF  WARIVS 
PERSON  AND   ESTATE. 

g  44  (Tex.Civ.App.)  Under  Rev.  St.  arts.  4124, 
4136,  4137,  4139,  held,  that  a  guardian,  rent- 
ing without  an  order  of  court,  was  not  limited 
to  a  lease  for  a  year,  but  had  power  to  lease 
for  a  longer  term.— Rogers  v.  Harris,  171  S.  W. 
809. 

A  guardian  at  common  law  can  lease  a 
ward's  real  estate  for  any  term  of  years  not  ex- 
tending beyond  minority. — Id. 

Vin.  UABILITIES  ON  GUARDIAN- 
SHIP BONDS. 

g  182  (Tex.Civ.App.)  The  burden  is  upon  the 
sureties  on  a  guardian's  bond  to  clearly  estab- 
lish a  defense  which  would  relieve  them  of  lia- 
bility.—Chi  Ids  v.  McGrcw.  171  S.  W.  506. 

In  an  action  on  a  guardian's  bond  for  misap- 
propriation of  the  ward's  money,  held,  that  the 
evidence  sustained  a  finding  that,  when  the 
ward  gave  certain  money  to  the  guardian,  he 
was  a  minor. — Id. 

HABEAS  CORPUS. 

n.  JURISDICTION.   PROCEEDINGS, 
AND  RELIEF. 

g  99  (Tex.Civ.App.)  Evidence  .  held  insuffi- 
cient to  support  finding  that  father  was  not  fit 
party  to  have  custody  of  child,  and  to  show 
that  fitness  of  the  parents  was  equal  to  that  of 
the  defendants.— Smith  v.  Moore,  171  S.  W. 
822. 

Award  of  custody  of  illegitimate  child  to  the 
father's  sister,  to  whom  its  parents  had  deliv- 
ered it,  held  erroneous,  where  the  fitness  of  the 
parents  to  rear  the  child  was  equal  to  that  of 
the  sister  and  her  husband. — Id. 

In  habeas  corpus  to  recover  custody  of  illegiti- 
mate child  from  the  father's  sister,  evidence  held 
insufiicient  to  support  finding  that  the  child  was 
abandoned  by  its  parents  when  delivered  to  the 
sister.— Id. 
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I  112  (Mo.App.)  Habeas  corpus  proceedings 
between  a  father  and  grandparents  for  the  cus- 
tody of  a  child  are  not  within  Rev.  St.  1909,  § 
2510,  for  preserving  jurisdiction  over  the  sub- 
ject-matter in  actions  between  husband  and 
wife,  and  a  clause  in  the  order  remanding  the 
child,  by  which  the  court  assumes  to  'retain 
jurisdiction  over  the  cause,  is  coram  non  judice. 
—State  ex  rel.  Ahrens  v.  Rasaieur,  171  S.  W. 
688. 

A  clai^se  in  the  judgment  in  habeas  corpus, 
by  which  the  court  assumes  to  retain  jurisdic- 
tion over  the  cause,  is  not  within  the  issues. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  Sg  1027-1074. 

HEARING. 

See  New  Trial. 

HEARSAY. 

See  Evidence,  i  317. 

HEIRS. 

See  Descent  and  DistribuHon ;   Wills,  g  606. 

HIGHWAYS. 

See  Appeal  and  Error,  §{  238,  877;  Bridges; 
Dedication,  |  20;  Eminent  Domain,  g  145; 
Limitation  or  Actions,  g  35;  Municipal  Cor- 
porations, g|  450,  755-822;    Railroads,  g  95. 

I.  ESTABUSHMEirr.  AXTEBATION. 
AMD  DISOONTINITAirOE. 

(A)  Bstabllslinient   by    Preaeripttoa,  Vser, 

or  Hecoarnltlon, 

g6  (Mo.App.)  Where  the  public  used  a  road 
outside  a  fence  continuously  for  a  time  longer 
than  to  create  a  prescriptive  title,  it  became  a 

C"  'ie  road  byprcscription. — Roonville  Special 
d  Dist.  V.  Fuser,  171  S.  W.  962. 

(B)  Batabliahment    bjr    Statnte    or    Statn- 

torr    Praceedinsa. 

g  58  (Mo.)  A  landowner  in  proceedings  for  the 
establishment  of  a  road,  who  appealed  to  the 
circuit  court  on  an  affidavit  averring  that  he 
believed  that  he  was  injured  by  the  verdict  and 
the  judgment  of  the  county  court,  and  that  the 
appeal  was  from  the  merits  and  an  order  and 
judgment  taxing  costs,  merely  appealed  on  the 
issue  of  damages.— In  re  Aiken,  171  S.  W.  342. 

(O)  Alteration,   Vacation,  or   Abandon- 
ment. 

g70  (Mo.App.)  Act  March  23,  1868  (Laws 
1868,  p.  150)  g  5,  authorizing  proceedings  to 
reduce  the  width  of  a  road,  was  repealed  by 
Act  March  18.  1872  (Wag.  St.  c.  120,  art.  1,  g 
72),  and  an  order  reducing  the  width  after  the 
repeal  was  void. — Boonville  Special  Road  Dist. 
V.  Fuser,  171  8.  W.  962. 

V.  BEGPIATIOW   AMD  tTSB  FOB 
TBAVEIk 

(A)  Obatraotlona  and  Eineroacbmenta. 

g  161  (Mo.App.)  A  notice  of  the  obstruction 
of  a  road  by  defendant  held  sufficient  within 
Rev.  St  1009,  g  10533,  though  not  served  by  the 
road  overseer. — Boonville  Special  Road  Dist.  v. 
Fuser.   171   S.   W.  962. 

A  road  district  which  absorbs  another  district 
after  service  of  notice  by  its  overseer  of  an  ob- 
struction of  a  road  may  sue  for  the  statutory 
penalty  for  failure  to  remove  the  obstruction. 
— Id. 

Surveys  held  inadmissible  to  prove  that  a  sec- 
tion  line  was  the  center  of  the  road,  when  not 
showing  such  to  be  the  fact — Id. 

An  order  of  the  county  court  straightening 
another  part  of  the  road  was  inadmissible  to 
show  a  relocation  of  the  road  at  the  place  of 
obstruction.— Id. 


Where  nothing  was  done  pursuant  to  an  or- 
der reducing  the  width  of  a  road,  and  an  ad- 
jacent owner  put  a  fence  in  the  road  actuallj 
used  by  the  public,  he  was  not  relieved  from 
the  penalty  imposed  by  Rev.  St  1909,  g  10533. 
^Id. 

A  direction  from  a  surveyor  as  to  the  true 
line  of  the  road  and  where  the  fence  could  bf 
placed  was  properly  excluded. — Id. 

ReV.  St  1909,  g  10533,  imposing  a  penalty 
for  obstructing  public  road  is  penal  and  must  be 
strictly  construed.— Id. 

(B)    Vae  of  Hlstaway  nnd  Law  of  the 
Road. 

g  169  (Ark.)  A  traveler  by  automobile  has  no 
greater  rights  to  the  use  of  the  highway  than 
w    ?IJm '  **  •'  "nule— Butler  v.  Cabe,  171  S. 

g  181  (Ark.)  When  a  driver  knew  that  his 
mule  would  become  frightened  on  meeting  an 
automobile,  he  was  not  negligent  in  drivini; 
the  mule  along  a  highway  where  he  knew  he 
was  liable  to  meet  automobiles.— Batler  t 
Cabe,  171  S.  W.  1190. 

g  181  (Mo.App.)  The  failure  of  an  antomo- 
bile,  approaching  a  buggy  slowly  from  the  rear 
without  warning,  to  stop  would  not  be  negli- 
gence, unless  the  driver  of  the  automobile  saw 
or  slioi^d  have  seen  that  the  horses  were  frixht- 
ened.— Fields  v.  Sevier,  171  S.  W.  610. 

S  184  (Ky.)  In  an  action  for  injury  to  plain- 
tiff's horses,  frightened  by  defendant's  automo- 
bile, governed  by  the  motor  vehicle  laws,  an  in- 
struction that  defendant's  chauffeur,  approach- 
ing the  curve,  was  bound  not  to  exceed  eight 
miles  per  hour,  held  not  objectionable,  as  declar- 
ing defendant  not  liable  if  his  speed  was  less 
than  eight  miles  per  hour.— Wade  v.  Brents,  171 
o.  W,  188. 

E}vidence  held  to  sustain  a  verdict  for  de- 
fendant.— Id. 

Where  defendant's  chauffeur  did  not  dis- 
cover plaintiffs  standing  team  until  he  was  al- 
most on  it.  evidence  for  plaintiff  relative  to  ob- 
servations made  and  measurements  taken  at  the 
place  of  the  accident  held  not  material. — Id. 

g  184  (Mo.App.)  In  an  action  for  injuries  to 
the  occupant  of  a  buggy  from  an  automobile 
coming  up  behind  and  frightening  the  horses, 
evidence  held  to  take  the  question  of  defend- 
ant's negligence  to  the  jury,  as  against  a  demur- 
rer to  the  evidence.— FieldB  v.  Sevier,  171  S. 
W.  610. 

In  an  action  for  injuries  to  the  occupant  of 
a  buggy,  caused  by  an  automobile  frightening 
the  horses,  an  instruction,  basing  negligence 
on  the  fact  that  the  automobile  suddenly  came 
upon  the  buggy  from  the  rear,  held  based  on  the 
pleadings. — Id. 

A  petition  alleging  that  defendant  drove  his 
automobile  almost  upon  plaintiff  and  frighten- 
ed her  team  authorises  an  instruction  that  it 
was  defendant's  duty  to  keep  a  lookout  for 
plaintiff  and  to  stop  when  necessary  tb  prevent 
injury. — Id.  _ 

In  an  action  for  injuries  to  the  occupant  of 
a  buggy,  caused  by  an  automobile  frigntening 
the  horses,  an  instruction,  that  if  defendant  ap- 
proached the  buggy  from  the  rear,  and  failed 
to_  stop  his  automobile  soon  enough  to  prevent 
frightening  the  horses,  and  thereby  caused  the 
runaway,  the  plaintiff  could  recover,  is  errone- 
ous, as  authorizing  a  recovery  without  showing 
negligence. — Id. 

HOLIDAYS. 

See  Monday. 

HOMESTEAD. 

See  Husband  and  Wife,  g  274. 

I.  NATUKE,  AOQinaiTIOH,  AMD 

EXTENT. 
<0  Aeqnlalttoa   and  KatabUabmemt. 

g38  (Tex.Civ..4pp.)  When  a  homestead  dedi- 
cation has  not  been  effected  by  actual  oocupaa- 
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cy,  such  effect  mast  be  accorded  to  ownership 
and  risible  acts  of  preparation  to  use  it  for  a 
home— Miller  v.  Flattery,  171  S.  W.  253. 

S  57  (Tex.Civ.App.)  Evidence  held  to  warrant 
a  finding;  that  premises  were  impressed  with  a 
homestead  status  at  the  time  of  their  convey- 
ance by  plaintiffs.— Miller  v.  Flattery,  171  S.  W. 
253. 

§571/2  (Tex.CiT.App.)  Use  of  lots,  on  which 
plaintiff  and  his  family  did  not  reside,  for  agri- 
cultural purposes  and  to  provide  a  residence  for 
plaintiff's  son,  who  paid  no  rent,  held  insuffi- 
cient, as  a  matter  of  law,  to  establish  that  the 
property  was  homestead. — Franklin  v.  Smith, 
171  S.  W.  501. 

n.   TBAHSFER  OR  IITCITMBRANOE. 

I  1 1 7  (Mo.App.)  The  wife  of  the  owner  of  a 
homestead  has  no  vested  interest  therein  during 
his  lifetime,  notwithstanding  Rev.  St.  1009,  S 
6704.— Wainscott  v.  Haley,  171  S.  W.  983. 

The  inchoate  interest  of  a  wife  in  her  hus- 
band's homestead  is  the  right  to  succeed  him 
as  the  head  of  the  family  or  owner  on  his  death 
or  abandonment  of  the  family.— Id. 

A  contract  by  a  husband  to  convey  his  home- 
stead is  valid,  notwithstanding  Rev.  St.  1909,  i 
6704,  and  he  is  liable  for  damages  on  the  re- 
fusal of  bis  wife  to  join  in  a  deed. — Id. 

f  118  (Tex.Civ.App.)  Title  to  a  homestead 
could  not  pass  without  the  wife's  joinder  in  the 
conveyance,  untainted  by  fraud  of  any  kind 
upon  her  rights,  and,  if  the  deed  was  delivered 
by  her  husband  in  fraud  of  her  rights,  she  would 
not  be  precluded  from  asserting  them  against 
the  purchaser.- Miller  v.  Flattery,  171  S.  W. 
25.1. 

Where  a  wife  signed  a  deed  of  her  homestead, 
reciting  a  consideration  of  $2,200,  understand- 
ing that  it  was  to  be  cash,  and  her  husband, 
without  her  knowledge  or  consent,  delivered  it 
for  a  consideration  partly  in  notes,  there  was  a 
fraud  upon  her  rights,  entitling  her  to  rescind 
as  against  a  purchaser  with  notice  of  the  recital, 
who  had  made  no  inquiry  as  to  the  husband's 
authority  to  deliver  on  other  terms  of  payment. 
—Id. 

I  122  (Tex.Civ.App.)  Vendor,  whose  home- 
stead had  been  conveyed  to  a  purchaser  in  fraud 
of  her  right  to  have  the  entire  consideration 
paid  in  cash,  held  estopped  to  rescind  as  against 
a  subaeouent  purchaser,  after  the  first  purchas- 
er had  been  in  peaceable  possession,  collecting 
the  revenues  for  several  months. — Miller  v.  Flat- 
tery, 171  S.  W.  253. 

I  129  (Tex.Civ.App.)  One  purchasing  from 
the  purchaser  of  a  homestead  for  value,  with  no- 
tice of  a  recited  cash  consideration  and  actual 
notice  that  notes  had  been  substituted  for  part 
thereof,  held  justified  in  assuming  that  the  sul>- 
Rtitution  of  the  notes  was  authorized  or  ratified 
by  the  vendor,  and  not  bound  to  inquire  as  to 
the  substitution.— Miller  v.  Flattery,  171  S.  W. 
253. 


HI.  BIGHTS  OF  SURVIVING  HIT8- 

BAHD.  WIFE.  CHIIJ>REN, 

OR  HEIRS. 

{141  (Tenn.)  Where  a  husband  and  wife 
owned  land  as  tenants  by  the  entireties,  wife, 
after  husband's  death,  held  entitled  to  home- 
stead exemption  as  against  debts  contracted  by 
her  after  his  death.— Wilkey  v.  WUkey,  171  S. 
W.  78. 

§  142  (Tenn.)  Minor  children,  after  death  of 
surviving  wife,  held  entitled  to  homestead  ex- 
emption in  land  owned  by  husband  and  wife  as 
tenants  by  the  entireties,  as  against  the  wife's 
iebts.— Wilkey  v.  Wilkey,  171  S.  W.  78. 


HOMICIDE. 

See  Bail,  §  43 ;  Criminal  Law,  §S  406,  432,  673, 
8U0,  823,  1137;  Homicide,  g  166;  Witnessea, 
§406. 

n.  MtrRSER. 

i  7  (Tex.Cr.App.)  Where  a  person  of  sound 
memory  and  discretion  unlawfully  kills  another 
with  malice  aforethought,  he  is  guilty  of  mur- 
der.—Witty  V.  State,  171  S.  W.  229. 

S  1 1  (Tex.Cr.App.)  "Malice  aforethought"  is 
the  voluntary  and  intentional  doing  of  an  un- 
lawful act  by  one  of  sane  memory  and  discre- 
tion with  the  purpose,  means,  and  ability  to  ac- 
complish the  reasonable  and  probable  conse- 
quences of  the  act.— Witty  v.  State,  171  S.  W. 

S  1 1  (Tex.Cr.App.)  In  the  absence  of  the  pas- 
sion that  reduces  a  homicide  to  manslaughter, 
the  unattended  adequate  cause  may  become  evi- 
dence of  malice,  and,  instead  of  constituting  an 
extenuation  of  the  crime,  may  and  would  be- 
come an  aggravating  circumstance. — Hicks  v. 
State,  171  S.  W.  755. 

i  13  (Tex.Cr.App.)  Malice  will  be  inferred 
from  the  fact  of  an  unlawful  killing. — Hicks  v. 
State,  171  S.  W.  755. 

§22  (Tex.Cr.App.)  "Murder  in  the  first  de- 
gree" distinguished  from  "murder  in  the  second 
degree."— Witty  v.  Stote.  171  S.  W.  229. 

i  23  (Tex.Cr.App.)  Ibe  distinguishing  charac- 
teristic of  "murder  in  the  second  degree"  is  im- 
plied malice  aforethought. — Witty  v.  State,  171 
S.  W.  229. 

"Implied  malice,"  as  an  ingredient  of  murder 
in  the  second  degree,  is  that  which  the  law  in- 
fers from,  or  imputes  to,  certain  acts  however 
suddenly  done. — Id. 

g  23  (Tex.Cr.App.)  Malice  is  a  necessary  in- 
gredient of  murder  in  the  second  degree,  and  it 
will  be  inferred  from  the  fact  of  an  unlawful 
killing.— Hicks  v.  StatCj  171  S.  W.  755. 

When  an  unlawful  killing  is  established  and 
the  facts  do  not  establish  express  malice  nor 
justify  the  act  nor  reduce  the  killing  below  the 
grade  of  murder,  the  law  implies  malice,  and  the 
offense  is  murder  in  the  second  degree. — Id. 

g23  (Tex.Cr.App.)  One  who  in  a  sudden  pas- 
sion, aroused  without  adequate  cause,  with  no 
rational  fear  of  death  or  serious  bodily  injury, 
killed  another,  was  guilty  of  murder  in  the  sec- 
ond degree.— (iusman  v.  State,  171  S.  W.  770. 

When  the  unlawful  killing  is  shown  and  the 
facts  do  not  establish  express  malice  or  justify 
the  act,  the  law  implies  malice,  and  the  murder 
is  in  the  second  degree. — Id. 

§  27  (Tex.Cr.jVpp.)  Where  it  appears  from  the 
evidence  that  defendant  was  not  of  sound  mind 
but  was  insane,  and  that  such  affection  was  the 
efiicipnt  cause  of  the  act,  he  should  be  acquitted. 
—Witty  V.  State,  171  S.  W.  229. 

In  order  that  insanity  shall  be  a  defense  in  a 
homicide  case,  the  degree  must  have  been  suf- 
ficiently great  to  have  controlled  defendant's 
will.— Id. 

Where  the  mind  of  a  defendant  was  suflBcient- 
ly  sound  to  be  capable  of  reasoning  and  know- 
ing that  the  act  committed  was  unlawful  and 
wrong  and  knowing  the  consequences  of  the  act, 
and  be  had  the  mental  power  to  refrain  from 
its  commission,  the  defense,  of  insanity  is  not 
available.- Id. 

The  "sound  mind  and  discretion"  essential  to 
murder  in  the  second  degree  means  that,  the  per- 
son committing  the  homicide  must  have  capac- 
ity and  reason  sufficient  to  enable  him  to  dis- 
tinguish between  right  and  wrong  as  to  the  par- 
ticular act  he  i»  then  doing. — Id. 

Since  insanity  goes  only  to  the  punishment 
and  not  to  the  character  of  an  act,  it  never  mit- 
igates a  homicide. — Id, 
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129  (Tex.Cr.App.)  Where  the  state  claimed 
that  deceased  was  killed  as  an  incident  to  a 
conspiracy,  those  not  immediately  concerned 
with  the  killing  coald  be  convicted  only  on 
proof  that  the  killing  was  done  in  pursuance  of 
a  conspiracy  to  do  an  unlawful  act. — Martinez 
V.  State,  171  S.  W.  1153. 

{30  (Tex.Cr.App.)  Where  decedent  was  kill- 
ed by  a  company  of  armed  men,  organized  to 
invade  Mexico,  accused,  one  oi  the  company, 
held  a  principal  and  not  an  accomplice. — Ser- 
rate V.  State,  171  S.  W.  1133. 

fSO  (Tex.Cr.App.)  Where  decedent  was  kill- 
ed as  an  incident  to  a  conspiracy  to  commit  an- 
other crime  and  accused  was  engaged  in  the 
conspiracy,  but  not  in  the  killing,  he  was  a 
principal.— Gonzales  v.  State,  171  S.  W.  1146. 

Where  accused  was  near  a  killing,  accom- 
plished incidental  to  a  conspiracy  to  commit  an- 
other crime,  that  he  was  not  present  did  not 
prevent  his  being  a  principal. — Id. 

Where  a  company  organized  to  invade  Mex- 
ico, agreeing  to  resist  all  interference,  the  kill- 
ing of  a  deputy  sheriff  was  within  the  common 
purpose,  and  all  were  guilty  as  principals. — Id. 

1 30  (Tex.Cr.App.)  All  persons  conspiriAg  to 
invade  Mexico  and  arming  themselves  are  prin- 
cipals in  a  murder  committed  by  some  of  them. 
— Vasquez  v.  State,  171  S.  W.  1160. 

m.  MAN8IJ11TOHTER. 

1 39  (Tex.Cr.App.)  Under  the  statute,  sadden 
passion  is  requisite  to  constitute  manslaughter, 
which  is  homicide  committed  under  the  imme- 
diate influence  of  sudden  passion  arising  from 
an  adequate  ca«se. — Hicks  v.  State,  171  S.  W. 
755. 

8  40  (Tex.  Cr.  A  pp.)  "Manslaughter"  is  the 
killing  of  a  human  being  under  sudden  passion 
before  time  to  reflect.— Cook  v.  State,  171  S.  W. 
227. 

§43  (Tex.Cr.App.)  To  constitute  "manslaugh- 
ter" as  defined  by  Pen.  Code,  art.  1128,  it  is  es- 
sential that  there  be,  not  only  adequate  cause 
as  defined  by  article  1130,  but  an  existing  pas- 
sion caused  by  what  deceased  has  said  or  done, 
—Witty  v.  State,  171  S.  W.  229. 

V.  EZCVSABI.E    OR    JUSTIFIABLE 

HomomE. 

fill  (Tex.Cr.App.)  Where  a  company  was  or- 
ganized to  invade  Mexico,  and  on  being  ap- 
proached by  a  sheriff  and  his  deputies  captured 
two  and  the  other  two  fled,  want  of  legal  au- 
thority to  make  the  investigation  was  no  jus- 
tification for  the  Irilling  of  one  nf  the  captured 
officers  some  three  hours  later.— Serrato  v.  State, 
171  S.  W.  1133. 

Where  a  company  was  organized  in  Texas  to 
invade  Mexico,  a  sheriff  was  justified  in  investi- 
gating the  organization,  though  no  complaints 
had  been  filed  nor  warrants  of  arrest  issued. 
-Id. 

Where  a  deputy  sheriff  was  surprised  and 
captured  and  later  killed  by  a  body  of  men  or- 
ganized to  invade  Mexico,  it  was  the  sheriff's 
duty  to  use  all  necessary  force  to  pursue  and 
capture  the  criminals  without  a  warrant. — Id. 

VH.   EVIBENOE. 

<A)  PrennniptlonB  and  Burden  of  Proof. 

§  151  (Tex.Cr.App.)  Where  defendant  proved 
that  he  was  insane  at  a  time  prior  to  the  kill- 
ing, the  state  must  prove  beyond  a  reasonable 
doubt  that  be  was  sane  at  the  time  of  the  kill- 
ing and  responsible  for  his  acts. — Witty  v. 
State,  171  S.  W.  229. 

(B)   AdmiasibllltT    in   Oenernl. 

i  163  (Ky.)  Evidence  held  not  a  general  at- 
tack on  character  of  deceased  which  would  au- 
thorize the  state  to  Introduce  evidence  of  his 
good  character. — Childera  v.  Commonwealth, 
171  S.  W.  149. 


I  166  (Ky.)  Evidence  that  a  wife  charged 
with  killing  her  husband  desired  to  be  rid  of 
him  and  frequently  cursed  and  threatened  to 
kill  him  held  admissible  on  the  question  of  mo- 
tive.—(Jhilders  V.  Commonwealtli,  171  S.  W. 
149. 

Evidence  of  difficulties  several  years  before 
the  homicide  was  not  too  remote. — Id. 

I  166  (Tex.Cr.App.)  In  a  prosecution  for  mur- 
der, certain  conversation  between  the  father  of 
the  murdered  girl  and  defendant  held  admiaeible 
as  tending  to  show  defendant's  motive  in  killing 
deceased.- Guerrero  v.  State,  171  S.  W.  731. 

{  169  (Tex.Cr.App.)  Defendant  held  entitled 
to  show,  as  a  circumstance  tending  to  snpport 
his  version  of  the  difficulty,  that  deceased  had 
attempted  to  induce  another  young  man  to  go 
with  a  young  lady  whom  defendant  had  won 
away  from  deceased. — House  v.  State,  171  S. 
W.  206. 

i  169  (Tex.Cr.App.)  In  a  prosecution  for  kill- 
ing decedent  as 'an  incident  to  a  conspiracy  to 
invade  Mexico  by  an  organized  company,  such 
organization  constituted  a  felony  under  Pen. 
Code  1911,  arts.  1433-1441,  so  that  a  flag  and 
a  bugle  found  at  the  camp  were  admissible. — 
Serrato  v.  State,  171  S.  W.  1133. 

In  a  prosecution  for  killing  decedent  paraaant 
to  a  conspiracy  to  organize  in  Texas  a  com- 
pany to  invade  Mexico,  evidence  concerning  the 
carrying  of  arms  and  ammunition  into  Mexico 
was  admissible. — Id. 

I  169  (Tex.Cr.App.)  In  a  prosecution  for 
homicide  in  furtherance  of  a  conspiracy  to  or- 
ganize an  armed  company  to  invade  Mexico. 
evidence  that  accused  secured  arms  from  the 
camp,  carried  them  while  he  was  in  the  com- 
pany, and  was  armed  when  arrested,  was  ad- 
missible.—Gonzales  V.  State,  171  S.  W.  1146. 

1 172  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide in  furtherance  of  an  illegal  conspiracy  to 
invade  Mexico,  a  manifesto  found  on  the  per- 
son of  one  of  the  conspirators  held  admissible 
against  accused.— Martinez  v.  State,  171  S.  W. 
1153. 

In  a  prosecution  for  homicide  as  an  incident 
to  a  conspiracy  to  organize  in  Texas  a  force  to 
invade  Mexico,  evidence  of  war  material  fonnd 
on  one  of  the  conspirators  and  at  the  camp 
was  admissible  to  show  the  conspiracy  and  its 
purpose.— Id. 

Where  decedent  was  killed  as  an  incident  to 
a  conspiracy,  which  did  not  end  until  the  con- 
spirators were  arrested,  all  that  took  place  and 
what  each  of  them  said  and  did  up  to  the  tim)> 
of   the   arrest   was   admissible. — Id. 

(B)  'Wetarht  nnd  Snflleiener. 

1234  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  verdict  finding  that  accused  did  the  killing. — 
Shamblin  v.  State,  171  S.  W.  718. 

{  235  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide in  furtherance  of  an  illegal  conspiracy  to 
organize  in  Texas  an  armed  band  to  invade 
Mexico,  evidence  held  to  warrant  a  conviction. 
—Martinez   v.    State.   171   S.   W.  1153. 

{250  (Tex.Cr.App.)  Evidence  held  to  aasUin 
a  conviction  of  murder  pursuant  to  a  conspira- 
cy.—Serrato  v.  State,  171  S.  W.  1133. 

( 2S4  (Ark.)  On  a  trial  for  murder,  evidence 
held  to  warrant  a  conviction  of  murder  in  the 
second  degree.— Plum  ley  v.  State,  171  S.  W. 
925. 

{  254  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  murder  in  the  second  degree. — 
Hicks  V.  State,  171  S.  W.  756. 

vm.  triaIn 

(B)  <tnestlons  for  Jmrr. 

(269  (Tex.Cr.App.)  Evidence  held  to  jastMy 
submission  of  the  question  of  a  specific  con- 
spiracy to  take  the  life  of  decedent,  though  the 
preponderance  of  the  evidence  indicated  that 
he  was  killed  as  an  incident  to  a  conspiracj  t« 
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cominlt  another  offense. — Martinez  t.  State,  171 
S.  W.  1153. 

§270  (Tex.Cr.App.)  The  presumption  raised 
by  the  introduction  in  evidence  of  an  adjudica- 
tion of  def«idant's  insanity  at  a  time  prior  to 
the  killing  held  not  to  prevent  the  sabmission 
to  the  jury  of  the  question  of  his  insanity  at 
the  time  of  the  kilUng.— Witty  v.  State,  171  S. 
W.  229. 

(0>  InBtraottona. 

{ 290  (Tex.Cr.App.)  In  a  prosecution  for 
homicide  eCFected  by  striking  with  an  axe  han- 
dle, defendant  held  entitled  to  an  instruction  as 
to  law  contained  in  White's  Ann.  Pen.  Code 
1911,  art  719,  relating  to  intent,  where  the 
means  used  are  not  calculated  to  produce  death. 
—House  V.  State,  171  S.  W.  206. 

§294  (Tex.Cr.App.)  Where,  in  a  homicide 
case,  the  defense  was  insanity,  and  the  state's 
evidence  tended  to  prove  that  defendant  was 
sane  when  he  killed  the  deceased,  the  state  had 
a  right  to  have  such  issue  submitted  to  the  jury 
by  prop"  instructions.— Witty  v.  State,  171  S. 

Instruction  on  the  evidence  sufficient  to  estab- 
lish defendant's  sanity  at  the  time  of  the  kill- 
inic  held  proper. — Id. 

8  295  (Tex.Cr.App.)  Where  the  evidence  did 
not  show  that  deceasied  made  any  threat  against 
defendant,  no  charge  on  threats  was  called 
for.— Hicks  v.  State,  171  S.  W.  755. 

Where  the  state's  evidence  tended  to  show 
that  defendant  did  not  kill  deceased  because  of 
insulting  words  and  conduct  towards  defendant's 
wife  charge  on  insulting  words  and  conduct  as 
adequate  cause  held  not  reversible  error. — Id. 

Charge  on  provocation  and  sudden  passion 
held  proper.— Id. 

1 300  (Ark.)  Where  there  was  no  testimony 
that  defendant  was  not  a  person  of  ordinary 
reason,  an  instruction  that  a  bare  fear  is  not 
sufficient  to  justify  the  killing,  but  it  must  ap- 
pear that  the  circumstances  were  sufficient  to 
excite  the  fears  of  a  reasonableperson.  was  not 
erroneous.— Plumley  v.  State,  171  S.  W.  925. 

On  a  trial  for  murder,  instructions  held  not 
objectionable  as  denying  the  defendant  the 
right  to  act  upon  the  danger  as  it  appeared  to 
him. — Id. 

(300  (Ky.)  An  instruction  in  homicide  on 
self-defense  held  not  objectionable  as  making  the 
jury  judges  of  the  reasonableness  of  the  moans 
of  averting  the  injury.— Rogers  v.  Common- 
wealth, 171  S.  W.  464. 

1300  (Tex.Cr.App.)  Charge  on  self-defense,  if 
called  for  by  the  evidence,  held  not  objectionable 
as  requiring  a  finding  that  deceased  had  used 
words  towards  defendant  when  no  words  were 
used  or  relied  on  by  defendant. — Hicks  v.  State, 
171  S.  W.  755. 

§300  (Tex.Cr.App.)  A  charge  on  self-defense 
held  sufficient  presentation  of  the  right  of  self- 
defense  as  raised  by  the  evidence.— Nesbitt  v. 
State,  171  S.  W.  1126. 

1308  (Tex.Cr.App.)  An  instruction  defining 
murder  in  the  second  degree  and  its  elements 
need  not  state  the  facts  or  circumstances  which 
will  extenuate  or  excuse  the  homicide.— Witty  v. 
State.  171  S.  W.  229. 

§  309  (Tex.Cr.App.)  Defendant  held  entitled 
under  tfie  evidence  to  an  instruction  applying 
the  law  of  manslaughter  to  the  acts  of  deceased 
and  of  those  whom  defendant  contended  were 
acting  with  deceased.— House  v.  State,  171  S. 
W.    20C. 

Evidence  held  to  require  an  instruction  that 
the  Jury  should  consider  the  question  of  provo- 
cation from  the  standpoint  of  the  defendant  as 
the  facta  were  presented  to  his  mind. — Id. 

§  309  (Tex.Cr.App.)  Evidence  held  Insufficient 
to  present  the  issue  of  manslaughter. — Cook  v. 
State,  171  S.  W.  227. 


1 309  (Tex.Cr.App.)  In  a  prosecution  for  mur- 
der held,  on  the  evidence,  that  there  was  no  is- 
sue of  manslaughter  in  the  case ;  and  hence  no 
error  in  refusing  to  give  a  specially  requested 
charge  thereon.— Guerrero  v.  State,  171  S.  W. 
731. 

X.  APPEAI.  Ain>  EBROB. 

{ 338  (Ky.)  Admission  of  deceased's  state- 
ment, that  had  he  known  defendant  was  fixing 
to  shoot  him  he  would  have  gotten  away,  held 
not  prejudicial. — Rogers  v.  Commonwealth,  171 
S.  W.  464. 

1 340  (Tex.Cr.App.)  Where  on  the  evidence 
self-defense  was  not  in  the  case,  a  charge  there- 
on was  in  defendant's  favor  and  be  could  not 
complain  of  it.— Hicks  v.  State,  171  S.  W.  755. 

HOSPITALS. 

1 4  (Tex.Civ.App.)  Section  12  of  Act  March 
26,  1913,  held  not  to  require  appointment  by 
county  commissioners  of  a  board  to  take  charge 
of  a  building  constructed  for,  but  never  used  as, 
a  hospital,  and  abandoned  as  unfit  therefor. — 
Glasscock  v.  Wells,  171  S.  W.  782. 

Section  12  'of  Act  March  26,  1913,  held  not 
to  require  the  appointment  by  county  com- 
missioners of  managers  to  take  charge  of  pest- 
houses  nsed  only  occasionally  to  treat  cases  of 
smallpox. — Id. 

A  hospital  operated  by  a  city  and  county 
jointly  under  section  14  of  Act  March  26,  1913, 
is  not  a  county  hospital,  within  section  l2,  re- 
quiring the  appointment  of  a  manager  therefor. 
— Id. 

HUMANITARIAN  DOCTRINL 

See  Carriers,  {  280;  Master  and  Servant,  {§ 
248,  265,  278;   Street  Railroads,  1 103. 

HUSBAND  AND  WIFE. 

See  Bigamy ;  Divorce;  Dower ;  Execution,  || 
171,  172;  Fraudulent  Conveyances,  i  95; 
Homestead,  |{  117,  118.  122,  141,  142,  166: 
Judgment,  §  744;  Limitation  of  Actions,  { 
73;  Mortgages,  _J  376;  Statutes,  {  116; 
Truste,  i  276;  Wills,  §  693;  Witnesses,  f$ 
139,  140. 

I.  MTTTVAL  BIOHT8.  DUTIES,  AUB 
UABII.ITIE8. 

i  14  (Tenn.)  Upon  the  death  of  a  husband,  the 
wife  holds  land,  which  was  vested  in  them  as 
tenants  by  the  entireties,  as  survivor  in  her  own 
right,  and  not  under  or  by  inheritance  from  her 
husband.— Wilkey  v.  Wilkey,  171  S.  W.  T8. 

§  1 9  (Ky.)  Where  a  trustee,  under  a  trust  deed 
executed  by  a  husband  alone,  filed  suit  against 
the  husband  and  wife  for  the  construction  of  the 
deed  and  for  a  settlement  of  the  trust,  a  claim 
for  legal  services  for  the  wife  was  not  "neces- 
saries," within  Ky.  St.  §  2130.— Mulligan  v. 
Mulligan,  171  S.  W.  420. 

In  a  suit  by  a  trustee,  in  a  trust  deed  exe- 
cuted by  a  husband  alone,  for  the  construction 
of  the  deed  and  for  a  settlement  of  the  trust, 
the  fees  of  the  wife's  counsel  cannot  be  adjudg- 
ed a  proper  charge  on  the  estate  of  the  husband, 
though  deemed  necessaries,  within  Ky.  St  i 
2130.— Id. 

H.    MARRIAOE  SETTI.EMENTS. 

{ 30  (Mo.App.)  Postnuptial  settlements  hav- 
ing no  element  of  fraud  in  them  are  upheld  by 
the  courts.— Banner  v.  Banner,  171  S.  W.  2. 

in.  CONVETANCES^OIfTRAOTS.  AND 

OTHER  TRANSAOTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

j  A9Y2  (Ark.)  Where  a  husband  furnished 
money  to  purchase  stock  in  a  building  associa- 
tion and  had  it  transferred  to  his  wife,  the 
presumption  was  that  any  money  he  used  in  the 
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purchase  and  transfer  wag  a  gift  to  her. — John- 
son V.  Jobnaon,  171  S.  W.  475. 

The  presumption  that,  when  a  man  purchases 
property  and  takes  the  title  in  the  name  of  his 
wife,  he  intends  it  as  a  gift  may  be  overcome 
by  testimony  of  declarations  or  circumstances. 
—Id. 

In  a  wife's  action  to  recover  stock  alleged  to 
have  been  paid  for  with  her  own  money,  and 
to  have  been  transferred  into  her  name  on  the 
books  of  the  corporation,  held  that  the  finding 
in  her  favor  was  not  against  the  preponderance 
of  the  evidence. — Id. 

V.  WIFE'S   SEPARATE  ESTATE. 
(A)   WlUit   Conatitntea. 

$  115  (Mo.)  Where  a  wife  had  accepted  notes 
of  a  third  person  from  her  husband  as  part  pay- 
ment of  a  prior  judgment  for  breach  of  prom- 
ise, her  subsequent  marriage  did  not  invalidate 
her  claim  to  the  notes. — Wellman  v.  Kaiser  Inv. 
Co.,  171  S.  W.  370. 

§  119  (Tex.Clv.App.)  A  deed  from  hus^nd  to 
wife  necessarily  vesta  the  wife  with  a  separate 
estate  in  the  property  conveyed. — Molloy  v. 
Brower,  171   S.   W.  1079. 

{131  (Mo.)  Where  a  wife  received  notes  of 
a  third  person  in  part  payment  of  a  judgment 
recovered  against  her  husband  for  breach  of 
promise,  her  subsequent  lending  of  the  notes  to 
him  that  he  might  use  them  as  collateral  securi- 
ty for  a  loan  to  him  did  not  raise  a  presump- 
tion of  payment  of  thepart  of  the  debt  repre- 
sented by  the  notes.— Wellman  v.  Kaiser  Inv> 
Co.,  171  S.  W.  370. 

VI.  AOTIOK8. 

1221  (Tex.Civ.App.)  Rev.  St.  1911,  art.  1841, 
was  not  repealed  by  Acts  33d  Leg.  c.  32  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  4621, 
4622,  4624) ;  therefore  a  husband  was  a  neces- 
sary party  to  a  suit  to  partition  land  claimed 
by  his  wife.— Tannehill  v.  Tannehill,  171  S.  W. 
1050. 

VH.  OOMMUNITT  PBOFERTT. 

{  262  (Tex.Civ.App.)  Land  conveyed  to  a  hus- 
band is  prima  facie  community  property. — Win- 
kle V.  Conatser,  171  S.  W.  1017. 

§262  (Tex.Civ.App.)  There  is  a  presumption 
of  law  that  land  acquired  during  coverture  is 
community  property.— Martin  v.  Burr,  171  S. 
W.  1044. 

S  265  (Tex.)  Where  community  land  is  con- 
veyed to  one  member  of  the  community,  he  holds 
the  other's  interest  in  trust.— Mitchell  v.  Scho- 
field,  171  S.  W.  1121. 

§  267  (Tex.)  Where  land  passes  to  one  mem- 
ber of  a  community  by  deed  or  judgment,  the 
legal  title  is  vested  in  that  one,  and  such 
deed  or  judgment  is  not  notice  to  bona  fide 
purchasers  for  value  of  the  community  interest 
of  the  other.— Mitchell  v.  Schofield,  171  S.  W. 
1121. 

f  268  (Tex.Civ.App.)  A  judgment  recovered 
against  a  husband  is  a  charge  upon  the  com- 
munity estate  of  the  husband  and  wife,  because 
within  the  spirit  and  intent  of  the  Constitution 
and  statutes  she  is  a  party  to  the  suit.— Sea- 
brook  V.  First  Nat.  Bank  of  Port  Lavaca,  171  S. 
W.  247. 

§268  (Tex.Civ.App.)  Debt  due  from  a  wife 
for  commissions  for  an  exchange  of  her  sepa- 
rate property  is  not  for  necessaries  within  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  4624,  and 
community  property  Is  not  liable  therefor. — 
Winkle  v.  Conatser,  171  S.  W.  1017. 

§  274  (Tex.Civ.App.)  Where  a  widow  con- 
tinued to  live  on  community  property,  which 
was  the  homestead,  after  the  death  of  her  hus- 
band, so  long  as  her  homestead  existed,  the 
children  could  claim  no  homestead  rights,  and 
their  interests  were  therefore  subject  to  sale  on 
execution.— Johnston  v.  Bockhold,  171  S.  W. 
282. 


VIH.  SEPARATIOir    AMD    8EPAHA.TE 
BCAINTENAHOE. 

§278  (Mo.App.)  Agreements  between  a  hus- 
band and  wife  for  separation  and  separate  main- 
tenance, if  made  in  prospect  of  an  imm^iate 
separation  and  reasonable,  fair,  and  voluntary, 
are  valid.— Banner  v.  Bantier,  171  S.  W.  2. 

Separation  agreement  held  void  so  far  as  it 
precluded  the  wife  from  asking  an  allowance  of 
suit  money  with  which  to  defend  an  action  by 
the  husband  for  divorce  as  against  public  policy. 
— Id. 

§  279  (Mo.App.)  Where  a  reasonable  provision 
is  made  in  a  deed  of  separation  for  the  wife'* 
separate  maintenance,  she  is  estopped  from  su- 
ing for  further  support.— Banner  v.  Banner,  171 
S.  W.  2. 

IX.  ABAIfDONMElfT. 

§302  (Tex.Cr.App.)  Filing  of  complaint  for 
seduction  before  justice  and  arrest  of  accuned 
on  warrant,  held  the  commencement  of  a  pros- 
ecution within  Pen.  Code  1911,  art  1450.— Ban- 
kins  V.  State,  171  S.  W.  723. 

§304  (Tex.Cr.App.)  Mere  absence  of  a  hus- 
band with  his  wife's  consent,  while  at  work, 
with  no  intention  to  abandon,  does  not  consti- 
tute abandonment,  but  proof  that  be  forced  her 
to  live  with  people  who  treated  her  so  cruelly 
that  she  was  compelled  to  leave  was  sufficient 
to  show  abandonment. — Baskins  v.  State,  171 
S.  W.  723. 

§313  (Tex.Cr.App.)  That  a  justice  iasning  a 
warrant  for  accused  for  seduction  was  justice 
of  precinct  No.  7  in  M,  county,  Tex.,  held  ad- 
missible in  subsequent  prosecution  for  abandon- 
ment—Baskins  V.  State.  171  S.  W.  723. 

Proof  of  treatment  of  wife  in  the  home  of 
her  husband's  parents  held  admissible,  in  a  pros- 
ecution against  him  for  abandonment  to  show 
that  she  did  not  leave  voluntarily. — Id. 

§314  (Tex.Cr.App.)  On  an  issue  as  to  wheth- 
er a  wife  had  been  guilty  of  acts  justifying  a 
divorce  as  a  defense  to  a  prosecution  for  aban- 
donment, the  court  properly  submitted  such  is- 
sue in  general  terms  for  finding. — ^Baskins  v. 
State,  171  S.  W.  T23. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  §  553. 

IMPEACHMENT. 

See  Witnesses,  §§  331^-407. 

IMPLIED  CONTRACTS. 

See  Work  and  Labor. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Municipal  Corporations,  §§  269-S19. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Insurance,  |§  146,  183;  Principal  and 
Surety. 

INDEX. 

See  Counties,  §§  81,  89. 

INDICTMENT  AND  INFORMATION. 

See  Bigamy,  §  13 ;  Criminal  Law,  §§  814.  823. 
1032.  1169;  Elections,  §  328 ;  Embenlement. 
§  28;  Grand  Jury;  Intoxicating  Liquors,  St 
205.  210;  Larceny,  §§  30.  31;  Lewdness.  { 
5 ;  Libel  and  Slander,  i  1.^2 :  Perjury.  S$  19, 
21,  24,  25 ;  Receiving  Stolen  Goods,  §  7 ;  Wit- 
nesses, {  78. 
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IX.  FINDIKO  AND  HXINQ  OF  INDICT- 
MENT  OB  PRESENTMENT. 

S  1 1  (Tex.Cr.App.)  Legality  of  an  indictment 
presented  by  a  quorum  of  tiie  grand  jury  held 
not  affected  by  the  fact  that  the  cterk  neglected 
to  enter  the  fact  on  his  minutes. — Serrato  t. 
State,  171  S.  W.  1133. 

V.  BEQUXSITE8  AND  81TFXTCIENOT 
OF  AOC1TSATION. 

i  57  (Mo.App.)  Defects  in  an  indictment  for 
unlawfully  issuing  prescriptions  for  whisky, 
which  alleged  the  date  of  issuance  as  subsequent 
to  the  date  the  prescription  was  filled,  and  the 
date  of  the  indictment,  were  cured  by  Rev.  St. 
1909,  §  5115.— State  v.  Steel,  171  8.  W.  10. 

I  60  (Tex.Cr.App.)  If  an  indictment  avers  the 
constituent  elements  of  the  offense  so  as  to 
enable  defendant  to  plead  the  judgment  in  bar 
of  another  prosecution,  it  is  sufficient. — ^Zweig 
V.  State,  171  S.  W.  747. 

The  office  and  purpose  of  an  "indictment"  is 
to  notify  one  of  the  offense  with  which  he  ia 
charged,  and  the  elements  thereof,  that  be  may 
properly  prepare  his  defense. — Id.  . 

(114  (Tex.Cr.App.)  Information  held  insuf- 
ficient under  Pen.  Code  1911,  art.  1618,  an- 
thorizing  additional  punishment  of  one  previ- 
ously  convicted   of   the   same   offense. — Cfollina 

V.  State,  171  S.  W.  729. 

§119  (Tex.Cr.App.)  Where  an  indictment  al- 
leged the  filing  of  a  complaint  against  accused 
for  seduction  m  a  justice  court  of  M.  county, 

the  further  words,  "precinct  No. of"  was 

surplusage.— Baskius  v.  State,  171  S.  W.  723. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  OOTTNTB.  DUPUOITT. 
AND  EI.EOTION. 

I  125  (Tex.Cr.App.)  An  indictment  charging 
conjunctively  a  violation  of  Allison  Act,  {  4, 
charges  bnt  one  offense,  committed  in  any  of 
the  ways  specified.- Johnson  v.  State,  171  S. 
W.  211. 

Where  sevaral  offenses  are  embraced  in  the 
sane  general  statutory  definition,  and  are  pun- 
ishable in  the  same  manner,  they  are  not  dis- 
tinct offenses,  and  may  be  charged  conjunctively 
in  the  same  count,  and  a  conviction  may  be  bad 
on  proving  the  commission  of  the  offense  in  any 
of  the  ways  alleged. — Id. 

i  132  (Tex.Cr.App.)  In  a  trial  for  bringing 
stolen  goods  into  the  state,  the  state  held  not 
required  to  elect  upon  which  count  in  the  in- 
dictment it  would  ask  for  a  conviction. — Zweig 
V.  State,  171  S.  W.  747. 

VII.  MOTION  TO  QUASH  OR  DISMISS, 

AND  DEMURRER. 

i  137  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art.  409,  defendant's  motion  to  quash  the 
indictment  because  the  grand  jurors'  names  had 
been  published  before  the  term  without  any 
challenge  when  they  were  impaneled  held  prop- 
erly denied.— Merkel  v.  State,  171  S.  W.  738. 

i  139  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  232.  C30,  and  Supreme  Court  Rule 
110  (142  S.  W.  xxv),  a  motion  to  quash  be- 
cause the  record  did  not  show  that  indictment 
was  presented  by  a  quorum  of  the  grand  jury 
could  not  be  made  in  the  court  to  which  the  ven- 
ue was  changed.— Serrato  v.  State,  171  S.  W. 
1133. 

IX.   ISSUES,  PROOF,  AND  VARIANCE. 

$  169  (Tex.Cr.App.)  Where  the  information 
did  not  properly  allege  previous  convictions  so 
as  to  obtain  the  additional  punishment  author- 
ized by  Pen.  Code  1911.  art.  1618,  the  admis- 
sion of  the  records  of  prior  convictions  was  er- 
ror.—Collins  V.  State,  171  S.  W.  729. 

i  173  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1011,  art.  560,  as  to  substitution  of  real  name 


in  an  indictment,  that  one  commonly  known  as 
"Ranols,"  and  indicted  as  such,  was  in  fact  nam- 
ed "Randall,"  presented  no  variance. — Ranols  v. 
State,  171  S.  W.  1128. 

§  174  (Tex.Cr.App.)  One  charged  as  a  princi- 
pal cannot  be  convicted  as  an  accomplice. — 
Serrato  v.  State,  171  S.  W.  1133. 

INDORSEMENT. 

See  Bills  and  Notes,  ft  256,  3S8 ;  Insurance,  | 
150. 

INFANTS. 

SeeDeath,i_95;  Divorce,  ii  323,  324 ;  Guard- 
ian and  Ward:  Habeas  CTorpus,  M  99,  112; 
Homestead,  g  142;  Judgment,  g  744;  Land- 
lord and  Tenant,  $  164 ;   Parent  and  Child. 

in.   PROPERTY  AND  CONVEYANCES. 

(30  (Tenn.)  A  deed  given  in  consideration  of 
a  covenant  void  under  the  statute  of  frauds,  be- 
ing clearly  to  the  infant's  prejudice,  need  not  be 
disaffirmed. — Chambers  v.  Chattanooga  Union 
Ry.  Co..  171  S.  W.  84. 

I  34  (Ky.)  The  power  of  equity  to  sell  an  in- 
fant's land  is  wholly  statutory,  so  that  such  a 
sale  by  it,  if  not  authorized  by  statute,  is  void. 
—Hays  V.  Wicker,  171  S.  W.  447. 

§  37  (Ky.)  Under  Civ.  C!ode  Prac.  g  489,  pro- 
viding that  a  vested  estate  of  an  infant  in  real 
property  may  be  sold  by  a  court  of  equity  for 
his  maintenance  and  education,  it  may  seU  the 
underlying  coal,  without  selling  the  surface, 
though  both  are  owned  by  him.— Hays  v.  Wick- 
er. 171  S.  W.  447. 

A  sale  by  a  court  of  equity  nominally  of  the 
mineral  rights  in  an  infant's  lands  should  not 
be  made  with  such  indefinite  rights  to  the  pur- 
chaser, as  to  use  of  the  surface  and  timber  for 
mining  purposes,  so  as  to  make  it  impossible  to 
sell  the  surface,  except  at  a  great  sacrifice.— Id. 

IV.   CONTRACTS. 

§  57  (Tenn.)  Where  it  is  uncertain  whether 
an  infant's  contract  benefits  or  prejudices  her. 
and  she  marries  while  yet  an  infant,  she  should 
disaffirm  the  contract  within  a  reasonable  time, 
if  she  desires  to  avoid  it.— Chambers  v.  Chatta- 
nooga Union  Ry.  Co.,  171  S.  W.  84. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See  Trade-Marks  and  Trade-Names,  g  70. 

INHERITANCE. 

See  Descent  and  Distribution. 

INITIATION. 

See  Insurance,  g  694. 

INJUNCTION. 

See  Appeal  and  Error,  §  1050;  Constitutional 
Law,  §  68;  Corporations,  §§  283,  308,  553: 
Counties,  §  196;  Dedication,  §44:  Dismissal 
and  Nonsuit,  g  75;  Kxecution,  g  172;  In- 
toxicating Liquors,  g§  260-277 ;  Judgment,  gg 
256,  449,  743;  Limitation  of  Actions,  g  6; 
Logs  and  Logging,  §  4;  Pleading,  §§  34,  35; 
Prohibition,  |  10;  Taxation,  §  611;  Trial, 
g  398. 

I.  NATURE  AND  GROUNDS  IN  OEN- 

ERAI- 

(A)  Nature  and   Form  of  Remedy. 

g  7  (Tex.Civ.App.)  Where  a  party  could  have 
procure<l  relief  by  appeal  from  an  order  of  which 
he  complained,  he  is  not  entitled  to  an  injune- 
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tlon  to  give  him  the  same  reliet— WiUiamg  v. 
Watt,  171  S.  W.  268. 

<B)  Groanda  of  Relief. 
I  13  {Tex.Civ.App.)  Performance  of  official 
duty  will  be  enjoined  only  on  showing  that  the 
act  is  unlawful  and  will  result  in  a  private 
injury  to  complainant. — Marion  County  v.  Per- 
kins Bros.  Co.,  171  S.  W.  789. 

EX.  SUBXEOTS  OF  PROTEOTIOX  AMB 

BEriEF. 

(A)  Actions  and  Other  liesal  Proeeedlnara* 

S27  (Tex.Civ.App.)  That  a  receiver  is  tmfit 
or  is  not  properly  discharging  duties  of  his  of- 
fice is  not  ground  for  enjoining  him  from  acting, 
or  enjoining  parties  on  whose  petition  he  was 
appointed  from  further  prosecuting  their  suit, 
for  the  surety  on  the  receiver's  bond  is  liable 
for  any  misconduct.— Williams  v.  Watt,  171  S. 
W.  266. 

That  a  receiver  was  a  surety  upon  the  cost 
bond  of  the  plaintiff  at  whose  suit  he  was  ai>- 
pointed,  and  that  such  plaintiff  was  indebted  to 
the  corporation  for  which  the  receiver  was  or- 
dered, is  no  ground  for  enjoining  the  receiver 
from  acting ;  the  court  never  having  been  asked 
to  remove  bim,  nor  to  order  him  to  sue  plain- 
tiff.—Id- 

That  a  receiver  Is  selling  property  of  a  cor- 
poration to  himself  is  no  ground  for  enjoining 
him  from  continuing  to  act,  for  bis  bond  will 
protect  those  injured.— Id. 

Where  a  receiver  of  the  assets  of  a  corpora- 
tion was  ordered  by  the  court  to  sell  them,  he 
will  not  be  enjoined  from  selling  because  the 
assets  may  be  sacrificed. — Id. 

Where  a  receiver  of  a  corporation  was  ap- 
pointed, the  fact  that  the  trial  court  refused  to 
hear  the  plea  in  abatement  of  those  objecting  to 
the  appointment  until  he  tried  the  case  upon  the 
merits  is  no  ground  for  enjoining  the  receiver 
from  acting,  and  those  who  instituted  the  re- 
ceivership suit  from  continuing  to  prosecute  it. 

That  a  receiver  of  a  corporation  is  conducting 
the  business  at  a  loss,  while  it  had  been  before 
condncted  at  a  profit,  is  no  ground  for  enjoining 
him  from  continuing  to  act  as  such. — Id. 

(B)  Property,    Converances,    and    Incnm- 

brances. 

(36  (Mo.App.)  A  defendant  in  a  suit  to  en- 
join the  cutting  of  timber  may  not  show  that 
plaintiff  acquired  title  to  the  timber  fraudulent- 
ly, as  against  the  corporation  for  which  he  was 
an  agent.— Barron  v.  H.  D.  Williams  Cooper- 
age Co..  171  8.  W.  683. 
,  g  52  (McApp.)  Under  Rev.  St.  1909,  {  2534, 
injunction  lies  to  prevent  the  cutting  of  tim- 
ber under  a  claim  of  right.- Barron  v.  H.  D. 
WilUams  Cooperage  Co.,  171  S.  W.  683. 

(B)  Pnbllc  Oflleem  and  Board*  and  Mn- 
nlclpalltie*. 

1 80  rTex.Civ.App.)  Irregularities  which  may 
be  invoked  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  6319k,  to  contest  a  local  option  elec- 
tion, are  not  grounds  for  an  injunction  to  re- 
strain the  county  judge  from  publishing  the  re- 
sult.—Watson  v.  Cochran,  171  S.  W.  1067. 

{  85  (Tex.Civ.App.)  The  courts  have  no  power 
to  enjoin  the  county  court  or  judge  from  pub- 
lishing election  returns  and  declaring  the  result 
thereof  pursuant  to  statute,  irrespective  of  the 
validity  of  the  statute.— Watson  v.  Cochran,  171 
S.  W.  1007. 

(H)  Criminal  Acta.  Conaplraeiea,  and 
Proaecntlona. 

§  105  (Ark.)  Courts  of  equity  have  no  juris- 
diction to  interfere  by  injunction  with  criminal 
proceedings;  their  jurisdiction  to  be  confined 
solely  to  civil  and  property  rights. — Ferguson  v. 
Martinean.  171  8.  W.  472. 

Kirby's  Dig.  f  2454,  providing  for  an  inquest 
by  sheriffs  jury  into  the  insanity  of  persons 


sentenced  to  be  executed,  affords  such  person  a 
remedy  in  case  he  becomes  insane  after  trial. 
Hence  the  chancery  court  cannot,  on  the  ground 
that  such  person  has  no  other  remedy,  justify 
an  order  enjoining  his  execution. — Id. 

Regardless  of  statute,  one  convicted  and  sen- 
tenced to  execution  will,  where  he  becomes  in- 
sane after  trial,  be  granted  a  stay  of  execution. 
Uence  the  chancery  court  cannot  justity  an  or- 
der enjoining  execution  on  the  ground  that  the 
party  had  no  remedy  at  law. — Id. 

m.  ACTIOKS  FOR  INJUNCTIONS. 

I  1 13  (Tex.Civ.App.)  A  person  desirous  of  en- 
forcing a  covenant  restricting  the  use  of  land 
will  not  be  denied  an  injunction  for  that  pur^ 
pose  where  they  made  protest  upon  discovering 
the  intended  violation  and  instituted  suit  as  soon 
as  the  protests  were  shown  to  be  unavailing.— 
Hooper  v.  Lottman,  171  S.  W.  270. 

§  128  (Tex.Civ.App.)  In  a  suit  where  it  was 
sought  to  enjoin  a  receiver  appointed  at  the  suit 
of  stockholders  of  a  corporation  from  continuing 
to  act,  and  the  stockholders  from  prosecuting 
their  suit,  ewdence  held  insufficient  to  show 
that  the  stockholders  were  guilty  of  such  fraud 
in  procuring  their  stock  that  the  receivership 
should  be  set  aside.— Williams  v.  Watt,  171  8 
W.  266. 

rV.   PBEUMTNART  AND  INTERI.O01T- 
TORY  INJUNCTIONS. 

(A)  Oronnds  and  ProceedluKa  to  Proenre. 

t  143  (Tex.CIv.App.)  A  preliminary  injunction 
should  not  ordinarily  be  granted  without  notice: 
the  status  quo  being  maintained  iu  the  mean- 
time by  the  issuance  of  a  restraining  order.— 
Soto  V.  State,  171  8.  W.  279. 

g  152  (Tex.Civ.App.)  It  is  proper,  upon  the 
hearing  for  a  temporary  injunction  to  restrain 
a  receiver  from  acting,  to  refuse  to  restrain  the 
parties  at  whose  suit  he  was  appointed  from 
continuing  to  prosecute  their  suit.— Williams  v. 
Watt,  171  S.  W.  266. 

IN  PAIS. 

Se«  Estoppel,  f  110. 

INQUISITION. 

See  Insane  Persons,  {  26. 

INSANE  PERSONS. 

See  Cancellation  of  Instruments,  §  61;  Carri- 
ers, g|  281,  321 ;  Criminal  Law,  gg  311,  331, 
361,  "^683,  081 ;  Deeds,  |  68;  Homicide,  fg 
27,  151,  270,  204 ;   Injunction,  g  105. 

n.  INQUISITIONS. 

S  26  (Ky.)  An  inquest  adjudging  one  incom- 
petent to  manage  his  estate  was  conclusive  evi- 
dence of  his  condition  only  at  the  time  of  such 
inquest ;  and,  even  if  held  before  his  deed  was 
executed,  would  have  been  only  prima  facie 
evidence  of  incapacity. — Wathen  t.  Skagga,  171 
8.  W.  193. 

V.  FROFERTT   AND    CONVEYANCES. 

g6l  (Ark.)  The  conveyance  of  an  insane  per- 
son is  void  without  regard  to  the  adequacy  of 
the  consideration,  though  equity  will  more 
readily  intervene  if,  in  addition  to  mental  in- 
capacity, there  is  also'  inadequacy  of  considen- 
tion.— McEvoy  v.  Tucker,  171  S.  W.  888. 

§61  (Ky.)  The  deed  of  a  person  of  unsound 
mind  is  not  void,  but  merely  voidable. — Wathen 
v.  Skaggs,  171  S.  W.  193. 

VI.  CONTRACTS. 

J  73  (Tex.Civ.App-)  A  contract  of  an  insane 
person,  transferring  personal  property  for  care. 
hrld  voidable  only.— Hancock  v.  Hailc,  171  S. 
W.  1053. 
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{75  (Tez.CiT.App.)  The  extent  of  an  insane 
person's  liability  for  necessaries  is  their  reason- 
able value,  regardless  of  the  price  he  agreed  to 
pay— Hancock  v.  Haile,  171  S.  W.  1053. 

§  79  (Tex.Civ.App.)  Where  plaintiff,  while  in- 
sane, conveyed  personal  property  to  defendant 
in  consideration  of  care,  which  was  much  less 
in  value  than  the  property,  plaintiff  on  recovery 
could  recover  the  difference,  though  defend- 
ant's appropriation  did  not  amount  to  conver- 
sion.—Hancock  V.  Haile,  171  S.  W.  1053. 

Where  an  insane  person  transferred  property 
of  greater  value  than  the  value  of  necessaries 
furnished  by  the  transferee,  the  insane  person 
was  not  required  to  prove  a  tender  of  the  value 
of  the  necessaries  to  recover  the  difference.— Id. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Banking,  H  84, 
85;   Corporations,  §{  553,  556. 

INSPECTION. 

See  Master  and  Servant,  {  124. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  §§  763-S29 ;  Trial, 
{I  191-286. 

INSURANCE. 

See  Appeal  and  Error,  §§  1001,  1170 ;  Evidence, 
S  471;  Mortgages,  K  201.  618;  Pleading,  §§ 
291,  433;   Taxation,  $  230. 

in.  XMSITBANCE    AGENTS    AND 

BROKERS. 

(A)  Asency  tor  Inanrer. 

1 84  (Mo.App.)  In  an  action  by  an  insurance 
solicitor  for  the  balance  of  commissions  earned, 
where  defendant  claimed  that  its  written  offer 
of  oommis.sions  at  a  specified  rate  was  orallv 
modified  before  acceptance,  evidence  held  insuf- 
ficient to  support  a  judgment  for  plaintiff. — 
Ratcliffe  v.  Missouri  Benefit  Asa'n,  171  S.  W. 
.32. 

V.  THE  CONTRACT  IN  OENERAI- 
(A)   Na«iir«,   Re«viBltea,    and    Taltdttr. 

§  138  (Mo.App.)  One  unable  to  read,  who 
signs  an  application  for  insurance  upon  false 
representations  of  the  insurer's  agent  as  to  its 
contents,  is  not  bound  by  his  signature. — Colley 
V.  National  Live  Stock  Ins.  Co.,  171  S.  W.  663. 

(B)  Conatmetion  and  Operation. 

§  146  (Mo.App.)  In  cases  of  ambiguity,  an  in- 
snrance  policy  will  be  construed  most  strictly 
against  the  insurer.— Wiest  v.  United  States 
Health  &  Accident  Ins.  Co.  of  Saginaw,  Mich., 
171  S.  W.  570. 

{  146  (Mo.App.)  Different  provisions  of  an 
indemnity  insurance  policy  must  be  construed 
BO  as  to  be  in  harmony  with  each  other  and  to 
give  effect  to  each  if  possible,  although  such 
construction  is  favorable  to  the  insurer.— ^tna 
Life  Ins.  Co.  v.  Kansas  City  Electric  Light 
Co.,  171  S.  W.  580. 

§  150  (Mo.App.)  Indorsement  by  foreign  life 
insurance  company  on  back  of  policy,  without 
referring  to  it  in  the  policy  or  application,  hrld 
not  "part  of  the  policy"  within  Rev.  St.  1880, 
g  58.59,  as  amended  by  Laws  1895,  p.  197,  au- 
thorizing exemption  of  policy  from  sections  5856, 
6858.— Gibson  v.  State  Mut.  Life  Assur.  Co.  of 
Worcester,  Mass.,  171  S.  AV.  979. 

yi.  PREMIUMS.  DVES.  AND  ASSESS- 
MENTS. 

I  183  (Mo.App.)  In  an  action  by  an  indem- 
nity company  for  premium,  held,  that  the  rate 
was  governed  by  a  clause  providing  for  a  short 
term  rate  if  cancellation  of  the  policy  was  at 


the  request  of  the  assured,  and  not  by  a  special 
agreement  for  a  lower  rate,  if  the  assured  con- 
cluded at  the  end  of  the  first  year  to  carry  no 
liability  insurance. — ^^tna  Life  Ins.  Co.  v.  Kan- 
sas City  Electric  Light  Co.,  171  S.  W.  580. 

IX.  AVOIDANCE  OF  FOUOT  FOR  MIS- 

REPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)   Gronnda  In  Qeneral. 

!  264  (Mo.App.)  The  word  "misrepresenta- 
tion," in  Rev.  St.  1909,  {  6937,  relating  to  mis- 
representations in  obtaining  a  life  policy,  held 
to  include  warranties. — Dodt  v.  Prudential  Ins. 
Co.  of  America,  171  S.  W.  655. 

(C)  Mattera  Relating  to  Peraon  Inaared. 

{291  (Mo.App.)  A  life  policy  held  governed 
by  Rev.  St.  1909,  {  6937,  so  that  insurer  could 
not  defeat  a  recovery  for  insured's  misrepresen- 
tations as  to  the  condition  of  his  health,  unless 
that  condition  contributed  to  his  death. — Dodt 
T.  Prudential  Ins.  Co.  of  America,  171  8.  W. 
655. 

X.  FORFEITURE     OF     POLICY     FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY,  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(A)  Gronnda  In  General. 

{310  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4948,  misrepresenta- 
tions of  insured  hfid  not  a  defense  where  notice 
of  insurer's  refusal  to  be  bound  was  not  given 
within  90  days  after  notice  of  the  misrepresenta- 
tions.— Commonwealth  Bonding  &  Casualty  Ins. 
Co.  v.  Wright,  171  S.  W.  1043. 

(B)  Mattera   Relating   to   Property    or   Ia> 
tereat  Inanred. 

{ 334  (Mo.App.)  Assnred's  obligation  to  per- 
form the  terms  of  a  policy  requinng  him  to  call 
a  veterinary,  and  to  notify  the  insurer  of  the 
sickness  of  the  insured  animal  does  not  arise 
until  there  is  substantial  reason  for  believing 
the  animal  is  sick. — OoUey  v.  National  Live 
Stock  Ins.  Co..  171  S.  W.  663. 

{ 336  (Ky.)  Where  a  policy  insuring  proper- 
ty to  the  extent  of  three-fourths  of  the  value 
thereof  permitted  other  concurrent  insurance,  a 
subsequent  policy  on  the  same  property  to  the 
full  value  thereof  was  concurrent  insurance. — 
Connecticut  Fire  Ins.  Co.  v.  Union  Mercantile 
Co.,  171  S.  W.  407. 

XI.  ESTOPPEI..  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 

AVOID  OR  FORFEIT  POUCY. 

f\  387  (Tex.Civ.App.)  That  insurance  company 
owed  insured  to  move  his  building  held  not  to 
estop  it  from  relying  upon  the  breach  of  a  con- 
dition declaring  tliat  the  policy  should  be  void,  if 
the  premises  were  unoccupied  for  over  10  da.V8. 
—Fireman's  Fund  Ins.  Co.  v.  Lyon,  171  S.  W. 
801. 

Xm.  EXTENT   OF   lOSS   AND   LIA- 
BILITY OF  INSURER. 
(B)  Accident  and  Healtli  Inanrance. 

{ 530  (Mo.App.)  Where  an  accident  policy 
providing  an  indemnity  for  loss  of  one  hand 
declared  that  loss  of  the  member  meant  a  loss 
by  severance  at  or  above  the  wrist  joint,  the 
insured  cannot  recover  the  indemnity  for  the 
loss  of  all  of  his  hand,  except  the  little  finger, 
which  l>ecame  paralyzed. — Wiest  v.  United  States 
Health  &  Accident  Ins.  Co.  of  Saginaw,  Mich., 
171  S.  W.  570. 

XIV.   NOTICE   AND  PROOF   OF  LOSS. 

{553  (Ky.)  Insured  in  a  fire  policy  held  not 
guilty  of  fraud  and  false  swearing  in  proofs  of 
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I088  80  as  to  avoid  the  policy. — Connecticut  Fire 
Ins.  Co.  V.  Union  Mercantile  Co.,  171  S.  W. 
407. 

XV.  ADJUSTMENT  OF  LOSS. 

{ 574  (Mo.App.)  An  award  under  an  insur- 
ance policy  may  be  disregarded  if  the  arbitra- 
tors are  guilty  of  bad  faitb,  partiality,  or  mis- 
conduct substantially  affecting  the  result- 
Jones  V.  Orient  Ins.  Co.,  171  S.  W.  28. 

§579  (Mo.App.)  Where  a  payment  of  a  sum 
less  than  due  on  a  life  policy  was  made  before 
the  beneficiary  had  commenced  or  threatened 
litigation,  or  had  made  demand  for  payment, 
and  was  not  made  by  way  of  compromise,  the 
beneficiary  could  sue  on  the  policy  for  the  full 
amount  due. — Dodt  v.  Prud^tial  Ins.  Co.  of 
America,  171  S.  W.  655. 

XVni.   ACTIONS  ON  FOUOIES. 

§  629  (Ky.)  A  petition  in  an  action  on  a  fire 
policy,  which  fails  to  allege  that  the  property 
destroyed  had  some  value,  held  defective. — Con- 
necticut Fire  Ins.  Co.  v.  Union  Mercantile  Co., 
171  S.  W.  407. 

§635  (Ky.)  In  action  on  accident  insurance 
policy,  petition  held  to  sufficiently  allege  that 
death  resulted  independently  of  all  other  causes 
from  bodily  injuries  through  external,  violent, 
and  accidental  means. — Philadelphia  Life  Ins. 
Co.  v.  Farnsley's  Adm'r,  171  S.  W.  1004. 

§  639  (Ky.)  In  action  on  policy,  plaintiff  held 
not  required  to  negative  death  by  suicide  in 
pleading,  whether  liability  is  excluded  by  a 
proviso  or  an  exception,  and  by  a  distinct 
clause,  or  by  a  provision  in  the  principal  clause. 
—Philadelphia  Life  Ins.  Co.  v.  Farnsley's  Adm'r, 
171  S.  W.  1004. 

§  660  (Mo.App.)  In  action  on  insurance  policy 
on  practically  new  automobile,  testimony  of  cost 
of  replacing  damaged  parts  held  not  objection- 
able because  witnesses  estimated  such  cost  at 
the  cost  of  new  parts,  without  deduction  for 
depreciation.^Iones  v.  Orient  Ins.  Co.,  171  S. 
W.  28. 

{661  (Ky.)  Where  parts  of  insured's  books  of 
account,  including  those  showing  its  inventories 
and  cash  sales  were  destroyed,  tlie  action  of  the 
court  in  adopting  the  banic  deposits  made  in  the 
name  of  insured,  together  with  the  unpaid  ac- 
counts and  bills  receivable,  as  a  basis  for  ascei 
taining  the  amount  of  the  loss  held  not  errone- 
ous.— Connecticut  Fire  Ins.  Co.  v.  Union  Mer- 
cantile Co.,  171  S.  W.  407. 

The  court,  in  determining  the  amount  of  a  fire 
loss,  held  not  authorized  to  take  from  the 
amount  of  sales  of  merchandise  item  of  expenses 
either  paid  out  of  money  not  deposited  in  bank 
or  out  of  merchandise. — Id. 

§  665  (Mo.App.)  Evidence  held  to  support 
finding  that  th?  conduct  of  the  arbitrator  ap- 
pointed by  the  company  prevented  a  fair  ap- 
praisement—Jones v.  Orient  Ins.  Co.,  171  S. 
W.  28. 

{ 665  (Mo.App.)  The  jury  may  infer  that  an 
insured  animal  died  from  some  disease  common 
to  the  species,  from  the  fact  that  the  animal  was 
found  dead  with  no  external  mark  of  violence. — 
CoUey  V.  National  Live  Stock  Ins.  Co.,  171  S. 
W.  663. 

1 665  (Tex.Civ.App.)  In  an  action  on  a  fire 
policy,  evidence  held  not  to  show  that  insured, 
on  procuring  permission  to  move  a  building,  se- 
cured a  waiver  of  a  condition  avoiding  the  poli- 
cy if  the  premises  remained  vacant  for  over  lO 
days.— Fireman's  Fund  Ins.  Co.  v.  Lyon,  171  S. 
W.  801. 

J  665  (Tex.Civ.App.)  In  action  on  health  and 
accident  insurance  policy,  evidence  held  to  sup- 
port a  verdict  for  $100  as  attorney's  fees  un- 
der Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
4746.— Commonwealth  Bonding  &■  Casualty  Ins. 
Co.  V.  Wright,  171  S.  W.  1043. 

§666  (Mo.App.)  The  jury  may  find  that  the 
insurer's  refusal  to  "pay  was  vexatious  from  the 
failure  to  establish  the  grounds  on  which   the 


refusal    was    based. — Colley   t.    National    LI. 
Stock  Ins.  Co.,  171  S.  W.  663. 

§  668  (Mo.App.)  In  an  action  on  a  life  po'i  - 
the  allowance  of  damages  for  veratioua  r»-fi5v 
to  pay  and  for  counsel  fee  held  for  the  jury.  -1 
der  Rev.  St.  1009,  |  7068,  and  the  court  on  s-- 
peal  will  not  interfere  therewith. — I>odt  v.  I"r: 
dential  Ins.  Co.  of  America,  171  S.  W.  OTiTy 

§  670  (Tex.Civ.App.)  In  action  on  insurar-  • 
policy  verdict  for  specified  amount,  "with  !. 
per  cent,  interest,"  held  to  justify  judgnivnt  f  •: 
12  per  cent,  damages  for  delay,  under  Vem-<n. 
Sayles'  Ann.  Civ.  St  1914,  art.  474«.— <.V.z,- 
monwealth  Bonding  &  Casualty  Ins.  Co.  t. 
Wright,  171  S.  W.  1043. 

§  675  (McApp.)  After  a  refusal  to  pay,  a  d^ 
mand  is  not  necessary  to  the  right  to  attomejf 
fees  for  the  insurer's  vexations  refusal  to  i^y  — 
Colley  V.  National  Live  Stock  Ins.  Co.,  171  S. 
W.  663. 

XX.   mmiAXi    BENEFIT   IXaXJTLAXCE. 

(A)  Corporattona  and  AsaoclaitioBs. 

§693  (Tei.Civ.App.)  By-law  that  abscnct  « 
disappearance  of  member  should  not  be  evidenn 
of  his  death  held  void  under  Rev.  St.  1911,  an 
5707,  creating  a  presumption  of  death  from  at- 
sence  for  seven  years. — Supreme  Ruling  of  Fr»- 
ternal  Mystic  Circle  v.  Hoskins,  171  S.  W.  81:: 

§694  (Mo.App.)  Initiation  is  a  conditioD  pn- 
cedent  to  membership  in  an  insurance  benefit 
association. — Gilmore  v.  Modem  Brotherhood  of 
America,  171  S.  W.  629. 

§697  (Tex.Civ.App.)  Under  Bev.  St.  Wll, 
art.  4847,  declaring  that  a  local  branch  of  1 
fraternal  association  cannot  waive  any  pro- 
visions of  the  laws  and  constitution  of  the  as- 
sociation, the  association  cannot  be  estopped  :>} 
the  conduct  of  a  local  body. — Grayson  v.  Graad 
Temple  and  Tabernacle  in  State  of  Texas  -rf 
Knights  and  Daughters  of  Tabor  of  the  lata- 
national  Order  of  Twelve,  171  S.  W.  483. 

§699  (Tex.Civ.App.)  Member  of  society  «li» 
disappeared  before  assumption  of  society's  cim- 
tracts  by  defendant,  but  whose  dues  w.ete  paid. 
held  a  contributing  member  in  ^ood  standinj" 
and  a  finding  that  he  was  a  "living  menit>»r" 
was  warranted,  notwithstanding  Elev.  St  l!)n, 
i  5707.— Supreme  Ruling  of  Fraternal  Mjsti; 
Circle  V.  Hoskins,  171  S.  W.  812. 

(B)  The  Contract  In  Geaerml. 

§  723  (Ky.)  Where  an  answer  in  an  applica- 
tion is  material  and  untrue,  the  fact  that  ap- 
plicant might  have  forgotten  would  not  entitle 
liim  to  recovery;  but  where  an  applicant  stat-^ 
in  good  faith  tliat  he  never  bad  had  a  certain 
disease,  and  there  was  no  evidence,  or  only  on- 
flicting  evidence  as  to  whether  he  knew  that 
he  had  had  such  disease,  the  literal  antruth  of  hu 
answer  would  not  defeat  a  recovery. — Broth-r- 
hood  of  Railroad  Trainmen  v.  Swearingen,  171 
S.  W.  455. 

(D)  Forfeltnre  or  Snspenaton. 

§750  (Tex.Civ.App.)  Under  Rev.  St  1911. 
art.  4834,  a  death  benefit  cannot  be  recovp^-d 
where  the  member  was  in  default  in  his  asep!..*- 
ments,  and  the  certificate  provided  that  no  bene- 
fit could  be  recovered  in  such  event. — Grayson  v. 
Grand  Temple  and  Tabernacle  in  State  of  Teias 
of  Knights  and  Daughters  of  Tabor  of  the  In- 
ternational Order  of  Twelve,  171  S.  W.  489. 

§755  (Tex.Civ.App.)  Benefit  society,  by  fail- 
ing to  suspend  member  who  disappeared,  and 
continuing  to  accept  dues  and  assessments,  hrl^ 
to  have  waived  its  right  to  suspend  him  pursu- 
ant to  its  laws,  and  estopped  from  assertini;  a 
suspension. — Supreme  Ruling  of  Fraternal  Mys- 
tic Circle  v.  Hoskins,  171  S.  W.  812. 

(F)  Action*  for  Benellta. 

§  805  (Ky.)  Fraternal  beneficiary  associa- 
tions, may,  by  adopting  a  constitution  and  by- 
laws, provide  reasonable  rules  for  settling  their 
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own  disputes,  and  may  establish  their  own  tri- 1 
bunals  tiiereior,  and  members  must  conform  to 
its  reasonable  regulations  and  exhaust  their 
remedies  within  the  association  before  the  courts 
will  take  cognizance  of  their  grievances. — Broth- 
erhood of  Railroad  Trainmen  v.  Swearingen, 
171  S.  W.  455.      • 

Claimant  under  a  certificate  of  a  fraternal 
insurance  association  lield  to  have  exhausted 
her  remedies  within  the  order,  as  required  by  its 
constitution,  before  appealing  to  the  courts.— 
Id. 

§817  (Mo.App.>  The  presumption  that  a  cer- 
tificate was  regularly  deposited  in  proper  hands 
cannot  l>e  permitted  to  contradict  plain  uncon- 
troverted  facts  as  to  how  it  got  into  the  hands 
of  the  individual. — Oilmore  v.  Modem  Brother- 
hood of  America,  171  S.  W.  629. 

1818  (Mo.App.)  In  an  action  on  a  certificate, 
defended  on  the  ground  that  it  was  delivered 
without  necessary  initiation,  it  was  not  error  to 
refuse  evidence  of  a  contrary  custom  without 
an  offer  to  show  the  number  of  certificates  thus 
delivered,  or  such  a  course  of  dealing  neces- 
sarily known  tP  the  Supreme  Lodge,  and  that 
decedent  knew  that  they  were  thus  delivered. — 
Gilmore  v.  Modern  Brotherhood  of  America, 
171  S.  W.  629. 

In  action  on  certificate,  defended  on  the 
ground  that  it  was  delivered  without  initiation, 
required  by  defendant's  by-laws,  authorized  by 
Laws  1911,  p.  292,  g  22,  prohibiting  a  waiver  of 
such  a  provision  by  subordinate  officers  and  re- 
quiring such  initiation,  such  by-laws  were  ad- 
missible.— Id. 

1 819  (Ky.)  Evidence  held  to  sustain  a  finding 
that  the  insured  did  not  make  false  statements 
in  his  application  for  membership  in  regard  to 
his '  employment  as  an  assistant  yardmaster. — 
Brotherhood  of  Railroad  Trainmen  v.  Swearing- 
en,  171  8.  W.  455. 

§  8 1 9  (Mo.App.)  A  prima  fade  showing  by 
certified  copy  of  a  license  under  Laws  1911,  p. 
290,  I  16,  that  the  licensee  is  a  fraternal  bene- 
fit society  is  sufficient,  in  the  absence  of  con- 
trary evidence,  to  bring  it  within  the  provisions 
of  the  law  relating  thereto.— Gilmore  v.  Modern 
Brotherhood  of  America,  171  S.  W.  629. 

(  825  (Ky.)  Whether  insured  made  false  state- 
ments In  his  application  as  to  the  condition  of 
his  health,  held  properly  left  to  the  jury.— Broth- 
erhood of  Railroad  Trainmen  v.  Swearingen, 
171  S.  W.  455. 

Whether  the  question  whether  insured  ever 
had  any  disease  of  the  urinary  organs  was  un- 
derstood by  him,  and,  if  so.  whether  his  nega- 
tive answer  was  false  because  he  had  suffered 
from  and  been  treated  for  kidney  disease,  held 
for  the  jury.— Id. 

1 825  (Mo.App.)  In  an  action  on  certificate, 
defended  on  the  ground  that  it  was  delivered 
without  initiationj  req\iired  by  defendant's  by- 
laws, as  a  condition  precedent  to  membership, 
evidence  as  to  the  fact  of  an  initiation  held  in- 
sufllcient  to  go  to  the  jury.— Gilmore  v.  Modern 
Brotherhood  of  America,  171  S.  W.  629. 

INTENT. 

See  Abduction,  {  9 ;  Constitutional  Law,  1 13 ; 
Covenants,  g  21 ;  Dedication,  {{  1,  15 ;  Gifts, 
S  16;    Wiils,  S  452. 

INTEREST. 

See  Corporations,  {  320;  Trover  and  Conver- 
sion, S  63;  Usury ;   Witnesses,  {{  372-377. 

nr.  REOOVERT. 

{ 66  (Tex.Civ.App.)  In  trover  for  conversion, 
pleadings  held  to  entitle  plaintiff  to  inter- 
est from  March  21,  1S9S,  and  not  from  Janu- 
ary   8,    1900.— Hancock   v.    Haile,   171    S.    W. 


INTERPLEADER. 

See  Garnishment,  f  133. 

INTERROGATORIES. 

See  Depositions;    Trial,  §g  350,  356. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  H  838,  404;   Landlord  and 
Tenant,  |  34. 

I.   POWER  TO  OOHTROI,  TRAFFIC. 

i  6  (Tex.Cr.App.)  The  Legislature  may  enact 
laws  defining  offenses  for  new  conditions  aris- 
ing under  the  prohibition  law,  to  aid  in  the 
prevention  of  illegal  sales. — Johnson  v.  State, 
171  S.  W.  211j^  following  Fitch  v.  Same,  127 
S.  W.  1040,  58  Tex.  Cr.  R.  366 ;  Payne  v.  Same, 
129  S.  W.  1197. 

{  6  (Tex.Cr.App.)  As  to  shipment  and  delivery 
of  intoxicating  liquor  wholly  within  the  state, 
the  Legislature  alone  has  authority  to  deal,  so 
far  as  it  may  be  necessary  to  protect  the  public 
health,  morals,  and  welfare. — Longmire  v.  State, 
171.  S.  W.  1165. 

Under  Const,  art.  16,  {  20,  authorizing  prohi- 
bition, the  Legislature  must  pass  all  laws  neces- 
sary to  prevent  illegal  sales  of  liquor. — Id. 

U.   OONSTZTimONAXJT-r  OF  AOT8 
AKD  ORDINANOES. 

{  14  (Tex.Cr.App.)  The  Allison  Act  prohibit- 
ing the  shipment  of  intoxicating  liquors  into 
prohibition  territory,  is  constitutional. — John- 
son v.  State,  171  S.  W.  211. 

m.  X.OCAX.  OPTION. 

J  39  (Tex.Cr.App.)  In  the  absence  of  a  con- 
test of  an  election  adopting  prohibition  in  a 
county,  the  court  must  presume,  on  a  trial  for 
violating  the  prohibition  law,  that  the  steps 
to  enact  prohibition  were  legal. — Longmire  v. 
State,  171  S.  W.  1165. 

§40  (Tex.Cr.App.)  The  AlUson  Act  applies 
to  a  county  which,  prior  to  its  enactment,  had 
adonted  prohibition.— Longmire  v.  State,  171 
S.  W.  1165. 

rV.   UCENBES  AND  TAXES. 

i  66  (Ark.)  A  petition  to  the  county  court  un- 
der the  Going  Law,  for  the  issuance  of  a  liquor 
license  for  a  period  authorized  by  law  is  not  in- 
sufficient for  failure  to  allege  the  year  the  li- 
cense is  to  issue. — Argenta  Retail  Liquor  Deal- 
ers' Ass'n  V.  McClure,  171  S.  W.  904. 

Under  the  Going  Law,  it  is  'no  objection  to  a 
petition  for  license  in  a  city  that  another  peti- 
tion in  the  same  year  had  been  set  aside  for  an 
insufficient  number  of  signers. — Id. 

VI.    OFFEHSEB. 

{  r38  (Tex.Cr.App.)  Under  Allison  Act,  H  2- 
10,  defendant's  act  as  an  agent  in  purchasing  for 
and  carrying  a  bottle  of  whisky  to  another  for 
his  individual  use  held  not  an  offense.— Ex 
parte  Hopkins,  171  S.  W.  1163. 

S  138  (Tex.Cr.App.)  Transportation  of  liquor 
from  wet  territory  in  the  state  into  dry  terri- 
tory by  a  citizen  thereof  for  his  own  use  or  as 
agent  for  another  for  his  own  use  is  not  a 
violation  of  Allison  Act.— Longmire  v.  State, 
171  S.  W.  1165. 

Vm.  CRIMINAL  PROSECUTIONS. 

{205  (Tex.Cr.App.)  An  indictment  charging 
the  transportation  and  delivery  of  intoxicating 
liquor  in  prohibition  territory,  which  alleges 
that  on  a  designated  date  an  election  was  held 
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under   proper   authority   and    that   prohibition 
was  adopted,  was  sufficient,  without  naming  the 
various   voting  precincts  in  the   county.— John- 
son V.  State,  171  S.  W.  211. 
§210  (Tex.Cr.App.)  Under  Allison  Act,  §§  2- 

4,  12,  an  indictment  charging  transportation  of 
liquor  into  a  prohibition  county  need  not  allege 
whether  the  transportation  was  interstate  or 
intrastate.— Longmire  v.  State,  171  S.  W.  1165. 

§  223  (Ark.)  In  a  prosecution  for  taking  or- 
ders for  the  sale  of  intoxicants  in  nonlicense 
territory,  the  state  need  not  limit  the  proof  to 
any  particular  order,  but  may  show  any  and 
all  orders  taken  within  a  year  prior  to  the  date 
of  the  prosecution. — Sanders  v.  State,  171  S.  W. 
142. 

S23I  (Tex.Cr.App.)  On  a  trial  for  carrying 
intoxicating  liquor  into  prohibition  territory, 
the  testimony  of  an  officer  seizing  the  valise  of 
accused,  which  he  had  carried  into  the  terri- 
tory, that  the  bottles  in  the  valise  contained 
whisky,  was  admissible.— Johnson  v.  State,  171 

5.  W.  213. 

i  236  (Tex.Cr.App.)  On  a  trial  for  unlawfnUy 
transporting;  and  delivering  intoxicating  liquor 
in  prohibition  territory  from  another  point  in 
the  state,  evidence  held  to  sustain  a  conviction. 
-Johnson  v.  Stote,  171  S.  W.  211. 

§236  (Tex.Cr.App.)  In  a  prosecution  for  en- 
gaging in  the  business  of  selling  intoxicating 
liquors,  evidence  held  sufficient  to  support  a  con- 
viction.—Waits  v.  State,  171  S.  W.  708. 

IX.   SEABOHES.  SEIZURES.  AND  FOB- 
FEITUBES. 

1 257  (Tex.)  Parties  voluntarily  assisting  of- 
ficers in  raiding  plaintiff's  hotel  and  wrongfully 
carrying  away  his  stock  of  liquors,  knowing  the 
warrant  was  illegal,  held  liable  to  plaintiff  in 
damages. — Cartwright  v.  Canode,  171  S.  W. 
696. 

X.  ABATEMENT  AND  INJUNCTION. 

i260  (Tex.Civ.App.)  The  rule  that  a  bona 
fide  club,  selling  liquor  to  its  members  only 
without  profit,  and  organized  for  a  lawful  pur- 
pose, is  not  engaged  in  selling  intoxicating  liq- 
uor, and  cannot  be  enjoined  as  a  disorderly 
house  under  Pen.  Code  1911,  arts.  496,  50-3, 
does  not  apply  to  clubs  not  organised  in  good 
faitb.— Soto  V.  Sute,  171  S.  W.  279. 

i  274  (Tex.Civ.App.)  A  petition  alleging  the 
use  of  certain  premises  by  a  club  for  the  sale 
of  intoxicating  liquor  without  a  license  held 
sufficient  to  justify  an  injunction  against  its 
continued  maintenance  as  a  disorderly  house  un- 
der Pen.  Code  1911,  arts.  496,  505.— Soto  v. 
State,  171  S.  W.  279. 

Prayer  in  a  petition  for  injunction  to  enjoin 
a  liquor  nuisance  as  a  disorderly  lioiise  held 
sufficiently  broad  ito  authorize  a  preliminary  in- 
junction.— Id. 

TTnder  Pen.  Code  1911,  art.  505.  a  verified  pe- 
tition is  not  essential  to  the  issuance  of  a  pre- 
liminary injunction  in  proceedings  to  enjoin  a 
liquor  nuisance  as  a  disorderly  house. — Id. 

§277  (Tex.Civ.App.)  Under  Pen.  Code  1911, 
arts.  406,  503,  an  injunction  restraining  defend- 
ants from  using_  premises  for  the  sale  or  keep- 
ing for  sale  spirituous,  etc.,  liquors,  held  too 
broad ;  the  court  being  authorized  to  restrain 
such  acts  only  when  done  without  a  license. — 
Soto  V.  State,  171  S.  W.  279. 

JEOPARDY. 

See  Criminal  Law,  {  198. 

JOINDER. 

See  Action,  {  50 ;   Indictment  and  Information, 
{  125. 

JOINT-STOCK  COMPANIES. 

«  19  (Tex.Civ.App.)  Under  Rev.  St.  1911,  i 
6153,  facts  held  to  authorize  personal  judgment 


against  members  of  joint-stock  company.— Bas- 
trop ft  Austin  Bayou  Rice  Growers'  Ass'n  v. 
Cochran,  171  S.  W.  2»4. 

In  an  action  against  a  joint-stock  association 
and  certain  of  its  members  individually,  the 
fact  that  the  judgment  did  not  formally  read 
that  the  property  of  the  association  should  b« 
exhausted  before  executions  against  the  prop- 
erty of  individual  members,  held  not  to  vitiate 
it,  because  Rev.  St  1911,  |  6153,  expressly 
so  provides. — Id. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Court  Commissioners ;  Courts;  Injunction. 
§§  80,  86;   Justices  of  the  Peace;   Trial,  (  29. 

in.   RIGHTS.  FODTEBS,  DUTIES,  AND 
UABII.ITIE8. 

i  25  (Tex.Civ.App.)  A  special  county  judge 
elected  by  the  members  of  the  bar  in  the  ati- 
sence  of  the  county  judge  under- Rev.  St.  1911, 
art.  1741,  may  try  cases  iri  which  the  county 
judge  would  be  disqualified.- Ford  v.  Simmons, 
171   S.  W.  1077. 

Special  county  judge  elected  by  members  of 
bar  under  Rev.  St.  1911,  art.  1741,  held  to 
have  jurisdiction  to  try  case,  though  Governor 
had  appointed  special  judge,  who  had  not  qual- 
ified, to  try  such  case  under  article  1738. — Id. 

IT.   DIBQUAUFICATION  TO  ACT. 

1 45  (Tex.Civ.App.)  A  judge  is  related  to  his 
wife's  first  cousin  by  affinity,  although  nut  to 
the  husband  of  such  cousin,  and,  where  a  judg- 
ment against  the  husband  would  adversely  affect 
the  community  interest  of  his  w^ife's  cousin,  be 
is  disqualified.— Seabrook  v.  First  Nat.  Bank 
of  Port  Lavaca,  171  S.  W.  247. 

§51  (Tex.Giv.App.)  The  question  of  the  dis- 
qualification of  the  trial  judge  may  be  raised 
by  a  motion  for  new  trial. — Seabrook  v.  First 
Nat.  Bank  of  Port  Lavaca,  171  S.  W.  247. 

§  56  (Tex.Civ.App.)  A  disqualified  judge  can- 
not enter  a  decree  or  order  agreed  to  by  the 
parties,  and  any  judgment  rendered  by  him  must 
be  reversed. — Seabrook  v.  First  Nat.  Bank  of 
Port  Lavaca,  171  S.  W.  247. 

JUDGMENT. 

See  Appeal  and  Error;  Attachment,  |  203: 
Costs,  I  238;  Counties,  §  222;  Criminal 
Law,  §981;  Execution,  §  171 ;  Oamishment: 
Husband  and  Wife,  §  268;  Insurance,  §  670: 
Joint-Stock  Companies,  §  19;  Mortgages.  f§ 
292,  298 ;  Municipal  Corporations,  |(  18.  .33 : 
Partition,  §  95 ;  Pledges,  §§  53,  57 ;  Sequestra- 
tion, §  20;  Usury,  §  22;  Vendor  and  Pur- 
chaser, §  286 ;   WilU,  |  353 ;   Witnesaea,  §  78. 

I.  NATUBE  AND  ESSENTIALS  EN 
GENEBAI- 

f  17  (Tex.Civ.App.)  A  personal  judgment 
against  a  nonresident  is  not  supported  by  con- 
structive service,  and  attachment  of  property. — 
Findlay  v.  Lumsden,  171  S.  W.  818. 

rV.   BT   DEFAXn.T. 
(A)  Reanlattea   and   Vallditr. 

§  101  (Tex.Civ.App.)  A  petition  good  an 
against  general  demurrer  will  sustain  a  default 
judgment.— Findlay  v.  Lumsden,  171  S.  W.  81s. 

A  petition  praying  for  judgment  on  notes 
against  "plaintiff"  is  not  bad  on  general  demur- 
rer, and  will  sustain  a  default  judgment. — Id. 

VI.   ON  TBtAX,  OF  ISSUES. 

(C)  CoDformttT    to    ProeesB,    PleiullBacm. 
Proofa,  And  Verdict  or  FlndlBsa. 

§  248  (Tex.Civ.App.)  A  money  judgment  for 
deficiency  in  purchase  price  Jn  favor  of  a.  cor- 
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poration  suing  to  set  aside  an  alleged  nnao- 
thorized  conveyance  of  land  by  its  officers  held 
without  support  in  the  pleadings  or  evidence. — 
Patterson  v.  Sylvan  Beach  Co.,  171  S.  W.  515. 

{ 252  (Mo.App.)  Where  plaintiff's  petition 
justifies  the  relief  to  which  plaintiff  is  entitled, 
it  may  be  granted,  though  it  is  somewhat  dif- 
ferent from  the  apeciiic  relief  sought — Ruther- 
ford V.  Sample,  171  S.  W.  578. 

1 253  (Mo.App.)  Where  a  petition  averred  the 
value  of  each  thing  destroyed,  the  recovery 
cannot  exceed  the  total  of  the  items. — First  Nat. 
Realty  &  Loan  Co.  v.  Mason,  171  S.  W.  971. 

1256  (Tex.Civ.App.)  When  a  special  verdict 
has  been  returned,  the  trial  court,  in  rendering 
judgment,  cannot  disregard  a  finding  on  a  mate- 
rial issue,  even  though  such  finding  has  no  snp- 
port  whatever  in  the  testimony.— Houston  &  T. 
C.  R.  Co.  V.  Smallwood,  171  S.  W.  292. 

S  256  (Tez.Civ.App.^  In  an  action  to  enjoin  a 
city  from  claiming  land  for  a  public  street, 
where  the  jury  found  that  plaintiffs  ancestor 
intended  to  dMicate,  held  that  the  court,  if  of 
opinion  that  the  evidence  did  not  show  such 
intention,  could  not  give  judgment  for  plaintiff, 
but  should  have  granted  a  new  trial.— -City  of 
Kaufman  v.  French,  171  S.  W.  831. 

i  256  (Tez.Oiv.App.)  A  judgment  must  follow 
the  verdict,  though  there  be  good  grounds  to 
set  the  verdict  aside  on  a  motion  for  new  trial. 
—Hancock  v.  Haile,  171  S.  W.  1053. 

X.  EQUITABLE   BXI.IEF. 

(A)  Hatnre  of  Remedr  and  Gronads. 

1427  (Tex.Civ.App.)  An  agreement  by  plain- 
tiff's attorney  to  dismiss  held  within  the  scope 
of  his  authority,  so  that  defendant  could  have 
a  judgment  thereafter  obtained  without  notice 
vacated.— Texas  &  P.  Ry.  Co.  v.  Miller,  171  S. 
W.  1069. 

J  449  Crex.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  4647,  a  judgment  debt- 
or cannot  ask  to  have  the  enforcement  of  a 
judgment  against  him  restrained  pending  the 
outcome  of  proceedings  in  another  court  in 
which  he  was  garnished  unless  he  tenders  the 
difference  between  the  amount  of  the  judgment 
and  the  amount  of  the  claim  in  the  garnishment 
proceedings.— Barcus  v.  O'Brien,  171  S.  W.  492. 

(B)   JnrtadlctlOB  and  ProneedlBc*- 

1456  (Tex.Civ.App.)  Rev.  St.  1911,  art.  4648, 
does  not  apply  to  an  equitable  suit  to  vacate 
a  judgment,  the  time  for  which  is  limited  by 
article  5690.— Texas  &  P.  Ry.  Co.  v.  Miller,  171 
S.  W.  1009. 

{  460  (Tex.Civ.App.)  A  suit  held  to  be  a  suit 
to  vacate  the  judgment.— Texas  &  P.  Ry.  Co.  v. 
Miller,  171  S.  W.  1069. 

Xm.   MERGER  AHD  BAR  OF  CAUSES 
OF  ACTIOH  AlTD  DEFENSES. 

(A)   Jadvmenta    OperatlTe  «■   Bar. 

I  540  (Mo.App.)  Former  judgment  on  the  mer- 
its held  an  absolute  bar  to  another  suit  between 
the  parties,  on  the  same  cause  of  action. — La 
Hue  V.  Kempf,  171  S.  W.  588. 

(B)  Causes  ot  Action  and  Defeases  Merg- 
ed, Barred,  or  Coneladed. 

S  598  (Ark.)  In  an  action  for  the  flooding  of 
plaintiff's  land,  by  the  construction  of  a  railway 
embankment,  held  that  the  injury  was  perma- 
nent and  all  recoverable  in  one  action. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Brjindidge,  171  S. 
W.  859. 

XIV.   OONOX.USIVENESS   OF  ADJUI>I< 
CATIOH. 

(B)    Persons   Coneladed. 

{701  (Mo.App.)  A.  judgment  in  favor  of  a 
corporation  sued  for  the  conversion  of  corporate 


Stock  by  its  secretary  held  not  conclusive 
against  the  liability  of  the  secretary  in  an  indi- 
vidual action.— Mayger  v.  Nichols.  171  S.  W. 
593. 

8  702  (Mo.)  The  ordinary  rules  of  res  ju- 
dicata and  estoppel  by  judgment  apply  to  ac- 
tions by  the  state  for  the  collection  of  taxes.— 
State  ex  rel.  Blair  v.  Center  Creek  Mining  Co., 
171  S.  W.  356. 

$  712  (Ky.)  A  judgment  is  not  conclusive  on 
the  issue  of  the  proper  location  of  a  patent 
for  land,  where  the  owner  was  not  a  party  to 
the  action. — New  Era  Land  Co.  v.  Cbilds,  171 
S.  W.  417. 

(O)  Matters  Coneladed. 

{713  (Mo.)  While,  as  to  the  same  cause  of 
action,  a  judgment  is  conclusive  upon  all  mat- 
ters which  could  have  been  decided,  yet  in  a  sec- 
ond action  between  the  same  parties  upon  a 
different  claim  or  demand,  the  prior  judgment 
operates  as  an  estoppel  only  as  to  those  matters 
in  fact  decided. — State  ex  rel.  Blair  v.  Center 
Creek  Mining  Co.,  171  S.  W.  356. 

A  judgment,  in  an  action  for  city  taxes  held 
not  to  estop  plaintiff  from  asserting,  in  a  suit 
for  subsequent  taxes,  that  defendant's  property 
was  properly  included  within  the  city  limits. 
— ^Id. 

{713  (Mo.App.^  Former  judgment  on  the 
merits  is  conclusive  in  another  suit  between  the 
parties,  on  the  same  cause  of  action,  as  to  all 
matters  of  claim  or  defense  which  were  or  might 
have  been  set  up. — La  Rue  v.  Kempf,  171  S.  W. 
588. 

The  doctrine  of  "res  adjudicata"  on  former 
adjudication  goes  upon  the  theory,  on  the  one 
hand,  that  it  is  to  the  interest  of  the  state  that 
there  should  be  an  end  to  litigation,  and,  on  the 
other  hand,  that  the  individual  shall  not  be 
twice  vexed  for  the  same  cause.— Id. 

{ 735  (Mo.App.)  Estoppel  of  a  previous  ad- 
judication of  a  question  upon  which  liability 
hinges^  in  a  subsequent  suit  on  a  different  cause 
of  action  held  to  operate  only  as  to  those  mat- 
ters in  issue,  upon  the  determination  of  which 
the  judgment  was  actually  rendered. — La  Rue  v. 
Kempf,  171  S.  W.  588. 

The  judgment  of  a  court  of  concurrent  or 
exclusive  jurisdiction  is  not  evidence  of  any 
matter  which  came  collaterally  in  question, 
though  within  its  jurisdiction,  nor  of  any  mat- 
ter incidentally  cognizable,  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment. 
— Id. 

{  741  (Mo.App.)  The  judgment  of  a  court  of 
concurrent  or  exclusive  jurisdiction  is  not  evi- 
dence of  any  matter  to  be  inferred  by  argument 
therefrom.— La  Rue  v.  Kempf,  171  S.  W.  588. 

{743  (Ark.)  A  judgment  enjoining  a  district 
of  a  county  from  erecting  a  courthouse  on  part 
of  a  parcel  of  land  is  not  an  adjudication  that 
the  district  had  title  to  the  remaining  portion. 
—Jennings  v.  Ft.  Smith  Dist  of  Sebastian 
County,  171  S.  W.  920. 

§  744  (Mo.App.)  In  an  action  by  a  divorced 
wife,  awarded  the  custody  of  minor  children, 
against  her  former  husband  to  recover  for  their 
maintenance,  defended  on  the  ground  of  a  re- 
lease by  an  agreement  under  which  defendant 
paid  money  in  satisfaction  of  his  liability,  a 
former  suit  by  plaintiff  for  maintenance,  in 
which  defendant  pleaded  the  same  agreement 
and  had  judgment,  heU,  as  a  matter  of  law,  an 
estoppel  against  the  subsequent  action. — La 
Rue  V.  Kempf,  171  S.  W.  688. 

XV.  UEN. 

{  772  (Tex.Civ.App.)  A  mistake  in  the  amount 
of  a  judgment  does  not  render  the  lien  ineffec- 
tive, and  a  correction  does  not  destroy  the  lien 
as  of  the  date  of  entry  of  judgment. — First  State 
Bank  of  Amarillo  v.  Jones,  171  S.  W.  1057. 
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XXII.   PLEASINO  Aim  EVIDIiirCE  OF 

JXTDOBflOfT   AS   ESTOPPEIi  OB 

DEFEKSE. 

§951  (Mo.App.)  Where  the  record  in  a  for- 
mer ^action  doea  not  show  what  questions  were 
determined  therein,  they  mfey  be  shown  by  ex- 
trinsic parol  evidence.— La  Rue  v.  Kempf,  ITl 
S.  W.  588. 

§95r  (Tenn.)  The  court,  in  ascertaining  the 
extent  and  effect  of  an  adjudication  in  a  prior 
suit,  may  bear  evidence  outside  of  the  record  to 
determine  what,  in  fact,  was  adjudicated. — 
Shaller  v.  Garrett,  171  S.  W.  486. 

JUDICIAL  NOTICE. 

See  Evidence,  gS  13,  20. 

JUDICIAL  SALES. 

See  Execution,  H  171,  172 ;  Executors  and  Ad- 
ministrators, $s  324-388;  limitation  of  Ac- 
tions, §{  44,  73. 

JURISDICTION. 

See  Appeal  and  Error,  §§  51,  56,  61,  65,  .395, 
648,  719;  Appearance;  Corporations,  i  665; 
Courts;   Criminal  Law,  g  1083:    Eminent  Do- 


141,  157,  164,  173;   Prohibition,  §  10. 

JURY. 

See  Courts,  !  489:  Criminal  Law,  §|  731-887. 
918,  1166%;  Grand  Jury^  New  Trial,  §g 
•42,  44;    Trial,  §§  139-356. 

II.  BIOHT  TO  TRIAI.  BT  JUBT. 

g  I  r  (Ky.)  Const.  U.  S.  Amend.  7,  doea  not 
apply  to  actions  in  state  courts,  though  brought 
to  enforce  rights  created  by  Concrress.— Chesa- 
peake &  O.  Ry.  Co.  V.  Kelly's  Adm'x,  171  S.  W. 
185. 

IV.  STTMMONIITO,  ATTENDANCE.  DI8- 

CHABOE.  AND   COBIFEN- 
8ATION. 

1 58  (Tex.Or.App.)  Rev.  St.  1911,  arts.  5151- 
5158,  providing  for  the  drawing  of-  jurors  in 
certain  counties  by  writing  their  names  on 
cards,  placing  them  in  a  wheel,  and  drawing 
therefrom,  held  constitutional. — Merkel  v.  State, 
171  S.  W.  738. 

V.  OOMFETENCT  OF  JTTBOBS.  OHAZ.. 

I.ENGES,   AND    OBJECTIONS. 

$131  (Ark.)  Under  Kirby's  Dig.  g  23C3,  pro- 
viding that  a  challenge  for  "implied  bias"  may 
be  taken  for  having  served  on  the  grand  jury 
which  found  the  indictment,  the  court's  exami- 
nation of  a  juror  who  had  served  on  such  grand 
jury  as  if  he  bad  been  challenged  for  actual 
bias,  and  its  finding  of  competency,  held  erro- 
neous.—Holman  V.  State,  171  S,  W.  107. 

g  131  (Tex.Cr.App.)  In  a  prosecution  for 
rape,  where  defendant  was  23  years  of  age,  re- 
fusal of  question  to  jurors  on  their  voir  dire  as  to 
whether  they  were  biased  against  a  35  year  old 
man  having  sexual  intercourse  with  a  16  or  17 
year  old  girl  held  not  error. — Merkel  v.  State, 
171  S.  W.  738. 

Action  of  district  attorney  in  asking  if  jurors 
had  conscientious  scruples  as  to  the  infliction 
of  the  death  penalty  and  in  some  casies  chal- 
lenging therefor  held  wholly  within  bis  discre- 
tion.— Id. 

JUSTICES  OF  THE  PEACE. 

Xn.  Civn.  JUBISDICTION  AND  AV. 
THOBITT. 

i  43  (Mo.App.)  Under  Rev.  St.  1909,  §g  7758, 
7759,  giving  jurisdiction  of  Justice's  court  in 


replevin,  where  the  valae  of  the  property  and 
the  damages  did  not  exceed  $250,  section  7772. 
declaring  the  value  to  fix  the  jurisdiction,  and 
section  7395,  defining  the  jurisdiction  of  jus- 
tices, held,  that  a  justice  had  no  jurisdiction  in 
replevin  where  the  statement  and  affidavit  al- 
leged the  value  of  the  property  to  be  $250,  and 
claimed  $50  damages  for  detention. — Stephens 
V.  Reberert,   171   S.   W.  638. 

g  58  (Mo.App.)  A  justice's  court  is  of  limited 
jurisdiction,  and  hence  jarisdiction  assumed 
must  be  shown  in  the  proceedings. — Swesea  v. 
Jenkins,  171  S.  W.  618. 

IV.  FBOCEDUBE  IN   OIVIX.  CASES. 

g  90  (Ark.)  In  proceedings  before  a  justice, 
the  pleadings  may  be  oral. — Lochridge  Vn 
Goods  Co.  V.  Daniels  Transfer  Co.,  171  S.  W. 
863. 

§  90  (Mo.)  In  justices'  courts  the  same  strict 
formalities  of  pleading  are  not  required  as  in 
the  circuit  court,  but,  if  the  plaintiff  elects  to 
plead  in  strictness  in  such  court,  he  is  bound  by 
his  pleadings.— Lyman  v.  Dale,  171  S.  W.  352. 

g  101  (Mo.App.)  A  statement  in  justice's 
court  for  medical  services  held  good  aft»r  judg- 
ment, on  proof  that  the  services  were  rendered 
under  an  express  promise  made  before  their 
rendition  to  pay  therefor. — Hertel  t.  Cuba,  171 
S.  W.  565. 

g  124  (Mo.)  A  complaint  in  a  justice's  court, 
alleging  that  injury  to  a  buggy  wheel  was  caos- 
ed  by  leading  a  wild  and  unruly  mule  in  a  neg- 
ligent manner,  does  not  authorize  a  recovery  for 
the  negligent  handling  of  an  ordinary  mule.— 
Lyman  v.  Dale,  171  S.  W.  352. 

V.  BEVIEW   OF  PBOCEEDINOS. 
(A)  Appeal   and    Brror. 

g  141  (Mo.App.)  On  appeal  from  a  justice  of 
the  peace,  case  held  properly  dismissed  for 
want  of  jurisdiction  in  the  justice,  though  no 
notice  of  appeal  had  been  given. — J.  W.  Jen- 
kins Sons  Music  Co.  v.  Sage,  171  S.  W.  672. 

g  157  (Ark.)  Defendant  against  whom  judg- 
ment was  rendered  in  favor  of  another  defend- 
ant, on  appeal  from  a  justice,  held  to  hare 
waived  the  failure  of  such  successful  defendant 


to  file  an  affidavit  for  appeal  by  going  to  trial 
without  objection. — Lochridge  Dry  Goods  Co. 
V,  Daniels  Transfer  Co.,  171  S.  W.  863. 

g  157  (Mo.App.)  Where  a  bank  was  sued  be- 
fore b  justice,  and  voluntarily  appeared  as  an 
interpleader,  and  a  personal  judgment  was  ren- 
dered against  it  in  the  latter  capacity,  the  cir- 
cuit court  was  not  deprived  of  jurisdiction  of 
an  appeal  by  the  bank,  because  its  affidavit  for 
appeal,  filed  under  Rev.  St.  1909.  |  7570,  re- 
ferred to  it  as  defendant  only. — Tapee  v.  Var- 
ley-Wolter  Co..  171  S.  W.  19. 

g  161  (AIo.App.)  Since  taking  an  appeal  from 
a  default  judgment  does  not  waive  defective 
service  and  confer  jurisdiction  of  the  penson. 
filing  a  motion  on  appeal  to  dismiss  the  action 
would  not  be  an  appearance  except  for  the 
purpose  stated  therein, — Swesea  v.  Jenkins.  171 
S.   W.  618. 

g  164  (Ark.)  An  appeal  will  not  be  dismissed 
because  the  justice's  transcript,  required  bv 
Kirby's  Dig.  g  4670,  was  not  filed  on  the  first 
day  of  the  next  term  of  the  circuit  court,  where 
less  than  10  days  intervened  between  the  app<>9l 
and  the  term,  so  that  the  case  could  not  be 
tried  in  that  te'rm,  as  provided  by  section  467S, 
and  Acts  1911,  p.  112,  g  7.— Polk  v.  Sparks,  171 
S.  W.  866. 

g  164  (Mo.App.)  Where  the  record  proper  on- 
ly is  brought  up  on  writ  of  error  to  the  circuit 
court  questioning  jurisdiction  of  the  person  in 
a  ease  appealed  from  a  justice,  his  judgment 
cannot  be  held  to  be  necessarily  void,  because 
the  face  of  the  proceedings  fails  to  show  juris- 
diction.—Swezea   V.   Jenkins,,  171   S.   W.    61S. 
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!  167  (Mo.App.)  In  a  case  wherein  a  justice 
had  jurisdiction  of  the  subject-matter,  the  cir- 
cuit court  on  appeal  from  a  default  judgment 
properly  overruled  a  motion  to  dismiss  the  ac- 
tion, questioning  the  justice's  jurisdiction  of 
the  subject-matter  only. — Swezea  v.  Jenkins, 
171  8.  W.  618. 

{  173  (Mo.App.)  Determination  of  a  justice's 
jurisdiction  of  the  person  may  be  ascertained 
from  the  evidence,  and,  if  that  shows  that  the 
township  where  defendants  reside  adjoins  that 
wherein  suit  is  brought,  as  required  by  Rev. 
St  1009,  §  7399,  his  judsment  ia  not  without 
jurisdiction.— Swezea  v.  Jenkins,  171  S.  W. 
618. 

I  174  (Ark.)  In  proceedings  before  a  justice, 
the  pleadings  may  be  oral,  and  no  greater 
formality  is  required  when  the  case  reaches  the 
circuit  court  on  appeal — Lochridge  Dry  Goods 
Co.  V.  Daniels  Transfer  Co.,  171  S.  W.  863. 

On  appeal  to  circuit  court  from  a  justice, 
party  relying  on  defense  of  limitations  held 
bound  to  specifically  direct  the  court's  attention 
to  the  fact  that  it  pleaded  the  statute.— Id. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  {  111. 

JUSTIFICATION. 

See  Assault  and  Battery,  {  26. 

LANDLORD  AND  TENANT. 

See  Contracts,  H  32,  122;    Crops,  {  5;    Dam- 


44;    New  Trial,  {  i03;    Trial,  8g  121,  243, 

XI.  LEASES  AND  AOREEHEirrS  lit 

OENEBAI.. 

(A)  Reaalaltca  and  Validltr. 

i  32  (Tex.Civ.App.)  An  assignee  of  a  lease 
held  to  ratify  a  sublease  of  space  for  a  fruit 
stand  on  the  sidewalk,  by  acceptance  of  rent 
though  the  lease  contained  a  provision  for  in- 
side space  if  the  city  compelled  the  vacation  of 
the  stand.— Wick»  v.  Comves,  171  S.  W.  774. 

{  34  (Tez.Civ.App.)  A  lease  of  a  building  for 
the  sale  of  liquor,  stipulating  that  the  lessee 
could  cancel  if  unable  to  procure  a  license,  held 
not  to  require  the  lessee  to  sue  to  enforce  his 
right  to  a  license. — Fleming  &  Roberson  v. 
Fred  Miller  Brewing  Co.,  171  S.  W.  1064. 

m.  X.Ain>I.ORD'S  TITX.E  Ain>  BE- 

VERSION. 

(A)   RlarlitB  and  Poirera  of  I<«ndIord. 

155  (Mo.App.)  A  petition  held  to  state  a 
cause  of  action  for  damages  for  waste,  by  a 
tenant,  though  averring  the  value  of  each  thing 
injured.— First  Nat.  Realty  &  Loan  Co.  v. 
Mason,  171  S.  W.  071. 

XV.  TERMS  FOR  TEARS. 

(B)   Aaslvnment,    Sablettlns,    and    Sfort- 
saare. 

§76  (I'ex.Civ.App.)  Evidence  in  action  by  a 
guardian  for  rent  held  to  justify  a  finding  that 
no  agreement  was  made  permitting  defendants 
to   sublet.— Rogers   v.    Harris,   171   S.   W.   809. 

S  79  (Tex.Cir.App.)  Where  a  lease  terminable 
at  the  end  of  any  quarter  was  assigned,  the 
assignees  could  terminate  the  lease  at  the  end 
of  any  quarter,  though  unable  by  the  act  of  the 
landlord  to  remove  their  property.— Martin  v. 
Sares,  171  S.  W.  836. 

ISO  (Tex.Civ.App.)  Under  an  order  of  court 
in  sequestration  proceedings,  providing  that 
the  surrender  of  the  premises  by  a  sublessee 
should    be    without    prejudice,    the    surrender 


could  not  defeat  the  sublessee's  right  to  future 
profit  in  an  action  on  the  sublease.— Wicks  v. 
Comves,  171  S.  W.  774. 

VII.  PREMISES.  AND  ENJOYMENT 

AND  USE  THEREOF. 

(B)   FoaaeHlOB,  BaJOTHtent.  and  Vu«, 

I  128  (Ky.)  That  there  is  a  litUc  plunder  In 
some  of  the  rooms  of  a  rented  house  which 
could  be  removed  in  a  few  minutes  is  not  a  fail- 
ure to  give  possession  where  the  lessee  arrived 
without  notice  and  gave  no  time  to  remove  be- 
fore repudiating  the  lease.— Adams  v.  Ham- 
brick,  171  S.  W.  398. 

Where  a  landlord  rents  the  whole  house 
when  he  has  rented  a  portion  of  it  to  a  con- 
struction foreman  who  was  in  possession  with 
right  of  occupancy  until  the  construction  work 
was  completed,  he  fails  to  give  the  lessee  pos- 
session.— Id. 

S  129  (Ky.)  In  an  action  for  breach  of  a 
rental  contract,  an  instruction  to  find  the  rea- 
sonable rental  value  of  the  contract  if  plaintiff 
recovered  is  erroneous  as  fixing  no  standard  by 
which  to  fix  the  amount  of  damages. — Adams 
V.  Hambrick,  171  S.  W.  898. 

S  130  (Mo.App.)  Where  a  lessor  tendered  the 
lessee  the  key  to  the  premises  which  were  un- 
occupied, and  the  lessee  began  moving  his 
goods  in,  but  was  stopped  by  the  police  because 
be  was  a  negro  and  his  locating  there  would 
cause  trouble,  there  was  no  breach  of  the  les- 
sor's implied  covenant  of  peaceable  possession. 
-Brown  v.  Wall,  171  S.  W.  586. 

i  130  (Tez.CiVApp.)  Concedini?  that  a  land- 
lord consented  to  subletting,  his  collection  of 
additional  rent  from  the  subtenant,  who  was 
not  disturbed  before  the  end  of  the  term,  was 
not  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, constituting  a  defense  to  his  suit  against 
his  tenant  for  nonpayment  of  taxes.- De  Gra- 
zier V.  Longinotti,  171  S.  W.  506. 

i  132  (Tez.Civ.App.)  A  tenant  is  not  damag- 
ed by  his  landlord's  collection  of  additional 
rent  from  a  subtenant. — De  Grazier  v.  Longin- 
otti,  171    S.   W.   506. 

(B)  lajaries  from  Danxeroaa  or  DcfeetiTC 
Condition. 

§  162  (Ky.)  Ordinarily  a  landlord  need  not  ex- 
ercise ordinary  care  to  furnish  a  tenant  reason- 
ably safe  premises,  but  the  tenant  takes  the 
premises  as  he  finds  them. — Dice's  Adm'r  v. 
Zweigart's  Adm'r,  171  S.  W.  196. 

I  164  (Ky.)  Where  a  landlord  promised  to  re- 
pair a  dangerous  cistern,  but  failed  to  do  so, 
he  was  not  liable  for  the  death  of  a  child  of  the 
tenant  falling  into  the  cistern  after  the  removal 
of  a  defective  covering. — Dice's  Adm'r  v.  Zwei- 
gart's Adm'r,  171  S.  W.  195. 

§  169  (Ky.)  An  allegation  that  a  landlord  of 
a  farm  reserved  control  over  a  dangerous  cis- 
tern near  the  dwelling  house,  and  proof  that  he 
promised  to  repair  it,  did  not  show  such  con- 
trol of  the  cistern  as  to  impose  any  liability  on 
the  landlord  because  of  its  defective  condition. — 
Dice's  Adm'r  v.  Zweigart's  Adm'r,  171  S.  W. 
195. 

VIII.  RENT  AND  ADVANCES. 
CA)  Riarlita  and  Uabillttea. 

i  184  (Mo.App.)  Where  the  lessor  tendered 
possession  of  the  unoccupied  premises  to  the 
lessee,  but  the  latter  was  prevented  by  the  po- 
lice from  taking  possession,  the  landlord  may 
retain  the  amount  deposited  to  bind  the  lease 
which  was  to  apply  on  the  last  two  months' 
rent.— Brown  v.  Wall,  171  S.  W.  586. 

{ 208  (Tex.Civ.App.)  An  assignee  of  a  lease- 
hold takes  the  place  of  the  lessee  and  must  pay 
the  stipulated  rent.— Martin  v.   Stires,   171   a. 

w.  8:^0. 
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(C)  Ucn. 

1 252  (McApp.)  Under  Rev.  St.  1909,  §g 
7888,  7896,  a  purchaser  of  a  crop  from  a  ten- 
aot  under  a  lease  for  less  than  one  year  held 
not  chargeable  with  constructive  notice  of  the 
landlord's  lien  reserved  in  the  lease  duly  re- 
corded, notwithstanding  sections  2809  and  2810. 
— Dubach  v.   Dysart,    171   S.  W.  597. 


LANDS. 


See  Pablic  Lands. 


LAPSL 


See  "Wills.  S  776. 


LARCENY. 

Sec  Burglary ;  Criminal  Law.  $  1170% ;  Em- 
bezzlement ;  Husband  and  Wife,  S  313 ;  In- 
dictment and  Infonnatiuu,  S  132;  Receiving 
Stolen  Goods ;    Trial,  $  251. 

I.   OFFENSES  AND  RESPONSIBILITT 
THEREFOR. 

§  rs  (Tei.Cr.App.)  Under  Pen.  Code  1911, 
arts.  1332,  1421,  one  who  obtains  money  by 
false  pretenses  with  the  intent  of  appropriating 
it  to  his  own  use  is  guilty  of  "swindling"  if  ti- 
tle is  passed,  and  of  "theft"  if  he  merely  ac- 
quires possession. — Lewis  v.  State,  171  S.  W. 
217. 

n.   PROSECUTION  AND   PTTNISH. 

MENT. 

(A)   Indictment  and  Information. 

§  30  (Tez.Cr.App.)  An  indictment,  charging 
the  theft  or  embezzlement  of  .a  note,  which 
merely  described  the  instrument  as  one  ven- 
dor's lien  note  for  the  payment  of  $8,000  and 
of  the  value  of  S8,000,  is  sufficient.— Pye  v. 
State,  171  S.  W.  741. 

S3i  (Tcz.Cr.App.)  An  indictment  for  theft 
from  the  person  need  not  charge  the  value  of 
the  property  taken.— Watts  v.  State,  171  S.  W. 
202. 

(B)   Kvldence. 

§  52  (Tex.Cr.App.)  In  a  prosecution  for  theft 
or  embezzlement  of  a  note,  evidence  that  where 
the  owner  learned  defendant  bad  pledfred  the 
note  he  made  no  objection,  is  admissible  to 
show  the  owner's  consent.— Pye  v.  State,  171  S. 
W.  741. 

§  55  (Tex.Cr.App.)  In  a  prosecution  for  theft 
by  false  pretenses,  evidence  held  to  warrant  a 
conviction.— Lewis  v.  State,  171  S.  W.  217. 

1 55  (Tex.Cr.App.)  In  a  prosecution  for  cat- 
tle theft,  evidence  held  to  support  a  conviction. 
—Jones  V.  State,  171  S.  W.  714. 

§  58  (Ark.)  In  a  prosecution  for  cattle  theft, 
evidence  held  to  identify  the  animal  butchered 
and  sold  by  defendant  as  that  taken  from  pros- 
ecutor.— Mobbs  v.  State,  171  S.  W.  89. 

(O  Trial  and  Review. 

i  68  (Tex.Cr.App.)  In  a  prosecution  for  theft 
by  false  pretenses,  evidence  held  not  to  raise 
the  issue  whether  the  money  was  loaned  to 
accused.— I,«wis  v.  State,  171  S.  W.  217. 

i68  (Tes.Cr.App.)  In  a  prosecution  for  theft 
or  embezzlement,  whether  defendant  believed 
he  had  the  owner's  permission  to  use  the  note 
for  his  own  benefit  held  for  the  jury. — Pye  v. 
State,  171  S.  W.  741. 

S  70  (SIo.)  An  instruction  that  if  accused  ad- 
vised or  commanded  another  to  steal  the  goods 
of  a  third  person,  he  should  be  convicted  is  bad 
because  not  requiring  the  jury  to  find  that  the 
goods  were  stolen  and  taken  away  with  a  felo- 
nious intent.— State  v.  Rader,  171  S.  W.  46. 

LAST  CLEAR  CHANCE. 


See   Carriers,  i 
248,  265.  Zli 


280;    Master  and   Servant,   S§ 
;    Street  Railroads,  |  103. 


LAW  OF  THE  CASE. 

See  Appeal  and  Error,  S  1195. 

LAW  OP  THE  ROAD. 

See  Highways,  SS  169-184. 

LEASE. 

See  Landlord  and  Tenant 


LEGACIES. 


See  Wills. 


LETTERS. 

See  Evidence,  f{  20,  183. 

LEVEES. 

{  23  (Ark.)  Under  Acts  1893,  p.  27,  as  amend- 
ed by  Acts  1903,  p.  104,  a  road  owned  by  a 
lumber  company  and  located  upon  the  com- 
pany's land  within  a  levee  district  is  subject  to 
assessment  as  a  tramroad.^PuiuBett  Lumber  & 
Mfg.  Co.  V.  Board  of  Directors  of  St.  Francis 
Levee  Dist.,  171  S.  W.  875. 

LEWDNESS. 

I  I  (Ky.)  The  living  together  of  a  man  and 
woman  unmarried,  when  generally  known 
throughout  the  neighborhood,  not  only  consti- 
tutes open  and  gross  "lewdness"  but  is  a  nui- 
sance per  se.— Adams  v.  Commonwealth,  171  S. 
W.  1006. 

1 5  (Ky.)  An  iiidictment  charging  the  main- 
tenance of  adulterous  relations  held  good, 
though  not  charging  the  acts  were  openly,  no- 
toriously, and  scandalously  committed. — Adams 
v.  Commonwealth,  171  S.  W.  lOOft 

i  1 0  (Ky.)  Evidence  held  to  show  the  creation 
and  maintenance  of  a  common  nuisance  by  car- 
rying on  adulterous  relations. — Adams  v.  Com- 
monwealth. 171  S.  W.  1006. 

LIBEL  AND  SUNDER. 

See  Criminal  Law,  S  731;    Evidence,  I  106. 

I.  WORDS  AND  ACTS  ACTIONABI.E. 
AND  I.IABILITT  THEREFOR. 

1 7  (Mo.App.)  A  charge  that  plaintiff  was  a 
thief  IS  slanderous  per  se. — Johnson  t.  Bush. 
171  S.  W.  636. 

n.   PBIVIIJiOED    OOBIMtTNIOATIOKS, 
AND  MAI.ICE  THEREIN. 

i  42  (Tex.CivApp.)  Under  Rev.  St.  1911.  art. 
5597,  !§  3,  4,  a  publication  as  to  disbarment 
proceedings,  including  a  statement  as  to  what 
the  evidence  would  show,  held  not  privileged. — 
Houston  Chronicle  Pub.  Co.  v.  IHeman,  171 
8.  W.  542. 

IV.  ACTIONS. 

(B)   Parties,    Prellmtnarr    ProceedlaKa. 
and   Pleading. 

$80  (Mo.App.)  Under  Rev.  St  1909,  {  1S37. 
a  petition  charging  slander  need  not  set  forth 
the  names  of  the  persons  in  whose  preaence 
the  slanderous  words  w^ere  uttered,  or  tnat  they 
were  understood  by  those  present. — Johnson  v. 
Bush,  171  S.  W.  fe6. 

A  petition,  alleging  that  on  the  6tb  day  ot 
January,  in  the  city  of  St.  Louis,  defendant 
wantonly  and  maliciously  spoke  certain  slander- 
ous words  concerning  plaintiff  is  snfficientlj 
definite  and  certain  as  to  the  place  where  the 
words  were  spoken. — Id. 

Under  Rev.  St  1009,  if  1818,  1837.  a  peti- 
tion charging  slander,  which  set  out  the  slan- 
derous words  and  alleged  that  they  were  spoken 
at  a  named  time  and  place,  cannot  be  required 
to  set  out  the  circumstances  under  which  de- 
fendant spoke  the  slanderous  words. — Id. 
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VI.  OBIMINAI.  RESPONBIBIIJTT. 
(B)   Proa«oatlon   and   Pnnltiliment.    , 

§  152  (Mu.App.)  To  sustain  a  criminal  charge 
for  slander,  substantial  proof  of  the  identical 
words,  or  enough  of  them  as  will  support  the 
charge,  is  necessary.— IState  v.  Westbroolc,  171 
S.  W.  610. 

An  instruction  which  authorizes  a  conviction 
on  the  jury  finding  that  accused  spoke  the 
words  charged,  "or  words  substantially  the 
same,"  is  erroneous. — Id. 

The  better  practice  requires  aA  information 
charging  slander  to  state  separately  the  sever- 
al conversations  had  by  accused  at  different 
times  in  the  presence  of  different  persons,  in- 
stead of  charging  the  speaking  of  the  slander- 
ous words  at  one  time  in  the  presence  of  all 
the  persons.— Id. 

LICENSES. 

See  Carriers,  }  244 ;  Insurance,  |  819 ;  In- 
toxicating Liquors,  $  66;  Landlord  and  Ten- 
ant, i  34;    Railroads,  I  275. 

LIENS. 

See  Attachment,  |  180;  Bankruptcy,  }  205; 
Chattel  Mortgages,  {  225;  Dower,  !|  32, 
43 ;  Executors  and  Administrators,  {  324 : 
Judgment,  |  772;  Landlord  and  Tenant,  | 
252;  Mechanics'  Liens;  Pledges;  Taxation, 
i  531;  Vendor  and  Purchaser,  ||  260,  261, 
265,  266,  270.  275,  285. 

LIFE  ESTATES. 

See  Dower ;   Bemainders ;  Wills.  {  614. 

§8  (Tenn.)  The  possession  pf  a  life  tenant's 
grantee  cannot  become  adverse  to  the  remain- 
dermen until  the  death  of  the  life  tenant. — 
Chambers  v.  Chattanooga  Union  Ry.  Co.,  171 
S.  W.  84. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Appeal  and  Error,  | 
173;  CourU.  %  116;  Criminal  Law,  |  346; 
Justices  of  the  Peace,  i  174;  Principal  and 
Surety,  |  116;  Remainders,  |  17;  Sales,  H 
10,  20. 

I.  STATUTES  OF  UMITATIOH. 

(A)  Hatare,  Validity,  and  Oonatraetlom  la 

General. 

i  6  (Tex.Oiv.App.)  In  an  action  to  enjoin  a 
city  from  opening  or  using  a  street  under  a 
dedication  by  plaintifPs  aneeetor,  held  that, 
where  less  than  five  years  elapsed  between  the 
claimed  dedication  and  the  statute  of  1887 
(Acts  20th  Leg.  c.  41>,  exempting  municipal 
corporations  from  limitations,  the  city's  claim 
to  open  the  street  was  not  barred. — City  of 
Kaufman  v.  French,  171  S.  W.  831. 

I  1 1  (Mo.)  In  view  of  Rev.  St.  1909,  f  9400, 
giving  to  cities  exclusive  control  over  all  streets 
and  alleys,  section  1886,  declaring  that  no  stat- 
ute of  limitation  shall  extend  to  lands  given, 
granted,  or  appropriated  to  any  public  use,  ap- 
plies to  lauds  included  in  a  street  of  which  a 
city  had  possession,  though  it  did  not  have  the 
legal  title. — City  or  Caruthersville  v.  Huffman, 
171  S.  W.  323. 

(B)  liimitatlona   Applicnble   to    Particular 

Actions. 

f  19  (Mo.)  An  action  for  deforcement  of  dow- 
er held  barred  by  the  31-year  statute  of  limi- 
tations (Rev.  St.  1909,  $  1884),  where  no  per- 
son nnder  whom  plaintiff  claimed  had  been  in 
possession  for  30  years,  and  no  such  person 
had  paid  any  taxes  on  the  premises  for  31 
years.— Jodd  v.  Mehrtens,  171  S.  W.  322. 

{24  (Ark.)  Obligation  of  a  purchaser  at  an 
administrator's  sale  to  pay  the  price  arising 
from  acceptance  of  the  administrator's  deed  Va 


one  based  on  a  contract,  not  in  writing,  and 
therefore  barred  by  the  three-year  statute  of 
limitations  (Kirby's  Dig.  S  5064,  subd.  1).— 
Cotham  v.  Morris,  171  S.  W.  113. 

fSS  (MoApp.)  An  action  under  Rev.  St. 
1909,  S  10533,  for  obstructing  a  public  road  is 
not  one  to  recover  a  forfeiture  within  statute 
of  limitations  (section  4949).— Boonville  Special 
Road  Dist.  v.  Fuser,  171  S.  W.  962. 

n.  COKPUTATIOK  OF  PEBIOD  OF 

UMITATION. 
(A)  Aocraal  of  RlKht  of  Action  or  De- 
fense. 

i  44  (Ark.)  The  five-year  statute  of  limita- 
tions from  a  judicial  sale  in  which  to  sue  the 
purchasers  does  not  apply  to  action  by  heirs 
for  land  sold  at  administrator's  sale,  the  land 
having  been  allotted  to  his  widow  as  dower, 
the  sale  being  inoperative  as  to  her  dower,  and 
the  heirs  not  being  entitled  to  assert  their  right 
to  the  land  till  after  death  of  the  doweress, 
which  was  after  the  five  years. — Martin  v. 
Conner,  171  S.  W.  125. 

§46  (Tex.Civ.App.)  Where  plaintiff's  uncle 
received  money  from  plaintiff,  agreeing  to  de- 
posit it  on  interest  and  return  it  when  plain- 
tift  wanted  it,  held^  that  limitations  ran  from 
the  date  of  its  receipt,  or  at  least  from  the  ex- 
piration of  a  reasonable  time  for  making  the 
agreed  deposit.— Pollard  v.   Allen,   171   S.   W. 

8  48  (Mo.App.)  Where  a  note  was  executed  in 
1^7,  due  in  five  years,  limitations  did  not  be- 
gin to  run  until  its  maturity,  and  hence  an 
action  begun  in  1908  is  not  barred. — Dubowsky 
V.  Binggeli,  171  S.  W.  12. 

S  55  (Ark.)  Action  for  overflow  by  obstruc- 
tion in  stream  at  crossing  by  a  railroad,  which 
obstruction  had  been  increasing  until  within 
three  years  before  the  overflow  and  might  have 
been  removed,  held  not  barred  by  limitations.— 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Russell,  171  S. 
W.  891. 

i  59  (Mo.App.)  An  action  under  Rev.  St. 
1909,  {  l05;).S,  for  a  penalty  for  obstructing  a 
public  road  is  not  within  the  statute  of  limi- 
tations (section  4946)  ;  the  offense  being  con- 
tifauing. — Boonville  Special  Road  Dist  v.  Fu- 
ser. 171  S.  W.  962. 

(C)   Personal    Diaabllltiea    and   Prtvllearea. 

S  72  (Ark.)  The  right  of  action  of  heirs  of  de- 
ceased to  recover  of  purchasers  at  the  adminis- 
trator's sale,  the  land  sold  being  deceased's 
homestead,  cannot  accrue  during  the  minority 
of  children  of  deceased.- Martin  v.  Conner,  171 
S.  W.  125. 

i  73  (Ark.)  One  is  not  relieved  from  the  five- 
year  statute  of  limitations  relating  to  judicial 
sales,  because  she  is  a  married  woman. — Martin 
V.  Conner,  171  S.  W.  125. 

The  seven,-year  statute  of  limitations,  Kirby's 
Dig.  S  5056,  for  an  action  for  land,  by  an  ex- 
press saving  clause  in  favor  of  married  women, 
extends  their  right  till  three  years  after  discov- 
erture. — ^Id. 

i  73  (Mo.App.)  The  limitation  statutes  do  not 
run  as  against  a  married  woman. — Dut>owsky  v. 
Binggeli,  171  S.  W.  12. 

(B)   Absence.  Nonreaidence,  and  Coneeal- 
nient  of  Peraon  or  Property. 

J  87  (Tex.Oiv.App.)  The  departure  from  the 
state  of  a  nonresident  who  htid  been  temporari- 
ly present  in  the  state  did  not  suspend  the 
running  of  limitations  against  a  cause  of  ac- 
tion against  him.— Pollard  v.  Allen.  171  S.  W. 
530. 

(F)   iKnoranee,  Mistake,  Trnat,  Frmnd,  and 
Concealment  of  Canae  of  Aetion. 

1 102  (Tex.Oiv.App.)  If  plaintiff  gave  money 
to  his  uncle  on  his  promise  to  put  it  at  inter- 


ror 
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est  for  plaintiff  and  to  return  it  when  wanted, 
held  that,  if  this  created  a  trust,  it  was  not  a 
technical,  continuing,  or  subsisting  trust  against 
which  limitations  would  not  run. — Pollard  v. 
AUcn,  171  S.  W.  530. 

(H)   Commencement  of  Action  or  Other 
ProceedimK. 

(  127  (Tex.Civ.App.)  Where  a  widow  of  a 
railroad  employ^  killed  while  engaged  in  inter- 
state commerce  instituted  an  action  as  widow 
under  a  state  statute,  it  was  not  the  beginning 
of  a  new  action  for  her  to  file  an  amended  pe- 
tition as  the  personal  representative  of  deceas- 
ed seeking  recovery  under  the  federal  Employ- 
ers' Liability  Act,  and  limitations  did  not  ap- 
ply.—St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  Smith, 
171  S.  W.  512. 

IV.   OPERATION  AND   EFFECT  OF 
BAB  BT  UMITATION. 

8  173  (Ky.)  In  an  action  to  reform  a  deed 
as  against  a  nonresident  grantor  and  to  enjoin 
a  judgment  creditor  of  such  grantor  from  levy 
and  execution  of  oil  and  coal  rights  reserved  by 
the  grantor,  held  that  the  judgment  creditor 
could  not  plead  limitations  as  to  actions  for 
the  reformation  of  a  deed,  since  the  plea  was 

?ersonaI    to   the   grantor. — Hyden    v.   Celames, 
71  S.  W.  186. 

LIMITING  LIABILITY. 

See  Carriers,  SM59,  180. 

LIQUIDATED  DAMAGES. 

See  Damages,  S  78. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

US  PENDENS. 

See  Abatement  and  Revival,  !  4. 

LIVE  STOCK. 

See  Carriers,  H  206-230;    Railroads,  {§  408- 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  g$  39,  40. 

LOGS  AND  LOGGING. 

See  Carriers.  {  105;    Injunction,  Si  36,  62. 

$  3  (Tex.Civ.App.)  Standing  timber  conveyed 
by  an  instrument  giving  the  purchaser  a  specified 
time  in  which  to  remove  the  timber,  and  an 
extension  of  time  on  the  purchaser  first  re- 
moving timber  from  the  part  of  the  land  the 
vendor  wished  to  cultivate,  held  forfeited  by 
failure  to  remove  within  the  specified  time. — 
Chavers  v.  Henderson,  171  S.  W.  798. 

S4  (Ky.)  A  writing,  authorizing  defendant 
"to  cut  all  timber  on  the  Bryant  land  at  the 
point  known  as  the  Spring  Branch  near  No- 
business  creek  and  between  Nobusiness  creek 
and  Rock  creek,"  authorized  the  licensee  to 
cut  only  the  timber  at  that  point,  and  not  to 
cut  all  the  timber  on  the  Bryant  land  between 
the  two  creeks. — Chicago  Veneer  Co.  v.  Arnold, 
171  S.  W.  403. 

In  a  writing  purporting  to  authorize  defend- 
ant to  cut  timber  at  a  certain  point  on  plain- 
tiffs land  in  order  to  force  a  suit  by  third  par- 
ties, held  that,  as  to  timber  not  cut  for  that 
purpose,  defendant  was  under  no  obligation  to 
and  had  no  right  to  cut  timber  from  the  other 
land,  and  would  be  enjoined  therefrom. — Id. 

LOST  INSTRUMENTS. 

{  23  (Tex.Civ.App.)  On  an  issue  as  to  the  ex- 
ecution of  an  alleged  lost  deed  to  land  by  the 
patentee  to  F.,  under  whom  plaintiffs  claimed, 
deeds  from  F.  and  from  the  patentee  to  other 


portions  of  the  same  survey,  which  li*d  bj^a 
of  record  for  many  years,  al]  of  tb^  ^^i* 
having  been  long  since  dead,  were  mdmusioif. 
—Houston  Oil  Co.  of  Texas  v.  Saddatb.  Kl  a- 
W.  556. 

Where  an  alleged  administrator's  ^*f?_i° 
plaintiff's  chain  of  title  was  lost,  a  cerUt>c»t»- 
of  the  administrator,  reciting  a  sale  and  con- 
veyance of  the  land  as  property  beloDKin«  tjj 
the  intestate  to  the  alleged  grantee  in  the  de«I, 
was  admissible  as  a  circumstance  to  abow  a 
conveyance  f^om  the  patentee  to  the   InterBtatc 

LOTTERIES. 

I.  BEOtn,AlTOir   ANB   PBOUllSl'X'JIOH. 

i  3  (Ark.)  A  popularity  contest,  with  no  ele- 
ment of  chance  in  it,  heU  to  be  not  illegal  a«  a 
lottery.— MUlsaps  v.  Urban,  171  S.  W-  Xl»& 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MALICL 

See   Homicide,    {{    7,    11,    13,   23;     Malicious 

Prosecution,  H  16,  25,  27. 

MALICIOUS  PROSECUTION. 

See  Appeal  and  Error,  S  1064;    New  Trial,   f 
39;   Trial,  !  251. 

I.  KATURE  AMB   COMBIENCEBCEirr 

OF  PROSECUTIOK. 

f  12  (Mo.App.)  Where  one  maliciously  and 
without  probable  cause  institutes  bankruptcy 
proceedings  against  another,  the  latter  may 
sue  for  malicious  prosecution,  even  though  there 
be  no  seizure  of  his  person  or  property ;  bank- 
ruptcy proceedings  heing  much  more  injurioos 
to  one  than  an  ordinary  civil  suit. — McDonald 
V.  Goddard  Grocery  Co.,  171  S.  W.  650. 

II.  WANT   OF  FBOBABIX   GAITSE. 

I  16  (Mo.App.)  In  an  action  for  malicioos 
prosecution,  the  evidence  must  show  both  malice 
and  a  want  of  probable  cause  for  the  ptaseGu- 
tion. — McDonald  v.  Goddard  Grocery  Co.,  171 
S.  W.  650. 

Probable  cause  will  justify  the  institution  of 
a  prosecution  against  another,  however  great 
the  malice,  since  it  is  the  presence  of  malice 
and  the  absence  of  probable  cause  that  sus- 
tains an  action  for  malicious  prosecution. — Id. 

g  25  (Mo.App.)  Advice  of  counsel  taken  in 
good  faith  in  instances  where  the  alleged  mali- 
cious prosecution  is  dismissed  negatives  malice. 
—McDonald  v.  Goddard  Grocery  Co,  171  S. 
W.  650. 

m.  MAUGE. 

i  27  (Ky.)  In  an  action  for  malidons  prose- 
cution, "malice"  is  not  merely  the  intentional 
doing  of  a  wrongful  act  without  legal  justifica- 
tion, but  is  the  mental  intent  or  unlawful  pur- 
pose, which  is  an  essential  to  the  action. — 
Keiner  v.  OUins,  171  S.  W.  399. 

.V.  ACTIONS. 

i  59  (Ky.)  In  an  action  for  malicious  prose- 
cution against  a  peace  officer  who  arrested 
plaintiff  on  the  theory  that  she  was  a  thief 
wanted  at  another  ^lace,  testimony  that  the  de- 
scription of  the  thief  contained  in  the  circular 
letters  sent  out  to  peace  officers  over  the  state 
describing  the  thief  fitted  plaintiff  is  admissi- 
ble.—Keiner  v.  Collins,  171  S.  W.  399. 

{ 72  (Ky.)  An  instruction  generally  defining 
probable  cause,  but  not  telling  the  jury  what 
fact!'  constituted  probable  cause  in  the  partic- 
ular case,  is  erroneous;   what  facta  constituted 
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probable  cause  being  for  the  eoart. — Keiner  t. 
Collins,  171   S.  W.  399. 


Id  an  action  for  malicious  prosecution,  an 
instruction  held  to  correctly  suomit  the  ques- 
tion of  prolMible  cause,  to  the  jury.— Id. 

MALPRACTICE. 

See  Abatement  and  Revival.  i|  54,  72;    Physi- 
cians and  Surgeons,  S  18- 

MANDATE. 

See  Appeal  and  Error,  |  1188. 

MANSLAUGHTER. 

See  Homicide,  §t  39-13,  809. 

MARKET  VALUL 

See  Brokers.  {  85. 

MARRIAGE. 

See  Bicamy ;    Embezzlement,   |  11 ;    Husband 
and  Wife;    Seduction,  |  36;    Statutes,  8  115. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

i  I  (Tex.CiT.App.)  The  doctrine  of  marshal- 
ing assets  will  not  be  apiilied  in  favor  of  a 
party  whose  equities  are  inferior  to  that  of 
others  claiming  the  same  securities. — Keasler 
T.  Wray,  171  S.  W.  534. 

{2  (Tex.Civ.App.)  Taking  a  junior  mortgage 
on  the  remainder  after  sale  of  part  of  mortgag- 
ed chattels  with  the  senior  mortgagee's  con- 
sent would  not  so  far  overcome  the  prior  equi- 
ties of  the  buyers  as  to  compel  marshaling  in 
favor  of  the  junior  mortgagee  against  them. — 
Keasler  v.  Wray,   171   S.   W.  634. 

J  4  (Tex.Civ.App.)  A  junior  mortgagee  who 
took  a  mortgage  on  the  remainder  after  sale  oJf 
part  of  mortgaged  chattels,  with  the  senior 
mortgagee's  consent,  but  without  waiving  lien, 
and  who  later  took  an  assignment  of  the  senior 
mortgage,  could  not  invoke  the  doctrine  of  mar- 
shaling securities  as  against  equities  of  the  buy- 
ers.—Keasler  v.  Wray,  171  S.  W.  634. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

I.  THX  BEI.ATIOX. 

(B)  Statatorr  RcKvInttOB. 

I  1 1  (Tex.)  The  impairment  of  a  corpora- 
tion's right  to  discharge  employes  by  the  Black- 
listing Law  cannot  be  sustained  as  an  exercise 
of  the  police  power. — St.  Louis  Southwestern 
By.  Co.  of  Texas  v.  Oriffin,  171  S.  W.  703. 

f  IB'A   [New,    vol.   16   Key-No.   Series] 

(Tex.Civ.App.)  The  Workmen's  Compen- 
sation Act  is  within  the  police  power,  and  not 
contrary  to  public  policy. — Memphis  Oatton  Oil 
Co.  V.  -Tolbert,  171  8.  W.  309. 

(C)  Termination    and   Dlaebarve. 

g  20  (Tex.)  Where  a  contract  of  employment 
is  for  an  indefinite  time,  either  party  may  end 
it  at  will  without  cause  or  notice. — St.  Louis 
Southwestern  Ky.  Co.  of  Texas  v.  Oriffin,  171 
S.  W.  703. 

m.  MASTER'S   UABIUTT  FOB   HT- 

JURIXS  TO   SEBVAKT. 

(A)  Nature  and  Bxtent  In  General. 

i  87IA  [New,  vol.  16  Key-No.  Series] 

(Tex.Civ.App.)  Assumption  of  risk  is,  un- 
'  der  the  Workmen's  Compensation  Act,  not  a  de- 
fense to  a  servant's  action  for  injury. — Memphis 
Cotton  Oil  Co.  v.  Tolbert,  171   S.   W.  .300. 


§  88  (Ky.)  Where  miners  contracted  to  widen 
an  entry  in  defendant's  mine  for  so  much  a 
ton  of  coal  taken  out  and  so  much  a  yard  for 
slate,  and  they  employed  plaintiff  to  work  by 
the  day  as  a  loader,  plaintiff  was  defendant's 
servant. — Bon  Jellico  Coal  Co.  v.  Murphy,  171 
S.  W.  160. 

(B)   Tool*,  Machinery,  Appllanees,  and 
naees  for  Work. 

S|  101,  102  (Ark.)  A  master  must  exercise 
ordinary  care  to  make  safe  the  place  prepared 
for  the  servant  while  performing  his  work,  and 
to  such  other  parts  of  the  premises  that  the 
master  knows,  or  by  ordinary  care  should  know, 
the  servant  is  accustomed  to  use. — St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Schnltz,  171  S.  W.  876. 

gg  101,  102  (Mo.App.)  The  work  of  installing 
a  blowpipe  in  a  sawmill  to  collect  and  convey 
sawdust,  shavings,  etc.,  from  %aws  and  planes, 
held  within  the  rule  requiring  an  employer  to- 
fumish  a  safe  place  to  work. — Baxter  t.  Camp- 
bell Lumber  Co.,  171  S.  W.  955. 

SS  I0i,_  102  (Mo.App.)  Master  held  required 
to  exercise  reasonable  care  to  keep  the  dangers 
of  the  work  within  their  inherent  bounds. — 
Gummerson  v.  Kansas  City  Bolt  &  Nut  Co., 
171  S.  W.  950. 

SS  101,  102  (Tex.CiT.App.)  Failure  of  a  mas- 
ter to  furnish  a  servant  a  reasonably  safe  place 
to  work  rendered  the  master  liable  for  injury 
proximately  caused  thereby.— Houston  Lighting 
&  Power  (Jo.,  1005,  v.  Conley,  171  S.  W.  561. 

{  103  (Tex.Civ.App.)  The  employer's  duty  to 
stack  sacks  of  meal,  so  as  to  render  it  safe  to 
Work  alx>nt  them,  is  nondelegable,  and  he  is 
liable  for  negligent  stacking,  by  which  an  em- 
ploye is  injured.— Memphis  Cotton  Oil  Co.  v. 
Gardner,  171  S.   W.  1082. 

g  107  (Ark.)  Where  a  servant  for  his  own 
convenience  adopts  methods  of  work  contrary 
to  those  expressly  prescribed,  and  occupies 
places  the  master  could  not  reasonably  antici- 
pate he  would  occupy,  the  master  owes  him 
no  duty  to  make  such  places  or  methods  safe. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  SchulU,  171 
S.  W.  876. 

g  107  (Mo.App.)  The  duty  of  a  master  to 
furnish  a  reasonably  safe  place  to  work  does  not 
require  him  to  provide  against  hazards  inci- 
dent to  the  employment,  as  when  the  danger  is 
temporary,  and  arises  from  the  progress  of  the 
work  itself.— Cooney  v.  Laclede  Gaslight  Co., 
171  S.  W.  572. 

g  107  (Tex.Civ.App.)  Mere  temporary  dangers 
created  by  fellow  employes,  due  to  no  fault  of 
plan  or  construction,  are  not  within  the  rule 
imposing  on  an  employer  the  duty  to  provide  a 
safe  place  to  work.— Memphis  Cotton  Oil  Co.  v. 
Gardner,  171  8.  W.  1082. 

Where  a  working  place  is  made  unsafe  by  the 
material  therein  or  the  construction  thereof,  an 
employer  who  negligently  permits  it  to  remain 
so  is  liable  for  injuries  to  an  employ^. — Id. 

g  112  (Ky.)  On  a  single  track  railroad  pass- 
ing tracks  cannot  always  be  placed  out  in  the 
open ;  hence  it  cannot  be  held  negligent  for  a 
railroad  company  to  place  a  passing  track  at  a 
point  on  a  curve  where  the  view  was  obstruct- 
ed by  trees  and  an  embankment.— Louisville 
&  N.  R.  Co.  T.  Heinig's  Adm'z,  171  S.  W. 
853. 

gll2  (Tex.Civ.App.)  Where  a  railroad  em- 
ploy^ struck  by  an  engine  did  not  of  neces- 
sity assume  the  position  he  did  with  reference 
to  an  adjacent  track,  the  fact  of  the  nearness 
of  the  two  tracks  could  not  be  relied  on  as 
negligence. — I'nris  &  G.  N.  R.  Co.  v.  I^ackey, 
171  S.  W.  540. 

g  116  (Tex.Civ.App.)  Where  defendant  lum- 
ber company  maintained  a  platform  some  18. 
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feet  high,  and  plaintiff  wag  Icnocked  from  the 
platform  and  injured  while  at  work  thereon, 
defendant  was  negligent  in  failing  to  provide 
the  platform  with  a  gaard  rail.— Kirby  Lumber 
Co.  V.  Hamilton,  171  S.  W.  546. 

§  124  (Mo.App.)  It  is  the  master's  duty  to  in- 
spect the  appliances  furnished  to  a  servant  for 
use,  both  to  see  that  they  are  reasonably  safe 
to  start  with,  and  to  keep  them  in  that  condi- 
tion, so  that  the  duty  to  inspect  and  make  or- 
dinary mechanical  tests  at  reasonable  intervals 
is  an  affirmative  and  continuous  duty.— Cody  v. 
I-usk,  171  8.  W.  624. 

§  124  (Mo.App.)  Master's  duty  to  make  rea- 
sonable inspection  of  place  of  work  or  instru- 
mentality with  which  servant  is  required  to 
work  held  an  affirmative  and  continuing  duty. — 
Nowotny  v.  St.  Louis  Brewing  Ass'n,  171  S.  W. 
941. 

f  t24  (Tei.Civ.App.)  Under  Acts  Slst  Leg. 
c.  26,  §  5,  Acts  3l8t  Leg.  (1st  Ex.  Sess.)  c.  10, 
§  3,  and  Federal  Safety  Appliance  Act,  together 
with  Act  Cong.  April  22,  1908,  a  railroad  com- 
pany, sued  for  injuries,  caused  by  the  giving 
away  of  a  defective  handhold,  cannot  escape 
liability  on  the  ground  that  the  car  belonged 
to  a  different  company,  which  it  was  only  bound 
to  inspect  for  apparent  defects. — Missouri,  O.  Sc 
G.  Ry.  Co.  T.  Plemmons,  171  S.  W.  259. 

S  125  (Mo.App.)  A  defect  in  the  original  con- 
struction of  horses  and  extensions  made  by  the 
master's  servants  and  used  to  support  a  scaf- 
fold and  a  motor  used  in  drilling  an  upright 
boiler  charged  the  master  with  actual  knowl- 
edge of  the  defect ;  and  if  it  resulted  from  long 
nsaf^e  without  inspection  it  would  warrant  a 
finding  ot,  the  master's  constructive  notice.— 
Cody  v.  Lusk,  171  S.  W.  624. 

S  125  (Mo.App.)  A  master  responsible  for  and 
knowing  that  a  car  was  negligently  loaded  with 
steel  vaults  was  required  to  exercise  no  more 
than  reasonable  care  by  the  sending  of  experi- 
enced and  competent  men  to  unload  the  car.— 
Scoffin  V.  Abemathy  Furnitare  Co.,  171  S.  W. 
933. 

{  125  (Mo.App.)  An  employer  is  entitled  to 
reasonable  time  to  discover  and  repair  a  defect 
in  the  place  of  work,  arising  daring  the  progress 
thereof.— Hicks  v.  Hammond  Packing  Co.,  171 
S.  W.  937. 

t  125  (Tex.CiT.App.)  An  employer  using  dy- 
namite in  loosening  stone  on  which  an  employ^ 
is  working  is  chargeable  with  knowledge  that, 
loose  stone  may  fall  on  the  employ^,  and  is 
liable  for  failing  to  remove  it.— Paul  Stone  C!o. 
V.  Saucedo,  171  S.  W.  1038. 

i  125  (Tex.Civ.App.)  An  employer  is  not  li- 
able for  a  mere  temporary  unsafe  condition  of 
place  of  work  of  which  he  has  no  notice  or  of 
which  exercise  of  ordinary  diligence  would  not 
inform  him.— Memphis  Cotton  Oil  Co.  v.  Gard- 
ner. 171  S.  W.  1082. 

Where  the  employer's  vice  president  and  the 
general  foreman  frequently  passed  through  a 
room  when  stacking  sacks  of  meal  was  being 
negligently  done,  the  employer  was  chargeable 
with  notice  of  the  danger. — Id. 

i  129  (Mo.App.)  Method  of  drilling  an  11- 
foot  boiler  by  standing  it  on  end  and  working 
uiion  a  scaffold  supported  on  wooden  horsea 
with  extensions  to  support  a  motor  used  in  the 
work,  which  extension  gave  way  while  the 
horse  was  being  moved,  causing  a  servant  to 
fall,  held  not  the  "proximate  cause"  of  the 
injury ;  that  being  the  defective  extension 
which  gave  way. — Cudy  v.  Lusk,  171  S.  W.  624. 

f  129  (Tex.Civ.App.)  Where  an  employ^  of  a 
lumber  company  was  injured  by  being  knocked 
from  a  high  platform  nut  equipped  with  a 
gnard  rail,  defendant's  negligence  in  failing  to 
provide  such  rail  was  the  proximate  cause  of 
plaintiffs  injury. — Kirby  Lumber  Co.  v.  Ham- 
ilton, 171  S.  W.  546. 


(O)  Methods  of  ITopk,  Rales,  sa«    Or«er*. 

§  ISO  (Mo.App.)  A  servant  may  prove  tbac 
the  master  adopted  a  method  of  work  less  m.ff 
than  the  usual  method,  though  the  less  saff 
method  must  be  one  which  of  itself  in  nut  rea- 
sonably safe.— Cody  v.  Lusk,  171  S.  W.  6^4. 

S  135  (Mo.App.)  The  placing  of  an  ll-f';>'t 
boiler  on  end  instead  of  in  a  horizootal  pr/>>:- 
tion,  necessitating  a  scaffold  and  extensions  to 
support  a  servant  and  a,  motor  used  in  ti" 
work,  even  though  the  horizontal  position  wa« 
the  method  used  in  other  railroad  shops,  htU 
not  of  itself  negligence  warranting  a  recovery 
for  injury  from  the  giving  way  of  the  eitea 
sion  and  a  fall.— Cody  v.  Lusk,  171  S.  W.  624. 

The  master  may  always  prove  custom  to  nega- 
tive negligence  in  his  method  of  work,  and  show 
that  the  act  done  or  the  instrumentalitiea  oi 
method  used  conformed  to  common  usage  in 
the  same  business. — Id. 

f  137  (Ark.)  Railway  engineer  and  fireman 
held  entitled  to  presume  that  section  foreman 
riding  speeder  would  get  off  the  track. — Sc 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Morgan,  171  .<<. 
W.  1187. 

I  137  (Ky.)  Duty  of  railrohd  company,  ahnnt- 
ing  cars  on  tracks  in  railroad  yards  where 
many  employes  are  at  work  on  tracks,  stated. — 
Louisville  &  N.  R.  Co.  y.  Johnson's  Ajdm'z,  171 
S.  W.  847. 

A  railroad  company  must  exercise  reasonable 
care  in  the  operation  of  its  engines  and  trains 
in  railroad  yards  so  as  to  protect  employes  not 
specialljr  charged  with  the  duty  of  looking  out 
for  engines  and  trains. — Id. 

§  137  (Ky.)  Where  two  trains  were  to  pass 
at  a  given  point,  the  failure  of  those  in  charge 
of  the  train  which  first  reached  the  point  and 
took  the  siding,  to  close  the  switch  was  not 
negligence  where  the  train  had  been  there  only 
a  few  seconds.— Louisville  &  N.  R.  Co.  v.  Hein- 
ig's  Adm'x,  171  S.  W.  853. 

i  139  (Ky.)  Where     trains    which     were     to 

ftass  at  a  given  siding  collided,  though  the  wait- 
ng  train  took  the  siding  sufficiently  back  to 
have  escaped  the  passing  train  had  the  switch 
been  closed,  the  cause  of  collision  was  not  the 
negligence  of  those  in  charge  of  the  waitine 
train  stopping  it  too  near  the  switch. — I»uis- 
Tille  &  N.  B.  Co.  T.  Heinig's  Adm'x,  171  S. 
W.   863. 

f  f4l  (Ark.)  It  is  the  duty  of  a  master  to 
make  rules  for  the  protection  of  his  servants 
and  to  make  those  rules  known  to  the  serv- 
ants.—Ft.  Smith  Lumber  Co.  v.  Shackleford. 
171  S.  W.  99. 

{  142  (Ky.)  Where  the  rules  as  to  the  ase 
of  tracks  at  a  point  where  there  were  four 
clearly  showed,  by  reference  to  the  tracks, 
which  were  to  be  used  for  passing,  and  an  en- 
gineer was  ordered  to  meet  another  train  at 
that  point,  the  rules  as  to  the  passing  of  the 
trains  were  sufficiently  explicit. — Louisville  & 
N.  R.  Co.  V.  Heinig's  Adm'x,  171  S.  W.  853. 

f  142  (Mo.App.)  A  railroad  company  may 
make  reasonable  rules  for  the  operation  of  its 
road,  and  track  laborers  under  the  rules  must 
look  out  for  passing  trains,  and  an  engineer 
need  not  warn  them  unless  in  obvious  danger. 
— Witham  v.  DeUno,  171  S.  W.  990. 

{  144  (Ark.)  In  order  to  constitute  an  abro- 
gation of  a  rule  promulgated  by  a  railroad  com- 
pany for  the  safety  of  car  repairers,  an  ac- 
quiescence on  the  part  of  the  railroad  company, 
either  in  express  terms  or  by  silence,  after 
knowledge  of  habitual  violation,  must  be  shown. 
—St.  Louis,  I.  M.  &  S.  Ry.  C»>.  v.  Sharp,  171 
S.  W.  05. 

I  145  (Ky.)  A  rule  of  a  railroad  company  pro- 
hibiting employ^  from  riding  on  the  pilots  c>f 
engines  in  road  service  has  no  application  to 
the  act  of  a  servant  mounting  n  step  in  the  rear 
of  a  pilot  of  an  engine  in  order  to  reach  the 
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cab  with  no  intention  of  riding  on  the  pilot. 
-Norfolk  &  W.  Ry.  Co.  v.  Thompson,  171  8. 
W.  451. 

A  rule  requiring  a  flagman  to  remain  until  a 
following  train  has  been  stopped  held  not  appli- 
cable to  a  flagman  who  mounts  a  moving  engine 
which  he  bad  stopped  two  or  three  stations 
back.— Id. 

(D)  'Warnlnc  and  Inatraetinv  Berranf. 

S  150  (Ky.)  A  section  foreman  who  directs 
one  of  bis  crew  to  go  between  cars  to  relieve 
his  bladder,  or  who  Knows  of  the  custom,  held 
required  to  exercise  ordinary  care  to  warn 
him  of  the  danger  of  an  approaching  car. — 
Louisville  &  N.  ft.  Co.  v.  Johnson's  Adm'x,  171 
S.  W.  847. 

S  150  (Mo.App^  Where  two  servants  were 
carrying  a  heavy  car  sill  and  one  of  them  drop- 
ped his  end,  that  he  did  not  warn  plaintiff,  did 
not  sbow  negligence  on  his  part — Neth  v.  Del- 
ano, 171  S.  W.  1. 

{  153  (Mo.App.)  Ordering  a  boy  to  splice  a 
wire,  broken  in  course  of  winding  on  a  spool, 
without  instruction  or  warning  of  danger,  held 
negligence  rendering  the  master  liable  for  re- 
Kulting  injury  to  the  boy's  eye,  struck  by  the 
wire.— Warnke  v.  A.  Leschen  &  Sons  Rope 
Co.,  171  8.  W.  643. 

(B)  Fello'w   Serramts. 

S  159  (Ky.)  The  fellow-servant  doctrine  is  a 
•imitation  on  the  common-law  rule  that  a  mas- 
ter is  responsible  for  the  negligent  acts  of  his 
servants  while  acting  in  the  course  of  their 
employmcnt.-<Sncinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Wilson's  Adm'r,  171  S.  W.  430. 

§  179  (Ky.)  The  federal  Employers'  Liabili- 
ty Act  imposes  on  an  employer  liability  for 
negligent  acts  of  his  servants,  performed  with- 
in the  course  of  their  employment.— Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Wilson's  Adm'r,  171 
S.  W.  430. 

I  179  <Mo.App.)  Rev.  St.  ,1909,  i  5440,  abol- 
ishing the  defense  of  negligence  of  a  fellow 
servant  in  actions  for  injuries  to  servants  in 
operating  a  mine,  does  not  apply  where  the 
injuries  occurred  while  the  servant  was  sink- 
ing a  prospect  hole. — Allen  v.  X^each,  171  8. 
Vf.  9. 

i  185  (Tex.Civ.App.)  A  servant  who  selected 
a  location  for  a  spool  of  wire  which  was  to  be 
unwound  represented  his  master,  who  is  liable 
for  the  servant's  negligence  in^such  act. — Hous- 
ton Lighting  &  Power  Co.,  1905,  ▼.  Conley,  171 
S.  W.  561. 

I  188  (Ark.)  Where  it  is  the  duty  of  a  superi- 
or servant  to  furnish  for  the  master  a  safe  place 
in  which  the  inferior  servants  are  to  work,  if 
the  superior  for  his  own  purposes  commits  a 
wrongful  act  which  injures  a  servant  the  mas- 
ter is  not  liable.— Arkansas  Natural  Oas  Co. 
V.  Lee,  171  S.  W.  93. 

I  190  (Ky.)  The  act  of  a  section  foreman  in 
asking  men  on  a  work  train,  in  charge  of  a  su- 
perior foreman  in  charge  of  the  work,  to  jump 
from  the  train  to  escape  injury  from  a  col- 
lision, which  the  section  foreman  erroneously 
believed  would  occur,  held  to  be  in  the  course 
of  his  employment,  within  the  federal  Einploy- 
ers'  Liability  Act.— Cincinnati,  X.  O.  &  T.  P. 
B.v.  Co.  v.  Wilson's  Adm'r,  171  S.  W.  430. 

{  196  (Mo.App.)  Where  a  cooper  employed  by 
B  cider  company  was  required  to  assist  in  stack- 
ing barrels  ready  for  delivery,  other  servants 
who  stacked  the  barrels  which  subsequently 
fell  on  the  cooper  were  fellow  servants,  for 
whose  neglicence  the  master  is  not  liable.— Da- 
vid V.  Clarksville  Cider  Co.,  171  S.  W.  .'594. 

1 20 1  (Tez.Civ.App.)  When  an  employer's  neg- 
ligence in  failing  to  provide  an  employ^  with 
a  safe  place  to  work  was  the  proximate  cause  of 
bis  injury,  the  employer's  liability  was  not 
affected  by  the  fact  that  the  employer's  negli-  ' 


gence  combined  with  the  concurrent  negligence 
of  a  fellow  employe. — ^Kirby  Luml>er  Co.  v. 
Hamilton,  171  S.  W.  546. 

1 201  (Tex.Civ.App.)  Where  an  employer's 
negligence  concurred  with  the  negligence  of  fel- 
low servants  in  the  construction  of  a  stack  of 
sacln  of  meal,  an  employ^,  injured  by  falling 
of  the  stack,  could  recover. — Memphis  Cotton 
Oil  (Do.  V.  Gardner,  171  S.  W.  1082. 

The  negligence  of  fellow  servants  in  removing 
sacks  of  meal  from  a  stack,  concurring  with  the 
negligence  of  the  employer  in  the  construction 
of  the  stack  falling  on  an  employ^,  held  not 
to  defeat  a  recovery. — Id. 

(F)  Risks  Assamed  bx  Servant. 

1203  (Tex.CiT.App.)  Ordinary  and  extraordi- 
nary risks  in  the  employment  of  a  servant  de- 
fined.—Houston  Lighting  &  Power  Co.,  1905,  v. 
Conley,  171  S.  W.  561. 

$204  (Tex.CiT.App.)  Under  Acte  31st  Leg. 
c.  26,  {  5 ;  Acts  Slst  Leg.  (1st  Ex.  Sess.)  c.  10.  | 
8,  a  brakeman  injured  by  the  giving  way  of  a 
defective  handhold  did  not  assume  the  risk 
although  he  knew  of  the  defect. — Missouri,  O. 
&  G.  Ry.  Co.  V.  Plemmons,  171  S.  W.  259. 

i205  (Mo.App.)  An  employe,  ordered  to  tear 
down  a  platform,  may  assume  that  it  was  rea- 
sonably safe  from  the  fact  that  he  was  ordered 
to  work  upon  it,  and  need  not  carefully  inspect 
it  for  planks  insecurely  fastened.— Cooney  v. 
Laclede  Gaslight  Co.,  171  8.  W.  572. 

I  206  (Mo.App.)  A  servant  assumes  the  risk 
of  dangers  which  inhere  in  his  work  when  con- 
ducted in  an  ordinary  and  reasonably  careful 
manner.— Gummerson  v.  Kansas  City  Bolt  & 
Nut  Co.,  171  S.  W.  959. 

8208  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  an  employe  thrown  from  an  unguarded 
elevated  platform,  plaintiff  held  not  to  have  as- 
sumed the  risk.— Kirby  Lumber  Co.  v.  Hamil- 
ton, 171  S.  W.  546. 

§208  (Tex.Civ.App.)  The  risk  of  failure  to 
provide  a  safe  place  to  work  is  one  not  ordi- 
narily assumed  as  incident  to  servant's  em- 
ployment-Houston Lighting  &  Power  Co., 
1905,  V.  Conley,  171  S.  W.  561. 

The  selection  of  a  safe  place  for  the  location 
of  a  spool  of  wire  while  ft  was  being  unreeled 
was  not  a  risk  assumed  by  the  servant  who  as- 
sisted in  the  unreeling. — Id. 

§210  (Ky.)  An  engineer  who  has  seen  long 
service  on  a  railroad  assumes. the  risk  of  in- 
jury from  the  company's  negligence  in  placing 
passing  tracks  on  a  curve  where  the  view  was 
obstructed  by  trees  and  an  embankment. — 
Louisville  &  N.  R.  Co.  v.  Heinig's  Adm'x,  171 
8.  W.  853. 

An  experienced  engineer  who  knew  that  the 
line  of  defendant  company  was  not  provided 
with  a  block-signal  .system  assumes  the  risk 
of  injury  from  collision  resulting  from  the  fail- 
ure of  the  company  to  so  equip  its  line.— Id. 

§211  (Tex.Civ.App.)  An  employe  breaking 
stone  at  a  place  fixed  by  the  employer  *eJd  not 
to  assume  the  risk  of  injuiy  by  loose  rock  fall- 
ing on  him.— Paul  Stone  Co.  v.  Saucedo,  171 
S.  W.  1038. 

§213  (Ark.)  Where  a  skilled  machinist  de- 
siring to  face  the  other  side  of  a  heavy  rod  en- 
deavored to  turn  it  around  and  replace  it  in 
the  lathe,  without  calling  for  help,  he  assumed 
the  risk  of  injury  by  having  it  fall  on  his  fin- 
ger.—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Middle- 
ton,  171  S.  W.  869. 

§213  (Ky.)  Where  a  switchman  in  railroad 
yards  was  standing  between  box  cars  and  could 
not  be  seen  by  a  brakeman  on  cars  moving  on 
the  same  track,  the  switrhman  assumed  the 
risk  of  injury.— Louisville  &  N.  R.  Co.  v.  John- 
son's Adm'x,  171  S.  W.  847. 

§217  (Mo.App.)  A  eenrant,  ordered  to  de- 
molish a  platform,  who  is  injured  by  stepping 
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on  a  plank  fastened  to  a  joist  only  by  a  cleat, 
which  condition  existed  before  the  work  com- 
menced, did  not  assume  the  risk  of  injury  there- 
from where  he  did  not  know  of  the  defect. — 
Cooney  v.  Laclede  Gaslight  Co.,  171  S.  W.  572. 

$  2 1 7  (Tex.Civ.App.)  In  a  railroad  servant's 
action  for  injury  from  falling  from  a  car  load  of 
lumber  which  he  was.  trying  to  straighten  with 
a  defective  pinch  bar,  held,  that  the  facts  ap- 
pearing established  the  defense  of  assumption  of 
risk.— Houston  &  T.  C.  R.  Co.  v.  Smallwood,  171 
S.  W.  292. 

§219  (Mo.App.)  A  servant  in  the  bof-kill!ng 
room  of  a  packing;  plant  who  slipped  into  an 
open  sewer  containing  boiling  water  to  carry 
off  the  refuse,  must  be  held  to  have  assumed 
the  risk,  the  danger  being  obvious. — Robinson 
V.  Hammond  Packing  Co.,  171  S.  W.  34. 

§  2 1 9  (Mo.App.)  Experienced  teamster  held 
to  assume  risk  of  injury  from  the  unloading  of 
a  car  of  heavy  steel  vaults,  each  row  of  which 
inclined  forward,  without  chocks  to  keep  them 
perpendicular. — Scoffin  v.  Abernathy  Furniture 
Co.,  171  S.  W.  033. 

§  222  (Mo.App.)  An  employs  working  in  the 
presence  of  and  in  obedience  to  the  peremptory 
command  of  his  employer  may  tely  on  his  su- 
perior knowledge  and  assume  that  the  employer 
will  not  send  him  into  a  place  of  danger.— Bax- 
ter V.  Campbell  Lumber  Co.;  171  S.  W.  956. 

§  226  <Mo.App.)  Employe  in  brewery  held  not 
to  assume  risk  of  injury  from  explosion  of  am- 
.  monia  tank  arising  from  the  employer's  negli- 
gent failure  to  inspect.— Nowotny  v.  St.  Louis 
Brewing  Ass'n,  171  S.  W.  941. 

I  226  (Mo.App.)  An  employ^  does  not  assume 
risks  arising  from  the  employer's  negligence. — 
Baxter  v.  Campbell  Lumber  Co.,  171  S.  W.  955. 

<G)  Contribatory  ReKllKenee  of  Servant. 

1228  (Ky.)  The  contributory  negligence  of 
a  deceased  servant  does  not  bar  recovery  under 
the  federal  Employers'  Liability  Act,  where 
defendant's  negligence  contributed  to  the  in- 
jury.—Louisville  &  N.  R.  Co.  V.  Heinig's  Adm'x, 
171  S.  W.  853. 

$  233  (Ky.)  Where  a  track  man  attempted  to 
operate  a  mine  motor  with  the  trolley  pole  ex- 
tending forward,  and  was  killed  when  the  pole 
Jumped  the  wire  and  was  broken  by  striking 
against  the  roof  of  the  mine,  the  employ^  creat- 
ed the  danger  himself,  and  there  can  be  no  re- 
covery.—North  Jellico  Coal  Co.  v.  Disney,  171 
S.  W.  192. 

$  233  (Mo.App.)  A  servant  is  not  necessarily 
guilty  of  negligence  in  selecting  out  of  a  num- 
ber, some  good  and  some  bad,  a  defective  wood- 
en horse  with  which  to  support  a  scaffold  on 
which  he  was  to  work;  the  principle  that  a 
servant  is  negligent  as  a  matter  of  law  in  se- 
lecting a  defective  appli&nce  out  of  a  large 
number  applying  only  to  such  defects  as  are 
so  obvious  that  reasonable  care  would  discover 
them.— Cody  v.  Lusk,  171  S.  W.  624. 

1236  (Ky.)  In  the  absence  of  a  contract  or 
special  assumption  of  duty  to  inspect,  a  servant 
need  not  inspect  the  place  where  he  works ;  the 
master  being  responsible  for  danger  negligently 
permitted  in  such  regard,  unless  it  is  patent  or 
obvious. — Bon  Jellico  Coal  Co.  v.  Murphy,  171 
S.  W.  160. 

i  235  (Mo.App.)  Unless  the  duty  to  inspect 
the  appliances  furnished  him  for  work  is  im- 
posed on  the  servant,  he  may  rely  on  the  mas- 
ter's discbarge  of  such  duty  and  on  the  tools 
and  appliances  furnished  as  being  reasonably 
safe.— Cody  v.  Lusk,  171  S.  W.  624. 

8  238  (Mo.App.)  A  servant  held  not  neces- 
sarily negligent  in  staying  on  one  end  of  a  scaf- 
fold supported  by  wooden  horses  while  the 
other  end  was  being  moved  a  few  inches,  during 
which  time  it  gave  way  from  a  defect  not  ap- 
parent to  him,  since  he  was  only  required  to  do 
what  a  reasonably  prudent  man  would  do  un- 


der the  circumstances. — Cody  r.  Lusk,  171  S. 
W.  624. 

S238  (Tex.Civ.App.)  Proof  that  it  was  not 
customary  in  operating  a  hand  car  to  look  at 
the  target  to  see  whether  a  switch  was  open 
or  closed  would  not  relieve  the  operator  from 
the  exercise  of  ordinary  care.— St.  Louis  South- 
western By.  Co.  of  Texas  t.  Anderson,  171  S. 
W.  806. 

§241  (Tex.Civ.App.)  An  employ^  engaged  in 
breaking  stone  at  a  place  designated  by  t£e  em- 
ployer held  not  guilty  of  contributory  negli- 
gence.—Paul  Stone  Co.  v.  Saucedb,  171  S.  W. 
1038. 

§  243  (Ark.)  Where  a  railroad's  blue  flag  rule 
had  been  abrogated  b^  disuse,  failure  of  a  car 
repairer  to  comply  with  the  rule  did  not  con- 
stitute contributory  negligence  which  would  re- 
lieve the  company  from  liability  for  negligence 
of  a  switching  crew  in  moving  the  car  with 
knowledge  of  the  repairer's  dangerous  position. 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Sharp,  171 
S.  W.  95, 

§243  (Ky.)  It  is  the  duty  of  a  railroad  en- 
gineer to  examine  bulletins  posted,  to  give  or- 
ders to  trainmen  as  well  as  the  orders  actual- 
ly delivered  to  him. — Louisville  &  N.  R.  Co. 
V.  Heinig's  Adm'x,  171  S.  W.  853. 

§  246  (Ark.)  Railway  employe  overtaken  by 
train  held  bound  to  remove  speeder  from  track 
if  he  could  do  so  consistently  with  ordinary 
care  for  bis  own  safety. — St  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Morgan,  171  S.  W.  1187. 

§  248  (Ky.)  Where  the  conductor's  obser- 
vance of  the  rules  of  a  railroad  company  would 
have  prevented  an  accident  notwithstanding 
the  negligence  of  the  engineer,  recovery  may  be 
had  for  the  death  of  the  engineer  under  the 
federal  Employers'  Liability  Act— Louisville  & 
N.  R.  Co.  V.  Heinig's  Adm'x,  171  S.  W.  853. 

§  248  (Tex.Civ.App.)  To  support  a  charge  of 
actionable  negligence  of  a  railroad  company 
on  the  doctrine  of  discovered  peril,  the  em- 
ploye, injured  by  being  struck  by  an  engine. 
must  show  facts  authorizing  a  finding  that  the 
trainmen  realized  that  the  employe  was  in 
danger  and  neglected  to  resort  to  means  they 
should  have  resorted  to. — Paris  &  6.  N.  R.  Co. 
V.  Lackey,  171  S.  W.  540. 

(H)   Actions. 

§250>/2t  [New,  vol.  15  Key-No.  Series] 

(Ky.)  Sta^e  courts  in  administering  the 
federal  Employers'  Liability  Act  will  follow 
the  practice  and  procedure  in  the  trial  of  oom- 
mon-law  actions  generally,  except  in  so  far 
as  modified  by  the  act.— Louisville  &  N.  R.  Co.  v. 
Johnson's  Adm'x,  171  S.  W.  847. 

§  256  (Ark.)  Where  decedent,  a  car  repairer. 
was  killed  while  repairing  a  car  being  uaed  in 
interstate  commerce,  and,  while  the  complaint 
did  not  declare  on  the  federal  Employers'  Lia- 
bility Act  the  answer  pleaded  that  the  car 
was  being  used  in  interstate  commerce,  the 
rights  of  the  parties  must  be  determined  in 
accordance  with  such  act— St.  Louis,  I.  M,  ft 
S.  Ry.  Co.   v.  Sharp,  171  S.  W.  95. 

§  258  (Mo.App.)  The  negligence  charged  in 
the  petition  by  an  injured  servant  *eW  to  he 
the  maintenance  of  an  uncovered  sewer  in  the 
hog-killing  room  of  a  packing  plant  and  not  th« 
mere  maintenance  of  the  sewer. — Robinson  t. 
Hammond  Packing  Co.,  171  8.  W.  34. 

§264  (Mo.App.)  Where  plaintiff's  petition 
charged  that  he  slipped  into  a  sewer  at  one 
end  of  defendant's  hog-killing  room,  which  was 
negligently  left  uncovered,  proof  that  he  step- 
ped into  the  sewer  at  another  point  where  there 
was  a  cover  constituted  a  fatal  variance. — Rob- 
inson V.  Hammond  Packing  Co.,  171  S.  W.  34. 

{265  (Ark.)  In  an  action  for  death  of  an 
employe  the  burden  is  on  plaintiff  to  prore 
negligence  as  alleged. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Schultz,  171  S.  W.  87S. 
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I  285  (Ark.)  On  the  evidence  that  railway  em- 
ploy#  was  struck  by  train  while  attempting  to 
remove  speeder  from  track,  held,  if  he  was  neg- 
ligent, the  burden  of  showing  diBCovery  of  hia 
peril  rested  on  hiin.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  y.  Morgan.  ITl  S.  W.  1187. 

§  265  (Mo.App.)  Where  two  servants  were 
carrying  a  heavy  car  sill  and  one  of  them 
dropped  his  end,  causing  the  other  to  drop  the 
sill  on  bis  foot,  that  the  sill  was  dropped  will 
not  raise  a  presumption  of  negligence  of  the 
fellow  servant.— Neth  v.  Delano,  171  S.  W.  1. 

The  injured  servant  held  to  have  the  burden 
of  proving  negligence.— Id. 

{265  (Mo.App.)  The  doctrine  of  res  ipsa 
loquitur  does  not  apply  where  the  injury  to  a 
servant  was  caused  by  the  falling  of  a  barrel 
from  a  stack  near  where  the  servant  was  work- 
ing.—David  V.  ClarkaviUe  Cider  Co.,  171  S.  W. 
584. 

§  265  (Mo.App.)  Where  the  injury  to  a  serv- 
ant is  traced  to  a  defect  in  the  particular  ap- 
pliance being  used  by  him  in  his  work,  the 
proof  of  the  occurrence  and  its  attendant  cir- 
cumstances warranted  an  inference  of  action- 
able negligene.— Cody  v.  Luak,  171  S.  W.  624. 

1268  (Ky.)  Evidence  that,  shortly  before  the 
accident  to  plaintiff,  defendant's  manager  at- 
tempted to  employ  another,  is  inadmissible  to 
show  plaintiff's  employment.— Standard  Oil  Co. 
T.  Mnrlow,  171  S.  W.  436. 

1270  (Ky.)  That  it  had  long  been  the  cus- 
tom of  trainmen  to  use  the  stirrup  in  the  rear 
of  the  pilot  of  an  engine  to  mount  the  engine 
while  in  motion  held  proper  in  rebuttal  of  evi- 
dence that  the  stirrup  was  only  for  the  use  of 
shopmen.- Norfolk  &  W.  Ry.  Co.  v.  Thompson, 
171  S.  W.  451. 

$270  (Tex.Civ.App.)  Condition  of  a  shaft, 
while  not  admissible  to  show  negligence  in 
that  respect,  because  not  pleaded,  held,  in  a 
servant's  action  for  injury  from  a  belt  coming 
oS  a  pulley,  admissible  on  the  pleaded  negli- 
gence of  the  l>elt  being  too  short.— Memphis  Cot- 
ton Oil  Co.  v.  Tolbert,  171  S.  W.  309. 

As  bearing  on  the  alleged  negligence,  in  a 
servant's  action  for  injury  from  the  coming  off 
of  a  belt  while  he  was  putting  it  on,  that  it 
was  too  short,  evidence  that  on  a  subsequent 
attempt  to  put  it  on  the  same  pulley  it  came  olf 
is  admissible. — Id. 

$276  (Tex.Civ.App.)  In  a  suit  by  a  brake- 
man  for  injuries  from  the  breaking  of  a  hand- 
hold on  a  car,  evidence  held  to  justify  a  find- 
ing that  the  injuries  were  suffered  in  the  man- 
ner asserted.- Missouri.  O.  &  G.  Ry.  Co.  v. 
Plemmons,  171  S.  W.  259. 

f  277  (Ark.)  In  an  action  for  personal  inju- 
ries, evidence  held  to  sustain  a  finding  that 
plaintiff  was,  at  the  time  of  the  accident,  an 
employe  of  defendant.— Ft.  Smith  Lumber  Co. 
V.  Shackleford,  171  S.  W.  99. 

f  278  (Ark.)  Evidence  held  to  show  that  a  mat- 
ter owed  no  duty,  either  to  keep  the  ladder  from 
which  the  employ^  fell  in  a  safe  condition  or 
to  warn  him  that  it  was  unsafe.- St.  Louis,  I. 
M.  ft  S.  Ry.  Co.  v.  Schulta,  171  S.  W.  876. 

$  278  (Ark.)  Evidence  that  railway  employe 
was  struck  by  train  while  attempting  to  remove 
speeder  from  track  held  to  make  a  prima  facie 
case  of  negligence. — St.  Louis.  I.  M.  &  S.  Ry. 
Co.  v.  Morgan,  171  S.  W.  1187. 

$  278  (Mo.App.)  In  an  action  for  injuries  to 
a  servant  when  a  barrel  fell  from  a  stack  near 
by.  eridence  held  insufficient  to  show  that  the 
fall  was  due  to  either  the  vibration  of  the 
ground  where  the  barrels  were  stacked,  or  to 
the  negligent  stacking  of  the  barrels,  or,  if  they 
were  negligently  stacked,  that  the  employer 
had  knowledge  thereof.— David  v.  Clarksville 
Cider  Co..  171  S.  W.  594. 

S  278  (Mo.App.)  Evidence  held  sufficient  to 
warrant  a  finding  that  the  plaintiff's  son  need- 


ed instruction  In  regard  to  the  particular  work 
he  was  attempting,  and  received  none. — Warnks 
y.  A.  Leschen  &  Sons  Rope  Co.,  171  8.  W. 
643. 

$  278  (Mo.App.)  Evidence  held  to  support  al- 
legation that  ammonia  tank,  which  exploded, 
causing  employe's  death,  was  unsafe  and  dan- 
gerous, and  that  its  condition  would  have  been 
revealed'  by  the  exercise  of  ordinary  care. — 
Nowotny  v.  St  Louis  Brewing  Ass'n,  171  S.  W. 
941. 

S  278  (Mo.App.)  In  an  action  for  injuries  to 
a  track  laborer  evidence  held  not  to  show  that 
the  engineer  saw  plaintiff  in  a  place  of  obvious 
perU.- Witham  v.  Delano,  171  8.  W.  990. 

$278  (Tex.(}iv.App.)  Evidence  held  to  show 
employer's  failure  to  furnish  a  reasonably  safe 
place  to  work.— Memphis  Cotton  Oil  Co.  v. 
Gardner,  171  S.  W.  1082. 

{279  (Tex.Giy.App.)  Evidence,  in  an  action 
for  injuries  to  a  servant,  held  to  support  a 
finding  that  another  servant  was  guilty  of  neg- 
ligence in  performing  a  nondelegable  duty  of 
the  master. — Houston  Lighting  &  Power  Co., 
1905,  V.  Conley,  171  S.  W.  561. 

$281  (Ark.)  In  an  action  for  death  of  a 
car  repairer,  while  working  under  a  car.  by 
its  being  struck  by  another  car  switched  onto 
the  same  track,  evidence  held  to  establish  such 
an  habitual  disregard  of  the  blue  flag  rule,  with 
the  knowledge  and  acquiescence  of  those  required 
to  enforce  it,  as  to  amount  to  its  abrogation. — 
St.  Ix>ms,  I.  M.  &  8.  Ry.  Co.  y.  Sharp,  171 
S.   W.  99. 

{284  (Ky.)  In  an  action  under  the  federal 
Employers'  Liability  Act  for  the  death  of  a 
railroad  employe,  evidence  will  be  sufficient 
to  take  the  case  to  the  jury  where  it  would  be 
sufficient  if  the  action  had  been  brought  un- 
der the  state  law.— Louisville  &  N.  R.  Co.  y. 
Johnson's  Adm'x,   171  S.  W.  847. 

S  284  (Tex.Civ.App.)  In  a  personal  injury 
action  by  one  who  had  been  sent  by  one  de- 
fendant to  install  a  cotton  gin  on  the  premises 
of  the  other  defendant,  evidence  held  sufficient 
to  take  to  the  jury  the  question  whether  the 
plaintiff  was  the  servant  of  both  or  either  of 
the  defendants.^ — Dawson  v.  King,  171  8.  W. 
257. 

{286  (Ark.)  In  an  action  for  injuries  to  a 
brakeman  while  between  cars  of  a  lumber  com- 
pany, evidence  held  to  require  submission  to 
the  jury  of  the  issue  of  negligence.— Ft  Smith 
Lumber  Co.  v.  Shackleford,  171  S.  W.  99. 

S  286  (Ark.)  In  an  action  for  personal  in- 
jury from  failure  to  furnish  a  safe  place  to 
work,  evidence  held  to  warrant  a  submission 
of  the  master's  negligence  to  the  jury.— St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Middleton,  171  8. 
W.    869. 

{286  (Ky.)  In  an  action  under  the  feder- 
al Employers'  Liability  Act  for  the  death  of  a 
railroad  engineer  killed  in  a  collision,  the  ques- 
tion whether  the  conductor  was  negligent  in 
failing  to  stop  the  train  when  he  did  not  hear 
the  engineer  give  meeting  signals,  etc.,  held  for 
the  jury.- Louisville  &  N.  R.  Co.  y.  Heinig's 
Adm'x,  171  S.  W.  853. 

§  286  (Mo.App.)  In  an  action  for  hijuries  to 
an  emiiloye,  caused  by  stepping  on  an  insecure 
board  in  a  platform,  whereby  he  fell,  evidence 
luUl  sufficient  to  take  the  question  of  defend- 
ant's negligence  to  the  jury. — C'ooney  v.  La- 
clede Gaslight  Co.,  171  S.  W.  .')72. 

S  286  (Mo.App.)  Evidence  held  sufficient  to 
carry  to  the  jury  the  question  whether  it  was 
reasonably  safe  for  defendant's  foreman  to 
order  plaintiCTs  son  to  attempt  to  splice  a  wire 
which  had  become  hroken,  and  which  caused 
the  injury. — Wamke  v.  A.  Leschen  &  Sons  Rope 
Co.,  171  S.  W.  643. 

S  286  (Mo.App.)  In  a  workman's  suit  for  in- 
juries by  the  employer's  negligence  in  requiring 
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him  to  work  about  an  unguarded  ripsaw  in 
violation  of  Rev.  St.  1909,  §  7828,  the  ques- 
tion whetlier  the  saw  could  have  been  safely 
and  securely  guarded  was  for  the  jury. — Holt 
v.  Hamilton-Brown  Shoe  Co.,  171  S.  W.  (573. 

i  286  (Mo.App.)  In  an  action  for  injuries  to 
an  employ^  by  a  defect  in  a  step  of  a  stairway, 
the  question  of  the  employer's  negligence  held 
for  the  jury. — Hiclts  v.  Hammond  Packing  Co., 
171  S.  W.  937. 

i  286  (Mo.App.)  Whether  the  place  where  an 
employ^  worked  was  reasonably  safe  held  for 
the  jury.— Baxter  v.  Campbell  Lumber  Co.,  171 
S.  W.  955. 

i286  (Mo.App.)  On  evidence  in  a  servant's 
action  for  injury  to.  his  eye  from  some  liquid 
driven  from  an  iron  pipe  under  an  anvil,  mas- 
ter's negligence  in  not  inspecting  it  to  remove 
dangerous  matter  held  for  the  jury. — Gummer- 
son  V.  Kansas  City  Bolt  &  Nut  Co.,  171  S.  W. 
859. 

i  286  (Tex.Oiv.App.)  Whether  a  master  was 
negligent  in  selecting  a  place  for  a  servant  to 
work  held  a  question  for  the  jury. — Houston 
I.ighHng  &  Power  Co.,  1906,  v.  Conley,  171  S. 
W.  561. 

I  287  (Mo.App.)  Whether  an  injury  to  an  em- 
ploye was  caused  by  the  negligence  of  fellow 
servants  held  for  the  jury.— -Baxter  v.  Camp- 
bell Lumber  Co.,  171  S.  W.  955. 

1 288  (Ark.)  In  an  action  for  personal  in- 
jury from  failure  to  furnish  a  safe  place  to 
work,  evidence  held  to  warrant  a  submission 
of  assumption  of  risk  to  the  jury. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Middleton,  171  S.  W. 
869. 

{  288  (Ky.)  A  brakeman  held  not  to  assume, 
as  a  matter  of  law  thfe  risk  of  injury  occur- 
ring while  attempting  to  board  an  engine  by 
stepping  on  a  step  on  the  pilot  of  an  engine.— 
Norfolk  ft  W.  Ry.  Co.  v.  Thompson,  171  S.  W. 
451. 

{288  (Mo.App.)  Where  an  employ«  in  the 
hog-killing  room  of  a  packing  plant  slipped  into 
an  open  sewer  at  one  end  of  the  room  contain- 
ing boiling  water,  he  cannot  be  said  as  a  matter 
of  law  to  have  assumed  the  risk,  where  the 
Kewer  ordinarily  contained  only  warm  water. 
—Robinson  v.  Hammond  Packing  Ca,  171  S.  W. 

i  288  (Mo.App.)  Evidence,  in  a  servant's  ac- 
tion for  injury  to  his  eye  from  caustic  liquid 
driven  from  a  pipe,  collected  as  scrap  iron, 
held  to  make  assumption  of  risk  for  the  jury. 
— Gummerson  v.  Kansas  City  Bolt  &  Nut  Co., 
171   S.  W.  959. 

1 288  (Tex.Civ.App.)  Where  a  sen-ant  was 
injured  by  a  ginhouse  door  falling  upon  him  and 
there  was  no  evidence  that  he  knew  of  the  de- 
fect which  caused  the  fall,  or  that  it  was  so  ol>- 
vious  as  to  give  him  implied  knowledge  thereof, 
he  did  not  assume  the  risk  as  a  matter  of  law. — 
Dawson  v.  King,  171  S.  W.  257. 

{288  (Tex.Civ.Apn.)  Whether  a  servant  knew 
or  ought  to  have  known  that  a  pinch  bar,  fur- 
nished him  by  defendant  with  directions  to  use 
it,  was  defective,  and  appreciated  the  danger  of 
using  it  as  directed,  held  for  the  jury. — Houston 
&  T.  C.  R.  Co.  V.  Smallwood.  171  S.  W.  292. 

!  288  (Tex.Civ.App.)  Whetbcr  an  employe,  in- 
jured by  the  falling  of  a  stack  of  sacks  of  meal, 
assumed  the  risk  held  for  the  jury.— Memphis 
Cotton  Oil  Co.  V.  Gardner,  171  S.  W.  1082. 

{ 289  (Ark.)  In  an  action  for  injuries  to  a 
brakeman  while  between  cars  of  a  lumber  com- 
pany, evidence  held  to  require  submission  to  the 
jury  of  the  issue  of  contributory  negligence. — 
Ft.  Smith  Lumber  Co.  v.  Shackleford,  171  S. 
W.  99. 

If  289  (Mo.App.)  The  negligence  of  a  workman 
injured  by  contact  with  an  unguarded  ripsaw 
held  a  question  for  the  jury.— Holt  v.  Hamilton- 
Brown  Shoe  Co.,  171  S.  W.  673. 


{ 289  (Mo.App.)  In  an  action  for  injuries  to 

an  employe  by  a  defect  in  a  step  in  a  stairway, 
the  question  of  contributory  negligence  held 
for  the  jury. — Hiclis  v.  Hammond  Packing  Co., 
171  S.  W.  937. 

!  289  (Mo.App.)  In  action  for  death  of  em- 
ploye from  explosion  of  ammonia  tank,  ques-, 
tion  of  contributory  negligence  held  for  the' 
jury.— Nowotny  v.  St  Louis  Brewing  Ass'n. 
171  S.  W.  941. 

{289  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant  who  fell  from  the  upper  to  th( 
lower  floor  of  a  ginhouse,  evidence  held  not  ta 
show  that  the  servant  was  negligent  as  a  mat- 
ter of  law.— Dawson  v.  King,  171  S.  W.  257. 

The  contributory  negligence  of  a  servant  is  a 
question  for  the  jury,  unless  the  act  is  a  viola- 
tion of  some  law  or  the  facts  are  undisputed. 
—Id. 

{ 289  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  an  employ^  thrown  from  an  unguarded 
elevated  platform  in  the  course  of  his  employ- 
ment, whether  he  was  guilty  of  contributory 
negligence  held  for  the  jury. — Kirby  Lumber 
Ca  V.  Hamilton,  171  S.  W.  546. 

{  289  (Tex.Civ.App.)  Whether  an  employe,  in- 
jured by  the  falling  of  a  stack  of  sacks  of 
meal,  was  guilty  of  contributory  negligence  held 
for  the  jury.— Memphis  Cotton  Oil  Co.  v.  Gard- 
ner, 171  S.  W.  1082. 

{291  (Ky.)  In  an  employe's  action  for  in- 
juries, court  held  to  have  properly  refused  to 
submit  issue  as  to  supplying  sufficient  men  to 
do  the  work  in  view  of  the  uncontradicted  evi- 
dence.—McKee  V.  (Cincinnati,  F.  &  S.  E.  K.  Co, 
171  S.  W.  425. 

In  a  railway  employe's  action  for  injuries 
caused  by  backing  a  train  against  cam  between 
which  he  was  working,  instructions  held  to 
have  fairly  given  the  law  of  the  case. — Id. 

{291  (Mo.App.)  In  an  action  for  injuries  to 
an  employe  demolishing  a  platform,  an  instruc- 
tion held  not  objectionable,  in  that  it  left  it  to 
the  jury  to  find  that  defendant  could  and  plain- 
tiff could  not  by  ordinary  care  have  discovered 
the  insecure  plank  causing  his  injury. — Coonry 
V.  Laclede  Gaslight  Co.,  171  S.  W.  572. 

{291  (Mo.App.)  An  instruction  predicating 
recovery  upon  certain  findings  as  to  the  canae 
of  injury  to  a  minor  employe  held  not  broader 
than  the  petition. — Warnke  v.  A.  Leschen  & 
Sons  Rope  Co.,  171  S.  W.  643. 

1 291  (Mo.App.)  An  instniction  submitting 
the  matter  of  the  employer's  omission  of  care  to 
furnish  adequate  light  in  the  place  in  which  a 
ripsaw  was  used  held  not  erroneous  as  not  sup- 
ported by  the  evidence. — Holt  v.  Hamilton-Brown 
Shoe  Co.,  171  S.  W.  673. 

{ 293  (Ark.)  Instruction  that  railway  engi- 
neer and  fireman  might  presume  that  section 
foreman  on  speeder  would  get  off  the  track. 
and  that  company  was  not  liable  if  they  used 
reasonable  care  and  diligence  after  it  becam*' 
apiiarent  that  he  was  not  going  to  do  so.  krid 
improperly  refused. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Morgan,  171  S.  W.  1187. 

{293  (Ky.)  Admissions  of  a  company's  serv- 
ant, competent  against  him,  but  not  against 
the  company,  his  codefendant  having  l>een  nd- 
mitted,  it  was  error  to  give  an  instruction  re- 
quiring a  finding  against  t>oth  defendants,  if 
the  jury  believes  he  was  negligent. — Standard 
Oil  Co.  v.  Marlow,  171  S.  W.  «e. 

{  293  (Mo.App.)  In  an  action  for  injuries  to 
an  employe  by  stepping  on  a  plank  fastened  to 
a  joist  only  by  a  cleat,  an  instruction  held  not 
erroneous  as  authorizing  a  recovery  for  the 
failure  to  inspect  a  hazardous  work  over  wbicii 
defendant  had  no  control.— Cooney  v.  l«clede 
Gaslight  Co.,  171  S.  W.  572. 

{  293  (Mo.App.)  An  instruction  as  to  defeiMl- 
ant's  liability  for  furnishing  a  defective  madtine 
and  for  the  negligent  orders  of  its  foreman 
held  not  to  be  such  as  to  mislead  or  confuse 
the  jury,  although  unnecessarily  long  and  i 
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what  lackiiif  in  clearness. — Wamke  v.  A.  Lescb- 
en  &  Sons  Rope  Co.,  171  S.  W.  643. 

1 293  (Mo.App.)  Instructions  held  not  to  im- 
pose on  the  employer  too  great  a  burden  in  fur- 
nishing a  reasonably  safe  place  to  work. — Bax- 
ter V.  CampbeU  Lumber  Co.,  171  S.  W.  955. 

i  297  ^Tex.Civ.App.)  In  a  railroad  servant's 
action  tor  injury  from  falling  from  a  car  load  of 
lumber  he  was  trying  to  straighten,  findings 
that  he  knew  the  danger  of  attempting  to  do 
the  work  without  help  and  with  a  dangerous 
pinch  bar  held  to  eBtablisb  the  common-law  de- 
fense of  assumptiuo  of  risk,  even  though  be  was 
inexperienced  and  had  not  been  warned. — Hous- 
ton &  T.  C.  R.  Go.  T.  SmaUwood,  171  8.  W. 
292. 

TV.  I.IAB£LITtB8  FOB  INJUKIES  TO 

THIBD  PERSON*. 

(A)   Acts  or  Omlsalons  of  Servaitt.  . 

i  302  (Ark.)  Where  plaintiff,  superintendent 
of  defendant's  telephone  construction,  was  as- 
saulted by  B.,  assistant  to  defendant's  general 
superintendent,  neither  of  whom  had  any  con- 
trol over  plaintiff,  pursuant  to  a  conspiracy  to 
brin^  about  plaintiff's  resignation,  such  act  was 
not  in  the  furtherance  of  defendant's  business, 
and  it  was  not  liable.— Arkansas  Natural  Gas 
Co.  V.  Lee,  171  S.  W.  93. 

{  302  (Ky.)  A  company  is  liable  for  the  neg- 
U^nce  of  the  chauffeur  of  its  general  agent, 
who  was  delivering  a  machine  repaired  by  the 
agent  under  bis  contract  with  the  company,  re- 
gardless of  whether  the  agent  was  required  to 
deliver  the  machine  to  the  owner. — National 
Cash  Ilegister  Co.  v.  Williams,  171  S.  W.  162. 

1 305  (Tex.Civ.App.)  If  a  chauffeur  undertook 
to  operate  a  family  car  by  direction  of  the  own- 
er's inexperienced  son,  it  is  the  act  of  the 
owner,  irrespective  of  the  son's  agency. — Prince 
v.  Taylor,  171  S.  W.  8*26. 

(O  Actions. 

i  330  (Ky.)  In  an  action  against  a  company 
for  the  negligence  of  the  chauffeur  of  its  general 
aKent,  a  finding  by  the  jury  that  the  chauffeur 
at  the  time  was  delivering  repair  work  w^hich 
tlie  agent  was  required  to  do  under  his  contract 
with  the  company  held  not  _  to  be  palpably 
against  the  weiglit  of  the  evidence. — National 
tiash  Register  Co.  v.  WilUams,  171  S.  W.  162. 

§  333  (Ky.)  An  injnred  person,  who  sued  a 
servant  and  his  master  jointly  for  the  negli- 
gence of  the  servant,  can  recover  from  the  mas- 
ter, where  the  verdict  was  silent  as  to  the  liabil- 
ity of  thi>  servant  even  though  that  silence  be 
treated  as  a  verdict  for  the  servant. — National 
Cash  Register  Co.  v.  WUliams,  171  S.  W.  162. 

MEASURE  OF  DAMAGES. 

See  Damages.  U  95-120,    216. 

MEASURES. 

See  Weights  and  Measures. 

MECHANICS'  LIENS. 

n.  BIGHT   TO   I.IEH. 

<B)   Serrlees  Rendered  nnd  Hnterlnls  Fnr- 
nlalted. 

{45  (.Mo.  App.)  In  a  statement  for  a  me- 
chanic's lien  against  a  mine  mill,  an  item  for 
wrench,  tape,  and  asbestos  wicking  should  be 
disallowed. — Ijandreth  Machinery  Co.  v.  Roney, 
171  S.  W.  681. 

1 50  (Mo.App.)  A  claimant  is  not  entitled  to 
a  lien  for  express  charges  and  car  fare,  where 
there  was  no  evidence  that  those  charges  be- 
came a  part  of  the  charges  for  items  sold  to 
be   used   in   the   structure,   or   that   the   buyer 


agreed  to  pay  the  delivery  charges.— Landreth 
Machinery  Co.  v.  Roney,  171  S.  W.  681. 

in.  PROCEEDINGS  TO  PERPEOT. 

g  139  (Mo.App.)  A  statement  listing  articles 
under  their  trade-names,  and  stating  that  they 
were  used  in  the  mill  upon  which  the  lien  was 
claimed,  is  sufflcient. — I^andreth  Machinery  Co. 
V.  Roney,  171  S.  W.  681. 

i  157  (Mo.App.)  The  iticlusion  in  a  mechan- 
ic's lien  statement  of  items  for  delivery  charges 
which  might  have  been,  but  were  not,  so  con- 
nected with  the  other  items  as  to  entitle  the 
claimant  to  a  lien  therefor  does  not  make  the 
statement  void,— Landreth  Machinery  Co.  v. 
Honey,  171  S.  W.  681. 

In  a  statement  for  a  mechanic's  lien  against 
a  mine  mill,  an  item  for  wrench,  tape,  and  as- 
liestos  wicking,  though  not  allowable,  does  not 
make  the  statement  void.— Id. 

IV.  OPERATION  AND   EFFECT. 
(C)    Prlorltr. 

§  1 98  (Mo. App.)  A  contract  for  the  sale  of  an 
interest  in  a  mine  mill  to  be  erected  on  leased 
promises,  where  it  would  remain  personal  prop- 
erty under  the  terms  of  the  lease,  held  to  be  a 
conditional  sale  of  personal  property,  and  not 
valid  against  a  mechanic's  lien  under  Rev.  St. 
1909,  i  2889,  unless  recorded.- Landreth  Ma- 
chinery Co.  ▼.  Roney,  171  S.  W.  681. 

MEMORANDA. 

See  Evidence,  f  271. 

MENTAL  ANGUISH. 

See  Commerce,  i|  8,  28;   Telegraphs  and  Tele- 
phones, I  27. 

MENTAL  CAPACITY. 

See  Deeds.  g{  68,  196,  211;    Evidence,  i  472; 
Wills,   f  44. 

MERGER. 

See  Judgment,  |  598. 

MILITIA. 

See  Vendor  and  Purchaser,  1 129. 

MINES  AND  MINERALS. 

See  Fixtures.  {  15;   Infants,  S  87;   Master  and 

Servant,  S  88. 

m.   OPERATION    OF   MINES,   QUAR- 

RIE3.  AND  WEI.IiS. 
(B)   HlninK  PartnersIilpB   and    Companies. 

i  97  (Mo.)  In  action  by  one  interested  in  in- 
corporating certain  mining  properties  to  compel 
another  party  to  account  tor  an  alleged  secret 
pro&t  on  the  purchase  of  a  third  party's  inter- 
est, held,  that  there  was  no  prima  facie  part- 
nership between  plaintiff  and  defendant,  because 
they  were  promoters,  and  the  burden  was  there- 
fore on  plaintiff  to  establish  a  partnership. — 
Ringolsky  v.  Maud  L.  Mining  Co.,  171  S.  W.  66. 

i  106  (Mo.)  Where  one  of  the  incorporators 
of  mining  properties  was  induced  to  join  in  the 
contract  to  incorporate  by  the  statements  of 
another  that  his  stock  would  be  worth  as  much 
as  the  other's  bonds,  and  that  be  mlf^ht  exchange 
if  lie  so  desired.  Acid,  that  the  other  incorpora- 
tors, or  the  corporation  for  them,  could  not 
compel  an  accounting,  with  respect  to  what  he 
thereby  obtained,  morp  than  the  contract  gave 
him,  even  assuming  that  he  was  a  promoter. — 
Ringolsky  v.  Maud  L.  Mining  Co.,  171  S.  W.  56. 


See  Infants. 


MINORS. 
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MISREPRESENTATION. 

See  Fraud. 

MITIGATION. 

See  Homicide,  i  27. 

MONEY  RECEIVED. 

See  Carriers.  {  284 ;  Corporations,  (  121  J^Bvi- 
dence,  |{  119,  341;  Pleading,  f  433;  Sales, 
S  398. 

MONOPOLIES. 

See  Abatement  and  Revival,  j|  39. 

n.   TBUSTS    AND    OTHER    COBCBINA- 

TION8  XX  REBTBAIKT 

OF  THADE. 

I  17  (Tex.Civ.App.)  A  contract  whereby  a  re- 
tail ice  dealer  agreed  to  purchase  all  of  his  ice 
from  a  certain  manufacturer  so  long  as  the  lat- 
ter could  supply  his  demand  held  to  be  a  "con- 
spiracy in  restraint  of  trade"  within  Rev.  St. 
1911,  art.  7798,  subd.  1.— Wood  v.  Texas  Ice  & 
Cold  Storage  Co.,  171  S.  W.  497. 

That  a  contract  for  the  purchase  of  ice  which 
was  in  restraint  of  trade  under  Rev.  St  1911, 
art  7798,  subd.  1,  gave  the  purchaser  the  bene- 
fit of  the  market  price,  whatever  it  might  be, 
does  not  render  the  contract  valid. — Id. 

A  contract  for  the  exclusive  purchase  of  ice 
by  a  retail  dealer  from  a  wholesale  dealer  is  a 
conspiracy  in  restraint  of  trade  as  defined  by 
Rev.  St  1911,  art  7798,  subd.  1.— Id. 

MORTGAGES. 

See  Banlcruptcy,  {  205:  Chattel  Mortgages; 
Marshaling  Assets  and  Securities,  i8  2,  4; 
Taxation,  l  581 ;   Trusts,  |  44. 

Z.  REQUISITES  AND  VAUDITT. 

(A)  NAtnre  and  Bsaentluls  of  Con-reyaBcea 
■«  Secnrlty. 

{38  (Ark.)  Evidence  held  to  support  finding 
that  absolute  deed  was  not  a  mortgage,  but  that 
there  was  a  sale  with  an  option  agreement  tor 
a  resale.— Nance  v.  Polk,  171  S.  W.  1196. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 
(D)  Uen    and    Frlorltr* 

S  151  (Ark.)  As  to  the  purchaser  of  some  of 
the  purchase-money  notes,  the  vendor's  Hen  re- 
served by  a  deed  is  not  extinguished  by  recon- 
veyance of  the  land,  even  against  subsequent 
mortgagees  who  had  no  notice,  except  under 
Kirb.T's  Dig.  §  782.— Hebert  v.  Fellbeimer,  171 
S.  W.  144. 

IV.  RIGHTS   AND  I.XABIUTIE8  OF 
PARTIES. 

J  20 1  (Mo.App.)  Where  a  mortgagee  insures 
not  his  own  risk,  but  that  of  the  mort- 
gagor at  the  latter's  expense,  the  mortgagee, 
on  collecting  the  policy  after  loss,  is  bound  to 
account  to  the  mortgagor.— Rutherford  y.  Sam- 
ple, 171  S.  W.  578. 

VI.   TRANSFER  OF  PROPERTY  MORT. 

OAOED   OR  OF  EQUITY  OF 

REDEMPTION. 

1 292  (Mo.App.)  In  a  suit  to  recover  a  per- 
sonal judgment  against  a  mortgagor  who  had 
sold  the  mortgaged  lands,  evidence  held  to  jus- 
tify finding  that  the  mortgagor  consented  to  the 
release  of  portions  of  the  property,  and  so  was 
not  discharged  from  liability  as  a  surety.— 
Troll  V.  Dougherty  &  Bush  Real  Estate  Co., 
171  S.  W.  665. 

Vn.   PATHENT  OR  PERFORMANCE 

OF   CONDITION,   RELEASE, 

AND   SATISFACTION. 

1 298  (Tex.Civ.App.)  Payment  of  a  debt  se- 
cured by  mortgage  discharges  the  mortgage,  and 


it  cannot  be  continued  as  against  a  subsequent 
judgment  creditor  of  the  mortgagor  by  a  new 
mortgage  after  the  judgment— First  State  Bank 
of  Amarillo  v.  Jones,  171  S.  W.  1057. 

1319  (Tex.Civ.App.)  A  recital  in  a  release 
executed  by  the  president  of  a  mortgagee  bank 
that  the  note  secured  by  the  mortgage  had  been 
paid  in  full  while  the  bank  was  the  owner 
thereof  supports  a  finding  of  payment. — First 
State  Bank  of  Amarillo  v.  Jonea,  171  S.  W. 
1057. 

IX.  FORECLOSURE  BT  EXERCISE  OP 
POWER  OF  SALE. 

{336  (Tez.Civ.App.)  A  junior  mortgagee  is 
not  injured  by  a  private  sale  under  a  senior 
mortgage,  which  called  for  a  public  sale  where 
the  property  could  not  be  sold  for  the  debt  se- 
cured.— Fidelity  &  Deposit  Co.  of  Maryland  v. 
Albrecht  171  S.  W.  819. 

fSeS  (Mo.)  A  trustee  in  a  deed  of  trust  held 
obliged  to  set  aside  a  sale  for  about  4  per  cent, 
of  the  value  in  the  absence  of  the  creditors, 
and  resell  the  property  or  readvertise  for  sale 
at  a  future  date.— Middleton  v.  Baker,  171  S. 
W.  828. 

I  376  (Ky.)  Where  a  sale  under  a  trust  deed 
executed  by  a  husband  alone  was  made  to  pay 
debts,  including  a  debt  secured  by  a  mortgage, 
in  which  the  wife  joined,  of  a  part  of  the  prop- 
erty worth  more  than  the  dent  but  unmort- 
gaged property  was  sold  to  pay  the  mortgage. 
the  proceeds  must  be  applied  as  if  mort^ged 
property  bad  been  sold  to  discharge  the  mort- 
gage.—Mulligan  T.  Mulligan,  171  8.  W.  420. 

X.   FORECLOSURE  BT  ACTION. 

(J)   8ale. 

{518  (Mo.App.)  Where  a  beneficiary  of  a 
deed  of  trust  purchased  a  tax  bill  on  the  prop- 
erty, paid  general  taxes.  Insurance,  etc.,  be  was 
bound  to  credit  his  bid  on  foreclosure  against 
costs  and  such  advancements  and  any  balance 
remaining,  together  with  the  proceeds  of  insur- 
ance subsequently  collected  against  the  note,  ac- 
counting to  the  grantor  for  any  overplus. — Ruth- 
erford v.  Sample,  171  S.  W.  578. 

(K)   Dellcleney  and  Pemonal  LiabllltT. 

§561  (Tex.Civ.App.)  Answer,  in  action  for 
deficiency  after  foreclosure,  alleging  collnrion 
between  defendant  primarily  liable  on  the  notes 
and  plaintiff,  held  subject  to  some  of  the  special 
exceptions  which  were  sustained. — Biay  ▼.  Se- 
wall,  171  S.  W.  796. 

MOTIONS. 

See  Appeal  and  Error,  ${  282-302;  Contino- 
ance.  {  37:  Criminal  Law,  {  603;  New 
Trial,  H  112-163 ;    Pleading,  {{  352.  3C8. 

MOTIVL 

See  Homicide,  I  166. 

MOVING  PICTURE  SHOWS. 

See  Sunday. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  8  1068;  Bridges.  146; 
Counties;  Dedication,  {{  31,  86,  44;  Elec- 
tricity, I  19 ;  Eminent  Domain,  {  2 ;  Judg- 
ment,JI  266:  Limitation  of  Actions,  {{  6,  11 ; 
New  Trial,  {  89:  Principal  and  Surety,  {  Si; 
Schoiris  and  School  Districts;  Street  Rail- 
roads;  Taxation,  {  431;   Trial.  H  265.  3»S. 

I.  CREATION.    ALTERATION.    EXIST- 
ENCE. AND  DISSOLUTION. 

(A)   IneorporatloB  and  Ineidenta  at  Bx- 
iatence. 

I  18  (Mo.)  The  act  of  the  county  court  in 
incorporating  a  town  in  accordance  with  Laws 
1871,  p.   85,  is  a  judicial  ^ct— State  ez  rel. 
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Blair  v.  Center  Creek  Mining  Co.,  171  S.  W. 
356 

The  judgment  of  the  county  court  incorporat- 
ing a  municipality  in  accordance  with  Laws 
1871,  p.  85,  cannot  be  collaterally  attacked,  but 
can  only  be  questioned  by  a  proceeding  in  quo 
warranto. — Id. 

To  assail  an  order  of  the  county  court  incor- 
porating a  city  or  town,  all  essential  infirmi- 
ties resulting  from  the  order  must  be  raised  by 
express  pleading. — Id. 

(B)  Territorial    Extent   and    SnbdiTlaiona, 

Annexation,  Connolldation,  and 

DiTlalon. 

$28  (Mo.)  As  the  right  of  a  municipality  to 
extend  its  boundaries  gives  to  one  of  tne  inter- 
ested parties  legislative  power,  the  reasonable- 
ness of  such  an  ordinance  is  a  subject  of  judi- 
cial inquiry.— State  ex  rel.  Blair  v.  Center  Creek 
Mining  Co.,  171  S.  W.  356. 

i  33  (Mo.)  Under  Rev.  St.  1899,  §§  5257,  5895, 
a  municipality  already  incorporated  by  the  judg- 
ment of  the  county  court  cannot,  by  virtue  of 
an  ordinance  providing  for  incorporation  as  a 
city  of  its  appropriate  class  and  submitting  the 
matter  to  the  voters,  change  its  boundaries.— 
State  ex  rel.  Blair  v.  Center  Creek  Mining  Co., 
171  S.  W.  356. 

n.   OOVERNMENTAI.  POWERS  AITD 
FimCTIONS  IN  OSNERAI.. 

{58  (Tex.Civ.App.)  A  statute  by  which  a 
municipality  is  organized  is  its  organic  act  and 
the  limit  of  its  power,  so  that  all  acts  beyond 
the  scope  of  the  powers  there  granted  are  void. 
— Tharp  v.  Blake,  171  S.  W.  549. 

859  (Tex.Civ.App.)  A  municipal  corporation 
may  only  exercise  those  iwwers  granted  in  ex- 
press words  or  necessarily  implied  in  the  powers 
expressly  granted  and  those  indi.spensaDle  as 
distinguished  from  merely  convenient  to  the  au- 
thorized purposes.— Tharp  v.  Blake,  171  S.  W. 
549. 

rv.  PROCEEDINGS   OF   COUNOII.    OR 
OTHER  CK>VERNIMG  BODY. 

(A)  Heetlnsa,  Rules,   and   Proceedinar*    in 

General. 

§90  (Ky.)  Under  Ky.  St.  $  3697,  where  a 
city's  board  of  trustees  consisted  of  five  mem- 
bers, and  one  resigned,  the  remaining  four  had 
power  to  act. — Barry  v.  Town  of  New  Haven, 
171  S.  W.  1012. 

(B)  Ordinances   and   By-Lavrs  In  General. 

§  120  (Ky.)  In  an  ordinance  for  an  improve- 
ment of  a  street  to  be  constructed  on  the  ten- 
year  bond  plan,  as  authorized  by  Acts  1912,  c. 
ll.3,  which  was  unconstitutional,  the  provisions 
for  the  method  of  payment  under  that  act  can- 
not be  disregarded  and  the  provisions  for  the 
construction  sustained. — Hickman  v.  Kimbley, 
171  S.  W.  176. 

v.  officers.  agents,  and  em- 
.  pi.oy:£s. 

(C)  Aarenta  and   Employes. 

§  214  (Tex.Clv.App.)  Under  Rev.  St  1911, 
art.  1042  et  seq.,  and  article  3078,  an 'incorpo- 
rated town  had  no  authority  to  employ  an  at- 
torney to  contest  an  election  by  which  it  was 
voted  to  aboU.sh  the  corporation  or  to  bind  the 
town  for  the  fees  for  such  services.— Tharp  v. 
Blake,  171  S.  W.  549. 

§  220  (Tex.Civ.App.)  Where  an  incorporate 
town  had  no  authority  to  employ  an  attorney 
to  perform  certain  legal  services,  be  could  not 
recover  the  reasonable  value  thereof  on  a  quan- 
tum meruit- Tharp  v.  Blake,  171  S.  W.  549. 

Vn.   CONTRACTS  IN   OENERAI.. 

S  226  (Tex.Civ.App.)  An  Incorporated  town 
can  enter  into  vahd  contracts  an.d  incur  debts 


only  when  the  making  of  such  contracts  is  with- 
in the  scope  of  its  general  corporate  functions 
or  of  authority  conferred  by  statute. — Tharp  v. 
Blake,  171  S.  W.  549. 

{ 244  (Tex.Civ.App.)  The  employment  of  an 
attorney  by  a  city  or  town  council,  if  otherwise 
authorized,  could  only  be  accomplished  by  an 
ordinance  or  resolution. — Tharp  v.  Blake,  171 
S.  W.  549. 

IX.  PTTBIJCC   improvements. 

(A)  Power     to      Hake     Improvements     or 

Grant  Aid   Therefor. 

S  269  (Kf .)  A  street  without  regard  to  its 
previous  condition,  may  be  originally  improved 
once  at  the'  expense  of  the  abutting  property 
owner.— Marret  T.  Jefferson  County  Const  Co., 
171  S.  W.  396. 

§  269  (Mo.App.)  A  city  charter  provision  for- 
bidding the  improvement  by  the  city  of  streets 
not  acquired  "according  to  the  provision^  of  this 
charter  and  law"  covers  not  only  the  streets 
acquired  under  provision  of  the  charter,  but  also 
those  acquired  under  statutory  and  common  law. 
—Meyer  v.  Bobb,  171  S.  W.  600;  Same  v. 
Goldsmith,  Id.  606. 

Under  Rev.  St.  1909,  §  1882,  the  actual  pos- 
session of  onl^  the  traveled  path  of  a  road 
sought  to  be  improved  as  a  street  held  suffi- 
cient to  extend  the  possession  to  the  whole 
width  of  the  proposed  street,  where  the  public 
had  color  of  title  by  virtue  of  a  plat  showing 
the  full  width.— Id. 

(B)  PreUmlnary    Proceedlnars    and    Ordi- 

nances or  Resolatlons, 

i  297  (Mo.App.)  The  record  of  a  board  of  pub- 
lic improvement  stating  that  an  ordinance  was 
approved  notwithstanding  a  majority  remon- 
strance, "the  improvement  being  deemed  acces- 
sary," held  In  compliance  with  a  charter  pro- 
vision providing  that  the  board  of  public  im- 
provement should  report  their  reasons  to  the 
municipal  assembly,  where  they  adopted  an  im- 
provement against  the  remonstrances  of  the 
majority  of  abutting  owners.— Meyer  v.  Bobb, 
171  8.  W.  600;    Same  v.  Goldsmith,  Id.  606. 

Under  a  charter  provision,  providing  that  the 
board  of  public  improvement  should  report  their 
reasons  to  the  municipal  assembly  when  they 
adopt  an  improvement  against  the  majority 
remonstrances,  the  recorded  action  of  the  board 
held  sufficient  to  authorize  its  secretary  to  write 
to  the  municipal  assembly  that  the  board  was 
of  the  opinion  that  the  public  interest  demanded 
the  improvement  n,otwith8tanding  the  remon- 
strances.— Id. 

§  301  (Mo.App.)  Under  Rev.  St  1909,  §  9100, 
surface  drainage  in  fourth-class  cities  can  be 
lesally  undertaken  only  by  ordinance. — Jones  v. 
City  of  Caruthersville,  171  S.  \V.  639. 

S  304  (Ark.)  The  municipal  authorities  cannot 
order  an  improvement  of  a  character  different 
from  that  prayed  for  in  the  petition  of  property 
owners.— Harnwell  v.  White,  171  S.  W^.  108. 

(B)   Assessments    for    Benefits,    and    Spe- 
cial Taxes. 

1 450  (Ark.)  Publication  of  an  ordinance  es- 
tablishing an  improvement  district  must  be  in 
strict  compliance  with  the  statute,  so  that  one 
of  the  lots  not  being  included  in  the  publication, 
though  lots  on  both  sides  of  it,  and  owned  by 
the  same  parties,  are  included,  the  district  is 
not  created.— McRaven  v.  Clancy,  171  S.  W.  88. 

f  450  (.\rk.)  To  authorize  the  establishment  of 
an  improvement  district,  a  majority  in  value  of 
the  real  property  owners  within  the  district 
must  have  petitioned  for  the  improvement_ des- 
ignating its  nature. — Harnwell  v.  White,  171  S. 
W.  108. 

Under  Kirby's  Dig.  %  5683,  a  city  cannot 
where  a  proposed  improvement  would  require  a 
greater  assessment,  create  a  district  for  the  con- 
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stittction  of  part  of  the  proposed  improTement 
or  create  several  districts  for  the  construction 
of  the  improvement  by. piecemeal. — Id. 

Improvement  district,  though  not  organized 
in  accordance  with  the  petition,  having  con- 
structed the  improvements,  have  a  de  facto 
existence  and  may  sue,  though  created  to  de- 
feat the  law  limiting  local  assessment. — Id. 

§  450  (Ky.)  Under  Ky.  St.  §  2833,  relating  to 
public  improvement  of  streets,  held,  that  the 
test  of  a  principal  street  was  dedication  to  the 
use  of  the  public,  and  that  a  parkway  improved 
by  the  board  of  park  commissioners  by  virtue  of 
Ky.  St.  i  2848,  was  a  "principal  street,"  and 
hence  an  assessment  for  the  imprpvement  of 
the  adjacent  parallel  street  coXild  not  be  ex- 
tended back  to  the  lin.e  of  the  parkway. — Marret 
v.  Jefferson  County  Const.  Co.,  171  S.  W. 
396. 

$  475  (Ky.)  Under  Ky.  St.  |  3706,  relating  to 
improvement  of  streets  in  towns  of  the  sixth 
class,  held,  that  it  was  within  the  power  of  the 
trustees  to  contract  for  an  improvement  either 
on  a  cash  basis  or  on  a  deferred  payment 
plan,  or  to  give  to  the  owners  the  option  of 
paying  either  in  cash  or  on  a  deferred  payment 
plan.— Morgan  v.  Figg,  171  S.  W.  416. 

§1 488,  489  (Ark.)  Where  a  property  owner 
agreed  to  pay  an  assessment  in  excess  of  the 
statutory  limit,  she  is  estopped  to  set  up  the 
invalidity  of  the  assessments  or  the  improvement 
districts.— Hamwell  v.  White,  171  S.  W.  108. 

A  property  owner  held  estopped  to  deny  the 
validity  of  assessments  for  public  improvements, 
but  not  estopped  to  deny  liability  tor  penalty 
and  attorneys   fees. — Id. 

$519  (Ky.)  Under  Ky.  St.  {  3706,  relating  to 
improvement  of  streets  of  the  sixth  class  and 
the  assessment  of  costs  to  the  abutting  proper- 
ty owners,  held,  that  it  was  the  intent  of  the 
Legislature  that  such  assessments  be  a  lien  on, 
the  abutting  property.— Morgan  v.  Figg,  171  S. 
W,  416. 

XX.   USE  AlTD  KEQITLAnOV  OF  PTTB- 

UG  PXJICES,  FROPEBTT, 

AND  WOBXS. 

(A)  Streets  and  Otber  FnbUe  "Wmym. 

i  705  (Mo.)  Leading  a  mule  by  the  rider  of 
another  mule,  in  a  city  street,  with  the  use 
of  a  baiter  with  a  rein  five  or  six  feet  held  at 
the  end  thereof,  is  not  negligence,  if  the  mule 
has  no  vicious  propensities. — Lyman  v.  Dale, 
171  S.  W.  352. 

§705  (Mo.App.)  Under  Motor  Vehicle  Stat- 
ute, §  8,  par.  2,  driver  of  automobile  held  re- 
quired to  slow  down  or  stop  when  aboyt  to  pass 
a  street  car,  which  had  stopped  to  allow  pas- 
sengers to  alight  or  embark,  though  going  only 
six  miles  an  hour. — Grouch  v.  Heffner,  171  S. 
W.  23. 

Under  Motor  Vehicle  St.  $  8,  par.  2,  chauffeur 
held  charged  with  the  duty  of  slowing  down  or 
stopping  automobile  when  approaching  street 
car  stopped  at  its  usual  place,  though  he  did  not 
see  a  person  about  to  board  the  car. — Id. 

$  705  ('rex.t'lv.App.)  A  mistake  of  judgment 
as  to  the  competency  of  the  driver  of  an  auto- 
mobrle,  however  honestly  made,  is  not  a  defense 
to  a  suit  for  injury  caused  by  his  negligence. — 
I'rince  v.  Taylor,  171  S.  W.  826. 

I  706  (Mo.)  In  an  action  in,  justice  court  for 
damages  to  a  baggy  wheel  caused  by  a  mule 
led  through  a  city  street  by  an  employe  of  de- 
fendant, evidence  held  insufllcient  to  sustain  a 
verdict  for  plaintiff,  whether  the  complaint  be 
construed  as  alleging  the  leading  of  a  wild  and 
unruly  mule  in  a  negligent  manner  or  the  neg- 
ligent leading  of  an  ordinary  mule. — Lyman  v. 
Dale,  171  S.  W.  352. 

I  706  (Mo.App.)  In  an  action  for  injury  froui 
being  struck  by  an  automobile,  brought  under 
Rev.  St.  1909,  §§  8519,  8523,  providing  that  in 
turning  the  comer  of  intersecting  roads,  where 
the  view  m  obstructed,  automobiles  shall  not  be 


driven  at  more  than  six  miles  per  hour,  Jteld,  on 
the  evidence,  that  defendant's  negligence  in  turn- 
ing the  comer  and  plaintiff's  contributory  negli- 
fence  in  the  emergency  were  for  the  jury.— 
leartaell  v.  Billow,  171  S.  W.  7. 

{706  (Mo.App.)  The  application  required  by 
Laws  1911,  p.  322,  }  3,  for  the  license  number  on 
a  motor  car  is  admissible  to  show  the  ownergbip 
of  the  car,  although  the  application  was  for  a 
different  year  and  a  different  car. — Hufl^  v. 
Dougherty,  171  S.  W.  17. 

An  allegation  that  the  place  in  questioa 
was  a  city  street  in  continuous  use  for  public 
travel,  held  equivalent  to  an  allegation  that  it 
was  a  place  much  used  for  travel,  so  as  to  aa- 
thorize  an  instruction  as  to  the  degree  of  care 
required  in  such  place  by  Laws  1911,  p.  330,  f 
12,  subd.  9.— Id. 

S  706  (Mo.App.)  Where  •  a  person  looked  for 
approaching  automobiles  while  walking  from  the 
sidewalk  to  street  car  tracks,  be  was  not  negli- 
gent as  a  matter  of  law  in  then  devoting  bis  at- 
tention to  the  street  car  and  to  his  purpose  of 
boarding  it,  instead  of  watching  for  automobiles. 
—Grouch  V.  Heffner,  171  S.  W.  23. 

Jury  held  justified  in  finding  that  negligence 
of  automobile  driver  was  the  sole  cause  of  an  in- 
jury to  a  person  struck  by  the  automobile  while 
passing  around  a  street  car  to  board  it,  whether 
lie  exercised  the  degree  of  care  required  by 
Motor  Vehicle  St.  {  12,  being  for  the  jury. — Id. 

}  706  (Tex.Civ.App.)  In  a  suit  for  injuries 
to  a  pedestrian  by  an  automobile,  a  charge  held 
properly  refused  as  withdrawing  an  issue  as  to 
negligence  in  drivingat  all  at  the  place  of  the 
accident.— Prince  v.  Taylor,  171  S.  W.  826. 

XII.   TORTS. 

(A)  SSzerciae  ot  GoTernmental  and  Corpo- 

rate Powers  In  General. 

i  736  (Ky.)  In  the  collection  and  disposition 
of  garbage,  a  city  acts  for  the  public  health  and 
discharges  a  governmental  function. — City  of 
Louisville  v.  Hehemann,  171  S.  W.  165. 

(B)  Acts     or     Omissions     ot     OBteers      or 

Asents. 

§  753  (Mo.App.)  A  city  held  not  liable  for  in- 
juries to  plaintiff's  lot  by  the  street  commis- 
sioner in  constructing  a  drain  without  authority 
of  an  ordinance,  though  the  city  paid  for  the 
work  under  general  appropriation  ordinance. — 
Jones  V.  City  of  CaruthersviUe,  171  S.  W.  639. 

(O)  Defects  or  Obstrnotlons  la  Streota 
and  Other  Public  IVays. 

I  755  (Ky.)  A  municipality  is  not  an  insurer 
against  accidents  to  persons  using  its  thorough- 
fares.— City  of  Ashland  v.  Boggs,  171  S.  W. 
461. 

§  763  (Mo.App.)  A  city  owes  to  pedestrians  a 
greater  diligence  in  looking  after  the  safety  of 
Its  streets,  which  are  much  traveled,  than  tho«>i> 
where  the  travel  is  light. — Willis  v.  City  of  St. 
Joseph,  171  S.  W.  27. 

§  764  (Mo.App.)  A  city  is  hound  to  ezerciat 
ordinary  care  to  keep  its  streets  safe  and  con- 
venient for  ordinary  travel,  including  the  use  of 
bicycles,  but  need  not  exercise  greater  care  for 
cyclists  than  other  travelers. — Bethel  v.  City  of 
St.  Joseph,  171  S.  W.  42. 

f  788  (Ky.)  A  municipality  is  not  liable  for 
injuries  caused  by  defe<'tive  streets,  in  the  al>- 
sence  of  actual  notice  of  such  defect,  or  unless 
it  has  existed  so  long  that  n,otice  or  knowle<l|re 
thereof  should  be  imputed.— City  of  Ashland  r. 
Boggs,  171  S.  W.  461. 

S  790  (Mo.App.)  A  city  is  chargeable  with  ^ 
policeman's  knowledge  of  a  defect  in  a  sideiralk 
which  causes  injury  to  a  pedestrian. — Willis  ». 
City  of  St.  Joseph,  171  S.  W.  27. 

I  806  (Ky.)  A  pedestrian  has  the  right  to  tbe 
free  use  of  any  part  of  the  sidewalk  open  for 
public  use,  and  the  right  to  assume  that  it  is 
free  from  obstructions  and  in,  a  reasonably  safe 
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condition  for  traTel.— City  of  Ashland  t.  Boggs, 
171  S.  W.  461. 

S8I8  (Mo.App.)  In  an  action  for  personal  In- 
jnries  caused  by  a  defectiye  sidewalk,  a  con- 
tract for  the  Krading  of  the  street  held  not  ad- 
missible to  show  tbat  tbe  contractor  should 
have  been  made  a  party  under  Rev.  St.  1909,  8 
8862— Brown  y.  City  of  St.  Joseph,  171  S.  W. 
935. 

§  821  (Ky.)  Crenerally  it  is  a  question  for  the 
jury  whether  a  city  had  notice  of  a  defect  in  a 
street,  yet  where  the  facts  are  undisputed,  aud 
but  one  reasonable  inference  can  be  drawn  from 
them,  it  becomes  a  question  for  the  court — City 
of  Ashland  v.  Boggs,  171  S.  W.  461. 

{ 821  (Mo.App.)  In  an  action  for  injuries 
from  a  fall  on  a  sidewalk,  held,  that  the  ques- 
tion of  tbe  city's  negligence  was  for  the  Jury.— 
Willis  V.  City  of  St.  Joseph,  171  S.  W.  27. 

In  an  action  for  injuries  from  a  fall  on  a 
sidewalk,  held,  that  plaintiff's  negligence  in  not 
avoiding  the  defect  was  for  the  jury. — Id. 

$821  (Mo.App.)  In  a  suit  against  a  munici- 
pality for  injuries  to  a  c,Yclist  in  a  fall  on  its 
streets,  evidence  of  tbe  municipality's  negligence 
held  sufficient  to  go  to  the  jury. — Bethel  v.  City 
of  St.  Joseph,  171  S.  W.  42. 

§82 1  (Mo.App.)  In  action  for  injury  to  a  pe- 
destrian falling  on  a  sidewalk  at  night  by  strik- 
ing an  obstruction  of  which  he  knew,  evidence 
held  to  require  submission  of  contributory  negli- 
gence to  the  j'.iry. — Stephens  v.  City  of  El  Dora- 
do Springs,  171  S.  W.  657. 

S  822  (Ky.)  In  an  action  against  a  city  for 
personal  injury  from  a  fall  on  a  sidewalk,  held, 
on  the  evidence,  tbat  an  instruction  on  contribu- 
tory negligence  was  properly  given.— MuUoy  v. 
City  of  Louisville,  171  S.  W.  190. 

i  822  (Mo.App.)  In  an  action  by  a  bicyclist 
hurt  when  his  machine  ran  into  a  bole  in  the 
pavement,  held,  that  defendant's  instruction 
tbat  the  city  owed  no  greater  duty  toward  bicyc- 
lists than  other  travelers  should  have  been  giv- 
en.—Bethel  V.  City  of  St.  Joseph,  171  S.  W.  42. 

1822  (Mo.App.)  In  an  action  for  injuries  on 
a  defective  sidewalk,  defendant's  instruction  on 
contributory  negligence  held  improperly  refused. 
— Stephens  v.  City  of  EI  Dorado  Springs,  171  S. 
\V.  637. 

An  instruction,  that  on^  knowingly  using  a 
defective  sidewalk  at  night  must  grope  or  feel 
bis  way  until  he  passes  the  place,  should  be 
qualiiied  by  omitting  the  word  "grope"  and  add- 
ing "or  has  reason  to  believe  as  a  result  of  tbe 
exercise  of  ordinary  care  that  he  has  passed." 
—Id. 

XIII.   FISCAL  M ANAOEBCENT,   PTTB- 

I.IC   DEBT,   SECURITIES,   AND 

TAXATION. 

(A)  Power  to  Inenr  IndebtednesB  and  Bz- 
peadlturea. 

§  858  (Tex.Civ.App.)  An  incorporated  town 
can  enter  into  valid^  contracts  and  incur  debts 
only  when  tbe  making  of  such  debts  is  within 
the  scope  of  its  general  corporate  functions  or 
of  authority  conferred  by  statute. — Tharp  v. 
Blake.  171  S.  W.  540. 

i  865  (Ky.)  The  probable  cost  of  maintain- 
ing and  operating  a  municipal  lighting  plant 
<mnnot  be  considered  in  determining  whether 
the  construction  of  the  system  would  entail  an 
indebtedness  greater  than  the  city's  constitu- 
tional limit. — Barry  v.  Town  of  New  Haven, 
171  S.  W.  1012. 

<C)   Bonds  and  Other  Seenrltlea,  and  Slnlc- 
InflT  Funds. 

§918  (Ky.)  Notice  of  election  to  create  a 
debt  and  issue  bonds  by  a  sixth-class  city  hav- 
ing been  given  as  prescribed  by  Ky.  St.  §  3705, 
and  tbe  debt  havmg  been  approved,  tbe  trus- 
tees  could   provide   the   mode   of   creating   the 


d^bt  and  levy  a  tax  for  interest  and  sinking 
fund  by  ordinance.— Barry  v.  Town  of  New 
Haven,  171  8.  W.  1012. 

A  bond  issue  election  held  not  avoided  be- 
cause several  voters,  after  having  voted  for 
officers  to  be  elected  and  having  left  the  voting 
place,  returned  and  were  pernutted  to  vote  on 
the  bond  issue. — Id. 

That  election  officers,  instead  of  detaching 
and  destroying  unused  ballots,  returned  them 
to  the  clerk  was  a  mere  irregularity  which  did 
not  invalidate  the  election. — Id. 

8919  (Ky.)  Tax  to  pay  interest  and  raise 
sinking  fund  to  pay  a  municipal  debt  may  be 
levied  at  any  time  before  bonds  are  issued  aud 
sold.— Barry  v.  Town  of  New  Haven,  171  S. 
W.  1012. 

(D)  Taxes  and  Other  Revenae.  and  Appli- 
cation Thereof. 

§97t  (Mo.)  Under  Const,  art.  10,  §  11,  and 
Rev.  St.  1909,  8  9847,  an  assessment  for  city 
taxes  at  a  valuation  greatly  in  excess  of  the 
valuation  for  county  purposes  cannot  stand. — 
State  ex  rel.  Blair  v.  Center  Creek  Mining  Co., 
171  S.  W.  356. 

MURDER. 

See  Homicide,  §|  7-30,  250,  254,  309. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  88  693-825. 

NAMES. 

See  Good  Will,  §  7;  Parties,  8  94;  Process,  8 
31;    Trade-Marks  and  Trade-Names. 

NECESSARIES. 

See  Husband  and  Wife,  88  19,  268;  Insane 
Persons,  88  75,  79. 

NEGLIGENCE 

See  Appeal  and  Error,  «  213,  1004,  1064, 
1169;  Bridges,  8  46;  Corporations,  8  320; 
Electricity;  Highways.  |8  181,  184;  Land- 
lord and  Tenant,  88  162-169;  Master  and 
Servant,  8}  87%-333;  Municipal  Corpora- 
tions, 88  705,  706,  753,  755-822;  Principal 
and  Surety,  8  82 ;  Railroads,  88  95,  275-482 ; 
Street  Railroads,  88  85,  98,  100,  103 ;  Trial 
88  194,  219,  251,  296. 

I.   ACTS  OR  OMISSIONS  CONSTITUT. 

ING   NEOUGENOE. 

<A)  Peraonal  Condnet  ta   General. 

8  2  (Ky.)  Where  the  only  relation  between  the 
parties  is  contractual,  the  liability  of  one  to  the 
other  for  negligence  must  be  based  on  a  positive 
duty,  because  of  the  relationship,  or  because  of 
the  negligent  manner  in  which  some  act  which 
the  contract  provided  for  was  done.— Dice's 
Adm'r  v.  Zweigart's  Adm'r,  171  S.  W.  195. 

8  2  (Mo.App.)  Negligence  is  a  breach  of  duty 
which  one  man  owes  to  another,  and  where  there 
is  no  duty  there  can  be  no  actionable  negli- 
gence."—Cornett  V.  Chicago,  B.  &  Q.  R.  Co.,  171 
S.  W.  16. 

8  4  (Mo.App.)  "Ordinary  care"  is  such  care 
as  an  ordinarily  prtkdent  i»erson  would  be  ex- 
pected to  exercise  in  tbe  circumstances  of  tbe 
case.— Holt  v.  Hamilton-Brown  Shoe  Co.,  171 
S.  W.  673. 

(B)  Danserons       Substances,       MaehlnerTi 
and    Other    Instrumentalities. 

8  16  (Mo.App.)  Though  plaintiffs  leg  was 
crushed  when  defendant's  wagon  was  backed 
against  a  freight  platform  where  he  worked, 
it  was  not  negligence  for  defendant  to  use  the 
platform  because  it  could  also  use  another 
place. — Lauff  v.  J.  Kennard  &  Sons  Carpet  Co., 
171  S.  W.  980. 
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i  25  (Mo.App.)  One  hauling  goods  to  a  freight- 
house  about  which  there  are  many  people  should 
look  for  and  warn  persons  thereabout  before 
backing  his  wagon  against  the  platform. — Lauff 
T.  J.  Kennard  &  Sons  Carpet  Co.,  171  S.  W. 
986. 

IV.  ACTIONS. 

(A)  RiKht  of  Action,  Partlea,  PrelimlnRrr 
ProceedlnarB,  and  PlemdInK'. 

(119  (Mo.App.)  Where  specific  acta  of  neg- 
ligence are  set  forth  in  a  petition  containing 
general  averments,  the  specific  averments  will 
be  trented  as  superseding  the  general  ones,  and 

laintiff  can  recover  only  on  them. — Lauff  v. 
Kennard  &  Sons  Carpet  Co.,  171  S.  W.  986. 

(C)   Trial.  JndKmeiit,  and  RevleTr. 

I  136  (MoApp.)  Contributory  negligence  is 
for  the  jury  where  the  question  is  one  about 
which  reasonable  minds  may  differ. — Holt  v. 
Uamilton-Brown  Shoe  Co.,  171  S.  W.  673. 

i  136  (Mo.App.)  PlaintitTs  contributory  neg- 
ligence in  getting  crushed  between  a  freight 
platform  and  defendant's  wagon  held  for  the 
jury.— Lauff  v.  J.  Kennard  &  Sons  Carpet  Co., 
171  S.  W.  986. 

{  138  (Mo.App.)  Even  where  the  averment  of 
negligence  is  general,  the  instructions  should 
confine  the  jury  to  the  particular  acts  of  negli- 
gence shown  by  the  testimony.— Lauff  v.  J.  Ken- 
nard &  Sons  Carpet  Co.,  171  S.  W.  986. 

A  general  requirement  that  the  jury  find  de- 
fendant guilty  of  negligence  before  rendering 
judgment  for  plaintiff  is  not  equivalent  to  in- 
structions requiring  them  to  find  the  specific 
acts  of  negligence  charged.— Id. 

An  instraction  held  improper  in  not  requir- 
ing the  jury  to  find  of  what  act  of  negligence 
defendant  was  guilty  as  charged  in  the  petition. 
— Id. 

i  138  (Tex.Civ.App.)  Under  the  evidence,  fceW 
not  error  to  refuse  an  instruction  that  the  in- 
jured boy  was  on  defendant's  engine  without  in- 
vitation, and  that  defendant  owed  no  duty  ex- 
cept not  to  willfully  or  wantonly  injure  him. — 
Gulf,  T.  &  W.  By.  Co.  t.  Dickey,  171  8.  W. 
1097. 

{  139  (Tex.Civ.App.)  An  instruction  that  de- 
fendant's hostler  was  not  negligent  unless  he 
knew  the  valve  was  open  when  he  turned  on 
the  injector,  or  unless  he  intentionally  and  wan- 
tonly scalded  plaintiff's  son,  held  properly  re- 
fused.—Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  171 
S.  W.  1097. 

f  140  (Ark.)  In  an  action  for  destruction  of 
plaintiff's  property  by  an  alleged  negligent  fire, 
an  instruction  held  a  proper  submission  of  the 
issue  of  proximate  cause. — Hays  v.  Williams, 
171  S.  W.  882. 

S  142  (Tex.Civ.App.)  A  negative  finding  as  to 
negligence  and  proximate  cause  held  to  author- 
ize a  judgment  for  defendant.— Martinez  ▼.  Me- 
dina Valley  Irr.  Co.,  171  S.  W.  1035. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEUTRALITY  LAWS. 

See  Criminal  Law,  g  369. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  gi  99-108. 

NEW  TRIAL. 

See  Appeal  and  Error,  H  282-302,  528,  671, 
722,  742,  867,  977,  981;  Appearance,  <  8; 
Criminal  Law,  %i  918,  922,  942,  949,  956, 
108:S;  Judges,  §  51;  Waters  and  Water 
Courses. 


n.   OBOUHOS. 

(C)  RnlinKS  aad  Instractlons  at  Trial. 

§39  (Ky.)  Where  instructions  in  an  action 
for  malicious  prosecution  submitted  elements  of 
damage  not  raised  by  the  pleadings,  and  improp- 
erly defined  elements  of  the  offense,  a  new  trial 
should  be  granted.— Keiner  v.  Collins,  171  S. 
W.  399. 

(D)  DtaanallfleatioB    or   Mlneondnct   of  or 
ASectlnK  Jury. 

g42  (Ky.)  That  a  juror  served  as  such  on  a 
former  trial,  on  which  peremptory  instruction 
was  given,  held  not  in  itself  ground  for  new 
trial.— McKee  v.  Cincinnati,  P.  &  S.  E.  R.  Co., 
171  S.  W.  425. 

1 44  (Tex.Civ.App.)  A  showing  that  juror* 
agreed  to  the  verdict  t>ecause  of  the  argument 
of  other  jurors  as  to  the  amount  of  the  attor- 
ney's fees  held  to  entitle  defendant  to  a  new 
trial.— Gulf,  C.  &  S.  P.  Ry.  Co.  v.  McKinnelL 
171  S.  W.  1091. 

(G)   Surprise,    Accident,    Inadrertence,    or 
niatalce. 

i  89  (Ky.)  In  an  action  against  a  city  for 
personal  injury  received  on  the  "north  side  of 
0.  street  and  T.  street,"  in  which  plaintiff  lo- 
cated the  accident  at  the  "northeast  comer  of 
T.  and-  O.  streets,  held  that  defendant's  proof  at 
the  trial  that  it  was  at  the  "northwest"'  comer 
did  not  warrant  the  grant  of  a  new  trial  for 
plaintiff  on  the  ground  of  surprise. — Mulloy  v. 
City  of  Lonisville,  ITl  S.  W.  190. 

(H)  Hcwly    DlaeoTered    Bvldeaee. 

S99  (Mo.App.)  A  motion  for  a  new  trial  for 
newly  discovered  evidence  is  addressed  to  the 
discretion  of  the  court.— laser  v.  Nelson,  171 
S.  W.  6. 

$  101  (Mo.)  A  party  to  be  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evidence 
held  required  to  show  discovery  since  the  trial, 
that  no  want  of  diligence  prevented  earlier  dis- 
covery, that  it  was  material,  not  cumulative, 
and  not  tending  merely  to  impeach  a  witness. — 
Sang  v.  City  of  St  Louis,  171  S.  W.  347. 

I  102  (Mo.)  Lack  of  diligence  in  locating  a 
witness  after  notification  at  the  trial  of  the 
means  of  so  Hoing,  -held  fatal  to  a  motion  fur 
new  trial  on  the  ground  of  his  evidence. — Sang  t. 
City  of  St.  Louis,  171  S.  W.  347. 

§  103  (Mo.App.)  Newly  discovered  evidence, 
material  only  in  case  of  a  counterclaim  b}*  de- 
fendant, is  not  ground  for  a  new  trial,  where  the 
only  defense  was  a  general  denial.— Jennemann 
V.  Bucher,  171  S.  W.  613. 

f  103  (Tex.Civ.App.)  In  an  action  on  an  al- 
leged promise  of  a  landlord  to  pay  for  groceries 
furnished  his  tenant,  newly  discovered  evidence 
held  not  so  material  to  the  issue,  thougli  tend- 
ing to  discredit  plaintifTs  testimony,  as  to  ren- 
der the  refusal  of  a  motion  for  new  trial  re- 
versible.—Chilson  V.  Oheim;  171  S.  W.  1074. 

g  104  (Tex.Civ.App.)  A  new  trial  will  not  be 
awarded  because  of  newly  discovered  comula- 
tive  evidence.— Missouri,  K.  &  T.  Ry.  Oo.  of 
Texas  v.  DeUmon,  171  S.  W.  799. 

g  108  (Mo.)  Newly  discovered  evidence  that  a 
street  lamp  was  lighted  near  the  place  of  an  ac- 
cident from  a  defect  in  the  street,  held  not  in- 
adequate ground  for  new  trial,  as  not  likely  to 
change  the  result — Sang  v.  City  of  St  Louis, 
171  S.  W.  347. 

m.  PB0CEEDIK08  TO  PBOCURE 
XIEW  TBIAIk 

g  112  (Tex.Civ.App.)  Where  defendants  fileJ 
a  joint  motion  for  a  new  trial,  claiming  that 
the  verdict  is  against  the  weight  of  the  evidencv. 
the  motion  will  be  overruled,  if  the  evidence 
supports  the  verdict  as  to  any  of  the  defendants. 
-Martin  v.  Burr,  171  a  W.  1044. 
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{  124  (Tex.Civ.App.)  Denial  of  new  trial  for 
the  absence  of  defendant,  who  failed  to  show  why 
he  did  not  notify  his  counsel  or  the  court  of  hto 
absence,  though  he  knew  that  his  case  would  be 
called,  held  within  the  court's  discretion.— Mnl- 
doon  V.  J.  E.  Bray  Land  Co.,  171  S.  W.  1027. 

i  163  (Mo.App.)  An  order  sustaining  a  motion 
for  new  trial  ordinarily  leaves  the  case  as 
tboDgh  no  trial  had  taken  place,  except  when 
the  petition  contains  two  or  more  counts,  and 
the  verdict  is  for  plaintiff  on  one  or  more  and 
for  defendant  on  one  or  more. — ^Wonderly  v. 
Haybes,  171  S.  W.  564. 

i  163  (Mo.App.)  The  granting  of  a  new  trial 
on  the  sole  ground  that  the  verdict  was  exces- 
sive in  effect  overruled  the  other  grounds  as- 
signed in  the  motion.— Kelly  y.  City  of  Hig- 
ginsville,  171  S.  W.  966. 

NOMINAL  DAMAGES. 

See  Damages,  {  9. 

NOMINATION. 

See  Elections,  {|  124,  147. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

Se«  Depositions,  |  111. 

NOTES. 

See  Bills  and  Notes.    . 

NOTICE. 

See  Appeal  and  Error,  |  430:  Attorney  and 
Client,  i  77 ;  Banks  and  Banking,  g  148 ;  Car- 
riers, §  218;  Evidence,  |  185;  Executors  and 
Administrators,  K  148,  388:  Highways,  i 
161 ;  Husband  and  Wife,  §  267 ;  Insurance,  §g 
310,  553  ;  Justices  of  the  Peace,  {  141 ;  liand- 
lord  and  Tenant,  |  252 ;  Master  and  Servant, 
{  125 ;  Mortgages,  §  151 ;  Municipal  Corpo- 
rations, {{  788,  790,  918;  Receivers,  {  35; 
Sales,  I  41S;  Schools  and  School  Districts, 
i  37;    Vendor  and  Purchaser,  {§  224-243. 

NUISANCE. 

See  Action,  f  50;    Lewdness,  S  10. 

I.     PRIVATE  X1IISAN0E8. 
(D)  Action*  tor  Damacea. 

8  49  (Ky.)  In  an  action  by  the  owner  of  resi- 
dence property  for  damages  from  the  mainte- 
nance of  a  public  dump,  held,  that  he  could 
show  sickness  and  annoyance  suffered  by  him 
or  his  family  as  depreciating  the  value  of  the 
jsroperty. — City  of  Louisville  v.  Hebemann,  171 

8  50  (Ky.)  In  an  action  by  the  owner'  of  resi- 
dence property  for  damagp»  from  the  mainte- 
nance of  a  public  dump,  held,  that  the  measure 
of  damages  was  what  would  fairly  and  reason- 
abljr  compensate  for  any  diminution  in  the  value 
of  Its  use.— City  of  Louisville  v.  Hehemann,  171 
S.  W.  165. 

OBJECTIONS. 

See  Appeal  and  Error,  if  195-238. 

OBSTRUCTIONS. 

See  Highways,  {  161. 

OFFICERS. 

See  Beneficial  Associations.  (  14 ;  (Soiporations, 
f  $  28.V.S20,  398-448 :  CounHes,  jf  81,  89 : 
Court  Commissioners ;    District  and  Prosecut- 


ing Attorneys;  Embesslement;  Inja&ction,  § 
13;  Judges;  Justices  of  the  Peace;  Receiv- 
ers;  Sheriffs  and  Constables. 

OPINION  EVIDENCE. 

See  Criminal  Law,  §  479;  Evidence,  H  471- 
558. 

OPTIONS. 

See  Evidence,  {  441. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  §g  297,  460. 

PARALLEL  CITATIONS. 

See  Appeal  and  Error,  |  761. 

PARENT  AND  CHILD. 

See  Death,  |  95 ;  Divorce,  li  323,  324 ;  Habeas: 
Corpus,  §1  99,  112;    Infants. 

{  5  (Ark.)  In  a  suit  by  an  adult  daughter  to 
recover  from  her  father  her  earnings  which  she 
bad  deposited  in  a  bank  in  the  name  of  her  fa- 
ther, evidence  held  to  sustain  a  finding  that  the 
amount  was  deposited  under  a  family  partner- 
ship agreement,  which  she  thought  existed,  but 
which  the  father  denied. — Penrose  t.  Baker,  171 
S.  W.  482. 

PARKS. 

See  Mvnidpal  CorporatioDS,  S  450. 

PAROLE. 

See  Criminal  Law,  f  1208. 

PAROL  EVIDENCE. 

See  Evidence,  {|  408-445. 

PARTIES. 

See  Appeal  and  Error,  i  384;  Corporations,  | 
320;  Husband  and  Wife,  |  221;  Pledges,  | 
57;    Venue,  |g  22,  32. 

I.  vuanTiTTn. 

(A)  Persona  Who  mnT  or  ma  at   Sae. 

i  6  (Mo.App.)  Where  plaintiff  was  the  party 
interested  in  setting  aside  the  release  of  a  trust 
deed  given  to  a  third  person  for  plaintiff's  bene- 
fit, plaintiff  can  maintain  the  action  in  her  own 
name  notwithstanding  the  deed  of  trust  desig- 
nated such  third  person  as  beneficiary. — Du- 
bowsky  v.  Binggeli,  171  S.  W.  12. 

V.  SEFEGTS.  OBJE01*ION8.  AITO 

i  94  (ICy.)  The  misnomer  of  defendant  corpo- 
ration could  not  properly  be  raised  by  demurrer, 
but  should  have  been  presented  by  answer  or 
affidavit  in  the  nature  of  plea  in  abatement  dis- 
closing the  misnomer  and  defendant's  true 
name. — Studebaker  Corporation  of  America  v. 
Dodds  &  Rnnge.  171  S.  W.  167. 

{  97  (Ky.)  Defendant  having  defended  on  the 
merits  In  the  trial  court,  and  it  being  conceded 
that  it  was  the  corporation  intended  to  be  sued. 
it  was  estopped  to  complain  that  judgment  was 
rendered  against  it  in  its  true  corporate  name. 
— Studebaker  Corporation  of  America  v.  Dodds 
&  Runge,  171  S.  W.  167. 

PARTITION. 

See  Husband  and  Wife,  §  221;  Witnesses,  || 
139,  140. 
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H.  ACTIONS    FOR    PARTITION. 
(A)  RlKht  of  Action  *ui  Detensea. 

i  16  (Tex.Civ.App.)  Client  holding  a  one- 
fourth  interest  in  land  as  the  attorney's  trus- 
tee entitles  the  attorney  to  maintain  partition. 
— Porterfield  v.  Taylor,  171  S.  W.  798. 

(B)   ProceedlBK*  and  Relief. 

{95  (Tex.Civ.App.)  A  judgment  in  partition 
that  plaintiff  take  nothing  and  that  defendants 
go  hence,  etc.,  held  final.— Banks  v.  Blake,  171 
S.  W.  514. 

PARTNERSHIP. 

See  Appeal  and  Error,  H  384,  1039 ;   Mines  and 
Minerals,  S  97.  ' 

I.  THX   RELATION. 

(A)   Creation   and   Rednlaltea. 

i  19  (Mo.App.)  Where  plaintiff  agreed  that 
another  could  become  his  partner  in  a  venture 
upon  payment  of  one-half  of  the  money  he  had 
expended  and  such  third  person  gave  plaintiff 
a  worthless  check,  which  was  not  accepted  as 
•absolute  payment,  the  parties  did  not  become 
partners  between  themselves. — Stnndon  v.  Dahl- 
enberg,  171  S.  W.  37. 

1 20  (Mo.App.)  Parties  held  to  have  become 
partners  in  a  single  venture  for  the  resale  of 
wool  purchased  for  that  purpose. — Stundon  v. 
Dahlenberg,  171  S.  W.  37. 

(B)   Aa  to  Tbtrd  Peraona. 

i  29  (Ky.)  A  contract,  by  which  Q.  agreed  to 
sell  certain  automobiles  for  plaintffs  and  to  re- 
ceive half  the  profits  on  such  sales,  held  insuf- 
ficient to  make  him  plaintiffs'  partner  or,  in 
the  absence  of  express  authority,  to  authorize 
him  to  cancel  a  contract  between  plaintiffs  and 
defendant  to  purchase  automobiles. — Studebaker 
Corporation  of  America  v.  Dodds  &  Runge,  171 
S.  W.  167. 

1 29  (Mo.App.)  Plaintiff,  who  shipped  wool 
to  defendant  for  sale,  held  not  bound  by  a  pay- 
ment to  his  alleged  partner,  who  never  became 
interested  in  the  transaction  because  be  had  not 
paid  his  share.— Stundon  v.  Dahlenberg,  171  S. 

{  30  (Ky.)  A  contract  to  remunerate  an  agent 
by  paying  him  a  share  of  the  profits  of  the  busi- 
ness does  not  of  itself  make  the  agent  a  partner 
in  the  business.— Studebaker  Corporation  of 
America  t.  Dodds  &  Runge,  171  S.  W.  167. 

1 34  (Ky.)  In  order  that  persons  between 
whom  there  is  no  actual  partnership  may  be  held 
liable  as  partners  to  third  persons,  a  case  of 
estoppel  must  be  made  out  against  them.— Stu- 
debaker Corporation  of  America  t.  Dodds  & 
Runge,  171  S.  W.  167. 

in.  MUTUAL   BtORTS,  SITTIES.  ANB 

UABrUTIES   OF  PARTNERS. 

(C)    Actlona  Betvreen  Partnera. 

(119  (Tex.Civ.App.)  A  petition  by  a  partner 
had  insutflcient  to  authorize  the  appointment 
of  a  receiver  for  the  firm,  where  it  did  not  ask 
for  any  ultimate  relief.— Style  v.  Lantrip,  171 
S.  W.  786. 

rV.   RIGHTS  AND   riABILITIES   AS 

TO  THVRD  PERSONS. 

(D)   Actlona  by  or  Aaalnat  FIrma  or  Part* 


f  197  (Tex.Civ.App.)  An  ordinary  partner- 
ship is  not  a  legal  entity,  and  can  neither  sue 
nor  be  sued  in  the  firm  name. — Style  v.  Lantrip, 
171  S.  W.  786. 

{218  (Mo.App.)  On  undisputed  facts  the  court 
may  declare  that  a  partnership  exists  without 
submitting  that  question  to  the  jury. — Stundon 
y.  Dahlenberg,  171  S.  W.  37. 


PASSENGERS. 

See  Carriers,  H  239-406. 

PAYMENT. 

See  Accord  and  Satisfaction:  Bills  and  Notes, 
{  256;  Compromise  and  Settlement:  Hus- 
band and  Wife,  {  131;  Mortgages,  U  298, 
319;   Partnership,  {  29;   Release. 

H.  APPLICATION. 

{39  (Tex.Civ.App.)  The  application  of  « -pay- 
ment as  intended  and  agreed  cannot  be  diverted 
without  the  debtor's  consent. — Keasler  v.  Wray, 
171  S.  W.  534. 

rV.  PLEADING,  EVIDENCE.  TRIAL, 
AND   REVIEW. 

{70  (Mo.App.)  Evidence  of  the  nonentry  of 
payments  on  the  hack  of  the  note  held  admis- 
sible, where  defendant  claimed  the  note  was 
paid.— Kieselhorst  Piano  Co.  v.  Porter,  171  S. 
W.  949. 

PENALTIES. 

See  Constitutional  Law,  {  70;  Highways,  { 
161 ;    Municipal  Corporations,  {{  488,  489. 

PERJURY. 

See  Insurance,  {  653. 

n.  PROSEOTTTIONANDPUNXSKBCENT. 

{  19  (Ark.)  Under  Const,  art.  2,  {  8,  an  in- 
dictment for  perjury,  not  alleging  that  accused 
voluntarily  appeared  before  the  grand  jary  to 
give  the  testimony  upon  which  the  indictment 
was  based,  held  fatally  defective.— Clabom  v. 
State,  171  S.  W.  862. 

{21  (Tex.Cr.App.)  In  view  of  Code  Cr.  Proc 
1911,  arts.  439,  440,  an  indictment  for  perjury 
committed  in  testifying  before  the  grand  jnry 
need  not  state  the  specific  offense  which  the 
grand  jury  was  investigating.- Bell  v.  State,  171 
S.  W.  239. 

An  indictment  for  perjury  in  testifying  before 
the  grand  jury  held  not  objectionable  as  show- 
ing that  the  grand  jury  did  not  confine  its  in- 
vestigation to  offenses  committed  in  the  county. 
-Id. 

{  24  (Tex.Cr.App.)  An  allegation  in  an  indict- 
ment for  perjury  in  testifying  before  the  grand 
jury  held  not  to  render  the  indictment  defective 
on  the  ground  that  defendant's  statement  was 
not  susceptible  of  the  construction  placed  on  it 
by  the  indictment— Bell  v.  State,  171  S.  W. 
2^. 

(  25  (Tex.O.App.)  An  indictment  for  perjury 
held  fatally  defective  under  Pen.  Code  1911,  art. 
.'i09,  where  it  failed  to  state  that  defendant's 
"testimony"  was  material  to  the  inquiry  before 
the  grand  jury.— Bell  v.  State,  171  S.  W.  239. 

An  indictment  for  perjury  in  testifying  be- 
fore the  grand  jury  held  not  subject  to  a  motion 
to  quash  on  the  ground  that  defendant's  state- 
ment could  not  have  concerned  a  material  in- 
quiry because  of  Pen.  Code  1911,  art  582. — Id. 

{25  (Tex.Cr.App.)  An  indictment  for  perjorr 
committed  by  defendant  in  testifying  before  the 
grand  jury  held  insufficient  for  failure  to  allefre 
that  such  testimony  was  material  to  the  inqniry. 
—Scott  V.  State,  171  S.  W.  243. 

{  26  (Tex.Cr.App.)  An  indictment  for  perjury 
in  testifying  falsely  before  the  grand  jury  that 
defendant  had  not  played  any  games  of  cards 
was  not  defective  for  failure  to  allege  the  places 
and  times  he  had  played  such  games  or  that  he 
did  not  know  that  the  players  were  not  in  a 
residence  occupied  by  a  family. — Bell  t.  State, 
171  S.  W.  239. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  {{  1060,  1169 ;  Bridges. 
ji  46;  Carriers,  {|  2(a»-382 ;  Commerce,  (f 
8,  27 ;    Damages,  ({  43,  W^  158,  2(».  226 ; 
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Electridtr;  Evidence,  {$  127.  471;  High- 
ways, I  184;  Landlord  and  Tenant,  M  162- 
169;  Master  and  Servant,  If  87^-333;  Mu- 
nicipal Corporations,  {§  818-«22 ;  Neglixence ; 
Bailroads,  {§  275-400:  Release,  g§  16.  17; 
Street  Railroads,  {§  85-103;  Telegraphs  and 
Telephonea,  S  20;   Trial,  S$  194,  ^,  265. 

PEST  HOUSES. 

See  Hospitals,  {4. 

PETITION. 

See  Pleading. 

PHOTOGRAPHS.  . 

See  Appeal  and  Error,  S  1056 ;  Evidence,  t  359. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  |  1043;  Crimidal  Law, 
II  479,  814 ;  Damages.  {  160 ;  Evidence,  || 
472,  477;    Pleading,  §  34;    Rape,  {  66. 

{6  (Tex.Cr.A5p.)  In  a  prosecution  for  un- 
lawfully practicing  medicine,  evidence  that  de- 
fendant had  a  certain  credit  with  a  newspaper, 
hfid  inadmissible.— Collina  v.  SUte,  171  8.  W. 
729. 

In  a  prosecution  for  unlawfully  practicing 
medicine,  advertisement  of  an  infirmary,  follow- 
ed by  defendant's  name  as  its  physician  and 
surgeon,  held  inadmissible,  in  the  absence  of  a 
showing  that  defendant  authorized  it. — Id. 

§  14  (Mo.App.)  Where  a  surgeon  is  called  to 
treat  an  injury,  it  is  not  sufficient  that  he  pos- 
Kesses  ordinary  skill  and  uses  proper  and  ap- 
proved medicines  and  appliances,  but  he  is 
bound  to  use  his  reasonable  skill  and  diligence 
in  treating  the  particular  case. — Fowler  v.  Bur- 
ris,  171  S.  W.  620. 

i  18  (Mo.App.)  In  an  action  against  a  snr- 
geon  for  malpractice  in  treating  plaintiff's  brok- 
en wrist,  an  instruction  on  the  measure  of  dam- 
ages held  erroneous  as  charging  defendant  with 
liability  for  the  results,  not  onl^  of  his  negli- 
gent treatment,  but  of  the  original  accident 
in  which  the  wrist  was  injured. — Fowler  t. 
Burns,  171  S.  W.  820. 

Where  a  surgeon  was'  sued  for  malpractice 
in  treating  plaintiff's  broken  wrist,  he  was 
only  liable  for  the  increased  injury  and  pain 
of  body  and  mind  or  impairment  of  the  use  of 
the  arm  occasioned  by  bis  own  negligence. — Id. 
In  an  action  against  a  surgeon  for  malprac- 
tice, an  instruction  requiring  that  the  surgeon 
exercise  care  and  skill  proportionate  to  the 
character  of  the  injury  that  he  treats,  within 
the  limits  of  all  ordinary  skill  and  knowledge, 
held  erroneous  as  requiring  too  high  a  degree 
of  care  and  skill. — Id. 

g  24  (Mo.App.)  In  an  action  by  a  physician 
for  services  rendered  a  third  person  at  the  re- 
quest of  defendant,  a  statement  by  the  third  per- 
son to  an  insurance  company  held  inadmissible. 
in  the  absence  of  evidence  that  it  was  brought 
to  the  knowledge  of  the  physician. — Hertel  v. 
Cuba,  171  S.  W.  565. 

In  an  action  for  medical  services  rendered 
to  a  third  person  at  the  request  of  defendant. 
an  instruction  held  properly  refused  in  view  of 
the  evidence. — Id. 

§'24  Crenn.)  In  an  action  by  a  company's 
doctor  to  recover  amounts  held  out  of  the  wag- 
es of  employes  for  bis  alleged  benefit  under 
Acts  1889,  c.  259,  evidence  held  insufficient  to 
show  tliot  any  fund  was  withheld  to  pay  the 
company's  doctor  rather  than  maintain  hos- 
I^itals,  nurses,  etc..  or  that  any  money  was 
left  of  the  fund.— Wagner  v.  Brady,  171  S.  W. 
1179. 

PLATS. 

See  Dedication,  $  46;   Evidence,  |{  335.  383. 


PLEADING. 

See  Abatement  and  Revival,  i  81 ;  Action.  K 
27,  32,  .50;  Appeal  and  Error.  ||  51,  195, 
525,  1040 ;  Bills  and  Notes,  8  487 ;  Corpora- 
tions, f  121;  Counties,  gS  1(M,  222;  Courts, 
8  231;  Criminal  Law,  i  400;  Damages,  S; 
141-160,  210;  Droin8,J  20;  Ejectment,  j| 
76;  Evidence,  f  366-  Frauds,  Statute  of,  i 
144  ;  Highways,  9  184  ;  Indictment  and  In- 
formation ;  Insurance,  i|  629,  635,  639;  In- 
terest, g  66;  Intoxicating  Liquors,  |  274; 
Judgment.  |g  101,  252,  253 ;  Justices  of  the 
Peace,  Jl  90,  124,  174 ;  Landlord  and  Tenant. 
S  55  ;  Libel  and  Slander,  g  SO ;  Limitation  of 
Actions,  g  173 ;  Master  and  Servant,  Sg  256, 
258,  264;  Negligence,  gg  119,  138;  Parties, 
8  94;  Partnership,  |  119;  Pledges,  g  57: 
Prohibition,  J  11 ;  Rape,  g  66 ;  Receivers,  | 
ia<< ;  Sales,  g  377 ;  Set-Off  and  Counterclaim, 
I  35;  Taxation,  g  611;  Time,  g  9;  Trial,  jg 
250-253,  311;  Trover  and  Conversion,  {  32; 
Vendor  and  Purchaser,  fg  224,  285. 

I.  FORM  AITD  AIXEOATIOH8  IN 
OENERAIfc 

{ 34  (Mo.App.)  A  petition  is  to  be  liberally 
construed  after  verdict. — Gummerson  v.  Kansas 
City  Bolt  &  Nut  Co.,  171  S.  W.  959. 

1 34  (Tenn.)  A  bill  by  a  company's  doctor 
to  recover  money  taken  out  of  the  wages  of 
employ^  held  to  be  extended  to  other  things 
than  those  alleged  by  use  of  the  character 
"etc."— Wagner  v.  Brady,  171  S.  W.  1179. 

An  amendment  to  a  pleading  will  not  be  held 
repugnant  to  the  original  averment,  where  a 
construction  can  be  given  which  will  avoid 
it.-Id. 

g34  (Tex.dv.App.)  Petition  to  restrain  ofH- 
cial  duty  will  be  strictly  construed,  and  every 
reasonable  inference  indulged  in  favor  of  the 
legality  of  the  act. — Marion  County  v.  Perkins 
Bros.  Co.,  171  S.  W.  78». 

g  35  (Tez.Civ.App.)  In_  a  suit  _  to  restrain  in- 
dividuals from  maintaining  a  disorderly  house, 
used  for  the  sale  of  liquor  without  a  license,  an 
allegation  that  the  house  was  known  as  the 
"Ureka  Club  and  Socorro  Mutua  Mexicana," 
held  superfluous  and  not  to  show  that  defend- 
ants were  dispensing  liquor  to  members  of  a 
bona  fide  club.— Soto  v.  State,  171  S.  W.  279. 

n.  SECLAHATION,   COMPI.AnrT,  PE. 
TITION.  OR  STATEMEITT. 

g  58  (Tex.CivApp.)  In  an  action  ez  delicto 
outside  the  contract  which  induced  the  occa- 
sion for  the  wrong,  the  contract  was  a  mere 
inducement,  and  should  be  so  pleaded. — Pecos 
&  N.  T.  Ry.  Co.  V.  Amarillo  St.  Ry.  Co.,  171 

s.  w.  im 

IV.   REPI.I0ATIOK  OR  REFLT  AITD 
SUBSEQUENT  PLEAOINOS. 

i  182  (Tex.Civ.App.)  Rev.  St.  1911,  art.  1829, 
as  amended,  providing  that  special  matters  of 
defense  not  answered  shall  be  taken  as  confess- 
ed, does  not  apply  to  matters  anticipated  by  the 
petition. — Memphis  Cotton  Oil  Co.  v.  Tolbert, 
171  S.  W.  309. 

V.  DEMTIRRER  OR  EXCEPTIOIT. 

f  194  (Ky.)  Where  defendants  were  permit- 
ted to  answer  on  terms,  the  sufficiency  of  an 
answer  tendered  could  be  determined  on  motion 
to  strike  instead  of  demurrer. — CJombs  v.  Frick 
Co.,  171   S.   W.    099. 

(214  (Tex.)  A  demurrer  admits  the  truth  of 
the  allegations  of  the  pleading  demurred  to. — 
Tyler  Building  &  Loan  Aas'n  v.  Biard  &  Scales, 
171  S.  W.  1122. 
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VI.  AMENDED   AND  S1TPPI.EMENTAI. 
FliEADINGS  AND  REPLEADER. 

§245  (Ky.)  Under  Civ.  Code  Prac.  |  134, 
ampndirent  of  plaintlTs  petition  at  the  close 
of  the  evidence  to  conform  to  the  proof,  alleg- 
ing that  paintiS's  horse  at  the  time  of  the 
accident  was  an  ordinarily  gentle  one,  and  was 
being  <  arefully  driven,  held  a  proper  exercise 
of  disci etinn— Cincinnati.  N.  O.  &  T.  P.  Ry. 
Co.  V.  Dungan,  171  S.  W.  1007. 

S  248  (Mo.)  What  constitutes  the  statement 
of  a  new  cause  of  action  in  an  amended  plead- 
ing stated.— Broyles  v.  Eversmeyer,  171  S.  W. 
334. 

{251  (Tex.Civ.App.)  A  petition,  amended 
petition,  and  second  amended  petition  cannot 
be  construed  together  to  support  a  judgment, 
where  they  do  not  conform  to  District  and 
CkHiDty  Court  Rules  13,  14  (142  S.  W.  xviii). 
—Smith  V.  Tipps,  171  S.  W.  816. 

Vn.   SIGNATURE  AND  VERIFICA- 
TION. 

$291  (Mo.App.)  A  contract  of  insurance  held 
not  within  the  rule  in  Rev.  St  1909,  |  1985,  re- 
quiring a  plea  of  non  est  factum  to  be  under 
oath.— Colley  v.  National  Live  Stock  Ins.  Co., 
171  S.  W.  663. 

i  293  (Tex.Civ.App.)  Where  petition  in  tres- 
pass to  try  title  by  partnership  showed  thai 
title  to  two  of  the  surveys  was  in  one  partnei 
and  title  to  the  other  in  the  other  partner,  held 
that  it  was  not  necessary  that  plea  in  abate- 
ment be  sworn  to.— J.  D.  Fields  &  Co.  v.  Al- 
Uson,  171  S.  W.  274. 

XI.   MOTIONS. 

1 352  (Ky.)  Where  defendants  were  permit- 
ted to  answer  on  terms,  the  sufBciency  of  an 
answer  tendered  could  be  determined  on  motion 
to  strike  instead  of  demurrer.— Combs  v.  Frick 
Co.,  171  S.  W.  999. 

S  369  (Ky.)  Where  plaintiff  sued  on  a  judg- 
ment and  alleged  a  new  promise  to  bar  limita- 
tions, defendant  could  not  compel  plaintiff  to 
elect  whether  he  would  prosecute  on  the  judg- 
ment or  on  the  new  promise. — Braun's  Ex'x  v. 
Williams,  171  S.  W.  996. 

Xn.   ISSUES.  PROOF.  AND  VARIANCE. 

g  375  (Mo.)  Plaintiff  is  only  required  to  prove 
those  allegations  necessary  to  a  recovery,  and 
those  which  are  unnecessary  may  be  rejected  as 
surplusage.— Wessel  v.  Lavender,  171  S.  W.  331. 

§376  (Tex.Civ.App.)  In  action  against  sher- 
iff for  failure  to  record  an  attachment  lien,  ad- 
mission in  answer  held  to  dispense  with  plain- 
tiff's proof  of  the  attachment  and  the  return 
thereon.— NevUle  v.  Miller,  171  S.  W.  1109. 

Xm.   DEFECTS  AND  ORJECTIONS, 

WAIVER,  AND  AIDER  RT  VER. 

DICT  OR  JUDOBCENT. 

(406  (Mo.App.)  The  objection  that  a  peti- 
tion did  not  allege  plaintiff  was  entitled  to 
possession  at  the  time  of  the  conversion  is 
waived  unless  raised  by  demurrer.— Twentieth 
Century  Machinery  Co.  v.  Excelsior  Springs 
Mineral  Water  &  Bottling  Co.,  171  S.  W.  944. 

§412  (Tex.Civ.App.)  Any  right  of  defendant 
to  judgment  on  the  pleadings,  because  of  ab- 
sence of  reply  to  allegations  of  the  answer,  is 
waived  by  proceeding  to  trial  without  claim 
thereof.— ilemphis  Cotton  Oil  Co.  v.  Tolbert, 
171  S.  W.  309. 

{426  (Mo.App.^  Objections  to  a  petition,  by 
motions,  are  waived  by  answering. — Dubowsky 
T.  Binggeli,  171  S.  W.  12. 

i  430  (McApp.)  The  variance  between  a  peti- 
tion declaring  upon  a  note  and  the  note  offered 
in  evidence  held  immaterial,  in  the  absence  of 
an  affidavit  of  surprise,  under  Kev.  St.  1909,  {{ 
1846,  ltS47.— First  Nat.  Bank  of  Madison  v. 
Stam,  171  S.  W.  567. 


{433  (Ky.)  Where,  in  an  action  on  a  fire 
policy,  the  value  of  the  property  destroyed  was 
determined,  a  defect  in  the  petition  in  failing 
to  allege  that  the  property  had  some  value  was 
immaterial. — Connecticut  Fire  Ins.  Co.  v.  Union 
Mercantile  Co.,  171  S.  W.  407. 

Where,  in  an  action  on  a  fire  policy,  the  court 
considered  evidence  of  value  of  the  property  de- 
stroyed, introduced  to  show  fraud  of  insured  in 
fixing  value,  a  defect  in  the  petition  in  failing  to 
allege,  that  the  property  had  any  value  was  im- 
material.— Id. 

{ 433  (Mo.App.)  A  petition  in  an  action  for 
money  had  and  received,  based  on  mistake,  bnt 
not  alleging  that  the  mistake  was  mutual,  is 
not  open  to  objection  after  judgment,  where  the 
trial  was  had  on  the  theory  of  mistake,  without 
objection  of  either  party. — ^Jennemann  t.  Bach- 
er,  171  S.  W.  613. 

PLEDGES.     V 

{21  (Tex.Oiv.App.)  When  a  collateral  note 
has  been  delivered,  the  pledgee  is  the  legal 
owner  to  the  extent  of  the  debt,  and  the  pledgor 
owns  the  remainder. — Baldwin  y.  Jordaji,  171 
S.  W.  1016. 

(30  (Tex.Civ.App.)  When  a  collateral  not* 
has  been  delivered,  the  pledgee  can  collect  the 
note.— Baldwin  v.  Jordan,  171  S.  W.  1016. 

{ 53  (Tex.Civ.App.)  One  consenting  to  a 
pledge  of  his  chattels  by  a  third  person  to 
secure  a  loan  for  his  benefit  is  not  liable  for 
a  personal  judgment,  but  the  pledgee  may  only 
foreclose  the  pledge. — Killman  v.  Young,  171 
S.   W.  1065. 

{57  (Tex.Civ.App.)  Petition,  in  a  suit  on  a 
note  and  to  foreclose  a  lien  upon  a  collateral 
note,  held  not  insufficient  because  failing  to 
allege  that  the  collateral  note  w^as  ever  pre- 
sented for  payment,  or  that  payment  was  re- 
fused.—Baldwin  V.  Jordan,  171  S.  W.   1016. 

In  a  suit  on  a  note  and  to  foreclose  the  lien 
on  a  collateral  note,  petition  held  not  insuffi- 
cient for  not  alleging  that  the  maker  of  the 
collateral  note  had  not  paid  it  to  plaintiff. — Id. 

In  an  action  on  a  note  and  to  foreclose  the 
lien  upon  a  collateral  note,  the  payor  of  the 
collateral  note,  who  indorsed  it  in  blank,  was 
not  a  necessary  defendant. — Id. 

{ 57  (Tex.CiT.App.)  Where  one  pledged  his 
chattels  to  secure  a  debt  due  from  a  third  per- 
son to  the  pledgee,  the  pledgee,  to  foreclose  the 
pledge,  must  obtain  a  judgment  establishing 
the  debt— Killman  v.  Young,  171  S.  W.  1065. 

POLICE  POWER. 

See  Constitutional  Law,  {  81. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POOL  HALLS. 

See  OoortB,  8  90. 

POSSESSION. 

See  Adverse  Possession ;   Landlord  and  TMtant, 
S(  128,  130 ;   Trover  and  Conversion,  {  32. 

POST  NUPTIAL  SEHLEMENT. 

See  Husband  and  Wife,  (  30. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  rarioua  specific  topics. 

PREJUDICE. 

See  Appeal  and  Error,  K  l^X-lOTi, 

Digitized  by  V^jOOQIC 


1281 


INDBX-DIGSBT 


PrlTUesed  OoiniiinlwttoM 


PRELIMINARY  INJUNCTION. 

See  InjanctioD,  §|  148,  162. 

PRESCRIPTION. 

See  Adverse  Possession ;  Basements,  i  8 ;  High- 
ways, i  6;  Limitation  of  Actions;  Waters 
and  Water  Courses,  |  152. 

PRESUMPTIONS. 

See  Appeal  and  Error,  §§  907-938;  Criminal 
Law,  Is  308,  311 ;   Evidence,  f  83. 

PRINCIPAL  AND  ACCESSORY. 

Sec  Assault  and  Battery,  If  18,  35 ;  Criminal 
Lavir,  tt59,  80;  Homicide,  §  80;  Indictment 
and  Information,  i  174. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Beneficial  Associa- 
tions, i  14 ;  Brokers ;  Carriers,  ${  218,  406 ; 
Corporations,  IS  283-320,  308^48,  668;  Es- 
crows, %  4;  Evidence,  H  242-244;  Insur- 
ance, f  84;  Municipal  Corporations,  §§  214, 
220;  Vendor  and  Purehaser,  f  228;  Witness- 
es, §  141. 

I.  THE  K£LATIOir. 
(A)  Creation   and  Bxlatence. 

§23  (Kf.)  Where  H.,  ,who  made  an  agency 
contract  with  plaintiffs  on  defendant's  behalf, 
was  introduced  to  them  by  one  of  defendant's 
branch  offices,  the  fact  that  li.  signed  himself 
"salesman"  and  was  a  mere  soliciting  agent  did 
not  show  want  of  authority  on  his  part  to  make 
the  contract  in  question. — Studebaker  Corpora- 
tion of  America  v.  Dodds  &  Kunge,  171  S.  W. 
167. 

j!  23  (Tex.Civ.App.)  That  persons  who  made 
false  representations  approacncd  plaintiff  as  to 
trade  of  property  owned  by  defendant  held  not 
sufficient  evidence  that  they  were  defendants' 
agents.— Kirkland  v.  Rutherford,  171  S.  W. 
1031. 

n.  MirrnAii  biohts.  dutiss,  aito 

I.IABII.ITIE8. 
(A)   SSxecntlon  of  Aarenoy> 

§76  (Tex._)  An  agent  delivering  a  deed,  ex- 
ecuted by  his  principal,  in  violation  of  instruc- 
tions, and  with  a  design  to  defraud,  held  es- 
topped to  deny  that  title  passed,  and  was  liable 
to  the  principal  for  damages. — Tyler  Building 
&  Loan  Ass'n  v.  Biard  &  Scales,  171  S.  W. 
1122. 

m.   RIGHTS  Ain>  lilABrLITIES  AS  TO 

THIBD  FEB.SONB. 

(A)  Power*  ot  Aarent. 

i  102  (Mo.App.)  Where  the  chairman  of  a 
political  committee,  withoat  authority,  employ- 
ed an  attorney  to  conduct  an  election  contest, 
who  employed  plaintiff,  there  was  no  liability 
on  the  part  of  the  individual  members  of  the 
committee  for  plaintiff's  services.— Owen  v.  Had- 
ley,  171  8.  W.  973. 

1 136  (Mo.App.)  Where  defendant,  as  agent 
for  the  collection  of  crop  rent,  paid  over  the 
proceeds  to  bis  principal,  knowing  he  had  sold 
the  land,  he  is  liable  to  the  new  owner. — Till- 
man V.  Bungenstock,  171  S.  W.  938. 

{ 136  (Mo.App.)  Where  the  chairman  of  a 
state  committee  employed  an  attorney  to  con- 
duct an  election  contest,  without  authority,  and 
he  employed  plaintiff  at  a  8peci8ed  price,  the 
contract  bound  only  the  attorney  for  plaintiff's 
services. — Owen  v.  Iladley,  171  S.  W.  073. 


(D)  RatiaeaUon. 

1 169  (Ky.)  License  to  cut  timber  at  a  cer- 
tain {>oint  on  plaintiff's  land  in  surveys  claimed 
by  third  parties,  made  by  an  agent  in  order  to 
force  them  to  bring  suit,  in  so  far  as  executed 
by  cutting  the  tfinber,  the  bringing  of  suit 
against  plaintiff,  and  her  successful  defense 
thereof,  held  ratified  by  her.— Chicago  Veneer 
Co.  V.  Arnold,  171  S.  W.  403. 

(F)  Action*. 

I  189  (Tez.CivJL.pp.)  Evidence  as  to  false 
representations  by  agents  held  not  admissible 
under  allegations  that  they  were  made  by  de- 
fendants.- Kirkland  t.  Rutherford,  171  S.  W. 
1031. 

PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes,  {  256;    Corporations,  i 
218 ;   Injunction,  f  27 ;   Replevin,  f  126. 

II.  If  ATIIBE  ANB  EXTENT  OF  I.IA. 
BIXiITT   OF   SUBETT. 

§  82  (Tex.Civ.App.)  Where  an  engineering 
company's  contract  for  the  construction  of  a 
waterworks  system  retjuired  the  company  to 
manage  the  construction  of  the  system,  its  bond, 
conditioned  on  faithful  performance  of  its  con- 
tract, covered  negligence  in  failing  to  provide  a 
f>rDper  superintendent  and  labor,  resulting  in 
OSS  to  the  city.— O'Neil  Engineering  Co.  y.  City 
of  San  Augustine,  171  S.  W.  524. 

III.  DISOHABOE  OF  SVHETT. 

I  115  (Mo.App.)  It  is  the  duty  of  a  creditor 
holding  collateral  security  to  perform  all  acts 
necessary  to  make  the  security  available,  and 
if  the  security  is  lost  by  the  creditor's  failure, 
a  surety  for  the  debt  is  discharged  to  the  extent 
of  the  loss. — Troll  v.  Dougherty  &  Bush  Real 
Estate  Co.,  171  S.  W.  665. 

§116  (Tex.Civ.App.)  The  discharge  of  one  of 
several  sureties  on  a  joint  and  several  obliga- 
tion does  not  release  the  others  from  liability 
for  the  released  surety's  portion  of  the  debt. 
—Montgomery  v.  Boyd,  171  S.  W.  273. 

One  surety  on  a  joint  and  several  obligation 
is  not  discharged  because  the  creditor  permits 
the  cause  of  action  against  his  cosurety  to  be- 
come barred  by  limitations. — Id. 

§  1 29  (Mo.App.)  Where  a  surety  for  a  debt  ex- 
pressly or  impliedly  consents  to  release  a  part 
of  the  security,  he  is  not  discharged. — ^Troll  v. 
Dougherty  &  Bush  Real  Estate  Co.,  171  S.  W. 
665. 

IV.  BEHEDIES  OF   CBEDITOBS. 

I  164  (Tex.Civ.App.)' Where  a  judgment  pro- 
vided for  execution  against  sureties  only  if  suffi- 
cient property  of  the  principal  could  not  be 
found,  the  return  of  several  executions  against 
the  principal  nulla  bona  held  prima  facie  suffi- 
cient to  authorize  a  levy  on  the  property  of  the 
sureties.— Magill  v.  Rugeley,  171  S.  W.  628. 

V.  BIOHTS  AND  REMEDIES   OF 

SUBETY. 

(O)  A*  to  Co>8nretT> 
§  200  (Tex.Civ.App.)  One  of  two  sureties  can- 
not, when  there  has  been  no  p&yment,  sue  the 
other  to  compel  payment  of  his  share  to  the 
principal  debtor,  for  payment  to  the  creditor. — 
Zachry  &  Gearhart  v.  Peterson  &  Avant,  171 
S.  W.  494. 

PRIVILEGE. 

See  Taxation,  §§  193,  230;    Witnesses,  §§  203,. 
300. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  §  42. 
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PROBABLE  CAUSE. 

See  MalidouB  Prosecution,  U  16,  25. 

PROBATE. 

See  Wills,  $}  206-481. 

PROCESS. 

See  Appearance,  S  8;  Corporations,  S§  665, 
668;  Criminal  Law,  {  614:  Garnlanment ; 
Injunction :  Judgment,  §  17 ;  Prohibition ; 
Sequestration. 

I.   NATURE,   ISSITAirOE,   REQUISITES, 
AND   VAI.IDITT. 

§31  (Tex.Civ.App.)  Where  a  petition  alleges 
that  plaintiff  was  doing  business  in  a  trade- 
name, giving  both  his  individual  and  trade- 
name, a  citation  issued  only  in  the  trade-name 
is  not  invalid.— McManus  v.  Southern  Fruit 
Julep  Co..  171  S.  W.  1033. 

n.   SERVICE. 
(O)   Pvblicatlon  or  Otber  Notice. 

1 1 00  (Kj.)  In  an  action  to  reform  a  deed, 
where  no  warning  order  to  the  nonresident 
grantor  was  spread,  held  that  the  action  was 
not  commenced  as  against  him.— Hyden  v.  Cal- 
ames,  171  S.  W.  186. 

PROHIBITION. 

See  Intoxicating  LiquoiB. 

I.  NATURE  AND   GROUNDS. 

S3  (Mo.)  The  writ  of  prohibition  is  a  discre- 
tionary remedy,  and  should  be  refused  where 
the  ordinary  remedies  of  appeal,  error,  or  cer- 
tiorari are  applicable. — State  ex  rel.  Warde  v. 
McQuillin,  171  S.  W.  72. 

19  (Mo.)  The  writ  of  prohibition  shonld  not 
issue  except  to  keep  an  inferior  court  within  its 
jurisdiction.— State  ex  reL  Warde  ▼.  McQuillin, 
171  S.  W.  72. 

(  10  (Ark.)  Where  the  cbanceiy  court  at- 
tempted to  enjoin  execution  of  a  judgment  in  a 
criminal  proceeding,  a  writ  of  prohibition  will 
be  issued  to  prevent  the  court  from  exceeding  its 
jurisdiction.— Ferguson  v.  Martineau,  171  S.  W. 
472. 

i  10  (Mo.)  Prohibition  will  lie  where  an  in- 
ferior tribunal  is  without  jurisdiction  of  the 
subject-matter  of  theparties,  or  of  the  concrete 
case— State  ex  rel.  Warde  v.  McQuillin,  171  S. 
W.  72. 

i  1 1  (Mo.)  Where  the  trial  court  had  jurisdic- 
tion of  the  i».rties  and  subject-matter,  and  no 
demurrer  to  the  petition  had  been  urged,  pro- 
hibition will  not  lie,  on  the  theory  that  the  trial 
court,  was  without  jurisdiction,  because  the  pe- 
tition did  not  state  a  cause  of  action.^^State  ex 
rel.  Warde  v.  McQuillin,  171  S.  W.  72. 

I  13  (Ark.)  That  a  chancery  court  which  en- 
joined the  execution  of  a  criminal  judgment  did 
not  propose   to  issue  any  further  order  is  no 

f round  for  the  denial  of  a  writ  of  prohibition. — 
'erguson  v.  Martineau,  171  S.  W.  472. 

U.  JURISDICTION.   PROCEEDINGS. 
AND  REI.IEF. 

{ 26  (Mo.)  Where  relators,  seeking  a  writ  of 
prohibition,  move*  for  judgment  on  the  plead- 
ings, the  averments  of  the  return  are  admitted. 
—State  ex  rel.  Warde  v.  McQuillin,  171  S.  W. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  f  448. 


PROPERTY. 

See  Exchange  of  Property;    Fixtures;    (lood 
WiU. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Abduction,  U  1-11;   Criminal  Law,  §  365; 
Lewdness;    witnesses,   §   277. 

PROXIMATE  CAUSE. 

See  Negligence,  §  140. 

PUBLIC  DEBT. 

See  Counties,  §|  182-222 ;    Municipal  Corpora- 
tions, §§  858-971. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  H  269-519. 

PUBLIC  LANDS. 

UI.   DISPOSAI.  OF  I.ANDS  OF  THE 
STATES. 

f  175  (Tex.)  A  resurvey  of  public  lands  under 
Rev.  St.  1911.  arts.  5347-6349,  is  not  condn- 
sive  against  the  state  as  to  the  location  of  a 

?rior  state  grant.— Post  v.    State,   171   S.  W. 
07. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districta. 

PUBLIC  SERVICE  CORPORATIONS. 

See   Carriers;    Railroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;     Eminent  Domain. 

PUFFING. 

See  Sales,  f  268. 

PUNITIVE  DAMAGES. 

See  Damages,   {  87. 

QUANTUM  MERUIT. 

See  Appeal  and  Error,  |  1067 ;   Municipal  Cor- 
porations, S  220;    Work   and  Labor. 

QUASHING. 

See  Indictment  and  Information,  H  137,  138. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  §§  139-145. 

QUIETING  TITLE. 

See  Vendor  and  Purchaser,  i  129. 

I.  RIGHT  OF  ACTION  AND  DEFZiNKEB. 

§7  (Tex.CivApp.)  A  will  not  probated  does 
not  constitute  a  cloud  on  title. — Milner  v.  Sims. 
171  S.  W.  784. 

QUOTIENT  VERDICT. 

See  Criminal  Law,  §  866. 

QUO  WARRANTO. 

See  Mtmidital  Corporations,  {  1& 

RAFFLING. 

See  Gaming,  {  62. 
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RAILROADS. 

Se«  Appeal  and  Error, H  302,1050;  Carriers; 
Commerce,  i  8 ;  Contracts,  i  349 ;  Costs, 
i  4;  Death,  S  99;  Eminent  Domain,  S  28S; 
Evidence,  Si  220,  530  V^,  558;  Limitation 
o£  Actions,  I  55 :  Master  and  Servant ;  Re- 
ceivers, i  183 ;  Street  Railroads ;  Telegraphs 
and  Telephones,  t  20;  Trial,  J  194;  Wit- 
nesses, {  268. 

n.   RAILBOAS  COMPANIES. 

i  32  (Tex.CivJiLpp.)  Under  Kev.  St.  1911,  arts. 
0a39,  6630,  where  directors  of  a  railroad 
corporation  for  27  years  after  the  sale  of  its 
franchise,  ete,  did  not  settle  its  affairs,  or 
talce  charge  of  land  owned  by  it,  held  that  their 
interest  therein  had  ceased. — Alhson  v.  Richard- 
son, 171  S.  W.  1021. 

VI.   COHSTBITCTIOlf.    MAINTEKANOE, 
AND  EQUIFMENT. 

i  95  (Ky.)  Where  a  railroad  crosses  a  tnm- 
pilce  through  a  cut,  it  is  required  by  St  1900, 
S  768,  subsec.  5,  to  restiire  the  pilte  and  main- 
tain its  integrity  aa  a  highway.— Cincinnati,  N. 
O.  &  T.  P.  Ky.  Co.  V.  Dungan,  171  S.  W.  1007. 

Where  guard  rails  on  a  bridge  over  railroad 
tracks  were  necessary  to  protect  travelers,  the 
railroad's  failure  to  maintain  them,  by  reason 
of  which  a  traveler  was  injured,  constitutes  ac- 
tionable negligence.— Id. 

In  an  action  for  injuries  by  plaintiff  being 
thrown  over  a  bridge  over  defendant's  railroad 
traclc  through  a  gap  negligently  permitted  to 
remain  in  the  barricade,  petition,  as  amended, 
held  to  state  a  cause  of  action. — Id. 

i  95  (Tex.Oiv.App.)  Under  Rev.  St.  1911,  art 
<i4S5,  requiring  a  railroad  company  to  restore  a 
croaaing^  it  is  a  question  for  the  jury  whether 
a  crossing  was  properly  restored  or  kept  in 
repair.— Ilorton  v.  Texas  Midland  R.  E.,  171 
S.  W.  1023. 

X.  OPERATION. 

(D)   iBjariea  to    Ltoenaee*   or   TreapMaers 
In  General. 

i  275  (Mo.App.)  A  laborer  for  an  independent 
contractor,  laying  additional  tracks  for  a  rail- 
road company,  while  on  the  right  of  way  is  a 
licensee  by  invitation,  and  is  entitled  to  the 
same  care  for  his  safety  as  if  employed  by  the 
railroad  company.— Witbam  v.  Delano,  171  S. 
VV.  900. 

(F)  Areldents  at  Cromiina:*. 

I  310  (Ark.)  Operatives  of  a  motor  car  on  a 
railroad  track  are  bound  to  exercise  reasonable 
care  to  avoid  injury  to  travelers  at  crossings, 
whether  commanded  to  do  !=o  by  statute  or  not 
— St.  Louis  Southwestern  Ry.  Co.  v.  Mitchell, 
171  8.  W.  895. 

f  313  (Ark.)  Kirby'8  Dig.  {  6607.  requiring 
operators  of  trains  to  keep  a  lookout,  held  not 
to  apply  to  the  operation  of  a  motor  car  belong- 
ing to  the  railroad  company.— St.  I-onis  Sontn- 
westem  Ry.  Co.  v.  Mitchell,  171  S.  W.  895. 

§  350  (Ark.)  Evidence  held  to  require  sub- 
mission of  plaintiiTs  alleged  contributory  negli- 
(rence  to  the  jury. — St.  Louis  Southwestern  Ry. 
<  -o.  v.  Mitchell,  171  8.  W.  895. 

S  350  (Tex.Civ.App.)  In  an  action  for  a  cross- 
ing collision  between  an  automobile  and  a  car 
backed  by  a  switch  ensine,  the  questions  of  dis- 
covered peril  and  contributory  negligence  held 
for  the  jury.— Southern  Pac.  Co.  v.  Walker,  171 
S.  W.  264. 

The  issue  of  negligence  in  not  maintaining 
a  flagman,  on  the  theory  of  the  crossing  being 
unusually  dangerous,  held  also  for  the  jury. — Id. 

(351  (Ark.)  In  an  action  for  injuries  to  plain- 
tiff in  a  collision  w^h  a  railroad  motor  car  at 
a  crossing,  an  insttfictinn  authorizing  a  recovery 
on  failure  of  op!?rntivcs  to  use  reasonable  care 


where  plaintiff  was  not  negligent  held  proper.— 
St.  Lonis  Southwestern  By.  Co.  v.  Mitdiell,  171 
S.  W.  805. 

(O)   Imjnrlea    to    Peraona    ob    or    near 
Tracks. 

i  387  (Mo.)  For  deceased  to  go  to  sleep  with 
his  head  on  the  rail  held  an  act  of  gross  negli- 
gence, without  wlilch  the  negligence  of  the  com- 
pany would  not  have  caused  the  death. — Hunt 
V.  St_  Louia  &  S.  F.  R.  Co.,  171  S.  W.  64. 

While  a  railroad  violating  an  ordinance  lim- 
iting the  Bpeed  of  its  trains  is  guilty  of  negli- 
gence, as  a  matter  of  law,  contributory  negli- 
gence is  a  defense  under  the  same  rules  as  if 
the  negligence  were  running  the  train  at  a  speed 
which  was  excessive  under  the  common  law. — Id. 

f  397  (Ky.)  Railroads  being  required  to  keep 
a  headlight  on  an  engine  at  night  testimony 
that  a  person  was  likely  to  be  blinded  by  meet- 
ing a  train,  with  a  large  headlight,  at  night  ia 
improper  as  putting  the  company  m  a  position 
of  being  guilty  of  negligence  for  doing  what  it 
was  required  to  do.— Louisville  &  N.  R.  Co.  v. 
Shoemake's  Adm'r,  171  S.  W.  383. 

The  striking  by  a  train,  running  on  K.  street 
of  a  person  on  the  track  having  been  east  of  P. 
street,  on  a  track  straight  for  four  blocks,  evi- 
dence that  K.  street  was  not  straight  west  of 
P.  street  was  irrelevant. — Id. 

1398  (Mo.)  Evidence  hOd  to  show  that  de- 
ceased had  gone  to  sleep  with  his  head  on  the 
raO.— Himt  y.  St  Louis  ft  S.  F.  R.  Co.,  171  8. 
W.  64. 

{400  (Ky.)  The  question  of  speed  of  a  train 
which  struck  a  person  on  the  track  held  for  the 
jury. — Louisville  &  N.  S.  Co.  v.  Shoemake's 
Adm'r,  171  S.  W.  383. 

Under  the  evidence,  in  an  action  for  the  strik- 
ing of  a  person  by  a  train,  the  track  being  along 
a  street  held,  the  question  of  negligence,  as 
well  as  of  contributory  negligence,  was  for  the 
jury.— Id. 

(H)    Injarlea  to  Animal*  on  or  near  Traeka. 

I  408  (Ark.)  While  a  railroad  company  is  not 
bound  to  maintain  a  fence  to  keep  out  cattle 
running  at  large,  it  is  liable  where  it  allows 
food  to  accumulate  upon  its  right  of  way  so  aa 
to  attract  such  cattle  into  a  place  of  danger. — 
St  I.«ui8.  I.  M.  &  S.  Ry.  Co.  v.  Wilson,  171  S. 
W.  471. 

{415  (Ark.)  A  lookout  kept  by  one  person  on 
a  railroad  train  is  a  compliance  with  Acta  1911, 
p.  275,  unless  by  reason  of  curving  track  or 
other  obstruction  an  efficient  lookout  cannot  be 
kept  by  one  person. — Taylor  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.,  171  S.  W.  1182. 

(415  (Mo.App.)  In  the  absence  of  any  re- 
quirement an  engineer  was  not  required  to  give 
any  signal  for  a  private  crossing. — Cornett  v. 
Ciiicago,  B.  &  Q.  R.  Co.,  171  S.  W.  15. 

§419  (Mo.App.)  Where  a  railroad  engineer 
approaching  a  private  stock  crossing,  gave  stock 
signals,  and  could  not  reasonably  exppct  that 
a  cow  would  remain  on  the  track  until  the  train 
was  too  close  to  be  stdtfped,  the  killing  of  it  was 
not  negligence.— Corn etls  v.  Chicago,  B.  &  Q.  R. 
Co.,  171  S.  W.  16.  y 

{ 428  (Ark.)  Dogs  are  personal  property  for 
the  negligent  killing  of  which  railroads  are 
liable.— Taylor  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  171  S.  W.  1182. 

{441  (•\rk.)  Where  the  owner  of  a  cow  pas- 
tured on  the  commons  claisM#Miat  she  was  at- 
tracted onto  a  railroad's  ^fm  of  way  by  its 
negligence  in  leaving  out  food,  and  was  injured 
on  the  sagging  wires  of  the  right  of  way  fence, 
the  owner  has  the  burden  of  proving  negligence. 
—St.  Ixjuis,  I.  M.  &  S.  Ry.  Co.  v.  Wilson,  171 
8.  W.  471. 

{441  (Mo.App.)  In  an  action  against  a  rail- 
road for  the  negli{!ent  killing  of  a  cow  at  a 
private  crossing  on  plaintiffs  farm,  the  plaintiff 
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bad  the  burden  of  sbowlng  negligence. — Comett 
v.  Chicago,  B.  &  Q.  B.  Co,  171  S.  W.  16. 

§441  (Tex.Civ.App.)  In  an  action  for  killing 
a  mnle,  held,  that  the  burden  was  on  defendant 
to  prove  that  the  place  where  the  mule  went 
upon  the  right  of  way  waa  within  the  necessary 
switch  and  depot  limits,  where  a  fence  was  not 
required.— St.  Louis,  B.  &  M.  By.  Co.  t. 
Knowles,  171  S.  W.  245. 

1 443  (Ark.)  Killing  plaintiff's  dog  at  a  cross- 
ing by  operation  of  defendant's  train  held  to 
establish  prima  facie  case  of  defendant's  negli- 
gence.—Taylor  T.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  171  S.  W.  1182. 

Prima  facie  case  made  by  proof  that  plain- 
tiff's dog  was  killed  by  actually  coming  in  con- 
tact with  defendant's  train  at  a  crossing  held 
not  affected  by  the  lookout  statute,  Acts  1911, 
p.  275.— Id. 

Evidence  held  to  warrant  a  finding  of  negli- 
gence of  railroad  operatives  in  failing  to  keep 
an  efficient  lookout  which  was  the  proximate 
cause  of  killing  of  plaintiff's  dog  at  a  crossing. 
-Id. 

S  446  (Ark.)  In  an  action  against  a  railroad 
for  injuries  to  a  cow  which  strayed  onto  the 
right  of  way,  evidence  of  the  railroad  company's 
negligence  in  leaving  out  food  to  attract  the  ani- 
mal and  in  allowing  its  fences  to  fall  into  dis- 
repair held  insufficient  to  go  to  the  jury.— St. 
Louis,  I.  M.  &  S.  By.  Co.  v.  WUson,  171  S.  W. 
471. 

f446  (Ky.)  In  an  action  against  a  railroad 
company  for  killing  horses  at  a  crossing,  evi- 
dence held  sufficient  to  go  to  the  jury  whether 
the  horses  a  witness  saw  killed  belonged  to 
plaintiff.— Campbell  t.  Mobile  &  O.  R.  Co.,  171 
S.  W.  1002. 

S446  (Tei.Civ.App.)  Under  conflicting  evi- 
dence, in  an  action  for  the  value  of  a  mule 
killed  by  defendant's  train,  held,  that  the  ques- 
tion whether  defendant  was  guilty  of  negligence 
proximately  causing  the  injury  was  for  the  jury. 
—St.  Louis,  B.  &  M.  Ry.  Co.  v.  Knowles,  171 
S.  W.  246. 

{ 447  (Tex.Civ.App.)  Refusal  of  instruction 
on  proximate  cause,  in  .an  action  for  the  killing 
of  a  mule  by  defendant's  train,  held  error,  in 
view  of  instructions  ^iven  on  negligence  with- 
out mention  of  proximate  cause.— St.  Louia,  B. 
&  M.  Ry.  Co.  V.  Knowles,  171  S.  W.  245. 

(I)  Flrea. 

1 453  (Ark.)  Liability  of  a  railroad  for  prop- 
erty burned  while  burning  off  its  right  of  way 
defined.— Kansas  City  Southern  By.  Co.  v.  Wil- 
son, 171  S.  W.  484. 

What  constitutes  negligence,  sufficient  to  ren- 
der a  railroad  company  liable  for  destruction 
by  fire  which  spreads  from  its  right  of  way,  de- 
pends upon  the  circumstances  as  they  existed  at 
the  timo. — Id. 

S  457  (Ark.)  It  is  the  duty  of  the  foreman  of 
a  crew  burning  off  a  right  of  wa^  to  prevent  the 
fire  from  escaping  from  the  right  of  way.— 
Kansas  City  Soutnem  Hy.  Co.  v.  Wilson,  171 
S.  W.  484. 

S  482  (Ark.)  Evidence  in  an  action  for  dam- 
ages from  fire  spreading  from  a  right  of  way 
held  sufficient  to  justify  an  inference  that  the 
sectionmen  burning  grass  on  the  day  previous 
to  the  day  on  which  the  property  was  destroyed 
were  employed  by  defendant. — Kansas  Citv 
Southern  Uy.  Co.  v.  Wilson,  171  S.  W.  484. 

Kvidence  in  an  ajtign  for  damages  from  fire 
spreading  from  a  right  of  way  held  to  justify 
the  inference  that  the  section  crew  engaged  in 
burning  off  the  right  of  way  the  day,  before  the 
property  was  destroyed  were  burning  off  the 
right  of  way  on  the  day  of  the  fire. — Id. 

Evidence  in  an  action  for  damages  from  fire 
spreading  from  a  right  of  way  held  to  justify 
an  inference  that  the  section  foreman  negligent- 
ly left  fire  burning  on  the  right  of  way,  and  th^t 
it  escaped  from  the  right  of  way  and  burned 
plaintiff's  property.— Id. 


RAPL 

See  Jury,  $  131. 

n.  PBOSEOUTION  AND  FITmSHMElfT. 

(B)   BTldence. 

I  51  (Tex.Cr.App.)  Evidence  held  sufficient  to 
sustain  a  conviction  of  rape  by  force  or  threats. 
— Merkel  v.  State,  171  S.  W.  738. 

m.  onm.  I.IABIUTT. 

9  66  (Mo.)  Where,  in  a  civil  action  for  rape, 
the  petition  charged  that  defendant  administered 
to  plaintiff  medicine  which  caused  unconscious- 
nesn,  and  assaulted  her  while  unconscious,  such 
allegation  as  to  unconsciousness  was  surplusage 
and  did  not  authorize  an  instruction  that  plain- 
tiff could  not  recover  unless  she  proved  that  the 
assault  was  committed  while  she  was  so  nacon- 
scious.— Wessel  v.  Lavender,  171  S.  W.  3.11. 

In  a,  civil  action  against  a  physician  for  al- 
leged rape  on  a  female  patient,  while  uncon- 
scious from  medicine  administered  to  her  by 
him,  evidence  held  to  entitle  her  to  the  submis- 
sion of  the  question  as  to  the  assault  to  the  ju- 
ry.—Id. 

RATE. 

See  Carriers,  tS  189,  193;    Insurance,  f  1S3. 

RATIFICATION. 

See  Attorney  and  Client,  {  103 ;  Principal  and 
Agent,  f  169. 

REAL  ACTIONS. 

See  Ejectment:  Forcible  Entry  and  Detainer: 
Partition;  Quieting  Title;  Trespass  to  Try 
Title. 


REBUTTAL 


See  Trial,  S  62. 

RECEIVERS. 

See  Appeal  and  Error,  H  101,  384;  Corpora- 
tions, §§  553,  556;  Injunction,  H  27,  12>.. 
152;    Partnership,  §  119. 

n.   APPOINTMENT,    Q1TAUFZOATIOH, 

AND   TENtrBE. 

1 35  (Tex.Civ.App.)  While  notice  of  an  appli- 
cation for  the  appointment  of  a  receiver  is  not 
required  by  statute,  notice  should  be  given,  save 
in  case  of  emergency. — Williams  v.  Watt,  171 
S.  W.  266. 

Though  a  petition  did  not  warrant  the  ap- 
pointment of  a  receiver  without  notice,  such  ai>- 
pointment  will  not  be  vacated  on  appeal  fur 
that  reason,  where  an  answer  was   filed. — Id. 

VI.  ACTIONS. 

{  174  (Tei.Civ.App.)  Action  against  a  receiver 
not  suable  under  .\ct  March  3,  1911.  {  60.  for 
loss  of  goods,  and  accruing  before  his  annoint- 
ment,  held  not  maintainable  without  permif^i'i: 
of  the  court  apnointing  him. — Andrews  v.  Jeter 
&  Co.,  171  S.  W.  838. 

i  183  (Tex.Civ.App.)  Petition,  in  an  action 
for  the  value  of  a  mule  killed  by  a  train,  held 
to  state  a  can.se  of  action  against  the  re>c-«»iv,"r 
of  the  railroad  company,  based  on  the  i;r>.>und 
that  the  injury  occurred  after  he  became  re- 
ceiver.—St  Louis,  B.  &  M.  Ry.  Co.  v.  Kaowl«^ 
171  S.  W.  245. 

RECEIVING  STOLEN  GOODS. 

{  I  (Tex.Cr.Ap5.)  Facts  held  to  show  theft 
of  the  goods  received  and  concealed,  and  not  to 
raise  the  issue  of  embezzlement. — Goliteteixi  x. 
State,  171  S.  W.  709. 

§  4  (Tex.Cr..\pp.)  That  one  in  charge  of   the 

corporation    alleged    to   be  the   original    ovkn-^r 

had  employed  a  drayman  to  carry  the  goixls  t<> 

the  depot  from  which  thex  were  stolen  did  nvt 
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take  them  oat  of  hia  poasession.— Zweig  v. 
State,  171  S.  W.  747. 

1 6  (Tex.Cr.App.)  To  constitute  the  offense  of 
bringinB  stolen  goods  into  the  state  it  was  not 
necessary  that  defendant  himself  should  ship  the 
goods,  as  if  he  was  the  procuring  cause,  he 
would  be  legally  responsible. — Zweig  t.  State, 
171  S.  W.  747. 

{ 7  (Tex.Cr.App.)  An  indictment  for  receiv- 
ing stolen  property  and  bringing  it  into  this 
state  need  not  name  the  time  and  place  of  the 
original  taking.— Zweig  v.  State,  171  S.  W.  747. 

Inder  Pen.  Code  1911,  art  1431,  defining  re- 
ceiving stolen  property,  allegation  in  indictment 
that  the  property  was  receired  *'in  the  county  of 
St.  liouis"  held  surplusage,  or  if  an  averment 
necessary  to  be  proved,  established  by  showing 
that  the  city  was  considered  as  part  of  the  coun- 
ty.-Id. 

Under  Pen.  Code  1011,  arts.  1431,  1432,  held 
that  it  was  not  necessary  that  the  indictment 
allege  the  facts  going  to  constitute  theft  by  the 
original  taker  from  whom  it  was  received. — Id. 

i  8  (Tei.Cr.App.)  In  a  prosecution  for  receiv- 
ing stolen  goods,  all  evidence  which  would  have 
been  admissible  on  a  trial  of  the  thief  is  admis- 
sible, with  proof  that  accused  knew  the  goods 
were  stolen,  and,  with  such  knowledge,  concealed 
them.— Goldstein  v.  State,  171  S.  W.  709. 

9  8  (Tex.Cr.App.)  In  a  prosecution  for  bring- 
ing stolen  goods  into  the  state,  evidence  held  to 
show  that  defendant  received  the  goods  from 
the  persons  named  in  the  indictment. — ^Zweic  v. 
.State,  171  S.  W.  747. 

{  9  (Tex.Cr.App.)  In  a  prosecution  for  bring- 
ing stolen  goods  into  the  state,  held  that  refusal 
to  submit  a  count,  charging  defendant  with  theft 
of  the  goods  and  the  submission  of  a  count 
charging  him  with  receiving  stolen  goods  know- 
ing them  to  have  been  stolen,  was  proi)er. — 
Zweig  v.  State,  171  S.  W.  747. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  li  665-684;  Trial,  H  36- 
105. 

RECORDS. 

See  Appeal  and  Error,  $§  499-707,  837,  1236 ; 
Conrts,  {  116;  Justices  of  the  Peace,  f  164; 
Mechanics'  Liens,  §  198 ;  Vendor  and  Pur- 
chaser, S.  266. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments:  Limitation 
of  Actions,  {  173;    Process,  i  100. 

REHEARING. 

See  New  Trial. 

RELEASE. 

See  Mortgages,  }  319 ;  Payment ;  Principal 
and  Surety,  H  115-129 ;   Witnesses,  i  141. 

I.   BEQUISITES   AND   VALIDITT. 

S  16  (Ark.)  Release  of  claim  for  personal  in- 
juries held  avoided  as  for  mistake  of  fact  by 
physician's  representations  that  injuries  were 
not  permanent,  though  not  made  fraudulently. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Morgan,  171 
S.  W.  1187. 

§  17  (Ark.)  False  representations  to  illiterate 
«ni^loyi  that  release  of  claim  for  personal  in- 
juries contained  contract  for  permanent  em- 
?Ioyment  held  to  avoid  the  release.— St  Louis, 
.  Si.  &  S.  Ry.  Co.  v.  Morgan,  171  S.  W.  1187. 

XI.    COHSTRVCTIOK  AND  OPEKATZOM. 

S  29  (Mo.App.)  The  rule  that  a  release  of  one 
Joint  wrongdoer  is  a  release  of  all,  is  not  chang- 
ed by  Rev.  St  1909.  §  54.11.  allowing  contribu- 


tion after  judgment  between  wrongdoers. — Mo 
Donald  v.  Goddard  Grocery  Co.,  171  S.  W.  ,650. 

Where  one,  in  fact,  receives  full  satisfaction 
from  one  of  several  wrongdoers,  lie  extinguishes 
his  claim,  and  cannot  recover  thereon  from  the 
others,  and  in  such  case  his  intention  to  recover 
from  such  others  could  not  prevail. — Id. 

{  34  (Ark.)  A  passenger  believing  that  her  in- 
juries were  slight  without  fraud,  having  settled 
two  days  thereafter  for  a  nominal  sum,  and 
executed  a  full  release,  was  not  entitled  to  re- 
cover for  permanent  injuries  which  subsequently 
developed.— Kansas  City  Southern  Ry.  Co.  v. 
Armstrong,  171  S.  W.  123. 

§  37  (Mo.App.)  Where  a  som  was  received 
from  one  or  more  of  several  wrongdoers  or 
debtors,  not  in  full  satisfaction  of  the  wrong  or 
debt,  in  consideration  of  the  injured  party's 
agreement  not  to  sue  them,  it  was  not  a  "re- 
lease" at  all  but  merely  a  "covenant  not  to 
sue"  those  paying,  especially  where  the  right  of 
action  against  the  other  wrongdoers  or  debtors 
was  expressly  reserved,  and  the  injured  party 
might  still  successfully  sue.— McDonald  v.  God- 
dard Grocery  Co.,  171  8.  W.  650. 

A  covenant  with  the  only  wrongdoer  or  debtor 
not  to  sue  is  in  effect  a  discharge. — Id. 

In  the  construction  of  a  release  or  covenant 
not  to  sue,  the  purpose  is  to  discover  the  inten- 
tion of  the  parties,  which  should  govern. — Id. 

m.  PiSADnro.  evidenoe,  triai.. 

Am)   REVIEW. 

1 58  (Ark.)  Evidence  held  insufficient  to  make 
question  for  jury  as  to  whether  promises  of  per- 
manent employment  on  execution  of  release  of 
claim  for  personal  injuries  were  fraudulently 
made.— St.  Louis,  I.  M.  8c  8.  Ry.  Co.  v.  Mor- 
gan, 171  S.  W.  1187. 

REMAINDERS. 

See  Eminent  Domain,  f{  266,  808;    Life  Bs- 
tatea 

S  17  (Tenn.)  The  seven-year  statute  of  limi- 
tations will  not  run  against  the  interest  of  a  re- 
mainderman in  land,  during  the  existence  of  the 
life  estate.— Southern  Ry.  Co.  v.  Jennings,  171 
S.  W.  82. 

REMITTITUR. 

See  Appeal  and  Error,  §  1140. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  IS  184,  208. 

REPLEVIN. 

See  Justices  of  the  Peace,  {  43 ;    Sequestration. 

TV.  VtSADTSa  AND  EVIBENOE. 

{  63  (Tex.CSv.App.)  An  owner  of  chattels  in 
possession  of  another  is  entitled  to  recover  the 
same,  unless  the  latter  shows  his  right  to  pos- 
session on  grounds  alleged  in  his  special  de- 
fenses.—Killman  V.  Young,  171  S.  W.  1065. 

(70  (Tex.Civ.App.)  Plaintiff,  suing  for  chat- 
telB  in  the  possession  of  defendant,  alleging  in 
an  amended  petition  that  she  had  not  consented 
to  a  third  person's  pledge,  and  denying  the  ef- 
fect of  a  bill  of  sale,  did  not  thereby  assume 
the  burden  of  prool— Killman  v.  Young,  171 
S.  W.  1065. 

i  7 1  (Mo.App.)  Where  plaintiff  wrongfully 
replevined  a  piano  belonging  to  defendant,  evi- 
dence of  the  value  of  its  use  during  the  deten- 
tion was  admissible. — Kieselborst  Piano  Co.  v. 
I'orter,  171  S.  W.  {>49. 


For 
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VH.  IJABIUTXBS  ON  BONBS  AND 
1TNSEBTAKIN08. 

!  126  (Ark.)  Under  Kirby's  Dig.  {  6871,  a 
summary  judgment  against  a  snrety  on  a  re- 
plevin bond  held  erroneous,  where  defendant 
had  taken  possession  of  the  property  on  a  re- 
taining bond,  though  plaintiff  thereafter  obtain- 
ed possession  of  the  property. — Schneider  v.  Oo- 
ker,  171  S.  W.  898. 

REPUTATION. 

See  Abduction,  |  11. 

REQUESTS. 

See  Criminal  Law,  U  824-829 ;   Trial,  H  25&- 
267. 

REQUISITION. 

See  Criminal  Law,  {  351. 

RESCISSION. 

See  Contracts,  I  264;    Vendor  and  Purchaser, 
ii  33-92. 

RES  GEST/E. 

See  Criminal  Law,  Si  364-366,  868;   Evidence, 
If  119-127. 

RES  INTER  ALIOS  ACTA. 

See  Evidence,  §  130. 

RES  IPSA  LOQUITUR. 

See  Carriers,  {  316;    Master  and   Servant,  f 
266. 

RES  JUDICATA. 

See  Judgment,  ff  S40,  701-744. 

RESTRAINT  OF  TRADE. 

See  Monopolies,  i  17. 

RESULTING  TRUSTS. 

See  Trusts,  |  63^. 

REVENUE 

See  Taxation. 

REVERSAL. 

See  Appeal  and  Error,  $§  1109-1180. 

REVIEW. 

See  Appeal  and  Error;    Certiorari;    Criminal 
Law,  §8  1023-1175. 

REVIVAL 

See  Abatement  and   Revival,   {  72;    Wills,  $ 

RIGHT  OF  WAY. 

See  Easements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  {  42. 

RISKS. 

Assumption    of,    see    Master   and    Servant,    IS 
87%,    203-226,   288. 


ROADS. 
SALES. 


See  Highways. 

See  Brokers;  Corporations,  H  116,  117;  Cub- 
toms  and  Usages,  i  17 ;  Deeds ;  Dower.  % 
32 ;  Execution,  i  171 :  Executors  and  Ad- 
ministrators, a  187,  324-888;   Frauds,  Stat- 


ute of,  H  S5,  89;  Intoxicating  Liquors;  Mo- 
chanics'  Liens,  {  198;  Monopolies,  f  17; 
Vendor  and  Purchaser. 

I.  REQUISITES  AND  VAUDITT  OF 
OONTBAOT. 

H  1 9,  20  (Tex.Civ.App.)  An  agreement  to  re- 
purchase held  a  sufficient  consideration  to  sup- 
port a  new  contract,  though  the  buyer's  debt 
was  barred  by  limitations.— Mahaney  v.  Lee,  171 
S.  W.  1093. 

{ 23  (Mo.App.^  An  offer  to  bu;^,  met  by  s 
counter  offer,  is  refused. — ^Twentieth  Century 
Macbinery  Co.  v.  Excelsior  Springs  Mineral 
Water  &  Bottling  Co.,  171  S.  W.  944. 

(40  (Mo.App.)  A  seller  of  a  cow  held  not  to 
falsely  represent  its  soundness  by  a  statpmeat 
that  the  cow's  bag  was  all  right,  though  he  had 
knowledge  of  a  previous  injury  affecting  the 
quality  of  the  milk. — Boston  v.  Alexander,  171 
S.  W.  682. 

§  53  (Mo.Appi)  Where,  during  the  time  that 
the  owner  of  a  cow  had  her,  the  cow  gave  good 
milk  and  her  bag  was  all  right,  the  court  could 
not  say  as  a  matter  of  law  that  she  was  afflicted 
with  a  permanent  defect,  from  the  fact  that  six 
or  eight  months  before,  while  in  the  hands  of 
another  owner,  she  had  given  bad  milk  due  to  a 
temporary  injury  to  her  bag. — Boston  v.  Alex- 
ander, 171  S.  W.  582. 

n.  CONSTRUCTION    OF    CONTRACT. 

171  (Tex.Civ.App.)  Under  a  contract  for  the 
sale  of  gasoline  during  a  year,  hetd.  that  de- 
fendant was  not  bound  to  supply  plaintiff  with 
gasoline  beyond  the  minimum  amount  specified, 
except  for  plaintiff's  own  consumption.— Hol- 
land V.  Pieroe-Fordyce  Oil  Aas'n,  171  S.  W. 
1075. 

f  75  (Tex.Civ.App.)  Where  a  firm  sold  cer- 
tain articles  at  the  first  invoice  pric<>,  a  buyer 
was  required  to  pay  only  such  price,  though  the 
seller  may  have  paid  more  than  that  price  for 
the  article.— Midgley  &  Curtsinger  v.  Taylor, 
171  S.  W.  801. 

f  87  (Mo.App.)  Evidence  held  to  sustain  the 
finding  that  defendant  sold  all  the  corn  raised 
on  a  plantation  during  1911,  and  not  only  bo 
much  as  he  could  deliver  within  60  days  after 
the  sale.— Homer  v.  Franklin,  171  S.  W.  568. 

rv.  PERFORMANCE    OF    COVTRAOT. 
(C)  Delivery  and  Aoceptanee  of  Gonda. 

S  162  (Mo.App.)  A  buyer  who  accepted  a  bill 
of  lading  for  goods  sold,  when  the  goods  had 
boon  received  by  the  initial  carrier,  although  the 
bill  of  lading  did  not  so  show,  acceptml  the 
goods,  and  cannot  rescind  for  delay  in  delivery. 
— Corby  Supply  Co.  v.  Thompson,  171  S.  W. 
661. 

{181  (Mo.App.)  In  an  action  for  the  price  of 
goods,  evidence  held  sufficient  to  show  delivery 
and  acceptance  of  part  of  the  goods.— Hollrah- 
Diec'kmann  Refrigerator  &  Fixture  Co.  v.  St. 
Louis  Ilouse  &  Window  Cleaning  Co.,  171  S. 
W.  576. 

VI.  WARRANTIES. 

g26l  (Mo.App.)  The  statement  bv  a  seller  of 
a  cow  that  its  bap  was  all  right  and  that  it  was 
straight  as  a  whip  as  far  as  be  knew  held  not 
to  constitute  an  express  warranty  that  the  cow 
was  free  from  defects,  though  he  bad  prior 
knowledge  of  an  injury  to  her  bag,  where  thr 
buyer  inspected  the  cow. — Boston  v.  Alexander. 
171  S.  W.  582. 

I  266  (Mo.App.)  No  agreement  of  the  vendor 
to  warrant  against  defects  will  be  implied  from 
mere  representationf:  of  soundness.— Boston  v. 
Alexander,  171  S.  W.  582. 

{ 268  (Mo.App.)  Where  representations  of 
soundness  of  an  article  sold  are  made,  held  that 
there  is  an  implied  agreement  to  warrant,  if  tb^ 
defects  are  not  discoverable  bv  ordii'-'i-v  in«p<.o- 
tion.— Boston  v.  Alexander,  171  S.  W.  ^.^-i 
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{  269  (^lo.App.)  The  rule  of  caveat  emptor,  in 
force  in  Missouri,  will  not  permit  tlie  mere  puf- 
fing of  bis  ware  by  a  vendor  to  be  tortured  into 
the  expression  of  an  intention  to  warrant  the 
property  as  sound  and  free  from  defects  which 
are  open  to  the  discovery  of  the  purchaser  upon 
a  reasonable  examination.— Boston  v.  Alexander, 
171  S.  W.  582. 

S  270  (Mo.App.)  The  statement  by  a  seller  of 
a  cow  that  its  bag  was  all  rii^t  and  that  It 
was  straight  as  a  whip  as  far  as  he  knew,  held 
not  to  constitute  an  implied  warranty  that  the 
cow  was  free  from  defects,  though  he  had  prior 
knowledge  of  an  injury  to  her  bag. — Boston  t. 
Alexander,  171  S.  W.  582. 

{ 273  (Mo.App.)  Defendant  selling  a  dairy 
roate  to  plaintiffs,  and  agreeing  to  sell  them 
pure  milk  each  day,  to  be  sold  to  the  customers, 
Impliedly  warranted  that  the  milk  would  be  rea- 
sonably suitable  for-  that  purpose. — Eversole  y. 
Hanna,  171  S.  W.  26. 

§  284  (Ky.)  Where  a  vacuum  cleaner  is  guar- 
anteed to  be  satisfactory  to  defendant  he  is 
the  sole  judge  whether  it  is  satisfactory.— Dick 
V.  James  Clark.  Jr.,  Electric  Co.,  171  S.  W.  198. 

i  286  (Ky.)  Where  a  mule  sold  with  warranty 
of  title  was  taken  from  the  purchaser  in  pro- 
ceedings to  enforce  a  mortgage  lien,  the  seller 
coul'J  comply  with  their  warranty  by  purchasing 
at  the  sale  and  retenderiug  it  to  plaintiff,  with 
the  value  of  the  use  while  out  of  his  possession. 
—Lee  V.  Woods,  171  S.  W.  389. 

{  287  (Ky.)  Where  a  vacuum  cleaner  is  guar- 
anteed to  be  satisfactory  to  defendant,  and  it 
is  not,  he  must  elect  not  to  accept  it,  and  re- 
turn it  within  a  reasonable  time.— Dick  v.  James 
Clark.  Jr.,  Electric  Co.,  171  S.  W.  198. 

Election  of  a  buyer  of  a  vacuum  cleaner  to 
return  it  as  unsatisfactory,  17  months  after  it 
was  installed,  held  not  made  within  a  reason- 
able time;  thongh  the  seller  Meantime  was 
endeavoring  to  make  it  work. — Id. 

§288  (Mo.App.)  The  fact  that  the  buyer  of 
milk,  which  was  warranted  pure,  continued  to 
accept  impure  milk  is  not  a  waiver  of  the 
breach  of  warranty.— Eversole  v.  Hanna,  171 
S.  W,  26. 

VH.  BlaCEDIES  OF  SEIXER. 
(B)  Actions  for  Price  or  Valae. 

1340  (Mo.App.)  The  remedies  of  a  seller,  in 
case  of  the  buyer's  refusal  to  ac<iept,  stated. — 
Roaring  Fork  Potato  Growers'  Ass'n  v.  C.  C. 
Clemens  Produce  Co..  171  S.  W.  584. 

Where  property  sold  must  be  manufactured 
or  procured  by  the  seller,  the  seller  cannot  force 
acceptance,  where  the  buyer  repudiates,  save 
where  equity  will  warrant  specific  performance. 
—Id. 

Where  plaintiff  sold  potatoes  which  it  did  not 
own  at  the  time  but  had  procured  before  de- 
fendant attempted  to  countermand  the  order, 
plaintiff  coi^ld  treat  the  potatoes  as  the  prop- 
erty of  defendant  and  ship  them  to  it  and  re- 
cover the  full  purchase  price. — Id. 

{363  (Tex.Civ.App.)  Where  conflicting  testi- 
mony made  an  issue  as  to  whether  one  of  the 
defendants  was  the  purchaser  of  certain  shingles 
or  not,  it  was  error  to  peremptorily  instruct  the 
jary  Chat  plaintiff,  suing  as  assignee  for  the 
price,  could  not  recover  as  against  such  defend- 
ant.—Continental  Bank  &  Trust  Co.  v.  Dealey 
Bro&,  171  8.  W.  552. 

(F)   Actions  for  DamaKCS. 

{  377  (Tei.Civ.App.)  The  petition  in  a  seller's 
action  for  breach  of  a  new  contract  held  not 
demurrable  for  failure  to  specifically  allege 
that  the  old  contract  was  merged  in  the  new. 
— Mahaney  v.  Lee,  171  S.  W.  1093. 

i  384  (Mo.App.)  The  measure  of  damages  for 
the  wrongful  refusal  of  a  purchaser  of  a  cow 


to  receive  it  is  the  difference  between  the  con* 
tract  price  and  the  market  value  of  the  prop- 
erty at  the  time  of  the  refusal.— Boston  r. 
Alexander,  171  S.  W.  682. 

Vm.   REMEDIES  OT  BUTEB. 
(A)  ReeoTerjr  of  Price. 

S398  (Tex.CiT.App.)  Where  the  seller  of 
goods  at  the  Invoice  price  represented  that  the 
price  of  a  certain  article  was  $2,000,  which  waa 
paid  by  the  buyer,  whereas  in  fact  the  price  was 
$1,500,  the  measure  of  damages  is  the  difference 
between  the  invoice  price  and  that  represented 
and  collected.— Midgley  &  Curtsinger  v.  Taylor, 
171  S.  W.  801. 

(O)  Aotioas  for  Breneli  of  Contraet* 

1404  (Mb.App.)  When  time  is  made  an  ele- 
ment of  a  contract  of  sale,  it  is  in  the  nature  of 
a  warranty,  and,  on  failure  of  the  seller  to  de- 
liver on  time,  the  bayer  may  either  rescind,  pr 
receive  the  goods  and  recover  damages  for  de- 
lay.—Corby  Supply  Co.  V.  Thompson,  171  S. 
W.  661. 

{416  (Tex.Oiv.App.)  In  action  for  damages 
from  seller's  delivery  of  inferior  goods,  evi- 
dence of  a  custom  of  the  buyer  to  furnish  ship- 
ping directions  held  inadmissible,  since  a  vio- 
lation of  such  custom  did  not  induce  the  seller's 
breach  of  contract. — Rhome  Milling  Co.  v.  Cun- 
ningham, 171  S.  W.  1081. 

{417  (Mo.App.)  In  an  action  for  breach  of 
contract  to  sell  plaintiff  so  much  pure  milk  each 
day,  evidence  held  sufficient  to  warrant  a  find- 
ing that  the  impurity  of  the  milk  was  caused 
solely  by  defendant  and  not  by  plaintiff. — Ever- 
sole  V.  Banna,  171  S.  W.  25. 

1418  (Ky.)  Damages  by  reason  of  a  seller's 
delay  in  shipping  machinery  held  special  and  not 
recoverable  without  proof  of  antecedent  notice. 
—Combs  V.  Frick  Co.,  171  S.  W.  909. 

{418  (Mo.App.)  In  an  action  by  a  dairyman 
for  breach  of  contract  to  furnish  him  with 
pure  milk,  a  verdict  for  $500  damages  held  not 
excessive  under  the  evidence. — Eversole  v.  Han- 
na, 171  S.  W.  26. 

{418  (Tex.CivApp.)  Expected  profits  lost  by 
the  seller's  breach  in  delaying  shipments  cannot 
be  recovered,  where  the  seller  bad  no  notice  of 
the  profits.— Connellee  v.  Chas.  O.  Thompson 
Co.,  171  S.  W.  1076. 

(D)  Actions  nnd  Connterclatms  for  Breaeh 
of  tVnrrantT. 

§  430  (^lo.App.)  It  is  no  defense  to  an  action 
for  breach  of  warranty  of  the  purity  of  milk 
sold  that  the  buyer  sought  to  dispose  of  the 
unfit  milk  to  his  customers. — Eversole  v.  Hanna, 
171  S.  W.  25. 

{442  (Mo.App.)  The  measure  of  damages  for 
breach  of  warranty  in  a  contract  for  the  sale 
of  milk  is  the  difference  between  the  market 
value  of  milk  of  the  kind  and  quantity  furnish- 
ed and  the  market  value  of  pure  milk  of  the 
same  quantity  at  the  same  time. — Eversole  v. 
Hanna,  171  S.  W.  25. 

§  445  (Ky.)  Whether  a  buyer  has  elected  to 
exercise  an  option  to  return  within  a  reasonable 
time  is  for  the  jury,  unless  the  delay  is  clearly 
unreasonable. — Dick  v.  James  Clark,  Jr.,  Elec- 
tric Co.,  171  S.  W.  108. 

IX.   CONSITIONAI.  SAI.es. 

§  473  (Mo.App.)  A  purchaser  from  the  orig- 
inal buyer,  who  took  with  knowledge  that  the 
original  seller  retained  title  until  payment,  is 
bound  by  the  condition. — Twentieth  Century 
Machinery  Co.  v.  Excelsior  Springs  Mineral 
Water  &  Bottling  Co.,  171  S.  W.  944. 

§  479  (Mo.App.)  Evidence  held  to  show  a  con- 
ditional contract  for  sale  of  articles  claimed  to 
have  been  converted.— Twentieth  Century  Ma- 
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chinery  Co.  v.  Excelsior  Springs  Mineral  Water 
&  Bottling  Co.,  171  S.  W.  944. 

On  breach  of  a  conditional  contract  of  sale, 
the  seller  may  either  replevin  the  goods,  sue  for 
conversion,  or  waive  his  title  and  sue  for  the 
price. — Id. 

Where  a  seller  who  reserved  title  until  pay- 
ment sued  for  the  price,  he  did  not  waive  his 
right  to  sue  for  conversion,  where  the  former 
suit  was  not  brought  to  judgment.— Id. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement ;    Payment ;    Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PVBLIO    SCHOOLS. 

(B)  Ore»t*on,    Alteration,    Bxiatemee,    and 
Dlaaolntion  of  DIatrlcta. 

§37  (Ark.)  Where  new  school  district  is 
■ought  to  be  created  by  including  land  in  two 
other  districts,  failure  to  post  the  notice  requir- 
ed by  Kirby's  Dig.  g  7540,  in  one  of  the  dis- 
tricts was  fatal.— Lewis  t.  Young,  171  S.  W. 
1197. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  |  257. 

SECONDARY  EVIDENCE. 

See  E^vidence,  §f  178-185. 

SEDUCTION. 

See  Criminal  Law,  8  400;  Husband  and  Wife, 
II  302,  313;  Indictment  and  Information,  f 
119. 

H.  OBIMIHAI.  BE8POHSIBIUTT. 

138  (Tei.Cr.App.)  Offer  of  marriage,  in  or- 
der to  constitute  a  defense  to  seduction,  must 
be  made  before  accused  pleads  to  tbe  indictment 
for  seduction.— Raskins  v.  State,  171  S.  W.  723. 

SELF-DEFENSE. 

See  Homicide,  f  300. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  |!  115-131. 

SEPARATION. 

See  Husband  and  Wife,  fg  278,  279. 

SEQUESTRATION. 

f  20  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art 
7107,  authorizing  obligors  on  a  sequestration 
bond  to  return  the  property  or  any  portion 
thereof,  a  verdict  and  judgment  on  the  bond 
must  nnd  the  valne  of  the  several  items  of 
property  replevied.— Bishop  v.  Japhet,  171  S. 
W.  499. 

SERVANTS. 

See  Master  and  Servant 

SERVICE 

See  Process,  i  100. 

SERVICES. 

See  Work  and  Labor. 

SERVITUDE. 

See  Easements. 


SET-OFF  AND  COUNTERCLAIM. 

Sea  Appeal  and  Eh-ror,  |  61 ;   Trial,  f  139. 
n.    SirBJECT.MATTEB. 

g  35  (Ky.)  Where  plaintiff  was  a  foreign  cor- 
poration, defendant  was  entitled  to  allege  in 
recoupment  a  claim  for  unliquidated  damages 
arising  out  of  tbe  same  transaction. — Combs  v. 
Frick  Co.,  171  S.  W.  999. 

SETTING  ASIDE. 

See   Mortgages,   |  369. 

SETTLEMENT. 

See  Accord  and  Satisfaction ;   Compromise  and 
Settlement ;     Payment ;     Release. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  |g  274,  1057. 

m.  POWEBS,  DUTIES,  AND  IJABIU. 
TIES. 

I  130  (Tex.Civ.App.)  Plaintiff,  In  action  for 
sheriff's  failure  to  record  an  attachment  lien, 
held  not  entitled  to  damages  if  when  be  obtain- 
ed tbe  attachment  he  had  actual  notice  of  a  pri- 
or conveyance  by  the  attachment  defendant. — 
Neville  v.  Miller,  171  S.  W.  1109. 

1138  (Tex.Civ.App.)  In  an  action  against  a 
sheriff  for  damages  for  failure  to  record  an  at- 
tachment lien,  plaintiff  held  to  have  the  burden 
of  showing  he  lost  his  lien  thereby.— Neville  t. 
Miller,  171  S.  W.  1109. 

SIDEWALKS. 

See  Municipal  Corporations,  U  780,  80G,  821. 

SLANDER. 

See  Libel  and  Slander. 

SON  ASSAULT  DEMESNE. 

See  Assault  and  Battery,  {  24. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser,  |  129. 


I.  HATtTRE  AHD  OROUNDS  OF 
EDT  m  OEMERAI.. 

{  10  (Tex.Civ.App.)  A  contract,  illegal  in 
part,  may  be  specincally  enforced  if  the  illegal 
part  is  severable,  but  not  if  the  contract  is  en- 
tire.—Wicks  V.  (Jomves,  171  S.  W.  774. 

IE.  COimtAOTS  ENFORCEABIX 

g  53  (Ark.)  A  material  representation,  to  de- 
feat specific  performance  of  a  contract,  need 
only  be  untrue  in  fact,  so  as  to  mislead  the  par- 
ty to  whom  it  is  addressed,  and  the  maker's 
knowledge  of  its  falsity  and  intent  to  deceive 
are  immaterial. — Taliaferro  y.  Boyd,  171  S. 
W.  105. 

Where  an  owner  of  a  hotel  and  lota  on  which 
it  was  situated  represented  to  the  purchaser 
that  the  property  as  fenced  contained  1%  acres, 
while  one-seventh  of  an  acre  did  not  belong  to 
him,  the  deficiency  was  material  and  sufficient 
to  defeat  specific  performance  by  the  owner. — Id, 

Where  a  purchaser  of  a  hotel  and  lots  on 
which  it  was  situated  negotiated  for  a  sale  of 
tbe  property  to  a  third  person  without  knowing 
the  deficiency  of  one-seventh  of  an  acre  in  the 
quantity  of  the  land  represented  by  the  vendor 
as  IVi  acres,  he  did  not  thereby  waive  the  mis- 
repiesentation  as  to  quantity,  but  could  rely 
thereon  to  defeat  specific  performance.r-Id. 
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STARE  DECISIS. 

See  Courts,  8§  90-116. 

STATEMENT. 

See  Mechanics'  Liens,  i{  45,  i;»,  157. 

STATES. 

See  Abatement  and  Revival,  S  30 ;  Commerce, 
$  8;  Corporations,  {  636:  Intoxicatine  Liq- 
uors, S  6 ;  Public  Lands,  f  173 ;  Taxation,  ii 
193,  204. 

STATUTES. 

See  Frauds,  Statute  of. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

X.  EWAOTMEWT,  REQUISITES,  AKB 
VAI.IDITT  IN  OENEBAIb 

{64  (Tex.Giv.App.)  Even  if  the  sections  of 
the  Workmen's  Compensation  Act,  authorizinK 
creation  and  regulation  of  the  Texas  Emplorers 
Insurance  Association,  violate  Const,  art.  12, 
1$  1,  2,  as  to  creation  of  private  corporations, 
tliey  may  be  eliminated  without  impairing  the 
sections  as  to  contributory  negligence,  assumed 
risk,  and  fellow  servants. — Memphis  Cotton  Oil 
Co.  V.  Tolbert,  171  S.  W.  309. 

in.   SUBJECTS  AXV  TITI.ES  OF  AOT& 

i  1 14  (Tei.Civ.App.)  The  Workmen's  Compen- 
sation Act  has  but  one  sabject,  and  that  ex- 
pressed in  the  title,  in  compliance  with  Const. 
art.  3,  S  35;  the  ends  to  be  reached,  while 
more  than  one,  all  relating  to  the  employer's 


liability,  and  the  proceedings  for  compensation 
of  certain  employes.— Memphis  Cotton  Oil  Co. 
T.  Tolbert,  171  S.  W.  309. 

J  1 15  (Tex.Civ.App.)  Title  of  Acts  ,33d  Leg. 
c.  32  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
4621,  4622,  4624),  amending  Rev.  St.  1911,  arte. 
4621,  4622,  4624,  concerning  marital  rights  of 
parties  and  defining  separate  and  community 
property,  held  sufficient  within  Const,  art  3,  | 
35.— Winkie  v.  Conatser,  171  S.  W.  1017. 

IV.   AMENSMENT,  KEVISIOK ,  AED 
OODXFIOATIOE. 

§  141  (Ky.)  Acts  1912,  c.  113,  purporting  to 
amend  Ky.  St.  c.  89,  by  adding  thereto  section 
3459a,  providing  for  the  construction  of  public 
improvements  by  cities  of  the  third  class  on  the 
ten-year  liond  plan,  in  fact  amended  section 
3449,  and  Is  contrary  to  Const.  §  51,  requiring 
it  to  set  forth  at  length  the  amended  statute. — 
Hickman  v.  Kimbley,  171  S.  W.  176. 

■VI.  CONSTBUCTIOK  AND  OPEKA- 

TION. 

(A)  General  Ralea  of  Oomatrvetion. 

I  190  (Mo.)  Where  there  is  no  ambiguity  in 
the  language  of  a  statute,  there  is  no  room  fol 
construction.- Trefny  v.  Eichenseer,  171  S.  W. 
030. 

S  222  (Ky.)  Statutes  must  be  construed  with 
reference  to  the  principles  of  the  common  law 
in  force  at  the  time  of  {heir  enactment,  and 
do  not  change  the  common  law  beyond  that 
which  is  expressed  or  which  follows  by  neces- 
sary implication.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Wilson's  Adm'r,  171  S.  W.  430. 


UNITED  STATES. 

CONSTITUTION. 

Amend.     7 185 

Amend.     14 202,  300,  703 

Amend.   15 202 

Art.  1,  I  8,  pt.  3 321 

JUDICIAL    CODE. 

Act  1911,  March  3,  ch.  231,  38 

Stat.  1087. 
i  66  838 

STATUTES  AT  LARGE. 

1833,  March  2,  cb.  57,  4 
•Stat.  632    303 

1887,  Feb.  4,  ch.  104,  $  1. 
24  Stat  379.  Amended 
by  .4ct  1910,  June  18, 
ch.  309.  i  1,  36  Stat.  544  a39 

1887.  Feb.  4,  ch.  104,  {  20. 
24  Stat.  SSd.  Amendpd 
by  Act  1906,  June  29, 
oh.  .3591,  i  7,  34  Stat. 
.593 44,  1094.  1114 

1887,  Feb.  23,  ch.  215.  24    • 
Stat   411   308 

181)3,  March  2,  ch.  196,  27 
Stat  531     259 

1906,  June  29,  ch.  3591,  | 

7,  34  Stat  593 44, 

1024,  1094,  1114 

1906,  June  29,  ch.  3501,  i  7 
(11),   (12),   34   Stat.  593  839 

1906,  June  29,  ch.  3504, 
Hi    Stat    007 1028 

1908,  April  22,  ch.  140,  36 

Stat  65 79,  93,  259,364, 

4.S0,   512,   847.    853 

1908,  AprU  22,  ch.  140,  35 
Stat  65.  Amended  by 
Act  iniO,  April  5,  ch. 
143,  36  Stat  201 1183 


STATUTES  CONSTRUED. 

1008.  April  22.  cb.  140,  { 
6,  35  Stat  66.  Amend- 
ed by  Act  1910,  April  5, 
ch.  143,  {  1,  36  Stat. 
291   185 

1010,  April  5,  di.  143,  36 
Stat    201 1185 

1010,  April  3,  ch.  143,  |  1, 

36   Stat   201 185 

1910,  June  18,  ch.  309,  t 
1.  36  Stat  544 830 

1011,  March  3,  ch.  231,  i 

66,  36  Stat  1104 838 

COMPILED    STATUTES 
1013. 

I  1048    838 

il  1560,  3698 303 

i  8563    839 

§  8592... 44,   839,   1024,    1114 

I  8502.  pars.  11,  12 1004 

IS  8605-8612    250 

a  8651-8C54     1028 

ff  8657-8665 79,  95,  259, 

364,  430,  512,  847, 

853,  1185 

f  8662    185 


ARKANSAS. 

CONS-nTUTlON    1868. 
Art  10,  J  17 871 

CONSTITUTION     1874. 
Art    2,    i   8 862 

KIRBY'S    DIGEST. 

S|  510,  762,  763 144 

§1  825,  834  890 


|{  057,  958 1192 

'  1011  1191 

1014  020 

i  1604,  1695 1183 

1814  885 

1913  910 

2.363  107 

2384  878 

2454  472 

3157  016 

it  3186,  3101 478 

3793  144 

4003  472 

a  4670,  4678 866 

5056  125 

5064,  Bubsec.  1 113 

.6683  108 

6173  Oil 

6196,  subsec.  5 895 

6607  895 

i§  6616,  6617 9(X! 

6871  898 

7540  1197 

i{  800a-8005  112 

8022 :...     90 


I..AWS. 

1893,  p.  27.     Amended  by 

Laws   1903,    p.   104 875 

1903,   p.  104 875 

1005,   p.   703 112 

1907,  p.  562 112 

1007,  p.  744,  §  2 136 

1909,  p.  293 99,  809 

1900,  p.  832,  §  2.    Amend- 
ed   by    Laws    1911,    p. 

196   867 

1911,  p.  112.  S  7 866 

1911,  p.    105 867 

1011,  p.  275 1182 

1013,   p.   172 472 

1913,  p.   180 904 
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KENTUOKY. 

CONSTITUTION. 

51    176 

242    165 

248   185 

CIVIL  CODE  OF  PltAC- 
TiCE. 

134 1007 

315    160 

340,  subsec.  6 428 

48»   447 

606,  subsec.  8 386 

745   447 

760   182 

CRIMINAL  CODE   OF 

PRACTICE. 

§  281    149 

STATUTES    1909. 

I  6    195 

396   407 

513    467 

768,  snbsec.  5 1007 

1407   413 

1596a,  subsec.  12 425 

1740    407 

1840    1000 

i  2130,  2132 420 

2208    185 

2740-.S716    176 

2833,  2848 396 

8170     420 

fi  3449    176 

§    3459a    added    by    Laws 

1912,  ch.  113 176 

§1  3697,  3705 1012 

I  3706  416 

I  3801  181 

I  3948  1000 

LAW'S. 

1881-82,  ch.  1107 467 

1888-84,  ch.  956 407 

1887-S8,  ch.  1420 181 

1898,  ch.  50 467 

1900,  ch.  26 181 

1910,  ch.  16,  {  2 181 

1910,  ch.  81 188 

1912,  ch.  113 176 

1914,  ch.  69 188 


MISSOTTBI. 

CONSTITUTION. 

Art.   10,  §  6 329 

Art.  10.  §  11 356 

Art   12,   {§   8,  9 676 

AMEiNDMENT        1884 
(COURTS  OF  APPEALS). 

J  6    338 

REVISED  STATUTES  1855. 

Ch.  167,  Si  14,  16,  18,  21, 
26     361 

WAGNER'S    STATUTES 
1872. 

Ch.  120,  art.  1,  i  72.;..  962 

REVISED  STATUTES  1889. 

§    5856,    5858 979 

5859.        Amended      by 
I^ws   1895,   p.    197 979 

REVISED   STATUTES  1899. 
i§  5257,  5895    356 

(REVISED  STATUTES  1909. 

I  1795  930 

It  1818,  1837 630 

it  1844,  1846,  1847 667 


1848 
1850 
1882 
18S4 
1886 
1985 
2029. 


.28,  342, 


.Amended  by  Laws 

1911,   p.    U9 

2071   

20S1,    

■JVS-J    

2rai)  

2r,M  

II  27S2,  2783 

li7S4    

6  L'S(»9,  2810 

i  -1175 
olJl. 
1913, 


.384 

.643 
600 
322 
323 
663 


2981,  3004,  3006 
Amended  by  Laws 

p.    177 

Amended  by  Laws 
p.    148 


23 
31 
342 
643 
688 
683 
606 
576 
597 
681 
676 


..32:5. 


632 

676 
676 

51 
962 

10 

650 

9 

69 
083 
655 
638 
618 

19 
638 
673 
597 
7 
935 

27 
356 
639 
690 
342 
962 
356 


3339, 

1911, 
i   3340 

4476 
§  4646,  4949 

5115  

5431  

5440  

5848  

6704  

J§  6937,  7068 

S  7395  

I  7399  

§  7570  

§§  7758,  7759,  7792 

I  7828  

$S  7888,  7896 

H   8519,  8523 

8862  

8863  

9347  

9400 

10022,' i0O28';.'.' 
104:!8-10440  ... 

§  i05;j;{ 

§S  11372,  11397.. 

LAWS. 

1868,  p.  150,  §  6 962 

1871,  p.  K! 356 

1895,  p.  197 979 

1911,  p.  139 23 

1911,  p.  141,  «S  1,  2. . . .  672 

1911,  p.  148 676 

1911,  p.  290,  §  16 629 

1911,  p.  292,  8  22 629 

1911,  p.  322,  I  3 17 

1911,  p.  326,  I  8,  subsec. 

2  23 

1911, '  p.' '  336,"  r  12  ;.'.■;; ;  23 

1911,  p.  330.  {  12,  Bubsec. 

9 17 

1913,    p.    177 632 


TENNESSEE. 

SHANNON'S    CODE. 

§  1866 82,  84 

§§  4025-4029,  4569,  4579    76 

LAWS. 

1889,    ch.    259 1179 

1899,  ch.  94,  §  120,  subsec. 
6      86 

TEXAS. 

CONSTITUTION. 

Art  1,  §  8 703 

Art.   1,  I  10 723 

Art   1,   I   19 309 

Art    3,    S   35 809,    1017 

Art  3,  §   53 287 

Art  5,  1  21 287 

Art   12,   §{   1.   2 309 

Art    16,    I    20 1165 


CODE  OP  CRIMINAL  PltO 
CEDURE    1911. 

Art.  4    723 

Art  26    7.V> 

Art  232    1133 

Art  409 738 

Arts.  439,  440 239 

Art,  447    . . .- 723 

Art.  560 1128 

Art  608 217 

Art   630 1133 

Art   717 20« 

Art   727 747 

Arte.    743,   761 7.w 

Art  788,  subd.  3 709 

Art   837 T55 

PENAL   CODE    1S95. 
Art   199 217 

PBNAL    CODE    1911. 

Arts.   39,   40 229 

Art  62   221 

Art  90    747 

Art  309    2:» 

Arts.  496,  503,  505 279 

Art.  582   2:» 

Arts.  1128,  1130 229 

Arta  1332,  1421 217 

Arts.  1431,  1432 747 

Art  1450   723 

Art  1618    729 

WHITE'S    ANNOTATED 
PENAL    CODE    1911. 

Art  719    206 

RE^TCSED  STATUTES   1S95. 

Art  1025    296 

Art  3096h 1060 

REVISED  STATUTES  ISll. 

Art  267    no© 

Arts.  356e,    632 2ST 

Art.  694    708 

Art  1042  et  seq 549 

Arts.  1433-1441    1133 

Art    1612.      Amended    by 

Laws    1913,    ch.    136.  .   263 

Arts.    1738,   1741 1077 

Art.  1829   309 

Art  1841    1050 

Art     1909 274 

Art.    1971.      Amended    by 

Laws  1913,  ch.  59..318.  1034 
Arts.     1972,     1973,    2061. 

Amended  by  Laws  1918, 

ch.    50 10.14 

Art  2086    lOSO 

Art  2128    2t» 

Art  2178    245 

Art.  3078   549 

Art.  3694    24s 

Arts.   3723,   3725 1021 

Arts.    4124,    4136,    4137, 

4139     809 

Arts.    4621,    4622,    4624. 

Amended  by  Laws  1913. 

ch.    32 1017 

Art.  4643,  subds.  1,  2 803 

Art    4648 1069 

Arts.    4834,    4847 489 

Arts.    6151-5158 r3S 

Arts.    6347-5349 707 

Art    5397 24S 

Art  5504,  siibd.  2 VXll 

Art.  5597,  §§  3.  4 &42 

Arts.   56(5,  6678 274 

Art    5690 1069 

Art    5707 812 

Art    6153 294 

Art     6485 1023 

Arts.  6539,   6630 1021 

Art    7107 49© 

Art  7798,  subsec.  1......  487 
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VERNON'S     SATI/ES"     AN- 
NOTATED CIVIL  STAT- 
UTES  1914. 

Arts.    1642a-1642c 1122 

Art.  1612  263,   302, 

836,  1043 
Art.  1612.      Amended    by 

Laws  1913,  cb.  136 J.080 

Art.  1830   1081 

Art  1971    553 

Art.  2014 1094 

Art.  2073  520,  755 

Arts.   4621,   4622,   4624.. 

1017,  1050 

Art  4648 492,   1017 

Art  4746    1043 

Art  4647    492 

Art  4948    1043 

Art  4982    1056 


Arts.    6246h-5246nzz 309 

Arts.    6310a-6319n 1067 

HABTLEX'S     DIGEST     OF 
LAWS. 

Art    1075 556 

GAMMEL'S   LAW.S. 
Page    990 566 

LAWS. 

1887,   oh.   41 831 

1909,  ch.  26,  I  5 259 

1909,   ch.   47 1121 

1909    (1st    Ex.    Scss.)   cb. 

10,    {    8 259 

1911,  ch.  119,  I  7 755 

1913,   ch.  32 1017,   1050 


1918,  ch.  80,  H  12.  14. . . .  782 

1913,  ch.  68. . .  .304,  309,  318, 

55.3,     1023,     1024. 

1034,  1052,  1089 

1918,    ch.    136 263,   302. 

836,  1080 

1913,  ch.  138 201,  217, 

1149 

1913,    ch.    179 809 

1918  (1st  Called  Sess.)  ch. 

81    211,  1165 

1913  (1st  Called  Sess.)  ch. 

31,   «{  2,   3 1163.  1105 

1913  (Ist  Called  Sess.)  ch. 

31,  \  4 211,  1163,  1105 

1913  (1st  Called  Sess.)  cb. 

31,    ii    5-10 1163 

1918  (Ist  Called  Sess.)  ch. 
81,   §   12 1165 


STOCK. 

See  (>>rporation8,  if  99-121. 

STOCKHOLDERS. 

See  Corporations,  H  180-239. 

STOLEN  GOODS. 

See  Beceiving  Stolen  Goods. 

STREET  RAILROADS. 

See  Carriers,  U  208,  280,  320;    Contracts,  { 
849;    Evidence,  §  220;    Railroads. 

n.  BxamjLTiov  and  opebation. 

S  85  (Tez.Civ.App.)  Street  car  lines,  having 
franchises  to  operate  their  cars  in  the  streets, 
have  rights  which  pedestrians  must  recognize, 
and  pedestriana  cannot  lie  down  in  the  street 
in  such  a  manner  as  to  interfere  with  the  reg- 
ular running  of  Cars.— Scates  v.  Rapid  Transit 
Ry.  Co.,  171  S.  W.  503. 

1 98  (Tex.Civ.App.)  Where  an  intoxicated 
man  negligently  stepped  in  front  of  an  ap- 
proaching street  car,  bis  would-be  rescuer 
stands  in  the  same  position  as  the  intoxicated 
man,  and  the  negligence  of  the  latter  is  at- 
tributed to  the  rescuer,  so  that  no  recovery 
can  be  bad,  though  the  street  car  c«mpany/8 
servants  were  also  negligent. — Scates  ▼.  Rapid 
Transit  Ry.  Co.,  171  S.  W.  503. 

f  (00  (Tei.CSv.App.)  Where  one  mn  down 
by  a  street  car  received  his  injuries  because  of 
his  intoxication,  he  is  as  a  matter  of  law  guilty 
of  contributory  negligence,  defeating  recovenr. — 
Scates  V.  Rapid  Transit  Ry.  Co.,  171  S.  W.  503. 

I  103  (Tex.Civ.App.)  To  apply  the  doctrine 
of  discovered  peril,  the  part^  injured  must  be 
actually  discovered  in  a  position  of  danger  by 
those  operating  the  train  or  cars,  and  the  fact 
that  the  operatives  did  not  keep  the  required 
lookout  furnishes  no  basis  for  an  application 
of  the  doctrine.— Scates  t.  Rapid  Transit  Ry. 
Co.,  171  8.  W.  503. 

STREETS. 

See  Municipal  Corporations,  K  269,  450,  755- 

^'  SUBROGATION. 

See  Taxation.  {  631. 

SUICIDE. 

See  Insurance,  {  639. 

SUMMONS. 

See  Process. 

SUNDAY. 

1 6  (Tex.Cr.App.)  The  conducting  of  a  moving 
picture  show  on  Sunday  hrld  a  violation  of  the 


Sunday  law  (Pen.  Code  1895,  art  199),  pro- 
hibiting the  opening  of  theaters  on  Sunday.— 
Lempke  v.  State,  171  S.  W.  217. 

SUPERSEDEAS. 

See  Appeal  and  Error,  {  1236. 

SUPREME  COURTS. 

See  Courts,  |i  207-231. 

SURETYSHIP. 

See  Principal  and  Sni«ty. 

SURPRISE. 

See  New  Trial,  i  89. 

SUSPENDED  SENTENCE. 

See  Criminal  Law,  {  885. 

SUSPENSION. 

See  Insurance,  H  750,  766. 

SWINDLING. 

See  Larceny,  %  18. 

TAXATION. 

See  Commerce,  g  40 ;  Counties,  S  196 ;  Dower, 
|§  32,  43;  Embezzlement,  S  11;  Intoxicating 
Liquors,  {  66;  Judgment,  §§  702,  713;  Levees, 
$  23 ;  Mortgages,  §  518:  Municipal  Corpora- 
tions, {§  450-519,  919,  971. 

m.  UABILITT   OF  PERSONS  AND 

PROPERTY. 

(D)  KxemptlOBs, 

f  193  (Ark.)  In  Const.  1868,  art.  10,  |  17,  the 
exemption  of  useful  privileges  is  as  express  and 
binding  as  the  right  to  tax  a  useless  one. — 
State  v.  New  York  Life  Ins.  0>.,  171  S.  W.  871. 

A  franchise  to  exist  as  a  corporation  and  the 
right  of  a  foreign  corporation  to  do  business 
within  the  state  are  privileges  within  Const. 
1868,  art  10,  {  17.— Id. 

The  privileges  which  are  exempt  from  taxa- 
tion by  Const.  1868,  art.  10,  f  17,  are  not  limit- 
ed to  those  conferred  on  individuals. — Id. 

The  provisions  of  former  Constitutions  au- 
thorizing the  taxation  of  privileges  held  not  to 
indicate  that  Const  1868,  art.  10,  {  17,  did 
not  exempt  the  privilege  of  a  foreign  corpora- 
tion to  do  business  within  the  state. — Id. 

Const.  18(J8,  art.  10,  {  17,  when  construed  in 
view  of  the  circumstances  under  which  it  was 
adopted,  exempts  from  taxation  the  privilege  of 
a  foreint  corporation  to  do  business  within  the 
8tate.--Id. 

f  204  (Mo.)  Exemptions  from  taxation  should 
be  strictly  construed,  since  the  purpose  of  the 
state  to  abandon  its  right  to  tax  should  not  be 
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presumed.— St.  Louis  Lodge  Ko.  9,  B.  P.  O.  E., 
V.  Koeln.  171  S.  W.  320. 

S  230  (Ark.)  The  right  of  a  foreign  insurance 
company  to  do  business  within  the  state  is  a 
privilege  that  is  of  real  use  to  society  so  as  to 
be  exempt  from  taxation  under  Const.  1868,  art. 
10,  8  17.— State  v.  New  York  Ufe  Ins.  Co.,  171 
S.  W.  871. 

g24l  (Mo.)  A  lodge  building  used  as  a  club 
for  the  members  and  their  guests,  the  surplus 
funds  of  which  are  devoted  to  charity,  is  not 
exempt  from  taxation  under  Const,  art.  10,  i 
6.— St  Louis  Lodge  No.  9,  B.  P.  O.  B.,  v.  Koeln, 
171  S.  W.  329. 

V.  LEVT  AKD  ASSESSMXHT. 
(B)  AsaeMment   Rolls    or   Books. 

S43I  (Mo.)  While  the  certification  of  a  city 
assessment  by  the  county  clerk,  who  as  secre- 
tary of  the  county  board  of  equalization,  is  its 
certifying  officer,  is  sufficient  authentication, 
the  norrected  land  list  of  the  county  assessor, 
kept  in  accordance  with  Rev.  St.  1909,  §§ 
11372,  11307,  is  the  original  record,  and  the 
city  assessment  must  yield  to  it — State  ex  rel. 
Blair  v.  Center  Creek  Mining  Co.,  171  S.  W. 
356. 

Vn.  PATMEIfT  AHS  lUEFinmiNO  OB 
BECOVEBT  OF  TAX  PA£D. 

SS3I  (Ky.)  In  the  absence  of  statute  author- 
izing the  subrogation,  a  stranger  having  no  in- 
terest in  property,  who  pays  taxes  under  an 
aereemeot  with  the  owner  that  she  shall  be  sub- 
rogated to  the  tax  liens  is  not  subrogated  to 
such  liens  as  against  the  holders  of  mortgage 
liens  on  the  property,  being  a  volunteer  in  the 
legal,  though  not  in  the  ordinary,  sense. — Gib- 
son V.  Western  &  S.  Life  Ins.  Co.,  171  S.  W. 
390. 

vm.  coiXEonoH   akp    ehfoboe. 
MEirr  ASAXirsT  pbbsons  ob 

PEB80NAX  FBOPSBTT. 
(C)  Remedtea  for  'Wronsfnl  Enforcement. 

§611  (Tex.Civ.App.)  A  petition  to  enjoin  col- 
lection of  tax  held  insufficient  for  want  of  an 
allegation  that  collection  had  been  attempted 
or  threatened  by  a  levy. — Marion  County  t.  Per- 
kins Bros.  Co.,  171  S.  W.  789. 

A  petition  to  enjoin  collection  of  a  tax  should 
allege  the  amount  in  controversy,  nsnally  the 
value  of  th?  property  seized,  to  show  the  court 
has  jnrisdiction. — Id. 

TELEGRAPHS  AND  TELEPHONES. 

See   Appeal   and    Error,  {   882;    Commerce,    | 
28 ;   Evidence,  f  243. 

I.  ESTABXISBBf£NT,COirSTBU0TIOlT, 
Aim  MAIITTEirAITCE. 

§  20  (Ky.)  In  an  action  by  a  brakeman  caught 
on  a  telephone  wire  running  over  the  railroad 
track,  the  question  whether  the  defendant  owned 
and  controlled  the  wire  keU,  nnder  the  evi- 
dence, for  the  jury. — Cuml>erland  Telephone  & 
Telegraph  Co.  v.  I^ird,  171  S.  W.  386. 

Where  a  brakeman  was  caught  on  a  sagging 
telephone  wire  extending  over  the  track,  and 
the  question  was  whether  the  defendant  owned 
and  controlled  the  line,  evidence  that  after  the 
accident  defendant's  servants  repaired  the  wire 
is  admissible  on  the  question  of  ownership. — Id. 

n.  BEaiTI.ATIOH   AND   OPEBATION. 

1 27  (Tex.Civ.App.)  A  telegraph  company  re- 
ceiving a  message  in  Tennessee  for  delivery  in 
Texas  is  liable  for  mental  anguish  caused  by 
its  failure  to  deliver  the  message  in  Texas. — 
Bailey  v.  Western  Union  Telegraph  Co.,  171  S. 
W.  830. 

i  54  (Tex.Civ.App.)  A  stipulation  in  a  con- 
tract for  transmission  and  delivery  of  an  inter- 
state message  by  a  telegraph  company,  made  a 


common  carrier  by  Act  Cong.  1910,  amending 
the  Interstate  Commerce  Act  J^M  invalid. — 
Bailey  v.  Western  Union  Telegraph  Co.,  171 
S.  W.  839. 

A  stipulation  limiting  liability  for  mistake,  or 
delay,  or  failure  to  deliver,  held  void  because 
unreasonable. — Id. 

171  (Ark.)  Verdict  for  $500  for  delar  in  de- 
livery of  telegram  informing  plaintiff  of  the 
death  of  her  sister,  preventing  her  from  attend- 
ing the  funeral,  held  excessive,  and  deduced  to 
?250.— Western  Union  Telegraph  Co.  v.  Scan- 
Ion,  171  8.  W.  916. 

f  74  (Ark.)  Instruction  to  find  for  telegraph 
company  in  action  for  delay  if  sender  knew  tliat 
office  of  address  was  closed,  held  properly  re- 
fused, where  the  operator  agreed  to  transmit  it 
immediately. — Western  Union  Telegrapli  Co.  v. 
Scanlon,  171  S.  W.  916. 

TENANCY. 

See  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

m.  BIGHTS  AKD  T.TABn.TTPBS  OF 
COTEsAXTS  AS  TO  THIBD 
PEBSONS. 

1 55  (Tex.Civ.App.)  A  cotenant  may  recover 
the  whole  property  as  against  one  showing  no 
title.— Louisiana  &  Texas  Lumber  Co.  v.  South- 
ern Pine  Lumber  C!o.,  171  S.  W.  637. 

I  55  (Tex.Civ.App.)  The  riile  that  a  tenant  in 
common  may  recover  possession  of  the  entire 
tract  as  against  a  trespasser  did  not  apply  as 
against  defendant,  claiming  under  a  deed  which 
the  grantors  and  their  heirs  for  more  than  50 
years  had  recognized  as  valid,  and  whicli  was 
insufficient  only  in  the  certificate  of  acknowl- 
edgment.—Houston  Oil  Co.  of  Texas  v.  Sud- 
duth,  171  S.  W.  556. 

TENDER. 

See  Insane  Persons,  g  79;  Judgment,  i  449. 

TESTAMENTARY  CAPACITY. 

See  WiUs,  g  44. 

THEATERS  AND  SHOWS. 

See  Sunday. 

THEFT. 

See  Larceny. 

THREATS. 

.See  Deeds,  f  211 ;  Homicide,  f  295. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Criminal  Law,  I  711:   ExceptiomL  Bill  of, 
~  42;   Limitation  ol  Actions,  {{  45-48;   Sales. 
404. 

( 9  (E^y.)  Defendants  having  been  given  "un- 
til the  twenty-second  day  of  the  term  in  which 
to  plead,  an  answer  filed  on  tliat  day  was  in 
time.— Combs  v.  Friek  Co.,  171  S.  W.  990. 

TITLE. 

See  Adverse  Possession;  Dedication,  |  3^;  Ba- 
toppel,  §§  38,  39 ;  Executors  and  Adraiiiistra- 
tors,  I  148:  Homestead,  f  118;  Husband 
and  Wife,  |267 ;  Quieting  Title ;  SUtutes,  If 
114,  115:    Tenancy  in  Common,  |  56;    Ires- 

?as8  to  Try  Title:   Vendor  and  Purchaser,  H 
29,  261.  269:    Waters  and  Water  Cooisea, 
1 162;  Wills,  g  205. 


Digitized  by 


Google 


1293 


INDBX-DIOBSI 


VwUl 


TORTS. 

See  AsMult  and  Battery;  Ck>rporations,  {$ 
239,  492;  Fraud;  Libel  abd  Slander;  Mali- 
cious Prosecution;  NegUgence;  Nuisance*; 
Trover  and  Conversion;   Waste. 

TOWNS. 

See  Municipal  Corporations;  Schools  and 
School  Districts. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Dismissal  and  Nonsuit,  {  75;  Mechanics' 
Liens,  §  139;    Process,  i  3L 

IV.  nfFBINGBMENT  AMD  UMFAXB 

COMPETITIOII. 

(B)  'Wbat  Competition  Uala-wfal. 

g  70  (Ky.)  Use  of  name,  S.  Company,  by  per- 
sons none  of  whom  were  named  S.,  but  who, 
under  such  name,  engaged  in  the  same  business 
us  C.  &  S..  a  long-established  concern,  held  un- 
fair competition,  though  S.  Company  was  lo- 
cated in  the  8.  building.— Grutcher  &  Starks  v. 
Starks,  171  S.  W.  433. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Fences,  §  27 ;    Tenancy  in  Common,  §  55. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  S  1039;  Costo,  {  32; 
Ejectment:  Evidence,  §  333 ;  Pleading,  (  293 ; 
Trial,  I  350. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

g  6  (Tex.Civ.App.)  Where  defendant  was  in 
actual  possession  under  deeds,  plaintiff  held 
bound  to  recover,  if  at  all,  upon  the  strength  of 
his  own  title.— Allison  v.  Richardson,  171  S.  W. 
1021. 

n.  PROCEEDINGS. 

§  38  (Tex.Giy.App.)  In  trespass  to  try  title  in- 
volving a  boundary  dispute,  proof  of  possessory 
title,  though  it  made  a  prima  facie  case,  held 
not  to  change  burden  of  proof,  and  upon  intro- 
duction of  evidence  in  rebuttal  the  burden  was 
on  plaintiff  to  prove  a  legal  title.— J.  D.  Fields 
&  Co.  v.  Allison,  171  S.  W.  274. 

§41  (Tex.Civ.App.)  In  trespass  to  try  title 
evidence  held  sufficient  to  sustain  a  finding  that 
the  heirs  of  a  prior  owner,  other  than  H.,  con- 
veyed their  interests  in  the  land  to  bim. — Ix)n- 
iaiana  &  Texas  Lumber  Co.  v.  Southern  Pine 
Lumber  Co.,  171  S.  W.  537. 

TRIAL 

See  Apueal  and  BJrror,  |J  169-302.  400,  501, 
547.  549,  .•>.')3.  719,  842,  882,  907,  987-1010, 
IC^*},  10C2.  1064,  106fi-1068,  11C9,  1170; 
Assault  and  Battery.  {$  31,  43;  Bisnmv,  | 
13;  Bridges,  i  40:  Brokers,  §  88:  Cancolla- 
tion  of  Instruments,  §  51;  Carriers.  §S  1S7.  L'.'iO, 
320,321:  Continuance;  Corporatiuns.  SS  ."lliO, 
674;  Costs:  Criminal  Law,  U  (ir>(>-8.S7, 
1032-1064;  Damages,  g$  208,  210,  214,  21(i, 
221;  Death,  $  77;  Electricity,  §  10;  Km- 
bezzlement,  fl{  47,  48;  Eminent  Doninin.  § 
222;  Guardian  and  Ward,  §  IS'J:  Hijli- 
ways.  S  184;  Homicide,  |S  26S)-:i09.  ;U0; 
Husbnnd  and  Wife,  $  314;  Insurance,  §§  665, 
666.  668.  825;  Judgment,  g§  248-256;  Jury; 
Landlord  and  Tenant,  §  129;  Larceny,  f|  68, 
70:  Libel  and  Slander,  §  152;  Malicious 
I'rosecution,  $  72;  Master  and  Servant.  $$ 
284-297;  Municipal  Corporations,  §S  706, 
821;  Nejfligence,  §!i  136-142;  New  Trial; 
Partnership,  §218:    Physicians  and  Surgeons, 


IS  18,  24;  Railroads,  H  05,  860,  351,  400, 
446,  447,  482:  Rape,  g  66;  Receiving  Stolen 
Goods  J  9 ;  Release,  §  58;  Sales,  H  363,  417, 
445;  Telegraphs  and  Telephones,!!  20,  74: 
Trespass  to  Try  Title;  Venue;  Waters  and 
Water  Cdurses,  g  179. 

m.   COimSE  AND   CONDUCT   OF 
TBIAI.   IN    OENEBAI,. 

g  29  (Ark.)  A  remark  bv  the  trial  judge,  in 
denying  to  counsel  the  right  to  read  parts  of  a 
deposition  in  the  course  of  his  argument,  that 
the  evidence  of  witnesses  was  introduced  but 
once  in  his  courtjwas  not  error. — Wells  Fargo 
&  Co.  Express  v.  W.  B.  Baker  Lumber  Co.,  171 
S.  W.  132. 

TV.  RECEPTION   OF   EVIDENCE. 

(A)   Introduction,  Offer,  and  Admisalon  ot 
Evidence  In  General, 

g  36  (Tex.Civ.App.)  Exclusion  of  evidence  to 
prove  plaintiff's  employment  held  not  error, 
where  execution  of  written  employment  contract 
was  not  disputed.— Williams  v.  Phelps,  171  S. 
W.  1100. 

g  45  (Mo.App.)  An  offer  of  proof  in  support 
of  a  buyer's  defense  of  breach  of  warranty  held 
too  indefinite  and  remote. — Steddings  v.  Dob- 
bins, 171  S.  W.  979. 

(B)   Order   o(  Proof.   Rebuttal,   and   Re- 
opening  Caac. 

g  62  (Mo.App.)  Evidence  that  none  of  the  sell- 
er's hogs  which  had  been  in  the  same  inclosure 
"with  those  sold,  had  the  cholera  held  admissible 
to  rebut  a  defense  of  breach  of  warranty  in  the 
sale  of  the  hogs.— Steddings  v.  Dobbins,  171  S. 
W.  979. 

(C)   Objection*,  Motion*  to  Strike  Oat,  and 
E:xcep<lon«. 

g  85  (Tex.Civ.App.)  Where  objections  to  i-e- 
port  of  acts  of  state  surveyor  went  to  the  whole 
report  and  did  not  call  the  court's  attention  to 
objectionable  matter  consisting  of  argument  and 
opinions,  the  court  held  not  required  to  exclude 
such  objectionable  matter. — Denton  v.  E!nglish, 
171  S.  W.  248. 

g  98  (Mo.App.)  The  court  is  not  required  to 
rule  on  objections  to  evidence  as  not  within  the 
issues,  until  it  is  offered.— CoUey  v.  National 
Live  Stock  Ins.  Co..  171  S.  W.  663. 

g  105  (Tex.Civ.App.)  The  uncontradicted  state- 
ment of  the  conclusion  of  a  railway  agent  as  to 
an  interstate  rate,  admitted  without  objection, 
is  sufficient  proof  of  the  rate. — Wichita  Falls  & 
W.  Ry.  Co.  of  Texas  y.  Asher,  171  S.  W.  1114. 

V.   ARGVlfENTS  AND  CONDVCT  OF 
OOUNSEIi. 

gll5  (Ark.)  Where  there  was  no  serious 
dispute  between  counsel  as  to  the  testimon.v  con- 
tained in  a  deposition,  the  trinl  court  did  not 
abuse  Its  discretion  by  refusing  to  permit  de- 
fendant's attorney  to  read  portions  of  the  dep- 
osition in  the  course  of  his  argument. — Wells 
Fargo  &  Co.  Express  v.  W.  B.  Baker  Lumber 
Co.,  171  S.  W.  132. 

g  121  (Ark.)  In  an  action  for  injuries  to 
plaintiff  by  being  struck  by  a  train  as  he  was 
sitting  asleep  on  the  edge  of  a  station  platform, 
remarks  of  plaintiff's  counsel  that  "the  old 
engineer  was  blind"  held  not  error. — St.  Lonis, 
I.  M.  Sc  S.  Ry.  Co.  V.  McMichacI,  171  S.  W.  115. 

§  121  (Mo.App.)  In  an  action  for  breach  of 
contract  to  deliver  corn,  argument  of  plaintiffs' 
attorney  that  defendant's  breach  of  contract  to 
deliver  all  the  corn  sold,  was  caused  by  an  ad- 
vance in  the  corn  market,  was  proper. — Horner 
V.  Franklin,  171  S.  W.  568. 

Where,  in  an  action  for  breach  of  contract, 
defendant  proved  that  plaintiffs  were  bankrupt, 
they  could  not  object  that  plaintiffs'  counsel  in 
argument  stated  to  the  jury  that  plaintiffs  would 
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always  be  bankrupt,  if  they  dealt  with  persons 
like  defendant — Id. 

f  121  (Tez.Civ.App.)  In  an  action  against  a 
landlord  on  a  promiEe  to  pay  for  groceries  fur- 
nished his  tenant,  the  deduction  of  counsel  from 
the  fact  that  the  landlord  stood  for  the  tenant 
in  1910  that  it  was  likely  he  again  stood  for 
him  in  1911  was  permissible. — Chilson  t.  Oheim, 
171  S.  W.  1074. 

i  125  (Tex.GiT.App.)  Argument  of  counsel  for 
a  passenger,  claiming  to  have  contracted  taber- 
cnlosis  because  of  exDosure  on  defendant's  train, 
that  he  would  not  have  tuberculosis  but  for  the 
railroad  is  not  improper  as  tending  to  cause  the 
jury  to  award  excessive  damages. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Dellmon,  171  S.  W. 
799. 

f  133  (Ark.)  The  error  in  permitting  improp- 
er remarks  of  counsel  is  cured  by  instructions 
not  to  consider  the  same  and  by  the  remarks  of 
counsel  himself  in  disclaiming  any  Intention  to 
discuss  facts  not  in  the  record!— Ft.  Smith  Lum- 
ber Co.  V.  Shackleford,  171  S.  W.  99. 

§  133  (Ky.)  Misconduct  of  counsel  in  stating 
that  plaintiff  wanted  to  get  possession  of  de- 
fendants' property  to  put  defendants  out  of 
business  held  cured  by  the  prompt  sustaining 
of  an  objection  and  the  court  s  admonition  tliat 
the  jury  should  not  consider  the  statement. — 
Sandy  Valley  &  E.  Ry.  Co.  v.  Bentiey,  171  S. 
W.  i78. 

VX.   TAKING   CASE   OB   QUESTION 
FBOM  JUBY. 


(A)   «« 


Ijavr  or  of  Fmet  In  Oea- 

CHl. 


f  139  (Ky.)  Where  there  is  any  evidence 
to  support  plaintiff's  contention,  the  question 
should  be  submitted  to  the  jury.— Greiner  t.  Al- 
fred Struck  Co.,  171  S.  W.  405. 

i  139  (Ky.)  A  common-law  case  most  go  to 
the  Jury  where  there  is  evidence  conducing  to 
support  the  petition,  though  the  weight  of  the 
evidence  numerically  and  in  nrobative  value 
is  in  conflict  therewith. — Louisville  A  N.  R.  Co. 
V.  Johnson's  Adm'x,  171  S.  W.  847. 

§  1 39  (Mo.App.)  Where  there  was  no  substan- 
tial evidence  to  support  defendant's  counter- 
claim, the  direction  of  a  verdict  for  plaintiff  on 
the  counterclaim  is  not  error. — Brown  v.  Barr, 
171  S.  W.  4. 

f  139  (Tex.)  Where  the  evidence  is  such  that 
reasonable  men  may  differ,  the  question  of  fact 
is  for  the  jury,  and,  when  such  that  all  reason- 
able men  must  draw  the  same  conclusiion,  for 
the  court.— Cartwright  v.  Canode,  171  S.  W. 
696. 

S  139  (Tex.Civ.App.)  Where  there  was  posi- 
tive and  negative  testimony  on  the  issue  wheth- 
er an  engine  bell  was  rung,  the  question  is  for 
the  jury.— Paris  &  G.  N.  R.  Co.  v.  Lackey,  171 
S.  W.  540. 

t  140  (Ky.)  In  an  action  tried  by  a  jury,  the 
trial  judge  may  not  reject  the  evidence  of  a 
witness  merely  because  he  does  not  appear  to 
be  telling  the  truth.— Campbell  v.  Mobile  &  O. 
R.  Co.,  171  S.  W.  1002. 

f  140  (Mo.App.)  In  an  action  for  loss  of  earn- 
ings of  plaintiff's  son  resulting  from  an  injury 
received  in  defendant's  employ,  evidence  held 
not  to  show  that  the  boy's  story  of  the  accident 
was  contrary  to  the  physical  facts,  so  as  to  re- 
quire the  direction  of  a  verdict  for  defendant. — 
Warnke  v.  A.  Leschen  &  Sons  Rope  Co.,  171  S. 
W.  643. 

The  testimony  on  behalf  of  plaintiff  cannot  be 
disregarded  although  contrary  jto  that  of  defend- 
ant, so  as  to  require  a  verdict  to  be  directed  for 
defendant,  unless  plaintiff's  testimony  is  direct- 
ly, wholly,  and  beyond  doubt  contrary  to  physi- 
cal laws.- Id. 

{141  (Ark.)  Where  there  was  no  evidence  of 
negligpnce  of  defendant,  it  was  error  to  submit 
the  issue  to  the  jury. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  T.  Middleton,  171  S.  W.  868. 


f  143  (Ky.)  Where  the  evidence  Is  conflicting 

the  question  should  be  submitted  to  the  jury.— 
Greiner  v.  Alfred. Struck  Co.,  171  S.  W.  405. 

i  145  (Ark.)  Where  the  undisputed  evidence 
showed  that  the  consignee  of  an  express  pack- 
age was  located  outside  the  delivery  limits  fix- 
ed by  the  company,  it  was  prejudicial  error  to 
refuse  a  requested  instruction  to  find  that  foct 
for  the  company,  and  to  submit  the  question  to 
the  jury.— Wells  Fargo  &  Co.  Express  v.  W.  B. 
Baker  Lumber  Co.,  171  S.  W.  132. 

(B)   Demnrrer  to  Kvldemee. 

1 156  (Mo.App.)  On  a  demurrer  to  the  plain- 
tiff's evidence  the  court  will  consider  the  evi- 
dence in  its  aspect  most  favorable  to  plaintiirs 
pleaded  cause. — Comett  v.  Chicago,  B.  &  Q.  K. 
Co.,  171  S.  W.  15. 

(O)  Direction  of  Verdlo*. 

f  169  (Mo.App.)  It  is  as  much  the  duty  of  « 
trial  court  to  direct  a  verdict  for  defendant 
when  the  undisputed  facts  show  no  liability  to 
have  been  incurred,  as  it  is  to  submit  oonnict- 
ing  evidence  to  the  jury.— Gilmore  r.  Modem 
Brotherhood  of  America,  171  S.  W.  629. 

Vn.  IN8TBUOTIONS  TO  JVHT. 

(A)  ProTlnec   o<  Conrt  nnd  Jmrr  In  Cten- 
ernl. 

I  191  (Mo.Add.)  An  instruction  held  not  er- 
roneous as  assuming  that  a  puUey  was  defec- 
tive, or  that  the  wire  which  injured  a  minor 
employ^  broke,  where  the  early  oart  of  the  in- 
struction required  the  jury  to  find  socb  £acts. 
— Warnke  v.  A.  Leschen  &  Sons  Rope  Co.,  171 
S.  W.  643. 

{191  CFez.Civ.App.)  In  an  action  against  the 
initial  carrier  for  negligent  handling  and  delay 
in  transportation,  a  charge  that  the  contract 
was  for  through  shipment  assumed  a  cootru- 
verted  fact— San  Antonio  &  A.  P.  Ry.  Co,  v. 
Grady,  171  S.  W.  1019. 

(  192  (Mo.App.)  In  an  action  for  injuries  in 
a  runaway  caused  by  defendant's  automobile 
in  a  cibr  street,  an  instruction  submittinr  the 
ownership  of  the  car  to  the  jury,  but  aasonaing 
agency  of  defendant's  son  who  was  driving  the 
car,  if  defendant  owned  the  car,  held  not  erro- 
neous under  the  evidence  as  assuming  a  contro- 
verted fact— Hufft  V.  Dougherty,  171  S.  W.  17. 
J  194  (Ark.)  In  an  action  for  the  death  of  a 
Iroad  car  repairer  while  working  on  a  car 
engaged  in  interstate  commerce  unprotected  un- 
der the  blue  flag  rule,  an  instruction  that,  if 
the  rule  had  tieen  abrogated  by  disuse,  de- 
cedent's failure  to  comply  with  it  would  not  of 
itself  prevent  a  recovery  held  proper,  under  the 
Employers'  Liability  Act,  and  not  objectioD- 
able  as  a  charge  on  the  weight  of  the  evidence. 
—St.  LouU,  I.  M.  &  S.  By.  Co.  v.  Sharp,  171 
S.  W.  95. 

{  194  (Ark.)  In  an  action  for  delay  in  the  de- 
livery 01  an  express  package,  an  Instruction 
that  a  false  statement  by  the  agent  of  the  com- 
pany that  the  package  had  not  arrived  ren- 
dered the  company  liable  for  damages  accming 
thereafter  held  erroneous  as  taking  from  the 
jury  the  jiuestion  whether  the  act  of  the  agrent 
was  negligence  on  the  part  of  the  company. — 
Wells  Fargo  4  Co.  Express  v.  W.  B.  Baker 
Lumber  Co.,  171   S.  W.  132. 

{  194  (Ark.)  In  an  action  for  injuries  at  a 
crossing,  a  request  to  charge  that  the  jury 
must  accept  the  record  of  the  railroad's  train 
movements  introduced  in  evidence  unless  they 
had  reason  to  believe  that  it  had  been  chanired 
or  tampered  with  was  properly  refused;;;;^  St. 
Louis  ^uthwestern  Ry.  Co. 
W.  895. 


V.  MitcheU,  171  S. 


{  194  (Tex.Civ.App.)  A  requested  charge. 
which  is  on  the  weight  of  the  evidence,  and 
which,  so  far  as  proper,  is  covered  by  the  sen- 
eral  charge,  is  properly  refused.— Miller  ▼. 
Campbell,  171  S.  W.  251.  f  ^^^^l^ 
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8  194  (Tex.C3iv.App.)  An  instruction  on  di- 
minished earning  capacity  as  a  measure  of  dam- 
ages for  personal  injuries  Mid  not  objectionable 
as  a  charge  ouon  the  weight  of  the  evidence. — 
Gulf,  C.  &  S.  P.  By.  Co.  v.  McKinnell,  171  S. 
W.  1091. 

i  194  (Tex.Civ.App.)  A  requested  instruction 
that,  if  the  hostler  cut  off  a  valve,  and  there- 
after the  valve  was  opened  by  some  person  un- 
known, a  verdict  should  be  returned  for  defend- 
ant, heid  properly  refused,  as  being,  in  effect, 
a  peremptory  instruction  that  defendant's  hos- 
tler was  not  negligent.— Gulf,  T.  &  W.  Ry.  Co. 
V.  Dickey,  171  S.  W.  1097. 

(B)  Ke«e««ity  and  Sobject-Matter. 

§  203  (Mo.Adp.^  An  instruction  on  the  meas- 
ure of  damaKes  in  case  Dlaintiff  recovered  held 
not  defective  for  failing  to  embrace  all  the  is- 
sues and  covering  the  defense. — Dodt  v.  Pru- 
dential Ins.  Co.  of  America,  171  S.  W.  655. 

S  203  (Mo.App.)  Where  plaintiff's  due  care  in 
using  a  defective  sidewaUc  at  nieht  was  the 
decisive  and  only  seriously  contested  question 
in  an  action  against  the  city  for  his  injuries, 
defendant  was  entitled  to  have  such  question 
presented  to  the  jury  by  affirmative  instruc- 
tions.—Stephens  y.  City  of  El  Dorado  Springs, 
171  S.  W.  657. 

{ 207  (Ark.)  Where,  durine  the  argument,  a 
controversy  arose  as  to  whether  defendant's  of- 
fer to  compromise  was  an  admission  of  liabil- 
ity, defendant  was  entitled  to  an  instruction 
that  such  was  not  its  effect. — St.  Louis  South- 
western Ey.  Co.  V.  Mitchell,  171  S.  W.  895. 

§219  (Mo.App.)  Where  negligence  was  not 
the  gist  of  the  action,  the  use  of  the  word  In 
an  instruction,  without  defining  it,  was  not  er- 
ror.— Kieselborst  Piano  Co.  v.  Porter,  171  S. 
W.  949. 

(C)  Forin«  Reanlsltes,  and  SnlBoiener< 

1 240  (Tex.Civ.App.)  A  requested  charge, 
which  is  argumentative,  and  which,  so  far  as 
proper,  is  covered  by  the  main  charge,  is  proj 
erly  refused.— Miller  v.  Campbell,  171  8 
251. 

f  242  (Mo.App.)  In  an  action  for  injuries  to 
an  employ^,  instructions  held  not  misleading, 
though  in  form  submitting  the  defense  of  as- 
sumption of  risk  instead  of  contributory  neg- 
ligMAce.— Baxter  v.  Campbell  Lumber  Co.,  171 
S.  W.  955. 

$  243  (Mo.App.)  In  an  action  for  damages  for 
waste  by  a  tenant,  instructions  held  not  con- 
flicting.—First  Nat.  Realty  &  Loan  Co.  t.  Ma- 
son, 171  S.  W.  971. 

1 244  (Ky.)  An  instruction  as  to  the  measure 
of  damages  for  negligent  killing,  "in  arriving  at 
this  the  jury  may  take  into  consideration  the 
age  of  decedent  and  the  probable  duration  of  his 
life,"  held  objectionable  as  calling  attention  to 
specific  facta. — ^Louisville  &  N.  R.  Co.  v.  Shoe- 
make's  Adm'r,  171  8.  W.  383. 

(D)    AppUeabtltty    to    Pleadings    and    H^rl• 
denoe. 

{250  (Tex.Civ.App.)  A  case  should  be  sub- 
mitted to  the  jury  on  the  issues  raised  by  the 
pleadings  and  evidence,  and  the  jury  should  not 
be  permitted  to  disnose  of  the  case  on  pleadings 
unsupported  by  evidence  or  on  evidence  not 
supported  by  pleadings.- Martin  v.  Stires,  171 
S.  W.  830. 

§251  (Ky.)  In  an  action  for  malicious  prose- 
cution, it  is  proper  to  charge  that  plaintiff  can- 
not recover  for  false  imprisonment. — Kciner  v. 
Collins,  171  8.  W.  399. 

i  251  (Mo.)  Where  one  count  of  a  petition  to 
recover  the  value  of  a  certificate  of  deposit 
wrongfully  taken  from  plaintiff  did  not  charge 
larceny  of  the  certificate,  an  instruction  which 
authorized   an   award   of   punitive   damages   in 


prop- 


case  the  certificate  was  stolen  is  improper,  going 
beyond  the  pleadings. — Keller  v.  Summers,  171 
S.  W.  336. 

§  25 1  (Mo.App.)  An  instruction  in  an  action 
for  injuries  received  when  defendant's  wagon 
was  backed  against  plaintiff  held  erroneous, 
in  not  confining  the  jury  to  the  negligence 
pleaded. — Lanff  v.  J.  Keninard  &  Sons  Carpet 
Co.,  171  S.  W.  986. 

§291  (Tex.CiT.App.)  A  petition  held  insuffi- 
cient to  authorize  the  submission  of  an  issue 
of  aggravation  of  previous  injury. — Bulloch  v. 
Missouri,  K.  &  T.  By.  Co.  of  Texas,  171  S.  W. 
808. 

§  25 1  (Tex.CivApp.)  In  action  for  breach  of 
contract  to  keep  a  road  under  a  bridge  free  from 
iDflammable  material  and  to  indemnify  for  dam- 
age from  fire,  instructions  resting  the  liability 
on  negligence  held  erroneous. — Pecos  &  N.  T. 
Ry.  Co.  V.  AmariUo  St  By.  Co.,  171  S.  W. 
1103. 

§  252  (Ark.)  Where  the  undisputed  evidence 
showed  that  the  consignee  of  an  express  package 
was  located  outside  the  delivery  limits  estab- 
lished by  the  express  company,  an  instruction 
that,  if  the  company  accepted  the  package  for 
transportation  and  delivery  to  the  consignee,  it 
must  transport  and  deliver  it  with  reasonable 
dispatch,  was  misleading.— Wells  Fargo  &  Co. 
Express  v.  W.  B.  Baker  Xomber  (3o.,  171  S.  W. 
132. 

§  252  (Ark.)  An  instruction,  as  to  the  car- 
rier's duty  in  the  operation  of  its  trains,  was 
erroneous  wllere  inapplicable  to  the  evidence. — 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Floyd,  171  S. 
W.  913. 

§  252  (Ky.)  Where  the  evidence  failed  to  show 
any  physical  suffering  on  the  part  of  plaintiff  by 
reason  of  the  prosecution  and  her  arrest,  an  in- 
struction on  such  damages  is  improper. — Keiner 
V.  Collins,  171  S.  W.  399. 

§  252  (Mo.App.)  Where  there  was  no  evidence 
of  contributory  negligence,  a  requested  instruc- 
tion on  that  issue  was  properly  refused.— Brown 
v.  City  of  St.  Joseph,  171  S.  W.  ?35. 

§  252  _(Tex.Civ.App.)  In  an  action  for  person- 
al injuries  to  one  traveling  with  a  fruit  car  on 
a  nontransferable  pass  issued  to  his  principal. 
an  instruction  that  plaintiff  was  a  passeager  if 
the  conductor  consented  to  bis  riding  thereon  is 
inapplicable  to  evidence  that  the  consent  to  his 
riding  was  given  by  the  conductor  of  a  train 
other  than  the  one  on  which  he  was  when  injur- 
ed.—Beard  v.  International  &  Q.  N.  By.  Co., 
171  S.  W.  553. 

In  an  action  for  injuries  to  a  licensee  while 
in  a  railroad  car,  an  instruction  that  the  plain- 
tiff could  not  recover  for  any  defect  in  the  brake 
was  proper,  where  there  was  evidence  that  the 
brake  was  defective,  but  no  evidence  that  there 
was  any  attempt  to  use  the  brake,  since  the  de- 
fect could  not  have  been  the  proximate  cause  of 
the  injury.— Id. 

J  252  (Tex.Civ.App.)  In  an  action  by  a  stock- 
der  asserting  mismanagement  by  the  directors, 
a  charge  on  the  duty  of  directors  held  abstract 
and  properly  refused. — Thomas  v.  Barthold,  171 
S.  W.  1071. 

§  253  (Ky.)  There  being  evidence  in  support 
of  the  defense  of  contributory  negligence,  an  in- 
struction thereon  should  have  been  given. — 
Louisville  &  N.  R,  Co.  v.  Shoemake's  Adm'r,  171 
S.  W.  383. 


(B)  R«aae«ts  or  Praters. 

§  255  (Mo.)  In  an  action  against  a  city,  for 
personal  injury  from  driving  into  a  hole  in  a 
street,  if  defendant  in  the  state  of  the  proof  de- 
sired to  limit  the  recovery  for  future  medical 
services  to  a  nominal  amount,  it  should  have 
tested  the  right  to  do  so  by  requesting  an  in- 
struction to  that  effect.— Sang  v.  City  of  St 
Louis,  171  S.  W.  347. 
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{256  (MoApp.)  Defendant's  objection  to 
plaintiff's  instruction  on  the  measure  of  dam- 
ages, correct  as  far  as  they  went,  were  unten- 
able, in  the  absence  of  any  request  for  further 
instructions. — Gummerson  v.  Kansas  City  Bolt 
&  Nut  Co.,  171  S.  W.  959. 

i  257  (Ark.)  Under  Kirby's  Dig.  {  6196,  subd. 
5,  the  judge  in  his  discretion  may  require  that 
requests  to  charge  be  submitted  iiefore  the  open- 
ing argument. — St.  Louis  Southwestern  Ry.  Co. 
V.  Mitchell,  171  S.  W.  895. 

§260.  It  is  not  error  to  refuse  a  requested 
charge  sufiBciently  covered  by  instructions  giv- 
en. 

—(Ark.)  Ft.  Smith  Lumber  Co.  v.  Shackleford, 
171  S.  W.  9»;  St.  Louis,  I.  M.  &  8.  Ky. 
Co.  V.  McMichael,  Id.  115; 

(Mo.  App.)  Hertel  v.  Cuba,  171  S.  VT.  665 ; 

(Tex.  Civ.  App.)  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Dellmon,  171  S.  W.  799 ;  Bul- 
loch V.  Missouri,  K.  &  T.  Ry.  Co.,  of  Texas, 
Id.  808;    Prince  v.  Taylor,  Id.  826. 

i  260  (Ky.)  In  an  action  for  injuries  to  a 
railroad  flagman,  a  requested  instruction  as  to 
nonliability  in  case  he  mounted  an  engine  while 
out  of  the  line  of  his  employment  held  covered 
by  the  charge  given. — Norfolk  &  W.  By.  Co.  v. 
Thompson,  171  S.  W.  451. 

§  260  (Mo. App.)  A  requested  instruction  which 
was  covered  by  other  instructions,  except  as  to 
one  element  which  there  was  no  evidence  to 
sustain,  was  properly  refused. — HufFt  v.  Dough- 
erty, 171  S.  W.  17. 

§  260  (Tex.Civ.App.)  It  is  not  error  to  refuse 
a  requested  charge  covered  by  the  general 
charge.— Miller  v.  Campbell,  171  S.  W.  251. 

f  260  (Tex.Civ.App.)  An  instruction  embra^;- 
ed  in  and  covered  tur  the  special  issues  submit- 
ted was  properly  reni8ed.^J.  D.  Fields  &  Co.  v. 
Allison,  171  S.  W.  274. 

§  260  (Tex.Civ.App.)  A  special  charge  em- 
bodying the  same  instructions  previously  given 
in  the  main  charge  should  not  be  given. — Heard 
V.  International  &  G.  N.  Ry.  Co.,  171  S.  W.  553. 

§  260  (Tex.Civ.App.)  A  special  charge  present- 
ing in  detail  the  elements  of  an  affirmative  de- 
fense should  not  be  denied,  though  a  general 
charge  presents  in  a  general  manner  the  same 
defense.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hill, 
171  S.  W.  1028. 

Where  the  evidence  almost  conrlusirely  estab- 
lished a  case  aeainst  defendant,  refusal  of  a  spe- 
cial charge  presenting  the  defense,  where  a  gen- 
eral charge  had  been  given,  was  not  prejudicial. 
—Id. 

§261  (Tex.Civ.App.)  A  special  charge  should 
direct  the  attention  of  the  court  and  jury  to 
the  particular  phase  of  the  case  sought  to  be 
presented.— MissouriJC.  &  T.  Ry.  Co.  of  Texas 
V.  Dellmon,  171  8.  W.  799. 

I  267  (Ark.)  In  a  broker's  action  for  commis- 
sion, an  instruction  directing  a  verdict  for  de- 
fendant if  the  broker  relinouished  commission, 
held  properly  modified  by  making  the  relinquish- 
ment without  condition.— Ezell  v.  Barner,  171 
8.  W.  911. 

(F)  Objections  and  Bzeeptlona. 

§279  (Tex.Civ.App.)  Objection  to  a  charge, 
"failing  to  charge  *  •  •  correctly  the  meas- 
ure of  dan-ages  ♦  •  ♦  as  to  difference  in 
market  and  octual  value,"  held  insufficient  to 
show  the  trial  court  the  error,  as  required  by 
Rev.  St.  1911,  art.  1971.  as  amended  by  Acts 
33d  Leg.— Pecos  &  N.  T.  Ry.  Co.  v.  Grundy,  171 
S.  W.  318. 

(O)  Constmctlon  and  Operation. 

§  296  (Ark.)  An  instruction,  that  plaintiff 
could  not  recover  unless  he  satisfied  the  jury  by 
a  preponderance  of  the  evidence  that  his  prop- 
erty was  destroyed  by  defendants'  negligence  as 
alleged,  was  cured  by  other  instructions  that 
plaintiff  was  bound  to  establish  his  right  to  re- 
cover by  a  preponderance  of  the  evidence. — 
Hays  v.  Williams.  171  8.  W.  882. 


§296  (Ky.)  In  an  action  against  a  cMnpany 
for  the  negligence  of  the  chauffeur  of  the  com- 
pany's agent,  a  misleading  instruction  as  to  the 
employment  of  the  chauffeur  in  the  work  of  the 
company  held  cured  by  another  instruction  on 
that  issue.— National  Cash  Register  Co.  ▼.  Wil- 
liams, 171  S.  W.  162. 

§  296  (Ky.)  In  an  action  for  breach  of  con- 
tract made  on  defendant's  behalf  by  one  repre- 
senting it,  an  instruction  as  to  plaintiffs'  ri^bt 
to  recover,  omitting  to  require  that  plaintiffs 
must  have  relied  on  the  representations  of  de- 
fendant and  its  holding  out  of  H.  as  its  agent, 
held  cured  by  another  part  of  the  instruction.— 
Studebaker  Corporation  of  America  t.  EJodds 
&  Runge,  171  S.  W.  167. 

§  296  (Mo.App.)  An  instruction  that  the  law 
imposed  upon  the  driver  of  an  automobile  the 
highest  degree  of  care  of  a  very  prudent  man 
in  like  circumstances  heUd  not  erroneous  as  al- 
lowing recovery  for  general  negligence  not  al- 
leged in  the  petition,  in  view  of  a  previous  in- 
struction limiting  recovery  to  the  negliKence 
alleged  in  the  petition.— Hufft  v.  Dougbertr,  171 
S.  W.  17. 

§  296  (Mo.App.)  An  instruction  for  plaintiffs 
on  the  whole  case,  failing  to  incorporate  defend- 
ant's defense,  was  not  error  where  another  in- 
stmction  was  given  for  defendant  fully  submit- 
ting his  theory. — Homer  v.  Franklin,  171  S.  W. 
568. 

§296  (Tei.Civ.App.)  Any  error,  in  an  in- 
struction in  a  boundary  case,  in  laying  too 
much  weight  on  the  beginning  corner  of  a  de- 
scription was  cured,  where  another  paragraph 
of  tne  charge  expressly  stated  that  no  one  cor- 
ner had  any  greater  force  or  dignity  than  an- 
other.—MUler  v.  Campbell,  171  S.  W.  25L 

Vm.   CVBTODT.  CONDUOT,  AinB  DE- 
LIBERATIONS   OF   jrURT. 

§  3 1 1  (Tex.Civ.App.)  Alleging  and  proving 
physical  and  mental  condition  which  would  nec- 
essarily result  in  loss  of  earning  capacity  is 
sufficient  pleading  and  proof  of  dimini.sbed  earn- 
ing capacity,  which  may  be  ascertained  by  the 
jury  from  their  common  knowledge  of  men. — 
Memphis  Cotton  Oil  Co.  v.  Tolbert,  171  S.  W. 
309. 

§317  (Tex.Civ.App.)  Right  to  object  to  mis- 
conduct of  jurors  held  waived,  where  plaintiff 
knew  of  such  alleged  misconduct  and  failed  to 
call  same  to  the  court's  attention.— Williams  v. 
Phelps,  171  8.  W.  1100. 

IX.  VERDICT. 
(B)   Special  Interroicatorles  and  Pladlacs. 

§350  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle involving  boundary  dispute,  held  that  court, 
in  addition  to  submitting  issue  as  to  whether 
fence  was  on  boundary  line,  should  have  submit- 
ted issue  as  to  the  location  of  the  houndary  if 
not  at  the  fence. — J.  D.  Fields  &  Co.  v.  Allison, 
171  8.  W.  274. 

Where  the  question  in  issue  was  whether  a 
fence  was  on  the  boundary  line  and  there  was  no 
dispute  as  to  the  existence  of  such  fence  or  bow 
long  it  had  been  there,  the  court  properly  re- 
fused to  submit  issues  as  to  these  mattera. — Id. 

§  356  (Tex.Civ.App.)  Where  the  jury  find  for 
defendant  on  the  issues  of  negligence  and  proxi- 
mate cause,  held,  that  they  need  not  answer  oth- 
er questions  relating  solely  to  defenses  pleaded. 
—Martinet  v.  Medina  Valley  Irr.  Co.,  171  S.  W. 
1035. 

X.  TBIAI.  BT  COURT. 
(A)   Hearlnc  and  Uetermlnatlon  of  Canne. 

§  370  (Ky.)  In  a  suit  to  set  aside  a  deed  for 
undue  influence  and  mental  incapacity,  the  chan- 
cellor, in  liis  discretion,  might  submit  an  iss<ue 
of  fact  to  obtain  the  advisory  aid  of  the  jury. 
—Sellers  v.  Sellers.  171  S.  W.  449. 

§  374  (Ky.)  In  a  suit  to  set  aside  a  deed  for 
undue  influence  and  mental  incapacity,  the 
chancellor,  in  his  discreti^r  migiit  aabiait  aa 
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issue  of  fact  to  obtain  the  advisory  aid  of  the 
jury.— SeUers  y.  Sellers,  171  S.  W.  449. 

(B>  PindloK*  o(  Fsot  and  Comolnnlona 
of  I<ayr. 

1 398  (Tez.Ciy~^pp.)  In  an  action  to  enjoin  a 
city  from  claiming  land  for  a  street,  a  finding 
that  the  purchasers  from  plaintiff's  ancestor 
were  not  informed  of  her  intention  that  the 
land  in  controversy  should  not  be  opened  for 
street  purposes,  held  to  conflict  with  a  finding 
that  plaintiff  informed  all  such  purdtasers  that 
the  land  was  reHerved. — City  of  Kaufman  v. 
French,  171  S.  W.  831. 

i  404  (Ark.)  In  an  action  on  a  note,  where 
the  court  failed  to  find  as  requested  as  to  mon- 
ey paid  out  by  defendant  as  surety  for  plaintiff, 
a  finding  that  when  the  note  in  suit  was  given 
the  parties  settled  all  their  accounts,  con- 
cludes that  issue.— Cherry  v.  Peay,  171  S.  W. 
924. 

XI.  WAIVER  AND  CORRECTION  OF 
IBBEOUi:<ARITIEa   AXTD   ERRORS. 

(415  (Mo.App.)  Where,  after  the  court  re- 
buked plaintiS^s  counsel  for  improper  argument, 
defendant's  counsel  said  he  was  satisfied,  de- 
fendant cannot  complain  of  the  improper  ar- 
gument—Brown V.  Barr,  171  S.  W.  4. 

TROVER  AND  CONVERSION. 

See  Action,  J  27  ;  Carriers,  §  94 ;  Corporations, 
8  492;  IntereBt,  §  66;  Judgment,  {  701; 
Pleadiig,  S  406. 

X.  ACTS  COMSTITUTIMO  CONVER- 
SION AND  LIABUJTT 
THEREFOR. 

{8  (Tex.Civ.App.)  Where  possession  of  per- 
wnalty  was  lawfully  obtained  by  defendant,  and 
BO  demand  was  made  by  plaintiff  for  the  prop- 
erty, there  was  no  conversion,  unless  possession 
was  obtained  on  condition  that  payment  would 
be  made  for  it. — San  Antonio  &  A.  P.  By.  Co. 
v.  Smith,  171  S.  W.  282. 

I  1 1  (Mo.App.)  Where  defendant  held  and  re- 
fused to  pay  for  goods  knowing  tliat  its  vendor 
had  acquired  them  under  a  conditional  sale, 
there  was  a  conversion.— Twentieth  Century  Ma- 
chinery Co.  V.  Excelsior  Springs  Mineral  Water 
&  Bottling  Co.,  171  8.  W.  944. 

n.   ACTIONS. 

(B)   Jarladlotioa,    Partlea,    Preliminary 
Prac«edlnv>,  and  Pleadlnar. 

f  32  (Mo.App.)  The  petition  must  show  plain- 
tiff was  entitled  to  possession  of  the  property  at 
the  time  of  the  suit  for  conversion.— "Twentieth 
Century  Machinery  Co.  v.  Excelsior  Springs 
Mineral  Water  &  Bottling  Co.,  171  S.  W.  944. 

The  petition  must  allege  the  value  of  the  prop- 
erty claimed  to  have  l>een  converted. — Id. 

I  34  (Tex.Civ.App.)  Proof  of  several  and  dis- 
tinct conversions  by  two  persons  will  not  sup- 
port a  recovery  for  a  joint  conversion.— Conti- 
nental Bank  &  Trust  Co.  v.  Dealey  Bros.,  171 
S.  W.  652. 

(D)  Damairea. 

J  44  (Tex.Civ.App.)  The  measure  of  damages 
for  conversion  is  the  market  value  of  the  prop- 
erty at  the  time  and  place  of  conversion,  with 
interest  at  the  time  of  trial.— San  Antonio  &  A. 
P.  Ry.  Co.  V.  Smith,  171  S.  W.  282. 

§  46  (Tex.Civ.App.)  Where  horses,  when  eon- 
verted,  were  worth  only  $10  a  head,  plaintiff 
was  limited  to  such  value,  and  could  not  recover 
at  the  rate  of  $15  a  head,  on  evidence  that  such 
was  their  value  some  two  years  after  the  con- 
version.- Hancock  v.  Haile,  171  S.  W.  1053. 

153  (Tex.Civ.App.)  Where  plaintiff  was  enti- 
tled to  recover  the  value  of  animals  as  damages 
for  wrongful  conversion,  he  was  also  entitled  to 


recover  interest,  as  a  part  of  the  damages,  from 
the  date  of  the  conversion.- Hancock  v.  Haile, 
171  8.  W.  1053. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

See  Equity,  S  21;  Husband  and  Wife.  H  W, 
265;  limitatioo  of  Actions,  §  102;  Mo- 
nopolies; Parties,  {  6 ;  PartitJon,  §  16 ;  Wit- 
nesses, i  141. 

I.  CREATION,  EXISTENCE.  AND  VA- 

LIDITT. 

(A)  Express    Tmsts. 

§  I  (Ky.)  To  create  a  valid  trust,  there  must 
be  not  merely  an  intention,  but  the  transaction 
must  be  complete ;  and  this  rule  applies  to 
trusts  created  by  voluntary  dispositions. — Reyn- 
olds v.  Thoihpson,  171  S.  W.  379. 

The  holder  of  the  legal  title  may  create  a  valid 
trust,  either  by  a  declaration  of  trust  or  by  a 
transfer  of  the  title  on  specified  trusts;-  but  a 
mere  intention  to  convey  in  trust  is  not  suffi- 
cient.— Id. 

§  44  (Ky.)  Evidence  held  not  to  show  a  crea- 
tion by  the  owner  of  a  mortgage  note  of  a  trust 
thereof  in  favor  of  another.— Reynolds  v.  Thomp- 
son, 171  a  W.  379. 

(B)  Rcsaltlnv  Tmsts. 

S63</2  (Mo.App.)  Where  plaintiff's  brother, 
who  borrowed  from  her  and  from  another  sis- 
ter, agreeing  to  secure  both,  executed  only  one 
deed  of  trust  for  the  whole  amount  in  the  name 
of  the  sister's  husband,  plaintiff's  right  to  set 
aside  an  improper  release  of  the  deed  of  tmst 
and  foreclose  it  is  not  affected  by  the  statute  of 
frauds.- Dubowsky  v.  Binggeli,  171  S.  W.  12. 

(C)   Constructive  Trusts. 

(  103  (Tex.Civ.App.)  Client  having  conveyed 
one-fourth  of  a  cause  of  action  to  recover  land 
to  her  attorney,  and  having  obtained  a  secret 
conveyance,  held  one-fourth  of  the  land  as  the 
attorney's  trustee.- Porterfield  v.  Taylor,  171  S. 
W.  793. 

§  1 1 0  (Ky.)  Evidence,  in  an  action  to  enforce 
a  constructive  trust,  held  to  show  that  defend- 
ant had  purchased  land  at  a  judicial  sale  in 
proceedings  against  plaintiff  and  had  taken  ti- 
tle in  his  soirs  name  under  an  agreement  that 
he  would  BO  purchase  and  would  hold  the  land 
in  trust  as  secnrity  for  a  debt  owed  to  him  by 
plaintiff.— Koehler  v.  Almy,  171  S.  W.  147. 

V.  EXECUTION  OF  TRUST  BT  TRUS. 
TEE  OR  BY  COURT. 

?276  (Ky.)  A  husband,  who  alone  conveyed 
his  property  to  a  trustee  to  support  the  wife 
and  family  and  to  convey  the  property  and  pro- 
tect the  wife's  dower  right,  did  not  thereby  re- 
lieve himself  of  the  duty  to  support  his  wife,  and 
he  albne  could  complain  of  the  action  of  the 
trustee  in  executing  the  trust,  so  far  as  it  re- 
quired him  to  support  the  wife,  and  of  the 
refusal  of  the  trustee  to  make  an  appropriation 
ont  of  the  trust  estate  for  medical  services  for 
the  wife.— Mulligan  v.  Mulligan,  171  S.  W.  420. 

UNDUE  INFLUENCE. 

See  Descent  and  Distribution,  §  91;  Wills,  US 
166,  324. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  i  70. 


For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (|)  NUMBER 
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UNLAWFUL  DETAINER. 

Se«  Forcible  Entry  and  Detainer. 

USURY. 
I.  vsmuoua  ooktractb  and 

TRAXSAOTXONS. 

(A)  Natnre  and  Vsltaitr. 

822  (Tei.Civ.App.)  A  maker  of  a  note  held 
to  have  paid  usarious  interest  auttiorizing  a 
judgment  for  double  the  amount,  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  4982.— Lee  t. 
White,  171  S.  W.  1056. 

VACATION. 

See  Judgment,  S  460. 

VENDOR  AND  PURCHASER. 

See  Brolcers;  Crops,  {  5:  Dedication,  {  35; 
Deeds;  Easements,  I  16;  Executors  and 
Administrators,  SS  148,  388;  Frauds,  Stat- 
ute of,  IS  56,  63;  Homestead,  {§  118,  122; 
Infants,  If  34,  37;  Mortgages,  «  151,  336, 
369,  376,  518;   Sales;   Specific  Performance. 

I.  REQUISITES  AND  VAI.IDITT  OF 
CONTRACT. 

1 18  (Ark.)  Payment  to  original  tiolder  of  op- 
tion to  purchase  land  in  extinguishment  of  his 
rights  held  not  to  extinguish  assignee's  rights 
where  party  making  the  payment  knew  of  the 
assignment.— Nance  v.  Polk,  171  S.  W.  1195. 

1 33  (Ky.)  Where  the  land  was  as  represent- 
ed, the  vendor's  misrepresentation  of  his  busi- 
ness connections  is  no  ground  for  rescission ; 
the  purchaser  not  being  damaged.— Bewley  v. 
Moremen,  171  S.  W.  996. 

i  44  (Ky.)  Evidence,  in  a  suit  to  rescind  a 
contract  of  purchase  of  a  farm  for  fraudulent 
representations  as  to  value  and  productiveness, 
held  to  show  that  any  representations  made  were 
substantially  true.— Hershey  v.  Taylor,  171  S. 

nX.  MODIFIOATION   OR   RE»CISSION 
OF  CONTRACT. 

(B)   Reaelaalon  bjr  Vendor. 

i  92  (Tex.Civ.App.)  A  vendor  held  not  enti- 
tled to  rescind.— MiUer  v.  Flattery,  171  S.  W. 
253. 

IV.  PERFORMANCE    OF    CONTRACT. 

(A)   Title  and   Batate  of  Vendor. 

i  129  (Mo.)  The  bringing  of  a  suit  to  quiet 
title  held  an  admission  of  record  that  plain- 
tiff's title  was  defective,  defeating  his  suit  for 
specific  performance  of  a  contract  for  exchange 
of  land.— Munyon  v.  Hartman,  171  S.  W.  61. 

V.   RIGHTS   AND  I.IABII.ITIES   OF 

PARTIES. 

(A)  As  to  ESaeh   Other. 

§  208  (Ark.)  Vendor,  who  after  executing  title 
bond  executed  mortgage  on  the  same  land,  held 
not  liable  for  the  statutory  damages  under  Kir- 
by's  Die.  iS  1694,  1695.— Smith  v.  Joyce,  171  S. 
W.  1183. 

(C)   Boaa  Fide  Pnrcliasera. 

i224  (Tex.Civ.App.)  An  administrator's  deed 
only  purporting  to  convey  the  interest  of  the  es- 
tate in  the  property  is  prima  facie  a  quitclaim 
only  and  insufficient  to  support  a  plea  of  inno- 
cent purchaser. — Louisiana  &  Texas  Lumber  Co. 

V.  Southern  Pine  Lumber  Co.,  171  S.  W.  537. 

S22B  (Mo.App.)  An  agent's  knowledge  of  a 
consent  decree  held  not  to  estop  him  from  ac- 
quiring a  superior  title  to  the  land  affected  by 
the  consent  decree,  where  the  acauired  title 
was  not  based  on  the  decree. — Barron  v.  H.  D. 
Williams  Cooperage  Co.,  171  S.  W.  683. 


1 229  (Tex.Civ.App.)  One    claiming     title     to        I 
land  is  charged  with  notice  of  every  matter  af-        . 
fecting  the  estate,  which  appears  on  the  face        I 
of  any   dped   forming   an  essential   link   in   the         I 
chain  of  his  title,  and  also  with  notice  of  what- 
ever   he   would    have   learned    by    any    inquiry 
which  the  recitals  therein  required  him  to  make. 
— MiUer  v.  Flattery,  171  S.  W.  253. 

J  232  (Tex.Civ.App.)  Where,  when  a  tram 
company  purchased  certain  land,  L.  bad  pos- 
session of  86  acres  under  an  unrecorded  deed. 
his  possession  was  not  constructive  notice  to 
the  tram  company  of  a  prior  unrecorded  deed 
to  the  balance  of  the  tract — Conn  v.  Houston 
Oil  Co.  of  Texas,  171  S.  W.  520. 

i  238  (Tex.Civ.App.)  Where  a  tram  company 
from  which  plaintiff  acquired  title  was  an  inno- 
cent purchaser  without  notice  of  any  superior 
outstanding  title,  it  was  immaterial  that  plain- 
tiff, when  it  purchased,  had  knowledge  of  facts 
which  would  have  charged  the  tram  company 
with  knowledge  of  a  prior  conveyance.— Conn  7. 
Houston  Oil  Co.  of  Texas,  171  S.  W.  520. 

{  243  (Tez.Civ.App.)  On  an  issue  as  to  wheth- 
er a  tram  company,  when  it  purchased  the  land 
in  controversy,  had  knowledge  of  an  outstanding 
title,  evidence  that  its  manager  expressed  a  fear 
of  litigation,  and  ordered  a  removal  of  the  tim- 
ber as  quickly  as  possible,  and  that  there  was 
talk  among  its  employes  that  the  company's  ti- 
tle was  defective,  was  inadmi88ible.--Conn  v. 
Houston  Oil  Co.  of  Texas,  171  S.  W.  520. 

VI.  REBCEDIES   OF   VENDOR. 
(A)   Uen  and  Recovery  of  I.and. 

1 260  (Tex.Civ.App.)  A  remote  purchaser  of  a 
part  of  a  tract  subject  to  a  vendor's  lien  fceU 
to  possess  such  equities  as  to  demand  a  sale  of 
the  remainder  in  satisfaction  of  the  lien  and  a 
sale  of  bis  part  for  any  balance  due.— Kynard  t. 
Tucker,  171  S.  W.  1086. 

Where  a  part  of  a  tract  subject  to  Tender's 
Uen  notes  was  purchased  for  a  valuable  consid- 
eration, a  foreclosure  against  that  part  could 
only  be  had  for  any  balance  due  after  ascertain- 
ing the  value  of  the  remainder  owned  by  the 
holder  of  the  notes. — Id. 

8  261  (Tex.Civ.App.)  An  assignee  of  a  Ten- 
dor's  lien  note  without  transfer  of  the  title 
cannot  recover  the  land.— R.  B.  Godley  Lumber 
Co.  V.  Slaughter,  171  S.  W.  779. 

Transfer  of  a  debt  secured  by  a  vendor's  lien 
transfers  the  lien,  but  not  the  land. — Id. 

Assignment  of  a  purchase-money  note  and  Uen 
held  not  to.pasa  to  the  assisnee  the  title  to  the 
land.— Id. 

$261  (Tex.CiT.App.)  A  transferee  of  vendor's 
lien  notes  may  not  demand  a  judgment  for  the 
notes  and  a  foreclosure  of  the  Uen,  and  for  a 
recovery  of  the  land,  but  he  must  elect  his  rem- 
edy.—Smith  V.  Tipps,  171  S.  W.  816. 

8  265  (Ark.)  Though  the  vendor's  lien  reaerv- 
ed  in  a  deed  passes  as  an  incident  to  the  pur- 
chase-money notes  on  their  assignment,  they 
are  not  instruments  affecting  the  title  to  teal 
estate,  within  Kirby's  Dig.  8  763,  so  aa  to  re- 
quire their  assignment  to  be  recorded,  as  against 
subsequent  purchasers  of  the  land. — Hd>ert 
V.  Fellheimer,  171  S.  W.  144. 

8  266  (Ark.)  Aa  to  the  purchaser  of  some  of 
the  purchase-money  notes,  the  vendor's  Uen  re- 
served by  a  deed  is  not  extinguished  by  recon- 
veyance of  the  land. — Hebert  v.  Fellheimer,  171 
S.  W.  144. 

8  269  (Tex.Civ.App.)  If  a  Tendor  can  have 
foreclosure,  he  is  limited  to  that  remedy,  and  is 
not  permitted  to  assert  his  superior  title  against 
his  vendee  or  those  claiming  under  him,  when 
the  equities  of  such  persons  so  require. — Kynard 
V.  Tucker,  171  S.  W.  1086. 

{270  (Tex.GiT.App.)  A  vendor  retaininr  a 
Uen  for  the  price  can  only  foreclose  his  Uen 
and  secure  payment  of  the  price  where  the 
equities  of  the  purchaser  l>r-.  thoae  claiming 
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under  him  bo  require.— Eynard  ▼.  Tncker,  171 
S.  W.  1086. 

§275  (Ark.)  Under  Kirby's  Dig.  f  510,  the 
vendor's  lien  reserved  in  a  deed  passes  to, 
and  may  be  enforced  by,  the  purchaser  of  some 
of  the  purchase-money  notes. — Hebert  v.  Fell- 
heimer,  171  S.  W.  144. 

1 285  (Tez.Giv.App.)  A  petition  by  a  trans- 
feree of  vendor's  llein  notes,  which  merely  prays 
that  the  land  be  awarded  to  him,  held  not  to 
support  a  judgment  awarding  the  land  to  him. 
—Smith  V.  Tipps,  171  S.  W.  816. 

i  285  (Tez.Civ.App.)  Where  a  purchaser  of  a 
part  of  a  tract  subject  to  a  vendor's  lien  did  not 
assume  payment  of  the  debt,  the  holder  of  the 
vendor's  lien  notes  could  not  recover  a  personal 
judgment— Kynard  v.  Tucker,  171  S.  W.  1086. 

VENUE. 

See  Gamiahment,  f  82. 

n.  DOMICILE  OB  BESIDEHOE  OF 
PARTIES. 

S  22  rrez.Giv.App.)  Defendant  W.,  who  owed 
plaintiff  only  on  a  note,  not  being  a  necessary 
party  to  an  action  against  defendant  G.  for 
money  which  came  into  its  hands  for  the  benefit 
of  plaintiff,  under  an  arrangement  with  .W. 
that  it  should  pay  it  to  plaintiff,  joinder  of  W. 
as  defendant  did  not  deprive  U.  of  right  to  be 
sued  in  the  county  of  its  domicile.— Galveston 
Dry  Goods  Go.  v.  Mitchell,  171  S.  W.  278. 

1 32  (Tez.01v.App.)  Evidence,  in  an  action  by 
the  assignee  of  a  claim,  held  not  to  show  that 
the  assignment  was  fraudulently  made  to  affect 
the  venue. — ^Rhome  Milling  Co.  v.  Cunningham, 
171  S.  W.  1081. 

VERDICT. 

L?"!-?''?!'.!?  ?87-1010;    Criminal 


See  Api 
Law, 


885,  887  ;  TrUI,  S  169. 

VERIFICATION. 

See  Pleading,  J§  291,  293. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  H  15O-201. 


See  Elections. 


See  Gaming. 


VOTERS. 

WAGERS. 
WAIVER. 


See  Abatement  and  Revival,  {  81:  Appeal  and 
Error,  $  1075;  Assault  and  Battery,  f  24; 
Carriers,  {  218;  Chattel  Mortgages,  §  225; 
Corporations,  $  117;  Courts,  §f  24,  231; 
Criminal  Law,  *  918;  Estoppel;  Exceptions, 
Bill  of,  §  42;  Insurance,  §§  665,  7557  818; 
Justices  of  the  Peace,  §  157;  Pleading,  i§  406, 
412,  426;  Sales,  §§  288,  479;  Specmc  Per- 
formance, §  53 ;  Trial,  §  317. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  §  189. 

WARRANTY. 

See  Insurance,  i  264;  Sales,  fi  261-288,  430, 
442.  _ 

WASTE. 

See  Landlord  and  Tenant,  f  5^. 

$  18  (Mo.App.)  The  measure  of  damages  for 
waste  is  compensation  to  the  eztent  the  value  of 


the  land  is  diminished. — First  Nat.  Realty   & 
Loan  Co.  v.  Mason,  171  S.  W.  971. 

§  20  (Mo.App.)  In  a  suit  for  waste,  evidence 
of  the  diminished  value  of  the  inheritance  is  ad- 
missible, notwithstanding  the  value  of  the  struc- 
tures and  fences  destroyed,  was  specified  in  the 
petition.— First  Nat.  Realty  &  Loan  Co.  v.  Ma- 
son, 171  S.  W.  971. 

WATERS  AND  WATER  COURSES. 

See  Covenants,  §  74;   Drains;   Evidence,  $  817; 
Levees;   Limitation  of  Actions,  §  55. 

H.  NATITRAI.  WATER  COURSES. 

(A)  Riparian  Rlslita  tn  General. 

1 42  (Tez.Civ.App.)  A  riparian  owner  has  the 
right  to  take  all  the  water  he  needs,  if  such  use 
does  not  injure  other  owners,  in  which  latter 
case  he  may  have  his  just  proportion. — Martin  v. 
Burr,  171  S.  W.  1044. 

▼X.  APPROPRIATION  AMD  PRE- 
SCRIPTION. 

8  138  (Tez.Civ.App.)  Right  of  action  against 
riparian  owners  for  using  more  than  their  just 
proportion  of  the  water  does  not  accrue,  so  as  to 
be  ground  for  a  prescriptive  title,  until  an  in- 
jury is  caused  or  threatened  to  the  complaining 
owner.— Martin  v.  Burr,  171  S.  W.  1044. 

I  140  (Tez.Civ.App.)  The  natural  uses  of  wa- 
ter by  a  riparian  owner  take  precedence  over 
such  unusual  uses  as  irrigation,  mills,  mining, 
etc.— Martin  v.  Burr,  171  8.  W.  1044. 

§  152  (Tez.Civ.App.)  Where  prescriptive  title 
to  the  use  of  the  water  of  a  stream  as  against 
other  riparian  owners  is  set  up  by  a  defendant 
in  an  injunction  suit,  it  must  be  alleged  and 
proved  that  none  of  the  plaintiffs  were  under 
disability.- Martin  v.  Burr,  171  S.  W.  1044. 

Evidence  htid  to  show  that  during  the  claim- 
ed prescriptive  period  some  of  the  plaintiffs  were 
under  disability. — Id. 

Defendants  setting  up  prescriptive  title  against 
other  riparian  owners  had  the  burden  of  show- 
ing which  part  of  the  flow  of  the  stream  they 
were  claiming  during  the  prescriptive  period. 
— Id. 

Evidence  held  insufficient  to  show  that  there 
was  during  the  prescriptive  period  any  injury  to 
the  complaining  owners  which  would  constitute 
a  cause  of  action. — Id. 

VH.    CONVEYANCES      AND      CON. 
TRACTS. 

1 156  (Tez.)  Agreement  of  owners  of  land  on 
which  there  was  a  small  lake  held  to  give  fish- 
ing rights  as  an  easement  appurtenant  to  the 
land,  to  which  the  title  of  a  grantee  was  sub- 
ject.—Thomas  V.  Fin  &  Feather  Club,  171  S. 
W.  698. 

Fishing  club  which  had  dammed  a  lake  so 
as  to  overflow  a  slough  held  liable  for  cutting 
the  dam  and  drawing  away  the  water,  so  as  to 
damage  the  fishing  rights  of  an  owner  of  land 
under  the  slough. — Id. 

Written  agreement  as  to  fishing  rights  in  the 
waters  of  a  slough  held  terminated  by  defend- 
ant club's  act  in  cutting  its  dam  and  lowering 
the  water. — Id. 

i  l58'/2  (Tez.)  The  owner  of  a  slough,  with 
fishing  rights  reserved  thereinf  injured  by  de- 
fendant's cutting  of  a  dam  and  lowering  the 
level  of  the  water,  held  entitled  to  recover  dam- 
ages to  such  rights  and  for  decreasing  the  mar- 
ket value  of  his  property. — Thomas  v.  Fin  & 
FeatJier  Club.  171  S.  W.  608. 

Vin.   ARTIFICIAL   PONDS.    RESER. 

TOIRS,  AND  CHANNELS,  DAMS, 

AND  FLOW  AGE. 

i  178  (Ark.)  In  an  action  for  the  flooding  of 
200  acres  of  land  by  a  railway  embankment,  a 
verdict  for  $4,000  damages  held  not  ezcessive. — 
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St.  Louis,  I.  M.  &  S.  By.  Oo.  t.  Brundidge, 
171  S.  W.  859. 

i  179  (Ky.)  In  an  action  for  tbe  flooding  of 
plaintiff's  property,  which  he  claimed  was  caus- 
ed bj;  defendant's  erection  of  a  bridge,  evidence 
heli  insufficient  to  go  to  the  jury,  allowing  that 
the  overflow  resulted  from  an  extraordinary  rain 
which  could  not  have  been  guarded  against  by 
ordinary  prudence.— Greiner  v.  Alfred  Struck 
Co.,  171  S.  W.  405. 

WAYS. 

See  Easements. 

WEAPONS. 

See  Criminal  Law,  H  815,  1134. 

WEIGHTS  AND  MEASURES. 

1 8  (Ark.)  Under  Acts  1905,  p.  703,  Acts 
1907,  p.  562,  and  Kirby's  Dip.  H  8003-8005,  a 
cotton  weigher  is  not  entitled  to  the  prescribed 
fees  for  weighing  cotton,  where  his  weights 
were  not  tested  and  stamped,  though  it  was 
the  neglect  of  the  secretary  of  state  and  clerk 
of  the  county  court  that  prevented  the  procur- 
ing of  such  weights.— Petty  y.  Lyons,  171  S.  W. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Cancellation  of  Instruments,  I  51 :  Descent 
and  Distribution:  Executors  and  Administra- 
tors;  Quieting  Title,  {  7. 

H.  TESTAMENTART  OAPAOXTT. 

}44  (Ky.)  Intoxication  of  testator,  when  he 
executed  his  will,  held  not  ground  for  setting 
it  aside,  unless  the  intoxication  was  so  great 
that  he  was  entirely  deprived  of  rea8on.--&ol- 
liday  v.  HoUiday,  171  S.  W.  156. 

rV.  BEQUiaiTES  AND  VAI.IDITT. 

(A)   Natnre    and   Busenttals    of   Teatamen- 
tary  Diaposttlona. 

1 88  (Ky.)  Courts  make  a  distinction  between 
testamentary  deeds  and  a  deed  which  is  the  re- 
sult of  an  ordinary  business  transaction,  where 
tbe  parties  are  dealing  with  each  other  as  busi- 
ness antagonists.— Sellers  v.  Sellers,  171  S.  W. 
449. 

I  88  (Mo.)  Where  a  testator's  widow  was  giv- 
en a  life  estate  with  power  to  convey,  a  deed 
by  her,  which  conveyed  the  remainder,  re- 
serving a  life  estate  to  herself,  and  which  stat- 
ed that  the  deed  should  vest  the  title  to  tbe 
estate  in  the  grantees,  was  a  present  conveyance 
and  not  one  in  the  nature  of  a  will.— Priest  v. 
McFarland,  171  S.  W.  62. 

(F)  HIatake,  Vmdne  Inilaenee,  and  Fraud. 

§  166  (Ky.)  Evidence  held  to  support  a  ver- 
dict against  the  will  on  the  ground  of  undue 
influence.— Holliday  v.  Holliday,  171  S.  W.  156. 

(G)  Revocation  and  Reytval. 

§  199  (Ark.)  A  codicil,  while  a  republication 
of  the  will,  does  not  have  the  effect  of  reviving 
a  devise,  lupsed  by  reason  of  the  death  of  the 
devisee,  it,  while  mentioning  her  death,  merely 
devising  to  another  some  of  the  property  which 
bad  been  devised  to  hor,  because  of  property 
which  had  been  devised  to  tbe  other  having 
been  sold  by  testator.— Gibbons  v.  Ward,  171 
S.  W.  90. 

A  codicil  reciting  the  death  of  one  of  the 
residuary  devisees,  without  any  further  dispogi- 
tion  of  the  residue,  manifests  an  unmistakable 
intention  to  give  the  whole  residue  to  the  sur- 
viving residuary  devisees,  preventing  the  lapsed 
interest  therein  becoming  intestate  property. 
-Id. 


V.  PBOBATE.  ESTABUSHMEHT, 

AMD  ANKUUCENT. 

(A)   Probate   and   Reyoeatton    la    General. 

{205  (Tex.Civ.App.)  Until  a  will  is  probated, 
it  is  no  evidence  of  title.— Milner  v.  Sims,  171  S. 
W.  784. 

(E)  Jurisdiction,  Umltatlons,  and  Ijaehea, 

1 257  (Tex.Civ.App.)  In  an  original  proceed- 
ing, a  suit  to  set  a  will  aside,  the  district  court 
cannot  forestall  action  of  tbe  county  court  and 
deprive  it  of  its  original  jurisdiction  to  deter- 
mine validity  of  the  will.— Milner  v.  Sims.  171 
S.  W.  784. 

(I)  Hearlnac  or  Trial. 

i  324  (Ky.)  Where  evidence  of  undue  influ- 
ence is  drcnmstantial,  the  court  should  submit 
the  issue,  if  all  the  circumstances,  taken  to- 
gether, raise  the  question.— HoUiday  y.  Holli- 
day, 171  S.  W.  156. 

(J)   Jndament  or  Decree. 

1353  (Mo.)  Where  it  clearly  appeared  that 
a  will  proven  in  1865  was  proven  under  Rev. 
St.  1856,  c.  167,  §1  14,  16,  18,  21,  26,  formal 
entry  of  judgment  of  probate  might  be  made  4ii 
years  thereafter,  tbe  will  having  remained  in 
proper  custody,  though  never  recorded. — Farri< 
V.  Burchard,  171  8.  W.  861. 

(M)  Operation  and  KSeet, 

1 431  (Tenn.)  A  defense,  to  a  petition  tp  con- 
test a  will,  that  petitioner  is  estopped  because 
of  a  judgment  of  tbe  probate  court  dismissing  a 
prior  petition  pursuant  to  an  agreement  be- 
tween tbe  parties  raises  only  an  issue  proper 
to  be  settled  finally  before  the  trial  of  the  issue 
of  devlsavit  vel  non. — Shaller  v.  Garrett,  171  S. 
W.486. 

VI.  OOM8TBUCTIOII. 

(A)  General   Rnlea. 

{452  (Ky.)  In  seeking  the  intent  of  a  testa- 
tor which  governs  tbe  construction  of  tbe  will, 
the  rules  of  interpretation  adopted  by  the  courts 
must  be  followed,  and  an  heir  at  law  will  not 
be  disinherited  except  by  express  words  or  neces- 
sary implication. — Mcllvaine  y.  Robson,  171 
S.  W.  413. 

(B)    DealKnatlon  of  Deylaeea  and  I^csa- 
ttm  and  Their  Reapeetiye  Skarea. 

1 506  (Ark.)  There  being  nothing  in  the  will 
indicating  a  contrary  intention,  the  word 
"heirs"  in  a  devise  to  M.,  "her  heirs  and  as- 
signs forever,"  will  be  construed  in  its  techni- 
cal sense  as  one  of  limitation,  and  so  not  to 
prevent  the  devise  lapsing  on  M.  predeceasing 
tesUtor.— Gibbons  v.  Ward,  171  S.  W.  90. 

1 535  (Ky.)  A  codicil  to  a  will  devising  a  life 
interest  to  testator's  son  and  his  wife,  reversion 
to  testator's  heirs,  excluding  the  son  from  a 
distribution  of  the  balance  of  tbe  estate,  and 
charging  him  with  advancements,  held  to  entitle 
the  heirs  of  the  son  to  share  in  the  distribution 
of  the  reversion  in  the  property  devised  to  the 
son.— Mcllvaine  y.  Bobson,  171  S.  W.  413. 

(ES)   Natnre  of  Batatea  and  Intereata  Cre- 
ated. 

1607  (Ark.)  Where  land  was  devised  to  tes- 
tator's son  and  to  the  heirs  of  his  body,  such 
devise  vested  a  life  estate  in  him  and  a  fee 
simple  in  his  children  under  the  statute  abolish- 
ing fee  tails.— Gist  v.  Pettus,  171  S.  W.  480. 

f  614  (Ark.)  A  will  and  codicil  held  to  vest 
in  testator's  son  a  life  estate,  with  remainder  to 
his  heirs  in  fee.— Gist  v.  Pettus,  171  S.  W.  480. 

(H)  Batatea  In  Tmat  and  Power*. 

5  693  (Mo.)  Under  a  will  giving  property  to 
the  testator's  wife  for  life,  with  power  to  srll. 
and  remainder  over  to  the  (jhildren  as  to  the 
property  not  «>ld,g|he^  ,wi(e^^ytjglf  the  re- 


1301 


INDEX-DIGEST 


WitneaBea ' 


mainder  in  land,  reserving  to  herself  a  life  es- 
tate—Priest V.  McFarland,  171  S.  W.  62. 

Vn.  SIGHTS  Aim  LIABII.ITTES  OF 
DETISEES  AHD  I.EGATEES. 

(A)   Nstnre  of  Title  and  Rtsht*  In  Gen- 
eral. 

J  713  (Ky.)  Where  testator  devised  a  rever- 
sion in  land  to  the  same  heirs  who  would  take 
under  the  statute,  they  take  under  the  statute 
and  not  under  the  will. — Mcllvaine  v.  Robson, 
171  S.  W.  413. 

(O)  Advaacementa,  Ademption,  8atl«ta«- 
tlon,  and  L.apae. 

§  758  ^Ky.)  Where  testator  devised  a  honse 
and  lot  to  a  son  for  life,  with  reversion  to  tes- 
tator's heirs,  and  divided  the  balance  of  his 
property  among  his  other  children,  the  other 
children  are  to  he  charged  in  the  distribution  of 
the  reversion  with  the  amounts  they  received 
under  the  will  under  Ky.  St.  §  1407.— Mcllvaine 
V.  Robaon,  171  S.  W.  413. 

$  775  (Ark.)  A  legacv  or  devise  lapses,  on 
the  legatee  or  devisee  dying  before  testator,  ex- 
cept in  the  case  provided  by  Kirby's  Dig.  f 
8022,  of  •&  devise  to  a  child  or  other  descendant 
of  testator.— Gibbons  v.  Ward,  171  S.  W.  90. 

<F)  Le«aolea  Ckarced  oa  Property.  Bs- 
tate,  or  Interest. 

S  820  (Ky.)  Where  testatrix  left  a  general  leg- 
acy to  her  granddaughter  and  then  directed  her 
real  estate  to  be  sold  and  the  proceeds  given  to 
others,  the  legacy  held  a  charge  on  the  realty.— 
Carter's  Adm'r  v.  Reynolds,  171  S.  W.  1001. 

WITNESSES. 

See  Continuance,  §  S3;  Criminal  Law,  J  603; 
Dep>ositions ;  Evidence;  Grand  Jury,  g  36; 
Perjury. 

n.  OOMPETENOY. 

(A)  Capaeltr    and    <inalUloationa    In    Gen- 
eral. 

g  35  (Tex.Cr.Apj>.)  Whether  a  witness  Is  com- 
petent, so  as  to  justify  the  introduction  of  his 
testimony  given  on  a  former  trial,  depends  on 
bis  status  at  the  time  the  testimony  is  offered  in 
the  subsequent  trial.— Goldstein  v.  State,  171 
S.  W.  709. 

1 48  (Tex.Cr.App.)  The  words  "or  in  any  oth- 
er jurisdiction,"  used  in  Code  Cr.  Proc  1911, 
art.  788,  subd.  3,  held  to  include  convictions  in 
other  states.— Goldstein  v.  State,  171  S.  W.  709. 

§  78  (Tex.Cr.App.)  The  best  evidence  of  the 
conviction  of  a  felon:^  in  a  forei^  state_  of  one 
offered  as  a  witness  is  a  copy  oi^the  indictment 
and  judgment  of  conviction,  properly  certified, 
with  a  copy  of  the  laws  of  that  state  showing 
that  the  acts  constitute  a  felony.— Goldstein  v. 
State,  171  S.  W.  .709. 

Evidence  of  the  incarceration  in  a  peniten- 
tiary in  a  foreign  state  of  a  witness  who  had 
testified  against  accused  in  a  prior  trial,  with- 
out proof  of  the  offense  of  which  he  had  been 
convicted,  held  insufficient  to  show  his  disqual- 
ification.—Id. 

(C)  Testlnioay  ot  Parties  or  Peraona  In- 
terested, tor  or  asalnat  Repreaenta- 
tl-vea,  Snrvlvora,  or  Sncceaaora  in 
Title  or  Intereat  of  Peraona  Deceaa- 
ed  or  Incompetent. 

§  139  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  1841,  a  husband  being  a  necessary  party 
to  a  suit  to  partition  land  claimed  by  bis  wife, 
was  not  rendered  a  competent  witness  concern- 
ing  an  alleged  gift  to  his  wife  by  a  decedent, 
notwithstanding  Acts  33d  Leg.  c.  32  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  4621,  4622, 
4624).— Tannehill  v.  Tannehill,  171  S.  W.  1050. 

In  a  suit  to  partition  land  of  a  decedent,  the 
testimony  of  a  defendant  that  she  claimed  the 


land  in  controversy  by  gift  from  the  decedent 
was  properly  excluded. — Id. 

i  140  (Tex.Civ.App.)  In  suit  to  partition  land 
which  married  woman  claimed  by  gift  from  de- 
cedent, her  husband  held  an  incompetent  wit- 
ness on  account  of  interest,  notwithstanding 
Acts  33d  Leg.  c.  32  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  4^1,  4622,  4624),  giving 
married  women  control  over  the  rents  from 
their  separate  real  estate.— Tannehill  y.  Tanne- 
hill, 171  S.  W.   1050. 

§  141  (Mo.App.)  The  named  beneficiary  in  a 
deed  of  trust  held  entitled  to  testify  in  an  ac- 
tion to  vacate  a  release  brought  after  the 
death  of  the  maker  of  the  trust  deed  by  the  one 
beneficially  interested ;  it  appearing  that  he 
was  not  even  the  agent  of  the  actual  beneficiary. 
— Dubowsky  v.  Binggeli,  171  S.  W.  12. 

m.  EXAMXITATIOM. 
(A>  Taklns  Teatlmonx  in  General. 

J240  (Tei.Cir.App.)  Question  to  a  witness 
whether  her  husband  prior  to  his  death  acquired 
the  interests  of  his  brothers  and  sisters  in  the 
land  in  controversy  by  deed  or. deeds  claimed  to 
have  been  lost  held  not  objectionable  as  leading. 
— ^Louisiana  4  Texas  Lumber  Co.  v.  Southern 
Pine  Lumber  Co.,  171  S.  W.  537. 

(B)   Croaa-Blsamlnatlon   and  Re-Examlna- 
tion.' 

{ 268  (Ark.)  Cross-examination  of  the  secre- 
tary and  manager  of  defendant,  a  lumber  com- 
pany, held  proper  on  the  issue  whether  the 
brakeman  was  an  employ^  of  the  lumber  com- 
pany or  of  a  railroad  company. — Ft.  Smith 
Lumber  Co.  v.  Shackleford,  171  S.  W.  99. 

g  268  (Tex.  Cr.  App.)  Cross-examination  of 
state's  witness  to  show  that  the  sale  of  liquor 
occurred  at  a  time  without  the  i>eriod  of  limita- 
tions held  proper.— Wade  ▼.  State,  171  S.  W. 
713. 

1268  (Tex.Civ.App.)  Where,  in  an  action  in- 
volving a  disputed  boundary,  a  witness  for  de- 
fendant testified  that  he  went  with  the  county 
surveyor  to  properly  locate  surveys,  plaintiff 
was  entitled  ,to  cross-examine  ■  him  as  to  his 
knowledge  of'  the  matter. — Denton  v.  English, 
171  S.  W.  248. 

g  27 1  (Mo.App.)  Where  a  witness  on  cross- 
examination  is  asked  a  question  referring  to  a 
certain  document  which  the  examiner  had,  the 
document  should  be  shown  to  the  witness  before 
he  is  required  to  answer. — J^tna  Life  Ins.  Co.  v. 
Kansas  City  Electric  Light  Co.,  171  S.  W.  580. 

g  277  (Mo.)  On  trial  for  taking  girl  under  18 
away  from  her  father  for  purpose  of  prostitu- 
tion, cross-examination  of  accussed  as  to  run- 
ning houses  of  prostitution  other  than  that 
which  the  girl  was  induced  to  enter  held  im- 
proper.- State  v.  Corrigan,  171  S.  W.  51. 

g  277  (Tex.Cr.App.)  Where  accused  claimed 
that  he  contracted  the  subsequent  marriaf^e 
through  a  mistaken  belief  that  his  former  wife 
had  divorced  him,  he  may  be  cross-examined  as 
to  his  knowledge  of  the  whereabouts'  of  his 
former  wife,  to  aid  in  determining  whether  his 
mistake  did  not  arise  from  want  of  proper 
care.— Coy  v.  State,  171  S.  W.  221. 

Where  accused  testified  that  his  former  wife 
wrote  that  she  had  procured  a  divorce,  upon 
which  he  married  aeain,  but  that  the  letter  had 
been  lost,  he  may  be  cross-examined  as  to  the 
contents  of  the  letter  to  enable  the  state  to 
show  that  he  was  mistaken  as  to  the  state- 
ments therein. — Id. 

1 277  (Tex.Cr.App.)  Where  accused  became 
a  witness  voluntarily  in  his  own  behalf,  he  was 
subject  to  cross-examination  as  any  other  wit- 
ness.—Serrato  T.  State,  171  S.  W.  1133. 

(O)   PriTllese  of  "Witneaa. 

g  293  (Ark.)  The  policy  of  the  law  is  to  pro- 
tect  persons   from   criminal  proceedings   based 
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Qpon  their  evidence  nnlesB  voluntarily  giren. — 
Claboru  v.  State,  171  S.  W.  862. 

i  300  (Tex.Cr.App.)  A  defendant  in  a  crimi- 
nal prosecution  has  the  right  not  to  testify 
therein.— Guerrero  v.  State,  171  S.  W.  731. 

rV.   CREDIBUiITT,  IMPEACHMENT, 

CONTRAOICTIOM,  AMD   OOR. 

BOBOBATION. 

(A)  In    G'enersl. 

J  33 1 '/a  (Tex.Cr.App.)  Where  defendant's  wife, 
formerly  the  wife  of  deceased,  testified  that  de- 
ceased was  the  father  of  her  first  child,  the 
state  was  properly  allowed,  on  cross-ezamina- 
'tiou,  to  ask  her  if  accused  was  its  father. — 
Hicks  T.  State,  171  S.  W.  755. 

rB)   Charaeter  and  Condnot  of  'Wltneas. 

1 350  (Tex.Civ.App.)  It  is  improper  to  at- 
tempt to  impeach  a  witness  by  asking  him  on 
cross-examination  if  be  had  been  arrested  in  a 
city  named  on  a  charge  of  misdemeanor. — Hous- 
ton Chronicle  Pub.  Co,  v.  Tieman,  171  S.  W. 
542. 

'    (C)   Interest  and   Bias  of  writnena. 

{  372  (Ark.)  Where  a  witness  for  plaintiff,  su- 
ing for  the  flooding  of  land  by  a  railway  em- 
bankment, bad  testified  on  cross-examination 
that  his  sister  own^d  land  similarly  situated, 
it  was  not  error  to  sustain  an  objection  as  to 
whether  she  intended  to  bring  a  similar  suit, 
since  the  witness'  testimony  had  already  shown 
any  interest  he  migbt  have. — St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Brundidge,  171  S.  W.  858. 

{372  (Tex.Cr.App.)  The  state's  witness  may 
be  cross-examined  as  to  whether  a  relative  of 
his  who  was  an  enemy  of  accused  had  not  in- 
duced him  to  make  the  complaint.— Wade  v. 
State,  171  S.  W.  713. 

i377  (Ky.)  In  an  action  against  a  city  for 
damages  to  residence  property  from  the  main- 
tenance of  a  public  dump,  inquiry  by  defendant 
whether  a  witness  had  a  similar  suit  against 
the  city  held  to  entitle  plaintiff  to  show  that 
the  action  was  terminated,  and  hence  was  not 
interested.— City  of  Louisville  v.  Hehemann,  171 
S.  W.  165. 

(D)  Ineonatatent    Statementa   by   IVltneas. 

§379  (Tex.Cr.App.)  Where  the  state's  wit- 
ness testified  that  an  unlawful  sale  of  intoxi- 
cants was  made  at  one  time,  he  may  be  cross- 
examined  as  to  contradictory  statements  of  the 
time  of  sale  made  out  of  court.— Wade  v.  State, 
171  S.  W.  713. 

{388  (Tex.Cr.App.)  On  cross-examination  of 
a  witness  for  the  defendant,  the  state  could  ask 
him,  for  impeachment  purposes,  whether,  on  the 
day  following  the  alleged  theft,  he  had  made  a 
written  statement  to  the  city  attorney  as  to 
what  occurred  at  the  scene  of  the  theft. — Watts 
V.  State,  171  S.  W.  202. 

Permitting  the  county  attorney,  on  cross-ex- 
amination to  lay  a  predicate  for  impeachment, 
to  ask  a  witness  for  defendant  whether  he  did 
not  make  certain  statements  before  the  grand 
jury  held  not  error. — Id. 

j  389  (Ark.)  Where  a  witness  denied  making 
a  statement  to  a  third  person,  the  testimony  of 
the  third  person  that  the  witness  had  made  the 
statement  held  admissible  as  impeaching  testi- 
mony.—Ft.  Smith  Lumber  Co.  v.  Shackleford, 
171  S.  W.  99. 

{  389  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide, where  defendant's  wife  denied  having  made 
a  certain  statement  to  a  deputy  sheriff,  the 
state  could  introduce  him  and  prove  that  she 
had  made  such  statement. — Hicks  v.  State,  171 
S.  W.  755. 

i  393  (Tex.Cr.App.)  A  statement  by  a  witness 
before  the  grand  Jury,  reduced  to  writing,  iden- 
tified by  the  assistant  county  attorney  and  sign- 
ed by  the  witness,  was  admissible  to  impeach 
the  witness,  where  a  proper  predicate  had  been 
Uid.— Watts  y.  State,  171  S.  W.  202. 


i  393  (Tex.Cr.App.)  Testimony  of  a  grand 
juror  called  to  show  discrepancies  in  the  testi- 
mony of  a  witness  for  defendant,  that  he  bad 
translated  her  testimony  to  the  grand  jury, 
held  not  objectionable  because  he  was  not  sworn 
in  the  grand  jury  to  make  such  translation. — 
Merkel  v.  State,  171  S,  W.  738. 

1393  (Tex.Civ.App.)  Where  a  witness  for 
plaintiff  deposed  that  he  had  heard  a  conversa- 
tion between  plaintiff  and  defendant  as  to  the 
price  for  which  defendant  would  feed  stock,  his 
former  deposition  that  he  had  heard  "the  latter 
part"  of  the  conversation  held  not  to  impeach 
him.— Memphis  Cotton  Oil  Co.  v.  Gloode,  iTl  S. 
W.  284. 

1395  (Tex.Cr.App.)  Where  defendant  sought 
to  impeach  a  state's  witness  the  state  could 
support  tiie  witness'  testimony  by  proof  tliat 
before  the  trial  he  made  statements  simiUir  to 
his  testimony  to  others.— Gonzales  y.  Stale.  171 
S.  W.  1149. 

(B)   Contradiction  and  CorroboratlOB  of 
'Wttneaa. 

{405  (Ark.>  Plaintiff's  denial  on  cross-exjuni- 
nation  tiiat  he  received  the  injuries  complain- 
ed of  in  a  previous  fight  held  not  conclusive 
as  relating  to  a  collateral  matter.— Robertson  v. 
Sisk,  171  8.  W.  880. 

{  405  (Ky.)  Where  accused's  mother  who  tes- 
tified in  her  behalf  denied  that  she  told  accus- 
ed not  to  admit  killing  her  husband,  the  state 
may  introduce  evidence  contradicting^tbe  wit- 
ness.—Childers  V.  Commonwealth,  171  S.  W. 
149. 

1 406  (Tez.Cr.App.)  In  a  prosecution  for  homi- 
cide, where  defendant  had  deniH  having  had  an 
altercation  with  a  road  overseer,  even  though 
the  state  might  show  that  defendant  had  previ- 
ously been  convicted  for  such  altercation,  it 
was  error  to  permit  all  the  details  of  that  trans- 
action to  be  presented  to  the  jury. — House  v. 
State,  171  S.  W.  206. 

§407  (Ky.)  Where  the  state  introduces  evi- 
dence to  contradict  accused's  witnesses,  accused 
is  entitled  to  an  opportunity  to  meet  such  evi- 
dence.—Ohilders  v.  Commonwealth,  171  S.  W. 
149. 

WORDS  AND  PHRASES. 

"Abandonment."— Baskins   v.    State    (Tex.   Cr. 

App.)  171  S.  W.  723. 
"Accessory."— Gonzales  v.  State  (Tex,  Cr.  App.) 

171  S.  W.  1146. 
"Accomplice."— Serrato  v.  State  (Tex.  Cr.  App.) 

171  S.  W.  1133;  Gonzales  v.  Same,  Id.  1146. 
"Accrued." — Bogers  v.   Stag   Mining   Co.   (Mo. 

App.)  171  S.  W.  676. 
"Actionable    negligence." — Cornett    v.    Chicago, 

B.  &  Q.  B.  Co.  (Mo.  App.)  171  S.  W.  15. 
"Action   ex   contractu."— Pecos    &    N.    T.    Ry. 

Co.  V.  Amarillo  St  By.  Go.  (Tex.  Civ.  App.) 

171  S.  W.  1103. 
"Action  ex  delicto."— Pecos  &  N.  T.  Ry.  Co.  v. 

Amarillo  St  Ry.  Co.  (Tex.  Civ.  App.)  171 

S.  W.  1103. 
"Adequate   cause."— Witty   y.    State  (Tex.   Cr. 

App.)  171  S.  W.  229. 
"Amount  in  controversy."- St  Louis,  B.  &  M. 

Ry.  Co.  v.  Knowles  (Tex.  Civ.  App.)  171  S. 

W.  245. 
"Any    other   jurisdiction."— Goldstein   v.    State 

(Tex.  Cr.  App.)  171  S.  W.  709. 
"Apparent."— Conn  v.  Houston  Oil  Co.  of  Tex- 
as (Tex.  Civ.  App.)  171  S.  W.  520. 
"Appropriator." — Southern  Ry.  Co.  v.  Jennings 

(Tcnn.)  171  S.  W.  82. 
"Assets."— Martin   v.    Stires   (Tex.   Civ.   App.) 

171  S.  W.  836. 
"Bill  of  lading."— Corby  Supply  Co.  v.  Thomp- 
son (Mo.  Aop.)  171  S.  W;  661. 
"Book    value.  — Jennemann     v.    Bucher     (Ma 

App.)  171  S.  W.  613. 
"Branch    office."- Ft.    Smith    Lum 

Shackleford  (Ark.)  171  S.-, 
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"Baildine  used  exclusively  for  charitable  pur- 
poses.^'—St.  Louis  liOdge.  No.  9,  B.  P.  O. 

E.  V.  Koeln  (Mo.)  171  S.  W.  329. 
"Charter  and  law."— Meyer  v.  Bobb  (Mo.  App.) 

171  S.  W.  (100. 
"Claim    for    delay." — Bailey   v.   Missouri    Pac. 

Ry.  Co.  (Mo.  App.)  171  S.  W.  44. 
"Commencement    of    prosecution."— Baskins    t. 

State  (Tex.  Cr.  App.)  171  S.  W.  723. 
"Comminuted   fracture."— Sang  v.   City  of   St. 

Louis  (Mo.)  171  S.  W.  347. 
"Common  carrier." — Bailey  t.   Western  Union 

Telegraph  Co.  (Tex.  Cir.  App.)  171  S.  W. 

839. 
"Complicated  fracture." — Sang  t.   City   of   St. 

Louis  (Mo.)  171  S.  W.  347. 
"Compound    fracture." — Sang    v.    City    of    St. 

Louis  (Mo.)  171  S.  W.  347. 
"Concurrent."- Connecticut    Fire    Ins.    Co.    v. 

Union  Mercantile  Co.  (Ky.)  171  S.  W.  407. 
"Concurrent  insurance." — Connecticut  Fire  Ins. 

Co.  V.  Union  Mercantile  Co.  (Ky.)  171  S.  W. 

407. 
"Condemnor."— Southern  By.  Co.  v.  Jennings 

(Tenn.)  171  S.  W.  82. 
"Conspiracy  in  restraint  of   trade."— Wood  v. 

Texas  Ice  &   Cold    Storage  Co.    (Tex.  Civ. 

App.)  171  S.  W.  497. 
"Contracted."— Rogers  v.  Stag  Mining  Co.  (Mo. 

App.)  171  S.  W.  676. 
"Contract  not  in  writing."— Cotham  v.  Morris 

(Ark.)  171  S.  W.  113. 
"Conveyance."— Smith  v.  Joyce   (Ark.)  171   S. 

W.  1183. 
"County."— Jones  v.  Veltmann  (Tex.  Civ.  App.) 

171  S.  W.  287. 
"Covenant  not  to  sue."- McDonald  v.  Goddard 

Grocery  Co.JMo.  App.)  171  S.  W.  650. 
"Dangerous."- Houston    &    T.    C.    B.    Co.    v. 

Smallwood  (Tex.  Civ.  App.)  171  S.  W.  292. 
"Deadly   weapon."— Witty    v.    State   (Tex.  Cr. 

App.)  171  S.  W.  229. 
"Debt.^'— State    v.    Arkansas    Cotton    Oil    Co, 

(Ark.)  171  S.  W.  1192. 
"Decision."— Keller  v.   Snnuners   (Mo.)  171   8. 

W.  336. 
"'Dedication."— City    of    Kaufman    v.    French 

(Tex.  Civ.  App.)  171  S.  W.  831. 
"De  facto  oflScer."- Exline-Reimers  Co.  v.  Lone 

Star  Life  Ins.  Co.  (Tex.  Civ.  App.)  171  S. 

W.  1060. 
"Defendant."— Allison  v.  Richardson  (Tex.  Civ. 

App.)  171  S.  W.  1021. 
"Disorderly   house."— Soto  v.   State  (Tex.   Civ. 

App.)  171  S.  W.  279. 
"Doing    business."— Clark    v.    J.    R.    Watkins 

Medical  Co.  (Ark.)  171  S.  W.  136;    Bnhler 

V.  E.  T.  Burrowcs  Co.  (Tex.  Civ.  App.)  Id. 

791. 
"Draft"— Cunningham   v.   State  (Ark.)  171  S. 

W    885 
"Dups."— Rogers  v.  Stag  Mining  Co.  (Mo.  App.) 

171  S.  W.  676. 
"Elsewhere."- Supreme     Ruling    of    Fraternal 

Mystic  Circle   v.  Hoskins  (Tex.  Civ.  App.) 

171  S.  W.  812. 
"Etc."— Wagner  v.  Brady   (Tenn.)   171   S.   W. 

1179. 
"Exceptlom"— Philadelphia    Life    Ins.    Co.    ▼. 

Farnsley's  Adm'r   (KyO   171   S.   W.   1004. 
"Extraordinarv     risk."— Houston     Lighting     & 

Power  Co.,  1005,  v.  Conley  (Tex.  Civ.  App.) 

171  8.  W.  5<J1. 
"Final  judgment."— Drainage  Dist.  No.  1,  Cross 

County    V.    Rolfe    (ArkJ   171    S.    W.    802 ; 

Chesapeake  &  O.  Ky.  Co.  v.  Kelly's  Adm'x 

(Ky.)  Id.  182 ;   St.  Louis,  S:  F.  &  *.  Ry.  Co. 

v.  Tudle  (Tex.   Civ.   App.)   Id.  797. 
"Formalities." — Conn,   v.    Houston    Oil   Co.    of 

Texas  (Tex.  Civ.  App.)  171  S.  W.  620. 
"Fundamental  error." — Henderson  &  Grant  ▼. 

Gilbert  (Tex.  Civ.  App.)  171  S.  W.  304. 
"Gift  inter  vivos." — Reynolds  v.  Thompson  (Ky.) 

171  S.  W.  379. 
"Onn."— Witty  v.  State  (Tex.  Cr.  App.)  171  S. 

W.  229. 


"Head  of  family."— Wilkey  v.  Wilkey  (Tenn.) 

171  S.  W.  78. 
"Heirs."- Gibbons  V.  Ward  (Arte.)  171  S.W.90. 
"Holder  in  due  course." — Long  v.  Sbafer  (Mo. 

App.)  171  S.  W.  690. 
"Immediately."— Rigler  t,  Reid  (Mo.  App.)  171 

S.  W.  952. 
"Implied'   malice."— Witty   v.    State   (Tex.    Cr. 

App.)  171  S.  W.  229 ;    Gasman  v.  Same,  Id. 

770. 
"Inchoate  interest" — Wainscott  v.  Haley  (Mo. 

App.)  171  S.  W.  983. 
"Indictment"— Zweig  v.  State  (Tex.  Cr.  App.) 

171  S.  W.  747. 
"Instrument   affecting   title   to    real   estate." — 

Hebert  v.  Fellheimer  (Ark.)  171  S.  W.  144. 
"Interstate    commerce."— Fleming    v.     City    of 

Mexico   (Mo.)    171   S.    W.   321;    Bailey   v. 

Missouri  Pac.  Ry.  Co.  (Mo.  App.)   Id.  44 ; 

Wichita  Falls  &  W.   By.  Co.  of  Texas  v. 

Asher  (Tex.  Civ.  App.)  Id.  1114. 
"Invited    error." — Elser    v.    Putnam    Land    & 

Development  Co.  (Tex.  Civ.  App.)  171  S.  W. 

1052. 
"Judgment."— Chesapeake  &  O.  Ry.  Co.  v.  Kel- 
ly's Adm'x  (Ky.)  171  S.  W.  182. 
"Judicial  act."— State  ex  rel.  Blair  v.  Center 

Creek  Mining  Co.  (Mo.)  171  8.  W.  356. 
"Knowledge." — Dubach   v.    Dysart   (Mo.   App.) 

171  8.  W.  597. 
"Legal    entity."— Style    v.    Lantrip    (Tex.    Civ. 

App.)  171  S.  W.  786. 
"Lewdness." — Adams    v.    Commonwealth    (Ky.) 

171  8.  W.  1006. 
"Liberty  of  contract" — St.  Louis  Southwestern 

Ry.  Co.  of  Texas  v.  Griffln  (Tex.)  171»  S.  W. 

703. 
"Liberty  of  speech." — St  Ix>ui8  Southwestern 

Ry.  Co.  of  Texas  v.  Griffln  (Tex.)  171  S.  W. 

"Limitation."— Martin  v.  Burr  (Tex.  Civ.  App.) 
171  S.  W.  1044. 

"Living,  contributing  member  in  good  stand- 
ing."— Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hoskins  (Tex.  Civ.  App.)  171  S.  W. 

gTQ 

"Malice."— Keiner  v.  Collins  (Ky.)  171  8.  W. 

399;    Witty  v.    State  (Tex.   Cr.   App.)   Id. 

229. 
"Malice   aforethought."— Witty  v.   State   (Tex. 

Cr.  App.)  171  S.  W.  229. 
"Manslaughter."— Cook  v.  State  (Tex.  Cr.  App.) 

171  S.  W.  227;    Witty   v.   Same,  Id.  228; 

Hicks  V.  Same,  Id.  755. 
"Market  value."— Sandy  Valley  &  E.  Ry.  Co.  v. 

BenUey  (Ky.)  171  S.  W.  178. 
"Mental  incapacity." — Wathens  v.  Skaggs  (Ky.) 

171  S.  W.  193. 
"Misrepresentation." — Dodt   v.   Prudential    Ins. 

Co.  of  America  (Mo.  App.)  171  S.  W.  656. 
"Murder."— Witty  v.  State  (Tex.  Cr.  App.)  171 

S.  W.  229. 
"Murder  in  first  degree."— Witty  v.  State  (Tex. 

Cr.  App.)  171  S.  W.  229. 
"Murder  in  the  second  degree." — Witty  v.  State 

(Tex.  Cr.  App.)  171  S.  W.  229. 
"Natural  dangrrs." — Gummerson  v.  Kansas  CHty 

Bolt  &  Nut  Co.  (Mo.  App.)  171  S.  W.  959. 
"Necessaries." — Mulligan  v.  Mulligan  (Ky.)  171 

S.  W.  420:    Winkie  v.  Conatser  (Tex.  Civ. 

.\pp.)  Id.  1017. 
"Negligence."— Cornett  v.  Chicago,  B.  &  Q.  B. 

Co.  (Mo.  App.)  171  S.  W.  15;    Gummerson 

V.  Kansas  City  Bolt  &  Nut  Co.,  Id.  950. 
"New  cause  of  action."— Broyles  v.  Eversmeyer 

(Mo.)  171  S.  W.  334. 
"Nuisance  per  se." — Adams  v.  Commonwealth 

(Ky.)  171  S.  W.  1006. 
"Occupation."— State  v.  New  York  Life  Ins.  Co. 

(Art.)  171  8.  W.  871. 
"Opinion."— Chesapeake  &  O.  Ry.  Co.  v.  Kelly's 

Adm'x    (Ky.)    171    S.    W..  182;     Keller   v. 

Summers  (Mo.)  Id.  336. 
"Ordinary     care.'— Holt     v.     Hamilton-Brown 

Shoe  Co.  (Mo.  App.)  171  S.  W.  673. 
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"Ordinary   risk."— Houston   Lighting  &  Power 

Co.,  1905,  V.  Conley  (Tex.  Civ.  App.)    171 

S.  W.  561. 
"Organic  act."— Tharp  t.  Blalte  (Tex.  Civ.  App.) 

171  S.  W,  549. 
"Other  place  of  business."— Ft.  Smith  Lumber 

Co.  V.  Shackleford  (Ark.)  171  S.  W.  99. 
"Partnership;."- Studebaker      Corporation      of 

America  v.  Dodds  &  Runge  (Ky.)  171  S.  W. 

167;    Stundon  v.  DaUenberg  (Mo.  App.)  Id. 

87. 
"Part  of   the   policy."— Gibson   v.   State   Mut. 

Life  Assur.   Co.  of  Worcester,  MasH.   (Mo. 

App.)  171  S.  W.  979. 
"Passenger."- Bledsoe  v.  West  (Mo.  App.)  171 

S.  W.  622. 
"Peaceable    and    adverse    possession."— J.    D. 

Fields  &  Co.  v.  Allison  (Tex.  Civ.  App.)  171 

8.  W.  274. 

"Perjury."— BeU  v.  State  (Xex.  Cr.  App.)   171 

S.  W.  239. 
"Person."— Allison    v.    Richardson    (Tex.    Civ. 

App.)  171  S.  W.  1021. 
"Personal   property."— Taylor  v.    St.  Louis,   I. 

M.  &  S.  Ry.  Co.  (Ark.)  171  S.  W.  1182. 
"Person    engaged    in    sellins;    liquor." — Soto   v. 

State  (Tex.  Civ.  App.)  171  S.  W.  279. 
"Pistol."— Witty  V.  Sute   (Tex.  Cr.  App.)  171 

S  W.  229 
"Plaintiff."- Allison   v.    Richardson    (Tex.   Civ. 

App.)  171  S.  W.  1021. 
"Police  power."— Longmire  v.   State   (Tex.  Cr. 

App.)  171  S.  W.  1165. 
"Prescription."— Martin    v.    Burr    (Tex.    Civ. 

App.)  171  S.  W.  1044. 
"Prima  facie  case."— Gilmore  v.  Modern  Broth- 
erhood  of   America    (Mo.   App.)   171   S.   W. 

629;    J.  D.   Fields  &  Co.  v.  Allison  (Tex. 

Civ.  App.)  Id.  274. 
"Prima    facie    evidence."— Gilmore    v.    Modern 

Brotherhood  of  America  (Mo.  App.)  171  S. 

W.  629. 
"Principal."— Brown   v.  Barr   (Mo.   App.)   171 

S.  W.  4;    Serrato  v.  State  (Tex.  Cr.  App.) 

Id.  1133. 
"Principal  street."— Marret  v.  Jefferson  County 

Const.  Co.  (Ky.)  171  S.  W.  396. 
"Privilege."- State  v.  New  York  Life  Ins.  Co. 

(Ark.)  171  S.  W.  871. 
"Procuring  cause  of  sale."— Treacy  v.   Oilman 

(Ky.)  171  S.  W.  163. 
"Prohibition."— State    ex    rel.    Warde    v.    Mo- 

Qnillin  (Mo.)  171  S.  W.  72. 
"Proviso."- Philadelphia  Life  Ins.  Co.  v.  Fams- 

le.v'8  Adro'r  (Ky.)  171  S.  W.  1004. 
"Proximate  cause."— Cody  v.  Lusk  (Mo.  App.) 

171  S.  W.  624. 
"Purely  charitable  use." — St.  Louis  liodge  No. 

9,  B.  P.  O.  E.  V.  Koeln  (Mo.)  171  S.  W.  329. 
"Pursuit."— State  v.  New  Yorlt  Life  Ins.  Co, 

(Ark.)  171  S.  W.  871. 
"Quorum." — Barry    v.    Town    of    New    Haven 

(Ky.)  171  S.  W.  1012. 
"Raffle.  —Martin  v.  State  (Tex,  Cr.  App.)  171 

S,  W.  712. 
"Receiving  stolen  goods." — Zweig  v.  State  (Tex. 

Cr.  App.)  171  S.  W,  747. 
"Release.  —McDonald  v,  Ooddard  Grocery  Co. 

(Mo.  App.)  171  S.  W,  650. 
"Res  adjudicata."— La  Rue  v.  Kempf  (Mo.  App.) 

171  S.  W.  588. 
"Res  gcst»."— Memphis  Cotton  Oil  Co.  v.  Goode 

(Tex.  Civ.  App.)  171  S.  W.  284. 
"Same    offense.  —Collins    v.    State    (Tex,    Cr, 

App.)  171  S.  W.  729. 
"Scintilla    rule." — Louisville    &   N.    B.    Co.    ▼. 

Johnson's  Adm'x  (Ky.)  171  S,  W.  847. 
"Second."— Lauff  v.  J.  Kennard  &  Sons  Carpet 

Co.  (Mo.  App.)  171  S.  W.  980. 
"Sell."- Jones  v.  Veltmann  (Tex.  Civ,  App.)  171 

8.  W.  287. 
"Sell  and  convey.'.' — Smith  v,  Joyce  (Ark.)  171 

S.  W.  1183. 
"Separation  of  jury."— Guerrero  v.  State  (Tex, 

<>.  App.)  171  S.  W.  731. 


"Sound  mind  and  discretion."- Witty  v.  State 

(Tex.  Cr,  App.)  171  S.  W.  229. 
"Square." — Marret  v.  Jeflferson   County  Const 

Co.  (Ky.)  171  S.  W,  396. 
"Swindling,  -Lewis  v.  State   (Tex.   Cr.  App.) 

171  S.  W.  217. 
"Takine  away."— State  v,  Corrigan   (Mo,)  171 

S.  W.  51. 
"Theft."— Lewis  v.   State  (Tex.  Cr.  App.)   IH 

S.  W.  217. 
"Tort."— Pecos  &  N.   T.   Ry.  Co.  v,   Amarillo 

St  Ry,  Co.  (Tex.  Ov.  App.)  171  S.  W.  1103. 
"Train."— St   Louis  Southwestern   Ry.   Co,  v, 

Mitchell  (Ark.)  171  S.  W.  895. 
"Tramroad." — Poinsett   Lumber  &  Mf^.   Co.   v. 

Board    of   Directors  of    St   Francis    Levee 

Dist.  (Ark.)  171  S.  W.  875. 
"Trust   fund.'— Snowden   v,    Thompson    (Ark.) 

171  S.  W.  919. 
"Under  the  Influence  of  sudden  passion."- Witty 

V.  State  (Tex.  Cr,  AppO  171  8,  W.  229. 
"Unfair   competition."— Crutcher   &    Starks   v. 

Starks  (Ky.)  171  S.  W.  433. 
"Unsafe."— Houston  &  T.  C.  R,  Co.  ▼.  Small- 
wood  (Tex.  Civ.  App.)  171  S.  W.  292. 
"Waste,"— First   Nat   Realty  4   Loan    Co.  v. 

Mason  (Mo.  App.)  171  S.  W.  971. 
"Writ  of  prohibition."— Ferguson  v.  Martineau 

(Ark.)  171  S.  W.  472. 

WORK  AND  LABOR. 

$  4  (Mo.App.)  Where  plaintiff  performed  serv- 
ices for  a  political  party,  preUminary  to  an 
election  contest,  without  intent  to  charge  there- 
for, a  promise  to  pay  will  not  be  implied.— 
Owen  V,  Hadley,  171  S.  W.  973. 

Where  services  are  rendered  for  another,  ei- 
ther with  or  without  his  knowledge  or  consent 
and  be  knowingly  avails  himself  thereof,  be 
must  pay  their  reasonable  value, — ^Id, 

One  who  is  benefited  by  work  performed  it 
not  liable  therefor  if  credit  is  given  solely  to 
another  at  whose  request  it  is  performed. — Id. 

{9  (Mo.App.)  Where  plaintiff's  work  and 
material  in  boring  a  well  at  defendant's  re- 
quest were  of  value,  he  could  recover  therefor, 
even  though  the  boring  was  not  shown  to  be  of 
value  to  defendant. — Daniels  v.  McDaniels,  171 
S.  W.  14. 

i  9  (Mo.App.)  Where  a  written  contract  for 
services  has  been  fully  performed  by  a  servant 
he  may  proceed  on  a  quantum  meruit  to  recover 
the  value  of  such  services,  but  cannot  recover 
more  than  the  contract  price. — Owen  v.  Hadley, 
171  S.  W.  973. 

§  24  (Mo.App.)  In  an  action  for  services,  not 
based  on  a  written  contract  rendered  by  plain- 
tiff to  defendant,  including  personal  attention, 
housekeeping,  cooking,  business  matters,  etc.,  the 
failure  to  prove  the  value  of  the  services  ren- 
dered is  fatal  to  a  recovery  for  plaintiff. — Gillen 
V.  Haley,  171  S.  W.  638. 

§  27  (Mo.App.)  In  an  action  on  quantum  mer- 
uit for  the  reasonable  value  of  services,  the  con- 
tract is  admissible,  and  the  rights  of  the  par- 
ties are  to  be  determined  thereby. — Owen  v. 
Hadley,  171  S.  W.  973. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Constitutional  Law,  <|  245,  301;  Master 
and  Servant,  H  16^,  87\^;  Statutes,  U  61. 
114. 

WRITS. 

See  Attachment ;  Certiorari ;  Execution ;  Gar- 
nishment ;  Habeas  Corpus ;  Injunction :  Pro- 
cess ;    Prohibition ;    Replevin ;    Sequestration. 

Of  error,  see  Appeal  and  Error, 

YEAR. 

See  Frauds,  Statute  of,  {  44;    Landlord  and 

Tenant,  S§  76,   79,  80. 
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